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CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  CONTEMPT,  vol.  7,  p.  25;  COURTS,  vol. 
8,  p.  21;  JUDGE,  vol.  17,  p.  714;  JUDGMENTS  AND  DECREES, 
vol.  17,  p.  756;  JURISDICTION,  vol.  17,  p.  1039;  JURY  AND  JURY 
TRIAL,  vol.  17,  p.  1086;  JUSTICES  OF  THE  PEACE,  vol.  18,  p.  6; 
MUNICIPAL  CORPORA  TLONS,  vol.  20,  p.  1123;  ORDINANCES. 

I.  Definition  and  Characteristics.  —  A  municipal  court  is  a  court  usually 
of  both  civil  and  criminal  jurisdiction,  limited  in  amount  or  to  petty  offenses, 
and  also  limited  territorially  to  the  municipality  in  and  for  which  it  is  created,1 

1.  Municipal    Courts  Defined  —  Black    Law  Municipal  Courts.  —  In  Peck  v.  Powell.  62  Vt. 

Diet.,  tit.  Municipal  Courts:  Uridias  v  Mor-  206,  it  was  held  that  where  the  inferior  courts 

rill,  22  Cal.  473;  State  v.  McArthur,  13  Wis.  of  a  state  were  divided  into  justice,  municipal, 

386.  an(j  city  courts,  a  city  court  was  not  a  munici- 
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though  it  may,  by  the  statute  creating  it,  be  given  jurisdiction  beyond  the 
municipal  limits.1 

Whether  Inferior  or  Superior  Courts.  —  Municipal  courts  are  generally  designated 
by  the  statutes  creating  them  and  denning  their  powers  as  courts  of  inferior 
jurisdiction,2  and  all  the  usual  rules  of  law  which  render  valid  and  binding 
the  proceedings  or  judgments  of  inferior  courts  are  applicable  to  them.3 
A  judgment  of  such  court  where  attacked  cannot  be  sustained  without  evi- 
dence that  the  necessary  steps  have  been  taken  to  give  to  the  court  rendering 
such  judgment  jurisdiction  of  the  cause.4  But  municipal  courts  may  be  con- 
stituted courts  of  superior  jurisdiction,  if  there  is  no  constitutional  prohibition 
thereof.5 

II.  Creation  and  Establishment  —  1.  Authority  to  Establish.  —  At  Common  Law 

municipal  courts  were  created  by  a  provision  in  the  charter  granting  to  the 
municipality  the  franchise  of  holding  such  a  court.6 


pal  court.  The  court  said:  "  There  would 
be  more  force  to  this  claim  [that  the  term 
"municipal  court"  included  the  city  court], 
were  there  no  municipal  courts  by  name. 
Then,  to  give  the  word  '  municipal '  any  effect, 
there  being  no  other  consideration,  it  might  be 
necessary  to  give  it  the  broader  meaning  and 
to  apply  it  to  all  inferior  courts  of  our  munici- 
pal organizations,  there  being  none  distinc- 
tively of  the  name  '  municipal '  to  which  it 
could  be  applied,  and  nothing  in  the  act  to 
indicate  that  one  class  of  the  inferior  courts 
instead  of  another  was  intended." 

1.  Jurisdiction  Beyond  Limits  of  Municipality. 
—  State  v.  McArthur,  13  Wis.  386.  See  also 
infra,  this  title,  Limits  of  Jurisdiction;  and  the 
title  Municipal  Corporations,  vol.  20,  p.  1123. 

Power  to  Send  Process  Beyond  City  Limits.  — 
The  fact  that  a  municipal  court  is  authorized 
by  statute  to  send  its  process  out  of  the  city 
does  not  affect  its  quality  as  an  inferior  court, 
because  such  statute  merely  prescribes  the 
mode  in  which  a  court  may  exercise  its  powers, 
and  does  not  enlarge  the  jurisdiction  of  the 
court.  Hickman  v.  O'Neal,  10  Cal.  292,  over- 
ruling Meyer  v.  Kalkemann,  6  Cal.  583. 

2.  Municipal  Courts  Are  Inferior  Courts  —  Ala- 
bama.—  Nugent  v.  State,  18  Ala.  521. 

California.  —  Ex  p.  Stratman,  39  Cal.  517; 
Hickman  v.  O'Neal,  10  Cal.  292;  People  v. 
Gillespie,  1  Cal.  343;  Meyer  v.  Kalkmann,  6 
Cal.  589;  Chipman  v.  Bowman,  14  Cal.  157; 
Santa  Barbara  v.  Stearns,  51  Cal.  499. 

Georgia.  —  Archie  v.  State,  99  Ga.  23;  Hay- 
den  v.  State,  69  Ga.  731;  Roach  v.  Suiter,  54 
Ga.  458;  Maxwell  v.  Tumlin,  79  Ga.  570. 

Illinois.  —  Holmes  v.  Fihlenburg,  54  111.  203; 
People  v.  Wilson,  15  111.  389;  People  v.  Evans, 
18  111.  362. 

Kansas. — In  re  Rich,  (Kan.  App.  1900)  62 
Pac.  Rep.  715. 

Mississippi.  — See  Thomas  v.  State,  5  How. 
(Miss.)  20,  and  Houston  v.  Royston,  7  How. 
(Miss.)  543- 

New  Jersey.  —  Matter  of  Kerrigan,  33  N.  J. 
L.  344- 

New  York.  —  Beaudrias  v.  Hogan,  16  N.  Y. 
App.  Div.  38,  23  N.  Y.  App.  Div.  83;  Simmons 
v.  De  Barre,  (N.  Y.  Super.  Ct.  Gen.  T.)  8  Abb. 
Pr.  (N.  Y.)  269,  4  Bosw.  (N.  Y.)  547;  People  v. 
Board  of  Excise,  (N.  Y.  City  Ct.  Gen.  T.)  3  N. 
Y.  St.  Rep.  253;  Smith  v.  Silsbe,  53  N.  Y. 
App.  Div.  462;  McConologue  v.  McCaffrey, 
(Supm.  Ct,  App.  T.)  29  Misc.  (N.  Y.)  139; 


Matter  of  Schultes,  33  N.  Y.  App.  Div.  524; 
Tyroler  v.  Gummersbach,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  Y.)  151;  Rieser  v.  Parker,  (Supm. 
Ct.  App.  T.)  27  Misc.  (N.  Y.)  205. 

South  Carolina.  —  Charleston  v.  Ashley 
Phosphate  Co.,  33  S.  Car.  25;  Truchelut  v. 
Charleston,  1  Nott  &  M.  (S.  Car.)  227. 

Tennessee.  —  State  v.  Calloway,  5  Coldw. 
(Tenn.)  326,  98  Am.  Dec.  404. 

Texas.  —  Dobbin  v.  San  Antonio,  2  Tex. 
Unrep.  Cas.  708. 

See  generally  the  title  Courts,  vol.  8,  pp. 
37,  38. 

In  Texas  the  legislature  can  only  confer  on 
such  courts  jurisdiction  to  try  cases  for  viola- 
tions of  ordinances  and  by-laws,  and  invest 
them  with  such  other  jurisdiction  only  as 
may  pertain  to  them  as  incidents  10  munici- 
pal corporations.  Ex  p.  Coombs,  38  Tex. 
Crim.  648;  Leach  v.  State,  36  Tex.  Crim.  248. 

3.  See  the  title  Courts,  vol.  8,  p.  21. 

4.  Proof  that  Steps  Have  Been  Taken  to  Give 
Municipal  Court  Jurisdiction.  —  Th  us  a  copy  of 
a  judgment  of  divorce  rendered  by  the  City 
Court  of  Brooklyn  is  inadmissible  to  prove  the 
divorce  without  evidence  that  all  the  necessary 
steps  have  been  taken  to  give  the  court  juris- 
diction to  render  such  judgment.  Simmons 
v.  De  Barre,  (N.  Y.  Super.  Ct.  Gen.  T.)  8  Abb. 
Pr.  (N.  Y.)  269,  4  Bosw.  (N.  Y.)  547,  ajfirming 
6  Abb.  Pr.  (N.  Y.)  1S8. 

5.  Municipal  Courts  Constituted  Superior  Courts. 

—  State  v.  McArthur,  13  Wis.  386.  See  also 
Grand  Rapids,  etc.,  R.  Co.  v.  Gray,  38  Mich. 
461. 

Constitution  Changing  Court  from  One  of  Inferior 
to  One  of  General  Jurisdiction.  —  The  judiciary 
article.  §  12,  of  the  Amendment  of  1869  of  the 
New  York  Constitution,  extending  the  juris- 
diction of  the  City  Court  of  Brooklyn  to"  such 
further  criminal  and  civil  jurisdiction  as  may 
be  conferred  by  law,"  increasing  the  number 
of  judges,  and  providing  that  vacancies  in  that 
office  shall  be  filled  in  the  same  manner  as 
vacancies  in  the  Supreme  Court,  changed  such 
court  from  a  court  of  inferior  jurisdiction  to 
one  of  general  jurisdiction.  Landers  i'. 
Staten  Island  R.  Co.,  (Brooklvn  City  Ct.  Gen. 
T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  33S. 

6.  Creation  of  Municipal  Courts  at  Common  Law. 

—  Goodson  "•.  Duffield,  Cro.  Jac.  313;  Rex  v. 
Hastings,  1  Dowl.  &  R.  148,  16  E.  C.  L.  23,  5 

B.  &  Aid.  692,  note  a;  Rex  v.  Wells,  4  Dowl.  P. 

C.  562, 
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In  the  United  States  municipal  courts  are  of  statutory  creation  in  all  cases, 
being  established  cither  by  the  charter  of  the  municipality  or  by  subsequent 
legislation  pursuant  to  constitutional  provisions.1 

2.  Authority  to  Abolish.  —  The  power  to  abolish  such  courts  by  subsequent 
enactment  results  of  course,  as  a  necessary  corollary  to  the  right  of  the  legis- 
lature to  establish  them  ;  *  and  when  such  a  court  is  abolished  the  office  of 
judge  and  the  judge's  right  to  further  salary  cease.3 

3.  Mandatory  that  Court  Be  Held.  —  Whether  created  by  the  charter  of  the 
city  or  by  special  statute,  it  becomes  mandatory  that  the  court  be  held ;  and 
should  there  nevertheless  be  a  failure  or  refusal  to  hold  it,  a  writ  of  mandamus 
will  lie  to  compel  the  holding  of  court.4 

III.  Limits  of  Jurisdiction  —  1.  In  Civil  Cases  —  a.  Residence  of  Par- 
ties —  (i)  Residence  of  Defendant  —  (a)  Natural  Persons.  ■ —  The  civil  jurisdiction 
of  most  municipal  courts  in  the  United  States  is  by  the  statutes  creating  them, 
or  by  state  constitutional  provisions,  limited  to  cases  in  which  the  defendant 
is  a  resident  of  the  municipality  ;  5  but  such  courts  may  be  given  jurisdiction 
of  actions  against  persons  who  are  not  residents,6  unless  the  limitation  is  pre- 
scribed by  the  constitution  of  the  state.7 


1.  Authority  of  Legislature  to  Establish  —  Ala- 
bama. —  Perkins  v.  Corbin,  45  Ala.  103,  6  Am. 
Rep.  698;  Bain  v.  Mitchell,  82  Ala.  304. 

Arkansas.  —  Ex  p.  Slattery,  3  Ark.  484. 

California.  —  Hickman  v.  O'Neal,  10  Cal. 
292;  People  v.  Provines,  34  Cal.  520;  Ex  p. 
Stratman,  39  Cal.  517;  People  v.  Nyland,  41 
Cal.  129. 

Delaware.  —  Gray  v.  State,  2  Harr.  (Del.)  76. 

Georgia.  —  Darden  v.  State,  74  Ga.  842; 
Johnson  v.  Hilton,  etc.,  Lumber  Co.,  103  Ga. 
212:  Vason  v.  Augusta,  38  Ga.  542. 

Kansas.  —  Chesney  v.  McClintock,  61  Kan. 
94;  State  v.  Young,  3  Kan.  445. 

Kentucky.  —  Tesh  v.  Com.,  4  Dana  (Ky.)  522; 
Williamson  v.  Com.,  4  B.  Mon.  (Ky.)  146. 

Maine.  —  Allen  v.  Somers,  68  Me.  247. 

New  Jersey.  —  Hutchings  v.  Scott,  9  N.J.  L. 
218. 

New  York.  —  International  Bank  v.  Brad- 
ley, 19  N.  Y.  245;  Brandon  v.  Avery,  22  N.  Y. 
469;  Curtin  v.  Barton,  139  N.  Y.  505;  Irwin  v. 
Metropolitan  St.  R.  Co..  38  N.  Y.  App.  Div. 
253;  People  v.  Lane,  53  N.  Y.  App.  Div.  531; 
Lake  Geneva  Ice  Co.  v.  Selvage,  (Supm.  Ct. 
App.  T.)  28  Misc.  (N.  Y.)  581;  Katz  v.  Henig, 
(Supm.  Ct.  App.  T.)  32  Misc.  (N.  Y.)  672. 

Ohio.  —  Steamboat  Northern  Indiana  v. 
Milliken,  7  Ohio  St.  383. 

South  Carolina.  — ■  Charleston  v.  Ashley 
Phosphate  Co.,  33  S.  Car.  25. 

Virginia.  —  Chahoon  v.  Com.,  21  Gratt. 
(Va.)  822. 

A  municipality  has  no  authority  to  establish 
a  municipal  court  in  the  absence  of  legislative 
sanction.    People  v.  Curlev,  5  Colo.  412. 

2.  Authority  of  Legislature  to  Abolish  Municipal 
Courts  —  Alabama.  —  Perkins  v.  Corbin,  45  Ala. 
103,  6  Am.  Rep.  698. 

California.  —  People  v.  Henshaw,  76  Cal. 
436;  Ex  p.  Sparks,  120  Cal.  395. 

Kentucky.  —  Tesh  v.  Com.,  4  Dana(Ky.)  522; 
Boyd  v.  Chambers,  78  Ky.  140. 

3.  Salary  of  Judge  Ceases  When  Court  Abolished. 
—  Perkins  v.  Corbin,  45  Ala.  103,  6  Am.  Rep. 
698. 

4.  Mandatory  that  Court  Be  Held.  —  Rex  v. 
Wells,  4  Dowl.  P.  C.  562;  Rex  v.  Hastings,  1 
Dowl.  &  R.  148,  16  E.  C.  L.  23,  5  B.  Si  Aid. 


692,  note  a.  See  also  the  title  Mandamus,  vol. 
19.  P-  827. 

6.  Residence  of  Defendant  or  Place  of  Business  of 
Defendant  Corporation  Necessary  to  Jurisdiction 

—  California,  —  Meyer  v.  Kalkmann,  6  Cal. 
582. 

Illinois.  —  Holmes  v.  Fihlenburg,  54  111.  203; 
Joslyn  v.  Dickerson,  71  III.  25. 

New  York.  —  Chavin  v.  Smith,  (Supm.  Cl. 
App.  T.)  28  Misc.  (N.  Y.)  531;  Giallorenzi  v. 
Caggiano,  (Supm.  Ct.  App.  T.)  31  Misc.  (N. 
Y.)  785;  Pierson  v.  Ward,  (Supm.  Ct.  App.  T.) 
27  Misc.  (N.  Y.)  793;  Tyroler  v.  Gummersbach, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  151. 

Wisconsin.  —  Mathie  v.  Mcintosh,  40  Wis. 
120;  Connors  v.  Gorey,  32  Wis.  518;  Atkins  v. 
Fraker,  32  Wis.  510. 

6.  Jurisdiction  Extended  to  Nonresidents  of 
Municipality.  —  Johnson  v.  Hilton,  etc.,  Lum- 
ber Co.,  103  Ga.  212  ;  Allen  v.  Somers,  68  Me. 
247. 

Rule  in  New  York  City.  —  The  charter  of 
Greater  New  York,  providing  that  the  district 
courts  and  certain  justices'  courts  are  con- 
tinued and  consolidated  under  the  name  of 
"  the  Municipal  Court  of  the  City  of  New 
York,"  has  been  held  not  to  create  a  new  court 
within  the  provision  of  the  constitution  of  1894, 
prohibiting  the  creation  of  any  inferior  local 
court  having  any  greater  jurisdiction  than  is 
conferred  on  county  courts,  but  merely  to  con- 
tinue, under  another  name,  courts  already  in 
existence,  and  therefore  such  municipal  court 
has  jurisdiction  of  actions  against  nonresidents 
doing  business  in  New  York  city.  Masu  v. 
Blumenstein,  (Supm.  Ct.  App.  T.)  32  Misc.  (N. 
Y.)  691,  following  Worthington  v.  London 
Guarantee,  etc.,  Co.,  164  N.  Y.  81,  and  over- 
ruling in  effect  Tvroler  v.  Gummersbach, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  151 ; 
Chavin  v.  Smith,  (Supm.  Ct.  App.  T.)  28  Misc. 
(N.  Y.)  531;  Pierson  v.  Ward,  (Supm.  Ct.  App. 
T.)  27  Misc.  (N.  Y.)  793;  Giallorenzi  v.  Cag- 
giano, (Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  785. 

As  to  foreign  corporations,  see  the  next 
following  subdivision  of  this  section,  Cor- 
porations. 

7.  Jurisdiction  Limited  by  State  Constitution.  — 
Meyer  v.  Kalkmann,  6  Cal.  582;  Holmes  v. 
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(b)  Corporations.  —  A  corporation  is  a  resident  of  a  municipality,  within  the 
rule  limiting  the  jurisdiction  of  municipal  courts  to  defendants  who  are  resi- 
dents, where  it  has  a  place  of  business  within  the  municipality.1 

(c)  Residence  a  Jurisdictional  Fact.  —  Where  municipal  courts  have  jurisdiction 
in  an  action  against  a  person  only  when  he  is  a  resident  of  the  city,  and 
against  a  corporation  only  when  it  has  a  place  of  business  within  the  city,  in 
the  one  case  as  well  as  in  the  other  the  jurisdictional  fact  must  affirmatively 
appear  by  averment  and  by  proof,  in  order  that  the  action  may  be  maintained.3 

(2)  Residence  of  Plaintiff.  —  In  the  absence  of  any  statutory  or  constitu- 
tional limitation  a  municipal  court  may  entertain  an  action  by  a  nonresident.3 

b.  Equity  Jurisdiction.  — -  Generally  the  statutes  creating  municipal 
courts  and  giving  them  jurisdiction  in  certain  civil  cases  expressly  provide  that 
they  shall  be  without  power  to  exercise  equity  jurisdiction,4  though  it  has 
been  conferred  on  them  in  some  instances.5 

Suit  to  Sequestrate  Property  of  an  Insolvent  Corporation  Not  Equitable.  —  Under  the  rule 
just  stated  as  to  the  inability  of  municipal  courts  to  exercise  equity  jurisdic- 
tion, an  action  to  sequestrate  the  property  of  an  insolvent  corporation,  that  a 
recovery  might  be  had  from  a  stockholder  of  the  amount  due  on  his  subscrip- 
tion, does  not  fall  within  the  inhibition.6 

c.  Mandamus.  ■ — ■  Municipal  courts,  being  limited  to  the  jurisdiction 
which  the  legislature  expressly  confers  on  them,  with  only  such  incidental 
authority  as  may  be  necessary  to  the  exercise  of  the  powers  expressly  con- 
ferred, have  no  jurisdiction  to  issue  writs  of  mandamus.7 

d.  Limitation  as  to  Amount.  —  As  will  be  seen  by  reference  to  the 


Fihlenburg,  54  111.  203;  Pierson  v.  Ward, 
(Supm.  Ct.  A  pp.  T.)  27  Misc.  (N.  Y.)  793 ;  Grand 
Rapids,  etc.,  R.  Co.  v.  Gray,  38  Mich.  461; 
Tyroler  v.  Gummersbach,  (Supm.  Ct.  App.  T.) 
28  Misc.  (N.  R.)  151;  Rieser  v.  Parker,  (Supm. 
Ct.  App.  T.)  27  Misc.  (N.  Y.)  205;  Atkins  v. 
Fraker,  32  Wis.  510;  Connors  v.  Gorey,  32 
Wis.  518,  overruling  Lane  v.  Burdick,  17  Wis. 
92,  and  Brockvvay  v.  Carter,  25  Wis.  510. 

I.  Rieser  v.  Parker,  (Supm.  Ct.  App.  T.)  27 
Misc.  (M.  Y.)  205;  Revere  Rubber  Co.  v.  Gen- 
esee Valley  Blue  Stone  Co.,  20  N.  Y.  App. 
Div.  166;  Heimerdinger  v.  American  Mfg.  Co., 
(Supm.  Ct.  App.  T.)  2S  Misr.  (N.  Y.)  773;  Mc- 
Kenna  v.  Fireman's  Ins.  Co.,  (Supm.  Ct.  App. 
T.)  28  Misc.  (N.  Y.)  173;  Phillip  Semmer  Glass 
Co.  v.  Nassau  Show-Case  Co.,  (Supm.  Ct. 
App.  T.)  28  Misc.  (N.  Y.)  577;  Consolidated 
Copalquin  Mines  Co.  v.  Broadway  Realty  Co., 
(Supm.  Ct.  App.  T.)  31  Misc.  (N.  Y.)  783. 

Foreign  Corporations  having  offices  in  New 
York  city  are  within  the  jurisdiction  of  the 
Municipal  Court  of  that  city.  Worthington  v. 
London  Guarantee,  etc.,  Co.,  164  N.  Y.  81, 
reversing  47  N.  Y.  App.  Div.  609.  This 
decision  in  effect  overrules  the  following 
cases  in  which  the  opposite  conclusion  was 
reached:  Rieser^.  Parker,  (Supm.  Ct.  App.  T.) 
27  Misc.  (N.  Y.)  205;  Heimerdinger  v.  Ameri- 
can Mfg.  Co.,  (Supm.  Ct.  App.  T.)  28  Misc. 
(N.  Y.)  773- 

See  the  titles  Corporations  (Private),  vol. 
7,  p.  620;  Foreign  Corporations,  vol.  13,  p. 
834- 

Ferryboat  Plying  Between  New  York  and  Brook- 
lyn.—  The  Brooklyn  City  Court,  by  the  act 
creating  it  having  jurisdiction  against  corpora- 
tions transacting  their  business  within  that 
city,  has  jurisdiction  of  an  action  against 
a  ferry  company  whose  boats  ply  between 


Brooklyn  and  New  York.  Crofut  v.  Brooklyn 
Ferry  Co.,  36  Barb.  (N.  Y.)  201. 

2.  Residence.  —  Tyroler  v.  Gummersbach, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  151;  Gial- 
lorenzi  v.  Caggiano,  (Supm.  Ct.  App.  T.)  31 
Misc.  (N.  Y.)  785;  Consolidated  Copalquin 
Mines  Co.  v.  Broadway  Realty  Co.,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  783. 

3.  No  Limitation  as  to  Place  of  Plaintiffs  Resi- 
dence.—  Lake  Geneva  Ice  Co.  v.  Selvage, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.)  581. 

4.  No  Equity  Jurisdiction  —  Georgia.  —  Gentle 
v.  Atlas  Sav.,  etc.,  Assoc.,  105  Ga.  406;  Butler 
v.  Mutual  Aid,  etc.,  Co.,  94  Ga.  562. 

Minnesota.  —  Tilleny  v.  Knoblauch,  73  Minn. 
108;  Hause  v.  Newel,  60  Minn.  482;  Norton  z: 
Beckman.  53  Minn.  456;  Petsch  v.  Biggs,  31 
Minn.  392. 

New  York.  — Lawrences.  Lawrence,  (Supm. 
Ct.  App.  T.)  32  Misc.  (N.  Y.)  503,  reversing  (N. 
Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  646; 
Smith  v.  Silsbe,  53  N.  Y.  App.  Div.  462;  Irwin 
v.  Metropolitan  St.  R.  Co.,  38  N.  Y.  App.  Div. 
253;  Richards  v.  Littell,  (N.  Y.  City  Ct.  Gen. 
T.)  11  Misc.  (N.  Y.)  637. 

Action  under  Mechanics'-lien  Law  Involves 
Exercise  of  Equity  Jurisdiction.  —  A  municipal 
court  has  no  jurisdiction  of  an  auion  under 
the  mechanics'-lien  law  notwithstanding  that 
only  a  money  judgment  is  rendered  in  such 
action,  since  the  decision  of  such  case  neces- 
sarily involves  the  exercise  of  equity  jurisdic- 
tion. Smith  v.  Silsbe,  53  N.  Y.  App.  Div.  462. 
See  the  title  Mechanics'  Liens,  vol.  20,  p.  255. 

5.  Where  Equity  Jurisdiction  Given.  —  People 
v.  Green.  58  N.  Y.  295. 

6.  Hause  v.  Newel,  60  Minn.  481. 

7.  No  Power  to  Issue  Writs  of  Mandamus.  — 
People  v.  Board  of  Excise,  (N.  Y.  City  Ct. 
Gen.  T.)  3  N.  Y.  St.  Rep.  253- 
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several  state  statutes  creating  these  inferior  courts,  they  have  jurisdiction  only 
in  cases  where  the  amount  sued  for  falls  within  certain  limits.1 

2.  In  Criminal  Cases  —  a.  Violation  of  By-laws  and  Ordinances. — 
Municipal  courts  are  generally  given  exclusive  jurisdiction  of  all  prosecutions 
for  violations  of  municipal  by-laws  and  ordinances,2  regardless  of  the  amount 
of  the  fine  that  may  be  imposed  in  case  of  a  conviction.3 

*b.  Jurisdiction  in  Other  Criminal  Cases— (i)  In  General.  —  Such 
courts  may  be  invested  by  the  legislature  with  criminal  jurisdiction  for  the 
prosecution  of  other  crimes  and  misdemeanors  occurring  within  the  territory 
over  which  their  jurisdiction  extends,  if  to  give  them  such  jurisdiction  infringes 
no  constitutional  provision  of  the  particular  state.4 


1.  Limitation  as  to  Amount  —  Illinois.  —  Wil- 
son v.  McKenna,  52  III.  43. 

Kentucky.  —  Smither  v.  Blanton,  I  Met.  (Ky.) 
44- 

Louisiana.  —  State  v.  Judge,  37  La.  Ann.  583. 

Massachusetts.  —  Bossidy  v.  Branniff,  135 
Mass.  290;  Walker  v.  Cooke,  163  Mass.  401. 

Minnesota.  —  Crawford  v.  Hurd  Refrigerator 
Co.,  57  Minn.  187;  Carlson  v.  Segog,  60  Minn. 
49S. 

New  York.  —  Ward  v.  American  Surety  Co., 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.)  198;  Katz 
v.  Henig,  (Supm.  Cl.  App.  T.)32  Misc.  (N.  Y.) 
672. 

South  Carolina.  —  Charleston  v.  Ashley 
Phosphate  Co.,  33  S.  Car.  25. 

See  also  the  various  local  statutes. 

In  Action  on  Replevin  Bond.  —  If  the  sum  sued 
for  is  within  the  jurisdiction  of  the  court,  it 
has  jurisdiction  of  an  action  on  a  replevin  bond 
although  the  action  of  replevin  in  which  the 
bond  was  given  was  brought  in  a  superior 
court.    Walker  v.  Cooke,  163  Mass.  401. 

2.  Violation  of  By-laws  and  Ordinances  — 
Arkansas.  —  Graham  v.  State,  I  Ark.  79. 

Georgia.  —  Williams  v.  Augusta,  4  Ga.  509; 
Floyd  v.  Eatonton,  14  Ga.  354,  58  Am.  Dec. 
559;  Vason  v,  Augusta,  38  Ga.  542;  Hill  v. 
Dalton,  72  Ga.  314;  Hood  v.  Von  Glahn,  88 
Ga.  405. 

Illinois.  —  Brown  v.  Jerome,  102  111.  371; 
Lewistown  v.  Proctor,  23  111.  533. 

Iowa.  —  Davenport  v.  Kelly,  7  Iowa  102; 
Davis  v.  Woolnough,  9  Iowa  107. 

A'ansas.  —  State  v.  Young,  3  Kan.  445;  Em- 
poria v.  Volmer,  12  Kan.  622;  Neitzel  v.  Con- 
cordia, 14  Kan.  448:  Matter  of  Rolfs,  30  Kan. 
758;  Topeka  v.  Raynor,  61  Kan.  10. 

Kentucky.  —  Owensboro  v.  Simms,  99  Ky.  49. 

Louisiana.  —  New  Orleans  v.  Costello,  14 
La.  Ann.  37;  Monroe  v.  Meuer,  35  La.  Ann. 
1192;  State  v.  Fourcade,  45  La.  Ann.  717,  40 
Am.  St.  Rep.  249;  State  v.  Fisher,  50  La.  Ann. 
45;  Amite  City  v.  Holly,  50  La.  Ann.  627;  New 
Orleans  v.  Collins,  52  La.  Ann.  973;  New 
Orleans  v.  Danneman,  51  La.  Ann.  1093; 
New  Orleans  v.  Lozes,  51  La.  Ann.  1172. 

Maryland. — Shafer  v.  Mumma,  17  Md.  331, 
79  Am.  Dec.  656. 

Massachusetts.  —  Goddard,  Petitioner,  16 
Pick.  (Mass.)  504,  28  Am.  Dec.  59. 

Michigan.  —  People  v.  Jackson,  8  Mich.  no. 

Minnesota.— St.  Peter  v.  Bauer,  19  Minn.  327. 

Missouri.  —  Willis  v.  Boonville,  28  Mo.  543; 
Ex  p.  Hollwedell,  74  Mo.  395;  St.  Louis  v. 
Vert.  84  Mo.  204;  St.  Louis  v.  Schoenbusch,  95 
Mo.  618;  Stevens  v.  Kansas  City,  146  Mo.  460; 
Marshall  v.  Standard,  24  Mo.  App.  192;  De 
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Soto  v.  Brown,  44  Mo.  App.  148;  Kansas  City 
v.  Neal,  49  Mo.  App.  72;  Golden  City  v.  Hall, 
68  Mo.  App.  627;  St.  Louis  v.  Coffee,  76  Mo. 
App.  318. 

New  Jersey.  —  Howe  v.  Treasurer.  37  N.J. 
L.  145. 

New  York. — -Sill  v.  Corning,  15  N.  Y.  297; 
People  v.  Dutcher,  4  Thomp.  <S:  C.  (N.  Y.)  391. 

South  Carolina.  —  State  v.  Charleston,  12 
Rich.  L.  (S.  Car.)  4S0. 

3.  Amount  of  Fine  Not  Material.  —  Willis  v. 
Boonville,  28  Mo.  543. 

Whether  Conviction  Before  Justice  of  Peace  Bar 
to  Prosecution  in  Municipal  Court.  —  Whether  a 
defendant  who  has  been  convicted  and  pun- 
ished before  a  justice  of  the  peace  for  an  as- 
sault and  battery  can  be  tried  and  punished  in 
a  mayor's  court  for  the  same  act  under  an 
ordinance  of  the  town,  qucere.  Burns  v.  La 
Grange,  17  Tex.  415. 

4.  Jurisdiction  for  Prosecution  of  Crimes  Other 
than  Violation  of  Ordinances  —  Alabama.  —  Nu- 
gent v.  State,  )8  Ala.  521  (rape). 

Arkansas.  — Ex  p.  Slattery,  3  Ark.  484. 

California.  —  People  v.  Provines,  34  Cal. 
520:  Ex  p.  Stratman,  39  Cal.  517  (criminal 
libel);  People  v.  Nyland,  41  Cal.  129  (robbery). 

Delaware.  —  Gray  v.  State,  2  Han.  (Del.) 
76. 

Georgia.  —  Darden  v.  State,  74  Ga.  842 
(bastardy). 

Illinois.  —  Myers  v.  People,  26  III.  173  (grand 
larceny). 

Iowa.  —  Muscatine  v.  Steck,  7  Iowa  505 
(bawdy-house);  Davis  v.  Woolnough,  9  Iowa 
107. 

Kentucky.  —  Tesh  v.  Com.,  4  Dana  (Ky.)  522 
(assault  and  battery);  Williamson  v.  Com.,  4 
B.  Mon.  (Ky.)  146  (assault  and  battery). 

Louisiana.  — State  v.  Gutierrez,  15  La.  Ann. 
190  (selling  liquor  to  slaves);  State  v.  Noble, 
20  La.  Ann.  325;  Stale  v.  Recorder,  30  I. a. 
Ann.  450. 

Massachusetts.  —  fones  v.  Robbins,  8  Gray 
(Mass.)  329  (aggravated  larceny). 

Minnesota.  —  Tierney  v.  Dodge,  9  Minn. 
166. 

New  York.  —  People  v.  Lane,  53  N.  Y.  App. 
Div.  534  (any  misdemeanor);  People  v. 
Dutcher,  4  Thomp.  &  C.  (N.  Y.)  391. 

Pennsylvania.  —  Van  Swartow  v.  Com.,  24 
Pa.  St.  131  (violation  of  state  statute  for  retail- 
ing liquor  on  Sunday);  Byers  v.  Com..  42  Pa. 
St.  89  (under  statute  authorizing  conviction  of 
professional  burglar). 

South  Carolina.  —  State  v.  Helfrid,  2  Nott  & 
M.  (S.  Car.)  233,  10  Am.  Dec.  591  (unlawful 
retailing  of  spirituous  liquors). 
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No  Constitutional  Requirement  that  Court  Impose  as  Great  a  Penalty  as  Recoverable  at  Com- 
mon Law.  —  Police  courts  having  exclusive  jurisdiction  of  all  prosecutions  for 
violations  of  ordinances  or  by-laws  of  the  city  occurring  within  the  corporate 
limits,  a  constitutional  provision  that  a  municipality  shall  not  fix  a  penalty  for 
violation  thereof  at  less  than  that  imposed  by  statute  for  the  same  offense, 
applies  only  to  statutory  offenses;  where  the  offense  is  punishable  only  at 
common  law  a  municipal  ordinance  may  fix  and  a  municipal  court  impose  a 
penalty  therefor  at  less  than  the  common-law  penalty.1 

(2)  Jurisdiction  Limited  to  Crimes  Committed  Within  Municipality.  — 
Where  the  prosecution  is  for  the  violation  of  a  city  ordinance,  manifestly 
there  can  be  no  infringement  of  the  ordinance  or  jurisdiction  of  the  court 
except  when  the  defendant  committed  his  act  or  became  guilty  of  his  default 
within  the  municipality.  As  to  the  criminal  jurisdiction  of  these  courts  over 
other  crimes,  conferred  by  a  statute,  it  will  be  found  that,  with  few  exceptions, 
the  statutes  in  such  cases  provide  that  the  crime  must  be  committed  in  the 
municipality  for  jurisdiction  to  attach,2  though  in  some  cases  jurisdiction  is 
given  of  crimes  committed  beyond  the  limits  of  the  municipality.3 

IV.  Review  of  Judgments. — The  question  whether  the  judgments  of  a 
municipal  court  are  reviewable  by  direct  appeal,  or  on  certiorari,  is  determin- 
able generally  by  the  statute  law  or  the  constitution  of  the  particular  state.4 
In  some  jurisdictions  a  review  is  had  by  a  writ  of  certiorari  in  a  superior 
court,5  while  in  others  appeals  or  writs  of  error  are  allowed.6 


Texas.  —  Dobbin  v.  San  Antonio,  2  Tex. 
Unrep.  Cas.  708. 

Virginia. — ■  Chahoon    v.    Com.,  21  Gratt. 

(Va.)  822. 

Where  to  Supersede  Criminal  Jurisdiction  of 
Circuit  Courts  in  Municipality  Does  Not  Infringe 
Constitution.  —  As  to  the  constitutionality  of 
such  enactments  by  the  legislature,  in  one 
state  il  has  been  held,  though  by  a  divided 
court,  that  it  was  competent  for  the  legislature 
to  give  to  municipal  courts  jurisdiction  to  try 
felony  cases,  although  the  jurisdiction  in  such 
cases  was  taken  away  from  the  circuit  courts 
at  the  places  where  the  municipal  courts  were 
established.  Chahoon  v.  Com.,  21  Gratt.  (Va.) 
822. 

In  Mississippi  it  is  held  that  the  legislature 
cannot  confer  upon  municipal  courts  estab- 
lished by  it  j urisdiction  exclusive  of  thai  which 
by  the  constitution  is  given  to  circuit  courts, 
which  the  constitution  itself  establishes. 
Montross  v.  State,  61  Miss.  429. 

For  an  instance  in  which  no  jurisdiction  is 
given  to  fine  and  commit  a  person  for  a  viola- 
tion of  a  state  statute,  see  State  v.  Haynes,  104 
Tenn.  406. 

1.  Common-law  Offenses  Not  Included  Within 

Constitutional  Provision.  —  Where  the  offense 
(the  keeping  of  a  bawdy  house)  is  a  common- 
law  offense,  and  no  statute  imposes  a  penalty 
for  committing  it,  the  city  may  constitution- 
ally impose  a  smaller  penalty  than  was  in- 
flicted at  common  law.  Owensboro  v.  Simms, 
99  Kv.  49. 

2.  Crimes  Generally  Must  Be  Committed  Within 
the  Municipality.  —  People  v.  Lane,  53  N.  Y. 
App.  Div.  531.  See  also  the  cases  cited  in  the 
next  prece  lin^  note. 

3.  Jurisdiction  Beyond  the  Limits  of  Munici- 
pality.—  Exp.  Hagenschneider,  2  Ohio  Dec. 
548,  7  Ohio  N.  P.  313.  See  also  supra,  this 
title,  Definition  and  Characteristics. 


4.  See  generally  the  statutes  and  constitu- 
tions of  the  several  states. 

5.  Certiorari  —  Georgia.  —  Archie  State,  99 
Ga.  23. 

Louisiana.  —  State  v.  Recorder,  30  La.  Ann. 

450. 

Michigan.  —  Swift  v.  Wayne  County,  64 
Mich.  479.  An  appeal  to  the  Supreme  Court 
will  not  lie.  People  v.  Jackson,  S  Mich.  78, 
no;  Lynch  v.  People'  16  Mich.  472. 

Minnesota.  —  Tierney  v.  Dodge.  9  Minn. 
166. 

New  Jersey.  —  Watson  v.  Treasurer,  60  N.  J. 
L.  260;  Muhlenbrinck  Long  Branch  Com'rs, 
42  N.  J.  L.  364,  36  Am.  Rep.  518. 

See  also  the  title  Appeals,  2  Encyc.  of  Pl. 
and  Pr.  33. 

The  Supreme  Court  of  Florida  has  power  to 
review  and  quash  on  certiorari  the  proceed- 
ings of  a  municipal  inferior  court  when  its 
procedure  is  essentially  irregular  or  not  ac- 
cording to  the  essential  requirements  of  law, 
and  no  appeal  or  direct  method  of  reviewing 
a  proceeding  exists.  State  v.  Call,  41  Fla. 
450. 

Denial  of  Appeal  in  City  Charter  Prevails  over 
General  Statute.  —  Where  the  city  charter  con- 
tained a  provision  denying  the  right  of  appeal 
from  a  municipal  court  in  cases  of  assault 
where  the  fine  imposed  was  less  than  twenty- 
five  dollars,  it  was  held  to  prevail  over  a 
general  statute  allowing  appeals  in  all  cases 
of  conviction  before  justices  of  the  peace; 
such  charter  provision  not  conflicting  with  sec- 
tion 2,  article  6  of  the  Constitution,  lodging 
appellate  jurisdiction  in  all  cases  in  the  Su- 
preme Court,  because  such  provision  does 
not  attempt  to  take  away  review  by  writ 
of  certiorari.  Tierney  v.  Dodge,  9  Minn. 
166. 

6.  Appeal  to  Court  of  Common  Pleas.  —  Em  poria 

v.  Volmer,  12  Kan.  622;  Matter  of  Rolfs,  30 
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V.  Qualifications  of  Judges.  — ■  In  some  states  the  qualifications  of  judges 
of  municipal  courts  are  prescribed  either  by  the  constitution  or  by  statute.1 
In  the  absence  of  such  provision,  it  has  been  held  that  the  constitutional 
provisions,  as  to  the  qualifications  which  members  of  the  state  judiciary  must 
possess,  have  no  application  to  judges  of  municipal  courts.* 


Kan.  758;  Flanagan  v.  Treasurer,  44  N.  J.  L. 
118. 

Appeal  to  County  Court.  —  Durango  v.  Reins- 
berg,  16  Colo.  327. 

Appeal  to  Supreme  Court. —  Nugent  v.  State, 
18  Ala.  521;  Muscatine  v.  Steck,  7  Iowa  505. 

Writ  of  Error  from  Superior  Couvt.  —  Slaughter 
v.  Columbus,  61  Ohio  St.  53. 


Writ  of  Error  from  Court  of  Appeals.  —  William- 
son v.  Com.,  4  B.  Mon.  (Ky.)  146. 

1.  See  generally  the  constitutions  and  stat- 
utes of  the  several  states. 

2.  Constitutional  Qualification  as  to  State  Ju- 
diciary Not  Applicable  to  Municipal  Judges.  — 
People  v.  Wilson,  15  111.  388;  Respublica  v. 
Dallas,  3  Yeates  (.Pa.)  300. 
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L  Records  as  Evidence,  8. 

1.  In  General,  8. 

2.  Minutes  Before  Making  Formal  Record,  9. 

3.  Minutes  After  Making  Formal  Record,  9. 

4.  Parol  Evidence  to  Affect  Record,  9. 
II.  Amendment  of  Records,  10. 

1.  By  Clerk,  10. 

2.  By  Order  of  Council,  10. 

3.  Mandamus  to  Compel  Amendment,  11. 

III.  Inspection  of  Records,  ii. 

1.  Right  to  Inspection,  n. 

2.  Remedies,  11. 

a.  Mandamus,  n. 

Damages  for  Refusing  Inspection,  11. 

IV.  Custody  of  Records,  ii. 

V.  Liability  for  Falsification  of  Records,  12. 
VI.  Necessity  of  Record  as  Affecting  Validity  of  Proceedings,  12. 


CKOSS-REFERENCES. 


For  other  matters  of  Substantive  I  aw  and  Evidence  related  to  this  subject,  see 
the  folloiving  titles  in  this  work:  MUNICIPAL  CORPORA  LION'S,  vol.  20, 
p.  1123;  MUNICIPAL  COURTS,  ante,  p.  1;  MUNICIPAL  SECURI- 
TIES, post,  p.  13;  NOTICE;  ORDINANCES;  PUBLIC  OFFICERS; 
RECORDS. 

As  to  Lost  Records,  see  the  title  LOST  PAPERS  AND  RECORDS,  vol.  19,  p.  552. 

I  Records  as  Evidence  —  1.  In  General.  —  The  books  and  other  records 
of  a  municipal  corporation,  when  properly  authenticated,  are,  like  other 
records,  evidence  of  the  corporate  acts  there  recorded,1  and  such  acts  are 


1.  Corporate  Acts  Proved  by  Municipal  Records 

—  England.  —  Malcomson  v.  O'Dea,  10  H.  L. 
Cas.  593;  Rex  v.  Mothersell,  I  Stra.  93;  Rex 
v.  Smith,  1  Stra.  126;  Brocasz'.  London.  1  Stra. 
307;  Rex  v.  Gwyn,  1  Stra.  401;  Rex  v.  Martin, 
2  Campb.  100. 

United  States.  —  Ovvings  v.  Speed,  5  Wheat. 
(U.  S.)  424. 

Alabama.  —  Perryman  v.  Greenville,  51  Ala. 

507. 

Arkansas.  —  Pugh  v.  Little  Rock,  35  Ark. 
75;  Arkadelphia  Lumber  Co.  v.  Arkadelphia, 
56  Ark.  370. 

Connecticut.  —  South  School  Dist.  v.  Blakes- 
lee,  13  Conn.  227;  Boston  Turnpike  Co.  v. 
Pomfret,  20  Conn.  590;  Isbell  v.  New  York, 
etc.,  R.  Co.,  25  Conn.  556. 

Georgia.  —  Metropolitan  St.  R.  Co.  v.  John- 
son, 90  Ga.  500. 

Illinois.  —  St.  Charles  v.  O'Mailey,  18  111. 
408;  Norton  v.  East  St.  Louis,  36  111.  App.  171; 
Wapella  v.  Davis,  39  111.  App.  592;  East  St. 


Louis  Gas  Light,  etc.,  Co.  v.  East  St.  Louis,  45 
111.  App.  591;  Boyer  v.  Yates  City,  47  111.  App. 
115;  McGregor  v.  Lovington,  48  111.  App.  20S ; 
Chicago,  etc.,  R.  Co.  v.  Thorson,  68  111.  App. 
288;  Gilberts  v.  Rabe,  49  111.  App.  41S. 

Indiana.  —  Green  v.  Indianapolis,  25  Ind. 
490;  Logansport  v,  Crockett,  64  Ind.  319; 
Delphi  v.  Lowery,  74  Ind.  520,  39  Am.  Rep. 
98;  Aurora  v.  Fox,  78  Ind.  1;  Byer  v.  New 
Castle,  124  Ind.  86. 

Iowa.  —  Bayard  v.  Baker,  76  Iowa  220; 
Larkin  v.  Burlington,  etc.,  R.  Co.,  S5  Iowa 
492;  Allen  v.  Davenport,  107  Iowa  90. 

Kansas.  —  Missouri  Pac.  R.  Co.  z:  Chick.  6 
Kan.  App.  481. 

Kentucky.  —  Dudley  v.  Grayson,  6  T.  B. 
Mon.  (Ky.)  261. 

Maine.  —  Barker  v.  Fogg,  34  Me.  392;  Green- 
field v.  Camden,  74  Me.  56. 

Massachusetts.  —  Halleck  v.  Boylston,  117 
Mass.  469;  Waters  v.  Gilbert,  2  Cush.  (Mass.) 
27;  Bridge  water  v.  West  Bridgewater,  7  Pick. 
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Parol  Evidence  to  Affect. 


provable  primarily  only  by  the  records,1  in  accordance  with  the  rule  that 
secondary  evidence  is  not  admissible  to  prove  any  fact,  unless  the  best  evi- 
dence is  lost  or  inaccessible.3 

2.  Minutes  Before  Making  Formal  Record.  —  Where  minutes  of  the  proceed- 
ings of  a  municipality  are  taken  for  the  purpose  of  making  a  more  extended 
record  therefrom,  such  minutes  are  evidence  in  the  nature  of  a  record  until 
the  latter  is  actually  made.3 

3.  Minutes  After  Making  Formal  Record.  —  After  a  formal  record  has  been 
made  out  from  the  minutes,  that  becomes  the  original  record,  and  rough 
minutes  are  no  longer  evidence  of  the  proceedings.4 

4.  Parol  Evidence  to  Affect  Record.  —  Municipal  records,  like  other  writings, 
cannot  in  any  case  be  contradicted  or  varied  by  parol  evidence,5  and  in  some 
jurisdictions  it  is  held  that  where  municipalities  are  required  by  statute  to 
keep  records,  such  records,  or  duly  authenticated  copies  thereof,  are  the  only 
evidence  by  which  municipal  action  may  be  proved,  and  if  no  record  is  kept 
or  if  the  record  is  defective,  parol  evidence  is  not  admissible  to  cure  the 
omission  or  defect,6  except  where  a  person  has  been  induced  to  perform  work 


(Mass.)  191 ;  Com.  v.  Chase,  6  Cush.  (Mass.) 
248. 

Michigan.  —  Stevenson  *.  Bay  City,  26  Mich. 
44;  People  v.  Murray,  57  Mich.  396. 

Minnesota.  — Sanborn  v.  School  Dist.  No.  10, 
12  Minn.  17;  Board  of  Education  v.  Moore,  17 
Minn.  412;  O'Dea  v.  Winona,  41  Minn.  424. 

Missouri. — St.  Louis  Gas  Light  Co.  v.  St. 
Louis,  84  Mo.  202,  affirming  11  Mo.  App.  55; 
Eichenlaub  v.  St.  Joseph,  113  Mo.  395;  Tarkio 
v.  Cook,  120  Mo.  1,  41  Am.  St.  Rep.  678;  Bil- 
lings v.  Dunnaway,  54  Mo.  App.  1;  Clarences. 
Patrick,  54  Mo.  App.  462;  Canton  v.  Ligon,  71 
Mo.  App.  407. 

Nebraska.  —  Wheeler  v.  Plattsmouth,  7  Neb. 
270;  Clarke  v.  Williams,  29  Neb.  691;  Johnson 
-'.  Finley,  54  Neb.  733. 

New  Hampshire.  —  Adams  v.  Mack,  3  N.  H. 
499;  Sawyer  v.  Manchester,  etc.,  R.  Co.,  62 
N.  H.  135,  13  Am.  St.  Rep.  541. 

New  York.  —  People  v.  Minck,  21  N.  Y.  539; 
People  v.  Zeyst,  23  N.  Y.  140;  Rehberg  v.  New 
York,  99  N.  Y.  652;  Denning  v.  Roome,  6 
Wend.  (N.  Y.)  651. 

North  Carolina.  —  Weith  v.  Wilmington,  68 
N.  Car.  24. 

Pennsylvania.  —  Gearhart  v.  Dixon,  I  Pa. 
St.  224;  Wain  v.  Philadelphia,  99  Pa.  St.  330; 
Grier  v.  Homestead,  6  Pa.  Super.  Ct.  542,  42 
W.  N.  C.  (Pa.)  18. 

Texas.  —  Starks  v.  State,  38  Tex.  Crim.  233. 

Vermont.  —  Hickok  v.  Shelburne,  41  Vt.  409; 
Cabot  v.  Britt,  36  Vt.  349;  Lemington  v.  Blod- 
gett,  37  Vt.  210. 

Wisconsin.  —  O'Mally  v.  McGinn,  53  Wis. 
353- 

1.  Record  Primary  Evidence  of  Acts  of  Munici- 
pality—  Alabama.  —  Perryman  v.  Greenville, 
51  Ala.  507. 

Indiana.  —  Logansport  v.  Crockett,  64  Ind. 
319;  Aurora  v.  Fox,  78  Ind.  I;  Byer  v.  New 
Casile,  124  Ind.  86. 

Massachusetts.  —  Taylor  v.  Henry,  2  Pick. 
(Mass.)  397. 

New  Hampshire.  —  Adams  v.  Mack,  3  N.  H. 
493% 

ATew  York.  —  Rehberg  v.  New  York,  99  N. 
Y.  652. 

The  best  and  only  evidence  of  the  acts  of  a 


municipal  corporation  is  the  book  containing 
the  minutes  of  its  proceedings.  Perryman  v. 
Greenville,  51  Ala.  507. 

No  valid  excuse  being  shown  for  not  pro- 
ducing the  record  of  a  city  council,  parol  evi- 
dence of  ils  proceedings  in  ordering  the  grading 
of  a  street  is  of  course  not  admissible.  Aurora 
v.  Fox,  78  Ind.  1. 

2.  See  the  title  Secondary  Evidence. 

3.  Minutes  Evidence  Before  Record  Written.  — 
Waters  v.  Gilbert,  2  Cush.  (Mass.)  27. 

Where  Charter  Does  Not  Require  Formal  Record. 
—  Where  a  city  charter  did  not  require  that 
minutes  of  the  proceedings  of  the  municipal 
council  betaken  and  subsequently  copied  into 
a  bound  volume,  minutes  of  a  meeting  of  the 
council,  made  at  the  time  by  the  clerk  and 
approved  by  the  council,  are,  when  verified  by 
the  clerk,  evidence  of  the  proceedings  of  the 
council.    O'Mally  v.  McGinn,  53  Wis.  353. 

4.  Minutes  Not  Evidence  After  Record  Made.  — 
Board  of  Education  v.  Moore,  17  Minn.  412. 

5.  Parol  Evidence  Not  Admissible  to  Contradict 
or  Vary  Record —  Louisiana, — Gaither  v.  Green, 
40  La.  Ann.  362. 

Maine.  — Crommett  v.  Pearson,  18  Me.  344. 

Massachusetts.  —  Third  School  Dist.  v.  Ather- 
ton,  12  Met.  (Mass.)  105. 

Michigan.  —  Stevenson  v.  Bay  City,  26 
Mich.  44. 

Missouri.  —  Keating  v.  Skiles,  72  Mo.  97. 

New  Hampshire .  —  Sawyer  v.  Manchester, 
etc.,  R.  Co.,  62  N.  H.  135,  13Am.St.Rep.  541. 

New  York.  —  People  v.  Zeyst,  23  N.  Y.  140; 
Pierce  v.  Wright,  (Supm.  Ct.)  45  How.  Pr.  (N. 
Y.)i. 

Pennsylvania.  —  Pittsburg  v.  Cluley,  74  Pa. 
St.  262. 

Texas.  —  State  v.  Paris  R.  Co.,  55  Tex.  76; 
Houston  v .  Houston  Bell,  etc.,  R.  Co.,  84  Tex. 
58i. 

Vermont. — Eddy  v.  Wilson,  43  Vt.  362; 
Cameron  v.  School  Dist.  No.  2,  42  Vt.  507; 
Cabot  v.  Britt,  36  Vt.  349. 

6.  Parol  Evidence  Held  Not  Admissible  to  Cure 
Defects  or  Omissions  —  Alabama.  —  Perryman 
v.  Greenville,  51  Ala.  507. 

Connecticut.  —  Gilbert  v.  New  Haven,  40 
Conn.  102. 
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for  or  expend  money  on  the  faith  of  the  proceedings  of  a  municipal  council, 
in  which  case  it  may  be  shown  by  parol  evidence  what  was  in  fact  done,  if 
the  record  is  defective  or  if  no  record  at  all  was  made  of  the  proceeding.1 
Other  authorities  hold  that  unless  the  statute  declares  that  the  record  shall  be 
the  only  evidence  of  municipal  acts,  parol  evidence  is  admissible  as  to  mat- 
ters of  which  no  record  was  made,  or  to  supplement  a  defective  record.2 

II.  Amendment  of  Records —  1.  By  Clerk. — •  Where  the  clerk  has,  through 
inadvertence  or  negligence,  recorded  proceedings  so  that  they  are  incomplete 
or  erroneous,  he  may  amend  the  record  so  as  to  make  it  speak  the  truth.3 
Only  the  clerk  who  was  in  office  at  the  time  the  record  was  made  has  authority 
to  correct  or  amend  it,4  but  it  is  not  necessary,  according  to  some  authorities, 
that  he  should  be  in  office  at  the  time  of  making  the  amendments,5  though 
as  to  this  some  cases  take  the  opposite  view.6 

2.  By  Order  of  Council.  —  In  the  event  that  the  negligence  or  inadvertence 
of  the  clerk  has  been  discovered  by  the  council,  the  latter  may  order  the  record 
to  be  corrected  so  that  it  will  give  a  correct  recital  of  the  proceedings.7 

But  a  Succeeding  Council,  whose  knowledge  of  the  proceedings  must  necessarily 
have  been  derived  from  its  predecessor,  is  powerless  to  correct  an  error  in 


Illinois,  —  People  v.  Board  of  Supervisors, 
23  ill.  App.  386,  affirmed  125  111.  334. 

Indiana.  —  Logansport  v.  Crockett,  64  Ind. 
319;  Byer  v.  New  Castle,  124  Ind.  86;  Fayette 
County  v.  Chitwood,  8  Ind.  504. 

Kentucky.  —  Covington  v.  Ludlow,  1  Met. 
(Ky.)  295. 

Maine.  —  Moor  v.  Newfield,  4  Me.  44. 

Massachusetts.  —  Morrison  v.  Lawrence,  98 
Mass.  219;  Manning  v.  Gloucester,  6  Pick. 
(Mass.)  6,  Mayhew  v.  Gay  Head  Dist.,  13 
Allen  (Mass.)  129;  Andrews  v.  Boylston,  110 
Mass.  214;  Halleck  v.  Boylston,  117  Mass. 
469;  Taylor  v.  Henry,  2  Pick.  (Mass.)  397. 

Michigan,  —  Moser  v.  White,  29  Mich.  59; 
Larned  v.  Briscoe,  62  Mich.  393;  Davis  v.  Jack- 
son, 61  Mich.  530. 

1.  Rights  of  Creditors,  etc.,  Not  to  Be  Preju- 
diced by  Failure  to  Keep  Proper  Records  —  United 
States.  —  Bridgford  v.  Tuscumbia,  16  Fed. 
Rep.  910. 

Indiana.  —  Ross  v.  Madison,  1  Ind.  281,  48 
Am.  Dec.  361. 

Iowa.  —  Athern  v.  Millersburg,  33  Iowa  105. 

Kansas.  — Troy  v.  Atchison,  etc.,  R.  Co.,  11 
Kan.  519,  13  Kan.  70. 

New  Jersey.  —  Bigelow  v.  Perth  Amboy,  25 
N.  J.  L.  297. 

Ohio.  —  Drott  v.  Riverside,  4  Ohio  Cir.  Ct. 
312,  2  Ohio  Cir.  Dec.  565. 

Parol  Evidence  Admissible  to  Prove  that  Town 
Officers  Were  Sworn.  —  Hathaway  v.  Addison, 
48  Me.  440;  Farnsworth  v.  Rand,  65  Me.  19; 
Kellar  v.  Savage,  17  Me.  444.  See  also  the 
title  De  Facto  Officers,  vol.  8,  p.  786;  Public 
Officers. 

2.  Defect  or  Omission  Explained  by  Parol  — Iowa. 
—  Morgan  r.  Wilfley,  71  Iowa  212. 

Kansas.  —  Rock  Creek  Tp.  v.  Codding,  42 
Kan.  649. 

Michigan.  —  School  Dist.  No.  I  v.  Union 
School  Dist.  No.  1,  8t  Mich.  339. 

Vermont.  —  Hutchinson  v.  Pratt,  I!  Vt. 
402. 

Wisconsin. —  Austin  v.  Allen,  6  Wis.  134. 

3.  Amendment  by  Clerk  —  Connecticut.  — Bos- 
ton Turnpike  Co.  v.  Pomfret,  20  Conn.  590; 
Sammis  v.  King,  40  Conn.  305. 


Illinois.  —  Ryder  v.  Alton,  175  111.  94:  Bel- 
knap v.  Miller,  52  111.  App.  617. 

Maine.  —  Chamberlain  v.  Dover,  13  Me.  466, 
29  Am.  Dec.  517. 

Massachusetts.  —  Welles  v.  Battelle,  11  Mass. 
477;  Halleck  v.  Boylston,  117  Mass.  469. 

Missouri.  —  State  v.  Phillips,  102  Mo.  667; 
Stadler  v.  Roth,  59  Mo.  400;  Kiley  v.  Oppen- 
heimer,  55  Mo.  374;  Prendergast  v.  Richards, 
2  Mo.  App.  192;  Kiley  v.  Cranor.  51  Mo. 
541- 

New  Hampshire. — Gibson  v.  Bailey,  9  N. 
H.  168;  Cass  v.  Bellows,  31  N.  H.  501,  64  Am. 
Dec.  347;  Harris  v.  School  Dist.  No.  10,  28  N. 
H.  58;  Scammon  v.  Scammon,  2S  N.  H.  429. 

Vermont.  —  Mott  v.  Reynolds,  27  Vt.  206; 
Hoag  v.  Durfey,  1  Aik.  (Vt.)  286. 

4.  Cannot  Be  Amended  by  Person  Not  in  Office 
When  Proceedings  Had.  —  Fossett  v.  Bearce,  29 
Me.  523;  Kiley  v.  Cranor,  51  Mo.  541;  Gibson 
v.  Bailey,  9  N.  H.  168. 

5.  Not  Necessary  that  Clerk  Should  Be  in  Office 
at  the  Time  of  Making  Amendments.  —  Kiley  v. 
Cranor,  51  Mo.  541;  Gibson  v.  Bailey,  9  N. 
H.  168. 

6.  Contra.  —  Hartwell  v.  Littleton,  13  Pick. 
(Mass.)  229;  Third  School  Dist.  v.  Alherton, 
12  Met.  (Mass.)  105. 

7.  Amendment  by  Order  of  Council  —  Illinois. 
—  St.  Charles  v.  O'Mailey,  18  111.  40S;  Adams 
County  v.  Quincy,  130  111.  566;  Ryder  e>.  Alton, 
175  111.  94;  Gilberts  v.  Rabe,  49  111.  App.  418; 
Belknap  v.  Miller,  52  111.  App.  617. 

Indiana.  —  Logansport  v.  Crockett,  64  Ind. 
319;  Everett  v.  Deal,  148  Ind.  90. 

loiua.  —  Mann  v.  Le  Mars,  109  Iowa  251. 

Kentucky.  —  Becker  v.  Henderson,  100  Ky. 
450;  Pineville  v.  Burchfield,  (Ky.  1897)  42  S. 
W.  Rep.  340. 

Amendment  by  Leave  of  Court.  —  In  Bishop  v. 
Cone,  3  N.  H.  513,  the  record  of  a  vote  of  a 
town  to  raise  money  was  by  leave  of  the  court 
amended  by  the  clerk  who  had  made  the 
record,  so  as  to  be  conformable  to  the  truth. 
And  in  Pierce  v.  Richardson,  37  N.  H.  306,  it 
was  said  that  amendments  would  be  allowed 
by  the  courts,  in  the  records  of  towns,  accord- 
ing to  the  truth. 
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the  journal  in  relation  to  the  proceedings  of  the  council  at  such  previous 
meeting.1 

3.  Mandamus  to  Compel  Amendment.  —  If  the  clerk  fails  to  correct  an 
erroneous  record,  a  writ  of  mandamus  will  lie  to  compel  him  to  make  the 
correction;  a  but  where  the  record  of  a  previous  meeting  of  a  council  was  read 
and  adopted  at  a  succeeding  meeting,  and  the  council  corrected  and  disposed 
of  the  journal,  the  clerk  has  no  authority  to  make  a  further  amendment  of 
the  record;  hence,  of  course,  he  cannot  be  compelled  to  do  so  by  a  writ  of 
mandamus.3 

III.  Inspection  of  Eecords  —  1.  Right  to  Inspection.  —  By  municipal  char- 
ters or  by  other  acts  of  the  legislature  these  records  are  required  to  be  kept 
open  to  the  inspection  of  the  taxpayers  of  the  municipality,  subject  to  rea- 
sonable regulations,  and  they  are  thus  quasi  public  records.4 

2.  Remedies  —  a.  MANDAMUS — Permission  to  Inspect  Records  Compelled  by  Man- 
damus.—  And  where  a  municipality  wrongfully  refuses  an  opportunity  to 
inspect  its  records,  to  one  having  a  right  to  demand  the  same,  such  munici- 
pality may  be  compelled  by  a  writ  of  mandamus  to  exhibit  the  records.5 

b.  Damages  for  Refusing  Inspection.  —  And  it  has  been  held  that 
where  a  municipality  wrongfully  refuses  such  inspection  to  a  person  having 
the  right  to  demand  the  same,  it  is  liable  to  him  for  such  damages  as  may  be 
proximately  caused  by  its  wrongful  refusal.6 

IV.  Custody  of  Records  —  Mandamus.  —  Since  the  person  who  is  rightfully 
entitled  to  a  municipal  office  has  the  right  to  the  custody  of  the  records  per- 
taining to  such  office,  mandamus  is  the  proper  remedy  to  compel  an  officer 
whose  term  has  expired  to  deliver  to  his  successor  the  books,  papers,  etc.,  of 
the  office.7 

Trover  or  Replevin.  —  In  some  cases  it  has  been  held  that  an  action  of  trover 
or  replevin  may  be  maintained  in  the  name  of  the  municipality  for  the  recov- 
ery of  municipal  records  retained  by  persons  under  the  false  claim  that  they 
were  the  legally  constituted  officers  of  such  municipality,8  but  the  right  to  an 


1.  Cannot  Be  Amended  by  Succeeding  Council. 

—  Covington  v.  Ludlow,  i  Met.  (Ky.)  295. 

2.  Mandamus  to  Compel  Amendment.  —  Far- 
rell  v.  King,  41  Conn.  448;  Samis  v.  King,  40 
Conn.  305;  People  v.  Matteson,  17  111.  167. 
See  generally  the  title  Mandamus,  vol.  19,  p. 
709. 

3.  After  Correction  and  Approval  of  Journal  at 
Instance  of  Council,  Clerk  Cannot  Be  Compelled  by 
Mandamus  to  Make  Further  Amendment.  —  Mc- 
Clain  v.  McKisson,  15  Ohio  Cir.  Ct.  517,  8 
OhioCir.  Dec.  357.  And  see  1  Dillon  on  Mun. 
Corp.,  §  397. 

4.  Right  to  Inspect  Records  —  Colorado.  — 
Stocknan  v.  Brooks,  17  Colo.  248. 

Michigan.  —  People  v.  Walker,  9  Mich.  328. 

New  Jersey.  —  Ferry  v.  Williams,  41  N.  J. 
L.  333.  32  Am.  Rep.  219. 

New  York.  —  Neville  v.  Board  of  Health, 
(Supm.  Ct.)  29  Abb.  N.  Cas.  (N.  Y.)  59;  People 
v.  Cornell,  (Supm.  Ct.  Gen.  T.)  35  How.  Pr. 
(N.  Y.)  31 ;  People  v.  Reilly,  38  Hun  (N.  Y.)  429. 

Vermont.  — Jarvis  v.  Barnard,  30  Vt.  492. 

6.  Mandamus  to  Compel  Inspection  of  Record. 

—  People  v.  Walker,  9  Mich.  328;  Ferry  v. 
Williams,  41  N.  J.  L.  332,  32  Am.  Rep.  219; 
People  v.  Cornell,  (Supm.  Ct.  Gen.  T.)  35  How. 
Pr.  (N.  Y.)  31,  reversing  32  How.  Pr.  (N.  Y.) 
149;  People  v.  Reilly,  38  Hun  (N.  Y.)  429: 
Neville  v.  Board  of  Health,  (Supm.  Ct.)  29  Abb. 
N.  Cas.  (N.  Y.)  59.  See  generally  the  title 
Mandamus,  vol.  19,  p.  709. 


6.  Damages  for  Refusing  Inspection.  —  Jarvis 
v.  Barnard,  30  Vt.  492. 

7.  Mandamus  to  Compel  Delivery  of  Records  to 
Officers  Entitled.  —  See  the  title  Mandamus, 
vol.  19,  p.  776  et  seq.  See  also  Bossiny's  Case, 
2  Stra.  1003;  Aberystwith's  Case,  2  Stra.  1 157 ; 
Scarborough's  Case,  2  Stra.  1180.  See  also 
Rex  v.  Round,  4  Ad.  &  El.  139,  31  E.  C.  L.  43; 
Rex  v.  York,  4  T.  R.  699,  5  T.  R.  66;  Conlin 
v.  Aldrich,  98  Mass.  557. 

Resort  to  Quo  Warranto  Not  Necessary.  —  A 
pretended  intrusion  into  or  retention  of  the 
office  of  mayor  will  not  justify  the  withholding 
by  an  ex-mayor  of  the  records  so  as  to  com- 
pel the  informant  to  resort  to  quo  warranto. 
Mandamus  is  the  proper  remedy  against  such 
officer  to  obtain  possession  of  seal,  books, 
papers,  muniments,  etc.,  which  are  the  prop- 
erty of  the  corporation.  People  v.  Kilduff,  15 
111.  493;  Com.  -'.  Athearn,  3  Mass.  285. 

Mandamus  Held  to  Be  Exclusive  Remedy.  —  La 
Grange  Tp.  v.  State  Treasurer,  24  Mich. 
468. 

8.  Trover  or  Replevin  Held  Maintainable.  — 

Keokuk  v.  Merriam,  44  Iowa  432;  Sudbury  v. 
Stearns,  21  Pick.  (Mass.)  148;  School  Dist. 
No.  5  v.  Lord,  44  Me.  374. 

Replevin  Held  Not  Maintainable.  —  La  Grange 
Tp.  v.  State  Treasurer,  24  Mich.  469;  Hallgren 
v.  Campbell,  82  Mich.  255,  21  Am.  St.  Rep. 
557,  30  Am.  &  Eng.  Corp.  Cas.  494.  See  also 
the  cases  cited  in  the  next  preceding  note. 
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office  cannot  be  determined  in  an  action  to  recover  possession  of  the  records 
pertaining  to  the  office.1 

V.  Liability  for  Falsification  of  Records.  —  The  question  of  the  civil 
liability  of  a  municipality  for  damages  resulting  to  a  person  by  reason  of  the 
falsification  of  its  records  by  its  officers  is  a  question  which  has  seldom  been 
before  the  courts.  It  has  been  held  in  one  case  that  the  municipality  is  not 
liable  in  the  absence  of  fraud;  though  the  question  whether  it  would  have 
been  liable  had  its  officers  knowingly  and  with  fraudulent  intent  falsified  the 
records,  to  the  injury  of  one  relying  thereon,  was  in  the  same  case  left  ex- 
pressly undetermined.8 

VI.  Necessity  of  Record  as  Affecting  Validity  of  Proceedings.  —  Where 
a  statute  requires  that  the  acts  of  a  municipality  be  recorded,  such  recording 
is  a  necessary  prerequisite  to  the  validity  of  the  act;  and  where  not  recorded 
the  act  is  a  nullity. 3  In  the  absence,  however,  of  such  a  statute  a  failure  to 
record  does  not  impair  its  validity.4 

1.  Title  to  Office  Not  Triable  in  Replevin  for 
Records.  — School  Dist.  No.  5  v.  Lord,  44  Me. 
374.  See  the  titles  Public  Officers;  Quo 
Warranto. 

2.  Liability  for   Falsification   of  Records.  — 
Zwietusch  v.  Milwaukee,  55  Wis.  369. 

As  10  the  general  doctrine  of  the  liability  of 
a  municipal  corporation  for  the  acts  of  its  offi- 
cers, see  the  title  Municipal  Corporations, 
vol.  20,  p.  1 1 99  et  seq. 
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Liability  of  Municipality  Where  Records  Fraud- 
ulently Falsified  Undetermined.  —  Zwietusch  v. 
Milwaukee,  55  Wis.  369. 

3.  Record  Held  Essential  to  Validity  of  Proceed- 
ings. —  National  Bank  of  Commerce  v.  Gran- 
ada, 10  U.  S.  App.  692,  54  Fed.  Rep.  100, 
affirming  44  Fed.  Rep.  262.  See  also  supra, 
this  title.  Records  as  Evidence. 

4.  Record  Held  Not  Essential  to  Validity  of  Pro- 
ceeding.—  Crebs  v.  Lebanon,  gS  Fed.  Rep.  549. 
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By  Briscoe  B.  Clark. 

I  Several  Kinds  of  Municipal  Securities,  16. 
II.  Warrants  or  Orders,  16. 

1.  Definition  and  Nature  of  Warrants,  16. 

2.  General  Power  to  Issue  Warrants,  16. 

3.  Issuance  of  ]\  'ari  ant  a?id  Formal  Requisites,  18. 

a.  By  Whom  to  Be  Drawn  and  Signed,  18. 

b.  Allowance  of  Claim  and  Order  for  Warrant,  18. 

c.  Delivery  of  Warrant,  19. 

d.  Seal,  19. 

e.  Registration,  19. 

f.  Presentation  of  Warrant,  19. 

g.  Form,  19. 

h.  Compelling  Issuance  of  Warrant,  20. 

i.  Enjoining  Illegal  Issuance  of  Warrants,  20. 

4.  Presumption  with  Regard  to  Validity  of  Warrants,  20. 

5.  Validating  Invalid  Warrants,  20. 

6.  Lost  Warrants,  20. 

7.  Warrants  Receivable  in  Payment  of  Taxes  and  Debts  Due  to  Municipalii 

20. 

8.  Payment  of  Warrants,  21. 

a.  To  Whom  Payment  to  Be  Made,  21. 

b.  Recovery  of  Money  Paid  on  Illegal  Warrant,  21. 

c.  Re-issue  of  Warrant  After  Payment,  21. 

d.  Enjoining  Pay  merit  of  Illegal  Warrants,  2 1 . 

e.  Duty  of  Officer  to  Pay   Warrants  and  Liabilities  Arising  Out 

Nonpayment,  2  2 . 

f.  Fund  from  Which  Warrant  Payable,  22. 

g.  Order  in  Which  Warrants  Payable,  23. 

9.  Funding  Warrants,  24. 

10.  Calling  In  Warrants  for  Examination,  Cancellation,  and  Re-issue,  24. 

11.  Interest  on  Warrants,  25. 

12.  Transfer  of  Warrants,  26. 

a.  Negotiability  of  Warrants,  26. 

b.  Transfer  or  Assignment,  27. 

13.  Actions  on  Warrants,  28. 

a.  In  General,  28. 

b.  Defenses,  29. 

(1)  ///  General,  29. 

(2)  Set-off,  Recoupment,  and  Counterclaim,  30. 

(3)  Limitation  of  Actions,  30. 

c.  Effect  of  Recovery  of  Judgment,  31. 

III.  Bills  and  Notes,  31. 

IV.  Bonds,  32. 

1.  Power  to  Issue  Bonds,  32. 

a.  General  Poiver  to  Issue  Bonds,  32. 

(1)  Rule  Stated,  32. 

(2)  Bonds  for  Money  Borro7i>ed,  33. 

(3)  Purchases  on  Credit,  34. 

(4)  Subscriptions  and  Donations  to  Railway  Companies,  34. 
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(5)  Funding  and  Renewal  Bonds,  34. 
(a)  Implied  Power  to  Issue,  34. 
(A)  Statutory  Authority,  35. 
aa.  In  General,  35. 
bb.  Judgment  Bonds,  35. 
cc.  Constitutionality  of  Statute,  36. 
dd.  Right  of  Creditors  to  Demand  Funding  Bonds, 
36. 

ee.  What  Indebtedness  May  Be  Refunded,  36. 

(f)  Constitutional  and  Statutory  Restrictions  on  Indebted- 

ness, 37. 

(</)  Form  of  Funding  Bonds,  37. 
(^)  Rights  of  Bona  Fide  Holders,  38. 
(y")  Amount  of  Bonds  to  Be  Issued,  38. 

(g)  Recovery  071  Original  Indebtedness,  38. 

b.  Special  Purposes  for  Which  Bonds  May  Be  Authorized,  38. 

(1)  Issuance  of  Bonds  Must  Be  for  Corporate  Purpose,  38. 

(2)  Public  Works  and  Improvements,  39. 

(3)  Light  and  Water  Bonds,  41. 

(4)  Irrigation  District  Bonds,  42. 

(5)  Drainage  District  Bonds,  42. 

c.  Limitation  on  Indebtedness,  42. 

(1)  In  General,  42. 

(2)  Bonds  Payable  from  Particular  Fund,  44. 

(3)  Recovery  for  Money  Had  and  Received  —  Implied  Promise,  44. 

(4)  Presumption  with  Regard  to  Excess  of  Indebtedness,  44. 

(5)  Curative  Acts,  44. 

(6)  Effect  of  Recovery  of  Judgment  by  Bondholder,  44. 

d.  Curative  Acts,  44. 

Conditions  Precedent  to  Lssuance  of  Bonds,  45. 

a.  In  General,  45. 

b.  Failure  to  Provide  Sinking  Fund  or  Tax  for  Payment  of  Bonds,  46. 

c.  Assent  of  Taxpayers  or  Voters,  46. 

(1)  In  General,  46. 

(2)  Form  and  Character  of  Proposition  Submitted,  47. 

(3)  Order,  Call,  or  Proclamation  for  Election,  47. 

(4)  Petition  for  Election,  48. 

(5)  Time  of  Holding  Election,  48. 

(6)  Notice  of  Election,  48. 

(7)  Requisite  Vote  to  Carry  Proposition,  48. 

(8)  Qualification  of  Voters,  49. 

(9)  Form  of  Ballots,  49. 

(10)  Conduct  of  Election,  49. 

(11)  Returns  and  Canvass,  49. 

(12)  Contesting  Election,  49. 

(13)  Expenses  of  Election,  50. 

(14)  Calling  Successive  Elections,  50. 
Execution  of  Bonds,  50. 

a.  Signing,  50. 

b.  Sealing,  51. 

c.  Delivery,  52. 

d.  Power  to  Issue  Bonds  Intrusted  to  Boards,  52. 

e.  Cancellation  and  Re-issue,  52. 
/.  Registration,  52. 

Form  of  Bonds,  53. 

a.  In  General,  53. 

b.  Medium  of  Payment,  53. 

c.  Form  of  Negotiability,  54. 

d.  Place  of  Payment,  55. 
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e.  Time  of  Payment,  55. 

f.  J /lie  rest,  56. 

g.  Denomination  of  Bonds,  57. 

//.  Recitals  as  to  Purpose  for  Which  Bonds  Are  Issued,  57. 
i.  Reference  to  Statutory  Authority,  58. 
/  Date,  58. 

5.  Sale  or  Negotiation  of  Bonds,  58. 

a.  In  General,  58. 

b.  Price,  59. 

c.  Purchase  by  Municipal  Officers,  59. 

d.  Liability  on  Bid,  59. 

6.  Bonds  of  De  Facto  Municipal  Corporations,  60. 

7.  Rights  and  Liabilities  Arising  Out  of  Illegal  Issue  of  Bonds,  60. 

a.  Enjoining  Illegal  Issuance  of  Bonds,  60. 

b.  Enjoining  Payment  of  Bonds,  6 1 . 

c.  Injunction  Against  Collection  of  Tax,  61. 

d.  Proceeding  to  Cancel  Bonds,  61. 

e.  Recovery  Against  Municipality  on  Implied  Contract,  61. 

f.  Liability  of  Payee  Negotiating  Illegal  Bonds,  62. 

8.  Transfer  of  Bonds,  and  Rights  of  Bona  Fide  Holders,  62. 

a.  Transfer  of  Bonds,  62. 

b.  Protection  Afforded  to  Bo?ia  Fide  Holders,  62. 

(1)  In  General,  62. 

(2)  Who  Are  Bona  Fide  Holders,  62. 

.  (a)  In  General,  62. 
(b)  Value,  64. 

(V)  Purchaser  After  Maturity,  65. 
(d)  Notice,  65. 

(3)  Bonds  Issued  Without  Authority,  66. 

(4)  Bonds  in  Excess  of  Authorized  Indebtedness,  67. 

(5)  Irregularities  in  Exercise  of  Power  to  Issue  Bonds,  68. 

(a)  In  General,  68. 

(II)  Irregularities  in  Election,  70. 

(V)  Defects  in  Petition,  7  1 . 

(d )  Irregularities  in  Sale  or  Disposition  of  Bonds,  7  2. 

(6)  Protection  Afforded  by  Prior  Judicial  Decisions,  72. 

(7)  Protection  Afforded  by  Municipal  Records,  72. 

(8)  Official  Character  and  Authority  of  Officers  Issuing  Bonds, 

72. 

(9)  Fraud,  73. 

(10)  Misapplication  of  Proceeds  of  Bonds,  73. 

(11)  Recital  as  to  Purpose  of  Issue,  73. 

(12)  Breach  of  Collateral  Agreements  by  Payee,  74. 

(13)  Failure  of  Consideration,  75. 

(14)  Defects  in  Form  of  Bonds,  75. 

(15)  Canceled  Bonds  Re-issued,  75. 

(16)  Improper  Disposition  of  Bonds  by  Payee,  75. 

(17)  Defects  in  Organization  of  Donee  Railway  Company,  75. 

(18)  Declarations  of  Municipal  Officers  or  Agents,  75. 

(19)  Burden   of  Proof  as  to  Performance  of  Prerequisites  to 

Exercise  of  Power,  76. 

(20)  Estoppel  by  Acquiescence,  76. 

9.  Payment  of  Bonds,  7  7 . 

a.  In  General,  77. 

b.  Medium  of  Payment,  77. 

c.  To  Whom  Payment  Authorized,  77. 

d.  Place  of  Payment,  78. 

e.  Time  of  Payment,  78. 
/.  Order  of  Payment,  78. 
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g.  Interest  on  Default  in  Payment,  78. 
//.  Bonds  Payable  fro?n  Special  Tax  or  Fund,  79. 
*.  Remedies  to  Compel  Payment,  80. 
j.  Sinking  Fund,  81. 
10.  Overissue  of  Bonds —  Scaling,  82. 


CROSS-REFERENCES. 

See  the  title  MUNICIPAL  CORPORA  TIONS,  ante,  and  references  there  given. 

1.  Several  Kinds  of  Municipal  Securities.  —  Municipal  securities,  for 

the  purposes  of  this  article,  are  divisible  into  three  general  classes:  (^war- 
rants or  orders;  (2)  bills  and  notes;  (3)  bonds. 

II.  Warrants  or  Orders  — ■  1.  Definition  and  Nature  of  Warrants  - —  Definition. 
—  A  municipal  order  or  warrant  is  an  instrument  generally  in  the  form  of  a 
bill  of  exchange  drawn  by  the  proper  officer  of  a  municipal  corporation  upon 
the  treasurer,  directing  him  to  pay  an  amount  of  money  specified  by  it  to  the 
person  named  therein,  or  to  his  order,  or  to  bearer.1 

Nature  of  Warrant.  —  A  warrant  has  been  spoken  of  as  being  in  the  nature  of, 
and  to  all  intents  and  purposes,  the  promissory  note  of  the  municipal  corpora- 
tion.3 Warrants  are  not,  however,  strictly  either  promissory  notes  or  bills  of 
exchange,  but  merely  the  means  prescribed  by  law  for  drawing  money  from 
the  treasury  to  pay  the  indebtedness  of  the  corporation.3 

2.  General  Power  to  Issue  Warrants  —  Circulation  as  Money  —  Selling  Warrants.  — 
A  municipal  corporation  has  no  power  to  issue  warrants  or  orders  intended  to 
circulate  as  currency,4  nor  can  it  issue  warrants  for  sale  in  the  open  market 
in  order  to  raise  funds  to  pay  an  indebtedness  which  it  was  authorized  to 
contract,5  and  a  warrant  issued  to  a  creditor  of  the  municipality  for  a  sum 
greater  than  the  creditor's  just  demand,  in  order  that  the  value  of  the  warrant 
in  money  in  the  market  may  be  equal  to  his  demand,  is  unauthorized.6 

Unauthorized  Contracts.  —  So  also  a  warrant  issued  in  pursuance  of  a  contract 
which  the  municipality  had  no  power  to  make  is  illegal  and  void.7  This  ques- 
tion has  quite  often  arisen  where  warrants  have  been  issued  in  payment  of  an 
indebtedness  incurred  in  excess  of  the  statutory  or  constitutional  limitation  on 

1.  Warrants  —  Definition.  —  Shawnee  County  v.  Klein,  51  Miss.  807;  Bauer  v.  Franklin 
v.  Carter,  2  Kan.  115;  Crawford  v.  Noble  County,  51  Mo.  205;  Erskine  v.  Steele  County, 
County,  8  Okla.  450;  Gallatin  Bank  v.  Baber,  4  N.  Dak.  339;  Municipal  Security  Co.  v. 
6  Lea  (Tenn.)  275.  Baker  County,  33   Oregon   338;   Million  *. 

Bonds  and  Warrants  Distinguished.  —  Shelley  Soule,  15  Wash.  261. 

v.  St.  Charles  County  Ct.,  21  Fed.  Rep.  699.  7.  Warrants  in  Satisfaction  of  Unauthorized 

2.  Floyd  County  v.  Day,  19  Ind.  450;  Clark  Contract — United  States.  —  Watson  v.  Huron, 
v.  Des  Moines,  19  Iowa  199,  87  Am.  Dec.  423;  (C.  C.  A.)  97  Fed.  Rep.  449;  Brown  v.  Sher- 
International  Bank  v.  Franklin  County,  65  Mo.  man  County,  5  Fed.  Rep.  274. 

105.  Alabama.  —  Grayson  v.  Latham,  84  Ala.  546; 

3.  Warrant  Not  a  Promissory  Note.  —  Dana  v.      Speed  v.  Cocke,  57  Ala.  209. 

San  Francisco,  19  Cal:  486;    Klein  v.  Smiih  California.  —  Perry  v.  Ames,  26  Cal.  372; 

Couniy,  58  Miss.  540.    See  also  Gallatin  Bank  Keller  v.  Hyde,  20  Cal.  593. 

v.  Baber,  6  Lea  (Tenn.)  275.    Compare  O'Don-  Dakota.  —  Farmers',    etc.,    Nat.    Bank  v. 

nell  v.  Philadelphia,  2  Brews.  (Pa.)  481.  School  Dist.  No.  53,  6  Dak.  255. 

4.  Warrants  to  Circulate  as  Money.  —  Thomas  Kansas.  —  Salamanca  Tp.  v.  Jasper  County 
v.  Richmond,  12  Wall.  (U.  S.)  349;  Lindsey  v.  Bank,  22  Kan.  696. 

Rottaken,  32  Ark.  619;  Cothran  v.  Rome,  77  Michigan.  —  Pack  v.  Presque  Isle  County,  36 

Ga.  582;  Dively  v.  Cedar  Falls,  21  Iowa  565;  Mich.  377. 

Cheeney  v.  Brookfield,  60  Mo.  53.  Mississippi.  —  Jefferson  County  v.  Arrighi, 

5.  Warrants  for  Sale  in  Market.  —  Allen  v.  La  54  Miss.  668;  Files  v.  McWilliams,  49  Miss. 

Fayette,  89  Ala.  641.    Compare  Frankford  Real-  578. 

Estate,  etc.,  Co.  v.  Jackson  Couniy,  98  Fed.  Nebraska.  —  Markey  v.  School  Dist.  No.  iS, 

Rep.  942,  39  C.  C.  A.  355.  58  Neb.  479;  Pomerene  v.  School  Dist.  No.  56, 

6.  Warrants  at  Discount.  —  Shirk  v.  Pulaski  56  Neb.   126;    State  v.  Sabin,  39  Neb.  570; 
County,  4  Dill.  (U.  S.)  209;   Clark  v.  Des  Oakley  v.  Valley  Couniy,  40  Neb.  900. 
Moines,  19  Iowa  199,  87  Am.  Dec.  423;  Crump  Nevada.  —  Waitz  v.  Ormsby  County,  1  Nev. 
v.  Colfax  County,  52  Miss.  107;  Warren  County  370. 
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General  Power  to  Issue. 


indebtedness,  and  they  have  universally  been  held  to  be  unenforceable.1 

Burden  of  Proof.  —  The  burden  of  proving  that  a  warrant  was  issued  in  pay- 
ment of  an  indebtedness  incurred  in  excess  of  such  a  limitation  is  upon  the 
corporation,  as  the  warrant  is  prima  facie  evidence  that  the  claim  for  which  it 
was  issued  was  valid.2 

Debt  Limit  Exceeded  Before  Issuance  of  Warrant.  —  Where  the  limitation  was  not 
exceeded  at  the  time  an  indebtedness  was  incurred,  the  issuance  of  a  warrant 
in  payment  of  the  indebtedness  is  authorized,  though  between  the  time  of  the 
incurring  of  the  indebtedness  and  the  issuance  of  the  warrant  other  indebted- 
ness exceeding  the  limit  had  been  incurred.3 

Consideration.  —  A  warrant  issued  without  consideration  is  void.4 
Implied  Power  to  Issue  Warrants.  —  If  a  municipal  corporation  has  power  to  enter 
into  a  contract  it  has  also  implied  power  to  issue  a  warrant  in  payment  of  its 
indebtedness  thereon,5  and  the  fact  that  the  warrant  is  in  anticipation  of  taxes 
to  be  collected  is  immaterial.6 

The  Issuance  of  Warrants  in  Anticipation  of  Taxes  already  levied  and  payable  only 
out  of  the  same,  does  not  create  a  debt  against  the  municipality  within  the 
meaning  of  a  prohibition  against  a  municipality  indebted  beyond  a  certain 
amount  from  incurring  any  new  debt  or  liability.7    Nor  are  warrants  so  drawn, 


1.  Limitation  on  Indebtedness — United  States, 
—  Lake  County  v.  Rollins,  130  U.  S.  662; 
Peake  v.  New  Orleans,  38  Fed.  Rep.  779. 

Colorado.  —  People  v.  May,  9  Colo.  80,  405. 

Dakota.  —  Farmers',  etc.,  Nat.  Bank  v. 
School  Dist.  No.  53,6  Dak.  255. 

Missouri.  —  Barnard  v.  Knox  County,  105 
Mo.  382,  overruling  Potter  v.  Douglas  County, 
87  Mo.  240. 

Nebraska.  —  In  re  House  Roll  284,  31  Neb. 
505. 

Oklahoma.  —  Martin  v.  Territory,  5  Okla. 
188;  Spencer  v.  Gray,  5  Okla.  216;  D  County 
v.  Gillett,  9  Okla.  593. 

Oregon.  —  Municipal  Security  Co.  v.  Baker 
County,  33  Oregon  338. 

South  Dakota.  —  Freeman  v.  Huron,  10  S. 
Dak.  368. 

Washington.  —  Hunt  v.  Fawcett,  8  Wash. 
396;  Durvee  v.  Friars,  18  Wash  55. 

West  Virginia.  —  Merchants'  Nat.  Bank  v. 
Spates.  41  W.  Va.  27,  56  Am.  Si.  Rep.  828. 

Wyoming. — Grand  Island,  etc.,  R.  Co.  v. 
Baker,  6  Wyo.  369. 

No  Estoppel  to  Deny  that  Warrant  Exceeds 
Constitutional  Limit  of  Indebtedness.  —  Fritsch 
v.  Salt  Lake  County,  15  Utah  83. 

2.  Rollins  v.  Rio  Grande  County,  90  Fed. 
Rep.  575.  02  U.  S.  App.  255;  Barnard  v.  Knox 
County,  37  Fed.  Rep.  563.  See  also  Mountain 
Grove  Rank  v.  Douglas  County,  146  Mo.  42. 

Admissibility  of  Evidence.  —  East  St.  Louis 
Gas  Light,  etc.,  Co.  v.  East  St.  Louis,  45  111. 
App.  591. 

Sufficiency  of  Proof.  —  Speer  v.  Kearney 
County,  88  Fed.  Rep.  749,  60  U.  S.  App.  38; 
Rollins  v.  Rio  Grande  County,  (C.  C.  A.)  90 
Fed.  Rep.  575. 

Evidence  Must  Clearly  Show  Excess  of  Limit.  — 
Roe  v.  Philippi,  45  W.  Va.  785. 

3.  Wilder  v.  Rio  Grande  County,  41  Fed. 
Rep.  512;  Barnard  v.  Knox  County,  37  Fed. 
Rep.  563;  Lake  County  v.  Standley,  24  Colo. 
I;  Phillips  v.  Reed,  109  Iowa  188;  Mountain 
Grove  Bank  v  Douglas  County,  146  Mo.  42; 
Johnson  v.  Pawnee  County,  7  Okla.  686;  West- 
ern Town  Lot  Co.  v.  Lane,  7  S.  Dak.  599. 

21  C.  of  L. — 2 


Warrants  Issued  to  Replace  Valid  Warrants,  — 

Thompson  v.  Independent  School  Dist.,  102 
Iowa  94. 

Reduction  in  Valuation.  —  Childs  v.  Anacortes, 
5  Wash.  452. 

Time  Indebtedness  Was  Incurred.  —  East  St. 
Louis  Gas  Light,  etc.,  Co.  v.  East  St.  Louis, 
45  111.  App.  591. 

4.  Necessity  for  Consideration.  —  Grant  County 
v.  Delaware  County,  4  Blackf.  (Ind.)  256. 

Sufficiency  of  Consideration.  —  Clark  v.  Des 
Moines,  19  Iowa  199,  87  Am.  Dec.  423. 

Moral  Obligation.  —  Bailey  v.  Philadelphia, 
167  Pa.  St.  569,  46  Am.  St.  Rep.  691,  36  W.  N. 
C.  (Pa.)  236. 

5.  Warrants  to  Pay  Authorized  Indebtedness. — 
Speer  v.  Keatney  County,  S8  Fed.  Rep.  749, 
60  U.  S.  App.  38;  Kearney  County  v.  McMas- 
ter,  68  Fed.  Rep.  177,  32  U.  S.  App.  367;  Allen 
v.  La  Fayette,  89  Ala.  641;  Heal  v.  Jefferson 
Tp.,  15  Ind.  431;  Clayton  v.  McWilliams,  49 
Miss.  311;  Slingerland  v.  Newark,  54  N.  J.  L. 
62;  San  Patricio  County  v.  McClane,  5S  Tex. 
243;  Corpus  Christi  v.  Woessner,  58  Tex.  462. 

6.  Warrants  in  Anticipation  of  Taxes.  —  Little 
Rock  v.  U.  S.,  (C.  C.  A.)  103  Fed.  Rep.  418; 
Alpena  v.  Kelley,  97  Mich.  550;  Warren 
County  v.  Klein,  51  Miss.  807.  Compare  Scott 
v.  School  Direciors,  103  Wis.  280. 

No  Implied  Power  to  Issue  Interest- bearing 
Warrants.  —  Daggett  v.  Lynch,  18  Utah  49. 

7.  United  States.  —  Denny  v.  Spokane,  79 
Fed.  Rep.  719,  48  U.  S.  App.  282. 

Colorado.  —  People  v.  May,  9  Colo.  404, 

Illinois.  —  Law  v.  People,  87  III.  385;  Fuller 
v.  Heath,  89  111.  296;  Springfield  v.  Edwards, 
84  111.  626;  East  St.  Louis  v.  Flannigan,  26  111. 
App.  449;  Chicago  v.  McDonald,  176  111.  404. 

Indiana.  —  Laporte  v.  Gamewell  Fire  Alarm 
Tel.  Co.,  146  Ind.  466,  58  Am.  St.  Rep.  359. 

loiua.  —  French  v.  Burlington,  42  Iowa  614. 

New  Mexico.  —  Board  of  Education  v.  Bit- 
ting, 9  N.  Mex.  588. 

North  Dakota.  —  Darling  v.  Taylor,  7  N. 
Dak.  538. 

Oklahoma. — Johnson  v.  Pawnee  County,  7 
Okla.  686, 
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for  whose  payment  there  is  money  in  the  treasury,  to  be  considered  in  esti- 
mating the  amount  of  outstanding  indebtedness  for  the  purpose  of  determin- 
ing the  power  of  the  municipality  to  contract  other  indebtedness.1  In  some 
jurisdictions  the  statutes  prohibit  the  drawing  of  warrants  unless  there  is  in  the 
hands  of  the  treasurer  sufficient  money  which  may  properly  be  applied  to  the 
payment  of  the  same.2 

3.  Issuance  of  Warrant  and  Formal  Requisites  —  a.  By  Whom  to  Be  Drawn 
AND  SIGNED.  —  The.  question  in  regard  to  the  power  of  officers  to  draw 
warrants  against  the  funds  of  the  municipal  corporation  is  a  matter  gen- 
erally of  statutory  regulation.3  Where  the  power  to  draw  a  warrant  is  con- 
ferred on  a  board  the  actual  drawing  of  the  warrant  is  a  mere  ministerial  duty 
and  can  be  performed  by  the  board  directly  or  through  their  clerk  as  they  may 
elect.4  Where  the  power  to  issue  warrants  is  conferred  on  a  special  judicial 
body  they  must  be  issued  at  a  time  and  place  when  such  body  is  authorized 
to  sit  as  a  court.5  An  order  by  two  members  of  a  board  of  three,  one  of 
whom  was  personally  interested  in  it,  has  been  held  void  for  the  want  of  the 
sanction  of  a  competent  majority,  and  it  is  immaterial  whether  the  interested 
member  has  acted  fairly  or  unfairly.6 

b.  Allowance  of  Claim  and  Order  for  Warrant.  —  Under  some 
statutes  the  duty  of  drawing  warrants  is  imposed  upon  officers  who  are  only 
authorized  to  issue  the  warrant  after  the  claim  of  the  creditor  has  been  settled 
and  allowed  by  the  proper  municipal  officers,7  and  the  claim  ordered  paid,  or 
an  order  given  for  the  issuance  of  the  warrant.8 


South  Dakota.  —  Shannon  v.  Huron,  9  S. 
Dak.  356;  Lawrence  Counly  v.  Meade  County, 
10  S.  Dak.  175. 

See  also  Corpus  Christi  v,  Woessner,  58 
Tex.  462. 

1.  German  Ins.  Co.  v.  Manning,  95  Fed.  Rep. 
597.  See  also  State  v.  Tomahawk,  96  Wis.  73; 
Dively  v.  Cedar  Falls,  27  Iowa  227;  Phillips  v. 
Reed,  (Iowa  1898)  76  N.  W.  Rep.  850,  judgment 
modified  107  Iowa  331. 

2.  Frankford  Real-Estate,  etc.,  Co.  v.  Jack- 
son County,  98  Fed.  Rep.  942,  39  C.  C.  A.  355; 
Cook  County  v.  Lowe,  23  111.  App.  649;  Green- 
ville v.  Laurent,  75  Miss.  456;  State  v.  Colfax 
County,  10  Neb.  29;  Slate  v.  Richardson 
Counly,  10  Neb.  198.  See  also  Sterling  v. 
West  Feliciana,  26  La.  Ann.  59;  Flagg  v.  St. 
Charles,  27  La.  Ann.  319;  Smith  v.  Madison, 
30  La.  Ann.  461;  Young  v.  Police  Jury,  32  La. 
Ann.  392. 

Notice  to  County  Commissioners  of  Money  in 
Treasury.  —  Hunter  v.  Mobley,  26  S.  Car. 
192. 

3.  By  Whom  Warrants  to  Be  Drawn.  —  Cali- 
fornia.—  Draper  v.  Noteware,  7  Cal.  276. 

Illinois.  —  Glidden  v.  Hopkins,  47  111.  525. 

Indiana.  — Connersville  v.  Connersville  Hy- 
draulic Co.,  86  Ind.  1S4. 

Louisiana.  —  Capmartin  v.  Police  Jury,  19  La. 
Ann.  448. 

Mississippi.  —  Board  of  Police  v.  Grant,  9 
Smed.  &  M.  (Miss.)  77,  47  Am.  Dec.  102; 
Honea  v.  Monroe  County,  63  Miss.  171. 

Nebraska. — State  v.  Maccuaig,  8  Neb.  215. 

New  York.  —  Rensselaer  County  v.  Weed, 
35  Barb.  (N.  Y.)  136. 

North  Carolina.  —  Wright  v.  Kinney,  123  N. 
Car.  618. 

Ohio.  — Cricket  v.  State.  18  Ohio  St.  9. 
Pennsylvania. — Jefferson  County  v.  Shannon, 
51  Pa.  St.  221;  Com.  v.  Diamond  Nat.  Bank, 


9  Pa.  Super.  Ct.  118,  43  W.  N.  C.  (Pa.)  378; 
Com.  v.  Pirotti,  17  Pa.  Co.  Ct.  81,  26  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  141;  Lee  v.  Davis,  22  Pa. 
Co.  Ct.  492. 

South  Carolina.  —  State  v.  Morton,  51  S.  Car. 
323- 

Tennessee.  —  Shelby  County  v.  Butterworth, 
3  Heisk.  (Tenn.)  705,  note. 

Texas.  —  Callaghan  v.  Salliway,  5  Tex.  Civ. 
App.  239. 

"Head  of  Appropriate  Department"  —  Pa.  Act 
June  1,  1885,  Art.  6.  —  Bailey  v.  Philadelphia. 
167  Pa.  St.  569,  46  Am.  St.  Rep.  691,  36  W.  N. 

C.  (Pa.)  236. 

Warrants  Drawn  by  De  Facto  Officers.  —  Mer- 
chants Nat.  Bank  v.  McKinney,  2  S.  Dak.  106. 

4.  Parker  v.  Hubbard,  64  Ala.  203. 

6.  Grimmett  v.  Askew,  48  Ark.  151 ;  Wil- 
liams v.  Reutzel,  60  Ark.  155. 

6.  Shakespear  v.  Smith,  77  Cal.  638,  11  Am. 
St.  Rep.  327. 

7.  Allowance  of  Claims.  —  Board  of  Revenue 
v.  Barber,  53  Ala.  589;  Booth  v.  Cass  County, 
84  Ind.  428;  Clark  v.  Polk  County,  19  Iowa 
248;  Polk  County  v.  Sherman,  99  Iowa  60; 
Shawnee  County  v.  Carter,  2  Kan.  115;  Wilson 
v.  State,  53  Neb.  113. 

Failure  to  Record  Vote  Authorizing  Warrant. 
—  Griggs  v.  Kimball,  42  Iowa  512.  See  also 
Clark  v.  Polk  County,  19  Iowa  248;  Long  v. 
Boone  County,  36  Iowa  60. 

Verification  of  Claim  Presented.  —  Hamilton 
County  v.  Sherwood,  (C.  C.  A.)  64  Fed.  Rep. 
103. 

8.  Grayson  v.  Latham,  S4  Ala.  546;  Parsel 
v.  Barnes,  25  Ark.  261;  Connor  v.  Morris,  23 
Cal.  447;  Trinity  County  v.  McCammon,  25 
Cal.  117;  Stoddard  v.  Benton,  6  Colo.  508. 

Rescinding  Order  for  Warrant.  —  People  v. 
Klokke,  92  111.  134.  See  State  v.  Auditor,  43 
Ohio  St.  311. 
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c.  Delivery  of  Warrant.  — The  delivery  of  the  warrant  is  essential  to 
its  complete  issuance.1 

d.  Seal.  — ■  Warrants  are  not  usually  sealed  with  the  seal  of  the  municipal 
corporation  by  which  they  are  issued,  and  unless  required  by  statute  a  seal  is 
not  necessary.2  Some  statutes,  however,  require  warrants  to  be  sealed,  and 
unless  they  are  properly  sealed  they  are  invalid.3 

e.  Registration.  —  In  Mississippi  the  statutes  require,  as  a  condition  to 
the  validity  of  county  warrants,  that  they  shall  be  registered  within  one  year 
after  their  issuance,  and  if  they  are  not  so  registered  they  do  not  constitute 
valid  claims  against  the  county.1 

/.  Presentation  of  Warrant.  —  In  Arkansas  the  statute  originally 
required  school  warrants  to  be  presented  for  payment  to  the  county  treasurer 
within  sixty  days  after  they  were  issued,  and  rendered  such  warrants  void  in 
case  of  non-presentation.  This  provision,  however,  was  repealed  by  a  later 
act  which,  though  requiring  the  presentation  of  the  warrants,  failed  to  provide 
that  they  should  be  void  unless  so  presented.5 

g.  Form  —  Manner  of  Printing.  — ■  In  Missouri  it  has  been  held  that  the 
statutory  provision  that  county  warrants  should  be  written  or  printed  in 
Roman  letters  upon  paper  without  ornamentation  was  directory  merely,  and 
the  fact  that  ornamentations  were  placed  upon  the  ends  of  the  warrant  was 
held  not  to  invalidate  it.6 

Contents.  —  Statutory  provisions  with  regard  to  the  formal  statements  to  be 
incorporated  in  the  warrant  need  not  be  strictly  complied  with,  and  the 
insertion  of  other  words  in  addition  to  those  in  the  statutory  form  does  not 
invalidate  the  warrant.7 

Medium  of  Payment.  —  Where  a  municipality  is  authorized  to  issue  warrants 
payable  in  the  future  with  interest,  it  may,  it  seems,  make  them  payable  in 
gold.8 

Designation  of  Claim  for  Which  Warrant  Is  Issued.  —  The  statutes  in  some  instances 
require  that  a  warrant  drawn  on  a  particular  fund  shall  state  the  character  of 
the  claim  for  which  it  is  drawn.9 

Designation  of  Fund  for  Payment.  —  A  warrant  for  the  payment  of  a  claim  charge- 
able to  the  general  fund  may  be  in  general  terms  without  the  necessity  for 
expressly  directing  payment  from  such  fund,10  and  when  a  claim  is  by  law 
payable  out  of  the  general  fund  of  the  municipality,  a  warrant  may  be  drawn 
thereon  for  the  claim  though  the  municipality  has  set  aside  a  particular  allow- 
ance for  the  payment  of  claims  of  its  class. 11  Where,  however,  the  claim  is 
payable  solely  from  a  particular  fund  the  warrant  should  designate  such  fund,13 
but  a  warrant  not  required  to  be  paid  from  a  particular  fund  is  not  rendered 
invalid  because  drawn  on  an  inappropriate  fund.13 

1,  State  v.  Pierce,  52  Kan.  521;  Com.  v.  5.  Presentation  of  Warrants.  —  School  Dist. 
Crawford  County,  20  Pa.  Co.  Ct.  593.  No.  7  v.  Reeve,  56  Ark.  68. 

The  delivery  of  the  vvarrant  need  not  be  6.  Young  v.  Camden  County,  19  Mo.  309. 

made  in  the  county  by  which  it  is  issued.  7.  Surplusage.  —  Young  v.  Camden  County, 

Clark  County  v.  Lawrence,  63  111.  32.  19  Mo.  309. 

2.  Seal.  —  Clark  County  v.  Lawrence,  63  111.  8.  Warrants  Payable  in  Gold.  —  Foote  v.  Sa- 
32;  Parker  County  v.  Courts,  2  Tex. Unrep.Cas.  lem,  14  Allen  (Mass.)  87;  Kenyon  v.  Spokane, 
398.    See  also  State  v.  Morton,  51  S.  Car.  323.  17  Wash.  57. 

3,  Smeltzer  v.  White,  92  U.  S.  390;  Springer  9.  Glidden  v.  Hopkins,  47  111.  525;  Territory 
v.  Clay  County,  35  Iowa  241.  See  also  State  v.  Browne,  7  N.  Mex.  568;  Treasurer  v.  Shan- 
v.  Maccuaig,  8  Neb.  215.  non,  51  Pa.  St.  221. 

Recovery  on  Original  Indebtedness.  —  Springer         10.  San  Juan  County  v.  Oliver,  7  Colo.  App. 

v.  Clay  County,  35  Iowa  241.  515;  Minor  v.   Loggins,   14  Tex.  Civ.  App. 

Compelling  Sealing.  —  Prescott  v.  Gonser,  34  15. 
Iowa  175.  11,  Stevens  v.  Truman,  127  Cal.  155. 

4.  Registration.  —  Taylor     v.    Chickasaw         12.  Warren  County  v.  Klein,  51  Miss.  807. 
County,  74  Miss.  23.    See  also  Jones  v.  Mel-         Sufficient  Designation  of  Particular  Fund. — 
chior,  71  Miss.  115.  East  St.  Louis  v.  Flanigen,  36  111.  App.  50; 

Time  Allowed  Treasurer  to  Register  Warrant.      Jones  v.  Portland,  35  Oregon  512. 
—  Means  v.  Webster,  23  Neb.  432.  13.  Warren  County  v.  Klein,  51  Miss.  807, 
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stamp  Duty.  —  County  warrants  have  been  held  exempt  from  the  United 
States  stamp  duty.1 

//.  Comi'Ki.ling  Issuance  of  Warrant.  —  This  topic  has  already  been 
considered.* 

i.  Enjoining  Illegal  Issuance  of  Warrants. — A  taxpayer  may 
undoubtedly  maintain  a  suit  in  equity  to  enjoin  the  illegal  issuance  of  war- 
rants,3 but  after  a  warrant  has  been  issued  it  is  beyond  the  reach  of  an 
injunction.4 

4.  Presumption  with  Regard  to  Validity  of  Warrants.  —  There  is  a  presump- 
tion in  favor  of  the  validity  of  warrants,  and,  in  an  action  thereon,  their  intro- 
duction in  evidence  makes  a  prima  facie  case  for  the  plaintiff,  and  the  burden 
of  proof  is  upon  the  municipal  corporation  to  show  that  they  were  issued 
without  consideration  or  in  payment  of  an  indebtedness  which  the  corporation 
had  no  power  to  contract.5 

5.  Validating  Invalid  Warrants.  —  Where  warrants  are  issued  by  a  municipal 
corporation  in  excess  of  its  authority,  the  legislature  may,  if  it  could  have  au- 
thorized their  issuance  in  the  first  instance,  render  them  valid  by  a  curative  act.6 
The  court  will  not,  however,  construe  a  statute  as  validating  outstanding 
invalid  warrants  unless  such  is  clearly  the  intent  of  the  legislature.7 

6.  Lost  Warrants.  —  Some  statutes  require  the  reissue  of  warrants  which 
have  been  lost.8 

7.  Warrants  Receivable  in  Payment  of  Taxes  and  Debts  Due  to  Municipality.  — 

In  the  absence  of  statutory  provision  it  would  seem  that  a  municipal  corpora- 
tion could  not  be  required  to  receive  its  warrants  in  payment  of  taxes  due 


1.  Stamp  Duty.  —  Nave  v.  King,  27  Ind.  356. 

2.  See  the  title  Mandamus,  vol.  19,  p.  785. 

3.  Enjoining  Illegal  Issuance  of  Bonds.  —  Cat- 
ron v.  Same  Fe  County,  5  N.  Mex.  203;  Ack- 
erman  v.  Thummel,  40  Neb.  95;  Colburn  v. 
Chattanooga,  17  Am.  L.  Reg.  iqi.  See  also 
Liltler  v.  Jayne,  124  111.  123.  Compare  Jones 
v.  Liltle  Rock,  25  Ark.  301. 

With  regard  to  restraining  the  illegal  issu- 
ance of  bonds,  see  infra,  this  title,  Bonds. 

4.  Webster  v.  Fish,  5  Nev.  190. 

5.  Presumption  as  to  Validity  of  Warrant  — 
United  States.  —  Thompson  v.  Searcy  County, 
12  U.  S.  App.  618;  Hamilton  County  v.  Sher- 
wood, 27  U.  S.  App.  458;  Wall  v.  Monroe 
County,  103  U.  S.  74;  Aylesworth  v.  Gratiot 
County,  43  Fed.  Rep.  350;  Speer  v.  Kearney 
County,  S8  Fed.  Rep.  749,  60  U.  S.  App.  38; 
Seward  County  v.  ./Etna  L.  Ins.  Co.,  90  Fed. 
Rep.  222,  61  U.  S.  App.  41;  Rollins  v.  Rio 
Grande  County,  (C.  C.  A.)  90  Fed.  Rep.  575. 

Alabama.  —  Commissioners  Ct.  v.  Moore,  53 
Ala.  25;  Grayson  v.  Latham,  84  Ala.  546. 

Arizona.  —  Apache  County  v.  Barth,  (Ariz. 
1898)  53  Pac.  Rep.  187. 

Arkansas.  —  Lusk  v.  Perkins,  48  Ark.  238. 

Colorado.  —  San  Juan  County  v.  Oliver,  7 
Colo.  App.  515;  Lake  County  v.  Standley,  24 
Colo.  t. 

Florida.  —  Ray  v.  Wilson,  29  Fla.  342. 
Illinois.  —  People  v.  Johnson,  100  111.  537. 
Indiana.  —  Floyd  County  v.  Day,  19  Ind.  450; 
Connersville  v.  Connersville  Hydraulic  Co., 

86  Ind.  184. 
Iowa.  —  Clark  v.  Des  Moines,  19  Iowa  199, 

87  Am.  Dec.  423.  See  also  Hospen  v.  Wyatt, 
63  Iowa  264;  Campbell  v.  Polk  County,  3 
Iowa  469. 

Kansas.  —  Leavenworth  County  v.  Keller,  6 
Kan.  510;  Buffalo  School-Furniture  Co.  v. 
School  Dist.  No.  4,  etc.,  7  Kan.  App.  796. 


Brookfield,  60 


Cheeney  v. 
Custer  County  v.  DeLana,  8 


Missouri. 
Mo.  53. 

Oklahoma. 
Okla.  213. 

South  Dakota.  —  Edinburg  American  Land, 
etc.,  Co.  v.  Mitchell,  1  S.  Dak.  593. 

Washington.  —  Duryee  v.  Frairs,  18  Wash.  55. 
See  also  Chehalis  County  v.  Hutcheson,  21 
Wash.  82. 

Wisconsin.  —  Brown  i'.  School  Directors,  77 
Wis.  27. 

Compare  Kane  v.  School  Dist.,  52  Wis.  502. 
See  also  Leach  v.  Wilson  County,  6S  Tex.  353; 
Polk  v.  Tunica  County.  52  Miss.  422. 

Issuance  of  Duplicate  Warrant.  —  The  plaintiff 
claimed  to  have  lost  a  county  order  and  the 
defendant  county  pursuantto  lesolution  issued 
a  duplicate,  which  was  never  taken  by  the 
plaintiff,  the  original  having  been  found.  Sub- 
sequently the  duplicate  was  cancelled.  It 
was  held  that  the  issue  and  cancellation  of 
the  duplicate  was  not  an  admission  or  recog- 
nition of  the  validity  of  the  original.  Royster 
v.  Granville  County,  9S  N.  Car.  148. 

6.  Curative  Acts. —  Erskine  v.  Nelson  County, 
4  N.  Dak.  66;  Daggett  v.  Lynch,  18  Utah  40,; 
La  France  Fire  Engine  Co.  v.  Davis,  9  Wash. 
600;  West  Chelalis,  12  Wash.  369,  50  Am. 
St.  Rep.  896. 

Election  to  Validate  County  Warrants.  —  Rich- 
ards v.  Klickitat  County.  13  Wash.  ^09. 

Notice  of  an  Election  to  Be  Held  for  the  Purpose 
of  Validating  County  Warrants.  —  Pack  wood  v. 
Kittitas  County,  15  Wash.  88,  ^5  Am.  St.  Rep. 
875. 

7.  Lindsey  v.  Rottaken,  32  Ark.  619. 

8.  Reissue  of  Lost  Warrants.  —  Hayes  p.  Davis, 
23  Nev.  31S. 

It  has  been  held  that  though  the  case  in 
which  a  warrant  had  been  burned  did  not  fall 
strictly  within  such  a  statute,  still  it  was  within 
?Q  Volume  XXI. 


Warrants  or  Orders. 


MUNICIPAL  SECURITIES. 


Payment  of  Warrants. 


to  it.1  The  statutes,  however,  in  some  jurisdictions  expressly  provide  that  war- 
rants shall  be  receivable  in  payment  of  all  taxes,2  debts  due  the  municipality,3 
and  also  in  payment  of  fines  and  forfeitures  imposed  in  criminal  proceedings.4 
Such  provisions  are  not  in  violation  of  the  provision  of  the  federal  constitution 
that  "  no  state  shall  make  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts."  5 

in  Missouri  it  has  been  held  that,  under  the  state  constitutional  provision 
that  no  county  should  be  allowed  to  become  indebted  to  an  amount  exceed- 
ing in  any  year  the  revenue  provided  for  such  year,  without  the  consent  of  the 
voters,  the  legislature  in  making  warrants  receivable  in  payment  of  taxes 
could  only  make  them  so  receivable  for  the  taxes  of  the  year  in  which  the 
warrants  were  issued.6 

8.  Payment  of  Warrants  —  a.  To  Whom  Payment  to  Be  Made. —  Pay- 
ment of  a  warrant  is,  of  course,  to  be  made  in  the  first  instance  to  the  payee,' 
but  if  the  warrant  is  made  negotiable  in  form  a  transfer  of  the  warrant  dis- 
charges the  corporation  from  liability  to  the  payee, H  and  if  made  payable  to 
bearer,  payment  to  the  holder  in  good  faith,  and  without  knowledge  of  defects 
in  his  title,  will  discharge  the  corporation  from  further  liability.9 

b.  Recovery  of  Money  Paid  on  Illegal  Warrant.  —  Where  money 
is  paid  out  on  an  illegal  warrant  the  payee  may  undoubtedly  be  compelled  to 
repay  the  money  to  the  corporation  if  the  circumstances  of  the  transaction 
indicate  fraud.10  But  in  the  absence  of  fraud  money  paid  out  on  a  warrant 
issued  in  payment  of  an  indebtedness  arising  out  of  an  unauthorized  contract 
cannot  be  recovered,11  and  a  bona  fide  transferee  of  an  illegal  warrant,  to 
whom  payment  has  been  made,  should  not  be  compelled  to  make  repayment.1* 

c.  Re-issue  of  Warrant  After  Payment.  —  After  a  warrant  has  been 
paid  by  the  officer  to  whom  it  is  directed,  it  loses  all  vitality  as  an  evidence 
of  indebtedness  against  the  county,  and  if  put  into  circulation  again  by  the 
officer,  no  recovery  can  be  had  thereon  against  the  corporation  even  by  a 
bona  fide  holder. 13  If,  however,  the  holder  of  a  valid  warrant  exchanges  it 
with  the  treasurer  for  a  warrant  of  a  smaller  amount  which  had  been  paid, 
the  right  to  recover  on  the  warrant  so  surrendered  is  not  lost.14 

d.  Enjoining  Payment  of  Illegal  Warrants.- — A  taxpayer  may 
maintain  a  suit  to  enjoin  the  payment  of  warrants  illegally  issued.15 


its  spirit.  Craig  v.  Chicot  County,  40  Ark. 
233- 

1.  Payments  of  Taxes  with  Warrants. —  Slate 
v.  Pilsbury,  29  La.  Ann.  787.  See  also  Lind- 
sey  v.  Rottaken,  32  Ark.  619.  See  the  title 
Taxation. 

2.  People  v.  May,  9  Colo.  414;  Thorpe  v. 
Cochran,  7  Kan.  App.  726;  Reynolds  v.  Nor- 
man, 114  Mo.  509;  Western  Town-Lot  Co.  v. 
Lane,  7  S.  Dak.  1;  Keep  v.  Frazier,  4  Wis.  224; 
Marinette  v.  Oconto  County,  47  Wis.  216. 

3.  Helena  v.  Turner,  3d  Ark.  577;  White  v. 
State,  (Ark.  1889)  11  S.  W.  Rep  765;  Hill  v. 
Logan  County,  57  Ark.  400;  Mesler  v.  Mc- 
Clure,  30  Ark.  597;  Richie  v.  Frazer,  50  Ark. 
393- 

Express  Contract  for  Payment  in  Money.  — 
Helena  v.  Turner,  36  Ark.  577. 

4.  McKibben  v.  State,  31  Ark.  46;  Russell 
v.  Rowland,  47  Ark.  203;  Lusk  v.  Perkins,  48 
Ark.  238. 

5.  State  v.  Rives,  12  Ark.  721. 

6.  Egger  v.  Payne,  151  Mo.  663. 

7.  State  v.  Lewis,  6  Ohio  Dec.  221,  4  Ohio 
N.  P.  176. 

8.  Crawford  County  v.  Wilson,  7  Ark.  214. 

9.  Sweet  v.  Carver  County,  16  Minn.  106. 


10.  Webster  v.  Douglas  County,  102  Wis.  181, 
72  Am.  St.  Rep.  870.  See  also  Frankl  v. 
Bailey,  31  Oregon  285. 

11.  Long  v.  Boone  County,  36  Iowa  60. 

12.  Webster-'.  Douglas  County,  102  Wis.  181, 
72  Am.  St.  Rep.  870. 

13.  Reissue  of  Warrants  After  Payment.  —  Dis- 
trict of  Columbia  v.  Cornell,  130  U.  S.  655; 
Nashville  v.  Ray,  19  Wall.  (U.  S.)  468;  Allen 
v.  McCreary,  101  Ala.  514:  Cope  v.  Collins,  37 
Ark.  649;  Mitchell  v.  Albion,  81  Me.  482; 
Chemung  Canal  Bank  v.  Chemung  County,  5 
Den.  (N.  Y.)  517;  Lane  v.  Hunt  County,  13 
Tex.  Civ.  App.  315;  Bardsley  v.  Sternberg, 
17  Wash.  243.  See  also  Central  School  Supply 
House  t.  South  Middleton  Tp.,  9  Pa.  Super. 
Ct.  110. 

What  Constitutes  Payment.  —  Bardsley  v. 
Sternberg,  18  Wash.  612;  Willey  v.  Greenfield, 
30  Me.  452. 

14.  Chemung  Canal  Bank  v.  Chemung 
Countv.  5  Den.  (N.  Y.)  517. 

15.  Enjoining  Payment  of  Illegal  Warrants.  — 

Andrews  -\  Fratt,  44  Cat.  309;  Webster  ?■ 
Douglas  Countv,  102  Wis.  181,  72  Am.  St.  Rep. 
870.  See  also  Ackerman  v.  Thummel.  40  Neb. 
95;  Dorothy  v.  Pierce,  27  Oregon  373;  Savage 
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e.  Duty  of  Officer  to  Pay  Warrants  and  Liabilities  Arising  Out 
OF  Nonpayment.  —  The  duty  of  the  officer  to  whom  the  warrant  is  directed 
to  pay  the  same  upon  presentation  at  maturity  is  purely  ministerial,  and  on 
his  refusal  to  pay  the  same  payment  may  be  compelled  by  a  writ  of  man- 
damus.'  In  such  proceedings,  however,  the  warrant  is  not  conclusive  of  the 
right  of  the  payee  to  payment,  and  the  officer  may  show  in  defense  that  it  was 
drawn  for  a  claim  not  chargeable  against  the  corporation.2 

Personal  Liability  of  Officer.  —  In  some  jurisdictions  officers  unjustifiably  refusing 
to  pay  warrants  directed  to  them  have  been  subjected  to  personal  liability  to 
the  warrant  holder.3  If  the  officer  has  no  notice  of  facts  which  render  a  war- 
rant directed  to  him  invalid  he  is  fully  protected  in  case  he  pays  the  same,  as 
regards  liability  over  to  the  corporation.4  If,  however,  the  warrant  is  illegal 
on  its  face  the  officer,  in  case  he  pays  it,  is  not  entitled  to  credit  therefor  in 
accounting  with  the  corporation.5 

Ordering  Nonpayment  of  Warrant.  —  The  action  of  the  fiscal  agent  of  a  municipal 
corporation  in  ordering  a  warrant  to  be  drawn  against  the  treasury  is  not  a 
judicial  decision  upon  the  validity  of  the  claim  for  which  the  warrant  is  drawn, 
and  the  nonpayment  of  the  warrant  may  be  subsequently  ordered,  and  such 
order  is  a  defense  to  mandamus  proceedings  against  the  treasurer  to  compel 
payment.6 

/.  Fund  from  Which  Warrant  Payable  —  claim  on  Particular  Fund  — 
Warrant  on  General  Fund.  —  Where  a  claim  against  a  municipal  corporation  is  by 
law  payable  only  out  of  a  particular  or  special  fund,  the  warrant  should  be 
drawn  on  that  fund,  and  if  drawn  upon  the  general  fund  it  does  not  create  a 
general  liability  against  the  municipality.7 

General  Claim  —  Warrant  on  Special  Fund.  —  On  the  Other  hand,  it  has  been  held 
in  Ioiva  that  if  the  claim  is  a  general  and  unconditional  claim  against  the 
municipality,  the  fact  that  the  warrant  is  drawn  in  form  payable  from  a 
particular  fund  will  not  deprive  the  creditor  of  the  right  to  enforce  it  as  a  gen- 
eral liability,  by  restricting  his  rjght  to  resort  to  the  particular  fund  only;  8 
but  in  California  it  has  been  held  that  the  creditor  by  accepting  the  warrant 
drawn  on  the  particular  fund  impliedly  agrees  to  rely  solely  on  such  fund  for 
payment  of  the  warrant,  and  though  he  might  maintain  an  action  on  the 
original  indebtedness,  still  if  he  attempts  to  enforce  the  warrant  he  will  be 
restricted  to  payment  from  the  fund  upon  which  it  was  drawn.* 

Where  a  Warrant  Is  Drawn  Against  a  Particular  Fund  for  a  Claim  Payable  Solely  Out  of  Such 
Fund,  the  creditor  is  restricted  in  the  enforcement  of  the  warrant  to  such  fund 
and  cannot  enforce  the  warrant  as  a  general  liability  of  the  municipality.10 


v.  Sternberg,  19  Wash.  679,  67  Am.  St.  Rep. 
751.    And  see  the  title  Public  Officers. 

Adequate  Remedy  of  Law.  —  See  Picolte  v. 
Watt,  2  Idaho  1154. 

1.  See  the  title  Mandamus,  vol.  19,  p.  709. 

2.  Keller  v.  Hyde,  20  Cal.  593;  Perry  v. 
Ames,  26  Cal.  372;  Simmons  v.  Davis,  18  R. 
I.  46.  See  also  Walker  v.  Barnard,  8  Tex.  Civ. 
App.  14. 

3.  Personal  Liability  of  Officer  for  Nonpayment 
of  Warrant.  —  Marks  v.  Purdue  University,  56 
Ind.  288;  Marshall  u.  Platte  County,  12  Mo. 
88;  State  v.  McAlpin,  4  Ired.  L.  (26  N.  Car.) 
140;  Bayless  v.  Driskell,  5  Lea  (Tenn.)  265. 

4.  Accounting  with  Corporation.  —  Los  Angeles 
County  v.  Lankershim,  100  Cal.  525;  Wolf  v. 
Oiler,  16  Pa.  Co.  Ct.  235;  East  St.  Louis  v. 
Flannigen,  6g  111.  App.  167. 

5.  Merkel  v.  Berks  County,  81*  Pa.  St.  505. 

6.  Van  Akin  v.  Dunn,  117  Mich.  421;  State 
v.  Cook,  43  Neb.  318;  Frankl  v.  Bailey,  31 
Oregon  285;  Donaldson  v.  Walker,  101  Tenn. 


236.  See  also  People  v.  Klokke,  92  111.  134. 
Compare  State  v.  Callaway  County,  43  Mo. 
228. 

7.  Tippecanoe  County  v.  Cox,  6  Ind.  403. 

8.  Clark  v.  Des  Moines,  ig  Iowa  199,  S7  Am. 
Dec.  423. 

9.  Argenli  v.  San  Francisco,  16  Cal.  255. 
10.  United  States.  —  Peake  v.  New  Orleans, 

38  Fed.  Rep.  779. 

California.  —  Rose  v.  Estudillo,  39  Cal.  270. 

Colorado.  —  Travelers'  Ins.  Co.  v.  Denver, 
11  Colo.  434. 

Georgia.  —  Mitchell  v.  Speer,  39  Ga.  56. 

Illinois.  —  Marysville  v.  Schoonover,  7S  111. 
App.  189. 

Indiana. —  Union  County  ?■.  Mason,  9  Ind.  97. 
Iowa.  - —  Brown  v.  Johnson  County,  1  Greene 
(Iowa)  486. 

louisiana.  —  Labatt  v.  New  Orleans,  38  La. 
Ann.  283;  Abascal  v.  New  Orleans,  4S  La. 
Ann.  565;  Creole  Steam  Fire  Engine  Co.  No.  9 
v.  New  Orleans,  39  La.  Ann.  981. 
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Nor  does  the  municipality,  by  drawing  a  warrant  against  a  particular  fund, 
impliedly  warrant  the  existence  of  such  a  fund,  so  as  to  impose  any  additional 
obligation  upon  it.1 

Misappropriation  of  Fund.  —  If  the  municipality  misappropriates  the  particular 
fund  against  which  warrants  are  drawn,  in  payment  of  its  general  indebted- 
ness, the  holders  of  such  warrants  may  enforce  them  as  a  general  liability  of 
the  municipality,  to  the  extent  of  such  misappropriation.2 

Failure  to  Provide  Fund.  —  And  the  same  is  true  where  the  municipality 
neglects  its  duty  in  regard  to  the  creation  and  collection  of  the  particular 
fund.3 

If  the  Municipality  Pays  Warrants  Drawn  on  a  Particular  Fund,  Out  of  Its  General  Fund,  it 
will  be  entitled,  in  accounting  for  such  particular  fund,  to  a  credit  for  the 
amount  so  paid  out.4 

g.  Order  in  Which  Warrants  Payable.  —  In  the  absence  of  a  statute 
expressly  providing  in  what  order  warrants  shall  be  paid,  the  officer  whose 
duty  it  is  to  pay  them  has  not  absolute  discretion  with  regard  to  the  order  of 
payment,5  but  they  should  be  paid  in  the  order  either  of  their  date  or  of  their 
time  of  presentation  for  payment.6 

Statutory  Provisions.  —  The  statutes  in  a  number  of  jurisdictions  require  the 
municipal  officer  whose  duty  it  is  to  pay  warrants  to  keep  a  record  of  those 
presented  to  him  for  payment,  and  provide  that  warrants  so  presented  shall  be 
paid  out  of  the  fund  upon  which  they  are  drawn  in  the  order  of  their  pres- 
entation.7 Other  statutes  require  that  warrants  shall  be  paid  according  to 
date,  those  first  issued  being  first  paid.8  In  some  instances  municipalities 
have  provided  by  ordinances  the  order  for  payment  of  warrants,9  but  where 


Michigan.  —  Cathcart  v.  Merritt  Tp.,  38 
Mich.  243. 

Missouri.  —  Pettis  County  v.  Kingsbury,  17 
Mo.  479;  Kingsberry  v.  Petlis  County,  48  Mo. 
207;  Campbell  v.  Polk  County,  49  Mo.  214; 
Campbell  v.  Polk  County  Ct.,  76  Mo.  57; 
Moody  v.  Cass  County,  85  Mo.  477;  State  v. 
Trammel,  (Mo.  1889)  11  S.  W.  Rep.  747.  Com- 
pare International  Bank  v.  Franklin  County, 
65  Mo.  105,  27  Am.  Rep.  261. 

Nebraska.  —  Hall  v.  State,  54  Neb.  280. 

North  Dakota.  —  Redmon  v.  Chacey,  7  N. 
Dak.  231. 

Ohio. — State  v.  Boyden,  10  Ohio  Cir.  Dec. 
137,  18  Ohio  Cir.  Ct.  282. 

Oklahoma.  —  Diggs  v.  Lobsitz,  4  Okla.  232. 

Washington.  —  Wilson  v.  Aberdeen,  19 
Wash.  89.  See  also  Montague  v.  Horton.  12 
Wis.  599;  State  v.  Seaman,  23  Ohio  St.  389. 

1.  Peake  v.  New  Orleans,  38  Fed.  Rep.  779. 

2.  Hockaday  v.  Chaffee  County,  1  Colo. 
App.  362;  Valleau  v.  Newton  County,  72  Mo. 
5g3,  81  Mo.  591;  Potter  -■.  New  Whatcom,  20 
Wash.  589,  72  Am.  St.  Rep.  135.  See  also 
Wilder  v.  New  Orleans,  (C.  C.  A.)  87  Fed. 
Rep.  843. 

Embezzlement  of  Special  Fund  by  Officer.  — 
Where  the  municipal  officer  having  charge  of 
the  special  fund  against  which  warrants  are 
drawn  embezzles  Ihe  fund,  the  municipality  is 
liable  to  the  warrant  holder  out  of  its  general 
fund.  Potter  v.  New  Whatcom,  20  Wash.  589, 
72  Am.  St.  Rep.  135. 

3.  Warner  v.  New  Orleans,  167  U.  S.  467, 
affirming  (C.  C.  A.)  87  Fed.  Rep.  829;  Jones  v. 
Portland,  35  Oregon  512.  See  also  Warner  v. 
New  Orleans,  (C.  C.  A.)  81  Fed.  Rep.  645; 
New  Orleans  v.  Warner,  175  U.  S.  120;  Mills 
County  Nat.  Bank  v.  Mills  County,  67  Iowa 
697. 
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4.  Peake  v.  New  Orleans,  38  Fed.  Rep.  779. 

5.  Northampton  First  Nat.  Bank  v.  Arthur, 
10  Colo.  App.  283;  La  France  Fire  Engine  Co. 
v.  Davis,  9  Wash.  600.  See  Marshall  v.  Platte 
County,  12  Mo.  88. 

6.  La  France  Fire  Engine  Co.  v.  Davis,  9 
Wash.  600;  Bardsley  v.  Sternberg,  18  Wash. 
6r2. 

7.  United  States.  —  Shelley  v.  St.  Charles 
County  Ct.,  21  Fed.  Rep.  699;  U.  S.  v.  King,  74 
fed.  Rep.  493;  U.  S.  v.  Macon  County  Ct.,  75 
Fed.  Rep.  259. 

California.  —  Taylor  v.  Brooks,  5  Cal.  332; 
Laforge  v.  Magee,  6  Cal.  285;  McDonald  v. 
Bird,  18  Cal.  195;  Shaw  v.  Statler,  74  Cal.  258. 

Colorado. —  People  v.  Austin,  11  Colo.  134; 
Northampton  First  Nat.  Bank  v.  Arthur,  10 
Colo.  App.  283. 

Iowa.  —  Phillips  v.  Reed,  109  Iowa  188. 

Kansas.  —  Monroe  v.  Crawford,  9  Kan.  App. 
749;  Thorpe  v.  Cochran,  7  Kan.  App.  726. 

Missouri.  —  Morrow  v.  Surber,  97  Mo.  155; 
Andrew  County  v.  Schell,  135  Mo.  31;  Wright 
v.  Hortsman,  149  Mo.  290;  State  v.  Trammel, 
(Mo.  1889)  11  S.  W.  Rep.  747. 

Nevada.  —  Esser  v.  Spaulding,  17  Nev.  289. 

New  Afcxico.  —  Raton  Waterworks  Co.  v. 
Raton,  9  N.  Mex.  70. 

South  Dakota.  —  State  v.  Campbell,  7  S.  Dak. 
568;  Shannon  v.  Huron,  9  S.  Dak.  356;  Free- 
man v.  Huron,  10  S.  Dak.  368. 

Virginia.  —  Anable  v.  Com.,  24  Gratl.  (Va.) 
563. 

Effect  of  Failure  of  Officer  to  Keep  Proper  Record 
of  Warrants  Presented.  —  Freeman  v.  Huron, 
10  S.  Dak.  368. 

8.  Mitchell  v.  Speer,  39  Ga.  56;  Munson  v. 
Mudgett,  15  Wash.  321. 

9.  Northampton  First  Nat.  Bank  v.  Arthur, 
10  Colo.  App.  283;  O'Donnell  v.  Philadelphia, 
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a  general  statute  regulates  the  order  in  which  warrants  shall  be  paid,  a  muni- 
cipality cannot  by  ordinance  change  the  provisions  of  such  statute.1  Where 
a  number  of  warrants  are  presented  and  registered  at  the  same  time,  it  is  not 
necessary  that  all  payments  upon  such  warrants  should  be  suspended  until 
there  are  sufficient  funds  to  pay  them  all,  but  whenever  any  reasonable 
amount  of  funds  has  accumulated  it  should  be  distributed  pro  rata  among 
the  warrant  holders.3  A  statutory  provision  regulating  the  order  in  which 
warrants  are  to  be'  paid  constitutes  a  contract  of  precedence  with  the  war- 
rant holders,  and  the  order  of  payment  as  regards  outstanding  warrants 
cannot  be  impaired.3  The  fact  that  a  judgment  has  been  recovered  upon  a 
warrant  does  not  deprive  the  creditor  of  the  right  to  demand  payment  of  the 
amounts  due  thereon  in  the  order  in  which  the  warrant  was  entitled  to  pay- 
ment.4 Nor  does  the  holder  of  a  warrant,  by  recovering  a  judgment  thereon, 
gain  a  preference  over  other  warrants  which  were  entitled  to  priority  in  order 
of  payment.5  Where  a  warrant  is  paid  by  mistake  out  of  its  order,  there 
being  other  outstanding  warrants  entitled  to  priority,  the  officer  may  recover 
the  amount  paid.6 

9.  Funding  Warrants.  —  Municipal  corporations  have  no  implied  power  to 
issue  funding  bonds  to  take  up  outstanding  warrants.7  but  if  a  warrant  holder 
surrenders  his  warrant  for  a  funding  bond  which  proves  to  be  invalid,  he  may 
still  sue  on  the  warrant.8  The  power  to  issue  bonds  to  fund  warrants  is,  how- 
ever, often  conferred  by  statute,9  and  sometimes  the  statutes  give  the  warrant 
holder  the  absolute  right  to  demand  a  funding  bond  for  his  warrant.10  The 
holder  of  a  warrant  is  not  compelled  to  accept  a  funding  bond  for  his  warrant, 
under  a  statute  authorizing  the  corporation  to  issue  such  bonds.11  An  act 
authorizing  a  county  to  fund  "  all  "  its  outstanding  warrants  has  been  to  vali- 
date warrants  issued  by  the  county  without  authority.12 

10.  Calling  In  Warrants  for  Examination,  Cancellation,  and  Re-issue.  —  Munici- 
pal corporations  have  in  the  absence  of  statute  no  power  to  order  the  presenta- 
tion of  outstanding  warrants  for  re-examination  under  penaltyof  the  repudiation 
of  the  same,  and  the  publication  of  such  an  order  is  no  defense  against  pro- 
ceedings to  compel  the  payment  of  warrants  not  presented  in  pursuance  of 
such  an  order.13 

In  Arkansas  the  statutes  authorize  the  county  court  to  require  by  publication 
of  notice  the  presentation  of  outstanding  warrants.  There  can  be  no  doubt 
of  the  legislative  authority  to  do  this,  with  regard  to  warrants  issued  after  the 
act,  and,  as  a  means  of  enforcing  the  power  thus  conferred,  to  declare  that 
warrants  not  presented  after  due  notice  shall  no  longer  exist  as  debts  against 
the  county.11 

2  Brews.  (Pa.)  481;  Cloud  v.  Lawrence,  12 
Wash.  163;  Eidemiller  v.  Tacoma,  14  Wash. 

376. 

1.  Raton  Waterworks  Co.  v.  Raton,  9  N. 
Mex.  70. 

2.  U.  S.  v.  Macon  County  Ct.,  75  Fed.  Rep. 
259.    Compare  State  v.  Grant,  31  Oregon  370. 

3.  Phillips  v.  Reed,  109  Iowa  1S8.  See  also 
Taylor  v.  Brooks,  5  Cal.  332;  People  v.  Austin, 
11  Colo.  134;  People  v.  Hall,  8  Colo.  485; 
Western  Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa. 
St.  175,  72  Am.  Dec.  730.  Compare  Esser  v. 
Spaulding,  17  Nev.  289.  And  see  the  title 
Impairment  of  Obligation  of  Contracts,  vol. 
15,  p.  1030. 

4.  Monroe  v.  Crawford,  9  Kan.  App.  749; 
Garden  City  First  Nat.  Bank  v.  Morton  County, 
7  Kan.  App.  739^ 

5.  Wright  v.  Hortsman,  149  Mo.  290. 

6.  Morrow  v.  Surber,  97  Mo.  155. 

7.  Whitvvell   v.  Pulaski  County,  2  Dill.  (U. 
S.)  249.    See  infra,  this  title,  Bonds. 
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8.  O'Connor  v.  East  Baton  Rouge,  31  La. 
Ann.  221;  Plattsmouth  w.  Fitzgerald,  10  Neb. 
401. 

9.  Society  for  Sav.  v.  Pratt  Countv,  S2  Fed. 
Rep.  573;  Seymour  v.  Jefferson  County,  28 
Ark.  254. 

10.  Charles  v.  Board  of  Liquidation,  41  La. 
Ann.  240.  See  also  State  v.  Funding  Board, 
39  La.  Ann.  395. 

11.  Hunsaker  v.  Borden,  5  Cal.  2SS,  63  Am. 
Dec.  130;  Soher  r.  Calaveras  County.  39  Cal. 
134;  People  v.  Morse,  43  Cal.  534;  Thomas  p. 
Smith,  1  Mont.  21. 

12.  Erskine  ».  Nelson  County,  4  N.  Dak.  66. 

13.  Ray  v.  Wilson,  29  Fla.3  42.  See  also 
Leach  v.  Wilson  County,  68  Tex.  353. 

14.  Ouachita  County  v.  Wolcott,  103  U.  S.  559; 
Parsel  v.  Barnes,  25  Ark.  261;  Allen  v. 
Bankston,  33  Ark.  740. 

Warrant  Held  by  Citizen  of  Another  State  m  ust 
be  presented.  Ouachita  County  v.  Wolcotl, 
103  U.  S.  559. 
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In  Mississippi  a  statute  requiring  the  presentation  of  outstanding  warrants 
against  a  certain  county  for  registration  within  a  specified  time  after  the 
passage  of  the  act,  under  penalty  of  being  barred,  has  been  held  constitutional.1 

11.  Interest  on  Warrants —  General  Liability  for  interest.  —  It  would  seem  indis- 
putable that  municipal  warrants  or  orders  do  not  bear  interest  before  they 
have  become  payable  and  have  been  presented  for  payment.2  And  in  the 
absence  of  an  express  agreement  or  statutory  provision  a  municipal  corpora- 
lion  has  been  held  not  to  be  liable  for  interest  on  its  warrants,  though  pre- 
sented and  not  paid  for  want  of  funds.3  In  other  jurisdictions  it  has  been 
held  that  after  a  warrant  has  become  due  and  has  been  presented  for  payment 
and  payment  refused  for  want  of  funds,  it  would  then  bear  interest.4  If  a 
warrant  is  drawn  on  a  particular  fund  to  be  created  it  does  not  become  paya- 
ble until  such  fund  is  created,  and  therefore  could  not  draw  interest  until 
such  time.5 

statutory  Provisions. — The  statutes  in  some  jurisdictions  provide  expressly 
that  warrants  shall  bear  interest  at  a  specified  rate  after  their  presentation 
and  nonpayment  for  want  of  funds,  the  date  of  presentation  to  be  indorsed  on 
the  warrant.6  The  liability  of  the  municipality  in  such  cases  is  conditioned 
upon  the  presentation  of  the  warrant  or  its  equivalent,7  but  the  fact  that  the 


The  Statute  Becomes  a  Part  of  the  Contract  evi- 
denced by  the  warrant.  Desha  County  v. 
Newman,  33  Ark.  793;  Cope  v.  Collins,  37 
Ark.  649. 

Statute  Operates   Prospectively   Only.  —  Mc- 

Cracken  v.  Moody,  33  Ark.  81;  Fry  v. 
Reynolds,  33  Ark.  450. 

Warrants  Not  Barred  unless  Statute  Complied 
With.  —  Cissell  v.  Pulaski  County,  10  Fed. 
Rep.  891;  Gibney  v.  Crawford,  51  Ark.  34; 
Lusk  v.  Perkins,  48  Ark.  238;  Allen  v.  Banks- 
ton,  33  Ark.  740;  Howell  v.  Hogins,  37  Ark. 
no;  Crudup  v.  Richardson,  61  Ark.  25g; 
Thompson  v.  Scanlan,  (Ark.  1891)  16  S.  W. 
Rep.  197. 

Sufficiency  of  Affidavit  of  Publication  in  News- 
paper, —  Cissell  v.  Pulaski  County,  10  Fed.  Rep. 
891;  Gibney  v.  Crawford,  51  Ark.  34;  Miller 
County  v.  Gazola,  65  Ark.  353. 

Recital  in  Record  of  Judgment  as  Notice  of  Pub- 
lication of  Notice. —  Newton  v.  Askew,  53  Ark. 
476. 

Actual  Notice  of  Order  Immaterial.  —  Allen  v. 
Bankston,  33  Ark.  740. 

Statutory  Time  for  Presentation  May  Not  Be 
Shortened  by  Order  Calling  In  Warrants.  —  Fry 
v.  Reynolds,  33  Ark.  450. 

Order  for  Presentation  Need  Not  Recite  Penalty 
Declared  by  the  Statute.  —  Cope  v.  Collins,  37 
Ark.  649. 

Fixing  Sunday  as  Day  for  Presentation  Imma- 
terial.—  Crudup  v.  Richardson,  61  Ark,  259. 

Prior  Allowance  of  Claim  Not  Conclusive.  — 
Desha  County  v.  Newman,  33  Ark.  788. 

Cancellation  of  Interest-bearing  Warrant.  — 
Chicot  County  v.  Campbell,  23  Ark.  699. 

Reissuance  —  Holder  Indebted  to  Municipality 
on  Other  Transactions.  —  Pride  v.  State,  52  Ark. 
502. 

Statute  of  Limitations.  —  Hill  v.  Logan 
County,  57  Ark.  400. 

1.  Watson  v.  Doherty,  56  Miss.  628.  See 
also  Honea  v.  Monroe  County,  63  Miss  171. 

Excuse  for  Failure  to  Present  School  Certificates 
under  Act  Miss.  March  15,  1884  —  Certificate  Mis- 
laid. —  Douglas  v.  Downing,  (Miss.  1S91)  9  So. 
Rep.  297. 


2.  Interrest  on  Warrants.  —  Warren  County 
v.  Klein,  51  Miss.  807;  Skinner  7'.  Platte 
County,  22  Mo.  437;  Camp  v.  Knox  County,  3 
Lea  (Tenn.)  199;  Davidson  County  v.  Ol will,  4 
Lea  (Tenn.)  28;  Garner  v.  Stale.  5  Lea  (Tenn.) 
213;  Bayless  v.  Driskell,  5  Lea  (Tenn.)  268; 
Gallatin  Bank  v.  Baber,  6  Lea  (Tenn.)  275. 
See  also  Creole  Steam  Fire  Engine  Co.  No.  9 
v.  New  Orleans,  39  La.  Ann.  981. 

3.  Madison  County  v.  Bartlett,  2  111.  67. 
See  also  Chicago  v.  English,  80  111.  App.  163; 
Warren  County  -■.  Klein,  51  Miss.  S07  (riling 
Taylor  v.  Board  of  Police,  Opinion  Book  "  K  " 
p.  61);  Com.  v.  Philadelphia  County,  4  S.  &  R. 
(Pa.)  125;  Ashe  v.  Harris  County,  55  Tex.  49. 

In  Wisconsin  the  statute  expressly  provides 
that  no  interest  shall  ever  be  paid  by  any 
county  on  any  county  orders,  and,  therefore, 
interest  cannot  be  allowed  on  a  county  order 
from  the  date  of  demand  and  refusal  of 
pavment.  Alexander  v.  Oneida  County,  76 
Wis.  56. 

4.  Brown  v.  Johnson  County,  1  Greene 
(Iowa)  486;  Yellowly  v.  Pitt  County,  73  N. 
Car.  164.  See  also  Seymour  v.  Spokane,  6 
Wash.  362;  Creole  Steam  Fire  Engine  Co.  No. 

9  v.  New  Orleans,  39  La.  Ann.  981;  Gibson 
County  v.  Rains,  11  Lea  (Tenn.)  22;  Langdon 
v.  Castleton,  30  Vt.  285.  Compare  Camp  v. 
Knox  County,  3  Lea  (Tenn.)  199. 

5.  Brown  v.  Johnson  County,  I  Greene 
(Iowa)  486. 

6.  Statutory  Provisions  for  Interest.  —  Jacks  v. 
Turner,  36  Ark.  89;  Marks  v.  Purdue  Uni- 
versity, 37  Ind.  155;  Rooney  v.  Dubuque 
County,  44  Iowa  128;  Skinner  v.  Plane  County, 
22  Mo.  437;  Higgins  ^.  Edwards,  2  Mont.  585; 
Territory  v.  Gilbert,  I  Mont.  371;  Seton  v. 
Hoyt.  34  Oregon  266;  Shipley  v.  Hacheney,  34 
Oregon  303;  Monteith  v.  Parker,  36  Oregon 
170,  78  Am.  St.  Rep.  768;  Freeman  v.  Huron, 

10  S.  Dak.  368.  See  also  Leavenwoith  County 
v.  Keller,  (>  Kan.  510;  Williams  v.  Shoudy,  12 
Wash.  362. 

7.  Equivalent  of  Presentation.  —  The  com- 
mencement of  suit  upon  a  warrant  has  been 
held  the  equivalent  of  the  statutory  require- 
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officer  to  whom  the  warrant  is  presented  refuses  to  indorse  thereon  the  date 
of  presentation  would  not  deprive  the  holder  of  the  right  to  interest.1 

Constitutional  Kestrictions.  —  In  Arkansas  it  has  been  held  that  the  constitutional 
prohibition  against  counties  issuing  any  interest-bearing  evidence  of  indebted- 
ness prohibited  the  allowance  by  statute  of  interest  upon  warrants  after  their 
presentation  and  nonpayment  for  want  of  funds.2 

Suspending  interest.  —  Where  a  warrant  has  begun  to  draw  interest  under  a 
statute  providing  for  the  payment  of  interest  after  its  presentation  and  non- 
payment for  want  of  funds,  nothing  short  of  an  actual  tender  by  the  munici- 
pality will  suspend  the  running  of  interest;  the  mere  publication  of  a  notice 
of  its  readiness  to  pay  is  not  sufficient.3  In  some  jurisdictions  the  statutes 
allowing  interest  on  warrants  after  presentation  further  provide  that  after  funds 
for  their  payment  have  been  received,  they  shall  be  set  apart  for  the  payment 
of  the  warrants,  and  interest  thereon  shall  then  stop.4  In  other  jurisdictions 
statutes  provide  for  the  suspension  of  interest  by  giving  notice  of  the 
municipality's  readiness  to  pay.5 

Agreement  to  Pay  Interest.  —  In  Illinois  it  has  been  held  that  in  the  absence 
of  statutory  authority  a  municipal  corporation  cannot  provide  in  the  warrant 
for  the  payment  of  interest  thereon  until  paid.6  The  contrary,  however, 
seems  to  be  the  better  doctrine,  especially  as  regards  municipal  corporations 
proper.7 

12.  Transfer  of  Warrants  —  a.  Negotiability  of  Warrants.  —  The  rule 
is  now  well  settled  that  warrants  or  orders,  though  in  form  negotiable,  being 
drawn  payable  to  the  payee,  his  order,  or  to  bearer,  do  not  possess  the  inci- 
dents and  qualities  of  paper  negotiable  by  the  law  merchant,  so  as  to  preclude 
inquiry,  where  held  by  a  bona  fide  purchaser,  into  their  legality,  and  thus 
shut  off  defenses  available  between  the  original  parties,  but  such  a  purchaser 
stands  merely  in  the  shoes  of  the  original  payee.8 


mem  for  presentation  so  as  to  entitle  the  holder 
to  interest  from  such  lime.  New  Orleans  v. 
Warner,  175  U.  S.  120,  modifying  81  Fed.  Rerp. 
645. 

1.  New  Orleans  v.  Warner,  175  U.  S.  120; 
Territory  v.  Gilbert,  I  Mont.  371. 

2.  Jacks  v.  Turner,  36  Ark.  89. 

3.  Rooney  v.  Dubuque  County,  44  Iowa  128. 
See  also  Read  v.  Buffalo,  74  N.  Y.  463. 

4.  Skinner  v.  Platte  County,  22  Mo.  437. 

5.  The  New  York  statute  of  1872,  authoriz- 
ing the  treasurer  to  stop  interest  by  giving 
notice  in  the  official  paper  of  readiness  to  pay 
warrants,  does  not  apply  to  warrants  issued 
prior  to  the  passage  of  the  act.  Read  v. 
Buffalo,  74  N.  Y.  463. 

6.  Hall  v.  Jackson  County,  95  111.  352.  See 
also  Hardin  County  v.  McFarlan,  82  111.  138. 

7.  Read  v.  Buffalo,  74  N.  Y.  463;  Seton  v. 
Hoyt,  34  Oregon  266;  Shipley  v.  Hacheney,  34 
Oregon  303;  Scranton  v.  Hyde  Park  Gas  Co., 
102  Pa.  St.  382;  Davidson  County  v,  Olwill,  4 
Lea  (Tenn.)  28. 

Interest  on  a  warrant  is  recoverable,  where 
a  municipal  ordinance  has  provided  for  inter- 
est. And  a  repeal  of  the  ordinance  cannot 
relieve  the  city  from  liability.  Scranton  v. 
Hyde  Park  Gas  Co.,  102  Pa.  St.  382. 

8.  Warrants  Not  Negotiable  —  United  States. 
■ — Claiborne  County  t.  Brooks,  111  U.  S.  400; 
Ouachita  County  v.  Wolcott,  103  U.  S.  559; 
Wall  v.  Monroe  County ,'103  U.  S.  74;  Bayerque 
v.  San  Francisco,  McAll.  (U.  S.)  175;  School 
Dist.  Tp.  v.  Lombard,  2  Dill.  (U.  S.)  493;  Shirk 
v.  Pulaski  County,  4  Dill.  (U.  S.)  209,  21  Fed. 
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Cas.  No.  12,794;  U.  S.  v.  Miller  County,  4 
Dill.  (U.  S.)  233;  Green  v.  Dyersburg,  2  Flipp. 
(U.  S.)  477;  Chisholm  v.  Montgomery,  2 
Woods  (U.  S.)  584;  Carroll  County  v.  U.  S.,  18 
Wall.  (U.  S.)  71;  Nashville  v.  Ray,  19  Wall. 
(U.  S.)  478;  Hopper  v.  Covington,  8  Fed.  Rep. 
777,  10  Biss.  (U.  S.)  488,  12  Rep.  643;  Jerome 
v.  Rio  Grande  County,  18  Fed.  Rep.  873; 
Thompson  v.  Searcy  County,  57  Fed.  Rep. 
1030,  12  U.  S.  App.  618,  affirmed  66  Fed.  Rep. 
92,  27  U.  S.  App.  715;  Watson  v.  Huron,  (C. 
C.  A.)  97  Fed.  Rep.  449;  Kinsey  v.  Little  River 
County.  4  Cent.  L.  J.  247,  14  Fed.  Cas.  No. 
7,829;  School  Dist.  Tp.  v.  Lombard,  2  Dill. 
(U.  S.)  493,  21  Fed.  Cas.  No.  12,478. 

Alabama.  —  Allen  v.  McCreary,  101  Ala.  514. 

Arkansas.  —  Lindsey  v.  Rottaken,  32  Ark. 
619.  Compare  Crawford  County  v.  Wilson,  7 
Ark.  214;  Hancock  v.  Chicot  County,  32  Ark. 
575- 

Califorma.  —  People  v.  El  Dorado  County, 
11  Cal.  170;  Dana  v.  San  Francisco,  19  Cal. 
486;  People  v.  Gray,  23  Cal.  125;  Shakespear 
v.  Smith,  77  Cal.  638,  11  Am.  St.  Rep.  327; 
Santa  Cruz  County  Bank  v.  Bartlett,  78  Cal. 
301.  Compare  El  Dorado  County  v.  Elstner, 
18  Cal.  144. 

Colorado.  —  People  v.  Hall,  8  Colo.  485; 
Travelers  Ins.  Co.  v.  Denver,  11  Colo.  435; 
Raymond  v.  People,  2  Colo.  App.  329;  People 
v.  Rio  Grande  County,  n  Colo.  App.  124. 

Connecticut.  —  Goodwin  v.  East  Hartford,  70 
Conn.  18. 

District  of  Columbia.  —  Tally  c.  Freedman's 
Trust  Co.,  1  MacArthur  (D.  C.)  522. 
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b.  Transfer  or  Assignment  —  General  Rule.  —  Warrants  or  orders  have 
been  held,  where  negotiable  in  form,  transferable  by  the  payee  so  as  to  enable 
a  transferee  to  sue  thereon  in  his  own  name,1  and  the  holder  may  sue  thereon 
in  the  federal  courts  though  the  original  payee  could  not  have  done  so.3 

Minority  Rule.  —  In  a  number  of  jurisdictions,  however,  the  courts  have 
refused  to  recognize  warrants  as  transferable  in  any  manner  so  as  to  be  made 
the  foundation  of  an  action  at  the  suit  of  a  transferee,3  though  it  would  seem 
that  in  the  latter  jurisdictions  the  warrant,  together  with  the  indebtedness 
for  which  it  was  issued,  could  be  assigned  as  an  ordinary  chose  in  action  so 


Illinois. — School  Dist.  No.  3  v.  Fogleman, 
76  III.  189;  Newell  v.  School  Directors,  68  111. 
514;  People  v.  Johnson,  100  111.  537,  39  Am. 
Rep.  63,  affirming  judgment  8  111.  App.  395; 
Hall  v.  Jackson  County,  5  III.  App.  609;  Cook 
County  v.  Lowe,  23  111.  App.  649. 

Indiana. — Congressional  Tp.  No.  11  v.  Weir, 
9  Intl.  224;  State  <\  Benson,  70  Ind.  481;  Ham- 
mond v.  Evans,  23  Ind.  App.  501;  Kittenger  v. 
Monroe  School  Tp.,  3  Ind.  App.  411;  Davis  v. 
Steuben  School  Tp.,  ig  Ind.  App.  694. 

Iowa.  —  Clark  v.  Des  Moines,  19  Iowa  199, 
87  Am.  Dec.  423;  Clark  v.  Polk  County,  19 
Iowa  248;  Shepherd  v.  District  Tp.,  22  Iowa 
595;  National  State  Bank  v.  Independent  Dist., 
39  Iowa  490. 

lottisiana.  —  Stale  v.  Dubuclet,  23  La.  Ann. 
267;  Newgass  v.  New  Orleans,  42  La.  Ann. 
163,  21  Am.  St.  Rep.  368. 

Maine.  — Sturtevant  v.  Liberty,  46  Me.  457; 
Emery  v.  Mariaville,  56  Me.  315. 

Massachusetts.  — Smith  v.  Cheshire,  13  Gray 
(Mass.)  318. 

Michigan.  —  Lansing  Second  Nat.  Bank  v. 
Lansing,  1  Mich.  N.  P.  181;  Fox  v.  Shipman, 
19  Mich.  218. 

Mississippi.  —  Chandler  v.  Bay  St.  Louis 
City,  57  Miss.  326;  Honea  v.  Monroe  County, 
63  Miss.  171. 

Minnesota.  —  Goodnow  v.  Ramsey  County, 
11  Minn.  31. 

Missouri.  —  Matthis  v.  Cameron,  62  Mo. 
504;  State  v.  Huff,  63  Mo.  288. 

Montana.  —  Creighton  v.  Black,  2  Mont.  354. 

Nebraska.  — -School  Dist.  No.  2  v.  Stough,  4 
Neb.  357;  Burlington,  etc.,  R.  Co.  v.  Clay 
County,  13  Neb.  367. 

New  Hampshire.  —  Andover  v.  Grafton,  7 
N.  H.  298;  Eaton  v.  Berlin,  49  N.  H.  219. 

New  Jersey. —  Hackettstown  p.  Swackhamer, 
37  N.  J.  L.  191;  Knapp  v.  Hoboken,  39  N.  J. 
L.  394. 

New  York.  —  Fairchild  v.  Ogdensburgh, 
etc  ,  R.  Co.,  15  N.  Y.  338,  69  Am.  Dec.  606; 
Bull  v.  Sims,  23  N.  Y.  570;  Oatman  v.  Taylor, 
29  N.  Y.  657;  Read  v.  Buffalo,  67  Barb.  (N. 
Y.)  526.  Compare  Kelley  v.  Brooklyn,  4  Hill 
(N.  Y.)  265;  People  v.  Greene  County,  (Supm. 
Ct.  Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  29. 

North  Carolina.  — Wright  v.  Kinnev,  123  N. 
Car.  618;  McPeeters  v.  Blankenship,  123  N. 
Car.  651. 

North  Dakota.  —  Erskine  v.  Steele  County, 
4  N.  Dak.  339;  Oilman  v.  Gilby  Tp,,  8  N. 
Dak.  627;  Capital  Bank  v.  School  Dist.  No. 
53,  1  N.  Dak.  479. 

Ohio.  —  State  v.  Treasurer,  22  Ohio  St.  144. 

Oklahoma.  —  Crawford  v.  Noble  Counly,  8 
Okla.  450. 

Pennsylvania.  —  East   Union  Tp.  v.  Ryan, 
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86  Pa.  St.  459;  O'Donnell  v.  Philadelphia,  2 
Brews.  (Pa.)  481. 

Tennessee. — Camp  v.  Knox  County,  3  Lea 
(Tenn.)  199;  Garner  v.  State,  5  Lea  (Tenn.) 
216;  Gibson  County  v.  Rains,  11  Lea  (Tenn.)  20. 

Texas.  —  San  Patricio  County  v.  McClane, 
44  Tex.  392;  Stringer  v.  Morris,  82  Tex.  39; 
Parker  County  v.  Courts,  2  Tex.  Unrep.  Cas. 
398;  Lane  v.  Hunt  County,  13  Tex.  Civ.  App. 
315;  Leach      Wilson  County,  68  Tex.  353. 

Vermont.  —  Hyde  v.  Franklin  County,  27 
Vt.  185.  See  Dalrymple  v.  Whitingham,  26 
Vt.  345- 

Washington.  —  Bardsley  v.  Sternberg,  17 
Wash.  243;  West  Philadelphia  Title,  etc.,  Co. 
v.  Olympia,  19  Wash.  150.  Compare  New  York 
Security,  etc.,  Co.  v.  Tacoma,  21  Wash.  303. 

Wisconsin.  —  Hubbard  v.  Lyndon,  28  Wis. 
674. 

1.  Actions  on  Warrants  by  Transferee  —  United 

States.  —  Nashville  v.  Ray,  19  Wall.  (U.  S.) 
468;  Ouachita  County  v.  Wolcott,  103  U.  S. 
559;  Jerome  v.  Rio  Grande  County,  18  Fed. 
Rep.  873;  Watson  v.  Huron,  ^C.  C.  A.)  97 
Fed.  Rep.  449. 

Arkansas.  —  Crawford  County  v.  Wilson,  7 
Ark.  214. 

Colorado.  —  People  v.  Hall,  8  Colo.  485;  Peo- 
ple v.  Rio  Grande  County,  11  Colo.  App.  124. 

Illinois.  —  Garvin  v.  Wiswell,  83  111.  215. 

Iowa.  —  McCormick  v.  Grundy  County,  24 
Iowa  3S2;  Clark  v.  Polk  County,  19  Iowa  248. 

Oklahoma.  —  Crawford  v.  Noble  County,  8 
Okla.  450. 

South  Dakota.  —  Heffleman  v.  Pennington 
County,  3  S  Dak.  162. 

Tennessee.  —  Garner  v.  Slate,  5  Lea  (Tenn.) 
216;  Bradley  County  v.  Surgoine,  9  Baxt. 
(Tenn.)  407;  Gibson  County  v.  Rains,  11  Lea 
(Tenn.)  20. 

Texas.  —  Leach  Wilson  County,  62  Tex. 
331;  San  Patricio  County  v.  McClane,  58  Tex. 
243- 

2.  Jerome  v.  Rio  Grande  County,  18  Fed. 
Rep.  873. 

3.  Savage  v.  Mathews,  98  Ala.  535;  Dana  v. 
San  Francisco,  19  Cal.  486;  O'Donnell  v. 
Philadelphia,  2  Brews.  (,Pa.)  481.  Compare 
Scranton  v.  Hyde  Park  Gas  Co.,  102  Pa.  St. 
382;  Bank  v.  Scranton,  1  Lack.  Leg.  Rec.  (Pa.) 
393- 

Under  the  Pa.  Act  of  1873,  directing  the 
commissioners  to  draw  warrants  for  the  cost 
of  a  state  road,  on  the  township  to  be  benefited, 
which  should  raise  money  by  a  special  tax  out 
of  which  the  expenses  were  to  be  paid,  the 
warrants  were  not  negotiable  instruments 
upon  which  the  holder  could  bring  suit  in  his 
own  name.  East  Union  Tp.  v.  Ryan,  86  Pa. 
St.  459. 
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as  to  enable  the  assignee  to  enforce  his  claim  in  equity.1 

Manner  of  Transfer.  —  In  the  jurisdictions  which  recognize  warrants  as  trans- 
ferable so  as  to  entitle  the  transferee  to  maintain  an  action  thereon,  the 
transfer  may  be  made  by  indorsement  and  delivery  in  the  same  manner  as  a 
negotiable  bill  or  note  is  transferred,  without  the  necessity  of  a  formal 
assignment.*  If  the  warrant  is  payable  to  a  particular  person,  a  purchaser 
thereof  cannot  sue  thereon  unless  he  holds  it  under  a  written  indorsement  or 
assignment.3  In  the  jurisdictions  which  do  not  recognize  the  power  to  trans- 
fer the  legal  title  to  a  warrant,  there  must  be  an  actual  assignment  of  the 
warrant  as  in  case  of  ordinary  choses  in  action.4 

Statutory  Requirements. —  In  Missouri  the  statutes  expressly  prescribe  the  form 
for  the  assignment  of  county  warrants,  and  provide  that  no  blank  indorsement 
shall  entitle  the  holder  to  fill  up  the  same;  and  to  confer  upon  a  transferee  of 
such  a  warrant  any  claim  against  the  county  the  statutory  form  of  assign- 
ment must  be  followed.5 

Liabilities  Between  Transferer  and  Transferee.  — Where  warrants  are  transferred  by 
indorsement  the  indorser  does  not  incur  the  liabilities  of  an  indorser  of  a 
negotiable  bill  or  note.®  It  has  been  held,  however,  that  there  is  an  implied 
warranty  on  the  part  of  the  indorser  that  the  warrants  are  legal,7  and  if  the 
transferer  of  illegal  warrants  fraudulently  represents  that  they  are  valid,  the 
transferee  may  unquestionably  recover  the  consideration  paid  therefor.8 

13.  Actions  on  Warrants  —  a.  In  GENERAL.  —  The  usual  remedy  resorted 
to  to  compel  the  payment  of  warrants  is  by  mandamus  proceedings.9  The 
warrant  holder  is  not,  however,  compelled  to  resort  to  mandamus  proceedings, 
but  may  maintain  an  action  at  law  on  the  warrant  for  the  recovery  of  a  judg- 
ment against  the  corporation. 10    Indeed,  in  some  jurisdictions  the  recovery  of  a 


1.  Beals  v.  Evans,  10  Cal.  459;  Dana  v.  San 
Francisco,  19  Cal.  486;  O'Donnell  v.  Philadel- 
phia, 2  Brews.  (Pa.)  481;  Scranton  v.  Hyde 
Park  Gas  Co.,  102  Pa.  St.  382. 

2.  Form  of  Transfer  —  By  Indorsement.  — 
Jerome  v.  Rio  Grande  Counly,  18  Fed.  Rep. 
873;  Watson  v.  Huron,  (C.  C.  A.)  97  Fed.  Rep. 
449;  Crawford  County  v.  Wilson,  7  Ark.  214; 
Sweet  v.  Carver  County,  16  Minn.  106;  Craw- 
ford v.  Noble  Counly,  8  Okla.  450. 

In  an  action  on  a  warrant  payable  to  bearer 
by  a  holder,  his  possession  is  prima  facie  evi- 
dence of  his  ownership.  Hefflerran  v.  Penning- 
ton County,  3  S.  Dak  162. 

3.  Bradley  County  v.  Surgoine,  9  Baxt. 
(Tenn.)  407. 

4.  People  v.  Gray,  23  Cal.  125. 

In  Martin  v.  San  Francisco,  16  Cal.  285,  it 
was  held  that  even  where  there  was  a  regular 
assignment  of  a  warrant  by  the  person  to  whom 
it  was  issued,  the  assignee  could  not  maintain 
an  action  on  it  without  an  assignment  of  the 
original  indebtedness.  See  also  Savage  v. 
Mathews,  98  Ala.  535. 

But  in  Dana  v.  San  Francisco,  ig  Cal.  486,  it 
was  intimated  that  an  assignment  of  the  war- 
rant might  be  deemed  in  equity  an  assignment 
of  the  debt  on  which  the  warrant  issued,  and 
an  authority  to  the  assignee  to  receive  the 
money. 

Assignment  of  Part  of  Warrant.  —  Le  Blanc  v. 

East  Baton  Rouge,  10  Rob.  (La.)  25. 

5.  International  Bank  v.  Franklin  County, 
65  Mo.  105,  27  Am.  Rep.  261. 

The  holder  of  a  warrant  transferred  by  t  lank 
indorsement  might,  however,  sue  in  equity  to 
compel  the  assignor  to  assign  the  warrant  in 
proper  form,  and  therefore  has  such  an  equi- 


table title  and  ownership  in  the  warrant  in- 
dorsed in  blank  as  to  enable  him  to  sue  a  third 
person  for  a  conversion  of  the  warrant.  Craig 
v.  Mason,  64  Mo.  App.  342. 

6.  Keller  v.  Hicks,  22  Cal.  457,  83  Am. 
Dec.  78. 

7.  Furgerson  v.  Staples,  82  Me.  159,  17  Am. 
St.  Rep.  470;  Merchants'  Nat.  Bank  v.  Spates, 
41  W.  Va.  27,  56  Am.  St.  Rep.  82S. 

Express  Warranty  —  Construction.  —  Smeltzer 
v.  White,  92  U.  S.  390. 

8.  Keller  v.  Hicks,  22  Cal.  457,  83  Am.  Dec. 
78. 

9.  See  (he  title  Mandamvs,  vol.  19.  p.  709. 

10.  Action  to  Recover  Judgment  —  I  'uit.d  States. 
—  Jerome  v.  Rio  Grande  Counly,  iS  Fed.  Rep. 
873;  Thompson  v.  Searcy  County,  57  Fed. 
Rep.  1030,  12  U.  S.  App.  618. 

Arkansas.  —  School  Dist.  No.  7  r.  Reeve,  56 
Ark.  68. 

Colorado.  —  Travelers'  Ins.  Co.  v.  Denver,  11 
Colo.  434. 

Illinois.  —  People  v.  Clark  County,  50  111. 
213;  Cook  Countv  v.  Schaffner,  46  III.  App. 
611. 

Indiana.  —  Connersville  v.  Connersville 
Hydraulic  Co.,86Ind.  184;  Wood  v.  State,  155 
Ind.  1. 

Iowa.  —  Campbell  v.  Polk  County,  3  Iowa 
467;  Clark  v.  Des  Moines,  19  Iowa  199,  S7 
Am.  Dec.  423;  Mills  County  Nat.  .Bank  v. 
Mills  County,  67  Iowa  697;  Brown  v.  Johnson 
County,  1  Greene  (Iowa)  4S6;  Steel  v.  Davis 
County,  2  Greene  (Iowa)  469. 

Kansas.  —  Leavenworth  County  9.  Keller,  b 
Kan.  510. 

Louisiana.  —  Benham  v.  Carroll,  2S  La.  Ann. 
343- 
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judgment  at  law  upon  a  city  warrant  is  necessary  to  support  mandamus  pro- 
ceedings to  compel  payment  of  the  warrant.' 

In  Washington  it  lias  been  held  that  proceeding  by  mandamus  is  the  exclusive 
remedy  for  the  enforcement  of  an  ordinary  city  warrant,  and  no  action  at  law 
can  be  maintained  thereon  for  the  recovery  of  a  judgment  against  the  cor- 
poration;3 and  the  same  has  been  held  true  in  Mississippi,  where  the  warrant 
is  issued  on  a  claim  duly  allowed  by  the  county  board  of  supervisors.3  And 
in  Montana  the  treasurer  is  required  to  pay  warrants  in  the  order  of  pres- 
entation, which  is  held  to  make  mandamus  the  remedy  of  the  holder  to 
enforce  payment.4 

Want  of  Funds  for  Payment.  —  The  fact  that  there  are  no  funds  in  the  treasury 
for  the  payment  of  the  warrant  will  not  prevent  the  holder  from  suing  thereon 
and  reducing  his  claim  to  judgment.5 

Presentation  for  Payment.  — ■  A  creditor  who  accepts  a  warrant  in  payment  of 
his  claim,  impliedly  agrees  to  present  the  warrant  duly  for  payment,  and  no 
action  can  be  maintained  thereon  until  the  warrant  has  been  presented  and 
payment  refused,0  but  notice  of  its  nonpayment  need  not  be  given  to  the 
municipality.7 

Damages.  —  Where  a  warrant  is  not  paid  on  demand,  and  the  holder  in  con- 
sequence thereof  assigns  it  at  a  discount,  he  cannot  recover  of  the  municipality 
the  amount  of  such  discount.8 

b.  Defenses  —  (i)  In  General.  — A  warrant  is  merely  a  contract  for  the 
payment  of  money,  and  the  same  defenses  are  available  to  the  municipality 
in  an  action  thereon  as  would  be  available  in  an  action  on  any  other  contract, 


Missouri.  —  International  Bank  v.  Franklin 
County,  65  Mo.  105,  27  Am.  Rep.  261. 

New  Jersey.  —  Knapp  v.  Hoboken,  38  N.  J. 
L.  371. 

New  Mexico.  —  Raton  Waterworks  Co.  v. 
Raton,  g  N.  Mex.  70. 

New  York.  —  Paddock  v.  Symonds,  11  Barb. 
(N.  Y.)  117. 

Rhode  Island. — Simmons  v.  Davis,  18  R.  I.  46. 

South  Dakota.  —  Heffleman  v.  Pennington 
County,  3  S.  Dak.  162. 

Wisconsin. — Savage  v.  Crawford  County, 
10  Wis.  49;  Markwell  v.  Waushara  County,  10 
Wis.  74;  Terry  v.  Milwaukee,  15  Wis.  490; 
Alexander  v.  Oneida  County,  76  Wis.  56; 
Brown  v.  Town  Board  of  School  Directors,  77 
Wis.  27. 

See  also  U.  S.  v.  King,  74  Fed.  Rep.  493; 
Goldsmith  v.  Baker  City,  31  Oregon  249;  Port 
Royal  v.  Graham,  84  Pa.  St.  426;  Bradley 
County  v.  Surgoine,  9  Baxt.  (Tenn.)  407. 
Compare  Camp  v.  Knox  County,  3  Lea  (Tenn.) 
199. 

The  fact  that  a  recovery  of  a  judgment  upon 
a  warrant  does  not  advance  the  collection  of 
the  holder's  claim,  and  also  imposes  a  burden 
of  costs  upon  the  corporation,  is  no  reason  for 
denying  the  right  to  sue  thereon.  School  Dist. 
No.  7  v.  Reeve,  56  Ark.  68. 

Surrender  of  Warrant.  —  Doty  v.  Ellsbree,  11 
Kan.  209. 

Setting  Aside  Judgment  on  Warrant  for  Fraud. 

—  O'Brien  County  v.  Brown,  1  Dill.  (U.  S.) 
588. 

In  Texas  it  has  been  held  that  a  county  war- 
rant affords  no  right  of  action  until  the  county 
has  in  some  way  or  oiher  denounced  or  repu- 
diated the  claim.  Leach  v.  Wilson  County, 
62  Tex.  331.  Compare  San  Patricio  Count}"  v. 
McClane,  58  Tex.  244. 

But  if  the  county  refuses  payment  of  the 
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warrant  an  action  at  law  may  be  mainiained 
thereon.  Sherwood  v.  La  Salle  County,  (Tex, 
Civ.  App.  1894)  26  S.  W.  Rep.  650. 

1.  Davenport  v.  Dodge  County,  105  U.  S  237; 
Chickaming  v.  Carpenter,  106  U.  S.  663  ;  White 
v.  Clay  County,  46  Mo.  231;  Mansfield  v.  Ful- 
ler, 50  Mo.  338. 

2.  Abernethy  v.  Medical  Lake,  9  Wash.  112; 
Cloud  v.  Sumas,  9  Wash.  399.  See  also  State 
v.  Dodge  County,  10  Neb.  20. 

3.  Klein  v.  Warren  County.  51  Miss.  878 
(citing  Taylor  v.  Board  of  Police,  Opinion 
Book  "  K,"  p.  61);  Polk  v.  Tunica  County,  52 
Miss.  422;  Klein  v.  Smith  County,  54  Miss. 
254.  See  also  Klein  v.  Smith  County,  58  Miss. 
540. 

State  Warrant.  —  Green  v.  State,  53  Miss.  148. 

4.  Greeley  v.  Cascade  County,  22  Mont.  580. 

5.  Thompson  v.  Searcy  County,  12  U.  S. 
App.  618;  Connersville  v.  Connersville  Hy- 
draulic Co.,  86  Ind.  184;  Campbell  v.  Polk 
County,  3  Iowa  467;  International  Bank  v. 
Franklin  County,  65  Mo.  105,  27  Am.  Rep. 
261;  Aull  Sav.  Bank  v.  Lexington,  74  Mo.  104. 
See  also  Howell  v.  Reynolds  County,  51  Mo. 
154;  Crawford  v.  Wilson,  7  Ark.  214.  See, 
however,  Brewer  v.  Otoe  County,  1  Neb.  373. 

6.  Central  City  v.  Wilcoxen,  3  Colo.  566; 
Pekin  v.  Reynolds,  31  111.  529;  Varner  v. 
Nobleborough,  2  Me.  126;  East  Union  Tp. 
v.  Ryan,  86  Pa.  St.  459.  See  also  People  v. 
Tazewell  County,  22  111.  147. 

Evidence  of  Presentation.  —  Alexander  v. 
Oneida  County,  76  Wis.  56. 

Warrant  Need  Not  Be  Actually  Exhibited.  — 
Pease  v.  Cornish,  19  Me.  191. 

7.  Steel  v.  Davis  County,  2  Greene  (Iowa) 
469. 

8.  Donnelly  v.  District  of  Columbia,  119  U. 
S.  339;  Looney  v.  District  of  Columbia,  113  U. 
S.  258;  Crawford  County  v.  Wilson,  7  Ark.  214. 
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such  as  a  want  of  consideration,'  or  want  of  power  to  contract  the  indebted- 
ness for  which  the  warrant  issued.2 

(2)  Set-off,  Recoupment,  and  Counterclaim.  —  There  would  seem  to  be  no 
reason,  where  a  municipal  corporation  is  sued  on  a  warrant,  against  its  setting 
up  in  defense  any  set-off,  recoupment,  or  counterclaim  which  it  may  have 
against  the  payee,3  and  an  express  provision  in  the  warrant  that  it  shall  be 
subject  to  any  deduction  for  taxes  owing  by  the  payee  is  binding.4  A  claim 
for  a  tort  cannot  be  set  up  by  way  of  counterclaim.5 

(3)  Limitation  of  Actions.  —  The  general  statutes  of  limitations  have  been 
held  to  apply  to  actions  on  county  warrants.6 

Where  the  Corporate  Seal  Is  Affixed  to  a  warrant,  as  required  by  law,  this  makes 
the  warrant  a  specialty,  and  an  action  on  the  warrant  may  be  brought  within 
the  time  for  commencing  actions  on  sealed  instruments.7  But  if  the  law  does 
not  authorize  the  sealing  of  warrants  the  officer  drawing  the  warrant  cannot 
add  to  its  dignity  by  the  unauthorized  act  of  affixing  a  seal  thereto.8 

Where  the  Warrant  Is  Payable  on  Demand,  and  the  municipality  may  be  immedi- 
ately sued  thereon,  the  statute  begins  to  run  from  the  time  of  the  delivery  of 
the  warrant  to  the  person  in  whose  favor  it  is  drawn,9  and  the  fact  that  there 
are  no  funds  in  the  treasury  for  the  payment  of  the  warrant  has  been  held  not 
to  prevent  the  running  of  the  statute.10  In  a  number  of  cases,  however,  where 
warrants  were  by  statute  payable  in  the  order  of  their  presentation,  it  has  been 
held  that  the  statute  of  limitations  would  not  begin  to  run  against  a  warrant 
presented  and  not  paid  for  want  of  funds,  until  there  were  funds  in  the 
treasury  applicable  to  its  payment,  or  until  the  authorities  had  been  derelict 
in  creating  a  fund  for  its  payment.11 


1.  Connersville  v.  Connersville  Hydraulic 
Co.,  86  Ind.  235. 

2.  United  States.  —  Marsh  v.  Fulton  County, 
10  Wall.  (U.  S.)  676;  Thomas  v.  Richmond,  12 
Wall.  (U.  S.)  349. 

Illinois.  —  People  v.  Klokke,  92  111.  134; 
Hall  v.  Jackson  County,  95  111.  352. 

Iowa.  —  Webster  County  v.  Taylor,  19  Iowa 
117;  Clark  v.  Des  Moines,  19  Iowa  199,  87 
Am.  Dec.  423. 

Kansas.  —  Leavenworth  County  v.  Keller,  6 
Kan.  510;  Salamanca  Tp.  v.  Jasper  County 
Bank,  22  Kan.  696. 

Michigan.  —  Highway  Com'rs  v.  Van  Dusan, 
40  Mich.  429. 

Minnesota.  —  Nash  v.  St.  Paul,  n  Minn.  174. 

Missouri. — Jefferson  County  v.  Cowan,  54 
Mo.  234;  Cheeney  v.  Brookfield,  60  Mo.  53. 

New  York.  —  Boom  v.  Utica,  2  Barb.  (N.  Y.) 
104;  Halstead  v.  New  York,  3  N.  Y.  430;  Ball- 
ston  Spa  First  Nat.  Bank  v.  Saratoga  County, 
106  N.  Y.  4S8. 

Oklahoma.  —  Crawford  v.  Noble  County,  8 
Okla.  450. 

Vermont.  —  Taft  v.  Pittsford,  28  Vt.  286. 

3.  Jefferson  County  v.  Arrghi,  51  Miss.  667. 
See  also  Connersville  v.  Connersville  Hy- 
draulic Co.,  86  Ind.  235. 

4.  State  v.  Miller,  145  Ind.  598. 
In  Brink  v.  Coutts,  87  Iowa  199,  where  a 

warrant  was  issued  to  the  assignee  of  a  claim 
against  the  county  and  had  indorsed  thereon 
that  it  was  subject  10  any  delinquent  taxes 
owing  by  the  party  to  whom  it  was  issued,  it 
was  held  thai  taxes  due  from  the  assignor  of 
the  claim  could  not  be  set  off  or  deducted. 

5.  Trotter  v.  Swain  County,  90  N.  Car.  455. 

6.  Limitation  of  Actions. — Thompson  v.  Searcy 
County,  12  U.  S.  App.  618;  Grayson  v.  Latham, 
84  Ala.  546;  School  Dist.  v.  Cromer,  52  Ark. 


454;  Crudup  v.  Ramsay,  54  Ark.  168;  Wilson 
v.  Knox  County,  (Mo.  1894)  28  S.  W.  Rep.  896; 
Gallatin  Bank  v.  Baber,  6  Lea  (Tenn.)  273; 
Pelton  v.  Crawford  County,  10  Wis.  69.  See 
also  Clark  v.  Iowa  City,  20  Wall.  (U.  S.)  583; 
Logan  v.  Barton  County  Ct.,  63  Mo.  336. 
See,  however,  King  Iron  Bridge,  etc.,  Co.  v. 
Otoe  County,  124  U.  S.  459,  reversing  27  Fed. 
Rep.  800;  Howell  v.  Hogins,  37  Ark.  no;  Car- 
roll v.  Board  of  Police.  28  Miss.  38;  Klein  v. 
Smith  County,  54  Miss.  254;  Taylor  v.  Chicka- 
saw County,  70  Miss.  87;  Brewer  v.  Otoe 
County,  1  Neb.  373;  Leach  v.  Wilson  County, 
68  Tex.  353. 

In  Nebraska  il  has  been  held  that  while  the 
general  statute  of  limitations  did  not  run 
against  warrants  drawn  by  a  county,  due  to 
the  special  legislation  with  regard  to  the  pay- 
ment of  county  warrants,  Brewer  v.  Otoe 
County,  1  Neb.  373;  still  the  statute  would 
run  in  favor  of  cities  and  villages,  Arapahoe 
v.  Abee,  24  Neb.  242,  8  Am.  St.  Rep.  202;  and 
also  in  favor  of  a  school  district.  May  i>.  School 
Dist.  No.  22,  22  Neb.  205,  3  Am.  St.  Rep.  266. 

7.  Heffieman  v.  Pennington  County,  3  S. 
Dak.  162. 

8.  Crudup      Ramsey,  54  Ark.  168. 

9.  Goldman  v.  Conway  County,  10  Fed.  Rep. 
888;  Crudup  v.  Ramsey,  54  Ark.  168.  See, 
however  Leach  v.  Wilson  County,  62  Tex. 
331- 

10.  Wilson  v.  Knox  County,  (Mo.  1SQ4)  2S 
S.  W.  Rep.  896.  Compare  Logan  v.  Barton 
County  Ct.,  63  Mo.  341,  where  a  doubt  to  the 
contrary  was  expressed. 

11.  Forbes  v.  Grand  County,  23  Colo.  344; 
Apache  County  v.  Barth,  (Ariz.  1898)  53  Pac. 
Rep.  187.  See  also  King  Iron  Bridge,  etc.  Co. 
v.  Otoe  County,  124  U.  S.  459.  with  regard  to 
the  law  in  Nebraska, 
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If  the  Warrant  Is  Payable  from  a  Particular  Fund,  and  the  payment  of  the  warrant 
is  refused  on  presentation  for  want  of  funds  only,  this  is  not  sufficient  to  start 
the  statute  of  limitations  running.1  And  in  Iowa  it  has  been  held  that  where 
a  county  warrant  is  drawn  payable  out  of  a  special  fund,  as  no  action  can  be 
maintained  thereon  until  the  fund  out  of  which  it  is  payable  comes  into  exist- 
ence, the  statute  of  limitations  does  not  begin  to  run  before  that  time.2 

Special  statutes.  —  In  some  jurisdictions  there  are  statutes  of  limitations 
made  expressly  applicable  to  actions  on  warrants.3 

c.  Effect  of  Recovery  of  Judgment.  —  After  a  judgment  is  recovered 
on  a  warrant,  the  corporation  cannot  be  compelled  to  pay  the  judgment 
except  in  the  time  and  manner  provided  by  law  for  the  payment  of  the 
warrant."*  Nor  does  the  warrant  holder,  by  a  recovery  of  judgment  on  his 
warrant,  lose  any  special  remedy  incidental  to  the  enforcement  of  his  warrant.0 

III.  Bills  and  Notes.  —  While  a  municipal  corporation  may  have  implied 
powe.r  to  issue  a  bill  or  note  in  payment  of  or  in  evidence  of  an  indebtedness 
which  it  had  authority  to  incur,  which  may  itself  be  enforced  against  the  cor- 
poration,6 if  the  indebtedness  was  one  which  there  was  no  power  to  incur,  or 
was  for  any  reason  not  binding,  the  note  creates  no  liability.7  And  as  per- 
sons dealing  with  municipal  officers  are  bound  to  inform  themselves  of  such 
officers'  power,  a  note  given  by  an  officer  for  an  indebtedness  that  he  was 
not  authorized  by  the  municipality  to  incur,  imposes  no  liability  on  the 
municipality.8 

Negotiability.  —  In  the  absence  of  express  statutory  authority,  municipal 
corporations  cannot  give  to  bills  and  notes  executed  by  them  the  character  of 
negotiability  so  as  to  entitle  a  bona  fide  purchaser  to  the  protection  which 
the  law  merchant  affords  to  purchasers  generally  of  negotiable  paper,  but  such 
a  purchaser  stands  simply  in  the  shoes  of  the  payee,  and  if  the  instrument 
could  not  have  been  enforced  in  the  hands  of  the  payee,  it  acquires  no  greater 
validity  in  the  hands  of  the  bona  fide  purchaser.9  Where  a  municipal  corpora- 
tion is  expressly  authorized  by  law  to  issue  negotiable  notes,  a.  bona  fide\\o\dcr 


Warrants  Reached  in  Order  of  Registration.  — 

Grayson  v.  Latham,  84  Ala.  546. 

1.  Justices  v  Orr,  12  Ga.  137. 

2.  Wetmore  v.  Monona  County,  73  Iowa  88. 

3.  Special  Statutes  of  Limitation.  —  See  Knox 
County  v.  Morton,  (C.  C.  A.)  68  Fed.  Rep.  787, 
affirming  65  Fed.  Rep.  369;  Belleville  Sav, 
Bank  v.  Winslow,  30  Fed.  Rep.  488  (construing 
Rev.  Stat.  Mo.  1889,  §  3195);  U.  S.  v.  Brown, 
41  Fed.  Rep.  481;  Taylor  v.  Chickasaw 
County,  (Miss.  1895)  16  So.  Rep.  907;  Wilson 
v.  Knox  County,  132  Mo.  387. 

4.  Jerome  v.  Rio  Grande  County.  18  Fed. 
Rep.  873;  U.  S.  v.  Miller  County,  4  Dill.  (U. 
S.)  233;  Mills  County  Nat.  Bank  v.  Mills 
County.  67  Iowa  697. 

5.  U.  S.  v.  King,  74  Fed.  Rep.  493;  Ralls 
County  Ct.  v.  U.  S.,  105  U.  S.  733. 

6.  Municipal  Bills  and  Notes  —  United  States, 
—  Merrill  v.  Monticello,  138  U.  S.  673;  White 
v.  Rahway,  11  Fed.  Rep.  853;  Holmes  v. 
Shreveport,  31  Fed.  Rep.  113;  Memphis  v. 
Brown,  1  Flipp.  (U.  S.)  188. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville,  15  Ind.  395;  Sheffield  School  Tp.  v. 
Andress,  56  Ind.  157 ;  Craig  School  Tp.  v.  Scott, 
124  Ind.  72. 

Minnesota.  —  Robbins  v.  School  Dist.  No.  1, 
10  Minn.  340.  Compare  School  Dist.  No.  7  v. 
Thompson,  5  Minn.  280. 

New  Jersey.  —  State  v.  Smith,  47  N.  J.  L.  473. 

New  York.  —  Halstead  v.  New  York,  5  Barb. 
(N.  Y.)2i8;  Ketchum  v.  Buffalo,  14  N.  Y.  356; 


Clark  v.  Saratoga  County,  107  N.  Y.  553; 
Parker  v.  Saratoga  County,  106  N.  Y.  392. 

North  Carolina.  —  Vaughn  v.  Forsyth 
County,  117  N.  Car.  429. 

Rhode  Island.  —  Clarke  v.  School  Dist.  No. 
7,  3  R.  I.  199. 

Texas.  —  Mineral  Wells  v.  Darby,  (Tex.  Civ. 
App.  1899)  51  S.  W.  Rep.  351. 

Compare  Snelling  v.  Joffrion,  42  La.  Ann.  886. 

7.  Scott  v.  Shreveport,  20  Fed.  Rep.  714; 
Hackettstown  v.  Svvackhamer,  37  N.J.  L.  191 ; 
Biddle  v.  Terrell,  82  Tex.  335;  Terrell  v.  Des- 
saint,  71  Tex.  770;  Exchange  Bank  v.  Lewis 
County,  28  W.  Va.  273. 

8.  United  States.  —  Bloomfield  v.  Charter  Oak 
Bank,  121  U.  S.  121. 

Louisiana.  —  Capmartin  v.  Police  Jury,  23 
La.  Ann.  190;  Citizens'  Bank  v.  Police  Jury, 
28  La.  Ann.  263. 

Maine.  —  Parsons  v.  Monmouth,  70  Me.  262. 

Massachusetts.  —  Abbott  [v.  North  Andover, 
145  Mass.  484. 

Nebraska.  —  Stewart  v.  Otoe  County,  2  Neb. 
i/7- 

New  Hampshire.  —  Smith  v.  Epping,  69  N 
H.  558. 

New  York.  —  Ballston  Spa  First  Nat.  Bank 
v.  Saratoga  County,  106  N.  Y.  488.  See  also 
Parker  v.  Saratoga  County,  106  N.  Y.  392. 

9.  Negotiability —  United  States.  —  Merrill  v. 
Monticello,  138  U.  S.  673,  affirming  14  Fed. 
Rep  628.  22  Fed.  Rep.  589;  Nashville  v.  Ray, 
19  Wall.  (U.  S.)  468;   Claiborne  County  v. 
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is  not  bound  to  see  that  mere  details  of  the  act  authorizing  their  issue  were 
complied  with. 1 

IV.  Bonds  —  1.  Power  to  Issue  Bonds — a.  General  Power  to  Issue 
BONDS  — (i)  Rule  Stated.  —  A  municipal  or  £«tf.s7-municipal  corporation  has 
no  power,  unless  expressly  granted,  to  issue  bonds  obligatory  upon  it  to 
pay  money  which  will  be  unimpeachable  in  the  hands  of  bona  fide  holders.* 
And  it  has  been  held  that  the  power  to  issue  non-negotiable  bonds  exists 
only  when  it  is  expressly  conferred  or  when  necessarily  implied;  that  is, 
when  it  is  a  necessary  means  to  the  execution  of  some  other  power  which 
is  expressly  conferred.3  And  the  implied  power  of  counties  to  issue  bonds 
has  been  said  to  be  more  restricted  than  that  of  municipal  corporations 
proper.4  Power  to  contract  indebtedness  has  been  held  to  carry  with  it 
by  necessary  implication  the  right  to  give  an  appropriate  acknowledgment  of 
such  debt,  and  to  include  the  power  to  issue  a  bond  therefor.*  On  the  other 
hand,  if  the  corporation  has  no  power  to  incur  a  particular  indebtedness  it  has 


Brooks,  in  U.  S.  400;  Brenham  v.  German 
American  Bank,  144  U.  S.  173;  Chisholm  v. 
Montgomery,  2  Woods  (U.  S.)  584;  Green  v. 
Dyersburg,  2  Flipp.  (U.  S.)477;  Hoppers.  Cov- 
ington, 8  Fed.  Rep.  777;  Police  Jury  v.  Brit- 
ton,  15  Wall.  (U.  S.)  566.  Compare  Holmes  v. 
Shreveport,  31  Fed.  Rep.  113. 

Alabama.  —  Wetumpka  v.  Wetumpka  Wharf 
Co.,  63  Ala.  611. 

Indiana.  —  Sheffield  School  Tp.  v.  Andress, 
56  Ind.  157. 

Louisiana.  —  Nevvgass  v.  New  Orleans,  42 
La.  Ann.  163,  21  Am.  St.  Rep.  368. 

Maine.  —  Parsons  v.  Monmouth,  70  Me.  262. 

New  Jersey.  —  Knapp  v.  Hoboken,  39  N.  J. 
L.  394.  See  also  Hackettstovvn  v.  Swack- 
hamer,  37  N.  J.  L.  191. 

New  York. — Chemung  Canal  Bank  v. 
Chemung  County,  5  Den.  (N.  Y.)  517. 

Texas.  —  San  Patricio  County  v.  McCIane, 
44  Tex.  392. 

1.  Danielly  v.  Cabaniss,  52  Ga.  212 

2.  No  Implied  Power  to  Issue  Negotiable  Bonds 
—  United  States.  —  Claiborne  County  v.  Brooks, 
in  U.  S.  400;  Hopper  v.  Covington,  118  U.  S. 
148;  Merrill  v.  Monticello,  138  U.  S.  673;  Bren- 
ham v.  German  American  Bank,  144  U.  S. 
173;  Barnett  v.  Denison,  145  U.  S.  135;  Hop- 
per v.  Covington,  8  Fed.  Rep.  777;  Merrill 
v.  Monticello,  14  Fed.  Rep.  628;  Rathbone  v. 
Kiowa  County,  73  Fed.  Rep.  395;  Oquawka  v. 
Graves,  55  U.  S.  App.  452,  82  Fed.  Rep.  568; 
Lehman  v.  San  Diego,  (C.  C.  A.)  83  Fed.  Rep. 
669:  Watson  v.  Huron,  (C.  C,  A.)  97  Fed.  Rep. 
449;  Kennard  v.  Cass  County,  3  Dill.  (U.  S.) 
147;  Thayer  v.  Montgomery  County,  3  Dill. 
(U.  S.)  389:  Gause  v.  Clarksville.  5  Dill.  (U, 
S.)  165;  Police  Jury  v.  Britton,  15  Wall.  (U.  S.) 
566;  Francis  v.  Howard  County,  50  Fed.  Rep. 
44,  affirming  (C.  C.  A.)  54  Fed.  Rep.  487;  Police 
Jury?'.  Britton,  15  Wall.  (U.S.)  566;  Claiborne 
County  v.  Brooks,  11 1  U.  S.  400;  Chisholm  v. 
Monlgomery,  2  Woods  (U.  S.)  584,  5  Fed. 
Cas.  No.  2,686;  Hitchcock  v.  Galveston,  2 
Woods  (U.  S.)  272,  12  Fed.  Cas.  No.  6,532;  Ken- 
nard v.  Cass  County,  3  Dill.  (U.  S.)  147,  14  Fed. 
Cas.  No.  7,697. 

California.  —  Sutro  v.  Pettit,  74  Cal.  332,  5 
Am.  St.  Rep.  442. 

Florida. — Jefferson  County  v.  Lewis,  20 
Fla.  980. 

Illinois.  —  Hewitt  v.  Board  of  Education,  94 
111.  528. 


Indiana.  — Myers  v.  Jeffersonville,  145"  Ind. 
431,  citing  15  Am.  and  Eng.  Encyc.  of  Law 
(1st  ed.)  1292. 

Iowa.  —  Clark  v.  Des  Moines,  19  Iowa  199, 
87  Am.  Dec.  423. 

Louisiana.  —  Newgass  v.  New  Orleans,  42 
La.  Ann.  163,  21  Am.  St.  Rep.  368. 

Minnesota.  —  Goodnow  v.  Ramsey  County, 
11  Minn.  31. 

ATebraska.  —  Hamlin  v.  Meadville,  6  Neb. 
227. 

South  Carolina.  —  Duke  v.  Williamsburg 
County,  21  S.  Car.  414. 

Tennessee.  —  Colburn  p.  Chattanooga  West- 
ern R.  Co.,  94  Tenn.  43. 

Texas.  —  Nolan  County  v.  State,  83  Tex.  182; 
Robertson  v.  Breedlove,  61  Tex.  316;  Ball  v. 
Presidio  County,  88  Tex.  60. 

Compare  Rogers  v.  Burlington,  3  Wall.  (U. 
S.)  654;  Mitchell  v.  Burlington,  4  Wall.  (U.  S.) 
270. 

3.  Implied  Power  to  Issue  Non-negotiable  Bonds. 

—  Green  v.  Dyersburg,  2  Flipp.  (U,  S.)  477,  10 
Fed.  Cas.  No.  5,756;  State  v.  Kansas  City,  60 
Kan.  518;  Breaux  v.  Iberville,  23  La.  Ann. 
232;  Dundy  v.  Richardson  County,  8  Neb.  508; 
Hamlin  v.  Meadville,  6  Neb.  227;  State  v. 
Lincoln  County,  18  Neb.  2S3;  Brown  v.  Bon 
Homme  County,  I  S.  Dak.  216. 

4.  Implied  Power  of  Counties.  —  Robertson  v. 
Breedlove.  61  Tex.  317;  Nolan  County  0.  State, 
83  Tex.  182;  Ball  v.  Presidio  County,  S8  Tex. 
60. 

5.  Bonds   to  Enforce  Lawful  Indebtedness  — 

United  States.  —  Huron  v.  Second  Ward  Sav. 
Bank,  (C.  C.  A.)  86  Fed.  Rep.  272. 

Georgia.  —  Neel  v.  Bartow  County,  94  Ga. 
216. 

Illinois.  —  Galena  v.  Corwith,  48  111.  423. 
Iowa.  —  Heins    v.    Lincoln,   102    Iowa  69 
{criticising  Sioux  City  v.  Weare,  59  Iowa  9S). 

Kentucky.  —  Fidelity  Trust,  etc.,  Co.  :•.  Mor- 
ganfield,  96  Ky.  563. 

New  York.  —  People  v.  Queens  County, 
(Supm.  Ct.  Gen.  T.)  42  N.  Y.  St.  Rep.  22,  re- 
versed  on  other  grounds  131  N.  Y.  46S. 

North  Carolina.  —  Tucker  v,  Raleigh,  75  N. 
Car.  267. 

Pennsylvania.  —  Com.  v.  Pittsburgh,  41  Pa. 
St.  278;  Williamsport  v.  Com.,  84  Pa.  St.  4S7; 
Com.  v.  Pittsburgh,  88  Pa.  St.  66. 

South  Carolina.  —  State  v.  Columbia,  12  S, 
Car.  370. 
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no  power  to  issue  a  bond  therefor,  and  a  bond  so  issued  is  unenforceable  in  the 
hands  of  whomsoever  it  may  be.1 

The  Federal  Constitution  prohibiting  states  from  emitting  bills  of  credit  does 
not  prevent  the  issuance  of  negotiable  bonds  by  municipal  corporations.* 

Bonds  Circulating  as  Money.  —  Municipal  corporations  cannot,  however,  issue 
bonds  intended  to  circulate  as  money.3 

Particular  Provision  for  Mode  of  Paying  Indebtedness.  —  Where  the  statute  which 
authorizes  the  incurring  of  a  particular  indebtedness  by  a  municipal  corpora- 
tion, expressly  provides  the  means  by  which  the  indebtedness  is  to  be  paid, 
as  by  the  levy  of  a  tax,  the  corporation  has  no  power  to  issue  bonds  in  pay- 
ment of  such  indebtedness,  as,  where  the  law  fixes  one  mode  of  payment,  it, 
by  implication,  excludes  all  others.* 

General  Construction  of  Statutes  for  Issuance  of  Bonds.  —  Statutes  relating  to  the 
issuance  of  municipal  bonds  should,  it  seems,  when  it  is  sought  to  prevent 
their  issue,  be  strictly  construed,  and  where  it  is  doubtful  whether  it  was  the 
intention  of  the  legislature  to  authorize  the  issuance  of  bonds  the  doubt 
should  be  resolved  against  the  authority  to  issue  them.5  But  where  bonds 
have  been  issued  in  pursuance  of  an  ambiguously  worded  statute,  it  has 
been  held  that  the  court  should  adopt  a  liberal  construction  in  order  to 
sustain  them,  though  it  would  have  prevented  their  issue  had  application 
been  made  therefor  in  season.0 

(2)  Bonds  for  Money  Borrowed.  —  Where  a  corporation  is  recognized  as 
having  the  power  to  borrow  money,  this  carries  with  it  the  power  to  issue 
bonds  for  the  repayment  of  the  money  borrowed  ;7  but  if  the  corporation  has 
no  power  to  negotiate  the  loan,  a  bond  as  evidence  of  the  loan,  and  for  repay- 
ment of  money  borrowed,  is  invalid.8 


Tennessee.  —  State  v.  Anderson  County,  8 
Baxt.  (Tenn.)  249. 

Compare  German  Ins.  Co.  v.  Manning,  95 
Fed.  Rep.  597. 

X.  Bonds  for  Unauthorized  Indebtedness.  —  Hop- 
per v.  Covington,  118  U.  S.  148;  Marsh  v.  Ful- 
ton County,  10  Wall.  (U.  S.)  676;  East  Oakland 
Tp.  v.  Skinner,  94  U.  S.  255;  Buchanan  v. 
Litchfield,  102  U.  S.  278;  Dixon  County  v. 
Field,  in  U.  S.  83;  Hayes  v.  Holly  Springs, 
114  U.  S.  120;  Daviess  County  v.  Dickinson, 
117  U.  S.  657;  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Huron,  80  Fed.  Rep.  652;  Board  of  Educa- 
tion v.  Blodgett,  155  111.  441 ;  Wilson  v.  Shreve- 
port,  29  La.  Ann.  673;  Spitzer  v.  Blanchard,  82 
Mich.  234. 

2.  McCoy  v.  Washington  County,  3  Wall. 
Jr.  (U.  S.)  381,  7  Am.  L.  Reg.  193,  3  Phila. 
(Pa.)  290,  15  Leg.  Int.  (Pa.)  388. 

3.  Jones  v.  Little  Rock,  25  Ark.  301 ;  Lindsey 
v.  Rottaken,  32  Ark.  619. 

4.  Claiborne  County  v.  Brooks,  in  U.  S. 
400;  Hitchcock  v.  Galveston,  2  Woods  (U.  S.) 
272,  12  Fed.  Cas.  No.  6,532;  Middleport  v. 
jEtna  L.  Ins.  Co.,  82  111.  562;  Bonsack  v. 
Roanoke  County,  75  Va.  585. 

5.  State  v.  Moore,  45  Neb.  12. 

6.  Woodhull  v.  Beaver  County,  3  Wall.  Jr. 
(U.  S.)  274,  30  Fed.  Cas.  No.  17,974. 

7.  Bonds  for  Authorized  Loans  to  Municipality 
—  United  States.  —  Comanche  County  v.  Lewis, 
133  U.  S.  198,  affirming  35  Fed.  Rep.  343;  Rogers 
v.  Burlington,  3  Wall.  (U.  S.)  654;  Mitchell 
v.  Burlington,  4  Wall.  (U.  S.)  270;  Larned  v. 
Burlington,  4  Wall.  (U.  S.)  275;  Carpenter  v. 
Buena  Vista  County,  5  Dill.  (U.  S.)  556;  Gause 
v.  Clarksville,  5  Dill.  (U.  S.)  165,  19  Alb.  L.  J. 
253,  18  Am.  L.  Reg.  N.  S.  497,  8  Cent.  L.  J. 

21  C,  of  L— g 


358,  7  Rep.  519;  Merrill  v.  Monticello,  22  Fed. 
Rep.  589;  German-American  Bank  v.  Bren- 
ham,  35  Fed.  Rep.  185;  German  Ins.  Co.  v. 
Manning,  78  Fed.  Rep.  900;  German  Ins.  Co. 
v.  Manning,  95  Fed.  Rep.  597;  Carpenter  v. 
Buena  Vista  County,  5  Dill.  (U.  S.)556,  5  Fed. 
Cas.  No.  2,429:  Evansville  v.  Woodbury,  60 
Fed.  Rep.  718,  18  U.  S.  App.  514. 

Georgia.  —  Griffin  v.  Inman,  57  Ga.  370. 

Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Evans- 
ville, 15  Ind.  395;  Daily  v.  Columbus,  49  Ind. 
169. 

Kansas.  —  Doty  v.  Ellsbree,  11  Kan.  209. 
Michigan.  —  Muskegon    v.  Gow,  94  Mich. 
453- 

Nebraska.  —  State  v.  School  Dist.  No.  4,  13 
Neb.  82;  State  v.  School  Dist.  No.  4,  16  Neb. 
182;  Orchard  v.  School  Dist.  No.  70,  14  Neb. 
378;  State  v.  Babcock,  22  Neb.  614. 

Ohio.  —  Chillicothe  Bank  v.  Chillicothe,  7 
Ohio  (pt.  ii.)  31,  30  Am.  Dec.  185. 

Virginia.  —  Bunch  v.  Fluvanna  County,  86 
Va.  452;  De  Voss  v.  Richmond,  18  Gratt.  (Va.) 
338,  98  Am.  Dec.  646. 

Wisconsin.  —  Mills  v.  Gleason,  n  Wis.  470, 
78  Am.  Dec.  721;  Clark  v.  Janesville,  10  Wis. 
136;  State  v.  Madison,  7  Wis.  688. 

See  also  Lewis  v.  Sherman  County,  5  Fed. 
Rep.  269.  Compare  Lehman  v.  San  Diego,  83 
Fed.  Rep.  669,  48  U.  S.  App.  681;  German  Ins. 
Co.  v.  Manning,  95  Fed.  Rep.  597;  Lehman  v. 
San  Diego,  73  Fed.  Rep.  105. 

8.  Unauthorized  Loans  —  United  States.  — 
Wells  v.  Pontotoc  County,  102  U.  S.  625;  Bren- 
ham  v.  German  American  Bank,  144  U.  S.  173, 
reversing  German-American  Bank  v.  Brenham, 
35  Fed.  Rep.  185;  Lewis  v.  Comanche  County. 
35  Fed.  Rep.  343;  Coffin  v.  Indianapolis,  59 
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Misappropriation  of  Funds  Borrowed.  —  Where  a  municipal  corporation  is  author- 
ized to  borrow  money  for  a  particular  purpose  and  issue  bonds  therefor,  the 
fact  that  after  borrowing  it  misappropriates  the  money  to  a  purpose  for 
which  it  was  not  empowered  to  borrow  money,  does  not  affect  the  validity 
of  the  bonds.1 

Disposal  of  Bonds.  —  Where  the  corporation  is  authorized  to  borrow  money 
and  issue  bonds  therefor,  it  may  issue  the  bonds  for  "sale"  in  the  market,  as 
this  is  merely  a  means  of  securing  the  loan.a 

Power  to  Borrow  Money.  —  The  question  in  regard  to  the  general  power  of 
municipal  corporations  to  borrow  money  will  be  found  fully  discussed  in 
another  place.3 

(3)  Purchases  on  Credit.  ■ —  Where  a  corporation  has  express  power  to 
purchase  property,  this  has  been  held  to  carry  as  a  necessary  implication  the 
power  to  purchase  on  credit  and  issue  bonds  to  evidence  the  indebtedness.4 
If,  however,  the  statute  authorizing  the  purchase  expressly  provides  a 
different  means  for  payment  of  the  indebtedness,  the  issuance  of  bonds  is 
unauthorized.5  The  issuance  of  bonds  in  payment  of  pioperty  purchased  on 
credit  cannot  be  considered  a  loan  within  the  meaning  of  a  prohibition 
against  the  borrowing  of  money  by  such  corporations.0 

(4)  Subscriptions  and  Donations  to  Railway  Companies.  —  Unless  a  munici- 
pal corporation  has  express  legislative  authority  it  cannot  subscribe  to  the 
stock  of,  or  make  donations  to,  a  railway  company,'  and  of  course  bonds 
issued  to  pay  for  such  unauthorized  subscriptions  would  be  invalid.  And  it 
has  also  been  held  that  though  the  corporation  had  express  power  to  make 
the  subscription,  still  this  would  not  confer  by  implication  the  power  to  issue 
bonds  in  payment  of  such  subscription.8 

(5)  Funding  and  Renewal  Bonds  —  (a)  Implied  Power  to  Issue.  —  A  municipal 
corporation  being  in  debt  may  change  the  form  of  the  indebtedness  to 
interest-bearing  bonds,  or  issue  bonds  in  renewal  of  matured  bonds,  without 
any  express  statutory  authority.9  Municipal  corporations  have  no  power  to 
issue  bonds  to  fund  an  indebtedness  which  they  had  no  power  to  contract ; 10 

Fed.  Rep.  221;  Gause  v.  Clarksville,  5  Dill.  pare  Bangor  Sav.  Bank  v.  Stillwater,  46  Fed. 

(U.  S.)  165,  10  Fed.  Cas.  No.  5,276.  Rep.  899. 

Illinois.  —  Board  of  Education  v.  Blodgett,  5.  Bonsack  v.  Roanoke  County,  75  Va.  585. 

155  111.  441,  46  Am.  St.  Rep.  348.  6.  Richmond  v.  McGirr,  78  Ind.  192.  See 

Iowa.  —  Hull  v.  Marshall  County,  12  Iowa  also  Gelpcke  v.  Dubuque,  I  Wall.  (U.  S.)  221. 

142;  Casady  v.  Woodbury  County,  13  Iowa  7.  See  the  title  Municipal  Aid,  ante. 

113.'  8.  See  the  title  Municipal  Aid,  ante. 

Kentucky.  —  Crittenden     County     Ct.     v.  9.  Funding  or  Renewal  Bonds  —  Implied  Powers 

Shanks,  88  Ky.  475.  —  United  States.  —  Little  Rock  v.  Merchants' 

Michigan.  —  Dickinson  County  v.  Warren,  Nat.  Bank,  98  U.  S.  308;  Portland  Sav.  Bank 

98  Mich.  144.  v.  Evansville,  25  Fed.  Rep.  389. 

Next)  York.  —  Wells  v.  Salina,  119  N.  Y.  280.  Georgia.  —  Black  v.  Cohen,  52  Ga.  621. 

Texas.  —  Robertsons.  Breedlove,  61  Tex.  Illinois.- — Johnson  v.  Stark  County,  24  111. 

316.  75;  Quincy  v.  Warfield,  25   111.  317,  79  Am. 

Virginia.  —  Bonsack  v.  Roanoke  County,  75  Dec.  330;    Quincy  v.  Chapman,  25  111.  321; 

Va.  585.  Galena  v.  Corwith,  48  111.  423;  Burr  v.  Car- 

1.  Misappropriation  of  Money  Borrowed. —  bondale,  76  111.  455;  People  v.  Lippincott,  81 
National  L.  Ins.  Co.  v.  Board  of  Education,  27  111.  193. 

U.  S.  App.  244;  West  Plains  Tp.  v.  Sage,  32  Arorth  Carolina.  —  Tucker  -c.  Raleigh,  75  N. 

U.  S.  App.  725;  Huron  v.  Second  Ward  Sav.  Car.  267;  McCless  v.  Meekins,  117  N.  Car.  34; 

Bank,  57  U.  S.  App.  593;  Francis  v.  Howard  Smathers  v.  Madison  County,  125  N.  Car.  4S0. 

County,  50  Fed.  Rep.  44;  D  wyer  v.  Hack  worth,  Pennsylvania.  —  Williamsport  -■.  Com.,  S4 

57  Tex.  245.  Pa.  St.  487,  24  Am.  Rep.  208;  Snyder  v.  Kant- 

2.  Merrill  v.  Monticello,  22  Fed.  Rep.  589;  ner,  190  Pa.  St.  440.  See  also  Com.  v.  Alle- 
Hoag  v.  Greenwich,  133  N.  Y.  152.  gheny  County,  37  Pa.  St.  237. 

3.  See  the  title  Municipal  Corporations,  South  Carolina.  —  State  v.  Columbia,  12  S. 
ante.  Car.  370;  McCreight  v.  Camden,  49  S.  Car.  78. 

4.  Purchases  on  Credit.  —  Desmonds.  Jeffer-  Wisconsin.  —  Rogan  v.  Watertown,  30  Wis. 
son,  19  Fed.  Rep.  483;  Richmond  v.  McGirr,  259. 

78  Ind.  192;  Rushville  Gas  Co.  v.  Rushville,  Substitution  of  Bonds.  —  McKee   v.  Vernon 

121   Ind.  206,  16  Am.  St.  Rep.  388;  Mills  v.  Countv,  3  Dill.  (U.  S.)  210. 

Gleason,  11  Wis.  470,  78  Am.  Dec.  721.    Com-  10.  Dunbat  v.  Canyon  County,  (Idaho  1S97) 
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still,  where  a  refunding  bond  was  given  in  lieu  of  outstanding  indebtedness, 
the  validity  of  which  was  in  dispute,  the  bond  has  been  held  enforceable, 
though  the  indebtedness  for  which  it  was  given  could  not  have  been  enforced.1 
In  Ioiva  it  has  been  held  that  a  municipal  corporation  has  no  authority  to 
issue  a  long-time  bond  to  pay  its  general  indebtedness,  and  thereby  postpone 
for  long  periods  the  payment  of  its  current  expenses.8  And  in  other  cases 
the  inherent  power  of  municipal  corporations,  and  especially  quasi-municipal 
corporations  such  as  counties,  to  issue  interest-bearing  bonds  to  take  the 
place  of  their  outstanding  indebtedness,  has  been  denied.3 

Sale  of  Bonds.  —  Where  bonds  are  issued  by  a  municipal  corporation  for  sale 
in  the  open  market,  the  proceeds  to  be  used  in  liquidating  outstanding 
indebtedness,  the  power  to  do  so  is  not  a  matter  of  course  and  depends,  in 
the  absence  of  statutory  sanction,  upon  their  power  to  borrow  money; 4  but 
the  issuance  of  refunding  bonds  directly  to  holders  of  municipal  indebtedness 
is  not  a  borrowing  of  money  within  the  meaning  of  a  statutory  provision 
requiring  the  assent  of  the  taxpayers  as  a  condition  precedent  to  the  power 
to  borrow  money.5 

In  Kansas  the  statutory  provision  that  no  bonds,  except  for  school  pur- 
poses, shall  be  voted  for  or  issued  by  counties  within  one  year  after  their 
organization,  prohibits  the  issuance  of  funding  bonds  within  such  time,  though 
under  the  general  provisions  relating  to  the  issuance  of  such  bonds  they  are 
issued  without  being  voted  for.0 

(b)  Statutory  Authority  —  aa.  In  General.  —  The  legislature  may  undoubtedly, 
in  the  absence  of  constitutional  restrictions,  empower  municipal  corporations 
to  issue  bonds  to  fund  their  indebtedness,7  and  may  authorize  them,  with  the 
assent  of  the  taxpayers,  to  issue  bonds  to  fund  a  claim  though  the  claim  is 
not  one  which  the  law  recognizes  as  a  legal  obligation,8  provided  the  debt  was 
one  which  the  legislature  could  have  empowered  the  corporation  to  contract, 
as  the  sanction  to  refund  the  indebtedness  gives  it  validity.9  The  general 
power  to  borrow  money  and  issue  bonds  for  municipal  purposes  includes  the 
power  to  borrow  money  to  pay  or  refund  the  indebtedness  of  the  municipality.10 

66.  Judgment  Bonds.  • —  Bonds  given  to  refund  a  judgment  cannot  be  attacked 
though  the  judgment  could  have  been  defeated  if  the  proper  defenses  had 
been  set  up. 11 

49  Pac.  Rep.  409;  Johnsons.  Butler,  31  La.  Thus,  a  statute  authorizing  a  county  10  fund 
Ann.  770;  Hills  v.  Peekskill  Sav.  Bank,  26  its  outstanding  warrants  which  did  not  draw 
Hun  (N.  Y.)  161 ;  Keehn  v.  Wooster,  7  Ohio  interest,  and  to  make  the  bonds  given  in  ex- 
Cir.  Dec.  456,  13  Ohio  Cir.  Ct.  270;  Altaffer  v.  change  therefor  bear  interest,  is  valid.  Chap- 
Nelsonn,  9  Ohio  Cir  Dec.  599,  18  Ohio  Cir.  Ct.  man  v.  Morris,  28  Cal.  393.  See  also  Riley  v. 
145;  MiUerstown  v.  Frederick,  114  Pa.  St.  435.      Garfield  Tp.,  58  Kan.  299. 

1.  Little  Rock  v.  Merchants'  Nat.  Bank,  98  8.  Linn  County  v.  Snyder,  45  Kan.  636,  23 
U.  S.  308,  5  Dill.  (U.  S.)  299;  Dugasz'.  Donald-      Am.  St.  Rep.  742. 

sonville,  33  La.  Ann.  668;  Stamper  v.  Holla-  9.  Smith  v.  Stephan,  66  Md.  381;  Lexington 
day,  72  Mo.  499;  Hills?'.  Peekskill  Sav.  Bank,  v.  Union  Nat.  Bank,  75  Miss.  1;  Bradley  v. 
101  N.  Y.  490.  See  also  Sullivan  v.  Walton,  Franklin  County,  65  Mo.  638;  State  v.  Alexan- 
20  Fla.  552.  der.  14  Neb.  280;  Hill  v.  Peekskill  Sav.  Bank, 

2.  Heins  v.  Lincoln,  102  Iowa  69.  Compare  46  Hun  (N.  Y.)  180,  11  N.  Y.  St.  Rep.  596; 
Bogart  v.  Lamotte  Tp.,  79  Mich.  294.  Darke  v.  Salt   Lake  County,   15  Utah  467; 

3.  Oquawka  v.  Graves,  (C.  C.  A.)  82  Fed.  Baker  v.  Seattle.  2  Wash.  576.  See  infra,  this 
Rep.  568;  Eagle  v.  Beard,  33  Ark.  497;  Hardin      subsection,  Curative  Acts. 

County  v.  McFarland,  82  111.  138;  State  v.  10.  Huron  v.  Second  Ward  Sav.  Bank,  57  U. 
Babcock,  23  Neb.  802.  See  also  Goodnow  v.  S.  App.  593,  86  Fed.  Rep.  272;  Portland  Sav. 
Ramsey  County,  n  Minn.  31.  Bank  v.  Evansville,  25  Fed.  Rep.  389;  Second 

4.  Merrill  v.  Monticello,  138  U.  S.  673,  affirm-  Ward  Sav.  Bank  v.  Huron,  80  Fed.  Rep.  660; 
ing  14  Fed.  Rep.  628,  22  Fed.  Rep.  589.  "  Quincy  v.  Warfield,  25  111.  317;  Galena  v.  Cor- 

5.  Pratt  County  v.  Society  for  Sav.,  90  Fed.  with,  48  111.  423;  Hyde  Park  v.  Ingalls,  87  111. 
Rep.  233,  61  U.  S.  App.  61.  ir;  Morris  v.  Taylor,  31  Oregon  62;  Rogan  v. 

6.  Coffin  v.  Kearny  County,  12  U.  S.  App.  Watertown,  30  Wis.  259.  Compare  Merrill  v. 
562,  57  Fed.  Rep.  137.  Monticello,  138  U.  S.  673,  affirming  14  Fed. 

7.  Thomas  v.  Smith,  1  Mont.  21;  Hotchkiss      Rep.  628,  22  Fed.  Rep.  589. 

v.  Marion,  12  Mont.  218;  Jefferson  County  v.  11.  ./Etna  L.  Ins.  Co.  v.  Lyon  County,  44  Fed. 
People,  5  Neb.  127;  Hills  v.  Peekskill  Sav.  Rep.  329,  affirmed  159  U.  S.  245 ;  Geer  v.  Ouray 
Bank,  101  N.  Y.  490.  County,  97  Fed.  Rep.  435,  38  C.  C.  A.  250; 
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<-,-.  Constitutionality  of  Statute.  —  A  county  is  not  strictly  a  corporation,  and 
therefore  a  constitutional  provision  prohibiting  the  grant  of  corporate  powers 
by  special  legislation  does  not  inhibit  the  legislature  from  authorizing  coun- 
ties to  issue  funding  bonds  by  a  special  act.1  A  statute  dividing  municipal 
corporations  into  particular  classes  and  conferring  upon  a  class  the  power  to 
issue  funding  bonds  is  not  unconstitutional  as  special  legislation.2  Nor  is  the 
power  to  issue  bonds  to  fund  indebtedness  the  incurring  of  an  indebtedness 
w  ithin  the  meaning  of  a  constitutional  provision  against  the  incurring  of 
indebtedness  without  the  assent  of  the  taxpayers.3 

,/,/.  Right  of  Creditors  to  Demand  Funding  Bonds. — Some  statutes,  in  addition 
to  conferring  the  power  on  municipal  corporations  to  issue  bonds  to  fund 
their  indebtedness,  give  to  the  holders  of  the  indebtedness  to  be  refunded  the 
right  to  demand  the  issuance  to  them  of  funding  bonds.4  If  the  indebtedness 
for  which  the  issuance  of  a  funding  bond  is  sought  to  be  enforced  was  barred 
by  the  statute  of  limitations,  the  corporation  may  refuse  to  issue  the  bond.5 
Where  the  statutes  merely  empower  the  corporation  to  fund  its  indebtedness, 
it  is  discretionary  with  it  to  do  so,  and  creditors  cannot  compel  it  to  do  so.6 

ee.  What  Indebtedness  May  Be  Refunded.  —  Where  bonds  to  refund  municipal 
indebtedness  are  issued  under  statutory  authority,  the  question  in  regard  to 
the  power  of  the  corporation  as  affected  by  the  character  of  the  indebtedness 
to  be  refunded  is  purely  a  matter  of  statutory  construction.7 


Sioux  City,  etc.,  R.  Co.  v.  Osceola  County,  45 
Iowa  168;  Sioux  Cily,  etc.,  R.  Co.  v.  Osceola 
County,  52  Iowa  168;  Sioux  City  v.  Weare, 
59  Iowa  95;  State  v.  Wilkinson,  20  Neb.  610; 
State  v.  Dakota  County,  22  Neb.  448.  See  also 
Union  Bank  v.  Oxford,  90  Fed.  Rep.  7. 

A  Void  Judgment  Cannot  Form  the  Basis  of 
County  Bonds.  —  Abbott  v.  Yuma  County,  18 
Colo.  6. 

1.  Pulaski  County  v.  Reeve,  42  Ark.  54. 

2.  Los  Angeles  v.  Teed,  112  Cal.  319. 

3.  Geer  v.  Ouray  County,  (C.  C.  A.)  97  Fed. 
Rep.  435;  Los  Angeles  v.  Teed,  112  Cal.  319 
{disapproving  Doon  Tp.  v.  Cummins,  142  U.  S. 
366). 

4.  Summit  County  v.  People,  10  Colo.  14; 
State  v.  Funding  Board,  39  La.  Ann.  395 ;  Stale 
v.  New  Orleans,  43  La.  Ann.  130;  Trach  v. 
McCauley,  6  Nonham.  Co.  Rep.  (Pa.)  193. 

Recovery  Back  of  Premium  Demanded.  —  Lloyd 
v.  Altoona,  134  Pa.  St.  545. 

5.  Bates  v.  Gregory,  (Cal.  1889)22  Pac.  Rep. 
683,  89  Cal.  387. 

6.  Clarke  v.  San  Jacinlo  County,  18  Tex. 
Civ.  App.  204. 

7.  United  States.  —  Fisher  v.  Board  of  Liqui- 
dation, 56  Fed.  Rep.  49;  U.  S.  v.  Board  of 
Liquidation,  60  Fed.  Rep.  387,  23  U.  S.  App. 
29;  Haskell  County  v.  National  L  Ins.  Co., 
90  Fed.  Rep.  228,  61  U.  S.  App.  53;  Meath 
v.  Phillips  County,  108  U.  S.  553;  Board  of 
Liquidation  v.  Hart,  118  U.  S.  136;  Utter  v. 
Franklin,  172  U.  S.  416  (construing  Act  Con- 
gress June  6,  1896,  relating  to  the  funding  of 
the  outstanding  bonds  of  Arizona  Terriiory); 
Kiowa  County  v.  Howard,  49  U.  S.  App.  642, 
83  Fed.  Rep.  296;  Seward  County  v.  vEtna  L. 
Ins.  Co.,  61  U.  S.  App.  41,  90  Fed.  Rep.  222; 
Whitwell  v.  Pulaski  County,  2  Dill.  (U.  S.)  249, 
29  Fed.  Cas.  No.  17,605. 

Arizona. — Yavapai  Counly  v.  McCord,  (Ariz. 
1899)  59  Pac.  Rep.  99. 

California.  —  Los  Angeles  v.  Teed,  112  Cal. 
319- 


Idaho.  —  Bannock  County  v.  Bunting,  (Idaho 
!8o4)  37  Pac-  Rep.  277. 

Iowa.  — ■  Heins  v.  Lincoln,  102  Iowa  69. 

Kansas.  —  Carpenter  v.  Hindman,  32  Kan. 
601;  Riley  v.  Garfield  Tp.,  54  Kan.  463;  State 
v.  Scott  County,  58  Kan.  491. 

Kentucky.  —  Woods  v.  Board  of  Education, 
(Ky.  1899)  53  S.  W.  Rep.  5i7- 

Louisiana.  —  Adams  v.  Board  of  Liquidation, 

39  La.  Ann.  689;  State  v.  Funding  Board,  39 
La.  Ann.  395;  Jardet  v.  Board  of  Liquidation, 

40  La.  Ann.  379;  State  v.  Board  of  Licuida- 
tion,  40  La.  Ann.  398;  Buckingham  v.  Board 
of  Liquidation,  39  La.  Ann.  343;  Manning  v. 
Board  of  Liquidation,  39  La.  Ann.  327;  Schul- 
hoefer  v.  New  Orleans.  40  La.  Ann.  512;  State 
v.  New  Orleans,  43  La.  Ann.  130;  Hope  v. 
Board  of  Liquidation,  43  La.  Ann.  738;  State 
v.  Board  of  Liquidation,  51  La.  Ann.  1142; 
State  v.  Board  of  Liquidation,  51  La.  Ann. 
1849. 

Michigan.  —  Port  Huron  v.  McCall,  46  Mich. 

565. 

Missouri.  —  Stamper  1.  Holladay,  72  Mo. 
499;  Orr  v.  Lawrence  County,  75  Mo.  246. 

Montana.  —  Hotchkiss  v.  Marion,  12  Mont. 
218. 

Are//raska. — State  v.  Benton,  33  Neb.  834; 
State  v.  Benton,  33  Neb.  823. 

New  York.  —  Hills  v.  Peekskill  Saw  Bank, 
101  N.  Y.  490;  People  v.  Carpenter,  31  N.  Y. 
App.  Div.  603;  Crowninshield  v.  Cayuga 
County,  124  N.  Y.  583;  Van  Tassell  :•.  Derren- 
bacher,  56  Hun  (N.  Y.)  477. 

Ohio.  —  Newton  v.  Toledo,  8  Ohio  Cir.  Dec. 
607;  Cincinnati  v.  Anderson,  6  Ohio  Cir.  Dec. 
594,  10  Ohio  Cir.  Ct.  265;  Cincinnati  v.  Guck- 
enberger,  60  Ohio  St.  353. 

Oklahoma.  —  Territory  v.  Hopkins,  9  Okla. 
133- 

Texas.  —  Conklin  v.  El  Paso,  (Tex.  Civ. 
App.  1S97)  44  S.  W.  Rep.  S79,  writ  of  error 
denied  in  91  Tex.  537;  Winston  v.  Ft.  Worth, 

(Tex,  Civ,  App,  1898)  47  S.  W.  Rep.  740. 
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(c)  Constitutional  and  Statutory  Restrictions  on  Indebtedness.  —  Constitutional  or 
statutory  restrictions  against  the  incurring  of  indebtedness  in  excess  of  the 
revenue  provided  for  the  year,1  or  in  excess  of  a  certain  percentage  of  the 
valuation  of  the  taxable  property,  prohibit  the  issue  of  bonds  beyond  such 
limit  to  borrow  money  to  pay  outstanding  indebtedness,2  though  if  the  pro- 
ceeds of  such  bonds  are  actually  used  to  pay  valid  outstanding  indebtedness 
the  bondholders  are  entitled  to  enforce  the  bonds  to  the  extent  of  the  pro- 
ceeds so  used.3 

A  Distinction  is  to  be  drawn  between  the  issuance  of  funding  bonds  directly 
to  the  holders  of  the  indebtedness  to  be  funded,  and  the  sale  of  bonds  in  the 
market  for  the  purpose  of  using  the  proceeds  to  pay  off  outstanding  indebted- 
ness, and  though  the  latter  is  a  borrowing  of  money  and  creates  a  new 
indebtedness,  and  depends  upon  the  power  of  the  corporation  to  borrow  the 
money,  still  the  former  does  not  create  any  new  indebtedness,  and  is  not  to 
be  considered  in  determining  the  validity  of  the  bonds  as  affected  by  the 
constitutional  or  statutory  limitation  on  indebtedness.4 

(d)  Form  of  Funding  Bonds.  —  Funding  or  renewal  bonds  must  of  course  comply 
with  the  statutory  requirements  as  to  their  form,5  but  if  the  statute  does  not 


Utah.  —  Darke  v.  Salt  Lake  County,  15  Utah 
467. 

Washington.  —  De  Mattos  v.  New  Whatcom, 
4  Wash.  127;  Richards  v.  Klickitat  County,  13 
Wash.  509. 

"  Matured  and  Maturing  Indebtedness  of  Every 
Kind  and  Description."  —  Howard  v.  Kiowa 
County,  73  Fed.  Rep.  406,  (C.  C.  A.)  83  Fed. 
Rep.  296;  Society  for  Sav.  v.  Pratt  County,  82 
Fed.  Rep.  573;  Haskell  Counly  v.  National  L. 
Ins.  Co.,  (C.  C.  A.)  go  Fed.  Rep.  228.  See  also 
Carpenter  v.  Hindman,  32  Kan.  601. 

The  Illinois  Act,  Feb.  13,  1865,  authorizes 
cities  and  towns  therein  specified  to  issue 
bonds  to  refund  only  indebtedness  incurred  at 
the  time  of  the  passage  of  the  act.  People  v. 
Lippincot,  81  111.  194. 

Mortgage  Bonds  Charged  on  Property  Purchased 
by  Corporation.  —  Waite  v.  Santa  Cruz,  89  Fed. 
Rep.  619,  (C.  C.  A.)  98  Fed.  Rep.  387. 

1.  Bannock  County  v.  Bunting,  (Idaho  1894) 
37  Pac.  Rep.  277. 

2.  Doon  Tp.  v.  Cummins,  142  U.  S.  366,  36 
Am.  &  Eng.  Corp.  Cas.  417,  reversing  142  U. 
S.  379;  Nesbit  v.  Riverside  Independent  Bust., 
144  U.  S.  610,  affirming  25  Fed.  Rep.  635;  Hol- 
liday  r.  Hilderbrandt,  97  Iowa  177;  Sinking 
Fund  Com'rs  :\  Zimmerman,  101  Ky.  432; 
State  v.  Babcock,  18  Neb.  141;  Birkholz  v. 
Dinnie,  6  N.  Dak.  511;  State  v.  McGraw,  12 
Wash.  541.  See  also  yEtna  L.  Ins.  Co.  v.  Lyon 
County,  82  Fed.  Rep.  929. 

3.  ./Etna  L.  Ins.  Co.  v.  Lyon  County,  82  Fed. 
Rep.  929;  Independent  Dist.  v.  Society  for 
Sav.,  98  Iowa  581. 

The  burden  is  on  the  holder  of  such  bonds 
to  show  the  use  of  their  proceeds.  Anderson 
v.  Orient  F.  Ins.  Co.,  88  Iowa  579;  Holliday 
v.  Hilderbrandt,  97  Iowa  177. 

4.  United  States.  —  .I'Etna  L.  Ins.  Co.  v.  Lyon 
County,  44  Fed.  Rep.  329,  affirmed  159  U.  S. 
245;  Lake  County  v.  Piatt,  79  Fed.  Rep.  567, 
49  U.  S.  App.  216;  Huron  v.  Second  Ward 
Sav.  Bank.  86  Fed.  Rep.  272,  57  U.  S.  App. 
593;  Jamison  v.  Independent  School  Dist.,  90 
Fed.  Rep.  387;  Taylor  v.  Garfield  School  Dist., 
97  Fed.  Rep.  753;  Reynolds  v.  Lyon  County, 
97  Fed.  Rep.  155;  Doon  Tp.  v.  Cummins,  142 
U.  S.  366;  Maish  v.  Arizona,  164  U.  S.  599. 
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Colorado.  —  Lake  County  v.  Standley,  24 
Colo.  1. 

Indiana.  —  Powell  v.  Madison,  107  Ind.  106; 
Myers  v.  Jeffersonville,  145  Ind.  431. 

Ioiva.  —  Sioux  City  v.  Weare,  59  Iowa  95, 
Heins  v.  Lincoln,  102  Iowa  69;  Thompson  v. 
Independent  School  Dist.,  102  Iowa  94. 

Kentucky.  —  Farson  v.  Sinking  Fund  Com'rs, 
97  Ky.  119;  Aydelett  v.  South  Louisville,  (Ky. 
1894)  26  S.  W.  Rep.  717;  Richmond  Cemetery 
Co.  v.  Sullivan,  (Ky.  189S)  47  S.  W.  Rep. 
1079. 

Montana.  —  Hotchkiss  v.  Marion,  12  Mont. 
218;  Palmer  v.  Helena,  19  Mont.  61. 

New  York.  —  Poughkeepsie  v.  Quintard,  136 
N.  Y.  275,  affirming  65  H  un  (N.  Y.)  141. 

North  Carolina.  ■ —  Blanton  v.  McDowell 
County,  101  N.  Car.  532. 

Oregon.  —  Morris  v.  Taylor,  31  Oregon  62. 

Pennsylvania.  —  Snyder  v.  Kantner,  190  Pa. 
St.  440. 

South  Dakota. — Mitchell  v.  Smith,  12  S.  Dak, 
241;  National  Ins.  Co.  v.  Mead,  13  S.  Dak.  37, 
rehearing  denied  13  S.  Dak.  342. 

Texas.  —  Conklin  v.  El  Paso,  (Tex.  Civ.  App. 
1897)  44  S.  W.  Rep.  879. 

Wyoming.  —  Miller  v.  School  Dist.  No.  3,  5 
Wyo.  217. 

See  also  Opinion  of  Justices,  81  Me. '602; 
Pratt  County  v.  Society  for  Sav.,  90  Fed.  Rep. 
233,  61  U.  S.  App.  61;  Ludlow  v.  Board  of 
Education,  (Ky.  1895)  29  S.  W.  Rep.  854,  16 
Ky.  L.  Rep.  805;  Huron  v.  Second  Ward  Sav. 
Bank,  57  U.  S.  App.  593. 

But  even  in  such  case  the  bonds  given  in 
exchange  should  not  bear  date  and  interest 
prior  to  the  maturity  or  surrender  of  the  old 
bonds.  Sinking  Fund  Com'rs  v.  Zimmerman, 
101  Ky.  432. 

A  special  act  authorizing  a  municipal  cor- 
poration to  sell  bonds  to  refund  its  indebted- 
ness of  all  kinds  will  take  bonds  necessary  for 
the  purpose  out  of  a  general  statutory  provi- 
sion limiting  the  power  to  incur  bonded  in- 
debtedness. Seward  County  v.  JEina.  L.  Ins. 
Co,,  61  U.  S.  App.  41,  90  Fed  Rep.  222. 

5.  Keehn  v.  Wooster,  7  Ohio  Cir.  Dec.  456, 
13  Ohio  Cir.  Ct.  270.  See  infra,  this  section, 
Form  o f  Bonds. 
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specify  the  form  of  the  bonds  to  be  issued,  they  may  be  in  the  usual 
negotiable  form,1  and  the  time  and  terms  of  payment  of  the  bonds  may  be 
fixed  different  from  those  of  the  indebtedness  refunded.3 

(e)  Rights  of  Bona  Fide  Holders.  —  A  municipal  corporation  is  estopped  from 
defending  an  action  by  an  innocent  purchaser  to  collect  its  negotiable  bonds 
issued  to  borrow  money  to  refund  indebtedness,  and  which  recite  that  they 
were  issued  for  the  purpose  of  refunding  the  bonds,  warrants,  or  floating  debt 
of  the  corporation,  either  on  the  ground  that  the  warrants  or  bonds  w  hich 
they  were  issued  to  satisfy  were  void,  or  that  the  apparent  debt  which  they 
were  issued  to  pay  was  fictitious.3  Where,  however,  the  old  bonds  or 
indebtedness  refunded  was  illegal,  as  being  in  excess  of  the  constitutional 
limit  of  indebtedness,  renewal  bonds  which  also  exceed  such  limit  are  equally 
illegal  in  all  hands.'4  Where  the  statute  expressly  authorizing  the  issue  of 
bonds  to  redeem  outstanding  warrants  provides  that  the  issue  shall  not  exceed 
the  amount  necessary  to  redeem  the  warrants,  a  bona  fide  purchaser  of  the 
bonds  sold  for  such  purpose  is  entitled  to  rely  on  recitals  in  the  bonds  as  to 
the  amount  of  bonds  required  to  be  issued,  and  is  not  bound  to  go  further  to 
ascertain  whether  there  has  been  an  overissue.5 

(f)  Amount  of  Bonds  to  Be  Issued.  —  Provisions  in  the  statute  authorizing  the 
issue  of  refunding  bonds,  which  limit  the  amount  of  bonds  to  be  issued,  are  of 
course  binding,  and  bonds  in  excess  of  such  limit  cannot  be  issued.6 

(g)  Recovery  on  Original  Indebtedness.  —  Where  the  holder  of  a  valid  municipal 

bond  surrenders  it  to  the  municipal  corporation  at  maturity  and  receives  a 
renewal  bond  which  for  any  reason  is  void,  the  old  bond  though  surrendered 
is  not  extinguished,  but  a  recovery  may  be  had  thereon  to  the  same  extent 
as  though  the  renewal  bond  had  not  been  given.7 

c.  Special  Purposes  for  Which  Bonds  May  Be  Authorized  —  (i) 
Issuance  of  Bonds  Must  Be  for  Corporate  Purpose.  — The  legislature  cannot 


1.  Carter  County  v.  Sinton,  120  U.  S.  517; 
Waile  v.  Santa  Cruz,  89  Fed.  Rep.  619;  Rath- 
bone  v.  Hopper,  57  Kan.  240. 

2.  Kiowa  County  v.  Howard,  49  U.  S.  App. 
642,  83  Fed.  Rep.  296. 

It  has  been  held  that  bonds  purporting  on 
their  face  to  be  "  refunding  bonds,"  sufficiently 
comply  with  a  requirement  that  all  bonds 
should  designate  the  class  of  indebtedness  to 
which  they  belong.  Cadillac  v.  Woonsocket 
Sav.  Inst.,  (C.  C.  A.)  58  Fed.  Rep.  935. 

3.  Bona  Fide  Holders.  —  Huron  v.  Second 
Ward  Sav.  Bank,  57  U.  S.  App.  593;  Ashley  v. 
Presque  Isle  County,  60  Fed.  Rep.  55.  16  U.  S. 
App.  656;  Second  Ward  Sav.  Bank  v.  Huron, 
80  Fed.  Rep.  660;  Brown  v.  Ingalls  Tp.,  81 
Fed.  Rep.  485;  Kiowa  County  v.  Howard,  (C. 
C.  A.)  83  Fed.  Rep.  296;  Brattleboro  Sav. 
Bink  v.  Hardy  Tp.,  98  Fed.  Rep.  524;  Wesson 
v.  Mt.  Vernon,  98  Fed.  Rep.  804,  39  C.  C.  A. 
301.  Compare  Santa  Cruz  v.  Waite,  9S  Fed. 
Rep.  387,  39  C.  C.  A.  106. 

If  the  corporation  was  expressly  authorized 
by  statute  to  issue  bonds  to  refund  its  indebt- 
edness, and  bonds  are  issued  to  renew  old 
bonds  or  to  pay  old  indebtedness,  the  corpora- 
tion cannot  defend  an  action  on  such  renewal 
bonds  as  against  a  bona  fide  holder  on  account 
of  vice  in  the  old  bonds  which  may  have  ren- 
dered them  unenforceable,  or  because  of  vice 
in  the  old  indebtedness.  Ballou  v.  Jasper 
County,  3  Fed.  Rep.  620;  Chandler  v.  Attica, 
18  Fed.  Rep.  2gg;  National  Bank  of  Commerce 
v.  Grenada,  41  Fed.  Rep.  87;  Wesl  Plains  Tp. 
v.  Sage,  (C.  C.  A.)  69  Fed.  Rep.  943;  Seward 


County  v.  ./Etna  L.  Ins.  Co.,  (C.  C.  A.)  go  Fed. 
Rep.  222;  Graves  v.  Saline  County,  161  U.  S. 
35g;  Myers  v.  Jeffersonville,  145  Ind.  431; 
Brown  v.  Milliken,  42  Kan.  76g.  See  also 
Meade  County  v.  yEtna  L.  Ins.  Co.,  go  Fed. 
Rep.  237,  61  U.  S.  App.  51. 

4.  Nesbit  v.  Independent  School-Dist.,  25 
Fed.  Rep.  635;  Shaw  v.  Independent  School 
Dist.,  62  Fed.  Rep.  gii,  77  Fed.  Rep.  277,  40 
U.  S.  App.  475;  Holliday  v.  Hildebrandt,  g7 
Iowa  177;  Millerslown  v.  Frederick,  114  Pa. 
St.  435. 

6.  Sherman  County  v.  Simons,  log  U.  S.  735. 

6.  State  v.  Babcock,  18  Neb.  141. 

Where  the  statute  authorizes  the  issuance 
of  funding  bonds  to  redeem  outstanding  bonds, 
which  is  to  be  accomplished  either  by  a  sale 
of  the  bonds  and  the  payment  of  the  outstand- 
ing bonds  with  the  proceeds,  or  by  an  ex- 
change of  the  new  for  the  old  bonds,  it  has 
been  held  that  the  corporation  should  not 
issue  and  sell  more  bonds  than  is  sufficient  to 
pay  the  old  bonds,  though  the  new  bonds  are 
sold  at  a  premium.  Sinking  Fund  Com'rs  v. 
Zimmerman,  iot  Ky.  432. 

Still  if  the  premium  is  not  more  than  suffi- 
cient to  cover  the  expense  of  the  new  issue,  it 
will  not  affect  the  right  to  issue  new  bonds  to 
the  full  amount  of  the  old.  Richmond  Ceme- 
tery Co.  v.  Sullivan,  (Ky.  189S)  47  S.  W.  Rep. 
1079. 

7.  Gause  v.  Clarksville.  1  Fed.  Rep.  353; 
Deyo  v.  Otoe  County.  37  Fed.  Rep.  246;  Mer- 
chants' Nat.  Bank  v.  Pulaski  County,  1  Mc- 
Crary  (U.  S  )3i6;  Anderson  v.  Bullock  County 
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authorize  the  issuance  of  bonds  by  a  municipal  corporation  for  every  purpose; 
as  such  obligations  must  be  discharged  with  money  raised  by  taxation,  the 
question  resolves  itself  into  the  inquiry  as  to  the  purposes  for  which  the  power 
of  taxation  may  be  exercised.1 

Bonds  to  Secure  Location  of  Public  Building.  —  Municipal  corporations  receive  such 
special  benefits  from  the  location  of  public  buildings  within  their  limits  as  to 
justify  the  legislature  in  granting  them  power  to  issue  bonds  to  secure  such 
location.2 

Bonds  to  Supply  Municipality's  Quota  to  United  States  Army  Draft.  —  Bonds  issued  by 
municipalities  in  the  northern  states  to  borrow  money  to  be  used  in  giving 
bounties  to  volunteers,  in  order  to  supply  the  municipality's  quota  to  the 
United  States  army  draft  during  the  war  of  the  rebellion,  and  also  to  pay 
bounties  to  soldiers  already  enlisted  and  accredited  to  the  municipality,  have 
been  sustained  as  being  for  a  public  purpose.3 

(2)  Public  Works  and  Improvements.  —  Where  a  corporation  is  authorized 
to  contract  for  public  works  or  improvements,  it  may  contract  for  the  erection 
of  such  works  and  the  making  of  such  improvements  on  the  credit  of  the  cor- 
poration, and  issue  to  the  contractor  in  payment  therefor  bonds  of  the  corpora- 
tion.1  But  if  the  statute  authorizing  the  making  of  a  public  improvement 
expressly  provides  for  meeting  the  expenses  thereof  by  other  means  than 
the  issuance  of  bonds,  an  issue  of  bonds  therefor  is  not  authorized.5  And 
where  a  municipal  corporation  was  authorized  "  to  borrow"  money  to  erect  a 
public  improvement  such  .as  a  schoolhouse,  it  was  held  that  it  was  not  author- 
ized to  deliver  the  bonds  to  the  contractor  in  payment  for  the  construction 
of  the  building.0  On  the  other  hand,  the  express  power  to  borrow  money  for 
such  a  purpose  would  imply  power  to  issue  bonds  as  evidences  of  the  loan.7 

The  statutes  generally  expressly  authorize  the  issue  of  bonds  to  raise  money 
for  extraordinary  expenditures,8  such  as  the  erection  of  necessary  public 

Bank,  122  Ala.  275;  Jefferson  County  v.  Haw- 
kins, 23  Fla.  223;  Guckenberger  v.  Dexter,  8 
Ohio  Dec.  530.  5  Ohio  N.  P.  429.  See  also 
Plattsmouth  v.  Fitzgerald,  10  Neb.  401. 

1.  Livingston  County  v.  Weider,  64  111.  427; 
Casey  v.  People,  132  111,  546.  See  this  ques- 
tion discussed  in  the  title  Municipal  Am,  ante. 

2.  Burr  v.  Carbondale,  76  111.  455;  Hensley 
Tp.  v.  People,  84  111.  544  ;  Carpenter  v.  Mather, 
4  111.  374;  Schneck  v.  Jefferson  ville,  152  Ind. 
204;  Lund  v.  Chippewa  County,  93  Wis.  640. 
Compare  Livingston  County  v.  Weider,  64  111. 
427. 

Location  of  County  Seat  Within  City  Limits.  — 

Schneck  v.  Jeff ersonville,  152  Ind.  204. 

3.  Taylor  v.  Thompson,  42  111.  9;  Hender- 
son v.  Lagow,  42  111.  361;  Briscoe  v.  Allison, 
43  111.  291;  Misner  v.  Bullard,  43  III.  470; 
Johnson  v.  Campbell,  49  111.  317;  Magee  v. 
Cutler,  43  Barb.  (N.  Y.)  239;  People  v.  Living- 
ston County,  43  Barb.  (N.  Y.)  298,  34  N.  Y. 
516;  Speer  v.  School  Directors,  50  Pa.  St.  150; 
Brodhead  v.  Milwaukee,  19  Wis.  624,  88  Am. 
Dec.  711.  See  also  Booth  v.  Woodbury,  32 
Conn.  118. 

In  the  absence  of  express  statutory  author- 
ity, however,  corporations  would  not  have  this 
power.    Burrill  v.  Boston,  2  Cliff.  (U.  S.)  590. 

Bonds  Issued  to  Provide  for  the  Support  of  In- 
digent Families  of  Soldiers  enlisted  in  the  army 
of  the  Confederate  states  are  not,  it  has  been 
held,  invalid  as  being  in  aid  of  the  rebellion. 
Bartow  Counly  v.  Newell,  64  Ga.  699;  Akin  v. 
Bartow  County,  54  Ga.  59;  Neel  v.  Bartow 
County,  94  Ga.  216;  Bartow  County  v.  Con- 
yers,  108  Ga.  559. 
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And  the  fact  that  purchasers  of  such  bonds 
were  active  in  encouraging  the  soldiers  to  vol- 
unteer is  immaterial.  Neel  v.  Bartow  County, 
94  Ga.  216. 

4.  Public  Works  and  Improvements.  —  Holmes 
v.  Shreveport,  31  Fed.  Rep.  113;  Mason  v. 
Shawneetown,  77  111.  533;  Wyandotte  v.  Zeitz, 
2t  Kan.  649;  State  v.  Babcock,  22  Neb.  614; 
Williamsport  v.  Com..  84  Pa.  St.  487,  24  Am. 
Rep.  208;  Neely  v.  Yorkville,  10  S.  Car.  141; 
Galveston  v.  Loonie,  54  Tex.  517.  Compare 
Farr  v.  Grand  Rapids,  112  Mich.  99. 

6.  Claiborne  County  v.  Brooks,  111  U.  S.  400; 
Shawnee  County  v.  Carter,  2  Kan.  115;  Marion- 
neaux  v.  Police  Jury,  23  La.  Ann.  251;  Good- 
now  v.  Ramsey  County,  11  Minn.  31;  Vaughn 
v.  Forsyth  County,  117  N.  Car.  429. 

6.  State  v.  School  Dist.  No.  4,  16  Neb.  182; 
Ashuelot  Nat.  Bank  v.  School  Dist.  No.  7,  41 
Fed.  Rep.  514. 

7.  Comanche  County  v.  Lewis,  133  U.  S. 
198. 

8.  Statutes  Authorizing  Bonds  for  Extraordinary 
Expenditures. —  Dorian  v.  Shreveport,  28  Fed. 
Rep.  287;  Gladstone  v.  Throop,  (C.  C.  A.)  71 
Fed.  Rep.  341;  Kimball  v.  Mobile  County,  3 
Woods  (U.  S.)  555,  14  Fed.  Cas.  No.  7,774;  Chi- 
cago v.  McDonald,  176  111.  404;  Naegely  v.  Sag- 
inaw, 101  Mich.  532;  People  v.  Gravesend, 
154  N.  Y.  381;  Arverne  by-the-Sea  v.  Shepard, 
20  N.  Y.  App.  Div.  12;  Hurlburt  v.  Banks. 
(Supm.  Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  196; 
Hubbard  v.  Sadler,  104  N.  Y.  223;  Walker  v. 
Cincinnati,  21  Ohio  St.  14,  8  Am.  Rep.  24; 
Palestine  v.  Royall,  16  Tex.  Civ.  App.  36. 

To  Meet  Expense  of  Re-indexing  Records  of 
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buildings,1  the  construction  and  improvement  of  streets  and  roads,*  and  con- 
struction of  bridges,3  the  improvement  of  the  navigation  of  rivers  within  the 
limits  of  the  corporation,-4  the  construction  of  a  sewerage  and  drainage  system,5 


Kings  County.  —  Matter  of  Kenna,  91  Hun  (N. 
Y.)  17S. 

1.  Public  Buildings  —  United  States.  — 
Comanche  County  v.  Lewis,  133  U.  S.  198, 
affirming  35  Fed.  Rep.  343;  Coulson  v.  Port- 
land, Dcady  (U.  S.)  481;  Lewis  v.  Sherman 
County,  1  McCrary  (U.  S.)  377;  Montgomery  v. 
Orr,  27  Fed.  Rep.  675;  Francis  v.  Howard 
County,  50  Fed.  Rep.  44;  New  York  L.  Ins. 
Co.  v.  Cuyahoga  County,  (C.  C.  A.)  106  Fed. 
Rep.  123. 

Alabama.  — Alabama  G.  S.  R.  Co.  v.  Reed, 
124  Ala.  253. 

Arkansas.  —  Hudson  v.  Jefferson  County  Ct., 
28  Ark.  359. 

California.  —  Wetmore  v.  Oakland,  99  Cal. 
146. 

Indiana.  —  English  v.  Smock,  34  Ind.  115,  7 
Am.  Rep.  215;  Richmond  v.  McGirr,  78  Ind. 
192. 

Iowa.  —  Way  v.  Fox,  109  Iowa  340. 

Kansas.  —  Linn  County  v.  Snyder,  45  Kan. 
636,  23  Am.  St.  Rep.  742. 

Minnesota.  —  Chaska  Co.  v.  Carver  County, 
6  Minn.  204. 

Missouri.  —  Catron  v.  La  Fayette  County, 
106  Mo.  659. 

Nebraska.  —  Dawson  County  v.  McNainar,  10 
Neb.  276;  State  v.  Babcock,  23  Neb.  128;  Fen- 
ton  v.  Yule,  27  Neb.  758;  Baird  v.  Todd,  27 
Neb.  782;  State  v.  Partridge,  28  Neb.  748; 
Slate  v.  Babcock,  25  Neb.  278. 

Oregon.  —  Hoffman  v.  Branch.  24  Oregon  588. 

South  Carolina. — Jones  v.  Camden,  44  S. 
Car.  319,  51  Am.  St.  Rep.  819. 

Texas.  —  Russell  v.  Cage,  66  Tex.  428; 
Nolan  County  v.  Stale,  83  Tex.  182;  Mitchell 
County  v.  City  Nat.  Bank,  91  Tex.  361,  revers- 
ing 15  Tex.  Civ.  App.  172. 

Washington.  —  State  v.  Hopkins,  12  Wash. 
602. 

Furnishing  Building.  —  Alabama  G.  S.  R.  Co. 
v.  Reed,  124  Ala.  253. 

Limitation  on  Amount  of  Bond  to  Be  Issued.  — 
Francis  v.  Howard  County,  50  Fed.  Rep.  44, 
affirmed  (C  C.  A.)  54  Fed.  Rep.  487;  Millsaps 
v.  Terrell,  60  Fed.  Rep.  193,  23  U.  S.  App.  208. 

Limitation  on  Amount  of  Bonds  to  Be  Issued  for 
Court-house  —  Over-issue  Held  Invalid.  —  Ball  v. 
Presidio  County,  88  Tex.  60,  reversing  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  702. 

Must  Have  Statutory  Authority  to  Issue  for  Erec- 
tion of  Public  Buildings.  —  Lewis  v.  Sherman 
County,  2  McCrary  (U.  S.)  464;  Brown  v. 
Sherman  County,  2  McCrary  (U.  S.)  469; 
Rogers  v.  Le  Sueur  County,  57  Minn.  434;  State 
v.  Lincoln  County,  18  Neb.  283;  Robertson  v. 
Breedlove,  61  Tex.  316;  Nolan  County  v. 
State,  83  Tex.  182. 

Bonds  for  Court-house  Held  Not  Authorized  as 
a  Work  of  Internal  Improvement.  —  Dawson 
County  v.  McNamar,  10  Neb.  276. 

"  Public  Buildings  "  Held  Not  to  Include  School 
House.  —  Stale  v.  Bayonne,  49  N.  J.  L.  308. 

2.  Improvement  of  Streets  and  Roads  —  United 
States.  —  Kimball  v.  Grant  County,  21  Fed. 
Rep.  145;  Chilton  v.  Gratton,  82  Fed.  Rep.  873. 


California.  —  People  v.  San  Luis  Obispo 
County,  50  Cal.  561;  Devine  v.  Sacramento 
County,  121  Cal.  670. 

Kansas.  —  State  v.  Kansas  City,  60  Kan. 
518. 

Missouri. — Steines  v.  Franklin  County,  48 
Mo.  167;  Catron  v.  La  Fayette  County,  106  Mo. 

659- 

Nebraska. — State  v.  Babcock,  25  Neb.  500; 
State  v.  Benton,  25  Neb.  756,  26  Neb.  154. 

New  Jersey.  —  State  v.  Elizabeth,  37  N.  J.  L. 
142;  Schultze  v.  Manchester  Tp.,  61  N.  J.  L. 
513;  Mittag  v.  Park  Ridge,  61  N.  J.  L.  151. 

New  York.  —  Ghiglione  v.  Marsh,  23  N.  Y. 
App.  Div.  61. 

Ohio.  —  State  v.  Warren  County,  17  Ohio 
St.  558;  State  v.  Fayette  County,  37  Ohio  St. 
526. 

Oregon.  —  Mall  v.  Portland,  35  Oregon  89. 

Pennsylvania.  —  Dupont  v.  Pittsburgh,  25 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  473;  Com.  v.  Pitts- 
burgh, 88  Pa.  St.  66. 

South  Carolina.  —  Neely  v.  Yorkville,  10  S. 
Car.  141 ;  Jones  v.  Camden,  44  S.  Car.  319,  51 
Am.  St.  Rep.  819. 

3.  Bridges  —  United  States.  —  Dodge  County 
v.  Chandler,  96  U.  S.  205;  U.  S.  v.  Dodge 
County,  no  U.  S.  156;  Comanche  County  v. 
Lewis,  133  U.  S.  198;  Lewis  v.  Sherman 
County,  2  McCrary  (U.  S.)  464;  Thayer  v. 
Montgomery  County,  3  Dill.  (U.  S.)  389;  South 
St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  Rep. 
449,  60  U.  S.  App.  78;  Coler  v.  Wyandot 
County,  3  Dill.  (U.  S.)  391  note,  6  Fed.  Cas. 
No.  2,987. 

Georgia.  —  Elliott  v.  Gammon,  76  Ga.  766. 

Kansas.  —  Salt  Creek  Tp.  v.  King  Iron 
Bridge,  etc.,  Co.,  51  Kan.  520. 

Michigan.  —  Tillotson  v.  Saginaw,  94  Mich. 
240;  Naegely  v.  Saginaw,  101  Mich.  532. 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Colfax 
County,  4  Neb.  450;  South  Platte  Land  Co.  v. 
Buffalo  County,  7  Neb.  253;  Fremont  Bldg. 
Assoc.  v.  Sherwin,  6  Neb.  48;  State  v.  Keith 
County,  16  Neb.  50S,  distinguishing!}?  Clerq  v. 
Hager,  12  Neb.  185;  State  v.  Babcock,  23 
Neb.  179. 

New  York.  —  Treanor  v.  Eichhorn,  74  Hun 

(N.  Y.)  58. 

Texas.  —  Mitchell  County  v.  City  Nat.  Bank, 
91  Tex.  36r,  reversing  15  Tex.  Civ.  App.  172. 

Bridge  Between  Two  Counties.  —  Brown  v. 
Merrick  County,  18  Neb.  355. 

Repair  of  Bridges.  —  Catron  v.  La  Fayette 
County,  106  Mo.  659. 

Bridge  Across  Navigable  River  —  Approval  of 
Secretary  of  War.  — Naegely  v.  Saginaw,  101 
Mich.  532. 

Express   Authority   Necessary.  —  Colburn  v. 

Chattanooga  Western  R.  Co.,  94  Tenn.  43. 

4.  Improvement  of  Rivers.  —  Stockton  v.  Pow- 
ell, 29  Fla.  1. 

5.  Sewerage  and  Drainage  Systems.  —  Greeley 

v.  Jacksonville,  17  Fla.  174;  State  v.  Babcock, 
22  Neb.  614;  Robinson  v.  Goldsboro,  122  N. 
Car.  211;  Cleveland  v.  Spartanburg,  54  S.  Car. 
83;  Moller  v.  Galveston,  23  Tex.  Civ.  App.  693. 
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the  improvement  of  swamp  lands,1  the  establishment  of  public  parks,3  and 
the  construction  of  street  railways.3 

Assessments  on  Property  Benefited.  —  The  statutes  in  some  instances  provide  that 
the  bonds  shall  be  paid  from  a  special  fund  created  by  assessments  against  the 
property  benefited  by  the  improvement,  and  exempt  the  corporation  from 
general  liability  on  the  bonds."* 

Restrictions  on  Indebtedness.  —  Where  bonds  issued  for  a  public  improvement 
are  payable  solely  from  assessments  upon  the  property  benefited,  they  are 
not  to  be  considered  as  increasing  the  municipality's  indebtedness  within  the 
meaning  of  a  constitutional  or  statutory  limitation  thereon;  5  but  if  bonds  for 
such  purpose  create  a  general  liability  against  the  corporation,  they  are  of 
course  within  the  general  limitation  on  municipal  indebtedness.6 

(3)  Light  and  Water  Bonds.  —  The  statutes  in  many  jurisdictions  au- 
thorize a  municipal  corporation  to  issue  bonds  for  the  purpose  of  securing 
a  water  supply  for  the  use  of  its  citizens,'  and  also  to  secure  a  plant  for 


1.  Improvement  of  Swamp  Lands.  —  Shelley  v. 
St.  Charles  County,  17  Fed.  Rep.  909;  State 
v.  Babcock,  22  Neb.  614. 

2.  Public  Parks. —  St.  Louis  County  Ct.  v. 
Griswold,  58  Mo.  175. 

3.  Street  Railways.  —  Sun  Printing,  etc., 
Assoc.  v.  New  York,  152  N.  Y.  257. 

4.  Liebman  v.  San  Francisco,  24  Fed.  Rep. 
705;  Gladstone  v.  Throop,  37  U.  S.  App.  481; 
Morrison  v.  Morey,  146  Mo.  543. 

If  the  provision  for  the  payment  of  such 
bonds  requires  the  cost  of  the  improvement  to 
be  assessed  upon  the  property  owners  without 
regard  to  the  benefits  incurred,  it  would  be 
uncons'itutional  and  the  bonds  invalid.  Loeb 
v.  Columbia  Tp.,  91  Fed.  Rep.  37. 

If,  however,  the  corporation  aci  ually  collects 
the  assessments  from  which  the  bonds  are 
payable,  it  cannot  defend  an  action  on  the 
bonds  on  the  ground  that  the  assessments 
were  illegal.  Gladstone  v.  Throop,  37  U.  S. 
App.  481. 

6.  Sttieb  v.  Cox,  in  Ind.  299;  Burton  v. 
State,  in  Ind.  600;  Davis  v.  Des  Moines,  71 
Iowa  500;  Clinton  v.  Walliker,  98  Iowa  655; 
Morrison  v.  Morey,  146  Mo.  543. 

6.  Allen  v.  Davenport,  107  Iowa  90;  Salt 
Creek  Tp.  v.  King  Iron  Bridge,  etc.,  Co..  51 
Kan.  520:  O'Mahoney  v.  Bullock,  97  Ky.  774. 
See  also  Cumberland  v.  Magruder,  34  Md.  381. 

7.  Water  Bonds  —  United  States.  —  National 
Bank  of  Commerce  v.  Grenada,  41  Fed.  Rep. 
87. 

California.  —  Derby  -'.  Modesto,  104  Cal.  515. 

Colorado. — Thomas  v.  Grand  Junction,  13 
Colo.  App.  80. 

Georgia.  —  Heilbron  v.  Cuthbert,  96  Ga.  313. 

Illinois.  —  Dutton  v.  Aurora,  114  111.  138. 

Indiana.  —  Daily  v.  Columbus,  49  Ind.  169. 

Kansas.  — Smalley  v.  Yates,  36  Kan.  519,  41 
Kan.  550. 

Minnesota.  —  Truelsen  v.  Duluth,  61  Minn. 
48:  Janeway  v.  Duluth,  65  Minn.  292;  Wood- 
bridge  v.  Duluth,  57  Minn.  256. 

Nebraska.  —  State  v.  Babcock,  20  Neb.  522; 
State  v.  Babcock,  25  Neb.  500. 

New  Jersey.  —  Stroud  v.  Consumers'  Water 
Co.,  56  N.  J.  L.  422. 

New  York.  —  Comstock  7/.  Syracuse,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  874;  Sweet  v.  Syra- 
cuse, 60  Ilun  (N.  Y.)  28;  Mingay  v.  Hanson, 
102  N.  Y.  695;  Rochester  v.  Quintard,  136  N. 
Y.  221,  affirming  65  Hun  (N.  Y.)  460. 
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Ohio. — Elyria  Gas,  etc.,  Co.  v.  Elyria,  57 
Ohio  St.  374. 

Oregon.  —  Klamath  Falls  v.  Sachs,  35  Oregon 
325,  76  Am.  St.  Rep.  501. 

Pennsylvania.  — Ackerman  v.  Buchrran,  109 
Pa.  St.  254. 

Rhode  Island.  —  Peabody  v.  Westerly  Water 
Works,  20  R.  I.  176. 

South  Carolina.  —  McWhirter  v.  Newberry, 
47  S.  Car.  418;  Todd  v.  Laurens,  48  S.  Car. 
395- 

Texas.  —  Citizens  Bank  v.  Terrell,  7S  Tex. 
456;  Austin  v.  Nalle,  85  Tex.  520 ;  Bassett  v. 
El  Paso,  (Tex.  Civ.  App.  1894)  28  S.  W.  Rep. 
554;  Winston  v.  Ft.  Worth,  (Tex.  Civ.  App. 
1898)  47  S.  W.  Rep.  740. 

Washington.  —  Metcalfe  v.  Seattle,  I  Wash. 
297;  States.  Snodgrass,  1  Wash.  305;  Yesler 
v.  Seattle,  1  Wash.  308;  Seymour  v.  Tacoma, 
6  Wash.  138;  Faulkner  v.  Seattle,  19  Wash. 
320. 

Wisconsin.  —  Ellinwood  v.  Reedsburg,  91 
Wis.  131. 

See  also  Matter  of  New  York,  99  N.  Y.  569; 
People  v.  Kelly,  76  N.  Y.  487;  Stiles  v.  Jones, 
3  Yeates  (Pa.)  491. 

Power  to  Issue  Bonds  to  "Construct"  water- 
works authorizes  bonds  to  purchase  existing 
plant.    Seymour  v.  Tacoma,  6  Wash.  138. 

Waterworks  Situated  in  Another  State.  —  Pea- 
body  v.  Westerly  Water  Works,  20  R.  I.  176. 

Election  to  Determine  Assent  of  Taxpayers.  — 
Thompson  Houston  Electric  Co.  v.  Newton, 
42  Fed.  Rep.  723;  Truelsen  v.  Duluth,  61 
Minn.  48. 

Notice  of  Election.  —  Seymour  v.  Tacoma,  6 
Wash.  138. 

Necessity  for  Election.  —  State  v.  Babcock,  25 

Neb.  500. 

Election  in  Alternative  for  erection  of  water- 
works or  for  purchase  of  existing  works  is  in- 
effectual for  either  purpose.  Elyria  Gas,  etc., 
Co.  v.  Elyria,  57  Ohio  St.  374. 

Departure  from  Plan  Authorized  by  Voters.  — 
Ellinwood  v.  Reedsburg,  91  Wis.  131. 

Revocation  of  Power  to  Issue  Bonds  to  Build 
Waterworks  by  election  to  buy  existing  plant. 
Moore  v.  Duluth,  74  Minn.  105;  Johnson  v. 
Elyria,  8  Ohio  Dec.  362,  6  Ohio  N.  P.  372. 

General  Limitation  on  Indebtedness.  —  Buchan- 
an v.  Litchfield,  102  U.  S.  278  (111.  Const  )• 
Millsaps  v.  Terrell.  (C.  C.  A.)  60  Fed.  Rep. 
193  (construction  of  Texas  Const.);  Wood- 
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light,1  or  to  supply  the  municipality  and  its  citizens  with  natural  gas.2  In 
the  absence  of  statutory  authority  the  power  to  issue  bonds  to  construct 
waterworks  or  light  plants  does  not  exist.3 

(4)  Irrigation  District  Bonds.  —  In  several  jurisdictions  the  statutes  provide 
for  the  organization  of  irrigation  districts  and  the  issuance  of  bonds  by  such 
districts  to  carry  out  the  object  of  their  organization.4 

(5)  Drainage  District  Bonds.  —  In  several  jurisdictions  the  statutes  also 
provide  for  the  organization  of  drainage  districts  with  power  to  issue  bonds 
for  carrying  out  the  object  of  their  organization,  which  are  to  be  paid  from 
assessments  upon  the  property  within  the  district.5 

c.  Limitation  on  Indebtedness  —  (1)  In  General. — statutory  and  Consti- 
tutional Restrictions  upon  the  amount  of  indebtedness  a  municipal  corporation 
may  incur  applies  to  the  issuance  of  bonds;  and  bonds  issued,  whereby  the 
indebtedness  of  such  a  corporation  is  increased  above  the  limit,  are 
unenforceable.6 


bridge  v.  Duluth,  57  Minn.  256;  State  v.  Bab- 
cock,  20  Neb.  522;  Comstock  v.  Syracuse, 
(Supm.  Cl.  Spec.  T.)  5  N.  Y.  Supp.  874;  Sey- 
mour v.  Tacoma,  6  Wash.  138. 

Limitation  on  Amount  of  Bonds  to  Be  Issued.  — 
Grace  v.  Ha wkinsville,  101  Ga.  553. 

System  of  Waterworks  Proposed  Greater  than 
Present  Needs  of  Municipality. — Austin  s-.  Nalle, 
85  Tex.  520. 

1.  Light  Bonds.  —  Jacksonville  Electric  Light 
Co.  v.  Jacksonville,  36  Fla.  229,  51  Am.  St. 
Rep.  24;  Heilbron  v.  Cuthbert,  96  Ga.  313; 
Rushville  Gas  Co.  z>.  Rushville,  121  Ind.  206, 
16  Arr.  St.  Rep.  388;  Biddle  v.  Riverton,  58  N. 
J.  L.  289;  Hequembourg  v.  Dunkirk,  49  Hun 
(N.  Y.)  550;  Todd  v.  Laurens,  48  S.  Car.  395; 
Petros  v.  Vancouver,  13  Wash.  423. 

2.  Fellows  v.  Walker,  39  Fed.  Rep.  651, 
appeal  dismissed  140  U.  S.  680;  Merrill  v. 
Toledo,  3  Ohio  Cir.  Dec.  524,  6  Ohio  Cir.  Ct. 
430. 

3.  Santa  Cruz  Water  Co.  v.  Kron,  74  Cal. 
222;  Spaulding  v.  Peabody,  153  Mass.  129; 
Thrift  v.  Elizabeth  City,  122  N.  Car.  31. 

Power  to  issue  bonds  for  gas  works  does  not 
confer  power  to  issue  bonds  for  an  electric 
light  plant.  Biddle  v.  Riverton,-  58  N.  J.  L. 
289. 

Necessary  Powers.  —  A  general  enabling 
clause  conferring  on  a  municipal  corporation 
all  powers  necessary  or  usually  appertaining 
to  municipal  corporations,  does  not  confer 
power  to  issue  bonds  to  construct  an  electric 
light  plant.  Mayo  v.  Washington,  122  N. 
Car.  5. 

4.  Miller  v.  Perris  Irrigation  Dist.,  92  Fed. 
Rep.  263;  Herring  v.  Modesto  Irrigation  Dist., 
95  Fed.  Rep.  705;  Hughson  v.  Crane,  115  Cal. 
404;  Crall  v.  Poso  Irrigation  Dist.,  87  Cal.  140; 
Central  Irrigation  Dist.  v.  De  Lappe,  79  Cal. 
351.  See  also  the  title  Irrigation,  vol.  17,  p. 
527. 

6.  People  v.  Jones,  137  111.  35.  See  the  title 
Drains  and  Sewers,  vol.  10,  p.  220. 

6.  Limitation  on  Indebtedness  —  United  States. 
—  Dixon  County  v.  Field,  in  U.  S.  83;  Lake 
County  v.  Graham,  130  U.  S.  674;  Chaffee 
County  v.  Potter,  142  U.  S.  355;  Doon  Tp. 
v.  Cummins,  142  U.  S.  366;  Sutliff  v.  Lake 
County,  147  U.  S.  230;  Darlington  v.  Atlantic 
Trusi  Co.,  25  U.  S.  App.  354;  Valley  County 
v.  McLean,  49  U.  S.  App.  131,  79  Fed.  Rep. 
728,  affirming  74  Fed.  Rep.  389;  Kimball  v. 
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Grant  County,  21  Fed.  Rep.  145;  Sutliff  v.  Lake 
County,  47  Fed.  Rep.  106;  Francis  v.  How- 
ard County,  so  Fed.  Rep.  44:  U.  S.  v.  Knox 
County,  51  Fed.  Rep.  880;  U.  S.  Macon 
County  Ct.,  51  Fed.  Rep.  883;  Millsaps  v. 
Terrell,  60  Fed.  Rep.  193,  23  U.  S.  App.  20S; 
Prickett  v.  Marceline,  65  Fed.  Rep.  469;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Huron,  80  Fed. 
Rep.  652,  affirmed  {C.  C.  A.)  100  Fed.  Rep.  1 001; 
Ashuelot  Nat.  Bank  v.  Lyon  County,  81  Fed. 
Rep.  127;  Chilton  v.  Gratton.  82  Fed.  Rep.  873, 
affirmed  (C.  C.  A.)  97  Fed.  Rep.  145;  Thomp- 
son Houston  Electric  Co.  v.  Newton,  42  Fed. 
Rep.  723;  Jamison  v.  Independent  School  Dist., 
90  Fed.  Rep.  387;  Board  of  Education  v. 
National  L.  Ins.  Co.,  94  Fed.  Rep.  324,  36  C. 
C.  A.  278;  Coulson  v.  Portland.  Deady  (U.  S  ) 
481. 

Iowa.  —  Mosher  v.  Independent  School  Dist., 
44  Iowa  122;  Holliday  v.  Hilderbrandt,  97  Iowa 
177;  Anderson  v.  Orient  F.  Ins.  Co.,  88  Iowa 
579;  Orvis  v.  Des  Moines,  88  Iowa  674,  45  Am. 
St.  Rep.  252. 

Minnesota.  —  Murphy  v.  Cook  County,  74 
Minn.  28. 

Nebraska.  —  Reineman  v.  Covington,  etc., 
R.  Co.,  7  Neb.  310;  State  v.  Babcock,  18  Neb. 
141;  Baird  v.  Todd,  27  Neb.  782. 

Pennsylvania.  —  Pepper  v.  Philadelphia.  1S1 
Pa.  St.  566;  Millerstown  v.  Frederick,  114  Pa. 
St.  435- 

South  Dakota.  —  National  L.  Ins.  Co.  v. 
Mead,  13  S.  Dak.  37. 

Texas. — Waxahachie  v.  Brown,  67  Tex.  519; 
Citizens  Bank  v.  Terrell,  78  Tex.  450;  Harde- 
man County  v.  Foard  County,  19  Tex.  Civ. 
App.  212;  Mitchell  County  v.  City  Nat.  Bank, 

15  Tex.  Civ.  App.  172;  Palestine  v.  Royall, 

16  Tex.  Civ.  App.  36. 

Washington. — Austin  v.  Seattle,  2  Wash. 
667,  36  Am.  &  Eng.  Corp.  Cas.  3S2;  Seymour 
v.  Tacoma,  6  Wash.  427;  Hunt  v.  Fawcett,  S 
Wash.  396;  De  Mattos  v.  New  Whatcom.  4 
Wash.  127;  Stanley  v.  McGeorge,  17  Wash.  S. 
Wiseonsin.  —  State  v.  Tomahawk,  96  Wis.  73. 

Effect  of  Failure  to  Keep  Record  of  Municipal 
Indebtedness.  —  Lake  County  v.  Sutliff,  97  Fed. 
Rep.  270,  38  C.  C.  A.  167;  Rathbone  v.  Kiowa 
County,  49  U.  S.  App.  577,  S3  Fed.  Rep.  125. 

What  Assessment  Roll  to  Be  Considered  in  Deter- 
mining Excess —  United  States.  — Atlantic  Trust 
Co.  v.  Darlington,  63  Fed.  Rep.  76,  affirmed 
(C.  C.  A.)  68  Fed.  Rep.  849;  Prickett  Mar- 
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So  Also  Where  the  Tax  Rate  Is  Limited,  the  municipal  corporation  has  no  power 
to  issue  bonds  for  the  payment  of  which  a  greater  tax  is  necessary  or  expressly 
provided  for.1 

interest  Coupons.  —  The  limitation  of  indebtedness  does  not,  however,  relate 
to  the  interest  coupons  attached  to  the  bonds,  and  although  they  may  swell 
the  indebtedness  beyond  the  limitation,  the  bonds  are  nevertheless  valid.2 

Legal  Indebtedness  at  Time  Bonds  Issued.  —  Only  the  legal  indebtedness  of  a 
municipal  corporation  is  to  be  considered  in  estimating  its  indebtedness  at 
the  time  bonds  are  issued,  and  bonds  valid  when  issued  and  sold  cannot  be 
affected  by  the  voluntary  payment  by  the  municipality  of  bonds  previously 
illegally  issued,  though  if  the  latter  bonds  were  to  be  considered,  the  indebt- 
edness of  the  corporation  at  the  time  the  former  bonds  were  issued  would 
have  exceeded  the  limitation  placed  on  its  authorized  indebtedness.3 

When  the  Issue  of  Bonds  Is  Lawful  When  Voted,  their  validity  is  not  affected  by  the 
municipality's  subsequently  incurring  other  indebtedness  in  excess  of  the 
limitation.4 

Decrease  in  Property  Valuation.  —  Where  at  the  time  bonds  are  issued  they  do 
not  exceed  the  limitation  on  indebtedness,  their  validity  is  not  affected  by 
the  fact  that  subsequently,  through  a  decrease  in  the  property  valuation  or 
otherwise,  they  are  in  excess  of  such  limit.5 

Two  independent  Corporations  may  exist  at  the  same  time,  the  corporate  limits 
of  which  include  the  same,  or  parts  of  the  same,  territory,  so  that  the  limita- 
tion on  the  power  of  the  one  to  incur  further  indebtedness  does  not  affect  the 
power  of  the  other.6 

Bonds  Sold  at  Premium.  —  In  determining  whether  an  issue  of  bonds  exceeds 
the  authorized  amount,  the  par  value  of  the  bonds  is  to  be  considered,  though 
the  municipal  corporation  in  disposing  of  the  bonds  sold  them  at  a  premium.7 

Retrospective  Effect  of  Limitation.  — Constitutional  or  statutory  restriction  upon 
the  amount  of  bonded  indebtedness  has  no  retrospective  effect  so  as  to  invali- 

celine,  65  Fed.  Rep.  469;  Rathbone  v.  Kiowa  1.  Robinson  v.  Columbia,  111  Mo.  365;  Stale 

County,  83    Fed.   Rep.  125,  49   U.  S.  App.  v.  Babcock,  20  Neb.  522;  State  v.  Babcock,  24 

577,  reversing  judgment  73  Fed.  Rep.  395,  Neb.  640;  Waxahachie  v.  Brown,  67  Tex.  519; 

certiorari  denied  170  U.  S.  705;  Board  of  Edu-  Gould    v.  Paris,  68  Tex.   511 ;    Palestine  v. 

cation  v.  National  L.  Ins.  Co.,  94  Fed.  Rep.  Royall,  16  Tex.  Civ.  App.  36.    See  also  Russell 

324.  36  C.  C.  A.  278.  v.  Cage,  66  Tex.  428. 

Kansas.  —  H urt  v.  Hamilton,  25  Kan.  76.  2.  Durant  v.  Iowa  Counly,  Woolw.  (U.  S.)  69; 

Nebraska.  —  State  v.  Babcock,  20  Neb.  522;  Ashland  v.  Culbertson,  (Ky.  1898)  44  S.  W. 

State  v.  Babcock,  24  Neb.  640.  Rep.  441;  Finlayson  z.  Vaughn.  54  Minn.  331. 

New  York. — Solon  v.  Williatnsburgh  Sav.  See  also  Thompson  v.  Independent  School 

Bank,  35  Hun  (N.  Y.)  r.  Dist.,  102  Iowa  94. 

Pennsylvania.  —  Bruce  v.  Pittsburg,  166  Pa.  3.  Lyon  County  v.  Ashuelot  Nat.  Bank,  59 

St.  152.  U.  S.  App.  307;  Ashuelot  Nat.  Bank  v.  Lyon 

South  Carolina.  —  Germania  Sav.  Bank  v.  County,  81  Fed.  Rep.  127,  affirmed  87  Fed.  Rep. 

Darlington,  50  S.  Car.  337;  State  v.  Tolly,  37  137,  59  U.  S.  App.  307;  Keene  Five-Cent  Sav. 

S.  Car.  551;  State  v.  Cornwell,  40  S.  Car.  26;  Bank  v.  Lyon  Counly,  90  Fed.  Rep.  523,  97 

Todd  -'.  Laurens,  48  S.  Car.  395;  Cleveland  v.  Fed.  Rep.  159,  affirmed  (C.  C.  A.)  100  Fed.  Rep. 

Spartanburg,  54  S.  Car.  83.  337,40  c.  C.  A.  391;  German  Ins.  Co.  v.  Man- 

South  Dakota.  —  Wilson  7'.  Board  of  Educa-  ning,  95  Fed.  Rep.  597;  Ghiglione  v.  Marsh, 

tion,  12  S.  Dak.  535.  23  N.  Y.  App.  Di  v.  61.    See  also  Nolan  County 

Texas.  —  Nolan  County  v.  State,  83  Tex.  182.  v.  Stale,  83  Tex.  182. 

Washington.  —  Seymour  v.  Tacoma,  6  Wash.  4.  McBryde  v.  Montesano,  7  Wash.  69. 

427.  5.  Gibson  v.  Knapp,  (Supm.  Ct.  Spec.  T.)  21 

Wisconsin.  —  State  v.  Tomahawk,  96  Wis.  73.  Misc.  (N.  Y.)  499. 

Property  to  Be  Included  in  Estimating  Valua-  6.  Adams  v.  East  River  Sav.  Inst.,  136  N.  Y. 

tion.  —  Darlington  v.  Atlantic  Trust  Co.,  25  52;  Todd  v.  Laurens  48  S.  Car.  395. 

U.  S.  App.  354;  Atlantic  Trust  Co.  v.  Darling-  Indebtedness  Incurred  by  Precinct  after  county 

ton,  63  Fed.  Rep.  76;  Nolan  County  v.  State,  in  which  it  is  situated  has  reached  its  limit  of 

83  Tex.  182.  indebtedness.    State  v.  Lancaster  County,  6 

Property  on  Which  Taxes  Are  to  Be  Refunded  —  Neb.  214. 

Value  Not  to  Be  Deducted.  —  Ailantic  Trust  Co.  School  District  Co-extensive  with  City.  —  Todd 

v.  Darlington,  63  Fed.  Rep.  76;  Germania  Sav.  v.  Laurens,  48  S.  Car.  395. 

Bank  v.  Darlington,  50  S.  Car.  337.  7.  Ghiglione  v.  Marsh,  23  N.  Y.  App.  Div.  61. 
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date  bonds  issued  prior  to  the  adoption  of  the  constitutional  provision  or  the 
enactment  of  the  statute.1 

Changing  Limit  of  indebtedness.  —  Where  the  limitation  is  imposed  by  statute, 
the  legislature  may  of  course  change  such  limit  and  authorize  the  issuance  of 
bonds  for  a  particular  purpose,  though  such  issue  would  exceed  the  prior 
general  statutory  limitation.8  Where,  however,  the  limitation  is  imposed  by 
the  constitution,  the  legislature  cannot  authorize  the  issue  of  bonds  in  excess 
of  such  limitation,  but  the  fact  that  a  statute  does  authorize  the  issue  of 
bonds  in  excess  of  such  limitation  does  not  necessarily  render  the  statute 
invalid  in  toto,  and  bonds  issued  thereunder  when  the  issue  did  not  exceed 
the  constitutional  limitation  have  been  upheld.3 

(2)  Bonds  Payable  from  Particular  Fund.  —  The  general  limitation  upon 
municipal  indebtedness  does  not  include  bonds  which  are  payable  solely  from 
a  particular  fund  raised  by  special  assessments  upon  property  owners  accord- 
ing to  the  benefits  received  from  the  public  improvement  for  which  the  bonds 
were  issued.4 

(3)  Recovery  for  Money  Had  and  Received  —  Implied  Promise.  ■ —  Where 
bonds  which  exceed  the  limitation  of  indebtedness  are  issued  by  a  municipal 
corporation  for  money  borrowed,  the  corporation  cannot  be  made  liable  for 
the  money  so  received  on  an  implied  promise  in  an  action  for  money  had  and 
received,  or  in  equity,  and  thereby  have  imposed  upon  it  a  liability  in  excess 
of  the  limitation.5 

(4)  Presumption  with  Regard  to  Excess  of  Indebtedness.  ■ —  In  the  absence 
of  evidence  as  to  the  indebtedness  of  a  municipal  corporation  and  the  assessed 
value  of  its  taxable  property,  it  will  be  presumed,  in  support  of  the  validity 
of  bonds,  that  the  authorized  limit  of  indebtedness  was  not  exceeded.6 

(5)  Curative  Acts.  —  Where  the  limitation  on  indebtedness  is  imposed  by 
constitutional  provision,  and  bonds  are  issued  in  excess  of  such  limit,  the 
legislature  cannot  by  curative  acts  validate  such  bonds.7  But  if  the  limitation 
was  imposed  by  statute  it  is  held  that  the  legislature  may,  inasmuch  as  it 
could  have  originally  authorized  the  issue  of  the  bonds,  validate  the  illegal 
issue.8 

(6)  Effect  of  Recovery  of  Judgment  by  Bondholder.  —  Where  a  judgment 
is  recovered  on  bonds  issued  in  excess  of  the  limitation  on  indebtedness,  the 
judgment  cannot  be  collaterally  attacked  on  the  ground  that  the  indebtedness 
on  which  it  was  recovered  was  in  excess  of  the  limitation.9 

d.  Curative  Acts.  —  It  is  the  well-settled  rule  that  where  the  legislature 
has  the  power  to  authorize  the  issuance  of  municipal  bonds,  it  may  validate, 
by  a  curative  act,  bonds  theretofore  issued  without  authority  or  without  com. 


1.  Miller  v.  School  Dist.  No.  3,  5  Wyo.  217. 

2.  Prince  v.  Crocker,  166  Mass.  347. 

3.  Dunn  v.  Great  Falls,  13  Mont.  58.  See 
also  Germania  Sav.  Bank  v.  Darlington,  50  S. 
Car.  337. 

4.  Strieb  v.  Cox,  in  Ind.  299;  Burton  v. 
State,  in  Ind.  600;  Monroe  County  v.  Harrell, 
147  Ind.  500;  Quill  v.  Indianapolis,  124  Ind. 
292;  Clinton  r.  Walliker,  98  Iowa  655.  See 
also  Switzerland  County  v.  Reeves,  148  Ind. 
467;  Allen  v.  Davenport,  107  Iowa  90;  Kelly 
v.  Minneapolis,  63  Minn.  125;  Ladd  v.  Gam- 
bell,  35  Oregon  393. 

If,  however,  bonds  to  pay  for  improvements 
are  a  general  debt  on  the  part  of  the  munici- 
pality, though  it  is  to  be  reimbursed  for  the 
money  paid  out,  by  assessments  against  the 
property  benefited,  they  are  invalid  if  they 
exceed  the  limitation  of  indebtedness.  Fowler 
v.  Superior,  85  Wis.  411. 


5.  Ashuelot  Nat.  Bank  v.  Lyon  County,  Si 
Fed.  Rep.  127;  jEtna  L.  Ins.  Co.  v.  Lyon 
County,  82  Fed.  Rep.  929;  Doon  Tp.  r.  Cum- 
mins, 142  U.  S.  366;  Lilchfield  v.  Ballo,  114  U. 
S.  190;  McPherson  v.  Foster,  43  Iowa  48,  22 
Am.  Rep.  215.  See  supra,  this  section,  a  (5) 
(<r)  Constitutional  and  Statutory  Restrictions  on 
Indebtedness. 

6.  Gladstone  v.  Throop,  71  Fed.  Rep.  341, 
37  U.  S.  App.  481;  German  Ins.  Co.  v.  Man- 
ning, 95  Fed.  Rep.  597;  Brown  v.  Point  Pleas- 
ant, 36  W.  Va.  290. 

7.  Mitchell  County  v.  City  Nat.  Bank,  15 
Tex.  Civ.  App.  T72. 

8.  See  infra,  this  subsection,  Curative  Acts. 

9.  Edmundson  v.  Independent  School  Dist.. 
98  Iowa  639,  60  Am.  St.  Rep.  224;  .Etna  L. 
Ins.  Co.  v.  Lyon  County,  44  Fed.  Rep.  329. 

May  Be  Attacked  for  Fraud.  —  Kane  v.  Inde- 
pendent School  Dist.,  82  Iowa  5. 
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plying  with  the  statutory  requirements. 1  If,  however,  between  the  time  of 
the  issue  of  the  bonds  in  question  and  the  passage  of  the  curative  act,  con- 
stitutional provisions  have  been  adopted  which  deprive  the  legislature  of  the 
power  to  authorize  the  issuance  of  the  bonds,  it  has  no  power  to  validate  the 
bonds.8  And  a  fortiori,  where,  at  the  time  of  the  issuance  of  the  bonds, 
there  was  a  constitutional  inhibition  which  is  still  alive  and  in  force,  the 
legislature  cannot  validate  the  bonds.3 

2.  Conditions  Precedent  to  Issuance  of  Bonds  —  a.  In  General.  —  Where  the 
statute  authorizing  the  issuance  of  municipal  bonds  prescribes  the  mode  in 
which  the  power  is  to  be  exercised  the  municipality  can  act  only  in  the  mode 
prescribed,4  and  all  conditions  imposed  by  the  legislative  or  constitutional 


1.  Curative  Acts  —  United  States.  —  Bronson 
v.  Kinzie,  i  How.  (U.  S.)3ii;  Gelpcke  v.  Du- 
buque, i  Wall.  (U.  S.)  175;  Thomson  v.  Lee 
County,  3  Wall.  (U.  S.)  327;  Beloit  v.  Morgan, 
7  Wall.  (U.  S.)  619;  Kenosha  v.  Lamson,  g 
Wall.  (U.  S.)  477;  Cooper  v.  Thompson,  13 
Blatchf.  (U.  S.)  434;  Pompton  v.  Cooper 
Union,  101  U.  S.  202;  Johnson  County  v. 
Thayer,  94  U.  S.  631;  New  Orleans  v.  Clark, 
95  U.  S.  644;  Mattingly  v.  District  of  Colum- 
bia, 97  U.  S.  687;  Thompson  v.  Perrine,  103 
U.  S.  806;  Read  v.  Plattsmouth,  107  U.  S. 
568;  Pana  v.  Bowler.  107  U.  S.  529;  Quincy 
v.  Cooke,  107  U.  S.  549;  Jonesboro  City  v. 
Cairo,  etc.,  R.  Co.,  no  U.  S.  192;  Anderson 
v.  Santa  Anna  Tp.,  116  U.  S.  356;  Bolles  v. 
Brimfield,  120  U.  S.  759;  Rogers  v.  Keokuk, 
154  U.  S.  546;  Utters.  Franklin,  172  U.  S.416; 
Lehman  v.  San  Diego,  48  U.  S.  App.  681,  83 
Fed.  Rep.  669;  Dows  v.  Elmwood,  34  Fed. 
Rep.  114;  Deyo  v.  Otoe  County,  37  Fed.  Rep. 
246;  Denison  v.  Columbus,  62  Fed.  Rep.  775; 
Springfield  Safe-Deposit,  etc.,  Co.,  v.  Attica, 
(C.  C.  A.)  85  Fed.  Rep.  387;  Steele  County  v. 
Erskine,  98  Fed.  Rep.  215,  39  C.  C.  A.  173, 
affirming  87  Fed.  Rep.  630. 

Connecticut.  —  Bridgeport  v.  Housatonuc  R. 
Co.,  15  Conn.  475. 

Indiana.  —  Walpole  v.  Elliott,  18  Ind.  256, 
81  Am.  Dec.  358;  Marks  v.  Purdue  University, 
37  Ind.  155;  Sithin  v.  Shelby  County,  66  Ind. 
109;  Gardner  Haney,  86  Ind.  17;  Cookerly 
v.  Duncan,  87  Ind.  332;  Muncie  Nat.  Bank  v. 
Miller,  91  Ind.  441;  Kelly  v.  State,  92  Ind. 
236;  Johnson  v.  Wells  County,  107  Ind.  15; 
Schneck  -'.  Jeffersonville,  152  Ind.  204. 

loiva.  —  McMillen  v.  Boyles,  6  Iowa  304. 

Kansas.  — Atchison  v.  Butcher,  3  Kan.  104. 

Mississippi.  —  Cutler  v.  Madison  County,  56 
Miss.  115. 

Missouri. — Steines  v.  Franklin  County,  48 
Mo.  167,  8  Am.  Rep.  87;  Hannibal,  etc.,  R. 
Co.  v.  Marion  County,  36  Mo.  294. 

New  York.  —  Hardenbergh  v.  Van  Keuren, 
(Supm.  Ct.  Spec.  T.)  4  Abb.  N.  Cas.  (N.  Y.)  43. 

North  Carolina.  —  Belo  v.  Forsythe  County, 
76  N.  Car.  489. 

North  Dakota.  —  Erskine  v.  Nelson  County, 
4  N.  Dak.  66. 

Pennsylvania.  —  Lycoming  County  v.  Union 
County,  15  Pa.  St.  166,  53  Am.  Dec.  575;  Sharp- 
less  v.  Philadelphia,  21  Pa.  St.  147,  59  Am. 
Dec.  759. 

South  Carolina.  —  State  v.  Charleston,  10 
Rich.  L.  (S.  Car.)  491;  State  v.  Columbia,  12 
S.  Car.  370;  Duke  v.  Williamsburg  County,  21 
S.  Car.  414. 

Texas.  —  Noten.  County  v,  State,  S3  Tex,  1S2; 
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Ball  v.  Presidio  County,  (Tex.  Civ.  App.  1S94) 
27  S.  W.  Rep.  702. 

Virginia.  —  Bell  v.  Farmville,  etc.,  R.  Co., 
91  Va.  99. 

Washington.  —  Baker  v.  Seattle,  2  Wash. 
576;  McBryde?\  Montesano,  7  Wash.  69;  West 
v.  Chehalis,  12  Wash.  369,  50  Am.  St.  Rep.  S96. 

Wisconsin.  —  Knapp  v.  Grant,  27  Wis.  147. 
See  also  Ritchie  v.  Franklin  County,  22  Wall. 
(U.S.)  67;  Lehman  v.  San  Diego,  73  Fed.  Rep. 
105. 

Where  Bonds  Are  Issued  by  a  County  in  a 
Territory,  without  authority,  Congress  may 
validate  them  by  a  curative  act.  Utter  v. 
Franklin,  172  U.  S.  416;  Brunswick  First  Nat. 
Bank  7/.  .Yankton  County,  101  U.  S.  129. 

Where  Bonds  Are  Issued  by  a  Municipality  in  a 
Territory,  without  authority,  the  state  legis- 
lature, after  the  territory  is  admitted  as  a 
state,  may  validate  such  bonds.  McBryde  v. 
Montesano,  7  Wash.  69. 

It  Has  Been  Held  that  a  Statute  Merely  Author- 
izing a  Municipality  to  Refund  Its  Outstanding 
Indebtedness,  referred  only  to  indebtedness 
legally  incurred,  and  did  not  validate  bonds 
issued  without  authority.  Memphis  v.  Bethel, 
(Tenn.  1875)  17  S.  W.  Rep.  191. 

2.  Katzenberger  v.  Aberdeen,  121  U.  S.  172, 
affirming  16  Fed.  Rep.  745;  Choisser  v.  People, 
140  111.  21;  Sykes  v.  Columbus,  55  Miss.  115. 
Compare  Schneck  v.  Jeffersonville,  152  Ind. 
204. 

3.  Massachusetts,  etc.,  Constr.  Co.  v.  Cane 
Creek  Tp.,  45  Fed.  Rep.  336;  Folsom  v. 
Ninety-Six  Tp.,  59  Fed  Rep.  67;  Quaker  City 
Nat.  Bank  v.  Nolan  County,  59  Fed.  Rep.  660, 
affirmed  66  Fed.  Rep.  883,  30  U.  S.  App.  5; 
Mosher  v.  Independent  School  Dist.,  44  Iowa 
122;  State  v.  Whitesides,  30  S.  Car.  579;  State 
v.  Harper,  30  S.  Car.  5S6;  Coleman  v.  Broad 
River  Tp.,  50  S.  Car.  321. 

4.  Statutory  Method  to  Be  Followed  —  United 
States.  —  German  Ins.  Co.  v.  Manning,  95 
Fed.  Rep.  597;  Swan  v.  Arkansas  City,  61 
Fed.  Rep.  478,  affirmed  69  Fed.  Rep.  768,  32 
U.  S.  App.  640;  Covvdrey  v.  Caneadea,  16  Fed. 
Rep.  532;  McClure  v.  Oxford  Tp.,  94  U.  S.  429. 

California.  —  McCoy  v.  Briant,  53  Cal.  247. 
Kansas.  —  Edminson  v.  Abilene,    7  Kan. 
App.  305. 

Michigan.  —  Parks,  etc.,  Com'rs  v.  Rush,  84 
Mich.  154;  Tillotson  v.  Saginaw,  94  Mich.  240. 

Missouri.  —  White  v.  Clay  County,  46  Mo. 
231. 

Ne-.t>  Jersev.  —  Schultze  v.  Manchester  Tp., 
61  N.  J.  L.  513. 

New  York.  —  Barker*.  Osvvegatchie,  (Supm, 

Ct,  Spec,  T.)  10  N,  Y,  Supp.  834. 
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provisions  with  regard  to  the  exercise  of  the  power  must  be  strictly  complied 
with.1  Where  bonds  have  been  issued  by  a  municipality  the  law  will  presume 
that  the  preliminary  conditions  requisite  to  their  issuance  were  complied  with.* 

b.  Failure  to  Provide  Sinking  Fund  or  Tax  for  Payment  of 
BONDS.  —  In  Texas  the  constitution  provides  that  no  debt  shall  be  created, 
and,  under  statutes  authorizing  the  issuance  of  bonds,  that  no  bonds  shall  be 
issued  thereunder,  until  an  annual  tax  shall  have  been  levied  to  meet  the 
interest  on  the  bonds  and  a  certain  instalment  of  the  principal ;  and  it  has 
been  held  that  where  a  tax  was  levied  at  the  time  of  issuing  the  bonds  the 
fact  that  it  subsequently  proved  insufficient  would  not  invalidate  the  bonds.3 
A  total  failure  to  provide  the  tax  would,  however,  invalidate  the  bonds.4 
And  the  same  has  been  true  under  similar  provisions  in  Pennsylvania  5  and 
Louisiana.6  In  South  Dakota,  however,  the  constitutional  provision  that 
certain  municipal  corporations  incurring  any  indebtedness  shall,  at  or  before 
the  time  of  doing  so,  p.uvide  for  the  collection  of  a  tax  sufficient  to  pay  the 
interest  and  principal  when  due,  has  been  considered  as  a  guaranty  merely 
that  a  tax  to  pay  the  indebtedness  shall  be  levied,  and  it  has  been  held  that 
the  failure  to  provide  the  tax  at  the  time  of  issuing  bonds  did  not  render 
them  invalid;  7  the  same  seems  to  have  been  considered  the  effect  of  similar 
provisions  in  other  jurisdictions,8  and  undoubtedly  the  municipality  would 
be  estopped  by  recitals  in  the  bonds  as  against  a  bona  fide  purchaser  from 
alleging  a  failure  to  provide  for  the  tax.9 

c.  Assent  of  Taxpayers  or  Voters  —  (i)  In  Ge?ieral.  —  A  common 


Texas.  —  Ball  v.  Presidio  County,  88  Tex.  60. 
Necessity  for  Ordinance  Authorizing  Issuance 

instead  of  resolution,  Edminson  v.  Abilene, 
7  Kan.  App.  305. 

1.  Bolles  v.  Perry  County,  92  Fed.  Rep.  479, 
34  C.  C.  A.  478;  Collen  v.  Glendora  Water  Co., 
113  Cal.  503;  Elyria  Gas.  etc.,  Co.  v.  Elyria, 
57  Ohio  St.  374;  Com.  v.  Ripple,  4  Kulp  (Pa.)  59. 

Adoption  of  Plan  and  Estimate  of  Cost  of  Irriga- 
tion Improvements.  —  Cullen  v.  Glendora  Water 
Co.,  113  Cal.  503. 

2.  Quincy  v.  Warfield,  25  111.  317. 

3.  fax  to  Pay  Bonds.  —  Morrill  v.  Smith 
County,  89  Tex.  529;  Bassett  v.  El  Paso,  88 
Tex.  168,  affirming  (Tex.  Civ.  App.  1894)  28  S. 
W.  Rep.  554.  See  also  Jefferson  v.  Marshall 
Nat.  Bank,  18  Tex.  Civ.  App.  539;  Berlin 
Iron-Bridge  Co.  v.  San  Antonio,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  408.  Compare  Oubre 
v.  Donaldson ville,  33  La.  Ann.  386. 

4.  Quaker  City  Nat.  Bank  v.  Nolan  County, 

66  Fed.  Rep.  883,  30  U.  S.  App.  5,  affirming  59 
Fed.  Rep.  660,  certiorari  denied  163  U.  S.  701; 
Brazoria  County  v.  Youngstown  Bridge  Co., 
80  Fed.  Rep.  10,  52  U.  S.  App.  6;  Wade  v. 
Travis  County,  72  Fed.  Rep.  985,  affirmed  81 
Fed.  Rep.  742,  52  U.  S.  App.  395;  Morrill  v. 
Smith  County,  (Tex.  Civ.  App.  1895)  33  S.  W. 
Rep.  907;  Citizens  Bank  v.  Terrell,  78  Tex. 
450:  Nalle  v.  Austin,  (Tex.  Civ.  App.  1897)  42 
S.  W.  Rep.  7S0,  writ  of  error  denied  91  Tex,  424. 
Compare  Marion  County  v.  Coler,  (C.  C.  A.) 

67  Fed.  Rep.  60;  Wade  v.  Travis  County,  174 
U.  S.  439,  reversing  81  Fed.  Rep.  742;  Nolan 
County  v.  State,  83  Tex.  190;  Watson  De  Witt 
County,  19  Tex.  Civ.  App.  150;  Thornburgh 
v.  Tyler,  16  Tex.  Civ.  App.  439. 

Proof  of  Failure  to  Provide  Tax.  —  Wright  v. 
San  Antonio,  (Tex.  Civ.  App.  1899)  50  S.  W. 
Rep.  406. 

Provision  for  Sinking  Fund  Made  Prior  to  Issu- 
ance of  Bonds,  but  in  reference  thereto,  Berlin 
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Iron  Bridge  Co.  v.  San  Antonio,  (Tex.  Civ. 
App.  1899)  50  S.  W.  Rep.  408.  See  also  Boise 
City  v.  Union  Bank,  etc.,  Co.,  (Idaho  1900)  63 
Pac.  Rep.  107. 

Tax  Provided  Excessive.  —  Conklin  v.  El  Paso, 
(Tex.  Civ.  App.  1897)  44  S.  W.  Rep.  879,  91 
Tex.  537. 

Definiteness  of  Tax  Provided.  —  Mitchell  Coun- 
ty v.  City  Nat.  Bank,  yi  Tex.  361,  reversirtg  15 
Tex.  Civ.  App.  172. 

Delay  in  Issuing  Bonds  after  passage  of  ordi- 
nance providing  tax  for  payment,  Moller  v. 
Galveston,  23  Tex.  Civ.  App.  693. 

Provision  in  Statute  authorizing  bonds  for 
levy  of  tax  is  a  compliance  with  constitutional 
provision.  Hardeman  County  v.  Foard  Coun- 
ty, 19  Tex.  Civ.  App.  212;  Berlin  Iron-Bridge 
Co.  v.  San  Antonio,  (Tex.  Civ.  App.  1899)  50 
S.  W.  Rep.  408;  Thornburgh  v.  Tyler,  16  Tex. 
Civ.  App.  439. 

6.  Rainsburg  v.  Fyan,  127  Pa.  St.  74. 

Restraining  Issue  of  Bonds  without  compliance 
with  provision,  Bruce  v.  Pittsburg,  166  Pa. 
St.  152. 

6.  Oubre  v.  Donaldsonville  33  La.  Ann. 
386;  Johnson  v.  Donaldsonville,  33  La.  Ann. 
366;  Dugas  v.  Donaldsonville,  33  La.  Ann.  668; 
Maurin  v.  Donaldsonville,  33  La.  Ann. 
671;  Wilson  v.  Shreveport,  29  La.  Ann.  673; 
Knox  v.  Baion  Rouge,  36  La.  Ann.  427. 

7.  Wilson  v.  Board  of  Education,  12  S.  Dak. 
535.  Compare  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Huron,  80  Fed.  Rep.  652,  affirming  100  Fed. 
Rep.  1001,  40  C.  C.  A.  683. 

8.  East  St.  Louis  v.  Amy,  120  U.  S.  600; 
East  St.  Louis  v.  People,  124  111.  655.  See 
also  Howland  v.  San  Joaquin  County,  109 
Cal.  152;  Bauer  v.  School  Dist.  No.  127,  78 
Mo.  App.  442. 

9.  National  L.  Ins.  Co.  v.  Board  of  Educa- 
tion, (C.  C.  A.)  62  Fed.  Rep.  778.  See  also 
Bell  v.  Waynesboro,  195  Pa.  St.  299. 
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condition  precedent  to  the  issue  of  municipal  bonds  imposed  either  by  legis- 
lative or  constitutional  provision  is  the  requirement  that  the  consent  of  a 
certain  proportion  of  the  taxpayers  or  voters  of  the  municipality  be  given 
either  by  a  petition  1  or  at  an  election  held  for  the  purpose.3  Municipal 
corporations  may,  in  the  absence  of  constitutional  restrictions,  be  empowered 
to  issue  bonds  without  the  consent  of  the  citizens  or  taxpayers,3  and  in  such 
a  case  the  fact  that  an  election  for  the  issuance  of  bonds  is  unnecessarily  held 
does  not  affect  the  validity  of  the  bonds.4 

(2)  Form  and  Character  of  Proposition  Submitted.  — The  proposition  sub- 
mitted must  comply  with  the  requirements  of  the  statute.5 

Two  Propositions  cannot  be  united  in  the  submission  so  as  to  have  one  expres- 
sion of  the  vote  answer  both  propositions,  as  voters  might  be  thereby  induced 
to  vote  for  both  propositions  who  would  not  have  done  so  if  the  questions 
had  been  submitted  singly.0 

(3)  Order \  Call,  or  Proclamation  for  Election.  —  The  order,  call,  or  procla- 
mation for  election  must,  of  course,  comply  with  the  statutory  requirements.7 


1.  Petition.  —  State  v.  Kansas  City,  60  Kan. 
518;  Biddle  v.  Riverton,  58  N.J.  L.  289;  State 
v.  Tomahawk,  96  Wis.  73. 

Withdrawal  of  Name  from  Petition. —  Biddle 
v.  Riverton,  58  N.  J.  L.  289. 

2.  Election.  —  Territory  v.  Steele,  4  Dak.  78; 
Dunbar  v.  Canyon  County,  (Idaho  1897)  49 
Pac.  Rep.  409;  Locke  v.  Davison,  111  111.  19; 
Hull  v.  Marshall  County,  12  Iowa  142;  Casady 
v.  Woodbury  County,  13  Iowa  113;  Steines  v. 
Franklin  County,  48  Mo.  167;  Cotton  v.  New 
Providence  Tp.,  47  N.  J.  L.  401;  Scott  v. 
Tvvotnbly,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 
652;  Matter  of  Le  Roy,  (Supm.  Ct.  Spec.  T.) 
23  Misc.  (N.  Y.)  53;  McCless  v.  Meekins,  117 
N.  Car.  34;  State  v.  Tolly,  37  S.  Car.  551.  See 
also  People  v.  Burr,  13  Cal.  343. 

3.  Necessity  for  Consent  of  Taxpayers  or  Voters, 

—  Ritchie  v.  Franklin  County,  22  Wall.  (U.  S.) 
67;  Howard  v.  Kiowa  County,  73  Fed.  Rep. 
406;  Seward  County  v.  .£lna  L.  Ins.  Co.,  61 
U.  S.  App.  41,  90  Fed.  Rep.  222;  Ralls  County 
v.  Douglass,  105  U.  S.  728;  Muskegon  v.  Gow, 
94  Mich.  453;  Jewell  v.  Weed,  iS  Minn.  272; 
Hotchkiss  v.  Marion,  12  Mont.  218;  Evans  v. 
Cumberland  County,  89  N.  Car.  154;  Blanton 
v.  McDowell  County,  101  N.  Car.  532;  Kla- 
math Falls  v.  Sachs,  35  Oregon  325,  76  Am. 
St.  Rep.  501;  McCreight  v.  Camden,  49  S.  Car. 
78;  Murry  v.  Fay,  2  Wash.  352;  Rehmke  v. 
Goodwin,  2  Wash.  676. 

Effect  of  Statutory  Enactment  After  Execution 
of  Bonds  but  Before  their  Sale  by  the  Municipality. 

—  Moller  v.  Galveston,  23  Tex.  Civ.  App.  693. 

4.  Hunt  v.  Fawcett,  8  Wash.  396. 

5.  Form  of  Submission.  —  Murphy  v.  San  Luis 
Obispo,  119  Cal.  624;  Truelsen  v.  Duluih,  61 
Minn.  48;  North  v.  Platte  County,  29  Neb.  447, 
26  Am.  St.  Rep.  395;  Schultze  v.  Manchester 
Tp.,  61  N.  J.  L.  513;  Baker  v.  Seattle,  2  Wash. 
576. 

Illustrations  —  Amount  of  Tax  Bequired  to  Be 
Stated. —  San  Luis  Obispo  v.  Haskin,  91  Cal. 
549;  Derby  v.  Modesto,  104  Cal.  515;  State  v. 
Babcock,  21  Neb.  599.  See  also  Starr  v.  Des 
Moines  County,  22  Iowa  491.  Not,  however, 
unless  required  by  statute.  State  v.  Benton, 
29  Neb.  460. 

Purpose  of  Issue  to  Be  Stated.  —  People  v. 
Counts,  89  Cal.  15;  People  v.  Baker,  83  Cal. 


149.  See  also  Callaghan  v.  Alexandria,  52  La. 
Ann.  1013.  But  not  in  the  absence  of  statu- 
tory requirement.  Conklin  v.  El  Paso,  (Tex. 
Civ.  App.  1897)  44  S.  W.  Rep.  879,  writ  of 
error  denied  91  Tex.  537. 

Amount  of  Bonds  to  Be  Stated.  —  People  v. 
Baker,  S3  Cal.  149;  Lexington,  etc.,,  R.  Co.  v. 
Saline  County  Ct.,  45  Mo.  242;  Schultze  v.  Man- 
chester Tp.,  61  N.J.L.  515.  Naming  top  limit 
of  issue  of  refunding  bonds  held  good,  Baker 
v.  Seattle,  2  Wash.  576.  See  also  Cullen  v, 
Glendora  Water  Co.,  113  Cal.  503. 

Terms  of  Bonds  to  Be  Stated.  —  State  v.  Bab- 
cock, 21  Neb.  599;  Cook  v.  Beatrice,  32  Neb.  80. 

Otherwise  in  Absence  of  Statute  Required. — 
Yesler  v.  Seattle,  I  Wash.  308;  Baker  v.  Seattle, 
2  Wash.  576;  Hubbard  v.  Woodsum,  87  Me.  88. 

When,  however,  the  proposiiion  voted  upon 
specifies  the  time  for  which  the  bonds  are  to 
run,  the  municipal  officers  are  not  authorized 
to  issue  bonds  running  lor  a  shorter  period. 
McMulIen  v.  Ingham  Circuit  Judge,  102  Mich. 
608. 

6.  McBryde  v.  Montesano,  7  Wash.  69.  A 
proposition  for  the  issuance  of  bonds  "to  build 
new  county  buildings  at  a  cost  not  exceeding 
thirty  thousand  dollars,"  is  not  improper  as 
submitting  a  double  proposition.  Hubbard  v. 
Woodsum,  87  Me.  88. 

Likewise  the  question  of  issuing  bonds  and 
the  erection  of  a  lighting  plani  may  be  sub- 
milted  as  one  proposition.  Thompson-Hous- 
ton Electric  Co.  v.  Newton,  42  Fed.  Rep.  723. 
See  also,  Seymour  v.  Tacoma,  6  Wash.  138. 

7.  Call  for  Election.  —  Alma  v.  Guaranty  Sav. 
Bank,  60  Fed.  Rep.  203,  19  U.  S.  App.  622; 
Coffin  71.  Richards,  (Idaho  1899)  59  Pac.  Rep. 
562;  Kline  v.  Streator,  78  111.  App.  42;  Elyria 
Gas,  etc.,  Co.  v.  Elyria,  39  Ohio  L.  J.  132,  57 
Ohio  St.  374. 

Election  May  Be  Ordered  by  Motion  Adopted  by 
City  Council  —  Ordinance  Not  Necessary.  —  State 
v.  Babcock,  20  Neb.  522.  Compare  National 
Bank  of  Commerce  v.  Grenada,  44  Fed.  Rep. 
262. 

Designating  Place  for  Holding  Election.  —  Kline 
v.  Streator,  78  111.  App  42. 

Vote  of  "the  People"  Equivalent  to  "Qualified 
Voters  or  Electors."  —  People  v.  Counts,  89 
Cal.  15. 
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By  Whom  to  Be  Called.  —  It  is  essential  to  the  validity  of  the  election  that  it 
be  called  by  the  proper  officer.1 

(4)  Petition  for  Election.  —  Under  some  statutes  a  petition  by  a  certain 
number  of  taxpayers  is  a  prerequisite  for  the  call  of  the  election.3  And 
where  a  petition  is  duly  presented  by  the  taxpayers  or  electors,  it  is  generally 
made  the  duty  of  the  proper  officers  to  order  the  election,  and  though  it  may 
be  within  their  discretion  to  fix  the  time  of  the  election,  they  will  still  be 
compelled  by  mandamus  to  act  upon  the  petition  and  order  the  election.3 

(5)  Time  of  Holding  Election.  —  By  some  statutes  the  election  must  be 
held  at  the  time  of  a  general  election;4  other  statutes  permit  the  question  to 
be  submitted  at  a  special  election  held  solely  for  that  purpose  or  at  a  general 
election  at  the  option  of  the  municipal  officers.5  An  election  held  prior  to 
the  enactment  of  the  statute  authorizing  it  or  before  the  statute  went  into 
effect  is  a  nullity.6 

(6)  Notice  of  Election.  —  The  form  and  sufficiency  of  the  notice  of  the 
election  are  matters  of  statutory  regulation,  and  there  must  be  a  compliance 
with  the  requirements  of  the  statute.7 

(7)  Requisite  Vote  to  Carry  Proposition.  —  The  question  with  regard  to  the 
vote  requisite  to  carry  the  proposition  and  authorize  the  issuance  of  bonds  is 
one  purely  of  statutory  regulation.  The  usual  requirement  is  for  a  "major- 
ity vote,"  a  "majority  of  the  qualified  voters,"  or  a  "majority  of  the  votes 
cast. "  8 


1.  Manhattan  Co.  v.  Ironwood,  74  Fed.  Rep. 
535.  43  U.  S.  App.  369;  Clarke  v.  Hancock 
County,  27  111.  305. 

In  Georgia  it  is  not  necessary  to  publish  the 
municipal  ordinance  or  resolution  by  which 
the  mayor  is  authorized  to  order  an  election 
provided  the  notice  of  the  election  is  duly  pub- 
lished.   Heilbron  v.  Cuthbert,  96  Ga.  312. 

Power  of  County  Commissioners  to  Order  Elec- 
tion. —  Elliott  v.  Gammon,  76  Ga.  766. 

2.  Petition  as  Prerequisite.  —  State  v.  School 
Dist.  No.  9,  10  Neb.  544.;  State  v.  Babcock,  21 
Neb.  187;  Hoxie  v.  Scott,  45  Neb.  199;  Oyster 
Bay  v.  Harris,  21  N.  Y.  App.  Div.  227;  Mc- 
Whirter  v.  Newberry,  47  S.  Car.  418;  McVichie 
v.  Knight,  82  Wis.  137. 

A  petition  by  a  board  of  education  to  county 
officers  for  an  election,  made  before  the  passage 
of  ihe  act  authorizing  the  election,  is  a  nullity, 
and  an  election  based  on  such  a  petition  does 
not  authorize  the  issuance  of  the  bonds.  Berk- 
ley v.  Board  of  Education,  (Ky.  1900)  58  S.  W. 
Rep.  506. 

The  petition  need  not  expressly  recite  that 
it  is  signed  by  a  majority  of  the  freeholders. 
Cleveland  v.  Spartanburg,  54  S.  Car.  83. 

Review  of  Determination  of  Board  Authorized  to 
Call  Election  on  petition  of  a  certain  character 
as  to  the  sufficiency  of  the  petition,  Fullerton 
r.  Lincoln  School  Dist.,  41  Neb.  593. 

Qualification  of  Petitioners.  —  McWhirter  v. 
Newberry,  47  S.  Car.  418. 

A  Married  Woman  May  Be  a  Freeholder  and  as 
such  authorized  to  sign  a  petition  for  an  elec- 
tion for  the  issuance  of  municipal  bonds. 
Cummings  v.  Hyatt,  54  Neb.  35. 

Presumption  in  Favor  of  Qualification  of  Peti- 
tioners.—  Orchard  v.  School  Dist.  No.  70,  14 
Neb.  378;  State  v.  School  Dist.  No.  13,  13  Neb. 
466. 

Withdrawing  Name  from  Petition.  —  Biddle  v. 

Riverton,  58  N.  J.  L.  289. 

3.  VVitmer  v.  Conrad,  147  Mo.  654.    See  the 

tivle  Mandamus,  vpI,  19,  p.  709, 


4.  Belknap  v.  Louisville,  99  Ky.  474,  59  Am. 
St.  Rep.  478,  overriding  Fidelity  Trust,  etc., 
Co.  v.  Morganfield,  96  Ky.  564;  Ashland  v. 
Culbertson,  (Ky.  1898)  44  S.  W.  Rep.  441. 

5.  Coler  v.  Wyandot  County,  3  Dill.  (U.  S.) 
391,  note,  6  Fed.  Cas.  No.  2,987;  Slate  v.  Ben- 
ton, 29  Neb.  460. 

6.  Berkley  v.  Board  of  Education,  (Ky.  1900) 
58  S.  W.  Rep.  506;  Clark  v.  Janesville,  10  Wis. 
136;  Rochester  v.  Alfred  Bank,  13  Wis.  432, 
80  Am.  Dec.  746;  Berliner  v.  Waterloo,  14  Wis. 
378.  See  also  Rathbone  v.  Kiowa  County,  73 
Fed.  Rep.  395. 

7.  Form  and  Sufficiency  of  Notice —  United 
States.  —  Brown  v.  Ingalls  Tp.,  81  Fed.  Rep. 

Cali forma.  —  Modesto  Irrigation  Dist.  v. 
Tregea.  88  Cal.  334. 

Georgia.  —  Bowen  v.  Greenesboro,  79  Ga.  709; 
Heilbron  v.  Cuthbert,  96  Ga.  312;  Perry  v. 
Norwood,  99  Ga.  300. 

Washington.  —  Packwood  v.  Kittitas  County, 
15  Wash.  88,  55  Am.  St.  Rep.  875;  Luzader  v. 
Sargeant,  4  Wash.  299. 

Wisconsin.  —  McVichie  v.  Knight,  82  Wis. 
137. 

See  also  Brand  v.  Lawrenceville,  104  Ga. 
486. 

Length  of  Notice.  —  Springfield  Safe-Deposit, 
etc.,  Co.  v.  Attica,  85  Fed.  Rep.  3S7,  56  U.  S. 
App.  330;  George  v.  Oxford  Tp.,  16  Kan.  72; 
State  v.  Babcock,  25  Neb.  500;  State  v.  Cherry 
County,  58  Neb.  734;  Mittag  v.  Park  Ridge, 
61  N.  J.  L.  151;  Cleveland  v.  Spartanburg,  ^4 
S.  Car.  83. 

Statute  Silent  as  to  the  Notice  —  Question  Must 
Be  Determined  By  Municipal  Authorities.  —  High- 
land Park  v.  McAlpine,  117  Mich.  666. 

Issuance  of  Bonds  Invalidated  for  Want  of  No- 
tice.—  Clarksdale  v.  Broaddus,  77  Miss.  667. 

8.  As  to  what  is  meant  by  these  and  similar 
expressions,  see  the  title  Majority,  vol.  19,  p. 
614.  See  also  the  title  Local  Option,  vol. 
19.  P-  5«6. 

I  Volume  XXI* 


Bonds. 


MUNICIPAL  SECURITIES. 


Conditions  of  Issuance. 


(8)  Qualification  of  Voters.  —  The  qualification  of  the  voters  at  an  election 
for  the  issuance  of  municipal  bonds  is  purely  a  matter  of  statutory  regulation.1 

(9)  Form  of  Ballots.  —  Unless  the  form  of  the  ballots  is  prescribed  by  law 
any  ballot  clearly  showing  the  intention  of  the  voter  is  sufficient  in  form.3 
On  the  other  hand,  if  the  form  is  prescribed  by  law  a  ballot  conforming 
thereto  is  of  course  sufficient,3  but  a  strict  compliance  with  the  statutory 
form  is  necessary.4 

(10)  Conduct  of  Election.  —  The  election  must  of  course  be  conducted  in 
compliance  with  the  requirements  of  the  law.5  If  the  manner  of  conducting 
the  election  is  not  prescribed  by  the  statute,  the  general  laws  relating  to 
elections  by  the  municipality  apply.6 

(11)  Returns  and  Canvass.  —  The  canvass  of  the  returns  at  the  election  is 
generally  regulated  by  express  statutory  provisions.7 

(12)  Contesting'  Election.  — -If  the  law  does  not  prescribe  any  mode  of  con- 
testing the  election,  a  court  of  equity  has  jurisdiction  to  protect  and  enforce 
the  will  of  the  people  by  appropriate  procedure;  and  the  actual  result  of  the 
election  will  be  inquired  into  and  determined  at  the  suit  of  a  taxpayer,  irre- 
spective of  whether  the  result  of  the  election  was  declared  by  the  municipal 
officers  to  be  in  favor  of  or  against  the  proposition.8  A  statute  prov  iding  a 
remedy  for  contesting  "county,  township,  or  municipal  elections"  does  not 
include  an  election  in  a  school  district  for  the  issuance  of  bonds,  as  a  school 
district  is  not  properly  a  municipal  corporation.9 

Informalities  in  Election.  —  Mere  informalities  in  the  election  which  do  not 
affect  the  result  of  the  election  or  its  fairness  will  not  necessarily  render  the 
election  invalid  and  justify  an  injunction  against  the  issuance  of  the  bonds,  or 
render  the  bonds,  if  issued,  invalid.10 


1.  See  Stockton  v.  Powell,  29  Fla.  1;  Shapter 
v.  Carroll,  18  N.  Y.  App.  Div.  390;  Scott  v. 
Twombly,  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N. 
Y.)  652;  Spitzerz/.  Fulton,  (Supm.  Ct.  Spec.  T.) 
33  Misc.  (N.  Y.)257;  Cleveland  v.  Spartanburg, 
54  S.  Car.  83;  Conklin  v.  El  Paso,  (Tex.  Civ. 
App.  1897)  44  S.  W.  Rep.  879;  Seymour  v. 
Tacoma,  6  Wash.  138. 

Trustees  of  estates  may  vote  under  the 
South  Carolina  statute  of  Dec.  24,  1890.  Wil- 
son v.  Florence,  40  S.  Car.  292. 

Corporations  may  also  vote  by  their  presi- 
dents.   Wilson  v.  Florence,  40  S.  Car.  292. 

Registration  of  Voters.  —  Moore  v.  Walla 
Walla,  60  Fed.  Rep.  961;  Stephens  v.  Albany, 
84  Ga.  630;  Kaigler  v.  Roberts,  89  Ga.  476; 
Howell  v.  Athens,  91  Ga.  139;  Decatur  v.  Wil- 
son, 96  Ga.  251;  Heilbron  v.  Cuthbert,  96  Ga. 
312;  Carver  v.  Dawson,  99  Ga.  7,  Brand  v. 
Lawrenceville,  104  Ga.  486;  Wilmington,  etc., 
R.  Co.  v.  Onslow  County,  no  N.  Car.  563; 
Seymour  v.  Tacoma,  6  Wash.  138;  Graves  z/. 
Seattle,  8  Wash.  248;  Stallcup  v.  Tacoma,  13 
Wash.  141,  52  Am.  St.  Rep.  25. 

2.  Milwaukee,  etc.,  R.  Co.  v.  Kossuth 
Countv,  41  Iowa  57;  Hubbard  v.  Woodsum,  87 
Me.  88;  Janeway  v.  Duluth,  65  Minn.  292. 

Ballots  with  merely  the  word  "  yes  "  or 
"  no  "  inscribed  thereon  have  been  held  suffi- 
cient.   Hubbard  v.  Woodsum,  87  Me.  88. 

3.  Gibson  v.  Trinity  County,  80  Cal.  359. 

4.  Murphy  v.  San  Luis  Obispo,   119  Cal. 
624. 

5.  State  v.  Seibert,  116  Mo.  415;  People  v. 
Utah  Com'rs,  7  Utah  279;  Knight  v.  West 
Union,  45  W.  Va.  194. 

Opening  and  Closing  the   Polls. —  Fallbrook 
Irrigation  Dist.  v.  Abila,  106  Cal.  365. 
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Keeping  Polls  Open  After  Hour  for  Closing  In- 
validates Election.  —  Fallbrook  Irrigation  Dist. 
v.  Abila,  106  Cal.  365. 

6.  Union  Bank  v.  Oxford,  116  N.  Car.  339. 

7.  Irregularities  in  Transmitting  Returns.  — 
Stockton  v.  Powell,  29  Fla.  1. 

Effect  of  Failure  to  Canvass  Returns.  —  Brown 
v.  Ingalls  Tp.,  86  Fed.  Rep.  261,  57  U.  S. 
App.  611. 

Persons  Who  Are  to  Canvass  Returns.  —  Brown 

v.  Ingalls  Tp.,  81  Fed.  Rep.  485;  Stockton  v. 
Powell,  29  Fla.  1 ;  Board  of  Education  v.  Welch, 
51  Kan.  792. 

Recital  that  Only  Qualified  Voters  Were  Per- 
mitted to  Vote.  —  In  South  Carolina  it  was  held 
that  the  managers  of  an  election  for  the  issu- 
ance of  bonds  for  a  sewerage  system  need  not 
recite  in  their  return  that  only  qualified  elect- 
ors were  permitted  to  vote,  as  it  would  be 
presumed  that  they  allowed  none  others  to 
vote.    Cleveland  v.  Spartanburg,  54  S.  Car.  83. 

8.  Gibson  v.  Trinity  County,  80  Cal.  359. 

In  proceedings  to  enjoin  the  issuance  of 
bonds  the  court  will  not  inquire  into  the  ques- 
tion whether  voters  were  induced  by  misrep- 
resentations to  vote  in  favor  of  the  issuance  of 
the  bonds.  Fingal  v.  Millvale,  162  Pa.  St. 
393.    See  also  Austin  v.  Nalle.  85  Tex.  520. 

9.  Freeland  v.  Stillman,  49  Kan.  197. 

10.  Janeway  v.  Duluth,  65  Minn.  292;  Knight. 
v.  West  Union,  45  W.  Va.  194.  See  also  State 
v.  Moore,  46  Neb.  590,  50  Am.  St.  Rep.  626. 

The  fact  that  the  election  was  not  presided 
over  by  the  officers  appointed  by  the  proper 
authority  will  not  necessarily  render  the  bonds 
invalid,  where  the  election  was  fairly  con- 
ducted. Fidelity  Trust,  etc.,  Co.  v.  Morgan- 
field,  96  Ky.  563. 
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(13)  Expenses  of  Election.  — The  expenses  of  the  election  are  to  be  borne 
by  the  municipality.1 

(14)  Calling  Successive  Elections. — The  fact  that  the  question  has  been 
already  submitted  to  vote,  and  the  proposition  defeated,  does  not,  in  the 
absence  of  statutory  restriction,  necessarily  prevent  the  municipal  officers 
from  calling"  another  election  upon  the  question,  and  render  such  other  elec- 
tion invalid.2  So  also  the  fact  that  there  has  been  an  election  sufficient  to 
authorize  the  issuance  of  bonds,  does  not  prevent  the  calling  of  another  elec- 
tion, where  the  municipality  failed  to  exercise  its  power  under  the  first 
election. :*  It  would  seem  that  where  the  question  has  been  recently  and 
repeatedly  defeated  at  prior  elections,  a  court  of  equity  should  interfere  to 
prevent  the  holding  of  another  election  on  the  ground  that  the  holding  of  the 
election  would  necessitate  a  reckless  and  fruitless  expenditure  of  the  funds 
of  the  municipality.4 

3.  Execution  of  Bonds  —  a.  Signing.  —  It  is  essential  to  the  validity  of 
municipal  bonds  that  they  be  signed  by  or  with  the  authority  of  the  officers 
designated  by  the  statutes.5  The  reader  is  referred  to  the  notes  for  numerous 
cases  involving  the  construction  of  particular  statutes  with  regard  to  the 
officers  by  whom  the  bonds  should  be  signed.6  In  the  absence  of  any  statu- 
tory direction,  municipal  bonds  may  be  signed  by  any  officer  of  the  munici- 


1.  Com.  v.  Weir,  15  Pa.  Co.  Ct.  425,  25  Pitsb. 
Leg.  J.  N.  S.  (Pa.)  126. 

2.  Robinson  v.  Goldsboro,  122  N.  Car.  211; 
Luzader  v.  Sargeant,  4  Wash.  299.  See  also 
Mercer  County  v.  Hubbard,  45  111.  139;  Hoyt 
v.  Braden,  27  Minn.  490;  Caldwell  v.  Justices, 
4  Jones  Eq.  (57  N.  Car.)  323. 

3.  Turpin  v.  Madison  County  Fiscal  Ct., 
(Ky.  1890.)  48  S.  W.  Rep.  1085. 

4.  Luzader  v.  Sargeant,  4  Wash.  299. 

5.  Signing  the  Bonds —  United  States.  —  Bis- 
sell  v.  Spring  Valley  Tp.,  no  U.  S.  162;  North- 
ern Bank  v.  Porter  Tp.,  no  U.  S.  608;  Mer- 
chants' Exch.  Nat.  Bank  v.  Bergen  County, 
115  U.  S.  384;  Coler  v.  Cleburne,  131  U.  S. 
162;  Young  v.  Clarendon  Tp.,  132  U.  S.  340, 
29  Am.  &  Eng.  Corp.  Cas.  115;  Douglass  v. 
Lincoln  County,  5  Fed.  Rep.  775;  Burleigh  v. 
Rochester,  5  Fed.  Rep.  667. 

Georgia.  —  Dent  v.  Cook,  45  Ga.  323;  Roads, 
etc.,  Com'rs  v.  Shorter,  50  Ga.  489. 

Illinois. — Schuyler  County  v.  People,  25 
111.  181. 

Louisiana.  —  Lisso  v.  Red  River,  29  La.  Ann. 
590;  State  v.  Police  Jury,  30  La.  Ann.  287. 

Nebraska. — State  v.  Babcock,  19  Neb.  223; 
State  v.  Roggen,22  Neb.  118. 

New  York.  —  People  v.  Ingersoll,  58  N.  Y. 
1,  17  Am.  Rep.  178. 

South  Dakota.  —  Brown  v.  Bon  Homme 
County,  1  S.  Dak.  21O. 

Texas.  —  Polly  v.  Hopkins,  74 Tex.  145. 

Countersigning  Bonds  —  Mandamus  to  Compel. 
—  Houston  v.  People,  55  111.  398. 

Failure  to  Countersign  —  Aid  in  Equity.  —  Mel- 
vin  v.  Lisenby,  72  111.  63. 

Prpvision  Held  Directory,  —  In  Statesville 
Bank  v.  Statesville,  84  N.  Car.  169,  a  provision 
With  regard  to  the  officers  by  whom  the  bonds 
should  be  signed  was  held  directory  merely, 
and  a  failure  to  comply  therewith  was  held 
not  to  invalidate  the  bonds, 

Delegation  of  Authority.  —  It  seems  that  the 
officers  charged  with  the  issuance  of  the  bonds 
may  delegate  to  a  third  party  the  ministerial 
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duty  of  signing.  Ring  v.  Johnson  County,  6 
Iowa  265. 

Third  Person  May  Sign  for  Designated  Officer  if 

in  his  presence  and  with  his  direction.  Mont- 
gomery v.  St.  Mary's  Tp.,  43  Fed.  Rep.  362. 

6.  United  States.  —  Curtis  v.  Butler  County, 
24  How.  (U.  S.)435;  Brooklyn  v.  ./Etna  L.  Ins. 
Co.,  99  U.  S.  362;  Kankakee  County  v.  .(Etna 
L.  Ins.  Co.,  106  U.  S.  668;  Middleton  v.  Mullica 
Tp.,  112  U.  S.  433;  Bernards  Tp.  v  Mortison, 
133  U.  S.  523;  Board  of  Education  v.  De  Kay, 
148  U.  S.  591;  Aroma  Stale  Auditor,  15  Fed. 
Rep.  843;  Currier  v.  Lewiston,  15  Fed.  Rep. 
377- 

Georgia.  —  Roads,  etc  ,  Com'rs  v.  Shorter,  50 
Ga.  489. 

Maine.  — Lane  v.  Embden,  72  Me.  354. 

Minnesota.  —  Wiley  v.  Board  of  Education, 
11  Minn.  371. 

Nebraska.  —  State  v.  Babcock,  25  Neb.  709. 

New  Mexico.  —  Coler  v.  Santa  Fe  County,  6 
N.  Mex.  88. 

Ohio.  —  Hafer  v.  Cincinnati,  n  Ohio  Dec. 
(Reprint)  625,  28  Cine.  L.  Bui.  131. 

South  Carolina.  —  Neely  v.  Yorkville,  10  S. 
Car.  141. 

Canada.  —  Pontiac  County  v.  Ross,  17  Can. 
Sup.  Ct.  406. 

"  Corporate  Authority."  —  Where  the  statute 
provides  that  a  town  by  its  "  proper  corporate 
authority  "  may  issue  bonds,  the  bonds  may 
be  executed  by  the  supervisor  and  town  clerk; 
they  are  proper  authorities  for  such  a  minis- 
terial act.  Prairie  v.  Lloyd,  97  111.  179;  Wind- 
sor v.  Hallett,  97  111.  204;  Douglas  v.  Niantic 
Sav.  Bank,  97  [II.  228.  See  also  Schaeffer  v. 
Bonham,  95  111.  368. 

In  Pennsylvania  town  auditors  are  not  re- 
quired to  countersign  bonds  issued  in  pursu- 
ance of  a  statute  providing  that  they  shall  be 
issued  by  the  "  corporate  authorities  "  of  the 
town,  since  Act  Pa.  April  15,  1834,  §  4,  provides 
that  1  he  corporate  powers  of  a  town  shall  be 
exercised  by  the  supervisors.  Com.  v.  Upper 
Darby  Auditors,  2  Pa.  Dist.  S9. 
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pality  whom  its  governing  boards  designate  therefor.1 

Signing  During  Term  of  Office.  —  When  the  bonds  are  required  to  be  signed  by 
a  particular  officer,  the  person  signing  the  bonds  must  have  held  the  office  at 
the  time  of  signing;58  the  bonds  cannot,  after  his  term  of  office  has  expired, 
be  antedated  so  as  to  give  any  validity  to  his  signature.3  Where  the  officer 
signed  the  bonds  during  his  term  of  office,  the  fact  that  the  bonds  were  ante- 
dated as  of  a  date  prior  to  his  term  does  not  invalidate  them.4 

Rights  of  Bona  Fide  Holders.  —  As  against  a  bona  fide  holder  it  will  be  presumed 
that  an  officer  signing  the  bonds  did  so  during  his  term  of  office;5  still  this 
presumption  is  not  conclusive.6 

Several  Officers  Need  Not  Sign  at  Same  Time.  —  When  several  officers  are  required 
to  sign  municipal  bonds,  it  is  not  necessary  that  all  should  sign  at  the  same 
time.7 

Coupons.  —  When  coupon  bonds  are  authorized,  and  the  bonds  themselves 
are  signed  by  the  proper  officers  and  refer  to  the  coupons  attached,  it  is  not 
essential  that  the  coupons  shall  be  executed  in  the  same  manner  as  the 
bonds.8 

Lithograph  Facsimile  of  signature.  —  In  the  signing  of  coupons  attached  to  bonds 
the  officers  may  adopt  as  their  signatures  lithograph  facsimiles  of  their 
signatures.9 

De  Facto  Officers.  —  Bonds  signed  by  officers  de  facto  are  binding  upon  the 
municipality,  and  the  right  of  such  officers  to  the  office  cannot  be  inquired 
into  in  an  action  on  the  bonds,  but  only  in  some  direct  proceeding. 

Official  Designation.  —  It  has  been  held  that  the  failure  of  the  officer  signing 
the  coupons  attached  to  the  bonds,  to  follow  his  signature  with  a  description 
of  his  official  character,  would  not  invalidate  the  coupons. 11 

Place  of  signing.  —  It  seems  that  the  municipal  officers  may  sign  the  bonds 
outside  the  limits  of  the  municipality  for  which  they  act.12 

b.  Sealing.  —  Where  the  corporation  has  no  official  seal,  the  officers 
executing  the  bonds  may  adopt  as  a  seal  any  device  they  deem  most  con- 
venient.13   If  the  statutes  expressly  require  the  bonds  to  be  under  seal,  they 

1.  German  Ins.  Co.  v.  Manning,  78  Fed.  112,  and  approving  Anthony  v.  Jasper  County, 
Rep.  goo;  Rondot  v.  Rogers  Tp.,  (C.  C.  A.)  99  101  U.  S.  693. 

Fed.  Rep.  202;  Clarke  v.  Hancock  County,  27  7.  School  Dist.  No.  42  v.  Xenia  First  Nat. 

111.  305.  Bank,  19  Neb.  8g. 

2.  Texas  Waler,  etc.,  Co.  v.  Cleburne,  I  Tex.  8.  Coupons.  —  Phelps  v.  Lewiston,  15  Blatchf. 
Civ.  App.  580;  Yesler  v.  Seattle,  1  Wash.  308.  (U.  S.)  131;  Blair  v.  Cuming  County,  in  U.  S. 

3.  Coler  v.  Cleburne,  131  U.  S.  162,  26  Am.  363;  Thayer  v.  Montgomery  County,  3  Dill. 
&  Eng.  Corp.  Cas.  557;  Lehman  v.  San  Diego,  (U .  S.)  389,  23  Fed.  Cas.  No.  13,870. 

73  Fed.  Rep.  105.  See  also  Anthony  v,  Jasper  9.  Pennington  v.  Baehr,  48  Cal.  565;  Lex- 
County,  101  U.  S  693.  ington  v.  Union  Nat.  Bank,  75  Miss.  1,  9  Am. 

4.  Anthony  v.  Jasper  County,  101  U.  S.  693;  &  Eng.  R.  Cas.  N.  S.  321.  See  also  McKee  v. 
Yesler  v.  Seattle,  1  Wash.  308;  Brown  v.  Bon  Vernon  County,  3  Dill.  (U.  S.)  210;  Lexington 
Homme  County,  1  S.  Dak.  216  v.  Union  Nat.   Bank,  75  Miss.   1;   Davis  v. 

Bonds  signed  during  the  term  of  office  of  the  Shields,  26  Wend.  (N.  Y.)  341;  James  v.  Pat- 
officer  signing  may  be  sold  by  his  successor.  ten,  6  N.  Y.  9,  55  Am.  Dec.  376;  Miller  v. 
There  is  no  necessity  for  re-signing.    Gage  Pelletier,  4  Edw.  (N.  Y.)  106. 
v.  McCord,  (Ariz  1898)  51  Pac.  Rep.  977.  10.  De  Facto  Officers.— Ralls  County  v.  Doug- 

6.  Lexington  v.  Union  Nat.  Bank,  75  Miss.  lass,  105  U.  S.  728;   National  L.  Ins.  Co.  v. 

1,  9  Am.  &  Eng.  R.  Cas.  N.  S.  321;  School  Board  of  Education,  62  Fed.  Rep.  778,  27  U. 

Dist.  No.  42  v.  Xenia  First  Nat.  Bank,  ig  Neb.  S  App.  244;  Waite  v.  Santa  Cruz,  89  Fed.  Rep. 

89.    See  also  Weyauwega  v.  Ayling,  99  U.  S.  619:  Woodward  z-.  Fruitvale  Sanitary  Dist.,  99 

112.  Cal.  554;  Pontiac  County  v  Ross,  17  Can.  Sup. 
Effect  of  Date.  —  Municipal  bonds  purported  Ct.  406.    See  the  title  De  Facto  Officers,  vol. 

to  be  dated  as  of  a  day  tefore  the  acceptance  8,  p.  771. 

of  office  by  one  authorized,  as  such  officer,  to  11.  Columbia  County  v.  King,  13  Fla.  451. 

sign  them,  and  it  was  held  that  he  should  be  12.  Lynde  v.  Winnebago  County,  16  Wall.  (U. 

presumed  to  have  signed  them  after  having  a  S.)  6;  Jones  v.  Hurlburt,  13  Neb.  125. 

right  to  do  so.    School  Dist.  No.  42  v.  Xenia  13.  Sealing.  —  Jefferson  County  v.  Lewis,  20 

First  Nat.  Bank,  19  Neb.  89.  Fla.  980.    See  also  Wiley  v.  Board  of  Educa- 

6.  Coler  v.  Cleburne,  131   U.  S.   162,  dis-  tion,   n   Minn.  371;    Stockton  v.  Powell,  29 

tinguishing  Weyauwega  v.  Ayling,  99  U.  S.  Fla.  1. 
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are  not  valid  legal  obligations  unless  so  executed,1  though  it  has  been  held 
that  when  the  bonds  recite  that  they  are  duly  sealed,  the  fact  that  they  were 
not  sealed  w  ould  not  render  them  invalid  in  the  hands  of  a  bona  fide  pur- 
chaser,8 and  a  court  of  equity  may  afford  relief  where  a  seal  is  inadvertently 
omitted.3  Under  statutes  authorizing  the  issuance  of  "bonds,"  instruments 
not  under  seal  have  been  sustained  as  valid.4 

c.  DELIVERY.  — The  delivery  of  the  bonds  is  of  course  essential  to  their 
validity,5  and  the  delivery  must  be  by  or  with  the  authority  of  the  officers  or 
board  empowered  to  issue  the  bonds.0  As  against  a  bona  fide  holder,  a 
delivery  of  the  bonds  will  be  presumed  from  his  possession  of  them.7 

d.  Power  to  Issue  Bonds  Intrusted  to  Boards.  —  Where  the  power 
to  issue  bonds  is  intrusted  to  a  board,  a  majority  of  the  board  may,  as  a  rule, 
act  at  a  meeting  duly  called,8  but  notice  of  the  meeting  of  the  board  must 
have  been  given  to  the  other  members.9 

e.  Cancellation  and  Re-issue.  —  Where  municipal  officers  are  author- 
ized to  issue  certain  bonds,  they  do  not,  by  executing  bonds  in  a  certain  form, 
exhaust  their  power,  but  they  may  cancel  or  destroy  the  bonds  so  executed 
and  issue  other  bonds  in  different  form.10 

/.  Registration.  — -In  some  jurisdictions  the  statutes  require  municipal 
bonds  to  be  registered  with  some  branch  of  the  executive  department  of  the 
government,  usually  the  state  treasurer  or  auditor,  before  they  are  issued  or 
negotiated.11    While  it  has  been  held  that  the  failure  to  register  the  bonds 


1.  Seal  Necessary.  — Avery  v.  Springport,  14 
Blatchf.  (U.  S.)  272.  See  also  San  Antonio 
v.  Gould,  34  Tex.  49.  Compare  Thornburgh  v. 
Tyler,  16  Tex.  Civ.  App.  439. 

2.  Phelps  v.  Yates,  16  Blatchf.  (U.  S.)  192. 

3.  Relief  in  Equity.  —  Bernards  Tp.  v.  Steb- 
bins,  109  U.  S.  341:  Solon  v.  Williamsburgh 
Sav.  Bank,  114  N.  Y.  122,  23  N.  Y.  St.  Rep. 
138,  39  Alb.  L.  J.  471,  35  Hun  (N.  Y.)  1. 

4.  Humboldt  Tp.  v.  Long,  92  U.  S.  642; 
Draper  v.  Springport,  104  U.  S.  501;  Lane  v. 
Embden,  72  Me.  354;  Augusta  Bank  v. 
A  ugusta,  4g  Me.  507 ;  Thornburgh  v.  Tyler,  16 
Tex.  Civ.  App.  439.  See  also  Scipio  v.  Wright, 
lot  U.  S  665;  Venice  v.  Murdock,  92  U.  S. 
494;  San  Antonio  v.  Mehaffy,  96  U.  S.  312. 

Under  the  Michigan  statute  which  provides 
that  no  bond  shall  be  deemed  invalid  for  want 
of  a  seal,  an  unsealed  municipal  bond  is  valid, 
and  the  holder  may  maintain  an  action  of  cove- 
nant thereon.  Rondot  v.  Rogers  Tp.,  (C.  C. 
A.)  99  Fed.  Rep.  202. 

5.  Satterlee  v.  Strider,  31  W.  Va.  781.  See 
also  Young  v.  Clarendon  Tp.,  132  U.  S.  340. 

Proof  of  Date  of  Delivery.  —  Jefferson  v.  Mar- 
shall Nat.  Bank, 18  Tex  Civ.  App.  539. 

6.  Portsmouth  Sav.  Bank  v.  Ashley,  91  Mich. 
670,  30  Am.  St.  Rep.  511. 

7.  State  v.  Suwannee  County,  21  Fla.  1. 

8.  North  Bennington  First  Nat.  Bank  v. 
Arlington,  16  Blatchf.  (U.  S.)  57;  Curtis  v.  But- 
lerCounty,  24  How.  (U.  S.)  435;  Blair  v.  Cum- 
ing County,  in  U.  S.  363;  Howard  v.  Crawford 
County,  1  Pittsb.  (Pa.)  531,  6  Pittsb.  Leg.  J. 
(Pa.)  454,  12  Fed.  Cas.  No.  6,757;  Hill  v. 
Peekskill  Sav.  Bank,  46  Hun  (N.  Y.)  180;  St. 
Johnsbury  First  Nat.  Bank  v.  Concord,  50  Vt. 
^57  See  also  Roads,  etc.,  Com'rs  v.  Shorter, 
50  Ga.  489. 

In  Louisiana  it  has  been  held  that  a  statute 
providing  that  bonds  issued  by  a  parish  shall 
be  signed  by  a  majority  of  the  police  jury 
meant  a  majority  of  the  members  designated 


by  the  jury,  and  did  not  mean  any  majority  of 
its  members  not  selected  for  the  purpose  by 
the  jury.    State  v.  Police  Jury,  30  La.  Ann.  2S7. 

9.  Anderson  County  v.  Paola,  etc.,  R.  Co.. 
20  Kan.  534;  Dinwiddie  County  v.  Stuart,  2S 
Gratt.  (Va.)  526. 

10.  Lyndez\  Winnebago  County,  16  Wall.  (U. 
S.)6;  Solon  t.  Williamsburgh  Sav.  Bank,  114 
N.  Y.  122;  Kunz  v.  School  Dist.  No.  28,  11  S. 
Dak.  578. 

11.  Registration  —  United  States.  —  Lewis  v. 
Barbour  County,  105  U.  S.  739;  Hoff  v.  Jasper 
County,  no  U.  S.  53  (Missouri  Act);  Coler  t: 
Cleburne,  131  U.  S.  162  (Texas  Act). 

Illinois.  —  Flack  v.  Hughes,  67  111.  384: 
Decker  v.  Hughes,  68  111.  33;  People  v.  Lip- 
pincott,  81  111.  193;  Prairie  v.  Lloyd,  97  111. 
179. 

Minnesota.  —  St.  Louis  County  v.  Nettleton, 
22  Minn.  356. 

Mississippi.  —  Vicksburg  v.  Lombard,  51 
Miss.  in. 

Nebraska.  —  State  v.  Alexander,  14  Neb.  2S0. 
New  Jersey.  —  Benwell  v.  Newark,  55  N.  J. 
Eq.  260. 

Texas. — Hardeman  County  v.  Foard  County, 
19  Tex.  Civ.  App.  212. 

The  Missouri  Act  of  March  30,  1S72,  "  to  pro- 
vide for  the  registration  of  bonds  issued  by 
counties,  cities,  and  incorporated  towns,  and 
to  limit  the  issue  thereof,"  applies  to  bonds 
issued  under  the  "  township  aid  act  "  of  March 
23,  1868.  .  Anthony  v.  Jasper  County,  101  U. 
S.  693,  affirming  4  Dill.  (U.  S.)  136. 

When  registered  the  bonds  relate  back  to  the 
date  of  issue,  from  which  time  the  indebted- 
ness is  to  be  considered  as  contracted.  Prick- 
ett  v.  Marceline,  65  Fed.  Rep.  469,  affirmed  69 
Fed.  Rep.  462,  32  U.  S.  App.  767- 

Fee  for  Registration.  —  State  0.  Wallichs,  16 
Neb.  no. 

Detaching  Past  Due  Coupons  upon  Registration. 

—  Brinkworth  v.  Grable,  45  Neb.  647. 
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would  not  render  them  void  unless  the  statute  so  directs,'  still  unless  the 
bonds  have  been  properly  registered  they  are  incomplete  on  their  face  and  a 
purchaser  thereof  can  claim  no  protection  as  a  bona  fide  purchaser;2  and 
where  a  bond  was  antedated,  as  of  a  date  prior  to  the  passage  of  the  act 
requiring  registration,  in  order  to  avoid  the  necessity  for  registration,  the 
court  refused  to  enforce  the  bond  in  the  hands  even  of  a  bona  fide  pur- 
chaser.3 The  registration  of  the  bond  does  not  deprive  it  of  its  negotiable 
character. 1 

Certificate  of  Registration.  — ■  Where  the  certificate  of  the  officer  by  whom  the 
bond  should  be  registered  is  indorsed  upon  the  back  of  the  bond,  stating  that 
it  has  been  duly  registered,  a  purchaser  of  the  bond  is  entitled  to  rely  thereon, 
and  the  bond  is  not  rendered  invalid  for  the  officer's  failure  to  actually 
register  it.5  Under  some  statutes  the  certificate  of  registration  is  con- 
clusive of  the  validity  of  the  bonds  in  favor  of  bona  fide  purchasers.0  Under 
other  statutes  the  certificate  is  made  prima  facie  evidence  only  of  the  facts 
stated  therein,  and  does  not  prevent  proof  to  the  contrary  in  any  suit  involv- 
ing the  validity  of  the  bonds.7  If  the  statute  requiring  registration  does  not 
provide  what  effect  shall  be  given  to  the  certificate,  the  municipality  is  not 
estopped  by  the  certificate  from  denying  the  facts  stated  therein.8 

4.  Form  of  Bonds — -a.  In  General. — There  can  be  no  doubt  that  it  is 
within  the  power  of  the  state  to  prescribe  the  form  in  which  municipal  bonds 
are  to  be  executed  in  order  to  bind  the  municipality  for  their  payment ; 9 
the  failure,  however,  to  comply  with  mere  directory  provisions  as  to  matters 
of  form  will  not  invalidate  the  bonds. 10  Where  the  authority  is  to  issue  interest- 
bearing  bonds,  bonds  with  interest  coupons  attached  may  be  issued.11 

b.  Medium  of  Payment. — General  power  to  issue  municipal  bonds 
carries  with  it,  in  the  absence  of  legislative  restrictions,  the  implied  or  inci- 


1.  North  Bennington  First  Nat.  Bank  v. 
Arlington,  16  Blatchf.  (U.  S.)  57  {Vermont 
statute). 

2.  Lewis  v.  Barbour  County,  I  McCrary  (U. 
S.)458;  Douglass  v.  Lincoln  County,  2  McCrary 
(U.  S.)  449;  Anthony  v,  Jasper  County,  101  U. 
S.  693;  Hoff  v.  Jasper  County,  110  U.  S.  53; 
Bissell  v.  Spring  Valley  Tp.,  110  U.  S.  162; 
State  v.  Babcock,  19  Neb.  223;  State  v.  Rog- 
gen.  22  Neb.  118,  17  Am.  &  Eng.  Corp.  Cas. 
3°3- 

3.  Anthonv  v.  Jasper  County,  101  U.  S.  693, 
affirming  4  Dill.  (U.  S.)  136.  See  also  Louisiana 
v.  Wood,  102  U.  S.  294. 

Implied  Contract.  —  A  city,  having  the  power 
to  borrow  money,  issued  bonds  valid  on  their 
face,  but  void  because  they  were  antedated  to 
evade  a  registration  act.  The  city  used  the 
proceeds  of  the  bonds,  for  lawful  purposes.  It 
was  held  that  bona  fide  holders  of  the  bonds 
could  recover  from  the  cily  the  amount  they 
had  actually  paid  to  it,  wiih  interest  at  six  per 
cent.  Wood  v.  Louisiana,  5  Dill.  (U.  S.)  122, 
affirmed  102  U.  S.  294. 

4.  D'Esterre  v.  Brooklyn,  90  Fed.  Rep.  586; 
Manhattan  Sav.  Inst.  v.  New  York  Nat.  Exch. 
Bank,  42  N.  Y.  App.  Div.  147. 

5.  Rock  Creek  Tp.  v.  Strong,  96  U.  S. 
271. 

In  D'Esterre  v.  Brooklyn,  90  Fed.  Rep.  586, 
an  indorsement  of  registration  on  a  municipal 
bond,  though  not  signed  by  the  officers  of  the 
municipality,  was  held  to  estop  the  municipal- 
ity from  denying  its  registration. 

6.  Protection  Afforded  Purchasers  by  Registra- 
tion. —  Lewis  v.  Barbour  County,  105  U.  S.  739 


{Kansas  Act  March  2,  1872);  Harper  County 
v.  Rose,  140  U.  S.  71  {Kansas  Act).  See  also 
Comanche  County  v.  Lewis,  133  U.  S.  198 
(Kansas  Act).  Compare  Springfield  Safe-De- 
posit, etc.,  Co.  v.  Attica,  85  Fed.  Rep.  387,  56 
U.  S.  App.  330,  certiorari  denied  171  U.  S.  689 
(A'ansas  Act). 

Bonds  Not  Authorized  to  Be  Registered  —  Cer- 
tificate of  Registration  Is  of  No  Effect.  —  Crow 
v.  Oxford  Tp.,  119  U.  S.  215. 

7.  Anthony  v.  Jasper  County,  101  U.  S.  693; 
Hoff  v.  Jasper  County,  no  U.S.  53;  Prairies. 
Lloyd,  97  111.  179. 

Bonds  in  Excess  of  Unauthorized  Indebtedness. 
—  Prickett  v.  Marceline,  65  Fed.  Rep.  469, 
affirmed  (C.  C.  A.)  69  Fed.  Rep.  462  {Missouri 
Act). 

8.  Dixon  County  v.  Field,  m  U.  S.  83 
{Nebraska  Act);  Bolles  v.  Perry  County,  (C. 
C.  A.)  92  Fed.  Rep.  479  (Illinois  Act).  See 
also  German  Sav.  Bank  v.  Franklin  County, 
128  U.  S.  526  (Illinois  Act);  Coler  v.  Cleburne, 
131  U.  S.  162  (Texas  Act).  Compare  Cairo  v. 
Zane,  149  U.  S.  122  (Illinois  Act). 

9.  Legislature  May  Prescribe  Form.  —  Anthony 
v.  Jasper  County,  roi  U.  S.  693. 

Where  a  special  act  authorizing  the  issuance 
of  bonds  prescribes  this  form  it  supersedes 
general  statutory  provisions  in  this  regard. 
D'Esterre  v.  New  York,  (C.  C.  A.)  104  Fed. 
Rep.  605. 

10.  D'Esterre  v.  New  York.  (C.  C.  A.)  104 
Fed.  Rep.  605;  Catron  v.  La  Fayette  County, 
106  Mo.  659. 

11.  Coupon  Bonds.  —  Board  of  Educations. 
De  Kay,  148  U.  S.  591. 
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dental  power  to  make  them  payable  generally,  that  is,  in  currency  which  is 
constitutionally  a  legal  tender,1  or  payable  in  a  particular  coin  which  consti- 
tutes the  legal  and  commercial  standard  by  which  the  value  of  other  kinds 
of  currency  is  measured  ;2  and  therefore,  unless  the  statute  authorizing  the 
issuance  of  the  bonds  restricts  the  power  of  the  municipality  to  fix  the  medium 
of  payment,  the  bonds  may  be  made  payable  in  gold  coin  of  the  United 
States.3  In  some  cases,  however,  the  courts  have  refused  to  recognize  the 
implied  power  to  make  the  bonds  payable  in  gold  coin,  and  have  held  bonds 
so  payable  to  be  void.4 

In  California  it  has  been  held  that  a  statute  which  provided  that  the  bonds 
"  shall  be  payable  in  gold  coin  or  lawful  money  of  the  United  States"  con- 
ferred upon  the  municipality  the  optional  power  to  make  the  bonds  payable 
in  gold  coin.5 

Federal  Question.  —  The  United  States  Supreme  Court  has  held  that  the  ques- 
tion whether  a  municipal  bond  is  in  fact  payable  in  gold  coin  of  the  United 
States  involved  a  question  arising  under  the  federal  constitution  so  as  to  give 
the  federal  courts  jurisdiction  to  review  the  decision  of  a  state  court  thereon;6 
but  it  would  not  seem  that  the  United  States  Supreme  Court  would  have  any 
authority  to  review  a  decision  of  a  state  court  upon  the  question  whether  the 
municipal  corporation  had  the  power  to  make  the  bond  payable  in  gold.7 

c.  Form  of  Negotiability.  —  Statutory  authority  to  issue  bonds  which 
are  to  run  for  a  long  period  of  time  and  bear  interest,  and  which  are  to  be 
put  upon  the  market  and  sold,  impliedly  authorizes  the  municipality  to  make 
the  bonds  negotiable  in  form,  this  being  the  usual  form  of  such  securities.8 
And  where  negotiable  bonds  are  expressly  authorized,   a   bond  payable 

"to    or  bearer"  has  been  sustained  as  valid,  though  the  statute  also 

required  the  bonds  to  state  on  their  face  to  whom  they  were  issued.9  So 


1.  Medium  of  Payment.  — Judson  v.  Bessemer, 
87  Ala.  240. 

2.  Judson  v.  Bessemer,  87  Ala.  240. 

3.  Gold  Bonds  —  General  Rule  —  United  States. 
—  Moore  v.  Walla  Walla,  60  Fed.  Rep.  961. 

Alabama.  —  Judson  v.  Bessemer,  87  Ala.  240. 
Kentucky.  —  Farson  v.  Sinking  Fund  Com'rs, 
97  Ky.  119. 

New  York.  —  Ghiglione  v.  Marsh,  23  N.  Y. 
App.  Div.  61. 

Texas.  —  Winston  v.  Ft.  Worth,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  740. 

Washington.  —  Pack  wood  v.  Kittitas  County, 
15  Wash.  88.  55  Am.  St.  Rep.  875;  Kenyon  v. 
Spokane,  17  Wash.  57. 

See  also  Woodruff  v.  Mississippi,  162  U.  S. 
291;  Pollard  v.  Pleasant  Hill,  3  Dill.  (U.  S.) 
197;  Young  v.  Montgomery,  etc.,  R.  Co.,  2 
Woods  (U.  S.)6o6;  Skinner  v.  Santa  Rosa,  107 
Cal.  464. 

See  the  title  Payment,  with  regard  to  the 
general  power  to  contract  for  the  medium  of 
payment. 

Bonds  may  be  made  payable  "  in  gold,  or 
lawful  money  of  the  United  States,  at  the 
option  of  the  holder."    Heilbton  v.  Cuthbert, 

96  Ga.  312. 

A  municipal  bond  payable  in  gold  coin  is  not 
invalid  as  an  instrument  for  the  delivery  of 
specific  articles,  instead  of  a  bond  for  the  pay- 
ment of  money.  Winston  v.  Ft.  Worth,  (Tex. 
Civ.  App.  1898)  47  S.  W.  Rep.  740. 

4.  Minority  Rule.  —  Woodruff  v.  State,  66 
Miss.  298,  reversed  on  other  points  162  U.  S. 
299,  leaving  undecided  the  question  as  to  the 
medium  of  payment;  Cincinnati  v.  Anderson, 
6  Ohio  Cir.  Dec.  594,  10  Ohio  Cir.  Ct.  265,  3 
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Ohio  Dec.  406;  Burnett  v.  Maloney,  97  Tenn. 

697. 

5.  Murphy  v.  San  Luis  Obispo,  119  Cal.  624. 
Compare  Skinner  v.  Santa  Rosa,  107  Cal.  464. 

6.  Woodruff  v.  Mississippi,  162  U.  S.  291. 

7.  Woodruff  v.  Mississippi,  162  U.  S.  291, 
per  Justice  Peckham,  dissenting.  See  the  title 
United  States  Courts. 

8.  Negotiability —  Unite,/  States.  —  Amey  v. 
Allegheny  City,  2^  How.  (U.  S.)  364;  Cadillac 
v.  Woonsocket  Inst,  for  Sav.,  58  Fed.  Rep.  035, 
16  U.  S.  App.  545;  Ashley  v.  Presque  Isle 
County,  60  Fed.  Rep.  55,  16  U.  S.  App.  656; 
West  Plains  Tp.  v.  Sage,  69  Fed.  Rep.  943, 
32  U.  S.  App.  725;  Howard  i\  Kiowa  County. 
73  Fed.  Rep.  406;  Pacific  Imp.  Co.  v.  Clarks- 
dale,  74  Fed.  Rep.  528,  41  U.  S.  App.  68;  Ger- 
man Ins.  Co.  v.  Manning,  78  Fed.  Rep.  900; 
D'Esterre  v.  Brooklyn,  90  Fed.  Rep.  586. 

Iowa.  —  Clapp  v.  Cedar  Count}',  5  Iowa  15, 
68  Am.  Dec.  678. 

Mississippi.  —  Vicksburg  v.  Lombard,  51 
Miss,  in;  Lexington  v.  Union  Nat.  Bank,  75 
Miss.  1,  9  Am.  &  Eng.  R.  Cas.  N.  S.  321. 

Missouri.  —  Catron  v.  La  Fayette  County, 
106  Mo.  659. 

Texas.  —  Austin  v.  Nalle,  85  Tex.  520,  revers- 
ing (Tex.  Civ.  App.  i8c,3)  21  S.  W.  Rep.  375; 
Winston  v.  Ft.  Worth,  (Tex.  Civ.  App.  189S) 
47  S.  W.  Rep.  740. 

Under  a  statute  authorizing  the  execution 
and  delivery  of  railway  aid  bonds  to  a  specified 
railway  company,  the  bonds  may  be  made 
payable  to  bearer.  Lexington  v.  Union  Nat. 
Bank,  75  Miss.  1. 

9.  School  Dist.  No.  40  v.  dishing,  S  Kan.  App. 
728.    See  also  West  Plains  Tp.  v.  Sage,  32  U.  S. 
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also,  where  negotiable  bonds  were  authorized,  the  bonds  may  be  made  pay- 
able to  the  payee  designated  or  bearer.1  If  the  municipality  has  no  power 
to  make  the  bond  negotiable  in  form,  the  fact  that  it  is  so  made  will  not 
invalidate  the  bond,  but  the  bond  will  simply  be  non-negotiable.3 

d.  Place  OF  Payment.  —  Where  the  statute  provides  the  place  at  which 
the  bonds  shall  be  made  payable,  the  municipality  has  of  course  no  authority 
to  make  them  payable  at  a  different  place.  Still  it  has  been  held  that  the 
fact  that  the  bonds  are  illegally  made  payable  at  a  different  place  from  that 
required  by  the  statute,  does  not  invalidate  them,  but  such  provision  itself  is 
merely  unenforceable  and  will  be  rejected  as  surplusage.3  Unless  there  is  some 
express  restriction  in  regard  to  the  form  of  the  bonds,  the  better  doctrine 
seems  to  be  that  the  municipality  has  implied  power  to  make  both  the 
interest  and  principal  of  the  bonds  payable,  not  only  out  of  the  limits  of  the 
municipality,  but  even  out  of  the  state.4  But  in  some  cases  the  courts  have 
refused  to  recognize  the  implied  power  of  a  municipality  to  make  its  bonds 
payable  at  any  place  other  than  at  its  treasury.5  And  where  the  statute 
merely  authorized  the  municipality  to  select  a  place  for  the  payment  of 
interest  on  bonds,  it  has  been  held  that  this  impliedly  prohibited  the  munici- 
pality from  making  the  principal  payable  at  any  other  place  than  the  treasury 
of  the  municipality.0 

Where  No  Place  of  Payment  Is  Mentioned  in  the  bond  the  interest  and  principal 
are  payable  at  the  treasury  of  the  municipality.7 

e.  Time  of  Payment.  —  Where  the  statute  expressly  provides  the  length 
of  time  the  bonds  are  to  be  allowed  to  run,  the  bonds  must  of  course  con- 
form to  such  requirement.8 

App.  725,  69  Fed.  Rep.  943;  D'Esterre^.  Brook- 
lyn, 90  Fed.  Rep.  586. 

1.  Calhoun  County  v.  Galbraith,  99  U.  S. 
214;  Sinton  v.  Carter  County,  23  Fed.  Rep. 
535;  Woodward  v.  Calhoun  County,  2  Cent. 
L.  J.  396,  30  Fed.  Cas.  No.  18,002. 

2.  Sioux  City  v.  Weare,  59  Iowa  95;  Pacific 
Imp.  Co.  v.  Clarksdale,  74  Fed.  Rep.  528,  41  U. 
S.  App.  68.  Compare  Dodge  v.  Memphis,  51 
Fed.  Rep.  165. 

3.  Place  of  Payment  as  Surplusage.  —  Johnson 
v.  Stark  County,  24  111.  75;  Sherlock  v.  Win- 
netka,  68  111.  530;  Enfield  v.  Jordan,  119  U.  S. 
680;  Mygatl  v.  Green  Bay,  1  Biss.  ('J.  S.) 
292,  17  Fed.  Cas.  No.  9,998. 

4.  Place  of  Payment  Unrestricted  —  General 
Rule  —  United  States. — Gelpcke  v.  Dubuque, 

I  Wall.  (U.  S.)  175;  Meyer?/.  Muscatine,  1  Wall. 
(U.S.)  384;  Thomson  v.  Lee  County,  3  Wall. 
(U.  S.)  327;  Lexington  v.  Butler,  14  Wall.  (U. 
S.)  282;  Lynde  v.  Winnebago  County,  16  Wall. 
(U.  S.)  6;  Calhoun  County  v.  Galbraith,  99  U. 
S.  214.    See  also  Cairo  v.  Zane,  149  U.  S.  122. 

Kentucky.  —  Maddox    v.  Graham,  2  Met. 
(Ky.)  78. 

Mississippi.  —  Vicksburg    v.  Lombard,  51 
Miss.  in. 

Missouri.  —  Skinker  v.  Butler  County,  TI2 
Mo.  332. 

South  Dakota. — Kunz  z\  School  Disl.  No.  28, 

II  S.  Dak.  578. 
Texas. — Austin  v.  Gulf,  etc.,  R.  Co.,  45  Tex. 

236. 

Compare  Mygatt  v.  Green  Bay,  8  Am.  L. 
Reg.  271. 

5.  Minority  Rale.— Johnson  v.  Stark  County, 
24  111.  75;  Pekin  v.  Reynolds,  31  111.  529,  83 
Am.  Dec.  244;  Sherlock  v.  Winnetka,  68  111. 
530.  Compare  People  v.  Tazewell  County,  22 
111.  147. 
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6.  Prettyman  v.  Tazewell  County,  19  III.  406, 
71  Am.  Dec.  230. 

California.  —  A  statute  or  ordinance  purport- 
ing to  authorize  bonds  for  funding  municipal 
indebtedness  to  be  made  payable  at  a  place 
other  than  the  city  treasury  is  invalid  as  being 
violative  of  sections  15  and  16  of  article  xi.  of 
the  state  constitution.  And  the  president  of 
the  common  council  is  not  compelled  by  man- 
damus to  sign  such  bonds.  Los  Angeles  v. 
Teed,  112  Cal.  319. 

7.  Skinker  v.  Butlet  County,  112  Mo.  332; 
Friend  v.  Pittsburgh,  131  Pa.  St.  305,  17  Am. 
St.  Rep.  811. 

8.  Time  of  Payment.  —  Davis?'.  Yuba  County, 
75  Cal.  452;  Alpena  County  v.  Simmons,  104 
Mich.  305:  Potter  v.  Greenwich,  26  Hun  (N. 
Y.)  326,  affirmed  92  N.  Y.  662;  Hoag  v.  Green- 
wich, (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  743. 
See  also  Milan  Taxpayers  v.  Tennessee  Cent. 
R.  Co.,  11  Lea  (Tenn.)  329;  Rochester  v.  Quin- 
tard,  65  Hun  (N.  Y.)  460,  136  N.  Y.  221. 

A  bond  payable  in  twenty  years  after  date 
conforms  to  a  provision  that  such  bonds  shall 
be  payable  in  not  less  than  ten  years  nor  more 
than  twenty  years  from  the  date.  Alma  v. 
Guaranty  Sav.  Bank,  60  Fed.  Rep.  203,  19  U. 
S.  App.  622. 

Bonds  Running  for  Longer  Period  than  Author- 
ized Invalid.  —  Union  Pac.  R.  Co.  v.  Lincoln 
County,  3  Dill.  (U.  S.)3oo;  Barnum  v.  Okolona, 
148  U.  S.  393;  Norton  v.  Dyersburg,  127  U.  S. 
160;  McMulIen  v.  Person,  102  Mich.  608; 
McCormick  v.  West  Duluth,  47  Minn.  272; 
Hoyt  v.  Martin,  47  Minn.  278,  note;  Woodruff  v. 
Okolona,  57  Miss.  806.  Compare  Rock  Creek 
Tp.  v.  Strong,  96  U.  S.  271;  Munson  v.  Lyons, 
12  Blatchf.  (U.  S.)  539,  17  Fed.  Cas.  No.  9,935. 

Bonds  Running  for  Less  than  Required  Period 
Invalid.  —  Woodruff  v.  Okolona,  57  Miss.  806; 
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if  tho  statute  Fixes  No  Time  for  the  running  of  the  bonds  it  is  within  the  dis- 
cretion of  the  municipality  to  fix  the  time  of  payment,  and  the  courts  in  the 
absence  of  fraud  will  not  interfere  with  the  exercise  of  such  discretion.1 

And  Where  the  Maximum  Period  Is  Fixed  by  the  statute  without  direction  that 
they  shall  run  for  such  time,  bonds  may  be  issued  maturing  in  a  shorter 
period.2 

Bonds  Redeemable  "  at  the  Pleasure  of,"  etc.  —  Where  the  statute  provides  that  the 
bonds  shall  not  run  for  longer  than  a  certain  time,  and  shall  be  redeemable  "  at 
the  pleasure  of"  the  county  court  by  which  they  were  issued  within  that 
time,  the  time  at  which  the  bonds  are  to  be  redeemed  may  be  fixed  definitely 
at  the  time  they  are  issued.3 

Whole  issue  Maturing  at  Same  Time.  — 'Where  the  limit  of  the  period  for  which 
the  bonds  may  run  is  fixed,  the  bonds  may  all  be  made  payable  at  that  date;4 
the  statutes  in  a  number  of  instances,  however,  have  required  that  the  bonds 
should  be  made  payable  so  that  only  a  certain  percentage  of  the  entire  issue 
should  fall  due  in  any  one  year.5 

If  the  Bonds  Show  on  Their  Face  that  They  Do  Not  Run  for  the  Period  Required  by  the 
statute,  a  bona  fide  purchaser  can  acquire  no  right  to  enforce  them.6 

The  Computation  of  the  Time  during  which  the  bonds  are  to  run  and  bear  inter- 
est may  be  estimated  from  a  future  date  when  the  time  is  reasonable  for 
issuing  and  delivering  the  bonds  and  getting  them  upon  the  market.7 

Option  to  Redeem  Before  Maturity.  —  Where  the  bond  on  its  face  is  for  a  definite 
period,  the  municipality  has  no  right  to  demand  that  the  holder  receive  pay- 
ment before  the  maturity  of  the  bond.8  Some  statutes,  however,  expressly 
require  or  provide  that  the  bonds  shall  be  redeemable  or  subject  to  call 
at  any  time  before  maturity  by  the  lapse  of  time,  at  the  option  of  the 
municipality.9 

/.  Interest.  —  While  of  course  the  rate  of  interest  the  bonds  are  to  bear 

T.)  15  N.  Y.  Supp.  743.  133  N.  Y.  152;  Brownell 
v.  Greenwich.  114  N.  Y.  518. 

6.  People's  Bank  z.  School  Dist.  No.  52,  3  N. 

Dak.  496. 

7.  Dows  v.  Elmwood,  34  Fed.  Rep.  114.  ap- 
peal dismissed  136  U.  S.  651;  South  St.  Paul 
v.  Lamprecht  Bros.  Co.,  88  Fed.  Rep.  449,  60 
U.  S.  App.  78. 

8.  Allentown  School  Dist.  v.  Derr,  115  Pa. 
St.  439.  And  in  this  case  it  was  held  that  a 
provision  that  the  bonds  would  be  redeemed 
before  maturity  "  if  desired,"  inured  solely 
to  the  benefit  of  the  payee  and  not  to  that  of 
the  municipality  so  as  to  entitle  the  latter  to 
redeem  before  maturity. 

9.  National  Bank  of  Republic  v.  St.  Joseph, 
31  Fed.  Rep.  216,  24  Blatch.  (U.  S.)436*;  Bren- 
ham  v.  German  American  Bank,  144  U.  S.  173; 
Territory  v.  Hopkins,  9  Okla.  133.  And  in 
such  case  if  the  bonds  fail  to  show  such  option, 
it  seems  that  this  will  not  render  them  void, 
but  instead  they  will  be  read  as  though  the 
provision  had  been  so  incorporated.  National 
Bank  of  Republic  v.  St.  Joseph,  31  Fed.  Rep. 
216,  24  Blatchf.  (U.  S.)  436;  Roberts  v.  Paducah, 
95  Fed.  Rep.  62;  Nolan  County  v.  State,  83 
Tex.  182,  citing  Rock  Creek  Tp.  v.  Strong,  96 
U.  S.  271. 

Though  there  is  no  express  statutory 
authority,  a  municipal  corporation  which  is 
authorized  to  issue  bonds  to  run  for  not  longer 
nor  less  than  a  certain  period  may  incorporate 
in  the  bonds  a  provision  giving  it  the  option 
to  redeem  the  bonds  after  the  expiration  of 
the  shorter  period.  Stewart ».  Henry  County, 
66  Fed.  Rep.  127;  Essex  v.  Day,  52  Conn.  4S3. 
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Potter  v.  Greenwich,  26  Hun  (N.  Y.)  326, 
affirmed  92  N.  Y.  662;  Hoag  v.  Greenwich, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  743, 
a ffirmed  133  N.  Y.  152;  Brownell  v.  Greenwich, 
114  N.  Y.  518;  People's  Bank  v.  School  Dist. 
No.  52,  3  N.  Dak.  496.  Compare  Luling  v. 
Racine,  1  Biss.  (U.  S.)  314,  15  Fed.  Cas.  No. 
8,603. 

1.  Term  Not  Fixed  by  Statute.  —  Meyer  v.  Mus- 
catine, 1  Wall.  (U.  S.)  3S4;  Chicago,  etc.,  R. 
Co.  v.  Aurora,  99  111.  205;  English  v.  Smock, 
34  Ind.  115,  7  Am.  Rep.  215. 

2.  Flagg  57.  Palmyra,  33  Mo.  440;  Catron  v. 
La  Fayette  County  106  Mo.  659.  See  also 
Singer  Mfg.  Co.  v.  Elizabeth,  42  N.  J.  L.  249. 

Thus,  where  the  statute  provides  that  the 
bonds  "  may  "  be  issued  and  payable  during 
a  certain  period,  the  officers  of  the  municipal- 
ity are  vested  with  a  discretion  to  make  the 
bonds  run  for  a  less  period.  People's  Nat. 
Bank  v.  Ayer,  24  Ind.  App.  212. 

3.  Turpin  v.  Madison  County  Fiscal  Ct., 
(Ky.  1899)48  S.  W.  Rep.  1085. 

4.  Washington  Tp.  -j.  Coler,  (C.  C.  A.)  51 
Fed.  Rep.  362;  Syracuse  Sav.  Bank  v.  Seneca 
Falls,  21  Hun  (N.  Y.)  304,  affirmcd&6}i.  Y.  317. 

5.  Syracuse  Sav.  Bank  v.  Seneca  Falls,  21 
Hun  (N.  Y.)  304,  affirmed  Zb  N.  Y.  317. 

As  a  purchaser  of  bonds  has  no  way  of  tell- 
ing whether  the  municipal  officers  in  issuing 
the  bonds  complied  with  the  statutory  require- 
ment that  only  a  certain  percentage  of  the 
bonds  should  become  payable  in  one  year,  the 
fact  that  such  requirement  was  not  complied 
with  does  not  invalidate  the  bonds  in  his 
hands.    Hoag  v.  Greenwich,  (Supm.  Ct.  Gen. 
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must  not  exceed  the  statutory  limit,1  still  if  the  bonds  are  issued  bearing  a 
greater  rate  of  interest  than  that  allowed  by  the  statute,  it  has  been  held  that 
they  would  be  invalid  only  to  the  extent  of  the  rate  of  interest  over  the 
authorized  rate.2 

Some  Statutes  Fail  to  Fix  Definitely  the  Kate  of  Interest  the  bonds  are  to  bear,  in 
such  cases  leaving  it  to  the  discretion  of  the  municipal  officers  or  requiring 
the  rate  of  interest  to  be  submitted  to  the  approval  of  the  taxpayers  or 
electors.3 

Semiannual  interest.  ■ —  When  the  rate  of  interest  does  not  exceed  the  statu- 
tory limit,  the  bonds  are  not  invalidated  for  the  reason  that  they  provide  for 
semiannual  payment  of  interest.4  If,  however,  the  statute  provides  that  the 
interest  shall  be  payable  annually,  bonds  with  interest  payable  semiannually 
cannot  be  issued.5 

Interest  at  Rate  Less  than  Authorized.  —  Where  the  authority  is  to  issue  bonds  at 
a  certain  rate  of  interest,  bonds  bearing  a  less  rate  of  interest  are  within  the 
power.6 

The  Bonds  Should  Bear  Interest  from  the  Date  of  Their  Issuance,  irrespective  of  whether 
their  issuance  has  been  delayed  or  not.7 

g.  Denomination  of  Bonds.- — Where  the  statute  specifies  the  denom- 
ination of  the  bonds  to  be  issued,  they  should  of  course  comply  with  the 
statute  with  respect  thereto.8  Where  the  statute  does  not  fix  the  denomina- 
tion of  the  bonds,  this  is  a  matter  within  the  discretion  of  the  municipal 
officers.9 

h.  Recitals  as  to'  Purpose  for  Which'  Bonds  Are  Issued.  —  Some 
statutes  require  the  bonds  to  recite  the  purpose  for  which  they  are  issued,10 


See  also  Breckinridge  County  v.  McCracken, 
(C.  C.  A.)  6i  Fed.  Rep.  igi;  Hoyt  v.  Braden, 
27  Minn.  490. 

1.  Interest. — Green  v.  Dyersburg,  2  Flipp. 
(U.  S.)  477;  Milan  Tax-Payers  v.  Tennessee 
Cent.  R.  Co..  11  Lea  (Tenn.)  329. 

Where  the  Statute  Authorized  Bonds  to  Be  Made 
Payable  Out  of  the  State  and  to  bear  interest 
at  the  legal  rate  of  the  place  of  payment,  the 
fact  that  the  rate  of  interest  at  such  place  ex- 
ceeds the  legal  rate  authorized  by  the  state 
laws  does  not  render  the  bonds  usurious. 
Nelson  v.  Haywood  County,  87  Tenn.  781. 

2.  Lewis  v.  Clarendon,  5  Dill.  (U.  S.)  329, 
15  Fed.  Cas.  No.  8,320;  Quincy  v.  Warheld, 
25  III.  317;  Quincy  v.  Chapman,  25  111.  322; 
Thompson  v.  Independent  School  Dist.,  102 
Iowa  94. 

3.  Marion  County  v.  Clark,  94  U.  S.  2S7; 
Rock  Creek  Tp.  v.  Strong,  96  U.  S.  271;  Skin- 
ner v.  Santa  Rosa,  107  Cal.  4O4;  Beattie  v. 
Andrew  County.  56  Mo.  42;  Cleveland  v.  Spar- 
tanburg, 54  S.  Car.  83. 

Where  the  clause  in  the  statute  intending  to 
limit  the  rate  of  interest  the  bonds  are  to  bear 
is  left  blank,  a  subsequent  provision,  requiring 
the  rate  of  interest  to  be  submitted  to  the  vote 
of  the  electors  of  the  municipality,  controls. 
Color  v.  Santa  Fe  County,  6  N.  Mex.  88,  36 
Am.  v.  Eng.  Corp.  Cas.  460. 

Interest  Free  from  Taxes.  —  Municipalities 
have  power,  under  Act  Pa.,  March  27,  1853 
(P.  L.  57),  to  contract  to  pav  interest  on  their 
bonds,  free  from  taxes.  Fidelity  Ins.  Trust, 
etc.,  Co.  v.  Scranton,  [02  Pa.  St.  387. 

4.  Semiannual  Payment  of  Interest.  —  Meyer 
v.  Muscatine.  1  Wall.  (U.  S.)  384;  Marion 
County  v.  Clark,  94  U.  S.  287;  Wilson  v,  Neal, 
23  Fed.  Rep.  129;  Mobile  Sav.  Bank  v.  Oktib- 
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beha  County,  24  Fed.  Rep.  110;  Derby  v. 
Modesto,  104  Cal.  515. 

6.  English  v.  Smock,  34  Ind.  115,  7  Am. 
Rep.  215.  See  also  Skinner  v.  Santa  Rosa, 
107  Cal.  464.  Compare  Marion  County  v. 
Clark,  94  U.  S.  287;  Mobile  Sav.  Bank  v. 
Oktibbeha  County,  24  Fed.  Rep.  no;  Cutler 
v.  Madison  County,  56  Miss.  115. 

Where  the  Statute  Requires  the  Interest  to  Be 
Made  Payable  Semiannually  the  fact  that  the 
first  instalment  of  interest  is,  as  a  matter  of 
convenience,  made  payable  for  a  little  less  or 
a  little  more  than  six  months,  will  not  invali- 
date the  bonds.  Lyons  v.  Lyons  Nat.  Bank, 
8  Fed.  Rep.  369. 

6.  Omaha  Nat.  Bank  v.  Omaha,  15  Neb.  333. 

7.  Prettyman  v.  Tazewell  County,  19  111. 
406,  71  Am.  Dec.  230. 

8.  Denomination  of  Bonds.  —  See  Livingston 
v.  School  Dist.  No.  7,  9  S.  Dak.  345;  Milan 
Taxpayers  v.  Tennessee  Cent.  R.  Co.,  n  Lea 
(Tenn.)  329. 

9.  Greene  County  v.  Daniel,  102  U.  S.  187. 

"  Like  Tenor."  —  When  the  statute  authorizes 
renewal  bonds  of  "  like  tenor  "  with  the  old 
bonds,  the  denomination  of  the  renewal  bonds 
need  not  be  the  same  as  that  of  the  old  bonds. 
Lexington  -<.  Union  Nat.  Bank,  75  Miss.  1. 

Where  the  Statute  Merely  Requires  the  Denomi- 
nation of  the  Bonds  to  Be  Stated  in  the  Proposition 
Submitted  to  vote,  the  fact  that  after  the  elec- 
tion the  denomination  of  the  bonds,  as  stated 
in  the  proposition  so  submitted,  is  changed, 
the  total  amount  of  the  issue  remaining  the 
same,  does  not  invalidate  the  bonds.  Greene 
County  v.  Daniel,  102  U.  S.  187;  Derby  v. 
Modesto,  104  Cal.  515. 

10.  Recitals  as  to  Purpose  of  Bonds. — Comanche 
County  v.  Lewis,  133  U.  S.  198  (Kansas  Act); 
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and  if  the  bonds  do  not  in  form  comply  with  this  requirement,  a  bo?ia  fide 
purchaser  cannot  claim  protection  as  such  where  the  bonds  were  in  fact  issued 
for  an  illegal  purpose;1  but  if  the  bonds  were  issued  for  a  valid  indebtedness, 
the  failure  to  recite  on  the  face  of  the  bonds  the  class  to  which  they  belong, 
as  required  by  statute,  has  been  held  not  to  render  them  unenforceable.2 

i.  Reference  to  Statutory  Authority.  —  Some  statutes  require  the 
bonds  in  matter  of  form  to  refer  to  the  statute  authorizing  their  issue,3  but 
unless  required  by  statutory  provision  the  bonds  need  not  recite  the  statute 
under  which  they  are  issued.4 

j.  Date.  —  The  bonds  are  properly  dated  as  of  the  date  of  their  actual 
issuance.5  The  fact  that  bonds  are  antedated,  however,  does  not  necessarily 
render  them  invalid.6 

5.  Sale  or  Negotiation  of  Bonds —  a.  In  General.  —  The  statutory  method 
in  regard  to  the  sale  of  the  bonds  must  be  complied  with,7  though  irregulari- 
ties in  their  sale  will  not  render  the  bonds  invalid  in  the  hands  of  a  bona  fide 
purchaser.8 

Where  the  Bonds  Are  Issued  for  the  Purpose  of  Borrowing  Money,  the  usual  method,  and 
the  one  often  required  by  statute,  is  to  advertise  the  bonds  for  sale  and  to 
issue  them  to  the  highest  bidder.9 

Paying  Indebtedness.  —  If  the  authority  is  to  issue  bonds  and  borrow  money 
thereon  to  pay  an  indebtedness,  the  municipality  is  not  required  to  sell  the 
bonds  on  the  market  for  cash  and  pay  over  the  money  so  received  to  its 
creditor,  but  may  deliver  the  bonds  directly  to  its  creditor  at  par  in  payment 
of  his  claim,10  but  not  at  a  discount.11 


Cadillac  v.  Woonsocket  Inst,  for  Sav.,  58  Fed. 
Rep.  935,  16  U.  S.  App.  545;  Kent  v.  Dana, 
100  Fed.  Rep.  56,  40  C.  C.  A.  281 ;  U.  S.  Trust 
Co.  v.  Mineral  Ridge,  (C.  C.  A.)  104  Fed.  Rep. 
851;  State  v.  School  Dist.  No.  3,  34  Kan.  237; 
Keehn  v.  Woosier,  7  Ohio  Cir.  Dec.  456,  13 
Ohio  Cir.  Ct.  270:  Jefferson  v.  Marshall  Nat. 
B  ink,  18  Tex.  Civ.  App.  539. 

Reference  to  the  Ordinance  authorizing  the 
issuance  of  the  bonds  by  date  merely  is  not  a 
compliance  with  a  requirement,  that  the  bonds 
shall  state  the  purpose  for  which  issued.  Bar- 
nett  v.  Denison,  145  U.  S.  135. 

1.  Barnett  v.  Denison,  145  U.  S.  135  {dis- 
tinguishing State  v.  School  Dist.  No.  3,  34 
Kan.  237);  Keehn  v.  Wooster,  7  Ohio  Cir.  Dec. 
456,  13  Ohio  Cir.  Ct.  270. 

2.  Gladstone  v.  Throop,  71  Fed.  Rep.  341, 
37  U.  S.  App.  481. 

3.  Reference  to  Statutory  Authority.  —  Merced 
County  v.  Regents  University,  66  Cal.  25. 

4.  State  v.  School  Dist.  No.  3,  34  Kan.  237. 
If  the  bonds  are  not  required  to  refer  to  the 

statute,  a  misrecital  therein  with  respect  to  the 
particular  statute  conferring  the  power  to  issue 
them  does  not  invalidate.  D'Esterre  v.  New 
York,  (C.  C.  A.)  104  Fed.  Rep.  605;  Allen  v. 
Davenport,  107  Iowa  90.  See  also  Board  of 
Education  v.  De  Kay,  148  U.  S.  591. 

And  in  case  the  statute  so  referred  to  did 
not  authorize  their  issuance,  the  bondholders 
may  still  show  that  they  were  in  fact  issued 
under  another  statute  which  did  authorize 
their  issuance.  Johnson  County  v.  January, 
94  U.  S.  202;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  affirming  37  Fed.  Rep.  75; 
Smith  v.  Clark  County,  54  Mo.  58;  Dawson 
County  v.  McNamar,  10  Neb.  276;  Lewis  v. 
Port  Angeles,  7  Wash.  190.  Compare  Crow 
v.  Oxford  Tp.,  119  U.  S.  215;  Wilkes  County 
v.  Call,  123  N.  Car.  308. 


5.  Lexington  v.  Union  Nat.  Bank,  75  Miss. 
1,  9  Am.  &  Eng.  R.  Cas.  N.  S.  321. 

6.  Antedating  Bonds.  —  Marion  County  v. 
Clark,  94  U.  S.  278;  Rock  Creek  Tp.  v.  Strong, 
96  U.  S.  271;  Kent  v.  Dana,  (C.  C.  A.)  100  Fed. 
Rep.  56;  Dows  v.  Elmwood,  34  Fed.  Rep.  114; 
Lexington  z/.Union  Nat.  Bank, 75  Miss.  I ;  Flagg 
v.  Palmyra,  33  Mo.  440;  State  v.  Moore,  46 
Neb.  590,  50  Am.  St.  Rep.  626;  Solon  v.  Wil- 
liamsburgh  Sav.  Bank,  35  Hun  (N.  Y.)  I; 
Morrill  v.  Smith  County,  (Texas  Civ.  App. 
1895)  33  S.  W.  Rep.  899;  Moller  v.  Galveston, 
23  Tex.  Civ.  App.  693.  See  also  Syracuse  Tp. 
v.  Rollins,  (C.  C.  A.)  104  Fed.  Rep.  958. 

"Date  of  Issue." —  Yesler  v.  Seattle,  1  Wash. 
308. 

7.  Sale  of  Bonds.  —  Elyria  Gas,  etc.,  Co.  v. 
Elvria,  57  Ohio  St.  374. 

Sufficiency  of  Advertisement  of  Sale.  —  Fenner 
v.  Cincinnati,  11  Ohio  Dec.  58,  8  Ohio  N.  P. 
340. 

8.  State  v.  Columbia,  12  S.  Car.  370. 

9.  Sale  to  Highest  Bidder.  —  National  L.  Ins. 
Co.  v.  Board  of  Education,  62  Fed.  Rep.  77S, 
27  U.  S.  App.  244;  Williams  v.  Board  of  Reve- 
nue, 123  Ala.  432;  Smith  v.  Los  Angeles  Coun- 
ty, 99  Cal.  62S;  Thomas  v.  Grand  Junction,  13 
Colo.  App.  80;  Board  of  Education  Moore. 
17  Minn.  412;  Guckenberger  v.  Dexter,  9  Ohio 
Cir.  Dec.  667.  17  Ohio  Cir.  Ct.  115,  affirming 
8  Ohio  Dec.  530,  5  Ohio  N.  P.  429;  Cincinnati 
v.  Guckenberger,  60  Ohio  St.  353,  42  Ohio  L. 
J.  79;  Duryee  v.  Friars.  18  Wash.  55. 

Allowing  Amendment  of  Bid.  —  State  v.  Doug- 
las County,  11  Neb.  484. 

10.  Com.  v.  Willi  am  stown,  156  Mass.  70; 
Wiley  v.  Board  of  Education,  11  Minn.  371; 
Clifton  Forge  v.  Brush  Electric  Co.,  92  Va. 
289;  Cady  v.  Watertown,  iS  Wis.  322. 

11.  Roumfortt".  Harrisburg,  2  Pearson  (Pa.) 
101. 
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If  the  Authority  Is  Merely  to  Issue  Bonds  in  Payment  of  a  Certain  Indebtedness,  such  as  a 
subscription  to  the  stock  of  a  railway  company,  the  municipality  has  no 
power  to  sell  the  bonds  on  the  market,  especially  at  a  discount.1 

The  Municipality  May  Employ  a  Broker  or  other  agent  to  negotiate  its  bonds,2  and 
pay  him  a  commission  for  his  services.3 

b.  Price.  —  Where  the  municipality  is  authorized  to  sell  its  bonds  at 
public  sale  they  may  be  sold  below  par,  and  the  fact  that  they  are  sold  at  a 
greater  discount  than  the  legal  rate  of  interest  does  not  render  them  illegal  as 
usurious;4  still  the  statutes  in  a  number  of  instances  prohibit  the  municipali- 
ties in  the  sale  or  negotiation  of  their  bonds  to  dispose  of  them  for  less  than 
par,5  and  the  fiscal  agents  of  the  municipality  cannot  bind  it  by  a  contract  for 
the  sale  of  its  bonds  below  the  limit  fixed  by  law.6 

The  Terms  "  Par  Value  "  or  "  at  Par  "  mean  a  value  equal  to  the  face  of  the  bonds, 
and  when  bonds  draw  interest  from  their  date,  and  are  sold  by  the  munici- 
pality after  their  date  with  accrued  interest,  the  par  value  is  the  principal  of 
the  bonds  with  accrued  interest.7 

The  Commission  Allowed  the  Broker  for  services  in  printing  and  negotiating  the 
bonds  should  not  be  considered  in  determining  whether  the  bonds  were  sold 
below  par,8  but  the  municipality  cannot  allow  the  purchaser  of  the  bonds  at 
par  a  commission,  as  agent  of  the  municipality  for  the  sale  of  the  bonds,  as 
this  is  in  effect  a  sale  of  the  bonds  below  par.9 

Unlawful  Agreement  for  Commissions.  —  The  fact  that  the  original  sale  of  the 
bonds  was  accompanied  by  an  unlawful  agreement  to  pay  a  commission  to 
the  first  purchaser  will  not  invalidate  the  bonds  in  the  hands  of  a  bona  fide 
purchaser,  especially  when  such  commission  was  not  in  fact  paid.10 

c.  Purchase  by  Municipal  Officers.  —  Municipal  officers  charged  with 
the  duty  of  negotiating  the  bonds  cannot  become  the  purchasers  of  the  bonds. 1 1 

d.  Liability  ON  Bid.  —  A  bidder  on  the  sale  of  municipal  bonds  cannot 


1.  Daviess  County  Ct.  v.  Howard,  13  Bush 
(Ky.)  101. 

2.  Employment  of  Agent  to  Negotiate  Bonds.  — 

Frantz  v.  Jacob,  88  Ky.  525;  Slate  v.  West 
Duluth  Land  Co.,  75  Minn.  456;  Butler  County 
v.  Boatmen's  Bank,  143  Mo.  13;  New  York  v. 
Sands,  105  N.  Y.  210,  reversing  39  Hun  (N.  Y.) 
519;  Brownell  v.  Greenwich,  114  N.  Y.  518, 
affirming  44  Hun  (N.  Y.)  611;  Armstrong  v. 
Ft.  Edward,  159  N.  Y.  315,  reversing  84  Hun 
(N.  Y.)  261;  Barr  v.  Philadelphia,  8  Pa.  Dist. 
19.  See  also  Ontario  v.  Union  Bank,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  770.  Compare 
Smiih  v.  Los  Angeles  County,  99  Cal.  628. 

City  Controller.  —  Where  a  city  controller  is 
required  to  perform  "such  duties  in  relation 
to  the  finances  *  *  *  as  shall  be  prescribed 
by  ordinance,"  an  ordinance  is  valid  which  em- 
powers him  to  negotiate  and  dispose  of  city 
bonds;  and  his  sureties  are  liable  on  his  offi- 
cial bond  for  any  misappropriation  by  him  of 
the  proceeds,  or  for  any  failure  by  him,  when 
bonds  are  in  his  hands  teady  to  be  negotiated, 
to  keep  them  safely  until  authorized  to  dispose 
of  them.  Stevenson  v.  Bay  City,  26  Mich. 
44- 

Accounting  by  Agent. — Lyons  v.  Chamberlain, 
89  N.  Y.  578. 

Liability  of  Agents  to  Purchaser  of  Bonds.  — 

The  agents  of  the  municipality  charged  wilh 
the  duty  of  negotiating  the  bonds  do  not  incur 
any  personal  liability  to  the  purchaser  in  case 
the  bonds  prove  invalid.  Powell  v.  Heisler, 
45  Minn.  549. 

8.  New  York  v.  Sands,  105  N  Y.  210. 


4.  Sale  Below  Par.  —  Memphis  v.  Bethel, 
(Tenn.  1875)  17  S.  W.  Rep.  191.  See  also  Aus- 
tin v.  Nalle,  85  Tex.  520,  reversing  (Tex.  Civ. 
App.  1893),  21  S.  W.  Rep.  375  rehearing  denied 
in  85  Tex.  550,  Yesler  v.  Seattle,  1  Wash.  308. 

6.  State  v.  West  Duluth  Land  Co.,  75  Minn. 
456;  Lamprecht  Bros.  Co.  v.  Williamsport,  22 
Pa.  Co.  Ct.  603;  Hunt  v.  Fawcett,  8  Wash. 
396.  See  also  Germania  Sa  v.  Bank  v.  Darling- 
ton, 50  S.  Car.  337;  State  v.  Buchanan.  (Tenn. 
Ch.  1898)  52  S.  W.  Rep.  480. 

Payment  for  Bonds  in  Instalments  as  a  Sale 
Below  Par.  —  Illinois  v.  Delafield,  8  Paige  (N. 
Y.)  527,  26  Wend.  (N.  Y.)  192.  2  Hill  (N.  Y.)  159. 

Right  of  Bona  Fide  Holder  in  Case  of  Sale  Below 
Par. —  Com.  v.  Allegheny  County,  32  Pa.  St. 
218. 

6.  Whelen's  Appeal,  108  Pa.  St.  162. 

7.  Meaning  of  Term  "Par."  —  Ft.  Edward  v. 
Fish,  if 6  N.  Y.  363,  affirming  86  Hun  (N.  Y.) 
548,  Edward  C.  Jones  Co.  v.  Board  of  Educa- 
tion, 30  N.  Y.  App.  Div.  429.  See  also  Sherlock 
v.  Winneika,  68  111.  530.  Compare  Evans  v. 
Tillman,  38  S.  Car.  238. 

8.  State  v.  West  Duluth  Land  Co.,  75  Minn. 
456. 

9.  Schmcrtz  v.  Pittsburgh,  17  Phila.  (Pa.)  584, 
41  Leg.  Int.  (Pa.)  105;  Scranton  v.  Vail,  6  Luz. 
Leg  Reg.  (Pa.)  237;  Hunt  v.  Fawcett.  8  Wash. 
396;  Whelen's  Appeal,  10S  Pa.  St.  162. 

10.  Gladstone?'.  Throop,  71  Fed.  Rep.  34t,  37 
U.  S.  App.  481. 

11.  Purchase  by  Municipal  Officers.  —  Sherlock 
v.  Winnetka,  59  III.  389;  Sherlock  v.  Winnetka, 
68  111.  530. 
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be  held  to  a  greater  liability  than  called  for  by  his  bid.1  If  the  municipality 
was  without  power  to  issue  the  bonds,  the  bidder  is  not  bound  to  take  them  ;2 
and  the  same  is  true  if  the  form  of  the  bonds  or  the  proceedings  for  the  issu- 
ance thereof  were  such  as  to  create  a  reasonable  doubt  as  to  the  validity  of 
tlir  bonds.3  So  also  if  one  bids  for  a  particular  amount  or  class  of  bonds, 
he  cannot  be  required  to  accept  a  less  amount  or  bonds  of  a  different  class 
though  of  equal  value.  *  If  the  bidder  is  required  to  accompany  his  bid  with 
a  deposit  to  be  forfeited  on  failure  to  complete  the  purchase  in  case  his  bid  is 
accepted,  and  for  any  reason  he  is  entitled  to  be  released  from  his  bid,  he 
may,  of  course,  recover  his  deposit.5 

After  the  Municipality  Has  Entered  Into  a  Valid  Contract  for  the  sale  of  its  bonds,  it 
may  become  liable  in  damages  for  failure  to  issue  them.6 

6.  Bonds  of  De  Facto  Municipal  Corporations.  ■ —  Where  a  municipal  corpora- 
tion has  a  de  facto  existence,  and  issues  bonds  under  authority  conferred  on 
similar  de  jure  corporations,  the  validity  of  the  bonds  has  been  sustained.7 

7.  Rights  and  Liabilities  Arising  Out  of  Illegal  Issue  of  Bonds  —  a.  Enjoining 
Illegal  Issuance  of  Bonds.  —  A  taxpayer  may  undoubtedly  sue  in  equity 
to  enjoin  the  illegal  issuance  of  bonds  by  a  municipal  corporation,  as  they  may 
become  enforceable  against  the  municipalty  in  the  hands  of  a  bona  fide  pur- 
chaser, and  taxation  would  thereby  be  unlawfully  increased.8    If  the  bonds 


1.  Construction  of  Bid  as  Regards  Accrued  In- 
terest.—  Edward  C.  Jones  Co.  v.  Board  of 
Education,  30  N.  Y.  App.  Div.  429. 

Conditional  Bid.  —  Subject  to  the  approval  of 
the  legality  of  the  bonds  by  counsel.  Trow- 
bridge v.  New  York,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  517. 

2.  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221. 

3.  Great  Falls  v.  Theis,  79  Fed.  Rep.  943. 
Compare  State  v.  Allison,  11  Ohio  Dec.  62,  8 
Ohio  N.  P.  170. 

One  Who  Has  Agreed  to  Purchase  Bonds  of  a 
County  is  not  bound  to  accept  them  unless  they 
are  in  the  form  prescribed  by  the  act  authoriz- 
ing their  issue,  though  they  may  be  valid;  the 
purchaser  should  not  be  compelled  to  take  any 
risk.  Merced  County  v.  State  University,  66 
Cal.  25. 

Notice  of  Rejection  of  Bonds  by  Bidder  for  Ille- 
gality.—  Great  Falls  v.  Theis,  79  Fed.  Rep. 

943- 

4.  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221. 

5.  Coffin  v.  Indianapolis,  59  Fed.  Rep.  221. 

6.  Roberls  v.  Paducah,  95  Fed.  Rep.  62. 
Power  to  Reject  Bid  for  Bonds.  —  Coquard  v. 

School  Dist.,  46  Mo.  App.  6. 

Mandamus  to  Compel  Issuance  of  Bonds  to  Bid- 
der. —  Stale  v.  Staley,  4  Ohio  Cir.  Dec.  542,  12 
Ohio  Cir.  Ct.  731. 

7.  Corporations  De  Facto.  —  Aller  v.  Cameron, 
3  Dill.  (U.  S.)  198;  National  L.  Ins.  Co.  v. 
Board  of  Education,  62  Fed.  Rep.  778,  27  U.  S. 
App.  244,  certiorari  denied  159  U.  S.  262;  Jud- 
son  v.  Plattsburg,  3  Dill.  (U.  S.)  181;  Ashley 
11.  Presriue  Isle  County,  60  Fed.  Rep.  55,  16  U. 
S.  App.  656;  Miller  v.  Perris  Irrigation  Dist., 
99  Fed.  Rep.  143.  See  also  Hill  v.  Kahoka,  35 
Fed.  Rep.  32;  Riley  v.  Garfield  Tp.,  54  Kan. 
463.  Compare  Dartmouth  Sav.  Bank  v.  School 
Dists.  Nos.  6  and  31,  6  Dak.  332. 

Money  deposited  by  a  de  facto  school  district 
to  pay  its  bonds  should  be  applied  to  their  pay- 
ment and  not  paid  over  to  a  second  school  dis- 
trict organized  in  place  of  the  former.  Hamil- 
ton v.  San  Diego  County,  108  Cal.  273. 

In  a  Tennessee  Case,   where  an  attempt  to 
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organize  a  municipal  corporation  was  void,  the 
fact  that  it  acted  as  a  corporation  and  issued 
bonds  while  in  apparent  exercise  of  legal  cor- 
porate power  was  held  not  to  prevent  the 
corporation  when  sued  on  the  bonds  from 
relying  on  the  defense  of  no  corporate  exist- 
ence and  the  corresponding  want  of  power  to 
issue  the  bonds.  Ruohs  v.  Athens,  91  Tenn. 
20. 

Statute  Organizing  School  District  Unconstitu- 
tional.—  School  Dist.  No.  25  v.  State,  29  Kan. 
57- 

Irregularities  in  Organizing  School  District.  — 

State  -.  School  Dist.  No.  24,  13  Neb.  78;  State 
v.  School  Dist.  No.  13,  13  Neb.  466. 

Legislative  Recognition  of  Invalidly  Organized 
County.  —  Comanche  County  v.  Lewis,  133  U. 
S.  198.  See  also  Harper  County  v.  Rose,  140 
U.  S.  71. 

8.  Enjoining  Illegal  Issuance  of  Bonds  —  United 
Slates.  —  Crampton  y.  Zabriskie,  101  U.  S.  601; 
Coulson  v.  Portland,  Deady  (U.  S.)48i,  6  Fed. 
Cas.  No.  3,275;  Union  Pac.  R.  Co.  v.  Lincoln 
County,  3  Dill.  (U.  S.)  300,  24  Fed.  Cas.  No. 
14,380. 

Georgia.  —  Milledgeville  v.  Vinson,  92  Ga. 

560. 

Idaho.  —  Dunbar  r.  Canyon  County,  (Idaho 
1S97)  49  Pac.  Rep.  409. 

Illinois.  —  Prettyman  v.  Tazewell  County,  19 
111.  406,  71  Am.  Dec.  230;  Schall  v.  Bowman, 
62  111.  321;  Harding  v.  Rockford,  etc.,  R.  Co., 
65  111.  90;  Sherlock  v.  Winnetka,  68  111.  530; 
Chestnutwood  v.  Hood,  68  111.  132. 

Indiana.  —  Madison  v.  Smith,  83  Ind.  502; 
Myers  v.  Jeffersonville,  145  Ind.  431. 

Kentucky.  —  Frantz  v.  Jacob,  88  Ky.  525. 

Michigan .  —  Curtenius  v.  Grand  Rapids, 
etc.,  R.  Co.,  37  Mich.  583. 

Minnesota.  —  Harrington  v.  Plainview,  27 
Minn.  224. 

New  York.  —  Sweet  v.  Syracuse,  60  Hun  (N. 

Y.)28. 

Ohio.  —  Elyria  Gas,  etc.,  Co.  v.  Elyria,  57 
Ohio  St.  374. 

Oregon.  —  Avery  v.  Job,  25  Oregon  512. 
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are  void  on  their  face  so  that  a  bona  fide  holder  can  acquire  no  right  to 
enforce  them,  it  seems  that  their  issuance  will  not  be  enjoined.1  Where  t he- 
issuance  of  bonds  is  authorized,  the  mere  fact  that  the  proceeds  of  the  bonds 
under  the  plan  for  their  disposal  will  pass  into  unauthorized  hands  is  not 
ground  for  enjoining  the  issuance  of  the  bonds,  but  is  ground  only  for  an 
injunction  against  the  misapplication  of  the  proceeds.* 

b.  Enjoining  Payment  of  Bonds.  — A  taxpayer  may  undoubtedly  sue 
to  enjoin  the  payment  of  bonds  illegally  issued,3  and  where,  in  proceedings  in 
mandamus  to  compel  payment  of  such  bonds,  the  officers  of  the  corporation 
refuse  to  interpose  the  defense  that  they  were  issued  in  excess  of  the  limita- 
tion on  indebtedness,  a  taxpayer  may  intervene  and  set  up  such  defense.4 

c  Injunction  Against  Collection  of  Tax. — Where  the  bonds 
illegally  issued  are  payable  from  a  special  tax  levy,  taxpayers  may  sue  to 
enjoin  the  collection  of  the  tax.5  But  the  municipality  cannot  sue  therefor; 
only  the  taxpayers  can  complain  of  such  tax.6 

d.  Proceeding  to  Cancel  Bonds.  —  Where  municipal  bonds  have  been 
illegally  issued,  a  taxpayer  of  the  municipality  may  maintain  a  suit  to  compel 
the  surrender  and  cancellation  of  the  bonds,7  and  an  injunction  may  issue  to 
restrain  the  negotiation  of  the  bonds  by  the  payee.8  The  municipality  may 
of  course  sue  to  have  illegal  bonds  surrendered  up  for  cancellation.9  If  the 
bonds  are  absolutely  void  and  would  not  be  enforceable  by  a  bona  fide  holder, 
a  suit  for  their  cancellation  cannot  be  maintained.10 

e.  Recovery  Against  Municipality  on  Implied  Contract.  —  When 
a  municipal  corporation  executes,  without  authority,  bonds  for  an  indebted- 
ness which  it  was  authorized  to  incur,  a  recovery  may  be  had  against  the 
municipality  on  an  implied  contract.11  When  money  is  paid  over  to  a  munici- 
pality for  a  void  issue  of  bonds,  the  payor  may  recover  the  same  so  long  as  it 
can  be  identified.13 


Pennsylvania .  —  Bruce  v.  Pittsburg,  161  Pa. 
St.  517;  Whelen's  Appeal,  108  Pa.  St.  162. 

South  Carolina.  —  Mauldin  v.  Greenville,  33 
S.  Car.  1. 

Texas.  —  Robertson  v.  Breedlove,  61  Tex. 
316;  Nalle  v.  Austin,  (Tex.  Civ.  App.  1893)  21 
S.  W.  Rep.  375;  Day  v.  Austin,  (Tex.  Civ. 
App.  1893)  22  S.  W.  Rep.  757. 

Wisconsin.  —  Lawson  v.  Schnellen,  33  Wis. 
288;  Lynch  v.  Eastern,  etc.,  R.  Co.,  57  Wis.  430. 

1.  McCoy  v.  Briant,  53  Cal.  247;  Bolton  v. 
San  Antonio,  (Tex.  Civ.  App.  1893)  21  S.  W. 
Rep.  64,  4  Tex.  Civ.  App.  174. 

2.  Tampa  v.  Salomonson,  35  Fla.  447;  Birk- 
holz  v.  Dinnie,  6  N.  Dak.  511. 

3.  Enjoining  Payment  of  Illegal  Bonds.  —  An- 
derson v.  Orient  F.  Ins.  Co.,  88  Iowa  579; 
Metzger  v.  Attica,  etc.,  R.  Co.,  79  N.  Y.  171 ; 
Strang  v.  Cook,  47  Hun  (N.  Y.)  46. 

4.  Richards  v.  Lyon  County,  69  Iowa  612. 
See  generally  the  title  Mandamus,  vol.  19,  p. 
709. 

6.  Enjoining  Collection  of  Special  Tax.  —  Aroma 
Tp.  v.  Auditor,  2  Fed.  Rep.  33;  Kentucky 
Union  R.  Co.  v.  Bourbon  County,  85  Ky.  98; 
Hays  v.  Dowis,  75  Mo.  250;  Nalle  v.  Austin, 
(Tex.  Civ.  App.  1893)  21  S.  W.  Rep.  375.  See 
the  title  Taxation. 

6.  Waverly  v.  Auditor.  100  111.  354. 

7.  Proceedings  to  Cancel  Bonds.  —  Madison  v. 
Smith,  83  Ind.  502;  Metzger  v.  Attica,  etc., 
R.  Co.,  79  N.  Y.  171;  Strang  v.  Cook,  47  Hun 
(N.  Y.)  46.  See  also  Wilson  v.  Union  Sav. 
Assoc.,  42  Fed.  Rep.  421. 

Where  Bonds  Are  Held  by  Nonresidents,  as 
neither  the  bonds  nor  the  owners  are  within 
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the  jurisdiction,  the  bonds  cannot  be  declared 
void.  Waverly  v.  Auditor,  100  111.  354.  See 
also  Virden  v.  Needles,  98  111.  366;  Welch  v. 
Post,  99  111.  471. 

When  the  Bonds  Have  Been  Negotiated  by  the 
Payee,  the  court  will  not,  as  against  the  payee, 
annul  the  bonds,  as  regards  the  liability  of  the 
municipality,  and  adjudge  that  payment  there- 
for be  provided  for  by  the  payee;  such  action 
would  impair  the  rights  of  bona  Jide  bondhold- 
ers not  parties  to  the  suit.  Board  v.  Texas, 
etc.,  R.  Co.,  46  Tex.  317. 

Limitation  of  Actions.  —  Strang  v.  Cook,  47 
Hun  (N.  Y.)  46. 

Laches. — Solon  v.  Williamsburgh  Sav.  Bank, 
35  Hun  (N.  Y.)  1. 

8.  Madison  v.  Smith,  83  Ind.  502;  Melzger 
v.  Attica,  etc.,  R.  Co.,  79  N.  Y.  171. 

9.  Waverly  Auditor,  100  111.  354;  Spring- 
porl  v.  Teutonia  Sav.  Bank,  75  N.  Y.  397. 

10.  Venice  v.  Woodruff,  62  N.  Y.  462,  20  Am. 
Rep.  495. 

11.  Implied  Contract. — Hitchcock  v. Galveston, 
96  U.  S.  341;  Bangor  Sav.  Bank  v.  Stillwater, 
49  Fed.  Rep.  721.  See  also  Scott  v.  Twombley, 
20  N.  Y.  App.  Div.  535,  (Supm.  Ct.  Spec.  T.)  20 
Misc.  (N.  Y.)  652.  And  see  supra,  this  title, 
Bonds,  1.  c.  (3)  Recovery  for  Money  Had  and 
Received  —  Implied  Promise. 

Recovery  by  Assignee.  —  Parkersburg  v. 
Brown,  106  U.  S.  487;  Gause  v.  Clarksville,  1 
Fed.  Rep.  353;  Bangor  Sav.  Bank  v.  Still- 
water. 49  Fed.  Rep.  721;  Scott  v.  Twombley, 
20  N.  Y.  App.  Div.  535.  See,  however,  Ger- 
man Ins.  Co.  v.  Manning,  95  Fed  Rep.  597. 
12.  Kimball  v.  Grant  County,  21  Fed.  Rep. 145. 
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Liability  of  Payee  Negotiating  Illegal  Bonds.  —  It  has  been 
held  that  where  the  payee  of  illegal  negotiable  municipal  bonds  procures  their 
issuance  to  himself  and  negotiates  them,  and  thereby  renders  the  municipality 
liable  upon  the  bond  to  a  bona  fide  holder,  the  payee  is  liable  to  reimburse 
the  municipality,1  and  this  is  especially  true  where  the  payee  or  person 
negotiating  the  bonds  is  guilty  of  fraud.2 

8.  Transfer  of  Bonds,  and  Eights  of  Bona  Fide  Holders  —  a.  Transfer  OF 
Bunds.  Municipal  bonds  which  are  negotiable  or  transferable  in  form  have 
undoubtedly  the  character  of  negotiability  in  so  far  as  to  enable  a  transferee 
to  sue  thereon  in  his  own  name.3 

b.  Protection  Afforded  to  Bona  Fide  Holders  —  (i)  In  General.  — 
In  Pennsylvania  the  court  has  refused  to  recognize  any  negotiable  quality  in 
municipal  bonds  so  as  to  afford  protection  to  bona  fide  purchasers  where,  on 
account  of  some  vice  or  other  circumstance,  they  could  not  have  been  enforced 
by  the  original  payee. 1 

And  in  New  York  such  bonds  are  not  regarded  as  commercial  paper  to  the  full 
extent,5  unless  the  legislature  has.  by  express  enactment,  placed  them  in  that 
category.0 

But  in  Practically  All  the  Other  Jurisdictions  in  the  United  States  municipal  bonds 

negotiable  in  form  have  been  held  to  be  a  species  of  commercial  paper  with 
all  the  attributes  of  negotiability,  and  bona  fide  purchasers  have  been  pro- 
tected against  secret  equities  and  by  recitals  in  the  bonds  against  irregulari- 
ties in  their  issue  which  do  not  render  them  void,  to  the  same  extent  as  the 
holders  of  bills  and  notes.7 

(2)  Who  Are  Bona  Fide  Holders — (a)  In  General.  —  To  constitute  one  a 


Money  or  Property  "Which  Represents  It  Must  Be 
Clearly  Identified.  —  Litchfield  v.  Ballou,  114  U. 

S.  190. 

Unconstitutional  Statute.  —  If  bonds  are  issued 
which  are  payable  from  special  assessments 
upon  the  property  benefited  by  the  construc- 
tion of  a  public  improvement  in  payment  for 
which  the  bonds  were  delivered,  and  the  stat- 
ute authorizing  the  public  improvement  and 
issuance  of  the  bends  is  unconstitutional,  no 
implied  liability  arises  on  the  part  of  the  prop- 
erty owners  whose  property  is  benefited  by  the 
improvement  to  pay  therefor.  O'Brien  v. 
Wheelock,  95  Fed.  Rep.  883,  37  C.  C.  A.  309. 

1.  Plainview  v.  Winona,  etc.,  R.  Co.,  36 
Minn.  505;  Elgin  v.  Winona,  etc.,  R.  Co.,  36 
Minn.  517.  note;  Farnham  v.  Benedict,  107 
N.  Y.  159,  reversing  39  Hun  (N.  Y.)  22.  See 
also  Webb  v.  Alexandria,  33  Gratt.  (Va.)  168. 

But  in  Iowa  it  has  been  held  that  where 
municipal  bonds  are  issued  in  aid  of  a  railway 
company,  without  authority,  but  under  a  mis- 
take of  law  with  regard  to  the  power  to  issue 
the  bonds,  and  such  bonds  are  negotiated  by 
the  railway  company  and  enforced  against  the 
municipality  by  a  bona  fide  holder,  the  munici- 
pality cannot  recover  from  the  railway  com- 
pany the  amount  paid  by  it  upon  the  bonds. 
Jefferson  County  v.  Burlington,  etc.,  R.  Co., 
66  Iowa  3S 5. 

2.  Farnham  v.  Benedict,  107  N.  Y.  159,  re- 
versing 39  Hun  (N.  Y.)  22. 

3.  Action  Maintainable  by  Transferee.  —  Wilson 
County  v.  Nashville  Third  Nat.  Bank,  103  U. 
S.  770;  D'Esterre  v.  Brooklyn,  90  Fed.  Rep. 
586;  State  v.  Cunningham,  51  Mo.  479. 

The  fact  that  the  option  is  reserved  to  the 
county  to  pay  at  any  time  before  maturity  does 
not  destroy  their  negotiable  character.  Ackley 
School  Dist.  v.  Hall,  113  U.  S.  135;  Union  L. 
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&  T.  Co.  v.  Southern  California  Motor  Road 
Co.,  51  Fed.  Rep.  840. 

Federal  Courts.  —  Municipal  bonds  negotiable 
in  form  are  negotiable  so  as  to  enable  the 
holder  to  sue  thereon  in  the  federal  courts 
under  Act  Cong.  March  3,  1875,  though  the 
original  payee  could  not  have  done  so.  Ack- 
ley School  Dist.  v.  Hall,  113  U.  S.  135.  See 
also  New  Providence  v.  Halsey,  117  U.  S.  336; 
Pettii  v.  Hope,  2  Fed.  Rep.  623;  Farrz/.  Lyons, 
13  Fed.  Rep.  377. 

Transfer  by  Delivery.  —  Municipal  bonds  pay- 
able to  a  person  certain  or  bearer  are  transfer- 
able by  delivery  without  indorsement,  and  the 
holder  may  sue  in  his  own  name.  Ottawa  v. 
Portsmouth  First  Nat.  Bank,  105  U.  S.  342; 
Roberts  v.  Bolles,  101  U.  S.  119;  Johnson  v. 
Stark  County,  24  111.  75;  Gardners.  Haney,  86 
Ind.  17. 

4.  Pennsylvania  Rule. —  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  429. 
Compare  Kerr  v.  Corry,  105  Pa.  St.  282. 

5.  New  York  Rule.  —  Starin  v.  Genoa,  23  N. 
Y,  462;  Cagwin  v.  Hancock,  84  N.  Y.  532,  re- 
versing 22  Hun  (N.  Y.)2oi;  Potter  ^.Green- 
wich, 26  Hun  (N.  Y.)  336.  See  also  Ontario  v. 
Union  Bank,  (Supm.  Ct.  Spec.  T.)2i  Misc.  (N. 
Y.)  770;  Lyons  v.  Chamberlain,  89  N.  Y.  578. 
Compare  Rome  Bank  v.  Rome,  19  N.  Y.  20,  75 
Am.  Dec.  272;  Solon  v.  Williamsbtirgh  Sav. 
Bank.  114  N.  Y.  122. 

6.  Alvord  v.  Syracuse  Sav.  Bank,  98  N.  Y. 
599- 

7.  Bona  Fide  Purchasers  of  Municipal  Bonds 

Protected —  United  States.  —  Moran  v.  Miami 
County,  2  Black  (U.  S.)  722;  Wilson  County 
v.  Nashville  Third  Nat.  Bank,  103  U.  S.  770; 
Thomson  v.  Lee  County.  3  Wall.  (U.  S.)  327. 
White  v.  Vermont,  etc.,  R.  Co.,  21  How.  (U. 
S.)  575;  Gelpcke  v.  Dubuque,  1  Wall.  (U.  S.) 
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bona  fide  holder  of  a  municipal  bond  so  as  to  entitle  him  to  protection  against 
equities  and  defenses  available  between  antecedent  parties,  he  must  be  a 
purchaser  for  value,  before  maturity,  and  without  notice,  actual  or  construc- 
tive, of  any  illegality  or  defense  which  would  defeat  a  recovery  upon  the 
bond  in  the  hands  of  the  antecedent  parties.1 

Subrogation  to  Rights  of  Antecedent  Holders.  —  But  when  the  instrument  has  once 

passed  into  the  hands  of  a  bona  fide  holder  his  transferee  acquires  all  the 
rights  of  the  holder,  and  may  recover  notwithstanding  such  transferee  had 
notice  of  equities  and  defenses.3 


175;  Mercer  County  v.  Hacket,  I  Wall.  (U.  S.) 
83;  Lexington  v.  Butler,  14  Wall.  (U.  S.)  2S2; 
Humboldt  Tp.  v.  Long,  92  U.  S.  642;  Roberts 
v.  Bolles,  101  U.  S.  119;  Ackley  School  Dist. 
v.  Hall,  113  U.  S.  135;  Aurora  v.  West,  7  Wall. 
(U.  S.)  82;  Marion  County  v.  Clark,  94  U.  S. 
278;  Daviess  County  v.  Huidekoper,  98  U.  S. 
98;  Cromwell  v.  Sac  County,  96  U.  S.  51; 
Cromwell  v.  Sac  County,  94  U.  S.  351;  Brook- 
lyn v.  yEtna  L.  Ins.  Co.,  99  U.  S.  362;  Scotland 
County  v.  Hill,  132  U.  S.  107;  Holmes  v. 
Shreveporl,  31  Fed.  Rep.  113;  Durant  v.  Iowa 
County,  Woolw.  (U.  S.)  69,  8  Fed.  Cas.  No. 
4,189;  D'Esterre  v.  Brooklyn,  90  Fed.  Rep. 
586. 

Alabama.  —  Blackman  v.  Lehman,  63  Ala. 
547.  35  Am.  Rep.  57;  Stale  v.  Montgomery,  74 
Ala.  226. 

Arkansas.  —  Hancock  v.  Chicot  County,  32 
Ark.  575- 

California.  —  Derby  v.  Modesto,  104  Cal. 
5*5- 

Illinois.  —  Eagle  v.  Kohn,  84  111.  292. 

Indiana.  —  Bartholomew  County  v.  Bright, 
18  Ind.  93;  Aurora  v.  West,  22  Ind.  88,  85 
Am.  Dec.  413;  New  Albany,  etc.,  Plank-Road 
Co.  v.  Smith,  23  Ind.  353;  Mt.  Vernon  v. 
Hovey,  52  Ind.  563;  Cicero  v.  Clifford,  53  Ind. 
191;  Gardner?'.  Haney,  86  Ind.  17;  Blooming- 
ton  v.  Smith,  123  Ind.  41,  18  Am.  St.  Rep.  310; 
Myers  v.  Jeff ersonville,  145  Ind.  431. 

Iowa.  —  Clapp  v.  Cedar  County,  5  Iowa  15, 
68  Am.  Dec.  678;  Callanan  v.  Brown,  31  Iowa 
333;  Griffith  v.  Burden,  35  Iowa  138. 

Kansas.  —  State  v.  School  Dist.  No.  3,  34 
Kan.  237;  Stale  v.  Kiowa  County,  39  Kan. 
657,  7  Am.  St.  Rep.  569;  Brown  v.  Milliken, 
42  Kan.  769. 

Maine.  —  Lane  v.  Embden,  72  Me.  354. 

Maty  land.  —  Metropolian  Sav.  Bank  v.  Balti- 
more, 63  Md.  6. 

Missouri.  —  Barrett  v.  Schuyler  County  Ct., 
44  Mo.  197;  Tyrell  v.  Cairo,  etc.,  R.  Co.,  7 
Mo  A  pp.  294. 

Nebraska.  —  North  v.  Platte  County,  29  Neb. 
447,  26  Am.  St.  Rep.  395. 

New  Jersey.  — Copper  v.  Jersey  City,  44  N. 
J.  L.  634;  Boyd  v.  Kennedy,  38  N.  J.  L.  146. 

New  Mexico.  —  Coler  v.  Santa  Fe  County,  6 
N.  Mex.  88. 

Ohio. — Guckenberger  v.  Dexter,  8  Ohio  Dec. 
530,  5  Ohio  N.  P.  429;  Goshen  Tp.  v.  Spring- 
field, etc.,  R.  Co.,  12  Ohio  St.  624,  80  Am. 
Dec.  386. 

Oregon.  —  Klamath  Falls  Sachs,  35  Oregon 
325,  76  Am.  St.  Rep.  501. 

Tennessee.  —  State  v.  Anderson  County,  8 
Baxt.  (Tenn.)  249. 

Texas.  —  San  Antonio  v.  Lane,  32  Tex.  405; 
Board  v.  Texas,  etc.,  R.  Co.  46  Tex.  316. 
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Virginia. — Cumberland  County  v.  Ran- 
dolph, 89  Va.  614. 

See  also  Spitzer  v.  Blanchard,  82  Mich.  234. 
Compare  Madison  County  v.  Brown,  28  Ind. 
161;  De  Voss  v.  Richmond,  18  Gratt.  (Va.)  338, 
98  Am.  Dec.  646. 

If  There  Are  No  Recitals  in  the  Bonds  Which 
Will  Operate  as  an  Estoppel  against  the  munici- 
pality, all  purchasers  are  bound  to  inquire 
whether  they  were  issued  in  the  mode  and  for 
the  purpose  provided  by  the  law  authorizing 
their  issue,  and  if  they  were  not  so  issued  they 
are  unenforceable  even  in  the  hands  of  bona 
Jide  purchasers.  Citizens'  Sav.,  etc.,  Assoc.  v. 
Perry  County,  156  U.  S.  692;  Buchanan  v. 
Litchfield,  102  U.  S.  278;  German  Sav.  Bank 
v.  Franklin  County,  128  U.  S.  526;  Hopper  v. 
Covinglon,  10  Biss.  (U.  S.)  4S8,  8  Fed.  Rep. 
777,  affirmed  1 18  U.  S.  148;  Bolles  v.  Perry 
County,  92  Fed.  Rep.  479,  34  C.  C.  A.  478; 
Concord  v.  Robinson,  121  U.  S.  165;  Lewis 
v.  Bourbon  County,  12  Kan.  186;  Bogart  v. 
Lamotte  Tp.,  79  Mich.  294;  Dodge  v.  Plalte 
County,  82  N.  Y.  218,  reversing  16  Hun  (N.  Y.) 
285;  Cagwin  v.  Hancock,  84  N.  Y.  532,  revers- 
ing 22  Hun  (N.  Y.)  201. 

Must  Be  Negotiable  in  Form.  —  And  to  entitle 
a  transferee  to  protection  as  a  bona  fide  holder 
the  bonds  must  be  negotiable  in  form.  Mer- 
rivvether  v.  Saline  County,  5  Dill.  (U.  S.)  265; 
Cronin  v.  Patrick  County,  4  Hughes  (U.  S.) 
524;  Blackman  v.  Lehman,  63  Ala.  547,  35 
Am.  Rep.  57;  Kirsch  v.  Braun,  153  Ind.  247; 
Atchison  v.  Butcher,  3  Kan.  104. 

1.  McClure  v.  Oxford  Tp.,  94  U.  S.  429. 

2.  Subrogation  to  Rights  of  Antecedent  Holders 
—  United  Slates.  —  Douglas  Counly  v.  Bolles, 
94  U.  S.  104;  Marion  County  v.  Clark,  94  U. 
S.  278;  Cromwell  v.  Sac  Counly,  96  U.  S.  51; 
Montclair  v.  Ramsdell,  107  U.  S.  147;  Scotland 
County  v.  Hill,  132  U.  S.  107;  Lytle  v.  Lansing. 
147  U.  S.  59;  Gunnison  County  v.  Rollins,  173 
U.  S.  255;  Rollins  v.  Gunnison  County,  49  U. 
S.  App.  399,  80  Fed.  Rep.  692;  Dudley  v.  Lake 
County,  49  U.  S.  App.  336,  80  Fed.  Rep.  672; 
Rathbone  v.  Kiowa  County,  49  U.  S.  App.  577, 
83  Fed.  Rep.  125;  Bailey  v.  Lansing,  13  Blaichf. 
(U.  S.)  424;  Foote  v.  Hancock,  15  Blatchf.  (U. 
S.)  343;  Butlerfield  v.  Ontario,  32  Fed.  Rep. 
891;  Hill  v.  Scotland  County,  34  Fed.  Rep. 
208;  Lake  County  v.  Sutliff,  (C.  C.  A.)  97  Fed. 
Rep.  270;  Rondot  v.  Rogers  Tp.,  99  Fed.  Rep. 
202,  39  C.  C.  A.  462;  Pickens  Tp.  v.  Post,  (C. 
C.  A.)  99  Fed.  Rep.  659;  Foote  v.  Hancock,  15 
Blatchf.  (U.  S.)  343,  9  Fed.  Cas.  No.  4,911. 

Massachusetts. —  Suffolk  Sav.  Bank  v.  Boston, 
149  Mass.  364. 

Virginia.  —  Lynchburg  v.  Slaughter,  75 
Va.  57. 

Wisconsin.  —  Verbeck  v.  Scott,  71  Wis.  59. 
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Presumptions.  —  A  holder  of  municipal  bonds  is  presumed,  in  the  absence  of 
proof  to  the  contrary,  to  have  taken  them  before  maturity  for  a  valuable 
consideration  and  without  notice  of  any  objections  to  their  validity.1  When, 
however,  the  municipality  shows  that  the  bonds  were  fraudulently  issued  by 
its  officers,  the  holder  of  such  bonds  must  then  show  that  he  is  a  bona  fide 
holder  for  value.2 

Bonds  Sold  in  Open  Market.  —  In  Iowa  it  has  been  held  that  where  municipal 
bonds  are  issued  for  sale  by  the  municipality  upon  the  open  market,  the  first 
purchaser  of  the  bonds  directly  from  the  municipality  may  claim  protection 
as  a  bona  fide  purchaser  to  the  same  extent  as  a  remote  purchaser.3 

(b)  Value.  —  To  constitute  one  a  bona  fide  purchaser  he  must  have  paid 
value  for  the  bonds.4 

Purchasers  on  Credit.  —  One  who  purchases  on  credit,  and  who  has  not  paid 
the  purchase  price,  cannot  be  considered  a  purchaser  for  value  so  as  to 
entitle  him  to  protection  as  a  bona  fide  holder.5 

Collateral  Security.  —  The  holder  of  municipal  bonds  as  collateral  security  may 
be  entitled  to  protection  as  a  bona  fide  holder.6 

Payment  of  Antecedent  Debt.  —  When  a  municipal  bond  is  transferred  in  pay- 
ment of  a  pre-existing  debt  this  is  generally  held  a  sufficient  consideration 
for  the  transfer  to  entitle  the  transferee  to  protection  as  a  bona  fide  holder.* 

Purchase  Below  Par.  — ■  A  purchaser  of  a  municipal  bond  below  par  may  be 
entitled  to  protection  as  a  bona  fide  holder,  and  may  enforce  the  bond  for  its 
par  value.8 


1.  Presumptions  in  Favor  of  Holder.  —  Douglas 
County  v.  Bolles,  94  U.  S.  104;  San  Antonio 
v.  Mehaffy,  96  U.  S.  312;  Montclair  v.  Rams- 
dell,  107  U.  S.  147;  Anderson  County  v.  Beal, 
113  U.  S.  227;  Mobile  Sav.  Bank  v.  Oktibbeha 
County,  22  Fed.  Rep.  580;  Rondot  v.  Rogers 
Tp.,  99  Fed.  Rep.  202;  Pickens  Tp.  v.  Post, 
(C.  C.  A.)  99  Fed.  Rep.  659;  Kennicolt  v. 
Wayne  County,  6  Biss.  (U.  S.)  138,  14  Fed. 
Cas.  No.  7,710;  Coler  v.  Santa  Fe  County.  6 
N.  Mex.  88.  Compare  Lytle  v.  Lansing,  147 
U.  S.  59- 

Irregularities  in  Election  Do  Not  Rebut  Pre- 
sumption.—  Pana  v.  Bowler,  107  U.  S.  529. 

2.  Rebutting  Presumptions  by  Proof  of  Fraud  in 
Inception  of  Bonds — United  States.  —  Marion 
County  v.  Clark,  94  U.  S.  278;  Stewart  v. 
Lansing,  104  U.  S.  505;  Smith  v.  Sac  County, 
11  Wall.  (U.  S.)  139;  Tracey  v.  Phelps,  22  Fed. 
Rep.  634;  John  Hancock  Mut.  L.  Ins.  Co.  v. 
Huron,  So  Fed.  Rep.  652,  affirmed  100  Fed. 
Rep.  1001,  40  C.  C.  A.  683;  Jamison  v.  Inde- 
pendent School  Dist.,  90  Fed.  Rep.  387;  Bailey 
v.  Lansing,  13  Blatchf.  (U.  S.)  424,  2  Fed. 
Cas.  No.  738;  Curtis  v.  Butler  County,  6  Pittsb. 
Leg.  J.  (Pa.)  443,  6  Fed.  Cas.  No.  3,500. 

Alabama.  —  Wetumpka  v.  Wetumpka  Wharf 
Co.,  63  Ala.  611. 

Missouri.  —  Cass  County  v.  Green,  66  Mo. 
498. 

See  also  Lytle  v.  Lansing,  147  U.  S.  59, 
affirming  38  Fed.  Rep.  204.  Compare  Clapp  v. 
Cedar  County,  5  Iowa  15,  68  Am.  Dec.  678. 

3.  Griffith  v.  Burden,  35  Iowa  138. 

4.  Value.  —  Wilson  v.  Union  Sav.  Assoc.,  42 
Fed.  Rep.  421;  Farnham  v.  Benedict,  107  N. 
Y.  159. 

5.  Purchase  on  Credit.  —  Lytle  v.  Lansing,  147 

U.  S.  59,  affirming  38  Fed.  Rep.  204. 

But  if  at  the  time  of  purchase  he  gives  his 
negotiable  promissory  notes  payable  at  differ- 
ent times  for  the  purchase  price,  this  has  been 
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held  to  entitle  him  to  claim  to  be  a  purchaser 
for  value,  though  the  notes  have  not  matured 
or  been  paid.  Orleans  v.  Piatt,  99  U.  S. 
676. 

6.  Holder  as  Collateral  Security —  United  States. 
—  Johnson  County  v.  Thayer,  94  U.  S.  631; 
Montclair  v.  Ramsdell,  107  U.  S.  147;  Lytle  v. 
Lansing,  147  U.  S.  59;  Thomson-Houston 
Electric  Co.  v.  Capitol  Electric  Co.,  65  Fed. 
Rep.  341,  22  U.  S.  App.  669;  D'Esterre  v. 
Brooklyn,  90  Fed.  Rep.  586;  Allen  v.  Dallas, 
etc.,  R.  Co.,  3  Woods  (U.  S.)  316,  1  Fed.  Cas. 
No.  221. 

New  Jersey.  —  Copper  v.  Jersey  City,  44  N. 
J-  L.  634. 

New  York.  —  Ontario  v.  Union  Bank,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  770. 

Minnesota.  —  St.  Paul  Gaslight  Co.  v.  Sand- 
stone, 73  Minn.  225. 

Nebraska.  —  School  Dist.  No.  16  v.  State 
Bank,  8  Neb.  168;  Hayden  v.  Lincoln  City 
Electric  R.  Co.,  43  Neb.  680. 

Tennessee.  —  Whiteside  v.  Chaltanooga  First 
Nat.  Bank,  (Tenn.  Ch.  1898)  47  S.  W.  Rep.  110S. 

7.  Consideration  Payment  of  Antecedent  Debt.  — 
Mobile  Sav.  Bank  z>.  Oktibbeha  County,  24 
Fed.  Rep.  110;  D'Esterre  v.  Brooklyn,  90  Fed. 
Rep.  586;  Scotland  County  v.  Hill,  132  U.  S. 
107;  New  York  Ninth  Nat.  Bank  vl  Ralls 
County,  20  Fed.  Rep.  374;  Foole  v.  Hancock, 
15  Blatchf.  (U.  S.)  343,  9  Fed.  Cas.  No.  4,911; 
Kennicott  v.  Wayne  County,  6  Biss.  (U.  S.)  138, 
14  Fed.  Cas.  No.  7,710.  See  also  Atchison  v. 
Butcher,  3  Kan.  104. 

8.  Purchaser  Below  Par.  —  Cromwell  v.  Sac 
County,  96  U.  S.  51;  Richardson  v.  Lawrence 
County,  154  U.  S.  536;  Gunnison  County  v. 
Robbins,  173  U.  S.  255;  Butterfield  v.  Ontario, 
32  Fed.  Rep.  891;  Cumberland  County  v. 
Randolph,  89  Va.  614.  Compare  Curtis  v. 
Butler  County,  6  Pittsb.  Leg.  J.  (Pa.)  443,  6 
Fed.  Cas.  No.  3,500. 
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(c)  Purchaser  After  Maturity.  —  One  who  purchases  after  maturity  cannot  claim 
any  protection  as  a  bona  fide  holder,1  but  if  the  bond  itself  is  not  due,  the 
fact  that  past-due  coupons  are  attached  thereto  will  not  suffice  to  impugn  the 
standing  of  the  purchaser  as  a  bona  fide  holder.2  As  regards  the  past-due 
coupons,  however,  the  purchaser  cannot  be  considered  a  bona  fide  purchaser.3 

(d)  Notice.  —  To  entitle  a  holder  of  municipal  bonds  to  protection  as  a  bona 
fide  holder,  it  is  essential  that  he  should  not  have  had  notice  of  the  facts 
rendering  the  bonds  invalid.4  The  purchaser  is  bound  to  take  notice  of  all 
facts  and  circumstances  disclosed  on  the  face  of  the  bond  by  the  recitals 
therein  or  in  public  records  referred  to  in  the  recitals.9  So  also  he  is  bound 
to  take  notice  of  the  provisions  of  the  statutes  conferring  the  power  to  issue 
the  bonds.6 

Municipal  Records.  — -  In  the  absence  of  recitals  in  the  bonds  such  as  would 
protect  a  purchaser,  he  is  bound  by  the  information  open  to  him  in  the 
official  records  of  the  officers  whose  names  are  signed  to  the  bonds.7 

Lis  Pendens.  —  The  doctrine  of  lis  pendens,  as  constructive  notice  to  persons 


1.  Purchase  After  Maturity.  —  Ottawa  v. 
Carey,  108  U.  S.  no;  Belo  v.  Forsythe 
County,  76  N.  Car.  489. 

2.  Overdue  Coupons.  —  Cromwell  v.  Sac 
County,  96  U.  S.  51;  Ronede  v.  Jersey  City, 

18  Fed.  Rep.  719;  Long  Island  L.  &  T.  Co.  v. 
Columbus,  etc.,  R.  Co.,  65  Fed.  Rep.  455; 
Preble  v.  Portage  County,  8  Biss.  (U.  S.)  358, 

19  Fed.  Cas.  No.  11,380;  Ronede  v.  Jersey 
City,  17  Rep.  263,  20  Fed.  Cas.  No.  12,031(7; 
Coler  v.  Santa  Fe  Countv,  6  N.  Mex.  88,  36 
Am.  &  Eng.  Corp.  Cas.  460.  Compare  Trask 
v.  Jacksonville,  etc.,  R.  Co.,  124  U.  S.  515;  St. 
Paul  First  Nat.  Bank  v.  Scott  County,  14  Minn. 
77,  100  Am.  Dec.  194;  Chouteau  v.  Allen,  70 
Mo.  290. 

3.  German-American  Bank  v.  Brenham,  35 
Fed.  Rep.  185;  Brink  worth  v.  Grable,  45  Neb. 
647.    See  the  title  Coupons,  vol.  8,  p.  1. 

4.  Notice.  —  Scipio  v.  Wright,  101  U.  S.  665; 
Ottawa  v.  Carey,  108  U.  S.  no;  VVhitford  v. 
Clark  County,  13  Fed.  Rep.  644;  Mobile  Sav. 
Bank  v.  Oktibbeha  County,  24  Fed.  Rep.  no; 
German-American  Bank  v.  Brenham,  35  Fed. 
Rep.  185;  Duckett  v.  Baltimore  Nat.  Bank,  88 
Md.  8;  Starin  v.  Genoa,  23  N.  Y.  439. 

Notice  to  Attorney  as  Constructive  Notice.  — 
Carter  v.  Ottawa,  24  Fed.  Rep.  546. 

Constructive  Notice  to  President  of  Railway 
Company,  as  an  Individual,  where  bonds  are 
illegally  issued  to  the  company,  Madison 
County  v.  Paxton,  57  Miss.  701. 

Evidence  Insufficient  to  Show  Notice  —  Purchase 
from  Brother. —  Briggs  v.  Phelps.  70  Fed. 
Rep.  29. 

5.  Recitals   as  Constructive    Notice — United 

States.  —  Bates  County  v.  Winters,  97  U.  S. 
83;  Lewis  v.  Comanche  County,  35  Fed.  Rep. 
343;  Post  v.  Pulaski  County,  (C.  C.  A.)  49 
Fed.  Rep.  628;  Braun  v.  Benton  County,  66 
Fed.  Rep.  476;  Hackett  v.  Ottawa,  7  Rep.  8, 
11  Fed.  Cas.  No.  5,889;  Green  v.  Dyersburg,  2 
Flipp.  (U.  S.)  477- 

Iowa.  — Chamberlain  v.  Burlington,  19  Iowa 
395- 

Nebraska.  —  State  v.  School  Dist.  No.  4,  16 
Neb.  182. 

New  York. — Angel  v.  Hume,  17  Hun  (N. 
Y.)  374  Potter  v.  Greenwich,  26  Hun  (N.  Y.) 
326-  Thompron  v.  Mamakating,  37  Hun  (N. 
Y.)400. 

21  C,  of  L. — 5  6§ 


North  Carolina.  —  Claybrook  v.  Rockingham 
County,  114  N.  Car.  453. 

Texas.  —  Gould  v.  Paris,  68  Tex.  511. 

Recital  Showing  on  Its  Face  Illegality  of  Elec- 
tion.—  Deland  v.  Platte  County,  54  Fed.  Rep. 
823,  appeal  dismissed  155  U.  S.  221. 

Reference  to  Record  Containing  Statements  In- 
consistent with  Recitals  in  Bonds.  —  Nicolay  v. 
St.  Clair  County,  3  Dill.  (U.  S.)  163,  18  Fed. 
Cas.  No.  10.257. 

6.  Provisions  of  Statutes  under  Which  Bonds  Are 
Issued —  United  States. — Ogden  v.  Daviess 
County.  102  U.  S.  634;  Barnett  v.  Denison,  145 
U.  S.  135;  Mygatl  v.  Green  Bay,  1  Biss.  (U. 
S.)  292;  National  Bank  v.  St.  Joseph,  31  Fed. 
Rep.  216;  U.  S.  z.  Cicero,  41  Fed.  Rep.  83; 
Braun  v.  Benton  County,  66  Fed.  Rep.  476; 
Rathbone  v.  Kiowa  County,  73  Fed.  Rep.  395; 
Manhattan  Co.  v.  Ironwood,  74  Fed.  Rep. 
535.  43  U.  S.  App.  369;  German  Sav.  Bank  v. 
Franklin  County.  128  U.  S.  526;  Nesbit  v. 
Riverside  Independent  Dist.,  144  U.  S.  610; 
National  Bank  of  Commerce  v.  Granada,  (C. 
C.  A.)  54  Fed.  Rep.  100:  Coffin  v.  Kearney 
County,  (C.  C.  A.)  57  Fed.  Rep.  137;  Curtis  v. 
Butler  County,  6  Pittsb.  Leg.  J.  (.Pa.)  443,  6 
Fed.  Cas.  No.  3,500. 

Alabama.  —  Wetumpka  v.  WTetumpka  Wharf 
Co.,  63  Ala.  611. 

California.  — Sutro  v.  Dunn,  74  Cal.  593. 

Illinois.  —  Gaddis  v.  Richland  County,  92 
111.  119. 

Kansas. — Central  Branch  Union  Pac.  R. 
Co.  v.  Smith,  23  Kan.  745. 

Massachusetts. —  Suffolk  Sav.  Bankz;.  Boston, 
149  Mass.  364. 

Michigan.  —  Spitzer  v.  Blanchard,  82  Mich. 
234- 

Mississippi.  —  Woodruff  v.  Okolona.  57  Miss. 
S06. 

North  Carolina.  —  Claybrook  v.  Rocking- 
ham County,  114  N.  Car.  453. 

North  Dakota.  —  People's  Bank  v.  School 
Dist.  No.  52,  3  N.  Dak.  496. 

7.  Municipal  Records.  —  Crow  v.  Oxford  Tp., 
119  U.  S.  215.  Compare  Ball  v.  Presidio 
County,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep. 
702;  Mitchell  County  v.  City  Nat.  Bank,  15 
Tex.  Civ.  App.  172;  De  Voss  v.  Richmond,  18 
Gratt.(Va.)  338,  98  Am.  Dec.  646. 

Where  records  are  required  to  be  kept  for 
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not  parties  to  the  suit,  does  not  apply  to  proceedings  to  test  the  validity  of 
municipal  bonds,  so  as  to  render  such  proceedings  constructive  notice  to  sub- 
sequent purchasers  of  the  bonds.1 

Duty  on  Part  of  Purchaser  to  Make  Inquiry.  —  If  the  purchaser  has  notice  of 
extrinsic  facts  which  would,  upon  inquiry,  show  the  invalidity  of  the  bonds, 
and  he  wilfully  and  carelessly  disregards  such  notice  and  abstains  from  mak- 
ing inquiry,  he  should  not  be  considered  a  purchaser  without  notice,2  though 
it  has  been  held  that  suspicion  or  the  knowledge  of  circumstances  which 
would  excite  suspicion  in  the  mind  of  a  prudent  person  would  not  suffice  .to 
impugn  his  position  as  a  bona  fide  purchaser.3 

Effect  of  Making  Inquiry.  —  The  fact  that  a  purchaser,  instead  of  relying  upon 
the  recitals  in  the  bonds,  makes  inquiry  as  to  the  fulfilment  of  the  conditions 
authorizing  the  issuance  of  the  bonds,  does  not  ipso  facto  charge  him  with 
notice  of  the  non-fulfilment  of  such  conditions  and  prevent  him  from  claiming 
protection  under  the  recitals.4 

(3)  Bonds  Issued  Without  Authority.  — Where  municipal  bonds  are  issued 
without  authority,  as  distinguished  from  an  issuance  under  authority  but 
without  a  compliance  with  the  requirements  of  the  statute,  they  are  abso- 
lutely void  and  can  acquire  no  validity  in  the  hands  of  bona  fide  holders.8 


the  benefit  and  inspection  of  the  purchasers  of 
bonds,  such  purchaser  must  take  notice  of  ihe 
facts  disclosed  by  the  records.  Morrill  v. 
Smith  County,  (Te$.  Civ.  App.  1895)  33  S.  W. 
Rep.  899. 

Ordinance  as  Notice  te  Citizen  of  Municipality. 

—  Mather  v.  Ottawa,  114  111.  659. 

1.  See  the  title  Notice  of  Pendency. 

2.  Ball  v.  Presidio  County,  88  Tex.  60. 

Notice  of  Over-issue  from  the  fact  of  a  pur- 
chase at  one  time  of  excessive  number  of 
bonds,  Francis  v.  Howard  County,  (C.  C.  A.) 
54  Fed.  Rep.  487. 

3.  Cromwell  v.  Sac  County,  96  U.  S.  51; 
Foote  v.  Hancock,  15  Blatchf.  (U.  S.)  343; 
Ronede  v.  Jersey  City,  17  Rep.  263,  20  Fed. 
Cas.  No.  12,031a. 

4.  Carrier  v.  Shawangunk,  20  Blatchf.  (U. 
S.)  307. 

6.  Want  of  Authority  to  Issue  Bonds  —  United 

States. —  East  Oakland  Tp.  v.  Skinner,  94  U. 
S.  255;  Daviess  County  v.  Huidekoper,  98  U. 
S.  98;  Buchanan  v.  Litchfield,  102  U.  S.  278; 
Ogden  v.  Daviess  County,  102  U.  S.  634; 
Daviess  County  v.  Dickinson,  117  U.  S. 
657;  Ottawa  v.  Carey,  108  U.  S.  no;  Northern 
Bank  v.  Porter  Tp.,  no  U.  S.  608,  affirming  5 
Fed.  Rep.  568;  Dixon  County  v.  Field,  in  U. 
S.  83;  Claiborne  County  v.  Brooks,  m  U.  S. 
400;  Hayes  v.  Holly  Springs,  114  U.  S.  120; 
Merchants'  Exch.  Nat.  Bank  it.  Bergen  County, 
115  U.  S.  384;  Hopper  v.-  Covington,  118  U. 
S.  148;  Concord  v.  Robinson,  121  U.  S.  165; 
Kaizenberger  v.  Aberdeen,  121  U.  S.  172, 
affirming  16  Fed.  Rep.  745;  Lewis  v.  Shreve- 
port,  108  U.  S.  282,  affirming  3  Woods  (U.  S.) 
205;  Norton  v.  Dyersburg,  127  U.  S.  160;  Mer- 
rill v.  Monticello'  138  U.  S.  673,  14  Fed.  Rep. 
628;  Brenham  v.  German  American  Bank,  144 
U.  S.  173,  reversing  35  Fed.  Rep.  185;  Whitewell 
v.  Pulaski  County,  2  Dill.  (U.  S.)  249;  Com- 
mercial Nat.  Bank  v.  Iola,  2  Dill.  (U.  S.)  353; 
Marsh  v.  Fulton  County,  10  Wall.  (U.  S.)  676; 
Thomas  v.  Lansing,  14  Fed.  Rep.'(>i8;  Cowdrey 
v.  Caneadea,  16  Fed.  Rep.  532;  Hill  v.  Mem- 
phis, 23  Fed.  Rep.  872;  U.  S.  v.  Cicero,  41  Fed. 
Rep.  83;  Ashuelot  Nat.  Bank  v.  School  Dist. 
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No.  7,  41  Fed.  Rep.  514;  Sutliff  v.  Lake  County, 
47  Fed.  Rep.  106;  Francis  v.  Howard  County, 
50  Fed.  Rep.  44;  Travelers'  Ins.  Co.  v.  Oswego 
Tp.,  59  Fed.  Rep.  58,  19  U.  S.  App.  321;  Coffin 
v.  Kearney  County,  57  Fed.  Rep.  137,  12  U.  S. 
App.  562;  Swan  v.  Arkansas  City,  61  Fed. 
Rep.  478,  affirmed  69  Fed.  Rep.  768,  32  U.  S. 
App.  640;  Lehman  v.  San  Diego,  73  Fed.  Rep. 
105;  Rathbone  v.  Kiowa  County,  73  Fed.  Rep. 
395;  D'Esterre  v.  Brooklyn,  90  Fed.  Rep.  596; 
O'Brien  v.  Wheelock,  (C.  C.  A.)  95  Fed.  Rep. 
883;  German  Ins.  Co.  v.  Manning,  95  Fed. 
Rep.  597;  Travelers'  Ins.  Co.  v.  Johnson  City, 
99  Fed.  Rep.  663,  40  C.  C.  A.  58;  Chisholm  z-. 
Montgomery,  2  Woods  (U.  S.)  584,  5  Fed.  Cas. 
No.  2,686;  Sherrard  v.  Lafayette  County,  3 
Dill.  (U.  S.)  236,  21  Fed.  Cas.  No.  12,771. 

Arkansas. — Hancock  v.  Chicot  County,  32 
Ark.  575. 

California.  —  Sutro  v.  Pet  tit,  74  Cal.  332,  5 
Am.  St.  Rep.  442. 

Illinois.  —  Marshall  County  v.  Cook,  38  111. 
44,  87  Am.  Dec.  282;  Bissell  v.  Kankakee,  64 
111.  249,  16  Am.  Rep.  554;  Ryan  v.  Lynch,  68 
111.  160;  Sherlock  v.  Winnetka,  68  111.  530; 
School  Directors  v.  Fogleman,  76  111.  189; 
Barnes  v.  Lacon,  84  111.  461;  Middleport  z>. 
^tna  L.  Ins.  Co.,  82  111.  562;  Williams  v. 
Roberts,  88  111.  n;  Lippincott  v.  Pana,  92  111. 
24;  Gaddis  v.  Richland  County,  92  111.  119; 
Hewitt  v.  Board  of  Education,  94  111.  52S; 
Schaeffer  v.  Bonham,  95  111.  368;  Wade  v.  La 
Moille,  112  111.  79;  Mather  v.  Ottawa,  114  111. 
659;  People  v.  Jackson  County,  92  111.  441. 

Indiana.  —  Aurora  v.  West,  22  Ind.  88,  85 
Am.  Dec.  413;  Kirsch  Braun,  153  Ind.  247; 
Myers  v.  Jeffersonville,  145  Ind.  431,  citing  15 
Am.  and  Eng.  Encyc.  of  Law  1291. 

Iowa.  —  Clapp  v.  Cedar  County.  5  Iowa  15, 
68  Am.  Dec.  678;  Hull  v.  Marshall  County,  12 
Iowa  142;  Clark  v.  Des  Moines,  i£  Iowa  199, 
87  Am.  Dec.  423;  Dively  v.  Ceda.r  Falls,  21 
Iowa  565;  Williamson  v.  Keokuk.  44  Iowa  88. 

Kansas.  — Commercial  Nat.  Ba  lk  v.  Iola,  9 
Kan.  689;  McConnell  v.  Hamm,  16  Kan.  228. 

Louisiana.  —  Wilson  v.  Shreveport,  29  La. 
Ann.  673. 
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(4)  Bonds  in  Excess  of  Authorized  Indebtedness  —  Recitals  in  Bonds.  —  The 
rule  would  seem  to  be  that  if  neither  the  constitutional  nor  statutory  limi- 
tation upon  the  amount  of  authorized  indebtedness  prescribed  any  rule  or  test 
by  which  to  ascertain  the  extent  of  the  existing  indebtedness,  where  the  bonds 
contain  recitals  which,  upon  any  fair  construction,  amount  to  a  representa- 
tion by  the  authorities  that  the  indebtedness  increased  by  the  amount  of  the 
bonds  in  question  was  within  the  limitation,  the  municipality  would  be 
estopped  from  disputing  the  truth  of  such  representations  as  against  a  bona 
fide  holder.1 

If,  However,  the  Bonds  Contain  No  Recital  as  to  whether  the  limitation  on  indebted- 
ness is  exceeded  by  the  issuance  of  the  bonds,  the  municipality  may  set  up, 


Michigan.  —  Bogart  v.  Lamolte  Tp.,  79  Mich. 
294;  Spitzer  v.  Blanchard,  82  Mich.  234. 

Minnesota.  —  Goodnow  v.  Ramsey  County, 

11  Minn.  31. 
Mississippi. — Sykesz>.  Columbus,  55  Miss.  115. 
Missouri.  —  State  v.  Garroutte,  67  Mo.  445. 
New  Jersey.  —  Copper  v.  Jersey  City,  44  N. 

J.  L.  634. 

New  York.  —  Cherry  Creek  v.  Becker, 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  514;  Dodge 
v.  Platte  County.  82  NT.  Y.  218;  Cagwin  v. 
Hancock,  84  N.  Y.  532. 

North  Carolina.  —  Union  Bank  v.  Oxford, 
1 19  N.  Car.  2 14. 

Ohio.  —  Altaffer  v.  Nelsonn,  9  Ohio  Cir.  Dec. 
599,  18  Ohio  Cir.  Ct.  145. 

Pennsylvania. — Millerstown  v.  Frederick, 
114  Pa.  St.  435. 

South  Dakota.  —  Brown  v.  Bon  Homme 
County,  1  S.  Dak.  216. 

Tennessee.  —  Richardson  v.  Marshall  County, 
100  Tenn.  346. 

Statutory  Restriction  upon  Power  of  Newly 
Organized  Counties  to  Issue  Bonds.  —  A  county  is 
not  estopped  by  recitals  in  bonds  as  to  its  age. 
Coffin  v.  Kearney  County,  57  Fed.  Rep.  137, 

12  U.  S.  App.  562. 
Antedating  Bond  as  of  Date  Prior  to  Repeal  of 

Statute  Authorizing  Issue. —  Lehman  v.  San 
Diego,  73  Fed.  Rep.  105,  affirmed (C.  C.  A.)  83 
Fed.  Rep.  66g. 

The  Fact  that  the  Bond  Recites  that  It  Is  Issued 
"  under  and  Pursuant  to  Law  "  Is  Immaterial.  — 
Katzenberger  v.  Aberdeen,  121  U.  S.  172;  Kelly 
v.  Milan,  21  Fed.  Rep.  824,  affirmed  127  U.  S. 
139;  Post  v.  Pulaski  County,  47  Fed.  Rep.  282, 
affirmed  49  Fed.  Rep.  628,  9  U.  S.  App.  1. 

"  Issued  under  and  in  Compliance  with  the  Con- 
stitution and  Laws  of  the  State."  —  Cass  County 
v.  Wilbarger  County,  (Tex.  Civ.  App.  1901)  60 
S.  W.  Rep.  988. 

Second  Issue  Exceeding  Amount  Authorized.  — 
Sutro  v.  Pettit,  74  Cal.  332,  5  Am.  St.  Rep. 
442;  Sutro  v.  Rhodes,  92  Cal.  117.  See  also 
Aspinwall  v.  Daviess  County.  22  How.  (U.  S.) 
364;  German  Sav.  Bank  v.  Franklin  County, 
128  U.  S.  526. 

Bonds  Issued  under  Unconstitutional  Statute.  — 
Parkersburg  v.  Brown,  106  U.  S.  487;  Gilson 
v.  Dayton,  123  U.  S.  59;  People  v.  Hamill,  134 
111.  666;  Central  Branch  Union  Pac.  R.  Co.  v. 
Smith,  23  Kan.  745;  Plainvicw  v.  Winona, 
etc.,  R.  Co.,  36  Minn.  505;  Webb  v.  Lafayette 
County,  67  Mo.  353;  Dundy  v.  Richardson 
County,  8  Neb.  508;  Duke  v.  Brown,  96  N. 
Car.  127;  Stanly  County  v.  Snuggs,  121  N. 
Car.  394. 


Unconstitutional  Statute  Organizing  County.  — 

In  Kansas,  bonds  issued  by  a  county,  the  act 
organizing  which  was  unconstitutional  be- 
cause the  area  of  the  territory  covered  was  less 
than  that  required  by  the  constitution  for  the 
organization  of  counties,  were  sustained  in 
the  hands  of  bona  fide  purchasers.  Riley  v. 
Garfield  Tp.,  54  Kan.  463. 

Statute  Not  Passed  in  the  Manner  Required  by 
the  Constitution.  —  South  Ottawa  v.  Perkins,  94 
U.  S.  260;  Post  v.  Kendall  County,  105  U.  S. 
667;  Ryan  v.  Lynch,  68  111.  160. 

In  Illinois  Municipal  Bonds  Issued  in  Aid  of 
Railway  Companies  after  the  adoption  of  the 
constitutional  provision  of  July  2,  1870,  pro- 
hibiting the  grant  of  municipal  aid  to  railway 
companies,  are  void  even  in  the  hands  of  bona 
fide  purchasers,  unless  their  issuance  was  au- 
thorized by  the  saving  clause  of  the  constitu- 
tion. Wade  7'.  La  Moille,  112  111.  79;  Lippin- 
cott  v.  Pana,  92  111.  33. 

And  if  bonds  are  issued  after  such  date,  the 
burden  is  upon  all  holders  to  show  that  the 
power  to  issue  them  was  within  the  saving 
clause.  Prairie  v.  Lloyd,  97  III.  179;  Eddy  v. 
People,  127  111.  428;  Middleport  v.  ^Ftna  L. 
Ins.  Co.,  82  111.  562. 

1.  Bonds  Exceeding  Authorized  Indebtedness  — 
United  States.  —  Marcy  v.  Oswego  Tp.,  92  U. 
S.  637;  Humboldt  Tp.  v.  Long,  92  U.  S.  642; 
Wilson  v.  Salamanca,  99  U.  S.  499;  Buchanan 
v.  Litchfield,  102  U.  S.  278;  Sherman  County 
v.  Simons,  109  U.  S.  735;  Dallas  County  v.  Mc- 
Kenzie,  110  U.  S.  686;  New  Providence  v. 
Halsey,  117  U.  S.  336,  reversing  3  Fed.  Rep. 
364;  Lake  County  v.  Graham,  130  U.  S.  674; 
Gunnison  County  v.  Rollins,  173  U.  S.  255,  re- 
versing 80  Fed.  Rep.  692,  49  U.  S.  App.  399; 
Potter  v.  Chaffee  County,  33  Fed.  Rep.  614: 
Chilton  v.  Gratton,  82  Fed.  Rep.  873;  Chaffee 
County  v.  Potter,  142  U.  S.  355;  Rathbone  v. 
Kiowa  County,  83  Fed.  Rep.  125,  49  U.  S, 
App.  577,  reversing  73  Fed.  Rep.  395;  Huron 
v.  Second  Ward  Sav.  Bank,  86  Fed.  Rep.  272. 
57  U.  S.  App.  593;  Waite  v.  Santa  Cruz,  89 
Fed.  Rep.  619;  Meade  County  v.  /F.tna  L.  Ins. 
Co.,  90  Fed.  Rep.  237,  61  U.  S.  App.  51;  Board 
of  Education  v.  National  L.  Ins.  Co.,  94  Fed. 
Rep.  324,  36  C.  C.  A.  278;  Keene  Five-Cent 
Sav.  Bank  v.  Lyon  County,  97  Fed.  Rep.  159; 
Lake  County  v.  Sutliff,  97  Fed.  Rep.  270,  38 
C.  C.  A.  167:  Brattleboro  Sav.  Bank  7-.  Hardy 
Tp.,  98  Fed.  Rep.  524;  Wood  v.  Allegheny 
County,  3  Wall.  Jr.  (C.  C.)  267,  30  Fed.  Cas. 
No.  17,939. 

New  Mexico.  — Coler  v.  Santa  F"e  County,  6 
N.  Mex.  88. 
67  Volume  XXI. 


Bonds. 


MUNICIPAL  SECURITIES. 


Transfer. 


oven  as  against  a  bona  fide  holder,  that  the  bonds  were  invalid  because  they 
increased  the  indebtedness  beyond  the  limitation.1 

Public  Records. — -If  the  officers  by  whom  the  bonds  are  issued  are  not 
appointed  the  tribunal  to  determine  whether  the  issue  is  within  the  authorized 
limit,  but  such  fact  is  to  be  determined  from  matters  of  public  record  equally 
accessible  to  all  persons,  recitals  in  the  bonds  cannot  estop  the  municipality 
from  defending  actions  on  the  bonds,  on  the  ground  that  they  exceeded  the 
authorized  limit.2 

So  Also,  Where  Such  a  Limitation  Is  Imposed  by  the  Constitution,  bonds  issued  in  excess 

of  the  limitation  are  void  in  the  hands  of  a  bona  fide  purchaser;  the  legislature 
cannot  create  a  ministerial  commission  to  determine  whether  the  issuance  of 
the  bonds  exceeds  the  constitutional  limitation,  and  thereby  impose  an 
estoppel  upon  the  municipality  by  recitals  in  the  bonds.3 

(5)  Irregularities  in  Exercise  of  Pozver  to  Issue  Bonds  ■ —  (a)  In  General.  — 
Where  a  municipality  has  power  to  issue  bonds,  irregularities  in  the  exercise 
of  the  power  cannot  be  set  up  in  defense  against  a  bona  fide  holder  if  the 
bonds  recite  a  compliance  with  the  circumstances  which  authorize  their 
issuance,  and  where  it  may  be  gathered  from  the  statute  that  the  officers  of 
the  municipality  are  invested  with  the  power  to  decide  whether  the  con- 
ditions authorizing  the  exercise  of  the  power  have  been  complied  with.4 


1.  Buchanan  v.  Litchfield,  102  U.  S.  278; 
Independent  School  Dist.  v.  Stone,  106  U.  S. 
183;  Merchants'  Exch.  Nat.  Bank  v.  Bergen 
County,  115  U.  S.  384,  affirming  12  Fed.  Rep. 
743;  Daviess  County  v.  Dickinson,  117  U.  S. 
657;  Geer  v.  School  Dist.  No.  n,  97  Fed.  Rep. 
732,  38  C.  C.  A.  392;  National  L.  Ins.  Co.  v. 
Mead.  13  S.  Dik.  37. 

2.  Dixon  County  v.  Field,  ill  U.  S.  83;  Lake 
County  v.  Graham,  130  U.  S.  674;  Sulliff  v. 
Lake  County,  147  U.  S.  230;  Francis  v.  How- 
ard County,  (C.  C.  A.)  54  Fed.  Rep.  487;  Sutro 
v.  Rhodes,  92  Cal.  117;  Spitzer  v.  Blanrhard, 
82  Mich.  234;  National  L.  Ins.  Co.  v.  Mead,  13 
S.  Dak.  37,  rehearing  denied  13  S.  Dak.  342; 
Citizens  Bank  v.  Terrell,  78  Tex.  450;  Nolan 
County  v.  State,  83  Tex.  182. 

Right  of  Purchaser  to  Rely  on  Assessor's  Books 
as  Taxable  Valuation  —  McLean  v.  Valley 
County,  74  Fed.  Rep.  389,  affiimed  79  Fed.  Rep. 
728,  49  U.  S.  App.  131. 

3.  Constitutional  Limitation  —  United  States. 
—  Lake  County  v.  Graham,  130  U.  S.  674; 
Chaffee  County  v.  Potter,  142  U.  S.  355;  Doon 
Tp.  v.  Cummins,  142  U.  S.  366,  36  Am.  &  Eng. 
Corp.  Cas.  417;  Nesbit  v.  Riverside  Independ- 
ent Dist.,  144  U.  S.  610,  affirming  25  Fed.  Rep. 
635;  Hedges  v.  Dixon  County.  150  U.  S.  182; 
Gunnison  County  v.  Rollins,  173  U.  S.  255,  re- 
versing (C.  C.  A.)  80  Fed.  Rep.  692;  Bales  v. 
Independent  School  Dist.,  25  Fed.  Rep.  192; 
Sutliff  v.  Lake  Counly,  47  Fed.  Rep.  106; 
Francis  v.  Howard  County,  50  Fed.  Rep.  44, 
affirmed  54  Fed.  Rep.  487,  13  U.  S.  App.  126; 
Shaw  v.  Independent  School  Dist,,  62  Fed. 
Rep.  911;  Prickett  v.  Marceline,  65  Fed.  Rep. 
469,  affirmed  (C.  C.  A.)  69  Fed.  Rep.  462,  32  U. 
S.  App.  767;  Shaw  v.  Independent  School  Dist., 
77  Fed.  Rep.  277,  40  U.  S.  App.  475;  Lake 
County  v.  Dudley,  173  U.  S.  243,  reversing  (C. 
C.  A.)  80  Fed.  Rep.  672. 

Iowa.  —  McPherson  v.  Foster,  43  Iowa  48, 
22  Am.  Rep.  215;  Mosher  v.  Independent 
School  Dist.,  44  Iowa  122;  Decorah  First  Nat. 
Bank  v.  District  Tp.,  86  Iowa  330,  41  Am.  St. 
Rep.  489;  Anderson  v.  Orient  F.  Ins.  Co.,  88 
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Iowa  579;  Holliday  v.  Hilderbrandt,  97  Iowa 
177;  Independent  Dist.  v.  Cleveland  Sav.  Soc, 
98  Iowa  581. 

Missouri.  —  State  v.  Shortridge,  56  Mo.  126. 

Iowa  Judgment  Bonds.  —  Though  the  Iowa 
constitution  prohibits  counties  from  incurring 
any  indebtedness  exceeding  five  per  cent,  of 
the  taxable  property  of  the  county,  still  bonds 
issued  under  Acts  14  Gen.  Assem.,  c.  87,  in 
payment  of  a  judgment  recovered  against  the 
county,  are  valid  in  the  hands  of  bona  fide 
holders  though  they  were  issued  to  satisfy 
judgments  upon  warrants  which  were  issued 
in  excess  of  the  constitutional  limit.  Sioux 
City,  etc,.  R.  Co.  v.  Osceola  County,  45  Iowa 
168.  See  also  Sioux  City,  etc.,  R.  Co.  v. 
Osceola  County,  52  Iowa  26;  Independent 
Dist.  v.  Cleveland  Sav.  Soc,  98  Iowa  581. 

Burden  of  Proof  as  to  Indebtedness  Beyond  Con- 
stitutional Limit.- — Cummins  v.  District  Tp., 
42  Fed.  Rep.  644. 

4.  Recitals  —  United  States.  —  Gelpcke  v. 
Dubuque,  1  Wall.  (U.  S.)  175;  Mercer  County 
v.  Hacket,  1  Wall.  (U.  S.)  83;  Van  Hostrup  -•. 
Madison,  1  Wall.  (U.  S.)29i;  Rogers  v.  Bur- 
lington, 3  Wall.  (U.  S.)  654;  Grand  Chute  v. 
Winegar,  15  Wall.  (U.  S.)  355;  Si.  Joseph  Tp. 
v.  Rogers,  16  Wall.  (U.  S.)  644;  Moran  v. 
Miami  County,  2  Black  (U.  S.)  722;  Marshall 
v.  Elgin,  3  McCrary  (U.  S.)  35.  8  Fed.  Rep.  7S3; 
Nicolay  v.  St.  Clair  County,  3  Dill.  (U.  S.)  163; 
Huidekoper  v.  Buchanan  County,  3  Dill.  (U.  S.) 
175;  Carpenter  v.  Buena  Vista  County,  5  Dill. 
(U.S.)  556;  Knox  County  v.  Aspinwall,  21  How. 
(U.  S.)  539;  Bissell  v.  Jefferson ville,  24  How.  (U. 
S.)  287;  Coloma  v.  Eaves,  92  U.  S.  484;  Venice 
v.  Murdock,  92  U.  S.  494;  Marcy  v.  Oswego 
Tp.,  92  U.  S.  637;  Humboldt  Tp.  v.  Long.  92  U. 
S.  642;  Moultrie  County  p.  Rockingham  Ten- 
Cent  Sav,  Bank,  92  U.  S.  631;  Douglas  County 
v.  Bolles,  94  U.  S.  104;  Johnson  Counly  v. 
January,  94  U.  S.  202;  Marion  County  v. 
Clark,  94  U.  S.  278;  San  Antonio  p.  Mehaffy, 
96  U.  S.  312;  Nauvoo  v.  Ritter,  97  U.  S.  3S9; 
Daviess  County  v.  Huidekoper,  98  U.  S.  gS; 
Weyauwega  v.  Ayling,  99  U.  S.  112;  Lyons  v. 
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Unauthorized  Kecitals.  —  Where  an  e< 
recitals  in  the  bonds,  it  is  necessary 

Munson,  99  U.  S.  684;  Block  v.  Bourbon 
County,  99  U.  S.  686;  Orleans  v.  Piatt,  99  U. 
S.  676;  Pompton  v.  Cooper  Union,  101  U.  S. 
196;  Northern  Bank  v.  Porter  Tp.,  no  U.  S. 
608;  Menasha  v.  Hazard,  102  U.  S.  81;  Clay 
County  v.  Savings  Soc,  104  U.  S.  579;  Lewis 
v.  Barbour  County,  105  U.  S.  739;  Bernards 
Tp.  v.  Stebbins,  109  U.  S.  341;  South  St.  Paul 
v.  Lamprecht  Bros.  Co.,  60  U.  S.  App.  78,  88 
Fed.  Rep.  449;  Haskell  County  v.  National  L. 
Ins.  Co.,  61  U.  S.  App.  53,  90  Fed.  Rep.  228; 
Livingston  County  v.  Portsmouth  First  Nat. 
Bank,  128  U.  S.  102;  Comanche  County  v. 
Lewis,  133  U.  S.  198;  Harper  County  v.  Rose, 
140  U.  S.  71  ;  Chaffee  County  v.  Potter,  142  U. 
S.  355 ;  Rogers  v.  Keokuk,  154  U.  S.  546;  Andes 
i:  Ely,  158  U.  S.  312;  Evansville  v.  Dennett, 
161  U.  S.  434;  Hopper  v.  Covington,  8  Fed.  Rep. 
777.  affirmed  118  U.  S.  148;  Carrier  v.  Shaw- 
angunk,  10  Fed.  Rep.  220;  Syracuse  Third 
Nat.  Bank  v.  Seneca  Falls,  15  Fed.  Rep.  783; 
Rouede  v.  Jersey  City,  18  Fed.  Rep.  719; 
Liebman  v.  San  Francisco,  24  Fed.  Rep.  705; 
Mobile  Sav.  Bank  v.  Oktibbeha  County,  24 
Fed.  Rep.  no;  Moulton  v.  Evansville,  25  Fed. 
Rep.  382;  Dorian  v.  Shreveport,  28  Fed.  Rep. 
287;  Kimball  v.  Lakeland,  4r  Fed.  Rep.  289; 
Thomson-Houston  Electric  Co.  v.  Newton, 
42  Fed.  Rep.  723;  Washington  Tp.  v.  Coler,  51 
Fed.  Rep.  362,  4  U.  S.  App.  622;  Kingman 
County  v.  Cornell  University,  57  Fed.  Rep. 
149,  12  U.  S.  App.  551;  National  L.  Ins.  Co.  v. 
Board  of  Education,  62  Fed.  Rep.  778,  27  U.  S. 
App.  244;  Malhis  v.  Runnels  County,  66  Fed. 
Rep.  494,  30  U.  S.  App.  20;  Cornell  University 
v.  Maumee,  6S  Fed.  Rep.  418;  Gladstone  v. 
Throop,  71  Fed.  Rep.  341,  37  U.  S.  App.  481; 
Mercer  County  v.  Provident  L.,  etc.,  Co.,  72 
Fed.  Rep.  623,43  U.  S.  App.  21;  Second  Ward 
Sav.  Bank  v.  Huron,  80  Fed.  Rep.  660;  Rath- 
bone  v.  Kiowa  County,  83  Fed.  Rep.  125,  49 
U.  S.  App.  577;  Brown  v.  Ingalls  Tp.,  86  Fed. 
Rep.  261,  57  U.  S.  App.  611;  Ninety-Six  Tp. 
v.  Folsom,  (C.  C.  A.)  87  Fed.  Rep.  304;  Speer 
v.  Kearney  County,  (C.  C.  A.)  88  Fed.  Rep. 
749;  Waite  v.  Santa  Cruz,  89  Fed.  Rep.  619; 
I)'Esterre  v.  Brooklyn,  90  Fed.  Rep.  586; 
Uvalde  v.  Spier,  91  Fed.  Rep.  594,  63  U.  S. 
App.  442;  Miller  v.  Perris  Irrigation  Dist.,  99 
Fed.  Rep.  143;  Rondot  v.  Rogers  Tp.,(C.  C.  A.) 
99  Fed.  Rep.  202;  Pickens  Tp.  v.  Post,  (C.  C. 
A.)  99  Fed.  Rep.  659;  Davis  Kendallville,  5 
Biss.  (U.  S.)28o,  7  Fed.  Cas.  No.  3,638;  Foote 
v.  Hancock,  15  Blatchf.  (U.  S.)  343,  9  Fed.  Cas. 
No.  4,911;  Miller  v.  Berlin,  13  Blatchf.  (U.  S.) 
245,  17  Fed.  Cas.  No.  9,562;  Mygatl  v.  Green 
Bay,  1  Biss.  (U.  S.)  292,  17  Fed.  Cas.  No. 
9,998;  Phelps  v.  Lewiston,  15  Blatchf.  (U.  S.) 
131,  19  Fed.  Cas.  No.  11,076;  Phelps  v.  Yates, 
16  Blatchf.  (U.  S.)  192,  19  Fed.  Cas.  No.  11,082; 
Pollard  v.  Pleasant  Hill,  3  Dill.  (U.  S.)  igs, 
19  Fed.  Cas.  No.  11,253;  Portsmouth  Sav.  Bank 
v.  Yellow  Head,  3  Biss.  (U.  S.)  474,  19  Fed. 
Cas.  No.  11,296;  Woodward  v.  Calhoun  County, 
2  Cent.  L.  J.  396,  30  Fed.  Cas.  No.  18,002. 

Alabama.  —  State  v.  Montgomery,  74  Ala. 
226. 

California.  —  Derby  v.  Modesto,  104  Cal. 
515- 


toppel  is  claimed  to  arise  from  the 
to  establish  that  the  officers  executing 

Florida. — Greeley  v.  Jacksonville,  17  Fla. 
174;  Jefferson  County  v.  Lewis,  20  Fla.  980. 

Illinois.  —  Ryan  v.  Lynch,  68  111.  160;  Ma\cy 
v.  Williamson  County  Ct.,  72  111.  207;  Burr 
v  Carbondale,  76  111.  455;  Bolton  v.  Board  of 
Education,  1  111.  App.  193;  Niantic  Sav.  Bank 
v.  Douglas,  5  111.  App.  579,  affirmed  97  111.  228. 

Indiana.  —  Myers  v.  Jeffersonville,  145  Ind. 
431- 

A'ansas.  —  Atchison  v.  Butcher,  3  Kan.  104; 
State  v.  Kiowa  Countv,  39  Kan.  657,  7  Am.  St. 
Rep.  569;  State  v.  Hordey,  (Kan.  1888)  18  Pac. 
Rep.  942;  State  v.  Scotl  County,  58  Kan.  491. 

Maine.  —  Lane  v.  Embden,  72  Me.  354; 
Shurtlefl  v.  Wiscasset,  74  Me.  130. 

Michigan.  —  Spitzer  v.  Blanchard,  82  Mich. 
234;  Gibbs  v.  School-Dist.  No.  Ten,  88  Mich. 
334,  26  Am.  St.  Rep.  295. 

Minnesota.  —  Fulton  v.  Riverton,  42  Minn. 
395- 

Mississippi.  —  Vicksburg  v.  Lombard,  51 
Miss,  in;  Woodruff  v.  Okolona,  57  Miss.  806; 
Madison  County  v.  Brown,  67  Miss.  684,  29 
Am.  &  Eng.  Corp.  Cas.  157. 

Missouri. —  Flagg  v.  Palmyra,  33  Mo.  440; 
Hannibal,  etc.,  R.  Co.  v.  Marion  County,  36 
Mo.  294;  Steines  v.  Franklin  County,  48  Mo. 
167,  8  Am.  Rep.  87;  State  v.  Saline  County  Ct., 
48  Mo.  390,  8  Am.  Rep.  108;  Carpenter  v. 
Lathrop,  51  Mo.  483;  Smith  v.  Clark  County, 
54  Mo.  58;  Catron  v.  La  Fayette  County,  106 
Mo.  659;  Heard  v.  Calhoun  School  Dist.,  45 
Mo.  App.  660. 

Nebraska.  —  Cook  v.  Beatrice,  32  Neb.  80. 

New  Jersey.  —  Cotton  v.  New  Providence,  47 
N.  J.  L.  401'. 

JVe7v  Mexico.  —  Coler  v.  Santa  Fe  County,  6 
N.  Mex.  88,  36  Am.  &  Eng.  Corp.  Cas.  460. 

Neiv  York.  —  Rome  Bank  v.  Rome,  19  N. 
Y.  20,  75  Am.  Dec.  272;  Brownell  v.  Green- 
wich, 114  N.  Y.  518;  Dodge  v.  Platte  County, 
16  Hun  (N.  Y.)  285. 

North  Carolina.  —  Belo  v.  Forsythe  County, 
76  N.  Car.  489. 

North  Dakota.  —  Coler  v.  Dwight  School  Tp., 
3  N.  Dak.  249. 

Oregon.  —  Klamath  Falls  v.  Sachs,  35  Ore- 
gon 325,  76  Am.  St.  Rep.  501. 

Pennsylvania.  —  Kerr  v.  Corry,  105  Pa.  St. 
282. 

South  Carolina.  —  Cleveland  v.  Spartanburg, 
54  S.  Car.  83. 

South  Dakota.  —  Wilson  v.  Board  of  Educa- 
tion, 12  S.  Dak.  535. 

Tennessee. — State  v.  Anderson  County,  8 
Baxt.  (Tenn.)  249;  Shelby  County  v.  Jarnagin, 
3  Shannon  Tenn.  Cas.  179;  Clay  v.  Justices, 
5  Lea  (Tenn.)  138;  Louisville,  etc.,  R.  Co.  v. 
Stale,  8  Heisk.  (Tenn.)  663;  Nelson  v.  Hay- 
wood County,  87  Tenn.  781 ;  State  v.  Anderson 
County,  8  Baxt.  (Tenn.)  258;  Colburn  v.  Chat- 
tanooga Western  R.  Co.,  94  Tenn.  49;  Shelby 
County  v.  Jarnagin,  (Tenn.  1875)  16  S.  W. 
Rep.  1040. 

Virginia.  —  Cumberland  County  v.  Ran- 
dolph, 89  Va.  614. 

See  also  Brownell  v.  Greenwich,  114  N.  Y. 
518,  affirming  44  Hun  (N.  Y.)  611, 

Compare  Edminson  v.  Abilene,  7  Kan.  App. 
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the  instruments  had  lawful  authority  to  make  the  recitals  and  to  make  them 
conclusive. 1 

Recitals  Inconsistent  on  Their  Face.  —  If  the  bonds  show  on  their  face  that  the 
requisite  steps  could  not  have  been  taken,  recitals  therein  cannot  estop  the 
municipality  from  showing  a  failure  to  take  the  required  steps. * 

(b)  Irregularities  in  Election.  —  Where  the  statute  authorizes  the  issuance  of 
bonds  upon  a  favorable  election,  and  the  bonds  when  issued  recite  that  they 
were  issued  in  pursuance  of  the  statute,  irregularities  in  the  manner  of  hold- 
ing the  election  cannot  be  set  up  in  defense  as  against  a  bona  fide  holder.3 


305;  State  v.  School  Dist.  No.  9,  io  Neb.  544; 
State  v.  School  Dist.  No.  4,  16  Neb.  182;  Hor- 
ton  -■.  Thompson,  71  N.  Y.  513;  Craig  v.  Andes, 
93  N.  Y.  405;  Solon  v.  Williamsburgh  Sav. 
Bank,  114  N.  Y.  122;  Ontario  v.  Union  Bank, 
(Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  770; 
Oswego  County  Sav.  Bank  v.  Genoa,  (Supm. 
Ct.  Tr.  T.)  28  Misc.  (N.  Y.)  71. 

Illustrations.  —  And  a  general  recital  that  the 
bond  is  issued  "  in  accordance  with  "  a  par- 
ticular law  is  considered  in  effect  a  recital  that 
the  la  w^authorizing  the  issuance  of  the  bond  has 
been  complied  with.  Knox  County  v.  Aspin- 
wall,  21  How.  (U  S.)  539;  Bonham  v.  Needles, 
103  U.  S.  648;  Barter  v.  Kernochan,  103  U.  S. 
562;  Evansville  v.  Dennett,  161  U.  S.  434; 
Mobile  Sav.  Bank  v.  Oktibbeha  County,  24 
Fed.  Rep.  no;  Grattan  Tp.  v.  Chilton,  97  Fed. 
Rep.  145.  38  C.  C.  A.  84,  affirming  82  Fed.  Rep. 
873;  Coler  v.  Dwight  School  Tp.,  3  N.  Dak. 
249.  See  also  Independent  School  Dist.  v. 
Stone,  106  U.  S.  183. 

And  the  same  is  true  of  a  recital  that  the 
bonds  were  issued  "  in  conformity  to  the  pro- 
visions "  of  the  statute  which  gave  the  author- 
ity to  issue  them.  Moultrie  County  v.  Rock- 
ingham Ten  Cent  Sav.  Bank,  92  U.  S.  631; 
Grattan  Tp.  v.  Chilton,  (C.  C.  A.)q7  Fed.  Rep. 
145.  See  also  Independent  School  Dist.  v. 
Stone,  106  U.  S.  183.  Or  by  virtue  of,  or  by 
authority  of,  and  in  accordance  with,  the 
statute.  Marcy  v.  Oswego  Tp.,  92  U.  S.  637; 
Bernards  Tp.  v.  Morrison,  133  U.  S.  523; 
Evansville  v.  Dennett,  161  U.S.  434 ;  South  St. 
Paul  v.  Lamprecht  Bros.  Co. ,  88  Fed.  Rep.  449, 
60  U.  S.  App.  78;  Grattan  Tp.  v.  Chilton,  (C. 
C.  A.)  97  Fed.  Rep.  145.  See  also  Clay  County 
v.  Savings  Soc,  104  U.  S.  579;  Independent 
School  Dist.  v.  Stone,  106  U.  S.  183. 

But  a  mere  recital  that  the  issuance  of  the 
bonds  is  "  authorized"  by  a  certain  statute 
does  not  estop  the  municipality  from  alleging 
a  noncompliance  with  the  requirement  of  the 
statute.  Carroll  County  v.  Smith,  in  U.S. 
556. 

And  the  same  is  true  with  respect  to  a  re- 
cital that  the  bond  is  issued  "  undei  "  a  partic- 
ular statute.  Bates  v.  Independent  School- 
Dist.,  25  Fed.  Rep.  192. 

A  recital  thai  the  bonds  were  issued  in  pur- 
suance of  the  "  statute  "  conferring  the  power 
to  issue  them  does  not  import  a  compliance 
with  constitutional  provisions  with  regard  to 
their  issue,  so  as  to  estop  the  municipality 
from  alleging  a  noncomplince  with  such  pro- 
visions. Buchanan  v.  Litchfield,  102  U.  S. 
278;  Carroll  County  v.  Smith,  in  U.  S.  556; 
Lake  County  v.  Graham.  130  U.  S.  674,  Bates 
v.  Independent  School- Dist.,  25  Fed.  Rep.  192; 
Geneva   Nat.  Bank  v.  Independent  School- 
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Dist.,  25  Fed.  Rep.  629;  Nesbit  v.  Independent 
School-Dist.,  25  Fed.  Rep.  635. 

1.  Officer's  Authority  —  United  States.  —  Dixon 
County  v.  Field,  m  U.  S.  83;  Daviess  County 
v.  Dickinson.  117  U.  S.  657;  Quaker  City 
Nat.  Bank  v.  Nolan  County,  59  Fed.  Rep.  660, 
affirmed  66  Fed.  Rep.  883,  30  U.  S.  App.  5; 
Brown  v.  Ingalls  Tp.,  81  Fed.  Rep.  485;  Santa 
Cruz  v.  Waite,  (C.  C.  A.)  98  Fed.  Rep.  387. 

Alabama.  —  Wetumpka  v.  Wetumpka  Wharf 
Co.,  63  Ala.  611. 

Michigan.  —  Spitzer  v.  Blanchard,  82  Mich. 
234. 

New  York.  —  Springport  v.  Teutonia  Sav. 
Bank.  75  N.  Y.  397;  Cagwin  v.  Hancock,  84 
N.  Y.  532. 

South  Dakota.  —  National  L.  Ins.  Co.  v. 
Mead,  13  S.  Dak.  37;  Brown  v.  Bon  Homme 
County,  1  S.  Dak.  216. 

2.  McClure  v.  Oxford  Tp.,  94  U.  S.  429; 
Manhattan  Co.  v.  Ironwood,  74  Fed.  Rep.  535, 
43  U.  S.  App.  369;  Lehman  v.  San  Diego,  83 
Fed.  Rep.  669,  48  U.  S.  App.  681,  affirming  73 
Fed.  Rep.  105. 

3.  Irregularities  in  Election  —  United  States. 
—  Gelpcke  v.  Dubuque,  1  Wall.  (U.  S.)  175; 
Lynde  v.  Winnebago  County,  16  Wall  (U.  S.) 
8;  Gause  v.  Clarksville,  1  McCrary  (U.  S.)  78; 
Westermann  v.  Cape  Girardeau  County,  5 
Dill.  (U.  S.)  112;  Knox  County  y.  Aspinwall, 
21  How.  (U.  S.)  539;  Douglas  County  v.  Bolles, 
94  U.  S.  104;  San  Antonio  v.  Mehaffy,  96  U. 
S.  312;  Warren  County  v.  Marcy,  97  U.  S.  96; 
Daviess  County  v.  Huidekoper,  98  U.  S.  98; 
Wilson  v.  Salamanca,  99  U.  S.  499;  Citizens' 
Sav.,  etc.,  Assoc.  v.  Perry  County,  156  U.  S. 
692;  Clay  County  v.  Savings  Soc,  104  U.  S. 
579;  Dana  v.  Bowler,  107  U.  S.  529;  Northern 
Bank  v.  Porter  Tp.,  no  U.  S.  60S;  Lewis  v. 
Sherman  County,  5  Fed.  Rep.  269;  Burr  v. 
Chariton  County,  12  Fed.  Rep.  848,  2  McCrary 
(U.  S.)  603;  Lewis  v.  Comanche  County,  35 
Fed.  Rep.  343;  Anderson  v.  Independent 
School  Dist.,  78  Fed.  Rep.  750;  Heed  v.  Cowley 
County,  82  Fed.  Rep.  716;  Rondot  v.  Rogers 
Tp.,  (C.  C.  A.)  99  Fed.  Rep.  202;  Darlington  v. 
La  Clede  County,  4  Dill.  (U.  S.)2oo,  6  Fed.  Cas. 
No-  3.5771  Huidekoper  v.  Buchanan  Countv, 
3  Dill.  (U.  S).  175,  12  Fed.  Cas.  No.  6,847; 
Keane  v.  Ft.  Scott,  1  Cent.  L.  J  140,  14  Fed. 
Cas.  No.  7,631:  Mercy  v.  Ohio,  5  Chicago  Leg. 
N.  351,  17  Fed.  Cas.  No.  9,457,  Schenck  v. 
Marshall  Countv,  1  Biss.  (U.  S.)  533,  21  Fed. 
Cas.  No.  12,449.'  affirmed  5  Wall.  (U.  S.)  772; 
Westermann  7j.  Cape  Girardeau  County,  5  Dill. 
(U.  .S)  112,  29  Fed.  Cas.  No.  17.432. 

Alabama.  —  State  v.  Montgomery,  74  Ala. 
226. 

Illinois.  —  Clarke  -•.  Hancock  County,  27  111. 
305;  Mercer  County  v.  Hubbard,  45  111.  139; 
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And  the  action  of  the  persons  or  tribunal  authorized  to  determine  the  result 
of  the  election  is  conclusive  in  favor  of  bona  fide  holders  of  bonds  issued  in 
pursuance  of  their  action.1  If  the  bonds  recite  that  an  election  was  duly  held 
it  seems  that  the  municipality  would  be  estopped  to  assert,  as  against  a  bona 
fide  holder,  that  no  election  was  in  fact  held.2 

(c)  Defects  in  Petition.  —  Where  a  petition  by  taxpayers  is  a  condition  prece- 
dent and  the  bonds  recite  that  a  proper  petition  was  filed,  a  bona  fide  holder 
is  protected,  though  the  petition  was  insufficient  and  the  issuance  of  the 
bonds  would  have  been  restrained  in  a  direct  proceeding.3    So  also  the  total 


Williams  v.  People,  132  111.  574;  Bolton  v. 
Boaidof  Education,  I  111.  App.  193. 

loiua. —  Clapp  v.  Cedar  County,  5  Iowa  15, 
68  Am.  Dec.  678. 

Kansas.  —  State  v.  Kiowa  County,  39  Kan. 
657,  7  Am.  St.  Rep.  569;  School  Dist.  No.  40  v. 
Cushing.  8  Kan.  App.  728;  State  v.  Hordey, 
(Kan.  1888)  18  Pac.  Rep.  942. 

Michigan.  —  Gibbs  v.  School  Dist.  No.  io,  88 
Mich.  334. 

Missouri.  —  Flagg  v.  Palmyra,  33  Mo.  440; 
Barrett  v.  Schuyler  County  Ct.,  44  Mo.  197; 
Steines  v.  Franklin  County.  48  Mo.  167,  8  Am. 
Rep.  87;  State  v.  Sanderson,  54  Mo.  203. 

Tennessee.  —  Nelson  v.  Haywood  County,  87 
Tenn.  781. 

Wisconsin.  —  Clark  v.  Janesville,  10  Wis. 
136;  Bushnell  v.  Beloic,  10  Wis.  195;  Rogan  v. 
Watertown,  30  Wis.  259. 

Compare  Williams  v.  Roberts.  88  111.  11;  Lip- 
pincott  v.  Pana,  92  111.  24;  People  v.  Santa 
Anna,  67  111.  57;  Faulkenstein  Tp.  v.  Fitch,  2 
Kan.  App.  193:  Duke  v.  Brown,  96  N.  Car.  127; 
Matkham  v.  Manning,  g6  N.  Car.  132. 

Illustrations  —  Irregularities  in  Application  or 
Petition  for  Election. —  Roberts  v.  Bolles,  101 
U.  S.  119;  Lewis  v.  Comanche  County,  35 
Fed.  Rep.  343;  National  Bank  of  Commerce  v. 
Grenada,  41  Fed.  Rep.  87;  Chilton  v.  Gratlon, 
82  Fed.  Rep.  873;  Williams  v.  Roberts,  88  111. 
11:  State  v.  Hordey,  (Kan.  1888)  18  Pac.  Rep. 
942;  Coler  v.  Rhoda  School  Tp.,  6  S.  Dak.  640. 

Irregularities  in  Order  for  Election.  —  Marshall 
County  v.  Schenck,  5  Wall.  (U.  S.)  772;  State 
v.  Kiowa  County,  39  Kan.  657,  7  Am.  Si.  Rep. 
569;  School  Dist.  No.  40  v.  Cushing,  8  Kan. 
App.  728.  Compare  Marshall  County  v.  Cook, 
38  111.  44,  87  Am.  Dec.  282. 

Irregularities  in  Notice  of  Election  —  United 
States.  —  Knox  County  v.  Aspinwall,  21  How. 
(U.  S.)  539;  Humboldt  Tp.  v.  Long,  92  U.  S. 
642;  Warren  County  v.  Matey,  97  U.  S.  96; 
Roberts  v.  Bolles,  roi  U.  S.  119;  Anderson 
County  v.  Beal,  113  U.  S.  227;  Shapard  v. 
Tulare  Irrigation  Dist.,  94  Fed.  Rep.  I; 
Schenck  v.  Marshall  County,  1  Biss.  (U.  S.) 
533,  21  Fed.  Cas.  No.  12,449. 

Florida.  —  Greeley  -'.  Jacksonville,  17  Fla. 
174. 

Illinois.  —  Williams  v.  Roberts,  88  111.  11. 

Iowa.  — Clapp  v.  Cedar  County,  5  Iowa  15, 
68  Am.  Dec.  678. 

Missouri.  —  Flagg  v.  Palmyra,  33  Mo.  440. 

Virginia.  —  Cumberland  County  v.  Ran 
dolph,  89  Va.  614. 

Compare  Post  v.  Pulaski  County,  47  Fed. 
Rep.  282. 

Recitals  Showing  that  Statutes  Could  Not  Have 
Been  Complied  With.  —  McClure  v.  Oxford  Tp., 
94  U.  S.  429. 
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Irregularities  in  Proposition  Submitted  to  Vote. 

—  State  v.  Saline  County  Ct.,  48  Mo.  390,  8 
Am.  Rep.  108;  Fremont  Bkig.  Assoc.  v.  Sher- 
win.  6  Neb.  48;  North  v.  Platte  County,  29 
Neb.  447,  26  Am.  St.  Rep.  395. 

Voters  Not  Duly  Sworn  or  Registered.  —  Gause 
v.  Clarksville,  1  Fed.  Rep.  353-  Judson  v. 
Plattsburg,  3  Dill.  (U.  S.)  181,  14  Fed.  Cas.  No. 
7,570.    See  also  Dunnovan     Green,  57  111.  63. 

Irregularities  in  Canvass.  —  Syracuse  Tp.  v. 
Rollins,  (C.  C.  A.)  104  Fed.  Rep.  958. 

1.  Canvass  of  Election  —  United  States.  —  Mil- 
ner  v.  Petisacola,  2  Woods  (U.  S.1!  632;  Rock 
Creek  Tp.  v.  Strong,  96  U.  S.  271;  Block  v. 
Bourbon  County,  99  U.  S.  686;  Hannibal  v. 
Fauntleroy,  105  U.  S.  408;  Citizens'  Sav.,  etc.. 
Assoc.  v.  Perry  County,  156  U.  S.  692;  Valley 
County  v.  McLean,  49  U.  S.  App.  1 3 r,  79  Fed. 
Rep.  728,  affirming  74  Fed.  Rep.  389;  Madison 
County  v.  Priestly,  42  Fed.  Rep.  817;  McLean 
v.  Valley  County,  74  Fed.  Rep.  389;  Clarks- 
dale  v.  Pacific  Imp.  Co.,  81  Fed.  Rep.  329,  52 
U.  S.  App.  214;  Brown  v.  Ingalls  Tp.,  (C.  C. 
A.)  86  Fed.  Rep.  261;  Milner  v.  Pensacola,  2 
Woods  (U.  S.)  632,  17  Fed.  Cas.  No.  9,619. 

Mississippi.  —  Vicksburg  v.  Lombard.  51 
Miss,  in;  Cutler  v.  Madison  County,  56  Miss. 
115;  Madison  County  v.  Brown,  67  Miss.  684. 

ATew  York.  —  Rome  Bank  v.  Rome,  19  N.  Y. 
20,  75  Am.  Dec.  272. 

Recitals  as  to  Majority  Vote.  —  Deland  v. 
Platte  County,  54  Fed.  Rep.  823. 

2.  No  Election  Held. —  Bonham  v.  Needles, 
103  U.  S.  648.  See  also  Kimball  v.  Lakeland, 
41  Fed.  Rep.  289;  Smiih  v.  Clark  County,  54 
Mo.  58;  Flagg  v.  Palmyra,  33  Mo.  440.  Com- 
pare Carpenter  v.  Lathrop.  51  Mo.  483;  Steines 
v.  Franklin  County,  48  Mo.  1S3,  8Am.  Rep.  87. 

But  in  several  cases  it  has  been  held  that  if 
there  was  no  election  at  all,  the  bonds  should 
be  considered  as  issued  without  any  anthority, 
and  therefore  void  in  the  hands  even  of  bona 
fide  purchasers.  Board  of  Education  v.  Taft, 
7  III.  App.  571;  Spitzer  v.  Blanchard,  82  Mich. 
234- 

3.  Petition  by  Taxpayers,  etc.  —  Miller  v.  Ber- 
lin, 13  Blatchf.  (U.  S.)  245;  Foote  v.  Hancock, 
15  Blatchf.  (U.  S.)  343;  Orleans  v.  Piatt,  99  U. 
S.  676;  Andes  v.  Ely,  158  U.  S.  312,  Venice  v. 
Murdock,  92  U.  S.  App.  494;  Evansville  v. 
Dennett,  161  U.  S.  434;  Whiting  v.  Potter,  2 
Fed.  Rep.  517;  Irwin  v.  Ontario,  3  Fed.  Rep. 
49;  Moulton  v.  Evansville,  25  Fed.  "Rep.  382; 
Alvord  v.  Syracuse  Sav.  Bank,  98  N.  Y.  590, 
affirming  34  Hun  (NT.  Y.)  143.  Compare  Wilson 
v.  Caneadea,  15  Hun  (N.  Y.)  218;  Strang  v. 
Cook,  47  Hun  (N.  Y.)  46;  Starin  v.  Genoa,  23 
N.  Y.  430- 

Number  of  Petitioners.  —  Bissell  7>.  Jefferson- 
ville,  24  How.  (U.  S.)  2S7;  Van  Hostrup  v. 
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absence  of  a  petition  may  be  cured  by  a  recital,  so  as  to  render  the  bonds  valid 
in  the  hands  of  bona  fide  purchasers.1 

(d)  Irregularities  in  Sale  or  Disposition  of  Bonds.  —  Where  the  bonds  recite  that  the 
requirements  of  the  statute  in  the  issuance  of  the  bonds  have  been  complied 
with,  the  municipality  is  estopped  to  assert  that  the  sale  or  disposition  of  the 
bonds  was  not  in  accordance  with  the  provisions  of  the  statute.8 

(6)  Protection  Afforded  by  Prior  Judicial  Decisions  —  Federal  Courts.  — 
Decisions  of  the  courts  of  the  state  in  which  the  bonds  were  issued,  rendered 
subsequently  to  the  issue  of  the  bonds,  are  not  binding  upon  the  federal 
courts.3  Where  bonds  are,  at  the  time  of  their  issuance,  according  to  the 
course  of  judicial  decisions  of  the  state,  valid  and  binding,  the  fact  that  sub- 
sequent decisions  establish  a  different  rule  will  not  prevent  bona  fide  holders, 
when  suing  in  the  federal  courts,  from  claiming  the  benefit  of  the  former  rule.4 

And  in  state  Courts  it  has  been  held  that  where  the  highest  court  has  sustained 
the  validity  of  the  empowering  statute,  bona  fide  purchasers  of  bonds  issued 
in  pursuance  of  the  statute  should  be  protected  though  the  court  should  sub- 
sequently declare  the  statute  unconstitutional  so  that  subsequent  issues 
would  be  void  even  in  the  hands  of  bona  fide  purchasers.* 

(7)  Protection  Afforded  by  Municipal  Records.  — The  purchaser  is  entitled 
to  rely  on  the  records  of  the  proceedings  by  the  municipality  for  the  issuance 
of  the  bonds,  to  the  same  extent  as  upon  recitals  in  the  bonds,  and  where 
such  records  show  a  compliance  with  conditions  imposed  by  the  statute  the 
municipality  is  estopped  as  against  a  bona  fide  purchaser  to  deny  the  truth  of 
such  records.6 

(8)  Official  Character  and  Authority  of  Officers  Issuing  Bonds.  —  The  bonds, 
to  be  enforceable,  even  in  the  hands  of  bona  fide  holders,  must  have  been  issued 
by  or  with  the  authority  of  the  officials  designated  by  the  statute.7    But  a 


Madison,  1  Wall.  (U.  S.)  291;  Bernards  Tp.  v. 
Morrison,  133  U.  S.  523;  Fulton  v.  Riveiton, 
42  Minn.  395. 

1.  Absence  of  Petition.  —  Moulton  v.  Evans- 
ville,  25  Fed.  Rep.  382. 

Where  the  statute  requires  a  petition  by  a 
certain  proportion  of  the  taxpayers  as  a  pre- 
requisite to  the  issuance  of  the  bonds,  which 
is  to  be  shown  by  the  affidavit  of  a  particular 
officer,  such  affidavit  is  conclusive  in  favor  of 
a  bona  fide  purchaser  of  the  bonds.  McCall 
v.  Hancock,  10  Fed.  Rep.  8. 

2.  Irregularities  in  Sale  of  Bonds.  —  Scipio  v. 
Wright,  101  U.  S.  665;  Anthony  v.  Jasper 
County,  no  U.  S.  693;  Uvalde  v.  Spier,  (C.  C. 
A.)  91  Fed.  Rep.  594;  Greenburg  v.  Interna- 
tional Trust  Co.,  94  Fed.  Rep.  755,  36  C.  C.  A. 
471;  D'Esterre  v.  New  York,  (C.  C.  A.)  104 
Fed.  Rep.  605;  St.  Paul  Gaslight  Co.  v.  Sand- 
stone, 73  Minn.  225;  Black  v.  Cohen,  52  Ga. 
621;  Prairie  v.  Lloyd,  97  111.  179;  Horton  v. 
Thompson,  71  N.  Y.  513. 

3.  Knox  County  v.  Ninth  Nat.  Bank.  147  U. 
S.  91;  McCall  v.  Hancock,  20  Blatchf.  (U.  S.) 
344- 

4.  Rule  of  Federal  Courts.  —  Gelpcke  v. 
Dutuque,  1  Wall.  (U.  S.)  175,  220;  Meyer  v. 
Muscatine,  1  Wall.  (U.  S.)  384;  Havemeyer 
v.  Iowa  County,  3  Wall.  (U.  S.)  294;  Thomson  v. 
Lee  County,  3  Wall.  (U.  S.)  327;  Lee  County 
v.  Rogers,  7  Wall.  (U.  S.)  181 ;  Chicago,  etc.. 
R  Co.  v.  Howard,  7  Wall.  (U.  S.)4I3;  Kenosha 
v.  Lamson,  9  Wall.  (U.  S.)  477;  Douglass  v. 
Pike  County,  101  U.  S.  677;  New  Buffalo  v. 
Cambria  Iron  Co..  105  U.  S.  73;  Green  County 
v.  Conness,  109  U.  S.  104;  Scotland  County  v. 
Hill,  132  U.  S.  107;  Cairo  v.  Zane,  149  U.  S. 
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122;  Union  Bank  v.  Oxforl,  90  Fed.  Rep.  7; 
U.  S.  v.  Lee  County,  2  Biss.  (U.  S.)77,  26  Fed. 
Cas.  No.  15,589. 

As  regards  bonds  issued  after  the  later  and 
overruling  decisions  were  rendered,  the  fed- 
eral courts  should  follow  such  decisions. 
Foote  v.  Ml.  Pleasant,  1  McCrary  (U.  S.)  101 ; 
German  Sav.  Bank*.  Franklin  County,  128  U. 
S.  526. 

6.  Columbia  County  v.  King,  13  Fla.  451; 
Columbia  County  v.  Davidson,  13  Fla.  482; 
Lewis  v.  Taylor,  10  Ohio  Cir.  Dec.  205,  IS 
Ohio  Cir,  Ct.  443;  Richardson  v.  Marshall 
County,  iooTenn.346;  Stallcup  v.  Tacoma,  13 
Wash.  141,  52  Am.  St.  Rep.  25. 

6.  Municipal  Records. —  National  Bank  of 
Commerce  v.  Grenada,  41  Fed.  Rep.  87;  Jeffer- 
son County  v.  Lewis,  20  Fla.  980;  Clapp  v. 
Cedar  County,  5  Iowa  15,  68  Am.  Dec.  678; 
Belo  v.  Forsyihe  County,  76  N.  Car.  489;  Clay- 
brook  v.  Rockingham  County.  117  N.  Car.  456; 
Flagg  v.  School  Dist.  No.  70,  4  N.  Dak.  30; 
State  v.  Fayette  County,  37  Ohio  St.  526.  See 
also  Millerstown  v.  Frederick,  114  Pa.  St.  435. 

7.  Authority  of  Officials.  —  Gaddis  v.  Richland 
County,  92  111.  119;  Brown  v.  Bon  Homme 
County,  1  S.  Dak.  216. 

Genuineness  of  Signature.  —  Purchasers  must 
take  the  risk  of  the  genuineness  of  the  official 
signatures  appearing  on  the  bonds,  and  of  the 
official  character  of  the  parties.  Chosen  Free- 
holders v.  Merchants'  Exch.  Nat.  Bank,  21 
Blatchf.  (U.  S.)  13,  115  U.  S.  384;  Anthony  v. 
Jasper  County,  101  U.  S.  693;  Norton  v.  Shelby 
County,  118  U.  S.  425,  Coler  v.  Cleburne,  131 
U.  S.  162,  Lehman  v.  San  Diego,  4S  U.  S. 
App.  68 1,  83  Fed.  Rep.  669;  Lyons  v.  Cham- 
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municipality  cannot  defend  an  action  on  its  bonds  by  showing  that  the  offi- 
cers by  whom  they  were  issued  were  de  facto  officers  merely  and  not  officers 
de  jure.*- 

Recitals. —  If  the  bonds  are  not  signed  by  the  designated  officers  the  munici- 
pality cannot  be  estopped,  by  any  recitals  in  the  bonds  as  to  compliance  with 
the  statutory  requirements,  from  asserting  the  invalidity  of  the  bonds.2 
Where  the  negotiability  of  the  bonds  is  made  dependent  upon  their  delivery 
by  the  state  treasurer,  a  recital  that  they  were  issued  in  pursuance  of  the 
statute  does  not  preclude  the  municipality  from  showing  that  they  were  not 
so  delivered.3 

Delivery  by  Unauthorized  Officer  —  Ratification.  —  Where  the  bonds,  though  exe- 
cuted in  proper  form,  are  delivered  or  issued  by  an  officer  without  authority 
from  the  officers  in  whom  the  power  to  issue  the  bonds  is  vested,  they  are 
absolutely  void  and  can  acquire  no  validity  even  in  the  hands  of  bona  fide 
purchasers,4  unless  the  latter  officers  subsequently  ratify  the  action  of  the 
former  officer  in  the  delivery  of  the  bonds.5 

(9)  Fraud.  —  Fraud  on  the  Part  of  the  Municipal  Officers  in  the  disposal  of  the  bonds 
cannot  be  set  up  in  defense  as  against  a  bona  fide  holder.6 

Fraud  of  Payee.  —  So  also  the  fact  that  the  payee  of  a  bond  secured  its 
delivery  to  him  by  fraud  is  no  defense  as  against  a  bona  fide  purchaser.7 

(10)  Misapplication  of  Proceeds  of  Bonds. — The  fact  that  the  municipal 
officers  misappropriate  the  proceeds  of  a  bond  issue  does  not  invalidate  the 
bonds  in  the  hands  of  a  bona  fide  purchaser.8 

(11)  Recital  as  to  Purpose  of  Issue.  —  Where'  a  municipal  corporation  has 
power  to  issue  bonds  for  a  particular  purpose,  and  bonds  issued  by  it  recite 
that  they  were  issued  for  such  purpose,  the  municipality  cannot  set  up  as 


berlain,  89  N.  Y.  578,  affirming  25  Hun  (N.  Y.) 
49.  Compare  Weyauwega  v.  Ayling,  99  U.  S. 
112. 

1.  De  Facto  Officers.  —  Ralls  County  v.  Doug- 
lass, 105  U.  S.  728;  National  L.  Ins.  Co.  v. 
Board  of  Education,  27  U.  S.  App.  244,  62 
Fed.  Rep.  778. 

A  person  assuming  to  fill  an  office  which 
has  no  existence  cannot  be  considered  a  de 
facto  officer.  Norton  v.  Shelby  County,  118  U. 
S.  425. 

2.  Bissell  v.  Spring  Valley  Tp.,  no  U.  S. 
162. 

'    3.  Lewis  v.  Barbour  County,  3  Fed.  Rep. 

4.  Germania  Sav.  Bank  v.  Suspension  Bridge. 
73  Hun  tN.  Y.)  590;  Portsmouth  Sav.  Bank  v. 
Ashley,  91  Mich.  670,  30  Am.  St.  Rep.  511. 
See  also  Copper  v.  Jersey  City,  44  N.  J.  L. 
634- 

Stolen  Bonds.  —  Where  municipal  bonds, 
after  being  made  out.  in  due  form,  are  stolen 
and  placed  on  the  market  by  the  thief,  they 
cannot  be  enforced,  even  in  ihe  hands  of  a 
bona  fide  purchaser.  Germania  Sav.  Bank  v. 
Suspension  Bridge,  73  Hun  (N.  Y.)  590. 

6.  Brown  v.  Bon  Homme  County,  1  S.  Dak. 
216. 

6.  Fraud  of  Officers  —  United  States.  —  Musca- 
tine v.  Mississippi,  etc.,  R.  Co.,  1  Dill.  (U.  S.) 
536;  Carpenter  v.  Buena  Vesta  County.  5  Dill. 
(U.  S.)  556;  Grand  Chute  v.  Winegar,  15  Wall. 
(U.  S.)  355;  East  Lincoln  v.  Davenport.  94  U. 
S.  801;  Cromwell  v.  Sac  County,  96  U.  S.  51; 
Sherman  County  v.  Simons,  109  U.  S.  735; 
Harper  County  v.  Rose,  140  U.  S.  71:  Lytle  v. 
Lansing,  147  U.  S.  59;  Cairo  v.  Zane,  149  U. 
S.  122;   Suffolk  Sav.    Bank   v.  Boston.  149 
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Mass.  364;  Gladstone  v.  Throop,  71  Fed.  Rep. 
341,  37  U.  S.  App.  481;  Ronede  v.  Jersey  City, 
17  Rep.  263,  20  Fed.  Cas.  No.  12,03™. 

California.  —  Meyer  v.  Brown,  65  Cal.  583. 

Georgia.  —  Black  v.  Cohen,  52  Ga.  621. 

Missouri.  —  Fogg  v.  Sedalia  School  Dist.,  75 
Mo.  App,  159. 

New  ftrsey.  —  Copper  v.  Jersey  City,  44  N. 
J.  L.  634. 

Tennessee. — State  v.  Anderson  County,  8 
Baxt.  (Tenn.)  249. 

7.  Clapp  v.  Cedar  County,  5  Iowa  15,  68  Am. 
Dec.  678. 

8.  Misapplication  of  Proceeds  —  United  States. 
—  Huron  v.  Second  Ward  Sav.  Bank,  57  U.  S. 
App.  593.  86  Fed.  Rep.  272;  Cummins  71.  Dis- 
trict Tp..  42  Fed.  Rep.  644;  National  L.  Ins, 
Co.  v.  Board  of  Education,  62  Fed.  Rep.  779, 
27  U.  S.  App.  244,  certiorari  denied  159  U.  S. 
262;  Second  Ward  Sav.  Bank  v.  Huron,  80 
Fed.  Rep.  660;  Waite  v.  Santa  Cruz,  89  Fed. 
Rep.  619;  Keene  Five-Cent  Sav.  Bank  v.  Lyon 
County,  97  Fed.  Rep.  159,  affirmed  (C.  C.  A.) 
100  Fed.  Rep.  337. 

Illinois.  —  Sherlock  v.  Winnetka.  68  111.  530. 
Indiana.  —  Loesnitz  V.  Seelinger,   127  Ind. 
422. 

New  York.  —  Ontario  v.  Union  Bank,  (Supm. 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  770. 

Pennsylvania.  —  Millerstown  v.  Frederick, 
114  Pa.  St.  435. 

South  Carolina. — Jones  v.  Camden,  44  S. 
Car.  319,  51  Am.  St.  Rep.  819. 

South  Dakota.  — Wilson  v.  Board  of  Educa- 
tion. 12  S.  Dak.  535. 

Virginia.  —  Lynchburg  v.  Slaughter,  75  Va. 
57;  Clifton  Forge  :■.  Alleghany  Bank,  92  Va. 
283. 
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against  a  bona  fide  holder  that  the  bonds  were  in  fact  issued  for  another  and 
unauthorized  purpose.*  Thus  if  a  municipality  authorized  to  issue  bonds  to 
fund  its  existing  indebtedness,  issues  bonds  which  recite  that  they  are  issued 
for  that  purpose,  the  municipality  is  estopped  to  deny  that  they  were  issued 
for  the  purpose  specified  or  to  attack  the  nature  of  the  indebtedness  funded.2 

(12)  Breach  of  Collateral  Agreements  by  Payee. — Where  bonds  on  their 
face  contain  an  unconditional  promise  of  payment,  the  municipality  cannot 
set  up  in  defense  the  breach  of  a  collateral  agreement  by  the  payee  of  which 
the  holder  has  no  notice.3 

Conditional  Grants  of  Aid  to  Railway  Companies.  —  Where  bonds  are  issued  in  aid  of 
a  railway  company  the  municipality  cannot  set  up  in  defense  to  an  action 
thereon  by  a  bona  fide  holder  that  the  company  failed  to  perform  its  agree- 
ments in  consideration  of  which  the  bonds  were  issued.4 

Effect  of  Kecitals  of  Compliance.  —  So  also,  when  municipal  officers  are  empow- 
ered to  issue  bonds  to  a  railway  company  upon  the  latter's  compliance  with 


1.  Purpose  of  Issue —  United  States.  —  Lewis 
v.  Sherman  County,  1  McCrary  (U.S.)  377; 
Moran  v.  Miami  County,  2  Black  (U.  S.)  722; 
Cass  County  v.  Shores,  95  U.  S.  375;  Hackeit 
v.  Ottawa,  99  U.  S,  86;  Ottawa  v.  Portsmouih 
First  Nat.  Bank,  105  U.  S.  342;  Bernards  Tp. 
v.  Morrison,  133  U.  S.  523;  Portland  Sav.  Bank 
v.  Evansville,  25  Fed.  Rep.  389;  Francis  v. 
Howard  County,  50  Fed.  Rep.  44,  affirmed  54 
Fed.  Rep.  487,  13  U.  S.  App.  126;  National  L. 
Ins.  Co.  v.  Board  of  Education,  62  Fed.  Rep. 
778,  27  U.  S.  App.  244,  certiorari  denied  159  U. 
S.  262;  Risley  v.  Howell,  64  Fed.  Rep.  453,  22 
U.  S.  App.  635,  reversing  57  Fed.  Rep.  544; 
West  Plains  Tp.  v.  Sage,  69  Fed.  Rep.  943,  32 
U.  S.  App.  725;  Wesson  v.  Saline  County,  (C. 
C.  A.)  73  Fed.  Rep.  917;  Ashman  v.  Pulaski 
County,  (C.  C.  A.)  73  Fed.  Rep.  927;  Second 
Ward  Sav.  Bank  v.  Huron,  80  Fed.  Rep.  660; 
Huron  v.  Second  Ward  Sav.  Bank,  86  Fed. 
Rep.  272,  57  U.  S.  App.  593;  Waite  v.  Santa 
Cruz,  89  Fed.  Rep.  619;  Haskell  County  v. 
National  L.  Ins.  Co.,  90  Fed.  Rep.  228,  61  U. 
S.  App.  53;  Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County,  97  Fed.  Rep.  159,  affirmed  (C.  C. 
A.)  100  Fed.  Rep.  337;  Geer  v.  Ouray  County, 
97  Fed.  Rep.  435,  38  C.  C.  A.  250;  Kent  v. 
Dana,  (C.  C.  A.)  100  Fed.  Rep.  56;  Guernsey 
v.  Burlington  Tp.,  4  Dill.  (U.  S.)  372,  11  Fed. 
Cas.  No.  5,855;  Westermann  v.  Cape  Girardeau 
County,  5  Dill.  (U.  S.)  112,  29  Fed.  Cas.  No. 
17,432. 

Alabama.  —  Brewton  v.  Spira,  106  Ala.  229. 
Michigan.  —  Cedar  Springs  v.  Schlich,  81 
Mich.  405. 

Mississippi.  —  Aberdeen  v.  Sykes,  59  Miss. 
236;  Cutler  v.  Madison  County,  56  Miss. 
"5- 

Texas.  —  Nolan  County  v.  State,  83  Tex. 
182;  Mitchell  County  v.  City  Nat.  Bank,  91 
Tex.  361,  reversing  15  Tex.  Civ.  App.  172; 
Presidio  County  v.  City  Nat.  Bank,  20  Tex. 
Civ.  App.  511. 

Virginia.  —  Lynchburg  v.  Slaughter,  75  Va. 

57- 

Where  the  charter  requires  that  bonds  issued 
by  a  municipal  corporation  shall  specify  for 
what  purpose  they  are  issued,  the  requirement 
is  not  satisfied  by  a  bond  which  purports  on  its 
face  to  be  issued  by  virtue  of  an  ordinance, 
the  date  of  which  is  given  but  not  its  title  or 
contents,  so  as  to  preclude  the  municipality 


from  showing  that  the  bond  was  issued  for  a 
purpose  not  authorized  by  the  ordinance. 
Barnett  v.  Denison,  145  U.  S.  135. 

2.  United  States.  —  Kiowa  County  v  How- 
ard, 49  U.  S.  App.  642,  83  Fed.  Rep.  296; 
National  Bank  of  Commerce  v.  Grenada,  41 
Fed.  Rep.  87;  Cadillac  v.  Woonsocket  Sav. 
Inst.,  58  Fed.  Rep.  935,  16  U.  S.  App.  545; 
Ashley  v.  Presque  Isle  County,  60  Fed.  Rep. 
55,  16  U.  S.  App.  656;  Brown  v.  Ingalls  Tp., 
81  Fed.  Rep.  485;  Huron  v.  Second  Ward  Sav. 
Bank,  86  Fed.  Rep.  272,  57  U.  S.  App.  593; 
Haskell  County  v.  National  L.  Ins.  Co.,  90 Fed. 
Rep.  228,  61  U.  S.  App.  53;  Wesson  v.  Mt. 
Vernon,  (C.  C.  A.)  98  Fed.  Rep.  804.  See  also 
Ballou  v.  Jasper  County,  3  Fed.  Rep.  620. 

California.  —  Meyer  v.  Brown,  65  Cal.  583. 
Nebraska.  —  State  v.  Wilkinson,  20 Neb.  610; 
State  v.  Dakota  County,  22  Neb.  448. 

North  Dakota.  —  Flagg  v.  School  Dist.  No. 
70,  4  N.  Dak.  30. 

Texas.  —  Winston  v.  Ft.  Worth,  (Tex.  Civ. 
App.  1898)  47  S.  W.  Rep.  740. 

See  also  Kerr  v.  Corry,  105  Pa.  St.  282. 
Compare  Keehn  v.  Wooster,  7  Ohio  Gir.  Dec. 
456,  13  Ohio  Cir.  Cl.  270;  Edminson  v.  Abilene, 
7  Kan.  App.  305. 

3.  Collateral  Agreement.  —  Suffolk  Sav.  Bank 
v.  Boston,  149  Mass.  364;  Com.  v.  Perkins,  43 
Pa.  St.  400. 

4.  Brooklyn  v.  ./Etna  L.  Ins.  Co.,  99  U.  S. 
362;  Mobile  Sav.  Bank  v.  Oktibbeha  County, 
22  Fed.  Rep.  580;  Chilton  v.  Gratton,  82  Fed. 
Rep.  873;  Howard  v.  Crawford  County,  I 
Pittsb.  (Pa.)  531,  12  Fed.  Cas.  No.  6,757;  Keane 
v.  Ft.  Scott,  1  Cent.  L.  J.  140, 14  Fed.  Cas.  No. 
7.63I- 

And  if  the  Bonds  Show  on  Their  Face  a  Complete 
Liability  they  are  valid  in  the  hands  of  bona 
fide  holders,  and  the  municipality  is  estopped 
to  assart  that  under  its  agreement  with  the 
railway  company  its  liability  on  the  bonds  was 
expressly  conditioned  upon  the  performance 
of  certain  matters  by  the  company  which  were 
not  performed.  American  L.  Ins.  Co.  v. 
Bruce,  T05  U.  S.  328;  Lewis  v.  Barbour 
County,  105  U.  S.  739;  Graves  v.  Saline 
County,  161  U.  S.  359:  Columbus  ^.  Dennison, 
69  Fed.  Rep.  58,  30  U.  S.  App.  295;  Eagle  v. 
Kohn,  84  111.  292;  Carpenter-'.  Lathrop,  51  Mo. 
483.  See  also  Cherry  Creek  v.  Becker,  123  N. 
Y.  161. 
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certain  conditions,  the  municipality  is  estopped  as  against  a  bona  fide  holder, 
by  recitals  of  compliance  in  the  bonds,  from  asserting  a  noncompliance 
therewith.* 

Or  if  the  Bonds  Are  Delivered  in  Escrow  to  a  trustee  to  be  delivered  to  the  com- 
pany upon  its  performance  of  certain  conditions,  and  they  are  delivered  by 
the  trustee  without  such  performance,  the  municipality  is  nevertheless  bound 
as  against  a  bona  fide  holder.2 

Where  the  Conditions  Are  Recited  in  the  Bonds  or  the  purchaser  has  other  notice  of 
the  conditions,  he  cannot  enforce  the  bonds  unless  the  conditions  have  been 
complied  with.3 

(13)  Failure  of  Consideration.  —  The  municipality  cannot  set  up,  in  defense 
of  an  action  by  a  bona  fide  holder  of  its  bonds,  a  failure  of  consideration.4 

(14)  Defects  in  Form  of  Bonds.  —  Where  the  bonds  do  not  comply  with  the 
statutory  requirements  as  to  matters  of  form,  they  cannot  acquire  any  greater 
validity  in  the  hands  of  bona  fide  purchasers  than  in  the  hands  of  the  original 
payee.5 

(15)  Canceled  Bonds  Re-issued.  —  Where  negotiable  municipal  bonds  which 
have  been  paid  are  fraudulently  reissued  by  officers  of  the  municipality  having 
access  to  them,  they  are  invalid  even  in  the  hands  of  a  bona  fide  holder.6 

(16)  Improper  Disposition  of  Bonds  by  Payee.  —  The  fact  that  the  payee 
disposes  of  the  bonds  in  violation  of  his  duty  or  contract  with  the  municipality 
is  no  defense  in  an  action  by  a  bona  fide  holder.  Thus,  where  bonds  issued 
in  aid  of  a  railway  are  not  to  be  sold  by  the  company  for  less  than  par,  a  bona 
fide  holder  may  recover  thereon  though  they  were  sold  at  a  discount.7 

(17)  Defects  in  Organization  of  Donee  Railway  Company.  — Where  bonds 
are  issued  in  aid  of  a  railway  company,  defects  in  the  organization  of  the 
company  do  not  invalidate  the  bonds  in  the  hands  of  bona  fide  holders.8 

(18)  Declarations  of  Municipal  Officers  or  Agents.  —  The  declarations  by 
municipal  officers  or  agents  as  to  the  existence  of  facts  authorizing  the  issu- 
ance of  bonds,  on  which  a  purchaser  relies  in  buying,  do  not  estop  the  cor- 
poration from  contesting  the  truth  of  such  declarations  in  the  same  manner  as 
recitals  in  the  bonds  themselves.9 

1.  Menasha  v.  Hazard,  102  U.  S.  81;  Ore- 
gon v.  Jennings,  ng  U.  S.  74;  Denison  v. 
Columbus,  62  Fed.  Rep.  775;  Chilton  v.  Grat- 
ton,  82  Fed.  Rep.  873;  Cronin  v.  Patrick 
County,  89  Fed.  Rep.  79;  Matter  of  Bloomings 
ton,  (U.  S.  Cir.  Ct.)  42  How.  Pr.  (N.  Y.)  283, 
3  Fed.  Cas.  No.  1,561;  Maxcy  v.  Williamson 
County  Ct.,  72  III.  207;  Clapp  v.  Cedar  County, 
5  Iowa  15,  68  Am.  Dec.  678;  Nelson  v.  Haywood 
County,  87  Tenn.  781.  Compare  Citizens'  Sav ., 
etc..  Assoc.  v.  Perry  County,  156  U.  S.  692. 

2.  Delivery  in  Escrow. —  Provident  L.,  etc., 
Co.  v.  Mercer  County,  170  U.  S.  593,  revising 
72  Fed.  Rep.  623;  Hill  v.  Scotland  County,  25 
Fed.  Rep.  395.  affirmed  132  U.  S.  107;  Pickens 
Tp.  v.  Post,  (C.  C.  A.)  99  Fed.  Rep.  659; 
Niantic  Sav.  Bank  v.  Douglas,  5  III.  App.  579, 
affirmed  97  111.  228.  See  also  Nelson  Hay- 
wood County.  87  Tenn.  781.  And  see  the  title 
Escrow,  vol.  11.  p.  333. 

3.  Thomas  v.  Morgan  County,  39  111.  496. 
See  also  Eagle  v.  Kohn.  84  111.  292. 

4.  Failure  of  Consideration.  —  Cromwell  v.  Sac 
County,  96  U.  S.  51;  D'Esterre  v.  Brooklyn, 
90  Fed.  Rep.  586;  Clapp  v.  Cedar  County,  5 
Iowa  15,  68  Am.  Dec.  678;  Flagg  v.  School 
Dist.  No.  70,  4  N.  Dak.  30.  Compare  Diamond 
v.  Lawrence  County,  37  Pa.  St.  353,  78  Am. 
Dec.  429;  Armstrong  County  v.  Brinton,  47 
Pa.  St.  367. 
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Thus,  where  bonds  are  validly  issued  in  pay- 
ment of  a  subscription  to  the  stock  of  a  rail- 
way company,  the  fact  that  the  municipal 
officers  are  guilty  of  misconduct  in  surrender- 
ing the  slock  to  the  railway  company  in  con- 
sideration of  the  return  of  a  small  part  of  the 
bonds  does  not  render  the  remainder  of  the 
bonds  invalid  in  the  hands  of  a  bona  fide 
holder.  Anderson  County  v.  Beal,  113  U.  S. 
227;  Cairo  v.  Zane,  149  U.  S.  122,  40  Am.  & 
Eng.  Corp.  Cas.  652;  Maxcy  v.  Williamson 
County  Ct.,  72  III.  207. 

5.  Livingston  v.  School  Dist.  No.  7,9  s.  Dak. 
345;  People's  Bank  v.  School  Dist.  No.  52,  3 
N.  Dak.  496. 

6.  Richardson  v.  Marshall  County,  100 
Tenn.  346. 

7.  Woods  v.  Lawrence  County,  1  Black.  (U. 
S.)  386;  Adams  v.  Lawrence  County,  7  Pitlsb. 
Leg.  J.  (Pa.)  145,  1  Fed.  Cas  No.  59:  Mercer 
County  v.  Hackei,  r  Wall.  (U.  S.)  83;  Wood  v. 
Allegheny  County,  3  Wall.  Jr.  (C.  C.)  267; 
Richardson  v.  Lawrence  County,  154  U.  S. 
536. 

8.  Daviess  County  v.  Huidekoper,  98  U.  S. 
98;  Ralls  County  v.  Douglass,  105  U.  S.  728. 

9.  National  L.  Ins.  Co.  v.  Mead,  13  S.  Dak. 
37.  See  also  Buchanan  v.  Litchfield.  102  U. 
S.  278:  Chosen  Freeholders  v.  Merchants'  Exch. 
Nat.  Bank,  12  Fed.  Rep.  743;  .(Etna  L.  Ins. 
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( 1 9)  Burden  of  Proof  as  to  Performance  of  Prerequisites  to  Exercise  of  Power. 
—  Where  a  municipal  corporation  has  power  to  issue  bonds  upon  a  com- 
pliance with  certain  prerequisites,  and  the  bonds  are  issued,  they  are  prima 
facie  valid  obligations,  and,  as  against  a  bona  fide  purchaser,  the  burden  of 
proving  want  of  performance  of  any  of  the  prerequisites  is  upon  the  muni- 
cipality.1 There  is  no  presumption,  however,  in  favor  of  legislative  power 
to  issue  bonds.* 

(20)  Estoppel  by  Acquiescence.  —  When  a  municipality  has  authority  to 
issue  bonds  under  certain  conditions  it  may  be  estopped  by  long  acquiescence 
in  the  validity  of  the  bonds  from  asserting  that  certain  conditions  attached  to 
the  exercise  of  the  power  to  issue  them  were  not  complied  with.3  Where 
municipal  bonds  are  issued  without  authority,  their  issuance  being  in  the 
strict  sense  ultra  vires,  the  facts  of  acquiescence  in  their  validity  and  payment 
of  interest  for  a  number  of  years  do  not  estop  the  municipality,  even  as  against 
bona  fide  purchasers,  from  denying  the  validity  of  the  bonds.4 


Co.  v.  Lyon  County,  44  Fed.  Rep.  329,  159  U. 
S.  245. 

1.  Burden  of  Proof  —  United  States.  —  Schenck 
v.  Marshall  County,  1  Biss.  (U.  S.)  533, 
affirmed  5  Wall.  (U.  S.)  772;  Kellogg  v.  Mil- 
waukee, etc.,  R.  Co.,  5  Dill.  (U.  5.)  537;  Pen- 
dleton County  v.  Amy,  13  Wall.  (U.  S.)  297 ; 
Lincoln  <'.  Cambria  Iron  Co.,  103  U.  S.  412; 
Clay  County  v.  Savings  Soc,  104  U.  S.  579, 
Desmond  v.  Jefferson,  19  Fed.  Rep.  483;  South 
St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  Rep. 
449,  60  U.  S.  App.  78;  Keene  Five-Cent  Sav. 
Bank  v.  Lyon  County,  90  Fed.  Rep.  523,  40  C. 
C.  A.  391,  affirmed  100  Fed.  Rep.  337;  Carpen- 
ter v.  Buena  Vista  County,  5  Dill.  (U.  S.)  556, 
5  Fed.  Cas.  No.  2,429;  McCoy  v.  Washington 
County.  3  Wall.  Jr.  (C.  C.)  381.  15  Fed.  Cas. 
No.  8,731. 

Illinois.  —  Quincy  v.  Warfield,  25  111.  317; 
Maxcy  v.  Williamson  Counly  Ci.,  72  111.  207; 
Lemont  v.  Singer,  etc..  Stone  Co.,  98  111.  94; 
Hutchinson  v.  Self,  153  111.  542;  Board  of  Edu- 
cation ?r.  Taft,  7  111.  App.  571. 

Iowa.  —  Mosher  v.  Independent  School  Dist., 
42  Iowa  632. 

North  Carolina.  —  Belo  v.  Forsythe  County, 
76  N.  Car.  489. 

Compare  Post  v.  Pulaski  County,  47  Fed. 
Rep.  282,  affirmed  49  Fed.  Rep.  628,  9  U.  S. 
App.  1.  See,  however,  Hannibal  v.  Fauntle- 
roy,  105  U.  S.  408. 

2.  Gaddis  v.  Richland  County,  92  111.  119. 

3.  Acquiescence  —  United  States.  —  Dudley  v. 
Lake  County,  (C.  C.  A.)  80  Fed.  Rep.  672; 
Haag  v.  Rio  Grande  County,  34  Fed.  Rep. 
778;  Syracuse  Third  Nat.  Bank  z>.  Seneca  Falls, 
15  Fed.  Rep.  783;  Oswego  First  Nat.  Bank  v. 
Walcott,  7  Fed.  Rep.  892;  Irwin  v.  Ontario,  3 
Fed.  Rep.  49,  18  Blatchf.  (U.  S.)  259;  Luling  v. 
Racine,  1  Biss.  (U.  S.)  314;  Whiting  v.  Potter, 
18  Blatchf.  (U.  S.)  165;  Atchison  v.  De  Kay, 
148  U.  S.  591;  Jasper  County  v.  Ballou,  103  U. 
S.  745;  Pendleton  County  v.  Amy,  13  Wall. 
(U.  S.)  297;  Marshall  County  v.  Schenck,  5 
Wall.  (U.  S.)  781;  Moulton  v.  Evansville,  25 
Fed.  Rep.  382,  11  Am.  &  Eng.  Corp.  Cas.  284; 
Portsmouth  Sav.  Bank  v.  Springfield,  4  Fed. 
Rep.  276;  Anderson  County  v.  Beal,  113  U.  S. 
227;  Heed  v.  Cowley  County,  82  Fed.  Rep. 
716. 

Illinois.  —  Johnson  v.  Stark  County,  24  111. 
75;  Keithsburg  v.  Frick,  34  111.  405. 
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Kansas. —  Leavenworth,  etc.,  R.  Co.  v. 
Douglas  Count>.  18  Kan.  169;  Morris  County 
v.  Hinchman,  31  Kan.  729;  Coolidge  v.  General 
Hospital  Soc,  58  Pac.  Rep.  562,  9  Kan.  App. 
891. 

Kentucky.  —  Eminence  v.  Grasser,  81  Ky. 
52;  Cook  v.  Lyon  County,  6  Ky.  L.  Rep.  360; 
Brown  v.  Tinsley,  (Ky.  1893)  21  S.  W.  Rep. 
535,  14  Ky.  L.  Rep.  745- 

Mississippi.  —  Lexington  v.  Union  Nat. 
Bank,  75  Miss.  1. 

New  Mexico.  —  Coler  v.  Santa  Fe  County,  6 
N.  Mex.  88. 

New  York.  —  Calhoun  v.  Delhi,  etc.,  R.  Co., 
28  Hun  (N.  Y.)  370,  64  How.  Pr.  (N.  Y.)  291; 
Brownell  v.  Greenwich,  44  Hun  (N.  Y.)  611; 
Lyons  v.  Chamberlain,  89  N.  Y.  578,  affirming 
25  Hun  (N.  Y.)  49;  Solon  v.  Williamsburgh 
Sav.  Bank,  35  Hun  (N.  Y.)  1,  affirmed  114  N. 
Y.  122. 

North  Carolina.  —  Union  Bank  v.  Oxford, 
116  N.  Car.  339. 

Pennsylvania.  —  Freeport  v.  Marks,  59  Pa. 
St.  253. 

South  Dakota.  —  Brown  v.  Bon  Homme 
County,  1  S.  Dak.  216. 

Tennessee,  —  Louisville,  etc.,  R.  Co.  v.  Slate, 
8  Heisk.  (Tenn.)  780. 

Texas.  —  Presidio  County  v.  City  Nat.  Bank, 
20  Tex.  Civ.  App.  511;  Noel  Young  Bond,  etc., 
Co.  v.  Mitchell  County,  21  Tex.  Civ.  App.  63S. 

4.  Ultra  Vires  —  United  States.  —  South 
Ottawa  v.  Perkins,  94  U.  S.  260;  Daviess 
County  v.  Dickinson,  117  U.  S.  657;  East 
Oakland  Tp.  v.  Skinner,  94  U.  S.  255;  Lake 
County  v.  Graham,  130  U.  S.  674;  Leslie  v. 
Urbana,  8  Biss.  (U.  S.)  435,  15  Fed.  Cas.  No. 
8,276;  Lewis  v.  Shreveport,  3  Woods  (U.  S.) 
205,  15  Fed.  Cas.  No.  8,331,  108  U.  S.  282;  Ox- 
ford v.  Union  Bank,  96  Fed.  Rep.  293,  37  C. 
C.  A.  493;  Cowdrey  v.  Caneadea,  16  Fed.  Rep. 
532;  Thomas  v.  Lansing,  14  Fed.  Rep.  61S; 
Mercer  County  v.  Provident  L.,  etc.,  Co.,  43 
U.  S.  App.  21,  72  Fed.  Rep.  623;  Parkersburg 
v.  Brown,  106  U.  S.  487;  Doon  Tp.  v.  Cum- 
mins. 142  U.  S.  366;  Katzenberger  v.  Aber- 
deen, 121  U.  S.  172,  affirming  16  Fed.  Rep. 
745;  Norton  v.  Shelby  County,  118  U.  S.  425: 
Citizens'  Sav.,  etc.,  Assoc.  v.  Topeka,  20  Wall. 
(U.  S.)  655;  Marsh  v.  Fulton  County.  10  Wall. 
(U.  S.)  676;  Clarke  v.  Northampton,  105  Fed. 
Rep.  312. 
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9.  Payment  of  Bonds  —  a.  In  General.  —  If  the  holder  of  county  coupons 
accepts  from  a  special  county  agent  authorized  and  provided  with  funds  to 
pay  the  coupons  his  draft  in  payment,  and  surrenders  the  coupons,  they  are 
discharged.1  Where  bonds  are  issued  in  aid  of  a  railway  company  the  (act 
that  the  company  has  agreed  with  the  municipality  to  pay  the  interest  on  the 
bonds  as  it  accrues  does  not  release  the  municipality  from  liability  thereon  to 
one  to  whom  the  bonds  are  transferred  by  the  company.8 

The  Mode  of  Disbursing  the  Funds  for  the  payment  of  municipal  bonds  is,  in  the 
absence  of  statutory  provisions  upon  the  subject,  the  same  as  that  for  the 
disbursement  of  the  general  funds  of  the  municipality,  namely  by  warrants 
drawn  upon  the  treasury.3 

Misappropriation  of  Tax  Collected  for  Payment  of  Bonds.  —  A  holder  of  municipal 
bonds  is  not  obliged  to  look  to  a  tax  collector  for  payment  thereof,  if  the 
collector  has  levied  the  tax  for  their  payment,  and  has  become  insolvent. 
The  holder  may  still  hold  the  county  liable,  and  enforce  the  payment  of  the 
bonds  from  subsequent  taxes.4  In  New  York  it  is  held  that  the  raising  by 
tax  and  payment  to  the  commissioners  appointed  to  pay  the  interest  on  town 
bonds,  of  the  amount  of  interest  on  such  bonds,  is  not  a  payment  as  between 
the  town  and  the  holder.5 

Acceptance  of  Bonds  in  Exchange.  —  If  the  holder  surrenders  his  bonds  to  the 
municipality  and  accepts  other  valid  bonds  in  exchange,  no  action  can  be 
maintained  on  the  bonds  so  surrendered.0  But  if  the  municipality  had  no 
authority  to  issue  the  bonds  given  in  exchange,  this  does  not  constitute  a 
payment  of  the  bonds  surrendered,  and  the  owner  may  still  sue  thereon.7 

b.  Medium  of  Payment.  —  Holders  of  municipal  bonds  cannot  of  course 
be  compelled  to  accept  in  payment  anything  but  legal  tender.8  If  the  bonds 
do  not  specify  the  medium  of  payment,  they  may  be  paid  in  any  medium 
which  is  a  legal  tender  at  the  time  of  their  maturity.9 

c.  To  Whom  Payment  Authorized.  —  Where  the  bonds  are  negotiable 
in  form  or  are  indorsed  in  blank  by  the  payee  the  municipality  is  justified  in 
making  payment  to  the  holder,  in  the  absence  of  any  notice  on  its  part  of  the 
want  of  title.10 

Connecticut.  —  Brooklyn  Trust  Co.  v.  Hebron,  Texas.  —  Noel  Young  Bond,  etc.,  Co.  v. 
51  Conn.  22.  Mitchell  County.  21  Tex.  Civ.  App.  638;  Citi- 

Illinois. — Slebbins  v.  Perry    County,  167      zens  Bank  v.  Terrell,  7S  Tex.  450. 
111.  567,  reversing  66  111.  App.  427;  Franklin  Wisconsin.  —  Clark   v.   Janesville,   13  Wis. 

County  v.  Layman.  145  111.  138;  Schaeffer  v.  414;  Rochester  v.  Alfred  Bank,  13  Wis.  432, 
Bonham,    95    111.    368;    People    v.    Jackson      80  Am.  Dec.  746. 

County,  92  111.  441;  Ryan  v.  Lynch,  68  111.  The  payment  of  instalments  of  interest  can- 
160;  Marshall  County  v.  Cook,  38  111.  44,  87  not  have  the  effect  of  ratifying  bonds  issued 
Am.  Dec.  282;  Lippincott  v.  Pana,  92  111.  24,  beyond  the  constitutional  limit.  Doon  Tp.  v. 
2  III.  App.  466;  Schuyler  County  v.  People,  25  Cummins,  142  U.  S.  366.  36  Am.  &  Eng.  Corp. 
111.  181.  Cas.  417. 

Iowa.  —  Decorah  First  Nat.  Bank  v.  District         1.  People  v.  Cromwell,  102  N.  Y.  477. 
Tp.,  86  Iowa  330,  41  Am.  St.  Rep.  489.  2.  State  v.  Clinton  County,  6  Ohio  St.  280. 

Kansas.  —  Faulkenstein  Tp.  v.  Fitch,  2  Kan.  3.  State  v.  Thorne,  9  Neb.  458;  Bailey  v. 
App.  193.  Lawrence  County,  2  S.  Dak.  533. 

Kentucky.  —  Daviess  County  Ct.  v.  Howard.  4.  Elliott  County  v.  Kitchen,  14  Bush  (Ky.) 
13  Bush  (Ky.)  101.  289. 

New  York.  —  Weismer  v.  Douglas,  64  N.  5.  Federgreen  v.  Fallsburgh,  25  Hun  (N. 
Y.  91,  21  Am.  Rep.   586;  Cherry  Creek  Y.)  152.    Compare  Welty  v.  Barbour  County 

Becker,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  514;      Ct.,  46  VV.  Va.  460. 

Thompson  v.  Mamakating,  37  Hun  (N.  Y.)         6.  Deyo  v.  Otoe  County,  37  Fed.  Rep.  246. 
400;  Mentz  f.  Cook,  108  N.  Y.  505.  7.  Devo  v.  Otoe  County,  37  Fed.  Rep.  246; 

North    Carolina.  —  Buncombe    County    v.      Jefferson  County  v.  Hawkins,  23  Fla.  223. 
Payne,  123  N.  Car.  432;  Glenn  v.  Wray.  126  N.         8.  Medium  of  Payment.  —  English  v.  Oliver, 
Car.  730.  28  Ark.  317;  Soher  v.  Calaveras  County,  39 

Ohio.  —  State  v.  Hancock  County,  11  Ohio      Cal.  134. 
St.  183.  9.  People  v.  Cook,  39  Cal.  658,  44  Cal.  638. 

Tennessee.  —  Memphis  v.  Bethel,  (Tenn.  10.  To  Whom  Payment  Authorized.  —  Strong  v. 
1875)  17  S.  W.  Rep.  191;  Shell  v.  Carter  District  of  Columbia.  4  Mackev  (D.  C.)  242. 
County,  (Tenn.  Ch.  1896)428.  W.  Rep.  78.  See  also  Chapman  v.  Charleston,  30 S.  Car.  549. 
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d.  Place  of  Payment.  —  The  place  at  which  bonds  are  payable,  unless 
fixed  in  the  bonds,1  is  at  the  treasury  of  the  municipality.* 

c.  TIME  OF  Payment.  —  While,  as  a  general  rule,  the  municipality  has 
no  right  to  demand  that  the  holders  of  its  bonds  shall  accept  payment  thereof 
before  maturity,3  still  the  option  to  redeem  the  bonds  at  any  time  before 
maturity  may  be  reserved,4  and  when  the  statutory  authority  for  the  issuance 
of  the  bonds  provides  that  the  municipality  shall  have  the  right  to  redeem 
them  on  call  at  any  time,  they  should  be  considered  as  issued  subject  to 
this  privilege  though  such  a  provision  is  not  incorporated  in  the  bonds.5 
Upon  tender  of  the  principal,  and  notice  of  the  exercise  of  the  option  to 
redeem,  interest  on  the  bonds  ceases  to  run.6 

/.  Order  of  Payment.  —  Where  a  series  of  bonds  mature  at  the  same 
time,  they  are  not  necessarily  payable  in  the  order  of  their  presentation,7  and 
the  fact  that  the  payment  of  a  special  tax  levied  for  payment  of  a  certain 
class  of  bonds  is  compelled  through  the  instrumentality  of  an  attorney 
employed  by  certain  bondholders  does  not  entitle  such  bondholders  to  a 
preference  in  the  payment  of  their  bonds.8 

g.  Interest  on  Default  in  Payment.  —  Interest-bearing  or  coupon 
bonds  of  a  municipality,  if  not  paid  upon  demand  at  maturity,  continue  to 
bear  interest,9  and  the  same  seems  to  be  true  of  coupons  not  paid.10 


If,  However,  the  Bonds  Are  Lost  or  Stolen  and 
the  Municipality  Is  Notified  by  the  Owner  Not  to 
Pay,  the  municipality  is  not  protected  subse- 
quently in  paying  the  bonds  to  a  holder, 
unless  it  can  show  that  the  person  to  whom 
payment  was  made  was  emitted  to  protection 
as  a  bona  fide  holder.  Bainbridge  v.  Louis- 
ville. 83  Ky.  2S5,  4  Am.  St.  Rep.  153. 

1.  Place  of  Payment. —  Stewart  v.  Henry 
County,  66  Fed.  Rep.  127;  Calhoun  County  v. 
Galbraith,  99  U.  S.  214. 

2.  Skinker  v.  Butler  County.  112  Mo.  332; 
Friend  v.  Pittsburgh,  131  Pa.  St.  305,  17  Am. 
St.  Rep.  811. 

3.  Time  of  Payment.  —  Davis  v.  Yuba  County, 
75  Cal.  452;  Allentown  School  Dist.  v.  Derr, 
115  Pa.  St.  439. 

A  clause  in  bonds  payable  "  in  twenty-five 
years  after  date  with  interest,"  with  coupons 
attached  for  twenty-five  years'  interest,  that 
"  this  bond  will  be  redeemed  if  desired  twelve 
years  after  date,"  is  for  the  benefit  of  the 
bondholders,  and  the  option  can  be  exercised 
only  by  them.  Allentown  School  Dist.  v. 
Derr,  115  Pa.  St.  439. 

4.  Option  to  Redeem.  —  Stewart  v.  Henry 
County,  66  Fed.  Rep.  127. 

5.  National  Bank  v.  Si.  Joseph,  31  Fed.  Rep. 
216;  Davis  v.  Yuba  County,  75  Cal.  452. 

6.  National  Bank  v.  St.  Joseph,  31  Fed.  Rep. 
216;  Stewart  v.  Henry  County,  66  Fed.  Rep. 
127. 

Notice  of  Call  for  Redemption  by  Publication  in 

Newspaper.  —  Stewart  v.  Henry  County,  66 
Fed.  Rep.  127. 

Sufficiency  of  Tender.  —  Conditioned  upon  sur- 
render of  bonds  and  coupons.  Bailey  v.  Bu- 
chanan County,  115  N.  Y.  297,  reversing  54  N. 
Y.  Super.  Ct.  237. 

7.  Order  of  Payment.  —  A  statute  providing 
for  the  payment  of  orders  or  warrants  in  the 
order  of  their  presentment  does  not  apply  to 
bonds.  Shelley  v.  St.  Charles  County  Ct.,  21 
Fed.  Rep.  699. 

8.  Shelley  v.  St.  Charles  County  Ct.,  21  Fed. 
Rep.  699. 
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9.  Interest  After  Maturity  —  United  States.  — 
Cromwell  v.  Sac  Countv,  96  U.  S.  51;  Nash  0. 
El  Dorado  County,  24  Fed.  Rep.  252. 

Alabama.  —  Caldwell  v.  Dunklin,  65  Ala. 
461. 

California.  —  Kendall  v.  Porter,   120  Cal. 

106. 

Florida.  —  Jefferson  County  v.  Lewis,  20  Fla. 
981. 

Illinois.  —  People  v.  Getzendaner,  137  111. 
234. 

Missouri.  —  Skinker  v.  Butler  County,  112 
Mo.  332. 

New  York.  —  Elmira  Iron,  etc..  Rolling  Mill 
Co.  v.  Elmira,  (Supm.  Ct.  Spec.  T.)  5  Misc. 
(N.  Y.)  194. 

Wisconsin.  —  Pruyn  v.  Milwaukee,  18  Wis. 
367. 

Demand  for  Payment.  —  Pekin  v.  Reynolds, 
31  111.  529,  83  Am.  Dec.  244. 

The  municipal  treasury  is  the  place  where 
the  municipality's  bonds  are  to  be  paid,  unless 
some  other  place  is  expressly  provided;  and 
until  a  bond  has  been  there  presented  and 
payment  refused  at  maturity,  the  city  is  not 
liable  for  subsequently  accruing  interest,  if  it 
has  funds  on  hand  to  pay  the  bond  at  ma- 
turity. Friend  v.  Pittsburgh,  131  Pa.  St.  305, 
17  Am.  St.  Rep.  811. 

If  there  were  no  funds  to  pay  bonds  if  pre- 
sented, they  will  continue  to  draw  interest 
though  not  presented.  Wilson  v.  Neal,  23 
Fed.  Rep.  129. 

10.  Coupons.  —  Cairo  v.  Zane,  149  U.  S.  122; 
Rich  v.  Seneca  Falls,  8  Fed.  Rep.  852;  Wilson 
v.  Neal,  23  Fed.  Rep.  129;  Phelps  v.  Lewiston, 
i<5  Blatchf.  (U.  S.)  131,  19  Fed.  Cas.  No.  11,076, 
Jefferson  County  v.  Hawkins,  23  Fla.  223. 
Lexington  v.  Union  Nat.  Bank.  75  Miss.  I. 
See  also  Davis  v.  Yuba  County,  75  Cal.  452. 
Compare  Bates  v.  Porter,  74  Cal.  224;  Bates  v. 
Gerber,  82  Cal.  550;  Davis  v.  Sacramento,  82 
Cal.  562;  PekinV  Reynolds.  31  111.  529,  83 
Am.  Dec.  244;  Mt.  Morris  v.  Williams,  38  111. 
App.  401.    See  the  title  Coupons,  vol.  8,  p.  10. 
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The  Rate  of  interest  after  maturity  is  the  same  that  they  bear  before  maturity.1 
but  the  rate  of  interest  upon  the  overdue  coupons  is  merely  the  legal  rate.8 

Exceptions.  —  If  it  can  be  gathered  from  the  statute  authorizing  the  issuance 
of  bonds  that  it  was  the  intent  of  the  legislature  that  they  should  bear  inter- 
est only  to  the  date  of  their  maturity,  none  are  recoverable  after  maturity  in 
case  of  their  nonpayment,3  but  the  mere  fact  that  interest  coupons  are  to  be 
attached  to  the  bonds,  extending  only  to  the  maturity  of  the  bonds,  does  not 
show  a  legislative  intent  that  they  are  not  to  bear  interest  after  maturity,  if 
default  is  made  in  payment.4 

h.  Bonds  Payable  from  Special  Tax  or  Fund  —  implied  Authority  to  Tax. 
—  Where  the  legislature  authorizes  a  municipality  to  issue  its  bonds,  it 
impliedly  authorizes  it  to  levy  such  taxes  as  shall  be  required  to  liquidate 
the  bonds,  unless  there  is  in  the  act  itself,  or  in  some  general  statute  or 
in  the  constitution,  a  restriction  upon  the  power  of  taxation  which  repels 
the  inference.5 

Special  Tax.  —  And  if  the  statute  authorizing  the  bonds  also  authorizes  the 
levy  of  a  special  tax  for  their  payment,  without  more,  the  bondholders  are 
not  restricted  to  such  special  tax,  but  the  bonds  remain  a  general  liability  of 
the  municipality.6  The  bondholders  may,  however,  by  express  statutory 
provision,  be  restricted  to  the  right  to  demand  payment  from  a  particular 
fund  or  special  tax;  and  in  such  a  case,  if  such  fund  or  tax  proves  inadequate 
they  are  without  remedy,  and  cannot  compel  the  levy  of  additional  taxes  7  or 


to  entitle  the  holder  to  interest.  Pekin  v. 
Reynolds,  31  111.  529,  83  Am.  Dec.  244. 

1.  Rate  of  Interest.  —  Fauntleroy  v.  Hanni- 
bal, 5  Dill.  (U.  S.)  219;  Cromwell  v.  Sac 
County,  96  U.  S.  51;  Davis  v.  Yuba  County, 
75  Cal.  452;  People  v.  Getzendaner,  137  111.  234. 

Where  the  rate  of  interest  specified  in  a 
municipal  bond  is  less  than  the  legal  rate,  the 
contract  price  continues  after  maturity  of  the 
bond.  Elmira  Iron,  etc..  Rolling  Mill  Co.  v. 
Elmira,  (Supm.  Ct.  Spec.  T.)  5  Misc.  (N.  Y.) 
194- 

2.  Cromwell  v.  Sac  County,  96  U.  S.  51; 
Nash  v.  El  Dorado  County,  24  Fed.  Rep.  252. 

Place  of  Payment.  —  Coupons  after  maturity 
bear  interest  at  the  legal  rate  of  the  place  where 
payable.  Pana  v.  Bowler,  107  U.  S.  529. 
Compare  Cromwell  v.  Sac  County,  96  U.  S.  51. 

3.  Intention  that  Bonds  Should  Not  Bear  Inter- 
est.—  Soher  v.  Calaveras  Couniy.  39  Cal.  134; 
Beals  v.  Amador  County,  28  Cal.  449;  Ken- 
dall v.  Porter,  120  Cal.  106;  Mt.  Morris  v. 
Williams,  38  111.  App.  401.  See  also  Hawkins 
v.  Mitchell,  34  Fla.  405. 

4.  Kendall  v.  Porter,  120  Cal.  106;  People  v. 
Getzendaner,  137  111.  234. 

5.  Implied  Power  to  Tax  to  Pay  Bonds  — 
United  States.  —  Ex  p.  Parsons,  i  Hughes  (U. 
S.)  282;  Citizens'  Sav.,  etc.,  Assoc.  v.  Topeka. 
20  Wall.  (U.  S.)  655;  U.  S.  v.  New  Orleans,  98 
U.  S.  381;  Ralls  County  Ct.  v.  U.  S.,  105  U. 
S.  733;  Quincy  v.  Jackson,  113  U.  S.  333;  Scot- 
land Csunty  Ct.  v.  U.  S.,  140  U.  S.  41,  affirm- 
ing  2,2  Fed.  Rep.  714;  U.  S.  v.  Howard  County 
Ct.,  2  Fed.  Rep.  I,  1  McCrary  (U.  S.)  218; 
U.  S.  v.  Independent  School-Dist. ,  20  Fed. 
Rep.  294. 

Florida.  — Stockton  v.  Powell,  29  Fla.  1. 
Georgia.  —  Black  v.  Cohen,  52  Ga.  621. 
Indiana.  —  Young   v.  Tipton  County,  137 
Ind.  323. 

Iowa.  — Sioux  City,  etc.,  R.  Co.  v.  Osceola 
County,  52  Iowa  26. 


Oregon.  — -  Stratlon  v.  Oregon  City,  35  Ore- 
gon 409. 

Pennsylvania.  —  Com.  v.  Perkins,  43  Pa.  St. 
400. 

South  Carolina.  —  Feldman  v.  Charleston, 
23  S.  Car.  57,  55  Am.  Rep.  6. 

6.  Special  Tax  Authorized.  —  Carroll  County 
v.  U.  S.,  18  Wall.  (U.  S.)  71;  U.  S.  v.  Clark 
County,  96  U.  S.  211 :  U.  S.  v.  Ft.  Scott,  99 
U.  S.  152;  Macon  County  v.  Huidekoper,  99 
U.  S.  592,  note;  Knox  County  Ct.  v.  U.  S., 
109  U.  S.  229;  Darlington  v.  Atlantic  Trust 
Co.,  42  U.  S.  App.  236,  78  Fed.  Rep.  596;  U.  S. 
v.  Knox  County,  5  Fed.  Rep.  556,  109  U.  S. 
229;  U.  S.  v.  Knox  County,  51  Fed.  Rep.  880; 
U.  S.  v.  Macon  County  Ct.,  51  Fed.  Rep.  883. 

In  U.  S.  v.  Clark  County,  96  U.  S.  211,  Mr. 
Justice  Strong  very  clearly  explains  the  rea- 
sons of  the  rule  stated  in  the  text. 

7.  Limitation  to  Special  Tax  —  United  States. 
—  U.  S.  v.  Macon  County,  99  U.  S.  582;  Dav- 
enport v.  Dodge  County,  105  U.  S.  237;  U.  S. 
v.  Cicero,  9  U.  S.  App.  10.  50  Fed.  Rep.  147; 
Blair  v.  West  Point  Precinct,  5  Fed.  Rep. 
265,  2  McCrary  (U.  S.)  459;  Amy  v.  Selma. 
12  Fed.  Rep.  414;  Beaulieu  v.  Pleasant  Hill, 
14  Fed.  Rep.  222;  Braun  v.  Benton  Couniy,  66 
Fed.  Rep.  476,  affirmed  70  Fed.  Rep.  369.  34 
U.  S.  App.  393. 

Indiana.  —  Walker  v.  Monroe  County,  11 
Ind.  App.  285. 

Missouri.  —  Pettis  County  v.  Kingsbury,  17 
Mo.  479;  Kingsberry  v.  Pettis  County,  48  Mo. 
207;  Stale  v.  Shortridge,  56  Mo.  126;  State 
v.  Macon  County  Ct.,  68  Mo.  29;  State  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  137;  State  v. 
Wabash,  etc.,  R.  Co.,  97  Mo.  296;  State 
v.  Trammel,  106  Mo.  510,  affirming  (Mo.  1889) 
11  S.  W.  Rep.  747;  Miller  v.  Hixson,  64  Ohio 
St.  39- 

Pennsylvania.  — Com.  v.  Pittsburgh,  88  Pa. 
St.  66. 

See  also  this  title.  Warrants  or  Orders, 
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payment  from  the  fund  created  for  the  general  expenses  of  the  municipality.1 
If  the  Municipality  Misappropriates  the  Special  Fund  from  which  the  bonds  are  pay- 
able, it  of  course  incurs  a  general  liability  to  the  bondholders  to  the  extent 
of  such  misappropriation.* 

If  the  Municipal  Officers  Neglect  to  Raise  the  Total  Amount  of  the  Special  Tax  authorized 
for  the  payment  of  bonds,  the  bondholders  are  entitled  to  demand  that  the 
amount  of  such  tax  not  levied  for  past  years  should  be  levied;3  still  the  court, 
in  the  exercise  of  its  discretion,  may  in  mandamus  proceedings  to  compel  the 
levy  of  arrearages  permit  the  municipality  to  raise  part  of  such  arrearage  by 
the  negotiation  of  bonds,  instead  of  compelling  the  levy  in  one  year  of  the 
whole  arrearage.4 

Trust  Fund.  —  Where  a  special  tax  is  collected  for  the  payment  of  certain 
municipal  bonds  it  becomes  a  trust  fund  for  that  purpose  and  cannot  be 
applied  by  the  municipality  to  another  purpose,5  and  a  taxpayer  may  enjoin 
the  diversion  of  the  tax  to  another  purpose.0 

Obligation  of  Contracts.  — ■  Statutory  provisions  authorizing  the  levy  of  a  tax  to 
pay  certain  bonds,  in  force  at  the  time  the  bonds  are  issued,  form  part  of  the 
contract  between  the  bondholders  and  the  municipality,  and  the  legislature 
cannot  by  subsequent  legislation  impair  the  right  of  the  bondholders  to 
compel  the  levy  of  such  tax.7  It  seems  to  be  otherwise,  however,  with 
regard  to  acts  enlarging  the  taxing  power  after  the  bonds  have  been  issued.8 

i.  Remedies  to  Compel  Payment,  —  a  summary  Remedy  against  the  county 
treasurer  provided  for  the  recovery  of  claims  allowed  by  the  commissioners' 
court,  does  not  apply  to  the  enforcement  of  bonds  which  are  not  in  the  class 
of  claims  to  be  presented  to  the  commissioners  for  allowance.9 

Action  to  Recover  Judgment.  —  It  is  the  universal  rule  that  where  default  is 
made  in  the  payment  of  municipal  bonds  an  action  at  law  may  be  maintained 
against  the  municipality,  and  a  judgment  recovered  thereon,10  and  it  is  imma- 

with  regard  to  warrants  drawn  on  a  particular  4.  Johnston  v.  Cleaveland  County,  67  N. 

fund.  Car.  101. 

The  fact  that  the  bonds  have  been  reduced  5.  George  v.  Ralls  County,  3  McCrary  (U. 

to  judgment  does  not  change  this  rule.    State  S.)  181. 

v.  Macon  County  Ct.,  68  Mo.  29.  6.  Aurora  v.  Chicago,  etc.,  R.  Co.,  119  111. 

In  Missouri  the  state  courts  hold,  under  the  246. 
Act  of  Feb.  20,  1865,  authorizing  municipal  7.  Obligation  of  Contracts.  —  U.  S.  v.  Jefferson 
subscriptions  to  the  capital  stock  of  a  railway  County,  r  McCrary  (U.  S.)  356;  Maenhaut  v. 
company,  and  providing  for  the  levy  of  a  tax  New  Orleans,  3  Woods  (U.  S.)  1 ;  Von  Hoffman 
"not  to  exceed  one-twentieth  of  one  per  cent  "  v.  Quincy,  4  Wall.  (U.  S.)  555;  Seibert  v. 
on  the  assessed  value  of  the  taxable  property  Lewis,  122  U.  S.  2S4;  Kennedy  v.  Sacramento, 
each  year  for  payment,  that  the  special  tax  19  Fed.  Rep.  580;  Sibley  v.  Mobile,  3  Woods 
thus  authorized  is  the  only  fund  from  which  (U.  S.)  535,  4  Am.  L.  T.  Rep.  N.  S.  226,  22  Fed. 
payment  of  bonds  can  be  enforced.  State  Cas.  No.  12,829;  English  v.  Oliver,  2S  Ark. 
v.  Shortridge,  56  Mo.  126;  State  v.  Macon  317;  Meyer  v.  Brown,  65  Cal.  583 ;  Peoria,  etc.. 
County  Ct.,  68  Mo.  29;  State  v.  Trammel,  106  R.  Co.  v.  People,  116  111.  401;  State  v.  Missis- 
Mo.  510.  sippi  River  Bridge  Co.,  134  Mo.  321.    See  the 

The  United  States  Supreme  Court,  however,  title  Impairment  of  Obligation  of  Contracts, 

has  considered  this  provision  merely  as  an  ad-  vol.  15,  p.  1030. 

ditional  security  for  the  payment  of  ihe  bonds,  8.  U.  S.  v.  Howard  County  Ct.,  2  Fed.  Rep.i. 

and  has  held  that  the  bonds  constituted  debts  9.  Caldwell  v.  Dunklin,  65  Ala.  461. 

payable  out  of  the  general  fund  of  the  county,  10.  Action  to  Recover  Judgment —  United  States. 

in  case  such  tax  was  insufficient  for  their  pay-  —  Muscatine  v.  Mississippi,  etc.,  R.  Co.,  1  Dill, 

ment.    U.  S.  v.  Clark  County,  96  U.  S.  211;  (U.  S.)  536;  Davenport  v.  Lord,  9  Wall.  (U.  S.) 

Macon  County  v.  Huidekoper,  99  U.  S.  592,  409;  Greene  County  v.  Daniel,  102  U.  S.  187; 

note;  Knox  County  Ct.  v.  U.  S.,  109  U.  S.  U.  S.  v.  Symonds,  120  U.  S.  46;  Shepard  v. 

229.  Tulare  Irrigation  Dist.,  94  Fed.  Rep.  1. 

In    State  v.  Trammel,  106   Mo.    510,  the  Colorado. — Toothaker  v.  Boulder,  13  Colo, 

court,  in  referring  to  the  United  States  de-  219. 

cisions    upon   this   question,  held    that   the  Kansas.  —  Wyandotte  v.  Zeitz,  21  Kan.  649. 

question  was  not  a  federal  question,  and  that,  Michigan.  —  Hammond  v.  Place,  116  Mich, 

therefore,  the  state  court  was  not  bound  to  628,  72  Am.  St.  Rep.  543. 

follow  the  federal  decisions.  Minnesota.  —  Nininger  v.  Carver  County,  10 

1.  State  v.  Macon  County  Ct.,  68  Mo.  29.  Minn.  133. 

2.  Gladstone  v.  Throop,  37  U.  S.  App.  481.  New  York.  —  Moran  v.  Long  Island  City, 

3.  East  St.  Louis  z>.  Amy,  120  U.  S.  600.  101  N.  Y.  439. 
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terial  that  the  bonds  are  payable  solely  from  a  special  tax  or  fund.1  In  the 
latter  case,  however,  the  judgment  is,  of  course,  enforceable  only  from  the 
special  tax  or  fund.2 

A  Court  of  Equity  has  no  jurisdiction  to  afford  relief  to  enforce  the  payment  of 
bonds  of  municipalities.  The  mere  fact  that  the  bondholder,  after  recovery 
of  judgment  against  the  municipality,  is  unable  to  enforce  satisfaction  of  the 
judgment,  does  not  render  the  remedy  at  law  inadequate.3 

j.  SINKING  FUND.  —  The  statutes  in  many  instances  have  provided  for 
the  creation  of  a  sinking  fund  to  be  used  for  the  ultimate  redemption  of  cer- 
tain bonds.  *  Provisions  for  the  creation  of  such  a  sinking  fund,  where  they 
exist  at  the  time  the  bonds  are  executed,  form  part  of  the  contract  between 
the  municipality  and  the  bondholders,  and  the  former  has  no  right  to  divert 
the  funds  to  other  purposes,5  even  with  the  consent  of  the  legislature." 
Where  the  officers  of  the  municipality  fail  to  levy  the  required  tax  to  create 
the  sinking  fund,  they  may  be  compelled  to  do  so  by  mandamus.7 

In  New  York  the  statute  authorizing  the  issuance  of  municipal  bonds  in  aid 
of  railways  provides  that  all  taxes,  with  certain  exceptions,  assessed  upon  the 
railway  to  which  the  aid  is  granted  within  the  municipality  granting  the  aid, 
shall  be  applied  as  a  fund  for  the  redemption  of  the  bonds,8  and  is 
constitutional.9 

An  injunction  will  lie  at  the  suit  of  the  bondholders  to  prevent  a  diversion  of 
the  sinking  fund. 10 

Effect  of  Agreement  Not  to  Sue.  —  Kennedy  v. 
Sacramento,  19  Fed.  Rep.  580. 

1.  Shepard  v.  Tulare  Irrigation  Dist.,  94  Fed. 
Rep.  1;  Santa  Cruz  v.  Wake,  98  Fed.  Rep.  387, 
39  C.  C.  A.  106. 

2.  Jordan  v.  Cass  County,  3  Dill.  (U.  S.)  185; 
Shspard  v.  Tulare  Irrigation  Dist.,  94  Fed. 
Rep.  1. 

3.  Relief  in  Equity.  —  Rees  v.  Watertown,  19 
Wall.  (U.  S.)  107;  Heine  v.  Board  of  Levee 
Com'rs,  19  Wall.  (U.  S.)  655;  Meriwether 
v.  Garrett,  102  U.  S.  472.  See  also  State  v. 
Magill,  4  Kan.  415;  Humphreys  County  v. 
McAdoo,  7  Heisk.  (Tenn.)  585. 

Appointment  of  Receiver.  —  A  bill  will  not  lie 
by  the  h  alder  of  the  bonds  of  an  insolvent  city 
for  an  injunction  and  receiver,  on  default  in 
payment,  as  the  holders  have  a  remedy  by 
mandimus  to  compel  the  levy  of  taxes  to  pay 
the  bonds.    Goelet  v.  Elizabeth,  3  N.  J.  L.  J.  14. 

4.  Sinking  Fund  —  United  States.  —  Hall  v. 
New  Orleans,  19  Fed.  Rep.  870;  Wade  v. 
Travis  County,  72  Fed.  Rep.  985,  affirmed  81 
Fed.  Rep.  742,  52  U.  S.  App.  395. 

California.  —  Crocker  v.  Wolson,  30  Cal.  663; 
Meyer  v.  Brown,  65  Cal.  583;  Bates  v.  Porter, 
74  Cal.  224;  Irwin  v.  Exton,  125  Cal.  622; 
Meyer  v.  Widber,  126  Cal.  252. 

Kentucky. — Sinking  Fund  Com'rs  v.  Zim- 
merman, 101  Ky.  432. 

Missouri.  — State  v.  Marion  County  Ct.,  128 
Mo.  427,  affirmed  128  Mo.  447. 

Ohio.  —  Cincinnati  v.  Guckenberger,  60 Ohio 
St.  353,  42  Ohio  L.  J.  79. 

Pennsylvania.  —  Wilkes-Barre  s  Appeal,  116 
Pa.  St.  246;  Delaware,  etc.,  R.  Co.  v.  Scran- 
ton,  5  Pa.  Co.  Ct.  437;  Barr  v.  Philadelphia, 
8  Pa.  Dist.  19. 

Texas.  —  Houston  v.  Voorhies,  70  Tex.  356. 
Washington.  —  Baker  v.  Meacham,  18  Wash. 
319. 

West  Virginia.  —  Neale  v.  Wood  County  Ct., 
43  W.  Va.  90,  7  Am.  &  Eng.  R.  Cas.  N.  S.  252. 
6.  Maenhaut  v.  New  Orleans,  2  Woods  (U. 
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S.)  108;  Ranger,  v.  New  Orleans,  2  Woods  (U. 
S.)  128;  Fazende  v.  Houston,  34  Fed.  Rep.  95, 
Crocker  v.  Wolson,  30  Cal.  663;  Clark  v.  Shel- 
don, 106  N.  Y.  104. 

6.  Maenbaut  v.  New  Orleans,  3  Woods  (U. 
S.)i;  Fazende  v.  Houston,  34  Fed.  Rep.  95;' 
Bates  sr.  Porter,  74  Cal.  224. 

7.  Meyer  v.  Brown,  65  Cal.  583. 

8.  New  York.  —  Bridges  v.  Sullivan  County 
92  N.  Y.  570;  Clark  v.  Sheldon,  106  N.  Y.  104; 
Strough  v.  Jefferson  County,  119  N.  Y.  212, 
affirming  50  Hun  (N.  Y.)  54;  Crowninshield  t: 
Cayuga  County,  124  N.  Y.  583;  Spaulding  v. 
Arnold,  125  N.  Y.  194,  affirming  (Supm.  Ct. 
Gen.  T.)  24  N.  Y.  St.  Rep.  879;  People  v. 
Cayuga  County,  136  N.  Y.  281,  reversing 
(Supm.  Ct.  Gen.  T.)  45  N.  Y.  St.  Rep.  89 
(municipality  is  not  entitled  to  (axes  assessed 
against  ihe  railway  company  after  maturity  of 
bonds);  Woods  Madison  County,  136  N.  Y. 
403;  Kilboume  v.  Sullivan  County,  137  N.  Y. 
170,  affirming  62  Hun  tN.  Y.)  210;  Clark  v. 
Sheldon,  134  N.  Y.  333,  reversing  33  N.  Y.  St. 
Rep.  1036;  Peirson  v.  Wayne  County,  155  N. 
Y.  105,  affirming  87  Hun  (N.  Y  )  605;  Hard  v. 
Columbia  County,  31  Hun  (N.  Y.)  531;  People 
v.  Stupp,  49  Hun  (N.  Y.)  544;  Wood  v.  Mon- 
roe County,  50  Hun  (N.  Y.)  i;  Ackerson  v. 
Niagara  Counly,  72  Hun  (N.  Y.)  616;  Vinton 
v.  Cattaraugus  County,  89  Hun  (N.  Y.)  582,  18 
N.  Y.  St.  Rep.  435;  Wood  v.  Monroe  County, 
(Supm.  Ct.  Gen.  T.)  30  N.  Y.  St.  Rep.  706; 
Van  Tassell  v.  Derrenbacher,  56  Hun  (N.  Y.) 
477;  Malter  of  Marvin,  (Supm.  Ct.  Gen.  T.)  39 
N.  Y.  St.  Rep.  873;  Acketson  v.  Niagara 
County,  (Supm.  Ct.  Spec.  T.)  45  N.  Y.  St. 
Rep.  173;  Ackerson  v.  Niagara  County,  (Supm. 
Ct.  Spec.  T.)  18  N.  Y.  Supp.  219. 

Bonds  Issued  to  Refund  the  Railway  Aid  Bonds. 
—  Barnum  v.  Sullivan  County,  62  Hun  (N. 
Y.)  190. 

9.  Clark  v.  Sheldon,  106  N.  Y.  104. 

10.  Maenhaut  v.  New  Orleans,  2  Woods  (U. 
S.)  108;  Fazende  v.  Houston,  34  Fed.  Rep.  95. 
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investment  of  sinking  Fund.  —  The  sinking  fund  need  not,  as  a  general  rule,  be 
retained  in  specie  for  the  ultimate  redemption  of  bonds,  but  may  be  invested 
in  proper  securities,  instead  of  remaining  idle  and  unproductive.1  In  Texas 
it  has  been  held  that  a  municipality  may  invest  the  sinking  fund  in  the  pur- 
chase of  its  own  bonds,2  though  they  are  of  another  series  than  that  secured 
by  the  sinking  fund,3  and  though  the  bonds  purchased  mature  at  a  later  date 
than  the  bonds  secured  by  the  sinking  fund.4  In  Minnesota,  however,  the 
right  to  invest  the  sinking  fund  in  the  purchase  of  other  bonds  of  the  muni- 
cipality, at  their  original  sale,  has  been  denied.5  In  New  York,  statutes 
expressly  authorize  the  investment  of  the  sinking  fund  in  other  municipal 
bonds.6 

Redemption  of  Bonds.  —  Instead  of  allowing  the  sinking  fund  to  accumulate 
until  the  maturity  of  the  bonds  for  whose  payment  it  is  provided,  some  stat- 
utes require  that  after  a  certain  amount  has  accumulated  the  municipality  is 
to  advertise  for  proposals  for  the  redemption  of  the  bonds.7 

10.  Overissue  of  Bonds  —  Scaling.  —  Where  a  series  of  municipal  aid  bonds 
was  issued  as  a  whole,  and  for  which  the  corporation  could  not  be  said  to 
have  received  a  consideration,  the  whole  series  has  been  held  invalid  where 
the  limit  of  indebtedness  was  exceeded,  and  the  holders  were  not  allowed  to 
have  the  amount  of  the  excess  ascertained  and  the  bonds  scaled  down  to  the 
limit  authorized  and  enforced  for  such  amount.8  Where  the  municipal 
officers  are  authorized  to  issue  a  certain  number  of  bonds,  and  they  issue 
bonds  in  excess  of  their  authority,  and  the  bonds  are  so  numbered  as  to  enable 
the  court  to  draw  a  well-defined  line  between  the  authorized  and  the  unau- 
thorized bonds,  the  overissue  will  not  invalidate  all  the  bonds,  but  the  over- 
issue alone  is  invalid.9  Where  bonds  to  pay  for  improvements  are  issued  at 
different  times  under  an  act  limiting  the  total  amount  to  be  issued,  the  fact 
that  bonds  are  issued  beyond  the  authorized  limit  does  not  invalidate  such 
bonds  as  were  issued  before  the  limit  was  reached,10  and  in  such  a  case  the 
bonds  issued  up  to  the  limit  of  indebtedness  are  not  to  be  scaled  for  the 
benefit  of  the  holders  of  those  subsequently  issued.11 

MUNICIPAL  TAXATION.  —  See  the  titles  Special  or  Local  Assess- 
ments ;  Taxation. 

1.  See  Elser  v.  Ft.  Worth,  (Tex.  Civ.  App.  action  and  in  excess  of  the  limitation  on  in- 

1894.)  27  S.  W.  Rep.  739.  debtedness,  in  payment  for  public  works  or 

2.  Elser  v.  Ft.  Worth,  (Tex.  Civ.  App.  1894)  property  purchased,  or  money  borrowed,  etc., 
27  S.  W.  Rep.  739.  whereby  the  municipal  corporation  received  a 

If  the  sinking  fund  is  unlawfully  invested  consideration  for  such  series,  they  have  been 
by  its  trustees  in  the  redemption  of  bonds,  the  sustained  to  the  extent  the  corporation  was 
bonds  are  not  to  be  considered  as  paid,  but  authorized  to  incur  indebtedness  and  the  ex- 
th'ey  will  be  considered  as  purchased  for  the  cess  scaled  from  all  the  bonds.  Francis  v.  How- 
benefit  of  the  bondholders.  Morrill  v.  Smith  ard  County,  50  Fed.  Rep.  44,  affirmed  (C.  C. 
County,  89  Tex.  529.  A.)  54  Fed.  Rep.  487 ;  vEtna  L.  Ins.  Co.  v.  Lyon 

3.  Elser  v.  Ft.  Worth,  (Tex.  Civ  App.  1894)  County,  95  Fed.  Rep.  325;  McPherson  v.  Fos- 
27  S.  W.  Rep.  739.  ter,  43  Iowa  48,  22  Am.  Rep.  215;  Gillim  v. 

4.  Elser  v.  Ft.  Worth,  (Tex.  Civ.  App.  1894)  Daviess  County,  (Ky.  1890)  14  S.  W.  Rep.  838; 
27  S.  W.  Rep.  739.  Citizens'  Bank  v.  Terrell,  78  Tex.  450;  Nolan 

5.  Kelly  v.  Minneapolis,  63  Minn.  125.  See  County  v.  State,  83  Tex.  182;  Morrill  v.  Smith 
also  Com.  v.  Reading,  15  W.  N.  C.  (Pa.)  529.  County,  (Tex.  Civ.  App.  1895)  33  S.  W.  Rep. 

6.  Gibson  v.  Knapp,  (Supm.  Ct.  Spec.  T.)  21  899.  See,  however,  Prickett  v.  Marceline,  65 
Misc.  (N.  Y.)  499.  Fed.  Rep.    469,  affirmed  (C.  C.  A.)  69  Fed. 

7.  See  Crocker  v.  Wolson,  30  Cal.  663;  Mills  Rep.  462. 

v.  Bellmer,  48  Cal.  124.  9.  Daviess  County  v.  Dickinson,  117  U.  S. 

8.  Hedges  v.  Dixon  County,  T50  U.  S.  182;  657;  Sutro  v.  Rhodes,  92  Cal.  117. 
Reineman  v.  Covington,  etc.,  R.  Co.,  7  Neb.  10.  Catron  v.  La  Fayette  County,  106  Mo. 
310;  Crogster  v.  Bayfield  County,  99  Wis.  I.  659. 

If,  however,  a  series  of  bonds  are  issued  at  11.  Determining  Date  of  Issue. — Citizens' Bank 

the  same  time  and  as  a  part  of  the  same  trans-  v.  Terrell,  78  Tex.  450. 
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By  the  Editorial  Staff. 

I.  Definitions,  91. 

1.  Homicide  in  General,  91. 

2.  Criminal  Homicide,  91. 

II.  Capacity  to  Commit  Criminal  Homicide,  91. 

1 .  ///  General,  9 1 . 

2.  Convicts,  92. 

3.  Corporations,  92. 

III.  Elements  of  Criminal  Homicide,  92 

1.  The  Killing,  92. 

a.  The  Life  Destroyed,  92. 

(1)  Existence  Essential,  92. 

(2)  Quantify  of  Vitality  and  Duration  of  Life  Immaterial,  92. 

(a)  In  General,  92. 

(b)  Killing  Person  Already  Mortally  Wounded,  93. 

(c)  Killing  Person  Incurably  Diseased,  93. 

b.  Cause  of.  Death,  93. 

(1)  In  General,  93. 

(2)  Death  Within  Year  and  Day,  93. 

(3)  Predisposing  Conditions,  94. 

(4)  Supervening  Causes,  94. 

{a)  Disconnected  from  Defendant' s  Act,  94. 
aa.  In  General,  94. 

bb.  Disease  Not  Resulting  from  Wound,  94. 

cc.    Supervening  Accident,  94. 

dd.  Supervening  Criminal  Agency,  94. 
(b)  Dependent  upon  Defendant' s  Act,  94. 

aa.  In  General,  94. 

bb.  Causes  Preventing  Recovery,  95. 
(<-)  When  Defendant' s  Act  Merely  Creates  a  Condition, 

95- 

aa.  Provoking  Fatal  Act  by  Another,  95. 
bb.  Provoking  Fatal  Act  by  Deceased,  96. 
(aa)  In  General,  96. 

(bb)  Death  in  Attempt  to  Escape  Violence, 
96. 

c.  Mode  of  Killing,  97. 

(1)  ///  General,  97. 

(2)  Communicating  Disease,  97. 

(3)  Procuring  Wrongful  Conviction  and  Execution,  97. 

(4)  Operating  upon  Mind  of  Deceased,  97. 

(a)  Death  from  Nervous  Irritation  or  Shock,  97. 

(b)  Compelling  Self -Destruction,  98. 

(c)  Advising  Commission  of  Suicide,  98. 

(5)  Wilful  or  Negligent  Omission  to  Act,  99. 

(a)  In  General,  99. 

(/')  Failure  to  Rescue  Person  from  Peril,  99. 

(c)  Failure  to  Prevent  Felonious  Homicide,  100. 

(d)  Failure  to  Provide  Necessaries,  100. 

d.  Time  of  Killing,  100. 
2    The  Person  Killed,  100. 

a.  In  General,  100 
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b.  Unborn  Children,  101. 

(1)  Doctrine  at  Common  Law,  101. 

(<z)  Killing  Unborn  Child  Not  Homicide,  101. 
(b)  When  Birth  Is  Complete,  101. 

(2)  Statutory  Provisions,  102. 

c.  Alien  Enemies,  102. 
3.  Intent,  102. 

a.  In  General,  102. 

b.  Nature  of  Intent,  102. 

(1)  Voluntary  Homicide,  102. 

(a)  In  General,  102. 

(^)  Motive  Immaterial,  103. 

(<r)  Commission  by  Command  of  Another,  103. 

ao.  /«  General,  103. 

Commission  under  Duress,  103. 

<:r.  Commission  under  Military  Order,  103. 

(2)  Involuntary  Homicide,  104. 

(a)  ///  General,  104. 

(£)  Criminality  Determined  by  Nature  of  Act,  104. 
<za.  Lawful  Acts,  104. 
Unlawful  Acts,  104. 
^.  Against  Whom  Directed,  104. 

(1)  General,  104. 

(2)  Directed  Against  Several  Persons,  105. 

(3)  Killing  One  Person  in  Attempt  to  Kill  Another,  105. 

(4)  Killing  in  Attempt  to  Commit  Suicide,  105. 

IV.  Criminal  Responsibility  of  Paeticipants,  105. 

1.  Introductory,  105. 

2.  Instigating  Others  to  Commit  Homicide,  106. 

a.  Liability  at  Common  Law,  106. 

(1)  I11  General,  106. 

(2)  Guilt  of  Accessory  Dependent  upon  That  of  Principal,  107. 

(a)  General  Rules,  107. 

(b)  Rule  in  South  Carolina,  107. 

(c)  Exception  in  Case  of  Principal  Ex  Necessitate,  107. 

b.  Liability  under  Statutes,  107. 

c.  Essential  Elements  of  Criminal  Liability,  108. 

(1)  Criminal  Intent,  108. 

(<z)  In  General,  108. 

(£)  Homicide  Must  Be  Consequential  to  Instigation,  108. 

(2)  Active  Encouragement  to  Crime,  109. 

(3)  Commission  of  Homicide,  109. 

(4)  Absence  at  Time  of  Homicide,  109. 

d.  What  Degrees  of  Homicide  Admit  Accessories  Before  the  Fact,  no. 

(1)  Murder,  1 10. 

(2)  Manslaughter,  no. 

3.  Aiding  and  Abetting  in  Homicide,  no. 

a.  General  Rule,  no. 

^.  Guilt  of  Aider  and  Abettor  Not  Dependent,  1 1 1. 
c.  Essential  Elements  of  Criminal  Liability,  112. 

(1)  Criminal  Lntent,  112. 

(a)  In  General,  112. 

(b)  Lntent  of  Each  Participate  the  Measure  of  His 

Guilt,  113. 
(*•)  Conspiracy  to  Do  Unlaivful  Act,  115. 

(2)  Presence  and  Participation,  115. 

(a)  Preconcert  Lacking,  Both  Presence  and  Participation 
Essential,  115. 
aa.  General  Principles,  115. 
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bb.  Presence   with  Knowledge  or  Approval  of 

Crime \  116. 
cc.  Failure  to  Interfere,  116. 
dd.  Presence  as  Evidence,  116. 
ee.  Knowledge  by  Principal  Actor  of  Assistance 

Rendered,  116. 
ff.  Proximity  to  Scene  of  Crime  Immaterial,  1 16. 

(b)  Preconcert  Shown,  Actual  or  Constructive  Presence 

Sufficient,  117. 
aa.  Where  Design  Is  to  Kill,  117. 
bb.  Where  Design  Is  to  Do  Other  Unlawful  Act, 

(c)  Participation  Shown,  Preconcert  Not  Essential,  118. 

(d)  Nature  of  Participation,  118. 

aa.  Intent  to  Aid  Essential,  118. 
bb.  Acts  Must  Be  Unlawful  and  Unjustifiable, 
118. 

cc.  Acts  Must  Contribute  to  the  Death,  119. 
(aa)  In  General,  119. 
(bb)  Sufficiency  of  Contribution,  119. 
(3)  Identity  of  Actual  Perpetrator,  119. 

d.  Degrees  of  Homicide  Admitting  Aiders  and  Abettors,  120. 

(1)  Murder,  120. 

(2)  Voluntary  Manslaughter,  120. 

e.  Degrees  of  Homicide  Not  Admitting  Aiders  and  Abettors,  120. 

(1)  Involuntary  Manslaughter,  120. 

(2)  Excusable  Homicide,  120. 

4.  Combining  in  Unlawful  Acts  Resulting  in  Homicide,  121. 

a.  General  Principle,  121. 

b.  Homicide  Arising  from  Omission  of  Duty,  123. 

c.  Circumstance  of  Duress,  123. 

d.  Essential  Elements  of  Criminal  liability,  124. 

5.  Receiving  or  Assisting  Slayer  after  the  Homicide,  125. 

6.  Abandonment  of  Criminal  Purpose,  126. 

a.  Defense  of  Abandonment,  126. 

(1)  Of  Design  to  Kill,  126. 

(2)  Of  Design  to  Do  Other  Unlawful  Act,  126. 

(3)  Of  Instigation  to  Kill,  126. 

b.  Essentials  of  Proof  ,  126. 

(1)  Unequivocal  Abandonment  Necessary,  126. 

(2)  Communication  Essential,  126. 

7.  Effect  of  Statutes,  126. 

8.  Punishment,  127. 

Jurisdiction,  128. 

1.  As  to  Place  of  Jurisdiction,  128. 

a.  /«  General,  128. 

-r4t  /  Causing  Death,  and  Death,  in  Different  Countries  or  States,  1 28. 

(1)  In  England,  128. 

(2)  In  United  States,  128. 

c.  Act  Causing  Death,  and  Death,  in  Different  Counties,  128. 

(1)  In  England,  128. 

(2)  In  United  States,  129. 

d.  Cause  Set  in  Motion  in  One  Jurisdiction  and  Entire  Effect  in  An- 

other, 129. 

2.  As  to  Court  Having  Jurisdiction,  129. 

a.  In  England,  129. 

b.  In  United  States,  130. 

(1)  State  Courts,  130. 

(2)  Federal  Courts,  130. 

(3)  Courts-martial,  131. 
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VI.  Murder,  131. 

1.  Definition,  131. 

2.  Intent  to  Kill,  132. 

a.  General  Rule,  132. 

b.  Implied  Intent  to  Kill,  132. 

c.  Intent  to  Kill  as  Evidence  of  Malice,  133. 

d.  Intent  to  Kill  as  Affecting  Degree  of  Murder,  133. 

e.  Intent  to  Kill  Made  Necessary  by  Statute,  133. 

3.  Malice,  133. 

a.  Definition  and  General  Principles,  133. 

b.  Distinguishing  Characteristic  of  Murder,  135. 

c.  Express  Malice  and  Implied  Malice,  136. 

(1)  In  General,  136. 

(2)  Express  Malice,  136. 

(3)  Implied  Afalice,  137. 

(a)  Definition,  137. 

(/;)  Malice  as  a  Presumption  of  Law,  137. 
(c)  Malice  as  an  Inference  of  Pact,  138. 

d.  Pacts  Supporting  Inference  of  Malice,  140. 

( 1 )  Pact  of  Killing,  1 40. 

(a)  In  General,  140. 

(b)  Killing  Officers  and  Others  in  Discharge  of  Public 

Duty,  141. 
aa.  Officers,  141. 

bb.  Private  Citizens  Assisting  Officer,  142. 
cc.  Private  Citizens  Acting  Independently  in  In- 
terest of  Justice,  143. 
dd.  Limitations  of  Pule,  143. 
(a a)  In  General,  143. 
(bb)  Legal  Authority  to  Act,  143. 
aaa.  In  General,  143. 
bbb.  Acts  Done  under  Legal  Process, 

143- 

ccc.  Arrest  Without  Warrant,  144. 
(cc)  Legality  in  Exercise  of  Authority,  144. 
(dd)  Defendant's  Knowledge  of  Authority, 
144. 

aaa.  In  General,  144. 

bbb.  Knowledge  of  Official  Char- 
acter Presumed,  145. 

ccc.  Knowledge  of  Cause  of  Arrest 
Presumed,  145. 

(c)  Killing  in  Perpetration  of,  or  Attempt  to  Perpetrate, 

Felony,  145. 
aa.  Rule  Stated,  145. 

bb.    What  Constitutes  Killing  in  Perpetration,  etc., 

of  Felony,  146. 
cc.   Attempting  to  Kill  Third  Person,  147. 

(2)  Means  or  Mode  of  Killing,  148. 

(a)  Circumstances  of  Cruelty  or  Atrocity,  148. 

(b)  Use  of  Deadly  Weapons,  149.  ■ 

aa.  Rule  Stated,  149. 

bb.   What  Constitutes  Deadly  Weapon,  151. 

(aa)  Definition  and  General  Principles,  151. 

(bb)  Instances  of  Deadly  Weapons,  152. 
cc.   Determination  of  Deadly  Character,  152. 

(<7<7)  Question  for  Court,  152. 

(bb)  Question  for  Jury,  153. 
dd.  Setting  Spring  Guns  and  Other  Dangerous 

Contrivances,  153. 
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(c)  Use  of  Poison,  153. 
(3)  Gross  Recklessness  and  Misconduct,  153. 
U)  Neglect  0/  Duty,  155. 
4.  Degrees  of  Murder,  156. 

a.  No  Degrees  at  Common  Law,  156. 

b.  Degrees  Created  by  Statute,  156. 

(1)  Ln  General,  156. 

(2)  Murder  in  First  Degree,  156. 

(a)  Statutory  Provisions,  156. 

(b)  Elements  of  Murder  in  First  Degree,  157. 

aa.  Premeditation  and  Deliberation,  157. 
(aa)  Rule  Stated,  157. 
(bb)  Definitions,  159. 
(cc)    Time  for  Deliberation,  159. 
(dd)  Question  of  Fact  for  Jury,  161. 
(ee)  Evidence  of  Premeditation  and  Delib- 
eration, 161. 
bb.  Extreme  Atrocity  or  Cruelty,  164. 
cc.  Killing  in  Perpetration  of,  or  Attempt  to  Per- 
petrate, Designated  Felonies,  164. 
dd.  Intent  to  Kill,  165. 

(aa)  Wilful,  Deliberate,  and  Premeditated 
Murder,  165. 
aaa.  Ln  General,  165. 
bbb.  M urder  by  M cans  of  Poison, 
166. 

ccc.    Murder  by  Lying  in  Wait,  1 66. 
(bb)  Homicide  Committed  in  Perpetration 

of  Another  Felony,  167. 
(cc)  Proof  of  Lntent  to  Kill,  167. 
ee.  Malice,  167. 

(3)  Murder  in  Second  Degree,  168. 

(a)  What  Constitutes  in  General,  168. 
Deliberation  and  Premeditation,  168. 

(c)  Lntent  to  Kill,  169. 

(d)  Presumption  from  Fad  of  Killing,  170. 

(4)  M urder  in  Third  Degree,  170. 

c.  Determination  of  Degree,  170. 

(1)  Ln  General,  170. 

(2)  Effect  of  Plea  of  Guilty,  171. 

(3)  Doubt  as  to  Degree,  171. 

VII.  Manslaughter,  171. 

1.  Definition,  171. 

2.  Voluntary  Manslaughter,  172. 

a.  Definition,  172. 

b.  Distinguished  from  Murder,  172. 

c.  Killing  in  Sudden  Passion,  173. 

(1)  In  General,  173. 

(2)  Nature  of  Emotion,  173. 

(3)  Violence  of  Emotion,  173. 

(4)  Necessity  of  Provocation,  1 74. 

(5)  Killing  Must  Proceed  from  Passion  under  Provocation,  175. 

(a)  Ln  General,  175. 

(b)  Killing  from  Previous  Malice,  175. 

aa.  Ln  General,  175. 

bb.   When  Killing  Will  Be  Attributed  to  Old 
Grudge,  175. 

(c)  Killing  in  Brutal  or  Ferocious  Manner,  175. 
(d)  Killing  in  Revenge  —  Cooling  Time,  176. 

aa.  Rule  Stated,  176. 
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bb.  Sufficiency  of  Cooling  Time,  176. 
(aa)  In  General,  176. 
(bb}  Question  of  Law  or  Fact,  177. 
(6)  Adequacy  of  Provocation,  177. 

(a)  In  General,  177. 

(b)  Words  and  Gestures,  179. 

aa.  Words  and  Gestures  Affecting  Accused,  179. 
bb.  Insulting  Words  and  Conduct  to  Female 
Relatives,  181. 

(aa)  General  Doctrine,  181. 

(bb)  Statutory  Rule  in  Texas,  181. 

(c)  Acts  Affecting  Person,  182. 

aa.  Assaults  and  Batteries,  182. 
(aa)  In  General,  182. 

(bb)  Plows  or  Wounds  Involving  Pain  or 

Injury,  1 83. 
(cc)  Slight  Blows,  183. 

(dd)  Blows  by  JFomen,  Children,  and  Infir?n 

Persons,  183. 
(ee)  Indignities  Accompanying  Attack,  183. 
(  ff)  Attack  Provoked  by  Accused,  184. 
bb.  Mutual  Combat,  184. 

(aa)  In  General,  184. 

(bb)  Intent  to  Kill  or  Do  Great  Bodily 
Harm,  184. 

(cc)  Taking  Unfair  Advantage  of  Antago- 
nist, 185. 

(dd)  Combat  Provoked  by  Accused,  185. 
(ee)  Killing  Peacemaker,  185. 
cc.  Restraining  Liberty  of  Accused,  186. 
dd.  Killing  Friend  or  Relative  of  Accused,  186. 
ee.  Illegal  Arrest,  186. 

(d)  Acts  Affecting  Pride  and  Reputation  of  Accused,  187. 

aa.  Adultery  of  Wife,  187. 

bb.  Illicit  Intercourse  with  Other  Members  of 
Defendant's  Family,  188. 
(e)  Acts  Affecting  Property,  188. 
d.  Other  Killings  Without  Malice,  1 89. 
Involuntary  Manslaughter,  189. 

a.  Definition,  189. 

b.  Distinguished  from  Accident  and  Murder,  189. 

c.  Unlawful  Acts  Causing  Death,  190. 

(1)  Misdemeanors,  190. 

(a)  In  General,  190. 

(b)  Assaults  and  Batteries,  190. 

(c)  Attempting  or  Producing  Abortion,  190. 

(2)  Reckless  or  Dangerous  Acts,  191. 

(a)  In  General,  191. 

(b)  Improper  Use  of  Firearms,  191. 

aa.  Reckless  Discharge,  191. 
bb.  Accidental  Discharge  During  Improper  Use, 
192. 

(c)  Athletic  Sports,  192. 
(d)  Practical  Jokes,  193. 

(e)  Abandonment  of  Children,  193. 

d.  Improper  Performance  of  Lawful  Acts,  193. 

(1)  Wilful  Misbehavior,  193. 

(a)  Immoderate  Punishment,  193. 

(b)  Excessive  Violence  of  Officer,  194. 

(c)  Ejecting  Trespasser  with  Un/aivful  Violence,  194. 
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(2)  Culpable  Negligence,  194. 

(a)  General  Principles,  194. 

(b)  Negligence  in  Respect  to  Dangerous  Agencies,  195. 

aa.  In  General,  195. 
bb.  Operation  of  Railroads,  195. 
cc.  Management  of  Vessels,  196. 
(aa)  At  Common  Law,  196. 
(bb)  Under  United  States  Statutes,  196. 
dd.  Driving  Vehicles,  196. 
ee.  Operating  Machinery,  197. 
ff.  Erecting  Buildings,  197. 

gg.  Negligence  of  Physicians  and  Surgeons,  197. 
e.   Wilful  or  Negligent  Omission  of  Duty,  197. 

(1)  Failure  to  Rescue  Person  from  Peril,  197. 

(2)  Negligence  in  Care  of  Dependent  Person,  198. 

(a)  Statement  of  Rule,  1 98. 

(b)  Requisites  of  Criminal  Liability,  198. 

aa.  Duty  to  Supply  Necessaries,  198. 

bb.  Ability  to  Perform  Duty,  198. 

cc.  Negligence  Must  Have  Been  Culpable,  198. 

(c)  Effect  of  Religious  Disbelief  in  Efficacy  of  Drugs, 

198. 

4.  Degrees  of  Manslaughter,  199. 

a.  In  General,  199. 

b.  Voluntary  and  Involuntary  Manslaughter,  200. 

c.  Involuntary  Homicide  in  Perpetration  of  Crime  Not  Felonious,  200. 

d.  Assisting  Suicide,  200. 

e.  Unnecessary  Killing  in  Resisting  Unlawful  Act,  200. 

f.  Unintentional  Killing  in  Heat  of  Passion,  200. 

g.  Residuary  Clause,  201. 

VIII.  Justifiable  and  Excusable  Homicide,  201. 

1.  Definitions  and  Distinctions,  201. 

a.  Justifiable  Homicide  Defined,  201. 
0.  Excusable  Homicide  Defined,  201. 

c.  Common-law  Distinctions,  202. 

d.  Modern  Rule,  202. 

e.  Excusable  Homicide  and  Manslaughter  Distinguished,  202. 

2.  Matters  of  Justification  and  Excuse,  202. 

a.  Performance  of  Legal  Duties  or  Promotion  of  Justice,  202. 

(1)  In  General,  202. 

(2)  Execution  of  Sentence  of  Death,  203. 

(a)  In  General,  203. 

(b)  Circumstances  Essential  to  Justification,  203. 

(3)  Arrest,  203. 

(a)  In  General,  203. 

(b)  Overcoming  Resistance,  204. 

aa.  In  Case  of  Felony,  204. 

bb.  In  Case  of  Offense  less  than  Felony,  204. 

cc.  In  Civil  Offenses,  205. 
dd.  Arrest  by  Private  Person,  205. 

ee.  Where  Arrest  Is  Illegal,  205. 

(c)  Preventing  Escape,  205. 

aa.  In  Case  of  Felony,  205. 

bb.  In  Case  of  Offense  Less  than  Felony,  206. 

cc.  In  Civil  Offenses,  206. 

dd.  Arrest  by  Private  Person,  206. 

ee.  Where  Arrest  Is  Illegal,  207. 

(d)  Preventing  Interference  by  Third  Persons,  207. 

(4)  Prevention  of  Escape  from  Prison,  207. 
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(5)  Pr  evention  of  Felony,  207. 

aa.  In  General,  207. 

bb.  Limitations  of  Rule,  208. 

b.  Accident,  208. 

c.  Seduction  of  Female  Relatives,  208. 

d.  Self-defense,  209. 

e.  Law  of  Necessity,  209. 

3.  'justification  or  Excuse  Limited  by  Necessity,  210. 
IX.  Evidence,  211. 

1.  Scope  of  Section,  211. 

2.  Admissibility,  211. 

# .  In  General,  211. 

/>.  Dying  Declarations,  213. 

^.  Circumstantial  Evidence,  213. 

</.  Evidence  as  to  Motive,  214. 

(1)  General,  214. 

(2)  Pecuniary  Gain,  215. 

(3)  Removal  of  Burden  or  Obstacle,  216. 

(4)  Infidelity,  216. 

(5)  Jealousy,  216. 

(6)  Suppression  of  Evidence,  216. 

<r.  Relations  and  Feelings  Existing  Between  Accused  and  Deceased, 

f.  Threats,  219. 

(1)  i?y  Accused,  219. 

(a)  Purpose  of  Admission,  219. 
(^)  Against  Whom  Directed,  220. 
(c)  Weight,  221. 
(«)  Sufficiency,  222. 

(2)  j5y  Deceased,  222. 

(3)  -5y  Third  Persons,  224. 

£\  Means,  Preparation,  and  Opportunity,  224. 
//.  Character,  225. 

/.  Evidence  as  to  Deceased  Going  Armed,  226. 
/.  Condition  of  Body  and  Clothing  of  Deceased,  226. 
k.  Condition  of  Weapons,  227. 
/.  Articles  in  Evidence,  227. 

(1)  ///  General,  227. 

(2)  Clothing,  227. 
Letters,  228. 

«.  Maps  and  Diagrams,  228. 

0.   Possession  of  Property  of  Deceased,  228. 

Relative  Strength  of  Accused  and  Deceased,  228. 
q.    Evidence  Incriminating  Another,  229. 

3.  Presumptions  and  Burden  of  Proof  ,  229. 

4.  Weight  and  Sufficiency  of  Evidence,  229. 

5.  Proof  of  Corpus  Delicti,  230. 

a.  Definition,  230. 

^.  Necessity  for  Proof,  231. 

<r.  //iw  Proved,  232. 

6.  Proof  of  Identity,  234. 

7.  Proof  of  Venue,  234. 

8.  Proof  of  Time  of  Death,  234. 
X.  Limitation  of  Prosecution,  235. 

1.  Murder,  235. 

2.  Manslaughter,  235. 

XI.  Punishment,  235. 

1.  Murder,  235. 

a.  /«  General,  235. 

Alurder  in  First  Degree,  235. 
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(1)  Death  Penalty,  235. 

(2)  Imprisonment,  236. 

(a)  As  Alternative  of  Death,  236. 

(b)  Imprisonment  as  Exclusive  Punishment,  237. 

c.  Murder  in  Second  Degree,  237. 

d.  Murder  in  Third  Degree,  238, 
2.  Manslaughter,  238. 

XII.  Murder  as  Affecting  Devolution  of  Property,  238. 

CROSS-REFERENCES. 

For  Matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice. 
title  HOMICIDE,  vol.  10,  p.  106. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see  the 
following  titles  in  this  work:  ABORTION,  vol.  1,  p.  186;  ACCESSORY, 
vol.  1,  p.  257;  ACCOMPLICES,  vol.  1,  p.  389;  ADMIRALTY  JURIS- 
DICTION, vol.  1,  p.  645;  AIDER  AND  ABETTOR,  vol.  2.  p.  29; 
ALIBI,  vol.  2,  p.  53;  ARREST,  vol.  2,  p.  832;  ASSAULT  AND  BAT- 
TERY, vol.  2,  p.  952;  ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250; 
BAIL  AND  RECOGNIZANCE  (IN  CRIMINAL  CASES),  vol.  3,  p.  651 ; 
BLOOD  STAINS,  vol.  4,  p.  587;  CHARACTER  (IN  EVIDENCE),  vol. 
5,  p.  850;  CONCEALMENT  OF  BIRTH  OR  DEATH,  vol.  6,  p.  424; 
CONFESSIONS,  vol.  6,  p.  520;  CONSPIRACY,  vol.  6,  p.  830;  CORO- 
NERS, vol.  7,  p.  598;  CORPUS  DELICTI,  vol.  7,  p.  861;  CRIMINAL 
LAW,  vol.  8,  p.  274;  CRUEL  AND  UNUSUAL  PUNISHMENT,  vol. 
8,  p.  436;  DEATH  BY  WRONGFUL  ACT,  vol.  8,  p.  851;  DUELLING, 
vol.  10,  p.  311;  DYING  DECLARATIONS,  vol.  10,  p.  359;  EVIDENCE, 
vol.  11,  p.  484;  EXPERT  AND  OPINION  EVIDENCE,  vol.  12,  p.  414; 
FOOTPRINTS,  vol.  13,  p.  731;  ID£NTITY,vo\.  15,  p.  918;  INFANTS, 
vol.  16,  p.  255;  INSANITY,  vol.  16,  p.  558;  INTOXICATION,  vol.  17, 
p.  398;  JEOPARDY,  vol.  17,  p.  580;  MALICE,  vol.  19,  p.  623:  PARDON, 
AMNESTY,  AND  REPRIEVE,  post ;  POISONS  AND  POISONING; 
RES  GESTAE;  SELF-DEFENSE;  SENTENCE;  SUICIDE. 

1.  Definitions  —  1.  Homicide  in  General.  —  Homicide  is  a  comprehensive 
word  which  means  any  killing  of  a  human  being,  whether  by  his  own  act  or 
by  the  act  of  another.1  It  does  not  necessarily  import  a  crime,2  but  includes 
also  those  cases  in  which  the  law  justifies  or  excuses  the  taking  of  human  life.3 

2.  Criminal  Homicide.  —  A  homicide  is  criminal  only  when  the  act  or  con- 
duct resulting  in  death  proceeds  from  an  unlawful  intent,  and  such  intent 
exists  in  every  case  where  the  homicide  is  either  voluntarily  committed  with- 
out legal  justification  or  excuse,  or  is  the  involuntary  result  of  any  unlawful 
act  or  conduct.4 

Classification  of  Criminal  Homicide.  —  There  are  two  grades  or  classes  of  criminal 
homicide,  viz.,  murder  and  manslaughter,  each  of  which  grades  will  be  fully 
discussed  elsewhere  in  this  article.5 

II.  Capacity  to  Commit  Criminal  Homicide  —  1.  In  General.  —  Any  person 
physically  capable  of  causing  the  death  of  another,  and  of  sufficient  mental 
capacity  to  entertain  a  criminal  intent,  may  be  guilty  of  criminal  homicide.6 

1.  Homicide  in  General  —  Definition. —  Com.  2.  Crime  Not  Necessarily  Imported  by  Word 

v.  Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  "Homicide."  —  Siberry  v.  State,  149  Ind.  684. 

711.    See  also  Stephen  Dig.  Cr.  L.   154;   4  See  also  U.  S.  v.  Carr,  1  Woods  (U.  S.)  480. 

Black.  Com.  177.  3.  See  infra,  this  title,  Justifiable  and  Excu- 

Formerly  "homicide"'  was  used  in  (he  sense  sable  Homicide,  and  the  title  Sf.lf-deff.nse. 

now  applied  to  "manslaughter."    See.  I  Hale  4.  Criminality  of  Homicide  Dependent  on  Intent, 

P.  C.  425,  where  it  is  said  that  "  murder  is  a  — See  infra    this  title,  Elements  of  Criminal 

killing  of  a  man  ex  malitia  prwcogitata;  homi-  Homicide  —  Intent. 

cide   is  killing  a    man  without    forethought  5.  See  infra,  this  title,  Murder;  Manslaughter. 
malice."  See  also  Reg.  v.  Saunders, Plowd  474.  6.  For  a  full  discussion  of  the  principles  de- 
Killing  One's  8elf  as  a  Species  of  Homicide.—  termining  the  capacity  to  entertain  criminal 
See  the  title  Suicide.  intent,  see  the  titles,  Infants,  vol.  16,  p.  311- 
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2.  Convicts.  —  A  convict,  though  under  sentence  of  imprisonment  for  life, 
is  not  civilly  dead  in  such  a  sense  that  he  is  incapable  of  committing  criminal 
homicide.  Of  course,  a  life  convict  is  not  likely  to  be  prosecuted  for  any 
grade  of  homicide  not  capitally  punished,  because  of  the  futility  of  the 
proceeding,  but  capital  convictions  for  the  murder  of  keepers1  and  fellow 
convicts,8  are  not  infrequent. 

3.  Corporations.  — ■  A  corporation  being  a  mere  artificial  person  and  incapa- 
ble of  entertaining  a  criminal  intent  cannot  be  guilty  of  criminal  homicide.3 
But  by  statute  in  some  of  the  New  England  states  an  indictment  may  be 
prosecuted  against  a  corporation  to  recover  damages  for  the  death  of  a  person 
by  its  wrongful  act.  This,  however,  is  a  mere  civil  suit  in  a  criminal  form, 
and  is  intended  not  so  much  to  punish  the  corporation  as  to  furnish  a  prompt 
and  summary  method  of  recovering  compensation  for  the  civil  injury.4 

III.  Elements  of  Criminal  Homicide  —  1.  The  Killing  —  a.  The  Life 
DESTROYED  —  (i)  Existence  Essential.  —  In  order  that  a  person  may  be  guilty 
of  the  death  of  another  it  is  clearly  essential  that  the  life  of  the  latter  must 
have  continued  up  to  the  very  instant  the  force  set  in  motion  by  the  accused 
operated  upon  it,  for  if  the  unlawful  blow  fell  upon  a  lifeless  body  no  homi- 
cide has  been  committed,  however  malicious  may  have  been  the  motive  of  the 
accused.5 

Presumed  Continuance  of  Life.  —  Yet  this  continuance  of  life  is  not  a  fact  that  is 
always  susceptible  of  proof.  On  the  contrary,  many  cases  may  be  imagined  in 
which  it  would  be  utterly  impossible  for  the  prosecution  to  disprove  the  asser- 
tion that  the  deceased  was  dead  from  other  causes  when  the  act  of  the  accused 
was  committed;  and  no  conviction  would  be  possible  if  the  prosecution  was 
obliged  to  rebut  this  assertion  by  proof.  Hence  the  law  indulges  the  pre- 
sumption that  a  person  shown  to  have  been  alive  at  a  particular  time  continues 
in  existence  up  to  the  moment  when  a  cause  of  death  is  shown,  and  casts  upon 
the  accused  the  burden  of  rebutting  it,6  or  at  least  of  showing  circumstances 
sufficient  to  create  a  reasonable  doubt.7 

(2)  Quantity  of  Vitality  and  Duration  of  Life  Immaterial  —  (a)  in  General. 
—  But  though  a  human  body  must  be  alive  in  order  that  it  may  be  the  subject 
of  homicide,  yet  the  quantity  of  vitality  which  it  retains  at  the  moment  the 
fatal  blow  is  given,  and  the  length  of  time  life  would  otherwise  have  continued, 
are  immaterial  considerations.  If  any  life  at  all  is  left  in  the  human  body, 
even  the  least  spark,  the  extinguishment  of  it  is  as  much  homicide  as  the 
killing  of  the  most  vital  being.8 

Insanity,  vol.  16,  p.  618;  Intoxication,  vol. 
17,  P-  403- 

1.  Convicts.  —  State  v.  Allen,  47  Conn.  121; 
Chasef.  People,  40  111.  352;  State  v.  Atkinson, 
8  Ohio  Dec.  405,  6  Ohio  N.  P.  232. 

2.  Singleton  v.  State,  71  Miss.  782,  42  Am. 
St.  Rep.  488;  State  v.  Connell,  49  Mo.  282; 
Coleman  v.  State,  35  Tex.  Crim.  404. 

3.  Corporations.  —  See  the  title  Corporations, 
vol.  7,  p.  844. 

Canada  Statute  -  Indictment  Will  Not  Lie.  — 
Reg.  v.  Great  West  Laundry  Co.,  13  Manitoba 
66,  3  Can.  Crim.  Cas.  514.  See  also  Reg.  v. 
Union  Colliery  Co.,  7  British  Columbia  247,  3 
Can.  Crim.  Cas.  523. 

4.  Indictment  for  Death  by  "Wrongful  Act.  — 
State  v.  Grand  Trunk  R.  Co.,  58  Me.  176,  4 
Am.  Rep.  258;  Com.  v.  Boston,  etc.,  R.  Co., 
129  Mass.  500,  37  Am.  Rep.  382;  Com.  v.  Boston, 
etc.,  R.  Co.,  133  Mass.  383;  Com.  v.  Boston, 
etc.,  R.  Corp.,  134  Mass.  211;  Stale  v.  Man- 
chester, etc.,  R.  Corp.,  52  N.  H.  528;  State  v. 
Grand  Trunk  R.  Co.,  58  N.  H.  198.  See  also 
the  titles  Corporations,  vol.  7,  p.  844,  and 
Death  by  Wrongful  Act,  vol.  8,  p.  851. 
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—  1  Whart.  Cr.  L.  (10th  ed.),  §  309;  U.  S. 
v.  Hewson,  Brun.  Col.  Cas.  (U.  S.)  532,  26  Fed. 
Cas.  No.  15,360. 

6.  Presumed  Continuance  of  Life.  —  Com.  r>. 
Harman,  4  Pa.  St.  269. 

7.  Rebutting  Presumption  of  Continuance  of 
Life.  —  In  U.  S.  v.  Knowles,  4  Sawy.  (U.  S.) 
517,  26  Fed.  Cas.  No.  15,540,  the  defendant,  the 
master  of  a  ship,  was  indicted  for  murder  in 
omitting  to  stop  the  vessel  and  endeavor  to 
rescue  a  seaman  who  had  fallen  overboard. 
The  man  had  fallen  from  a  yardarm,  at  a 
great  distance  above  the  water,  and  the  de- 
fendant contended  that  death  had  been  caused 
by  the  fall,  and  that  his  negligence,  if  any, 
consisted  merely  in  the  omission  to  pick  up  the 
lifeless  body.  But  the  court  applied  the  pre- 
sumption of  continuance  of  life,  and  charged 
the  jury  that  the  burden  was  upon  the  defend- 
ant to  show  that  the  fall  was  fatal,  or  to  show 
such  attendant  circumstances  as  to  create  a 
reasonable  doubt  whether  such  was  not 
the  fact. 

8.  Quantity  of  Vitality  and  Duration  of  Life 
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(b)  Killing  Person  Already  Mortally  Wounded.  —  Hence  the  fact  that  a  person  is 
already  mortally  wounded  docs  not  affect  the  crime  of  another  who  actually 
dispatches  him,1  or  who  does  some  act  which  contributes  to  or  accelerates  his 
death.* 

(c)  Killing  Person  incurably  Diseased.  —  So  the  fact  that  the  deceased  was  affected 
with  an  incurable  disease,  which  would  in  all  probability  have  caused  his  death 
in  a  short  while,  does  not  extenuate  the  guilt  of  his  slayer;  for  the  law  does 
not  measure  the  enormity  of  the  crime  by  the  probable  duration  of  the  life 
which  it  extinguishes,  but  holds  the  cutting  off  of  a  single  moment  equally 
criminal  with  the  extinguishment  of  the  longest  expectancy.3 

b.  Cause  OF  Death  —  (i)  ///  General.  — The  cause  of  death  of  a  person 
alleged  to  have  been  slain  is  not  itself  a  matter  of  proof,  but  is  a  presumption 
of  fact  from  matters  in  proof.  If  an  injury  capable  of  producing  death  is 
shown,  followed  by  the  decease  of  the  injured  person,  the  presumption  arises 
that  the  injury  was  the  cause  of  death,4  and  if  no  other  cause  is  suggested  by 
the  evidence  the  conclusion  becomes  practically  irresistible,5  and  need  not  be 
corroborated  by  expert  testimony.6 

(2)  Death  Within  Year  and  Day.  ■ —  This  presumption,  however,  does  not 
extend  beyond  the  limit  of  a  year  and  a  day  from  the  time  of  the  infliction  of 
the  injury.  If  the  deceased  did  not  die  within  that  period  the  law  presumes 
his  death  to  have  resulted  from  some  cause  other  than  the  injury,  and  exon- 
erates the  person  inflicting  it  of  the  homicide,  although  if  force  was  used  he 
may  be  convicted  of  some  degree  of  assault.7 


Immaterial.  —  Thus  the  fact  that  the  body  was 
apparently  so  inanimate  as  to  deceive  the 
slayer  into  the  belief  that  life  was  extinct  and 
that  he  was  decapitating  a  lifeless  body  does 
not  affect  the  character  of  the  crime.  Jackson 
v.  Com.,  100  Kv.  239,  66  Am.  St.  Rep.  336. 

1.  Killing  Person  Already  Mortally  Wounded. 
—  People  v.  Ah  Fat,  48  Cal.  61. 

2.  Act  Contributing  as  a  Cause  of  Death.  — 
Tidwell  v.  State,  70  Ala.  33;  State  v.  Mat- 
thews, 38  La.  Ann.  795-  Fisher  v.  State,  10  Lea 
(Tenn.)i5i;  Wilson  v.  State,  (Tex.  Crim.  1893) 
24  S.  W.  Rep.  409.  Bui  if  the  blow  given  by 
the  defendant  did  not  contribute  to  the  death, 
he  is  not  guilty  of  homicide,  however  illegal 
his  intent.  Rhodes  v.  State.  39  Tex.  Crim. 
332. 

Inflicting  Two  Wounds,  the  First  Excusably, 
the  Second  Feloniously.  —  Thus  if  a  person  in- 
flicts two  wounds  upon  another,  each  fatal  >n 
itself,  the  first  while  acting  in  self-defense,  and 
the  second  after  the  deceased  had  declined 
further  combat  and  was  fleeing,  the  accused 
may  be  guilty  of  criminal  homicide  in  inflict- 
ing the  last  wound  if  it  contributed  to  the 
death.  Rogers  v.  State,  60  Ark.  76,  46  Am.  St. 
Rep.  154.  See  also  Miller  v.  State,  37  Ind. 
432. 

3.  Killing  Person  Incurably  Diseased.  —  State 
v.  Morel,  2  Ala.  275;  People  v.  Moan,  65  Cal. 
532;  People  v.  Lanagan,  81  Cal.  142;  Com.  v. 
Fox,  7  Gray  (Mass.)  585;  Com.  v.  McCue,  1 
Lack.  Leg.  Rec.  'Pa.)  419. 

4.  Cause  of  Death  — Prima  Facie  Proof.  —  U.  S. 
v.  Wiltberger,  3  Wash.  (U.  S.)  515,  28  Fed. 
Cas.  No.  16.738. 

Burden  of  Proof.  —  In  some  cases  it  has  been 
held  that  where  a  wound  from  which  death 
might  ensue  has  been  inflicted  and  has  been 
followed  bv  death,  the  burden  of  proof  is  upon 
the  person  inflicting  the  wound  to  make  it  ap- 
pear that  death  did  not  result  from  such  wound 
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but  from  some  other  cause.  Edwards?'.  State, 
39  Fla.  753;  State  v.  Briscoe,  30  La.  Ann.  433. 
But  the  better  rule  is  that  if  there  is  any  evi- 
dence, however  slighl,  to  sustain  the  theory 
that  such  wound  was  not  the  cause  of  death, 
the  court  should  submit  it  to  the  jury.  Smith 
v.  State,  50  Ark.  545. 

6.  When  Conclusion  Becomes  Irresistible.  — 
People  v.  O'Connell,  78  Hun(N.  Y.)323;  Loew 
t.  State,  60  Wis.  559. 

In  such  case  an  instruction  which  assumes 
that  the  killing  was  shown  by  the  evidence  is 
not  erroneous.  Davis  v.  People,  114  111.  86. 
But  see  Garrett  v.  State,  97  Ala.  18.  Nor  is  it 
error  to  refuse  to  charge  as  to  assault  with 
intent  to  kill.  Fulcher  v.  Stale,  28  Tex.  App. 
4°5- 

6.  Expert  Testimony  Not  Necessary.  —  State  v. 
Murphy,  9  Nev.  394;  Lemons  v.  State,  97 
Tenn.  560;  Mayfield  v.  State,  101  Tenn.  673; 
State  v.  Moody,  7  Wash.  395. 

7.  Death  Within  Year  and  Day  —  Arkansas.  — 
Btassfield  v.  State,  55  Ark.  556. 

Cali fotnia.  —  People  v.  Aro,  6  Cal.  207,  65 
Am.  Dec.  503;  People  v.  Kelly,  6  Cal.  210; 
People  v.  Steventon,  9  Cal.  273. 

Indiana.  —  Epps  v.  State,  102  Ind.  539. 

Massachusetts.  —  Com.  v.  Parker.  2  Pick. 
(Mass.)  549;  Com.  v.  Robertson,  162  Mass.  go. 

Michigan.  —  Chapman  v.  People,  39  Mich. 
357- 

Missouri.  — State  v.  Sides,  64  Mo.  384;  State 
v.  Mayfield,  66  Mo.  125. 

Nevada.  —  State  v.  Huff,  11  Nev.  17. 

North  Carolina. — State  v.  Orrell,  I  Dev.  L. 
(12  N.  Car.)  139,  17  Am.  Dec.  563. 

Texas.  —  Hardin  v.  State,  4  Tex.  App.  355; 
Edmondson  v.  State,  41  Tex.  496. 

In  Computing  the  Time  the  whole  day  upon 
which  the  hurt  was  done  shall  be  reckoned  the 
first.  1  Hawks.  P.  C,  c.  31,  §  9;  4  Black. 
Com.  197. 
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(3)  Predisposing  Conditions.  —  If  the  act  of  the  defendant  is  the  efficient 
cause  of  another's  death,  the  circumstance  that  the  weak  constitution,  ill- 
health,  or  immoral  habits  of  the  deceased  contributed  remotely  to  his  death, 
by  producing  a  predisposing  condition  without  which  the  defendant's  act 
would  not  have  resulted  fatally,  does  not  affect  the  fact  of  the  killing,  whether 
the  defendant  was  cognizant  of  such  condition  or  not.1 

(4)  Supervening  Causes  —  (a)  Disconnected  from  Defendant's  Act  —  aa.  In  General. 
—r  But  when  the  person  alleged  to  have  been  slain  dies,  not  immediately  from 
the  injury  but  from  some  supervening  cause,  the  defendant  is  clearly  not  guilty 
of  homicide  unless  such  cause  is  itself  a  consequence  of  the  defendant's  act.2 

66.  Disease  Not  Resulting  from  Wound.  —  Thus  if  the  wounded  man,  subse- 
quent to  the  assault  upon  him,  contracts  a  disease  not  referable  to  his  wound, 
or  to  his  enfeebled  mental  or  physical  condition  resulting  from  it,  and  dies 
therefrom,  the  party  inflicting  the  wbund  is  not  guilty  of  homicide,  but  only 
of  a  grievous  assault.3 

cc.  Supervening  Accident.  —  So  if,  notwithstanding  his  wound,  the  deceased 
comes  to  his  death  by  an  accident,  not  occurring  in  consequence  of  the  injury, 
his  assailant  is  not  guilty  of  homicide.4 

dd.  Supervening  Criminal  Agency.  —  For  the  same  reason,  one  who  inflicts  a 
mortal  wound  upon  another  cannot  be  charged  with  his  death,  if,  before  it 
ensues  from  that  cause,  he  is  dispatched  by  a  third  person,  acting  inde- 
pendently and  without  concert  or  procurement  of  the  first  assailant.5  In  such 
a  case  the  two  assailants  cannot  be  indicted  as  joint  murderers,  because  of  the 
want  of  connection  between  them,  and  since  the  second  is  clearly  guilty,"  to 
convict  the  first  as  well  would  involve  the  absurdity  of  assuming  that  the 
deceased  had  been  killed  twice.T 

(b)  Dependent  upon  Defendant's  Act  ■ —  aa.  In  General.  —  But  when  the  supervening 
cause  of  death  results  from  the  defendant's  act  as  a  natural  consequence,  the 
act,  though  operating  mediately,  is  yet  as  much  the  efficient  cause  of  death  as 
if  death  had  resulted  directly  from  it.  Thus  although  a  wounded  man  may 
die  from  strangulation  produced  by  an  attempt  to  administer  restoratives  to 
him,8  or  from  a  surgical  operation  honestly  believed  to  be  necessary,9  or  from 
chloroform  administered  to  facilitate  such  operation,10  or  from  an  accident 
occurring  during  its  performance, 11  or  from  fever,12  blood  poisoning,13  or  other 

1.  Predisposing  Conditions  —  England.  —  Rex  party,  see  infra,  this  title,  Manslaughter  — 
v.  Cheeseman,  7  C.  &  P.  455,  32  E.  C.  L.  583.  Involuntary  Manslaughter — Culpable  ATegligence. 
But  see  Johnson's  Case,  1  Lewin  C.  C.  164.  3.  Disease  Not  Resulting  from  Wound.  —  Har- 

United  States. — U.  S.  v.  Woods,  4  Cranch  vey  v.  State,  40  Ind.  516;  Bush  r  .  Com.,  78  Ky. 

(C.  C.)  484,  28  Fed.  Cas.  No.  16,760.  268;  State  v.  Foote,  58  S.  Car.  218;  Livingston 

Alabama.  — Stale  v.  Morea,  2  Ala.  275;  Win-  v.  Com.,  14  Gratt.  (Va.)  592. 

ter  v.  State,  123  Ala.  1.  4.  Com.  v.  Cozine,  (Ky.  1888)  9  S.  W.  Rep. 

California.  —  People  v.  Moan,  65  Cal.  532.  289. 

Florida.  —  Baker  v.  Stale,  30  Fla.  41.  5.  Supervening  Criminal  Agency.  —  People  v. 

Hawaii.  —  Rex  v.  Greenvvell,  I  Hawaii  85.  Elder,  100  Mich.  515;  State  v.  Wood,  53  Vt.  560. 

Iowa.  —  State  v.  Castello,  62  Iowa  404;  State  Criminal  Act  of  Attending  Physician.  —  Smith 

v.  Smith,  73  Iowa  32;   State  v.  O'Brien,  81  v.  State,  50  Ark.  545. 

Iowa  88.  6.  See   supra,  this  section.  A'illing  Petson 

Massachusetts. — Com.  v.  Fox,  7  Gray  (Mass.)  Already  Mortally  Wounded. 

585.  7.  State  v.  Scates,  5  Jones  L.  (50  N.  Car.)  420. 

Pennsylvania. — Com.   v.   McCue,   1   Lack.  8.  Dependent   Supervening  Causes.  —  Reg.  v. 

Leg.  Rec.  (Pa.)  419  Mclntyre,  2  Cox  C.  C.  379. 

South  Carolina.  —  State  v.  Chiles,  44  S.  Car.  9.  Osborn  v.  Com.,  6  Ky.  L.  Rep.  47;  Coff- 

338.  man  v.  Com.,   10  Bush  (Ky.)  500;  Com.  v. 

Texas. — Griffin    v.    State,  40   Tex.  Crim.  M'Pike,  3  Cush.  (Mass.)  181,  50  Am.  Dec.  727; 

312.  Territory  v.  Yee  Dan,  7  N.  Mex.  439. 

2.  Independent  Supervening  Causes  of  Death.  —  10.  Reg  v.  Davis,  15  Cox  C.  C.  174. 
Weeks  v.  State,  79  Ga.  36;  Lewis  v.  Com.,  (Ky.  11.  Com.  v.  Eisenhower,  181  Pa.  St.  470,  59 
1897)  42  S.  W.  Rep.  1127;  Com.  v.  Costley,  118  Am.  St.  Rep.  670. 

Mass.  1 ;  Wooten  v.  State,  99  Tenn.  189.    And  12.  U.  S.  v.  Woods,  4  Cranch  (C.  C.)  4S4. 

see  cases  in  succeeding  notes.    As  to  super-  13.  Com.  v.  Silcox,  161  Pa.  St.  484.    See  also 

vening  acts  of  negligence  by  deceased  or  third  Williams  v.  State,  2  Tex.  App.  271. 
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disease  resulting  from  the  wound,1  yet  as  death  from  any  such  cause  is  directly 
referable  to  the  original  injury,  this  is  to  be  regarded  as  the  juridical  cause 
of  death. 

The  Length  of  the  Chain  of  Causation,  or  the  unexpected  character  of  the  issue,  is 
not  material  provided  the  events  of  which  the  chain  is  composed  follow  in 
natural  sequence,  unbroken  by  any  extraneous  circumstance.  If  the  original 
act  inflicts  a  wound,  and  the  wound  produces  a  fever,  and  the  fever  causes 
delirium,  and  in  such  delirium  the  wounded  man  stabs  himself  2  or  tears  open 
his  wound,3  and  dies  in  consequence;  or  the  wound  causes  congestion  of  the 
brain,  and  the  wounded  man  is  overcome  in  an  unfrequented  spot,  and  dies 
from  exposure  to  the  elements,4  this,  though  an  unexpected,  is  yet  a  natural 
sequence  of  events,  and  the  fact  that  the  perpetrator  of  the  primary  act  could 
not  have  foreseen  the  ultimate  consequence  does  not  affect  his  liability  for  it. 

66.  Causes  Preventing  Recovery.  —  So  if  a  dangerous  wound  is  given  from 
which  death  ensues,  the  one  who  inflicts  the  wound  is  none  the  less  criminally 
responsible  for  the  result  because  it  may  appear  that  the  deceased  might  have 
recovered  if  he  had  taken  proper  care  of  himself,5  or  had  not  refused  to  sub- 
mit to  a  surgical  operation,6  or  if  his  case  had  received  proper  medical  or 
surgical  attention,7  or  if  the  wound  had  not  been  aggravated  by  improper 
treatment.** 

(c)  When  Defendant's  Act  Merely  Creates  a  Condition  —  aa.  Provoking  Fatal  Act  by 
Another. — A  distinction  must  be  observed,  however,  between  an  act  which 
operates  as  the  cause  . of  a  cause,  and  one  which  merely  creates  a  condition 
under  which  a  cause  operates.9  Thus,  if  A  does  an  act  which  provokes,  or 
creates  the  occasion  for,  an  independent  act  by  B,  resulting  in  the  death  of 
C,  the  act  of  A  is  not  to  be  regarded  as  the  cause  of  death,  but  merely  as  a 
condition  precedent  to  the  act  of  B,  and  the  fact  that  A's  act  was  itself 
a  crime  does  not  make  him  guilty  beyond  the  liability  which  it  otherwise 
entails.    For  illustration,  a  person  incites  a  riot  or  resists  arrest,  and  the 

1.  Smith  v.  State,  50  Ark.  545 ;  State  v.  Wood.  Nev.  106;  State  v.  Baker,  1  Jones  L.  (46  N.  Car.) 
112  Iowa  411;  Bush  v.  Com.,  78  Ky.  268;  Stale  267;  Com.  v.  Green,  1  Ashm.  (Pa.)  289;  Com. 
v.  Foote,  58  S.  Car.  218;   Burnett       State,  14      v.  Hamilton,  Lewis  Crim.  L.  (Pa.)  422. 

Lea  (Tenn.)  439.  8.  Improper  or  Negligent  Treatment  of  Wound 

2.  People  v.  Lewis,  124  Cal.  551.  — Alabama.  —  McAllister;:'.  State,  17  Ala.  434, 

3.  Stanton's  Case,  2  City  Hall  Rec.  (N.  Y.)  52  Am.  Dec.  180;  Parsons  v.  State,  21  Ala.  300; 
164.  Daughdrill  v.  State,  113  Ala.  7. 

4.  Kelley  v.  State,  53  Ind.  311.  Arkansas.  —  Sharp  v.  State,  51  Ark.  147,  14 

5.  Failure  of  Deceased  to  Take  Care  of  Himself  Am.  St.  Rep.  27;  Kee  v.  Slate,  28  Ark.  155. 
—  England.  —  Rew's  Case,  J.  Kel.  26,  1  Lewin  Connecticut.  —  Stale  v.  Bantley,  44  Conn.  540. 
C.  C.  16;,  note;  Reg  v.  Longbottom,  3  Cox  C.  Iowa.  —  State  v.  Morphy,  33  Iowa  270,  11 
C.  439;  Reg.  v.  Flynn,  16  W.  R.  319.  Am.  Rep.  122;  State  v.  Edgerton,  100  Iowa  63. 

Alabama.  —  McAllister  v.  State,  17  Ala.  434,  Louisiana.  —  State  v.  Scott,  12  La.  Ann.  275; 

52  Am.  Dec.  180.  State  v.  Barnes,  34  La.  Ann.  395. 

Connecticut.  —  State  v.  Bantley,  44  Conn.  540.  Massachusetts.  —  Com.  v.   Hackett,  2  Allen 

District  of  Columbia.  —  Hopkins  v.  U.  S.,  4  (Mass.)  136. 

App.  Cas.  (D.  C.)  430.  Michigan.  —  People  v.  Cook,  39  Mich.  236,  33 

North  Carolina. — State  v.  Hambright,  111  Am.  Rep.  380. 

N.  Car.  707.  Mississippi.  —  McBeth  v.  Stale,  50  Miss.  81; 

6.  Refusal  to  Submit  to  Surgical  Operation.  —  Crum  v.  State,  64  Miss,  r,  60  Am.  Rep.  45. 
Reg  v.  Holland,  2  M.  &  Rob.  351;  Stale  -'.  Missouri.  —  State  v.  Landgraf,  95  Mo.  97,6 
Edgerton,  100  Iowa  63.  The  refusal  of  the  Am.  St.  Rep.  26;  State  v.  Strong,  153  Mo.  549. 
decsased  to  permit  the  amputaiion  of  his  North  Carolina. — State  v.  Corbett,  1  Jones 
wounded  leg  is  not  such  gross  neglect  as  to  L.  (46  N.  Car.)  265;  State  v.  Baker,  1  Jones  L. 
bring  the  case  within    the   exemption    of  a  (46  N.  Car.)  267. 

statute  which  exonerates  a  defendant  where  Orcgju. — State  v.  Garrand,  5  Oregon  156. 

there  has  been  neglect  or  manifest  improper  Virginia.  —  Clark  v.  Com.,  90  Va.  360. 

treatment  of   the  wound    inflicted    by  him.  9.  Act  Creating  a  Condition.  —  There  can  be 

Franklin  v.  Stale,  (Tex.  Crim.  1899)  15  S.  W.  no  conviction  of   manslaughter  on  evidence 

Rep.  951.  that  the  accused  knocked  the  deceased  down 

7.  Want  of  Medical  or  Surgical  Attention. —  with  his  fist,  and  that  the  horse  about  which 
Hopkins  v.  U.  S.,  4  App.  Cas.  (D.  C.)  430;  they  were  disputing,  becoming  frightened, 
Payne  v.  Com.,  (Ky.  1898)  46  S  W.  Rep.  704;  trampled  on  the  deceased  and  killed  him. 
Statu-  v.  Lane,  158  Mo.  572;  State  v.  Smith,  10  People  v.  Rockwell,  39  Mich.  503. 
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police,  to  suppress  the  riot  1  or  effect  the  arrest,2  are  compelled  to  shoot  and 
inadvertently  to  kill  an  innocent  bystander;  he  engages  in  a  prize-fight,  which 
his  friends,  without  his  concurrence,  interrupt  by  breaking  into  the  ring  and 
killing  his  opponent;3  he  keeps  combustibles  in  his  house  contrary  to  the 
statute,  and  his  servant  negligently  causes  an  explosion  which  kills  a  third 
person;4  he  inflicts  a  slight  wound,  not  calculated  to  cause  death,  and  a 
surgeon  by  grossly  erroneous  treatment  of  it,5  or  by  performing  an  unneces- 
sary operation,6  causes  the  death  of  the  patient;  —  in  none  of  these  cases  is 
he  guilty  as  the  cause  of  death,  but  his  act  is  merely  the  condition  which  pro- 
voked, or  created  the  occasion  for,  the  cause. 

bb.  Provoking  Fatal  Act  by  Deceased  —  (aa)  In  General.  —  The  same  principle 
applies  to  cases  in  which  the  fatal  act  provoked  by  the  defendant  is  committed 
by  the  deceased  himself.  Thus,  the  fact  that  a  person  pushes  a  boat  away 
from  the  side  of  a  vessel,  or  sets  fire  to  a  building,  or  drives  past  a  tollgate 
without  paying  the  toll,  does  not  make  him  guilty  of  the  death  of  a  person 
who  is  in  the  boat  and  who  in  reaching  out  to  lay  hold  of  the  vessel  falls 
overboard  and  is  drowned,7  or  who  in  an  attempt  to  extinguish  the  flames 
or  to  save  something  from  the  burning  building  is  burned  to  death,8  or  who 
in  an  attempt  to  stop  the  defendant's  team  is  knocked  down  and  killed.9 

(bb)  Death  in  Attempt  to  Escape  Violence.  —  But  it  will  be  observed,  however,  that 
in  the  foregoing  illustrations  the  person  committing  the  act  which  was  the 
immediate  cause  of  death  was  a  free  moral  agent  and  that  the  thing  which  he 
did  was  of  his  own  volition.  It  is  the  introduction  of  this  independent  link  in 
the  chain  of  causation  which  interrupts  the  liability  of  the  doer  of  the  primary 
act.  Hence,  if  the  person  doing  the  act  immediately  causing  death  is  not  a 
free  agent,  but  if  his  act  is  directed  and  controlled  by  the  circumstances 
created  by  the  primary  act,  the  doer  thereof  is  guilty.  Thus,  if  a  person  makes 
a  violent  assault  upon  another,  and  the  latter  in  an  effort  to  escape  from  the 
threatened  battery  puts  spurs  to  his  horse  and  is  thrown  and  fatally  injured,10 
or  flees  from  home  and  fearing  to  return  perishes  in  the  snow,11  or  in  flee- 
ing falls  into  a  ditch  and  is  killed,12  or  jumps  into  a  river  and  is  drowned,13  in 
any  of  these  cases  the  assailant  is  guilty  of  the  homicide  if  the  deceased, 
in  doing  the  act  which  caused  his  death,  was  moved  by  a  well-grounded 
apprehension  of  immediate  violence.  Under  such  circumstances  the  act  of  the 
deceased  cannot  be  regarded  as  voluntary,  but  is  merely  the  exercise  of  a 
choice  between  evils,  and  so  is  directly  dependent  upon  the  act  creating  the 
condition  which  required  the  election.     However,  to  charge  the  doer  of  the 

1.  Death  of  Bystander  in  Riot  Incited  by  De-  were  not  responsible  for  the  presence  of  the 

fendants.  —  Com.  v.  Campbell,  7  Allen  (Mass.)  deceased  on  the  fatal  spot,  while  in  the  case  of 

541,  83  Am.  Dec.  705.  the  robbery  they  were  directly  responsible  for 

Thus  in  the  prosecutions  growing  out  of  the  his  presence. 

Astor  Place  riots  in  New  Yotk,  in  which  a  2.  Butler  v.  People,  125  111.  641. 

number  of  innocent  bystanders  were  killed  by  3.  Rex  v.  Murphy,  6  C.  &  P.  103,  25  E.  C.  L. 

the  firing  of  the  militia,  the  prisoners  were  301. 

merely  indicted  for  inciting  the  riot  and  not  4.  Reg.  v.  Bennett,  8  Cox.  C.  C.  74. 

for  the  homicide,  although  the  judge  who  pre-  5.  Parsons  v.  State,  21  Ala.  300;  Brown  r, 

sided  at  the  trial  lamented  the  fact  that  the  State,  38  Tex.  482. 

punishment  was  inadequate  to  the  guilt  of  the  6.  Coffman  v.  Com.,  10  Bush  (Ky.)  495. 

culprits.    People  v.  Judson,  11  Daly  (N.  Y.)  1.  7,  Provoking  Fatal  Act  by  Deceased.  —  Rex  v. 

Liability  of  Train  Robbers.  —  But  where  the  Waters,  6  C.  &  P.  328,  25  E.  C.  L.  423. 

defendants  attempted  to  rob  a  train,  and  to  8.  Reg.  v.  Horsey,  3  F.  &  F.  287. 

effect  their  design  compelled  the  fireman  of  the  9.  Estell  v.  State,  51  N.  J.  L.  182. 

locomotive  to  go  with  them  and  burst  open  the  10.  Death  in  Attempt  to  Escape  Violence. — Rex 

door  of  the  express  car,  and  the  fireman  while  v.  Hickman,  5  C.  &  P.  151,  24  E.  C.  L.  250. 

so  engaged  was  killed  by  a  bullet  fired  by  a  11.  Hendrickson  v.  Com.,  85  Ky.  281,  7  Am. 

passenger  at  the  defendants,  it  was  held  that  St.  Rep.  596. 

thev  were  guilty  of  murder.    Taylor  v.  State,  12.  Thornton  v.  State,  107  Ga.  683. 

(Tex.  Crim.  1900)  55  S.  W.  Rep.  961;  Keaton  13.  Reg.  v.  Pitts,  C.  &  M.  284,41  E.  C.  L. 

v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep.  1125.  159. 

The  distinction  between  the  cases  lies  in  the  Jumping  into  River  to  Escape  from  Mob. — 

fact  that  in  the  case  of  the  riot  the  defendants  Slate  v.  Shelledy,  8  Iowa  477. 
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primary  act  in  such  a  case,  the  condition  created  by  him  must  have  required 
a  choice  at  the  instant  it  was  made,  and  the  decision  must  have  been  one  that 
a  reasonable  man  might  have  made  under  the  circumstances.1 

c.  MODE  OF  KILLING  —  (i)  In  General.  —  The  modes  in  which  criminal 
homicide  may  be  committed  are  as  various  as  are  the  ways  of  causing  death. 
If  one  actually  causes  the  death  of  another  the  precise  means  which  he 
employs  are  immaterial  except  as  they  may  serve  to  show  his  intent.2  The 
only  inquiry  is  whether  there  is  such  a  relation  between  the  act  of  the  accused 
and  the  death  of  the  deceased  as  to  prove  beyond  a  reasonable  doubt  that  such 
act  is  the  efficient  cause  of  death. 

(2)  Communicating  Disease.  —  Hence  though  it  was  once  questioned 
whether  a  person  could  be  convicted  of  criminal  homicide  by  communicating 
a  contagious  and  fatal  disease  to  another,  since  the  spread  of  a  contagious 
disease  was  then  regarded  rather  as  a  visitation  of  God  than  the  act  of  man,3 
it  is  now  well  established  that  if  it  can  be  satisfactorily  shown  that  the  com- 
munication of  the  disease  to  the  deceased  was  caused  by  the  unlawful  conduct 
of  the  defendant  he  may  properly  be  convicted.4 

(3)  Procuring  Wrongful  Conviction  ami  Execution.  —Whether  a  person  may 
properly  be  convicted  of  murder  in  procuring  another  to  be  executed  by 
falsely  and  maliciously  charging  him  with  a  crime  of  which  he  is  innocent,  is  a 
question  that  has  been  thrown  in  doubt  by  the  fact  that  in  the  only  reported 
case  in  which  the  issue  has  been  presented  the  attorney  general  on  case 
reserved  declined  to  argue  it,  and  the  prisoners  were  discharged.5  Many  of 
the  authorities,  however,  concur  in  the  opinion  that  the  issue  was  not  declined 
from  any  apprehension  that  it  was  not  maintainable,  but  from  other  prudential 
reasons,6  and  certainly  this  view  seems  consonant  with  principle.  In  some  of 
the  states  the  question  has  been  set  at  rest  by  declaratory  statutes.7 

(4)  Operating  upon  Mind  of  Deceased —  (a)  Death  from  Nervous  Irritation  or  Shock 
—  Old  Rule  and  Application. —  Another  question  involved  in  doubt  is  whether  a 
charge  of  criminal  homicide  can  be  predicated  upon  a  death  caused  by  nervous 
irritation  or  shock.  The  rule  was  early  laid  down  that  a  death  to  be  criminal 
must  result  from  a  corporal  injury.8  Interpreted  in  its  broadest  sense,  this  is 
merely  equivalent  to  the  assertion  that  physical  death  can  only  be  produced 
by  physical  injury,  which  is  self-evident.  But  the  older  authorities  gave  it  a 
much  more  limited  meaning.  Exactly  what  injuries  were  regarded  by  them 
as  comprehended  by  the  term  "  corporal  injury,"  is  not  clear,  but  it  is  certain 

1.  Reasonable  Apprehension  of  Immediate  Vio-  2.  See  infra,  this  title.  Murder  —  Malice  — 

lence  Essential.  —  Thus  in  Reg.  v.  Pitts,  C.  &  Facts  Supporting  Inference  of  Malice — Means 

M.  284,  41  E.  C.  L.  159,  the  court  charged  that  or  Mode  of  Killing. 

to  make  the  death  the  guilty  act  of  him  who  3.  1  Hale  P.  C.  432. 

compels  the  deceased  to  take  the  step,  "  the  4.  Communicating  Disease.  —  Thus  a  jailer 
apprehension  must  be  of  immediate  violence,  may  be  convicted  of  murder  if  it  appear  lhat 
and  well  grounded,  from  the  circumstances  by  with  a  malicious  motive  he  placed  a  prisoner, 
which  the  deceased  was  surrounded;  not  that  against  his  protest,  in  the  same  room  with  an- 
you  [the  jury]  must  be  satisfied  that  there  was  other  prisoner  who  was  infected  with  small- 
no  other  way  of  escape,  but  that  it  was  such  a  pox,  which  the  deceased  contracted  and  in 
step  as  a  reasonable  man  might  take."  Cited  consequence  died.  Castell  v.  Bambridge,  2 
■with  approval  \n  State  v.  Shelledy,  8  Iowa  477.  Stra.  856. 

So  in  Hendrickson  v.  Com.,  85  Ky.  281,  7  So  in  Reg.  v.  Greenwood,  7  Cox  C.  C.  404, 

Am.  St.  Rep.  596,  where  a  husband  and  wife  the  prisoner  was  convicted  of  manslaughter  by 

quarreled  in  the  nighttime,  and  the  wife,  being  raping  a  child  and  communicating  to  her  a 

threatened  with  death  by  the  husband,  fled  venereal  disease  of  which  she  died, 

from  the  house  and  died  from  exposure,  it  was  5.  Procuring  Execution   of  Innocent   Man. — 

held  that  the  circumstance  that  the  husband  Rex  v.  Macdaniel,  1  Leach  C.  C.  44. 

was  a  cripple  in  one  arm,  and  that  the  wife  had  6.  4  Black.  Com.  196;  1  East  P.  C.  333. 

the  disposition  and  the  ability  to  fight  with  7.  Declaratory  Statutes.  —  Crim.  Code  of  111., 

him,  required  an  instruction  that  in  order  to  c.  38,  art.  374,  §  226;   Neb.  Laws  1893,  c.  44; 

convict  the  jury  must  be  satisfied  that  the  Gen.  Stat,  of  Nev.  1885,  art.  4651,  §91. 

wife's  fears  were  well  grounded  and  reason-  8.  Death  Must  Result  from  Corporal  Injury,  —  1 

able.  East  P.  C,  c.  5,  §  13. 
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that  an  injury  to  the  nervous  system  from  grief,  terror,  or  other  mental  dis- 
turbance was  not  included.1 

Reason  of  the  Rule.  —  A  hint  of  the  reason  for  this  exclusion  may  be  gathered 
from  Lord  Hale's  assertion  that  "  secret  things  belong  to  God,"  2  upon  which 
Sir  James  Stephen  comments  that  he  suspects  the  fear  of  encouraging  prose- 
cutions for  witchcraft  was  the  real  reason.3  In  default  of  a  better  explana- 
tion it  would  seem,  therefore,  that  the  rule  has  no  firmer  foundation  than  the 
ignorance  and  superstition  of  the  time  in  which  it  was  formulated. 

Modem  Decisions.  —  Hence  the  courts  have  in  some  later  cases  shown  a  tend- 
ency to  break  away  from  the  old  rule  where  substantial  justice  required  it.4 
It  will  be  observed,  however,  that  in  all  these  cases  the  death  has  been  caused 
by  shock  of  terror  produced  by  an  assault,  so  that  the  question  in  many  of  its 
aspects  may  still  be  regarded  as  unsettled.  Yet  on  principle  there  is  no  reason 
why  a  death  from  nervous  irritation  or  shock  should  not  be  as  criminal  as  any 
other.5  It  certainly  entails  greater  difficulty  in  the  matter  of  proof,  but  this 
is  purely  a  question  of  fact,  and  if  the  prosecution  is  able  to  establish  its  case 
by  evidence  satisfactory  to  a  jury  there  seems  to  be  no  sufficient  reason  why 
the  law  should  forbid  a  conviction. 

(b)  Compelling  Self-Destruction.  —  Hut  that  a  man  may  be  guilty  of  criminal  homi- 
cide by  compelling  another,  by  violence  or  threats  of  violence,  to  do  an  act 
resulting  in  his  death,  the  courts  have  never  entertained  a  doubt.  Although 
this  is  a  mode  of  producing  death  by  operating  upon  the  mind  of  the  deceased, 
yet  it  is  also  an  indirect  way  of  applying  physical  force,  and  criminal  for  that 
reason.6 

(c)  Advising  Commission  of  Suicide.  —  Under  the  common  law,  if  one  counseled 
another  to  commit  suicide,  and  the  other  by  reason  of  the  encouragement  and 
advice  killed  himself,  the  adviser  was  guilty  of  murder,  as  an  aider  and  abettor, 
provided  he  was  present  when  his  advice  was  carried  out;  but  if  he  was  not 


1.  i  East  P.  C,  c.  5,  §  13;  1  Hale  P.  C.  429; 
Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52  Am. 
Dec.  711. 

2.  1  Hale  P.  C.  429. 

3.  Steph.  Dig.  Cr.  Law,  art.  221. 

4.  Modern  Decisions.  —  Thus  in  Reg.  v.  Tow- 
ers, 12  Cox  C.  C.  530,  where  the  accused  made 
an  unlawful  assault  upon  a  girl  wilh  an  infant 
in  her  arms,  and  so  frightened  the  infant 
that  it  had  convulsions,  although  previously 
healthy,  and  died  from  the  effects  in  about  six 
weeks,  Denman,  J.,  left  it  to  the  jury  to  say 
whether  the  death  of  the  child  was  caused  by 
the  unlawful  act  of  the  accused.  The  jury  ac- 
quitted. 

In  Reg.  v.  Murton,  3  F.  &  F.  492,  the  prisoner 
violently  assaulted  his  wife.  The  medical  evi- 
dence showed  that  she  was  diseased,  but  that 
she  might  have  lived  for  an  indefinite  period, 
and  that  the  effect  of  the  violence  was  to 
hasten  her  death  by  a  shock  to  her  nervous 
system  calculated  to  aggravate  the  disease. 
The  prisoner  was  convicted  of  manslaughter. 
See  also  Cox  v.  People,  80  N.  Y.  500. 

Again,  in  Reg.  v.  Dugal,  4  Quebec  350,  it  ap- 
peared that  the  prisoner  had  a  quarrel  with  his 
brother,  and  that  the  deceased,  who  was  the 
prisoner's  father,  took  the  part  of  the  brother. 
The  prisoner  having  been  stopped  from  fight- 
ing with  his  brother  advanced  in  a  threatening 
attitude  to  within  two  or  three  feet  of  the  de- 
ceased, and  with  violent  words  and  menaces, 
and  with  a  table  knife  in  his  hands,  declared 
that  he  would  have  done  with  the  deceased. 
He  was  prevented  by  the  bystanders  from 


striking,  but  the  deceased  was  removed  in  a 
slate  of  great  agitation  and  weakness,  and  died 
within  twenty  minutes  of  syncope.  The  pris- 
soner  was  convicted  of  manslaughter,  and  the 
conviction  was  sustained. 

6.  Extension  of  Doctrine. —  Upon  this  point 
Sir  James  Stephen  asks  the  following  perti- 
nent questions:  "  Suppose  a  man  were  inten- 
tionally killed  by  being  kept  awake  till  the 
nervous  irritation  of  sleeplessness  killed  him; 
might  not  this  be  murder?  Suppose  a  man 
kills  a  sick  man,  intentionally,  by  making  a 
loud  noise  which  wakes  him  when  sleep  gives 
him  a  chance  of  life;  orsuppose,  knowing  that 
a  man  has  aneurism  of  the  heart,  his  heir 
rushes  into  his  room  and  roars  in  his  ear, 
'  Your  wife  is  dead,'  intending  to  kill  and  kill- 
ing him;  why  are  not  these  acts  murder? 
They  are  no  more  '  secret  things  belonging 
to  God  '  than  the  operation  of  arsenic.  As  to 
the  fear  that  by  admitting  that  such  acts  are 
murder,  people  might  be  rendered  liable  to 
prosecution  for  breaking  the  hearts  of  their 
fathers  or  wives  by  bad  conduct,  the  answer 
is  that  such  an  event  could  never  be  proved. 
A  long  course  of  conduct  gradually  '  breaking 
a  man's  heart,' could  never  be  the  '  direct  or 
immediate  '  cause  of  death.  If  it  was,  and  it 
was  intended  to  have  that  effect,  why  should 
it  not  be  murder?  "  Steph.  Dig.  Cr.  Law,  art. 
221,  note. 

6.  Passenger  Compelled  to  Jump  from  Railway 
Train  by  Robber.  —  Adams  v.  People,  109  111. 
444,  50  Am.  Rep.  617.  In  this  case  a  convic- 
tion of  murder  was  sustained. 
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present  he  was  a  mere  accessory  before  the  fact  and  escaped  punishment 
because  of  the  impossibility  of  his  principal's  being  tried  first  and  convicted.1 
The  abolition  of  the  distinction  between  aiders  and  accessories  has,  however, 
carried  away  this  distinction  with  it,  so  that  a  person  may  now  be  convicted 
of  murder  for  advising  a  suicide,  whether  absent  or  present  at  the  time  it  is 
committed,  provided  the  state  is  able  to  prove  that  the  suicide  was  the  result 
of  this  advice  and  not  of  the  volition  of  the  deceased  himself.2 

Suicide  by  Mutual  Agreement.  —  So  if  two  persons  mutually  agree  to  die  together, 
and  in  pursuance  of  the  agreement  each  attempts  to  kill  himself,  but  the 
means  employed  to  produce  death  take  effect  on  one  only,  the  survivor  is 
guilty  of  murder.3 

(5)  Wilful  or  Negligent  Omission  to  Act  —  (a)  In  General.  —  In  order  to 
render  a  wilful  or  negligent  omission  to  do  an  act  culpable  so  as  to  affect  with 
criminality  a  homicide  resulting  from  such  omission,  there  must  be  some  legal 
obligation  upon  the  accused  to  do  the  act  upon  the  omission  of  which  the  charge 
is  predicated.  The  mere  moral  obligation  which,  as  a  social  being,  a  person 
may  be  under  to  make  all  reasonable  effort  to  preserve  the  lives  of  others 
creates  no  legal  liability  by  an  omission  to  perform  it.  To  constitute  a 
criminal  homicide  there  must  be  a  violation  of  some  duty  imposed  by  law, 
directly  or  impliedly,  and  with  which  duty  the  accused  is  especially  charged. 
The  crime  supposes  a  legal  duty  to  perform  the  act  omitted  and  cannot  in 
law  be  imputed  except  upon  the  predicate  of  duty.4 

(b)  Failure  to  Rescue  Person  from  Peril.  —  Hence  the  omission  to  rescue  a  person 
from  peril  does  not  impose  a  liability  for  his  death,  unless  there  existed 
between  the  accused  and  the  deceased  some  relation  which  fixed  upon  the 
former  the  legal  obligation  of  a  protector.  But  if  such  a  relation  existed,  the 
accused  is  liable  if,  knowing  the  danger,  he  failed  to  make  such  reasonable  and 
proper  efforts  to  rescue  the  deceased  as  he  might  have  done  without  jeopardiz- 
ing his  own  life  or  the  lives  of  others.6    The  limits  of  this  relation  are  not 


1.  Advising  the  Commission  of  Suicide.  —  Reg. 
v.  Leddington,  9  C.  &  P.  79,  38  E.  C.  L.  42. 
See  also  1  he  title  Suicide. 

2.  Com.  v.  Bowen,  13  Mass.  356,  7  Am.  Dec. 
154. 

Under  the  Missouri  Statute  (Rev.  Stat.  1889, 
§  3466)  one  who  deliberately  assists  another  in 
the  commission  of  self-murder  is  guilty  of 
manslaughter  in  the  first  degree.  State  v. 
Fitzgerald,  130  Mo.  407. 

8.  Suicide  by  Mutual  Agreement.  —  Rex  v.  Dy- 
son, R.  &  R.  C.  C.  523;  Reg.  v.  Alison,  8  C. 
&.  P.  418,  34  E.  C.  L.  458;  Reg.  v.  Stormonth, 
61  J.  P.  729. 

But  although  A  and  B  may  mutually  agree 
to  drown  themselves,  yet  if  before  the  contem- 
plated moment  arrives  A  by  accident  falls 
into  the  water,  and  B,  seeing  him  there,  and 
believing  him  to  be  in  the  act  of  drowning  him- 
self in  accordance  with  the  agreement,  jumps 
into  the  water  also,  and  is  drowned,  this  is  not 
murder  in  A.    Rex  v.  Dyson,  R.  &  R.  C.  C.  523. 

What  Constitutes  Agreement. —  In  an  old  case 
occurring  in  the  reign  of  James  I.,  mentioned 
in  8  C.  &  P.  418,  34  E.  C.  L.  460,  a  husband 
and  wife  attempted  to  commit  suicide  together, 
but  the  wife  survived.  She  was  afterwards 
tried  for  the  murder  of  her  husband,  but  was 
acquitted  on  the  ground  that  being  the  wife  of 
the  deceased  she  was  under  his  control,  and  in- 
asmuch as  the  proposal  to  commit  suicide  had 
been  first  suggested  by  him,  it  was  considered 
that  she  was  not  a  free  agent. 

In  Reg.  v.  Jessop,  16  Cox  C.  C.  204,  the  de- 
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ceased  determined  to  kill  himself,  and  sug- 
gested to  the  accused  that  he  do  likewise. 
The  accused  consented,  and  togeiher  they 
bought  the  poison,  each  buying  small  quanti- 
ties of  it  at  different  chemists,  pouring  the  pur- 
chases into  a  larger  bottle  from  which  they 
both  drank.  It  was  contended  for  the  defense 
that  the  evidence  did  not  sufficiently  show  a 
mutual  agreement  between  the  prisoner  and 
the  deceased  to  commit  suicide;  that  the  evi- 
dence showed  that  the  deceased  was  determined 
to  kill  himself  before  he  spoke  to  the  prisoner, 
and  that  the  latter  had  not  contributed  to  make 
the  deceased  carry  out  the  intention  he  had  al- 
ready formed.  The  court,  however,  ruled  that 
the  case  was  for  the  jury,  and  the  prisoner  was 
convicted  of  murder. 

4.  Wilful  or  Negligent  Omission  to  Act.  —  An- 
derson v.  State,  27  Tex.  App.  177,  n  Am.  St. 
Rep.  189.  See  generally  infra,  this  title. 
Murder  —  Ma  lice —  Facts  Supporting  Inference 
of  Malice  —  Neglect  of  Duty ;  and  Manslaughter 
—  Involuntary  Manslaughter  —  Wilful  or  Neg- 
ligent Omission  of  Duty. 

An  Indictment  for  Manslaughter  Will  Not  Lie 
Against  the  Managing  Director  of  a  Railway  Com- 
pany by  reason  of  the  omission  to  do  something 
which  the  company  by  its  charier  was  not 
bound  to  do,  although  he  had  personally  prom- 
ised to  do  it.  Ex  p.  Grand  Trunk  R.  Co.,  18 
L.  C.  Jur.  141. 

5.  Failure  to  Rescue  Person  from  Peril.  —  U.  S. 
v.  Knowles,  4  Sawy.  (U.  S.)  517,  26  Fed.  Cas, 
No.  15,540, 
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very  clearly  defined  in  the  books,  but  the  principle  has  been  applied  between 
parent  and  child,1  husband  and  wife,*  master  and  seaman,3  and  also  to  a  case 
where  the  accused  had  by  his  own  wrongful  act  made  himself  the  custodian 
of  the  deceased.4 

(o)  Failure  to  Prevent  Felonious  Homicide.  —  But  this  liability  does  not  extend  to 
cases  in  which  the  peril  proceeds  from  the  criminal  act  of  another.  One  who 
is  present  and  sees  that  a  felonious  homicide  is  about  to  be  committed  may 
lawfully  interfere  to  prevent  it  if  he  can,  but  he  is  not  bound  to  do  so,  and  his 
omission  does  not  make  him  a  participant  in  the  crime.5  The  distinction 
does  not  rest  upon  any  difference  in  culpability  in  the  two  cases,  but  simply 
on  the  reason  that  if  one  might  be  charged  with  criminal  homicide  for  a  failure 
to  prevent  the  commission  of  a  homicide  by  another  the  anomaly  would  be 
created  of  having  two  principals  to  the  same  crime  without  any  agreement  or 
concert  of  action  between  them.6 

(d)  Failure  to  Provide  Necessaries.  —  The  death  of  a  person  from  want  of  the 
necessaries  of  life  cannot  be  attributed  to  another,  unless  he  was  under  a  legal 
obligation,  proceeding  either  from  public  duty  or  some  domestic  or  contractual 
relation,  to  provide  for  the  deceased.7  But  if  such  duty  existed,  a  death 
resulting  from  the  omission  to  perform  it  is  murder8  or  manslaughter,9 
according  to  the  intent  of  the  accused  or  to  the  amount  of  turpitude  involved 
in  his  negligence. 

d.  Time  of  Killing.  —  Although  ex  vi  termini  there  is  no  homicide 
until  death  ensues,10  yet  the  crime  of  murder  or  manslaughter  is  deemed  to 
have  been  committed  at  the  time  the  fatal  blow  or  wound  was  given,  and  the 
accused  is  to  be  tried  by  the  law  then  in  force,  although  death  did  not  occur 
until  a  subsequent  day.11 

2.  The  Person  Killed  —  a.  In  General.  —  In  order  to  constitute  a  homicide 
a  human  being  must  be  killed.18 

Slaves.  —  It  is  obvious  as  a  matter  of  common  sense  that  a  person  who  was 
a  slave  was  a  human  being  within  the  definition  of  homicide,  and  it  was  held 
in  several  of  the  slave  states,  during  the  existence  of  the  institution  of  slavery, 
that  the  unlawful  killing  of  a  slave  was  a  criminal  homicide  at  common  law, 
constituting  either  murder  or  manslaughter  according  to  the  circumstances  of 
the  killing.13    In  some  states,  however,  the  singular  conclusion  was  reached 


1.  Parent  and  Child.  —  Reg.  v.  Middleship,  5 
Cox  C.  C.  275. 

Boy  and  One  Standing  in  Loco  Parentis.  —  Reg 

v.  Martin,  11  Cox  C.  C.  136. 

2.  Husband  and  Wife.  —  Territory  v.  Manton. 
8  Mont.  95,  where  a  defendant  allowed  his 
wife  while  in  a  drunken  stupor  to  lie  on  the 
ice  all  night,  poorly  clad,  and  near  the  house. 

3.  Master  and  Seaman. —  U.  S.  v.  Knowles,  4 
Sawy.  (U.  S.)  517,  26  Fed.  Cas.  No.  15,540, 
where  a  master  omitted  to  stop  the  ship  to  res- 
cue a  seaman  who  had  fallen  overboard. 

4.  Captor  and  Prisoner.  —  State  v.  Shelledy,  8 
Iowa  477,  where  the  deceased  in  an  endeavor 
to  escape  from  the  defendants,  who  had  bound 
him  and  threatened  violence,  sprang  into  a 
river  and  was  allowed  10  drown. 

5.  Failure  to  Prevent  Felonious  Homicide.  — 
State  v.  Hildreth,  9  Ired.  L.  (31  N.  Car.)  440, 
51  Am.  Dec.  369. 

6.  See  infra,  this  title,  Criminal  Responsi- 
bility of  Participants. 

7.  Duty  to  Supply  Necessaries  Must  Exist.  — 
Reg.  v.  Edwards,  8  C.  &  P.  611,  34  E.  C.  L.  550; 
Reg.  v.  Pinhorn.  1  Cox  C.  C.  70. 

There  is  no  legal  duty  upon  a  mother  to 
secure  the  assistance  of  a  midwife  for  an  un- 


married daughter  eighteen  years  of  age  who 
usually  supported  herself  by  her  own  labor. 
Reg.  v.  Shepherd,  9  Cox  C.  C.  125. 

8.  See  infra,  this  title,  Murder  —  Malice  — 
Facts  Supporting  Inference  of  Malice  —  Neglect 
of  Duty. 

9.  See  infra,  this  title,  Manslaughter — In- 
voluntary Manslaughter —  Wilful  or  Negligent 
Omission  of  Duty. 

10.  Homicide  Not  Completed  until  Death  Ensues. 

—  Consequently  there  can  be  no  accessories 
after  the  fact  of  murder  or  manslaughter  until 
after  the  death  of  the  person  assaulted.  Har- 
rel  v.  Stale,  39  Miss.  702,  80  Am.  Dec.  95. 

11.  Crime  Determined  by  Law  in  Force  at  Time 
Blow  Is  Given.  —  People  v.  Gill,  6  Cal.  637; 
Debney  v.  State,  45  Neb.  856. 

12.  Only  Human  Beings  Are  Subjects  of  Homicide. 

—  People  v.  McNulty,  93  Cal.  427;  Palmer  v. 
People,  13S  111.  356,  32  Am.  St.  Rep.  146.  See 
also  supra,  this  title.  Definitions;  and  supra, 
this  section.  The  Killing  —  The  life  Destroyed. 

13.  Unlawful  Killing  of  Slave  Held  Criminal 
Homicide.  —  Hudson  v.  Slate,  34  Ala.  253; 
State  v.  Moore,  S  Rob.  (La.)  51S;  State  v. 
Jones,  Walk.  (Miss.)  83;  Kelly  v.  State,  3 
Smed.  &  M.  (Miss.)  518;  Jolly  v.  State,  13 
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that  the  killing  of  a  slave  was  not  a  criminal  homicide  at  common  law,  but 
only  when  it  was  so  declared  by  statute.1 

Several  Persons  Killed  by  Same  Act.  —  It  has  been  held  that,  where  several  persons 
are  killed  by  the  same  act,  only  one  homicide  has  been  committed,  and  that 
only  one  prosecution  can  be  maintained  therefor.8  But  the  weight  of 
authority  seems  to  be  that  such  an  act  constitutes  several  homicides.3 

b.  Unborn  Children  —  (i)  Doctrine  at  Common  Law  —  (a)  Killing  Unborn 
Child  Not  Homicide.  —  Though  a  child  is  recognized  by  the  law  for  some  purposes 
before  it  is  born,  yet  before  birth  it  is  not  regarded  as  a  human  being  within 
the  definition  of  homicide,  and  therefore,  at  common  law,  it  is  not  murder  or 
manslaughter  or  homicide  at  all  to  destroy  an  unborn  child.  To  be  the  sub- 
ject of  homicide  the  child  must  have  been  fully  born  alive.4 

Death  Ensuing  After  Birth.  —  The  rule  stated  above  does  not  apply,  however, 
where  a  person  injures  a  child  before  its  birth,  but  the  child  is  afterwards  fully 
born  alive  and  then  dies  in  consequence  of  the  injury.  In  such  a  case  the  act 
causing  death  is  a  homicide,  and  if  done  with  a  criminal  intent  it  constitutes 
either  murder  or  manslaughter  according  to  the  circumstances.5 

(b)  when  Birth  is  Complete.  —  A  child  is  born  alive  when,  breathing  and  living 
by  reason  of  breathing  through  its  own  lungs  alone,  it  exists  as  a  live  child 
without  deriving  any  of  its  living  or  power  of  living  by  or  through  any  con- 
nection with  its  mother.0 

Severance  of  Umbilical  Cord.  —  It  has  been  held  that  birth  is  complete  where  the 
child  has  been  wholly  produced  from  the  body  of  its  mother,  though  it  is  still 
connected  with  her  by  the  umbilical  cord  ;  7  but  the  better  opinion  is  that  the 


Smed.  &  M.  (Miss.)  223;  Chandler  v.  State,  2 
Tex.  306.  See  also  Lester  v.  State,  2  Tex. 
App.    433;    Com.  v.  Carver.  5    Rand.  (Va.) 

660. 

1.  Killing  of  Slave  Held  Not  Criminal  Homicide 
at  Common  Law.  —  Neal  v.  Farmer,  9  Ga.  555; 
Jordan  v.  State,  22  Ga.  545;  Camp  v.  State,  25 
Ga.  689;  State  v.  Piver,  2  Hayw.  (3  N.  Car.) 
79;  State  v.  Fleming,  2  Strobh.  L.  (S.  Car.)  464; 
State  v.  Welch,  1  Bay  (S.  Car.)  172. 

2.  Killing  Several  Persons  by  One  Act  Held  Sev- 
eral Homicides.  —  Clem  v.  State.  42  Ind.  420, 
13  Am.  Rep.  369. 

3.  Killing  Two  Persons  by  One  Act  Held  Two 
Homicides.  —  People  v.  Majors,  65  Cal.  138,  52 
Am.  Rep.  295,  criticising  Clem  v.  State,  42  Ind. 
420,  13  Am.  Rep.  369,  cited  in  the  next  pre- 
ceding note;  Teat  State,  53  Miss.  439,-24 
Am.  Rep.  708. 

4.  Killing  Unborn  Child  Not  Homicide  at  Com- 
mon Law  —  England.  —  Rex.  v.  Poulton,  5  C.  & 
P.  329,  24  E.  C.  L.  344;  Rex.  7.  Enoch,  5  C. 
&  P-  539.  24  E.  C.  L.  446;  Rex.  v.  Brain,  6 
C.  &  P.  349,  25  E.  C.  L.  433;  Rex.  v.  Sellis,  7  C. 
&  P.  850,  32  E.  C.  L.  767;  Rex.  v.  Crutchley,  7 
C.  &  P.  814,  32  E.  C.  L.  749;  Reg.  v.  Wright, 
oC.  &  P.  754,  38  E.  C.  L.  322;  Reg.  v.  Trilloe,  C. 
&  M.  650,  41  E.  C.  L.  352.  See  also  1  Hale  P. 
C.  433;  1  Hawk.  P.  C,  c.  31,  §  16;  3  Inst.  50; 
4  Black.  Com.  197. 

Alabama.  —  Hubbard  v.  State,  72  Ala.  164. 

Iowa.  —  State  v.  Winlhrop,  43  Iowa  519,  22 
Am.  Rep.  257. 

Mississippi .  — State  v.  Prude,  76  Miss.  543. 

New  Jersey.  —  State  v.  Coot-er,  22  N.  J.  L. 
52,  51  Am.  Dec.  248. 

New  York.  —  Evans  v.  People,  49  N.  Y.  86; 
Davis's  Case,  3  City  Hall  Rec.  (N.  Y.)  45. 

Pennsylvania. — Com.  v.  O'Donohue,  8  Phila. 
(Pa.)  623. 


Texas.  —  Wallace  v.  State,  7  Tex.  App.  570, 
10  Tex.  App.  255;  Harris  v.  State,  28  Tex.  App. 
308,  19  Am.  St.  Rep.  837;  Johnson  v.  State, 
(Tex.  Crim.  1893)  24  S.  W  Rep.  285;  Josef  v. 
Slate,  34  Tex.  Crim.  446.  See  also  Slieppard 
v.  State,  17  Tex.  App.  74. 

See  State  v.  Morrissey,  70  Me.  401. 

Killing  Unborn  Child  a  Misdemeanor  at  Common 
Law.  —  Though  it  was  not  a  homicide,  and 
therefore  could  not  constitute  either  murder 
or  manslaughter,  at  common  law,  to  kill  an 
unborn  child,  it  was  nevertheless  a  misde- 
meanor and  punishable  as  such,  at  least  if  the 
child  had  quickened.  See  the  titles  Abortion. 
vol.  1,  pp.  187,  190  el  sea.,-  Concealment  of 
Birth  or  Death,  vol.  6,  p.  424. 

5.  Injuries  Before  Birth  Resulting  in  Death  After 
Birth. —  Rex  v.  Senior,  1  Moody  346,  1  Lewin 
C.  C.  183,  note;  Clarke  v.  State,  117  Ala.  1.  67 
Am.  St.  Rep.  157.    See  also  1  Hale  P.  C.  433; 

1  Hawk.  P.  C,  c.  31,  §  16. 

Causing  Premature  Birth.  —  In  Reg.  v.  West, 

2  C.  &  K.  784,  61  E.  C.  L.  784,  2  Cox  C.  C.  500. 
it  was  held  that  if  a  person  uses  an  instrument 
or  administers  a  drug  for  the  purpose  of  pro- 
curing an  abortion,  and  thereby  causes  a  child 
to  be  born  so  prematurely  that  it  is  in  a  state 
in  which  it  is  much  less  capable  of  living,  and 
it  dies  because  of  its  exposure  to  the  external 
world,  the  person  is  guilty  of  murder. 

6.  Complete  Birth  —  Independent  Existence.  — 
Reg.  v.  Handley,  13  Cox  C.  C.  79;  State  v. 
Winlhrop,  43  Iowa  519,  22  Am.  Rep.  257.  See 
also  ihe  title  Curtesy,  vol.  8,  p.  514,  and  the 
cases  cited  in  the  next  preceding  note  but  one. 

7.  Severance  of  Umbilical  Cord  Held  Not  Neces- 
sary. —  Reg.  v.  Trilloe,  C.  k.  M.  650,  41  E.  C. 
L.  352,  2  Moody  260.  See  also  Rex  v.  Crutch- 
lev,  7  C.  &  P.  814,  32  E.  C.  L.  749;  Reg.  v. 
Reeves,  9  C.  &  P.  25,  38  E.  C.  L.  21. 
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umbilical  cord  must  have  been  severed,  because,  until  such  severance,  the 
blood  of  the  child  is  renovated  through  the  lungs  of  its  mother  and  its  circu- 
lation is  not  independent.1 

Breathing.  —  It  is  a  well  known  physiological  fact  that  some  children  breathe 
before  birth  has  been  fully  accomplished,  and  it  is  also  true  that  instances 
have  occurred  in  which  breathing  did  not  commence  until  some  time  after 
birth.  Therefore,  in  order  to  prove  that  a  child  was  born  alive,  it  is  not 
enough,  on  the  one  hand,  to  show  that  it  had  breathed,8  nor,  on  the  other 
hand,  is  it  necessary  to  show  that  breathing  had  occurred.3 

(2)  Statutory  Provisions.  —  The  wilful  killing  of  an  unborn  quick  child  is 
now  generally  declared  a  criminal  homicide  by  statute.4 

c.  Alien  Enemies.  —  It  is  not  murder  to  kill  an  alien  enemy  in  time  of 
war,  provided  the  killing  be  in  the  actual  exercise  of  war.5  If  the  killing  is 
not  in  the  actual  exercise  of  war,  however,  the  homicide  is  murder  or  man- 
slaughter according  to  circumstances.6 

3.  Intent  —  a.  In  General.  — In  accord  with  the  fundamental  principle 
of  criminal  accountability  an  essential  element  of  criminal  homicide  is  that  the 
act  or  omission  from  which  death  results  must  proceed  from  an  unlawful 
intent.7  Unless  the  accused  was  actuated  by  such  an  intent  he  is  but  the 
instrument  and  not  the  cause  of  death,  and  no  criminality  attaches  to  his  act.8 
The  nature  of  this  intent  distinguishes  homicide  into  two  classes,  voluntary 
and  involuntary. 

b.  Nature  of  Intent  —  (1)  Voluntary  Homicide  —  (a)  in  General.  — 
A  homicide  is  voluntary  when  it  proceeds  from  an  intent  to  take  human  life.9 
This  intent  is  presumed  in  every  case  where  from  the  character  of  the  instru- 
ment or  agency  employed,  or  the  manner  of  its  use,  or  the  nature  of  the  wound 
inflicted  by  it,  death  results  as  a  natural  and  probable  consequence.10 


1.  Severance  of  Umbilical  Cord  Held  Necessary. 

—  State  v.  Winthrop,  43  Iowa  519,  22  Am. 
Rep.  257. 

2.  Breathing  Held  Not  to  Show  Birth  Alive.  — 

Rex  v.  Enoch,  5  C.  &  P.  539,  24  E.  C.  L. 
446;  Rex  v.  Poulton,  5  C.  &  P.  329,  24  E. 
C.  L.  344;  Rex  v.  Sellis.  7  C.  &  P.  850,  32 
E.  C.  L.  767;  Reg.  v.  Wright,  9  C.  &  P.  754, 
38  E.  C.  L.  322. 

3.  Proof  of  Breathing  Not  Necessary  to  Show 
Birth  Alive.  —  Rex  v.  Brain,  6  C.  &  P.  349,  25 
E.  C.  L.  433;  State  v.  Winthrop,  43  Iowa  519, 
22  Am.  Rep.  257. 

4.  Killing  Unborn  Child  Declared  Criminal 
Homicide  by  Statute.  —  Williams  1.  State,  34 
Fla.  217;  Evans  v.  People,  49  N.  Y.  86.  See 
also  the  statutes  of  the  several  states,  and  the 
titles  Abortion,  vol.  r,  p.  186;  Concealment 
of  Birth  or  Death,  vol.  6,  p.  424. 

Scope  of  Statutes. —  It  is  to  be  observed  that 
some  of  these  statutes  refer  only  to  cases  where 
the  death  of  the  child  is  effected  by  an  injury 
to  the  mother  (see  the  authorises  cited  supra, 
this  note),  and  it  would  seem,  therefore,  that 
they  do  not  affect  the  common-law  doctrine 
where  a  child  is  killed  during  parturition, 
without  any  injury  to  the  mother,  unless  the 
statute  include  such  acts,  as  in  the  case  of 
Texas.    See  Pen.  Code  Tex.  1895,  art.  645. 

5.  Killing  Alien  Enemies. —  1  Hale  P.  C.  433; 
1  East  P.  C.  227. 

6.  State      Gut,  13  Minn.  341. 

7.  Criminal  Intent  Necessary. — Clements  v. 
State,  50  Ala.  117;  Green  v.  State.  97  Ala.  59; 
Pinder  v.  State,  27  Fla.  370,  26  Am.  St.  Rep. 
75;  Waybright  v.  State,  56  Ind.  122;  State  v. 
Smith,  102  Iowa  656;  Matherly  v.  Com.,  (Ky. 


1892)  19  S.  W.  Rep.  977;  Kearney  v.  State,  68 
Miss.  239;  Hunter  v.  State,  74  Miss.  515; 
Wooten  v.  State,  99  Tenn.  189. 

8.  Absence  of  Criminal  Intent.— Thus  the  fact 
that  one  gives  poisoned  wine  to  another  or 
shoots  him  does  not  constitute  a  crime,  if  in 
the  one  case  the  actor  did  not  know  the  wine 
was  poisoned,  Matherly  v.  Com.,  (Ky.  1892)  19 
S.  W.  Rep.  977;  or  in  the  other  committed  the 
act  while  in  a  somnambulent  state,  Fain  v. 
Com.,  78  Ky.  183,  39  Am.  Rep.  213;  State  v. 
Lewis,  136  Mo.  84. 

The  Defense  of  Accidental  Killing  is  a  denial  of 
criminal  intent,  and  throws  upon  the  state  the 
burden  of  proving  such  intent  beyond  a  reason- 
able doubt.  State  v.  Cross,  42  W.  Va.  253.  If 
the  proof  leaves  it  doubtful  a  conviction  can- 
not siand.  Anderson  v.  State,  3  Heisk.  (Tenn.) 
97- 

9.  Voluntary  Homicide.  —  Where  one  volunta- 
rily shoots  at  another,  and  the  shot  kills,  the 
homicide  cannot  be  involuntary.  Smith  v. 
State,  73  Ga.  79.  Homicide  can  never  be  in- 
voluntary where  the  intention  is  to  kill.  Jack- 
son v.  State,  76  Ga.  473. 

10.  Intent  Presumed  from  Use  of  Deadly  Weapon. 
—  Whete  a  blow,  mortal  in  its  nature,  is  wil- 
fully inflicted  with  an  instrument  likely  to 
cause  death,  the  homicide  produced  by  it  is 
not  involuntary  manslaughter,  but,  unless 
justifiable,  it  is  either  murder  or  voluntary 
manslaughter.  Boatwright  v.  State,  89  Ga. 
140.  See  also  Ayers  v.  State,  60  Miss.  709; 
Birdwell  v.  State,  (Tex.  Crim.  1898)48  S.  W. 
Rep.  583.    And  see  infra,  this  title,  Murder. 

Presumption  from  Use  of  Deadly  Weapon  Re- 
butted. —  Bui  such  a  presumption  would  seem 
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The  Criminality  of  the  intent  depends  upon  the  presence  or  absence  of  legal 
justification  or  excuse.  If  the  homicide  occurred  in  the  performance  of  a 
public  legal  duty  or  in  the  protection  of  a  private  legal  right,  as  in  defense  of 
one's  person  or  habitation,  or  in  the  prevention  of  a  felony,  it  is  justifiable 
or  excusable.1  All  other  voluntary  homicides  are  criminal,  the  degree  of 
criminality  depending  upon  the  moral  element  involved  in  the  deed.  If  the 
killing  is  done  maliciously,  that  is,  wickedly,  cruelly,  or  recklessly,  evincing 
a  mind  regardless  of  social  duty  and  deliberately  bent  upon  mischief,  it  is 
murder;8  if  without  malice,  as  in  heat  of  passion  produced  by  adequate 
provocation,  it  is  merely  manslaughter.3 

(b)  Motive  Immaterial.  —  But  an  innocent  or  even  commendable  motive, 
though  it  may  reduce  the  grade  of  the  offense,  can  never  in  law  affect  the 
criminality  of  a  homicide  which  the  circumstances  do  not  themselves  justify 
or  excuse.4  Motive  is  no  element  of  the  crime  and  need  not  be  proved  to 
secure  a  conviction.5 

(c)  Commission  by  Command  of  Another  —  aa.  In  General.  —  The  fact  that  a  person 
commits  a  homicide  at  the  command  of  another  does  not  affect  the  liability  of 
the  slayer,6  even  though  the  relation  of  husband  and  wife  7  or  parent  and 
child  H  subsists  between  the  commander  and  the  actor. 

bb.  Commission  under  Duress.  —  Nor  does  the  fact  that  such  command  was 
enforced  by  threats  of  death  affect  the  matter;  for  while  a  person  may,  to 
save  his  own  life,  lawfully  kill  his  assailant,  he  cannot,  even  on  that  plea, 
excuse  the  deliberate  killing  of  an  innocent  third  person.9 

cc.  Commission  under  Military  Order.  —  An  exception  to  the  rule  that  a  com- 
mand cannot  excuse  a  homicide  exists,  however,  in  the  case  of  persons  under 


to  be  reasonably  rebutted  by  the  circumstances 
that  the  defendant,  instead  of  striking  with 
the  weapon  while  holding  it  in  his  hand,  as  he 
might  easily  have  done,  threw  it  at  the  de- 
ceased from  a  distance  as  if  to  frighten  him, 
and  that  the  deceased  was  a  child  who  had 
committed  some  trivial  offense.  Rex  v.  Wiggs, 
r  Leach  C.  C.  378,  note;  Rex  v.  Conner,  7  C.  & 
P.  438,  32  E.  C.  L.  576.  Still  the  throwing  of 
a  heavy  thing  at  a  child  is  such  a  dangerous 
act  that  a  jury  might  under  certain  circum- 
stances easily  determine  it  to  be  so  gtossly  reck- 
less as  to  constitute  murder.  Rex  v.  Hazel, 
1  Leach  C.  C.  368. 

In  Boyd  v.  State.  28  Tex.  App.  137,  it  was 
held  that  evidence  that  the  defendant,  who 
was  the  friend  and  business  partner  of  the  de- 
ceased, upon  being  insulted  by  him  struck  him 
a  blow  with  a  stick,  and  immediately  seeing 
that  he  had  seriously  injured  him,  called  for 
help  and  expressed  the  keenest,  regret  at  the 
occurrence,  presented  the  issue  of  man- 
slaughter and  required  an  instruction  upon 
that  grade  of  homicide. 

If  a  Weapon  13  Not  Inherently  Deadly  and  there 
is  no  proof  that  the  manner  of  its  use  made  it 
such,  except  the  mere  fact  that  it  produced 
death,  no  presumption  of  an  intent  to  kill 
arises,  and  a  refusal  to  charge  upon  the  law  of 
involuntary  manslaughter  is  error.  Lyman 
v.  State,  89  Ga.  337;  Wrye  v.  State,  99  Ga.  34; 
Griffin  v.  State,  40  Tex.  Crim,  312,  76  Am.  St. 
Rep.  718. 

1.  See  infra,  this  title,  Justifiable  and  Ex- 
cusable Homicide. 

2.  See  infra,  this  title,  Murder. 

3.  See  infra,  this  title,  Manslaughter. 

4.  Motive  Immaterial. —  People  v.  Kirby, 
(Oyer  &  T.  Ct.)  2  Park.  Crim.  (N.  Y.)  28;  Reg. 
v.  Machekequonabe,  28  Ont.  309. 
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In  Law  There  Is  a  Clear  Distinction  between 
motive  and  intent.  Motive  is  the  moving 
power  which  impels  an  action  for  a  definite 
result.  Intent  is  the  purpose  to  use  a  particu- 
lar means  to  effect  such  result.  When  a  crime 
is  clearly  proven  to  have  been  committed  by  a 
person  charged  therewith,  the  question  of  mo- 
tive maybe  of  little  or  no  importance.  But 
criminal  intent  is  always  essential  to  the  com- 
mission of  a  crime.  People  v.  Molineux,  168 
N.  Y.  264. 

5.  Motive  Need   Not  Be  Proved.  —  State  v. 

David,  131  Mo.  380;  McLain  v.  Com.,  99  Pa. 
St.  86.  See  also  infra,  this  title.  Murder  — 
Malice  —  Definition  and  General  Principles; 
and  Evidence  —  Admissibility  —  Evidence  as  to 
Motive. 

6.  Commission  by  Command  of  Another.  —  Car- 
lisle v.  State,  37  Tex.  Crim.  108. 

7.  Homicide  by  Wife  at  Command  of  Husband. 

—  1  Hawks  P.  C,  c.  1.,  §  11 ;  Bibb  v.  State,  94 
Ala.  31,  33  Am.  St.  Rep.  88.  But  it  is  otherwise 
by  statute  in  Arkansas.  Edwards  v.  State,  27 
Ark.  493. 

8.  Commission  by  Child  at  Command  of  Parent. 

—  Rainey  v.  Com.,  (K'v.  1897)  40  S.  W.  Rep. 
682. 

Homicide  at  Request  of  Deceased.  —  He  who 

kills  another  upon  his  desire  or  command  is, 
in  the  judgment  of  the  law,  as  much  a  mur- 
derer as  if  he  had  done  it  merely  of  his  own 
head.  1  Hawk.  P.  C,  c.  27,  §  6;  Sawyer's 
Case,  1  Russell  on  Crimes  (9th  ed.)  670.  See 
also  People  v.  Carolin,  115  N.  Y.  658. 

9.  Commission  under  Duress.  —  1  East  P.  C. 
225;  Reg.  v.  Tyler,  8  C.  &  P.  616,  34  E.  C.  L. 
553;  Arp  v.  State,  97  Ala.  5,  38  Am.  St.  Rep. 
137;  State  v.  Fisher,  23  Mont.  540;  Leach  v. 
State,  ggTenn.  584.  See  also  People  v.  Repke, 
103  Mich.  459. 
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military  authority.  A  soldier  in  service  is  bound  to  obey  the  lawful  order 
of  his  superior  officer,  and  a  homicide  committed  in  obedience  to  such  order 
will  constitute  no  offense  as  to  him.  On  the  other  hand,  an  order  so  clearly 
illegal  ami  contrary  to  the  rules  and  usages  of  war  that  a  man  of  ordinary 
sense  and  understanding  would  know  when  he  heard  it  read  or  given  that  it 
was  illegal  will  afford  the  private  no  protection  for  a  homicide  committed 
under  such  order.  But  if  an  order  given  by  an  officer  to  his  private  does 
not  expressly  and  clearly  show  on  its  face,  or  in  the  body  thereof,  its  own 
illegality,  a  soldier  is  bound  to  obey  it,  and  such  order  is  a  protection  to  him.1 

(2)  Involuntary  Homicide  —  (a)  in  General.  —  A  homicide  is  involuntary  when 
it  occurs  inadvertently  from  the  performance  or  omission  of  some  act  from 
which  death  does  not  proceed  as  a  natural  and  probable  consequence.  Its 
criminality  depends  upon  the  legal  character  of  the  act  done  or  omitted,2  and 
its  efficiency  as  a  cause  in  producing  the  ultimate  result.3 

(b)  Criminality  Determined  by  Nature  of  Act  —  aa.  Lawful  Acts.  —  If  the  act  is 
lawful  in  itself,  and  is  performed  with  reasonable  care  and  due  regard  for  the 
lives  and  persons  of  others,  the  death  must  be  attributed  to  mere  accident, 
to  which  no  criminality  attaches.4 

66.  Unlawful  Acts.  —  But  if  the  act  is  unlawful,  either  inherently  or  from 
the  mode  of  its  execution,  a  homicide  happening  in  consequence  of  it  is  crimi- 
nal, the  gravity  of  the  crime  being  determined  by  the  degree  of  turpitude 
involved  in  the  act.5  If  the  act  is  a  felony,  or  one  of  gross  recklessness  or 
misconduct,  the  homicide  is  murder;6  but  if  the  act  is  a  mere  misdemeanor 
or  dangerous  to  human  life  without  being  grossly  reckless,  the  offense  is  only 
manslaughter.7 

c.  Against  Whom  Directed  —  (1)  In  General.  —  This  principle,  that 

Thus  if  a  Person  in  Resisting  an  Assault  upon 

him  uses  no  greater  force  lhan  is  necessary  to 
protect  himself  from  injury,  he  is  not  liable  if 
a  homicide  inadvertently  resulls  as  a  conse- 
quence of  his  lawful  act.  Martin  v.  Stale,  90 
Ala.  602,  24  Am.  St.  Rep.  844;  State  v.  Trusty, 
1  Penn.  (Del.)  319;  Stanton"s  Case,  2  City 
Hall  Rec.  (N*.  Y.)  164;  State  v.  Morgan,  40  S. 
Car.  345. 

Likewise  a  Person  Has  the  Eight  to  Defend  His 
Property,  and  to  employ  such  force  as  is  reason- 
ably necessary  for  that  purpose,  and  is  not  an- 
swerable for  an  accidental  homicide  that  may 
happen  in  so  doing.  Hinchcliffe's  Case,  1 
Lewin  C.  C.  161. 

So  if  a  Person,  in  Endeavoring  to  Prevent 
Another  from  Committing  Suicide,  accidentally 
kills  the  person  whose  life  he  is  attempting  to 
save,  he  cannot  be  convicted  of  criminal 
homicide.    Blalock  v.  State,  40  Tex.  Crim. 


1.  Commission  under  Military  Order.  —  Riggs 
v.  State,  3  Cold  iv.  (Tenn.)  85,  91  Am.  Dec.  272. 
And  see  the  title  Military  Law,  vol.  20,  p.  666. 

"  A  Soldier  Is  Bound  Implicitly  to  Obey  the  Com- 
mands of  His  Officer,  but  they  must  be  legal 
commands,  for  a  soldier  who  does  an  illegal 
act  cannot  plead  the  command  of  his  superior 
officer  as  a  legal  defense  in  a  court  of  justice. 
It  may  be  difficult  for  a  soldier  sometimes  to 
decide  when  the  orders  of  a  superior  and  the 
laws  of  the  land  conflict.  In  time  of  war,  and 
as  against  an  enemy,  such  a  conflict  can 
hardly  be  imagined;  but  in  time  of  peace  the 
soldier  must  take  care  not  to  violate,  or  co- 
operate in  the  violation  uf,  the  law  which  is 
equally  binding  upon  him  as  upon  other  citi- 
zens; for,  as  observed  by  Mansfield,  C.  J.,  in 
Burdett  v.  Abbot,  4  Taunt.  449,  men,  by  be- 
coming soldiers,  do  not  cease  to  be  citizens, 
and  a  soldier  is  gifted  with  all  the  rights,  and 
is  bound  to  all  the  duties,  of  other  citizens." 
Reg.  v.  Stovve,  2  Nova  Scotia  Dec.  121. 

2.  Involuntary  Homicide  Criminality.  —  It  is 
not  indispensable  to  the  constitution  of  a 
crime,  that  the  prisoner  should  commit  the 
very  act  intended.  Certainly  there  must  con- 
cur a  wrongful  intent  and  a  wrongful  act. 
But  he  who,  aiming  to  accomplish  one  wrong- 
ful act,  fails  in  that,  but  perpetrates  another, 
is  not  excused.  The  wrongful  intent  and 
the  wrongful  act  are  said  to  coalesce  and 
make  the  crime.    Isham  v.  State,  38  Ala.  213. 

3.  See  supra,  this  section.  Cause  of  Death; 
Stipervening  Causes. 

4.  Death  Resulting  from  Lawful  Act.  —  Reg.  v. 
Murray,  5  Cox  C.  C.  509;  U.  S.  v.  Meagher, 
37  Fed.  Rep.  875;  State  v.  Becker,  9  Houst. 
(Del.)  411.  See  also  Reg.  v.  Bruce,  2  Cox  C. 
C.  262. 
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Abandonment  of  Unlawful  Intent.  —  If  a  man. 

though  intending  to  commit  an  unlawful  act, 
abandons  his  intent  to  do  so,  and  afterwards 
by  accident  kills  a  man,  the  killing  is  not 
murder;  nor  is  it  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act.  McPher- 
son  v.  State,  22  Ga.  478. 

5.  Homicide  Resulting  from  Unlawful  Act.  — 
Isham  v.  State,  38  Ala.  213;  Liner  i'-  State,  124 
Ala.  1;  State  z.  Smith,  32  Me.  369,  54  Am.  Dec. 
578;  Smith  v.  State.  33  Me.  48,  54  Am.  Dec.  607; 
Wellar  v.  People,  30  Mich.  16. 

6.  See  infra,  this  title,  Murder  —  Maliee  — 
Facts  Supporting  Inference  of  Malice — Gross 
Recklessness  and  Misconduct. 

7.  See  infra,  this  title,  Manslaughter  —  In- 
voluntary  Manslaughter  —  Unlawful  Acts  Caus- 
ing Death. 
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the  intent  with  which  an  act  is  done  determines  the  legal  character  of  the 
consequences,  applies  not  only  when  the  result  differs  from  the  original  inten- 
tion, but  also  when  the  consequences  operate  upon  a  different  person.  Hence, 
when  a  person  is  killed,  the  inquiry  is  not  limited  to  the  slayer's  intention  in 
respect  to  that  particular  person,  but  extends  to  a  consideration  of  his  inten- 
tion in  respect  to  every  person  against  whom  the  act  inflicting  death  might 
possibly  have  been  directed. 

(2)  Act  Directed  Against  Several  Persons.  —  Thus  if  a  person  directs  a 
dangerous  agency  against  a  crowd  of  persons  with  intent  to  kill  or  do  great 
bodily  harm  to  one  or  more  of  them,  a  death  happening  in  consequence  is 
murder,  or  manslaughter,  or  justifiable  or  excusable  homicide,  according  to  the 
malice  or  provocation  or  circumstances  of  justification  or  excuse  prompting 
the  deed,  quite  irrespective  of  the  slayer's  intention  towards  the  particular 
individual  slain. 1 

(3)  Killing  One  Person  in  Attempt  to  Kill  Another.  —  And  so  in  cases  where 
the  blow  intended  for  one  person  by  accident  falls  upon  and  kills  another,  the 
thing  done  follows  the  nature  of  the  thing  intended  to  be  done,2  and  the  guilt 
or  innocence  of  the  slayer  depends  upon  the  same  considerations  that  would 
have  governed  had  the  blow  killed  the  person  against  whom  it  was  directed. 
Hence  the  homicide  is  murder,3  or  manslaughter,'1  or  excusable  homicide,5 
for  precisely  the  same  reasons  that  would  have  determined  its  character  had 
the  event  conformed  to  the  intent;  and  the  principle  is  the  same  whether  the 
misadventure  proceeded  from  the  misdirection  of  the  blow  or  from  a  mistake 
in  the  identity  of  the  victim.6 

(4)  Killing  in  Attempt  to  Commit  Suicide.  —  In  most  jurisdictions,  if  a  per- 
son in  attempting  to  take  his  own  life  accidentally  kills  another  the  slayer  is 
guilty  of  murder,7  but  in  Massachusetts,  where  an  attempt  to  commit  suicide 
is  not  punishable,  the  killing  is  merely  manslaughter.8 

IV.  Criminal  Responsibility  of  Participants  —  1.  Introductory.  —  It  is 
generally  held  at  the  present  day,  either  upon  the  well-settled  principles  of 

1.  Act  Directed  Against  a  Number  of  Persons. —  slaughter.  Holmes  v.  State,  88  Ala.  26,  16 
1  East  P.  C.  231,  232,  237;  Davison  v.  People,  Am.  St.  Rep.  17. 

90  111.  221;  Golliher  v.  Com.,  2  Duv.  (Ky.)  163.  If  One  Person  Assaults  Another  with  Intent  to 

87  Am.  Dec.  493;  Delaney  v.  Com.,(Ky.  1896)  Do  Him  Great  Bodily  Harm,  and  in  so  doing 

35  S.  W.  Rep.  1037;  People  v.  Raher,  92  Mich.  kills  a  third  person,  the  crime  is  murder. 

165,  31  Am.  St.  Rep.  575.    See  also  Dunaway  State  v.  Smith,  2  Strobh.  L.  (S.  Car.)  77,  47 

v.  State,  no  III.  333,  51  Am.  Rep.  686.  Am.  Dec.  589. 

2.  Killing  One  Person  in  Attempt  to  Kill  Degree  of  Murder. —  As  to  whether  such  kill- 
Another  —  Result  Follows  Intention.  —  1  East  P.  ing  constitutes  murder  in  the  first  or  second 
C.  230;  Tidwell  v.  State,  70  Ala.  33;  State  v.  degree,  see  infra,  this  title.  Murder — Degrees 
Dugan,  1  Houst.  Crim.  Cas.  (Del.)  563;  Pinder  of  Murder. 

v.  State,  27  Fli.  370,  26  Am.  St.  Rep.  75.    See  4.  Manslaughter. —  1    East  P.    C.  231-245; 

a]so  infra,  this  title,  Murder.  Charlon  v.  State,  106  Ga.  400;  Sims  v.  Com., 

3.  Murder.  —  Stale  v.  Salter,  4S  La.  Ann.  197;  (Ky.  1890)  13  S.  W.  Rep.  1079;  Ferrell  v.  State, 
Com.  v.  Breyessee,  160  Pa.  St.  451,  40  Am.  43  Tex.  503. 

St.  Rep.  729.  5.  Excusable  Homicide  —  Killing  in  Self-defense. 

If  One  Lay  Poison  for  Another,  and  a  third  per-  —  Pinder  v.  State,  27  Fla.  370,  26  Am.  St.  Rep. 

son  takes  it  and  death  results,  it  is  murder,  75.    See  also  Morris  7>.  Piatt,  32  Conn.  75. 

for  the  law  joins  the  murderous  intent  with  Killing  Wife  in  Attempt  to  Kill  Paramour  — 

the  events  which  follow  upon  it.    Gore's  Case,  Under  Texas  Statute.  —  Pena  v.  State,  38  Tex. 

9  Coke  81;  Reg.  v.  Saunders,  Plovvd.  474,  1  Crim.  333. 

Hale  P.  C.  436;  People  v.  Molineux,  168  N.  6.  Mistaken    Identity. —  Rex    v.    Brown.  1 

Y.  264;  State  v.  Fulkerson,  Phil.  L.  (61  N.  Leach  C.  C.  148;  Breedlove  v.  State,  26  Tex. 

Car.)  233.  App.  445.  But  see  Jackson  v.  State,  106  Ala.  12. 

If  a  Party  Resisting  Arrest  attempts  to  kill  an  7.  Killing  in  Attempt  to  Commit  Suicide. — 

officer  and  by  accident  kills  a  third  person,  the  State  v.  Lindsey,  19  Nev.  47,  3  Am.  St.  Rep. 

killing  is  murder.    Walker  v.  Stale,  100  Ga.  776;  State  v.  Levelle,  34  S.  Car.  120,  27  Am. 

60;  Angell  v.  State,  36  Tex.  542,  14  Am.  Rep.  St. -Rep.  799.    And  see  infra,  this  title,  Mur- 

380.  der — -Malice  —  Facts  Supporting   Inference  of 

If  a  Peacemaker,  While  Struggling  with  the  Malice — Killing  in  Perpetration  of \  or  Attempt 

Accused  to  prevent    his  maliciously  shooting  to  Perpetrate,  Felony. 

another,  is  killed  by  the  accidental  discharge  8,  Com.   v.  Mink,  123  Mass.  422,  25  Am. 

of  the  pistol,  the  crime  is  murder  and  not  man-  Rep.  109. 
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the  common  law  or  by  virtue  of  statutes,  that  all  persons  who  in  any  manner 
participate  in  the  commission  of  a  homicide,  whether  directly  or  by  the  agency 
(if  others,  are  equally  guilty  in  the  eyes  of  the  law,  and  are  punishable  as  prin- 
cipal offenders.  The  various  circumstances  under  which  this  guilt  is  incurred, 
and  the  elements  essential  to  criminal  liability  in  each  case,  are  discussed  in 
the  following  divisions  of  this  section.  A  general  treatment  of  the  law 
applicable  to  accessories  and  aiders  and  abettors,  and  common  to  all  classes 
of  felonies,  will  be  found  elsewhere  in  this  work.1 

2.  Instigating  Others  to  Commit  Homicide — a.  Liability  at  Common 
Law  —  (i)  ///  General.  —  It  is  a  general  rule  of  the  common  law  that  where 
one  person  advises,  procures,  counsels,  or  commands  another  to  commit  a 
homicide,  but  is  not  present  when  the  crime  is  committed,  he  is  guilty  as 
accessory  before  the  fact  to  the  homicide  thus  resulting  from  his  instigation.9 

Instigating  One  to  Procure  Another  to  Commit  Homicide.  —  Likewise  if  one  person 
instigates  a  second  to  procure  a  third  to  commit  a  homicide,  and  his  instruc- 
tions are  followed  out  and  the  homicide  results  therefrom,  he  who  thus  sets 
in  motion  the  criminal  agencies  the  operation  of  which  culminates  in  the 
commission  of  the  crime,  is  guilty  as  an  accessory  before  the  fact,  and  this 
although  he  has  no  personal  communication  with  the  person  who  actually 
commits  the  homicide.  The  fact  that  he  procures  the  commission  of  the 
crime  is  sufficient.3  This  is  true  although  the  actual  perpetrator  of  the  crime 
is  unknown  to  the  accessory.4 

Manner  of  Executing  Command  Immaterial.  —  The  fact  that  the  person  procured  to 
commit  the  homicide  departs  from  the  letter  of  his  instructions  in  carrying 
out  the  criminal  design  does  not  affect  the  guilt  of  the  accessory.  The  sub- 
stance of  the  procuration  or  command  being  the  commission  of  a  homicide, 
the  manner  of  its  execution  is  immaterial.5 

Knowledge  and  Place  of  Homicide  Immaterial.  — ■  The  fact  that  the  accessory  did 
not  know  that  the  act  of  killing  was  to  be  done  at  a  particular  time  or  place 
is  immaterial  to  his  guilt;  it  is  enough  that  he  knew  that  the  homicide  was 
to  be  committed  upon  the  happening  of  a  given  event,  and  at  the  place 
where  the  anticipated  event  might  occur.6 

1.  General  Law  on  This  Subject.  —  See  the  v.  Randolph,  146  Pa.  St.  83,  28  Am.  Si.  Rep. 
titles  Accessory,  vol.  1,  p.  257;  Aider  and  782,  distinguishing  Smith  v.  Com.,  54  Pa.  St. 
Abettor,  vol.  2,  p.  29.  209,  93  Am.  Dec.  686. 

2.  Accessory  Before  the  Fact.  —  1  Hale  P.  C.  And  in  England  \t  has  been  made  a  misde- 
434;  Parker's  Case,  2  Dyer  i&6a;  Spies  v.  Peo-  meanor  by  statute  (24  &  25  Vict.,  c.  100,  §  4). 
pie,  122  111.  1,  3  Am.  St.  Rep.  320;  Keithler  v.  Reg.  v.  Most,  14  Cox  C.  C.  584;  Reg.  v.  Fox, 
State,  10  Sraed.  &  M.  (Miss.)  193;  Jones  v.  19  W.  R  109. 

State,  13  Tex.  168,  62  Am.  Dec.  550.    See  also  But  it  is  essential  to  a  conviction,  however, 

Saunders'  Case,  3  Dyer  332a/  Reg.  v.  Manning,  that  there  should  have  been  some  communica- 

2  C,  &  K.  903,  note,  61  E.  C.  L.  887,  903,  note;  tion  of  the  soliciiation  to  the  person  alleged  to 

Ex  p.  Willoughby,   14    Nev.   451;   State   v.  have  been  persuaded.    Reg.  v.  Fox,  19  W.  R. 

Chittem,  2  Dev.  L.  (13  N.  Cat.)  49.  109.    Compare  Reg.  v.  Ransford,  31  L.  T.  N. 

Wife  May  Be  Accessory  to  Murder  by  Husband.  S.  488,  13  Cox  C.  C.  9. 

—  Reg.  v.  Manning,  2  C.  &  K.  887,61  E.  C.  For  a  Full  Discussion  see  the  title  Solicitation. 

L.  887.    See  generally  the  title  Husband  and  3.  Advising  One  to  Procure  Another  to  Kill. — 

Wife,  vol.  15,  p.  903.  Rex  v.  M'Daniel,  Foster  125;  Rex  v.  Carr,  2 

Master  Accessory  to  Murder  by  Slave.  —  Stale  How.  St.  Tr.  966;  Spies  v.  People,  122  III.  1,  3 

v,  Posey,  4  Sirobh.  L.  (S.  Car.)  103.  Am.  St.  Rep.  320.    See  also  J.  Kelyng  53;  Rex 

Advising  Killing  of  Unborn  Child.  —  Where  v.  Cooper,  5  C.  &  P.  535,  24  E.  C.  L.  444. 

one  procured  the  murder  of  a  child,  the  pro-  4.  Rex  v.  M'Daniel,   Foster  125;  Spies  v. 

curing  having  been  done  before  the  child's  People,  122  111.  1,  3  Am.  St.  Rep.  320.  See 

birth  and  the  murder  having  been  committed  also  Rex  v.  Cooper,  5  C.  &  P.  535,  24  E.  C.  L. 

after  the  birth,  he  was  held  guilty  as  accessoty  444. 

before    the    fact.     Parker's    Case,    2    Dyer  5.  Difference  Between  Advice  and  Execution.  — 

i860.  1  Hale  P.  C.  617;   Foster  Cr.  L.  370;  Stephen 

Instigating  to  Suicide. —  See  the  title  Suicide.  Dig.  Cr.  L.,  c.  4,  art.  40.    See  also  Rex  v. 

Solicitation  as  a  Substantive  Offense.  —  Solicita-  Cooper,  5  C.  &  P.  535,  24  E.  C.  L.  444. 

tion    to   commit  murder  is  indictable  as  a  6.  Knowledge  of  Time  and  Place  of  Homicide 

substantive  offense  at  common  law.    Stabler  Immaterial.  —  Spies  v.  People,  122  111.  1,  3  Am. 

v.  Com.,  95  Pa.  St.  318,  40  Am  Rep.  653;  Com.  St.  Rep.  320. 
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Instigation  to  Kill  Class  of  Persons.  —  Where  one  has  instigated  others  to  kill  a 
particular  class  of  persons,  it  is  unimportant  in  determining  his  guilt,  that  lie 
did  not  know  what  particular  individual  of  this  class  might  be  killed  in  carry- 
ing out  the  criminal  design.  The  instigation  virtually  designating  a  body  or 
class  of  men  to  be  attacked,  and  one  of  such  class  being  killed,  the  guilt  is  the 
same  as  though  the  particular  person  had  been  pointed  out  as  the  victim.1 

(2)  Guilt  of  Accessory  Dependent  upon  That  of  Principal — (a)  General  Rules. 
—  At  common  law  the  guilt  of  the  accessory  before  the  fact  was  in  some 
respects  dependent  upon  the  guilt  of  the  principal.  Thus  the  accessory  could 
not  be  guilty  of  a  higher  degree  of  crime  than  the  principal;  2  and  before  the 
accessory  could  be  tried  the  principal  must  have  been  convicted  or  outlawed, 
unless  both  were  tried  together, 3  for  there  could  be  no  accessory  without  a 
principal;4  and  proof  that  there  was  a  principal  could  be  established  only  by 
record  of  his  conviction  or  outlawry.5 

(b)  Rule  in  South  Carolina.  —  These  rules  of  the  common  law  have  never  been 
recognized,  however,  in  South  Carolina,6  and  consequently  it  has  been  held 
in  that  state  that  the  accessory  may  be  convicted  of  a  higher  degree  of  crime 
than  that  of  which  the  principal  has  been  found  guilty,7  and  may  be  con- 
victed although  the  principal  has  never  been  put  upon  trial.8 

(c)  Exception  in  Case  of  Principal  Ex  Necessitate.  —  One  who  instigates  a  criminal 
homicide,  but  is  not  present  at  its  commission,  may  be  a  principal  and  not  an 
accessory,  if,  from  the  nature  of  the  means  employed  to  commit  the  crime, 
there  cannot  be  another  person  guilty  as  principal;  as  where  he  who  actually 
does  the  killing  is  merely  an  innocent  instrument  or  a  person  incapable  of 
guilt;  for  otherwise  the  person  procuring  the  commission  of  the  homicide 
could  not  be  punished  at  all.* 

b.  Liability  under  Statutes. —  The  modern  statutes  providing  that 
one  who  counsels,  procures,  or  instigates  another  to  commit  a  felony,  whether 
present  at  the  commission  of  the  crime  or  not,  may  be  tried,  convicted,  and 
punished  as  a  principal,  practically  abolish  the  distinctions  existing  at  common 
law  between  principals  and  accessories  before  the  fact  in  criminal  homicide, 
and  render  the  instigator  of  the  crime  an  independent  principal  offender. 10 

1.  Killing  Ono  of  a  Class  of  Persons.  —  Spies  v.  9.  Principal  Ex  Necessitate.  —  1  Hale  P.  C. 
People,  122  111.  r,  3  Am.  St.  Rep.  320.  617;  2  Hawk.  P.  C.  443;  J.  Kelyng  53.  See 

2.  Dependency  of  Accessory  Guilt.  —  See  the  also  Vaux's  Case,  4  Coke  44:  State  v.  Burbage, 
title  Accessory,  vol.  1,  p.  263.  51  S.  Car.  284. 

3.  Conviction  or  Outlawry  of  Principal  a  Pre-  10.  Accessories  Before  the  Fact  Principals  by 
requisite  to  Trial  of  Accessory.  —  Foster  Cr.  L.  Statute.  —  See  the  title  Accessories,  vol.  1,  p. 
343;  Sanchars  Case,  9  Coke  117;  State  v.  Chit-  263.    See  also  the  following  cases: 

tern,  2  Dev.  L.  (13  N.  Car.)  49.  See  also  Peo-  California.  —  People  v.  Majors,  (Cal.  1884)  2 
pie  v.  Bearss,  10  Cal.  68.  Pac.  Rep.  744,  65  Cal.  138,  52  Am.  Rep.  295; 

4.  No  Accessory  Without  a  Principal. — Sanchars     People  v.  Keefer,  65  Cal.  232. 

Case,  9  Coke  117;  State  v.  Chittem,  2  Dev.  L.  Kansas.  —  State  v.  Bogue,  52  Kan.  79. 

(13  N.  Car.)  49.  Kentucky.  —  Thorn pson  v.  Com..  1  Met.  (Ky.) 

6.  Record  of  Principal's  Conviction  Essential  to  13;  Powers  v.  Com., (Ky.  1901) 61  S.W.  Rep. 735. 

Conviction  of  Accessory.  —  State  v.  Chittem,  2  Missouri.  — State  v.  Stacy,  103  Mo.  11;  State 

Dev.  L.  (13   N.  Car.)  49.    See  also  People  v.  v.  Hermann,  117  Mo.  629. 

Bearss,  10  Cal.  68.  New  York.  —  See  People  v.  Mather,  4  Wend. 

For  a  Full  Discussion  of  the  common-law  rules  (N.  Y.)  255. 

governing  accessories  in  felonies,  see  the  title  Oregon.  —  State  v.  Steeves,  29  Oregon  85. 

Accessory,  vol.  1,  p.  262  et  stq.  Texas.  —  Stokes  v.  Stale,  (Tex.  Crim.  1899) 

6.  Common-law  Distinctions  Repudiated  in  53  S.  W.  Rep.  106;  Wilkerson  v.  State,  (Tex. 
South  Carolina.  —  State  v.  Posey,  4  Strobh.  L.  Crim.  1899)  57  S.  W.  Rep.  962;  Carlisle  v. 
(S.  Car.)  127.  See  also  Slate  v.  Burbage,  51  State,  31  Tex.  Crim.  537.  See  also  Quinn  v. 
S.  Car.  284.  State,  (Tex.  Crim.  1S93)  20  S.  W.  Rep.  1108. 

7.  South  Carolina  —  Accessory  Guilty  of  Higher  For  Further  Discussion  see  infra,  this  section, 
Degree  of  Crime  than  Principal.  —  State  v.  Bur-  Effect  of  Statutes. 

bage,  51  S.  Car.  284.  Dependency  of  Guilt  Abolished.  —  See  the  title 

8.  Same  —  AccessoryjConvicted  Without  Previous  Accessories,  vol.  1,  p.  269  et  sea. 

Conviction  of  Principal.  —  State  v.  Posey,  4  Statute  of  Limitations  No  Bar  to  Punishment  of 

Strobh.  L.  (S.  Car.)  103.    In  this  case  the  ac-  Principal.  —  People  v.  Mather,  4  Wend.  (N.  Y.) 

cessory  had  killed  the  principal.  256. 
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But  except  in  so  far  as  these  statutes  render  absence  at  the  time  of  the  homi- 
cide  an  immaterial  feature,  abrogate  the  dependency  of  the  accessory's  guilt 
upon  that  of  the  actual  principal,  and  simplify  the  practice  in  the  trial  and 
conviction  of  the  accessory,  they  do  not  enlarge  or  diminish  the  essential  ele- 
ments of  the  accessory's  criminal  responsibility.1 

c.  Essential  Elements  of  Criminal  Liability  —  (i)  Criminal  Intent 
—  (a)  in  General.  —  While  it  is  true  that  a  criminal  intent  is  necessary  to  render 
one  guilty  as  an  accessory  before  the  fact  to  a  criminal  homicide,  yet  it  need 
not  comprise  a  design  to  kill,  but  it  is  sufficient  if  the  intent  evidenced  by 
the  advice  or  instigation  contemplates  an  unlawful  act:  which  from  its  nature 
or  the  manner  in  which  it  is  commonly  executed  is  likely  to  result  in  death. 
A  man  must  be  presumed  to  have  intended  the  natural  and  probable  conse- 
quence of  his  acts,  and  the  general  rule  that  the  killing  of  a  human  being 
occurring  in  the  performance  of  an  unlawful  act  constitutes  criminal  homi- 
cide 2  is  none  the  less  applicable  because  the  crime  is  committed  through  the 
instrumentality  of  another  than  the  person  charged.  Thus  where  one  advises 
or  procures  another  to  do  an  unlawful  act,  in  the  accomplishment  of  which 
the  latter  commits  a  criminal  homicide,  the  killing  being  a  natural  and  prob- 
able consequence  of  the  execution  of  the  unlawful  design,  the  person  giving 
the  advice  or  procurement  will  be  guilty  as  accessory  before  the  fact  to  the 
homicide  thus  committed,  even  though  the  death  was  not  within  the  scope 
of  his  original  intention.3  If  the  unlawful  act  contemplated  is  a  felony,  the 
law  attaches  to  the  act  of  killing  the  felonious  intent  accompanying  the  crime 
contemplated,4  and  under  statutes  abolishing  the  distinctions  between  princi- 
pals and  accessories  before  the  fact,  the  person  advising  the  commission  of  the 
unlawful  act  is  guilty  as  a  principal.5 

Intent  Must  Continue  to  Time  of  Killing. — The  felonious  intent  and  the  encourage- 
ment thereby  engendered,  of  one  who  commands,  advises,  or  procures  another 
to  commit  a  homicide,  must  continue  until  the  killing  takes  place,  in  order  to 
render  him  criminally  responsible.6 

Accessory  Need  Not  Have  Originated  Criminal  Design.  —  It  is  not  essential  to  the  guilt 
of  an  accessory  before  the  fact  that  he  should  have  originated  the  criminal 
design,  but  it  is  sufficient  if,  after  the  principal  has  conceived  the  criminal 
intent,  the  accessory  with  knowledge  of  this  pre-existing  fact  encourages  him 
in  the  accomplishment  of  his  purpose.7 

(b)  Homicide  Must  Be  Consequential  to  Instigation.  —  In  order  to  render  a  person 
criminally  responsible  for  a  homicide  which  he  has  advised  or  procured 
another  to  commit,  the  killing  must  be  either  the  direct  and  immediate 
effect  of  the  act  done  in  pursuance  of  his  advice  or  instigation,  or  the  natural 
and  probable  consequence  of  such  advice;  therefore,  one  who  has  instigated 
another  to  kill  a  certain  person  cannot  be  held  guilty  where  the  person  killed 
is  a  different  individual  from  the  one  whose  killing  he  has  counseled,  and  the 
death  was  the  result  of  circumstances  with  which  he  had  no  direct  connection.** 

Mistake  as  to  Identity  of  Person  Whose  Killing  Is  Advised.  —  Where,  however,  a  per- 

1.  Essential  Elements  of  Criminality  Not  in  Perpetration  of,  or  Attempt  to  Perpetrate, 
Affected.  —  State  v.   Bogue,   52   Kan.   79,  per  Felony. 

Allen,  J.    See  also  State  v.  Sleeves,  29  Ore-  5.  Accessory  a   Principal   by   Statute.  —  See 

gon  93.  supra,  this  section,  Effect  of  Statutes. 

2.  See  supra  this  title,  Elements  of  Criminal  6.  Intent  Must  Continue  until  Homicide  Is  Com- 
Homicide  —  Intent.  mitted.  —  Reg.  v.  Saunders,  Plowd.  476;  I  Hale 

3.  Advising  Unlawful  Act  Resulting  in  Homi-  P.  C.  617;  Stephen  Dig.  Cr.  L.,  c.  4,  art.  42. 
cide.  —  Foster  Cr.  L.  370,  372;  1  Hale  P.  C.  7.  Knowledge  of  Preconceived  Design  of  Princi- 
434;  Stephen  Dig.  Cr.  L.,  c.  4,  art.  41;  Plowd.  pal.  —  Keithler  v.  State,  10  Smed.  it  M.  (Miss.) 
475;  People  v.  Majors,  (Cal.  1884)  2  Pac.  Rep.  193. 

744,  65  Cal.  138,  52  Am.  Rep.  295;  People  v.  8.  Killing  Must  Be  Consequential  to  Instiga- 

Keefer,  65  Cal.  232;  Sage  v.  State,  127  Ind.  tion.  —  Stephen  Dig.  Cr.   L.,   c.   4,  art.  41; 

15;  State  v.  Davis,  87  N.  Car.  514.  Reg.    v.    Saunders,    Plowd.    473.     See  also 

4.  See  infra,  this  tille,  Murder  —  Malice —  Foster  Cr.  L.  372;    Powers  v.    Com.,  (Ky. 

Facts  Supporting  Inference  of  Malice  —  Killing  1901)  61  S.  W.  Rep.  735;  State  v.  Lucas,  55 
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son  advises  or  commands  another  to  kill,  and  the  killing  is  thereupon  done, 
the  fact  that  the  person  giving  the  command  or  advice  supposes  at  the  time 
that  the  person  whose  death  he  is  endeavoring  to  bring  about  is  a  different 
individual  from  the  one  killed,  is  wholly  immaterial,  and  under  a  statute  pro- 
viding that  accessories  may  be  convicted  and  punished  as  principals  such 
person  is  guilty  as  a  principal. 1  The  rule  is  the  same  where  the  mistake  is 
made  by  the  person  who  commits  the  homicide.2 

(2)  Active  Encouragement  to  Crime.  —  It  is  essential  to  the  guilt  of  an 
accessory  before  the  fact  that  he  shall  have  taken  some  positive  means  to 
encourage  another  in  the  commission  of  the  homicide.3  Mere  knowledge 
that  a  person  intends  to  commit  the  crime,  and  conduct  that  is  connected 
with  and  influenced  by  such  knowledge,  are  not  sufficient,4  and  neither  are 
statements  of  facts  made  to  one  person  concerning  another,  given  with  the 
hope  that  the  knowledge  of  such  facts  will  induce  the  person  to  whom  they 
are  communicated  to  kill  the  person  to  whom  they  relate.5 

Method  of  instigation  Immaterial.  —  It  seems  immaterial,  however,  what  means 
are  taken  to  induce  the  commission  of  the  crime,  provided  that  they  are  of 
such  a  nature  as  to  tend  directly  to  a  criminal  result.  Thus  it  makes  no 
difference  whether  the  instigation  is  by  direct  advice  and  procurement,  or 
by  inflammatory  words  addressed  to  a  reader  through  the  newspaper  of  a 
society  to  which  he  belongs,  or  to  an  audience  by  an  orator  acting  as  a  repre- 
sentative of  his  own  peculiar  class.6 

(3)  Coiilmission  of  Homicide.  —  The  crime  of  an  accessory  before  the 
fact  to  a  homicide  is  not  complete  until  the  killing  is  consummated,  and  this 
rule  is  not  affected  by  the  statutes  abolishing  the  distinctions  between  acces- 
sories before  the  fact  and  principals.7 

(4)  Absence  at  Time  of  Homicide.  —  Except  in  cases  of  principals  ex  neces- 
sitate* it  was  essential  to  the  guilt  of  a  person  as  accessory  before  the  fact 
to  a  criminal  homicide  at  common  law  that  he  should  have  been  absent  at  the 
time  the  offense  was  committed.  If  a  person  who  had  instigated  another  to 
commit  a  homicide  was  actually  or  constructively  present,  he  was  an  aider  and 
abettor  or  a  principal  in  the  second  degree  and  not  an  accessory  before  the 
fact.9  But  under  the  modern  statutes  abolishing  the  common-law  distinc- 
tions between  accessories  and  principals,  it  seems  clear  that  the  presence  or 
absence  of  the  person  charged  with  instigating  the  homicide  is  not  material 
to  his  guilt,  for  in  legal  contemplation  he  is  in  the  same  position  as  the  per- 
son who  actually  commits  the  crime. 1C 

Iowa  321;  Watls  v.  State,  5  W.  Va.  532.  Com- 
pare Wynn  v.  State,  63  Miss.  260. 

Assault  and  Battery  Not  Likely  to  Cause  Death. 
—  People  v.  Keefer,  65  Cal.  232.  See  I  Hale 
P.  C.  436. 

1.  Immaterial  that  Person  Killed  Is  Not  the  One 
Whose  Death  Was  Intended. —  Wynn  v.  Slate, 

63  Miss.  260. 

Though  in  point  of  fact  the  foregoing  case 
is  one  of  aiding  and  abetiing,  its  principle  is 
clearly  applicable  in  this  connection. 

2.  Mistake  by  Actual  Perpetrator.  —  Stephen 
Dig.  Cr.  L.,  c.  4,  art.  41.  And  see  infra,  this 
title,  VI.  3.  d.  (1)  (c)  cc.  Attempting  to  Kill  Third 
Person . 

3.  Complicity  Essential.  —  Rex  v.  Borosky, 
9  How.  St.  Tr.  79.  See  also  People  v.  Keefer, 
65  Cal.  232;  State  v.  White,  10  Wash.  611. 

4.  Stephen  Dig.  Cr.  L.,  c.  4.  art.  39. 

5.  Stephen  Dig.  Cr.  L.  156.  But  see 
Keithler  v.  State,  10  Smed.  k.  M.  (Miss.)  193; 
Sage  v.  State,  127  Ind.  15. 

In  the  case  last  cited  the  court  said  (p.  30): 
"  Nor  is  it  necessary  that  the  acts  or  words  of 
the  accessory  should   directly  incite  or  ex- 
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pressly  command  the  principal  to  commit  the 
homicide;  it  is  enough  if  it  appears  that  the 
acts  or  words  of  the  accessory  were  intended 
to  secure  the  unlawful  killing  of  the  deceased, 
and  that  they  effected  that  result." 

6.  Method  of  Instigation.  —  Spies  v.  People, 
122  111.  1,  citing  3  Am.  St.  Rep.  320;  Reg.  v. 
Most,  7  Q.  B.  D.  244.  See  also  Keithler  v. 
State,  10  Smed.  &  M.  (Miss.)  193. 

7.  Homicide  Must  Have  Been  Committed.  — 
Foster  Cr.  L.  343;  State  v.  Steeves,  29  Oregon 
85;  State  v.  Bouge,  52  Kan.  87;  State  v.  Chit- 
tem,  2  Dev.  L.  (13  N.  Car.)  49;  State  v.  Ayers, 
8  Baxt.  (Tenn).  96.  See  also  the  title  Access- 
ory, vol.  1,  p.  269  et  sea. 

8.  See  supra,  this  section,  Exception  in  Case 
of  Principal  Ex  Necessitate. 

9.  Absence  Essential  to  Guilt  as  Accessory.  — 
Usselton  v.  People,  149  111.  612.  And  see 
generally  the  title  Accessory,  vol.  1,  p. 
258. 

10.  Absence  Not  Essential  under  Modern  Statutes. 

—  Usselton  v.  People,  149  111.  612.  And  see 
supra,  this  section,  Liability  under  Statutes; 
infra,  this  section,  Effect  of  Statutes. 
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d.  What  Degrees  of  Homicide  Admit  Accessories  Before  the 
Fact  —  (i)  Murder.  —  Since  malice  aforethought  is  an  essential  ingredient 
in  murder,  it  follows  that  there  may  be  accessories  before  the  fact  in  any 
case  (if  murder.1 

(2)  Manslaughter  —  General  Rules. —  Inasmuch  as  the  crime  of  manslaughter 
can  be  committed  only  where  there  is  no  premeditation,  it  is  a  general  rule 
that  a  person  cannot  be  convicted  as  accessory  before  the  fact  for  procuring 
another  to  commit  this  crime.3  According  to  some  authorities,  however, 
this  doctrine  is  to  be  limited  to  cases  of  manslaughter  by  misadventure  or 
on  a  sudden  impulse.3 

3.  Aiding  and  Abetting  in  Homicide  —  a.  General  Rule.  —  The  history 
and  development  of  the  doctrine  relating  to  aiders  and  abettors  will  be  found 
in  another  part  of  this  work.4  In  regard  to  homicide,  it  is  now  a  well-estab- 
lished rule  of  the  common  law,  frequently  affirmed  by  statute,5  that  where  one 
or  more  persons  are  actually  or  constructively  present  when  a  homicide  is 
committed  by  another,  and,  either  having  a  criminal  intent  of  their  own  or 
sharing  the  criminal  intent  of  him  who  commits  the  crime,  in  any  manner 
aid,  abet,  or  encourage  him  in  accomplishing  his  purpose,  all  such  participants 
are  principals  in  the  crime  and  equally  guilty  with  the  actual  perpetrator 
thereof.  In  legal  contemplation  the  act  of  one  is  the  act  of  all,  and  it  is 
wholly  immaterial  which  one  of  the  participants  actually  strikes  the  fatal 
blow.6 


1.  Accessories  Before  the  Fact  to  Murder.  — 

Jones  v.  State,  13  Tex.  168,  62  Am.  Dec.  550; 
State  v.  Steeves,  29  Oregon  85.  See  generally 
the  title  Accessory,  vol.  1,  p.  257. 

2.  No  Accessory  Before  the  Fact  in  Man- 
slaughter.—  Hale  P.  C.  437;  Goff  v.  Byby, 
Cro.  Eliz.  540,  4  Coke  43/$.  See  also  Boyd  v. 
State,  17  Ga.  202;  State  v.  Steeves,  29  Oregon 
85;  State  v.  Putman,  18  S.  Car.  175,  44  Am. 
Rep.  569;  Jones  v.  State,  13  Tex.  168,  62  Am. 
Dec.  550;  Bowman  v.  State,  (Tex.  Crim.  1892) 
20  S.  W.  Rep.  558;  State  v.  Robinson,  12  Wash. 
349.  See  generally  the  title  Accessory,  vol.  1, 
p.  262. 

Under  a  statute,  however,  classifying  both 
accessories  before  the  fact  and  aiders  and 
abettors  as  accessories,  and  making  them 
punishable  as  principal  offenders,  it  has  been 
held  that  the  fact  that  a  man  is  charged  as  an 
accessory  for  aiding  and  abetting  another  in  a 
murder  will  not  prevent  his  conviction  when 
the  principal  offender  has  been  found  guilty 
of  manslaughter.  People  v.  Newberry,  20 Cal. 
440.  See  also  State  v.  Robinson,  12  Wash.  491. 
Compare  Bowman  v.  State,  (Tex.  Crim.  1892) 
20  S.  W.  Rep.  558.  See  also  infra,  this  sec- 
tion. Aiding  and  Abelting  in  Homicide  —  Degrees 
of  Homicide  Admitting  Aiders  and  Abettors. 

But  if  a  person  who  has  entered  into  a  con- 
spiracy to  kill  is  also  present  aiding  and  abet- 
ting at  the  homicide,  the  reason  of  the  forego- 
ing rule  fails.  State  v.  Robinson,  12  Wash. 
491,  distinguishing  State  v.  Robinson,  12  Wash. 
349.  See  also  infra,  this  section.  Aiding  and 
Abetting  in  Homicide — Degrees  of  Homicide 
Admitting  Aiders  and  Abettors. 

3.  Limitation  of  Rule.  —  Reg.  v.  Gaylor,  7 
Cox  C.  C.  253.  See  also  Reg.  v.  Smith,  2  Cox 
C.  C.  233;  State  v.  Hermann,  117  Mo.  629, 
overruling  on  this  point  State  v.  Phillips,  117 
Mo.  389. 

4.  See  the  title  Aider  and  Abettor,  vol.  2, 
p.  29. 

6.  See  infra,  this  section,  Effect  of  Statutes. 


6.  All  Present  Aiding  and  Abetting  Are  Princi- 
pals—  England.  —  Rex  v.  Culkin,  5  C.  &  P. 
121,  24  E.  C.  L.  238;  Reg.  v.  Tyler,  8  C.  &  P. 
616,  34  E.  C.  L.  553;  Rex  v.  Borosky,  9  How. 
St.  Tr.  77;  Parker's  Case,  2  Dyer  i86ay  Reg. 
v.  Price,  8  Cox  C.  C.  96;  Reg.  v.  Wallis,  1 
Salk.  334.  See  also  Errington's  Case,  2  Lewin 
C.  C.  217. 

Alabama.  —  Brister  v.  State,  26  Ala.  107; 
Tidwell  v.  State,  70  Ala.  33:  Jordan  v.  State, 
82  Ala.  1;  Amos  v.  State,  83  Ala.  1,  3  Am.  St. 
Rep.  682;  Thomas  v.  State,  124  Ala.  48. 

Arkansas. — Sneed  v.  State,  47  Ark.  180; 
Carpenter  v.  State,  62  Ark.  286. 

California.  —  People  v.  Ah  Fat,  48  Cal.  61. 

Colorado.  —  Smith  v.  People,  I  Colo.  121. 

Delaware.  —  State  v.  O'Neal,  I  Houst.  Crim. 
Cas.  (Del.)  58. 

District  of  Columbia.  —  U.  S.  v.  Neverson, 
1  Mackey  (D.  C.)  152. 

Georgia.  — Studstill  v.  Slate,  7  Ga.  2;  Boyd 
v.  State,  17  Ga.  196;  Collins  v.  State,  88  Ga. 
347- 

Illinois. — Coates  v.  People,  72  111.  303; 
Ritzman  v.  People,  110  111.  362;  Spies  v.  Peo- 
ple, 122  111.  1,  3  Am.  St.  Rep.  320;  Siebert  v. 
People,  143  111.  571.  See  also  Usselton  v.  Peo- 
ple, 149  111.  612. 

Indiana.  —  Goff  v.  Prime,  26  Ind.  196. 

Iowa.  —  State  v.  Penney,  (Iowa  1900)  84  N. 
W.  Rep.  509. 

Kentucky.  —  Benge  v.  Com.,  92  Ky.  1; 
Miller  v.  Com.,  5  Ky.  L.  Rep.  427;  Ross  v. 
Com.,  (Ky.  1888)  9  S.  W.  Rep.  707;  Morris 
v.  Com..  (Ky.  1889)  n  S.  W.  Rep.  295;  Hat- 
field v.  Com.,  (Ky.  1889)  12  S.  W.  Rep.  309; 
Von  Gundy  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 
386;  Combs  v.  Com.,  (Ky.  1893)  21  S.  W.  Rep. 
353;  Sloan  v.  Com.,  (Ky.  1893)  23  S.  W. 
Rep.  676;  Deatley  v.  Com.,  (Ky.  1895)  29  S. 
W.  Rep.  741;  Tudor  v.  Com.,  (Ky.  1897)43  S. 
W.  Rep.  187;  Baskett  v.  Com.,  (Ky.  1898)44 
S.  W.  Rep.  970.  See  also  True  v.  Com.,  90 
Ky.  651. 
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b.  Guilt  of  Aider  and  Abettor  Not  Dependent.  —  It  follows  as  a 
consequence  of  the  foregoing  rule,  that  the  old  common-law  conception  of  the 
dependency  of  the  accessory's  guilt  upon  that  of  the  principal  has  become 
entirely  obsolete,  and  the  law  is  now  well  settled  that  the  guilt  of  the  actual 
perpetrator  of  the  homicide  is  a  matter  of  so  little  relevancy  to  the  guilt  of  the 
person  aiding  and  abetting  that  the  latter  may  be  tried  and  convicted  even 
though  the  former  has  fled  from  justice,1  or  is  unknown,*  or  has  been 
acquitted,3  or  is  dead.4  Similarly  the  aider  and  abettor  may  be  put  upon 
trial  and  convicted  before  his  principal,5  or  at  the  same  time,  or  after- 


Louisiana. — State  v.  Prudhomme,  25  La. 
Ann.  522;  Slate  v.  Desmond,  5  La.  Ann.  398. 
See  also  State  v.  Blackman,  35  La.  Ann.  483. 

Massachusetts .  — Com.  v.  Drew,  4  Mass.  391, 
Com.  v.  Roberis,  108  Mass.  296. 

Michigan.  —  People  v.  Carter,  96  Mich.  583; 
People  v.  Repke,  103  Mich.  459. 

Mississippi.  —  Jones  v.  State,  70  Miss.  401. 

Missouri.  —  Green  v.  State,  13  Mo.  382;  State 
v.  Phillips,  24  Mo.  475;  State  v.  Ross,  29  Mo. 
32;  Slate  v.  Davis,  29  Mo.  391;  State  v. 
Hollenscheit,  61  Mo.  302;  State  v.  Anderson, 
89  Mo.  312;  State  v.  Payion,  90  Mo.  220;  State 
v.  Miller,  100  Mo.  606;  State  v.  Orrick,  106 
Mo.  in;  State  v.  Phillips,  117  Mo.  389;  State 
v.  Paxton,  126  Mo.  500;  State  v.  Murray,  126 
Mo.  526.  See  also  State  v.  McKinzie,  102  Mo. 
620. 

New  Mexico. — Territory  v.  McGinnis,  (N. 
Mex.  1900)  61  Pac.  Rep.  208;  Territory  v.  Yar- 
berry,  2  N.  Mex.  391. 

New  York.  —  People  v.  Wilson,  145  N.  Y. 
628. 

North  Carolina. —  State  v.  Cockman,  2  Winst. 
L.  (60  N.  Car.)  95;  State  v.  Hill,  72  N.  Car. 
345;  State  v.  Whitson,  111  N.  Car.  695;  State 
v.  Whitt,  113  N.  Car.  716,  citing  9  Am.  and 
Eng.  Encyc.  of  Law  (1st  ed.)  570;  State  v. 
Edwards,  126  N.  Car.  1051. 

Oregon. — State  v.  Fitzhugh,  2  Oregon  236; 
State  v.  Kirk,  10  Oregon  505. 

Pennsylvania.  —  Com.  v.  Smith,  1  Leg.  Gaz. 
(Pa.)  196;  Com.  v.  Miller,  8  Kulp  (Pa.)  85; 
Com.  v.  Neills,  2  Brews.  (Pa.)  553;  Weston  v. 
Com.,  in  Pa.  St.  251. 

South  Carolina.  —  State  v.  Rabon,  4  Rich 
L.  (S.  Car.)  260;  State  v.  Jenkins,  14  Rich.  L. 
(S.  Car.)  215,  94  Am.  Dec.  132;  State  v.  Crank, 
2  Bailey  L.  (S.  Car.)  66,  23  Am.  Dec.  117; 
State  v.  Fley,  2  Brev.  (S.  Car.)  338,  4  Am.  Dec. 
583;  State  v.  Green,  4  Strobh.  L.  (S.  Car.)  128, 
note;  State  v.  Putman,  18  S.  Car.  175,  44  Am. 
Rep.  569. 

Tennessee.  —  Fisher  v.  State,  10  Lea  (Tenn.) 
151. 

Texas.  —  Williams  v.  State,  42  Tex.  392; 
Gladden  v.  State,  2  Tex.  App.  508;  Davis  v. 
State,  3  Tex.  App.  91;  Red  v.  State,  39  Tex. 
Crim.  667,  73  Am.  St.  Rep.  964;  Alexander  v. 
State,  40  Tex.  Crim.  395.  See  also  Stevenson 
v.  State,  17  Tex.  App.  618;  Watson  v.  State, 
28  Tex.  App.  34. 

Washington.  —  State  v.  White,  10  Wash.  611 ; 
State  v.  Robinson,  12  Wash.  491. 

Wisconsin.  —  Holtz  v.  State,  76  Wis.  99. 

See  also  the  titles  Duelling,  vol.  10,  p.  314; 
Prize  Fights;  Suicide. 

Inviting  One  to  Place  Where  He  Is  to  Be  Killed. 
—  One  who  invites  a  person  to  a  certain  place 
in  order  that  he  may  be  murdered  there  by 


another,  the  murder  taking  place  accordingly, 
is  guilty  under  Stat.  11  &  12  Vict.,  c.  46,  §  I, 
as  a  principal  in  the  crime.  Reg.  v.  Manning, 
2  C.  &  K.  887,  903,  note,  61  E.  C.  L.  887,  903, 
note. 

Mode  of  Killing  Need  Not  Have  Been  Agreed 

on.  —  Spies  v.  People,  122  III.  1,  3  Am.  St. 
Rep.  320. 

Quarrel  Provoked  by  One  to  Furnish  Pretext  for 
Killing  by  Another.  —  State  v.  Paxton,  126  Mo. 
500;  State  v.  Gooch,  94  N.  Car.  987;  Miller  v. 
State,  15  Tex.  App.  125.  See  also  State  v. 
Mushrush,  97  Iowa  444;  Dorsey  v.  Com.,  (Ky. 
1891)  17  S.  W.  Rep.  183. 

1.  Actual  Perpetrator  Fled  from  Justice.  — 
Foster  Cr.  L.  359;  2  Hale  P.  C.  223;  Griffith's 
Case,  Plowd.  97;  Sanchar's  Case,  9  Coke  119; 
Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep.  320. 
See  also  State  v.  Phillips,  24  Mo.  475;  Boyd  v. 
State,  17  Ga.  194. 

2.  Actual  Perpetrator  Unknown.  —  Reg.  v. 
Harrington,  5  Cox  C.  C.  231;  Spies  v.  People, 
122  III.  1,  3  Am.  St.  Rep.  320;  Howard  v. 
Com.,  (Ky.  1901)  61  S.  W.  Rep.  756;  Tudor  v. 
Com.,  (Ky.  1897)  43  S.  W.  Rep.  187;  State 
v.  Green,  4  Strobh.  L.  (S.  Car.)  128,  note. 

3.  Actual  Perpetrator  Acquitted.  —  Stephen 
Dig.  Cr.  L.,  c.  4,  art.  44;  Reg.  v.  Wallis,  I 
Salk.  334;  People  v.  Bearss,  10  Cal.  68;  Peo- 
ple v.  Newberry,  20  Cal.  440;  Spies  v.  People, 
122  111.  1,  3  Am.  St.  Rep.  320;  Jackson  v.  Com., 
100  Ky.  239;  State  v.  Phillips,  24  Mo.  475; 
State  v.  Whitt,  113  N.  Car.  716  (citing  9  Am. 
and  Eng.  Encyc.  of  Law  (1st  ed.)  574,  note  2, 
and  distinguishing  Slate  v.  Jones,  101  N.  Car. 
719);  State  v.  Jenkins.  14  Rich.  L.  (S.  Car.)  215, 
94  Am.  Dec.  132;  Mitchell  v.  Com.,  33  Gratt. 
(Va.)  845.  See  also  Mackalley's  Case,  9  Coke 
67/v  and  see  the  title  Aider  and  Abettor,  vol. 
2,  p.  30  et  sea. 

Aider  and  Abettor  Guilty  of  Higher  Degree  of 
Crime  than  Principal. —  Thus  although  the 
actual  perpetrator  of  the  crime  has  been  con- 
victed of  a  lower  degree  of  homicide,  the  aider 
and  abettor  may  still  be  tried  and  convicted  on 
the  charge  of  murder  in  the  first  degree. 
Brown  v.  State,  28  Ga.  199;  Green  v.  State,  40 
Fla.  191;  Goins  v.  State,  46  Ohio  St.  457; 
State  v.  Lee,  91  Iowa  499. 

Rule  Not  Changed  by  Statutes.  —  The  rule  of 
the  text  has  not  been  changed  by  the  Cali- 
fornia statutes  abolishing  the  distinctions  be- 
tween principals  and  accessories.  People  v. 
Bearss,  10  Cal.  68;  People  v.  Newberry,  20 
Cal.  440. 

4.  Actual  Perpetrator  Dead.  —  See  State  v. 
Fley,  2  Brev.  (S.  Car.)  338,  4  Am.  Dec.  583; 
State  v.  Posey,  4  Strobh.  L.  (S.  Car.)  103. 

5.  When  Aider  and  Abettor  May  Be  Tried  and 
Convicted. —  Boyd  v.  State,  17  Ga.  194;  Spies 
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waul- 


For  the  same  reason  it  is  now  held  that  the  record  of  the  conviction  2 


or  acquittal  3  of  the  person  charged  with  the  actual  commission  of  the  homicide 
is  not  admissible  in  evidence  upon  the  trial  of  the  person  charged  with  aiding 
and  abetting.  Such  a  record  can  affect  only  the  person  upon  whose  trial  it 
w  as  rendered.  As  to  others,  it  is  res  inter  alios  acta.  Likewise  one  charged 
in  an  indictment  as  principal  in  a  criminal  homicide  may  be  convicted  upon 
evidence  proving  that  some  other  person  actually  committed  the  crime,  but 
that  he  himself  was  present  aiding  and  abetting;  the  crime  in  contemplation 
of  law  being  committed  by  him  through  the  agency  of  the  other.4  And  where 
several  are  charged  as  principals  a  conviction  against  all  of  them  will  be  sus- 
tained on  proper  proof  that  either  one  of  them  committed  the  murder,  and 
that  the  others  were  present  aiding  and  abetting  in  the  crime.5  It  has  been 
held  also  under  the  Kentucky  statutes  that  the  actual  perpetrator  of  the  homi- 
cide and  one  who  aided  and  abetted  him  therein  may  be  jointly  indicted  in 
the  alternative,  the  one  as  actual  principal  and  the  other  as  aider  and  abettor, 
and  either  may  be  convicted  on  either  count  of  the  indictment.6 

c.  Essential  Elements  of  Criminal  Liability  —  (i)  Criminal  Intent 
—  (a)  In  General.  —  In  all  cases  where  it  is  sought  to  hold  a  person  criminally 
responsible  for  a  homicide  committed  by  another,  whether  the  killing  occurred 
pursuant  to  a  design  to  kill  or  inflict  bodily  injury  or  happened  as  a  result  of 
an  attempt  to  commit  some  other  unlawful  act,'  community  of  purpose  is  an 
essential  element  of  guilt.  Hence  where  one  is  charged  as  a  principal  for  hav- 
ing aided  and  abetted  in  the  commission  of  a  felonious  homicide  it  is  essential 
to  his  criminal  responsibility  for  the  killing  that  if  he  entertained  no  inde- 
pendent criminal  intent  of  his  own  he  should  have  participated  in  the  criminal 
design  of  him  who  struck  the  fatal  blow.8 


v.  People,  122  111.  l,  3  Am.  St.  Rep.  320.  See 
also  the  title  Aider  and  Abettor,  vol.  2,  p. 

31,  note. 

1.  Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 

320. 

2.  Record  of  the  Principal's  Conviction  Inadmis- 
sible on  Trial  of  Aider  and  Abettor.  —  States. 
Bowker,  26  Oregon  309;  State  v.  Steeves,  29 
Oregon  85;  People  v.  Bearss,  10  Cal.  68.  See 
also  the  title  Aider  and  Abettor,  vol.  2,  p.  31, 
note. 

Contra.  —  In  Georgia,  however,  it  has  been 
held  that  upon  the  trial  of  the  aider  and 
abettor  the  record  of  the  trial  and  conviction 
of  the  principal  offender  is  conclusive  evidence 
of  the  latter's  conviction  and  prima  facie  evi- 
dence of  his  guilt,  and  that  when  introduced 
in  evidence  it  puts  upon  the  aider  and  abettor 
the  burden  of  proving  that  the  principal 
offender  ought  not  to  have  been  convicted. 
Studstill  v.  State,  7  Ga.  2.  See  also  the  title 
Aider  and  Abettor,  vol.  2,  p.  31,  note. 

3.  Record  of  Acquittal  of  Person  Charged  as 
Principal  Inadmissible.  —  State  z.  Ross,  29  Mo. 

32,  distinguishing  State  v.  Chittem,  2  Dev.  L. 
(13  N.  Car.)  57;  State  v.  Whitt,  113  N.  Car. 
716,  distinguishing  State  v.  Jones,  101  N.  Car. 
719;  State  v.  Phillips,  24.  Mo.  475.  See  also 
the  title  Aider  and  Abettor,  vol.  2,  p.  31, 
note. 

4.  Indictment  as  Principal  Supported  by  Evi- 
dence of  Aiding  and  Abetting  —  Alabama. — 
Brister  v.  State,  26  Ala.  107. 

Florida.  —  Bryan  v.  State,  19  Fla.  864. 

Georgia.  — Collins  v.  State,  88  Ga.  347. 

Missouri.  —  State  v.  Blan,  69  Mo.  317. 

New  Mexico.  —  Territory  v.  McGinnis,  (N. 
Mex.  igoo)  61  Pac.  Rep.  208,  overruling  Borrego 
v.  Territory,  8  N.  Mex.  474, 


Ohio.  —  Hanoff  v.  State,  37  Ohio  St.  178,  41 
Am.  Rep.  496. 

South  Carolina.  —  State  v.  Jenkins,  14  Rich. 
L.  (S.  Car.)  215,  94  Am.  Dec.  132. 

Texas.  —  Watson  v.  State,  28  Tex.  App.  34. 
Compare  Phillips  v.  State,  26  Tex.  App.  228,  8 
Am.  St.  Rep.  471. 

See  also  the  title  Aider  and  Abettor,  vol. 
2,  p.  31,  note. 

5.  Green  v.  State,  40  Fla.  191;  Com.  v. 
Roberts,  108  Mass.  296;  People  v.  Callaghan, 
4  Utah  49;  Watson  v.  State,  28  Tex.  App.  34. 

6.  Indictment  in  Alternative.  —  Von  Gundv 
v.  Com.,  (Ky.  1889)  12  S.  W.  Rep.  386;  How- 
ard v.  Com.,  (Ky.  1901)  61  S.  W.  Rep.  756; 
Jackson  v.  Com.,  100  Ky.  239.  See  also  the 
title  Aider  and  Abettor,  vol.  2,  p.  31,  note. 

7.  For  the  rule  as  applied  to  cases  where  the 
homicide  has  occurred  in  the  attempt  to  com- 
mit some  other  unlawful  act,  see  infra,  this 
section,  Combining  in  Unlawful  Acts  Resulting 
in  Homicide  —  Essential  Elements  of  Criminal 
Liability. 

8.  Participation  in  Criminal  Intent  Essential.  — 

Foster  Cr.  Law  353;  1  East  P.  C.  296;  Stephen 
Dig.  Cr.  L.,  c.  4,  art.  37. 

England.  —  Rex  v.  Plummer,  12  Mod.  627; 
Ferrers's  Case,  Cro.  Car.  371.  See  also  Reg. 
v.  Luck,  3  F.  &  F.  483;  Reg.  v.  Turner,  4  F. 
&  F.  339. 

Alabama.  —  Jordan  v.  State,  79  Ala.  9;  Tan- 
ner v.  State,  92  Ala.  1;  Turner  v.  State,  97 
Ala.  57. 

California.  —  People  v.  Leith,  52  Cal.  251. 

Georgia.  —  See  Brown  v.  State,  28  Ga.  199. 

Indiana.  —  Adams  v.  State,  65  Ind.  565.  See 
also  Waybright  v.  State,  56  Ind.  122. 

Kentucky.  —  Mickey  v.  Com.,  9  Bush  (Ky.) 
593;  Omer  v.  Com.,  95  Ky.  353. 
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Aiding  and  Abetting  Person  Incapable  of  Crime.  —  It  results  from  the  foregoing  rule 
that  a  person  cannot  be  convicted  under  a  charge  of  aiding  and  abetting  in 
the  commission  of  a  homicide  by  one  who  is  incapable  of  committing  crime, 
as  an  insane  person.  He  may  be  convicted,  however,  under  a  count  charging 
him  as  a  principal  in  the  homicide  thus  committed.1 

Intent  Alone  Not  Sufficient.  —  Even  though  a  person  charged  for  aiding  and 
abetting  in  a  homicide  had  an  intent  to  kill  the  person  whose  death  was  accom- 
plished by  others,  yet  if  he  did  not:  actually  advise  or  aid  or  abet  the  persons 
who  actually  committed  the  homicide,  and  did  not  participate  in  their  intent, 
he  cannot  be  held  responsible  for  their  acts.2 

Independent  Attacks  by  Several  at  the  Same  Time.  - —  Where  two  or  more  persons  act- 
ing without  preconcert  or  mutual  understanding,  but  independently,  and  each 
without  participating  in  or  knowing  of  the  intent  of  the  other,  attack  another 
person  at  the  same  time,  and  the  death  of  such  person  results  from  the  inju- 
ries thus  given,  each  of  the  persons  attacking  is  responsible  only  for  his  own 
acts,  and  the  guilt  resulting  from  the  acts  of  one  is  in  no  wise  attributable  to 
the  others.3  But  if  the  death  of  the  person  attacked  results  from  the  joint 
effect  of  mortal  wounds  inflicted  by  the  persons  attacking,  then  the  latter  are 
all  equally  guilty  regardless  of  the  consideration  whether  they  acted  in  con- 
cert or  pursuant  to  a  common  preconceived  design.* 

Deviation  from  Original  Design.  —  Where  there  existed  a  conspiracy  to  commit 
murder  it  is  immaterial  to  the  guilt  of  the  conspirators  as  principal  offenders 
that  the  killing  was  done  in  a  manner  different  from  that  contemplated  by  the 
conspiracy.5 

Ignorance  of  Aider  and  Abettor  as  to  Identity  of  Principal.  —  Where  a  person  has  con- 
spired with  others  to  commit  a  homicide,  it  is  not  essential  to  his  guilt  that 
he  did  not  know  what  particular  individual  was  to  do  the  killing.  It  is 
sufficient  that  he  knew  that  the  homicide  was  to  be  committed  by  one  of 
those  who  entertained  the  common  purpose  of  the  conspiracy.8 

Mistake  as  to  identity  of  Victim.  —  It  is  immaterial  to  the  guilt  of  the  person 
charged  with  aiding  and  abetting  in  a  murder,  that  he  was  under  the  impres- 
sion that  the  person  whose  death  he  was  endeavoring  to  bring  about  was  a 
different  individual  from  the  one  actually  killed.  His  intent  being  felonious 
and  his  assistance  being  given  pursuant  thereto,  the  fact  that  they  operated 
in  producing  the  death  of  another  person  than  he  had  in  mind  cannot  affect 
his  criminal  responsibility  for  the  homicide.7 

(b)  Intent  of  Each  Participant  the  Measure  of  His  Guilt.  —  The  guilt  of  each  partici- 

Massachusetts. — Com.      Drew,  4  Mass.  399.  15  Tex.  App.  125.    Ser  generally  infr a,' this 

Missouri,  —  State  v.    Hollenscheit,  61    Mo.  section,  Presence  and  Participation  ■ — Preconcert 

302;  State  v.  Orrick,  106  Mo.  in;  Stale  v.  May,  Lacking,    Both     Presence    and  Participation 

142  Mo.  135.  Essential. 

North  Carolina. — Stale  v.  Howard, "112  N.  3.  Independent  Attacks  by  Several  Persons. — 

Car.  859.    See  also  State  v.  Ta-cha-na-tah,  64  State  v.  Howard,  112  N.  Car.  859;  Bowman  v. 

N,  Car.  614.  State,  (Tex.  Crim.   1892)  20  S.  VV.  Rep.  558; 

Pennsylvania. — Corn.  v.   Neills,    2    Brews.  Wilson  v.  Slate,  (Tex.  Crim.  1893)  24  S.  W. 

(Pa.)  553.  Rep.  409.    See  also  Bossie  v.  Com.,  (Ky.  1891) 

Tennessee.  —  See  Tharpe  v.  State,  13  Lea  16  S.  W.  Rep.  713,  13  Ky.  L.  Rep.  217. 

(Tenn.)  138;  White       Conly,  14  Lea  (Tenn.)  4.  Fisher  v.  State,  10  Lea  (Tenn.)  151.  See 

51,  52  Am.  Rep.  154.  generally  supra,  this  title,  Elements  0/  Criminal 

Texas.  —  Burrell    v.    State,    18    Tex.    732;  Homicide —  The  Killing  — Cause  of  Death. 

Mitchell  v.  State,  36  Tex.  Crim.  278;  Williams  5.  Deviation  from    Conspiracy  Immaterial.  — 

v.  State,  42  Tex.  392;  Mercersmilh  v.  State,  Pryor  v.  State,  40  Tex.  Crim.  643;  Spies  v. 

8  Tex.  App.  211.  People.  122  111.  1,  3  Am.  St.  Rep.  320. 

See  also  the  cases  cited  infra,  this  subdivi-  6.  Knowledge  of  the  Principal's  Identity  Imma- 

sion,  Intent  of  Each  Participant  the  Measure  of  terial.  —  Spies  v.  People,  122  III.  I,  3  Am.  St. 

His  Guilt.  Rep  320. 

1.  Where  Actual  Perpetrator  Is  Incapable  of  7.  Mistake  as  to  Identity  of  Victim  Immaterial. 
Crime. —  Reg.  v.  Tyler,  8  C.  &  P.  616,  34  E.  —Jennings  v.  Com.,  (Ky.  1891)  16  S.  W.  Rep. 
C.  L.  553.  348:  Wynn  v.  State,  63  Miss.  260.    See  also 

2.  Preconcert  and  Aid  Being  Lacking,  Mere  Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep. 
Criminal  Intent  Insufficient. —  Miller  v.  State,  320. 
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pant  in  a  criminal  homicide,  and  the  degree  of  that  guilt,  depend  upon  the 
intent  with  which  he  performed  the  part  of  the  criminal  act  proved  against 
him.  If  the  principal  in  the  second  degree  entered  into  the  commission  of 
the  offense  with  the  same  intent  and  purpose  as  that  of  the  principal  in  the 
first  degree,  then  the  former's  offense  will  be  of  the  same  degree  as  the  lat- 
ter's.  But  if  he  had  a  different  purpose  from  that  of  the  person  who  actually 
committed  the  homicide,  then  the  degree  of  his  guilt  will  be  determined  accord- 
ing to  the  intent  with  which  he  performed  his  part  of  the  criminal  act.  There- 
fore, where  several  persons  are  charged  as  principals  in  a  felonious  homicide, 
it  is  competent  to  convict  one  of  them  of  one  degree  of  crime  and  another  of 
some  other  degree,  or  to  direct  an  acquittal  of  one  or  more,  according  to  the 
intent  with  which  each  may  have  participated  in  the  offense.1 

Homicide  as  Result  of  Assault  and  Battery.  —  Where  two  or  more  men  pursuant  to  a 
common  design  to  assault  and  beat  another,  but  not  to  kill,  make  a  joint 
attack  upon  such  person,  and  the  latter's  death  is  caused  by  a  chance  blow 
delivered  by  one  of  the  attacking  party,  all  participating  in  the  attack  are 
guilty  of  manslaughter.2  But  where  the  death  is  caused  by  the  use  of  a 
deadly  weapon  by  one  of  the  persons  engaged  in  the  attack,  without  the 
knowledge  or  consent  of  his  companions,  they  being  ignorant  of  his  intent, 
he  who  does  the  killing  is  alone  guilty  of  the  homicide.3 


1.  Interest  Is  the  Criterion  for  Determining 
Guilt  of  Each  Participant  —  England.  —  Anony- 
mous, 8  Mod.  165;  Reg.  v.  Caton,  12  Cox  C. 
C.  624.  See  also  Ferrers'?  Case,  Cro.  Car. 
371;  Salisbury's  Case,  Plowd.  100;  Reg.  v. 
Turner,  4  F.  &  F.  339. 

United  States.  —  Hicks  v.  U.  S.,  150  U.  S. 
442. 

Alabama.  —  Turner  v.  State,  97  Ala.  57; 
Frank  v.  State,  27  Ala.  37. 

Florida.  — Green  v.  Slate,  40  Fla.  191. 

Georgia.  —  Boyd  v.  State,  17  Ga.  202;  Brown 
v.  State,  28  Ga.  199. 

Indiana. — Stipp  v.  State,  11  Ind.  62;  Way- 
bright  v.  State,  56  lnd.  122. 

Iowa.  —  Stale  v.  Lee,  91  Iowa  499. 

Kansas.  —  State  v.  Furney,  41  Kan.  115,  13 
Am.  St.  Rep.  262. 

Kentucky.  —  Mickey  v.  Com.,  9  Bush  (Ky.) 
593;  Omer  v.  Com.,  95  Ky.  353.  See  also 
Dorsey  v.  Com.,  (Ky.  1891)  17  S.  VV.  Rep.  183; 
Bossie  v.  Com.,  (Ky.  1891)  16  S.  W.  Rep.  713; 
Ross  v.  Com.,  (Ky.  1888)  9  S.  W.  Rep.  708; 
Miller  v.  Com.,  5  Ky.  L.  Rep.  427. 

Massachusetts.  —  Com.  v.  Drew,  4  Mass.  391; 
Com.  v.  Roberts,  108  Mass.  296. 

Missouri.  —  State  v.  Phillips,  117  Mo.  389. 

North  Carolina.  —  State  v.  Ta-cha- na-tah,  64 
N.  Car.  614.  See  State  v.  Howard,  112  N.  Car. 
859- 

Ohio.  —  Goins  v.  State,  46  Ohio  St.  457.  See 
also  Woolweaver  v.  State,  50  Ohio  St.  277,  40 
Am.  St.  Rep.  667. 

Pennsylvania.  —  See  Com.  v.  Neills,  2  Brews. 
(Pa.)  553- 

South  Carolina. — Stale  v.  Crank,  2  Bailey 
L.  (S.  Car.)  66,  23  Am.  Dec.  117. 

Tennessee.  —  White  v.  Conly,  14  Lea  (Tenn.) 
51,  disapproving  Beets  v.  State,  Meigs  (Tenn.) 
106. 

Texas.  —  Guffee  v.  State,  8  Tex.  App.  187; 
Snell  v.  State,  29  Tex.  App.  236,  25  Am.  St. 
Rep.  723;  Red  v.  State,  39  Tex.  Crim.  667,  73 
Am.  St.  Rep.  965;  Leslie  v.  State,  (Tex.  Crim. 
1900)  57  S.  W.  Rep.  659. 

Washington.  —  State  v.  White,  10  Wash.  611. 

Illustrations.  —  A  whips  a  horse  on  which  B 
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is  riding,  whereupon  the  horse  springs  out  and 
runs  over  a  child  and  kills  him;  in  this  case  B 
is  guilty  only  of  homicide  by  misadventure, 
and  A  of  manslaughter.  1  Hawk.  P.  C,  c. 
29,  §  3,  p.  in. 

A,  with  malice,  and  C,  without  malice,  join 
in  killing  B.  Murder  in  A,  but  manslaughter 
in  C.  1  Hale  P.  C.  438;  Plowd.  101 ;  Holt,  C. 
J.,  in  Rex  v.  Plummer,  12  Mod.  629. 

A  is  defending  himself  from  attack  by  B. 
C  comes  to  assist  A  and  kills  B,  A  having 
given  no  command  or  solicitation  to  C,  and 
having  no  knowledge  of  C's  intent.  A  is  not 
guilty  of  the  homicide.  State  v.  White,  10 
Wash.  611. 

See  also  the  remarks  of  Shelton,  J.,  in 
Brabston  v.  State,  68  Miss.  219,  disapproving 
Beets  v.  State,  Meigs  (Tenn.)  106. 

In  an  Early  Case  it  was  held  that,  if  A  and  B 
fight  with  malice,  and  C,  without  malice, 
rushes  in  to  assist  A  and  kills  B,  A  is  guilty 
of  murder,  but  C  of  manslaughter.  Rex  v. 
Cary,  3  Bulst.  206;  1  Rolle  407.  See  also  I 
East  P.  C.  292;  1  Hale  P.  C.  438. 

The  Modern  Cases,  however,  hold  that  in  such 
a  case,  it  is  essential  to  A's  guilt  for  the  homi- 
cide by  C  that  there  should  have  been  either 
a  common  preconceived  design  or  concert  of 
action  between  A  and  C.  State  v.  White,  10 
Wash.  611;  Shelton,  J.,  in  Brabston  v.  State, 
68  Miss.  219;  Turner  State,  97  Ala.  57;  State 
v.  Ta-cha-na-tah,  64  N.  Car.  614.  See  also 
Goins  v.  State,  46  Ohio  Si.  457;  Woolweaver 
v.  State,  50  Ohio  St.  277,  40  Am.  St.  Rep.  667; 
White  v.  Conly,  14  Lea  (Tenn.)  51,  52  Am. 
Rep.  154;  and  see  infra,  this  section,  Presence 
and  Participation. 

2.  Death  Caused  by  Chance  Blow  in  Assault  and 
Battery.  —  Reg.  v.  Caton,  12  Cox  C.  C.  624; 
State  v.  Furney,  41  Kan.  115,  13  Am.  St.  Rep. 
262.  See  also  Frank  v.  State,  27  Ala.  37; 
People  v.  Keating,  61  Hun  (N.  Y.)  260. 

3.  Death  Caused  by  Use  of  Deadly  Weapon,  — 
Reg.  v.  Caton,  12  Cox  C.  C.  624;  State  v. 
Furney,  41  Kan.  115,  13  Am.  St.  Rep.  262; 
State  v.  May,  142  Mo.  135;  Mitchell  v.  State, 
36  Tex.  Crim.  278.    See  also  State  v.  Howard, 
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Mere  Knowledge  of  Principal's  Malice.  —  Mere  knowledge  on  the  part  of  one  par- 
ticipant that  the  other  who  actually  committed  the  homicide  entertained 
malice,  does  not  govern  the  degree  of  his  guilt;  but  the  measure  of  his  crim- 
inal responsibility  depends  either  upon  his  own  malice  or  his  participation  in 
the  malice  of  his  associate.1 

(c)  Conspiracy  to  Do  Unlawful  Act.  —  Although  there  can  be  no  guilt  without  a 
criminal  intent,  yet  this  intent  need  not  consist  in  a  design  to  kill,  and  may 
even  be  sufficient  to  constitute  an  element  of  criminal  responsibility  where  the 
taking  of  human  life  was  not  at  all  within  the  contemplation  of  the  person 
charged  with  the  homicide.  This  is  very  frequently  the  case  where  the  homi- 
cide occurs  du-ing  the  accomplishment  of  some  unlawful  act  of  a  different 
character,  and  as  a  natural  and  probable  consequence  thereof;  the  general  rule 
being  that  all  persons  entertaining  a  common  design  to  do  such  an  act  and  in 
any  manner  furthering  its  commission  are  equally  guilty  with  him  who  strikes 
the  fatal  blow.* 

Degree  of  Guilt  Measured  by  Purpose.  - —  The  degree  0*f  guilt  of  one  who  has 
participated  in  a  conspiracy  to  do  an  unlawful  act,  which  has  resulted  in  the 
commission  of  a  homicide  by  one  of  the  co-conspirators,  is  measured  by  the 
nature  of  the  original  purpose  sought  to  be  accomplished.3  Where,  however, 
the  homicide  has  resulted  from  the  omission  of  duty  by  those  engaged  in  an 
unlawful  act,  it  seems  that  the  grade  of  the  offense  will  depend  largely  upon 
the  presence  or  absence  of  malice.4 

(2)  Presence  and  Participation  —  (a)  Preconcert  Lacking,  Both  Presence  and  Par- 
ticipation Essential  —  aa.  General  Principles.  —  Where  no  preconcert  or  conspiracy 
is  shown  to  have  existed  between  the  actual  perpetrator  of  a  criminal  homi- 
cide and  one  charged  with  aiding  and  abetting,  it  is  essential  to  the  guilt  of 
the  latter  that  he  not  only  should  have  been  present  when  the  killing  was 
done,  but  should  have  actually  participated  in  the  crime,  either  by  doing 
some  overt  act  or  by  affording  encouragement  or  comfort  to  the  actual  perpe- 
trator of  the  offense.  Mere  passive  presence  at  the  scene  of  the  crime,  with- 
out preconcert  or  participation  by  word  or  deed,  is  not  sufficient  to  constitute 
criminal  responsibility  for  the  homicide.5 

112  N.  Car.  859.  Compare  Brown  v.  State,  28  F.  339;  1  Hale  P.  C.  438  et  sea.;  Foster  Cr. 
Ga.  199,  where  a  conviction  for  manslaughter      L.  353;  1  East  P.  C.  296. 

was  sustained;  and  State  v.  Finley,  118  N.  Canada.  —  Reg.  v.  Curtley,  27  U.  C.  Q.  B. 
Car.  1161,  and  State  v.  Jimmerson,  118  N.  Car.  613. 

1173  (both  arising  from  the  same  homicide).  United  States.  —  Hicks  v.  U.  S.,  150  U.  S. 
where  convictions  for  murder  in  the  second  442. 

degree  were  affirmed.  Alabama. — Turner   v.    State,  97  Ala.  57; 

1.  Degree  of  Guilt  Not  Dependent  upon  Knowl-      Nicholson  v.  State.  117  Ala.  32. 

edge  of  Principal's  Malice.  —  Rex  v.  Mohun,  12  California.  —  People  v.  Woody,  45  Cal.  289; 
How.  St.  Tr.  1026;  Dorsey  v.  Com.,  (Ky.  1891)  People  v.  Leith,  52  Cal.  251.  See  also  People 
17  S.  W.  Rep.  183;  Omer  v.  Com.,  95  Ky.  353;      v.  Keefer,  65  Cal.  232. 

Leslie  v.  State,  (Tex.  Cricn.  1900)  57  S.  W.  Rep.         District  of  Columbia.  —  U.  S.  v.  Neverson,  1 

659.    See  also  Guffee  v.  State,  8  Tex.  App.  187;      Mackey  (D.  C.)  152. 

Snell  v.  State,  29  Tex.  App.  236,  25  Am.  St.         Georgia.  —  Dyal  v.  State,  97  Ga.  428. 

Rep.  723;  Brown  v.  State,  28  Ga.  199;  Crosby         Illinois.  —  Campbell  v.  People,  16  III.  17,  61 

v.  People,  189  111.  298.  Am.  Dec.  49;  White  v.   People,  81  111.  333; 

2.  See  infra,  this  section,  Combining  in  Un-  Jones  v.  People,  166  111.  264;  Crosby  v.  People, 
lawful  Acts  Resulting  in  Homicide.  189  111.  298. 

3.  Measure  of  Guilt.  —  Williams  v.  State,  81  Indiana.  —  Clem  v.  State,  33  Ind.  419;  Way- 
Ala.  1,  60  Am.  St.  Rep.  133;  Manier  v.  State,  bright  v.  State,  56  Ind.  122;  Wade  v.  State,  71 
6  Baxt.  (Tenn.)  59s.    See  also  Powers  v.  Com.,      Ind.  535. 

(Ky.  1901)  61  S.  W.  Rep.  735.  Iowa.  —  State  v.  Kelly,  74  Iowa  589. 

4.  State  v.  Shelledy,  8  Iowa  477.  Kentucky.  —  P'.ummer    v.    Com.,    1  Bush 

5.  Necessity  for  Active  Participation  —  Mere  (Ky.)  76;  Butler  v.  Com.,  2  Duv.  (Ky.)  435; 
Presence  Insufficient  —  England.  —  Rex  v.  Jack-  True  v.  Com.,  90  Ky.  651;  Bossie  v.  Com., 
son,  1  East  P.  C.  299;  Ferrers's  Case,  Cro.  Car.  (Ky.  1891)  16  S.  W.  Rep.  713;  Omer  v.  Com., 
371;  Rex  v.  Mohun,  12  How.  St.  Tr.  949;  Rex  95  Ky.  353;  Smith  v.  Com.,  (Ky.  1893)  23  S. 
v.  Murphy,  6  C.  &  P.  103,  25  E.  C.  L.  301;  W.  Rep.  588.  See  also  Jenkins  v.  Com.,  (Ky. 
Rex  v.   Borthwick,   1  Dougl.  207;    Reg.    v.      1886)  1  S.  W.  Rep.  154. 

Price,  8  Cox  C.  C.  96;  Reg.  v.  Turner,  4  F.  &         Michigan.  —  People  v.  Fay,  70  Mich.  421. 
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Killing  by  Relative  or  Friend  of  Participant  in  a  Fight.  —  The  excitement  engendered 
by  a  person's  seeing  his  relative  or  friend  engaged  in  a  fight  is  not  of  itself 
a  sufficient  encouragement,  within  the  foregoing  rule,  by  the  person  who  is 
fighting.  And  if  the  kinsman  or  companion  interferes  of  his  own  volition 
and  kills  the  antagonist,  the  surviving  combatant  cannot  be  held  responsible 
for  the  homicide.' 

66.  Presence  with  Knowledge  or  Approval  of  Crime.  —  Presence  accompanied 
with  knowledge  that  a  homicide  is  about  to  be  committed,2  or  with  consent  to 
or  approval  of  the  crime,3  is  not  alone  sufficient  to  constitute  guilt. 

cc.  Failure  to  Interfere.  —  Likewise  the  mere  fact  that  a  person  present  at 
the  commission  of  a  homicide  does  not  interfere  to  prevent  the  crime  is  not 
enough  to  constitute  guilty  participation  and  thus  render  him  criminally 
responsible  for  the  killing.4 

dd.  Presence  as  Evidence.  —  It  has  been  considered  in  some  cases  that  the 
fact  that  one  was  present  at  the  commission  of  a  homicide  by  another,  while 
not  of  itself  sufficient  to  constitute  guilt,  is  nevertheless  such  evidence  of 
guilty  participation  as  may  justify  the  jury  in  inferring  therefrom  his  partici- 
pation in  the  criminal  design  and  his  concurrence  in  the  commission  of  the 
homicidal  act.5  This  principle  has  been  denied,  however,  in  at  least  two  well- 
considered  cases,6  and  it  may  be  said  that  the  general  weight  of  authority  in 
this  connection  lends  but  small  support  to  the  doctrine.7 

ee.  Knowledge  by  Principal  Actor  of  Assistance  Rendered.  —  It  is  not  essential  to 
the  guilt  of  one  who  aided  and  abetted  in  the  homicide  that  the  actual  perpe- 
trator of  the  crime  should  have  known  that  the  former  was  rendering  him 
assistance.8 

ff.  Proximity  to  Scene  of  Crime  Immaterial. —  Even  in  cases  where  there  is  no 


Missouri.  —  State  v.  Cox,  65  Mo.  29;  State  v. 
Orrick,  106  Mo.  rn. 

Mississippi .  ■ —  Wynn  v.  Slate,  63  Miss.  260. 

New  Mexico.  —  Territory  t.  Lucero,  8  N. 
Mex.  543. 

North  Carolina.  —  State  v.  Ta-cha-na-tah,  64 
N.  Car.  614;  State  v.  Matthews,  78  N.  Car. 
523;  State  v.  Hildreth,  9  Ired.  L.  (31  N.  Car.) 
440,  51  Am.  Dec.  369.  See  also  Slate  v.  Jim- 
merson,  118  N.  Car.  H73. 

Ohio.  —  Goins  v.  State,  46  Ohio  St.  457; 
Woolweaver  v.  State,  50  Ohio  St.  277,  40  Am. 
St.  Rep.  667. 

Pennsylvania.  —  See  Com.  v.  Neills,  2 
Brews.  (Pa.)  553. 

Tennessee.  —  See  Tharpe  v.  State,  13  Lea 
(Tenn.)  138;  White  v.  Conley,  14  Lea  (Tenn.) 
51,  52  Am.  Rep.  154. 

Texas.  —  Burrell  v.  State,  18  Tex  713;  Wood 
v.  State,  28  Tex.  App.  14;  Quinn  v.  State, 
(Tex.  Crim.  1893)  20  S.  W.  Rep.  1108;  Rhodes 
v.  State,  39  Tex.  Crim.  332;  Watson  v.  State, 
28  Tex.  App.  34. 

Wisconsin.  —  Connaughty  v.  State,  I  Wis. 
159,  60  Am.  Dec.  370. 

Presence  by  Constraint  Does  Not  Constitute 
Guilt.  —  Butler  v.  Com.,  2  Duv.  (Ky.)435.  See 
also  the  title  Duress,  vol.  10,  p.  346. 

1.  Killing  by  Son  of  Participant  in  a  Fight.  — 
Woolweaver  v.  State,  50  Ohio  St.  277,  40  Am. 
St.  Rep.  667,  explaining  Goins  v.  State,  46  Ohio 
St.  457- 

2.  Knowledge  that  Homicide  Is  About  to  Be 
Committed.  —  Rex  v.  Mohun,  12  How.  St.  Tr. 
1034;  Crosby  v.  People,  189  III.  298;  Clem  7'. 
State,  33  Ind.  419;  Wade  v.  State,  71  Ind.  535; 
State  71.  Hildreth,  9  Ired.  L.  (31  N.  Car.)  440, 
51  Am.  Dec.  369. 
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Testimony  that  the  defendant  heard  his  com 
panions  proposing  to  assault  the  deceased,  and 
that  he  accompanied  them  to  see  the  fight  in 
which  the  killing  occurred,  is  insufficient  to 
warrant  the  submission  of  the  case  to  the  jury, 
under  instructions  allowing  them  to  find  de- 
fendant guilty  of  murder.  People  v.  Fay,  70 
Mich.  421.  Compare  the  opinions  of  the  judges 
in  the  trial  of  Lord  Mohun  before  the  House 
of  Lords,  in  1692,  12  How.  St.  Tr.  1038. 

3.  Consent  to,  or  Approval  of,  the  Homicide.  — 
White  v.  People,  81  111.  333;  Clem  v.  State,  33 
Ind.  419:  Plummer  v.  Com.  1  Bush  (Ky.)  76; 
True  v.  Com.,  90  Ky.  651;  Omer  v.  Com.,  95 
Ky.  353:  State  v.  Cox.  65  Mo.  29. 

The  fact  of  approval  —  a  mere  menial 
operation  unaccompanied  by  word  or  act — is 
beyond  the  reach  of  testimony.  State  v.  Cox, 
65  Mo.  29. 

4.  Failure  to  Interfere  Not  Sufficient. —  Foster 
Cr.  L.  350;  U.  S.  v.  Neverson,  1  Mackey  (D. 
C.)  152;  Crosby  v.  People,  189  111.  298;  State 
7'.  Hildreth,  9  Ired.  L.  (31  N.  Car.)  440,  51  Am. 
Dec.  369;  Connaughty  v.  State,  1  Wis.  159,  60 
Am.  Dec.  370.  See  also  Wynn  v.  State,  63 
Miss.  260. 

5.  Participation  in  Criminal  Design  Inferable 
from  Presence. —  Burrell  v.  State,  18  Tex.  713; 
Kirby  v.  State,  23  Tex.  App.  13;  Mitchell  v. 
Com.,  33  Gratt.  (Va.)  845. 

6.  Rule  to  the  Contrary.  —  Brown  v.  State.  28 
Ga.  199;  Connaughty  v.  State,  1  Wis.  159,  60 
Am.  Dec.  370. 

7.  See  the  cases  cited  supra,  this  subdi- 
vision, General  Principles . 

8.  Principal  Need  Not  Know  of  Assistance.  — 
Com.  v.  Kern,  1  Brews.  (Pa.)  350;  State  v. 
Tally,  102  Ala.  25. 
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preconcert  between  the  actual  perpetrator  of  the  homicide  and  the  person 
charged  with  aiding  and  abetting,  it  is  not  essential  that  the  latter  should  be 
actually  and  immediately  present  at  the  time  of  the  killing  or  even  be  an  eye- 
witness of  the  crime.  In  point  of  fact  he  can  frequently  render  substantial 
aid  from  a  great  distance,  and  if  assistance  is  actually  given  by  him,  it  is  imma- 
terial to  his  guilt  in  the  eyes  of  the  law  how  far  distant  he  may  be  from  the 
scene  of  the  crime  when  he  performs  the  acts  that  constitute  his  participation 
in  the  homicide.1 

(b)  Preconcert  Shown,  Actual  or  Constructive  Presence  Sufficient  —  aa.  Where  Design  Is  to 
Kill.  —  Although  mere  presence  at  the  scene  of  a  homicide  is  insufficient  to 
constitute  guilty  participation  in  the  crime,  yet  where  it  is  shown  that  the 
person  charged  was  present  pursuant  to  a  preconceived  design  to  kill  existing 
between  him  and  the  principal  actor,  the  extent  of  his  actual  participation  by 
word  or  deed  is  immaterial,  and  his  mere  passive  presence  may  be  sufficient 
to  encourage  the  actual  perpetrator  in  accomplishing  his  purpose,  and  thus  to 
constitute  aiding  and  abetting;  and  if,  in  furtherance  of  such  preconceived 
design,  he  was  near  enough  to  the  scene  of  the  crime  to  render  aid  if  it  should 
be  required,  and  was  in  readiness  to  do  so,  he  is  guilty  of  aiding  and  abetting 
in  the  homicide  and  may  be  punished  as  a  principal.* 

Acting  Parts  in  Criminal  Design.  —  Thus  where  it  is  shown  that  the  parties 
charged  were  engaged  in  carrying  out  the  details  of  the  conspiracy,  some 
taking  one  part  and  some  another,  as  watching  to  prevent  surprise  or  inter- 
ference, all  are  equally  guilty  of  the  homicide  though  at  the  time  of  its  com- 
mission some  of  them  were  at  a  considerable  distance  from  the  scene  of  the 
crime,  and  were  not  eyewitnesses  of  the  homicidal  act.3 

bb.  Where  Design  Is  to  Do  Other  Unlawful  Act.  —  The  foregoing  principles  apply 
with  equal  force  to  cases  where  instead  of  a  preconceived  design  to  kill  there 
was  a  combination  or  conspiracy  to  do  some  other  unlawful  act,  and  in  its 
accomplishment  a  homicide  has  occurred  as  one  of  its  natural  and  probable 
consequences.  Under  such  circumstances  it  is  not  essential  to  the  guilt  of  the 
conspirators  that  they  should  have  actually  participated  in  the  homicidal  act 
or  that  they  should  have  been  actually  present  at  the  commission  of  the 
crime.  If  they  were  doing  any  acts  pursuant  to  and  in  furtherance  of  the 
original  unlawful  design,  although  at  a  distance  from  the  scene  of  the  killing, 
their  presence  and  participation  are  sufficiently  shown  and  their  criminal 
responsibility  for  the  homicide  is  established.4    The  co-operation  in  the  unlaw- 

1.  Aid  May  Be  Rendered  from  a  Distance. —  Texas.  —  Kirby  v.  State,  23  Tex.  App.  13; 
State  v.  Tally,  102  Ala.  25.  See  also  infra,  Leslie  v.  State,  (Tex.  Crim.  1900)  57  S.  W.  Rep. 
this  section,  Preconcert  Shown,  Aitual  or  Con-  659.  See  also  Watson  v.  State,  28  Tex.  App. 
structive  Presence  Sufficient.  34;  Cain  v.  State,  (Tex.  Crim.  1900)  59  S.  W. 

2.  Common  Design  to  Kill  —  Actual   or  Con-  Rep.  275. 

structive  Presence  Sufficient  —  England.  —  Reg.  An  instruction  to  the  jury  making  presence 

v.  Manning,  2  C.  &  K.  903,  note  a,  61  E.  C.  L.  at  the  time  and  place  of  the  homicide  an 

903,  note  a;  Rex  v.  Borosky,  9  How.  St.  Tr.  essential  element  of  guilt  is  favorable,  not 

77.    See  also  Rex  v.  Murphy,  6  C.  &  P.  103,25  prejudicial,  to  the  person  charged.  Harrison 

E.  C.  L.  301.  v.  State,  83  Ga.  129. 

District  of  Columbia.  —  U.  S.  v.  Neverson,  1  3   Taking  Different  Parts  in  Plot — England. 

Mackey  (D.  C.)  152.  —  Reg.  v.  Manning,  2  C.  &  K.  903,  note,  61  E. 

Georgia.  —  Collins  v.  State,  88  Ga.  347;  Dyal  C.  L.  903,  note.    See  also  Rex  v.  Weston,  2 

v.  State,  97  Ga.  428.  How.  St.  Tr.  911  et  sea. 

Illinois.  —  Spies  v.  People,  122  111.  1,  3  Am.  District  of  Columbia.  —  U.  S.  v.  Neverson,  I 

St.  Rep.  320.  Mackey  (D.  C.)  152. 

Kentucky.  —  Hatfield  v.  Com.,  (Ky.  1889)  12  Alabama.  —  See  State  v.  Tally,  102  Ala.  25. 

S.  W.  Rep.  309;  Jenkins  v.  Com.,  (Ky.  1886)  Kentucky.  —  Hatfield  v.  Com.,  (Ky.  1889)12 

i  S.  W.  Rep.  154.  S.  W.  Rep.  309. 

Louisiana.  —  State  v.  Douglass,  34  La.  Ann.  Texas.  —  Phillips  v.  State,  26  Tex.  App.  228, 

523-  8  Am.  St.  Rep.  471. 

Massachusetts.  —  Com.  v.   Knapp,   9    Pick.  Virginia. — Trim  v.  Com.,  18  Gratt.  (Va.) 

(Mass.)  496.  983,  98  Am.  Dec.  765. 

Mississippi.  —  McCarty  v.  State,  26  Miss.  299.  4.  Homicide  Occurring  as  Result  of  Unlawful  Act 

Missouri.  —  Green  v.  State,  13  Mo.  382.  — Presence  Not  Essential.  —  Foster  Cr.  L.  349. 
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ful  act  contemplated,  moreover,  may  have  been  at  a  great  distance  from  the 
place  where  the  homicide  was  committed,  and  if  actual  participation  is  shown, 
the  remoteness  of  the  participant  from  the  place  of  the  crime  seems  to  be 
wholly  immaterial.1 

(o)  Participation  Shown,  Preconcert  Not  Essential.  —  The  criminal  intent  need  not 
have  been  conceived  at  any  considerable  length  of  time  prior  to  the  acts 
resulting  in  the  homicide,  but  it  is  sufficient  to  constitute  guilt  if  the  intent 
arose  suddenly  and  immediately  before  the  killing.  So  where  the  person 
charged  with  aiding  and  abetting  in  a  homicide  participated  in  the  criminal 
intent  of  the  principal  actor  and  rendered  him  aid  and  encouragement  in 
accomplishing  his  purpose,  he  is  criminally  responsible,  notwithstanding  that 
there  was  no  prior  conspiracy  or  agreement  between  them.2  Although  the 
original  assembling  of  the  parties  charged  was  lawful  3  or  was  had  without 
any  particular  object  in  view,4  their  subsequent  conduct  may  be  of  such  a 
character  as  to  be  sufficient  evidence  of  guilty  participation  in  the  homicide 
afterward  committed. 

(d)  Nature  of  Participation  —  aa.  Intent  to  Aid  Essential.  —  Whether  or  not  there 
existed  preconcert  or  community  of  purpose  between  him  who  committed  the 
homicidal  act  and  him  who  is  charged  with  aiding  and  abetting,  it  is  always 
essential  to  the  latter's  guilt  that  the  acts  which  are  relied  upon  to  constitute 
his  participation  in  the  homicide  should  have  been  performed  with  the  intent 
to  assist  or  encourage  the  actual  perpetrator  in  accomplishing  his  criminal 
purpose.* 

bb.  Acts  Must  Be  Unlawful  and  Unjustifiable.  —  It  is  essential,  of  course,  to  the 
guilt  of  an  aider  and  abettor  that  his  participation  in  the  killing  should  have 


England.  —  Dacre's  Case,  Moo.  K.  B.  86,  I 
Hale  P.  C.  439. 

California.  —  People  v.  Majors,  (Cal.  1884)  2 
Pac.  Rep.  744,  65  Cal.  138,  52  Am.  Rep. 
295. 

Georgia.  —  Harrison  v.  State,  83  Ga.  129. 

Illinois.  —  Spies  v.  People,  122  111.  1,  3  Am. 
St.  Rep.  320. 

Indiana.  — Stipp  v.  State,  II  Ind.  62. 

Iowa.  — State  v.  McCahill,  72  Iowa  111. 

Massachusetts. — Com.  v.  Knapp,  9  Pick. 
(Mass.)  517. 

Nevada.  —  State  v.  Hamilton,  13  Nev.  386. 

Ohio.  —  Stephens  v.  State,  42  Ohio  St.  150. 

Texas.  —  Kirby  v.  State,  23  Tex.  App.  13; 
Isaacs  v.  State,  36  Tex.  Crim.  505. 

Virginia.  —  Mitchell  v.  Com.,  33  Gratt.  (Va.) 
845;  Com.  v.  Brown,  90  Va.  671. 

For  the  General  Principles  applicable  where 
the  homicide  occurs  in  the  accomplishment  of 
some  other  unlawful  act,  see  infra,  this  sec- 
tion. Combining  in  Unlawful  Acts  Resulting  in 
Homicide . 

1.  Participation  in  Unlawful  Act  from  a  Dis- 
tance. —  In  Dacre's  Case,  Moo.  K.  B.  86,  1  Hale 
P.  C.  439,  where  the  prisoner  and  several 
others  went  to  steal  deer  in  a  park,  the  prisoner 
was  a  quarter  of  a  mile  away  when  the  killing 
occurred. 

And  in  State  v.  Hamilton,  13  Nev.  386, 
where  the  acts  of  participation  by  the  prisoner 
consisted  in  building  a  signal  fire  on  top  of  a 
mountain  to  notify  his  confederates  of  the  ap- 
proach of  a  stagecoach  which  they  had  planned 
to  rob,  the  prisoner  was  many  miles  distant 
from  the  place  where  the  coach  was  attacked 
and  the  homicide  committed.  See  also  Isaacs 
v.  State,  36  Tex.  Crjm.  505;  State  v.  Tally,  102 
Ala.  25. 

1 1 


2.  Prior  Agreement  Not  Necessary  —  England. 
—  Reg.  v.  Price,  8  Cox  C.  C.  96. 

Alabama.  —  Jordan  v.  State,  82  Ala.  I; 
Amos  v.  State,  83  Ala.  1,  3  Am.  St.  Rep.  682; 
Gibson  v.  State,  89  Ala.  121,  18  Am.  St.  Rep. 
96;  State  v.  Tally,  102  Ala.  25. 

Kentucky.  —  Combs  v.  Com.,  (Ky.  1893)  21  S. 
W.  Rep.  353.  See  also  Howard  v.  Com.,  96 
Ky.  19. 

Missouri.  —  See  State  v.  Anderson,  89  Mo. 
312. 

North  Carolina.  —  State  v.  Gooch,  94  N.  Car. 

987. 

Manslaughter.  —  The  rule  of  the  text  is  obvi- 
ously applicable  in  cases  of  manslaughter, 
since  in  that  offense  there  need  be  no  ap- 
preciable time  between  the  conception  of  the 
criminal  intent  and  the  act  of  killing.  People 
v.  Jamarillo,  57  Cal.  111;  Von  Gundy  v.  Com., 
(Ky.  1889)  12  S.  W.  Rep.  386;  People  v.  Carter, 
96  Mich.  583. 

Actual  Perpetrator  Need  Not  Have  Conspired  to 
Kill. —  Brister  v.  State,  26  Ala.  131.  See  also 
Isaacs  v.  State,  36  Tex.  Crim.  505. 

3.  Purpose  of  Original  Assembling  Not  Neces- 
sarily Material.  —  State  v.  Walker,  98  Mo.  95. 
See  also  1  Bishop  New  Cr.  L.,  $g  634,  1150. 

4.  Reg.  v.  Tyler,  8  C.  &  P.  616,  34  E.  C.  L. 

553-  .  . 

5.  Participation  Must  Have  Been  with  Intent  to 
Aid  in  the  Crime. —  Hicks  v.  U.  S.,  150  U.  S. 
442.  See  generally  supra,  this  section,  3.  c.  1. 
Criminal  Intent. 

Interference  to  Prevent  Trouble.  —  Acts  con- 
nected with  the  homicide  but  shown  to  have 
been  performed  for  the  purpose  of  keeping  the 
peace  between  the  slayer  and  his  victim  can- 
not, of  course,  constitute  guilty  participation 
in  the  crime.  Nicholson  v.  State,  117  Ala.  32. 
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been  unlawful  and  unjustifiable,  for  without  this  circumstance  no  guilt  what- 
ever can  be  incurred.1  Thus  where  two  persons  joined  in  an  attack  on  a  third 
and  the  latter's  death  has  resulted  from  blows  thus  administered,  it  is  essential 
to  the  guilt  of  both  the  attacking  parties  that  the  blows  should  have  been 
struck  unlawfully  and  unjustifiably.2  And  where  death  was  caused  by  a  blow 
of  one  party,  the  other  can  be  held  criminally  liable  only  where  his  contribu- 
tion to  the  death  was  unlawful  and  without  excuse  or  justification.3 

cc.  Acts  Must  Contribute  to  the  Death  —  (ad)  In  General.  —  It  is  essential  to  the 
guilt  of  one  charged  with  aiding  and  abetting  another  in  the  commission  of  a 
criminal  homicide  that  the  acts  relied  upon  to  constitute  his  participation  in 
the  crime  should  in  some  degree  have  contributed  to  the  death.*  And  this 
rule  is  none  the  less  applicable  where  the  death  was  produced  by  various 
causes,  as  by  acts  of  several  persons  at  different  times.* 

(66)  Sufficiency  of  Contribution.  —  It  is  not  essential,  however,  that  the  violence 
inflicted  by  the  person  charged  should  have  been  the  sole  cause  of  the  death; 
but  if  it  hastened  the  termination  of  life,  or  really  contributed,  mediately  or 
immediately,  to  the  death  in  a  degree  sufficient  to  be  a  clear  contributing 
cause,  that  is  sufficient,  and  he  who  has  thus  participated  in  the  crime  cannot 
apportion  his  own  wrong.6  Neither  is  it  essential  to  guilty  participation  in 
a  homicide  that  the  acts  of  aiding  and  abetting  should  have  been  confined  to 
assistance  in  the  inflicting  of  the  fatal  wound.7  The  acts  of  participation, 
moreover,  need  not  have  been  the  proximate  cause  of  the  death.  It  is  suffi- 
cient if  they  contributed  to  the  death  even  in  a  small  degree;  and  if  they  only 
facilitated  the  accomplishment  of  the  crime  by  depriving  the  victim  of  one 
possible  chance  of  escape,  even  though  it  does  not  appear  that  the  oppor- 
tunity would  have  been  embraced,  the  person  performing  those  acts  has  ren- 
dered himself  criminally  liable  for  the  homicide,  and  is  guilty  as  a  principal 
offender.8  And  where  preconcert  is  shown  to  have  existed,  mere  encourage- 
ment by  passive  presence  may  be  sufficient.9 

(3)  Identity  of  Actual  Perpetrator.  —  Although  it  is  universally  recognized 
that  where  the  elements  essential  to  the  guilt  of  an  aider  and  abettor  are 
shown,  it  is  immaterial  which  one  of  several  participants  actually  committed 
the  homicide,10  yet  where  these  elements  are  lacking  it  obviously  results  that 
guilt  for  the  homicide  is  restricted  to  the  actual  perpetrator  of  the  offense, 
and  under  such  circumstances,  of  course,  the  identity  of  him  who  struck  the 
fatal  blow  is  not  only  material  but  absolutely  essential  in  order  to  hold  any 
one  responsible  for  the  crime.  Hence,  where  several  persons  are  charged 
with  the  commission  of  a  homicide,  and  no  preconceived  design,  community 

1.  Where  Participation  Is  Justifiable  or  Excusa-  Stale  v.  Matthews,  38  La.  Ann.  795;  Com.  v. 
ble.  —  Waybright  v.  State,  56  Ind.  122;  Goins  Macloon,  101  Mass.  r,  100  Am.  Dec.  89; 
v.  Slate,  46  Ohio  St.  457;  Omer  v.  Com.,  95  Tidwell  v.  State,  70  Ala.  33.  See  also  Fisher 
Ky.  353;  Bossie  v.  Com.,  (Ky.  1891)  16  S.  W.  v.  State,  10  Lea  (Tenn.)  15 t.  And  see  this 
Rep.  713;  State  v.  Ta-cha-na-tah,  64  N.  Car.  title,  Elements  of  Criminal  Homicide — The 
614;  Leslie  v.  State,  (Tex.  Crim.  1900)  57  S.  Killing — ■  Cause  of  Death. 

W.  Rep.  659.    See  generally  infra,  this  title,  7.  Aiding  and  Abetting  Need  Not  Relate  to  Act 

Justifiable  and  Excusable  Homicide.  of  Killing.  —  Stipp  v.  State,  11  Ind.  62. 

2.  Waybright  v.  State,  56  Ind.  122.  See  also  Ineffective  Attempt  to  Kill.  —  Where  the 
Bossie  v.  Com.,  (Ky.  1891)  16  S.  W.  Rep.  713.  prisoner  conspired  with  others  to  kill,  and  all 

3.  Waybright  v.  State,  56  Ind.  122;  State  v.  of  them  shot  at  the  person  against  whom  the 
Ta-cha-na-tah,  64  N.  Car.  614.  conspiracy  was  directed,  it  was  held  that  he 

4.  Acts  of  Participation  Must  Contribute  to  might  be  convicted  although  his  shot  was 
Death.  —  State  v.  Tally,  102  Ala.  25;  People  v.  ineffective,  the  fatal  wounds  having  been  in- 
Keefer,  65  Cal.  232;  White  v.  People,  81  111.  flicted  by  his  companions.  Thomas  v.  State, 
333;  Waybright  v.  State,  56  Ind.  122;  State  v.  124  Ala.  48. 

Kelly,  74  Iowa  589;  Com.  v.  Macloon,  101  8.  Acts  Facilitating  the  Killing  Sufficient. — 

Mass.  1,  100  Am.  Dec.  89.    See  also  supra,  this  State  v.  Tally.  102  Ala.  25. 

title.  Elements  of  Criminal   Homicide  —  The  9.  Presence  May  Be  Sufficient.  —  See  supra. 

Killing — Cause  of  Death.  this  section,  Preconcert  Shown,  Actual  or  Con- 

5.  Death  Caused  by  Acts  of  Various  Persons.  —  structive  Presence  Sufficient. 

Com.  v.  Macloon,  101  Mass.  r,  100  Am.  Dec.  89.  10.  See  supra,  this  section,  Aiding  and Abetting 

6.  Any  Contribution  to  the  Death  Sufficient. —  in  Homicide — General  Rule. 
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of  purpose,  or  co-operation  is  shown,  and  it  does  not  appear  which  one  of  those 
present  at  the  scene  of  the  crime  actually  committed  the  homicidal  act,  then 
none  of  them  can  be  convicted  although  it  is  certain  that  some  one  of  them 
struck  the  fatal  blow.1 

d.  Degrees  of  Homicide  Admitting  Aiders  and  Abettors  —  (i) 
Murder.  —  All  degrees  of  murder  admit  aiders  and  abettors,  and  a  person  can 
become  guilty  as  a  principal  for  aiding  and  abetting  another  in  the  commis- 
sion of  murder  in  any  degree.2 

(2)  Voluntary  Manslaughter.  —  The  essential  elements  of  the  crime  of 
voluntary  manslaughter  do  not  preclude  the  existence  of  aiders  and  abettors 
in  that  offense,  and  the  general  rule  applicable  to  aiders  and  abettors  in  all 
higher  degrees  of  homicide  3  applies  in  this  grade  of  crime ;  all  participants 
being  guilty  as  principals.*4 

e.  Degrees  of  Homicide  Not  Admitting  Aiders  and  Abettors  — 
())  Involuntary  Manslaughter.  — One  cannot  be  held  guilty  as  a  principal  for 
aiding  and  abetting  another  in  the  commission  of  involuntary  manslaughter, 
since  it  is  essential  to  the  guilt  of  an  aider  and  abettor  that  he  share  the  crim- 
inal design  of  the  actual  perpetrator  of  the  crime,  and  in  involuntary  man- 
slaughter there  is  no  such  design.5 

(2)  Excusable  Homicide.  —  It  results  from  the  nature  of  excusable  homi- 
cide that  as  a  general  rule  one  cannot  be  guilty  of  aiding  and  abetting  another 
in  the  commission  of  a  homicide  under  circumstances  that  render  the  killing 
excusable,  as  in  cases  where  the  killing  is  done  in  self-defense;6  though  it 
seems  clear  that  an  exception  to  this  rule  might  well  be  established  where  the 
person  charged  with  aiding  and  abetting  entertained  a  criminal  intent.7 


1.  Identity  of  Perpetrator  Held  Essential.  — Rex 

v.  Borthwick,  I  Doug.  207;  Reg.  v.  Price,  8 
Cox  C.  C.  96;  Reg.  v.  Turner,  4  F.  &  F.  339; 
Pe  >ple  v.  Woody,  45  Cal.  289;  Campbell  v. 
People,  16  111.  17,  61  Am.  Dec.  49.  Compare 
Stale  v.  Finley,  118  N.  Car.  1161. 

2.  Aiding  and  Abetting  in  Murder.  —  See  the 
cases  cited  supra,  under  Aiding  and  Abe/ling 
in  Homicide  —  General  Rule. 

3.  See  supra,  this  section.  Aiding  and  Abet- 
ting in  Homicide  —  General  Rule. 

4.  Aiders  and  Abettors  in  Voluntary  Man- 
slaughter Guilty  as  Principals  —  England.  —  Bas- 
set's Case,  1  East  P.  C.  259;  1  Hale  P.  C.  440; 
Reg.  v.  Tooley,  11  Mod.  242,  2  Ld.  Raym.  1296; 
Rex  v.  Reason,  1  Str.  499,  16  How.  St.  Tr.  1; 
Reg.  v.  Harrington,  5  Cox  C.  C.  231. 

Alabama.  —  State  v.  Coleman,  5  Port. 
(Ala.)  32. 

California.  — ■  People  v.  Newberry,  20  Cal. 
440;  People  v.  Jamarillo,  57  Cal.  11 1;  People 
v.  Weber,  66  Cal.  391. 

Georgia.  —  Boyd  v.  State,  17  Ga.  194. 

Indiana.  —  Goff  v.  Prime,  26  Ind.  196. 

Kansas.  —  State  v.  Bogue,  52  Kan.  79. 

Kentucky.  —  Polly  v.  Com.,  (Ky.  1893)  24  S. 
W.  Rep.  7,  15  Ky.  L.  Rep.  502. 

Louisiana.  —  State  v.  Desmond,  5  La.  Ann. 
398;  State  v.  Douglass,  34  La.  Ann.  523. 

Massachusetts.  —  Com.  v.  Roberts,  108  Mass. 
296. 

Michigan.  —  People  v.  Carter,  96  Mich.  583. 

Missouri.  — Stale  v.  Hermann,  117  Mo.  629, 
overruling  on  this  point  State  v.  Phillips,  117 
Mo.  389. 

New  York.  — People  v.  Garretson,  (Oyer  & 
T.  Ct.)  2  Wheel.  Crim.  (N.  Y.)  347;  People  v. 
Keating,  61  Hun  (N.  Y.)  260. 

Ohio.  —  Hagan  v.  State,  10  Ohio  St.  459. 
See  also  Goins  v.  State,  46  Ohio  St.  471. 


—  State 


Fitzhugh,    2  Oregon 


1893) 


On 
227. 

South  Carolina.  — State  v.  Pulman,  18  S. 
Car.  175,  44  Am.  Rep.  569. 

Texas.  —  Quinn  v.  State,  (Tex.  Crim. 
20  S.  VV.  Rep.  1 108. 

But  One  Who  Aids  and  Abets  with  Malice  Afore- 
thought cannot  be  convicted  of  manslaughter, 
or  of  any  degree  of  homicide  lower  than 
murder  in  the  second  degree.  State  v.  Phil- 
lips, 117  Mo.  3S9. 

New  Provocation.  —  Where  the  attack  which 
results  in  the  homicide  is  made,  not  in  pursu- 
ance of  the  original  preconceived  design  tc  do 
an  unlawful  act,  but  upon  a  new  provocation, 
the  killing  may  constitute  either  murder  or 
manslaughter  in  the  participants  according  to 
the  circumstances;  and  in  such  a  case,  unless 
the  homicide  clearly  appears  to  have  been 
committed  by  reason  of  an  antecedent  grudge, 
it  is  the  duty  of  the  jury  to  refer  it  to  the  new 
provocation.  People  z-.  Garretson,  (Oyer  &  T. 
Ct.)  2  Wheel.  Crim.  (N.  Y.)  347.  See  also  Bas- 
set's Case,  1  Hale  P.C.  440,  1  East  P.  C.  259,  1 
Hawk.  P.  C.  128. 

5.  No  Aiders  and  Abettors  in  Involuntary  Man- 
slaughter.—  Adams  v.  State.  65  Ind.  565.  See 
infra,  this  title.  Manslaughter —  Involuntary 
Mansla  lighter. 

6.  No  Aiding  and  Abetting  in  Homicide  Com- 
mitted in  Self-defense.  —  Bossie  v.  Com.,  (Kv. 
1891)  16  S.  W.  Rep.  713;  Leslie  v.  State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  659.  See  also  supra, 
this  section,  Presence  and  Participation  —  ATa- 
ture  of  Participation  —  Acts  Must  Be  Unlawful 
and  Unjustifiable. 

7.  See  supra,  this  section.  Essential  Elements 
of  Criminal  Liability  —  Criminal  Intent  — 
Intent  of  Each  Participant  the  Measure  of  His 
Guilt. 
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4.  Combining  in  Unlawful  Acts  Resulting  in  Homicide — a.  General  Prin- 
ciple. —  Any  unlawful  act  which  from  its  nature  or  the  manner  in  which  it  is 
usually  done  will  necessarily  or  probably  endanger  human  life,  is  an  act 
which,  if  agreed  to  be  committed  by  several  persons  and  actually  committed 
or  attempted  by  one  or  more  of  them,  will  render  all  the  participants  crim- 
inally responsible  for  the  death  of  a  human  being  occurring  in  its  accomplish- 
ment. Hence  it  is  a  principle  of  universal  recognition  that  where  several 
persons  have  conspired  or  agreed  to  commit  an  unlawful  act,  and  in  its  perpe- 
tration or  in  the  attempt  to  accomplish  it  a  criminal  homicide  has  been 
committed  by  one  of  the  participants,  the  killing  being  a  natural  and  probable 
consequence  of  the  unlawful  purpose  sought  to  be  accomplished  or  of  the 
means  used  to  consummate  the  illegal  design,  all  the  persons  participating  in 
the  original  agreement  or  conspiracy  and  in  the  acts  done  in  pursuance  thereof, 
even  though  they  entertained  no  intent  to  kill  and  the  death  of  a  human  being 
was  beyond  their  contemplation,  are  criminally  responsible  for  the  homicide 
and  guilty  as  principal  offenders.  In  legal  contemplation  the  act  of  one  is  the 
act  of  all,  and  it  is  immaterial  which  one  of  the  conspirators  committed  the 
homicidal  act.  The  basis  of  the  principle  is  that  every  man  must  be  held 
accountable  for  the  natural  and  probable  consequences  of  his  acts  or  of  indis- 
criminate forces  which  he  sets  in  motion  ;  and  that  where  several  persons 
combine  to  accomplish  an  illegal  purpose  each  must  be  considered  as  resolv- 
ing to  use  whatever  means  may  become  necessary  to  carry  out  that  purpose, 
and  likewise  as  assenting  to  whatever  means  may  be  used  by  his  associates  to 
effect  the  common  design.'1 

1.  Homicide  Occurring  in  Accomplishment  of 
Unlawful  Act  —  England.  —  Dacre's  Case,  i 
Hale  P.  C.  439;  Bassett's  Case,  1  Hale  P.  C. 
440.  1  East  P  C.  259.  1  Hawk.  P.  C.  128;  Ex  p. 
Anon,  12  M.  &  W.  460;  Reg.  v.  Jackson.  7 
Cix  C.  C  357;  Reg.  v.  Price,  8  Cox  C.  C.  96; 
Reg.  v.  Franz,  2  F.  &  F.  580;  1  Hawk.  P.  C. 
127;  2  Hawk.  P.  C.  442;  Stephen  Dig.  Cr.  L., 
c.  4,  arc.  38;  Foster  Cr.  L.  351  el  seq.  See 
also  Ret;,  v.  McNaughten,  14  Cox  C.  C.  576; 
Reg.  v.  Howell,  9  C.  &  P.  437,  38  E.  C.  L.  179; 
Rex  v.  Murphy,  6  C.  &  P.  103,  25  E.  C.  L.  301. 

United  States.  —  U.  S.  v.  Ross,  1  Gall.  (U. 
S.)  624,  Boyd  v.  U.  S.,  142  U.  S.  450.  See 
also  U.  S.  v.  Kane,  23  Fed.  Rep.  751. 

Alabama.  —  Williams  v.  Slate,  81  Ala.  I,  60 
Am  Rep.  133;  Martin  v.  State,  89  Ala.  115, 
18  Am.  St.  Rep.  91;  Gibson  v.  State,  89  Ala. 
121,  18  Am.  St.  Rep.  96;  Evans  v.  State,  109 
Ala.  22.  See  also  Tanner  v.  State,  92  Ala.  1; 
Turner  v.  State,  97  Ala.  57. 

California  —  People  v.  Pool,  27  Cal.  573; 
People  v.  Cotta,  49  Cal.  166;  People  v.  Vas- 
quez,  49  Cal.  563;  People  v.  Olsen,  80  Cal. 
122;  People  v.  Weber,  66  Cal.  391;  People  v. 
Holmes,  118  Cal.  444;  People  v.  Majors,  (Cal. 
18S1)  2  Pac.  744,  65  Cal.  138. 

Colorado.  —  Smith  v.  People,  1  Colo.  121. 

Connecticut.  — State  v.  Allen,  47  Conn.  121. 

Georgia.  —  Studstill  v.  State,  7  Ga.  14. 

Hawaii.  —  Rex  v.  Fin  Ah  Chin,  3  Hawaii  90. 

Illinois. — Ritzman  v.  People,  110  111.  362; 
Spies  v.  People,  122  111.  1,  3  Am.  St.  Rep.  320. 
See  also  Hanna  v.  People,  86  111.  243;  Butler 
v.  People,  125  111.  641,  8  Am.  Si.  Rep.  423. 

Iowa.  —  State  v.  Nash,  7  Iowa  347;  State  v. 
Shelledy,  8  Iowa  477;  Slate  v.  McCahill,  72 
Iowa  in;  Stale  v.  Mushrush,  97  Iowa  444. 

Kentucky.  —  Ross  v.  Com.,  (Ky.  1888)  9  S. 
W.  Rep.  707. 

Massachusetts.  —  Com.  v.  Knapp,  9  Pick. 


(Mass.)  517.  See  also  Com.  v.  Campbell,  7 
Allen  (Mass.)  541,  83  Am.  Dec.  705. 

Michigan.  —  People  v.  Marble,  3S  Mich.  117. 
Minnesota.  — State  v.  Barretl,  40  Minn.  77. 
Mississippi.  ■ —  Peden  v.  State,  61  Miss.  267. 
Missouri.  —  Green  v.  State,  13  Mo.  382;  Slate 
v.  Walker,  98  Mo.  95;  Slate  v.  Miller,  100  Mo. 
606;  State  v.  Murray,  126  Mo.  526. 

Nevada. — State  v.  Hamilton,  13  Nev.  386. 
New  York.  —  Ruloff  v.  People,  45  N.  Y.  213; 
People  v.  Wilson,  145  N.  Y.  628;  People  v. 
Keating,  61  Hun  (N.  Y.)  260.  See  also  People 
v.  Garretson,  (Oyer  &  T.  Ct.)  2  Wheel.  Crim. 
(N.  Y.)  347- 

Nortli  Carolina.  —  State  v.  Simmons,  6  Jones 
L.  (51  N.  Car.)  21;  State  v.  Gooch,  94  N.  Car. 
987;  State  v.  Finley,  118  N.  Car.  1161;  State 
v.  Jimmerson,  118  N.  Car.  1173. 

Ohio.  —  Stephens  v.  Stale,  42  Ohio  St.  150. 
Oklahoma.  —  Reeves  v.  Territory,  10  Okla. 
194. 

Pennsylvania.  —  Weston  v.  Com.,  11 1  Pa.  St. 
251. 

South  Carolina.  —  Slate  v.  Jenkins,  14  Rich. 
L.  (S.  Car.)  215,  94  Am.  Dec.  132;  State  v. 
Cannon,  49  S.  Car.  550. 

Tennessee. —  Moody  v.  State,  6  Cold  w.  (Tenn.) 
299.  See  also  Manier  v.  State,  6  Baxt.  (Tenn.) 
595- 

Texas. —  Miller  v.  State,  15  Tex.  App.  125; 
Kirby  v.  Stale,  23  Tex.  App.  13;  Phillips  v. 
State,  26  Tex.  App.  228,  8  Am.  St.  Rep.  471; 
Mitchell  v.  State,  36  Tex.  Crim.  278:  Alex- 
ander v.  State,  40  Tex.  Crim.  395;  Wilson  v. 
Slate,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  489; 
Isaacs  v.  State,  36  Tex.  Crim.  505.  See  also 
Mercersmith  v.  State,  8  Tex.  App.  211;  Cain 
v.  State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  275. 

Virginia. — Trim  v.  Com.,  18  Gratt.  (Va.) 
983,  98  Am.  Dec.  765;  Com.  v.  Brown,  90  Va. 
671. 
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Homicide  During  Breach  of  Peace.  —  Thus  where  several  persons  combine  to  assist 
and  stand  by  each  other  in  committing  a  breach  of  the  peace,  and  all  resolve 
to  resist  with  force  all  persons  who  may  oppose  them,  and  in  carrying  out 
the  common  design  one  of  the  parties  thereto  commits  a  homicide,  all  are 
equally  responsible  for  the  crime.1 

Homicide  in  Resisting  Arrest.  —  And  similarly  where  several  persons  who  have 
engaged  in  an  unlawful  act,  or  are  about  to  engage  in  one,  resolve  to  resist 
lawful  arrest,  and  an  arrest  being  attempted  they  thereupon  resist  those  who 
are  endeavoring  lawfully  to  apprehend  them,  and  in  so  doing  one  of  them  kills 
a  person  thus  attempting  to  make  the  arrest,  all  are  equally  responsible  for 
the  homicide.2 

Homicide  During  Robbery.  —  A  very  frequent  illustration  of  the  general  principle 
is  afforded  where  several  persons  conspire  to  commit  robbery  or  burglary  and 
in  the  attempt  to  accomplish  that  purpose,  or  in  an  endeavor  to  escape  or  to 
conceal  the  crime,  one  of  the  participants  commits  a  homicide.3 

Manslaughter  Resulting  from  Unlawful  Act.  —  A  person  who  does  an  act  in  itself 


Wisconsin.  —  Miller  v.  State,  25  Wis.  384; 
Holtz  v.  State,  76  Wis.  99. 

Where  Several  Persons  Are  Killed,  all  the  con- 
spirators are  guilty  of  murder  of  each  victim. 
People  v.  Majors,  (Cal.  1884)  2  Pac.  744,  65 
Cal.  138,  52  Am.  Rep.  295. 

1.  Combining  in  Breach  of  the  Peace  —  England. 

—  Dacre's  Case,  Moo.  K.  B.  86;  Reg.  v.  Tyler, 
8  C.  &  P.  616,  34  E.  C.  L.  553;  Foster  Cr.  L. 
353;  1  Hawk.  P.  C.  127;  2  Hawk.  P.  C.  442. 
See  also  Reg.  v.  Howell,  9  C.  &  P.  437,  38  E. 
C.  L.  179. 

Alabama.  —  Williams  v.  State,  81  Ala.  I,  60 
Am.  Rep.  133;  Martin  v.  State,  89  Ala.  115,  18 
Am.  St.  Rep.  91. 

California.  —  People  v.  Pool,  27  Cal.  573. 

Connecticut.  —  State  v.  Allen,  47  Conn.  121. 

Illinois.  — Spies  v.  People,  122  III.  I,  3  Am. 
St.  Rep.  320. 

Iowa.  — State  v.  Nash,  7  Iowa  347. 

New  York.  —  Ruloff  v.  People,  45  N.  Y,  213. 

South  Carolina. — State  v.  Jenkins,  14  Rich. 
L.  (S.  Car.)  215,  94  Am.  Dec.  132. 

Tennessee.  —  Moody  v.  State,  6  Coldw. 
(Tenn.)  299. 

Texas.  —  Kirby  v.  State,  23  Tex.  App.  13. 

Killing  Done  by  Insane  Person.  —  This  princi- 
ple has  been  held  to  be  unaffected  by  the  cir- 
cumstance that  the  principal  aclor  in  the  un- 
lawful act  and  in  the  homicide  was  an  insane 
person;  for  his  companions,  being  aware  of 
his  wrongful  purpose,  and  aiding  and  abetting 
him  therein,  must  abide  the  consequences 
thereof.  Reg.  v.  Tyler,  8  C.  &  P.  616,  34  E. 
C.  L.  553. 

Killing  an  Officer  Engaged  in  Suppressing  Riot. 

—  The  Massachusetts  statute  which  provides 
that  if  any  officer,  magistrate,  or  other  person 
acling  in  the  suppression  of  an  unlawful  as- 
sembly, tumult,  or  riot  is  killed  or  wounded, 
all  persons  taking  part  in  such  violation  of  law 
shall  be  answerable  therefor,  is  merely 
declaratory  of  the  common  law.  Com.  v. 
Campbell,  7  Allen  (Mass.)  541,  83  Am.  Dec. 
705. 

2.  Homicide  in  Resisting  Arrest.  —  1  East  P. 

C.  303. 

England.  —  Rex  v.  Edmeads,  3  C.  &  P.  390, 
14  E.  C.  L.  364;  Rex  -j.  Whithorne,  3  C.  &  P. 
394,  14  E.  C.  L.  366;  Sissinghursl  House  Case, 
1  Hale  P.  C.  462;  Rex  v.  Jackson,  J  East  P.  C. 


299;  Ex  p.  Aston,  r2  M.  &  W.  460;  Reg.  v. 
Tyler,  8  C.  &  P.  616,  34  E.  C.  L.  553. 

California.  —  People  v.  Pool,  27  Cal.  573. 

Mississippi.  —  Tolbert  v.  State,  71  Miss.  179, 
42  Am.  St.  Rep.  454. 

New  Mexico.  —  Territory  v.  McGinnis,  (N. 
Mex.  1900)  61  Pac.  Rep.  208. 

Utah.  —  State  v.  Morgan,  22  Utah  162. 

And  see  generally  the  title  Arrest,  vol.  2, 
p.  906  et  sea. 

3.  Homicide  During  Robbery  —  England.  — 
Reg.  v.  Jackson,  7  Cox  C.  C.  357,  1  East  P.  C. 
299;  Reg.  v.  Franz,  2  F.  &  F.  580. 

United  States.  —  Boyd  v.  U.  S.,  142  U.  S.  450. 

California.  —  People  v.  Pool,  27  Cal.  573; 
People  v.  Vasquez,  49  Cal.  560.  See  also  Peo- 
ple v.  Olsen,  80  Cal.  122. 

Hawaii.  —  Rex  v.  Tin  Ah  Chin,  3  Hawaii 
90. 

Kentucky.  —  Ross  v.  Com.,  (Ky.  1888)  g  S. 
W.  Rep.  707. 

Minnesota.  —  State  v.  Barrett,  40  Minn.  77. 

Missouri.  —  State  v.  Miller,  100  Mo.  606; 
State  v.  Murray,  126  Mo.  526. 

Nevada.  —  State  v.  Hamilton,  13  Nev.  386. 

New  York.  —  Ruloff  v.  People,  45  N.  Y.  213, 
5  Lans.  (N.  V.)  261,  (Oyer  &  T.  Ct.)  11  Abb. 
Pr.  N.  S.  (N.  Y.)  245. 

Ohio.  —  Stephens  v.  State,  42  Ohio  St.  150. 

Tennessee.  ■ —  Moody  v.  State,  6  Coldw. 
(Tenn.)  299. 

Texas.  —  Isaacs  v.  State,  36  Tex.  Crim.  505; 
Wilson  v.  State,  (Tex.  Crim.  1900)  55  S.  W. 
Rep.  489. 

Utah.  —  State  v.  Morgan,  22  Utah  162. 

Virginia.  —  Trim  v.  Com.,  18  Giatt.  (Va.) 
983,  98  Am.  Dec.  765;  Mitchell  v.  Com.,  33 
Gratt.  (Va.)  845. 

Wisconsin.  —  Miller      State,  25  Wis.  384. 

Statutes.  —  In  many  jurisdictions  statutes 
provide  that  homicide  committed  in  the  perpe- 
tration of,  or  attempt  to  perpetrate,  a  robbery 
(as  well  as  certain  other  felonies,  usually 
arson,  rape,  and  burglary)  shall  constitute 
murder  in  the  first  degree.  See  infra,  this 
title,  Murder  —  Degrees  of  Murder.  Statutes 
of  this  character  apply  as  well  to  aiders  and 
abettors  in  the  felonies  named  as  to  the  person 
committing  the  homicidal  act.  People  v.  Pool, 
27  Cal.  573;  People  v.  Vasquez,  49  Cal.  560; 
Isaacs  v.  State,  36  Tex.  Crim.  505. 
!  Volume  XXI. 


Responsibility  MURDER  AND  MANSLAUGHTER.  of  Participants 


dangerous,  without  taking  proper  precautions  to  prevent  danger  arising,  and 
in  so  doing  kills  another  person,  is  guilty  of  manslaughter.  And  where  sev- 
eral persons  are  engaged  in  one  common  pursuit  the  accomplishment  of  which 
is  dangerous  to  human  life,  and  in  carrying  out  their  purpose  without  taking 
proper  precautions  to  prevent  danger,  the  death  of  a  human  being  occurs,  all 
those  engaged  are  equally  guilty  of  the  homicide,  and  it  matters  not  which 
one  actually  did  the  killing;  or,  as  the  rule  is  sometimes  stated,  where  one  by 
his  negligence  has  contributed  to  the  death  of  another,  he  is  guilty  of  man- 
slaughter, and  it  is  no  defense  to  his  liability  that  the  death  was  caused  by 
the  negligence  of  others  as  well  as  by  himself,  for  in  such  a  case  all  are 
equally  guilty.1 

Homicide  by  Agent  of  Conspirators.  —  The  criminal  responsibility  of  the  conspira- 
tors for  the  homicide  is  not  affected  by  the  circumstance  that  the  killing  was 
done  not  by  one  of  their  own  number  but  by  a  person  whom  they  had 
employed  to  aid  them  in  accomplishing  their  illegal  purpose.2 

Time  When  Conspiracy  Was  Formed  Immaterial.  —  The  time  when  the  illegal  com- 
bination and  arrangement  was  made,  which  resulted  in  homicide,  is  not 
material  so  long  as  it  was  made  before  the  actual  commission  of  that  crime. 
It  may  have  been  formed  suddenly,  and,  as  it  were,  upon  the  impulse  of  the 
moment.3 

Means  Not  Agreed  Upon.  —  The  general  principle  is  not  affected  by  the  circum- 
stance that  the  means  by  which  the  unlawful  purpose  was  to  be  accomplished 
were  not  agreed  upon  by  the  conspirators,  but  each  conspirator  becomes  respon- 
sible for  the  means  used  by  any  co-conspirator  in  the  accomplishment  of  the 
purpose  in  which  they  were  all  engaged.4 

b.  Homicide  Arising  from  Omission  of  Duty.  —  It  is  not  necessary  to 
the  criminal  responsibility  of  conspirators  that  the  fatal  result  of  the  unlawful 
conspiracy  should  have  sprung  from  an  act  of  commission,  but  it  may  well 
arise  from  an  omission  of  duty;  so  if  the  parties  to  the  conspiracy  or  any  one 
of  them  omits  any  act  incumbent  upon  them,  and  death  results  from  such 
omission,  all  are  equally  guilty,  and  the  offense  will  be  either  murder  or  man- 
slaughter according  to  the  presence  or  absence  of  malice.5 

c.  Circumstance  of  Duress.  —  It  may  be  stated  generally  that  mere 
apprehension  of  personal  danger  does  not  furnish  any  excuse  for  participat- 
ing in  an  illegal  act.  And  therefore  where  a  person  has  joined  with  others  in 
the  commission  of  an  unlawful  act  during  which  a  homicide  is  committed  by 
one  of  the  persons  thus  engaged,  the  fact  that  he  entered  the  common  illegal 
pursuit  from  fear  of  personal  injury  will  not  relieve  him  from  criminal  responsi- 
bility for  the  homicide.6 

But  Where  the  Compulsion  Is  by  Threats  of  Instant  Death,  the  rule  is  otherwise,  and 
such  a  circumstance  furnishes  a  valid  defense  to  criminal  liability  for  the 
homicide,  unless  after  the  danger  has  passed  away  the  person  charged  actually 
aids  and  abets  in  the  unlawful  act.7 

1.  Manslaughter  by  Negligence.  —  Reg.  v. 
Swindall,  2  C.  &  K.  230,  61  E.  C.  L.  330;  Reg. 
v.  Haines,  2  C.  &  K.  368,  61  E.  C.  L.  368;  Reg. 
v.  Salmon,  14  Cox  C.  C.  494;  State  v.  Shellecly, 
8  Iowa  477.  See  also  infra,  this  seciion  and 
subdivision.  Homicide  Arising  from  Omission 
of  Duty. 

See  Rex  v.  Mastin,  6  C.  &  P.  396,  25  E.  C.  L. 
455,  where  A  and  B  were  riding  rapidly  along 
a  highway,  as  if  racing,  and  A  rode  by  with- 
out doing  any  mischief,  but  B  rode  against  the 
horse  of  C,  whereby  C.  was  thrown  and  killed, 
and  it  was  held  that  A  was  not  guilty  of  man- 
slaughter. 

2.  Killing  Done  by  One  Employed  by  Conspira- 
tors.—  Isaacs  v.  State,  36  Tex.  Crim.  505. 

3.  Length  of  Deliberation  Immaterial.  —  RulofY 
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v.  People,  45  N.  Y.  213.  See  also  State  v. 
Walker,  98  Mo.  95. 

4.  Each  Conspirator  Responsible  for  Means  Used 
by  the  Other.  —  Spies  v.  People,  122  111.  1,  3 
Am.  St.  Rep.  320. 

5.  Omission  of  Duty  by  Conspirators  Engaged  in 
Unlawful  Act. —  State  Shelledy,  8  Iowa  477. 
See  also  Com.  v.  Macloon,  101  Mass.  1,  100 
Am.  Dec.  89.  See  also  supra,  this  section  and 
subdivision.  General  Principle,  paragraph  Man- 
slaughter Resulting  from  Unlawful  Act. 

6.  Duress  —  Fear  of  Personal  Injury  No  Defense. 
—  Rep.  v.  Tyler,  8  C.  &  P.  616,  34  E.  C.  L.  553. 

7.  Compulsion  by  Threats  of  Instant  Death.  — 
Baxter      People,  8  111.  368. 

For  a  Full  Discussion  see  the  title  Duress,  vol. 
10,  p.  346. 
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d.  Essential  Elements  oe  Criminal  Liability  —  General  Principles. — 
It  is  a  well-recognized  principle  of  criminal  law  that  no  person  can  be  held 
guilty  of  a  homicide  unless  the  act  is  either  actually  or  constructively  his,  and 
it  cannot  be  his  act  in  either  sense  unless  committed  by  his  own  hand  or  by 
some  one  acting  in  concert  with  him  or  in  furtherance  of  a  common  purpose. 
Thus,  in  order  to  render  one  or  more  persons  guilty  of  a  homicide  upon  the 
theory  that  they  have  conspired  or  combined  with  others  to  commit  an  unlaw- 
ful act  during  the  accomplishment  of  which  human  life  has  been  taken  by  one 
of  those  entertaining  the  common  purpose,  it  is  essential  that  the  homicide 
should  have  occurred  in  the  perpetration  of,  or  attempt  to  perpetrate,  the 
unlawful  act  contemplated,  and  should  have  resulted  as  a  natural  and  prob- 
able consequence  of  such  act  or  of  the  means  used  for  its  accomplishment. 
Hence,  where  the  homicidal  act  has  occurred  not  as  an  incident  to,  or  a  result 
of,  the  unlawful  purpose  sought  to  be  effected,  but  as  the  independent  act  of 
one  of  the  conspirators,  wholly  unconnected  with  the  object  of  the  conspiracy 
and  not  contemplated  by  the  original  design,  then,  in  the  absence  of  their 
actual  participation  in  the  killing,  those  who  were  engaged  simply  in  doing 
the  other  illegal  act  are  guiltless  of  the  crime  charged,  and  responsibility  for 
the  homicide  attaches  solely  to  him  who  struck  the  fatal  blow.1 

Accidental  Killing  of  Bystander  by  Opponent  of  Person  Charged.  —  It  follows  from  the 
foregoing  principles  that  although  a  person  is  engaged  in  an  unlawful  act,  he 
cannot  be  held  guilty  of  a  homicide  committed  by  another  person  who  is  not 
only  not  acting  in  concert  with  him  but  is  actively  opposing  him  in  the  illegal 
pursuit.2  Thus,  where  persons  lawfully  engaged  in  the  suppression  of  a  riot,3 
or  defending  themselves  from  attack,*  accidentally  kill  a  person  who  is  not 
taking  part  in  the  disturbance,  as  a  bystander,  the  rioters  or  those  engaged 
in  the  attack  cannot  be  held  criminally  responsible  for  the  homicide. 

Where  Act  Is  Not  Dangerous.  —  Where  the  act  contemplated  is  of  a  character 
not  likely  to  give  rise  to  the  use  of  force  and  violence  in  its  commission,  the 

1.  Killing  Must  Be  Consequential  to  Unlawful  slaughter  although  he  not  only  did  not  assent 

Purpose  —  England.  —  Anonymous,  8  Mod.  165 ;  to  the  killing,  but  actually  protested  against 

Rex  v.  Plummer,  12  Mod.  629;  Duffey's  Case,  the  inflicting  of  any  serious  injury. 

1  Lewin  C.  C.  195;  Reg.  v.  Skeet,  4  F.  &  F.  In  a  somewhat  similar  case,  Peopje  <■.  Vas- 

931;  Rex  v.  Hodgson,  1  Leach  C.  C.  6.    See  quez,  49  Cal.  560,  the  defendant  and  several 

also  Rex  v.  Murphy,  6  C.  &  P.  103,  25  E.  C.  L.  others,  all  armed  with  deadly  weapons,  were 

301;   Stephen   Dig.  Cr.  L.,  c.  4,  art.  38;  1  engaged  in  the  commission  of  robbery,  and 

Hawk.  P.  C.  128;  Foster  Cr.  L.  353;  1  Hale  during  ihe  accomplishment  of  that  offense  one 

P.  C.  443.  of  his  companions  committed  a  murder.  It 

Alabama.  —  Frank  v.  State,  27  Ala.  37;  Jor-  was  held  that  the  defendant  was  equally  guilty 

dan  v.  State,  79  Ala.  g.    See  also  Williams  v.  with  the  one  who   actually  committed  the 

State,  81  Ala.  1,  60  Am  Rep.  133.  homicide,  although  he  had  protested  against 

California.  —  People  v.  Keefer,  65  Cal.  232.  the  taking  of  life  and  had  endeavored  to  pre- 

See  also  People  v.  Olsen,  80  Cal.  122.  vent  it;  the  case  being  based  upon  the  pro- 

Illinois.  —  Lambw.  People,  96  111.  73;  Butler  vision  of  the  California  statute  that  murder 

v.  People,  125  111.  641,  8  Am.  St.  Rep.  423.  committed  in  the  perpetration  of  robbery,  or 

Kansas. — State  v.  Furney,  41  Kan.  115,  13  in    the    attempt    to   perpetrate   robbery,  is 

Am.  St.  Rep.  262.  murder  in  the  first  degree. 

Kentucky.  —  Powers  v.  Com.,  (Ky.  1901)  61  Killing  After  Completion  of  Unlawful  Act.  —  A 

S.  W.  Rep.  735.  and  B  join  in  doing  an  unlawful  act,  after  the 

Massac  husttts.  —  Com.  v.  Campbell,  7  Allen  completion  of  which  B  kills  C,  A  being  present 

(Mass.)  541,  83  Am.  Dec.  705.  without  any  knowledge  of  any  malice  on  the 

Michigan.  —  People  v.  Knapp,  26  Mich.  112.  part  of  B  and  without  any  criminal  design  of 

Tennessee.  —  Manier  v.  State,  6  Baxt.  (Tenn.)  his  own,  and  giving  no  assistance.    A  is  not 

595.  guilty  of  any  offense.    Rex  r  .  Mohun,  12  How. 

Texas.  —  Mercersmith  v.  State,  8  Tex.  App.  St.  Tr.  1046. 

211;    Harris   v.    State,    15   Tex.    App.    629;  2.  Defendant  Not  Responsible  for  Killing  by  His 

Mitchell  v.  State,  36  Tex.  Crim.  278 ;  Steven-  Opponent. —  Manier  i\  State,  6  Baxt.  (Tenn.) 

son  v.  State,  17  Tex.  App.  635.  595. 

In  State  v.  Munchrath,  78  Iowa  268,  where  a  3.  Com.  v.  Campbell,  7  Allen  (Mass.)  541,  83 

conspiracy  to  beat  and  maltreat  a  person  re-  Am.  Dec.  705. 

suited  in  the  murder  of  that  person  by  one  of  4.  Butler  v.  People,  125  111.  641,  8  Am.  St. 

the   conspirators,  it  was  held  that  another  Rep.  423. 

of  the  conspirators  might  be  convicted  of  man-  For  Discussion  of  an  Analogous  Principle,  see 
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mere  fact  that  a  person  was  a  party  to  the  original  conspiracy  to  commit  the 
act,1  or  that  circumstance  coupled  with  the  further  fact  of  his  actually  engag- 
ing in  carrying  out  the  unlawful  purpose,2  will  not  be  sufficient  to  render  him 
criminally  responsible  for  a  homicide  committed  by  one  of  his  companions. 

Where  Common  Purpose  Is  Lawful.  —  And,  a  fortiori,  where  the  common  purpose 
of  several  persons  charged  with  criminal  responsibility  for  a  homicide  com- 
mitted by  another  is  shown  to  have  been  lawful  and  to  have  been  planned  to 
be  accomplished  by  lawful  means,  they  will  not  be  held  criminally  responsible 
for  a  homicide  which  has  been  committed  by  one  of  their  number  by  reason 
of  his  own  malice  or  independent  intent,  and  which  was  not  incidental  to  the 
common  purpose,  unless  with  knowledge  of  his  criminal  intent  they  actually 
participated  in  his  crime  by  rendering  him  aid  or  encouragement  in  its 
perpetration.3 

Suggested  Distinction  as  to  Felonies  Discussed.  —  In  some  instances  a  distinction  has 
been  drawn  between  cases  where  the  homicide  was  committed  in  the  course 
of  a  felony  and  where  it  occurred  during  the  commission  of  a  minor  offense, 
the  rule  having  been  stated  to  be  that  where  a  homicide  was  committed  by 
one  or  more  of  several  persons  who  had  conspired  to  do  an  unlawful  act,  if  the 
unlawful  act  contemplated  was  a  trespass  only,  in  order  to  make  all  the  par- 
ticipants criminally  responsible  for  the  killing  the  death  must  have  ensued  in 
the  prosecution  of  the  common  purpose,  but  if  the  unlawful  act  was  a  felony 
or  more  than  a  mere  trespass,  all  the  participants  will  be  guilty  although  the 
death  happened  collaterally  or  beside  the  original  design.4  This,  however, 
would  appear  to  be  too  broad  a  statement,  for  the  limitation  that  the  death 
must  be  consequential  to  the  contemplated  act  has  been  held  to  apply  equally 
in  cases  of  felonies  and  misdemeanors,  unless  otherwise  provided  by  statute.5 

Presence  at  the  Scene  of  the  Homicide,  if  pursuant  to  a  preconceived  plan  to  com- 
mit an  unlawful  act,  many  of  itself  constitute  guilty  participation  in  a  homi- 
cide occurring  as  a  result  of  such  act.  And  the  presence  need  not  be  actual 
and  immediate.0 

The  Participation  in  the  Unlawful  Act  may  be  sufficient  to  create  criminal 
responsibility  for  the  homicide  though  the  person  participating  performs  his 
part  of  the  plan  at  a  considerable  distance  from  the  scene  of  the  crime.7 

5.  Receiving  or  Assisting  Slayer  After  the  Homicide.  —  The  criminal  responsi- 
bility of  one  who,  with  knowledge  that  a  homicide  has  been  committed, 
receives,  relieves,  comforts,  or  assists  the  perpetrator  of  the  crime,  will  be 


supra,  this  title,  Elements  of  Ctiminal  Homicide 
—  Cause  of  Den  Ik  —  Supervening  Causes  —  When 
Defendant's  Aet  Merely  Creates  a  Condition . 

1.  Act  Contemplated  Not  of  a  Dangerous  Char- 
acter.—  Lamb  v.  People,  96  111.  73. 

2.  "  Three  soldiers  went  together  to  rob  an 
orchard;  two  got  upon  a  pear  tree,  and  the 
third  stood  at  the  gate  with  a  drawn  sword  in 
his  hand.  The  owner's  son  coming  by  col- 
lared the  man  at  the  gate  and  asked  him  what 
business  he  had  there,  and  thereupon  the 
soldier  stabbed  him.  It  was  ruled  by  Holt  to 
be  murder  in  him;  but  that  those  on  the  tree 
were  innocent.  They  came  to  commit  a  small 
trespass,  and  the  man  was  killed  upon  a  sud- 
den affray  without  their  knowledge.  '  It 
would,'  said  he,  '  have  been  otherwise  if  they 
had  all  come  with  a  general  resolution  against 
all  opposers.'  "    Foster  Cr.  L.  353. 

3.  Lawfulness  of  Common  Purpose.  —  r  Hale  P. 
C.  444;  Foster  Cr.  L.  354. 

Alabama.  —  Evans  v.  State,  109  Ala.  11. 
Kentucky.  —  Delanev  v.  Com.,  (Ky.  1894)  25 
S.  W.  Rep.  830. 


Missouri.  —  Slate  v.  Walker,  98  Mo.  95. 

Ohio.  —  Goins  v.  Slate,  46  Ohio  St.  457. 

Tennessee.  —  Riggs  v.  State,  3  Coldw.  (Tenn.) 
85,  91  Am.  Dec.  272. 

Texas.  —  Mercersmith  v.  State,  8  Tex.  App. 
211;  Blain  v.  State.  30  Tex.  App.  702. 

4.  Distinction  Between  Homicide  Resulting  from 
Felony  and  Homicide  Resulting  from  Trespass  or 
Misdemeanor. —  U.  S.  v.  Ross,  1  Gall.  (U.  S.) 
626;  State  v.  Shelledy,  8  Iowa  477.  See  also 
Reg.  v.  Skeet,  4  F.  &  F.  931;  State  v.  Furney, 
41  Kan.  115,  13  Am.  St.  Rep.  262. 

5.  Duffey's  Case,  1  Lewin  C.  C.  195;  Rex  v. 
Plummer,  12  Mod.  629;  Powers  v.  Com.,  (Ky. 
1901)  61  S.  W.  Rep.  735.  And  see  generally 
the  cases  cited  to  the  first  paragraph  of  this 
subdivision,  General  Principle,  p.  121. 

6.  Presence  and  Participation  in  Homicide.  — 
See  supra,  this  section,  Aiding  and  Abetting  in 
Homicide  —  Essential  Elements  of  Criminal  Lia- 
bility—  Preconcert  Shown,  Actual  or  Constructive 
Presence  Sufficient. 

7.  See  the  cross-reference  in  the  foregoing 
note. 
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found  fully  discussed  elsewhere  in  this  work.1 

6.  Abandonment  of  Criminal  Purpose — a.  DEFENSE  OF  ABANDONMENT  — 
(i)  Of  Design  to  Kill.  —  If  a  person  engaged  with  others  in  a  plan  to  kill, 
relinquishes  his  purpose  and  separates  himself  from  the  participants  before 
the  consummation  of  the  crime,  he  cannot  be  convicted  of  any  grade  of 
homicide.* 

(2)  Of  Design  to  Do  Other  Unlawful  Act.  —  The  rule  is  the  same  if  the 
defendant  is  a  party  to  a  conspiracy  to  do  an  unlawful  act  which  results  in  a 
homicide,  but  before  the  commission  of  the  homicide  he  abandons  the  common 
purpose,  withdraws  from  the  conspiracy,  and  separates  himself  from  the 
participants.3 

(3)  Of  Instigation  to  Kill.  —  Likewise,  since  the  felonious  intent  of  one  who 
commands,  counsels,  or  advises  another  to  commit  a  homicide  must  continue 
to  the  time  of  the  killing,  in  order  to  render  the  person  giving  the  advice  crim- 
inally responsible,  it  follows  that  where  the  advice  or  command  is  withdrawn 
before  the  killing,  and  the  withdrawal  is  communicated  to  the  person  insti- 
gated, the  latter  is  alone  guilty  if  thereafter  he  commits  the  crime.4 

b.  Essentials  of  Proof — (1)  Unequivocal  Abandonment  Necessary. — 
Where  a  person  is  charged,  together  with  others,  as  a  principal  in  a  felonious 
homicide,  and  it  is  proved  that  he  entered  into  the  conspiracy  to  kill,  and  he 
relies  as  a  defense  upon  an  alleged  abandonment  of  the  conspiracy  by  him 
before  the  commission  of  the  homicide,  the  act  of  abandonment  must  be 
clearly  proved  and  must  be  shown  to  have  been  an  unequivocal  withdrawal 
and  separation  from  the  criminal  plan.5 

(2)  Communication  Essential.  —  It  is  essential  that  the  intention  of  one  to 
abandon  the  criminal  design  be  communicated  to  his  associates  in  the  plan. 
So  where  several  persons  have  conspired  to  do  an  unlawful  act  contemplating 
a  homicide  which  is  committed  by  one  of  them,  and  one  of  the  conspirators 
relies  for  a  defense  upon  his  abandonment  of  the  conspiracy  before  the  homi- 
cide, he  must  show  that  his  intention  of  withdrawing  from  the  conspiracy  and 
abandoning  the  unlawful  purpose  was  communicated  to  the  person  who 
actually  committed  the  crime.6  Similarly  where  one  has  commanded,  advised, 
or  procured  another  to  commit  a  homicide,  but  has  withdrawn  his  command 
or  advice,  the  withdrawal  must  be  communicated  to  the  person  commanded 
or  advised  in  order  to  relieve  the  instigator  from  criminal  responsibility.7 

7.  Effect  of  Statutes.  — ■  The  greater  number  of  the  modern  statutes  dealing 
with  the  criminal  responsibility  of  persons  engaged  in  felonies  generally  pro- 
vide that  all  who  participate  in  a  felony  either  by  giving  advice  and  counsel 
or  by  rendering  other  aid  and  assistance,  whether  they  are  present  at  the  com- 
mission of  the  crime  or  not,  shall  be  deemed  principals  in  the  offense  and 
guilty  in  equal  degree  with  the  person  who  actually  commits  the  crime.  By 
these  statutes  the  common-law  distinctions  between  accessories  before  the  fact 
and  principals  either  in  the  first  or  second  degree  have  practically  been  abro- 
gated, and  in  homicide,  as  well  as  in  other  felonies,  both  accessories  before  the 
fact  and  principals  in  the  second  degree,  or  aiders  and  abettors,  are  regarded 


1.  Criminal  Liability  of  Accessory  After  the 

Fact.  —  See  the  title  Accessory,  vol.  1,  pp.  258, 
262,  264,  266,  270. 

2.  Abandonment  of  Criminal  Enterprise  a  De- 
fense. —  Com.  v.  Neills,  2  Brews.  (Pa.)  553.  See 
also  State  v.  Allen,  47  Conn.  121;  Phillips  v. 
State,  26  Tex.  App.  228,  8  Am.  St.  Rep. 
47i- 

3.  Rex  v.  Edmeads,  3  C.  &  P.  390,  14  E.  C. 
L.  364;  Williams  v.  State,  81  Ala.  I,  60  Am. 
Rep.  133:  People  v.  Knapp,  26  Mich.  112; 
Harris  v.  State,  15  Tex.  App.  629.  See  also 
State  v.  McCahill,  72  Iowa  in. 


4.  Reg.  v.  Saunders,  Plowd.  476;  1  Hale  P. 
C.  617;  Stephen  Dig.  Cr.  L.,  art.  42. 

5.  Unequivocal  Abandonment  Must  Be  Shown.  — 
State  v.  Allen,  47  Conn.  121;  State  v.  McCa- 
hill, 72  Iowa  in;  Phillips  v.  State,  26  Tex. 
App.  228,  8  Am.  St.  Rep.  471;  Leslie  v.  State, 
(Tex.  Crim.  1900)  57  S.  W.  Rep.  659.  See  also 
Reg.  v.  Howell,  9  C.  &  P.  437.  38  E.  C.  L.  179; 
People  v.  Knapp,  26  Mich.  112. 

6.  Intent  to  Abandon  Plot  Must  Be  Communi- 
cated.—  State  v.  Allen,  47  Conn.  121. 

7.  Reg.  v.  Saunders.  Plowd.  476;  1  Hale  P. 
C.  437,  617;  Stephen  Dig.  Cr.  L.,  art.  42. 
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as  substantive  offenders  whose  guilt  is  wholly  independent  of  that  of  the 
actual  perpetrator  of  the  crime.1 

As  to  Aiders  and  Abettors.  —  The  provisions  of  these  statutes  in  respect  to  per- 
sons present  and  aiding  and  abetting  have  been  held  merely  declaratory  of  the 
common  law.2 

Statutes  Constitutional.  —  Statutes  of  this  character  have  been  held  not  to  con- 
flict with  the  organic  law  of  a  state  as  expressed  in  its  constitution,  that  in 
all  cases  the  accused  shall  have  a  right  to  demand  the  nature  and  cause  of  the 
accusation  against  him.3 

United  States  Statutes  as  to  Accessories  Before  the  Fact.  —  There  is  no  United  States 
statute  providing  for  the  punishment  of  an  accessory  before  the  fact  to  a  homi- 
cide,4 except  where  the  crime  is  committed  upon  the  seas,5  and  since  the 
United  States  courts  have  no  common-law  jurisdiction  of  this  crime,  an 
indictment  for  the  offense  not  within  the  exception  mentioned  will  be 
quashed.6 

8.  Punishment.  —  The  distinctions  existing  at  common  law  between  prin- 
cipals in  the  first  and  second  degrees  and  accessories  before  the  fact  did  not 
involve  the  question  of  punishment.  Except  in  those  cases  where  benefit  of 
clergy  was  allowed,  all  were  liable  to  the  same  penalty,  varied,  of  course,  by 
the  degree  of  crime  established  against  each.'    The  modern  statutes  abolish  - 


1.  Both  Accessories  Before  the  Fact  and  Aiders 
and  Abettors  as  Principals  by  Statute  —  England. 
—  Reg.  v.  Manning,  2  C.  &  K.  887,  61  E.  C. 
L.  887.  See  also  Stephen  Dig.  Cr.  L.,  c.  4, 
art.  46,  note. 

Alabama.  — Williams  v.  State,  81  Ala.  I,  60 
Am.  Rep.  133;  State  v.  Tally,  102  Ala.  25. 

California.  —  People  v.  Bearss,  10  Cal.  68; 
People  v.  Newberry,  20  Cal.  440.  See  also 
People  v.  Outeveras,  48  Cal.  19,  distinguish- 
ing People  v.  Campbell,  40  Cal.  129;  People  v. 
Trim,  39  Cal.  75,  and  People  -'.  Schwartz,  32 
Cal.  160. 

Illinois. —  Baxter  v.  People,  8  111.  368; 
Coates  v.  People,  72  111.  303;  Ritzman  v.  Peo- 
ple, 110  111.  362;  Spies  v.  People,  122  111.  1,  3 
Am.  St.  Rep.  320:  Usselton  v.  People,  149  111. 
612;  Fixmer  v.  People,  153  111.  123.  See  also 
White  v.  People,  81  111.  333. 

Indiana.  —  Goff  v.  Prime,  26  Ind.  196;  Sage 
v.  State,  127  Ind.  15. 

Iowa. —  Slate  v.  Munchrath,  78  Iowa  268; 
State  v.  Lee,  qi  Iowa  499. 

Kansas. —  State  v.  Mosley,  31  Kan.  355; 
State  v.  Bogue,  52  Kan.  79. 

Kentucky.  —  Thompson  v.  Com.,  1  Met. 
(Ky.)i3. 

Massachusetts.  —  Com.  v.  Bowen,  13  Mass. 
356,  7  Am.  Dec.  154. 

Mississippi.  —  Wynn  v.  State,  63  Miss.  260. 

Missouri.  —  State  v.  Orrick,  106  Mo.  111; 
State  z.  Hermann,  117  Mo.  629.  See  also 
State  v.  Anderson,  89  Mo.  333:  State  v.  Fred- 
ericks, 85  Mo.  145. 

Montana.  —  State  v.  King,  g  Mont.  445. 

New  York.  —  See  People  v.  Mather,  4  Wend. 
(N.  Y.)  255. 

Ohio. — Stephens  v.  State,  42  Ohio  St.  150; 
Hanaff  v.  State,  37  Ohio  St.  178. 

Oklahoma.  —  Reeves  v.  Territory,  10  Okla. 
194. 

Oregon.  —  State  v.  Steeves,  29  Oregon  85.  See 
also  State  v.  Kirk,  10  Oregon  505. 

South  Dakota.  —  State  v.  Phelps,  5  S.  Dak. 
480. 

Utah.  —  People  v.  Callaghan.  4  Utah  49. 
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The  Texas  Statutes  divide  offenders  against 
the  criminal  law  into  three  classes,  principals, 
accomplices,  and  accessories;  the  first  two 
classes  comprising  aiders  and  abettors  and  ac- 
cessories before  the  fact,  the  last  including 
merely  accessories  after  the  fact.  The  same 
punishment  is  in  general  provided  for  both 
principals  and  accom  plices  (Pen.  Code,  tit.  iii., 
cc.  1,  2,  3).  Kirby  v.  State,  23  Tex.  App.  24; 
Phillips  v.  State,  26  Tex.  App.  228,  8  Am. 
St.  Rep.  47r;  Carlisle  v.  State,  31  Tex.  Crim. 
537;  Red  v.  State,  39  Tex.  Crim.  667,  73  Am. 
St.  Rep.  965.  See  also  Gladden  v.  State,  2 
Tex.  App.  508;  McKeen  v.  State,  7  Tex.  App. 
631. 

2.  Statutes  as  to  Aiders  and  Abettors  Declara- 
tory of  the  Common  Law.  —  People  v.  Bearss,  10 
Cal.  68;  People  v.  Newberry,  20  Cal.  440; 
Usselton  v.  People,  149  111.  612;  State  v. 
Steeves,  29  Oregon  85.  See  also  State  v. 
Anderson,  89  Mo.  333;  Red  v.  State,  39  Tex. 
Crim.  667,  73  Am.  St.  Rep.  965;  Connaughty 
v.  State,  1  Wis.  159,  60  Am.  Dec.  370. 

3.  Statutes  Not  in  Conflict  with  Constitutional 
Provisions.  —  State  v.  Steeves,  29  Oregon  89, 
citing  Slate  v.  Duncan,  7  Wash.  336. 

Indictment  May  Charge  Aider  and  Abettor  as 
Principal.  —  State  v.  Kirk,  10  Oregon  505.  See 
also  the  title  Accessory,  vol.  1,  p.  263. 

4.  Jurisdiction  of  Federal  Courts.  —  There  was 
no  such  punishment  provided  prior  to  1847, 
U.  S.  v.  Ramsay,  Hempst.  (U.  S.)  481,  and 
this  defect  in  the  law  has  not  been  remedied. 

6.  U.  S.  Rev.  Stat.,  §  5323,  provides  that 
one  who  knowingly  aids,  abets,  causes,  pro- 
cures, commands,  or  counsels  another  to  com- 
mit any  murder,  robbery,  or  other  piracy  upon 
the  seas  is  an  accessory  before  the  fact  and 
upon  conviction  is  punishable  with  death. 

6.  U.  S.  v.  Ramsay,  Hempst.  (U.  S.)  481. 
See  generally  infra,  this  title,  Jurisdiction. 

7.  Punishment.  —  Foster  Cr.  L.  359;  4 
Black.  Com.  39;  Salisbury  s  Case,  Plowd.  101; 
Usselton  v.  People,  149  111.  616;  Mitchell  v. 
Com.,  33  Gratt.  (Va.)  845.  See  also  the  title 
Accessory,  vol.  1,  p.  270. 
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ing  the  distinctions  between  the  principals  in  the  first  and  second  degrees 
and  accessories  before  the  fact  generally  provide  the  same  punishment  for  all 
the  participants. 1    In  this  respect,  therefore,  they  do  not  alter  the  common  law. 

V.  Jurisdiction  —  1.  As  to  Place  of  Jurisdiction  —  a.  In  General.  —  In 
the  case  of  a  murder  or  manslaughter  committed  wholly  within  one  country 
and  county,  no  difficulty  arises.  The  general  rule  that  a  crime  is  to  be  tried 
within  the  territorial  limits  of  the  sovereign  state  and  in  the  county  thereof  in 
which  it  was  committed,  governs  in  both  England  and  the  United  States,  in 
the  absence  of  a  statutory  provision  to  the  contrary.3 

b.  Act  Causing  Death,  and  Death,  in  Different  Countries  or 
STATES  —  (i)  In  England.  —  To  remedy  the  difficulty  where  the  act  resulting 
in  death  or  the  death  happened  out  of  England,  it  was  enacted  by  statute  that 
the  trial  might  be  in  the  county  where  the  act  resulting  in  death  was  done,  if 
the  party  died  out  of  the  realm,  or  where  the  death  occurred,  if  the  act  result- 
ing in  death  was  done  out  of  the  realm.3  The  statute  now  in  force  provides 
that  when  death  is  caused  in  England  by  a  felonious  act  done  outside  of  the 
realm,  or  the  converse,  the  offender  may  be  tried  in  the  county  where  death 
ensued  or  where  the  act  was  done.* 

(2)  In  United  States.  —  In  some  of  the  states  of  the  Union  the  English 
statute  (2  George  II.,  c.  21)  is  regarded  as  forming  a  part  of  the  common  law, 
and  jurisdiction  in  accordance  therewith  has  been  assumed  in  cases  of  homi- 
cide begun  or  ended  in  another  state.5  In  some  of  the  states  jurisdiction  in 
such  cases  is  expressly  provided  for  by  statute,6  and  such  statutes  have  been 
decided  to  be  constitutional.7 

c.  Act  Causing  Death,  and  Death,  in  Different  Counties  —  (1)  In 
England.  —  When  the  act  causing  death  occurred  in  one  county  and  the  death 
in  another,  it  seems  to  have  been  a  matter  of  doubt  at  common  law  whether 
the  offender  could  be  indicted  in  either  county,  though  the  more  common 
opinion  was  that  he  was  indictable  in  the  county  where  the  act  resulting  fatally 
was  done.8  To  remove  this  doubt  in  respect  to  a  matter  of  so  much  import- 
ance, it  was  enacted  by  statute  that  the  offender  might  be  tried  in  the  county 

1.  See  supra,  this  section,  Instigating  Others  without  relying  upon  any  statute,  that  the 
to  Commit  Homicide  —  Liability  under  Statutes;  place  of  the  fatal  stroke  is  the  proper  place  of 
Effect  of  Statutes.  See  also  the  title  Accessory,  trial,  although  the  death  occurred  in  another 
vol.  1,  p.  270.  state,  on  the  ground  that  the  homicide  was 

The  crime  of  all  participanls  being  the  same,  committed  where  the  stroke  was  given, 

the  punishment  is  the  same.    Carlisle  v.  State,  6.  Jurisdiction  Conferred  by  Statute.  —  Green 

31  Tex.  Crim.  537.  v.  Stale,  66  Ala.  40,  41  Am.  Rep.  744;  State  v. 

2.  See  the  title  Venue,  22  Encyc.  of  Pl.  and  Kelly,  76  Me.  331,  49  Am.  Rep.  620;  Siout 
Pr.  819  et  seq.  v.  State,  76  Md.  317;  Com.  v.  Macloon,  101 

3.  2  George  II.,  c.  21;  1  East  P.  C.  366.  See  Mass.  1,  100  Am.  Dec.  89;  Tyler  v.  People,  S 
also  4  Black.  Com.  303;  U.  S.  v.  Guiteau,  1  Mich.  320;  State  v.  Garrison,  147  Mo.  548; 
Mackey  (D.  C.)  498,  47  Am.  Rep.  247;  State  Hunter  v.  State,  40  N.  J.  L.  495 ;  State  v.  Cald- 
v.  McCoy,  8  Rob.  (La.)  548,  41  Am.  Dec.  301;  well,  115  N.  Car.  794;  Exp.  McNeeley,  36  W. 
State  v.  Gessert,  21  Minn.  369.  Va.  84,  32  Am.  St.  Rep.  831.    And  see  the 

4.  24  and  25  Vict.,  c.  100,  §  10.  codes  and  statutes  of  the  several  states. 

5.  English  Statute  Part  of  Common  Law.  —  U.  The  New  Jersey  Statute  does  not  extend  to  the 
S.  v.  Guiteau,  1  Mackey  (D.  C.)  560,  47  Am.  crime  of  manslaughter.  State  v.  Carter,  27  N. 
Rep.  247;  State  v.  McCoy,  8  Rob.  (La.)  545,  41  J.  L.  499. 

Am.  Dec.  301;  States.  Foster,  8  La.  Ann.  290,  7.  Statutes  Constitutional.- — Green  v.  State, 

58  Am.  Dec.  678.    See  also  Ball  v.  U.  S.,  140  66  Ala.  40,  41  Am.  Rep.  744;  Com.  v.  Mac- 

U.  S.  118.    Compare  Stout  v.  State,  76  Md.  317;  loon,  101  Mass.  1,  100  Am.  Dec.  89;  Tyler  v. 

Com.  v.  Macloon,  101  Mass.  1,  100  Am.  Dec.  People,  8  Mich.  320;  Hunter  v.  State,  40  N.  J. 

89;  Com.  v.  Linton,  2  Va.  Cas.  205.  L.  495  [disapproving  Stale  v.  Carter,  27  N.  J.  L. 

Murder  Committed  Where  Fatal  Stroke  Given.  499];  State  v.  Caldwell,  115  N.  Car.  794;  Ex  p. 

—  In  State  v.  Gessert,  21  Minn.  369,  where  the  McNeeley,  36  W.  Va.  84,  32  Am.  St.  Rep.  831. 

fatal  si  roke  was  given  in  Washington  county,  8.  Common-law  Doctrine. —  1  East  P.  C.  361 ;  r 

Minn.,  and  the  death  occurred  in  Wisconsin,  it  Hale  P.  C.  426;  1  Hawk.  P.  C.  31,  §  13;  2 

was  held  by  the  court,  without  citing  any  stat-  Hawk.  P.  C.  301.    See  also  State  v.  McCoy,  8 

ute,  that  a  demurrer  to  the  indictment  charg-  Rob.  (La.)  545,  41  Am.  Dec.  301 ;  Stout  v.  Stale, 

ing  the  commission  of  murder  in  the  county  76  Md.  317;  Com.  v.  Macloon,  101  Mass.  1,  100 

of  Washington,  Minn.,  should  be  overruled.  Am.  Dec.  89;  Ex  p.  McNeeley,  36  W.  Va.  S4, 

In  State  v.  Bowen,  16  Kan.  475,  it  is  said  32  Am.  St.  Rep.  831. 
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where  the  death  occurred.1  Under  the  statute  now  in  force  it  is  expressly 
provided  that  the  crime  may  be  prosecuted  in  either  county.8 

(2)  In  United  States.  —  The  question  as  to  the  county  in  which  a  homicide 
begun  and  ended  in  different  counties  is  to  be  prosecuted  is  generally,  in  the 
several  states  of  the  Union,  regulated  by  statute.3 

d.  Cause  Set  in  Motion  in  One  Jurisdiction  and  Entire  Effect  in 
ANOTHER.  —  Under  the  rule  that  no  crime  committed  in  one  sovereign  state 
may  be  tried  in  another,  it  has  been  decided  in  a  well-considered  case  that 
when  a  shot  that  is  fired  in  one  state  kills  a  person  in  another  state  the  offender 
cannot,  in  the  absence  of  an  express  statute  conferring  jurisdiction,  be  tried 
in  the  state  where  the  firing  was  done,  as  the  infliction  of  the  fatal  stroke,  as 
well  as  the  death,  occurred  out  of  the  state  where  the  shot  was  fired.4  There 
is  no  question  that  he  may  be  tried  in  the  jurisdiction  where  the  shot  takes 
effect.5  Under  a  statute  providing  for  the  prosecution  within  a  state  of  "  all 
persons  who  commit,  in  whole  or  in  part,  any  crime  within  this  state,"  it  has 
been  decided  that  where  a  person  sends  poison  to  another  person  in  another 
state,  and  the  person  receiving  such  poison  dies  as  a  result  of  partaking  thereof, 
the  sender  of  the  poison  may  be  tried  in  the  state  from  which  the  poison  was 
sent.6 

2.  As  to  Court  Having  Jurisdiction  —  a.  In  England.  —  The  jurisdiction  of 
the  offenses  of  murder  and  manslaughter  is  in  England  conferred  by  statute 
upon  certain  courts.7 


1.  In  County  Where  Death  Occurred.  —  2  and 
3  Edward  VI.,  c.  24.  See  also  4  Black.  Com. 
303;  U.  S.  -'.  Guiteau,  1  Mackey  (D.  C.)  498,  47 
Am.  Rep.  247;  State  v.  Orrell,  1  Dev.  L.  (12 
N.  Car.)  139,  17  Am.  Dec.  563;  State  v.  Hall, 
114  N.  Car.  909,  41  Am.  St.  Rep.  822. 

2.  7  George  IV.,  c.  64,  §  12. 

3.  In  Either    County  —  Illinois.  —  Watt  v. 
People,  126  111.  9. 

Indiana.  —  Archer  v.  Stale,  106  Ind.  426. 

Kentucky.  —  Jackson  t.  Com.,  100  Ky.  239, 
66  Am.  St.  Rep.  336. 

Louisiana.  —  Stale  v.  Cummings,  5  La.  Ann. 
330;  State  v.  Jones,  38  La.  Ann.  792:  State  v. 
Fields,  51  La.  Ann.  1239. 

Missouri.  —  State  v.  Blunt,  110  Mo.  322. 

New  Mexico.  —  Territory  v.  Hicks,  6  N. 
Mex.  596. 

New  York.  —  People  v.  Thorn,  (Gen.  Sess.) 

21  Misc.  (N.  Y.)  130. 

South  Carolina. — State  v.  Sweat,  16S.Car.624. 
Wisconsin.  — State  v.  Pauley,  12  Wis.  537. 
And  see  generally  the  codes  and  statutes  of 
the  several  states.    See  also  the  title  Venue, 

22  Encyc.  of  Pl.  and  Pr.  824. 
Massachusetts  Statute.  —  The  Massachusetts 

statute  of  1795,  c.  45,  provided  that,  where  the 
cause  of  death  happened  in  one  county  and 
the  death  in  another  an  indictment  therefor 
might  be  found  in  the  latter.  Com.  v.  Parker, 
2  Pick.  (Mass.)  550.  The  statute  now  in  force 
provides  for  an  indictment  in  either  county. 
Public  Stat.  Mass.  (1882),  c.  213,  §22. 

Mississippi  Statute.  — In  Stoughton  v.  State, 
13  Smed.  &  M.  (Miss.)  255,  and  Turner  v. 
State,  28  Miss.  684,  it  was  held  that  under  the 
statute  then  in  force  such  a  homicide  was  in- 
dictable only  in  the  county  where  the  fatal 
stroke  was  given.  Under  the  statute  now  in 
force  a  trial  may  be  had  in  cither  county. 
Annot.  Code  Miss.  (1892),  §  1334. 

Tennessee  Statute,  —  In  Riley  v.  Stale,  9 
Humph.  (Tenn.)  646,  it  was  held  that  under 
the  statute  then  existing  such  a  homicide  was 

21  C,  of  L.— 9  j2o 


indictable  in  the  county  where  the  fatal  blow 
was  given.  Under  the  statute  now  in  force 
the  offender  may  be  indicted  in  either  county. 
Code  Tenn.  (1896),  g  6936. 

In  County  Where  Fatal  Stroke  Given.  —  Roach 
v.  Stale,  34  Ga.  78;  Stout  v.  Stale,  76  Md.  317; 
Robbins  v.  Stale,  S  Ohio  St.  131. 

Prosecution  in  County  Where  Victim  Seized  and 
Bound.  —  Archer  v.  State,  106  Ind.  426. 

Prosecution  in  County  Where  Crime  Premeditated 
and  in  Which  Victim  Inveigled  and  Enticed  to  Go 
to  Another.  —  People  v.  Thorn,  (Gen.  Sess.)  21 
Misc.  (N.  Y.)  130. 

Statute  of  2  and  3  Edward  VI.  Part  of  Common 
Law  of  United  States,  —  U.  S.  v.  Guiteau,  I 
Mackey  (D.  C.)  498,  47  Am.  Rep.  247;  State  v. 
McCoy,  8  Rob.  (La.)  545,  41  Am.  Dec.  301;  State 
y.  Blunt,  no  Mo.  322;  Slate  v.  Orrell.  1  Dev. 
L.  (12  N.  Car.)  139,  17  Am.  Dec.  563;  Riley  v. 
State,  9  Humph.  (Tenn.)  646;  Ex  p.  McNeeley, 
36  W.  Va.  84,  32  Am.  St.  Rep.  831.  See  also 
Com.  v.  Macloon,  101  Mass.  I,  100  Am.  Dec. 
89;  Stale  v.  Hall,  114  N.  Car.  909,  41  Am.  St. 
Rep.  822. 

4.  Shooting  Across  State  Boundary  Line.  —  State 
v.  Hall,  114  N.  Car.  909,  41  Am.  St.  Rep.  822, 
115  N.  Car.  811,  44  Am.  St.  Rep  501. 

North  Carolina  Statute  Providing  for  Prosecution 
when  Cause  Put  in  Motion  in  that  State.  —  Pub. 
Laws  N.  Car.  (1895),  c.  i6(j. 

5.  Prosecution  ki  Jurisdiction  Where  Cause 
Takes  Effect.  —  U.  S.  v.  Davis,  2  Sumn.  (U.  S.) 
482,  25  Fed.  Cas.  No,  iw.,932.  See  also  Rex  v. 
Coombes,  1  Leach  C.  C.  388;  Reg.  v.  Keyn, 
2  Ex.  D.  233;  In  re  Palliser,  136  U.  S.  266;  In 
re  Dana,  68  Fed.  Rep.  888;  State  v.  Chapin,  17 
Ark.  561,  65  Am.  Dec.  452;  Simpson  v.  Slate, 
92  Ga.  41,  44  Am.  St.  Rep.  75;  Hatfield  v. 
Com.,  (Ky.  [889)  12  S.  W.  Rep.  309;  State  v. 
Hall,  114  N.  Car.  909.  41  Am.  St.  Rep.  822,  115 
N.  Car.  Si  1,  44  Am.  St.  Rep.  501. 

6.  Sending  Poison  to  Person  in  Another  State. — 
People  v.  Botkin,  132  Cal.  231. 

7.  Judicature  Act  of  1873,  36  and  37  Vict,, 
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b.  In  United  States  —  (i)  State  Courts.  —  In  the  several  states  of  the 
American  Union  the  courts  which  have  jurisdiction  of  these  crimes  are 
designated  by  the  constitutions  of  such  states  or  by  statutes  enacted  in  pur- 
suance of  constitutional  provisions.1 

(2)  Federal  Courts.  —  By  statute  the  federal  courts  have  jurisdiction  of 
murder  and  manslaughter  when  committed  within  any  fort,  arsenal,  dock- 
5  ard,  magazine,  or  in  any  other  place  or  district  of  country  under  the  exclusive 
jurisdiction  of  the  United  States,  or  upon  the  high  seas,  or  in  any  arm  of  the 
sea,  or  in  any  river,  haven,  creek,  basin,  or  bay  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any 
particular  state.  And  they  are  expressly  given  jurisdiction  when  the  fatal 
blow  is  given,  wound  inflicted,  or  poison  administered  within  any  of  the 
above-mentioned  places  or  upon  any  of  the  above-described  waters,  and  the 
death  occurs  either  on  land  or  at  sea  within  or  without  the  United  States.2 
The  state  courts  have  jurisdiction  of  murder  or  manslaughter  when  committed 
on  arms  of  the  sea,  creeks,  havens,  basins,  and  bays  within  the  ebb  and  flow 
of  the  tide,  when  these  places  are  within  the  body  of  a  county.3  Jurisdiction 
in  cases  of  murder  or  manslaughter  committed  upon  vessels  upon  the  high 


c.  66.  And  see  the  tide  Admiralty  Jurisdic- 
tion, vol.  1,  p.  668. 

1.  See  the  constitutional  and  statutory  pro- 
visions of  the  several  states,  and  see  the  title 
Jurisdiction,  12  Encyc.  of  Pl.  and  Pr.  122. 

2.  When  Federal  Courts  Have  Jurisdiction.  — 
Rev.  Stat.  U.  S.  (1878),  §8  5339-5341;  Jones 
v.  U.  S.,  137  U.  S.  202;  Cook  v.  U.  S.,  138  U. 
S.  157;  U.  S.  v.  Travers,  Brun.  Col.  Cas.  (U. 
S.)  467,  28  Fed.  Cas.  No.  16,537;  U.  S.  v.  Ross, 
1  Gall.  (U.  S.)  624;  Andersen  v.  U.  S.,  170  U. 
S.  481.  See  also  U.  S.  v.  Hopkins.  26  Fed. 
Cas.  No.  15,387a;  People  v.  Tyler,  7  Mich.  161, 
74  Am.  Dec.  703,  8  Mich.  320;  Watts  v.  U.  S., 
1  Wash.  Ter.  288.  And  see  the  titles  Admi- 
ralty Jurisdiction,  vol.  i,  p.  648;  Homicide, 
10  Encyc.  of  Pl.  and  Pr.  hi;  Venue,  22 
Encyc.  of  Pl.  and  Pr.  820. 

Within  Fort  or  Military  Reservation.  —  U.  S. 
v.  Cornell,  2  Mason  (U.  S.)  91,  25  Fed.  Cas. 
No.  14,868;  U.  S.  v.  Clark,  31  Fed.  Rep.  711; 
U.  S.  v.  King,  34  Fed.  Rep.  301;  U.  S.  v. 
Meagher,  37  Fed.  Rep.  875;  State  v.  Kelly,  76 
Me.  331,  49  Am.  Rep.  620.  Compare  U.  S.  v. 
Bateman,  34  Fed.  Rep.  86;  Territory  v.  Bur- 
gess, 8  Mont.  58,  disapproving  Scott  v.  U  S., 
1  Wyo.  40. 

State  Courts  Have  No  Jurisdiction  though  death 
occurs  outside  the  fort.  States.  Kelly,  76  Me. 
331,  49  Am.  Rep.  620. 

Consent  of  State  to  Withdrawal  of  Jurisdiction 
Necessary.  —  U.  S.  v.  Stahl,  Woolw.  (U.  S.)  192, 
27  Fed.  Cas.  No.  16,373;  Clay  v.  Stale,  4  Kan.  49. 

Within  Indian  Reservation.  —  Shapoonmash 
v.  U.  S.,  1  Wash.  Ter.  188.  And  see  the  title 
Indians,  vol.  16,  p.  223. 

Statute  Applicable  to  District  of  Columbia.  — 
U.  S.  v.  Guiteau.  1  Mackey  (D.  C.)  498,  47 
Am.  Rep.  247. 

Circuit  Court  of  District  of  Columbia  Has  Juris- 
diction when  Fatal  Wound  Inflicted  in  District  of 
Columbia  and  Death  Occurs  in  New  Jersey.  —  U. 
S.  v.  Guiteau.  1  Mackey  (D.  C.)  498,  47  Am. 
Rep.  247,  distinguishing  U.  S.  v-.  Bladen,  1 
Cranch  (C.  C.)  '548,  and  U.  S.  v.  M'Gill,  4 
Dall.  (U.  S.)  426,  1  Wash.  (U.  S.)  463,  26  Fed. 
Cas.  No.  15,676. 


A  Territory  Not  Within  Statute.  —  Franklin  v. 

U.  S.,  1  Colo.  35. 

"  Any  Particular  State "  means  one  of  the 
states  which  forms  a  part  of  the  Union,  and 
does  not  include  a  territory.  Smith  v.  U.  S.,  1 
Wash.  Ter.  262.  See  also  U.  S.  v.  Furlong,  5 
Wheat.  (U.  S.)  184. 

Necessity  of  Death  on  High  Seas.  —  Prior  to  the 
enactment  of  the  statute  of  March  3,  1825  (4 
U.  S.  Stat,  at  Large,  c.  65,  §  4),  which  is  incor- 
porated in  the  sections  above  cited,  it  was  de- 
cided that  to  constitute  the  offense  of  murder 
under  the  law  of  the  United  States  cognizable 
in  the  Circuit  Courts  of  the  United  States,  not 
only  the  stroke  but  the  death  must  happen 
on  the  high  seas.  U.  S.  v.  M'Gill,  4  Dall.  (U. 
S.)  426,  1  Wash.  (U.  S.)  463,  26  Fed.  Cas.  No. 
15,676.  See  also  U.  S.  v.  Armstrong,  2  Curt. 
(U.  S.)  446. 

Question  of  Jurisdiction  Cannot  Be  Raised  in 
Application  for  Writ  of  Habeas  Corpus.  —  In  re 

Welch,  57  Fed.  Rep.  576. 

Jurisdiction  of  Circuit  Court.  —  The  federal 
Circuit  Courts  have  exclusive  jurisdiction  of 
all  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  except  where 
it  is,  or  otherwise  may  be,  provided  for  bv  law, 
and  concurrent  jurisdiction  with  the  District 
Courts  of  crimes  and  offenses  cognizable  there- 
in.   Rev.  Stat.  U.  S.  (187S),  §  629,  subs.  20. 

Jurisdiction  of  District  Court.  —  The  federal 
District  Courts  have  jurisdiction  of  all  crimes 
and  offenses  cognizable  under  the  authority  of 
the  United  States  committed  within  their  re- 
spective districts  or  upon  the  high  seas,  the 
punishment  of  which  is  not  capital.  Rev. 
Stat.  U.  S.  (1878),  §  563. 

3.  Jurisdiction  of  State  Courts  over  Offenses  Com- 
mitted in  Tidal  Waters.  —  U.  S.  v.  Grush,  5  Ma- 
son (U.  S.)  290;  U.  S.  v.  Plumer,  3  Cliff.  (U. 
S.)  28,  27  Fed.  Cas.  No.  16,056. 

Murder  on  United  States  War  Vessel.  —  No 
jurisdiction  is  given  to  the  federal  courts  of 
a  murder  committed  on  board  of  a  United 
States  ship  of  war  lying  within  the  harbor  of 
one  of  the  states,  U.  S.  v.  Bevans,  3  WTheat. 
(U.  S.)  336. 
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seas  or  in  foreign  ports  is  treated  elsewhere  in  this  work.1 

(3)  Courts-martial.  — The  jurisdiction  of  courts-martial  is  fully  discussed 
elsewhere.2 

VI.  Murder — 1.  Definition.  —  Murder  is  usually  defined  by  the  Englisli 
authorities  as  the  unlawful  killing  of  a  human  being  in  the  peace  of  the  king, 
by  a  person  of  sound  memory  and  discretion,  with  malice  aforethought, 
express  or  implied.  Substantially  the  same  definition  is  given  by  the  Ameri- 
can authorities,  except  that  instead  of  "  the  peace  of  the  king,"  the  words 
"  peace  of  the  state, "  "peace  of  the  people,"  or"  peace  of  the  sovereign,"  are 
used.3 

The  Phrase,  "in  the  Peace  of  the  King,"  as  used  in  the  above  definition,  is  some- 
what obscure,  and  is  perhaps  not  generally  understood.  It  has  been  said  that 
it  refers  not  to  the  place  of  the  assault  and  death,  but  to  the  state  and  con- 
dition of  the  person  slain,  as  being,  or  not  being,  entitled  to  the  protection 
of  the  laws  of  the  realm. 1  This,  however,  is  inaccurate.  Originally  "  the 
king's  peace"  signified  the  protection  or  immunity  secured  by  severe  penal- 
ties to  all  within  the  king's  house,  in  attendance  on  him,  or  employed  on  his 
business;  and  the  recital  in  an  indictment  for  murder,  that  the  person  slain 
was  "  in  the  peace  of  the  king,"  was  merely  to  show  that  the  offense  was 
within  the  cognizance  of  the  king's  officers.5    The  phrase,  having  now  no 


1.  See  the  title  International  Law,  vol.  16, 
p.  1135- 

Murder  Committed  upon  United  States  Vessel  in 
Waters  of  Foreign  Country.  —  Act  of  March  3, 
1825  (4  U.  S.  Stat,  at  Large,  c.  65,  S  5).  Prior 
to  the  enactment  of  this  statute  it  was  held 
that  ihe  federal  courts  did  not  have  jurisdiction 
in  a  case  of  a  homicide  committed  on  a  vessel 
of  the  United  States  in  the  harbor  of  a  foreign 
country  and  not  on  the  high  seas.  U.  S.  v. 
Wiltberger,  5  Wheat.  (U.  S.)  76.  Quart  in 
U.  S.  v.  Gourlay,  2  Wheel.  Crim.  (N.  Y.)  102, 
25  Fed.  Cas.  No.  15,241. 

2.  See  the  title  Military  Law,  vol.  20,  p.  648. 

3.  Murder  Defined —  England.  —  1  East  P.  C. 
214;  1  Russ.  Cr.  667;  4  Bl.  Com.  195. 

United  States.  —  U.  S.  v.  King,  34  Fed.  Rep. 
302;  U.  S.  v.  Meagher,  37  Fed.  Rep.  875. 

Alabama.  —  Fields  v.  Slate,  52  Ala.  348. 

Colorado.  —  Smith  v.  People,  1  Colo.  137; 
Kent  v.  People,  8  Colo.  563. 

Illinois.  —  Spies  v.  People,  122  111.  1,  3  Am. 
St.  Rep.  320;  Palmer  v.  People,  138  111.  356, 
32  Am.  St.  Rep.  146. 

Kansas.  —  Craft  v.  State,  3  Kan.  451. 

Maine.  —  State  v.  Conley,  39  Me.  78. 

Massachusetts.  —  Com.  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Michigan.  —  People  v.  Potter,  5  Mich.  1,  71 
Am.  Dec.  763. 

North  Carolina.  —  State  v.  Scates,  5  Jones 
L.  (50  N.  Car.)  423. 

Ohio.  — State  v.  Turner,  Wright  (Ohio)  20. 

Originally,  the  name  of  murder  (murdrum) 
was  applied  only  to  the  secret  killing  of 
another,  for  which  the  vill  or  hunc'red  was  lia- 
ble to  a  heavy  amercement.  The  amercement 
was  also  called  murdrum.  This  law  was  in- 
troduced into  England  by  King  Canute,  to  pre- 
vent his  countrymen,  the  Danes,  from  being 
wilfully  murdered  by  the  English,  and  was 
afterwards  continued  by  William  the  Con- 
queror for  the  like  security  of  his  own  Nor- 
mans. Accordingly,  if  it  should  appear  upon 
inquisition  had,  that  the  person  found  slain 


was  an  Englishman,  the  amercement  was  not 
imposed.    1  Hale  P.  C.  447. 

4.  "  King's  Peace "  Said  to  Refer  to  Right  to 
Protection  of  Law.  —  State  v.  Dunkley,  3  Ired. 
L.  (25  N.  Car.)  121. 

Mr.  Bishop  says  that  by  the  phrase  "  in  the 
peace  of  the  king  "  is  meant  "  in  the  enjoy- 
ment of  the  right  of  existence  at  the  particular 
time  and  place."  2  Bishop  New  Cr.  I.., 
§  630. 

5.  True  Meaning  of  Phrase,  "  in  the  Peace  of 
the  King."  —  In  order  to  trace  the  meaning  of 
the  phrase  under  consideration,  it  is  necessary 
to  refer  to  the  conditions  which  existed  at  an 
early  day.  At  the  time  of  the  Norman  Con- 
quest, homicides  and  other  acts  of  personal 
violence  were  not  of  themselves  offenses 
against  the  king;  but  all  persons  in  the  king's 
house,  and  his  attendants  and  servants,  and 
others  whom  he  thought  fit  to  place  on  the 
same  footing,  were  under  his  special  protec- 
tion, or  his  "  peace  "  as  it  was  called 
(mund),  and  acts  of  violence  against  such  per- 
sons were  offenses  against  the  king  himself. 
The  individual  also  had  his  peace,  which 
varied  according  to  his  rank.  To  commit  an 
act  of  violence  on  any  person  in  the  house  of 
another  was  a  breach  of  the  householder's 
peace,  for  which  he  could  require  the  wrong- 
doer to  make  compensation.  When  William 
the  Conqueror  became  king  of  England,  he 
declared  that  all  the  Normans  whom  he 
brought  to  England  were  within  his  peace. 
His  successors  gradually  extended  it  until  it 
became  universal  and  comprehended  all  places 
and  persons  within  the  realm.  All  criminal 
offenses  have  long  been  said  to  be  committed 
against  the  king's  peace,  and  this  phrase  has 
passed  into  use  as  a  kind  of  ornament  of 
speech  without  any  clear  sense  of  its  historical 
meaning.  See  1  Poll.  &  Mait.  Hist.  Eng.  Law 
44;  2  Poll.  &  Mait.  Hist.  Eng.  Law,  453.  tin; 
The  King's  Peace  in  the  Middle  Ages,  by  Sir 
F.  Pollock,  13  Harv.  Law  Rev.  177;  English 
Law  Before  the  Norman  Conquest,  by  Sir  F, 
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practical  significance,  is  omitted  by  many  authorities  from  the  definition  of 
murder.1 

statutory  Definitions.  —  The  statutes  of  the  several  states  define  murder,  and 
generally  the  statutory  definitions  are  the  same  in  effect  as  the  common-law 
definition,2  though  in  some  instances  a  difference  is  made.3 

2.  Intent  to  Kill  —  a.  General  Rule.  —  It  is  ordinarily  true  that  an  actual 
intent  to  kill  is  involved  in  the  idea  of  murder,  but  it  is  not  always  so.  It  is 
not  always  necessary  that  the  accused  should  have  actually  intended  to  kill 
the  person  slain  or  to  kill  any  one  at  all.  In  other  words,  the  killing  may  be 
murder  though  there  was  not  a  formed  design  to  take  life.4  Under  some 
circumstances,  however,  proof  of  an  intent  to  kill  is  essential.  This  is  the 
case  where  there  is  no  evidence  of  an  evil  or  cruel  disposition  on  the  part  of 
the  accused  and  the  homicide  was  not  committed  in  the  perpetration  of  any 
felony.5 

b.  Implied  Intent  to  Kill.  —  There  are  cases  in  which  it  is  said  that  to 
constitute  murder  there  must  be  an  intent  to  kill,  express  or  implied.6  It  is 
not  meant  by  this,  however,  that  there  must  be  a  specific  or  actual  intent  to 
kill  any  one.  The  theory  of  these  cases  is  that  the  law  will  presume  an  intent 
to  kill  where  the  act  which  produced  death  was  done  maliciously,  and  that 
death  was  the  ordinary  and  probable  result  of  the  act,7  but  obviously  this  is 


Pollock.  14  Law  Quart.  Rev.  291.  See  also  4 
Com.  Dig.  449,  which  defines  murder  as 
"  when  a  man,  sane  and  above  the  age  of  dis- 
cretion, kills  another  within  the  realm,  on 
malice  prepense."  It  will  be  observed  that  in 
this  definition  the  words  "  within  the  realm  " 
ate  substituted  for  the  words  "  in  the  peace  of 
the  king"  in  the  definition  given  in  the  text. 

1.  Definition  Omitting  Phrase  "in  the  Peace," 
etc. — England.  —  Rex  v.  Oneby,  2  Ld.  Raym. 
1487;  Rex  v.  Hazel,  1  Leach  C.  C.  368. 

Alabama.  —  Perry  v.  State,  43  Ala.  21. 

Arkansas.  — Anderson  v.  State,  5  Ark.  444. 

California.  —  People  v.  Moore,  8  Cal.  90; 
People  v.  Haun,  44  Cal.  96. 

Delaware,  —  State  v.  Jones,  Houst.  Crim. 
Cas.  (Del.)  21.  • 

Florida.  —  Holland  v.  State,  12  Fla.  117. 

Iowa. — State  v.  Johnson,  8  Iowa  525,  74 
Am.  Dec.  321. 

Nevada.  —  State  v.  Vaughan,  22  Nev.  285. 

New  Jersey.  —  State  v.  Zellers,  7  N.  J.  L.  220. 

New  Mexico. — Territory  v.  Lucero,  8  N. 
Mex.  543;  Territory  v.  McGinnis,  (N.  Mex. 
1900)  61  Pac.  Rep.  208. 

North  Carolina.  —  State  v.  Will,  1  Dev.  &  B. 
L.  (18  N.  Car.)  121. 

Texas.  — Scott  v.  State,  31  Tex.  Crim.  363. 

Utah  —  People  v.  Calton,  5  Utah  451. 

Virginia.  —  M'Whirt's  Case,  3  Gratt.  (Va.) 
566;  Harrison  v.  Com.,  79  Va.  374. 

2.  Murder  Defined  by  Statute.  —  See  the  stat- 
utes of  the  several  states. 

Nature  and  Definition  of  Murder  at  Common  Law 
Not  Altered  by  Statute. —  Fields  v.  State,  52  Ala. 
348;  Bivens  v.  Stale,  11  Ark.  455;  People  v. 
Foren,  25  Cal.  361;  Com.  v.  Desmarteau,  16 
Gray  (Mass.)  1;  Hawthorne  v.  State,  58  Miss. 
778;  State  v.  Coleman,  8  S.  Car.  237.  See 
also  infra,  this  section,  Degrees  of  Mttrder 
—  Degrees  Created  by  Statute  —  In  General,  para- 
graph Effect  of  Creating  Degrees. 

3.  Changes  Effected  by  Statute.  —  Thus,  under 
the  Ohio  statute  it  is  held  that  an  actual  intent 
to  kill  is  necessary  to  constitute  murder.  See 
the  cases  cited  infra,  this  subdivision, 
Intent  to  Kill  Made  Necessary  by  Statute. 


4.  Actual  Intent  to  Kill  Not  Always  Necessary — 

Alabama.  —  McKee  v.  State,  82  Ala.  32. 

Arkansas.  —  Brassfield  v.  State,  55  Ark.  556. 
Illinois.  —  Adams  v.  People,  109  111.  444,  50 
Am.  Rep.  617;  Dunaway  v.  People,  110  111. 
333.  51  Am.  Rep.  686. 

Indiana.  —  Bechtelheimer  v.  State,  54  Ind. 
128;  Moynihan  v.  State,  70  Ind.  126,  36  Am. 
Rep.  178. 

Iowa.  —  State  v.  Decklotts,  19  Iowa  447. 
Kentucky.  —  Pence  v.  Com.,  (Ky.  1899)  51  S. 
W.  Rep.  801. 

Louisiana.  —  State  v.  Walker,  37  La.  Ann. 
560. 

Michigan.  —  Wellar  -'.  People,  30  Mich.  16. 
Mississippi.  —  Boles  v.  State,  9  Smed.  &  M. 
(Miss.)  284. 

Nebraska.  —  Davis  v.  State.  51  Neb.  301. 
Nevada.  —  State  v.  Lopez,  15  Nev.  407. 
New  York.  —  People  v.  Van  Sieenburgh, 
(Oyer  &  T.  Ct.)  I  Park.  Crim.  (N.  Y.)  39;  Peo- 
ple v.  Campbell,  1  Edm.  Sel.  Cas.  (N.  Y.)  307; 
People  v.  Hayes,  1  Edm.  Sel.  Cas.  (N.  Y.)  582; 
People  v.  Divine.  1  Edm.  Sel.  Cas.  (N.  Y.)  594. 

Arorth  Carolina.  —  Stale  v.  Hoover,  4  Dev.  & 
B.  L.  (20  N.  Car.)  365,  34  Am.  Dec.  383. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St.  19. 
South  Carolina.  —  State  v.  Alexander,  30  S. 
Car.  74,  14  Am.  St.  Rep.  879. 
Utah.  —  People  v.  Callaghan,  4  Utah  49. 
See  also  infra,  this  section.  Malice — Facts 
Supporting  Inference    of  Malice  —  Killing  in 
Perpetration  of,  or  Attempt  to  Perpetrate,  Felony. 

Under  the  New  York  Statute,  while  an  intent 
to  kill  is  not  an  essential  element  of  murder, 
every  intentional  homicide  committed  with- 
out legal  justification  or  excuse  is  murder. 
Shufflin  v.  People,  62  N.  Y.  229. 

5.  Intent  to  Kill  Sometimes  Necessary.  —  Fitch 
v.  State,  37  Tex.  Crim.  500. 

6.  Doctrine  of  "  Implied  "  Intent  to  Kill  Stated. 
—  State  v.  Gassert,  65  Mo.  352;  Sta*e  v. 
Wieners,  66  Mo.  13;  State  v.  Wilson,  9S  Mo. 
440. 

7.  Meaning  of  "  Implied  "   Intent  to  KiU.  — 

State  v.  Nueslein,  25  Mo.  1 11 ;  State  v.  O'Hara, 
92  Mo.  59. 
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only  another  way  of  saying  that,  if  such  act  is  done  with  malice  aforethought, 
express  or  implied,  it  is  murder,  though  the  accused  did  not  intend,  or  even 
contemplate,  the  killing  of  any  one. 

c.  Intent  to  Kill  as  Evidence  of  Malice.  —  Proof  of  an  actual  intent 
to  kill  does  not  of  itself  show  the  existence  of  malice,  because  an  intentional 
killing  may  be  excusable,  as  where  it  was  done  in  necessary  self-defense,  or  it 
may  be  only  manslaughter,  as  where  it  was  done  in  the  heat  of  passion  caused 
by  a  sufficient  provocation.1 

d.  Intent  to  Kill  as  Affecting  Degree  of  Murder.  —  In  those  juris- 
dictions where  there  are  degrees  of  murder,  the  existence  of  an  intent  to  kill 
is  material  as  bearing  on  the  degree  of  the  crime.  An  actual  intent  to  kill  is 
always  necessary  to  constitute  murder  in  the  first  degree,  except  in  the  case 
of  a  homicide  committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
certain  felonies  enumerated  by  the  statutes  defining  murder  in  the  first  degree.2 

e.  Intent  to  Kill  Made  Necessary  by  Statute.  —  In  some  jurisdic- 
tions an  actual  intent  to  kill  is  by  statute  made  a  necessary  ingredient  of  the 
crime  of  murder.3 

3.  Malice  —  a.  Definition  and  General  Principles.  —  In  common 
speech,  "  malice"  means  ill-will,  hatred,  or  hostility  towards  another.  This 
meaning  is  very  different  from  the  legal  sense  of  the  word  in  the  definition  of 
murder.4  In  its  legal  sense,  malice  comprehends  not  only  a  particular  ill-will, 
but  also  wickedness  of  disposition,  hardness  of  heart,  cruelty,  recklessness  of 
consequences,  and  a  mind  regardless  of  social  duty  and  deliberately  bent  on 
mischief,  though  there  may  be  no  intention  to  injure  a  particular  person.  In 
other  words,  a  malicious  killing  is  where  the  act  is  done  without  legal  justifi- 
cation, excuse,  or  extenuation.5    If  there  is  any  legal  justification,  excuse,  or 


Intent  to  Kill  Presumed  from  Fact  of  Killing.  — 

People  v.  Newcomer,  ir8  Cal.  263. 

Intent  to  Kill  Presumed  from  Use  of  Deadly 
Weapon.  —  Slate  v.  Nueslein,  25  Mo.  nr;  State 
:■.  McKinzie,  102  Mo.  620;  State  v.  Fairlamb, 
121  Mo.  137;  State  v.  Banks,  10  Mo.  App.  111, 
reversal  on  other  points,  73  Mo.  592;  State  v. 
Gassert,  4  Mo.  App.  44.. 

Probable  Consequences  of  Act  Presumed  to  Be 
Intended.  —  State  v.  Silk,  145  Mo.  240;  People 
v.  Fish,  125  N.  Y.  136.  See  also  State  v.  Gee, 
85  Mo.  647;  State  v.  Fairlamb,  r2i  Mo.  137. 
See  generally  the  title  Presumptions. 

1.  Intent  to  Kill  as  Evidence  of  Malice.  —  Den- 
nison  v.  State,  13  Ind.  510;  State  v.  Vaughan, 
22  Nev.  285;  Cahn  v.  State,  27  Tex.  App.  709. 
See  also  infra,  this  title,  Manslaughter;  and 
the  title  Self-Defense. 

2.  See  infra,  this  section.  Degrees  of  Murder. 

3.  Intent  to  Kill  Made  Necessary  by  Statute.  — 
St.ite  v.  Turner,  Wright  (Ohio)  21;  State  v. 
Gardiner,  Wright  (Ohio)  392;  State  v.  Thomp- 
son, Wright  (Ohio)6t7;  Shoemaker  v.  State,  12 
Ohio  43;  Clark  v.  State,  12  Ohio  483,  4c  Am. 
D-'C  481;  Fouts  v.  State,  48  Ohio  St.  98. 

The  Nebraska  statute  is  a  copy  of  the  Ohio 
statute.  Milton  v.  State,  6  Neb.  136;  Schaffer 
v.  State,  22  Neb.  557.  Compare  the  statutes  in 
other  jurisdictions. 

4.  Malice  Defined  —  Meaning  in  Common  Speech. 
—  Rex  v.  Harvey,  2  B.  &  C.  268,  9  E.  C.  L.  82; 
Com.  v.  York,  9  Met.  (Mass.)  93,  43  Am.  Dec. 
373.    See  also  Malice,  vol.  iq,  p.  623. 

5.  Malice  in  Its  Legal  Sense  —England.  —  Reg. 
v.  Mawgridge,  J.  Kel.  128;  Reg.  v.  Noon,  6 
Cox  C.  C.  137. 

United  Stales.  —  U.  S.  v.  Cornell,  2  Mason 
(U.  S.)  91,  25  Fed.  Cas.  No.  14,868;  U.  S.  v. 


Ross,  1  Gall.  (U.  S.)  624,  27  Fed.  Cas.  No. 
16,196;  U.  S.  v.  Meagher,  37  Fed.  Rep.  875. 

Alabama.  —  Hadley  v.  State,  55  Ala.  31; 
Ex  p.  Brown,  65  Ala.  446;  Jackson  v.  Stale, 
74  Ala.  26;  Prior  v.  State.  77  Ala.  56;  Cribbs 
v.  State,  86  Ala.  613;  Hawes  v.  State,  88  Ala. 
37;  Reese  v.  State,  90  Ala.  624;  Hornsby  v. 
State,  94  Ala.  55;  Boulden  v.  State.  102  Ala. 
78;  Stoball  v.  State,  116  Ala.  454;  Martin  v. 
State,  119  Ala.  1. 

Arkansas.  —  McAdams  v.  State,  25  Ark.  405. 
California.  —  People  v.  Taylor,  36  Cal.  255. 
Delaivare.  —  State  v.  Becker,  9  Houst.  (Del.) 
411. 

District  of  Columbia.  — Travers  v.  U.  S.,  6 
App.  Cas.  (D.  C.)  450. 

Florida.  —  Holland  v.  State,  12  Fla.  117; 
Lovett  v.  State,  30  Fla.  142. 

Georgia.  —  Revel  r.  State,  26  Ga.  275;  Bailey 
v.  Stale,  70  Ga.  617;  Beck  v.  State,  76  Ga.  452; 
Lewis  v.  State,  90  Ga.  95;  Taylor  v.  State,  105 
Ga.  746;  Channell  v.  State,  ioq  Ga.  150. 

Illinois.  —  Jackson  v.  People,  18  111.  269; 
McCoy  v.  People,  175  III.  224. 

Indiana.  —  McDonel  v.  State,  go  Ind.  320; 
Davidson  v.  State,  135  Ind.  254. 

Indian  Territory.  —  Bias  v.  U.  S.,  (Indian 
Ter.  1899)  53  S.  W.  Rep.  47*- 

Iowa.  — State  v.  Decklotts,  19  Iowa  447. 
Kentucky.  —  Nichols  v.  Com.,  11  Bush  (Ky.) 
582;  Ludwig  v.  Com.,  (Ky.  1900)  60  S.  VV.  Rep. 
8;  Clark  v.  Com.,  (Ky.  1901)  63  S.  W.  Rep.  740. 

Massachusetts.  —  Com.  v.  York,  9  Met. 
(Mass.)  93,  43  Am.  Dec.  373. 

Michigan.  —  Nye  v.  People,  35  Mich.  16; 
People  v.  Borgetto,  99  Mich.  336. 

Missouri. — State  v.  Gassert,  65  Mo.  352; 
State  v.  Baber,  11  Mo.  App.  586,  affirmed  74 
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extenuation,  the  act  is  not  malicious,  and  therefore  the  homicide  is  not  murder, 
though  it  is  done  with  a  settled  purpose  to  kill; 1  but  it  will  be,  according  to 
circumstances,  either  manslaughter,2  or  justifiable  or  excusable  homicide.3 

Personal  Ill-will  and  Threats  as  Evidence  of  Malice.  —  The  bare  existence  of  personal 
ill-will  or  hatred  does  not  amount  to  legal  malice,  but  evidence  of  such  a  state 
of  feeling  is  always  admissible  in  homicide  cases  as  tending  to  prove  the 
existence  of  legal  malice  at  the  time  the  homicide  was  committed.4  Proof  of 
friendship  towards  the  deceased  shortly  before  the  homicide,  however,  does 
not  disprove  the  existence  of  malice.5 

Motive  as  Affecting  Malice.  —  In  order  to  show  the  existence  of  malice,  it  is  not 
n  vessary  to  prove  a  motive  for  the  homicide.  It  is  true  that  a  motive  under- 
lies every  act  done  by  a  person  who  is  sane,  but  sometimes  it  is  undiscover- 
able,  and  proof  of  it  is  dispensed  with  because  the  law  does  not  require 
impossibilities.6  Evidence  of  motive  is  always  admissible,  however,  for  the 
purpose  of  proving  malice,7  and  the  absence  of  evidence  suggesting  a  motive 
may  be  considered  in  favor  of  the  accused.8 


Mo.  292,  41  Am.  Rep.  314;  State  v.  Ellis,  11 
Mo.  App.  5S7,  affirmed  74  Mo.  207;  State  v. 
Thomas,  99  Mo.  235;  State  v.  Weeden,  133 
Mo.  70. 

ATebraska. —  Carr  v.  State,  23  Neb.  749; 
Vollmer  v.  State,  24  Neb.  838;  Housh  v.  Stale, 
43  Neb.  163;  Davis  v.  State,  51  Neb.  301. 

North  Carolina.  —  State  v.  Weaver,  2  Hay  w. 
(3  N.  Car.)  54;  Slate  v.  Will,  1  Dev.  &  B.  L. 
(18  N.  Car.)  121. 

Ohio.  —  Slate  v.  Strothers,  8  Ohio  Dec.  357; 
State  v.  Gardiner,  Wright  (Ohio)  392;  State  v. 
Cook,  3  Ohio  Dec.  (Reprint)  142,  3  Wkly.  L. 
Gaz.  407. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St.  9. 
South  Carolina.  —  State  v.  Mcintosh,  39  S. 
Car.  97. 

Tennessee.  —  Warren  v.  State,  4  Coldw. 
(Tenn.)  130;  Slate  v.  Anderson,  2  Overt.  (Tenn.) 
6,  5  Am.  Dec.  648. 

Texas.  —  Lander  v.  State,  12  Tex.  481;  Too- 
ney  v.  State,  5  Tex.  App.  163;  Harris  v.  State, 
8  Tex.  App.  90;  McKinney  v.  State,  8  Tex. 
App.  626;  Gallaher  v.  State,  28  Tex.  App.  247; 
Powell  v.  State,  28  Tex.  App.  393;  Martinez  v. 
State,  30  Tex.  App.  129,  28  Am.  St.  Rep.  895; 
Vela  v.  State,  33  Tex.  Crim.  322;  Harrell  v. 
State,  39  Tex.  Crim.  204;  Logan  v.  State, 
(Tex.  Crim.  1899)  53  S.  W.  Rep.  694;  Cain  v. 
Stale,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  275; 
Lankster  v.  State,  (Tex.  Crim.  1900)  59  S.  W, 
Rep.  888;  Honeycutt  v.  State.  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  639. 

West  Virginia.  —  Slate  v.  Douglass,  28  W. 
V'a.  297. 

See  also  Malice,  vol.  19,  p.  623. 

The  mind  need  not  be  absolutely  calm,  un- 
ruffled, or  self-possessed,  to  make  the  homicide 
murder.    Hall  v.  State,  33  Tex.  Crim.  191. 

Statutory  Definition.  —  The  Utah  statute  de- 
fines malice  as  "  a  wish  to  vex,  annoy,  or  in- 
jure another  person."  People  v.  Callaghan,  4 
Utah  49.  Compare  ihe  statutes  in  other  juris- 
dictions. 

Cruelty  as  Evidence  of  Malice.  —  Hormsba  v. 
Com.,  (Ky.  1892)  19  S.  W.  Rep.  845,  14  Ky.  L. 

Rep.  166. 

Use  of  Deadly  Weapon  to  Repel  Attack  by  Un 
armed  Person.  —  State  v.  Scott,  4  I  red.  L.  (26 
N.    Car.)  409,  42  Am.  Dec.    148;    State  v. 
Howell,  9  Ired.  L.  (31  N.  Car.)  485;  State  v. 


Hildreth,  9  Ired.  L.  (31  N.  Car.)  429,  51  Am. 
Dec.  364;  State  v.  Gooch,  94  N.  Car.  987. 

Killing  Without  Provocation.  —  Johnston's 
Case,  5  Grait.  (Va.)  660;  Bristow  v.  Com.,  15 
Gratt.  (Va.)  634.  See  also  infra,  this  section, 
Degrees  of  Murder  —  Murder  in  First  Degree  — 
Evidence  of  Premeditation  and  Deliberation;  and 
infra,  this  tille,  Manslaughter. 

Use  of  Violence  out  of  Proportion  to  Provocation. 

—  Slate  v.  Curry,  1  Jones  L.  (46  N.  Car.)  280; 
State  v.  Chavis,  80  N.  Car.  353. 

Killing  to  Prevent  Mere  Trespass.  —  Stale  v. 
Morgan,  3  Ired.  L.  (25  N.  Car.)  186,  38  Am. 
Dec.  714;  Stale  v.  McDonald,  4  Jones  L.  (49 
N.  Car.)  19;  State  v.  Brandon,  8  Jones  L.  (53 
N.  Car.)  463.  See  also  infra,  this  title,  Man- 
slaughter. 

Killing  in  Duel.  —  Dorsey  v.  State,  no  Ga. 

331.  See  also  infra,  this  section,  Degrees  of 
Murder  —  Murder  in  First  Degree. 

1.  Act  Purposely  Done  Not  Necessarily  Malicious. 

—  Smith  v.  People,  142  111.  117;  Crook  v.  State, 
27  Tex.  App.  198;  Cahn  v.  State,  27  Tex.  App. 
709;  Gonzales  v.  State,  28  Tex.  App.  130. 

2.  See  infra,  this  title,  Manslaughter. 

3.  See  infra,  this  title,  Justifiable  and  Excusa- 
ble Homicide.    See  also  the  title  SELF-DEFENSE. 

4.  Personal  Ill-will  as  Evidence  of  Malice.  — 
People  v.  Tavlor,  36  Cal.  255;  Duncan  v. 
Com.,  (Ky.  1889)  12  S.  W.  Rep/673,  11  Ky.  L. 
Rep.  620;  Slate  v.  Matihews,  80  N.  Car.  417; 
Fitls  v.  State,  102  Tenn.  141;  Bristow  v.  Com., 
15  Gratl.  (Va.)  634. 

Thus,  where  an  officer,  being  attacked  by  a 
person  whom  he  is  lawfully  endeavoring  to 
arrest,  shoots  and  kills  him,  previous  ill-will 
of  the  officer  towards  such  person  is  not  suffi- 
cieni  evidence  of  legal  malice.  Slate  v.  Gos- 
nell,  74  Fed.  Rep.  734. 

5.  Previous  Friendship  Not  Conclusive  Against 
Malice.  —  Com.  v.  Aiello,  1S0  Pa.  St.  £97.  40 
W.  N.  C.  (Pa.)  267. 

6.  Proof  of  Motive  Not  Essential  to  Finding  of 
Malice.  —  Pointer  v.  U.  S.,  151  U.  S.  396;  Car- 
son v.  State,  80  Ga.  170;  Stale '  v.  Schieler, 
(Idaho  1894)  37  Pac.  Rep.  272;  Story  <:  State, 
68  Miss.  609. 

7.  Proof  of  Motive  as  Tending  to  Show  Malice. 

—  Story  v.  State,  68  Miss.  6oq. 

8.  Absence  of  Evidence  of  Motive.  —  Pointer 
v.  U.  S.,  151  U.  S.  396. 
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Presumption  of  Continuance  of  Malice.  —  When  the  previous  existence  of  malice  is 
shown  to  the  satisfaction  of  the.  jury,  its  continuance  down  to  the  perpetration 
of  the  homicide  must  be  presumed,  unless  there  is  evidence  to  show  that  the 
wicked  purpose  had  been  abandoned.1 

Aforethought.  —  The  word  "aforethought"  (prepense,  prcecogitatci)  used  in 
connection  with  ' '  malice  ' '  in  the  definition  of  murder  means  thought  of  before- 
hand, or  premeditated.2 

b.  Distinguishing  Characteristic  of  Murder.  —  Malice  is  the  chief 
characteristic,  the  grand  criterion,  by  which  murder  is  to  be  distinguished 
from  other  species  of  homicide.  In  no  case  does  a  killing  constitute  murder, 
unless  it  was  done  with  malice  aforethought.3 

Provocation.  —  The  existence  of  provocation,  however  gross,  will  not  reduce 
a  homicide  below  the  grade  of  murder,  if  it  was  committed  with  malice  afore- 
thought and  not  in  the  heat  of  blood  engendered  by  adequate  provocation.** 
Of  course,  it  is  always  a  question  of  fact  whether  the  accused  was  moved  by 
the  provocation,  or  whether  his  act  was  prompted  by  malice.  Ordinarily  an 
assault  and  battery  is  regarded  as  sufficient  to  arouse  one's  passion  to  such  an 
extent  that,  if  he  kills  his  assailant,  the  act  will  be  attributed  to  the  infirmity 
of  human  nature;5  but  if  the  accused  provoked  the  attack  with  the  intention 
of  making  it  an  excuse  for  killing  or  seriously  injuring  his  assailant,  there  is 
malice  aforethought,  and  the  homicide  so  committed  is  murder,0  unless  the 


But  absence  of  molive  cannot  be  considered 
in  support  of  a  plea  of  insanity.  Blume  v. 
State,  154  Ind.  343. 

1.  Presumption  of  Continuance  of  Existing  Mal- 
ice.—  Holland  v.  State,  12  Fla.  117;  State  v. 
Johnscn,  I  Ired.  L.  (23  N.  Car.)  354,  35  Am. 
Dec.  742;  State  v.  Tilly,  3  Ired.  L.  (25  N. 
Car.)  424;  McQueen  v.  State,  1  Lea  (Tenn.) 
285;  Epperson  v.  State,  5  Lea  (Tenn.)  299; 
Foster  v.  State,  6  Lea  (Tenn.)  214;  Fisher  v. 
State,  10  Lea  (Tenn.)  151;  Williams  v.  State,  3 
Heisk.  (Tenn.)  376. 

But  where  fresh  provocation  is  proved  the 
homicide  will  be  attributed  to  such  provocation 
and  not  to  the  antecedent  malice.  People  v. 
Taylor,  36  Cal.  255;  State  v.  Barnwell,  80  N. 
Car.  466;  McCoy  v.  State,  25  Tex.  33. 

2.  See  infra,  this  section,  4.  a.  (2)  aa.  Pre- 
meditation and  Deliberation. 

3.  Essential  Ingredient  of  Murder  —  United 
Slates.  —  Pointer  v.  U.  S.,  151  U.  S.  396. 

Alabama.  —  Fields  v.  State,  52  Ala.  348; 
Gibson  v.  State,  89  Ala.  121,  18  Am.  St.  Rep. 
96;  Compton  v.  State,  no  Ala.  24. 

Arizona.  —  U.  S.  v.  Romero,  (Ariz.  1894)  35 
Pac.  Rep.  1059. 

California.  —  People  v.  Moore,  8  Cal.  90. 

Colorado.  —  Kent  v.  People,  8  Colo.  563. 

Delaware.  —  State  v.  Walker,  9  Houst.  (Del.) 
464;  State  v.  Hurley,  Houst.  Crim.  Cas.  (Del.) 
28;  State  v.  Horskin,  Houst.  Crim.  Cas. 
(Del.)  116. 

Illinois.  —  Mayes  v.  People,  106  111.  306,  46 
Am.  Rep.  698. 

Indiana.  —  Wall  v.  State,  51  Ind.  453. 

Iowa. — Stale  v.  Johnson,  8  Iowa  525,  74 
Am.  Dec.  321;  Fouts  v.  State,  4  Greene  (Iowa) 
500;  State  v.  Decklotts,  19  Iowa  447. 

Kansas.  —  State  v.  Yarborough,  39  Kan.  581. 

Kentucky.  —  Kriel  v.  Com.,  5  Bush  (Ky.)  362; 
Shannahan  v.  Com.,  8  Bush  (Ky.)  471;  Ken- 
nedy v.  Com.,  14  Bush  (Ky.)  340;  Walker  v. 
Com.,  5  Ky.  L.  Rep.  861;  Tutt  v.  Com.,  104 
Ky.  299. 


Massachusetts.  —  Com.  v.  York,  9  Met. 
(Mass.)  93,  43  Am.  Dec.  373. 

Michigan.  — Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781;  Peoples.  Borgetto,  99  Mich. 
336- 

Mississippi . —  McDaniel  v.  Stale,  8  Smed.  & 
M.  (Miss.)  401,  47  Am.  Dec.  93;  Green  v. 
State,  28  Miss.  687;  Hague  v.  State,  34  Miss. 
616;    Head  v.  State,  44  Miss.  731. 

Missouri.  —  State  v.  Mitchell,  64  Mo.  191; 
State  v.  Lane,  64  Mo.  319;  State  v.  Wieners,  66 
Mo.  13;  State  v.  Curtis,  70  Mo.  594;  State  v. 
Harris,  73  Mo.  287;  State  v.  Simms,  71  Mo. 
538;  State  v.  Stoeckli,  71  Mo.  559. 

Nebraska. —  Davis  v.  State,  51  Neb.  301. 

JVew  Mexico.  —  Territory  v.  Lucero,  8  N. 
Mex.  543. 

Pennsylvania.  —  Tiffany  v.  Com.,  121  Pa.  St. 
165,  6  Am.  St.  Rep.  775. 

Tennessee.  —  Nelson  v.  State,  10  Humph. 
(Tenn.)  528;  Warren  v.  State,  4  Cold  w.  (Tenn.) 
130. 

Texas. — Evans  v.  State,  6  Tex.  App.  513; 
Red  v.  Stale,  39  Tex.  Crim.  667,  73  Am.  St. 
Rep.  965. 

4.  Killing  with  Malice  Held  Murder  Notwith- 
standing Provocation.  —  Rex  v.  Rice,  3  East 
581;  State  v.  Downham,  Houst.  Crim.  Cas. 
(Del.)  45;  Bohanan  v.  State,  15  Neb.  209;  State 
v.  Johnson,  1  Ired.  L.  (23  N.  Car.)  354,  35  Am. 
Dec.  742;  State  v.  Smith,  3  Dev.  dt  B.  L.  (20 
N.  Car,)  117;  State  v.  Curry,  1  Jones  L.  (46 
N.  Car.)  285.    See  also  1  East  P.  C.  224. 

Sudden  Passion  will  not  extenuate  the  crime, 
unless  there  was  legal  provocation.  U.  S.  v. 
Schneider.  21  D.  C.  381. 

For  a  Full  Discussion  of  the  doctrine  as  to  kill- 
ing under  provocation,  see  infra,  this  title, 
Mansla  lighter. 

5.  See  infra,  this  title,  Manslaughter. 

6.  Provoking  Attack  with  Intention  of  Killing 
Assailant.  —  Smith  v.  Slate,  103  Ala.  4;  Alkins 
v.  Slate,  16  Ark.  568;  State  v.  Dillon,  74  Iowa 
653;  Stale  v.  Dunn,  80  Mo.  681;  State  v.  Mc- 
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accused,  having  abandoned  his  unlawful  purpose,  endeavored  to  withdraw 
from  the  affray,  and  then  acted  solely  in  self-defense.1 

Killing  in  Resistance  of  Lawful  Restraint.  —  Under  some  circumstances  it  is  the 
legal  right  and  even  the  duty  of  one  person,  apart  from  any  official  character, 
to  restrain  another  of  his  liberty,  and  if  the  person  restrained  kills  him  while 
resisting  such  restraint,  it  is  murder.  The  most  usual  application  of  this  prin- 
ciple is  in  cases  of  the  killing  of  private  citizens  who  are  attempting  to  arrest 
for  felony,  or  interfering  to  prevent  a  breach  of  the  peace.2  But  it  is  also 
applicable  to  any  case  of  restraint  imposed  by  one  person  on  another  to  pre- 
vent the  doing  of  what  may  lawfully  be  resisted.3 

c  Express  Malice  and  Implied  Malice —  (i)  ///  General.  —  Malice  is 
frequently  spoken  of  as  being  divided  into  two  classes,  namely,  "  express 
malice  "  and  "  implied  malice."  4  These  words  suggest  that  malice  is  of  two 
distinct  kinds  or  natures,  whereas  no  such  distinction  exists.  It  is  always 
actual  malice  that  is  intended;  that  is,  malice  shown  by  the  evidence  to  have 
actually  existed.  The  words  "  express"  and  "  implied  "  in  this  connection 
refer  only  to  the  evidence  by  which  the  existence  of  malice  is  established.5 
It  is  not  to  be  understood,  however,  that  in  the  one  case  malice  is  to  be 
proved  by  direct  evidence  and  in  the  other  by  implication  or  inference. 
Malice,  being  a  state  or  condition  of  mind,  can  never  be  proved  by  direct  evi- 
dence, but  must,  in  every  case,  be  inferred  from  facts  proved.6 

(2)  Express  Malice.  —  It  is  said  that  there  is  express  malice,  also  designated 
as  actual  malice,  or  malice  in  fact,  where  one  of  a  sedate  and  deliberate  mind, 
and  formed  design,  unlawfully  kills  another.7  The  formed  design  is  evidenced 
by  external  circumstances  capable  of  proof  and  discovering  the  inward  inten- 
tion, as  lying  in  wait,  antecedent  menaces,  former  grudges,  concerted  schemes 
to  do  bodily  harm,  or  any  other  circumstances  showing  a  sedate  and  deliberate 
mind  and  formed  design  unlawfully  to  kill  another,  or  to  inflict  serious  bodily 

Daniel,  94  Mo.  301;  State  v.  Inks,  135  Mo.  67R; 
State  v.  Pollard,  139  Mo.  220.  See  also  infra, 
this  title,  Manslaughter. 

1.  See  the  title  Self-defense. 

2.  See  infra,  this  seclion,  Facts  Supporting 
In ference  o  f  Malice  —  Fact  of  Killing  —  Private 
Citizens  Acting  Independently  in  Interest  of 
Justice. 

3.  Restraint  to  Prevent  Wrongful  Act.  —  Siale 
v.  Craton,  6  Ired.  L.  (28  N.  Car.)  164.  In  this 
case  it  was  held  that,  since  a  husband  may 
lawfully  use  compulsion  to  regain  possession 
of  his  wife  from  one  who,  he  has  reason  to 
suppose,  has  committed,  or  is  about  to  commit, 
adultery  with  her,  it  is  murder  if  the  person 
in  whose  company  the  wife  is  kills  the  husband 
in  resisting  his  attempts  to  regain  possession 
©f  his  wife. 

See  also  Rex  Willoughby,  1  East  P.  C. 
288,  where  a  publican  was  killed  by  a  dis- 
orderly person  whom  he  was  attempting  to 
eject  from  his  house. 

4.  Classification  of  Malice  as  Express  and  Im- 
plied.—  See  the  title  Malice,  vol.  19,  p.  624. 
See  also  supra,  this  section,  Defnitiou;  and 
the  cases  cited  in  the  following  notes  to  this 
division  of  this  section. 

5.  Malice  Mot  of  Different  Degrees — Distinguish- 
able Only  as  to  Proof. —  U.  S.  v.  King,  34  Fed. 
Rep.  302;  Darry  v.  People,  10N.  Y.  136;  State 
v.  Mason,  54  S.  Car.  240.  Compare  Anthony  v. 
State.  13  Smed.  &.  M.  (Miss.)  263. 

6.  Malice  Never  Provable  by  Direct  Evidence.  — 
U.  S.  v.  King,  34  Fed.  Rep.  302;  State  v  Mc- 
Laughlin, 149  Mo.  19;  Coffee  v.  State,  3  Yerg. 
(Tenn.)  283,  24  Am.  Dec.  570. 


As  to  the  facts  from  which  malice  may  be 
inferred,  see  infra,  this  section,  Facts  Sup- 
porting Inference  of  Malice. 

7.  Express  Malice  Defined  —  England. — 
Rex  v.  Oneby,  2  Ld.  Raym.  1489,  2  Stra. 
766. 

California.  —  People  v.  Doyell,  48  Cal.  85; 
People  v.  Cox,  76  Cal.  281;  People  v.  Dice,  120 
Cal.  189. 

Delaware.  —  State  v.  Jones,  Houst.  Crim. 
Cas.  (Del.)  21;  State  v.  Hurley.  Houst.  Crim. 
Cas.  (DeJ.)  28;  State  v.  Buchanan,  Houst. 
Crim.  Cas.  (Del.)  79;  Stale  v.  Hamilton, 
Houst.  Crim.  Cas.  (Del.)  101. 

District  of  Columbia.  —  U.  S.  v.  Neverson,  I 
Mackey  (D.  C.)  152. 
Maine.  —  State  v.  Neal,  37  Me.  468. 
Mississippi.  —  Ex  p.  Wray,  30  Miss.  673. 
Nebraska.  —  Carr  v.  State,  23  Neb.  749. 
Pennsylvania, — Com.  v.    Green,  1  Ashm. 
(Pa.)  289;    Kilpatrick  v.  Com.,  3  Phila.  (Pa.) 
237;  Com.  v.  Corrigan,  1  Pittsb.  (Pa.)  292; 
Com.  v.  Lynch.  3  Pittsb.  (Pa.)  412. 

Tennessee.  —  Warren  v.  State,  4  Coldw. 
(Tenn.)  130. 

Texas.  —  McCoy  v.  State,  25  Tex.  33,  78  Am. 
Dec.  520;  Ake  v.  State,  30  Tex.  473;  Farrer  v. 
State.  42  Tex.  271;  Ferrill  v.  State,  43  Tex. 
504;  Primus  v.  State,  2  Tex.  App.  369;  Jones 
v.  State,  3  Tex.  App.  150;  Tooney  v.  State,  5 
Tex.  App.  163:  Evans  v.  State,  6  Tex.  App. 
513;  Crook  v.  State,  27  Tex.  App.  198;  Cahn 
v.  Stale,  27  Tex.  App.  709;  Gonzales  v.  State, 
28  Tex.  App.  130;  Martinez  v.  State,  30  Tex. 
App.  129,  28  Am.  St.  Rep.  895. 
See  also  Malice,  vol.  19,  p.  624. 
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harm  which  might  probably  end  in  the  death  of  the  person  on  whom  it  was 
inflicted.1 

(3)  Implied  Malice  —  (a)  Definition.  —  Implied  malice,  constructive  malice, 
or  malice  in  law,  is  defined  as  that  which  the  law  implies  from  the  naked  fact 
of  the  homicide;2  that  is,  when  the  homicide  is  proved,  and  there  are  no  cir- 
cumstances in  evidence  tending  to  mitigate,  excuse,  or  justify  the  act,  the 
actual  existence  of  malice  is  presumed.3 

(b)  Malice  as  a  Presumption  of  Law  —  Rule  in  England.  —  The  doctrine  of  implied 
malice  has  been  considered  in  many  cases,  and  probably  no  question  has  pre- 
sented greater  difficulties  than  this,  or  has  so  often  led  the  courts  into  error. 
The  rule  was  long  ago  laid  down  in  England,  and  seems  never  to  have  been 
questioned,  that,  when  the  mere  fact  of  killing  is  proved  or  admitted,  the  law 
implies  malice.4  As  an  abstract  rule  of  law,  this  clearly  follows  from  the 
definition  of  malice  given  above.5  The  difficulty  lies  in  its  application,  as  will 
be  seen  presently.0  The  most  usual  instances  of  the  application  of  the  doc- 
trine of  implied  malice  in  England  are  in  those  cases  where  the  jury  returned 
special  verdicts,  finding  merely  the  fact  of  the  killing  and  the  attendant  cir- 
cumstances, which  circumstances  disclose  no  matter  of  legal  justification, 
excuse,  or  extenuation.  In  such  cases  the  inference  of  malice  is  clearly  to  be 
drawn  by  the  court.7  Moreover,  it  is  said  that  since  the  province  of  the 
court  and  jury  respectively  are  not  sharply  defined  in  England,  and  the  courts 
are  permitted  to  comment  on  the  weight  of  the  evidence,  it  is  not  unusual  to 
instruct  the  jury  that  certain  facts  raise  a  presumption  of  malice.** 

Rule  in  United  states.  —  Some  cases  in  the  United  States  following  the  doctrine 
of  the  English  cases  have  laid  it  down  as  a  rule  that  when  the  fact  of  the  kill- 
ing is  proved  or  admitted,  and  the  evidence  of  that  fact  does  not  show  any  legal 
justification,  excuse,  or  extenuation,  the  law  will  imply  malice,  and  that  the 
burden  then  devolves  on  the  accused  to  rebut  the  presumption  of  malice  so 
raised.  These  decisions,  however,  have  not  always  been  found  satisfactory, 
and  in  some  instances  they  have  not  been  followed  by  later  cases  in  which  the 
doctrine  was  considered.9    In  many  other  cases  are  to  be  found  statements 

1.  Evidence  of  Express  Malice.  —  1  East  P.  C.  law,  the  entire  consideraiion  of  which  resides 
224;  Rex  v.  Oneby,  2  Ld.  Raym.  1489,  2  Stra.  with  the  court." 

766;  Kota  v.  People,  136  111.  655;  Rigg  v.  Slate,  5.  See  supra,  this  section,  Malice — Defni- 

30  Miss.  635;  Com.  v.  Salyards,  158  Pa.  St.  Hon  and  General  Principles. 

501;  Martinez  v.  State,  30  Tex.  App.  129,  28  6.  See  infra,  this  division  of  this  section, 

Am.  St.  Rep.  895.  Malice  as  an  Inference  of  Fact. 

Previous  Difficulties  as  Evidence  of  Malice.  —  7.  Special  Verdicts.  —  Rex  v.  Oneby,  2  Ld. 

Starke  v.  State,  81  Ga.  593.  Raym.  1485,  2  Stra.  766;  Hollowaye's  Case, 

2.  Implied  Malice  Defined.  —  People  v.  Dice,  Palmer,  545,  Cro.  Car.  131,  W.  Jones  198: 
120  Cal.  189;  State  v.  Hurley,  Houst.  Crim.  Mackalley's  Case,  9  Coke  bib;  Rex  v.  Hazel, 
Cas.  (Del.)  28;  Martinez  v.  State,  30  Tex.  App.  1  Leach  C.  C  368;  Rex  v.  Plummer,  J.  Kel. 
129,  28  Am.  Si.  Rep.  895.  See  also  Malice,  109,  12  Mod.  627;  Reg.  v.  Mawgridge,  J.  Kel. 
vol.  19,  p.  624;  and  the  cases  cited  infra,  this  119. 

section,  Facts  Supporting  Inference  of  Malice —  8.  See  Farris  v.  Com.,  14  Bush  (Ky.)  375. 

Fact  of  Killing  —  In  General.  9.  English  Rule  Followed  in  United  States  — 

Distinction  Between  Express  and  Implied  Malice.  California,  —  People  v.  Stonecifer,  6  Cal.  405. 

—  Malice  is  said  to  be  implied  when  it  is  in-  But  see  the  California  cases  cited  infra,  this 

ferred  from  the  naked  fact  of  the  homicide,  subdivision,  Malice  as  an  Inference  of  Fact. 

and  express  when  established  by  otber  evi-  Delaware.  —  State   v.   Pratt,  Houst.  Crim. 

dence.    Dany  v.  People,  10  N.  Y.  136.  Cas.  (Del.)  249;  State  v.  Peo.  9  Houst.  (Del.) 

3.  Actual  Malice  Presumed  to  Exist.  —  Darry  488.  See  also  State  v.  Hurley,  Houst.  Crim. 
People,  10  N.  Y.  136.  Cas.  (Del.)  28. 

4.  Doctrine  of  Implied  Malice  in  England.--  Maine.  —  State  v.  Knight,  43  Me.  137. 
Mackalley's  Case,  9  Coke  676/  Rex  v.  Legg,  J.  Massachusetts. —  In  Com.  v.  York,  9  Met. 
Kel.  27;  Rex  v.  Oneby,  2  Ld.  Raym.  1485,  2  (Mass.)  115,  43  Am.  Dec.  373,  the  doctrine  of 
Stra.  766;  Rex  v.  Greenacre,  8  C.  &  P.  35,  34  implied  malice  was  elaborately  considered. 
E.  C.  L.  280;  1  East  P.  C.  224;  1  Hale  P.  C.  The  jury  were  directed  that  if,  in  their  opinion, 
455;  4  Com.  Dig.  452.  the  proof  preponderated  against  the  conclusion 

In  Rex  v.  Hazel,  1  Leach  C.  C.  368,  Lord  that  there  was  extenuation  as  claimed  by  the 

Mansfield  said  that  "  if  the  malice  be  express,  defendant,  though  they  might  entertain  some 

the  facts  remain  with  the  jury.    If  the  malice  doubts,  then  the  extenuation  was  not  proved, 

is  to  arise  from  implication,  it  is  a  matter  of  It  was  argited  that  this  violated  the  principle 
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laying  down  this  rule,  but  they  seem  to  state  it  merely  as  a  legal  abstraction. 
None  of  these  cases  deny  the  doctrine  of  the  presumption  of  innocence,  or  that 
the  guilt  of  the  accused  must  be  proved  to  the  jury  beyond  a  reasonable 
doubt.' 

statutory  Provisions. —  In  some  jurisdictions  it  is  provided  by  statute  that 
where  the  killing  is  proved,  the  burden  of  proving  circumstances  of  justifica- 
tion, excuse,  or  mitigation  devolves  on  the  accused,  unless  such  circumstances 
are  shown  by  the  proof  on  the  part  of  the  prosecution.2 

Circumstances  of  Homicide  Disclosed  by  Evidence.  —  The  cases  which  declare  the  doc- 
trine of  implied  malice  as  stated  above  agree  that  it  is  not  applicable  where 
the  circumstances  attending  the  homicide  are  disclosed  by  the  evidence.3 

(o)  Malice  as  an  inference  of  Fact.  —  It  has  already  been  noted  that  the  distinc- 
tion between  express  malice  and  implied  malice  lies  in  the  evidence  by  which 
the  proof  may  be  made,  and  not  in  the  nature  of  the  malice  itself.4  The 


that  the  guilt  of  the  accused  must  be  proved  to 
the  full  satisfaction  of  the  jury,  and  that  if 
they  have  reasonable  doubts  on  the  subject, 
the  defendant  ought  to  be  acquitted.  In  an- 
swer to  this  argument  it  was  said  that  it  is  the 
guilt  of  the  accused  that  is  to  be  proved  to  the 
satisfaction  of  the  jury,  and  beyond  reasonable 
doubt;  that  his  guilt  is  proved  by  showing  a 
voluntary  killing  without  excuse  or  justifica- 
tion apparent  from  the  proof  offered  in  support 
of  the  prosecution;  that,  unless  this  fact  is 
proved  beyond  reasonable  doubt,  unquestion- 
ably the  defendant  is  entitled  to  an  acquittal, 
but  when  this  is  proved  beyond  reasonable 
doubt,  the  guilt  of  malicious  homicide  is  proved 
beyond  reasonable  doubt,  and  the  rule  is  not 
violated.  See  also  Com.  v.  Knapp,  9  Pick. 
(Mass.)  495,  10  Pick.  (Mass.)  484;  Com.  v. 
Webster,  5  Cush.  (Mass.)  295,,  52  Am.  Dec. 
711.  This  doctrine  has  been  greatly  modified, 
if  not  overruled,  in  Massachusetts,  in  Com.  v. 
Ponieroy,  117  Mass.  143,  and  is  so  considered 
by  the  Supreme  Court  of  the  United  States  in 
Davis  v.  U.  S..  160  U.  S.  481.  See  also  U.  S. 
v.  Armstrong,  2  Curt.  (U.  S.)  446,  24  Fed.  Cas. 
No.  14,467;  Com.  v.  Hawkins,  3  Gray  (Mass.) 
4°3- 

Missouri.  —  In  State  v.  Gassert,  65  Mo.  354, 
Judge  Henry  alluded  to  the  difficulty  of  rec- 
onciling the  doctrine  contained  in  such  in- 
structions as  these  with  elementary  principles, 
but  yielded  to  the  force  of  precedents  in  that 
stale.  In  State  v.  McKinzie,  102  Mo.  620,  the 
doctrine  was  repudiated,  and  the  earlier  cases 
overruled.  See  also  State  v.  Wingo,  66  Mo. 
181,  27  Am.  Rep.  329;  State  v.  Hill,  69  Mo.  453. 
But  in  State  v.  Evans,  124  Mo.  411,  it  seems  to 
have  been  restored.  See  also  State  v.  Tabor, 
95  Mo.  585. 

New  Jersey.  —  State  v.  Zellers,  7  N.  J.  L.  220; 
Brown  v.  State.  62  N.  J.  L.  666. 

North  Carolina.  —  State  v.  Ellick,  2  Winst. 
L.  (60  N.  Car.)  56;  State  v.  Johnson,  3  Jones 
L.  (48  N.  Car.)  266;  State  v.  Willis,  63  N.  Car. 
26;  Stale  v.  Smith,  77  N.  Car.  488;  State  v. 
Bowman,  80  N.  Car.  432;  State  v.  Brittain,  89 
N.  Car.  481;  State  v.  Carland,  (90  N.  Car.)  676; 
State  v.  Gooch,  94  N.  Car.  987;  State  v.  Potts, 
100  N.  Car.  457;  State  v.  Byers,  100  N.  Car. 
512. 

Ohio.  —  Silvus  v.  State,  22  Ohio  St.  90; 
Weaver  v.  State,  24  Ohio  St,  584.  See  also 
Davis  v.  State,  25  Ohio  St.  369;  State  v.  Adin, 
7  Ohio  Dec.  (Reprint)  25,  I  Cine.  L.  Bui.  38. 


West  Virginia,  —  State  v.  Abbott,  8  W.  Va. 
741;  State  v.  Greer,  22  W.  Va.  800. 

1.  Rule  Abstractly  Stated  —  United  States.  — 
Pointer  v.  U.  S.,  151  U.  S.  396. 

Alabama.  —  Murphy  v.  State,  37  Ala.  142. 

Florida.  —  Holland  v.  State,  12  Fla.  117. 

Georgia.  —  Lewis  v.  State,  90  Ga.  95;  Perry 
v.  State,  102  Ga.  365. 

Illinois.  —  Duncan  v.  People,  134  111.  IIO; 
Kota  v.  People,  136  111.  655. 

Louisiana.  —  State  v.  King,  22  La.  Ann.  454. 

Mississippi.  —  Green  v.  State,  2S  Miss.  687; 
Hague  v.  State,  34  Miss.  616;  McDaniel  v. 
State,  8  Smed.  &.  M.  (Miss.)  401,  47  Am.  Dec. 
93;  Mask  v.  State,  36  Miss.  77;  Head  v.  State, 
44  Miss.  731;  Hawthorne  v.  State,  58  Miss.  778. 

Montana. — Territory  v.  Rowand,8  Mont.  110. 

Nebraska.  —  Preuit  v.  People,  5  Neb.  377; 
Milton  v.  State,  6  Neb.  136;  Williams  v.  State, 
6  Neb.  334. 

Pennsylvania.  —  Com.  7'.  Drum,  58  Pa.  St.  9; 
Pennsylvania  v.  Honeyman,  Add.  (Pa.)  147; 
Pennsylvania  v.  Bell,  Add.  (Pa.)  156,  I  Am. 
Dec.  298;  Pennsylvania  v.  McFall,  Add.  (Pa.) 
255;  Pennsylvania  v.  Lewis,  Add.  (Pa.)  279; 
Com.  v.  Brown,  7  Pa.  Co.  Ct.  640. 

South  Carolina.  —  State  v.  Mason,  54  S.  Car. 
240. 

Washington.  —  State  v.  Payne,  10  Wash.  545. 
Wyoming.  —  Cook  v.  Territory,  3  Wyo.  110. 

2.  Doctrine  of  Implied  Malice  Declared  by  Stat- 
ute. —  People  v.  Tid  well,  4  Utah  506.  See  also 
People  v.  Knapp,  71  Cal.  1;  Murphv  v.  People, 
9  Colo.  435.  Compare  the  statutes  in  other 
jurisdictions. 

3.  Attending  Circumstances  in  Evidence.  — 
People  v.  West,  49  Cal.  610;  Futch  v.  State,  90 
Ga.  472;  Com.  v.  Hawkins,  3  Gray  (Mass.)  463; 
Vollmer  v.  State,  24  Neb.  838;  State  v.  Cole- 
man, 6  S.  Car.  1S6;  State  v.  Hopkins,  15  S. 
Car.  156;  State  v.  Jones,  29  S.  Car.  201;  State 
v.  Ariel,  38  S.  Car.  221;  Slate  v.  Jones,  20  W. 
Va.  764;  State  v.  Robinson,  20  W.  Va.  713,  43 
Am.  Rep.  799. 

The  two  cases  last  cited  are  distinguished  in 
State  v.  Cross,  42  W.  Va.  253,  where  the  de- 
fense was  that  the  killing  was  accidental.  The 
claim  of  accident,  it  was  said,  goes  to  the  very 
gist  of  the  charge  and  denies  all  criminal  in- 
tent and  throws  on  the  prosecution  the  burden 
of  proving  such  intent  beyond  a  reasonable 
dou  bt. 

4.  See  supra,  this  section,  Express  Malice  and 
Implied  Malice  —  In  General. 
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difficulty  with  the  proposition  that  the  law  implies  malice  from  the  mere  fact 
of  killing,  that  is,  when  the  bare  fact  of  killing  appears  without  any  of  the 
surrounding  circumstances,  is  that  it  conflicts  with  the  presumption  of  inno- 
cence, the  rule  as  to  the  burden  of  proof,  and  the  doctrine  of  reasonable  doubt.1 
Furthermore,  it  assumes  a  state  of  fact  that  practically  could  not  exist, 
because  some  surrounding  circumstances  are  always  disclosed  showing  how 
and  why  the  homicide  was  committed.8  The  true  principle  is  that  the  exist- 
ence of  malice  is  a  fact  to  be  found  by  the  jury  in  all  cases,  and  it  is  incumbent 
on  the  prosecution  to  prove  it,  together  with  all  the  other  necessary  facts  so 
that  the  jury  shall  be  satisfied  beyond  reasonable  doubt  on  all  the  evidence 
that  the  accused  is  guilty,3  but  the  unexplained  fact  of  killing  is  evidence  on 


1.  Conflict  between  Doctrine  of  Implied  Malice 
and  Presumption  of  Innocence. —  Hawthorne  v. 
State,  58  Miss.  778;  Territory  v.  Lacero,  8  N. 
Mex.  543.  See  also  King  v.  State,  74  Miss. 
576. 

The  presumption  of  innocence  is  itself  to  be 
considered  as  evidence  in  favor  of  the  defend- 
ants in  every  criminal  case,  under  a  plea  of 
not  guilty.  Coffin  v.  U.  S.,  156  U.  S.  432; 
Davis  7>.  U.  S.,  160  U.  S.  469. 

In  State  v.  McDonnell,  32  Vt.  538,  Redfield, 
C.  J.,  after  citing  t  Hawk.  P.  C.  82,  c.  131, 
§  32,  to  the  effect  "  that  wherever  it  appears 
that  a  man  killed  another,  it  shall  be  intended, 
prima  facie,  that  he  did  it  maliciously,  unless 
lie  can  make  out  the  contrary  by  showing  that 
he  did  it  on  sudden  provocation,"  etc.,  says: 
"  The  same  general  proposition  is  substan- 
tially repeated  in  all  the  subsequent  treatises 
and  reports  where  the  question  has  arisen  ;  but 
it  seems  to  have  been  done  without  much  exami- 
nation, and  one  might  be  allowed  to  question  its 
application  to  the  mere  fact  of  killing,  since, 
being  but  a  presumption  of  fact,  in  the  absence 
of  all  evidence  in  regard  to  the  mode  of  death, 
the  presumption  of  innocence  must  be  allowed 
to  prevail  over  that  of  malice.  *  *  *  This 
is  undoubtedly  one  of  those  points  where  the 
jury  should  be  expected  to  judge  for  them- 
selves, as  it  is  a  subject  which  they  understand} 
as  well  as  the  court,  since  it  has  reference  to 
matter  of  fact  rather  than  of  law." 

The  Burden  of  Proof  in  criminal  cases  never 
changes,  but  always  rests  with  the  prosecution 
from  the  beginning  to  the  close.  Territory  v. 
Rovvand,  8  Mont,  no;  State  v.  Sorter,  52  Kan. 
531- 

And  this  rule  applies  to  malice  as  well  as  to 
other  facts.  The  burden  of  proof  as  to  malice 
never  shifts  to  the  defendant.  Territory  v. 
Lucero,  8  N.  Mex.  543;  Chaffee  v.  U.  S.,  18 
Wall.  (U.  S.)  516;  Coffin  v.  U.  S.,  156  U.  S.  432. 

See  generally  the  title  Burdkn  of  Proof, 
vol.  5,  p.  33  et  seq. 

A  Reasonable  Doubt  as  to  the  existence  of 
malice  is  sufficient  to  reduce  the  grade  of  a 
homicide  below  murder.  Tiffany  Com.,  121 
Pa.  St.  165,  6  Am.  St.  Rep.  775;  People  v. 
Elliott,  80  Cal.  296;  People  v.  Adams,  85  Cal. 
231;  Murphy  v.  People,  9  Colo.  435. 

2.  Doctrine  of  Implied  Malice  Purely  Specula- 
tive. —  Territory  v.  Lucero,  8  N.  Mex.  543. 

Mr.  Wharton  says  that  the  doctrine  that 
malice  is  a  presumption  of  law  to  be  presumed 
from  the  mere  act  of  killing  "  belongs,  even  if 
correct,  to  purely  speculative  jurisprudenceand 
cannot  be  applied  to  any  case  that  can  possibly 
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arise  before  the  courts."  Whart.  Cr.  Ev.  (9th 
ed.),  §  738. 

3.  Malice  Always  a  Question  of  Fact  for  Jury  — 

United  States.  —  Allen  v.  U.  S.,  164  U.  S.  492. 

Alabama.  —  Murphy  v  State,  37  Ala.  142,  in 
which  the  court  expressly  told  the  jury  that,  in 
order  to  find  the  verdict  of  guilty  of  murder, 
they  must  be  satisfied  beyond  reasonable 
doubt,  from  a  consideration  of  all  the  evidence 
in  the  case,  that  the  defendant  was  actuated 
by  malice. 

Arkansas.  —  Lacefield  v.  State,  34  Ark.  275, 
36  Am.  Rep.  8. 

California.  —  People  v.  Smith,  59  Cal.  601. 
See  also  People  p.  March,  6  Cal.  543;  People 
v.  Bush,  71  Cal.  602. 

Colorado.  —  Kent  v.  People,  S  Colo.  563; 
Nilan  v.  People,  27  Colo.  206. 

Florida.  —  Hicks  v.  State,  25  Fla.  535;  Yates 
v.  State,  26  Fla.  484. 

Illinois.  —  Friederich  v.  People,  147  111.  310. 

Indiana.  — Clem  v.  Stale,  31  Ind.  480. 

Kentucky.  —  Farris  v.  Com.,  14  Bush  (Ky.) 
362;  Buckner  v.  Com..  14  Bush  (Ky.)  601; 
Trimble  v.  Com.,  78  Ky.  176;  Bush  v.  Com., 
78  Ky.  268;  Salisbury  v.  Com.,  79  Ky.  425. 
See  also  Kriel  v.  Com.,  5  Bush  (Ky.)  362; 
Nichols  v.  Com.,  n  Bush  (Ky.)  582. 

Louisiana. — State  v.  Swayze,  30  La.  Ann. 
1323;  State  v.  Trivas,  32  La.  Ann.  1086,  36  Am. 
Rep.  293;  State  v.  Wright,  46  La.  Ann.  1403. 

Michigan.  —  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781. 

Mississippi .  —  Hague  v.  Stale,  34  Miss.  616; 
Green  v.  State,  2S  Miss.  687;  McDaniel  v. 
State,  8  Smed.  &  M.  (Miss.)  401.  47  Am.  Dec. 
93;  Head  v.  State,  44  Miss.  731;  Hawthorne  v. 
State.  58  Miss.  77S;  Biandon  v.  State,  75  Miss. 
904. 

Nebraska.  —  Brown  v.  State,  9  Neb.  157. 
Nevada.  — State  v.  Vaughan,  22  Nev.  285. 
Ne?o  Mexico.  —  Territory  v.   Lucero,  8  N. 
Mex.  543. 

Ne7v  York.  —  Stokes  v.  People,  53  N.  Y.  164, 
13  Am.  Rep.  492;  People  v.  Downs,  123  N.  Y. 
558,  affirming  56  Hun  (N.  Y.)  5;  People  v. 
White,'  24  Wend.  (N.  Y.)  520,  22  Wend.  (N.  Y.) 
167. 

In  State  v.  Payne,  10  Wash.  545,  the  court, 
while  holding  to  the  old  doctrine  that  malice 
may  be  presumed  from  a  killing  done  by  a 
deadly  weapon,  say:  "  Of  course  it  would  not 
be  proper  to  instruct  the  jury  that  it  was  in- 
cumbent upon  the  defendant  to  overthrow  this 
presumption  by  testimony  in  his  own  behalf." 

Instructions  as  to  Implied  Malice.  —  In  Farris 
v.  Com.,  14  Bush  (Ky.)  362,  it  was  said  that 
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which  the  jury  may  find  malice.1  In  this  state  of  the  proof  the  burden  of 
proving  legal  justification,  excuse,  or  extenuation  is  on  the  accused  in  the 
sense  I  hat  he  must  either  make  such  proof  or  take  the  risk  of  a  conviction.2 

d.  Facts  Supporting  Inference  of  Malice  —  (i)  Fact  of  Killing — 
(a)  in  General.  ■ — •  When  the  fact  of  the  homicide  has  been  proved  or  admitted, 
and  there  is  no  evidence  of  any  matter  of  legal  justification,  excuse,  orextenu- 
ation,  it  may  be  inferred  that  no  such  matter  existed,  and  that  the  homicide 
was  therefore  malicious.3 


the  :ourt  ought  never  to  instruct  the  jury  that 
the  law  implies  malice  from  certain  acts,  be- 
cause such  an  instruction  can  never  serve  to 
enlighten  the  jury,  while  it  may  be  fatally 
misleading,  as  in  a  case  where  there  is  evi- 
dence from  which  the  jury  might  conclude 
that  the  killing  was  done  in  necessary  self- 
defense  or  in  the  sudden  heat  of  passion. 

1.  Mere  Fact  of  Killing  as  Evidence  of  Malice. 
—  Territory  v.  Lucero,  8  N.  Mex.  543. 

2.  Ri3k  of  Conviction  in  Absence  of  Evidence  for 
Accused. —  In  Territory  v.  Lucero,  8  N.  Mex. 
543,  it  was  said  that  the  jury  would  be  at  lib- 
erty to  rest  their  verdict  on  the  fact  of  the  kill- 
ing by  the  defendant,  but  that  this  conclusion 
of  fact  is  quite  different  from  a  presumption  of 
law.    See  alsa  Kriel  v.  Com.,  5  Bush  (Kv.)  362. 

3.  Malice  Inferred  from  Fact  of  Homicide  — 
England.  —  Reg.  v.  Noon,  6  Cox  C.  C.  137. 

Canada.  —  Reg.  v.  McDo  well,  25  U.  C.  Q.  B. 
112. 

United  States.  — V.  S.  v.  Outerbrid^e,  5 
Sawy.  (U.  S.)  620,  27  Fed.  Cas.  No.  15,978;  U. 
S.  v.  Stckler,  2  Hay  w.  &  H.  (D.  C.)  319,  27  Fed. 
Cis.  No.  16,287(7,-  U.  S.  v.  Travers,  1  Brun. 
Col.  Cas.  (U.  S.)  467,  28  Fed.  Cas.  No.  16,537; 
U.  S.  v.  Meagher,  37  Fed.  Rep.  875;  State  v. 
Gosnell,  74  Fed.  Rep.  734. 

Alabama.  —  Oliver  v.  State,  17  Ala.  587; 
Felix  v.  State,  18  Ala.  720;  Carroll  v.  State,  23 
Ala.  28,  58  Am.  Dec.  282;  Dill  v.  State,  25  Ala. 
15;  Morris  v.  State,  25  Ala.  57;  Murphy  v. 
State,  37  Ala.  142;  Clements  v.  State,  50  Ala. 
117;  Hadley  v.  State,  55  Ala.  31;  Kennedy  v. 
State.  85  Ala.  326;  Bankhead  v.  State,  124  Ala. 
14;  Harkness  v.  State,  (Ala.  1901J  30  So.  Rep. 
73- 

Arkansas.  —  McAdams  v.  State,  25  Ark.  405. 

California.  —  People  v.  March,  6  Cal.  543; 
People  v.  Belencia,  21  Cal.  544;  People  u. 
Foren,25CaI  361;  People  v.  West,  49  Cal.  610; 
People  v.  Hamblin,  68  Cal.  101 ;  People  v. 
Knapp,  71  Cal.  r. 

Colorado.  —  Kent  t  People,  8  Colo.  563. 

Connecticut.  —  State  v.  Johnson,  41  Conn. 
588;  State  v.  Hoyt,  46  Conn.  336. 

Delaware. — State  v.  Frazier,  Houst.  Crim. 
Cas.  (Del.)  176;  State  v.  Windsor,  5  Harr. 
(Del.)  512. 

District  of  Columbia.  —  U.  S.  v.  Schneider, 
2t  D.  C.  381. 

Florida.  —  Holland  v.  State,  12  Fla.  117; 
Micks  v.  State,  25  Fla.  535. 

Georgia.  —  Hawkins  v.  State,  25  Ga.  207,  71 
Am.  Dec.  166;  Choice  v.  State,  31  Ga.  424; 
Clarke  v.  State,  35  Ga.  75 ;  Hill  y.  State,  41  Ga. 
484;  Wilson  v.  State,  69  Ga.  224;  Wortham  v. 
State,  70  Ga.  336;  Marshall  v.  State,  74  Ga.  26; 
Dorsey  v.  Stale,  no  Ga.  331. 

Idaho.  —  People  v.  Walter,  I  Idaho  386. 

Illinois. — Murphy  v.   People,  37  111.  447; 
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Davison  v.  People,  90  111.  229;  Kota  v.  People, 
136  III.  655;  Friederich  v.  People,  147  111.  310. 

Indiana.  —  Wall  v.  State,  51  Ind.  453;  Miller 
v.  State,  37  Ind.  432;  Kingen  v.  Slate,  45  Ind. 
518;  Ex  p.  Moore,  30  Ind.  197. 

Iowa.  —  State  v.  Moore,  25  Iowa  128,  95  Am. 
Dec.  776. 

Maine.  —  State  v.  Neal.  37  Me.  468. 

Massachusetts.  —  Com.  v.  Webster.  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711;  Com.  v.  Black- 
bourn,  7  Dane  Abr.  210. 

Minnesota.  —  State  v.  Brown.  12  Minn.  538; 
State  v.  Shippey,  10  Minn.  223,  88  Am.  Dec. 
70;  State  v.  Brown,  41  Minn.  319. 

Mississippi .  —  Hawthorne  v.  State,  58  Miss. 
778;  Godwin  - .  State,  73  Miss.  873. 

Missouri.  — State  v.  Hays,  23  Mo.  287;  State 
v.  Holme,  54  Mo.  153;  State  v.  Underwood,  57 
Mo.  40,  State  v.  Brown,  64  Mo.  367;  Stale  v. 
Lane,  64  Mo.  319;  State  v.  Alexander,  66  Mo. 
148;  State  v.  Wingo,  66  Mo.  1S1,  27  Am.  Rep. 
329;  State  v.  Curtis,  70  Mo.  £94:  State  v.  Har- 
ris, 76  Mo.  361;  State  v.  Musick,  101  Mo.  260; 
Stale  v.  McKinzie,  102  Mo.  620;  State  v.  Dett- 
mer,  124  Mo.  426;  State  v.  Bowles,  146  Mo.  6, 
69  Am.  St.  Rep.  598. 

Montana. — Territory  v.  McAndrews,  3  Mont. 
167. 

Nebraska.  —  Vollmer  v.  State,  24  Neb.  838. 

New  Jersey.  —  State  v.  Zellers,  7  N.  J.  L.  220. 

New  York,  —  People  v.  Fish,  125  N.  Y.  136; 
People  v.  McLeod,  1  Hill  (N.  Y.)  377,  37  Arn. 
Dec.  32S. 

North  Carolina.  —  State  v.  Willis,  63  N.  Car. 
26;  State  v.  Brittain,  89  N.  Car.  481;  State  v. 
Carland,  90  N.  Car.  668;  Stale  v.  La  inert,  93 
N.  Car.  618;  State  v.  Whitson,  in  N.  Car.  695; 
State  v.  Norwood,  115  N.  Car.  789,  44  Am.  St. 
Rep.  498. 

Ohio.  —  State  v.  Gardiner,  Wright  (Ohio)  392; 
Silvus  v.  Stale,  22  Ohio  St.  90;  Weaver  -\ 
State,  24  Ohio  St.  584. 

Pennsylvania.  —  Pennsylvania  v.  Honeyman, 
Add.  (Pa.)  147;  Com.  v.  Green,  1  Ashm.  (Pa.) 
289;  Pennsylvania  v.  Lewis,  Add.  (Pa.)  279; 
Com.  v.  Drum,  58  Pa.  St.  10. 

South  Carolina.  —  Stale  v.  Hopkins,  15  S. 
Car.  157;  State  v.  Alexander,  30  S.  Car.  74,  14 
Am.  St.  Rep.  879. 

Tennessee.  —  Williams  z\  Slate,  3  Heisk. 
(Tenn.)  376;  Conner  v.  State,  4  Yerg.  (Tenn.) 
137,  26  Am.  Dec.  217;  Draper  t\  State.  4  Baxt. 
(Tenn.)  246;  Gray  t'.  State.  4  Baxt.  (Tenn.)  331; 
Epperson  v.  State,  5  Lea  (Tenn.)  291;  Stale  r. 
Yardly,  95  Tenn.  565. 

Texas. — Hamby  v.  State,  36  Tex.  523:  Jacobs 
v.  State,  28  Tex.  App.  79;  Martinez  r.  Stale, 
30  Tex.  App.  129,  28  Am.  St.  Rep.  S95;  Burt 
v.  State,  38  Tex.  Crim.  397. 

Vermont.  —  State  v.  Patle  rson,  45'  Vt.  308,  12 
Am.  Rep.  200. 
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(b)  Killing  Officers  and  Others  in  Discharge  of  Public  Duty  —  aa.  Officers.  —  It  is  a 
well-settled  rule,  founded  on  obvious  principles  of  public  policy,  that 
sheriffs,  constables,  and  conservators  of  the  peace  generally,  while  engaged  in 
the  performance  of  their  official  duties  are  under  the  special  protection  of  the 
law.1  Therefore,  if  any  one  kills  an  officer  while  he  is  lawfully  making  an 
arrest,  or  doing  any  other  official  act,  including  the  execution  of  civil  pro- 
cess, the  homicide  so  committed  can  neither  be  excused  as  an  act  of  self- 
defense,  nor  mitigated  on  the  ground  of  provocation,  but  is  deemed  to  have 
been  of  malice  prepense  as  committed  in  wilful  defiance  of  public  justice.2 
This  rule  is  not  confined  to  the  officer  on  the  spot  and  at  the  scene  of  action 
engaged  in  the  business  that  brought  him  thither.  He  is  under  the  same  pro- 
tection of  the  law  eundo,  morando,  and  redeundo.  Hence  if  he  is  killed  in  his 
attempt  to  reach  the  scene  of  action,  or  if  he  is  repulsed  and  is  killed  in  the 
retreat,  this  is  murder.3 

A  Special  officer  deputized  to  serve  a  warrant  is  protected  in  the  service,  though 
he  was  not  sworn ;  and  one  who  kills  such  an  officer  in  resistance  of  his 
authority  is  guilty  of  murder.* 

De  Facto  Officers.  —  The  official  character  of  the  officer  killed  need  not  appear 
by  record  evidence.  It  is  sufficient  if  it  is  shown  that  he  was  an  officer  de 
facto. 5 

Virginia.  —  Hill  v.  Com.,  2  Gratt.  (Va.)  595; 
Lewis  v.  Com.,  78  Va.  732. 

West  Virginia.  —  Stale  v.  Greer,  22  W.  Va. 
800;  State  v.  Staley,  45  W.  Va.  792,  overruling 
State  v.  Zeigler,  40  W.  Va.  593. 

Inference  of  Law  or  of  Fact.  —  As  to  whether 
the  inference  is  one  of  law  or  of  fact,  see 
supra,  this  section,  Express  Malice  and  Implied 
Malice. 

In  Louisiana,  simple  proof  of  the  homicide  is 
insufficient  to  establish  the  crime  of  mutder. 
In  this  respect  the  law  of  Louisiana  differs  from 
that  of  other  states,  and  this  is  said  to  result 
from  the  fact  that  there  are  no  degrees  of  mur- 
der in  that  stale.  State  v.  Deschamps,  42  La. 
Ann.  567,  21  Am.  St.  Rep.  392. 

1.  See  generally  the  titles  Arrest,  vol.  2,  p. 
832;  Public  Officers. 

2.  Malice  Implied  from  Killing  Officer  in  Dis- 
charge of  Duty  —  England.  —  Mackaley's  Case, 
Cro.  Jac.  279,  nom.  Mackalley's  Case,  9  Coke 
65*/  Pew's  Case,  Cro.  Car.  183;  Young's  Case, 
4  Coke  40a/  Thompson's  Case,  J.  Kel.  66; 
Rex  v.  Win  wick,  8  T.  R.  455;  Rex  v.  Baker,  I 
Leach  C.  C.  112;  Rex  v.  VVoolmer,  1  Moody 
334;  Rex  v.  Ford,  R.  &  R.  C.  C.  329;  Reg.  v. 
Porter,  12  Cox  C.  C.  444;  Reg.  v.  Hagan,  8  C. 
&  P.  167,  34  E.  C.  L.  338. 

Alabama.  —  Williams  v.  State,  44  Ala.  41; 
Floyd  v.  State,  82  Ala.  16;  Seains  v.  Slate,  84 
Ala.  410. 

California.  —  People.?'.  Pool,  27  Cal.  572. 

Florida.  —  Carter  v.  State,  22  Fla.  553. 

Georgia. — Boyd  v.  State,  17  Ga.  194;  Snel- 
ling  v.  State,  87  Ga.  50;  Croom  v.  State,  85 
Ga.  718,  21  Am.  St.  Rep.  179. 

Illinois.  —  North  v.  People,  139  111.  81;  Raf- 
ferty  v.  People,  69  111.  in,  18  Am.  Rep.  601. 

lovia.  —  State  v.  Zeibart.  40  Iowa  169;  State 
v.  Healy,  105  Iowa  162. 

Kentucky.  —  Mockabee  v.  Com.,  78  Ky.  380; 
Fleetwood  v.  Com.,  80  Ky.  1;  Creighton  v. 
Com.,  83  Ky.  142,  4  Am.  St.  Rep.  143;  Dilger 
w.ltCom.,  88  Ky.  550;  Alsop  v.  Com.,  4  Ky. 
L.  Rep.  547;  Ogles  v.  Com.,  (Ky.  1889)  11  S. 
W.  Rep.  816;  Jones  v.  Com.,  (Ky.  1892)  19  S. 
W.  Rep.  844. 


Mississippi .  —  Tolbert  v.  State,  71  Miss.  179, 
42  Am.  St.  Rep.  454. 

Missouri. —  Roberts  v.  State,  14  Mo.  138,  55 
Am.  Dec.  97;  State  v.  Green,  66  Mo.  631; 
State  v.  Turlington,  102  Mo.  642;  States.  Ren- 
frow,  in  Mo.  589. 

New  Jersey.  —  Brown  v.  State,  62  N.  ].  L. 
666;  Bullock  v.  State,  (N.  J.  1900)  47  Atl. 
Rep.  62. 

New  York,  —  People  v.  Carlton,  115  N.  Y. 
618;  People  v.  Wilson,  145  N.  Y.  628. 

North  Carolina.  —  State  v.  Garrett,  I  Winst. 
L.  (60  N.  Car.)  144;  State  v.  McMahan,  103  N. 
Car.  379. 

Oklahoma.  —  Reeves  -■.  Territory,  10  Okla. 
194. 

Pennsylvania.  —  Com.  v.  Clegget,  3  Leg. 
Gaz.  (Pa.)  9. 

Tennessee. — Galvin  v.  State,  6  Coldw.  (Tenn.) 
285;  Lewis  v.  State,  3  Head  (Tenn.)  127. 

Texas.  —  English  v.  State,  34  Tex.  Crim. 
190;  Sierra  v.  Stale,  37  Tex.  Crim.  430;  Har- 
din v.  State,  40  Tex.  Crim.  208;  Henning  v. 
Stale,  24  Tex.  App.  315;  Jacobs  v.  State,  28 
Tex.  App.  79;  Woodson  v.  State,  24  Tex.  App. 
153. 

Utah.  —  People  v.  Callaghan,  4  Utah  49. 
Guard  Killed  by  Convicts  to  Escape.  —  Washing- 
ton v.  State,  1  Tex.  App.  647. 

Officer  Killed  by  Convicts  to  Prevent  Recapture. 
—  Wallace  v.  Stale,  20  Tex.  App.  360. 

Doctrine  of  Self-defense  Not  Applicable.  —  While 
v.  Stale,  70  Miss  253.  See  infra,  this  division 
of  this  section,  Limitations  of  Rule.  See  also 
the  tiile  Self-defense. 

Doctrine  of  Provocation  Not  Applicable.  —  Stale 
v  Spaulding,  34  Minn.  361.  See  infra,  this 
division  of  this  section,  Limitations  of  Rule; 
and  infra,  this  title,  Manslaughter. 

Actual  Intent  to  Kill  Not  Necessary.  —  Reg.  v. 
Porter,  12  Cox  C.  C.  444.  See  also  supra,  this 
section,  Intent  to  Kill. 

3.  Foster  Cr.  L.  308;  1  Hale  P.  C.  463. 

4.  Special  Officers.  —  State  v.  Jones,  88  N.  Car. 
671. 

5.  Killing  De  Facto  Officers.  —  Rex  v.  Gordon, 
1  Leach  C.  C.  515,  1  East  P.  C.  312;  State  v. 
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A  Policeman  or  Watchman  is  a  conservator  of  the  peace,  and  is  as  much  under 
the  protection  of  the  law  in  making  an  arrest  or  preserving  order  as  a  sheriff, 
bailiff,  or  constable.1 

Gamekeepers,  being  given  power  by  statute,  in  England,  to  apprehend 
poachers,  are  entitled  to  the  same  protection  in  the  execution  of  that  power 
as  the  law  affords  to  constables  in  the  execution  of  their  duty.2 

Killing  Third  Person  in  Attempt  to  Kill  Officer,  —  Where  a  person,  resisting  an  offi- 
cer in  the  lawful  exercise  of  his  authority,  attempts  to  kill  him,  and  by  acci- 
dent kills  a  third  person,  it  is  murder.3  This  is  in  accordance  with  the 
general  rule  that  if,  with  malice  aforethought,  one  person  attempts  to  kill 
another,  and  by  accident  or  mistake  a  third  person  is  killed,  it  is  murder, 
because  it  is  considered  that  the  malice  follows  the  act  and  gives  character  to 
the  homicide,  without  regard  to  the  person  actually  killed.4 

If  the  Killing  Was  Actuated  by  Express  Malice,  it  is  murder  though  the  attempted 
arrest  was  illegal.5 

bb.  Private  Citizens  Assisting  Officer.  —  Any  person  may  be  required  by  an 
officer  to  assist  him  in  the  execution  of  his  office,  or  may  lawfully  render  such 
assistance  without  any  command  or  request,6  and  if  he  is  killed  while  so 
engaged,  it  is  murder,  because  a  private  citizen  acting  in  aid  of  an  officer  is, 
for  like  considerations  of  public  policy,  under  the  same  protection  as  the  officer 
himself.7 

Assisting  De  Facto  officer.  —  Since  de  facto  officers  in  the  performance  of  offi- 
cial acts  are  as  much  within  the  protection  of  the  law  as  officers  de  jure*  one 
who  is  assisting  a  de  facto  officer  is  also  within  that  protection,  and  it  is 
therefore  murder  to  kill  such  person  while  so  engaged.9 


Zeibart,  40  Iowa  169.  See  Weatherford  v. 
Stale,  31  Tex.  Crim.  530,  37  Am.  St.  Rep.  828. 
See  also  the  title  De  Facto  Officers,  vol.  8,  p. 

803. 

One  Who  Merely  Assumes  to  Exercise  the  Duties 
of  an  Officer  is  not  an  officer  de  facto,  and  has  no 
more  authority  10  make  an  arrest  than  any 
other  private  citizen,  and  if  he  is  killed  in 
attempting  to  make  an  arrest  the  principles 
governing  the  killing  of  an  officer  in  the  dis- 
charge of  his  duty  do  not  apply.  Creighton  v. 
Com.,  83  Ky.  142,  4  Am.  St.  Rep.  143. 

1.  Policemen  or  Watchmen.  —  Rex  v.  Hems,  7 
C.  &  P.  312,  32  E.  C.  L.  522;  Johnson  v.  State, 
30  Ga.  426;  State  v.  Evans,  161  Mo.  95;  Com. 
v.  Clegget,  3  Leg.  Gaz.  (Pa.)  9;  Angell  v.  State, 
36  Tex.  542,  14  Am.  Rep.  380. 

2.  Killing  of  Gamekeepers  by  Poachers  Held 
Murder.  —  Rex  v.  Whithorne,  3  C.  &  P.  394,  14 
E.  C.  L.  366;  Rex  v.  Ball,  1  Moody  333.  See 
also  Rtx  v.  Edmeads,  3  C.  &  P.  390,  14  E.'  C. 
L.  364. 

3.  Killing  Third  Person  in  Attempt  to  Kill  Offi- 
cer. —  Angell  v.  Slate,  36  Tex.  542,  14  Am.  Kep. 

380. 

4.  See  infra,  this  section.  Killing  in  Perpe- 
tration of,  or  Attempt  to  Perpetrate,  Felony  — 
Attempting  to  Kill  Third  Person, 

5.  Killing  Officer  with  Express  Malice.  — 
Rafferty  v.  People,  72  III.  37;  Palmer  v.  Peo- 
ple, 138  III.  356,  32  Am.  St.  Rep.  146;  Slate  v. 
Spaulding,  34  Minn.  361;  Roberts  v.  State,  14 
Mo.  138,  55  Am.  Dec.  97;  State  v.  Holcomb,  86 
Mo.  371;  State  v.  Edwards,  126  N.  Car.  1051; 
Miller  v.  State,  31  Tex.  Crim.  609,  37  Am.  St. 
Rep.  836. 

Express  Malice  Is  Shown  by  evidence  that  the 
accused,  in  anticipation  of  an  attempt  to  arrest 
him  illegally,  deliberately  armed  himself  and 
determined  to  kill  the  person  who  should  at- 


tempt to  arrest  him,  and  when  the  attempt  to 
arrest  him  was  made  immediately  killed  the 
officer.    Miller  v.  State,  32  Tex.  Crim.  319. 

So  where  the  prisoners  had  been  some  time 
in  custody,  and  the  informality  of  the  warrant 
under  which  they  were  held  was  unknown  to 
them,  and  they  deliberately  planned  and  car- 
ried out  an  attack  which  resulted  in  the  death 
of  one  of  the  officers,  il  was  held  murder. 
Reg.  v.  Allen,  17  L.  T.  N.  S.  222. 

Knowledge  of  Illegality.  —  The  illegality  of  an 
attempted  arrest  is  not  available  to  reduce 
the  killing  of  the  officer  attempting  to  make 
the  arrest  from  murder  to  manslaughter,  if  the 
accused  did  not  know  of  the  illegality  at  the 
time  of  ihe  killing.  Exp.  Sherwood,  29  Tex. 
App.  334- 

6.  See  the  titles  Arrest,  vol.  2,  p.  832;  Pub- 
lic Officers. 

7.  Malice  Implied  from  Killing  Persons  Assisting 
Officer  —  England.  —  Reg.  v.  Porter,  12  Cox  C. 
C.  444.  See  also  1  Hale  P.  C.  462;  Foster  Cr. 
Law  309. 

California.  —  People  v.  Brown,  59  Cal.  345. 
Delaware.  —  State  v.  Oliver,  2  Houst.  (Del.) 
585. 

Georgia,  —  Robinson  v.  State,  93  Ga.  77,  44 
Am.  St.  Rep.  127. 

Michigan.  —  People  v.  Gosch,  82  Mich.  22. 
Mississippi .  —  White  v.  State,  70  Miss.  253; 
Tolbert  v.  State,  71  Miss.  179,  42  Am.  St.  Rep. 
454- 

North  Carolina.  —  State  v.  McMahan,  103  N. 
Car.  379. 

Utah.  —  People  v.  Coughlin,  13  Utah  58. 

8.  See  the  next  preceding  subdivision  of  this 
section,  paragraph  De  Facto  Officers. 

9.  Persons  Assisting  De  Facto  Officers.  — 
Weatherford  v.  State,  31  Tex.  Crim.  530,  37 
Am.  St,  Rep.  828, 
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Presence  of  officer.  —  In  order  to  have  the  benefit  of  this  protection,  a  person 
summoned  by  an  officer  to  assist  in  making  an  arrest  need  not  remain  in  the 
actual  physical  presence  of  the  officer.  It  is  sufficient  if  the  two  are  in  the 
same  neighborhood,  and  are  acting  in  concert  in  the  effort  to  make  the  arrest.1 

cc.  Private  Citizens  Acting  Independently  in  Interest  of  Justice.  —  Private  citizens 
have  authority  in  certain  cases  to  make  arrests,2  and  to  take  such  measures 
generally  as  may  be  necessary  to  prevent  the  commission  of  felonies.3  In 
such  a  case  the  citizen,  equally  with  an  officer  similarly  engaged,  is  under  the 
special  protection  of  the  law,  because  he  is  performing  a  public  service,  and 
if  he  is  resisted  and  slain  the  homicide  is  not  to  be  excused  or  extenuated  on 
the  ground  of  self-defense  or  provocation,  but  is  to  be  imputed  to  the 
malignity  of  heart  which  is  the  essence  of  malice.4 

dd.  Limitations  of  Rule  —  (ad)  In  General. —  In  order  to  bring  any  person, 
whether  an  officer  or  a  private  citizen,  within  the  special  protection  of  the  law 
in  the  respect  under  consideration,  there  are  certain  prerequisites,5  without 
which  the  killing  of  a  public  officer,  though  in  the  execution  of  his  office,  may 
be  reduced  to  the  grade  of  manslaughter,6  or  may  be  altogether  excusable  on 
the  ground  of  self-defense.7 

(66)  Legal  Authority  to  Act  —  aaa.  in  General. —  Where  an  officer,  assuming  to  act  by 
virtue  of  his  office,  is  resisted  and  killed  in  consequence  thereof,  malice  is  not 
implied  so  as  to  make  the  killing  murder,  unless  he  had  legal  authority  to  do 
the  act  in  question ;  and  the  rule  is  the  same  in  case  of  a  private  citizen 
attempting  to  make  an  arrest  or  prevent  a  breach  of  the  peace.8 

Arrest  of  innocent  Person,  —  Where  an  officer,  on  a  reasonable  cause  of  sus- 
picion, attempts  to  make  an  arrest  without  a  warrant,  on  a  charge  of  felony, 
it  is  murder  to  kill  the  officer  in  resistance  of  the  arrest,  though  no  felony  had 
in  fact  been  committed.0 

bbb.  Acts  Done  under  Legal  Process.  —  An  officer,  acting  under  a  warrant  of  arrest  or 
other  process  issued  by  a  court  or  magistrate  having  jurisdiction  to  issue  it, 
has  legal  authority  to  execute  the  process,  unless  it  appears  on  its  face  to  be 
void.  He  is  not  bound,  nor  has  he  authority,  to  inquire  into  the  regularity 
or  legality  of  the  prior  proceedings.10 

1.  Actual  Presence  of  Officer  Not  Necessary.  —  was  beating.  State  v.  Ferguson,  2  Hill  L.  (S. 
Robinson  v.  State,  93  Ga.  77,  44  Am.  St.  Rep.  Car.)  619,  27  Am.  Dec.  412.  See  also  Mc- 
127.  Allister  v.  Territory,  1  Wash.  Ter.  360. 

2.  See  the  title  Arrest,  vol.  2,  p.  884  et  seq.  5.  See  the  three  next  following  subdivisions 

3.  See  infra,  this  title,  Justifiable  and  Excus-  of  this  section. 

a6le  Homicide.  6.  See  infra,  this  title,  Manslaughter. 

4.  Malice  Implied  from  Killing  Citizen  Acting        7.  See  the  title  Self-defense. 

in  Interest   of  Justice  —  England. — Ashton's  8.  Legal  Authority  of  Officer,  Etc.  —  Roberts  v. 

Case.   12    Mod.  256;    Thompson's    Case,  J.  State,  14  Mo.  138,  55  Am.  Dec.  97;  State  v. 

Kel.  66.  Evans,  161  Mo.  95;  People  v.  Wilson,  141  N. 

Alabama.  —  Dill  v.  State,  25  Ala.  15.  Y.   185;  People  v.  Randall,  1  Wheel.  Crim. 

California.  —  People  v.  Miller,  121  Cal.  343.  (N.  Y.)  258;  Galvin  v.  State,  6  Coldw.  (Tenn.) 

Georgia.  —  Snelling  v.  State,  87  Ga.  50.  285. 

Indiana.  —  Kennedy  v.  State,  107  Ind.  144,  As  to  When  an  Arrest  May  Be  Lawfully  Resisted, 

57  Am.  Rep.  99.  see  infra,  this  title,  Manslaughter;  and  the 

Kansas.  —  State  v.  Movvry,  37  Kan.  369.  title  Arrest,  vol.  2,  p.  909  et  seq. 

Missouri.  —  State  v.  Albright,  144  Mo.  638.  9.  Arrest  of  Innocent  Person.  —  Brown  v.  State, 

North  Carolina.  —  State  v.  Benton,  2  Dev.  &  62  N.  J.  L.  666;  Lewis  v.  State,  3  Head  (Tenn.) 

B.  L.  (19  N.  Car.)  196.  127. 

Pennsylvania.  —  Brooks  v.  Com.,  61  Pa.  St.  And  in  this  respect  the  killing  of  an  officer 

352,  100  Am.  Dec.  645.  is  to  be  distinguished  from  the  killing  of  a 

South  Carolina.  — State  v.  Anderson,  1  Hill  private  citizen,  for  no  suspicion,  however  well 

L.  (S.  Car.)  343.  founded,  will  bring  a  private  citizen,  altempt- 

Tennessee.  —  Tom  v.  State,  8  Humph.  (Tenn.)  ing  to  make  an  arrest,  within  this  special  pro- 

86;  Wilson  v.  State,  1 1  Lea  (Tenn.)  310.  tection  cf  the  law ;  and  therefore,  if  he  is  killed 

Texas.  —  Reyons  v.  State,  33  Tex.  Crim.  143,  while  so  acting,  it  is  not  murder  if  no  felony 

47  Am.  St.  Rep.  25.  had  in  fact  been  committed,  or  if,  though  a 

Separating  Combatants.  —  It  is  murder  to  kill  felony  had  been  committed,  the  accused  was 

a  person  where  the  only  provocation  was  that  not  the  guilty  partv.    1  Russ.  Cr.  735. 

he  had,  without  using  unnecessary  violence,  10.  Officer  Acting  under  Warrant. —  Brown  v. 

separated  the  accused  from  a  person  whom  he  State,  109  Ala,  70;  Roten  v.  State,  31  Fla.  514. 
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Knowledge  of  Prior  Facts  Sufficient  to  Avoid  Process.  —  The  rule  that  an  officer  will 

be  protected  in  serving  a  process  which  is  regular  on  its  face,  without  refer- 
ence  to  the  regularity  or  legality  of  fhe  proceedings  prior  to  its  issue,  has 
been  held  applicable  though  the  officer  knew  the  existence  of  antecedent 
f.tets  sufficient  to  render  the  process  void.1 

Defective  Warrant  Where  No  Warrant  Is  Necessary.  —  Even  if  a  warrant  of  arrest  is 
defective,  it  is  murder  to  kill  the  officer  attempting  to  execute  it,  if  the  cir- 
cumstances  are  such  as  to  authorize  an  arrest  without  a  warrant;  and,  in  that 
view,  the  warrant  is  admissible  in  evidence  to  show  the  good  faith  of  the 
efficer.2 

ccc.  Arrest  without  warrant.  —  An  officer  may  make  an  arrest  without  a  warrant, 
under  some  circumstances;3  and  if,  in  the  exercise  of  such  lawful  authority, 
he  is  killed,  it  is  murder.  * 

(«■)  Legality  in  Exercise  of  Authority.  —  Another  requisite  to  constitute  the  killing 
of  an  officer  or  other  person  murder  while  he  is  attempting  to  make  an  arrest, 
or  is  otherwise  acting  in  the  discharge  of  his  duty,  is  legality  in  the  manner 
of  performing  such  duty.5  If  he  exceeds  the  amount  of  force  that  the  occa- 
sion reasonably  requires,  he  commits  an  aggression  which  it  is  lawful  to  resist; 
and  if  a  conflict  ensues  and  he  is  killed,  the  homicide  may  be  reduced  to 
manslaughter,  as  having  been  committed  on  adequate  provocation,  or  it  may 
be  excusable  on  the  ground  of  self-defense,  according  to  the  circumstances 
of  the  case.6 

(dd)  Defendant's  Knowledge  of  Authority  —  aaa.  In  General.  —  The   third    requisite  to 

the  inference  of  malice  from  the  killing  of  an  officer  or  other  person  lawfully 
making  an  arrest  or  suppressing  a  disturbance,  or  otherwise  enforcing  the  law, 
is,  that  the  accused  should  have  known  or  had  reasonable  grounds  to  believe 
that  the  deceased  was  acting  under  authority,  and  it  must  appear  that  notice 
of  this  fact  was  given  to  the  accused,7  unless  he  knew  or  had  reasonable  cause 


Though  the  Warrant  under  Which  an  Arrest  Is 
Made  Be  Not  Strictly  Lawful,  or  if  it  express  not 
the  cause  particularly  enough,  yet,  if  the 
matter  be  within  the  jurisdiction  of  the  justice 
who  issued  it,  the  killing  of  the  officer  in  exe- 
cution of  such  warrant  is  murder.  Boyd  v. 
State,  17  Ga.  194;  Slate  v.  Jones,  88  N.  Car. 
071.  See  also  Reg.  v.  Allen,  17  L.  T.  N.  S. 
222. 

If  the  Warrant  Is  Void,  the  officer  attempting 
to  make  the  arrest  is  a  wrongdoer,  and  if  he 
is  killed  in  the  attempt,  the  slayer  is  guilty  of 
manslaughter  only.  Ferrer's  Case,  Cro.  Car. 
371,  W.  Jones  346;  Tackett  v.  State,  3  Yerg. 
(Tenn.)  392,  24  Am.  Dec.  582. 

As  to  the  Requisites  of  a  Warrant  of  Arrest,  see 
the  title  Warrants,  22  Encyc.  Pl.  and  Pr., 
p.  1071. 

1.  Officer's  Knowledge  of  Prior  Facts. —  Rainey 
v.  State,  20  Tex.  App.  455  (trial  for  the  murder 
of  a  constable  committed  while  he  was  levying 
under  a  writ  of  attachment). 

2.  Defective  Warrant  —  Existence  of  Grounds  for 
Arrest  Without  Warrant.  —  Alsop  v.  Com.,  4 
Ky.  L.  Rep.  547;  Salisbury  v.  Com.,  79  Ky. 
425- 

3.  Power  to  Arrest  Without  Warrant.  —  See  the 

title  Arrest,  vol.  2,  p.  869  el  sea. 

4.  Killing  Officer  Arresting  Without  Warrant 
Held  Murder.  —  Roberson  v.  State,  (Fla.  1900) 
28  So.  Rep.  424;  State  v.  Cushenberry,  157  Mo. 
168;  Lewis  v.  State,  3  Head  (Tenn.)  127. 

But  where  an  arrest  without  a  warrant 
would  be  illegal,  evidence  that  a  warrant  had 
issued  is  not  admissible,  if  it  was  not  in  the 
hands  of  the  officer  at  the  time  he  attempted  to 


make  the  arrest.  Miers  v.  State,  34 Tex.  Crim. 
161,  53  Am.  St.  Rep.  705. 

5.  Legality  in  Manner  of  Performance  of  Duty. 

—  Dover  v.  State,  109  Ga.  485;  Roberts  v. 
State,  14  Mo.  138,  55  Am.  Dec.  97;  Ex  p.  Sher- 
wood, 29  Tex.  App.  334. 

6.  See  infra,  this  title,  Manslaughter;  and 
the  title  Self-defense. 

7.  Necessity  of  Knowledge  or  Notice  of  Authority 

—  England.  —  Thompson's  Case,  J.  Kel.  66. 
United  Slates.  —  Starr  v.  U.  S.,  153  U.  S.  614. 
Alabama.  —  Brown  v.  State,  109  Ala.  70. 
Georgia. — Croom  v.  State,  85  Ga.  718,  21 

Am.  St.  Rep.  179;  Robinson  v.  State,  93  Ga. 
77,  44  Am.  St.  Rep.  127. 

Kentucky.  —  Mockabee  v.  Com.,  78  Ky.  380; 
Fleetwood  v.  Com.,  80  Ky.  1;  Dilger  v.  Com., 
88  Ky.  550;  Creigton  v.  Com.,  83  Ky.  142; 
Pennington  v.  Com.,  (Ky.  1899)  51  S.  W.  Rep. 
818. 

Missouri.  —  Roberts  v.  State,  14  Mo.  138,  55 
Am.  Dec.  97;  State  v.  Grant,  76  Mo.  236. 
New  Jersey.  —  Brown  v.  Slate,  62  N.  J.  L. 

666. 

New  York.  —  Yates  v.  People,  32  N.  Y.  509. 
Pennsylvania.  —  Brooks  v.  Com.,  61  Pa.  St. 
352,  100  Am.  Dec.  645. 

Texas.  —  Miller  v.  Stale,  31  Tex.  Ciim.  609, 
37  Am.  St.  Rep.  836. 

Though  the  rule  stated  in  the  text  is  well 
settled  by  the  authorities,  it  was  held  in  an 
early  case  that  it  made  no  difference  that  the 
accused  did  not  know  the  official  character  of 
the  person  killed.    Young's  Case,  4  Coke  4011. 

Ignorance  of  the  Law  sought  to  be  enforced 
by  an  officer  will  not  extenuate  the  killing  of 
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to  believe  it.*  The  notice  need  not  be  in  any  particular  form  of  words;  all 
that  is  necessary  is  that  the  party  be  informed  that  he  is  required  by  one 
having  the  authority  of  the  law  to  yield  submission  to  that  authority,2  and 
whether  or  not  there  was  a  sufficient  notification  is  a  question  for  the  jury.3 

bob.  Knowledge  of  Official  Character  Presumed.  —  It  is  said  that  a  regularly  commissioned 

sheriff,  constable,  etc.,  is  presumed  to  be  known  to  all  the  inhabitants  of  the 
county,  precinct,  or  district  for  which  he  is  elected  or  appointed.4  But  this 
presumption,  being  founded  on  the  publicity  and  notoriety  of  official  relation, 
is  not  to  be  indulged  if  the  officer  was  appointed  for  a  particular  occasion  only; 
such  special  officer  must  give  the  party  whom  he  seeks  to  arrest  some  notice 
of  his  authority  and  purpose.5 

ccc.  Knowledge  of  Cause  of  Arrest  Presumed.  —  If  a    pei'SOW    kllOWS   the    cause   of  the 

attempted  arrest,  it  is,  of  course,  unnecessary  to  give  him  notice  thereof,  and 
he  is  presumed  to  know  the  cause  when  he  is  taken  in  the  commission  of  a 
felony  or  in  fresh  pursuit  afterwards,  and  it  is  immaterial  whether  it  is  an 
officer  or  a  private  citizen  who  undertakes  to  make  the  arrest.6 

(c)  Killing  in  Perpetration  of,  or  Attempt  to  Perpetrate,  Felony  —  aa.  Rule  Stated.  — 
Where  a  homicide  is  commitled  in  the  perpetration  of,  or  attempt  to  perpe- 
trate, a  felony,  it  is  murder  though  there  was  no  intent  to  kill  or  even  to 
injure  the  person  killed  or  any  one  else.  The  law  in  such  a  case  attaches  to 
the  act  of  killing  the  felonious  intent  accompanying  the  crime  contemplated,7 


the  officer.  Thus  it  was  held  that  where  a 
policeman  was  killed  while  attempting  to  com- 
pel the  defendant  to  move  off  the  sidewalk, 
which  he  was  obstructing  contrary  to  a  cily 
ordinance,  it  was  no  defense  that  the  ordi- 
nance had  not  been  brought  10  the  defendant's 
knowledge.    Carter  v.  State,  22  Fla.  553. 

1.  When  Notice  Need  Not  Be  Given.  —  State  v. 
Mowry,  37  Kan.  369. 

Belief  or  Reasonable  Grounds  of  Belief  are 
equivalent  to  knowledge.  Croom  v.  State,  85 
Ga.  718,  21  Am.  St.  Rep.  179. 

Knowledge  of  Cause  of  Arrest.  —  If  the  accused 
did  not  know  that  the  deceased  was  an  officer, 
but  knew  that  the  deceased  was  endeavoring 
to  arrest  him  for  a  felony  as  any  private  citi- 
zen might  do  under  the  statute,  it  is  murder. 
Snelling  v.  State,  87  Ga.  50. 

Policeman  in  Uniform. — -The  fact  that  a 
policeman  in  dressed  in  his  official  uniform  is 
sufficient  notice  of  his  official  character  to  one 
whom  he  attempts  to  arrest.  State  v.  Evans, 
161  Mo.  95. 

Bui  where  the  homicide  was  committed  at 
night,  while  the  accused  was  being  pursued 
by  a  mob,  with  threats  of  violence,  and  he  was 
seized  by  a  policeman  whom  he  shot  and 
killed,  it  was  held  that  a  conviction  of  murder 
could  not  be  sustained,  unless  there  was  evi- 
dence that  the  accused  could  have  seen  and 
recognized  the  policeman's  uniform  and  in- 
signia of  office.    Yates  v  People,  32  N.  Y.  509. 

2.  No  Particular  Form  of  Notice  Required.  — 
Brown  v.  State,  109  Ala.  70. 

The  words,  "  You  are  my  prisoner,  sur- 
render," are  sufficient  notice  of  character  as  a 
peace  officer  when  the  officer  comes  suddenly 
on  criminals  of  whom  he  is  in  fresh  pursuit. 
People  v.  Pool,  27  Cal.  572. 

In  another  case  it  was  held  that  where  a  con- 
stable, acting  within  his  jurisdiction,  called  on 
the  defendant  to  surrender,  saying  "  You  are 
my  prisoner;  hands  up,"  there  was  a  sufficient 
notification  of  the  constable's  purpose  to  make 
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an  arrest  in  the  exercise  of  his  lawful  au- 
thority.   State  v.  Spaulding,  34  Minn.  361. 

3.  Sufficiency  of  Notification  a  Question  for  Jury. 
—  State  v.  Spaulding,  34  Minn.  361;  State  v. 
Hayes,  89  Mo.  262. 

4.  Presumption  of  Knowledge  of  Official  Au- 
thority.—  Brown  v.  State,  109  Ala.  70. 

5.  No  Presumption  as  to  Special  Officers.  — 
Brown  v.  State,  109  Ala.  70. 

6.  Knowledge  of  Cause  of  Arrest  Presumed  — 
Fresh  Pursuit. —  Rex  v.  Whithorne,  3  C.  &  P. 
394,  14  E.  C.  L.  366;  People  v.  Pool,  27  Cal. 
572;  State  v.  Mowry,  37  Kan.  369;  State  v. 
Evans,  161  Mo.  95;  Lewis  v.  State,  3  Head 
(Tenn.)  127. 

7.  Killing  in  Perpetration  of,  or  Attempt  to  Per- 
petrate, Felony  —  England.  —  Reg.  v.  Serne,  16 
Cox  C.  C.  31 1. 

Alabama.  —  Kilgore  v.  State,  74  Ala.  I; 
Holmes  v.  State,  88  Ala.  26,  16  Am.  St. 
Rep.  17. 

California.  —  People  v.  Bealoba,  17  Cal.  389; 
People  v.  Doyell,  48  Cal.  94;  People  v.  Ma- 
jors, (Cal.  1884)  2  Pac.  Rep.  744,  65  Cal.  138, 
52  Am.  Rep.  295;  People  v.  Keefer,  65  Cal. 
232;  People  v.  Olsen,  80  Cat.  122. 

Georgia.  —  Stovall  v.  State,  106  Ga.  443;  Mc- 
Pherson  v.  State,  22  Ga.  478. 

Hawaii.  —  Rex  v.  Bush,  I  Hawaii  38. 

Illinois.  —  Adams  v.  People,  109  111.  444,  50 
Am.  Rep.  617;  Butler  v.  People.  125  III.  641, 
8  Am.  St.  Rep.  423. 

Indiana.  —  Stocking  v.  State,  7  Ind.  326. 

Iowa.  —  State  v.  Shelledy,  8  Iowa  477;  State 
v.  Weems,  96  Iowa  426. 

Louisiana.  —  State  v.  Dcschamps,  42  I. a. 
Ann.  567,  21  Am.  St.  Rep.  392. 

Main,-.  —  State  i>.  Smith,  32  Me.  369,  54  Am. 
Dec.  578;  Smith  v.  State,  33  Me.  48,  54  Am. 
Dec.  607. 

Massac  httsetls.  —  See  Com.  v.  Mink,  123 
Mass.  422,  25  Am.  Rep.  109. 

Minnesota.  —  State  v.  Barrett,  40  Minn.  77. 
Missouri.  —  State   v.    Green,  66  Mo.  631; 
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and  where  the  statutes  of  a  state  classify  offenses  as  felonies  and  misde- 
meanors  respectively,  thus  making  some  acts  felonies  which  were  not  such  at 
common  law,  and  vice  versa,  the  question  whether  the  intended  offense  is  a 
felony  or  not  is  to  be  ascertained  by  the  statute  classification.1 

Rule  Against  Proof  of  Other  Crimes.  —  It  has  been  argued  that  to  permit  the 
introduction  of  evidence  that  the  accused,  at  the  time  of  the  homicide,  was 
engaged  in  the  commission  of  another  felony,  is  a  violation  of  the  rule  against 
the  proof  of  other  crimes  than  the  one  charged  in  the  indictment.  It  is  very 
clear,  however,  that  such  evidence  is  not  subject  to  this  objection,  but  it  is 
admissible  as  a  part  of  the  res  gestce  to  show  the  criminal  intent.8 

id.  What  Constitutes  Killing  in  Perpetration,  etc.,  of  Felony.  — A  homicide  is 
committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  a  felony  when  the 
accused,  intending  to  commit  some  felony  other  than  homicide,  is  engaged 
in  the  performance  of  any  one  of  the  natural  series  of  acts  which  such  intent 
requires  for  its  full  execution,  and,  while  so  engaged  and  in  consequence 
thereof,  kills  some  one,  either  intentionally  or  otherwise ;  or,  in  other  words, 
whenever  the  fatal  act  is  done  within  the  res  gestce  of  the  intended  felony.3 
This  is  the  case  where  death  was  caused  by  personal  violence  to  the  victim 
of  a  robbery,4  or  rape,5  or  where  the  accused,  while  engaged  in  the  commis- 
sion of,  or  attempt  to  commit,  a  burglary,  struck  the  fatal  blow  either  to  effect 
his  escape  or  to  overcome  resistance.6    It  is  also  murder  within  this  rule 


State  v.  Hopkirk,  84  Mo.  278;  State  v.  Meyers, 
99  Mo.  107;  State  v.  Murray,  126  Mo.  526; 
State  v.  Foster,  136  Mo.  653;  State  v.  Schmidt, 
136  Mo.  644. 

Nebraska.  —  Henry  v.  State,  51  Neb.  149,  66 
Am.  St.  Rep.  450;  Morgan  v.  State,  51  Neb. 
672. 

Nevada.  —  State  v.  Millain,  3  Nev.  409;  State 
v.  Raymond,  n  Nev.  98;  State  v.  Lopez,  15 
Nev.  407;  Stale  v.  Gray,  19  Nev.  212. 

New  Hampshire.  —  State  v.  Pike,  49  N.  H. 
399,  6  Am.  Rep.  533. 

New  Jersey.  —  State  v.  Cooper,  13  N.  J.  L. 
361,  25  Am.  Dec.  490;  Roesel  v.  State,  62  N. 
J.  L.  216. 

New  York.  —  Buel  v.  People,  78  N.  Y.  492, 
34  Am.  Rep.  555;  People  v.  VVillett.  102  N.  Y. 
251;  People  v.  Miles,  143  N.  Y.  383:  People  v. 
Wilson,  145  N.  Y.  628;  People  v.  Cole,  (Oyer 
&  T.  Ct.)  2  N.  Y.  Crim.  108. 

Oregon.  —  Stale  i>.  Brown,  7  Oregon  186. 

Pennsylvania.  —  Com.  v.  Flanaean,  7  W.  & 
S.  (Pa.)  415. 

South  Carolina.  —  State  v.  Jenkins,  14  Rich. 
L.  (S.  Car.)  215,  94  Am.  Dec.  132. 

Texas.  —  Singleton  v.  State,  1  Tex.  App.  501 ; 
Pharr  v.  State,  7  Tex.  App.  472;  Giles  v.  State, 
23  Tex.  App.  281. 

West  Virginia.  —  State  v.  Morrison,  49  W. 
Va.  210. 

Wisconsin.  —  Terrill  v.  State,  74  Wis.  278. 

Thus  shooiing  at  poultry  with  intent  to  steal 
the  poultry,  and  accidentally  killing  a  man, 
has  been  held  murder.    Foster  Cr.  L.  259. 

Suggested  Limitation  of  Rule.  —  While  the  au- 
thorities, almost  without  exception,  support 
the  broad  statement  of  the  rule  as  given  in  the 
text,  il.  has  been  questioned  whether  it  should 
not  be  confined  to  felonious  acts  which  are 
dangerous  to  life.  Reg.  v.  Sern6,  16  Cox  C. 
C.  311. 

The  Degree  of  Murder  thus  committed  depends 
on  the  species  of  felony  in  the  perpetration 
of,  or  attempt  10  perpetrate,  which  the  homi- 


cide was  committed.  See  infra,  this  section. 
Degrees  0/  Murder. 

1.  Statutory  Felonies  Held  Within  Rule.  — 
State  v.  Smith,  32  Me.  369,  54  Am.  Dec.  578; 
People  v.  Enoch,  13  Wend.  (N.  Y.)  159,  27 
Am.  Dec.  197;  People  v.  Deacons,  109  N.  Y. 
374.  But  see  contra.  Powers  v.  Com.,  (Ky. 
1901)  61  S.  W.  Rep.  735. 

Killing  in  Attempt  to  Escape  from  Jail.  —  It  is 
a  felony,  under  the  New  York  statute,  for  a 
person  who  is  imprisoned  on  a  charge  of 
felony  to  attempt  to  escape  from  jail;  and  if,  in 
such  attempt,  he  kills  the  jailer,  it  is  murder, 
whether  he  succeeded  in  the  attempt  or  not. 
People  v.  Johnson,  no  N.  Y.  134,  affirming  46 
Hun  (N.  Y.)  667. 

2.  Rule  Against  Proof  of  Other  Crimes  Not  Vio- 
lated. —  State  v.  Deschamps,  42  La.  Ann.  567, 
21  Am.  St.  Rep.  392.  See  also  the  title  Res 
Gestae. 

For  a  Full  Discussion  as  to  the  rule  in  criminal 

cases  respecting  the  admissibility  of  evidence 
of  other  ciimes  than  that  charged  in  the  in- 
dictment, see  the  title  Proof  of  Other  Crimes. 

3.  What  Constitutes  Killing  in  Perpetration  of, 
or  Attempt  to  Perpetrate,  Felony.  —  Bissol  v. 
State,  53  Ind.  408;  State  v.  Murray,  126  Mo. 
526;  State  v.  Donnelly,  130  Mo.  642;  Com.  v. 
Eagan,  190  Pa.  St.  10;  Isaacs  v.  State,  36  Tex. 
Crim.  505. 

4.  Killing  in  Course  of  Robhery.  —  Reg.  v.  Lee, 
4  F.  &  F.  63;  Moynihan  v.  State,  70  Ind.  126, 
36  Am.  Rep.  178;  State  v.  Johnson,  72  Iowa 
393;  State  v.  Barrett,  40  Minn.  77;  State  c. 
Sexton,  147  Mo.  89;  Greer  v.  State,  (Tex. 
Crim.  1898)  45  S.  W.  Rep.  13.  See  also  infra, 
this  section,  Degrees  of  Murder  —  Murder  in 
First  Degree. 

5.  Killing  in  Commission  of  Rape.  —  Morgan 
v.  State.  51  Neb.  672.  See  also  infra,  this  sec- 
tion, Decrees  of  Murder  —  Murder  in  First 
Degt  ee. 

6.  Killing  in  Commission  of  Burglary.  —  Bissot 
v.  State,  53  Ind.  408;  Hedrick  r.  Slate,  40  Tex. 
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where  the  accused  administered  drugs  for  the  purpose  of  producing  merely 
temporary  unconsciousness  in  order  to  accomplish  a  felonious  intent,  but 
death  resulted,1  or  where  he  set  fire  to  a  house,  and  a  person  in  the  house 
was  burned  to  death.2  This  rule  has  likewise  been  applied  where  the  deceased 
was  killed  while  interfering  to  prevent  the  accused  from  committing  a  felony, 
and  it  is  immaterial  whether  the  fatal  blow  was  intentionally  struck  out  of 
resentment  at  the  interference.3  or  whether  the  killing  was  unintentional.4 

Attempts  Distinguished  from  Preparation.  —  In  order  that  a  homicide  may  consti- 
tute murder  as  having  been  committed  in  an  attempt  to  perpetrate  another 
felony,  there  must  have  been  some  overt  act  done  in  part  execution  of  the 
felonious  intent,  as  distinguished  from  acts  of  preparation  only.  Thus,  where 
the  intent  is  to  commit  burglary,  the  acts  of  providing  instruments  and 
appliances  and  going  to  the  house  are  acts  merely  of  preparation  ;  but  seizing 
or  striking  the  owner  of  the  house,  who  is  found  outside,  is  a  step  of  the 
actual  crime  and  operates  to  merge  the  intent  in  the  attempt.5 

Attempt  to  Commit  Suicide.  —  If  a  person  accidentally  kills  another  in  an 
attempt  to  commit  suicide,  it  is  murder  in  those  jurisdictions  where  there  has 
been  no  change  of  the  common-law  rule  that  suicide  is  a  felony.6  If,  how- 
ever, suicide  is  excluded  by  statute  from  the  category  of  felonies,  it  would 
seem  on  principle  that  a  homicide  accidentally  committed  while  attempting 
suicide  would  not  constitute  murder,  unless  the  method  employed  were  such 
as  would  be  dangerous  to  others.7 

cc.  Attempting  to  Kill  Third-Person.  —  It  has  often  happened  that  a  person 
has  been  unintentionally  killed  by  an  act  aimed  at  another,  and  this  may  or 
may  not  be  a  criminal  homicide,  according  to  the  intent  with  which  the  act 
causing  the  death  was  done.8  If  such  act  was  done  in  an  attempt  to  kill 
some  one  under  such  circumstances  that  it  would  have  been  murder  had  the 
attempt  succeeded,  but  by  accident  or  mistake  a  person  other  than  the  one 
intended  is  killed,  the  homicide  so  committed  is  murder.9    The  most  usual 


Crim.  532.  See  also  infra,  this  section,  Decrees 
of  Murder  —  Killing  in  Perpetration  of ',  or  At- 
tempt to  Perpetrate ,  Designated  Felonies. 

1.  Administering  Drugs  to  Victim  of  Intended 
Felony.  —  State  v.  Deschamps,  42  La.  Ann.  567, 
21  Am.  St.  Rep.  392;  Rupe  v.  State,  (Tex. 
Crim.  1901)  61  S.  W.  Rep.  929. 

Killing  in  Procuring  Abortion. —  In  those 
jurisdictions  where  abortion  is  made  a  felony 
by  statute,  one  who  causes  the  death  of  a 
woman  by  the  use  of  drugs  in  procuring  an 
abortion  is  guilty  of  murder.    Stale  v.  Smith, 

32  Me.  369,  54  Am.  Dec.  578;  Smith  v.  State, 

33  Me.  48,  54  Am.  Dec.  607.  As  to  abortion 
as  a  statutory  crime,  see  the  title  Abortion, 
vol.  1,  p.  186.  As  to  the  grade  of  the  offense 
at  common  law  of  causing  the  death  of  a 
woman  in  procuring  an  abortion,  see  infia, 
this  section.  Gross  Recklessness  and  Misconduct. 

The  Killing  of  the  Unborn  Child  as  one  of  the 
consequences  of  an  abortion  is  discussed  supra, 
this  title,  Elements  of  Criminal  Homicide  — 
The  Person  Killed. 

2.  Homicide  in  Perpetration  of  Arson.  —  Rex  v. 
Smithies,  5  C.  &  P.  332,  24  E.  C.  L.  345;  Red- 
dick  v.  Com.,  (Ky.  1895)  33  S.  VV.  Rep.  416. 
See  also  infra,  this  section,  Degrees  of  Murder 
—  Murder  in  First  Degree. 

3.  Fatal  Blow  Struck  Out  of  Resentment  at  In- 
terference.—  People  v.  Miller,  121  Cal.  343; 
State  v.  Benton,  2  Dev.  &  B.  L.  (19  N.  Car.) 
196.  See  also  supra,  this  section,  Killing  Offi- 
cers and  Others  in  Discharge  of  Public  Duty. 

4.  Accidental  Killing.  —  Thus,  where  the  ac- 
cused, with  a  drawn  pistol,  was  seeking  a 


difficulty  with  a  third  person,  which  the  de- 
ceased endeavored  to  prevent,  and  the  deceased 
was  killed  by  the  accidental  discharge  of  the 
pistol,  it  was  held  murder.  Holmes  v.  State, 
88  Ala.  26,  16  Am.  St.  Rep.  17.  See  also  infra, 
this  division  of  this  section,  Attempting  to  Kill 
Third  Person. 

5.  Attempts  Distinguished  from  Preparation.  — 
Com.  v.  Eagan,  190  Pa.  St.  10.  And  see  gen- 
erally the  title  Attempts  to  Commit  Crime, 
vol.  3,  p.  250. 

6.  Killing  in  Attempt  to  Commit  Suicide  Held 
Murder.  —  State  v.  Levelle,  34  S.  Car.  120, 
27  Am.  St.  Rep.  799.  See  State  v.  Lindsey,  19 
Nev.  47,  3  Am.  St.  Rep.  776.  See  supra,  this 
title,  Elements  of  Criminal  Homicide  —  Intent  — 
Against  Whom  Directed;  and  see  genetally  the 
title  Suicide. 

7.  Suicide  Not  Felony  under  Local  Statute.  — 
In  Com.  v.  Mink,  123  Mass.  422,  25  Am.  Rep. 
109,  the  accused  attempted  to  kill  herself  and 
accidentally  killed  the  deceased.  The  jury 
found  the  accused  guilty  of  manslaughter,  and 
the  court,  in  affirming  the  conviction,  inti- 
mated (hat,  though  suicide  is  not  a  felony 
under  the  Massachusetts  statute,  it  is  still  so 
malicious  in  the  legal  sense  that  the  conviction 
would  have  teen  sustained  had  it  been  for 
murder  instead  of  manslaughter. 

8.  See  supra,  this  title,  Elements  of  Criminal 
Homicide  —  Intent. 

9.  Murder  in  Attempting  to  Kill  Third  Person. 
—  See  generally  the  cases  cited  in  the  three 
next  following  notes. 

"  It  is  every  man's  business  to  foresee  what 
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instances  in  which  this  principle  has  been  applied  are  where  the  accused 
mistook  the  identity  of  his  victim  with  the  result  that  he  killed  one  person  in 
the  belief  that  he  was  killing  another,1  or  in  attempting  to  kill  one  person 
accidentally  killed  another,  as  where  a  shot  fired  at  one  missed  its  mark  and 
killed  a  bystander.8  So,  too,  it  is  murder  where  the  deceased  died  from 
taking  poison  which  the  accused  had  laid  for  another  person.3 

Necessity  of  Voluntary  Action.  —  It  has  been  held  that  where  the  accused  went 
into  a  crowd  for  the  declared  purpose  of  killing  some  one,  but  before  he  made 
any  effort:  to  carry  such  purpose  into  effect  his  gun  was  accidentally  dis- 
charged, killing  a  man  behind  him,  it  was  not  murder.4  But  even  an  acci- 
dental killing  will  constitute  murder  if  the  mishap  was  the  result  of  an  active 
effort  on  the  part  of  the  accused  to  carry  out  his  intent  to  kill.6 

(2)  Means  or  Mode  of  Killing — (a)  Circumstances  of  Cruelty  or  Atrocity.  —  The 
mode  or  manner  of  perpetrating  a  homicide  may  show  the  malignity  and 


wrong  or  mischief  may  happen  from  that 
which  he  does  with  an  ill  intention,  and  it 
sliLill  be  no  excuse  for  him  to  say  that  he  in- 
tended to  kill  another  and  not  the  person  killed. 
*  *  *  For  the  end  of  the  act  shall  be  con- 
strued by  the  beginning  of  it,  and  the  last 
part  shall  taste  ol  the  first,  and  as  the  begin- 
ning of  the  act  had  malice  prepense  in  it,  and 
consequently  imported  murder,  so  the  end  of 
the  act,  viz  ,  the  killing  of  another,  shall  be 
in  the  s.im:  degree,  and  therefore  it  shall  be 
murder."    Reg.  v.  Saunders,  Plowd.  474. 

Even  Where  the  Attempt  Is  to  Kill  One's  Self,  if 
another  person's  death  is  caused  thereby  it  is 
murder.  See  the  next  preceding  paragraph, 
Attempt  to  Commit  Suicide. 

As  to  the  Degree  of  a  murder  committed  in 
an  attempt  to  kill  a  third  person,  see  infra, 
this  section,  Degrees  of  Murder. 

1.  Mistake  as  to  Identity  of  Person  Killed  — 
England.  —  See  Reg.  v.  Smith,  33  Eng.  L.  & 
Eq.  567. 

Alabama.  —  Clarke  v.  State,  78  Ala.  474,  56 
Am.  Rep.  45. 

Delaware.  —  State  v.  Dugan,  I  Houst.  Crim. 
Cas.  (Del.)  563. 

Indiana.  —  Brown  v.  State,  147  Ind.  28.  See 
also  Walker  v.  State,  8  Ind.  290. 

Kentucky. — Burchett  v.  Com.,  (Ky.  1886)  1 
S.  W.  Rep.  423;  Jennings  v.  Com.,  13  Ky.  L. 
Rep.  79,  16  S.  W.  Rep.  348. 

Pennsylvania.  — Com.  v.  Klose,  4  Kulp  (Pa.) 
in. 

2.  Shooting  or  Striking  at  One  Person  and  Acci- 
dentally Killing  Another  — ■  England.  —  Reg.  v. 
Cleary,  2  F.  &  F.  850;  Mansfield's  Case,  Moo. 
K.  B.  87. 

Alabama.  —  Tid  well  v.  State,  70  Ala.  33.  See 
also  Jackson  v.  Slate,  106  Ala.  12. 

Delaware.  —  State  v.  O'Niel,  I  Houst.  Crim. 
Cas.  (Del.)  468. 

Elorida.  —  See  Pinder  v.  State,  27  Fla.  370, 
26  Am.  St.  Rep.  75. 

Georgia.  —  Durham  v.  State,  70  Ga.  264. 

Illinois.  —  Butler  v.  People,  125  111.  641,  8 
Am.  St.  Rep.  423. 

Kentucky.  —  Golliher  v.  Com.,  2  Duv.  (Ky.) 
164,  87  Am.  Dec.  493;  Warren  v.  Com.,  99  Ky. 
370. 

Maine.  —  State  v.  Gilman,  69  Me.  163,  3T 
Am.  Rep.  257. 

Mississippi.  —  Barcus  v.  State,  49  Miss.  17, 
19  Am.  Rep.  I. 


Missouri.  —  State  v.  Payton,  90  Mo.  220; 
State  v.  Gilmore,  95  Mo.  554;  Slate  v.  Renfrow, 
in  Mo.  589;  State  v.  Clark,  147  Mo.  20.  See 
State  v.  Jump,  90  Mo.  171;  State  v.  Mont- 
gomery, 91  Mo.  52. 

Montana.  —  Territory  v.  Rowand,  8  Mont. 
110,  432. 

Nevada.  — State  v.  Raymond,  11  Nev.  98. 
Ohio.  —  Wareham  v.  State,  25  Ohio  St.  601: 
State  v.  Brooks,  1  Ohio  Dec.  (Reprint)  407,  9 
West.  L.  J.  109. 

Oregon.  —  State  v.  Johnson,  7  Oregon  210; 
State  v.  Murray,  n  Oregon  413. 

Pennsylvania. — Com.  v.  Breyesse,  160  Pa. 
St.  451,  40  Am.  St.  Rep.  729,  34  W.  N.  C.  (Pa.) 
228;  Com.  v.  Hare,  2  Pa.  L.  J.  Rep.  467,  4  Pa. 
L.  J.  257. 

Texas.  —  Angell  v.  State,  36  Tex.  542,  14 
Am.  Rep.  380;  McConnell  v.  State,  13  Tex. 
App.  390;  Richards  v.  State,  35  Tex.  Crim.  38; 
Howard  v.  State,  (Tex.  Crim.  1900)  58  S.  W. 
Rep.  77. 

Washington.  —  State  z/.  McGonigle,  14  Wash. 
594- 

3.  Poison  Intended  for  Another.  —  Gore's  Case, 
9  Coke  8i<7/  State  ».  Evans,  1  Marv.  (Del.)  477; 
State  v.  Fulkerson,  Phil.  L.  (61  N.  Car.)  233. 

In  Reg.  v.  Saunders,  Plowd.  473,  the  accused 
put  poison  in  an  apple  and  gave  it  to  his  wife, 
for  the  purpose  of  killing  her,  and  she,  instead 
of  eating  it  herself,  gave  it  to  her  child,  who 
ate  it  and  died  from  the  poison.  It  was  held 
that  the  accused  was  guilty  of  murder. 

4.  Accident  Not  Resulting  from  Attempt  to  Kill. 
—  Golliher  v.  Com.,  2  Duv.  (Ky.)  163,  87  Am. 
Dec.  493.  In  this  case  the  defendant  v.'ent 
into  a  crowd  declaring  his  purpose  to  kill 
some  one.  While  he  was  standing  with  his 
gun  on  his  shoulder,  it  was  accidentally  dis- 
charged and  killed  one  of  his  ftiends  who  was 
standing  behind  him.  It  was  held  that  this 
was  not  murder,  because  the  homicide  hap- 
pened entirely  by  accident,  and  not  as  the  re- 
sult of  any  act  of  the  defendant  in  carrying 
out  his  declared  purpose  to  kill. 

5.  Accident  Resulting  from  Attempt  to  Kill.  — 
In  Holmes  v.  State,  88  Ala.  26,  16  Am.  St.  Rep. 
17,  the  accused  had  drawn  his  pistol  with  the 
intention  of  shooting  a  third  person.  The  de- 
ceased undertook  to  prevent  the  affray,  and  in 
the  ensuing  struggle  between  him  and  the 
accused  the  pistol  was  accidentally  discharged, 
killing  the  deceased.    It  was  held  that  the 
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depravity  of  spirit  from  which  malice  is  to  be  inferred,  as  where  the  act  was 
attended  with  great  cruelty  or  was  done  in  an  unusual  manner.1 

What  Constitutes  a  killing  in  a  cruel  and  unusual  manner  is  a  question  for  the 
determination  of  the  jury,  as  there  is  no  standard  by  which  the  court  could 
determine  it.a 

(b)  Use  of  Deadly  Weapons  —  aa.  Rule  Stated. — -According  to  the  well-settled 
principle  of  criminal  law  that  a  person  is  presumed  to  have  intended  the 
natural  and  probable  consequences  of  his  voluntary  acts,  a  presumption  of 
malice  arises  where  it  is  shown  that  the  homicide  was  committed  with  a 
deadly  weapon,  and  none  of  the  attendant  circumstances  are  shown.3  If, 
however,  the  circumstances  of  the  killing  are  shown  in  evidence,  whether  on 


accused  was  guilty  of  murder.  See  also  Mc- 
Pherson  v.  Slate,  22  Ga.  478:  Wheatly  v.  State, 
(Tex.  Crim.  1897)  39  S.  W.  Rep.  672. 

1.  Malice  Implied  from  Circumstances  of  Atrocity 

—  Rule  Stated  —  England.  —  1  East  P.  C.  214. 
Missouri. — Stale        Liuney,  52    Mo.  40; 

Slate  v.  Brown,  119  Mo.  527;  State  v.  Dues- 
trow,  137  Mo.  44. 

North  Carolina.  —  State  v.   Hoover,  4  Dev. 

6  B.  L.  (20  N.  Car.)  365,  34  Am.  Dec.  383. 
South  Carolina.  —  State  v.  Levelle,  34  S.  Car. 

120,  27  Am.  St.  Rep.  799. 

Virginia.  —  M'Whirt's  Case,  3  Grail.  (Va.) 
566.  46  Am.  Dec  .  196. 

Washington.  — Slate  v.  Coella,  8  Wash,  512. 

Illustrations —  Strangling  Victim  After  Over- 
powering Him  in  Fight.  —  Rex  z\  Shaw,  6  C.  & 
P.  372,  25  E.  C.  L  413. 

Tying  Boy  to  Tail  of  Horse.  —  Hallo  way's 
Case,  Cro.  Car.  131,  W.  Jones  198. 

Beating  Infant  in  Manner  or  wi/h  Instrument 
Calculated  to  Kill, — Tempe  v.  Stale,  40  Ala. 
350;  Powell  v.  State,  67  Miss.  119. 

Beating  Sick  Woman  with  Knowledge  that 
Death  Would  Probably  Result. —  Com.  v.  Fox, 

7  Gray  (Mass.)  585;  Murphy  v.  People,  9  Colo. 
435- 

Stamping  and  Kicking  Victim.  —  Com.  v. 
Devlin,  126  Mass.  253.  In  this  case  the  cir- 
cumstances were  of  unusual  atrocity.  The 
deceased  was  the  wife  of  the  accused,  and  he 
caused  her  dsalh  by  stamping  and  jumping  on 
her  person,  and  kicking  her  on  the  head,  neck, 
chest,  and  abdomen,  while  she  was  prostrate 
on  the  floor.  These  atrocious  acts  were  re- 
peated at  intervals  during  the  day. 

Killing  a  Sleeping  Person.  —  Killer  ?>.  Com., 
124  Pa.  St.  92,  23  W.  N.  C.  (Pa.)  314. 

The  Number  and  Character  of  the  Wounds  may 
be  shown  to  prove  the  atrocity  of  the  homi- 
cide.   Com.  v.  Straesser,  153  Pa.  St.  451. 

Fighting  "Up  and  Down."  —  In  Thorpe's 
Case,  1  Lewin  C.  C.  171,  the  accused  killed 
the  deceased  while  Ihey  were  fighting  "  up 
and  down."  This  brutal  practice,  peculiar  to 
the  north  of  England,  is  distinguished  by  the 
atrocious  circumstance  of  stamping  and  kick- 
ing a  fallen  adversary  with  the  heavy  clogs 
usually  worn  in  that  region.  The  indictment 
was  for  manslaughter,  and  the  accused  was 
convicted,  but  Bayley,  J.,  told  him  that,  if  he 
had  been  charged  with  murder,  a  conviction 
would  have  been  sustained. 

2.  Question  for  Jury.  —  State  v.  Linney,  52 
Mo.  40. 

3.  Malice  Implied  from  Use  of  Deadly  Weapons 

—  England.  —  Macklin's  Case,  2  Lewin  C.  C. 
225;  Reg.  v.  Smith,  8  C.  &  P.  160,  34  E.  C.  L. 


334;  R.  v.  Moir,  2  Roscoe  Crim.  Ev.  (8th  ed.) 
804.  And  see  this  case  as  stated  in  Rex  v. 
Price.  7  C.  &  P.  178.  32  E.  C.  L.  486. 

Canada.  —  Reg.  v.  McDowell,  25  U.  C.  Q.  B. 
112. 

United  Stales.  —  Acers  v.  U.  S.,  164  U.  S. 
388;  U.  S.  v.  Outerbridge,  5  Sawy.  (U.  S.)  620; 
U.  S.  v.  McGlue,  I  Curt.  (U.  S.)  1;  State  v. 
Gosnell,  74  Fed.  Rep.  734. 

Alabama.  —  Oliver  v.  State,  17  Ala.  587;  Dill 
v.  State,  25  Ala.  15;  Murphy  v.  Slate,  37  Ala. 
142;  Hadley  State,  55  Ala.  31;  Commander 
v.  State,  60  Ala.  1;  Washinglon  v.  State,  60 
Ala.  10,  31  Am.  Rep.  28,  3  Am.  Crim.  Rep. 
171;  Ex  p.  Brown.  63  Ala.  187;  Roberts  v. 
State,  68  Ala.  156,  Smith  v.  State,  68  Ala.  424; 
Cross  v.  State,  68  Ala.  476;  Collier  v.  State, 
69  Ala.  247;  De  Arman  7.  Stale,  71  Ala.  351; 
Ex  p.  Warrick,  73  Ala.  57;  Wills  v.  Stale,  74 
Ala.  21;  Jackson  v.  State,  81  Ala.  33;  Gibson 
v.  State,  89  Ala.  121,  18  Am.  St.  Rep.  96; 
Hornsby  v.  State,  94  Ala.  55;  Young  v.  Slate, 
95  Ala.  4;  Handley  v.  State,  96  Ala.  48,  38  Am. 
St.  Rep.  81;  Sullivan  v.  State,  102  Ala.  135,  48 
Am.  St.  Rep.  22;  Miller  v.  State,  107  Ala.  40; 
Compton  v.  State,  no  Ala.  24;  Kilgore  v. 
State,  124  Ala.  24. 

Arizona.  —  Halderman  v.  Territory,  (Ariz. 
1900)  60  Pac.  Rep.  876. 

Arkansas.  —  Bivens  v.  Stale,  11  Ark.  455; 
Atkins  v.  Stale,  16  Aik.  568;  McAdams  v. 
State,  25  Ark.  405;  Palmore  v.  State,  29  Ark. 
248. 

California.  —  People  v.  March,  6  Cal.  543; 
P  ople  v.  Barry,  31  Cal.  357;  People  v.  Bush- 
ton,  80  Cal.  160;  People  v.  Bruggy,  93  Cal. 
476. 

Colorado.  —  Hill  v.  People,  I  Colo.  437;  Mur- 
phy v.  People,  9  Colo.  439;  Power  v.  People, 
17  Colo.  178. 

Dakota.  —  U.  S.  v.  Crow  Dog,  3  Dak.  106. 
Delaware.  —  State  v.  Ward,  5  Harr.  (Del.) 
496;  State  v.  Gardner,  1  Houst.  Crim.  Cas. 
(Del.)  146;  State  v.  Walker,  9  Houst.  (Del.) 
464. 

District  of  Columbia.  —  U.  S.  v.  Schneider, 
21  D.  C.  381. 

Florida.  —  Holland  v.  State,  12  Fla.  117. 
Georgia.  —  Moon  v.  State,  68  Ga.  687;  Boat- 
wright  v.  State,  89  Ga.  140;  Stovall  v.  State, 
106  Ga.  443;  llanye  v.  State,  99  Ga.  212. 
Illinois.  —  Davison  v.  People.  90  III.  221. 
Indiana. —  Exp.  Moore,  30  Ind.  197;  Mur- 
phy v.  Stale,  31  Ind.  511;  Miller  v.  State,  37 
Ind.  432;  McDermott  v.  State,  89  Ind.  187; 
Boyle  v.  State,  105  Ind.  469,  55  Am.  Rep.  218; 
Walker  v.  Stale,  136  Ind.  663;    Newport  v. 
Slate,  140  Ind.  299;  Deilks  :■.  State,  141  Ind. 
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the  part  of  the  state  or  of  the  accused,  no  presumption  of  malice  arises,  but  the 
question  is  to  be  determined  from  the  circumstances  in  evidence  like  any 
other  fact. 1 

Deliberate  Use  cf  Weapon.  —  It  is  not  the  bare  fact  that  the  deceased  was  killed 
by  a  deadly  weapon  in  the  hands  of  the  accused  that  raises  the  presumption 
of  malice;  it  must  also  be  shown  that  the  use  of  the  weapon  was  the  delib- 
erate  or  intentional  act  of  the  accused.8  This,  like  other  matters  of  intent, 
is  to  be  gathered  from  the  circumstances  of  the  case,  such  as  the  fact  that  the 


23;  Voght  v.  State,  145  Ind.  12;  Beauchamp 
v.  State,  6  Blackf.  (Ind.)  300. 

Iowa.  —  State  v.  Ostrander,  18  Iowa  435; 
State  v.  Decklotts,  ig  Iowa  447;  State  v.  Zei- 
bart,  40  Iowa  169;  State  v.  Jones,  64  Iowa  349; 
State  v.  Perigo,  70  Iowa  657;  State  v.  Rains- 
barger,  71  Iowa  746;  State  v.  Cater,  100  Iowa 
501. 

Kentucky.  —  Kriel  v.  Com.,  5  Bush  (Ky.)  373. 

Louisiana.  —  State  v.  Deschamps,  42  La. 
Ann.  567,  21  Am.  St.  Rep.  392. 

Massachusetts.  —  Com.  v.  York  9  Met. 
(Mass.)  93,  43  Am.  Dec.  373. 

Michigan, — People  v.  Wolf,  95  Mich.  625. 
See  Wellar  v.  People,  30  Mich.  16. 

Minnesota.  —  State  v.  Hoyt,  13  Minn.  132. 

Mississippi.  —  Woodsides  v.  State,  2  How. 
(Miss.)  656;  McDaniel  v.  State,  8  Smed.  & 
M.  (Miss.)  401,  47  Am.  Dec.  93;  Cotton  v. 
State,  31  Miss.  504;  Mask  v.  State,  36  Miss.  77; 
Jeff  v.  State,  39  Miss.  593;  Evans  v.  State,  44 
Miss.  762 ,  Cannon  v.  State,  57  Miss.  147;  Haw- 
thorne v.  State,  58  Miss.  778. 

Missouri.  —  State  v.  Mitchell,  64  Mo.  191; 
State  v.  Evans,  65  Mo.  574;  State  v.  Christian, 
66  Mo.  138;  State  v.  Alexander,  66  Mo.  148; 
State  v.  Landgraf,  95  Mo.  97,  6  Am.  St  Rep. 
26;  State  v.  Tabor,  95  Mo.  585;  State  v.  Elliott, 
98  Mo.  150;  State  v.  Musick,  101  Mo.  260; 
Stale  v.  McKinzie,  102  Mo.  620;  State  v.  Craw- 
ford, 115  Mo.  620;  State  v.  Bowles,  146  Mo.  6, 
69  Am.  St.  Rep.  59S;  State  v.  Gassert,  4  Mo. 
App.  44. 

Montana.  —  Territory  v.  Hart,  7  Mont.  489. 

Nebraska.  —  Schlencker  v.  State,  9  Neb.  300; 
Preuit  v.  People,  5  Neb.  378;  Willis  v.  State, 
43  Neb.  102. 

Nevada.  —  State  v.  Newton,  4  Nev.  410. 

New  York.  —  Foster  v.  People,  50  N.  Y.  598; 
Thomas  v.  People,  67  N.  Y.  218;  People  v. 
Lamb,  2  Keyes  (N.  Y.)  360;  People  v.  Rector, 
19  Wend.  (N.  Y.)  569;  People  v.  Tuhi,  (Oyer 
&  T.  Ct.)  2  Wheel.  Crim.  (N.  Y.)  242:  People 
v.  Austin.  (Over  &  T.  Ct.)  1  Park.  Ciim.  (N. 
Y.)  154,  2  Edm.  Sel.  Cas.  (N.  Y.)  54;  Pecple  v. 
Shay,  (Oyer  &  T.  Ct.)  4  Park.  Crim.  (N.  Y.) 
344;  People  v.  Batting,  (Oyer  &  T.  Ct.)  49 
How.  Pr.  (N.  Y.)  392 ;  People  v.  Rogers,  (Supm. 
Ct.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  370;  People  v. 
Minisci,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  St.  Rep. 
719. 

North  Carolina.  —  State  v.  Merrill,  2  Dev.  L. 
(13  N.  Car.)  269;  Slate  v.  Ellick,  2  Winst.  L. 
(60  N.  Car.)  56,  86  Am.  Dec.  442;  Slate  v.  John- 
son, 3  Jones  L.  (48  N.  Car.)  266;  State  v.  Hogue, 
6  Jones  L.  (51  N.  Car.)  381;  State  v.  Hildreth, 
9  Ired.  L.  (31  N.  Car.)  429,  51  Am.  Dec.  364; 
State  v.  Howell,  9  Ired.  L.  (31  N.  Car.)  485; 
State  v.  Hargett,  65  N.  Car.  669  State  v. 
Thomas,  98  N.  Car.  599,  2  Am.  St.  Rep.  351; 
State  v.  Byers,  100  N.  Car.  512;  Stale  v.  Whit- 
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son,  in  N.  Car.  695;  State  v.  Norwood,  115  N. 
Car.  789,  44  Am.  St.  Rep.  498;  Slate  v.  Wilcox, 
118  N.  Car.  1131;  State  v.  Lucas,  124  N.  Car. 
825. 

Ohio.  —  Ei-win  v.  State,  29  Ohio  St.  186,  23 
Am.  Rep.  733,  2  Am.  Crim.  Rep.  251. 

Oregon.  —  State  v.  Bertrand,  3  Oregon  61; 
State  v.  Abrams,  11  Oregon  169. 

Pennsylvania.  —  Kilpatrick  v.  Com.,  31  Pa. 
St.  198;  Cathcart  v.  Com.,  37  Pa.  St.  112;  Com. 
v.  Drum,  58  Pa.  St.  9;  McCue  v.  Com.,  78  Pa. 
St.  185,  21  Am.  Rep.  7,  1  Am.  Crim.  Rep.  268; 
Lanahan  v.  Com.,  84  Pa.  St.  80;  Com.  v. 
McLaughlin,  163  Pa.  St.  651;  Com.  v.  Morri- 
son, 193  Pa.  St.  613;  Jones  v.  Com.,  30  Pittsb. 
Leg.  J.  (Pa.)  423. 

South  Carolina.  —  State  v.  Sisson,  3  Brev.  (S. 
Car.)  59;  State  v.  Ferguson,  2  Hill  L.  (S.  Car.) 
619,  27  Am.  Dec.  412;  State  v.  Levelle,  34  S. 
Car.  120,  27  Am.  St.  Rep.  799;  State  v.  Jack- 
son, 36  S.  Car.  487,  31  Am.  St.  Rep.  890. 

Tennessee.  —  Conner  v.  State,  4  Yerg.  (Tenn.) 
137,  26  Am.  Dec.  217;  Dains  v.  State,  2 
Humph.  (Tenn.)  439;  Haile  v.  State,  1  Swan 
(Tenn.)  248;  Anderson  v.  State,  3  Heisk. 
(Tenn.)  86;  Anderson  v.  State,  3  Head  (Tenn.) 
455.  75  Am.  Dec.  774;  Foster  v.  State,  6  Lea 
(Tenn.)  213. 

Texas. — Cockrum  v.  State,  24  Tex.  394; 
Isaacs  v.  Stale,  25  Tex.  174;  Hamby  v.  State, 
36  Tex.  525:  Murray  v.  State.  1  Tex.  App.  417; 
Gatlin  v.  State,  5  Tex.  App.  531;  Walker  v. 
State,  28  Tex.  App.  503;  Franklin  v.  State,  37 
Tex.  Crim.  113. 

Vermont.  —  State  v.  McDonnell,  32  Vt. 
491. 

Virginia.  —  Hill  v.  Com.,  2  Gralt.  (Va.)  594; 
M'Whirt's  Case,  3  Gratt.  (Va.)  566,  46  Am. 
Dec.  196. 

West  Virginia.  —  State  v.  Douglas,  28  W. 
Va.  297;  State  v.  Welch,  36  W.  Va.  690. 

Wisconsin.  — Clifford  v.  State,  58  Wis.  477. 

Right  to  Bear  Arms.  —  The  mere  fact  that 
the  law  permits  a  man  to  bear  arms  does  not 
affect  this  rule.    Head  v.  State,  44  Miss.  731. 

1  No  Presumption  where  Circumstances  of  Kill- 
ing Appear,  —  Hawthorne  v.  State,  58  Miss. 
778;  Lamar  v.  State,  63  Miss.  265;  Err;in  v. 
State,  29  Ohio  St.  186,  23  Am.  Rep.  733.  See 
also  Godwin  v.  State,  73  Miss.  873. 

2.  Deliberate  Use  of  Weapon.  —  Davison  v. 
People,  90  111.  221;  McDermoit  v.  State,  Sg 
Ind.  187;  State  v.  Decklotts,  19  Iowa  447;  State 
v.  Zeibart,  40  Iowa  169;  Slate  v.  Cross,  4:  W. 
Va.  253. 

Deliberate  Use  Defined.  —  A  deliberate  use  of 
a  deadly  weapon  is  an  intentional  use  —  a  use 
that  is  the  result  of  resolution,  purpose  or  de- 
sign formed  in  the  mind  and  reflected  upon, 
and  not  done  in  self-defense.  Slate  v.  Abrams, 
11  Oregon  169. 
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accused  had  the  weapon  prepared  for  use,1  or  that  it  was  used  in  such  a  man- 
ner that  the  natural,  ordinary,  and  probable  result  would  be  to  take  life.3 
And  proof  of  the  fact  of  the  killing  is  evidence  that  the  weapon  was  used 
deliberately.3  On  the  other  hand,  the  fact  that  the  accused,  in  the  heat  of 
combat,  seized  a  stick  or  other  object  which  casually  happened  to  be  near  at 
hand,  and  struck  the  fatal  blow  with  it,  not  having  prepared  any  deadly 
instrument,  is  a  circumstance  which  does  not  favor  the  implication  of  malice.4 

Inference  to  Be  Drawn  by  Jury.  —  The  inference  of  malice  from  the  use  of  a 
deadly  weapon  in  the  commission  of  a  homicide  is  one  of  fact  to  be  drawn  by 
the  jury,  according  to  the  general  rule  that  it  is  the  peculiar  province  of  the 
jury  to  draw  presumptions  or  inferences  from  the  facts  in  evidence.5 

Presumption  Not  Conclusive.  —  The  presumption  of  malice  arising  from  the 
intentional  use  of  a  deadly  weapon  is  not  conclusive,  but  may  be  rebutted  by 
evidence  that  the  act  was  done  in  necessary  self-defense  or  under  adequate 
legal  provocation.6 

Rebutting  Presumption.  —  The  presumption  of  malice  arising  from  the  proof  of 
killing  with  a  deadly  weapon  is  not  required  to  be  overcome  by  evidence  to 
the  satisfaction  of  the  jury,  because  the  accused  is  never  required  to  satisfy 
the  jury  of  his  innocence.  It  is  sufficient  for  his  defense  if  the  evidence  as 
a  whole  leaves  the  question  of  his  guilt  in  reasonable  doubt.7 

66.  What  Constitutes  Deadly  Weapon  —  (aa)  Definition  and  General  Principles.  —  A 
deadly  weapon  is  any  article  from  which,  as  it  was  used,  death  would  probably 
result,  whether  it  was  made  for  the  purpose  of  destroying  animal  life  or  for 
other  purposes,  or  whether  it  was  made  by  man  at  all.8 


1.  Evidence  —  Having  Deadly  Weapon  Ready 
for  Use.  —  Achey  v.  Slate,  64  Ind.  56;  Price  v. 
State,  36  Miss.  531,  72  Am.  Dec.  195;  Green 
v.  State,  28  Miss.  687;  Com.  v.  Brown,  90  Va. 
671. 

2.  Killing  the  Natural  and  Probable  Result.  — 
State  v.  Sullivan,  51  Iowa  142;  State  v. 
Hocke't,  70  Iowa  442;  State  v.  Tippet,  94  Iowa 
646. 

3.  Proof  of  Fact  of  Killing.  —  State  v.  Gillick, 
7  Iowa  287.  See  also  supra,  this  section.  Facts 
Supporting  Infetence  0/  Malice —  Fact  of  Killing 
—  In  General. 

4.  Weapon  Not  Prepared  Beforehand  —  Stick, 
Etc.,  Seized  in  Heat  of  Combat.  —  Ray  v.  State,  15 
Ga.  223. 

5.  Inference  of  Malice  from  Use  of  Deadly  Wea- 
pon to  Be  Drawn  by  Jury.  —  Hampton  v.  State, 
45  Ala.  82;  Martin  v.  State,  47  Ala.  564; 
Eiland  v.  State,  52  Ala.  322;  Dixon  v.  State, 
(Ala.  1901)  29  So.  Rep.  623;  State  v.  Bohanan, 
76  Mo.  562. 

6.  Presumption  Not  Conclusive.  —  State  v. 
Townsend,  66  Iowa  741;  Donnellan  v.  Com.,  7 
Bush  ^Ky.)  678;  State  v.  Newton,  4  Nev.  410; 
Thomas  v.  People,  67  N.  Y.  218;  State  v. 
Bartmess,  33  Oregon  no. 

In  Clem  v.  State,  31  Ind.  480,  the  court 
quoted  1  Greenleaf  on  Evidence,  section  18, 
which  states  that  "  the  intent  to  murder  is 
conclusively  inferred  from  the  deliberate  use 
of  a  deadly  weapon,"  and  said  that  the  propo- 
sition so  stated  is  not  only  not  sustained  by  the 
authorities  which  the  writer  cites  in  its  sup- 
port, but  is  entirely  at  variance  with  principles 
which  have  received  the  uniform  sanction  of 
all  the  courts  in  this  country  and  Great  Britain. 
The  court  also  remarked  that  it  is  strange  that 
a  book  which  has  passed  through  so  many 
editions  should  still  contain  the  error.  See 
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also  Bradley  v.  State,  31  Ind.  492.  Compare 
Sylvester  v.  State,  72  Ala.  201. 

7.  Evidence  to  Satisfaction  of  Jury  Not  Required 
to  Rebut  Presumption.  —  Hawthorne  v.  State,  58 
Miss.  77S;  Ingram  v.  Slate,  62  Miss.  142; 
Dawson  v.  State,  62  Miss.  241;  Bishop  v.  State, 
62  Miss.  289;  Guice  v.  State,  60  Miss.  714,  in 
so  far  as  it  seems  to  conflict  with  this  view,  is 
explained  in  Lamar  v.  State,  63  Miss.  265,  and 
Harris  v.  State,  47  Miss.  318,  in  so  far  as  it 
conflicts  with  this  view  is  by  these  cases  over- 
ruled. 

In  North  Carolina  it  has  been  held  that  the 
presumption  is  to  be  overcome  to  the  satisfac- 
tion of  the  jury.  State  v.  Willis,  63  N.  Car.  26; 
State  v.  Whitson,  in  N.  Car.  695. 

Self-defense  in  Use  of  Weapon.  —  The  pre- 
sumption is  overcome  where  it  appears  that 
the  deceased,  who  was  the  aggressor,  had 
knocked  the  defendant  down  and  was  beating 
him  with  a  heavy  stick  when  the  fatal  shot 
was  fired.    Stale  v.  Wilcox,  118  N.  Car.  1131. 

The  Testimony  of  the  Accused  that  He  Did  Not 
Intend  to  Kill  is,  if  believed,  sufficient  to  rebut 
the  presumption  of  an  intent  to  kill  arising 
from  the  deliberate  use  of  a  deadly  weapon. 
State  v.  Banks,  73  Mo.  592;  State  v.  Jones,  14 
Mo.  App.  589. 

8.  Deadly  Weapon  Defined  —United  States.— 
Acers  v.  U.  S.,  164  U.  S.  391. 

Ala6ama.  —  Sylvester  v.  Slate,  71  Ala.  17, 
72  Ala.  201;  Williams  v.  State,  83  Ala.  16. 

Florida.  —  Blige  v.  State,  20  Fla.  742,  51  Am. 
Rep.  628. 

Iowa.  —  State      Brown,  67  Iowa  289. 

Massachusetts .  —  Com.  v.  Drew,  4  Mass.  391. 

Missouri.  —  State  v.  Bowles,  146  Mo.  6,  69 
Am.  St.  Rep.  598. 

North  Carolina.  —  State  v.  West,  6  Jones  L. 
(51  N.  Car.)  505. 
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Munnor  of  Use  as  Determining  Deadly  Character.  —  The  question  whether  an  instru- 
ment, with  which  a  person  has  been  killed,  was  a  deadly  weapon  often  depends 
more  on  the  manner  of  its  use  than  on  the  intrinsic  character  of  the 
instrument  itself. 1 

Fact  of  Death  Not  Conclusive  of  Deadly  Character.  —  The  fact   that  a  weapon  did 

produce  death  does  not  prove  its  deadly  character;  it  must  be  one  that  would 
be  likely  to  produce  death  on  an  occasion  when  it  was  not  used  with  a  design 
to  kill.2 

(bb)  Instances  of  Deadly  Weapons.  • — A  Pistol  used  in  the  ordinary  way,  that  is  to 
shoot  a  person,  is  manifestly  a  deadly  weapon,3  and  it  has  also  been  held  that 
a  pistol  used  to  strike  with  was  a  deadly  weapon  in  that  manner  of  use.4 

Instruments  Used  for  striking.  ■ — ■  An  instrument  used  for  striking  may  be  a 
deadly  weapon,  according  to  its  size,  weight,  and  the  manner  of  its  use.  In 
this  class  have  been  included  heavy  clubs  and  sticks,5  sledge-hammers,6  axes,7 
blacksmith's  tongs,8  iron  rods  or  bars,,J  stones,10  and  iron  sash-weights.11 

Instruments  Used  to  Cut  or  Stab.  —  An  instrument  used  for  cutting  or  stabbing 
may  also  be  a  deadly  weapon  according  to  the  nature  of  the  instrument  and 
the  part  of  the  body  on  which  it  may  be  used.12 

cc.  Determination  of  Deadly  Character  —  (aa)  Question  for  Court.  —  It  is  generally  a 
matter  of  law  for  the  determination  of  the  court  whether  the  weapon  used 
was,  in  its  nature  and  character,  a  deadly  weapon.13 


Oregon.  —  Stale  v.  Godfrey,  17  Oregon  300, 
11  Am.  St.  Rep.  830. 

Texas.  —  Hardy  v.  Stale,  36  Tex.  Crim.  400. 

See  also  the  title  Assault  and  Battery,  vol. 
2,  p.  971. 

1.  Manner  of  Use  as  Determining  Deadly  Char- 
acter.—  U.  S.  v.  Small,  2  Curt.  (U.  S.)  241; 
Com.  v.  Duncan,  91  Ky.  592;  State  v.  Davis, 
14  Nev.  407;  People  v.  Irving,  95  N.  Y.  541; 
State  v.  West,  6  Jones  L.  (51  N.  Car.)  505; 
Hunt  v.  Stale,  6  Tex.  App.  663;  Mellon  v. 
State,  30  Tex.  App.  273;  Jenkins  v.  State,  30 
Tex.  App.  379;  Griffin  v.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  848. 

Thus  a  pin  was  held  a  deadly  weajson  where 
the  accused  pushed  it  down  an  infant's  throat, 
thereby  causing  death.  State  v.  Norwood,  115 
N.  Car.  789,  44  Am.  St.  Rep.  498. 

2.  Mere  Fact  that  Weapon  Caused  Death  Not 
Proof  of  Deadly  Character.  —  Henry  v.  State,  33 
Ga.  441;  Shaw  v.  Stale,  34  Tex.  Crim.  435. 
Compare  State  v.  Bowles,  146  Mo.  6,  69  Am.  St. 
Rep.  598. 

3.  Pistol  Held  a  Deadly  Weapon.  —  State  v. 
Brewer,  98  N.  Car.  607:  State  v.  Byrd,  121  N. 
Car.  684.  See  also  the  title  Assault  and  Bat- 
tery, vol.  2,  p.  971. 

Even  a  twenty-two  calibre  pislol,  the  car- 
tridge in  which  was  little  larger  than  a  gun 
cap,  was  held  to  be  a  deadly  weapon.  Stale 
v.  Sterrett,  80  Iowa  609. 

4.  Pistol  Used  in  Striking.  —  Riggs  v.  Com., 
(Ky.  1895)  33  S.  W.  Rep.  413. 

5.  Clubs,  Sticks,  etc.,  Held  Deadly  Weapons.  — 
Allen  v.  U.  S.,  157  U.  S.  675;  McKee  v.  State, 
82  Ala.  32;  State  v.  Brown,  67  Iowa  289;  Peo- 
ple v.  Comstock,  49  Mich.  330;  State  v.  West, 
6  Jones  L.  (51  N.  Car.)  505;  Henry  v.  Slate.  38 
Tex.  Crim.  306.  See  generally  the  title  As- 
sault and  Battery,  vol.  2,  p.  971. 

An  Axe  Handle  has  been  held  to  be  a  deadly 
weapon.  Moore  v.  Com.,  (Ky.  1896)  35  S.  W. 
Rep.  283.  But  see  eoirtra,  Henry  v.  Stale,  33 
Ga.  441- 

6.  Sledge-hammer  a  Deadly  Weapon.  —  Com. 


v.  Branham,  8  Bush  (Ky.)  387;  Philpot  v. 
Com.,  86  Ky.  595. 

7.  Axe  a  Deadly  Weapon.  —  Slate  v.  Ostrander, 
18  Iowa  435. 

8.  Blacksmith's  Tongs  a  Deadly  Weapon.  — 
Com.  v.  Hawkins,  11  Bush  (Ky.)  603. 

9.  Iron  Rod,  etc.,  a  Deadly  Weapon.  —  Stillwell 
v.  State,  107  Ala.  16. 

10.  Stone  Held  a  Deadly  Weapon.  —  Com.  v. 
Duncan,  91  Ky.  592;  Honeywell  v.  Slate,  40 
Tex.  Crim.  199. 

Beer  Glass.  —  Griffin  n.  State,  (Tex.  Crim. 
1899)  53  S.  W.  Rep.  848. 

Brickbat. —  Hopkins  v.  U.  S.,  4  App.  Cas. 
(D.  C.)  430. 

11.  Sash- weight  a  Deadly  Weapon.  —  Killer  v. 
Com.,  124  Pa.  St.  92,  23  W.  N.  C.  (Pa.)  314, 
affirming  45  Leg.  Ini.  (Pa.)  216. 

12.  Knives,  etc.,  Held  Deadly  Weapons.  — 
BoulJen  v.  Stale,  102  Ala.  78;  Berry  v.  Com.. 
10  Bush  (Ky.)  19;  State  v.  Harper,  69  Mo.  425; 
State  v.  Bowles,  146  Mo.  6,  69  Am.  St.  Rep. 
598. 

A  Pocket-knife  may  be  a  deadly  weapon. 
Sylvester  v.  Stale,  71  Ala.  17;  Webb  v.  State, 
100  Ala.  47;  Saffold  v.  Slale,  76  Miss.  258. 

In  Ex  p.  Nettles,  58  Ala.  276,  it  was  said  that 
"  a  knife  capable  of  making  a  wound  two  and 
one-quarter  inches  deep  must  be  classed  as  a 
deadly  weapon." 

Chisel  Held  a  Deadly  Weapon.  —  Com.  v.  Bran- 
ham,  8  Bush  "(Ky.)  387. 

Axe  Held  a  Deadly  Weapon.  —  State  v. 
Ostrander,  18  Iowa  435.  See  also  the  title  As- 
sault and  Battery  vol.  2,  p.  971. 

13.  Deadly  Character  of  Weapon  for  Determina- 
tion of  Court. —  Sylvester  v.  State,  72  Ala.  201; 
Winters.  State,  123  Ala.  1;  State  v.  Hall,  20 
Mo.  App.  397;  State  v.  Jarrott,  1  Ired.  L.  (23 
N.  Car.)  7b;  Slate  v.  Craton,  6  Ired.  L.  (2S  N. 
Car.)  164;  Slate  v.  Collins,  8  lied.  L.  (30  N. 
Car.)  407;  State  v.  Speaks,  94  N.  Car.  865. 
Compare  Com.  v.  Drew,  4  Mass.  391. 

When  the  Character  of  a  Weapon  Is  Not  Doubt- 
ful and  does  nol  depend  upon  iis  use,  as,  for 
152  Volume  XXI. 


Murder. 


MURDER  AND  MANSLAUGHTER. 


Malice. 


(bb)  Question  for  jury.  —  When  the  deadly  character  of  a  weapon  depends  on 
the  manner  of  its  use  and  the  part  of  the  body  at  which  it  was  directed,  the 
question  becomes  one  of  fact  for  the  jury.1 

dd.  Setting  Spring  Guns  and  Other  Dangerous  Contrivances. —  A  homicide  may 
be  murder  when  it;  is  committed  by  the  indirect  use  of  the  deadly  agency, 
such  as  spring  guns  and  other  dangerous  contrivances  set  or  laid  on  premises 
whereby  trespassers  may  be  killed  or  seriously  injured.  The  degree  of  crimi- 
nality in  such  cases  is  to  be  determined  in  the  main  by  the  same  considera- 
tions that  would  have  applied  had  the  accused  struck  the  fatal  blow  with  his 
own  hand.8 

(o)  Use  of  Poison.  —  Malice  is  implied  from  the  intentional  administration  of 
poison  from  which  death  ensues,  whether  the  act  was  done  with  intent  to 
take  life  or  merely  in  furtherance  of  some  other  unlawful  purpose.3 

(3)  Gross  Recklessness  and  Misconduct.  —  It  has  already  been  seen  that 
malice  may  exist  though  there  was  no  intent  to  kill  or  even  to  injure  the 
person  killed  or  any  one  else.4  Malice  is  accordingly  implied  when  an  act 
dangerous  to  others  is  done  so  recklessly  or  wantonly  as  to  evince  depravity 
of  mind  and  disregard  of  human  life,  and  if  the  death  of  any  person  is  caused 
by  such  an  act  it  is  murder.  The  most  frequent  instance  of  this  species  of 
murder  is  where  death  is  caused  by  the  reckless  discharge  of  firearms  under 
such  circumstances  that  some  one  would  probably  be  injured,5  and  even 

63;  Goersen  v.  Com.,  106  Pa.  St.  477,  51  Am' 
Rep.  534. 

4.  See  supra,  this  section,  Intent  to  Kill. 

5.  Murder  by  Reckless  Discharge  of  Firearms 

California.  —  People  v.  Kilvinglon,  104  Cal. 


instance,  a  loaded  pistol,  the  court  has  a  right 
10  declare  it  a  deadly  weapon.  Slate  v. 
Levigne,  17  Nev.  435. 

1.  Deadly  Character  of  Weapon  for  Determina- 
tion of  Jury. —  Thomas  v.  State,  103  Ala.  18; 
People  v.  Valliere,  123  Cal.  576;  Blige  v.  State, 
20  Fla.  742,  51  Am.  Rep.  628;  Abbott  v. 
People,  86  N.  Y.  460;  State  v.  Jarrott,  1  Ired. 
L  (23  N.  Car.)  76;  Fitch  v.  State,  37  Tex. 
Crim.  500;  Logan  v.  State,  (Tex.  Crim.  1899) 
53  S.  W.  Rep.  694. 

2.  Killing  by  Spring  Gun,  etc.,  Held  Murder.  — 
U.  S.  v.  Gilliam,  1  Hayw.  &  H.  (D.  C.)  109; 
Stale  v.  Barr,  11  Wash.  481,  48,  Am.  St.  Rep. 
890.  See  also  Simpson  v.  State,  59  Ala.  1,  31 
Am.  Rep.  1;  State  v.  Moore.  31  Conn.  479,  83 
Am.  Dec.  159. 

For  a  Full  Discussion  as  to  the  criminality  of 
homicides  committed  by  spring  guns,  etc.,  see 
supra,  this  title,  Elements  of  Criminal  Homicide 
—  Mode  of  Killing. 

Killing  in  Defense  of  Property.  —  As  to  the 
right  to  kill  in  defense  of  property,  see  the 
title  Self-defense. 

3.  Malice  Implied  from  Use  of  Poison  —  Eng- 
land. —  1  East  P.  C.  225. 

Georgia.  —  Johnson  v.  State,  92  Ga.  36. 
Illinois.  —  Siebert  v.  People,  143  111.  571. 
Iowa.  —  State  v.  Wells,  61  Iowa  629,  47  Am. 
Rep. 822. 

Kansas.  —  State  v.  Baldwin,  36  Kan.  1. 

Louisiana.  —  Slate  r<.  Deschamps,  42  La. 
Ann.  567,  21  Am.  St.  Rep.  392. 

Missouri.  —  State  v.  Wagner,  78  Mo.  644.  47 
Am.  Rep.  131. 

New  York.  —  People  v.  Stokes,  (Oyer  &  T. 
Cr.)  2  N.  Y.  Crim.  382;  People  v.  Sellick,  (Oyer 
&  T.  Ct.)  1  Wheel.  Crim.  (N.  Y.)  269,  1  City 
Hall  Rec.  (N.  Y.)  185. 

Tennessee. — Ann  t.  State,  11  Humph. 
(Tenn.)  159. 

Texas.  —  Rupe  v.  State,  (Tex.  Crim.  1901)  61 
S.  W.  Rep.  929 

As  to  proof  of  killing  by  poison,  see  Dyer  v. 
State,  74lnd.  597;  People  v.  Millard,  53  Mich. 
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86,  43  Am.  St.  Rep.  73. 

Florida.  —  Gavin  v.  State,  (Fla.  1900)  29  So. 
Rep.  405. 

Georgia.  —  Pool  v.  State,  87  Ga.  526;  Holt  v. 
State,  89  Ga.  316. 

Illinois.  —  Conn  -'.  People,  116  111.  458. 

Kentucky.  —  Golliher  v.  Com.,  2  Duv.  (Ky.) 
163.  87  Am.  Dec.  493;  Sparks  v.  Com.,  3  Bush 
(Ky.)  116;  Guinn  v.  Com.,  (Ky.  1S89)  12  S.  W. 
Rep.  672;  Brown  v.  Com.,  (Ky.  1891)  17  S.  W. 
Rep.  220. 

Mississippi.  —  Gordon  v.  State,  (Miss.  1901) 
29  So.  Rep.  529. 

Missouri.  — State  v.  Edwards,  71  Mo.  312. 

New  York.  —  People  v.  Driscoll,  107  N.  Y. 
414;  Smith's  Case,  2  City  Hall  Rec.  (N.  Y.)  77; 
People  v.  Divine,  1  Edm.  Sel.  Cas.  (N.  Y.)  594. 

Pennsylvania.  —  Com.  v.  McManus.  143  Pa. 
St.  64. 

South  Carolina.  —  State  v.  Lee,  58  S.  Car.  335. 

Texas.  —  Russell  v.  State,  38  Tex.  Crim.  5go. 

Virginia.  —  Whiteford  v.  Com.,  6  Rand. 
(Va.)  721,  18  Am.  Dec.  771. 

Wisconsin.  —  Frank  v.  Slate,  94  Wis.  211. 

One  Who  Shoots  at  Another  in  Fun  or  to  Frighten 
Him  is  responsible  for  the  consequences  of  his 
act.  The  law  implies  malice  from  the  reckless 
trifling  with  human  life.  Collier  v.  State,  39 
Ga.  31,  99  Am.  Dec.  440;  People  v.  Stubenvall, 
62  Mich.  329. 

Shooting  to  Scare  Horse.  —  Where  the  prisoner 
shot  at  a  person  on  horseback,  and  declared 
thai  he  did  so  only  with  the  intention  to  cause 
the  horse  to  throw  him,  and  the  ball  took  effect 
on  another  person  and  produced  his  death,  the 
court  held  the  crime  to  be  murder.  Stale  v. 
Smith,  2  Strobh.  L.  (S.  Car.)  77,  47  Am.  Dec. 
58g. 

Engaging  in  Shooting  Affray  in  Street.  —  Com. 
v.  Hare,  2  Pa.  L.  J.  Rep.  467,  4  Pa.  L.  J.  257. 
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where  the  discharge  was  accidental,  resulting  from  handling  the  weapon  in  a 
threatening  manner,  it  was  held  murder.1 

But  Any  Unlawful  Act  done  without  legal  excuse  or  justification  and  with  the 
intent  to  injure  another,  or  which  would  naturally  and  probably  result  in 
injury  to  another,  is  deemed  to  be  malicious,  and  if  death  results  therefrom  it 
is  murder.  Thus  in  the  case  of  workmen  throwing  stones,  etc.,  from  a  house 
into  the  street  beneath,  in  the  ordinary  course  of  their  business,  knowing  that 
persons  are  passing  along  the  street,  where  a  person  is  killed  thereby  it  is 
murder. *  Other  instances  of  murder  by  means  of  unlawful  or  dangerous  acts 
or  conduct  are  where  the  death  was  caused  by  gross  recklessness  in  driving  a 
vehicle,  when  the  danger  was  obvious  ;  3  by  maliciously  obstructing  a  railroad 
track  so  that  a  person  on  a  passing  train  is  killed ;  4  by  wilfully  riding  an 
unruly  or  vicious  horse  into  a  crowd;5  by  wantonly  beating,  striking,  or 
shooting  at  the  deceased,  or  otherwise  deliberately  injuring  him;6  by 
administering  poison  with  an  unlawful  intent,  though  with  no  design  to  kill;7 
and  by  punishing  a  child  in  a  cruel  and  improper  manner,  with  an  instrument 
likely  to  cause  death.8 

Abortion.  —  Though  it  is  not  a  felony  at  common  law  to  procure  an  abor- 
tion, it  is  nevertheless  a  criminal  act,9  and  being  necessarily  attended  with 
great  danger  to  the  woman,  it  is  murder,  according  to  the  principle  stated 
above,  if  her  death  results. 10  In  those  jurisdictions  where  abortion  is  a  stat- 
utory felony,  causing  the  death  of  a  woman  in  perpetrating  the  offense  is 
murder  according  to  another  principle  which  has  already  been  considered.11 
By  other  statutes  a  homicide  committed  in  procuring  an  abortion  is  expressly 


See  also  supra,  this  section,  d.  I.  (e)  ee.  At- 
tempting to  Kill  Third  Person. 

1.  Accidental  Discharge  of  Gun  o:r  Pistol.  — 
State  v.  Kelly,  1  Nev.  224.  See  also  State  v. 
Bonds,  2  Nev.  265;  Epps  v.  Stale,  19  Ga.  102. 

2.  Recklessly  Throwing  Stones,  etc.,  into  Street. 
—  1  East  P.  C.  231,  262.  See  also  Rex  v.  Hull, 
J.  Kel.  40. 

3.  Reckless  Driving.  —  Fosler  Cr.  L.  263.  See 
Belk  v.  People,  125  111.  584. 

4.  Maliciously  Obstructing  Railroad.  —  State  v. 
Brooks,  1  Ohio  Dec.  (Reprint)  407,  9  West.  L. 
J.  109.  See  also  infra,  this  subdivision,  para- 
graph Statutory  Provisions. 

5.  Riding  Vicious  Horse  into  Crowd.  —  1  East 
P.  C.  231. 

6.  Beating  or  Striking  with  Intent  to  Injure.  — 

Fenton's  Case,  1  Lewin  C.  C.  179;  U.  S.  v. 
Bevans,  24  Fed.  Cas.  No.  14,589;  Wills  v. 
State,  74  Ala.  21;  Spies  v.  People,  122  111.  1, 
3  Am.  Si.  Rep.  320;  State  v.  Nueslein,  25  Mo. 
in;  State  v.  Shock,  68  Mo.  552;  People  v. 
Cole,  (Oyer  &  T.  Ct.)  2  N.  Y.  Ctim.  108;  State 
v.  Smith,  2  Strobh.  L.  (S.  Car.)  77,  47  Am. 
Dec.  589;  State  v.  Alexander,  30  S.  Car.  74,  14 
Am.  St.  Rep.  879;  Summers  v.  Stale,  5  Tex. 
App.  365,  32  Am.  Rep.  573;  Smith  v.  Com.,  21 
Gratt.  (Va.)  809. 

In  Mayes  v.  People,  106  111.  306,46  Am.  Rep. 
698,  the  accused,  angry  and  drunken,  vvilhout 
provocation  threw  a  beer  glass  at  his  wife. 
The  glass  struck  a  lamp  which  she  was  carry- 
ing and  broke  it,  causing  the  oil  to  take  fire, 
and  she  was  fatally  burned.  It  was  held  that 
the  act  showed  an  abandoned  and  malignant 
heart,  and  malice  was  implied,  wilhout  regard 
to  whether  he  intended  10  strike  her  or 
whelher  he  had  any  specific  intent. 

7.  Wrongfully  Administering  Poison. — In  State 
v.  Leak,  Phil.  L.  (61  N.  Car.)  450,  it  was 
held  that  where  the  nurse  of  an  infant,  know- 


ing that  laudanum  was  poison  and  likely  to 
kill,  gave  the  child  enough  to  kill  it  (nothing 
else  appearing  to  qualify  the  presumption  of 
law),  she  was  guilty  of  murder. 

Administer  Cantharides  to  Woman  for  Illicit 
Purpose.  —  Bechtelheimer  v.  State,  54  Ind.  128. 
See  also  supra,  this  section.  Killing  in  Perpetra- 
tion of,  or  Attempt  to  Perpetrate,  Felony  —  Pule 
Stated. 

8.  Cruel  and  Excessive  Punishment  of  Children. 

—  Williams  v.  State,  57  Ga.  478;  Lewis  v.  State, 
72  Ga.  164,  53  Am.  Rep.  835.  See  also  State 
v.  Hoover,  4  Dev.  <S:  B.  L.  (20  N.  Car.)  365,  34 
Am.  Dec.  383,  in  which  the  death  of  a  slave 
from  cruel  and  excessive  punishment  was  held 
murder.  And  see  infra,  this  title,  Man- 
slaughter. 

9.  See  the  title  Abortion,  vol.  1,  p.  186. 

10.  Killing  Woman  in  Committing  Abortion  Held 
Murder  at  Common  Law —  England.  —  Tinckler's 
Case,  1  East  P.  C.  230,  354,  1  Hale  P.  C.  429. 
See  Reg.  v.  Gay  lor,  7  Cox  C.  C.  253;  Reg.  v. 
Fretwell,  9  Cox  C.  C.  152. 

Delaware.  —  State  v.  Lodge,  9  Houst.  (Del.) 
542. 

Idaho.  —  Stale  v.  Alcorn,  (Idaho  1901)  64 
Pac.  Rep.  1014. 

Iowa.  —  State  v.  Moore,  25  Iowa  128,  95  Am. 
Dec.  776;  State  v.  Leeper,  70  Iowa  748;  Slate 
v.  Minard,  96  Iowa  267. 

Kentucky.  —  Peoples  v.  Com.,  87  Ky.  487. 
Alassachuselts.  —  Com.  v.  Jackson,  15  Gray 
(Mass.)  187. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St.  131. 
Pennsylvania.  —  Com.  v.  Keeper  of  Prison, 
2  Ashm.  (Pa.)  227. 

Texas.  —  Ex  p.  Faiheree,  34  Tex.  Crim. 
594- 

11.  See  supra, this  section, Killing  in  Perpetra- 
tion of,  or  Attempt  to  Perpetrate,  Felony  —  KuU 
Stated. 
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declared  to  be  murder,1  while  others  again  declare  it  manslaughter.2 

Statutory  Provisions.  —  In  some  jurisdictions  there  are  statutes  which  expressly 
declare'  it  murder  where  death  results  from  the  perpetration  of  certain  unlaw- 
ful or  wanton  acts.3 

(4)  Neglect  of  Duty. — Negligence  in  the  performance  of  or  an  omission 
to  perform  a  duty,  resulting  in  the  loss  of  life,  may  constitute  criminal  homi- 
cide, the  grade  of  which  largely  depends  on  the  relation  that  existed  between 
the  accused  and  the  deceased,  and  the  circumstances  attending  the  neglect  or 
omission.  The  general  principle  here  involved  has  been  considered  else- 
where.4 It  is  murder  where  death  results  from  the  omission  or  neglect  to 
perform  a  duty,  if  the  omission  was  wilful  and  there  was  a  deliberate  intent 
to  cause  death,  or  if  the  omission  was  such  as  would  necessarily  cause  death. 
Though  there  have  been  but  few  convictions  of  murder  on  this  ground,  the 
rule  has  often  been  laid  down  as  applicable  to  the  case  of  the  mother  of  a 
new-born  child  leaving  it  to  die  of  exposure  and  want  of  nourishment,5  or  the 
wilful  withholding  of  food,  medical  attendance,  or  any  other  thing  that  is, 
under  the  circumstances,  a  necessary  of  life,  so  as  to  cause  the  death  of  a 
young  child,6  or  other  helpless  person  whom  it  was  the  duty  of  the  accused 
to  maintain  and  protect.7 

1.  Homicide  in  Procuring  Abortion  Declared 
Murder  by  ^Statute.  —  Earll  v.  People,  73  111. 
329;  Howard  v.  People,  185  111.  552;  Robbins 
v.  State,  8  Ohio  St.  131. 

2.  See  infra,  this  title,  Manslaughter.  See 
also  the  various  local  statutes. 

3.  Statutory  Provisions.  —  Thus  the  Pennsyl- 
vania statute  provides  that  any  one  who  shall 
be  convicted  of  the  wilful  and  malicious 
obstruction,  removal,  or  misplacing  of  any 
light,  signal,  or  rail  on  any  railroad,  whereby 
the  life  of  any  human  being  is  destroyed,  shall 
be  deemed  guilty  of  murder.  Act  May  26, 
1891  (P.  L.  121),  §  1.  And  see  the  various 
local  statutes. 

Wrecking  Railroad  Train  —  Georgia  Statute.  — 
Shaw  v.  Stale,  102  Ga.  660. 

4.  See  supra,  this  title.  Elements  of  Criminal 
Homicide  —  Mode  of  Killing. 

5.  New-born  Child  Left  to  Die  from  Exposure  and 
Want  of  Nourishment.  —  Reg.  v.  Walters,  C.  & 
M.  164,  41  E.  C.  L.  94;  Reg.  v.  Handley,  13 
Cox  C.  C.  79.  In  each  of  the  foregoing  cases 
the  jury  returned  a  verdict  of  manslaughter. 
See  also  State  v.  Behm,  72  Iowa  533. 

6.  Wilful  Neglect  of  and  Cruelty  to  Child  by 
Parent  or  Other  Custodian.  —  Reg.  v.  Conde,  10 
Cox  C.  C.  547;  Reg.  v.  Bubb,  4  Cox  C.  C.  457; 
Rex  v.  Self,  1  Leach  C.  C.  137,  1  East  P.  C.  226 
(in  each  of  the  foregoing  cases  the  conviction 
was  of  manslaughter  only);  Lewis  v.  State,  72 
Ga.  164,  53  Am.  Rep.  835  (in  this  case  a  con- 
viction of  murder  was  sustained).  See  Rex  v. 
Saunders,  7  C.  &  P.  277,  32  E.  C.  L.  5io(holding 
that  a  married  woman  could  not  be  convicted 
of  the  murder  of  her  illegitimate  child  three 
years  old,  unless  her  husband  had  supplied 
her  with  food  for  the  child  and  she  wilfully 
neglected  to  give  it);  Reg.  v.  Waters,  T.  &  M. 
57,  1  Den.  C.  C.  356,  13  Jur.  130,  18  L.  J.  M.  C. 
N.  S.  53. 

In  Rex  v.  Squire,  eited  in  1  Russell  on  Crimes 
678,  the  prisoner  was  charged  with  the  mur- 
der of  his  apprentice.  It  appeared  that  he  had 
used  the  apprentice  in  a  most  cruel  and  bar- 
barous manner,  and  had  not  provided  him 
with  sufficient  food  and  nourishment,  and  the 
medical  evidence  showed  that  death  resulted 
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from  want  of  such  food  and  nourishment. 
The  prisoner  was  found  guilty  and  executed. 

7.  Wilful  Neglect  to  Furnish  Necessaries  of  Life 
in  General.  —  In  Reg.  v.  Marriott,  8  C.  &  P. 
425,  34  E.  C.  L.  461,  the  prisoner  was  indicted 
for  the  murder  of  an  aged  and  infirm  woman 
under  his  care  by  wilfully  confining  her 
against  her  will  and  neglecting  to  provide  her 
with  the  necessaries  of  life,  and  the  court  held 
that,  if  the  death  of  the  woman  was  caused  in 
the  manner  charged,  the  prisoner  was  guilty 
of  murder.  But  the  jury  returned  a  verdict 
of  manslaughter  only. 

Failure  to  Provide  Medical  Attention.  —  State 
v.  Lowe,  66  Minn.  296.  In  this  case  the  pris- 
oner induced  the  deceased,  who  was  about  to 
give  birth  to  a  child,  to  occupy  a  room  which 
he  had  provided  for  the  purpose,  and  promised 
to  provide  a  competent  physician  and  nurse, 
as  is  usual  in  such  cases.  The  prisoner,  how- 
ever,  provided  neither  a  physician  nora  nurse, 
and  the  woman  died.  There  was  a  conviction 
of  murder,  but  the  judgment  was  reversed  on 
the  ground  that  the  indictment  was  not  suffi- 
cient. 

Failure  to  Protect  Wife  from  Exposure  to 
Weather.  —  In  Territory  v.  Manton,  8  Mont. 
95,  the  prisoner  was  indicted  for  murder  in 
permitting  his  wife,  while  intoxicated,  to  lie 
all  night  outside  of  the  house  in  the  snow,  in 
consequence  of  which  she  died.  The  court 
held  that  if  the  prisoner  wilfully  left  her 
so  exposed,  and  her  death  was  caused  by  the 
exposure,  then  he  was  guilty  of  murder,  but 
the  conviction  was  of  manslaughter  only.  See 
Reg.  v.  Plummer,  1  C.  &  K.  600,  47  E.  C.  L. 
600. 

Exposing  Prisoner  to  Disease.  —  In  Castell  v. 
Bambridge,  2  Stra.  854,  it  was  held  that  if  the 
warden  of  a  prison  took  a  prisoner,  and. 
against  his  will,  confined  him  in  a  place  where 
there  was  smallpox,  and  the  prisoner  con- 
tracted the  disease  and  died  of  it,  it  would  be 
murder. 

Confining  Prisoner  in  Unhealthy  Room.  —  In 

Rex  v.  Ilupgins,  2  Stra.  882,  2  Ld.  Rayrn.  1574, 
it  was  held  murder  to  confine  a  prisoner  in  a 
damp  and  unwholesome  room,  without  any  of 
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If  the  Neglect  Was  Merely  Culpable  and  not  wilful  and  malicious,  that  is,  if  the 

accused  was  guilty  of  mere  carelessness,  he  is  not  guilty  of  murder  if  death 
ensues,1  though  he  may  be  guilty  of  another  grade  of  criminal  homicide.* 

4.  Degrees  of  Murder — a.  No  DEGREES  AT  COMMON  Law.- — There  are 
no  d  frees  of  murder  at  common  law,3  and  in  this  respect  the  law  of  homi- 
cide in  England  remains  unchanged.4 

b.  Degrees  Created  by  Statute— (i)  In  General.  —  In  1794,  a  statute 
was  enacted  in  Pennsylvania  dividing  murder  into  two  degrees  for  the  purpose 
ol  graduating  the  punishment  according  to  the  circumstances  of  the  case  and 
relieving  juries  of  the  alternative  which  frequently  confronted  them  of  impos- 
ing the  extreme  penalty  of  the  law  when  it  did  not  seem  merited,  or  of  allow- 
ing the  accused  to  escape  with  inadequate  punishment.*  The  plan  inaugurated 
in  Pennsylvania  has  since  been  generally  followed,  and  in  a  large  majority  of 
the  states  murder  is  now  divided  into  degrees,  usually  two,  though  sometimes 
more.6  In  a  few  states,  however,  there  are  no  degrees  of  murder,  the  matter 
remaining  as  it  was  at  common  law,  except  that  a  wide  discretion  is  given  to 
the  court  or  jury  as  to  the  punishment  to  be  imposed,7  and  this  condition 
exists  also  under  the  federal  statute.8 

Effect  of  Creating  Degrees.  —  The  statutes  dividing  murder  into  degrees  do  not 
change  the  common-law  qualities  of  the  crime.  The  division  merely  recog- 
nizes that  the  enormity  of  the  offense  may  vary  according  to  the  circumstances, 
and  that  more  severe  punishment  should  be  inflicted  in  some  cases  than  in 
others.9 

(2)  Murder  in  First  Degree  —  (a)  statutory  Provisions.  —  The  language  of  the 
statutes  generally  is  that  every  murder  which  is  perpetrated  by  poison,  lying 
in  wait,  or  any  other  kind  of  wilful,  deliberate,  and  premeditated  killing,  or 


•  he  necessaries  of  life,  in  consequence  of 
which  he  died. 

Cruelty  of  Master  to  Seaman.  —  In  U.  S.  v. 
Freeman,  4  Mason  (U.  S.)  505,  ii  was  held  that, 
if  a  seaman  is  in  a  state  of  great  debility  and 
exhaustion,  so  thai  he  cannot  go  aloft  without 
danger  of  death  or  great  bodily  injury,  and 
the  master,  knowing  this,  compels  the  seaman 
10  go  aloft,  persisting  with  brutal  malignity 
in  this  course,  and  the  seaman  falls  from  the 
masi  and  is  drowned,  it  is  murder  in  the 
master. 

1.  Mere  Culpable  Neglect  of  Duty.  —  Reg.  v. 
Conde,  10  Cox  C.  C.  547;  Reg  v.  Marriott,  8 
C.  &  P.  425,  34  E.  C.  L.  461;  Lewis  v.  State, 
72  Ga.  164,  53  Am.  Rep.  835. 

2.  See  supra,  this  title,  Elements  of  Criminal 
Homicide  —  Intent;  and  infra,  this  title,  Alan- 
slaughter. 

3.  No  Degrees  of  Murder  at  Common  Law.  —  U. 

S.  v.  Outerbridge,  5  Sawy.  (U.  S.)  620;  Fields 
v.  Stat:-,  52  Ala.  348. 

4.  See  Sieph.  Dig.  Cr.  L.,  art.  223,  denning 
murder. 

5.  Degrees  of  Murder  Created  by  Pennsylvania 

Statute.  —  Act  Pa.  April  22,  1794;  Respublica 
v.  Mulatto  Bob,  4  Dall.  (Pa.)  146;  Pennsylvania 
v.  McFall,  Add.  (Pa.)  255;  Com.  v.  Murray,  2 
Ashm.  (Pa.)  41. 

C.  Degrees  of  Murder  Created  by  State  Statutes 
Generally.  —  See  the  cases  cited  in  the  next  fol- 
lowing subdivisions  of  this  section,  relating  10 
the  different  degrees  of  murder,  and  also  the 
codes  and  statutes  of  the  several  states. 

7.  No  Degrees  of  Murder  in  Some  States.  — 
State  v.  Deschamps,  42  La.  Ann.  567,  21  Am. 
St.  Rep.  392;  State  v.  Guillory,  42  La.  Ann. 
581;  State  v.  Jones,  46  La.  Ann.  1395. 


Under  the  Illinois  statute  there  are  no 
degrees  in  the  crime  of  murder,  but  it  recog- 
nizes a  difference  in  the  degree  of  turpitude, 
according  to  the  circumstances  of  the  killing, 
and  provides  a  wide  range  of  punishment. 
Nowacryk  v.  People,  139  111.  336.  See  also  the 
statutes  of  Georgia,  Kentucky,  Mississippi ,  Okla- 
homa, Rhode  Island,  South  Carolina,  and  South 
'  Dakota. 

8.  No  Degrees  of  Murder  under  Federal  Statutes. 

—  U.  S.  <>.  Outerbridge,  5  Sawy.  (U.  S.)  620. 
There  are  no  degrees  of  murder  in  the  Indian 
Territory,  where  the  federal  statutes  are  in 
force.  Bias  v.  U.  S.,  (Indian  Ter.  1899)  53  S. 
W.  Rep.  471. 

9.  Common-law  Qualities  of  Murder  Not  Affected 
by  Division  into  Degrees  —  Alabama.  —  Ex  p. 
Nettles,  58  Ala.  268;  Mitchell  v.  State,  60  Ala. 
26. 

California.  —  People  v.  Haun,  44  Cal.  96; 
People  v.  Foren,  25  Cal.  361;  People  v.  Doy- 
ell,  48  Cal.  85. 

Colorado.  —  Garvey  v.  People,  6  Colo.  559,  45 
Am.  Rep.  531. 

Delaware.  —  State  v.  Jones,  I  Houst.  Crim. 
Cas.  (Del.)  21;  Stale  v.  Buchanan,  1  Houst. 
Crim.  Cas.  (Del.)  79;  State  v.  Hamilion,  1 
Houst.  Crim.  Cas.  (Del.)  101 ;  State  v.  Pratt,  1 
Houst.  Crim.  Cas.  (Del.)  249. 
Iowa.  —  State  v.  Decklotts,  19  Iowa  447. 
Maryland.  —  Weighorst  v.  State,  7  Md. 
442. 

Michigan.  —  People  v.  Doe,  1  Mich.  451; 
People  v.  Poiter,  5  Mich.  1.  71  Am.  Dec.  763; 
People  v.  Scott,  6  Mich.  287;  Nye  v.  People, 
35  Mich.  16. 

Vermont.  —  Slate  v.  Carr,  53  Vt.  37;  State  v. 
Tatro,  50  Vt.  483. 
156  Volume  XXI. 


Murder. 


MURDER  AND  MAN  SLA  UGHTER.       Degrees  of  Murder. 


which  is  committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  certain 
designated  felonies,  is  murder  in  the  first  degree.1  In  a  few  states,  however, 
the  terms  of  the  statutes  are  more  comprehensive,3  and  in  some  a  homicide 
committed  in  the  perpetration  of,  or  the  attempt  to  perpetrate,  any  felony  is 
murder  in  the  first  degree.3 

(b)  Elements  of  Murder  in  First  Degree — aa.  Premeditation  and  Deliberation  —  (aa)  Rule 
Stated.  —  In  order  that  a  homicide  resulting  from  an  act  done  maliciously  with 
intent  to  kill  (as  distinguished  from  a  homicide  committed  in  the  perpetration 
of  certain  felonies)  may  constitute  murder  in  the  first  degree,  the  intent  to 
kill  must  be  deliberately  formed  and  carried  into  effect;  that  is,  the  homicide 
must  be  wilful,  deliberate,  and  premeditated.4  The  fact  that  the  fatal  blow 
was  struck  in  actual  combat  does  not  affect  the  degree  of  the  crime,  if  the 
elements  of  malice,  premeditation,  and  deliberation  existed,  that  is,  if  the 


1.  See  generally  the  statutes  of  the  several 
states. 

2.  Acts  Evincing  Mind  Regardless  of  Human 
Life. —  Under  the  Alabama  statute,  in  addition 
to  the  enumeration  stated  above  in  the  text,  it 
is  murder  in  the  first  degree,  if  the  homicide  is 
perpetrated  by  an  act  greatlv  dangerous  to  the 
lives  of  others,  and  evincing  a  depraved  mind 
regardless  of  human  life,  though  without  any 
preconceived  purpose  to  deprive  any  particu- 
lar person  of  life.  Washington  v.  State,  60 
Ala.  io,  31  Am.  Rep.  28;  Mitchell  v.  State,  60 
Ala.  26.  See  also  the  statutes  of  Colorado,  New 
Mexico,  and  Utah. 

Execution  of  Innocent  Person  Procured  by  Per- 
jury.—  The  Nebraska  statute  provides  that  if 
any  person,  by  wilful  and  corrupt  perjury,  or 
by  subornation  of  the  same,  shall  procure  the 
conviction  and  execution  of  an  innocent  per- 
son, every  person  so  offending  shall  be  deemed 
guilty  of  murder  in  the  first  degree.  Laws 
Neb.  1893,  c.  44.  And  see  generally  supra, 
this  title.  Elements  of  Criminal  Homicide  ■ — ■ 
Mode  of  Killing. 

3.  See  the  statutes  of  Kansas,  New  Mexico, 
and  New  York. 

4.  Deliberation  and  Premeditation  as  Essential 
Element  —  Alabama.  —  Fallin  v.  State,  83  Ala. 
5;  Boulden  v.  State,  102  Ala.  78;  Martin  v. 
State,  119  Ala.  1. 

Arkansas.  —  McAdams  v.  State,  25  Ark.  405; 
Palmore  v.  State,  29  Ark.  248;  Harris  v.  State, 
36  Ark.  127;  Cannon  v.  State,  60  Ark.  564; 
Eastling  v.  State,  69  Ark.  1S9. 

California.  —  People  v.  Sanchez,  24  Cal.  17; 
People  v.  Foren,  25  Cal.  361;  People  v.  Nichol, 
34  Cal.  211;  People  v.  Long,  39  Cal.  694; 
People  v.  Williams,  43  Cal.  344;  People  v. 
Valencia,  43  Cal.  552;  People  v.  Williams,  73 
Cal.  531. 

Colorado.  —  Kent  v.  People,  8  Colo.  563. 

Connecticut.  —  State  v.  Scheele,  57  Conn.  307, 
14  Am.  St.  Rep.  106. 

Delaware.  —  State  v.  Wallace,  2  Penn.  (Del.) 
402. 

Florida.  —  Denham  v.  State,  22  Fla.  664. 

Illinois.  —  Spies  v.  People,  122  111.  1.  3  Am. 
St.  Rep.  320. 

Iowa.  —  State  v.  Johnson,  8  Iowa  525,  74 
Am.  Dec.  321;  State  v.  Keasling,  74  Iowa  528; 
State  v.  Nolan,  92  Iowa  491. 

Minnesota. — -State  v.  Brown,  12  Minn.  538; 
State  v.  Brown,  41  Minn.  319. 

Missouri. — State  v.  Shoultz,  25  Mo.  128; 
State  v.  Foster,  Ci  Mo.  549;  State  v.  Mitchell, 
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64  Mo.  191;  State  v.  Lane,  64  Mo.  319;  State 
v.  Dearing,  65  Mo.  530;  Slate  v.  Melton,  67 
Mo.  594;  State  v.  Hill,  69  Mo.  451;  State  v. 
Pacquett,  75  Mo.  330;  State  v.  Tabor,  95  Mo. 
585;  State  v.  Herrell,  97  Mo.  105,  10  Am.  St. 
Rep.  289;  State  i'.  Fairlamb,  121  Mo.  137;  State 
v.  Kindred,  148  Mo.  270;  State  v.  Gassert,  4 
Mo.  App.  44. 

Montana.  —  Territory  v.  Slears,  2  Mont.  324. 

Nebraska.  —  Milton  v.  State,  6  Neb.  136; 
Schlencker  v.  State,  9  Neb.  300;  Simmerman 
v.  State,  14  Neb.  568;  Beers  v.  State,  24  Neb. 
614;  Anderson  v.  State.  26  Neb.  387. 

Arevada.  —  State  v.  Wong  Fun,  22  Nev.  336. 

New  York.  —  People  v.  Kennedy.  159  N.  Y. 
346,  70  Am.  St.  Rep.  557;  People  v.  Mangano, 
29  Hun  (N.  Y.)  259;  People  v.  Walworth,  (Oyer 
&  T.  Ct.)4  N.  Y.  Crim.  355. 

North  Carolina.  —  State  z.  Booker,  123  N. 
Car.  713;  State  v.  Rhyne,  124  N.  Car.  847; 
State  v.  Covington,  117  N.  Car.  834. 

Ohio.  —  State  v.  Neil.  Tappan  (Ohio)  120; 
State  v.  Gardiner,  Wright  (Ohio)  392;  State  v. 
Town,  Wright  (Ohio)  76;  State  v.  Atkinson,  8 
Ohio  Dec.  405,  6  Ohio  N.  P.  232. 

Oregon.  —  State  v.  Ah  Lee,  8  Oregon  214; 
State  v.  Anderson,  10  Oregon  448;  State  v. 
Abrams,  11  Oregon  169;  State  v.  Murray,  11 
Oregon  413. 

Pennsylvania.  —  Respublica  v.  Mulatto  Bob, 
4  Dall.  (Pa.)  14s. 

Tennessee.  —  Floyd  v.  State,  3  Heisk.  (Term.) 
342;  Dale  v.  State,  10  Yerg.  (Tenn.)  551 ;  Lewis 
v.  Slate,  3  Head  (Tenn.)  147;  Swan  v.  State,  4 
Humph.  (Tenn.)  139;  Copeland  v.  State,  7 
Humph.  (Tenn.)  494;  Davidson  v.  State, 
9  Humph.  (Tenn.)455;  Riley  v.  State.  9  Humph. 
(Tenn.)  646. 

Texas.  —  Lander  v.  State,  12  Tex,  462;  Ake 
v.  State,  30  Tex.  466;  McCoy  v.  Slate,  25  Tex. 
33,  78  Am.  Dec.  520;  Gaines  v.  State,  (Tex. 
Crim.  1899)  53  S.  W.  Rep.  623;  McKinney  v. 
State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  341; 
Fendrick  v.  State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  626. 

Virginia.  —  Watson  v.  Com.  87  Va.  608. 

Washington.  —  Leonard  Territory,  2  Wash. 
Ter.  381;  Blanton  -'.  State,  1  Wash.  265;  State 
v.  So  Ho  Ge,  1  Wash.  275;  State  v.  So  Ho  Me. 
1  Wash.  276. 

Wisconsin,  —  Perugi  v.  State,  104  Wis.  230, 
76  Am.  St.  Rep.  865. 

See  also  ihe  various  codes  and  statutes  in 
the  United  States  defining  murder  in  the  first 
degree. 
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intent  to  kill  was  formed  before  the  heat  of  passion  incident  to  the  combat 
.nose.  or.  though  formed  in  the  heat  of  passion,  was  executed  after  the  pas- 
hi  had  subsided  or  after  sufficient  cooling  time  had  elapsed;  1  and  a  fortiori 
is  this  true  where  the  accused  provoked  a  difficulty  with  the  deceased  to  make 
a  pretext  for  killing  him.2 

Killing  by  Poison  or  Lying  in  Wait.  —  The  statutes  almost  without  exception 
specify  two  instances  of  wilful,  deliberate,  and  premeditated  killing,  namely, 
by  poison,3  and  lying  in  wait.4 

Killing  with  Express  Malice.  —  The  statutes  in  some  of  the  states  define  murder 
in  the  first  degree  as  a  killing  with  express  malice,5  but  this  is  only  another 
form  of  stating  the  requirement  of  premeditation  and  deliberation.6 

Killing  Officer  in  Resistance  of  Arrest.  —  The  intentional  killing  of  an  officer  in 
order  to  avoid  a  lawful  arrest,  which  the  officer  was  attempting  to  make  in  a 
lawful  manner,  is  murder  in  the  first  degree,  because  under  such  circumstances 
the  homicide  is  wilful,  deliberate,  and  premeditated,  as  well  as  malicious.7 

Killing  in  Duel.  —  Killing  a  person  in  a  deliberate  duel  with  deadly  weapons 
is  murder  at  common  law,8  and  is  very  clearly  of  that  wilful,  deliberate,  and 
premeditated  character  which  the  statutes  declare  to  be  murder  in  the  first 


1.  Killing  in  Combat.  —  Stale  v.  Hoyt,  13 
Minn.  132;  State  v.  Green,  37  Mo.  466. 

Claim  of  Self-defense.  — ■  One  who  kills  with  a 
deadly  weapon  when  he  has  sufficient  time  to 
deliberate  and  to  form  a  conscious  purpose  to 
kill,  and  when  there  is  no  reasonable  cause  to 
apprehend  immediate  personal  harm  to  him- 
self, is  guilty  of  murder  in  the  first  degree. 
State  v.  Wilson,  16  Mo.  App.  550.  And  see 
generally  the  title  Self-defense. 

Provocation  will  not  reduce  the  degree,  if 
there  was  a  premeditated  design  to  kill.  Ro- 
man v.  State,  41  Wis.  312;  Clifford  v.  State,  58 
Wis.  477. 

2.  See  infra,  this  section,  Evidence  of  Pre- 
meditation and  Deliberation,  note  Provoking 
Affray  as  Evidence  of  Premeditation. 

3.  Homicide  Perpetrated  by  Means  of  Poison.  — 
State  v.  Smith,  102  Iowa  656;  State  v.  Bald- 
win, 36  Kan.  1;  People  v.  Hall,  48  Mich.  482, 
42  Am.  Rep.  477;  Robbins  v.  State,  8  Ohio  St. 
131 ;  McMeen  v.  Com.,  114  Pa.  Si.  300;  Tooney 
v.  Stale,  5  Tex.  App.  163.  See  also  the  various 
statutes  defining  murder  in  the  first  degree. 

As  to  the  Intent  to  Kill  by  means  of  the  poison, 
see  infra,  this  division  of  this  section,  Intent 
to  Kill. 

4.  Lying  in  Wait  —  Iowa.  —  State  v.  Dooley, 
89  Iowa  584. 

Kentucky.  — Turner  v.  Com.,  89  Ky.  78. 
Michigan.  —  People  v.  Repke,  103  Mich.  459. 
Missouri.  — State  v.  Kilgore,  70  Mo.  546. 
New  York.  —  People  v.  Lewis,  115  N.  Y.  663. 
North  Carolina. — State  v.  Gilchrist,  113  N. 
Car.  673. 

Pennsylvania. — Com.  v.  Cook,  166  Pa.  St. 
193;  Com.  v.  Boschino,  176  Pa.  St..  103. 

Tennessee.  —  Floyd  v.  State,  3  Heisk.  (Tenn.) 
342;  Riley  v.  State,  9  Humph.  (Tenn.)  646; 
Barnard  v.  State,  88  Tenn.  183. 

Texas.  —  Johnson  v.  State,  30  Tex.  748; 
Osborne  v.  State,  23  Tex.  App.  431;  White  v. 
State,  30  Tex.  App.  652. 

See  also  the  statutes  of  the  several  states 
which  expressly  declare  that  every  homicide 
perpetrated  by  lying  in  wait  shall  be  murder 
in  the  first  degree. 

The  expression  "lying  in  wait,"  used  in  the 
statute  in  defining  murder  in  the  first  degree. 


means  lying  in  ambush  or  concealment.  State 
v.  Cross,  68  Iowa  180. 

The  Word  "Concealed"  is  not  synonymous, 
however,  with  "  lying  in  wait."  If  a  person 
conceals  himself  for  the  purpose  of  shooting 
another  unawares,  he  is  lying  in  wait;  but  a 
person  may  conceal  himself  withoul  such  pur- 
pose.   People  v.  Miles,  55  Cal.  207. 

Threats  by  Deceased.  —  The  facl  that  the  de- 
ceased had  threatened  the  defendant  will  not 
reduce  the  degree  of  murder  perpetrated  by 
lying  in  wait.  Smilh  v.  State,  25  Fla.  517;  Ex 
p.  Mosby,  31  Tex.  566,  98  Am.  Dec.  547. 

5.  Killing  with  Express  Malice.  —  State  v. 
Horskin,  1  Houst.  Crim.  Cas.  (Del.)  116;  State 
v.  List,  1  Houst.  Crim.  Cas.  (Del.)  133;  State 
v.  Conley,  39  Me.  78;  State  v.  Knight,  43  Me. 
11;  Wilkins  v.  State,  35  lex.  Crim.  525. 
Compare  the  statutes  in  other  jurisdictions. 

6.  Express  Malice  Equivalent  to  Deliberation, 
Etc.  —  See  supra,  this  section,  Malice  —  Express 
Malice  and  Implied  Malice. 

Thus  wilfully  preparing  and  administering 
poison  to  a  human  being  is  an  act  done  with 
express  malice  aforethought.  State  v.  Evans, 
1  Marv.  (Del.)  477.  And  so  is  the  wilful  wreck- 
ing of  a  railroad  train.  Slate  v.  Brown,  I 
Houst.  Crim.  Cas.  (Del.)  539. 

Under  the  Nevada  statute  (Gen.  Stat.  New, 
§  4580)  by  which  murder  in  the  first  degree  is 
defined  as  any  murder  perpetrated  by  a  wilful, 
deliberate,  and  premeditated  killing,  and  ex- 
press malice  is  defined  as  "  that  deliberate  in- 
tention unlawfully  to  lake  away  the  life  of  a 
fellow-creature,  which  is  manifested  by  ex- 
ternal circumstances  capable  of  proof,"  it  is 
held  that  express  malice  necessarily  renders 
any  murder  a  murder  in  the  first  degree. 
State  v.  Lopez,  15  Nev.407.  See  also  People  v. 
Cox,  76  Cal.  281. 

7.  Intentional  Killing  of  Officer  in  Resistance  of 
Arrest  Held  Murder  in  First  Degree.  —  State  v. 
Duncan,  116  Mo.  288;  State  v.  Evans,  161  Mo. 
95.  And  see  generally  supra,  this  section, 
Malice  —  Pacts  Supporting  Inference  of  Malice 
—  Killino  Officers  and  Others  in  Discharge  of 
Public  Duty. 

8.  Killing  in  Duel  Held  Murder.  —  See  the  title 
Duelling,  vol.  10,  p.  311.    See  also  Thomas  v. 
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degree,  though  there  are  no  reported  cases  in  which  the  question  has  been 
decided.  In  some  states  killing  in  a  duel  is  expressly  declared  by  statute  to 
be  murder  in  the  first  degree,'  while  in  others  the  legislatures,  not  regarding 
it  as  of  equal  heinousness  with  murder  perpetrated  by  means  of  poison,  lying 
in  wait,  and  other  forms  of  assassination,  either  declare  killing  in  a  duel  to  be 
murder  in  the  second  degree,2  or  exclude  it  from  the  category  of  murder 
altogether.3 

(66)  Definitions. — A  homicide  is  wilful,  deliberate,  and  premeditated  where 
there  was  a  previously  formed  purpose  to  take  the  life  of  him  who  was  slain, 
which  purpose  was  accomplished  by  the  voluntary,  intentional  employment 
of  means  calculated  to  produce  death.  "  Wilful  "  is  defined  as  governed  by 
the  will,  without  yielding  to  reason;  "  deliberate,"  as  formed  after  considera- 
tion, in  contradistinction  to  a  sudden  and  rash  act;  "  premeditated,"  as  con- 
trived or  designed  previously.4  These  terms  are  substantially  expressive  of 
the  same  idea,5  and  taken  together  are  equivalent  in  meaning  to  the  phrase 
"with  formed  design;"6  but  they  are  not  regarded  as  synonymous  with 
"malice  aforethought."  7 

(cc)  Time  for  DeU6eration.  — The  question  as  to  what  length  of  time  is  required 
for  deliberation  has  been  considered  in  many  cases,  and  the  courts  have  uni- 
formly held  that  no  precise  time  is  fixed  either  by  law  or  common  sense,  but 
that  it  is  sufficient  if  the  accused  had  time  to  deliberate,  and  after  deliberation 
resolved  to  kill,  though  there  was  no  appreciable  space  of  time  between  the 
formation  of  the  intent  to  kill  and  the  act  of  killing.  It  is  enough  if  premedi- 
tation and  deliberation  coexisted,  though  simultaneous  with  the  commission 
of  the  offense.9    It  is  not  necessary  that  the  design  to  kill  should  have  been 


State,  61  Miss.  60;  States.  Underwood,  57  Mo. 
40;  People  v.  Garretson,  (Oyer  &  T.  Ct.)  2 
Wheel.  Crim.  (N.  Y.)  347;  Bonnard  v.  State,  25 
Tex.  App.  173,  8  Am.  St.  Rep.  431. 

Evidence  Held  Insufficient  to  Show  Facts  Consti- 
tuting a  Duel.  —  Guerrero  v.  State,  39  Tex. 
Crim.  662. 

1.  See  the  statutes  of  the  several  slates. 

2.  Killing  in  Duel  Declared  Murder  in  Second 
Degree.  —  See  the  Alabama  statute  denning  the 
different  degrees  of  murder.  Compare  the  stat- 
utes in  other  jurisdictions. 

3.  Tinder  the  California  Statute  killing  a  man 
in  a  duel  is  not  murder,  but  is  a  special  statu- 
tory offense.  People  v.  Bartlett,  14  Cal.  651. 
Compare  the  statutes  in  other  jurisdictions. 

4.  Definition  of  Wilful,  Deliberate,  and  Premedi- 
tated—  Alabama. — Mitchell  v.  State,  60  Ala.  26. 

Florida.  —  Ernest  v.  State,  20  Fla.  385;  Hol- 
land v.  Slate,  12  Fla.  117. 

Indiana. — Aszman  v.  State,  123  Ind,  347. 

Kansas.  —  Craft  v.  State,  3  Kan.  451. 

Massachusetts.  —  Com.  v.  Web&ter,  5  Cush. 
(Mass.)  306,  52  Am.  Dec.  711. 

Michigan.  —  People  v.  Borgetto,  99  Mich. 
336.  . 

Minnesota.  —  State  v.  Brown,  12  Minn.  538. 

Missouri.  —  State  v.  Curtis,  70  Mo.  594;  State 
v.  Eaton,  75  Mo.  586;  State  v.  Sharp,  71  Mo. 
218;  State  v.  Harris,  76  Mo.  361;  State  v.  Ko- 
tovsky,  74  Mo.  247;  Slate  v.  Baber,  11  Mo. 
App.  586,  affirmed  74  Mo.  292,  41  Am.  Rep. 
314,  Stale  v.  Ellis,  II  Mo.  App.  587,  affirmed 
74  Mo.  207;  State  ?>.  Andrew,  76  Mo.  101;  State 
v.  Sneed,  91  Mo.  552;  State  v.  Reed,  117  Mo. 
604;  State  v.  Fairlamb,  121  Mo.  137;  State  v. 
Taylor,  126  Mo.  531;  State  v.  Donnelly,  130 
Mo.  642;  State  v.  David,  131  Mo.  380;  State?'. 
Wright,  134  Mo.  404;  State  v.  Grant,  152 
Mo.  57. 


Ne6raska. — Simmerman  v.  State,  14  Neb.  568. 
Nevada.  —  State  v.  Ah  Mook,  12  Nev.  369. 
Wisconsin.  —  Perugi  v.  State,  104  Wis.  230, 
76  Am.  St.  Rep.  865. 
Premeditation  Implies  More  than  Deliberation. 

—  It  means  to  meditate  and  deliberate  before 
concluding  to  do  the  deed  ;  not  only  to  wilfully 
take  life,  tut  to  predetermine,  to  contrive  by 
previous  meditation.  State  v.  Johnson,  8  Iowa 
525,  74  Am.  Dec.  321. 

Whenever  There  Is  a  Disregard  of  Social  or 
Moral  Duty,  and  the  Killing  Is  with  Evil  Intent, 
the  act  is  "  deliberate  and  premeditated."  if 
the  jury  find  a  fully  formed  purpose  to  kill, 
and  that  the  mind  was  fully  conscious  of  the 
design.  Com.  v.  Sullivan,  13  Phila.  (Pa.)  410. 
36  Leg.  Int.  (Pa.)  434.  And  see  Small  v.  Com., 
91  Pa.  St.  304;  Nevling  v.  Com.,  98  Pa.  St.  322. 

5.  Terms  Expressive  of  Same  Idea.  —  People  v. 
Pool,  27  Cal.  572. 

"  Premeditated  "  and  "  Aforethought  "  Held 
Synonymous  Words. —  Edwards  v.  Slate,  25 
Ark.  444;  Nichols  v.  Com.,  11  Bush  (Ky.)  583; 
State  v.  Lopez,  15  Nev.  407. 

6.  Equivalent  to  Phrase  "  with  Formed  Design." 

—  Seams  v.  State,  S4  Ala.  410;  Lang  v.  State, 
84  Ala.  1,  5  Am.  St.  Rep.  324. 

7.  Wilful,  Deliberate,  and  Premeditated  Not 
Synonymous  With  Malice  Aforethought.  —  State 
v.  Wong  Fun,  22  Nev.  336. 

The  Words  "  Premeditated  Design,"  used  in 
the  Mississippi  statute  in  defining  murder,  are 
in  legal  effect  the  same  as  "  malice  afore- 
thought." McDaniel  v.  State,  8  Smed.  &  M. 
(Miss.)  401,  47  Am.  Dec.  93;  Green  v.  State, 
28  Miss.  687;  Hague  v.  State,  34  Miss.  616; 
Head  v.  State,  44  Miss.  731 ;  Hawthorne  v. 
State.  58  Miss.  778. 

8.  No  Particular  Length  of  Time  Required  for 
Deliberation —  United  States.  —  Allen  v.  U.  S., 
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164  1'.  S.  492;  Travers  v.  U.  S.,  6  App.  Cas. 
(D.  C.)  450. 

Alabama.  —  Miller  v.  State,  54  Ala.  155; 
Mitchell  v.  State,  60  Ala.  26;  Ex  p.  Brown,  65 
Al  i.  44O;  Seams  v.  State,  84  Ala.  410;  Lang 
v.  Stale,  S4  Ala.  C,  5  Am.  St.  Rep.  324;  Cleve- 
land Slate,  86  Ala.  1;  Hammil  v.  State,  90 
Ala.  577:  Green  State,  98  Ala.  14;  Boulden 
v.  State,  102  Ala.  78;  Daughdrill  v.  State,  113 
Ala.  7:  Kilgore  v.  Slate,  124  Ala.  24;  Bondu- 
r.uit  v.  Stale,  125  Ala.  31 ;  Dixon  v.  State,  (Ala. 
1901)  29  So.  Rep.  623. 

Arkansas. —  Bivens  v.  State,  11  Ark.  455; 
MeAdams  v.  Slate,  25  Ark.  405;  McKenzie  v. 
State,  26  Ark.  334;  Green  v.  State,  38  Ark.  304; 
Green  v.  Slate,  51  Ark.  189. 

California.  —  People  v.  Moore,  8  Cal.  90; 
People  v,  Bealoba,  17  Cal.  389;  People  v. 
Sanchez,  24  Cal.  30;  People  v.  Nichol,  34  Cal. 
211;  People  v.  Long,  39  Cal.  694;  People  v. 
Williams,  43  Cal. "344;  People  v.  Cotta,  49  Cal. 
166. 

Colorado.  —  Hill  v.  People,  I  Colo.  437. 

Connecticut.  — State  v.  Smith,  49  Conn.  389. 

Delaware.  —  State  v.  Davis,  9  Houst.  (Del  ) 
407;  State  v.  Faino,  1  Marv.  (Del.)  492;  State 
v.  Gardner,  1  Houst.  Crim.  Cas.  (Del.)  146; 
State  v.  Prati,  I  Houst.  Crim.  Cas.  (Del.)  262; 
State  v.  Rhodes,  1  Houst.  Crim.  Cas.  (Del.) 
476;  State  v.  Dugan,  1  Houst.  Crim.  Cas. 
(Del.)  563. 

Florida.  —  Ernest  v.  State,  20  Fla.  383;  Car- 
ter v.  State,  22  Fla.  553;  Killins  v.  State,  28 
Fla.  313;  Lovett  v.  State,  30  Fla.  142. 

Georgia.  —  Mitchum  v.  Siaie,  11  Ga.  615; 
Bailey  v.  State,  70  Ga.  617;  Cook  v.  State,  77 
Ga.  96;  Malone  v.  State,  77  Ga.  767;  Dowdy 
v.  State.  96  Ga.  654;  Perry  v.  State,  102  Ga.  365. 

Illinois.  —  Peri  v.  People,  65  111.  17;  Kota  v. 
Peop'e,  136  III.  655;  Marzen  v.  People,  173 
111.43. 

Indiana.  — Fahnestock  v.  State,  23  Ind.  231, 
Binns  v.  State,  66  Ind.  428;  Koerner  v.  State, 
98  Ind.  9;  Aszman  v.  State,  123  Ind.  347. 

Iowa.  —  State  v.  Gillick,  7  Iowa  2S7;  State 
v.  Johnson,  8  Iowa  525,  74  Arr.  Dec.  321;  State 
v.  Decklotts,  19  Iowa  447;  Stale  v.  Hockett, 

70  Iowa  442;  State  v.  Sopher,  70  Iowa  494; 
Stale  v.  Peffers,  80  Iowa  580. 

Kansas.  —  Craft  v.  State,  3  Kan.  450. 

Kentucky.  —  Donnellan  v.  Com.,  7  Bush 
(Ky.)  678;  Nichols  v.  Com.,  it  Bush  (Ky.)  575; 
Clark  v.  Com.,  (Ky.  1901)  63  S.  W.  Rep.  740. 

Louisiana.  —  State  v.  Dennison,  44  La.  Ann. 
135- 

Michigan, —  Nye  v.  People,  35  Mich.  16; 
People  v.  Palmer,  105  Mich.  568. 

Minnesota.  —  State  v.  Brown,  41  Minn. 
319. 

Mississippi.  —  Hawthorne  v.  Stale,  58  Miss. 
778;  Smith  v.  State.  75  Miss.  542;  Woodsides 
v.  State,  2  How.  (Miss.)  655. 

Missouri.  —  Green  v.  State,  13  Mo.  3S2;  State 
v.  Dunn,  18  Mo.  419;  State  v.  Jennings,  18 
Mo.  435;  State  v.  Starr,  38  Mo.  270;  Stale  v. 
Shoultz,  25  Mo.  128;  State  v.  Holme,  54  Mo. 
153;  State  v.  Lane,  64  Mo.  319;  State  v.  Sharp, 

71  Mo.  218;  State  v.  Ellis,  74  Mo.  207;  Slate 
v.  Kotovsky,  74  Mo.  247;  State  v.  Harris,  76 
Mo.  361;  State  v.  Snell,  78  Mo.  240;  State  v. 
McDaniel,  94  Mo.  301;  State  v.  Landgraf,  95 
Mo.  97,  6  Am.  St.  Rep.  26;  Stale  v.  Stoeckli, 
8  Mo.  App.  598. 


Montana.  —  State  v.  Spotted  Hawk,  23 
Mont.  33. 

Nebraska. —  Milton  v.  Stale,  6  Neb.  136; 
Haunstine  v.  State,  31  Neb.  112;  Carleton  v. 
State,  43  Neb.  373. 

Nevada.  —  State  v.  Millain,  3  Nev.  409;  State 
v.  Ah  Mook,  12  Nev.  369. 

New  Jersey.  —  Donnelly  v.  State,  26  N.  J.  L. 
602,  affirming  26  N.  J.  L.  465. 

New  York.  —  People  v.  Clark,  7  N.  Y.  385; 
People  v.  Sullivan,  7  N.  Y.  396;  O'Brien  v. 
People  36  N.  Y.  276,  affirming  48  Barb.  (N. 
Y.)  274;  Leighton  v.  People,  88  N.  Y.  117; 
People  v.  Magone.  91  N.  Y.  211 ;  People  v. 
Kiernan,  101  N.  Y.  618;  People  v.  Beckwith, 
103  N.  Y.  360,  affirming  (Supm.  Ct.  Gen.  T.) 
4  N.  Y.  Crim.  335;  People  v.  Van  Brunt,  108 
N.  Y.  656;  People  v.  Hawkins,  109  N.  Y.  408; 
People  v.  Ferraro,  161  N.  Y.  365;  Lanergan  v. 
People,  50  Barb.  (N.  Y.)  266,  (Ct.  App.)  6  Park. 
Crim.  (N.  Y.)  209;  Dolan  v.  People,  6  Hun 
(N.  Y.)  493,  64  N.  Y.  485;  People  v.  Waltz, 
(Oyer  &  T.  Ct.)  50  How.  Pr.  (N.  Y.)  204;  Peo- 
ple v.  Carnel,  2  Edm.  Sel.  Cas.  (N.  Y.)  201; 
People  v.  Mulvey,  2  Edm.  Sel.  Cas.  (N.  Y.)  246. 

North  Carolina.  —  Stale  v.  Norwood,  115  N. 
Car.  791,  44  Am.  St.  Rep.  498;  State  v.  Mc- 
Cormac,  116  N.  Car.  1033;  State  v.  Covington, 
117  N.  Car.  834;  State  v.  Dowden,  118  N.  Car. 
1145;  State  v.  Lipsey,  3  Dev.  L.  (14  N.  Car.) 
485. 

Ohio.  —  Shoemaker  v.  State,  12  Ohio  43; 
Early  v.  State,  7  Ohio  Cir.  Dec.  592,  16  Ohio 
Cir.  Ct.  646.  Compare  Burns  v.  State,  3  Ohio 
Dec.  (Reprint)  122;  3  Wkly.  L.  Gaz.  323,  2 
Ohio  Dec.  (Reprint)  97,  I  West.  L.  Month.  355. 

Oregon.  —  Stale  v.  Gartand,  5  Oregon  216. 

Pennsylvania. — Com.  v.  Murray,  2  Ashm. 
(Pa.)  43;  Com.  v.  Keeper  of  Prison,  2  Ashm. 
(Pa.)  23t;  Kilpatrick  v.  Com.,  3  Phila.  (Pa.) 
237,  15  Leg.  Int.  (Pa.)  347,  31  Pa.  St.  198; 
Keenan  v.  Com.,  44  Pa.  St.  55,  84  Am.  Dec. 
414;  Com.  v.  Drum,  58  Pa.  St.  16;  Com.  v. 
Buccieii,  153  Pa.  St.  535;  Green  v.  Com.,  83 
Pa.  St.  75;  Warren  v.  Com.,  37  Pa.  St.  45; 
Kilpatrick  v.  Com.,  31  Pa.  St.  198;  Com.  v. 
Daley,  2  Pa.  L.  J.  Rep.  361,  4  Pa.  L.  J.  150. 

Tennessee.  —  State  v.  Anderson,  2  Overt. 
(Tenn.)  6,  5  Am.  Dec.  648;  Lewis  v.  State,  3 
Head  (Tenn.)  127;  Clark  v.  State,  8  Humph. 
(Tenn.)  671;  Swan  v.  State,  4  Humph.  (Tenn.) 
136;  Dains  v.  State,  2  Humph.  (Tenn.)  439, 
McQueen  v.  State,  1  Lea  (Tenn.)  285;  Coffee 
v.  State,  3  Yerg.  (Tenn.)  283,  24  Am.  Dec.  370; 
Anthony  v.  State,  Meigs  (T©*in.)  265,  33  Am. 
Dec.  143;  Dale  v.  State,  10  Yeig.  (Tenn.)  551. 

Texas.  —  Atkinson  v.  State,  20  Tex.  522; 
Burnham  v.  State,  43  Tex.  322;  Jordan  v. 
State,  10  Tex.  492;  Duebbe  v.  State,  1  Tex. 
App.  159;  Halbert  v.  State,  3  Tex.  App.  656; 
Lawrence  v.  State,  36  Tex.  Crim.  173;  Smith 
v.  State,  33  Tex.  Crim.  513. 

Utah.  —  People  v.  Callaghan,  4  Utah  49; 
People  v.  Calton,  5  Utah  451 ;  State  v.  Morgan, 
22  Utah  162. 

Vermont.  —  State  v.  McDonnell,  32  Vt.  491. 

Virginia. — Com.  v.  Jones,  1  Leigh  (Va.) 
609;  Bennett  v.  Com.,  8  Leigh  (Va.)  745; 
Whiteford  v.  Com.,  6  Rand.  (Va.)  721.  iS  Am. 
Dec.  771;  Hill  v.  Com.,  2  Gratt.  (Va.)  594; 
Wright  v.  Com.,  33  Gratt.  (Va.)  SSo;  McDaniel 
v.  Com.,  77  Va.  281;  Com.  v.  Brown,  90  Va. 
671. 
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formed  after  mature  deliberation,1  or  that  the  accused  should  have  had  time 
thoroughly  to  ponder  upon  the  act  and  its  consequences  and  resolve  upon  the 
commission  before  and  apart  from  the  act  itself;2  but  when  the  intention  to 
kill  is  claimed  to  have  been  formed  on  the  instant,  greater  caution  on  the  part 
of  the  jury  is  necessary  than  in  other  cases.3 

Aot  Must  Result  from  Deliberation.  —  While  the  formation  of  the  design  to  kill 
as  the  result  of  premeditation  and  deliberation  may  be  as  instantaneous  as 
successive  thoughts,  still  it  must  be  shown  that  the  act  was  deliberately 
resolved  on  and  that  it  was  not  done  in  the  heat  of  blood  engendered  by 
provocation  received  at  the  time  of  the  act  or  so  recently  before  it  as  not  to 
allow  time  for  reflection.'4 

Killing  in  Melee.  —  According  to  the  principle  stated  above,  a  homicide  per- 
petrated in  a  melee  or  promiscuous  fight  among  several  persons  is  not  neces- 
sarily reduced  below  the  grade  of  murder  in  the  first  degree.5 

(dd)  Question  of  Fact  for  Jury.  — Whether  a  homicide  was  committed  with  pre- 
meditation and  deliberation  is  always  a  question  of  fact  for  the  determination 
of  the  jury.6 

(ee)  Evidence  of  Premeditation  and  Deliberation.  —  Ordinarily    premeditation  and 

deliberation  are  not  capable  of  direct  proof,  but  are  to  be  inferred  from  the 
circumstances  of  the  case,7  such  as  ill  will,8  previous  threats  by  the  accused,9 


Washington.  —  State  v.  Straub,  16  Wash, 
in;  Stale  v.  Gin  Pon,  16  Wash.  425;  State  v. 
Moody,  18  Wash.  165;  State  v.  Hawkins,  23 
Wash.  289. 

Wisconsin.  —  Hogan  State,  36  Wis.  226; 
Clifford  v.  State,  58  Wis.  477;  Perugi  Slate, 
104  Wis.  230,  76  Am.  St.  Rep.  865. 

Wyoming.  —  See  Ross  v.  State,  8  Wyo.  351. 

There  need  be  no  appreciable  space  of  time 
between  the  intention  to  kill  and  the  act  of 
killing;  they  may  be  as  instantaneous  as  suc- 
cessive thoughts  of  the  mind.  It  is  only  neces- 
sary that  the  act  of  killing  be  preceded  by 
concurrence  of  will,  deliberation,  and  pre- 
meditation on  the  patt  of  the  slayer,  and,  if 
such  is  the  case,  the  killing  is  murder  in  the 
first  degree,  no  matter  how  rapidly  these  acts 
of  the  mind  may  succeed  each  other,  or  how 
quickly  they  may  be  followed  by  the  act  of 
killing.    People  v.  Hunt,  59  Cal  430. 

1.  Mature  Deliberation  Not  Requisite.  —  Mc- 
Adams  v.  State,  25  Ark.  405. 

2.  Time  to  Ponder. —  Daughdrill  v.  State,  113 
Ala.  7. 

3.  Caution  Required  of  Jury.  —  People  v.  Lo- 
pez, 2  Edm.  Sel.  Cas.  (N.  Y.)  262. 

4.  Killing  Must  Be  Done  Deliberately  and  Not 
in  Heat  of  Blood.  —  Mitchell  v.  State,  60  Ala. 
26;  Bivens  v.  State,  11  Ark.  455. 

5.  Killing  in   Melee. —  Smith    v.    Slate,  88 
Ala.  73. 

6.  Question  for  Jury.  —  People  v.  Valencia,  43 
Cal.  552;  People  v.  Bowman,  81  Cal.  566; 
People  v.  Chew  Sing  Wing,  88  Cal.  268;  Sav- 
age v.  State,  18  Fla.  0,09;  Lovett  v.  State,  30  Fla. 
142;  Kelly  v.  Slate,  39  Fla.  122;  State  v.  Wil- 
liams, 69  Mo.  no;  People  v.  Jones,  99  N.  Y. 
667;  People?'.  Hawkins,  109N.  Y.  40S;  People 
v.  Barberi,  149  N.  Y.  256,  52  Am.  St.  Rep.  717; 
State  v.  Morey,  25  Oregon  241. 

7.  Deliberation  Not  Ordinarily  Provable  by  Di- 
rect Evidence  —  Inference  from  Circumstances  — 
Florida.  —  Adams  v.  State,  28  Fla.  511. 

Minnesota.  —  State  v.  Brown,  41  Minn.  319. 
Missouri.  —  State  v.  Underwood,  57  Mo.  40; 
State  v.  Lane,  64  Mo.  319;  State  v.  Walker,  98 
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Mo.  95;  State  v.  Anderson,  98  Mo.  461;  State 
v.  Kindred,  148  Mo.  270;  Slate  v.  McLaughlin, 
149  Mo.  19. 

New  York.  -  People  v.  Majone,  91  N.  Y. 
2 [i,  affirming  (Supm.  Ct.  Gen.  T.)  12  Abb.  N. 
Cas.  (N.  Y.)  187;  People  v.  Conroy,  97  N.  Y. 
62,  affirming  33  Hun  (N.  Y.)  ng. 

North  Carolina.  —  State  v.  Booker,  123  N. 
Car.  713. 

Ohio.  —  State  v.  Gardiner,  Wright  (Ohio)  400. 
Oregon.  —  Stale  v.  Anderson,  10  Oregon  448. 
Texas.  —  Rodriquez  v.  State,  32  Tex.  Crim. 
259. 

8.  Ill  Will  of  Accused  Towards  Deceased.  — 

Davidson  v.  State,  135  Ind.  254;  Robinson  v. 
State,  138  Ind.  499;  State  v.  Kilgore,  70  Mo. 
546;  State  v.  Umble,  115  Mo.  452;  State  v. 
Truesdale,  125  N.  Car.  696  (in  which  the  de- 
ceased had  brought  a  bastardy  proceeding 
against  the  accused). 

9.  Previous  Threats  as  Evidence  of  Premedita- 
tion —  A  rkansas.  — McKenzie  v.  State,  26  Ark. 
334- 

California.  —  People  v.  Chaves,  122  Cal.  134. 
Colorado.  —  Jordan  v.  People,  19  Colo.  417; 
Hill  v.  People,  I  Colo.  437. 

Georsia.  —  Dixon  v.  State,  79  Ga.  805. 
Illinois.  —  Smith  v.  People,  142  111.  117. 
Indiana.  —  Davidson      State,  135  Ind.  254. 
Montana.  —  Slate      Sloan,  22  Mont.  293. 
New  Mexico.  —  Anderson  v.  Territory,  4  N. 
Mex.  108. 

New  York.  —  People  v.  Beck  with,  45  Hun 
(N.  Y.)  422,  affirmed  108  N.  Y.  67;  People  v. 
Lyons,  no  N.  Y.  618,  17  N.  E.  Rep.  391;  Peo- 
ple v.  Foy,  138  N.  Y.  664;  People  v.  Martell, 
138  N.  Y.  595;  People  v.  Decker,  157  N.  Y. 
186;  People  v.  Corey,  157  N.  Y.  332;  Jefferds 
v.  People,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim. 
(N.  Y.)  522;  People  v.  Jones,  99  N.  Y.  667. 
Pennsylvania.  — Com.  v.  Bell,  164  Pa.  St.  5 1 7. 
Texas. —  Rather  v.  State,  25  Tex.  App.  623; 
McDonald  v.  State,  (Tex.  Crim.  1893;  22  S.  W. 
Rep.  403;  Smith  v.  State,  40  Tex.  Crim.  391. 
Virginia. —  Nicholas  v.  Com.,  91  Va.  741. 
Declarations  During  Affray.  —  Declarations  of 
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previous  difficulties  between  the  parties,1  preparation  for  taking  the  life  of 
the  deceased,  including  the  possession  of  deadly  weapons,  and  hunting  him 
down,3  declarations  of  an  intent  to  kill  made  after  the  fatal  blow  was  struck,3 
provoking  an  attack  by  the  deceased  to  make  an  excuse  for  killing  him,4  the 
adoption  of  some  device  to  make  it  appear  that  the  homicidewas  not  murder,5 
the  absence  of  legal  provocation,  or  lapse  of  sufficient  time  after  provocation  for 
the  blood  to  cool,c  the  fact  that  the  homicide  was  committed  to  avoid  detection 
of  another  crime,7  the  manner  in  which  the  homicide  was  committed,  etc.,8 


a  purpose  to  kill  made  during  an  affray,  fol- 
lowed by  a  fatal  blow,  are  generally  admissible 
in  evidence  lo  show  a  purpose  to  kill.  See  the 
title  Res  Gest.-e. 

Where  the  accused  during  a  fight  with  his 
wife  said  that  he  would  take  something  and  kill 
her,  but  no  weapon  was  used,  the  woman's 
neck  having  been  broken  in  some  way,  it  was 
held  that  such  utterance  was  no  evidence  of 
premeditation.  State  v.  Thomas,  118  N.  Car. 
1113. 

1.  Previous  Difficulties  Between  the  Parties.  — 

Davidson  v.  Slate,  135  Ind.  254;  State  v.  Mar- 
tin, 9  Ohio  Dec.  778;  Brown  v.  State,  32  Tex. 
Crim.  119. 

2.  Preparing  to  Kill  —  Seeking   Deceased  — 

Georgia.  —  Perry  v.  State,  102  Ga.  365. 

Idaho.  —  State  v.  Yee  Wee,  (Idaho  1900)61 
Pac.  Rep.  588  (shooting  with  pistol  concealed 
by  a  paper  bag  over  the  hand  in  which  the 
pistol  was  held). 

Indiana.  —  Davidson  v.  State.  135  Ind.  254. 

Kentucky. — Twyman  v.  Com.,  (Ky.  1895) 
33  S.  W.  Rep.  409;  Massie  v.  Com.,  (Ky.  1896) 
36  S.  W.  Rep.  550. 

Maryland.  —  Garlitz  v.  State,  71  Md.  293. 

Mississippi.  —  Helm  v.  State,  67  Miss.  562. 

Missouri.  —  State  v.  Rider,  95  Mo.  474;  State 
v.  Anderson,  126  Mo.  542;  State  v.  Reed,  162 
Mo.  312. 

Nebraska. — Argabright  v.  State,  56  Neb. 
3&3- 

New  York.  —  People  v.  Scott,  153  N.  Y.  40; 
People  v.  Mcguire,  135  N.  Y.  639. 

North  Carolina.  —  State  v.  Hogue,  6  Jones 
L.  (51  N.  Car.)  381;  State  v.  Owen,  Phil.  L.  (61 
N.Car.)425;  States.  Pankey,  104  N.  Car.  840; 
State  v.  McCormac,  116  N.  Car.  1033;  State  v. 
Booker,  123  N.  Car.  713. 

Pennsylvania.  —  Com.  v.  McMillan,  144  Pa. 
St.  610,  affirming  6  Kulp  (Pa.)  281;  Com.  v. 
Cook,  166  Pa.  St.  193;  Com.  v.  Weber,  167  Pa. 
St.  153;  Com.  v.  Krause,  193  Pa.  St.  306. 

Texas.  —  McKinney  v.  State,  (Tex.  Crim. 
1900)  55  S.  W.  Rep.  341;  Caton  v.  State,  (Tex. 
Crim.  1896)  38  S.  W.  Rep.  192. 

The  Fact  that  the  Accused  Armed  Himself  after 
a  difficulty  with  the  deceased  is  not  conclusive 
evidence  of  a  purpose  to  kill.  Gourko  v.  17. 
S.,  153  U.  S.  183 

Preparation  to  Resist  Arrest.  —  The  intentional 
killing  of  an  officer  while  attempting  to  arrest 
the  accused  is  murder  in  the  first  degree,  where 
the  accused,  knowing  of  the  intended  arrest, 
armed  himself  to  resist  even  to  the  extent  of 
killing  the  officer.  State  v.  Miller,  7  Ohio  Cir. 
Dec.  552,  73  Ohio  Cir.  Ct.  67.  See  Carter  v. 
State,  22  Fla.  553.  See  also  supra,  this  sec- 
tion, 3.  d.  1.  (b)  Killing  Officers  and  Others  in 
Discharge  0/  Public  Duly. 

Preparations  for  Flight. —  Teague  v.  State, 
120  Ala.  309. 


3.  Subsequent  Declaration  of  Intent  to  Kill.  — 

Blume  f.  State,  154  Ind.  343;  People  v.  Hoch, 
150  N.Y.  291 ;  Com.  v.  Werling,  164  Pa.  St.  559. 

4.  Provoking  Affray  as  Evidence  of  Premedita- 
tion.—  State  v.  Wieners,  66  Mo.  13;  State  v. 
McDaniel,  94  Mo.  301;  Stewart  v.  State,  1 
Ohio  St.  66;  Tollett  v.  State,  (Tex.  Crim.  1900) 
55  S.  W.  Rep.  573. 

5.  Device  to  Avoid  Aspect  of  Murder.  —  1  Hale 
P.  C.  452;  Nicholas  v.  Com.,  gi  Va.  741. 

Provoking  Assault  to  Furnish  Pretext  for  Killing. 

—  See  infra,  this  title,  Manslaughter,  and  the 
title  Self-defense. 

6.  Absence  of  Legal  Provocation  —  Colorado.  — 
Van  Houton  v.  People,  22  Colo.  53. 

Missouri.  — Sttae  v.  Ellis,  11  Mo.  App.  587, 
offr/ned  74  Mo.  207;  State  v.  Howard,  102  Mo. 
142;  State  v.  Donnelly,  130  Mo.  642;  State  v. 
Baker,  146  Mo.  379;  State  v.  Burns,  148  Mo. 
167,  71  Am.  St.  Rep.  588. 
Montana.  —  Territory  v.  Johnson,  9  Mont.  21. 
New  York.  —  People  v.  Kiernan,  101  N.  Y. 
618,  affirming  (Supm.  Ct.  Gen.  T.)  3  N.  Y. 
Crim.  247;  People  v.  Fish,  125  N.  Y.  136; 
People  v.  Trezza,  125  N.  Y.  740;  People  v. 
Ferraro,  161  N.  Y.  365. 

North  Carolina.  —  State  v.  Boon,  82  N.  Car. 
637. 

Ohio.  —  State  v.  Gardiner,  Wright  (Ohio)  400. 
Pennsylvania.  —  Com.  v.  Krause,  193  Pa. 
St.  306. 

Texas.  —  Robinson  v.  State,  22  Tex.  App. 
690;  Delgado  v.  State,  34  Tex.  Crim.  J57 
(killing  with  pistol  because  worsted  by  the 
deceased  in  fist  fight). 

Virginia.  —  Reed  v.  Com.,  98  Va.  817. 
Washington. — State  z/.  Holme§,  12  Wash  169. 
Killing  for  Revenge. —  People  v.  Pugh,  167 
N.  Y.  524. 

Killing  Officer   Making   Arrest.  ■ —  State  :•. 

Cushenberry,  157  Mo.  168;  Lewis  v.  State,  3 
Head  (Tenn.)  127;  Galvin  v.  State,  6  Coldw. 
(Tenn.)  283;  Wilson  v.  State,  11  Lea  (Tenn.) 
310. 

Sudden  Passion  is  not  sufficient  to  reduce  the 
degree  of  murder,  if  there  was  not  adequate 
provocation.  Com.  v.  Eckerd,  174  Pa.  St.  137; 
People  v.  Tuczkewitz.  i4g  N.  Y.  240. 

Cooling  Time  After  Provocation..  —  See  infra, 
this  title,  Manslaughter. 

The  Infidelity  of  a  Wife  does  not  extenuate 
the  deliberate  killing  of  her  by  her  husband. 
Such  a  homicide  is  murder  in  the  first  degree. 
State  v.  Anderson,  98  Mo.  461.  See  also  infra, 
this  title,  Manslaughter. 

7.  Homicide  to  Avoid  Detection  of  Another 
Crime. —  People  v.  Deacons,  109  N.  Y.  374; 
Haas  v.  State,  7  Ohio  Cir.  Dec.  509,  13  Ohio 
Cir.  Ct.  418. 

8.  Manner  of  Killing  in  General — California. 

—  People  v.  Neary,  104  Cal.  373  (killing  wife 
by  stabbing). 
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the  mode  of  obtaining  the  weapon  used  and  of  disposing  of  it  after  having  used 
it,1  or,  in  fine,  any  facts  or  circumstances  which  tend  to  show  a  design  to 
effect  death.2 

No  Presumption  from  Fact  of  Killing.  —  Premeditation  and  deliberation  are  not 
presumed  from  the  mere  fact  of  intentional  killing,  or  the  use  of  a  deadly 
weapon,  but  must  be  proved  by  evidence  or  reasonably  inferred  from  estab- 
lished circumstances.3 


Missouri. — State  v.  Wilson,  121  Mo.  434 
(deceased  unarmed  and  sitting  on  a  chair). 

New  York.  —  People  v.  Van  Brunt,  108  N. 
Y.  656,  15  N.  E.  Rep.  435- 

Pennsylvania.  —  Com.  v.  Birriolo,  197  Pa.  St. 
371  (killing  wife  by  setting  fire  to  her  clothes). 

Texas.  —  Williams  v.  State,  25  Tex.  App. 
521;  Hughes  v.  State,  29  Tex.  App.  565; 
Murphy  v.  State,  28  Tex.  App.  350;  Luera  v. 
State,  (Tex.  Crim.  1895)  32  S.  W.  Rep.  S98; 
Howard  v.  State,  (Tex.  Crim.  1895)  33  S.  W. 
Rep.  225;  Waggoner  v.  State,  (Tex.  Crim. 
1900)  55  S.  W.  Rep.  491. 

Striking  or  Shooting  from  Behind.  —  Rockmore 
v.  State,  91  Ga.  97;  Slate  v.  Cochran,  147  Mo. 
504;  People  v.  Cignarale,  no  X.  Y.  23;  Peo- 
ple v.  Sliney,  137  N.  Y.  570;  State  v.  Ander- 
son, 10  Oregon  448;  Com.  v.  Cook,  166  Pa. 
St.  193. 

Killing  Sleeping  Person.  —  Smith  v.  Com., 
(Ky.  1895)  31  S.  W.  Rep.  724;  Killer  v.  Com., 
124  Pa.  St.  92,  23  W.  N.  C.  (Pa.)  314. 

Killing  by  Strangulation  or  Smothering,  —  Peo- 
ple v.  Place,  157  N.  Y.  584;  People  v.  Puller- 
son,  159  N.  Y.  339;  Com.  v.  Bell,  164  Pa.  St. 
517- 

Malignity  and  Cruelty  as  Evidence  of  Premedita- 
tion and  Deliberation.  —  People  v.  Goslaw,  73 
Cal.  323  (killing  old  and  feeble  person  by  re- 
peated blows  on  the  head);  State  v.  Jennings, 
18  Mo.  435;  State  v.  May,  142  Mo.  135;  State 
v.  Mollineaux,  149  Mo.  646;  State  v.  Callaway, 
154  Mo.  91;  State  v.  Norwood,  115  N.  Car.  789, 
44  Am.  St.  Rep.  49S  (putting  pins  down  a 
child's  throat);  Green  v.  Com.,  83  Pa.  St.  75; 
Duebbe  v.  State,  1  Tex.  App.  159. 

Character  of  Wounds.  —  If  the  character  of  the 
wounds  indicates  a  purpose  to  take  life,  they 
indicate  the  commission  of  a  premeditated 
murder,  which  is  murder  in  the  first  degree. 
McCabe  v.  Com.,  (Pa.  1886)  8  Ail.  Rep.  45. 

1.  Mode  of  Procuring  and  Disposing  of  Weapons. 
—  Rex  v.  Hayward,  6  C.  &  P.  157,  25  E.  C.  L. 
331;  State  v.  Yarborough,  39  Kan.  581;  State 
v.  Rider,  95  Mo.  474. 

2.  Circumstances  Showing  Design  Generally  — 
Arkansas.  —  King  v.  State,  63  Ark.  572. 

Indiana.  —  Bridgewater  v.  State,  153  Ind. 
560. 

/o7va. — State  "'.  Jackson,  103  Iowa  702; 
State  v.  Noirak,  109  Iowa  717. 

Minnesota. — State  v.  Staley,  14  Minn.  105; 
State  v.  Hayward,  62  Minn.  474. 

Missouri.  —  Slate  v.  Packwood,  26  Mo.  340; 
State  v.  Anderson,  89  Mo.  312;  State  v.  Jack- 
son, 96  Mo.  200;  State  v.  Headrick,  149  Mo. 
396;  State  v.  Weiners,  4  Mo.  App.  492. 

Neiu  York.  —  People  v.  Hawkins,  109  N.  Y. 
408;  People  v.  Jackson.  111  N.  Y.  362,  6  N.  Y. 
Crim.  393;  People  v.  Fitzthum,  137  N.  Y.  581; 
People  v.  Geoghan,  138  N.  Y.  677;  People  v. 
Johnson,  139  N.  Y.  358:  People  -'.  Delfino,  139 
(I.  Y.  625;  People  v.  Pullerson,  159  N*.  Y.  339; 


People  v.  Kennedy,  159  N.  Y.  346,  70  Am.  St. 
Rep.  557;  People  v.  Barone,  161  N.  Y.  451,  14 
N.  Y.  Crim.  351. 

Oregon.  —  State  v.  Hansen,  25  Oregon  391. 
Pennsylvania.  —  Respublica  v.  Mulatto  Bob, 
4  Dall.  (Pa.)  145;  Com.  v.  Green,  1  Ashm. 
(Pa.)  289;  Com.  v.  Murray,  2  Ashm.  (Pa.)  41; 
Com.  v.  Williams,  2  Ashm.  (Pa.)  69;  Com.  v. 
Manl'redi,  162  Pa.  St.  144;  Com.  v.  Morrison, 
193  Pa.  St.  613. 

Tennessee.  — ■  Swan  v.  State,  4  Humph. 
(Tenn  )  139;  Clark  v.  State,  8  Humph.  (Tenn.) 
671. 

Texas.  —  Dancy  v.  State,  (Tex.  Crim.  189S) 
46  S.  W.  Rep.  247;  Spears  v.  State,  (Tex.  Crim. 
1900)  56  S.  W.  Rep.  347. 

Virginia.  —  Burgess  v.  Com.,  2  Va.  Cas. 
483;  Com.  v.  Jones,  1  Leigh  (Va.)  612;  Ben- 
nett v.  Com.,  8  Leigh  (Va.)  745;  Hill  v.  Com., 
2  Gratt.  (Va.)  594;  Davis  v.  Com.,  89  Va.  132; 
Weatherman  v.  Com.,  (Va.  1894)  19  S.  E.  Rep. 
778. 

Washington. — State  v.  Webster,  21  W  ash.  63. 

Wisconsin.  —  Miller  v.  State,  106  Wis.  156. 

Evidence  Held  to  Show  Fear  and  Not  Delibera- 
tion.—  Stale      Smith  125  N.  Car.  615. 

3.  Premeditation  and  Deliberation  Not  Presumed 
from  Fact  of  Killing  —  A I  a  ham  a. —  Fields  v. 
State,  52  Ala.  34S;  Fallin  v.  State,  83  Ala.  5. 

Arkansas.  —  Bivens  v.  Stale,  11  Ark.  455; 
Burris  v.  State,  3S  Ark.  221;  Simpson  v.  State, 
56  Ark.  8. 

Iowa.  —  Fouts  v.  State,  4  Greene  (Iowa)  500; 
State  v.  McCormick,  27  Iowa  402. 

Kansas.  —  Craft  v.  State,  3  Kan.  451. 

Michigan.  —  People  v.  Potter,  5  Mich.  1,  71 
Am.  Dec.  763. 

Missouri. — State  v.  Stoeckli,  8  Mo.  App. 
598;  State  v.  Foster,  61  Mo.  549;  State  v. 
Mitchell,  64  Mo.  191 ;  State  v.  Lane,  64  Mo. 
319;  State  v.  Kring,  64  Mo.  591;  State  v. 
Testerman,  68  Mo.  408;  State  v.  Herrell,  97 
Mo.  105,  10  Am.  St.  Rep.  289;  State  v.  Young, 
119  Mo.  495. 

Nebraska.  — Schlencker  v.  State,  9  Neb.  300. 

Nevada.  —  State  v.  Millain,  3  Nev.  410. 

North  Carolina.  — State  v.  Fuller,  114  N. 
Car.  885;  Stale  v.  Rhvne,  124  N.  Car.  847; 
State  v.  Hicks,  125  N.  Car.  636;  State  v. 
Thomas,  118  N.  Car.  1113., 

Ohio.  —  State  v.  Turner,  Wright  (Ohio)  20; 
State  v.  Neil,  Tappan  (Ohio)  120. 

Pennsylvania.  —  O'Mara  v.  Com.,  75  Pa.  St. 
424;  Com.  v.  Onofri,  18  Phila.  (Pa.)  436,  42 
Leg.  Int.  (Pa.)  297. 

Tennessee.  — Anderson  v.  State,  3  Heisk. 
(Tenn.)  86;  Floyd  v.  State,  3  Heisk.  (Tenn.) 
342;  Dains  v.  Slate,  2  Humph.  (Tenn.)  439; 
Seals  v.  Stale,  3  Baxt.  (Tenn.)  459. 

Texas.  —  McCoy  v.  State,  25  Tex.  33,  78 
Am.  Dec.  520;  Ake  v.  State.  30  Tex.  466; 
Hamby  v.  State,  36  Tex.  523;  Caldwel!  v.  State, 
41  Tex.  86;  Wilson  v.  Slate,  43  Tex.  472; 
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66.  Extreme  Atrocity  or  Cruelty.  —  In  Massachusetts  murder  committed  with 
"  extreme  atrocity  or  cruelty  "  is  murder  in  the  first  degree.1 

cc.  Killing  in  Perpetration  ok,  ok  Attempt  to  Perpetrate,  Designated  Felonies.  —  It 
has  already  been  stated  that  a  homicide  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  any  felony  constitutes  murder.2    The  statutes  creating 

ices  of  this  crime  generally  provide  that  if  a  homicide  is  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  certain  specified  felonies,  it  shall  be 
murder  in  the  first  degree.  In  this  category  are  put,  almost  without  excep- 
tion, the  four  crimes  of  arson,  rape,  robbery,  and  burglary.3  In  some  states 
the  statutes,  in  addition  to  the  four  felonies  just  enumerated,  designate  lar- 
ceny,1 mayhem,5  sodomy,0  attempts  to  injure  any  person  or  property  by  the 
use  of  an  explosive  compound,7  and  any  unlawful  act  the  probable  conse- 
quence of  which  may  be  bloodshed.8  In  several  states  it  is  provided  that  a 
homicide  committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  any  felony 
shall  be  murder  in  the  first  degree,9  while  in  others  a  homicide  committed  in 


Murray  v.  State,  i  Tex.  App.  417;  Singleton 
v.  State,  1  Tex.  App.  501. 

Virginia.  —  Hill  v.  Com.,  2  Gratt.  (Va.)  594; 
H.iwsll  v.  Com.,  26  Grau.  (Va.)  995. 

But  see  contra,  State  v.  Brown,  41  Minn.  319. 

1.  Extreme  Atrocity  or  Cruelty.  —  Com.  v.  Gil- 
bert, 165  Mass.  45. 

Premeditation. —  II  is  not  necessary  that  the 
atrocity  or  cruelty  should  have  been  premedi- 
tated.   Com.  v.  Desmarteau,  16  Gray  (Mass.)  1. 

For  Instances  of  extreme  atrocity  and  cruelty 
within  the  meaning  of  this  statute  see  Com. 
v.  Devlin,  126  Mass.  253;  Com.  v.  Desmarteau, 
16  Gray  (Mass.)  1. 

2.  See  sup>a,  this  section,  Definition ; 
and  supra,  this  division  of  this  section, 
Decrees  Created  by  Statute  —  Rule  Stated. 

3.  Murder  in  Perpetration,  etc.,  of  Arson.  — 
Morrisett  v.  People,  (Supm.  Ct.  Gen.  T.)  21 
Ho iv.  Pr.  _(N.  Y.)  203. 

Murder  in  Perpetration,  etc.,  of  Rape,  —  State 
v.  Cross,  72  Conn.  722;  Buel  v.  People,  78  N. 
Y.  492,  34  Am.  Rep.  555,  affirming  18  Hun 
(N.  Y.)  487;  Kelly  v.  Com.,  1  Grant  Cas.  (Pa.) 
484:  Com.  v.  Hanlon,  3  Brews.  (Pa.)  461. 

Murder  in  Perpetration,  etc,  of  Robbery  — 
Indiana.  —  Moynihan  v.  State,  70  Ind.  126,  36 
Am.  Rep.  178. 

Iowa.  —  State  v.  Johnson,  72  Iowa  393. 

Minnesota.  —  State  v.  Barrett,  40  Minn.  77. 

Missouri.  —  State  v.  Hopkirk,  84  Mo.  278; 
State  v.  Miller,  100  Mo.  606;  Slate  v.  Murray, 
126  Mo.  526;  State  v.  Perry,  136  Mo.  126; 
State  v.  Schmidt,  136  Mo.  644;  State  v.  Sexton, 
147  Mo.  89. 

Nebraska.  —  Morgan  v.  State,  51  Neb.  672. 

Nevada.  —  State  v.  Gray,  19  Nev.  212. 

New  Hampshire.  —  State  v.  Pike,  49  N.  H. 
399.  6  Am.  Rep.  533. 

New  Jersey.  —  Roesel  v.  State,  62  N.  J.  L. 
216. 

New  York.  —  People  v.  Wise,  163  N.  Y.  440. 

Ohio.  —  Blyfhe  v.  State,  2  Ohio  Cir.  Dec. 
636,  4  Ohio  Cir.  Ct.  435,  affitmed  47  Ohio  St. 
234- 

Oregon.  —  State  v.  Brown,  7  Oregon  187. 
Pennsylvania.  —  Com.  v.  Epps,  193  Pa.  St. 
512. 

Texas.  —  Giles  v.  State.  23  Tex.  App.  281: 
Mendez  v.  State,  29  Tex.  App.  608;  Smith  v. 
State,  31  Tex.  Crim.  14;  Greer  v.  State,  (Tex. 
Crim.  1898)  45  S.  VV.  Rep.  12;  Garza  v.  State. 
39  Tex.  Crim.  358,  73  Am.  St.  Rep.  927;  Pearl 


v.  State,  (Tex.  Crim.  1901)  63  S.  W.  Rep.  1013. 
See  Pharr  v.  State,  7  Tex.  App.  472. 

Virginia.  —  Robertson  v.  Com.,  (Va.  1894) 
20  S.  E.  Rep.  362. 

Evidence  that  the  accused  had  no  money 
before  the  homicide  but  had  money  afterwards 
is  evidence  that  the  homicide  was  committed 
for  the  purpose  of  robbery.  Garza  v.  State,  39 
Tex.  Crim.  358,  73  Am.  St.  Rep.  927. 

In  Gay  v.  State,  40  Tex.  Crim.  242,  the  facts 
in  evidence  were  held  insufficient  to  show  an 
attempt  to  rob. 

Murder  in  Perpetration,  etc.,  of  Burglary.  — 
Bissot  v.  State,  53  Ind.  409;  State  v.  Miller, 
100  Mo.  606;  Haunstine  v.  State,  31  Neb.  112; 
People  v.  Greenwall,  115  N.  Y.  520,  108  N.  Y. 
296,  2  Am.  St.  Rep.  415;  Moody  v.  State,  6 
Coldw.  (Tenn.)  299. 

Breaking  into  a  jail  for  the  purpose  of 
rescuing  a  prisoner  is  not  burglary  under  the 
Texas  statute.  Kipper  v.  State,  (Tex.  Crim. 
1901)  62  S.  W.  Rep.  420.  See  also  the  statutes 
of  the  several  states  defining  murder  in  the 
first  degree. 

4.  Homicide  in  Perpetration  of,  or  Attempt  to 
Perpetrate,  Larceny.  —  See  the  statutes  of  Ar- 
kansas and  Tennessee,  defining  murder  in  the 
first  degree. 

5.  Homicide  in  Perpetration  of,  or  Attempt  to 
Perpetrate,  Mayhem. —  See  the  statutes  of  Cali- 
fornia, Colorado,  Idaho,  Maryland,  Missouri, 
Montana,  and  North  Dakota,  defining  murder  in 
the  first  degree. 

6.  Homicide  in  Perpetration  of,  or  Attempt  to 
Perpetrate,  Sodomy.- — See  the  statutes  of  Maty- 
land,  Arew  Jersey,  and  ATorth  Dakota,  defining 
murder  in  the  first  degree. 

7.  Attempt  to  Injure  Person  or  Property  by  Ex- 
plosive Compound.  —  See  the  Connecticut  statute 
defining  murder  in  the  first  degree. 

8.  Unlawful  Act  Tending  to  Cause  Bloodshed.  — 
See  the  statuie  of  New  Jersey,  defining  murder 
in  the  first  degree. 

9.  Homicide  in  Perpetration  of,  or  Attempt  to 
Perpetrate,  Any  Felony. —  Henrv  '■■  State,  51  Neb. 
149,  66  Am.  St.  Rep.  450;  People  v.  Giblin, 
115  N.  Y.  196.  Compare  Fitzgerrold  v.  People, 
37  N.  Y.  413.  See  also  the  statute  of  New 
Mexico,  defining  murder  in  the  first  degree. 

The  Missouri  statute  formerly  contained  this 
provision.    See  State  v.  Shock,  68  Mo.  552. 
But  the  present  stat ute  makes  such  a  killing 
murder  in  the  first  degree  only  when  the  in- 
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the  perpetration  of,  or  attempt  to  perpetrate,  another  crime  is  not  murder  in 
the  first  degree  at  all,1  or  is  declared  to  be  such  only  in  case  the  crime 
attempted  is  one  that  is  punishable  by  death  or  by  imprisonment  for  life  or 
for  an  unlimited  term  of  years.3 

dd.  INTENT  TO  Kill—  (ad)  Wilful,  Deliberate,  and  Premeditated  Murder  —  aaa.  In  General  

It  is  to  be  observed  that  the  statutes  generally  name  two  classes  of  homicide 
as  constituting  murder  in  the  first  degree,  viz.,  first,  a  wilful,  deliberate,  and 
premeditated  killing,  and  second,  a  killing  in  the  perpetration  of,  or  attempt 
to  perpetrate,  any  one  of  several  designated  felonies.3  In  a  few  jurisdictions 
other  classes  of  homicide  are  made  murder  in  the  first  degree,  but  these  are 
exceptional.4  In  order  that  a  homicide  may  constitute  murder  in  the  first 
degree,  as  falling  within  the  first  of  the  two  classes  enumerated  above,  that 
is,  in  case  of  a  wilful,  deliberate,  and  premeditated  killing,  it  is  obviously  essen- 
tial that  there  should  have  been  a  specific  intent  to  kill.5 

Intent  to  Kill  Third  Person.  —  There  is  some  conflict  of  authority  as  to  whether 
or  not  the  homicide  can  constitute  murder  in  the  first  degree,  where  the 
intent  was  to  kill  a  third  person,  but,  by  some  accident  or  inadvertence,  the 
deceased  was  killed  instead  of  the  person  intended.  The  better  doctrine  is 
that  a  homicide  so  committed  is  as  much  murder  in  the  first  degree  as  it 

'ended  felony  is  arson,  rape,  robbery,  burglary, 
or  mayhem.  See  the  Missouri  cases  cited  in 
the  foregoing  notes  to  this  subdivision  of  this 
section. 

The  New  York  statute  does  not  contemplate 
felonies  on  the  person  alone  either  of  the  de- 
ceased or  any  other  person.  People  v.  Green- 
wall,  115  N.  Y.  520. 

Prison  Breaking.  —  In  New  York  an  escape 
by  a  pers.in  who  is  imprisoned  on  a  charge  of 
felony  under  a  lawful  commitment  before  in- 
dictment, is  a  felony,  and  if  in  attempting  to 
escape,  whether  he  succeeds  or  not,  he  kills  a 
person,  the  act  is  murder  in  the  first  degree. 
People  v.  Johnson,  110  N.  Y.  134,  affirming  46 
Hun  (N.  Y.)  667. 

1.  See  the  statutes  of  Minnesota  and  Wis- 
consin defining  murder  in  the  first  degree  and 
limiting  that  grade  of  murder  to  the  killing  of 
a  human  being  with  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of 
another. 

2.  State  v.  Conley,  39  Me.  78;  State  v. 
Knight,  43  Me.  11 ;  Com.  v.  Pemberton,  118 
Mass.  36;  Com.  v.  Chance,  174  Mass.  245,  75 
Am.  St.  Rep.  306. 

3.  See  supra,  this  division  of  this  section, 
Murder  in  First  Degree —  Statutory  Provisions. 

4.  Thus  in  Alabama  there  are  four  classes  of 
homicide  which  are  declared  to  be  murder  in 
the  first  degree.  Mitchell  v.  State,  60  Ala.  26. 
Compare  the  statutes  in  other  jurisdictions. 

5.  Necessity  of  Specific  Intent  to  Kill  —  Ala- 
bama.—  Fields  v.  State,  52  Ala.  348;  Mitchell 
v.  State,  60  Ala.  26. 

Arkansas.  —  Hivens  v.  State,  11  Ark.  455; 
Fitzpatrick  v.  State,  37  Ark.  238;  Casat  v. 
State,  40  Ark.  511;  Green  v.  Stale,  51  Ark. 
189. 

California.  —  People  v.  Bealoba,  17  Cal.  389; 
People  ■».  Doyell,  48  Cal.  85;  People  v.  Cox,  76 
Cal.  281;  People  v.  Bowman,  81  Cal.  566. 

Connecticut.  —  State  v.  Johnson,  40  Conn. 
136. 

Indiana.  —  Dennison  v.  State,  13  Ind.  510. 
Iowa.  —  State  v.  Gillick,  7  Iovva  287. 
Kansas.  —  Smith  v.  State,  1  Kan.  365. 
Missouri.  —  Bower  v.  State,  5  Mo.  364,  32 


Am.  Dec.  325;  Slate  v.  Phillips,  24  Mo.  475; 
State  v.  Hicks,  27  Mo.  58S;  State  v.  Shock,  68 
Mo.  552,  overruling  State  v.  Nueslein,  25  Mo. 
in;  State  v.  Gassert.  4  Mo.  A  pp.  44. 

Montana.  —  Territory  v.  Rowand,  8  Mont. 
432. 

Nebraska.  —  Simmerman  v.  State,  14  Neb. 
568;  Beers  v.  State,  24  Neb.  614;  Milton  v. 
State,  6  Neb.  136;  Schlencker  v.  Stale,  9  Neb. 
300;  Schaffer  ?■.  State,  22  Neb.  557,  3  Am.  St. 
Rep.  274. 

Nevada.  —  State  v.  Millain,  3  Nev.  409;  State 
v.  Newton,  4  Nev.  410. 

New  Jersey.  —  Donnelly  v.  State,  26  N.  J.  L. 
464,  602. 

Ne?u  York.  —  Schuffiin  v.  People,  4  Hun 
(N.  Y.)  16,  62  N.  Y.  229;  People  v.  Waltz, 
(Oyer  &  T.  Ct.)  50  How.  Pr.  (N.  Y.)  204;  Peo- 
ple v.  Cornetli,  92  N.  Y.  85. 

Oregon.  —  State  v.  Garrand,  5  Oregon  216. 
Pennsylvania.  —  Com.  v.  Green,  1  Ashm. 
(Pa.)  289;  Com.  v.  Murray,  2  Ashm.  (Pa.)  41; 
Com.  v.  Brown,  7  Pa.  Co.  Ct.  640;  State  v. 
McFall,  Add.  (Pa.)  255;  State  v.  Lewis,  Add. 
(Pa.)  279;  Com.  v.  Daley,  2  Pa.  L.  J.  Rep.  361, 
4  Pa.  L.  J.  150;  Com.  Crause,  4  Pa.  L.  J. 
Rep.  500,  3  Pa.  L.  J.  299;  Com.  v.  Smith,  2  S. 
&  R.  (Pa.)  300;  Johnson  v.  Com.,  24  Pa.  St. 
386;  Keenan  v.  Com.,  44  Pa.  St.  55,  84  Am. 
Dec.  414;  Com.  v.  Drum,  58  Pa.  St.  9:  Com. 
v.  Cleary,  148  Pa.  St.  26,  26'VV.  N.  C.  (Pa.)  137; 
King  v.  Com.,  35  Pa.  L.  J.  127. 

West  Virginia.  —  State  v.  Morrison,  49  W. 
Va.  210. 

Wisconsin .  —  Hogan  v.  State,  36  Wis.  226. 
Conditional  Intent  to  Kill. —  An  unqualified 
intent  to  kill  is  not  always  necessary  to  consti- 
tute murder  in  the  first  degree.  A  conditional 
intent,  if  carried  into  effect  on  the  occurrence 
of  the  condition,  is  sufficient.  Thus  il  was 
held  that  where  the  accused  armed  himself 
with  the  intent  to  compel  the  deceased  to  do  a 
certain  thing,  or,  on  his  refusal,  to  kill  him, 
the  homicide,  if  thus  committed,  would  be 
murder  in  the  first  degree.  States.  Kearley, 
26  Kan.  77.  To  the  same  effect  see  Wilkins  v. 
State,  98  Ala.  1;  Dabney  v.  State,  113  Ala.  38, 
59  Am.  St.  Rep.  92;  Argabright  v.  State,  56 
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would  have  been  had  the  fatal  blow  reached  the  person  for  whom  it  was 
intended.1  On  the  other  hand  it  has  been  held  that  murder  is  not  deliberate 
.in.l  premeditated  within  the  meaning  of  the  statute  unless  there  was  an 
intent  to  cause  the  death  of  the  person  killed,  and  that  therefore  killing  one 
person  in  the  attempt  to  kill  another  cannot  constitute  murder  in  the  first 
de  free.2  Some  of  the  statutes  regulating  the  subject,  however,  expressly 
provide  that  such  a  killing  shall  be  murder  in  the  first  degree.3 

bbb.  Murder  by  Means  of  poisoa.  — The  use  of  poison  in  perpetrating  a  murder  is 
one  of  the  two  modes  of  killing  which  the  statutes  specifically  declare  to  be 
wilful,  deliberate,  and  premeditated,  and  as  such  to  constitute  murder  in  the 
first  degree.'4  By  the  terms  of  the  statute  the  use  of  poison  as  the  instru- 
mentality of  causing  death  is  made  conclusive  evidence  of  premeditation  and 
deliberation,  but  in  order  that  it  may  have  this  effect  it  has  been  very  reason- 
ably held  that  the  poison  must  be  used  with  the  specific  intent  to  take  life. 
Therefore,  where  poison  is  administered,  not  for  the  purpose  of  killing,  but 
for  some  other  unlawful  purpose,  it  is  not  murder  in  the  first  degree,  if  the 
victim  dies,5  unless  it  is  expressly  so  declared  by  statute,6  or  unless  the  act 
intended  constitutes  one  of  the  felonies  enumerated  in  the  statute  defining 
murder  in  the  first  degree.'  Some  cases,  however,  hold  that  an  intent  to  kill 
is  not  necessary,  but  that  causing  death  by  poison  administered  for  any 
unlawful  purpose  is  murder  in  the  first  degree.8 

ccc.  Murder  by  Lying  in  wait.  —  The  second  of  the  two  modes  of  killing  which  the 
statutes  specifically  declare  to  be  murder  in  the  first  degree  is  where  the  deed 
is  perpetrated  by  lying  in  wait,9  but  the  lying  in  wait  must  have  been  with  an 
actual  intent  to  kill,  and  if  the  intent  was  merely  to  do  bodily  harm  there 
cannot  be  a  conviction  of  murder  in  the  first  degree.10 


Neb.  363;  State  v.  Owen,  Phil.  L.  (61  N.  Car.) 
425- 

1.  Homicide  in  Attempt  to  Kill  Third  Person 
Held  Murder  in  First  Degree.  —  Stale  v.  Payton, 
go  Mo.  220;  State  v.  Raymond,  11  Nev.  98; 
State  v.  Murray,  11  Oregon  413;  Com.  v. 
Dougherty,  1  Browne  (Pa.)  xxi;  Com.  v.  Mur- 
ray, 2  Ashm.  (Pa.)  41;  Com.  v.  Williams,  2 
Ashm.  (Pa.)  69;  Com.  v.  Ellinger,  1  Brews. 
(Pa.)  352;  Com.  v.  Neills,  2  Brews.  (Pa.)  553; 
Com.  v.  Daley,  2  Pa.  L.  j.  Rep.  361,  4  Pa.  L. 
J.  150;  Com.  v.  Eisenhower,  181  Pa.  St.  470, 
59  Am.  St.  Rep.  670;  State  v.  McGonigle,  14 
Wash.  594. 

It  Is  a  Question  for  the  Jury  in  any  case 
whether  the  attempt,  if  successful,  would  have 
been  murder  in  the  first  degiee,  so  as  to  raise 
to  that  grade  the  offense  actually  committed. 
People  v.  Gordon,  100  Mich.  518. 

2.  Homicide  in  Attempt  to  Kill  Third  Person 
Held  Not  Murder  in  First  Degree.  —  Bratton  v. 
State,  10  Humph.  (Tenn.)  103;  McCoy  v.  State, 
25  Tex.  33,  78  Am.  Dec.  520;  Taylor  v.  State, 
3  Tex.  App.  387;  Halbert  v.  State,  3  Tex.  App. 
656,  Musick  v.  State,  21  Tex.  App.  69;  Rich- 
ards v.  State,  35  Tex.  Crim.  38;  Breedlove  v. 
State,  26  Tex.  App.  445. 

These  decisions  lead  to  the  curious  anomaly 
that  while  murder  committed  in  an  attempt  to 
perpetrate  larceny  is  murder  in  the  first  de- 
gree, yet  the  murder  of  one  person  in  an  at- 
tempt to  commit  murder  in  the  first  degree  on 
another  would  not  be  murder  in  the  first  de- 
gree. The  result,  however,  is  said  to  be  due 
to  the  elements  required  by  the  statute  to  con- 
stitute murder  in  the  first  degree,  and  the 
specific  enumeration  of  crimes  in  the  perpe- 
tration of  which  murder  in  the  first  degree 


may  be  committed.  Kannon  v.  State,  78  Tenn. 
386;  State  v.  McGonigle,  14  Wash.  594. 

3.  See  the  various  local  codes  and  statutes 
in  the  United  States  defining  murder  in  the 
first  degree. 

4.  See  supra,  this  section,  Murder  in  First 
Degree —  Statutory  Provisions. 

5.  Poison  —  Intent  to  Kill  Held  Necessary.  — 
Bechtelheimer  v.  State,  54  Ind.  128;  Robbins 
v.  Slate,  8  Ohio  St.  131.  These  cases  proceed 
on  the  natural  construction  of  the  language 
of  the  statutes,  which  is  that  murder  perpe- 
trated by  means  of  poison  or  by  lying  in  wait 
"  rr  by  any  other  kind  of  wilful,  deliberate, 
and  premeditated  killing,"  shall  be  murder  in 
the  first  degree. 

What  Is  Administering  Poison. —  Blackburn 
v.  Stale,  23  Ohio  St.  146 

Proof  of  Intent  to  Kill.  —  Generally  the  nature 
of  the  poison  administered  and  the  circum- 
stances surrounding  the  case  are  sufficient  evi- 
dence of  an  intent  to  kill.  Com.  v.  Hersey,  2 
Allen  (Mass.)  173. 

6.  See  supra,  this  division  of  this  section. 
Murder  in  First  Degiee —  Statutory  Provisions. 

7.  See  supra,  this  division  of  this  section, 
Killing  in  Perpetration  of,  or  Attempt  to  Perpe- 
trate, Designated  Felonies. 

8.  Intent  to  Kill  by  Poison  Held  Not  Necessary. 

—  State  v.  Wells,  61  Iowa  629.47  Am.  Rep. 
822;  State  v.  Van  Tassel,  103  Iowa  6;  Sute  v. 
Wagner,  78  Mo.  644,  47  Am.  Rep.  131.  See 
also  Ann  v.  State,  11  Humph.  (Tenn.)  159; 
Tooney  v.  Stale,  5  Tex.  App.  163. 

9.  See  supra,  ihis  section,  Murder  in  First 
Decree  —  Statutory  Provisions. 

10.  Lying  in  Wait  —  Intent  to  Kill  Necessary. 

—  Com.  v.  Klose,  4  Kulp  (Pa.)  in. 
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(bb)  Homicide  Committed  in  Perpetration  of  Another  Felony.  ■ — •  Where  a   homicide  IS 

committed  in  the  perpetration  of,  or  attempt  to  perpetrate,  any  of  the 
felonies  enumerated  in  the  statute,  an  intent  to  kill  is  not  necessary  to  con- 
stitute the  act  murder  in  the  first  degree.  The  perpetration  of,  or  attempt  to 
perpetrate,  such  felony,  during  which  the  homicide  was  committed,  stands  in 
lieu  of  and  is  the  legal  equivalent  of  that  premeditation  and  deliberation  which 
otherwise  are  the  necessary  attributes  of  this  degree  of  the  offense.1 

(cc)  Proof  of  Intent  to  Kill.  —  In  all  cases  where  an  actual  intent  to  kill  is  an 
element  of  murder  in  the  first  degree,  such  intent  must,  of  course,  be  proved, 
and  the  burden  of  proving  it  is  on  the  state.8  The  existence  of  such  intent 
is  never  presumed  as  a  matter  of  law,3  but  it  may  and  ordinarily  must  be 
inferred  from  the  facts  and  circumstances  of  the  case.4  Thus  an  intent  to 
kill  may  be  inferred  from  the  nature  and  use  of  the  weapon  with  which  the 
homicide  was  committed,5  the  mode  of  obtaining  the  weapon,  as  providing 
it  beforehand  or  taking  it  up  hastily  in  the  heat  of  an  affray,6  the  character  of 
the  wound,7  the  acts,  conduct,  and  declarations  of  the  accused,  including 
previous  threats  against  the  deceased,8  and  hostility  towards  the  deceased.9 

ee.  Malice.  —  Since  the  statutes  creating  degrees  of  murder  do  not  effect 
any  change  in  the  common-law  qualities  of  the  crime,  but  merely  classify  the 
various  circumstances  which  may  attend  its  commission,  and  graduate  the 
punishment  accordingly,10  the  common-law  elements  of  murder  must  still  be 
present  to  constitute  either  degree,  and  therefore  the  existence  of  malice 
aforethought  is  as  much  essential  to  make  a  case  of  murder  in  the  first  degree 
under  the  statute  as  it  is  to  constitute  murder  at  common  law.11 


1.  Attempt  to  Perpetrate  Other  Crimes  —  Intent 
to  Kill  Not  Necessary  —  Alabama.  —  Mitchell  v. 
Stale,  60  Ala.  26;  Kilgore  v.  State,  74  Ala.  1. 

Indiana.  —  Moynihan  v.  State,  70  Ind.  126, 
36  Am.  Rep.  178. 

Missouri.  —  State  v.  Green,  66  Mo.  631;  State 
v.  Wagner,  78  Mo.  644,  47  Am.  Rep.  131 ; 
State  v.  Meyers,  99  Mo.  107;  State  v.  Foster, 
136  Mo.  653. 

Nebraska.  —  Henry  -'.  State,  51  Neb.  149,  66 
Am.  St.  Rep.  450. 

Nevada.  —  State  -'.  Gray,  19  Nev.  212. 

New  Hampshire.  —  State  v.  Pike,  49  N.  H. 
399,  6  Am.  Rep.  533. 

New  Jersey.  —  Titus      State,  49  N.  J.  L.  36. 

New  York.  —  Buel  v.  People,  18  Hun  (N.  Y.) 
487,  affirmed  7%  N.  Y.  492,  34  Am.  Rep.  555. 

Oregon.  —  State  -'.  Brown.  7  Oregon  187. 

Pennsylvania.  —  Com.  v.  Flanagan,  7  W.  & 
S.  (Pa.)  415;  Com.  v.  Dougherty,  1  Browne 
(Pa.)  xviii  (appendix). 

Texas.  —  Rupe  v.  State,  (Tex.  Crim.  1901)  61 
S.  W.  Rep.  929;  Duebbe  v.  State,  1  Tex.  App. 
159;  Primus  v.  Stale,  2  Tex.  App.  369;  Wil- 
liams v.  State,  30  Tex.  App.  354. 

Virginia.  — Tilley  v.  Com.,  89  Va.  136. 

2.  Burden  of  Proving  Intent  Rests  on  State.  — 
Wilson  t.  People,  (Supm.  Ct.  Gen.  T.)  4  Park. 
Crim.  (N.  Y.)  619. 

3.  Intent  to  Kill  Not  Presumed  as  Matter  of 
Law.  —  State  v.  Carver,  22  Oregon  602.  See 
also  the  cases  cited  supra,  this  section.  Ele- 
ments of  Murder  in  First  Decree  —  Evidence  of 
Premeditation  and  Deliberation. 

4.  Intent  to  Kill  Inferred  from  Facts  and  Circum- 
stances. —  People  v.  Pool,  27  Cal.  572;  Hayes 
v.  State,  58  Ga.  35:  Wilson  v.  People,  (Supm. 
Ct.  Gen.  T.)  4  Park.  Crim.  (N.  Y.)  619;  McCoy 
v.  State,  25  Tex.  33,  78  Am.  Dec.  520;  Bryant 
v.  State,  7  Wyo.  318,  den-ying  rehearing  7  Wyo. 
311.    And  see  generally  supra,  this  section, 


Murder  in  First  Degree  —  Evidence  of  Premedi- 
tation and  Deliberation. 

5.  Inference  from  Nature  of  Weapon  and  Mode 
of  Use.  —  Com.  v.  Woodward,  102  Mass.  155; 
Hawthorne  v.  State,  58  Miss.  778:  State  v. 
Kindred,  148  Mo.  270;  People  v.  Webster,  68 
Hun  (N.  Y.)  11,  affirmed  139  N.  Y.  73;  Lanahan 
v.  Com.,  84  Pa.  St.  87;  McClain  v.  Com.,  no 
Pa.  St.  263;  Com.  v.  Cook,  166  Pa.  St.  193; 
High  v.  State,  26  Tex.  App.  545,  8  Am.  St.  Rep. 
488;  State  v.  Cain,  20  W.  Va.  679. 

6.  Intent  to  Kill  Inferred  from  Obtaining  Weapon 
Beforehand.  —  See  the  cases  cited  supra,  this 
section.  Elements  of  Murder  in  First  Degree  — 
Evidence  of  Premeditation  and  Deliberation. 

Weapon  Hastily  Seized  in  Heat  of  Affray.  —  An 
intent  to  kill  cannot  be  interred  from  the  use 
of  a  stick  or  club,  where  it  was  not  provided 
beforehand,  but  was  hastily  seized  by  the  ac- 
cused while  engaged  in  a  fight  with  the  de- 
ceased.   Taylor  v.  Stale,  108  Ga.  384. 

7.  Character  of  Wound  as  Evidence  of  Intent  to 
Kill.  —  McClain  v.  Com.,  no  Pa.  St.  263. 

8.  Acts,  Conduct,  etc,  of  Accused.  —  Phillips  v. 
State,  62  Ark.  119;  State  v.  Larkins,  (Idaho 
r8g7)  47  Pac.  Rep.  945;  State  v.  McCahill,  72 
Iowa  irr;  State  v.  Windahl,  95  Iowa  470; 
State  v.  Deschamps,  42  La.  Ann.  567,  21  Am. 
St.  Rep.  392:  Respublica  v.  Mulatto  Bob,  4 
Dall.  (Pa.)  t46;  Lanahan  v.  Com.,  84  Pa.  St. 
87;  Com.      Toth,  145  Pa.  St.  308. 

9.  Hostility  Towards  Deceased.  —  Dixon  v. 
State,  74  Miss.  271. 

10.  See  sufira,  this  division  of  this  section. 
Degrees  Created  by  Statute — In  General,  para- 
graph Effect  of  Creating  Degrees. 

11.  Malice  an  Element  of  Murder  in  First  Degree. 
—  McAdams  v.  State,  25  Ark.  405;  Sweeney  v. 
State.  35  Ark.  585;  State  v.  Shoultz,  25  Mo. 
128;  State  v.  Holme,  54  Mo.  153;  State  v. 
Ellis,  74  Mo.  207;  State  v.  Pacquett,  75  Mo. 

67  Volume  XXI. 


Murder. 


MURDER  AND  MANS  LA  UGHTER.       Degrees  of  Murder. 


(3)  Murder  in  Second  Degree — (a)  What  Constitutes  in  General.- — Murder  in 
the  second  degree  is  every  kind  of  murder  at  common  law  which  is  not 
declared  by  statute  to  be  murder  in  the  first  degree,1  unless  there  are  more 
than  two  degrees  of  murder,3  or  unless  a  statute  provides  that  the  killing 
under  the  particular  circumstances  of  the  case  shall  constitute  manslaughter,  or 
justifiable  or  excusable  homicide. 'l  In  some  jurisdictions  the  statutes  spe- 
cifically declare  the  circumstances  which  shall  constitute  a  homicide  murder 
in  the  second  degree.  *  Other  statutes  define  murder  in  the  second  degree  as 
embracing  homicides  in  which  at  common  law  malice  was  implied.5 

(b)  Deliberation  and  Premeditation.  —  In  cases  of  murder  by  intentional  killing, 
the  degree  of  the  crime  is  to  be  determined  by  the  presence  or  absence  of 
deliberation.  A  homicide  committed  with  malice  aforethought,  but  without 
deliberation,  is  murder  in  the  second  degree,6  and  this  may  be  the  case  where 


330;  State  v.  Williams,  69  Mo.  no;  State  v. 
Young,  119  Mo.  495;  Bennett  v.  Stale,  39  Tex. 
Crim.  639.  See  also  the  cases  cited  supra, 
this  section,  Malice  —  Distinguishing  Char- 
acteristic of  Murder. 

1.  What  Constitutes  Murder  in  Second  Degree 
Generally  —  Alabama.  —  Fields  v.  State,  52 
Ala.  34S:  Judge  v.  State,  58  Ala.  406,  29  Am. 
Rep.  757;  Mitchell  v.  State,  60  Ala.  26;  Smith 
v.  State,  68  Ala.  424. 

California.  —  People  v.  Sanchez,  24  Cal.  17; 
People  v.  Nichol,  34  Cal.  211. 

Delaware.  —  State  v.  O'Neal,  I  Housl.  Crim. 
Cas.  (Del.)  58. 

Florida.  — Johnson  v.  State.  24  Fla.  162. 

Maine. — State  v.  Knight,  43  Me.  n;  State 
v.  Conley,  39  Me.  78. 

Missouri. — State  v.  Joeckel,  44  Mo.  234; 
State  v.  Saunders,  53  Mo.  234;  State  v.  Hud- 
son, 59  Mo.  135;  State  v.  O'Hara,  92  Mo.  59; 
State  v.  Bowles,  146  Mo.  6,  69  Am.  St.  Rep. 
598. 

Montana.  —  Territory  v.  Steats,  2  Mont.  324: 
Territory  v.  Manton,  7  Mont.  162. 

ATew  Mexico.  —  Territory  v.  Friday,  8  N. 
Mex.  204. 

Pennsylvania.  — Com.  v.  Drum,  58  Pa.  Si.  9. 

Tennessee.  —  Warren  v.  State,  4  Coldvv. 
(Tenn.)  130. 

Texas.  —  Cox  v.  State,  5  Tex.  App.  493. 

Washington.  —  McAllister  v.  Territory,  1 
Wash.  Ter.  360. 

West  Virginia,  —  State  v.  Hobbs,  37  VV.  Va. 
812. 

Malice,  being  the  criterion  of  all  murder,  is 
an  essential  element  of  murder  in  the  second 
degree.  Holly  v.  Stale,  10  Humph.  (Tenn.) 
141;  Pelty  v.  State,  6  Baxt.  (Tenn.)  610.  And 
see  supra,  this  section,  Malice —  Distinguishing 
Characteristic  of  Murder. 

Prisoner  Killed  by  Officer.  —  The  killing  of  a 
prisoner  by  an  officer  merely  to  prevent  an  ai- 
tempted  escape  is  murder  in  the  second  de- 
gree. Reneau  v.  Slate,  2  Lea  (Tenn.)  720,  31 
Am.  Rep.  626;  Caldwell  v.  State,  41  Tex.  86. 
See  also  infra,  this  title,  Manslaughter. 

2.  See  infra,  this  section,  Murder  in  Third 
Degree. 

3.  State  v.  Hudson,  59  Mo.  135.  And  see 
generally  the  statutes  of  the  several  states. 

4.  Statutory  Provisions.  —  Johnson  v.  State, 
24  Fla.  162;  Golding  v.  State,  26  Fla  530: 
Marshal!  v.  State,  32  Fla.  462;  State  v.  Brown, 
12  Minn.  538;  Frank  v.  State,  94  Wis.  211. 
Compare  the  statutes  in  other  jurisdictions. 


5.  Implied  Malice  as  Test  of  Second  Degree. — 

Stale  7'.  Frazier,  1  Houst.  Crim.  Cas.  (Del.) 
176;  State  v.  Hamilton,  1  Houst  Crim.  Cas. 
(Del.)  101 ;  State  v.  Vines,  1  Houst.  Crim.  Cas. 
(Del.)  424;  McGraih  v.  State,  35  Tex.  Crim. 
413.  Compare  (he  statutes  in  other  jurisdic- 
tions. 

As  establishing  the  same  test  independently 
of  statute,  see  the  following  cases:  Ex  i>. 
Brown,  63  Ala.  187;  Fields  v.  Slate,  52  Ala. 
348;  Nutt  v.  State,  63  Ala.  180;  Clarke  v. 
State,  117  Ala.  1,  67  Am.  St.  Rep.  157;  People 
v.  Knapp,  71  Cal.  1. 

6.  First  and  Second  Degrees  of  Murder  Distin- 
guished —  Absence  of  Deliberation  —  Alabama.  — 
Ex  p.  Sloane,  95  Ala.  22;  Ezell  v.  Stale,  102 
Ala.  101;  McQueen  v.  State,  103  Ala.  12. 

California.  —  People  v.  Foren,  25  Cal.  361; 
People  v.  Long,  39  Cal.  694;  People  v.  Doyell, 
48  Cal.  85;  People  v.  Welch,  49  Cal.  182; 
People  v.  Jefferson,  52  Cal.  453;  People  v. 
Keefer,  65  Cal.  233. 

Delaware.  —  Stale  v.  Faino,  I  Marv.  (Del.) 
492;  State  v.  Wallace,  2  Penn.  (Del.)  402. 
Indiana.  —  Fahnestock  v.  Stale,  23  Ind.  231. 
Kansas.  —  State  v.  Estep,  44  Kan.  572. 
Missouri. — State    v.    Holme,  54  Mo.  153; 
State  v.  Lane,  64  Mo.  319;  State  v.  Hill,  69 
Mo.  451;  Stale  v.  Cooper,  71  Mo.  436;  State  v. 
Curtis,  70  Mo.  594;   State  v.  Harris,  73  Mo. 
287;  State  v.  Ellis,  74  Mo.  207;  Slate  v.  Dier- 
berger,  96  Mo.  666;   State  v.  Elliott,  98  Mo. 
150;  Slate  v.  Nelson,  101M0.  464;  States.  Mc- 
Kinzie,  102  Mo.  620;  State  v.  Fairlamb,  121 
Mo.  137;  State  v.  Silk,  145  Mo.  240;  States/. 
Krause,  153  Mo.  474. 

New  Mexico.  —  Territory  v.  Chamberlain,  8 
N.  Mex.  538. 

Arorth  Carolina. — State  v.  Dowden,  118  N. 
Car.  1145;  Stale  v.  Locklear,  118  N.  Car.  1154. 

Ohio.  —  State  v.  Neil,  Tappan  (Ohio)  120; 
State  v.  Town,  Wright  (Ohio)  75. 

Tennessee.  —  Mitchell  v.  State,  5  Yerg. 
(Tenn.)  350:  Dale  v.  Slate,  10  Yerg.  (Tenn.) 
551;  Anthony  v.  State,  Meigs  (Tenn.)  265,  33 
Am.  Dec.  143;  Swan  v.  State,  4  Humph. 
(Tenn.)  136;  Copeland  v.  State,  7  Humph. 
(Tenn.)  480;  Witt  v.  State,  6  Coldw.  (Tenn.) 
6;  Draper  v.  State,  4  Baxt.  (Tenn.)  248;  Gray 
v.  State,  4  Baxt.  (Tenn.)  333;  McQueen  v. 
State,  1  Lea  (Tenn.)  285;  Hull  v.  State,  6  Lea 
(Tenn.)  250;  Cariwright  v.  State,  8  Lea  (Tenn.) 
382. 

Texas.  —  Atkinson    -•.  State,  20  Tex.  522; 
Maria  v.  State,  28  Tex.   698;   Anderson  v. 
168  Volume  XXI. 


Murder. 


MURDER  AND  MANSLAUGHTER. 


Degrees  of  Murder. 


the  accused  was  so  intoxicated  as  to  be  incapable  of  deliberation,1  or  where 
the  killing  was  intentionally  done  in  a  sudden  passion  engendered  by  provo- 
cation, but  the  provocation  was  not  of  that  character  which  the  law  regards 
as  sufficient  to  reduce  the  homicide  from  murder  to  manslaughter.3  But 
insanity  cannot  have  the  effect  of  reducing  the  degree  of  a  murder,  because 
the  question  of  insanity  goes  to  the  capacity  to  form  a  criminal  intent  and  is 
either  a  complete  defense  or  no  defense  at  all.3 

Premeditation  —  Malice  Aforethought.  —  Since  malice  is  the  essential  element  of 
murder,  there  can  be  no  murder  in  the  second  degree  without  premeditation, 
or  malice  aforethought,1  but  the  premeditation  relates  only  to  the  act  causing 
death  and  not  to  the  death  itself.5 

(c)  Intent  to  Kill.  —  An  actual  intent  to  kill  is  not  necessary  to  constitute 
murder  in  the  second  degree,6  in  the  absence  of  any  statutory  provision 
making  such  intent  necessary.7  Accordingly  a  homicide  is  murder  in  the 
second  degree  where  death  is  the  result  of  a  blow  or  other  personal  violence 
maliciously  inflicted  with  the  intent  to  cause  great  bodily  harm,8  or  where 
the  homicide  was  committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
any  felony  other  than  those  enumerated  in  the  statutes  defining  murder  in 


Stat?,  31  Tex.  440;  Burnham  v.  State,  43  Tex. 
322;  Trevino  v.  State,  (Tex.  Crim.  1897)41  S. 
W.  Rep.  609;  Turner  v.  State,  (Tex.  Crim. 
1899)548.  W.  Rep.  579;  Garcia  v.  Stale,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  650.  • 

West  Virginia.  —  State  v.  Robinson,  20  W. 
Va.  713,  43  Am.  Rep.  799. 

Wisconsin.  —  Flynn  v.  State,  97  Wis.  44; 
Sullivan  v.  State,  100  Wis.  283. 

1.  Intoxication  as  Reducing  Degree  of  Murder. 
—  State  v.  Johnson,  41  Conn.  588;  Hamlin  v. 
State,  48  Conn.  97;  State  v.  Smith,  49  Conn. 
381;  "Stale  v.  Swift,  57  Conn.  509;  Keenan  v. 
Com.,  44  Pa.  St.  55,  84  Am.  Dec.  414;  Jones  n. 
Com.,  75  Pa.  St.  403;  Com.  v.  Crozier,  1  Brews. 
(Pa.)  349;  Com.  z>.  Hart,  2  Brews.  (Pa.)  546; 
Com.  v.  Perrier,  3  Phila.  (Pa.)  229,  15  Leg.  Int. 
(Pa.)  333;  Com.  v.  Baker,  11  Phila.  (Pa.)  631, 
33  Leg.  Int.  (Pa.)  367;  Com.  v.  Piatt,  11  Phila. 
(Pa.)  415,  421,  33  Leg.  Int.  (Pa.)  436,  463; 
Warren  v.  Com.,  37  Pa.  St.  45;  Cartvvright  v. 
State,  8  Lea(Tenn.)376.  See  Warner  v.  State, 
56  N.  J.  L,  636,  44  Am.  St.  Rep.  415;  Ruiz  v. 
Territory,  (N.  Mex.  1900)  61  Pac.  Rep.  126; 
State  -■.  Tatro,  50  Vt.  483. 

As  to  intoxication  as  affecting  responsibility 
for  crime  in  general,  see  the  title  Intoxica- 
tion, vol.  17,  p.  403  ct  seq.  See  also  supra,  this 
title,  Elements  of  Criminal  Homicide  —  Intent. 

2.  Passion  without  Adequate  Provocation  — 
United  States.  —  North  Carolina  v.  Gosnell,  74 
Fed.  Rep.  734. 

Missouri.  —  State  v.  Wieners,  66  Mo.  13; 
State  -■.  Hill,  69  Mo.  451;  State--.  Ellis,  74  Mo. 
207:  State  v.  Lewis,  74  Mo.  222;  State  v. 
Kotovsky,  74  Mo.  247;  State  v.  Dieckmann, 
75  Mo.  570,  affirming  11  Mo.  A  pp.  538;  State 
v.  O'Hara,  92  Mo.  59;  State  v.  Wilson,  98  Mo. 
440. 

Texas.  —  Ex  p.  Jones,  31  Tex.  Crim.  422; 
Childs  7'.  State,  35  Tex.  Crim.  573;  Scrirggs  v. 
State,  35  Tex.  Crim.  622.  See  also  infra,  this 
title,  VII.  2.  c.  (6)  (f>)  Words  and  Gestures. 

3.  Insanity  Not  Available  to  Reduce  Degree.  — 
State  v.  Holla  way,  156  Mo.  222;  State  v. 
Kotovsky,  74  Mo.  247,  affirming  11  Mo.  App. 
584;  Com.  7*.  Wireback,  igo  Pa.  St.  138,  43  W. 
N.  C.  (Pa.)  506;  Com.  v.  Hollinger,  igo  Pa.  St. 


155.  Seethe  title  Insanity,  vol.  16,  p.  618  et 
seq.  See  also  supra,  this  title,  Elements  of 
Criminal  Homicide  —  Intent. 

4.  Necessity  of  Premeditation.  —  State  v.  Rob- 
inson, 73  Mo.  306;  State  -'.  Erb,  74  Mo.  199; 
State  v.  Lewis,  74  Mo.  222;  State  v.  Harris,  76 
Mo.  361;  State  v.  Nelson,  101  Mo.  464.  See 
supra,  this  section,  Malice  —  Distinguishing 
Characteristic  of  Mulder. 
6.  State  v.  Robinson,  73  Mo.  306. 

6.  Intent  to  Kill  Not  Necessary  Element  of  Mur- 
der in  Second  Degree  —  Alabama.  —  Nutt  v.  State, 
63  Ala.  180;  Clarke  v.  State,  117  Ala.  1,  67 
Am.  St.  Rep.  157;  Titus  v.  State,  117  Ala. 
16. 

Arkansas.  —  Bivens  v.  State,  11  Ark.  455: 
Sweeney  v.  State,  35  Ark.  585;  Brassfield  v. 
State,  55  Ark.  556.  _ 

Nebraska.  —  Davis  v.  State,  51  Neb.  301. 
New   York.  —  See  Daly  v.  People,  32  Hun 
(N.  Y.)  182. 

Pennsylvania.  —  Com.  v.  Cleary,  148  Pa.  St. 
26;  Com.  v.  Daley,  2  Pa.  L.  J.  Rep.  361,  4  Pa. 
L.  J.  150;  State  v.  Lewis,  Add.  (Pa.)  283; 
Com.  v.  Crozier,  I  Brews.  (Pa.)  349;  Com.  v. 
Neills,  2  Brews.  (Pa.)  553;  Com.  v.  Ellenger, 
1  Brews.  (Pa.)  352;  Com.-'.  Sullivan,  13  Phila. 
(Pa.)  410.  36  Leg.  Int.  (Pa.)  434. 

Tennessee.  —  Lee  v.  Stale,  1  Coldw.  (Tenn.) 
63;  Moody  v.  State,  6  Coldw.  (Tenn.)  305; 
Fitzgerald  v.  State,  15  Lea  (Tenn.)  99;  Tarv- 
ers  v.  State,  90  Tenn.  485. 

West  Virginia. — State  v.  Morrison,  49  W. 
Va.  210. 

Wisconsin. —  Hogan  n.  State,  36  Wis.  226. 
See  also  supra,  this  section,  Intent  to  Kill. 

7.  Intent  to  Kill  Made  Necessary  by  Statute.  -- 
State  v.  Young,  55  Kan.  34g;  Schaffer  v.  State, 
22  Neb.  557,  3  Am.  St.  Rep.  274;  State  v. 
Powell,  1  Ohio  Dec.  (Reprint)  38,  I  West.  L.  J. 
273- 

8.  Intent  to  Cause  Great  Bodily  Harm  Short  of 
Death.  —  State  v.  Hamilton.  1  Houst.  Crim. 
Cas.  (Del.)  101;  State  v.  Costen,  1  Houst. 
Crim.  Cas.  (Del.)  340;  State  v.  O'Hara,  92  Mo. 
59;  People  v.  Westchester  County,  (Supm.  Ct.) 
1  Park.  Crim.  (N.  Y.)  659,  10  N.  Y.  Leg.  Obs. 
298;  Com.  v.  Brown,  7  Pa.  Co.  Ci.  640. 
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MURDER  AND  MANS  LA  LIGHTER.       Degrees  of  Murder. 


the  first  degree,'  or  in  the  perpetration  of  any  unlawful  act  which  is  danger- 
ous to  human  life.3 

(d)  Presumption  from  Fact  of  Killing.  —  The  rule  that  malice,  which  is  the  criterion 
ol  murder,  may  be  inferred  from  the  mere  fact  of  the  killing,  has  already  been 
stated.3  This  inference,  however,  is  never  carried  further  than  to  make  out 
.1  case  of  murder  in  the  second  degree,  the  burden  being  on  the  prosecution 
to  raise  it  to  murder  in  the  first  degree  and  on  the  defense  to  reduce  it  to 
manslaughter.4 

(4)  Murder  in  Third  Degree.  —  In  some  states  murder  is  divided  into  three 
degrees,  but  this  is  exceptional.5 

e.  DETERMINATION  OF  DEGREE  —  (1)  In  General.  —  The  degree  of  a 
murder  is  a  question  of  fact  which  it  is  the  exclusive  province  of  the  jury  to 
determine  under  appropriate  instructions  from  the  court.  This  is  the  rule 
without  exception  in  all  cases  where  the  degree  depends  merely  on  the  pres- 
ence  or  absence  of  deliberation.6    It  is  also  held  that  the  question  of  degree 

1.  Killing  in  Perpetration  of  Another  Felony  as         North  Carolina.  —  Slate  v.  Dowden,  118  N. 


Murder  in  Second  Degree.  —  Nutt  v.  Stale.  63 
A I  1.  180.  See  also  the  cases  cited  supra,  this 
section,  Facts  Supporting  Inference  of  Malice  — 
Fact  of  Kilting — Killing  in  Perpetration  of,  or 
Attempt  to  Perpetrate,  Felony. 

As  to  what  felonies  constitute  the  homicide 
murder  in  the  first  degree,  see  supra,  this  sec- 
ti  in.  Elements  of  Murder  in  First  Degree  — 
Killing  in  Perpetration  of,  or  Attempt  to  Perpe- 
trate, Designated  Felonies. 

2.  Unlawful  Acts  Dangerous  to  Human  Life,  — 
Nuit  v.  State,  63  Ala  180.  And  see  generally 
supra,  this  section,  Facts  Supporting  Inference 
of  Malice —  Gross  Recklessness  and  Misconduct. 

Procuring  an  Abortion  is  an  unlawful  act 
which  is  attended  with  great  danger  to  the  life 
of  the  woman,  and  therefore  if  death  results 
it  is  murder  in  the  second  degree  in  the  aD- 
sence  of  any  statutory  provision  raising  or 
lowering  the  grade  of  the  crime.  State  v. 
Lodge,  9  Houst.  (Del.)  542;  Stale  v.  Moore,  25 
Iowa  128,  95  Am.  Dec.  776:  State  v.  Baldwin, 
79  Iowa  714;  State  v.  Young,  55  Kan.  349; 
Com.  v.  Keeper  of  Prison,  2  Ashm.  (Pa.)  227; 
Ex  p.  Fatheree,  34  Tex.  Crim.  594. 

As  to  homicide  by  abortion  constituting 
murder  in  the  first  degree  or  manslaughter, 
see  supra,  this  section,  Murder  in  First  Degree; 
and  infra,  this  title.  Manslaughter. 

3.  See  supra,  this  section.  Facts  Supporting 
Inference  of  Malice  —  Fact  of  Killing. 

4.  Only  Second  Degree  Presumed  from  Fact  of 
Killing  —  Alabama.  —  Brown  v.  State,  109 
Ala.  70. 

Arkansas.  —  Green  v.  State,  45  Ark.  281; 
Stanton  v.  State,  13  Ark.  317. 

Minnesota.  —  State  v.  Stokely,  16  Minn.  282. 

Missouri.  — ■  Stater'.  Dunn,  18  Mo.  421;  State 
v.  Starr,  38  Mo.  270-  State  v.  Holme,  54  Mo. 
153;  State  v.  Underwood,  57  Mo.  40;  State  v. 
Foster,  61  Mo.  549;  State  v.  Lane,  64  Mo.  319; 
State  v.  Gassert,  65  Mo.  352;  State  v.  Tester- 
man,  68  Mo.  408:  State  v.  Stoeckli,  71  Mo.  559: 
State  v.  Eaton,  75  Mo.  586;  State  v.  Harris,  76 
Mo  361;  State  v.  Anderson,  98  Mo.  461;  State 
v.  Fitzgerald,  130  Mo.  407;  State  v.  Frazier, 
137  Mo.  317;  State  v.  May,  142  Mo.  135;  State 
v.  Silk,  145  Mo.  240;  State  v.  Bowles,  146  Mo. 
6,  69  Am.  St.  Rep.  598. 

Nebraska.  —  Milton  v.  State,  6  Neb.  136; 
Schleticker  v.  State,  9  Neb.  300;  Kastner  v. 
Slate,  58  Neb.  767. 


Car.  1145;  State  v.  Booker,  123  N.  Car.  713. 

Ohio.  —  Stale  v.  Noble,  I  Ohio  Dec.  (Reprint) 
r,  1  West  L.  J.  23. 

Oregon.  —  State  v.  Hansen,  25  Oregon  391. 
Pennsylvania.  —  State  v.  Lewis,  Add.  (Pa.) 
279;  Com.  v.  Drum,  58  Pa.  St.  9;  O'Mara  v. 
Com.,  75  Pa.  St.  424;  McCue  v.  Com.,  78  Pa. 
St.  185,  21  Am.  Rep.  7. 

Tennessee.  —  Coffee  v.  State,  3  Yerg.  (Tenn.) 
283,  24  Am.  Dec.  570;  Dains  v.  State,  2  Humph. 
(Tenn.)  439;  Witt  v.  Slate,  6  Coldw.  (Tenn.)  5; 
Williams  v.  State,  3  Heisk.  (Tenn.)  376;  Draper 
v.  Stale,  4  Baxl.  (Tenn.)  246;  Gray  v.  State,  4 
Baxt.  (Term.)  332;  Bryant  v.  Stale,  7  Baxt. 
(Tenn.)  67;  Lawless  v.  Stale,  4  Lea  (Tenn.) 
181;  State  v.  Yardley,  95  Tenn.  565. 

Texas.  —  Ham  by  v.  State.  36  Tex.  523;  Far- 
rer  v.  State,  42  Tex.  266;  Murray  v.  State,  1 
Tex.  App.  418;  Summers  v.  State,  5  Tex. 
App.  365,  32  Am.  Rep.  573;  Richarte  v.  State, 
5  Tex.  App.  359;  Evans  v.  State,  6  Tex.  App. 
513;  Balirip  v.  State,  30  Tex.  App.  545. 

Virginia.  —  Watson  v.  Com.,  85  Va.  867; 
Longley  v.  Com.,  99  Va.  807. 

West  Virginia.  —  State  v.  Cain,  20  W.  Va. 
681;  State  v.  Hobbs,  37  W.  Va.  812. 

5.  Murder  in  Third  Degree.  —  State  v.  Lowe, 
66  Minn.  296;  Miller  v.  State,  25  Wis.  384; 
Pliemling  v.  State,  46  Wis.  516;  Terrill  v.  State, 

74  Wis.  278;  Hoffman  v.  State,  97  Wis.  571. 
See  the  statutes  of  the  states  from  which  the 
foregoing  cases  are  cited,  and  also  the  statutes 
of  Florida  and  New  Mexico. 

6.  Degree  Must  Be  Determined  by  Jury  —  Ala- 
bama.—  Cobia  v.  Stale,  16  Ala.  781;  Johnson 
v.  State,  17  Ala.  618;  Hall  v.  State,  40  Ala.  6gS; 
Robertson  v.  State,  42  Ala.  509;  Murphy  v. 
State,  45  Ala.  32;  Fields  v.  State,  47  Ala.  603; 
Levison  v.  State,  54  Ala.  520;  Dover  v.  State. 

75  Ala.  40;  Brown  v.  Slate,  109  Ala.  70;  Gaffotd 
v.  State,  125  Ala.  1;  Washington  v.  State,  125 
Ala.  40. 

Arkansas.  — Carpenter  v.  State,  58  Ark.  233. 
California.  —  People  v.  Gibson,  17  Cal.  2S3; 
People  v.  Foren,  25  Cal.  361;  People  v.  Mar- 
tinez, 66  Cal.  278. 

Connecticut.  —  State  v.  Dowd,  19  Conn.  393. 
Florida.  —  Marshall  v.  State,  32  Fla.  462. 
loiva.  —  State  v.  Moran,  7  Iowa  236. 
Maine.  — S<ate  v.  Cleveland,  58  Me,  564. 
Missouri.  —  State  v.  Turlington,  102  Mo.  642. 
Montana.  —  Tenitory  v.  Scott,  7  Mont.  407. 
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is  for  the  jury  even  when  the  murder  was  effected  by  means  of  poison  or  lying 
in  wait,  or  where  the  killing  was  done  in  the  perpetration  of,  or  attempt  to 
perpetrate,  either  of  the  felonies  enumerated  in  the  statutes  denning  murder 
in  the  first  degree,1  though  there  is  authority  to  the  effect  that  such  means 
of  killing  or  such  attendant  circumstances  are  by  the  terms  of  the  statute 
made  conclusive  of  the  degree  of  the  crime,  so  that  the  jury  are  without  dis- 
cretion except  in  determining  said  facts.2 

(2)  Effect  of  Pica  of  Guilty.  — The  question  whether  the'degree  of  guilt 
is  to  be  determined  by  the  jury  when  the  defendant  pleads  guilty  necessarily 
depends  on  the  language  of  the  statute.  A  general  provision  that  the  degree 
of  murder  shall  be  found  by  the  jury  has  been  held  to  apply  only  to  cases 
where  the  defendant  pleads  not  guilty  generally,  or  not  guilty  of  murder  in 
the  first  degree,  so  that  there  is  an  issue  for  the  jury  to  try,  and  does  not 
prevent  sentence  being  given  without  the  intervention  of  a  jury  on  a  plea  of 
guilty,3  but  some  of  the  statutes  expressly  provide  that,  even  when  the 
defendant  pleads  guilty,  the  degree  of  the  crime  shall  be  determined  by  the 
verdict  of  the  jury.4 

(3)  Doubt  as  to  Degree.  —  In  case  of  doubt  as  to  the  degree  of  a  murder 
on  the  facts  of  the  case,  the  benefit  of  the  doubt  must  be  given  to  the  accused 
by  returning  a  verdict  of  the  lower  degree.5 

VII.  MANSLAUGHTER — 1.  Definition.  —  Manslaughter  is  defined  to  be  the 
unlawful  killing  of  another,  without  malice,  express  or  implied,  and  is  either 
voluntary  or  involuntary.6 


Nebraska.  —  Parrish  v.  State,  18  Neb.  405; 
Vollmer  v.  State,  24  Neb.  838. 

New  York.  —  People  v.  Conroy,  97  N.  Y.  62, 
2  N.  Y.  Crim.  565,  affirming  33  Hun  (N.  Y.) 
119,  2  N.  Y.  Crim.  247;  People  v.  Kelly,  35 
Hun  (N.  Y.)  295,  3  N.  Y.  Crim.  35;  People  v. 
Webster,  59  Hun  (N.  Y.)  398;  People  v.  Wal- 
worth, (Oyer  &  T.  Ct.)  4  N.  Y.  Crim.  355; 
Pfomer  v.  People,  (Supm.  Ct.  Gen.  T.)  4  Park. 
Crim.  (N.  Y.)  558. 

North  Carolina.  —  State  y.  Gilchrist,  113  N. 
Car.  673;  State  v.  Lucas,  124  N.  Car.  825. 

Ohio.  —  Robbins  v.  State,  8  Ohio  St.  131; 
Adams  v.  State,  29  Ohio  St.  412. 

Oregon.  —  State  v.  Grant,  7  Oregon  414. 

Pennsylvania.  —  Kane  v.  Com.,  89  Pa.  St. 
522;  Johnson  v.  Com.,  24  Pa.  St.  386;  Lane  v. 
Com.,  59  Pa.  St.  371;  Com.  v.  Nicely,  130  Pa. 
St.  261;  Com.  v.  McManus,  143  Pa.  St.  65; 
Com.  v.  Sheets,  197  Pa.  St.  69. 

Washington.  —  Leschi  v.  Territory,  1  Wash. 
Ter.  13;  State  v.  Boyce,  24  Wash.  514. 

West  Virginia.  —  Stale  v.  Welch,  36  W.  Va. 
690. 

See  also  the  statutes  of  the  several  states. 

Evidence  Showing  Only  First  Degree.  —  The 
fact  that  the  evidence  shows  onlv  the  first  de- 
gree does  not  preclude  the  jury  from  convict- 
ing of  murder  in  the  second  degree.  State  v. 
Gadberry,  117  N.  Car.  811. 

Even  When  the  Indictment  Was  for  Murder  in 
the  Second  Degree  it  was  held  that  the  jury 
might  find  a  verdict  of  murder  in  the  first  de- 
gree, because  it  is  not  the  province  of  the 
grand  jurv  to  determine  the  degree  of  the 
murder.    People  v.  Nichol,  34  Cal.  2IT. 

1.  Murder  by  Poison,  etc.  —  Jury  May  Find 
Either  Degree.  —  Johnson  v.  State,  17  Ala.  61S; 
Levison  v.  State,  54  Ala.  520;  State  v.  Dowd, 
19  Conn.  393;  State  v.  Gray,  19  Nev.  212;  Rob- 
bins  v.  State,  8  Ohio  St.  131. 

This  result  generally  follows  from  a  natural 
construction  of  the  statute.    Thus  the  Nevada 
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statute  provides  that  "  all  murder  which  shall 
be  perpetrated  by  means  of  poison,  lying  in 
wait,  torture,  or  by  any  other  kind  of  wilful, 
deliberate,  and  premeditated  killing,  *  *  * 
shall  be  deemed  murder  of  the  first  degree, 
and  all  other  kinds  of  murder  shall  be  deemed 
murder  of  the  second  degree;  and  the  jury 
before  whom  any  person  indicted  for  murder 
shall  be  tried  shall,  if  they  find  such  person 
guilty  thereof,  designate  by  their  verdict 
whether  it  be  murder  of  the  first  or  second 
degree."  State  v.  Lindsey,  19  Nev.  47,  3  Am. 
St.  Rep.  776.  Compare  the  statutes  in  other 
jurisdictions. 

2.  People  v.  Nichol,  34  Cal.  211;  State  v. 
Bertoch,  (Iowa  1899)  79  N.  W.  Rep.  378. 

3.  Verdict  as  to  Degree  Not  Required  on  Plea  of 
Guilty.  —  Hamilton  v.  People,  71  111.  49S; 
Opinion  of  Justices,  9  Allen  (Mass.)  585; 
Green  v.  Com.,  12  Allen  (Mass.)  155.  See 
Shaffner  v.  Com.,  72  Pa.  St.  60,  13  Am.  Rep. 
649,  2  Pearson  (Pa.)  450  [distinguishing  Lane 
v.  Com.,  59  Pa.  St.  371;  Rhodes  v.  Com.,  48 
Pa.  St.  396]. 

4.  Degree  to  Be  Found  by  Jury  on  Plea  of  Guilty. 
—  Brown  v.  State,  109  Ala.  70;  Martin  v.  Stale, 
36  Tex.  Crim.  632.  Compare  the  statutes  in 
other  jurisdictions. 

5.  Doubt  as  to  Degree. —  Harris  v.  State,  36 
Ark.  127;  State  v.  Anderson.  86  Mo.  309. 

6.  Manslaughter  Defined.  —  4  Black.  Com.  191. 
England.  —  Taylor's  Case,  2  Lewin  C.  C.  215. 
United  States.  —  U.  S.  v.  Meagher,  37  Fed. 

Rep.  875. 

Alabama.  —  Hampton  v.  State,  45  Ala.  82; 
Cates  v.  State,  50  Ala.  166. 

Delaware.  —  Slate  v.  Trusty,  1  Penn.  (Del.) 
319;  State  v.  Brown,  1  Houst.  Crim.  Cas.  (Del.) 
539- 

Indiana. —  Goff  v.  Prime,  26  Ind.  197; 
Hasenfuss  v.  State,  156  Ind.  246. 

Io7va.  —  State  v.  Shelledy,  8  Iowa  477;  State 
v.  Abarr,  39  Iowa  1815. 
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2.  Voluntary  Manslaughter  —  a.  Definition.  —  V oluntary  manslaughter 
i-.  .i  homicide  intentionally  committed  under  the  influence  of  passion  suddenly 
arising  from  adequate  cause,  but  neither  justified  nor  excused  by  law.1 

b.  Distinguished  from  Murder.  —  It  is  distinguished  from  murder 
s  >W  ly  by  the  absence  of  malice  as  a  constituent  element  of  the  crime.2  It  is 
not  the  intent  to  kill,3  or  the  character  of  the  weapon  used,4  which  determines 


Massachusetts. —  Com.  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Michigan.  —  People  v.  Lilley,  43  Mich.  521. 

Missouri.  — State  v.  Rose,  142  Mo.  418. 

Ohio.  —  Sutcliffa  v.  State,  18  Ohio  469,  51 
Am  Dec.  459;  Stale  v.  Town,  Wrighi  (Ohio)  75. 

Pennsylvania.  —  Com.  v.  Drum,  58  Pa.  St. 
9;  Lynch  v.  Coin.  77  Pa.  St.  205;  Com.  v. 
Brown,  7  Pa.  Co.  Ct.  640. 

South  Carolina.  —  State  v.  Levelle,  34  S.  Car. 
120,  27  Am.  St.  Rep.  799. 

Virginia. — M'Whirt's  Case,  3  Gratt.  (Va.) 
566. 

1.  Voluntary  Manslaughter  Defined.  —  Martin 

v.  State,  119  Ala.  1;  State  Trusty,  1  Penn. 
(Del.)  319;  Greer  1  Com.,  (Ky.  1901)  63  S.  W. 
Rep.  443;  State  v.  Zellers,  7  N.  J.  L.  220;  Mc- 
Cann  v.  Pjople,  (Supm.  Ct.  Gen.  T.)  6  Park. 
Crim.  (N.  Y.)  629:  Com.  v.  Brown,  7  Pa.  Co. 
Ct.  640;  State  v.  Ferguson,  2  Hill  L.  (S.  Car.) 
619,  27  Am.  D:c.  412;  State  v.  Crank,  2  Bailey 
L.  (S.  Car.)  66,  23  Am.  Dec.  117;  Johnson  v. 
State,  43  Tex.  612;  Boyett  v.  State,  2  Tex. 
App.  93- 

Instructions  Defining  Voluntary  Manslaughter 

held  to  be  correct.  Stout  v.  State,  90  Ind.  1; 
State  v.  Raymond,  11  Nev.  98. 

Killing  Must  Be  Unlawful.  —  An  instruction 
defining  manslaughter  as  "  the  voluntary  kill- 
ing of  a  human  being  without  malice"  is 
faulty,  since  the  killing  must  be  unlawful  as 
well  as  voluntary.  Smith  v.  State,  68  Ala.  424; 
Hornsby  v.  State,  94  Ala.  55. 

Killing  Must  Be  Intentional.  — ■  Wnere  neither 
death  nor  bodily  harm  was  intended,  the  kill- 
ing is  not  voluntary  manslaughter.  Nelson  v. 
State,  6  Baxt.  (Tenn.)  418;  Robertson  v.  Slate, 
2  Lea  (Tenn.)  239.  31  Am.  Rep.  602. 

An  Instruction  in  the  Form  of  a  Hypothetical 
Case,  stating  the  elements  constituting  volun- 
tary manslaughter,  which  did  not  embrace  the 
element  that  the  fatal  blow  must  have  been 
voluntarily  inflicted,  was  held  erroneous  in 
Norton  v.  State,  98  Ind.  347. 

A  Conviction  for  Voluntary  Manslaughter  Is  Bad 
where  the  evidence  leaves  it  doubtful  whether 
the  act  from  which  the  death  resulted  was 
accidental  or  designed.  Anderson  v.  State,  3 
Heisk  (Tenn.)  86;  Robertson  v.  State,  2  Lea 
(Tenn.)  239,  31  Am.  Rep.  602. 

2.  Distinction  Between  Murder  and  Man- 
slaughter —  United  Slates. —  U.  S.  v.  Wilt- 
berger,  3  Wash.  (U.  S.)  515;  U.  S.  v.  Outer- 
bridge,  5  Sawy.  (U.  S.)  620,  27  Fed.  Cas.  No. 
15,978;  Addington  v.  U.  S.,  165  U.  S.  184. 

Alabama.  —  Carroll  v.  State,  23  Ala.  28,  58 
Am.  Dec.  282;  Tidwell  v.  State,  70  Ala.  33; 
Jackson  ->.  State,  74  Ala.  26;  Prior  v.  State,  77 
Ala.  56;  Hornsby  v.  Slate,  94  Ala.  55;  Martin 
v.  State,  119  Ala.  1. 

Arkansas.  —  Bivens  v.  State,  11  Ark.  455. 

California.  —  People  v.  Crowey,  56  Cal.  36; 
People  v.  Samsels,  66  Cal.  99. 

Delaware. — State  v.  List,  1  Houst.  Crim. 
Cas.  (Del.)  133;  State  v.  Pratt,  1  Houst.  Crim. 


Cas.  (Del.)  249;  State  v.  Till,  1  Houst.  Crim. 
Cas.  (Del.)  233;  State  v.  Draper,  1  Housl. 
Crim.  Cas.  (Del.)  291;  State  v.  Vines,  1 
Houst.  Ciim.  Cas.  (Del.;  424;  State  v.  Draper, 
1  Houst.  Crim.  Cas.  (Del.)  531;  State  v.  Dugan, 
1  Houst.  Crim.  Cas.  (Del.)  563. 

Georgia.  — Stokes  v.  State,  18  Ga.  17. 
Illinois.  —  Smith  v.   People,    142    111.  117; 
Moore  v.  People,  146  111.  600. 

Indiana.  —  Dennison  v.  State,  13  Ind.  510; 
Creek  v,  State,  24  Ind.  151;  Murphy  v.  State, 
31  Ind.  511;  Patterson  v.  State,  66  Ind.  185. 
Iowa.  —  Slate  v.  Windahl,  95  Iowa  470. 
Kentucky.  —  Buckhannon  v.  Com.,  86  Ky. 
no;  Halsey  v.  Com.,  1  Ky.  L.  Rep.  121. 
Louisiana.  —  State  v.  Newton,  28  La.  Ann.  65. 
Maine.  —  State  v.  Knight,  43  Me.  11. 
Massachusetts.  —  Com.  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Michigan.  —  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781;  People  v.  Palmer, 96  Mich.  580. 

Missouri.  —  Roberts  v.  State,  14  Mo.  138,  55 
Am.  Dec.  97;  State  v.  Holcomb,  86  Mo.  371. 
Nevada.  —  State  v.  Levigne,  17  Nev.  435. 
New  York.  —  U.  S.  v.  Travers,  (U.  S.  Cir. 
Ct  )  2  Wheel.  Crim.  (N.  Y.)  506. 

North  Carolina.  —  State  v.  Jones,  98  N.  Car. 
651. 

Pennsylvania.  —  Slate  v  Lewis,  Add.  (Pa.) 
279;  Com.  v.  Drum,  58  Pa.  St.  9;  Lynch  v. 
Com.,  77  Pa.  St.  205;  Com.  v.  Brown,  7  Pa. 
Co.  Ct.  640. 

South  Carolina.  —  State  v.  Ferguson.  2  Hill 
L.  (S.  Car.)  619,  27  Am.  Dec.  412;  State  v. 
Smith,  10  Rich.  L.  (S.  Car.)  341. 

Tennessee.- — Nelson  v.  Slate,  10  Humph. 
(Tenn.)  528. 

Texas.  —  Chandler  v.  State,  2  Tex.  305. 
Virginia.  —  King  v.  Com.,  2  Va.  Cas.  78; 
M'Whirt's  Case,  3  Gratt.  (Va.)  566. 

West  Virginia. — State  v.  Scott,  36  W.  Va.  704. 

3.  Intent  Not  the  Criterion.  —  People  v.  Freel, 
48  Cal.  436;  Murphy  v.  State,  31  Ind.  511; 
State  v.  McGuire,  87  Iowa  142;  Com.  v. 
Webster,  5  Cush.  (Mass.)  295.  52  Am.  Dec.  711; 
Nye  v.  People,  35  Mich.  16;  State  v.  Ah  Mock. 
12  Nev.  386;  Erwin  v.  State,  29  Ohio  St.  186. 
See  also  People  v.  Kernaghan,  72  Cal.  612. 
Compare  Shufflin  v.  People,  62  N.  Y.  229,  20 
Am.  Rep.  483;  People  v.  Wood,  126  N.  Y.  262. 

Instantaneous  Design  to  Take  Life.  —  "A  per- 
son guilty  of  manslaughter  may  have  in- 
stantaneously formed  the  design  to  lake  life, 
but,  to  make  it  manslaughter,  there  must  be 
an  absence  of  malice,  deliberation,  and  pre- 
meditation. The  design  in  such  case  is  the 
result  of  sudden  passion  upon  sufficient  provo- 
cation, as  distinguished  from  that  formed  de- 
sign which  results  from  malice,  deliberation, 
premeditation."  Hornsby  v.  State,  94  Ala. 
55  [construing  Mitchell  v.  State,  60  Ala.  26]; 
Martin  v.  State,  119  Ala.  1.  See  also  Sullivan 
v.  State,  102  Ala.  r35,  48  Am.  St.  Rep.  22. 

4.  Grade  of  Offense  Not  Determined  by  Character 
of  Weapon  Used.  —  People  v.  Crowey,  56  Cal.  36. 

172  Volume  XXI. 


Manslaughter.  MURDER  AND  MANSLAUGHTER. 


Voluntary. 


the  grade  of  a  homicide,  but  simply  the  inquiry  whether  such  intent,  or  the 
use  of  such  weapon,  proceeded  premeditately  from  that  wickedness  of  dispo- 
sition and  hardness  of  heart  which  the  law  denominates  malice,  or  whether 
the  intent  was  formed  suddenly  under  the  influence  of  some  violent  emotion 
which,  for  the  instant,  overwhelmed  the  reason  of  the  slayer.  If  from  the 
former,  the  crime  is  murder,  if  from  the  latter  it  is  manslaughter  only. 

c.  Killing  in  Sudden  Passion  —  (i)  In  General. — This  rule  that  a 
killing  committed  under  the  influence  of  sudden  passion  produced  by  adequate 
provocation  is  manslaughter  and  not  murder  is  founded,  not  upon  any  concep- 
tion that  malice  and  passion  may  not  co-exist  in  the  mind  of  a  slayer, 1  but 
upon  the  legal  presumption  that  the  act  cannot  proceed  from  both  impulses. 
Either  one  or  the  other  must  be  the  dominant  motive  and  give  character  to 
the  crime.  In  the  eye  of  the  law  malice  excludes  passion  and  passion  pre- 
supposes the  absence  of  malice;  they  cannot  co-exist  as  the  moving  cause  of 
a  homicide.2 

(2)  Nature  of  Emotion.  —  The  term  "  passion  "  as  here  used  includes  both 
anger3  and  terror,4  provided  they  reach  a  degree  of  intensity  sufficient  to 
obscure  temporarily  the  reason  of  the  person  affected. 

(3)  Violence  of  Emotion.  —  In  determining  the  degree  of  passion  which, 
engendered  by  adequate  cause,  is  sufficient  to  reduce  a  felonious  homicide 
from  murder  to  manslaughter,  the  true  criterion  may  be  said  to  be  the  effect 
that  the  provocation  in  question  would  have  produced  upon  an  ordinary  man 
of  reasonable  disposition;  the  general  rule  being  that  at  the  time  of  the  homi- 
cidal act  the  reason  should  have  been  disturbed  or  obscured  by  passion  to  an 
extent  which  might  render  ordinary  men  of  fair  average  disposition  likely  to 
act  rashly  or  without  due  deliberation  or  reflection,  and  from  passion  rather 
than  from  judgment.5 


1.  Martin  v.  State,  119  Ala.  1;  Hornsby  v. 
State,  94  Ala.  55. 

2  State  v.  Johnson,  1  Ired.  L.  (23  N.  Car.) 
354.  35  Am.  Dec.  742;  Brown  v.  Com.,  86  Va. 
466.  See  also  Quarles  v.  Slate,  1  Sneed  (Tenn.) 
409. 

3.  Passion  Produced  by  Provocation  Reduces  to 
Manslaughter  —  Alabama.  —  Holmes  v.  State, 
38  Ala.  26. 

Delaware.  —  State  v.  Faino,  I  Marv.  (Del.) 
492;  State  v.  Jones,  2  Penn.  (Del.)  573. 

District  of  Columbia.  —  U.  S.  v.  Heath,  20  D. 
C.  272. 

Georgia.  —  Gann  v.  State,  311  Ga.  67. 

Indiana.  — Ex  p.  Moore,  30  Ind.  197. 

Iowa.  —  State  v.  Hockett,  70  Iowa  442. 

Kentucky.  —  Kriel  v.  Com.,  5  Bush  (Ky.)362; 
Stovall  v.  Com.,  4  Ky.  L.  Rep.  441;  Henson  v. 
Com.,  (Ky.  1889)  n  S.  W.  Rep.  471;  Clem  v. 
Com.,  (Ky.  1890)  13  S.  W.  Rep.  102;  Benmeng- 
field  v.  Com.,  (Ky.  1893)  22  S.  W.  Rep.  1020; 
Handly  v.  Com.,  (Ky.  1894)  24  S.  W.  Rep.  609. 
.    Maine.  —  State  v.  Murphy,  61  Me.  56. 

Michigan.  —  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  78:. 

Missouri. — State  v.  Holme,  54  Mo.  153; 
State  v.  Berkley,  92  Mo  41;  State  v.  McKinzie, 
102  Mo.  620;  State  v.  Ellis,  74  Mo.  207;  State 
v.  Donnelly,  130  Mo.  642;  Stale  v.  O'Hara,  92 
Mo.  59;  State  v.  Gassert,  4  Mo.  App.  44. 

New  York.  —  Wilson  v.  People,  (Supm.  Ct. 
Gen.  T.)4  Park.  Crim.  (N.  Y.)  619. 

North  Carolina.  — State  v.  Weaver,  2  Hayw. 
(3  N.  Car.)54;  State  v.  Barnwell, 80  N.  Car. 466. 

Pennsylvania.  —  Com.  v.  Biron,  4  Dall.  (Pa.) 
125;  Com.  v.  Dougherty,  1  Browne  (Pa.)  xviii 
(appendix);  Com.  v.  Ellenger,  \  Brews.  (Pa.) 


352;  Com.  v.  Crause,  4  Pa.  L.  J.  Rep.  500,  3 
Am.  L.  J.  299;  State  v.  Honeyman,  Add.  (Pa.; 
147;  State  v.  Bell,  Add.  (Pa.)  156,  1  Am.  Dec. 
298;  Brooks  v.  Com.,  61  Pa.  St.  352,  100  Am. 
Dec.  645. 

Tennessee,  —  Haile  v.  Stale,  1  Swan  (Tenn.) 
248;  Young  v.  State,  11  Humph.  (Tenn.)  200; 
Quarles  v.  State,  I  Sneed  (Tenn.)  407;  Seals 
v.  Slate,  3  Baxt.  (Tenn.)  459;  Nelson  v.  Slate, 
6  Baxt.  (Tenn.)  418. 

Texas.  —  Boyett  v  State,  2  Tex.  App.  93; 
Hinton  v.  Slate,  24  Tex.  454;  Cochran  v.  Stale, 
28  Tex.  App.  422. 

West  Virginia.  —  State  v.  Dickey,  48  W.  Va. 
325- 

Passion  Not  Negatived  Because  Deadly  Weapon 
Used.  —  Seals  v.  State,  3  Baxt.  (Tenn.)  459. 

4.  When  Terror  Reduces  Homicide  to  Man- 
slaughter. —  U.  S.  v.  Heath,  20  D.  C.  272; 
Croom  v.  State,  85  Ga.  718,  21  Am.  St.  Rep. 
179;  State  v.  Garrison,  147  Mo.  548;  State  v. 
Will,  1  Dev.  &  B.  L.  (18  N.  Car.)  121;  Boyett 
v.  State,  2  Tex.  App.  93;  Meuly  v.  State,  26 
Tex.  App.  274.  8  Am.  St.  Rep.  477.  See  also 
State  v.  Sterrett,  80  Iowa  609;  Bracken  v. 
State,  29  Tex.  App.  362. 

5.  Rule  as  to  Effect  of  Provocation.  —  Maher  v. 
People,  10  Mich.  212,  81  Am.  Dec.  781;  People 
v.  Lilley,  43  Mich.  521;  State  v.  Holme,  54 
Mo.  153;  State  v.  Davis,  50  S.  Car.  423,  62  Am. 
St.  Rep.  S37,  citing  9  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  579.  See  also  U.  S.  v.  Heaih. 
20  D.  C.  272;  State  v.  McCants,  1  Spears  L. 
(S.  Car.)  384;  People  v.  Calion,  5  Utah  451. 

Every  Evidence  of  Cool  Depravity  of  Heart  or  of 
Wanton  Cruelty  Must  Be  Lacking.  —  Com.  v. 
Drum,  58  Pa.  St.  9. 
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snuutes.  —  In  a  number  of  jurisdictions  the  substance  of  the  foregoing  rule 
has  been  embodied  in  statutes.1 

Qualifications  of  Rule.  —The  person  accused,  however,  need  not  have  been  in 
"  a  whirlwind  of  passion,"  for  this  would  preclude  the  possibility  that  a  sane 
111. m.  having  sense  and  reason,  could,  when  excited  by  passion,  or  in  heat  of 
blood,  l»e  guilty  of  manslaughter.3  And  it  is  not  necessary  that  the  passion 
engendered  by  the  provocation  should  have  been  so  violent  as  to  dethrone 
reason,3  or  to  render  the  person  accused  incapable  of  purpose  or  intention.4 

Questions  for  Court  and  for  jury.  —  It  is  the  duty  of  the  court  to  inform  the  jury 
to  what  extent  the  passion  must  be  aroused  and  the  reason  obscured  in  order 
to  reduce  the  grade  of  the  homicide;  and  upon  instructions  in  that  respect,  it 
is  for  the  jury  to  determine  whether  the  provocation  in  the  particular  case  did 
in  fact  excite  the  passion  to  that  extent,  and  whether  the  killing  was  the 
result  thereof.5 

(4)  Necessity  of  Provocation.  —  Passion  is  recognized  by  law  as  reducing 
from  murder  to  manslaughter  a  criminal  homicide  intentionally  committed 
only  when  the  passion  springs  from  adequate  provocation  as  the  direct  and 
controlling  cause.    Mere  passion  without  provocation  is  not  sufficient.6 


The  Accused  Must  Have  Been  Deprived  of  the 
Power  of  Self-control.  —  Steph.  Dig.  Crim.  Law, 
art.  225;  Smith  v.  Stale,  83  Ala.  26. 

The  Passion  Must  Exclude  Premeditation.  — 
Smith  v.  Slate,  83  Ala.  26. 

Accused  Must  Have  Been  Incapahle  of  Cool  Re- 
flection.—  State  v.  Davis,  50  S.  Car.  423,62 
Am.  St.  Rep.  837;  People  v.  Lilley,  43  Mich. 
521- 

1.  Rule  under  Statutes.  —  Smith  v.  People,  1 
Colo.  147;  Nowacryk  v.  People,  139  111.  336; 
Howard  v.  State,  23  Tex.  App.  265.  And  see 
the  statutes  of  ihe  several  states. 

2.  "  Whirlwind  of  Passion  "  Not  Essential.  — 
Young  v.  State,  11  Humph.  (Tenn.)  201;  Seals 
v.  State,  3  Baxt.  (Tenn.)  463;  People  v.  Calton, 
5  Utah  451. 

3.  Dethronement    of    Reason    Unnecessary.  — 

Smith  v.  State,  83  Ala.  26;  Maher  v.  People, 
10  Mich.  220,  81  Am.  Dec.  781;  State  v.  Davis, 
50  S.  Car.  405,  62  Am.  St.  Rap.  837;  Haile  v. 
State,  1  Swan  (Tenn.)  248;  People  v.  Calton, 
5  Utah  451. 

An  instruction  given  to  a  jury  that,  in  order 
for  them  to  find  the  accused  guilty  of  man- 
slaughter, they  must  believe  that  the  killing 
"  was  done  in  sudden  heat  of  passion,  ap- 
parently sufficient  to  male  the  passion  irresist- 
ible," is  not  objectionable  on  the  ground  that 
it  requires  the  person  accused  to  show  the  ex- 
istence of  a  passion  absolutely  irresistible. 
Davis  v.  People,  114  111.  SC.  See  also  People 
v.  Calton,  5  Utah  451. 

4.  Intent  and  Purpose  May  Subsist.  —  Smith  v. 
State,  83  Ala.  26;  Quarles  v.  State,  1  Sneed 
(Tenn.)  409;  Seals  v.  State,  3  Baxt.  (Tenn.) 
463- 

5.  Questions  for  Court  and  for  Jury.  —  Seals  v. 
State,  3  Baxt.  (Tenn.)  459;  Jackson  v.  State,  6 
Baxt.  (Tenn  )  461;  Taylor  v.  State,  6  Lea 
(Tenn.)  234. 

6.  Necessity  of  Adequate  Provocation  —  Eng- 
land. —  Rex  v.  Lynch,  5  C.  &  P.  324,  24  E.  C. 
L.  341;  Reg.  v.  VVelsh,  11  Cox  C.  C.  336;  Reg. 
v.  Kirkham,  8  C.  &  P.  115,  34  E.  C.  L.  318. 

Alabama.  —  Campbell  v.  State,  23  Ala.  44; 
Flanagan  v.  State,  46  Ala.  703;  Judge  v.  State, 
58  Ala.  406,  29  Am.  Rep.  757;  Reese  v.  State, 
90  Ala.  624;  Smith  v.  State,  103  Ala.  4. 


California.  —  People  v.  Bruggy,  93  Cal.  476. 
Delaware.  —  State  v.  List,  1  Houst.  Crim. 
Cas.  (Del.)  133;  State  v.  Pratt,  1  Houst. 
Crim.  Cas.  (Del.)  249;  State  v.  Till,  1  Houst. 
Crim.  Cas.  (Del.)  233;  State  v.  Draper.  1 
Houst.  Crim.  Cas.  (Del.)  291;  State  v.  Vines, 
1  Houst.  Crim.  Cas.  (Del.)  424;  State  v. 
Draper,  1  Houst.  Crim.  Cas.  (Del.)  531;  State 
v.  Dugan,  1  Houst.  Crim.  Cas.  (Del.)  563; 
State  v.  Becker,  9  Houst.  (Del.)  411. 

District  of  Cohimbia.  —  U.  S.  v.  Schneider, 
21  D.  C.  381. 

Georgia.  —  Smith  v.  State,  49  Ga.  482; 
Fogarty  v.  State,  80  Ga.  450;  Von  Pollniiz  v. 
State,  92  Ga.  16,  44  Am.  St.  Rep.  72. 

Illinois.  — Crosby  v.  People,  137  111.  325. 
Indiana.  —  Beauchamp  v.  State,  6  Blackf. 
(Ind.)  299;  Hetining  v.  State,  106  Ind.  400,  55 
Am.  Rep.  756. 

Iowa.  —  State  v.  Decklotts,  19  Iowa  455. 
Kentucky.  —  Nichols  v.  Com.,  11  Bush  (Ky.) 
586;  Crockett  v.  Com.,  100  Ky.  382;  Lewis  v. 
Com.,  93  Ky.  238;  Doyle  v.  Com.,  (Ky.  1896) 
37  S.  W.  Rep.  153;  Chambers  v.  Com.,  6  Ky. 
L.  Rep.  448;  Cotrell  v.  Com.,  (Ky.  1891)  17  S. 
W.  Rep.  149,  13  Ky.  L.  Rep.  305. 

Louisiana. — State  v.  Walker,  50  La.  Ann. 
420. 

Minnesota.  —  State  v.  Shippey,  10  Minn.  223, 
88  Am.  Dec.  70. 

Mississippi.  —  Preston  v.  State,  25  Miss.  383; 
Smith  v.  State,  58  Miss.  867. 

Missouri.  —  State  v.  Kotovsky,  74  Mo.  247; 
State  v.  Baber,  74  Mo.  292,  41  Am.  Rep.  314, 
affirtning  11  Mo.  App.  580;  Slate  v.  Ellis,  74 
Mo.  207,  affirming  11  Mo.  App.  587;  State  -■. 
Andrew,  76  Mo.  101;  State  v.  Berkley,  109  Mo. 
665. 

Montana.  —  State  v.  Sloan,  22  Mont.  293. 
New  Jersey.  —  Brown  v.  State,  62  N.  J.  L. 

666. 

New  York.  —  People  v.  Sullivan,  7  N.  Y.  399. 
Arorth  Carolina.  —  State  v.  Tilly,  3  Ired.  1.. 
(25  N.  Car.)  424;  State  :  .  McNeill,  92  N.  Cai. 
812. 

Pennsylvania.  —  Com.  v.  Ware,  137  Pa.  St. 
465,  26  W.  N.  C.  (Pa.)  462. 

South  Carolina.  —  State  v.  Ferguson,  2  Hill 
L.  (S.  Car.)  619,  27  Am.  Dec.  412. 
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(5)  Killing  Musi  Proceed  from  Passion  under  Provocation  —  (a)  In  General.  — 
Nor  will  mere  provocation  without  passion  suffice.  The  homicide  will  still  be 
murder  and  not  manslaughter,  even  though  there  is  adequate  provocation, 
unless  this  provocation  produces  such  passion  as,  for  the  time,  renders  the 
slayer  incapable  of  cool  and  deliberate  reflection.1 

(b)  Killing  from  Previous  Malice — -  aa.  In  General.  —  Hence  if  notwithstanding 
the  existence  of  provocation  it  appears  that  the  killing  was  done  in  conse- 
quence of  previous  malice,  and  not  as  the  result  of  an  uncontrollable  passion, 
murder  and  not  manslaughter  has  been  committed.2  And  so  when  one  seeks 
another  and  enters  into  a  fight  with  him  with  the  purpose,  under  the  pretense 
of  fighting,  to  kill  him  or  do  him  great  bodily  harm,  if  a  homicide  ensues  it 
will  be  clearly  murder  in  the  assailant,  no  matter  what  provocation  was 
apparently  then  given,  or  how  high  the  assailant's  passion  rose  during  the 
combat.3 

66.  When  Killing  Will  Be  Attributed  to  Old  Grudge.  — When  there  is  evidence 
showing  an  antecedent  grudge  and  also  recent  provocation  it  is  for  the  jury 
"  to  say,  from  the  evidence,  whether  the  act  of  killing  was  done  because  of 
the  present  provocation,  or  because  of  a  deliberate  intent  to  kill  previously 
formed  and  then  and  there  carried  into  effect,  the  provocation  being  a  mere 
circumstance  collateral  to  this  wicked  intent,  which  the  prisoner  would  have 
carried  into  effect  anyhow,  or  being  a  mere  pretext  sought  for  as  a  cover  to 
the  wicked  intent  previously  formed  and  then  acted  on. "  4  The  rule  has  been 
laid  down  that  "  when  an  antecedent  grudge  has  been  proved,  and  there  is  no 
satisfactory  evidence  to  show  that  the  wicked  purpose  has  been  abandoned,  it 
must  be  clearly  shown  to  the  jury  that  the  provocation  was  a  grievous  one 
in  order  to  warrant  them  in  finding  that  the  blow  was  struck  on  the  recent 
provocation  and  not  on  the  old  grudge."  5 

After  a  Reconciliation  the  killing  will  be  attributed  to  the  new  provocation  and 
not  to  the  old  grudge.6 

(c)  Killing  in  Brutal  or  Ferocious  Manner.  —  Although  there  may  have  been  some 
provocation  for  a  homicide,  yet  if  the  evidence  shows  the  killing  to  have  been 
done  in  a  brutal  or  ferocious  manner,  or  in  a  rage  out  of  all  proportion  to  the 

Texas.  —  Ford  v.  State,  40  Tex.  Crim.  280.  4.  Question  for  Jury  Whether  Old  Grudge  or 

Utah.  —  People  v.  Calton,  5  Utah  451.  Provocation  Caused  Killing.  —  State  v.  Johnson, 

1.  Necessity  of  Passion.  —  Rex  v.  Thomas,  7  2  Jones  L.  (47  N.  Car.)  247,  64  .Am.  Dec.  582; 
C.  &  P.  817,  32  E.  C.  L.  750;  Crosby  v.  Peo-  per  Pearson,  J.,  construing  and  limiting 
pie,  137  111.  325;  Slate  v.  Johnson,  1  Ired.  L.  State  v.  Johnson  1  Ired.  L.  (23  N.  Car.)  354, 
(23  N.  Car.)  354,  35  Am.  Dec.  742;  Com.  v.  35  Am.  Dec.  742.  To  the  same  effect  are: 
Drum,  58  Pa.  St.  9;  Marian  v.  State,  28  Tex.  Bolzer  v.  People,  129  111.  112;  State  v.  Hildreth, 
698;  Fendrick  v.  State,  (Tex.  Crim.  igoo)  56  9  Ired.  L.  (31  N.  Car.)  429,  51  Am.  Dec.  364; 
S.  W.  Rep.  626;  Slaughter  u.  Com.,  n  Leigh  State  v.  Ta-Cha-na-Tah,  64  N.  Car.  614; 
(Va.)  713.  Slaughter  v.  Com.,  11  Leigh  (Va.)  713. 

Existence  of  Passion  a  Question  for  Jury.  —  5.  Presumption  that  Killing  Occasioned  by  Old 

Meuly  v.  State,  26  Tex.  App.  274,  8  Am.  St.  Grudge.  —  Holland  v.    Slate,   12  Fla.  nj,  per 

Rep.  477.  Douglas,  J.    See   also  Palmore  v.  State.  29 

2.  Murder  When  Killing  Because  of  Previous  Ark.  248;  State  v.  Dettmer,  124  Mo.  426. 
Malice.  —  Reg.  v.  Kirkham,  8  C.  &  P.  115,  34  Compare  McCoy  v.  State,  25  Tex.  43,  in  which 
E.  C.  L.  318;  Collins  v.  U.  S.,  150  U.  S.  62;  the  rule  is  laid  down,  "  first,  that  vvheie  fresh 
State  v.  Scheele,  57  Conn.  307;  State  v.  Ashley,  provocation  intervenes  between  the  piecon- 
45  La.  Ann.  1036;  State  v.  Newton,  28  La.  ceived  malice  and  the  death  it  will  not  be  pre- 
Ann.  65;  State  v.  Shippey,  10  Minn.  223,88  sumed  that  the  killing  was  upon  the  antecedent 
Am.  Dec.  70:  State  v.  Johnson,  1  Ired.  L.  (23  malice;  second,  that  though  it  will  not  be  pre- 
N.  Car.)  354,  35  Am.  Dec.  742;  Slaughter  v.  sumed  it  may  be  proved  to  have  actuated  ihe 
Com.,  11  Leigh  (Va.)  713.  person  in  the  killing,  by  the  facts  and  circum- 

Killing  in  Pursuance  of  Previously  Formed  De-  stances  in  the  case,  notwithstanding  Ihe  fresh 

sign  Is  Murder.  —  Judge  v.  State,  58  Ala.  406,  provocation."    Quoted with  approval  in  Murray 

29  Am.  Rep..  757.    See  also  Miller  v.  State,  32  v.  State,  1  Tex.  App.  418.    And  see  Copeland 

Tex.  Crim.  319.  Vm  state,  7  Humph.  (Tenn.)  494. 

3.  Seeking  Fight  in  Order  to  Kill.  —  State  v.  6.  Effect  of  Reconciliation.  —  1  Hale  P.  C.  452; 
Lane,  4  Ired.  L.  (26  N.  Car.)  113;  State  v.  State  v.  Johnson,  1  Ired.  L.  (23  N.  Car.)  354. 
Gooch,  94  N.  Car.  984.  See  also  1  East,  P.  C.  3*5  Am.  Dec.  742;  State  v.  Horn,  116  N.  Car. 
239-  1037. 
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is,  received,  the  killing  will  be  attributed  to  the  malicious  disposition  of 
the  slayer  and  not  to  the  provocation,  and  the  homicide  will  be  accounted 
murder.1 

idi  Killing  in  Revenge — Cooling  Time  —  aa.  Rule  Stated.  —  The  passion  or  heat 
of  blood  which  the  law,  out  of  tenderness  to  human  frailty,  recognizes  as 
reducing  an  intentional  homicide  from  murder  to  manslaughter,  is  not  pre- 
sumed to  continue  indefinitely.  On  the  contrary  it  is  presumed  that  with 
time  passion  will  subside  and  reason  resume  its  sway,  and  therefore  if,  after 
the  lapse  of  sufficient  time  since  the  provocation  for  this  change  to  take  place, 
the  party  persists  in  his  purpose  to  kill,  the  act  will  be  attributed,  not  to  pas- 
sion, but  to  a  spirit  of  revenge,  and  is  therefore  murder,  no  matter  how  griev- 
ous the  provocation  may  have  been.2  Whether  or  not  the  passion  actually 
did  subside  is  immaterial,  if  time  sufficient  therefor,  in  legal  contemplation, 
had  elapsed. :t 

66.  Sufficiency  of  Cooling  Time  —  (aa)  In  General.  —  No  precise  length  of  time 
can  be  laid  down  as  sufficient  for  passion  to  subside.  The  general  rule  in  this 
respect  is  that  the  time  is  sufficient  if  the  accused  had  time  after  the  provoca- 
tion for  the  mind  to  become  so  calm  that  it  may  be  supposed  to  contemplate, 
comprehend,  and  act  coolly  with  reference  to  the  consequences  likely  to 
ensue.4    It  is  very  certain  that  a  day  or  more  is  a  sufficient  cooling  time,5 


1.  Killing  in  Brutal  and  Ferocious  Manner. — 

Rex  v.  Willoughby,  i  East  P.  C.  288;  Rex  v. 
Thomas.  7  C.  &  P.  817,  32  E.  C.  L.  750;  People 
v.  Lilley,  43  Mich.  521;  State  v.  Shippey,  10 
Minn.  223,  88  Am.  Dec.  70:  State  v.  Jarrcotc,  1 
Ired.  L.  (23  N.  Car.)  76;  State  v.  Ellis,  101  N. 
Car.  765.  9  Am.  St.  Rep,  49;  Brooks  v.  Com., 
61  Pa.  St.  352,  100  Am.  Dec.  645;  M'Whirt's 
Case,  3  Grate.  (Va.)  566. 

2.  Killing  After  Time  for  Passion  to  Cool  —  Eng- 
land. —  Rex  v.  Hayward,  6  C.  &  P.  157,  25  E. 
C.  L.  331;  Reg.  v.  Fisher,  8  C.  &  P.  18?,  34  E. 
C.  L.  345. 

Alabama.  —  Cates  v.  State,  50  Ala.  166; 
Judge  v.  State,  58  Ala.  406,  29  Am.  Rep.  757; 
Reese  v.  State,  90  Ala.  624;  McNeill  v.  State, 
102  Ala.  121,  48  Am.  St.  Rep.  17;  Ellis  v.  State, 
120  Ala.  333. 

Arkansas.  —  Fitzpatrick  v.  State,  37  Ark.  238. 

California.  —  People  v.  Sanchez.  24  Cal.  17; 
People  v.  Bush,  65  Cal.  129;  People  v.  Worth- 
ington,  122  Cal.  583. 

Dakota.  —  Territory  v.  Bannigan,  1  Dak.  432. 

Delaware.  —  State  v.  Becker,  9  Hotist.  (Del.) 
411;  State  v.  Till,  I  Houst.  Crim.  Cas.  (Del.) 
233. 

Florida.  —  Gladden  v.  Slate.  12  Fla.  562. 

Georgia.  —  Hawkins  v.  State,  25  Ga.  207,  71 
Am.  Dec.  166;  Smith  v.  State,  49  Ga.  482;  Hill 
v.  State,  64  Ga.  453. 

Illinois.  —  Nowacryk  v.  People,  139  111.  336. 

Indiana.  — Sawyer  v.  State,  35  Ind.  80;  Fer- 
guson v.  State,  49  Ind.  33;  Henning  v.  State, 
106  Ind.  386,  55  Am.  Rep.  756. 

Kentucky.  —  Turner  v.  Com.,  89  Kv.  78. 

Minnesota.  —  State  v.  Hoyt,  13  Minn.  132. 

Missouri.  —  State  v.  Grayor,  89  Mo.  600. 

Montana.  — State  v.  Baker,  13  Mont.  160. 

New  Jersey.  —  Brown  v.  State,  62  N.  J.  L. 
666. 

Neiv  York.  —  People  v.  Sullivan,  7  N.  Y.  396. 

North  Carolina.  —  State  v.  Hill,  4  Dev.  &  B. 
L.  (20  N.  Car.)  491,  34  Am.  Dec.  396;  State  v. 
Johnson,  1  Ired.  L.  (23  N.  Car.)  354,  3?  Am. 
Dec.  742;  State  v.  Samuel,  3  Jones  L.  (48  N. 
Car.)  74,  64  Am.  Dec.  596;  State  v.  Chavis,  80 
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N.  Car.  353;  State  v.  Boon,  82  N.  Car.  637; 
State  v.  Coley,  114  N.  Car.  879. 

Ohio.  —  Thurman  v.  State,  2  Ohio  Cir.  Dec. 
466,  4  Ohio  Cir.  Ct.  141. 

Pennsylvania. — Com.  v.  Green,  I  Ashm. 
(Pa.)  289. 

South  Carolina.  —  State  v.  McCants,  1  Spears 
L.  (S.  Car.)  384;  State  v.  Jacobs,  28  S.  Car.  29; 
State  v.  Summer,  55  S.  Car.  32,  74  Am.  St. 
Rep.  707. 

Texas. — Jones  v.  State,  33  Tex.  Crim.  492, 
47  Am.  St.  Rep.  46;  Morrison  v.  State,  39  Tex. 
Crim.  519;  Castro  -j.  State,  (Tex.  Crim.  1897) 
40  S.  W.  Rep.  985;  Gregory  v.  State,  (Tex. 
Crim.  1898)  48  S.  W.  Rep.  577,  affirming  (Tex. 
Crim.  1898)  43  S.  W.  Rep.  1017;  Courtney  v. 
State,  (Tex.  Crim.  1900)  57  S.  VV.  Rep.  654. 

Virginia.  —  M'Whirt's  Case,  3  Gratt.  (Va.) 
566;  Watson  v.  Com.,  87  Va.  608. 

Washington. — State  v.  Holmes,  12  Wash. 
169. 

The  Texas  Statute  provides  that,  in  order  to 
reduce  the  homicide  to  manslaughter,  it  must 
be  "committed  under  the  immediate  influence 
of  sudden  passion,"  which  is  construed  to 
mean  that  the  provocation  must  be  given  at 
the  time  the  homicide  is  committed.  Weathers- 
by  v.  State,  29  Tex.  App.  278;  Floyd  v.  State, 
29  Tex.  App.  349;  White  v.  State,  34  Tex. 
Crim.  153;  Woodring  v.  State,  34  Tex.  Crim. 
419;  Kidwell  v.  State,  35  Tex.  Crim.  264; 
Honeycutt  v.  State,  (Tex.  Crim.  1901)  63  S.  W. 
Rep,  639;  Herrington  v.  State,  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  562. 

3.  Actual  Cooling  of  Passion  Not  Necessary.  — 
State  v.  Hall,  9  Nev.  58;  People  v.  Sullivan,  7 
N.  Y.  396;  State  v.  Holmes,  12  Wash.  169. 

4.  Sufficiency  of  Cooling  Time  in  General.  — 
State  v.  Savage,  78  N.  Car.  520;  Crews  v.  State, 
34  Tex.  Crim.  533. 

Cooling  Time  Is  Not  Sufficient  if  there  has  not 
been  sufficient  time  for  reason  to  resume  its 
sway.    State  v.  Moore,  69  N.  Car.  267. 

5.  A  Day  or  More  Held  Sufficient  Cooling  Time. 
—  Stewart  v.  State,  66  Ga.  90;  Rockmoie  v. 
State,  93  Ga.  123;  Nowacryk  v.  People,  139  111. 
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and  the  same  has  been  held  as  to  an  interval  of  several  hours.1  It  is  in 
regard  to  the  shorter  periods  of  time,  where  the  homicide  follows  closely  on 
the  provocation,  that  the  matter  becomes  difficult  of  solution.  In  cases  where 
the  affair  had  apparently  terminated  and  the  accused  had  left  the  scene,  but 
came  back  afterwards,  it  has  generally  been  held  that  there  was  cooling 
time,  though  the  interval  was  very  short.2  If,  however,  the  difficulty  between 
the  accused  and  the  deceased  had  not  terminated,  but  the  provocation  and  the 
homicide  constitute  parts  of  a  single  transaction,  an  interval  of  a  few  minutes 
does  not  constitute  sufficient  cooling  time.  An  instance  of  this  is  where  the 
accused,  as  soon  as  the  provocation  is  given,  goes  a  short  distance  for  a  weapon 
and  immediately  returns  and  strikes  the  fatal  blow.3 

Individual  Temperament.  —  The  rule  as  to  cooling  time  is  applicable  to  all  per- 
sons alike,  and  the  fact  that  the  accused  was  a  person  of  more  than  ordinary 
temper  is  not  to  be  taken  into  consideration. 1 

(bb)  Question  of  Law  or  Fact.  — There  is  a  conflict  of  authority  as  to  whether  the 
question  of  sufficient  time  for  passion  to  cool  is  one  of  law  or  fact.  In  some 
jurisdictions  it  is  held  to  be  exclusively  a  question  of  law  for  the  decision  of 
the  court,5  while  in  other  jurisdictions  it  is  regarded  as  a  question  of  fact  for 
the  jury.6 

(6)  Adequacy  of  Provocation  —  (a)  In  General.  —  The  provocation,  in  order  to 
be  sufficient  in  law,  must  be  such  as  naturally  and  instantly  to  produce  in  the 
minds  of  persons  ordinarily  constituted  the  highest  degree  of  exasperation, 
rage,  anger,  sudden  resentment,  or  terror,  rendering  the  mind  incapable  of 
cool  reflection,  and  thus  negativing  the  inference  of  malice. 7  Several  different 
words  are  employed  to  designate  this  character  of  the  provocation.  The 
most  usual  expression  is  "adequate"  provocation,**  though  it  is  sometimes 


336;  Stale  v.  Elliott,  11  Ohio  Dec.  (Reprint) 
332,  26  Cine.  L.  Bui.  116. 

1.  Several  Hours. —  Legg's  Case,  J.  Kel.  27; 
Ragland  v.  State,  125  Ala.  12;  State  v.  Yar- 
borough,  39  Kan.  581;  Com.  v.  Aiello,  180 
Pa.  St.  597,  40  W.  N.  C.  (Pa.)  267. 

Half  an  Hour  was  held  sufficient  cooling  time 
in  State  v.  Savage,  78  N.  Car.  520. 

2.  Returning  to  Scene  of  Action  After  Apparent 
Termination  of  Difficulty.  —  Sparks  v.  Com., 
(Ky.  1890)  14  S.  W.  Rep.  417;  People  v.  Kerri- 
gan, 147  N.  Y.  210. 

3.  Interval  of  Few  Minutes  Held  Not  Sufficient 
Cooling  Time.  —  Smith  v.  State  103  Ala.  4; 
Hurd  v.  People,  25  Mich.  405;  State  v.  Norris, 
1  Hayw.  (2  N.  Car.)  429,  1  Am.  Dec.  564;  State 
v.  Yarbrough,  1  Hawks.  (8  N.  Car.)  78;  State 
■o.  Moore,  69  N.  Car.  267.  See  also  Ex  p. 
Moore,  30  Ind.  ig7. 

4.  Individual  Temperament  Not  Considered.  — 
Small  v.  Com.,  91  Pa.  St.  304;  Hurst  v.  State, 
40  Tex.  Crim.  378. 

6.  Question  of  Law.  —  Reg.  v.  Fisher,  8  C.  & 
P.  182,  34  E.  C.  L.  345;  Rex  v.  Oneby,  2  Stra. 
766;  State  v.  Sizemore,  7  Jones  L.  (52  N.  Car.) 
206;  State  u.  Moore,  69  N.  Car.  267. 

Though  it  is  erroneous,  in  North  Carolina,  to 
submit  to  the  jury  the  question  of  cooling 
time,  yet,  if  the  jury  decide  the  question  as  the 
court  should  have  decided  it,  this  error  forms 
no  cause  for  a  new  trial.  State  v.  Moore,  69 
N.  Car.  267. 

6.  Question  of  Fact.  —  Smith  v.  State,  103  Ala. 
4;  Ross  v.  State,  59  Ga.  248;  Maher  v.  People, 
10  Mich.  212,  81  Am.  Dec.  781;  People  v. 
Holmes,  in  Mich.  364;  State  v.  Woods,  97 
Mo.  31. 

21  C.  of  L. — 12  1 


7.  Adequacy  of  Provocation  in  General  —  Eng- 
land. —  Reg.  71.  Welsh,  n  Cox  C.  C.  336. 

Alabama.  —  Fields  v.  State,  52  Ala.  348; 
Judge  v.  State,  58  Ala.  406,  29  Am.  Rep.  757; 
Holmes  v.  Stale,  88  Ala.  2b,  16  Am.  St.  Rep.  17. 

California.  —  People  v.  Freeland,  6  Cal.  96; 
People  v.  Bruggy,  93  Cal.  476. 

Delaware.  —  State  v.  Pratt,  1  Houst.  Crim. 
Cas.  (Del.)  249. 

Kentucky.  —  Lewis  v.  Com.,  93  Ky.  238; 
Crockett  v.  Com.,  100  Ky.  382. 

Louisiana. — State  v.  Walker,  50  La.  Ann.  420. 

Minnesota.  —  State  v.  Hoyt,  13  Minn.  132. 

Missouri.  —  State  v.  Ellis,  74  Mo.  207;  State 
v.  Grugin,  147  Mo.  39,  71  Am.  St.  Rep.  553. 

South  Carolina.  —  State  v.  Ferguson,  2  Hill 
L.  (S.  Car.)  619,  27  Am.  Dec.  412;  State  v.  Way, 
38  S.  Car.  333. 

Texas.  —  Boyett  v.  State,  2  Tex.  App.  93; 
Williams  v.  State,  7  Tex.  App.  396;  Cochran 
v.  State,  28  Tex.  App.  422;  Swanner  v.  State, 
(Tex.  Crim.  1900)  58  S.  W.  Rep.  72. 

The  passion  which,  in  law,  rebuts  the  impu- 
tation of  malice  need  nut  be  so  overpowering 
as,  for  the  t;me,  to  shut  out  knowledge  and  de- 
stroy volition.  All  that  is  required  is  that  it 
must  be  such  as  naturally  to  disturb  the  sway 
of  reason  and  render  the  mind  of  an  ordinary 
person  incapable  of  cool  reflection.  State  v. 
Davis,  50  S.  Car.  405,  62  Am.  St.  Rep.  837. 
See  also  State  v.  Hill,  4  Dev.  &  B.  L.  (20  N. 
Car.)  491,  34  Am.  Dec.  396,  and  the  cases  cited 
supra,  this  note. 

8.  Nomenclature  —  "Adequate  "  Provocation.  — 
See  generally  the  cases  cited  in  the  next  pre- 
ceding note. 

Sudden  Passion   Arising  .from  "  an  Adequate 
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described  .is  "  considerable      or  "  reasonable  "  provocation.2 

Individual  Temperament  or  Particular  Mental  Condition.  —  In  determining  the  adequacy 

of  the  provocation,  the  particular  temperament  of  the  accused  is  not  to  be  con- 
sidered.  In  other  words,  the  test  of  adequacy  is  not  merely  whether  ungov- 
ernable passion  was  in  fact  aroused  by  the  provocation,  but  also  whether  the 
provocation  was  sufficient  so  to  affect  ordinary  and  reasonable  men,  or  men 
of  fair  average  mind  and  disposition,  that  they  would  be  liable  to  act  with 
violence  endangering  life.3  Therefore,  it  is  no  excuse  that  the  accused  was 
passionate,  ignorant,  or  even  of  weak  mind,  unless  he  was  incapable  of  know- 
ing that  the  act  was  wrong,  or  had  not  the  power  to  control  his  actions  when 
in  a  passion.'1 

Violence  Must  Be  Proportionate  to  Provocation.  —  In  determining  whether  the  prov- 
ocation in  a  given  case  was  a  sufficient  extenuation  to  reduce  the  homicide  to 
manslaughter,  the  nature  of  the  provocation  must  be  considered  in  relation  to 
the  act  by  which  death  was  caused,  and  accordingly  if  the  killing  was  done 
with  a  deadly  weapon  the  provocation  must  have  been  very  great,  involving 
personal  violence  to  the  accused  or  intent  to  do  him  bodily  harm.5  On  the 
other  hand,  if  the  accused  used  a  weapon  which  was  not  likely  or  intended  to 
kill,  a  less  degree  of  provocation  will  be  sufficient.0  The  act  constituting  the 
provocation  need  not  be  such,  however,  as  would  afford  an  excuse  for  killing 
in  self-defense,7  nor  must  it  be  an  indictable  offense.8 

Instant  Resentment.  — A  provocation  which  would  not  naturally  cause  instant 
resentment,  but  which  would  have  to  be  thought  or  brooded  over  after  its 
commission  in  order  to  produce  rage  or  anger,  is  not  such  provocation  as  is 
sufficient  to  reduce  an  intentional  killing  from  murder  to  manslaughter.9 

Knowledge  of  Facts  Constituting  Provocation.  — ■  Provocation  necessarily  implies 
knowledge  of  the  facts  on  the  part  of  the  accused,  and  therefore  nothing  that 
was  unknown  to  him  at  the  time  of  the  homicide  can  be  considered  as  provo- 
cation.10 

Question  of  Law  or  Fact.  —  The  question  whether  certain  undisputed  facts  are 
sufficient  provocation  to  reduce  a  homicide  from  murder  to  manslaughter  is 

Cause"  is  the  expression  used  by  the  Texas  State  v.  Way,  38  S.  Car.  333;  Johnson  v.  Slate, 

statute  on  the  subject.    Gardner  v.  State,  40  n  Lea  (Tenn.)  47;  Fitzgerald  v.  State,  15  Lea 

Tex.  Crim.  19.  (Tenn.)gg,  2  Bishop  Crim.  L.,      724-5;  Jacobs 

1.  "Considerable"  Provocation.  —  Lewis  v.  v.  State,  3  Humph.  (Tenn.)  493;  Nelson  v. 
Com.,  93  Ky.  238.  State,  10  Humph.  (Tenn.)  528. 

2.  "  Reasonable "  Provocation. —  State  v.  Ellis,  If  the  Provocation  Is  Slight,  and  it  appears 
74  Mo.  207.  from  the  weapon  used  or  other  circumstances 

3.  Test  of  Adequacy  —  Effect  on  Persons  of  that  the  accused  intended  to  kill  the  deceased 
Average  Mind  and  Disposition.  —  Reg.  v,  Welsh,  or  to  do  him  great  bodily  harm,  and  death  en- 
11  Cox  C.  C.  336;  Fields  v.  State,  52  Ala.  348;  sues,  it  is  murder.  State  v.  Smith,  77  N.  Car. 
Judge  v.  State,  58  Ala.  406,  29  Am.  Rep.  757;  488. 

State  v.  Walker,  50  La.  Ann.  420;  State  v.  6.  Killing  with  Weapon  Not  of  Deadly  Character. 

Hoyt,  13  Minn.  132;  State  v.  Grugin,  147  Mo.  —  Rex  v.  Thomas,  7  C.  &  P.  817,  32  E.  C.  L. 

39,  71  Am.  St.  Rep.  553;  Gardner  v.  State,  40  750;  Reg.  V.  Smith,  8  C.  &  P.  160,  34  E.  C.  L. 

Tex.  Crim.  19.  334;  State  v.  Shippey,  10  Minn.  223,  88  Am. 

4.  Special  Mental  Conditions.  —  People  v.  Hur-  Dec.  70;  Stale  v.  Wood,  13  Minn.  121 ;  Com.  v. 
tado,  63  Cal.  288;  Fitzpairick  v.  Cora.,  81  Ky.  Mosler,  4  Pa.  St.  264.  As  to  unintentional 
357.  killing  by  a  blow  struck  in  passion,  see  infra, 

A  Dazed  Condition  of  Mind,   not  unlawfully  this  section,  Involuntary  Manslaughter. 
caused  by  the  deceased,  and  not  amounting  to  7.  Grounds  for  Killing  in  Self-defense  Not  Re- 
insanity,  cannot  reduce  the  grade  of  the  homi-  quired. —  Donnellan   v.    Com.,  7   Bush  (Ky.) 
cide  to  manslaughter.    People  v.  Won  hington,  677. 

122  Cal.  583.  8.  Offensive  Act  Need  Not  Be  Indictable. — 

5.  Violence  Proportionate  to  Provocation  —  Use  State  v.  Negro  Will,  1  Dev.  &  B.  L.  (18  N. 
of  Deadly  Weapons. —  Rex   v.    Lynch,  5  C.  &  Car.)  121. 

P.  324,  24  E.  C.  L.  341;  State  v.  Anderson,  1  9.  Instant  Resentment.  —  State  v.  Walker,  50 

Houst.  Crim.  Cas.  (Del.)  38;  State  v.  O'Neal,  La.  Ann.  420;  Tucker  v.  Slate,  (Tex.  Crim. 

1  Houst.  Crim.  Cas.  (Del  )  58;  State  v.  Shippey,  1899)  50  S.  W.  Rep.  711.    See  generally  supra, 

10  Minn.  223,  88  Am.  Dec.  70;  Stale  v.  Hoyt,  this  section.  Killing  in  Revenge — Cooling  Time. 

13  Minn.  132;  State  v.  Crozier,  12  Nev.  300;  10.  Knowledge  of  Facts.  —  Levy  v.  State,  28 

State  v.  Levigne,  17  Nev.  435;  State  v.  Fer-  Tex.  App.  203,  19  Am.  St.  Rep.  826.    See  Pitts 

guson,  2  Hill  L.  (S.  Car.)6i9,  27  Am.  Dec.  412;  v.  State,  29  Tex.  App.  374. 
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one  of  law  for  the  court.1  It  is,  however,  always  a  question  for  the  jury 
whether,  in  a  particular  case,  there  was  adequate  provocation,2  and  whether 
passion  arising  from  such  provocation  did  in  fact  exist.3  Where  the  evidence 
shows  a  number  of  conditions  or  circumstances  tending,  either  singly  or  col- 
lectively, to  show  adequate  cause,  the  jury  should  not  be  restricted  by  the 
charge  to  the  consideration  of  a  single  condition  or  circumstance,  but  should 
be  directed  to  consider  them  all,  in  determining  the  question  of  adequate 
cause.4 

(b)  Words  and  Gestures  -  aa.  Words  and  Gestures  Affecting  Accused.  —  It  has  been 
held  in  many  cases,  and  the  proposition  has  been  reiterated  almost  as  often  as 
it  has  been  raised,  that  mere  words  or  gestures,  however  insulting  or  irritat- 
ing they  may  be  by  reason  of  their  abusive,  contemptuous,  or  indecent  char- 
acter, do  not  constitute  adequate  provocation  in  law  for  such  passion  or  heat 
of  blood  as  will  reduce  an  intentional  homicide  from  murder  to  manslaughter,* 


1.  Question  of  Law  —  Iowa.  —  State  v. 
Hockett,  70  Iowa  442. 

Kentucky.  —  Payne  v.  Com.,  1  Met.  (Ky.) 
371;  Donnellan  v.  Com.,  7  Bush  (Ky.)  676. 

Minnesota.  —  State  v.  Hoyt,  13  Minn.  132. 

Missouri.  — State  v.  Rose,  14  Mo.  App.  567. 

North  Carolina.  —  State  v.  Craton,  6  Ired. 
L.  (28  N.  Car.)  164. 

Pennsylvania.  —  Lynch  v.  Com.,  77  Pa.  St. 
205. 

2.  Question  of  Fact  —  Alabama.  —  Hooks  v. 
State,  Qg  Ala.  166. 

Michigan.  —  Maher  v.  People,  10  Mich.  212, 
81  Am.  Dec.  781. 

Tennessee. — Taylor  v.  Stale,  6  Lea  (Tenn.) 

234- 

Texas.  —  Greer  v.  State,  (Tex.  Crim.  1898) 
45  S.  W.  Rep.  12;  Franklin  v.  State,  (Tex. 
Crim.  1898)  48  S.  W.  Rep.  178;  Williams  v. 
State,  7  Tex.  App.  396;  Cochran  v.  State,  28 
Tex.  App.  422. 

West  Virginia.  —  State  v.  Dickey,  46  W.  Va. 

3I9- 

3.  State  v.  Rose,  14  Mo.  App.  567;  State  v. 
Hoyt,  13  Minn.  132. 

4.  Lister  v.  State,  3  Tex.  App.  17;  Orman  v. 
State,  24  Tex.  App.  495;  Richardson  v.  State, 
28  Tex.  App.  216;  Baltrip  v.  State,  30  Tex. 
App.  545;  Marshall  v.  State,  40  Tex.  200; 
Hopkins  v.  State  (Tex.  Crim.  1899)  50  S.  W. 
Rep.  381. 

5.  Mere  Words,  Etc.,  Not  Adequate  Provocation 

—  England.  —  Morely's  Case,  J.  Kel.  55;  Wats 
v.  Brains,  J.  Kel.  131,  Cro.  Eliz.  778;  Wood- 
head's  Case,  1  Lewin  C.  C.  163;  Reg.  v.  Noon, 
6  Cox  C.  C.  137;  Reg.  v.  Welsh,  11  Cox  C.  C. 
336;  Rex  v.  Dangerfield,  3  Mod.  68;  I  East 
P.  C.  233. 

United  States.  —  Allen  v.  U.  S.,  164  U.  S.  492; 
U.  S.  v.  Carr,  1  Woods  (U.  SO480,  25  Fed.  Cas. 
No.  14,732.  See  U.  S.  v.  Wiltberger,  3  Wash. 
(U.  S  )  515,  28  Fed.  Cas.  No.  16,738;  U.  S.  v. 
Outerbridge,  5  Sawy.  (U.  S.)  620,  27  Fed.  Cas. 
No.  15,978. 

Alabama.  —  Felix  v.  State,  18  Ala.  720; 
Morris  v.  State,  25  Ala.  57:  Dupree  v.  State, 
33  Ala.  380,  73  Am.  Dec.  422;  Taylor  v.  State, 
48  Ala.  180;  Judge  v.  State,  58  Ala.  406,  29 
Am.  Rep.  757;  Grant  v.  State,  62  Ala.  233; 
Nutt  v.  State,  63  Ala.  180;  Prior  v.  Slate,  77 
Ala.  56;  Ex  p.  Sloane,  95  Ala.  22;  Johnson  v. 
Slate,  102  Ala.  r;  Smith  v.  State,  103  Ala. 
4;  Compton  v.  State,  no  Ala.  24;  Teague  v. 


State,  120  Ala.  309;  Bondurant  v.  State,  125 
Ala.  31;  Thomas  v.  State,  126  Ala.  4. 

California.  —  People  v.  Butler,  8  Cal.  435; 
People  v.  Lombard,  17  Cal.  316;  People  v. 
Turley,  50  Cal.  469;  People  v.  Tamkin,  62  Cal. 
472;  People  v.  Murback,  64  Cal.  369. 

Delaware.  —  State  v.  Harrigan,  9  Houst. 
(Del.)  369;  State  v.  Walker,  9  Houst.  (Del.)464 ; 
State  v.  Warren,  1  Marv.  (Del.)  487;  State  v. 
Faino,  1  Marv.  (Del.)  492;  State  v.  Trusty,  I 
Penn.  (Del.)  319;  State  v.  Buchanan,  1  Houst. 
Crim.  Cas.  (Del.)  79;  State  v.  Till,  1  Houst. 
Crim.  Cas.  (Del.)  233;  State  v.  Vines,  1 
Houst.  Crim.  Cas.  (Del.)  424;  Stale  v.  Draper, 
1  Houst.  Crim.  Cas.  (Del.)  531. 

Georgia.  —  Thompson  v.  State,  24  Ga.  297; 
Hawkins  v.  State,  25  Ga.  207,  71  Am.  Dec.  166; 
Lingo  v.  State,  29  Ga.  470;  Malone  v.  State,  49 
Ga.  210;  Jackson  v.  State.  45  Ga.  198;  Edwards 
v.  State,  53  Ga.  428;  Bird  v.  State,  55  Ga.  317; 
Ross  v.  State,  59  Ga.  248;  Arwood  v.  State,  59 
Ga.  391;  Hanvey  v.  State,  68  Ga.  612;  Wortham 
v.  State,  70  Ga.  336;  Smith  v.  State,  73  Ga.  31; 
Phelps  v.  State,  75  Ga.  571;  Fry  v.  State,  81 
Ga.  645;  Boatwright  v.  State,  89  Ga.  140;  Lewis 
v.  State,  90  Ga.  95 ;  Ramsey  v.  State,  92  Ga.  53. 

Illinois.  —  Crosby  v.  People,  137  111.  325; 
Friederich  v.  People,  T47  111.  310. 

Indiana.  —  Murphy  v.  State,  31  Ind.  511; 
Boyle  v.  State,  105  Ind.  469,  55  Am.  Rep.  218. 

Kentucky.  —  Rapp  v.  Com.,  14  B.  Mon.  (Ky.) 
494;  Nichols  v.  Com.,  ir  Bush  (Ky.)  575;  Cot- 
rell  v.  Com.,  (Ky.  1891)  17  S.  W.  Rep.  149; 
Bailey  v.  Com.,  (Ky.  1894)  25  S.  W.  Rep.  883; 
Sawyers  v.  Com.,  (Kv.  1896)  38  S.  W.  Rep. 
136;  Cook  v.  Com.,  (Ky  1888)  8  S.  W.  Rep. 
872,  10  Ky.  L.  Rep.  222.  Compare  Com.  v. 
Hourigan,  89  Ky.  305. 

Louisiana.  —  Slate  v.  Fuentes,  5  La.  Ann. 
427;  State  v.  Bradley,  6  La.  Ann.  554;  State  v. 
Mullen,  14  La.  Ann.  577;  State  v.  Conerly,  48 
La.  Ann.  1561;  State  v.  Daniels,  49  La.  Ann. 
954- 

Massachusetts. —  Com.  v.  York,  9  Met.  (Mass.) 
93,  43  Am.  Dec.  373;  Com  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Mississippi .  —  See  Preston  v.  Slate,  25  Miss. 
383.  . 

Missouri.  —  State  v.  O'Connor.  31  Mo.  389; 
State  v.  Brown,  64  Mo.  367;  State  v.  Bran- 
stetter,  65  Mo.  153:  State  v.  Starr,  38  Mo.  270; 
State  v.  Ellis,  74  Mo.  207,  affirming  11  Mo. 
App.  587;  State  v.  Elliott,  90  Mo.  350.  98  Mo. 
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and  the  same  rule  has  been  laid  down  in  regard  to  threats  and  threatening 
gestures  without  any  manifestation  of  an  intent  to  commit  personal  violence.1 
But  notwithstanding  the  numerous  decisions  to  the  effect  just  stated,  it  has 
been  held  that  under  special  circumstances  there  may  be  such  a  provocation 
of  words  as  will  mitigate  the  crime.3 

Words  Aggravating  Acts  of  Violence  or  Previous  Wrongs.  —  Where  there  were  acts  of 
violence  or  previous  wrongs  which  alone  would  be  insufficient  to  constitute 
legal  provocation,  words  added  to  the  acts  may  be  sufficient.3 

Provocation  by  Words,  Etc.,  as  Affecting  Degrees  of  Murder.  —  Though  provocation  by 
words  and  gestures  cannot  reduce  an  intentional  homicide  below  the  grade  of 
murder,  still,  in  those  jurisdictions  where  murder  is  divided  into  degrees,  it  is 
competent  to  show  such  provocation,  as  bearing  on  the  question  of  delibera- 
tion, in  order  to  reduce  the  crime  to  murder  in  the  second  degree.4 


150;  State  v.  Bulling,  105  Mo.  204;  State  v. 
Berkley.  109  Mo.  665;  State  v.  Sansone,  116 
Mo.  1;  State  v.  McCollum,  119  Mo.  469;  State 
Martin,  124  Mo.  514;  State  v.  Hudspeth, 
150  Mo.  12;  State  v.  Lewis,  14  Mo.  App.  191. 

New  Jersey.  —  State  v.  Blair,  2  N.  J.  L.J. 
346;  Clifford  v.  State,  60  N.  J.  L.  287. 

New  Mexico.  —  Anderson  v.  Territory,  4  N. 
Mex.  108. 

New  York.  —  People  v.  Kelly,  113  N.  Y.  647, 
7  N.  Y.  Criin.  40. 

North  Carolina.  —  State  v.  Tackett,  1  Hawks 
(8  N.  Car.)  210;  State  v.  Merrill,  2  Dev.  L.  (13 
N.  Car.)  269;  State  v.  Hill,  4  Dev.  &  B.  L.  (20 
N.  Car.)  491,  34  Am.  Dec.  396;  State  v.  Jarrott, 
1  Ired.  L.  (23  N.  Car.)  76;  State  v.  Barfield,  8 
Ired.  L.  (30  N.  Car.)  344;  State  v.  Carter,  76 
N.  Car.  20;  State  v.  McNeill,  92  N.  Car.  812. 

Ohio.  —  State  v.  Elliott,  11  Ohio  Dec.  (Re- 
print) 332,  26  Cine.  L.  Bui.  116. 

Pennsylvania.  —  Com.  v.  Crozier,  1  Brews. 
(Pa.)  349;  State  v.  Bell,  Add.  (Pa.)  156,  1  Am. 
Dec.  298;  Com.  v.  Drum,  58  Pa.  St.  9. 

South  Carolina.  —  State  v.  Jacobs,  28  S.  Car. 
29;  State  v.  Jackson,  32  S.  Car.  27;  State  v. 
Levelle,  34  S.  Car.  120,  27  Am.  St.  Rep.  799; 
State  v.  Way,  38  S.  Car.  333;  State  v.  Work- 
man, 39  S.  Car.  151;  State  v.  Davis,  50  S.  Car. 
405,  62  Am.  St.  Rep.  837;  State  v.  Mcintosh, 
39  S.  Car.  97. 

Tennessee.  —  Williams  v.  State,  3  Heisk. 
(Tenn.)  376.  See  Hull  v.  State,  6  Lea  (Tenn.) 
257- 

Texas.  —  Wall  v.  State,  18  Tex.  682,  70  Am. 
Dec.  302;  Boyett  v.  State,  2  Tex.  App.  93; 
Clore  v.  State,  26  Tex.  App.  624;  Davis  v. 
State,  37  Tex.  Crim.  371;  Riptoe  v.  State,  (Tex. 
Crim.  1897)  42  S.  VV.  Rep.  381 ;  Meyers  v.  State, 
39  Tex.  Crim.  500. 

Utah.  —  People  v.  Olsen,  4  Utah  413. 

Insult  of  White  Person  by  Negro.  —  In  respect 
to  the  rule  that  no  affront  by  words  or  gestures 
only  constitutes  adequate  provocation  for  a 
homicide,  there  is  no  distinction  between  white 
persons  and  negroes,  State  v.  Fuentes,  5  La. 
Ann.  427.  But  see  contra.  State  v.  Piver,  2 
Hayw.  (3  N.  Car.)  79,  and  State  v.  Jarrott,  1 
Ired.  L.  (23  N.  Car.)  76,  in  each  of  which  cases 
the  negro  was  a  slave. 

1.  Threats  Without  Attempting  Violence  Not 
Adequate  Provocation.  —  Hawkins  v.  State,  25 
Ga.  207,  71  Am.  Dec.  166;  Malone  v.  State,  49 
Ga.  210;  Jackson  v.  State,  45  Ga.  198. 

Threats  as  a  Ground  for  Killing  in  Self-defense. 
—  See  the  title  Self-DKFENSE. 

Threatening  Gestures  Not  Sufficient  Provocation. 


—  Edwards  v.  State,  53  Ga.  428  (drawing  a 
knife  without  attempting  to  use  it);  Roberts  v. 
State,  65  La.  430  (drawing  a  pistol  without 
any  apparent  intent  to  use  it);  State  v.  Shippey, 
10  Minn.  223,  88  Am.  Dec.  70  (throwing  stick  at 
accused  without  striking  him);  State  v.  Mc- 
Courry,  128  N.  Car.  594  (taking  stone  from 
pocket  without  attempting  to  throw  it).  See 
also  Ford  v.  State,  40  Tex.  Crim.  280;  Com.  v. 
Drum,  58  Pa.  St.  9. 

2.  Special  Circumstances.  —  Reg.  v.  Smith,  4 
F.  &  F.  1066;  Massie  v.  Com.,  (Ky.  1895)  29  S. 
W.  Rep.  871;  Wilson  v.  People.  (Supm.  Ct. 
Gen.  T.)  4  Park.  Crim.  (N.  Y.)  619;  State  v. 
Tackett,  1  Hawks  (8  N.  Car.)  210;  Seals  v. 
State,  3  Baxt.  (Tenn.)  459. 

In  Reg.  v.  Rothwell,  12  Cox  C.  C.  145,  the 
deceased  told  her  husband  that  she  had  com- 
mitted adultery,  whereupon  he  killed  her,  and 
on  the  trial  of  the  husband  for  murder  the 
court  left  it  to  the  jury  to  say  whether  the 
provocation  was  sufficient. 

But  in  Fry  v.  State,  81  Ga.  645,  it  was  held 
on  a  similar  state  of  facts  that  the  homicide 
was  murder. 

In  State  v.  Grugin,  147  Mo.  39,  71  Am.  St. 
Rep.  553,  the  deceased  had  raped  the  defend- 
ant's daughter,  and  when  questioned  by  the 
defendant,  made  an  insolent  and  defiant  reply, 
whereupon  the  defendant  shot  him.  It  was 
held  that  mere  words  may  constitute  adequate 
provocation,  and  that  the  question  whether  the 
words  of  the  deceased  were  an  adequate  provo- 
cation for  the  homicide  by  the  defendant  should 
have  been  submitted  to  the  jury. 

Charivari.  —  In  State  v.  Adams,  78  Iowa  292, 
it  was  held  erroneous  for  the  court  to  charge 
that  annoyance  by  a  charivari  party  would  not 
constitute  adequate  provocation  to  reduce  a 
homicide  to  manslaughter. 

3.  Words  in  Addition  to  Acts.  —  Reg.  v.  Smith, 
4  F.  &  F.  1066;  Reg.  v.  Sherwood,  1  C.  &  K. 
556,  47  E.  C.  L.  556;  State  v.  Elliott,  98  Mo. 
150;  State  v.  Howard,  102  Mo.  142;  State  v. 
Hudspeth,  150  Mo.  12;  Bonnard  v.  Slate,  25 
Tex.  App.  173,  8  Am.  St.  Rep.  431;  Norris  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  493. 
See  Hardcastle  v.  State,  36  Tex.  Crim.  555, 
holding  that  insuliing  words  were  not  ade- 
quate provocation  though  the  deceased  had 
debauched  the  defendant's  wife,  it  appearing 
that  the  defendant  had  met  the  deceased  twice 
since  he  became  aware  of  such  wrongful  con- 
duct of  the  deceased. 

4.  Provocation  by  Words,  Etc.,  as  Determining 
Degree  of  Murder.  —  North  Carolina  v.  Gosnell, 
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66.  Insulting  Words  and  Conduct  to  Female  Relatives  —  (aa)  General  Doctrine.  —  The 
rule  that  words  or  gestures,  apart  from  any  accompanying  violence,  actual  or 
intended,  do  not  constitute  adequate  provocation  logically  applies  to  words 
and  conduct  affecting  third  persons  as  well  as  the  accused  himself,  and  it  has 
accordingly  been  held  that  an  intentional  homicide  is  none  the  less  murder 
because  the  deceased  had  been  guilty  of  insulting  or  slanderous  words  and 
conduct  to  or  concerning  the  female  relatives  of  the  accused.1 

(66)  Statutory  Rule  in  Texas.  —  In  Texas  it  is  provided  by  statute  that  insult- 
ing words  or  conduct  of  the  person  killed  towards  a  female  relation  of  the 
accused  shall  be  deemed  adequate  provocation,2  provided,  of  course,  the 
homicide  was  the  result  of  the  passion  aroused,  and  was  not  committed  pur- 
suant to  a  malicious  intent  to  kill,3  and  this  is  a  question  for  the  jury.4  It  is 
not  necessary,  however,  that  the  language  or  conduct  should  have  been 
offensive  to  the  female  herself,5  or  that  she  should  have  been  present  when 
the  words  were  spoken.6 

Who  Are  Relations.  —  It  is  not  necessary  that  the  female  slandered  or  insulted 
should  have  been  an  actual  relation  of  the  accused,  as  the  statute,  by  its 
terms,  includes  any  female  under  his  permanent  or  temporary  protection.7 

What  Constitutes  Insult  to  Female  Relation.  —  The  statute  is  evidently  designed  to 
apply  only  to  cases  where  the  language  or  conduct  was  directed  towards  the 
female  relation  herself,  and  it  is  not  sufficient  that  opprobrious  terms  applied 
to  the  accused  might  possibly  be  construed  as  affecting  her.8 

Killing  by  Woman.  —  The  statute  makes  no  distinction  between  males  and 
females  committing  homicide  under  the  provocation  in  question,  but  it  does 
not  mitigate  the  offense  where  a  woman  kills  because  of  slanderous  or  insult- 
ing language  or  conduct  affecting  herself.  The  statute  applies  only  when  the 
language  or  conduct  affects  a  female  relation  of  the  person  committing  the 
homicide,  and  a  woman  cannot  be  a  relation  of  herself.9 

Belief  of  Accused  as  to  insult.  —  The  statute  does  not  require  the  actual  occur- 
rence of  an  insult,  either  by  words  or  conduct,  but  it  is  sufficient  that  the 
accused  acted  on  information  given  by  another,  if  he  believed  it,  and  the  killing 
was  done  in  consequence  of  passion  thereby  aroused,  though  in  fact  no  insult 
had  been  given.  The  homicide  must  be  viewed  from  the  standpoint  of  the 
accused. 10 

Restriction  as  to  Time  of  Killing.  —  The  statute  provides  that  when  it  is  sought 

74  Fed.  Rep.  734;  Watson  v.  State,  82  Ala.  10;  v.  State,  23  Tex.  App.  265;  Gibson  v.  State, 

Smith  v.  State,  103  Ala.  4;  State  v.  Nelson,  101  23  Tex.  App.  414;  Cockerell  v.  State,  32  Tex. 

Mo.  464.    See  also  supra,  this  title,  Murder —  Crim.  585. 

Degrees  0/  Murder  —  Murder  in  Second  Degree  4.  Whether  Insulting  Words  Were  Real  Cause 

—  Deliberation  and  Premeditation.  of  Killing,  Question  for  Jury.  —  Hudson  v.  State, 

1.  Insult,  etc.,  to  Female  Relatives  Not  Adequate  6  Tex.  App.  565,  32  Am.  Rep.  593;  Norman  v. 
Provocation.  —  Watson  v.  Com.,  87  Va.  608.  State,  26  Tex.  App.  221. 

But  see  Massie  v.  Com.,  (Ky.  1894)  24  S.  W.  5.  Female  Affected  Need  Not  Regard  Conduct  as 

Rep.  611;  Slott  v.  Com.,  (Ky.  1895)  29  S.  W.  Insulting. — Garrett  v.  State,  36  Tex.  Crim.  230. 

Rep.  141.  6.  Presence  of  Female  Not  Necessary. —  Hud- 

2.  Texas  Statute.  — Jones  v.  State,  33  Tex.  son  v.  Stale,  6  Tex.  App.  565,  32  Am.  Rep.  593. 
Crim.  492,  47  Am.  St.  Rep.  46;  Brown  v.  State,  7.  Actual  Relationship  Not  Required. —  Ex  p. 
(Tex.  Crim.  1893)  24  S.  W.  Rep.  509;  Miller  Jones,  31  Tex.  Crim.  422. 

v.  State,  27  Tex.  App.  63;  Richardson  v.  Stale,  8.  What  Are  Insults  to  Female  Relations. — 

28  Tex.  App.  216;  Evers  v.  State,  31  Tex.  Thus,  to  call  a  person  a  "  son  of  a  bitch  "  is 
Crim.  318,  37  Am.  St.  Rep.  811.  merely  an  expression  of  anger  and  contempt 

3.  Killing  Must  Be  Direct  Result  of  Provocation.  and  is  not  to  be  understood  as  a  reflection  on 

—  Fendrick  ■».  State,  39  Tex.  Crim.  147;  Nor-  the  chastity  of  his  mother.  Simmons  v.  State, 
man  v.  State,  26  Tex.  App.  221;  Lane  v.  State,  23  Tex.  App.  653;  Levy  v.  State,  28  Tex.  App. 

29  Tex.  App.  310;  Ex  p.  Jones,  31  Tex.  Crim.  203,  19  Am.  St.  Rep.  826. 

422;  Miller  v.  State,  31  Tex.  Crim.  609,  37  9.  Killing  by  Woman  —  Insult  to  Herself.— 

Am.  St.  Rep.  836.    See  also  Pitts  v.  State,  29  Moore  v.  State  33  Tex.  Crim.  351. 

Tex.  App.  374.  10.  Belief  of  Accused  as  to  Supposed  Insult.  — 

Therefore  the  insult  cannot  be  shown  for  the  Jones  v.  State,  33  Tex.  Crim.  492,  47  Am.  St. 

purpose  of  reducing  the  grade  of  the  crime.  Rep.  46;  Jones  v.  State,  38  Tex.  Crim.  87,  70 

unless  it  appears  that  the  accused  had  knowl-  Am.  St.  Rep.  719;  Messer  v.  State,  (Tex.  Crim. 

edge  of  the  insult  before  the  killing.    Howard  1901)  63  S.  W.  Rep.  643. 
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to  reduce  the  homicide  to  the  grade  of  manslaughter  on  this  ground,  it  must 
appear  that  the  killing  took  place  immediately  on  the  happening  of  the  insult- 
ing conduct  or  the  uttering  of  the  insulting  words,1  or  at  the  first  meeting 
between  the  accused  and  the  deceased  after  the  accused  had  been  informed 
of  .111  insult  which  did  not  occur  in  his  presence.3  It  is  immaterial  how  long 
before  the  first  meeting  the  accused  had  been  informed  of  the  insult.3  It  is 
only  necessary  that  the  act  should  have  been  committed  under  the  immediate 
influence  of  passion  caused  by  the  information  that  the  insult  had  been  given.4 

(o)  Acts  Affecting  Person  —  aa.  Assaults  and  Batteries  —  (aa)  In  General.  —  As  a 
general  rule  an  assault  without  a  battery  is  not  regarded  by  the  law  as  a  suffi- 
cient provocation  to  arouse  such  a  degree  of  passion  as  will  reduce  an  inten- 
tional homicide  from  murder  to  manslaughter,5  unless  the  assault  was  of  such 
a  nature  as  to  evince  an  intent  to  inflict  a  severe  bodily  injury,6  or  was  accom- 
panied by  circumstances  of  aggravation,  as  where  the  deceased  was  a  tres- 
passer on  the  premises  of  the  accused  at  the  time  of  the  assault.7 

An  Actual  Battery,  however,  is  usually  considered  adequate  provocation,8 
unless  it  was  of  a  trivial  nature,  or  the  circumstances  were  otherwise  such  as 
to  show  that  the  accused  acted  maliciously  and  not  in  a  transport  of  passion.' 


1.  Killing  Immediately  on  Happening  of  Insult- 
ing Conduct.  —  Hill  v  State,  5  Tex.  App.  2. 

Killing  Immediately  on  Utterance  of  Insulting 
Words.  —  Evers  v.  State,  31  Tex.  Crim.  318,  37 
Am.  St.  Rep.  811;  Hill  v.  State,  5  Tex.  App. 
2;  Pen.  Code  Tex.,  art.  703. 

2.  Killing  at  First  Meeting.  —  Hill  v.  State,  5 
Tex.  App.  2;  Orman  v.  State,  22  Tex.  App. 
604,  58  Am  Rep.  662;  Oritian  v.  State.  24  Tex. 
App.  4g5;  Williams  v.  State,  24  Tex.  App.  637; 
Alexander  v.  State,  40  Tex.  Crim.  395;  Max- 
well v.  State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  62. 

Killing  at  Subsequent  Meeting  Held  Murder.  — 

Melton  v.  State,  24Tex.  App.  47;  Pitts  v.  State, 
29  Tex.  App.  374;  Bledsoe  v.  State,  (Tex. 
Crim.  1896)  34  S.  W.  Rep.  120. 

What  Constitutes  a  Meeting., —  In  Pitts  v.  State, 
29  Tex.  App.  374,  it  was  held  a  question  for 
the  jury  whether  there  had  been  a  meeting 
where  the  accused  and  the  deceased  came 
within  about  seventy  feet  of  each  other  on  the 
sireet  and  the  accused  was  unarmed. 

3.  Lapse  of  Time  Before  Meeting  Not  Material. 

—  Jones  v.  State,  33  Tex.  Crim.  492,  47  Am. 
St.  Rep.  46  (one  year);  Crews  v.  State,  34  Tex. 
Crim.  533  (ten  days). 

Females  under  Temporary  Protection  of  Accused. 

—  The  statute  includes  females  under  tempo- 
rary protection  of  the  accused  as  well  as  those 
who  are  his  actual  relatives,  but  the  killing 
must  occur  during  the  existence  of  Ihe  tempo- 
rary relation  in  order  to  reduce  the  homicide 
to  manslaughter.  Ex  p.  Jones,  31  Tex.  Crim. 
422. 

4.  Killing  Must  Be  Result  of  Passion.  —  Norman 
v.  State,  26  Tex.  App.  221;  Jones  v.  State,  33 
Tex.  Crim.  492,  47  Am.  St.  Rep.  46. 

Existence  of  Passion  a  Question  for  Jury.  — 
Passion  is  not  to  be  presumed  from  proof  that 
the  insult  was  given,  but  the  jury  must  believe 
that  the  accused  acted  under  the  influence  of 
passion.  Knowles  v.  Slate,  31  Tex.  Crim. 
383. 

Seeking  Meeting.  —  The  fact  that  the  defend- 
ant sought  out  the  deceased  and  killed  him 
does  not,  as  a  matter  of  law,  make  the  homi- 
cide murder,  but  it  is  still  a  question  for  the 


jury  whether  he  acted  under  the  influence  of 
passion  or  on  premeditated  design.  Halli- 
burton v.  State,  32  Tex.  Crim.  51. 

5.  Assault  Without  Battery  Not  Adequate  Pro- 
vocation. —  See  generally  ihe  cases  cited  supra, 
this  section,  Words  and  Gestures. 

6.  Intent  to  Inflict  Bodily  Injury  —  United 
States.  —  Stevenson  v.  U.  S.,  162  U.  S.  313. 

Georgia.  —  Jones  v.  State,  87  Ga.  525. 
Mississippi.  —  Beasley  v.  State,  64  Miss.  518. 
North  Carolina.  ■ —  State  v.  Kennedy,  91  N. 
Car.  572;    State  v.  Gaskins.  93  N.  Car.  547; 
State  v.  Crane,  95  N.  Car.  619. 

Tennessee. — Grainger?/.  State,  5  Yerg.  (Tenn.) 
459,  26  Am.  Dec.  278. 

Texas.  —  Johnson  v.  State,  22  Tex.  App.  206; 
Lienpo  v.  State,  28  Tex.  App.  179;  Bonner  v. 
State,  29  Tex.  App.  223;  Thompson  v.  State,  32 
Tex.  Crim.  1;  Gonzales  v.  State,  35  Tex.  Crim. 
33;  Adams  v.  State,  (Tex.  Crim.  1897)40  S. 
W.  Rep.  590;  Tollett  v.  State,  (Tex.  Crim.  1900) 
55  S.  VV.  Rep.  573.  Compare  Ford  v.  State,  40 
Tex.  Crim.  280,  holding  that  an  unsuccessful 
attempt  to  cut  with  a  razor  was  no  adequate 
provocation. 

Virginia.  —  See  Byrd  v.  Com.,  89  Va.  536. 
Master  Killed  by  Apprentice,  —  It  is  only  man- 
slaughter for  an  apprentice  to  kill  his  masier 
who  pursued  him  with  unlawful  violence. 
State  v.  Negro  Will,  1  Dev.  &  B.  L.  (18  N. 
Car.)  121, 

7.  Circumstances  of  Aggravation.  —  Silgar  v. 
People,  107  111.  563;  State  v.  Harman,  78  N. 
Car.  515;  Gilcrease  v.  Slate,  33  Tex.  Crim.  619. 

8.  Actual  Battery  as  Adequate  Provocation.  — 
Chestnut  v.  State,  112  Ga.  366;  Com.  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711; 
State  v.  Tackett,  1  Hawks  (8  N.  Car.)  210; 
State  v.  Crank,  2  Bailey  L.  (S.  Car.)  66,  23 
Am.  Dec.  117;  Brande  v.  State,  (Tex.  Crim. 
1898)  45  S.  W.  Rep.  17;  Thomas  v.  State,  (Tex. 
Crim.  1900)  56  S.  W.  Rep.  70;  Swanner  p. 
Slate,  (Tex.  Crim.  1900)  58  S.  W.  Rep.  72.  See 
also  the  cases  cited  in  the  next  following  sub- 
divisions of  this  section. 

9.  See  infra,  this  division  of  this  section. 
Slight  Blows;  Blows  by  Women,  Children,  and 
In  firm  Persons. 
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A  Battery  by  a  Third  Person  may  furnish  legal  provocation  for  killing  the 
deceased.  This  has  been  held  where  the  deceased  was  aiding  and  abetting 
the  person  by  whom  the  attack  was  made. 1 

Battery  on  Third  Persons.  —  It  is  not  a  battery  on  the  accused  alone  that  will 
extenuate  the  killing  of  the  assailant.  The  law  recognizes  for  this  purpose 
personal  violence  to  near  relatives  of  the  accused,  as  the  wife,  child,  brother, 
etc.2 

(bb)  Blows  or  Wounds  Involving  Pain  or  Injury.  —  A  blow  Of  other  personal  violence 

which  causes  pain,  injury,  or  humiliation,  whether  it  is  done  with  or  without  a 
weapon,  is  ordinarily  regarded  as  sufficient  to  arouse  passion  to  such  an  extent 
that  if  the  party  kills  under  the  influence  of  the  passion  so  aroused,  and 
before  cooling  time  has  supervened,  it  is  only  manslaughter.3  The  question 
of  an  assault  and  battery,  as  a  matter  of  excuse,  will  be  considered  in  another 
part  of  this  work.4 

(cc)  slight  Blows.  —  It  is  not  every  blow  that  will,  as  a  matter  of  course,  reduce 
a  homicide  to  manslaughter.  The  rule  that  is  laid  down  in  this  respect  is 
that  there  can  be  no  reduction  in  the  grade  of  the  crime  if  the  killing  was  done 
with  violence  out  of  proportion  to  the  provocation.5  It  is  in  accordance  with 
this  principle  that  blows  by  women,  children,  and  infirm  persons  have  been 
held  not  to  constitute  adequate  provocation.0 

(dd)  Blows  by  Women,  Children,  and  Infirm  Persons.  —  It  has  been  held  that  even  a 

blow  given  by  a  woman,  a  child,  or  an  infirm  person,  to  a  man  of  average 
strength,  is  not  adequate  provocation  to  reduce  to  manslaughter  the  killing  of 
such  an  assailant.7 

(ee)  Indignities  Accompanying  Attach.  —  All  assault   and   battery,  though  trivial  in 

itself,  may  sometimes  constitute  such  an  indignity  as  to  afford  legal  provoca- 
tion for  killing  the  assailant.  Instances  of  this  are  where  the  deceased  pulled 
the  nose  of  the  accused,  purposely  jostled  him  on  the  highway,  etc.8 


1.  Battery  by  Third  Person. —  McDuffie  v. 
Stale,  90  Ga.  786;  State  v.  Gaskins,g3  N.  Car. 
547;  Bvrd  v.  State,  39  Tex.  Crim.  609. 

2.  Provocation  of  Battery  on  Near  Relatives.  — 

Reg.  v.  Harrington,  10  Cox  C.  C.  370  (father 
killing  daughter's  husband);  Collins  v.  U.S., 
150  U.  S.  62  (beating  by  deceased  of  young 
brother  of  accused);  Campbell  v.  Com.,  88  Ky. 
402,  21  Am.  St.  Rep.  348  (father  killing 
daughter's  husband);  Wood  v.  State,  31  Tex. 
Crim.  571  (assault  by  deceased  on  wife  of  ac- 
cused); Maria  v.  State,  28  Tex.  698  (child  of 
accused  whipped  by  deceased). 

In  MrLaurin  v.  State,  64  Miss.  529,  the  ac- 
cused shot  and  killed  a  woman  who  had 
severely  beaten  his  wife,  and  it  was  held  erro- 
neous to  refuse  10  permit  the  jury  to  consider 
whether  there  was  sufficient  provocation  to  re- 
duce the  homicide  to  manslaughter. 

3.  Blows  or  Wounds  Involving  Pain  or  Injury 
—  Alabama. — Judge  v.  State,  58  Ala.  406,  29 
Am.  Rep.  757. 

Arkansas.  —  Atkins  v.  State,  16  Ark.  568. 

Delaware.  —  State  v.  O'Neal,  1  Houst.  Crim. 
Cas.  (Del.)  58. 

Georgia.  —  Buchanan  v.  State,  24  Ga.  282; 
Jackson  v.  State,  82  Ga.  449;  Dennis  v.  State, 
93  Ga.  303. 

Kentucky.  —  Williams  v.  Com.,  80  Ky.  313; 
Cook  v.  Com.,  4  Ky.  L.  Rep.  31. 

Michigan.  —  People  v.  Palmer,  96  Mich.  580. 

Missouri.  —  State  v.  Young,  99  Mo.  666. 

North  Carolina.  —  State  v.  Yarbrough,  I 
Hawks  (8  N.  Car.)  78;  Stale  v.  Curry,  1  Jones 
L.  (46  N.  Car.)  280;  State  v.  Sizemore,  7  Jones 


L.  (52  N.  Car.)  206;  State  v.  Ellick,  2  Winst.  L. 
(60  N.  Car.)  56,  86  Am.  Dec.  442;  States-.  Brcd- 
nax,  Phil.  L.  (61  N.  Car  )  41;  State  v.  Smith, 
77  N.  Car.  488;  State  v.  Miller,  112  N.  Car.  87S. 

Pennsylvania.  —  Abernelhy  v.  Com.,  101  Pa. 
St.  327. 

Texas.  —  West  v.  Stale,  2  Tex.  App.  4C0, 
Bonnard  v.  State,  25  Tex.  App.  173,  8  Am.  Si. 
Rep.  431;  Franklin  v.  Slate,  30  Tex.  App.  628; 
Castro  v.  State,  (Tex.  Crim.  1897)  40  S.  W. 
Rep.  985;  Griffin  v.  State,  40  Tex.  Crim.  312, 
76  Am.  St.  Rep.  718. 

4.  See  the  tiile  SELF-DEFENSE. 

5.  Violence  Pis  proportion  ate  to  Piovocation.  — 
Stale  v.  Klots.  117  Mo.  'q\\  State  v.  Chavis, 
80  N.  Car.  353;  Nelson  v.  Slate,  10  Humph. 
(Tenn.)  518;  Jacob  //.  State,  3  Humph.  (Tenn.) 
493:  High  v.  Stale,  26  Tex.  App.  545,  8  Am. 
St.  Rep.  488;  Boyeti  v.  Slate,  2  Tex.  App.  93. 
See  also  1  East  P.  C.  234. 

6.  See  infra,  this  division  of  this  section. 
Blows  by  II  omen,  Children,  or  Infirm  Persons. 

7.  Blows  by  Women,  Children,  Etc.  —  State  v. 
Kloss,  117  Mo.  591;  Com.  v.  Mosler,  4  Pa.  St. 
264.  Bui  see  Sttdman's  Case,  1  East  P.  C. 
234;  State  r.  Stockwell,  ic6  Mo.  36. 

Blow  Given  byOneWcman  to  Another  Held  Ad- 
equate Provocation.  —  Scroggins  z,  Slate,  32 
Tex.  Crim.  71.  > 

8.  Personal  Indignities.  —  Reg.  v.  Mawgridge, 
J.  Kel.  135;  Lanure's  Case,  1  Hale  P.  C.  456; 
Reg.  v.  Brennan,  270m.  O59;  McCoy  v.  State, 
8  Ark.  451;  State  v.  Branstetter,  65  Mo.  149; 
Stale  v.  Tackett,  1  Hawks  (8  N.  Car.)  210. 

Insulting  Words  with  Slight  Blow  Held  Suffi- 
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I  i  Attack  Provoked  by  Accused.  —  It  is  not  necessary  that  the  accused  should 
have  been  free  fiom  fault  in  order  that  the  passion  aroused  by  provocation 
given  by  the  deceased  may  operate  to  reduce  the  grade  of  the  homicide. 
Kwn  though  the  attack  was  provoked  by  the  accused,  still  if  the  killing  was 
the  result  of  passion  it  is  manslaughter  and  not  murder,1  but  it  is  not  excus- 
able on  the  ground  of  self-defense  unless  the  accused  declined  further  combat 
and  endeavored  to  avoid  the  violence  of  the  deceased.2 

bb.  Mutual  Combat  —  (ad)  In  General.  — Where  two  persons,  on  a  sudden  quarrel 
and  in  hot  blood,  mutually  engage  in  combat  on  equal  terms,  whether  with  or 
without  weapons,  and  one  of  them,  under  the  influence  of  the  passion  engen- 
dered  by  the  combat,  kills  the  other,  it  is  only  manslaughter,3  and  the  rule  is 
the  same  where  the  homicide  is  committed  after  the  termination  of  the  affray, 
if  the  slayer  is  still  under  the  influence  of  passion  and  sufficient  time  for  pas- 
sion to  subside  has  not  intervened.'4 

In  Order  to  Constitute  a  Mutual  Combat  there  must  be  a  mutual  intent  to  fight,  and 
if  this  intent  exists  the  requirements  are  satisfied  though  but  one  blow  is 
struck.5 

(bb)  Intent  to  Kill  or  Do  Great  Bodily  Harm.  —  A  homicide  committed  in  mutual 
combat  is  reduced  to  manslaughter  only  when  the  slayer  acts  under  the  influ- 
ence of  a  passion  so  strong  as  to  render  the  mind  of  an  ordinary  person 
incapable  of  cool  reflection.     It  is,  therefore,  not  manslaughter  but  murder  if 


Smith,  4  F.  &  F. 
C.  &  K.  556,  47  E. 


cient  Provocation.  —  Reg. 
1066;  Reg.  v.  Sherwood,  r 
C.  L  556. 

1.  Attack  Provoked  by  Deceased.  —  Thomas  v. 
Slate,  103  Ala.  18;  Coffman  v.  Coin.,  10  Bush 
(Ky.)  496;  State  v.  Hill,  4  Dev.  &  B.  L.  (20  N. 
Car.)49f,  34  Am.  Dec.  396;  State  v.  Richardson, 
47  S.  Car.  18;  Leake  v.  State,  10  Humph. 
(Tenn.)  144;  Tow  v.  State,  22  Tex.  App.  175; 
Bishop  v.  State,  (Tex.  Crim.  1896)  35  S.  \V. 
R;p  170. 

2.  See  the  title  Self-defense. 

3.  Killing  in  Mutual  Combat  —  England.  — 
Rex  v.  Snow,  1  Leach  C.  C.  151;  Reg.  v.  Selten, 
ir  Cox  C.  C.  674;  Rex  v.  Rankin,  R.  &  R.  C. 
C.  43;  Rex  v.  Ayes,  R.  &  R.  C.  C.  166;  Rex  v. 
Anderson.  3  Russ.  C.  &  M.  63;  Forsier's  Case, 
1  Lewin  C.  C.  187.  And  see  Rex  v.  Taylor,  5 
Burr.  2793. 

United  States.  —  U.  S.  v.  Mingo,  2  Curt.  (U. 
S.)  1,  26  Fed.  Cas.  No.  15,781. 

Arkansas.  —  Atkins  v.  Sute,  16  Ark.  568. 

Colorado.  —  Hackett  v.  People,  8  Colo.  390; 
Patite  v.  People,  8  Colo.  518;  Moore  v  Peopls, 
26  Colo.  213. 

Delaware. — State  v.  Divis,  1  Housl. 
Cis.  (Dal.)  13;   State      Anderson,  t 
Crim.  Cas.  (Dal.)  38;  State  v.  Green,  1 
Crim.  C  is.  (Del.)  217;  State  v.  Costen,  1 
Crim  Cas.  (Dal.)  340. 

Georgia.  —  Ray  v.  State,  15  Ga.  223; 
State,  30  Ga,  67;  Russell  v.  Stale,  88 
Caruthes  v.  Stale,  95  Ga.  343;  Waller  v.  State, 
100  Ga.  320;  Roark  v.  State,  105  Ga.  736;  Dor- 
sey  v.  State,  no  Ga.  331. 

Kentucky. — Coffman  v.  Com.,  10  Bush 
(Ky.)  496;  Petty  v.  Com.,  (Ky.  1891)  15  S.  W. 
Rep.  1059. 

Massachusetts. — Com.  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Mississippi.  —  Cotton  v.  State,  31  Miss.  504; 
Kelly  v.  State,  68  Miss.  343. 

Missouri. — Stale  v.  Davidson,  95  Mo.  155; 
State  v.  Adler,  146  Mo.  18;  State  v.  Goddard. 
146  Mo.  177. 


Crim. 
Houst. 
Houst. 
Houst. 


Gann 
Ga.  297; 


Nebraska.  —  Davis  v.  State,  31  Neb.  240. 
New  York.  —  Goodwin's  Case,  6  City  Hall 
Rec.  (N.  Y.)  9;  Beal's  Case,  6  City  Hall  Rec. 
(N.  Y.)  59- 

North  Carolina. —  State  v.  Roberts  1  Hawks 
(8  N.  Car.)  349,  9  Am.  Dec.  643;  State  v.  Curry, 

1  Jones  L.  (46  N.  Car.)  280;  State  v.  Floyd, 
6  Jones  L.  (51  N.  Car.)  392;  State  v.  Ellick, 

2  Winst.  L.  (60  N.  Car.)  56,  86  Am.  Dec.  442; 
State  v.  Massage,  65  N.  Car.  480;  State  p. 
Barnwell,  80  N.  Car.  466;  State  v.  Miller, 
112  N.  Car.  878;  State  v.  Crane,  95  N.  Car. 
619. 

Pennsylvania. —  Stale  v.  Robertson,  Add. 
(Pa.)  246. 

Tennessee.  —  Manier  v.  State,  6  Baxt.  (Tenn.) 
599;  Copeland  v.  State,  7  Humph.  (Tenn. )479; 
McQueen  v.  State,  1  Lea  (Tenn.)  285. 

Texas.  — Arrellano  v.  State,  24  Tex.  App.  43; 
Bonnard  v.  State,  25  Tex.  App.  173,  8  Am.  St. 
Rep.  431:  Gonzales  v.  State,  28  Tex.  App.  130; 
Moffatt  v.  State,  35  Tex.  Crim.  257;  Stacey  v. 
State,  (Tex.  Crim.  1895)33  S.  W.  Rep.  348;  Car- 
ter v.  State,  37  Tex.  Crim.  403;  Miller  v.  Stale, 
(Tex.  Crim.  1897)  38  S.  W.  Rep.  791;  Carter  v. 
State,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  498; 
Abrams  v.  Stale,  (Tex.  Crim.  1897)  40  S.  W. 
Rep.  798;  Mitchell  v.  State,  38  Tex.  Crim.  170; 
Harmanson  v.  State,  (Tex.  Crim.  1897)  42  S.  W. 
Rep.  995;  Griffin  v.  State,  40  Tex.  Crim.  312,  76 
Am.  St.  Rep.  718. 

Vermont.  —  State  v.  McDonnell,  32  Vt.  491. 
Virginia. — Bull  v.  Com.,  14  Gratt.  (Va.)  613. 

4.  Killing  After  Combat  and  Before  Subsidence 
of  Passion.  —  Crawford  v.  People,  12  Colo.  290; 
Battle  v.  State,  92  Ga.  465;  Patterson's  Case, 

3  City  Hall  Rec.  (N.  Y.)  145;  State?'.  Hildreth, 
9  Ired.  L.  (31  N.  Car.)  429,  51  Am.  Dec.  364; 
Allen  v.  State,  5  Yerg  (Tenn.)  453. 

If  Cooling  Time  Has  Intervened  the  homicide 
is  murder.  People  v.  Sanchez,  24  Cal.  i^. 
See  also  supra,  this  section,  Killing  in  Revenge 
—  Cooling  Time. 

5.  What  Constitutes  Mutual  Combat.  —  Tate  v. 
State,  46  Ga.  148.    See  Mutual  Combat,  post. 
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he  entered  into  or  provoked  the  combat  with  the  intention  of  killing  or  inflict- 
ing serious  bodily  injury  on  his  adversary,  and  did  kill  him  pursuant  to  such 
intention.1 

(cc)  Taking  Unfair  Advantage  of  Antagonist.  —  If  the  accused,  under  Color  of  fight- 
ing on  equal  terms,  uses  from  the  beginning  of  the  contest  a  deadly  weapon 
without  the  knowledge  of  the  other  party,  or  if  at  the  beginning  of  the  con- 
test he  prepares  a  deadly  weapon,  so  as  to  have  the  power  of  using  it  in  some 
part  of  the  contest,  and  does  in  fact  kill  his  antagonist  with  such  weapon,  the 
killing  in  both  these  cases  will  be  murder,  because  these  circumstances  show  a 
preconceived  design  to  kill  or  to  do  great  bodily  harm.2  The  mere  posses- 
sion of  a  deadly  weapon  when  the  combat  began,  however,  is  not  sufficient  to 
show  an  intent  to  take  an  unfair  advantage  by  using  it  during  the  fight.  If 
the  accused  did  not  intend  to  use  the  weapon  when  the  fight  began,  but  used 
it  in  the  heat  of  passion  aroused  by  the  fight,  the  killing  is  only  manslaughter.3 

(dd)  Combat  Provoked  by  Accused.  —  The  fact  that  the  accused  provoked  the 
combat  is  material  or  not  according  to  the  intent  with  which  it  was  done.  If 
he  intended  nothing  more  than  a  simple  assault  and  battery,  but  kills  his 
antagonist  in  the  heat  of  passion  caused  by  the  ensuing  combat,  it  is  only 
manslaughter.4  On  the  other  hand,  if  he  provoked  the  fight  with  the  inten- 
tion of  killing  or  doing  great  bodily  harm,  the  act  is  malicious  and  therefore 
constitutes  murder.5 

(ee)  Killing  Peacemaker.  —  If  the  deceased  was  killed  in  consequence  of  his 
interfering  to  stop  a  fight  between  the  accused  and  a  third  person,  the  killing 
is  only  manslaughter,  if  the  deceased  did  not  signify  his  peaceable  intent, 
because  the  accused  might  have  thought  that  the  deceased  came  in  aid  of  the 


1.  Intent  to  Kill  or  Do  Great  Bodily  Harm  — 

England. — Reg.  v.  Kirkham,  8  C.  &  P.  115,  34 
E.  C.  L.  318;  Reg.  v.  Selten,  n  Cox  C.  C.  674; 
Mason's  Case.  I  East  P.  C.  239. 

Alabama.  — Smith  v.  State,  88  Ala.  73;  Sul- 
livan v.  State,  102  Ala.  135,  48  Am.  St.  Rep. 
22;  Newell  v.  State,  115  Ala.  54. 

California.  —  People  v.  Conkling,  111  Cal. 
616. 

Georgia.  —  Tate  v.  State,  46  Ga.  148 ;  Free- 
man v.  State,  70  Ga.  736. 

Iowa.  —  State  v.  Dillon,  74  Iowa  653. 

Kentucky .  —  Downey  v.  Com.,  7  Ky.  L.  Rep. 
676. 

.  Missouri.  — State  v.  Underwood,  57  Mo.  40; 
State  v.  Herrell,  97  Mo.  105,  10  Am.  St.  Rep. 
289;  State  v.  Adler,  146  Mo.  18;  State  v.  God- 
dard,  146  Mo.  177. 

North  Carolina.  —  State  v.  Johnson,  1  Ired. 
L.  (23  N.  Car.)  354,  35  Am.  Dec.  742;  Slate  v. 
Hildreth,  9  Ired.  L.  (31  N.  Car.)  429,  51  Am. 
Dec.  364. 

Texas.  —  Poe  v.  State,  32  Tex.  65;  Melton  v. 
State,  24  Tex.  App.  47;  Bonnard  v.  State,  25 
Tex.  App.  173,  8  Am.  St.  Rep.  431;  Abrams  v. 
State,  (Tex.  Crim.  1897)  40  S.  W.  Rep.  798. 

West  Virginia. — State  v.  Scott,  36  W.  Va. 
704.  See  also  supra,  this  title.  Murder  — 
Malice. 

2.  Taking  Unfair  Advantage  of  Antagonist  — 

England.  —  Whiteley's  Case,  1  Lewin  C.  C. 
173- 

Alabama.  —  Ex  p.  Nettles,  58  Ala.  268;  Gib- 
son v.  State,  89  Ala.  121,  18  Am.  St.  Rep. 
96. 

California.  —  People  v.  Sanchez,  24  Cal.  17; 
People  v.  Barry,  31  Cal.  357;  People  v.  Perdue, 
49  Cal.  425. 

Kentucky.  —  Chambers  v.  Com.,  6  Ky.  L. 
Rep.  448. 


Mississippi .  —  Price  v.  State,  36  Miss.  531,  72 
Am.  Dec.  195. 

A'orl/i  Carolina.  —  State  v.  Hildreth,  9  Ired. 
L.  (31  N.  Car.)  429,  51  Am.  Dec.  364;  State  v. 
Ellick,  2  Winst.  L.  (60  N.  Car.)  56,  86  Am. 
Dec.  442;  State  v.  Brittain,  89  N.  Car.  481. 

Texas.  —  King  v.  State,  4  Tex.  App.  54,  30 
Am.  Rep.  160;  Wilson  v.  State,  4  Ter.  App. 
637;;  Habel  v.  State,  28  Tex.  App.  588;  Lee 
v.  State,  21  Tex.  App.  241. 

Vermont.  — State  v.  Dohertv,  72  Vt.  381. 
West   Virginia.  —  State  v.  Scott,  36  W.  Va. 
704. 

3.  Mere  Possession  of  Weapon  Not  Evidence  of 
Felonious  Intent. —  Reg.  v.  Smith,  8  C.  &  P. 
160,  34  E.  C.  L.  334. 

The  Character  of  the  Weapon  is  not  to  be  con- 
sidered, unless  to  determine  whether  the  de- 
fendant entered  into  ihe  combat  with  a  premed- 
itated design  to  kill.  State  v.  Hoyt,  13  Minn. 
132. 

4.  Combat  Provoked  by  Accused.  —  Boy  kin  v. 

People,  22  Colo.  496;  Jackson  v.  Com.,  100  Ky. 
239,  66  Am.  St.  Rep.  336;  Main  v.  Com.,  (Ky. 
1891)  17  S.  W.  Rep.  206,  13  Ky.  L.  Rep.  346; 
Nye  v.  People,  35  Mich.  16;  State  v.  Berkley, 
92  Mo.  41;  State  1 .  Hill,  4  Dev.  &  B.  L.  (20  N. 
Car.)  491,  34  Am.  Drc.  396;  State  v.  Floyd,  6 
Tones  L.  (51  N.  Car.)  392;  Young  v.  Stale, 
(Tex.  Crim.  1900)  55  S.  W.  Rep.  331;  String- 
fellow  v.  State,  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  719. 

The  mere  fact  that  the  accused  went  to  ihe 
house  of  the  deceased  "  for  the  purpose  of  hav- 
ing a  difficulty  with  him"  and  in  the  difficulty 
that  ensued  killed  him  with  a  deadly  weapon 
does  not  of  itself  show  a  previously  formed 
design  to  kill.    Atkins  v.  Stale,  16  Ark.  568. 

5.  See  supra,  this  division  of  this  section, 
Intent  to  Kill  or  Do  Great  Bodily  Harm. 
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person  with  whom  the  accused  was  fighting;  but  if  the  peaceable  intention  of 
the  deceased  was  known  to  the  accused  the  killing  is  murder.1 

Ri  [training  Liberty  of  Accused.  — ■  Every  citizen  has  the  right  to  resist  any 
attempt  to  put  an  illegal  restraint  on  his  liberty,  but  his  resistance  must  not 
be  in  enormous  disproportion  to  the  injury  threatened.  Therefore,  he  has 
no  right  to  kill  to  prevent  a  mere  trespass  which  is  not  accompanied  by  any 
imminent  danger  of  great  bodily  harm  or  felony,  and  which  does  not  produce 
in  his  mind  a  reasonable  belief  of  such  danger,  but  the  unlawful  restraint  is 
nevertheless  such  a  provocation  that  if  he  kills  the  other  party  under  the 
influence  of  passion  so  aroused,  it  is  manslaughter  only,  and  not  murder,2 
unless  the  restraint  by  the  deceased  was  for  the  purpose  of  preventing  the 
accused  from  doing  what  the  deceased  might  lawfully  have  resisted.3 

dd.  Killing  Friend  or  Relative  of  Accused.  —  It  has  been  held  that  the  killing 
of  a  friend  or  relative  of  the  accused  is  adequate  provocation  for  such  rage 
and  resentment  in  the  accused  that  if,  under  the  influence  of  the  passion  so 
aroused,  he  kills  the  slayer,  it  is  only  manslaughter.4 

a-.  Illegal  Arrest  —  Statement  of  the  Principle.  —  The  doctrine  has  sometimes 
been  broadly  stated  that  a  homicide  wilfully  committed  in  resisting  an 
illegal  arrest  is  manslaughter  and  not  murder;  or  in  other  words,  that  the 
grade  of  the  crime  of  killing  an  officer  in  resisting  an  arrest  depends  upon  the 
single  inquiry  whether  the  arrest  was  legal  or  illegal.  Although  this  doctrine 
has  the  support  of  numerous  decisions,5  it  must  receive  many  qualifications  to 
accord  either  with  the  general  principle  distinguishing  murder  from  man- 
slaughter, or  with  many  late  and  well-considered  cases. 

Killing  in  Passion  upon  Provocation.  —  Obviously  if  an  illegal  arrest  should  be 
effected  with  a  violence  sufficient  to  arouse  the  passion  of  an  ordinary  man,6 
or  should  develop  a  combat  between  the  deceased  and  the  defendant,  in  the 
course  of  which  the  killing  occurred,7  or  if  the  defendant,  not  being  apprised 
of  the  official  character  and  purpose  of  the  deceased,  and  angered  by  the 
restraint  attempted  to  be  put  upon  him,  should  kill  his  captor  in  a  fit  of 
p  ission,s  or,  surprised  and  frightened  by  being  suddenly  confronted  by  a  tody 

1.  Killing  Peacemaker.  —  I  East  P.  C.  292;  Delaware.  —  State  v.  List,  1  Houst.  Crim. 
Rex  v.  Bourne,  5  C.  &  P.  120,  24  E.  C.  L.  237;  Cas.  (Del.)  133,  Slate  v.  Ward,  5  Harr.  (Del.) 
State  v.  Benton,  2  Dev.  &  B.  L.  (19  N.  Car.)  496. 

196.  Illinois.  —  Rafferty  v.  People.  69  111.  ill,  18 

2.  Restraining  Liberty  of  Accused. —  1  East  P.  Am.  Rep.  601. 

C.  233,   Noles  v.  State,  26  Ala.  31,  62  Am.  Massachusetts. — Com.  v.  Carey.   12  Cush. 

Dec.  711;  Stale  v.  Ramsey,  5  Jones  L.  (50  N.  (Mass.)  246;  Com.  v.  McLaughlin,  12  Cush. 

Car.)  195;  Goodman  v.  Slate,  4  Tex.  App.  349.  (Mass.)  615;  Com.  v.  Drew,  4  Mass.  391. 

See  generally  the  title  Arrest,  vol.  2,  p.  832.  Mississippi.  — Cryer  v.  State,  71  Miss.  467, 

See  also  infra,  this  section.  Illegal  Arrest,  and  42  Am.  St.  Rep.  473. 

supra,    this    title,    Murder  —  Malice  —  Facts  Missouri.  —  Roberts  v.  Stale,  14  Mo.  138,  55 

Supporting  Inference  of  'Malice  —  Killing  Officers  Am.  Dec.  97. 

and  Others  in  Discharge  of  Public  Duly.  Tennessee.  — Tackett  v.  State,  3  Yerg.  (Tenn.) 

3.  State  v.  Ctaton,  6  Ired.  L.  (28  N.  Car.)  164.  392,  24  Am.  Dec.  582;  Pateete  v.  State,  9  Baxt. 

4.  Killing  Friend  or  Relative  of  Accused.  —  (Tenn.)  261,  40  Am.  Rep.  90. 

Reese  v.  State,  90  Ala.  624,  States.  Horn,  116  6.  Illegal  Arrest  Effected  with  Violence. — 

NT    Car.  1037,   Moore  v.  State,  26  Tex.  App.  Drennan  v.  People,  10  Mich.  169;  People  v. 

322;  Young  v.  Siaie,  (Tex.  Crim.  1900)  55  S.  Burt,  51  Mich.  200. 

W.  Rep.  331.    Compare  States.  Gut,  13  Minn.  7.  Killing  in  Combat.  —  Reg.  v.  Lockley,  4  F. 
341,  holding  1  hat  the  fact  that  the  deceased  had  &  F.  155;  Reg.  v.  Chapman,  12  Cox  C.  C.  4; 
killed  a  friend  of  the  accused,  not  in  his  pres-  Williams  v.  Stale,  44  Ala.  41. 
ence.  was  noi  such  provocation  as  would  re-  In  Reg.  v.  Carey,  14  Cox  C.  C.  214,  the  de- 
duce a  homicide  from  murder  to  manslaughter,  ceased,  a  constable,  seeing  the  prisoner  pass- 

5.  England.  —  Rex  v.  Withers,  1  East  P.  C.  ing  along  the  street  with  something  evidently 
295  Rex  v.  Addis,  6  C.  &  P.  388,  25  E.  C.  L.  buttoned  up  under  his  coat,  seized  him  bv  the 
452;  Rex  v.  Davis,  7  C.  &  P.  785,  32  E.  C.  L.  collar  and  demanded  10  know  what  he  had  in 
736;  Rex  v.  Hood.  1  Moody  281;  Reg.  v.  his  coat.  Some  angry  conversation  and  scuf- 
Thompson.  1  Moodv  80.  fling  ensued,  whereupon  the  prisoner  drew  a 

United  States.  —  U.  S.  v.  Travers,  Brun.  Col.  pistol  and  shot  the  deceased.    It  was  held  that 

Cas.  (U.  S.)  467.  28  Fed.  Cas.  No.  16,537.  he  was  guiltv  of  manslaughter  only. 

Connecticut.  —  State  v.  Scheele,  57  Conn.  307,  8.  Failure  of  Officer  to  Give  Notice  of  His  Au- 

14  Am.  St.  Rep.  106.  thority.  —  Gordon's  Case,  1  East  P.  C.  315 ; 
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of  armed  men,  and  not  knowing  them  to  be  an  officer's  posse  vested  with 
authority  to  arrest  him,  should  shoot  one  of  them  in  sudden  terror,1  in  any  of 
these  cases  the  killing  would  be  manslaughter.  This  is  in  perfect  accord  with 
the  general  principle  that  the  killing  must  be  done  under  sudden  passion  pro- 
duced by  adequate  provocation.  But  to  make  the  legality  or  illegality  of  the 
arrest  the  criterion  of  the  grade  of  the  crime,  irrespective  of  the  inquiry 
whether  or  not  the  killing  was  committed  in  sudden  passion  and  whether  or 
not  the  circumstances  made  the  arrest  an  adequate  provocation  for  such  pas- 
sion, is  to  create  an  arbitrary  exception  at  variance  with  every  principle  of 
justice.2  Hence  many  courts  treat  the  illegality  of  the  arrest  merely  as  a  fact 
to  be  considered  like  any  other  in  determining  whether,  under  the  circum- 
stances, it  was  an  adequate  provocation  where  the  evidence  proves  that  the 
homicide  was  committed  under  sudden  passion.3 

Killing  with  Malice  Aforethought.  —  Thus  if  the  evidence  shows  the  killing  to 
have  been  malicious,  as  where  the  accused  contemplated  anest  and  determined 
beforehand  to  kill  any  one  who  attempted  it,'*  or  where,  after  having  been 
taken  into  custody,  he,  or  a  third  person,  killed  the  officer  to  effect  the  pris- 
oner's escape,3  the  homicide  is  murder  notwithstanding  the  arrest  itself  may 
have  been  illegal. 

Killing  under  Insufficient  Provocation.  —  So,  although  the  killing  may  have  been  in 
passion,  yet  if  there  was  no  provocation,  as  where  the  illegality  of  the  arrest 
was  unknown  to  the  prisoner  at  the  time  he  killed  the  officer,6  or  if  the  prov- 
ocation was  slight,  as  in  a  case  where  the  prisoner  knew  the  person  arresting 
him  to  be  an  officer,7  and  could  reasonably  apprehend  no  greater  injury  than 
a  mere  illegal  arrest,8  the  fact  of  such  illegality  will  not  extenuate  the  killing. 

(d)  Acts  Affecting  Pride  and  Reputation  of  Accused  —  an.  Adultery  ov  Wife  —  Detection 
in  Act.  —  If  a  husband  detects  his  wife  in  the  act  of  sexual  intercourse  with 
another,  or  discovers  them  together  in  such  a  position  or  under  such  circum- 
stances as  to  indicate  with  reasonable  certainty  to  a  rational  mind  that  they 
are  just  then  committing  or  were  about  to  commit  the  adulterous  act,  and, 
enraged  and  humiliated  by  the  wrong,  kills  in  the  first  transport  of  passion 
either  the  woman  9  or  her  paramour,10  the  homicide,  on  account  of  the  griev- 
ous nature  of  the  provocation,  is  manslaughter  only. 

Rex  v.  Patience,  7  C.  &  P.  775,  32  E.  C.  L.  730;  of  his  intention  to  arrest  him,  does  not  justify 
Brown  v.  State,  109  Ala.  70.  the  latter  in  killing  the  officer  when  he  knew 

1.  Prisoner  Terrified  hy  Posse.  —  Croom  v.  that  he  had  the  warrant  and  that  his  purpose 
Slate,  85  Ga.  718.  21  Am.  St.  Rep.  179;  State  was  to  arrest  him.  Appleton  v.  State,  61  Ark. 
v.  Alford,  80  N.  Car.  445.  591. 

2.  Galvin  v.  State,  6  Coldw.  (Tenn.)  283.  8.  When  Defendant  Apprehends  No  Greater  In- 

3.  Killing  Must  Result  from  Sudden  Passion. —  jury  than  a  Mere  Arrest.  —  Roberson  v.  State, 
Brooks  v.  Com.,  61  Pa.  St.  353;  Miller  v.  (Fla.  1901)  29  So.  Rep.  535;  Brown  v.  State,  62 
State,  31  Tex.  Crim.  609,  37  Am.  St.  Rep.  836;  N.  J.  L.  666;  Galvin  v.  State,  6  Coldw.  (Tenn.) 
Muscoe  v.  Com.,  86  Va.  443.  285. 

4.  Previous  Determination  to  Resist  Arrest.  —        9.  Killing  Adulterous  Wife  Detected  in  Act.  — 
People  v.    Brown,    59  Cal.  345;    Rafterty  v.      State  v.  Canrienne,  50  La.  Ann.  847. 
People.  72  III.  37;  Palmer  v.  People,  138  111.         10.  Killing  Wife's  Paramour  Detected  in  Act.— 
356,  32  Am.  St.  Rep.  146.  1  East  P.  C.  234. 

5.  Killing  Officer  to  Effect  Escape.  —  Rex  v.         Alabama.  —  Hooks  v.  State,  99  Ala.  166. 
Ford,  R.  &  R.  C.  C.  329;  Reg.  v.  Allen,  17  L.         Colorado. — Jones  v.  People,  23  Colo.  276. 

T.  222.  Connecticut.  —  State  v.  Yanz,  (Conn.  1901)  50 

6.  When  Accused  Did  Not  Know  that  Arrest      Atl.  Rep.  37. 

Was  Illegal. —  Reg.  v.  Chapman,  12  Cox  C.  C.  Delaware  —  State  v.  Pratt,  1  Houst.  Crim. 
4;  Brown  v.  Stale,  109  Ala.  70;  Ex  p.  Sher-      Cas.  (Del.)  256. 

wood,  29  Tex.  App.  334;  Miller  v.  State,  31         Georgia.  —  Mays  p.  State,  88  Ga.  399. 

Tex.  Crim.  609,  37  Am.  St.  Rep.  836.  Michigan.  —  Maher  v.  People,  10  Mich.  212, 

7.  When  Prisoner  Knew  Person  Arresting  Him      81  Am.  Dec.  781. 

to  Be  an  Officer. — -Rex  v.  Wooliner,  1  Moody  Pennsylvania.  —  Com.  v.  Whitler,  2  Brews. 
334;  Robinson  v.  State,  93  Ga.  77,  44  Am.  St.      (Pa  )  388. 

Rep.  127.  Texas.  —  Morrison  v.  State,  39  Tex.  Crim. 

The  attempt  of  an  officer  to  arrest  one  with-      519;  Ross  v.  State,  23  Tex.  App.  689. 
out  informing  him  that  he  held  a  warrant,  and         But  one  who  is  a  mere  agent  of  the  husband 
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Killing  in  Revenge.  —  But  past  acts  of  illicit  intercourse  do  not  extenuate  the 
killing  of  a  wife,1  or  her  paramour,2  if  done  out  of  jealousy  or  revenge, 
although  the  husband  committed  the  homicide  immediately  upon  discovering 
tin-  fact ;  and  for  stronger  reasons  a  mere  suspicion  that  the  parties  have  been 
guilty  of  improper  conduct  will  not  mitigate  the  killing.3 

bb.  Illicit  Intercourse  with  Other  Members  of  Defendant's  Family.  —  Injury  to 
the  family  pride  of  a  defendant  by  the  sexual  intercourse  of  the  deceased  with 
a  female  relative  of  the  defendant  does  not  constitute  an  adequate  provoca- 
tion for  the  homicide,1  even  though  the  parties  were  discovered  in  flagrante 
delicto. 5 

(e)  Acts  Affecting  Property  —  Simple  Trespass  upon  Land.  —  A  simple  trespass  upon 
land,  though  committed  in  defiance  of  the  express  warning  of  the  owner  not 
to  enter  thereon,  is  not  such  a  provocation  for  the  killing  of  the  trespasser  as 
to  reduce  a  homicide  by  such  owner  to  the  grade  of  manslaughter.8 

Trespass  upon  Dwelling  House.  —  So  a  mere  civil  trespass  upon  a  man's  dwelling 
house,  if  unaccompanied  by  such  force  as  to  make  it  a  breach  of  the  peace,  is 


for  the  purpose  of  detecting  his  wife's  adultery 
cannot  plead  the  adultery  as  a  provocation  for 
the  killing.    People  v.  Horton,  .]  Mich.  67. 

1.  Killing  Wife  in  Revenge  —  Alabama.  —  Mc- 
Neill v.  State,  102  Ala.  121,  48  Am.  St.  Rep.  17. 

Georgia.  —  Fry  v.  Slate.  81  Ga.  645. 

Indiana.  —  Sawyer  v.  Stale,  35  Ind.  80. 

Missouri. — State  v.  Holme,  54  Mo.  153; 
State  v.  Anderson,  98  Mo.  461:  State  v.  Bull- 
ing, 105  Mo.  204;  State  v.  Burns,  148  Mo.  167, 
71  Am.  St.  Rep.  588. 

Texas.  —  Harris  v.  State,  40  Tex.  Crim.  8; 
Coleman  v.  State,  40  Tex.  Crim  137. 

2.  Killing  Wife's  Paramour  in  Revenge  —  Cali- 
fornia. —  People  v.  Hurtado,  63  Cal.  288. 

Ddaware.  —  State  v.  Pratt,  1  Houst.  Crim. 
Cas  (Del.)  249. 

Georgia.  —  Hill  v.  Slate.  64  Ga.  453;  Jackson 
v.  State,  91  Ga.  271,  44  Am.  St.  Rep.  22. 

Kentuckv.  —  Bugg  v.  Com.,  (Ky.  1897)  38  S. 
W.  Rep.  684. 

Missouri.  —  State  v.  France,  76  Mo.  681. 

North  Carolina.  — State  v.  Samuel,  3  Jones 
L.  (48  N.  Car.)  74,  64  Am.  Dec.  596;  State  v. 
Avery,  64  N.  Car.  608;  State  v.  Johns,  8  Ired. 
L.  (30  N.  Car.)  330,  49  Am.  Dec.  396. 

Pennsylvania^ —  Com.  v.  Moore,  2  Pittsb. 
(Pa.)  502. 

South  Carolina.  —  State  v.  Chiles,  58  S.  Car. 

47- 

Under  the  Penal  Code  of  Texas,  art.  597,  subdi- 
vision 3,  adultery  of  the  person  killed  with  the 
wife  of  the  person  guilty  of  the  homicide,  pro- 
vided the  killing  occurred  as  soon  as  the  fact 
of  an  illicit  connection  was  discovered,  is  ade- 
quate cause  to  reduce  the  homicide  from 
murder  to  manslaughter.  In  such  case  the 
provocation  is  not  required  to  arise  at  the  time 
of  the  commission  of  the  offense,  provided  the 
killing  occurred  as  soon  as  the  fact  of  an  illicit 
connection  had  been  discovered  by  the  hus- 
band. Paulin  v.  State,  2r  Tex.  App.  436. 
But  this  provision  does  not  reduce  Ihe  homi- 
cide to  manslaughter  when  the  parties  had 
twice  met  after  the  discovery  of  the  fact. 
Pickens  v.  State,  31  Tex.  Crim.  554;  Hard- 
castle  v.  State,  36  Tex.  Crim.  555.  Nor  does 
the  fact  palliate  a  deliberate  killing  from  am- 
bush. Breedlove  v.  State,  26  Tex.  App.  445. 
See  also  Margraves  v.  State,  (Tex.  Crim.  1899) 
50  S.  W.  Rep.  1016. 


3.  Killing  upon  Suspicion  of  Improper  Conduct. 

—  Reg.  v.  Kelly,  2  C.  &  K.  S14,  61  E.  C.  L. 
814;  State  v.  Peffers,  80  Iowa  580;  State  v. 
Neville,  6  Jones  L.  (51  N.  Car.)  423. 

4.  Illicit  Intercourse  with  Defendant's  Sister.  — 
State  v.  Hockett,  70  Iowa  442. 

Killing  Mother's  Paramour.  —  The  fact  of 
adulteious  intercourse  between  the  deceased 
and  the  defendant's  mother  is  no  extenuation 
of  the  killing  where  the  defendant  had  for  a 
long  time  been  cognizant  of  the  illicit  connec- 
tion. State  v.  Herrell,  97  Mo.  105,  10  Am.  St. 
Rep.  289. 

Killing  of  Betrothed  upon  Discovering  Her  In- 
fidelity Not  Extenuated. —  Henning  v.  State, 
106  Ind,  386,  55  Am.  Rep  756. 

Killing  Mistress  in  Revenge  for  Improper  Con- 
duct with  Another  Is  Murder.  —  Cyrus  v.  State, 
102  Ga.  616. 

5.  Deceased  Discovered  in  Adultery  with  De- 
fendant's Sister.  —  Lynch  v.  Com.,  77  Pa.  St, 
205. 

Inducing  Wife  to  Leave  Husband.  —  The  fact 
that  the  deceased,  who  was  a  relative  of  the 
defendant's  wife,  induced  her  to  leave  him 
does  not  extenuate  the  killing  where  no  illicit 
relation  is  shown.  Todd  v.  State,  (Tex.  Crim. 
1898)  44  S.  W.  Rep.  1096. 

6.  Simple  Trespass  upon  Land  —  England.  — 
Meade's  Case,  1  Lewin  C.  C.  184. 

Alabama.  —  Harrison  v.  State,  24  Ala.  67,  60 
Am.  Dec.  450;  Simpson  v.  State,  59  Ala.  1,  31 
Am.  Rep.  1. 

Delaware. — Stale  v.  Woodward,  1  Housi. 
Crim.  Cas.  (Del.)  455;  Slate  v.  Warren,  1 
Marv.  (Del.)  487. 

Georgia.  —  Sellers  v.  State,  99  Ga.  6S9,  59 
Am.  St.  Rep.  253. 

Iowa.  —  State  v.  Vance,  17  Iowa  13S. 
Minnesota.  —  State  v.  Shippey,  10  Minn.  223, 
88  Am.  Dec.  70;  Slate  v.  Hoyt,  13  Minn.  132. 
Mississippi . — Lambeth  v.  State,  23  Miss.  322. 
New  Jersey.  —  State  v.  Zellers,  7  N.  J.  L.  220. 
North  Carolina.  —  State  v.  Smith,  3  Dev.  & 
B.  L.  (20  N.  Car.)  117;  State  v.  McDonald,  4 
Jones  L.  (49  N.  Car.)  19. 

Texas.  —  Martin  v.  Stale,  (Tex,  Crim.  1900) 
58  S.  W.  Rep.  112. 

See  also  Tiffany  v.  Com.,  121  Pa.  St.  165,  6 
Am.  St.  Rep.  775;  State  v.  Brodie.  33  S.  Car. 
117. 
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not  a  provocation,  although  the  trespasser  had  been  forbidden  to  enter; 1  but 
to  make  an  attack  upon  a  man's  dwelling,  especially  at  night,  is  regarded  by 
the  law  as  equivalent  to  an  assault  upon  his  person  and  constitutes  an  ade- 
quate provocation  to  make  the  killing  manslaughter.2 

Trespass  upon  Personal  Property.  —  If  one  takes  forcible  possession  of  the  personal 
property  of  another  with  unlawful  intent  to  appropriate  it  to  his  own  use,  the 
act  constitutes  a  felony,  to  prevent  the  commission  of  which  the  owner  may,  if 
necessary,  lawfully  slay  the  taker.3  But  if  the  property  be  taken  under  a 
bona  fide  claim  of  right  the  taking  is  a  mere  civil  trespass  and  does  not  even 
constitute  a  provocation  sufficient  to  mitigate  the  killing  of  the  trespasser.4 

d.  Other  Killings  Without  Malice  —  Killing  in  Making  illegal  Arrest.  — 
If  a  killing  is  committed  by  an  officer  in  an  attempt  to  execute  an  illegal  pro- 
cess of  arrest,5  or  in  unlawfully  arresting  a  person  without  a  warrant,0  or  in 
making  the  arrest  in  an  unlawful  manner,7  the  homicide  is  manslaughter 
although  the  killing  was  done  under  a  reasonable  apprehension  of  danger. 

Preventing  Escape  of  Prisoner.  —  So  if  a  jailer  to  prevent  the  escape  of  a  prisoner 
unnecessarily,  but  without  malice,  takes  his  life,  the  homicide  has  been  held 
to  be  manslaughter  only.8 

3.  Involuntary  Manslaughter  —  a.  DEFINITION.  — Involuntary  manslaughter 
is  the  unintentional  killing  of  another  either  in  the  doing  of  an  unlawful  act, 
not  felonious,  nor  tending  to  great  bodily  harm,  or  in  the  doing  of  a  lawful 
act  without  proper  caution  or  requisite  skill.9 

b.  Distinguished  from  Accident  and  Murder.  —  The  constituent 
elements  of  this  grade  of  homicide  plainly  appear  from  the  definition,  and  place 
it  intermediate  between  the  misfortune  of  accidental  homicide  on  the  one 
hand,  and  the  crime  of  murder  on  the  other.  It  is  distinguished  from  the 
former  by  the  illegality  of  the  act  producing  death,  and  from  the  latter  by  the 
degree  of  this  illegality.  Hence  if  an  involuntary  killing  is  not  excusable  aj 
misadventure,  or  punishable  as  murder,  it  is  involuntary  manslaughter  from 
necessity.  It  is  therefore  a  crime,  the  limits  of  which  are  determined  rather 
by  eliminating  from  the  inquiry  elements  which  would  make  it  something  else 
than  by  any  distinctive  characteristics.  It  embraces  all  involuntary  homicides 
proceeding  from  unlawful  acts  which  are  criminal  without  being  felonious,  and 
dangerous  to  human  life  without  being  grossly  reckless. 

1.  Mere  Trespass  upon  Dwelling  House.  —  Car-        8.  Lamma  v.  State,  46  Neb.  236. 

roll  v.  Stale,  23  Ala.  28,  58  Am.  Dec.  282;  Arresting  for  Misdemeanor.  —  So,  il  has  been 

Smith  v.  State,  106  Ga.  673,  71  Am.  St. Rep.  286;  held,  if  an  officer  in  arresting  for  a  misde- 

State  v.  Taylor,  143  Mo.  150.  meanor  kills  the  offender  as  the  only  means  of 

Forcible  Trespass  into  Shop  Not  a  Provocation.  effecting  his  capture,  the  homicide  is  man- 

—  Com.  v.  Drew,  4  Mass,  391.  slaughter  only.    State  v.  Weston,  98  Iowa  125. 

2.  Attack  upon  Dwelling  House.  —  Meade's  9.  Involuntary  Manslaughter  Defined. —  State 
Case,  1  Lewin  C.  C.  184;  Larson  v.  State,  (Tex.  v.  Trusty,  1  Penn.  (Del.)  319;  Slate  v.  Brown, 
Crim.  1895)  29  S.  W.  Rep.  782.  1  Houst.  Crim.  Cas.  (Del.)  539;  Willey  v. 

3.  See  infra,  this  title.  Justifiable  and  Excus-  State,  46  Ind.  363  ;  Slate  v.  Dorsey,  118  Ind. 
able  Homicide  —  Matters  of  Justification  and  167,  10  Am.  St.  Rep.  ill;  State  v.  Abarr,  39 
Excuse  —  Prevention  of  Felony.  Iowa  185;  Conner  v.  Com.,  13  Bush  (Ky.)  714; 

4.  Trespass  upon  Personal  Property.  —  Powers  Trimble  v.  Com.,  78  Ky.  176;  Lee  v.  State,  1 
v.  People,  42  111.  App.  427;  McDaniel  v.  State,  Coldw.  (Tenn.)  62. 

8  Smed.  &  M.  (Miss.)  401;  State  v.  Brandon,  8  An  Intent  to  Kill  is  not  a  necessary  ingredi- 

Jones  L.  (53  N.  Car.)  463;  People  v.  Divine,  1  ent  of  manslaughter.    Montgomery  v.  Stale, 

Edm.  Sel.  Cas.  (N.  Y.)  594;  Callicoatte  z:  State,  11  Ohio  424. 

(Tex.  Crim.  1893)  22  S.  W.  Rep.  1041;  Led-  Voluntary  and  Involuntary  Manslaughter  Dis- 

better  v.  State,  26  Tex.  App.  22;  Fertig  v.  tinguished. —  Under  the  Indiana  statutes  there 

State,  100  Wis.  301.    But  see  Fuller  v.  State,  is  a  plain  distinction  between  voluntary  and 

115  Ala.  61;  State  v.  Matthews,  148  Mo.  185,  involuntary  manslaughter,    Brown  v.  State, 

71  Am.  St.  Rep.  594;  U.  S.  v.  Williams,  2  110  Ind.  486;  and  evidence  warranting  a  con- 

Cranch  (C.  C.)  438,  28  Fed.  Cas.  No.  16,710.  viction  of  one  will  not  support  an  indictment 

5.  Peier  v.  State,  23  Tex.  App.  684.  charging  the  other,  Bruner  v.  State,  58  Ind. 

6.  O'Connor  v.  State,  64  Ga.  125,  37  Am.  159;  Adams  v.  State,  65  Ind.  565. 

Rep.  58;  Carters.  State,  30  Tex.  App.  551,  28  Involuntary  Manslaughter    Punishable   as  a 

Am.  St.  Rep.  944.  Misdemeanor. —  Under    the   Pennsylvania  Act 

7.  State  v.  Bland,  97  N.  Car.  438.  of  April  22,  1794,  involuntary  manslaughter 
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c.  Unlawful  Acts  Causing  Death — (i)  Misdemeanors  —  (a)  in  General. 

Hence  a  dr. ah  resulting  inadvertently  from  the  commission  of  any  mis- 
demeanor will  ordinarily  constitute  manslaughter.1  Some  of  the  authorities, 
it  is  true,  have  imposed  the  qualification  that  the  unlawful  act  causing  death 
must  In'  malum  in  se  and  not  merely  malum  prohibitum;11  but  this  is  not  a 
distinction  of  much  practical  importance,  for  an  act  not  wrongful  in  itself  will 
seldom,  it  ever,  be  the  efficient  cause  of  death.3 

{b)  Assaults  and  Batteries.  —  If  a  person  unlawfully,  but  without  intent  to  kill 
or  do  great  bodily  harm,  commits  a  battery  upon  another,  by  striking  him 
with  his  lists,1  or  throwing  him  violently  to  the  ground,5  or  wounding  him 
with  a  small  knife,1'  or  striking  him  with  a  stick,7  or  throwing  an  object  at 
him,8  and  the  person  struck  dies  from  the  injury  inflicted  by  the  blow,  or 
received  in  falling  over  or  against  some  object  in  consequence  of  the  blow,9  the 
crime  is  manslaughter;  and  the  same  result  follows  where  a  man  unlawfully 
administers  poison  to  a  woman  for  the  purpose  of  exciting  her  sexual  passion 
so  as  to  make  her  consent  to  carnal  intercourse  with  him,10  or  where  a  nurse 
wrongfully  gives  to  a  child  in  her  care  an  opiate  to  make  it  sleep.11 

(c)  Attempting  or  Producing  Abortion.  —  In  some  states  a  homicide  proceeding 


must  be  prosecuted  and  punished  as  a  misde- 
meanor; under  such  act  one  who  is  indicted 
for  murder  cannot  be  convicted  of  involuntary 
manslaughter.  Com.  v.  Gable,  7  S.  &  R. 
(Pa.)  423. 

1.  Unlawful  Acts  Causing  Death.  —  Reg.  v. 
Skeet,  4  F.  &  F.  931;  Reg.  v.  Packard,  C.  & 
M.  236,  41  E.  C.  L.  133;  Fenton's  Case,  1 
Lewin  C.  C.  179. 

Death  from  Discharge  of  Defendant's  Gun  Which 
He  Attempted  to  Gain  Possession  of  by  Force.  — 
Reg.  v.  Archer,  1  F.  &  F.  361. 

2.  Acts  Merely  Malum  Prohibitum. —  1  East  P. 
C.  260. 

Thus  in  Com.  v.  Adams,  114  Mass.  323,  19 
Am.  Rep.  362,  upon  a  prosecution  for  assault 
and  battery  it  was  held  that  the  mere  fact  that 
a  person  drives  along  a  highway  at  a  greater 
speed  than  is  permitted  by  law  does  not  make 
him  criminally  liable  for  accidental  injury  to 
a  person  crossing  the  highway. 

But  in  People  v.  Pearne,  118  Cal.  154,  upon 
an  indictment  for  manslaughter  it  was  held 
that  if  the  speed  was  so  great  as  to  show  a 
reckless  disregard  for  the  safety  of  persons 
using  the  highway,  the  act  would  be  wrongful 
per  se  and  render  the  driver  liable  for  the  con- 
sequences. 

Commission  of  Civil  Trespass.  —  In  Reg.  v. 
Franklin,  15  Cox  C.  C.  163,  it  was  held  that 
the  mere  commission  of  a  civil  wrong  by  one 
person  against  another,  as  by  taking  up  a  box 
from  a  refreshment  stall  on  a  pier  and 
wantonly  throwing  it  into  the  sea,  will  not 
render  the  trespasser  liable  for  the  death  of  a 
swimmer  upon  whom  the  box  chanced  to  fall. 
Any  liability  for  the  act  must  be  predicated  on 
the  ground  of  negligence. 

3.  Estell  v.  State,  51  N.  J.  L.  182. 

4.  Death  from  Blows  with  Fist.  —  People  v. 
Munn,  65  Cal.  211;  People  v.  Denomme,  (Cal. 
1899)  56  Pac.  Rep.  98 

The  Offense  of  Killing  by  Wilfully  Striking, 
created  by  the  Kentucky  statutes  (Gen.  Stat., 
§  2,  art.  4,  c.  29)  is  not  the  same  as  the  com- 
mon-law offense  of  involuntary  manslaughter. 
Conner  v.  Com.,  13  Bush  (Ky.)  714. 

The  statutory  crime  includes  every  element 


of  the  common-law  one,  but  the  latter  does  not 
include  the  former.  Buckner  v.  Com.,  14 
Bush  (Ky.)  601. 

5.  Throwing  Deceased  to  the  Ground.  —  Reg.  v. 
Canniff,  9  C.  &  P.  359,  38  E.  C.  L.  154;  State 
v.  Johnson,  102  Ind.  247;  People  v.  Tannan, 
(Oyer  &  T.  Ct.)  4  Park.  Crim.  (N.  Y.)  514. 

6.  Wounding  with  Small  Knife.  —  Wrye  v. 
State,  99  Ga.  34. 

Cutting  Head  off  Body  Supposed  to  Be  Dead.  — 
Jackson  v.  Com.,  too  Ky.  239. 

7.  Striking  with  Stick.  —  Rowley's  Case,  I 
East  P.  C.  237;  Boyd  v.  State,  28  Tex.  App. 
137. 

Striking  with  Decanter.  —  State  v.  Downs,  91 

Mo.  19. 

8.  Throwing   Object  at  Deceased.  —  Rex  v. 

Wiggs,  1  Leach  C.  C.  378,  note;  Rex  v.  Con- 
ner, 7  C.  &  P.  438,  32  E.  C.  L.  576;  Griffin  v. 
State,  40  Tex.  Crim.  312. 

9.  Death  from  Burns  Received  from  Falling  over 
lamp  in  Consequence  of  Blow.  —  State  v.  Trusty, 

I  Penn.  (Del.)  319. 
Striking  Head  upon  Pavement  in  Falling.  — 

Brown  v.  State,  no  Ind  486. 

Striking  Chair  in  Falling  from  Blow.  —  Com. 
v.  McAfee,  108  Mass.  458,  n  Am.  Rep.  383. 

Throwing  Deceased  into  Pond.  —  Where  one 
who  had  had  his  pockets  picked,  seized  the 
offender,  and,  being  encouraged  by  a  con- 
course of  people,  threw  him  into  an  adjoining 
pond  by  way  of  avenging  the  theft  by  duck- 
ing him,  but  without  any  apparent  intention 
of  taking  his  life,  and  the  pickpocket  was 
drowned,  it  was  held  that  it  amounted  only 
to  manslaughter.  Rex  v.  Fray,  1  East  P.  C. 
236. 

Taking  Boy  Swimmer  into  Deep  Water.  —  A  de- 
fendant who  wilfully  and  forcibly  seizes  a 
boy  against  his  will  and  protest,  and  carries 
him  out  into  a  river  where  the  water  is  deep, 
whereby  he  is  drowned,  is  guilty  of  man- 
slaughter.   State  v.  Radford,  56  Kan.  591. 

10.  Death  from  Poison  Given  to  Excite  Sexual 
Passion.  —  Bechtelheimer  v.  State,  54  Ind. 
128. 

11.  Giving  Laudanum  to  Child. — Ann  v.  State, 

II  Humph.  (Tenn.)  159. 
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from  an  attempt  to  produce,  or  from  the  production  of,  an  abortion  has  been 
reduced  by  statute  from  murder,  which  it  is  at  common  law,1  to  man- 
slaughter,2 or  has  been  made  a  statutory  felony.3 

(2)  Reckless  or  Dangerous  Acts  —  (a)  In  General.  —  But  besides  these  acts 
which  are  unlawful  because  offenses  against  the  public  welfare,  there  are  many 
others  which  are  unlawful  because  they  jeopardize  the  personal  safety  of 
individuals.  The  law,  in  its  solicitous  regard  for  human  life,  considers  as 
unlawful  all  acts  which  are  dangerous  to  the  person  against  whom  they  arc 
directed,  and  not  justified  by  the  occasion,  no  matter  how  innocently  they 
may  be  performed,  and  hence  will  not  permit  a  person  to  do  an  act  imperiling 
the  safety  of  another  and  then  on  the  plea  of  accident  escape  liability  for  a 
homicide  of  which  his  reckless  conduct  was  the  occasional  though  involun- 
tary cause.4  Some  of  these  acts,  especially  when  committed  in  a  public 
place,  are  also  misdemeanors,  but  the  essence  of  their  unlawfulness  consists  in 
their  recklessness  and  the  danger  they  breed. 

(b)  Improper  Use  of  Firearms — ■  aa.  Reckless  Discharge- — In  Public  Place.  —  Thus 
if  a  person  wilfully  discharges  a  gun  in  a  street  or  other  public  place,  it  is  an 
act  of  such  recklessness  as  to  be  unlawful,  irrespective  of  the  consideration 
whether  it  is  or  is  not  a  misdemeanor,  and  if  some  one  is  killed  by  the  shot 
the  killing  is  at  least  manslaughter.5 

In  Attempt  to  Frighten  Person.  —  So  if  a  person  fires  a  gun  in  the  direction  of 
another,  intending  not  to  wound  but  merely  to  frighten  him,  and  the  inad- 
vertent discharge  strikes  and  kills,  the  act  being  one  of  great  recklessness, 
the  homicide  is  manslaughter  at  least,0  and  has  been  held  murder;7  and  the 


1.  See  supra,  this  title.  Murder. 

2.  Homicide  in  Attempt  to  Produce  Abortion  — 
Manslaughter  by  Statute. —  Yundt  v.  People,. 
65  111.  372;  People  v.  Olmstead,  30  Mich.  431; 
People  v.  Sessions,  58  Mich.  594;  People  v. 
McDowell.  63  Mich.  229;  People  v.  Seaman, 
107  Mich.  348,  61  Am.  St.  Rep.  326;  People  v. 
Abbott,  116  Mich.  263;  Slate  v.  Glass,  5  Ore- 
gon 73,  State  v.  Power,  (Wash.  1901)  63  Pac. 
Rep.  1112. 

Manslaughter  in  Second  Degree.  —  In  Missouri 
the  statute  has  made  the  homicide  man- 
slaughter in  the  second  degree.  State  v. 
Emerich,  87  Mo.  no;  State  v.  Fitzporter,  93 
Mo.  390;  State  v.  Edmonson,  131  Mo.  348; 
State  v.  McLeod,  136  Mo.  109. 

3.  Statutory  Felony.  —  Com.  v.  Jackson,  15 
Gray  (Mass.)  187;  Com.  v.  Railing,  113  Pa. 

St.  37. 

See  also,  under  the  English  Statute,  Reg.  v. 
Wilson.  Dears.  &  B.  127;  Reg.  v.  Farrow, 
Dears.  &  B.  164. 

Drugs  Taken  in  Defendant's  Absence.  —  The 

fact  that  a  defendant  procured  poison  for  a 
woman,  to  produce  an  abortion,  at  her  solicita- 
tion and  because  of  her  threat  to  kill  herself  if 
the  poison  was  not  gotten,  does  not  make  him 
guilty  of  her  death  if  she  takps  the  poison 
against  his  wishes  and  in  his  absence.  Reg. 
v.  Fretwell,  L.  &  C.  161 ;  Rex  v.  Russell,  1 
Moody  356. 

But  the  fact  of  his  absence  will  not  affect 
his  guilt  if  he  concurs  with  her  in  the  intent 
to  do  the  illegal  act.  Reg.  v.  Gaylor,  Dears. 
&  B.  288,  40  Eng.  L.  &  Eq.  556;  Reg.  v.  Wil- 
son, Dears.  &  B.  127;  Reg.  v.  Farrow,  Dears. 
&  B.  164. 

4.  Reckless  and  Dangerous  Acts. —  Com.  v. 
Matthews,  89  Ky.  287. 

In  Reg.  v.  Lortie,  9  Quebec  352,  where  the 
defendants  caused  the  death  of  a  habitual 
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drunkard  by  making  bets  upon  his  capacity  and 
so  inducing  him  to  drink  a  great  quantity  of 
liquor,  the  court  charged  that  if  the  drinks 
were  given  out  of  good  fellowship  no  liability 
attached  to  the  act,  but  if  they  were  given 
with  the  intention  of  making  the  deceased  ill 
or  drunk,  it  was  an  illegal  act  and  rendered 
the  defendants  guilty  of  manslaughter. 

Where  a  Party  Places  an  Obstruction  upon  a 
Railroad  Track,  with  the  intention  of  returning 
to  a  station  and  informing  the  conductor  of 
an  accommodation  train  thereof,  thereby 
hoping  to  secure  a  position  on  the  road  as  a 
reward,  and,  contrary  to  his  expectations,  an 
express  train  comes  first,  and,  though  he  tries 
to  stop  it,  an  accident  ensues  and  persons 
are  killed,  he  is  guilty  of  manslaughter. 
State  v.  Brown,  I  Houst.  Crim.  Cas.  (Del.) 
539- 

Driving  Wife  from  Home  by  Threats  of  Violence 
on  Inclement  Night. — Hendtickson  v.  Com.,  85 
Ky.  281,  7  Am.  St.  Rep.  596. 

5.  Reckless  Discharge  of  Gun  in  Public  Place.  — 

Rex  v.  Burton,  1  Stra.  481,  1  East  P.  C.  266; 
Sparks  v.  Com.,  3  Bush  (Ky.)  in,  96  Am. 
Dec.  196;  Smith  v.  Com.,  93  Ky.  318;  People 
v.  Fuller,  (Oyer  &  T.  Ct.)  2  Park.  Crim.  (N.  Y.) 
16;  Curtis  v.  State,  22  Tex.  App.  227,  58  Am. 
Rep.  635. 

Firing  at  Target  with  High-power  Rifle  With- 
out Taking  Proper  Precautions.  —  Reg.  v.  Sal- 
mon, 6  Q.  B.  D.  79,  14  Cox  C.  C.  494. 

6.  Shooting  at  Person  Not  Intending  to  Wound. 

—  Meade's  Case,  1  Lewin  C.  C.  184;  People  v. 
Stubenvoll,  62  Mich.  329;  State  v.  Vance,  17 
Iowa  138;  State  v.  Roane,  2  Dev.  L.  (13  N. 
Car.)  58;  Reddick  v.  State,  (Tex.  Crim.  1898) 
47  S.  W.  Rep.  993- 

7.  Homicide  Held  Murder.  —  State  v.  Cantieny, 
34  Minn.  1.  See  also  Colliei  v.  State,  39  Ga. 
31,  99  Am.  Dec.  4Aq. 
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fact  that  the  slayer  v.. is  an  officer  and  the  deceased  an  offender  whom  the 
former  was  attempting  to  arrest  does  not  excuse  the  act  if  the  circumstances 
would  not  have  justified  a  deliberate  killing.1 

hh  Accidental  Discharge  During  Improper  Use.  —  But  it  is  not  necessary  that  a 
iMin  should  he  intentionally  discharged  in  order  to  constitute  an  unintentional 
killing  with  it  manslaughter.  Any  unjustifiable  use  of  it  which  jeopardizes 
the  safety  of  another  is  unlawful,  and  if,  during  such  use,  it  is  unintentionally 
discharged  and  kills  another,  the  killing  is  manslaughter.8 

Pointing  Gun  at  Another.  —  Such  a  use  is  the  pointing  of  a  gun  at  another 
under  circumstances  which  would  not  excuse  its  intentional  discharge.  In 
many  of  the  states  this  has  been  made  a  statutory  misdemeanor,3  but  inde- 
pendently of  statute  the  act  is  so  universally  regarded  as  unlawful  that  an 
accidental  killing  proceeding  from  it  is  manslaughter,4  even  though  the  slayer 
did  not  know  the  gun  was  loaded.5 

Snapping  Gun  Supposed  to  Be  Harmless.  —  Even  more  dangerous  and  inexcusable 
is  the  act  of  snapping  a  gun  at  another  in  sport;  and  a  homicide  resulting 
from  such  unlawful  act  is  manslaughter,  notwithstanding  the  slayer  may  have 
acted  under  the  belief  that  the  gun  was  harmless.6 

Brandishing  Gun.  —  So  brandishing  a  loaded  gun  in  a  place  where  there  are 
other  persons  is  an  act  jeopardizing  their  safety,  and  if  one  of  them  be  killed 
by  an  accidental  discharge  of  the  weapon  the  killing  is  manslaughter.7 

(c)  Athletic  Sports  —  Death  of  Participant. — ■  Whether  the  death  of  a  participant  in 
a  sport  consisting  of  a  contest  of  physical  strength  and  skill  and  involving 
an  element  of  danger  is  to  be  accounted  manslaughter  or  excusable  homicide 
seems  to  depend  upon  the  purpose  of  the  contest  and  the  amount  of  danger 


1.  Homicide  by  Officer.  —  People  v.  Kilving. 
ton.  (Cul.  1894)  36  Pac.  Rep.  13;  Reneau  v. 
State,  2  Lea  (Tenn.)  720,  31  Am.  Rep.  626. 

Recklessly  Firing  at  Uncertain  Object.  —  In 
Parks  v.  Stale,  105  Ga.  242,  it  appeared  that 
the  defendant,  on  a  very  dark  night,  being 
attracted  by  a  noise  went  to  the  end  of  his 
house  and  discovered  an  object  in  his  yard 
which  he  hailed,  and,  receiving  no  response, 
and  believing  it  to  be  a  predatory  animal,  he 
fired  at  and  killed  the  deceased.  It  was  held 
that  a  charge  as  to  involuntary  manslaughter 
should  have  been  given. 

2.  Accidental  Discharge  During  Improper  Use. 
—  Burion  v.  Slate,  92  Ga.  449. 

Killing  Person  in  Unlawful  Attempt  to  Take 
Weapon  from  Him.  —  Adams  v.  State,  65  Ind. 
565. 

Drawing  Weapon  in  Anger.  —  The  drawing  of 
a  deadly  weapon  in  a  rude,  angry,  and  thieat- 
ening  manner,  not  in  necessary  self-defense, 
i?  an  unlawful  act  and  renders  an  accidental 
homicide  proceeding  from  such  act  man- 
slaughter. Minton  v.  Com.,  79  Ky.  461;  Slate 
v.  Haines.  160  Mo.  555;  State  v.  Grote,  109 
Mo.  345;  People  v.  Gleason,  1  Nev.  173. 

3.  Pointing  Gun  at  Another  —  Statutory  Misde- 
meanor, —  Henderson  v.  State,  98  Ala.  35 ;  Stale 
v.  Goodley,  9  Houst.  (Del.)  484;  Surber  v. 
State,  99  Ind.  71;  Siberry  v.  State,  149  Ind. 
684;  Williamson  v.  State,  1  Ohio  Cir.  Dec.  492, 
2  Ohio  Cir.  Ct.  292. 

But  it  is  not  necessary  to  constitute  man- 
slaughter lhat  the  gun  should  have  been 
pointed  at  the  deceased.  It  is  sufficient  if  the 
accused  intentionally  pointed  the  pistol  at 
another.    Johnson  v.  State,  94  Ala.  35. 

4.  Independently  of  Statute.  —  Reg.  v.  Weston, 
14  Cox  C.  C.  346;  Stale  v.  Benham,  23  Iowa 
154,  92  Am.  Dec.  417;   State  v.  Tippet,  94 


Iowa  646;  York  v.  Com.,  82  Ky.  360;  Chrystal 
v.  Com..  9  Bush  (Ky.)  672;  Murphy  v.  Com., 
(Kv.  1893)  22  S.  W.  Rep.  649;  People  v.  Slack, 
90  Mich.  448:  Meyers  v.  Slate,  (Miss.  1898)  23 
So.  Rep.  428;  State  v.  Vines,  93  N.  Car. 
493- 

Handing  Pistol  to  Another  Muzzle  Foremost.  — 

But  the  mere  fact  that  a  person  hands  a  pis- 
tol to  another  wilh  the  muzzle  towards  him  is 
not  such  a  reckless  handling  of  it  as  to  make 
the  death  of  the  latter  in  consequence  of  its 
accidental  discharge  ciiminal.  Fitzgerald  v. 
State,  112  Ala.  34. 

5.  Reg.  v.  Campbell,  11  Cox  C.  C.  323;  Reg. 
v.  Jones,  12  Cox  C.  C.  628. 

6.  Snapping  Gun  Supposed  to  Be  Harmless.  — 
Cook  v.  State,  93  Ga.  200;  State  v.  Morrison, 
104  Mo.  638.  But  see  Robinson  v.  State,  I 
Coldw.  (Tenn.)  120,  78  Am.  Dec.  487. 

In  State  v.  Hardie,  47  Iowa  647,  29  Am.  Rep. 
496,  the  defendant  killed  the  deceased,  whom 
he  was  attempting  to  frighten  by  snapping 
at  her  a  revolver  supposed  to  be  harmless. 
The  revolver  had  been  found  in  the  road  above 
five  years  before  with  one  load  in  it.  The 
finder  had  repeatedly  tried  to  shoot  the  load 
from  it,  but  it  would  not  go  off.  He  had  then 
tried  to  punch  the  load  out  but  could  not  move 
it,  and  the  revolver  had  been  thrown  aside  as 
useless.  It  was  held  that  the  defendant  was 
guilty  of  manslaughter.  See  also  Rampton's 
Case,  1  East  P.  C.  267. 

Killing  with  Gun  Loaded  with  Paper  Wad  Only. 
—  Nelson  v.  State,  6  Baxt.  (Tenn.;  418. 

7.  Brandishing  Gun.  —  Pool  v.  State,  87  Ga. 
526-  Embry  v.  Com.,  (Ky.  1889)  12  S.  W.  Rep. 
383;  State  v.  Emery,  78  Mo.  77,  47  Am.  Rep. 
92;  Howard  v.  State,  25  Tex.  App.  686;  Brit- 
tain  v.  State,  36  Tex.  Crim.  406;  State  v.  Cross, 
42  W.  Va.  253. 
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incident  to  it.  If  the  purpose  of  each  contestant  is  to  injure  his  antagonist, 
and  the  instruments  employed  are  adapted  to  the  accomplishment  of  the  pur- 
pose, a  death  ensuing  therefrom  is  doubtless  manslaughter.  And  so  it  would 
be  if,  though  the  purpose  was  innocent,  the  parties  incautiously  made  use  of 
improper  and  dangerous  weapons.1  But  if  the  purpose  of  the  sport  is  merely 
to  exhibit  strength  and  skill  and  the  instruments  employed  are  not  dangerous, 
the  possibility  that  death  may  result  will  not,  if  it  happen,  convert  that  which 
is  a  misfortune  into  an  offense.2  Of  course,  if  the  sport  be  per  sc  unlaw  ful, 
or  if  during  the  playing  of  a  lawful  game  one  of  the  players  does  an  unlawful 
act  producing  death,  in  either  case  the  homicide  is  manslaughter.3 

Death  of  Outsider.  —  If  a  sport  is  immoral,4  or  being  dangerous  to  others  is 
engaged  in  at  an  improper  place,5  the  death  of  an  outsider  attributable  to 
such  unlawful  sport  is  manslaughter  in  all  engaged. 

(d)  Practical  Jokes.  —  A  death  happening  in  consequence  of  an  act  intended 
merely  to  effect  a  practical  joke  will  be  manslaughter  if  the  act  be  dangerous 
to  the  life  of  the  person  upon  whom  the  joke  is  played  and  death  results 
therefrom  as  a  natural  consequence.6 

(e)  Abandonment  of  Children.  —  If  a  mother,  without  intent  to  cause  the  death 
of  her  child,  but  merely  from  a  desire  to  relieve  herself  from  the  burden  of 
its  support,  or  from  some  other  motive  not  felonious,  abandons  it  i'n  a  place 
where  it  is  likely  to  be  found  and  taken  care  of,  and  the  child  dies  from 
exposure  to  the  elements  or  from  want  of  attention  to  its  needs,  she  is  guilty 
of  manslaughter.7  But  if,  with  intent  to  cause  the  death  of  the  child,  or 
with  callous  indifference  to  it.s  fate,  she  leaves  it  in  a  remote  and  unfrequented 
spot,  where  it  is  not  likely  to  be  found,  she  will,  if  it  dies,  be  guilty  of 
murder.8 

d.  Improper  Performance  of  Lawful  Acts  —  (i)  Wilful  Misbehavior 
—  (a)  immoderate  Punishment.  —  Proceeding  from  the  consideration  of  homicides 


1.  Use  of  Dangerous  Weapon  in  Sport. — "  Upon 
ith is  distinction,  as  I o  the  nal  ure  of  the  w;apon, 
Sir  John  Chichester's  case  (Aleyn  12,  Keilw. 
108)  seems  to  have  turned,  who  unfortunately 
killed  his  man  servant  as  he  was  playing  with 
him.  Sir  John  passed  at  him  with  his  sword  in 
the  scabbard,  which  the  latter  parried  with  a 
bed-staff;  and  in  the  heat  of  the  exercise  the 
chape  of  the  scabbard  fell  off,  and  the  servant 
was  killed  by  the  point  of  the  sword.  Mr. 
Jusiice  Foster  thinks,  in  conformity  with  Lord 
Hale,  that  there  was  evidently  a  want  of  com- 
mon caution  in  making  use  of  a  deadly  weapon 
in  so  violent  an  exercise,  where  it  was  highly 
probable  that  the  chape  might  be  beaten  off, 
which  would  necessarily  expose  his  servant  to 
great  bodily  harm.  It  was  therefore  righily 
adjudged  to  be  manslaughter."  1  East  P.  C. 
269. 

A  Prize  Fight  Is  an  Unlawful  Proceeding,  and 
if  one  of  the  contestants  die  from  the  blows 
received  the  party  inflicting  them  is  guilty  of 
manslaughter.  Ward's  Case,  1  East  P.  C. 
270.  See  also  Rex  v.  Hargrave,  5  C.  &  P.  170, 
24  E.  C.  L.  260;  Rex  v.  Murphy,  6  C.  &  P. 
103,  25  E.  C.  L,  301. 

2.  Sparring  Match.  —  Hence  there  seems  to 
te  nothing  unlawful  per  se  in  a  sparring  match 
(unless  perhaps  the  men  continue  the  contest 
until  they  are  so  weak  that  a  dangerous  fall  is 
likely  to  be  the  result  of  the  continuance  of 
the  sport),  and  death  caused  by  an  injury  re- 
ceived during  a  sparring  match  which  is  prop- 
erly conducted  does  not  amount  to  man- 
slaughter.   Reg.  v.  Young,  10  Cox  C.  C.  371. 

Whetner  a  sparring  exhibition  is  an  offense 
21  C.  of  L,— 13  193 


within  the  Penal  Code  of  A'erv  York,  §  458, 
declaring  to  be  guilty  of  a  misdemeanor  one 
who  does  any  act  to  further  "  a  contention  or 
fight,  *  *  *  or  a  fight  commonly  called 
a  ring  or  prize  fight,"  is  a  question  for  the 
jury.  People  v.  Fitzsimmons,  (Ct.  Sess.)  34 
N.  Y.  Supp.  1  ro2. 

3.  Unlawful  Act  in  Lawful  Game.  —  Reg.  v. 
Bradshavv,  14  Cox  C.  C.  S3. 

4.  Immoral  Sports. —  Foster  261;  1  East  P. 
C.  270;  4  Black.  Coin,  t S3. 

5.  Sports  Dangerous  to  Outsiders.  —  Reg.  v, 
Salmon,  14  Cox  C.  C.  494. 

6.  Death  Ensuing  From  Practical  Joke.  —  Thus 
in  Rex  v.  Sullivan,  7  C.  &  P.  641,  32  E.  C.  L. 
66g,  where  a  lad  in  frolic,  without  intention  to 
harm  any  one,  took  ihe  trap  stick  out  of  the 
front  part  of  a  cart,  in  consequence  of  which  it 
upset  and  killed  the  driver,  it  was  held  that 
the  lad  was  guilty  of  manslaughter. 

So  in  Errington's  Case,  2  Levvin  C.  C.  217, 
where  some  persons  in  sport  covered  another 
with  straw  and  set  fire  to  it,  intending  merely 
10  frighten  him,  his  death  in  consequence  of 
the  burns  so  received,  was  held  manslaugh- 
ter. 

Acts  Committed  in  Brutal  Fun. —  In  Rex  v. 

Martin,  3  C.  &  P.  2ir,  14  E.  C.  L.  273,  a  de- 
fendant was  adjudged  guilty  of  manslaughter 
by  causing  the  death  of  a  child  from  giving  it, 
in  brutal  fun,  spiril  uous  liquors  in  a  quantity 
unfit  for  its  lender  a«e. 

7.  Abandonment  of  Children.  —  Reg  v.  Walters, 
C.  &  M.  164,  41  E.  C.  L.  94;  Gibson  v.  Com., 
(Ky.  1899)  5°S.  W.  Rep.  532. 

8.  See  supra,  this  title,  Murder. 
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resulting  from  acts  which  are  unlawful  in  themselves  to  those  which  result 
from  acts  unlawful  from  the  mode  of  their  performance,  there  will  be  considered 
first  those  cases  in  which  the  unlawfulness  has  arisen  from  wilful  misbehavior, 
and  second,  those  in  which  it  was  the  result  of  negligence.  A  striking  instance 
of  the  first  is  a  death  resulting  from  the  infliction  of  immoderate  punishment. 
The  right  to  enforce  discipline  by  proper  punishment  is  an  incident  of  every 
rel.it ion,  such  as  parent  and  child,  master  and  apprentice,  officer  and  private, 
in  which  an  authority  over  the  person  of  an  inferior  is  vested  in  a  superior, 
and  if,  in  the  exercise  of  this  right,  in  a  reasonable  and  proper  manner,  the 
superior  inadvertently  inflicts  an  injury  upon  the  inferior  resulting  in  his  death 
it  will  be  a  mere  misadventure  to  which  no  criminality  attaches.1  But  if  the 
correction  exceeds  the  bounds  of  due  moderation,  either  in  the  measure  or 
m  inner  of  punishment,  and  the  victim  dies  in  consequence,  the  homicide  is 
murder  or  manslaughter  according  to  the  circumstances.  If  these  show  the 
punishment  to  have  been  maliciously  and  cruelly  administered  the  homicide 
is  murder,*  otherwise  it  is  manslaughter  only.3 

(b)  Excessive  Violence  of  Officer.  —  Another  instance  is  the  case  of  an  officer,  who, 
meeting  some  slight  resistance  in  the  performance  of  his  duty,  uses  such  exces- 
sive violence  in  compelling  submission  to  his  authority  as  inadvertently  to 
cause  the  death  of  the  resisting  party.  This  is  manslaughter  at  least,  for 
though  the  act  of  the  officer  was  lawful  in  itself,  he  made  it  unlawful  from 
the  manner  in  which  he  executed  it.4 

(c)  Ejecting  Trespasser  with  Unlawful  Violence.  —  So  if  a  person  causes  the  death 
of  a  trespasser  by  using  excessive  force  in  ejecting  him  from  the  premises  the 
assailant  is  guilty  of  manslaughter.5 

(2)  Culpable  Negligence  —  (a)  General  Principles.  —  Manslaughter  from  negli- 
gence may  occur  either  from  the  doing  of  a  lawful  act  without  proper  care  or 
caution  or  from  the  negligent  omission  of  some  act  which  the  accused  was 
under  a  legal  obligation  to  perform.6     To  warrant  a  conviction  of  man- 

1.  Right  to  Administer  Proper  Correction. —  extenuate  the  homicide,  yet  they  were  clearly 

But  ine  law  as  to  correction  has  reference  only  of  opinion  that  he  was  guilty  of  manslaughter, 

to  persons  capable  of  appreciating  it  and  not  his  violence  so  far  exceeding  the  necessity  of 

to  an  infant  two  years  of  age.    A  father  is,  the  case.    Goffe's  Case,  1  Vent.  216,  I  East  P. 

therefore,  not  justified  in  correcting  so  small  C.  297. 

a  child  by  whipping  it,  and  if  the  infant  dies  in  Excessive  Violence  in  Controlling  Insane  Patient, 

consequence    the    father  is  guilty   of   man-  —  In  State  v.  Brown,  2  Marv.  (Del.)  380,  the 

slaughter.     Reg.  v.  Griffin,   11  Cox   C.    C.  defendants,  who,  while  acting  as  attendants  in 

402.  an  insane  asylum,  caused  the  death  of  a  re- 

2.  Immoderate  Correction  —  When  Murder. —  fractorv  inmate  while  attempting  to  bathe  him, 
Grey's  Case,  J.  Kel.  64,  1  East  P.  C.  261;  by  using  more  force  than  was  necessary  to 
Powell  v.  State,  67  Miss.  119.  compel  his  submission,  were  held  guilty  01 

3.  Excessive  Punishment  of  Child  by  Parent, —  manslaughter. 

1  East  P.  C.  261;  Rex  v.  Cheeseman,  7  C.  &  5.  Ejectment  of  Trespasser  with  Unlawful  Vio- 

P-  455.  32  E.  C.  L.  583.                                .  lence.  —  State  v.  Vance,  17  Iowa  138. 

Correction  of  Child  with  Improper  Instrument.  A  kick  is  not  a  justifiable  mode  of  turning  a 

—  Montgomery  v.  Com.,  (Ky.  1901)  63  S.  W.  man  out  of  a  house  though  he  is  a  trespasser, 

Rep.  747.  and  if  it  causes  death  it  is  manslaughter. 

Tying  Up  Boy  in  a  Sack —  Manslaughter. —  Wild's  Case,  2  Lewin  C.  C.  214. 

State  v.  Fields,  70  Iowa  T96.  6.  Negligence  Predicated  upon  Duty.  —  Negli- 

Excessive  Correction  of  Pupil  by  Master.  —  Reg.  gence  cannot  be  predicated  upon  an  omission 

v.  Hopley,  2  F,  &  F.  202.  to  do  an  act  unless  there  was  some  legal  obli- 

Excessive  Punishment  of   Soldier.  —  Reg.    v.  gation  to  perform  it.    The  private  servant  of 

Siowe,  2  Nova  Scotia  Dec.  121.  the  owner  of  a  tramway  crossing  a  public  road 

4.  Excessive  Violence  of  Officer. — -O'Connor  was  entrusted  to  watch  it;  while  he  was  ab- 
v.  State,  64  Ga.  125,  37  Am.  Rep.  58;  Rex  v.  sent  from  his  duty  an  accident  happened,  and 
Sherman,  1  Hawaii  88.  See  also  Carter  v.  a  person  was  killed.  The  pri vate  act  did  not 
State,  30  Tex.  App.  551,  28  Am.  St.  Rep.  944.  require  the  owner  to  watch  the  tramway.  It 
Thus  where  a  collector  having  distrained  for  a  was  held  that  there  was  no  duty  between  the 
duty  laid  hold  of  a  maid  servant  who  stood  at  owner  and  the  public,  and,  therefore,  his  serv- 
the  door  to  prevent  the  distress  being  carried  ant  was  not  guilty  of  negligence  so  as  to 
away,  and  beat  her  head  and  back  several  make  him  guilty  of  manslaughter.  Reg.  v. 
times  against  the  door  post,  of  which  she  Smith,  11  Cox  C.  C.  210.  And  see  supra,  this 
died;  although  the  court  held  her  opposition  title,  Elements  of  Criminal  Homicide  —  Mode  of 
to  the  officer  to  be  a  sufficient  provocation  to  Killing-^  Wilful  or  Negligent  Omission  to  Act, 
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slaughter  on  cither  ground  the  conduct  of  the  accused  must  have  been  the 
proximate  cause  of  death,1  and  characterized  by  such  a  degree  of  culpability 
as  amounts  to  gross  negligence.'-4  What  constitutes  culpable  negligence  is  a 
question  for  the  jury.3 

Contributory  Negligence.  —  If  these  essentials  appear  the  fact  that  the  deceased 
was  guilty  of  contributory  negligence  is  immaterial,  for,  while  it  would  be  a 
complete  defense  to  an  action  for  the  private  injury  resulting  from  the  homi- 
cide, it  is  no  defense  to  a  prosecution  for  the  public  wrong.4 

(b)  Negligence  in  Respect  to  Dangerous  Agencies  —  aa.  In  General.  —  One  who 
employs,  controls,  or  operates  a  dangerous  agency,  though  for  a  lawful  pur- 
pose, is  bound  to  exercise  a  degree  of  care  and  vigilance  in  its  use  or  keeping 
commensurate  with  the  danger  incident  thereto,  and  if  another  is  killed  by 
such  agency,  under  circumstances  which  a  jury  considers  culpable  negligence, 
the  homicide  is  manslaughter. 5 

66.  Operation  of  Railroads.  —  Hence  a  person  employed  in  the  operation  of 
a  railroad  is  criminally  liable  for  a  death  resulting  from  culpable  negligence  in 
the  performance  of  a  duty  with  which  he  is  individually  charged.  Thus  an 
engineer  will  be  held  responsible  if  he  negligently  kills  a  person  by  running 
his  locomotive  over  him,6  or  by  bringing  his  train  into  collision  with  another;  7 
but  not  so  the  fireman  8  or  brakeman,9  for  their  duties  do  not  give  them  any 
control  over  or  entail  any  liability  for  the  movement  of  the  train.    Yet  a 


1.  Negligence  of  Accused  Must  Be  Proximate 
Cause  of  Death.  —  People  v.  Eberly,  2  Colo.  L. 
Rep.  78. 

Supervening  Negligence  of  Third  Person.  —  The 

negligence  of  a  defendant  is  not  the  proximate 
cause  of  death  where  the  negligence  of  some 
other  person  intervenes  between  his  act  or 
omission  and  the  fatal  result.  Reg.  v.  Ledger, 
2  F.  &  F.  857;  Reg.  v.  Jones,  11  Cox  C.  C.  544. 

Thus  the  fact  that  a  person  having  charge 
of  a  steam  engine  negligently  went  away  and 
left  it,  will  not  make  him  guilty  of  the  death 
of  a  person  from  the  act  of  a  third  party  who 
started  the  engine  in  motion.  Hilton's  Case, 
2  Lewin  C.  C.  214. 

Casual  Connection.  —  Trustees  appointed 
under  a  local  act  for  the  purpose  of  repairing 
roads  in  a  district,  with  power  to  contract  for 
executing  such  repairs,  are  not  chargeable 
with  manslaughter  if  a  person  using  one  of 
such  roads  is  accidentally  killed  in  conse- 
quence of  the  road  being  out  of  repair  through 
neglect  of  the  trustees  to  contract  for  repair- 
ing it.  Reg.  v.  Pocock,  17  Q.  B.  34,  79  E.  C. 
L.  34,  5  Cox  C.  C.  172. 

2.  Negligence,  to  Be  Culpable,  Must  Be  Gross.  — 
Reg.  v.  Finney,  12  Cox  C.  C.  625;  Reg.  v. 
Doherty,  16  Cox  C.  C.  306;  Reg.  v.  Franklin, 
15  Cox  C.  C.  163;  Com.  v.  Matthews,  89  Ky. 
287. 

Negligence,  to  be  criminal,  must  be  so  great 
as  to  indicate,  on  the  part  of  the  person  guilty 
of  it,  an  indifference  to  the  consequences  which 
might  result  therefrom.  People  v.  Eberly.  2 
Colo.  L.  Rep.  78. 

A  mere  intellectual  defect  or  mistake  of 
judgment  is  not  criminal.  Reg.  v.  Elliott,  16 
Cox  C.  C  710. 

3.  Culpable  Negligence  a  Question  of  Fact.  — 
People  v.  Buddensieck,  (Supm.  Ct.  Gen.  T.)  4 
N.  Y.  Crim.  230,  103  N.  Y.  487,  57  Am.  Rep. 
766;  Com.  v.  Kuhn,  1  Pittsb.  (Pa.)  13. 

4.  Contributory  Negligence  No  Defense.  —  Rex 
v.  Walker,  1  C.  &  P.  320,  11  E.  C.  L.  408;  Reg. 
V,  Swindall,  ?C,  &  K,  230,  61  E.  C,  L,  230,  2 


Cox  C.  C.  141 ;  Reg.  v.  Jones,  n  Cox  C.  C. 
544.  Reg.  v.  Kew,  12  Cox  C.  C.  355;  U.  S.  v. 
Keller,  19  Fed.  Rep.  633.  But  see  Reg.  v. 
Birchall,  4  F.  &  F.  1087. 

Contributory  Negligence  of  Third  Parties  No 
Defense.  —  Reg.  v.  Haines,  2  C.  &  K.  368.  61  E. 
C.  L.  368 

5.  Negligence  in  Respect  to  Dangerous  Agencies. 

—  People  v.  Melius,  (Oyer  &  T.  Ct.)  1  N.  Y. 
Crim.  39. 

Turning  Out  Vicious  Horse  upon  Common.  — 

Reg.  v.  Dant,  10  Cox  C.  C.  102. 

Omission  to  Ventilate  Mine.  —  Reg.  v.  Haines, 
2  C.  &  K.  368,  61  E.  C.  L.  368. 

Omission  to  Replace  Stage  over  Mouth  of  Mine 
Shaft.  —  Reg.  v.  Hughes,  Dears.  &  B.  248,  7 
Cox  C.  C.  301. 

Negligent  Handling  of  Firearms.  —  Rampton's 
Case,  J.  Kel.  41;  State  v.  Justus,  11  Oregon 
178,  50  Am.  Rep.  470;  Howard  v.  State,  25 
Tex.  App.  686. 

Negligent  Repair  of  Cannon  by  Iron  Founder.  — 
Rex  v.  Carr,  8  C.  &  P.  163,  34  E.  C.  L.  336. 

Unskilful  Performance  of  Surgical  Operation  by 
Layman. —  State  v.  Center,  35  Vt.  378. 

6.  Negligently  Running  Locomotive  over  Per- 
son. —  Com.  v.  Kuhn,  1  Pittsb.  (Pa  )  13. 

Driving  Horse  Car  over  Pedestrian.  —  Com.  v. 
Metropolitan  R.  Co.,  107  Mass.  236. 

7.  Negligently  Causing  Collision  of  Trains.  — 
Reg.  v.  Birchall,  4  F.  &  F.  1087;  State  v.  Dor- 
sey,  118  Ind.  167,  10  Am.  St.  Rep.  in;  Com. 
v.  Cook.  8  Pa.  Co.  Ct.  486. 

Conductor  Ordering  Train  to  Cross  Another 
Line  Ahead  of  Train  then  Due.  —  Com.  v.  Hart- 
well,  128  Mass.  4T5,  35  Am.  Rep.  391. 

Effect  of  Observance  of  Special  Rules.  —  Reg.  v. 
Trainer,  4  F.  &  F.  105. 

When  Duty  Cannot  Be  Fixed,  Defendant  Entitled 
to  Acquittal.  —  Reg  v.  Gray,  4  F.  &  F.  1098. 

8.  Fireman  Not  Responsible  for  Movement  of 
Train. —  Reg.  v.  Trainer,  4  F.  &  F.  105. 

9.  Brakeman  Not  Liable  for  Trains  Running 
over  Person.  —  Anderson  v.  State,  27  Tex.  App. 
177,  n  Am.  St.  Rep.  189. 
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brake  man  may  be  guilty  of  culpable  negligence  by  his  failure  to  go  back  and 
warn  a  following  train  that  his  own  train  has  stopped  on  the  line.1  So  a 
switchtender  a  or  track  foreman  3  may  be  guilty  of  manslaughter  if  the  former 
by  negligently  misplacing  a  switch,  or  the  latter  by  negligently  onr'tting  to 
notify  hi  approaching  train  that  a  rail  has  been  removed,  derails  a  train  and 
kills  some  one  thereon. 

...  Management  of  Vessels  —  {ad)  At  Common  Law.  —  The  master,  pilot,  or  other 
officer  in  charge  of  a  vessel  is  guilty  of  manslaughter  if,  by  his  culpable  negli- 
;;(  ikv  in  navigating  the  vessel,  he  causes  the  death  of  another  person.  The 
principle  is  general,  but  under  the  common  law  the  prosecutions  seem  to  have 
been  confined  almost  exclusively  to  casualties  in  which  one  vessel  ran  down 
another.4 

{/>/>)  Under  United  Slates  Statute.—  But  under  the  United  States  statute  declaring 
"  that  every  captain,  engineer,  pilot,  or  other  person  employed  on  any  steam- 
boat or  vessel,  by  whose  misconduct,  negligence,  or  inattention  to  his  duties 
on  such  vessel,  the  life  of  any  person  is  destroyed,"  shall  be  deemed  guilty 
of  manslaughter,5  the  prosecutions  have  taken  a  much  wider  range,  includ- 
ing indictments  against  pilots  for  negligence  in  causing  collisions  6  or  in  strand- 
ing vessels,7  against  engineers  for  explosions  of  boilers,**  and  against  captains 
for  negligence  in  permitting  a  part  of  the  deck  of  a  vessel  to  be  left  unguarded 
by  a  rail,9  in  causing  the  burning  of  a  vessel  by  making  excessive  fires  in  order 
to  race  with  another  boat, 10  or  in  failing  to  ascertain  the  damage  sustained  by 
the  vessel  from  a  collision  and  to  beach  it  promptly  to  prevent  its  sinking. 11 
The  operation  of  the  statute  is  restricted  by  constitutional  limitations  to  the 
navigable  waters  of  the  United  States,18  but  within  these  limits  it  includes 
every  description  of  water  craft  or  other  artificial  contrivance  used,  or  capable 
of  being  used,  as  a  means  of  transportation  by  water. 13 

dd.  Driving  Vehicles.  —  If  the  driver  of  a  vehicle  upon  a  public  highway 
urges  the  horse  to  such  an  improper  speed,  or  so  wilfully  or  negligently  mis- 

1.  Failure  of  Brakeman  to  Warn  Following  negligence,  or  inattention  in  such  degree  and 
Train.  —  People  v.  Melius,  (Oyer  &  T.  Ct.)  I  of  such  a  character  as  to  have  produced  the 
N.  Y.  Crim.  39.  results  set  forth  in  the  indictment,  irrespective 

Failure  of  Switchman  to  Give  Proper  Signal.  of  ihe  intention  of  the  person  charged.  U.  S. 
—  Reg.  v.  Pargeler,  3  Cox  C.  C.  191.  v.  Warner,  4  McLean  (U.  S.)  463,  28  Fed.  Cas. 

2.  Switchtender  Misplacing  Switch.  —  State  v.      No.  16.643. 

O'Brien,  32  N.  J.  L.  169.  6.  Pilot  Causing  Collision.  —  U.  S.  v.  Keller, 

3.  Track  Foreman's  Failure  to  Erect  Danger  Sig-  19  Fed.  Rep.  633;  People  v.  Welch,  74  Hun 
nals.  —  Reg.  v.  Benge,  4  F.  &  F.  504.  (N.  Y.)  474,  141  N.  Y.  266,  38  Am.  St.  Rep.  793. 

Applying  Brake  to  Handcar  Too  Suddenly. —  7.  Pilot  Stranding  Vessel.  —  In  re  Doig,  4  Fed. 

White  v.  State,  84  Ala.  421.  Rep.  193. 

4.  Negligently  Running  One  Vessel  Down  with  8.  Explosion  of  Boiler.  —  U.  S.  v.  Taylor,  5 
Another. —  Reg.  v.  Taylor,  9  C.  &  P.  672,  38  E.  McLean  (0\  S.)  242,  28  Fed.  Cas  No.  16,441. 
C.  L.  284.  See  also  The  Henry  Clay,  11  Fed.  Cas.  No. 

If  a  native  pilot  on  board  a  foreign  vessel  by  6,375. 

his  own  negligence  fails  to  make  the  foreign  9.  Permitting  Deck  to  Be  Unguarded  by  Rail. — 

sailors  understand  his  directions  he  will  te  U.  S.  v.  Beacham,  29  Fed.  Rep.  284. 

held  guilty  of  manslaughter  if  a  boat  is  run  10.  Burning  of  Steamboat  from  Excessive  Fires 

down  by  the  vessel  and  a  life  is  lost  in  conse-  in  Furnace.  —  People  v.  Sheriff,  (Supm.  Ct.)  1 

quence.    Reg.  v.  Spence,  1  Cox  C.  C.  352.  Park.  Crim.  (N.  Y.)  659. 

For  cases  in  which  the  evidence  was  held  11.  Failure  to  Ascertain  Damage  and  Beach  Boat, 

insufficient  to  warrant  a  conviction  see  Rex  — U.  S.  v.  Warner,  4  McLean  (U.  S.)  463,  28 

v.  Allen,  7  C.  &  P.  153,  32  E.  C.  L.  475;  Rex  v.  Fed.  Cas.  No.  16.643.    But  if  the  passengers 

Green,  7  C.  &  P.  156,  32  E.  C.  L.  477.  who  lost  their  lives,  unnecessarily  and  indis- 

A  Waterman  in  Charge  of  a  Boat  is  guilty  of  creetly  left  the  boat  when  sinking,  on  floats 

manslaughter  if  a  pasrenger  is  drowned  by  the  and  rafts,  and  were  drowned,  the  loss  of  their 

waterman's  gross  carelessness  in  managing  lives  is  not  so  connected  with  and  a  neces- 

the  boat  or  in  taking  on  board  in  the  first  in-  saiv  result  of  the  defendant's  negligence  as  to 

stance  a  greater  number  of  passengers  than  render  him  responsible  for  such  loss  of  life, 

it  was  capable  of  carrying  safely.    Reg.  v.  12.  Statute  Limiting  to  Navigable  Waters  of 

Williamson,  1  Cox  C.  C.  97.  United  States.  —  U.  S.  v.  Beacham,  29  Fed. 

5.  Revised  Statutes  U.  S.,  §  5.344.  Rep.  284. 

The  Essence  of  the  Crime  under  the  Statute  con-  13.  Statute  Includes  Every  Description  of  Water 

sists  in  the  fact  of  there  being  misconduct,  Craft,  —  U.  S.  v.  Holmes.  104  Fed.  Rep.  884. 
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manages  him  as  to  throw  out  and  kill  an  occupant  either  of  his  own  vehicle  1 
or  of  another  with  which  his  own  comes  into  collision,2  or  from  the  same  cause 
runs  over  and  kills  a  pedestrian,3  the  homicide  is  manslaughter. 

ee.  Operating  Machinery.  —  If  a  person  in  charge  of  machinery,  upon  the 
proper  operation  of  which  human  safety  depends,  operates  it  so  negligently  as 
to  cause  the  death  of  another,4  or  negligently  leaves  it  in  charge  of  an  avow- 
edly incompetent  person,  by  whose  ignorant  mismanagement  another  is  killed,5 
the  homicide  is  in  either  case  manslaughter  in  the  person  to  whose  negligence 
or  inattention  the  death  may  be  attributed. 

ff.  Erecting  Buildings.  —  If  a  person  by  culpable  negligence  in  the  selection 
and  use  of  improper  materials  in  the  construction  of  a  building,  or  by  building 
in  a  negligent  manner,  causes  it  to  fall,  he  is  guilty  of  manslaughter  if  another 
person  be  killed  thereby.6 

gg.  Negligence  of  Physicians  and  Surgeons.  —  If  a  physician  in  prescribing 
medicine  or  by  adopting  a  certain  course  of  treatment,  or  if  a  surgeon  in  per- 
forming an  operation,  kills  his  patient  by  criminal  negligence,  he  is  guilty  of 
manslaughter.7  The  measure  of  culpability  as  applied  to  the  acts  of  medical 
men  is  peculiar  to  them  and  will  be  discussed  elsewhere.8 

e.  Wilful  or  Negligent  Omission  of  Duty — (i)  Failure  to  Rescue 
Person  from  Peril.  —  If  a  person  who  sustains  to  another  the  legal  relation  of 
protector,  as  husband  to  wife,  parent  to  child,  master  to  seaman,  etc.,  know- 
ing such  person  to  be  in  peril  of  life,  wilfully  or  negligently  fails  to  make  such 
reasonable  and  proper  efforts  to  rescue  him  as  he  might  have  done  without 


1.  Killing  Companion  by  Negligently  Driving 
Vehicle.  —  A  man  who  takes  another  inio  a 
trap  with  the  intention  of  driving  him  is  bound 
to  exercise  reasonable  care  in  regard  to  his 
safety,  and  if  the  trap  is  overturned  by  the 
driver's  culpably  negligent  driving  and  causes 
the  death  of  the  other,  the  driver  is  guilty  of 
manslaughter.  Reg.  v.  Jones,  II  Cox  C.  C. 
5+4- 

And  it  is  immaterial  whether  the  deceased 
was,  without  volition  on  his  part,  thrown 
from  the  vehicle,  or  whether  he  was  thrown  in 
attempting  to  get  out  of  it.  Morris  v.  Stale, 
35  Tex.  Crim.  313. 

Killing  Passenger  by  Upsetting  Omnibus.  — 
Rex  v.  Timmins,  7  C.  &  P.  499,  32  E.  C.  L. 
600. 

2.  Belk  v.  People,  125  111.  584. 

3.  Running  over  Pedestrian  by  Excessive  Speed 
in  Driving.  —  Reg.  v.  Swindall,  2  C.  &  K.  230, 
61  E.  C.  L.  230;  People  v.  Pearne,  118  Cal. 
154- 

The  facl  that  the  deceased  might  have  gotten 
out  of  the  way  if  he  had  not  been  in  a  state  of 
intoxication  is  immaterial.  Rex  v.  Walker, 
1  C.  &  P.  320.  11  E.  C.  L.  408. 

The  Fact  that  the  Street  Was  Unusually 
Crowded  from  any  public  procession,  or  other 
cause,  instead  of  excusing  a  driver  when 
proceeding  at  his  ordinary  pace,  and  with 
ordinary  care,  requires  him  to  be  particularly 
cautious,  and  m?y  tend  to  render  him  crimi- 
nally answerable  for  any  accidents  ensuing 
from  driving  at  a  rate  and  with  those  precau- 
tions which  he  might  have  ordinarily  observed. 
Reg.  v.  Murray,  5  Cox  C.  C.  509. 

Killing  Pedestrian  by  Negligent  Mismanage- 
ment of  Vehicle. —  Knight's  Case,  1  Lewin  C. 
C.  168;  Rex  v.  Grout,  6  C.  &  P.  629,  25  E.  C. 
L.  569;  Reg.  v.  Cavendish,  Ir.  R.  8  C.  L.  178; 
Lee  v.  State,  I  Coldw.  (Tenn.)  62. 

But  the  fact  that  the  defendant  was  driving 


along  a  public  road,  without  reins,  will  not 
make  him  guilty  of  manslaughter  for  the  death 
of  a  child  unless  he  could  have  saved  the  life 
of  the  child  had  he  been  driving  with  reins  in 
his  hands.  Reg.  v.  Dalloway,  2  Cox  C.  C. 
273- 

4.  Negligent  Operation  of  Machinery.  —  In  Rig- 
maidon's  Case,  1  Lewin  C.  C.  180,  the  prisoner, 
a  wine  merchant,  was  convicted  of  man- 
slaughter in  having,  by  his  negligence  in  the 
manner  of  slinging  a  cask  or  puncheon,  caused 
the  same  to  fall  and  kill  two  persons. 

As  to  what  constitutes  culpable  negligence 
in  the  management  of  the  machinery  of  a 
steamboat,  see  Reg.  ?'.  Gregory,  2  F.  &  F.  153. 

5.  Leaving  Machinery  in  Charge  of  Incompetent 
Person. —  Reg.  v.  Lowe,  3  C  &:  K.  123,  4  Cox 
C.  C.  449. 

6.  People  v  Buddensieck,  (Supm.  Ct.  Gen. 
T.)  4  N.  V.  Crim.  230,  affirmed  in  103  N.  Y.  487, 
57  Am.  Rep  766,  5  N.  Y.  Crim.  69. 

Throwing  Timber  from  Building.  —  In  Hull's 
Case,  J.  Kel.  40,  where  a  person  employed  on 
a  building  situated  thirty  feet  from  the  high- 
way threw  down  a  piece  of  timber,  having  first 
cried  out  to  those  below  to  stand  clear,  and 
the  timber  fell  upon  a  person  and  killed  him, 
the  homicide  was  held  death  by  misadventure. 
It  would  have  been  otherwise,  it  seems,  if  the 
house  had  been  situated  directly  upon  a  con- 
stant thoroughfare. 

7.  Negligence  of  Physicians  and  Surgeons.  — 
Reg.  71.  Crook,  1  F.  &  F.  521;  Reg.  v.  Markuss, 
4  F.  &  F.  356;  Rex  v.  Long,  4  C.  &  P.  423,  19  E. 
C.  L.  454;  Webb's  Case,  2  Lewin  C.  C.  196,  1 
M.  &  Rob.  405;  Reg.  v.  Spilling,  2  M.  &  Rob. 
107;  Reg.  v.  Chamberlain,  10  Cox  C.  C.  486; 
State  v.  Hardister,  38  Ark.  605,  42  Am.  Rep. 
5;  Com.  v  Pierce,  138  Mass,  165,  52  Am.  Rep. 
264;  Rice  v.  State,  8  Mo.  561;  State  v.  Gile,  8 
Wash.  12. 

8.  See  the  title  Physicians  and  Surgeons. 
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jeopardizing  his  own  life  or  the  lives  of  others,  he  is  guilty  of  manslaughter 
at  least,  if  by  reason  of  his  omission  of  duty  the  dependent  person  dies.1 

(2)  Negligence  in  Care  of  Dependent  Person  —  (a)  Statement  of  Rule.  —  So 
one  who  from  domestic  relationship,  public  duty,  voluntary  choice,  or  other- 
w  ise,  has  the  custody  and  care  of  a  human  being,  helpless  either  from  impris- 
onment, infancy,  sickness,  age,  imbecility,  or  other  incapacity  of  mind  or 
body,  is  bound  to  execute  the  charge  with  proper  diligence  and  will  be  held 
guilty  of  manslaughter  if  by  culpable  negligence  he  lets  the  helpless  creature 
die.2 

^b)  Requisites  of  Criminal  Liability — aa.  Duty  to  SurrLY  Necessaries.  — To  warrant 
a  conviction  on  this  ground  three  requisites  must  appear.  First,  the  accused 
must  have  owed  to  the  deceased  the  duty  to  care  for  him  and  supply  him  with 
necessaries,  for  where  there  is  no  duty  there  is  no  negligence.3  This  duty 
has  been  held  to  exist  and  indictments  have  been  predicated  upon  its  omis- 
sion in  the  case  of  husband  and  wife,4  parent  and  child,3  master  and  servant,6 
master  and  apprentice,7  jailer  and  prisoner,8  master  and  seaman,9  and  a  reliev- 
ing officer  under  the  poor  laws  and  an  applicant  for  his  bounty.10 

bb.  Ability  to  Perform  Duty.  —  The  second  requisite  is  that  the  accused  must 
have  had  the  means  and  ability  to  perform  the  duty  which  he  neglected,  for 
negligence  supposes  ability  and  cannot  be  predicated  upon  an  omission  which 
arose  from  poverty,11  or  other  misfortune,  unless  the  accused  was  negligent  in 
not  seeking  assistance,  under  the  poor  laws.12 

cc.  Negligence  Must  Have  Been  Culpable.  - —  The  third  requisite  is  that  the  neg- 
ligence must  have  been  culpable,  that  is,  so  gross  as  to  satisfy  a  jury  that  the 
accused  was  indifferent  to  the  fatal  consequences  of  his  conduct.13 

(c)  Effect  of  Religious  Disbelief  in  Efficacy  of  Drugs.  —  Whether  the  death  of  a  child 
from  disease  constitutes  manslaughter  in  a  parent,  or  in  one  in  loco  parentis, 
by  reason  of  his  omission  to  call  in  a  physician  when  such  omission  proceeds 
not  from  any  criminal  indifference  to  the  needs  of  the  child,  but  from  a  con- 
scientious religious  disbelief  in  the  efficacy  of  medicine,  is  a  question  which 
does  not  appear  by  any  reported  case  to  have  been  presented  to  an  American 
court  for  determination,  but  which  has  arisen  in  several  English  cases. 14 


1.  See  supra,  this  title,  Elements  of  Criminal 
Homicide —  Mode  of  Killing  —  Wilful  or  Negli- 
gent Omission  to  Act. 

2.  Negligence  in  Care  of  Dependent  Persons.  — 
Reg.  v.  Nicholls,  13  Cox  C.  C.  75. 

3.  Duty  to  Supply  Necessaries  Must  Exist.  —  See 
supra,  this  tille,  Elements  of  Criminal  Homicide 
—  Mode  of  Killing- —  Wilful  or  Negligent  Omis- 
sion to  Act  —  Failure  to  Provide  Necessaries. 

4.  Husband  and  Insane  Wife,  —  State  v.  Smith, 
65  Me.  257. 

As  to  the  criminal  liability  of  the  husband 
when  he  and  his  wife  are  living  apart  by 
mutual  consent  see  Reg.  v.  Plummer,  1  C.  & 
K.  6oo,  47  E.  C.  L.  600. 

5.  Parent  and  Child.  —  Reg.  v.  Conde,  10  Cox 
C.  C.  547.  And  see  supra,  this  section,  Aban- 
donment of  Children. 

In  the  case  of  a  child  old  enough  to  require 
solid  food  it  is  the  duty  of  the  father  to  sup- 
ply it,  but  in  the  case  of  a  young  child  the 
mother  would  be  liable  for  its  death  if  pro- 
duced by  her  not  suckling  it  when  she  was 
capable  of  doing  so.  Reg.  v.  Edwards,  8  C.  & 
P.  611,  34  E.  C.  L.  550. 

Adult  Niece  and  Aged  Aunt  by  Whom  the 
Niece  Is  Supported.  —  Reg.  v.  Instan,  (1S93)  1 
Q.  H.  450,  17  Cox  C.  C.  602. 

6.  Master  and  Servant.  —  Reg.  v.  Smith,  10 
Cox  C.  C.  82. 

Duty  of  Master  to  Provide  Midwife  for  Servant 
in  Labor.  —  State  v.  Noakes,  70  Vt.  247. 


7.  Master  and  Apprentice.  —  Rex  v.  Self,  I 

Leach  C.  C.  137. 

As  to  what  constitutes  sufficient  evidence  of 
the  receiving  of  an  apprentice  see  Rex  v. 
Friend,  R.  &  R.  C.  C.  20;  Reg.  v.  Crumpton, 
C.  &  M.  597,  41  E.  C.  L.  325. 

8.  Jailer  and  Prisoner.  —  Rex  v.  Huggins,  2 
Stra.  882,  2  Ld.  Raym.  1574. 

9.  Master  and  Seaman.  —  Reg.  v.  Leggett,  8 
C.  &  P.  191,  34  E.  C.  L.  348;  Com.  z:  Macloon, 
101  Mass.  1,  100  Am.  Dec.  89. 

10.  Relieving  Officer  and  Applicant.  —  Reg.  v. 
Curtis,  15  Cox  C.  C.  746. 

11.  Ability  to  Perform  Duty  Essential.  —  Reg. 
V.  Nicholls,  13  Cox  C.  C.  75;  Reg.  v.  Senior, 
(1899)  1  Q.  B.  283,  19  Cox  C.  C.  219;  State  v. 
Noakes,  70  Vt.  247. 

A  married  woman  cannol  be  convicted  of  the 
murder  of  her  illegitimate  child  three  years 
old,  by  omitting  to  supply  it  with  proper  food, 
unless  it  is  shown  thai  her  husband  supplied 
her  with  food  to  give  to  the  child,  and  that  she 
wilfully  neglected  to  gi  ve  it.  Rex  f.  Saunders, 
7  C.  &  P.  277,  32  E.  C.  L.  510. 

12.  Duty  to  Seek  Assistance. — Reg.  v.  Mahbeii, 

5  Cox  C.  C.  339;  Reg.  v.  Chandler,  Dears.  453, 

6  Cox  C.  C  519;  Reg.  v.  Rugg,  12  Cox  C.  C.  16. 

13.  Negligence  Must  Have  Been  Culpable.  — 
Reg.  v.  Nicholls,  13  Cox  C.  C.  75. 

14.  Prosecutions  for  Practicing  Without  License. 
—  The  only  American  cases  are  those  in 
which    prosecutions    have    been  instituted 
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Under  English  statute.  —  In  England  the  statute  3 1  and  32  Vict.,  c.  122,  made  it 
a  misdemeanor  for  a  parent  wilfully  to  neglect  to  provide,  among  other  things, 
adequate  medical  aid  for  his  child  in  his  custody  under  the  age  of  fourteen 
years,  if  the  health  of  the  child  was,  or  was  likely  to  be,  injured  thereby. 
Consequently  a  breach  of  this  statute,  followed  by  the  death  of  the  child, 
was  manslaughter  in  the  parent,  provided  that  the  prosecution  was  able  to 
prove  that  such  death  was  caused  or  hastened  by  the  want  of  medical 
attendance.1  This  statute  has  since  been  repealed,  and  the  one  which  super- 
sedes it  (57  and  58  Vict.,  c.  41)  merely  makes  it  an  offense  to  neglect  a  child 
in  a  manner  likely  to  cause  unnecessary  suffering  or  injury  to  its  health,  with- 
out specifying  the  omissions  which  shall  be  considered  as  amounting  to  neg- 
lect. Hence  the  court  in  a  recent  prosecution  for  manslaughter  predicated 
upon  a  breach  of  the  statute  left  it  to  the  jury  to  determine  whether  an  omis- 
sion to  provide  medical  attention  was  such  neglect  as  to  endanger  the  life  of 
the  child,  defining  that  term  in  the  ordinary  way  as  the  want  of  reasonable 
care,  equivalent  in  this  instance  to  the  omission  of  such  steps  as  a  reasonable 
parent  would  take,  or  such  as  are  usually  taken  in  the  ordinary  experience  of 
mankind.  The  jury  returned  a  verdict  of  guilty,  and  the  conviction  was 
sustained.2  In  another  case,  however,  the  jury  were  unable  to  agree  as  to 
whether  the  neglect  accelerated  the  death  of  the  child,3  and  the  inability  of 
the  prosecution  to  prove  this  fact  by  any  positive  evidence  will  always  be,  it 
would  seem,  a  stumbling  block  in  the  way  of  conviction.  In  another  case  the 
prisoner  was  acquitted.4 

At  Common  Law.  —  Under  the  common  law  no  conviction  of  manslaughter 
predicated  upon  an  omission  to  provide  medical  attendance  from  conscien- 
tious motives  has  been  reported,  and  none  can  probably  be  had  or  sustained. 
Opinions  have  widely  differed  in  all  ages  as  to  the  proper  mode  of  ministering 
to  the  sick,  and  in  the  absence  of  a  statute  declaring  it  a  positive  duty  upon 
a  parent  to  call  in  a  medical  practitioner  the  omission  to  do  so  can  scarcely 
be  considered  negligence  so  gross  and  wanton  as  to  be  criminal  when  the  fact 
is  admitted  that  the  defendant  acted  in  all  good  faith,  doing  the  best  he  could 
according  to  his  lights.5 

4.  Degrees  of  Manslaughter  — a.  In  General.  —  In  some  of  the  states  of 
the  Union  the  crime  of  manslaughter  has  been  graduated  by  statute  accord- 
ing to  the  turpitude  involved  in  the  circumstances  of  its  commission.  Under 
some  of  these  statutes  the  crime  has  been  divided  into  two  degrees,  under 
others  into  four.  The  latter  class  are  substantially  re-enactments  of  an  original 
statute.  Only  those  provisions  which  have  received  the  construction  of  the 
courts  will  be  here  considered. 

against  "Christian  Scientists"  or  other  times  people  had  come  to  different  conclusions 
"  metaphysical  "  healers  for  practicing  with-  as  to  what  might  be  done  with  a  sick  person, 
out  license.  State  v.  Buswell,  40  Neb.  158;  Two  hundred  years  ago  if  a  child  was  afflicted 
State  v.  Mylod,  20  R.  I.  632.  with  the  king's  evil,  ihe  popular  feeling  was, 

1.  Omission  to  Call  In  Physician,  from  Religious  regardless  of  medical  science,  to  have  it 
Conviction  —  Statute  31  and  32  Vict.  c.  122. —  touched  with  the  royal  hand,  because  that 
Reg.  7'.  Downcs,  1  Q.  B.  D.  25,  13  Cox  C.  C.  might  result  in  effecting  a  cure.  Again,  in 
III.  some  Catholic  countries,  a  custom  obtained  of 

In  Reg.  v.  Morby,  8  Q.  B.  D.  571,  15  Cox  C.  taking  a  child,  laboring  under  a  disease,  to  a 
C.  35,  the  conviction  could  not  be  sustained  particular  shrine,  under  a  belief  that  that  was 
for  want  of  positive  evidence  that  the  death  the  best  course  to  adopt  with  a  view  to  effect 
was  caused  or  accelerated  by  the  neglect  to  a  cure.  In  such  cases  a  man  might  be  con- 
provide  medical  aid  or  attendance.  victed  of  manslaughter  because  he  lived  in 

2.  Statute  57  and  58  Vict.,  c.  41.  —  Reg.  v.  a  place  where  all  the  community  were  of  a 
Senior,  19  Cox  C.  C.  219.  different  opinion,  and  in  another  he  might  be 

3.  Reg.  v.  Cook,  62  J.  P.  712,  58  Alb.  L.  J.  acquitted  because  they  were  all  of  his  opinion. 
232.  There  was  a  very  great  difference  between 

4.  Reg.  v.  Felton,  33  L.  J.  563.  neglecting  a  child  in  respect  lo  food,  with  re- 

5.  Under  Common  Law. —  Reg.  v.  Wagstaffe,  gard  to  which  there  could  be  but  one  opinion, 
10  Cox  C.  C.  530.  In  this  case  Willes.  J,,  in  and  neglect  of  medical  treatment,  as  to  which 
summing  up  to  the  jury  said  that  at  different      there  might  be  many  opinions. 
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Degreei. 


/>.  Voluntary  AND  Involuntary  Manslaughter.  —  In  Alabama  the 
statute  makes  manslaughter  by  voluntarily  depriving  a  human  being  of  life 
manslaughter  in  the  first  degree,  and  manslaughter  committed  under  any 
Other  circumstances  (with  a  single  exception)  manslaughter  in  the  second 
degree.  Conforming  to  the  general  principle,  a  homicide  is  to  be  deemed  vol- 
untary within  the  statute  either  where  there  is  a  positive  intention  to  kill, 
hi  where  death  results  from  the  commission  of  an  act  of  violence  from  which 
in  the  natural  course  of  events  death,  or  great  bodily  harm,  may  result.1  The 
adequacy  or  inadequacy  of  the  provocation  for  the  killing  does  not  affect  the 
question  of  degree.2  Manslaughter  involuntarily  committed,  either  negli- 
gently or  inadvertently,  in  the  commission  of  an  unlawful  act,  is  manslaughter 
in  the  second  degree.3 

c.  Involuntary  Homicide  in  Perpetration  of  Crime  Not  Feloni- 
ous.—  In  many  of  the  states  the  statutes  provide  that  "the  killing  of  a 
human  being,  without  a  design  to  effect  death,  by  the  act,  procurement,  or  cul- 
pable negligence  of  any  other,  while  such  other  is  engaged  in  the  perpetration 
of  any  crime  or  misdemeanor  not  amounting  to  a  felony  or  in  an  attempt  to 
perpetrate  any  such  crime  or  misdemeanor,  in  cases  where  such  killing  would 
be  murder  at  the  common  law,"  shall  be  manslaughter  in  the  first  degree.4 
The  only  question  which  has  arisen  upon  the  interpretation  of  this  provision  is 
whether  the  crime  or  misdemeanor,  from  the  commission  of  which  death  inad- 
vertently results,  includes  an  assault  and  battery  by  the  defendant  upon  the 
person  of  the  deceased.  In  an  early  New  York  decision  it  was  held  that  to 
bring  a  case  within  the  statute  the  crime  or  misdemeanor  must  be  one  other 
than  the  act  which  was  itself  the  cause  of  death.5  This  interpretation  was 
followed  by  the  courts  of  Missouri,6  but  has  since  been  repudiated  in  New 
York,1  and  was  never  accepted  in  Kansas?  or  Wisconsin;  9  so  that  the  general 
rule  is,  that  death  unintentionally  caused  in  the  commission  of  an  assault  and 
battery  upon  the  deceased  is  manslaughter  in  the  first  degree. 

d.  Assisting  Suicide.  —  Under  some  of  the  statutes,  deliberately  to 
assist  another  in  the  commission  of  suicide  is  manslaughter  in  the  first  degree.10 

e.  Unnecessary  Killing  in  Resisting  Unlawful  Act.  —  "Any  per- 
son who  shall  unnecessarily  kill  another,  either  while  resisting  an  attempt  by 
such  other  person  to  commit  any  felony,  or  to  do  any  other  unlawful  act,  or 
after  such  attempt  shall  have  failed,  shall  be  deemed  guilty  of  manslaughter 
in  the  second  degree,"  is  a  provision  common  to  many  of  the  statutes.11  It 
has  been  applied  to  the  case  of  an  officer  who  unnecessarily  killed  a  person 
while  the  latter  was  resisting  arrest.12 

/.  Unintentional  Killing  in  Heat  of  Passion.  —  Under  the  statutes 
dividing  manslaughter  into  four  degrees  the  killing  of  a  human  being  without 
design  to  effect  death,  in  heat  of  passion,  is,  if  not  justified  or  excused,  man- 

1.  Alabama  Statute  Interpreted. —  Harrington  559;  Boyle  v.  State,  57  Wis.  472,  46  Am. 
v.  State,  83  Ala.  9;  Lewis  v.  State,  96  Ala.  6,  Rep.  41. 

38  Am.  St.  Rep.  75.    See  also  McManus  v.  10.  Assisting  Suicide. —  Rev.  Stat.  Mo.  (1889), 

State,  36  Ala.  285.  §  34&6;  State  v.  Ludwig,  70  Mo.  412. 

2.  Oliver  v.  State,  17  Ala.  587.  11.  Unnecessary  Killing  in  Resisting  Unlawful 

3.  Benjamin  v.  Slate,  121  Ala.  26.  Act. —  Rev.  Stat.  Mo.,  §  1821;  Sial.  Wis.,  § 

4.  Involuntary  Homicide   in   Perpetration   of  4351. 

Crime  Not  Felonious. — Gen.  Stat.  Kan.,  c.  100,  12.  Doherty  v.  State,  84  Wis.  152.  Compare 

£  12;  Rev.  Stat.  Mo.,  §  1821;  Pen.  Code  N.  Y.,  State  v.  Rose,  142  Mo.  418,  wherein  it  was 

I  189;  Stat.  Wis.,  §  4340.  held  that  this  was  manslaughter  in  the  fourth 

5.  People  v.  Rector,    19  Wend.  (N.  Y.)  569;  degree. 

People  v.  Buller,  (Supm.  Ct.  Gen.  T.)  3  Park.  The  fact  that  just  before  the  killing  the  de- 

Crim.  (N.  Y.)  377.  ceased  had  "  tried  to  grab  "  the  accused  while 

6.  State  v.  Sloan,  47  Mo.  604;  State  v.  they  were  at  a  table  in  a  saloon  did  not  re- 
Downs,  91  Mo.  19.  quire  the  court  to  submit  to  the  jury  the  ques- 

7.  People  v.  McKeon,  31  Hun  (N.  Y.)  449.  tion  whether  the  killing  was  manslaughter  in 

8.  State  v.  Spendlove,  47  Kan.  160.  the  second  degree,  where  all  the  circumstances 

9.  Rowan  v.  State,  30  Wis.  129,  11  Am.  Rep.  and  the  accused's  own  testimony  showed  that 
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slaughter  either  in  the  second,  third,  or  fourth  degree  according  to  the  cir- 
cumstances. If  the  fatal  act  was  committed  in  a  cruel  or  unusual  manner  the 
homicide  is  manslaughter  in  the  second  degree;  1  if  with  a  dangerous  weapon 
it  is  manslaughter  in  the  third  degree;2  but  if  with  a  weapon  or  by  means 
neither  cruel  nor  unusual  it  is  merely  manslaughter  in  the  fourth  degree.3 
Of  course,  in  order  to  bring  a  case  within  any  of  these  degrees  it  is  essential 
that  the  killing  should  have  been  unintentional,4  and  committed  in  heat  of 
passion.5 

g.  Residuary  Clause.  —  All  of  the  statutes  dividing  manslaughter  into 
four  degrees  contain  a  residuary  section  providing  substantially  that  every 
other  killing  of  a  human  being  by  the  act,  procurement,  or  culpable  negli- 
gence of  another,  where  such  killing  is  not  justifiable  or  excusable,  or  is  not 
elsewhere  declared  murder  or  manslaughter  of  some  other  degree,  shall  be 
deemed  manslaughter  in  the  fourth  degree.6  This  clause  has  been  applied  to 
cases  of  voluntary  homicide  where  the  provocation  was  outrageous,7  or  where 
the  defendant  was  forced  to  kill  in  a  fight  which  he  had  himself  provoked.8 

VIII.  Justifiable  and  Excusable  Homicide  —  1.  Definitions  and  Distinctions 
—  a.  Justifiable  Homicide  Defined. — Justifiable  homicide  may  be  defined 
as  the  intentional  killing  of  a  human  being,  done  without  malice,  in  the  per- 
formance of  a  legal  duty  or  for  the  advancement  of  public  justice.9 

b.  Excusable    Homicide    Defined.  —  Excusable    homicide   may  be 


the  shooting  was  not  done  in  resisting  such 
assault.  Perugi  v.  State,  104  Wis.  230,  76  Am. 
St.  Rep  865. 

1.  Unintentional  Killing  in  Heat  of  Passion  in 
Cruel  Manner.  —  Rev.  Stat.  Mo.,  §  1826;  Stat. 
Wis.,  §  4350;  State  v.  Wilsjn,  98  Mo.  440. 

2.  Unintentional  Killing  in  Heat  of  Passion  with 
Dangerous  Weapon.  —  Rev.  Stat.  Mo.,  §  1828; 
Stu.  Wis.,  §  4354. 

The  fact  that  the  shooting  and  killing  were 
preceded  by  a  quarrel,  much  abusive  language, 
aiid  great  excitement,  is  sufficient  to  authorize 
a  verdict  of  manslaughter  in  the  third  degree. 
Perkins  v.  State,  78  Wis.  551. 

For  cases  in  which  the  evidence  was  held  to 
require  an  instruction  on  this  degree  of  man- 
slaughter, see  State  v.  Elliott,  9S  Mo  150;  State 
v.  Wilson,  g8  Mo.  440;  State  u.  McKinzie,  102 
Mo.  625;  State  v.  Talmage,  107  Mo.  543. 

3.  Involuntary  Killing  in  Heat  of  Passion  in 
Manner  Not  Cruel.  —  Rev.  Stat.  Mo  ,  §  1833; 
Stat.  Wis.,  §  4362;  State  v.  Elliot,  98  Mo.  150; 
Keenan  v.  State,  8  Wis.  132. 

For  a  case  involving  circumstances  requir- 
ing an  instruction  on  manslaughter  in  the 
second,  third,  and  fourth  degrees,  see  Terrill 
v.  State,  95  Wis.  276. 

Under  the  Penal  Code  of  New  York  (§§  189-194) 
dividing  manslaughter  into  two  degrees,  an 
unintentional  killing  in  heat  of  passion,  but  in 
a  cruel  or  unusual  manner,  or  bv  means  of  a 
dngerous  weapon,  is  manslaughter  in  the 
first  degree;  if  without  the  use  of  a  dangerous 
weapon,  or  if  in  a  manner  neither  cruel  nor 
unusual,  it  is  manslaughter  in  the  second  de- 
gree. People  v.  Kennedy,  67  Hun  (N.  Y.)  652, 
22  N.  Y.  Supp.  267;  People  v.  Webster,  68 
Hun(N.  Y.)  11.  For  cases  under  the  old  code 
dividing  manslaughter  into  four  degrees,  ;ee 
People  v.  Pearce,  2  Edm.  Sel.  Cas.  (N.  Y.)  76; 
People  v.  Donaldson,  2  Edm.  Sel.  Cas.  (N. 
Y.)  78. 

4.  Killing  Must  Have  Been  Unintentional.  — 
State  v.  Edwards,  70  Mo.  480;  State  v.  Jones, 
79  Mo.  441;  State  v.  Dunn  80  Mo.  68 1 ;  State 


v.  Stiltz,  97  Mo.  20;  State  v.  Watson,  95  Mo- 
411 ;  State  v.  Pettit,  119  Mo.  410. 

Where  a  Defendant  Deliberately  Aims  and  Fires 
a  Pistol  at  the  deceased  the  killing  cannot  be 
regarded  as  involuntary.  Doherty  v.  State,  84 
Wis.  152. 

But  it  may  be  otherwise  where  the  evidence 
shows  a  struggle  between  the  defendant  and 
the  deceased,  and  that  the  former  fired  the  fatal 
shot  when  he  was  strangled  and  nearly  in- 
sensible.   Schlect  v.  State,  75  Wis.  486. 

When  the  Killing  Is  Shown  to  Have  Been  Done 
with  a  Hoe  Handle  an  instruction  on  man- 
slaughter in  the  fourth  degree  should  be  sub- 
mitted to  the  jury.  State  v.  Wilson,  98  Mo. 
440. 

And  the  same  should  be  done  where  the 
killing  was  done  with  an  ordinary  pocket- 
knife  State  v.  Bowles,  146  Mo.  6,  69  Am.  St. 
Rep.  598. 

5.  Fatal  Act  Must  Have  Been  Committed  in  Heat- 
of  Passion.  —  If  the  evidence  fails  to  show  that 
there  was  any  heat  of  passion  attending  the 
killing,  an  instruction  upon  this  section  is  not 
required.  Perugi  v.  State,  104  Wis.  230,  76 
Am.  St.  Rep.  865.  See  also  State  v.  Jones,  79 
Mo.  441. 

Where  a  Defendant  Testifies  that  He  Was  Not 
Angry  at  Deceased  and  had  no  hard  feelings 
towards  him  on  the  night  he  killed  him,  an 
instruction  of  manslaughter  in  the  fourth  de- 
gree should  not  be  given.  Perugi  v.  State, 
104  Wis.  230,  76  Am.  St.  Rep.  865. 

6.  Residuary  Clause.  —  Rev.  Stat.  Mo.,  §  1834; 
Stat.  Wis.,  §  4363. 

7.  State  v.  Grugin,  147  Mo.  39,  71  Am.  St. 
Rep.  553.  See  also  State  v.  McKinzie,  102  Mo. 
620;  People  v.  Crowe,  2  Edm.  Sel.  Cas.  (N.  Y.) 
152- 

8.  State  v.  Partlow,  go  Mo.  608,  59  Am.  Rep. 
31;  State  v.  Gilmore,  95  Mo.  554. 

9.  Definition  of  Justifiable  Homicide.  —  See  4 
BLick?tone's  Com.  178,  179;  State  v.  Rhodes,  I 
Houst.  Crim.  Cas.  (Del.)  495;  State  v.  Dugan, 
1  Houst.  Crim.  Cas.  (Del.)  563. 
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(1  ifined  briefly  as  the  killing  of  a  human  being  cither  unintentionally,  as  by 
misadventure,  or  intentionally  but  in  self-defense.1 

c.  Common-law  Distinctions.  —  A  ground  of  distinction  existed  at 

common  law  between  justifiable  and  excusable  homicide,  in  that  in  the  latter 
the  accused  was  in  some  fault,  whereas  in  the  former  his  act  was  permitted  if 
not  commanded  by  law.2  At  the  early  common  law,  in  cases  of  excusable 
homicide  the  accused  was  not  entitled  to  a  verdict  of  acquittal,  but  upon  a 
sp  :<  i  il  verdict  finding  the  facts  the  prisoner  would  be  bailed  by  the  court,  and 
upon  certifying  the  record  into  chancery  a  pardon  under  the  statute  of  Glouces- 
ter, c.  9,  issued  as  a  matter  of  course  without  application  to  the  crown,  and 
this  pardon  operated  to  restore  the  prisoner's  goods  which  were  forfeited  by 
reason  of  his  offense.  Later,  however,  it  became  the  practice  for  the  court 
to  direct  a  verdict  of  acquittal,  as  in  cases  of  justifiable  homicide.3 

d.  MODERN  RULE.  —  At  the  present  day  the  technical  distinctions  between 
justifi  ible  and  excusable  homicide  are  regarded  as  of  no  practical  importance; 
to  neither  of  these  classes  of  homicide  does  the  law  attach  any  penalty,  and 
the  accused  in  either  case  is  entitled  to  an  acquittal.4 

statutory  Classification.  —  In  a  number  of  states  the  common-law  distinctions 
between  these  classes  of  homicides  have  been  abolished  by  statute,  and  all 
homicides  which  are  either  justifiable  or  excusable  are  classified  as  justifiable.5 

e.  Excusable  Homicide  and  Manslaughter  Distinguished.  —  The 
circumstance  of  necessity  for  the  killing  forms  the  basis  of  distinction  between 
homicide  which  is  punishable  by  law,  and  that  which  is  wholly  excusable.  It 
distinguishes  between  manslaughter  and  excusable  homicide,  but  not  between 
manslaughter  and  murder,  for  the  absence  of  necessity  is  common  to  both 
the  latter  offenses.6 

Provocation.  —  So  while  the  element  of  passion  arising  from  great  provoca- 
tion may  operate  to  reduce  a  homicide  from  murder  to  manslaughter,  it  can 
never  render  the  killing  excusable,7  except,  of  course,  in  cases  where  statutes 
have  provided  a  contrary  rule.8 

2.  Matters  of  Justification  and  Excuse — a.  Performance  of  Legal 
Duties  or  Promotion  of  Justice  —  (i)  In  General.  —  As  appears  from  the 
definition  of  justifiable  homicide,  the  fact  that  a  human  life  is  taken  by  a 

1.  Deinitiou  of  Excusable  Homicide.  —  See  4  Ga.  723,  76  Am.  Dec.  630;  Hill  v.  State,  64  Ga. 
Blackstone  Coin.  181 ;  I  East  P.  C.  221;  State  453;  Richardson  v.  State,  70  Ga.  825;  Mays  v. 
v.  Dugan,  r  Houst.  Crim.  Cas.  (Del.)  563;  State  State,  88  Ga.  399;  Futch  v.  Stare,  90  Ga.  472; 
v.  Rhodes,  1  Houst.  Crim.  Cas.  (Del.)  495.  Jackson  v  State,  91  Ga.  271,  44  Am.  St.  Rep. 
See  also  the  title  Self-defense.  22;  Farmer  v.  Slate,  91  Ga.  720;  Wilkerson  v. 

Homicide  by  Misadventure.  —  See  supra,  this  Slate,  91  Ga.  729,  44  Am.  St.  Rep.  63. 

title.  Elements  of  Criminal  Homicide  —  Intent  —  6.  Necessity  the  Basis  of  Distinction.  —  Stale  v. 

Involuntary  Homicide  —  Lawful  Acts.  Yarbrough,l  Hawks  (8  N.  Car.)  78.    See  also 

2.  Justifiable  and  Excusable  Homicide  Dis-  State  v.  Rhodes,  1  Houst.  Crim  Cas  (Del.)476; 
tinguished. —  1  Hawk.  P.  C.,c.  28,^24;  1  East  State  v.  Dugan,  1  Houst.  Crim.  Cas.  (Del.) 
P.  C.  220;  Pond  v.  People,  8  Mich.  150.  563. 

3.  Pardon  Necessary  at  Early  Common  Law. —  Thus  the  circumstance  thai  a  homicide  was 
1  East  P.  C.  220.  See  also  the  title  Pardon,  necessary  10  preveni  the  escape  of  a  person 
Amnesty,  and  Reprieve,  post.  whom  ihe  accused  was  endeavoring  to  arrest 

4.  No  Practical  Distinctions  at  Present  Day. —  for  a  misdemeanor  was  held  not  sufficient  10 
Pond  v.  People,  8  Mich.  150;  Com.  v.  Long,  17  reduce  the  homicide  from  murder  to  man- 
Pa.  Super.  Ct.  641.  slaughter,  since  killing  to  preveni  the  escape 

5.  Statutory  Justifiable  Homicide.  —  Hudgins  of  a  person  guilty  only  of  a  misdemeanor  is 
v.  State,  2  Ga.  182;  Shorter  v.  People,  2  N.  Y.  not  justifiable  even  though  his  escape  cannot 
193,  51  Am.  Dec.  286.  And  see  infra,  this  be  otherwise  prevented.  Handley  v.  State,  q6 
section.  Matters  of  Justification  and  Excuse.  Ala.  48,  38  Am.  St.  R?p.  81.  See  infra,  this 
See  also  the  title  Self-defense.  section,  Matters  of  Justification  and  Excuse  — 

The  Georgia  statute,  after  enumerating  vari-  Arrest —  Preventing  Escape —  In  Case  of  Offense 

otis  instances  under  which  homicide  will  be  Less  than  Felony. 

justifiable,  provides  that  homicide  shall  be  7.  Effect  of  Provocation.  —  Hocks  v.  State,  99 

justifiable  in  all  other  instances  "  which  stand  Ala.  166;  State  v.  Vance,  17  Iowa  138;  Handly 

upon  the  same  footing  of  reason  and  justice  "  v.  Com..  (Ky.  1894)  24  S.  W.  Rep.  609. 

as  those  mentioned.    Pen.  Coae  Ga  ,  §  4334;  8.  Statutes.  —  See  infra,  this  section.  Matters 

Hudgins  v.  State,  2  Ga.  182;  Biggs  v.  Slate,  29  of  Justification  and  Excuse. 
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person  under  circumstances  which  make  it  his  legal  duty  to  kill  renders  the 
killing  justifiable,  whether  the  duty  results  from  the  express  command  of  a 
legally  constituted  court,  or  arises  as  an  incident  of  a  particular  official  status, 
or  amounts  to  no  more  than  a  general  obligation  imposed  by  law  for  the  pro- 
tection of  society  and  the  promotion  of  justice.1 

(2)  Execution  of  Sentence  of  Death  —  (a)  In  General.  —  Where  a  homicide  is 
committed  in  carrying  into  execution  a  sentence  of  the  law  upon  a  wrongdoer 
condemned  to  death,  the  killing  is  justifiable  by  command  of  law.2 

(b)  Circumstances  Essential  to  Justification  —  Sentence  Must  Be  Given  by  One  Having  Proper 
Authority.  —  It  is  essential  to  the  justification  of  a  homicide  alleged  to  have  been 
committed  pursuant  to  judgment  of  law,  that  the  person  who  pronounced 
the  sentence  of  death  should  have  been  legally  competent  to  do  so;  that  he 
should  have  had  lawful  authority;  otherwise  neither  he  nor  the  person  who 
executed  the  sentence  will  be  free  from  guilt.3  Consequently,  if  a  person 
wholly  without  lawful  authority  or  jurisdiction  of  the  cause  has  rendered 
sentence  of  death  against  another,  and  the  sentence  has  been  executed  accord- 
ingly, he  who  commanded  the  execution  is  guilty  of  murder,  for  the  case  was 
coram  non fudice.*  And  it  seems  that  the  officer  who  executed  the  sentence 
is  guilty  of  felony  at  common  law.5 

Sentence  by  One  Having  Color  of  Authority.  —  But  where  the  person  delivering  the 
sentence  has  some  color  of  judicial  authority,  it  has  been  considered  that  his 
offense  does  not  constitute  a  criminal  homicide,  but  only  a  misprision.6 

Killing  Must  Be  Required  by  Law.  —  In  order  to  make  a  killing  under  sentence  of 
death  justifiable,  the  law  must  require  it.  The  deliberate,  uncompelled,  extra- 
judicial killing  of  any  person  is  murder,  even  though  he  be  convicted  of  a  crime 
punishable  with  death,  and  the  killing  be  done  by  reason  of  the  conviction.7 

Execution  Must  Be  Performed  by  Proper  Officer.  —  Another  essential  requisite  in 
cases  of  this  character  is  that  the  execution  must  be  performed  by  the  officer 
who  by  law  is  required  to  perform  this  duty,  or  else  by  his  duly  appointed 
deputy,  for  no  one  else  is  under  any  legal  obligation  to  do  it.  So  if  one 
without  any  authority  were  to  execute  sentence  of  death,  he  would  be  guilty 
of  murder,8  even  though  he  be  the  judge  himself.9 

Execution  Must  Be  Pursuant  to  Judgment.  —  The  execution  of  a  sentence  of 
death  must  not  vary  from  the  judgment,  and  if,  without  warrant  or  color  of 
authority,  the  officer,  in  executing  the  sentence,  varies  substantially  from  the 
terms  of  the  sentence,  he  will  be  guilty  of  criminal  homicide;  the  reason 
being  that  in  such  a  case  the  person  under  sentence  is  equally  under  the 
protection  of  the  law  with  every  other  subject  until  execution  is  rendered  pur- 
suant to  the  mandate  of  the  court,  and  that,  in  deliberately  proceeding  in  defi- 
ance of  the  law,  the  officer  is  to  be  regarded  as  acting  of  his  own  volition.10 

(3)  Arrest  —  (a)  In  General.  —  While  it  is  scarcely  possible  to  state  with  pre- 

1.  See  supra,  this  section,  Definitions  and  thority.  —  1  Hale  P.  C.  497;  I  East  P.  C.  334; 
Distinctions;    also   infra,    this    section,    sub-      1  Blackstone  Com.  178. 

divisions  Arrest;   Prevention  of  Escape  from  5.  1  Hawk.  P.  C,  c.  28,  p  5,  p  105. 

Prison.  6.  Color  of  Authority  to  Pass  Sentence. —  1  Hale 

"  Wager  of  Battel."  —  An  instance  of  justifia-  P.  C.  493. 

ble  homicide  at  common  law  is  afforded  by  a  7.  Killing  Must  Be  by  Command  of  Law. —  r 

killing  in  the  trial  by  battle  in  appeals  of  East  P.  C.  332;  1  1 1  ale  P.  C.  497;  Brooke's 

felony,  an  ancient  practice  now  wholly  obse-  New  Cases,  p.  48. 

lete.    If  either  of  the  champions  killed  the  8.  Proper  Officer  Must  Execute  Sentence. —  1 

other  during  the  encoun  er,  the  homicide  was  East  P.  C.  335. 

■considered  jusiifiable,  according  to  the  notions  9.  4  HI:  ckslone  Com.  179. 

of  ancient  jurisprudence,  as  being  the  judg-  10.  Execution  Must  Conform  to  Judgment.  —  1 

mem  of  God.    1  East  P.  C.  294.  East  P.  C.  335;  Foster's  C.  L.  267;  4  Black- 

2.  Executing  Criminal.  —  1  East  P.  C.  220;  1  stone's  Com.  179, 

Hale  P.  C.  496.  Practice  at  Early  Common  Law.  —  In  early 

3.  Authority  to  Pass  Sentence  Essential  to  Justi-  times,  however,  there  were  several  notable  in- 
fication. —  1  East  P.  C.  334;  1  Hale  P.  C.  497.  stances  of  departures  from  the  terms  of  the 

4.  Sentence  by  Person  Wholly  Without  Au-  seni ence,  some  of  which  appear  to  have  estab- 
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I  ision  all  the  circumstances  which  will  justify  a  public  officer  or  a  private  indi- 
vidual in  committing  a  homicide  for  the  purpose  of  discharging  his  duty  to 
make  an  arrest,  since  every  case  of  this  character  must  of  necessity  be  deter- 
mined in  the  light  of  its  surrounding  facts,1  yet  it  may  be  stated  as  a  general 
proposition  that  homicide  is  justifiable  when  committed  in  a  lawful  attempt 
to  arrest  a  person  who  has  committed  a  felony,  if  the  person  attempting  to 
make  the  arrest  honestly  believes,  and  has  reasonable  and  probable  cause  for 
:ving,  that  it  is  necessary  to  kill  in  order  to  perform  the  duty  which  the 
law  imposes  upon  him.* 

ibl  Overcoming  Resistance  —  aa.  In  Case  of  Felony.  —  Where  an  officer  of  the  law, 
or  his  deputy  or  duly  summoned  assistant,  attempts  lawfully  to  arrest  a  person 
for  a  felony,  and  in  the  attempt  meets  with  resistance,  he  is  justified  in  using 
such  force  as  may  reasonably  be  necessary  to  overcome  the  resistance  and 
effect  the  arrest,  and  if,  in  the  struggle,  it  appears  to  him,  as  a  reasonable 
man,  that  it  is  necessary  to  take  the  life  of  his  opponent  in  order  to  perform 
his  duty,  he  may  legally  do  so,  and  the  killing  will  be  justifiable.3 

Foundation  of  Rule.  —  The  justification  of  an  officer  who  kills  a  person  in 
attempting  to  arrest  him  for  a  felony  does  not  depend  upon  self-defense,  but 
upon  the  duty  imposed  upon  him  by  law  to  make  the  arrest  at  all  hazards. 
Of  course  he  has  the  Sdtne  right  of  self-protection  as  any  private  person,  but 
the  law  affords  him  additional  protection  while  in  the  performance  of  his  legal 
duties.  Since  he  must  overcome  all  resistance  and  bring  the  party  to  be 
arrested  under  physical  restraint,  the  means  which  he  may  legally  use  for  that 
purpose  are  co-extensive  with  his  duty.4 

Persons  Assisting  Officer.  —  Persons  whom  an  officer  of  the  law  summons  to 
assist  him  in  making  an  arrest  are  under  the  same  protection  of  the  law  as  the 
officer  himself,  and  may  kill  to  overcome  resistance.5 

/>/'.  In  Case  of  Offense  Less  than  Felony.  — Where  the  attempted  arrest  is  for 
an  offense  less  than  a  felony,  the  justification  of  a  homicide  by  the  person 
attempting  the  arrest  is  more  restricted  than  in  cases  where  the  arrest  is  for 
a  felony.  Thus,  while  an  officer  attempting  to  make  a  lawful  arrest  for  a  mis- 
demeanor or  breach  of  the  peace,  and  meeting  with  forcible  resistance,  is  not 
obliged  to  retreat,  but  may  use  such  force  as  may  be  reasonably  necessary  to 
accomplish  the  arrest;  yet  as  a  general  rule  he  is  not  justified  in  taking  life, 
even  if  the  arrest  cannot  otherwise  be  effected,  except  where  the  resistance  is 
so  violent  as  to  put  him  in  danger  of  death  or  great  bodily  harm.  In  such 
cases  his  justification  in  killing  his  opponent  rests  solely  upon  the  ground  of 
self-defense.0    There  is  authority  to  the  contrary,  however,  the  officer  being 

lished  a  recognized  praclice  in  this  particular,  Missouri.  -  -  State  v.  Dierberger,  96  Mo.  666, 

the  mode  of  death  employed  by  the  execu-  9  Am.  St.  Rep.  380;  Slate  v.  Rose,  142  Mo.  418. 

tioner  being  somewhat  less  brutil  and  barbar-  North  Carolina.  —  State  v.  Garrett,  I  Winst. 

ous  than  that  required  by  the  sentence.    Foster  L.  (60  N.  Car.)  144,  84  Am.  Dec.  359. 

268;  1  Hile  P.  C.  501.  note  d.  4.  Justification  Dependent  on  Legal  Duty,  Not 

1.  Justification  of  Homicide  in  Making  Arrest.  on  Self-defense.  —  U.  S.  v.  Fayette  Count  v  Jailer, 
—  People  v.  McCarthy,  47  Hun  (N.  Y.)  491,  2  Abb.  (U.  S.)  265;  Lindle  v.  Com.,  (Ky.  1901) 
affirmed  no  N.  Y.  309.  64  S.  \V.  Rep.  986;  Bowman  v.  Com  ,  96  Ky. 

2.  People  v.  Adams,  85  Cal.  231.  8;  State  v.  Dierberger,  96  Mo  666,  9  Am.  St. 
For  a  Full  Discussion  of  the  circumstances      Rep.  380;  State  v.  Garrett,  1  Winst.  L.  (60  N. 

under  which  an  officer  or  a  private  person  may  Car  )  144,  84  Am.  Dec.  359. 

legally  proceed  to  make  an  arrest,  see  the  title  5.  Homicide  by  Assistant  of  Officer  Justifiable. 

ARREST,  vol.  2,  p.  832.  — No:  th  Carolina  v.  Gosnell.  74  Fed.  Rep.  734. 

3.  Homicide  Justifiable  in  Overcoming  Resist-  6.  Arrest  for  Offense  Less  than  Felony  —  Self- 
ance  to  Arrest  —  England.  —  2  Hale  P.  C  118.  defense  the  Ground  of  Justification.  —  Forster's 

United  Slates.  —  Kelly  v.  Georgia,  68  Fed.  Case,  1  Lewin  C.  C.  187;  Smith  v.  State,  59 

Rep.  652;  North  Carolina  v.  Gosnell,  74  Fed.  Ark.  132,  43  Am.  St.  Rep.  20.    See  also  Rex  v. 

Rep.  734;  U.  S.  v.  Fayette  County  Jailer,  2  Smith,  3  Russ.  C.  &  M.  131 ;  Clements  v.  State, 

Abb  (U.  S.)  265;  U.  S.  v.  Rice,  1  Hughes  (U.  50  Ala.  117;  Thomas  v.  Kinkead,  55  Ark.  502, 

S  )  560.  29  Am.  St.  Rep.  68;  Dilger  v.  Com.,  88  Ky. 

California.  —  People  v.  Adams.  85  Cal.  231.  550;  State  v.  Whittle,  59  S.  Car.  297. 

Kentucky. — Lindle  v.  Com.,  (Ky.  1901)  64  In  Texas  this  rule  has  been  embodied  in  a 

S.  W.  Rep.  986;  Bowman  v.  Com.,  96  Ky.  8.  statute.    Pasc.  Dig.,  arts.  2213,  2214  [Pen. 
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held  justified  in  killing  if  such  a  course  is  necessary  to  overcome  resistance  and 
effect  the  arrest,  even  though  the  offense  for  which  the  arrest  was  attempted 
was  but  a  misdemeanor  or  a  breach  of  the  peace.1  And  in  cases  where  the 
resistance  was  made  with  a  deadly  weapon,  the  officer  has  been  held  justifiable 
in  killing  his  adversary,  not  upon  the  theory  of  self-defense,  but  upon  the 
ground  that  it  was  his  duty  to  make  the  arrest  at  all  hazards,  and  that  armed 
defiance  to  the  execution  of  a  command  of  the  state  must  not  be  tolerated.2 
Where,  however,  the  resistance  is  so  violent  as  to  put  the  officer  in  danger  of 
death  or  great  bodily  harm,  he  is  clearly  justifiable  in  killing  his  adversary. 
Under  such  circumstances  his  right  to  kill  in  self-defense  is  the  same  as  that 
of  a  private  individual.3 

cc.  In  Civil  Offenses.  —  Where  the  attempted  arrest  is  for  a  civil  offense,  the 
weight  of  authority  appears  to  be  that  the  rule  is  the  same  as  in  cases  of 
felony,  and  if  the  officer  meets  with  resistance  he  may  repel  force  with  force, 
even  to  the  taking  of  life,  should  it  be  necessary  in  order  to  overcome  the 
resistance.4    There  is  authority,  however,  to  the  contrary.5 

dd.  Arrest  by  Private  Person,  —  Where  a  felony  has  actually  been  committed, 
a  private  person  is  authorized  by  law  to  arrest  without  a  warrant  the  person 
who  committed  the  offense,  and  if  resistance  is  made  the  person  attempting 
the  arrest  may  use  such  force  as  may  be  necessary  to  perform  his  duty,  even 
to  taking  the  life  of  his  opponent.6 

Arrest  by  Owner  of  stolen  Goods.  — •  One  who  has  committed  a  larceny  amounting 
to  a  felony  may  be  pursued  by  the  owner  of  the  stolen  goods,  for  the  purpose 
of  arrest  and  reclamation,  and  if  the  pursuing  owner  is  resisted  he  is  not 
obliged  to  retreat,  but  may  repel  force  by  force,  and  if,  in  overcoming  the 
resistance,  it  becomes  necessary  to  take  the  life  of  the  thief,  homicide  is  justi- 
fiable.7 But  if  the  property  has  been  simply  converted  or  taken  possession 
of  in  such  a  manner  that  the  offense  of  taking  it  constitutes  merely  a  civil 
trespass,  there  being  no  criminal  intent,  it  is  not  lawful  for  the  owner  to 
recapture  it  by  any  exercise  of  force  which  would  result  in  a  homicide. H 

ee.  Where  Arrest  Is  Illegal.  —  Where  the  attempted  arrest  is  illegal  by  reason 
of  want  of  authority  or  otherwise,  the  person  attempting  the  arrest  is  not 
justified  in  taking  life,9  even  though  resistance  is  made  with  a  deadly  weapon. 1W 

(c)  Preventing  Escape  —  aa.  In  Case  of  Felony.  —  Where  a  person  lawfully 
attempts  to  arrest  another  for  the  commission  of  a  felony,  and  the  person 
whose  arrest  is  attempted  seeks  safety  by  flight,  it  is  lawful  for  the  person 
making  the  arrest  to  kill  the  fleeing  felon  if  it  is  apparent  that  the  arrest  cannot 
otherwise  be  accomplished.11 

Code,  art.  664];  Plasters  v.  State,  1  Tex.  App.         5.  Contra.  — Calfielde  v.  ,  1  Rolle  189. 

682.  6.  Right  of  Private  Person  to  Kill  in  Making 

For  a  Full  Discussion,  see  the  title  Self  de-  Arrest.  —  Slate  v.  Anderson,  1  Hill  L.  (S.  Car.) 
fense;  and  see  also  the  title  Arrest,  vol.  2,  pp.  327,  holding  that  this  rule  is  applicable  though 
849,  906.  the  felony  was  committed  in  another  state  arid 

1.  Rule  to  the  Contrary. —  1  East  P.  C.  302 ;  2      the  felon  was  a  fugitive  from  justice. 

Hale  P.  C.  117;  State  -j.  Dierberger,  96  Mo.         7.  Owner  of  Stolen  Goods  May  Kill  to  Overcome 
666.  9  Am.  Si.  Rep.  380.    See  also  opinion  of     Resistance.  —  Storey  v.  State,  71  Ala.  329. 
Sherwood,  J.,  in  State  v.  McNally,  87  Mo.  644.         8.  Storey  v.  State,  71  Ala.  329. 

2.  Officer  justified  in  Killing  to  Overcome  Armed  9.  Homicide  Not  Justifiable  in  Making  Illegal 
Resistance.  —  Bowman  v.  Com.,  96  Ky.  8;  Arrest. —  1  East  P.  C.  312,  313;  York  v.  Com., 
State  v.  Garrett,  1  Winst.  L.  (60  N.  Car.)  144,  82  Ky.  360;  State  v.  Campbell,  107  N.  Car.  948. 
84  Am.  Dec.  359.  See  also  North  Carolina  v.  10.  1  East  P.  C.  312,  313;  State  -•.  Campbell. 
Gosnell.  74  Fed.  Rep.  734  107  N.  Car.  948. 

3.  Officer  Justifiable  in  Killing  in  Self-defense.  11.  Homicide  Justifiable  to  Prevent  Escape  of 
—  Forsier's  Case,  1  Lewin  C.  C.  187;  U.  S.  v.  Felon.  —  1  East  P.  C.  298;  Rex  v.  Finnertv,  1 
Favette  County  Jailer.  2  Abb.  (U.  S.)  265;  Bow-  Cr  &  Dix.  167,  note;  Jackson  v.  State,  66  Miss, 
man  v.  Com.,  96  Ky.  8:  Doolin  v.  Com.,  95  Ky.  89,  14  Am.  St.  Rep.  542.  See  generally  the 
29:  State  v.  McNally,  87  Mo.  644.    For  a  full     title  Arrest,  vol.  2,  p.  851. 

discussion,  see  the  title  SELF-DEFENSE.  Firing  over  the  Head  of  Escaping  Criminal  — 

4.  General  Rule  in  Civil  Arrest.  —  Foster  270,  Killing  by  Accident.  —  In  People  v.  Kilvington, 
271 ;  1  East  P,  C.  306,  307;  Doherty  v.  State,  84  104  Cal.  86,  43  Am.  St.  Rep.  73,  the  accused, 
Wis.  152,  a  police  officer,  relied,  as  a  defense,  upon  the 
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statutes. —  In  a  number  of  jurisdictions  statutes  have  been  passed  embody- 
ing the  foregoing  rule.'  But  under  the  Texas  statutes,  even  where  the 
offense  for  which  the  arrest  is  attempted  is  a  felony,  the  rule  is  that  the  officer 
is  not  justified  in  killing  to  prevent  escape,  unless  his  life  is  threatened  or  he 
is  pi. iced  in  danger  of  great  bodily  injury.2 

66.  In  Case  of  Offense  Less  than  Felony.  —  Where  the  offense  for  which  the 
arrest  is  attempted,  however,  is  less  than  a  felony,  as,  for  instance,  a  mis- 
demeanor  or  a  breach  of  the  peace,  the  person  attempting  the  arrest  is  not 
justified  in  killing  the  wrongdoer  merely  to  prevent  his  escape  by  flight,  even 
though  he  cannot  otherwise  be  taken.3 

ec.  In  Civil  Offenses. — The  rule  applicable  to  cases  of  misdemeanor  is 
equally  applicable  to  cases  where  the  offense  for  which  the  arrest  is  attempted 
is  merely  a  civil  one.  So  an  officer  who  kills  a  person  merely  to  prevent  his 
escaping  arrest  in  civil  actions  is  guilty  of  criminal  homicide.* 

dd.  Arrest  by  Private  Person.  — Where  a  person  has  committed  a  felony,  and, 
being  discovered  by  a  private  individual  during  its  commission,  flies  to  escape 
capture,  the  person  so  discovering  him  is  justified  in  endeavoring  to  arrest  him, 
and  in  killing  him  if  it  appears  necessary  to  prevent  his  escape.5 

Circumstances  Essential  to  Justification.  — The  rule  justifying  a  private  person  in 
killing  an  escaping  felon,  however,  is  subject  to  very  stringent  limitations,  and 
it  is  essential  to  his  justification  for  the  homicide  not  only  that  he  should 
make  known  that  his  object  is  to  arrest,  that  the  wrongdoer  should  refuse  to 
submit,  and  that  the  killing  should  be  apparently  necessary  to  prevent  the 
escape,6  but  also  that  a  felony  should  actually  have  been  committed.  No 
matter  how  well  grounded  his  belief  that  a  felony  has  been  committed,  a 
private  individual  who  of  his  own  volition  kills  the  wrongdoer  to  prevent  his 
escape  acts  at  his  peril,  and  if  his  belief  is  erroneous,  and  in  fact  no  felony 
has  been  committed,  he  is  guilty  of  criminal  homicide.7 

fact  that  he  shot  only  to  intimidate  ihe  de-  Pennsylvania.  —  Com.  v.  Greer,  20  Pa.  Co. 
ceased,  whom  he  was  trying  to  arrest,  and      Ct.  535. 

aimed  over  his  head  not  intending  to  kill  or  Tennessee.  —  Reneau  v.  State,  2  Lea  (Tenn.) 

wound  him,  and  that  the  shot  indicted  the  fatal      720,  31  Am.  Rep.  626. 

wound  by  reason  of  Ihe  deceased's  running        Where  Offense  May  Turn  Out  to  Be  a  Felony. — 

over  a  slight  rise  of  ground.  It  was  held  that  It  has  been  considered  that  a  homicide  to  pre- 
whether  the  act  of  the  accused  was  or  was  not  vent  the  escape  of  a  person  guilty  only  of  a  mis- 
an  act  of  criminal  negligence  was  a  question  demeanor  may  be  justifiable  if  the  misde- 
for  the  jury,  who  must  give  him  the  benefit  of  meanor  is  of  a  flagrant  character;  such,  for 
any  reasonable  doubt  arising  upon  the  evi-  instance,  as  may  develop  into  a  felony,  as  in 
dence.  case  of  a  dangerous  wound  inflicted.    1  East 

1.  Justification  by  Statute.  —  People  v.  Kil-      P.  C.  302. 

vington,  104  Cal.  86,  43  Am.  St.  Rep.  73;  Jack-  Person  Assisting  Officer.  —  Since  an  officer 
son  v.  State,  66  Miss.  89,  14  Am.  St.  Rep.  542.  charged  with  the  duty  of  arresting  a  person 
And  see  the  codes  and  statutes  of  the  various  for  a  misdemeanor  is  not  justified  in  killing 
states.  him  to  prevent  his  escape,  a  person  assisting 

2.  Self-defense  the  Ground  of  Justification  under  the  officer  stands,  of  course,  in  no  better 
Texas  Statute. —  Pasc.  Dig.,  art.  2215;  Caldwell  position,  and  if  he  kills  under  such  circum- 
v.  State,  41  Tex.  86.  stances  he  is  guilty  of  criminal  homicide. 

Killing  to  Prevent  Convict  from  Escaping  from  Handley  v.  Stale,  96  Ala.  48,  38  Am  St.  Rep.  81. 
Penitentiary. — See  Wright  v.  State,  44  Tex.  645.         4.  Rule  in  Civil  Cases.  —  1  East  P.  C.  306;  1 

3.  Rule  in  Cases  Less  than  Felony — England.  Hale  P.  C.  481;  Foster  271;  Head  v.  Martin, 
—  1  East  P.  C.  302;  Forster's  Case,  I  Lewin      85  Ky.  480. 

C.  C.  187.    See  also  Rex  v.  Smith,  3  Russ.  C.        5.  Private  Person  May  Kill  to  Prevent  Escape. 

&  M.  131.  — Com.  v.  Long,  17  Pa.  Super.  Ct.  641. 

Alabama.  —  Williams  v.  State,  44  Ala.  41;  6.  Restrictions  of  Rule.  —  State  v.  Roane,  2 
Handley  v.  State, 96  Ala.  48,  38  Am.  St.  Rep.  81.      Dev.  L.  (13  N.  Car.)  58.    See  also  State  v.  Bry- 

Arkansas.  —  See  Thomas  v.  Kinkead,  55  Ark.  ant,  65  N.  Car.  327.  But  where  it  appears  that 
502,  29  Am.  St.  Rep.  68.  notice  to  the  fleeing  criminal  would  be  un- 

Kentucky.  —  Stephe ns  v.  Com.,  (K y .  1898)  47  availing,  as  where  he  has  been  discovered  in 
S.  W.  Rep.  229.  See  also  Head  v.  Martin,  85  his  crime,  knows  that  he  is  being  closely  pur- 
Ky.  480.  sued,  and  is  upon  the  point  of  disappearing 

North  Carolina.  —  State  v.  Stancill,  128  N.  from  the  view  of  his  pursuer,  the  giving  of 
Car.  606.  notice  is  not  essential.    Com.  v.  Long,  17  Pa. 

New  York.  —  Conraddy  v.  People,  (Supm.      Super.  Ct.  641. 
Ct.  Gen.  T.)  5  Park.  Crim.  (N,  Y.)  234.  7.  I  East  P.  C,  300;  State  v.  Rutherford,  } 
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ee.  Where  Arrest  Is  Illegal.  —  Where  the  attempted  arrest  is  illegal,  the  fact 
that  the  person  whose  arrest  is  attempted  seeks  to  escape  by  flight  will  not 
justify  the  officer  in  killing  him,  even  though  he  cannot  otherwise  be  appre- 
hended.1 

(d)  Preventing  Interference  by  Third  Persons.  —  Where  an  officer  attempts  lawfully 
to  arrest  a  wrongdoer,  and  a  third  person  interferes  to  prevent  the  arrest  and 
resists  the  officer,  the  latter  has  the  same  right  to  kill  in  order  to  overcome 
the  resistance  and  effect  the  arrest  that  he  has  in  cases  where  the  resistance  is 
made  by  the  person  whose  arrest  is  attempted.2 

(4)  Prevention  of  Escape  from  Prison.  —  Persons  having  the  lawful  custody 
of  convicts  in  penitentiaries  are  under  the  duty  of  keeping  the  criminals  safely- 
con  fined,  and  of  preventing  their  escape,  and  in  the  performance  of  these 
duties  they  are  under  the  same  special  protection  of  the  law  as  are  other 
officers  of  justice.  Therefore  if,  in  the  necessary  discharge  of  their  duty  to 
prevent  the  escape  of  convicts,  they  meet  with  resistance,  they  may  repel 
force  with  force  without  being  obliged  to  retreat,  and  if  in  the  struggle  it 
appears  necessary  to  kill  their  opponents,  they  will  be  justified  in  so  doing, 
and  no  criminal  responsibility  will  attach  to  them  by  reason  of  the  homicide.3 
And  the  same  rule  applies  to  justify  a  homicide  committed  by  one  of  the 
guard  of  a  penitentiary  to  prevent  a  convict  from  escaping;  that  is,  if  cir- 
cumstances are  such  as  to  lead  him,  as  a  reasonable  man,  honestly  to  believe 
that  it  is  necessary  to  kill  in  order  to  prevent  the  escape,  then  his  act  is  justified.4 

Homicide  by  Military  Guard.  —  If  a  homicide  is  committed  by  a  military  guard, 
without  malice  and  in  the  performance  of  his  supposed  duty  as  a  soldier,  then 
the  homicide  is  excusable,  unless  it  is  manifestly  beyond  the  scope  of  author- 
ity or  is  such  that  a  man  of  ordinary  sense  and  understanding  would  know 
that  it  was  illegal,5  and  in  determining  the  justification  of  a  military  guard 
for  a  homicide  committed  under  such  circumstances,  the  common-law  distinc- 
tions between  felonies  and  misdemeanors  have  no  application  to  the  military 
offense  of  which  the  person  killed  had  been  convicted.6 

(5)  Prevention  of  Felony  —  aa.  In  General.  —  It  is  the  duty  of  every  man, 
whether  an  officer  of  justice  or  a  private  citizen,  who  sees  a  felony  attempted 
by  violence,  to  prevent  it  if  possible,  and  in  the  performance  of  this  duty 
such  a  person  has  the  legal  right  to  use  all  means  which  appear  to  him  as  a 
reasonable  man  to  be  necessary  to  make  the  resistance  and  interference 
effectual,  and  if  the  felony  cannot  be  prevented  by  other  means  he  is  justified 
in  taking  life.7 

Hawks  (8  N.  Car.)  457,  9  Am.  Dec.  658;  State 
v.  Roane,  2  Dev.  L.  (13  N.  Car.)  58;  Carr  v. 
State,  43  Ark.  99.  Under  ihe  Texas  statute  an 
arrest  without  a  warrant  may  be  made  only 
when  the  offense  was  committed  in  the  pres- 
ence or  within  the  view  of  the  person  seeking 
to  make  the  arrest.  Lacy  v.  State,  7  Tex.  App. 
403- 

1.  Killing  to  Prevent  Escape  from  Illegal 
Arrest.  —  People  v.  Matthews,  (Cal.  1899)  58 
Pac  Rep.  371. 

2.  Officer  Justified  in  Killing  Third  Person  Who 
Interferes.  —  State  v.  Dierberger,  96  Mo.  666,  9 
Am.  St.  Rep.  380. 

In  North  Carolina  v.  Kirkpatrick,  42  Fed. 
Rep.  689,  certain  revenue  officers  were  search- 
ing for  illicit  distilleries.  A  man  who  was  seen 
observing  their  movements  afterwards  offered 
10  lead  them  to  a  certain  house,  and  walked 
in  front  of  them  for  that  purpose.  As  they 
neared  the  house  he  began  to  run  towards  it, 
and  the  officers,  suspecting  him  of  an  inten- 
tion to  interfere  in  their  purpose  and  to  warn 
guilty  parties,  pursued  him,  whereupon  he 
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seized  a  gun  and  fired  upon  them,  but  was 
himself  fatally  shot  by  one  of  the  officers.  It 
was  held  that  the  officers  were  justified  in 
their  suspicions,  and  that,  although  they  had 
no  warrant  for  his  arrest,  the  officer  who  shot 
him  was  not  guilty  of  manslaughter. 

3.  Killing  of  Escaping  Convict  Justifiable.  —  1 
East  P.  C.  330. 

4.  Jackson  v.  State,  76  Ga.  473;  State  v. 
Turlington,  102  Mo.  642.  See  also  Washington 
v.  State,  1  Tex.  App.  647.  Compare  State  v. 
Stancill,  128  N.  Car.  606. 

5.  Homicide  by  Military  Guard. —  U.  S.  v. 
Clark,  31  Fed.  Rep.  710,  holding  that  the  kill- 
ing by  a  military  guard  to  prevent  the  escape 
of  a  prisoner  convicted  for  a  military  offense 
is  justifiable  if  apparently  necessary  to  prevent 
the  escape. 

6.  In  Military  Offenses  Common-law  Distinc- 
tions Between  Felonies  and  Misdemeanors  Are  In- 
applicable.—  U.  S.  v.  Clark,  31  Fed.  Rep.  710. 

7.  Homicide  to  Prevent  Felony  Justifiable.  —  In 

re  Neagle,  135  U.  S.  I,  affirming  39  Fed.  Rep. 
833;  Mitchell  v.  State,  (Fla.  1901)  30  So.  Rep. 
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Suppressing  Riot.  —  Although  a  riot  is  not  necessarily  a  felony,  yet  private 
persons  may  interfere  to  suppress  a  riot  or  resist  the  rioters,  and  may  use  such 
force  as  appears  to  them  to  be  reasonably  necessary  under  the  circumstances, 
and  ii  the  riot  cannot  be  suppressed  or  the  rioters  effectually  resisted  by  any 
less  violent  means,  homicide  is  justifiable. 1 

bb.  Limitations  ok  Rule  —  Felony  Must  Be  Accompanied  by  Force.  —  The  rule  of  justi- 
fy ation  of  a  homicide  committed  for  the  prevention  of  a  felony  is  limited  to 
instanc<  where  the  attempted  felony  is  of  an  atrocious  or  flagrant  character, 
and  is  sought  to  be  accomplished  by  force  and  violence.  It  has  been  held 
inapplicable  to  cases  of  secret  felonies  or  those  unaccompanied  by  force.2 
And  this  limitation  of  the  rule  has  been  held  to  be  unaffected  by  the  distinc- 
tions between  common-law  and  statutory  felonies.3 

Whore  Accused  Entertained  Criminal  Intent.  —  A  statute  making  homicide  justi- 
fiable when  committed  in  the  prevention  of  a  felony  does  not  justify  a  killing 
upon  a  previously  formed  intent  to  take  life  and  not  for  the  purpose  of  pre- 
venting the  felony,  even  though  the  killing  was  done  while  the  deceased  was 
committing  the  felony.  It  is  not  the  intention  of  the  statute  to  justify 
murder.4 

Offenses  Less  than  Felony. — The  rule  justifying  homicide  committed  to  pre- 
vent a  felony  does  not  extend  to  minor  offenses,  and  a  killing  for  the  purpose 
of  preventing  a  mere  trespass  or  a  misdemeanor  is  not  justifiable.5 

b.  Accident. — A  well-recognized  example  of  excusable  homicide  is  a 
killing  by  accident  where  no  criminal  negligence  can  be  imputed  to  the  person 
accused.    This  subject,  however,  is  fully  treated  elsewhere  in  this  title.6 

c.  Seduction  of  Female  Relatives.  —  In  Georgia  there  exist  statutes  7 
under  which,  either  by  express  provisions  of  the  act  or  by  necessary  implica- 
tion, it  is  held  that  a  homicide  may  be  justifiable  when  committed  for  the 
purpose  of  preventing  the  illicit  sexual  intercourse  of  the  person  killed  with  a 
female  relative  of  the  person  accused  of  the  homicide.  Thus  it  is  held  that  a 
homicide  is  justifiable  when  committed  upon  one  who  attempts  to  have  sexual 
intercourse  with  the  wife  of  the  person  accused,  if  it  appears  that  the  killing  is 

803;  Thompson  v.  State,  55  Ga.  47;  Adams  v.  unfounded  either  in  principle  or  authority. 

State,  72  Ga.  85;  Pond  v.  People,  8  Mich.  150;  Gray  v.  Combs,  7  J.  J.    Marsh.  (Ky.)  478, 

Ruloff  v.  People,  45  N.  Y.  213.  23  Am.  Dec.  431;  Storey  v.  State,  71  Ala. 

Common-law  and  Statutory  Felonies.  —  In  re-  329. 

spect  to  the  justification  of  a  homicide  for  ihe  3.  Storey  v.  State,  71  Ala.  329. 

prevention  of  a  felony,  there  seems  to  be  no  4.  Homicide  Committed  with  Malice.  —  Laws  v. 

reason  for  making  any  distinction  between  State,  :6  Tex.  App.  6^3 

common-law  and  statutory  felony,  if  the  acts  5.  Killing  to  Prevent  Trespass  or  Misdemeanor. 

constituting  them  are  forcible  and   violent.  — Oliver  v.    State,   17  Ala.   587;    People  v. 

Pond  v.  People,  8  Mich.  150;  State  v.  Tutling-  Grimes,  132    Cal.  30.     See  also  Bowman  v. 

ton.  102  Mo.  642.  State,  (Tex.  Crim.  1893)  21  S.  W.  Rep.  48. 

Texas   Statute  —  Killing   Fleeing    Thief.  —  6.  Homicide    by   Misadventure.  —  See  sttpra, 

Whitten  v.  Slate,  29  Tex.  App.  504.  this  title,  Manslaughter. 

A  theft  by  night  under  this  statute  is  a  theft  7.  Seduction  of  Ftmale  Eelatives  —  Georgia  Stat- 

committed  at  any  time  bel  ween  thirty  minutes  ute.  —  Biggs  v.  State,  29  Ga.  723,  76  Am.  Dec. 

ifier  sunset  and  thirty  minutes  before  sunrise.  630;  Richardson  v.  State,  70  Ga.  825;  Futch  v. 

Laws  v.  State,  26  Tex.  App.  643.  Slate,  90  Ga.  472. 

1.  In  Case  of  a  Riot.  —  Pond  v.  People,  8  Mich.  Deliberate  Plan  to  Kill.  —  Where  the  husband 
150  was  aware  of  the  illicit  intercourse  between 

2.  Rule  Limited  to  Forcible  and  Violent  Felonies.  his  wife  and  the  accused,  and  the  accused 
—  Reg.  v.  Murphy,  I  Cr.  &  Dix.  20;  Storey  v.  was  also  aware  of  the  husband's  knowledge 

.  71  Ala.  329;  People  v.  Cook,  39  Mich.  of  his  fiuilt,  and  the  husband  deliberately  laid 

236,  33  A  m.  Rep.  380.    See  also  Gray  v.  Combs,  a  trap  for  the  offending  parties  by  pretending 

7  J.  J.  Marsh.  (Ky.)  478,  23  Am.  Dec.  431;  that  he  was  going  on  a  journey,  but  lay  in 

Oliver  v.  State,  17  Ala.  587;  Pond  v.  People,  8  wait  to  kill  his  wife's  paramoui,  it  was  held 

Mich.  150;  Weaver  v.  State,  19  Tex.  App.  547,  that  not  only  would  a  homicide  by  him  under 

53  Am.  Rep.  389.  the  circumstances  be  unjustifiable,  but  that 

But  the  rule  as  laid  down  bv  Blackstone  (4  the  paramour  had  a  right  to  defend  himself 

Bl.  Com.  181),  that  in  order  to  justify  a  homi-  even  lo  the  death  against  an  assault  by  the 

cide  committed  for  the  prevention  of  a  felony,  husband,  even  though  the  assault  be  made 

the  felony  attempted  must  be  punishable  with  while  the  guilty  act  was  in  progress.  Wilkcr- 

death,  has  been  rejected  by  the  courts  as  being  son  v.  State,  91  Ga.  729,  44  Am.  St.  Rep.  63, 
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necessary  to  prevent  the  intercourse  contemplated.1  But  in  all  cases  the 
justification  is  based  upon  the  ground  of  necessity  for  the  prevention  of  the 
guilty  relations.  The  husband  must  believe,  and  have  reasonable  grounds  for 
believing,  that  it  is  necessary  for  him  to  kill  to  prevent  the  consummation  of 
the  adulterous  act,  and  the  danger  apprehended  must  be  apparently  urgent 
and  pressing  at  the  time  of  the  homicide  3  Therefore  a  past  attempt  to 
accomplish  sexual  intercourse  with  the  wife  of  the  accused,3  or  sexual  inter- 
course actually  accomplished  at  some  antecedent  date  4  even  though  it  be  a 
rape,5  is  not  sufficient  to  justify  the  killing  of  the  man  guilty  of  its  commission. 

Provocation  Engendered  by  Adultery  —  At  Common  Law.  —  In  the  absence  of  statute 
there  is  no  law  whereby  the  husband  is  wholly  excused  for  liability  for  the 
homicide  of  his  wife,  or  one  with  whom  she  has  committed  adultery,  even 
though  the  killing  is  done  in  sudden  passion  upon  discovering  them  in  the  act 
of  adultery.6 

By  statute.  - —  In  some  states,  however,  statutes  provide  that  a  homicide  com- 
mitted by  a  husband  upon  one  whom  he  discovers  in  the  act  of  adultery  with 
his  wife,  or  upon  one  who  attempts  the  rape  or  defilement  of  any  female  rela- 
tive of  the  person  who  does  the  killing,  is  justifiable.7 

d.  SELF-DEFENSE.  —  Homicide  is  justifiable  or  excusable  when  committed 
in  necessary  defense  of  one's  person  or  habitation,  or  in  the  defense  of  per- 
sons to  whom  he  owes  a  duty  of  protection.  This  subject,  however,  will 
receive  full  treatment  elsewhere  in  this  work.8 

e.  Law  of  Necessity.  —  In  respect  to  the  law  of  necessity  as  it  is  com- 
monly called,  or  the  doctrine  whereby  a  man  not  resisting  an  attack  or  per- 
forming any  legal  duty  may  be  justified  in  killing  a  fellow  being  upon  the 
theory  of  absolute  necessity  for  the  preservation  of  his  own  life  (an  example 
frequently  mentioned  being  that  of  two  shipwrecked  men  struggling  for  a 
plank  in  mid-ocean),  it  may  be  said  that  whatever  may  be  the  opinion  of  the 
various  text  writers  upon  this  subject,  the  doctrine  has  never  been  directly 
affirmed  by  judicial  decision.  And  in  any  event,  for  the  law  of  necessity  to 
apply  so  that  the  taking  of  life  is  divested  of  unlawfulness,  the  persons  should 
owe  no  duty  to  each  other  that  is  not  mutual,  and  should  by  accident  not 
attributable  to  either  be  placed  in  a  situation  where  both  cannot  survive.9 
Certain  cases  presenting  circumstances  somewhat  similar  to  those  in  which 
the  law  is  supposed  to  apply  have  been  before  the  courts,  and  although  the 
doctrine  was  strongly  urged,  the  cases  resulted  in  convictions  for  criminal 
homicide.  Thus,  two  men  who,  in  order  to  escape  death  from  hunger,  killed 
another  for  the  purpose  of  eating  his  flesh,  were  held  guilty  of  murder; 
although  at  the  time  of  the  act  they  were  in  such  circumstances  that  they 
believed  and  had  reasonable  ground  for  believing  that  such  a  course  afforded 
the  only  chance  of  preserving  their  lives.10    And  where  in  the  case  of  ship. 

1.  Killing  to  Prevent  Intercourse  with  Defend-  marriage  bed,  and  fires  upon  him,  it  is  proper 
ant's  Wife.  —  Cloud  ?j.  State,  8i  Ga.  444  See  to  give  in  evidence  the  previous  occurrence  as 
also  Richardson  v.  Slate,  70  Ga  825.  a  justification  or  excuse  for  the  act. 

Debauching  of  Daughter  or  Affianced  Bride.  —  4.  Past  Consummation  of  Attempt.  —  Hill  v. 

It  would  seem  that  killing  to  prevent  illicit  in-  State,  64  Ga.  453;  Mays  v..  State,  88  Ga.  399. 

tercourse  with  the  daughter  (Bone  v.  Siale,  6.  Antecedent  Rape.  —  Perry  v.  State,  102  Ga. 

86  Ga.  108),  or  the  affianced  bride  (Futch  v.  365. 

State,  90  Ga.  472)  of  the  person  accused,  might  6.  Common-law  Rule. —  Hooks  v.  State,  99 

be  justifiable ;  but  in  these  cases,  as  in  all  others  Ala.  166. 

arising  under  the  statutes,  the  killing  must  be  7.  Killing  by  Reason  of  Adultery  Justifiable  by 

necessarv  to  ptevent  the  offense.  Statute.  —  Price  v.  Slate,  18  Tex.  App.  474,  51 

2.  Justification  Limited  by  Necessity.  —  |ack-  Am.  Rep.  322;  People  v.  Halliday,  5  Utah  467. 
son  v.  Stale,  91  Ga  271,  44  Am.  St.  Rep.  22.  8.  Homicide   in   Self-defense.  —  Sec  the  title 

3.  Past  Attempt  at  Adultery. —  Reid  v.  Slate,  SELF-DEFENSE. 

50  Ga.  556;  Farmer  v.  State,  91  Ga.  720.    Com-  9.  Limitation  of  Law  of  Necessity. —  U.  S.  v. 

pare  Biggs  v.  State,  29  Ga.  723,  76  Am.  Dec.  Holmes,  1  Wall.  Jr.  (C.  C.)  1,  26  Fed.  Cas.  No. 

630,  where  it  was  held  that  where  an  injured  15,383. 

husband  meets  in  the  morning  one  who  the  10.  Killing  for  the  Purpose  of  Eating. — Reg.  v. 

nighl  before  has  attempted  a  violation  of  his  Dudley,  14  Q.  B.  D.  273,  15  Cox  C.  C.  624. 
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wreck,  a  Lifeboat  was  overburdened  with  persons  who.  had  escaped  from  the 
ship,  some  being  passengers  and  others  able  seamen,  and  it  becoming  neces- 
I  i  throw  some  of  these  persons  overboard  to  prevent  the  sinking  of  the 
boat,  the  seamen  threw  overboard  several  of  the  passengers,  who  were  imme- 
diat  i\  drowned,  it  was  held  that  it  was  the  duty  of  the  seamen  to  protect  the 
lives  of  the  passengers  in  preference  to  their  own,  and  therefore  that  their  acts 
constituted  criminal  homicide.1 

3.  Justification  or  Excuse  Limited  by  Necessity.  —  In  all  cases  where  a  homi- 
cide  may  be  justified  by  law,  whether  it  be  committed  in  making  a  lawful 
arrest,3  or  in  apprehending  a  criminal  escaping  from  prison,3  or  in  preventing 
the  commission  of  a  felony,4  the  question  of  justification  is  to  be  deter- 
mined by  the  inquiry  whether  under  the  circumstances  of  the  particular  case 
the  taking  of  a  human  life  was  reasonably  and  apparently  necessary  to 
accomplish  the  act  the  performance  of  which  constituted  the  legal  duty  or 
the  privilege  of  the  person  accused.  If  it  was  not,  the  slayer  is  guilty  of 
criminal  homicide. 

Quelling  Mutiny.  —  While  military  officers,  upon  whom  is  imposed  the  duty 
of  maintaining  the  good  order  of  a  camp  or  fort,  will  not  be  required  to 
weigh  with  scrupulous  precision  the  exact  amount  of  force  necessary  to  sup- 
press disorder  or  mutiny,  yet  the  means  used  should  be  measured  by  the 


1.  Seamen  Throwing  Passengers  Overboard.  — 

U.  S.  v.  Holmes,  i  Wall.  Jr.  iC.  C.)  I,  26  Fed. 
Cas  No.  15,383 

Drawing  Lots.  —  In  U.  S.  v.  Holmes,  1  Wall. 
Jr.  (C.  C.)  1,  26  Fed.  Cas.  No.  15,383,  the  court 
considered  that  where  persons  not  owing  any 
duty  to  each  oiher  that  is  not  mutual  should 
without  the  fault  of  any  of  Lhem  be  placed  in 
a  situation  where  all  could  not  survive,  and 
the  lives  of  some  must  be  sacrificed  to  preserve 
the  others,  lots  should  be  drawn,  and  that  if 
those  upon  whom  the  lots  fell  should  oe  killed, 
the  homicide  would  be  justifiable.  But  in 
Reg.  v.  Dudley,  14  Q.  B.  D.  285,  this  rule  was 
thought  unsatisfactory. 

2.  Homicide  in  Making  Arrest  —  In  Overcoming 
Resistance.  —  If  the  resistance  by  a  person 
whose  arrest  is  attempted  can  be  overcome  by 
other  means  than  taking  his  life,  homicide  is 
not  justifiable.  Clements  v.  State,  50  Ala.  117; 
Dover  71.  State,  109  Ga.  485;  State  v.  Rose,  142 
Mo.  418;  State  v.  Lane,  158  Mo.  572. 

Civil  Arrest.  —  And  a  homicide  committed  in 
the  attempt  to  make  an  arrest  in  a  civil  case  is 
justifiable  only  when  necessary  to  accomplish 
the  arrest,  or  to  pre/enl  death  or  great  bodily 
hirm  to  the  officer.  Therefore  an  unnecessary 
killing  constitutes  criminal  homicide  both  at 
common  law,  Rex  v.  Reason,  1  Stra.  500;  and 
under  modern  statutes,  Doherty  v.  State,  84 
Wis.  152;  although  the  person  killed  resisted 
the  officer. 

Under  the  Texas  statute  an  officer  is  not 
justified  in  taking  the  life  of  a  person  resisting 
arrest  "  unless  he  has  just  grounds  to  fear  that 
his  own  life  will  be  taken,  or  that  he  will  suffer 
great  bodilv  injury  in  the  execution  of  the 
order  ?.isc.  Dig.,  arts.  2213,  22i4[Pen.  Code, 
art.  6t>4|;  Plasters  v.  State,  1  Tex.  App.  673. 

How  Necessity  Determined.  —  The  law  does 
not  reauire  that  the  person  attempting  to  make 
the  arrest  shall  determine  with  absolute  pre- 
cision the  proper  amount  of  force  necessary  to 
overcome  the  resistance  and  apprehend  the 
wrongdoer.  It  simply  demands  that  he  shall 
not  use  greaier  force  than  may  seem  to  him  to 


be  reasonably  necessary  to  accomplish  his  pur- 
pose.   State  v.  Rose,  142  Mo.  418. 

Killing  to  Prevent  Escape.  —  The  justification 
of  the  homicide  committed  to  prevent  the  es- 
cape of  a  criminal  who  is  evading  arrest  by 
flight  depends  upon  the  question  whelher  he 
could  have  been  otherwise  apprehended. 
State  v.  Bryant,  65  N.  Car.  327. 

The  fact  that  a  person  is  seen  10  run  upon  a 
public  street  in  the  night  time  does  not  justify 
an  officer  in  killing  him,  even  though  the  officer 
may  have  commanded  him  to  halt.  And  this 
notwithstanding  that  burglaries  have  been  re- 
cently committed  in  the  neighborhood,  and 
that  the  officer  is  seeking  to  apprehend  the 
criminals.  People  v.  McCarthy,  47  Hun  (N. 
Y.)  491,  affirmed  110  N.  Y.  309. 

Under  the  Texas  statute  an  officer  is  justified 
in  killing  a  person  who  is  endeavoring  to  es- 
cape arrest  by  flight  only  when  the  life  of  the 
officer  is  in  danger  or  he  is  threatened  with 
great  bodily  injury.  Pasc.  Dig.,  art.  3215 
[Pen.  Code,  art.  664];  Caldwell  v.  State,  41 
Tex.  97. 

3.  Homicide  in  Preventing  Escape  from  Prison. 

—  1  East  P.  C.  331;  Jackson  v.  Stale,  76  Ga. 
473;  Lamma  v.  State,  46  Neb.  236. 

4.  Homicide  for  the  Prevention  of  a  Felony.  — 
Oliver  v.  State-,  17  Ala.  587;  Storey  v.  State, 
71  Ala.  329;  Mitchell  v.  State,  (Fla.  1901)  30 
So.  Rep.  803;  Mitchell  v.  State,  22  Ga.  211,  68 
Am.  Dec.  493;  Adams  v.  State,  72  Ga.  85; 
People  v.  Cook,  39  Mich.  236,  33  Am.  Rep.  380; 
People  v.  Cole,  (Oyer  &  T.  Ct.)  4  Park.  Crim. 
(N.  Y.)  35;  State  v.  Roane,  2  Dev.  L.  (13  N. 
Car.)  59;  Weaver  v.  State,  19  Tex.  App.  547,  53 
Am.  Rep.  389. 

A  homicide  is  not  justifiable  when  committed 
as  a  punishment  for  a  felony  already  com- 
mitted. State  v.  Roane,  2  Dev.  L.  (13  N. 
Car  )  58. 

Preventing  Rape. —  People  v.  Cook,  39  Mich. 
236,  33  Am.  Rep.  380.  See  also  Varnell  v. 
State,  26  Tex.  App.  56.    See  supta,  this  section, 
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necessity  of  the  case,  and  should  be  proportioned  to  the  end  to  be  accom- 
plished. And  in  order  to  justify  the  killing  of  a  soldier  by  an  officer  who  is 
endeavoring  to  suppress  a  riot  or  disorder  in  camp,  it  must  appear  that  the 
killing  was  necessary  to  quell  the  riot.  The  act  will  not  be  justified  where  it 
appears  that  the  disorder  could  have  been  suppressed  by  other  and  less  vio- 
lent means.1  Likewise,  while  officers  in  the  navy,  in  respect  to  their  authority 
to  take  life  in  enforcing  the  duties  of  their  respective  stations,  stand  upon  the 
same  ground  as  civil  officers,  and  have  a  right  in  case  of  necessity  to  enforce 
obedience  to  orders  and  a  performance  of  duties  by  the  punishment  of  death, 
the  necessity  for  such  a  course  must  be  a  clear  and  urgent  one,  the  orders 
must  be  of  a  nature  that  requires  instant  obedience,  and  the  force  employed 
must  be  such  and  only  such  as  the  occasion  indispensably  requires.2 

Necessity  a  Question  for  the  Jury.  —  In  all  cases  of  justifiable  homicide  the  ques- 
tion of  justification  must  be  determined  in  the  light  of  the  surrounding  circum- 
stances.   And  these  circumstances  are  to  be  passed  upon  by  the  jury.3 

IX.  EVIDENCE  —  1.  Scope  of  Section.  —  The  general  rules  of  criminal  evi- 
dence which  are  applicable  in  all  criminal  prosecutions  are  full}/  discussed 
elsewhere.  This  section  is  confined,  as  far  as  possible,  to  the  treatment  of 
such  questions  of  evidence  as  are  especially  important  in  cases  of  murder  and 
manslaughter.4 

2.  Admissibility — a.  In  GENERAL. — The  admissibility  of  evidence  in 
trials  for  murder  or  manslaughter  is  governed  by  the  general  rules  applicable 
to  criminal  prosecutions.5  It  is  competent  for  the  prosecution  to  show  any 
matters  which  tend  to  establish  any  of  the  essential  elements  of  the  crime  or 
to  connect  the  defendant  therewith,  while  the  defendant  may  show  any  mat- 
ters which  justly  tend  tc  exculpate  him  or  to  reduce  the  grade  of  the  offense,6 


1.  Suppressing  Disorder  in  Military  Camp,  —  U. 

S.  v.  Carr,  I  Woods  (U.  S.)  480,  25  Fed.  Cas. 
No.  14,732.  See  also  U.  S.  v.  Clark,  31  Fed. 
Rep.  716. 

In  U.  S.  v.  Carr,  1  Woods  (U.  S.)  480,  25  Fed. 
Cas.  No.  14,732,  it  was  held  that  the  officer 
who  committed  the  homicide  must  have  be- 
lieved, and  have  had  reasonable  ground  for 
believing,  that  the  killing  was  necessary  for  the 
suppression  of  a  mutiny  then  and  there  exist- 
ing, or  of  a  disorder  which  threatened  speedily 
to  ripen  into  a  mutiny.  See  also  the  title 
Military  Law,  vol.  20,  p.  666. 

2.  Authority  of  Naval  Officers.  —  U.  S.  v. 
Be  vans,  24  Fed.  Cas.  No.  14,589  [reversed  3 
Wheat.  (U.  S.)  336,  on  the  ground  that  the  trial 
court  had  no  jurisdiction].  In  this  case  it  was 
held  that  a  naval  officer  in  command  of  a  ship 
was  without  authority  to  direct  the  sentry  on 
duty  lo  kill  any  man  who  should  use  abusive 
language  toward  the  sentry,  and  that,  such  an 
order  being  unlawful,  the  sentry  would  not  be 
justified  in  obeying  it  and  commuting  the 
homicide  it  commanded.  See  also  the  title 
Military  Law,  vol.  20,  p.  666. 

3.  Necessity  to  Be  Determined  by  the  Jury.  — 
Oliver  v.  State,  17  Ala.  587;  Jackson  v.  Slate, 
66  Miss  89.  14  Am.  St.  Rep.  542;  State  v. 
Dierberger,  96  Mo.  666,  9  Am.  St.  Rep.  380; 
State  v.  Bland,  97  N.  Car.  438;  Conraddy  v. 
People,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N. 
Y.)  234. 

Actual  Necessity  or  Reasonable  Belief  of  Neces- 
sity.—  Oliver  v.  Slate,  17  Ala.  587;  Adams  v. 
State,  72  Ga.  85;  People  v.  Cole.  (Oyer  &  T. 
Ct.)  4  Park.  Crim.  (N.  Y.)  35;  Conraddy  v. 
People,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim. 
<N.  Y.)  234. 


4.  See  the  titles  Accomplices,  vol.  1,  p.  393; 
Admissions,  vol.  1,  p.  670;  Alibi,  vol.  2,  p.  53; 
Blood  Stains,  vol.  4.  p.  587;  Burden  of 
Proof,  vol.  5,  p.  21;  Character  (in  Evidence), 
vol.  5,  p.  866;  Confessions,  vol.  6,  p.  521;  Con- 
spiracy, vol.  6,  p.  864;  Coroners,  vol.  7,  p.  617; 
Corpus  Delicti,  vol.  7,  p.  861:  Corroborative 
Evidence,  vol.  7,  p.  866;  Criminal  Law,  vol. 
8,  p.  274;  Cumulative  Evidence,  vol.  8,  p.  462; 
Documentary  Evidence,  vol.  9,  p.  877;  Drug- 
gist, vol.  10,  p.  274;  Dying  Declarations, 
vol.  10,  p.  359;  Evidence,  vol.  ir,  p.  4S4; 
Experiments  (in  Evidence),  vol.  12,  p.  398; 
Expert  and  Opinion  Evidence,  vol.  12,  p.  414; 
Handwriting,  vol.  15,  p.  252;  Hearsay  Evi- 
dence, vol.  15,  p.  309;  Identity,  vol.  15,  p. 
922;  Insanity,  vol.  16,  p.  606;  Intoxication, 
vol.  17,  p.  403;  Medical  Jurisprudence,  vol. 
20,  p.  529;  Photographs;  Physicians  and 
Surgeons;  Presumptions;  Privileged  Com- 
munications; Proof  of  Other  Crimes;  Ques- 
tions of  Law  and  Fact;  Reasonable  Doubt; 
Res  Gf.st.-e;  Witnesses. 

5.  See  the  title  Evidence,  vol.  11,  p.  484. 

6.  Admissible  Evidence —  England.  —  Reg.  v. 
Bernard,  1  F.  &  F.  240;  Rex  v.  Long,  4  C.  & 
P.  398,  19  E.  C.  L.  440;  Rex  v.  Timmins,  7  C. 
&  P.  499,  32  h.  C.  L.  600. 

United  States.  —  U.  S.  v.  Travers,  Brun. 
Col.  Cas.  (U.  S  )  467,  28  Fed.  Cas.  No.  16,537; 
Bernard's  Case,  2  Wheel.  Crim.  (N.  Y.)  xliv, 
24  Fed.  Cas.  No.  14,584;  U.  S.  v.  Armstrong,  2 
Curt  (U.  S.)  446,  24  Fed.  Cas.  No.  14,467 

Alabama.  —  Noles  v.  State,  26  Ala.  31,  62  Am. 
Dec.  711;  Mattison  v.  Stale,  55  Ala.  224; 
Hawes  v.  State,  88  Ala.  37;  Rains  v.  Stale,  88 
Ala.  91;  Hodge  v.  Slate,  98  Ala.  10,  39  Am. 
St.  Rep.  17;  Tat  urn  v.  Slate,  82  Ala.  5;  Good- 
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pro\  ided,  alw  ays,  that  the  evidence  offered  is  not  excluded  by  reason  of  some 
established  rule  of  evidence,  as  when,  for  instance,  it  is  hearsay,1  or  of  a 
character  w  hich  is  excluded  on  grounds  of  public  policy.2  .  Evidence,  how- 
ever,  to  be  admissible  must  be  relevant  to  the  points  in  issue,  and  no  circum- 
stance  is  admissible  w  hich  does  not  tend  to  establish  a  fact  material  to  the 
prosecution  or  defense,  or  from  which  no  presumption  or  inference  can  be 
i  i  mably  drawn  in  reference  to  a  material  fact  or  inquiry  involved  in  the 
issue.  Evidence  which  tends  merely  to  arouse  the  passions  or  sympathies  of 
the  jury  against  or  in  favor  of  the  prisoner,  or  to  divert  their  minds  from  the 
question  w  hich  they  are  to  decide,  or  which  can  have  no  reasonable  bearing 
upon  that  question,  is  not  admissible.3 


win  v.  Slate,  102  Ala.  87;  Dent  v.  State,  105 
Ala.  11;  Burton  v.  State,  115  Ala.  t. 

Arkansas.  — Appleton  v.  State,  61  Ark.  590. 

California.  —  People  v.  Co5tello,  15  Cal.  350; 
Pe  >ple  v.  Dunne,  So  Cal.  34;  People  v. 
Mitchell,  94.  Cal.  550;  People  v.  Ward,  105  Cal. 
35;;  People  v.  Van  Horn,  119  Cal.  323;  People 
v.  P.nvers,  (Cal.  1888)  18  Pac.  Rep.  660;  Peo- 
ple v.  Evans,  (Cal.  1895)  41  Pac.  Rep.  444; 
People  7\  B  irtlileman,  120  Cal.  7;  People  v. 
Miller.  121  Cal.  343;  People  v.  Knott,  122  Cal. 
410;  People  v.  Clarke,  130  Cal,  642. 

Connecticut. — Slate  v.  Swift,  57  Conn.  496; 
Stale  v.  Crjnin,  64  Conn.  293. 

Florida.  —  Gantling  v.  Slate,  40  Fla.  237. 

Georgia.  —  H  lynes  v.  State,  17  Ga.  465; 
Darby  v.  State,  79  Ga.  63;  Ponder  v.  State,  87 
Ga.  262. 

Illinois.  —  Tracy  v.  People,  97  111.  101; 
Fletcher  v.  People,  117  111.  184;  Gannon  v. 
People,  127  III.  507,  ri  Am.  St.  Rep.  147; 
Nowacryk  v.  People,  139  111.  336. 

Indiana.  —  Fahnestock  v.  State,  23  Ind.  231; 
Deal  v.  State,  140  Ind.  354;  Walker  v.  State, 
136  Ind.  663. 

Iowa. — Slate  v.  Van  Tassel,  103  Iowa  6; 
State  v.  Munchrath,  78  Iowa  268;  State  v. 
Gainor,  84  Iowa  209;  State  v.  Dooley,  89  Iowa 
584;  State  v.  S;ymour,  94  Iowa  699;  State  v. 
Rain^barger,  74  Iowa  196;  State  v.  Wright, 
1 12  Iowa  436. 

Kentucky.  —  Short  v.  Com.,  (Ky.  1887)4  S. 
W.  Rep.  810;  Com.  v.  Hourigan,  89  Ky.  305; 
Allen  v.  Com  ,  (Ky.  1889)  12  S.  W.  Rep.  582; 
Baker  v.  Con.,  (Kv.  1891)  17  S.  W.  Rep.  625; 
Kendall  v.  Com..  (Ky.  1892)   19  S.  W.  Rep. 
173;  D_-laney  v.  Com.,  (Ky.    1894)  25  S.  W. 
Rep.  830;  Com.  v.  Gray,  (Ky.  1895)  30  S.  W. 
Rep    1015;    Rig-js  v.    Com.,   103     Ky.  610; 
Salisbury  v.   Com.,  79  Ky.  425;     Taylor  v. 
Com.,  5  Ky.  L.  Rep.  935;   Ferrill    v.  Com., 
(Ky.  1893)  23  S.  W.  Rep.  344,  15  Ky.    L.  Rep. 
321. 

Louisiana. — State   v.  Thihodeaux.    48  La. 

Ann.  6oo. 

Afarsac/iusetls.  —  Com.  v.  Kennedy,  170 
Miss.  r8. 

Michigan.  —  People  v.  Millard,  53  Mich.  63, 
People  v.  Durfee.  62  Mich.  487;  People  v. 
McDowell,  63  Mich.  229;  People  v.  Seaman, 
107  Mich.  348,  61  Am  St.  Rep.  326;  People  v. 
Gisch.  82  Mich.  22;  People  v.  Hull,  86  Mich. 
449;  People  v.  Thompson,  122  Mich.  411. 

Mississippi.  — Scott  v.  State,  56  Miss.  287. 

Missouri. — State  v.  Ramsey,  82  Mo.  133; 
State  v.  Fitzgerald,  130  Mo  407;  State  v. 
Thompson.  141  Mo.  408;  State  v.  Donnelly, 
130  Mo.  642;  State  v.  Lane,  158  Mo.  572. 
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Montana.  —  State  v.  Lucey.  24  Mont.  295. 

New  York.  —  People  v.  Kief,  58  Hun  (N.  Y.) 
337;  People  v.  Shea,  147  N.  Y.  78. 

North  Carolina.  —  Slate  v.  Arthur,  2  Dev. 
L.  (13  N.  Car.)  217;  State  v.  Outerbridge,  82 
N.  Cat.  617. 

Ohio.  —  Jones  v.  Stale,  51  Ohio  St.  331; 
Weller  v.  State,  10  Ohio  Cir.  Dec.  381,  19  Ohio 
Cir.  Ct.  166. 

Oregon.  —  State  71.  Mali  Jim,  13  Oregon  235. 

Pennsylvania.  —  Com.  v.  Wernlz,  161  Pa.  St. 
591;  Com.  v.  Mudgett,  174  Pa.  St.  211.  affirm- 
ing 4  Pa.  Dist.  739. 

South  Carolina.  —  Slate  v.  Cannon,  49  S. 
Car.  550. 

Texas.  —  Villareal  v.  State,  26  Tex.  107; 
Moody  v.  State,  27  Tex.  App.  287;  Cahn  v. 
State,  27  Tex.  App.  709;  Giebel  v.  State,  28 
Tex.  App.  151;  Tow  v.  State,  22  Tex.  App. 
175;  Johnson  v.  State,  29  Tex.  App.  150; 
Thompson  v.  State,  33  Tex.  Crim.  217;  Rad- 
ford v.  State,  33  Tex.  Crim.  520;  Kidwell  v. 
State,  35  Tex.  Ctim.  264;  Murphy  v.  State,  36 
Tex.  Crim.  24;  Williamson  v.  State,  36  Tex. 
Crim.  225;  Wilson  v.  Slate,  37  Tex.  Crim.  64; 
Houston  v.  State,  (Tex.  Crim.  1897)  40  S.  W. 
Rep.  803;  Harrell  v.  State,  39  Tex.  Crim.  204; 
Alexander  v.  Stale,  40  Tex.  Ctim.  395;  Dar- 
lington v.  State,  40  Tex  Crim.  333;  Moore  v. 
Stale,  40  Tex.  Crim.  439,  Morrison  v.  State,  40 
Tex.  Crim.  473;  Renfro  v.  State,  (Tex.  Crim. 
1900)  56  S.  W.  Rep  1013. 

Virginia.  —  Snodgrass  v.  Com.,  89  Va.  679; 
Tavlor  v.  Com.,  90  Va.  109. 

Washington .  —  State  v.  Freidrich,  4  Wash. 
204;  State  v.  Craemtr,  12  Wash.  217. 

Wisconsin.  —  Hollz  v.  State,  76  Wis.  99. 

1.  See  the  title  Hearsay  Evidence,  vol.  15, 
P-  309- 

2.  See  the  title  Evidence,  vol.  11,  p.  541. 

3.  Inadmissible  Evidence —  United  States. — 
Andersen  v.  U.  S.,  170  U.  S.  481. 

Alal>a?iia.  —  De  F'hue  v.  State,  44  Ala.  32; 
Fincher  v.  Stale,  58  Ala.  215;  Steele  v.  State, 
61  Ala.  213;  Rogers  v.  State,  62  Ala.  170; 
Rains  v.  Slate,  88  Ala.  91;  Crawford  v.  Siaie, 
ri2  Ala.  1;  Perry  v.  Stale,  91  Ala.  83;  Darby 
v.  State,  92  Ala.  9;  Dean  v.  State,  105  Ala.  21; 
Dent  v.  State,  105  Ala.  14;  Robinson  v.  State, 
108  Ala.  14;  Henson  v.  State,  114  Ala  25; 
Naugher  v.  State,  116  Ala.  463;  Compion  v. 
State,  117  Ala.  56;  Abernathy  v.  Slate,  (Ala. 
1901)  29  So.  Rep.  844. 

Arkansas.  —  Evans  v.  State,  58  Ark.  47. 
California.  —  People  v.  Davis,  47  Cal.  93; 
People        Turcot!,  65  Cal.    126;    People  v. 
Hurtado,  63  Cal.  288;  People  v.  Elliott,  80  Cal. 
296;  People  v.  Clark,  84  Cal.  573;  People  f< 
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b.  Dying  Declarations.  —  Under  another  title  will  be  found  a  full  treat- 
ment of  dying  declarations  as  evidence.1 

c.  Circumstantial  Evidence.  —  The  commission  of  the  crime  of  murder 
or  manslaughter  may,  like  other  crimes,  when  direct  evidence  is  wanting,  be 
sufficiently  proved  by  circumstantial  evidence.  Such  evidence  should  be 
allowed  to  tak':  a  wide  range,  for  while  it  is  true  that  there  must  be  some 


Ciiun  Keong,  86  Cal.  329;  People  v.  Thomson, 
92  Cal.  506;  People  v.  Mitchell,  100  Cal.  328; 
People  v.  Kilvingion,  104  Cal.  86,  43  Am.  St. 
Rep.  73;  People  v.  Howard,  112  Cal.  135; 
People  v.  Yokum,  118  Cal.  437;  People  v. 
Pe  irne,  118  Cal.  154;  People  v.  Van  Horn,  119 
Cal.  323;  People  v.  Wallace,  89  Cal.  158;  Peo- 
ple v.  Dice,  120  Cal.  189. 

Colorado.  —  Murphy  v.  People,  9  Colo.  435: 
Taylor  v.  People,  21  Colo.  426, 

District  of  Columbia.  —  U.  S.  v.  Heath,  20  D. 
C.  272. 

Florida  —  Roten  v.  State,  3r  Fla.  514. 

Georgia.  —  Hood  v.  State,  93  Ga.  168;  Bras- 
well  v.  State,  42  Ga.  609. 

Illinois.  —  Kirkhim  v.  People,  170  III.  9; 
Cannon  v.  People,  141  III.  270. 

Indiana. —  Pettit  v.  State,  135  Ind.  393; 
Shields  v.  State,  149  Ind.  395. 

loiva  —  State  v.  Cross,  68  Iowa  180;  State 
v.  Hockett,  70  Iowa  442;  State  v.  Sterrett,  71 
Iowa  386;  Slate  v.  Dillon,  74  Iowa  653. 

Kentucky.  —  Bates  v.  Com.,  (Ky.  1892)  19  S. 
W.  Rep.  928;  Spurlock  v.  Com.,  (Ky.  1893)  20 
S.  VV.  Rep.  1095;  Caskev  v.  Com.,  (Ky.  1893) 
23  S.  W.  Rep.  368;  Bevi'll  v.  Com.,  (Ky.  1S95) 
33  S.  VV.  Rep.  99;  Holly  v.  Com.,  (Ky.  1S96)  36 
S.  VV.  Rep.  532;  Rainey  v.  Com.,  (Ky.  1897)  40 
S.  VV.  Rep.  682;  Parker  v.  Com.,  96  Ky.  212; 
Riggs  v.  Com.,  103  Ky.  6io;  Ireland  v.  Com., 
(Ky.  1900)  57  S.  VV.  Rep.  616;  Smart  v.  Com., 
(Ky.  1889)  11  S.  VV.  Rep.  431,  10  Ky.  L.  Rep. 
1035;  Rowlett  v.  Com.,  3  Ky  L.  Rep.  694. 

Louisiana.  —  State  v.  Johnson,  41  La.  Ann. 
574;  State  v.  Madison,  47  La.  Ann.  30;  State 
v.  Brooks,  39  La.  Ann.  817. 

Massachusetts.  —  Com.  v.  Campbell,  7  Allen 
(Mass.)  541,  83  Am.  Dec.  705;  Com.  v.  Dens- 
more,  12  Allen  (Mass.)  535. 

Michigan. —  People  v.  Macard,  73  Mich.  15. 

Mississippi.  —  Dowling  v.  State,  5  Smed.  & 
M.  (Miss.)  664;  Hairston  v.  State,  (Miss.  1891) 
10  So.  Rep.  479. 

Missouri.  —  Stale  v.  Glahn,  97  Mo.  679;  Slale 
v.  Thomas,  99  Mo.  235;  State  v.  Hermann, 
117  Mo.  629;  State  v.  Punshon.  124  Mo.  448; 
State  v.  May,  142  Mo.  135;  State  v.  Rider,  95 
Mo  474;  State  v.  Clum,  90  Mo.  482;  State  v. 
Downs,  91  Mo.  19;  State  v.  Maguire,  113  Mo. 
670;  State  v.  Kennade,  121  Mo.  405;  State  7/. 
McAfee,  148  Mo.  370;  Stale  v.  McLaughlin, 
149  Mo.  19;  State  v.  Hudspeth,  150  Mo.  12. 

Montana. — State  v.  Gay,  18  Mont.  51. 

Nebraska.  —  Carr  v.  State,  23  Neb.  749. 

New  Mexico.  —  Territory  v.  Armijo,  7  N. 
Mex.  428. 

New  York.  —  People  v.  Webster,  139  N.  Y. 
73.  affirming  68  Hun  (N.  Y.)  11;  People  v. 
Kief,'  126  N.  Y.  661,  affirming  58  Hun  (N.  Y.) 
337;  People  v.  Greenwall,  108  Nf.  Y.  296,  2  Am. 
St.  Rep.  415. 

Ohio.  —  Rose  v.  State,  7  Ohio  Cir.  Dec.  226, 
13  Ohio  Cir.  Ct.  342. 

Pennsylvania.  —  Com.  v.  Wilson,  186  Pa.  St. 


1,  42  W.  N.  C  (Pa.)  285;  Com.  v.  Cleary,  30 
W.  N.  C.  (Pa.1*  1. 

South  Carolina.  —  State  v.  Petsch,  43  S.  Car. 
132. 

Texas. — Shearman  v.  Slate,  I  Tex.  App. 
216,  28  Am.  Rep.  402;  Jump  v.  State,  27  Tex. 
App.  459;  Gallaher  v.  State,  28  Tex.  App.  247; 
O'Connor  v.  Stale.  28  Tex.  App.  288;  Gil- 
crease  v.  State,  33  Tex.  Crim.  619;  Bennett  v. 
State,  39  Tex.  Crim.  639;  Armsiead  v.  Stale, 
22  Tex.  App.  51;  Irvine  v.  State,  26  Tex.  App. 
37;  Puryear  v.  State,  28  Tex.  App  73;  Childers 
v.  Stale.  (Tex.  App.  1890)  13  S.  VV.  Rep.  650; 
Campbell  v.  State,  30  Tex.  App.  645;  Jackson 
v.  State,  31  Tex.  Crim.  552;  Turner  v.  Stale, 
33  Tex.  Crim.  103;  Williams  v.  Slate,  (Tex. 
Crim.  1894)  25  S.  VV.  Rep  788;  Butler  v.  Stale, 
(Tex.  Crim.  1894;  27  S.  W.  Rep.  128;  Miers  v. 
Slate,  34  Tex.  Crim.  161,  53  Am.  St.  Rep.  705; 
Lancaster  v.  Stale,  (Tex.  Crim.  1895)  31  S.  W. 
Rep.  515;  Chalk  v.  Stale.  35  Tex.  Crim.  116; 
Caveness  v.  Stale,  (Tex.  Crim.  1S96)  37  S.  W. 
Rep.  750;  Barry  v.  Slale,  37  Tex.  dim.  302; 
Jones  v.  State,  3S  Tex.  Crim.  87,  70  Am.  St. 
Rep.  719;  Mitchell  v.  State,  38  Tex.  Crim.  170; 
Ross  v.  Stale,  (Tex.  Crim.  1898)43  S.  W.  Rep. 
ioo.) ;  Russell  v.  Stale,  38  Tex.  dim.  590; 
Morrison  v.  Slate,  (Tex.  Crim.  1898)  44  S.  VV. 
Rep.  511;  Sims  v.  State,  3S  Tex.  Crim.  637; 
Merritt  v.  Slate,  39  Tex.  Crim.  70;  Red  v. 
State,  39  Tex.  Crim.  414;  Turner  v.  State, 
(Tex.  Crim.  1S9S)  46  S.  VV.  Rep.  S30;  (Tex. 
Crim.  1899)  51  S.  W.  Rep.  366;  Gnodall  v. 
State,  (Tex.  Crim.  189S)  47  S.  VV.  Rep.  359; 
Gregory  v.  Stale,  (Tex.  Crim.  1S9S)  48  S.  W. 
ReP-  577.  43  S.  VV.  Rep.  1017;  Griffin  v.  State, 
40  Tex.  Crim.  312,  76  Am.  St.  Rep.  718;  High- 
smiih  v.  Stale,  (Tex.  Ciim.  1899)  50  S.  VV.  Rep. 
723;  Hedrick  v.  Sinie,  40  Tex.  Crim.  532; 
Woodward  v.  State,  (Tex.  Crim.  1900)  58  S.  VV. 
Rep.  135;  Ogden  v.  State,  (Tex.  Crim.  1900)  58 
S.  VV.  Rep.  1018. 

Virginia.  —  Mc Bride  7\  Com.,  95  Va.  818. 
Washington.  —  Stale  v.  Myers,  12  Wash.  77; 
Slate  v.  Symes,  20  Wash.  4S4. 

Wi  scon  sin.  —  Holiz  v.  Slate,  76  Wis.  99. 
1.  See  the  title  Dvng  Declarations,  vol. 
io.  P-  359.  and  the  following  additional  cases: 
Alabama.  — Gibson  v.  Stale,  126  Ala.  59. 
Arkansas.  —  Newberry  v.  State,  68  Ark.  353. 
California.  —  People  v.  Fuhrig,  127  Cal.  412. 
Florida.  —  Morrison  v.  State,  (Fla.  19C0)  23 
So.  Rep.  97. 

Georgia. — Sweat  v.  Slate,  107  Ga.  712; 
Mayes  v.  State,  108  Ga.  787;  Smith  v.  State, 
no  Ga.  255;  Bush  v.  Stale,  109  Ga.  120; 
Wheeler  v.  State,  112  Ga.  43;  Freeman  v. 
Slate,  1 12  Ga  4S. 

Idaho.  —  State  v.  Yee  Wee,  (Idaho  19C0)  61 
Pac.  Rep.  588. 

Illinois.  —  Hagcnow  v.  People,  18S  111.  545. 
Indiana. — Shenkenberger  v.  State,  154  Ind. 
630;  Green  v.  State,  154  Ind.  655. 

Iowa.  — Slate  v.  Wright,  112  Iowa  436. 
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tion  between  the  fact  to  be  proved  and  the  circumstances  offered  in 
support  of  it,  yet  any  fact  which  it  is  necessary  to  introduce  to  explain 
another,  or  which  afforded  an  opportunity  for  any  transaction  which  is  in 
issue,  or  which  shows  facilities  or  motives  for  the  commission  of  the  crime  may 
b  proved.  It  should,  however,  always  be  received  and  weighed  with  great 
caution  ;  and  in  order  to  warrant  a  conviction  on  circumstantial  evidence,  each 
essary  link,  each  and  every  material  and  necessary  fact  upon  which  the 
conviction  depends,  must  be  proved  by  competent  evidence  beyond  all  reason- 
able doubt;  all  the  facts  (that  is,  necessary  facts  to  the  conclusion)  must  be 
consisl  ent  with  each  other  and  with  the  main  fact  sought  to  be  proved  ;  and  the 
circumstances,  taken  together,  must  be  of  a  conclusive  nature,  leading  on  the 
whole  to  a  satisfactory  conclusion,  and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused,  and  no  other  person,  committed  the  offense 
charged.1 

d.  Evidence  as  to  Motive  —  (i)  In  General.  — While  in  a  prosecution 
for  murder  or  manslaughter  it  is  not  essential  for  the  prosecution  to  show  a 
motive  for  the  killing,2  yet  since  the  existence  of  motive  or  the  want  thereof 


Kansas.  — State  v.  O'Shea,  60  Kan.  772. 

Kentucky.  —  Redmond  v.  Com.,  (Ky.  1899) 
51  S.  VV.  Rep.  565;  Owens  v.  Com.,  (Ky.  1900) 
5S  S.  W.  Rep.  422;  Wilson  v.  Com.,  (Ky. 
190 1)  60  S.  VV.  Rep.  400. 

Louisiana.  —  State  v.  Sadler,  51  La.  Ann. 
1397. 

Maryland.  —  Worthington  v.  State,  92  Md. 
222. 

Michigan.  —  People  v.  Lonsdale,  122  Mich. 

3S3. 

Missouri.  — State  v.  Vaughan,  152  Mo.  73. 

New  York.  —  People  7.  Burt,  51  N.  Y.  App. 
Div.  106,  15  N.  Y.  Crim.  43. 

North  Carolina.  —  State  v.  Jefferson,  125  N. 
Car.  712. 

Pennsylvania.  —  Com.  v.  Birriolo,  197  Pa.  St. 
371;  Com.  v.  Winkelman,  12  Pa.  Super.  Ct. 
497- 

Rhode  Island.  —  State  v.  Jeswell,  22  R.  I.  136. 

South  Carolina.  —  State  v.  Taylor,  56  S.  Car. 
360;  Stale  v.  Stuckey,  56  S.  Car.  576;  State  v. 
Jaggers,  58  S.  Car.  41;  State  v.  Lee,  58  S.  Car. 
335- 

Texas.  —  Highsmith  v.  State,  (Tex.  Crim. 

1899)  50  S.  W.  Rep.  723;  Williams  v.  State,  40 
Tex.  Crim.  497;  Taylor  v.  State,  (Tex.  Crim. 

1900)  55  S.  VV.  Rep.  961;  Winfrey  v.  State, 
(Tex.  Crim.  1900)  56  S.  W.  Rep.  919;  Keaton 
v.  State,  (Tex.  Crim.  1900)  57  S.  VV.  Rep.  1125. 

Washington  —  State  v.  Webster,  21  Wash  63. 
West  Virginia. — State  v.   Burnett,  47  W. 
Va.  731. 

Wisconsin.  —  Hughes  v.  Slate,  109  Wis.  397. 

1.  Competency  and  Sufficiency  of  Circumstantial 
Evidence  —  England.  —  Hodge's  Case,  2  Le  win 
C.  C.  227. 

Canada.  —  Reg.  v.  Dosey,  6  Nova  Scolia  93. 

Alabama.  —  Wharton  v.  State,  73  Ala.  366; 
West  v.  State.  76  Ala.  98. 

Arkansas.  —  Green  v.  State,  38  Ark.  304. 

California.  —  People  v.  Smith,  106  Cal.  73. 

Florida.  —  Jenkins  v.  State,  35  Fla.  737,  48 
Am.  St.  Rep.  267. 

Illinois.  —  Purdy  v.  People.  140  111.  46; 
Campbell  v.  People,  159  111.  9,  50  Am.  St.  Rep. 
134. 

Indiana.  —  Hinshaw  v.  Slate,  147  Ind.  334. 
Icwa. — State  v.  Kennedy,  77  Iowa  208. 


Kentucky.  —  Jackson  v.  Com.,  100  Ky.  239, 
66  Am.  St.  Rep.  336. 

Massachusetts.  —  Com.  v.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Michigan.  —  People  v.  Aikin,  66  Mich.  460, 
11  Am.  St.  Rep.  512. 

Mississippi.  —  Perkins  v.  Slate,  (Miss.  1898) 
23  So.  Rep.  579. 

New  York.  —  People  v.  Harris,  136  N.  Y. 
423;  People  v.  Place,  157  N.  Y.  584.  See  also 
People  v.  Molineux,  168  N.  Y.  264. 

North  Carolina.  —  State  v.  Messimer,  75  N. 
Car.  385. 

Pennsylvania.  —  Com.  v.  Johnson,  162  Pa. 
St.  63. 

Tennessee.  —  Lancaster  v.  State,  91  Tenn. 
267. 

Texas.  —  Hill  r.  State.  37  Tex.  Crim.  415; 
Autre  v.  State,  (Tex.  Crim.  1898)  45  S.  W. 
Rep.  919. 

Washington.  —  State  v.  Smith,  9  Wash.  341. 
West  Virginia.  —  State  v.  Flanagan,  2b  W. 
Va.  116. 

And  see  the  titles  Evidence  vol.  11,  p.  502; 
Presumptions  and  Reasonable  Doubt. 

2.  Not  Necessary  to  Establish  Motive  —  Ala- 
bama, —  Hornsby  v.  State,  94  Ala.  55;  Brunson 
v.  State,  124  Ala.  37;  Davis  v.  State,  126  Ala. 
44- 

Arkansas.  —  Green  v.  State,  38  Ark.  304. 
California.  —  People  v.   Durrani,  116  Cal. 
179- 

Illinois.  —  Farris  v.  People,  129  111.  521,  16 
Am.  St.  Rep.  283. 

Indiana.  —  Hinshaw  v.  State,  147  Ind.  334. 

Mississippi.  — ■  McCullough  v.  State,  (Miss. 
1900)  28  So.  Rep.  946;  Story  v.  State,  6S  Miss. 
609. 

Missouri.  —  State  v.  David,  131  Mo.  380; 
State  v.  Foley,  144  Mo.  600. 

New  York.  —  People  v.  Scott,  153  N.  Y.  40; 
People  v.  Sutherland,  154  N.  Y.  345. 

Pennsylvania. — Com.  v.  Buccieri,  153  Pa. 
St.  535;  Com.  v.  Gentry,  5  Pa.  Dist.  703. 

South  Carolina. — Slate  v.  Mclniosh,  39  S. 
Car.  97;  State  v.  Workman,  39  S.  Car.  151; 
State  v.  Aughtry,  49  S.  Car.  285. 

And  see  the  title  Criminal  Law,  vol.  8,  p. 
290. 
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necessarily  has  an  important  bearing  upon  the  probability  of  the  guilt  of  the 
accused,  evidence  as  to  motive  is  always  admissible. 1 

Knowledge  by  Accused  Necessary.  —  In  order,  however,  to  render  evidence  as  to 
motive  admissible,  the  facts  which  it  is  sought  to  introduce  must  have  been 
known  to  the  accused  at  the  time  of  the  killing.2 

(2)  Pecuniary  Gain.  —  In  order  to  establish  that  the  defendant's  motive 
for  the  alleged  murder  was  pecuniary  gain,  the  prosecution  may  show  that 
shortly  before  his  death  the  deceased  was  in  possession  of  considerable  money 
or  other  property,  and  that  this  fact  was  known  to  the  defendant.3 

Life  Insurance  Policy  of  Deceased  Payable  to  Defendant.  —  The  fact  that  a  policy  of 
insurance  on  the  life  of  the  deceased  is  payable  to  the  defendant  may  furnish 
a  motive  for  ending  the  life  of  the  insured,  and  therefore  evidence  of  the  exist- 
ence of  such  a  policy  is  admissible.4 


1.  Evidence  as  to  Motive  Admissible  —  Eng- 
land. —  Reg.  v.  Buckley,  13  Cox  C.  C.  293. 

Alabama.  — Flanagan  v.  State,  46  Ala.  703; 
Kelsoe  v.  State,  47  Ala.  573. 

California.  —  People  v.  Ah  Fung,  17  Cal. 
377- 

Delaware. — State  v.  West,  I  Houst.  Crim. 
Cas.  (Del.)  382. 

Georgia.  —  Fraser  v.  Stale,  55  Ga.  325; 
Stafford  v.  State,  55  Ga.  591. 

Illinois.  —  Farris  v.  People,  129  111.  521,  16 
Am.  St.  Rep.  283. 

Indiana.  —  Binns  v.  State,  57.  Ind.  46,  26 
Am.  Rep.  48;  Jones  v.  State,  64  Ind.  473. 

Iowa.  —  State  v.  Seymour,  94  Iowa  699. 

Kentucky. — Jackson  v.  Com.,  100  Ky.  239, 
66  Am.  Si.  Rep.  336. 

Louisiana.  —  State  v.  Edwards,  34  La.  Ann. 
1012. 

Maryland.  — ■  Kernan  v.  Slate,  65  Md.  253. 

Mississippi . —  Biteman  v.  State,  64  Miss.  233; 
Story  v.  State,  68  Miss.  609;  Webb  v.  State,  73 
Miss.  456;  Miller  v.  Stale,  68  Miss.  221;  Single- 
ton v.  State,  71  Miss.  782,  42  Am.  St.  Rep.  488; 
Gillum  v.  State,  62  Miss.  547;  Kearney  v. 
State,  68  Miss.  233. 

Missouri.  —  State  v.  Downs,  91  Mo.  19; 
Slate  v.  David,  131  Mo.  380;  State  v.  Walker, 
98  Mo.  95;  State  v.  Tettaton,  159  Mo.  354. 

New  York. —  Hendrickson  v.  People,  10  N. 
Y.  13,  61  Am.  Dec.  721;  McKee  v.  People,  36 
N.  Y.  113;  People  v.  Jones,  99  N.  Y.  667, 
affirming  34  Hun  (N.  Y.)  620;  People  v.  Ken- 
nedy, 159  N.  Y.  346,  70  Am.  St.  Rep.  557;  Peo- 
ple v.  Benham,  160  N.  Y.  402;  People  v. 
Pavlik,  (Supm.  Ct.  Gen.  T.)  7  N.  Y.  Crim.  30; 
People  v.  Grunzig,  2  Edm.  Sel.  Cas.  (N.  Y.) 
236. 

Pennsylvania.  —  Carroll  v.  Com.,  84  Pa.  St. 
107;  Campbell  v.  Com.,  84  Pa.  Si.  187;  Hester 
v.  Com..  85  Pa.  St.  139;  McManus  v.  Com.,  91 
Pa.  St.  57;  Say  res  v.  Com.,  88  Pa.  St.  291;  Erb 
v.  Com.,  98  Pa.  St.  347. 

Texas.  —  McCoy  v.  Slate,  25  Tex.  33,  78  Am. 
Dec.  520;  Perryman  v.  State,  36  Tex.  321; 
Gonzales  v.  State,  31  Tex.  Crim.  508;  Little  v. 
State.  39  Tex.  Crim.  654;  Morrison  v.  State, 
40  Tex.  'Crim.  473;  Pryor  v.  State,  40  Tex. 
Crim  643;  Barkman  v.  State,  (Tex.  Crim. 
1899)  52  S.  W.  Rep.  73;  Patterson  v.  State, 
(Tex.  Crim   1901)  60  S.  W.  Rep.  557. 

Virginia.  —  McBride  v.  Com.,  95  Va.  818. 

And  see  (he  title  Evidence,  vol.  11,  p.  506. 

Slander  of  Accused's  Wife  as  Motive.  —  Massie 
v.  Com  ,  (Ky.  1S94)  24  S.  W.  Rep.  611,  15  Ky. 
L.  Rep.  562. 


Knowledge  of  Deceased  as  to  Matters  Which 
Defendant  Desired  Kept  Concealed.  —  Burton  v. 

Slate,  107  Ala.  108. 

Criminal  Intimacy  of  Defendant  with  Mother  of 
Child  Killed.  —  State  v.  Noakes,  70  Vt.  247. 

Deceased  the  Illegitimate  Child  of  Defendant's 
Daughter.  —  Gregg  v.  Siale,  106  Ala.  44. 

2.  Accused  Must  Know  Facts.  —  People  v. 
Morgan,  124  Mich.  527;  Gillum  v.  State,  62 
Miss.  547;  Son  v.  Territory,  5  Okla.  526: 
Cockerell  v.  Stale,  32  Tex.  Crim.  585;  Lan- 
caster 7 .  State,  (Tex.  Crim.  1895)  31  S.  W.  Rep. 
515.  See  also  People  v.  Chin  Hane,  to8  Cal. 
597;  Gardner  v.  State,  11  Tex.  App.  265. 

Evidence  of  Wife's  Infidelity  Not  Admissible 
Unless  Husband  Knew  of  It. —  People  v.  Hill, 
116  Cal.  562.  People  v.  Osmond,  138  N.  Y.  80; 
Phillips  v.  State,  22  Tex.  App.  139. 

3.  Possession  by  Deceased  of  Money  or  Property 
—  Indiana.  —  Davidson  v.  Stale,  135  Ind.  254. 

Louisiana.  —  State  v.  Crowley,  33  La.  Ann. 
78'2. 

Michigan. — See  People  v.  Wolf,  95  Mich. 
625. 

Missouri. — State  v.  Jackson,  95  Mo.  623; 
State  v.  Donnelly,  130  Mo.  642. 

Montana.  —  State  v.  Lucey,  24  Mont.  295. 

New  York.  —  Kennedy  v.  Peopie,  39  N.  Y. 
245- 

Pennsylvania.  —  Ettinger  v.  Com.,  98  Pa.  St. 
338. 

Texas.  —  Cordova  v.  State,  6  Tex.  App.  207; 
Early  v.  State,  9  Tex.  App.  476;  Lancasler  v. 
Slate,  36  Tex.  dim.  )6. 

Opportunity  of  Accused  to  Know  Sufficient  to 
Render  Admissible.  —  Marable  v.  State,  89  Ga. 
425. 

Report  Probably  Unknown  to  Accused  Inadmissi- 
ble. —  Lancaster  v.  State,  (Tex.  Crim.  1895)  31 
S.  W.  Rep.  5]  5. 

Evidence  of  Plan  of  Defendant  to  Defraud  De- 
ceased of  Money  Admissible.  —  Byers  v.  Stale, 
105  Ala.  31 . 

Evidence  of  Plan  of  Defendant  to  Steal  Money  of 
Deceased  Admissible.  —  State  v.  Osnes,  14  Mont. 
553- 

Question  as  to  Largest  Amount  Deceased  Ever 
Had  in  Bank  Improper.  —  Slate  v.  Coella,  8 
Wash.  5r2. 

4.  Desire  to  Obtain  Insurance  on  Life  of  De- 
ceased.—  England.  —  See  Reg.  v.  Heesom,  14 
Cox  C.  C.  40. 

Canada.  —  See  Reg.  v.  Hendershott,  26  Ont. 
678. 

Delaware. —  State  v.  West,  1  Houst.  Crim. 
Cas.  (Del.)  371. 
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Defendant  the  Heir  at  Law,  Logatee,  or  Devisee  of  Deceased.  —  And  for  similar  reasons 
evidence  showing  that  the  defendant  is  the  heir  at  law,  legatee,  or  devisee  of 
the  deceased  is  competent.1 

(3)  Removal  of  Burden  or  Obstacle.  —  As  tending  to  establish  a  motive  it 
is  proper  to  allow  the  prosecution  to  show  that  the  deceased  was  a  burden  to 
the  defendant,2  or  that  the  deceased  opposed  or  prevented  the  defendant's 
marriage  to  a  certain  person,3  or  interfered  with  or  prevented  the  defendant's 
establishing  or  maintaining  improper  relations  with  some  person  of  the 
opposite  sex.1 

(4)  Infidelity. — As  tending  to  establish  a  motive  in  the  case  of  a  man 
charged  with  the  murder  of  his  wife  or  mistress,  the  prosecution  may  show 
that  he  had  discovered  or  been  informed  before  the  killing  that  she  was 
unfaithful  to  him.5 

(5)  Jealousy.  —  In  order  to  establish  a  motive  it  is  competent  to  bring  out 
any  facts  tending  to  show  that  the  defendant  was  or  might  have  been  jealous 
of  the  deceased.0 

(6)  Suppression  of  Evidence.  —  It  is  competent  for  the  prosecution  to  show 
that  the  deceased  was  the  prosecutor  or  witness  against  the  defendant  or  one 
in  whom  he  is  interested  in  some  judicial  proceeding,  either  criminal  or  civil, 
or  knew  of  damaging  facts  as  to  which  he  might  testify.7 


Iowa.  — Slate  v.  Rainsbarger,  71  Iowa  746. 
Massachusetts. — Com.    v.     Robinson,  146 
Mass.  571. 

Michigan.  —  See  People  v.  Pope,  108  Mich. 
361;  People  v.  Morgan,  124  Mich.  527. 

Missouri.  — State  v.  Shackelford,  148  Mo. 
493- 

Pennsylvania.  —  Com.  v.  Clemmer,  190  Pa. 
St.  202. 

1.  Will  of  Wife  Leaving  Her  Property  to  De- 
fendant, Her  Husband,  Admissible.  —  People  v. 
Buchanan,  145  N.  Y.  1. 

Evidence  as  to  Value  of  Property  of  Deceased 
Admissible.  —  Davidson  v.  State,  135  Ind.  254. 

2.  Deceased  a  Burden  to  Defendant.  —  Dav  idson 
v.  State,  135  Ind.  254;  People  v.  Sutherland, 
154  N.  Y.  345. 

3.  Obstacle  to  Marriage.  —  Felix  v.  State,  18 
Ala.  720;  Marler  v.  State,  67  Ala.  55,  42  Am. 
Rep.  05;  Duncan  v.  State,  88  Ala.  31;  Fraser 
v.  State,  55  Ga.  325;  O'Benson  v.  Slate,  119 
Ind.  488;  O'Brien  v.  Com.,  89  Ky.  354;  State 
v.  Lentz,  45  Minn.  177;  Stephens  v.  People, 
(Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N.  Y.)  396. 

4.  Deceased  an  Obstacle  to  Improper  Relations  — 
Alabama.  —  Hall  v.  State,  40  Ala.  698;  Pate  v. 
State,  94  Ala.  14;  Johnson  v.  Slate,  94  Ala.  35; 
Brunson  v.  State,  124  Ala.  37;  Caddell  v.  State, 
(Ala.  1901)  30  So.  Rep.  76. 

California.  —  People  v.  Brown,  130  Cal.  591. 

Connecticut.  —  Slate  v.  Watkins,  9  Conn.  47, 
21  Am.  Dec.  712. 

Florida. — Johnson  v.  State,  24  Fla.  162. 

Georgia.  —  See  Fraser  v.  State,  55  Ga.  325. 

Illinois.  — See  Weyrich  v.  People,  89  111.  90. 

fowa.  — See  State  v.  Hinkle,  6  Iowa  380. 

Kansas.  —  State  v.  Reed,  53  Kan.  767,  42 
Am.  St.  Rep.  322. 

Kentucky. — Stricklin  v.  Com.,  83  Ky.  566; 
O'Brien  *.  Com.,  89  Ky.  354. 

Massachusetts. — Com.  v.  Kennedy,  170 
Mass.  18. 

Mississippi.  —  Ouidas  v.  State,  78  Miss.  622. 
Missouri.  —  Stale  v.  Duestrow,  137  Mo.  44; 
Slate  v.  Goddard,  162  Mo.  198. 

Nebraska.  —  St.  Louis  v.  State,  8  Neb.  405. 
New  Jersey. — State  v.  A  bbatto,  64  N.  J.  L.  658. 
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New  York.  —  People  v.  Harris,  136  N.  Y. 
423;  People  v.  Scott,  153  N.  Y.  40;  Stout  v. 
People,  (Supm.  Ct.  Gen.  T.)  4  Park.  Crim.  (N. 
Y.)  71.  And  see  Pierson  v.  People,  79  N.  Y. 
424,  35  Am.  Rep.  524. 

North  Carolina.  —  State  v..  John,  8  Ired.  L. 
(30  N.  Car.)  330,  49  Am.  Dec.  396. 

Pennsylvania.  —  Com.  v.  Fry,  198  Pa.  St.  379. 
See  also  Com.  v.  Ferrigan,  44  Pa.  St.  386. 

South  Carolina. — Stale  v.  Aughtry,  49  S. 
Car.  285. 

Tennessee.  —  Lancaster  v.  State,  gi  Tenn.  267. 
Texas.  —  Wilkerson  v.  State,  31  Tex.  Crim. 

86. 

Vermont.  —  State  v.  Chase,  68  Vt.  405.  See 
also  State  v.  Marsh,  70  Vt.  288. 

Wisconsin. — Mack  v.  Stale,  48  Wis.  271; 
Sullivan  v.  State,  100  Wis.  283.  See  also 
Traverse  v.  State,  61  Wis.  144. 

Illicit  Relations  with  Wife  of  Deceased  Immedi- 
ately After  Killing.  —  Miller  v.  State,  68  Miss. 
221;  Scott  v.  Atbatto,  64  N.  J.  L.  658.  Compare 
Messer  v.  Com.,  (Ky.  1892)  20  S.  W.  Rep.  492, 
14  Ky.  L.  Rep.  492. 

5.  Evidence  of  Infidelity  Admissible.  —  Green 
v.  Com.,  (Ky  1895)  33  S.  W.  Rep.  100;  Phillips 
v.  State,  22  Tex.  App.  139.  See  also  Garlitz  v. 
State,  71  Md.  293;  People  v.  Osmond,  13S  N. 
Y.  80. 

Prosecution  May  Show  Accused  Married  to  An- 
other Woman. —  Mobley  v.  State,  41  Fla.  621. 

6.  Evidence  Tending  to  Show  Jealousy.  —  Fisher 

v.  People,  23  111.  283;  Fearson  v.  U.  S.,  10 
App.  Cas.  (D.  C.)  536;  State  v.  Reed,  50  La. 
Ann.  990;  States.  Larkin,  11  Nev.  316;  People 
v.  Sutherland,  154  N.  Y.  345;  People  v.  Place, 
157  N.  Y.  584.  See  also  People  z.  Manell,  138 
N.  V.  595;  Com.  v.  McManus,  143  Pa.  St.  64. 

Rival  Suitors.  —  Hunter  v.  State,  43  Ga.  4S4; 
McCue  v.  Com.,  78  Pa.  Si.  185,  21  Am.  Rep.  7. 

Deceased's  Jealousy  of  His  Wife  Inadmissible.  — 
Costley  v.  State,  48  Md.  175. 

Jealousy  to  Show  Malice,  —  Brown  v.  Com., 
(Ky.  1891)  17  S.  W.  Rep.  220. 

7.  Suppression  of  Evidence  as  Motive  —  Ala- 
bama. —  Childs  v.  Satte,  55  Ala.  25;  Marler  v. 
State,  67  Ala.  55,  42  Am.  Rep.  95,  6S  Ala.  580; 
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c.  Relations  and  Feelings  Existing  Between  Accused  and 
Deceased.  —  Since,  in  the  investigation  of  cases  of  murder  and  manslaughter, 
it  is  frequently  material  to  ascertain  the  relations  existing  between  the  accused 
and  the  deceased  and  their  feelings  towards  each  other,  especially  for  the  pur- 
pose of  determining  the  existence  of  malice  or  motive,  evidence  explaining  or 
tending  to  throw  light  on  these  questions  is  admissible.1    To  this  end  the 


Carden  v.  Siale,  84  Ala.  417;  Hodge  v.  Slate, 
97  Ala.  37,  38  Am.  St.  Rep.  145. 

Arkansas.  —  Dunn  v.  Slate,  2  Ark.  229,  35 
Am.  Dec.  54. 

Georgia.  —  Williams  v.  State,  69  Ga.  11 ; 
Turner  v.  State,  70  Ga.  765. 

/owa. — State  v.  Rainsbarger,  74  Iowa  196; 
State  v.  Seymour,  94  Iowa  699. 

Kentucky.  —  Rabecis  v.  Com.,  (Ky.  1888)  8 
S.  VV.  Rep.  270;  Martin  v.  Com.,  93  Ky.  189; 
Cloud  v.  Com.,  7  Ky.  L.  Rep.  S18. 

Louisiana.  —  State  v.  Palza,  3  La.  Ann.  512. 

Afississippi .  —  Gillum  v.  Stale,  62  Miss.  547. 
And  see  Mask  v.  State,  32  Miss.  405. 

Missouri.  —  State  v.  Kuehner,  93  Mo.  193. 
See  also  State  v.  Miller,  156  Mo.  76. 

Montana. — State  v.  Geddes,  22  Mont.  68; 
Stite  v.  Welch,  22  Mont.  92. 

New  York.  —  Murphy  v.  People,  63  N.  Y. 
590;  McCann  v.  People,  (Supm.  Ct.  Gen.  T.) 
3  Park  Crim.  (N.  Y.)  272. 

North  Carolina.  ■ —  See  State  v.  Brantley,  84 
N.  Car,  766;  State  v.  Morris,  84  N.  Car.  756. 

Oregon.  —  State  v.  Ingram,  23  Oregon  434. 

Pennsylvania. — See  McConky  v.  Com.,  101 
Pa.  St.  416. 

Texas.  —  Hudson  v.  State,  28  Tex.  App. 
323;  Kunde  v.  Stale,  22  Tex.  App.  65;  John- 
son v.  State,  29  Tex.  App.  150;  Easterwood 
v.  State,  34  Tex.  Criin.  400;  Hamblin  v.  State, 
(Tex.  Crim.  1899)  50  S.  W.  Rep.  1019.  And 
see  Coward  v.  State,  6  Tex.  App.  59. 

Indictment  Procured  by  Deceased  Admissible.  — • 
Singleton  v.  Stale,  71  Miss.  782,  42  Am.  St. 
Rep.  488;  Kunde  v.  State,  22  Tex.  App.  65. 
See  also  Rucker  v.  State,  7  Tex.  App.  549; 
Taylor  v.  State,  14  Tex.  App.  346;  Hart  v. 
State,  15  Tex.  App.  227,  49  Am.  Rep.  188; 
Robinson  v.  State,  16  Tex.  App.  347. 

Information  Filed  Against  Defendant  by  De- 
ceased Admissible.  —  State  v.  Geddes,  22  Mont. 
68.    See  also  State  v.  Welch,  22  Mont.  92. 

1.  Evidence  of  State  of  Relations  and  Feelings 
—  Alabama.  —  Exp.  Nettles,  58  Ala.  268;  Com- 
mander v.  State,  60  Ala.  1;  Polk  v.  State,  62 
Ala.  237;  Walker  u.  State,  63  Ala.  105;  Phillips 
v.  State,  68  Ala.  469;  Holmes  v.  State,  100 
Ala.  80;  Ellis  v.  State,  120  Ala.  333;  Allen  v. 
State,  111  Ala.  80.  See  also  Wharton  v.  Stale, 
73  Ala.  366. 

Arkansas.  —  Boiling  v.  State,  54  Ark.  588; 
Phillips  v.  State,  62  Ark.  119. 

California.  —  People  v.  Kern,  61  Cal.  244; 
People  v.  Gibson,  106  Cal.  458;  People  v. 
Sehorn,  116  Cal.  503;  People  v.  Barthleman, 
120  Cal.  7;  People  v.  Young,  102  Cal.  411; 
People  v.  M'Kay,  122  Cal.  628.  See  also 
People  v.  French,  69  Cal.  169. 

District  of  Columbia.  —  Fearson  ?>.  U.  S.,  IO 
App.  Cas.  ID.  C.)  536. 

Georgia.  —  Shaw  v.  State,  60  Ga.  246. 

Illinois.  —  Fisher  v.  People,  23  111.  283; 
Painter  v.  People,  147  111.  444;  Simons  v. 
People,  150  111.  66. 
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Indiana.  —  Cheek  v.  Stale,  35  Ind.  492; 
Binns  v.  State,  66  Ind.  428;  Siberry  v.  State, 
133  Ind.  677,  149  Ind.  688;  Davidson  v.  Stale, 
135  Ind.  254;  Pettit  v.  State,  135  Ind.  393. 

Iowa.  —  Slate  v.  Moelchen,  53  Iowa  310; 
State  v.  Cole,  63  Iowa  695;  State  v.  Helm,  97 
Iowa  378;  State  v.  Crafton.  89  Iowa  109;  State 
v.  Seymour,  94  Iowa  699. 

Kentucky.  —  Brewer  v.  Com.,  (Ky.  1888)  8  S. 
W.  Rep.  339;  O'Brien  v.  Com..  89  Ky.  354; 
Roberts  v.  Com..  (Ky.  188S)  S  S.  W.  Rep.  270, 

10  Ky.  L.  Rep.  433;  Ross  v.  Com.,  (Ky.  1900) 
55  S.  W.  Rep.  4;  Uiterback  v.  Com.  (Ky.  igoo) 
59  S.  W.  Rep.  515,  60  S.  W.  Rep.  15.  See  also 
Smiih  v.  Com.,  (Ky.  1889)  11  S.  W.  Rep.  778, 

11  Ky.  L.  Rep.  218. 

Louisiana .  —  State  v.  Fontenot,  48  La.  Ann. 
305- 

Maine.  — State  v.  Savage,  69  Me.  112. 

Maryland.  —  Garlitz  v.  Slate,  71  Md.  203. 

Massachusetts.  ■ — Com.  v.  Coslley,  118  Mass. 
1;  Com.  v.  Holmes,  157  Mass.  233,  34  Am.  St. 
Rep.  270. 

Michigan.  —  Dillin  v.  People,  8  Mich.  357; 
Washburn  v.  People,  10  Mich.  372;  Wellar  v. 
People,  30  Mich.  16;  People  v.  Simpson,  48 
Mich.  474;  People  v.  Bemis,  51  Mich.  423; 
People  v.  Parmelee,  112  Mich.  291.  See  also 
People  v.  Millard,  53  Mich.  63, 

Minnesota.  - —  State  v.  Lentz,  45  Minn.  177. 

Mississippi.  —  Josephine  v.  State,  39  Miss. 
613;  Story  v.  State,  68  Miss.  609;  Webb  v. 
State,  73  Miss.  456. 

Missouri. — Stale  v.  Mahly,  68  Mo.  315; 
State  v.  Leabo,  84  Mo.  168,  54  Am.  Rep.  91; 
State  v.  Punshon,  124  Mo.  448;  State  v.  letta- 
ton,  159  Mo.  354. 

New  York.  —  People  v.  Willson,  109  N.  Y. 
345;  People  v.  Barberi,  149  N.  Y.  256,  52  Am. 
St.  Rep.  717;  People  v.  Jones,  99  N.  Y.  667, 
affirming  34  Hun  (N.  Y.)  620;  People  v.  Place, 
157  N.  Y.  584;  People  v.  Benham,  160  N.  Y. 
402. 

North  Carolina.  —  Stale  v.  John,  8  Ired.  L. 
(30  N.  Car.)  330,  49  Am.  Dec.  396;  State  v. 
Gooch,  94  N.  Car.  987. 

Oregon.  —  State  v.  Ingram,  23  Oregon  434. 

Pennsylvania.  —  McMeen  v.  Com.,  114  Pa.  St. 
300;  Com.  71.  McManus,  143  Pa.  St.  64;  Com. 
v.  Krause,  193  Pa.  St.  306. 

South  Carolina.  —  Slate  7/.  Bodie,  33  S.  Car. 
117;  State  7>.  James,  31  S.  Car.  218;  State  v. 
Senn,  32  S.  Car.  392. 

Tennessee.  —  Rea  v.  State,  8  Lea^Tenn.)  365; 
Fisher  <>.  State,  10  Lea  (Tenn.)  151 ;  Cart- 
wright  v.  State,  12  Lea  (Tenn.)  620;  Burnett  v. 
State,  14  Lea  (Tenn.)  439. 

Texas.  —  Aycock  v.  State,  2  Tex.  App.  381; 
Everett  v.  State,  30  Tex.  App.  682;  Malcek  v. 
State,  33  Tex.  Crim.  14;  Turner  v.  Slate,  33 
Tex.  Crim.  103;  Hamblin  v.  State,  (Tex.  Crim. 
1899)  50  S.  W.  Rep.  1019;  Stanton  v.  State, 
(Tex.  Crim.  1900)  59  S.  W.  Rep.  271;  Powell 
v.  State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  11 14; 
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prosecution  may  introduce  evidence  of  previous  ill-treatment,  quarrels,  and 
-i  1 1  it  is. 1    As  a  general  rule  the  accused  will  not  be  permitted  to  introduce 
evidence  of  previous  quarrels  and  difficulties,2  but,  as  in  the  case  of  threats, 


Villereal  v.  Slate.  (Tex.  Crim.  1901)  61  S.  W. 
Rep.  715.  See  also  Powers  v.  Stale,  23  Tex. 
App.  42;  Woodward  v.  State,  (Tex.  Crim.  1901) 
5S  S.  W.  Rep.  135;  Honeycutt  v.  State,  (Tex. 
Crim.  1001)  63  S.  W.  Rep.  639. 

Wisconsin.  —  Mack  v.  State,  48  Wis.  271; 
Boyle  v.  State,  61  Wis.  440. 

Cause  for  Feelings  —  Alabama.  —  Kelsoe  v. 
Slate,  47  Ala.  573;  Morrison  v.  State,  84  Ala. 
405;  Carden  v.  State,  84  Ala.  417. 

Call  'ornia.  —  People  v.  Chin  Hane,  108  Cal. 
597- 

Georgia.  — Butler  v.  State,  91  Ga.  161. 
Iowa.  —  State  v.  Rainsbarger,  71  Iowa  746. 
Kentucky.  —  Franklin  v  Com.,  92  Ky.  612. 
Minnesota.  —  State  v.  Lawlor,  28  Minn.  216. 
Missouri.  —  Stale  v.  Goddard,  162  Mo.  198. 
Nebraska.  —  Gravely  v.  State,  45  Neb.  878. 
New  Hampshire.  —  State  v.  Palmer,  65  N. 
H.  216. 

Texas.  —  Powell  v.  State,  13  Tex.  App.  244; 
Richardson  v.  Stale,  28  Tex.  App.  216. 

Business  and  Social  Relations.  —  Clough  v. 
State,  7  Neb.  320. 

Admissible  to  Show  that  Accused  Was  Deceased's 
Mistress. —  People  v.  Young,  102  Cal.  411. 

Decree  of  Divorce  Admissible.  —  People  v. 
Barthleman,  120  Cal.  7. 

Record  of  Prosecution  for  Malicious  Mischief 
Admissible.  —  State  v.  Bodie,  33  S.  Car.  117. 

Papers  in  Injunction  Proceeding  Admissible.  — 
Turner  v.  State,  33  Tex.  Crim.  103. 

Anticipated  Litigation  Between  Deceased  and 
Accused  Admissible.  — Commander  v.  State,  60 
Ala.  1. 

Fact  that  Accused  Was  Disinherited  and  Deceased 
Provided  for  Admissible.  —  Slate  v.  Ingram,  23 
Oregon  434. 

Hatred  of  Deceased  on  Part  of  Third  Person  Who 
Procured  Killing.  —  Story  v.  State,  68  Miss.  609. 

Opinion  of  Witness  as  to  Feelings  Derived  from 
Own  Observation  Admissible.  —  State  v.  James, 
31  S.  Car.  218. 

Belief  as  to  Feelings  Derived  from  Letters  In- 
admissible.—  Bowens  v.  State,  106  Ga.  760. 

Evidence  of  Kind  Acts  and  Feelings  Admissible. 
—  State  v.  Anderson,  96  Mo.  241;  Johnson  v. 
State,  8  Wyo.  494.  See  also  Murphy  v.  People, 
9  Colo.  435;  Herman  v.  State,  75  Miss.  340. 

Offer  of  Accused  to  Make  Friends  Admissible.  — 
Ross  v.  Com.,  (Ky.  1900)  55  S.  W.  Rep.  4. 

1.  Quarrels  and  Ill-treatment  —  Alabama.  — 
McAnally  v.  State,  74  Ala.  9;  Gray  v.  State, 
63  Ala.  66;  Garrett  v.  State,  76  Ala.  18;  Finch 
v.  State,  81  Ala.  41. 

California.  —  People  v.  Taylor,  36  Cal.  255; 
Peoples.  Brown,  76  Cal.  573;  Peoples.  Thom- 
son, 92  Cal.  506;  People  v.  Colvin,  118  Cal. 
349;  People  v.  Chaves,  122  Cal.  134. 

Connecticut.  — State  v.  Green,  35  Conn.  203. 

Georgia.  —  Choice  v.  State,  31  Ga.  424; 
Brown  v.  Stale,  51  Ga.  502;  Starke  v.  State,  81 
Ga.  593. 

Illinois.  —  Painter  v.  People,  147  111.  444. 
Indiana.  —  Koerner  v.  State,  98  Ind.  7. 
Iowa.  —  Slate  v.  Helm,  97  Iowa  378. 
Kansas.  —  State  v.  McKinney,  31  Kan.  570; 
State  v.  O'Neil,  51  Kan.  651. 


Kentucky.  —  Thomas  v.  Com.,  (Ky.  1892)20 
S.  W  Rep.  226;  Com.  v.  Gray,  (Ky.  1895)  30  S. 
W.  Rep.  1015;  Wade  v.  Com.  (Ky.  1899)  ?o  S. 
W.  Rep.  271;  Thomas  v.  Com.,  (Ky.  1892)  20 
S.  W.  Rep.  226,  14  Ky.  L.  Rep.  288. 

Maryland.  —  Williams  v,  State,  64  Md.  384. 
Massachusetts.  —  Com.  v.  Storii,   177  Mass. 
339- 

Mississippi.  — Herman  v.  State,  75  Miss.  340. 
Missouri.  —  Stale  v.  Nugent,  8  Mo.  App.  563, 
71  Mo.  136;  State  v.  Lewis,  80  Mo.  110,  14  Mo. 
App.  191 ;  Stale  v.  Detlmer,  124  Mo.  426. 

Montana.  —  See  Territory  v.  Manion,  8 
Mont.  95. 

New  York.  —  People  v.  Lyons,  (N.  Y.  1888)  17 
N.  E.  Rep.  391;  People  v.  Kemmler,  119  N.  Y. 
580;  People  v.  Kennedy,  159  N.  Y.  346,  70 
Am.  St.  Rep.  557;  People  v.  Benham,  160  N. 
Y.  402. 

North  Carolina.  —  Slate  v.  Rash,  12  Ired.  L. 
(34  N.  Car.)  382,  55  Am.  Dec.  420.  See  also 
State  v.  Langford,  Busb.  L.  (44  N  Car.)  436. 

Oregon.  —  See  State  v.  Fiester,  32  Oregon 
254- 

Pennsylvania.  —  Say  res  v.  Com.,  88  Pa.  St. 
291;  Com.  v.  Crossmire,  156  Pa.  Si.  304. 

Tennessee.  —  Stone  v.  State,  4  Humph. 
(Tenn.)  27. 

Texas.  —  Carr  v.  State,  41  Tex.  544;  Mar- 
noch  v.  Stale,  7  Tex.  App.  269;  While  v. 
State,  30  Tex.  App.  652;  Flores  v.  Stale,  (Tex. 
Crim.  1897)  38  S.  W.  Rep.  790;  Medina  v. 
State,  (Tex.  Crim.  1899),  49  S.  W.  Rep.  380; 
Young  v.  State,  (Tex.  Crim.  1900)  55  S.  W. 
Rep.  331;  Spears  v.  State,  (Tex.  Crim.  1900) 
56  S.  W.  Rep.  347. 

Utah.  —  Thiede  v.  Utah,  759  U.  S.  510. 
Vermont.  — State  v.  Bradley,  67  Vt.  465. 
Virginia.  —  Nicholas  v.  Com.,  91  Va.  741. 
Washington.  —  State  v.  Ackles,  8  Wash.  462. 
Wisconsin.  —  Boyle  v.  State,  61  Wis.  440. 
Canada.  —  Theal  v.  Reg.,  7  Can.  Sup.  Ct. 
397. 

Connection  Between  Previous  Quarrel  and  Kill- 
ing Necessary.  —  It  has  been  held  that  to  make 
such  evidence  admissible  there  must  be  some 
link  of  association  between  the  quarrel  and 
the  killing,  something  which  draws  together 
the  preceding  and  the  subsequent  act,  some- 
thing which  gives  color  of  cause  and  effect  to 
the  transaction  and  sheds  lighl  upon  the 
motives  of  the  parties.  Pound  v.  State,  43 
Ga.  89;  Daniel  v.  State,  103  Ga.  202;  Horton 
v.  Stale,  no  Ga.  739. 

Not  Admissible  until  Corpus  Delicti  Established. 
—  McBride  v.  People,  5  Colo.  App.  91. 

Lapse  of  Time  Since  Quarrel  Affects  Weight  and 
Not  Admissibility.  —  Koerner  v.  State,  98  Ind. 
7;  State  v.  Perigo,  70  Iowa  657;  Dillin  v. 
People,  8  Mich.  357;  People  v.  Bemis,  51  Mich. 
423,  Sayres  v.  Com.,  88  Pa.  St.  291. 

Continuous  Ill-treatment  for  Five  Years.  — 
Spears  v.  Slate,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  347- 

2.  Previous  Quarrels  Generally  Inadmissible  for 
the  Accused. —  Ruiledge  v.  State,  88  Ala.  85; 
Kilgore  v.  State,  124  Ala.  24;  State  v.  Sullivan, 
51  Iowa  142;  State  v.  Cooper,  32  La.  Ann.  ioSH  ; 
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such  evidence  is  admissible  when  the  evidence  tends  to  show  self-defense,  or 
leaves  it  doubtful  which  of  the  parties  began  the  fatal  difficulty.1  Evi- 
dence of  a  previous  quarrel  or  difficulty  is  also  admissible  for  the  accused  if 
such  quarrel  or  fight  constitutes  a  part  of  the  res  gestce'1  Inquiries  into  the 
particulars,  details,  or  merits  of  previous  quarrels  or  difficulties  are  not 
admissible.3 

Relations  and  Feelings  Between  Accused  or  Deceased  and  Third  Person  Inadmissible.  —  Evi- 
dence as  to  the  relations  and  feelings,  or  the  occurrence  of  a  previous  difficulty, 
between  the  accused  or  the  deceased  and  a  third  person  is  generally  inad- 
missible.4 

f.  THREATS  —  (i)  By  Accused  —  (a)  Purpose  of  Admission.  —  Threats  made  by 
the  accused  prior  to  the  killing,  though  not  communicated  to  the  deceased, 
are  admissible  for  the  purpose  of  showing  malice,5  and  to  identify  the  accused 


Moriarty  v.  State,  62  Miss.  654;  Foster  v.  State, 
70  Miss.  755. 

1.  Exceptions.  —  People  v.  Hecker,  log  Cal. 
453;  Scate  v.  Sorter,  52  Kan.  531;  Helms  v.  U. 
S.,  2  Indian  Ter.  595;  State  v.  Peterson,  24 
Mont.  81;  Marnoch  v.  State,  7  Tex.  App.  269; 
Russell  v.  State,  11  Tex.  App  288;  Holley  v. 
State,  39  Tex.  Crim.  301.  See  also  Tidwell 
v.  State,  70  Ala.  33;  Coxwell  v.  State,  66  Ga. 
309.    And  see  the  title  Self-defense. 

2.  Prior  v.  State,  77  Ala.  56;  People  v.  Smith, 
26  Cal.  666.    And  see  the  title  Res  Gest.e. 

Former  Assault  Admissible  to  Show  Character  of 
Assault  Apprehended.  —  Reg.  v.  Hopkins,  10  Cox 
C.  C.  229. 

3.  Details  Inadmissible.  —  Gray  v.  State,  63 
Ala.  66;  McAnally  v.  Stale,  74  Ala.  9;  Garrett 
v.  State,  76  Ala.  18;  Stewart  v.  Stale,  78  Ala. 
436;  Rutledge  v.  State,  88  Ala.  85;  Wood  v. 
State,  (Ala.  1900)  29  So.  Rep.  557;  People  v. 
Colvin,  118  Cal.  349;  People  v.  Yokum,  118 
Cal.  437;  State  v.  Anderson,  45  La.  Ann.  651; 
State  v.  Sorter,  52  Kan.  531;  Sanders  v.  Com., 
(Ky.  1892)  18  S.  W.  Rep.  528.  See  also  People 
v.  Conkling,  in  Cal.  616.  Compare  Ryan  v. 
State,  100  Ala.  105. 

4.  Only  Difficulties  Between  Accused  and  De- 
ceased Admissible  —  United  States.  —  Bird  v.  U. 
S.,  180  U.  S.  356. 

Alabama.  —  Dabney  v.  State.  113  Ala.  38, 
59  Am.  St.  Rep.  92.  See  also  Baker  v.  Slate, 
122  Ala.  1. 

California.  —  People  v.  Henderson,  28  Cal. 
465;  People  v.  Clark,  84  Cal.  573;  People  v. 
Mitchell,  100  Cal.  32s. 

Illinois.  —  Leach  v.  People,  53  111.  311; 
Hirschman  v.  People,  101  111.  568. 

Indiana.  —  Binns  v.  State,  66  Ind.  428;  Pet- 
tit  v.  Slate,  135  Ind.  393. 

Kentucky. — Caskey  v.  Com.,  (Ky.  1893)  23 
S.  VV.  Rep.  368,  15  Ky.  L.  Rep.  257. 

Louisiana.  —  State  v.  Bowser,  42  La.  Ann. 
936. 

Michigan.  -People  v.  Simpson,  48  Mich.  474. 

Mississippi.  —  Mabrv  v.  State,  71  Miss.  716. 

Nevada.  —  State  v.  Anderson,  4  Nev.  26s. 

New  York. — People  v.  Larubia,  140  N.  Y.  87. 

Texas.  —  Dorsey  v.  State,  34  Tex.  651; 
Sherar  v.  State,  30  Tex.  App.  349;  Goodall  v. 
State,  (Tex.  Ctim.  1898)  47  S.  W.  Rep.  359; 
Woodward  v.  State,  (Tex.  Crim.  1899)  51  S.  W. 
Rep.  1122. 

Admissible  When  Deceased  Espoused  Cause  of 
Opponents  of  Accused.  —  State  v.  Testerman,  68 
Mo.  408. 


Admissible  in  Explanation  of  Fatal  Altercation. 

—  People  v.  M'Kay,  122  Cal.  628. 

Quarrel  of  Deceased  with  Third  Person  Admis- 
sible When  Killing  by  Accused  Is  in  Doubt.  — 

Crawford  v.  State,  12  Ga.  142;  Stale  v.  John- 
son, 30  La.  Ann.  921. 

To  Prove  a  Conspiracy.  —  McMillen  v.  State, 
13  Mo.  30. 

5.  Threats  Admissible  —  England.  —  Reg.  v. 
Hagan,  12  Cox  C.  C.  357. 

Alabama.  —  Marler  v.  State,  68  Ala.  580; 
Pulliam  v.  State,  88  Ala.  1;  Walker  v.  Slate, 

85  Ala.  7,  7  Am.  St.  Rep.  17;  Cribbs  v.  State, 

86  Ala.  613;  Rains  v.  State,  88  Ala.  91;  Gtiffin 
v.  State,  90  Ala.  596;  Stitt  v.  State,  91  Ala.  10, 
24  Am.  St.  Rep.  853;  Pate  v.  State,  94  Ala. 
14;  Linehan  v.  State.  113  Ala.  70;  Davis  v. 
State,  126  Ala.  44;  Caddell  v.  State,  (Ala.  1901) 
30  So.  Rep.  76.  See  also  Carden  v.  State,  84 
Ala.  417;  Hodge  v.  State,  97  Ala.  37;  Wilson 
v.  State,  no  Ala.  1,  55  Am.  St.  Rep.  17. 

Arkansas.  —  Phillips  v.  State,  62  Ark.  119. 
California.  —  People  v.  Cronin,  34  Cal.  191; 
People  v.  Scoggins,  37  Cal.  676;  People  v. 
Hong  Ah  Duck,  61  Cal.  387;  People  v.  Bezy, 
67  Cal.  223;  People  v.  Brown,  76  Cal.  573, 
People  v.  Hyndman,  99  Cal.  1;  People  v. 
Evans,  (Cal.  1895)  41  Pac.  Rep.  444;  People  v. 
Sehorn,  116  Cal.  503;  People  v.  Chaves,  122 
Cal.  134;  People  Dice.  120  Cal.  189.  See 
also  People  v.  Dennis,  39  Cal.  625. 

Colorado.  —  Babcock  v.  People,  13  Colo.  516; 
Moore  v.  People,  26  Colo.  213. 

Connecticut.  —  Stale  v.  Hoyt,  46  Conn.  330, 
47  Conn.  518,  36  Am.  Rep.  89. 

Delaware.  —  See  Slate  v.  Green,  1  Houst. 
Crim.  Cas.  (Del.)  217. 

District  of  Columbia.  —  U.  S.  v.  Neverson,  1 
Mackey  (D.  C.)  152. 

Florida.  —  Hodge  v.  Slate,  26  Fla.  11;  Mil- 
ton v.  State,  40  Fla.  251. 

Georgia.  —  Stiles  v.  State,  57  Ga.  183;  Ever- 
ett v.  State,  62  Ga.  65;  McDaniel  v.  State,  100 
Ga.  67.    See  also  Saxon  v.  State,  96  Ga.  739. 

Idaho.  —  State  v.  Davis,  (Idaho  1898)  53  Pac. 
Rep.  678. 

Illinois.  —  Schoolcraft  v.  People,  1 17  I II.  271; 
Westbrook  v.  People,  126  111.  81;  Painter  v. 
People,  147  III.  444;  McCoy  v.  People,  175  111. 
224. 

Indiana.  —  Cluck  v.  State,  40  Ind.  263. 
Iowa.  —  Stale  r.  Sullivan,  51  Iowa  142. 
Kentit  ky.  —  Nichols  v.  Com.,  11  Bush  (Ky.) 
575;  Smiili  v.  Com.,  (Kv.  1887)  4  S.  W.  Rep. 
798;  Trusty  v.  Com.,  (Ky.  1897)  41  S.  W.  Rep. 
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.is  the  person  who  ili<l  the  killing,  when  that  fact  is  in  doubt.1  If  made  at  a 
time  considerably  previous  to  the  killing,  it  has  been  said  that  threats  are  evi- 
dence  of  deliberation  and  premeditation.2 

b  Against  Whom  Directed.  —  The  rule  as  generally  laid  down  is  that  threats  to 
be  admissible  must  indicate  a  purpose  to  do  some  particular  person  an  injury, 
or  must  be  expressions  of  ill-will  or  hate  against  a  class  of  which  the  deceased 
i-  Mie,  and  must  be  capable  of  such  construction  as  to  show  reference  to  the 
deceased.  Where  the  threats  are  capable  of  being  so  construed  in  connection 
w  ith  the  other  evidence,  although  no  particular  person  is  especially  designated, 
.m  l  are  not  so  far  removed  from  the  inquiry  involved  in  the  issue  before  the 

■  i s  to  give  no  aid  or  direction  in  determining  that  issue,  they  are  admissi- 
bl  ;  .m.l  their  reference  to  the  deceased  is  a  question  for  the  jury,  to  be 
determined  on  the  whole  evidence.3    In  some  cases,  however,  it  has  been  held 


766.  See  also  Brewer  v.  Com.,  (Ky.  iSSS)  8 
S.  W.  Rep.  339. 

Louisiana,  —  State  v.  Birdwell,  36  La.  Ann. 
859;  State  v.  Oliver,  43  La.  Ann.  1003;  Stale  v. 
Anderson,  45  La.  Ann.  651;  Stale  v.  Pain,  48 
La.  Ann.  311.  See  also  Stale  v.  Jones,  47  La. 
Ann.  1524 

Massachusetts.  —  Com.  v.  Madan,  102  Mass. 
i;  Com.  v.  Holmes,  157  Mass.  233,  34  Am.  St. 
Rep.  270. 

Michigan.  —  People  v.  Curlis,  52  Mich.  616. 
See  also  People  v.  Gosch,  82  Mich.  22. 

Mississippi. — See  Riggs  v.  State,  30  Miss. 
635;  Hurt  v.  Stale.  72  Miss.  408,  48  Am.  St. 
Rep.  563. 

Mi  souri.  —  State  v.  Dieckman,  11  Mo.  A  pp. 
53S,  affirmed  75  Mo.  570;  Stale  v.  Harrod,  102 
Mo.  590;  Staie  v.  Talbott,  73  Mo.  347;  State  v. 
Pollard,  132  Mo.  288;  State  v.  Wright,  141  Mo. 
33?- 

Montana. — Territory  v.  Roberts,  9  Mont.  12; 
State  v.  Sloan,  22  Mont.  293.  See  also  Territory 
v.  Scott,  7  Mont.  407. 

Nevada.  —  Stale  v.  Bonds,  2  Nev.  265. 

New  Hampshire. — State  v.  Palmer,  65  N. 
H.  216. 

New  York.  —  People  v.  Jones,  99  N.  Y.  667; 
People  v.  Sutherland.  154  N.  Y.  345;  People;'. 
Decker,  157  N.  Y.  186. 

North  Carolina.  —  State  v.  Hildreth,  9  Ired. 
L.  (31  N.  Car.)  429,  51  Am.  Dec.  364;  State  v. 
Moore.  104  N.  Car.  743;  State  v.  Duncan,  6 
Ired.  L.  (28  N.  Car.)  236;  State  v.  Matthews, 
80  N.  Car.  417. 

Ohio.  — Stewart  v.  State,  1  Ohio  St.  66;  Slate 
v.  Pate,  5  Ohio  Dec.  732,  7  Ohio  N.  P.  543. 

Oregon. — Stale  v.  Powers,  10  Oregon  145, 
45  Am.  Rep.  138. 

Pennsylvania.  —  Murray  v.  Com.,  79  Pa.  St. 
311;  Com.  v.  Crossmi.e,  156  Pa.  St.  304.  See 
also  Com.  v.  Brown,  193  Pa.  St.  507;  Com.  v. 
Major,  198  Pa.  St.  290. 

South  Carolina.  — State  v.  Campbell,  35  S. 
Car.  28;  State  v.  Lee,  58  S.  Car.  335. 

Tennessee.  —  Goaler  v.  State,  5  Baxt.  (Tenn.) 
67S;  Rea  v.  State,  8  Lea  (Tenn.)  356. 

'/'eras.  —  March  v.  State,  3  Tex.  App.  107; 
Thrasher  v.  State,  3  Tex.  App.  281;  Howard 
v.  State,  25  Tex.  App.  686;  McCoy  v.  State, 
27  Tex.  App.  415;  Caldwell  v.  State,  28  Tex. 
App.  566;  Fri'.zell  v.  State,  30  Tex.  App.  42; 
White  v.  State,  32  Tex.  Crim.  625;  Bryant  v. 
State,  35  Tex.  Crim.  394;  Strange  v.  State.  38 
Tex.  Crim.  280;  Turner  v.  State,  (Tex.  Crim. 
1898)  46  S.  V/.  Rep.  830,  (Tex.  Crim.  1899)  51 


S.  W.  Rep.  366;  Self  v.  State,  39  Tex.  Crim. 
455;  Brown  v  State,  (Tex.  Crim.  1899)508. 
W.  Rep.  354;  Furlow  v.  State,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  938;  Renfroz/.  Slate,  (Tex. 
Crim.  1900)  56  S.  W.  Rep.  1013.  See  also 
Jones  71.  Slate,  4  Tex.  App.  436. 

Vermont.  —  State  v.  Bradlej  ,  67  Vt.  465. 

Washington.  —  White  v.  Territory,  3  Wash. 
Ter.  397. 

And  see  the  title  Evidence,  vol.  n,  p.  505. 
Hostile  Language  Not  Amounting  to  Threats  Ad- 
missible.—  People  v.  Barthleman,  120  Cal.  7. 
Verbal  Intimation  of  Purpose  to  Kill  Admissible. 

—  State  v.  Crawford.  99  Mo.  74.  See  also 
State  v.  Harlan,  130  Mo.  3S1.  But  statements 
or  declarations  not  shown  to  be  in  any  manner 
connecied  with  or  having  reference  to  the 
killing  are  inadmissible.  Gaines  ~.  State,  38 
Tex.  Crim.  202. 

Threatening  Anonymous  Letter  Not  Connected 
with  Accused  Inadmissible.  —  Karr  v.  Stale,  100 
Ala.  4,  46  Am.  St.  Rep.  17. 

What  Amounts  to  Threat  a  Question  for  Court. 
— State  v.  Sloan,  22  Mont.  295. 

Threats  to  Injure  by  Other  Means  Admissible. 

—  La  Beau  v.  People,  34  N.  Y.  22-3,  (Supm. 
Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.~)  371.  33 
How.  Pr.  (N.  Y.)  66. 

Whole  Statement  Containing  Threat  Should  Be 
Admitted.  —  People  v.  Curlis,  52  Mich.  616. 

Threats  Admissible  on  Trial  for  Manslaughter 
Though  Tending  to  Prove  Murder.  —  Turner  r. 
State,  (Tex.  Crim.  1898)  46  S.  W.  Rep.  S30, 
(Tex.  Crim.  1899)  51  S.  W.  Rep.  366. 

Threats  to  Rob  Deceased  Admissible.  —  Com.  v. 
Farrell,  187  Pa.  St.  408. 

1.  To  Connect  Accused  with  Killing.  —  Stale  v. 
Davis,  (Idaho  1898)  53  Pac.  Rep.  67S;  Nichols 
v.  Com..  11  Bush  (Ky.)  578;  Slate  v.  Bonds, 
2  Nev.  265. 

2.  See  supra,  this  title,  Murder  —  Degrees  of 
Murder —  Premeditation  and  Deliberation . 

3.  Threats  Including  Deceased  Admissible.  — 
Harrison  v.  State,  79  Ala.  29,  per  Clopton,  J. 
To  the  same  effect  are: 

United  States.  —  Stevenson  v.  U.  S.,  (C.  C. 
A.)  86  Fed.  Rep.  106. 

Alabama.  —  Redd  v.  State,  68  Ala.  492;  Ford 
v.  State,  71  Ala.  385;  Jones  v.  State,  76  Ala.  8, 
Anderson  v.  Stale,  79  Ala.  5;  Jordan  t.  State, 
79  Ala.  9;  Caddell  v.  State,  (Ala.  1901)  30  So. 
Rep.  76. 

Arkansas.  —  Billings  v.  State,  52  Ark.  303. 
California. — People  v.  Craig,  n  1  Cal.  460; 
People  v.  Gross,  123  Cal.  3S9. 
>  Volume  XXI. 


Evidence. 


MURDER  AND  MANSLAUGHTER. 


Admissibility. 


that  it  is  not  necessary  to  show  that  the  threats  had  reference  to  any  particular 
individual,  and  that  they  are  admissible  in  order  to  establish  general  malice 
and  a  purpose  to  injure  or  kill  some  one,  of  which  the  deceased  became  the 
victim.1  As  a  general  rule,  threats  made  by  the  accused  to  kill  or  injure  one 
person  are  not  admissible  in  evidence  in  an  indictment  charging  the  murder 
of  another  person  ;  2  but  it  has  been  held  that  threats  made  against  a  third  per- 
son are  admissible  if  they  were  made  at  the  same  time  as  the  threats  against 
the  deceased,  in  the  same  conversation  or  statement,  and  when,  at  the  time 
the  deceased  was  killed,  such  third  person  was  assaulted  by  the  accused  as  a 
part  of  the  same  transaction.3 

(c)  Weight.  —  The  probative  force  of  threats  is  a  question  for  the  juiy, 
depending  upon  the  circumstances  under  which  they  were  made,  their  repe- 
tition, the  lapse  of  time  intervening  between  them  and  the  killing,  whether 
they  were  absolute  or  conditional,  whether  there  were  opportunities  for  carry- 
ing them  into  execution,  and  other  like  considerations  which  affect  their  weight 
but  not  their  admissibility.4  There  is  a  clear  difference  in  degree  as  to  the 
weight  of  evidence  to  show  the  nature  and  extent  of  express  malice.  Ante- 
cedent threats  made  upon  some  material  provocation  are  not  so  heinous  as 
hostile  expressions  showing  a  cool, persistent,  and  deadly  purpose  subsequently 
manifested  by  plans  and  movements  of  deliberate  and  malevolent  design. 
The  jury  should  carefully  consider  such  distinctions,  and  make  just  discrimi- 
nations, as  human  experience  has  shown  that  threats  are  often  made  under 
temporary  excitement  without  any  purpose  of  carrying  them  into  fatal 
execution.5 


Indiana.  — Parker  v.  State,  136  Ind.  284. 

Iowa.  — State  v.  Pierce,  go  Iowa  506. 

Kentucky.  —  Madison  v.  Com.,  (Ky.  1891)  17 
S.  W.  Rep.  164,  13  Ky.  L.  Rep.  313. 

Missouri.  —  State  v.  Guy,  69  Mo.  430;  State 
v.  Fitzgerald,  130  Mo.  407. 

Nevada.  —  Slate  v.  Hymer,  15  Nev.  49,  dis- 
tinguishing State  v.  Walsh,  5  Nev,  315. 

Texas.  —  Hardy  v.  State,  31  Tex.  Ciirn.  289; 
Mathis  v.  State,  34  Tex.  Crim.  39;  Strange  v. 
State,  38  Tex.  Crim.  2S0;  Holley  v.  State,  39 
Tex.  Crim.  3or;  Godwin  v.  State,  38  Tex. 
Crim.  466;  Williams  v.  Stale,  40  Tex.  Crim. 
497;  Gaines  v.  State,  (Tex.  Crim.  1899)  53  S. 
W.  Rep.  623;  De  La  Garza  v.  Slate,  (Tex. 
Crim.  1901)  61  S.  W.  Rep.  484. 

Virginia.  —  Snodgrass  v.  Com.,  89  Va.  679. 

Against  Policemen.  —  Dixon  v.  State,  13  Fla. 
636;  State  v.  Grant,  79  Mo.  113,  49  Am.  Rep. 
218;  Miller  v.  State,  31  Tex.  Crim.  609,  37  Am. 
St.  Rep.  836.  See  also  Palmer  v.  People,  138 
I"-  356,  32  Am.  Si.  Rep.  146;  Quinn  v.  Com., 
(Ky.  1901)  63  S.  W.  Rep.  792. 

Against  a  Whole  Family.  —  State  v.  Belton,  24 
S.  Car.  185,  58  Am.  Rep.  245;  Sebastian  v. 
Sute,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  875. 

Threats  Certainly  Not  Referring  to  Deceased 
Inadmissible.  —  State  v.  Crabtree,  111  Mo.  136. 

Opinion  of  Witness  that  Threats  Were  Directed 
Against  Deceased  Inadmissible.  —  Johnson  v. 
Com.,  9  Bush  (Ky.)  224. 

1.  Threat  to  Kill  "  Some  One."  —  Whitaker 
Com,,(Ky.  1891)  17  S.  W.  Rep.  358;  Brooks  v. 
Com  ,  100  Ky.  194;  Williams  v.  Com.,  (Ky. 
1899)  52  S.  W.  Rep.  843;  Hopkins  v.  Com.,  50 
Pa.  St.  9,  88  Am.  Dec.  518;  Benedici  v.  Stale, 
14  Wis.  423.  See  also  State  v.  Hoyt,  47  Conn. 
518,  36  Am.  Rep.  8q;  Stale  t.  Cochran,  147 
Mo  1504. 

2.  Threats  Made  Against  Third  Persons  Inad- 
missible. —  Bird  v.  U.  S.,  180  U.  S.  356;  Jordan 
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v.  State,  79  Ala.  9;  People  v.  Powell,  87  Cal. 
348;  Green  v.  Com..  (Ky.  1S95)  33  S.  W.  Rep. 
100;  Shaw  v.  State,  (Miss.  1901)  30  So.  Rep.  42, 
Carr  7/.  Stale,  23  Neb.  749;  State  v.  Barfield,  7 
Ired.  L.  (29  N.  Car.)  299;  Abernethy  v.  Com., 
101  Pa.  St.  322,  distinguishing  Hopkins  v. 
Com.,  50  Pa.  St.  9,  S8  Am.  Dec.  518.  Coin- 
pare  Slate  v.  Partlow,  90  Mo.  608,  59  Am.  Rep. 
3i- 

3.  State  v.  Wong  Gee,  35  Oregon  276. 

4.  Weight  Is  Question  for  Jury  —  Alabama.  — 
Redd  v.  State,  68  Ala.  492;  Griffin  v.  Stale,  90 
Ala.  596;  Cribbs  v.  State,  86  Ala.  613;  Beavers 
v.  State,  103  Ala.  36. 

California.  —  People  v.  Hong  Ah  Duck,  61 
Cal.  387. 

Connecticut.  —  Stale  v.  Hoyt,  46  Conn.  330, 
47  Conn.  518,  36  Am.  Rep.  89. 

District  0 f  Columbia.  —  U.  S.  v.  Neverson,  1 
Mackey  (D.  C.)  152. 

Georgia.  —  Everett  v.  State,  62  Ga.  65;  Har- 
ris 7>.  State,  109  Ga.  280. 

Illinois.  —  Bolzer  v.  People,  129'  111.  112. 

Indiana. — Goodwin  v.  State,  96  Ind.  550. 

Missouri.  — State  71.  Glahn,  97  Mo.  679; 
State  v.  Wright,  141  Mo  333. 

Ne7v  York.  —  Jefferds  v.  People,  (Supm.  Ct. 
Gen.  T  )  5  Park  Crim.  (N.  Y  )  522. 

Conditional  Threats  Admissible.  —  Slate  v. 
Adams,  76  Mo.  355.  Compare  Phillips  v.  State, 
22  Tex .  App.  139. 

Threats  Apparently  Made  in  Jest  Admissible.  — 
People  v.  Holmes,  III  Mich.  364. 

Remoteness  of  Threats  Question  for  Court  in 
Exercise  of  Discretion.  —  Com.  v.  Holmes,  157 
Mass.  233,  34  Am.  St.  Rep.  270;  Com.  v. 
Abbott,  130  Mass.  472;  Com.  v.  Ryan,  134 
Mass.  223. 

5.  North  Carolina  v.  Gosnell,  74  Fed.  Rep. 
734.  Pcr  Dick,  J.  To  the  same  effect  is  State 
v.  Horn,  116  N.  Car.  1037. 
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(d)  Sufficiency.  —  Mere  threats  to  take  the  life  of  another,  not  coupled  with 
any  other  evidence  connecting  the  party  with  the  perpetration  of  the  deed  he 
threatened  to  commit,  do  not  constitute  sufficient  evidence  upon  which  to 
base  a  verdict  of  guilty.1 

1  ,  ;i  Deceased.  —  Although  the  question  of  the  admissibility  of  threats 
m  tde  by  the  ilcceased  against  the  accused  has  been  frequently  considered  and 
fully  discussed  in  a  number  of  decisions,  it  is  difficult  to  formulate  a  statement 
applying  in  all  cases.  The  rule  deducible  from  the  authorities  seems  to  be 
that  since  the  mere  fact  that  the  deceased  had  made  threats  against  the 
ac<  is  :d  cannot  justify  the  latter  in  taking  the  life  of  the  former,  evidence  of 
tin,  .its  by  the  deceased  is  generally  inadmissible;  the  exceptions  being  that 
e\  idence  of  communicated  threats  is  admissible  when  there  is  evidence  tend- 
ing to  show  self-defense,  and  that  evidence  of  threats,  whether  communicated 
01  not,  is  admissible  when  the  evidence  leaves  it  doubtful  which  of  the 
parties  began  the  fatal  difficulty.3    Such  threats,  whether  communicated  or 


1.  Threats  Alone  Insufficient  Evidence. —  Bailey 
v.  Slate,  104  Ga.  530;  Jones  v.  Stale,  57  Miss. 
684.:  State  v.  Glahn,  97  Mo.  679. 

2.  When  Threats  Made  by  Deceased  Admissible. 
—  For  a  discussion  of  this  question  see  the 
following  cases: 

England.  —  Reg.  v.  Weston,  14  Cox  C.  C.  34^. 

United  States.  —  Wiggins  v.  People,  93  U.  S. 
465;  Wallace  v.  U.  S.,  162  U.  S.  466. 

Alabama.  —  Pritchett  z.  State,  22  Ala.  39,  58 
Am.  Dec.  250;  Dupree  v.  Stale,  33  Ala.  380, 
73  Am.  Dec.  422;  Hughey  v.  Stale,  47  Ala.  97; 
Payne  v.  State,  60  Ala.  80;  Powell  v.  Stale,  52 
Ala.  1;  Roberts  v.  Stale.  68  Ala.  156;  Green 
v.  State,  69  Ala.  6;  Cleveland  v.  State,  86  Ala. 
I ;  Rutledge  v.  State,  88  Ala.  85 ;  Karr  State, 
100  Ala.  4,  46  Am.  St.  Rep.  17;  Henso'n  v. 
State,  112  Ala.  41 ;  Jones  v.  State,  116  Ala.  468; 
Harkness  v.  State,  (Ala.  1901)  30  So.  Rep.  73. 
See  also  Max  well  v.  State,  (Ala.  1901)  29  So. 
Rep.  981. 

Arkansas.  — Atkins  v.  State,  16  Ark.  568; 
Coker  v  Slate,  20  Ark.  53;  Pitman  v.  State,  22 
Ark.  354;  Palmore  v.  State,  29  Ark.  248; 
Harris  v.  State,  34  Ark.  469;  Brown  v.  Stale, 
55  Ark.  593;  King  v.  State,  55  Ark.  604:  Bell 
v.  State,  69  Ark.  148. 

California.  —  People  v.  Scoggins,  37  Cal. 
676;  People  v.  Taing,  53  Cal.  602;  People  v. 
Aliftre,  55  Cal.  263;  People  v.  Travis,  56  Cal. 
251;  People  v.  Campbell,  59  Cal.  243,  43  Am. 
Rep.  257;  People  v.  Tamkin,  62  Cal.  468; 
People  v.  Lee  Chuck,  74  Cal.  30;  People  v. 
Dye,  75  Cal.  ^08;  People  v.  Thomson,  92  Cal. 
506;  People  v.  Farley,  124  Cal.  594. 

Colorado.  —  Davidson  v.  People,  4  Colo.  145; 
Babcock  v.  People,  13  Colo.  516. 

Delaware.  — State  v.  Warren,  I  Marv.  (Del.) 
487. 

Florida. — Smith  v.  State,  25  Fla.  517;  Garner 
v.  Slate,  28  Fla.  113,  29  Am.  St.  Rep.  232; 
Wilson  v.  State,  30  Fla.  242;  Steele  v.  State, 
33  Fla.  348;  Lester  v.  State,  37  Fla.  382. 

Georgia.  —  May  v.  State,  90  Ga.  793,  citing 
and  discussing  Keener  v.  State,  18  Ga.  194,  63 
Am.  Dec.  269;  Lingo  v.  State,  29  Ga.  470; 
Hove  v.  Slate,  39  Ga.  718;  Peterson  v.  State, 
50  Ga.  142;  Vann  v.  State,  83  Ga.  44;  Vaughn 
v.  State,  88  Ga.  731;  Trice  v.  State,  89  Ga.  742. 
To  the  same  effect  is  Pittman  v.  State,  92  Ga. 
480.    See  also  Monroe  v.  State,  5  Ga.  85. 

Idaho.  —  State  v.  Lyons,  (Idaho  1901)  64  Pac. 
Rep.  236. 


Illinois. — Campbell  v.  People,  16  111.  17, 
61  Am.  Dec.  49;  Perteet  v.  People,  70  111.  171. 
See  also  Williams  v.  People,  54  111.  422. 

Indiana.  —  De  Forest  v.  Stale,  21  Ind.  23; 
Holler  ;'.  State,  37  Ind.  59,  10  Am.  Rep.  74; 
Wood  v.  State,  92  Ind.  269;  Leverich  v.  State, 
105  Ind.  280;  Ellis  v.  State,  152  Ind.  326. 

Iowa.  —  State  v.  Elliott,  45  Iowa  486;  State  v. 
Helm,  92  Iowa  540. 

Kansas,  —  State  v.  Brown,  22  Kan.  222; 
State  v.  Spendlove,  44  Kan.  1. 

Kentucky.  —  Lawrence  v.  Com.,  (Ky.  1888)  9 
S,  W.  Rep.  165;  Hays  v.  Com.,  (Ky.  1890)  14 
S.  W.  Rep.  833;  Parker  v.  Com.,  (Ky.  1899) 
51  S.  W.  Rep.  573;  Hart  v.  Com.,  85  Ky.  77,  7 
Am.  St.  Rep.  576;  Miller  v.  Com.,  89  Ky.  653; 
Smith  v.  Com.,  (Ky.  18S8)  8  S.  W.  Rep.  192, 
9  Ky.  L.  Rep.  1005.  See  also  Carico  v.  Com., 
7  Bush  (Ky.)  124. 

Louisiana. — State  v.  McCoy,  29  La.  Ann. 
593;  State  v.  Ryan,  30  La.  Ann.  1176;  State  v. 
Fisher,  33  La.  Ann.  1344;  State  v.  Brooks,  39 
La.  Ann.  817;  State  v.  Ford,  37  La.  Ann.  443; 
State  v.  Labuzan,  37  La.  Ann.  489;  Slate  v. 
Demareste,  41  La.  Ann.  617;  State  v.  Cosgrove, 
42  La.  Ann.  753;  State  v.  Wilson,  43  La.  Ann. 
840;  Stale  v.  Jackson,  44  La.  Ann.  160;  State 
v.  Walsh,  44  La.  Ann.  1122;  State  u.  Harris, 
45  La.  Ann.  842,  40  Am.  St.  Rep.  259;  State  v. 
Depass,  45  La.  Ann.  1151;  State  v.  Siewart,  45 
La.  Ann.  1164,  47  La.  Ann.  410;  State  v.  Carter, 
45  La.  Ann.  1326;  State  v.  Barker,  46  La.  Ann. 
798;  State  v.  King,  47  La.  Ann.  28;  State  v. 
Vallery,  47  La.  Ann.  182,  49  Am.  St.  Rep.  363; 
State  v.  Fontenot,  48  La.  Ann.  305;  State  v. 
Compa^net,  48  La.  Ann.  1470;  State  v.  Wig- 
gins, 50  La.  Ann.  330;  State  u.  Hickey,  50  La. 
Ann.  600;  State  v.  Frierson,  51  La.  Ann.  706. 

Massachusetts.  —  Com.  v.  Wilson,  1  Gray 
(Mass.)  337. 

Michigan.  —  People  v.  Harris,  95  Mich.  87; 
People  v.  Palmer,  96  Mich.  580. 

Minnesota. — Slate  v.  Spaulding,  34  Minn. 
361. 

Mississippi. — -Newcomb  v.  State,  37  Miss. 
383;  Hill  v.  State,  (Miss.  1894)  16  So.  Rep.  901; 
Harris  v.  State,  47  Miss.  318;  Edwards  v.  Stale, 
47  Miss.  581;  Holly  v  State,  55  Miss.  424; 
Kendrick  v.  Stale,  55  Miss.  436;  Guice  v.  Slate, 
60  Miss.  714;  Hawthorne  v.  State,  61  Miss. 
749;  Moriarty  v.  Slate,  62  Miss.  654;  Johnson 
v.  State,  66  Miss.  189.  54  Miss.  430;  Bell  v. 
State,  66  Miss.  192;  Prine  v.  State,  73  Miss, 
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not,  are  admissible  when  they  are  a  part  of  the  res  gesttz*  Uncommuni- 
cated  threats  have  been  held  admissible  for  the  purpose  of  corroborating  the 

222,  57  Am.  Rep.  612;  Howard  v.  State,  23 
Tex.  App.  265;  Bonnard  v.  State.  25  Tex.  App. 
173,  8  Am.  St.  Rep.  431;  Alexander  v.  State, 
25  Tex.  App.  260,  8  Am.  St.  Rep.  438;  Levy  v. 
State,  28  Tex.  App.  203,  19  Am.  St.  Rep.  826; 
Mealer  v.  State,  32  Tex.  Crim.  102;  Foreman 
v.  State,  33  Tex.  Crim.  272;  Reeves  v.  State, 

34  Tex.  Crim.  483;  Murphy  v.  State,  36  Tex. 
Crim.  24;  Stewart  v.  State,  36  Tex.  Crim.  130; 
McGrew  v.  State,  (Tex.  Crim.  1809)  49  S.  W. 
Rep.  226. 

Admissibility  Not  Affected  by  Time  of  Making. 

—  Slate  v.  Grant,  79  Mo.  113,  49  Am.  Rep.  218; 
State  v.  Glahn,  97  Mo.  679. 

Conditional  Threats  Admissible.  —  State  v. 
Hollingsworth,  156  Mo.  178. 

Threats  Not  Directed  Against  Accused  Inadmis- 
sible.—  King  v.  Slate,  89  Ala.  146;  Henson  v. 
Slate,  120  Ala.  316;  Com.  v.  Hoskins,  (Ky. 
1896)  35  S.  W.  Rep.  284;  Card  well  v.  Com., 
(Ky.  1898)  46  S.  W.  Rep.  705;  State  v.  Guy,  69 
Mo.  430;  People  v.  Kennedy,  (Supm.  Ct.  Gen. 
T.)  22  N.  Y.  Supp.  267,  67  Hun  (N.  Y.)  652; 
Gregory  v.  State,  (Tex.  Crim.  1898)  43  S.  W. 
Rep.  1017;  Highsmith  v.  State,  (Tex.  Crim. 
1898)  50  S.  W.  Rep.  723;  Heffinglon  v.  State, 
(Tex.  Crim.  1899)  54  S.  W.  Rep,  755. 

Although  a  threat  made  by  the  deceased  be- 
fore the  killing  is  not  in  terms  directed  against 
the  accused,  evidence  thereof  is  admissible  if 
all  the  circumstances  show  that  it  referred  lo 
him.  Young  v.  Com.,  (Ky.  1897)  42  S.  W.  Rep. 
1141;  Sparks  v.  Com.,  89  Ky.  644. 

Where  threats  are  vague  and  general,  but 
might  include  the  accused,  it  is  for  the  jury 
to  determine  whether  or  not  they  were  made 
against  the  accused.  State  v.  Hopper,  142 
Mo.  478. 

Threats  Not  Inadmissible  Because  Vague  and 
Obscure. —  State  v.  McNally,  87  Mo.  644. 

But  a  statement  not  amounting  to  a  threat 
against  the  accused  or  any  one  else  is  inad- 
missible. Hinson  v.  State,  66  Miss.  532;  State 
v.  Wyse,  33  S.  Car.  582;  State  v.  Sullivan,  43 
S.  Car.  205. 

Testimony  of  Others  as  to  Threats  Admissible  in 
Corroboration  —  Grayson  v.  Com.,  (Ky.  1896) 

35  S.  W.  Rep.  1035. 
Whole  Conversation  Containing  Threats  Admis- 
sible.—  People  v.  Phelan,  123  Cal.  551. 

Threat  Is  Inadmissible  When  Defense  Is  Justifia- 
ble Homicide.  —  Evidence  of  threats  against  the 
accused,  who  testifies  that  he  committed  the 
homicide  while  attempting  to  prevent  the  com- 
mission of  a  felony  upon  his  brother,  is  inad- 
missible.   State  v.  Marshall,  35  Oregon  265. 

Threats  of  Deceased  Admissible  in  Rebuttal  of 
Evidence  of    Threats   by   Accused.  —  State  v. 
Pruetl,  49  La.  Ann.  283. 
Evidence  of  Friendliness  Competent  in  Rebuttal. 

—  Naugher  v.  State,  105  Ala.  26,  116  Ala.  463. 
See  also  State  v.  Chaffin,  56  S.  Car.  431; 
Schauer  v.  State,  (Tex.  Crim.  1900)  60  S.  W. 
Rep.  249 

1.  Admissible  as  Part  of  Res  Gestae.  —  Carroll 
v.  State,  23  Ala.  28,  58  Am.  Dec.  282;  Pitman 
v.  State,  22  Ark.  354;  Garner  v.  State,  28  Fla. 
113,  29  Am.  St.  Rep.  232;  Renfro  v.  Com., 
(Ky.  1889)  11  S.  W.  Rep.  8i£;  State  v.  Sloan. 
47  Mo.  604;  Slate  v.  Keene,  50  Mo.  357; 
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838;  Hunter  v.  State,  74  Miss.  515;  Oden  v. 
State,  (Miss.  1900)  27  So.  Rep.  992. 

Missouri.  —  Stale  v.  Hays,  23  Mo.  287;  State 
v.  Sloan,  47  Mo.  604;  State  v.  Keene,  50  Mo. 
357;  State  v.  Elkins,  63  Mo.  159;  State  v. 
Evans,  65  Mo.  574;  State  v.  Alexander,  66  Mo. 
148;  State  v.  Lee,  66  Mo.  165;  State  v.  Rider, 
90  Mo.  54;  State  v.  Clum,  90  Mo.  482;  State  v. 
Downs,  91  Mo.  19;  State  v.  Harrod,  102  Mo. 
590;  State  v.  Reed,  137  Mo.  125. 

Montana.  —  State  v.  Shadwell,  22  Mont.  559. 

Nebraska: — Binfield  v.  State,  15  Neb.  484; 
Basye  v.  State,  45  Neb.  261. 

Nevada.  —  State  v.  Hall,  9  Nev.  58;  State  v. 
Stewart,  9  Nev.  120;  State  v.  Vaughan,  22 
Nev.  285. 

New  Mexico.  —  Thomason  v.  Territory,  4 
N.  Mex.  150;  Hall  v.  Territory,  (N.  Mex.  1900) 
62  Pac.  Rep.  1083. 

New  York.  —  People  v.  VValworih.  (Oyer  & 
T.  Ct.)  4  N.  Y.  Crim.  355;  Stokes  v.  People,  53 
N.  Y.  164,  13  Am.  Rep.  492;  Thomas  v.  People, 
67  N.  Y.  218;  People  v.  Jackson,  111  N.  Y.  362. 

North  Carolina.  —  Slate  v.  Turpin,  77  N. 
Car.  473,  24  Am.  Rep.  455;  State  v.  Hensley, 
94  N.  Car.  1021;  State  v.  Byrd,  121  N.  Car.  684. 

Oregon. — Stale  v.  Dodson,  4  Oregon  64; 
State  v.  Tarter,  26  Oregon  38. 

Pennsylvania.  —  Com.  v.  Keller,  191  Pa.  St. 
122. 

Rhode  Island. — State  v.  Kenyon,  18  R.  I. 
217. 

South  Carolina.  —  State  v.  Bodie,  33  S.  Car. 
117;  State  v.  Fails,  43  S.  Car.  52. 

Tennessee.  —  Potter  v.  Slate,  85  Tenn.  88; 
Jackson  v.  State,  6  Baxt.  (Tenn.)  452;  Little  v. 
State,  6  Baxt.  (Tenn.)  491;  Fitzhugh  v.  State, 
13  Lea  (Tenn.)  258;  Souey  v.  State,  13  Lea 
(Tenn.)  472. 

Utah.  —  People  v.  Halliday,  5  Utah  467. 

Virginia.  —  Lewis  v.  Com.,  78  Va.  732. 

Washington.  —  White  v.  Territory,  3  Wash. 
Ter.  397;  State  v.  Coella,  3  Wash.  99;  State  v. 
Cushing,  17  Wash.  544. 

West  Virginia.  —  State  v.  Abbott,  8  W.  Va. 
741;  State  v.  Evans,  33  W.  Va.  417. 

Wisconsin. — Campbell  v.  State,  in  Wis. 
152. 

And  see  the  titles  Evidence,  vol.  11,  p.  505; 
Self-defense. 

In  Texas  the  rule  stated  in  the  text  seems  to 
oblain,  except  as  modified  by  the  statute  pro- 
viding that  where  the  defendant  "  seeks  to 
j  ustif  y  himself  on  the  ground  of  threats  against 
his  own  life,  he  may  be  permitted  to  introduce 
evidence  of  the  threats  made,  but  the  same 
shall  not  be  regarded  as  affording  a  justifica- 
tion for  the  offense  unless  it  be  shown  that  at 
the  time  of  the  homicide  the  person  killed, 
by  some  act  then  done,  manifested  an  inten- 
tion to  execute  the  threat  so  made."  Tex. 
Penal  Code  (1895),  art.  713;  Lander  v.  Stale, 
12  Tex.  462;  Dawson  v.  State,  33  Tex.  491, 
overruling  Pridgen  v.  Slate,  31  Tex.  420;  Irwin 
v.  State,  43  Tex.  236;  Stapp  v.  State,  1  Tex. 
App.  734;  King  v.  State,  9  Tex.  App.  515,  13 
Tex.  App.  277;  Angus  v.  Stale,  29  Tex.  App. 
52;  Logan  v.  State,  17  Tex.  App.  50;  Allen  v. 
State,  17  Tex.  App.  637;  Wilson  v.  State,  18 
Tex.  App.  576;  Brumley  v.  State,  21  Tex.  App. 
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evidence  o(  communicated  threats  which  has  already  been  received.1 

Third  Persons.  —  Threats  made  by  third  persons  against  the  accused 
or  the  deceased  are  ordinarily  inadmissible.2  In  some  instances,  however, 
such  threats  have  been  decided  to  be  competent.3  Thus  threats  made  by 
third  persons  with  whom  the  accused  is  shown  to  have  participated  in  the 
killing,  or  with  whom  he  has  conspired  for  that  purpose,  have  been  held 
admissible, 1  It  has  been  held  that  if  threats  of  third  persons  are  part  of  the  res 
.  or  form  links  in  the  chain  of  evidence  connecting  the  person  making 
them  with  the  crime  itself,  they  may  be  received  in  behalf  of  the  accused.5 

g.  Means,  Preparation,  and  Opportunity.  —  Evidence  showing  or 
tending  to  show  that  the  accused  was  possessed  of  or  procured  the  means  of 
doing  the  killing,  that  he  made  preparations  therefor,  or  that  he  had  the 
opportunity  to  commit  the  murder  or  manslaughter  for  which  he  is  indicted, 
is  admissible.6 


Temple  v.  People.  4  Lans.  (N.  Y.)  119;  Dick- 
son v.  State,  39  Ohio  St.  73.  And  see  the  til le 
Res  Gest.-i:. 

1.  Uncommunicated  Threats  as  Corroborative 
Evidence.  —  Cornelius  v.  Com.,  15  B.  Mon. 
(Ky.)  544;  State  v.  Williams,  40  La.  Ann.  168; 
State  v.  Turpin,  77  N.  Car.  473,  24  Am.  Rep. 
455;  Levy  v-  State,  28  Tex.  App.  203,  19  Am. 
St.  Rep.  826. 

2.  Threats  by  Third  Persons  Inadmissible  — 
Alabama.  —  Alston  v.  State,  63  Ala.  178. 

Georgia.  —  Woolfolk  v.  State,  81  Ga.  551. 

Indiana.  —  Jones  v.  State,  64  Ind.  473. 

Iowa.  —  State  v.  Sullivan,  51  Iowa  142. 

Kentucky.  —  Matherly  v.  Com.,  (Ky.  1892)  19 
S.  VV.  Rep.  977;  Cloud  v.  Com.,  7  Ky.  L.  Rep. 
818. 

Louisiana. — State  v.  Laque,  41  La.  Ann. 
1070. 

Massachusetts.  —  Com.  v.  Abbott,  130  Mass. 
472. 

North  Carolina.  —  State  v.  Duncan,  6  Ired. 
L.  (28  N.  Car.)  236;  State  v.  Jones,  80  N.  Car. 
415;  State  v.  Lambert,  93  N.  Car.  618. 

Oregon.  — State  v.  Porter,  32  Oregon  135. 

Pennsylvania.  —  Com.  v.  Klose,  4  Kulp  (Pa.) 
in. 

Texas.  —  Preston  v.  State,  4  Tex.  App.  186; 
Boothe  v.  State,  4  Tex.  App.  202;  Walker  v. 
State,  6  Tex.  App.  576;  Holt  v.  State,  9  Tex. 
App.  571;  Wills  v.  State,  (Tex.  Crirr.  1893)  22 
S.  W.  Rep.  969;  Henry  v.  State,  (Tex.  Crim. 
1895)  30  S.  W.  Rep.  802. 

West  Virginia.  —  Crookham  v.  State,  5  W. 
Va.  510. 

Wisconsin.  —  Buel  v.  State,  104  Wis.  132. 

3.  Threats  by  Third  Person  for  Whom  Deceased 
Mistaken  Admissible.  —  Cleveland  v.  Slate,  86 
Ala.  1. 

Threats  by  Previous  Rioters  Against  Keeper  of 
House  of  Ill-fame  Admissible.  —  People  v.  Rector, 

19  Wend.  (N.  Y.)  569. 

Threats  Made  by  Accomplice  Admissible  in  Be- 
half of  Principal.  —  Marler  v.  State,  67  Ala.  55, 
42  Am.  Rep.  95. 

Admissible  to  Fix  Punishment  under  Illinois 
Statute.  —  Nowacryk  v.  People.  139  111.  336. 

4.  Gardner  v.  People,  4  111.  83;  State  v.  Phil- 
lips, 117  Mo.  389;  Bell  v.  State.  (Tex.  Crim. 
1894)  24  S.  W.  Rep.  644.  See  also  State  v. 
Hatfield,  48  W.  Va.  561.  And  see  the  title 
Conspiracy,  vol.  6,  p.  866. 

5.  Admissible  to  Incriminate  Third  Person.  — 
State  Hawley,  63  Conn.  47,  distinguishing 
State  v.  Beaudet,  53  Conn.  536,  55  Am.  Rep. 


155;  Green  v.  State,  154  Ind.  655;  Morgan  v. 
Com..  14  Bush  (Ky.)  106.  See  also  Alexander 
v.  U.  S„  138  U.  S.  353. 

6.  Admissibility  of  Evidence  Showing  Means  and 
Opportunity  —  Alabama.  —  Finch  v.  State,  81 
Ala.  41;  Hodge  v.  State,  97  Ala.  37,  38  Am. 
St.  Rep.  145;  Teague  v.  State,  120  Ala.  309; 
Gilmore  v.  State,  126  Ala.  20;  Davis  v.  State, 
126  Ala.  44;  Maxwell  v.  State,  (Ala.  1901)  29 
So.  Rep.  981. 

Arkansas,  —  Boiling  v.  State,  54  Ark.  588. 
California.  —  People  v.  Arnold,  15  Cal.  476; 
People  v.  McDowell,  64  Cal.  467;  People  v. 
Knott,  122  Cal.  410;  People  v.  Winters,  125 
Cal.  325;  People  v.  Sullivan,  129  Cal.  557.  See 
also  People  v.  Gibson,  106  Cal.  458. 

Georgia.  —  Hayes  v.  State,  58  Ga.  35 ;  Burgess 
v.  State,  93  Ga.  304.  See  also  Cobb  v.  State, 
27  Ga.  648. 

Illinois.  —  Palmer  v.  People,  138  111.  356,  32 
Am.  St.  Rep.  146. 

Indiana.  —  Jones  v.  State,  64  Ind.  473; 
Fisher  v.  State,  77  Ind.  42;  Wood  v.  State,  92 
Ind.  269. 

Iowa.  —  State  v.  Rainsbarger,  71  Iowa  746, 
74  Iowa  196;  State  v.  Cunningham,  111  Iowa 
233.    See  also  State  v.  Cumberland,  90  Iowa 

525- 

Kentucky.  —  Pace  v.  Com.,  (Ky.  1896)  37  S. 
W.  Rep.  948;  Trusty  v.  Com.,  (Ky.  1897)  41 
S  W.  Rep.  766;  Ludwig  7'.  Com.,  (Ky.  1900) 
60  S.  W.  Rep.  S.  See  also  Combs  v.  Com., 
(Ky.  1893)  21  S.  W.  Rep.  353,  14  Ky.  L.  Rep. 
703;  Brafford  v.  Com.,  (Ky.  1S93)  23  S.  W. 
Rep.  590;  Young  v.  Com.,  (Ky.  1895)  29  S.  W. 
Rep.  334;  Tuttle  v.  Com.,  (Ky.  1896)  37  S. 
W.  Rep.  681. 

Maine.  —  State  v.  Brown,  75  Me.  456. 
Maryland.  —  Kernan  v.  State,  65  Md.  263; 
Garlitz  v.  State,  71  Md.  293. 

Michigan.  —  Dillin  v.  People,  8  Mich.  357. 
Minnesota.  — State  v.  Barrett,  40  Minn.  65. 
Mississippi .  —  McCann  v.  State,  13  Smed.  & 
M.  (Miss.)  471;  Price  v.  State,  36  Miss.  531,  72 
Am.  Dec.  195. 

Missouri.  —  State  v.  Rider,  95  Mo.  474.  See 
also  State  v.  Worton,  139  Mo.  526. 

New  Jersey.  —  See  State  v.  Hill,  65  N.  J.  L. 
626. 

New  York.  —  People  v.  Rogers,  18  N.  Y.  9, 
72  Am.  Dec.  484;  People  v.  Scott,  153  N.  Y. 
40;  People  v.  Kennedy,  159  N.  Y.  346,  70  Am. 
St.  Rep.  557.  See  also  People  v.  Burt,  51 
N.  Y.  App.  Div.  106. 

North  Carolina.  — State  v.  Gooch,  94  N.  Car. 
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h.  Character.  — A  full  discussion  of  the  principles  governing  the  admis- 
sibility of  evidence  as  to  the  character  of  the  accused,1  the  deceased,3  and 

987;  State  v.  Brabham,  108  N.  Car.  793.  See 
also  State  v.  McKinney,  111  N.  Car.  683. 

Oregon.  — State  v.  Wintzingerode,  9  Oregon 
153;  State  v.  O'Neil,  13  Oregon  183. 

Rhode  Island,  —  State  v.  Mowry,  21  R.  I.  376. 

Texas.  —  Rodriquez  v.  State,  32  Tex.  Crim. 
259;  Creswell  v.  State,  14  Tex.  App.  1 ;  Murphy 
v.  State,  36  Tex.  Critn,  24;  De  La  Garza  v. 
State,  (Tex.  Crim.  igor)  61  S.  W.  Rep.  484. 
See  also  Bailey  v.  State,  26  Tex.  App.  706; 
Moody  v.  State,  27  Tex.  App.  287;  West  v. 
State,  40  Tex.  Crim.  14.8;  Margraves  Slate, 
(Tex.  Crim.  1899)  50  S.  W.  Rep.  1016;  Robin- 
son v.  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  59. 

Vermont.  — State  v.  Doherty,  72  Vt.  381. 

Virginia.  —  Williams  v.  Com.,  85  Va.  607; 
Nicholas  v.  Com.,  91  Va.  741.  See  also  Dean 
v.  Com.,  32  Gratt.  (Va.)  912. 

Washington.  —  See  State  v.  McCann,  16 
Wash.  249. 

Procuring  Poison.  —  Mobley  v.  State,  41  Fla 
621;  People  v.  Place,  157  N.  Y.  584;  State  v 
Cole,  94  N.  Car.  958;  State  v.  Best,  ill  N.  Car 
638.  See  also  State  v.  Shackelford,  148  Mo 
493;  People  v.  Benham,  160  N.  Y.  402;  Roe  v 
State,  25  Tex.  App.  33;  Speights  v.  State,  (Tex 
Crim.  1899)  54  S.  W.  Rep.  595,;  State  v 
Webster,  21  Wash.  63. 

Preparation  of  Dynamite  Bombs. — Spies 
People,  122  111.  1,  3  Am.  St.  Rep.  320. 

Evidence  as  to  Opportunity  to  Obtain  Weapon 
Admissible.  —  Freeman  v.  State,  40  Tex.  Crim. 
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Evidence  of  Practising  Shooting  at  a  Mark  Prior 
to  the  Killing  Admissible.  —  People  McGuire, 
135  N.  Y.  639. 

Accused's  Knowledge  of  Neighborhood  Admissi- 
ble.—  Green  v.  State,  97  Ala.  59. 

Evidence  as  to  Unidentified  Pistol  Admissible.  — 
State  v.  Weems,  96  Iowa  426. 

Accused  May  Explain  Why  Armed.  —  People  v. 
Williams,  17  Cal.  142;  Aaron  -'.  State,  31  Ga. 
174;  State  v.  Claire,  41  La.  Ann.  191;  Long  v. 
State,  52  Miss.  23;  Simmons  v.  State,  31  Tex. 
Crim.  227. 

Legal  Right  to  Carry  Arms  Ten  Months  Previous 
Inadmissible.  —  State  v.  Kohne,  48  W.  Va.  335. 

Evidence  that  Wound  Causing  Death  Could  Not 
Have  Been  Made  with  Defendant's  Gun  Admissible. 
—  Franklin  v.  Com.,  (Ky.  1899)48  S.  W.  Rep. 
986. 

1.  Character  of  Accused.  —  See  the  title  Char- 
acter (in  Evidence),  vol.  5,  pp.  854,  857,  866, 
and  see  the  following  cases: 

United  States.  —  U.  S.  v.  Hamilton,  4  Mackey 
(D.  C.)  446. 

Alabama. — Carson  v.  State,  50  Ala.  135; 
Armor  v.  Slate,  63  Ala.  173;  Kilgore  v.  State, 
74  Ala.  1;  Springfield  v.  State,  96  Ala.  81,  38 
Am.  St.  Rep.  85;  Naugher  v.  State,  116  Ala. 
463. 

California.  —  People  v.  Moan,  65  Cal.  532; 
People  v.  Daniels,  70  Cal.  521;  People  v.  Wal- 
lace, 89  Cal.  158;  People  v.  Cowgill,  93  Cal. 
596;  People  v.  Ah  Lee  Doon,  97  Cal.  171 ;  Peo- 
ple v.  Griner,  124  Cal.  19. 

Florida.  —  Mann  v.  State,  22  Fla.  600. 

Georgia.  —  Davis  v.  State,  10  Ga.  101 ;  Thorn- 
ton v.  State,  107  Ga.  683;  Smalls  v.  State,  102 
Ga.  31. 

21  C.  of  L.— 15  225 


Illinois.  —  Hay  ward  v.  People,  96  111.  492. 
Indiana.  —  Carr  v.  State,  135  Ind.  1,  41  Am. 
St.  Rep.  408;  Hall  v.  State,  132  Ind.  317. 

Iowa.  — State  v.  Sterrett,  68  Iowa  76;  State 
v.  Cross,  68  Iowa  180;  State  v.  Cunningham, 
in  Iowa  233. 

Michigan.  —  Brownell  v.  People,  38  Mich 
732. 

Mississippi.  —  Brown  v.  State.  72  Miss.  997. 
Missouri.  —  Slate  v.  Douglass,  15  Mo.  App. 
i;  State  v.  Howell,  100  Mo.  628;  Slate  v.  Fitz- 
gerald, 130  Mo.  407. 

Montana.  — State  v.  Sloan,  22  Mont.  293; 
State  v.  Shafer,  22  Mont.  17. 

Pennsylvania .  —  Com.  v.  Klose,  4  Kulp  (Pa.) 
in;  Kane  v.  Com.,  109  Pa.  St.  541. 

Texas.  —  Warren  t.  State,  31  Tex.  Crim.  573; 
Thompson  v.  Slate,  38  Tex.  Crim.  335;  House 
v.  State.  (Tex.  Crim.  1900)  57  S.  W.  Rep.  825. 
Wisconsin.  —  Albrichl  v.  Stale,  6  Wis.  74. 
2.  Character  of  Deceased  —  Evidence  of  Danger- 
ous Character.  —  See  ihe  titles  Character  (in 
Evidence),  vol.  5,  p.  872;  Self-defense.  And 
see  the  following  cases: 

Alabama.  —  Fields  r-.  State,  47  Ala.  603,  n 
Am.  Rep.  771;  Lang  v.  Slate,  8  Ala.  1,  5  Am. 
St.  Rep.  324;  King  v.  State,  90  Ala.  612;  Perry 
State,  94  Ala.  25;  Martin  v.  State,  90  Ala. 
602,  24  Am  St.  Rep.  844;  Wiley  v.  State,  99 
Ala.  146;  Garrett  v.  State,  97  Ala.  18;  Dean  v. 
Stale,  105  Ala.  21;  Karr  v.  State,  100  Ala.  4,  46 
Am.  St.  Rep.  17;  Teague  v.  Slate,  120  Ala.  309; 
Baker  v.  State,  122  Ala.  1;  Winter  -'.  State, 
123  Ala.  1. 

Arkansas.  —  Campbell  v.  State,  38  Ark.  498. 

Arizona.  —  Territory  v.  Harper,  1  Ariz.  399. 

California.  —  People  v.  Edwards,  41  Cal. 
640;  People  v.  Shaver,  120  Cal.  354;  People  v. 
Griner,  124  Cal.  19;  People  v.  Howard,  112 
Cal.  13;;. 

Delaware.  —  State  v.  Faino,  1  Marv.  (Del.) 
492. 

District  of  Columbia. — Travers  z\  U.  S.,  6 
App.  Cas.  (D.  C.)  450. 

Florida. —  Bond  v.  State,  21  Fla.  738;  Cope- 
land  v.  Stale,  41  Fla.  320. 

Georgia. —  Turner  v.  State,  70  Ga.  765; 
Powell  v.  State.  101  Ga.  9,  65  Am.  St.  Rep. 
277;  Thornton  ->.  State,  107  Ga.  683. 

Illinois.  —  Cannon  t.  People,  141  111.  270. 

Indiana.  —  Fahnestock  r\  State,  23  Ind.  231; 
Holler  v.  Stale,  37  Ind.  57,  10  Am.  Rep.  74; 
Patterson  v.  State,  66  Ind.  185;  Thrawley  v. 
State,  153  Ind.  375;  Fields  ?•.  State,  134 
Ind.  46. 

loiva.  —  State  v.  Peffers,  80  Iowa  580. 

Kansas.  —  State  v.  Scott.  24  Kan.  68. 

Kentucky.  —  Riley  Com.,  94  Kv.  266; 
Com.  v.  Hoskins,  (Ky.  1896)  35  S.  W.  Rep. 
284. 

Louisiana.  —  State  -\  Chandler,  5  La.  Ann. 
489,  52  Am.  Dec.  599;  State  v.  Vance,  32  La. 
Ann.  1 177;  State  v.  Jackson,  33  La.  Ann.  1087; 
State  v.  Mitchell,  41  La.  Ann.  1073;  State  v. 
Taylor,  44  La.  Ann.  783;  State  v.  Christian,  44 
La.  Ann.  950;  Stale  v.  Carter,  45  La.  Ann. 
1326;  State  -<•.  Williams,  46  La.  Ann.  700;  State 
t.  Vallery,  47  La.  Ann.  182,  49  Am.  St.  Rep. 
363;  State  v.  Compagnet.  48  La.  Ann.  1470; 
State  v,  Baum,  51  La.  Ann.  1112:  Stale  v. 

Volume  XXI. 


Evidence. 


MURDER  AND  MANSLAUGHTER. 


Admissibility. 


third  persons,1  and  the  weight  of  such  evidence,  will  be  found  elsewhere. 

..  EVIDENC V.  \s  10  Deceased  Going  Armed.  —  Evidence  that  the 
d<  ceased  was  in  the  habit  of  going  armed  with  deadly  weapons,  and  that  this 
fact  was  known  to  his  slayer,  is  admissible  in  behalf  of  the  latter,  on  the 
same  prin<  iple  that  justifies  the  admission  of  evidence  of  the  threats  or 
character  of  the  deceased.2  Such  evidence  is  never  admissible  unless  for  the 
purpose  of  explaining,  characterizing,  or  illustrating  an  assault  or  an  attack  of 
the  deceased  upon  the  accused,  at  or  about  the  time  of  the  homicide.3 

j.  Condi  riON  of  Body  and  Clothing  of  Deceased.  —  Evidence  of  the 
tdition  of  the  body  of  the  deceased  when  found,  and  as  to  the  number  and 
i  haracter  of  his  wounds,  is  admissible.4    The  condition  in  which  the  clothing 


Fontcnol,  50  La.  Ann.  537,  69  Am.  St.  Rep. 
455;  State  v.  Haab,  105  La.  230. 

Massachusetts.  —  Payne  v.  Com.,  1  Met.  (Ky.) 
373;  Com.  v.  Brewer,  164  Mass.  577. 

Michigan.  —  People  v.  Harris,  95  Mich.  87. 

Minnesota.  — See  State  v.  Rose,  47  Minn.  47. 

Mississippi.  —  Chase  v.  State,  46  Miss.  683; 
Spivey  v.  State,  58  Miss.  858;  King  v.  State, 
65  Miss.  576,  7  Am.  St.  Rep.  681;  Kearney  v. 
State,  68  Miss.  233;  Bell  v.  State,  72  Miss.  507; 
Smith  v.  State,  75  Miss.  542. 

Missouri. — State  v.  Keene,  50  Mo.  357; 
State  v.  Bryant,  55  Mo.  75:  State  v.  Tester- 
man,  68  Mo.  408;  State  v.  Rider,  90  Mo.  54; 
State  v.  Talmage,  107  Mo.  543 ;  State  v.  Downs, 
91  Mo.  19;  State  v.  Lewis,  118  Mo.  79;  State 
v.  Jones,  134  Mo.  254. 

Montana. — State  v.  Shafer,  22  Mont.  17; 
State  v.  Shadivell,  22  Mont.  559. 

Nebraska.  —  Carleton  v.  State,  43  Neb.  373. 

Nevada.  — State  v.  Vaughan,  22  Nev.  285. 

New  York.  —  Eggler?/.  People,  56  N.  Y.  642; 
Abbott  v.  People,  86  N.  Y.  460;  Sindram  v. 
People.  88  N.  Y.  196. 

North  Carolina.  —  State  v.  Matthews,  78  N. 
Car.  523;  State  v.  Chavis,  80  N.  Car.  353; 
State  v.  McNeill,  92  N.  Car.  812;  State  v. 
Rollins,  113  N.  Car.  722;  State  v.  Byrd,  121  N. 
Car.  684;  State  v.  Mclver,  125  N.  Car.  645. 

Ohio.  — Thurman  v.  State,  2  Ohio  Cir.  Dec. 
466,  4  Ohio  Cir.  Ct.  141 ;  Marts  v.  State,  26 
Ohio  St.  162. 

Oregon.  —  Slate  v.  Mims,  36  Oregon  315. 

Pennsylvania.  —  Com.  v.  Straesser,  153  Pa. 
St.  451. 

Rhode  Island.  —  State  v.  Kenyon,  18  R.  I. 
217. 

South  Carolina.  —  State  v.  Turner,  29  S.  Car. 
34,  13  Am.  St.  Rep.  706;  State  v.  Dill,  48  S. 
Car.  249. 

Tennessee.  —  Rippy  v.  State,  2  Head  (Tenn.) 
217;  Williams  v.  State,  3  Heisk.  (Tenn.)  394; 
Little  v.  State,  6  Baxt.  (Tenn.)  491;  Filzhugh 
v.  State,  13  Lea  (Tenn,)  258;  Lemons  v.  State, 
97  Tenn.  560. 

Texas.  —  Roberts  v.  State,  5  Tex.  App.  141 ; 
Bingham  v.  State,  6  Tex.  App.  169;  Childers 
v.  State,  30  Tex.  App.  160,  28  Am.  St.  Rep. 
899:  Dorsey  v.  State,  34  Tex.  651;  Johnson  v. 
State,  28  Tex.  App.  17;  Bowman  v.  State, 
(Tex.  Crim.  1893)  21  S.  W.  Rep.  48;  Skaggs  v. 
State,  31  Tex.  Crim.  563;  Everett  v.  State, 
(Tex.  Crim.  1893)  24  S.  W.  Rep.  505;  Miers  v. 
State,  34  Tex.  Crim.  161;  Jones  v.  State,  38 
Tex.  Crim.  87;  Sims  v.  State,  38  Tex.  Crim. 
637;  Darter  v.  State,  39  Tex.  Crim.  40;  Har- 
rell  v.  State,  39  Tex.  Crim.  204;  Heffington  v. 

Swe,  (Tex,  Grim,  1899)  54  S,  W,  Rep.  755; 


Spangler  v.  State,  (Tex.  Crim.  igoo)  55  S.  W. 
Rep.  326;  Nelson  v.  State,  (Tex.  Crim.  1900)  58 
S.  W.  Rep.  107. 

Virginia.  —  Jackson  v.  Com.,  98  Va.  845. 

Washington.  —  Smith  v.  U.  S.,  1  Wash.  Ter. 
262;  State  v.  Eddon,  8  Wash.  292;  State  v.  Mc- 
Gonigle,  14  Wash.  594. 

West  Virginia.  —  State  v.  Manns,  48  W.  Va. 
480;  State  v.  Morrison,  49  W.  Va.  210;  State 
v.  Madison,  49  W.  Va.  96. 

Wisconsin.  —  State  v.  Nett,  50  Wis.  524. 

Evidence  of  Peaceable  Character.  —  See  the  title 
Character  (in  Evidence),  vol.  5,  p.  853;  and 
see  the  following  cases:  People  v.  Howard, 
112  Cal.  135;  State  v.  McCarthy,  43  La.  Ann. 
541;  State  v.  Alexander,  66  Mo.  148;  Thomas 
v.  People,  67  N.  Y.  218:  Miers  v.  State,  34  Tex. 
Crim.  161,  53  Am.  St.  Rep.  705;  Carroll  v. 
State,  3  Humph.  (Tenn.)  315. 

Bad  Character  of  Deceased,  Killed  While  Com- 
mitting a  Felony.  —  U.  S.  v.  Gilliam,  1  Hayw. 
&  H.  (D.  C.)  109,  25  Fed.  Cas.  No.  15,205(7. 

Evidence  that  Deceased  "  a  Bad  Man  After 
Women"  Inadmissible.  —  Pence  v.  Com.,  (Ky. 
1899)  51  S.  W.  Rep.  801. 

1.  See  the  title  Character  (in  Evidence), 
vol.  5.  PP-  867-873. 

Character  of  Female  Companion  of  Deceased  Ad- 
missible. —  Amos  v.  State,  96  Ala.  120. 

Character  of  Another  Party  to  the  Quarrel  Inad- 
missible. —  Goldsmith  v.  State,  105  Ala.  8. 
Compare  Warren  v.  Com.,  99  Ky.  370. 

Character  of  Female  Insulted  Admissible.  — 
Griffin  v.  State,  (Tex.  Crim.  1899)  54  S.  W. 
Rep.  586. 

Character  of  Associate  of  Deceased  Inadmissible. 

—  Lister  v.  State,  3  Tex.  App.  18. 

Character  of  Wife  of  Either  Accused  or  Deceased 
Inadmissible.  —  Martin  v.  State,  9  Ohio  Cir. 
Dec.  621,  17  Ohio  Cir.  Ct.  406;  Williams  v. 
State,  40  Tex.  Crim.  497. 

2.  King  v.  State,  65  Miss.  576,  7  Am.  St. 
Rep.  681.  To  the  same  effect  are  Daniel  v. 
State,  103  Ga.  202,  Slate  v.  Graham,  61  Iowa 
608;  Payne  v.  Com.,  1  Mel.  (Ky.)  370;  Moriarty 
v.  Stale,  62  Miss.  6  =  4;  State  v.  Smith,  12  Rich. 
L.  (S.  Car.)  430.  See  also  Turpin  Slate,  55 
Md.  462;  State  v.  Elkins,  63  Mo.  159;  State  v. 
McAfee,  148  Mo.  370.  See  supra,  this  section. 
Character;  Threats.  See  also  the  title  SELF- 
defense. 

Prosecution  May  Show  in  Reply  that  Deceased 
Was  Unarmed.  —  People  v,  Sehorn,  116  Cal.  503; 
Mays  v.  Com.,  6  Ky.  L.  Rep.  48;  State  v. 
Mims,  36  Oregon  315;  Ross  v.  State,  8  Wyo. 
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3.  State  v.  Yokum,  11  S.  Dak.  544. 

4.  Condition  in  Which  Body  Found.  —  Terry  v, 
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of  the  deceased  was  found  may  also  be  shown.1 

k.  Condition  of  Weapons.  —  Evidence  is  admissible  as  to  the  condition, 
after  the  homicide,  of  the  weapon  with  which  the  killing  was  done,2  or  of  the 
weapon  carried  by  the  deceased.3 

/.  Articles  in  Evidence  —  (i)  In  General.  —  It  has  been  held  compe- 
tent to  introduce  in  evidence,  when  properly  identified,  parts  of  the  body  of 
the  deceased,  such  as  the  vertebrae  and  ribs;'*  articles  found  on  the  body  of  the 
deceased  ;  5  a  trunk  and  its  contents,  taken  from  the  bedroom  of  the  deceased  ;  0 
a  door  of  the  room  in  which  the  killing  occurred,  for  the  purpose  of  showing 
the  location  of  bullets;7  articles  found  at  the  place  of  the  killing,  which  are 
shown  to  be  the  property  of  the  accused;8  articles  having  blood  stains  on 
them  ; 9  bullets  taken  from  the  body  of  the  deceased,  or  from  trees  or  walls 
near  the  scene  of  the  killing; 10  and  the  weapon  with  which  the  killing  was 
done. 11 

(2)  Clothing.  —  In  order  to  aid  in  explaining  or  determining  any  disputed 
question  in  connection  with  the  killing,  it  is  competent  to  introduce  in  evidence 
clothing  identified  as  having  been  worn  at  the  time  of  the  killing,  either  by 
the  deceased  12  or  by  the  accused.13 


State,  118  Ala.  79;  Billings  v.  State,  52  Ark. 
303;  Dukes  v.  State,  11  Ind.  557,  71  Am.  Dec. 
370;  Davidson  v.  State,  135  Ind.  254;  Com.  v. 
Holmes.  157  Mass.  233.  34  Am.  St.  Rep.  270; 
People  v.  Barker,  60  Mich.  277,  1  Am.  St.  Rep. 
501;  People  v.  Wright,  89  Mich.  .70;  McCon- 
nell  v.  State,  22  Tex.  App.  354,  58  Am.  Rep. 
647;  Fendrick  v.  State.  (Tex.  Crim.  1900)  56  S. 
W.  Rep.  626.  See  also  Pittman  v.  State,  25 
Fla.  648;  State  v.  Sanders,  76  Mo.  35;  McCabe 
v.  Com.,  (Pa.  18S6)  8  Atl.  Rep.  45. 

Evidence  as  to  Wounds  upon  Another  Person 
Killed  at  Same  Time. —  People  v.  Wright,  89 
Mich.  70. 

1.  Clothing.  —  Watkins  v.  State,  89  Ala.  82; 
People  v.  Majors,  65  Cal.  138,  52  Am.  Rep. 
295;  Com.  v.  Pope,  103  Mass.  440. 

2.  Condition  of  Weapon  of  Accused.  —  State  v. 
Pritchett,  106  N.  Car.  667.  See  also  State  v. 
Weddington,  103  N.  Car.  364. 

3.  Condition  of  Weapon  of  Deceased.  —  State  v. 
Chevallier,  36  La.  Ann.  81. 

4.  Parts  of  Deceased's  Body.  —  Turner.  State, 
8y  Tenn.  547.  See  also  State  v.  Moxley,  102 
Mo.  374. 

6.  Articles  Found  on  Deceased.  —  People  v. 
Irwin,  77  Cal.  494;  King  v.  Com.,  35  Pa.  L.  J. 
127. 

6.  Deceased's  Trunk   and  Contents  Thereof.  — 

State  v.  Coella,  8  Wash.  512. 

7.  Door.  —  State  v.  Goddard,  146  Mo.  177. 

8.  Property  of  Accused. — Thornton  v.  State, 
113  Ala.  43,  59  Am.  St.  Rep.  97:  Ruloff  v. 
People,  45  N.  Y.  213,  (Oyer  &  T.  Ct.)  it  Abb. 
Pr.  N.  S.  (N.  Y.)  245;  Williams  v.  Com.,  85 
Va.  607.  And  see  the  title  Identity,  vol.  15, 
p.  922. 

9.  Blood-stained  Articles.  —  Painter  v.  People, 
147  111.  444;  State  Martin,  47  S.  Car.  67. 
And  see  the  title  Blood  Stains,  vol.  4,  p.  587. 

10.  Bullets.  —  Burton  v.  State,  107  Ala.  108; 
Crawford  v.  State,  112  Ala.  1;  State  v.  Tippet, 
94  Iowa  646;  Rodriquez  v.  State,  32  Tex.  Crim. 
259;  Williams  v.  Com.,  85  Va.  607. 

11.  Weapon  Used.  — Ezell  v.  State,  103  Ala.  8; 
People  v.  Cox,  76  Cal.  281;  Wynne  v.  State,  56 
Ga.  113;  Thomas  7/.  State,  67  Ga.  460;  Siberry 
v.  State,  133  Ind.  677;  State  v.  Jones.  89  Iowa 
I82;  Rodjiquez  v.  State,  32  Tex,  Crim,  259; 


State  v.  Roberts,  63  Vt.  139;  State  v.  Coella,  8 
Wash.  512;  State  v.  Cushing,  17  Wash.  544. 
See  also  Hornsby  v.  State,  94  Ala.  55. 

Unidentified  Weapon  Inadmissible.  —  People  v. 
Hill,  123  Cal.  571;  State  v.  Tippet,  94  Iowa  646; 
Herman  v.  State,  75  Miss.  340;  State  v. 
Cadotte,  17  Mont.  315. 

Rock  with  Hair  Attached.  —  Dill  v.  State,  106 
Ga.  683. 

12.  Clothing  of  Deceased — Alabama. — Watkins 
v.  Slate,  89  Ala.  82;  Dorsey  v.  State,  107  Ala. 
157;  Burton  v.  Slate,  107  Ala.  108;  Wilson  v. 
State,  (Ala.  1901)  29  So.  Rep.  569. 

California.  —  People  v.  Hong  Ah  Duck,  61 
Cal.  38";  People  v.  Knapp,  71  Cal.  1;  People 
v.  O'Brien,  78  Cal.  41;  People  v.  Hawes,  98  Cal. 
648;  People  v.  Durrant,  116  Cal.  179. 

Indiana.  —  McDonel  v.  State,  90  Ind.  320; 
Story  v.  Slate,  99  Ind.  413;  Davidson  v.  State, 
135  Ind.  254. 
Iowa.  —  Stale  v.  Winter,  72  Iowa  627. 
Michigan.  —  People  v.  Wright,  89  Mich.  70. 
Montana.  —  See  State  v.  Allen,  23  Mont.  118. 
South  Carolina.  —  State  v.  Symmes,  40  S, 
Car.  383. 

Texas.  —  King  v.  Stale,  13  Tex.  App.  277; 
Hart  v.  Slate,  15  Tex.  App.  202,  49  Am.  Rep. 
188;  Levy  v.  State,  28  Tex.  App.  203,  19  Am. 
St.  Rep.  S26;  Frizzell  v.  Slate,  30  Tex.  App. 
42;  Mitchell  v.  State,  38  Tex.  Crim.  170;  Greg- 
ory v.  State,  (Tex.  Crim.  1898)43  S.  W.  Rep. 
1017;  Head  v.  Stale,  40  Tex.  Crim.  265;  Bark- 
man  v.  State,  (Tex.  Crim.  1899),  52  S.  W.  Rep. 
73- 

Washington.  —  State  v.  Cushing,  14  Wash. 
527,  53  Am.  St.  Rep.  883. 

Clothes  of  Others  Killed  at  Same  Time.  —  State 
v.  Porter,  32  Oregon  135. 

Identification  of  Clothes.  —  State  v.  Cadotte,  17 
Mont.  315. 

Identification  by  Mother  of  Deceased.  —  Newell 
v.  State,  115  Ala.  54. 

13.  Clothing  of  Accused. — People  v.  McCuidy, 
68  Cal.  576;  State  v.  Stair,  87  Mo.  268,  56  Am. 
Rep.  449;  People  v.  Neufeld,  165  N.  Y.  43; 
State  v.  Baker,  33  W.  Va.  319. 

Clothes  of  Alleged  Co-conspirator  Inadmissible. 
—  People  v.  Pavlik,  (Supm.  Ct.  Gen.  T.)  7  N. 
Y.  Crim,  30, 
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>>:.  1  ,E  r  rERS.  -  Subject  to  the  general  rule  that  evidence  to  be  admissible 
must  throw  some  light  on  the  question  of  the  guilt  or  innocence  of  the 
accused,  letters  may  be  competent  evidence,  cither  for  the  prosecution  or  the 
!.'  rhus  they  are  admissible  when  disclosing  a  motive,*  or  contain- 
in-  a  threat  to  kill  the  deceased,  or  an  admission  that  the  accused  has  com- 
mit ud  the  crime.3  Letters  may  be  admitted  to  show  the  relations  and 
feelings  existing  between  the  deceased  and  the  accused.4  Letters  written  by 
the  accused  to  his  wife  are  generally  inadmissible  against  him.5 

'..  M  ais  AND  Diagrams.  —  Properly  authenticated  maps  and  diagrams  of 
the  locus  in  quo,  made  by  one  having  the  requisite  skill,  are  admissible.6 

Photographs.  —  The  admissibility  of  photographs  in  evidence  is  fully  discussed 
elsewhere  in  this  work.7 

o.  Possession  of  Property  of  Deceased.  —  It  is  competent  to  intro- 
duce in  evidence  the  fact  that  articles  of  property  belonging  to  the  deceased 
were,  after  the  killing,  found  in  the  possession  of  the  accused,8  and  such  arti- 
cles when  properly  identified  may  be  themselves  offered  in  evidence.9 

Money.  —  The  fact  of  the  possession  by  the  accused,  after  the  killing,  of  a 
sum  of  money  corresponding  to  an  amount  that  the  deceased  was  shown  to 
have  possessed,  though  the  coins  or  bills  are  not  identified  by  earmarks, 
together  with  evidence  of  the  previous  impecunious  condition  of  the  accused, 
is  admissible. 10 

p.  Relative  Strength  of  Accused  and  Deceased.  —  The  fact  that 
the  deceased  was  a  larger  and  more  powerful  man  than  the  accused  is  admissi- 
ble when  the  issue  of  self-defense  is  raised.11    In  such  a  case  the  prosecution 


Not  Self-incriminating  Testimony.  —  Drake  v. 

Stale,  75  Ga.  413. 

1.  Letters  Admissible.  —  Spivey  v.  State,  58 
Miss.  858 ;  Morrison  v.  State,  40 Tex.  Crim.  473; 
Cluverius  v.  Com.,  81  Va.  787. 

Letters  Taken  from  Accused  Without  His 
Authority.  —  State  v.  Stair,  87  Mo.  268,  56  Am. 
Rep.  449;  Stale  v.  McDaniel,  (Oregon  iaor)  65 
Pac.  Rep.  520;  State  v.  Atkinson,  40  S.  Car. 
363,  42  Am.  St.  Rep.  877. 

Irrelevant  Letter  Inadmissible.  —  State  v.  Wel- 
lington, 43  Kan.  121 ;  State  v.  Robinson,  37  La. 
Ann.  673;  State  v.  Shields,  90  N.  Car.  688. 

2.  To  Show  Motive.  —  Simons  v.  People,  150 
111.  66. 

3.  Letters  Containing  Threats  or  Admissions.  — ■ 

Singleton  71.  Slate,  71  Miss.  782,  42  Am.  St. 
Rep.  488;  State  v.  Soper,  T48  Mo.  217.  See 
also  People  v.  Worihington,  115  Cal.  242;  King 
v.  Com.,  35  Pa.  L.  J.  127. 

4.  To  Show  Relations  Between  Deceased  and  Ac- 
cused. —  Petiit  v.  Stale,  135  Ind.  393;  O'Brien 
v.  Com.,  89  Ky.  354;  State  v.  Leabo,  84  Mo. 
168,  54  Am.  Rep.  91;  State  v.  Callaway,  154 
Mo.  91;  Com.  v.  Krause,  193  Pa.  St.  306. 

5.  Letter  from  Accused  to  His  Wife  Inadmis- 
sible. —  VVilkerson  v.  State,  91  Ga.  729,  44  Am. 
St.  Rep.  63;  Scotl  v.  Com.,  94  Ky.  511,  42  Am. 
St.  Rep.  371.  Compare  O'Brien  v.  Com.,  89 
Ky.  354.  And  see  the  litle  Privileged  Com- 
munications. 

6.  Burton  v.  State.  107  Ala.  108;  People  v. 
Phelan,  123  Cal.  551;  People  v.  Crandall,  125 
Cal.  129;  Territory  v.  Egan,  3  Dak.  119;  Com. 
v.  Hourigan,  89  Ky.  305;  Gavigan  v.  Stale,  55 
Miss.  533;  People  v.  Johnson,  140  N.  Y.  350; 
Smith  v.  State,  20  Tex.  App.  134;  Carter  v. 
State,  39  Tex.  Crim.  345  ;  Rod riq uez  v.  State, 
32  Tex.  Crim.  259.  See  also  State  v.  Lawlor, 
28  Minn.  217.  And  see  the  title  Documentary 
Evidence,  vol.  9,  p.  901. 
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Diagram  Prepared  by  Prosecuting  Officer  Admis- 
sible.—  Burton  v.  State,  115  Ala.  1.  See  also 
People  v.  Crandall,  125  Cal.  129. 

7.  See  the  titles  Identity,  vol.  15,  p.  923; 
Photographs. 

8.  Possession  of  Fruits  of  Crime.  —  Wilson  v. 
U.  S.,  162  U.  S.  613;  People  v.  Collins,  64  Cal. 
293;  State  v.  Wagner,  61  Me.  178;  Marion  v. 
State,  20  Neb.  233,  57  Am.  Rep.  825;  State  v. 
Millain,  3  Nev.  409;  Mimms  v.  State,  16  Ohio 
St.  221;  Williams  v.  Com.,  29  Pa.  St.  102;  Poe 
v.  State,  10  Lea  (Tenn.)  673;  Morris  v.  Slate, 
30  Tex.  App.  95.  See  also  Goldsby  v.  U.  S., 
160  U.  S.  70;  People  v.  Young,  108  Cal.  8; 
Com.  v.  Cutaiar,  5  Pa.  Dist.  403;  McConkey 
v.  Com.,  30  Pa.  L.  J.  223.  And  see  the  title 
Identity,  vol.  15,  p.  923. 

9.  Articles  Admissible.  —  People  v.  Smith.  106 
Cal.  73;  Slate  v.  Garrington,  11  S.  Dak. 
178. 

10.  Possession  of  Money  by  Accused. — Gates  v. 
People,  14  111.  433;  Com.  v.  O'Neil,  169  Mass. 
394;  Com.  v.  Williams,  171  Mass.  461;  People 
v.  Johnson,  140  N.  Y.  350;  State  v.  Wintzien- 
gerode,  9  Oregon  153;  State  v.  Hansen,  25 
Oregon  391 ;  Stale  v.  Magers,  36  Oregon  38; 
Garza  v.  State,  39  Tex.  Crim.  358,  73  Am.  St. 
Rep.  927;  Li  1  tie  z/.State,  39Tex.  Crim.  654;  Lan- 
caster v.  State,  (Tex.  Crim.  1895)  31  S.  W.  Rep. 
515,  36  Tex.  Crim.  16.  See  also  Com.  v.  Stur- 
tivant,  117  Mass.  122,  19  Am.  Rep.  401;  State 
v.  Creamer,  12  Wash.  2T7. 

Collection  by  Accused  of  Debt  Due  Deceased.  — 
Jump  v.  State,  27  Tex.  App.  459. 

11.  Evidence  as  to  Strength  of  Deceased. — Com. 
v.  Barnacle,  134  Mass.  215,  45  Am.  Rep.  319, 
overruling  Com.  v.  Mead,  12  Gray  (Mass.)  167, 
71  Am.  Dec.  741,  and  distinguishing  Com.  v. 
York,  7  Mass.  L.  Rep.  507,  and  Com.  v.  Hil- 
liard,  2  Gray  (Mass.)  294;  Wellar  v.  People,  30 
Mich.  16;  State  v.  Nett,  50  Wis.  524,    See  also 
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may  show  that  the  deceased  was  a  weak,  puny,  and  partially  disabled  man, 
as  bearing  upon  the  question  whether  the  accused  had  reasonable  cause  to 
apprehend  any  great  bodily  harm. 1  When  the  defense  is  based  upon  the  theory 
of  mutual  combat,  it  may  be  shown  by  the  prosecution  that  the  accused  was 
a  larger  and  stouter  man  than  the  deceased.2 

q.  Evidence  Incriminating  Another.  —  Evidence  tending  to  show 
that  some  other  person  than  the  accused  may  have  done  the  killing  is  admis- 
sible in  a  case  of  circumstantial  evidence  where,  in  connection  with  the  proof 
offered,  the  circumstances  tend  to  show  the  possibility  of  the  guilty  agency 
of  such  other  person,  or  where  there  is  some  evidence  pertinently  tending  to 
show  some  theory  consistent  with  the  defendant's  innocence  or  inconsistent 
with  his  guilt.3  Such  evidence  to  be  admissible  must  relate  to  and  be 
derived  from  the  facts  and  circumstances  of  the  killing.  Evidence  of  the 
remote  acts  and  threats  of  third  persons  is  not  admissible  unless  there  are 
other  facts  in  proof,  proximately  and  pertinently  connecting  such  third  per- 
son with  the  killing  at  the  time  of  its  commission.4  The  bare  fact  that  some 
other  person  may  have  had  a  motive  to  commit  the  crime  is  not  admissible. 
There  must  be  some  other  facts  showing  not  only  motive  but  proximity  and 
opportunity.5 

3.  Presumptions  and  Burden  of  Proof.  —  Full  discussions  as  to  presumptions 
and  burden  of  proof  will  be  found  elsewhere.0  It  need  only  be  said  here  that 
the  general  rule  of  criminal  evidence,  that  the  accused  is  presumed  to  be  inno- 
cent and  that  the  prosecution  must  affirmatively  establish  his  guilt  beyond  a 
reasonable  doubt,  is  applicable  to  trials  for  murder  or  manslaughter. 7 

4.  Weight  and  Sufficiency  of  Evidence.  —  The  weight  and  probative  effect  of 
evidence  are  to  be  determined  by  the  jury.8  The  right  of  a  trial  court  to  grant 
a  new  trial,9  or  of  an  appellate  court  to  reverse  a  judgment  of  conviction, 10 
because  of  the  insufficiency  of  the  evidence,  is  discussed  elsewhere. 


Brownell  v.  People,  38  Mich.  732.  And  see 
the  title  Self-dekense. 

Relative  Strength  of  Accused  and  a  Third  Person 
Inadmissible.  —  Taylor  v.  Stale,  (Tex.  Crim. 
1899)  51  S.  W.  Rep.  1 106. 

1.  Evidence  as  to  Weakness  of  Deceased.  —  State 
v.  Goddard,  162  Mo.  198. 

2.  Evidence  as  to  Strength  of  Accused.  —  Mott 
v.  State,  (Tex.  Crim.  1899)  51  S.  W.  Rep  36S. 

3.  Admissible  to  Show  Guilty  Agency  of  Another. 
—  State  v.  Hawley,  63  Conn.  47,  distinguishing 
State  v.  Beaudet,  53  Conn.  536,  55  Am.  Rep. 
155;  Crawford  v.  Stale,  12  Ga.  142;  Synon  v. 
People,  188  III.  609;  Green  v.  State,  154  Ind. 
655;  Franklin  v.  Com.,  (Ky.  1899)  48  S.  W. 
Rep.  gb6;  State  v.  Johnson,  30  La.  Ann.  921; 
State  v.  Davis,  77  N.  Car.  483;  State  v.  Gee,  92 
N.  Car.  756;  State  v.  Pritchett,  106  N.  Car. 
667;  Kunde  v.  State,  22  Tex.  App.  65  \overrul- 
iii  ■  Howen  v.  State,  3  Tex.  App.  617;  Booihe 
v.  State,  4  Tex.  App.  202;  Walker  v.  State,  6 
Tex.  App.  576;  Holt  v.  State,  9  Tex.  App. 
571];  Golin  v.  State,  37  Tex.  Crim.  90;  Leonard 
v.  Territory,  2  Wash.  Ter.  381.  See  also  Saw- 
yers </.  State,  15  Lea  (Tenn.)  694. 

Evidence  Identifying  Such  Other  Person  as  Ac- 
complice Admissible  for  State.  —  Com.  v.  Kaiser, 
184  Pa.  St.  4Q3- 

Delivery  of  Loaded  Pistol  to  Officer  by  Such 
Other  Person  Competent  in  Rebuttal.  —  People  v. 
Driscoll,  107  N.  Y.  414. 

4.  Evidence  Must  Be  Connected  with  Killing.  -- 
Banks  v.  Slate,  72  Ala.  522;  Jones  v.  State,  64 
Ind.  473;  Davidson  v.  State,  135  Ind.  254;  State 
v.  Fontenot,  48  La.  Ann.  283;  Josephine  v. 
State,  39  Miss.  613;  Com.  v.  Schmous,  162  Pa. 


St.  326;  Kunde  v.  State,  22  Tex.  App.  65;  Mc- 
Inturf  v.  State,  20  Tex.  App.  335;  Wilkins  v. 
State,  35  Tex.  Crim.  525;  Golin  v.  State,  37 
Tex.  Crim.  90;  Henry  v.  State,  (Tex.  Crim. 
1895)  30  S.  W.  Rep.  802. 

5.  Bare  Motive  Inadmissible.  —  State  v.  Perry, 
51  La.  Ann.  1074;  Ogden  -<.  State,  (Tex.  Crim. 
1900)  58  S.  W.  Rep.  1018. 

6.  See  the  titles  Burden  ok  Proof,  vol.  5,  p. 
33;  Presumptions. 

7.  Burden  of  Proof  Rests  on  Prosecution.  — 
Gravely  -'.  State,  38  Neb.  871;  People  v. 
Downs,  56  Hun  (N.  Y.)  5,  7  N.  Y.  Crim.  481; 
Jones  v.  State,  51  Ohio  St.  331,  Com.  v. 
Cutaiar,  5  Pa.  Uist.  403;  People  v.  Callaghan, 
4  Utah  49.  And  see  the  title  Reasonable 
Doubt. 

8.  Jury  to  Determine  Weight  and  Sufficiency.  — 
Ezell  7'.  State,  103  Ala.  8;  People  v.  Rogers,  71 
Cal.  565;  People  <>.  Brady,  72  Cal.  490;  People 
v.  Keeley,  81  Cal.  210;  Suthetlin  v.  State,  148 
Ind.  695;  State  v.  Hays,  14  Utah  118.  And 
see  the  titles  EVIDENCE,  vol.  11,  p.  498; 
Questions  of  Law  and  Fact. 

9.  See  the  title  New  Trial,  Encyc.  of  Pl. 
and  Pr.  vol.  14,  p.  840. 

10.  See  the  title  Appeals,  Encyc.  of  Pl.  and 
Pr.,  vol.  2,  p.  400. 

For  cases  discussing  the  sufficiency  of  evi- 
dence to  sustain  a  conviction  of  murder,  see 
the  following: 

Arkansas.  —  Aiken  v.  State,  66  Ark.  646, 
48  S.  W.  Rep.  1070;  Duncan  v.  State,  49  Ark. 
543;  McLendon  v.  State,  66  Ark.  646,  51  S.  W. 
Rep.  1062;  Butler  v.  State,  (Ark.  1901)63  S. 
W.  Rep.  46. 
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5.  Proof  of  Corpus  Delicti  — a.  DEFINITION.  —  The  corpus  delicti  in  murder 
and  manslaughter  consists  of  two  component  parts:  first,  the  fact  of  death  as 


California.  —  People  v.  Hunt,  59  Cal.  430; 
People  7*.  Robertson,  67  Cal.  646;  People  v. 
Goslaw,  73  Cal.  323;  People  v.  Stone,  82  Cal. 

People  :■.  Durrani,  1 16  Cal.  179;  People  v. 
Kb. inks,  117  Cal.  652;  People  v.  Cole,  127  Cal. 
545;  People  v.  Gregory,  120  Cal.  16;  People  v. 
Dice,  120  C.il.  1S9:  People  v.  Emerson,  130 
Cal.  562 ;  People  v.  Clarke,  130  Cal.  642;  Peo- 
ple Brooks,  131  Cal.  311 ;  People  v.  Grimes, 
132  C  il.  30. 

Florida,  —  Gray  v.  State,  (Fla.  1900)  28  So. 
Re,).  53;  Morrison  v.  State,  (Fla.  1900)  28  So. 
Rep.  97. 

ria,  —  Lee  v.  State,  76  Ga.  498;  Echols 
v.  Stite,  81  Ga.  696;  Quick  v.  State,  89  Ga. 
740;  Caruthes  v.  State,  95  Ga.  784;  Lowry  v. 
State,  100  Ga.  574;  Fuller  v.  State,  109  Ga. 
809:  Perry  v.  State,  no  Ga.  234;  Simmons  v. 
Stale,  79  Ga.  696;  Vann  v.  State,  83  Ga.  44; 
Huff  v.  State,  85  Ga.  285;  Holt  v.  State,  89 
Ga.  316;  Daniels  v.  State,  91  Ga.  158;  Hudson 
v.  State,  92  Ga.  472;  Elder  v.  State,  100  Ga.  83; 
Brown  v.  State,  105  Ga.  640. 

Illinois.  —  Mooney  v.  People,  111  III.  388; 
Gannon  v.  People,  127  111.  507,  11  Am.  St. 
Rep.  147;  Boone  v.  People,  148  111.  440;  Camp- 
bell v.  People,  159  111.  9,  50  Am.  St.  Rep.  134; 
Borrelli  People,  164  III.  549;  Kirkham  v. 
People,  170  111.  9;  Jennings  v.  People,  189  111. 
320;  Grady  v.  People,  125  III.  122;  Watt  v. 
People,  126  111.  9;  Siebert  v.  People,  143  III. 
571;  Simons  v.  People,  150  111.  66;  McCoy  v. 
People,  175  111.  224;  Synon  v.  People,  188  111. 
609. 

Indiana.  —  Lillard  v.  State,  151  Ind.  322. 

Iowa.  —  State  v.  Stanley,  33  Iowa  526;  State 
-■.  Havercamp,  54  Iowa  350;  State  v.  Rains- 
barger,  74  Iowa  196;  State  v.  Kennedy,  77 
Iowa  208;  State  v.  Billings,  81  Iowa  99;  State 
v.  Murdy,  8r  Iowa  603;  State  v.  Nolan,  92 
Iowa  491;  State  v.  Van  Tassel,  103  Iowa  6; 
State  v.  Healy,  105  Iowa  162;  State  v.  Smith, 
106  Iowa  701;  State  v.  Smith,  73  Iowa  32;  State 
v.  Foster,  gi  Iowa  164;  State  v.  Cunningham, 
in  Iowa  233;  State  v.  Bertoch,  112  Iowa  195. 

Kansas.  — State  v.  Bailey,  32  Kan.  83;  State 
v.  Miller,  35  Kan.  328;  State  v.  Baldwin,  36 
Kan.  4;  State  v.  Estep,  44.  Kan.  572;  State  v. 
Davis,  48  Kan.  1 

Kentucky.  —  Roberts  v.  Com.,  (Ky.  1888)8 
S.  W.  Rep.  270;  Pash  v.  Com.  (Ky.  1886)  1  S. 
VV.  Rep.  t2;  Thomas  v.  Com.,  (Ky.  1892)  20 
S.  W.  Rep.  226;  Hall  v.  Com.,  94  Ky.  322; 
Shelbv  v.  Com.,  (Ky.  1894)  24  S.  W.  Rep.  614; 
McQuinn  v.  Com.,  (Ky.  1895)  31  S.  W.  Rep. 
872;  Jackson  v.  Com.,  100  Ky.  239;  Abbott  v. 
Com.,  (Ky.  1897)  42  S.  W.  Rep.  344. 

Massachusetts.  —  Com.  v.  Umilian,  177 
Mass.  582. 

Minnesota.  —  State  v.  Lucy,  41  Minn.  60; 
State  v.  Johnson,  37  Minn.  493. 

Mississippi. — Story  v.  Stale,  68  Miss.  609; 
Brown  v.  State,  (Miss.  1890)  7  So.  Rep.  359; 
Bethley  v.  State,  (Miss.  1893)  13  So.  Rep. 
886;  Harper  v.  State,  (Miss.  1900)  27  So.  Rep. 
621;  Ouidas  v.  State,  78  Miss.  622;  Johnson  v. 
State,  (Miss.  1901)  30  So.  Rep.  39. 

Missouri.  —  State  v.  Woods,  97  Mo.  31 ;  State 
v,  Miller,  100  Mo.  606;  State  v.  Howell,  100 
Mo.  628,  117  Mo.  307;  State  v.  Jackson,  105 


Mo.  196;  State  v.  Swanagan,  109  Mo.  233; 
State  v.  Umble,  115  Mo.  452;  State  v.  Craw- 
ford, 115  Mo.  620;  State  v.  Duncan,  116  Mo. 
288;  State  v.  Welsor,  117  Mo.  570;  State  v. 
Lewis,  118  Mo.  79;  State  v.  Howard,  118  Mo. 
127;  State  v.  Wisdom,  119  Mo.  539;  State 
v.  Reed,  137  Mo.  125,  Slate  v.  Tettaton,  159 
Mo.  354;  Stale  v.  Blunt,  91  Mo.  503;  State 
v.  Jackson,  95  Mo.  623;  State  v.  Kennade,  121 
Mo.  405  ;  State  v.  Farris,  128  Mo.  447;  State  v. 
Black,  143  Mo.  166;  Stale  v.  Hyland,  144  Mo 
302;  State  v.  Bauerle,  145  Mo.  1;  State  v. 
Revely,  145  Mo.  660;  Stale  v.  Todd,  146  Mo. 
295;  Slate  v.  Mollineaux,  149  Mo.  646;  State  v. 
Cushenberry,  157  Mo.  168;  State  v.  Miller,  156 
Mo.  76;  State  v.  McGinnis,  158  Mo.  105;  State 
v.  Gregory,  158  Mo.  139;  State  r.  Holloway,  161 
Mo.  135;  State  v.  Haines,  160  Mo.  555;  State 
v.  Furgerson,  162  Mo.  668. 

Montana.  —  State  v.  Hurst,  23  Mont.  484; 
Territory  v.  Bryson,  9  Mont.  32;  Slate  v.  Rus- 
sell, 13  Mont.  164. 

Nebraska.  —  Debney  v.  State,  45  Neb.  856; 
Carleton  v.  State,  43  Neb.  373;  Hill  v.  State, 
42  Neb.  503. 

Nevada.  —  State  v.  Myatt,  10  Nev.  163 ;  State 
v.  Pritchard,  15  Nev.  76:  State  v.  McLane,  15 
Nev.  345;  State  v.  Ginlieri,  (Nev.  1900)  62 
Pac.  Rep.  497. 

New  Mexico.  —  Faulkner  v.  Territory,  6  N. 
Mex.  464. 

New  York.  —  People  v.  Keliy,  113  N.  Y.  647; 
People  r.  Giblin,  115  N.  Y.  196;  People  v. 
Jugigo,  123  N.  Y.  630  (see  128  N.  Y.  589); 
People  v.  Wood,  123  N.  Y.  632;  People  v. 
Harris,  136  N.  Y.  423;  People  v.  Sliney,  137 
N.  Y.  570;  People  v.  Hamilton,  137  N.  Y.  531; 
People  v.  Rohl,  138  N.  Y.  616;  People  v.  John- 
son,  140  N.  Y.  350;  People  v.  Hampton,  144 
N.  Y.  639,  People  v.  Buchanan,  145  N.  Y.  1; 
People  v.  Scoit,  153  N.  Y.  40;  People  v. 
Sutherland,  154  N.  Y.  345;  People  v.  Carbone, 
156  N.  Y.  413;  People  v.  Place,  157  N.  Y.  584; 
People  v.  Neufeld,  165  N.  Y.  43;  People  v. 
Wennerholm,  166  N.  Y.  567;  People  r.  Willson, 
109  N.  Y.  345;  People  v.  Reich,  110  N.  Y.  660, 
18  N.  E.  Rep.  104;  People  v.  Chaplean,  121 
N.  Y.  266. 

North  Carolina.  —  State  v.  Brackville,  106 
N.  Car.  701;  State  v  Beal,  119  N.  Car.  809; 
State  v.  Smith,  126  N.  Car.  1116;  State  v. 
Gragg,  122  N.  Car.  1082. 

Ohio.  —  Blythe  v.  State,  2  Ohio  Cir.  Dec.  636, 
4  Ohio  Cir.  Ct.  435,  affirmed  47  Ohio  St.  234. 

Pennsylvania.  —  Com.  v.  Salyards,  158  Pa. 
St.  501,  affirming  13  Pa.  Co.  Ct.  470;  Com.  v. 
Johnson,  162  Pa.  St.  63;  Com.  v.  Bell,  164  Pa. 
St.  517- 

Rhode  Island.  —  Stale  v.  Jeswcl!,  22  R.  I.  136. 
Tennessee.  —  Green  v.  State,  97  Tenn.  50; 
Leach  v.  State,  99  Tenn.  584;  Givens  -■.  Slate, 
103  Tenn.  648;  Irvine  v.  State,  104  Tenn.  132; 
Fitts  v.  State,  102  Tenn.  141;  State  v.  Robin- 
son, 106  Tenn.  204. 

Texas.  —  Spear  v.  State,  16  Tex.  App.  98; 
Moody  v.  State,  27  Tex.  App.  287;  Monk  v. 
State,  27  Tex.  App.  450;  Powell  v.  State,  28 
Tex.  App.  393;  Nalley  v.  State,  28  Tex.  App. 
387;  Knowles  v.  State,  31  Tex.  Crim.  3S3; 
Milrainey  v.  State,  33  Tex.  Crim.  577;  Olivares 
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the  result;  and,  second,  the  fact  of  criminal  agency  as  the  cause  thereof.1 

b.  NECESSITY  FOR  PROOF.  —  It  is  well  settled  that  in  order  to  sustain  a 
conviction  it  is  invariably  incumbent  upon  the  prosecution  to  prove  both  of 


v.  State,  23  Tex.  App.  305;  Scott  v.  State,  23 
Tex.  App.  452;  McGill  v.  State,  25  Tex.  App. 
499;  Breedlove  v.  State,  26  Tex.  App.  445; 
Pullen  v.  State,  28  Tex.  App.  114;  Fisher  v. 
State,  (Tex.  App.  1890)  13  S.  W.  Rep.  773; 
Caldwell  v.  State,  28  Tex.  App.  566;  May  v. 
State,  (Tex.  Crim.  1892)  20  S.  W.  Rep.  396; 
Moreno  v.  State,  (Tex.  Crim.  1893)  21  S.  W. 
Rep.  924;  Newman  v.  State,  32  Tex.  Crim.  92; 
Reyons  v.  State,  32  Tex.  Crim.  151 ;  Johnson 
v.  State,  (Tex.  Crim.  1893)  24  S.  W.  Rep.  285; 
Page  v.  State,  (Tex.  Crim.  1893)  24  S.  W.  Rep. 
420;  Everett  v.  State,  (Tex.  Crim.  1893)  24  S. 
W.  Rep.  505;  Warren  v.  State,  (Tex.  Crim. 
1894)  26  S.  W.  Rep.  403;  Rodgers  v.  State, 
(Tex.  Crim.  1894)  28  S.  W.  Rep.  685;  Chapman 
v.  State,  34  Tex.  Crim.  27;  Houston  v.  State, 
34  Tex.  Crim.  587:  Lancaster  v.  State,  36  Tex. 
Crim.  16;   Woolbright  v.  State,  (Tex.  Crim. 

1896)  35  S.  W.  Rep.  393;  Aud  v.  State,  36  Tex. 
Crim.  76;  Baldez  v.  State,  37  Tex.  Crim.  413; 
Walker  v.  State,  (Tex.  Crim.  1897)  3S  S.  W. 
Rep.  788;  Fitzpatrick  v.  State,  37  Tex.  Crim. 
20;  Upchurch  v.  State,  (Tex.  Crim.  1897)  39  S. 
W.  Rep.  371;  Stewart  v.  State,  (Tex.  Crim. 

1897)  40  S.  W.  Rep.  499;  Kugadt.  v.  State,  38 
Tex.  Crim.  681;  Barber  v.  State,  (Tex.  Crim. 

1898)  46  S.  W.  Rep.  233;  Carter  v.  State,  39 
Tex.  Crim.  345;  Logan  v.  State,  39  Tex.  Crim. 
573;  Goodall  v.  State,  (Tex.  Crim.  1898)47  S. 
W.  Rep.  359;  Whitfield  v.  State,  40  Tex.  Crim. 
14;  Blalock  v.  State,  40  Tex.  Crim.  154;  Dar- 
lington v.  State,  40  Tex.  Crim.  333;  White  v. 
State,  40  Tex.  Crim.  366;  Hamblin  v.  State, 
(Tex.  Crim.  1899)  50  S.  W.  Rep.  1019;  Jenkins 
v.  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep.  814; 
Taylor  v.  State,  (Tex.  Crim.  1900)  57  S.  W. 
Rep.  812;  Wilson  v.  State,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  1009;  Spangler  v.  Slate,  (Tex. 
Crim.  1900)  61  S.  W.  Rep.  314;  Kennard  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  131. 

Utah.  —  People  v.  Hite.  8  Utah  461. 

Virginia.  —  Briggs  v.  Com.,  82  Va.  554; 
Sutton  v.  Com..  85  Va.  128;  Williams  v.  Com., 
85  Va.  607;  Shipp  v.  Com.,  86  Va.  746;  Snod- 
grass  v.  Com.,  89  Va.  679;  Taylor  v.  Com.,  90 
Va.  109;  Vance  v.  Com.,  (Va.  1894)  19  S.  E. 
Rep.  785;  Nicholas  v.  Com.,  91  Va.  741;  Rob- 
ertson v.  Com.,  (Va.  1895)  22  S.  E.  Rep.  359. 

Washington.  —  Miller  v.  Territory,  3  Wash. 
Ter.  554;  State  v.  Craemer,  12  Wash.  217; 
State  v.  Erving,  19  Wash.  435;  State  v.  Down- 
ing, 24  Wash.  340. 

Wisconsin .  —  Cornell  v.  Stale,  104  Wis.  527. 

For  cases  discussing  the  sufficiency  of  evi- 
dence to  sustain  a  conviction  of  manslaughter, 
see  the  following: 

California.  —  People  v.  Harris,  125  Cal.  94. 

Georgia.  —  Weeks  v.  State,  79  Ga.  36;  Battle 
v.  State,  103  Ga.  53. 

Illinois.  —  Gibbons  v.  People,  23  111.  518; 
McDonnall  v.  People,  168  III.  93;  Gilman  r. 
People,  178  111.  19;  Bonardo  v.  People,  182  111. 
411;  Duncan  v.  People,  134  111.  110;  Howard 
v.  People,  185  111.  552. 

Indiana.  —  Meredith  v.  State,  122  Ind.  514; 
Pigg  v.  State,  145  Ind.  560. 

Iowa.  —  State  v.  Tippet,  94  Iowa  646;  Stale 
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v.  Sterrett,  80  Iowa  609;  State  v.  Mushrush,  97 
Iowa  444;  State  v.  Jackson,  103  Iowa  702. 

Kansas.  — State  v.  Reynolds,  42  Kan.  320,  16 
Am.  St.  Rep.  483. 

Kentucky.  —  Colley  v.  Com.,  (Ky.  1889)  12  S. 
W.  Rep.  132;  Hall  v.  Com.,  (Ky.  1890)  13  S. 
W.  Rep.  1082;  Benmengfield  v.  Com.,  (Ky. 
1893)  22  S.  W.  Rep.  1020;  Smith  v.  Com.,  (Ky. 
1893)  23  S.  W.  Rep.  588;  Eversole  v.  Com.,  95 
Ky.  623;  Clemmons  v.  Com.,  (Ky.  1896)  37 
S.  W.  Rep.  79. 

Mississippi.  — Sims  v.  State,  (Miss.  1900)  28 
So.  Rep.  819;  Hill  v.  State,  64  Miss.  431. 

Nebraska.  —  Housh  v.  State,  43  Neb.  163; 
Lamma  v.  State,  46  Neb.  236. 

New  York.  —  People  v.  Derringer,  73  Hun 
(N.  Y.)  203,  37  N.  E.  Rep.  565. 

Texas.  —  Garello  v.  State,  31  Tex.  Crim.  56. 

Virginia.  —  Clark  v.  Com.,  90  Va.  360;  Cash 
v.  Coit.,  (Va.  1895)  20  S.  E.  Rep.  893;  Gray  v. 
Com.,  92  Va.  772;  Hor'.on  v.  Com.,  99  Va.  848. 

1.  Corpus  Delicti  Defined  — Arkansas.  —  Ca- 
vaness  v.  Slate.  43  Ark.  331. 

Colorado.  —  McBride  v.  People,  5  Colo.  App. 
91. 

Massachusetts.  —  Com.  v.  Websier,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711. 

Mississippi .  —  Pitts  v.  State,  43  Miss.  472. 

Missouri.  —  State  v.  Dickson,  78  Mo.  438. 

Montana.  —  State  v.  Pepo,  23  Mont.  473. 

New  York.  —  People  v.  Schryver,  42  N.  Y.  6; 
People  v.  Bennett,  49  N.  Y.  137;  People  v. 
Place,  157  N.  Y.  584;  People  v.  Benham,  160 
N.  Y.  402. 

Ohio .  —  State  v.  Leuth,  3  Ohio  Cir.  Dec.  48, 
5  Ohio  Cir.  Ct.  94. 

Pennsylvania .  ■ —  Com.  v.  Cutaiar,  5  Pa.  Dist. 
403. 

Texas.  —  Lovelady  v.  State,  14  Tex.  App. 
545,  17  Tex.  App.  287;  Shulze  v.  State,  28  Tex. 
App.  316;  Jackson  v.  Stale,  29  Tex.  App.  458; 
Anderson  z.  State,  34  Tex.  Crim.  546,  53  Am. 
St.  Rep.  722;  Conde  v  State,  35  Tex.  Crim. 
98,  60  Am.  St.  Rep.  22;  Josef  r  State,  34  Tex. 
Crim.  446;  Little  z>.  State,  39  Tex.  Crim.  654; 
Gay  v.  State,  40  Tex.  Crim.  242. 

Virginia.  —  Com.  v.  Smith,  21  Gratt.  (Va.) 
809. 

JVisconsin.  —  Williams  v.  State,  61  Wis.  281. 
And  see  the  tiile  Corpus  Delicti,  vol.  7,  p. 
861. 

Identity  of  Victim  or  Accused  Not  Included.  — 

According  to  the  cases  in  which  the  question 
has  been  most  carefully  considered,  the  term 
corpus  delicti  does  not  include  the  identity  of 
either  the  victim  or  the  accused.  So  far  as  the 
proof  of  the  corpus  delicti  is  concerned  it  is 
sufficient  to  show  that  some  person  has  been 
killed  by  the  criminal  agency  of  another  Peo- 
ple v.  Palmer,  109  N.  Y.  110,  4  Am.  St.  Rep. 
423;  People  v.  Benham,  160  N.  Y.  402;  State 
v.  Wehr,  9  Ohio  Dec.  478,  6  Ohio  N.  P.  345. 
See  also  Carlton  v.  People.  150  111.  186  (prose- 
cution for  arson);  State  v.  Davis,  48  Kan.  1; 
Pitts  v.  State,  43  Miss.  472.  But  the  language 
used  in  some  cases  would  seem  to  necessitate 
the  proof  of  the  accused's  criminal  agency  as 
a  part  of  the  corpus  delicti.  Slate  r.  Dickson, 
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these  constituent  elements  beyond  a  reasonable  doubt.1  And  even  where  the 
fact  of  death  is  fully  established,  the  corpus  delicti  cannot  be  said  to  be  proved 
until  it  is  fully  and  satisfactorily  proved  that  such  death  was  not  occasioned 
by  natural  causes,  by  accident,  nor  by  the  act  of  the  deceased.2 

I  [( >\v  PROVED.  —  It  seems  that  at  common  law  the  general,  though  not 
absolutely  invariable,  rule  was  that  the  fact  of  death  must  be  established  by 
direct  or  positive  evidence,  and  could  not  be  established  by  indirect  or  circum- 
stantial  evidence;3  but  now,  according  to  the  weight  of  authority,  the  fact  of 
death,  as  well  as  the  fact  of  criminal  agency,  may  be  proved  by  presumptive 
or  cii  umstantial  evidence  when  that  is  the  best  evidence  obtainable,  provided 
such  i  \  idence  is  sufficient  to  produce  conviction  in  the  mind  of  the  jury  and 
to  exclude  every  reasonable  doubt.4    Convictions  have  been  upheld  when  only 

78  Mo.  438;  State  v.  Shackelford,  148  Mo.  493; 
Lovelady  v.  Slate.  14  Tex.  App.  560,  17  Tex. 
App.  2S7;  Jackson  v.  State,  29  Tex.  App.  458; 
Josef  v.  State,  34  Tex.  Crim.  446;  Little  v. 
State,  3q  Tex.  Crim.  654.  And  it  has  been 
held  that  it  is  necessary  to  identify  the  body 
as  that  of  the  person  charged  to  have  been 
killed  in  order  to  establish  the  corpus  delicti. 
Edmonds  v.  State,  34  Ark.  720. 

1.  Prosecution  Must  Establish  —  England. — 
Reg.  v.  Hopkins,  8  C  &  P.  591,  34  E.  C.  L. 
540. 

United  States.  —  U.  S.  v.  Hewson,  Brun. 
Col.  Cas.  (U.  S.)  532,  26  Fed.  Cas.  No.  15,360. 

California.  —  People  v.  Ah  Fung,  16  Cal. 
137. 

Colorado.  —  Mc  Bride    v.    People,    5  Colo. 
App.  91. 

Delaware.  — State  v.  Taylor,  1  Houst.  Crim. 
Cas.  436. 

Idaho.  —  State  v.  Alcorn,  (Idaho  1901)  64 
Pac.  Rep.  1014. 

Iowa.  —  State  v.  Keeler,  28  Iowa  551 ;  State 
v.  Billings,  81  Iowa  99;  Stale  v.  Winter,  72 
Iowa  627. 

Kentucky.  —  Morris  v.  Com.,  (Ky.  1898)46  S. 
W.  Rep.  491. 

Massachusetts.  —  Com.  v.  York,  9  Met. 
(Mass.)  93,  43  Am.  Dec.  373. 

Minnesota.  —  State  v.  Laliyer,  4  Minn.  368. 

Mississippi .  —  Haynes  v.  State,  (Miss.  1900) 
27  So.  Rep.  601. 

Missouri. — Sta'e  v.  Moxley,  102  Mo.  374; 
State  v.  Shackelford,  148  Mo.  493;  State  v. 
Brown,  1  Mo.  App.  86. 

Nebraska.  —  McNamee  v.  State,  34  Neb.  288. 

New  York.  —  People  v.  Deacons,  109  N.  Y. 
374;  People  v.  Beckwith,  108  N.  Y.  67. 

Pennsylvania. — 'Com.  v.  O'Donohue,  8  Phila. 
(Pa.)  623. 

Texas.  —  Lovelady  v.  State,  14  Tex.  App. 
545,  17  Tex.  App.  287;  Sheppard  v.  State,  17 
Tex.  App.  74;  Lucas  v.  State,  19  Tex.  App.  79; 
Harris  v.  State,  28  Tex.  App.  308,  19  Am.  St. 
Rep.  837.  30  Tex.  App.  549;  Anderson  v.  State, 
34  Tex.  Crim.  546,  53  Am.  St.  Rep.  722;  Josef 
-j.  State,  34  Tex.  Crim.  446;  Hunter  v.  State, 
34  Tex.  Crim.  599;  Conde  v.  State,  35  Tex. 
Crim.  98,  60  Am.  St.  Rep.  22;  Johnson  v. 
State,  (Tex.  Crim.  1893)  24  S.  W.  Rep.  285; 
Kugadt  v.  State,  38  Tex.  Crim.  681. 

Washington.  —  Timmerman  v.  Territory,  3 
Wash.  Ter.  445. 

West  Virginia.  —  State  v.  Flanagan,  26  W. 
Va.  116. 

Proof  of  Specific  Means  of  Killing  Unnecessary. 

—  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52 


Am.  Dec.  711;  Com.  v.  Cutaiar,  5  Pa.  Dist. 

403- 

Sufficiency  of  Evidence  as  to  Corpus  Delicti.  — 

See  ihe  following  cases: 

Arkansas.  —  Cavaness  v.  State,  43  Ark.  331; 
Cole  v.  State,  59  Ark.  50. 

California.  —  People  v.  Holmes,  118  Cal. 
444;  People  v.  Callego,  133  Cal.  295. 

Colorado.  —  Herren  v.  People,  (Colo.  1900) 
62  Pac.  Rep.  833. 

Florida.  —  Baker  v.  State,  30  Fla.  41. 
Georgia.  — Johnson  v.  State,  92  Ga.  36. 
Michigan.  —  People  v.  Parmalee,  112  Mich. 
291. 

Pennsylvania.  —  Com.  v.  Bell,  164  Pa.  St. 
517- 

Texas.  —  Wilson  v.  State,  41  Tex.  320; 
Robinson  v.  State,  16  Tex.  App.  347;  High  v. 
Stale,  26  Tex.  App.  545,  8  Am.  St.  Rep.  488; 
Malcek  z\  State,  33  Tex.  Crim.  14;  Thompson 
v.  State,  38  Tex.  Crim.  335;  Scott  v.  State, 
(Tex.  Crim.  1898)47  S.  W.  Rep.  531. 

2.  Wrigley's  Case,  1  Lewin  C.  C.  171 ;  Bourn 
v.  State,  (Miss.  1889)  5  So.  Rep.  626;  Drees- 
sen  v.  State,  38  Neb.  375;  Lucas  v.  State,  19 
Tex.  App.  79;  State  v.  Flanagan,  26  W.  Va. 
116. 

3.  Common-law  Rule. —  See  2  Hale  P.  C.  290; 
Reg.  v.  Hopkins,  8  C.  &  P.  591,  34  E.  C.  L. 
540;  Edmonds  v.  State,  34  Ark.  720;  Campbell 
v.  People,  159  111.  9,  50  Am.  St.  Rep.  134;  Ru- 
loff  v.  People,  18  N.  Y.  179;  State  v  Williams, 
7  Jones  L.  (52  N.  Car.)  446,  78  Am.  Dec.  248. 
Compare  Rex  v.  Hind  marsh,  2  Leach  C.  C.  569. 

In  Smith  v.  Com.,  21  Gratt.  (Va.)  809,  it  is 
said  that  the  fact  of  death  "  should  be  shown, 
either  by  witnesses  who  were  present  when 
the  murderous  act  was  done,  or  by  proof  of 
the  body  having  been  seen  dead,  or  by  proof 
of  criminal  violence  adequate  to  produce  death 
and  which  accounts  for  the  disappearance  of 
the  body." 

4.  Circumstantial  Evidence  Sufficient  —  i  rnited 
States.  —  U.  S.  v.  Williams.  1  Cliff.  (U.  S.)  5, 
28  Fed.  Cas.  No.  16707;  U.  S.  ».  Brown,  24 
Fed.  Cas.  No.  14, 656*7  y  U.  S.  v.  Gibert,  2  Sumn, 
(U.  S.)  19,  25  Fed.  Cas.  No.  15,204;  U,  S.  v. 
Matthews,  26  Fed.  Cas.  No.  15,74™/  St.  Clair 
v.  U.  S.,  154  U.  S.  152.  See  also  Isaacs  v.  U. 
S.,  159  U.  S.  487. 

Arkansas.  —  Edmonds  v.  State,  34  Ark. 
720. 

California.  —  People  v.  Alviso,  55  Cal.  230. 
Florida.  —  Anderson  v.  State,  24  Fla.  139; 
Holland  v.  State,  39  Fla.  178. 

Georgia.  —  Mitchum  v.  State,  n  Ga.  615. 
Illinois.  —  Gannon  v.  People,  127  111.  507,  II 
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charred  or  mutilated  parts  of  the  body  have  been  found,  the  victim  having  been 
burned,  cut  in  pieces,  or  subjected  to  the  action  of  acid,1  and  the  fact  of  death 
has  been  held  sufficiently  proved  even  in  cases  where  neither  the  body  nor  any 
portion  thereof  has  been  found.2  It  being  competent  to  prove  the  corpus  delicti 
by  circumstantial  evidence,  it  follows  that  evidence  of  any  fact  which  tends  to 
establish  either  clement,  unless  rendered  inadmissible  by  some  rule  of  evidence, 
may  be  introduced  for  the  prosecution,  and  any  fact  which  tends  to  show  that 
the  alleged  victim  is  still  alive,  or  that  the  person  killed  did  not  die  as  the 
result  of  criminal  agency,  may  be  shown  by  the  accused.3 

Confessions.  — ■  Proof  of  the  corpus  delicti  by  confessions  is  fully  treated 
under  the  appropriate  title.4 

Expert  Evidence. —  The  admissibility  and  sufficiency  of  expert  evidence  to 
prove  the  corpus  delicti  ar.-  discussed  elsewhere.5 

statutory  Changes.  —  In  several  jurisdictions  the  general  rules  regulating  the 
proof  of  the  corpus  delicti  have  been  changed  in  some  respects  by  statutory 
enactment.6 


Am.  St.  Rep.  147;  Campbell  v.  People,  159 
111.  9,  50  Am.  St.  Rep.  134. 

Indiana.  —  Stocking  v.  State,  7  Ind.  326; 
McCulloch  v.  State,  48  Ind.  109. 

Iowa.  — State  v.  Keller,  28  Iowa  551. 

Kansas. — State  v.  Winner,  17  Kan.  298. 

Kentucky.  — Johnson  v.  Com.,  81  Ky.  326. 

Massachusetts. — Com.  v.  Webster,  5  Cush. 
(Mass.)  295;  Com.  v.  Williams,  171  Mass.  461. 

Mississippi.  —  Pitts  v.  State,  43  Miss.  472. 

Missouri.  —  State  v.  Dickson,  78  Mo.  438. 

Nebraska.  —  State  v.  Ah  Chuey,  14  Nev.  79, 
33  Am.  Rep.  530. 

North  Carolina.  —  State  v.  Williams,  7  Jones 
L.  (52  N.  Car.)  446.  78  Am.  Dec.  248. 

Pennsylvania.  —  Zell  v.  Com.,  94  Pa.  St.  258; 
Gray  v.  Com  ,  101  Pa.  St.  380,  47  Am.  Rep. 
733;  Com.  v.  Johnson,  162  Pa.  St.  63;  Com.  v. 
Cutaiar,  5  Pa.  Dist.  403. 

South  Carolina.  —  State  v.  Motley  7  Rich.  L. 
(S.  Car.)  327. 

Tennessee.  —  Lancaster  v.  State,  91  Tenn. 
267. 

Washington. — Timmerman  v.  Territory,  3 
Wash.  Ter.  445;  State  v.  Smith,  9  Wash.  341. 

Wisconsin.  —  Williams  v.  State,  61  Wis.  281; 
Zoldoske  v.  State,  82  Wis.  580. 

And  see  the  title  Corpus  Delicti,  vol.  7,-  p. 
863. 

1.  Only  Portions  of  Body  Found. —  People  v. 
Alviso,  55  Cal.  230;  Anderson  v.  State,  24  Fla. 
139;  Stocking  v.  State,  7  Ind.  326;  McCulloch 
v.  State,  48  Ind.  109;  Com.  v.  Williams,  171 
Mass.  461 ;  State  v.  Williams,  7  Jones  L.  (52  N. 
Car.)  446,  78  Am.  Dec.  248;  Lancaster  v.  State, 
91  Tenn.  267;  State  v.  Smith,  9  Wash.  341. 

2.  Body  Not  Found.  —  Rex  v.  Hindmarsh,  2 
Leach  C.  C.  569;  U.  S.  v.  Brown,  24  Fed.  Cas. 
No.  I4,656<jy  U.  S.  v.  Williams,  1  Cliff.  (U.  S.) 
5,  28  Fed.  Cas.  No.  16,707;  St.  Clair  v.  U.  S., 
154  U.  S.  134.  See  also  People  v.  Wilson, 
(Oyer  &  T.  Ct.)  3  Park.  Crim.  (N.  Y.)  199. 

3.  Evidence  of  Any  Relevant  Fact  Admissible  — 
United  Stales.  —  St.  Clair  v.  U.  S.,  154  U.  S. 
134;  Wilson  v.  U.  S.,  162  U.  S.  613. 

Alabama.  —  Green  v.  State,  96  Ala.  29. 
Florida.  —  Anderson  v.  Slate,  24  Fla.  139. 
Ioiva.  —  State      Novak,  109  Iowa  717. 
Louisiana.  —  State  v.  Tate,  50  La.  Ann.  1183. 
Missouri.  —  State   v.  Wieners,  66  Mo.  13; 
State  v.  Moxley,  102  Mo.  374. 


North  Carolina.  —  State  -'.  Harris,  63  N. 
Car.  1. 

Oregon.  —  State  v.  Moran,  15  Oregon  262. 
Pennsylvania. — Com.  v.  Crossmire,  156  Pa. 
St.  304.' 

Texas.  —  Gay  v.  State,  40  Tex.  Crim.  242. 
Washington.  —  Timmerman  v.  Territoiy,  3 
Wash.  Ter.  445. 

Existence  and  Extent  of  Wounds.  —  Fuller  v. 
State,  117  Ala.  36;  Basye  v.  State,  45  Neb.  261; 
Wilson  v.  State,  (Tex.  Crim.  1893)  24  S.  W. 
Rep.  409.  And  see  Edwards  v.  State,  39  Fla. 
753- 

Previous  State  of  Health  of  Deceased.  —  Reg.  v. 
Johnson,  2  C.  &  K.  354.  61  E.  C.  L.  354;  Phil- 
lips v.  State,  68  Ala.  469;  Davidson  v.  State, 
135  Ind.  254;  State  -'.  Baldwin.  36  Kan.  1,  9 
Crim.  L.  Mag.  49;  Williams  v.  State,  64  Md. 
384;  People  v.  Aikin,  66  Mich.  460,  11  Am.  St. 
Rep.  512. 

Evidence  Negativing  Death.  —  Com.  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  52  Am.  Dec.  711. 
See  also  People  v.  Sanders,  114  Cal.  216; 
Fahnestock  v.  State,  23  Ind.  231;  State  v.  Vin- 
cent, 24  Iowa  570,  95  Am.  Dec.  753. 

4.  See  the  title  Confessions,  vol.  6,  p.  581. 

5.  See  supra.  Elements  oj  Criminal  Homicide 
—  Cause  of  Death;  and  see  the  title  Extert 
and  Opinion  Evidence,  vol.  12,  p.  414. 

6.  New  York  Statute.  —  It  is  provided  by  stat- 
ute in  New  York  that  "  no  person  can  be  con- 
victed of  murder  or  manslaughter  unless  the 
death  of  the  person  alleged  to  have  been  killed, 
and  the  fact  of  killing  by  the  defendant,  as 
alleged,  are  each  established  as  independent 
iacts,  the  former  by  direct  proof,  and  the  lat- 
ter beyond  a  reasonable  doubt."  This  statute 
does  not  require  direct  proof  of  the  identity  of 
the  victim,  but  requires  such  proof  only  of  the 
death.  The  identity  of  both  the  victim  and 
the  slayer  may  be  proved  by  circumstantial 
evidence.  Pen.  Code  N  Y.,  §  181 ;  People 
v.  Palmer,  109  N.  Y.  110,  4  Am.  St.  Rep.  423. 
See  also  People  v.  Beckwith,  108  N.  Y.  67, 
affirming  45  Hun  (N.  Y.)  422;  People  v.  Ben- 
ham,  160  N.  Y.  402.  The  fact  of  criminal 
agency  mav  be  sufficiently  established  by  cir- 
cumstantial evidence.  People  Harris,  136 
N.  Y.  423;  People  v.  Place,  157  N.  Y.  584; 
People  v.  Benham,  160  N.  Y.  402. 

Prior  to  the  enactment  of  this  statute  it  had 
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6.  Proof  of  Identity.  —  The  identification  of  the  accused  with  the  person 
who  committed  the  crime  is,  where  that  fact  is  in  doubt,  of  course  necessary 
to  a  conviction.  And  the  identity  of  the  person  actually  killed  with  the  per- 
son alleged  to  have  been  killed  must  also  be  fully  established.1  A  general 
dis<  ussion  as  to  the  evidence  which  is  admissible  for  the  purpose  of  identifica- 
tion may  be  found  elsewhere.8 

Comparison  of  Footprints.  —  The  character  of  footprints  leading  to  or  from  the 
place  of  the  crime,  discovered  when  the  crime  is  discovered,  and  their  cor- 
respondence  with  the  feet  of  the  accused,  or  with  shoes  worn  by  him  or  found 
in  his  possession,  may  be  received  in  evidence  to  identify  him  as  the  guilty 
part)  .3  It  is  also  competent  to  prove  that  the  feet  or  shoes  of  a  horse  belong- 
ing to  the  accused  fit  corresponding  tracks  found  at  or  near  the  place  of  the 
killing. 1  It  is  not  necessary  that  a  witness  should  be  an  expert  to  entitle  him 
to  testify  as  to  the  identification  of  footprints.5 

7.  Proof  of  Venue.  —  The  venue  is  to  be  established  like  any  other  material 
allegation,  and  it  is  sufficient  if  it  be  proved  in  any  manner  which  satisfies  the 
jury  that  the  killing  was  committed  within  the  jurisdiction  of  the  court.6  It 
has  been  said  that  the  doctrine  of  reasonable  doubt  does  not  apply  to  the 
proof  of  venue,  and  that  if  the  evidence  raises  a  violent  presumption  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court,  or  if  it  may  be 
reasonably  inferred  from  the  evidence,  it  is  sufficient  proof.7 

8.  Proof  of  Time  of  Death.  —  In  order  to  warrant  a  conviction  it  is  necessary 


been  decided  that  as  to  one  of  the  component 
parts  of  the  corpus  delicti  there  must  be  direct 
evidence;  that  both  could  not  be  established 
by  merely  circumstantial  evidence,  and  that 
when  one  was  proved  by  direct  evidence  the 
other  might  be  proved  by  circumstances. 
Ruloff  v.  People,  iS  N.  Y.  179;  People  v.  Ben- 
nett, 4q  N.  Y.  137. 

Montana  Statute. — A  statute  has  been  enacted 
in  Montana  which  is  almost  identical  in 
language  with  the  New  York  statute  above 
quoted  and  has  received  the  same  construc- 
tion. Pen.  Code  Mont.,  §  3;;8;  State  v.  Pepo, 
23  Mont.  473;  State  v.  Calder,  23  Mont.  504. 

Texas  Statute.  —  It  is  provided  by  statute  in 
Texas  that  "  no  person  shall  be  convicted  of 
any  grade  of  homicide  unless  the  body  of  the 
deceased,  or  portions  of  it,  are  found,  and  suffi- 
ciently identified  to  establish  the  fact  of  the 
death  of  the  person  charged  to  have  been 
killed."  Tex.  Pen.  Code,  art.  654:  Walker 
v.  State,  14  Tex.  App.  609;  Jackson  v.  State,  29 
Tex.  App.  458;  Little  v.]  State,  39  Tex.  Crim. 
654.  When  the  body  has  been  found  it  may 
be  sufficiently  identified  by  circumstantial  evi- 
dence. Clark  v.  State,  29  Tex.  App.  357; 
Kugadt  v.  State,  38  Tex.  Crim.  681;  Gay 
V.  State,  40  Tex.  Crim.  242,  disapproving 
Puryear  v.  State,  28  Tex.  App.  73.  The 
criminal  agency  may  be  proved  by  either  di- 
rect or  circumstantial  evidence.  Shulze  v. 
State,  28  Tex.  App.  316;  Johnson  v.  State,  29 
Tex.  App.  150;  Anderson  v.  State,  34  Tex. 
Crim.  54b,  53  Air.  St.  Rep.  722;  Carter  v. 
State,  40  Tex.  Crim.  225;  Darlington  v.  State, 
40  Tex.  Crim.  333. 

1.  Identity  of  Deceased.  —  Reg.  v.  Cheverton, 
2  F.  &  F.  833;  State  v.  German,  54  Mo.  530,  14 
Am.  Rep.  481;  State  v.  Dickson,  78  Mo.  438; 
State  v.  Ah  Chuey.  14  Nev.  79,  33  Am.  Rep. 
530;  Taylor  v.  State,  35  Tex.  97;  Smith  v. 
Com.,  21  Gratt.  (Va.)  809.  See  also  People  v. 
Wise,  163  N.  Y.  440;  State  v.  Martin,  47  S. 
Car.  67;  State  v.  Downing,  24  Wash.  340. 


2.  See  the  title  Identity,  vol.  15,  pp.  922, 
923- 

3.  Evidence  as  to  Footprints.  —  Young  v. 
State,  68  Ala.  5,69;  Davis  v.  State,  126  Ala.  44; 
People  v.  Searcey,  121  Cal.  1;  Whelston  v. 
State,  31  Fla.  240;  State  v.  Sexton,  147  Mo. 
89;  State  v.  Morris,  84  N.  Car.  756;  State  -'. 
Davis,  55  S.  Car.  339;  McGillw.  State,  25  Tex. 
App.  499.  See  also  Binns  v.  Stale,  66  Ind.  428; 
Coker  v.  Stale,  35  Tex.  Crim.  57;  Gill  v.  State, 
36  Tex.  Crim.  589.  And  see  the  title  Identity, 
vol.  15,  p.  923. 

Plaster-of-Paris  Casts  of  Footprints  Admissible. — 
Mann  v.  Slate,  22  Fla.  600. 

4.  Tracks  of  Horses. —  Campbell  v.  State,  23 
Ala.  44;  Bouldin  v.  State,  8  Tex.  App. 
332. 

5.  Non-expert  Opinion  Competent.  —  Com.  v. 

Pope,  103  Mass.  440;  Stale  v.  Morris,  84  N. 
Car.  756.  But  see  Terry  v.  Stale,  118  Ala.  79; 
disapproving  dictum  in  James  v.  State,  104  Ala. 
20.  And  see  the  title  Expert  and  Opinion 
Evidence,  vol.  12,  p.  491. 

6.  Sufficiency  of  Evidence  as  to  Venue.  — 
People  v.  Smith,  121  Cal.  355;  Dumas  v.  Slate, 
62  Ga.  58;  Cluck  v.  State,  40  Ind.  263;  Beavers 
v.  State,  58  Ind.  530;  Com.  Costley,  118 
Mass.  1;  Riggs  v.  State,  30  Miss.  635;  State  v. 
West,  69  Mo.  401,  33  Am.  Rep.  506;  State  v. 
McGinnis,  76  Mo.  326;  Marion  v.  State,  20 
Neb.  233,  57  Am.  Rep.  825;  Hawkins  v.  Slate, 
60  Neb.  380;  Com.  v.  Kaiser,  184  Pa.  St.  493. 
See  also  People  v.  Williams,  18  Cal.  187, 
Mitchum  v.  State,  11  Ga.  615;  Stringfellow  v. 
State,  26  Miss.  157,  59  Am.  Dec.  247.  Compare 
Franklin  v.  State,  5  Baxt.  (Tenn.)  613.  And 
see  the  title  Venue,  Encyc.  of  Pl.  and  Pr., 
vol.  22,  p.  827. 

Proved  by  Dying  Declarations.  —  Bryant  v. 
State,  80  Ga.  272. 

Evidence  of  One  Witness  Sufficient.  —  Speight 
v.  Slate,  80  Ga.  512;  Laydon  v.  State,  52  Ind. 
459- 

7.  Andrews  v.  State,  21  Fla.  598. 
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for  the  prosecution  to  prove,  beyond  a  reasonable  doubt,  that  the  death  of 
the  deceased  occurred  before  the  indictment  was  returned.1 

X.  Limitation  of  Prosecution  —  1.  Murder.  —  As  a  general  rule  there  is 
no  limitation  as  to  the  time  within  which  a  prosecution  for  murder  may  be 
brought,2  but  in  some  states  where  murder  is  divided  into  degrees,  prosecu- 
tions for  the  lower  degrees  are  limited  by  statute.3 

2.  Manslaughter.  —  In  many  of  the  states  there  are  statutes  which  limit  the 
time  within  which  a  prosecution  for  manslaughter  may  be  maintained,'1  and 
under  such  statutes  there  cannot  be  a  conviction  of  manslaughter  under  an 
indictment  for  murder  found  after  the  prescribed  time  has  elapsed,  though 
there  is  no  limitation  of  prosecutions  for  murder.5 

XI.  Punishment  —  1.  Murder  —  a.  In  General.  —  At  Common  Law  the  pen- 
alty for  murder  was  death.  The  benefit  of  clergy  was  formerly  allowed,  but 
this  was  taken  away  by  stat.  23  Hen.  VIII.  and  subsequent  enactments.6 

English  statute.  —  It  is  now  provided  by  statute  in  England  that  every  per- 
son convicted  of  murder  shall  suffer  death.7 

In  the  United  States  murder  is  punished  by  death  in  all  cases  under  the  federal 
statutes,  unless  the  jury  qualify  their  verdict  by  adding  thereto  "  without 
capital  punishment,"  and  if  such  qualification  is  added  to  the  verdict,  then 
the  sentence  must  be  imprisonment  at  hard  labor  for  life.8  In  those  states 
where  there  are  no  degrees  of  murder  the  punishment  is  generally  death  with 
the  alternative,  in  the  discretion  of  the  jury,  of  imprisonment  in  the  peniten- 
tiary or  state  prison  either  for  life  9  or  for  a  term  of  years.1" 

b.  Murder  in  First  Degree  — (1)  Death  Penalty.  —  In  many  states 
the  statutes  provide  that  every  person  convicted  of  murder  in  the  first  degree 
shall  suffer  death,  without  allowing  any  discretion  to  either  court  or  jury  to 
inflict  any  punishment  other  than  death.11     Under  such  statutes  a  sentence  of 


1.  Date  of  Death  of  Deceased. —  Power  v. 
People,  17  Colo.  178.  See  also  State  v.  Orrell, 
1  Dev  L.  (12  N.  Car.)  139. 

2.  Prosecutions  for  Murder  Not  Generally  Lim- 
ited.—  Slate  v.  Abellanado,  18  La.  Ann.  141; 
State  v.  Williams,  30  La.  Ann,  842;  White  v. 
State,  4  Tex.  App.  488.  See  also  the  title 
Limitation  of  Actions,  vol.  19,  p.  163  et  seq., 
and  the  statutes  of  ihe  several  states  limiting 
criminal  prosecutions. 

An  Accessory  Before  the  Fact  to  the  crime  of 
murder  is  guilty  of  murder,  and  therefore  the 
lime  for  ihe  prosecution  of  his  offense  is  noi 
limited  in  the  absence  of  a  limitaiion  of  ihe 
prosecution  for  murder.  People  v.  Mather,  4 
Wen  1  (N   Y.)  229,  21  Am.  Dec.  122. 

3.  Limitation  of  Lower  Degrees  of  Murder. — 
The  Florida  statute  limits  prosecutions  for 
murder  in  the  third  degree  to  two  years  after 
the  commission  of  the  crime.  Nelson  v.  State, 
17  Fl  i  195.  Compare  the  statutes  of  oiher 
states. 

4.  Prosecution    for   Manslaughter   Limited.  — 

People  v.  Miller,  12  Cal.  291;  State  v.  Foster, 
7  La.  Ann.  255;  State  v.  Baker,  30  La.  Ann. 
1 134 ;  People  v.  Burt,  51  Mich.  199;  Kiggs  v. 
Slate,  30  Miss.  635;  People  v.  Dowling,  (Oyer 
&  T.  Ct.)  1  N.  Y.  Crim.  529;  White  v.  State, 
4  Tex.  App.  488.  See  also  the  stat  utes  of  the 
several  states. 

5.  Indictment  for  Murder  Found  After  Prosecu- 
tion for  Manslaughter  Is  Barred.  —  People  v 
Miller,  12  Cal.  2gr;  State  v.  Cobbs,  7  La.  Ann 
107;  State  v.  Foster,  7  La.  Ann.  255;  Stale  v 
Freeman,  17  La.  Ann.  69;  State  v.  Diskin,  35 
La.  Ann.  46;  Stale  v.  Victor.  36  La.  Ann.  978 
People  v.  Burt,  51  Mich.  199. 


6.  Punishment  for  Murder  at  Common  Law.  ■ —  4 
Bl.  Com.  201.  See  also  Benefit  of  Clergy, 
vol.  3,  p.  1035. 

7.  Death  Penalty  Prescribed  by  Statute  in  Eng- 
land.—  Stat.  24  &  25  Vict.,  c.  too,  fc$  1. 

8.  Punishment  for  Murder  under  Federal  Stat- 
utes.—  29  U.  S.  Stat.  at  L.,  c.  2,  p.  487;  Motes 
v.  U.  S.,  178  U.  S.  458. 

Under  this  statute  the  jury  have  the  right  in 
every  case  of  m  nrder  so  to  qualify  thei r  verdict 
if  such  qualification  be  just  in  their  opinion, 
regardless  of  the  opinion  of  the  court  as  to  the 
existence  or  nonexistence  of  mitigating  cir- 
cumstances.   Winston  v.  U.  S  ,  172  U.  S.  303. 

9.  Death  or  Imprisonment  for  Life.  —  Hiekam 
v.  People,  137  III.  75;  Hamilton  v.  People,  71 
III.  498.  See  also  the  statutes  of  the  several 
states. 

Time  of  Execution  Must  Be  Fixed  by  Sentence. 

—  Wallace  v.  People,  159  111.  446. 

The  hour  of  the  execution  need  not  be  fixed 
by  the  sentence.  Puckett  v.  Com.,  (Ky.  1891) 
17  S.  W.  Rep.  335. 

As  to  the  manner,  time,  and  place  of  execu- 
tion, see  infra,  this  section,  Murder  in  First 
Degree,  and  the  statutes  of  the  several  states. 

10.  Death  or  Imprisonment  for  Term  of  Years. — 
Hiekam  v.  People,  137  111.  75;  Allen  v.  People, 
77  I".  484. 

Under  the  Illinois  statute  fixing  the  punish- 
ment for  murder  at  death  or  imprisonment  for 
life  or  ior  a  term  not  less  than  fourteen  years, 
a  sentence  of  imprisonment  for  ninety-nine 
years  may  be  imposed.  Hiekam  v.  People, 
137  HI-  75- 

11.  Death  Penalty  Absolute  by  Statute. — Calton 
v.  Utah,  130  U.  S.  83  (construing  the  Utah  stat- 
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death  follows  a  conviction  as  a  matter  of  course,  and  the  only  relief  that  can 
then  be  had  is  a  commutation  of  the  sentence  or  a  pardon  through  executive 
clemency. 1 

Recommendation  to  Mercy.  As  a  general  rule,  when  the  fixing  of  a  punish- 
ment in  any  case  is  in  the  discretion  of  the  court,  the  jury  in  finding  a  ver- 
dict of  guilty  may  recommend  the  accused  to  the  mercy  of  the  court,  and 
this  recommendation  may  be  taken  into  consideration  in  fixing  the  punish- 
ment;2 but  in  case  of  a  conviction  of  murder  in  the  first  degree,  a  recom- 
mendation to  the  mercy  of  the  court  is  not  effectual  where  the  statute 
specifically  fixes  the  punishment  at  death.3 

Mode  of  Executing  Death  Sentence.  —  The  mode  of  executing  the  death  sentence 
in  the  United  States  is  generally  by  hanging.1  In  New  York  the  law  was 
recently  changed  in  this  respect  by  a  statute  which  provides  that  the  punish- 
ment of  death  must  in  every  case  be  inflicted  by  causing  to  pass  through  the 
body  of  the  convict  a  current  of  electricity  of  sufficient  intensity  to  cause 
death,5  and  this  legislation  has  since  been  followed  in  Ohio®  and  Massa- 
chusetts.'' 

By  Whom  Sentence  Is  Executed.  —  A  sentence  of  death  is  executed  by  the  proper 
ministerial  officer  of  the  court  or  by  such  officer  as  the  statute  may  designate, 
usually  the  sheriff  of  the  county, *  or  the  warden  of  the  state  prison.9 

Time  of  Execution.  —  The  time  for  the  execution  of  a  sentence  of  death  is  reg- 
ulated by  statute  and  varies  more  or  less  in  the  different  states.10  In  case  of  a 
respite  to  a  certain  day,  it  has  been  held  that  the  sentence  must  be  executed 
on  the  day  to  which  the  respite  is  granted  without  further  order. 11  It  the  pris- 
oner is  undergoing  a  previous  sentence  of  imprisonment  at  the  time  sentence 
of  death  is  pronounced,  he  may  be  executed  before  the  expiration  of  such 
previous  sentence  of  imprisonment. 12 

(2)  Imprisonment  —  (a)  As  Alternative  of  Death.  —  In  several  states  murder  in 


ute);  Garvey  v.  People,  6  Colo.  559;  Mora  v. 
People,  19  Colo.  255;  Harris  v.  Slate,  (Miss. 
1891)  10  So.  Rep.  478;  State  v.  Schmidt,  136 
Mo.  644;  Territory  v.  Griego,  8  N.  Mex.  133; 
Filzgerrold  v.  People,  37  N.  Y.  413,  685;  Lcwen- 
berg  v.  People,  27  N.  Y.  336,  (Supm.  Ct.  Gen. 
T.)  5  Park.  Crim.  (N.  Y.)  414;  Stale  v.  Ander- 
son, 10  Oregon  448;  McCloud  v.  Slate,  37  Tex. 
Crim.  237;  Harbolt  v.  State,  (Tex.  Crim.  1897) 
40  S.  W.  Rep.  933- 

In  Addition  to  the  Foregoing  Cases,  See  the 
Statutes  prescribing  the  punishment  for 
murder  in  the  first  degree  in  the  following 
Slates:  Arkansas,  Colorado,  Connecticut.  Dela- 
ware, Florida,  Idaho,  Kansas,  Maine,  Maryland, 
Massachusetts.  Missouri,  Montana,  Nevada.  New 
Hampshire,  New  Jersey,  New  Mexico,  New 
York,  North  Carolina,  Ohio,  Oregon,  Pennsyl- 
vania, Vermont,  Virginia,  Washington ,  Wyoming. 

Age  of  Accused.  —  One  convicted  of  murder 
in  the  first  degree,  though  under  eighteen 
years  of  age,  is  subject  to  the  death  penalty. 
State  v.  Schmidt,  136  Mo.  644. 

Verdict  Need  Not  Specify  Punishment.  —  When 
the  statute  specifically  prescribes  death  as  pun- 
ishment for  murder  in  the  first  degree,  the 
verdict  need  not  declare  the  punishment,  as 
that  is  for  the  court  in  passing  sentence.  Com. 
v.  Beucher.  10  Pa  Co.  Ct.  3. 

1.  Executive  Clemency. —  See  the  title  Pardon, 
Amnesty,  and  Reprieve,  post. 

2.  See  generally  the  liile  Sentence. 

3.  Recommendation  to  Mercy  Not  Effectual.  — 
Territory  v.  Griego,  8  N.  Mex.  133;  State  v. 
Murrell,  33  S.  Car.  83;  State  v.  Bennett,  40  S. 
Car.  308. 


4.  Execution  of  Death  Sentence  by  Hanging.  — 

See  the  siatutes  of  the  several  slates. 

If  No  Mode  of  Execution  Is  Prescribed  by  Statute 

sentence  of  death  must  be  carried  out  as  at 
common  law;  that  is,  by  hanging.  Done  v. 
People,  (Supm.  Ct.  Gen.  T.)  5  Park.  Crim.  (N. 

Y.)  364. 

5.  Infliction  of  Death  Penalty  by  Electricity.  — 

Laws  N.  Y.  1888,  c.  489,  £  5. 

Statute  Held  Constitutional.  —  People  v.  Durs- 
ton,  119  N.  Y.  569.  affirming  55  Hun  (N.  Y.)  64, 
(County  Ct.)  7  N.  Y.  Crim  350;  People  v. 
Kemmler,  119  N.  Y.  5S0  affirmed  136  U.  S.  436. 
See  also  the  title.  Cruel  and  Unusual  Pun- 
ishment, vol.  8,  p.  437. 

Statute  Not  Applicable  to  Murder  Committed 
Before  Enactment.  —  People  v.  Nolan  115  N.  Y. 
660,  (Ct.  App  )  7  N.  Y.  Crim.  134.  See  the 
title  Ex  Post  Facto  Laws,  vol.  r2.  p.  529. 

6.  Laws  Ohio  1896,  p.  159,  amending  Rev. 
Stat.  Ohio,  §  7338. 

7.  Storti  v.  Com.,  17S  Mass.  549;  Stat.  Mass. 
1898,  c.  326,  §  6. 

8.  Death  Sentence  Executed  by  Sheriff.  —  State 
v.  Cunningham,  72  N.  Car.  469.  See  also  the 
statutes  of  ihe  several  s:ates. 

9.  Warden  of  State  Prison. —  People*/.  Ebanks, 
120  Cat.  626.  See  the  statutes  of  the  sevetal 
states 

10.  Time  of  Execution.  —  See  the  siatutes  of 

the  several  states. 

11.  Respite. —  People  v.  Enoch,  n  Wend.  (N. 
Y.)  159. 

12.  Execution  of  Person  under  Sentence  of  Im- 
prisonment. —  Thomas  v.  People,  67  N.  Y. 
218. 
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Murder. 


the  first  degree  is  punishable  by  either  death  or  imprisonment  for  life.  The 
statutes  usually  require  the  jury  to  assess  the  punishment,1  though  in  some 
jurisdictions  it  is  committed  to  the  court  to  determine  whether  the  punish- 
ment shall  be  death  or  imprisonment  for  life.2 

The  Court  Has  No  Power  to  Review  the  Action  of  the  Jury  in  assessing  the  punish- 
ment,3 nor  may  it  direct  or  advise  them  on  the  subject  further  than  to  inform 
them  of  their  province,  and  therefore  it  is  not  error  to  refuse  to  instruct  the 
jury  how  they  should  use  their  discretion.4 

Death  the  Primary  Punishment.  —  Though  the  statutes  generally  make  it  essen- 
tial to  the  validity  of  the  verdict  that  the  jury  should  assess  the  punishment, 
yet  sometimes  death  is  the  primary  punishment,  and  the  sentence  must  be 
that  the  convict  suffer  death,  unless  the  jury  fix  the  other  alternative.5 

Conviction  on  Circumstantial  Evidence.  —  In  some  jurisdictions  capital  punishment 
is  not  permitted  in  case  of  a  conviction  on  circumstantial  evidence.6 

(b)  Imprisonment  as  Exclusive  Punishment.  —  In  a  few  states  capital  punishment 
has  been  abolished  and  imprisonment  for  life  in  the  state  prison  or  penitentiary 
has  been  substituted  in  its  stead  as  the  punishment  for  murder  in  the  first 
degree.7 

c  Murder  in  Second  Degree.  —  The  punishment  for  murder  in  the  sec- 
ond degree  is  imprisonment  in  the  penitentiary  or  state  prison  sometimes  for 
life,  but  usually  for  a  term  of  years,  to  be  fixed  in  each  case  either  by  the 
court  or  the  jury.8 


1.  Alternative  of  Life  Imprisonment  —  Discre- 
tion of  Jury —  Alabama.  —  Brown  v.  State,  109 
Ala.  70;  Kilgore  v.  State.  124  Ala.  34. 

California.  —  People  v.  Kamaunu,  no  Cal. 
609;  People  v  Olsen,  80  Cal.  122;  People  v. 
Hong  Ah  Duck,  61  Cal.  387. 

Georgia.  —  Valentine  v.  State,  77  Ga.  470;  Fry 
v.  Slate,  81  Ga.  645;  In  re  Harris,  93  Ga.  203; 
Thomas  v.  State,  89  Ga.  479;  Cyrus  v.  State, 
102  Ga.  616;  Taylor  v.  Stale,  105  Ga.  746. 

Nebraska.  —  Walker  v.  State,  46  Neb.  25. 

West  Virginia.  — State  v.  Kohne,  48  W.  Va. 
335- 

In  Addition  to  the  Foregoing  Cases  See  the  Stat- 
utes prescribing  the  punishment  for  murder  in 
the  first  degree  in  the  following  stales:  Ala- 
bama. California,  Indiana,  Iowa.  Minnesota, 
Mississippi,  Nebraska,  North  Dakota,  Oklahoma, 
South  Dakota,  Texas,  Utah,  West  Virginia. 

Under  the  Former  Texas  Statute  there  was  no 
alternative.  The  only  punishment  for  murder 
in  the  first  degree  was  death.  Murray  v.  State, 
1  Tex.  App.  418;  Boothe  v.  State,  4  Tex.  App. 
202;  Hunt  v.  State,  7  Tex.  App.  212. 

Constitutionality  of  Provision  that  Jury  Shall 
Determine  Punishment.  —  State  v.  Hockett,  70 
Iowa  442. 

Recommendation  to  Mercy.  —  The  Florida  stat- 
ute provides  that  the  jury,  finding  a  verdict  of 
murder  in  the  first  degree,  may  recommend  the 
accused  to  the  mercy  of  the  court,  and  that  in 
such  case  the  punishment  shall  be  imprison- 
ment for  life,  and  not  death.  Mann  v.  State, 
22  Fla.  600;  Denham  v.  Slate,  22  Fla.  664; 
Garner  v.  State,  28  Fla.  113.  See  generally  the 
title  Sentence. 

Imprisonment  for  Term  of  Years  as  Alternative 
of  Death. —  In  Texas  murder  in  the  first  degree 
is  punished  by  death  or  confinement  in  the 
penitentiary  for  not  less  than  five  years.  See 
Pen.  Code  Tex.,  arl.  714. 

2.  Alternative  of  Death  or  Imprisonment  for  Life 
Determined  by  Court.  —  Gen.  Stat.  Minn.  1894, 
§  f>44i. 


In  Tennessee  it  is  provided  that  the  jury  may 
state  in  their  verdict  that  they  are  of  opinion 
that  there  are  mitigating  circumstances  in  the 
case,  and  that  the  court  may  then  commute 
the  punishment  from  death  to  imprisonment 
for  life  in  the  penitentiary.  Lewis  v.  State,  3 
Head  (Tenn.)  127;  Mann  v.  Slate,  3  Head 
(Tenn.)  374;  Greer  v.  State,  3  Baxt.  (Tenn.) 
322;  Honeycutt  z<.  State,  8  Baxt.  (Tenn.)  372. 
The  commutation,  however,  is  purely  dis- 
cretionary wilh  the  court,  and  it  may  pro- 
nounce sentence  of  death  notwithstanding  the 
finding  of  mitigating  circumstances.  Lancas- 
ter v.  State,  91  Tenn.  267;  Leach  v.  State,  99 
Tenn.  584. 

The  Utah  statute  provides  that  every  person 
guilty  of  murder  in  the  first  degree  shall  suffer 
death,  or,  on  the  recommendation  of  the  jury, 
may  be  imprisoned  at  hard  labor  for  life,  al  the 
discretion  of  the  court.  Callon  v.  Ulah,  130 
U.  S.  83.  Compare  the  statutes  in  olher  juris- 
dictions. 

3.  Court   Cannot   Review  Action  of    Jury.  — 

People  v.  Leary,  105  Cal.  486. 

4.  Court  Not  Authorized  to  Advise  or  Direct 
Jury. —  People  v.  Kamaunu,  no  Cal.  609. 
Compare  People  v.  Bawden,  90  Cal.  195. 

5.  Death  the  Primary  Punishment.  —  I'erry  v. 
State,  102  Ga.  365. 

6.  Conviction  on  Circumstantial  Evidence.  — 
3  Code  Ga.,  £  63;  Blackman  v.  State,  80  Ga. 
785.  As  to  the  earlier  statute,  see  Long  v. 
State,  38  Ga.  491;  Merritt  v.  Slate,  52  Ga.  82. 

7.  Life  Imprisonment  Substituted  for  Capital 
Punishment  in  Some  States.  —  People  v.  Wright, 
89  Mich.  70.  See  also  the  Wisconsin  statuie 
prescribing  the  penalty  for  murder  in  the  first 
degree. 

The  Rhode  Island  statute  permits  capital  pun- 
ishment only  in  case  the  person  convicted  was 
under  senience  of  imprisonment  for  life  at  the 
lime  of  the  murder.  Gen.  Laws  R.  I.,  c.  277, 
§§  I,  2. 

8.  Murder  in  Second  Degree  —  Term  of  Inipris- 
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Provisions  as  to  Length  of  Term  of  Imprisonment.  —  The  statutes  vary  somewhat  as 

to  the  length  of  the  term  of  imprisonment  that  may  be  imposed  for  murder  in 
the  second  decree.  Some  of  the  statutes  fix  both  the  maximum  and  mini- 
mum limits,  while  others  give  a  wider  discretion  to  the  court  or  jury  by  pre- 
scribing  only  the  maximum  limit  or  the  minimum  limit.1 

d.  MURDER  in  THIRD  DEGREE.  —  Murder  in  the  third  degree  is  punish- 
able  by  imprisonment  for  a  term  of  years  in  the  penitentiary  or  state  prison.2 

2.  Manslaughter.  —  Manslaughter  is  generally  divided  by  statute  into  vol- 
untary and  involuntary  manslaughter  or  into  two  or  more  degrees  for  the  pur- 
pose  of  graduating  the  punishment.3  The  higher  grades  of  this  species  of 
criminal  homicide  are  punishable  by  imprisonment  in  the  penitentiary  or  state 
prison  for  a  term  of  years  which  varies  in  the  different  states.4  Involuntary 
manslaughter,  or  the  lowest  degree  of  manslaughter  according  to  the  statutory 
classification,  is  usually  punished  by  imprisonment  for  a  much  shorter  period 
than  the  higher  grades  of  the  offense,5  and  by  some  statutes  it  is  made  a  mis- 
demeanor, and  punished  by  imprisonment  in  the  county  jail  for  a  short  period 
or  by  fine  or  both.6 

XII.  Murder  as  Affecting  Devolution  of  Property.  —  Several  recent 
cases  have  presented  the  question  whether  a  murderer,  by  his  criminal  act, 
forfeits  his  right  to  take  and  hold  property  as  the  heir  or  devisee  of  his  victim, 
when  the  murder  was  committed  for  the  purpose  of  obtaining  possession  of 
the  inheritance  or  devise.  The  first  of  these  cases  arose  in  New  York,  and  it 
was  held  that  the  legal  title  did  not  pass  to  the  murderer  as  heir  or  devisee, 
because,  it  was  said,  it  never  could  have  been  the  legislative  intent,  in  pro- 
viding for  the  devolution  of  property  by  descent  or  devise,  that  an  heir  or 
devisee  who  committed  murder  in  order  to  obtain  his  victim's  property 
should  be  permitted  to  enjoy  the  fruits  of  his  crime  ;7  and  this  decision  was 
followed  in  Nebraska  and  Canada.**  The  doctrine  of  these  cases,  however,  was 
soon  abandoned  as  untenable,  because,  under  the  statutes  governing  the  devo- 
lution of  a  decedent's  property,  it  is  clear  that  the  legal  title  passes  to  and 
vests  in  the  heir  or  devisee  at  the  instant  of  the  decedent's  death.9  The  ques- 
tion then  arose  as  to  whether  the  murderer,  being  invested  with  the  legal 
title  by  operation  of  law,  could  hold  and  enjoy  the  fruits  of  his  crime.  As 
to  this,  the  courts  have  taken  two  views  that  are  diametrically  opposed  to 
each  other.  In  New  York  the  conclusion  has  been  reached  that,  while  the 
murderer  takes  the  legal  title  which  is  unimpeachable  in  a  court  of  law,  a 
court  of  equity  will  deprive  him  of  the  use  of  the  property  by  enjoining 
the  enforcement  of  the  legal  right;  in  other  words,  that,  having  acquired 
property  by  his  wrongful  and  criminal  act,  equity  will  compel  him  to  hold  it 
as  a  trustee  ex  maleficio  for  the  representatives  of  his  victim.10    In  all  the  other 

onment  Assessed  by  Court  or  Jury.  —  Lewis  v.  scribing  punishment  for  lower  grades  of  man- 
State,  51  Ala.  1;  Miller  v.  State,  54  Ala.  155;  slaughter. 

Washington  v.  Slate,  125  Ala.  40;   Drake  v.  6.  Fine  and  Imprisonment  or  Both.  —  Conner  v. 

State,  5  Tex.  App.  649.    See  the  statutes  of  the  Com.,  13  Bush  (Ky.)  714;  Bolton  v.  State,  5 

several  states.  Coldw.  (Tenn.)  650;  Bradshaw  v.  State,  (Tex. 

1.  Provisions  in  General  as  to  Length  of  Term.  Crim.  1899)508.  W.  Rep.  359;  Exp.  Garrison, 
—  See  the  statutes  of  the  several  states.  36  W.  Va.  686.    See  also  the  siai utes  of  the 

Only  Minimum  Limit  Fixed  by  Statute. — Wash-  several  states, 

ington  v.  State.  125  Ala.  40.  7.  Legal  Title  Held  Not  to  Pass  to  Murderer. — 

Imprisonment  for  Life  may  be  imposed  under  Riggs  v.  Palmer,   115  N.  Y.  506,  12  Am.  St. 

a  statute  which  fixes  only  the  minimum  limit.  Rep.  8ig. 

People  v.  Brooks.  131  Cal.  311.  8.  Shellenberger  ?>.  Ransom,  31  Neb.  61,  28 

2.  Punishment  for  Murder  in  Third  Degree. —  Am.  St.  Rep.  500;  McKinnon  v.  Lundv,  21 
See  the  statutes  of  the  states  in  which  there  are  Ont.  App  560,  24  Ont.  132,  24  Can.  Sup.  Ct.650. 
three  degrees  of  murder.  9.  Legal  Title  Held  to  Pass  to  Murderer  as  Heir 

3.  See  supra,  this  title,  Manslaughter.  or  Devisee. —  Shellenberger  ?j.  Ransom,  4r  Neb. 

4.  Punishment    for  Higher   Grades   of  Man-  631;  Ellerson  v.  Westcott,  148  N.  Y.  149. 
slaughter.  —  See  the  statutes  of  the   several  10.  Murderer  as  Constructive  Trustee  of  Victim's 
states.  Representatives, —  gllerson  v.  Westcott,  14S  N. 

5.  See  the  statutes  oi  the  several  states  pre-  Y.  149, 
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jurisdictions,  however,  in  w'tich  the  question  has  arisen,  it  has  been  held  that, 
since  the  statutes  make  explicit  provision  for  the  devolution  of  an  intestate's 
property,  and  specify  the  causes  for  which  a  will  may  be  annulled  or  set  aside, 
and  neither  of  the  statutes  includes  the  case  of  a  murder  committed  by  an 
heir  or  devisee  in  order  to  obtain  the  inheritance  or  devise,  the  legal  title 
which  passes  to  the  murderer  under  the  statute  of  descents,  or  by  the  will,  is 
indefeasible.1  Indeed,  it  has  been  suggested  that  a  statute  excluding  from 
the  inheritance  or  devise  an  heir  or  devisee  who  should  murder  the  ancestor 
or  testator,  would  violate  the  constitutional  provision  that  "  no  conviction 
shall  work  corruption  of  blood  or  forfeiture  of  estate.3 

Murder  of  Husband  by  Wife  —  Right  to  Dower.  —  The  doctrine  that  the  trans- 
mission of  a  decedent's  property  according  to  law  cannot  be  intercepted  by 
crime  has  also  been  held  applicable  to  the  right  of  dower.  A  woman,  con- 
victed of  being  an  accessory  before  the  fact  to  her  husband's  murder,  was 
nevertheless  adjudged  entitled  to  her  dower,  because  the  statute  recognizes 
but  one  cause  for  barring  dower,  viz.,  the  adultery  of  the  wife.3 

Murder  of  Insured  Person  by  Beneficiary.  —  The  question  of  the  right  of  a  murderer 
to  acquire  and  enjoy  property  as  the  result  of  his  crime  has  also  been  con- 
sidered in  respect  to  the  murder  of  an  insured  person  by  the  beneficiary  in  the 
policy.  In  neither  of  the  cases  was  the  right  allowed,  but  these  cases  are  dis- 
tinguishable from  those  in  which  the  murderer  claimed  as  heir,  devisee,  etc., 
of  his  victim,  especially  in  the  fact  that  the  denial  of  the  right  to  the  insurance 
money  does  not  involve  any  interference  with  statutory  provisions  regulating 
the  transmission  of  decedent's'  property.4 


MUSCOVADO.  —  See  note  5. 
MUSEUM.  —  See  note  6. 
MUSIC.  —  See  note  7. 

1.  Rule  that  Murderer  Takes  Indefeasible  Title. 

—  Shellenberger  v.  Ransom,  41  Neb.  631,  over- 
ruling on  rehearing  previous  decision  in  31 
Neb.  61,  28  Am.  St.  Rep.  500;  Deem  v.  Milli- 
kin,  3  Ohio  Cir.  Dec.  491,  6  Ohio  Cir.  Ct.  357, 
affirmed  53  Ohio  St.  668;  Carpenter's  Estate, 
170  Pa.  St.  203,  50  Am.  St.  Rep.  765. 

2.  Constitutional  Provision  Against  Forfeitures. 

—  Deem  v.  Millikin,  3  Ohio  Cir.  Dec.  491,  6 
Ohio  Cir.  Ct.  357,  affirmed  53  Ohio  St.  668. 
See  also  Owens  v.  Owens,  100  N.  Car. 
240. 

3.  Dower  Not  Barred  by  Murder  of  Husband. 

—  Owens  v.  Owens,  100  N.  Car.  240. 

4.  Murderer  Not  Entitled  to  Insurance  Money 
on  Life  of  Victim.  —  Cleaver  v.  Mutual  Reserve 
Fund  L.  Assoc.,  (1892)  1  Q.  B.  147.  In  this 
case  Mrs.  Maybrick,  who  had  been  convicted 
of  the  murder  of  her  husband,  claimed  the 
insurance  money  under  a  policy  which  he  had 
procured  in  her  favor.  The  court  held  that  it 
was  against  public  policy  to  enforce  ihe  trust 
created  by  the  policy  in  favor  of  the  wife, 
under  the  Married  Woman's  Property  Act  of 
1882,  because  of  her  crime. 

In  New  York  Mut.  L.  Ins.  Co.  v.  Armstrong, 
117  U.  S.  59r,  the  deceased  had  taken  out  a 
life  insurance  policy,  payable  to  his  legal 
representatives,  and  assigned  it  to  one  Hunter. 
Hunter  killed  the  deceased  in  order  to  obtain 
the  insurance  money,  and  the  court,  in  deny- 
ing his  right  thereto,  said  that  he  might  as 
well  recover  insurance  money  on  a  building 
which  he  had  wilfully  fired.  Compare  Holdom 
V.  Ancient  Order  of  United  Workmen,  159  111. 


619,  50  Am.  St.  Rep.  183,  in  which  the  killing 
of  the  insured  by  the  insane  beneficiary  was 
held  not  to  affect  the  beneficiary's  right  to  the 
insurance  money. 

6.  Muscovado.  —  See  Gossler  v.  Goodrich,  3 
Cliff.  (U.  S.)  71 ;  10  Fed.  Cas.  No.  5,  631.  And 
see  the  title  Revenue  Laws. 

6.  Museum.  —  In  Bostick  v.  Purdy,  5  Stew. 
&  P.  (Ala.)  105,  it  was  held  that  museum  in- 
cluded an  exhibition  of  living  animals.  The 
court  said-  "  By  tracing  the  Greek  word  from 
which  museum  is  derived  to  its  root,  it  is  found 
to  signify  amusement,  or  to  amuse;  and  thus 
the  term  museum  would  appear  to  embrace 
not  only  collections  of  curiosities,  for  the  en- 
tertainment of  the  sight,  but  also  such  as 
would  interest,  amuse,  and  instruct  the  mind. 
Accordingly,  the  first  museum  of  which  we 
read  was  the  celebrated  library  of  Alexandria 
in  Egypt.  This  establishment  was  afterwards 
extended  so  as  to  embrace  many  things  besides 
books;  but  in  the  beginning  they  constituted 
its  sole,  as  they  always  did  its  richest,  treas- 
ure." 

7.  Music.  —  In  Com.  v.  Nax,  13  Gratt.  (Va.) 
792,  under  a  statute  forbidding  the  sale  with- 
out license  of  goods,  wares,  merchandise,  or 
other  articles  manufactured  or  produced  out 
of  the  state,  an  indictment  which  charged  that 
the  defendant  "  unlawfully  did  sell  music  not 
manufactured  by  the  seller  within  this  state, 
without  having  a  license  therefor  according  to 
law,"  was  held  to  be  good,  it  sufficiently  ap- 
pearing that  music  is  a  species  of  goods, 
wares,  or  merchandise, 
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Definitions. 


MUSICIAN.  —  Sec  note  I. 
MUSLINS.   -  Sec  note  2. 
MUSSEL  BED.  —  See  note  3. 

MUST.  (See  aKo  the  title  May,  vol.  20,  p.  237.)  — The  Saxon  word  "  must  " 
is  used  m  statutes  to  place  beyond  doubt  or  cavil  what  is  intended.  It  is  more 
imperative  1  han  "  shall ;  "  4  but  it  has  not  always  been  construed  so  as  to  make 
it  absolutely  imperative. 5 

MUSTIZO.  —  A  mustizo,  within  the  meaning  of  the  South  Carolina  Act  of 
17.40  regulating  the  trial  of  free  Indians,  is  the  issue  of  a  negro  and  an  Indian.6 

MUTE.  (See  also  the  title  DEAF  AND  DUMB  PERSONS,  vol.  8,  p.  842.)  — 
See  note  7. 

MUTILATE  —  MUTILATION.  (See  also  the  title  ALTERATION  OF  INSTRU- 
MENTS, vol.  2,  p.  181.)  —  See  note  8. 


1.  Musician.  —  Within  an  ordinance  licensing 
Sti  musicians  it  has  been  held  that  the 
word  >n  11. lie  in  n  included  a  person  taking  part 
in  a  procession  or  parade  of  the  Salvation 
ArmVi  s°  called,  and  engaged  in  playing  upon 
a  cornet.  Com.  v.  Plaisied,  148  Mass.  375,  23 
Am.  &  Eng.  Corp.  Cas.  102. 

2.  Muslins.  —  See  U.  S.  v.  Albert,  60  Fed. 
Rep.  1013.  And  see  generally  the  title  Rev- 
enue Laws. 

3.  Mussel  Bed.  —  In  King  7).  Young,  76  Me. 
76,  it  was  held  that  a  mussel  bed  over  which 
the  water  flowed  at  every  tide  was  not  an 
i 3 1  ind. 

4.  Must. —  Eaton  v.  Alger,  57  Barb.  (N.  Y.) 
179,  in  which  case  it  was  said  that  the  word 
must  "  has  not  yet  been  twisted  by  judicial 
construction,  like  the  words  'may'  and 
'  shall,'  into  meaning  something  else."  See 
also  Hemmer  v.  Hustace,  51  Hun  (N.  Y.)  457. 

5.  Not  Always  Imperative.  —  Code  Civ.  Pro. 
N.  Y.,  §  757,  provides  that  in  case  of  death 
of  a  party,  if  the  cause  of  action  survives,  the 
court  must,  on  motion,  allow  or  compel  the 
action  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.  It  has  been 
held  that  the  word  must,  as  used  in  this  sec- 
tion, is  imperative  only  so  far  as  to  require 
that  where  the  right  of  continuance  exists  it 
must  be  granted  on  motion  without  putting 
the  party  to  supplemental  pleading,  and  that 
the  court  still  has  a  legal  discretion  to  refuse 
an  application  in  an  equity  case  where  there 
has  been  laches.  Coit  v.  Campbell,  82  N.  Y. 
509.  See  also  Pringle  v.  Long  Island  R.  Co., 
157  N.  Y.  too;  Mason  v.  Sanford,  137  N.  Y. 
497;  Merrill  v.  Shaw,  5  Minn.  148. 

Code  Civ.  Pro.  N.  Y.,  §  544,  provides  that 
"  the  court  *  *  *  in  a  proper  case  must, 
upon  such  terms  as  are  just,"  permit  a  supple- 
mental pleading.  It  was  held  that  the  court 
has  a  discretion  to  permit  or  to  refuse  a  sup- 
plemental pleading,  but  that  discretion  must 
be  exercised  reasonably,  and  not  capriciously 
or  wilfully.  Spears  v.  New  York,  72  N.  Y. 
442. 

For  other  instances  see  Jenkins  v.  Putnam, 
106  N.  Y.  272;  Wallace  v.  Feely,  (C.  PI.  Spec. 
T.)  61  How.  Pr.  (N.  Y.)  225,  affirmed  88  N.  Y. 
646. 

6.  Miller  v.  Dawson,  Dudley  L.  (S.  Car.) 
176.  See  also  Anderson  v.  Millikin,  9  Ohio 
St.  574;  White  v.  Tax  Collector,  3  Rich.  L.  (S. 
Car.)  136. 

7.  8tanding  Mute,  —  Under  the  old  system, 


if  the  prisoner  stood  mute  it  was  deemed  that 
no  trial  could  be  had.  If  a  plea  could  not  be 
extorted  from  him,  and  it  was  ascertained  that 
he  was  not  dumb  ex  visitatione  Dei,  he  was 
sentenced  as  on  conviction.  But  as  the  legal 
system  developed,  methods  of  procedure 
yielded  in  importance  to  substantial  rights, 
and  the  courts  were  authorized  to  enter  a  plea 
of  not  guilty  for  a  prisoner  who  declined  to 
plead,  and  to  investigate  the  question  of  his 
guilt  upon  this  enforced  plea.  State  v.  Ward, 
48  Ark.  36.  See  also  4  Black.  Com.  324, 
325- 

Where  a  defendant  stood  mute  it  was  con- 
tended for  him  that  the  court  had  no  jurisdic- 
tion to  try  him,  and  had  no  power  to  enter  a 
plea  of  not  guilty  for  him,  or  to  proceed  to 
trial  as  if  he  had  pleaded  not  guilty.  It  was 
held  that  the  court  had  power  to  try  a  person 
who  refused  to  plead  to  an  information  or  who 
wilfully  stood  mute  when  arraigned  on  it, 
without  entering  for  him  a  plea  of  not  guilty, 
and  had  a  right  to  proceed  in  such  trial  as  if 
there  were  a  plea  of  not  guilty,  even  though  no 
statute  of  the  United  States  specifically  pre- 
scribed such  mode  of  procedure  in  the  case  of 
an  information.  U.  S.  v.  Borger,  19  Blatchf. 
(U.  S.)  249. 

8.  Mutilation.  —  In  Jersey  City,  etc.,  R.  Co. 
v.  Morgan,  160  U.  S.  289,  it  was  contended  by 
defendant  that  a  coin  tendered  to  it  by  plaintiff 
was  not  legal  tender,  because  it  had  been  mu- 
tilated. The  trial  judge  said:  "Mutilation 
implies  the  taking  away  of  some  part.  It  is 
not  mutilated  in  the  ordinary  sense  of  the 
term.  A  portion  of  it  is  gone  only  by  use,  by 
currency;  and  that  happens  to  any  coin  after 
it  has  passed  through  numerous  hands."  And 
this  was  supported  on  appeal. 

Mutilation  and  Alteration. —  In  Btidges  v. 
Winters,  42  Miss.  143,  the  court  drew  a  distinc- 
tion between  the  alteration  of  an  instrument, 
which  was  said  to  be  an  act  done  by  the  party 
entitled  to  the  instrument,  and  the  spoliation 
or  mutilation  of  an  instrument,  which  is  the 
act  of  a  stranger  without  the  participation  of 
the  party  interested.  See  also  the  title  Alter- 
ation of  Instruments,  vol.  2.  p.  185. 

Wills.  (See  also  the  title  Wills.)  —  A  statute 
provided  that  no  will  should  be  revoked  unless 
the  testator  should  "  destroy  or  mutilate  "  it. 
A  testator  drew  pencil  lines  across  his  signa- 
ture, with  intent  to  revoke,  but  left  the  signa- 
ture still  legible.  This  was  held  to  be  mutila- 
tion. Woodfill  v.  Patton,  76  Ind.  575,  40  Am. 
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MUTINY.  (See  also  the  titles  BARRATRY,  vol.  3,  p.  859;  MARINE  INSUR- 
ANCE, vol.  19,  p.  930;  Master  and  Servant,  vol.  20,  p.  3;  Masters  of 
VESSELS,  vol.  20,  p.  193;  SEAMEN.)  —  A  mutiny  is  "insurrection  against 
authority;  revolt  against  discipline;  resistance  of  officers,  by  sailors,  soldiers, 
or  marines."  1 

MUTUAL  —  MUTUALITY.  —  The  adjective  "  mutual  "  is  defined  as  recipro- 
cally acting  or  related  ;  reciprocally  receiving  ;  reciprocally  given  and  received  ; 
reciprocal;  interchanged;  as,  mutual  love,  assistance,  advantage,  aversion.2 


Rep.  269.  The  court  said  "  Mutilate  means 
something  less  than  toial  destruction.  Mere 
mutilation  of  a  will  would  not  of  itself  take 
from  a  will  all  legal  force.  A  mutilation, 
however,  which  takes  from  the  instrument  an 
element  essential  to  its  validity  would  have 
the  effect  to  revoke  il.  To  mutilate,  in  the 
sense  in  which  it  is  generally  used  by  law 
writers  and  by  judges  means  to  render  imper- 
fect. We  often  find  courts  speaking  of  '  rec- 
ords mutilated  by  erasures  '  and  '  records 
mutilated  by  corrupt  interlineations.'  " 

1.  Mutiny.  —  And.  L.  Diet. 

Mutiny  and  Insurrection. —  In  McCargo  v. 
New  Orleans  Ins.  Co.,  10  Rob.  (La.;  202,  43 
Am.  Dec.  180,  it  was  held  that  the  terms  mu- 
tiny and  "  insurrection,"  as  used  in  a  marine 
insurance  policy,  were  substantially  identical 
in  meaning. 

2.  Mutual.  —  Sharon  v.  Sharon,  75  Cal.  31, 
in  which  case  it  was  said:  "  The  assumption 
of  rights  and  duties  by  the  parties  must  be 
mutual,  and  the  code  is  given  effect  if  they  ate 
assumed  between  and  towards  each  other. 
The  title  of  a  tale  by  a  great  novelist  —  '  Our 
Mutual  Friend'  —  has  been  much  criticised 
as  a  misapplication  of  terms,  and  il  presents, 
perhaps,  the  only  instance  in  standard  litera- 
tuie  of  the  application  of  the  word  mutual  to 
that  which  cannot  be  interchanged."  This 
case  arose  upon  the  construction  of  the  words 
'  mutual  assumption  "  in  the  California  Code, 
which  provided  that  consent  alone  would  not 
constituie  a  marriage,  but  that  it  must  be  fol- 
lowed by  a  solemnization  or  by  a  mutual 
assumption  of  marital  rights,  duties,  and 
obligations. 

Mutual  Aid.  —  In  Boyd  v.  State,  53  Ala.  606, 
it  was  said:  "  The  caption  of  the  act  we  are 
construing  is,  '  to  establish  a  mutual-aid  asso- 
ciation and  to  raise  funds  for  the  common- 
school  system  of  Alabama.'  Whether  this  title 
embraces  two  subjects,  or  whether  the  two 
purposes  are  so  connected  as  to  become  one 
subject,  we  deem  it  unnecessary  to  determine 
in  this  case.  Mutual  aid,  however,  would 
seem  to  imply  an  association  or  enterprise  en- 
tered upon  by  more  persons  than  one,  for  rc- 
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ciprocal  support,  aid,  or  assistance  between 
the  associates.  To  predicate  mutual  aid  of  a 
partnership  or  joint  adventure,  in  any  of  the 
ordinary  avocations,  formed  or  conducted  on 
joint  account  and  for  common  profit,  is  cer- 
tainly a  strained  consiruction  of  language. 
Nor  is  it  easy  to  perceive  how  such  joint  ad- 
ventute  for  mutual  piofit  and  the  laising  of 
funds  for  the  common-school  system  of  Ala- 
bama can  become  one  subject." 

Mutual  Negligence.  —  I  n  Hamilton  v.  Des 
Moines  Valley  K.  Co.,  36  Iowa  39,  it  was  said: 
"  In  the  twelfth  insttuction  given  by  the  court 
the  jury  are  informed  that  '  where  theie  has 
been  mutual  negligence,  and  the  negligence 
of  each  party  was  the  proximate  cause  of  the 
injury,  no  action  whatever  can  be  sustained 
by  the  partv  receiving  injuries  under  such  cir- 
cumstances.' It  is  insisted  that  the  adjective 
mutual  here  used  describes  the  character  of 
the  negligence,  whether  it  be  the  want  of  ordi- 
nary or  extraordinary  care.  The  word  means 
'  reciprocal,'  done  by  each  olhei,  and  expresses 
the  idea  of  negligence  on  the  pan  of  both  par- 
ties, and  by  no  means  indicates  the  chararter 
or  degree  of  the  negligence  of  either  or  boih. 
The  language  of  the  instruction  is  copied  fn  m 
the  opinion  of  this  court  in  Haley  v.  Chicago, 
etc.,  R.  Co.,  21  Iowa  15  (25),  and  is  used  with 
propriety  in  the  instruction." 

Mutuality  Compared  with  Consideration.  —  See 
Bryant  v.  (Sale,  5  Vt.  420.  See  also  the  title 
Consideration,  vol.  6,  p.  667. 

Mutuality  of  Contract  means  an  obligation  on 
each  to  do  or  permit  something  in  considera- 
tion of  the  act  or  promise  of  the  other.  It 
does  not  imply  that  every  siipulation  is  abso- 
lute and  unqualified.  Spear  v.  Orendotf,  26 
Md.  43. 

Paris  Mutual  —  French  Pool.  (Sue  also  the 
title  Gaming,  vol.  14,  p.  664.)— In  Com.  v, 
Simonds,  79  Ky.  618,  it  was  held  that  a  nut- 
chine  known  as  French  pool  or  Paris  mutual, 
used  in  betting  on  horseracing,  was  a  contri- 
vance used  in  betting  within  the  gaming  law. 
See  also  Elias  v.  Gill,  92  Ky.  573.  And  see 
James  v.  State,  63  Md.  249,  for  a  description 
of  this  device. 
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I.  General  Rule  as  to  Application  of  Statute  of  Limitations,  242. 
II.  What  Constitute,  244. 

1.  In  General,  244. 

2.  1  terns  Must  Be  on  Both  Sides,  245. 

3.  Payments  Alone  Not  Sufficient,  246. 

4.  Intent  --  Different  Character  of  Items,  246. 
III.  Manner  of  Keeping,  247. 

CROSS-REFERENCES. 

See  also  the  titles  ACCOUNTS,  vol.  1,  p.  433;  LIMITATION  OF  ACTIONS, 
vol.  19,  pp.  210,  276. 

I.  General  Rule  as  to  Application  of  Statute  of  Limitations.  —  It  was 

early  decided  in  England  that  the  statute  of  limitations  attached  only  from 
the  date  of  the  last  item  on  either  side  of  a  mutual  account,  and  that  it  made 
no  difference  upon  which  side  the  last  item  was.1  This  rule  has  been  gen- 
erally followed  in  England  and  the  United  States,  and  in  most  of  the  states 
statutes  declaratory  thereof  have  been  enacted.2    The  rule  does  not  obtain  in 


1.  Early  English  Cases.  —  Cranch  v.  Kirkman, 
Peaks  N.  P.  (ed.  1795)  121 ;  Calling  v.  Skould- 
ing,  6  T.  R.  189. 

2.  General  Rule  —  England.  —  Forbes  v.  Skel- 
ton,  8  Sim.  335;  Mills  v.  Fowkes,  5  Bing.  N. 
Cas.  455,  35  E.  C.  L.  175;  Ord  v.  Ruspini,  2 
Esp.  569;  Waller  v.  Lacy,  1  M.  &  G.  54,  39  E. 
C.  L.  3+9;  Coitam  v.  Partridge,  4  M.  &  G.  271, 
43  E.  C.  L.  146;  Williams  v.  Griffiths,  2  C.  M. 
&  R.  45;  Purdon  v.  Purdon,  10  M.  &  W.  562; 
Ashby  71.  James,  11  M.  &  W.  542;  Ex  p. 
Peachy,  Deac.  551,  38  E.  C.  L.  593;  Cranch  v. 
Kirkman,  Peake  N.  P.  (ed.  1795)  121;  Catling 
v.  Skouldinj;,  6  T.  R.  189. 

United  States.  —  Mandeville  v.  Wilson,  5 
Cranch  (U.  S.)  15;  Ex  p.  Storer,  Davies  (U.  S.) 
294;  Toland  v.  Sprague,  12  Pet.  (U.  S.)  300; 
Corinne  Mill,  etc.,  Co.  v.  Toponce,  152  U.  S. 
405. 

Alabama.  —  Wilson  v.  Calvert,  18  Ala.  274; 
Ware  v.  Manning,  86  Ala.  238;  Marr  v.  South- 
wick,  2  Port.  (Ala.)  351. 

Arkansas.  —  Higgs  v.  Warner,  14  Ark.  196. 

California .  —  Kuiz  v.  Fleisher,  67  Cal.  93. 

Connecticut.  —  Ashley  v.  Hill,  6  Conn.  248. 

Delaware.  —  Booth  v.  Stockton,  1  Harr. 
(Del.)  51 ;  Moore  v.  Morris,  1  Penn.  (Del.;  412. 

Georgia.  —  Schall  v.  Eisner,  58  Ga.  190;  Mor- 
ris v.  Root,  65  Ga.  686;  Madden  v.  Blain,  66 
Ga.  49;  Flournoy  v.  Wooten,  71  Ga.  168;  Ford 
v.  Clark,  72  Ga.  760;  Gunn  v.  Gunn,  74  Ga. 
555.  58  Am  Rep.  447;  Adkins  v.  Hutchings, 
79  Ga.  260;  Reid  v.  Wilson.  109  Ga.  424. 

Indiana. — Sanders  v.  Sanders,  48  Ind.  84; 
Chunbers  v.  Chambers,  78  Ind.  400;  Buntin 
71.  Lagow,  1  Blackf.  (Ind.)  373:  Knipe7/.  Knipe, 
2  Blackf.  (Ind  )  340. 

Iowa.  —  Thorn  v.  Moore,  21  Iowa  285;  Moser 
v.  Crooks,  32  Iowa  172;  Tucker  v.  Quimby,  37 
Iowa  17;  Mills  v.  Davies,  42  Iowa  91;  Keller 


v.  Jackson,  58  Iowa  629;  Porter  v.  Chicago, 
etc.,  R.  Co.,  99  Iowa  351. 

Kansas.  —  Waffle  v.  Short,  25  Kan.  503. 
Maine.  —  Davis  v.  Smith,  4  Me.  337;  McLel- 
lan  v.  Crofton,  6  Me.  308. 

Maryland.  —  Beltzhoover  v.  Yewell,  11  Gill 
&  J.  (Md.)  212. 

Massachusetts.  —  Penniman  v.  Rotch,  3  Met, 
(Mass.)  216;  Union  Bank  v.  Knapp,  3  Pick. 
(Mass.)  96,  15  Am.  Dec.  182;  Bass  v.  Bass,  6 
Pick.  (Mass.)  362,  8  Pick.  (Mass.)  187;  Gold  v. 
Whitcomb,  14  Pick.  (Mass.)  188;  Cogswell  v. 
Dolliver,  2  Mass.  217,  3  Am.  Dec.  45;  Safford 
v.  Barney,  121  Mass.  300;  Eldridge  v.  Smith, 
144  Mass.  35. 

Michigan  —  Kimball  v.  Kimball,  :6  Mich. 
218;  Campbell  v.  White,  22  Mich.  178;  White 
v.  Campbell,  25  Mich.  463;  Sperry  v.  Moore, 
42  Mich.  354;  Matterof  Hiscock,  79  Mich.  536; 
Lester  v.  Thompson,  91  Mich.  250;  Burch  v. 
Woodworth,  68  Mich.  519. 

Minnesota.  —  Taylor  v.  Parker,  17  Minn.  469; 
Gordon  v.  Ven,  55  Minn.  105. 

Mississippi.  —  Abbey  v.  Owens,  57  Miss.  810; 
Davis  v.  Tiernan,  2  How.  (Miss.)  786. 

Missouri.  —  Finney  v.  Brant,  19  Mo.  42; 
Penn  v.  Watson.  20  Mo.  13;  Chad  wick  v. 
Chadwick,  115  Mo.  581;  Beeler  v.  Finnel,  85 
Mo.  App.  438. 

New  Jersey.  —  Smith  v.  Ruecastle,  7  N.  J.  L. 
357;  Hibler  v.  Johnston,  18  N.  J.  L.  266; 
Belles  v.  Belles,  12  N.  J.  L.  339;  Woolley 
v.  Osborne,  39  N.  J.  Eq.  55. 

New  York.  —  Kimball  v.  Brown,  7  Wend. 
(N.  Y.)  322;  Edmondstone  v.  Thomson,  15 
Wend.  (N.  Y.)  554;  Chamberlin  v.  Cuyler.  9 
Wend.  (N.  Y.)  126;  Sickles  v.  Mather,  20 
Wend.  (N.  Y.)  72,  32  Am.  Dec.  521;  Helms  v. 
Otis,  5  Lans.  (N.  Y.)  137;  Coster  v.  Murray,  5 
Johns.  Ch.  (N.  Y.)  522,  20  Johns.  (N.  Y.)  576, 
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New  Hampshire1  and  has  been  modified  in  Vermont.11' 

Indebtedness  No  Extinction  Without  Application.  —  Mutual  indebtedness  does  not 
work  an  extinguishment  of  the  respective  debts  without  an  application  of 
them  to  each  other  by  the  concurrent  act  of  the  parties.3 

If  There  Is  Any  Hiatus  in  a  Mutual  Account  That  Exceeds  the  Statutory  Period,  the  items 
beyond  it  are  not  saved,  because  the  account  is  not  considered  to  be  an  oper 
account  after  that.4 


ii  Am.  Dec.  333;  Ramchander  v.  Hammond, 
2  Johns.  (N.  Y.)  200:  Green  v.  Disbrow,  79  N. 
Y.  1,  35  Am.  Rep.  496;  Becker  v.  Jones,  37 
Hun  (N.  Y.)  35;  Adams  v.  Olin,  6r  Hun  (N. 
V.)  318;  Tuckers.  Ives,  6  Cow.  (N.  Y.)ig3; 
Ochs  v.  Frey,  47  N.  Y.  App.  Div.  390;  Haffner 
v.  Schmuck,  49  N.  Y.  App.  Div.  193,  affirmed 
168  N.  Y.  649. 

North  Carolina.  —  Mauney  v.  Coit,  86  N. 
Car.  463;  Stokes  v.  Taylor,  104  N.  Car.  399; 
Newsome  v.  Person,  2  Hayw.  (3  N.  Car.)  242; 
McNaughton  v.  Norris,  1  Hayw.  (2  N.  Car.) 
216;  Hussey  v.  Burgwyn,  6  Jones  L.  (51  N. 
Car.)  385;  Green  v.  Caldcleugh,  1  Dev.  &  B. 
(18  N.  Car.)  321. 

Oregon. — The  Victorian,  24  Oregon  121,  41 
Am.  St.  Rep.  838. 

Pennsylvania.  —  Brady  v.  Colhoun,  1  P.  & 
W.  (Pa.)  140;  Chambers  v.  Marks,  25  Pa.  St. 
296;  Beaty  v.  Bordwell,  gr  Pa.  St.  438;  Mat- 
tern  v.  McDivitt,  113  Pa.  St.  402;  Thomson  v. 
Hopper,  1  W.  &  S.  (Pa.)  467;  Van  Swear- 
ingen  v.  Harris,  1  W.  &  S.  (Pa.)  356;  Hay  v. 
Kramer,  2  W.  &  S.  (Pa.)  137;  Carmalt  v.  Post, 
8  Watts  (Pa.)  406;  App  v.  Dreisbach,  2  Ravvle 
(Pa.)  287;  Ingram  v.  Sherard,  17  S.  &  R. 
(Pa.)  347;  Seilzinger  v.  Alspach,  (Pa.  1886)4 
All.  Rep.  203;  McFarland  v.  O'Neil,  155  Pa. 
St.  260. 

Rhode  Island.  —  Cargill  v.  Atwood,  18  R.  I. 
303- 

South  Carolina.  —  Turnbull  v.  Strohecker,  4 
McCord  L.  (S.  Car.)  210;  Fitch  v.  Hilleary,  1 
Hill  L.  (S.  Car.)  292;  Sumter  v.  Morse,  2  Hill 
Eq.  (S.  Car.)  92;  Taylor  v.  M'Donald,  2  Mill 
(S.  Car.)  178. 

Texas.  —  Pridgen  v.  Hill,  12  Tex.  374;  Prid- 
gen  v.  McLean,  12  Tex.  420. 

Utah,  —  Toponce  v.  Corinne  Mill,  etc.,  Co., 
6  Utah  439. 

Virginia.  —  Moore  v.  Mauro,  4  Rand.  (Va.) 
488. 

Wisconsin.  —  Hannan  v.  Engelmann,  49 
Wis.  278. 

Every  new  item  and  credit  in  an  account 
given  by  one  party  to  the  other  is  an  admis- 
sion of  there  being  some  unsettled  account  be- 
tween them,  the  amount  of  which  is  afterwards 
to  be  ascertained.  Catling  v.  Skoulding,  6  T. 
R.  193. 

1.  In  New  Hampshire  a  different  rule  is  fol- 
lowed. In  that  state,  items  in  mutual  ac- 
counts, within  six  years  next  before  action 
brought,  constitute  of  themselves  no  admission 
of  an  unsettled  account  extending  beyond  six 
years,  nor  any  evidence  of  a  promise  to  pay  a 
balance  so  as  to  take  a  case  out  of  the  statute 
of  limitations.  Gage  v.  Dudley,  64  N.  H.  271; 
Russell  v.  Copp,  5  N.  H.  154;  Blair  v.  Drew,  6 
N.  H.  235.  It  seems  that  the  only  exception 
made  in  regard  to  accounts  by  the  statute  of 
limitations  is  the  excepting  of  accounts  "  such 
os  concern  the  trade  of  merchandise  between 


merchant  and  merchant,  their  factors  and  serv- 
ants." Gage  v.  Dudley,  64  N.  H.  271.  The 
doctrine  in  regard  to  all  other  accounts  is  that 
an  acknowledgment,  in  order  to  take  a  case 
out  of  the  statute,  must  contain  an  unqualified 
admission  of  a  previous  subsisting  debt  which 
the  party  is  liable  and  willing  to  pay.  Gage 
v.  Dudley,  64  N.  H.  271;  Ventris  v.  Shaw,  14 
N.  H.  422;  Livermore  v.  Rand,  26  N.  H.  85; 
Douglas  v.  Elkins,  28  N.  H.  26;  Manning  v. 
Wheeler,  13  N.  H.  487;  Holt  v.  Gage,  60  N.  H. 
536;  Blair  v.  Drew,  6  N.  H.  235;  Bennett  v. 
Davis,  1  N.  H.  19. 

Where  there  are  mutual  accounts  and  the 
plaintiff  brings  suit,  the  defendant  may  set  off 
so  much  of  his  account  as  accrued  within  six 
years  prior  to  the  plaintiff's  suit.  Rollins  v. 
Horn,  44  N.  H .  591. 

2.  Vermont  Rule. —  In  George  v.  Vermont 
Farm  Machine  Co.,  65  Vt.  290,  it  was  said: 
"  Whatever  the  law  is  elsewhere,  we  regard  it 
as  settled  in  this  state  that  in  mutual  accounts 
the  statute  begins  to  run  ftom  the  date  of  the 
transaction  evidenced  by  the  last  item  of  credit 
proved  on  the  trial,  and  not  from  the  date  of 
the  transaction  evidenced  by  the  last  item  of 
debt."  See  also  Abbott  7/.  Keith,  11  Vt.  525; 
Hodge  v.  Manley,  25  Vt.  210,  60  Am.  Dec.  253; 
Hutchinson  v.  Pratt,  2  Vt.  149;  Wood  v.  Bar- 
ney, 2  Vt.  369;  Strong  v.  McConnell.  5  Vt.  338; 
Prentiss  v.  Stevens.  38  Vt.  159. 

If,  in  mutual  accounts  between  two  persons, 
there  are  items  of  both  debit  and  credit  made 
within  six  years  preceding  the  death  of  one  of 
them,  the  whole  will  be  exempted  from  the 
operation  of  the  statute  of  limitations,  though 
the  accounts  may  have  begun  more  than  six 
years  before.  Hutchinson  v.  Pratt,  2  Vt.  146. 
See  also  Wood  v.  Barney,  2  Vt.  369. 

3.  Indebtedness  Must  Be  Applied.  —  Carnalt  v. 
Post,  8  Watts  (Pa.)  406;  Beaty  v.  Bordwell,  91 
Pa.  St.  438;  Mattern  v.  McDivitt,  113  Pa.  St. 
402;  Seitzinger  v.  Alspach,  (Pa.  1886)  4  Atl. 
Rep.  203. 

4.  Effect  of  Hiatus  for  More  than  Statutory 
Period.  —  Cottam  v.  Partridge,  4  M.  &  G.  271, 
43  E.  C.  L.  146;  Booth  v.  Stockton,  1  Harr. 
(Del.)  51 ;  Perry  v.  Chesley,  77  Me.  303;  Lancey 
11.  Maine  Cent.  R.  Co.,  72  Me.  38;  Gould  v. 
Whitcomb,  14  Pick.  (Mass.)  188;  Lester  v. 
Thompson,  91  Mich.  250;  Abbey  v.  Owens,  57 
Miss.  810;  Hibler  v.  Johnston,  18  N.  J.  L. 
266;  Chamberlin  v.  Cuyler,  9  Wend.  (N.  Y.) 
126. 

Open  Distinguished  from  Open  and  Mutual  Ac- 
count.—  When  an  open  account  is  kept  by  one 
person  against  another,  each  item  is  a  distinct 
and  substantive  cause  of  action;  and  if  the 
statutory  period  of  limitation  elapses  without 
admission  or  acknowledgment  of  an  item,  that 
item  is  barred  by  the  statute  of  limitations. 
But  it  is  otherwise  in  accounts  which  are  open 
and  mutual,  for  in  such  case  the  statute  does 
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What  Constitute. 


Ml'l'UAL  AL\  OVNTS. 


In  General. 


Termination  of  Account.  —  A  mutual  account  is  terminated  when  a  final  balance 
i-^  arrived  at,  w  hich  is  to  constitute  an  independent  debt,1  and  on  such  a  stated 
account  the  statute  runs  from  its  date.2 

II.  What  Constitute  —  1.  In  General.  —  A  mutual  account  is  a  course  of 
dealing  where  each  party  furnishes  credit  to  the  other  on  the  reliance  that 
upon  settlement  the  accounts  will  be  allowed,  so  that  one  will  reduce  the 
balance  due  on  the  other.3 


not  begin  to  run  against  each  item  while  such 
accounts  continue  open  and  mutual,  but  runs 
only  from  the  time  of  the  last  item.  Moore  v. 
Morris,  I  Penn.  (Del.)  413.  See  also  Gold  v. 
Whitcomb,  14  Pick.  (Mass.)  188. 

Termination  of  Account.  —  An  assignment  for 
the  benefit  of  creditors  terminates  the  account. 
Van  Patten  v.  Bedow,  75  Iowa  589. 

Where  the  parties  to  a  mutual  account  stipu- 
late for  a  time  of  closing  it,  either  expressly  or 
by  implication,  the  statute  of  limitations  will 
ran  on  the  balance  from  that  time.  Higgs  v. 
Warner,  14  Ark.  192. 

Death. —  In  In  re  Huger,  100  Fed.  Rep.  805, 
a  statute  providing  that  th.:  statute  of  limita- 
tions should  begin  to  run  on  mutual  accounts 
only  from  the  date  of  the  last  item  was  held 
not  to  apply  to  an  entry  which  was  not  made 
until  after  the  death  of  the  party  charged. 

1.  Mutual  Account  Terminates  on  Statement.  — 
Gunn  v.  Gunn,  74  Ga.  555.  And  see  the  title 
Accounts,  vol.  1,  p.  456. 

2.  Statute  Runs  on  Stated  Account  from  Date.  — 
Clark  v.  Alexander,  8  Scott  147;  Mills  v. 
Fowkes,  7  Scott  444:  Williams  v.  Griffiths,  2 
C.  M.  &  R  45:  Cottam  v.  Partridge,  4  M.  & 
Gr.  271,  43  E.  C.  L.  146;  Waller  v.  Lacy,  1  M. 
&  G.  54,  39  E.  C.  L.  349;  Toland  v.  Sprague, 
12  Pet.  (U.  S.)  300;  Spring  v.  Gray,  6  Pet.  (U. 
S.)  156;  Higgs  v.  Warner,  14  Ark.  192;  Brack- 
enrilge  v.  Baltzell,  1  Ind.  333;  Keller  v.  Jack- 
son, 58  Iowa  629;  McLellan  v.  Crofton,  6  Me. 
308;  Union  Bank  v.  Knapp,  3  Pick.  (Mass.)  96; 
Ramchander  v.  Hammond,  2  Johns.  (N.  Y.) 
200.  See  also  the  lilies  Accounts  ut  supra; 
Limitation  of  Actions,  vol.  19,  p.  193. 

3.  What  Constitute.  —  Matter  of  Hiscock,  79 
Mich.  538;  Lester  v.  Thompson,  91  Mich.  250. 

Mutual  accounts  are  those  having  original 
charges  by  persons  againsl  each  other;  ac- 
counts kept  between  merchants.  Purvis  v. 
Kroner,  18  Oregon  416. 

For  other  definitions  to  the  same  effect,  see 
Robarts  v.  Robarts,  1  M.  &  P.  487,  17  E.  C. 
L.  191;  Gordon  v.  Lewis,  2  Sumn.  (U.  S.)  143, 
628;  Gass  v.  Stinson,  3  Sumn.  (U.  S.)  98;  Fox 
v.  Fisk,  6  How.  (Miss)  346:  Edmondstone  v. 
Thomson,  15  Wend.  (N.  Y.)  556;  Huebnerz/. 
Roosevelt,  6  Daly  (M.  Y.)  337;  Ross  v.  Ross,  6 
Hun  (N.  Y  )  81;  Lorkwojd  v.  Hansen,  16  Ore- 
gon 102;  Ingram  v.  Sherard,  17  S.  &  R.  (Pa.) 
347;  Cunningham  v.  Guignar,  Dudley  L.  (S. 
Car.)  351. 

In  Safford  v.  Barney,  121  Mass.  300,  the 
court  said  that  in  order  to  prove  a  mutual  and 
openaccountcurrent.it  was  sutficienl  to  prove 
mutual  dealings  between  the  parties,  consist- 
ing of  sales  made  or  services  performed  by 
each  pirty  10  or  for  the  other,  creating  mutual 
debts  which  by  mutual  agreement  were  to  be 
set  off  against  each  other.  See  also  Penniman 
v.  Rotch,  3  Met.  (Mass.)  216;  Eldridge  v. 
Smith,  144  Mass.  36. 
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The  rule  that  items  within  the  period  of  lim- 
itation draw  after  them  items  beyond  that 
period  is  strictly  confined  to  mutual  accounts 
between  two  parties  showing  a  reciprocity  of 
dealing.  There  must  be  a  mutual,  or,  as 
sometimes  expressed,  an  alternate  course  of 
dealing,  giving  rise  to  cross-demands  upon 
which  the  parlies  might  respectively  maintain 
actions.  Crum  v.  Higold,  32  111.  App.  285, 
quoted  and  approved  in  Miller  v.  Cinnamon,  Ib8 
111.  456.  See  also  Catling  v.  Skoulding,  6  T. 
R.  189;  Reid  v.  Wilson,  109  Ga.  424:  Chad- 
wick  v.  Chadwick,  it?  Mo.  586;  Penn  v.  Wat- 
son, 20  Mo.  13;  Green  v.  Disbrow,  79  N.  Y.  1, 
35  Am.  Rep.  496. 

As  to  the  Consideration  of  Mutual  Accounts  see 
the  title  Accounts,  vol   1,  p.  455. 

Uniting  Two  Accounts  —  Maritime  Liens.  —  A 
Pennsylvania  statute  (Bright.  Purd.  Dig.  Laws 
Pa.  1894,  p.  147)  gives  a  lien  for  work  and  ma- 
terials furnished  on  vessels  navigating  certain 
rivers,  and  limits  its  duration  to  two  years. 
Under  this  statute  a  person  cannot  join  two 
separate  accounts  for  work  and  materials  dat- 
ing at  different  periods  so  as  to  extend  the  lien 
of  one  of  them  beyond  two  years.  Rees  v. 
June.  153  Pa.  St.  56.  See  generally  the  title 
Maritime  Liens,  vol.  19.  p.  1079. 

Number  of  Items.  —  In  Matter  of  Gladke,  45 
N.  Y.  App.  Div.  625,  it  was  held  that  an  ac- 
count on  which  there  appeared  10  have  been 
but  three  credits  in  five  years  was  not  a 
mutual,  open,  and  current  account. 

So  of  an  account  containing  two  separate 
items  for  work,  two  years  apart,  and  no  pay- 
ment. Fennell  v.  Black,  (Supm.  Ct.  App.  T.) 
24  Misc.  (N.  Y.)  728. 

Cause  of  Action.  —  It  has  been  held  to  he  nec- 
essary that  each  party  should  have  a  demand 
or  right  of  action  against  the  other  to  consti- 
tute a  mutual  account.  Warren  v.  Sweeney, 
4  Nev.  101;  Peck  v.  New  York,  etc.,  U.  S. 
Mail  Steamship  Co.,  5  Bosw.  (N.  Y.)  226; 
Lowbar  v.  Smith,  7  Pa.  St.  381;  Adams  v. 
Carroll,  85  Pa.  St.  209;  Ingiam  v.  Sheiard,  17 
S.  &  R.  (Pa.)  347.  Compare  Green  v.  Disbrow, 
79  N.  Y.  1,  35  Am.  Rep  496,  where,  in  holding 
that  a  set-off  need  not  necessarily  be  such  a 
demand  as  would  constitute  a  cause  of  action, 
a  number  of  ihe  preceding  cases  were  criti- 
cised. 

Other  Persons  than  Merchants.  —  The  excep- 
tion of  the  statute  of  limitations  extends  10  all 
persons,  whether  merchants  or  others.  Mur- 
ray v.  Coster,  20  Johns.  (N.  Y.)  576,  11  Am. 
Dec.  333;  Green  v.  Disbrow,  79  N.  V.  r,  35 
Am.  Rep.  496;  Seiizinger  v.  Alspach,  (!'a.  1S86) 
4  Atl.  Rep  203;  Mattern  v.  McDivitt,  113  Pa. 
St.  402.  See  also  in  this  connection  the  titles 
Accounts,  vol.  1,  p.  449  et  seq.;  Limitation  of 
Actions,  vol.  19,  p.  276,  wheie  it  is  shown  that 
the  application  of  the  rule  is  so  limited  in  some 
jurisdictions. 
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MUTUAL  ACCOUNTS.      Items  Must  Be  on  Both  Sides. 


Mutuality  of  Parties.  —  The  mutual  accounts  and  dealings  which  will  save  a 
balance  on  either  side  from  the  bar  of  the  statute  of  limitations  must  be  those 
between  the  accounting  parties,  and  the  whole  transaction  must  be  of  such  a 
character  as  to  raise  a  legal  presumption  that  the  accounts  are  intended  to 
apply  to  the  payment  or  extinguishment  of  each  other,  and  thus,  like  pay- 
ments on  a  note,  operate  as  an  acknowledgment  of  the  precedent  indebted- 
ness. 1 

2.  Items  Must  Be  on  Both  Sides.  —  Where  the  items  in  an  account  are  all 
charges  against  one  party  and  in  favor  of  the  other,  it  is  not  a  mutual  account. 
It  lacks  the  very  essential  element  to  make  it  such  —  mutuality.  Such  an 
account  does  not  show  a  system  of  mutual  dealings  and  of  reciprocal  demands 
between  the  parties.  Such  a  case  does  not  come  within  the  rule  that  items 
within  the  prescribed  statutory  limit  draw  after  them  other  items  beyond  that 
period.'- 


Reciprocal  Demand  Synonymous  with  Mutual 
Account. — See  Gieea  v.  Disbrow,  79  N.  Y.  1, 
35  Am.  Rep.  496. 

Balance.  —  In  Abbott  v.  Keith,  ir  Vt.  525,  ii 
was  said  "  In  ordinary  cases  of  mutual  deal- 
ings no  obligation  is  created  in  regard  to  each 
particular  item,  butonlvfor  the  balance.  And 
it  is  the  constantly  varying  balance  which  is 
the  debl."  See  also  Green  v.  Disbrow,  79  N. 
Y.  1,  35  Am.  Rep.  496;  Hodge  v.  Mauley,  25 
Vt.  210,  60  Am.  Dec.  253;  Trueman  v.  Fenton. 
2  Cowp.  544,  1  Smith  Lead.  Cas.  1455. 

It  is  not  necessary  that  a  balance  should  be 
struck.  Safford  v.  Barney,.  121  Mass.  300; 
Penniman  v.  Rotch,  3  Met.  (Mass.)  216. 

Burden  of  Proof  —  Disavowal  by  Defendant.  — 
The  plaintiff  cannot  enter  a  credit  of  recent 
date  which  the  defendant  disavows,  without 
supporting  it  with  proper  proof.  Hibler  v. 
Johnston,  18  N.  J.  L.  266;  Taylor  v.  M'Don- 
ald,  2  Mill  (S.  Car.)  178. 

And  that  1  he  burden  is  upon  the  plaintiff, 
see  Dunn  v.  Fleming,  73  Wis.  545. 

Question  of  Fact,  —  Any  act  which  the  jury 
may  consider  as  an  acknowledgment  of  there 
being  an  open  account  is  sufficient  to  take  the 
case  out  of  the  statute  of  limitations.  Catling 
v.  Skoulding,  6  T.  R.  193.  See  also  Milier  v. 
Cinnamon,  168  111  458;  Becker  v.  Jones,  37 
Hun  (N.  Y.)  35;  and  generally  the  title  Limi- 
tation of  Ac i  ions.  vol.  it),  p.  304. 

A  Memorandum  of  Bills  Accepted  for  Accommo- 
dation, on  the  account  books  of  the  acceptor 
and  the  drawer,  is  not  an  item  proved  on  a 
mutual  account  which  will  save  transactions 
in  an  account  over  six  years  old  from  the  stat- 
ute of  limitations.  Such  bills  are  the  drawer's 
own  debt,  and  do  not  create  any  indebtedness 
from  the  acceptor.  Stickney  v.  Eaton,  4  Allen 
(Mass.)  108.  See  the  title  Accommodation 
Paper,  vol.  r,  p.  351  et  seq.,  p.  371  etseq. 

Credit  Extended  on  Account  of  Indebtedness.  — 
The  existence  of  an  indebtedness  by  A  to  B, 
and  an  extension  of  credit  to  B  by  A  by  rea- 
son thereof,  constitute  a  mutual  account. 
Reid  v.  Wilson,  109  Ga.  424. 

Service  on  the  One  Hand  and  Board  on  the  Other 
have  been  held  to  constitute  a  mutual  account 
within  the  statute.  Schall  v.  Lisner,  58  Ga. 
190. 

Contracts  for   Services  —  Mutual  Accounts.  — 

See  Hiy  v.  Peterson,  6  Wyu.  419;  also  the 
titles  Limitation  ok  Actions,)  vol.  19,  p.  209 
et  seq.;  Master  and  Servant,  vol.  20,  p.  23. 


Goods  to  Be  Paid  for  in  Other  Goods  and  pay- 
ments made  in  goods  according  to  this  arrange- 
ment have  beenheldnottoconstituteamutual 
account.    Lowber  v.  Smith,  7  Pa.  St.  381. 

Property  Received  and  Credited  Makes  an  Ac- 
count Mutual. —  Norton  v.  Larco.  30  Cal.  127, 
&9  Am.  Dec.  70;  Green  v.  Disbrow,  79  N.  Y. 
1,  35  Am.  Rep.  496. 

Tenants  in  Common.  —  See  Haiiston  v.  Sum- 
ner, 106  Ala.  381;  Dickinson  v.  Williams,  11 
Cush.  (Mass.)  258,  59  Am.  Dec.  142.  See  also 
the  title  Joint  Tenants  and  Tenants  in  Com- 
mon. 

Partners.  —  In  Bradford  v.  Spyker,  32  Ala. 
134,  it  was  held  that  the  accounts  between  co- 
partners were  mutual. 

1.  Eldridge  v.  Smith,  144  Mass.  35;  Green  v. 
Ames,  14  N.  Y.  225;  Stewart's  Appeal,  105  Pa. 
St.  307. 

In  Hammond  v.  Hale,  61  Iowa  38,  ii  was 
held  that  where  one,  on  purchasing  a  business, 
agreed  with  his  vendor  to  pay  a  balance  which 
the  latter  owed  on  an  open  account,  it  thereby 
ceased  to  be  a  continuous,  open,  and  current 
account,  and  payments  made  by  the  vendee 
did  not  have  the  effect  of  starting  anew  the 
running  of  the  statute. 

2.  Items  Must  Be  on  Both  Sides  —  Fttgland.  — 
Robarts  v.  Robarts,  1  M.  &  P.  487,  17  E.  C.  L. 
191;  Ashby  v.  James,  11  M.  W.  542;  Smith 
v.  Fortv,  4  C.  &  P.  126,  19  E.  C.  L.  305;  Cotes 
v.  Harris,  Bull.  N.  P.  150. 

United  States.  —  Spring  v.  Gray,  6  Pet.  (U. 
S.)  161 ;  Toland  v.  Sprague,  12  Pet.  (U.  S.)  300. 
Alabama.  ■ —  Ware  v.  Manning,  86  Ala.  238. 
Illinois.  — Thompson  v.  Reed,  48  111.  118. 
Maine.  —  Baker  v.  Mitchell,  59  Me.  223. 
Massachusetts.  —  Gold  v.  Whitcornb,  14  Pick. 
(Mass.)  188. 

Michigan.  —  Kimball  v.  Kimball,  16  Mich. 
217;  Matter  ol  Hiscock,  79  Mich.  537. 

Mississippi. — Fox  v.  Fisk,6How  (Miss.)346. 
Arew  Jersey.  —  Belles  v    Belles,  12  N.   J.  L. 
339;  Gulick  ?'.  Princeton,  etc.,  Turnpike  Co  , 
14  N.  J   L.  545 

New  York. —  Hallock  v.  Losee,  1  Sandf.  (N. 
Y.)  220;  Palmer  v.  New  Yotk,  2  Sandf.  (N.  Y.) 
318;  Cuck  v.  Ouackenbush,  13  Hun  (N.  Y.) 
107;  Coster  v.  M  111  ray,  5  Johns.  Ch.  (N.  Y.)  522, 
20  Johns.  (N.  Y  )  S7'>,  11  Am.  Dec.  333;  Kim- 
ball v.  Brown,  7  Wend.  (N.  Y.)  322;  Chamber* 
lin  v.  Cuyler,9  Wend.  (N.  Y.)  126;  Edmondstone 
v.  Thomson,  15  Wend.  (N.  Y.)  554;  Atwater  v. 
Fowler,  I  Edw.  (N.  Y.)  417. 
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What  Constitute. 


MUTUAL  ACCOUNTS. 


Intent. 


3.  Payments  Alone  Not  Sufficient.  —  An  account  of  items  upon  one  side  and 
paj  ments  merely  upon  the  other  is  not  a  mutual  account.1  The  payments  do 
not  in  such  case  enter  into  the  account.  They  are  at  once  applied  and  reduce 
the  account.  But  money  in  the  form  of  a  loan  may  be  a  proper  charge  or 
cu  dit  in  a  mutual  account  so  as  to  save  it  from  the  operation  of  the  statute.2 

4.  Intent  —  Different  Character  of  Items.  —  To  constitute  mutual  and  open 
accounts  within  the  meaning  of  the  rule,  there  must  be  a  mutual  agreement, 
express  or  implied,  that  the  items  of  the  account  on  one  side  are  to  be  set  off 

The  fact  that  there  are  mutual  debts  is  not 


against  the  items  of  the  other. 
enough.3 

Pennsylvania. — Allison  v.  Pennington,  7 
W.  &  S.  (Pa.)  180;  Ingram  v.  Sherard,  17  S.  & 
R.  (Pa.)  347;  Hay  v.  Kramer,  2  W.  &  S.  (Pa.) 
137;  Lowber  v.  Smith,  7  Pa.  St.  381;  Adams  v. 
Carroll,  85  Pa.  St.  209;  Mattern  v.  McDivitt, 
113  Pa.  St.  410. 

South  Carolina.  — Turnbull  v.  Strohecker,  4 
McCord  L.  (S.  Car.)  210. 

7V.f<M-.  —  Guichard  v.  Superveile,  11  Tex. 
522;  Leavitt  v.  Gooch,  12  Tex.  95;  Judd  v. 
Sampson,  13  Tex.  19;  Richardson  v.  Vaughan, 
86  Tex.  93. 

Vermont. — Abbott  v.  Keith,  n  Vt.  525; 
Chipman  v.  Bates,  5  Vt.  143;  Munson  v.  Rice, 
18  Vt.  53;  Hodge  v.  Manley,  25  Vt.  210,  60 
Am.  Dec.  253. 

Wisconsin.  —  Butler  v.  Kirby,  53  Wis.  188; 
Fitzpatrick  v.  Phelan,  58  Wis.  250;  Dunn  v. 
Fleming,  73  Wis.  545. 

Articles  Sold  on  Credit  Not  a  Mutual  Account. 
—  Effinger  v.  Henderson,  33  Miss.  449;  Low- 
ber v.  Smith,  7  Pa.  St.  381  {criticised  in  Green 
v.  Disbrow,  79  N.  Y.  1,  35  Am.  Rep.  496); 
Richardson  v.  Vaughan,  86  Tenn.  93. 

A  Single  Item  does  not  constitute  a  mutual 
account.  Cohen  v.  Shwarts,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  820. 

Credit  for  Goods  Returned  does  not  constitute  a 
mutual  account.  Campbell  v.  White,  22  Mich. 
178;  Hay  v.  Kramer,  2  W.  &  S.  (Pa.)  137. 

The  Rule  Is  Otherwise  in  Missouri.  —  Chad- 
wick  v.  Chad  wick,  115  Mo.  586;  Ring  v.  Jami- 
son. 66  Mo.  424.  Compare  Loeffel  v.  Hoss,  11 
Mo.  App.  133;  Thompson  v.  Brown,  50  Mo. 
App.  314- 

1,  Payments  —  California.  —  Fraylor  v. 
Sonora  Min.  Co.,  17  Cal.  594;  Adams  v.  Pat- 
terson, 35  Cal.  122. 

Georgia. — Gunn  v.  Gunn,  74  Ga.  555,  58 
Am.  Rep.  447;  Lark  v.  Cheatham,  80  Ga.  r; 
Liseur  v.  Hitson,  95  Ga.  527. 

Illinois.  —  Crum  v.  Higold,  32  111.  App.  282; 
Harris  v.  Jackson  County  Agricultural  Board, 
9  111.  App.  272. 

Indiana.  —  Prenatt  v.  Runyon,  12  Ind.  174. 

Louisiana.  —  Dixon  v.  Lyons,  13  La.  Ann. 
160;  Looney  v.  Levy,  35  La.  Ann.  1012. 

Maine.  —  Dyer  v.  Walker,  51  Me.  104. 

Maryland.  —  Webster  v.  Byrnes,  32  Md.  86. 

Massachusetts.  —  Penniman  v.  Rotch,  3  Met. 
(Mass.)  223;  Gold  v.  Whitcomb,  14  Pick.  (Mass.) 
188;  Parker  v.  Schwartz,  136  Mass.  30. 

Minnesota.  —  Cousins  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  219. 

Mississippi .  —  Abbey  v.  Owens,  57  Miss.  810. 

Missouri.  —  Harrison  v.  Hall,  8  Mo.  App. 
167;  Regan  v.  Williams,  88  Mo.  App.  577. 

Nebraska.  —  Mizer  v.  Emigh,  (Neb.  1901)  88 
N.  W.  Rep.  479. 

Nevada.  —  Warren  v.  Sweeney,  4  Nev.  ior. 


New  Jersey.  —  Belles  v.  Belles,  12  N.  J.  L. 
339- 

New  York.  —  Raux  v.  Brand,  90  N.  Y.  309; 
Bodell  v.  Gibson,  23  Hun  (N.  Y.)  40;  Peck  v. 
New  York,  etc  ,  U.  S.  Mailship  Co.,  5  Bosw. 
(N.  Y.)  226;  Compton  v.  Bowns,  (C.  PI.  Gen. 
T.)  5  Misc.  (N.  Y.)  215,  23  Civ.  Pro  (N.  Y.)  225. 

North  Carolina  —  Green  v.  Caldcleugh,  1 
Dev.  &  B.  L.  (18  N.  Car.)  320. 

Pennsylvania.  — Ingram  v.  Sherard,  17  S.  & 
R.  (Pa.)  347;  Hay  v.  Kramer,  2  W.  &  S.  (Pa.) 
137;  Lowber  v.  Smith,  7  Pa.  St.  381;  Adams 
v.  Carroll,  85  Pa.  St.  209;  Mattern  v.  McDivitt, 
113  Pa.  St.  402. 

Texas.  —  Guichard  v.  Superveile,  11  Tex. 
522:  Judd  v.  Sampson,  13  Tex.  19. 

Vermont.  —  Abbott  v.  Keith,  ri  Vt.  525: 
Hodge  v.  Manley,  25  Vt.  210,  60  Am.  Dec.  253; 
Plimpton  v.  Gleason,  57  Vt.  604. 

Wisconsin.  —  Fitzpatrick  v.  Phelan,  58  Wis. 
250. 

Examples.  —  A  claim  for  a  balance  due  for 
work  done,  after  deducting  a  single  payment, 
does  not  constitute  a  case  involving  a  mutual 
account.  Lockwood  v.  Hansen,  16  Oregon 
102. 

Payments  applied  to  one  or  more  specific 
items  of  an  account  are  not  within  the  excep- 
tion.   Harris  v.  Howard,  56  Vt.  695. 

In  MacDonald  v.  Jaffa,  53  N.  Y.  App.  Div. 
484,  it  was  held  that  an  account  for  services 
rendered,  consisting  of  items  on  one  side  and 
payments  on  the  other,  was  not  a  mutual  ac- 
count. 

But  where  articles  of  personal  property  are 
delivered  by  a  debtor  to  his  creditor,  who  has 
an  account  against  him,  it  will  not  be  pre- 
sumed that  they  were  delivered  in  payment, 
but  they  are  considered  as  matters  of  set-off. 
although  the  party  making  the  entry  as  a 
credit  affixes  a  value  thereto.  Norton  v.  Larco, 
30  Cal.  127,  89  Am.  Dec.  70.  See  also  Green 
v.  Disbrow,  79  N.  Y.  1,  35  Am.  Rep.  496; 
Schall  v.  Eisner,  58  Ga.  igo;  Payne  v.  Walker, 
26  Mich.  60.  Compare  Warren  v.  Sweeney,  4 
Nev.  101. 

2.  Loans. —  Knipe  v.  Knipe,  2  Blackf.  (Ind.) 
340;  Parker  v.  Schwartz,  136  Mass.  30;  Raux 
v.  Brand,  90  N.  Y.  309;  Plimpton  v.  Gleason, 
57  Vt.  604. 

3.  Intent  —  England. —  Spong  v.  Wright,  9 
M.  &  W.  629. 

United  States.  —  Howe  v.  Sheppard,  2  Sumn. 
(U.  S.)  410;  Gordon  v.  Lewis,  2  Sumn.  (U.  S.) 
143;  Gass  v.  Stinson,  3  Sumn.  (U.  S.)  98. 
Arkansas.  —  Higgs  v.  Warner,  14  Ark.  196. 
California.  —  Adams  v.   Patterson,  35  Cal. 
3      122;  Kutz  v.  Fleisher,  67  Cal.  93. 

Georgia.  —  Ford  v.  Clark,  72  Ga.  760;  Gunn 
v.  Gunn,  74  Ga.  555. 
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Keeping.         MUTUAL  ACCOUNTS  — MUTUAL  COMBAT.  Definition. 


Different  Kinds  of  items.  —  The  mere  existence  of  disconnected  and  opposing 
demands  of  a  different  nature  between  two  parties  will  not  take  the  case  out 
of  the  statute  of  limitations.1 

III.  MANNER  OF  KEEPING.  —  It  matters  not  whether  each  party  keeps  the 
account  in  his  own  favor  or  one  keeps  the  accounts  on  both  sides,  since  it  is 
not  the  form  of  the  entries,  but  the  fact  of  the  mutual  crediting,  that  is  to  be 
considered.3 


MUTUAL  ASSENT.  —  See  the  title  Contracts,  vol.  7,  p.  88. 

MUTUAL  BENEFIT  OR  BENEVOLENT  ASSOCIATIONS.  —  See  the  titles 
Benevolent  or  Beneficial  Associations,  vol.  3,  p.  1041 ;  Mutual  Insur- 
ance, post. 

MUTUAL  COMBAT.  (See  also  the  titles  Assault  and  Battery,  vol.  2, 
p.  952;  Murder  and  Manslaughter,^/^,  p.  83;  Prize  Fights;  Self- 


Maine.  —  Dyer  v.  Walker,  51  Me.  104; 
Sawyer  v.  Lufkin,  58  Me.  429. 

Maryland.  —  Webster  v.  Byrnes,  32  Md. 
86. 

Massachusetts.  —  Dickinson  v.  Williams,  n 
Cush.  (Mass.)  258,  59  Am.  Dec.  142:  Penni- 
man  v.  Rotch,  3  Met.  (Mass.)  216;  Safford  v. 
Barney,  121  Mass.  300;  Parker  v.  Schwartz, 
136  Mass.  30;  Eldridge  v.  Smith,  144  Mass.  35. 

Michigan.  —  Kimball  v.  Kimball,  16  Mich. 
217;  Hollywood  v.  Reed,  55  Mich.  308. 

Mississippi.  —  Fox  v.  Fisk,  6  How.  (Miss.) 
346;  Abbay  v.  Hill,  64  Miss.  340. 

New  Jersey.  —  Wool  ley  v.  Osborne,  39  N.  J. 
Eq-  54- 

New  York.  —  Huebner  v.  Roosevelt,  6  Daly 
(N.  Y.)  337.  And  see  Cuck  v.  Quackenbush, 
13  Hun  (N.  Y.)  109. 

North  Carolina.  —  Green  v.  Caldcleugh,  I 
Dev.  &  B.  L.  (18  N.  Car.)  321,  28  Am.  Dec. 
567. 

Pennsylvania.  —  Ingram  v.  Sherard,  17  S.  & 
R.  (Pa.)  347;  Adams  v.  Carroll,  85  Pa.  St. 
209;  Stewart's  Appeal,  105  Pa.  St.  307;  Mat- 
tern  v.  McDivitt,  113  Pa.  St.  402. 

Vermont.  —  Hodge  v.  Manley,  25  Vt.  210,  60 
Am.  Dec.  253;  Chapman  v.  Goodrich,  55  Vt. 
354- 

West  Virginia.  —  Roots  v.  Mason  City  Salt, 
etc.,  Co.,  27  W.  Va.  483. 

Wisconsin.  —  Dunn  v.  Fleming,  73  Wis.  545. 

Where  credits  are  entered  by  the  payee  with- 
out the  consent  or  knowledge  of  the  payor, 
they  will  not  check  the  statute  of  limita- 
tions. Regan  v.  Williams,  88  Mo.  App.  577; 
Mizet  v.  Emigh,  (Neb.  igoi)  88  N.  W.  Rep. 
47Q- 

But  in  Davis  v.  Smith,  48  Vt.  52,  it  was  held 
that  a  plaintiff  might  defeat  the  bar  of  the 
statute  by  the  entry  of  an  item  of  credit  which 
represents  a  legal  indebtedness  in  favor  of  the 
defendant,  though  the  latter  neglects  to  charge 
it  in  his  account  and  insists  upon  its  omis- 
sion. 

1.  Different  Kinds  of  Items.  —  Stickney  v. 
Eaton,  4  Allen  (Mass.)  108;  Green  v.  Cald- 
cleugh, 1  Dev.  &  B.  L.  (18  N.  Car.)  321,  28 
Am.  Dec.  567;  Stokes  v.  Taylor,  104  N.  Car. 
399.  See  also  Ware  v.  Manning,  86  Ala.  238; 
Loeffel  v.  Hoss,  11  Mo.  App.  133. 

Where  the  transactions  are  remote  and  there 
is  nothing  in  their  own  nature  or  the  evidence 
in  a  case  to  connect  them,  there  can  be  no 
propriety  in  extending  the  exception  of  the 


statute  to  embrace  them.  Belles  v.  Belles,  12 
N.  J.  L.  339. 

"  They  [mutual  accounts]  may  therefore  in- 
clude charges  for  goods  sold, services  rendered, 
money  advanced,  as  in  the  way  of  trade  or 
business,  for  these  all  enter  into  the  accounts 
of  business  men  as  parts  of  their  business, 
trade,  or  merchandising.  But  they  would  not 
include  matters  out  of  the  trade  or  profession 
of  eithet  party,  as  money  lent  on  bond  or  mort- 
gage or  due  on  the  purchase  of  real  estate,  un- 
less the  debtor  by  some  act  of  his  adopted 
them  as  part  of  such  an  account."  Green  v. 
Ames,  14  N.  Y.  225. 

Pennsylvania.  —  In  Mattern  v.  McDivitt,  113 
Pa.  St.  410,  it  was  held  that  it  was  never 
meant  that  where  there  was  an  account  on 
one  side,  a  demand  on  the  other,  founded  on 
note,  bond,  record,  or  the  like,  constitutes  a 
mutual  account  between  the  parties  within  the 
exception.  See  also  Clark  v.  Maguire,  35  Pa. 
St.  259. 

Award  or  Judgment.  —  The  exception  of  the 
statute  as  to  mutual  accounts  is  not  applicable 
to  an  award  or  a  judgment.  Searles  v.  Lum, 
81  Mo.  App.  607. 

2.  Account  Kept  by  Only  One  Party.  —  Gunn  v. 
Gunn,  74  Ga.  555;  Kimball  v.  Kimball,  16 
Mich.  211;  Green  v.  Disbrow,  79  N.  Y.  r,  35 
Am.  Rep.  496;  Chambers  v.  Marks.  25  Pa.  St. 
29O. 

"  In  Theobald  v.  Stinson,  38  Me.  149,  jol- 
lotvcd  by  Dyer  v.  Walket,  51  Me.  104,  the  court 
held  that  to  constitute  '  mutual  accounts  ' 
each  party  must  have  one  or  more  written 
charges  against  the  other.  Thereupon  the 
legislature  added  to  the  section  the  clause: 
'And  it  shall  be  deemed  a  mutual  and  open 
account  current  when  there  have  been  mutual 
dealings  between  the  parties,  the  items  of 
which  are  unsettled,  whether  kept  or  proved 
by  one  party  or  both.'"  Lancey  v.  Maine 
Cent.  R.  Co.,  72  Me.  37. 

Manner  of  Keeping  Accounts.  —  It  appears  that 
the  particular  mode  of  keeping  such  an  ac- 
count is  unimportant,  whether  on  books  or 
loose  scraps  of  paper,  or  without  any  written 
charges,  or  whether  it  is  all  kept  in  one  shape 
or  in  different  forms.  Abbott  v.  Keith,  11  Vt. 
525.  See  also  Moore  v.  Morris,  I  Penn.  (Del.) 
412;  Haffner  v.  Schmuck,  49  N.  Y.  App.  Div. 
193,  affirmed  168  N.  Y.  649  (accounts  partly  in 
English  and  partly  in  German);  Hodge  v. 
Manley,  25  Vt.  210  60  Am.  Dec.  253. 
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Definitions.  MUTUAL   CONSENT— MUTUAL  DEBTS.  Definitions. 


DEFENSE.)  —  When  two  persons  meet  not  intending  to  quarrel,  and  angry 
w  ords  suddenly  arise,  and  a  conflict  springs  up  in  which  blows  are  given  on 
both  sides  without  much  regard  to  who  is  the  assailant,  there  is  a  mutual 
combat."  Hut  it  is  not  necessary  that  there  should  be  mutual  blows  to  con- 
stitute a  mutual  combat;  where  one  of  the  parties  is  killed  by  the  first  blow, 
the  combat  is  mutual  if  an  intention  to  fight  existed.3 

MUTUAL  CONSENT.    (See  also  CONSENT,  vol.  6,  p.  663.)  —  See  note  3. 

MUTUAL  COVENANTS.  —  See  note  4. 

MUTUAL  CREDITS.    (See  also  the  titles  Insolvency  and  Bankruptcy, 

vol  16,  p.  630;  Mutual  Accounts,  ante;  Set-off,  Recoupment,  and 
Counterclaim;  and  see  Mutual  Debts,  post.)  —  It  seems  that  a  mutual 
credit  is  a  knowledge  on  both  sides  of  an  existing  debt  due  to  one  party  and 
credit  by  the  other  party  founded  on  and  trusting  to  that  debt,  as  a  means  of 
discharging  it.5 

MUTUAL  DEALINGS.  —  See  note  6. 

MUTUAL  DEBTS.   (See  also  Mutual  Credits,  ante.)  —  See  note  7. 


1.  Mutual  Combat.  —  Com.  v.  Webster,  5 
Cush.  (Mass  )  295 

2.  Mutual  Blows  Not  Essential. — Tate  v.  State, 
46  Ga.  148. 

3.  Mutual  Consent.  —  A  California  statute 
provided  that  in  criminal  cases  the  judge's 
charge  to  the  jury  musl  be  reduced  to  writing, 
and  that  an  oral  charge  could  be  given  only  "  by 
the  mutual  consent  of  the  parlies."  Where 
it  appeared  from  the  minutes  of  the  trial  that 
an  oril  charge  was  expressly  waived,  it  was 
held  that  this  could  not  be  construed  otherwise 
than  as  a  mutual  consent.  People  v.  Kearney, 
43  Cal.  383. 

4.  Mutual  Covenants.. — See  the  title  Cove- 
nants, vol  8,  p.  43.  See  also  Bailey  v.  White, 
3  Ala.  331. 

5.  Mutual  Credits.  —  Munger  v.  Albany  City 
Nat.  Bank,  85  N.  Y.  590,  King  v.  King,  9  N. 
J.  Eq.  44- 

Mutual  Credits  and  Mutual  Debts  Distinguished. 

—  The  term  mutual  credits  impoits  something 
more  than  mutual  debts.  //;  re  Voetter,  4 
Fed.  Rep.  634. 

In  Libby  v.  Hopkins,  104  U.  S.  306,  it  was 
said:  "  The  plaintiffs  insist  that  the  term  mu- 
tual credits  is  more  comprehensive  than  the 
term  '  mutual  debts  '  in  the  statutes  relating 
to  set-off;  that  credit  is  synonymous  with  trust, 
and  the  trust  or  credit  need  not  be  money  on 
both  sides;  that  where  there  is  a  deposit  of 
property  on  one  side  without  authority  to  turn 
it  into  money,  no  debt  can  arise  out  of  it;  but 
where  there  are  directions  to  turn  it  inio 
money  it  may  become  a  debt,  the  reason  being 
that  when  turned  into  money  it  becomes  like 
any  other  mutual  debt.  *  *  *  We  cannot 
assent  to  th2=_-  vie ws,  and  they  receive  but 
Utile  support  from  the  adjudged  cases." 

English  Bankruptcy  Act.  —  See  Naoroji  v. 
Chanered  Bank,  L.  R.  3  C.  P.  444;  Young  v. 
Bengal  Bank,  1  Moo.  P.  C.  150;  Astley  v. 
Gurney,  L.  R  4  C.  P.  714. 

6.  Mutual  Dealings  —  Set-off.  —  See  Youngs 
v.  Little,  15  N.  J.  L.  r;  Cumberland  Bank  v. 
Hann,  18  N.  J.  L.  222;  Van  Wagoner  v.  Pat- 
erson  Gas  Light  Co.,  23  N.  J.  L  304.  And  see 
the  title  Set-off,  Recoupment,  and  Counter- 


claim. 
English  Bankruptcy  Act. 


See  In  re  Dai n trey, 


(1900)  1  Q.  B.  546;  Eberle's  Hotel,  etc.,  Co.  v. 
Jonas,  18  Q.  B.  D.  465. 

7.  Mutual  Debts  —  Set-off.  (See  also  the  title 
Set-off,  Recoupment,  and  Counterclaim.)  — 
In  Patterson  v.  Paiterson,  59  N.  Y.  579.  it  was 
said:  "Mutual  debts,  in  the  purview  of  a 
statute  of  set-off,  are  not  merely  those  which 
are  owing,  but  those  also  which  are  due  and 
payable,  on  each  of  which  the  cause  of  action 
has  accrued  and  exists  at  the  same  time." 

The  expressions  mutual  debts,  "dealing 
together,"  and  "  indebted  to  each  other  "  con- 
vey Ihe  same  meaning  in  these  statutes.  Pate 
v.  Gray,  Hempst.  (U.  S  )  155. 

Where  a  person  has  given  to  a  town  a  bond 
in  a  criminal  cause  and  he  has  a  claim  against 
the  town,  such  a  claim  cannot  be  set  off  against 
the  bond;  they  are  not  mutual  debts.  Wal- 
lingford  v.  Hall,  45  Conn.  350. 

In  Meeker  v. Thompson,  43  Conn.  80,  it  was 
said  :  "The  word  nere  ssarily  imports  that  1  here 
must  be  reciprocal  obligations  between  the 
parties  to  be  affected  by  the  set-off  in  order 
that  the  cross-debts  may  justly  compensate 
each  other. 

In  Scott  v.  Armstrong,  T46  U.  S.  507,  it  was 
said:  "  In  equiiy,  relief  was  usually  accorded, 
says  Mr.  Justice  Slory  (Eq.  Jur..  §  1435), 
'  where,  although  there  are  mutual  and  inde- 
pendent debts,  yet  there  is  a  mutual  credit  be- 
tween the  parties,  founded,  at  the  time,  upon 
the  existence  of  some  debts  due  by  the  credii- 
ing  party  to  the  other  By  minual  credit,  in 
the  sense  in  which  the  terms  are  here  used, 
we  are  to  understand  a  knowledge  on  both 
sides  of  an  existing  debt,  due  to  one  party, 
and  a  credit  by  the  other  party  founded  on 
and  trusting  to  such  debt,  as  a  means  of  dis- 
charging it.'  This  definition  is  hardly  broad 
enough  to  cover  all  the  cases  where,  as  the 
learned  commentator  concedes,  there  being  a 
'connection  between  the  demands,  equity  acts 
upon  it,  and  allows  a  set-off  under  particu- 
lar circumstances'  (section  1434.).  Courts  of 
equity  frequently  deviate  from  the  strict  rule 
of  mutuality  when  the  justice  of  the  particular 
case  requires  it,  and  the  ordinary  rule  is  that 
where  the  mutual  obligaiions  have  grown  out 
of  the  same  transaction,  insolvency  on  the  one 
hand  justifies  the  set-off  of  the  debt  due  upon 
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MUTUAL  DEMANDS.  —  See  note  i. 

the  oiher."  See  also  Blount  v.  Windley,  95 
U.  S.  177;  Carr  v.  Hamilton,  129  U.  S.  262; 
Scammon  v.  Kimball,  92  U.  S.  362. 

English  Bankruptcy  Acts  —  Mutual  Debts  and 
Mitual  Credits.  —  See  Exp.  Deeze,  1  Atk.  228; 
J:x  p.  Ockenden,  1  Atk.  235;  Rose  v.  Hart,  8 
Taunt.  499,  4  E.  C.  L.  185;  Smith  v.  Hodson, 
4  T.  R.  2ii;  Easum  v.  Cato,  5  B.  &  Aid.  861, 
7  E.  C.  L.  282. 

1.  Mutual  Demands.  —  An  action  was  brought 
against  the  city  of  Boston  to  recover  money 
due  to  the  plaintiff  for  his  services  as  a  teacher 
in  the  public  schools  in  the  city.    The  real 


party  in  interest  was  one  Odin,  to  whom  this 
claim  had  been  assigned,  and  the  city  sought 
to  set  off  certain  unpaid  taxes  assessed  to  said 
Odin  and  anolher,  as  assignees  of  a  third 
person.  It  was  held  that  taxes  assessed  upon 
a  citizen  are  neither  demands  founded  on  a 
judgment  nor  contracts  between  the  parties, 
and  therefore  these  taxes  and  the  claim  did 
not  constitute  mutual  demands.  There  was 
a  want  of  mutuality  in  the  parties.  Peirce  v. 
Boston,  3  Met.  (Mass.)  520.  See  also  the  title 
Set-off,  Recoupment,  and  Counterclaim. 
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CROSS-REFERENCE. 


See  the  title  INSURANCE,  vol.  16,  p.  830,  and  the  references  there  given. 

I.  DEFINITION.  —  Mutual  insurance  is  that  system  of  insurance  by  which 
the  members  of  the  association  or  company  mutually  insure  each  other.*  A 
mutual  company,  therefore,  is  one  in  which  the  members  are  both  the  insurers 
and  the  insured.  The  premiums  paid  by  them  constitute  the  fund  which  is 
liable  for  the  losses  and  expenses,  and  in  them  is  vested  the  control  and  regu- 
lation of  the  affairs  of  the  company.2  The  mutuality  of  obligation,  of  insur- 
ance:, and  of  all  the  advantages  is  the  main  and  essential  feature  of  such 
a  corporation,  that  must  not  in  any  respect  be  wanting,  superseded,  or 
impaired.  When  this  principle  of  mutuality  is  violated  in  any  essent'al  particu- 
lar of  its  business  management,  it  so  far  ceases  to  be  a  mutual  company.3 
But  the  mutual  principle  does  not  of  itself  require  that  all  persons  shall  be 
insured  upon  exactly  the  same  terms.4  The  premiums  may,  consistently 
with  this  principle,  in  the  absence  of  a  charter  provision  to  the  contrary,  be 
paid  in  cash  as  well  as  in  assessable  notes,  or  may  be  paid  in  both  cash  and 
notes.5    Nor  is  the  term  or  life  of  a  policy  a  determining  factor  in  respect  to 

1.  Mutual  Insurance  Defined.  —  Savage  v.  Y.  32;  White  v.  Haight,  16  N.  Y.  310;  Mygatt 
Medbury,  19  N.  Y.  32;  White  v.  Haight,  16  v.  New  York  Protection  Ins.  Co.,  21  N.  Y.  64; 
N.  Y.  310.    See  also  New  York  L.  Ins.  Co.  v.      Kennan  v.  Rundle,  81  Wis.  222. 

Styles,  14  App.  Cas.  381;  Schimpf  v.  Lehigh  3.  Kennan  v.  Rundle,  81  Wis.  212. 

Valley  Mut.  Ins.  Co.,  86  Pa.  St.  373  4.  Muller  v.  State  L.  Ins.  Co.,  (Ind.  App. 

2.  Mutual  Insurance  Company.  —  Union  Ins.  1901)60  N.  E.  Rep.  958;  Mygatt  v.  New  York 
Co.  v.  Hoge,  21  How.  (U.  S.)  35;  Spruance  v.  Protection  Ins.  Co.,  21  N.  Y.  52. 

Farmers',  etc.,  Ins.  Co.,  9  Colo.  73;  State  v.  5.  How  Premiums  May  Be  Paid  —  United 
Manufacturer's  Mut.  F.  Ins.  Co.,  91  Mo.  318;  States.  —  Union  Ins.  Co.  v.  Hoge,  21  How.  (U. 
Hart  v.  Achilles,  28  Barb.  (N.  Y.)  576;  Law-      S.)  35. 

rence  v.  N:elson,  21  N.  Y.  160,  affirming  4  Colorado. — Spruance  v.  Farmers',  etc.,  Ins. 
Bosw.  (M.  Y.)  240;  Savage  v.  Medbury,  19  N.      Co.,  9  Colo.  73. 
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the  principle  upon  which  insurance  is  carried  on.  An  insurance  company 
conducted  on  the  mutual  plan  may  issue  paid-up  policies  or  policies  for  a  term 
of  years  instead  of  for  life  without  doing  violence  to  the  mutual  principle.1 

A  Mutual  Company  Is  Somewhat  of  the  Nature  of  a  Partnership  ;  the  insured  becomes  a 

member  of  the  corporation  by  virtue  of  his  policy,  is  entitled  to  a  share  of 
the  profits,  and  is  responsible  for  the  losses  to  the  extent  of  his  premium 
paid  or  agreed  to  be  paid.3  Yet  an  incorporated  mutual  company  is  not  a 
partnership  in  the  strict  legal  sense  of  the  term,  and  when  it  has  policy  holders 
in  different  states  it  is  not  dissolved  by  war  between  the  states.3 

II.  Mutual  Companies  Distinguished  feom  Benevolent  or  Beneficial 
Associations.  —  The  line  of  distinction  between  mutual  insurance  companies 
and  benevolent  or  beneficial  associations  has  never  been  very  sharply  drawn, 
but  depends  in  a  great  measure  upon  the  local  statute  and  the  contract  made 
by  the  corporation  with  its  members.  The  subject  of  benevolent  or  bene- 
ficial associations  has  been  fully  treated  elsewhere  in  this  work,  and  the  line 
of  distinction  between  such  associations  and  insurance  companies  is  there 
pointed  out.'4 

III.  Mutual  Companies  Distinguished  from  Stock  Companies.  —  There  is 

an  essential  difference  between  stock  and  mutual  insurance  companies.  A 
stock  insurance  company  is  a  corporation  with  a  capital  stock,  organized  for 
the  profit  of  its  stockholders,  who  need  not  be  policy  holders.  Its  policies 
are  issued  solely  upon  the  credit  of  its  capital  stock  to  persons  who  may  be 
entire  strangers  to  the  corporation,  who  acquire  by  reason  of  their  policies  no 
right  of  membership  and  no  right  to  participate  in  its  profits,  and  who  sub- 
ject themselves  to  no  liability  by  reason  of  its  losses.8  In  all  these  respects 
it  differs  materially  from  a  mutual  company,  which  has  no  stock  or  stock- 
holders, and  ordinarily  no  other  fund  for  the  payment  of  claims  than  that 
arising  from  the  premium  notes,  or  the  cash  premiums  and  premium  notes, 
of  its  members.6  But  an  insurance  corporation  is  not  a  stock  company,  if  in 
other  respects  it  has  the  characteristics  of  a  mutual  company,  merely  because 
its  articles  of  incorporation  and  by-laws  provide  for  a  guaranty  fund,  not 
designed  to  be  any  part  of  the  working  capital  of  the  company,  but  to  be 

Connecticut.  —  Mutual  Ben.  L.   Ins.  Co.  v.  9;  Com.  v.  Merchants,  etc.,  Ins.  Co.,  2  Pear- 

Jarvis,  22  Conn.  133.  son  (Pa.)  428;  Com.  v.  Provident  L.,  etc.,  Co., 

Georgia.  —  Carlton  v.  Southern  Mut.   Ins.  9  Pa.  Dist.  479,  3  Dauphin  Co.  Rep.  (Pa.)  130, 

Co.,  72  Ga.  371.  6  Lack.  Leg.  N.  (Pa.)  140. 

Minnesota.  —  In  re  Minneapolis  Mut.  F.  Ins.  Wisconsin.  —  Davis  v.  Parcher,  etc.,  Co.,  82 

Co.,  49  Minn.  291.  Wis.  488;  Dewey  v.  Davis,  82  Wis.  500.  See 

Missouri.  —  State  v.  Manufacturer's  Mut.  also  Rundle  v.  Kennan,  79  Wis.  492. 

F.  Ins.  Co.,  91  Mo.  318.  Canada.  —  Duff  v.  Canadian  Mut.  Ins.  Co., 

New  York.  —  Mygatt  v.  New  York  Protec-  6  Ont.  App.  238. 

tion  Ins.  Co.,  21  N.  Y.  52;  Raegener  v.  Wil-  But  see  Corey  v.  Sherman,  96  Iowa  114. 

lard,  44  N.  Y.  App.  Div.  41;  White  v.  Havens,  1.  Com.  v.  Provident   L.,  etc..  Co.,  9  Pa. 

(Ct.  App.)  20  How.  Pr.  (N.  Y.)  177,  4  Abb.  Dist.  479,  3  Dauphin  Co.  Rep.  (Pa.)  130,  6 

App.  Dec.  (N.  Y.)  582;  Lawrence  v.  Nelson,  Lack.  Leg.  N.  (Pa.)  140. 

21  N.  Y.  158;  Jackson  v.  Roberts,  31  N.  Y.  2.  Schimpf  v.  Lehigh  Valley  Mut.  Ins.  Co., 

304;  Cooper  v.  Shaver,  41  Barb.  (N.  Y.)  151;  86  Pa.  St.  373;  Given  v.  Rettew,  162  Pa.  St. 

People  v.  Highland  Mut.  F.  Ins.  Co..  (Supm.  638;  Kraugh  v.  Lycoming  F.  Ins.  Co.,  77  Pa. 

Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  205.    Contra,  St.  19. 

Hart  v.  Achilles,  28  Barb.  (N.  Y.)  576.  3.  Mutual  Ben.  L.  Ins.  Co.  v.  Hillyard,  37 

Ohio. — Ohio   Mut.   Ins.    Co.    v.   Marietta  N.  J.  L.  444,  18  Am.  Rep.  741;  Cohen  v.  New 

Woolen  Factory,  3  Ohio  St.  348,  affirming  1  York  Mut.  L.  Ins.  Co.,  50  N.  Y.  610,  ro  Am. 

Ohio    Dec.    (Reprint)   577,    10   West   L.    J.  Rep.  522. 

466.  4.  See  the  title  Benevolent  or  Beneficial 

Pennsylvania.  —  Given  v.  Rettew,  162  Pa.  Associations,  vol.  3,  p.  104.1. 
St.  638;  Schimpf  v.  Lehigh  Valley  Mut.  Ins.  5.  Difference  Between  Mutual  and  Stock  Corn- 
Co.,  86  Pa.  St.  373;  Lehigh  Valley  F.  Ins.  Co.  panies.  —  See  the  title  Insurance,  vol.  16,  p. 
v.  Schimpf,  13  Phila.  (Pa.)  515,  34  Leg.  Int.  878. 

(Pa.)  298;  Lycoming  F.  Ins.  Co.  v.  Buck,  1  6.  Taylor  v.  North  Star  Mut.  Ins.  Co.,  46 

Luz.  Leg.  Reg.  (Pa.)  351;  American  L.  Ins.  Minn.  198;  Mygatt  v.  New  York  Protection 

Co.  v.  Isett,  4  Leg.  Gaz.  (Pa.)  170;  Lycoming  Ins.  Co.,  21  N.  Y.  64.    See  also  supra,  this 

F.  Ins.  Co.  v.  Newcomb,  I  Leg.  Chron.  (Pa.)  title,  Definition. 
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drawn  upon  only  in  case  of  emergency,  when  the  money  arising  from  assess- 
ments on  premium  notes  shall  be  insufficient  to  pay  losses;  money  obtained 
from  such  fund  to  be  regarded  as  a  mere  temporary  advancement  or  loan,  to 
be  refunded  on  the  order  of  the  directors.1  Nor  does  the  payment  of  a  cash 
premium  decide  the  character  of  a  policy  as  to  whether  it  is  mutual  or  stock, 
for  in  this  respect  a  mutual  company  resembles  a  stock  company  —  each  may 
insure  either  for  cash  or  for  a  note.3 

IV.  Mixed  Companies.  —  Under  some  charters  and  acts  of  incorporation 
insurance  companies  are  authorized  to  do  business  both  on  the  mutual  and  on 
the  stock  plan.3  One  insured  in  such  a  company,  in  the  absence  of  any 
statement  in  the  contract  in  which  category  he  is  included,  will  be  deemed 
to  be  insured  under  the  stock  or  mutual  plan  according  to  the  circumstances 
or  nature  of  the  particular  contract.4 

V.  ORGANIZATION  —  Incorporation  Not  Essential.  — At  common  law  a  mutual 
insurance  company  may  exist  without  incorporation.5  Where  such  a  company 
is  unincorporated  it  is  governed  by  the  general  law  of  partnership;  6  but  when 
incorporated  it  is  subject  to  the  terms  of  its  charter  or  act  of  incorporation.7 

Conditions  Precedent  to  Organization  and  Transaction  of  Business.  —  The  charters  and 
acts  of  incorporation  of  mutual  insurance  companies  generally  require  the 
fulfilment  of  certain  conditions  as  a  prerequisite  to  the  right  to  organize  and 
transact  business.8 

Organization  of  Life  Company  Exclusively  for  Temperate  Persons.  —  The  organization  of 
a  mutual  life-insurance  company  for  such  persons  only  as  are  temperate  in 
their  habits,  and  who  bind  themselves  to  continue  so,  is  not  contrary  to  law  or 
public  policy.9 

It  Is  Against  Public  Policy  to  charter  a  mutual  insurance  company  for  protec- 
tion against  losses  by  theft  and  for  the  recovery  of  stolen  property,  unless 


1.  Berry  v.  Anchor  Mut.  F.  Ins.  Co.,  94 
Iowa  135;  Corey  v.  Sherman,  96  Iowa  114, 
(Iowa  1894)  60  N.  W.  Rep.  232;  Mutual  Guar- 
anty F.  Ins.  Co.  v.  Barker,  107  Iowa  143,  70 
Am.  St.  Rep.  149;  Smith  v.  Sherman,  (Iowa 
1901)  85  N.  W.  Rep.  747.  See  also  supra,  this 
title,  Definition,  and  infra,  this  title.  Powers 
and  Duties  —  Power  to  Procure  Sureties  or  to 
Establish  Guaranty  Fund.  But  see  Kennan  v. 
Rundle,  8r  Wis.  212. 

2.  Mygatl  v.  New  York  Protection  Ins.  Co., 
21  N.  Y.  64;  Schimpf  v.  Lehigh  Valley  Mut. 
Ins.  Co.,  86  Pa.  St.  375;  Given  v.  Rettew,  162 
Pa.  St.  638.  See  also  supra,  this  title,  Defi- 
nition. 

Illustrations. —  For  contracts  of  insurance 
held  to  be  upon  the  stock  and  not  upon  the 
mutual  plan,  see  Howard  v.  Franklin  M.  &  F. 
Ins.  Co.,  (Supm.  Ct.  Spec.  T.)  9  How.  Pr.  (W 
Y.)  45;  Lowson  v.  Canada  Farmers'  Mut.  F. 
Ins.  Co.,  6  Ont.  App.  512,  reversing  28  Grant 
Ch.  (U.  C.)  525. 

3.  Companies  Authorized  to  Combine  Mutual  and 
Stock  Plans. —  Carey  v.  Nagle,  2  Abb.  (U.  S.) 
156,  2  Biss.  ((J.  S.)  244,  5  Fed.  Cas.  No.  2,403; 
Illinois  F.  Ins.  Co.  v.  Stanton,  57  111.  354; 
Hannibal  Sav.,  etc.,  Co.  v.  Pipe,  43  Mo.  407; 
Mygatt  v.  New  York  Protection  Ins.  Co.,  21 
N.  Y.  52;  George  v.  Lawrence,  1  Pearson  (Pa.) 
159;  Com.  v.  Merchants,  etc.,  Ins.  Co.,  2  Pear- 
son (Pa.)  428;  Com.  v.  Provident  L.,  etc.,  Co., 
9  Pa.  Dist.  479,  3  Dauphin  Co.  Rep.  (Pa.)  130, 
6  Lack.  Leg.  N.  (Pa.)  140;  Beaver,  etc.,  Mut. 
F.  Ins.  Co.  v.  Trimble,  23  U.  C.  C.  P.  252; 
Lowson  v.  Canada  Farmers'  Mut.  Ins.  Co.,  8 
Ont.  App.  613;  Lowson  v.  Canada  Farmers' 
Mut.  F.  Ins.  Co.,  6  Ont.  App.  512,  28  Grant 
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Ch.  (U.  C.)  525;  Duff  v.  Canadian  Mut.  Ins. 
Co.,  6  Ont.  App.  238;  Storms  v.  Canada 
Farmers'  Mut.  Ins.  Co.,  22  U.  C.  C.  P.  75. 

But  Associations  Organized  under  the  Provi- 
sions of  the  Ohio  Statute  (Rev.  Stat.,  3686- 
3690)  are  authorized  to  do  business  only  on  the 
mutual  plan;  they  cannot  do  business  on  (he 
joint-stock  plan,  nor  on  the  contingent-liability 
plan,  as  defined  by  section  3634  of  the  Revised 
Statutes.  State  v.  Manufacturers'  Mut.  F. 
Assoc.,  50  Ohio  St.  145.  See  also  State  v. 
Monitor  F.  Assoc.,  42  Ohio  St.  555. 

4.  Illinois  F.  Ins.  Co.  v.  Stanton,  57  111. 
354- 

5.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 
372;  Clark  v.  Spafford,  47  III.  App.  160. 

6.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 
372. 

7.  Incorporated  Companies  Governed  by  Charter 
or  Act  of  Incorporation.  —  Carlton  v.  Southern 
Mm.  Ins.  Co.,  72  Ga.  372;  Williams  v.  Bab- 
cock,  25  Barb.  (N.  Y.)  109;  Elwell  v.  Crocker, 
4  Bosw.  (N.  Y.)  22;  Howland  v.  Edmonds,  24 
N.  Y.  307;  Sheldon  //.  Roseboom,  29  Barb.  (N. 
Y.)  309,  note, /><•<•  Paige,  J. ;  Caryl  v.  McElrath, 
3  Sandf.  (N.  Y.)  176. 

8.  Gent  v.  Manufacturers,  etc.,  Mut.  Ins. 
Co.,  107  111.  652.  affirming  13  111.  App.  308; 
Montgomery  v.  Harker,  9  N.  Dak.  527;  State 
v.  Standard  L.  Assoc.,  38  Ohio  St.  281. 

Generally  the  conditions  lequired  from  mu- 
tual companies  are  similar  to  those  required 
from  stock  companies.  The  subject  will  be 
found  fully  treated  in  another  part  of  this 
work.    See  the  title  Insurance,  vol.  16,  p.  879. 

9.  Holterhoff  v.  Mutual  Ben.  L.  Ins.  Co.,  5 
Ohio  Dec.  (Reprint)  142,  3  Am.  L.  Rec.  295. 
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among  its  duties  is  included  that  of  detecting  and  arresting  the  thieves.1 

Members  Estopped  to  Question  Regularity  of  Organization.  —  A  member  of  a  mutual 
insurance  company  who  has  contracted  with  it  as  a  valid  corporation  cannot 
.|iu-Uion  the  regularity  of  its  organization.2 

VI.  Regulation.  —  Questions  relating  to  state  regulation  of  insurance 
companies  have  been  fully  treated  elsewhere  in  this  work.3  In  general,  both 
mutual  and  stock  companies  are  governed  by  regulations  of  a  similar  char- 
acter. A  regulation  that  is  peculiar  to  mutual  companies,  and  which  is  found 
in  the  statutes  of  some  of  the  United  States,  is  that  requiring  companies 
org.ini/ed  on  the  mutual  plan  to  have  the  word  "  mutual"  affixed  to  their 
name. 4 

VII.  Powers   and   Duties  —  1.  Powers   in   General.  —  An  incorporated 

mutual  insurance  company  has,  like  any  other  private  corporation,  such  powers, 
and  only  such,  as  are  conferred  by  its  charter  or  by  the  act  under  which  it  is 
incorporated,  including  the  powers  expressly  granted  and  such  incidental 
powers  as  are  necessary  to  carry  into  effect  those  specifically  conferred.6  The 
activ?  management  of  the  affairs  of  the  company  is  ordinarily  vested  in  a 
board  of  directors;6  and  if  the  managers  or  directors  of  the  company  exceed 
the  powers  conferred  by  the  charter,  equity  will  restrain  them  at  the  suit  of 
those  interested.7  Certain  powers  of  insurance  companies  which  are  not 
peculiar  to  mutual  companies,  such  as  the  power  to  amend  or  repeal  the  com- 
pany's charter  and  the  power  to  make  by-laws,  are  fully  treated  elsewhere  in 
this  work.8 


1.  Solebury  Mut.  Protective  Soc,  3  Del.  Co. 
Rep.  (Pa.)  139. 

2.  Estoppel  to  Question  Regularity  of  Organiza- 
tion—  Massachusetts.  —  Traders'  Mut.  F.  Ins. 
Co  v.  Stone,  9  Allen  (Mass.)  483;  Citizens' 
Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.) 
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New  York.  —  Hyatt  v.  Esmond,  37  Barb. 
(M.  Y.)  601;  Cooper  v.  Shaver,  41  Barb.  (N.  Y.) 
151;  Sands  v.  Hill,  42  Barb.  (N.  Y.)  651; 
White  v.  Coventry,  29  Barb.  (N.  Y.)  305;  Rock- 
land, etc.,  F.  Ins.  Co.  v.  Bussey,  48  N.  Y. 
Xpp.  Div.  359.  See  also  Caryl  v.  McElrath,  3 
Sandf.  (N.  Y.)  176. 

Ohio.  —  Mansfield  v.  Woods,  11  Ohio  Dec. 
(Reprint)  761,  29  Cine.  L.  Bui.  in;  Trumbull 
County  Mut.  F.  Ins.  Co.  v.  Horner,  17  Ohio 
407. 

Pennsylvania. — Capital  City  Mut.  F.  Ins. 
Co.  v.  Boggs,  172  Pa.  St.  91.  See  also  Lycom- 
ing F.  Ins.  Co.  v.  Newcomb,  4  Leg.  Gaz. 
(Pa.)  40". 

But  0  \i  .vho  undertakes  to  become  a  mem- 
ber of  a  supposed  mutual  insurance  company, 
under  the  mistaken  representations  of  its 
supposed  officers,  is  not  estopped  thereby  from 
denying  the  legal  existence  of  the  corporation. 
Lagrune  v.  Timmerman,  46  S.  Car.  372. 

Estoppel  to  Question  Acceptance  of  Supplement 
to  Charter.  —  Fell  v.  McHenry,  42  Pa.  St.  41, 
Lvcoming  F.  Ins.  Co.  v.  Buck,  4  Leg.  Gaz. 
(Pa.)  182. 

3.  See  the  title  Insurance,  vol.  16,  p.  884. 

4.  State  v.  Manufacturer's  Mut.  F  Ins.  Co., 
gi  Mo.  317.  And  see  the  statutes  of  the 
several  slates. 

5.  Powers  of  Mutual  Insurance  Companies.  — 
Union  Ins.  Co.  v.  Hoge,  21  How.  (U.  S.)  35; 
Hope  Mut.  L.  Ins.  Co.  v.  Weed,  28  Conn.  64; 
Carlton  v.  South-rn  Mut.  Ins.  Co.,  72  Ga. 
402;  Gent  v.  Manufacturers,  etc.,  Mut.  Ins. 
Co..  107  III.658;  Berry  v.  Anchor  Mut.  F.  Ins. 


Co.,  94  Iowa  141;  Russell  v.  Berry,  51  Mich. 
287;  Trenton  Mut.  L.,  etc.,  Ins.  Co.  v.  Mc- 
Kelway,  12  N.  J.  Eq.  135;  Hope  Mut.  L.  Ins. 
Co.  v.  Perkins,  38  N.  Y.  407;  Mygatt  v.  New 
York  Protection  Ins.  Co.,  2r  N.  Y.  52;  Pear- 
son v.  Mutual  Ins.  Co.,  61  S.  Car.  321;  Ken- 
nan  v.  Rundle,  81  Wis.  212.  And  see  the  title 
Insurance,  vol.  16,  p.  888. 

Peculiar  Provisions  of  Certain  General  Acts 
Construed.  —  As  to  the  powers  of  mutual  com- 
panies under  the  peculiar  provisions  of  certain 
general  acts  providing  for  the  incorporation 
of  such  companies,  see  Mygatt  v.  New  York 
Protection  Ins.  C,  21  N.  Y.  52;  Slate  v.  Moni- 
tor F.  Assoc.,  42  Ohio  St.  555:  Manufacturers' 
F.  Assoc.  v.  Lynchburg  Drug  Mills,  4  Ohio 
Cir.  Dec.  350,  8  Ohio  Cir.  Ct.  112. 

6.  Authority  Vested  in  Board  of  Directors.  — 
Stoehlke  v.  Hahn.  158  III  79;  Montgomery 
County  Farmer's  Mut.  Ins.  Co.  v.  Milner,  90 
Iowa  685;  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc., 
64  Miss.  499:  Koehler  v.  Beeber,  122  Pa.  St. 
291;  Hummel's  Appeal,  78  Pa.  St.  320;  Lycom- 
ing F.  Ins.  Co.  v.  Newcomb,  1  Leg  Chron. 
(Pa.)  9  And  see  the  title  Officers  and 
Agents  of  Private  Corporations,  post. 

Provision  Giving  to  Directors  Exclusive  Power 
to  Pass  upon  Claims  for  Losses.  —  Stoehlke  v. 
Hahn,  158  111.  79- 

Provision  of  By-law  as  to  Authority  of  President 
Construed  —  Transfer  of  Premium  Note  in  Pay- 
ment of  Loss.  — ■  See  Aspinvvall  v.  Meyer,  2 
Sandf.  (N*.  Y.)  180,  affirmed  3  N.  Y.  290;  Caryl 
v.  McElrath,  3  Sandf.  (N.  Y.)  176. 

7.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 
402. 

8.  See  the  title  Insurance,  vol.  16,  p.  889. 
As  to  the  Right  of  a  Mutual  Insurance  Company 

to  Extend  Its  Charter  under  the  provisions  of 
the  New  Vork  statute  of  April  10.  1S49,  see 
Hvatt  v.  McMahon,  25  Barb.  (N.  Y  )  457;  Peo- 
ple v.  Rensselaer  Ins.  Co.,  38  Barb.  (N.  YO323. 
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No  implied  Authority  to  Create  Capital  stock.  —  A  mutual  insurance  company  incor- 
porated by  the  legislature  without  any  capital  stock  cannot  create  a  capital 
stock  by  virtue  of  a  by-law  passed  for  that  purpose,  and  thereby  withdraw 
from  the  class  of  mutual  corporations  without  a  capital  stock  to  which  it 
belongs. 1 

Power  to  Take  Chattel  Mortgage.  —  A  mutual  insurance  company  has  implied 
pov/er  to  take  a  chattel  mortgage  to  secure  a  debt  bona  fide  due  to  it,  and  the 
treasurer  of  such  a  company  may  take  such  a  mortgage  to  himself  to  secure  a 
debt  due  to  the  company,  but  it  is  more  proper  to  make  the  mortgage  to  the 
company.3 

2.  Power  to  Contract  —  a.  In  General.  —  A  mutual  insurance  company 
has  power  to  make  all  such  contracts  as  are  necessary  in  the  course  of  the 
business  which  it  is  authorized  to  carry  on,  and  which  are  not  forbidden 
expressly  or  impliedly  by  its  charter,  as  means  to  enable  it  to  accomplish  the 
object  for  which  it  was  created.  But  this  is  the  limit  of  its  implied  power  to 
contract.  Any  contractual  power  beyond  this  can  arise  only  from  a  grant  in- 
express  terms. 3 

b.  Contracts  of  Insurance  —  (i)  In  General.  —  The  right  ot  a  mutual 
insurance  company  to  enter  into  contracts  of  insurance  being  conferred  and 
limited  by  its  charter  or  by  the  act  under  which  it  is  incorporated,  it  must  in 
all  such  contracts  conform  thereto.4  The  charters  or  acts  of  incorporation 
usually  prescribe  the  mode  in  which  premiums  shall  be  paid.  In  the  absence 
of  such  a  prescribed  method,  the  company  has  of  necessity  implied  power  to 
fix  the  mode  of  payment.5 


1.  State  v.  Utter,  34  N.  J.  L.  489. 

2.  Brodie  v.  Ruttan,  16  U.  C.  Q.  B.  207. 

3.  Power  to  Make  Contracts. —  Hope  Mut.  L. 
Ins.  Co.  v.  Weed,  28  Conn.  65;  Russell  v. 
Berry,  51  Mich.  287:  Froehly  v.  North  St. 
Louis  Mm.  F.  Ins.  Co.,  32  Mo.  App.  302. 

Power  to  Accept  Statute  Conferring  Privileges. 
—  Lycorning  F.  Ins.  Co.  v.  Buck,  1  Luz.  Leg. 
Res,.  (Pa.)  351. 

The  Charter  and  By-laws  of  a  Mutual  Insurance 
Company  Were  Construed  and  held  not  to  au- 
thorize the  trustees  of  the  corporation  to  make 
contracts  which  might  extend  beyond  their 
term  of  office,  in  Beers  v.  New  York  L.  Ins. 
Co.,  66  Hun  (N.  Y.)  75. 

4.  Authority  to  Enter  into  Contracts  of  Insur- 
ance. —  Gent  v.  Manufacturers,  etc.,  Mut.  Ins. 
Co.,  107  111.  659;  Bradford  v.  Mutual  F.  Ins. 
Co.,  112  Iowa  495;  Smith  v.  Sherman,  (Iowa 
1901)  85  N.  W.  Rep.  747:  Russell  v.  Berry,  51 
Mich.  287;  Jacobs  v.  Mutual  Ins.  Co.,  52  S. 
Car.  no;  Pearson  v.  Mutual  Ins.  Co.,  61  S. 
Car.  321,  Dominion  Grange  Mut.  F.  Ins. 
Assoc.  v.  Bradt,  25  Can.  Sup.  Ct.  154;  Lowson 
v.  Canada  Farmers'  Mut.  F.  Ins.  Co..  6  Ont. 
App.  512,  28  Grant  Ch.  (U.  C.)  525. 

No  Power  to  Enter  into  Contracts  of  Insurance 
until  Act  of  Incorporation  Approved.  —  Farmers 
Mut.  F.  Ins.  Assoc.  v.  Bunch,  46  S.  Car.  550; 
Lagrone  v.  Timmerman,  46  S.  Car.  372. 

Premium  Notes  Given  Prior  to  Organization  to 
Create  Required  Capital.  —  Gent  v.  Manu- 
facturers, etc.,  Mut.  Ins.  Co.,  107  III.  652. 
See  also  Clark  v.  Spafford,  47  111.  App.  160; 
Diversey  v.  Smith,  103  111.  378,  42  Am. 
Rep.  14. 

6.  Mode  of  Payment  of  Premiums.  —  Union  Ins. 
Co.  v.  Hoge,  21  How.  (U.  S.)  35. 

It  is  generally  provided  that  assessable  notes 
shall  be  received  for  premiums,  or  that  such 
premiums  shall  be  paicT partly  in  cash  and 
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partly  in  assessable  premium  notes,  or  that 
the  company  may  in  its  discretion  receive 
either  cash  or  notes  in  payment  thereof.  See 
the  general  statutes  of  the  several  states  pro- 
viding for  the  incorporation  of  insurance  com- 
panies. 

Amendment  to  Charter  Conferring  Additional 
Power  to  Issue  Policies  as  Stock  Company.  —  Cary 
v.  Nagel,  2  Biss.  (U.  S.)  244,  2  Abb.  (U.  S.) 
156,  9  Am.  L.  Reg.  N.  S.  362,  3  Am.  L.  T.  Rep. 
131,  4  West.  Jur  351,  2  Chicago  Leg.  N  293. 

For  the  Construction  of  the  Peculiar  Provisions 
of  acts  of  incorporation  and  charters  of  mu- 
tual insurance  companies,  relating  to  the 
character  of  insurance  contracts  that  may  be 
entered  into  or  of  policies  that  may  be  issued, 
and  to  the  manner  in  which  premiums  shall  be 
paid,  see  also  the  following  cases: 

United  States.  —  Haydel  v.  Mutual  Reserve 
Fund  L.  Assoc.,  104  Fed.  Rep.  718,  44  C.  C. 
A.  169. 

Connecticut.  —  Mutual  Ben.  L.  Ins.  Co.  v. 
Jarvis,  22  Conn.  133. 

Illinois.  —  Thompson  Lumber  Co.  v.  Mutual 
F.  Ins.  Co.,  66  111.  App.  254. 

Iowa.  —  Dishong  v.  Iowa  L.,  etc.,  Assoc.,  92 
Iowa  163;  Mutual  Guaranty  F.  Ins.  Co.  <<. 
Barker,  107  Iowa  143,  70  Am.  St.  Rep.  149; 
Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa  495, 
Massachusetts.  —  People's  Equitable  Mut.  F. 
Ins.  Co.  v.  Arthur,  7  Gray  (Mass.)  267. 

Missouri.  —  Hannibal  Sav.,  etc.,  Co.  v.  Pipe, 
43  Mo.  407;  Pacific  Mut.  Ins.  Co.  v.  Guse,  49 
Mo.  329,  8  Am.  Rep.  132. 

New  Hampshire.  —  Atlantic  Mut.  F.  Ins.  Co. 
v.  Sanders,  36  N.  H.  252. 

New  York.  —  O'Grady  v.  New  York  Mut. 
Live-Stock  Ins.  Co.,  16  N.  Y.  App.  Div.  567; 
Van  Loan  v.  Farmers'  Mut.  F.  Ins.  Assoc.,  90 
N.  Y.  280,  affirming  24  Hun  (N.  Y.)  132;  Oiis 
v.  Harrison,  36  Barb,  (N.  Y.)  210;  Hyatt  v. 
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Whose  Notes  May  Be  Taken  iu  Payment  of  Premiums.  —  A  mutual  insurance  company 
whose  charter  authorizes  it  to  take  the  notes  of  its  members  in  payment  of 
premiums  has  no  authority  to  take  the  note  of  a  third  person  having  no 
interest  in  the  policy.1 

Premium  Note  Void  if  Contract  Is  Unauthorized  or  Prohibited.  —  Where  a  contract  of 

insurance  entered  into  by  a  mutual  company  is  invalid  because  prohibited  or 
because  of  the  failure  of  the  company  to  comply  with  certain  preliminary 
requirements,  the  premium  note  given  in  pursuance  of  such  contract  is  with- 
out consideration  and  void.2 

(2)  Implied  Pozver  to  Issue  Policies  on  Cash  Premium  Plan.  —  While  express 
authority  is  frequently  conferred  upon  mutual  companies  to  issue  policies 
upon  the  cash  premium  plan,3  such  authority  is  not  essential,  as  an  implied 
authority  to  issue  policies  upon  this  plan  exists,  unless  the  company  is 
prohibited  from  doing,  so  by  its  charter  or  by  the  act  under  which  it  is 
incorporated.4 

(3)  Potvcr  to  Divide  Business  and  Risks  into  Distinct  Departments.  —  Mutual 
companies  are  sometimes  authorized  by  their  charters  or  by  the  acts  under 
which  they  are  incorporated  to  divide  their  business  and  risks  into  distinct 
departments  or  classes,  and  to  pledge  the  premiums  made  in  each  department 
as  the  primary  fund  for  the  payment  of  losses  in  that  department.5 

(4)  Power  to  Make  Assessments  —  (a)  in  General. — The  power  to  enter 
into  contracts  of  insurance  and  to  receive  assessable  notes  in  payment  of  pre- 
miums necessarily  carries  with  it  the  power  to  make  assessments  on  such 
notes.  The  manner  in  which  such  assessments  shall  be  made  is  governed  by 
the  terms  of  the  contract  of  insurance  and  of  the  note,  which  must  conform  to, 
and  will  be  interpreted  in  the  light  of,  the  charter  and  by-laws  of  the 
company.6 

(b)  in  Whom  Authority  is  Vested.  —  Authority  to  make  assessments  is  usually 
vested  in  the  board  of  directors.7 

Whipple,  37  Barb.  (M.Y  )  595;  White  v.  Havens,      Policies  upon  Cash  Premiums.  —  Corey  v.  Sher- 

4  Abb  App.  Djc.  (N.  Y.)  582,  20  How.  Pr.  (N.      man.  96  Iowa  114. 

Y  )  177;   Ediy  v.  Farmers'   Mut    Ins.  Co.,         5.  Authority  to   Divide   Risks   into  Distinct 

(Sup  n.  Ct.  Tr.  T.)  18  Misc.  (N.  Y.)  297,  affirmed  Classes.  —  People's  Equitable  Mut.  F.  Ins.  Co. 
20  N,  Y.  App.  Div.  109.  v.  Arthur,  7  Gray  (Mass.)  267;  Atlantic  Mut. 

Ohio.  —  Slate  v.  Monitor  F.  Assoc.,  42  Ohio  F.  Ins.  Co.  ■».  Sanders,  36  N.  H.  252;  Sands 
St.  =,55;  State  v.  Manufacturers'  Mut.  F.  v.  Boutvvell,  26  N.  Y.  233;  Currie  v.  Mutual 
Ai-i  >c,  50  Ohio  St.  145.  Assur  Co.,  4  Hen.  &  M.  (Va.)  315,  4  Am.  Dec. 

South  Carolina,  —  Pearson  v.  Mutual  Ins.  517.  See  also  Preferred  Masonic  M ut.  L.  Ins. 
Co.,  61  S.  Car.  321  Co.  v.  Giddings,  112  Mich.  401. 

Wisconsin.  —  Davis  v.  Parcher,  etc.,  Co.,  82  A  company  may  so  divide  its  risks  where  it 
Wis  488  is  organized  under  the  provisions  of  a  general 

1.  MuLial  Ben.  L.  Ins.  Co.  v.  Davis,  12  N.  act  which  declares  that  a  company  organized 
Y.  -69.  under  its  provisions  shall  declare  in  itscharter 

2.  Lynn  v.  Burgoyne,  13  B.  Mon.  (Ky.)40o;  the  mode  and  manner  in  which  its  corporate 
Haverhill  Ins.  Co.  v.  Pr^scott,  42  N  H.  547,  powers  shall  be  exercised.  White  v.  Coventry. 
80  Am  Dec.  123;  Ingrams  v.  Mutual  Assur.  29  Barb.  (N.  Y.)  305;  Sheldon  v.  Roseboom,  29 
Soc,  1  Rob.  (Va.)  698.  Barb.  (N.  Y.)  309,  note,  per  Paige,  J.;  Sands 

3.  Express  Authority  to  Issue  Policies  on  Cash  v.  Boutvvell,  26  N.  Y.  233.  These  cases  over- 
Premium  Plan.  —  See  supra,  this  section,  Con-  )  Thomas  ?/.  Achilles,  16  Barb.  (N.  Y.)  491. 
tracts  of  Insurance — In  General.  See  also  the  6.  Mutual  Ben.  L.  Ins.  Co.  v.  Jarvis,  22 
following  cases:  Union  Ins.  Co.  v.  Hoge,  21  Conn,  133;  Sparks  v.  McCreery,6i  N.  Y.  App. 
How.  (U.  S.)  35;  Raegener  v.  Willard,  44  N.  Div.  402;  Slater  Mut.  F.  Ins.  Co.  v.  Batstow, 
Y.  App.  Div.  41;  Ohio  Mut.  Ins.  Co.  v.  Man-  8  R.  I.  343;  Snader  v.  Biker.  )6  Lane.  L.  Rev. 
etta  Woolen  Factory,  3  Ohio  St.  348,  affirming      102,  7  Northam.  Co.  Rep.  (Pa.)  49. 

1  Ohio  Dec.  (Reprint)  577,  10  West.  L.  J.  466:  Power  of  Directors  to  Compromise  Suit  Brought 
Storms  v.  Canada  Farmers'  Mut.  Ins.  Co.,  22  for  Assessments.  —  Wadsworth  v.  Davis,  13 
U.  C.  C.  P.  75.  Ohio  St.  123. 

4.  Spruance  v.  Farmers',  etc.,  Ins.  Co.,  9  7.  Authority  to  Make  Assessments  —  Illinois  — 
Colo.  73:  Raegener  v.  Willard.  44  N.  Y.  App.  Rand  v.  Mutual  F.  Ins  Co.,  58  III.  App.  528; 
Div.  41;  People  z>.  Highland  Mut.  F.  Ins.  Co.,  Western  Manufacturers'  Mut.  Ins.  Co.  v. 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  205.  Hutchinson  Cooperage  Co.,  92  111.  App.  I; 
And  see  supra,  this  title.  Definition.  Western     Manufacturers'     Mut.     Ins.  Co. 

Charter  Construed  as  Excluding  Power  to  Issue     v.  Rowell  Elevator  Co.,  94  111.  App.  16. 
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(c)  When  Authority  May  Be  Exercised.  —  A  rather  broad  discretion  is  frequently 
permitted  to  the  directors  in  detei mining  when  or  under  what  circumstances 
an  assessment  shall  be  made.  The  charters,  acts  of  incorporation,  and  by-laws 
vesting  the  authority  in  the  directors  sometimes  provide  that  assessments  may 
be  made  "  as  often  as  "  the  directors  "deem  necessary  "  1  or  that  deposit  notes 
"  shall  be  paiJ.  at  such  times  and  in  such  sums  as  the  directors  may  from  time 
to  time  require,  for  the  payment  of  losses  and  expenses."3  Generally, 
however,  such  broad  terms  are  not  used.  It  is  sometimes  specifically  pro- 
vided that  an  assessment  shall  be  made  only  when  the  losses  exceed  the 
funds  on  hand  3  or  "  after  the  earned  premiums  shall  have  been  used  up,"  4 
or  it  is  provided  that  losses  shall  be  paid  out  of  a  certain  fund  provided  exclu- 
sively for  that  purpose,  and  if  that  be  exhausted,  out  of  an  assessment  to  be 
levied  on  the  members.5  Sometimes  the  directors  are  authorized  to  make  an 
assessment  after  receiving  notice  of  loss  and  ascertaining  the  same,  or  after 
the  rendition  of  a  judgment  against  the  company.6  But  generally  the 
authority  of  the  directors  to  make  assessments  to  pay  losses  and  expenses, 
however  broad  the  language  of  the  provision  conferring  it,  is  not  absolute. 
It  depends  upon  the  contingency  of  the  happening  of  the  losses  and  expenses, 


Indiana.  —  Reliance  Lumber  Co.  v.  Brown, 
4  Ind.  App.  92;  Farmers'  Ins.  Co.  v.  Borders, 
26  Ind.  App.  491. 

Louisiana.  —  Levy  v.  Insurance  Co.,  8  La. 
Ann.  3S0. 

Maine.  —  Monmouth  Mut.  F.  Ins.  Co.  v. 
Lowell,  59  Me.  504;  York  County  Mut.  F.  Ins. 
Co.  v.  Knight,  48  Me.  75. 

Massachusetts.  —  People's  Equitable  Mut. 
F.  Ins.  Co.  v.  Babbitt,  7  Allen  (Mass.)  235. 

Michigan.  —  Wardle  v.  Hudson,  96  Mich. 
436;  Johnson  v.  Farmers'  Mut.  F.  Ins.  Co., 
100  Mich.  488,  64  Am.  St.  Rep.  360. 

Mississippi .  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

Missouri. — Pacific  Mut.  Ins.  Co.  v.  Guse, 
49  Mo.  329,  8  Am.  Rep.  132;  Allen  v.  America 
L.  Assoc.,  8  Mo.  App.  54. 

New  Hampshire.  —  Atlantic  Mut.  F.  Ins. 
Co.  v.  Sanders,  36  N.  H.  252;  Farmers'  Mut. 
F.  Ins.  Co.  v.  Chase,  56  N.  H.  341. 

New  York.  —  Hyatt  v.  McMahon,  25  Barb. 
(N.  Y.)  468;  Sands  v.  Sanders,  26  N.  Y.  251, 
28  N.  Y.  416;  Sands  v.  Kimbark,  27  N.  Y.  147; 
Devendorf  v.  Beardsley,  23  Barb.  (N.  Y.) 
663;  Bangs  v.  Duckinfield,  iS  N.  Y.  599; 
Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  176; 
H  urlbut  v.  Carter,  21  Barb.  (N.  Y.)  221 ;  Bangs 
v.  Mcintosh,  23  Barb.  (N.  Y.)  602;  Sands  v. 
Shoemaker,  2  Keyes  (N.  Y.)  268,  4  Abb.  App. 
Dec.  (N.  Y.)  149. 

Pennsylvania.  —  Havs  v.  Lycoming  F.  Ins. 
Co.,  99  Pa.  St.  621;  Hallman  v.  Gilbertsville 
Live  Stock  Ins.  Co., 13  Monig.  Co.  Rep.  (Pa.)  59. 

Canada. — In  re  City  Mut.  Ins.  Co.,  24  Ont. 
100;  Hill  v.  Merchants,  etc.,  Ins.  Co.,  28  Grant 
Ch.  (U.  C.)  560. 

Board  Illegally  Elected  Without  Such  Authority. 
—  People's  Mut.  Ins.  Co.  v.  Westcott,  14  Gray 
(Mass.)  440. 

Directors  Cannot  Delegate  Authority.  —  Mon- 
mouth Mut.  F.  Ins.  Co.  v.  Lowell,  59  Me.  504; 
Johnson  v.  Farmers'  Mut.  F.  Ins.  Co.,  no 
Mich.  488,  64  Am.  St.  Rep.  360;  Farmers' 
Mut.  F.  Ins.  Co.  v.  Chase,  56  N.  H.  341; 
Hurlbut  v.  Carter,  2t  Barb.  (N.  Y.)  221. 

Directors  May  Adopt  Committee's  Report  Recom- 
mending Assessment.  —  Citizens'  Mut.  F.  Ins. 


Co.  v.  Sortwell,  10  Allen  (Mass.)  no.  But  see 
Johnson  v.  Farmers  Mut.  F.  Ins.  Co.,  no 
Mich.  488,  64  Am.  St.  Rep.  360. 

Vote  of  Directors  Held  Not  to  Be  Ratification  of 
Assessment  Made  by  Others. —  Farmers'  Mut. 
F.  Ins.  Co.  v.  Chase,  56  N.  H.  341. 

1.  Assessments  Authorized  "  as  Often  as  "  Direct- 
ors "Deem  Necessary."  —  Rand  v.  Mutual  F. 
Ins.  Co.,  58  111.  App.  528;  Pacific  Mut.  Ins. 
Co.  v.  Guse,  49  Mo.  329,  8  Am.  Rep.  132;  St. 
Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt.  (N. 
Y.)  430. 

2.  Planters'  Ins.  Co.  v.  Comfort,  50  Miss. 
6b2.  See  also  Western  Manufacturers'  Mut. 
Ins.  Co.  v.  Hutchinson  Cooperage  Co.,  92  111. 
App.  1;  Pacific  Mut.  Ins.  Co.  v.  Guse,  49  Mo. 
329,  8  Am.  Rep.  132. 

3.  Losses  Exceeding  Funds  on  Hand.  —  Mutual 
Ben.  L.  Ins.  Co.  v.  Jarvis,  22  Conn.  133; 
Embree  v.  Shideler,  36  Ind.  423;  Levy  v.  In- 
surance Co.,  8  La.  Ann.  380;  Vanatta  v.  New 
Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15;  Ohio 
Mut.  Ins.  Co.  v.  Marietta  Woolen  Factory.  I 
Ohio  Dec.  (Reprint)  577,  10  West.  L.  J.  466. 
See  also  Appleton  Mut.  F.  Ins.  Co.  v.  Jesser, 
5  Allen  (Mass.)  446;  Com.  v.  Monitor  Mut.  F. 
Ins.  Co.,  112  Mass.  150;  Com.  v.  Dorchester 
Mut.  F.  Ins.  Co.,  112  Mass.  142  {overruling 
People's  Equitable  Mut.  F.  Ins.  Co.  v.  Bab- 
bitt, 7  Allen  (Mass.)  235];  Long  Pond  Mut. 
F.  Ins.  Co.  v.  Houghton,  6  Gray  (Mass.)  77; 
Com.  v.  Massachusetts  Mut.  F.  Ins.  Co.,  112 
Mass.  116;  Com.  v.  Mechanics'  Mut.  F.  Ins. 
Co.,  112  Mass.  192;  Fayette  Mut.  F.  Ins.  Co. 
v.  Fuller,  8  Allen  (Mass.)  27. 

4.  Maine  Mut.  Marine  Ins.  Co.  v.  Neal,  50 
Me.  301. 

5.  Under  such  a  provision  the  exhaustion  of 
the  fund  by  payment  of  losses  is  a  condition 
precedent  to  the  right  to  levy  an  assessment, 
and  where  the  fund  is  exhausted  through  mis- 
appropriation of  the  directors  no  assessment, 
can  be  made.  Ohio  Mut.  Ins.  Co.  v.  Marietta 
Woolen  Factory,  1  Ohio  Dec.  (Reprint)  577,  10 
West.  L.  J.  466. 

6.  Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56  N. 
H.  341 ;  Thomas  v.  Whallon,  31  Barb.  (N.  Y.) 
176. 
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to  which  the  persons  assessed  are  liable  to  contribute,1  which  have  been  duly 
ascertained  by  the  directors,  and  which  make  necessary  a  resort  to  an  assess- 
ment.a  It  should  be  borne  in  mind  that  reference  is  had  here  to  the  usual 
premium  notes  received  by  a  mutual  company  in  the  ordinary  course  of  busi- 
ness, and  not  to  capital  stock  or  security  notes  given  under  contracts  or 
charter  provisions  making  the  liability  of  the  makers  absolute.  The  latter 
notes  are  collectible  without  an  assessment.3 

A  Company  Will  Be  Restrained  by  Injunction  from  raising  an  assessment  if  its  pur- 

pose  is  to  p;iy  losses  for  which  the  company  is  not  liable  or  to  create  a  fund 
for  any  improper  purpose.4 

ul  i  Upon  Whom  Assessment  Must  Be  Made.  —  The  assessment  must  be  made  on 
all  the  members  liable  to  contribute,  and  ordinarily  it  is  invalid  if  any  such 
members  are  omitted  from  it.5 

(e)  Separate  Assessment  for  Each  Loss.  —  Ordinarily,  a  separate  assessment  should 
1)  •  in  ide  for  the  payment  of  each  loss  for  which  a  mutual  company  is  liable.6 
This  rule,  however,  is  not  an  unbending  one,  to  be  adhered  to  rigidly  under 
all  circumstances,  though  it  must  be  approximated  to  as  nearly  as  is  prac- 
ticable and  reasonable.7 

(f)  Method  of  Making  Assessment  —  aa.  In  General.  —  The  method  to  be  pursued 
in  making  an  assessment  is  usually  prescribed  in  express  terms  in  the  charters 
and  by-laws  of  mutual  companies.  Some  of  these  provisions  have  received 
the  interpretation  of  the  courts.8 


1.  This  subject  is  treated  more  fully,  from 
ihe  standpoint  of  the  liability  of  members  to 
assessment,  in  another  part  of  this  title.  See 
infra.  Membership  —  Rights  and  Liabilities  of 
Members  —  Liabilities  of  Members  as  Insurers  — 
Where  Conditional  Liability  Is  Created. 

2.  Contingency  upon  Which  Authority  Depends 
—  Iowa.  —  Warner  v.  Keem,  30  Iowa  385; 
American  Ins.  Co.  v.  Schmidt,  19  Iowa  502. 

Maine.  —  York  County  Mut.  F.  Ins.  Co.  v. 
Borden,  57  Me.  286. 

Missouri.  —  Pacific  Mut.  Ins.  Co.  v.  Guse,  49 
Mo.  329,  8  Am.  Rep.  132. 

New  York. — Sands  v.  Sanders,  26  N.  Y. 
251,  28  N.  Y.  416;  Sands  v.  Shoemaker,  2 
Keyas  (N.  Y.)  268,  4  Abb.  App.  Dec.  (N.  Y.) 
149:  Howland  v.  Cuykendall,  40  Barb.  (N.  Y.) 
320;  Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  172; 
Sands  v.  Graves,  58  N.  Y.  94;  Sparks  v.  Mc- 
Creery,  61  N.  Y.  App.  Div.  402.  But  see  St. 
Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt.  (N. 
Y.)  430. 

Pennsylvania.  —  Hays  v.  Lycoming  F.  Ins. 
Co.,  99  Pa.  St..  621. 

Canada. — Green  v.  Beaver,  etc.,  Mut.  F. 
Ins.  Co.,  34  U.  C.  Q.  B.  78. 

Under  the  Massachusetts  Statute  (now  Pub. 
Stat.  1882,  c.  119,  §  104,  as  amended  by  Acts 
1894,  c.  522,  §  49)  it  has  been  held  that  the 
decree  of  the  Supreme  Court  affirming  an  as- 
sessment made  by  a  mutual  company  is  con- 
clusive upon  the  company  and  all  parties 
liable  to  the  assessment  as  to  the  necessity  of 
the  assessment  and  the  authority  of  the  com- 
pany to  make  and  collect  it.  Hamilton  Mut. 
Ins.  Co.  v.  Parker,  11  Allen  (M  iss.)  574;  Com- 
monwealth Mut.  F.  Ins.  Co.  v.  Wood,  171 
Mass.  484. 

3.  As  to  the  liability  of  the  makers  of  capital 
stork  or  security  notes,  see  infra,  this  title, 
Membership —  Rights  and  Liabilities  of  Mem- 
bers— Liabilities  of  Members  as  Insurers —  If  here 
Absofate  Liability  /s  Created, 


4.  Lycoming  F.  Ins.  Co.  v.  Nevvcomb,  1  Leg. 
Chron.  (Pa.)  9. 

5.  Upon  Whom  Assessment  to  Be  Made.  — 
Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662; 
Herkimer  County  Mut.  Ins.  Co.  v.  Fuller,  14 
Barb.  (N.  Y.)  373- 

As  to  what  members  are  liable  to  contribute 
to  an  assessment,  see  infra,  this  title,  Mem- 
bership—  Hights  and  Liabilities  of  Members  — 
Liabilities  of  Members  as  Insurers. 

6.  Shaughnessy  v.  Rensselaer  Ins.  Co.,  21 
Barb.  (N.  Y.)  605. 

7.  New  England  Mut.  F.  Ins.  Co.  v.  Bel- 
knap, 9  Cush.  (Mass.)  140. 

Thus  an  assessment  based  upon  the  com- 
putation of  losses  from  month  to  month  has 
been  held  to  be  valid.  Lycoming  F.  Ins. 
Co.  v.  Buck,  1  Luz  Leg.  Reg.  (Pa.)  351. 

So  where  several  losses  have  occurred  at  the 
same  time,  or  so  nearly  together  that  the  same 
notes  are  liable  to  assessment  for  the  payment 
of  all,  only  one  assessment  is  necessary. 
Shaughnessy  v.  Rensselaer  Ins.  Co.,  21  Barb. 
(N.  Y.)  605. 

8.  As  to  the  Proper  Method  of  Making  Assess- 
ments under  peculiar  provisions  of  charters, 
acts  of  incorporation,  and  by-laws  of  mutual 
insurance  companies,  see  the  following  cases: 
Bay  State  Mut  F.  Ins.  Co.  v.  Sawyer,  12  Cush. 
(Mass.)  64;  People's  Equitable  Mut.  F.  Ins. 
Co.  v.  Babbitt,  7  Allen  (Mass.)  235;  Com.  v. 
Massachusetts  Mut.  F.  Ins.  Co.,  112  Mass. 
n6;  Biker  v.  Citizens  Mut.  F.  Ins.  Co  ,  51 
Mich.  243 ;  Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders, 
36  N.  H.  252;  Great  Falls  Mut.  F.  Ins.  Co.  v. 
Harvey,  45  N.  H.  292;  Sands  v.  Sanders,  26 
N.  Y.  251.  28  N.  Y.  416;  Sands  v.  Shoemaker, 
2  Keyes  (N.  Y.)  268,  4  Abb.  App.  Dec.  (N.  Y.) 
149;  Bangs  v.  Gray,  12  N.  Y.  484;  Sands  7/. 
Lilienthal,  46  N.  Y.  541;  Krugh  v.  Lycoming 
F.  Ins.  Co.  77  Pa.  St.  15;  Susquehanna  Mut. 
F.  Ins.  Co.  v.  Gackenbach.  115  Pa.  St.  492; 
Susquehanna  Mut.  F,  Ins.  Co.  v.  Stauffer,  125 
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bl>.  Notice  of  Assessment.  —  Due  notice  of  an  assessment  must  be  given  to  the 
persons  assessed,1  and  frequently  there  is  an  express  statutory  requirement 
that  such  notice  be  given,  or  such  an  express  requirement  is  contained  in  the 
charter  or  by-laws  of  the  company  or  in  the  premium  note.*  The  require- 
ment is  generally  specific  as  to  the  way  in  which  the  notice  shall  be  given. 
Thus  it  is  sometimes  required  that  it  be  given  by  an  agent  of  the  company 
or  by  mail.3  Usually  the  requirement  is  that  it  be  given  by  publication,"1  or, 
more  specifically,  by  publication  in  a  newspaper  or  newspapers. 5  Sometimes 
both  publication  and  a  personal  demand  are  required.0  Personal  notice  is 
not  equivalent  to,  nor  does  it  dispense  with  the  necessity  for,  publication 
where  publication  is  required.7 

Some  of  the  Peculiar  Provisions  of  statutes,  charters,  and  by-laws  relating  to 
publication  of  notice  of  assessments  have  been  construed  by  the  courts.8  It 
is  not  infrequently  provided  that  notice  of  assessment  shall  be  published  in 
such  manner  as  the  directors  shall  see  fit  or  as  the  by-laws  shall  prescribe. 
Under  such  a  requirement,  the  notice  must  be  published  in  the  manner  pre- 
scribed by  the  by-laws  if  they  contain  any  direction  on  the  subject;  but  if 
they  are  silent,  it  may  be  published  in  any  manner  the  directors  may  see  fit.9 

The  Question  Whether  Notice  Has  or  Has  Not  Been  Given  is  one  of  fact  for  the  jury.10 

cc.  What  Assessment  or  Notice  Thereof  Must  Contain. — It  is  not  essential,  in 
the  absence  of  a  provision  requiring  it,  that  an  assessment  or  the  notice 
thereof  should  state  the  particulars  of  the  assets  and  debts  of  the  company 
upon  which  the  assessment  is  based,  or  that  it  should  specify  the  names  of  the 
parties  bound  to  contribute,  or  the  amounts  of  the  notes,  or  the  precise 


Pa.  St.  416;  Thropp  v.  Susquehanna  Mut.  F. 
Ins.  Co.,  125  Pa.  St.  427,  11  Am.  St.  Rep.  909; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136 
Pa.  St.  499;  Crawford  v.  Susquehanna 
Mm.  F.  Ins.  Co.,  (Pa.  188S)  12  Atl.  Rep. 
8+4. 

1.  Notice  of  Assessment.  —  Planters'  Ins.  Co. 
v.  Comfort,  50  Miss.  662;  Buckley  v.  Columbia 
Ins.  Co..  83  Pa.  St.  298;  Victoria  Mut.  F.  Ins. 
Co.  v.  Thomson,  9  Ont.  App.  620. 

Notice  by  Mail. —  In  the  absence  of  a  statu- 
tory requirement  otherwise,  notice  by  mail  is 
sufficient.  Stevens  v.  Hein,  37  N.  Y.  App. 
Di\.'.  5 42. 

2.  Express  Requirement  that  Notice  Be  Given. 

—  Rand  v.  Mutual  F.  Ins.  Co.,  58  111.  App.  532; 
Vandalia  Mut.  County  F.  Ins.  Co.  v.  Peasley, 
84  111.  App.  138;  York  County  Mut.  F.  Ins. 
Co.  v.  Knight,  48  Me.  75:  Atlantic  Mut.  F. 
Ins.  Co.  v.  Sanders,  36  N.  H.  252;  Williams  v. 
Rabcock,  25  Barb.  (N.  Y.)  109;  Jackson  v. 
Roberts,  31  N.  Y.  304;  Thornton  v.  Western 
Reserve  Farmers'  Ins.  Co.,  31  Pa.  St.  529; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Staats,  4 
Penny  (Pa.)  313;  Snader  v.  Baker,  16  Lane.  L. 
Rev.  (Pa.)  102,  7  Northam.  Co.  Rep.  (Pa.)  49; 
Victoria  Mut.  F.  Ins.  Co.  v.  Thomson,  9  Ont. 
App.  620. 

3.  Jackson  v.  Roberts,  31  N.  Y.  304. 

4.  .Publication.  —  Rand  v.  Mutual  F.  Ins.  Co., 
58  III.  App.  532;  Jackson  v.  Roberts,  31  N.  Y. 
304;  Sands  v.  Sanders,  28  N.  Y.  416,  26  N.  Y. 
239;  Sands  v.  Shoemaker,  2  Keyes  (N.  Y.)  268, 
4  Abb.  App.  Dec.  (N.  Y.)  149;  Sands  v.  Graves, 
58  N.  Y.  94;  Thomas  v.  Whallon,  31  Barb.  (N. 
Y.)  176:  Bangs  v.  Gray,  12  N.  Y.  484. 

5.  Publication  in  Newspaper  or  Newspapers.  — 
York  County  Mut.  F.  Ins.  Co.  v.  Knight,  48 
Me.  75;  Atlantic  Mut.  F.  Ins.  Co.  v.  Sanders, 
36  N.  H.  252;  Northampton  Mut.  Live  Stock 
Ins.  Co.  v.  Stewart,  39  N.  J.  L.  486;  Sands  v. 


Boutwell,  26  N.  Y.  234;  Jackson  v.  Roberts, 
31  N.  Y.  304. 

The  Word  "Publish,"  in  a  statute  requiring 
publication  of  an  assessment,  does  not  neces- 
sarily mean  publication  through  the  medium 
of  a  newspaper.  Jackson  v.  Roberts,  31  N. 
Y.  304. 

6.  Devendorf  v.  Beardsley,  23  Barb.  (N.  Y.) 
656.  See  further  infra,  this  title,  Membership 
—  Rights  ami  Liabilities  of  Members  —  Liabilities 
of  Members  as  Insurers —  Necessity  for  Personal 
Demand. 

7.  Personal  Notice  Not  Equivalent  to  Publica- 
tion.—  Northampton  Mut.  Live  Stock  Ins.  Co. 
v.  Stewart,  39  N.  J.  L.  486;  Sands  v.  Graves, 
5S  N.  Y.  94;  Sands  v.  Shoemaker,  2  Keyes  (N. 
Y.)  268,  4  Abb.  App.  Dec.  (N.  Y.)  149.  These 
cases  in  effect  overrule  Cooper  v.  Shaver,  41 
Barb.  (N.  Y.)  151. 

Personal  Notice  Does  Not  Aid  Defect  in  Publica- 
tion. —  Sands  v.  Sanders,  26  N.  Y.  239. 

8.  Publication  in  One  Newspaper  and  Such  Others 
as  Directors  Deem  Necessary.  —  See  Sands  v. 
Boutwell,  26  N.  Y.  234. 

For  the  Construction  of  Some  of  the  Peculiar 
Provisions  of  the  by-laws  of  mutual  companies 
relating  to  the  publication  of  notice  of  assess- 
ments, see  also  Northampton  Mut  Live  Stock 
Ins.  Co.  v  Stewart,  V)  N.  J.  L.  486;  Sands  v. 
Sanders,  26  N.  Y.  239;  Sands  v.  Graves,  58  N. 
Y.  94. 

9.  Publication  as  Directors  Shall  See  Fit  or  as 
By-laws  Shall  Prescribe. —  Rand  v.  Mutual  F. 
Ins.  Co.,  58  III.  App.  532;  Jackson  v.  Roberts. 
31  N.  Y.  304;  Sands  v.  Graves,  58  N.  Y.  94; 
Bangs  v.  McInto?h.  23  Barb.  (N.  Y.)  602;  Sands 
v.  Shoemaker,  2  Keyes  (N.  Y.)  268,  4  Abb.  App. 
Dec.  (N.  Y.)  149;  Sands  v.  Sanders,  28  N.  Y. 
416,  26  N.  Y.  239. 

10.  Buckley  v.  Columbia  Ins.  Co.,  83  Pa.  St. 
298. 
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amount  required  to  be  paid  by  each.1  In  the  absence  of  a  contrary  provision, 
an  assessment  and  notice  are  sufficient  where  merely  the  rate  per  cent,  at 
which  the  premium  notes  arc  assessed  is  stated  therein.2 

(g)  Amount  of  Assessment.  —  An  assessment  may,  and  properly  should,  be 
sufficient  in  amount  to  enable  the  company  to  meet  existing  just  claims 
against  it,  and  it  may  also  include  a  reasonable  allowance  for  expenses  and 
for  failures  to  make  collections.3  But  if  it  exceeds  this  it  is  invalid/4  Within 
the  limits  allowed,  however,  the  directors  have  a  rather  broad  discretion,  the 
presumption  being  in  favor  of  the  propriety  of  an  assessment  made  by  them, 
unless  it  is  so  excessive  as  to  warrant  an  inference  of  fraud  or  gross  mistake,5 
in  which  event  the  burden  of  proof  is  shifted,  and  the  company  is  required 
to  prove  that  the  assessment  is  reasonable  and  proper  in  view  of  all  the  cir- 
cumstances of  the  case.6 

The  Question  Whether  the  Books  of  a  Mutual  Company  Furnish  Sufficient  Data  for  a  correct 


1.  What  Must  Be  Stated  in  Assessment  and 
Notice/—  Sands  v.  Shoemaker,  2  Keyes  (N.  Y.) 
268,  4  Abb.  App,  Dec.  (N.  Y.)  149;  Sands  v. 
Sanders,  26  N.  Y.  239,  28  N.  Y.  416,  Bangs  v. 
Duxkinfield,  18  N.  Y.  598;  Lycoming  F.  Ins. 
Co.  v.  Rouglu.  97  Pa.  St.  415. 

2.  Sands  v.  Shoemaker.  2  Keyes  (N.  Y.)  268, 
4  Abb.  App.  Dec.  (N.  Y.l  149;  Sands  v.  San- 
ders, 26  N.  Y.  251,  28  N.  Y.  416;  Bangs  v. 
Duckinfield,  18  N.  Y.  598;  Lycoming  F.  Ins. 
Co.  v.  Rought,  97  Pa.  St.  415.  But  see  Bangs 
v.  Mcintosh,  23  Barb.  (N.  Y.)  591. 

Assessment  to  Full  Value  of  Premium  Note.  — 
A  general  assessment  which  declares  that 
each  premium  note  is  assessed  to  the  full 
value  thereof  is  sufficient.  Sands  v.  Sanders, 
28  N.  Y.  416,  26  N.  Y.  239;  Sands  v.  Shoe- 
maker, 2  Keyes  (M.  Y.)  268,  4  Abb.  App.  Dec. 
<N.  Y.)  149. 

But  a  Resolution  of  the  Directors  Laying  a 

"   per  Cent."  Assessment  is  a  nullity.  St. 

Lawrence  Mut.  Ins.  Co.  v.  Paige,  1  Hilt. 
(N.  Y.)  430. 

Where  a  Notice  of  Assessment  Specifies  Different 
Rates  of  Assessment  fot  "  small  notes  "  and 
"  large  notes,"  without  showing  in  any  man- 
ner how  a  given  note  is  distinguished  as  be- 
longing to  one  or  the  other  class,  and  there  is 
no  evidence  of  any  rule  on  the  subject  con- 
tained in  the  charier  or  by-laws,  the  notice  is 
inoperative  for  uncertainty.  Bangs  v.  Duckin- 
field, 18  N.  Y.  592. 

In  Massachusetts  a  statute  requires  thai  a 
statement  of  assessment  be  made  and  signed 
by  the  directors  and  duly  recorded,  showing 
the  amount  of  cash  on  hand  and  deposit  notes 
and  liabilities  subject  to  assessment.  Fayette 
Mut.  F.  Ins.  Co.  v.  Fuller.  8  Allen  (Mass.)  33; 
Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell,  10  Allen 
(Mass.)  no;  Pub.  Stat.  Mass.  (1882),  c.  119. 

'.  . 

Where  such  statement  is  signed  by  part  of 
the  directors,  and  it  does  not  appear  that  any 
others  voted  for  it,  the  presumption  is  that  all 
who  voted  for  it  signed  it  as  required  by  the 
statute.  Citizens'  Mut.  F.  Ins.  Co.  v.  Sortwell. 
10  Allen  (Mass.)  no. 

Requirement  Making  Statement  of  Losses 
Essential  to  Validity  of  Notice.  —  Annan  v.  Hill 
Union  Brewery  Co.,  59  N.  J.  Eq.  414. 

When  Vote  of  Directors  that  Assessment  Be 
Made  Is  Sufficient.  —  Atlantic  Mut.  F.  Ins.  Co. 
v.  Sanders,  36  N.  H.  252.  See  also  York 
County  Mut.  F.  Ins.  Co.  v.  Knight,  48  Me.  75. 


3.  Rule  as  to  Amount  of  Assessment  —  Illinois, 
—  Farmers'  Mut.  F.  Ins., Co.  v.  Knight,  162  111. 
470  [affirming  Palmyta  Ins.  Co.  v.  Knight,  59 
111.  App.  274];  Vandalia  Mut.  County  F.  Ins. 
Co.  v.  Peasley,  84  111.  App.  138. 

Massachusetts.  —  Traders'  Mut.  F.  Ins.  Co. 
v.  Stone,  9  Allen  (Mass.)  4S3;  Jones  v.  Sisson, 
6  Gray  (Mass.)  288;  People's  Equitable  Mut. 
F.  Ins.  Co.  v.  Babbitt,  7  Allen  (Mass.) 
235- 

Michigan.  —  Ionia,  etc.,  Farmers'  Mut.  F. 
Ins.  Co.  v.  Davis,  100  Mich.  606. 

Minnesota.  —  Pencille  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.,  74  Minn.  67,  73  Am.  St.  Rep. 

326. 

New  York. — Sands  v.  Son,  1  Thomp.  &  C. 
(N.  Y.)  13  (Addenda);  Sands  v.  Boutwell,  26 
N.  Y.  233;  Hyatt  v.  Esmond,  37  Barb.  (N.  Y.) 
601. 

Pennsylvania.  —  People's  Mut.  F.  Ins.  Co. 
v.  Groff,  154  Pa.  St.  200;  Rosenberger  v. 
Washington  Mut.  F.  Ins.  Co.,  87  Pa.  St.  207; 
Buckley  v.  Columbia  Ins.  Co.,  92  Pa.  St.  501; 
Lehigh  Valley  F.  Ins.  Co.  v.  Dryfoos,  (Pa. 
1887)  9  All.  Rep.  267. 

4.  Farmers'  Mut.  F.  Ins.  Co.  v.  Knight,  162 
111.  470  [affirming  Palmyra  Ins.  Co.  v.  Knight, 
59  111.  App.  274]:  York  County  Mut.  F.  Ins. 
Co.  v.  Bowden,  57  Me.  286;  Traders'  Mut,  F. 
Ins.  Co.  v.  Stone,  9  Allen  (Mass.) 483;  People's 
Equitable  Mut.  F.  Ins.  Co.  v.  Babbitt,  7  Allen 
(Mass.)  235;  Pencille  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.,  74  Minn.  67,  73  Am.  St.  Rep. 
326;  Raegener  v.  Willaid,  44  N.  Y.  App.  Div. 
41;  Lehigh  Valley  F.  Ins.  Co.  v.  Dryfoos,  (Pa. 
1887)  9  Atl.  Rep.  267. 

5.  Hummel's  Appeal,  78  Pa.  St.  320;  Rosen- 
berger v.  Washington  Mut.  F.  Ins.  Co..  87  Pa. 
St.  207;  Lycoming  F.  Ins.  Co.  v.  Newcomb,  1 
Leg.  Chron.  (Pa.)  9;  People's  Mut.  F.  Ins.  Co. 
v.  Groff,  154  Pa.  St.  202;  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Gackenbach,  115  Pa.  St.  492;  Le- 
high Valley  F.  Ins.  Co.  v.  Dryfoos,  (Pa.  18S7) 
9  All.  Rep.  267;  Fidelity  Mut.  F.  Ins.  Co.  v. 
Vitale,  10  Pa.  Super.  Ct.  157,44  W.  N.  C.  (Pa.) 
150.  See  also  Vandalia  Mut.  County  F.  Ins. 
Co.  v.  Peasley,  84  111.  App.  138;  Sands  v. 
Boutwell,  26  N.  Y.  233. 

6.  Lehigh  Valley  F.  Ins.  Co.  v.  Dryfoos,  (Pa. 
1887)  9  Atl.  Rep.  267.  ' 

Massachusetts  Statute  —  Decree  of  Supreme 
Court  Conclusive.  —  Hamilton  Mut.  Ins.  Co.  v. 
Parker,  11  Allen  (Mass.)  574;  Com.  Mut.  F. 
Ins.  Co.  v.  Wood,  171  Mass.  4S4. 
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assessment  is  for  the  jury.1 

Estimates  of  Assessments  for  Losses  may  properly  be  founded  on  knowledge  of 
the  company's  risks  where  the  losses  have  occurred  before  the  actual  liabili- 
ties have  been  fully  ascertained.2 

Whole  Assessment  Not  Necessarily  Invalid  Because  Part  Is  Illegal.  ■ —  Though  an  assess- 
ment is  made  large  enough  to  cover  indebtedness  other  than  that  for  which 
the  members  are  liable,  the  whole  assessment  is  not  thereby  invalidated  if  the 
legal  and  illegal  parts  of  the  assessment  can  be  separated ;  but  the  company 
may,  if  it  disclaims  all  intention  to  recover  the  illegal  part  of  the  assessment, 
recover  the  legal  part.3 

(b)  Effect  of  Delay  to  Make  Assessment.  —  The  delay  of  a  mutual  insurance  com- 
pany, for  a  time  not  unreasonable,  to  make  an  assessment  does  not  invalidate 
the  assessment,  even  though  it  is  provided  by  statute  that  if  there  are  just 
claims  against  the  company  exceeding  the  amount  of  its  existing  funds  the 
directors  shall  "  forthwith  "  lay  an  assessment. 1 

(i)  Assessment  Made  in  Place  of  Former  One  Remaining  Unenforced.  —  The  assessment 
of  a  premium  note,  being  but  the  performance  of  a  ministerial  duty,  is  not 
final.  The  fact,  therefore,  that  an  assessment  has  already  been  made  upon  a 
premium  note  and  still  remains  unenforced  will  not  render  invalid  a  second 
assessment  upon  the  note,  embracing  the  former  one  and  designed  to  accom- 
plish the  same  purpose.5  So  an  assessment  made  in  place  of  a  previous 
illegal  assessment  which  has  not  been  enforced  is  not  invalid.6  But  an 
assessment  is  invalid  if  it  includes  the  amount  of  previous  assessments  from 
the  payment  of  which  the  parties  assessed  have  been  released.7 

c.  Power  to  Borrow  Money.  —  A  mutual  insurance  company  has 
implied  power  to  borrow  money  to  pay  losses**  or  for  the  purposes  of  its 
business,9  and  to  secure  the  payment  thereof  by  giving  its  note.10  This 
authority  is  ordinarily  delegated  to  the  directors,11  who  may  borrow  money 
on  their  individual  notes  to  pay  losses  when  the  premiums  collected  and  the 
funds  on  hand  are  insufficient  for  that  purpose. 12  Sometimes  other  officers  of 
the  company,  such  as  the  president  13  or  the  treasurer,14  are  authorized  to 
borrow  money.15 

d.  Power  to  Procure  Sureties  or  to  Establish  Guaranty  Fund 
—  (i)  Implied  Power.  —  It  has  generally  been  held  that  a  mutual  insurance 
company  has  implied  power  to  procure  sureties,  or  to  establish  a  guaranty 
fund  with  money  borrowed  for  the  purpose,  to  secure  the  payment  of  losses 
when  assessments  on  premium  notes  are  insufficient. 16  Therefore  notes  given 
to  such  a  company,  upon  sufficient  consideration  for  the  security  of  policy 


1.  Marblehead  Mut.  F.  Ins.  Co.  v.  Under- 
wood, 3  Gray  (Mass.)  210. 

2.  Hummel's  Appeal,  78  Pa.  St.  320.  See 
also  Lycoming  F.  Ins.  Co.  v.  Buck,  1  Luz. 
Leg  Reg.  (Pa.)  351. 

3.  Parker  v.  Central  Ohio  Paper  Co.,  4  Ohio 
Dec.  251. 

4.  Mirblehead  Mut.  F.  Ins.  Co.  v.  Under- 
wood, 3  Gray  (Mass.)  210;  People's  Mut.  Ins. 
Co.  v.  Allen,  10  Gray  (Mass.)  297. 

5.  Sands  v.  Sweet,  44  Barb.  (N.  Y.)  108  {over- 
ruling Catnpbell  v.  Adams,  38  Barb  (N.  Y.) 
132];  Jackson  v.  Van  Slyke,  44  Barb.  (N.  Y.) 
116,  note  a. 

6.  People's  Mut,  Ins.  Co.  v.  Allen,  10  Gray 
(Mass.)  297;  Sands  v.  Sweet,  44  Barb.  (N.  Y.) 
108. 

7.  Herkimer  Countv  Mut.  Ins.  Co.  v.  Fuller, 
14  Barb.  (N.  Y.)  373. ' 

8.  Implied  Power  to  Borrow  Money,  —  Berry  v. 
Anchor  Mut.  F.  Ins.  Co.,  94  Iowa  142;  Eich- 


man  v.  Hersker,  170  Pa.  St.  402;  Orr  v.  Mercer 
County  Mut.  F.  Ins.  Co.,  114  Pa.  St.  387. 

9.  Hope  Mut.  L.  Ins.  Co.  v.  Perkins,  38  N. 
Y.  407.  See  also  Trenton  Mut.  L.,  etc.,  Ins. 
Co.  v.  McKelway,  12  N.  J.  Eq.  136. 

10.  Orr  v.  Mercer  County  Mut.  F.  Ins.  Co., 
114  Pa.  St.  387. 

11.  Jones  v.  Sisson,  6  Gray  (Mass.)  288. 

12.  New  Hanover  Mut.  F.  Ins.  Co.  v.  SchoII, 
12  Montg.  Co.  Rep  (Pa.)  78. 

13.  Brouwer  v.  Harbeck,  I  Duer  (N.  Y.)  114. 

14.  Tohey  v.  Russell,  9  R.  I.  65. 

15.  Transaction  Held  Not  to  Constitute  Loan  of 
Money.  —  Toronto  Bank  v.  Beaver,  etc.,  Mut. 
Ins.  Co.,  28  Grant  Ch.  (U.  C.)  87. 

16.  Implied  Power  to  Procure  Sureties  or  to  Estab- 
lish Guaranty  Fund.  —  Hope  Mut.  L.  Ins.  Co. 
v.  Weed,  28  Conn.  51;  Berry  v.  Anchor  Mut. 
F.  Ins.  Co.,  94  Iowa  135;  Corey  v.  Sherman, 
96  Iowa  114,  60  N.  W.  Rep.  232;  Smith  v. 
Sherman,  (Iowa  1901)  85  N.  W.  Rep.  747; 
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holders,  arc  valid  and  binding  contracts.1 

(2)  Express  Pozver.  —  Sometimes  the  charters  of  mutual  insurance  compa- 
nion expressly  authorize  them  to  establish  a  guaranty  fund  with  money  bor- 
rowed for  the  purpose.8 

(3)  Express  Power  to  Receive  Premium  Notes  in  Advance  for  Security  of 
Dealers,  Sometimes  also  mutual  companies  are,  by  the  express  terms  of 
charters  and  acts  providing  for  their  incorporation,  authorized,  for  the  better 

1  rity  of  deal  :rs,  to  receive  from  persons  intending  to  take  out  their  policies, 
not  :s  for  premiums  in  advance,  and  to  negotiate  such  notes  for  the  purpose 
of  paying  claims,  or  otherwise  in  the  course  of  their  business.3 

3.  Power  to  Organize  Branches.  —  The  charters  of  mutual  insurance  compa- 
sometimes  authorize  them  to  organize  branches  in  foreign  jurisdictions 

under  local  boards  of  directors.4 

4.  Dnty  to  Make  Assessments  and  to  Pay  Losses.  —  It  is  the  duty  of  mutual 
insurance  companies  to  make  assessments,  when  necessary  to  pay  losses  and 
other  just  claims,  and  to  apply  the  proceeds  inpayment  thereof,  and  this 
duty  is  usually  enjoined  in  express  language  by  the  charters  and  by-laws  of 
such  companies  or  by  the  policies  issued  by  them.5 

VIII.  Membership  —  1.  Who  Are  Members.  —  It  follows  from  the  very 
definition  of  mutual  insurance  that  all  who  insure  in  a  mutual  insurance  com- 
pany are  members  of  it,  with  all  the  rights  and  subject  to  all  the  liabilities  of 
membership;  and  membership  dates  in  each  case  from  the  time  when  the 


Hope  Mat.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y. 
404,  2  Abb.  App.  Dec.  (N.  Y.)  383. 

1.  Hope  Mut.  L.  Ins.  Co.  -0.  Weed,  28  Conn. 
5t;  Berry  v.  Anchor  Mut.  F.  Ins.  Co.,  94  Iowa 
135;  Hope  Mut.  L.  Ins.  Co.  v.  Perkins,  38  N. 
Y.  404,  affirming  4  Robt.  (N.  Y.)  182.  But  see 
Goss  v.  Peters,  98  Mich.  112;  Trenion  Mut. 
L.,  etc.,  Ins.  Co.  v.  McKelway,  12  N.  J.  Eq. 
133;  Kennan  v.  Rundle,  81  Wis.  212. 

2.  Ainley  v.  American  Mut.  F.  Ins.  Co., 
(Io.va  1900)  84  N.  W.  Rep.  504. 

3.  Power  to  Secure  Dealers  by  Receiving  Premium 
Notes  in  Advance.  —  See  infra,  this  title,  Mem- 
bership, subdiv.  3.  g.  (2)  (c)  Where  Absolute 
Liability  Is  Created. 

Particular  Provisions  of  Charters  Construed.  — ■ 
In  Hops  Mut.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y. 
406,  2  Abb.  App.  Dec.  (N.  Y.)  383,  particular 
provisions  of  the  charter  of  a  mutual  insur- 
ance company  were  held  not  expressly  to  au- 
thorize the  company  to  receive  notes  for  the 
purpose  of  establishing  a  guaranty  fund  for 
the  security  of  ihe  policy  holders. 

In  Hope  Mut.  L.  Ins,  Co.  v.  Weed,  28  Conn. 
51,  the  question  whelher  a  mutual  insurance 
company  was  by  the  particular  provisions  of 
its  charter  expressly  authorized  to  create  a 
guaranty  fund  was  discussed  but  not  de- 
termined. 

Interest  on  Advance  Notes.  —  Chesbrough  v. 
Wright,  41  Barb.  (N.  Y.)  28,  affirmed  si  N.  Y. 
662. 

Requirement  that  Notes  Be  Made  Payable 
Within  Limited  Period.  —  Osgood  v.  Toplilz,  3 

Lans.  (N.  Y.)  184. 

Renewal  Note.  —  Osgood  v.  Toole,  1  Hun  (N. 
Y.)  167,  affirmed  60  N.  Y.  475. 

Note  Sufficient  if  Payment  May  Be  Required 
Within  Time  Prescribed.  —  Howard  v.  Edmonds, 
33  Barb.  (N.  Y.)  433,  24  N.  Y.  307,  23  How. 
Pr.  (N.  Y.)  152:  Bell  v.  Yates,  33  Barb.  (N.  Y.) 
627;  Hill  v.  Reed,  16  Barb.  (N.  Y.)  280. 

4.  Davis  v  Lifs  Assoc.  of  America,  n  Fed. 


Rep.  781;  Taylor  v.  Life  Assoc.  of  America, 
13  Fed.  Rep.  493. 

5.  Duty  to  Make  Assessments  and  Properly  Ap- 
ply Proceeds  —  Louisiana.  —  Levy  v.  Insurance 
Co.,  8  La.  Ann.  380. 

Maine.  —  Maine  Mut.  Marine  Ins.  Co.  v. 
Neal,  50  Me.  301. 

Massachusetts.  —  People's  Mut.  Ins.  Co.  v. 
Allen,  10  Gray  (Mass.)  297;  Marblehead  Mut. 
F.  Ins.  Co.  v.  Underwood,  3  Gray  (Mass.)  210; 
Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen 
(Mass.)  27;  Com.  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  112  Mass.  116;  Com.  v.  Mechanics' 
Mut.  F.  Ins.  Co.,  112  Mass.  192;  People's 
Mut.  Equitable  F.  Ins.  Co.,  Petitioner,  9 
Allen  (Mass.)  319;  Com.  v.  Monitor  Mut.  F. 
Ins  Co.,  112  Mass.  150;  Appleton  Mut.  F.  Ins. 
Co.  v.  Jesser,  5  Allen  (Mass.)  446. 

Mississippi.  —  Stewart  v.  Lee  Mut.  F.  Ins. 
Assoc.,  64  Miss.  499. 

Ohio.  —  Ohio  Mut.  Ins.  Co.  v.  Marietta 
Woolen  Factory,  1  Ohio  Dec.  (Reprint)  577,  10 
West.  L.  J.  466. 

See  also  infra,  this  title.  Membership,  subdiv. 
3.  /.  (2)  Liability  of  Company  for  Failure  or 
Refusal  to  Make  Assessment;  (4)  Personal  Lia- 
bility of  Directors. 

But  the  Directors  May,  in  the  Fair  Exercise  of  a 
Sound  Discretion,  Delay  Making  an  Assessment  to 
pay  a  loss  which  they  think  not  justly  paya- 
ble, until  arbitrators  or  acouitof  law  shall 
decide  whether  the  claim  is  valid.  The  neces- 
sity for  an  assessment,  however,  is  not  super- 
seded, but  is  merely  suspended,  and  if  policies 
expire  which  were  running  when  the  loss  oc- 
curred, the  directors  are  bound  to  consider  the 
claim  for  the  loss,  though  litigated,  as  a  con- 
tingent charge  on  the  deposit  notes  made 
under  such  expired  policies,  and  have  no  right 
to  surrender  such  notes  without  providing  for 
such  contingency.  Jordan  v.  Union  Mut.  F. 
Ins.  Co.,  Brun.  Col.  Cas.  (U.  S.)  608,  13  Fed. 
Cas.  No.  7,522. 
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insurance  is  effected. *  This  is  so  as  well  when  the  premium  is  paid  in  cash 
as  when  a  premium  note  is  given.2  On  the  other  hand,  consistently  with 
the  principle  of  mutuality,  no  one  can  be  a  member  of  a  mutual  insurance 
company  who  has  not  insured  in  it,3  unless  he  is  the  assignee  of  a  policy,  who 
has  been  substituted  to  all  the  rights  of  the  original  assured,  with  the  assent 


1.  All  Insured  Are  Members  —  /  'nit  d  States.  — 
Union  Ins.  Co.  t,.  Iloge,  21  How.  (U.  S.)  35. 

Connecticut  — Tread  way  v.  Hamilton  Mm. 
Ins.  Co.,  29  Conn.  68. 

Georgia.  —  Carllon  v.  Southern  Mut.  Ins. 
Co.,  72  Ga.  371. 

Illinois.  —  Protection  L.  Ins.  Co.  v.  Foote,  77 
III.  361. 

Indiana.  —  Plister  v.  Gerwig,  122  Ind.  567. 

Iowa.  —  Corey  v.  Sherman,  q6  Iowa  114; 
Simeral  v.  Dubuque  Mut.  F.  Ins.  Co  ,  18  Iowa 
3:9;  Coles  v.  Iowa  State  Mut.  Ins.  Co.,  18 
Iowa  425;  Sherman  v.  Frasier,  112  Iowa  236. 

Maine.  —  New  England  Mut.  F.  Ins.  Co.  v. 
Butler,  34  Me.  451. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Miller 
Lodge,  58  Md.  463. 

Massachusetts.  —  Bay  State  Mm.  F.  Ins.  Co. 
v.  Sawyer,  12  Cush.  (Mess.)  64;  Bowditch 
Mut.  F.  Ins.  Co.  v.  Buffum,  2  Gray  (Mass.) 
550;  Com.  v.  Massachusetts  Mm.  F.  Ins.  Co., 
119  Mass.  4;;. 

Michigan.  —  Russell  v.  Detroit  Mut.  F.  Ins. 
Co.,  80  Mich.  407;  Dowville  v.  Farmers'  Mut. 
F.  Ins.  Co  ,  113  Mich.  158. 

Minnesota.  —  Taylor  v.  North  Star  Mut.  Ins. 
Co.,  46  Minn.  198. 

Mississippi .  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

Missouri.  —  Hannibal  Sav.,  etc.,  Co.  v.  Pipe, 
43  Mo.  407;  St.  Louis  Mut.  F.  Ins.  Co.  v. 
Roeckler,  19  Mo.  135. 

New  Jersey.  —  Sch  warz walder  v.  Tegen,  58 
N.  J.  Eq.  319. 

iVew  York.  —  Hyde  v.  Lynde,  4  N.  Y.  387; 
Cooper  v.  Shaver,  41  Barb.  (N.  Y.)  151;  Rock- 
land, etc.,  F.  Ins.  Co.  v.  Bussey,  48  N.  Y.  App. 
Div.  359. 

North  Carolina.  —  Woodfln  r.  Asheville  Mut. 
Ins.  Co.,  6  Jones  L  (51  N.  Car.)  558;  Boyle 
v.  North  Carolina  Mut.  Ins.  Co.,  7  Jones  L. 
(52  N.  Car.)  373. 

Ohio.  — Manufacturers'  F.  Assoc.  v.  Lynch- 
burg Drug  Mills,  4  Ohio  Cir.  Dec.  350,  8  Ohio 
Cir.  Ct.  112. 

Pennsylvania.  —  Mitchell  v.  Lycoming  Mat, 
Ins.  Co.,  51  Pa.  St.  402;  Standard  Mut.  Live 
Stock  Ins.  Co.  v.  Madara,  13  Pa.  Co.  Ct.  555, 
2  Pa.  Dist.  600;  Schimpf  v.  Lehigh  Valley 
Mut.  Ins.  Co.,  86  Pa.  St.  373;  Krugh  v.  Ly- 
coming F.  Ins  Co.,  77  Pa.  St.  15;  Koehler  v. 
Bseber,  122  Pa.  St.  291,  23  W.  N.  C.  (Pa.)  558; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136 
Pa.  St.  499;  Cumberland  Valley  Mut.  Protec- 
tion Co.  v.  Schell,  29  Pa.  St.  31 ;  Farmers'  Mut. 
Ins.  Co.  v.  Mylin,  (Pa.  1888)  15  Atl.  Rep.  710; 
Columbia  Ins.  Co.  Cooper,  50  Pa.  St.  331; 
Eilenberger  v.  Protective  Mut.  F.  Ins.  Co., 
89  Pa.  St.  464:  Rhinehart  v.  Alleghany  County 
Mut.  Ins.  Co.,  1  Pa.  St.  359;  Susquehanna 
Ins.  Co.  v.  Perrine,  7  W.  &  S.  (Pa.)  348;  Given 
v.  Retlew,  162  Pa.  St.  638;  Wilson  v.  Trum- 
bull Mut.  F.  Ins.  Co.,  19  Pa.  St.  372. 

Wisconsin.  —  Dewey  v.  Davis,  82  Wis.  500. 

Canada.  —  In  re  City  Mut.  Ins.  Co.,  24  Ont. 
100. 


See  also  Belleville  Mut.  Ins.  Co.  v.  Van 
Winkle,  12  N.  J.  Eq.  333. 

The  Charters  or  By-laws  of  Mutual  Insurance 
Companies  usually  provide  in  express  terms 
that  every  insurer  shall  be  a  member  of  the 
company. 

Connecticut.  —  Mutual  Ben.  L.  Ins.  Co.  v. 
Jarvis,  22  Conn.  133. 

Illinois.  —  Ross  v.  Knapp,  77  111.  App.  424. 
Massachusetts. —  Sullivan  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  2  Mass.  318. 

Minnesota.  —  Taylor  v.  North  Star  Mut.  Ins. 
Co.,  46  Minn.  198;  ///  re  Minneapolis  Mut.  F. 
Ins.  Co.,  49  Minn.  291. 

Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

Nebraska.  —  Morgan  v.  Hog  Raisers'  Mut. 
Ins.  Co..  (Neb.  1901)  87  N.  W.  Rep.  145. 

New  Jersey.  —  Maver  v.  Alty.-Gen.,  32  N.  J. 
Eq.  815. 

New  York.  —  Lawrence  v.  Nelson,  4  Bosw. 
(N.  Y.)  240,  affirmed  21  N.  Y.  158;  Devendorf 
v.  Beardsley,  23  Barb.  (N.  Y.)  656:  Beers  v. 
New  York  L.  Ins.  Co.,  66  Hun  (N.  Y.)  75; 
Raegener  v.  Willard,  44  N.  Y.  App.  Div.  41; 
Mutual  Ben.  L.  Ins.  Co.  v.  Davis,  12  N.  Y. 
569;  Matter  of  Mutual  F.  Ins.  Co.,  164  N. 
Y.  10. 

Ohio.  —  Richards  v.  Swaim,  9  Ohio  Dec.  70, 
7  Ohio  N.  P.  68. 

Pennsylvania.  —  Given  v.  Rettew,  162  Pa. 
St.  638;  Laing  v.  Insurance  Co.,  5  Pa.  L.  J. 
Rep.  122,  4  Am.  L.  J.  276. 

Wisconsin.  — Van  Slyke  v.  Trempealeau 
County  Farmers'  Mut.  F  .  Ins.  Co  ,  48  Wis. 
683. 

2.  Union  Ins.  Co.  v.  Hcge,  21  How.  (U.  S.) 
35;  Carr  v.  Union  Mut.  F.  Ins.  Co.,  33  Mo. 
App.  291;  State  v.  Manufacturer's  Mut.  F. 
Ins.  Co.,  91  Mo.  311;  Matter  of  Mutual  F. 
Ins.  Co.,  164  N.  Y.  10,  51  N.  Y.  App.  Div.  163, 
30  Misc.  (N.  Y.)  633;  Raegener  v.  Willard,  44  N. 
Y.  App.  Div.  41.  And  see  supra,  this  title, 
Definition. 

Holder  of  Stock  Policy  Not  Member.  —  Cary  v. 
Nagel,  2  Bies.  (U.  S.)  244,  2  Abb.  (U.  S.)  156, 
9  Am.  L.  Reg.  N.  S.  362,  3  Am.  L.  T. 
131,  4  West.  Jur.  351,  2  Chicago  Leg.  N.  293; 
In  re  Minneapolis  Mut.  F.  Ins.  Co.,  49  Minn. 
291.  See  also  Osius  ?<.  O'Dwver,  (Mich.  I901) 
86  N.  W.  Rep.  831;  Hannibal  Sav.,  etc  ,  Co. 
v.  Pipe,  43  Mo.  407. 

3.  Only  Persons  Insured  Are  Members.  —  Berry 
v.  Anchor  Mut.  F.  Ins.  Co..  94  Iowa  I3f,;  Bay 
State  Mm.  F.  Ins.  Co  v.  Sawyer,  12  Cush. 
(Mass.)  64;  White  v.  Haight,  16  N.  Y.  310; 
Wilson  v.  Trumbull  Mm.  F.  Ins.  Co.,  19  Pa. 
St.  372;  Meyers  v.  Lebanon  Mut.  Ins.  Co.,  156 
Pa.  St.  420. 

A  person  who  has  neither  taken  a  policy  in 
a  mutual  insurance  company  nor  signed  an 
application  nor  paid  a  premium  is  not  a  mem- 
ber. Com.  v.  Massachusetts  Mut.  F.  Ins.  Co., 
112  Mass.  117.  See  also  Real  Estate  Mut.  F. 
Ins.  Co.  v.  Roessle.  1  Gray  (Mass.)  336. 
Deposit  of  Premium  Note  as  Prerequisite  to 
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of  the  company.1  What  acts  or  facts  constitute  such  substitution  in  particu- 
lar cases  must  be  determined  by  the  provisions  of  the  company's  charter  or 
of  its  by-laws  or  of  the  contract  of  insurance,  or  by  the  construction  of  all 
these  provisions  taken  together.2 

Persons  Contributing  to  a  Guaranty  Fund  to  secure  losses  in  case  the  fund  arising 
from  premiums  is  not  sufficient  for  that  purpose  are  not,  by  reason  of  that 
fact,  members  of  a  mutual  company.3 

Agent  in  Rooeiving  Application  Acts  as  Agent  of  Company.  —  As  an  insurer  in  a  mutual 
company  does  not  become  a  member  until  the  insurance  is  granted,  it  follows 
that  the  agent  of  the  company  who  receives  his  application' for  insurance  acts 
in  so  doing  as  the  agent  of  the  company  and  not  of  the  applicant.  In  this 
respect  there  is  no  distinction  between  mutual  and  stock  companies  as  to  their 
responsibility  for  the  acts  of  their  agents  in  taking  applications  for  insurance.4 

Limitation  upon  Membership  by  Charter  or  Statute.  —  The  membership  of  mutual 
insurance  companies  is  sometimes  limited  by  the  peculiar  provisions  of  their 
charters  or  of  general  acts  providing  for  the  incorporation  of  such  companies.5 

2.  Termination  of  Membership  —  a.  In  General.- — Membership  in  a 
mutual  insurance  company  ceases  upon  the  termination  of  the  policy,  and  it 
is  generally  so  provided  in  the  charters  and  by-laws  of  such  companies.6 
Unless  restricted  by  the  charter  or  by-laws,  or  by  the  contract  .of  insurance,  a 
member  may  at  his  pleasure  cease  to  insure  and  thus  dissolve  his  member- 
ship.7 But  where  the  condition  or  event  upon  which  the  termination  of  the 
policy  and  of  membership  shall  depend  is  declared  in  the  charter,  by-laws,  or 
contract  of  insurance,  such  termination  must  abide  the  fulfilment  of  the  con- 
dition or  the  happening  of  the  event.8  Some  of  the  peculiar  provisions  of 
charters  and  acts  of  incorporation  relating  to  the  termination  of  membership 
have  received  the  interpretation  of  the  courts.9 


Membership.  —  Under  the  charters  and  by-laws 
of  some  companies  the  deposit  of  a  premium 
note  is  a  prerequisite  to  membership.  Belle- 
ville Mut.  Ins.  Co.  v.  Van  Winkle,  12  N.  J. 
Eq.  333. 

1.  Assignee  of  Policy  —  United  States.  — 
Mutual  Assur.  Soc.  v.  Walts,  1  Wheat.  (U.  S.) 
279. 

Massachusetts.  —  Cumings  v.  Hildreth,  117 
Mass.  309;  Com.  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  112  Mass.  116.  See  also  Bowditch 
Mut.  F.  Ins.  Co.  v.  Buff  um,  2  Gray  (Mass.) 

550. 

New  Hampshire.  —  New  Hampshire  Mut.  F. 
Ins.  Co.  v.  Hunt,  30  N.  H.  210. 

New  Jersey.  —  Miller  v.  Hillsborough  Mut. 
F.  Assur.  Assoc..  42  N.  J.  Eq.  459;  Durar  v. 
Hudson  County  Mut.  Ins.  Co.,  24  N.  J.  L.  171. 

Pennsylvania.  —  Standard  Mut.  Live  Stock 
Ins.  Co.  v.  Madara,  2  Pa.  Dist.  600,  13  Pa.  Co. 
Ct.  555;  Finley  v.  Lycoming  County  Mut.  Ins. 
Co.,  30  Pa.  St.  311,  72  Am.  Dec,  705. 

Canada.  — Storms  v.  Canada  Farmers'  Mut. 
Ins.  Co.,  22  U.  C.  C.  P.  75;  Kuntz  v.  Niagara 
Dist.  Mut.  F.  Ins.  Co..  16  U.  C.  C.  P.  131. 

See  also  Mutual  Assur.  Soc.  v.  Byrd,  1  Va. 
Cas.  170. 

2.  Durar  v.  Hudson  County  Mut.  Ins.  Co., 
24  N.  J.  L.  171;  Finley  v.  Lycoming  County 
Mut.  Ins.  Co.,  30  Pa.  St.  311,  72  Am.  Dec.  705; 
Standard  Mut.  Live  Stock  Ins.  Co.  v.  Madara, 
2  Pa.  Dist,  600;  Storms  v.  Canada  Farmers' 
Mut.  Ins.  Co.,  22  U.  C.  C.  P.  75;  Kuntz  v. 
Niagara  Dist.  Mut.  F.  Ins.  Co.,  16  U.  C.  C.  P. 
131. 

Estoppel  of  Company.  —  Hyatt  v.  Wait,  37 
Barb.  (N.  Y.)  29. 


3.  Berry  v.  Anchor  Mut.  F.  Ins.  Co.,  94 

Iowa  135. 

4.  Agency  in  Receiving  Application  for  Insur- 
ance—  Indiana.  —  Whitman  v.  Meissner,  34 
Ind.  487. 

Michigan.  —  Russell  v.  Detroit  Mut.  F.  Ins. 
Co.,  80  Mich.  407;  Macklem  v.  Bacon,  57 
Mich.  334. 

Pennsylvania.  —  Lycoming  F.  Ins.  Co.  v. 
Woodworth,  83  Pa.  St.  223;  Kister  v.  Lebanon 
Mut.  Ins.  Co.,  128  Pa.  St.  553,  15  Am.  St.  Rep. 
6g6;  Meyers  v.  Lebanon  Mut.  Ins.  Co.,  156  Pa. 
St.  420;  Capital  City  Mut.  F.  Ins.  Co.  v. 
Boggs,  172  Pa.  St.  91;  Cumberland  Valley 
Mut.  Protection  Co.  v.  Schell,  2q  Pa.  St.  31; 
Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.  331; 
Eilenberger  v.  Protective  Mut.  F.  Ins.  Co., 
89  Pa.  St.  464.  But  see  Capital  City  Mut.  F. 
Ins.  Co.  v.  Boggs,  5  Pa.  Super.  Ct.  394. 

See  generally  the  title  Insurance,  vol.  16,  p. 
909. 

5.  Ohio  Statute  Excluding  Nonresidents.  —  State 

v.  Manufacturers'  Mut.  F.  Assoc.,  50  Ohio  St. 
145. 

6.  When  Membership  Ceases.  —  Si.  Louis  Mut. 
F.  &  M.  Ins.  Co.  v.  Boeckler,  19  Mo.  135; 
Com.  Mut.  F.  Ins.  Co.  v.  Hayden,  60  Neb. 
636;  Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co., 
31  N.  J.  Eq.  20;  Mayer  v.  Atty.-Gen.,  32  N.  J. 
Eq.  820. 

7.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72 

Ga.  405. 

8.  Korn  v.  Mutual  Assur.  Soc,  6  Cranch  (U. 
S.)  192;  Cumings  v.  Sawyer,  117  Mass.  30; 
Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29. 

9.  For  the  Construction  of  the  Peculiar  Provisions 
of  certain  charters  and  acts  of  incorporation 
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b.  By  Surrender  and  Cancellation  of  Policy. — Where,  in  con- 
formity with  the  charter  or  by-laws  of  the  company,  or  with  the  contract  of 
insurance,  a  member  surrenders  his  policy  and  the  company  cancels  it,  or 
agrees  that  it  shall  be  canceled,  the  membership  is  thereby  terminated.1 

c.  By  Assignment  of  Policy.  —  As  previously  stated,  an  assignee  of  a 
policy  in  a  mutual  company  who  has  been  substituted  to  all  the  lights  of  the 
assignor  succeeds  to  his  membership.3  It  follows  that  where  a  member 
assigns  his  policy  in  conformity  to  the  provisions  of  the  charter  or  by-laws  of 
the  company  he  ceases  to  be  a  member.3 

d.  By  Alienation  of  Property  Insured. — Where  a  member  of  a 
mutual  fire-insurance  company  alienates  the  property  insured  before  the  end 
of  the  period  for  which  he  is  insured,  he  ceases  to  have  an  insurable  interest 
in  the  property,  and  is  no  longer  entitled  to  recover  in  case  of  loss.4  But  on 
the  question  whether  upon  such  alienation  of  the  insured  property  the 
assured  ceases  to  be  a  member  of  the  company,  the  cases  are  not  agreed.  In 
Massacliusetts  it  has  been  held  that  membership  continues  notwithstanding 
alienation  of  the  insured  property,5  while  in  Pennsylvania  the  contrary  rule 
prevails.6 

e.  Succession  of  Heirs  or  Personal  Representatiyks. — The  con- 
tract of  a  member  of  a  mutual  fire-insurance  company  and  his  right  to 
indemnity  in  case  of  loss  do  not  terminate  upon  his  death,  but  pass  to  his 
heirs  or  personal  representatives,  in  the  absence  of  a  provision  to  the  contrary 
in  the  charter  or  by-laws  of  the  company,  or  in  the  policy  of  insurance.7 

3.  Rights  and  Liabilities  of  Members  —  a.  In  General.  —  From  what  has 
already  been  stated  it  necessarily  follows  that  each  member  of  a  mutual 
insurance  company  is  at  the  same  time  insurer  and  insured.  In  one  aspect  he 
is  a  mere  holder  of  a  policy  containing  a  contract  of  indemnity,  with  a  specific 
and  limited  fund  out  of  which  that  indemnity  is  to  be  made  good.  In 
another  aspect  he  is  a  member  of  the  corporation,  made  so  by  the  very  nature 
of  the  contract.  In  this  relation  he  is  an  insurer,  and  is  affected  by  another 
and  very  different  class  of  obligations.8  This  double  relationship  is  essential 
to  the  principle  of  mutuality,  and  is  borne  of  necessity,  therefore,  by  the 
members  of  all  mutual  companies.  But,  to  be  more  specific,  as  a  mutual 
company  is  governed  and  controlled  by  its  charter  or  by  the  act  under  which 
it  is  incorporated,  and  can  enter  into  such  contracts,  and  only  such,  as  are  not 
only  consistent  with  the  principle  of  mutuality,  but  are  authorized  by  such 

relating   to  the  termination  of  membership,  5.  Cumings  ?.  Sawyer,  1 17  Mass.  30. 

see  Bangs  v.  Skidmore,  21  N.  Y.  136,  affirming  6.  Wilson  v.  Trumbull  Mut.  F.  Ins.  Co.,  19 

24  Barb.  (N.  Y.)  29;  Seamans  v.  Millers'  Mut.  Pa.  St.  372.    See  also  Columbia  Ins.  Co.  v. 

Ins.  Co.,  90  Wis.  490.  Buckley,  83  Pa.  St.  293,  24  Am.  Rep.  172. 

1.  Surrender  and  Cancellation  of  Policy  —  7.  Kimmel  v.  Pinckney ville  Mut.  County  F. 
Massachusetts.  —  Cumings  v.  Sawyer,  117  Ins.  Co.,  16]  111.  43,  reversing  59  111.  App.  532. 
Mass.  30.  8.  Members  Both  Insurers  and  Insured  —  United 

Michigan.  —  Union    Mut.  F.    Ins.    Co.    v.  States.  —  Korn  v.  Mutual  Assur.  Soc,  6  Cranch 

Spaulding,  61  Mich.  77;  Schroeder  v.  Farm-  (U.  S.)  192. 

ers'  Mut.  F.  Ins.  Co.,  87  Mich.  310;  Ionia,  Indiana.  —  Willcuts  v.  Northwestern  Mut. 

etc.,  Farmers'  Mut.  F.  Ins.  Co.  v.  Otto,  96  L.  Ins.  Co.,  81  Ind.  301. 

Mich.  558,  97  Mich.  522.  Massachusetts.   —   Com.    v.  Massachusetts 

Missouri.  —  Langworthy  v.  Saxony  Mills,  Mut.  F.  Ins.  Co.,  112  Mass.  116. 

72  Mo.  App.  363.  New  Jersey.  —  Mayer  v.  Atty.-Gen.,  32  N.  J. 

New  York.  —  Campbell  v.  Adams,  38  Barb.  Eq.  815. 

(N.  Y.)  132.  New  York.  —  Bangs  v.  Gray,  12  N.  Y.  482; 

Ohio.  —  Wadsworth  v.  Davis,  13  Ohio  St.  Savage  v.  Medbury,  19  N.  Y.  32. 

123;  Wilhelm  v.  Parker,  9  Ohio  Cir.  Dec.  724,  Pennsylvania.  —  Hillier».  Allegheny  County 

17  Ohio  Cir.  Ct.  234.  Mut.   Ins.  Co,,  3  Pa.  St.  470,  45  Am.  Dec. 

Pennsvlvania.  —  Akers  r.  Hite,  94  Pa.  St.  656;  Long  v.  Penn  Ins.  Co.,  (>  Pa.  Si.  424; 

394,  39  Am.  Rep.  792;  Sparks  v.  Flaccus  Glass  Gain's  Estate,  5  Pa.  Dist.  350. 

Co.,  16  Pa.  Super.  Ct.  119.  Wisconsin.  —  Seamans  v.  Millers'  Mut.  Ins. 

2.  See  supra,  this  section.  Who  Are  Members.  Co.,  go  Wis.  494. 

3.  Mutual  Assur.  Soc.  v.  Watts,  1  Wheat.  Canada.  —  In  re  City  Mut.  Ins.  Co.,  24  Ont. 
(U.  S.)  279;  Cumings  7a  Sawyer,  117  Mass.  30.  100;  Duff  v.  Canadian  Mut.  Ins.  Co.,  6  Ont. 

4.  See  the  title  Insurance,  vol.  16,  p.  846.  App.  238. 
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charter  or  act,1  and  as  such  charters  and  acts  2  and  by  daws  made  in  con- 
formity with  them  :t  arc  a  part  of  every  contract  of  insurance,  it  being  pre- 
sumed th.it  the  members  contract  with  a  knowledge  of  their  provisions,4 
it  follows  that  the  rights  and  liabilities  of  a  member,  as  such,  are  defined  and 
controlled  partly  by  the  charter  of  the  company  or  the  act  under  which  it  is 
incorporated,  partly  by  its  bydaws,  and  partly  by  the  contract  contained  in 
the  policy  of  insurance.5    But  the  rights  which  an  insured  acquires  under  the 


1.  See  supra,  this  title,  Powers  and  Duties  — 
Power  to  Contract. 

2.  Charter  Part  of  Contract  of  Insurance  — 
Illinois  —  Protection  L.  Ins.  Co.  v.  Foote,  79 
III.  361. 

Iowa.  —  Corey  v.  Sherman,  96  Iowa  114; 
Sherman  v.  Frasier,  112  Iowa  236. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Miller 
Lodge,  5S  Md.  463. 

Michigan.  —  Russell  v.  Berry,  51  Mich.  287; 
Goss  v.  Peters,  98  Mich.  112. 

Missouri.  —  Allen  v.  Life  Assoc.  of  America 
8  Mo.  App.  52;  Ellerbe  v.  United  Masonic 
Ben.  Assoc.,  114  Mo.  506. 

Nebraska.  —  Morgan  v.  Hog  Raisers'  Mut. 
Ins.  Co.,  (Neb.  1901)  87  N.  W.  Rep.  145. 

Pennsylvania.  —  Lycoming  F.  Ins.  Co.  v. 
Buck,  1  Luz.  Leg.  Reg  (Pa.)  351. 

3.  By-laws  Part  of  Contract  of  Insurance  —  Illi- 
nois,—  Protection  L.  Ins.  Co.  v.  Foole,  79  111. 
361. 

Iowa.  —  Carey  v.  Sherman,  96  Iowa  114; 
Sherman  «.  Frasier,  112  Iowa  236. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Miller 
Lodge,  58  Md.  463. 

Michigan.  —  Douville  v.  Farmers'  Mut.  F. 
Ins.  Co.,  113  Mich.  158. 

New  Jersey.  —  Miller  v.  Hillsborough  Mut. 
F.  Assur.  Assoc.,  42  N.  J.  Eq.  459. 

North  Carolina.  —  Boyle  v.  North  Carolina 
Mut.  Ins.  Co.,  7  Jones  L.  (52  N.  Car.)  373. 

4.  Members  Presumed  to  Contract  with  Knowl- 
edge of  Provisions  of  Charter  and  By-laws  —  Illi- 
nois. —  Protection  L.  Ins.  Co.  v.  Foote,  79  III. 
361. 

Indiana.  —  Farmers  Ins.  Co.  v.  Borders,  26 
Ind.  App.  491.  See  also  Pfister  v.  Gerwig, 
122  Ind.  568. 

Iowa.  —  Hobbs  v.  Iowa  Mut.  Ben.  Assoc., 
82  Iowa  107,  31  Am.  St.  Rep.  466;  Walsh  v. 
.Etna  L.  Ins.  Co.,  30  Iowa  144;  Simeral  v. 
Dubuque  Mut.  F.  Ins.  Co.,  18  Iowa  319;  Corey 
v.  Sherman,  96  Iowa  114;  Coles  v.  Iowa  State 
Mut.  Ins.  Co.,  18  Iowa  425;  Sherman  v. 
Frasier,  112  Iowa  236. 

Maryland. — Mutual  F.  Ins.  Co.  v.  Miller 
Lodge,  58  Md.  463. 

Michigan.  -  Goss  v.  Peters,  98  Mich.  112. 

Missouri.  —  Allen  v.  Life  Assoc.  of  America, 
8  Mo.  App.  55. 

New  Jersey.  —  Miller  v.  Hillsborough  Mut. 
F.  Assur.  Assoc.,  42  N.  J.  Eq.  459;  Belleville 
Mut.  Ins.  Co.  v.  Van  Winkle,  12  N.  J.  Eq.  333. 

New  York. — Van  Loan  v.  Farmers'  Mut. 
F.  Ins.  Assoc.,  90  N.  Y.  280,  affirming  24  Hun 
(N.  Y  )  132. 

Virginia.  —  Currie  v.  Mutual  Assur.  Soc,  4 
Hen.  &  M.  (Va.)  315,  4  Am.  Dec.  517. 

In  Pennsylvania  the  cases  have  not  enunci- 
ated a  very  clear-cut  rule  as  to  how  far  the 
members  of  a  mutual  insurance  company  are 
bound  by  its  by-laws.  They  seem,  however, 
to  sanction  the  following:    After  the  insured 


has  become  a  member,  he  is  bound  to  learn 
the  by-laws  of  the  company  and  to  be  gov- 
erned by  them  as  to  his  future  conduct,  and 
if  previous  to  becoming  a  member  he  knows 
of  the  by-laws  and  accepts  them  as  part  of  his 
contract  —  for  example,  if  they  are  referred  to 
therein  —  they  bind  him;  but  if  he  makes  a 
contract  which  excludes  them  in  any  particu- 
lar, in  that  particular  they  do  not  bind  him. 
Mitchell  v.  Lycoming  Mut.  Ins.  Co.,  51  Pa. 
St.  402;  Standard  Mut.  Live  Stock  Ins.  G  .  v. 
Madara,  2  Pa.  Dist.  600;  Susquehanna  Mut. 
F.  Ins.  Co.  v.  Leavy,  136  Pa.  St.  499;  Given 
v.  Rettew,  162  Pa.  St.  638  [limiting  Susque- 
hanna Ins.  Co.  v.  Perrine,  7  W.  &  S.  (Pa.)  348] ; 
Burger  v.  Farmers'  Mut.  Ins.  Co.,  71  Pa.  St. 
422;  Hackney  v.  Alleghany  County  Mut.  Ins. 
Co.,  4  Pa.  St.  185. 

Provisions  of  Charter  and  By-laws  Expressly 
Incorporated  into  Contract. —  It  is  sometimes 
expressly  provided  in  the  policy  that  the  pro- 
visions of  the  charier  and  by-laws  shall  be  a 
part  of  the  contract  of  insurance.  Treadway 
v.  Hamilton  Mut.  Ins.  Co.,  29  Conn.  68;  Miller 
v.  Hillsborough  Mut  F.  Assur.  Assoc.,  44  N. 
J.  Eq.  224;  Sparks  v.  McCreery,  61  N.  Y.  App. 
Div.  402. 

Applicants  Required  to  Subscribe  to  Constitu- 
tion. —  Sometimes  applicants  for  insurance  in 
a  mutual  company  are  required  to  subscribe 
to  the  constitution  before  a  policy  can  be  is- 
sued admitting  them  to  membership.  In  such 
case  members  so  subscribing  cannot  be  heard 
to  say  that  they  are  not  bound  by  the  law  of 
the  corporation.  Davis  v.  Life  Assoc.  of 
America,  11  Fed.  Rep.  782. 

Right  to  Deny  that  Articles  or  By-laws  Were 
Legally  Adopted.  —  In  Indiana  it  has  been  held 
that  a  member  of  a  mutual  insurance  com- 
pany cannot  successfully  assail  the  validity  of 
the  by-laws  under  which  he  acquired  mem- 
bership on  the  ground  that  thev  were  not 
regularly  adopted.  Pfister  v.  Gerwig,  122 
Ind.  568. 

But  in  Iowa  it  has  been  held  that  a  member 
is  not  estopped  from  denying  that  articles  of 
incorporation  were  legally  adopted  and  in 
force  as  a  part  of  his  contract,  unless  it  be 
shown  that  he  actually  knew  of  such  articles 
and  contracted  with  reference  to  them.  Day 
v.  Mill-Owners  Mut.  F.  Ins.  Co.,  75  Iowa  694. 

5.  How  Rights  and  Liabilities  of  Members  Are 
Defined  and  Controlled — Georgia.  —  Carlton  v. 
Southern  Mut.  Ins.  Co.,  72  Ga.  371. 

Illinois.  —  Protection  L.  Ins.  Co.  v.  Foote, 
79  HI-  361- 

Indiana.  —  Farmers'  Ins.  Co.  v.  Borders,  26 
Ind.  App.  491. 

Maryland.  —  Mutual  F.  Ins.  Co.  v.  Miller 
Lodge,  58  Md.  463. 

Massachusetts.  — Com.  v.  Massachusetts  Mut. 
F.  Ins.  Co.,  112  Mass.  116. 

Michigan.  —  Russell  v.  Berry,  51  Mich.  287. 
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contract  by  which  he  becomes  a  member  cannot  be  affected  or  destroyed  by 
articles  of  incorporation  or  by-laws  subsequently  adopted,1  unless  he  assents 
thereto,3  or  unless  his  contract  provides  that  he  shall  adhere  to  such  articles, 
rules,  and  regulations  as  may  thereafter  be  established.3  Nor  can  the  rights 
of  existing  members  be  injuriously  affected  by  an  alteration  in  or  amendment 
of  the  company's  charter,  unless  the  right  to  alter  or  amend  the  charter  was 
expressly  reserved.4 

Members  of  Unincorporated  Companies.- — In  what  has  been  said  in  reference 
to  the  rights  and  liabilities  of  members  of  mutual  insurance  companies 
reference  has  been  had  to  incorporated  companies,  as  such  companies  are 
almost  universally  incorporated.  If  unincorporated,  a  mutual  company  is 
governed  by  the  general  law  of  partnership.5  But  the  rights  of  the  members 
against  each  other  may  be  limited  by  contract,  and  the  constitution  and 
by-laws  of  the  company  constitute  a  contract  between  them.0 

b.  Right  to  Attend  Meetings  and  Vote  for  Directors  —  It  is  the 
right  of  every  member  of  a  mutual  insurance  company  to  attend  the  meetings 
of  its  members  and  to  vote  at  the  elections  of  directors.7 

c  Exclusive  Right  to  Become  Directors.  — The  charters  of  mutual 
companies  and  statutes  providing  for  the  organization  of  such  companies 
usually  provide  that  the  directors  must  be  "  members  "  or"  stockholders,"  the 
latter  term,  in  this  connection,  being  held  to  be  synonymous  with  the  former.8 

d.  Right  in  Assets  and  Surplus.  —  The  assets  in  a  mutual  insurance 
company  belong  to  the  members,  as  in  a  stock  company  they  belong  to  the 
stockholders,  the  members  being  interested  therein  in  proportion  to  their 
several  contributions.9  In  the  same  proportion  are  the  members  entitled  to 
share  in  the  surplus  in  excess  of  losses  and  expenses,10  and  if  what  a  member 
put  in  contributed  to  make  a  surplus,  whether  he  be  in  or  out  of  the  company 
when  the  division  is  made,  he  is  entitled,  it  has  been  held,  to  draw  his  share 
of  such  surplus.11    The  times  when  the  surplus  shall  be  ascertained  and  the 

New  York.  —  Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  34  Me.  451;  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc., 

29;  Cohen  v.  New  York  Mut.  L.  Ins.  Co.,  50  64  Miss.  499. 

N.  Y.  610,  10  Am.  Rep.  522;  Farmers'  L.  &  T.         3.  Korn  v.  Mutual  Assur.  Soc,  6  Cranch  (U. 

Co.  v.  Aberle,  (Supm.  Ct.  Spec.  T.)  18  Misc.  S.)  192;  Mutual  Assur.  Soc  v.  Korn,  7  Cranch 

(N.  Y.)  257.  .  (U.  S.)  3g6. 

Pennsylvania.  —  Eichman    v.   Hersker,   170        4.  Alteration  in  or  Amendment  of  Charter. — 

Pa.  St.  402.  Allen  v.  Life  Assoc.  of  America,  8  Mo.  App. 

Wisconsin. — Seamans  v.  Millers'  Mut.  Ins.  54;  Hyatt  v.  McMahon,  25  Barb.  (N.  V.)  468; 

Co.,  90  Wis.  494;  Dewey  v.  Davis,  82  Wis.  Currie  v.  Mutual  Assur.  Soc,  4  Hen.  &  M. 

500.  (Va.)  315,  4  Am.  Dec.  <U7 

Member  Not  Required  to  Use  His  Favorable  In-         5.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 

fiuence  in  Company's  Behalf  —  Sufficiency  of  Con-  371.    See  generally  the  title  Partnership. 
sideration. —  Muller  v.  State  L.  Ins.  Co..  (Ind.         6.  Hammerstein  v.   Parsons,  38  Mo.  App. 

App.  1901)  60  N.  E.  Rep.  958.  332.    See  also  the  title  Societies  and  Clubs. 

1.  By-laws  Subsequently  Adopted — Iowa. —  7.  Schwarz walder  v.  Tegen,  5S  N.  J.  Eq.  319; 
Day  v.  Mill-Owners'  Mut.  F.  Ins.  Co.,  75  Iowa  Matter  of  Mutual  F.  Ins.  Co.,  164  N.  Y.  10,  51 
694;  Hobbs  v.  Iowa  Mut.  Ben.  Assoc.,  82  N.  Y.  App.  Div.  163,  30  Misc.  (N.  Y.)  633; 
Iowa  107,  31  Am.  St.  Rep.  466.  Koehler  v.  Beeber,  122  Pa.  Si.  298. 

Maine.  —  New  England  Mut.  F.  Ins.  Co.  v.         8.  Berry       Anchor  Mut.  F.   Ins.  Co.,  94 

Butler,  34  Me.  451.  Iowa  135;  State  v.  Manufacturers'  Mut.  F. 

Michigan.  —  Becker  v.  Farmers'   Mut.    F.  Assoc.,  50  Ohio  St.  145. 
Ins.  Co.,  48  Mich.  610.  9.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 

Mississippi. — Stewart  v.  Lee  Mut.  F.  Ins.  371;  Mayer  v.  Atty.-Gen.,  32  N.  j.  Eq.  822. 

Assoc.,  64  Miss.  499.  But  see  Grobe  v.  Erie  County  Mut.  Ins.  Co., 

Netu  Jersey.  —  Cox    v.    Farmers    Mut.    F.  39  N.  Y.  App.  Div.  183,  affirming  24  Misc.  (N. 

Assur.  Assoc.,  48  N.  J.  L.  53.  Y.)  462. 

New  York.  —  Farmers  L.  &  T.  Co.  v.  Aberle,         10.  Carlton  v.  Southern  Mut.  Ins.  Co.,  72  Ga. 

(Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  257.  402;  Bangs  v.  Gray,  12  N.  Y.  481;  Lycoming 

Pennsylvania. —  Bradfield    v.    Union    Mut.  F.  Ins.  Co.  v.  Buck,  1  Luz.   Leg.  Reg.  (Pa.» 

Ins  Co.,  9  W.  N.  C.  (Pa.)  436.  351.    See  also  Union  Cent.  L.  Ins.  Co.  v.  Cald- 

But  see  Korn  v.   Mutual   Assur.    Soc,  6  well,  68  Ark.  505;  Carmien  v.  Cornell,  148 

Cranch  (U.  S.)  192;  Mutual  Assur.  Soc.  v.  Ind.  83;  White  v.  Haight,  16  N.  Y.  310;  Mc- 

Korn,  7  Cranch  (U.  S.)  396.    Compare  Martin  Kean  v.  Biddle,  181  Pa.  St.  361. 
v.  Mutual  F.  Ins.  Co.,  45  Md.  51.  11.  Carlton  v,  Southern  Mut.  Ins.  Co.,  73 

2,  New  England  Mut.  F.  Ins,  Co.  v,  Butler.  Ga.  402, 
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method  of  its  distribution  are  usually  provided  for  in  the  policies  or  in  the 
charter  and  by-laws  of  the  company.1 

e.  Right  to  Return  of  Unearned  Premiums.  —  Charters  and  by-laws 
of  mutual  companies,  or  policies  issued  by  such  companies,  sometimes  provide 
for  the  return  of  unearned  premiums  upon  the  surrender  or  cancellation  of  a 
policy.3  In  such  a  case  the  insured  is  not  entitled  to  any  unearned  premium 
unless  he  brings  himself  within  the  provisions  authorizing  its  return.3 

/.  Right  upon  Happening  of  Loss  Insured  Against  — (i)  In  Gen- 
\  a  general  rule,  upon  the  happening  of  the  loss  or  contingency 
insured  against,  the  member  or  the  beneficiary  is  entitled  to  recover  from  the 
company  the  amount  of  the  insurance,  if  there  be  sufficient  funds  available 
which  are  legally  applicable  to  the  payment  of  losses.  In  each  particular  case, 
however,  in  determining  the  right  of  recovery,  resort  must  be  had  to  the  pro- 
visions of  the  contract  of  insurance,  construed  in  the  light  of  the  charter  and 
by-laws  of  the  company.4 

Persons  insured  on  stock  Plan.  —  Where  a  mutual  insurance  company  is  author- 
ized to  issue  policies  upon  the  cash  premium  basis  to  others  than  members, 
persons  so  insured  are  entitled  to  look  to  the  premium  notes  of  members  as 
representing  the  capital  stock  of  the  company.5 

Lien.  —  The  facts  that  the  constitution  and  by-laws  of  a  mutual  insurance 
company  provide  for  the  organization  of  departments  in  the  several  states 
under  local  boards  of  directors,  and  require  that  a  certain  proportion  of  the 
funds  of  the  company  be  loaned  or  invested  within  the  limits  of  a  department, 
do  not  entitle  policy  holders  in  a  department  to  any  lien  or  right  of  priority 
in  the  assets  within  that  department.  Nothing  less  than  apt  and  certain 
words  in  the  charter  or  by-laws,  or  in  the  contract  itself,  can  create  such  a  lien 
or  priority.0 

The  Discharge  under  Insolvent  Laws  of  a  Member  of  a  mutual  insurance  company 
relieves  the  company  from  all  obligation  under  the  contract  of  insurance,  and 
its  right  to  hold  itself  absolved  from  its  contract  is  not  waived  by  the  receipt 
of  interest  upon  the  premium  note  after  the  filing  of  the  petition  for  the 
benefit  of  the  insolvent  laws,  if  such  interest  was  received  without  actual 

1.  Union  Ceni.  L.  Ins.  Co.  v.  Caldwell,  68  Provision  of  Articles  of  Mutual  Fire  Company 
Ark.  505;  Carlton  v.  Southern  Mut.  Ins.  Co.,  that  Insured  May  Surrender  Policy  and  Receive 
72  Ga.  371;  Carmien  v.  Cornell,  148  lnd.  83,  Sum  Not  Exceeding  His  Deposit  Money.  —  Sulli- 

Greeff  v.  Equitable  L.  Assur.  Soc,  160  N.  Y.  van  v.   Massachusetts  Mut.   F.   Ins.  Co.,  2 

19,  73  Am.  St.  Rep.  659,  reversing  40  N.  Y.  Mass.  318. 

App.  Div.  180;  Laing  v.  Insurance  Co.,  5  Pa.  4.  As  to  the  Right  of  Recovery  upon  Policies  in 

L.  [.  Rep.  122.  4  Am.  L.  J.  276.  Mutual  Companies  under  the  peculiar  provisions 

By-law  Excluding  from  Dividends  Cash  Premium  of  acts  of  incorporation,  charters,  by-laws,  and 

Members.  —  Davis  v.  Parcher,  82  Wis.  496.  contracts  of  insurance,  see  Clark  v.  Manufac- 

2.  Carr  v.  Union  Mut.  F.  Ins.  Co.,  33  Mo.  turer's  Mut.  F.  Ins.  Co.,  130  lnd.  332;  Ken- 
App.  295;  Raegener  v.  Willard,  44  N.  Y.  App.  tucky  Mut.  Security  Fund  Co.  v.  Turner,  93 
Div.  41;  Dewey  v.  Davis,  82  Wis.  500.  Ky.  461-  Matter  of  Equitable  Reserve  Fund  L. 

Under  some  charters  or  acts  of  incorpora-  Assoc.,  131  N.  Y.  354 ;  Manufacturers' F.  Assoc. 

tion  the  proceeds  of  assessments  on  premium  v.  Lynchburg  Drug  Mills,  4  Ohio  Cir.  Dec.  350, 

notes  cannot  be  appropriated  to  the  refunding  8  Ohio  Cir.  Ct.  112;  Rhineharl  v.  Alleghany 

of  unearned  premiums  on  canceled  policies.  County  Mut.  Ins.  Co.,  1  Pa.  St.  359. 

Where  this  is  so,  and  the  members,  in  order  Interest  on  Losses.  —  The  peculiar  provisions 

to  recover  for  losses  insured  against,  are  en-  of  contracts  of  insurance  have  been  held  not 

titled  to  resort  both  to  the  cash  on  hand  and  to  to   entitle    the  insured,   who  had  sustained 

the  fund  arising  from  assessments  on  premium  losses,  to  inteiest  thereon,  uliere  such  losses 

notes,  the  former  fund  should  be  first  appro-  would  absorb  the  absolute  funds  of  the  com- 

priated  to  the  payment  of  the  unearned  pre-  pany  and  require  an  assessment  upon  the  con- 

miums,  unless   the    premium   note   fund   is  tingent  liability  of  the  members.    Com.  v. 

insufficient  to  pay  the  losses  insured  against.  Massachusetts  Mut.   F.   Ins.  Co.,  119  Mass. 

Clark  v.  Manufacturer's  Mut.  F.  Ins.  Co.,  130  45. 

Ind.  332.  5.  Hays  v.  Lycoming  F.  Ins.  Co.,  98  Pa.  St. 

Generally  as  to  the  Liability  of  an  Insurer  for  184. 

Return  of  Premiums,  see  the  title  Insurance,  6.  Taylor  v.  Life  Assoc.  of  America,  13  Fed. 

vol.  16,  p.  q^elseq.  Rep.  493.    See  also  Davis  •■>.   Life  Assoc.  of 

3.  Dewey  v.  Davis,  82  Wis.  503.  America,  n  Fed.  Rep.  781. 
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knowledge  of  the  insolvency  proceedings.1 

(2)  Liability  of  Company  for  Failure  or  Refusal  to  Make  Assessment.  — 
Where  it  is  provided  in  the  contract  of  insurance  that  upon  the  happening  of 
the  loss  insured  against  the  company  will  make  an  assessment  for  the  purpose 
of  paying  to  the  insured  the  amount  due  to  him,  the  company  will  be  liable 
in  damages  for  failure  or  refusal  to  levy  an  assessment.2 

(3)  Effect  of  By-law  Subsequent  to  Date  of  Policy.  —  The  right  of  a  member 
to  recover  under  his  policy  is  not  avoided  or  affected  in  any  way  by  a  by-law 
passed  subsequently  to  the  date  of  the  policy.3 

(4)  Personal  Liability  of  Directors  —  (a)  In  General. —  It  would  seem  that 
ordinarily  the  directors  or  trustees  of  a  mutual  insurance  company  are  not 
personally  liable  for  the  amount  of  a  loss  sustained  by  a  member  upon  his 
policy,  in  the  absence  of  an  express  provision  making  them  so.4 

(b)  For  Neglect  to  Make  Assessment  After  Judgment.  —  But,  as  has  previously  been 
stated,  the  authority  to  make  assessments  is  usually  vested  in  the  directors,5 
and  if,  after  a  judgment  has  been  recovered  against  a  company  upon  a  claim 
for  a  loss,  the  directors  neglect  to  make  an  assessment  for  the  purpose  of  pay- 
ing the  judgment,  they  will  be  personally  liable  for  such  an  amount  towards 
the  judgment  as  an  assessment,  seasonably  made  and  enforced  with  due  dili- 
gence, would  have  produced.6 

(c)  For  Misapplication  of  Funds  Derived  from  Assessments  to  Pay  Losses.  —  Funds 
derived  from  assessments  upon  members  to  pay  losses  are  in  their  nature  trust 
funds,  to  be  applied  to  the  payment  of  losses,'  and  if  the  directors  apply  them 
to  other  purposes  they  will  be  personally  liable  to  a  policy  holder  having  a 
just  claim  for  a  loss  against  the  company;  and  this  even  though  the  misappli- 
cation is  made  in  good  faith.8  But  this  personal  liability  does  not  extend  to 
executive  officers  who  are  subject  to  the  direction  and  control  of  the  directors, 
if  they  have  simply  performed  their  duties  as  directed.9 

g.  Liabilities  of  Members  as  Insurers— (i)  In  General. — The  lia- 
bility of  one  insured  in  a  mutual  insurance  company,  as  a  member  of  the  cor- 
poration and  an  insurer,  is  to  be  determined  by  the  provisions  of  the  contract 
contained  in  his  policy  of  insurance,  as  modified  and  controlled  by  the  exist- 
ing charter  and  by-laws  of  the  company.10 

1.  Reynolds  v.  Mutual  F.  Ins.  Co.,  34  Md.  For  the  Construction  of  the  Tennessee  Statute 
280,  6  Am.  Rep.  337.  providing  that  the  directors  of  a  mutual  in- 

2.  Failure  or  Refusal  to  Make  Assessment. —  surance  company  shall  be  personally  liable  for 
Stewart  v.  Lee  Mut.  F.  Ins.  Assoc.,  64  Miss.  any  loss  sustained  by  reason  of  their  neglect 
499;  O'Brien  v.  Home  Ben.  Soc,  117  N.  Y.  to  collect  an  assessment  or  perform  any  of 
310;  Darrow  v.  Family  Fund  Soc,  116  N.  Y.  their  legal  duties  (Act  1895,  c.  220,  §  8;  Annot. 
537,  15  Am.  St.  Rep.  430.  See  also  Matter  of  Code  1896,  §  3364),  see  Shoun  v.  Armstrong, 
Equitable  Reserve  Fund  L.  Assoc.,  131  N.  Y.  (Tenn.  Ch.  1900)  59  S.  W.  Rep.  790. 

354.  5.  See  supra,  this  title,  Powers  and  Duties  — 

3.  Bradfield  v.  Union  Mut  Ins.  Co.,  9  W.  Power  to  Alake  Assessments — In  Whom  Au- 
N.  C.  (Pa.)  436.    And  see  supra,  this  section,  thority  Is  Vested. 

Rights  and  Liabilities  of  Members  —  In   Gen-  6.  Jordan  v.  Union  Mut.  F.  Ins.  Co.,  Biun. 

eral.  Col.  Cas.  (U.  S  )  608,  21  Law  Rep.  83,  13  Fed. 

4.  See  Kelley  v.  Bender,  12  Ohio  Cir.  Dec.  Cas.  No.  7,522.  See  also  Ruber  v.  Jones,  40 
181;  Manufacturers'  F.  Assoc.  v.  Lynchburg  Ind.  436,  and  Deckers.  Ricrliter,  9  Kan.  App. 
Drug  Mills,  4  Ohio  Cir.  Dec.  350,  8  Ohio  Cir.  431  See  supra,  this  title,  Poxvers  and  Duties 
Cl.  112.  — Duty  to  Make  Assessments  and  to  Pay  Losses. 

But  where  the  statute  under  which  a  mul  ual  7.  Lyman  v.  Bonney,  101  Mass.  562;  Rich- 
company  was  organized  provided  that  the  ards  v.  New  Hampshire  Ins.  Co.,  43  N.  H. 
directors  should  be"  jointly  or  severally  liable  263;  State  v.  Monitor  F.  Assoc.,  42  Ohio  St. 
for  all  debts  due  "  from  the  corporation  con-  555. 

traded  while  they  were  trustees,  a  clause  in  a  8.  Stewari  v.  Lee  Mut.  F.  Ins.  Assoc.,  64 

certificate  of  insurance  issued  by  the  company  Miss.  499.    See  also  Richards  v.  New  Hamp- 

providing  that  the  directors,  either  individu-  shire  Ins.  Co.,  43  N.  H.  263. 

ally  or  as  a  body,  should  not  assume  any  lia-  9.  Stewart  v.  Lee  Mut.  F.  Ins.  Assoc.,  64 

bilities  personally  by  reason  of  the  issuance  of  Miss.  499. 

the  certificate  wis  held  to  be  repugnant  to  10.  Dishong  :/.  Iowa  L.,  etc.,  Assoc.,  92  Iowa 

the  statute  and  void.    Greene  v.  Walton,  59  163;  Van  Loan     Farmers'  Mut.  F.  Ins.  Assoc., 

Hun  (N.  Y.)  102.  90  N.  Y.  28o,  affirming  24  Hun  (N.  Y.)  132. 
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(2)  Liability  upon  Premium  and  Deposit  Notes  —  (a)  in  General.  —  The  liability 
of  members  of  mutual  insurance  companies  upon  notes  given  for  premiums 
may  conveniently  be  divided  into  a  liability  which  is  conditional  and  a  liability 
which  is  absolute;  and  in  this  order  the  subject  will  be  considered  herein. 

(b)  Where  Conditional  Liability  Is  Created  —  aa.  In  General.  —  Where  the  contract 
of  insurance,  including  the  charter  and  bydaws  of  the  company,  declares  the 
circumstances  or  conditions  under  which  a  premium  note  shall  become  pay- 
able in  whole  or  in  part,  such  circumstances  must  arise  or  conditions  be  per- 
formed before  any  recovery  c;m  be  had  upon  the  note.1  Speaking  rather 
broadly,  it  is  generally  provided  in  substance  that  premium  notes  shall  be 
payable  in  such  portions  and  at  such  time  or  times  as  the  necessities  of  the 
company  may  require.  Under  such  a  provision  a  member  is  liable  to  an 
assessment  upon  his  note  whenever  such  losses  and  expenses  arise  as  render 
an  assessment  necessary.2  In  determining  the  liability  of  a  member  upon  his 
premium  note  in  a  particular  case,  however,  regard  must  always  be  had  to  the 
peculiar  language  of  the  provision  or  provisions  under  which  the  liability  arises.3 
Frequently  the  contract  expressly  provides  that  an  assessment  shall  be  made 
only  when  the  losses,  or  the  losses  and  expenses,  exceed  the  funds  on  hand 
or  the  fund  arising  from  cash  premiums.  Under  such  provisions  no  liability 
arises  upon  the  premium  notes  until  the  designated  fund  has  been  exhausted 
in  the  payment  of  losses,  or  losses  and  expenses.4 

Conditional  Note  Not  Negotiable.  —  A  note  of  the  conditional  nature  described, 
assessable  when  necessary  to  meet  losses  and  expenses,  is  not  negotiable.5 


1.  Liability  under  Conditional  Contract  —  Iowa. 
—  American  Ins.  Co.  v.  Schmidt,  19  Iowa  503. 

Massachusetts. — Com.  v.  Dorchester  Mut. 
F.  Ins  Co  ,  112  Mass.  142. 

Missouri.  —  Pacific  Mut.  Ins.  Co.  v.  Guse, 
49  Mo.  329,  8  Am.  Rep.  132. 

New  York.  —  Sands  v.  Annesley,  56  Barb. 
(N.  Y.)  598;  People  v.  Rensselaer  Ins.  Co.,  38 
Barb.  (N.  V.)  323. 

Pennsylvania.  —  Hays  v.  Lycoming  F.  Ins. 
Co.,  99  Pa.  St.  621. 

Canada.  —  Duff  v.  Canadian  Mut.  Ins.  Co., 
6  Ont.  App.  238. 

2.  People's  Mut.  F..  Ins.  Co.  v.  Clark,  12 
Gray  (Mass.)  165;  Pacific  Mut.  Ins.  Co.  v. 
Guse,  49  Mo.  329,  8  Am.  Rep.  132;  Hays 
v.  Lycoming  F.  Ins.  Co.,  99  Pa.  St.  621.  See 
also  Duff  v.  Canadian  Mut.  Ins.  Co.,  6  Ont. 
App.  238.  See  also  supra,  this  title,  Powers 
and  Duties  —  Power  to  Make  Assessments  — 
When  A  uthority  May  Be  Exercised. 

3.  Peculiar  Provisions  of  Charters,  By-laws,  and 
Contracts  of  Insurance  Construed.  —  As  to  the 
liability  of  members  upon  premium  and  de- 
posit notes  and  to  assessments  on  sucli  notes 
under  the  peculiar  provisions  of  charters,  acts 
of  incorporation,  by-laws,  and  contracts  of  in- 
surance, see  the  following  cases: 

United  States.  —  Korn  v.  Mutual  Assur.  Soc, 
6  Cranch  (U.  S.)  192;  Mutual  Assur.  Soc.  v. 
Korn,  7  Cranch  (U.  S.)  396;  Atkinson  v.  Mu- 
tual Assur.  Soc.  6  Cranch  (U.  S.)  202. 

Georgia.  —  Carlton  v.  Southern  Mut.  Ins.  Co., 
72  Ga.  371. 

Illinois. — Western  Manufacturers'  Mut.  Ins. 
Co.  7/. Hutchinson  Cooperage  Co.,  92  111.  App.  1 

Iowa.  —  American  Ins.  Co.  v.  Schmidt,  19 
Iowa  502;  Dishong  v.  Iowa  L.,  etc.,  Assoc.,  92 
Iowa  163. 

Maine.  —  Monmouth  Mut.  F.  Ins.  Co.  v. 
Lowell,  59  Me.  504;  Maine  Mut.  Marine  Ins. 
Co.  v.  Neal,  50  Me.  301;  Maine  Mut.  Marine 
Ins.  Co,  v,  Swanton,  49  Me.  448, 


Massachusetts.  —  Com.  v.  Massachusetts 
Mut.  F.  Ins.  Co.,  112  Mass.  116;  Com.  v. 
Dotchester  Mut.  F.  Ins.  Co.,  112  Mass.  142; 
People's  Mul.  Ins.  Co.  u.  Allen,  10  Gray 
(Mass.)  297;  Upton  v.  Pratt,  103  Mass.  551; 
People's  Mut.  Equitable  F.  Ins.  Co.,  Pe- 
titioner, 9  Allen  (Mass  )  319;  Marblehead'Mut. 
F.  Ins.  Co.  v.  Hayward.  3  Gray  (Mass.)  208. 

New  Hampshire.  —  Rix  v.  Mutual  Ins.  Co., 
20  N.  H.  198;  Great  Falls  Mut.  F.  Ins.  Co.  v. 
Harvey,  45  N.  H.  292;  New  Hampshire  Mut. 
F.  Ins.  Co.  v.  Hunt,  30  N.  H.  219. 

New  York.  —  Bangs  v.  Gray,  12  N.  Y.  477; 
Otis  v.  Harrison,  36  Barb.  (N.  Y.)  210;  Deven- 
dorf  v.  Beardsley,  23  Barb.  (N.  Y.)  656. 

Ohio.  —  State  v.  Monitor  F.  Assoc.,  42  Ohio 

Si.  555-  ,/.  .;- 

Pennsylvania.  —  Krugh  v.  Lycoming  F.  Ins. 

Co.,  77  Pa.  St.  15;  Schimpf  v.  Lehigh  Valley 

Mut.  Ins.  Co.,  86  Pa.  St.  373;  Given  v.  Rettew, 

162    Pa.    St.    638;    Rhinehart    v.  Alleghany 

County  Mut.  Ins.  Co.,  1  Pa.  St.  359;  George 

v.  Lawrence,  1  Pearson  (Pa.)  159. 

Wisconsin.  —  Davis  v.  Parcher,  82  Wis.  4S8: 

Rundle  v.  Kennan,  79  Wis.  492;  Kennan  -•. 

Rundle,  81  Wis.  212. 

Canada.  —  Green  v.  Beaver,  etc.,  Mut.  F. 

Ins  Co.,  34  U.  C.  Q   B.  78;  Duff  v.  Canadian 

Mut.  Ins.  Co.,  6  Ont.  App.  238. 

4.  Liability  Conditional  upon  Exhaustion  of 
Available  Funds.  —  Mutual  Ben.  L.  Ins.  Co.  -'. 
Jarvis,  22  Conn.  133;  Embree  v.  Shideler,  36 
Ind.  423;  Levy  v.  Insurance  Co.,  8  La.  Ann. 
380;  Vanatta  v.  New  Jersey  Mut.  L.  Ins.  Co., 
31  N.  J.  Eq.  15;  Ohio  Mut.  Ins.  Co.  v.  Maiietta 
Woolen  Factory,  3  Ohio  St.  348,  affirming  1 
Ohio  Dec.  (Reprint)  577,  10  West.  L  J.  466. 

Liability  in  Addition  to  Deposit  Note  under 
Massachusetts  Statute  —  Appleton  Mut.  F.  Ins. 
Co.  v.  Jesser,  5  Allen  (Mass.)  446;  Com.  v. 
Monitor  Mut.  F.  Ins.  Co.,  112  Mass.  150. 

5.  Gore  Dist.  Mut.  Ins.  Co.  v.  Simons,  13 
U.  C.  Q.  B.  555- 
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bb.  Necessity  for  Assessment  and  Notice  Thereof — Assessment. — -When  payment 
of  the  note  in  whole  or  in  part  is  expressly  made  conditional  upon  the  necessi- 
ties of  the  company,  or  where  it  appears  from  the  whole  tenor  of  the  con- 
tract, including  the  charter  and  by-laws  of  the  company,  that  it  was  intended 
that  the  note  should  be  liable  only  for  its  proportionate  part  of  the  losses 
and  expenses,  no  recovery  can  be  had  upon  it  until  an  assessment  has  been' 
legally  made,1  and  the  amount  recoverable  is  limited  to  the  amount  actually 
assessed. 8 

Burden  of  Proving  Legal  Assessment.  —  In  an  action  to  recover  the  amount  of  an 
assessment  on  a  premium  note  the  burden  of  proving  that  the  assessment  was 
legally  made  is  upon  the  company  3  But  where  an  assessment  is  otherwise 
legal,  it  will  be  presumed  to  be  proper  in  amount,  unless  it  is  so  excessive  as 
to  warrant  an  inference  of  fraud  or  gross  mistake.  *  And  where  the  company's 
charter  provides  that  in  an  action  for  the  recovery  of  an  assessment  the  certifi- 
cate of  the  secretary  of  the  company  shall  be  prima  facie  evidence  of  the 
assessment  and  the  amount  due,  such  certificate  is  sufficient  to  establish, 
prima  facie,  the  validity  of  an  assessment  and  to  shift  to  the  defendant  the 
burden  of  proving  its  invalidity.5 

Notice. — -After  an  assessment  has  been  made,  it  is  essential  to  the  right  of 
recovery  that  notice  thereof  be  given  to  the  maker  of  the  note,  and  where 
the  manner  in  which  the  notice  shall  be  given  is  prescribed  by  statute,  by  the 
charter  or  by-laws  of  the  company,  or  by  the  contract  of  insurance,  the 
method  prescribed  must  be  pursued.**    It  is  sometimes  provided  that  suit  shall 


1.  Assessment  Essential  to  Liability  —  Con- 
necticut. —  Mutual  Ben.  L.  Ins.  Co.  v.  Jarvis, 
22  Conn.  133. 

Iowa.  —  Warner  v.  Beem,  36  Iowa  385; 
Hagan  v.  Merchants',  etc.,  Ins.  Co.,  81  Iowa 
321,  25  Am.  St.  Rep.  493. 

Massachusetts.  —  Atlantic  Mut.  F.  Ins.  Co. 
v.  Filzpatrick,  2  Gray  (Mass.)  279. 

New  York.  —  Sands  v.  St.  John,  36  Barb. 
(N.  Y.)  628,  23  How.  Pr.  (N.  Y.)  140,  affirmed 
29  How.  Pr.  (M.  Y.)  574;  St.  Lawrence  Mut. 
Ins.  Co.  v.  Paige,  1  Hilt.  (N.  Y.)  430;  Deven- 
dorf  v.  Beardsley,  23  Barb.  (N.  Y.)6s6;  How- 
land  v.  Cuykendall,  40  Barb.  (N.  Y.)  320;  Toll 
v.  Whitney,  (Supm.  Ci.  Gen.  T.)  18  How.  Pr. 
(N.  Y.)  161;  Savage  v.  Medbury,  19  N.  Y.  32; 
Howland  v.  Edmonds,  24  N.  Y.  307;  Bell  v. 
Shiblev,  33  Barb.  (N.  Y.)  610.  See  also  Peo- 
ple v.  Rensselaer  Ins.  Co.,  38  Barb.  (N.  Y.)  323. 

Pennsylvania.  —  Sparks  v.  Flaccus  Glass  Co., 
16  Pa.  Super.  Ct.  119. 

Canada.  —  Green  v.  Beaver,  etc.,  Mut.  F. 
Ins.  Co.,  34  U.  C.  Q.  B.  78. 

See  also  Doane  v.  Mill ville  Mut.  Marine, 
etc.,  Ins.  Co.,  45  N.  J.  Eq.  277. 

As  to  the  power  to  make  an  assessment  and 
the  manner  of  making  it,  see  supra,  this  title, 
Powers  and  Duties  —  Power  to  Make  Assess- 
ments. 

2.  St.  Lawrence  Mut.  Ins.  Co.  v.  Paige,  1 
Hilt  (N.  Y.)  430. 

3.  Burden  of  Proving  that  Assessment  Was 
Legally  Made  —  Illinois,  —  Rand  v.  Continental 
Mut.  F.  Ins.  Co.,  58  111.  App.  665. 

Maine.  —  Augusta  Mut.  F.  Ins.  Co.  v. 
French,  39  Me.  522. 

Massachusetts.  —  Atlantic  Mut.  F.  Ins.  Co.  v. 
Fitzpatrick,  2  Gray  (Mass.)  279. 

Pennsylvania.  —  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Gackenbach,  115  Pa.  St.  492;  Pennsyl- 
vania Mut.  F.  Ins.  Co.  v.  Lenker,  5  Pa.  Co. 
Ct.  667.    But  see  People's  Mut.  F.  Ins,  Co.  v. 
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Bergstresser,  11  Pa.  Co.  Ct.  646,  1  Pa.  Dist. 
771-  _  , 

Wisconsin,  —  Kelly  v.  Troy  F.  Ins.  Co.,  3 
Wis.  254. 

See  also  Merchants,  etc.,  Ins.  Co.  v.  Linchey, 
3  Mo.  App.  588. 

4.  See  supra,  this  title,  Powers  and  Duties  — 
Power  to  Make  Assessment —  Amount  of  Assess- 
ment. 

5.  Williams  v.  German  Mut.  F.  Ins.  Co.,  68 
111.  3S7;  West  Branch  Ins.  Co.  v.  Macklin,  66 
Pa.  St.  34;  Buckley  v.  Columbia  Ins.  Co., 
83  Pa.  St.  298;  People's  F.  Ins.  Co.  v.  Harts- 
home,  90  Pa.  St.  465;  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Gackenbach,  115  Pa.  St.  492; 
Fidelity  Mut.  F.  Ins.  Co.  v.  Vitale,  10  Pa. 
Super.  Ct.  157,  44  W.  N.  C.  (Pa.)  150. 

As  to  What  Is  Sufficient  Proof  of  an  Assessment 
by  a  Foreign  Company,  see  Western  Massachu- 
setts Mut.  V.  Ins.  Co.  v.  Siegel,  84  111.  App. 
528. 

6.  Notice  of  Assessment  —  Illinois.  —  \  an- 
dilia  Mut.  County  F.  las.  Co.  v.  Peasley,  84 
111.  App.  138. 

Maine.- — York  County  Mut.  F.  Ins.  Co.  v. 
Knight,  48  Me.  75. 

ATew  York.  —  Williams  v.  Babcock,  25  Barb. 
(N.  Y.)  109;  Devendorf  v.  Beardsley,  23  Barb. 
(N.  Y.)  656;  Sands  v.  Sanders,  26  N.  Y.  239; 
Sands  v.  Graves,  58  N.  Y.  94. 

Pennsylvania.  —  Buckley  v.  Columbia  Ins. 
Co.,  83  Pa.  St.  29S;  Susquehanna  Mut.  F. 
Ins.  Co.  v.  Staats  4  Penny.  (Pa.)  313;  Sparks 
v.  Flaccus  Glass  Co.,  16  Pa.  Super.  Ct.  119; 
Sparks  v.  Industrial  Brick  Co..  12  Pa.  Super. 
Ct.  404;  Snader  v.  Baker,  16  Lane.  L.  Rev. 
102.  7  Northam.  Co.  Rep.  (Pa.)  49. 

Canada.  —  Re  Siiugeen  Mut.  F.  Ins.  Co.,  19 
Ont.  417;  Victoria  Mut.  F.  Ins.  Co.  v.  Thom- 
son, 9  Ont.  App.  620. 

As  to  the  manner  in  which  notice  must  be 
given,  see  supra,  this  title.  Powers  and  Duties 
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not  be  brought  until  a  certain  time  lias  elapsed  after  the  giving  of  notice.1 

An  Erroneous  Statement  in  the  Notice  of  an  Assessment  as  to  the  amount  of  the 
assessment  will  not  prevent  a  recovery  of  the  amount  actually  due,  where  the 
error  arises  from  miscalculation.2 

A  Foreign  Attachment  issued  for  the  purpose  of  recovering  an  assessment  is  not 
a  substitute  for  notice.3 

Question  of  Notice  is  for  Jury.  —  The  question  whether  notice  of  assessment  has 
or  has  not  been  given  is  one  of  fact  for  the  determination  of  the  jury.4 

cc.  Nkcessi  i  y  for  Personal  Demand.  —  Under  the  provisions  of  some  statutes 
a  personal  demand  of  the  amount  assessed  on  a  premium  note  is  a  prerequisite 
to  a  right  of  action  against  the  maker  of  the  note.5 

dd.  To  What  Obligations  Liability  Extends  —  (aa)  In  General.  —  In  the  absence  of 
a  provision  to  the  contrary  in  the  contract  of  insurance  or  in  the  charter  and 
by-laws  of  the  company,  liability  upon  the  premium  notes  of  members,  given 
under  contracts  of  the  conditional  nature  described,  is  confined  to  the  losses 
and  expenses  of  the  company,6  and  sometimes,  by  contract  or  by  statutory  or 
charter  provision,  it  is  confined  exclusively  to  losses.' 

Proof  of  Losses  and  Expenses  Essential.  —  From  this  limitation  of  liability  it  fol- 
lows that  in  an  action  to  collect  an  assessment,  made  on  an  ordinary  premium 
note,  to  pay  claims  for  losses,  or  for  losses  and  expenses,  no  recovery  can  be 
had  unless  some  proof  is  given  that  losses,  or  losses  and  expenses,  authorizing 
the  assessment  have  actually  occurred.8 


—  Power  to  Make  Assessments  —  Notice  of  As- 
sessment. 

1.  Devendorf  v.  Beardsley,  23  Barb.  (N.  Y.) 
656;  Thornton  v.  Western  Reserve;  Farmers' 
Ins.  Co.,  31  Pa.  Si.  529. 

2.  Thropp  v.  Susquehanna  Mut.  F.  Ins.  Co., 
125  Pa.  St.  427,  23  W.  N.  C.  (Pa.)  526,  11  Am. 
St.  Rep.  909.  But  see  Victoria  Mut.  F.  Ins. 
Co.  v.  Thomson,  g  Ont.  App.  620,  overruling 
32  U.  C.  C.  P.  476. 

3.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Staals, 
4  Penny.  (Pa.)  313. 

4.  Buckley  v.  Columbia  Ins.  Co.,  83  Pa.  St. 
298. 

5.  Personal  Demand  as  Prerequisite  to  Eight  of 
Action.  —  Howland  v.  Cuykendall,  40  Barb. 
(N.  Y.)  320;  Devendorf  v.  Beardsley,  23  Barb. 
(N~.  Y.)  656;  Sands  v.  Sanders,  26  N.  Y.  239; 
Sands  v.  Annesley,  56  Barb.  (N.  Y.)  598.  See 
also  Sands  v.  St.  John,  36  Barb.  (N.  Y.)  628. 
But  see  Sands  v.  Lilienthal,  46  N.  Y.  541. 

Statute  Eequiring  Demand  Superseded  by 
Charter  Subsequently  Enacted  Authorizing  Action 
After  Notice  in  Newspaper.  —  York  County  Mut. 
F.  Ins.  Co.  v.  Knight,  48  Me.  75. 

6.  Liability  Confined  to  Losses  and  Expenses  — 
Iowa.  —  American  In?.  Co.  v.  Schmidt.  19 
Iowa  502;  Warner  v.  Beem,  36  Iowa  385. 

Massachusetts. — Jones  v.  Sisson,  6  Gray 
(Mass.)  288. 

Vezu  York.  —  Hyatt  v.  Esmond,  37  Barb. 
(N.  Y.)  601;  Cooper  v.  Shaver,  41  Barb.  (N. 
Y.)  r5r. 

Pennsylvania.  —  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Gackenbach,  115  Pa.  St.  492.  See  also 
Capital  Cily  Mut.  F.  Ins.  Co.  v.  Boggs,  5  Pa. 
Super.  Ct.  394;  Stockley  v.  Riebenack,  12  Pa. 
Super.  Ct.  169. 

Wisconsin.  —  Davis  v.  Shearer,  90  Wis.  250. 

Losses  Occasioned  by  Bad  Investments  Included. 

—  People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray 
(Mass.)  297. 

7.  Liability  Confined  Exclusively  to  Losses.  — 
Sinnissippi  Ins.  Co.  v.  Taft,  26  Ind.  240;  Clark 


v.  Manufacturer'  Mut.  F.  Ins.  Co.,  130  Ind. 
332;  Com.  v.  Massachusetts  Mut.  F.  Ins.  Co., 
119  Mass.  51;  Detroit  Manufacturers'  Mut.  F. 
Ins.  Co.  v.  Merrill,  101  Mich.  393:  Rhinehart 
v.  Alleghany  County  Mut.  Ins.  Co,,  1  Pa.  St. 
360. 

When  so  confined,  a  refusal  by  a  member  to 
pay  an  assessment  made  to  cover  the  expenses 
of  the  company  as  well  as  the  losses  sustained 
gives  no  right  of  action  on  the  premium  note. 
Sinnissippi  Ins.  Co.  v.  Taft,  26  Ind.  240. 

8.  Proof  of  Losses  and  Expenses  Essential  to  Ee- 
covery  of  Assessment.  —  Warner  v.  Beem,  36 
Iowa  385;  American  Ins  Co.  v.  Schmidt,  19 
Iowa  502;  Pacific  Mut.  Ins.  Co.  v.  Guse.  49 
Mo.  329,  8  Am.  Rep.  132;  Jackson  v.  Roberts, 
31  N.  Y.  304;  Howland  v.  Cuykendall,  40 
Barb.  (N.  Y.)  320;  Sands  v.  Kimbark,  27  N.  Y. 
147;  Swing  v.  Bentley,  etc.,  Furniture  Co., 
45  W.  Va.  283;  Swing  v.  Parkersbuig  Veneer, 
etc.,  Co.,  45  W.  Va.  288  But  see  St.  Lawrence 
Mut.  Ins.  Co.  v.  Paige,  I  Hilt.  (N.  Y.)  430. 

But  in  order  to  recover  an  assessment  made 
by  a  mutual  fire-insurance  company  to  pay 
claims  for  losses  sustained  by  fire,  it  is  not 
necessary  to  show  the  existence  of  ihe  several 
fires  by  which  the  several  insured  paities  had 
sustained  losses.  Evidence  that  concludes  the 
company,  as  a  loss  and  iis  settlement  and 
allowance,  or  a  judgment  recovered  against 
the  companv,  is  sufficient.  Sands  v.  Hill,  42 
Barb.  (N.  Y,)  651;  Sands  v.  Kimbark,  27  N.  Y. 
147;  Jackson  v.  Roberts,  31  N.  Y.  304.  And 
see  Vandalia  Mut.  Countv  F.  Ins.  Co.  v.  Peas- 
ley,  84  til.  App.  138. 

The  Eecord  of  Losses  kept  by  a  mutual  fire 
insuranc?  companv  is  sufficient  prima  facie  evi- 
dence that  such  losses  have  occurred.  Peo- 
ple's Mut.  Ins.  Co.  v.  Allen,  10  Gray  (Mass.) 
297.  See  also  Vandalia  Mut.  County  F.  Ins. 
Co.  v.  Peasley,  84  111.  App.  138;  Jackson  v. 
Roberts,  31  N.  Y.  304. 

Equitable  Claims.  —  It  has  been  held  that  a 
company  may  allow  equitable  claims  for  losses 
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(bb)  Liability  for  Losses  Sustained  by  Cash  Premium  A/embers.  —  The  liability  Oil  pre- 
mium notes  extends  as  well  to  losses  sustained  by  members  who  are  insured 
on  the  cash  premium  plan  as  to  losses  sustained  by  members  who  have  given 
notes  for  premiums.1 

(cc)  L.iability  for  Losses  on  Stock  Policies.  —  And  where  a  company  is  of  a  mixed 

nature,  being  authorized  to  do  business  on  both  the  mutual  and  -the  stock 
plans,3  mutual  members  are  liable  on  their  premium  notes  for  losses  on  stock 
policies  issued  by  the  company.3 

(dd)  Liability  to  Repay  Money  Borrowed  to  Pay  Losses.  —  Where  a  Company  pays 

losses  with  money  borrowed  for  the  purpose,  the  members  whose  premium 
notes  were  originally  liable  for  such  losses  are  liable  to  an  assessment  on  their 
notes  for  the  purpose  of  repaying  the  money  borrowed  4  or  of  paying  a  judg- 
ment on  the  company's  notes  given  for  money  thus  borrowed,5  and  this 
liability  exists  though  the  assessment  is  not  made  until  several  years  after  the 
losses  accrued.6  Sometimes  the  by-laws  of  mutual  companies  expressly 
authorize  the  directors  to  include  in  assessments  sums  borrowed  to  pay  losses, 
with  interest  thereon.7 

(ee)  Liability  to  Repay  Unearned  Premiums.  —  Where  a  member  of  a  mutual  insur- 
ance company  contracts  to  be  liable  on  his  note  for  losses,  or  for  losses  and 
expenses,  he  cannot  be  assessed  to  pay  unearned  premiums.8 

(ff)  Liability   Confined  to  Obligations  Accruing  During  Membership —  aaa.  Rule  Stated. — 

Under  a  conditional  contract  of  the  nature  under  consideration  the  liability  of 
a  member  to  contribute  to  losses  and  expenses  is  coincident  with  the  period 
of  his  membership.  It  begins,  therefore,  when  the  insurance  has  been  effected, 
and  terminates  when  the  policy  expires.  Consequently  his  note  is  liable  to 
assessment  only  for  such  losses  and  expenses  as  accrue  while  his  policy  is  in 
existence.9    But  this  rule  is  sometimes  changed  or  modified  by  the  provisions 


though  no  actions  to  recover  on  such  claims 
could  be  maintained,  by  reason  of  the  neglect 
of  the  claimants  to  bring  them  within  the  time 
prescribed  by  the  charter  or  by-laws  of  the 
company  or  that  limited  by  statute,  and  an 
action  to  recover  an  assessment  made  to  pay 
such  claims  cannot  be  defended  on  the  ground 
that  (he  company  might,  on  technical  grounds, 
have  avoided  allowing  or  paying  them. 
Sands  v.  Hill,  42  Barb.  (N.  Y.)  651;  Susque- 
hanna Mut.  F.  Ins.  Co.  v.  Sprenkle,  13  York. 
Leg.  Rec.  (Pa  )  121. 

1.  Losses  Sustained  by  Cash  Premium  Members. 

—  Cooper  v.  Shaver,  41  Barb.  (N.  Y.)  isr; 
White  v.  Havens.  4  Abb.  App.  Dec.  (N.  Y.) 
582,  20  How.  Pr.  (N.  Y.)  177;  Jackson  v.  Rob- 
erts, 31  N.  V.  304;  Sands  v.  Son,  1  Thomp.  & 
C.  (N.  Y.)  13,  (addenda);  Schimpf  v.  Lehigh 
Valley  Mut.  Ins  Co.,  86  Pa.  St.  373;  Hum- 
mel's  Appeal,  78  Pa.  St.  320;  Lehigh  Valley 
F.  Ins.  Co.  v.  Schimpf,  13  Phila.  (Pa.)  515,  34 
Leg.  Int.  (Pa.)  298;  Lycoming  F.  Ins.  Co.  v. 
Newcomb,  1  Leg.  Chron.  (Pa.)  9;  Isett  v. 
American  L.  Ins.  Co.,  4  Leg.  Gaz.  (Pa.)  170; 
Lvcoming  F.  Ins.  Co.  v.  Buck,  1  Luz.  Leg. 
Reg.  (Pa.;  351. 

2.  See  supra,  this  title,  Mixed  Companies. 

3.  Losses  Sustained  by  Holders  of  Stock  Policies. 

—  Cooper  v.  Shaver,  41  Barb.  (N.  Y.)  151; 
Havs  V.  Lycoming  F.  Ins.  Co  ,  98  Pa.  St.  184. 

But  Where  a  Mutual  Company  Issues  Stock 
Policies  Without  Authority  to  do  so,  its  mem  b  i  s 
are  not  liable  on  their  premium  notes  for  losses 
on  such  policies,  and  are  not  estoppe  I  to  deny 
liability  to  assessment  for  losses  on  such  poli- 
cies, of  which  they  have  no  knowledge,  by  the 
fact  that  they  have  received  the  benefit  of  their 
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insurance.  Corey  v.  Sherman,  (Iowa  1894)  60 
N.  W.  Rep.  232. 

4.  Liability  to  Repay  Borrowed  Money  —  Massa- 
chusetts. —  Jones  v.  Sisson,  6  Gray  (Mass.)  288. 

New  York.  —  Rockland,  etc.,  F.  Ins.  Co.  v. 
Bussey,  48  N.  Y.  App.  Div.  359. 

Pennsylvania.  —  Eichman  v.  Hersker,  170 
Pa.  St.  402;  Orr  v.  Mercer  County  Mut.  F.  Ins. 
Co.,  114  Pa.  St.  387;  New  Hanover  Mut.  F. 
Ins.  Co.  v.  Scholl,  12  Montg.  Co.  Rep.  (Pa.)  78. 

Rhode  Island.  —  Tobey  v.  Russell,  9  R.  I.  64. 

But  see  Duff  v.  Canadian  Mut.  Ins.  Co.,  6 
Ont.  App.  238. 

5.  Orr  v.  Mercer  County  Mut.  F.  Ins.  Co., 
114  Pa.  St.  387. 

6.  New  Hanover  Mut.  F.  Ins.  Co.  v.  Scholl, 
12  Montg.  Co.  Rep.  (Pa.)  78. 

7.  For  the  construction  of  the  peculiar  pro- 
visions of  such  a  by-law,  see  Jones  v.  Sisson, 
6  Grav  (Mass.)  288. 

8.  Liability  for  Unearned  Premiums.  —  Com. 
Massachusetts  Mut.  F.  Ins.  Co.,  119  Mass. 

51;  Com.  v.  Mechanics'  Mut.  F.  Ins.  Co.,  112 
Mass.  192;  Com.  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  112  Mass.  116;  Detroit  Manu- 
facturers' Mut.  F.  Ins.  Co.  v.  Merrill,  101 
Mich.  393;  Warner  v.  Delbridge,  etc.,  Co.,  110 
Mich.  590,  64  Am.  St.  Rep.  367.  See  also  Fay- 
ette Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen  (Mass.) 
27;  Traders'  Mut.  F.  Ins.  Co.  v.  Stone,  9  Allen 
(Mass.)  4S3,  where  the  by-laws  and  statute 
were  construed  to  authorize  assessments  to 
pav  return  premiums  upon  the  surrender  of 
policies. 

9.  Losses  and  Expenses  Accruing  During  Mem- 
bership —  India na. —  F.mbree  v.  Sbideler,  36  Ind. 
423;  Heller  v.  McCormick,  38  Ind.  30;  Manlove 
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of  the  contract  of  insurance  or  of  the  charter  or  by-laws  of  the  company;  1 
and  sometimes,  on  the  other  hand,  it  is  expressly  enforced  by  such  provisions.* 

bbb.  No  Liability  to  Assessment  to  Pay  Anticipated  Losses.  —  As    a    member    is    liable  to 

assessment  only  for  losses  and  expenses  accruing  during  his  membership,  it 
would  seem  to  follow  that  his  note  cannot  be  assessed  to  create  a  fund  for  the 
payment  of  anticipated  losses.  Under  the  peculiar  provisions  of  certain 
charters,  by-laws,  and  contracts  of  insurance,  it  has  been  held  that  premium 
notes  are  not  liable  to  assessment  for  this  purpose.3 

ccc.  Liability  under  Assessments  Made  After  Expiration  of  Membership. —  But  One  who  has  been 

,i  member  of  a  mutual  company  is  liable  to  an  assessment  on  his  note,  though 
made  after  he  has  ceased  to  be  a  member,  if  it  is  made  to  cover  only  such 
losses  and  expenses  as  accrued  during  the  period  of  his  membership.4  This 
rule  is  sometimes  embodied  in  express  terms  in  the  contract  of  insurance,  or 
in  the  charter  or  by-laws  of  the  company.5 


v.  Curtis,  38  Ind.  31;  Manlove  v.  Burger, 38  Ind. 
211;  Manlove  v.  Naylor,  38  Ind.  424;  Manlove 
v.  Naw,  39  Ind.  289;  Tippecanoe  Tp.  v.  Man- 
love, 39  Ind.  249;  Whitman  v.  Mason,  40  Ind. 
189;  Hashagan  v.  Manlove,  42  Ind.  330; 
Downs  v.  Hammond,  47  Ind,  131;  Manlove  v. 
Bender,  39  Ind.  371,  13  Am.  Rep.  280. 

Mains.  —  Philbrook  v.  New  England  Mul.  F. 
Ins.  Co.,  37  Me.  137;  Gardiner  v.  Piscataquis 
Mut.  F.  Ins.  Co.,  38  Me.  439. 

Massachusetts. — Cumings  v.  Hildreth,  117 
Mass.  309;  Long  Pond  Mut.  F.  Ins.  Co.  v. 
Houghton,  6  Gray  (Mass.)  77. 

Michigan.  — Tolford  v.  Church,  66  Mich.  431; 
Ionia,  etc.,  Farmers'  Mut.  F.  Ins.  Co.  v.  Davis, 
100  Mich.  606;  Detroit  Manufacturers'  Mut. 
F.  Ins.  Co.  v.  Merrill,  101  Mich.  394. 

Minnesota.  — Swing  v.  Akeley  Lumber  Co.. 
62  Minn.  169. 

Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

Nebraska.  —  Commonwealth  Mut.  F.  Ins. 
Co.  v.  Hayden,  (Neb.  1901)  85  N.  W.  Rep.  443. 

New  Hampshire.  —  New  Hampshire  Mut.  F. 
Ins.  Co.  v.  Rand,  24  N.  H.  428;  New  Hamp- 
shire Mut.  F.  Ins.  Co.  v.  Hunt,  30  N.  H.  219; 
Farmers'  Mut.  F.  Ins.  Co.  v.  Chase,  56  N.  H. 
341;  Great  Falls  Mut.  F.  Ins.  Co.  v.  Harvey, 
45  N.  H.  292. 

New  Jersey.  —  Stewart  v.  Northampton  Mut. 
Live-Stock  Ins.  Co.,  38  N.  J.  L.  436. 

ATew  York.  —  Jackson  v.  Roberts,  31  N.  Y. 
304;  Herkimer  County  Mut.  Ins.  Co.  v.  Fuller, 
14  Barb.  (N.  Y.)  373;  Boynton  v.  Clinton,  etc., 
Mut.  Ins.  Co..  16  Barb.  (N.  Y.)  254:  Deven- 
dorf  v.  Beardsley,  23  Barb.  (N.  Y.)  663;  Sands 
v.  Hill,  42  Barh.  (N.  Y.)  651;  Sands  v.  Shoe- 
maker, 4  Abb.  App.  Dec.  (N.  Y.)  149;  Raegener 
v.  Willard,  44  N.  Y.  App.  Div.  41;  Sparks  v. 
McCreery,  61  N.  Y.  App.  Div.  402. 

Ohio.  — State  v.  Monitor  F.  Assoc.,  42  Ohio 
St.  555- 

Pennsylvania. — People's  F.  Ins.  Co.  v.  Harts- 
home,  90  Pa.  St.  465;  Koehler  v.  Beeber,  122 
Pa.  St.  298;  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Stauffer,  125  Pa.  St.  416;  Quaker  City  Mut. 
F.  Ins.  Co.  7..  Notter,  15  Pa.  Super.  Ct.  596; 
Sparks  v.  Flaccus  Glass  Co.,  16  Pa.  Super.  Ct. 
1 19;  Matten  v.  Lichten  walner.  6  Pa.  Super.  Ct. 
575;  Columbia  F.  Ins.  Co.  v.  Bolton,  2  Pear- 
son (Pa.)  222;  Snader  v.  Baker.  16  Lane.  L. 
Rev.  (Pa.)  102,  7  Northam.  Co.  Rep.  (Pa.)  49; 
New  Hanover  Mul.  F.  Ins.  Co.  v.  Scholl,  12 
Montg.  Co.  Rep.  (Pa.)  78;  Capital  City  Mut. 
F.  Ins.  Co.  v.  Boggs,  172  Pa.  St.  99;  Stockley 


v.  Riebenack,  12  Pa.  Super.  Ct.  169;  Knipe  v. 
Scholl,  16  Montg.  Co.  Rep.  (Pa.)  209. 

Rhode  Island.  —  Tobey  v.  Russel,  9  R.  I. 
66. 

Wisconsin.  —  Davis  v.  Parcher,  82  Wis.  488. 

Canada.  —  Green  v.  Beaver,  etc.,  Mut.  F. 
Ins.  Co.,  34  U.  C.  O.  B.  78;  Victoria  Mut.  f. 
Ins.  Co.  v.  Thomson,  9  Ont.  App.  620,  affirm- 
ing 32  U.  C.  C.  P.  476. 

Assessment  May  Be  Valid  as  to  Some  Members 
but  Void  as  to  Others.  —  Long  Pond  Mut.  F.  Ins. 
Co.  v.  Houghton,  6  Gray  (Mass.)  77. 

1.  In  Pennsylvania  a  by-law  was  held  to  be 
lawful  which  provided  that  if  assessments 
against  such  policies  as  were  in  force  at  the 
time  when  losses  occurred  proved  insufficient 
to  liquidate  them,  then  all  existing  policies 
even  though  issued  subsequently  to  the 
losses,  should  be  liable  to  make  up  the  de- 
ficiency. Susquehanna  Mut.  F.  Ins.  Co.  v. 
Stauffer,  125  Pa.  St.  416;  Thropp  z.  Susque- 
hanna Mut.  F.  Ins.  Co.,  125  Pa.  St.  427,  11 
Am.  St.  Rep.  909;  Susquehanna  Mut.  F.  Ins. 
Co.  v.  Leavy,  136  Pa.  St.  499,  distinguishing 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Gackenbach, 
115  Pa.  St,  492. 

2.  Farmers'  Mut.  F.  Ins.  Co.  v.  Knight,  162 
111.  470  [affirming  Palmyra  Ins.  Co.  v.  Knight, 
59  111.  App.  274];  Great  Falls  Mut.  F.  Ins.  Co. 
v.  Harvey,  45  N.  H.  292;  Parker  v.  Central 
Ohio  Paper  Co.,  4  Ohio  Dec.  251. 

3.  Farmers'  Mut.  F.  Ins.  Co.  v.  Knight,  162 
111.  470  [affirming  Palmyra  Ins.  Co.  v.  Knight, 
59  111.  App.  274];  Vandalia  Mut.  County  F. 
Ins.  Co.  v.  Peasley,  84  111.  App.  138;  York 
County  Mut.  F.  Ins.  Co.  v.  Bowden,  57  Me. 
286;  Rosenberger  v.  Washington  Mut.  F.  Ins. 
Co.,  87  Pa.  St.  208;  Orr  v.  Beaver,  etc.,  Mut. 
F.  Ins.  Co.,  26  U.  C.  C.  P.  141. 

4.  Pioneer  Furniture  Co.  v.  Langworthy,  S4 
111.  App.  594;  Peake  v.  Yule.  123  Mich.  675; 
Ionia,  etc.,  Farmers'  Mut.  F.  Ins.  Co.  v. 
Davis,  100  Mich.  610;  Cavanagh  v.  Cannon, 
123  Mich.  685;  Hyatt  v.  Wait,  37  Barb.  (N. 
Y.)  29;  Davis  v.  Sharp,  2  Ohio  Dec.  (Reprint) 
197,  2  West.  L.  Month.  40;  People's  F.  Ins. 
Co.  v.  Hartshorne,  84  Pa.  St.  453;  Billmeyer 
v.  Insurance  Co.,  1  Walk.  (Pa.)  530;  Stockley 
v.  Pollock,  10  Kulp(Pa.)  83,  14  York  Leg.  Rec. 
(Pa.)  104;  Susquehanna  Mut.  F.  Ins.  Co.  v. 
Sprenkle,  13  York  Leg.  Rec,  (Pa.)  121;  Matten 
v.  Lichtenwalner,  6  Pa.  Super.  Ct.  575. 

5.  St.  Louis  Mut.  F.  Ins.  Co.  v.  Boeckler,  19 
Mo.  135;  Parker  v.  Central  Ohio  Paper  Co.,  4 
Ohio  Dec.  251. 
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ddd.  Effect  of  Surrender  and  Cancellation  of  Policy  —  Obligations  Thereafter  Accruing.  —  As 
liability  upon  a  premium  note  extends  only  to  losses  and  expenses  accruing 
during  the  period  of  membership,1  it  follows  that  whatever  dissolves  the  mem- 
bership absolves  the  person  whose  connection  is  thus  severed  from  all  liability 
on  his  premium  note  for  losses  and  expenses  thereafter  accruing.  Such  is  the 
effect  of  the  surrender  and  cancellation  of  the  policy.2  But  as  the  contract 
of  each  member  is  not  only  with  the  corporation  itself  but  with  each  of  the 
other  members,  it  follows  that  the  company  has  no  power  to  cancel  the  policy 
and  thus  release  a  member  from  his  obligation  on  his  note  in  the  absence  of 
authority  to  do  so  in  the  contract  of  insurance  or  in  the  charter  or  by-laws.3 

Obligations  Accruing  Prior  to  Cancellation. — As  the  liability  of  a  member  for  losses 
and  expenses  accruing  during  membership  continues  after  membership  has 
been  dissolved,4  it  necessarily  follows  that  notwithstanding  the  surrender  and 
cancellation  of  his  policy  a  member  is  liable  on  his  premium  note  for  losses 
and  expenses  accruing  prior  thereto;  and  this  rule  is  sometimes  embodied  in 
the  charters  and  by-laws  of  mutual  companies.5  But  the  amount  to  be  paid 
by  a  member  towards  previous  losses  on  a  surrender  of  his  premium  note  is  a 
subject  of  adjustment  between  himself  and  the  company,  and  when  an  adjust- 
ment is  made  and  the  policy  and  note  are  surrendered,  the  settlement  is  bind- 
ing  unless  impeached  on  the  ground  of  fraud  or  mistake.6 


1.  S:e  supra,  this  subdivision,  Rule  Stated. 

2.  Surrender  and  Cancellation  of  Policy  Absolves 
from  Liability  for  Subsequent  Losses  —  Maine.  — 
York  County  Mut.  F.  Ins.  Co.  v.  Turner,  53 
Me  225 

Michigan.  —  Union  Muc  F.  Ins.  Co,  v. 
Spiulding,  61  Mich.  77;  Tolford  v.  Church,  66 
Midi.  431;  Ionia,  etc.,  Farmers'  Mut.  F.  Ins. 
Co  v.  Otto,  96  Mich.  558,  97  Mich.  522. 

Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

Mew  York.  —  Raegensr  v.  Willard,  44  N.  Y. 
Apo.  Div.  41. 

Pennsylvania. — Akers  v.  Hite,  94  Pa.  St. 
394.,  39  Am.  Rep  792;  Sparks  v.  Flaccus  Glass 
Co.,  16  Pa.  Super.  Ct.  1 19;  ■  Stockley  v.  Riebe- 
n  ick,  12  Pa.  Super.  Ct.  169. 

See  also  In  re  City  Mut.  Ins.  Co.,  24  Ont. 
100;  and. see  supra,  this  section,  Termination 
of  Membership  —  Bv  Surrender  and  Cancellation 
of  Policy. 

Cancellation  or  Suspension  of  Policy  Without 
Assent  of  Assured.  —  Bat  it  is  no  defense  10  a.i 
action  by  a  mutual  insurance  company  on  a 
premium  note  that  the  company  voted  to 
cancel  all  its  policies,  Alliance  Mut.  Ins.  Co. 
v.  Swift,  10  Cush  (Miss.)  433,  or  voted  that  if 
assessments  upon  premium  notes  should  not 
be  pjnctually  paid  the  insurance  previously 
made  should  be  suspended,  New  England 
Mut.  F.  Ins.  Co.  v.  Batler,  34  Me.  451,  if  the 
assured  did  not  also  assent  to  such  cancella- 
tion or  suspension. 

3.  Detroit  M  inufacturers'  Mut.  F.  Ins.  Co. 
v.  Msrrill,  ior  Mich.  393.  See  also  Doane  v. 
Millville  Mut.  M.  &  F.  Ins.  Co.,  45  N.  J.  Eq. 
274,  43  N.  J   Eq  522. 

By-law  Authorizing  Surrender  Not  Applicable 
Where  Total  Loss  Has  Been  Suffered.  —  Boot, 
etc..  Manufacturers'  Mut.  F.  Ins.  Co.  Mel- 
rose Orthodox  Cong.  Soc,  117  Mass.'igg. 

Cancellation  on  Ground  of  Undesirability  of  Risk. 
—  It  would  seem  that  where  the  company  at 
its  own  instance  cancels  a  policy  on  the 
ground  that  the  risk  is  undesirable,  and  re- 
turns the  premium  note  to  the  insured,  who 


accepts  it,  no  recovery  can  thereafter  be  had 
on  the  note  for  assessments  made  for  losses 
and  expenses  accruing  either  before  or  after 
the  cancellation  of  the  policy.  Mansfield  v. 
Franklin  Furniture  Co.,  4  Ohio  Cir.  Dec.  473, 
affirmed  54  Ohio  St.  653. 

4.  See  supra,  this  subdivision,  Liability  under 
Assessments  Made  A fter  Expiration  of  A/ember- 
ship. 

5.  Liability  for  Obligations  Accruing  Prior  to 
Surrender  —  Illinois,  —  Far  well  v.  Parker,  59 
111.  App.  43;  Pioneer  Furniture  Co.  v.  Lang- 
worthy,  84  III.  App.  594;  Mallcn  v.  Lang- 
worthy,  70  111.  App.  376. 

Massachusetts.  —  Marblehead  Mut.  F.  Ins. 
Co.  v.  Underwood,  3  Gray  (Mass,)  210;  Com. 
v.  Mechanics'  Mut.  F.  Ins.  Co.,  112  Ma<:s.  192; 
Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen 
(Mass.)  27. 

Michigan.  —  Peake  v.  Yule,  123  Mich.  675; 
Cavanagh  v.  Cannon,  123  Mich.  685.  See 
also  Ionia,  etc.,  Farmers'  Mut.  F.  Ins.  Co.  v. 
Otto,  96  Mich.  558,  97  Mich  522;  Union  Mut. 
F.  Ins.  Co.  v.  Spaulding,  61  Mich.  80;  Tolford 
v.  Church,  66  Mich.  431. 

New  York.  —  Sands  v.  Mill,  42  Barb  (N.  Y.) 
651;  Raegenei  v.  Willard,  44  N.  Y.  App. 
Div.  41.  But  see  Campbell  v.  Adams,  38 
Barb.  (N.  Y.)  132. 

Ohio.  —  Parker  v.  Central  Ohio  Paper  Co.,  4 
Ohio  Dec.  252;  Wilhelm  v.  Parker,  17  Ohio 
Cir.  Ct.  234,  9  Ohio  Cir.  Dec.  724. 

Pennsylvania.  —  Knipe  v.  Scholl,  16  Montg. 
Co.  Rep.  (Pa.)  209;  Akers  v.  Hite,  94  Pa.  St. 
394  39  Am.  Rep.  792;  Stockley  v.  Riebenack, 
12  Pa  Super.  Ci.  169;  Schofield  v.  Leach,  15 
Pa.  Super.  Ct.  354;  Sparks  v.  Flaccus  Glass 
Co.,  16  Pa.  Super.  Ct.  119. 

Where  Premium  Note  Not  to  Be  Returned  until 
Expiration  of  Specified  Time.  —  Doane  v.  Mill- 
ville Mut.  M.  &  F.  Ins.  Co.,  45  N.  J.  Eq.  274, 
43  N-  J.  Eq.  522. 

6.  Hvde  v.  Lynde,  4  N.  Y.  387 
Cancellation  upon  Compromise  and  Settlement  of 

Suit  to  Recover  Assessments.  —  Wadsworth  ■'. 
Davis,  13  Ohio  St.  125. 
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eee.  Effect  of  Happening  of  Contingency  upon  Which  Insurance  Becomes  Due  —  In  Life  and  Endowment 

insurance.  —  Unless  the  contract  otherwise  provides,  the  premium  note  of  a 
member  of  .1  mutual  life  or  endowment  insurance  company  is  not  liable  to 
assessment  for  losses  and  expenses  accruing  after  the  risk  covered  by  the 
policy  is  ended,  either  by  death  or  by  the  attainment  of  a  specified  age.1 

In  Fire  Insurance.  —  But  it  has  been  held  that  where  a  member  of  a  mutual 
fire-insurance  company  is  insured  for  a  definite  period,  his  premium  note  is 
liable  to  assessment  for  losses  and  expenses  accruing  during  that  period, 
though  prior  to  its  termination  there  has  been  a  total  loss  of  the  property 
insured  — this,  of  course,  in  the  absence  of  a  contrary  provision  in  the  contract 
of  insurance  or  in  the  charter  or  by-laws  of  the  company.2 

fff.  Effect  of  Alienation  of  Property  insured.  —  In  Massachusetts  it  has  been  held  that 
though  a  member  of  a  mutual  fire-insurance  company  alienates  the  property 
insured  and  thus  ceases  to  have  an  insurable  interest  in  it,  and  is  no  longer 
entitled  to  recover  in  case  of  loss,3  he  nevertheless,  unless  his  contract  other- 
wise provides,  still  remains  a  member  of  the  company,  and  as  such  is  liable  to 
assessments  on  his  premium  note.4  In  Pennsylvania  a  contrary  rule  prevails.5 
But  provision  is  usually  made  in  the  contract  of  insurance  or  in  the  charter  or 
by-laws  of  the  company  for  the  surrender  and  cancellation  of  the  policy,6  or 
for  its  transfer,  upon  the  alienation  of  the  insured  property,  and  if  such  a 
transfer  be  made  in  the  manner  prescribed  and  with  the  assent  of  the  com- 
pany, the  membership  and  liability  will  pass  from  the  assignor  to  the  assignee.7 


1.  Vanalta  v.  New  Jersey  Mut.  L.  Ins.  Co., 
31  N.  J.  Eq.  20;  Mayer  v.  Any. -Gen.,  32  N. 
J.  Eq.  820.  See  Anderson  v.  Saugeen  Mut. 
F.  Ins.  Co.,  18  Ont.  355. 

2.  Total  Loss  Before  Termination  of  Period  of 
Insurance.  —  Boot,  etc..  Manufacturers'  Mut. 
F.  Ins.  Co.  v.  Melrose  Orthodox  Cong.  Soc, 
117  Mass.  199;  New  Hampshire  Mul.  F.  Ins. 
Co.  v.  Rand,  24  N.  H.  428;  Swamscot  Mach. 
Co.  v.  Partridge.  25  N.  H.  369;  Susquehanna 
Mut.  F.  Ins.  Co.'s  Appeal,  105  Pa.  St.  615. 
But  see  Mutual  Assur.  Soc.  v.  Watts,  1  Wheat. 
(U.  S.)  279;  Thropp  v.  Susquehanna  Mut.  F. 
Ins.  Co.,  125  Pa.  St.  427,  11  Am.  St.  Rep.  909. 

In  Bangs  v.  Skidmore,  21  N.  Y.  136,  affirm- 
ing 24  Barb.  (N.  Y.)  29,  under  the  peculiar 
provisions  of  the  charter  of  a  mutual  fire- 
insurance  company,  it  was  held  that  a  person 
insured  in  the  company  continued  liable  to 
assessment  upon  his  premium  note  for  losses 
incurred  during  the  term  specified  in  his  policy, 
though  the  premises  insured  were  destroyed 
by  fire  long  before  the  expitation  of  the  term. 
See  also  Thropp  v.  Susquehanna  Mut.  F.  Ins. 
Co.,  125  Pa.  St.  427,  11  Am.  St.  Rep.  909. 

3.  See  the  title  Insurance,  vol.  16,  p.  846. 

4.  Com.  v.  Massachusetts  Ins.  Co.,  112  Mass. 
117;  Cumings  v.  Sawyer,  117  Mass.  30.  See 
also  Mutual  Assur.  Soc.  v.  Watts,  I  Wheat. 
(U.  S.)  279. 

5.  Wilson  v.  Trumbull  Mut.  F.  Ins.  Co.,  19 
Pa.  St.  372;  Columbia  Ins.  Co.  v.  Mullin,  4 
Leg.  Opin.  (Pa.)  572.  See  also  Finley  v.  Ly- 
coming County  Mut.  Ins.  Co.,  30  Pa.  St.  311, 
72  Am.  Dec.  705;  Columbia  Ins.  Co.  v.  Buck- 
ley. 83  Pa.  St.  293,  24  Am.  Rep.  172;  Thropp 
z  Susquehanna  Mut.  F.  Ins.  Co.,  125  Pa.  St. 
427.  11  Am.  St.  Rep.  909. 

In  a  New  York  Case  the  company's  charter 
expressly  provided  that  upon  the  alienation  of 
the  property  insured  the  policy  should  become 
void.  Under  this  provision  it  was  held  that 
an  alienation  by  a  member  of  the  property  in- 
sured terminated  the  membership  and  all  lia- 


bility upon  the  premium  note  for  losses  and 
expenses  thereafter  accruing.  Miner  v.  Jud- 
son,  2  Lans.  (N.  Y.)  300,  2  Hun  (N.  Y.)  441.  5 
Thorn  p.  &  C.  (N.  Y.)  46.  But  see  Neely  v. 
Onondaga  County  Mut.  Ins.  Co.,  7  Hill  (N.  Y.) 
49:  Huntley  v.  Beecher,  30  Barb.  (N.  Y.)  580; 
Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29. 

In  an  Indiana  Case  the  charter  of  a  mutual 
company  provided  that  when  property  insured 
should  be  alienated  the  policy  should  be  void 
"  and  be  surrendered  to  the  directors  of  said 
company  to  be  canceled;  and  upon  such  sur- 
render "  the  assured  should  be  entitled  to  his 
premium  note,  on  payment  of  his  proportion 
of  all  losses  and  expenses  that  had  occurred 
prior  to  such  surrender.  In  an  action  by  the 
company  against  a  member  on  his  premium 
note,  it  was  held  to  be  a  sufficient  defense  that 
the  defendant  had  sold  and  conveyed  the  prop- 
erty insured,  and  had  paid  all  assessments  on 
his  note  which  had  accrued  up  to  the  date  of 
sale,  though  he  had  not  in  fact  surrendered 
his  policy  to  the  company.  Indiana  Mut.  F. 
Ins.  Co.  v.  Conner,  5  lnd.  170,  disapproving 
Indiana  Mut.  F.  Ins.  Co  v.  Coquillard,  2  lnd. 
645,  and  limiting  McCulloch  v.  Indiana  Mut. 
F.  Ins.  Co.,  8  Blackf.  (Ind.)  50. 

6.  Provision  for  Surrender  and  Cancellation  of 
Policy  upon  Alienation. —  Indiana  Mut.  F.  Ins. 
Co.  v.  Coquillard,  2  Ind.  645;  Indiana  Mut.  F. 
Ins.  Co.  v.  Conner,  5  Ind.  170;  McCulloch  v. 
Indiana  Mut.  F.  Ins.  Co.,  8  Blackf.  (Ind.)  50; 
York  County  Mut.  F.  Ins.  Co.  v.  Turner,  53 
Me.  225;  Hyatt  v.  Wait,  37  Barb.  (N.  Y.) 
29;  Miner  v.  Judson,  2  Lans.  (N.  Y.)  300,  2 
Hun  (N.  Y.)  441,  5  Thomp.  &  C.  (X.  Y.)  46. 

As  to  the  effect  of  the  surrender  and  cancel- 
lation of  the  policy  upon  the  liability  of  a 
member,  see  supra,  this  subdivision.  Effect  of 
Surrender  and  Cancellation  of  Policy. 

7.  Transferof  Policy  upon  Alienation.  —  Mutual 
Assur.  Soc.  v.  Watts,  1  Wheat.  (U.  S.)  279; 
Cumings  v.  Sawyer,  117  Mass.  30;  Hyatt  v. 
Wait,  37  Barb.  (N.  Y.)  29;  Miner  v.  Judson,  2 

278  Volume  XXI. 


Membership. 


MUTUAL  INSURANCE. 


Bights  of  Members. 


ggg.  Effect  of  Reorganization  of  company.  —  The  reorganization,  under  legislative 
authority,  of  a  mutual  insurance  company,  if  its  corporate  identity  is  not 
changed  thereby,  and  its  corporate  rights  and  liabilities  are  in  no  way  affected, 
will  not  release  a  member  from  liability  on  his  premium  note,  although  such 
reorganization  was  accomplished  without  his  consent.1 

hnh.  Exact  Mathematical  Precision  in  Assessment  Not  Essential  to  Liability. —  It    is  sometimes 

impracticable  in  making  an  assessment  to  cover  the  obligations  of  a  mutual 
company  to  assess  for  each  item  of  liability  only  the  notes  of  those  members 
whose  policies  were  in  force  at  the  time  when  such  item  accrued.  In  such  a 
case  a  rule  of  assessment  which  will  substantially  accomplish  this  object  is  all 
that  is  required.  Entire  precision  is  not  essential  to  render  the  members 
liable  on  their  notes.2 

Assessment  Based  upon  Computation  of  losses  from  Month  to  Month.  —  An  assessment  IS 
valid  where  it  is  based  upon  a  computation  of  the  losses  from  month  to  month 
and  includes  in  the  losses  chargeable  upon  each  policy  all  those  of  the  entire 
month  in  which  it  expires,  excluding  those  of  the  month  in  which  it  began.3 

ee.  Liability  Proportionate  to  Amount  of  Note  —  (aa)  General  Rule. —  Members  are 
liable  on  their  premium  notes  for  losses  and  expenses  accruing  during  the 
period  of  their  membership  in  proportion  to  the  respective  amounts  of  their 
several  notes,  and  it  is  usually  expressly  provided  in  charters,  by-laws,  and 
contracts  of  insurance  that  this  shall  be  the  measure  of  liability.4 

Length  of  Membership.  —  The  amount  of  a  member's  liability  is  not  graduated 
or  affected  in  any  way  by  the  length  of  time  during  which  he  has  been  a 
member.8 

Rate  of  Insurance.  —  And  it  has  been  held  that  where  a  company's  charter 


Lans.  (N.  Y.;  300,  2  Hun  (N.  Y.)  441,  5  Thomp. 
&  C.  (N.  Y.)  46.  See  also  New  Hampshire 
Mut.  F.  Ins.  Co.  v.  Hunt,  30  N.  H.  219; 
Mutual  Assur.  Soc.  v.  Byrds,  1  Va.  Cas.  170. 
And  see  supra,  this  section,  Who  Are  Members. 

1.  Muller  v.  State  L.  Ins.  Co.,  (Ind.  App. 
1901)  Co  N.  E.  Rep.  958. 

2.  Substantial  Accuracy  of  Assessment  Sufficient. 
—  People's  Mut.  Equitable  F.  Ins.  Co.,  Peti- 
tioner, 9  Allen  (Mass.)  319;  Tobey  v.  Russell, 
9  R.  I.  62.  See  also  Sands  v.  Shoemaker,  4 
Abb.  App.  Dec.  (N.  Y.)  149. 

3.  People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray 
(Mass.)  297. 

4.  Proportionate  Liability  —  Connecticut.  — 
Mutual  Ben.  L.  Ins.  Co.  v.  Jarvis,  22  Conn. 
133- 

Illinois.  —  Western  Manufacturers'  Mut. 
Ins.  Co.  v.  Hutchinson  Cooperage  Co.,  92  111. 
App.  1. 

Indiana.  —  Embree  v.  Shideler,  36  Ind.  423; 
Downs  v.  Hammond,  47  Ind.  131;  Manlove  v. 
Curtis,  38  Ind.  31;  Heller  v.  McCormick,  38 
Ind.  30;  Manlove  v.  Burger,  38  Ind.  211;  Tip- 
pecanoe Tp.  v.  Manlove,  39  Ind.  249;  Manlove 
v.  Naylor,  38  Ind.  424;  Manlove  v.  Naw  39 
Ind.  289;  Whitman  v.  Mason,  40  Ind.  189; 
Hashagan  v.  Manlove,  42  Ind.  330. 

Iowa. — American  Ins.  Co.  v.  Schmidt,  19 
Iowa  502. 

Louisiana.  —  Levy  v.  Insurance  Co.,  8  La. 
Ann.  380. 

Massachusetts. — Com.  v.  Dorchester  Mut. 
F.  Ins.  Co.,  112  Mass.  142;  Com.  v.  Mechanics' 
Mut.  F.  Ins.  Co.,  112  Mass.  192;  Appleton 
Mut.  F.  Ins.  Co.  v.  Jesser,  5  Allen  (Mass.)  446; 
People's  Equitable  Mut.  F.  Ins.  Co.  v.  Arthur, 
7  Gray  (Mass.)  267. 

Minnesota.  —  Taylor  v.  North  Star  Mut.  Ins. 


Co.,  46  Minn.  198;  Swing  v.  Akeley  Lumber 
Co.,  62  Minn.  169. 

Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
50  Miss.  662. 

New  Hampshire. — Atlantic  Mut.  F.  Ins. 
Co.  v.  Sanders,  36  N.  H.  252;  Farmers'  Mut. 
F.  Ins.  Co.  v.  Chase,  56  N.  H.  341. 

New  Jersey.  —  Vanalta  v.  New  Jersey  Mut. 
L.  Ins.  Co  ,  31  N.  J.  Eq.  15. 

New  York.  —  Bangs  v.  Duckinfield,  18  N. 
Y.  599;  Sands  v.  Sanders.  26  N.  Y.  251,  28  N. 
Y.  416;  Sands  v.  Graves,  58  N.  Y.  94;  Sands  v. 
Shoemaker,  2  Keyes  (N.  Y.)  268;  Herkimer 
County  Mut.  Ins.  Co.  v.  Fuller,  14  Barb.  (N. 
Y.)  373;  Shaughnessy  v.  Rensselaer  Ins.  Co., 
21  Barb.  (N.  Y.)  605;  Devendorf  v.  Beardsley, 
23  Barb.  (N.  Y.)  656;  Thomas  v.  Whallon,  31 
Barb.  (N.  Y.)  176;  Dana  v.  Munro,  38  Barb. 
(N.  Y.)  528;  Matter  of  Campbell,  (Supm.  Ct. 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  484;  Pratt  v. 
Dwelling-House  Mut.  F.  Ins.  Co.,  7  N.  Y.  App. 
Div.  544. 

Pennsylvania.  —  People's  F.  Ins.  Co.  v.  Harts- 
horne,  90  Pa.  St.  470;  Stockley  v.  Riebenack, 
12  Pa.  Super.  Ct.  169. 

Wisconsin.  —  Davis  v.  Parcher,  82  Wis.  488. 
If  Policies  Have  Been  Issued  upon  Cash  Premiums 
Solely,  and  out  of  the  receipts  therefor  losses 
have  been  paid,  they  are  to  be  taken  into  con- 
sideration and  allowance  must  be  made  there- 
for in  making  an  assessment  upon  premium 
notes.  Sands  v.  Graves,  58  N.  Y.  94.  See 
also  Shaughnessy  v.  Rensselaer  Ins.  Co.,  21 
Barb.  (N.  Y.)  60;. 

5.  Amount  of  Liability  Not  Affected  by  Length 
of  Membership.  —  Embree  v.  Shideler,  36  Ind. 
423;  Com.  v.  Mechanics'  Mut.  F.  Ins.  Co.,  112 
Mass.  192;  Herkimer  County  Mut.  Ins.  Co.  v. 
Fuller,  14  BarV  (N.  Y.)  373. 
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provides  thai  upon  an  assessment  the  sum  to  be  paid  by  each  member  shall 
always  be  in  proportion  to  the  original  amount  of  the  deposit  note,  a  mem- 
b  :r's  liability  to  such  a  proportionate  assessment  is  not  in  any  way  affected  by 
the  rate  of  insurance  that  he  lias  agreed  to  pay.1 

Substantial  Accuracy  —  Good  Faith.  —  But  in  adjusting  assessments  upon  deposit 
notes  under  policies  issued  at  different  times,  and  to  continue  for  different 
periods,  considerable  difficulty  sometimes  arises  in  making  the  assessments 
exa  tlj  proportional.  When  this  is  the  case  all  that  is  essential  to  make  the 
assessment  binding  is  that  it  be  made  in  good  faith,  upon  correct  principles, 
and  that  it  be  substantially  correct.2 

Omission  of  Notes  from  Assessment.  —  And  while  it  is  generally  essential  to  the 
validity  of  an  assessment  that  it  shall  be  levied  on  the  notes  of  all  persons  who 
are  liable  for  their  proportion  of  the  obligation  for  which  the  assessment  is 
made,3  yet  if  it  appears  that  all  the  notes  which  were  in  force  during  the  time 
in  question  were  assessed,  except  a  very  small  number  which  had  been  adjusted 
and  canceled  by  officers  of  the  company  before  making  the  assessment,  and 
which  were  of  so  small  an  amount  as  not  materially  to  increase  the  assessment 
upon  the  remainder,  the  assessment  will  not  be  invalidated  by  such  omission.4 

And  Where  an  Assessment  Is  Levied  in  Place  of  a  Prior  Invalid  Assessment,  members  who 
paid  the  former  assessment  may  be  credited  with  the  amounts  so  paid  by 
them.5 

Variance  at  Different  Time3  in  Proportion  Between  Cash  Premiums  and  Deposit  Notes.  —  An 

assessment  laid  by  a  mutual  insurance  company  is  not  rendered  invalid  by  the 
fact  that  the  proportion  between  the  cash  premiums  and  the  deposit  notes 
taken  by  the  company  varied  at  different  times,  as  against  a  member  who 
suffered  no  damage  thereby.6 

(M>)  Effect  of  insolvency  of  Some  Members.  —  It  has  been  assumed  in  what  has  been 
stated  as  to  the  proportionate  liability  of  members  on  their  premium  notes  that 
all  the  members  are  solvent  at  the  time  when  the  assessment  is  made.  If 
any  who  are  liable  to  assessment  are  insolvent,  and  their  notes,  in  conse- 
quence, are  uncollectible,  the  other  members  will,  in  the  absence  of  an  express 
provision  to  the  contrary,  be  severally  liable  to  assessment  in  such  proportion 
as  their  several  notes  bear  to  the  aggregate  amount  of  collectible  notes  held 
by  the  company.7 

1.  Shaughnessy  v.  Rensselaer  Ins.  Co.,  21        Payment  of  Sum  in  Anticipation  of  Assessment 

(M.  Y.)  605.  But  see  Susquehanna  Mut.  when  None  Is  Made  —  Sum  to  Be  Applied  to  As- 
F.  Ins.  Co.  v.  Leavy,  136  Pa.  St.  499.  sessment  for  Succeeding  Year. —  Montgomery  v. 

2.  Marblehead  Mut.  F.  Ins.  Co.  v.  Under-      Harker,  9  N.  Dak.  527. 

wood,  3  Gray  (Mass.)  210;  Fayette  Mut.  F.  6.  Marblehead  Mut.  F.  Ins.  Co.  v.  Under- 
Ins.  Co.  v.  Fuller,  8  Allen  (Mass.)  33;  Lycom-      wood,  3  Gray  (Mass.)  210. 

ing  F.  Ins.  Co.  v.  Buck,  1  Luz.  Leg.  Reg.  (Pa.)         7.  Extent  of  Liability  Where  Some  Members  Are 

351.    See  also  Citizens  Mut.  F.  Ins.  Co.  v.      Insolvent  —  Illinois.  —  Vandalia  Mut.  County 

SorUveil,  10  Allen  (Mass.)  no;  Planters'  Ins.      F.  Ins.  Co.  v.  Peasley,  84  III.  App.  138. 

Co.  v.  Comfort,  50  Miss.  662.  Massachusetts. — Jones    v.    Sisson,  6  Gray 

3.  Herkimer  County  Mut.  Ins.  Co.  v.  Fuller,  (Mass)  288;  People's  Equitable  Mut.  F.  Ins. 
14  Barb.  (N.  Y.)  373.  Co.  v.  Babbitt,  7  Allen  (Mass.)  235;  Traders' 

The  intentional  omission  by  a  mutual  tire-      Mut.  F.  Ins.  Co.  v.  Stone,  9  Allen  (Mass.)  483. 
insurance  company  of  some  of  its  members         Michigan.  —  Peake  v.  Yule,  123  Mich.  675. 
liable  to  assessment  invalidates  an  assessment         Mississippi.  —  Planters'  Ins.  Co.  v.  Comfort, 
on  the  other  members,  although  accompanied      50  Miss.  662. 

by  a  computation  of  the  liability  of  those  so  New  York.  —  Bangs  v.  Gray,  12  N.  Y.  477 
omitted  and  by  an  intention  to  assess  them  [reversing  Matter  of  Bangs,  15  Barb.  (N.  Y.) 
accordingly  on  the  expiration  of  their  policies.  2S4J;  Shaughnessy  v.  Rensselaer  Ins.  Co.,  21 
Marblehead  Mut.  F.  Ins.  Co.  v.  Hayward,  3  Barb.  (N.  Y.)  605:  Matter  of  Campbell,  (Supm. 
Gray  (Mass.)  208.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  482;  Rock- 

4.  Fayette  Mut.  F.  Ins.  Co.  v.  Fuller,  8  Allen  land,  etc.,  F.  Ins.  Co.  v.  Bussey,  48  N.  Y.  App. 
(Mass.)  27.  Div.  359.    But  see  Pratt  v.  Dwelling-House 

5.  People's  Mut.  Ins.  Co.  v.  Allen,  10  Gray      Mut.  F.  Ins.  Co.,  7  N.  Y.  App.  Div.  544. 
(Mass.)  297;  People's.  Mut.  Equitable  F.  Ins.         Ohio.  —  Davis  v.  Sharp,  2  Ohio  Dec.  (Re- 
Co.,  Petitioner,  9  Allen  (Mass.)  319;  Ionia,  etc.,      print)  197.  2  West.  L.  Month.  40. 

Farmers  Mut.  F.  Ins.  Co.  v.  Davis,  100  Mich.  Pennsylvania.  —  Susquehanna  Mut.  F.  Ins. 
606.  Co.  v.  Gackenbach,  115  Pa.  St.  492;  Capital 
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(«•)  where  Risks  Are  Divided  into  Classes. — Where  the  business  and  risks  of  a 
mutual  company  are  divided  into  different  departments  or  classes,  an  assess- 
ment is  properly  proportioned,  and  a  legal  liability  arises  under  it,  when  the 
assessment  is  made  in  the  same  manner  on  all  notes  of  the  same  class.1 

ff.  Interest  on  Assessments.  —  In  an  action  to  recover  an  assessment  made  on 
a  premium  note,  interest  is  recoverable  on  the  amount  of  the  assessment  from 
the  time  when  it  became  payable. a 

gg.  Effect  of  Exemption  from  Liability  for  Corporate  Debts.  —  Assessments  upon 
premium  notes  for  the  payment  of  losses  are  debts  of  the  individual  members, 
and  not  of  the  company;  therefore,  a  member  cannot  claim  exemption  from 
such  an  assessment  under  a  provision  of  the  articles  of  incorporation  that 
exempts  the  private  property  of  members  from  liability  for  corporate  debts.3 
hh.  Estoppel  to  Deny  Liability.  —  Where,  after  a  person  has  effected  insurance 
in  a  mutual  company,  he  pays  several  assessments,  and  other  persons  become 
members  of  the  company,  he  is  estopped  thereafter  to  aver  as  a  defense  to 
the  payment  of  an  assessment  on  his  premium  note  that  he  was  induced  to 
become  a  member  of  the  company  through  the  fraudulent  misrepresentations 
of  the  agent  who  took  his  application,  if  it  appears  that  he  had  knowledge  of 
the  fraud  before  he  paid  the  assessments.'*  So  where  a  member  has  availed 
himself  of  profits  arising  from  risks  taken  by  the  officers  of  the  company,  he 
is  estopped  to  object,  in  an  action  on  his  premium  note,  that  the  risks  were 
unauthorized.5  And  one  who  signs  an  application  for  insurance  and  accepts 
and  retains  a  policy  in  accordance  therewith,  without  reading  either  the  appli- 
cation or  the  policy,  cannot,  after  having  the  benefit  of  the  insurance  for  a 
long  period,  repudiate  his  liability  for  assessments  on  his  premium  note  on 
the  ground  that  he  was  under  a  mistake  as  to  the  character  of  the  policy.6 
So  a  member  cannot,  when  sued  for  an  assessment  upon  his  premium  note,  set 
up  as  a  defense  that  he  and  his  associate  corporators  have  neglected  to  com- 
ply with  the  provisions  of  their  charter. 7  Nor  can  he  set  up  the  falsity  of  his 
own  statements,  in  his  application  for  insurance,  as  a  defense.8  But  where  a 
member  pays  an  assessment  after  the  surrender  of  his  policy  he  is  not  thereby 
estopped  from  claiming  exemption  from  liability  for  subsequent  losses,  where 
he  pays  only  what  the  company  claimed  prior  to  the  surrender  of  his  policy, 

City  Mut.  F.  Ins.  Co.  v.  Boggs,  5  Pa.  Super.  2.  Bangs  v.   Bailey,  37  Barb.  (N.  Y.)  630; 

Ct.  394;  Crawford       Susquehanna  Mut.  F.  Hyatt  v.  Wait,  37  Barb.  (N.  Y.)  29;  National 

Ins.  Co.,  (Pa  1888)  12  Atl.  Rep.  844.  Mut.  F.  Ins.  Co.  v.  Yeomans,  8  R.  I.  25,  86 

Wisconsin  —  Davis  v.  Shearer,  90  Wis.  250.  Am.  Dec.  610. 

But  it  is  the  duty  of  the  company  to  use  3.  Montgomery  County  Farmers'  Mut.  Ins. 

every  legal  means  in  its  power  to  collect  the  Co.  v.  Milner,  90  Iowa  685. 

proportionate  assessment  on  every  premium  4.  Eichman    v.    Hersker,  170  Pa.  St.  403; 

note,  and  if  its  neglect  to  do  so  results  in  a  Schotield  v   Le  ach,  15  Pa.  Super.  Ct.  354.  See 

failure  to  collect  the  amounts  due  upon  the  also  Capital  City  Mut.  F.  Ins.  Co.  v.  Boggs,  5 

notes  of  some  of  the  members,  the  other  mem-  Pa.  Super.  Ct.  394. 

bers  will  not  be  liable  to  assessment  on  their  5,  Lycoming  F.  Ins.  Co.  v.  Lauffer,  4  Leg. 

notes  to  make  up  the  deficiency  thus  arising.  Gaz.  (Pa  )  153. 

Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662.  6.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Swank, 

But  see  Davis  v.  Sharp.  2  Ohio  Dec.  (Reprint)  102  Pa.  St.  17.    See  also  Sherman  v.  Fiasier, 

197,  2  West.  L  Month.  40.  112  Iowa  236;  Sparks  v.  Flaccus  Glass  Co.,  16 

In  Maine  it  has  been  held  that  where  the  by-  Pa.  Super.  Ct.  119;  Capital  City  Mut.  F.  Ins. 

laws  of  a  mutual  company  provide  for  an  as-  Co.  v.  Boggs,   5  Pa.  Super.  Ct.  394;  North- 

sessment  for  the  payment  of  losses  "  after  the  western  Mut.   Hail  Ins.  Co.  v.  Fleming,  12  S. 

earned  premiums  shall  have  been  used  up,"  Dak.  36. 

if  there  are  earned  premiums  that  are  uncol-  7.  Trumbull   County  Mut.   F.   Ins.  Co.  v. 

lectible  and  worthless  t'l-y  may  properly  be  Horner.   17  Ohio  407.    See  also  Inler-Stale 

regarded  as  "  used    up  "    and    whether    the  Mut.  F.  Ins.  Co.  v.  Brownback,  1  Pa.  Super, 

claims  are  worthless  is  a  question  of  fact  for  Ct.  183. 

the  jury.    Maine    Mut.   Marine  Ins.  Co.  v.  As  to  the  estoppel  of  a  member  of  a  mutual 

Neal  50  Me.  30L  insurance  company  to  deny  the  regularity  of 

I.  Connecticut   River  Mut.  F.  Ins.  Co.  v.  its  organization,  see  supra,  this  title,  Organi- 

Whipple,  61  N.  H.  61;  Susquehanna  Mut.  F.  zation. 

Ins.  Co,  v.  Leavy,  136  Pa.  St.  499.    See  also  8.  Iluiitley  v.  Perry,  38  Barb.  (N.  Y.)  569. 

Spark?  v.  McCreery,  61  N.  Y.  App.  Div.  402.  See  also  Beeber  v.  Thomas,  4  Pa.  Co.  Ct.  192. 
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and  for  which  he  supposes  himself  liable.1  A  member  of  a  mutual  company, 
who  at  a  stockholders'  meeting  votes  to  increase  the  amount  of  an  assess- 
ment, cannot  thereafter  complain  that  such  assessment  is  unreasonable.2 

«».  Si  vii  ii  "i  Limitations.  —  The  statute  of  limitations  does  not  begin  to  run 
against  a  cause  of  action  on  the  premium  note  of  a  member  of  a  mutual 
insurance  company,  given  to  meet  his  proportionate  part  of  the  losses  and 
expenses  of  the  company  when  required,  until  an  assessment  has  been  levied 
upon  the  note  3  and  notice  thereof  has  been  given  to  the  maker.4  And  this 
is  so  though  the  company  is  dilatory  in  levying  the  assessment.5  Where  a 
statute  requires  a  personal  demand  of  the  amount  assessed  on  the  premium 
note  as  a  prerequisite  to  a  right  of  action  against  the  maker,  the  statute  of 
limitations  does  not  begin  to  run  until  such  demand  is  made.6 

(c)  Where  Absolute  Liability  Is  Created  —  Advance  Notes  for  Security  of  Dealers.  —  Where 
the  charter  of  a  mutual  company,  having  no  capital  stock,  authorizes  the 
company,  for  the  better  security  of  its  dealers  or  of  those  concerned,  to  take 
from  persons  intending  to  receive  its  policies  notes  for  premiums  in  advance, 
and  to  negotiate  such  notes  for  the  purpose  of  paying  claims  or  otherwise  in 
the  course  of  its  business,  and  provides  for  a  compensation  to  be  paid  to  the 
makers  of  such  notes,  the  notes  so  taken  are  to  be  regarded  as  the  capital 
stock  of  the  company  or  as  a  substitute  therefor,  and  are  payable  absolutely, 
and  may  be  collected  or  their  payment  enforced  to  their  full  amount  by  the 
company,  or  in  case  of  insolvency  by  the  receivers  of  the  company,  without 
any  assessment,  the  liability  of  the  makers  not  being  limited  to  the  amount 
of  premiums  earned  on  the  risks  taken  by  the  company.  Notes  so  given  may 
also  be  indorsed  and  transferred  by  the  company  in  the  usual  course  of 
business.7 


1.  Tolford  v.  Church,  66  Mich.  431. 

2.  Mutual  Reserve  Fund  L.  Assoc.  v.  Tay- 
lor, 99  V  a.  20S. 

3.  Statute  of  Limitations  —  Massachusetts.  — 
Bigelow  v.  Libby,  117  Mass.  359;  Appleton 
Mut.  F.  Ins.  Co.  v.  jesser,  5  Allen  (Mass.)  446; 
Long  Pond  Mut.  F.  Ins.  Co.  v.  Houghton,  6 
Gray  (Mass.)  77. 

Michigan.  —  Peake  v.  Fuller,  123  Mich.  684. 
Minnesota.  —  Langworthy    v.    Garding,  74 
Minn.  325. 

New  York.  —  Hovvland  v.  Cuykendall,  40 
Barb.  (N.  Y.)  320;  Hope  Mut.  L.  Ins.  Co.  v. 
Taylor,  2  Robt.  (N.  Y.)  278;  Sands  v.  Lilien- 
thal,  46  N.  Y.  541. 

Pennsylvania. — Solly  v.  Moore,  I  Pa.  Dist. 
688,  11  Pa.  Co.  Cl.  336;  Eichman  v.  Hersker, 
170  Pa.  St.  402. 

Rhode  Island.  —  Matter  of  Slater  Mut.  F. 
Ins.  Co.,  10  R.  I.  42. 

4.  Hovvland  v.  Cuykendall,  40  Barb.  (N.  Y.) 
320;  Hope  Mut.  L.  Ins.  Co.  v.  Taylor,  2  Robt. 
(M.  Y.)  278. 

5.  Eichman  v.  Hersker,  170  Pa.  St.  402. 

6.  Sands  v.  Annesley,  56  Barb.  (N.  Y.)  598. 
Bji  see  Sands  v.  Lilienthal,  46  N.  Y.  541. 

For  the  Construction  of  the  Peculiar  Provisions 
of  the  Wisconsin  Statute  of  1893,  c.  293  (Stat. 
Wis.  1898,  ^  r945*).  limiting  the  time  within 
which  actions  may  be  brought  by  the  receivers 
of  foreign  mutual  insurance  companies  to 
enforce  claims  against  policy  holders  in  the 
state  for  premiums  or  assessments,  see  Wyman 
v.  Kimberly-Clark  Co.,  93  Wis.  554;  Mansfield 
v.  Becker  Leather  Co.,  93  Wis.  656. 

7.  Advance  Notes  for  Better  Security  of  Dealers. 
—  Maine  Mut.  Marine  Ins.  Co.  v.  Blunt,  64 
Me.  95;  Howard  y.  Palmer,  64  Me.  86;  Howard 


v.  Hinckley,  etc.,  Iron  Co.,  64  Me.  93;  Maine 
Mut.  Marine  Ins.  Co.  v.  Farrar,  66  Me.  133; 
Maine  Mut.  Marine  Ins.  Co.  v.  Pickering, 
66  Me.  130;  Hinkley,  etc.,  Iron  Co.  v.  Maine 
Mut.  Marine  Ins.  Co.,  66  Me.  118;  Elwell  v. 
Crocker,  4  Bosw.  (N.  Y.)  22;  Hone  v.  Folger, 
1  Sandf.  (N.  Y.)  177;  Brouwer  v.  Applebv,  1 
Sandf.  (N.  Y.)  158;  Hone  v.  Allen,  1  Sandf. 
(N.  Y.)  171,  note;  Brouwer  v.  Hill,  1  Sandf. 
(N.  Y.)62g:  Hone  v.  Ballin,  1  Sandf.  (N.  Y.) 
181 ;  Merchants  Mut.  Ins.  Co.  v.  Rey,  1  Sandf. 
(N.  Y.)  184;  Deraismes  v.  Merchants'  Mut. 
Ins.  Co.,  1  N.  Y.  371;  Howland  r.  Myer,  3  N. 
Y.  290,  affirming  2  Sandf.  (N.  Y.)  180;  Brown 
v.  Crooke,  4  N.  Y.  51;  While  v.  Haight,  16 
N.  Y.  310;  Howland  v.  Edmonds,  24  N.  Y.  307, 
23  How.  Pr.  (N.  Y.)  152;  Brookman  v.  Metcalf, 
32  N.  Y.  591,  affirming  5  Bosw.  (N.  Y.)  439; 
Crooke  o.  Mali,  11  Barb.  (N.  Y.)  205;  Crulk- 
shank  v.  Brouwer,  11  Barb.  (N.  Y.)  228;  Os- 
good v.  Tonlitz,  3  Lans.  (N.  Y.)  184;  Toll  v. 
Whitney,  (Siipm.  Ct.  Gen.  T.)  18  How.  Pr.  (N. 
Y.)  161.  See  also  Osgood  v.  Strauss,  55  N.  Y. 
672.  affirming  65  Barb.  (N.  Y.)  3S3;  Great 
Western  Ins.  Co.  v.  Thayer,  60  Barb.  (N.  Y.) 
633,  4  Lans.  (N.  Y.)  459;  Fell  v.  Mcllenry,  42 
Pa.  St.  41.  But  see  Lawrence  1.  McCready,  6 
Bosw.  (N.  Y.)  329;  Pendergast  v.  Commercial 
Mut  Marine  Ins.  Co..  15  Gray  (Mass.)  257. 

Surrender  of  Notes  Negotiated  and  Substitution 
of  Others.  —  Where  a  company  has  actually 
negotiated  such  notes,  it  may  lawlully  accept 
a  surrender  thereof,  and  substitute  other  pre- 
mium notes  in  their  place,  for  the  convenience 
of  the  parties.  Wood  v.  Wellington,  30  N.  Y. 
218,  distinguishing  Houghton  v.  McAuliff,  2 
Abb.  App.  Dec.  (N.  Y.)  409. 
Stock  or  Security  Notes  Distinguished  from  Ordi- 
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Advance  Notes  as  Part  of  Required  Capital.  —  The  same  rule  applies  where  a  com- 
pany's charter  prohibits  it  from  beginning  business  until  notes  to  a  certain 
amount  in  advance  for  premiums  have  been  received,  "  which  notes  shall  be 
considered  a  part  of  the  capital  stock  and  shall  be  negotiable  and  collectible 
for  the  purpose  of  paying  any  losses  which  may  accrue  or  olherwise."  1 

Agreement  for  Payment  on  Demand.  —  So  where  by  the  contract  of  insurance  it  is 
agreed  that  a  premium  note  shall  constitute  a  part  of  the  absolute  funds  of 
the  company,  to  be  paid  on  demand,  it  is  payable  on  demand  absolutely 
though  no  assessment  has  been  made  upon  other  premium  notes  held  by  the 
company,  nor  any  attempt  made  to  collect  such  notes; 58  and  such  a  note  may 
be  collected  to  pay  losses  and  expenses  which  accrued  before  the  maker  became 
a  member  of  the  corporation.3 

Where  No  insurance  Written.  —  An  absolute  liability  is  created  by  notes  given 
in  advance  for  premiums,  under  charter  provisions  of  the  character  indicated, 
though  no  insurance  has  been  effected  under  the  open  policies  for  which  the 
notes  were  given.4 


nary  Premium  Notes  in  Advance  of  Insurance.  — 
Maine  Mut.  Marine  Ins.  Co.  v.  Farrar,  66  Me. 
133;  Maine  Mut.  Marine  Ins.  Co.  v.  Stockwell, 
67  Me.  382;  Elwell  v.  Crocker.  4  Bosw.  (X.  Y.) 
22;  Lawrence  v.  McCreaciy,  6  Bosw.  (N.  Y.) 
329.  See  aUo  Pendergast  v.  Commercial  Mm. 
Marine  Ins.  Co.,  15  Gray  (Mass.)  257. 

Nature  of  Note  Question  for  Jury.  —  Maine 
Mut.  Marine  Ins.  Co.  v.  Farrar,  66  Me.  133; 
Merchants  Mut.  Ins.  Co.  v.  Rey.  1  Sandf.  (N. 
Y.)  184;  Brouwer  v.  Hill,  1  Sandf.  (X.  Y.)  620; 
Dana  v.  Munson,  23  N.  Y.  564,  affirming  38 
Barb.  (X.  Y.)  528;  Jackson  v.  Van  Slyke,  52  N. 
Y.  645;  Sands  v.  Son,  56  N.  Y.  662. 

Parol  Evidence  of  Nature  of  Note  Admissible.  — 
Dana  z.  Manson,  23  N.  Y.  564,  affirming  38 
Barb.  (S.  Y.)  528. 

Presumption.  —  Where  the  note  was  given 
before  the  company  was  organized  there  is 
ground  for  an  inference  that  it  was  given  as  a 
stock  note.  Jackson  v.  Van  Slyke,  52  X.  Y. 
645,  limit* n°  Dana  v.  Munson,  23  N.  Y.  564. 

Where  the  note,  on  its  face,  is  payable  in 
such  portions  and  al  such  time  or  times  as  the 
directors  may,  agreeably  to  their  charter  and 
by-laws,  require,  there  is  a  prima  facie  pre- 
sumption that  it  was  given  and  received  as  an 
ordinary  premium  or  deposit  note.  But  this 
presumption  may  be  overcome  by  proof  that 
the  note,  notwithstanding  its  form,  was  given 
and  received  as  a  capital-stock  note,  and  was 
used  as  such  in  organizing  the  company. 
White  v.  Haight,  16  N.  Y.  310:  Dana  v.  Mun- 
son. 23  N.  Y.  564;  Howland  v.  Edmonds,  21 
N.  Y.  307,  23  How.  Pr.  (X.  Y.)  152;  Sands  v. 
Campbell,  31JN.  Y.  34=;  Bell  v.  Shibley,  33 
Barb.  (N.  Y.)  6ro;  Sands  v.  St.  John,  36  Barb. 
(N.  Y.)  628,  23  How.  Pr.  (X.  Y.)  140,  affirming 
29  How.  Pr.  (N.  Y.)  574;  People  v.  Rensselaer 
Ins.  Co.,  3?  Barb.  (X.  Y.)  323;  Colgate  v. 
Buckingham,  39  Barb.  (X.  Y.)  177;  Bell  v. 
Yates,  33  Barb.  (X.  Y.)  627. 

1.  Advance  Notes  Given  to  Make  Up  Eequired 
Capital.  —  White  v.  Haight,  16  N.  Y.  310; 
Savage  7.  Medbury,  19  N".  Y.  32;  Howland  v. 
Edmonds.  24  NT.  Y.  307,  (Ct.  App.)  23  How. 
Pr.  (X.  Y.)  152;  Sands  v.  Campbell.  31  X.  Y. 
345;  Tuckerman  v.  Brown,  33  X.  Y.  297,  88 
Am.  Dec.  386.  affirming  (Supm.  Ct.  Gen  T.) 
II  Abb.  Pr.  (N.  Y.)38o;*  Raegener  v.  Hubbard. 
167  N.  Y.  301,  affirming  40  N.  Y.  App.  Div. 


359;  Hill  v.  Reed.  16  Barb.  (X.  Y.)  2S0;  Hart 
v.  Achilles,  28  Barb.  (X.  Y.)  576;  Dana  v. 
Munro,  38  Barb.  (X.  Y.)  52S;  Sands  v.  St. 
John,  36  Barb.  (X.  Y.)  62S,  23  How.  Pr.  (N. 
Y.)  140,  affirmed  29  How.  Pr.  (N.  Y.)  574; 
People  v.  Rensselaer  Ins.  Co.,  38  Barb.  (X.  Y.) 
323;  Colgate  v.  Buckingham,  39  Barb.  (N.  Y.) 
177;  Elwell  v.  Crocker,  4  Bosw.  (X.  Y.)  22; 
Bell  v.  McElwain,  (Ct.  App.)  18  How.  Pr.  (X. 
Y.)  150;  White  v.  Foster,  (Ct.  App.)  iS  How. 
Pr.  (X.  Y.)  151;  Toll  v.  Whitney,  (Supm.  Ct. 
Gen  T.)  18  How.  Pr.  (X.  Y.)  161.  But  see 
Lawrence  7'.  McCready,  6  Bosw.  (X.  Y.)  329. 

Such  a  Note  Is,  However,  a  Premium  Note,  and 
is  properly  designated  as  such.  Sands  v. 
Campbell,  31  X.  Y.  345. 

It  Is  No  Bar  to  an  Action  by  a  mutual  com- 
pany on  a  capital-stock  note  given  by  one  of 
its  organizers,  that  the  company  did  not  have, 
at  the  time  when  it  teceived  its  license  to  do 
business,  the  sum  required  by  statute,  as  such 
requirement  is  imposed  solely  for  the  security 
of  persons  who  may  deal  with  the  company, 
and  not  for  the  benefit  or  security  of  the  or- 
ganizers who  give  the  capital-stock  notes. 
Raegener  v.  Hubbard,  167  X.  Y.  301,  affirming 
40  X.  Y.  App.  Div.  359. 

Stock  Subscription  Note  Negotiated  and  Acquired 
bv  Third  Person  in  Usual  Course  of  Business  — 
Good  Title.  —  Merchants'  Bank  v.  McColl,  6 
Bosw.  (X.  Y.)  473. 

2.  Shawmut  Mut.  F.  Ins.  Co.  v.  Stevens,  9 
Allen  (Mass.)  332.  See  also  Long  Pond  Mut. 
F.  Ins.  Co.  v.  Houghton,  6  Gray  (Miss.)  77. 

3.  Long  Pond  Mm.  F.  Ins.  Co.  v.  Houghton, 
6  Gray  (Mass.)  77.  See  also  Xashua  F.  Ins. 
Co.  v.  Moore,  55  X   II.  48. 

4.  No  Insurance  Effected.— Howard  v.  Palmer, 
64  Me.  S6;  Hinklev,  etc..  Iron  Co.  v.  Maine 
Mut.  Marine  Ins.  Co.,  66  Me  118;  Elwell  v. 
Crocker,  4  Bosw.  (X.  Y.)  22;  Hone  v.  Folger, 
1  Sandf.  (X.  Y.)  177;  Brouwer  v.  Appleby,  1 
Sandf.  (X.  Y.)  15S;  Hone  v.  Allen,  1  Sandf. 
(N.  Y.)  171,  note;  Howland  v.  Edmonds,  24  N. 
Y.  307,  (Ct.  App.)  23  How.  Pr.  (X.  Y.)  152;  Os- 
good v.  Strauss,  55  X.  Y.  672,  affirming  65 
Barb.  (X.  Y.)  383;  Brown  v.  Crooke,  4  X.  Y. 
5i 

Note  Liable  for  Losses  Happening  After  Expira- 
tion of  Maker's  Insurance. —  White  v.  Haight, 
16  X.  Y.  310. 
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But  Where  Insurance  Has  Been  Effected  and  premiums  have  been  earned  while  a 
note  is  running,  the  maker  is  not  liable  for  such  premiums  in  addition  to  the 
amount  of  the  note,1  and  if  he  pays  such  premiums  he  is  entitled  to  have  such 
payments  credited  on  the  note.8 

If  Premiums  Are  Paid  While  the  Note  Is  Running,  and  SLlbsequenlly  it  is  renewed  for 
its  full  amount,  the  maker  is  not  entitled  to  have  the  amount  of  such  pre- 
miums credited  on  the  renewal  note.3 

Consideration.  —  It  would  seem  that  the  validity  of  such  notes  may  be  rested 
entirely  upon  the  statute  authorizing  them,  and  therefore  the  question  of  con- 
sideration is  not  important.4  But  if  a  consideration  is  necessary  it  is  found 
in  the  compensation  afforded  to  the  makers  for  the  credit  acquired  by  the 
comp  my,  and  in  the  association  and  agreement  of  the  parties  gb'ing  such  notes.5 

When  Such  a  Note  Is  Renewed  the  makers  are  equally  liable  to  the  receivers  in  case 
of  insolvency  as  if  the  occasion  for  its  use  had  arisen  during  the  existence  of 
the  first  note.0 

Makers  of  Security  Notes  Sureties  to  Creditors  of  Company.  —  The  makers  of  notes 
given  to  a  mutual  insurance  company  for  the  better  security  of  dealers  are 
sureties  to  the  creditors  of  the  company,  and  not  to  the  company  itself,  and 
their  liability  is  not  discharged  by  a  change  lawfully  made  by  the  company  in 
its  manner  of  doing  business,  although  such  change  may  make  their  under- 
taking more  hazardous  or  burdensome  ;  nor  is  their  liability  discharged  by  the 
wrongful  acts  of  the  company.7 

(d)  Lien  to  Secure  Payment  of  Note  or  Assessments  Thereon  —  aa.  On  Property  Insured.  — 
Sometimes,  under  the  provisions  of  the  charters  of  mutual  insurance  compa- 
nies or  of  policies  issued  by  such  companies,  the  company  is  entitled  to  a  lien 
on  property  insured  to  the  amount  of  the  premium  or  deposit  note  of  the 
assured  or  to  the  amount  of  assessments  made  upon  such  note.8    This  lien 


1.  Earned  Premiums  in  Addition  to  Amount  of 
Note.  —  Maine  Mut  Marine  Ins.  Co.  v.  Blunt, 
64  Me.  95;  Merchants  Mat.  Ins.  Co.  v.  Leeds, 

I  Sandf.  (N.  Y.)  183. 

2.  Earned  Premiums  Paid  to  Be  Credited  on 
Note.  —  Howard  v.  Hinckley,  etc.,  Iron  Co..  64 
Me.  93;  Maine  Mut.  Marine  Ins.  Co.  v.  Far- 
rar,  66  Me.  133;  Merchants  Mut.  Ins.  Co.  v. 
Leeds,  I  Sandf.  (N.  Y.)  183;  Hone  v.  Ballin,  1 
Sandf.  (N.  Y.)  181.   But  see  Culberlson  v.  Hall, 

II  Li.  Ann.  204. 

Agreement  of  Company  to  Receive  Insurance  of 
Third  Persons  in  Payment  of  Note.  —  Km  met  v. 
Reed,  8  N.  Y.  312,  affirming  4  Sandf.  (N.  Y.) 
229. 

3.  Hone  v.  Ballin.  1  Sandf.  (N.  Y.)  181. 

4.  Howard  v.  Palmer,  64  Me.  86;  Deraismes 
v.  Metchants  Mut.  Ins  Co.,  1  N.  Y.  371;  Os- 
good v.  Straass,  55  N.  Y.  672,  affirming  65 
Barb.  (M.  Y.)  3S3;  Raeijener  v.  Hubbard,  167 
N.  Y.  301,  affirming  40  N.  Y.  App.  Div.  359. 

5.  Consideration  for  Notes. —  Howard  v. 
Palmer.  64  Me.  86;  Hinkley,  etc.,  Iron  Co.  v. 
Maine  Mut.  Marine  Ins.  Co.,  66  Me.  118;  Maine 
Mut.  Marine  Ins.  Co.  v.  Farrar,  66  Me.  133; 
Deraismes  v.  Merchants  Mut.  Ins.  Co.,  1  N.  Y. 
371;  Brown  v.  Crooke,  4  N.  Y.  51;  Ehvell  v. 
Crocker,  A  Bosw.  (N.  Y.)  22;  Brouwer  v.  Ap- 
pleby, 1  Sandf.  (N.  Y.)  158;  Hone  v.  Allen,  1 
Sandf.  (N.  Y.)  171,  note;  Cruikshank  v. 
Brouwer,  11  Barb.  (N.  Y.)  228.  See  also 
Brouwer  v.  Hill.  1  Sandf.  (N.  Y.)  629. 

Consideration  for  Notes  Given  to  Establish  Guar- 
anty Fund. —  Hope  Mut.  L.  Ins.  Co.  v.  Weed, 
28  Conn.  51;  Hope  Mut.  L.  Ins.  Co.  v.  Perkins, 
38  X.  Y.  404,  2  Abb.  App.  Dec.  (N.  Y.)  383, 
affirming  4  Robt.  (N.  Y.)  182. 


2S4 


6.  Liability  on  Renewal  Note.  —  Howard  v. 

Hinckley,  etc..  Iron  Co.,  64  Me. '93;  Maine 
Mul.  Marine  Ins.  Co.  v  Blunt,  64  Me.  95;  Hone 
v.  Folger,  1  Sandf.  (N.  Y.)  177;  Brouwer  v. 
Appleby,  1  Sandf.  (N.  Y.)  158;  Hone  r.  Ballin, 
1  Sandf.  (N.  Y.)  181. 

7.  Osgood  v.  Toole,  60  N.  Y.  475,  affirming  I 
Hun  (N.  Y.)  167.  See  also  Hope  Mut.  Ins.  Co. 
v.  Perkins,  2  Abb.  App.  Dec.  (N.  Y.)  383, 
affirming  4  Robt.  (N.  Y.)  182. 

8.  Lien  on  Property  Insured  —  United  States.  — 
Mutual  Assur.  Soc.  j.  Watts,  1  Wheat.  (U.  S.) 
279;  Mutual  Assur.  Soc.  v.  Faxon,  6  Wheat. 
(U.  S.)  606. 

Indiana.  —  Indiana  Mut.  F.  Ins.  Co.  v. 
Coquillard,  2  Ind.  645;  McCulloch  v.  Indiana 
Mut.  F.  Ins.  Co.,  8  Blackf.  (Ind.)  50. 

Kentucky.  —  Kentucky  Farmers  Mut.  Ins. 
Co.  v.  Mathers,  7  Bush  (Ky.)  23,  3  Am.  Rep. 
286. 

Maine.  —  York  County  Mut.  F.  Ins.  Co.  v. 
Bowden,  57  Me.  2S6. 

Ohio.  —  Shaw  v.  Shaw,  2  Ohio  Dec.  (Reprint) 
609,  4  West  L.  Month.  158. 

Pennsylvania.  —  Lycoming  F.  Ins.  Co.  v. 
Buck,  1  Luz.  Leg.  Reg.  (Pa.)  351;  Lycoming 
Mut.  Ins.  Co.  v.  Lewis,  13  Lane.  Bar  (Pa.)  S7; 
Lvcoming  F.  Ins.  Co.  v.  Newcomb,  1  Leg. 
Cliron.  (Pa.)  9;  Lycoming  F.  Ins.  Co.  v.  Mor- 
rell,  15  Phila.  (Pa.)  649,  38  Leg.  Int.  (Pa.)  452; 
Lycoming  F.  Ins.  Co.  v.  Bixby,  15  Phila  (Pa.) 
647,  38  Leg.  Int.  (Pa.)  452;  Lycoming  F.  Ins. 
Co.  7.1.  Sensenig,  16  F  hi  la.  (Pa.)  601,  39  Leg. 
Int.  (Pa.)  33;  Seidler  v.  Beebe,  (Pa.  1SS6)  5 
Atl,  Rep.  612;  Krugh  Lycoming  K.  Ins. 
Co.,  77  Pa.  St.  15;  People's  F.  Ins.  Co.  v. 
Hartshorne,  84  Pa.    St.  453;    Halfpenny  v. 
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remains  in  force  as  long  as  the  company  has  a  valid  claim  on  the  note  to 
secure  which  it  is  given,  and  it  is  not  invalid  by  reason  of  its  having  been 
filed  after  the  expiration  of  the  policy.1  Sometimes  the  lien  is  restricted  to 
real  property;  3  and  where  this  is  the  case  it  is  not  invalidated  by  the  fact  that 
the  policy  is  upon  personal  as  well  as  real  property.3 

Assignment  of  Lien.  —  Where  the  lien  need  not  be  recorded,  and  is  therefore 
a  secret  one,  it  cannot  be  assigned.4 

Conveyance  of  Insured  Property  to  Bona  Fide  Purchaser. — Where  the  charter  giving 
the  lien  in  terms  provides  that  the  company  shall  have  a  lien  on  the  insured 
property  "  against  the  assured,"  and  makes  no  provision  for  giving  notice  to 
the  public,  by  registration  or  otherwise,  of  the  existence  of  the  lien,  a  sale 
and  conveyance  of  the  property  to  a  bona  fide  purchaser  without  notice  will 
destroy  the  lien.5  But  a  company  incorporated  under  a  statute  which  declares 
that  the  subscribers  to  the  company  shall,  for  themselves  and  their  assigns, 
engage  the  property  insured  as  security,  and  subject  it  to  sale,  if  necessary, 
for  the  payment  of  assessments,  has  a  lien  upon  property  insured  by  it  which 
remains  a  valid  and  subsisting  lien  thereon  after  the  property  has  passed  into 
the  hands  of  a  bona  fide  purchaser  without  notice.6 

66.  On  Sum  Recovered  from  Company  under  Policy-  — A  lien  is  sometimes  given 
to  a  mutual  insurance  company  by  its  charter  or  by-laws,  on  the  fund  arising 
from  a  judgment  recovered  against  it  upon  a  policy  of  insurance,  to  secure 
the  payment  of  assessments  upon  the  premium  note  of  the  member  obtaining 
the  judgment.  Such  a  lien  is  not  lost  by  the  payment  of  the  amount  of  the 
judgment  into  court  to  await  the  determination  of  the  question  of  the  right 
of  the  company  to  have  paid  to  it  out  of  the  fund  the  amount  covered  by  the 
lien;  nor  will  the  fact  that  the  company  contested  the  action  in  which  the 
judgment  was  obtained,  on  the  ground  that  the  policy  was  void,  estop  it  from 
asserting  the  lien.7 

(3)  Nonliability  of  Cash  Premium  Members  to  Assessment.  —  Members 
insured  exclusively  on  the  cash  premium  plan,  and  who  have  paid  their  entire 
premium  in  cash,  are  not  liable  to  an  assessment  for  the  purpose  of  paying 
losses  and  expenses.  Having  made  their  full  contribution  to  the  common 
fund,  they  cannot  be  further  burdened.8  And  it  is  sometimes  expressly  pro- 
vided in  the  charters  that  members  who  have  paid  their  premiums  in  cash 
shall  not  be  liable  for  any  sum  beyond  the  amount  so  paid.9 

IX.  Conditions  Relating  to  Nonpayment  of  Premiums  or  Assessments 
—  1.  Entire  Premium  Note  to  Fall  Due.  —  Sometimes  it  is  provided  in  the  con- 
tract of  insurance  or  in  the  charter  or  by-laws  of  the  company  that  if  an 


People's  F.  Ins.  Co.,  85  Pa.  St.  48;  Barker 
v.  Beeber,  112  Pa.  St.  216;  People's  F.  Ins.  Co. 
v.  Coppell,  8  Leg.  Gaz.  (Pa.)  118;  People's  F. 
Ins.  Co.  v.  Levi,  1  Leg.  Rec.  (Pa.)  220. 

North  Carolina. —  Farmers'  Mut.  F.  Ins. 
Assoc.  v.  Bunch,  46  S.  Car.  550;  South  Caro- 
lina Mut.  Ins.  Co.  v.  Price,  56  S.  Car.  407. 

Virginia.  —  Mutual  Assur.  Soc.  v.  Byrd,  I 
Va  Cas.  170;  Shirley  v.  Mutual  Assur.  Soc,  2 
Rob.  (Va.)  705. 

Canada.  —  White  v.  Agricultural  Mut.  Assur. 
Co.,  22  U.  C.  C.  P.  98;  Montgomery  v.  Gore 
Dist.  Mut.  Ins.  Co.,  10  Grant  Ch.  (LJ.  C.)  501. 

1.  People's  F.  Ins.  Co.  v.  Hartshorne,  84  Pa. 
St.  453- 

2.  People's  F.  Ins.  Co.  o.  Hartshorne,  84  Pa. 
St.  453;  People's  F.  Ins.  Co.  v.  Levi,  1  Leg. 
Rec.  (Pa.)  220. 

3.  People's  F.  Ins.  Co.  v.  Hartshorne,  84 
Pa.  St.  453. 

4.  Shaw  v.  Shaw,  2  Ohio  Dec.  (Reprint)  609, 
4  West.  L.  Month.  158. 


5.  Kentucky  Farmers  Mut.  Ins.  Co.  v.  Math- 
ers, 7  Bush  (Ky.)  23.  3  Am.  Rep.  2S6.  See  also 
McCulloch  v.  Indiana  Mut.  F.  Ins.  Co.,  8 
Blackf.  (Ind.)  50;  Indiana  Mut.  F.  Ins.  Co.  v. 
Coquillard.  2  Ind.  645. 

6.  Mutual  Assur.  Soc.  v.  Watts,  1  Wheat. 
(U.  S.)  279;  Mutual  Assur.  Soc.  v.  Stone,  3 
Leigh  (Va.)  218;  Shirley  v.  Mutual  Assur.  Soc, 
2  Rob  (Va.)  705.  See  also  Mutual  Assur.  Soc. 
v.  Byrd,  1  Va.  Cas.  170;  Greenhow  v.  Barton, 
1  Munf.  (Va.)  590. 

7.  Susquehanna  Mut.  F.  Ins.  Co.'s  Appeal, 
105  Pa  St.  615. 

8.  Schimpf  v.  Lehigh  Valley  Mut.  Ins.  Co., 
86  Pa.  St.  373;  Given  v.  Rettew,  162  Pa.  St. 
638;  Lycoming  Mut.  Ins.  Co.  v.  Com.,  10  W. 
N.  C.  (Pa.)  230;  Beaver,  etc.,  Mut.  F.  Ins.  Co. 
v.  Spires,  30  U.  C.  C.  P.  304. 

9.  Ohio  Mut.  Ins.  Co.  v.  Marietta  Woolen 
Factory,  3  Ohio  St.  348,  affirming  1  Ohio  Dec. 
(Reprint)  577,  10  West.  L.  J.  466. 
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assessment  is  not  paid  within  a  specified  time  after  notice  or  demand  the 
entire  amount  of  the  premium  note  may  be  sued  for  and  recovered.1  A  com- 
pany  may.  w  ithout  express  authorization  by  charter,  incorporate  such  a  pro- 
vision  into  its  articles  of  association  or  by-laws,  which  will  be  binding  upon 

persons  thereafter  insuring.* 

If,  in  Such  Case,  Assessments  Have  Been  Paid,  the  amount  recoverable  is  the  original 

amount  of  the  note,  less  the  assessments  paid.:l 

The  Company  Is  Not  Entitled  to  Interest  on  the  amount  of  the  note.4 
2.  Forfeiture  or  Suspension  of  Policy — a.  In  GENERAL  — (l)  Forfeiture.  ■ — 
A  policy  of  mutual  insurance  is  not  forfeited  by  the  failure  of  the  insured  to 
pay  in  assessment  when  due,  unless  it  is  so  provided  by  statute  or  by  the 
charter  or  by-laws  of  the  company  or  by  a  condition  in  the  policy  itself.5 
But  contracts  of  mutual  insurance  or  the  charters  or  by-laws  of  mutual  com- 
panies sometimes  provide  that  upon  failure  of  the  insured  to  pay  a  premium 
or  assessment  when  due,  or  for  a  specified  time  after  notice  thereof,  the  policy 
shall  be  void.  Such  a  condition  in  the  contract  is  a  valid  one,  and  a  viola- 
tion of  it  is  a  good  defense  to  an  action  on  the  policy,6  and  against  a  forfeiture 


1.  Premium  Note  Recoverable  upon  Default  in 
Payment  of  Assessment  —  Illinois.  —  Rand  :'. 
Mutual  F.  Ins.  Co  ,  58  111.  App.  528. 

Iowa.  —  Greeley  v.  Iowa  Stite  Ins.  Co.,  50 
Iowa  86. 

Mississippi.  —  Planters  Ins.  Co.  v.  Comfort, 
50  Miss.  662.  , 

Missouri.  —  St.  Louis  Mut.  F.  &  M.  Ins. 
Co.  v.  Boeckler,  19  Mo.  136. 

Nebraska.  —  Farmers  Union  Ins.  Co.  v. 
Wilder.  35  Neb.  572. 

New  Hampshire, — Ri*  v.  Mutual  Ins.  Co., 
20  N.  H.  19S. 

New  Jersey.  —  Ware  v.  Mill  ville  Mut.  M.  & 
F.  Ins.  Co.,  45  N.  J.  L.  177. 

Neiv  York.  —  Bangs  v.  Gray,  12  N.  Y.  484; 
Siti  Is  v.  Graves,  58  N.  Y.  98;  Sands  v.  Lilien- 
thal.  46  N.  Y.  54:,  Hurlbut  v.  Carter,  21  Barb. 
(N.  Y.)  22t;  Hyatt  v.  Esmond,  37  Barb.  (N.  Y.) 
601;  Hurlbut  v.  Root,  (Supm.  Ct.  Spec.  T  )  12 
How.  Pr.  (N.  Y.)  511;  Thomas  v.  Whilen,  15 
How.  Pr.  (N.  Y.)  206;  Thomas  v.  Whallon, 
31  Barb.  (N.  Y.)  176;  Williams  v.  Lakey, 
(Supm  Ct.  Spec.  T.)  15  How.  Pr.  ;N.  Y.)  206. 

Liability  of  Foreign  Member.  —  A  charter  of  a 
mutual  insurance  compmy  which  provides 
that,  if  any  member  shall  neglect  to  pay  an 
assessment  upon  his  deposit  note,  an  action 
may  be  brought  for  the  whole  amount  of  the 
note,  and  the  money  thus  collected  shall  re- 
main in  the  treasury  of  the  company,  and  the 
balance  thereof,  after  contributing  to  the  pay- 
ment of  losses  and  expanses,  be  repaid  to  the 
member  at  the  expiration  of  his  policy,  is  not 
a  penal  statute;  and  a  foreign  member  neglect- 
ing to  pay  an  assessment  is  liable  for  the  full 
amount  of  his  note  in  an  action  brought  in  the 
foreign  state.  Jones  v.  Sisson,  6  Gray  (Mass.) 
288. 

2.  German  Mut.  F.  Ins.  Co.  v.  Franck,  22 
Ind.  364;  Cahill  v.  Kalamazoo  Mut.  Ins.  Co., 
2  Do'igl.  (Mich.)  124,  43  Am.  Dec.  457. 

3.  Bangs  v.  Bailev,  37  Barb.  (N.  Y.)  630. 

4.  Bangs  v.  Mcintosh,  23  Barb.  (N.  Y.)  591; 
Bangs  v.  Bailey,  37  Barb  (N.  Y.)  630 

5.  Sanford  v.  California  Farmer's  Mut  F. 
Ins.  Assoc.,  63  Cil.  547;  Woodfin  v.  Asheville 
Mut.  Ins.  Co.,  6  Jones  L.  (51  N.  Car.)  558 

6.  Forfeiture  Condition  Valid  —  United  Slates. 
—  Smith  v.  New  England  Mut.  L.  Ins.  Co.,  28 


U.  S.  App.  48;  Miles  v.  Connecticut  Mut.  L. 
Ins.  Co.,  147  U.  S.  177;  Anderson  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  1  Flipp.  (U.  S.)  559,  1  Fed. 
Cas.  No.  362;  Smith  v.  Mutual  L.  Ins.  Co.,  5 
Fed.  Rep.  582;  D'Orlu  v.  Bankers',  etc.,  Mut. 
L.  Assoc.,  46  Fed.  Rep.  355;  Beaity  v.  Mutual 
Reserve  Fund  L.  Assoc  ,  75  Fed.  Rep.  65,  44 
U.  S.  App.  527;  Mutual  Reserve  Fund  L. 
Assoc.  v.  Cleveland  Woolen  Mills,  82  Fed. 
Rep.  508,  54  U.  S.  App.  290. 

Arkansas.  —  Sun  Mut.  Ins.  Co.  v.  Dudley,  65 
Ark.  240. 

California.  — Slraute  v.  Pacific  Mut,  L.  Ins. 
Co.,  123  Cal.  677;  Methvin  v.  Fidelity  Mut.  L. 
Assoc.,  129  Cal.  251,  reversing  (Cal.  1899)  58 
Pac.  Rep.  387. 

Georgia.  —  Mutual  L.  Ins.  Co.  v.  Clancy,  ill 
Ga.  865. 

Indiana.  —  New  England  Mut.  L.  Ins.  Co. 
71.  Hasbrook,  32  Ind.  447;  Willcuts  v.  North- 
western Mut.  L.  Ins.  Co.,  81  Ind.  300. 

Kentucky.  —  St.  Louis  Mut.  L.  Ins.  Co.  v. 
Grigsby,  10  Bush  (Ky.)  310;  Richardson  v. 
Mutual  L.  Ins.  Co.,  (Ky.  1892)  18  S.  W.  Rep. 
165,  14  Ky.  L.  Rep.  187. 

Maine.  —  Williams  v.  Maine  State  Relief 
Assoc.,  89  Me.  158. 

Alassachusetts.  —  Bigelovv  v.  State  Mut.  L. 
Assur.  Assoc.,  123  Mass.  113;  Lothrop  v. 
Greenfield  Slock,  etc.,  F.  Ins  Co.,  2  Allen 
(Mass.)  82.  See  also  Ayer  v.  New  England 
Mut.  L.  I.ns.  Co.,  109  Mass.  430. 

Missouri.  —  Russum  v.  Si.  Louis  Mut.  L. 
Ins  Co.,  1  Mo.  App.  228;  Sick  v.  Covenant 
Mut.  L.  Ins.  Co..  79  Mo.  App.  609,  2  Mo.  App. 
Rep.  501. 

New  Jersey.  —  Ware  v.  Mill  ville  Mut.  M.  & 
F.  Ins.  Co.,  45  N.  J.  L.  177. 

New  York.  —  Baker  v.  Union  Mut.  L.  Ins 
Co  .  43  N.  Y.  283;  Homer  v.  Guardian  Mut. 
L.  Ins.  Co.,  67  N.  Y.  478;  Frank  v.  Mutual  L. 
Ins.  Co.,  102  N.  Y.  266,  55  Am.  Rep.  807; 
Wyman  v.  Phcenix  Mut.  L.  Ins.  Co.,  45  Hun 
(N.  Y.)  184;  Beadle  v.  Chenango  County  Mm 
Ins.  Co.,  3  Hill  (N.  Y.)  i6i:  Teeter  v.  United 
I..,  etc.,  Ins.  Assoc.,  11  N.  Y.  App.  Div.  259; 
Bradley  v.  John  Hancock  Mut.  L.  Ins.  Co.,  20 
N.  Y.  App.  Div.  22;  Baldwin  v.  Provident  Sav. 
L.  Assur.  Soc,  23  N.  Y.  App.  Div.  5,  affirmed 
162  N.  Y.  636. 
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so  incurred  equity  will  not  relieve.1  In  such  case  the  insured  is  not  entitled 
because  of  payment  of  part  of  the  premium  to  recover  a  proportionate 
amount  of  the  policy.2 

"  Date  of  Notice."  —  Where  a  policy  provides  that  it  shall  be  void  if  an  assess- 
ment is  not  paid  within  a  specified  number  of  days  "  from  date  of  notice," 
the  term  "  date  of  notice  "  means  the  date  on  which  the  notice  of  assess- 
ment is  actually  received.3 

A  Premium  Note,  When  Negotiable,  Is  Entitled  to  Grace  like  Other  commercial  paper, 
and  a  tender  of  interest  on  the  note  within  the  days  of  grace  will  prevent  a 
forfeiture  for  nonpayment  of  interest  at  the  maturity  of  the  note.4 

Failure  to  Pay  Time  Note  Taken  for  Part  of  Cash  Premium.  —  Where  there  is  a  for- 
feiture clause  in  the  policy,  if,  as  a  favor  to  the  insured,  credit  is  extended  to 
him  for  some  portion  of  a  cash  premium,  the  failure  to  pay  the  note  repre- 
senting such  portion  is  regarded  as  a  failure  to  pay  the  premium  and  the 
policy  is  forfeited.5 

Sometimes  Affirmative  Action  by  the  Company  After  Default  in  payment  of  the  premium 
or  assessment  is  essential  to  avoid  the  policy.  Where  the  company  after 
default  has  the  option  to  declare  the  policy  forfeited,  and  seeks  to  exercise 
such  option,  it  must  do  so  unconditionally,  and  in  plain,  positive,  and  unmis- 
takable terms.6  If  express  provision  is  made  as  to  how  the  company's  liability 
m  iv  be  terminated  after  default,  it  is  essential  to  the  avoidance  of  the  policy 
and  the  termination  of  the  company's  liability  under  it  that  the  method  so 
prescribed  shall  be  pursued.7  Thus  it  is  sometimes  made  an  essential  pre- 
requisite to  the  termination  of  the  company's  liability  after  default  in  pay- 
ment of  a  premium  or  assessment,  that  notice  of  nonpayment  be  given  the 
insured,8  or  that  the  policy  be  canceled  and  the  insured  notified  thereof.9 
Where  the  method  of  avoidance  is  provided  for  in  the  charter  of  the  company 
or  in  the  act  under  which  it  is  incorporated,  a  provision  in  the  policy  in  con- 
flict therewith  is  void.10 

Interpretation  of  Peculiar  Provisions  of  Forfeiture  Clauses.  —  Some  of  these  forfeiture 
clauses  in  contracts  of  mutual  insurance  contain  peculiar  provisions  which 
have  been  interpreted  by  the  courts. 11 

Ohio.  —  Bussing  v.  Union  Mut.  L.  Ins.  Co.,  3.  Darlington  v.  Phoenix  Mut.  F.  Ins.  Co.. 

34  Ohio  St.  222,  affirming  6  Ohio  Dec.  (Re-  194  Pa.  St.  650. 

print)  607,  7  Am.  L.  Rec.  52;  Northwestern  4.  Jarman  v.  St.  Louis  Mut.  L.  Ins.  Co.,  1 

Mut.  L.  Ins.  Co.  v.  Bonner,  36  Ohio  St.  51 ;  Flipp.  (U.  S.)  548. 

Bussing  v.  Union  Mut.  L.  Ins.  Co.,  7  Ohio  5.  St.  Louis  Mut.  L.  Ins.  Co.  v.  Grigsby,  10 

Dec.  (Reprint)  442,  3  Cine.  L.  Bui.  144,  Bush  (Ky.)  310. 

Pennsylvania.  —  Smith  v.  Penn.  Mut.  Ins.  6.  Joliffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis. 

Co.,  it  W.  M.  C.  (Pa.)  295.  in,  20  Am.  Rep.  35.    See  also  Mutual  L.  Ins. 

Rhode  Island.  —  Francis  v.  Butler  Mut.  F.  Co.  v.  French,  30  Ohio  St.  240,  affirming  2  Cin. 

Ins.  Co.,  7  R.  I.  159.  Super.  Ct.  321. 

Tennessee.  —  Smith  v.  St.  Louis  Mut.  L.  Ins.  7.  Mutual  L.  Ins.  Co.  v.  Hill,  97  Fed.  Rep. 

Co.,  2  Tenn.  Ch.  727.  263,  38  C.  C.  A.  159;  Hurst  Home  Ins.  Co.  v. 

Texas.  —  Laughlin    v.    Fidelity    Mut.    L.  Muir,  (Ky.  1899)  53  S.  W.  Rep.  3. 

Assoc.,  8  Tex.  Civ.  App.  448;  Mutual  Reserve  Charter  Provision  Entitling  Insured  to  a  Hear- 

Fund  L.  Assoc.  v.  Lovenberg,  24  Tex.  Civ.  ing.  —  See  Olmstead  v.  Farmers  Mut.  F.  Ins. 

App.  355.  Co.,  50  Mich.  200. 

Virginia.  — Southern  Mut.  Ins.  Co.  v.  Tay-  8.  Mutual  Life  Ins.  Co.  v.  Hill,  97  Fed.  Rep. 

lor.  33  Gratt.  (Va.)  743;  Survick  v.  Valley  Mut.  265,  38  C.  C.  A.  159. 

L.  Assoc.,  (Va.  1895)  23  S.  E.  Rep.  223.  9.  Hurst  Home  Ins.  Co.  v.  Muir  (Ky.,  1899) 

West  Virginia.  — Abell  v.  Penn  Mut.  L.  Ins.  53  S.  W.  Rep.  3. 

Co.,  18  W.  Va.  400.  10.  Contract  Provision  Held  Void.  —  Mm ual  L. 

Wisconsin.  —  Ewald  v.  Northwssiern   Mut.  Ins.  Co.  v.  Hill,  97  Fed.  Rep.  263,  38  C.  C.  A. 

L.  Ins.  Co.,  60  Wis.  159;  Hurst  Home  Ins.  Co.  v.  Muir,  (Ky.  1899) 

Statutory  Provision  Relating  to  Nonforfeiture  53  S.  W.  Rep.  3.    See  supra,  this  title,  Mem ber- 

Not  Part  of  Contract.  —  St rau be  v.  Pacific  Mm.  ship  —  Rights  and  Liabilities  oj  Members —  In 

L.  Ins.  Co.,  123  Cal.  677.  General. 

1.  Anderson  v.  St.  Louis  Mut.  L.  Ins.  Co.,  11.  Peculiar  Provisions  of  Forfeiture  Clauses  In- 
1  Flipp.  (U.  S.)  559.  See  also  Klein  v.  New  terpreted  —  United  States.  —  Knapp  v.  Homeo- 
York  L.  Ins.  Co.,  104  U.  S.  88.  pathic  Mut.  L.  Ins.  Co.,  117  U.  S.  411. 

2.  Willcuts  v.  Northwestern  Mut.  L.  Ins.  California.  —  Northey  v.  Bankers'  L.  Assoc., 
Co.,  81  Ind.  300.  no  Cal.  547. 
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(2)  Suspension.  —  It  has  generally  been  held  that  a  failure  to  pay  a  premium 
or  assessment  when  due  will  not  suspend  the  operation  of  a  policy,  unless 
such  suspension  is  provided  for  as  a  part  of  the  contract  of  insurance,1  and  a 
vote  by  the  company  without  authority  of  charter  or  by-law,  or  the  assent  of 
the  insured,  that  a  policy  previously  m;ide  shall  be  suspended  if  assessments 
upon  the  premium  note  are  not  punctually  paid,  is  of  no  force  or  effect.2 
B  it  sometimes  under  the  provisions  of  the  policy  or  of  the  charter  or  by-laws 
of  the  company  the  nonpayment  of  a  premium  or  assessment  when  due  sus- 
pends the  protection  of  the  policy  during  the  period  of  default  in  payment.3 
Sometimes  a  vote  of  the  directors  is  essential  to  the  suspension  of  the  policy.4 

Default  in  Payment  After  Loss.  —  Under  a  provision  suspending  a  policy  for 
default  in  payment  of  an  assessment,  a  failure  to  pay  an  assessment  falling 
due  after  loss  will  not  defeat  the  right  of  recovery  upon  the  policy,  even 
though  the  amount  of  the  loss  was  not  actually  due  to  the  insured  when  the 
assessment  became  payable.5 

b.  Liability  of  Insured  After  Forfeiture. — The  forfeiture  of  a 
policy  in  a  mutual  insurance  company  does  not  relieve  the  insured  from 
liability  for  the  obligations  of  the  company  accruing  while  his  policy  was  in 
force.6  He  is  liable  to  contribute  to  the  payment  of  such  obligations, 
though  the  assessment  made  to  meet  them  is  not  levied  until  after  the  for- 
feiture of  his  policy.7  But  where  a  policy  is  forfeited  for  nonpayment  of 
assessments  the  premium  note  is  not  liable  to  assessment  for  the  payment  of 
obligations  accruing  thereafter.8 

c  Effect  upon  Liability  of  Insured  of  Assessment  Levied  After 
SUSPENSION.  —  Where  the  protection  of  a  policy  is  suspended  by  reason 
of  a  default  in  payment  of  an  assessment,  the  company  does  not,  by  levying 
another  assessment,  waive  its  right  to  demand  payment  of  the  first  assessment.9 


Indiana.  —  New  England  Mut.  L.  Ins.  Co. 
Hasbrook,  32  Ind.  447. 

Iowa.  —  Holbrook  v.  Mill  Owners'  Mut.  Ins. 
Co.,  86  Iowa  255. 

Kentucky.  —  Northwestern  Mut.  L.  Ins.  Co. 
v.  Fort,  82  Ky.  269. 

Massachusetts.  —  McAllister  v.  New  England 
Mut.  L.  Ins.  Co.,  101  Mass.  558,  3  Am.  Rep. 
404;  Hammond  v.  American  Mut.  L.  Ins.  Co., 
10  Gray  (Mass.)  306. 

New  York.  —  VVorden  v.  Guardian  Mut.  L. 
Ins.  Co.,  3q  N.  Y.  Super.  Ct.  317. 

Ohio.  —  Williams  v.  Young  Men's  Mut.  L. 
Assoc.,  6  Ohio  Dec.  (Reprint)  1168,  11  Am. 
L.  Rec.  48,  8  Ohio  Dec.  (Reprint)  456,  8  Cine. 
L.  Bui.  31. 

Pennsylvania.  — Sinking  Springs  Ins.  Co.  v. 
Hawfs,  2  W.  N.  C.  (Pa  )  41. 

1.  Sanford  v.  California  Farmers'  Mut.  F. 
Ins.  Assoc.,  63  Cal.  547;  New  England  Mut. 
F.  Ins.  Co.  v.  Butler,  34  Me.  451. 

But  in  Pennsylvania  it  has  been  held  that  if  a 
member  is  in  default  in  the  payment  of  an  as- 
sessment the  protecting  power  of  the  policy  is 
suspended  until  the  assessment  is  paid;  and 
that  no  recovery  can  be  had  for  a  loss  sus- 
tained during  the  continuance  of  such  default, 
Washington  Mut.  F.  Jns.  Co.  v.  Rosenberger, 
84  Pa.  St.  373;  see  also  Lycoming  F.  Ins.  Co. 
v.  Rought,  97  Pa.  St.  415;  but  that  upon  pay- 
ment of  the  assessment  before  loss,  the  policy 
revives  in  full  vigor,  Washington  Mut. 
F.  Ins.  Co.  v.  Rosenberger,  84  Pa.  St.  373. 

2.  Mew  England  Mut.  F.  Ins.  Co.  v.  Butler, 
34  Me.  451. 

3.  Suspension  for  Nonpayment  of  Premium  or 


Assessment  —  Indiana.  —  Michigan  Mut.  L.  Ins. 
Co.  v.  Custer,  128  Ind.  25. 

Iowa.  —  Beeman  v.  Farmers  Pioneer  Mut. 
Ins.  Assoc.,  104  Iowa  83,  65  Am.  St.  Rep.  424. 

Maine.  —  Nash  v.  Union  Mut.  Ins.  Co.,  43 
Me.  343,  69  Am.  Dec.  65. 

Massachusetts.  —  Hollister  v.  Quincy  Mut. 
F.  Ins.  Co.,  118  Mass.  478. 

New  Hampshire.  —  Blanchard  v.  Atlantic 
Mut.  F.  Ins.  Co.,  33  N.  H.  9. 

Pennsylvania.  —  Hummel's  Appeal,  78  Pa. 
St.  320;  Lycoming  F.  Ins.  Co.  v.  Rought,  97 
Pa  St.  415;  Fogle  v.  Lycoming  Mut.  Ins.  Co., 
3  Grant  Cas.  (Pa.)  77;  Pennsylvania  Training 
School  v.  Independent  Mut.  F.  Ins.  Co.,  127 
Pa.  St.  559- 

South  Carolina.  —  Jove  v.  South  Carolina 
Mut.  Ins.  Co.,  54  S.  Car.  371.  • 

Wisconsin.  —  Gorton  v.  Dodge  County  Mut. 
Ins.  Co.,  39  Wis.  121;  Joliffe  v.  Madison  Mut. 
Ins.  Co.,  39  Wis.  in,  20  Am.  Rep.  35. 

4.  Coles  v.  Iowa  State  Mut.  Ins.  Co.,  18 
Iowa  425. 

5.  Seyk  v.  Millers'  Nat.  Ins.  Co.,  74  Wis.  67. 

6.  Liability  of  Insured  After  Forfeiture.  —  Iowa 
State  Ins.  Co.  v.  Prossee,  11  Iowa  115;  Smith 
v.  Saratoga  County  Mut.  F.  Ins.  Co.,  3  Hill 
(N.  Y.)  508;  Joliffe  v.  Madison  Mut.  Ins.  Co., 
39  Wis.  rii,  20  Am.  Rep.  35.  See  also  Wan- 
dego-;.  Centennial  Mut.  L.  Assoc.,  64  Iowa  134. 

7.  Smith  v.  Saratoga  County  Mut.  F.  Ins. 
Co.,  3  Hill  (N.  Y.)  508. 

8.  Columbia  Ins.  Co.  v.  Buckley,  S3  Pa.  St. 
293,  24  Am.  Rep.  172. 

9.  Crawford  County  Mut.  Ins.  Co.  v.  Coch- 
ran, 88  Pa.  St.  230. 
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d.  Sufficiency  of  Payment  to  Prevent  Suspension  or  Forfeiture. 
—  This  subject  has  received  treatment  elsewhere  in  this  work,  to  which 
reference  is  made  in  the  note  below.1 

e.  Excuses  for  Nonpayment  —  (i)  Illegality  of  Assessment.  — ■  There  can 
be  no  forfeiture  of  a  policy  for  failure  or  refusal  to  pay  an  illegal  assessment.2 
Thus  there  can  be  no  forfeiture  for  nonpayment  of  an  assessment,  unless  the 
assessment  was  made  by  the  persons  authorized,  and  in  the  manner  prescribed 
by  the  charter  and  by-laws  of  the  company  and  the  contract  of  insurance,3 
and  was  made  to  meet  obligations  that  accrued  while  the  insured  was  a  mem- 
ber of  the  company,4  and  was  for  an  amount  not  in  excess  of  what  the  insured 
was  required  to  pay  under  his  policy.5 

Burden  of  Proving  Legal  Assessment.  —  In  order  to  establish  a  forfeiture  for  non- 
payment of  an  assessment  the  burden  is  upon  the  company  to  prove  that  a 
legal  assessment  was  made.6 

The  Company's  Books  Are  the  Best  Evidence  to  show  that  the  assessment  was  made. 
The  testimony  of  the  officers  of  the  company,  as  to  what  the  books  contained, 
is  secondary  evidence.7 

(2)  Absence  of  Legal  Notice.  — A  policy  will  not  be  rendered  void  or  sus- 
pended for  nonpayment  of  an  assessment  or  of  a  premium  whose  amount  or 
time  of  payment  is  uncertain  until  determined  by  the  company,  unless  notice 
thereof  was  given.  Sometimes  there  is  an  express  statutory  provision  requir- 
ing such  notice,  or  such  a  requirement  is  contained  in  the  charter  or  by-laws 
of  the  company  or  in  the  policy  of  insurance.  When  this  is  the  case  there 
can  be  no  forfeiture  or  suspension,  if  notice  was  not  given  in  the  manner 
required.8    But  in  the  absence  of  such  an  express  requirement,  notice  is  not 


1.  See  the  title  Insurance,  vol.  16,  p.  859 
et  seq. 

2.  Failure  to  Pay  Illegal  Assessment. —  People's 
Mut.  Equitable  F.  Ins.  Co.,  Petitioners,  9 
Allen  (Mass.)  319;  Rosenberger  v.  Washington 
Mut.  F.  Ins.  Co,,  87  Pa.  St.  207;  Hartford  L. 
Ins.  Co.  v.  Hyde,  101  Tenn.  396. 

3.  Beatty  v.  Mutual  Reserve  Fund  L.  Assoc., 
75  Fed.  Rep.  65,  44  U.  S.  App.  527;  Baker  v. 
Citizens'  Mut.  F.  Ins.  Co.,  51  Mich.  243;  Bates 
v.  Detroit  Mut.  Ben.  Assoc  ,  51  Mich.  587; 
Planters'  Ins.  Co.  v.  Comfort,  50  Miss.  662; 
Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn. 
396.  See  supra,  this  title,  Powers  and  Duties  — 
Power  to  Make  Assessments. 

4.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Tunk- 
hannock  Toy  Co.,  15  W.  N.  C.  (Pa.)  306.  See 
supra,  this  title,  VIII.  3.  g.  (2)  (b)  dd.  (//)  Lia- 
bility Confined  t<±  Obligations  Accruing  During 
Membership. 

5.  Covenant  Mut.  L.  Assoc.  v.  Kentner,  188 
111.  431,  affirming  89  111.  App.  495;  Baglev  v. 
Mutual  Reserve  Fund  L.  Assoc.,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  634,  affirmed  39  N, 
Y.  App.  Div.  655;  Hartford  L.  Ins.  Co. 
v.  Hyde,  101  Tenn.  396;  Mutual  Reserve  Fund 
L.  Assoc.  v.  Taylor,  99  Va.  208,  3  Va.  Sup.  Ct. 
Rep.  131.  But  see  Lewis  v.  Phoenix  Mut.  L. 
Ins.  Co.,  44  Conn.  72. 

6.  Hartford  L.  Ins.  Co.  v.  Hyde,  101  Tenn. 
396. 

7.  Dial  v.  Valley  Mut.  L.  Assoc.,  29  S.  Car. 
560. 

8.  Absence  of  Legal  Notice  as  Excuse  —  United 

States.  —  Mutual  Reserve  Fund  L.  Assoc.  v. 
Hamlin,  139  U.  S.  297;  Mutual  L.  Ins.  Co.  v. 
Cohen,  179  U.  S.  262;  Phinney  v.  Mutual 
L.  Ins.  Co.,  67  Fed.  Rep.  493;  Mutual  Reserve 
Fund  L.  Assoc.  v.  Cleveland  Woolen  Mills,  82 
21  C.  of  L. — 19  2 


Fed.  Rep.  508,  54  U.  S.  App.  290;  Mutual  L. 
Ins.  Co.  v.  Hill,  97  Fed.  Rep.  263,  38  C.  C.  A. 
159;  Hathaway  v.  Mutual  L.  Ins.  Co.,  99  Fed. 
Rep.  534;  Mutual  L.  Ins.  Co.  v.  Dingley,  100 
Fed.  Rep.  408,  40  C.  C.  A.  459. 

Indiana.  —  Schmidt  v.  German  Mut.  Ins. 
Co.,  4  Ind.  App.  340. 

Iowa.  —  Mayer  v.  Mutual  L.  Ins.  Co.,  38 
Iowa  304,  18  Am.  Rep.  34;  Greeley  v.  Iowa 
State  Ins.  Co.,  50  Iowa  86:  Garretson  v. 
Equitable  Mut.  L.,  etc.,  Assoc.,  74  Iowa  419; 
Finster  v.  Merchants',  etc.,  Ins.  Co.,  97  Iowa 
9;  Beeman  v.  Farmers'  Pioneer  Mut.  Ins. 
Assoc.,  104  Iowa  83,  65  Am.  St.  Rep.  424; 
Pray  v.  Life  Indemnity,  etc.,  Co  ,  104  Iowa  114; 
Bradford  v.  Mutual  F.  Ins.  Co.,  112  Iowa  495. 

Louisiana.  —  Elgutter  <>.  Mutual  Reserve 
Fund  L.  Assoc.,  52  La.  Ann.  1733.  See  also 
Fitzpatrick  v.  Mutual,  etc.,  L.  Ins.  Assoc.,  25 
La.  Ann.  443. 

Maryland. —  Mutual  Endowment  Assess- 
ment Assoc.  v.  Essender,  59  Md.  463. 

Massachusetts .  —  Lothrop  v.  Greenfield  Stock, 
etc.,  F.  Ins.  Co.,  2  Allen  (Mass.)  82;  Jones  v. 
Sisson,  6  Gray  (Mass.)  288. 

Michigan.  —  Castner  v.  Farmers'  Mut.  F. 
Ins.  Co.,  50  Mich.  273;  Bates  v.  Detroit  Mut. 
Ben.  Assoc.,  51  Mich.  5S7;  Warner  v.  National 
L.  Assoc.,  100  Mich.  157. 

New  Hampshire.  —  Barnes  v.  Union  Mut.  F. 
Ins.  Co.,  45  N.  H.  21.  See  also  Eddy  v. 
Phoenix  Mut.  L.  Ins.  Co.,  65  N.  H.  27,  23  Am. 
St.  Rep.  17. 

New  York.  —  Phelan  v.  Northwestern  Mut. 
L.  Ins.  Co.,  113  N.  Y.  147,  10  Am.  St.  Rep. 
441;  McDougall  v.  Provident  Sav.  L.  Assur. 
Soc.  135  N.  Y.  551;  Schad  v.  Security  Mut.  L. 
Assoc.,  11  N.  Y.  App  Div.  487;  Baldwin  v. 
Provident  Sav.  L.  Assur.  Soc,  23  N.  Y.  App. 
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essential  to  render  the  policy  void  for  default  in  payment  of  a  premium,  where 
its  amount  is  fixed,  and  it  is  payable  on  a  certain  date,1  and  this  is  so  even 
though  it  has  been  the  custom  of  the  company  to  give  notice.2  But  even 
where  the  premium  is  a  sum  certain,  if  by  the  contract  it  is  subject  to  a 
deduction  equal  in  amount  to  the  dividends  to  which  the  insured  is  entitled 
the  company  must  give  the  insured  notice  of  the  amount  of  such  dividends, 
so  as  to  inform  him  of  the  amount  he  is  required  to  pay  in  order  to  keep 
the  policy  alive,  and  if  it  fails  to  give  such  notice  the  policy  will  not  be  for- 
feited for  default  in  payment.3 

Where  the  Policy  is  Assigned  with  the  assent  of  the  company,  an  assessment 
made  against  the  original  insured  and  notice  to  him  will  not  cause  a  suspension 
of  the  policy,  in  the  case  of  nonpayment.  The  assignee,  in  such  case,  is  the 
party  entitled  to  notice.4 

Burden  of  Proving  Notice.  —  To  establish  a  forfeiture  for  nonpayment  of  an 
assessment,  the  burden  is  upon  the  insurer  to  prove  that  notice  of  the  assess- 
ment was  given  in  the  required  manner.0 

Waiver  of  Notice.  —  The  right  of  the  insured  to  notice  in  the  manner  pre- 
scribed ma}'  be  waived  by  him,  and  where  it  is  so  waived  a  default  in  pay- 
ment will  result  in  forfeiture  or  suspension  though  notice  was  communicated 
in  a  manner  other  than  that  required.8  But  the  insurer  cannot  invoke  a 
waiver  made  by  the  insured  to  the  prejudice  of  an  assignee  of  the  policy.7 

(3)  Demand  of  More  than  Is  Due.  —  The  company  by  demanding  more 
than  it  is  entitled  to  receive,  and  notifying  the  insured  that  nothing  but  a 
compliance  with  the  demand  will  be  deemed  performance,  will  excuse  the  lat- 
ter from  tendering  the  premium.8 

Div.  5,  affirmed  162  N.  Y.  636;  Schuell  v. 
Mutual  L.  Ins.  Co.,  53  N.  Y.  App.  Div.  172; 
Meeder  v.  Provident  Sav.  L.  Assur.  Soc,  58 
N.  Y.  App.  Div.  80;  Greenvvald  v.  Unit,  d  L. 
Ins.  Assoc.,  (Supm.  Ct.  Spec.  T.)  18  Misc. 
(N.  Y.)  91. 

Pennsylvania.  —  Lycoming  F.  Ins.  Co.  v. 
Storrs,  97  Pa.  St.  354;  Pennsylvania  Training 
School  v.  Independent  Mut.  F.  Ins.  Co.,  127 
Pa.  St.  559,  25  W.  N.  C.  (Pa.)  53;  McMahan  v. 
Sewickly  Mut.  F.  Ins.  Co.,  179  Pa.  St.  52;  Old 
v.  Farmers'  F.  Ins.  Co.,  2  Walk.  (Pa.)  no. 

Tennessee.  —  Hartford  L.  Ins.  Co.  v.  Hyde, 
101  Tenn.  396. 

Texas.  —  Mullen  v.  Mutual  L.  Ins.  Co.,  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  911. 

Virginia. —  Survick  v.  Valley  Mut.  L.  Assoc., 
(Va.  1895)  23  S.  E.  Rep.  223. 

Washington.  —  Griesemer  v.  Mutual  L.  Ins. 
Co.,  10  Wash.  202. 

Wisconsin.  — True  v.  Bankers'  L.  Assoc.,  78 
Wis.  287. 

Canada.  —  Crowley    v.    Agricultural  Mut. 
Assur.  Assoc.,  21  U.  C.  C.  P.  567. 

See  supra,  this  title,  VII.  2.  b.  (4)  (/)  66. 
Notice  of  Assessment. 

1.  When  Absence  of  Notice  Will  Not  Excuse 
Default  in  Payment.  —  Phoenix  Ins.  Co.  v.  Dos- 
ter,  106  U.  S.  30;  Mandego  v.  Centennial  Mut. 
L.  Assoc.,  64  Iowa  134;  Mutual  F.  Ins.  Co.  v. 
Miller  Lodge,  etc..  58  Md.  453;  Webb  v. 
Mutual  F.  Ins.  Co.,  63  Md.  213;  Manhattan 
L.  Ins.  Co.  v.  Smith,  44  Ohio  St.  156,  58  Am. 
Rep.  806,  affirming  9  Ohio  Dec.  (Reprint)  583, 
15  Cine.  L.  Bui.  180. 

2.  Notice  Not  Rendered  Necessary  by  Custom  to 
Give  It.  — ■  Mandego  v.  Centennial  Mut.  L. 
Assoc.,  64  Iowa  134,  in  effect  overruling  Mayer 
v.  Mutual  L.  Ins.  Co.,  38  Iowa  304,  18  Am. 
Rep.  34;  Mutual  F.  Ins.  Co.  v.  Miller  Lodge, 
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etc.,  58  Md.  463;  Webb  v.  Mutual  F.  Ins.  Co., 
63  Md.  213. 

In  Pennsylvania  it  has  been  held  that  where 
a  mutual  insurance  company,  in  an  action  on 
a  policy,  defends  on  the  ground  of  failure  to 
pay  the  premiums  when  due,  testimony  for 
the  plaintiff  to  show  that  the  company  had 
been  in  the  habit  of  notifying  the  insured 
when  the  premiums  were  due  by  him,  but 
had,  in  the  particular  instance  complained  of, 
failed  to  do  so,  is  inadmissible,  unless  it  be 
shown  that  the  notice  has  been  purposely 
omitted  with  the  design  of  forfeiting  the 
policy.  Girard  L.  Ins.,  etc.,  Co.  v.  Mutual  L. 
Ins.  Co.,  97  Pa.  St.  15. 

3.  Notice  of  Amount  of  Dividends  Due  Insured. 

—  Phoenix  Ins.  Co.  v.  Dcster,  106  U.  S.  30; 
Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St. 
156,  58  Am.  Rep  806,  affirming  9  Ohio  Dec. 
(Reprint)  583,  15  Cine.  Law.  Bui.  180.  But  see 
Mutual  F.  Ins.  Co.  v.  Miller  Lodge,  etc.,  58 
Md.  463. 

4.  Barnes  v.  Union  Mut.  F.  Ins.  Co.,  45  N. 
H.  21.    And  see  supra,  this  title,  Mevt6ership 

—  Who  Are  Members. 

5.  Mutual  Reserve  Fund  Life  Assoc.  v. 
Hamlin.  139  U.  S.  297. 

6.  Hollister  v.  Quincy  Mut.  F.  Ins.  Co.,  118 
Mass.  478. 

7.  Elgutter  v.  Mutual  Reserve  Fund  L. 
Assoc.,  52  La.  Ann.  1733. 

8.  Demand  in  Excess  of  What  Is  Due.  —  Wil- 
cuts  v.  Northwestern  Mut.  L.  Ins.  Co.,  81  Ind. 
■300;  Phoenix  Mut.  L.  Ins.  Co.  v.  Hinesley,  75 
Ind.  r. 

But  a  notice  requesting  payment  of  a  pre- 
mium and  calling  attention  to  the  conditions 
of  the  policy  as  to  forfeiture,  etc.,  cannot  be 
construed  as  intended  to  mean  that  the  com- 
pany repudiated  an  agreement  to  receive  as 
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(4)  Dividends  Due  Insured,  in  Insurer  s  Possession.  —  There  can  be  no  for- 
feiture where  the  company  has  in  its  possession  profits  due  the  members,  and 
has  declared  a  division  or  dividend,  of  which  the  share  of  the  member  in 
default  is  sufficient  to  pay  the  sum  for  which  he  is  in  default,  as  the  company 
will  be  held  to  have  applied  such  share  to  the  payment  of  such  sum.1  But 
profits  earned  but  not  declared  as  dividends  or  otherwise  cannot  be  treated 
as  funds  in  the  hands  of  the  company  applicable  to  the  payment  of  premiums 
or  assessments,  and  the  company  therefore  will  not  be  held  to  have  so  applied 
them  and  thus  to  have  prevented  a  forfeiture.8 

Sometimes  the  Contract  of  Insurance  Expressly  Provides  that  dividends  shall  be  applied 
to  the  payment  of  premiums.3 

Where  th*>  Insured  Is  in  the  Employ  of  the  Company  the  fact  that  there  were  wages 
due  him  at  the  time  of  his  default  in  payment  of  an  assessment,  sufficient  to 
pay  the  assessment,  will  not  prevent  a  forfeiture  for  nonpayment,  as  the  com- 
pany is  under  no  duty  to  apply  such  wages  to  the  payment  of  the  assessment.4 

(5)  Insolvency  of  Insurer.  —  The  question  of  the  insolvency  of  the  insur- 
ance company  as  an  excuse  for  nonpayment  of  the  premium  has  been  treated 
under  another  title  in  this  work.5 

(6)  Interruption  0/ Payment  by  War.  —  The  question  of  the  interruption 
of  payment  by  war  as  an  excuse  for  nonpayment  has  been  treated  elsewhere 
in  this  work.6 

(7)  Insanity  of  Insured  No  Excuse.  —  It  is  no  excuse  for  nonpayment  of  a 
premium  or  assessment,  and  will  not  prevent  forfeiture  therefor,  that  the 
insured  was  insane  at  the  time  the  premium  or  assessment  became  due.7 

/.  Waiver  of  Forfeiture  or  Suspension  —  (1)  In  General.  —  A  stipu- 
lation in  a  contract  of  mutual  insurance  providing  for  the  forfeiture  or  suspen- 
sion of  the  policy  upon  a  default  in  payment  of  a  premium  or  assessment, 
being  inserted  for  the  benefit  of  the  company,  may  be  waived  by  it.**  Such 


part  payment  of  the  premium  a  bill  for  the 
services  of  the  insured,  and  will  not  excuse 
the  insured  from  tendering  the  balance  left 
after  deducting  the  amount  of  his  bill  from  the 
premium.  Wilcuts  v.  Northwestern  Mut.  L. 
Ins.  Co.,  81  Ind.  300. 

1.  Dividends  Due  Insured  Sufficient  to  Cover 
Amount  of  Default.  —  Northwestern  Mut.  L.  Ins. 
Co.  v.  Fort,  82  Ky.  269;  Girard  L.  Ins.,  etc., 
Co.  v.  Mutual  L.  Ins.  Co.,  97  Pa.  St.  15; 
Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.,  etc.,  Co., 
100  Pa.  Si.  172,  11  W.  N.  C.  (Pa.)  469;  Megar- 
gee  v.  Mutual  L.  Ins.  Co.,  38  Leg.  Int.  (Pa.)4&g; 
Smith  v.  St.  Louis  Mut.  L.  Ins.  Co.,  2  Tenn. 
Ch.  727.  See  also  Phoenix  Ins.  Co.  v.  Doster, 
106  U.  S.  30;  Union  Cent.  L.  Ins.  Co.  v.  Cald- 
well, 68  Ark.  505;  Van  Norman  v.  Northwest- 
ern Mut.  L.  Ins.  Co.,  51  Minn.  57;  Russum  v. 
St.  Louis  Mut.  L.  Ins.  Co.,  1  Mo.  App.  228; 
Manhattan  L.  Ins.  Co.  v.  Smith,  44  Ohio  St. 
156,  58  Am.  Rep.  806,  affirming  g  Ohio  Dec. 
(Reprint)  583,  15  Cine.  L  Bui.  180. 

Where  Dividends  Are  Insufficient  to  Cover 
Amount  of  Default.  —  But  in  New  York  it  has 
been  held  that  the  insurer  is  not  bound,  with- 
out demand  or  direction  of  the  insured,  to  ap- 
ply dividends  standing  to  the  credit  of  the 
policy  holder,  to  the  payment  of  premiums 
due,  where  such  dividends  are  insufficient  in 
amount  to  pay  such  premiums,  and  that  a 
forfeiture  will  not  be  prevented  by  a  failure 
to  make  such  application.  Wheeler  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  82  N.  Y.  543,  37 
Am.  Rep.  594.  And  see  Mutual  F.  Ins.  Co. 
v.  Miller  Lodge,  etc.,  58  Md.  463. 

And  in  Massachusetts,  where  the  by-laws  pro- 
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vided  that  any  lisk  insured  should  be  sus- 
pended unless  an  assessment  was  paid  within 
a  certain  time,  it  was  held  that  it  was  no  valid 
excuse  on  the  part  of  a  member,  for  a  neglect 
to  pay  an  assessment,  that  the  company  owed 
him  a  dividend  on  an  old  policy,  less  in 
amount  lhan  the  amount  of  the  assessment,  if 
he  did  not  offer  to  pay  the  balance.  Hollister 
v.  Quincy  Mut.  F.  Ins.  Co.,  118  Mass.  478. 

2.  Mutual  L.  Ins.  Co.  v.  Girard  L.  Ins.,  etc., 
Co..  100  Pa.  St.  172  11  W.  N.  C.  (Pa.)  469. 

3.  Moses  v.  Brooklyn  L.  Ins.  Co.,  50  Ga.  196. 

4.  Pister  v.  Keystone  Mut.  Ben.  Assoc.,  3 
Pa.  Super.  Ct.  50. 

6.  See  the  title  Life  Insurance,  vol.  19,  p.  51. 

6.  See  the  title  Life  Insurance,  vol.  19,  p.  52. 

7.  Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co., 
82  N.  Y.  543,  37  Am.  Rep.  594,  affirming  16 
Hun  (N.  Y.)  317. 

8.  Forfeiture  or  Suspension  May  Be  Waived  — 
United  States.  —  Golbe  Mut.  L.  Ins.  Co.  v. 
Wolff,  95  U.  S.  330. 

Indiana.  —  Michigan  Mut.  L.  Ins.  Co.  v. 
Cusler,  128  Ind.  25;  Marshall  Farmers'  Home 
F.  Ins.  Co.  v.  Liggett,  16  Ind.  App.  598. 

Michigan.  —  Jones  v.  Preferred  Bankers'  L. 
Assur.  Co.,  120  Mich.  211. 

Missouri. — James  v.  Mutual  Reserve  Fund 
L.  Assoc.,  148  Mo.  1. 

Arebraska.  —  Hartford  L.,  etc.,  Ins.  Co.  v. 
Eastman,  54  Neb.  90. 

Pennsylvania .  —  Columbia  Ins.  Co.  v.  Buck- 
ley, 83  Pa.  St.  293,  24  Am.  Rep.  172;  Craw- 
ford County  Mut.  Ins.  Co.  v.  Cochran,  88  Pa. 
St.  234;  Susquehanna  Mut.  F.  Ins.  Co.  z. 
Leavy,  136  Pa.  St.  499. 
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a  waiver  may  be  express,1  or  it  may  be  implied  from  conduct  inconsistent 
with  a  purpose  to  insist  on  the  forfeiture  or  suspension.2  And  as  forfeitures 
are  not  favored  in  the  law,  courts  are  not  slow  in  seizing  hold  of  any  circum- 
stances which  indicate  an  agreement  or  election  on  the  part  of  the  company 
to  waive  a  strict  compliance  with  the  forfeiture  clause.3  Any  agreement, 
declaration,  or  course  of  action  on  the  part  of  the  company  which  leads  a  part}' 
insured  honestly  to  believe  that  strict  compliance  with  the  letter  of  the  con- 
tract as  to  the  payment  of  the  premium  or  assessment  on  the  day  stipulated 
will  not  be  required,  or  a  forfeiture  for  nonpayment  exacted,  will  estop  the 
company  from  insisting  upon  a  forfeiture.4  A  forfeiture  may  be  waived  as 
well  after  the  time  stipulated  for  payment  as  before,5  and  when  so  waived  the 
policy  will  be  revived  and  continue  obligatory  on  its  original  terms.6  Thus, 
if  the  company,  after  knowledge  of  the  breach,  enters  into  negotiations  or 
transactions  with  the  insured  which  recognize  and  treat  the  policy  as  still  in 
force,  it  will  be  regarded  as  having  waived  the  right  to  claim  the  forfeiture.7 

Assessment  and  Collection  to  Cover  Loss  Not  a  Waiver.  —  Where  a  policy  is  suspended 
by  reason  of  a  default  in  payment  of  an  assessment,  the  company  does  not 
waive  its  right  to  be  exempted  from  liability  for  a  loss  under  the  policy  by 
reason  of  its  assessment  and  collection  to  cover  such  loss.8 

Nor  Does  an  Adjustment  of  the  Loss  under  such  circumstances  constitute  a  waiver 
of  the  right  to  deny  liability,  if  the  adjustment  papers  state  that  such  adjust- 
ment shall  not  be  considered  a  waiver  of  any  rights  of  the  company.9 

Letters  to  Insured  Relating  to  Payment  of  Loss.  —  Nor  in  such  case  does  the  com- 
pany waive  its  right  to  avoid  the  policy  by  writing  a  letter  to  the  insured 
stating  that  the  loss  will  be  paid,  if  subsequently,  and  before  there  is  any 
change  in  the  condition  of  the  insured  as  a  result  of  such  letter,  it  writes 
another  letter  denying  all  liability.10 

Waiver  a  Question  for  Jury  under  Proper  Instructions.  —  The  question  of  waiver,  if 
there  is  any  evidence  tending  to  establish  it,  is  one  of  fact  to  be  determined 

Virginia.  —  Easley  v.  Valley  Mut.  L.  Assoc.,  4.  Agreement/Declaration,  or  Conduct.  —  United 

qi  Va.  169.  States.  —  Globe  Mut.  L.  Ins  Co.  v.  Wolff,  95 

Wisconsin.  —  Joliffe  v.  Madison  Mut.  Ins.  U.  S.  330;  Phoenix  Ins.  Co.  v.  Doster,  106  U. 

Co.,  39  Wis.  in,  20  Am.  Rep.  35.  S.  30;  Smith  v.  New  England  Mut.  L.  Ins.  Co., 

1.  Express  Waiver.  —  Michigan  Mut.  L.  Ins.  28  U.  S.  App.  52;  Beatty  v.  Mutual  Reserve 
Co.  v.  Custer,  128  Ind.  29;  James  v.  Mutual  Fund  L.  Assoc.,  44  U.  S.  App.  527;  Mutual 
Reserve  Fund  L.  Assoc.,  148  Mo.  1;  Miesell  v.  Reserve  Fund  L.  Assoc.  v.  Cleveland  Woolen 
Globe  Mut.  L.  Ins.  Co.,  76  N.  Y.  115.  Mills,  54  U.  S.  App.  290;  Spoeri  v.  Massachu- 

2.  Implied  Waiver —  United  States.  — Smith  setis  Mut.  L.  Ins.  Co.,  39  Fed.  Rep.  753. 
v.  New  England  Mut.  L.  Ins.  Co.,  28  U.  S.  Indiana.  —  Michigan   Mut.  L.  Ins.  Co. 
App.  52.  Custer,  128  Ind.  29. 

Indiana.  —  Michigan  Mut.  L.  Ins.  Co.  v.  Kansas.  —  Bingler  v.  Mutual  Ben.  L.  Ins. 

Custer,  128  Ind.  2g.  Co.,  (Kan.  App.  1900)  61  Pa.  Rep.  674. 

Michigan.  —  Jones  v.  Preferred  Bankers'  L.  Missouri.  —  Steele  v.  St.  Louis  Mut.  L.  Ins. 

Assur.  Co.,  120  Mich.  211.  Co.,  3  Mo.  App.  219;  James  v.  Mutual  Re- 

Missouri.  — James  v.  Mutual  Reserve  Fund  serve  Fund  L.  Assoc.,  148  Mo.  1. 

L.  Assoc.,  148  Mo.  I.  New    Hampshire.  —  Appleton    v.  Phoenix 

Nebraska.  —  Hartford  L.,  etc.,  Co.  v.  East-  Mut.  L.  Ins.  Co.,  59  N.  H.  541,  47  Am.  Rep. 

man,  54  Neb.  90.  220. 

New  Hampshire.  —  Gaysville    Mfg.  Co.  v.  Wisconsin.  —  MacKinnon  v.  Mutual  F.  Ins. 

Phoenix  Mut.  F.  Ins.  Co.,  67  N.  H.  457;  Estes  Co.,  83  Wis.  12. 

v.  Home  Manufacturers,  etc.,  Mut.  Ins.  Co..  5.  Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  95  U.  S. 

67  N.  H.  462.  330;  Bouton  v.  American  Mut.  L.  Ins.  Co.,  25 

Pennsylvania.  —  Lycoming  County  Mut  Ins.  Conn.  542. 

Co.  v.  Scholienberger,  44  Pa.  St.  259.  6.  Bouton  v.  American  Mut.  L.  Ins.  Co.,  25 

3.  Slight  Circumstances  Will  Establish  a  Waiver.  Conn.  542. 

—  Michigan  Mut.  L.  Ins.  Co.  v.  Custer,  128  7.  Marshall  Farmers'  Home  F.  Ins.  Co.  v. 

Ind.  29;   Hartford  L.,  etc.,  Ins.  Co.  v.  East-  Liggett,  16  Ind.  App.  598. 

man,  54  Neb.  go;   Manhattan  L.  Ins.  Co.  v.  8.  Nash  v.  Union  Mut.  Ins.  Co.,  43  Me.  343. 

Smiih,  44  Ohio   St.   167;    Lycoming  County  9.  Joye  v.  South  Carolina  Mut.  Ins.  Co.,  54 

Mut.  Ins.  Co.  v.  Scholienberger,  44  Pa.  St.  259.  S.  Car.  371.    But  see  Farmers'  Mut.  F.  Ins. 

Waiver  Not  Implied  from  Mere  Silence.  —  Sun  Co.  v.  Bowen,  40  Mich.  147. 

Mut.  Ins.  Co.  v.  Dudley,  65  Ark.  250.    See  10.  Joye  v.  South  Carolina  Mut.  Ins.  Co.,  54 

also  Mutual  L.  Ins.  Co.  v.  Clancy,  in  Ga.  865.  S.  Car.  371. 
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by  the  jury  1  under  proper  instruction  as  to  the  principles  of  law  involved.2 
But  if  in  an  action  on  a  policy  there  is  no  evidence  tending  to  establish  a 
waiver  of  the  forfeiture  incurred,  a  direction  to  the  jury  to  find  for  the  defend- 
ant is  not  erroneous.3 

(2)  Extension  of  Time  for  Payment.  —  An  agreement  to  extend  the  time 
for  the  payment  of  a  premium  is  a  waiver  of  the  right  to  claim  a  forfeiture  of 
the  policy  for  nonpayment  before  the  termination  of  the  time  of  extension.4 

Retention,  After  Maturity,  of  Note  Taken  for  Premium. — In  Kentucky  it  has  been 
held  that  where  the  insurer,  after  extending  the  time  of  payment  of  the 
premium  by  taking  a  note  therefor,  retains  the  note  as  its  property  after  its 
maturity,  it  thereby  continues  the  credit  extended  to  the  insured.5  But  in 
New  York  it  has  been  held  that  the  retention  of  a  note  so  taken  after  its  non- 
payment at  maturity  does  not  constitute  a  waiver  of  the  forfeiture  or  an 
extension  of  credit.6 

(3)  Acceptance  of  Order  on  Einployer.  —  Where  the  company  accepts  from 
the  insured  an  order  on  his  employer  to  pay  part  of  his  future  wages  to  the 
company,  in  payment  of  a  premium  on  his  policy,  and  the  employer  has  suffi- 
cient funds  in  his  hands  belonging  to  the  insured  to  pay  the  premium,  and 
the  company  either  fails  to  present  the  order,  or  upon  its  presentation  and 
nonpayment  fails  to  return  it  to  the  insured,  and  makes  no  effort  to  notify 
him  of  its  nonpayment,  it  thereby  waives  a  forfeiture  for  default  in  payment 
of  the  premium.7 

(4)  Receiving  Payment  After  Default.  —  If  the  company,  without  condition, 
receives  payment  of  a  premium  or  assessment  after  default  in  payment  thereof, 
it  thereby  waives  a  forfeiture  of  the  policy  for  such  default.8    But  where  the 

v.  French,  30  Ohio  St.  240,  27  Am.  Rep.  443, 
affirming  2  Cine.  Super.  Ct.  321. 

4.  Agreement  to  Extend  Time  for  Payment  — 
Indiana.  —  Michigan  Mut.  L.  Ins.  Co.  v.  Cus- 
ter, 128  Ind.  31. 

Kentucky. — Johnson  v.  Southern  Mill.  L. 
Ins.  Co.,  79  Ky.  403. 

Neiv  York.  —  Homer  v.  Guardian  Mut.  L. 
Ins.  Co.,  67  N.  Y.  478;  Wyman  v.  Phoenix 
Mut.  L.  Ins.  Co.,  119  N.  Y.  274,  affirming  53 
Hun  (N.  Y.)637.  See  also  Con  way  v.  Phoenix 
Mut.  L.  Ins.  Co.,  140  N.  Y.  79. 

Pennsylvania.  —  Lebanon  Mul.  Ins.  Co.  v. 
Hoover,  113  Pa.  Si.  600,  57  Am.  Rep.  511. 

But  see  Ferebee  v.  North  Carolina  Mut. 
Home  Ins.  Co.,  68  N.  Car.  11. 

Such  an  agreement  is  supported  by  a  suffi- 
cient consideration.  Michigan  Mut.  L.  Ins. 
Co.  v.  Custer,  128  Ind.  31;  Homer  v.  Guardian 
Mut.  L.  Ins.  Co.,  67  N.  Y.  478. 

5.  Johnson  v.  Southern  Mut.  L.  Ins.  Co.,  79 
Ky.  403.  See  also  Koehler  v.  Phcenix  Mut. 
L.  Ins.  Co.,  4  Ky.  L.  Rep.  Q03. 

6.  How  v.  Union  Mut.  L.  Ins.  Co.,  80  N,  Y. 


1.  Waiver  a  Question  for  the  Jury —  United 
States.  —  Beaity  v.  Mutual  Reserve  Fund  L. 
Assoc.,  44  U.  S.  App.  527;  Garber  v.  Globe 
Mut.  L.  Ins.  Co.,  4  Ins.  L.  J.  307,  5  Big.  Ins. 
Cas.  22t,  9  Fed.  Cas.  No.  5,214. 

Georgia.  —  Georgia  Masonic  Mut.  L.  Ins.  Co. 
v.  Gibson,  52  Ga.  642. 

Missouri. — -Steele  v.  St.  Louis  Mut.  L.  Ins. 
Co.,  3  Mo.  App.  207;  James  v.  Mutual  Reserve 
Fund  L.  Assoc.,  148  Mo.  1. 

New  Hampshire. — Gaysville  Mfg.  Co.  v. 
Phcenix  Muc.  F.  Ins.  Co.,  67  N.  H.  457;  Estes 
v.  Home  Manufacturers,  etc.,  Mut.  Ins.  Co., 
67  N.  H.462. 

New  York.  — Shear  v.  Phcenix  Mut.  L.  Ins. 
Co.,  4  Hun  (N.  Y.)  800;  Wyman  v.  Phoenix 
Mut.  L.  Ins.  Co.,  119  N.  Y.  274,  affirming  53 
Hun  (N.  Y.)  637. 

Ohio.  —  Mutual  L.  Ins.  Co.  v.  French,  30 
Ohio  St.  240,  27  Am.  Rep.  443,  affirming  2  Cine. 
Super.  Ct.  321;  Wilson  v.  Home  Ins.  Co.,  6 
Ohio  Dec.  (Reprint)  708,  7  Am.  L.  Rec. 
480. 

Pennsylvania .  —  Lebanon  Mut.  Ins.  Co.  v. 
Hoover,  113  Pa.  St.  591,  57  Am.  Rep.  511,  81 
W.  N.  C.  (Pa.)  223. 

2.  Beattyz'.  Mul  ua!  Reserve  Fund  L.  Assoc., 

44  U.  S.  App.  527;  Phcenix  Ins.  Co.  v.  Doster, 
106  U.  S.  30;  Garber  v  Globe  Mut.  L.  Ins.  Co., 
4  Ins.  L.  J.  307,  5  Big.  Ins.  Cas.  221,  9  Fed. 
Cas.  No.  5.214;  Georgia  Masonic  Mul.  L.  Ins. 
Co.  v.  Gibson,  52  Ga.  642;  Lebanon  Mut.  Ins. 
Co.  v.  Hoover,  113  Pa.  St.  591,  57  Am.  Rep. 
511,  18  W.  N.  C.  (Pa.)  223. 

3.  Ware  v.  Mill vi lie  Mut.  M.  &  F.  Ins.  Co., 

45  N.  J.  L.  177;  Mutual  Protection  L.  Ins. 
Co.  v.  Laury,  84  Pa.  St.  43. 

For  Evidence  of  Waiver  Held  Sufficient  to  Go  to 
the  Jury,  see  Jones  v.  Preferred  Hankers'  L. 
Assur.  Co.,  120  Mich.  211;  Mutual  L.  Ins.  Co. 


7.  Pacific  Mut.  L.  ^Ins.  Co.  v.  Walker,  6; 
Ark.  147. 

8.  Receiving  Payment  of  Premium  or  Assessment 
After  Default  —  Alabama.  —  Mound  Cily  Mut. 
L.  Ins.  Co.  v.  Huth,  49  Ala.  538. 

Connecticut.  —  Bouton  v.  American  Mut.  L. 
Ins.  Co.,  25  Conn.  542. 

Georgia.  —  Georgia  Masonic  Mut.  L.  Ins.  Co. 
v.  Gibson,  52  Ga.  642. 

Indiana.  —  Marshall  Farmers'  Home  F.  Ins. 
Co.  v.  Liggett,  16  Ind.  App.  598. 

Iowa.  —  Pray  v.  Life  Indemnity,  etc.,  Co., 
104  Ic wa  1 14. 

Kansas.  —  Bingler  v.  Mutual  Ben.  L.  Ins. 
Co.,  (Kan.  App.  1900)  61  Pac.  Rep.  673. 
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receipt  is  conditional,  waiver  will  depend  upon  the  fulfilment  of  the  condition.1 

(5)  Levying  Assessment  After  Forfeiture  for  Nonpayment  of  Previous 
Assessment.  —  So  where  the  company,  after  forfeiture  has  been  incurred  by 
default  in  payment  of  an  assessment,  levies  a  new  assessment  upon  the 
d  ilinquent,  with  full  knowledge  of  the  delinquency,  it  thereby  waives  the  for- 
feiture,2 even  though  the  notice  of  assessment  contains  a  warning  that 
the  sending  thereof  is  not  to  be  held  to  waive  a  forfeiture.3 

Assessment  During  Suspension  for  Nonpayment  of  Previous  Assessment.  —  But  it  has  been 

held  that  the  levy  of  an  assessment  after  suspension  of  the  policy  for  default 
in  payment  of  a  former  assessment  will  not  remove  the  disabling  consequences 
flowing  from  the  neglect  to  pay  the  first  assessment.'* 

(6)  Custom  of  Receiving  Premiums  or  Assessments  After  They  Are  Due  — 
(a)  From  Members  Generally.  —  In  some  jurisdictions  it  has  been  held  that  a 
mutual  insurance  company,  by  the  custom  of  receiving  premiums  from  its 
members  after  they  are  due,  waives  a  forfeiture  for  nonpayment  of  a  premium 
when  due.5 

(b)  From  insured. — A  mutual  company  by  a  custom  of  receiving,  uncon- 
ditionally, payment  of  premiums  from  one  insured  by  it,  after  they  are  due, 
waives  a  strict  compliance  with  the  provisions  of  the  policy  as  to  the  time  of 
payment,  and  if  the  insured,  relying  on  such  custom,  pays  a  premium  after  it 
is  due,  but  within  the  usual  time  of  payment,  he  will  not  incur  a  forfeiture. K 

(7)  Inviting  Use  of  Mails  in  Transmission  of  Premiums.  —  Where  a  mutual 
company  invites  its  members  to  use  the  mails  in  transmitting  premiums,  and 
gives  express  directions  in  relation  thereto,  this  will  warrant  an  inference  that 


Ohio.  —  Mutual  L.  Ins.  Co.  v.  French,  30 
Ohio  St.  240,  27  Am.  Rep.  443,  affirming  2 
Cine.  Super.  Ct.  321. 

Pennsylvania.  —  Lycoming  Counly  Mut.  Ins. 
Co.  v.  Schollenberger,  44  Pa.  St.  259;  Crawford 
County  Mut.  Ins.  Co.  v.  Cochran,  88  Pa.  St. 
230;  Com.  v.  Provident  L.  Assoc.,  163  Pa.  St. 
374- 

Wisconsin. — Joliffe  v.  Madison  Mut.  Ins. 
Co.,  39  Wis.  ill,  20  Am.  Rep.  35. 

See  also  Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  95 
U.  S.  326;  True  v.  Bankers'  L.  Assoc.,  78 
Minn.  287.  But  see  Ware  v.  Mill ville  Mut.  M. 
&  F.  Ins.  Co.,  45  N.  J.  L.  177. 

Reception  of  Overdue  Assessments  and  Recogni- 
tion of  Loss.  —  Farmers'  Mul.  F.  Ins.  Co.  v. 
Bowen,  40  Mich.  147. 

Acceptance  of  Overdue  Assessment  After  a  Par- 
tial Loss  During  Suspension  of  Policy.  —  Beeman 
v.  Farmers'  Pioneer  Mut.  Ins.  Assoc.,  104  Iowa 
83,  65  Am.  St.  Rep.  424. 

Where  Premium  Note  Is  to  Become  an  Absolute 
Liability  upon  Default  in  Payment.  —  Laughlin 
v.  Fidelity  Mut.  L.  Assoc.,  8  Tex.  Civ.  App. 
448.  See  also  Joliffe  v.  Madison  Mut.  Ins.  Co. 
39  Wis.  in,  20  Am.  Rep.  35;  Ware  v.  Mill  ville 
Mut.  M.  &  F.  Ins.  Co..  45  N.  J.  L.  177. 

1.  Mutual  Reserve  Fund  L.  Assoc.  v.  Loven- 
berg,  24  Tex.  Civ.  App.  355.  See  also  Com. 
v.  Provident  L.  Assoc.,  163  Pa.  St.  374. 

2.  Assessment  After  Forfeiture  for  Nonpayment. 
—  Beatty  v.  Mutual  Reserve  Fund  L.  Assoc., 
44  U.  S.  App.  527;  Farmers'  Union  Ins.  Co.  v. 
Wilder,  35  Neb.  573.  See  also  Com.  v.  Provi- 
dent L.  Assoc.,  t63  Pa.  St.  374. 

A  Levy  and  Unconditional  Acceptance  of  an  As- 
sessment after  default  in  payment  of  a  previous 
assessment,  for  which  a  forfeiture  might  have 
been  claimed,  is  a  waiver  of  the  right  to  avoid 
the  policy  for  such  previous  default.  Williams 
v.  Maine  State  Relief  Assoc.,  89  Me.  158. 
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Assessment  to  Pay  Loss  Accruing  Prior  to  For- 
feiture for  Nonpayment  of  Annual  Dues.  —  Man- 
dego  ^.Centennial  Mut.  L.  Assoc.,  64  Iowa  134 

3.  Bealty  v.  Mutual  Reserve  Fund  L.  Assoc.. 
44  U.  S.  App.  527. 

4.  Crawford  County  Mut.  Ins.  Co.  v.  Coch- 
ran, 88  Pa.  St.  230. 

5.  Custom  of  Receiving  Overdue  Premiums  from 
Members. —  Mound  City  Mut.  L  Ins.  Co.  v. 
Twining,  19  Kan.  349;  Estes  v.  Home  Manu- 
facturers, etc.,  Mut.  Co.,  67  N.  H.  462.  See 
also  Mound  City  Mut.  L.  Ins.  Co.  v.  Huth,  49 
Ala.  529;  Garbet  v.  Globe  Mut.  L.  Ins.  Co.,  4 
Ins.  L.  J.  307,  5  Big.  Ins.  Cas.  221,  9  Fed.  Cas. 
No.  5,214.  And  see  the  title  Life  Insurance, 
vol.  19,  p.  56. 

6.  Custom  of  Receiving  Overdue  Premiums  from 
Insured.  —  See  the  title  Life  Insurance,  vol. 
19,  p.  56.  See  also  Elgutter  v.  Mutual  Reserve 
Fund  L.  Assoc.,  52  La.  Ann.  1740. 

Evidence  Sufficient  to  Support  a  Verdict  of 
Waiver.  —  James  v.  Mutual  Reserve  Fund  L. 
Assoc.,  148  Mo.  1. 

For  Evidence  Held  Not  to  Establish  a  Course  of 
Dealing  from  which  it  could  be  legitimately  in- 
ferred that  the  company  intended  to  waive  the 
provision  in  its  policies  as  to  forfeiture  for 
nonpayment  of  premiums  or  assessments 
when  due,  see  Haydel  v.  Mutual  Reserve 
Fund,  L.  Assoc.,  44  C.  C.  A.  178;  Smith  v. 
New  England  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  63 
Fed.  Rep.  769. 

Receipt  of  Overdue  Premiums  and  Declarations 
of  Company's  Agent.  —  Mayer  v.  Mutual  L.  Ins. 
Co.,  38  Iowa  304,  18  Am.  Rep.  34. 

Notice  to  Insured  that  Strict  Observance  of  Con- 
ditions Will  Be  Required.  —  Mutual  L.  Ins.  Co. 
v.  Girard  L.  Ins.,  etc.,  Co.,  100  Pa.  St.  173; 
Redmond  v.  Canadian  Mut.  Aid  Assoc.,  iS 
Ont.  App.  335.  See  also  Mandego  v.  Centen- 
nial Mut.  L.  Assoc.,  64  Iowa  138. 
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the  company  intended  to  accept  as  payment  funds  sent  to  it  by  mail  in  time 
to  reach  its  office,  in  due  course,  on  or  before  the  day  such  premium  would 
fall  due;  and  where  the  amount  of  the  premium  is  so  sent,  a  forfeiture  will 
not  be  incurred  although  it  is  not  delivered  at  the  company's  office  until 
after  the  date  on  which  it  fell  due.1 

(8)  Waiver  as  to  Assignee  of  Policy.  —  The  nonpayment  of  a  cash  premium 
note  given  by  the  original  insured  in  a  mutual  insurance  company  cannot, 
after  the  company  has  assented  in  writing  to  an  assignment  of  the  policy,  be 
set  up  against  the  assignee,  the  note  being  current  at  the  time  of  assignment, 
and  the  assignee  not  being  aware  of  its  existence  or  nonpayment.* 

(9)  Liability  of  Insured  After  Waiver  of  Forfeiture.  — Where  forfeiture 
for  nonpayment  of  an  assessment  has  been  waived  by  the  company,  the  rights 
and  obligations  of  the  insured  become  restored  as  fully  as  if  the  forfeiture  had 
not  been  incurred,  and  he  is  thereafter  liable  to  assessments  on  his  premium 
note  to  pay  the  losses  and  expenses  of  the  company.3 

X.  Insolvency  and  Dissolution  —  1.  What  Constitutes  Insolvency.  —  A  cor- 
poration is  insolvent  when  it  is  unable  to  pay  its  debts  as  they  become  due  in 
the  ordinary  course  of  business.4  In  determining  whether  a  mutual  insurance 
company  is  solvent  its  capital  stock  notes,  constituting  the  fund  which  it  is 
required  by  law  to  maintain  as  security  for  losses  and  claims,  must  be  taken 
into  consideration.5 

2.  Status  of  Insolvent  Company.  —  When  a  mutual  insurance  company 
becomes  insolvent  and  is  dissolved  it  ceases  to  be  a  corporation  for  the  pur- 
pose of  continuing  the  business  for  which  it  was  established.  It  retains  only 
power  to  settle  and  close  its  concerns.6 

3.  Powers  and  Duties  of  Receiver  —  a.  Powers  in  General.  —  Upon  the 
appointment  of  a  receiver  this  power  passes  to  him,  and  the  property  and 
assets  of  the  company  are  in  eustodia  legis.7  The  receiver,  in  the  absence  of 
a  statutory  provision  to  the  contrary,  acts  always  under  the  authority  and 
sanction  of  the  court  appointing  him.8 

b.  Power  to  Make  Assessments.  —  Acting  under  such  authority  and 
sanction  he  has  the  same  power  to  make  assessments  as  had  the  directors 
before  insolvency,9  and  is  entitled  to  the  same  remedies  to  enforce  their  pay- 

1.  Hartford  L.,  etc.,  Ins.  Co.  v.  Eastman,  54  Minn.  171;  Taylor  v.  North  Star  Mut.  Ins. 
Neb.  go      See  also  Mandego  v.  Centennial  Co.,  46  Minn.  198. 

Mm.  L.  Assoc.,  64  Iowa  138.  7.  In  re  Educational  Endowment  Assoc.,  56 

2.  Storms  v.  Canada  Farmers'  Mut.  Ins,  Co.,  v.  Minn.  171 ;  Taylors.  North  Star  Mut.  Ins. 
22  U.  C.  C.  P.  75.  Co.,  46  Minn.  198. 

Where  a  Policy  Has  Been  Assigned  as  Security  for  As  to  when  a  receiver  of  a  mutual  insurance 

a  Debt,  an  agreement  by  the  insurance  com-  company  may  be  appointed,  and  the  method 

pany  with  the  assignee  to  continue  the  policy  of  his  appointment,  see  the  titles  Insurance, 

in  force,  after  default  by  the  insured  in  pav-  vol.  16,  pp.  893  <7  .<v//. ,•  Receivers. 

ment   of   an    assessment,    and    to   give  the  8.  Williams  v.  Babcock,  25  Barb.  (N.  Y.)  109. 

assignee  an  opportunity  to  pay  the  assessment,  And  see  the  title  Receivers. 

operates  to  keep  the  contract  of  insurance  alive  Power  of  Court  Appointing  Receiver.  —  Upon  a 

after  default  by  the  assured  in  payment  of  an  receiver  being  appointed  (or  an  insolvent  in- 

assessment  and  until  an  opportunity  is  given  surance  company,  the  court  making  the  ap- 

the  assignee  to  pay  it,  and  the  contract  thus  poiniment  is  entitled  to  exercise  at  its  discre- 

continues  in  force  for  the  benefit,  not  only  of  tion  the  powers  of  the  board  of  directors,  as 

the  assignee,  but  of  all  concerned,  including  well  as  such  additional  authority  as  is  con- 

the  insured  orlhe  beneficiary.   Mutual  Reserve  ferted  upon  it  by  statute.    Rand  v.  Mutual  F. 

Fund  L.  Assoc.   v.  Cleveland  Woolen  Mills,  Ins.  Co.,  58  111.  App.  528. 

82  Fed.  Rep.  508,  54  U.  S.  App.  290.  9.  Receiver's  Power  to   Make   Assessments  — 

3.  Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  Illinois.  —  Weslern  Manufacturers'  Mut.  Ins. 
136  Pa.  St.  499;  Columbia  Ins.  Co.   Buckley,  Co.  v.  Rowell  Elevator  Co.,  94  111.  App.  16; 

83  Pa.  St.  293,  24  Am.  Rep.  172.  Western    Manufacturers'    Mut.    Ins.  Co.  v. 

4.  See  the  title  Insolvency  and  Bankruptcy,  Hutchinson  Cooperage  Co.,  92  111.  App.  1; 
vol.  16,  p.  636.  Ross  v.  Knapp,  77  111.  App.  424. 

5.  People  v.  Equitable  Mut.  F.  Ins.  Corp.,  1  New  York.  —  Sands  v.  Sanders,  26  N.  Y. 
N.  Y.  App.  Div.  84.  25  Civ.  Pro.  (N.  Y.)  210,  239,  28  N.  Y.  416;  Sands  v.  Hill,  42  Barb.  (N. 
affirming  {<Z.  PI.  Spec.  T.)  12  Misc.  (N.  Y.)  556.  Y.)  651;  Thomas  v.  Whallon,  31  Barb.  (N.  Y.) 

6.  In  re  Educational  Endowment  Assoc. ,  56  175;  Williams  v.  Babcock,  25  Barb.  (N.  Y.)  109; 
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meat.1  In  making  the  assessment  the  receiver  must  adhere  strictly  to  the 
terms  of  the  order  of  court  authorizing  it,8  and  he  cannot  recover  an  assess- 
ment unless  it  appears  that  the  court  determined  the  validity  of  the  claims  for 
the  payment  of  which  the  assessment  was  made.3 

c.  DUTIES.  —  It  is  the  duty  of  the  receiver  to  collect  and  preserve  the 
assets  and  property  of  the  corporation  and  to  do  with  them  as  he  may  be 
directed  by  the  court.4  He  must  make  such  an  assessment  upon  the  premium 
notes  as  is  necessary  to  enable  him  to  pay  losses  and  other  just  claims,8  but 
he  need  not  make  or  seek  to  collect  an  assessment  upon  policies  which  are 
void,  as  such  an  assessment  is  uncollectible.6 

4.  Power  to  Make  Assessments  After  Voluntary  Assignment.  —  Where  the  com- 
pany makes  a  voluntary  assignment  for  the  benefit  of  creditors,  and  premium 
notes  are  among  the  assets  assigned,  the  assignee  has  no  power  to  make  assess- 
ments on  such  notes  for  the  purpose  of  paying  losses  and  expenses.7  The 
power  remains  in  the  directors  to  make  such  assessments  after  the  assignment.8 

5.  Distribution  of  Assets  —  a.  EFFECT  OF  ADJUDICATION  OF  INSOLVENCY 
and  Appointment  of  Receiver.  —  The  adjudication  of  insolvency  and  the 
appointment  of  a  receiver  fix  the  date  for  ascertaining  debts  and  claims 
against  the  company  ,J  and  in  effect  cancel  all  outstanding  policies  and  relieve 
the  company  from  liability  for  losses  thereafter  occurring;10  and  where  the 
company  appears  and  admits  its  insolvency,  the  appointment  of  a  receiver, 
even  though  there  be  no  specific  finding  that  the  company  is  insolvent,  will 
have  the  same  effect.11  It  follows  that  where  the  assets  of  the  company  are 
more  than  enough  to  pay  the  losses,  the  receiver  is  not  entitled  to  retain  any 


Shaughnessy  v.  Rensselaer  Ins.  Co.,  21  Barb. 
(N.  Y.)  605;  Raegener  v.  Willard,  44  N.  Y. 
App  Div.  41;  Sands  v.  Shoemaker,  2  Keyes 
(N  Y.)  268,  4  Abb.  App.  Dec.  (N.  Y.)  149. 

Ohio.  —  Parker  v.  Central  Ohio  Paper  Co.,  4 
Ohio  D.-C.  253. 

Pennsylvania.  —  Hays  v.  Lycoming  F.  Ins. 
Co.,  99  Pa.  St.  621;  Schofield  v.  Lafferty,  17 
Pa.  Super.  Ct.  8;  Schofield  v.  Leach,  15  Pa. 
Super.  Ct.  354;  Stockley  v.  Hartley,  12  Pa. 
Super.  Ct.  628;  Solly  v.  Moore,  1  Pa.  Dist.  688, 
11  Pa.  Co.  Ct.  336. 

Wisconsin. — Seamans  v.  Millers'  Mut.  Ins. 
Co.,  qo  Wis.  4qo. 

Canada.  —  But  see  Hill  v.  Merchants,  etc., 
Ins.  Co..  28  Grant  Ch.  (U.  C.)  560. 

And  see  supra,  this  tide,  Powers  and  Duties  — 
Power  to  Make  Assessments. 

1.  Remedies  to  Enforce  Payment  of  Assessments. 

—  Thomas  v.  Whallon,  31  Barb.  (N.  Y.)  175; 
Williams  v.  Babcock,  25  Barb.  (N.  Y.)  109; 
Parker  v.  Central  Ohio  Paper  Co.  4  Ohio  Dec. 
252. 

Collateral  Attack. — Where  the  receiver  obtains 
an  order  of  court  directing  the  levying  of  an 
assessment,  a  policy  holder  cannot,  in  an  ac- 
tion by  the  receiver  upon  ihe  assessment,  aver 
as  a  defense  thai  /the  company  was  nol  insolv- 
ent at  the  lime  when  the  receiver  was  appointed 
and  when  the  assessment  was  made.  Eich- 
man  v.  Hersker,  170  Pa.  St.  403;  Schofield  v. 
Laffsrty,  17  Pa.  Super.  Ct.  8;  Stockley  v.  Hart- 
ley, 12  Pa.  Super.  Ct.  628. 

2.  Capital  City  Mut.  F.  Ins.  Co.  v.  Boggs, 
172  Pa.  St.  qi;   Snyder  v.  Groff.  8  Pa.  Dist. 

2ql. 

Authority  of  Receiver  under  Michigan  Statute 

—  Authority  Derived  from  Statute.  —  Wardle  v. 
Townsend,  75  Mich.  385.  See  also  Wardle  v. 
Hudson.  q6  Mich.  436;  Peake  v.  Yule,  123 
Mich.  675. 


3.  Court  Must  Determine  Validity  of  Claims.  — 

Downs  v.  Hammond,  47  Ind.  131;  Hashagan 
v.  Manlove,  42  Ind.  330;  Tippecanoe  Tp.  v. 
Manlove,  39  Ind.  24q;  Manlove  v.  Curtis,  38 
Ind.  31;  Heller  v.  McCormick,  38  Ind.  30; 
Manlove  v.  Burger,  38  Ind.  211. 

4.  See  the  title  Insurance,  vol.  16,  p.  896. 

5.  See  supra,  this  title,  Powers  and  Duties  — 
Duty  to  Make  Assessments  and  to  Pay  Losses. 

6.  In  re  United  Mut.  F.  Ins.  Co.,  22  R.  I. 
108;  Insurance  Com'rs  v.  Commercial  Mut. 
Ins.  Co.,  20  R.  I.  7. 

7.  Voluntary  Assignee  Has  No  Power  to  Make 
Assessments.  —  Huilbut  v.  Carter,  21  Barb.  (N. 
Y.)22i;  Hurlbut  v.  Rool,  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  511;  Schimpf  v.  Lehigh 
Valley  Mut.  Ins.  Co.,  86  Pa.  St.  377. 

8.  Schimpf  v.  Lehigh  Valley  Mul.  Ins.  Co., 
86  Pa.  St.  373- 

9.  Adjudication  of  Insolvency  Fixes  Date  for 
Ascertaining  Claims.  —  Taylor  v.  North  Star 
Mut.  Ins.  Co.,  46  Minn.  iq8;  Mayer  v.  Atty.- 
Gen.,  32  N.  J.  Eq.  815,  reversing  Vanatta  v. 
New  Jersey  Mut.  L.  Ins.  Co.,  31  N.  J. 
Eq.  15. 

10.  Adjudicatiou  of  Insolvency  Relieves  Company 
from  Liability  for  Subsequent  Losses.  —  Reliance 
Lumber  Co.  v.  Brown,  4  Ind.  App.  q2;  Com. 
v.  Massachusetts  Mut.  F.  Ins.  Co.,  119  Mass. 
45;  Relfe  v.  Commercial  Ins.  Co.,  10  Mo.  App. 
393;  Doane  v.  Millville  Mut.  M.  &  F.  Ins.  Co., 
43  N.  J.  Eq.  522;  Mayer  v.  Atty.-Gen.,  32  N. 
J.  Eq.  815  [reversing  Vanatta  v.  New  Jersey 
Mut.  L  Ins.  Co.,  31  N.  J.  Eq.  15];  Standard 
Mut.  Live  Stock  Ins.  Co.  v.  Crawford,  2  Pa. 
Dist.  601;  Davis  v.  Shearer,  qo  Wis.  250.  See 
also  Carr  v.  Union  Mut.  F.  Ins.  Co.,  28  Mo. 
App.  215. 

11.  Reliance  Lumber  Co.  v.  Brown,  4  Ind. 
App.  q9;  Taylor  v.  North  Star  Mut.  Ins.  Co., 
46  Minn.  198. 
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part  of  the  surplus  for  the  purpose  of  meeting  future  losses.1 

b.  Rights  of  Holders  of  Matured  Policies.  —  Where  policies  have 
matured  before  the  adjudication  of  insolvency  the  holders  are  creditors  of  the 
company  for  the  amount  of  their  policies  and  are  entitled  to  share  in  the 
assets  pro  rata  with  the  other  creditors.2 

c.  Rights  of  Holders  of  Policies  Canceled  Before  Insolvency.  — 
It  would  seem  that  the  holder  of  a  policy  which  had  been  canceled  while  the 
company  was  solvent,  and  who,  by  his  contract  with  the  company,  is  entitled 
to  a  return  premium,  has  a  right,  upon  the  subsequent  insolvency  of  the  com- 
pany, to  share  in  the  assets  with  the  other  creditors.3 

d.  Rights  of  Holders  of  Unmatured  Policies  —  (i)  Mutual  Policies. 
—  But  the  surrender  value  of  mutual  policies  which  are  still  running  at  the 
time  of  the  adjudication  of  insolvency  is  the  limit  of  the  company's  liability,4 
and  it  has  generally  been  held  that  the  holders  of  such  policies  are  to  be 
regarded,  in  the  distribution  of  the  assets,  as  members  of  the  company  and 
not  as  creditors,  and  that  their  claims,  therefore,  are  to  be  subordinated  to  the 
claims  of  the  holders  of  matured  policies.5 

(2)  Stock  Policies.  —  But  where  a  mutual  company  is  authorized  by  its 
charter  to  issue  policies  on  the  stock  plan,  the  right  of  the  holder  of  such  a 
policy,  upon  its  termination  by  insolvency  proceedings,  to  a  repayment  of  the 
unearned  premium  is  not  inferior  to  the  claims  of  other  policy  holders  whose 
policies  have  matured  by  the  happening  of  the  contingency  upon  which  they 
were  to  become  due.6 

e.  Disposition  of  Previously  Accrued  Profits.  —  Upon  the  insolv- 
ency of  a  mutual  insurance  company,  the  previously  accrued  profits  which 
have  been  credited  to  the  policies  do  not  belong  to  the  policy  holders,  but  are 
funds  for  the  payment  of  losses.7 

/.  Statutes  Regulating  Distribution  of  Assets.  —  In  some  jurisdic- 
tions the  distribution  of  the  assets  of  insolvent  mutual  insurance  companies 
and  the  relative  rank  of  claims  against  such  companies  is  regulated  and  fixed 
by  statute.8    Some  of  the  peculiar  provisions  of  such  statutes  have  received 

1.  Com.  v.  Massachusetts  Mut.  F.  Ins.  Co.,  no  more  premiums  constitute  a  breach  of  the 
119  Mass.  45.  contract  of  the  company  with  the  policy  hold- 

2.  Holders  of  Matured  Policies  Entitled  to  Share  ers  to  receive  annual  premiums  and  to  carry 
as  Creditors.  —  In  re  Educational  Endowment  the  policies  to  their  terms,  and  that  as  a  result 
Assoc.,  56  Minn.  171 ;  Vanaita  v.  New  Jersey  of  such  a  breach  the  holders  of  policies  run- 
Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15;  Mayer  v.  ning  at  the  time  of  insolvency  become  credit- 
Atty.-Gen.,  32  N.J.  Eq.  815;  North  Carolina  ors  of  the  company  entitled  to  damage  for  the 
Mut.  L.  Ins.  Co.  v.  Powell,  71  N.  Car.  389;  breach.  Atty.-Gen.  v.  Guardian  Mut.  L.  Ins. 
ConiglanJ  v.  North  Carolina  Mut.  L.  Ins.  Co.,  Co.  82  N.  Y.  336.  See  Black  v.  Homoeopathic 
Phil.  Eq.  (62  N.  Car.)  341,  98  Am.  Dec.  89;  Mut.  L.  Ins.  Co.,  47  Hun  (N.  Y.)  210;  People 
Hillier  v.  Allegheny  County  Mut.  Ins.  Co.,  3  v.  Security  L.  Ins.  etc.,  Co.,  78  N.  Y.  114,  34 
Pa.  St.  474,  45  Am.  Dec.  656;  Long  v.  Penn.  Am.  Rep.  522. 

Ins.  Co.,  6  Pa.  St.  424.  Unmatured  Policies  upon  Which  All  Premiums 

3.  Com.  v.  Massachusetts  Mut.  F.  Ins.  Co.,  Have  Been  Paid.  —  The  holders  of  endowment 
112  Mass.  116;  Raegener  v.  Willard,  44  N.  Y.  policies  in  a  mutual  company  whose  policies 
App.  Div.  41.  have  not  matured  at  the  dateof  thecompany's 

4.  Reliance  Lumber  Co.  v.  Brown,  4  Ind.  insolvency,  although  all  premiums  thereon 
App.  97;  Taylor  v.  North  Star  Mut.  Ins.  Co.,  liable  to  be  called  for  have  been  paid,  are  not 
46  Minn.  198.  entitled  to  be  preferred  to  the  holders  of  poli- 

6.  Holders  of  Unmatured  Policies  Share  as  Mem-  cies  upon  which  premiums  may  still  be  called 

bers  of  Company.  —  Com.  v.  Massachusetts  Mut.  for.    Mayer  v.  Atty.-Gen.,  32  N.  J.  Eq.  815, 

F.  Ins.  Co.,  112  Mass.  116;  In  re  Educational  reversing  Vanatta  v.  New  Jersey  Mut.  L.  Ins. 

Endowment  Assoc.,  56  Minn.  171;  Vanatta  v.  Co.,  31  N.  J.  Eq.  15. 

New  Jersey  Mut.  L.  Ins.  Co.,  31  N.  J.  Eq.  15;  6.  In  re  Minneapolis  Mut.  F.  Ins.  Co.,  49 

Mayer  v.  Atty.-Gen.,  32  N.  J.  Eq.  815;  Conig-  Minn.  291. 

land  v.  North  Carolina  Mut.  L.  Ins.  Co.,  Phil.  7.  Com.  v.  Massachusetts  Mut.  F.  Ins.  Co., 

Eq.  (12  N.  Car.)  341,  98  Am.  Dec.  89;  North  112  Mass.  116.    See  also  Gain's  Estate,  5  Pa. 

Carolina  Mut.  L.  Ins.  Co.  v.  Powell,  71  N.  Car.  Dist.  350. 

389.    See  also  Allen  v.  Thompson,  (Ky.  1900)  Division  of  Reserve  Fund  upon  Dissolution  of 

56  S.  W.  Rep.  823.  Company. —  Farmers'  L.  &  T.  Co.  v.  Aberle, 

But  in  New  York  it  has  been  held  that  the  in-  (Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  257,  19  N. 

solvency  of  a  mutual  life  insurance  company  Y.  App.  Div.  79. 

and  notice  by  the  receiver  that  he  will  receive  8.  See  the  statutes  in  the  several  states  reg- 
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the  interpretation  of  the  courts.1 

g.  What  Law  Controls  Rights  of  Foreign  Policy  Holders.  — 
Where  the  distribution  of  the  assets  of  an  insolvent  mutual  insurance  com- 
pany is  regulated  by  charter  provision  or  by  statute,  policy  holders  in  another 
state  are  bound  thereby,  unless,  for  the  benefit  of  its  own  citizens,  such  state 
at  the  time  of  licensing  the  company  imposed  special  conditions  inconsistent 
therewith.3 

//  Personal  Liability  of  Directors  for  Misapplication  of  Funds. 
—  The  directors  of  an  insolvent  mutual  insurance  company  who  have  in  their 
hands  the  proceeds  of  assessments  to  meet  losses  are  bound  to  apply  them  to 
the  payment  of  such  losses  pro  rata,  and  if  they  apply  such  proceeds  to  the 
payment  of  losses  and  liabilities  for  which  they  are  individually  liable  as  sure- 
ties for  the  company,  they  will  be  personally  liable  to  the  holder  of  a  claim 
for  loss  for  the  pro  rata  share  of  the  assessment  which  they  should  have  paid 
to  him.3 

6.  Distribution  of  Surplus  Remaining  After  Reinsurance  of  Risks.  —  Where  a 
mutual  insurance  company,  after  reinsuring  all  its  risks,  has  a  surplus  remain- 
ing in  the  treasury,  made  up  of  the  proceeds  of  cash  payments  by  members 
and  the  interest  upon  the  investments  thereof,  all  the  members  who  con- 
tributed to  such  surplus  are  entitled  to  share  in  it  in  proportion  to  the  amount 
of  their  respective  payments,  whether  they  are  policy  holders  at  the  time  of 
the  distribution  or  not.4 

7.  Liability  of  Members  —  a.  Measure  of  Liability  Not  Changed  by 
INSOLVENCY.  —  The  facts  of  the  insolvency  of  a  mutual  company  and  the 
appointment  of  a  receiver  cannot  vary  the  contracts  of  the  members  or  change 
in  any  way  the  measure  of  their  liability  thereunder.5 

Thus,  Where  the  Liability  of  a  Member  Is  Limited  by  his  contract,  or  by  the  charter 
or  by-laws  of  the  company,  to  the  amount  of  his  premium  or  deposit  note,  he 
is  not  liable  after  the  insolvency  of  the  company  for  an  assessment  made  upon 
him  in  excess  of  that  amount.8 

b.  Insolvency  Before  Maturity  of  Policy  Not  Failure  of  Con- 
sideration. —  The  insolvency  of  the  company  before  the  expiration  of  a 
policy  does  not  constitute  a  failure  of  consideration  so  as  to  defeat  an  action 
upon  the  premium  note.' 

ulating  insolvent  insurance  compnies.  See  v.  Medbury,  19  N.  Y.  32;  Williams  v.  Lakey, 
also  the  title  Insurance,  vol.  16,  p.  894.  (Supm.  Ct.  Spec,  T.)  15  How.  Pr.  (N.  Y.)  206; 

1.  For  the  Interpretation  of  the  Peculiar  Provi-  Shaughnessy  v.  Rensselaer  Ins.  Co..  21  Barb, 
sions  of  Certain  Statutes  regulating  the  disposi-  (N.  Y.)6o5;  Williams  v.  Babcock,  25  Barb.  (N. 
tion  of  the  assets  of  insolvent  mutual  insur-  Y.)  iog.  See  also  Schofield  v.  Leach,  15  Pa. 
ance  companies,  see  Carr  v.  Union  Mut.  F.  Super.  Ct.  354;  Fidelity  Mut.  F.  Ins.  Co.  v. 
Ins.  Co.,  33  Mo.  App.  291;  Ellerbe  v.  United     Vitale,  10  Pa.  Super.  Ct.  157. 

Masonic  Ben.  Assoc.,  114  Mo.  501;  Ellerbe  v.  6.  Seamans  v.  Millers'  Mut.  Ins.  Co.,  90 
Farmers',  etc.,  Mut.  Aid.  Assoc.,  106  Mo.  13;  Wis.  490.  See  also  Macklem  v.  Bacon,  57 
Matter  of  Equitable  Reserve  Fund  L.  Assoc.,  Mich.  334.  But  see  Russell  r  Berry,  51  Mich. 
131  N.  Y.  354.  287. 

Disposition  of  Guaranty  Fund  under  California  7.  Insolvency  Before  Expiration  of  Policy  Not 
Statute.  —  As  to  what  claims  are  payable  out  Failure  of  Consideration  —  Illinois.  —  Graff  v. 
of  1  he  guaranty  fund  of  an  insolvent  mutual      Simmons,  58  111.  440. 

life  insurance  company,  organized  under  the         Iowa.  — Corey  v.  Sherman,  96  Iowa  114. 
California  statute  of  April  2.  1866,  see  Matter         Massachusetts.  —  Com.     v.  Massachusetts 
of  California  Mut.  L.  Ins.  Co.,  8t  Cal.  364.  Mut.  F.  Ins.  Co.,  112  Mass.  119;  Alliance  Mut. 

2.  Law  Governing  Rights  of  Foreign    Policy     Ins.  Co.  v.  Swift,  10  Cush.  (Mass.)  433. 
Holders.  —  Fry  v.  Charter  Oak  L.  Ins.  Co.,  31         New  Jersey.  — Vanatta  v.  New  Jersey  Mut. 
Fed.  Rep.  198;  Weingartner v.  Charter  Oak  L.      L.  Ins.  Co.,  31  N.  J.  Eq.  15. 

Ins.  Co.,  32  Fed.  Rep.  314.  New  York.  —  Hone  v.  Boyd,  1  Sandf.  (N.  Y.) 

3.  Richards  v.  New  Hampshire  Ins.  Co.,  43  481. 

N.  H.  263.  North  Carolina.  — Conigland  v.  North  Caro- 

4.  Smith  v.  Hunterdon  County  Mut.  F.  Ins.  lina  Mut.  L.  Ins.  Co.,  Phil.  Eq.  (62  N.  Car.) 
Co.,  41  N.  J.  Eq.  473.  341,  98  Am.  Dec.  89;  North  Carolina  Mut.  L. 

6.  Measure  of  Members'  Liability  Not  Changed      Ins  Co.  v.  Powell,  71  N.  Car.  389. 
by  Insolvency.  —  Embree  v.  Shideler,  36  Ind.         Pennsylvania. — Sterling  v.  Mercantile  Mut. 
423;  Wardle  v.  Hudson,  96  Mich.  436;  Savage      Ins.  Co.,  32  Pa.  St.  75,  72  Am.  Dec.  773; 
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c.  Effect  of  Order  of  Court  Authorizing  Assessment  —  (i)  As  to 
Defenses  by  Members  under  Tlieir  Contracts.  —  An  order  of  court  upon  the  ex 
parte  petition  of  the  receiver  authorizing  an  assessment  does  not  conclude 
the  members  of  the  company  as  to  defenses  to  which  they  are  entitled  under 
their  contracts.1  Thus,  an  order  authorizing  the  receiver  to  collect  the  unpaid 
balances  on  the  premium  notes  does  not  change  the  time  of  payment  of  the 
notes,  or  the  conditions  upon  which,  by  the  contract  itself,  payment  was 
made  to  depend.3 

(2)  As  to  Necessity  for  Making  Assessment  and  Amount  Thereof.  —  But  it 
has  been  held  that  the  order  authorizing  an  assessment,  unless  directly  attacked 
and  set  aside  by  appropriate  judicial  proceedings,  is  conclusive  as  to  the 
necessity  for  making  the  assessment,  and  the  amount  of  it,  and  to  that  extent 
binds  every  member  without  personal  notice  to  him.3 

d.  Fraudulent  Representations  Inducing  Membership.  —  A  mem- 
ber of  a  mutual  insurance  company  who  has  been  induced  to  become  a  mem- 
ber by  the  fraudulent  representations  of  the  officers  or  agents  of  the  company 
cannot  set  up  the  fraud  as  a  defense  to  an  action  by  the  receiver  or  assignee 
of  the  company  for  an  assessment,  where  other  persons  have  subsequently 
joined  the  company  as  innocent  third  parties.4 

e.  Necessity  for  Assessment  and  Notice  Thereof.  —  An  assessment 
and  notice  thereof  are  just  as  essential  to  a  right  of  recovery  on  a  premium 
note  after  insolvency  as  they  were  before.5 

/.  Obligations  for  Which  Members  Are  Liable  on  Their  Premium 
NOTES.  —  In  the  absence  of  a  contrary  provision  in  the  contract  of  insurance 
or  in  the  charter  or  by-laws  of  the  company,  a  member  of  an  insolvent  mutual 
insurance  company  is  liable  on  his  premium  note  to  contribute,  in  proportion 
to  the  amount  of  his  note,"  to  make  up  a  sum  sufficient  to  pay  all  losses  and 


Standard  Mut.  Live  Stock  Ins.  Co.  v.  Madara, 
13  Pa.  Co.  Ct.  555,  2  Pa.  Disc.  600.  See  also 
Hays  v.  Lycoming  F.  Ins.  Co.,  99  Pa.  St.  621; 
Barker  v.  Beeber,  112  Pa.  St.  216;  Koehler  v. 
Beeber,  122  Pa.  St.  291;  Detira  v.  Kestner, 
147  Pa.  St.  566. 

But  under  the  Express  Provisions  of  the  Wiscon- 
sin Statute  (Stat.  Wis.  1S98,  §  1945).  upon  the 
insolvency  of  a  mutual  fire  insurance  com- 
pany, all  of  the  premium  notes  of  the  com- 
pany become  utterly  void  so  far  as  the  pre- 
mium for  which  they  were  given  was  unearned 
at  the  time  .of  such  insolvency.  Davis  v. 
Shearer,  90  Wis.  250. 

1.  Effect  of  Order  Authorizing  Assessment.  — 
Bangs;'.  Duckinfield,  18  N.  Y.  592;  Parkers. 
Central  Ohio  Paper  Co.,  4  Ohio  Dec.  251; 
Snyder  v.  Groff,  8  Pa.  Dist.  291;  Capital  City 
Mut.  F.  Ins.  Co.  v.  Boggs,  5  Pa.  Super.  Ct. 
394,  172  Pa.  St.  91.  See  also  Com.  Mut.  F. 
Ins.  Co.  v.  Hayden,  61  Neb.  454.  But  see 
Dettra  v.  Simon,  5  Pa.  Dist.  343. 

2.  Williams  v.  Lakey,  (Supm.  Ct.  Spec.  T.) 
15  How.  Pr.  (N.  Y.)  206,  Williams  v.  Bab- 
cock,  25  Barb.  (N.  Y.)  109.  But  see  Van 
Buren  v.  Chenango  County  Mut.  Ins.  Co.,  12 
Barb.  (N.  Y.)  675. 

Order  After  Hearing,  Specifying  Exact  Percent- 
age to  Be  Levied  on  Each  Class  of  Notes.  —  Ly- 
coming F  Ins.  Co.  v.  Langley.  62  Md.  198. 

Assessment  Made  under  Direct  Authority  of 
Michigan  Statute.  —  Wardle  v.  Tovvnsend.  75 
Mich.  385. 

3.  Order  Authorizing  Assessment  Conclusive  as 
to  Necessity  Therefor  and  Amount  Thereof.  — 
Mallen  v.  Langworlhy,  70  111.  App.  376;  Parker 
v.  Central  Ohio  Paper  Co.,  4  Ohio  Dec.  251; 
Capital  City  Mut.  F.  Ins.  Co.  v.  Boggs,  172 
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Pa.  St.  91,  5  Pa.  Super.  Ct.  394;  Snyder  v. 
Grofl,  8  Pa.  Dist.  291;  Stockley  v.  Riebenack, 
12  Pa.  Super.  Ct.  169;  Stockley  v.  Hartley,  12 
Pa.  Super.  Ct.  628,  30  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  55;  Schofield  v.  Leach,  15  Pa.  Super.  Ct. 
354.  See  also  Ross  v.  Knapp,  77  111.  App.  424; 
Langworlhy  v.  Garding,  74  Minn.  325;  Com. 
Mut.  F.  Ins.  Co.  v.  Hayden,  61  Neb.  454; 
Whitaker  v.  Meley,  61  N.  J.  L.  r. 

4.  Sherman  v.  Frasier,  112  Iowa  236;  Dettra 
v.  Lock,  5  Pa.  Dist.  201;  Dettra  v.  Kestner, 
147  Pa.  St.  566;  Dettra  v.  Simon,  5  Pa.  Dist. 
342. 

5.  Assessment  and  Notice  Thereof  Essential.  — 

vVestern  Manufacturers'  Mut.  Ins.  Co.  v. 
Rowell  Elevator  Co.,  94  III.  App.  16;  Embree 
v.  Shideler,  36Ind.  423;  Devendorf  v.  Beards- 
ley,  23  Barb.  (N.  Y.;  664  [limiting  Van  Buren 
v  Chenango  County  Mu:.  Ins.  Co  ,  12  Barb. 
(N.  Y.)  675];  Savage  v  Medbury,  19  N.  Y.  32. 
And  see  supra,  this  title,  VIII.  3.  g.  (2)  (/')  bb. 
Necessity  for  Assessment  and  Notice  Thereof. 

But  in  North  Carolina  it  has  been  held  that  a 
resolution  of  a  mutual  insurance  company  to 
wind  up  its  affairs  is  equivalent  to  an  assess- 
ment of  a  hundred  per  cent,  on  the  premium 
notes  in  order  to  enable  it  to  meet  i  s  liabili- 
ties. Conigland  v.  North  Carolina  Mut.  L. 
Ins.  Co.,  Phil.  Eq.  (62  N.  Car.)  341,  98  Am. 
Dec.  89;  North  Carolina  Mut.  L.  Ins.  Co.  v. 
Powell,  71  N.  Car.  389. 

For  the  Construction  of  the  Provisions  of  Certain 
Massachusetts  Statutes  relating  to  the  notice  of 
assessment  to  be  given  to  the  members  of  in- 
solvent mutual  tire  insurance  companies,  see 
Sanford  v.  Hampden  Paint,  etc.,  Co.,  179 
Mass.  10. 

6.  As  to  the  proportionate  liability  of  mem- 
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expenses  accruing  during  the  period  of  his  membership  1  and  prior  to  the 
adjudication  of  insolvency,2  with  interest  on  uncontested  losses  and  debts  from 
the  time  they  ought  to  have  been  paid ;  3  and  in  addition  to  pajr  the  expenses 
of  the  receivership,4  including  the  expenses  of  making  and  collecting  assess- 
ments5 and  the  amount  necessary  to  pay  off  outstanding  policies.6  Allowance 
should  also  be  made  for  the  insolvency  of  members  and  the  consequent  ina- 
bility to  make  collections.* 

g.  Discretion  of  Court  or  Receiver  as  to  Rate  of  Assessment.  — 
Hut  the  court,  or  the  receiver  acting  in  compliance  with  its  decree,  is  invested 
with  a  liberal  discretion  in  ascertaining  the  amount  necessary  to  pay  the  lia- 
bilities for  which  an  assessment  may  be  made,  which  discretion  will  not  be 
interfered  with  unless  abused.8  It  will  be  presumed  that  an  assessment  thus 
made  is  not  excessive,  in  the  absence  of  satisfactory  evidence  to  the  contrary  9 
warranting  an  inference  of  fraud  or  gross  mistake.10    A  rate  of  assessment 


bers,  see  supra,  this  title,  VIII.  3.  g.  (2)  (b)  ce. 
Liability  Proportionate  to  Amount  of  Note. 

1.  See  supra,  this  liile,  VIII.  3.  (2)  (b)  dd. 
(ff)  Liability  Confined  to  Obligations  Accruing 
During  Membership. 

2.  Losses  and  Expenses  Accruing  Prior  to  Insolv- 
ency. —  Reliance  Lumber  Co.  v.  Brown.  4  Ind. 
App.  97;  Embree  v.  Shidler,  36  Ind.  423; 
Wardle  v.  Townsend,  75  Mich.  385  Peake  v. 
Yule,  123  Mich.  675;  Cavanagh  v.  Connon, 
123  Mich.  685;  Matter  of  Campbell,  (Supm. 
Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  484;  Davis 
v.  Shearer,  go  Wis.  250.  See  also  Regener  v. 
Phillips,  (Supm.  Ct.  Tr.  T.)26  Misc.  (N.  Y.)3ii. 

Losses  for  Which  Right  of  Recovery  Has  Been 
Lost  by  Limitations.  —  Stockley  v.  Hartley,  12 
Pa.  Super.  Ct.  628. 

Reimbursement  of  Money  Misapplied  to  Losses. 
—  Members  assessable  for  losses  for  which 
money  raised  on  account  of  other  losses  has 
been  applied  may  be  assessed  by  a  receiver 
for  its  reimbursement.  Tobey  v.  Russell,  9 
R.  I.  58. 

Liability  of  Members  Not  Affected  by  Exhaustion 
of  Cash  Fund  by  Prior  Losses.  ■ —  Shaughnessy  v. 
Rensselaer  Ins.  Co  ,  21  Barb.  (N.  Y.)  605. 

3.  Davis  v.  Shearer,  90  Wis.  250. 

4.  Expenses  of  Receivership  —  Illinois.  —  West- 
ern Manufacturers'  Mut.  Ins.  Co.  v.  Hutchin- 
son Cooperage  Co.,  92  III  App.  1. 

Indiana.  —  Howard  v.  Whitman,  29  Ind.  557. 
Michigan.  —  Wardle  v.  Townsend,  75  Mich. 
385- 

Minnesota.  —  Langworthy  v.  C.  C.  Washburn 
Flouring-Mills  Co.,  77  Minn.  256. 

Pennsylvania. — Capital  City  Mut.  F.  Ins. 
Co.  v.  Boggs,  5  Pa.  Super.  Ct.  394;  Stockley 
v.  Hartley,  12  Pa.  Super.  Ct.  628;  Wood  v. 
Standard  Mut.  Live  Stock  Ins.  Co.,  154  Pa. 
St.  159. 

Rhode  Island.  —  Tobey  v.  Russell.  9  R.  I.  58. 
Wisconsin.  —  Davis  v.  Shearer,  go  Wis.  250; 
Seamans  v.  Millers'  Mut.  Ins.  Co.,  90  Wis. 

490. 

5.  Expenses  of  Making  and  Collecting  Assess- 
ments.—  Western  Manufacturers'  Mut.  Ins. 
Co.  v.  Hutchinson  Cooperage  Co.,  92  111.  App. 
1;  Howard  v.  Whitman,  29  Ind.  557;  Embree 
v.  Shideler,  36  Ind.  423;  Sands  v.  Boutwell, 
26  N.  Y.  233;  Matter  of  Campbell,  (Supm.  Ct. 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  484;  Capital 
City  Mut.  F.  Ins.  Co.  v.  Boggs,  5  Pa.  Super. 
Ct.  394;  Stockley  v.  Hartley,  12  Pa.  Super. 
Ct.  628. 


6.  Matter  of  Campbell,  (Supm.  Ct.  Spec.  T.) 
13  How.  Pr.  (N.  Y.)  484.  See  also  Atly.- 
Gen.  v.  Guardian  Mut.  L.  Ins.  Co.  82  N.  Y. 

336. 

In  Massachusetts,  while  the  cases  on  the  point 
are  not  altogether  clear,  they  perhaps  sanction 
the  statement  that  the  rule  in  that  state  is  that 
the  premium  or  deposit  notes  of  the  members 
of  an  insolvent  mutual  insurance  company 
are  not  liable  to  assessment  to  pay  the  un- 
earned premiums  on  policies  outstanding  at 
the  time  of  the  adjudication  ot  insolvency,  in 
the  absence  of  a  provision  in  the  contract  or 
in  the  charter  or  by-laws  of  the  company 
authorizing  an  assessment  for  that  purpose. 
Com.  v.  Mechanics'  Mut.  F.  Ins.  Co.,  112 
Mass.  192;  Com.  v.  Massachusetts  Mut.  F. 
Ins.  Co.,  112  Mass.  116;  Com.  v.  Massachu- 
setts Mut.  F.  Ins.  Co.,  119  Mass.  45. 

Authority  to  Assess  to  Pay  Losses  Does  Not  Au- 
thorize Assessment  to  Pay  Unearned  Premiums.  — 
Com.  v.  Massachusetts  Mut.  F.  Ins.  Co.,  119 
Mass.  45;  Dewey  v.  Davis,  82  Wis.  500;  Atlas 
Paper  Co.  v.  Seamans.  82  Wis.  504. 

Premium  Notes  Assessable  to  Pay  Unearned 
Premiums  on  Stock  Policies.  —  In  re  Minneapolis 
Mut.  F.  Ins.  Co.,  4g  Minn.  291.  See  also 
Regener  v.  Phillips,  (Supm.  Ct.  Tr.  T.)  26 
Misc.  (N.  Y.)  311. 

7.  Allowance  for  Uncollectible  Assessments  — 
Michigan.  —  Wardle  v.  Townsend,  75  Mich. 
385;  Peake  v.  Yule,  123  Mich.  675. 

Pennsylvania.  —  Wood  v.  Standard  Mut. 
Live  Stock  Ins.  Co.,  154  Pa.  St.  157,  Capital 
City  Mut.  F.  Ins.  Co.  v.  Boggs,  5  Pa.  Super. 
Ct.  394;  Stockley  v.  Hartley,  12  Pa.  Supfer.  Ct. 
628. 

Rhode  Island.  —  Tobey  v.  Russell,  9  R.  I.  58. 
See  also  Insurance  Com'rs  v.  Commercial 
Mut.  Ins.  Co.,  20  R.  I.  7;  In  re  United  Mut. 
F.  Ins.  Co  ,  22  R.  I.  108. 

Wisconsin.  —  Davis  v.  Shearer,  90  Wis.  250; 
Seamans  v.  Millers'  Mut.  Ins.  Co..  90  Wis. 
490. 

See  supra,  this  title,  VIII.  3.  g.  (2)  (b)  ee.  (bb) 
Effect  of  Insolvency  o  f  Some  Members. 

8.  Wardle  v.  'Townsend,  75  Mich.  385; 
Stockley    v.    Hartley,    12    Pa.    Super.  Ct. 


628 

9.  Wardle 
Regener  v. 
Misc.  (N.  Y.)  311; 
Live  Stock  Ins.  Co., 


v.    Townsend,    75    Mich.  385; 
Phillips,  (Supm.  Ct.  Tr.  T.)  26 
Wood  v.  Standard  Mut. 
154  Pa.  St.  157. 


10.  Rand 
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MUTUAL  INSURANCE. 


Liability  of  Members. 


which  would  be  excessive  for  a  solvent  company  in  operation  is  not  necessarily 
excessive  where  the  company  is  insolvent  and  is  closing  up  its  business  through 
a  receiver.1 

h.  Retention  of  Premium  Notes  Where  There  Are  Disputed 
CLAIMS.  —  While  questions  in  relation  to  disputed  claims  against  a  mutual 
insurance  company  remain  undetermined,  so  that  the  true  amounts  or  pro- 
portion to  be  paid  upon  the  respective  premium  notes  cannot  be  ascertained, 
the  receiver  should  retain  such  notes  until  the  validity  and  amount  of  the 
claims  has  been  determined,  in  order  that  the  notes  may  be  assessed  to  pay 
such  claims.2 

i.  Effect  of  Surrender  and  Cancellation  of  Policy  Before 
INSOLVENCY.  — -As  has  previously  been  stated,3  after  a  member's  policy  has 
been  surrendered  and  canceled  in  accordance  with  a  provision  in  his  contract 
or  in  the  charter  or  by-laws  of  the  company,  he  is  under  no  liability  on  his 
premium  note  for  losses  and  expenses  thereafter  accruing.  It  would  seem, 
therefore,  that  after  the  insolvency  of  a  company,  a  member  whose  policy  has 
been  previously  surrendered  and  canceled  should  not  be  held  liable  to  assess- 
ment for  any  losses  or  expenses  accruing  after  cancellation.  But  after  a 
mutual  company  has  become  in  fact  insolvent,  though  perhaps  not  yet 
declared  so,  it  is  impossible  for  a  member  to  have  his  policy  canceled  by 
agreement  with  the  company,  and  so  escape  future  liability  on  his  premium 
note.4  And  where  the  contracts  of  the  members  of  a  mutual  company  require 
them  to  pay  their  pro  rata  of  the  losses  and  necessary  expenses,  the  directors 
of  the  company  cannot,  in  winding  up  its  affairs,  release  them  from  further 
liability  by  surrendering  their  premium  notes  on  the  payment  of  an  assessment 
which  is  insufficient  to  meet  existing  claims;  and  upon  the  company  being 
adjudged  insolvent  a  further  assessment  may  be  made  upon  such  notes.5 

j.  Liability  upon  Premium  Notes  Where  Business  Is  Divided  into 
DEPARTMENTS.  —  Where  the  business  and  risks  of  a  mutual  insurance  com- 
pany are  divided  unto  distinct  departments  or  classes,  and  the  premiums 
received  in  each  department  are  pledged  as  the  primary  fund  for  the  payment 
of  losses  in  that  department,  the  premium  notes  of  one  department  must  be 
first  assessed  to  pay  the  losses  in  that  department,  but  if  they  are  proved  not 
to  be  sufficient,  resort  must  be  had  to  the  notes  of  the  other  department,  after 
sufficient  shall  have  been  collected  therefrom  to  liquidate  the  liabilities  of  that 
department.  Thus,  if  the  company  or  either  of  its  departments  is  insolvent, 
all  the  premium  notes  may  be  resorted  to.6 

k.  Set-off  of  Claims  Against  Company.  —  As  every  mem  ber  of  a  mutual 
insurance  company  is  an  insurer  as  well  as  a  party  insured,7  and  the  premiums 
constitute  a  fund  for  the  benefit  of  all  the  creditors,  out  of  which  the  insured 
is,  in  case  of  the  insolvency  of  the  company,  entitled  only  to  a  pro  rata  divi- 
dend where  his  policy  has  matured  before  the  adjudication  of  insolvency,  it 
follows  that  a  member  who  has  suffered  a  loss  under  his  policy  cannot,  upon 
the  company's  subsequently  becoming  insolvent,  set  off  the  amount  of  such 
loss  in  an  action  against  him  on  his  premium  note.8    Nor  can  the  holder  of 

531.    See  Lehigh  Valley  F.  Ins.  Co.  v.  Dry-  6.  White  v.  Ross,  4  Abb.  App.  Dec.  (N.  Y.) 

foos,  20  W.  N.  C.  (Pa.)  33.  580,  15  Abb.  Pr.  (N.  Y.)  66;  Sands  v.  Boutvvell. 

1.  Tobey  v.  Russell,  9  R.  I  62.  26  N.  Y.  233;  Sands  v.  Sanders,  26  N.  Y.  239. 
Evidence  That  Will  Authorize  Assessment  of  But  see  Duff  v.  Canadian  Mut.  Ins.  Co.,  6  Ont. 

Premium  Notes  to  Full  Amount. —  Sands  v.  Shoe-  App.  238;  Duff  v.  Canadian  Mut.  F.  Ins.  Co., 

maker,  4  Abb.  App.  Dec.  (N.  Y.)  149,  2  Keyes  2  Ont.  560;  Beaver,  etc.,  Mut.  F.  Ins.  Co.  v. 

(N.  Y.)  268.  Spires,  30  U.  C.  C.  P.  304. 

2.  Matter  of  Bangs,  15  Barb.  (N.  Y.)  264.  7.  See  supra,  this  title,  Membership — Rights 

3.  See  supra,  this  title,  VIII.  3.  g.  (2)  (/<)  and  Liabilities  of  Members. 

dd.  (ff)ddd.  Effect  of  Surrender  and  Cancella-  8.  Amount  of  Loss  Cannot  Be  Set  Off.  —  Lavv- 
tion  of  Policy.  rence  v.  Nelson,  21  N.  Y.  158,  affirming  ^  Bosw. 

4.  In  re  City  Mut.  Ins.  Co.,  24  Ont.  105.  (N.  Y.)  240;  Care  v.  Brown,  31  W.  N.  C.  (Pa.) 

5.  Seamans  v.  Millers'  Mut.  Ins.  Co.,  90  501;  Gain's  Estate,  5  Pa.  Dist.  350;  Schofield 
Wis.  490.  v.  Lafferty,   17  Pa.  Super.  Ct.  8;    Dettra  v. 
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an  unmatured  policy  in  an  insolvent  company  set  off,  in  an  action  on  his 
premium  note,  the  amount  of  the  unearned  premiums  paid  by  him,  or  the 
value  of  his  policy,  supposing  that  such  amounts  can  be  ascertained.1  Nor, 
in  such  an  action,  can  a  dividend  declared  by  the  receiver  of  the  insolvent 
company  he  used  as  a  set-off.* 


MUTUAL  MISTAKE.    (See  also  the  title  Mistake,  vol.  20,  p.  805.)  —  See 

note  3.  , 

MUTUUM.  (See  also  the  titles  BAILMENTS,  vol.  3,  p.  736;  LOANS,  vol.  19, 
p.  458.)  —  A  mutuum  is  a  loan  of  an  article  for  consumption  which  is  to  be 
returned  in  kind,  such  as  corn,  oil,  wine,  or  money.4 

MY.  — See  note  5. 


Spulberger,  5  Pa.  Dist.  262;  Hillier  v.  Alle- 
gheny- County  Mut.  Ins.  Co.,  3  Pa.  St.  470,45 
Am.  Dec.  656;  Dellra  v.  Lock,  5  Pa.  Dist.  200. 
See  also  Long  v.  Penn  Ins.  Co.,  6  Pa.  St.  421; 
Solly  v.  Scheetz,  6  Montg.  Co.  Rep.  (Pa.)  112. 
But  see  Berry  v.  Biett,  6  Bosw.  (N.  Y.)  627. 

1.  Com.  v.  Massachusetts  Mut.  F.  Ins.  Co., 
112  Mass.  117;  Conigland  v.  North  Carolina 
Mut.  L.  Ins.  Co.,  Phil.  Eq.  (62  N.  Car.)  341,  98 
Am.  Dec.  89;  North  Carolina  Mut.  L.  Ins.  Co. 
v.  Powell,  71  N.  Car.  389. 

2.  Gain's  Estate,  5  Pa.  Dist.  350,  explaining 
Long  v.  Penn.  Ins.  Co.,  6  Pa.  St.  421. 

In  Assessments  upon  Security  Notes  No  Deduc- 
tion Allowed  for  Commissions.  —  Hope  Mut.  L. 
Ins.  Co.  v.  Weed,  28  Conn.  51.  See  also  Hope 
Mut.  L.  Ins.  Co.  v.  Perkins,  38  N.  Y.  404,  2 
Abb.  App.  Dec.  (N.  Y.)  383,  affirming  4  Robt. 
(N.  Y.)  182. 

Security  Note  Pledged  and  Assigned  by  Pledgee 
to  Drawer.  —  Craig  v.  McHenry,  35  Pa.  St.  120; 
Fell  v.  McHenry,  42  Pa.  St.  41. 

3.  Mutual  Mistake.  —  In  Botsford  v.  McLean, 
45  Barb.  (N.  Y.)  481,  it  was  said:  "A  little 
confusion  and  misconception,  I  think,  has 
crept  into  the  cases  from  the  inexact  use  of  the 
word  'mutual  '  as  applied  by  way  of  description 
or  classification  of  the  kind  of  mistakes  which 
courts  of  equity  would  reform.  According  to 
the  real  signification  of  the  word  'mutual  '  in 
such  connection,  and  the  ordinary  acceptation 
and  understanding  of  the  term,  mutual  mis- 
take would  mean  a  mistake  reciprocal  and 
common  to  both  parties,  when  each  alike  la- 
bored under  the  same  misconception  in  respect 
to  the  terms  of  the  written  instrument.  *  *  * 
This  inaccurate  use  or  misapplication  of  this 
word  'mutual  '  has  led  more  or  less  to  ihe  idea 
that  mistakes  in  contracts  will  not  be  reformed 
in  the  courts  of  equity  where  the  mistake  in 
point  of  fact  in  respect  to  the  terms  of  the 
written  contract  was  confined  to  one  of  the 
contracting  parties,  and  there  was  in  this 
sense  no  mistake  in  the  contract  so  far  as  re- 
lates to  the  other  party;  where,  in  fact,  the 
error  or  omission  in  the  written  contract  com- 
plaineJ  of  was  known,  at  the  time  of  its  exe- 
cution or  delivery,  to  the  party  benefited  by 
such  alleged  error,  omission,  or  mistake." 
See  also  Wilson  v.  Wilson,  23  Nev.  267. 

In  Page  v.  Higgins,  150  Mass.  27,  it  was 
said:  "  The  phrase  mutual  mistake,  as  used 
in  equity,  means  a  mistake  common  to  all  the 
parties  to  a  written  contract  or  instrument, 
and  it  usually  relates  to  a  mistake  concerning 
the  contents  or  the  legal  effect  of  the  contract 
or  instrument." 


4.  Mutuum. —  Story  on  Bailments  (gth  ed.), 
§  228.  See  also  Derrick  v.  Baker,  9  Port.  (Ala.) 
363;  Downes  v.  Phoenix  Bank,  6  Hill  (N.  Y.) 
299;  Johnston  v.  Browne,  37  Iowa  203. 

A  mutuum  in  the  civil  law  is  a  loan  of  prop- 
erty for  consumption,  and  to  be  returned  in 
kind,  without  interest  or  compensation  for  the 
use.    Payne  v.  Gardiner,  29  N.  Y.  168. 

5.  My  —  Wills.  (See  also  the  title  Wills.)  — 
The  English  Wills  Act  provided  that  every 
will  should  be  construed,  with  reference  to  the 
personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless 
a  contrary  intent  should  appear  by  the  will. 
It  has  been  held  that  if  the  testator  referred  to 
a  particular  thing,  as,  for  example,  "  my  ring  " 
or  "  my  horse,"  the  contrary  intent,  referred 
to  in  the  statute,  appeared  by  the  will,  and  the 
will  would  speak  from  the  date  of  its  execu- 
tion, and  not  from  the  date  of  the  testator's 
death.  Goodlad  v.  Burnett,  1  Kay  &  J.  341; 
In  re  Gibson,  L.  R.  2  Eq.  669. 

But  when  a  bequest  is  of  that  which  is  ge- 
neric, of  that  which  may  be  decreased  or 
diminished,  the  act  requires  something  more 
on  the  face  of  the  will,  for  the  purpose  of  in- 
dicating such  contrary  intention,  than  the  mere 
circumstance  that  the  subject  of  the  bequest  is 
designated  by  the  pronoun  my.  Goodlad  v. 
Burnett,  1  Kay  &  J.  341;  In  re  Gibson,  L.  R. 
2  Eq.  669. 

But  that  the  use  of  the  word  my  alone  is  not 
sufficient  evidence  of  an  intention  that  the  will 
shall  not  speak  as  from  the  date  of  the  death 
of  the  testator,  see  Miles  v.  Miles,  L.  R.  1  Eq. 
462. 

Same  —  Legacies.  (See  also  the  title  Legacies 
and  Devises,  vol.  18,  pp.  711,  714.) — The 
word  my  preceding  a  bequest  of  stocks  would, 
in  the  absence  of  a  contrary  intent,  render  the 
legacy  specific.  See  Sibley  v.  Perry,  7  Ves.  Jr. 
530;  Goodlad  v.  Burnett,  1  Kay  &  J.  341:  In 
re  Gibson,  L.  R.  2  Eq.  669;  Matter  of  Hadden. 
1  Connoly  (N.  Y.)  306.  A  devise  of  "  my 
Bland  Air  estate,  with  all  the  slaves  and  their 
increase,  which  I  derived  *  *  *  from  my 
uncle,  Thomas  Fitzhugh,  deceased,  and  all  the 
personal  property  thereon  not  slaves,  and  used 
with  the  same  at  the  time  of  my  death,  unto 
my  daughter,"  is  a  specific  devise;  and  so  is  a 
devise  to  a  named  person  of  ''  all  my  books, 
historical  or  biographical,  of  Greece,  of  Rome," 
etc.    Mayo  v.  Bland,  4  Md.  Ch.  484. 

But  in  England  v.  Prince  George's  Parish. 
53  Md.  470,  it  was  said:  "  It  was  contended 
that  inasmuch  as  the  bequest  to  Mrs.  England 
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MYELITIS.  —  See  note  I. 

was  of  '  my  household  and  kitchen  furniture, 
stocks,  bonds,'  etc.,  the  word  my,  being  pre- 
fixed to  the  articles  so  devised  and  bequeathed, 
designated  the  particular  stocks  and  bonds 
which  were  the  subject  of  the  bequest,  and 
that  it  was  therefore  specific  and  not  general. 
We  have  examined  the  authorities  referred  to, 
and  found  that  in  nearly  all  of  them,  in  addi- 
tion to  the  use  of  the  word  my,  some  description 
of  the  particular  bonds,  stocks,  or  funds  was 
given,  so  as  to  designate  with  some  degree  of 
certainty  what  stocks,  bonds,  or  funds  were 
meant."  See  also  Kunkel  v.  Macgill,  56  Md. 
126. 

"My"  Read  "Her."  —  In  a  will  the  word  my 
has  been  construed  "  her  "  by  the  court,  where 
such  was  the  manifest  intention  of  the  testa- 
trix. Horton  v.  Cantwell,  10S  N.  Y.  268.  See 
also  VVead  v.  Cantwell,  36  Hun  (N.  Y.)  528. 

My  Arrival. —  Where  by  an  instrument  in 
the  nature  of  a  bottomry  bond  the  master  of  a 
vessel  bound  himself,  his  ship,  tackle,  etc.,  to 
pay  a  sum  borrowed  "  in  eight  days  after  my 
arrival  "  at  the  port  of  London,  it  was  held 
that  the  words  "  my  arrival  "  must  be  under- 
stood to  mean  "  my  arrival  with  the  ship  "  or 
"  my  ship's  arrival."  Simonds  v.  Hodgson, 
3  B.  &  Ad.  50,  23  E,  C.  L.  29. 

My  Books. — A  testator  directed  in  his  will 
"  that  any  advancements  hereafter  made  by 
me  to  or  for  account  of  my  said  children  or 
either  of  them,  and  evidenced  either  by  entries 
in  my  books  of  account  or  by  any  written 
memorandum  of  acknowledgment  signed  by 
such  child  or  children,  shall  be  deducted  from 
the  amount  or  charged  upon  the  share,"  etc. 
The  testator  was  the  leading  member  of  a  firm 
and  kept  no  private  book  account  of  his  own, 
and  it  appeared  from  the  firm's  books  that  the 
firm  had  advanced  money  to  some  of  his  chil- 
dren, and  that  these  accounts  were  balanced 
and  carried  into  the  testator's  private  account. 
It  was  held  that  the  term  "my  books  "  was  to 
be  regarded  as  meaning  the  books  of  the  firm. 
Lawrence  v.  Lindsay,  68  N.  Y.  108. 

My  Brother's  Son.  —  A  testator  used  the  fol- 
lowing expressions  in  his  will:  "  I  give,  de- 
vise, and  bequeath  unto  Matthew  Westlake, 
my  brother,  and  to  Simon  Westlake,  my 
brother's  son,  all  that  my  fee-simple  messu- 
age." etc.  It  appeared  in  evidence  that  the 
testator  had  three  brothers,  Thomas,  Richard, 
and  Matthew,  each  of  whom  had  a  son  named 
Simon.  The  defendant's  counsel  contended 
thai  these  facts  established  a  latent  ambiguitv 
in  the  will,  and  they  tendered  evidence  of 
declarations  of  the  testator  to  show  that  he  had 
intended  to  bequeath  his  property  to  the  de- 
fendant, Simon  Westlake,  who  was  the  son  of 
Richard  Westlake.  It  was  held  that  the  fact 
that  three  brothers  of  the  testator  had  each  a 
son  named  Simon  did  not  raise  any  ambiguity 
upon  this  will,  and  that  in  point  of  legal  con- 
struction, where  the  testator  was  speaking  of 
his  brother's  son,  he  must  be  taken  to  speak 
of  the  son  of  his  brother  who  was  then  particu- 
larly in  his  mind.  Matthew  Westlake  was 
then  in  the  testator's  mind,  and  consequently 
Simon  Westlake,  his  son,  must  be  the  person 
intended.  Doe  v.  Westlake,  4  B.  &  Aid.  57,  6 
E.  C.  L.  388. 


My  Chambers  for  Which  I  Paid  Six  Hundred 

Guineas.  —  A  testator,  in  a  codicil  10  his  will, 
after  making  a  special  bequest  in  money  to 
the  Hon.  Thomas  Stapleton,  used  the  follow- 
ing expression :  "Ana  also  bequeath  to  him 
my  chambers  in  Albany,  for  which  I  paid  six 
hundred  guineas,  with  all  my  furniture,"  etc. 
The  testator  died  seized  in  fee  of  the  chambers 
in  Albany,  and  of  no  other.  Stapleton,  under 
whom  the  defendant  claimed,  and  who  was  a 
stranger  in  blood  to  the  testator,  entered  into 
the  possession  of  the  chambers,  and  died 
about  eleven  years  afterwards.  The  lessor  of 
the  plaintiff  was  the  only  surviving  trustee 
under  the  will.  It  was  held  that  the  words 
which  the  testator  used  in  this  codicil  were  not 
sufficient  to  take  the  fee  simple  from  the  heirs 
at  law.  Doe  v.  Parrail.  3  B.  &  Ad.  469,  23  E. 
C.  L.  121. 

My  Estate.  —  Under  Civ.  Code  Cal.,  §  1402, 
the  words  "  my  estate,"  in  a  will,  have  been 
held  to  relate  to  what  the  testator  owned  and 
could  dispose  of.  Mumford's  Estate,  Myr. 
Prob.  (Cal.)  133. 

My  House.  —  A  house  insured  was  described 
in  the  application  as  "  my  house  in  which  I 
reside,"  and  in  the  policy  as  "  his  two-story 
frame  dwelling  house."  The  assured  was  in 
possession  under  a  contract,  and  had  partly 
paid  for  the  house,  but  had  not  received  his 
deed.  It  was  held  that  there  was  no  mis- 
description. /Etna  F.  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385,  30  Am.  Dec.  90. 

"  My  house,"  where  there  are  two  answer- 
ing the  description  given.  See  Gardiner  v. 
Jewers,  W.  N.  (72)  35. 

My  Property.  (See  also  Property.)  —  A 
testator's  will  contained  the  following  devise: 
"  My  property,  after  my  debts  are  paid,  I  leave 
and  bequeath  to  my  beloved  wife,"  etc.  It 
was  held  that  this  passed  the  whole  of  the 
testator's  property,  both  real  and  personal,  in 
fee  to  his  wife.  Jackson  v.  Housel,  17  Johns. 
(N.  V.)  281,  Spencer,  C.  J.,  saying:  "  The 
question  turns  upon  the  term  '  my  property;  ' 
whatever  that  was,  he  devised  it  to  his  wife. 
The  devisor  gave  her  all  his  property.  There 
is  nothing  to  limit  the  devise  to  any  species  of 
property  or  to  any  proportion  of  il;  all  the 
testator's  property  must  pass,  or  none  of  it." 

A  bequest  of  "  all  the  residue  of  my  per- 
sonal estate,"  etc.,  will  pass  property  subject 
to  a  general  power  of  appointment.  Chandler 
■l.  Pocock,  15  Ch.  D.  491,  affirmed  16  Ch  D.  648. 

A  will  contained  a  bequest  of  "  half  of  my 
property  at  Rothschilds'  bank."  At  the  time 
of  the  making  of  the  will  and  at  the  lime 
of  his  death  the  testator  had  at  Rothschilds' 
bank  in  Paris  a  cash  balance  and  certificates 
of  French  shares,  some  inscribed  and  some  of 
them  transferable  by  delivery,  which  were  de- 
posited with  the  bankers,  who  received  the 
dividends  and  carried  them  to  the  testator's 
credit.  It  was  held  that  "  half  of  my  prop- 
erty "  meant  half  of  both  the  cash  balance  and 
the  shares.  In  re  Prater,  37  Ch.  D.  481,  re- 
versing 36  Ch.  D.  473. 

My  Wife.  —  See  Wife. 

My  Son.  —  See  Son. 

1.  Myelitis.  —  See  Wabash  Western  R-Co-z/. 
Friedman,  41  111.  App.  273. 
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Definitions. 


MYSELF.  —  See  note  i. 

MYSTERY.  In  statutes  that  require  an  indictment  to  state  the  defend- 
ant's estate,  degree,  or  mystery,  the  term  "  mystery"  means  the  defendant's 
trade,  art,  or  occupation,  such  as  merchant,  mercer,  tailor,  painter,  clerk,  school- 
master, laborer,  or  the  like.  If  the  defendant  has  two  trades,  the  degree  or 
"  mystery  "  must  be  stated  as  that  to  which  he  was  entitled  at  the  time  of  the 
indictment.2 

MYSTIC  WILL.  —  In  Louisiana,  a  mystic  will  is  a  will  under  seal.3 
NAKED.  —  See  note  4. 

NAKED  DEPOSIT.  —  See  the  titles  BAILMENTS,  vol.  3,  p.  732 ;  DEPOSIT. 

vol.  9,  p.  279. 

NAKED  POWER.  (See  also  the  titles  Agency,  vol.  1,  p.  1217;  Powers.) 
—  A  power  simply  collateral  and  without  interest,  or  naked  power,  an  author- 
ity given  to  a  mere  stranger  to  dispose  of  an  interest  in  which  he  had  not 
before,  nor  has  by  the  instrument,  any  estate  whatsoever.5  It  is  a  right  or 
authority  disconnected  from  any  interest  of  the  donee  in  the  subject-matter.6 


1.  Myself.  —  Where  a  promissory  note  was 
made  payable  "  to  the  order  of  myself,"  and 
there  were  two  names  as  payors  lo  the  note, 
it  was  held  that  parol  evidence  w,is  admissible 
to  show  who  was  meant  by  myself.  Jenkins 
v.  Bass,  88  Ky.  397.  See  generally  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  112-118. 

2.  Mystery.  —  State  v.  Bishop,  15  Me.  122. 

3.  Mystic  Will. —  Hart  v.  Thompson,  15  La. 
88;  Stafford  v.  Villain,  10  La.  319. 

4.  Naked  Girls.  —  Publishing  phoiographs  of 
girls  bare  to  the  waist  will  not  support  an  in- 
dictment for  publishing  obscene  pictures  of 
naked  girls.  Com.  v.  Dejardin,  126  Mass. 
47- 

Naked  Authority.  (See  also  the  titles  Agency, 
vol.  1,  p.  930;  Executors  and  Administra- 
tors, vol.  11,  p.  720;  Powers.)  — In  Smith  w. 
Henning,  10  W.  Va.  637,  it  was  said:  "A 
naked  authority  is  when  a  man  devises  that 
his  executors  shall  sell  his  lands;  or  orders 
that  his  lands  shall  be  sold  by  his  executors; 


or  appoints,  constitutes,  and  empowers  A  and 
B,  whom  he  makes  his  executors  of  his  last 
will,  to  sell,  let,  or  set  to  sale  his  estate." 
Quoting  Powell  on  Devises  (3d  Am.  ed.)  193. 

Naked  Possibility.  —  In  McCall  v,  Hampton, 
98  Ky.  166,  it  was  said:  "  Notwithstanding 
the  thing  is  not  in  esse,  the  learned  author  [Mr. 
Pomeroy]  says  that  there  is  acquired  at  once  a 
present  equitable  right  over  the  future  pro- 
ceeds of  the  expectancy.  Here  we  have  the 
assignee  or  vendee  taking  a  present  right  in 
a  thing  not  in  existence,  and  in  the  proceeds 
of  an  expectancy  which  may  never  materialize. 
To  reach  his  conclusion,  he  utterly  disregards 
the  legal  significance  of  the  words  '  naked 
possibility  or  expectancy.'  They  import  a 
hope  of  succession,  but  not  a  certainly,  as 
implied  by  the  statement  that  they  were 
sure  to  ripen  into  a  property  right."  See  also 
Expectancy,  vol.  12,  p.  392. 

5.  Naked  Power.  —  Bergen  v.  Bennett,  1  Cai. 
Cas.  (N.  Y.)  15. 

6.  Clark  v.  Hornthal,  47  Miss.  434. 
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I.  Definition,  305. 
II.  Name  Has  Two  Members,  306. 

III.  Christian  Name,  306. 

IV.  Middle  Name  or  Initial  Unimportant,  307. 
V.  Initials,  308. 

VI.  Presumption  that  Letter  Constitutes  Name,  308. 

VII.  Abbreviations,  Corruptions,  Derivations,  and  Prefixes,  309. 

VIII.  Junior  and  Senior,  310. 

IX.  Words  of  Identification,  311. 
X.  Change  of  Name,  311. 
XI.  Married  Women,  312. 
XII.  Marriage  under  Fictitious  Name,  312. 

XIII.  Sex,  312. 

XIV.  Right  of  Property  in  Name,  312. 

XV.  Doctrine  of  Idem  Sonans,  313. 

1.  Statement'  of  Rule,  313. 

2.  How  Question  Determined,  317. 

3.  Names  Beginning  with  Different  Letters,  318. 

CROSS-REFERENCES. 

See  also  the  titles  AGENCY,  vol.  1,  p.  930;  DEEDS,  vol.  9,  p.  87;  FORGERY, 
vol.  13,  p.  1081;  IDENTITY,  vol.  15,  p.  918;  PAROL  EVIDENCE,  post; 
PARTNERSHIP;   RECORDING   ACTS;    TRADEMARKS ;  WAR- 
RANTS.    And  see  SPELLING. 
As  to  Names  on  Ballots,  see  the  title  ELECTIONS,  vol.  10,  p.  552. 
Names  of  Bastards,  see  the  title  BASTARDY,  vol.  3,  p.  894. 
Names  of  Corporations,  see  the  title  CORPORATIONS  (PRIVATE),  vol. 
7,  P-  685. 

Names  of  Divorced  Women,  see  the  title  DIVORCE,  vol.  9,  p.  854. 

Fictitious  or  Assumed  Names,  see  the  titles  BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES,  vol.  4,  p.  65;  DEEDS,  vol.  9,  p.  87;  FIRE 
INSURANCE,  vol.  13,  p.  86;  FORGERY,  vol.  13,  p.  1081;  LIFE 
INSURANCE,  vol.  19,  p.  39. 

Mistakes  of  Legatees  in  Wills,  see  the  title  WLLLS. 

Right  to  Name  a  Child,  see  the  title  PARENT  AND  CHILD,  post. 

Unlawful  Assumption  and  Use  of  Names,  see  the  titles  FALSE  PRE- 
TENSES AND  CHEATS,   vol.   12,  p.   792;  FORGERY,  vol.  13, 
p.  1081;  TRADEMARKS. 
For  matters  of  PROCEDURE,  see  the  title  NAMES,  14  Encyc.  of  Pl.  and  Pr. 
270. 

I.  Definition.  — A  name  is  a  word  to  designate  a  person  or  thing.1  A 
man's  name  is  the  designation  by  which  he  is  distinctly  known  in  the 
community.2 

1.  General  Definition.  —  Miller  v.  George,  30  George,  30  S.  Car.  528.  See  also  People  v. 
S.  Car.  528.  Ferguson,  8  Cow.  (N.  Y.)  102. 

2.  Personal    Names.  —  Laflin,   etc.,    Powder         A  name  is  the  title  used  for  the  identifica- 
Co.  v.  Steytler,   146  Pa.  St.  434;  Miller  v.      tion  of  an  individual,  and  the  intent  of  its  re- 
al C.  of  L.— 20  305  Volume  XXI. 
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NAME. 


Christian  Name. 


Misspelling.  —  The  misspelling  of  a  name  is  unimportant  if  the  resemblance 
to  the  true  name  is  sufficient  for  identification.1 

II.  Name  Has  Two  Members.  —  At  common  law,  the  name  of  an  individual 
consists  presumptively  of  one  Christian,  baptismal,  or  given  name,  and  one 
surname,  family  name,  or  patronymic.3 

III.  Christian  Name.  —  The  name  usually  conferred  upon  a  person  in 
infancy  by  his  parents,  referred  to  in  the  old  books  as  "  the  name  of  bap- 
tism,"  and  used  to  distinguish  him  from  others  having  the  same  patronymic, 
which  it  precedes,  is  his  "  Christian  name."3  There  is  no  presumption  of 
law  that  any  name  is  used  exclusively  as  a  Christian  name  and  not  as  a  sur- 
name, or  vice  versa:1  Wiiere  a  party  has  more  than  one  Christian  name  and 
elects  to  be  known  by  another  than  the  first,  such  name  is,  to  all  intents,  his 
Christian  name.5  So  a  party  may  be  known  by  a  Christian  name  other  than 
that  given  to  him  in  baptism.0 

on  parents  to  baptize  their  children,  the 
Christian  name  may  be  as  often  changed  as 
the  palronymic.  Charleston  v.  King,  4  Mc- 
Cord  L.  (S.  Car  )  487. 

That  Only  One  Christian  or  Baptismal  Name  is 
recognized  by  the  common  law,  see  Skidmore 
v.  Vaudstevan,  Cro.  Eliz.  56;  Loyd's  Case, 
Nov.  135;  Rex  v.  Newman,  1  Ld.  Raym.  562; 
Claliin  v.  Chicago,  178  111.  549;  Nolan  v.  Tay- 
lor, 131  Mo.  224;  Carrall  v.  State,  53  Neb.  432. 
And  see  infra,  this  title,  Middle  Name  or  Initial 
Unimportant. 

The  Omission  of  the  Christian  Name  of  a  parly 
in  pleadings  is  a  fatal  defect.  Cooper  v. 
Griffin,  13  Ind.  App.  212;  Bascom  v.  Toner,  5 
Ind.  App.  229.  See  also  the  title  Names,  14 
Encyc.  of  Pl.  and  Pr.  270. 

Parol  Evidence  —  Christian  Name.  ■ —  In  Cleve- 
land v.  Burnham,  64  Wis.  347,  it  was  held  that 
a  mistake  in  the  Christian  name  of  a  grantee 
or  person  to  whom  any  instrument  was  made 
might  be  proved  by  parol.  See  also  the  title 
Parol  Evidence,  post. 

Corporations  —  Georgia  Statute.  —  The  Act  of 
Georgia  of  1850,  which  declared  that  all  mis- 
nomers in  writs,  petitions,  bills,  or  other  judi- 
cial proceedings  on  the  civil  side  of  the  court 
might  be  amended  and  corrected  on  motion 
instanier,  was  not  limited  or  restricted  by  the 
insertion  of  the  words  "  whether  in  the 
Christian  name  or  surname,"  in  Code  Ga. 
1882,  §  3483  (2  Code  1895,  §  5102).  The  term 
"  Christian  name  "  is  used  in  the  sense  of 
"  given  name,"  and  includes  the  name  given 
to  a  corporation  by  the  legislature.  Johnson 
v.  Central  R.,  etc  ,  Co.,  74  Ga.  397. 

4.  No  Presumption  as  to  Use  of  Name  as  Christian 
Name  or  Surname.  —  Scott  v.  Soans,  3  East  ill ; 
Gabe  v.  Slate,  6  Ark.  519;  State  v.  Bayonne, 
23  La.  Ann.  78. 

5.  Christian  Name  by  Which  Known.  —  U.  S. 
v.  Winter,  13  Blatchf.  (U.  S.)  276;  Nolan  v. 
Taylor,  131  Mo.  224;  Steinmann  v.  Strimple, 
29  Mo.  App.  478;  Carrall  v.  State,  53  Neb. 
432. 

But  in  Massillon  Engine,  etc.,  Co.  v.  Hold- 
ridge,  68  Minn.  394,  it  was  held  that  S.  Hold- 
ridge  and  C.  S.  Holdridge  were  not  the  same 

name. 

6.  Christian  Name  Other  than  Baptismal  Name. 

—  The  name  which  a  man  "  always  went  by," 
which  he  declared  to  be  his  name  in  a  dying 
declai  ation,  and  by  which  his  mother  knew 
him,  may  be  deemed  his  right  name,  notwith- 
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quiremsnt  in  full  is  certainty  of  such  identifi- 
cation. Laflin,  etc.,  Powder  Co.  v.  Steytler, 
116  Pa.  St.  443. 

Where  Identity  Certain,  Variance  in  Name  Im- 
material. —  Patterson  v.  Walton,  119  N.  dr. 
500;  Gibbs  v.  Fuller,  66  N.  Car.  116. 

Investment  in  His  Own  Name.  — See  Carpenter 
v.  Carpenter,  12  R.  I.  548,  staled  under  In,  vol. 
16,  p.  128. 

1.  Misspelling  Unimportant.  —  Clark  v.  Groce, 
16  Tex.  Civ.  App.  453;  State  v.  Everitt,  14 
Wash.  574  See  also  Spelling,  and  see  infra, 
this  title.  Doctrine  of  Idem  So  nans. 

Clerical  errors  in  signing  proper  names  will 
be  disregarded.    Pope  v.  Kirchner,  77  Cal.  152. 

Baiter  for  Butler  has  been  held  to  be  an  im- 
miterial  misspelling.  Hermann  v.  Butler,  59 
111  225. 

A  mistake  in  a  verdict  by  writing  the  de- 
fendant's name  "Farmneis"  instead  of 
"  Frarnness  "  was  held  to  be  immaterial. 
State  v.  Framnsss,  43  Minn.  490. 

A  clerical  mistake  changing  a  single  letter 
of  the  plaintiff's  name  in  a  published  sum- 
mons by  printing  her  first  name  "  Berlah  "  in- 
stead of  "  B^ulah  "  is  not  material.  Lane  v. 
Innes,  43  Minn.  137. 

Clerical  Errors  Question  for  Jury.  —  Roe  v. 
Doe,  32  Ga.  39.  See  also  the  title  Identity, 
vol.  15,  p.  918. 

Land-office  Proceedings.  —  The  commissioners 
may  correct  an  error  in  a  land  certificate  stat- 
ing wrongly  the  Christian  name  of  the  owner, 
and  miy  do  this  where  a  patent,  since  returned 
for  cancellation,  h  as  issued  in  the  wrong  name. 
Bell  v.  Hearne,  19  How.  (U.  S.)  252. 

2.  Two  Members.  —  Scofield  v.  Jennings,  68 
Ind.  233;  Vawter  v.  Gilliland,  55  Ind.  278; 
Stever  v.  Brown,  119  Mich.  196;  Enewald  v. 
Olsen,  39  Neb.  65;  Frank  v.  Levie,  5  Robt.  (N. 
V.)  ^99:  Ru?s  v.  Stratton,  (N.  Y.  Super.  Ct. 
Gen".  T.)  11  Misc.  (N.  Y  )  568. 

Whether  a  Person  Has  One  or  Two  Names  is  a 
question  of  fact.  Brashears  v.  Stothard,  Litt. 
S?l  Cas.  (Ky.)  209. 

A  Negro  during  the  period  of  slavery  fre- 
quently had  but  one  name.  See  Boyd  v.  State, 
7  Cold  w.  (Tenn.)  69. 

3.  Change  in  Christian  Name.  —  The  old  Eng- 
lish doctrine  was  that  "  a  man  cannot  have 
two  names  of  baptism,  as  he  may  have  divers 
surnames."  Co.  Litt.  3a.  But  it  seems  that 
in  the  United  States,  where  there  is  no  union 
between  church  and  state,  and  no  obligation 
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Unimportant. 


IV.  Middle  Name  or  Initial  Unimportant.  —  It  is  generally  held  that  the 
law  does  not  recognize  a  middle  name,  and  therefore  in  a  legal  instrument  an 
omission  of  the  middle  name  or  initial,  or  a  mistake  in  such  name  or  initial,  or 
the  insertion  of  a  middle  initial  in  a  name  which  has  only  two  members,  is  of 
no  importance.1  But  this  doctrine  that  the  middle  name  or  initial  is  no  part 
of  the  name  and  therefore  is  of  no  importance  is  not  universal.  It  is  repudi- 
ated in  Massachusetts,'1  and  in  some  other  jurisdictions  the  courts  seem 
inclined  to  attach  more  importance  to  the  middle  name  or  initial  than  the 
doctrine  allows,3  and  some  courts  hold  that  while  it  is  not  necessary  to  give 


standing  he  may  have  had  a  different  name  of 
baptism.    Binfield  v.  State,  15  Neb.  484. 

In  Hommel  v.  Devinney,  39  Mich.  522,  a 
deed  purporting  to  have  been  made  by  William 
Hommel  was  sustained  as  the  deed  of  Wen- 
delin  Hommel  on  evidence  that  the  grantor 
was  known  by  the  former  name  and  answered 
to  it. 

1.  Middle  Name  or  Initial  Unimportant  —  United 
State's.  —  Dunn  v.  Games,  1  McLean  (U.  S.) 
321;  Mutual  L.  Ins.  Co.  v.  Doherty.  77  Fed. 
Rep.  853;  Keene  v.  Meade,  3  Pet.  (U.  S.)  7; 
Games  v.  Stiles,  14  Pel.  (U.  S.)  327. 

Alabama.  —  Edmundson  v.  State,  17  Ala. 
179,  52  Am.  Dec.  169;  Pace  v.  State,  69  Ala. 
231,  44  Am.  Rep.  513;  Rooks  v.  State,  83 
Ala.  80. 

Arkansas.  —  State  v.  Smith,  12  Ark.  622,  56 
Am.  Dec.  287;  Fincher  v.  Hanegan,  59  Ark. 
151. 

California.  —  People  v.  Ferris,  56  Cal.  442. 

Georgia.  —  Clements  v.  Wheeler,  62  Ga.  53; 
Banks  v.  Lee,  73  Ga.  25;  Hicks  v.  Riley,  83 
Ga.  332. 

Illinois.  —  Thompson  v.  Lee,  21  111.  242; 
Erskine  v.  Davis,  25  111.  251;  Miller  v.  People, 
39  III.  457;  Bletch  v.  Johnson,  40  111.  116; 
Humphrey  v.  Phillips,  57  111.  133;  Tucker  v. 
People,  122  111.  583;  Claflin  v.  Chicago,  178 
111.  549;  Beattie  v.  National  Bank,  174  111.  571, 
66  Am.  St.  Rep.  318,  69  111.  App.  632;  Lang- 
don  v.  People,  133  111.  382. 

Indiana.  —  Harris  v.  Muskingum  Mfg.  Co., 
4  Btackf.  (Ind.)  267,  29  Am.  Dec.  372;  Morgan 
v.  Woods,  33  Ind.  24.;  Hughes  v.  Sellers,  34 
Ind.  337;  Choen  v.  State,  52  Ind.  347,  21  Am. 
Rep.  179;  Schofield  v.  Jennings,  68  Ind.  232; 
Ross  v.  State,  116  Ind.  495. 

Iowa.  —  Hendershott  v.  Thompson,  1  Morr. 
(Iowa)  186;  State  v.  Bowman,  78  Iowa  519; 
Nicodemus  v.  Young,  90  Iowa  428. 

Kansas. — Sparks  v.  Sparks,  51  Kan.  195. 

Missouri.  —  Smith  v.  Ross,  7  Mo.  463;  Slate 
v.  Martin,  10  Mo.  391;  State  v.  Moore,  61  Mo. 
276;  Phillips  v.  Evans,  64  Mo.  23;  Nolan  v. 
Taylor,  131  Mo.  224;  State  v.  Black,  12  Mo. 
App.  531. 

New  Hampshire.  —  Wood  v.  Fletcher,  3  N. 
H.  61;  Hart  v.  Lindsey,  17  N.  H.  235,  43  Am. 
Dec.  597;  King  v.  Hutchins,  28  N.  H.  580. 

New  Jersey.  —  Bowen  v.  Mulford,  10  N.  J. 
L.  230;  Dilts  v.  Kinney,  15  N.  J.  L.  130. 

New  York.  —  Roosevelt  v.  Gardinier,  2  Cow. 
(N.  Y.)  463;  Franklin  v.  Talmadge,  5  Johns. 
(N.  Y.)  84;  Milk  v.  Christie,  1  Hill  (N.  Y.I  102; 
Van  Voorhis  v.  Budd,  39  Barb.  (N.  Y.)  479; 
Fink  v.  Manhattan  R.  Co.,  (C.  PI.  Gen.  T.)  24 
Abb.  N.  Cas.  (N.  Y.)  81,  15  Daly  (N.  Y.)  479, 
18  Civ.  Pro.  (N.  Y.)  141 ;  People  v.  Lake,  1 10 
N.  Y.  61;  Gotobed's  Case,  6  City  Hall  Rec. 
(N.  Y.)  25. 


Pennsylvania.  —  Bratlon  v.  Seymour,  4  Walts 
(Pa.)  329;  Paul  v.  Johnson,  9  Phila.  (Pa.)  32, 
29  Leg.  Int.  (Pa.)  4. 

Texas.  —  McKay  v.  Speak,  8  Tex.  376;  Dodd 
v.  State,  2  Tex.  App.  58;  Sullivan  v.  Slate,  6 
Tex.  App.  333,  32  Am.  Rep.  580;  Davis  v. 
State,  37  Tex.  Crim.  218,  Masterson  v.  Young, 
(Tex.  Civ.  App.  1899)  48  S.  W.  Rep.  mo. 

Vermont.  —  Alexander  v.  Wilmorih,  2  Aik. 
(Vt.)4i3;  Isaacs  v.  Wiley,  12  Vt.  674;  Wal- 
bridge  v.  Kibbee,  20  Vt.  545;  Allen  v.  Taylor, 
26  Vt.  599. 

Washington.  —  Felker  v.  New  Whatcom,  16 
Wash.  178. 

West  Virginia.  —  Long  v.  Campbell,  37  W. 
Va.  665. 

Canada.  —  Vance  v.  Wray,  3  U.  C.  L.  J.  69; 
Thompson  v.  Oviatt,  7  N.  Bruns.  118. 

Compare  Moynahan  v.  People,  3  Colo.  367. 

2.  Middle  Name  or  Initial  Important. —  In 
Parker  v.  Parker,  146  Mass.  321,  it  was  said: 
"  In  this  commonwealth  a  middle  name  or 
initial  is  held  to  be  a  part  of  the  name  of  a 
person,  and  cannot  be  disregarded.  Com.  v. 
Shearman,  11  Cush.  (Mass.)  546;  Terry  v.  Sis- 
son,  125  Mass.  560.  The  name  E.  T.  Shepard 
imported  a  different  person  from  E.  S.  Shepard. 
Com.  v.  Buckley,  145  Mass.  181."  See  also 
Com.  v.  Perkins,  1  Pick.  (Mass.)  388;  Com.  v. 
Hall,  3  Pick.  (Mass.)  262;  Com.  v.  McAvoy, 
16  Gray  (Mass.)  235. 

But  in  Masonic  Bldg.  Assoc.  v.  Brovvnell, 
164  Mass.  307,  it  was  held  that  a  mistake  in 
the  middle  initial  of  a  name,  or  the  insertion 
of  a  middle  initial  when  the  name  has  none,  in 
describing  a  person  whose  estate  is  assessed 
for  a  betterment,  is  not  such  an  error  as  will 
defeat  the  assessment. 

3.  Different  Rule  in  England. —  See  Kinnersley 
v.  Knott,  13  Jur.  658,  7  Dowl.  &  L.  128;  Nash 
v.  Collier,  5  Dowl.  &  L.  3,1;  Charter  v. 
Charter,  L.  R.  2  P.  &  D.  323. 

In  Maine  ihe  doctrine  that  the  middle  name 
is  unimportant  does  not  seem  to  prevail. 
Stale  v.  Dresser,  54  Me.  569;  State  v.  Homer, 
40  Me.  438;  Dutton  v.  Simmons,  65  Me.  583,  20 
Am.  Rep.  729. 

Minnesota. —  In  State  v.  Higgins,  60  Minn. 
1,  51  Am.  St.  Rep.  490,  it  was  held  that  the 
rule  that  the  middle  name  or  initial  was  not  a 
material  part  of  a  person's  name  did  not  apply 
when  the  first  name  was  not  given,  but  only 
its  initial;  and  further,  that  the  second  initial 
F.,  in  the  name  M.  F.  Higgins,  was  a  material 
part  of  the  name.  This  was  a  forgery  case 
See  also  Massillon  Engine,  etc.,  Co.  v.  Hold- 
ridge,  68  Minn.  394.  But  that  the  middle 
initial  or  name  is  not  generally  important,  see 
Slevvart  v.  Colter,  31  Minn.  385. 

In  Ohio  it  would  seem  that  a  middle  initial  is 
considered  part  of  the  name.    Price  v.  State, 
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the  middle  name  or  initial,  yet  if  either  be  given,  a  mistake  therein  constitutes 
a  fatal  variance.1 

V.  Initials.  —  The  practice  of  using  initial  letters  for  Christian  names  is 
very  common,  and  in  most  business  transactions  such  signatures  are  held  to 
be  valid.  And  the  same  is  true  when  the  name  of  a  person  is  spoken  of  or 
written  of  by  others.58  But  in  some  cases  initials  have  been  held  to  be 
insufficient.3 

VI  Presumption  that  Letter  Constitutes  Name.  —  When  a  party  or  third 
person  is  designated  in  a  pleading,  warrant,  or  indictment  by  a  surname  pre- 


19  Ohio  424:  Rockwell  v.  State,  12  Ohio  St.      debtor,  and  whose  Christian  name  has  the 

same  initial  letters.  Pinney  v.  Russell,  52 
Minn.  443.  See  also  the  titles  Recording 
Acts;  Records. 

But  the  record  of  a  judgment  against  William 
Mankedick  was  held  not  10  be  constructive 
notice  t  1  a  puichaser  in  good  faith  of  real 
estate  ot  which  H.  W.  Hankedick  was  the  re- 
mote grantor  that  the  judgment  was  against 
H.  W.  Mankedirk  and  a  lien  upon  the  land. 
Johnson  v.  Hess,  126  Ind.  298. 

Name  in  Notice  of  Copyright.  —  See  the  title 
Copyright,  vol.  7,  p.  557. 

Limited  Partnership  —  Full  Name.  —  A  statute 
required  that  the  full  name  of  a  member  of  a 
limited  partnership  should  be  given.  It  was 
held  that  the  statute  was  complied  with  when 
a  man  signed  in  the  form  used  by  him  in  busi- 
ness and  by  which  he  was  known  in  the  com- 
munity, although  it  consisted  of  the  surname 
and  initials.  Laflin,  etc.,  Powder  Co.  v. 
Steytler,  146  Pa.  St.  434.  See  also  Gearing  v. 
Carroll,  151  Pa.  St.  79. 

Warrant.  —  Where  an  affidavit  charging  a 
person  with  the  commission  of  a  crime  de- 
scribed the  accused  by  initials  merely,  the  first 
or  Christian  name  being  omitted,  and  a  war- 
rant was  issued  upon  such  affidavit,  also  de- 
scribing the  accused  by  initials  merely,  it  was 
held  that  such  warrant  was  not  void  for  that 
reason.  State  v.  Miller,  7  Ohio  Cir.  Dec.  552. 
See  also  the  title  Warrant. 

3.  Initials  Insufficient.  —  An  initial  letter  may 
denote  any  one  of  a  great  number  of  names, 
and,  unaided  by  proof  of  any  other  fact, 
designates  the  person  with  but  little  more 
certainty  than  if  the  name  abbreviated  by  the 
initial  were  wholly  omitted.  Russ  v.  Stratton, 
(N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  V.) 
568.  And  see  Vickery  v.  Burton,  6  N.  Dak. 
245. 

Petitions  for  a  Highway  signed  with  the 
initials  of  the  Christian  names  and  the  sur- 
names were  held  to  be  insufficient  under  a 
statute  which  required  the  names  of  the  own- 
ers of  land  affected.  Vawter  v.  Gilliland,  55 
Ind.  278.  See  also  the  title  Highways,  vol. 
15,  p.  362. 

Order  of  Publication.  —  In  Skelton  v.  Sackett, 
gi  Mo.  377,  it  was  held  that  an  order  of  publi- 
cation addressed  to  Q.  R.  Noland  instead  of 
Quinces  R.  Noland  was  not  sufficient  to  give 
jurisdiction  to  the  court. 

Elections  —  Initials  Only  Used  in  Ballots.  —  See 
the  title  Elections  vol.  10,  p.  723. 

Judicial  Notice.  —  See  the  title  Judicial 
Notice,  vol.  17,  p.  897.  note  3. 

Dogs  —  Name  of  Owner  Required  on  Collar  — 
Initials  Insufficient. —  Morey  Brown,  42  N. 
H.  373- 


427- 

Virginia.  —  In  Ming  v.  Gwatkin,  6  Rand. 
(Va.)  551.  a  variance  between  writ  and  declara- 
tion as  to  the  initial  of  a  middle  name  was 
held  to  be  fatal.  But  see  contra,  Dabneys  v. 
Knapp,  2  Gr.it t .  (Va.)  355. 

Recording  Acts.  —  Where  the  sufficiency  of 
registry  is  the  question  at  issue,  more  import- 
ance seems  to  be  attached  to  the  middle  name. 
See  Dutton  v.  Simmons,  65  Me.  583,  20  Am. 
Rep.  729;  Massey  v.  Noon,  1  Pa.  Super.  Ct. 
198;  Woods  v.  Reynolds,  7  W.  &  S.  (Pa.)  406: 
Hutchinson's  Appeal,  92  Pa.  St.  186;  Williams 
v.  Thomas,  18  Tex.  Civ.  App.  472.  But  com- 
pare Fincher  v.  Hanegan,  59  Ark.  151.  And 
see  the  title  Recording  Acts. 

1.  See  State  v.  Hughes,  1  Swan  (Tenn.)  261; 
State  v.  Dudley,  7  Wis.  664.  See  also  the  title 
Names,  14  Encyc.  of  Pl.  and  Pr.  276. 

2.  Initials — England.  —  Reg.  v.  Hartlepool, 
15  Jur.  1 158,  2  L.  M.  &  P.  666;  Reg.  v.  Avery, 
18  Q.  B.  576,  83  E.  C.  L.  576. 

United  States.  —  Bigelow  v.  Chatterlon,  10 
U.  S.  App.  267,  51  Fed.  Rep.  614;  U.  S.  v. 
Janes,  74  Fed.  Rep  543. 

Alabama.  —  Veasey  v.  Brigman,  93  Ala.  548. 

California.  —  Humboldt  Sav.,  etc.,  Soc.  v. 
Burnham,  111  Cal.  343. 

Illinois.  —  Weston  v.  Myers,  33  III.  432;  Lee 
v.  Mendell,  40  111.  359;  Casey  v.  People,  159 
111.  267;  People  v.  Lingle,  165  111.  66;  Clafiin 
v.  Chicago,  178  111.  553. 

Indiana.  — State  v.  Beck,  81  Ind.  501. 

Iowa.  —  Stoddard  v.  Sloan,  65  Iowa  680; 
Paxton  v.  Ross.  89  Iowa  661;  Byington  v. 
Moore,  62  Iowa  474;  State  v.  Van  Auken,  98 
Iowa  677. 

Kansas.  —  Ferguson  v.  Smith,  10  Kan.  402. 

Minnesota.  —  Kenyon  v.  Semon,  43  Minn. 
180;  Gardner  v.  McClure,  6  Minn.  250. 

Missouri.  —  Birch  v.  Rogers,  3  Mo.  227; 
Elting  v.  Gould,  96  Mo.  535;  Mosely  v.  Reily, 
126  Mo.  124. 

Nebraska. — German  Ins.  Co.  v.  Frederick, 
57  Neb.  538;  Oakley  v.  Pegler,  30  Neb.  628. 

Ohio.  —  State  v.  Miller,  7  Ohio  Cir  Dec.  555. 

Pennsylvania. — Jones's  Estate,  27  Pa.  St. 
338. 

Texas.  —  Cummings  v.  Rice,  9  Tex.  527. 

See  also  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  109,  261; 
Identity,  vol.  15,  p.  919;  and  see  the  title 
Names,  14  Encyc.  of  Pl.  and  Pr.  273. 

Record  —  Notice. — A  record  of  a  judgment 
against  one  whose  Christian  name  is  indicated 
only  by  initial  letters  is  effectual  to  put  upon 
inquiry  a  subsequent  purchaser  of  lands  the 
title  of  which  appears  of  record  in  a  person  of 
the   same  family  name  as   such  judgment 
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ceded  by  one  or  more  capital  letters  only,  the  court,  in  the  absence  of  evi- 
dence, will  not  presume  that  he  has  any  Christian  name  other  than  such  letter 
or  letters.1  It  was  formerly  held  that  this  presumption  would  be  indulged 
only  where  the  letter  given  was  a  vowel,2  but  under  more  recent  decisions  the 
rule  seems  to  be  established  that  a  consonant,  as  well  as  a  vowel,  will  be  pre- 
sumed to  be  an  entire  Christian  name.3 

VII.  Abbreviations,  Corruptions,  Derivations,  and  Prefixes.  —  Judicial 
notice  will  be  taken  of  the  ordinary  and  commonly  used  abbreviations  and 
equivalents  of  Christian  names,4  but  it  has  been  doubted  whether  this  rule 


1.  Letter  as  Name.  —  Lomax  v.  Landells,  6  C. 
B.  577,  6o  E.  C.  L.  577;  State  v.  Webster,  30 
Ark.  166;  Tweedy  v.  Jarvis,  27  Conn.  42; 
Fewlass  v.  Abbott,  28  Mich.  270;  Oakley  v. 
Pegler,  30  Neb  628;  Dana  v,  Fiedler,  12  N.  Y. 
40;  Burford  v.  McCue,  53  Pa.  St.  427;  Charles- 
ton v.  King,  4  McCord  L.  (S.  Car.)  487; 
Andrews  v.  Wynn,  4  S.  Dak.  40.  But  see 
Frank  v.  Levie,  5  Robt.  (N.  Y.)  599,  wherein  it 
was  said  that  the  law  does  not  recognize  a 
single  letter  as  a  name. 

In  Breedlove  v.  Nicolet,  7  Pet.  (U.  S.)  431, 
where  the  plaintiff  s  name  as  given  in  a  plead- 
ing was  "  J.  J.  Sigg,"  and  objection  thereto 
was  raised  for  the  first  time  on  writ  of  error, 
Marshall,  C.  J.,  said :  "  He  may  have  assumed 
the  letters  'J.  J.'  as  distinguishing  him  from 
other  persons  of  the  surname  of  Sigg.  Objec- 
tions to  the  name  of  the  plaintiff  cannot  be 
taken  advantage  of  afier  judgment  " 

"Ben,"  as  the  Christian  Name  of  a  Defendant  in 
an  indictment,  has  been  held  to  be  a  sufficient 
designation.  Burton  v.  State,  75  Ind.  477. 
And  see  also  People  v.  Ferguson,  8  Cow.  (N. 
Y.)  102. 

2.  Vowel  Initials.  —  Where  a  single  vowel 
immediately  precedes  a  surname,  the  court 
will  understand  such  vowel  to  be  the  Christian 
name  of  the  person  referred  to.  Kinnersley 
v.  Knott,  7  C.  B.  980,  13  Jur.  658,  62  E.  C.  L. 
980;  Nash  v.  Collier,  5  Dovvl.  &  L.  341;  Lomax 
v.  Landells,  6  C.  B.  577,  60  E.  C.  L.  577,  6 
Dowl.  &  L.  296.  See  also  Fewlass  v.  Abbott, 
28  Mich.  270. 

3.  Consonant  Presumed  to  Be  Name.  —  Reg.  v. 
Dale,  15  Jur.  657,  5  Eng.  L.  &  Eq.  360;  Kin- 
nersley  v.  Knott,  7  C.  B.  980,  62  E.  C.  L.  980, 
Tweedy  v.  Jarvis,  27  Conn.  45;  Perkins  v. 
McDowell,  3  Wyo.  328. 

4.  Abbreviations.  —  Goodell  v.  Hall,  112  Ga. 
436;  Jones's  Estate,  27  Pa.  St.  338.  See  also 
the  title  Abbreviations,  vol.  1,  p.  97. 

Instances. — Arch,  equivalent  to  Archibald, 
Rupert  v.  Penner,  35  Neb.  587;  Barna.,  Bar- 
ney, Barnabas,  McGregor  z.  Balch,  17  Vt.  562; 
Dan.  equivalent  to  Daniel,  Sparks  v.  Sparks, 
51  Kan.  195;  Eliza  equivalent  to  Elizabeth, 
Goodell  v.  Hall,  112  Ga.  436;  Hen.  equivalent 
to  Henry,  People  v.  Ferguson,  8  Cow.  (N.  Y.) 
106;  Jas.  equivaleni  to  James,  People  v.  Tis- 
d.ile,  1  Dougl.  (Mich.)  59;  Jo.  equivalent  to 
Joseph,  Com.  v.  O'Baldwin,  103  Mass.  210; 
Jock  or  Jack  equivalent  to  John,  Walter  v. 
State,  105  Ind.  589;  Polly  equivalent  to  Mary, 
Sowle  v.  Sowle,  10  Pick.  (Mass.)  376;  Com.  v. 
Terry,  114  Mass.  263;  Sally  equivalent  to 
Sarah,  Shelburne  v.  Rochester,  1  Pirk.  (Mass.) 
470;  Sam.  equivalent  to  Samuel,  People  v. 
Armstrong,  114  Cal.  570;  Th.  equivalent  to 
Thomas,  Ogden  v.  Gibbons,  5  N.  J.  L.  598. 
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Jane  and  Joan,  and  Jean  and  John,  are  given 
in  2  Roll.  Abr.  155,  as  being  well-recognized 
equivalents. 

See  further  the  title  Judicial  Notice,  vol. 
17,  p.  897. 

Susan  has  been  held  to  be  sufficient  for 
Susanna.  Trimble  v.  State,  4  Blackf.  (Ind.) 
438;  State  v.  Johnson,  67  N.  Car.  57. 

May  and  Mary. —  In  Kennedy  v.  Meniam,  70 
111.  228,  where  a  sheriff  made  a  retuin  upon  a 
summons  against  May  Louisa  Ismon  that  he 
had  served  the  summons  on  Maiy  Louisa  Is- 
mon, it  was  held  that  in  the  absence  of  proof 
to  the  contrary  the  court  would  hold  the  names 
to  indicate  two  dislinct  persons. 

Bart  and  Bartholomew.  —  In  Curtis  v.  Marrs, 
29  111.  508,  it  was  held  that  Bart  and  Bartholo- 
mew are  not  the  same  names,  and  it  will  not 
be  presumed,  without  averment,  that  the  first 
is  an  abbreviation  of  the  second  name. 

Harry  and  Henry,  —  In  Garrison  v.  People, 
21  111.  535,  it  was  held  that  Harry  and  Henry 
were  distinct  names. 

Geo.  —  Where  the  defendant  was  declared 
against  as  "  Geo.  Turner,"  a  plea  in  abate- 
ment alleging  that  his  Christian  name  was 
George,  and  not  "  Geo,"  was  held  to  be  good. 
Wilson  v.  Shannon,  6  Ark.  196 

The  Letters  "Mr."  placed  before  a  surname 
will  not  be  presumed  to  constitute  a  Christian 
name.  Gatty  v.  Field,  9  Q.  B.  431,  58  E.  C. 
L.  431. 

So  "  Mrs."  will  not  be  presumed  to  constitute 
a  Christian  name.  Kearsley  t.  Gibbs,  44  N. 
J.  L.  169.    See  also  Mrs.,  vol.  20,  p.  1079. 

Maj.  —  Where  an  indictment  for  forgery 
charged  that  the  name  forged  was  "  Major 
Vass,"  evidence  that  the  signature  was  "  Maj. 
Vase  "  was  held  to  constitute  no  variance,  the 
name  being  idem  sonans.  State  v.  Collins,  115 
N.  Car.  716. 

Rev.  —  In  Burford  v.  McCue,  53  Pa.  St.  427, 
il  was  held  to  be  error  to  submit  to  the  jury, 
without  other  proof,  the  question  whether  "  R. 
P.  O'Neil,"  who  executed  a  deed,  was  Rev. 
Patrick  O'Neil,  the  owner  of  the  land.  The 
court  said:  "  The  initials  preceding  a  sur- 
name in  a  signature  are  always  understood  to 
be  the  initials  of  a  name,  and  not  the  abbrevi- 
ation of  a  title,  unless  proved  to  be  the  former 
and  not  the  latter.  There  was  no  proof  at  all 
of  this.  As  the  case  stood,  therefore,  without 
proof  of  identity  to  submit  to  the  jury  as  a 
question  of  fact,  we  think  the  court  erred  in 
submitting  the  instrument  to  the  jury  at  all." 

Abbreviations  for  Names  of  Railroads.  —  De- 
cisions may  be  found  on  both  sides  of  the 
question  whether  courts  will  take  judicial 
notice  of  the  abbreviation  in  common  use  of 
the  name  of  a  railroad  (as  B.  &  O.  for  Balti- 
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ought  to  be  extended  to  surnames.1  So  where  two  names  have  the  same 
derivation,  or  when  one  is  an  abbreviation  or  merely  a  corruption  of  the 
other,  and  both  are  recognized  as  identical  by  common  usage,  though  differ- 
ing in  sound,  the  use  of  the  one  for  the  other  is  immaterial.2  Where  surnames 
having  a  prefix  are  ordinarily  written  with  an  abbreviation,  it  is  sufficient  to 
write  them  In  the  same  manner  in  a  pleading.3 

VIII.  Junior  and  Senior. —  Ordinarily  the  terms  "  junior,"  or  "  Jr.,"  and 
"  senior,"  or  "  Sr.,"  form  no  part  of  the  name,  and  their  addition  to  or  omission 
from  the  name  in  a  legal  instrument  is  immaterial  and  of  no  effect.4  But 
where  father  and  son  have  the  same  name  and  live  in  the  same  locality,  it  will 
be  generally  presumed,  in  the  absence  of  the  addition  of  "  junior"  to  the 
name,  that  the  father  is  meant.5    And  where  two  persons  residing  in  the 


more  and  Ohio).  See  the  tille  Judicial 
Notice,  vol.  17,  p.  897. 

The  abbreviation  "  M.  C.  R.  R."  has  been 
held  to  be  the  recognized  name  of  the  Michi. 
gan  Central  Railroad.  Ripley  v.  Case,  78 
Mich.  126,  18  Am.  St.  Rep.  428. 

Such  abbreviations  used  in  giving  evidence 
(Baltimore,  etc.,  R.  Co.  v.  Higgins,  69  111. 
App.  412)  or  in  the  record  of  the  trial  (Onion 
't  rust  Co.  v.  Atchison,  etc..  R.  Co.,  8  N.  Mex. 
159)  cannot  be  objected  to  afterwards. 

Statute  of  Frauds.  —  A  salesman  sold  bills  of 
goods  on  credit  and  indorsed  the  bills  "  O.  K. 
McR.,"  the  latter  letters  being  his  initials. 
It  was  held  that  the  indorsement  did  not  con- 
stitute an  agreement  or  memorandum  in  writ- 
ing within  the  meaning  of  the  statute  of  frauds, 
and  that  parol  evidence  was  not  admissible  to 
show  that  by  a  prevailing  custom  of  the  trade 
it  was  intended  by  the  indorsement  that  the 
salesman  should  be  answerable  to  his  em- 
ployer for  the  default  of  the  purchaser  in  mak- 
ing payment.  Salomon  v.  McRae,  9  Colo. 
App,  23.    See  also  the  title  Statute  of  Frauds. 

1.  Surname.  —  Fenton  v.  Perkins,  3  Mo.  144; 
Jones's  Estate,  27  Pa.  St.  338. 

2.  Corruptions  and  Derivations.  —  Gordon  v. 
Holiday,  1  Wash.  (U.  S.)  285;  Garrison  v.  Peo- 
ple, 2r  111.  538;  Trimble  v.  State,  4  Blackf. 
(Ind.)  438;  Wilkerson  v.  State,  13  Mo.  91,  53 
Am.  Dec.  137;  State  v.  Hutson,  15  Mo.  512; 
Owens  v.  State,  (Tex.  Crim.  1892)  20  S.  W. 
Rep.  558;  Goode  v.  State,  2  Tex.  App.  524. 

But  in  Owens  v.  State.  (Tex.  Crim.  1892)  20 
S.  VV.  Rep.  558,  it  was  said:  "  There  should 
be  some  proof  that  the  person  was  so  called. 
The  court  signs  the  bill  of  exceptions  taken  to 
the  introduction  of  testimony  with  the  ex- 
planation that  '  Lettie  '  is  the  contraction  for 
Letitia;  but  the  name '  Lettie  '  does  not  appear 
in  the  indictment  or  the  evidence,  and  courts 
cannot  take  judicial  notice  of  contractions  in 
names." 

Foreign  Names.  —  A  foreigner  resident  in  the 
United  States  may  be  indicted  under  a  name 
which  he  admits  is  the  English  equivalent  of 
his  name  in  his  native  tongue.  Alexander  v. 
Com.,  105  Pa.  St.  1. 

In  Augur  v.  Couture,  68  Me.  427,  it  was  held 
that  a  contract  was  binding  when  signed  by 
the  party  making  it,  though  he  had  used  an 
English  translation  of  a  French  name,  as  Seam 
for  Couture,  in  his  signature  thereto. 

Same  —  William  and  Wilhelm.  —  Bui  in 
Becker  v.  German  Mut.  F.  Ins.  Co.,  68  111. 
412,  the  defendant  was  sued  as  William  Becker 
on  a  note  signed  in  German  Wilhelm  Becker. 


The  court  held  that  the  names  were  different 
both  in  spelling  and  in  sound,  and  that  the 
variance  was  fatal,  notwithstanding  the  ad- 
mitted fact  that  Wilhelm  is  the  German  equiva- 
lent of  William. 

3.  State  v.  Kean,  10  N.  H.  347,  34  Am.  Dec. 
162.  Compare  Moynahan  v.  People,  3  Colo. 
367,  where  Fitz  Patrick  and  Fitzpatrick  were 
held  to  be  fatally  variant. 

To  write  a  surname  with  an  "  M\"  ^as 
"  M'Neal  "  instead  of  McNeal,  is  no  variance. 
Campbell  v.  Wolf,  33  Mo.  459. 

4.  Junior  and  Senior  Unimportant.  —  See 
Junior,  vol.  17,  p.  1036,  and  the  following  cases 
in  addition  to  those  there  cited:  Rex  v. 
Peace,  3  B.  &  Aid.  579,  5  E.  C.  L.  384;  Rex  v. 
Bailey,  7  C.  &  P.  264,  32  E.  C.  L.  505;  Hodg- 
son's Case,  1  Lewin  C.  C.  236;  Hays  v.  State, 
58  Ga.  35;  State  v.  Thompson,  19  Iowa  299; 
State  v.  Williams,  20  Iowa  99;  State  v.  Dank- 
wardt,  107  Iowa  704;  Stale  v.  Grant,  22  Me.  17.1 ; 
Com.  v.  Parmenter,  101  Mass.  211 ;  Neil  v. 
Dillon,  3  Mo.  59;  Steinberger  v.  State,  35  Tex. 
Crim.  492;  Clark  v.  Groce,  16  Tex.  Civ.  App. 
453;  Keith  v.  Ware,  6  Vt.  680. 

In  O'Bannon  v.  Saunders,  24  Gratt.  (Va.) 
138,  a  declaration  described  a  judgment  as 
against  John  S.  Barbour,  where  it  was  against 
John  S.  Barbour,  Jr.  It  was  held  that 
"  junior  "  was  no  part  of  the  name. 

Affidavit.  —  In  Babineau  v.  Babineau,  30  N. 
Bruns.  18,  the  omission  of  the  word  "  junior  " 
from  the  name  of  a  party  in  the  title  to  an 
affidavit  was  held  to  render  the  affidavit  bad. 

5.  Presumption  —  England.  —  Jarmain  v. 
Hooper,  6  M.  &  G.  827,  46  E.  C.  L.  827,  I 
Dowl.  &  L.  769,  7  Scott  N.  R.  663;  Stebbing 
v.  Spicer,  8  C.  B.  827,  65  E.  C.  L.  827;  Lepiot 
v.  Browne,  I  Salk.  7;  Singleton  v.  Johnson,  9 
M.  &  W.  67. 

Delaware.  — Bate  v.  Burr,  4  Harr.  (Del.)  130. 
Illinois.  —  Headley  v.  Shaw,  39  111.  354. 
Indiana.  —  Brown  v.  Benight,  3  Blackf.  (Ind.) 
39,  23  Am.  Dec.  373,  Allen  v.  State,  52  Ind. 
486. 

Maine.  —  State  v.  Grant,  22  Me.  171. 
Massachusetts.  —  Kincaid  v.  Howe,  10  Mass. 
203;  Com.  v.  Perkins,  1  Pick.  (Mass.)  388; 
Cobb  v.  Lucas,  15  Pick.  (Mass.)  1;  Zuill  v. 
Bradley,  Ouincy  (Mass.)  6;  Com.  v.  Beckley, 
3  Met.  (Mass.)  330. 

New  Hampshire.  —  State  v.  Vittum,  9  N.  H. 
519;  State  v.  Weare.  38  N.  H.  314. 

New  York.  —  Padgett  v.  Lawrence,  10  Paige 
(N.  Y.)  170,  40  Am.  Dec.  232;  Fleet  v.  Youngs, 
11  Wend.  (N.  Y.)  522;   People  r.  Collins,  7 
Johns.  (N.  Y.)  549. 
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same  place  have  the  same  Christian  name  and  surname,  and  one  of  them  uses 
the  addition  "  Jr.,"  or"  the  second,"  they  will  be  presumed  to  be  father 
and  son.1 

IX.  Words  of  Identification.  —  Though  the  name  of  a  party  or  third  per- 
son be  incorrectly  given,  yet  the  mistake  may  sometimes  be  cured  by  accom- 
panying words  of  identification.2 

X.  Change  of  Name.  —  At  common  law  a  man  may  lawfully  change  his 
name,  or  by  general  usage  or  habit  acquire  another  name  than  that  originally 
borne  by  him,  and  this  without  the  intervention  of  either  the  sovereign,  the 
courts,  or  Parliament;  and  the  common-law  rule,  unless  changed  by  statute, 
of  course  obtains  in  the  United  States.3 


North  Carolina.  —  Stevens,  v.  West,  6  Jones 
L.  (51  N.  Car.)  49. 

Vermont.  —  Brainard  v.  Slilphin,  6  Vt.  9,  27 
Am.  Dec.  532. 

In  State  v.  Vittum,  9  N.  H.  522,  it  was  said: 
"  The  words  '  junior,'  etc.,  in  the  case  of 
father  and  son,  although  strictly  speaking  not 
a  part  of  the  name,  become  so  connected  with 
it  that  they  serve  to  designate  the  son  from 
the  father,  as  much  as  Christian  names  ordi- 
narily distinguish  individuals  bearing  the 
same  surname  from  each  other,  and  much 
more  oftentimes  than  middle  names  do." 

But  in  Simpson  v.  Dix,  131  Mass.  179,  it  was 
held  that  where  a  conveyance  is  made  to  a 
grantee  of  a  certain  name,  and  there  are  two 
persons,  father  and  son,  of  that  name,  there 
is  no  presumption  and  the  matter  is  open  for 
evidence.  See  also  the  title  Deeds,  vol.  9,  p. 
132. 

Second  of  that  Name.  — ■  Where  the  ownership 
of  stolen  goods  wjs  laid  in  W.  R.,  "  the  second 
of  that  name,"  and  the  proof  showed  that  he 
was  generally  known  as  W.  R.,  Jr.,  it  was 
held  that  there  was  no  variance.  Com.  v. 
Parmeiter,  101  Mass.  211. 

1.  Cross  :•.  Martin,  46  Vt.  14,  where  a  deed 
from  Elijah  Gore,  of  Halifax,  to  Elijah  Gore, 
Jr.,  of  Halifax,  was  presumed  to  be  from 
father  to  son. 

2.  Words  of  Identification.  —  In  Schee  v.  La 
Grang',  78  Iowa  101,  it  was  held  that  a  notice 
and  petition  designating  the  defendant  as 
"  Charles  A.  Luckenbough, "  assignee  of  Ben- 
jamin G.  Unangst,  sufficiently  named  such 
assignee,  though  his  true  name  was  Charles 
A.  Lunkenbach.  See  also  State  r.  McComb, 
18  Iowa  49. 

So  where  John  C.  Hopkins  and  wife  were  de- 
fendants, the  wife's  initials  being  T.  P.  B., 
and  in  the  notice  they  were  given  as  P.  T.  B., 
but  she  was  further  designated  as  the  "  wife 
of  John  C.  Hopkins,"  the  court  held  that  such 
descriptive  words  were  sufficient  to  apprise  her 
that  she  was  the  person  intended.  Fanning 
v.  Krapfl,  68  Iowa  244. 

And  where  an  indictment  charged  the  de- 
fendant with  entering  upon  the  land  of  "  S. 
Sicily  Garrett,  wife  of  John  J.  Garrett,"  and 
the  evidence  showed  that  the  owner's  name 
was  Sicily  Garrett,  and  that  she  was  the  wife 
of  the  man  named,  the  variance  was  held  to 
be  immaterial.    Sewell  v.  State,  82  Ala.  57. 

3.  Right  to  Adopt  Any  Name  —  England.  — • 
Gould  v.  Barnes,  3  Taunt.  504;  Newton  v. 
Maxwell,  2  Cromp.  &  J.  216;  Rex  v.  Billings- 
hurst,  3  M.  &  S.  250;  Doe  t.  Yates,  5  B.  & 
Aid.  544,  7  E.  C.  L.  185. 
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United  States.  —  Linton  v.  Kittanning  Fiist 
Nat.  Bank,  10  Fed.  Rep.  897. 

Georgia. — Selman  v.  Shackelford,  17  Ga. 
615. 

Illinois.  —  Schoonhoven  v.  Gott,  20  111.  46, 
71  Am.  Dec.  247;  Lucas  v.  Farrington,  21  111. 
31;  Parmelee  v.  Raymond,  43  111.  App.  610; 
Graham  v.  Eiszner,  28  111.  App.  209. 

Indiana.  —  Schofield  v.  Jennings,  68  Ind. 
235- 

Kansas.  — Clark  v.  Clark,  19  Kan.  522. 
Michigan.  —  Watson  v.  Watson,  49  Mich. 
540. 

Minnesota.  —  Scanlan  v.  Grimmer,  71  Minn. 
351,  70  Am.  St.  Rep.  326. 

Nebraska.  —  Binfield  v.  State,  15  Neb.  490. 

New  York. — Snooks'  Petition,  2  Hilt.  (N. 
Y.)  568;  Bell  v.  Sun  Printing,  etc.,  Co.,  42  N. 
Y.  Super.  Ct.  570;  England  v.  New  York  Pub, 
Co..  8  Daly  (N.Y.)  375. 

South  Carolina.  —  Charleston  v.  King,  4  Mc- 
Cord  L.  (S.  Car.)  487. 

May  Be  Known  by  Two  Names.  —  A  man 
known  by  two  names  may  be  sued  by  either. 
Isaacs  v.  Mintz,  16  Daly  (N.  Y.)  468,  affirming 
(N.  Y.  City  Ct.  Gen.  T.)  11  N.  Y.  Supp.  423.  ' 

Where  a  person  is  as  well  known  by  one 
name  as  by  another,  the  use  of  either  name  is 
sufficient.  Gillespie-'.  Rogers,  146  Mass.  612; 
Jenny  v.  Zehnder,  101  Pa.  St.  296. 

Corporate  Name.  —  In  the  absence  of  special 
statute,  one  has  a  right  to  carry  on  business 
under  a  corporate  name.  Bryant  v.  Eastman, 
7  Cush.  (Mass.)  in. 

Estate  on  Condition  of  Changing  Name.  — 
Where  an  estate  is  devised  on  condition  that 
the  devisee  shall  change  his  name,  it  is  suffi- 
cient if  he  changes  it  within  a  reasonable  time, 
and  it  is  not  necessary  that  he  should  apply 
for  the  royal  sign  manual.  Davies  v.  Lowndes, 
1  Bing.  N.  Cas.  618,  27  E.  C.  L.  515. 

Statute  in  Affirmance  of  Common  Law.  —  It  has 
been  held  that  a  statute  providing  a  method 
by  which  a  person  may  change  his  name  is 
merely  in  affirmance  of  the  common  law;  but 
that  without  the  aid  of  such  act  a  man  may 
change  his  name  or  names,  first  or  last,  and 
when  his  neighbors  and  the  community  have 
acquiesced  and  recognized  him  by  his  new 
designation,  that  becomes  his  name.  Laflin, 
etc.,  Powder  Co.  v.  Steytler,  146  Pa.  St.  434. 

Act  of  Parliament  —  Whether  Original  Name  Is 
Lost. —  In  Leigh  v.  Leigh,  15  Ves.  Jr.  100,  it 
was  held  that  a  person  taking  a  new  name 
under  an  Act  Of  Parliament  did  not  thereby 
lose  his  original  name.  The  grant  by  Parlia- 
ment is  a  permission  and  not  an  obligation  to 
adopt  such  new  name. 
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XI.  Married  Women.  —  By  custom  a  woman  at  marriage  loses  her  own 
surname  and  acquires  that  of  her  husband.1 

XII.  Marriage  under  Fictitious  Name.  —  The  mere  fact  that  the  name 

under  which  a  person  assents  to  a  formal  contract  of  marriage  is  not  his  true 
name  does  not  affect  the  validity  of  the  marriage  even  though  it  was  preceded 
by  publication  of  banns.2  But  if  the  fictitious  name  be  used  in  furtherance 
of  a  fraudulent  scheme,  and  for  the  purpose  of  deceiving  as  to  identity,  it 
may,  together  with  the  attendant  circumstances,  render  the  marriage  voidable 
at  the  instance  of  the  innocent  party.3 

XIII.  Sex.  —  So  far  as  the  reported  cases  show,  the  courts  are  not  disposed 
to  indulge  a  presumption  as  to  sex  merely  from  the  nature  of  the  Christian 
name.  Thus,  it  has  been  held  that  the  name  "  Jo  "  does  not  designate  the 
sex  of  the  person  referred  to.'4  Nor  will  the  court  say,  as  a  matter  of  judicial 
knowledge,  that  the  Christian  name  Lawrence  does  not  designate  a  woman.5 

XIV.  Right  of  Property  in  Name.  —  At  common  law  there  is  no  property 
right  in  any  person  to  the  use  of  a  particular  name  as  a  surname,  to  the  extent 
of  enabling  him  to  prevent  the  assumption  of  the  same  name  by  another 
person.6    Nor  is  there  any  property  right  in  a  name  given  to  a  piece  of  real 

Courts'  Discretion.  —  Where  power  has  been 
conferred  upon  courts  to  change  a  person's 
name,  it  has  been  held  thai  the  exercise  of 
such  power  is  discretionary.  Matter  of  Ham- 
ilton, (C.  PI.)  10  Abb.  N.  Cas.  (N.  Y.)7g;  Mat- 
ter of  U.  S.  Mercantile  Reporting,  etc.  Agency, 
ris  N.  Y.  176;  Snook's  Petition,  2  Hilt.  (N. 
Y.)  566. 

Poor  District.  —  A  special  Act  of  Assembly 
which  changes  the  name  of  a  poor  district,  in 
connection  with  other  legislation,  is  not  within 
the  prohibition  of  the  constitution  against  the 
changing  of  names  of  persons  or  places. 
Com.  v.  Connell,  5  Lack.  Leg.  N.  (Pa.)  332. 

Devise  to  One  "  of  My  Name  and  Blood."  —  In  a 
devise,  a  remainder  was  limited  "unto  the  first 
and  nearest  of  my  kindred,  being  male  and  of 
my  name  and  blood,  thatshall  be  living,"  etc. 
The  complainant  was  of  the  testator's  blood, 
but  his  name  originally  was  not  that  of  the 
testator;  he  had,  however,  by  Act  of  Parlia- 
ment, been  allowed  to  change  his  name  to 
that  of  the  testator.  Lord  Eldon  held  that  he 
did  not  answer  the  description  of  the  devise. 
Leigh  v.  Leigh,  15  Ves.  Jr.  92. 

Consideration.  —  A  change  of  name  in  pur- 
suance of  a  promise  to  bequeath  a  certain  sum 
to  a  person  if  he  change  his  name  is  a  suffi- 
cient consideration  for  the  promise.  Babcock 
v.  Chase,  92  Hun  (N.  Y.)  264.  See  also  gen- 
erally the  titles  Debts  of  Decedents,  vol.  8,  p. 
1007;  Legacies  and  Devises,  vol.  18,  p.  732. 

1.  Wife  Takes  Husband's  Name.  —  See  the  title 
Husband  and  Wife,  vol.  15,  p.  812. 

In  Freeman  v.  Hawkins,  77  Tex.  498,  19  Am. 
St.  Rep.  769,  it  was  held  that  the  law  confers 
upon  a  wife  the  surname  of  her  husband  upon 
marriage. 

Where  the  defendant  in  an  action  was  the 
wife  of  G.  B.  L.,  and  she  was  described  in  the 
original  notice  and  the  officer's  return  of  ser- 
vice thereon  as  Mrs.  G.  B.  L..  but  her  own 
proper  name  wasOra  M.  L.,  and  judgment  by 
default  was  rendered  against  her  as  Ora  M. 
L.,  it  was  held,  in  the  absence  of  a  showing 
that  she  was  not  equally  well  known  by  both 
names,  thatshe  could  not  assail  the  judgment 
in  a  collateral  proceeding  on  the  ground  that 
the  notice  had  not  been  served  upon  her. 


Peterson  v.  Little,  74  Iowa  223.  See  also 
Ansley  v.  Green,  82  Ga.  181. 

Question  for  Jury.  —  Though  a  statute  per- 
mits the  description  of  persons  in  indictments 
by  one  or  more  of  the  initials  of  the  Christian 
name,  and  also  permits  the  use  of  either  of 
two  names  by  which  a  person  is  equally  well 
known,  yet  it  is  error  :o  rule  as  matter  of  law 
that  a  person  is  correctly  described  as  "  Mrs. 
C.  Davis,"  because  it  is  shown  that  her  hus- 
band's name  is  C.  Davis,  this  being  a  question 
of  fact.  Davis  v.  State,  (Tex.  App.  1899)  n  S. 
W.  Rep.  647. 

Use  of  Husband's  Name  with  Prefix  "  Mrs."  to 
Designate  Wife  Allowable.  —  Carrall  v.  State,  53 
Neb.  431. 

Widow  Using  Husband's  Initials  May  Sue  in 
That  Name. —  Deets  v.  Smith,  6  Kan.  App.  601. 

Baptismal  Name.  —  Obligations  and  convey- 
ances executed  by  and  to  a  married  woman  in 
her  baptismal  name  are  valid.  Lane  v. 
Duchac,  73  Wis.  646. 

Use  by  Divorced  Peeress  of  Title.  —  Where  the 
marriage  of  a  commoner  with  a  peer  of  the 
realm  has  been  dissoh'ed  by  decree  at  the  in- 
stance of  the  wife,  and  she  afterwards,  on 
marrying  a  commoner,  contin ues  to  use  the 
title  she  acquired  by  her  first  marriage,  she 
does  not  thereby,  though  having  no  legal  right 
10  the  user,  commit  such  a  legal  wrong  against 
her  former  husband,  or  so  affect  his  enjoy- 
ment of  the  incorporeal  hereditament  he  pos- 
sesses in  his  title,  as  to  entitle  him,  in  the 
absence  of  malice,  to  an  injunction  10  restrain 
her  use  of  the  title.  Cowley  v.  Cowley,  (1901) 
A.  C.  450. 

2.  Marriage  in  Fictitious  Name.  —  Rex  v.  Bil- 

lingshurst,  iM.&S  250;  Rex  v.  Burton-upon- 
Trent,  3  M."&  S.  537.  " 

3.  Use  with  Fraudulent  Purpose.  —  Rex  v. 
Burton-upon-Trent,  3  M.  &  S.  537;  Rex  9. 
Wroxton,  4  B.  &  Ad.  640,  24  E.  C.  L.  131.  See 
also  Rex  v.  Billingshurst,  3  M.  &  S.  259.  And 
see  the  title  Marriage,  vol.  19,  p.  1 184,  note. 

4.  No  Presumption  of  Sex  from  Name.  —  Craw- 
ford v.  Slye,  4  Cranch  (C.  C.)  457. 

5.  La  Molten  Archer,  4  E.  D.  Smith  (N.  Y.) 
46. 

6.  No  Property  Right  in  Name.  —  Du  Boulay 
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property,  or  to  a  private  dwelling,  which  would  warrant  an  injunction  against 
the  use  of  such  name  by  others,  in  connection  with  their  own  property.' 

XV.  Doctrine  of  Idem  Sonans —  1.  Statement  of  Rule.  —  The  absence  of  a 
set  of  definite  rules  for  the  spelling  and  pronunciation  of  the  names  of  persons, 
and  more  especially  of  surnames,  has  led  the  courts  to  the  adoption  of  a  prin- 
ciple known  as  "  the  rule  of  idem  sonans."  This  rule  may  be  stated  to  be 
that  absolute  accuracy  in  spelling  names  is  not  required  in  legal  documents 
or  proceedings,  either  civil  or  criminal;  that  if  the  name  as  spelled  in  the  doc- 
ument, though  different  from  the  correct  spelling  thereof,  conveys  to  the  ear, 
when  pronounced  according  to  commonly  accepted  methods,  a  sound  prac- 
tically identical  with  the  sound  of  the  correct  name  as  commonly  pronounced, 
the  name  as  thus  given  is  a  sufficient  designation  of  the  individual  referred 
to.  and  no  advantage  can  be  taken  of  the  clerical  error.58    The  question 


v.  Du  Boulay,  L.  R.  2  P.  C.  430,  17  VV.  R.  594, 
6  Moo.  P.  C.  C.  N.  S.  31,  38  L.  J.  P.  C.  35. 

Right  to  Use  of  Name. —  Every  man  has  the 
absolute  right  to  use  his  own  name  in  his  own 
business,  even  though  he  may  thereby  injure 
the  business  of  another  bearing  the  same 
name,  providing  he  resorts  to  no  fraud  or 
artifice  to  mislead  the  public.  Scott  Stamp, 
etc.,  Co.  v.  J.  W.  Scott  Co.,  58  N.  Y.  Super. 
Ct.  379.    See  also  the  title  Trademarks. 

Same  —  Insolvency.  —  In  Mattingly  v.  Stone, 
(Ky.  1890)  14  S.  W.  Rep.  47,  it  was  held  that 
the  right  to  use  a  person's  name  merely  in  a 
business  enterprise  was  not  taken  away  from 
him  in  bankruptcy. 

Property  in  Name.  —  The  name  of  one  en- 
gaged in  commercial  business  is  his  exclusive 
property,  and  another  has  no  right  to  use  it 
without  his  authority.  Dun  v.  Croysdill,  6 
Montreal  Super.  Ct.  46.  See  also  the  title 
Trademarks. 

1.  Property  Right  in  Impersonal  Name.  —  Day 
v.  Biovvnrigg,  10  Ch.  D.  302,  48  L.  J.  Ch.  173, 
39  L.  T.  N  S  553,  reversing  the  decision  of  the 
vice  chancellor  in  39  L.  T.  N.  S.  226. 

As  to  Property  Rights  in  Trade  Names  and 
Trademarks,  see  ihe  title  Trademarks. 

2.  General  Rule  —  Idem  Sonans.  —  Letherbar- 
row  v.  Ward,  5  Jur,  388;  Rooks  v.  State,  83  Ala. 
80;  Ward  r.  State,  28  Ala.  53;  Moore  v.  Allen, 
26  Colo.  202,  77  Am.  St.  Rep.  255;  Donnel  v. 
U.  S.,  1  Morr.  (Iowa)  141,  39  Am.  Dec.  457; 
Miltonvale  State  Bank  v.  Kuhnle,  50  Kan.  422, 
34  Am.  St.  Rep.  129;  Schooler  v.  Ashurst,  3  A. 
K.  Marsh.  (Ky.)  493-.  Ogden  v.  Boose,  86 
Tex.  343;  Henry  v.  State,  7  Tex.  App.  392. 
See  also  Springer  v.  Hutchinson,  59  III.  App. 
80. 

Idem  sonans  is  said  to  exist  if  the  attentive 
ear  finds  difficulty  in  distinguishing  the  names 
when  pronounced,  or  if  common  and  long- 
continued  usage  has  by  corruption  or  abbrevi- 
ation made  them  identical  in  pronunciation. 
Robson  v.  Thomas,  55  Mo.  581;  State  p. 
Havely,  21  Mo.  498;  Whelen  v.  Weaver,  93 
Mo.  432. 

Tax  Proceedings.  —  The  rule  of  idem  sonans 
has  been  held  not  to  apply  to  assessments  for 
taxes,  and  other  cases  where  the  written  name 
is  material.  Tax  proceedings  are  in  invitum, 
and  must  closely  follow  the  statute.  Emeric 
v.  Alvarado,  90  Cal.  446.  See  also  the  title 
Taxation. 

In  the  Use  of  Foreign  Names,  courts  should 
not  pronounce  that  a  variance,  unless  it  be 
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palpable,  which  may  be  only  a  misspelling  or 
a  mispronunciation.  Chiniquy  v.  Catholic 
Bishop,  41  111.  148. 

A  —  Names  Held  Idem  Sonans.  —  A  bbol  san  and 
Abbatsan,  Cotton's  Case,  Cro.  Eliz.  258;  Adam- 
son  and  Adanson,  James  v.  State,  7  Blackf. 
(Ind  )  325;  Adderson  and  Anderson,  Van  Pelt 
v.  Pugh,  1  Dev.  &  B.  L.  (18  N.  Car.)  210;  Allen 
and  Allain,  Guertin  v.  Mombleau,  144  111.  32, 
Alwin  and  Alvin,  Jockisch  v.  Hardike,  50  III. 
App.  202;  Amel  and  Amiel,  People  v.  Gosch, 
82  Mich  22;  Anne  and  Anny,  State  v.  Upton, 
1  Dev.  L.  (12  N.  Car.)  513;  Anthron  and 
Anthrum,  State  v.  Scurry,  3  Rich.  L.  (S.  Car.) 
68;  Antoine  and  Otaine,  Chiniquy  v.  Catholic 
Bishop  of  Chicago,  41  III.  148;  Augustine  and 
Augustina,  Com.  v.  Desmarteau,  16  Gray 
(Mass.)  15. 

A  —  Names  Held  Not  Idem  Sonans.  —  Aaron  and 
Lamon,  Barnes  v.  Simms,  5  Ired.  Eq.  (40  N. 
Car.)  392,  49  Am.  Dec.  435;  Abie  Burg  amy  and 
Avie  Burgamy,  Burgamy  v.  State,  4  Tex.  App. 
572;  Able  and  Ebling,  Weber  v.  Ebling,  2  Mo. 
App.  15;  Absolem  Baxter  and  Absalom  Back- 
us, Final  v.  Backus,  18  Mich.  218;  Agnes  and 
Anne,  2  Roll.  Abr.  135;  Ammon  and  Amann, 
Aniann  v.  People,  76  III.  188;  Ap  Pell  and  Ap 
Bell,  Floyd  v.  Bethell,  Danv.  Abr.  331;  Asher 
and  Ashley,  Bates  v.  State  Bank,  7  Ark.  394, 
46  Am.  Dec.  2q3. 

B  —  Names  Held  Idem  Sonans.  —  Bagswell  and 
Bagwell,  Case  v.  Bartholow,  21  Kan.  300; 
Barnstein  and  Burnstein,  Springers.  Hutch- 
inson, 59  HI.  App.  80;  Beckwith  and  Beck- 
worth,  Stewart  v.  State,  4  Blackf.  (Ind.) 
171;  Benedetto  and  Beniditto,  Ahitbol  v. 
Beniditto,  2  Taunt.  401;  Beneux  and  Ben- 
naux,  Beneux  v.  State,  20  Ark.  97;  Berry 
and  Barry,  Ratteree  v.  State,  53  Ga.  570: 
Bert  Samrud  and  Bernt  Sannerud,  State  v. 
Sannerud,  38  Minn.  229;  Biglow  and  Bige- 
low,  Bigelow  v.  Chatterton,  ro  U.  S.  App. 
267,  51  Fed.  Rep.  614;  Blankenship  and 
Blackenship,  State  v.  Blankenship,  21  Mo.  504; 
Boge  and  Bogue,  Bogue  v.  Bigelow,  29  Vt. 
179;  Booth  and  Boothe,  Jackson  v.  State,  74 
Ala.  26;  Boswell  and  Roswell,  Brooking  v. 
Dearmond,  27  Ga.  58;  Boutlet,  Boredet,  and 
Burdet,  Aaron  v.  State,  37  Ala.  106;  Boyce 
and  Bice,  Boyce  v.  Danz,  29  Mich.  146;  Braddy 
and  Brady,  Dickerson  v.  Brady,  23  Ga.  161 ; 
Breaily  and  Brailey,  People  v.  Gosch,  82  Mich. 
22 ;  Bubb  and  Bobb,  M  yer  v.  Fegaly ,  39  Pa.  St. 
429,  80  Am.  Dec.  534;  Busse  and  Bosse,  Ogden 
v.  Bosse,  86  Tex.  336;  Buter  and  Butler, 
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Reeves  ;  .  State,  20  Ala.  33;  Byrne  and  Burns, 
Slate  v.  Burns,  8  Nev.  251. 

B  —  Names  Held  Not  Idem  Sonans. —  Harent 
and  Barnard,  Ducommun  v.  Hysinger,  14  111. 
241);  Barnaul  and  Harnham,  Kirk  v.  Suttle,  6 
Ala.  681;  Barnep  and  Barnap,  Reg.  v.  Carter, 
6  Mod.  1O8;  Baskervill  and  Baskerfteld,  Mac- 
duncoh  v.  Stafford,  2  Rollei68;  Behrensmeyer 
and  Dehbsumeyer,  Kreitz  v.  Behrensmeyer, 
125  111.  141,  8  Am.  St.  Rep.  349;  Bernard  and 
Berend,  Wilks  v.  Lorck,  2  Taunt.  399;  Bill 
and  Bull,  Bull  v.  Traynham,  3  Rich.  L.  (S 
Car.)  433;  Boiling  and  Bowling,  Com.  v. 
Keavns,  1  Va.  Cas.  109;  Brimfordand  Binford, 
Entrekin  v.  Chambers,  11  Kan.  368;  Brison 
and  Prison,  State  v.  Huffman,  Add.  (Pa.)  141; 
Bronson  and  Brunson,  Sioux  Valley  State 
Bank  v.  Drovers  Nat.  Bank,  58  111.  App.  396; 
Brow  and  Brown,  Brown  v.  Marqueze,  30  Tex. 
77;  Bryan  and  Bryant,  Weidemeyer  v.  Bryan, 
21  Tex.  Civ.  App.  428;  Burger  and  Buerger, 
Schumaker  v.  Schoen,  19  Pittsb.  Leg.  J.  (Pa.) 
69;  Burral  and  Burrill,  Com.  7/.  Gillespie,  7  S. 

6  R.  (Pa  )  469;  Byrly  and  Byerly,  U.  S.  v. 
Wilson,  Baldw.  (U.  S.)  83. 

C— Names  Held  Idem  Sonans.  —  Cahew  and 
Cahill,  State  v.  Thompson,  20  N.  H.  250; 
Chambless  and  Chambles,  Ward  v.  State,  28 
Ala.  53;  Charleston  and  Charlestown,  Alvord 
v.  Moffatt,  10  Ind.  366;  Che-gaw-go-quay  and 
Che-gaw-ge-quay,  Brown  v.  Quinland,  75 
Mich.  289;  Chicopee  and  Chickopee,  Com.  v. 
Desmarteau,  16  Gray  (Mass.)  1 ;  Colburn  and 
Coburn,  Colburn  v.  Bancroft  23  Pick.  (Mass.) 
57;  Conklan  and  Conklin,  Cutting  v.  Conklin, 
28  111.  506;  Conly  and  Conolly,  Fletcher  v. 
Conly,  2  Greene  (Iowa)  88;  Connellsburg  anil 
McConnellsburg,  Gibson  v.  Gibson,  20  Pa.  St. 
9;  Conway  and  Conaway,  Conaway  v.  Hays, 

7  Blackf.  (Ind.)  159;  Coonrod  and  Conrad, 
Carpenter  v.  State,  8  Mo.  291 ;  Corn  and  Conn, 
Moore  v.  Anderson,  8  Ind.  18;  Corrigan  and 
Corgan,  Prince  v.  McLean,  17  U.  C.  Q.  B.  463; 
Crushes  and  Crusius,  People  v.  James,  110 
Cal.  156;  Cuffy,  Cuffee,  and  Cuff,  State  v. 
Farr,  12  Rich.  L.  (S.  Car.)  24;  Currier  and  Kiah, 
Tibbets  v.  Kiah,  2  N.  H.  557. 

C  —  Names  Held  Not  Idem  Sonans.  —  Carrigan 
and  Kerriken,  Kerriken  v.  Copeland,  5  N. 
Bruns.  567;  Catherine  Swails  and  Ratherine 
Swails,  Swails  v.  State,  7  Blackf.  (Ind  )  324; 
Claes  Lundine  and  Chas.'  Lundine,  Bedwell  v. 
Ashton,  87  111.  App.  272;  Clendinen  and  Clen- 
denard,  Gates  v.  Clendenard,  87  Ala.  734; 
Cobb  and  Cobbs,  Jacobs  v.  State,  61  Ala.  448; 
Cockei  and  Cocken,  Finch  v.  Cocken,  2  C.  M. 
&  R.  196;  Ccmeyns  and  Cummins,  Cruik- 
shank  v.  Comyns,  24  111.  602;  Cousin  and 
Cozen,  Mariot  v.  Mascal,  Anderson  212; 
Crouch  and  Couch,  Whitwell  v.  Bennett,  3  B. 
&  P.  559;  Cunnington  and  Cunningham,  Ex 
p.  Cheatham,  6  Ark.  531,  44  Am.  Dec.  525. 

D  —  Names  Held  Idem  Sonans.  —  Danner  and 
Dannaher,  Gahan  v.  People,  58  111.  160;  Dau- 
den  and  Darden,  State  v.  Turner,  25  La.  Ann. 
573;  Davis  and  Davids,  Taylor  v.  Com.,  20 
Gratt.  (Va.)  825;  Diademaand  Deadema,  State 
v.  Patterson,  2  Ired.  L.  (24  N.  Car.)  346,  38 
Am.  Dec.  699;  Dillahunty,  Dillaunly,  and 
Dillahinty.  Dillahunty  v.  Davis,  74  Tex.  344; 
Dixon  and  Dickson,  Reading  v.  Waterman,  46 
Mich.  107;  Doerges,  Dierges,  and  Dierkes, 
Gorman  v.  Dierkes,  37  Mo.  576;  Domick  and 


Domeck,  Olive  t.  Com.,  5  Bush  (Ky.)  376; 
Donly  and  Donnelly,  Donnelly  v.  State,  78 
Ala.  454;  Dougal  Mclnnis  and  Dugald  Mc- 
Ginnis.  Barnes  v.  People,  18  111.  52,  65  Am. 
Dec.  699;  Dowing  and  Downing,  O'Brien  v. 
Krockinski,  50  111.  App.  456;  Droun  and 
Drown,  Com.  v.  Woods,  10  Gray  (Mass.)  477; 
Dyre  and  Dyer,  Nibloi/.  Dyer,  (Tex.  Civ.  App. 
1900)  56  S.  W.  Rep.  216. 

D  —  Names  Held  Not  Idem  Sonans.  —  Darius 
and  Tryus,  Reg.  v.  Davis,  4  N.  Sess.  Cas.  611, 
5  Cox  C.  C.  237.  2  Den  C.  C.  233;  Dehbsu- 
meyer  and  Behrensmeyer,  Kreitz  v.  Behrens- 
meyer, 125  111.  141,  8  Am.  St.  Rep.  849;  Dellia 
and  Delia,  Vance  v.  State,  65  Ind.  460;  Dunlair 
and  Dunbar,  Breyfogle  v.  Beckley,  16  S.  &  R. 
(Pa  )  264. 

E  —  Names  Held  Idem  Sonans.  —  Edmundson 

and  Edmindson,  Edmundson  v.  State,  17  Ala. 
179,  52  Am.  Dec.  169;  Edward  and  Edwin, 
Mann  v.  Birchard,  40  Vt.  326,  94  Am.  Dec.  398 
(see  also  Grant  v.  Clapp,  106  Mass.  453); 
Elbertson  and  Elberson,  Elberson  v.  Richards, 
42  N.  J.  L.  70;  Ellen  and  Helen,  Taylor  v. 
Com.,  20  Gratt.  (Va.)  829;  Ellett  and  Elliott, 
Robertson  v.  Win;hester,  85  Tenn.  182;  Em- 
erly  and  Emley,  Galveston,  etc.,  R.  Co.  v. 
Daniels,  1  Tex.  Civ.  App.  696;  Emonds,  Em- 
mens,  and  Emmons,  Lyon  v.  Kain,  36  111.  362. 

E  —  Names  Held  Not  Idem  Sonans.  —  Ebenezer 
and  Edward,  Slasson  v.  Brown,  20  Pick. 
(Mass.)436;  Ebling  and  Able,  Weber  v.  Ebling, 
2  Mo.  App.  15;  Edward  and  Edmund,  Flood 
v.  Randall,  72  Me.  439  (see  also  Watkins  v. 
Oliver,  Cro.  Jac.  558;  In  re  Latham,  1  Ont.  Pr. 
91;  Middleton  v.  Findla,  25  Cal.  76;  Kent  v. 
Witchall,  Owen  48);  Elijah  and  Elisha,  Craig 
v.  Brown,  Pet.  (C.  C.)  139;  Elirere  Lcwtrheiser 
and  Ezra  Loutzenheiser,  Abbott  v.  State,  59 
Ind.  70;  Elisha  and  Ezra,  Doughty  v.  Conover, 
42  N.  J.  L.  197;  Elisha  Davidson  and  Elijah 
Davison,  Mead  v.  Slate,  26  Ohio  St.  505;  Eliz- 
abeth and  Isabel,  Mariot  v.  Mascal,  Anderson 
212;  Emeline  and  Evelina,  Scott  v.  Ely,  4 
Wend.  (N.  Y.)  557. 

F  —  Names  Held  Idem  Sonans.  —  Fain  and 
Fanes,  State  v.  Hare,  95  N.  Car.  682;  Farelly 
and  Farley,  Leonard  v.  Wilson,  2  Cromp.  & 
M.  589;  Fauntleroy  and  Fontleroy,  Wilks  v. 
State,  27  Tex.  App.  381;  Faust  and  Foust, 
Faust  v.  U.  S.,  163  U.  S.  452;  Fayleville  and 
Fayetteville,  U.  S.  v.  Hinman,  Baldw.  (U.  S.) 
292;  Fenn  and  Finn,  Alexander  v.  State,  (Tex. 
Crim.  1894)  25  S.  W.  Rep.  127;  Finnegan  and 
Finegan,  People  v.  May  worm,  5  Mich.  146; 
Flory  and  Florez,  State  v.  Florez,  5  La.  Ann. 
429;  Forrest  and  Fourai,  Slate  v.  Timmens,  4 
Minn.  325;  Forris  and  Farris,  Lyne  v.  Sand- 
ford,  82  Tex.  58,  27  Am.  St.  Rep.  852;  Foster 
and  Faster,  Foster  v.  Stale,  I  Tex.  App.  533; 
Foster  and  Forster,  Bedford  v.  Forster,  Cro. 
Jac.  77. 

F —  Names  Held  Not  Idem  Sonans.  —  Fallecka 
and  Falk,  Calkins  v.  Falk,  1  Abb.  App.  Dec. 
(N.  Y.)  291,  39  Barb.  (N.  Y.)  620;  Farrow  and 
Farrar,  Farrar  v.  Fairbanks,  53  Me.  143; 
Favers  and  Faver,  Faver  v.  Robinson,  46  Tex. 
204;  Frank  and  Franks,  Parchman  v.  State,  2 
Tex.  App.  228,  28  Am.  Rep.  435. 

G  —  Names  Held  Idem  Sonans.  —  Gardiner  and 
Gardner,  Rector  v.  Taylor,  12  Ark.  128;  Gar- 
ret and  Jared,  Graham  v.  Roberts,  1  Head 
(Tenn.)  56;  Geessler  and  Geissler,  Cleaveland 
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v.  State,  20  Ind.  444;  Giboney  and  Gibney, 
Fleming  v.  Giboney,  81  Tex.  422;  Giddings, 
Gidings,  and  Gidines,  Slate  v.  Lincoln,  17 
Wis.  579;  Gigger,  Jiger,  and  Jigr,  Com.  v. 
Jennings,  121  Mass.  47,  23  Am.  Rep.  249; 
Girous  and  Geroux,  Girous  ;•.  Slate,  29  Ind. 
93;  Gravaier  and  Gravier,  Semon  v.  Hill,  7 
Ark.  70. 

G  —  Names  Held  Not  Idem  Sonans.  —  Carney 
Griffie  and  Carney  Griffin,  State  v.  Griffie,  118 
Mo.  18S;  Goodwriht  and  Goodniht,  Cherry  v. 
Fergeson,  2  McMuIl.  L.  (S.  Car.)  15;  Grautis 
and  Gerardus,  Mann  v.  Carley,  4  Cow.  (N.  Y.) 
148;  Griffin  and  Griffith,  Henderson  v.  Cargill, 
31  Miss.  367;  Grimanda  and  Grimalda,  Hay- 
ney  State,  5  Ark.  72;  Grolts  and  Gratz, 
State  v.  Brown,  119  Mo.  527. 

H  —  Names  Held  Idem  Sonans.  —  Hanley  and 
Hanly,  irvin  v.  Sebastian,  6  Ark.  33;  Harrnan 
and  Herman,  Kahn  v.  Berman,  3  Ga.  266; 
Harewood  and  Harrwood,  Jones  v.  Stenor,  3 
Bulst.  121;  Haverly  and  Havely,  State  v. 
Havely,  21  Mo.  498 ;  Hearn  and  Hearne,  Coster 
v.  Thomason,  19  Ala.  717;  Helen  and  Ellen, 
Taylor  v.  Com.,  20  Gratt.  (Va.)  829;  Henning 
and  Herring,  Felker  v.  New  Whatcom,  16 
Wash.  178;  Herriman  and  Harriman,  State  v. 
Bean,  19  Vt.  530;  Hinsdall  and  Hinsdale, 
Meredith  v.  Hinsdale,  2  Cai.  (N.  Y.)  362;  Hix 
and  Hiccs,  Spoonemore  v.  State,  25  Tex.  App. 
358;  Hudson  and  Hutson,  Chapman  v.  State, 
18  Ga.  736;  Cato  v.  Hutson,  7  Mo.  142;  State  v. 
Hutson,  15  Mo.  512;  Hutchinson  and  Hutch- 
eson,  State  v.  Stedman,  7  Port.  (Ala.)  495. 

H  —  Names  Held  Not  Idem  Sonans. —  Hair- 
holser  and  Hairholts,  Mitchell  v.  State,  63  Ind. 
276,  574;  Hall  and  Wall,  Henderson  v.  State, 
(Tex.  Crim.  1897)  38  S.  W.  Rep.  618;  Han  and 
Hanly,  Hanly  v.  Campbell,  4  Ark.  562;  Hem- 
essey  and  Hennessey,  Com.  v.  Mehan,  11  Gray 
(Mass.)  321 ;  Hollen,  Hahn  and  Halin,  Miller  v. 
Frey,  49  Neb.  472;  Hudgins,  Hudgsire,  and 
Hudgson,  McClellan  v.  State,  32  Aik.  609; 
Humphreys  and  Humphrey,  Humphrey  v. 
Whitten,  11  Ala.  30;  Hunting  and  Hunting- 
ton, State  v.  Mims,  39  S.  Car.  557. 

I  —  Names  Held  Idem  Sonans.- — Isah  and 
Isaiah,  Ellis  z'.  Merriman,  5  B.  Mon.  (Ky.)  297. 

J  —  Names  Held  Idem  Sonans.  —  Jacot  and 
Jaacot,  Aboab's  Case,  1  Mod.  107;  Janes  and 
James,  Janes  v.  Whitbread,  11  C.  B.  406,  73 
E.  C.  L.  406;  Japheth  and  Japhath,  Morton  v. 
McClure,  22  111.  257;  Jared  and  Garret,  Gra- 
ham v.  Roberts,  1  Head  (Tenn.)  56;  Jefferds 
and  Jeffards,  Com.  v.  Brigham,  147  Mass. '414; 
leffers  and  leffries,  Jeffries  v.  Bartlett,  75  Ga. 
23°;  J'ger.  J'gr.  a°d  Gigger,  Com.  v.  Jen- 
nings, 121  Mass  47,  23  Am.  Rep.  249;  John- 
ston and  Johnson,  Miltonvale  State  Bank  v. 
Kuhnle,  50  Kan.  420,  34  Am.  St.  Rep.  129; 
State  v.  Jones,  55  Minn.  329;  Truslow  v.  State, 
95  Tenn  189;  Josiah  and  Josier,  Schooler  v. 
Asherst,  1  Litt.  (Ky.)  216.  13  Am.  Dec.  232; 
Juli  and  Jules,  Point  v.  Slate,  37  Ala.  148. 

J  —  Names  Held  Not  Idem  Sonans. — Jeffery  and 
Jeffries,  Marshall  v.  Jeffries,  Hempst.  (U.  S.) 
299;  Joest  and  Voest,  Heil's  Appeal,  40  Pa.  St. 
453,  80  Am.  Dec.  590;  Josua  and  Joshua, 
Boren  v.  State  Bank,  8  Ark.  500;  Jonathan 
and  John,  Moore  v.  Davis,  58  Mich.  25;  Mc- 
Cravev  v.  Cox,  24  Ark.  574;  Josias  and  Josiah, 
Johnson  v.  Cooper,  5  Moo.  472,  16  E.  C.  L.  404. 

K — Names  Held  Idem  Sonans. —  Kamberling 


and  Kimberling,  Hotiston  v.  State,  4  Greene 
(Iowa)  437;  Kay  and  Key,  Dickinson  v.  Bowes, 
16  East  110;  Kealiher,  Keoliher,  Kelliher, 
Kellier,  Keolhier,  and  Kelhier,  Millett  v. 
Blake,  81  Me.  531,  10  Am.  St.  Rep.  275;  Kee- 
land  and  Kneeland,  Doe  v.  Roe,  Dudley  (Ga  ) 
177;  Kenney  and  Kinney,  Kinney  v.  Harreit, 
46  Mich.  87;  Kiah  and  Currier,  Tibbets  v. 
Kiah,  2  N.  H.  557;  Krekz,  Krietz,  Kritz,  and 
Critz,  Kreitz  v.  Behrensmeyer,  125  111.  141,  8 
Am.  St.  Rep.  349. 

K  —  Names  Held  Not  Idem  Sonans.  —  Kerriken 
and  Carrigan,  Kerriken  v.  Copeland,  5  N. 
Bruns.  567;  King  and  Ring.  Anonymous,  1 
East  180,  note;  Kritler  and  Kladder,  Brother- 
line  v.  Hammond,  69  Pa.  St.  128;  Krug  and 
Kraig,  McClaskey  v.  Barr,  45  Fed.  Rep.  151. 

L  —  Names  Held  Idem  Sonans.  —  Lancaster  and 
Lancester,  Anonymous,  Aleyn  91;  Langford 
and  Lankford,  State  v.  Mahan,  12  Tex.  283; 
Lawrence  and  Lawrance,  Webb  v.  Lawrence, 
2  Dowl.  81,  1  Cromp.  &  .M  806;  Lawson  and 
Lossene,  State  v.  Pullens,  81  Mo.  387;  Leap- 
hardt  and  Leaphat,  Leaphardt  v.  Sloan,  5 
Blackf.  (Ind.)  278;  Lebering,  Lebrun,  and 
Lebring,  Ketland  v.  Lebeiing,  2  Wash.  (U.  S.) 
201:  Leola  and  Leolar,  Miller  v.  State,  110  Ala. 
70;  Liherbarrow  and  Letherbarrow,  Lether- 
barrow  v.  Ward,  5  Jur.  3S8;  Lington  and 
Lincoln,  Armstrong  v.  Colby,  47  Vt.  359;  Lit- 
telmore  and  Lidamore,  Parker  v.  People,  97 
III.  32;  Little  and  Lytle,  Lytle  v.  People,  47 
111.  422;  Louis  and  Lewis,  Block  v.  State,  66 
Ala.  493;  Girous  v.  State.  29  Ind.  93. 

L  —  Names  Held  Not  Idem  Sonans.  —  La  Barron 
and  Labern,  Lanesborough  v.  New  Ashford, 
5  Pick.  (Mass.)  190;  Lamon  and  Aaron, 
Barnes  v.  Simms,  5  Ired.  Eq.  (40  N.  Car.)  392, 
49  Am.  Dec.  435;  Leane  and  Lane,  Geer  v. 
Missouri  Lumber,  etc.,  Co.,  134  Mo.  85,  56 
Am.  St.  Rep.  489;  Lemuel  and  Samuel,  State 
v.  Moffitt,  5  Ohio  358;  Jennings  v.  Wood,  20 
Ohio  261;  Lindsley  and  Lindsey,  Selman  v. 
Orr,  75  Tex.  528;  Lymonrand  Seymour,  Por- 
ter v.  State,  17  Ind.  415;  Lyons  and  Lynes, 
Lynes  v.  State,  5  Port.  (Ala.)  236,  30  Am.  Dec. 
557- 

M  —  Names  Held  Idem  Sonans. —  Malay  and 
Mealy,  Com.  v.  Donovan,  13  Allen  (Mass.)  571; 
Marres  and  Mars,  Com.  v.  Stone,  103  Mass. 
421;  Mary  Etta  and  Marietta,  Goode  v.  State,  2 
Tex.  App.  520;  McConnellsburg  and  Connells- 
burg,  Gibson  v.  Gibson  20  Pa.  St.  g;  McDon- 
ald and  McDonnell,  McDonald  v.  People,  47 
111.  534;  McGilligan  and  Megilligan,  Pope  v. 
Kirchner,  77  Cal.  152;  McGinnis  and  Mclnnis, 
Barnes  v.  People,  18  111.  52.  65  Am.  Dec.  699; 
McLaughlin  and  McGIoflin,  McLaughlin  v. 
State,  52  Ind.  476;  Meyer,  Meyers,  and  Mayer, 
Smurr  v.  State,  88  Ind.  504;  Michal  and 
Michaels,  State  v.  Houser,  Busb.  L.  (44  N. 
Car.)  410;  Minner  and  Miner,  Jackson  v. 
Boneham,  15  Johns.  cN.  Y.)  226;  M'Nicole  and 
M'Nicoll,  Reg.  v.  Wilson.  2  C.  &  K.  527,  61 
E.  C.  L.  527;  Montacue  and  Montague,  Stale 
T.  Montague,  2  McCord  L.  (S.  Car.)  257;  Moss 
and  Morse,  Litchfield  Farmingtor,  7  Conn. 
108;  Mozer,  Mousuer,  and  Mouseuer,  Ruddell 
v.  Mozer,  1  Ark.  503. 

M — Names  Held  Not  Idem  Sonans. —  Mathews 
ani  Mather,  Kobson  71.  Thomas,  55  Mo.  582; 
May  and  Mary,  Kennedy  v.  Merriam,  70  111. 
228;  M'Cann  and  M'Carn.  Rex  v.  Tannet,  R. 

Volume  XXI. 


Doctrine  of  Idem  Sonans. 


XAM/i. 


Statement  of  Rule. 


&  K.  C.  C.  351;  McDevro  and  McDero,  Mc- 
Pevro  State,  23  Tex.  App.  429;  McGlenn 
and  Glenn,  Martin  v.  State,  16  Tex.  240;  McKee 
and  McKee,  McRce  v.  Brown,  45  Tex.  503;  Mc 
Klaskey,  Mc.Kloskey,  McCoskey,  and  McKas- 
kcv.  Black  v.  State,  57  Ind.  109;  Melvin  and 
Melville.  State  v.  Curran,  18  Mo.  320;  Metzzer 
and  Metzger,  Maiifield  v.  Colton,  19  Tex.  Civ. 
App  595,  Meyer  and  Meyers,  Gonzalia  v. 
Birtelsman,  143  111.  634;  Miller  and  Millen, 
Chamberlain  v.  Blodgett,  96  Mo.  482;  Mincher 
and  Minshen,  Adams  v.  State,  67  Ala.  89; 
Muleltew.  Merlette,  Merlette  v.  State,  100  Ala. 
42;  Munkers  and  Moncus,  Munkers  v.  State, 
87  Ala.  94,  holding  that  if,  by  local  usage,  the 
sime  pronunciation  was  given  to  the  two 
names,  il  was  a  question  for  the  jury. 

N —  Names  Held  Idem  Sonans.  —  Newton, 
Nuton,  and  Neivten,  Newion  v.  Newell,  26 
Minn.  529;  Nowels  and  Nowells,  Spoonemore 
v.  S  ate,  25  Tex.  App.  358;  Nunne  and  Nonne, 
Nonne  v.  Maxey,  T.  Jones  219. 

N — Names  Held  Not  Idem  Sonans. —  Nellie 
Raglin  and  Nelly  Ragsley,  Mindex  v.  Slate, 
(Tex.  Crim.  1897)  38  S.  W.  Rep.  995;  Newell, 
Nail,  Null,  and  Neden,  Newton  v.  Newell,  26 
Minn.  529;  Newion,  New,  Newt,  Newto, 
Newn,  aid  Nete,  Newton  v.  Newell,  26  Minn. 
529;  Nuckols  and  Nichols,  Dodge  v.  Phelan,  2 
Tex.  Civ.  App.  441. 

0  —  Names  Held  Idem  Sonans.  —  Ogilbee  and 
Ogilsbee,  Hamilton  v.  Langley,  1  McMull.  L. 
(S.  Car.)  498;  O'Mara  and  O'Meara,  O'Meaia 
v.  North  American  Min.  Co.,  2  Nev.  112; 
Otaine  and  Antoine,  Chiniquy  v.  Caiholic 
Bishop,  41  III.  148;  Owen  D.  Haverly  and 
O.vens  D.  Havely.  State  v.  Havely,  21  Mo. 
498. 

P  —  Names  Held  Idem  Sonans.  —  Pal  us  Cheale 
and  Paulus  Cheala,  Codwel's  Casi,  5  Coke  42; 
Patinor  and  Palmer,  Patmore  v.  Rombauer,  41 
Kan.  295;  Patterson  and  Pelterson,  Jackson 
v.  Cody,  9  Cow.  (N.  Y.)  140;  Penryn  and 
Pennyrine,  Elliott  v.  Knott,  14  Md.  121,  74 
Am.  Dec.  519;  Peregran  and  Peregrine,  Dunn 
v.  Clements,  7  Jones  L.  (52  N.  Car.)  58;  Petris 
and  Petrie,  Petrie  v.  Woodworth,  3  Cai.  (N. 
Y.)  219;  Pettis  and  Pittis,  Hutto  v.  State,  7 
Tex.  App.  44.;  Philip  and  Pilip,  Taylor  v. 
Rogers,  1  Minor  (Ala.)  197;  Pillsby  and  Pills- 
bury,  Pillsbury  v.  Dugan,  9  Ohio  117,  34  Am. 
Dec.  427;  Prever,  Prior,  and  Pryor,  Page  v. 
State.  61  Ala.  16;  Puthuff  and  Biddulph,  Pills- 
bury  v.  Dugan,  9  Ohio  120.  34  Am.  Dec.  427. 

P  —  Names  Held  Not  Idem  Sonans.  —  Pike  and 
Pite,  Barnes  v.  Simms,  5  Ired.  Eq.  (40  N.  Car.) 
392,  49  Am.  Dec.  435;  Prison  and  Brison, 
State  v.  Huffman,  Add.  (Pa.)  141. 

R —  Names  Held  Idem  Sonans.  —  Rae  and 
Wray,  Vance  v.  Wray,  3  U.  C.  L.  J.  69;  Ray 
and  Wray,  Sparks  v.  Sparks,  51  Kan.  195; 
Reed  and  Read,  S'ate  v.  Potts,  9  N.  J.  L.  32, 
17  Am.  Dec.  449;  Rob?rt  Rodger  Strang  and 
Robert  Roger  Strong,  In  re  Smith,  10  C.  B.  N. 
S.  344,  100  E.  C.  L.  344;  Robinson  and  Robi- 
son.  People  v.  Cooke,  (Supm.  Ct.  Gen.  T.)  6 
Park.  Crim.  (N.  Y.)  31 ;  Robinson,  Robertson, 
and  Roberson,  Wilkerson  v.  Stale,  13  Mo.  91. 
53  Am.  Dec.  137;  Rombauer  and  Rambauer, 
Patmor  v.  Rombauer,  41  Kan.  295;  Rosa 
Kilfoy  and  Rose  Kilfoy,  Galliano  v.  Kilfoy,  94 
Cal.  86;  Rux  and  Rooks,  Rooks  j.  State,  83 
Ala.  79,  holding  that  if  not  si  riclly  idem  sonans, 


the  names  are  so  nearly  the  same  that  the 
variance  is  immaterial. 

R  —  Names  Held  Not  Idem  Sonans.  —  Redmond 

and  Redman,  Peckhain  v.  Stewart,  97  Cal.  147; 
Ring  and  King,  Anonymous,  I  East  1S0,  note; 
Robert  and  Robinson,  Dulany  v.  Norwood,  4 
Har.  &  M.  (Md.)  496;  Rodgers  and  Rodger, 
McDonald  v.  Rodger,  9  Grant  Ch.  (U.  C.)  75; 
Rufus  and  Russell,  Pitts  v.  Brown,  49  Vt.  86, 
24  Am.  Rep.  1 14. 

S  —  Names  Held  Idem  Sonans.  —  Saffell  and 
Saffle,  Holfman  v.  Biicher,  22  W.  Va.  537; 
Samrud  and  Sannerud,  Stale  v.  Sannerud,  38 
Minn.  229;  Samul  and  Samuel,  Fenn  v.  Als- 
ton, 11  Mod.  284;  Sarmine  and  Sarmin,  Cull 
v.  Sarmin,  3  Lev.  66;  Schmitt  &  Brother  Co. 
and  Schmidt  &  Brother  Co.,  Schmitt,  etc.,  Co. 
v.  Mahoney,  60  Neb.  20;  Seden  and  Soden, 
Wyatt  v.  Barwell,  ig  Ves.  Jr.  435;  Segear  and 
Seger,  Brunger  v.  Seger,  1  Rolle  425;  Segrave 
and  Seagrave,  Williams  v.  Ogle,  2  Stra.  889; 
Shacroft  and  Shacrafi,  Denner  v.  Shacroft, 
Cro.  Eliz.  258;  Shafer  and  Shaffer,  Rowe  v. 
Palmer,  29  Kan.  337;  Shields  and  Sheals, 
Shields's  Estate,  3  Luz.  Leg.  Obs.  (Pa.)  174; 
Shipcott  and  Shapcott,  Bowen  v.  Shapcott,  1 
East  542;  Sofia  and  Sofira,  Owen  v.  State,  7 
Tex.  App.  329;  Stafford  and  Stratford,  Wilson 
v.  Stafford.  2  Chit.  355.  18  E.  C.  L.  365;  St. 
Clair  and  Sinclair,  Rivard  v.  Gardner,  39  III. 
125;  Steinburg  and  Steenburg,  Carrall  v.  State, 
53  Neb.  431;  Steven  and  Stevens,  Stevens  v. 
Stebbins.  4  111.  25;  Stormer  and  Stermer,  Sam- 
ble  v.  Robb,  16  Pa.  St.  305;  Storrs  and  Stores. 
People  v.  Sutherland,  81  N.  Y.  1;  Susan  and 
Susannah,  State  v.  Johnson,  67  N.  Car.  55; 
Symms  and  Symonds,  Allen  v.  Symonds,  4 
Mod.  347. 

S  —  Names  Held  Not  Idem  Sonans.  —  Samuel 

and  Lemuel,  State  v.  MolTitt,  5  Ohio  358;  Jen- 
nings v.  Wood,  20  Ohio  261;  Saunders  and 
Launders,  Jenne  v.  Jenne,  7  Mass.  94;  Schoon- 
hoven  and  Schoonover,  Schoonhoven  v.  Gott, 
20  111.  46,  71  Am.  Dec.  247;  Sedbetter  and 
Ledbetter,  Zellers  v.  State,  7  Ind.  659;  Semons 
and  Semon,  Semon  v.  Hill,  7  Ark.  70;  Sensen- 
derler  and  Sensenderf,  Com.  v.  Bowers,  3 
Brews.  (Pa.)  350;  Service  and  Servoss,  Shinkell 
v.  Letcher,  40  III.  48;  Seymour  and  Lymour, 
Porter  v.  State,  17  Ind.  415;  Seymour  and 
Seigmund,  Scholes  v.  Ackerland,  13  111.  650; 
Shakesbeare  and  Shakesbear,  Rex  v.  Shakes- 
peare, 10  East  83;  Siemson  and  Simnnson, 
Simonson  v.  Dolan,  114  Mo.  176;  Smith  & 
Weston  and  Smith  &  Wesson,  Morgan  v.  State. 
61  Ind.  447;  Spintz  and  Sprinz,  U.  S.  v.  Spintz, 
18  Fed.  Rep.  377;  Sunderland  and  Sandland, 
Sandland  v.  Adams,  (Supm.  Ct.  Spec.  T.)  2 
How.  Pr.  (N.  Y.)  98;  Swift  and  Swist,  Jones  v. 
Stenor,  3  Bulsl.  121. 

T  —  Names  Held  Idem  Sonans.  —  Thompson 
and  Thonpson,  State  v.  Wheeler,  35  Vt.  261; 
Thweatt  and  Threet,  Gooden  v.  Stale,  55  Ala. 
178;  Tinmarsh  and  Tidmarsh,  Homan  v.  Tid- 
marsh,  ti  Moo.  231,  22  E.  C.  L.  409;  Tougaw 
and  Tugaw,  Girous  State,  29  Ind.  93 ;  Town- 
sen  and  Townsend,  Townsend  v.  Ratcliff,  50 
Tex.  148;  Trowbridge  and  Trobridge,  Buhl  z\ 
Trowbridge,  42  Mich.  44. 

T  —  Names  Held  Not  Idem  Sonans.  —  Tarbart 
and  Tabart,  Bingham  v.  Dickie,  5  Taunt.  814, 
1  E.  C.  L.  276;  Tarpley  and  Tapley,  Tarpley 
v.  State,  79  Ala.  271;  Tanssing,  Livingston  & 
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whether  one  name  is  idem  sonans  with  another  is  not  a  question  of  spelling, 
but  of  pronunciation.' 

Final  s.  —  It  has  been  held  that  names  which  differ  only  in  that  one  has  a 
final  s,  as,  for  example,  "Frank"  and  "Franks,"  "Wood"  and  "  Woods,"  are 
not  idem  sonans.* 

2.  How  Question  Determined.  —  If  two  names  spelt  differently  necessarily 
sound  alike,  the  court  may,  as  matter  of  law,  pronounce  them  to  be  idem 
sonans;3  but  if  they  do  not  necessarily  sound  alike,  the  question  whether 
they  are  idem  sonans  is  one  of  fact  for  the  jury.4 


Co.  and  Taussig,  Livingston  &  Co.,  Taussig 
v.  Glenn,  4  U.  S.  App.  524,  51  Fed.  Rep.  409. 
reversing  Glenn  v.  Liggett,  47  Fed.  Rep.  472; 
Tragar  and  Troyer,  Troyer  v.  Wood,  96  Mo. 
478,  9  Am.  St.  Rep.  367;  Tryus  and  Darius, 
Reg.  v.  Davis,  4  N.  Sess.  Cas.  611,  5  Cox  C. 
C.  237. 

U  —  Names  Held  Idem  Sonans.  —  Usrey  and 
Usury,  Gresham  v.  Walker,  10  Ala.  370. 

V  —  Names  Held  Idem  Sonans.  —  Van  Nortrick 
and  Van  Nortwick,  Mallory  v.  Riggs,  76  Iowa 
748;  Vase  and  Vass,  State  v.  Collins,  115  N. 
Car.  716. 

W"  —  Names  Held  Idem  Sonans.  —  Wanzer  and 
Wanser,  Wanser  -'.  Barker,  4  How.  (Miss.)  363; 
Wash-pans  and  Was-pans,  Lynch  v.  Wilson,  4 
Blackf.  (Ind.)  2S8;  Watford  and  Wadford, 
Hayes  v.  State,  58  Ga.  35;  Watkins  and  Wad- 
kins,  Bennett  v.  State,  62  Ark.  517;  Westley 
and  Wesley,  Proudfoot  v.  Lount,  9  Grant  Ch. 
(U.  C.)  70:  Weston  and  Wason,  Symmers  v, 
Wason,  1  B.  &  P.  105;  Whatson  and  Watson, 
Toole  v.  Peterson,  9  Ired.  L.  (31  N.  Car.)  180; 
Whitman  and  Whiteman,  Henry  v.  State,  7 
Tex.  App.  388;  Whypneard  and  Winyard,  Rex 
v.  Foster,  R.  &  R.  C.  C.  412;  Wilkinson  and 
Wilkerson,  Wilkerson  v.  State,  13  Mo.  gr,  53 
Am.  Dec.  137;  William  and  Williams,  Williams 
v.  State,  5  Tex.  App.  226;  William  Hamilton 
M.  and  William  Henry  M.,  Newton  v.  Max- 
well. 2  Cromp  &  J.  216;  Woollev  and  Wolley, 
Power  v.  Woolley,  21  Ark.  462;  Wray  and  Rae, 
Vance  v.  Wray,  3  U.  C.  L.  J,  69;  Wray  and 
Ray,  Sparks  ->.  Sparks,  ?t  Kan.  195. 

W  —  Names  Held  Not  Idem  Sonans.  —  Waldi- 
mar  and  Waltimore,  Moore  v.  Allen,  26  Colo. 
198,  77  Am.  St.  Rep.  255:  Wall  and  Hall, 
Henderson  v.  State,  (Tex.  Crim.  1897)  38  S.  W. 
Rep.  61S;  Weston  and  Wesson,  Morgan  v. 
State,  61  Ind.  447;  Wheler  and  Whelen,  Whelen 
71.  Weaver.  93  Mo.  430;  Wilhelm  and  William, 
Becker  v.  German  Mut.  F.  Ins.  Co.,  68  111.  412; 
Wilkin  and  Wilkins,  Brown  v.  State,  28  Tex. 
App.  65 ;  Williston  and  Willison,  Bull  v.  Frank- 
lin, 2  Spears  L.  (S.  Car.)  46;  Wood  and 
Woods,  Neiderluck  v.  State,  21  Tex  App.  320; 
Workman  and  Wortman,  Lafayette  v.  Wort- 
man,  107  Ind.  404. 

Y  —  Names  Held  Not  Idem  Sonans.  —  Yoest 
and  Joest,  Heil's  Appeal,  40  Pa.  St.  453,  80 
Am.  Dec.  590. 

Z —  Names  Held  Idem  Sonans.  —  Zemeriah 
and  Zimri,  Ames  v.  Snider,  55  111.  498. 

Z  —  Names  Held  Not  Idem  Sonans.  —  Zachary 
and  Zachariah,  Lawrence  v.  State,  59  Ala.  61. 

1.  Not  Question  of  Spelling.  —  Williams  v. 
Ogle,  2  Stra.  889;  Ahitbol  v.  Beniditto,  2 
Taunt.  401;  People  v.  Fick,  89  Cal.  144;  Gal- 
liano v.  Kilfoy,  94  Cal.  88;  Com.  v.  Donovan, 
13  Allen  (Mass.)  571;  Robson  v.  Thomas,  55 


Mo.  581;  Petrie  v,  Woodworth,  3  Cai.  (N.  Y.) 
219;  Myer  v.  Fegaly,  39  Pa.  St.  429,  80  Am. 
Dec.  534. 

2.  Final  S.  —  Semon  v.  Hill,  7  Ark.  70; 
Btown  v.  State,  28  Tex.  App.  65;  Parchman 
v.  State,  2  Tex.  App.  228,  28  Am.  Rep.  435; 
Faver  v.  Robinson,  46  Tex.  204;  Neiderluck 
v.  State,  21  Tex.  App.  320. 

Cobb  and  Cobbs  have  been  held  not  to  be 
idem  sonans.    Jacobs  v.  Stale,  61  Ala.  448. 

Humphreys  and  Humphrey  are  not  idem 
sonans.     Humphrey  v.  Whitten,  17  Ala.  30. 

But  Steven  and  Stevens  were  held  to  be  idem 
sonans.  Stevens  v.  Stebbins,  4  Mil.  25.  And 
see  Smurr  v.  State,  88  Ind.  504;  State  v.  Hou- 
ser,  Busb.  L.  (44  N.  Car.)  410;  Williams  v. 
State,  5  Tex.  App.  226. 

3.  Question  for  Court.  —  Reg.  v.  Davis,  5  Cox 

C.  C.  237,  4  N.  Sess.  Cas.  611;  Com.  v.  Dono- 
van, 13  Allen  (Mass.)  571;  Com.  v.  Jennings, 
121  Mass.  47,  23  Am.  Rep.  249;  Com.  v.  War- 
ren, 143  Mass.  568.  See  also  Rooks  v.  State, 
83  Ala.  80;  Sayres  v.  State,  30  Ala.  15. 

A  court  may  say,  as  a  matter  of  law,  upon 
demurrer  to  a  plea  in  abatement  to  an  indict- 
ment, that  "  Owens  D.  Havely  "  and  "  Owen 

D.  Haverly  "  are  idem  sonans.  Stale  v. 
Havely,  21  Mo.  498. 

If  a  defendant  submits  to  the  court  the 
question  whether  a  name  as  proved  is  idem 
sonans  with  the  name  as  alleged,  and  does  not 
ask  to  have  the  question  presented  to  the  jury, 
and  there  is  nothing  of  record  to  show  how 
the  names  are  pronounced,  the  appellate  court 
will  not  interfere  with  the  detet mination  of 
the  trial  court.  Com.  v.  Gill,  14  Gray  (Mass.) 
400. 

4.  Question  for  Jury. —  Reg.  v.  Davis,  5  Cox 
C.  C.  237;  Underwood  v.  State,  72  Ala.  220; 
Munkers  v.  State,  87  Ala.  94;  Roe  v.  Doe,  32 
Ga.  39;  Chiniquy  v.  Catholic  Bishop,  41  111. 
148;  Amann  v.  People,  76  111.  188;  Smurr  v. 
State,  S8  Ind.  504;  Siebert  v.  State,  95  Ind. 
471;  Donnel  u.  U.  S.,  Morr.  (Iowa)  141,  39  Am. 
Dec.  457;  Com.  v.  Gill,  14  Gray  (Mass.)  400; 
Com.  v.  Donovan,  13  Allen  (Mass.)  571;  Com. 
v.  Mehan,  11  Gray  (Mass.)  322;  Com.  v.  War- 
ren, 143  Mass,  568;  Henry  v.  State,  7  Tex. 
App.  388;  Weitzel  v.  State,  28  Tex.  App.  523, 
19  Am.  St.  Rep.  855;  Spoonemore  v.  State,  25 
Tex.  App.  358;  I'avlor  v.  Com.,  20  Gratt. 
(Va.)  825. 

Instances.  —  Whether  "  Flory  "  and  "  Fleu- 
rer  "  are  identical  is  a  question  for  the  jury. 
ImhofT  v.  Fleurer,  2  Phila.  (Pa.)  35,  13  Leg. 
Int.  (Pa  )  20.  So  as  to  "  Gigger  "  and  "  )iger  " 
or"  Jigr."  Com.  v.  Jennings,  121  Mass.  47, 
23  Am.  Rep  249.  So  as  to  whether  "  Hen- 
nessey "  and  "  Hemessey  "  are  usually 
sounded  alike.  Com.  v.  Mehan,  11  Gray 
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Definitions. 


3.  Names  Beginning  with  Different  Letters. — Though  two  names  be  com- 
monly pronounced  alike,  yet  if  the  first  letters  are  different,  the  rule  of  idem 
sonans  cannot  be  invoked  so  as  to  bind  third  persons  by  constructive  notice 
of  public  records  indexed  according  to  the  different  letters.  Thus,  although 
Yoest  and  Joest  are  pronounced  alike  in  German,  searchers  for  record  incum- 
brances against  "  Voest  "  are  not  bound  to  consult  the  indexes  under  the 
letter  J.» 

NAMED.  —  See  note  2. 

NARR,  —  An  abbreviation  of  the  word  narratio;  a  declaration  in  a  cause.3 
NATION.  — A  nation  or  state  is  defined  to  be  a  body  politic;  a  society  of 
men  united  for  the  purpose  of  promoting  their  mutual  safety  and  advantage 
by  the  joint  effort  of  their  combined  strength.  Such  a  society  has  its  affairs  and 
its  interests.  It  deliberates  and  takes  resolutions  in  common,  thus  becoming  a 
moral  person,  possessing  an  understanding  and  a  will  peculiar  to  itself,  and 
being  susceptible  of  obligations  and  rights.4 


to  "  Celeslia  "  and 
Warren,    143  Mass. 


(Mass.)  321.  So  as 
"  Celeste."  Com.  v. 
568. 

In  People  v.  Fick,  89  Cal.  144,  it  was  held 
thai  the  question  whether  the  name  "  Toy 
Fong,"  the  true  name  of  the  prosecuirix,  was 
idem  u>nans  with  "  Choy  Fong,"  the  name 
given  in  the  indictment,  was  one  of  fact  for 
the  jury,  and  the  court  would  not  say,  as  a 
matter  of  law,  that  these  names,  as  usually 
spoken  by  the  Chinese,  do  not  have  the  same 
sound. 

1.  Heil's  Appeal,  40  Pa.  St.  453,  80  Am. 
Dec.  590. 

The  searcher  is  not  required  to  know  how 
the  name  he  is  examining  may  be  spelled 
according  to  the  rules  applicable  to  foreign 
languages.  Buchan  v.  Sumner,  2  Barb.  Ch. 
(N.  Y.)  197,  47  Am.  Dec.  305.  See  also  John- 
son v.  Hess,  126  Ind.  298.  And  see  the  title 
Recording  Acts. 

2.  Above  Named.  —  Where,  in  a  city  charter, 
power  was  given  to  the  common  council  to  ap- 
point certain  specifically  designated  officers 
and  "  other  subordinate  officers,"  and  pro- 
vision was  made  "that  the  officers  above 
named  "  should  hold  their  offices  for  one  year, 
it  was  held,  construing  this  section  in  con- 
nection with  a  similar  section  of  an  earlier 
charter,  that  "  the  officers  above  named"  in- 
cluded only  those  particularly  designated  by 
name,  and  excluded  "  other  subordinate  offi- 
cers." McChesney  v.  Trenton,  50  N.  J.  L. 
338. 

"  Relatives  Hereinbefore  Named  "  in  a  will,  has 
been  held  to  mean  "  legitimate  relatives  here- 
inbefore mentioned  nominatim,  if  not  by  all 
their  names,  by  some  at  least."  Re  Jodrell,  61 
L.  T.  N.  S.  677.  This  was  reversed  in  59  L.  J. 
Ch.  538,  it  being  held  that  the  children  of  per- 
sons named  as  cousins,  whether  legally  related 
or  not,  came  within  the  description  of  "  rela- 
tives hereinbefore  named." 

"  Relations  Hereafter  Named."  —  Where  a 
testator  left  his  property  to  his  "  relations 
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hereafter  named,"  and  none  was  named  in  the 
will,  it  was  held  that  the  word  named  must  be 
taken  in  its  plain  sense,  indicating  an  inten- 
tion to  specify  certain  relatives,  and  as  the 
testator  had  specified  none,  there  was  an  in- 
testacy. Crampton  v.  Wise,  =8  L.  T.  N.  S. 
718. 

3.  Bouvier  L.  Diet;  Wharton  L.  Diet. 

4.  Nation.  —  Vattel's  Law  of  Nations,  §  1; 
Republic  v.  Soto,  112  N.  Y.  310;  Stale  v.  Fore- 
man, 8  Yerg.  (Tenn.)  562;  Keith  v.  Clark,  97 
U.  S.  459. 

Nation  and  State  Synonymous.  —  See  State  v. 

Foreman,  8  Yerg.  (Tenn.)  562. 

Indians.  (See  also  the  title  Indians,  vol.  16, 
p.  212.) —  In  Montoya  v.  U.  S..  180  U.  S.  265, 
it  was  said:  "  The  North  American  Indians 
do  not  and  never  have  constituted  nations  as 
that  word  is  used  by  writers  upon  inter- 
national law,  although  in  a  great  number  of 
treaties  they  are  designated  as  nations  as  well 
as  tribes.  Indeed,  in  negotiating  with  the  In- 
dians the  terms  nation,  '  tribe,'  and  '  band  ' 
are  used  almost  interchangeably.  The  word 
nation  as  ordinarily  used  presupposes  or  im- 
plies an  independence  of  any  other  sovereign 
power,  more  or  less  absolute,  an  organized 
government,  recognized  officials,  a  system  of 
laws,  definite  boundaries,  and  the  power  to 
enter  into  negotiations  with  other  nations. 
These  characteristics  the  Indians  have  pos- 
sessed only  in  a  limited  degree,  and  when  used 
in  connection  with  the  Indians,  especially  in 
their  original  state,  we  must  apply  to  the  word 
nation  a  definition  which  indicates  little  more 
than  a  large  tribe  or  a  groupof  affiliated  tiibes 
possessing  a  common  government,  language, 
or  racial  origin,  and  acting  for  the  lime  being 
in  concert.  *  *  *  In  shorl,  the  word  nation 
as  applied  to  the  uncivilized  Indians  is  so  m  uch 
of  a  misnomer  as  to  be  little  more  than  a  com- 
pliment." But  compare  Worcester  v.  Georgia, 
6  Pet.  (U.  S.)  559;  U.  S.  v.  Forty-three  Gallons 
Whiskey,  93  U.  S.  196;  Ex  p.  Reynolds.  5  Dill. 
(U.  S.)400;  Langford  v.  Monteith,  1  Idaho  612. 
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9.  Liability  of  Stockholders  for  Debts,  336. 

a.  Statutory  Provisions,  336. 
^.   Who  Liable,  336. 

(1)  Owner,  336. 

(2)  Apparent  Owner,  337. 

(3)  Necessity  of  Transfer  on  Books  of  Bank,  338. 

(4)  Pledgees,  338. 

(5)  Effect  of  Notice  of  Title  on  Books  of  Bank,  339. 
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(8)  Assignees  under  General  Assignment,  341. 
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(10)  Minors,  341. 
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(1)  Determination  of  Comptroller,  344. 

3J9  Volume  XXI. 


NA  7  70  N A  L  BA  N7<S. 


(2)  Assessments,  344. 

(3)  Action  to  Enforce  Liability^  344. 

(a)  Conditions  Precedent,  344. 
(^)  Jurisdiction,  344. 
(<:)  Form  of  Remedy,  345. 
(</)  Jf7w  Liable  to  Suit,  345. 
(f)  Limitations,  346. 
(/)  Defenses,  346. 
(^)  Set-off  and  Counterclaim,  347. 
(/*)  Evidence,  348. 

(7)  Recovery,  Enforcement,  and  Distribution,  348. 

(/)  Cwfr,  348. 

10.  Voluntary  Assessment  in  Case  of  Impairment  of  Capital,  348. 

tf.  Statutory  Provisions,  348. 
/>.  .//isw  Made,  348. 
^.  Enforced,  348. 

</.  0/  6^-0/",  348. 

11.  Dividends,  348. 

a.  Declaring  Dividends,  348. 

^.  Right  to  Dividends,  349. 

r.   W/r/fo  Entitled  to  Dividends,  349. 

</.   Unlawful  Payment,  349. 

III.  Officers  and  Agents,  349. 

1.  Election,  Appointment,  and  Tenure,  349. 

<r.  In  General,  349. 
^.  Directors,  349. 

(1)  Statutory  Provisions,  349. 

(2)  Election,  350. 

(3)  Resignation,  350. 
Ministerial  Officers,  350. 

(1)  Appointment,  350. 

(2)  Dismissal,  350. 

2.  Compensation,  350. 

3.  Authority  and  Powers,  350. 

a.  /#  General,  350. 

(1)  Definition,  350. 

(2)  Ultra  Vires  Transactions,  351. 

(3)  Express  or  Implied  Authority,  351. 

(4)  Customary  Poivers,  351. 

(5)  Habitual  Exercise  of  Special  Powers,  351. 

(6)  Habitual  Exercise  of  Absolute  Control,  351. 

(7)  Liability  for  Property  or  Founds  Received,  352. 

(8)  Effect  of  Liquidation  Proceedings,  352. 
^.   TV  Borrow  Money,  352. 

^.  TV  Bind  Bank  by  Torts,  353. 
</.  Particular  Officers,  353. 

(1)  Directors,  353. 

(2)  President,  353. 

(3)  Vice-President,  354. 

(4)  Cashier,  354. 

4.  Personal  Liability,  355. 

a.  /«  General,  355. 

(1)  W-V/tf/  Officers  Liable,  355. 

(2)  Leave  of  Absence,  355. 

(3)  Degree  of  Dereliction,  355. 

(4)  Effect  of  Good  Faith  and  Diligence,  255. 

(5)  Survival  of  Action,  355. 

(6)  Release  of  Liability,  356. 

A  False  Statements  and  Reports,  356. 
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c.  Excessive  Loans,  356. 
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(4)  Relation,  of  Parties,  362. 

c.  Embezzlement,  363. 
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f.  Financial  Agent  of  Government,  375. 

4.  Borrowing  Money,  37c. 

a.  Implied  Power,  375. 

b.  Extent  of  Power,  375. 

c.  Effect  of  Ultra  Vires  Act,  376. 

5.  Issuing  Certificates  of  Deposit,  376. 

6.  Certifying  Checks,  376. 

7.  Circulating  Notes,  376. 

8.  Collections,  376. 

9.  Contracts  of  Guaranty  or  Suretyship,  376. 

<z.  Loan  of  Credit  in  General,  376. 

b.  Promise  to  Pay  Drafts,  377. 

c.  Transfers  of  Negotiable  Paper  in  Ordinary  Course  of  Bu  iness, 

377- 

d.  Effect  of  Ultra  Vires  Act,  377. 

10.  Dealing  in  Bills  and  Notes,  378. 

11.  Dealing  in  Bonds,  378. 

a.  Government  and  Corporate  Bonds,  378. 

b.  Interest  Coupons,  378. 

c.  Effect  of  Ultra  Vires  Acts,  378. 

12.  Dealing  in  Coin,  378. 

13.  Dealing  in  Stocks,  378. 

a.  Bank's  Own  Shares,  378. 

b.  Stocks  of  Other  Corporations,  378. 

(1)  Purchase  as  Investment,  379. 

(2)  Taking  Stocks  as  Security  or  by  Way  of  Compromise,  379. 

(3)  Liability  as  Stockholder,  379. 

14.  Deposits,  379. 

a.  General  Deposits,  379. 

(1)  Statutory  Provision,  379. 

(2)  Liability  for  Deposits,  379. 

b.  Special  Deposits,  379. 

(1)  Accommodation  of  Depositor,  379. 

(2)  Deposits  Made  as  Security,  380. 

(3)  Deposit  of  Public  Moneys,  380. 

15.  Limit  of  Indebtedness,  380. 

a.  Purpose  of  Limitation,  380. 

b.  Statutory  Provision,  381. 

c.  Computation  of  Extent  of  Indebtedness,  381. 

d.  Effect  of  Ultra  Vires  Act,  381. 

16.  Loans  and  Discounts,  381. 

a.  Power  to  Alake  Loans  and  Discounts,  381. 

(1)  //;  General,  381. 

(2)  Purchase  of  Commercial  Paper,  381. 

(<7)  Conflict  of  Authority,  381. 

Effect  of  Ultra  Vires  Purchase,  382. 

(3)  Ztfa//  /<?  Directors,  382. 

(4)  Stipulations  in  Discounted  Paper,  382. 
Limit  of  Amount  of  Loans  and  Discounts,  382. 

(1)  Statutory  Provisions,  382. 

(2)  Speculative  Loans,  382. 

(3)  Loans  upon  Actual  Existing  Values,  382. 

(4)  Notes  Taken  from  Predecessor  State  Bank,  382. 

(5)  Effect  °f  Ultra  Vircs  Act>  382- 
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c.  Security  for  Loans,  383. 

(1)  Personal  Security,  383. 

(<z)  Definition,  383. 

\b)  Pledge  of  Chattels,  Bonds,  Stock,  Etc.,  383. 
(c)  Enforcement  of  Rights  as  Pledgee,  383. 
(//)  Effect  of  Omission  to  Take  Security,  383. 

(2)  Bank' s  Own  Shares  as  Security,  383. 

(a)  Statutory  Provisions,  383. 

(b)  What  Constitutes  Loan,  383. 

(c)  Effect  of  Ultra  Vires  Act,  383. 

(3)  Loans  on  Real  Estate,  383. 

(a)  Statutory  Prohibition,  383. 

US)  Discount  of  Note  Secured  by  Mortgage,  384. 
(V)  Loan  on  Stock  in  Real-estate  Company,  384. 
(</)  Mortgage  to  Secure  Renewal  Notes,  384. 
(4  <?/  Ultra  Vires  Act,  384. 

17.  Other  Business  Enterprises,  385. 

a.  Prohibition  Against  Engaging  in  Other  Business,  385. 

b.  Effect  of  Ultra  Vires  Acts,  385. 

18.  Real  Estate  and  Mortgages,  385. 

a.  Right  to  Purchase  and  Hold  Real  Estate,  385. 

(1)  Statutory  Provisions,  385. 

(2)  Real  Estate  Necessary  for  Banking  Business,  385. 

(3)  Real  Estate  Necessary  to  Secure  Debt,  386. 

(4)  Undivided  Lnterest  of  Others,  386. 

(5)  Conveyance  Prohibited  by  State  L.aw,  386. 

b.  Use,  Control,  and  Disposal  of  Realty,  386. 

(1)  Use  and  Control,  386. 

(2)  Manner  of  Sale,  386. 

c.  Effect  of  Ultra  Vires  Purchase,  386. 

d.  Mortgages,  387. 

V.  Interest  and  Usury,  387. 

1.  What  Laiu  Governs,  387. 

2.  Rate  of  Lnterest  Allowed,  387. 

a.  Statutory  Provisions,  387. 

b.  Rate  Allowed  by  State  Laws,  388. 

c.  Where  No  Rate  Ls  Fixed  by  State  Laws,  388. 

d.  Loans  and  Discounts,  389. 

(1)  Character  of  Contract,  389. 

(2)  Lnterest  in  Advance,  389. 

e.  Addition  of  Current  Rate  of  Exchange,  389. 

3.  Payment  or  Reservation  of  Usury,  389. 

a.  Lmportance  of  Distinction,  389. 

b.  Charging  Lnterest  in  Account,  390. 

c.  Renewal  or  Settlement  Notes,  390. 

d.  Exaction  of  Usury  on  Discounting  Commercial  Paper,  390. 

e.  By  Application  of  Payments,  390. 

f.  Remitting  Interest,  391. 

4.  Effect  of  Usury  on  Transaction,  391. 

a.  Validity  of  Contract,  391. 

b.  Forfeiture  of  Interest,  391. 

(1)  Interest-bearing  Power  of  Debt  Destroyed  by  Usury,  391. 

(2)  Collateral  Transactions,  392. 

(«)  Separate  Notes  for  Lnterest,  392. 

(b)  Collateral  Notes,  392. 

(3)  Defense  of  Usury,  392. 

(a)  Jurisdiction,  392. 

(b)  Who  May  Make  in  General,  392. 
(<r)  By  Bank  Director,  393. 

(</)  Limitation,  393. 
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c.  Renewal  Aroles,  393. 
5.  Remedies  Where  Unlawful  Interest  Taken,  393. 

a.  Statutory  Remedy  Exclusive,  393. 

b.  Set-off  of  Interest  or  Usury  Paid,  394. 

c.  Recovery  of  Double  Interest  Paid,  394. 

(1)  Statutory  Provision,  394. 

(2)  Set-off  of  Penalty  in  Suit  for  Debt,  394. 

(3)  Conditions  Precedent  to  Suit,  394. 

(4)  Who  May  Sue,  395. 

(a)  Statutory  Provision,  395. 

(/;)  Persons  Making  Payment,  395. 

(c)  Legal  Representatives,  395. 

(5)  Jurisdiction,  396. 

(6)  Limitation  of  Action,  396. 

(7)  Right  of  Set-off  in  Suit  for  Penalty,  397. 

(8)  Extent  of  Recovery,  397. 

VI.  Actions  by  and  Against  National  Banks,  397. 

1.  Right  to  Sue  and  Be  Sued,  397. 

2.  Remedies,  397. 

a.  Attachment ,  397. 

(1)  Statutory  Provision,  397. 

(2)  In  State  Courts,  398. 

(3)  In  Federal  Courts,  398. 

(4)  Property  of  Others  in  Bank's  Hands,  398. 

(5)  Bond  to  Dissolve  Attachme?it,  399. 

(6)  Waiver  of  Exemption,  399. 

b.  Injunction,  399. 

3.  Jurisdiction,  399. 

a.  Federal  Courts,  399. 

b.  State  Courts,  401. 

4.  Limitation  of  Actions,  402. 

VII.  Voluntary  Liquidation,  402. 

1.  Right  to  Liquidate,  402. 

2.  Proceedings  for  Liquidation,  402, 

3.  Effect  of  Liquidation  Proceedings,  403. 

a.  Dissolution  of  Corporation,  403. 
Appointment  of  Receiver,  403. 

4.  Liquidating  Agents,  403. 

5.  Claims  and  Distribution,  403. 

6.  Rights  and  Liabilities  of  Stockholders,  403. 

VIII.  Expiration,  Extension,  or  Forfeiture  of  Franchise  and  Dissolution 
404. 

1 .  Term  of  Franchise  —  Extension,  404. 

2.  Expiration  of  Franchise,  404. 

3.  Forfeiture  of  Franchise,  404. 

4.  Dissolution  and  Its  Effect,  404. 

IX.  Insolvency  and  Receivers,  404. 

1.  Preferential  Transfers,  404. 

a.  Statutory  Provision,  404. 

b.  Knowledge  and  Intent,  404. 

(1)  Of  Transferrer,  404. 

(2)  0/  Transferee,  405. 
Application  of  Statute,  405. 

2.  Receivers,  406. 

a.  Appointment,  406. 

(1)  Power  of  Courts,  406. 

(2)  Power  of  Comptroller,  406. 

(3)  Conclusiveness  of  Comptroller's  Action,  407. 

(4)  Effect  of  Appointment,  407. 
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b.  Removal,  407. 

c.  Power's,  407. 

(1)  Status  of  Receiver,  407. 

(2)  Control  of  Court,  408. 

(3)  Authority  to  Contract,  408. 

(4)  Sale  of  Property,  408. 

(5)  Compromise  of  Debts  or  Suits,  408. 
</.  .Stt/Vj  ^  and  Against  Receivers,  409. 

(1)  Right  to  Sue  or  Defend,  409. 

(2)  Conduct  and  Control  of  Suits,  409. 

(3)  Jurisdiction,  409. 

(a)  Federal  Courts,  409. 
(^)  .S'/Wf  Courts,  410. 

3.  Claims  and  Distribution,  410. 

a.  Rights  of  Creditors  in  General,  410. 

(1)  Claims  Entitled  to  Payment,  410. 

(2)  Time  of  Accrual,  ^w. 

(3)  Ztfw  Governing  Distribution,  411. 

(4)  Distribution  M ust  Be  Ratable,  411. 

(5)  Interest,  411. 

Determination  and  Enforcement  of  Claims,  412. 
Priorities,  412. 
Set-off  of  Claims,  413. 
<\  Secured  Creditors,  414. 

_/".  Rights  and  Liabilities  of  Shareholders,  414. 

4.  Substitution  of  Agent  in  Winding-up  Proceedings,  415. 
X.  Reorganization,  415. 

XI.  Consolidation,  415. 

CROSS-REFERENCES. 

/'V  matters  of  PROCEDURE,  see  the  title  BANKS  AND  BANKLNG,  vol.  3 
Encyclopedia  of  Pleading  and  Practice,  p.  251. 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
in  this  work  such  titles  as  BANKS  AND  BANKLNG,  vol.  3,  p.  787;  COR- 
PORA TLONS  {PRLVA  T£),  vol.  7,  p.  620;  OFFLCERS  AND  AGENTS 
OF  PRLVA  TE  CORPORA  TLONS,  post;  RECELVERSj  STOCK; 
STOCKHOLDERS;  TAXATLON;  ULTRA  VLRES. 


I.  Organization,   Control,   and  Regulation  —  1.  Organization  —  a.  In 

GENERAL  —  Constitutional  Grant.  —  It  was  early  decided  that,  under  the  general 
enumeration  of  its  powers,  Congress  has  the  power  to  incorporate  a  bank.1 

National  Bank  Acts.  —  National  banks  can  be  organized  only  under  the  pro- 
visions of  the  Acts  of  Congress.2 


1.  Constitutional  Grant.  —  M'Culloch  v.  Mary- 
land, 4  Whe.it.  (LJ.  S.)  316;  Fanners',  etc., 
Nat.  Bank  v.  Dearing,  91  U.  S.  29;  Pollard  v. 
Stale,  65  Ala.  628;  Stetson  v.  Bangor,  56  Me. 
274;  Flint  v.  Board  of  Aldermen,  99  Mass.  141, 
96  Am.  Dec.  713. 

2.  National  Bank  Acts.  —  The  first  national 
bank  act  was  that  of  Feb.  25,  1863,  12  U.  S. 
Stat,  at  L.  665,  c.  5S.  This  was  re-enacted 
with  changes  and  additions  June  3,  1864,  13 
U.  S.  Stat,  at  L.  100,  c.  106,  and  both  statutes 
with  their  amendments  were  carried  into  the 
Revised  Statutes  as  sections  324-333,  380,  563 
(subdiv.  15),  629  (sabdiv.  10),  736,  885,  3410, 

3417.  5133-5243,  5437- 

Amendatory  and  supplemental  acts  have 
been  passed  as  follows:  June  20,  1874,  18  U. 
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S.  Stat,  at  L.  123,  c.  343;  Jan.  14,  1875,  18 
U.  S.  Stat,  at  L.  296,  c.  15;  Jan.  19,  1875,  18  U. 
S.  Stat,  at  L.  302,  c.  19;  Feb.  8,  1875,  18  U.  S. 
Stat,  at  L.  311,  c.  36;  Feb.  18,  1875,  18  U.  S. 
Stat,  at  L.  317,  c.  80,  §  300  B;  Feb.  19,  1875, 

18  (J.  S.  Stat,  at  L.  329,  c.  89;  June  30,  1876, 

19  U.  S.  Stat,  at  L.  63,  c.  156;  Feb.  14,  1880, 
21  U.  S.  Stat,  at  L.  66,  c.  25;  Feb.  26,  1881,  21 
U.  S.  Stat,  at  L.  352,  c.  82;  July  12.  1882,  22  U. 
S.  Stat,  at  L.  162,  c.  290;  March  29,  1886,  24 
U.  S.  Stat,  at  L.  8,  c.  28;  May  1,  1886,  24  U. 
S.  Stat,  at  L.  18,  c.  73;  Aug.  13.  1888,  25  U  S. 
Stat,  at  L.  433,  c.  866;  July  28,  1892,  27  U.  S. 
Stat,  at  L.  322,  c.  317;  Aug.  3,  1892,  27  U. 
S.  Stat,  at  L.  345,  c.  360;  March  2,  1897,  29 
U.  S.  Stat,  at  L.  600;  March  14,  1900,  31  U. 
S.  Stat,  at  L.  45,  c.  41. 
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status  of  National  Banks.  —  The  system  was  devised  to  provide  a  national  cur- 
rency secured  by  a  pledge  of  United  States  bonds,  and  national  banks  are 
agencies  or  instruments  of  the  government  for  that  purpose.1 

A  Prohibitive  Tax  is  laid  upon  the  issue  of  currency  by  state  or  other  banks 
not  national  or  by  persons.* 

b.  Formation  of  National  Banks. — The  statute  provides  for  the 
formation  of  associations  for  carrying  on  the  business  of  banking  by  any 
number  of  persons  not  less  than  five  who  shall  enter  into  articles  of  association 
to  be  signed  by  such  persons  and  filed  with  the  comptroller.3 

c.  Organization  Certificate. — The  persons  forming  a  banking  asso- 
ciation are  required  to  make  an  organization  certificate  specifying  the  name, 
place  of  location,  capital  stock,  and  names  and  residences  of  shareholders,  and 
to  acknowledge  such  certificate  before  a  judge  of  some  court  of  record  or 
notary  public,  and  file  it  with  the  comptroller.4 

d.  Certificate  of  Authority  to  Commence  Business.  —  The  comp- 
troller is  required,  if,  after  an  examination,  it  appears  that  the  association  is 
lawfully  entitled  to  commence  the  business  of  banking,  to  give  a  certificate 
that  the  association  has  complied  with  all  the  provisions  with  which  compli- 
ance is  required  before  commencing  the  business  of  banking,  and  that  such 
association  is  authorized  to  commence  such  business.8 

Certificate  Conclusive.  —  The  comptroller  is  clothed  with  exclusive  jurisdiction 
to  decide  as  to  the  completeness  of  the  organization.  His  certificate  is  con- 
clusive upon  the  subject,  and  removes  any  objections  which  might  otherwise 
be  made  to  the  evidence  upon  which  he  acted.8 

A  Certificate  Signed  by  the  Deputy  Comptroller  as  "  acting  comptroller  of  the  cur- 
rency    is  a  sufficient  compliance  with  the  act.7 

The  Publication  required  by  law  8  of  the  comptroller's  certificate  is  not 
essential  to  complete  the  organization  of  the  bank.9 

e.  PROOF  OF  INCORPORATION.  —  A  Copy  of  the  Comptroller's  Certificate  of  authority 
to  commence  business,  certified  by  him,  is  sufficient  evidence  of  incorporation.10 

1.  Status  of  National  Banks. —  Davis  v.  Elmira  For  example,  an  objection  that  the  organ- 
Sav.  Bank,  161  U.  S.  275;  Pollard  v.  State,  65  ization  certificate  was  acknowledged  before  a 
Ala.  628;  Sleison  v.  Bangor,  56  Me.  274;  Pitts-  notary  who  was  shown  therein  to  be  a  stock- 
butg  v.  Pittsburg  First  Nat.  Bank.  55  Pa.  Si.  45.  holder  in  the  bank  is  without  force  after  the 

2.  Tax  on  Other  Issues  of  Circulating  Notes. —  issuance  of  the  comptroller's  certificate. 
Rev.  Stat.  U.  S.,  §  3413,  as  amended  Feb.  8,  Thatcher  v.  West  River  Nat.  Bank,  19  Mich. 
1875,  18  U.  S.  Stat,  at  L.  311,  c.  36,       19.  20.  196. 

See  also  Veazie  Bank  v.  Fenno.  8  Wall  (U.  S.)  7.  Deputy  Comptroller  May  Make  Certificate.  — 

533;  Merchants'  Nat.  Bank  v.  U.  S.,  101  U.  S.  Keyser  v.  Hitz,  r33  U.  S.  145. 

1;  Dollar  Sav.  Bank  v.  U.  S  ,  19  Wall.  (U.  S.)  8.  Publication  Required  by  Law.  —  Rev.  Stat. 

227;  U.  S  v.  Warrick,  25  Fed.  Rep.  138;  In  re  U.  S.  §  5170. 

Aldrich,  16  Fed.  Rep  369.    And  see  generally  9.  Merchants'  Exch.  Nat.  Bank  Cardozo, 

the  title  Taxation  (Corporate).  35  N.  Y.  Super.  Ct.  162. 

3.  Formation.  —  Rev.  Stat.  U.  S..  §  5133.  10.  Incorporation  Proved  by  Comptroller's  Certifi- 

4.  Organization  Certificate. —  Rev.  Stat.  U.  S.,  cate  —  United  States.  — Chubb  v.  Upton,  95  U. 
S£  5  r 34,  5135.  S.  665;  McCormick  v.  Market  Nat.  Bank,  165 

6.  Certificate  of  Authority  to  Commence  Busi-  U.  S.  53S;  Columbia  Nat.  Bank  v.  Mathews, 

ness.  —  Rev.  Stat.  U.  S.,       5168,  5169.  (C.  C.  A.)  85  Fed.  Rep.  934;  Brown  v.  Tilling- 

A  certificate  reciting  that  satisfactory  evi-  hast,  (C.  C.  A.)  93  Fed.  Rep.  326;  Bailey  v. 

dence  has  been  presented  to  the  comptroller  Tillinghast,  99  Fed.  Rep.  801,  affirming  86  Fed. 

that  the  bank  has  complied  with  all  the  pro-  Rep.  46. 

visions  of  the  Revised  Statutes  required  to  be  Alabama.  —  Hanover  Nat.  Bank  v.  Johnson, 

complied  with  before  the  association  shall  be  90  Ala.  549. 

authorized  to  commence  business,  and  certify-  Illinois.  —  Mix  v.  Bloomington  Nat.  Bank, 

ing  that  such  bank  is  authorized  to  commence  91  111.  20,  33  Am.  Rep.  44. 

business,  as  provided  in  the  Revised  Statutes,  Massachusetts.  —  Washington    County  Nat. 

is  sufficient.    Citizens'  Nat.  Bank  v.  Great  Bank  v.  Lee,  112  Mass.  521 ;  Tapley  v.  Martin, 

Western  Elevator  Co.,  13  S.  Dak.  r.  116  Mass.  275;  Merchants'  Nat.  Bank  v.  Glen- 

6.  Certificate  Conclusive.  —  Casey  v.  Galli,  94  don  Co.,  120  Mass.  97. 

U.  S.  679;  Bushnell  v.  Leland,  164  U.  S.  684;  Minnesota.  —  Memphis  First  Nat.  Bank  v. 

Thatcher  v.  West  River  Nat.  Bank,  19  Mich.  Kidd,  20  Minn.  234. 

190;    Citizens'  Nat.   Bank  v.  Great  Western  New    York.  —  National    Bank    v.  Phoenix 

Elevator  Co  ,  13  S.  Dak.  1.  Warehousing  Co.,  6  Hun  (N.  Y.)  71;  Mer- 

326  Volume  XXI. 


Oiganization,  Control, 


NATIONAL  BANKS. 


and  Regulation. 


Estoppel  to  Deny.  —  A  shareholder  who  is  called  upon  to  respond  to  a  liability 
as  such  or  a  party  who  has  contracted  with  a  bank  and  is  sued  upon  the  con- 
tract, is  estopped  to  deny  the  existence  or  the  legal  validity  of  such  corporation. 1 

/.  Preliminary  Business.  —  The  statute  prohibiting  the  association  from 
transacting  any  business  "except  such  as  is  incidental  and  necessarily  prelimi- 
nary to  its  organization,  until  it  has  been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of  banking,"  2  prohibits  business  inci- 
dental and  necessarily  preliminary  to  the  commencement  of  the  banking  busi- 
ness,3 and  the  bank  is  not  liable  on  such  contracts  entered  into  by  its  pro- 
moters and  officers,4  unless  it  has  approved  and  adopted  the  contract 
subsequently  to  the  issuance  of  the  comptroller's  certificate.5 

2.  Power  to  Control  and  Regulate  6  —  Rule  and  Exception  stated.  —  National  banks 
are  instrumentalities  of  the  federal  government  created  for  a  public  purpose, 
and  as  such  are  necessarily  subject  to  the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a  state  to  define  their  duties  or  to  con- 
trol the  conduct  of  their  affairs  is  absolutely  void  whenever  such  attempted 
exercise  of  authority  expressly  conflicts  with  the  laws  of  the  United  States 
and  either  frustrates  the  purpose  of  the  national  legislation  or  impairs  the 
efficiency  of  these  agencies  of  the  federal  government  to  discharge  the  duties 
for  the  performance  of  which  they  were  created.  But  national  banks  are  sub- 
ject to  the  laws  of  the  state,  and  are  governed  in  their  daily  course  of  busi- 


chants'  Exch.  Nat.  Bank  v.  Cardozo,  35  N.  Y. 
Super.  Ct.  162. 

South  Dakota.  —  Citizens'  Nat.  Bank  -'. 
Great  Western  Elevator  Co  ,  13  S.  Dak.  1. 

Texas. —  Denison  First  Nat.  Bank  v.  Ran- 
dall, 1  Tex,  App.  Civ.  Cas.,  §  972. 

Washington.  —  National  Bank  of  Commerce 
v.  Galland,  14  Wash.  502. 

1.  Estoppel  to  Deny  Incorporation.  —  Casey  v. 
Galli,  9+  U.  S.  673;  Wallace  v.  Hood,  89  Fed. 
Rep.  11;  Slaughter  v.  Montgomery  First  Nat. 
Bank,  109  Ala.  157;  Union  Gold  Min.  Co.  v. 
Rocky  Mountain  Nat.  Bank,  1  Colo.  531;  Key- 
ser  v.  Hitz,  2  Mackey  (D.  C.)  490;  Wheelock 
v.  Kost,  77  III.  296;  Davis  v.  Watkins,  56  Neb. 
288.  See  also  Huffaker  v.  National  Bank,  12 
Bush  (Ky.)  287;  Hungerford  Nat.  Bank  v.  Van 
Nostrand,  106  Mass.  559;  New  York  Nat. 
Exch.  Bank  v.  Jones,  9  Daly  (N.  Y.)  248; 
National  Bank  v.  Orcutt,  48  Barb  (N.  Y  )  256. 
See  also  the  titles  Corporations  (Private), 
vol.  7,  p.  668;  De  Facto  Corporations,  vol.  8, 
p  760  et  seq.;  and  generally  the  title  Estop- 
pel, vol.  11,  p.  385. 

A  State  ..Court  Will  Take  Judicial  Notice  of  the 
general  laws  of  the  United  States,  and,  such 
being  the  fact,  it  is  competent  for  an  asso- 
ciation to  prove  by  parol  thatitiscarryingona 
general  banking  business  as  a  national  bank 
authorized  by  the  general  lan's  of  the  United 
Slates,  under  the  name  by  which  it  sue;. 
Yakima  Nat.  Bank  v.  Knipe,  6  Wash.  348.  fol- 
lowed \n  National  Bank  of  Commerce  v.  Gal- 
land, 14  Wash.  502. 

2.  Preliminary  Business  Prohibited.  —  Rev. 
Stat.  U.  S.,  $  5136.  See  also  Casey  v.  Galli, 
94  U.  S.  679 

3.  Business  Necessarily  Preliminary  to  Banking 
Business  Prohibited. —  McCormick  v.  Market 
Nat.  Bank,  165  U.  S.  538,  affirming  162  III.  107. 

4.  Agreement  with  President  for  Compensation 
Not  Binding. — Citizens'  Nat.  Bank  v.  Elliott, 
55  Iowa  104,  39  Am.  Rep.  167. 

Agreement  with  Person  to  Become  Cashier  Not 
Binding.  —  Regester  v.  Medcalf,  71  Md.  528. 


An  Agreement  to  Pay  for  Services  in  Procuring 
Subscriptions,  made  by  a  promoter,  is  not  bind- 
ing. Tift  v.  Quaker  City  Nat.  Bank,  141  Pa. 
St.  550. 

Arrangement  with  Another  Bank  for  Cashing 
Checks  Not  Binding.  —  Armstrong  v.  Springfield 
Second  Nat.  Bank,  38  Fed.  Rep.  883;  Wellsion 
First  Nat.  Bank  v.  Armstrong,  42  Fed.  Rep. 
IQ3- 

A  Lease  of  a  Banking  Office  for  a  term  of  years, 
made  before  the  issuance  of  the  comptroller's 
certificate,  cannot  be  made  good  by  esioppel 
and  will  not  support  an  action  to  recover  any- 
thing beyond  the  value  of  what  the  bank 
actually  received  and  enjoyed.  McCormick 
v.  Market  Nat.  Bank,  165  U.  S.  538,  affirming 
162  III.  107. 

Liability  of  Directors.  —  The  directors  of  a 
national  bank  who  execute  a  lease  in  the  name 
of  the  bank  for  premises  for  the  banking  busi- 
ness, before  receiving  the  certificate  of  the 
comptroller  authorizing  the  bank  to  do  busi- 
ness, though  after  the  bank  has  been  com- 
pletely organized,  are  not  liable  as  copariners, 
for  in  such  case  thev  are  aciing  as  agents,  not 
of  an  assumed  corporation,  but  of  a  corpora- 
tion <ie  jure,  as  yet  poweiless  to  make  such  a 
contract.  Seeberger  v.  McCormick,  178  III. 
404;  Salem  First  Nat.  Bank  v.  Almy,  117 
Mass.  476.  Bui  such  directors  may  te  liable 
upon  the  subsequent  abandonment  of  the 
organization  and  the  surrender  of  the  building 
in  an  action  ex  contractu  upon  their  implied 
warranty  of  power  10  enier  into  the  lease, 
where  the  lessor  was  ignorant  of  ihe  fact  that 
the  bank  had  no  certificate  from  the  comp- 
troller authorizing  it  to  transact  business. 
Seeberger  v.  McCormick,  178  111.  404. 

5.  McDonough  v.  Houston  Fiisi  Nat.  Bank. 
34  Tex.  309. 

6.  Power  to  Control  and  Regulate.  —  As  to 
jurisdiction  of  actions  by  and  against  national 
banks,  and  liability  to  attachment  and  injunc- 
tion, see  infra,  this  title,  Actions  Rv  and 
Against  National  Hanks, 
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ness  f  ir  mure  by  the  laws  of  the  state  than  by  those  of  the  nation.  All  their 
contracts  are  governed  and  construed  by  state  laws;  their  acquisition  and 
transfer  of  property,  their  right  to  collect  their  debts,  and  their  liability  to  be 
sued  for  debts  are  all  based  on  state  law.  It  is  only  when  the  state  law  inca- 
pacitates the  banks  from  discharging  their  duties  to  the  government  that  it 
becomes  unconstitutional.1 

Under  This  Rule  the  courts  have  held  valid  as  applicable  to  national  banks  a 
general  and  undi  ^criminating  law  subjecting  the  taking  of  real  estate  to  certain 
restrictions  in  order  to  prevent  preferences  in  case  of  insolvency;2  providing 
that  where  cotton  has  been  sold  under  a  cash  contract  the  title  shall  not  pass 
to  the  buyer  until  the  price  has  been  paid;3  prohibiting  recovery  on  a  note 
given  for  the  purchase  price  of  goods  sold  in  violation  of  a  state  statute;4 
giving  to  stockholders  reasonable  access  to  and  inspection  and  examination  of 
the  books  of  the  bank;  5  requiring  the  cashiers  of  national  banks  to  file  lists 
of  stockholders,  etc. ,  with  county  clerks ;  6  providing  for  the  levy  upon  and  sale 
under  execution  of  bank  stock;7  prohibiting  the  keeping  of  an  office  in  the 
state  for  the  purpose  of  discount  or  deposit,  by  corporations  not  authorized 
by  the  laws  of  the  state;8  or  allowing  a  national  bank  which  has  been 
reorganized  as  a  state  bank  to  prosecute  or  defend  a  claim  in  its  old  corporate 
name  0  So  an  attachment  law  which  enables  a  bank  within  the  state  to  dis- 
count with  safety  paper  which  a  bank  without  the  state  could  not  discount 
without  risk  has  been  held  to  be  valid.10 

Under  the  Exception  the  courts  have  held  invalid,  when  applied  to  national 
banks,  a  law  providing  for  priority  of  payment  of  a  savings-bank  depositor 
over  other  creditors  on  the  insolvency  of  a  bank,11  or  imposing  disqualifications 
on  officers  of  national  banks,  such  as  prohibiting  bank  cashiers  from  engaging 
in  any  other  occupation. 12 

Offenses  and  Penalties.  — ■  And  so  where  the  national  bank  act  provides  a  penalty 
for  doing  an  act,  the  state  law  is  not  applicable.13 

3.  Name,  Location,  and  Place  of  Business.  —  The  Name  of  the  bank  is  subject 


1.  State  Laws  Applicable  Only  Where  They  Do 
Not  Impair  Efficiency  of  National  Banks.  —  Mc- 

Clcllan  v.  Chipman,  164  U.  S.  347,  affirming 
159  Mass.  363;  National  Bank  v.  Com.,  9 
Wall.  (U.  S.)  362;  Davis  v.  Elmira  Sav.  Bank, 
161  U.  S.  275,  reversing  142  N.  Y.  590,  affirm- 
ing 73  Hun  (N.  Y.)  357;  Waite  v.  Dowley,  94 
U.  S.  527;  Witters  v.  Sowles,  32  Fed.  Rep. 
758;  Selma  First  Nat.  Bank  v.  Colby,  46 
Ala.  435;  Slate  v.  Tuller,  34  Conn.  297; 
Thomas  v.  Farmers'  Bank,  46  Md.  43;  Cooke 
v  State  Nat.  Bank,  50  Barb.  (N.  Y.)  339,  3 
Abb.  Pr.  N.  S.  (N.  Y.)  339,  affirmed  52  N.  Y. 
96;  Doty  v.  Larimore  First  Nat.  Bank,  3  N. 
Dak.  9;  Pittsburg  v.  Pittsburg  First  Nat. 
Batik,  55  Pa.  St.  45;  Holmes  v.  Wilmington 
Nat  Bank,  18  S.  Car.  37,  44  Am.  Rep.  558. 
State  v.  Clark  First  Nat.  Bank,  2  S.  Dak.  568; 
Hawley  v.  Hurd,  72  Vt.  122. 

2.  Preferential  Transfers. — McClellan  v.  Chip- 
man,  164  U.  S.  347,  affirming  159  Mass.  363; 
Witters  z.  Sowles.  32  Fed.  Rep.  758. 

3.  Contracts  of  Sale.  —  National  Bank  v. 
Augusta  Cotton,  etc.,  Co.,  104  Ga.  403. 

4.  Hanover  Nat.  Bank  v.  Johnson,  90  Ala. 
549- 

5.  Access  to  Bank's  Books.  —  Winter  v.  Bald- 
win, 89  Ala.  483. 

6.  Listing  Stockholders.  —  Waite  v.  Dowley, 
94  U.  S.  527. 

7.  Sale  of  Stock  on  Execution.  —  Braden's  Es- 
tate. 165  Pa.  St.  184. 


8.  Prohibiting  Foreign  Corporations  from  Doing 
Business.  —  National  Bank  v.  Phoenix  Ware- 
housing Co.,  6  Hun  (N.  Y.)  71. 

9.  Right   to   Sue   or   Defend.  —  Thomas  v. 

Farmers'  Bank,  46  Md.  53. 

10.  Discrimination  Against  Nonresident  Banks. — 

Hawley  v.  Hurd,  72  Vt.  122. 

11.  Priority  of  Payment. —  Davis?'.  Elmira  Sav. 
Bank,  161  U.  S.  275,  reversing  142  N.  Y.  590, 
ciffi)  ming  73  Hun  (N.  Y.)357. 

12.  Disqualification  of  Officers. — Allen  v.  Car- 
ter, 119  Pa.  St.  192. 

Filing  Certificates  in  Office  of  Secretary  of  State. 
—  A  statute  providing  that  every  coi poration 

formed  under  the  laws  of  this  or  any  other 
state  "  shall  file  in  the  office  of  the  secretary 
of  state  a  statement  of  its  locaiion  and  the 
name  of  an  agent  upon  whom  process  must  be 
served  is  not  applicable  to  national  banks. 
Owensboro  First  Nat.  Bank  v.  Com.,  (Ky. 
1896)  33  S.  VV.  Rep.  1 105. 

13.  Offenses  and  Penalties — See  intra,  this 
title,  Officers  and  Agents —  Offenses  by  Officers 
and  Agents  and  Aiders  and  Abettors;  Interest 
and  Usury. 

The  Removal  Act  of  March  3,  1887,  as 
amended  by  the  Act  of  August  13,  1888,  does 
not  subject  national  banks  to  the  laws  of  the 
states  where  they  are  located,  so  far  as  reme- 
dies are  provided  for  the  wrongs  they  may  per- 
petrate. Norfolk  Nat.  Bank  v.  Schwenk,  46 
Neb.  381. 
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only  to  the  approval  of  the  comptroller  of  the  currency,1  and  there  is  nothing 
in  the  act  which  will  prevent  an  association  from  adopting  any  name  that  he 
approves.2 

The  Use  of  the  Word  "  National"  as  a  part  of  the  name  or  title  is  prohibited  to 
banks  not  organized  under  the  national  bank  act  and  to  all  others  doing  a 
banking  business.3  But  building  and  loan  associations  are  not  within  the 
prohibition,  as  their  functions,  powers,  and  franchises  are  distinguishable  from 
those  of  banking  corporations."*  It  is  not,  however,  a  necessary  inference 
from  the  use  of  the  word  "  national"  that  the  bank  is  lawfully  established 
under  the  national  bank  act,  for  the  name  might  be  used  unlawfully  notwith- 
standing the  fine  imposed  by  the  statute.5 

Change  of  Name  may  be  made  with  the  approval  of  the  comptroller.8 

Location  and  Place  of  Business.  —  The  provision  that  the  usual  business  of  the 
bank  shall  be  transacted  at  an  office  or  banking  house  located  in  the  place 
specified  in  the  organization  certificate  1  will  not  prevent  an  officer  of  the 
bank  from  purchasing  coin  at  the  banking  house  of  another  bank  and  there 
certifying  a  check  for  the  purchase  price.8  But  it  will  prevent  the  bank  from 
making  a  valid  contract  providing  for  the  cashing  of  checks  upon  it  at  any 
other  place  than  at  its  office  or  banking  house;  and  a  bank  which  cashes 
checks  for  another  national  bank  under  such  arrangement  cannot  recover  the 
amount  thereof  where  they  are  not  presented  to  the  drawee  bank  until  after 
the  latter  has  suspended.9  And  it  has  been  held  that  a  state  statute  prohibit- 
ing the  keeping  of  an  office  in  the  state  for  the  purpose  of  discount  and 
deposit  by  corporations  not  authorized  by  the  law  of  the  state  will  prevent 
recovery  by  a  national  bank  located  in  another  state  on  a  note  discounted  in 
violation  of  such  law.10 

Change  of  Location  may  be  made  under  certain  restrictions  with  the  approval 
of  the  comptroller.11 

4.  Transformation  of  State  Banks  into  National  Banks.  —  The  National  Bank  Act 
Was  Intended  to  provide  not  only  for  the  organization  of  new  banks  but  to  absorb 
the  old  banks  and  establish  a  general  exclusive  banking  system  for  the  whole 
country,12  and  it  provided  for  the  reorganization  of  state  banks  into  national 
banks. 13 

No  Authority  from  the  State  Is  Necessary  to  enable  a  state  bank  to  change  its 
organization  to  a  national  bank.1'4 

Two-thirds  of  the  Absolute  or  Voting  Stockholders  of  a  state  bank  may  reorganize  the 
corporation  as  a  national  bank  and  transfer  to  the  reorganized  corporation  the 

1.  Name  Subject  to  Approval  of  Comptroller. —  9.  Contracts  to  Transact  Business  Elsewhere  In- 

Rev.  Stat.  U.  S.,  £  5134.  valid.  —  Armstrong  v.  Springfield  Second  Nat. 

2.  Baltimore  Third  Nat.  Bank  v.   Teal,  5  Bank,  38  Fed.  Rep.  883. 

Fed.  Rep.  503.  10.  Keeping  Branch  Office  in  Another  State.— 

3.  "National"  Prohibited  to  Other  Banks. —  National  Bank  v.  Phoenix  Warehousing  Co., 
Rev.  Stat.  U.  S.,  §  5243;  People  v.  National  6  Hun  (N.  Y.)  71. 

Sav.  Bank,  129  111.  618.  11.  Change  of  Location.  —  Act  Cong.  May  1, 

4.  Prohibition   Inapplicable  to   Building   and  1886,  24  U.  S.  Stat,  at  L.  18,  c.  73. 

Loan   Associations.  — Lonib   v.    Pioneer  Sav.,  12.  Reorganization  of  State  Banks.  —  State  v. 

etc.,  Co  ,  106  Ala.  591.  Phoenix  Bank,  34  Conn.  236. 

5.  No    Presumption    from    Use.  —  Baltimore  13.  Rev.  Slat.  U.  S.,  §  5154. 

Third  Nat.  Bank  v.  Teal,  5  Fed.  Rep.  503.  Savings  Banks  organized  in  the  District  of 

6.  Change  of  Name.  —  Act  Cong.  May  1,  1886,  Columbia,  under  an  Act  of  Congress,  and 
24  U.  S.  Stat,  at  L.  18,  c.  73.  having  a  capital  stock  paid  up  in  whole  or  in 

7.  Location  and  Place  of  Business.  —  Rev.  Stat.  part,  were  entitled,  after  the  passage  of  the 
U.  S.,  §  5190.  Act  of  1876,  to  become  national  banking  asso- 

As  to  location  for  purposes  of  actions  by  and  ciations  in  the  mode  and  subject  to  the  con- 

against  national  banks,  see  infra,  this  title,  d'tions  prescribed  by  Rev.  Stat.  U.  S.,  £  5154. 

Actions  by  and  Against  National  Banks — Juris-  Keyser  r.    Hitz,    133   U.   S.    145,  affirming  2 

diction  —  Federal  Courts.  Mackey  (D.  C.)  488. 

8.  Purchase  of  Coin  May  Be  Made  Elsewhere.  —  14.  State  Authority  Not  Necessary.  —  Casey  v. 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  io  Galli,  94  V.  S.  673;  State  v.  Baltimore  Nat. 
Wall.  (U.  S.)  643.  Bank,  33  Md.  75. 
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entire  stock  and  assets  of  the  old  bank.1 

Effect  of  Reorganization.  —  On  its  reorganization  as  a  national  bank,  the  bank 
ceases  to  exist  as  a  state  bank  and  is  not  liable  to  a  privilege  tax  under  the 
old  charter;  2  but  its  identity  or  corporate  existence  is  not  destroyed,3  and  all 
the  assets  and  rights  of  the  old  bank  pass  to  the  new  bank  without  any  formal 
assignment,  and  it  is  subject  to  all  existing  obligations  and  liabilities  of  the 
old  bank  as  if  the  change  had  not  taken  place.4  And  this  is  so  although  in 
form  it  was  organized  as  a  new  bank,  and  the  assets  were  transferred  to  it  as 
if  by  sale  and  purchase.5 

shareholders.  —  By  the  conversion  of  a  state  bank  into  a  national  bank  every 
holder  of  shares  of  the  capital  stock  of  the  state  bank  becomes  a  shareholder 
of  the  capital  stock  of  the  new  bank,  to  the  amount  of  his  shares,  and  as  such 
is  subject  to  the  liabilities  imposed  by  the  National  Bank  Act  on  such  share- 
holders.6 And  it  is  not  material  that  new  certificates  of  stock  were  not  issued 
to  the  stockholders.7  But  the  stockholders  who  do  not  enter  into  the  new 
organization  are  entitled  to  a  full  share  of  the  assets  of  the  old  bank,  or  of  the 
avails  of  the  sale  thereof,  and  their  rights  will  be  enforced  by  a  court  of  equity 
upon  their  application,  by  decree  and  execution.8 

The  Certificate  of  the  Comptroller  is  conclusive  as  to  the  regularity  of  the  proceed- 
ings by  which  the  bank  was  converted  into  a  national  bank.9 

5.  Comptroller  of  Currency.  —  Provisions  for  the  Appointment  of  a  comptroller  of 
the  currency,  prescribing  his  powers  and  duties,  were  contained  in  the  original 
Bank  Act.,w 

The  Courts  Cannot  Control  the  administration  of  the  duties  of  the  comptroller 
or  of  the  treasurer  of  the  United  States  in  respect  to  bonds  deposited  with 
the  treasurer  to  secure  the  redemption  of  the  circulating  notes  of  the  bank.11 

6.  Bank  Examiners.  —  Provisions  are  made  by  the  statute  for  the  appoint- 
ment of  bank  examiners,  and  their  powers,  duties,  and  compensation  are 
specified.12    Such  examiners  are  not  officers  of  the  banks  in  their  hands,  and 

1.  Two-thirds  of  Stockholders  May  Reorganize  by  the  National  Bank  Act  from  holding  never- 
Bank.  —  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  473;  theless  pass  to  the  national  bank  on  such  re- 
State  v.  Phoenix  Bank,  34  Conn.  205;  State  v.  organization.  Scofield  v.  State  Nat.  Bank,  9 
Hartford  Nat.  Bank,  34  Conn.  240.  Neb.  316,  31  Am.  Rep.  412. 

2.  State  Charter  Not  Binding.  —  States.  Balti-  5.  Transfer  by  Sale  and  Purchase.  —  Warren 
more  Nat.  Banu,  33  Md.  75.  First  Nat.  Bank  v.  Mclntire,  40  Ohio  St.  528. 

3.  Identity  Not  Destroyed.  —  Michigan  Ins.  6.  Shareholders.  —  Casey  v.  Galli,  94  U.  S. 
Bank  v.  Eldred,  143  U.S.  293.  And  it  is  liable  673;  State  v.  Phoenix  Bank,  34  Conn.  205; 
to  holders  of  its  outstanding  circulation  issued  State  v.  Hartford  Nat.  Bank,  34  Conn.  240. 

in  accordance  with  the  state  laws  as  if  it  was  7.  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  490. 

a  continuing  corporation.    Metropolitan  Nat.  8.  Rights  of  Withdrawing  Stockholders.  • — State 

Bank  v.  Claggett,  141  U.  S.  520,  affirming  125  v.  Hartford  Nat.  Bank,  34  Conn.  240. 

N.  Y.  729,  affirming  56  Hun  (N.  Y.)  578.  The  Officers  of  the  old  bank  become  officers 

Bequest  of  Bank  Stock. —  Nor  is  a  bequest  of  of   the  new  one  until    their  successors  are 

banK  stock  affected  by  such  con  version.    May-  elected,  without  regard  to  their  qualifications, 

nard  v.  Mechanics' Nat  Bank,  7  Phila.  (Pa.)  6.  Lockwood  v.  Mechanics'  Nat.  Bank,  9  R.  I. 

4.  Existing  Rights  and  Liabilities  Transferred.  336,  11  Am   Rep.  253. 

—  Metropolitan  Nat.  Bank  v.  Claggett,  141  U.  9.  Comptroller's  Certificate  Conclusive. —  Key- 

S.  520.  affirming  125  N.  Y.  729,  affirming  56  ser  v.  Hitz,  2  Mackey  (D.  C.)  473;  Casey  v. 

Hun  (N.  Y.)  578;  Michigan  Ins.  Bank  v.  Eldred.  Galli,  94  U.S.  673.    See  also  cases  cited  supra, 

143  U.  S.  293;  Atlantic  Nat.  Bank  v.  Harris,  this  section,  Organization. 

118  Mass.  151;  Pontiac  First  Com mercial  Bank  10.  Deputy  Comptroller. — The  law  authorizes 

v.  Talbert,  103  Mich.  629;  Coffey  v.  National  the  deputy  comptroller  to  act  in  place  of  the 

Bank,  46  Mo.  140,  2  Am.  Rep.  488;  Scofield  v.  comptroller  in  certain  contingencies  stated, 

State  Nat.  Bank,  9  Neb  316,  31  Am.  Rep.  412;  and  the  court  will  presume,  in  the  absence  of 

City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44,  49  Am.  any  showing  to  the  contrary,  that  the  deputy 

Rep.  513,  86  N.  Y.  484,  16  Hun  (N.  Y.)  158;  has  acted  in  conformity  with  law.    Young  r. 

Grocers'  Nat.  Bank  v.  Clark,  48  Barb.  (N.  Y.)  Wempe.  46  Fed.  Rep.  354. 

26;  Warren  First  Nat.  Bank  v.  Mclntire,  40  11.  Van  Antwerp  v.  Hulburd,  7  Blalchf.  (U. 

Ohio  St.  536;  Thorp  v.  Wegefarth,  56  Pa.  St.  S.)  426,  8  Blatchf.  (U.  S.)  282.    See  also  as  to 

82,  93    Am.  Dec.  789;    Kelsey  v.    National  the  powers  and  duties  of   the  comptroller. 

Bank,  69  Pa.  St.  426;  Maynard  v.  Mechanics'  supra,  this   section,  Organization;  infra,  this 

Nat.  Bank,  7  Phila.  (Pa.)  6.  title,  Insolvency  and  Receivers. 

Unlawful   Assets. — Assets    belonging  to   a  12.  Appointment,  etc.,  of  Bank  Examiners. — 

state  bank  which  a  national  bank  is  prohibited  Rev.  Stat.  U.  S.,  £  5240,  524.1. 
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cannot  bind  them  by  acts  in  their  official  character  done  in  behalf  of  such 
banks.1  Nor  are  communications  by  stockholders  to  them,  in  relation  to  the 
affairs  of  the  bank,  privileged  communications.2 

II.  Capital  Stock  and  Shareholders  —  1.  Amount,  Issue,  and  Payment  of 
Capital  Stock.  —  The  minimum  of  capital  stock  is  fixed  by  the  National  Bank 
Act,3  which  requires  that  a  certain  proportion  shall  be  paid  in  before  the  bank 
can  commence  business,4  and  makes  provision  for  paying  the  balance  and 
collecting  from  delinquent  stockholders.*  Although  the  statute  requires  that 
the  capital  stock  shall  be  paid  in  cash,  a  receiver  can  collect  from  a  stockholder 
a  note  given  for  capital  stock.6 

2  Increase  of  Capital  —  Requirements.  —  The  Acts  of  Congress  providing  for 
an  increase  of  capital  stock  7  constitute  the  charter  powers  of  the  bank  in 
respect  to  such  increase,  and  no  increase  of  capital  stock  can  be  made  except 
in  the  manner  provided  by  statute;*  and  they  do  not  sanction  any  shifts  or 
devices  whereby  the  stock  is  increased  without  a  corresponding  increase  of 
actual  capital.9  To  validate  an  increase  of  stock  the  consent  of  two-thirds 
of  the  shareholders  and  the  payment  in  full  of  the  amount  of  such  increase  are 
necessary,  as  well  as  the  certificate  of  approval  of  the  comptroller  of  the  cur- 
rency.10 And  a  subscription  to  an  increase  of  stock  cannot  be  enforced  where 
these  provisions  are  not  complied  with.11  Nor  are  the  subscribers  estopped  to 
allege  a  noncompliance  with  the  law  by  the  fact  that  the  bank,  subsequent  to 
their  subscriptions,  and  with  their  knowledge,  represented  to  the  public  that 
its  capital  stock  had  been  increased,  or  that  they  allowed  their  names  to 
remain  upon  the  list  of  those  subscribing  for  and  entitled  to  such  increase, 
where  they  were  free  from  actual  fraud.12  But  the  fact  that  the  subscription 
and  payment  for  the  increased  stock  preceded  the  final  vote  of  the  stock- 
holders to  make  the  increase  is  not  material.13  And  a  stockholder  who  has 
accepted  a  certificate  of  stock  and  received  dividends  thereon  in  ignorance  of 
the  fact  that  the  whole  increase  was  not  paid  in  cannot  set  up  in  defense  to  a 
suit  to  enforce  his  personal  liability  for  an  assessment  that  the  proposed 
increase  was  not  fully  paid  in,  where  that  fact  has  been  duly  certified  by  the 
comptroller  as  required  by  law.14 

1.  Bank  Examiners  Cannot  Act  for  Bank. —  8.  Winters  v.  Armstrong,  37  Fed,  Rep.  508. 
Witters  v.  Sowles,  32  Fed.  Rep.  762;  Tecumseh  9.  Amount  Must  Be  Actually  Paid  In.  —  Cock- 
Nat.  Bank  v.  Chamberlain  Banking  House,  rill  v.  Abeles,  (C.  C.  A.)  86  Fed.  Rep.  505, 
(^Jeb.  1901)88  N.  W.  Rep.  186.  citing  Aspinwall  v.  Butler,  133  U.  S.  595,  and 

2.  Communications   Not  Privileged.  —  Cox  v.  Delano  v.  Butler,  118  U  S.  634. 
Montague,  47  U.  S.  App  384.  10.  Statutory  Requirements. —  Delano  v.  But- 

3.  Amount  of  Capital. —  Rev.  Slat.  U.  S.  §  5138,  ler,  118  U.  S.  649;  Winters  v.  Armstrong,  37 
amended  by  Act  Cong.  March  14,  1900,  31  U.  Fed.  Rep  508;  McFarlin  v.  Kansas  City  First 
S.  Stat,  at  L.  48,  c.  41,  §  10.  Nat.  Bank,    (C.  C.  A.)  68    Fed.    Rep.  868; 

4.  Payment  of  Capital.  —  Rev.  Stat.  U.  S.,  Schierenberg  v.  Stephens,  32  Mo.  App.  314; 
£5140.  Nichols  v.  Stephens,  32  Mo.  App  330;  Arm- 

5.  Delinquent  Shareholders.  —  Rev.  Stat.  U.  S.,  strong  v.  Law,  11  Ohio  Dec.  (Reprint)  461,  27 
§5141.  Cine.    L.    Bui.    too;   Charleston  v.  People's 

6.  Enforcement  of  Note  Given  for  Stock. —  Hep-  Nat.  Bank,  5  S.  Cat  .  103,  in  which  last  case  it 
burn  v.  Kincannon,  74  Miss.  691.  was  held  that  though  dividends  had  been  paid 

It  Is  No  Defense  to  the  maker  of  a  note  given  on  the  new  stock,  it  was  not  taxable  as  stock 

for  stock  in  a  national  bank,  in  a  suit  thereon  until  the  certificate  of  appioval  was  issued, 

by  the  receiver,  that  there  was  a  failure  of  11.  Winters  t.  Aimstrong,  37  Fed.  Rep.  508. 

consideration  because  of  the  bank's  insolvency,  12.  Winters  7'.  Armstrong,  37  Fed.  Rep.  508. 

where  the  maker  has  been  fully  indemnified  13.  Order  of  Compliance  Not  Material. —  Bailey 

against  loss  by  the  payee.    Myers  v.  Hettin-  v.  Tillinghast,   (C.   C.  A.)  99  Fed.  Rep.  801, 

ger,  (C.  C.  A.)  94  Fed.  Rep.  370.  affirming  86  Fed.  Rep  46. 

Diversion  of  Payment.  —  A  subscriber  to  bank  14.  Effect  of  Acceptance  of  Stock  and  Dividends 

stock  can  maintain  an  action  against  the  cor-  Thereon.  —  Scott  v.  Deweese,    181  U.   S.  202, 

poration  for  a  diversion  of  funds  delivered  by  affirming  Scott  v.  Lattimer,  (C.  C.  A.)  89  Fed. 

him  to  the  bank  to  be  paid  on  his  subscription.  Rep.  843,  and  holding  that  under  Rev.  Stat. 

Wilson  v.  Cheyenne  First  Nat.  Bank,  1  Wyo.  U.  S.,  §  5142,  as  modified  by  Act  Cong.  May, 

108.  1886,  each  subscription  for   portions  of  in- 

7.  Increase  of  Capital  Stock. —  Rev.  Stat.  U.  creased  capital  when  paid  up  in  full  becomes 
S.,  £  5142;  Act  May  I,  1886,  24  U.  S.  Stat,  at  valid  and  binding  until  the  maximum  is 
L.  18,  c.  73,  §  1.  reached,  and  the  statute  does  not  incorporate 
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Change  iu  Proposed  increase.  —  The  provision  that  "  no  increase  of  capital  shall 
be  valid  until  the  whole  amount  of  such  increase  is  paid  in  "  1  was  intended  to 
secure  the  actual  payment  of  the  stock  subscribed,  and  so  to  prevent  watering 
of  stock.  The  fact  that  the  whole  amount  of  the  proposed  increase  is  not 
subscribed  does  not  invalidate  bona  fide  subscriptions  actually  made  and 
[vinl.  anil  where  the  proposed  increase  is  subsequently  reduced  to  the  amount 
actu  dly  paid  in,  and  that  amount  is  reported  to  the  comptroller  and  approved 
by  him,  the  increase  is  valid  and  the  subscribers  are  liable  as  stockholders,* 
unless  the  change  was  fraudulently  made,  or  made  to  such  an  inequitable 
extent  as  to  defeat  the  purpose  and  object  of  the  increase.3  Nor  is  it  material 
that  the  subscriber  had  no  knowledge  that  the  amount  of  the  proposed  increase 
w  is  reduced,4  or  that  the  vote  for  the  reduction  of  the  amount  of  the  pro- 
pose,! increase,  as  well  as  the  comptroller's  certificate  of  approval,  was  made 
after  the  insolvency  and  suspension  of  the  bank,  and  against  the  protest  of  the 
subscriber.5  Nor  will  the  fact  that  the  subscriber  did  not  take  out  his  certifi- 
cate of  stock  affect  the  question  of  his  liability  where  his  stock  was  fully  paid 
for  and  his  name  was  entered  on  the  books  as  a  stockholder.6 

The  Certificate  of  the  Comptroller  that  the  capital  has  been  increased  by  a  certain 
amount  and  that  such  amount  has  been  paid  in  cash  is  a  conclusive  determina- 
tion of  the  regularity  of  all  the  acts  of  the  officers,  its  stockholders,  and  the 
corporation  itself,  and  cannot  be  attacked  in  a  collateral  proceeding.' 

3.  Reduction  of  Capital.  —  A  reduction  of  capital  may  be  made  by  the  vote 
of  shareholders  owning  two-thirds  of  the  capital  stock,8  for  the  purpose  of 
producing  a  surplus  for  withdrawal  and  distribution,  or  they  may  be  con- 
strained to  a  reduction  of  the  capital  rather  than  submit  to  assessments  upon 
their  stock  so  as  to  make  good  deficiencies  occasioned  by  losses  or  otherwise.9 


into  such  subscriptions  a  condition  that  the 
subscriber  paying  his  subscription  in  full  can- 
not become  a  holder  of  valid  stock  unless  the 
maximum  amount  of  the  proposed  increase  is 
subscribed  and  paid  for. 

1.  Rev.  Stat.  U.  S  ,  §  5142. 

2.  Change  in  Proposed  Increase  Does  Not  Inval- 
idate Subscriptions,  —  Aspinwall  v.  Butler,  133 
U.  S.  595;  Delano  v.  Butler,  118  U.  S.  634, 
affirming  Morrison  v.  Price,  23  Fed.  Rep.  217; 
Pacific  Nat.  Bank  v.  Eaton,  141  U.  S.  227,  re- 
versing 144  Mass.  260;  Thayer  v.  Butler,  141 
U.  S.  234;  Winters  v.  Armstrong,  37  Fed.  Rep. 
508;  Columbia  Nat.  Bank  v.  Mathews,  (C.  C. 
A.)  85  Fed.  Rep.  934:  Scott  v.  Latimer,  (C.  C. 
A.)  89  Fed.  Rep.  843;  Brown  v.  Tillinghast, 
(C.  C.  A.)  93  Fed.  Rep.  326,  overruling  84  Fed. 
Rep.  71;  Bailey  v.  Tillinghast,  (C.  C.  A.)  99 
Fed.  Rep.  8or,  affirming  86  Fed.  Rep.  46. 

3.  Where  Fraudulently  Made.  —  Aspinwall  v. 
Butler,  133  U.  S.  609. 

4.  Notice  of  Change  Not  Essential.  —  Pacific 
Nat.  Bank  v.  Eaton,  141  U.  S.  227;  Scott  v. 
Deweese,  181  U.  S.  202;  Thayer  v.  Butler,  141 
U.S.  234,  reversing  Eaton  v.  Pacific  Nat.  Bank, 
144  Mass.  260. 

5.  Order  of  Proceedings  Not  Material.  —  Aspin- 
wall v.  Butler,  133  U.  S.  595 ;  Bailey  v.  Tilling- 
hast, (C.  C.  A.)  99  Fed.  Rep.  8oi,  affirming  86 
Fed.  Rep.  46. 

6.  Failure  to  Issue  Certificate.  —  Pacific  Nat. 
Bank  v.  Eaton.  141  U.  S.  227:  Thayer  v.  But- 
ler, 141  U.  S.  234,  reversing  Eaton  v.  Pacific 
Nat.  Bank,  144  Mas5.  260. 

7.  Comptroller's  Certificate  Conclusive. —  Scott 
v.  Deweese,  181  U.  S.  202,  affirming  Scott  v. 
Latimer,  (C.  C.  A.)  89  Fed.  Rep.  843;  Latimer 
v.   Bard,  76  Fed.  Rep.  536;    Columbia  Nat. 


Bank  v.  Mathews,  (C.  C.  A.)  85  Fed.  Rep.  934. 
reversing  79  Fed  Rep.  558;  Wallace  v.  Hood, 
89  Fed.  Rep.  11 ;  Bailey  v.  Tillinghast,  (C.  C. 
A.)  99  Fed.  Rep.  801,  affirming  86  Fed.  Rep. 
46;  Brown  v.  Tillinghast,  (C.  C.  A.)  93  Fed. 
Rep.  326,  overruling  84  Fed.  Rep.  71. 

Collateral  Attack.  —  An  action  by  a  sub- 
scriber to  an  increase  of  stock  against  a  re- 
ceiver of  the  bank  after  its  insolvency,  for  the 
recovery  of  his  subscription  on  the  ground 
that  the  increase  is  illegal  and  the  comptroller's 
certificate  void,  is  a  collateral  attack.  Brown 
v.  Tillinghast,  (C.  C.  A.;  93  Fed.  Rep.  326, 
overruling  84  Fed.  Rep.  71. 

The  Fraudulent  Action  of  the  Officers  of  a  bank 
in  figuring  out  an  apparent  surplus  entitling 
them,  as  holders  of  original  stock,  to  a  divi- 
dend, and  appropriating  such  dividend  to 
themselves  and  using  it  in  paying  up  their 
quota  of  the  increased  stock,  does  not  tender 
the  increase  of  stock  invalid  and  void  as  to 
bona  Jide  subscrihers  to  such  increase.  Lati- 
mer v.  Bard,  76  Fed.  Rep.  536.  See  also  Scon 
v.  Latimer,  (C.  C.  A.)  S9  Fed.  Rep.  S43, 
affi? -med  Scott  v.  Deweese,  181  U.  S.  202. 

Incomplete  Proceedings.  —  A  subscriber  who 
has  made  paymenls  on  his  subscription  to  a 
proposed  increase,  believing  that  the  statutory 
requirements  would  be  complied  with,  is  en- 
titled to  have  the  amount  thereof  allowed  as  a 
claim  against  the  assets  of  the  bank  in  the 
receiver 's  hands,  where  the  bank  fails  betore 
complying  with  the  law  authorizing  the  in- 
crease. Wi  niers?'.  Armstrong,  37  Fed.  Rep.  50S. 


8.  Eeduction  of  Capital. 

5143,  5160. 

9.  Purposes  of  Reduction. 
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Where  the  amount  is  voluntarily  reduced  the  bank  must  return  to  the  stock- 
holders the  whole  capital  set  free  by  such  reduction,  and  cannot  retain  a 
portion  for  use  as  a  surplus  fund  or  for  other  purposes.1  But  where  reduc- 
tion is  made  to  meet  an  impairment  and  to  escape  an  assessment  by  the  comp- 
troller, there  can  be  no  withdrawal  by  the  stockholders  of  the  depreciated 
securities  which  caused  the  impairment.2 

4.  Withdrawal  of  Capital.  —  The  provision  that  "no  association  or  any 
member  thereof  shall,  during  the  time  it  shall  continue  its  banking  operations, 
withdraw  or  permit  to  be  withdrawn,  either  in  the  form  of  dividends  or  other- 
wise, any  portion  of  its  capital,"  3  implies  some  positive  or  affirmative  act  on 
the  part  of  the  shareholder  by  which  he  knowingly  withdraws  the  capital  or 
some  portion  thereof,  or  with  knowdedge  permits  some  act  which  results  in  a 
withdrawal  which  might  not  have  taken  place  without  his  action;  and  it  does 
not  apply  where  a  shareholder  has  simply  and  in  good  faith  received  a  divi- 
dend, declared  by  a  board  of  directors  of  which  he  was  not  a  member,  which 
he  honestly  supposed  was  declared  out  of  the  profits,  but  which  was  in  fact 
paid  out  of  the  capital.4 

5.  Sale  and  Transfer  of  Stock  —  a.  Control  and  Regulation.  —  The 
negotiability  or  transferable  quality  of  the  stock  of  a  national  bank  depends 
upon  the  laws  of  the  United  States,  and  cannot  be  controlled  by  state  statutes 
and  decisions.5  But  the  right  of  an  executor  to  sell  stock  is  governed  by  the 
law  of  the  state  of  the  domicil  of  the  bank,6  and  a  sale  by  him  does  not  pass 
a  good  title  where  he  was  not  authorized  by  the  state  law  to  make  the  sale.7 

By  Bank.  —  National-bank  stock  is  salable  and  transferable  at  the  will  of  the 
owner,  like  other  personal  property,  and  the  directors  or  stockholders  cannot 
control  the  right  of  a  stockholder  to  make  an  absolute  sale  of  his  stock  to  any 
person  capable  of  purchasing  and  holding  it  and  of  assuming  the  liability  of 
the  transferrer  in  respect  thereto.8  The  authority  to  prescribe  the  manner  of 
the  transfer  9  permits  only  conditions  which  are  essential  to  the  protection 
of  the  association  against  transfers  which  are  fraudulent  or  which  ma}'  be 
designed  to  evade  the  just  responsibility  of  the  stockholder.10  It  was  enacted 
for  the  benefit  of  the  corporation,  its  shareholders,  and  its  creditors  only.  As 
to  all  other  parties  a  transfer  of  such  stock  which  is  good  at  common  law  is 
good  under  the  statute.11  As  between  the  parties  to  a  sale  it  is  enough  that 
the  certificate  is  delivered  by  the  holder  to  the  purchaser  or  pledgee  with 
power  to  transfer  the  stock  on  the  books  of  the  bank,  and  either  party  may 
compel  its  registration  and  transfer.1*    And  the  same  rule  applies  where  the 

1.  Seeley  v.  New  York  Nat.,Exch.  Bank,  8  nize  a  transfer  of  its  stock  by  a  foreign  execu- 
Daly  (N.  Y.)  400,  4  Abb.  N.  Cas.  (N.  Y.)  61,  tor,  duly  appointed  in  another  state. 
affirmed  78  N.  Y.  608.  7.  Weyer  v.  Franklin  Second  Nat.  Bank,  57 

2.  McCann  v.  Jeffersonville  First  Nat.  Bank,  Ind.  198. 

112  InT  354,  foliowed'xn  131  Ind.  95.  8.  Bank  Cannot  Control.—  Johnson  v.  Laflin, 

3.  Withdrawal  of  Capital.  —  Rev.  Stat.  U.  S.,  5  Dill.  (U.  S.)  65,  13  Fed.  Cas.  No.  7,393, 
£  5204.  affirmed  103  U.  S.  800. 

4.  McDonald  v.  Williams,  174  U.  S.  397.  9.  The  Statute  Provides  lhat  the  stock  shall 

5.  Sale  and  Transfer  Cannot  Be  Controlled  by  be  "  transferable  on  the  books  of  the  associa- 
State  Legislation.  —  Continental  Nat.  Bank  v.  tion  in  such  manner  as  may  be  prescribed  in 
Eliot  Nat.  Bank,  7  Fed.  Rep.  369;  Scott  v.  Pe-  the  by  laws  or  articles  of  association."  Rev. 
quonnock  Nat.  Bank,  15  Fed.  Rep.  494;  Bath  Stat   (J.  S.,  §  5139. 

Sav.  Inst.  v.  Sagadahoc  Nat.  Bank,  89  Me.  500;  This  statute  is  sufficient  to  authorize  a  by- 

Dickinsen  v.  Central  Nat.  Bank,  129  Mass.  279,  law  lhat  the  stock  shall  be  transferable  only  at 

37  Am.  Rep.  351 ;  Central  Nat.  Bank  v.  Willis-  the  bank  on  the  books.     Lockwood  v.  Mechan- 

ton,  138  Mass.  248;    Doty  v.  Larimore  First  ics'  Nat.  Bank,  9  R.  I.  335,  11  Am.  Rep.  253. 

Nat.  Bank,  3  N.  Dak.  g.  10.  Johnston  v.  Laflin,  103  U.  S.  800. 

6.  Right  of  Executor  to  Sell. —  1  lobbs  v.  West-  11.  Transfer  Good  at  Common  Law. —  Scott  v. 
em  Nat.  Bank  8  W.  N.  C.  (Pa.)  131,  12  Fed.  Pequonnock  Nat.  Bank,  15  Fed.  Rep.  494;  Mc- 
Cas.  No.  6,551a,  holding  that  in  Pennsylvania,  Neil  v.  New  York  Tenth  Nat.  Bank,  46  N.  Y. 
where  the  bv-laws  or  articles  of  association  of  325,  7  Am.  Rep.  341:  Doty  v.  Larimore  First 
a  national  bank  do  not  otherwise  prescribe,  Nat.  Bank,  3  N.  Dak.  9. 

the  bank  is  bound  under  Act  Pa.  June  if.,  1S36,  12.  Either  Party  May  Compel  Transfer.  — Scott 

g  3,  and  Act  Pa.  April  S,  1872,  §  11,  to  lecos-  v.  Pequonnock  Nat.  Bank,  15  Fed.  Rep.  497; 
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stock  certificate  is  delivered  as  collateral  security  for  a  loan.1 

Without  the  Surrender  of  the  Certificate  the  bank  cannot  issue  another  upon  a 
transfer  made  by  the  apparent  owner,  either  in  person  or  by  attorney,  that 
shall  deprive  the  real  owner  of  his  shares.8 

b.  Attaching  Creditors.  —  The  rights  of  a  transferee  under  an  unre- 
corded transfer,  good  at  common  law,  are  superior  to  the  rights  of  a  subse- 
quent attaching  creditor  of  the  transferrer  without  notice.3 

c.  After  Expiration  of  Charter.  —  The  shares  cease  to  be  transferable 
as  such  upon  the  bank's  proceeding  to  wind  up  its  affairs,  at  the  end  of  the 
original  period  for  which  it  was  organized.4 

d.  Purchase  and  Sale  by  Bank  —  Purchase  by  Bank  Prohibited.  —  A  national 
bank  is  prohibited  from  purchasing  or  holding  its  own  shares  unless  such 
course  be  necessary  to  prevent  loss  on  a  debt  previously  contracted  in  good 
faith,5  and  an  agreement  by  it  to  purchase  its  own  stock  cannot  be  enforced.6 
In  case  of  such  purchase  the  bank  may  maintain  an  action  at  law  to  recover 
back  the  money  paid,  without  tendering  back  the  stock.7  And  though  the 
officers  of  a  bank  use  bank  funds  to  buy  stock  of  the  bank  in  their  own  names, 
the  bank  cannot  be  charged  as  owner;8  but  in  such  case,  where  the  owner 
acted  in  good  faith,  and  dealt  without  knowledge  of  the  facts,  he  is  released 
as  a  stockholder.9 

Conversion  by  Bank.  —  The  bank's  inability  to  hold  its  own  shares  will  prevent 


Johnson  v.  Laflin,  5  Dill.  (U.  S.)  65,  13  Fed. 
Cas.  No.  7,393,  affirmed  103  U.  S.  800;  Bath 
Sav.  Inst.  v.  Sagadahoc.  Nat.  Bank,  89  Me. 
504- 

The  Cashier  Is  the  Proper  Officer  to  Make  the 
Transfer,  and  a  demand  of  him  is  sufficient  to 
render  the  bank  liable  for  a  refusal  10  make 
the  transfer.  Case  v.  Citizens'  Bank,  100  U. 
S.  446. 

1.  Transfer  as  Collateral.  —  Dickinson  v.  Cen- 
tral Nat.  Bank,  129  Mass.  279,  37  Am.  Rep. 
351.  And  see  the  title  Pledl.e  and  Col- 
lateral Security.  But  compare  Koons  v. 
Jefferson  ville  First  Nat.  Bank,  89  Ind. 
178. 

In  an  action  against  the  receiver  of  a  na- 
tional bank  to  recover  for  money  alleged  to 
have  been  loaned  to  the  bank,  the  plaintiff 
may  show  that  a  certificate  of  stock  in  such 
bank  which  he  holds  was  given  to  him  by  the 
bank  as  collateral  security  for  the  loan,  as 
against  the  claim  of  the  receiver  that  the 
money  alleged  to  be  a  loan  was  the  purchase 
price  of  the  stock  which  stands  in  the  plain- 
tiff's name  on  the  books  of  the  bank.  Wil- 
liams v.  American  Nat.  Bank,  (C.  C.  A.)  85 
Fed.  Rep.  376. 

2.  Surrender  of  Certificate  Necessary.  —  South 
Bend  First  Nat.  Bank  v.  Lanier,  11  Wall.  (U. 
S.)  36g;  Johnston  v.  Laflin,  103  U.  S.  800, 
affirming  5  Dill.  (U.  S.)  65;  Bath  Sav.  Inst.  v. 
Sagadahoc  Nat.  Bank,  89  Me.  504. 

As  to  the  Liability  of  a  Bank  for  a  Wrongful 
Issue  of  stock  by  its  officer,  see  the  titles 
Stock;  Stockholders. 

3.  Unrecorded  Transfer  Good  as  Against  Attach- 
ment.—  Continental  Nat.  Bank  v.  Eliot  Nat. 
Bank,  7  Fed.  Rep.  369;  Scott  v.  Pequonnock 
Nat.  Bank,  15  Fed.  Rep.  494;  Hazard  v.  Na- 
tional Exch.  Bank,  26  Fed.  Rep.  94;  Bath  Sav. 
Inst.  v.  Sagadahoc  Nat.  Bank,  89  Me.  504; 
Sibley  v.  Quinsigamond  Nat.  Bank,  133  Mass. 
515;  Doty  v.  Larimore  First  Nat.  Bank,  3  N. 
Dak.  9.  And  see  the  titles  Attachment,  vol.  3, 
p.  229;  Stock. 


As  to  the  Right  to  Attach  Stock  generally,  see 

infra,  this  section,  Lien  on  Stock. 

4.  Richards  v.  Attleborough  Nat.  Bank,  148 
Mass.  187. 

5.  Bank  Cannot  Purchase  Its  Own  Shares.  — 

Rev.  Slat.  U.  S.,  §  5201;  Meyers  v.  Valley 
Nat.  Bank,  18  Nat.  Bankr.  Reg.  34,  17  Fed. 
Cas.  No.  9,519. 

Purchase  of  Stock  to  Prevent  Loss.  —  Where  a 
national  bank  has  purchased  its  own  stock  to 
protect  itself  from  loss  upon  a  debt  previously 
contracted,  it  is  bound  to  sell  the  stock  within 
six  months,  and  it  may  sell  on  credit  and  take 
the  purchaser's  note  with  the  stock  as  col- 
lateral to  secure  it,  provided  this  is  done  in 
good  faith.  Union  Nat.  Bank  v.  Hunt,  76  Mo. 
439,  affirming  7  Mo.  App.  42. 

6.  Agreement  to  Purchase  Not  Enforceable.  — 
Bo  wden  v.  Santos,  1  Hughes  (U.  S.)  158,  3  Fed. 
Cas.  No.  1,716;  Atwater  v.  Stromberg,  75  Minn. 
277. 

Agreement  to  Take  Back  Stock  Sold.  —  A  stock- 
holder who  gave  his  note  to  a  national  bank  in 
payment  of  shares  of  its  stock  cannot  set  up  in 
defense  of  an  action  thereon  by  a  receiver  of 
the  bank  that  the  officers  of  the  bank  agreed 
at  the  time  of  the  transaction  that  when  the 
note  fell  due  he  might,  at  his  election,  return 
the  shares  of  stock  therefor.  Atwater  v. 
Stromberg,  75  Minn.  277. 

7.  May  Recover  Back  Purchase  Price.  —  Bur- 
rows v.  Niblack,  (C.  C.  A.)  84  Fed.  Rep.  hi. 
But  see  Chapin  v.  Merchants  Nat.  Bank, 
(Supm.  Ct.  Gen.  T.)  14  N.  Y.  St.  Rep.  272, 
wherein  it  was  held  that  in  case  of  a  purchase 
of  its  own  stock  by  a  bank  in  violation  of  the 
statute  no  relief  would  be  granted  by  the  court, 
the  parties  being  in  pari  delicto. 

8.  Bank's  Funds  Used  in  Purchase  by  Officers. 
—  Meyers  v.  Valley  Nat.  Bank,  18  Nat.  Bankr. 
Reg.  34,  17  Fed.  Cas.  No.  9,519;  Prosser  v. 
Buffalo  First  Nat.  Bank,  106  N.  Y.  677.  See 
also  Bundy  v.  Jackson,  24  Fed.  Rep.  628. 

9.  Johnson  v.  Laflin,  5  Dill.  (U.  S.)  65,  13 
Fed.  Cas.  No.  7,39^,  affirmed  103  U.  S.  800. 
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an  action  against  it  for  conversion  of  its  own  capital  stock,  as  a  judgment  in 
such  action  would  vest  the  title  to  the  converted  property  in  the  bank,  as  the 
wrongdoer. 1 

Subsequent  Purchaser  from  Bank.  — -  But  a  purchase  of  its  own  stock  by  a  bank  in 
violation  of  law  does  not  render  the  stock  void,  and  a  subsequent  purchaser 
i'i  good  faith  from  the  bank  gets  a  good  title  as  against  both  the  bank  and  its 
creditors,  and  is  liable  for  assessments.2 

Agreement  to  Give  shares  to  Officer.  —  Yet  it  has  been  held  that  an  agreement  by 
the  president  of  a  national  bank  to  give  to  the  plaintiff  ten  shares  of  its  stock 
if  he  would  act  as  director,  and  if  his  firm  would  give  to  the  bank  all  of  its 
business,  and  use  its  influence  in  behalf  of  the  bank,  is  enforceable  where  the 
bank  has  received  the  benefits  arising  therefrom.3 

6.  Lien  on  Stock.  —  A  National  Bank  Cannot  Acquire  a  Lien  on  its  own  stock  held  by 
persons  who  are  its  debtors,  even  by  provisions  framed  with  a  direct  view  to 
that  effect  in  its  articles  of  association,  and  by  direct  by  laws  and  notice  in 
the  certificates  of  stock.  A  by-law  giving  to  the  bank  a  lien  on  stock  of  its 
debtors,  or  which  prohibits  a  transfer  while  the  stockholder  is  indebted  to  the 
bank,  is  not  a  "  regulation  of  its  business  and  the  conduct  of  its  affairs  "  within 
the  meaning  of  the  act,4  and  therefore  is  not  such  a  regulation  as  under  the 
act  national  banks  have  a  right  to  make:  and  such  by-law  is  invalid  for  any 
purpose.5 

National-bank  Stock  Is  Subject  to  Seizure  and  sale  on  execution  on  a  judgment 
against  a  stockholder,0  and  may  be  attached  for  the  debt  of  a  shareholder  to 
the  bank  without  regard  to  the  question  of  the  solvency  of  the  debtor  or  the 
necessity  for  such  attachment.7 

7.  Lists  of  Stockholders.  —  The  statute  requires  that  there  shall  be  kept  at 
all  times  in  the  office  where  the  business  of  a  national  banking  association  is 
transacted,  and  subject  during  business  hours  to  the  inspection  of  shareholders 


1.  Bank  Cannot  Be  Charged  with  Conversion.  — 

Meyers  v.  Valley  Nat.  Bank,  iS  Nat.  Bankr. 
Reg.  34,  17  Fed.  Cas.  No.  g.519. 

2.  Purchase  from  Bank.  —  Wallace  v.  Hood,  89 
Fed.  Rep.  11 ;  Lantry  v.  Wallace,  182  U.  S.  536, 
affirming  97  Fed.  Rep.  S6"5- 

3.  Agreement  to  Give  Shares  Enforceable.  — 
Rich  v.  Stale  Nat.  Bank,  7  Neb.  201,  29  Am. 
Rep.  382.  See  further  infra,  this  section, 
Liability  of  Stockholders  for  Debts, 

4.  Rev.  Stat.  U.  S.,  §  5133. 

5.  National  Bank  Cannot  Acquire  Lien  on  Its 
Own  Stock  —  United  States.  —  Bullard  v.  Na- 
tional Eagle  Bank,  18  Wall.  (U.  S.)  589,  South 
Bend  First  Nat.  Bank  v.  Lanier,  11  Wall.  (U. 
S.)  369;  Evansville  Nat.  Bank  v.  Metropolitan 
Nat.  Bank,  2  Biss.  (U.  S.)  527,  8  Fed.  Cas.  No. 
4,573- 

Kentucky.  —  Louisville  Second  Nat.  Bank  v. 
National  Stale  Bank.  10  Bush  (Ky.)  367. 

Maine.  —  Hagar  v.  Union  Nat.  Bank,  63 
Me.  511. 

New  Jersey.  —  Delaware,  etc.  R.  Co.  v.  Ox- 
ford Iron  Co.,  38  N.  J.  Eq.  340. 

New  York.  —  Conklin  v.  Oswego  Second 
Nat.  Bank.  45  N.  Y.  655,  53  Barb.  (N.  Y.)  512, 
note;  Rosenback  v.  Salt  Springs  Nat.  Bank,  53 
Barb.  (N.  Y.)  495;  Buffalo  German  Ins.  Co.  v. 
Buffalo  Third  Nat.  Bank,  162  N.  Y.  163,  revers- 
ing 29  N.  Y.  App.  Div.  137,  [9  Misc.  (N.  Y.)  564. 

Texas.  —  Goodbar  v.  City  Nat.  Bank,  78 
Tex.  461. 

Virginia.  —  Feckheimer  v.  National  Exch. 
Bank,  79  Va.  80. 

The  following  cases,  holding  or  intimating 
a  contrary  doctrine,  are  either  express'y  or  by 


implication  ozertuledby  the  cases  cited  above 
Matter  of  Bigelow,  2  Ben.  (U.  S.)  469,  3  Fed. 
Cas.  No.  1,395;  In  re  Dunkerson.  4  Biss.  (U. 
S.)  227,  8  Fed.  Cas.  No.  4,156;  Knight  v.  Old 
Nat.  Bank,  3  Cliff.  (U.  S.)  429,  14  Fed.  Cas. 
No.  7,885;  Pendergast  v.  Stockton  Bank,  2 
Sawy.  (U.  S.)  108;  Weyet  v.  Franklin  Second 
Nat.  Bank,  57  Ind.  198;  Young  v.  Vough,  23  N. 
J.  Eq.  325;  Lockwood  v.  Mechanics'  Nat.  Bank, 
9  R.  I.  335,  ii  Am.  Rep.  253.  See  also  Lee  v. 
Citizens'  Bank,  5  Ohio  Dec.  (Reprint)  21,  1 
Am.  L.  Rec.  385. 

In  Xenia  First  Nat.  Bank  v.  Stewart,  107  U. 
S.  676,  the  bank  had  taken,  as  security  for  a 
debt  due  from  the  stockholder,  thirty  shares  of 
its  own  stock,  and  upon  default  in  payment 
had  sold  such  shares  and  applied  the  proceeds 
in  payment  of  the  debt.  The  action  was 
brought  to  recover  back  the  proceeds  of  sale, 
upon  the  ground  that  the  bank  had  no  right  to 
take  the  security.  The  right  to  recover  was 
denied,  upon  the  ground  that  "  the  contract 
has  been  executed,  the  security  sold,  and  the 
proceeds  applied  to  the  payment  of  the  debt," 
and  that  "  both  bank  and  borrower  are  in  such 
case  equally  the  objects  of  legal  censure,  and 
they  will  be  left  by  the  courts  where  they  have 
placed  themselves."  By  suing  for  the  pro- 
ceeds of  the  sale,  it  was  observed,  the  plain- 
tiffs had  affirmed  the  sale,  and  the  moneys 
loaned  were  an  offset  to  the  proceeds. 

6.  Stock  May  Be  Sold  on  Execution.  —  Bradcn's 
Estate,  165  Pa.  St.  184.  And  see  the  title 
Stock. 

7.  May  Be  Attached  for  Debt  Due  to  Bank.  — 

Hagar  v.  Union  Nat.  Bank,  63  Me.  511. 
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and  creditors  of  the  association,  as  well  as  of  officers  authorized  to  assess  taxes 
under  state  authority,  a  full  and  correct  list  of  the  names  and  residences  of  all 
the  shareholders  of  the  association  and  of  the  number  of  shares  held  by  each.1 
One,  if  not  the  principal,  object  of  this  requirement  was  to  give  to  creditors 
of  the  association,  as  well  as  to  state  authorities,  information  as  to  the  share- 
holders upon  whom,  if  the  association  becomes  insolvent,  will  rest  the  indi- 
vidual liability  for  its  contracts,  debts,  and  engagements.2 

8.  Rights  of  Stockholders  in  General  —  Right  to  Vote.  —  Each  shareholder  is 
entitled  to  vote  on  each  share  of  stock  held  by  him  in  all  elections  of  directors, 
and  in  deciding  all  questions  at  meetings  of  shareholders,  except  where  his 
liability  is  past  due  and  unpaid,  when  he  cannot  be  allowed  to  vote.3  But 
this  latter  provision  refers  only  to  his  liability  for  unpaid  subscriptions  to  or 
assessments  upon  stock,  and  not  to  his  liability  as  a  debtor  to  the  bank  in 
ordinary  commercial  transactions.4 

Access  to  Books  and  Papers.  —  A  state  statute  giving  to  stockholders  reasonable 
access  to  the  books  and  papers  of  the  bank  for  inspection  and  examination 
applies  to  national  banks  located  within  the  state,  and  such  right  will  be 
enforced  by  mandamus  against  the  officer  having  charge  of  the  books.6  The 
right  of  access  to  books  and  papers  has  also  been  enforced  in  the  absence  of  a 
statute.6 

9.  Liability  of  Stockholders  for  Debts  —  a.  Statutory  Provisions.  —  The 
statute  provides  that  the  shares  shall  be  deemed  personal  property  transferable 
on  the  books  of  the  association;  that  "  every  person  becoming  a  shareholder 
by  such  transfer  shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 
and  liabilities  of  the  prior  holder  of  such  shares,"  7  and  that  shareholders  shall 
be  "  held  individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares."  8 

b.  WHO  LIABLE  —  (i)  Real  Owner —  Conflict  of  Authority — Real  Owner  Held 
Liable.  —  There  is  a  conflict  of  authority  on  the  question  whether  the  real 
owner  may  be  treated  as  a  shareholder  where  his  name  has  not  appeared  on 
the  books  of  the  bank.  It  has  been  said  that  "  the  real  owner  of  the  shares 
of  the  capital  stock  of  a  national  banking  association  may  in  every  case  be 
treated  as  a  shareholder,"  within  the  meaning  of  the  statute,9  and  this  though 
his  name  never  appeared  on  the  books  of  the  bank  in  any  form.10  Thus,  one 
who  bought  stock  and  had  it  registered  in  the  name  of  his  agent  was  held 
liable,  though  there  was  nothing  on  the  books  of  the  bank  to  show  the  real 
title.11 

1.  Lists  of  Shareholders. —  Rev.  Stat.  U.  S.,  certificates  of  stock,  or  it  may  be  the  legal  title 
§  5210;  Pauly  v.  State  L.  &  T.  Co.,  165  U.  S.  thereto,  as  collateral  security  for  debts  or  obli- 
621.  gations  already  or  to  be  contracted."  Per 

2.  Object  of  Statute.  —  Pauly  v.  State  L.  &  T.      Harlan,  J.,  in  Pauly  v.  State  L.  &  T.  Co  ,  165 

Co.,  165  U.  S.  621;  Waite  v.  Dowley,  94  U.  S.      U.  S.  621. 

534.  9.  Real  Owner  Liable.  —  Per  Harlan,  J.,  in 

3.  Right  to  Vote.  —  Rev.  Stat.  U.  S.,  §  5144.      Pauly  v.  State  L.  &r  T.  Co.,  165  U.  S.  619,  re- 

4.  Delinquent  Shareholders. —  U.  S.  v.  Barry,  viewing  many  cases  on  the  liability  of  stock- 
36  Fed.  Rep.  246.  holders. 

5.  Access  to  Books  and  Papers.  —  Winter  v.  10.  Real  Owner  Liable  though  Not  Registered 
Baldwin,  89  Ala.  483.  Owner.  —  Davis  v.  Stevens,  17  Blatchf.  (U.  S.) 

6.  Tultle  v.  Iron  Nat.  Bank,  (N.  Y.  1902)  62  259,  7  Fed.  Cas.  No.  3,653;  Houghton  v.  Hub- 
N.  E.  Rep.  761.  bell  (C.  C.  A.)  91  Fed.  Rep.  453,  affirming  S6 

7.  Liability  of  Shareholders  for  Debts. —  Rev.  Fed.  Rep.  547;  Lucas  v.  Coe,  S6  Fed.  Rep.  972; 
Stat.  U.  S.,  §  5139.  Horton  v.  Mercer,  (C.  C.  A.)  71  Fed.  Rep.  156, 

8.  Rev.  Stat.  U.  S.,  §  5151.  Case  v.  Small,  10  Fed.  Rep.  722;  Laing  v. 
"The  Word  '  Invested '  plainly  has  reference      Burley,  ior  111.  591;  Lesassier  v.  Kennedy,  36 

to  those  who  originally  or  by  subsequent  pur-      La.  Ann.  539. 

chase  become  the  real  owners  of  the  stock,  and         11.  Stock  Registered  in    Name  of   Agent. — 

cannot  refer  to  those  who  never  invested  Houghton  v.  Hubbell,  (C.  C.  A.)  91  Fed.  Rep 
money  jn  the  shares,  but  only  received  the     453,  affinnitig  86  Fed.  Rep.  547. 
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Real  Owner  Not  Liable  Where  Not  Registered.  —  On  the  other  hand,  it  has  been 
said  that  by  section  5  139  of  the  Revised  Statutes  those  persons  only  have  the 
rights  and  liabilities  of  stockholders  who  appear  to  be  such  as  registered  on 
the  books  of  the  association,  the  stock  being  transferable  only  in  that  way. 
No  person  becomes  a  shareholder,  subject  to  such  liabilities  and  succeeding  to 
such  rights,  except  by  such  transfer.  Until  such  transfer,  the  prior  holder  is 
the  stockholder  for  all  the  purposes  of  the  law.1 

The  Transfer  of  Shares  in  Trust  to  enable  the  transferee  to  become  a  director  of 
the  bank  does  not  release  the  transferrer  from  liability  as  a  shareholder.2 

Fraudulent  Overissue.  —  Persons  who  have  bought  stock  from  a  bank  president 
and  have  had  certificates  issued  in  their  names  and  the  transfers  made  on  the 
books  of  the  bank  have  both  the  rights  and  liabilities  of  stockholders  though 
the  president  did  not  cancel  the  old  certificates  but  sold  them  and  thereby 
created  an  overissue.3 

(2)  Apparent  Oivner.  —  It  is  generally  held  that  any  person  who  holds  him- 
self out  as  the  owner  of  shares  by  allowing  himself  to  appear  as  the  registered 
owner  on  the  books  of  the  bank  may  be  treated  as  a  shareholder.4 

Stock  Transferred  Without  Authority.  —  While  a  person  to  whom  stock  is  trans- 
ferred on  the  books  of  the  bank  without  his  knowledge  or  consent  has  the 
right  to  repudiate  the  transaction,5  he  is  presumed  to  be  the  owner  of  the 
stock,  and  the  burden  is  upon  him  to  show  that  he  is  in  fact  not  such  owner.6 

Ratification  of  Transfer.  —  And  if  after  a  transfer  without  the  consent  of  the 


1.  Real  Owner  Not  Liable  Where  Not  Registered 
as  Owner. —  Per  Matthews,  J.,  in  Richmond  v. 
Irons,  121  U.  S.  58,  followed  in  Robinson  v. 
Southern  Nat.  Bank,  (C.  C.  A.)  94"  Fed.  Rep. 
964. 

In  Johnston  v.  Laflin,  103  U.  S.  800,  it  was 
said  by  Field,  J.,  that  "  the  entry  of  the  trans- 
action on  the  books  of  the  bank,  where  stock 
is  sold,  is  required,  not  for  the  translation  of 
the  title,  but  for  the  protection  of  the  parties 
and  others  dealing  with  the  bank,  and  to  en- 
able it  lo  know  who  are  its  stockholders,  en- 
titled to  vote  attheirmeetingsand  receive  divi- 
dends when  declared.  It  is  necessarv  to  pro- 
tect the  seller  against  subsequent  liability  as  a 
stockholder,  and  perhaps  also  to  protect  the 
purchaser  against  proceedings  of  the  seller's 
creditors." 

2.  Transfer  in  Trust.  —  Witters  v.  Sowles,  32 
Fed.  Rep.  130. 

3.  Fraudulent  Overissue.  —  Davis  v.  Watkins. 

56  Neb.  288. 

4.  Apparent  Owner  Liable.  —  Pauly  v.  State  L. 
&  T.  Co.,  165  U.  S.  606;  Turnbull  v.  Payson, 
95  U.  S.  421 ;  Finn  v.  Brown,  142  U.  S.  56;  An- 
derson v.  Philadelphia  Warehouse  Co.,  111  U. 
S.  479;  Irons  v.  Manufacturers'  Nat.  Bank,  27 
Fed.  Rep.  591;  Lewis  v.  Switz,  74  Fed.  Rep. 
381;  Horton  v.  Mercer,  (CCA.)  71  Fed.  Rep. 
153;  Case  v.  Small,  10  Fed.  Rep.  722;  Stuffle- 
beam  v.  De  Lashmutt,  83  Fed.  Rep.  449; 
Scott  v.  Latimer,  (C.  C  A.)  89  Fed.  Rep.  843 
[citing  Chubb  v.  Upton,  95  U.  S.  665];  Key- 
ser  v.  Hitz,  133  U.  S.  138;  Davis  v.  First  Bap- 
tist Soc  ,  44  Conn.  582,  7  Fed.  Cas.  No.  3,633; 
Kerr  v.  Urie,  86  Md.  72,  63  Am.  St.  Rep.  493. 
See  also  Weyer  v.  Franklin  Second  Nat.  Bank, 

57  Ind.  198;  Koons  v.  Jefferson ville  First  Nat. 
Bank,  89  Ind.  178. 

One  Who  Holds  Stock  Merely  as  a  Trustee  for 
the  bank  cannot  set  up  that  fact  to  relieve  him- 
self of  liability.  Lewis  v.  Switz,  74  Fed.  Rep. 
381. 

21  c  of  l, — 22  ; 


An  Agreement  by  an  Officer  of  the  Bank  that  if 
the  defendant  will  buy  certain  shares  of  the 
bank  and  let  them  stand  in  his  name  the  bank 
will  buy  the  shares  from  him  at  any  time  he 
may  so  wish  is  void,  since  a  national  bank  can- 
not purchase  its  own  stock;  and  such  agree- 
ment cannot  be  set  up  to  relieve  the  apparent 
holder  of  such  stock  from  liability.  Bowden 
v.  Santos,  1  Hughes  (U.  S.)  158,3  Fed.  Cas. 
No.  1,716. 

Stock  Held  as  Collateral. —  In  Wheelock  t. 
Kost,  77  111.  296,  it  appeared  that  a  national 
bank  transferred  shares  of  its  stock  to  the  de- 
fendant as  collateral  security  for  loans  by  him 
to  the  bank,  and  as  an  indemnity  against  his 
liability  on  an  accommodation  note  made  by 
him  for  the  bank.  In  an  action  against  him 
for  an  assessment  it  was  held  that  whatever 
might  be  his  relation  to  the  bank,  so  far  as  its 
creditors  were  concerned  he  was  liable  as  a 
stockholder. 

A  certificate  of  stock  may  be  shown  to  have 
been  issued  to  the  apparent  owner  as  collateral 
security  for  a  loan  where  it  does  not  appear 
that  there  was  any  transfer  on  the  stock  regis- 
ter, or  that  the  apparent  owner  had  participated 
in  any  stockholders'  meeting  or  in  any  de- 
clared dividends.  Williams  v.  American  Nat. 
Bank,  (C.  C.  A.)  85  Fed.  Rep.  376. 

5.  Stock  Transferred  Without  Authority. — Key- 
ser  v.  Hitz,  133  U.  S.  149;  Finn  v.  Brown,  142 
U.  S.  56. 

6.  Presumption  of  Ownership. — Finnz/.  Brown, 
142  U.  S.  56,  wherein  it  was  held  that  a  person 
to  whom  fifty  shares  of  stock  had  been  trans- 
ferred on  the  books  of  the  bank  without  his 
knowledge  or  consent,  and  who  was  subse- 
quently elected  a  director  of  the  bank,  and  its 
vice-president,  and  acted  as  such  at  a  time 
when  he  had  no  other  stock,  should  be  conclu- 
sively presumed  to  be  the  owner  of  such  stock 
from  the  time  of  his  appointment  as  director 
and  vice-president, 
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transferee  the  latter  approves  or  ratifies  it  or  accepts  any  of  the  benefits  arising 
from  the  ownership,  he  is  liable  to  be  treated  as  a  shareholder  with  such 
responsibility  as  the  law  imposes  thereon.  And  it  is  immaterial  in  such  case 
whether  a  new  certificate  of  stock  is  issued  to  him  or  not.1 

(3)  Necessity  of  Transfer  on  Books  of  Bank  —  Neglect  to  Have  Transfer  Made.  — 
The  individual  liability  of  a  stockholder  continues  until  there  is  a  transfer  of 
the  stock  on  the  books  of  the  bank,2  even  where  he  has  in  good  faith  pre- 
viously sold  it  and  delivered  to  the  buyer  the  certificate  of  stock  with  the 
power  of  attorney  in  such  form  as  to  enable  the  transfer  to  be  made  on  the 
books  of  the  bank,3  relying  upon  the  promise  of  the  buyer  to  have  the  trans- 
fer made,4  or  where  the  certificate  and  power  of  attorney  are  delivered  to  the 
bank  without  communicating  to  its  officers  the  name  of  the  buyer.5 

Effect  of  Neglect  by  Bank  Officers.  —  But  a  shareholder  who  has  done  all  that  a 
prudent  man  should  do  will  not  be  held  responsible  for  the  neglect  and  care- 
lessness of  an  officer  of  the  bank;6  and  though  no  formal  transfer  is  made  on 
the  books  of  the  bank  he  will  be  released  from  liability  where  he  has  taken  the 
precaution  after  the  sale  of  his  stock  to  surrender  the  certificates  therefor  to 
the  bank  either  in  person  or  accompanied  by  a  power  of  attorney  which  would 
enable  the  bank  officers  to  make  the  transfer  on  the  register,7  even  though  the 
officer  to  whom  the  certificate  and  power  of  attorney  are  delivered  and  who 
had  authority  to  make  the  transfer  is  the  purchaser  of  the  stock.8  But  where 
anything  occurs  that  would  justify  the  transferrer  in  believing  or  even  sus- 
pecting that  the  transfer  has  not  been  promptly  made  on  the  books  he  is  per- 
haps wanting  in  due  diligence  where  he  does  not  by  inspection  of  the  transfer 
books  ascertain  the  facts.9 

(4)  Pledgees  —  Liable  Where  Registered  Owners.  —  One  to  whom  stock  has  been 
transferred  in  pledge  or  as  collateral  security  for  money  loaned  is  liable  as  a 
stockholder,  if  by  his  direction  or  with  his  knowledge  the  shares  are  placed  on 
the  books  of  the  bank  in  such  way  as  to  imply  that  he  is  the  real  owner,10 
though  the  loan  had  been  paid  at  the  time  of  the  suspension  of  the  bank,  and 
though  he  had  delivered  to  the  borrower  the  certificate  with  power  of  attor- 
ney to  retransfer  the  stock.11 

Ground  of  Liability.  — This  is  upon  the  ground  that  by  allowing  his  name  to 


1.  Ratification  of  Transfer.  —  Keyser  v.  Hitz, 

133  U.  S.  149,  affirming  2  Mackey  (D.  C.)  496. 

Where  Seller's  Stock  Was  All  Pledged.  —  A  per- 
son whose  name  appears  on  the  bank's  books 
as  a  stockholder  cannot  be  held  liable  as  such 
where  it  also  appears  from  the  bank's  books 
that  both  at  the  time  of  I  he  sale  and  since  that 
time  the  seller's  entire  holdings  were  pledged 
to  others.  Burt  v.  Richmond,  107  Fed.  Rep. 
387. 

2.  Necessity  of  Transfer  on  Register.  —  Irons 
v.  Manufacturers'  Nat.  Bank,  27  Fed.  Rep. 
591,  affirmed  121  U.  S.  27;  Matteson  v.  Dent, 
176  U.  S.  521;  Robinson  v.  Southern  Nat. 
Bank,  (C.  C.  A.)  94  Fed.  Rep.  964. 

3.  Where  Power  of  Attorney  Is  Given.  —  Rich- 
mond v.  Irons,  121  U.  S.  27;  Price  v.  Whitney, 
28  Fed.  Rep.  297. 

4.  Buyer's  Promise  to  Have  Transfer  Made.  — 
Whitney  v.  Butler,  118  U.  S.  655. 

6.  Failure  to  Notify  Bank  of  Sale.  —  Whitney 
v.  Butler,  118  U.  S  655. 

Stock  Actually  Purchased  by  Bank.  —  Man  v. 
Cheeseoian,  16  Fed.  Cas.  No.  9,002a. 

6.  Neglect  of  Bank  to  Make  Transfer.  —  Whit- 
ney v.  Butler,  118  U.  S.  655;  Snyder  v.  Foster, 
(C.  C.  A.)  73  Fed.  Rep.  136;  Hayes  v.  Shoe- 
maker, 39  Fed.  Rep.  319;  Young  v.  McKay,  50 


Fed.  Rep.  394;  Earle  v.  Carson.  (C.  C.  A.)  107 
Fed.  Rep.  639. 

7.  Matteson  v.  Dent,  176  U.  S.  521;  Briggs 
v.  Spaulding,  141  U.  S.  153;  Whitney  v,  But- 
ler, 118  U.  S.  655;  Hayes  v.  Shoemaker.  39 
Fed.  Rep.  319;  Hayes  v.  Yawger,  39  Fed.  Rep. 
912;  Young  v.  McKay,  50  Fed.  Rep.  394; 
Earle  v.  Coyle,  95  Fed.  Rep.  99;  Cox  v.  Elmen- 
dorf,  97  Tenn.  518. 

8.  Bank  Officer  as  Purchaser.  —  Briggs  v. 
Spaulding.  141  U.  S.  153;  Earle  v.  Coyle,  95 
Fed.  Rep.  99;  Snyder  v.  Foster,  (C.  C.  A.)  73 
Fed.  Rep.  136;  Cox  v.  Elmendorf,  97  Tenn. 
518.  But  see  dicta  to  the  contrary  in  Rich- 
mond v.  Irons,  121  U.  S.  27,  affirming  21  Fed. 
Rep.  197. 

9.  Facts  Putting  on  Inquiry.  —  Whitney  v. 

Builer,  118  U.  S.  662. 

10.  Liability  of  Pledgee. —  Pullman  v.  Upton, 

96  U.  S.  328;  Germania  Nat.  Bank  v.  Case, 
99  U.  S.  628;  Bowden  v.  Farmers',  etc..  Bank, 
1  Hughes  (U.  S.)  307,  3  Fed.  Cas.  No.  1,714; 
Moore  v.  Jones,  3  Woods  (U.  S.)  53,  17  Fed. 
Cas.  No.  9,769,  Wheelock  v.  Kost.  77  111.  296; 
Hale  v.  Walker,  31  Iowa  344,  7  Am.  Rep.  137; 
Magruder  a.  Colston,  44  Md  349,  22  Am.  Rep. 
47- 

11.  Where  Loan  Has  Been  Paid.  —  Bowden  », 
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appear  upon  the  stock  list  as  owner  he  represents  that  he  is  such  owner,  and 
he  will  not  be  permitted,  after  the  bank  fails,  and  when  an  assessment  is 
made,  to  assume  any  other  position  as  against  creditors.1 

Not  Liable  Where  Not  Registered.  —  The  pledgee  of  stock  who  holds  it  solely  as 
collateral  security  for  a  debt  due  to  him  from  the  real  owner  cannot  be  held 
liable  for  assessments  when  the  name  of  the  pledgee  as  owner  or  holder  has 
never  appeared  upon  the  books  of  the  bank  or  even  upon  the  certificate  of 
stock;2  and  this  though,  seeking  to  avoid  responsibility  as  a  stockholder,  he 
causes  such  shares  to  be  transferred  on  the  books  to  a  third  person  under  an 
agreement  to  hold  them  as  security  for  the  debt.3 

(5)  Effect  of  Notice  of  Title  on  Books  of  Bank- —  Not  Liable  Where  Registered  as 
"Pledgee,"  Etc.  —  So  the  transferee  will  not  be  held  liable  as  a  stockholder  where 
in  good  faith  he  has  the  transfer  made  on  the  register,  accompanied  with  the 
entry  "  as  pledgee,"  4  or  "  as  collateral,"  5  or  "as  trustee,"  where  the  stock 
is  held  in  trust  to  secure  the  debt  of  a  third  person,6  or  is  held  for  an  infant, 
though  the  personal  relation  did  not  arise  out  of  a  formal  appointment,7  or 
"  as  cashier, "  8  and  he  actually  and  in  good  faith  holds  the  stock  in  such 
relation.9 

Transferrer  Liable.  —  In  such  case  the  transferrer  remains  the  actual  owner  of 
the  stock  and  is  liable  as  a  shareholder. 10 

(6)  Transfers  to  Avoid  Responsibility  or  to  Irresponsible  Persons.  —  It  Has 
Been  Broadly  Stated  by  way  of  dictum  that  where  the  real  owner  of  shares  trans- 
fers them  to  another  person,  or  causes  them  to  be  placed  on  the  books  of  the 
association  in  the  name  of  another  person,  with  the  intent  simply  to  evade  the 
responsibility  imposed  by  the  statute,  such  owner  may  be  treated  as  a  share- 
holder.11 

Knowledge  of  Insolvency  and  Colorable  Transfer.  —  It  was  early  held  that  a  transfer 
of  shares  on  the  books  of  the  bank  made  by  the  registered  owner,  with  knowl- 
edge of  the  failing  condition  of  the  bank,  and  for  the  purpose  of  escaping  lia- 
bility, to  a  person  financially  irresponsible,  with  the  understanding  that  the 
stock  shall  be  retransferred  on  request,  does  not  relieve  the  transferrer  from 
liability  as  a  shareholder.18 

Not  Necessary  that  Transfer  Be  Colorable.  —  Such  transferrer  is  not  released  from 
liability  even  where  the  transfer  is  not  merely  colorable  but  is  an  out-and-out 
sale.15 

Farmers',  etc.,  Bank,  I  Hughes  (U.  S.)  307,  3  4.  Registered  as  "Pledgee."  —  Pauly  v.  State 
Fed.  Cas.  No.  I,  714.  L.  &  T.  Co.,  165  U.  S.  606,  affirming  58  Fed. 

1.  Estoppel  as  Ground  of  Liability.  —  Pauly  v.      Rep.    666,    15    U.    S.  App.    259;  Germania 
State  L.  &  T.  Co.,  165  U.  S.606;  Tourtelot  v.      Nat.  Bank  v.  Case,  09  U.  S.  628. 
Stolteben,  101  Fed.  Rep.  362.  6.  "As    Collateral."  —  Beal    v.    Essex  Sav. 

The  courts  have  placed  his  liability  upon      Bank,  33  U.  S.  App.  101. 
three  grounds:  That  he  is  estopped  from  de-         6.  As  "Trustee."  —  Welles  v.  Larrabee,  36 
nying  his  liability,  because  he  has  voluntarily      Fed.  Rep.  866.    And  see  infra,  this  subsection, 
held  himself  out  to  the  public  as  the  owner  of  Trustees. 

the  stock;   that,  by  taking  the  legal  title,  he         7.  Lucas  v.  Coe,  86  Fed.  Rep.  972. 
has  released  the  former  owner  from  liability;         8.  As  "Cashier." —  Baker  v.  Old  N'at.  Bank, 
and  that,  after  having  taken  the  apparent  own-      86  Fed.  Rep.  1006;  Frater  v.  Old  Nat.  Bank, 
ership,  and  become  entitled  to  the  privileges      101  Fed.  Rep.  391. 

of  a  stockholder,  it  would  be  unreasonable  to  9.  Good  Faith  Required.  —  Pauly  v.  Slate  L. 
release  him  from  the  responsibilii ies of  a  stock-      &  T.  Co.,  165  U.  S.  606. 

holder.  Robinson  v.  Southern  Nat.  Bank,  (C.  Stock  Books  to  Be  Considered  in  Their  Entirety. 
C.  A.)  94  Fed.  Rep.  967.  — Tourtelot  v.  Stolteben,  101  Fed.  Rep.  362. 

2.  Where  Not  Registered  Owner.  —  Robinson  10.  Transferrer  Liable.  —  Anderson  v.  Phila- 
v.  Southern  Nat.  Bank,  180  U.  S.  295;  Welles      delphia  Warehouse  Co.,  m  U.  S.  479. 

v.  Larrabee,  36  Fed.  Rep.  866;  Andersons.  11.  Transfer  to  Avoid  Liability  or  to  Irresponsible 
Philadelphia  Warehouse  Co.,  111  U.  S.  479.         Person.  —  Pauly  v.  State  L.  &  T.  Co.   165  U. 

3.  Transfer  to   Third   Person  as   Trustee. —      S.  606;  Matieson  -'.Dent,  176  U.  S.  521. 
Hayes  v.  Fidelity  Ins.,  etc.,  Co.,  105  Fed.  Rep.         12.  Germania  Nat.  Bank  v.  Case,  99  U.S.  628. 
160,  affirmed  108  Fed.  Rep.  475;  Pauly  v.  State         13.  Out-and-out  Transfer. —  Bowden  v.  John- 
L.  &  T.  Co.,  165  U.  S.  606;  Anderson  v.  Phila-      son,   107  U.  S.  251;    Bowden    v.  Santos,  I 
delphia  Warehouse  Co.,  in  U,  S.  479.  Hughes  (U.  S.)  158,  3  Fed.  Cas.  No.  1.716. 
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Uncertainty  as  to  Bank's  Ability  to  Stand  Impending  "  Run."  —  And  where  a  stock- 
holder, though  not  supposing  the  bank  to  be  actually  insolvent,  was  advised 
of  facts  not  generally  known  which  indicated  to  him  that  there  was  uncertainty 
as  to  its  ability  to  stand  a  "run"  which  had  apparently  begun,  and  thereafter 
made  a  transfer  as  a  gift  to  his  irresponsible  children,  to  avoid  a  loss  in  case 
the  bank  should  meet  with  a  disaster,  he  was  held  to  be  liable.1 

Financial  Condition  of  Transferee  and  Knowledge  of  Insolvency  —  When  Material.  —  A  trans- 
fer with  intent  to  escape  individual  liability  where  the  bank  is  in  fact  insolvent 
at  the  time,  made  with  knowledge  or  reason  to  believe  that  the  bank  is 
insolvent  or  about  to  fail,  may  be  treated  by  the  receiver  as  inoperative 
between  the  transferee  and  himself,  and  the  transferrer  may  be  held  liable  as 
a  shareholder  without  reference  to  the  financial  condition  of  the  transferee.3 
And  in  such  case  both  the  transferrer  and  the  transferee  are  liable  for  an 
assessment.3  Conversely,  a  transfer  made  in  good  faith  without  knowledge 
or  reason  to  believe  the  bank  to  be  insolvent,  where  the  shareholder  has  done 
everything  reasonably  possible  to  procure  a  transfer  on  the  books  of  the  bank 
to  the  purchaser,  will  relieve  him  from  liability  though  the  bank  at  the  time 
was  insolvent  and  the  purchaser  was  irresponsible.4 

Effect  of  Suspension  of  Bank.  —  The  right  to  transfer  shares,  so  far  as  the  credit- 
ors are  concerned,  ceases  entirely  upon  the  insolvency  and  suspension  of  the 
bank.5 

Transfers  by  Pledgees.  —  Where  stock  is  transferred  in  good  faith  as  security 
for  a  debt,  and  the  pledgee,  to  avoid  personal  responsibility,  causes  it  to  be 
transferred  to  an  irresponsible  person,  the  pledgee  cannot  be  held  as  a  stock- 
holder, his  name  not  appearing  on  the  books  of  the  bank.6 

(7)  Trustees  —  Exemption  from  Liability.  —  The  provision  that  persons  holding 
stock  as  trustees  shall  not  be  personally  subject  to  any  liabilities  as  stock- 
holders 7  refers  not  only  to  trustees  appointed  by  will  or  by  order  of  a  court 
or  judge,  but  to  any  trust  relation,  however  created.8  But  it  is  limited  to 
express  and  active  trusts,  where  there  is  a  probability  of  some  estate  to 
respond  to  the  liability,9  and  it  does  not  apply  where  the  bank's  records  show 

1.  Impending  Run  on  Bank.  —  Foster  v.  stock  in  a  national  bank  at  the  time  of  the 
Lincoln,  74  Fed.  Rep.  382,  affirmed  7g  Fed.  transfer,  while  material  upon  the  inquiry  of 
Rep.  170,  45  U.  S.  App.  623.  See  also  Baker  v.  whether  or  not  the  transfer  is  bona  fide  or 
Reeves,  85  Fed.  Rep.  837.  colorable,  cannot  be  a  decisive  element  on  the 

2.  Financial  Responsibility  of  Transferee  Imma-  question  of  liability  of  the  transferrer,  where 
terial.  —  Stuart  v.  Hayden,  169  U.  S.  8,  affirm-  the  transfer  has  been  made  out  and  out  with- 
inq  72  Fed.  Rep.  402;  Cox  v.  Montague,  (C.  out  knowledge  or  notice  of  the  failing  con- 
C.  A.)  78  Fed.  Rep.  845.  dition  of  the  bank."    A  similar  holding  was 

Actual  Insolvency  of  Bank.  —  It  was  said  by  made  in  Earle  v.  Carson,  (C.  C.  A.)  107  Fed. 

Harlan,  J.,  in  Stuart  v.  Hayden,  169  U.  S.  9,  Rep.  643. 

ihough  not  necessary  to  the  decision  of  the  3.  Both  Parties  Liable. —  Baker  v.  Reeves,  85 

case,  that,  "  whether,  (he  bank  being  in  fact  Fed.  Rep.  837. 

insolvent,  the  transferrer  is  liable  to  be  treated  4.  Insolvent  Transferee.  —  Earle  v.  Carson, 
as  a  shareholder,  in  respect  of  its  existing  con-  (C.  C.  A.)  107  Fed.  Rep.  639;  Sykes  v.  Hollo- 
tracts,  debis,  and  engagements,  if  he  believed  way,  81  Fed.  Rep.  432. 

in  good  faith  at  the  time  of  transfer  that  the  5.  Effect  of  Suspension  of  Bank. —  Irons  v. 
bank  was  solvent,  is  a  question  which,  in  the  Manufacturers'  Nat.  Bank,  17  Fed.  Rep.  308. 
view  we  take  of  the  present  case,  need  not  be  6.  Transfers  by  Pledgees.  — Anderson  v.  Phil- 
discussed;  although  he  may  be  so  treated,  adelphia  Warehouse  Co.,  111  U.  S.  479; 
even  when  acting  in  good  faith,  if  the  transfer  Matteson  v.  Dent,  176  U.  S.  521;  Wilson  v. 
is  to  one  who  is  financially  irresponsible."  Merchants'  L.  &  T.  Co.,  (C.  C.  A.)  98  Fed.  Rep. 
But  this  latter  remark  has  been  treated  as  688;  National  Park  Bank  v.  Harmon,  79  Fed. 
obiter  in  Earle  v.  Carson.  (C.  C.  A.)  107  Fed.  Rep.  891,  51  U.  S.  App.  148.  See  also  Robin- 
Rep.  643.  And  before  the  decision  in  the  case  son  v.  Southern  Nat.  Bank,  (C.  C.  A.)  94  Fed. 
in  the  Supreme  Court,  it  was  held  in  Sykes  v.  Rep.  967. 

Holloway,  81  Fed.  Rep  432,  that  a  transfer  of  7.  Trustees  Exempted.  —  Rev.    Stat.   U.  S., 

stock,  though  without  consideration,  and  to  an  §  5152. 

irresponsible  person,  cannot  be  set  aside  by  8.  Lucas  v.  Coe,  86  Fed.  Rep.  972. 

the  receiver  if  made  in  good  faith  without  9.  Not    Exempt   unless  Express   and  Active 

knowledge  of  the  failing  condition  of  the  bank.  Trusts. —  Hubbell  v.  Houghton,  86  Fed.  Rep. 

"  The  pecuniaiy  condition  of  the  transferee  of  552. 
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an  unencumbered  title  in  the  alleged  trustee.1 

Such  Trust  Relation  Does  Not  Exist  when  the  alleged  trustee  has  a  right  to  hold 
and  dispose  of  the  alleged  trust  stock  as  his  own  without  liability  to  account 
therefor  to  any  third  person.2 

(8)  Assignees  under  General  Assignment.  —  An  assignee  under  an  assign- 
ment for  the  benefit  of  creditors  is  liable  as  such  for  an  assessment  on  the  stock 
of  his  assignor  though  levied  after  the  assignment.3 

(9)  Married  Women  —  Liable  as  Stockholders.  —  Married  women,  when  per- 
mitted by  the  laws  of  the  state  in  which  they  reside  to  become  shareholders 
in  national  banks,  are  liable  to  assessments  as  shareholders.4 

Transfer  from  Husband. — -Though  the  transfer  of  stock  to  a  married  woman 
by  her  husband  was  made  without  her  knowledge  or  consent,  and  the  con- 
sideration proceeded  from  him,  if  she  thereafter  received  the  dividends  she  is 
liable  as  a  stockholder.5 

(10)  Minors —  Cannot  Become  Stockholders.  —  It  has  been  held  that  a  minor  does 
not  have  the  necessary  legal  capacity  to  become  a  stockholder  in  a  national 
bank,  and  is  not  personally  liable  for  assessments  on  stock  standing  in  his 
name  or  in  the  name  of  a  guardian,6  though  it  seems  that  where  stock  is  left 
by  will  or  descends  to  a  minor,  the  estate  in  the  hands  of  the  guardian  is  liable 
for  the  assessment.7  But  a  father  buying  stock  in  the  names  of  his  minor 
children  becomes  himself  liable  to  assessment  as  a  shareholder.** 

Ratification.  — The  assent  of  a  minor  after  becoming  of  age,  and  after  the 
assessment,  but  before  suit  is  brought,  does  not  relieve  the  father  from  liability.9 

(1 1)  National  Bank  as  Stockholder  —  Ultra  Vires  Purchase.  —  One  national  bank 
cannot  lawfully  acquire  and  hold  the  stock  of  another  as  an  investment,  and 
in  the  case  of  an  actual  purchase  as  an  investment  the  transferee  is  not 
estopped  to  deny  its  liability  as  an  apparent  stockholder  for  the  assessment 
ordered  by  the  comptroller,  though  it  had  the  stock  registered  in  its  own 
name  as  owner,  and  accepted  dividends  thereon.10 

1.  Unencumbered  Title  on  Books. — Hubbell  v.  4.  Married  Women  Liable. —  Keyser  v.  Hitz, 
Houghton,  86  Fed.  Rep.  552;  Davis  v.  First  133  U.  S.  138,  affirming  2  Mackey  (D.  C.)  496; 
Baptist  Soc,  44  Com.  582,  7  Fed.  Cas.  No.  Bundy  v.  Cocke,  128  U.  S.  185;  In  re  Si. 
3,633;  Kerr  v.  Urie,  86  Md.  72,  63  Am.  St.  Rep.  Albans  First  Nat.  Bank,  49  Fed.  Rep.  120; 
493.  Witters  v.  Sovvles,  35  Fed.  Rep.  640,  38  Fed. 

In  Lucas  v.  Coe,  86  Fed.  Rep.  972,  a  father,  Rep.  700,  affirming  32  Fed.  Rep.  130;  Ander- 

as  trustee  of  a  fund  for  investment  for  his  in-  son  v.  Line,  14  Fed.  Rep.  405;  Hobart  v.  John- 

fant  son,  subscribed  for  stock  in  a  national  son,  8  Fed.  Rep.  493,  19  Blatchf.  (U.  S.)  359; 

bank,  stating  for  whom  the  subscription  was  Laing  v.  Butley,  101  111.  591;  Kerr  v.  Urie,  86 

made,  but  the  stock  was  listed  in  his  name.  Md.  72,  63  Am.  St.   Rep.  493.    See  also  the 

It  was  held  that  the  father  was  not  liable  as  a  title  Separate  Property  of  Married  Women. 

shareholder.  6.  Transfer  from  Husband. —  Keyser  v.  Hitz, 

In  Yardley  v.  Wilgus,  56  Fed.  Rep.  965,  the  133  U.  S.  149,  affirming  1  Mackey  (D.  C.)  496. 

bank  had  recovered  a  judgment  for  an  assess-  6.  Minors  Cannot  Become  Stockholders.  —  Foster 

ment  against  the  real  owner  of  stock  standing  v.  Chase,  75  Fed.  Rep.  797;  Clark  v.  Ogilvie, 

in  ihe  name  of  another  who  was  an  undis-  (Ky.  1901)63  S.  W.  Rep.  429;  Kerr  v.  Urie,  86 

closed  trustee,  and  it  was  held  thai  the  record  Md.  72,  63  Am.  St.  Rep.  493.    But  see  Lucas 

owner  could  not  thereafter  be  made  liable  as  a  v.  Coe,  86  Fed.  Rep.  972.    And  see  the  lilies 

shareholder,  though  the  real  owner  was  in-  Stock;  Stockholders. 

solvent.  7.  Estate  Is  Liable.  —  Clark  v.  Ogilvie,  (Ky. 

In  Kerr  v.  Urie,  86  Md.  72,  63  Am.  St.  Rep.  1901)  63  S.  VV.  Rep.  429. 

493,  ihe  court  declined  to  accept  the  defense  In  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  494, 

of  a  married  woman  who  had  purchased  stock  Cox,  J.,  said,  though  the  point  was  not  in- 

in  her  own  name  that  she  held  it  as  a  self-  volvetl  in  the  case,  that  "  a  young  ward  whose 

appointed  attorney  or  trustee  for  an  infant  of  guardian  invests  in  naiional-bank  stock  vvith- 

tender  years.  out  his  knowledge  or  consent,  and  even  where 

2.  Absence  of  Trust  Relation.  —  Horton  v.  he  is  incapable  of  assenting  al  all,  is  liable  in 
Mercer,  (C.  C.  A.)  71  Fed.  Rep.  153,  wherein  his  other  estates  under  the  individual  liability 
the  defendant  had  purchased  stock  wiih  his  clause  in  the  statute." 

own  money  on  the  suggestion  of  another  per-  8.  Person     Purchasing    Liable. —  Foster  v. 

son  that  the  latter  wanted  to  buy  certain  stock  Chase,  75  Fed.  Rep.  797. 

and  would  take  such    stock  as  the  former  9,  Ratification. —  Foster  v.  Wilson,  75  Fed. 

could  gel  hold  of.  Rep.  797. 

3.  Assignees  under  General  Assignment.  —  Gra-  10.  National  Bank  Cannot  Purchase  Stock  as 
ham  v.  Piatt,  (Colo.  1901)65  Pac.  Rep.  30.  Investment. —  Concord    First    Nat.    Bank  v. 
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stock  Taken  in  Pledge.  —  But  it  has  been  held  that  where  one  national  bank 
loans  money  on  the  pledge  as  collateral  security  of  stock  in  another  national 
bank,  and  has  the  shares  transferred  on  the  stock  books  to  itself  as  owner,  it 
is  liable  as  a  shareholder.1 

(12)  Death  of  Stockholder — (a)  Liability  of  Estate  —  Statutory  Provisions.  —  The 
statute  provides  that  "  persons  holding  stock  as  executors,  administrators, 
guardians,  or  trustees  shall  not  be  personally  subject  to  any  liabilities  as  stock- 
holders; but  the  estates  and  funds  in  their  hands  shall  be  liable  in  like  man- 
ner and  to  the  same  extent  as  the  testator,  intestate,  ward,  or  person  interested 
in  such  trust  funds  would  be,  if  living  and  competent  to  act  and  hold  the 
stock  in  his  own  name."  * 

The  Liability  of  a  Shareholder  Does  Not  Terminate  with  His  Death,  but  continues  until 
there  is  a  transfer  of  his  stock  on  the  books  of  the  bank,  or  until  such  transfer 
is  rightfully  demanded,3  although  the  executor  as  sole  devisee  and  legatee  paid 
or  secured  all  the  debts  owing  by  the  decedent,  the  estate  still  remaining 
unsettled.4  The  executor  is  liable  as  such  though  the  stock  in  question  was 
reissued  to  the  estate  after  the  death  of  the  stockholder  on  the  reduction  of 
the  capital  stock  of  the  bank  5  or  was  transferred  to  him  as  "  trustee,"  the 
legal  title  never  having  been  divested.6 

Estate  Completely  Distributed.  —  And  though  the  stockholder  died  and  his  estate 
was  distributed  and  settled  prior  to  the  insolvency  of  the  bank,  the  estate  is 
liable  where  there  has  been  no  transfer  of  the  stock  on  the  books  of  the  bank.T 

(b)  Enforcement  of  Liability.  —  Such  liability  may  be  enforced  as  to  assets 
remaining  in  the  hands  of  the  personal  representatives  at  the  time  of  the 
insolvency  of  the  bank.8 

Distributees  and  Legatees.  —  So  the  estate  may  be  followed  in  the  hands  of  dis- 
tributees and  legatees,9  and  the  whole  amount  of  the  assessment  ma)'  be 
enforced  to  the  extent  of  the  distributive  share  received.10 

Time  of  Accrual  of  Indebtedness.  —  And  it  seems  that  so  long  as  there  is  no  trans- 
fer on  the  books  of  the  bank,  the  question  when  the  liabilities  for  which  the 
assessment  is  made  arose  is  not  material.11 

Effect  of  Transfer  of  stock.  —  But  the  estate  of  a  deceased  shareholder  is  not  lia- 
ble where,  before  the  insolvency  of  the  bank,  the  beneficial  ownership  of  the 
stock  has  passed  from  it,ia  or  where  the  stock  has  been  transferred  on  the 

Hawkins,  174  U.  S.  364,  reversing  (C.  C.  A.)  79  4.  Estate  Unsettled.  —  Tourtelol  v.  Finke,  87 

Fed.  Rep.  51.    The  court  did  not  in  any  way  Fed.  Rep.  840. 

attempt  to  reconcile  this  ruling  with  that  in  5.  Stock  Reissued  to  Estate.  —  Brown  Ellis, 

Germania  Nat.  Bank  v.  Case,  99  U.  S.  628,  103  Fed.  Rep.  834. 

cited  in  the  next  note  infra,  nor  was  the  latter  6.  Stock  Transferred  to  Executor  as  Trustee. — 

case  cited  by  it.  Earle  v.  Rogers,  105  Fed.  Rep.  208. 

1.  As  Pledgee. —  Germania  Nat.  Bank  v.  7.  Estate  Completely  Distributed.  —  Matteson 
Case,  gg  U.  S.  628.  In  this  case  Strong,  J.,  v.  Dent,  176  U.  S.  521,  affirming  70  Minn.  519, 
said:  "  There  is  nothing  in  the  argument  on  73  Minn.  170;  Davis  v.  Weed,  44  Conn.  569,  7 
behalf  of  the  appellant  that  the  bank  was  not  Fed.  Cas.  No.  3,658.  See,  however,  for  differ- 
authorized  to  make  a  loan  with  ihe  stock  of  ent  ruling,  Zimmerman  v.  Carpenter,  84  Fed. 
another  bank  pledged  as  collateral  security.  Rep.  747. 

That  is  an  ordinary  mode  of  loaning,  and  there  8.  Enforcement    of     Liability.  —  Witters  v. 

is  nothing  in  the  letteror  spirit  of  the  National  Sowles,  32  Fed.  Rep.  130;  Baker  v.  Beach,  S5 

Banking  Act  that  prohibits  it.    But  if  there  Fed.  Rep.  836. 

were,  the  lender  could  not  set  up  its  own  vio-  9.  Liability  of  Distributees  or  Legatees.  —  Mat- 

lation  of  law  to  escape  the  responsibility  re-  teson  v.  Dent,  176  U.  S.  521,  affirming  73l\linn. 

suiting  from  its  illegal  action."  170,  70  Minn.  519;  Witters  v.  Sowles,  32  Fed. 

2.  Statutory  Provisions.  —  Rev.  Stat.  U.  S.,  Rep.  130. 

§  5152.  10.  Extent  of  Liability  of  Distributee.  — Matte- 

3.  Liability  Survives  Death  of  Shareholder. —  son  v.  Dent,  176  U.  S.  521,  affirming  73  Minn. 
Matteson  z   Dent,  176  U.  S.  521,  affirming  70  170. 

Minn,  srg,  73  Minn.  170;  Richmond  v.  Irons,  11.  Time  of  Accrual  of  Indebtedness.— Matteson 

121  U.  S.  27,  affirming  21  Fed.  Rep.  197;  Davis  v.    Dent,   176  U.   S.   521.     Contra,  Witters  v. 

v.  Weed,  44  Conn,  eog,  7  Fed.  Cas.  No.  3,658;  Sowles,  32  Fed.  Rep.  130.    See  also  Zimmer- 

Wickham  v.  Hull,  60  Fed.  Rep.  326;  Parker  v.  man  v.  Carpenter,  84  Fed.  Rep.  747. 

Robinson,  (C.  C.  A.)  71  Fed.  Rep.  256;  Tour-  12.  Transfer  of  Beneficial  Ownership. —  Black- 

telot  v.  Finke,  87  Fed  Rep.  840.  more  v.  Woodward,  (C.  C.  A.) 71  Fed.  Rep.  321. 
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books  of  the  bank  to  a  residuary  legatee.1 

Liability  of  Transferee.  —  Where,  in  the  settlement  of  the  estate  of  a  deceased 
shareholder,  stock  and  other  assets  are  transferred  on  the  books  of  the  bank 
to  a  residuary  legatee  before  the  insolvency  of  the  bank,  such  legatee  cannot 
be  held  liable  as  a  distributee  to  the  extent  of  assets  received,  but  is  liable 
only  as  a  stockholder.* 

c.  Extent  of  Liability  —  (i)  For  What  Debts  Liable  —  in  General.  —  The 
individual  liability  of  the  stockholders  extends  only  to  such  contracts,  debts, 
and  engagements  of  the  bank  as  have  been  duly  made  in  the  exercise  of  its 
corporate  powers  and  in  the  ordinary  course  of  its  business.3  They  cannot  be 
bound  by  contracts  by  the  officers  after  the  bank  has  gone  into  liquidation, 
except  such  as  are  made  in  compliance  with  the  duty  of  such  officers  to  wind 
up  and  close  the  bank's  affairs.4 

Interest.  —  The  liability  for  debts  extends  to  interest  on  such  debts  where 
the  bank  would  have  been  liable  therefor.5 

The  Expenses  of  a  Receivership,  Appointed  in  a  Creditor's  Suit,  contesting  voluntary 
liquidation,  cannot  be  charged  upon  the  stockholders  as  a  part  of  their  statu- 
tory liability,  but  are  to  be  paid  by  the  creditors  at  whose  instance  the  receiver 
was  appointed.6 

After  All  Debts  Have  Been  Paid,  an  agent  chosen  by  the  stockholders  to  succeed 
the  receiver  to  wind  up  the  affairs  of  a  national  bank  cannot  enforce  the  indi- 
vidual liability  of  stockholders.* 

(2)  Limit  of  Liability.  — The  shareholders  are  liable  "equally  and  ratably, 
and  not  one  for  another,"  to  the  extent  of  the  amount  of  their  stock  at  its 
par  value.8 

The  Liability  Is  Several  and  is  not  affected  by  the  failure  of  any  other  share- 
holder to  pay  the  amount  assessed  against  him  ;  and  where  the  comptroller  has 
once  assessed  against  the  several  shareholders  a  sufficient  percentage  upon 
the  par  value  of  the  stock  held  by  them  respectively  to  discharge  the  liabilities 
of  the  bank,  he  has  no  power  to  direct  a  further  assessment  to  supply  a  defi- 
ciency caused  by  the  inability  of  the  receiver  to  enforce  payment  from  such 
shareholders  as  are  insolvent  or  beyond  the  jurisdiction,9  or  because  of  a  loss 
sustained  by  the  receiver  in  investments  in  endeavoring  to  save  debts  of  the 
bank.10 

d.  Release  of  Liability  —  By  contract. — A  national  bank  cannot,  by 
contract  with  subscribers  to  its  capital  stock,  relieve  such  subscribers  from  the 
statutory  liability  created  in  favor  of  creditors.11 

Compromise.  —  The  statute  empowering  the  receiver  upon  an  order  of  a  court 
of  competent  jurisdiction  to  sell  or  compound  bad  or  doubtful  debts  12  does  not 
include  a  claim  against  a  stockholder  upon  his  individual  liability  for  debts, 
even  after  it  is  in  judgment.13 

1.  Transfer  on  Books  of  Bank.  —  Witters  v.  Richmond  v.  Irons,  121  U.  S.  27,  affirming  21 
Sowles,  32  Fed.  Rep.  130,  25  Fed.  Rep.  168.  Fed.  Rep.  197. 

2.  Liability  of  Transferee.  —  Witters  v.  Sowles,  5.  Richmond  v.  Irons,  121  U.  S.  27,  affirm- 
32  Fed.  Rep.  130,  25  Fed.  Rep.  168.  ing  21  Fed.  Rep.  197. 

3.  Liability  Extends  Only  to  Enforceable  Debts.  6.  Expenses  of  Receivership.  —  Richmond  v. 
—  Schrader  v.  Manufacturers'  Nat.  Bank,  133  Irons,  121  U.  S.  27,  affirmed  21  Fed.  Rep.  197. 
U.  S.  67;  Stanton  v.  Wilkeson,  8  Ben.  (U.  S.)  7.  Church  v.  Aver,  80  Fed.  Rep.  543. 

357,  22  Fed.  Cas.  No.  13,299;  Lyons  First  Nat.  8.  Limit    of  Liability. —  Rev.    Stat.  U.  S., 

Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  19  §  5151. 

Am.  Rep.  181.    See  also  infra,  this  title,  In-  9.  U.  S.  v.  Knox,  102  U.  S.  422. 

solvency  and  Receivers —  Claims  and  Distribu-  10.  Lease  v.  Barschall,  106  Fed.  Rep.  762. 

tion.  11.  Release  of  Liability. — Scott  v.  Latimer,  (C. 

4.  Contracts  by  Liquidating  Officers. — Schrader  C.  A.)  89  Fed.  Rep.  843. 

v.  Manufacturers'  Nat.  Bank,  133  U.  S.  67.  12.  Rev.  Stat.  U.  S.,  §  5234. 

Thus,  contracis  of  indorsement  or  guaranty  13.  By  Compromise. —  Price  v.  Yates,  7  Rep. 

made  by  the  president  in  the  name  of  the  bank  582,  19  Fed.  Cas.  No.  11,418;  In  re  Earle,  96 

after  its  suspension,  on  bills  receivable  which  Fed.  Rep.  678. 

were  laken  by  creditors  in  settlement  of  their  In  In  re  California  Nat.  Bank,  53  Fed.  Rep 

claims,  are  not  binding  on  the  stockholders.  38,  the  court,  while  doubting  whether  it  ha>! 
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e.  Enforcement  of  Liability —  (i)  Determination  of  Comptroller.  —  The 
Comptroller  of  the  Currency  Has  Power  to  call  for  a  ratable  assessment  upon  the  stock- 
holders without  a  previous  judicial  ascertainment  of  the  existence  of  the  lia- 
bilities of  the  bank,  and  the  grant  of  such  power  is  not  tantamount  to  vesting 
that  officer  with  judicial  power  in  violation  of  the  constitution.1 

The  Questions  as  to  the  Necessity  of  an  Assessment  and  of  proceedings  against  the 
stockholders  to  enforce  their  personal  liability,  and  whether  the  whole  or  a 
part,  or,  if  only  a  part,  how  much,  shall  be  collected,  are  referred  to  the  judg- 
ment and  discretion  of  the  comptroller,  and  his  determination  is  conclusive.2 
But  the  comptroller's  act  in  ordering  an  assessment,  while  conclusive  as  to  the 
necessity  for  making  it,  involves  no  judgment  by  him  as  to  the  judicial  rights 
of  parties  to  be  affected  or  who  are  liable  for  the  assessment.3 

(2)  Assessments — Second  Assessment.  —  Where  the  assessment  by  the  comp- 
troller does  not  produce  the  amount  required  to  satisfy  the  debts  of  the  bank 
he  may  make  a  second  assessment,  provided  a  greater  amount  than  the  par 
value  of  the  stock  is  not  assessed.4 

(3)  Action  to  Enforce  Liability  —  (a)  Conditions  Precedent.  —  The  Determination  of 
the  Comptroller  as  to  the  necessity  to  institute  proceedings  against  the  stock- 
holders to  enforce  their  personal  liability,  and  as  to  the  amount  to  be  collected, 
is  indispensable  and  must  precede  the  institution  of  suit  by  the  receiver.5 

No  Demand  of  or  notice  to  the  stockholders  is  necessary.  The  order  alone  of 
the  comptroller  is  sufficient.6 

Such  Suit  Need  Not  Be  Brought  by  the  District  Attorney,  the  statute  providing  that 
suits  shall  be  conducted  by  district  attorneys  being  merely  directory.7 

(b)  Jurisdiction. — The  question  of  jurisdiction  in  suits  by  the  receiver  to 


the  power  to  authorize  the  compounding  of  the 
statutory  liability  of  the  stockholder,  refused 
to  sanction  the  compounding  of  the  liability  of 
stockholders  who  had  fraudulently  assigned 
their  property  for  the  purpose  of  avoiding 
liability  as  stockholders,  even  though  an  ac- 
ceptance of  their  offer  would  result  in  realizing 
a  much  larger  sum  than  could  be  collected  by 
proceedings  against  ihem. 

1.  Comptroller  Has  Power  to  Determine  Necessity 
of  Assessment.  —  Bushnell  v.  Leland,  164  U.  S. 
684,  citing  Kennedy  v.  Gibson,  8  Wall.  (U.  S.) 
498;  Casey  v.  Galli,  94  U.  S.  673;  and  U.  S.  v. 
Knox,  102  U.  S.  422. 

2.  Comptroller's  Determination  Is  Conclusive  as 
to  Necessity.  —  Kennedy  v.  Gibson,  8  Wall. 
(U.  S.)  498;  Casey  v.  Galli,  94  U.  S.  673;  Ger- 
mania  Nat.  Bank  v.  Case,  99  U.  S.  628;  Rich- 
mond v.  Irons,  121  U.  S.  27;  Bushnell  v. 
Leland,  164  U.  S.  684;  Young  v.  Wempe,  46 
Fed.  Rep.  354:  Bailey  v.  Sawyer,  4  Dill.  (U. 
S.)  463,  2  Fed.  Cas.  No.  744;  Man  v.  Cheese- 
man,  16  Fed.  Cas.  No.  9,002a;  Stanton  v. 
Wilkeson,  8  Ben.  (U.  S.)  357,  22  Fed.  Cas.  No. 
I3.2Q9;  Strong  v.  Souihworth,  8  Ben.  (U.  S.) 
331,  23  Fed.  Cas.  No.  13,545;  Columbia  Nat. 
Bank  v.  Mathews,  (C.  C.  A.)  85  Fed.  Rep.  934; 
Nead  v.  Wall,  70  Fed.  Rep.  806;  Welles  v. 
Stout,  38  Fed.  Rep.  67;  Aldrich  v.  Yates,  95 
Fed.  Rep.  78;  Bailey  v.  Tillinghast,  (C.  C.  A.) 
99  Fed.  Rep.  801,  affirming  86  Fed.  Rep.  46; 
Brown  v.  Ellis,  103  Fed.  Rep.  834;  Deweese 
v.  Smith,  (C.  C.  A.)  106  Fed.  Rep.  438;  O'Con- 
nor v.  Witherby,  111  Cal.  523. 

3.  But  Not  as  to  Liability.  —  Concord  First 
Nat.  Bank  v.  Hawkins,  174  U.  S.  364,  revers- 
ing 79  Fed.  Rep.  51;  Bailey  v.  Tillinghast,  (C. 
C.  A.)  99  Fed.  Rep.  801,  affirming  86  Fed.  Rep. 
46;  Moss  v.  Whitzel,  108  Fed.  Rep.  579. 


4.  Comptroller  May  Make  Successive  Assess- 
ments.—  Aldrich  v.  Yates,  95  Fed.  Rep.  78; 
Aldrich  v.  Campbell,  (C.  C.  A.)  97  Fed.  Rep. 
663;  Studebaker  v.  Perry,  (C.  C.  A.)  102  Fed. 
Rep.  947;  Deweese  v.  Smith,  (C.  C.  A.)  106 
Fed.  Rep.  438. 

And  a  Second  Action  Will  Lie  to  recover  the 
second  assessment  where  such  assessment  was 
not  made  until  after  the  first  action  was  com- 
menced. Deweese  v.  Smith,  (C.  C.  A.)  106 
Fed.  Rep.  438.  See  also  Studebaker  v.  Perry, 
(C.  C.  A.)  102  Fed.  Rep.  947. 

5.  Kennedy  v.  Gibson,  8  Wall.  (U.  S.)  498. 

A  Letter  from  the  Comptroller  to  the  Receiver 
stating  that  he  has  determined  that  in  order  to 
discharge  the  legal  debts  and  liabilities  of  the 
bank  it  will  be  necessary  to  enforce  and  col- 
lect the  whole  amount  of  personal  liability  of 
the  individual  stockholders  is  not  sufficient 
alone  to  sustain  an  action  to  recover  an  assess- 
ment, as  such  letter  is  no  proof  of  the  extent 
of  the  insolvency  and  the  liability  of  ihe  de- 
fendants on  their  stock,  but  is  only  evidence  of 
the  receiver's  authority  to  sue  and  of  the 
amount  of  the  assessment.  Bowden  v.  Morris, 
1  Hughes  (U.  S.)  378,  3  Fed.  Cas.  No.  1,715., 

6.  Demand  Not  Necessary.  —  Brown  v.  Ellis, 
103  Fed.  Rep.  834. 

7.  Special  Counsel  May  Be  Employed.  —  Ken- 
nedy v.  Gibson,  8  Wall.  (U.  S.)  498. 

The  Statute  Provides  that  "all  suits  and  pro- 
ceedings arising  out  of  the  provisions  of  law 
governing  national  banking  associations  in 
which  the  United  States  or  any  of  its  officers 
or  agents  shall  be  parties  shall  be  conducted 
by  the  district  attorneys  of  the  several  dis- 
tricts, under  the  direction  and  supervision  of 
the  solicitor  of  the  treasury."  Rev.  Stat.  U. 
S.,  §  380. 
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enforce  assessments  is  treated  elsewhere  in  this  title.1  A  creditor's  bill  to 
enforce  the  individual  liability  of  the  shareholders  in  the  case  of  voluntary 
liquidation  must  be  brought  in  the  federal  court  in  the  district  where  the 
bank  is  located.2 

(c)  Form  of  Remedy  —  At  Law  or  in  Equity.  —  The  liability  of  the  stockholders  is 
several,  not  joint;  and  where  the  assessment  is  less  than  the  full  amount  of 
the  stockholder's  liability,  the  suit  to  recover  it  may  be  either  at  law  or  in 
equity.3  But  when  the  order  of  the  comptroller  is  to  collect  the  full  amount 
of  the  par  value  of  the  stock,  the  suit  against  the  stockholder  must  be  at  law,4 
unless  there  are  special  facts  existing  requiring  the  interposition  of  the  court 
of  equity.5 

The  Remedy  to  Enforce  the  Liability  of  a  Married  Woman  as  a  shareholder  may  be  had 
either  at  law  or  in  equity.6 

In  Case  of  a  Transfer  Made  to  Avoid  Liability,  a  bill  in  equity  by  the  receiver  will  lie 
against  both  the  transferrer  and  the  transferee  where  it  is  for  a  discovery  as 
well  as  for  relief,  the  transfer  being  good  between  the  parties  and  only  void- 
able at  the  election  of  the  complainant.7 

A  Creditor's  Bill  is  expressly  allowed  by  statute  to  enforce  the  individual  lia- 
bility of  stockholders  in  cases  of  voluntary  liquidation,8  and  no  other  remedy 
is  available  in  such  cases.  The  trustee  appointed  by  the  shareholders  has  no 
authority  to  enforce  such  liability.9  But  it  seems  that  a  creditor  may  main- 
tain both  a  creditor's  bill  to  enforce  the  liability  of  the  stockholders  and  a 
separate  suit  against  the  bank.10 

(d)  Who  Liable  to  Suit.  —  Suit  to  enforce  the  liability  of  the  estate  of  a 
deceased  stockholder  may  be  brought  against  the  executor  or  administrator 
where  the  estate  is  in  course  of  administration  11  or  has  been  completely 
settled.12    But  where  the  suit  is  to  reach  assets  which  have  been  distributed  it 


1.  Jurisdiction  in  Suits  by  Receiver.  —  See  in- 
fra, this  title,  Insolvency  and  Receivers . 

2.  Creditor's  Bill.  —  Williamson  v.  American 
Bank,  109  Fed.  Rep.  36. 

3.  Suit  May  Be  in  Equity  or  at  Law.  —  Ken- 
nedy v.  Gibson,  8  Wall.  (U.  S.)  505;  Bundy  v. 
Cocke,  128  U.  S.  185;  Bailey  z:  Sawyer,  4 
Dill.  (U.  S.)  463,  2  Fed.  Cas.  No.  744;  Stanton 
v.  Wilkeson,  8  Ben.  (U.  S.)  357,  22  Fed.  Cas. 
No.  13,299;  Young  v.  Wempe,  46  Fed.  Rep. 
354;  Bailey  v.  Tillinghast,  (C.  C.  A.)  99  Fed. 
Rep.  801,  affirming  86  red.  Rep.  46. 

Where  the  proceeding  is  in  equity  an  inter- 
locutory decree  may  be  taken  for  contribution, 
and  the  case  may  stand  over  for  the  further 
action  of  the  court  —  if  such  action  should  sub- 
sequently prove  to  be  necessary  —  until  the 
full  amount  of  the  liability  is  exhausted. 
Kennedy  v.  Gibson,  8  Wall.  (U.  S.)  505. 

4.  Action  at  Law  Where  Full  Assessment  Levied. 
—  Kennedy  v.  Gibson,  8  Wall.  (U.  S.)  505; 
Casey  v.  Galli,  94  U.  S.  673;  Parker  v.  Robin- 
son, (C.  C.  A.)  71  Fed.  Rep.  256. 

5.  Special  Facts.  —  Zimmerman  v.  Carpenter, 
84  Fed.  Rep.  747,  holding  that  where  the  suit 
is  to  charge  the  estate  of  a  deceased  share- 
holder, and  the  stock  has  been  unlawfully 
transferred  to  the  executrix,  the  suit  is  prop- 
erly brought  in  equity. 

6.  Suits  Against  Married  Women.  —  Keyser  v. 
Hitz,  133  U.  S.  138,  affirming  2  Mackey  (D.  C.) 
473;  Bundy  v.  Cocke,  128  U.  S.  185;  In  re  St. 
Aloans  First  Nat.  Bank.  49  Fed.  Rep.  120; 
Witters  v.  Sowles,  38  Fed.  Rep.  700,  35  Fed. 
Rep.  640;  Anderson  v.  Line,  14  Fed.  Rep.  405. 

7.  Transfer  to  Avoid  Liability.  —  Bovvden  v. 


Johnson,  107  U.  S.  251;  Bowden  v,  Santos,  I 
Hughes  (U.  S.)  158,  3  Fed.  Cas  No.  1,716. 

8.  Creditor's  Bill  in  Cases  of  Voluntary  Liquida- 
tion.—  Act  June  30,  1876,  ig  U.  S.  Stat,  at  L. 
63,  c.  156,  §  2 ;  Richmond  v.  Irons,  121  U.  S.  49. 

Such  bill  was  maintainable  before  the  stat- 
ute.   See  Wheelock  v.  Kost,  77  111.  296. 

Where  a  receiver  is  appointed  afier  the 
bringing  of  a  suit  to  enforce  the  stockholders' 
individual  liability  by  a  bill  in  the  nature  of  a 
creditor's  suit,  another  suit  by  the  receiver 
against  a  stockholder,  to  enforce  the  same 
liability,  is  barred.  Harvey  v.  Lord,  11  Biss. 
(U.  S  )  144,  10  Fed.  Rep.  236. 

In  a  suit  by  a  creditor's  bill,  pending  at  the 
time  of  the  passage  of  such  act,  brought  to 
enforce  payment  of  a  judgmenl  in  which  a 
receiver  was  appointed,  it  was  held  that  the 
complainant,  after  the  passage  of  such  act, 
could  amend  his  bill  so  as  to  make  a  case  for 
1  he  enforcement  of  the  stockholders'  individual 
liability.  Harvey  v.  Lord,  11  Biss.  (U.  S.)  144, 
10  Fed.  Rep.  236 

9.  Creditor's  Bill  Only  Remedy  in  Voluntary 
Liquidation.  —  Williamson  -'.American  Bank, 
109  Fed.  Rep.  36. 

10.  Central  Nat.  Rank  v.  Connecticut  Mut.  L. 
Ins.  Co.,  104  U.  S.  ?4. 

11.  Executors  or  Administrators  May  Be  Sued.- 
Witters  v.  Sowles.  32  Fed.  Rep.  130;  Wickham 
v.  Hull,  60  Fed.  Rep.  328;  Parker  v.  Robin- 
son, (C.  C.  A.)  71  Fed.  Rep.  256;  Baker  v. 
Beach,  85  Fed.  Rep.  836;  Zimmerman  v.  Car- 
penter. 84  Fed.  Rep.  747;  Brown  v.  Ellis,  103 
Fed.  Rep.  834. 

12.  After  Estate  Settled.  —  Davis  v.  Weed,  44 
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may  be  brought  against  the  distributees.1 

(e)  Limitations  —  What  statute  Governs.  —  The  action  by  the  receiver  to  recover 
an  assessment  levied  by  the  comptroller  is  governed  by  the  state  statute  of 
limitations.2 

Accrual  of  Cause  of  Action.  —  The  statute  of  limitations  does  not  begin  to  run 
against  the  enforcement  of  the  entire  liability  or  against  the  enforcement  of 
any  particular  portion  of  the  liability  of  the  shareholder  until  the  time  when 
the  comptroller  has  declared  the  entire  liability  or  the  particular  portion  of  it 
in  issue  to  be  due.3  But  the  comptroller's  action  must  be  taken  within  a  rea- 
sonable time.4 

Claims  Against  Decedents'  Estates.  —  The  fact  that  the  time  for  filing  the  claims 
against  the  estate  of  a  deceased  shareholder  has  expired  is  no  bar  to  an  action 
to  fix  the  liability  of  the  estate.5 

The  Date  of  the  Decision  of  the  comptroller  as  to  the  personal  liability  of  the 
stockholders  is  shown  by  his  letter  to  the  receiver  directing  him  to  bring  suit 
to  enforce  such  liability.6 

Running  of  statute.  —  The  acts  of  putting  the  bank  in  liquidation  and  making 
an  assessment  on  the  capital  stock  are  not  the  equivalent  of  filing  a  creditor's 
bill,  and  will  not  stop  the  running  of  the  statute.7  But  the  filing  of  a  bill  by 
a  creditor  in  behalf  of  himself  and  all  other  creditors  of  an  insolvent  national 
bank  to  enforce  the  individual  liability  of  the  stockholders  for  debts  will  stop 
the  running  of  the  statute  of  limitations  as  to  all  the  creditors  of  the  bank  who 
come  in  and  prove  their  claims,  though  they  did  not  make  themselves  parties 
to  the  bill.8 

(f)  Defenses.  —  Defendants  in  an  action  to  enforce  their  liability  as  stock- 
holders cannot  question  the  existence  or  validity  of  the  corporation;9  nor  is 
it  a  good  defense  that  the  claim  has  been  assigned  pending  the  action; 10  nor 
can  they  defend  on  the  ground  that  the  assessment  is  not  necessary,  or  that 
the  claims,  to  pay  which  the  assessment  is  levied,  are  not  valid  claims.11  But 

Conn.  569,  7  Fed.  Cas.  No.  3,658;  Baker  v.  fraudulent  transfer  of  his  stock  is  based  upon 

Beach,  85  Fed.  Rep.  836.  the  liability  imposed  by  the  statute,  and  does 

1.  Distributees  May  Be  Sued.  —  Matteson  v.  not  arise  out  of  the  fraudulent  transfer;  and 
Dent,  176  U.  S.  521 ,  affirming  73  Minn.  170;  therefore  it  begins  to  run  when  the  assessment 
Witters  v.  Sowles,  32  Fed.  Rep.  130.  is  due,  and  not  on  discovery  of  the  fraud. 

As  to  the  liability  of  administralors  and  dis-  Thompson  v.  German  Ins.  Co.,  77  Fed.  Rep. 

tributees,  see  supra,  this  subsection,  Death  of  258. 

Stockholder.  5.  Claims  Against  Decedents'  Estates.  —  Zim- 

2.  State  Statute  Governs.  —  Thompson  v.  Ger-  merman  v.  Carpenter,  84  Fed.  Rep.  747. 

man  Ins.  Co.,  76  Fed.  Rep.  892;   Butler  v.  6.  Date  of  Decision  —  How  Shown. —  Bowden 

Poole,  44  Fed.  Rep.  586;  Price  v.  Yates,  7  Rep.  v.  Johnson,  107  U.  S.  251. 

582,  19  Fed.  Cas.  No,  11,418;  McDonald  v.  7.  Thompson  v.  German  Ins.  Co.,  76  Fed. 

Thompson,  (C.   C.  A.)  101  Fed.  Rep.    183;  Rep.  892. 

Aldrich  v.  McClaine,  (C.  C.  A.)    106    Fed.  8.  Richmond  v.  Irons,  121  U.  S.  27. 

Rep.  791.  9.  Cannot  Question  Validity  of  Corporation. — See 

Liability  Contractual,    Not    Statutory.  —  The  supra,  this    title,   Organization,    Control,  and 

liability  of  the  shareholder  lor  the  assessment  Regulation  —  Proof  of  Incorporation. 

is  contractual,  not  statutory,  within  the  terms  The    stockholder    cannot    defend   on  the 

of  a  statute  (Ball.  Annot.  Codes  &  Stat.  Wash.  ground  that  the  required  fifty  per  cent,  of  the 

1897,  §  4800,  subdiv.  3)  providing  for  lirr.ita-  original  stock  was  not  paid  in.     Wallace  v. 

tion  of  actions  on  contracts  not  in  writing.  Hood,  89  Fed. Rep.  11. 

Aldrich  v.  McClaine,  (C.  C.  A.)  106  Fed.  Rep.  The  various  provisions  of  the  National  Bank 

791.  Act  are  a  part  of  the  contract  of  the  charter  of 

3.  Cause  of  Action  Accrues  when  Assessment  a  national  bank,  and  when  a  party  becomes  a 
Becomes  Payable.  —  Thompson  v.  German  Ins.  stockholder  therein  he  necessarily  submits 
Co..  76  Fed.  Rep  892  {citing  Hawkins  v.  Glenn,  himself  to  the  provisions  of  the  law  under 
131  U.  S.  319;  Glenn  v.  Liggett,  135  U.  S.  533;  which  the  bank  is  authorized  to  transact 
Glenn  v.  Marbury,  145  U.  S.  499;  Liggett  v.  business.  Young  v.  Wempe,  46  Fed.  Rep. 
Glenn.  4  U.  S.  App.  438,  51  Fed.  Rep.  381];  354. 

Aldrich  v.  Yates,  95  Fed.  Rep.  78;  Deweese  v.  10.  Assignment  of  Claim  No  Defense. — Schaberg 

Smith,  (C.  C.  A.)  106  Fed.  Rep.  438.  v.  McDonald,  60  Neb.  493.  For  a  satisfied  judg- 

4.  Price  v.  Yates,  7  Rep.  582,  19  Fed.  Cas.  ment  in  such  case  would  release  the  stock- 
No.  11,418.  holder  from  further  liability. 

Fraudulent  Transfer  of  Stock.  —  The  right  of  11.  Unnecessary  Assessment  No  Defense. — Casey 

action  against  a  stockholder  who  has  made  a  v.  Galii,  94  U.  S.  679,  and  other  cases  cited 
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a  judgment  entered  against  the  bank  after  it  went  into  voluntary  liquidation 
may  be  re-examined  in  a  creditor's  suit  to  enforce  the  stockholder's  liability.1 
And  it  seems  that  the  defendants  may  file  a  cros  -bill  in  equity  setting  up  the 
invalidity  of  a  claim  which  is  the  basis  of  the  assessment,  on  which  the  court 
will  stay  the  suit  at  law  by  the  receiver  until  the  termination  of  the  proceed- 
ings in  equity.2 

Sale  of  Stock  Induced  by  Fraud.  —  It  seems  that  the  stockholder  cannot  defend 
upon  the  ground  that  the  purchase  of  his  stock  was  induced  by  fraud  upon 
the  part  of  the  officers  of  the  bank,  Avhere  he  has  allowed  his  name  to  be  borne 
upon  the  books  as  a  shareholder  and  accepted  dividends  in  that  capacity,3 
except  where  the  creditors  for  the  payment  of  whose  debts  the  assessment  was 
levied  had  become  such  after  the  transfer  of  the  stock  to  the  defendant.1 
But  in  any  case  he  must  not  have  been  guilty  at  the  time  of  want  of  reason- 
able caution  and  judgment,  or  of  laches  in  discovering  the  fraud  or  in  repu- 
diating the  contract  and  offering  to  rescind  after  discovering  the  fraud.5  And 
whatever  may  be  the  defendant's  rights  where  he  was  induced  to  purchase 
stock  by  the  fraudulent  representations  of  the  officers  of  the  bank,  such  rights 
can  be  asserted  only  in  equity,  and  they  form  no  defense  in  an  action  at  law 
by  the  receiver  to  recover  an  assessment.6 

(g)  Set-off  and  Counterclaim.  —  The  liability  to  be  enforced  against  the  share- 
holder is  not  a  debt  due  to  the  bank,  but  is  a  sum  of  money  equal  to  the  par 
value  of  his  stock,  payable  by  him  to  the  receiver  as  an  officer  of  the  govern- 
ment, by  force  of  the  law  and  the  assessment  authorized  and  made  by  the 
comptroller,  and  he  cannot  set  off  the  amount  of  his  claim  as  a  creditor  of  the 
bank  against  his  liability  for  the  assessment.7  Nor  can  he  set  oft  his  distribu- 
tive share  in  the  assets  of  .the  bank,  not  then  ascertained.**  Nor  can  he  set  up 
by  way  of  counterclaim  a  claim  for  damages  against  the  bank  for  fraudulent 
representations  made  to  induce  him  to  purchase  stock.9  But  a  claim  of  such 
a  nature  that  it  is  entitled  to  payment  in  full  before  the  distribution  of  the 

supra,  this  subsection.  Determination  of  Comp-  to  show  such  fact,  he  cannol  be  held  liable  as 

trailer.  a  stockholder  though  he  received  and  retained 

1.  Judgment  Against  Bank  May  Be  Re-  dividends  on  such  stock.  Stephens  v.  Foiled, 
examined.  —  Shrader  v.  Manufacturers'  Nat.  43  Fed.  Rep.  842.  Rut  where  the  certificate  in 
Bank,  133  U.  S.  67;  Irons  v.  Manufacturers'  such  case  shows  on  its  face  that  it  was  for 
Nat.  Bank,  36  Fed.  Rep.  843.  original    slock,  and  the  stockholder  retains 

2.  Action  Stayed  until  Equities  Determined.—  such  stock  for  three  years,  and  until  the  bank 
Moss  v.  Whitzel,  108  Fed.  Rep.  579.  becomes  insolvent,  he  will  be  held  liable  as  a 

3.  Purchase  of  Stock  Induced  by  Fraud.  —  Scott  stockholder  under  the  presumption  that  he 
v.  Deweese,  181  U.  S.  202  [affirming  Scott  v.  knew  of  and  assented  to  the  change.  Rand  v. 
Latimer,  (C.  C.  A.)  89  Fed.  Rep.  843];  Lantry  Columbia  Nat.  Bank,  (C.  C.  A.)  94  Fed.  Rep. 
v.  Wallace.  (C.  C.  A.)  97  Fed.  Rep.  865;  New-  349,  87  Fed.  Rep.  520;  Bailey  v.  Tillinghast, 
ton  Nat.  Bank  v.  Newbegin,  (C.  C.  A.)  74  Fed.  (C.  C.  A.)  99  Fed.  Rep.  801,  affirming  86  Fed. 
Rep.  135;  Rand  v.  Columbia  Nat.  Bank,  (C.  Rep.  46. 

C.  A.)  94  Fed.  Rep.  349.  6.  Fraud  No  Defense  in  Action  at  Law.  —  Lan- 

4.  Debts  Arising  Subsequent  to  Purchase. —  try  v.  Wallace,  182  U.  S.  536,  affirming  97 
Si  ufflebeam  v.  De  Lashmutt,  83  Fed.  Rep.  449;  Fed.  Rep.  865.  See  further  the  titles  Stock; 
Wallace  v.  Bacon,  86  Fed.  Rep.  553;  Scott  v.  Stockholders. 

Latimer,  (C.  C.  A.)  89  Fed.  Rep.  843.  7.  Set-off  and  Counterclaim.  —  Hobart  ?.  Gould, 

In  exceptional  cases  where  there  is  no  room  8  Fed.  Rep.  57;  Wingate  v.  Orchard,  (C.  C.  A.) 

for  inference  that  credit  has  been  given  on  the  75  Fed.  Rep.  241. 

faith  of  the  ownership  of  stock,  one  who  was  Bank  officers  can  make  no  promise  binding 
induced  to  purchase  such  stock  by  the  fraud u-  on  the  receiver  that  funds  loaned  by  a  stock- 
lent  representations  of  the  officers  of  the  bank  holder  to  the  bank  when  in  financial  difficulty 
should  be  permitted  to  rescind  his  contract  as  shall  be  returned  if  the  bank  is  saved,  and  if 
well  when  there  are  creditors  as  when  there  not  saved  the  amount  shall  be  applied  on  the 
are  none,  and  there  should  be  no  presumption  lender's  individual  liability  as  a  stockholder; 
of  law  to  overcome  the  fact  capable  of  proof  and  the  stockholder  cannot  set  off  such  sum 
in  such  a  case.  Stufflebeam  v.  De  Lashmutt,  against  the  receiver's  claim  for  the  assess- 
101  Fed    Rep.  367.  men!     Sowles  v.  Witters,  39  Fed.  Rep.  403, 

5.  Laches.  —  See  cases  in  preceding  notes.  32  Fed.  Rep.  130. 

Issue  of  Wrong  Stock.  —  Where,  on  a  subscrip-  8.  Winston  First  Nat.  Bank  v.  Riggins,  124 

tion  to  a  proposed  increase  of  stock,  old  stock  N.  C  ur.  534. 

is  issued  to  the  subscriber  without  his  knowl-  9.  Lantry  v.  Wallace,  97  Fed.   Rep.  865, 

edge  or  consent,  nothing  appearing  on  its  face  affirmed  18^2  U.  S.  536. 
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assets  can  be  made  by  way  of  dividends  declared  upon  the  debts  due  to 
creditors,  may  be  set  off  against  the  assessment.1 

(h)  Evidence.  — -  In  a  suit  against  a  stockholder  to  recover  assessments  levied 
by  the  comptroller  it  will  be  presumed  that  the  stock  certificate  bearing  the 
corporate  seal  of  the  bank  was  issued  and  signed  by  the  officer  having  authority 
so  to  do.* 

(i)  Recovery,  Enforcement,  and  Distribution  —  Interest.  —  The  assessment  levied  by 
the  comptroller  draws  interest  from  the  date  when  it  is  made  payable,  or  from 
the  date  of  the  order  if  it  is  payable  at  once.3 

Fraudulent  Transfers.  —  A  mortgage  given  by  a  stockholder  after  the  insolvency 
of  the  bank,  to  secure  a  depositor,  is  a  fraudulent  preference  and  is  void  as 
against  a  judgment  recovered  against  such  stockholder  by  the  receiver,  either 
in  the  hands  of  the  receiver  or  in  those  of  a  purchaser  from  him  for  value.4 

Priorities.  —  All  creditors  are  entitled  to  share  alike  in  the  distribution  of  the 
proceeds  derived  from  enforcing  the  stockholders'  liability,  and  the  diligence 
of  one  creditor  in  filing  a  bill  to  enforce  the  stockholders'  liability  does  not 
give  him  any  priority.5 

(j)  Costs. — The  Stockholders  Are  Liable  for  Costs  in  proceedings  against  them  to 
enforce  their  individual  liability  as  if  they  were  codefendants  in  an  ordinary 
action." 

10.  Voluntary  Assessment  in  Case  of  Impairment  of  Capital  —  a.  Statutory 
Provisions.  —  The  statute  provides  for  an  assessment  upon  the  shareholders 
in  case  of  an  impairment  of  capital  and  for  proceedings  to  collect  such  assess- 
ment from  delinquent  shareholders.7 

b.  How  Made.  —  Such  assessment  must  be  made  by  the  shareholders 
themselves.  An  assessment  by  the  directors  is  void.8  Where  an  assessment 
is  illegal  because  made  by  the  directors  and  not  by  the  shareholders,  the  share- 
holders who  have  paid  it  are  entitled  to  be  repaid  the  amount  out  of  the  sur- 
plus in  the  hands  of  the  receiver  before  distribution  to  other  shareholders.9 

c.  How  ENFORCED.  —  No  action  will  lie  against  shareholders  personally 
to  recover  such  assessment.  The  only  remedy  to  enforce  the  assessment  is 
by  a  sale  of  the  stock  of  the  delinquent  shareholders.10  But  such  sale  is  void 
and  cannot  be  enforced  by  the  buyer  when  the  price  at  which  the  stock  is  bid 
off  is  less  than  the  amount  of  the  assessment.11 

d.  Right  of  Set-off.- — Where,  notwithstanding  the  assessment,  the 
bank  is  subsequently  forced  into  liquidation,  the  amount  paid  thereon  cannot 
be  set  off  against  the  claim  on  an  assessment  subsequently  levied  by  the  comp- 
troller to  pay  debts.18 

11.  Dividends  —  a.  Declaring  Dividends. — The  statute  provides  that 
the  directors  may  semiannually  declare  a  dividend  of  so  much  of  the  net 
profits  "  as  they  shall  judge  expedient,"  except  that  they  must  first  carry  one- 
tenth  part  of  the  net  profits  of  the  preceding  half-year  to  the  surplus  fund 
until  such  fund  shall  amount  to  twenty  per  cent,  of  the  capital  stock,13  and 
prohibits  a  bank  from  making  a  dividend  from  its  capital  or  to  an  amount 
greater  than  its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and 
bad  debts.11 

1.  W:lles  v.  Stout,  38  Fed.  Rep.  810.    See        8.  Stockholders   Liable  for  Costs.  —  Irons  v. 

further,  infra,  this  title,  Insolvency  and  Re-  Manufacturers'  Nat.  Bank,  36  Fed.  Rep.  843. 
ceivers — Rights  and  Liabilities  of  Shareholders.         7.  Rev.  Stat.  U.  S.,  §  5205. 

2.  Davis  v.  Watkins,  56  Neb.  288.  8.  Assessment  Must  Be  Made  by  Stockholders. 

3.  Interest  on  Assessment.  —  Bowden  v.  John-     —  H u  1  it t  v.  Bell,  85  Fed.  Rep.  98. 
son,  107  U.  S.  251;  Casey  z.  Galli,  94  U.  S.         9.  In  re  Hulitt,  96  Fed.  Rep.  785. 
677;  Davis  v.  Watkins,  56  Neb.  288.  10.  Hulitt  v.  Bell,  85  Fed.  Rep.  98. 

4.  Gatch  v.  Fitch,  34  Fed  Rep.  566.  11.  Merchants  Nat.  Bank  v.  Fouche,  103  Ga. 

5.  Diligent  Creditor  Has  No  Priority. —  Rich-  851. 

mond  v.  Irons,  121  U.  S.  27,  affirming  Irons  v.         12.  Delano  v.  Butler,  118  U.  S.  634. 
Manufacturers'  Nat.  Bank,  17  Fed.  Rep.  311,         13.  Rev.  Stat.  U.  S.,  §  5199. 
27  Fed.  Rep.  593.     See  also  infra,  this  titl^,         14.  Rev.  Slat.  U.  S.,  §  5204;   McDonald  v. 
Insolvency  and  Receivers.  Williams,  174  U.  S.  397. 
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b.  RIGHT  TO  DIVIDENDS.  —  Where  the  directors  or  a  majority  of  them, 
acting  in  bad  faith  and  without  reasonable  excuse,  refuse  to  declare  dividends 
where  the  surplus  of  the  corporation  properly  applicable  thereto  is  without 
doubt  ample  for  the  purpose,  the  courts  will  interpose  in  favor  of  the  minority 
stockholders  to  compel  the  directors  to  declare  a  dividend,  and  a  state  court 
has  jurisdiction  of  an  action  for  that  purpose.1  A  dividend  once  declared  by 
the  bank  cannot  be  withheld  merely  for  the  purpose  of  creating  a  surplus 
fund.3 

c.  Who  Entitled  to  Dividends.  —  Where  the  bank  has  knowledge  that 
stock  has  been  assigned  as  security  for  a  debt  of  the  holder,  in  whose  name  it 
continues  to  stand  on  the  bank  books,  it  cannot  exonerate  itself  from  liability 
for  dividends  by  payment  to  the  latter,  notwithstanding  a  by-law  of  the  bank 
provides  that  all  transfers  of  stock  shall  be  made  on  the  books  of  the  bank.3 

Pledge  to  Bank.  —  The  bank  may  hold  a  cash  dividend  pledged  to  secure  an 
indebtedness  of  the  shareholder  to  the  bank.1 

d.  Unlawful  Payment. — A  suit  in  equity  will  lie  by  the  receiver5 
against  the  stockholders  to  recover  a  dividend  unlawfully  paid  by  the  bank 
when  insolvent,6  but  not  where  the  stockholder  receiving  such  dividend  acted 
in  good  faith,  believing  that  it  was  paid  out  of  profits,  where  the  bank,  at  the 
time  when  such  dividend  was  declared  and  paid,  was  not  insolvent.7 

No  Special  Order  of  the  Comptroller  Is  Necessary  to  give  the  receiver  power  to 
bring  a  suit  to  recover  dividends  illegally  paid  to  stockholders.8 

Liability  of  Bank  Officer.  —  An  officer  of  a  bank  that  has  unlawfully  declared 
a  dividend,  which  is  placed  to  his  credit  on  the  books  of  the  bank,  does  not 
relieve  himself  from  liability  to  account  therefor  to  the  receiver  of  the  bank  by 
drawing  his  check  for  the, amount  in  favor  of  a  third  person.9 

Limitation  of  Action.  —  The  action  to  recover  such  dividend  accrues  at  the  time 
of  such  payment,  and  not  when  the  receiver  is  appointed  and  the  necessity  of 
other  assets  to  pay  indebtedness  becomes  apparent.10 

III.  Officers  and  Agents — 1.  Election,  Appointment,  and  Tenure  —  a.  In 
GENERAL  —  Termination  of  Official  Character.  —  The  vote  of  the  stockholders  to  go 
into  liquidation  and  the  appointment  of  an  agent  in  liquidation  do  not  termi- 
nate the  official  character  of  a  national  bank's  officers,  though  such  acts  may 
limit  their  powers.11 

b.  Directors  —  (i)  Statutory  Provisions. — The  statute  provides  for  the 
election  of  directors,  their  term  of   office, 12  qualifications, 13  the  form  of 

What  Are  Bad  Debts.  —  All  debts  on  which  7.  McDonald  v.  Williams,  174  U.  S.  397. 

interest  is  past  due  and  unpaid  for  a  period  of  8.  Special  Order  Not  Necessary.  —  Hayden  v. 

six  monihs,  unless  well  secured  and  in  process  Thompson,  (C.  C.  A.)  71  Fed.  Rep.  60. 

of  collection,  shall  be  considered  bad  debts  9.  Liability  of  Bank  Officer.  —  Finn  v.  Brown, 

within  the  meaning  of  the  statute.    Rev.  Stat.  142  U.  S.  56. 

U.  S.,  §  5204.    See  further  infra,  this  title,  Liability  of  Directors  for  Payment  of  Unlawful 

Officers  and  Agents  —  Personal  Liability  —  Un-  Dividends.  —  See  infra,  this  title,  Officers  and 

lawful  Dividends.  Agents  —  Personal  Liability —  Unlawful  Divi- 

1.  Hiscock  v.  Lacy,  (Supm.  Ct.  Spec.  T.)  9  dends;  Offenses  by  Officers  and  Agents  and  Aiders 
M  isc.  (N.  Y.)  578.  and  Abettors —  Wrong  fully  Dec  hiring  Dividends. 

2.  Dividend  Declared  Cannot  Be  Withheld. —  10.  Action  Accrues  When  Payment  Made. — Hay- 
Seeley  v.  New  York  Nat.  Exch.  Bank,  8  Daly  den  v.  Thompson,  (C.  C.  A.)  71  Fed.  Rep.  60. 
(N.  Y.)  403,  citing  Beers  v.  Bridgeport  Spring  11.  Vote  to  Go  into  Liquidation. — U.  S.  v.  Jew- 
Co.,  2  N.  Y.  Wkly.  Dig.  8.  ett,  84  Fed.  Rep.  142;  Jewett  v.  U.  S.,  (C.  C. 

3.  Who  Entitled  to  Dividends.  —  Central  Ne-  A.)  100  Fed.  Rep.  832. 

braska  Nat.  Bink  v.  Wilder,  32  Neb.  454.  12.  Election  and  Term  of  Office.  —  See  Rev. 

4.  Pledge  to  Bank  Valid.  —  Hagar  v.  Union  Stat.  U.  S.,  §  5 14s. 

Nat.  Bank.  63  Me.  511.  13.  Qualification  of  Directors.  —  See  Rev.  Stat. 

5.  Suit  in  Equity.  —  Hayden  v.  Williams,  (C.  U.  S.,  $  514b. 

C.  A.)  96  Fed.  Rep.  279;  Hayden  v.  Thomp-  The  Evident  Purpose  of  This  Enactment  Is  to 

son,  (C.  C.  A  )  71  Fed.  Rep.  60.  confine  the  management  of  each  bank  to  per- 

6.  Unlawful  Dividends  May  Be  Recovered  from  sons  who  live  in  the  neighborhood,  and  who 
Stockholders.  —  Finn  v.  Brown,  142  U.  S.  56;  may,  for  that  reason,  be  supposed  to  know  the 
Hayden  v.  Thompson,  (C.  C.  A.)  71  Fed.  Rep.  trustworthiness  of  those  who  are  to  be  ap- 
60;  Hayden  v,  Williams,  (C.  C.  A.)  96  Fed.  pointed  officers  of  the  bank  and  the  character 
Rep.  279.  and  financial  ability  of  those  who  may  seek  to 

349  Volume  XXI, 


Officers  and  Agents. 


NATIONAL  BANKS. 


Authority  and  Powers. 


oath,1  the  filling  of  vacancies,2  and  the  proceedings  to  be  taken  in  case  of 
failure  to  elect  on  a  proper  day.3 

(2)  Election.  —  The  statute  also  provides  as  to  the  right  of  shareholders  to 
vote  at  the  election  of  directors.4 

(3)  Resignation.  — -The  provision  that  directors  shall  hold  office  for  one 
year  and  until  their  successors  have  been  elected  and  have  qualified  5  does  not 
prohibit  resignations  during  the  year.0  And  the  act  being  silent  as  to  the 
time  when  and  the  method  by  which  the  office  of  director  may  be  resigned, 
the  rule  at  common  law  obtains,  and  a  verbal  resignation  offered  to  the  presi- 
dent on  the  day  on  which  the  director  sold  all  of  his  stock  has  been  held  to  be 
sufficient.7 

c.  MINISTERIAL  Officers  —  (1)  Appointment.  —  The  directors  are  author- 
ized to  appoint  from  their  number  a  president.8  also  to  appoint  a  cashier  and 
other  officers,  and  to  define  their  duties.9 

(2)  Dismissal.  —  The  statute  provides  that  the  directors  may  dismiss  any 
of  the  officers  appointed  by  them  "  at  pleasure,  and  appoint  others  to  fill  their 
places;"  10  consequently  all  ministerial  officers  and  agents  of  the  bank  are  sub- 
ject to  removal  at  the  pleasure  of  the  board,  regardless  of  by-laws  or  contracts 
relating  to  annual  appointments  or  terms  of  service.11 

2.  Compensation.  —  An  express  contract  with  a  ministerial  officer  as  to  com- 
pensation will  control,  though  it  be  to  discharge  the  duties  of  the  office  with- 
out direct  compensation  in  money.13 

In  the  Absence  of  a  Special  Agreement,  a  ministerial  officer  is  not  entitled  to  com- 
pensation for  the  performance  of  the  usual  and  ordinary  duties  of  his  office  as 
defined  by  the  articles  of  association  and  by-laws.13  But  he  may  recover  for 
extraordinary  services  not  pertaining  to  the  office.14  And  it  seems  that  the 
directors  may  appropriate  money  to  pay  for  services  which  have  been  rendered 
without  special  agreement  as  to  compensation,  or  may  ratify  the  officers'  act 
in  appropriating  money  therefor.15 

Agreement  for  Compensation  Made  Before  Organization.  —  An  agreement  by  the  pro- 
moters who  subsequently  become  directors  of  the  bank,  to  pay  one  of  their 
number  for  his  services  as  an  executive  officer,  is  not  binding  on  the  bank.16 

3.  Authority  and  Powers  —  a.  In  General  —  (1)  Definition. — A  general 

borrow  its  money,    Concord  First  Nat.  Bank  adoption  of  by-laws.    Taylor  v.   Hutton,  43 

v.  Hawkins,  174  U.  S.  364.  reversing  (C.  C.  A.)  Barb.  (N.  Y.)  195,  18  Abb.  Pr.  (N.  Y.)  16. 

79  Fed.  Rep.  51.  9.  Rev.  Stat.  U.  S.,  §  5136,  subdiv.  5. 

1.  Oath  of  Directors.  —  Rev.  Stat.  U.  S.,  §  5147.  10.  Dismissal  of  Ministerial  Officers. —  Rev. 
In  ths  case  of  a  reorganized  state  bank,  the  Stat.  U.  S.  §  5136,  subdiv.  5. 

oath  is    not    required   of    the  old  directors.  11.  Ministerial  Officers  May  Be  Dismissed  at 

Lockwood  v.  Mechanics  Nat.  Bank,  9  R.  I.  Pleasure  of   Board. —  VVestervelt   v.  Mohren- 

342,  11  Am.  Rep.  253.  stecher,  (C.  C.  A.)  76  Fed.  Rep.  118;  Taylor  v. 

2.  Filling  Vacancies.— Rev.  Stat.  U.  S..  §  5148.  Mutton,  43  Barb.  (N.  Y.)  195,  18  Abb.  Pr.  (N. 

3.  Failure  to  Elect  on  Proper  Day.  —  Rev.  Stat.  Y.)  16;  Stevens  <.'.  Orton,  (Supm.  Ct.  Spec.  T.) 
U.  S.,  S  5149.  18  Misc.  (N.  V.)  538  (but  see  Brandon  First 

4.  Election  of  Directors.  —  Rev.  Stat.  U.  S.,  Nat.  Bank  v.  Briggs,  69  Vt.  12);  Harrington 
§  5144.  v.  Chittenango  First  Nat.  Bank,  1  Thomp.  & 

Only  Stockholders  of  Record  at  the  time  when  C.  (N.  Y.)  361. 

a  bank,  at  the  expiration  of  its  charter,  pro-  Bonds  by  Bank  Officers. — See  the  title  Officers 

ceeds  to  wind  up  its  affairs  have  the  right  to  and  Agents  ok  Private  Corporations. 

vote   for   directors  for  that  purpose  or  are  12.  Express  Contract  as  to  Compensation.  —  Ft. 

eligible  for  election  as  such.     Richards  v.  Scott  First  Nat.  Bank  v.  Drake,  29  Kan.  311, 

Attleborough  Nat.  Bank,  148  Mass.  187.  44  Am.  Rep.  646. 

5.  Rev.  Stat.  U.  S.,  §  5145.  13.  Absence  of  Express  Contract.  —  Citizens' 

6.  Directors  May  Resign  During  Year.  —  Briggs  Nat.  Bank  v.  Elliott,  55  Iowa  104,  39  Am.  Rep. 
v.  Spaulding,  141  U.  S.  132,  affirming  Movius  167;  Ft.  Scott  First  Nat.  Bank  v.  Drake,  2g 
v.  Lee,  30  Fed.  Rep.  298.  Kan.  311,  44  Am.  Rep.  646. 

7.  May  Resign  on  Verbal  Notice.  —  Briggs  v.  14.  Extraordinary  Services.  —  Citizens'  Nat. 
Spaulding,  141  U.  S.  132,  affi.rmiw>  Movius  v.  Bank  v.  Elliott,  55  Iowa  104,  39  Am.  Rep.  167. 
Lee.  30  Fed.  Rep.  298  "  15.  Ft.  Scott  First  Nat.  Bank  v.  Drake,  29 

8.  Appointment  of  Ministerial  Officers,  —  Rev.  Kan,  311,  44  Am.  Rep.  646. 

Stat.  U.  S.,  §  5150.  16.  Ante-organization  Agreement.  —  Citizens' 

The  president  may  be  appointed  before  the     Nat.  Bank  v.  Elliott,  55  Iowa  104,  9  Am.  Rep, 
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definition  of  the  duties  of  the  respective  officers  of  a  bank  cannot  be  given. 
Such  duties  differ  in  different  places  and  are  not  always  the  same  in  different 
banks  in  the  same  place.' 

(2)  Ultra  Vires  Transactions.  —  Officers  of  a  national  bank  cannot  bind  it 
by  contracts  or  acts  which  are  not  within  the  scope  of  the  business  which  the 
bank  is  authorized  to  transact, a  such  as  indorsing  paper  for  the  accommoda- 
tion of  others,3  acting  as  a  broker  in  loaning  a  depositor's  money,4  agreeing 
to  undertake  the  recovery  of  bonds  of  a  special  depositor  stolen  from  the 
bank,5  or  making  donations  to  a  charity  or  to  public  or  private  enterprises.6 

(3)  Express  or  Implied  Authority.  —  Nor  can  the  officers  bind  the  bank  by- 
transactions  not  within  their  expressed  or  implied  authority  as  delegated  by 
the  governing  body  or  the  corporation.7 

(4)  Customary  Powers.  —  But  a  person  dealing  with  the  officers  without 
notice  of  any  limitation  of  their  powers  may  properly  assume  without  inquiry 
that  they  have  the  right  to  do  such  acts  as  those  officers  customarily  do  and 
perform.8 

(5)  Habitual  Exercise  of  Special  Powers.  ■ —  Evidence  of  the  powers  habitu- 
ally or  usually  exercised  by  a  ministerial  officer  with  the  knowledge  and  acqui- 
escence of  or  want  of  objection  by  the  bank  defines  and  establishes  such  powers 
as  to  the  public,  provided  that  the  powers  thus  exercised  may  be  conferred  by 
the  directors  on  such  officer  without  violation  of  the  charter.* 

(6)  Habitual  Exercise  of  Absolute  Control.  — It  has  been  held  that  where 
the  directors  of  a  national  bank  permit  their  managing  officer  to  exercise  dur- 
ing a  long  period  of  time  absolute  authority  and  control  over  the  bank's  busi- 
ness and  assets,  neither  the  bank  nor  its  receiver  will  be  permitted  to  claim, 
as  against  one  who  in  good  faith  dealt  with  the  officer,  as  the  bank,  that  the 
transaction,  if  within  its  powers,  was  not  binding  upon  the  bank,10  even  though 
it  be  in  direct  violation  of  a  by-law  which  the  directors  negligently  allowed  to 
fall  into  disuse.11  But  it  should  be  observed  that  in  all  these  cases  it  appeared 
that  the  bank  had  actually  received  the  proceeds  of  the  transaction. 

167.    And  see  generally  the  title  Officers  and  (U.  S.)  m,  3  Fed.  Cas.  No.  1,485;  Rich  v. 

Agents  of  Private  Corporations.  Stale  Nat.  Bank,  7  Neb.  201,  29  Am.  Rep.  382: 

1.  Cox  v.  Robinson,  (C.  C.  A.)  82  Fed.  Rep.  Thomas  v  City  Nat.  Bank,  40  Neb.  501,  46 
277.  Neb.  861. 

2.  Officers  Cannot  Bind  Bank  by  Ultra  Vires  9.  Habitual  Exercise  of  Special  Powers.  —  Mer- 
Transactions.  —  Blair  v.  Mansfield  Fiist  Nat.  chants'  Nat.  Bank  ?>.  Stale  Nat.  Bank,  10  Wall. 
Bank,  2  Flipp.  (U.  S.)  in,  3  Fed.  Cas.  No.  1,  (U.  S.)  604,  reversing  3  Cliff.  (U.  S.)205,  17  Fed. 
485;  Wylie  v.  Northampton  Nat.  Bank,  15  Fed.  Cas.  No.  9,449;  Bell  v.  Hanover  Nat.  Bank, 
Rep.  428;  National  Bank  of  Commerce  v.  At-  57  Fed.  Rep.  821;  Stapylton  v.  Stockton,  (C. 
kinson,  55  Fed.  Rep.  465;  Keyser  v.  Hitz,  2  C.  A.  91  Fed.  Rep.  326;  Armstrong  v.  Chemi- 
Mackey  (D.  C.)  523;  Robertson  v.  Buffalo  cal  Nat.  Bank,  (C.  C.  A.)  83  Fed.  Rep.  556, 
County  Nat.  Bank,  40  Neb.  235;  Norton  v.  affirming  76  Fed,  Rep.  339;  Libby  v.  Union 
Derry  Nat.  Bank.  61  N.  H.  589,  60  Am.  Rep.  Nat.  Bank,  99  111.  622;  L'Herbette  v.  Pitts- 
334.  field  Nat.  Bank,  162  Mass.  137,  44  Am.  St. 

3.  Cannot  Make  Accommodation  Indorsement. —  Rep.  354. 

National  Bank  of  Commerce  v  Atkinson,  55         Drawing  Personal  Drafts.  —  The  drawing  of 

Fed.  Rep.  465;  Blair  v.  Mansfield  First  Nat.  nine  drafts  by  a  cashier  in  payment  of  his 

Bank.  2  Flipp.  (U.  S.)  111,3  Fed.  Cas.  No.  1,485.  personal  debts,  five  of  which  were  to  his  credit- 

4.  Acting  as  Broker.  —  Keyser  v.  Hitz,  2  ors,  all  within  seven  months,  is  not  sufficient 
Mackey  (D.  C.)  523.  to  show  a  settled  course  of  business  from 

5.  Recovery  of  Stolen  Deposit.  —  Wylie  v.  which  authority  to  draw  such  drafts  maybe 
Northampton  Nat.  Bank,  15  Fed.  Rep.  428.  implied  in  favor  of  one  who  accepted  a  draft 

6.  Cannot  Make  Donations  to  Public  or  Private  drawn  to  the  cashier's  order  for  a  sum  so  large 
Enterprises.  —  McCrory  v.  Chambers,  48  III.  as  to  be  out  of  the  usual  line  of  conduct  in  the 
App.  445  Robertson  v.  Buffalo  County  Nat.  banking  business.  Gale  v.  Chase  Nat.  Bank, 
Bank,  40  Neb.  335.  (C.  C.  A.)  104  Fed.  Rep.  214. 

7.  Lyons  First  Nat.  Bank  v.  Ocean  Nat.  10.  Habitual  Exercise  of  Absolute  Control. — 
Bank,  60  N.  Y.  278,  19  Am.  Rep.  181.  Blanchard  v.  Commercial  Bank.  (C.  C.  A.)  75 

8.  Customary  Powers  of  Officers.  —  Farmers',  Fed.  Rep.  24Q;  Stapylton  v.  Stockton,  (C.  C. 
etc.,  Nat.  Bank  v.  Smith,  (C.  C.  A  )  77  Fed.  A.)  91  Fed.  Rep.  326;  Libby  v.  Union  Nat. 
Rep.  129;  Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  99  111.  622;  Tourtelot  v.  Whithed,  9  N. 
Bank,  10  Wall.  (U.  S.)  604;  People's  Bank  v.  Dak.  467. 

Manufacturers'    Nat.  Bank,   ici   U.  S.   181 ;        11.  Habitual  Violation  of  By-laws.  —  Cox  v. 

Blair  v.  Mansfield  First  Nat.  Bank,  2  Flipp.  Robinson,  (C.  C.  A.)  82  Fed.  Rep.  286. 
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(7)  Liability  for  Property  or  Funds  Received.  —  Generally  the  bank  will  be 
held  liable  for  funds  or  property  which  came  into  its  possession  through  the 
transactions  of  its  officers,  regardless  of  the  question  of  their  authority.1 

(8)  Effect  of  Liquidation  Proceedings.  —  The  officers  of  a  national  bank 
cannot,  after  the  bank  goes  into  liquidation,  bind  the  shareholders  without 
express  authority  except  as  to  acts  implied  by  the  duty  of  liquidation.3 

b.  TO  BORROW  MONEY  —  Special  Authority  —  When  Necessary.  —  It  has  been 
said  that  the  borrowing  of  money  by  a  national  bank,  though  not  illegal,  is  so 
much  out  of  the  course  of  ordinary  and  legitimate  banking  business  as  to 
require  those  making  the  loan  to  see  to  it  that  the  officer  or  agent  acting  for 
the  bank  had  special  authority  to  borrow  the  money;3  but  in  view  of  later 
decisions  of  the  same  court  and  others,  this  statement  is  of  doubtful  authority.4 
However,  where  the  bank  actually  received  the  money  and  appropriated  it  to 
its  own  use,  it  is  bound  though  the  officer  had  no  power  to  borrow  it.5 

Effect  of  Usage.  —  And  the  power  of  an  executive  officer  to  borrow  money 
without  special  authority  may  be  implied  from  a  custom  of  the  business  fol- 
lowed for  several  years." 


1.  Bank  Liable  for  Property  or  Funds  Received, 
Without  Regard  to  Authority  of  Officers. — Aid  rich 
v.  Chemical  Nat.  Bank,  176  U.  S.  636  Affirm- 
ing Armstrong  v.  Chemical  Nal.  Bank,  (C.  C. 
A.)  83  Fed.  Rep.  556,  76  Fed.  Rep.  339]; 
People's  Bank  v.  Manufacturers'  Nal..  Bank, 
101  U.  S.  183;  Blanchard  v.  Commercial  Bank, 
(C.  C.  A.)  75  Fed.  Rep.  249:  Diltey  v.  Dominion 
Nat.  Bank,  43  U.  S.  App.  613;  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10  Wall.  (U. 
S.)  604;  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  523; 
Paxton  v.  Vincennes  Mfg.  Co.,  20  Ind.  App. 
253;  Lakin  Bank  v.  National  Bank  of  Com- 
merce, 57  Kan.  183;  L'Herbette  v.  Pittsfield 
Nat.  Bank,  162  Mass.  137,  44  Am.  St.  Rep. 
354- 

2.  Liquidation  Proceedings.  —  Richmond  v. 
Irons,  121  U.  S.  27,  affirming  21  Fed.  Rep.  197; 
Moss  v.  Whitzel,  108  Fed.  Rep.  579. 

3.  Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346. 

4.  Later  Holdings.  —  In  Auten  v.  U.  S.  Nat. 
Bank,  174  U.  S.  125,  the  United  States  Su- 
preme Court  held  that  the  borrowing  of  money 
was  not  out  of  the  usual  course  of  banking 
business,  saying:  "A  power  so  useful  cannot 
be  said  to  be  illegitimate  and  declared  as 
matter  of  law  to  be  out  of  the  usual  course  of 
business  and  to  charge  everybody  connected 
with  it  with  knowledge  that  it  may  be  in  ex- 
cess of  authority.  It  would  seem,  if  doubtful 
at  all,  more  like  a  question  of  fact,  to  be  re- 
solved in  the  particular  case  by  the  usage  of 
the  parties  or  the  usage  of  communities."  It 
is  important  also  to  observe  that  the  court  said 
in  this  case  that  Western  Nal.  Bank  v.  Arm- 
strong, 152  U.  S.  346,  was  not  to  be  regarded 
as  an  adjudication  to  the  contrary. 

In  the  later  case  of  Aldrich  v.  Chemical  Nat. 
Bank,  176  U.  S.  627,  the  court  said:  "  In  the 
view  we  take  of  the  present  case  it  is  not 
necessary  10  extend  this  opinion  by  a  review 
of  the  numerous  authorities  which,  it  is  con- 
tended, support  the  general  proposition  that  a 
national  bank  is  entitled  under  the  law  of  its 
creation  and  in  the  conduct  of  its  business  to 
borrow  money,  and  that  the  lender  is  not. 
obliged  to  show  that  the  officer  or  agent  acting 
for  the  bank  had  special  authority  to  negotiate 
the  loan,.    If  the  present  case  depended  upon 
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that  question  it  might  be  necessary  to  consider 
whether  the  language  in  Western  National 
Bank  v.  Armstrong  required  modification." 

See  also,  holding  that  the  officers  have  im- 
plied authority  to  borrow  money,  Huntington 
First  Nat.  Bank  v.  Arnold,  156  Ind.  487. 

5.  Bank  Receiving  Proceeds  Is  Bound  though 
Officer  Had  No  Authority,  —  Aldrich  v.  Chemical 
Nat.  Bank,  176  U.  S.  618  [affirming  Armstrong 
v.  Chemical  Nat.  Bank,  (C.  C.  A.)  83  Fed. 
Rep.  556,  76  Fed.  Rep.  339];  Blanchard  v. 
Commercial  Bank.  (C.  C.  A.)  75  Fed.  Rep.  249 
{distinguishing  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346];  Dittey  v.  Dominion 
Nat.  Bank,  43  U.  S.  App.  613:  Bell  v.  Han- 
over Nat.  Bank,  57  Fed.  Rep.  821;  Lakin  Bank 
v.  National  Bank  of  Commerce,  57  Kan.  183. 

6.  Effect  of  Usage.  —  Armstrong  v.  Chemical 
Nat.  Bank,  (C.  C.  A.)  83  Fed.  Rep.  556,  76 
Fed.  Rep.  339. 

Evidence  of  Custom.  — >  The  authority  of  the 
vice-president  and  managing  officer  of  a  bank 
to  borrow  money  for  the  bank  is  sufficiently 
shown  by  the  fact  that  he  exercised  such  power 
for  a  considerable  lengih  of  time,  and  by  the 
general  and  long-established  usage  prevailing 
in  the  cities  of  both  the  borrowing  and  the 
loaning  bank  to  borrow  money  and  make 
loans  solely  through  the  executive  officers  of 
banks.  Armstrong  v.  Chemical  Nat.  Bank, 
(C.  C.  A.)  83  Fed.  Rep.  556;  Huntington  First 
Nat.  Bank  v.  Arnold,  156  Ind.  487. 

Evidence  showing  that  the  board  of  direct- 
ors left  it  to  the  president,  as  their  agent  and 
the  agent  of  the  bank,  10  negotiate  loans  and 
make  such  contracts  as  to  repayment  and  se- 
curity as  were  lawful  and  usual  is  sufficient  to 
establish  the  authority  of  the  president  to 
agree  that  a  deposit  left  with  another  bank 
shall  be  considered  as  collateral  security  for  a 
loan  to  his  bank.  Bell  v.  Hanover  Nat.  Bank, 
57  Fed.  Rep.  821. 

Notice  of  Irregularity  in  Transaction.  —  A  bank 
loaning  money  to  another  at  the  request  of 
the  vice-president  and  managing  officer  of  the 
latter  will  not  be  held  to  have  had  notice  of 
irregularity  in  the  transaction  where  it  had  no 
moiive  to  enter  upon  an  irregular  transaction, 
and  expected  only  a  low  rate  of  interest,  where 
the  application  was  regular  upon  its  face  and 
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Loan  to  Officers.  —  The  president,  cashier,  or  directors  of  a  national  bank  may 
borrow  money  from  the  bank  the  same  as  any  other  person,  and  may  execute 
a  valid  note  therefor  that  will  bind  them  as  well  as  the  bank  receiving  it.1 

c.  To  Bind  Bank  by  TORTS.  —  The  liability  of  a  national  bank  to  respond 
in  damages  for  the  torts  of  its  officers  and  agents  is  the  same  as  that  of  other 
corporations,  and  is  treated  elsewhere  in  this  work.'2 

d.  Particular  Officers  —  (i)  Directors. —The.  directors  act  in  a  fidu- 
ciary capacity,  but  they  are  trustees  clothed  by  the  statute  with  the  power  of 
management,  and  this  power  to  manage  the  affairs  of  the  bank  implies  a  con- 
siderable element  of  discretion.3  The  only  powers  conferred  upon  them  are 
vested  in  them  as  a  board,  and  when  acting  as  a  unit;  and  therefore  the  assent 
of  a  majority  of  the  individual  members  of  the  board,  acting  separately  and 
singly,  is  not  the  assent  of  the  bank,  and  is  not  binding  upon  it.4 

(2)  President.  —  The  president  is  but  the  executive  agent  of  the  board  of 
directors  to  perform  such  duties  as  may  be  devolved  upon  him.  He  is  not 
the  corporation,  and  cannot  take  the  place  of  the  governing  board  and  make 
contracts  or  incur  liabilities  outside  of  the  ordinary  business  of  the  bank  without 
special  authority.6  He  has  not  necessarily  the  power  to  draw  checks  against  an 
account  kept  with  another  bank  by  the  bank  of  which  he  is  president ;  6  nor  has 
he  power  to  bind  the  bank  by  the  execution  of  a  note  in  its  name,7  nor  by  the 
receipt  of  funds  for  investment  for  a  customer,8  nor  by  the  appropriation  of  the 
bank's  funds  to  the  payment  of  his  private  debts,9  nor  by  contracting  with  a 
correspondent  of  the  bank  that  a  deposit  standing  to  the  bank's  credit  shall 
stand  as  collateral  security  for  loans  made  by  such  correspondent  to  the  bank, 
though  such  authority  may  be  acquired  by  practice  and  usage.10  But,  having 
the  general  management  of  the  bank's  business,  he  has  implied  authority  to 
direct  a  correspondent  of  the  bank  to  charge  against  his  bank  the  amount  of  his 
personal  note,  held  by  the  correspondent  bank;  and  where  there  is  nothing  to 
cast  suspicion  upon  his  action,  the  bank  is  bound  thereby  though  the  presi- 
dent's action  was  fraudulent  and  amounted  to  a  misappropriation  of  the  funds 

supported  with  bills  receivable  as  collateral,  claim  made  against  it  by  one  of  their  number, 
where  everything  was  in  the  usual  and  cus-  and  where  the  vote  is  unanimous  such  sub- 
tomary  form,  wh&re  the  lender  did  not  know  mission  is  valid,  although  he  be  present  at  the 
and  had  not  the  means  of  knowing  anything  meeting  when  it  is  made.  Such  submission 
to  excite  suspicion,  and  where  there  was  not h-  cannot  be  revoked  by  directors  subsequently 
ing  irregular  which  the  most  careful  inquiry  elected,  a  majority  of  whom  were  not  stock- 
would  have  disclosed.  Armstrong  v.  Chemi-  holders  at  the  time  the  liquidation  began, 
cal  Nat.  Bank,  (C.  C.  A.)  83  Fed.  Rep.  556,  Richards  v.  Attleborough  Nat.  Bank.  148 
affirming  76  Fed.  Rep.  339,  affirmed  Aldrich  v.  .  Mass.  187. 

Chemical  Nat.  Bank,  176  U.  S.  618.  4.  Directors  Cannot  Act  Separately.  —  Ft.  Scott 

1.  Loan  to  Officers  Is  Valid.  —  Blair  v.  Mans-  First  Nat.  Bank  v.  Drake,  35  Kan.  564,  57 
field  First  Nat.  Bank,  2  Flipp.  (U.  S.)  ill,  3  Am.  Rep.  93. 

Fed.  Cas.  No.  1,485.  The  Discount  Committee  of  a  national  bank 

2.  Power  to  Bind  Bank  by  Torts.  —  See  Carlisle  being  only  part  of  the  private  machinery  of 
First  Nat.  Bank  v.  Graham,  iflo  U.  S.  699;  the  bank,  devised  for  its  own  safety  and  ad- 
Nevada  Bank  v.  Portland  Nat.  Bank,  59  Fed.  vantage,  its  action  or  want  of  action  in  rela- 
Rep.  338;  Pronger?'.  Old  Nat.  Bank,  20  Wash.  tion  to  commercial  paper  will  not  affect  third 
618.  And  see  the  titles  Corporations  (Pri-  persons  dealing  with  the  executive  officers  of 
vate),  vol.  7,  pp.  824-840;  Officers  and  the  bank.  Blair  v.  Mansfield  First  Nat.  Bank, 
Agents  of  Private  Corporations,  post.  2  Flipp.  (U.  S.)  in.  3  Fed.  Cas  No.  1,485. 

3.  Status  of  Directors.  —  Keyser  v.  Hitz,  2  6.  Status  of  President.  —  Robertson  v.  Buffalo 
Mackey  (D.  C.)  523.  County  Nat.  Bank,  40  Neb.  235;  Lyons  First 

Power  of  Directors  to  Accept  Payment  Before  N  it.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278, 

Maturity  of  Loan.  —  Where  funds  are  needed  19  Am.  Rep.  181;  Allentown  First  Nat.  Bank 

for  the  legitimate  business  of  the  bank  the  v.  Hoch,  89  Pa.  St.  324,  33  Am.  Rep.  769. 

directors  have  power  to  accept  payment  of  a  6.  Putnam  v.  U.  S.,  162  U.  S.  713. 

secured  loan  before  maturity,  though  it  be  7.  National  Bank  of  Com merce  v.  Atkinson, 

drawn  at  a  high  rate  of  interest.    Keyser  v.  55  Fed.  Rep.  465. 

Hit?.,  2  Mackey  (D.  C.)  523.  8.  Allentown  First  Nat.  Bank  v.  Hoch,  89 

Submission    to    Arbitration.  —  The    existing  Pa.  St.  324,  33  Am.  Rep.  769. 

directors  of  a  bank  who  proceed,  without  ob-  9.  Dowd  r.  Stephenson,  105  N.  Car.  467. 

jection,  to  wind  up  its  affairs  at  the-  expiration  10.  Bell  v.  Hanover  Nat.  Bank,  57  Fed.  Rep. 

of  its  charter  may  submit  to  arbitration  a  821. 
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of  the  bank.1  He  may  take  mortgaged  chattels  in  payment  of  a  debt.*  So 
he  has  implied  power  to  employ  an  attorney  to  prosecute  or  defend  an  action 
in  which  the  bank  is  a  party  and  to  agree  as  to  his  compensation;3  to 
indemnify  the  indorser  of  a  draft  for  the  bank's  accommodation;4  or  to  bind 
the  bank  by  an  indorsement  or  a  guaranty  of  a  note  transferred  by  him  as 
president,  in  the  usual  course  of  business,5  though  he  has  no  power  to  bind 
the  bank  by  an  indorsement  for  the  accommodation  of  another,6  nor  by  a 
statement  as  to  the  honesty  and  fidelity  of  an  employee  of  the  bank  made  to 
enable  such  employee  to  obtain  a  bond  insuring  his  fidelity.7 

(3)  Vice-President. — The  vice-president  also  has  implied  power  on  trans- 
ferring a  promissory  note  to  guarantee  it.8  But  he  has  no  power  to  execute 
a  deed  for  the  bank,  without  authority  of  the  directors.9 

(4)  Cashier.  —  The  cashier  is  defined  as  the  executive  officer  of  the  bank 
who  transacts  its  daily  affairs  and  through  whom  all  of  its  financial  operations 
are  conducted.10  He  is  the  general  agent  of  the  bank  for  all  its  banking 
transactions.  Whether  he  has  or  has  not  special  authority  to  do  certain 
things,  his  acts,  if  they  are  within  the  scope  of  his  general  duties,  will  bind 
the  bank  as  to  third  persons  having  no  notice  to  the  contrary.11  Thus,  with- 
out special  authority  he  may  accept  a  deed  of  land  for  the  bank  and  place  it 
on  record,13  may  borrow  money  in  the  regular  course  of  business  of  the  bank, 
and  secure  the  loan  by  pledge  of  the  bank's  property,13  and  may  receive  evi- 
dences of  debt  for  collection, 14  and,  of  course,  deposits  of  money.14  But  he 
cannot  bind  the  bank  by  a  promise  to  do  an  act  forbidden  by  law,  such  as  to 
pay  usurious  interest,10  nor  by  an  act  outside  his  general  or  special  duties,17 
such  as  a  representation  as  to  the  solvency  of  one  of  the  bank's  customers  or  of  a 
third  person,18  a  promise  to  pay  a  future  draft  of  a  third  person  on  one  of  its 


1.  Burton  v.  Barley,  13  Fed.  Rep.  811;  Han- 
over Nat.  Bank  v.  Burlingame  First  Nat. 
Bank,  fC.  C.  A.)  109  Fed.  Rep.  421. 

2.  Power  to  Collect  Debts.  —  Panhandle  Nat. 
Bink  v.  Emery.  78  Tex.  511. 

3.  Power  to  Employ  Attorney  for  Bank,  — 
National  Bank  v.  Earl,  2  Okl.  617. 

4.  Power  to  Indemnify  Accommodation  Indorser, 
—  Bank  v.  Sullivan,  n  W.  N.  C.  (Pa.)  362. 

5.  Power  to  Indorse  or  Guarantee  Note.  — 
Thomas  v.  City  Nat.  Bank,  40  Neb.  501,  46 
Neb.  861;  U.  S.  National  Bank  v.  Little  Rock 
First  Nat.  Bank,  4Q  U.  S.  App.  67;  People's 
Bank  v.  Manufacturers  Nat.  Bank,  101  U.  S. 
181. 

6.  Accommodation  Indorsement.  —  National 
Bank  of  Commerce  v.  Atkinson,  55  Fed.  Rep. 
465. 

7.  False  Representations.  —  American  Surety 
Co.      Pauly,  170  U.  S.  133. 

8.  Power  of  Vice-president. —  People's  Bank 
v.  Manufacturers'  Nat.  Bank,  101  U.  S.  181. 

9.  Execution  of  Deeds.  —  Hall  v.  Farmers, 
etc..  Bank,  145  Mo.  418. 

10.  Cashier  Denned. — Warner  v.  Penoyer,  (C. 
C.  A.)  91  Fed.  Rep.  587;  City  Nat.  Bank 
Chemical  Nat.  Bank,  52  U.  S.  App.  209;  Mon- 
mouth First  Nat.  Bank  v.  Brooks,  22  111.  App. 
238;  Ziegler  v.  Allentown  First  Nat.  Bank,  93 
Pa.  St.  393. 

11.  Cashier  Acts  as  General  Agent. —  Blair  v. 
Mansfield  First  Nat.  Bank,  2  Flipp.  (U.  S.)  in, 
3  Fed.  Cas.  No.  1,485;  Farmers,  etc.,  Nat. 
Bank  i-.  Smith,  40  U.  S.  App.  690;  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  96,  n  Am.  Rep. 
667;  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  (IT.  S.)  604;  Greenville  First 
Nat.  Bank  v.  Greenville  Oil,  etc.,  Co.,  24  Tex. 
Civ.  App.  645. 
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12.  May  Accept  Deed  of  Land, — Hall  v.  Farm- 
ers, etc.,  Bank,  145  Mo.  418. 

13.  May  Borrow  Money.  —  City  Nat.  Bank  v. 
Chemical  Nat.  Bank,  52  U.  S.  App.  209;  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  (U.  S.)  604. 

14.  Receive  Demands  for  Collection.  —  Hanson 
v.  Heard,  69  N.  H.  190. 

16.  May  Receive  Deposits.  —  L' Herbette  v. 
Pittsfield  Nat.  Bank,  162  Mass.  137,  44  Am. 
St.  Rep.  354. 

16.  Cashier  Cannot  Bind  Bank  to  Pay  Usury.  — 
Hanson  v.  Heard,  69  N.  H.  190,  holding,  how- 
ever, that  a  promise  to  pay  usurious  interest 
on  deposits  will  not  relieve  the  bank  from  the 
obligation  10  return  to  the  depositor  the  money 
actually  received;  and  the  fact  that  the 
cashier's  acts  in  receiving  evidences  of  debt 
for  collection  and  deposits,  and  agreeing  to 
pay  usurious  interest  thereon,  were  done  in 
furtherance  of  a  fraudulent  scheme  for  his 
own  benefit,  and  without  the  knowledge  of  the 
bank,  will  not  relieve  the  bank  from  liability 
to  the  depositor  where  the  cashier's  acts  were 
actually  done  in  his  capacity  as  an  officer  of 
the  bank. 

17.  Release  of  Maker  of  Note  for  His  Personal 

Accommodation. — The  cashier  of  a  national 
bank  holding  the  paper  of  a  firm  of  which  he 
is  a  member  has  no  power  to  hind  the  bank  by 
an  agreement  that  there  shall  be  no  liability 
upon  an  accommodation  note  procured  by  him 
to  be  substituted  for  the  indebtedness  of  his 
firm.  Allen  v.  Warren  First  Nat.  Bank,  127 
Pa.  St.  51.  14  Am.  St.  Rep.  S29. 

18.  Cashier  Cannot  Bind  Bank  by  False  Repre- 
sentations of  Solvency  of  Customer  or  Others.  — 
Manistee  First  Nat.  Bank  v.  Marshall,  etc., 
Bank,  54  U.  S.  App.  510;  Hadden  v.  Dooley, 
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customers,1  a  guaranty  or  indorsement  for  the  accommodation  of  another,2 
or  a  false  entry  in  the  bank's  books  in  relation  to  business  outside  the  bank's 
legitimate  business,  relied  upon  to  the  injury  of  one  dealing  with  the  bank.3 
Nor  has  he  power  to  certify  his  own  individual  checks,  or  to  draw  cashier's 
drafts  to  his  own  order  in  payment  of  his  individual  debts.* 

4.  Personal  Liability  —  a.  In  General  —  (i)  What  Officers  Liable.  —  Any 
director  who  participates  in  or  consents  to  any  violation  of  law  by  the  board 
is  individually  liable  for  the  resulting  loss.5  But  he  is  not  responsible  for  the 
acts  and  omissions  of  co-directors  in  which  he  does  not  actively  or  passively 
participate.8 

(2)  Leave  of  Absence.  —  Leave  of  absence  for  an  extended  time  may  be 
granted  by  the  board  to  a  director  in  case  of  his  illness,  and  if  frauds  are  com- 
mitted during  his  absence,  and  without  his  knowledge,  whereby  the  bank 
suffers  loss,  he  is  not  personally  liable.7 

(3)  Degree  of  Dereliction.  —  All  the  officers  who  are  chargeable  with  the 
fault  which  has  occasioned  the  loss  are  liable  for  the  entire  loss  without  regard 
to  the  degree  of  dereliction  of  which  each  is  guilty.8 

(4)  Effect  of  Good  Faith  and  Diligence.  —  Where  directors  have  acted  in 
good  faith  and  with  ordinary  diligence  in  exercising  their  duty  of  general  con- 
trol and  supervision  they  are  not  personally  liable  for  losses  sustained  through 
the  misconduct  of  the  executive  officers 9  or  because  loans  authorized  by 
them  turn  out  to  be  bad  investments.10  Nor  can  a  cashier  be  held  individu- 
ally responsible  for  a  neglect  of  duty  in  failing  to  consult  other  officers  of  the 
bank  or  committees,  whom  by  the  by-laws  he  is  required  to  consult  in  making 
discounts,  where  such  committees  hold  no  meetings  and  the  officers  sys- 
tematically absent  themselves  from  the  performance  of  their  duties.11 

(5)  Survival  of  Action.  — The  statute  making  directors  who  participate  in 
or  assent  to  violations  of  the  National  Bank  Acts  personally  liable  for  all  dam- 
ages which  the  association,  its  shareholders,  or  any  other  persons  shall  have 
sustained  in  consequence  of  such  violations  ia  is  a  remedial  and  not  a  penal 
statute,  and  the  right  of  action  survives  against  the  estate  of  a  deceased 
director.13 

92  Fed.  Rep.  274,  affirmed  93  Fed.  Rep.  728;  Directing  Receipt  of  Deposits  After  Knowledge 
Crawford  v.  Boston  Store  Mercantile  Co.,  67  of  Insolvency.  —  A  director  who,  wilh  knowl- 
Mo.  App.  39;  Mapes  v.  Titusville  Second  Nat.  edge  of  the  insolvency  of  the  bank,  takes  part 
Bank,  80  Pa.  St.  163.  But  see  Nevada  Bank  in  directing  the  receipt  of  deposits  is  person- 
v.  Portland  Nat.  Bank,  sg  Fed.  Rep.  338.  ally  liable  for  the  resulting  loss.    Cassidy  v. 

1.  Promise  to  Pay  Future  Draft,  —  Flannagan      Uhlmann,  54  N.  Y.  App.  Div.  205. 

v.  California  Nat.  Bank,  56  Fed.  Rep.  959.  6.  Non-participating    Officer    Not    Liable.  — 

2.  Accommodation  Indorsement.  —  Farmers,  Warner  v.  Penoyer,  (C.  C.  A.)  91  Fed.  Rep. 
etc.,  Nat.  Bank  v.  Smith,  40  U.  S.  App.  690.  587;  Witters  v.  Sowles,  31  Fed.  Rep.  1;  Gerner 
Contra,  Houghton  v.  Elkhorn  First  Nat.  Bank,      v.  Mosher,  58  Neb.  135. 

26  Wis.  663,  7  Am.  Rep.  107.  In  this  case,  7.  Leave  of  Absence.  —  Briggs  v.  Spaulding, 
however,  the  purchaser  of  the  paper   took     141  U.  S.  132. 

without  notice  of  the  fact  that  it  was  an  ac-  8.  Degree  of  Dereliction  Immaterial.  —  Cooper 
commodation  paper.  v.  Hill,  (C.  C.  A.)  94  Fed.  Rep.  582. 

3.  False  Entries  in  Books.  —  Norton  v.  Derry  9.  Good  Faith  and  Diligence. —  Warner  v. 
Nat.  Bank,  61  N.  H.  589,  60  Am.  Rep.  334.  Penoyer,  (C.  C.  A  )  91  Fed  Rep.  587. 

4.  Cannot  Certify  His  Own  Checks  or  Draw  Drafts         10.  Witters  v.  Sowles,  31  Fed.  Rep.  1. 

to  His  Own  Order.  —  Gale  v.  Chase  Nat.  Bank,  11.  Disobedience  of  By-law  by  Cashier. — Oswego 
(C.  C.  A.)  104  Fed.  Rep.  214.  Second  Nat.  Bank  v.  Burt,  93  N.  Y.  233. 

Notice  to  Cashier  as  Notice  to  Bank.  —  See        12.  Rev  Stat.  U.  S.,  §  5239. 
Mason  First  Nat.  Bank  v.  Ledbetter,  (Tex.  Civ.         13.  Right  of  Action   Survives.  —  Stephens  v. 
App.  1896)  34  S.  W.   Rep.   1042;  American      Oversiolz,  43  Fed.  Rep.  465,  holding  further 
Surety  Co.  v.  Pa'uly,  170  U.  S.  153.  that  the  fact  that  the  wrongful  act  resuliing 

Delegation  of  Authority.  —  See  supra,  this  sec-  in  injury  was  not  discovered  until  after  the 
tion,  Habitual  Exercise  of  Special  Powers.  And  death  of  the  director  and  the  appointment  of 
see  generally  the  title  Officers  and  Agents  a  receiver  constitutes  no  defense  to  an  ac- 
of  Private  Corporations,  post.  tion  against  the  personal  representatives  of 

6.  Particular  Officers  Liable.  —  Briggs  v.  a  deceased  director  who  was  guilty  of  mak- 
Spaulding,  141  U.S.  146;  Cassidy  v.  Uhlmann,  ing  a  loan  in  violation  of  the  National  Bank 
54  N.  Y.  App.  Div.  205.  Acts. 
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(6)  Re/ease  of  Liability.  —  The  receiver  of  an  insolvent  bank  has  no  power 
to  settle  with  directors  so  as  to  release  them  from  liability  for  damages  to  third 
persons  for  fraud  or  deceit,  as,  for  instance,  to  one  who  loaned  money  on  the 
stock  of  the  bank  in  reliance  on  their  false  and  fraudulent  report  of  the 
bank's  financial  condition.' 

b.  False  Statements  and  Reports  —  to  whom  Liable  Generally. —  If,  in 
the  preten  led  performance  of  duties  imposed  upon  them  by  law,  the  directors 
of  a  bank  use  their  official  station  to  make  false  representations,  which  are 
believed  and  acted  upon  by  third  parties,  they  are  liable  to  respond  for  the 
injury  done  to  the  one  defrauded  thereby.2 

The  Reports  of  the  Financial  Condition  of  the  bank,  which  must  be  made  to  the 
comptroller  and  published  in  the  newspapers,3  are  not  made  solely  for  the 
information  of  the  comptroller  and  the  stockholders  and  depositors  of  the  bank, 
but  are  intended  also  to  afford  public  information  to  all  persons  having  or  con- 
templating business  transactions  into  which  the  condition  of  the  bank  enters 
as  a  material  fact ;  ■*  and  bank  officers  making  a  false  report  are  liable  for  a  loss 
resulting  to  persons  who  in  reliance  upon  such  report  are  induced  to  deposit 
funds  in  the  bank,5  to  purchase  its  stock,6  or  to  lend  money  on  such  stock  as 
security.7 

Directors  Who  Did  Not  Join  in  the  False  Report  are  not  liable  to  one  injured  by  rely- 
ing upon  such  report.8  The  attestation  of  such  report  by  the  directors  is  a 
positive  statement  that  the  condition  of  the  bank  is  as  represented  therein, 
and  such  directors  are  personally  liable  for  injuries  sustained  by  false  repre- 
sentations of  solvency  contained  in  the  report,  even  though  they  were 
unaware  that  such  report  and  representations  were  false  or  untrue  and  though 
their  attestation  was  made  without  intention  to  defraud.9 

Material  Misrepresentations.  —  Where  the  resources  and  liabilities  are  equally 
inflated  in  the  report,  there  is  no  material  misrepresentation.  Nor  is  there 
any  misrepresentation  where  the  report  complies  with  the  laws  and  regula- 
tions of  the  comptroller.  But  describing  overdrafts  as  "  loans  and  discounts  " 
is  materially  false.10 

c.  Excessive  Loans.  —  Directors  participating  in  or  consenting  to  a  loan 
in  excess  of  one-tenth  of  the  capital  stock,  in  violation  of  the  statute,11  are 

1.  Merchants'  Nat.  Bank  v.  Thorns,  n  Ohio  Neb.  135;  Gerner  v.  Yates,  (Neb.  1900)  84  N. 
Dec.  (Reprint)  632,  28  Cine.  L.  Bui.  164.  W.  Rep.  596. 

Power  of  Comptroller.  —  The  comptroller  of  7.  Lending  on  Stock  as  Security.  —  Merchants' 

the  currency  has  no  authority  to  compound  or  Nat.  Bank  v.  Thorns,  11  Ohio  Dec.  (Reprint) 

settle    claims    against    the    directors   of    a  632,  28  Cine.  L.  Bui.  164. 

national  bank,  though  he  may  direct  the  dis-  8.  Directors  Not  Joining  in  Report  Not  Liable. 

continuance  of  actions  to  enforce  the  claim  by  —  Gerner  v.  Mosher,  58  Neb.  135. 

the  receiver.    Case  v.  Small,  10  Fed.  Rep.  The  Attestation  of  the  Report  to  the  comp- 

722.  troller  is  not  the  act  of  the  entire  board,  and 

2.  Liable  for  Making  False  Representation  to  to  charge  a  director  with  the  consequences  of 
Person  Injured.  —  Prescott  v.  Haughey,  65  Fed.  its  falsity  it  must  appear  that  he  attested  it  or 
Rep.  659;  Gerner  v.  Mosher,  58  Neb.  135;  that  he  in  some  manner  participated  in  mak- 
Gerner  v.  Gales,  (Neb.  1900)  84  N.  W.  Rep.  ing  or  publishing  it.  Gerner  v.  Mosher,  58 
596;  Merchants'  Nat.  Bank  v.  Thorns,  11  Ohio  Neb.  135. 

Dec.  (Reprint)  632,  28  ("inc.  L.  Bui.  164.  9.  Knowledge  or  Intent  Not  Material.  —  Gerner 

3.  Rev.  Stat.  U.  S  ,  §  5211.  v.  Mosher,  58  Neb.  135;  Gerner  v.  Yates,  (Neb. 

4.  Reports  to  Comptroller.  —  Stuart  v.  Staple-  1900)  84  N.  W.  Rep.  596, 

hurst  Bank,  57  Neb.  569;  Gerner  v.  Yates,  (Neb.  The  Word  "  Attest "  as  used  in  Rev.  Stat.  U. 

1900)  84  N.  W.  Rep.  596;  Gerner  v.  Mosher,  S.,  §  521 1,    requiring  that  reports  shall  be 

58  Neb.  135;  Merchants'  Nal.  Bank  v.  Thorns,  attested  by  the  signatures  of  at  least  three 

11  Ohio  Dec.  (Reprint)  632,  28  Cine.  L.  Bui.  of  the  directors,  is  not  used  merely  in  the 

164.    And  see  Barnes  v.  Swift,  3  Ohio  Dec.  sense  of  witnessing  the  signature  of  the  presi- 

688.  dent  or  cashier,  but  rather  in  the  sense  of 

5.  Liable  to  Persons  Injured  by  Reliance  on  certifying  to  the  correctness  of  the  report. 
False  Reports. —  Prescott  v.  Haughey,  65  Fed.  Gerner  v.  Mosher.  58  Neb.  135. 

Rep  653;  Stuart  v.  Staplehurst  Bank,  57  Neb.  10.  Misrepresentations.  —  Gerner   v.  Yates, 

569.  (Neb.  1900)  84  N.  W.  Rep.  596. 

6.  Purchasing  Stock.  —  Gerner  v.  Mosher,  58  11.  Rev.  Stat.  U.  S.,  §  5200. 
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liable  to  the  bank  for  all  losses  caused  thereby.1 

d.  Unlawful  Dividends.  —  The  directors  are  not  liable  as  for  a  viola- 
tion of  the  statute  which  prohibits  dividends  to  a  greater  amount  than  net 
profits  after  deducting  losses  and  bad  debts,2  where  there  were  in  fact  suffi- 
cient bad  debts  to  wipe  out  the  profits  from  which  dividends  would  have  been 
made,  but  which  debts  were  supposed  to  be  good.  Bad  debts  are  defined  as 
debts  on  which  interest  is  past  due  and  not  paid  for  six  months,  unless  well 
secured  and  in  process  of  collection.3 

e.  Fraudulent  Increase  of  Capital  Stock.  —  Directors  who  devise  a 
scheme  for  increasing  the  capital  stock  by  placing  a  fictitious  valuation  on  the 
assets  of  the  bank  and  by  taking  notes  given  by  the  directors,  with  the 
understanding  that  they  are  not  to  be  paid,  are  liable  for  all  losses  resulting 
to  the  creditors.4 

/.  Misappropriation  of  Funds  —  Liability  to  Bank.  —  The  officers  of  a 
national  bank  are  not  technical  trustees  of  express  trusts,  but  they  are  the 
agents  of  the  bank  charged  under  the  national  banking  laws  with  an  implied 
trust  to  use  the  funds  of  the  bank  for  the  purposes  specified  in  these  laws 
only,  and  to  preserve  them  for  their  creditors  and  stockholders;  and  they  are 
personally  liable  to  the  bank  for  losses  caused  by  their  use  of  its  funds  for 
unauthorized  purposes,  as  well  as  for  culpable  negligence  in  their  use,  and  for 
their  fraudulent  appropriation.5 

Liability  to  Others.  —  But  for  a  misapplication  of  funds  an  officer  is  not  liable 
to  the  person  paying  such  money  to  him  as  an  officer  of  the  bank  and  for  its 
benefit.    The  remedy  of  such  person,  if  any,  is  against  the  bank.6 

g.  Liability  of  Directors  for  Neglect  and  Mismanagement  — 
(i)  Duty  of  Supervision.  —  The  Duty  of  Managing  and  administering  the  affairs  of 
the  bank  by  the  board  of  directors  has  been  differently  construed  in  decisions 
bearing  upon  this  subject.7  No  general  rules  can  be  laid  down  which  will 
govern  in  all  cases.  Each  case  has  to  be  determined  in  view  of  all  the 
circumstances.8 

Directors  Must  Exercise  Ordinary  Care  and  Prudence  in  the  administration  of  the  affairs 
of  the  bank,  and  this  includes  something  more  than  officiating  as  mere  figure- 
heads.9 The  degree  of  care  to  which  the  bank  directors  are  bound  is  that 
which  ordinarily  prudent  and  diligent  men  would  exercise  under  similar  cir- 
cumstances, and  in  determining  whether  such  care  has  been  exercised  the 
restrictions  of  the  statute  and  the  usages  of  business  should  be  taken  into 
account.10 

1.  Directors  Participating  in  Excessive  Loan  Are      505;  Cooper  v.  Hill,  (C  C.  A.)  94  Fed.  Rep/ 
Liable.  —  Witters  v.  Sowles,  31  Fed.  Rep.  1.  43      582;  McCrory  v.  Chambers,  48  111.  App.  445; 
Fed.  Rep.  405.    And  see  Cockrill  v.  Cooper,       Ft.  Scott  First  Nat.  Bank  v.  Drake.  29  Kan. 
57  U.  S.  App  576,  reversing  Cockrill  v.  Butler,       311,  44  Am.   Rep.  646;  Brown  v.  Farmers, 
78  Fed.  Rep.  679;  Stephens  v.  Overs^tolz,  43      etc.,  Nat.  Bank.  88  Tex.  265. 

Fed.  Rep.  465,  771.  6.  To  Whom  Liable.  —  Wilson  v.  Rogers,  1 

Retirement  of  Excessive   Loan   by   Unlawful      Wyo.  51. 
Dividend.  —  Where  paper  representing  a  loan         7.  See  Gibbons  v.  Anderson,  80  Fed.  Rep. 
in  excess  of  the  limit  allowed  bv  law  is  retired  345. 

by  the  payment  of  dividends  declared,  when  8.  No  General  Rule  of  Duty.  —  Warner  z>.  Pen- 
bad  paper  of  the  bank  reckoned  to  make  up  oyer,  (C.  C.  A.)  91  Fed.  Rep.  587;  Briggs  v. 
us  surplus,  and  as  a  foundation  for  the  divi-      Spaulding,  141  U.  S.  132. 

dend,  would  more  than  wipe  out  its  capital         9.  Ordinary  Care    and    Prudence  Required. — 
stock,  the  directors  consenting  to  such  loan      Warner  v.  Penoyer,  (C.  C.  A.)  91  Fed.  Rep. 
and  dividend  are   personally  liable  for  the      587;  Briggs  v.  Spaulding,  141  U.  S.  132;  Gib- 
amount  thereof.    Witters  v.  Sowles,  43  Fed.      bons  v.  Anderson,  80  Fed.  Rep.  349. 
'.lep.  405,  10.  Degree  of  Care. — Briggs  v.  Spaulding,  141 

2.  Unlawful  Dividends.  —  Rev.  Stat.  U.  S.,  U.  S.  152,  affirming  Movius  v.  Lee,  30  Fed. 
§  5204.  Rep.  298. 

3.  Witters  v.  Sowles,  31  Fed.  Rep.  1  In  an  action  by  the  receiver  of  a  national 

4.  Fraudulent  Increase  of  Capital  Stock.  —  bank  against  its  directors  for  losses  caused  by 
Cockrill  v.  Abeles,  (C.  C.  A  )  86  Fed.  Rep.  505.      mismanagement,  it  appeared  that  the  direc- 

6.  Officers  Liable  for  Misappropriation  of  Funds.  tors  with  knowledge  of  the  insolvency  of  the 
—  Cockrill  v.  Abeles,  (C.  C.  A.)  86  Fed.  Rep.      bank,  failed  to  record  mortgages  given  to  se- 
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Details  of  Business.  —  The  directors  are  not  called  upon  to  devote  themselves 
to  the  details  of  the  business  management,  and  may  properly  commit  these  to 
their  duly  authorized  officers.1 

Supervision.  —  But  this  does  not  absolve  them  from  the  duty  of  reasonable 
supervision.* 

(2)  Effect  of  Want  of  Knowledge.  —  Want  of  knowledge  of  wrongdoing 
will  not  shield  the  directors  from  liability  if  that  ignorance  is  the  result  of 
gross  inattention.3 

(3)  Proximate  Cause  of  Loss.  —  The  directors  are  not  liable  for  losses 
caused  by  misconduct  of  the  ministerial  officers  unless  it  appears  that  such 
losses  were  the  natural  and  necessary  consequences  of  omissions  on  the  part 
of  such  directors  4  and  would  not  have  occurred  had  they  been  ordinarily  dili- 
gent and  vigilant.5 

(4)  Duties  as  to  Investments.  —  It  is  incumbent  upon  the  directors,  in  the 
exercise  of  ordinary  prudence  and  as  a  part  of  their  duty  of  general  super- 
vision, to  make  examinations  of  discounted  paper  with  reasonable  frequency 
and  to  keep  themselves  sufficiently  informed  about  it  to  enable  them  to  pass 
an  intelligent  judgment  upon  its  value.6 

(5)  Effect  of  Appointment  of  Examiner.  — The  duties  of  directors  do  not 
cease  when  an  examiner  is  put  in  charge  of  the  bank's  funds,  property,  and 
books,  by  the  comptroller  of  the  currency,  but  they  will  be  held  liable  for 
mismanagement  or  failure  to  protect  the  interests  of  the  bank  while  it  is  in 


cure  large  indebtedness  to  the  bank,  resulting 
in  a  loss  of  the  greater  part  of  such  indebted- 
ness; lhat  for  three  years  they  left  the  man- 
agement of  the  bank  almost  wholly  to  the 
cashier,  without  requiring  a  bond  of  him, 
though  he  was  not  possessed  of  any  consider- 
able property;  that  they  allowed  the  cashier's 
indebtedness  to  the  bank  to  increase  from  year 
to  year;  and  lhat  they  permitted  loans  to  be 
made  to  individuals  and  firms  largely  in  ex- 
cess of  the  ainounts  allowed  by  law.  It  was 
held  that  the  directors  were  liable  for  the  loss. 
Robinson  v.  Hall,  (C.  C.  A.)  63  Fed.  Rep.  222, 
reversing  59  Fed.  Rep.  648. 

1.  Details  of  Business.  —  Warner  v.  Penoyer, 
(C.  C.  A.)  91  Fed.  Rep.  587;  Briggs  v.  Spauld- 
ing,  141  U  S.  132;  Gibbons  v.  Anderson,  80 
Fed.  Rep.  349. 

Directors  may  intrust  to  the  cashier  all  the 
discretionary  powers  which  usually  appertain 
to  the  immediate  management  of  the  business 
of  the  bank,  including  the  discounting  of 
notes.  Warner  v.  Penoyer,  (C.  C.  A.)  91  Fed. 
Rep.  587. 

2.  General  Supervision. —  Briggs  7/  Spaulding, 
141  U.  S.  146,  affirming  Movius  v.  Lee,  30  Fed. 
Rep.  298;  Gibbons  v.  Anderson,  80  Fed.  Rep. 
349;  Hanna  v.  People's  Nat.  Bank,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  517. 

The  duty  of  the  board  of  directors  is  not  dis- 
charged by  the  selection  of  officers  of  good  re- 
putation for  ability  and  integrity  and  then 
leaving  the  officers  of  the  bank  without  any 
other  supervision  or  examination  than  mere 
inquiry  of  such  officers  and  reliance  on  their 
statements  until  some  cause  of  suspicion 
attracts  their  attention.  Gibbons  v.  Anderson, 
80  Fed.  Rep.  345. 

By  the  appointment  from  their  number  of  a 
discount  committee  and  an  examining  com- 
mittee, the  directors  shift  their  responsibility 
to  the  members  of  such  committees.  Warner 
v.  Penoyer,  (C.  C.  A.)  91  Fed.  Rep.  587;  Hanna 


35» 


v.  People's  National  Bank,  (Supm.  Ct.  Spec. 
T.)  35  Misc.  (N.  Y.)  518. 

3.  Want  of  Knowledge.  —  Briggs  v.  Spauld- 
ing, 141  U.  S.  165;  Gibbons  v.  Anderson,  80 
Fed.  Rep.  345;  Gerner  v.  Mosher,  58  Neb.  150. 
See  Clews  v.  Bardon,  36  Fed.  Rep.  617,  where 
it  was  held  that  none  of  the  directors  had 
knowingly  violated,  or  knowingly  permitted 
the  violation  of,  any  of  the  provisions  of  the 
banking  law,  and  the  directors  were  not  liable 
for  such  violation  by  the  cashier. 

4.  Proximate  Cause  of  Loss.—  Briggs  v.  Spauld- 
ing, 141  U.  S.  151,  affirming  Movius  v.  Lee,  30 
Fed.  Rep.  298;  Warner  v.  Penoyer,  (C.  C.  A.) 
91  Fed.  Rep.  587. 

Directors  are  not  liable  for  the  illegal  or 
negligent  acts  of  the  cashier  or  other  officers 
by  whom  the  bank  is  managed  if  they  have  no 
knowledge  of  such  acts  and  do  not  connive  at 
them  or  wilfully  shut  their  eyes  and  permit 
them.    Clews  v.  Bardon,  36  Fed.  Rep.  617. 

5.  Loss  Must  Have  Resulted  from  Lack  at 
Vigilance.  —  Warner  v.  Penoyer,  (C.  C.  A.)  91 
Fed.  Rep.  587. 

Persons  elected  directors  within  ninety  days 
of  the  failure  of  a  bank  will  not  be  held  liable 
for  losses  caused  by  unlawful  acts  of  the  ex- 
ecutive officers  because  they  did  not  compel  an 
investigation  and  examination  of  the  business 
of  the  bank,  where  the  bank  was  apparently 
prosperous  and  in  good  credit  and  there  was 
nothing  to  excite  suspicion.  Briggs  v.  Spauld- 
ing, 141  U.  S.  132. 

Effect  of  Failure  to  Act.  —  A  director  who  has 
failed  to  act  is  not  liable  for  thefts  or  mis- 
management by  the  cashier  unless  it  appears 
inferential!)',  at  least,  that  his  omission  had 
some  proximate  relation  to  the  losses.  Warner 
v.  Penoyer,  (C.  C.  A.)  91  Fed.  Rep.  587. 

6.  Duties  as  to  Investments.  —  Warner  v.  Pen- 
oyer, (C.  C.  A.)  91  Fed.  Rep.  587.  See  also 
Hanna  v.  People's  Nat.  Bank,  (Supm.  Ct. 
Spec.  T.)  35  Misc.  (N.  Y.)  517. 
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charge  of  such  examiner.1 

5.  Suits  to  Enforce  Personal  Liability  —  a.  CONDITIONS  PRECEDENT  TO 
SUIT.  — The  cases  are  not  in  accord  on  the  question  whether,  in  advance  of 
the  forfeiture  of  the  bank's  charter,  directors  can  be  made  to  respond  for 
losses  caused  by  their  violation  of  the  provisions  of  the  National  Bank  Acts, 
but  the  weight  of  authority  seems  to  favor  the  holding  that  a  forfeiture  of  the 
bank's  franchise  is  not  a  condition  precedent  to  the  suit  against  the  directors.* 

b.  Who  May  SUE  —  Bank.  —  Rights  of  action  against  directors  created  by 
provisions  of  the  National  Bank  Act,  or  for  losses  caused  by  gross  official 
neglect  and  mismanagement,  are  to  be  deemed  part  of  the  assets  of  the  cor- 
poration, and  are  enforceable  by  the  bank.3 

Receiver.  —  And  in  case  of  insolvency  and  the  appointment  of  a  receiver, 
such  rights  of  action  are  enforceable  only  by  the  receiver.4 

Stockholders  or  Creditors.  —  But  where  the  receiver  refuses  to  bring  the  suit,  a 
stockholder  or  creditor  may  maintain  such  suit  for  the  benefit  of  himself  and 
such  other  stockholders  and  creditors  as  elect  to  join  him,5  and  where  the 
receiver  was  one  of  the  negligent  directors,  his  refusal  to  bring  the  action  is 
not  a  condition  precedent.6  A  stockholder  may  also  bring  such  suit  where 
the  bank  is  still  under  the  control  of  the  guilty  directors.7 

Third  Persons.  —  Rights  of  action  arising  at  common  law,  growing  out  of 
transactions  not  injuriously  affecting  the  capital  stock  or  the  interests  of  the 
shareholders  at  large,  may  be  enforced  by  any  one  suffering  special  injury 
thereby.8 

c.  JURISDICTION  —  Federal  Courts.  — The  federal  Circuit  Court  has  jurisdic- 


1.  Effect  of  Appointment  of  Examiners.  —  Rob- 
inson v.  Hall.  (C.  C.  A.)  63  Fed.  Rep.  222,  re- 
versing 59  Fed.  Rep.  648. 

2.  Forfeiture  of  Charter  Not  Condition  Precedent 
to  Suit  Against  Directors  for  Violation  of  Act.  — 
Cockrill  v.  Cooper,  (C.  C.  A.)  86  Fed.  Rep  7; 
National  Bank  of  Commerce  v.  Wade,  84  Fed. 
Rep.  10;  Stephens  v.  Overstolz,  43  Fed.  Rep. 
771;  Brinckerhoff  v.  Bostwick,  88  N.  Y.  52, 
reversing  23  Hun  (N.  Y.)  237.  And  see  Zinn 
v.  Baxier,  (Ohio  1901)  62  N.  E.  Rep.  327. 
Contra,  Welles  v.  Graves,  41  Fed.  Rep.  459; 
National  Exch.  Bank  v.  Peters,  44  Fed.  Rep. 
13;  Bailey  v.  Mosher,  (C.  C.  A.)  63  Fed.  Rep. 
48S;  Gerner  v.  Thompson,  74  Fed.  Rep.  125. 

Penalty  for  Violation  of  National  Bank  Act.  — 
See  Rev.  Stat.  U.  S.,  §  5239. 

3.  Rights  of  Action  Enforceable  by  Bank.  — 
National  Bank  of  Commerce  v.  Wade,  84  Fed. 
Rep.  10;  Brown  v.  Farmers,  etc.,  Nat.  Bank, 
88  Tex.  265;  Zinn  v.  Baxter,  (Ohio  1901)  62 
N.  E.  Rep.  327. 

4.  Enforceable  by  Receiver.  —  GerrtVr  v. 
Thompson,  74  Fed.  Rep.  125;  Bailey  v.  Mosher, 
(C.  C.  A.)  63  Fed.  Rep.  488;  Stuart  v.  Hayden, 
(C.  C.  A.)  72  Fed.  Rep  402;  Hornor  v.  Hen- 
ning,  93  U.  S.  228;  National  Exch.  Bank  v. 
Peters,  44  Fed.  Rep.  13;  Howe  v.  Barney,  45 
Fed.  Rep.  668;  Conway  v.  Halsey.  44  N.  J.  L. 
462;  Barnes  v.  Swift,  11  Ohio  Dec.  (Reprint) 
321,  26  Cine.  L.  Bui.  no. 

Pledgees  of  Stock  do  not  stand  in  any  better 
position  than  stockholders  in  this  respect. 
Barnes  v.  Swift.  3  Ohio  Dec.  688,  3  Ohio  N. 
P.  291. 

5.  Stockholder  or  Creditor  May  Sue  When  Re- 
ceiver Refuses.  —  In  re  Chetwood,  165  U.  S.  457; 
Ackerman  v.  Halsey,  37  N.  J.  Eq.  356;  Nelson 
v.  Burrows,  (Supm.  Ct.  Spec.  T.)  9  Abb.  N. 
Cas.  (N.  Y.)  280;  Hand  v.  Atlantic  Nat.  Bank, 
9  Abb.  N.  Cas.  (N.  Y.)  287,  note,,(Supm.  Ct. 


Spec.  T.)  55  How.  Pr.  (N.  Y.)  231;  Brincker- 
hoff v.  Bostwick,  88  N.  Y.  52,  reversing  23  Htin 
(N.  Y.)  237. 

6.  Refusal  of  Receiver  —  When  Not  Necessary. 
— -  Flynn  v.  Detroit  Third  Nat.  Bank,  122 
Mich.  642. 

7.  Stockholder  May  Sue  When  Bank  in  Control 
of  Guilty  Directors.  —  Morgan  v.  King,  27  Colo. 
539;  McCrory  v.  Chambers,  48  111.  App.  445; 
Brinckerhoff  v.  Bostwick,  88  N.  Y.  52;  Hanna 
v.  People's  Nat.  Bank,  (Supm.  Ct.  Spec.  T.) 
35  Misc.  (N.  Y.)  517. 

After  Loss  of  Stock. — A  former  stockholder 
who  lost  his  stock  by  its  sale  by  the  bank,  on 
his  failure  to  pay  an  assessment  thereon  made 
necessary  by  negligence  or  misconduct  of  the 
directors  in  loaning  its  funds  to  irresponsible 
persons,  may  sue  on  behalf  of  himself  and  all 
others  similarly  situated,  to  compel  ihe  direct- 
ors to  account  for  the  value  of  the  stock  as  it 
stood  before  the  acts  of  negligence  or  miscon- 
duct. Hanna  v.  People's  Nat.  Bank,  (Supm. 
Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  518. 

But  such  stockholder  before  the  dissolution 
of  the  bank  cannot  maintain  such  action  for 
his  individual  benefit.  Zinn  v.  Baxter,  (Ohio 
1901)  62  N.  E.  Rep.  327. 

Control  of  Litigation. —  A  shareholder  who 
sues  on  behalf  of  the  corporation  to  recover 
for  losses  caused  by  the  gross  mismanage- 
ment of  the  directors  is  entitled  to  conduct, 
manage,  and  control  the  litigation  until  its 
final  determination.  Chetwood  v.  California 
Nat.  Bank,  113  Cal.  649. 

8.  Persons  Suffering  Special  Injury  Have  Right 
of  Action.  —  Bailey  v.  Mosher,  (C.  C.  A.)  63 
Fed.  Rep.  488;  Gerner  v.  Thompson,  74  Fed. 
Rep.  125;  Prescott  v.  Haughey,  65  Fed.  Rep. 
659;  Gerner  v.  Mosher,  58  Neb.  135,  Mer- 
chants' Nat.  Bank  v.  Thorns  n  Ohio  Dec. 
(R  -print)  632,  28  Cine.  L.  Bui.  164. 
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tion  of  .1  suit  by  a  national  bank  against  its  directors  to  recover  for  losses 
caused  by  violations  of  the  National  Bank  Act  in  loaning  bank  funds  in  excess 
of  the  statutory  restrictions,1  but  not  of  a  suit  by  a  stockholder  to  recover  for 
loss  s  caused  by  wilful  violations  of  law  where  all  parties  are  citizens  of  the 
district  in  which  the  suit  is  brought.2 

State  Courts.  —  The  state  court  has  jurisdiction  of  an  action  by  a  stockholder 
or  creditor  against  directors,  to  recover  for  losses  caused  by  neglect  or  mis- 
management,3 or  of  an  action  against  officers  of  the  bank  for  fraud  or  deceit.4 

d.  Form  OF  Remedy.  —  The  suit  against  directors  to  recover  for  losses 
caused  by  violations  of  the  National  Bank  Act,  such  as  declaring  dividends  in 
excess  of  profits,  loaning  funds  in  excess  of  the  limit  allowed  by  law,  or  mis- 
applying the  funds,  may  be  brought  in  equity  or  at  law  according  to  the 
nature  of  the  issues  involved.* 

e.  Limitation  of  Actions  —  Applicability  of  statutes.  —  As  officers  of  a 
national  bank  are  mere  agents  of  the  bank  to  discharge  the  duties  imposed 
upon  it  and  upon  them  by  law,  and  not  trustees  of  an  express  trust  as  to  the 
property  of  the  bank,  but  of  an  implied  trust  created  by  operation  of  law  for 
the  bank,  its  stockholders  and  creditors,  the  statutes  of  limitation  and  the 
doctrine  of  laches  may  be  invoked  in  their  defense.6 

Accrual  of  Cause  of  Action.  —  In  case  of  a  wrongful  appropriation  of  funds  the 
statute  runs  from  the  time  of  the  appropriation.7 

Effect  of  Fraud.  —  But  in  case  of  fraud  the  statute  runs  only  from  the 
discovery.8 


1.  Jurisdiction  of  Federal  Courts. —  National 
Bank  of  Commerce  v.  Wade,  84  Fed.  Rep.  10. 

2.  Whittemore  v.  Amoskeag  Nat.  Bank,  134 

U.  S.  527. 

3.  Jurisdiction  of  State  Courts.  —  In  re  Chet- 
wood,  165  U.  S.  457;  Whiuemore  v.  Amoskeag 
Nat.  Bank,  134  U.  S.  527;  Ackerman  v.  Hal- 
sev,  37  N.  J.  Eq.  356;  Nelson  v.  Burrows, 
(Supm.  Ct.  Spec.  T.)  9  Abb.  N.  Cas.  (N.  Y.) 
23o;  Hand  v.  Atlantic  Nat.  Bank,  9  A'yb.  N. 
Cas.  (N.  Y.)  287,  note;  Brinckerhoff  v.  Bosl- 
wick,  88  N.  Y.  52,  reversing  23  Hun  (N.  Y.) 
237;  Zinn  v.  Baxter,  (Ohio  1901)  62  N.  E.  Rep. 
327;  Barnes  v.  Swift,  11  Ohio  Dec.  (Reprint) 
321,  26  Cine.  L.  Bui.  no.  See  fuither  infra, 
this  title,  Actions  By  and  Against  National 
Banks. 

4.  Stuart  v.  Staplehurst  Bank,  57  Neb.  569; 
Gerner  v.  Mosher,  58  Neb.  135;  Barnes  v. 
Swift,  3  Ohio  Dec.  688;  Merchants'  Nat.  Bank 
v.  Thorns,  11  Ohio  Dec.  (Reprint)  632,  28  Cine. 
L.  Bui.  164. 

5.  Remedy  at  Law  or  in  Equity.  ■ —  Cockrill  v. 
Cooper,  (C.  C.  A.)  86  Fed.  Rep.  7;  National 
Bank  of  Commerce  v.  Wade,  84  Fed.  Rep.  10; 
Welles  v.  Graves,  41  Fed.  Rep.  459;  Cooper  v. 
Hill,  (C  C.  A.)  94  Fed.  Rep.  582;  Stephens  v. 
Overstolz,  43  Fed.  Rep.  771. 

6.  Statute  Runs  in  Favor  of  Officers.  —  Cooper 
v.  Hill,  (C  C.  A.)  94  Fed.  Rep.  582. 

What  Statute  Applicable.  —  Rev.  Stat.  U.  S., 
§  5239.  does  not  impose  a  penalty,  but  creates 
liability  for  damages,  if  any  such  are  caused, 
by  the  wrongful  act  of  the  directors,  and  the 
limitation  of  five  years  contained  in  section 
10.17 's  n°t  applicable  to  a  suit  against  the  di- 
rectors.   Welles  v.  Graves,  41  Fed  Rep.  459. 

Following  the  reasoning  that  it  is  necessary 
for  the  comptroller  by  a  proper  proceeding  to 
procure  a  forfeiture  of  the  charter  for  a  viola- 
lion  of  the  National  Bank  Act  by  the  directors, 
before  the  directors  can  be  sued  for  losses 
caused    thereby,  it  was  held    in   Welles  v. 


Graves,  41  Fed  Rep.  459,  that  the  limitation 
to  a  right  of  forfeiture  must  inure  to  the  bene- 
fit of  the  directors,  and  that  if  the  right  to  for- 
feit the  charter  be  lost  by  lapse  of  time  the 
directors  cannot  be  proceeded  against  for 
the  alleged  violation,  because  it  cannot  be 
judicially  determined  that  such  violation  ex- 
ists. But  this  ruling  was  disapproved  in  Na- 
tional Bank  of  Commerce  v.  Wade,  84  Fed. 
Rep.  10.  See  supra,  this  subsection,  Conditions 
Precedent  to  Suit. 

Applicability  of  State  Statutes  of  Limitation.  — 
See  the  title  Limitation  of  Actions,  vol.  19, 
p.  136. 

7.  Accrual  of  Cause  of  Action.  —  Officers  of  a 

national  bank,  after  having  unlawfully  but 
without  any  fraud  ul en t  intent  misappropriated 
the  bank's  funds  in  prospecting  and  developing 
mining  property,  retired  from  the  manage- 
ment of  the  bank,  leaving  it  solvent  and  pros- 
perous. Subsequently  the  bank  failed  and  its 
receiver  sued  the  directors  to  recover  for  mis- 
appropriation of  funds.  It  was  held  that  the 
statute  of  limitations  would  run  from  the  time 
of  the  expenditures  of  money  in  such  venture. 
Cooper  v.  Hill,  (C.  C.  A.)  94  Fed.  Rep.  582. 
But  compare  National  Bank  of  Commerce  v. 
Wade,  84  Fed.  Rep.  10,  where  it  was  held 
that  the  statute  did  not  begin  to  iun  in  the 
case  of  an  action  by  the  bank  against  its 
directors  to  recover  for  losses  caused  by  viola- 
tions of  the  National  Bank  Act,  until  the  suc- 
cessors of  such  directots  were  elected. 

8.  Statute  Runs  from  Discovery  of  Fraud.  —  A 
stockholder  is  under  no  obligation  to  examine 
the  books  of  the  bank  to  ascertain  whether  he 
has  been  defrauded  by  the  purchase  of  stock, 
and  a  cause  of  action  against  the  officers  of 
the  bank  for  making  false  reports  to  the  comp- 
troller, whereby  the  plaintiff  was  misled  into 
buying  his  stock,  does  not  begin  to  run  until 
the  actual  discovery  of  the  fraud.  Gerner  v. 
Mosher,  58  Neb.  135. 
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f.  RECOVERY  — Interest.  — ■  In  a  suit  by  a  receiver  against  the  officers  of  a 
national  bank  for  an  unlawful  diversion  of  funds,  interest  may  be  allowed 
from  the  date  of  the  misappropriation.1 

Control  of  Proceeds.  —  The  agent  of  an  insolvent  national  bank,  appointed  to 
succeed  a  receiver,  is  charged  with  the  explicit  duty  of  receiving  the  assets 
and  distributing  them  ratably,  and  is  entitled,  when  a  litigation  instituted  by 
a  stockholder  to  recover  the  losses  caused  by  the  mismanagement  of  the 
directors  is  at  an  end,  to  the  possession  of  all  funds  in  the  hands  of  the  plain- 
tiff under  a  judgment  rendered  in  his  favor,  and  to  invoke  the  aid  of  the  court 
to  recover  such  funds.3 

6.  Offenses  by  Officers  and  Agents  and  Aiders  and  Abettors  —  a.  Conflict  of 
LAWS  —  Federal  Laws  Exclusive.  —  In  so  far  as  the  statutes  of  the  United  States 
cover  offenses  by  national  bank  officers  they  exclude  state  legislation  on  the 
subject.3  Thus,  the  offense  of  embezzlement  by  bank  officers  of  the  bank's 
funds  is  punishable  only  under  the  Acts  of  Congress.4  And  the  same  is  true 
of  the  offense  of  making  false  entries  in  the  bank's  books.5 

Offenses  Not  Covered  by  Federal  Laws.  —  But  where  an  act  made  punishable  by  a 
state  statute  is  not  made  an  offense  by  the  laws  of  the  United  States,  national 
bank  officers  are  amenable  to  the  state  law.6  Thus,  a  state  statute  making  it 
a  criminal  offense  for  an  officer  of  an  insolvent  bank  to  receive  deposits  with 
knowledge  that  the  bank  is  insolvent  has  been  held  to  apply  to  officers  of 
national  banks.7  So  a  national  bank  officer  may  be  punished  under  a  state 
statute  for  forging  bank  paper,**  embezzling  a  special  deposit,9  or  committing 
larceny  of  the  bank's  property.10 

b.  Nature  and  Elements  of  Offenses  in  General  —  (i)  Statutory 
Provisions.  —  It  is  provided  by  statute  11  that  "  every  president,  director, 
cashier,  teller,  clerk,  or  agent  12  of  any  association,  who  embezzles, 13  abstracts, 
or  wilfully  misapplies  14  any  of  the  moneys,15  funds,  or  credits  of  the  associa- 


1.  Recovery  of  Interest.  —  Cooper  v.  Hill.  (C. 
C.  A.)  94.  Fed.  Rep.  582.  See  generally  the 
title  Interest,  vol.  16,  p.  1046. 

2.  Control  of  Proceeds.  —  C he t wood  v.  Cali- 
fornia Nat.  Bank,  113  Cal.  649. 

3.  Federal  Statutes  Exclude  State  Laws.  —  State 
v.  Tuller,  34  Conn.  280;  State  v.  Fields,  98 
Iowa  748;  Com.  v.  Felton,  101  Mass.  204. 

4.  Embezzlement  Exclusively  Punishable  under 
Federal  Laws.  —  See  the  title  Embezzlement, 
vol.  10,  pp.  1014-1016,  and  in  addition  to  the 
cases  there  cited  see  People  v.  Fonda,  62  Mich. 
401. 

Passing  Counterfeit  National  Bank  Notes.  —  See 

Ex  p.  Houghton,  8  Fed.  Rep.  897,  and  see  the 
title  Counterfeiting,  vol.  7,  p.  87S. 

5.  False  Entries  Exclusively  Punishable  under 
Federal  Law.  —  In  re  Eno,  54  Fed   Rep.  669. 

6.  Whsre  Offense  Not  Defined  by  Federal  Law, 
State  Law  Controls.  —  State  v.  Tuller,  34  Conn. 
280,  State  v.  Fields,  98  Iowa  748;  Com.  v. 
Harry,  116  Mass.  1;  State  v.  Bardwell,  72 
Miss.  53 ^ ;  State  v.  Cross,  101  N.  Car.  770, 
affirmed  132  U.  S.  131. 

7.  Receiving  Deposits  with  Knowledge  that 
Bank  Is  Insolvent.  —  Code  Iowa  (1897),  1884, 
1885;  State  V.  Fields,  98  Iowa  748;  Stale  v. 
Easlon,  (Iowa  1901)  85  N.  W.  Rep.  795;  Annot. 
Code  Miss.  (1892),  §  1089;  State  v.  Bardwell, 
72  Miss.  535. 

But  in  Kansas  a  similar  statute  (now  Gen. 
Stat.  Kan.  1897,  c.  100,  §  104)  has  been  held 
not  applicable  to  national  banks,  such  pro- 
vision being  a  part  of  the  general  banking  la  w 
of  the  state  regulating  state  banks.  Str  te  v. 
Menke,  56  Kan.  77. 
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8.  Forging  Bank  Paper  Punishable  under  State 
Law.  —  Hoke  v.  People,  122  III.  51 1;  Stale  v. 
Cross,  101  N.  Car.  770,  affirmed  132  U.  S.  131. 

Forgery  to  Sustain  False  Entries  Punishable 
under  State  Law.  —  The  fact  that  certain  nego- 
tiable paper  was  forged  bv  bank  officers  for  the 
purpose  of  sustaining  false  entries  made  in 
the  books  of  the  bank,  with  intent  to  deceive 
the  bank  examiner,  does  not  prevent  the  forg- 
ery being  a  crime  under  the  state  law,  and  as 
such  cognizable  by  the  stale  courts.  State  v. 
Cross,  101  N.  Car.  770,  132  U.  S.  131. 

False  Entries  in  Eank's  Books.  —  See  Com.  v. 
Luberg,  94  Pa.  St.  S5. 

9.  Embezzlement  of  Special  Deposit.  —  State  v. 
Tuller,  34  Conn.  2S0;  Com.  v.  Tenney,  97 
Mass.  50. 

10.  Larceny  Punishable  under  State  Law. — Com. 
v.  Barry,  1 16  Mass.  1. 

11.  Rev.  Stat.  U.  S.,  £  5209. 

12.  An  Agent  for  Liquidation,  appointed  bv  vote 
of  the  stockholders,  is  within  the  meaning  of 
the  statute.  U.  S.  v.  Jewelt,  S4F"ed.  Rep.  142; 
Jewett  v.  U.  S.,  (C.  C.  A.)  100  Fed.  Rep.  S32. 

13.  Embezzlement,  within  the  meaning  of  the 
statute,  is  the  unlawful  conversion  by  an 
officer  of  the  bank  to  his  own  use  of  funds  in- 
trusted to  him,  with  intent  to  injure  or  defraud 
the  bank.    U.  S.  v.  Youtspy,  <)t  Fed.  Rep.  867. 

14.  Abstraction  and  Misapplication  are  a  con  ver- 
sion to  hisown  use  by  an  officer  r>f  the  bank  of 
funds  of  the  bank  which  are  not  especially  in- 
trusted to  his  care.  U.  S.  v.  Youtsey,  91  Fed. 
Rep.  867. 

15.  The  Word  "Moneys"  includes  all  money, 
whether  gold,  silver,  legal-tender  notes,  or 
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tion  ,  or  who,  without  authority  from  the  directors,1  issues  or  puts  in  circula- 
tion any  of  the  notes  of  the  association;  or  who,  without  such  authority, 
issues  or  puts  forth  any  certificate  of  deposit,  draws  any  order  or  bill  of 
exchange,  makes  any  acceptance,  assigns  any  note,  bond,  draft,  bill  of 
exchange,  mortgage,  judgment,  or  decree;  or  who  makes  any  false  entry 
in  any  book,  report,  or  statement  of  the  association,  with  intent,  in  either 
case,  to  injure  or  defraud  the  association  or  any  other  company,  body  politic 
or  corporate,  or  any  individual  person,  or  to  deceive  any  officer  of  the  asso- 
ciation, or  any  agent  appointed  to  examine  the  affairs  of  any  such  associa- 
tion ;  'z  and  every  person  who  with  like  intent  aids  or  abets  any  officer,  clerk, 
or  agent  in  any  violation  of  this  section,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall  be  imprisoned  not  less  than  five  years  nor  more  than 
ten. " 

(2)  Offenses  Created.  —  This  statute  creates  and  defines  several  distinct 
offenses,  probably  not  less  than  nine;  and  though  the  statute  terms  them 
misdemeanors,  it  has  been  held  that  they  are  all  felonies,  involving,  as  they 
do,  imprisonment  in  the  penitentiary  for  a  term  of  years.3 

(3)  Intent  —  Essential  ingredient.  —  The  intent  to  injure,  defraud,  or  deceive 
is  an  essential  ingredient  of  every  offense  specified  in  the  statute.4 

Proof  of  Intent  —  Presumption.  —  An  intent  to  injure  or  defraud  a  national  bank 
within  the  meaning  of  the  statute  does  not  necessarily  involve  malice  or  ill 
will  toward  the  bank.  The  law  presumes  that  a  person  intends  the  necessary 
and  natural  consequences  of  his  acts,  and  it  is  sufficient  that  the  wrongful  or 
fraudulent  act  will  necessarily  and  naturally  injure  or  defraud  the  bank.8 

Evidence  of  Unlawful  Acts  Other  than  Those  Charged  in  the  indictment,  but  Committed 

at  about  the  same  time,  is  admissible  on  the  question  of  intent.6 

(4)  Relation  of  Parties  —  Acts  Done  in  Official  Capacity.  —  Subordinate  officers 
are  not  to  be  charged  under  the  statute  for  unlawful  acts  so  far  out  of  the  line 
of  their  duties  that  they  amount  to  forgeries  or  larcenies,  nor  are  superior 
officers  to  be  charged  with  acts  so  far  out  of  the  line  of  their  duties  or  beyond 
the  exercise  of  the  powers  conferred  upon  them  as  to  be  mere  spoliations. 
The  statute  necessarily  implies  that  the  acts  charged  upon  the  accused  were 
done  by  him  in  his  official  capacity  and  by  virtue  of  the  power,  control,  and 
management  which  he  was  able  to  exert  by  virtue  of  his  official  relation.7 

Not  Mere  Maladministration.  —  Therefore  it  cannot  be  said  that  whatever  is  done 
by  a  bank  officer  in  his  official  capacity,  however  wrongful  or  fraudulent,  as 
against  the  bank,  is  mere  maladministration,  and  not  a  crime.  The  honest 
exercise  of  official  discretion,  in  good  faith,  without  fraud,  for  the  advantage 
or  supposed  advantage  of  the  association,  is  not  punishable;  but  if  official 
action  be  taken  not  in  the  honest  exercise  of  discretion,  but  in  bad  faith,  for 

national-currency  notes.    It  is  not  confined  to  6.  Evidence  of  Other  Unlawful  Acts  Admissible 

money  which  is  usually  denominated  "  lawful  to  8how  Intent.  —  Allisz/.  U.  S.,  155  U.S.  117; 

money."    U.  S.  v.  Johnson,  4  Cine.  L.  Bui.  Bacon  v.  U.  S.,  (C.  C.  A.)  97  Fed.  Rep.  35; 

361,  26  Fed.  Cas.  No.  15.483.  Dorsey  v.  U.  S.,  (C.  C.  A.)  101  Fed.  Rep.  746; 

1.  The  Consent  of  Directors  After  the  Commission  U.  S.  v.  Folsom,  7  N.  Mex.  532. 

of  the  Criminal  Act  by  a  bank  officer  is  no  de-  7.  Acts  Done  in  Official  Capacity.  —  U.  S.  v. 

fense.    U.  S.  v.  Youtsey,  91  Fed.  Rep.  864.  Northway,  120  U.  S.  333;    U.  S.  v.  Potter,  56 

2.  See  infra,  this  subsection,  False  Entries  in  Fed.  Rep.  97;  U.  S.  v.  Eije,  49  Fed.  Rep. 
Books  and  Reports  —  Who  Are  Officers  or  Agents.  852. 

3.  Statute  Creates  Distinct  Offenses.  —  U.  S.  v.  In  U.  S.  v.  Warner,  26  Fed.  Rep.  616,  Bene- 
Cadwallader,  59  Fed.  Rep.  677.  diet,  J.,  said  that  "  the  statute  is  not  confined 

4.  Intent.  —  U.  S.  v.  Britton,  107  U.  S.  655;  to  acts  done  by  an  officer  of  a  bank  in  the  ex- 
U.  S.  v.  Voorhees,  9  Fed.  Rep.  143;  McKnight  erciseof  power  acquired  by  means  of  his  office. 
v.  U.  S.,  (C.  C.  A.)  in  Fed.  Rep.  735.  Its  intention  was  to  punish  certain  acts,  which 

5.  Intent  Presumed  from  Unlawful  Act. — Agnevv  it  describes,  when  such  acts  are  done  by  one 
v.  U.  S.,  165  U.  S.  36;  U.  S.  v.  Youtsey,  91  holding  the  relation  t<.  the  bank  of  president, 
Fed.  Rep.  864;  U.  S.  v.  Allis,  73  Fed.  Rep.  director,  cashier,  teller,  clerk,  or  agent."  But 
165;  Peters  v.  U.  S.,  (C.  C.  A.)  94  Fed.  Rep.  this  statement  was  disapproved  by  Putnam, 
127;  U.  S.  v.  Kenney,  90  Fed.  Rep.  257;  U.  S.  J.,  in  U.  S.  v.  P&tter,  56  Fed.  Rep.  101,  and  in 
v.  Taintor,  11  Blatchf .  (U.  S.)  374,  28  Fed.  Cas.  view  of  the  decisions  cited  herein  would  ap- 
No.  16,428.  pear  to  have  been  overruled. 
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personal  advantage,  and  with  fraudulent  intent,  it  is  punishable.1 

Where  Bank  Is  in  Liquidation.  —  The  fact  that  the  officers  of  an  association  which 
has  gone  into  liquidation  occupy  the  relation  of  trustees  for  the  creditors  does 
not  affect  their  position  as  officers  and  agents  of  the  corporation,  and  they 
may  still  be  prosecuted  for  wilful  misapplication  of  the  funds  of  the  bank 
when  subsequently  acting  as  officers  or  agents.2 

Incorporation  of  Bank  and  Connection  of  Accused.  —  Evidence  of  the  actual  existence 
ol  a  certain  national  bank  and  of  acts  done  by  the  accused  as  president  thereof 
is  sufficient  evidence  of  the  legal  incorporation  of  the  bank  and  of  the  connec- 
tion of  the  accused  with  it.3 

c.  EMBEZZLEMENT.  —The  subject  of  embezzlement  by  national  bank  officers 
and  agents  of  bank  funds  and  special  deposits  is  treated  elsewhere  in  this  work.4 

d.  Abstracting  Funds. — The  word  "  abstract "  as  used  in  the  statute 
has  no  technical  meaning  like  "  embezzle,"  nor  is  it  ambiguous  like  the  word 
"  misapply."  It  has  but  one  meaning,  being  that  which  is  attached  to  it  in 
its  ordinary  and  popular  sense.5 

To  Constitute  the  offense  it  is  necessary  that  the  moneys,  funds,  or  credits  of 
the  bank  should  be  abstracted  from  the  bank  without  its  knowledge  and  con- 
sent, and  with  the  intent  to  injure  or  defraud  it  or  some  other  company  or 
person,  or  to  deceive  some  officer  of  the  association  or  an  agent  appointed  to 
examine  its  affairs.6 

No  Previous  Lawful  Possession,  as  in  the  crime  of  embezzlement,  is  necessary  in 
order  to  the  commission  of  this  offense,  nor  is  it  material  by  what  means, 
contrivances,  or  devices  the  abstraction  of  its  funds  from  the  possession  of 
the  bank  is  effected  and  accomplished.  It  may  be  done  by  one  act  or  a  suc- 
cession of  acts,  or  it  may  be  effected  by  fraudulent  schemes  and  contrivances, 
under  the  color  of  loans,  discounts,  checks,  or  entries.7 

e.  Misapplication  of  Funds  —  (i)  Intent  to  Injure  or  Defraud — Essential 
Element  of  Offense.  —  The  wilful  misapplication  which  is  made  criminal  means 
something  different  from  the  acts  of  official  maladministration  referred  to  in 
Rev.  Stat.  U.  S.,  §  5239.  The  gravamen  of  the  offense  consists  in  the  evil 
design  with  which  the  misapplication  is  made.  And  the  intent  to  injure  or 
defraud  the  association  or  some  other  person  or  company  is  essential  to  com- 
plete the  offense.8 

1.  Exercise  of  Official  Discretion  in  Bad  Faith.  dence  that  the  defendant,  a  director  and  agenl 
—  U.  S.  v.  Fish,  24  Fed.  Rep.  585;  U.  S.  v.  of  the  bank,  wiihoiit  the  knowledge  and  con- 
Youtsey,  91  Fed.  Rep.  864.  sent  of  the  board  of  directors  procured  notes 

2.  Jewett  v.  U.  S.,  (C.  C.  A.)  100  Fed.  Rep.  to  be  signed  by  a  person  in  his  employ,  as 
832,  84  Fed.  Rep.  142.  maker,  who  was  absolutely  irresponsible,  and 

3.  Matter  of  Van  Campen,  2  Ben.  (U.  S.)  to  be  placed  to  his  credit  on  the  books  of  the 
419,  28  Fed  Cas.  No.  16,835.  bank,  and  drew  from  the  bank  the  amount 

4.  Embezzlement.  —  See  the  title  Embezzle-  thereof.  Dorsey  v.  U.  S.,  (C.  C.  A.)  101  Fed. 
MENT,  vol.  tc,  pp.  1013-1016.  Rep.  746.    See  also   infra,    ihis  subsection, 

5.  "Abstract  "  Defined.  —  U.  S.  v.  North  way,  Misapplication  of  Funds — Loans  and  Discounts. 
120  U.  S.  335;  U.  S.  v.  Harper,  33  Fed.  Rep.  479.         7.  Previous  Lawful  Possession  Not  Necessary.  — 

6.  Elements  of  Offense  of  Abstracting  Funds. —  U.  S.  v.  Harper,  33  Fed.  Rep.  480;  U.  S.  v. 
U.  S.  v.  Northvvay.  120  U.  S.  334;  U.  S.  v.      Northway.  120  U.  S.  335. 

Harper,  33  Fed.  Rep.  480  8.  Intent  Essential  Element  of  Offense.  —  Evans 

Offense  of  Abstracting  Differentiated  from  Lar-  v.  U.  S..  153  U.  S.  584;  U.  S.  v.  Britton,  107 
ceny.  —  See  U.  S.  v.  Northway,  120  U.  S.  335.  U.  S.  655,  108  U.  S.  193;  U.  S.  v.  Youtsey,  91 
Conversion  of  Funds  to  Private  Use. —  Where  Fed.  Rep.  864;  U.  S.  71.  Harper,  33  Fed.  Rep. 
a  president  of  a  bank  charged  as  a  trustee  478:  U.  S.  v.  Eno,  56  Fed.  Rep.  218. 
with  the  administration  of  the  funds  of  the  Malice  or  111  Will.  —  The  intent  to  injure  or 
bank  in  his  hands  converts  them  to  his  own  defraud,  which  is  an  essential  element  of  such 
use,  he  will  be  held  to  have  embezzled  and  offenses,  does  not  mean  malice  or  ill  will, 
abstracted  them,  within  the  meaning  of  the  Such  intent  is  shown  by  knowingly  commit- 
statute,  unless  he  shows  authority  for  so  ting  the  wrongful,  fraudulent,  and  illegal  acts 
doing.  Matter  of  Van  Campen,  2  Ben.  (U.  S.)  which  in  their  necessary  results  naturally 
419,  28  Fed.  Cas.  No.  16,835.  produce  loss  or  injury.    U.  S.  7>.  Harper,  33 

Abstracting  Funds  by  Discounting  Worthless  Fed.  Rep.  471.  See  also  supra,  this  subsection. 
Note.  —  A  conviction  for  unlawfully  abstract-  Nature  and  Elements  of  Offenses  in  General  — 
ing  the  funds  of  a  bank  is  sustained  by  evi-  Intent. 
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other  Motives.  —  A  wrongful  intent  being  presumed  from  the  doing  of  a 
wrongful  and  fraudulent  act,1  the  fact  that  the  accused  had  other  motives, 
such  as  to  deceive  the  bank  examiner  2  or  to  save  the  bank  from  a  loss  by  a 
prior  misapplication,3  or  that  he  intended  to  recompense  the  bank  at  some 
future  time,4  or  that  the  bank  subsequently  saved  itself  from  loss,5  will  not 
excuse  him. 

(2)  Possession  and  Control  of  Funds  —  "  Misapply  "  Distinguished  from  "  Embezzle  " 
and  "  Abstract."  —  The  words  "wilfully  misapply*'  have  no  settled  technical 
meaning  such  as  "embezzle"  has  in  the  statutes.*8  "Misapply"  was  intended 
to  include  acts  not  covered  by  "embezzle"  or  "abstract."  The  words  were 
not  used  as  synonymous.7 

Manual  Possession  of  Funds  Not  Necessary.  —  In  order  to  misapply  the  funds  of  the 
bank  it  is  not  necessary  that  the  officer  should  have  previously  received  them 
into  his  manual  possession  by  virtue  of  his  official  relation  to  the  bank;  he 
may  have  such  control,  direction,  and  power  of  management  as  to  direct  an 
application  of  the  funds  in  such  a  manner  and  under  such  circumstances  as  to 
constitute  the  offense  of  wilful  misapplication.8 

(3)  Withdrawal  of  Funds  —  Bank  Must  Be  Deprived  of  Possession  or  Control  of  Funds. 
— ■  To  complete  a  misapplication  of  funds  of  the  bank  it  is  necessary  that 
some  portion  thereof  be  withdrawn  from  the  possession  or  control  of  the 
bank,  or  that  a  conversion  thereof  in  some  form  be  made,  so  that  the  bank 
will  be  deprived  of  the  benefit  of  the  funds.  It  is  not  necessary  in  all  cases, 
however,  that  the  money  should  actually  be  withdrawn  from  the  bank.9  The 
offense  may  be  consummated  by  giving  fraudulent  credits  and  procuring  the 
transfer  of  such  credits  in  the  usual  way  by  means  of  checks.10 

Withdrawal  of  Deposits  by  Debtor.  —  For  an  officer  to  permit  a  depositor  largely 
indebted  to  the  bank  to  withdraw  his  deposits  without  first  paying  his  indebt- 
edness to  the  bank  is  not  a  wilful  misapplication  of  the  bank's  funds. 11 

(4)  Overdrafts  —  Permitting  Overdrafts.  —  The  mere  recognition  of  a  check 
which  constitutes  an  overdraft  does  not  amount  to  a  criminal  misapplication 
of  the  funds  of  the  bank. 12  But  a  bank  officer,  not  acting  in  good  faith,  has 
no  right  to  permit  overdrafts  when  he  does  not  believe  and  has  no  reasonable 
ground  to  believe  that  the  moneys  can  be  repaid.  And  if,  coupled  with  such 
wrongful  act,  the  proof  establishes  that  he  intended  by  the  transaction  to 
injure  and  defraud  the  bank,  the  wrongful  act  becomes  a  crime.13 

Overdraft  by  Officer.  —  A  director  of  a  bank  who,  knowing  that  he  has  no 
money  to  his  credit  in  the  bank,  and  no  right  to  draw  money  therefrom, 
obtains  from  the  bank  money  to  which  he  has  no  right,  by  means  of  his  over- 

1.  Wrongful  Intent  Presumed  from  Wrongful  cials,  some  sum  must  be  paid  by  the  bank  to 
Act.  —  U.  S.  v.  Kenney,  90  Fed.  Rep.  257;  the  customer,  or  to  a  third  person  on  his  order, 
Agnew  v.  U.  S..  165  U.  S.  36.  or  it  must  be  credited  to  third  persons  under 

2.  U.  S.  v,  Youtsey,  91  Fed.  Rep.  864.  such  circumstances  that  the  bank  becomes 

3.  U.  S.  v.  Harper,  33  Fed.  Rep.  471.  bound    for    the    payment   thereof.  Merely 

4.  U.  S.  v.  Kenney,  90  Fed.  Rep.  257.  crediting  upon  his  account  fictitious  checks 
6.  Evans  v.  U.  S.,  153  U.  S.  584.                       drawn  by  the  depositor  does  not  alone  amount 

6.  "  Misapply  "  Has  No  Settled  Technical  Mean-  to  a  criminal  misapplication  of  the  funds  of 
ing.  —  Batchelor  v.  U.  S.,  156  U.  S.  426.  the  bank.    Dow  v.  U.  S.,  (C.  C.  A.)  82  Fed. 

7.  "  Misapply  "  Not  Synonymous  with  "  Em-      Rep.  904. 

bezzle  "  and  "Abstract."  — U.  S.  v.  Fish,  24  10.  Fraudulent  Credits. —  Rieger  v.  U.  S.,  (C. 

Fed.  Rep.  585;  U.  S.  v.  Northway,  120  U.  S.  C.  A.)  107  Fed.  Rep.  916. 

334;  U.  S.  v.  Harper,  33  Fed.  Rep.  478.  11.  U.  S.  v.  Britlon,  108  U.  S.  193. 

8.  Manual  Possession  of  Funds  Not  Necessary.  12.  Dow  v.  U.  S.,  (C.  C.  A.)  82  Fed.  Rep.  904. 
—  Evans  v.  U.  S.,  153  U.  S.  588;  U.  S.  v.  13.  Bad  Faith  in  Permitting  Overdrafts. — Coffin 
N'orthway,  120  U.  S.  327;  U.  S.  v.  Harper,  33  v.  U.  S.,  156  U.  S.  432,  162  U.  S.  6S3;  U.  S.  v. 
Fed.  Rep.  478;  U.  S.  v.  Fish,  24  Fed.  Rep.  Kenney,  90  Fed.  Rep.  257. 

585.  Overdraft  by  Bank  Officer's  Firm.  —  A  bank 

9.  Dow  v.  U.  S.,  (C.  C.  A.)  82  Fed.  Rep.  904.  officer  who  allows  a  firm  of  which  he  is  a  mem- 
Crediting  Fictitious  Checks.  —  To  complete  a  ber  to  overdraw  its  account,  with  intent  to  de- 
criminal  misapplication  of  the  funds  of  the  fraud  the  bank  of  the  money,  is  guilty  of  a 
bank,  where  fictitious  checks  are  deposited  by  misapplication  of  the  funds  of  the  bank.  U. 
a  customer  by  connivance  with  the  bank  offi-  S.  v.  Fish.  24  Fed.  Rep.  585. 
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draft,  made  with  intent  to  defraud,  and  converts  such  money  to  his  own  use, 
In  fraud  of  the  bank,  is  guilty  of  a  misapplication.* 

Proof  of  intent.  —  Evidence  tending  to  show  the  relation  of  the  parties, 
the  mode  in  which  the  business  was  carried  on,  and  the  knowledge  which  the 
officers  of  the  bank  had  of  the  character  of  the  operations  carried  on  by  the 
person  making  the  overdrafts  is  admissible  to  show  their  intent  in  permitting 
such  overdrafts.3 

(5)  Loans  and  Discounts  —  Loans  Made  in  Good  Faith  on  Bad  Paper.  —  Where  bank 
officers,  in  the  honest  exercise  of  official  discretion,  in  good  faith  and  without 
fraud,  make  loans  or  discounts  for  the  actual  or  supposed  advantage  of  the 
association,  there  is  no  criminal  responsibility  although  the  transaction  may 
be  injudicious  and  unsafe  and  actually  results  in  loss  or  damage  to  the  bank.3 

Bad  Loans  Made  for  Private  Gain.  —  But  a  bank  officer  who  abuses  his  discretion- 
ary power  by  making  in  bad  faith,  for  private  gain,  a  series  of  loans  which  he 
knows  the  directors  would  not  sanction  is  guilty  of  a  criminal  misapplication.'1 

Renewal  of  Bad  Paper.  —  Where  the  money  of  a  bank  is  misapplied  by  putting 
it  out  on  worthless  paper,  a  subsequent  renewal  of  such  paper  upon  which 
nothing  is  actually  obtained  is  not  a  misapplication  of  the  funds  of  the 
b ink.5 

Loans  in  Excess  of  Statutory  Limit.  —  It  is  not  a  criminal  offense  to  permit  an 
individual  or  company  to  borrow  at  one  time  more  than  one-tenth  of  the  cap- 
ital stock  actually  paid  in.0 

(6)  Disposal  of  Misapplied  Funds  —  Conversion  to  Use  of  Officer  or  Some  Third  Person 
Essential.  — The  wilful  misapplication  made  an  offense  by  the  statute  is  defined 
to  be  "  a  misapplication  for  the  use,  benefit,  or  gain  of  .the  party  charged,  or 
of  some  company  or  person  other  than  the  association,"  and  to  constitute  the 
offense  there  must  be  a  conversion  to  the  use  of  the  defendant  or  of  some 
one  else.7 

Purchase  of  Bank  Stock  with  Bank  Funds.  —  Therefore,  a  misapplication  of  the 
funds  of  the  bank  by  the  purchase  of  shares  of  the  bank's  stock  which  are 
held  in  trust  for  the  use  of  the  association,  or  the  purchase  of  real  estate  for 
the  bank,  in  violation  of  the  law,  is  not  within  the  meaning  of  the  statute.8 

Personal  Benefit  to  Officer  Not  Necessary.  —  But  it  is  not  necessary  that  the  person 
making  the  misapplication  should  have  himself  received  any  of  the  misapplied 
funds,  or  other  advantage,  directly  or  indirectly,  from  the  misapplication.9 

(7)  Wrongfully  Declaring  Dividends.  —  To  procure  the  declaration  of  a 
dividend  when  there  are  no  net  profits  to  pay  it  is  not  a  criminal  misapplica- 
tion of  the  bank's  funds.10 

(8)  Knowledge  or  Consent  of  Directors.  — ■  An  officer  acting  with  the  knowl- 
edge or  consent  of  the  board  of  directors  may  do  those  things  which,  without 
such  consent,  might  amount  to  a  criminal  misapplication.     Thus,  it  has  been 

1.  Overdraft  by  Director.  —  L7.  S.  v.  Warner,  6.  Loans  in  Excess  of  Statutory  Limit. —  U.  S. 

26  Fed   Rep  616.  v.  Harper,  33  Fe'l.  Rep.  471. 

2.  Proof  of  Intent.  —  Dow  v.  U.  S.,  (C.  C.  A  )  7.  Conversion  to  Use  of  Defendant  or  Some  One 
152  Fed.  Rep.  904;  Breese  v.  U.  S.,  (C.  C.  A.)  Else  Essential.  —  Evans  v.  U.  S..  153  U.  S.  584, 
106  Fed.  Rep.  680.  quoting  U.  S.  v.   Britton,  107  U.  S.  655.  See 

3.  Bad  Loans  Made  in  Good  Faith  Not  Criminal.  also  U.  S.  v.  Eno,  56  Fed.  Rep.  218;  U.  S.  v. 

—  U.  S.  z.  Youtsey,  gi  Fed.  Rep.  864;  U.  S.  Harper,  33  Fed.  Rep.  478. 

7>.  Fish,  24  Fed.  Rep.  585;  U.  S.  v.  Harper,  33  8.  Use  of  Funds  to  Purchase  Bank  Stock  or  Real 

Fed.  Rep  484.  Estate  for  Bank  Not  Criminal.  —  U.  S.  v.  Britton, 

4.  Bad  Loans  Made  for  Private  Gain  Criminal.  107  U.  S.  655,  10S  U.S.  192;  U.  S.  v.  Harper. 

—  U.  S.  v.  Harper,  33  Fed.  Rep.  484;  U.  S.  v.  33  Fed.  Rep.  471. 

Fish,  24  Fed.  Rep.  585,  holding  that  so  far  as  9.  Personal  Benefit  to  Officer  Not  Necessary. — 

the  question  of  guilt  or  innocence  is  concerned  U.  S.  v.  Kenney,  90  Fed.  Rep.  257;  U.S.  v. 

there  is  no  distinction  between  a  loan  in  bad  Harper,  33  Fed.  Rep.  478;  U.  S.  v.  Lee,  12  Fed. 

faith,  for  the  purpose  of  defrauding  the  bank,  Rep.  816;  Breese  v.  U.  S.,  (C.  C.  A.)  106  Fed. 

and  a  misapplication  of  money,  with  like  in-  Rep.  680. 

tent,  in  a  form  other  than  thai  of  a  loan.  10.  Declaring-  Dividends  Out  of  Capital  Not 

5.  Renewal  of  Bad  Paper  Not  Criminal.  —  Collin  Criminal.—  U.  S.  v.  Britton,  108  U.  S.  199; 
V.  U.  S.,  is6  U.  S.  432,  162  U.  S.  664.  Evans  v.  U.  S.,  153  U.  S.  5S8. 
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held  that  an  officer  is  not  guilty  of  a  misappropriation  of  the  bank's  funds 
where  the  exchange  committee  of  the  bank  permits  him  to  substitute  worth- 
ies-; paper  for  his  own  good  paper.1  And  where  an  officer,  by  consent  of  the 
board  of  directors,  procures  the  discount  of  paper  known  to  him  to  be  worth- 
less,  whether  made  by  himself  or  by  another,  the  appropriation  of  the  pro- 
ceeds to  the  officer's  own  purpose  is  not  necessarily  a  criminal  misapplication.2 
Hut  where  the  officer's  original  intent  was  to  procure  the  discount  of  the  note 
in  order  to  defraud  the  bank,  he  is  criminally  liable.3  The  fact  that  the  act 
of  the  officer  subsequently  became  known  to  the  other  officers  of  the  bank 
and  that  they  impliedly  assented  thereto  by  taking  no  action  does  not  affect 
the  criminality  of  the  act.1 

/.  False  Entries  in  Books  and  Reports  —  (i)  Statutory  Provisions. — 
The  statute  provides  that  every  officer  or  agent  of  a  national  bank  "who  makes 
any  false  entry  in  any  book,  report,  or  statement  of  the  association,  with 
intent,  in  either  case,  to  injure  or  defraud  the  association  or  any  other  com- 
pany, body  politic  or  corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent  appointed  to  examine  the  affairs  of 
any  such  association,"  shall  be  guilty  of  a  misdemeanor,  etc.5 

General  Rule  of  Construction.  —  The  statute  is  highly  penal  and  should  be  strictly 
construed,  imposing  as  it  does  for  the  slightest  offense  a  minimum  penalty  of 
five  years'  imprisonment.6 

(2)  Persons  Making  Entries  —  Officer  Directing  Entry.  —  The  crime  may  be 
committed  personally  or  by  direction.  The  officer  directing  the  making  of 
false  entries  is  liable  therefor.7 

Reports  to  Comptroller.  — •  It  is  not  the  making  of  a  false  report  to  the  comp- 
troller, but  the  making  of  false  entries  therein,  with  the  criminal  intent,  which 
is  punishable,8  and  a  false  entry  made  with  such  intent  by  any  of  the  persons 
specified  is  an  offense,  whether  the  report  was  subsequently  verified  by  such 
person  or  by  another  officer  of  the  association;  and  thus  a  false  entry  made 
by  an  assistant  cashier  has  been  held  to  be  within  the  meaning  of  the  statute 
though  the  report  was  not  verified  by  him.9 

1.  U.  S.  v.  Youtsey,  91  Fed.  Rep.  864.  v.  U.  S.,  165  U.  S.  36;  U.  S.  v.  Youtsey,  91 

2.  U.  S.  v.  Youtsey,  91  Fed.  Rep.  864;  U.  S.  Fed.  Rep.  864;  Matter  of  Van  Campen,  2  Ben. 
v.  Britton,  108  U.  S.  193.  (U.  S.)  419,  28  Fed.  Cas.  No.  16,835;  U.  S.  v. 

3.  U.  S.  v.  Eno,  56  Fed.  Rep.  218;  Evans  v.  Allis,  73  Fed.  Rep.  165;  U.  S.  v.  Harper,  33 
U.  S.,  153  U.  S.  584;  Breese  v.  U.  S..  (C.  C.  Fed.  Rep.  480;  U.  S.  v.  Fish,  24  Fed.  Rep. 
A.)  106  Fed.  Rep.  680.  585. 

Absence  of  Original  Intent  to  Defraud.  —  In  U.  8.  Reports  to  Comptroller.  —  Under  Rev.  Stat. 

S.  v.  Britton,  108  U.  S.  193,  the  incriminating  U.  S.,  ^  5209,  there  is  no  penalty  affixed  to  the 

facts  were  that  the  note  of  which  the  defend-  association  or  its  officers  for  making  a  false 

ant  as  an  officer  of  a  tank  procured  the  dis-  report,  nor  to  the  president  or  cashier  for  veri- 

counting  was  not  well  secured,  and  that  both  fying  such  report.    The  penalty  imposed  by 

the    maker   and    the   indorser  were,   to  the  I  he  statute  is  affixed  to  the  one  who  makes 

knowledge  of  the  defendant,  insolvent  when  any  false  entry  in  any  book,  report,  or  state- 

the  note  was  discounted.    It  was  held  that  ment  of  ihe  association;  and  that  penalty  is 

there  was  no  wilful  misapplication   of   the  applicable  to  any  officer  or  agent  of  the  bank 

bmk's  moneys  by  the  defendant  within  the  who  actually  makes  the  entry  with  intent  to 

meaning  of  the  statute,  the  criminality  reallv  injure  or  defraud,  or  to  deceive  any  agent  ap- 

depending  upon  the  question  whether  there  pointed  to  examine  the  affairs  of  any  such 

was  at  the  time  of  the  discount  a  deliberate  association.    Cochran  v.  U.  S.,  157  U.  S.  293. 

purpose  on  the  part  of  the  officer  to  defraud  9.  Entry  Made  by  Officer  Not  Verifying  Report, 

the  bank  of  the  amount.  —  In  Cochran  v.  U.  S.,  157  U.  S.  286,  the  as- 

4.  Subsequent  Assent.  —  Rieger  v.  U.  S.,  (C.  sistant  cashier  was  held  to  be  indictable  as 
C.  A.)  107  Fed.  Rep.  916.  principal  for  making  false  entries  in  the  re- 

5.  Rev.  Stat.  U.  S.,  §  5209.  port  to  the  comptroller,  though  he  did  not 
As  to  Perjury  by  a  bank  officer  under  Rev.      verify  the  report,  and  the  president  was  held 

Stit.  U.  S.,  £  5392,  in  verifying  the  report  to  to  be  indictable  as  accessory,  though  he  onlv 

the  com ptroller.  see  the  title  Perjury.  attested    it  as   a    director,  it  having  been 

6.  General  Rule  of  Construction.  —  U.  S.  v.  verified  by  the  cashier  in  reliance  upon  the 
Eqe,  49  Fed.  Rep.  852;  U.  S.  v.  Potter,  56  statements  of  such  officers  as  to  its  truth  and 
Fed.  Rep.  97.  correctness.     See   also   (J.  S.  v.   Potter,  56 

7.  Officer  Directing  Entry  Is  Liable.  —  Agnew  Fed.  Rep.  83. 
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(3)  Reports  and  Statements  —  Report  to  Comptroller.  —  The  statute  includes  a 
false  report  to  the  comptroller  of  the  currency  as  to  the  condition  of  the 
bank.1 

Unauthorized  or  Irregular  Report.  —  The  authorities  are  not  in  accord  as  to  the 
liability  of  officers  for  making  false  entries  in  a  report  to  the  comptroller, 
where  the  report  is  not  one  called  for  by  the  comptroller,  or  in  the  form 
required  by  law;  but  the  weight  of  authority  would  seem  to  favor  the  holding 
that  it  is  not  necessary  that  the  report  should  be  one  which  the  association  is 
bound  by  law  to  make,  nor  need  it  have  been  furnished  at  the  request  of  the 
comptroller,  regularly  verified  and  attested,  but  it  is  sufficient  that  it  is  made 
in  the  due  course  of  business  of  the  association.2 

Private  Statements.  —  But  a  report  not  pretending  to  be  made  in  the  regular 
course  of  business  of  the  bank,  but  made  by  an  officer  not  assuming  to  act  for 
the  bank,  and  which  is  outside  his  line  of  business,  is  not  covered  by  the 
statute.3 

(4)  Form  and  Contents  of  Reports  —  Headings  in  Report.  —  The  report  of  the 
bank's  condition,  made  to  the  comptroller,  must  contain  a  true  statement  of 
the  bank's  condition  on  the  day  specified,  in  respect  to  the  headings  in  such 
report.4 

Contingent  Liabilities  must  be  included  in  the  statement  of  the  bank's  liabilities.5 

The  Heading  "  Liability  of  Directors  as  Payers,"  on  paper  held  by  the  bank,  should 
include  the  amount  of  paper  held  by  the  bank  made  by  a  fiim  of  which  a 
director  is  a  member." 

The  Heading  "Loans  and  Discounts"  properly  includes  loans  temporarily  carried 
on  the  bank's  books  under  the  head  of  "  suspended  loans  "  7  and  bad  debts.* 

Overdrafts  by  customers  cannot  be  entered  as  loans  and  discounts,  though 
covered  by  notes,  unless  the  notes  have  been  credited  on  the  customer's 
account  9  or  prior  arrangements  have  been  made  therefor.10 

Special  Deposits  cannot  be  entered  as  "  deposits."  11 

(5)  What  Entries  in  Books  Are  False  —  In  General. — -Any  entry  which  is 
intentionally  made  to  represent  what  is  not  true  or  does  not  exist  is  a  false 

1.  Report  to  Comptroller.  —  U.  S.  v.  Bartow,  unmatured  note  the  payment  of  which  at  ma- 
10  Fed.  Rep.  874;  U.  S.  v.  Means,  42  Fed.  turity  is  guaranteed  by  the  bank  is  a  liability 
Rep.  599;  U.  S.  v.  Hughilt,  45  Fed.  Rep.  47;  which  must,  under  the  statute,  be  shown  in 
U.  S.  v.  Allen,  47  Fed.  Rep.  696;  U.  S.  v.  the  report  to  the  comptroller.  Cochran  v.  U. 
French,  57  Fed.  Rep.  382.    But  see  U.  S.  v.  S.,  157  U.  S.  286. 

Poitar,  56  Fed  Rep.  83.  6.  Liabilities  of  Directors. —  U.  S.  v.  Graves, 

2.  Unauthorized  or  Irregular  Reports  Made  in  53  Fed.  Rep.  634 

Usual  Course  of  Business.  —  Cochran  -'.  U.  S.,  7.  "  Loans  and  Discounts  "  Includes  "  Suspended 

157  U.  S.  236;  Bacon  v.  U.  S.,  (C.  C.  A.)  97  Loans."  —  U  S.  v.  Graves,  53  Ftd.  Rep.  634. 

Fed.  Rep.  35;  U.  S.  v.  Booker,  80  Fed   Rep.  8.  Bad  Debts.  —  The  entering  of  loans  and 

376;  U.  S.  v.  Hughitt,  45  Fed.  Rep.  47.    Con-  discounis  in  reports  to  the  comptroller  does 

tra   U.  S.  v.  French,  57  Fed.  Rep.  382;  U.  S.  not  guarantee  the  solvency  of  the  makers' 

v.  Potter,  56  Fed.  Rep.  97.  paper,  but  is  merely  a  statement  that  at  the 

3.  Private  Statements.  —  False  entries  in  a  day  named  in  the  report  the  bank  actually 
statement  preparei  by  a  bookkeeper  of  the  held  and  owned  loans  and  discounis  to  the 
bank,  at  the  request  of  the  bank  examiner,  aggregate  therein  reported.  U.  S.  v.  Graves, 
and  at  his  expense,  are  not  made  by  such  53  Fed.  Rep.  634.. 

bookkeeper  as  an  officer  or  agent  of  ihe  bank,  9.  Overdrafts  Cannot  Be  Entered  as  Loans  and 

and  he  is  not  criminally  liable  therefor.    U.  Discounts.  —  Baron  v,  U.  S  ,  (C.  C.  A  )  97  Fed. 

S.  v.  Eqe,  49  Fed.  Rep.  852.  Rep.  35;  U.  S  v.  Allis,  73  Fed.  Rep.  165. 

4.  Headings  in  Report.  —  The  bank  is  not  re-  10.  Prior  Arrangements  for  Overdrafts. — Graves 
quired  to  conform  its  headings  of  the  various  v.  U.  S.,  165  U.  S.  323,  reversing  53  Fed.  Rep. 
accounts  in  iis  books  to  any  prescribed  names,  634;  Dorsey  v.  U.  S.,  (C.  C.  A  )  101  Fed.  Rep. 
nor  to  the  names  stated  in  the  form  of  report  746;  Bacon  v.  U.  S.,  (C.  C.  A.)  97  Fed.  Rep.  35. 
prescribed  by  the  comptroller;  and  when  a  11.  Special  Deposits  made  with  the  under- 
report  is  called  for,  if  the  person  making  it  standing  ihat  ihey  are  not  to  be  mingled  with 
enters  under  the  headings  in  the  prescribed  funds  of  the  bank,  but  are  to  be  returned  afier 
form  a  true  statement  of  the  bank's  condition  being  shown  to  the  bank  examiner,  cannot 
on  the  day  called  for,  in  respect  to  the  head-  lawfully  be  entered  on  the  books  of  the  bank 
ings  in  such  form,  he  has  fulfilled  the  demands  or  stated  'n  the  reports  of  the  bank's  condition 
of  the  laiv.    U  S.  v.  Graves.  53  Fed.  Rep.  634.  as  deposits.    Peters  v.  U.  S.,  (C.  C.  A.)  94  Fed. 

6.  The  Contingent  Liability  of  a  bank  on  an  Rep.  127,  87  Fed.  Rep.  984. 

367  Volume  XXI. 


Officers  and  Agents. 


NATIONAL  BANKS. 


Offenses  by. 


entry.1  Thus,  the  statute  is  violated  by  the  entry  of  a  deposit  slip  upon  the 
hooks  of  the  hank  where  the  matter  contained  in  that  slip  is  not  true;2  by 
the  entry  of  a  note  as  paid  when  it  has  only  been  indorsed  by  the  bank  and 
tvdUcounted ;  3  or  by  the  entry  as  money  deposited  of  a  sum  of  money  left 
with  the  bank  in  a  sack  as  a  special  deposit.'4  But  the  entry  on  a  bank's 
books  of  a  transaction  just  as  it  occurred,  although  such  transaction  be  a  fraud 
on  the  bank,  is  not  a  false  entry.5 

Erasures.  —  The  language  of  the  statute  is  sufficiently  comprehensive  to  for- 
bid a  falsification  of  the  books  in  any  manner,  whether  by  an  original  false 
entry  or  by  changing  an  entry  already  made;  and  the  erasure  of  one  or  more 
figures  constituting  a  number  already  written  on  the  books  of  account  of  the 
bank,  and  the  writing  of  different  figures  in  the  place  of  those  erased,  consti- 
tutes "  making  an  entry  "  within  the  meaning  of  the  statute.6 

Proof  of  False  Entries.  —  The  books  of  the  bank  are  admissible  to  show  the 
falsity  of  entries  therein.7 

(6)  Knozvledge  and  Intent  —  Entries  Must  Be  Wilfully  and  Intentionally  False.  —  An 
intent  to  injure,  defraud,  or  deceive  is  a  material  ingredient  of  the  offense  of 
making  false  entries.8 

Mistake  in  Bookkeeping.  —  A  mistake  in  the  amount  of  an  item,  growing  out  of 
an  error  in  bookkeeping,  does  not  make  it  a  false  entry  punishable  under  the 
statute.9 

Officer  Verifying  Reports.  —  Nor  can  an  officer  be  held  criminally  liable  for  false 
entries  in  a  report  to  the  comptroller  arising  out  of  an  honest  mistake  of  his 
own  or  deception  practiced  upon  him  by  others. 10 

Entries  Must  Be  Calculated  to  Deceive.  —  If  the  false  entry  is  calculated  to  deceive 
or  defraud,  the  making  or  causing  it  to  be  made  on  the  books  with  intent  to 
deceive  or  defraud  is  all  that  is  necessary  to  bring  the  act  within  the  meaning 
of  the  statute.11 

Actual  Deceit  Not  Necessary.  —  The  fact  that  the  officers  were  not  actually  de- 

1.  When  Entry  False.  —  Agnew  v.  U.  S.,  165  10.  Officer  Verifying  Report. — Where  the  officer 
U.  S.  36;  U.  S.  v.  Harper,  33  Fed.  Rep.  480.  verifying  a  report  to  the  comptroller  honestly 

2.  False  Deposit  Slip.  —  Agnew  v.  U.  S.,  165  and  faithfully  in vestigates  the  condition  of  the 
TJ.  S.  36.  bank,  and  compares  it  with  such  report,  either 

3.  Rediscounted  Note  Entered  as  Paid. —  Dorsey  alone  or  with  the  assistance  of  his  clerks,  and 
v.  U.  S.,  (C.  C.  A.)  101  Fed.  Rep.  746.  then  verifies  it,  in  the  belief  that  il  is  correct, 

4.  Special  Deposit  Entered  as  Deposit.  —  U.  S.  when  through  mistake  of  his  own  or  some 
v.  Peters,  87  Fed.  Rep.  985.  deception  practiced  upon  him  by  his  clerks  it 

5.  Fraudulent  Transaction.  —  Dow  v.  U.  S.,  is  false,  he  is  not  guilty  of  the  offense  under 
(C.  C.  A.)  82  Fed.  Rep.  904.  the  statute.    But  the  officer  verifying  a  report 

6.  Erasures  in  Figures  Are  False  Entries. —  U.  to  the  comptroller  cannot  keep  himself  in 
S.  v.  Crecilius,  34  Fed.  Rep.  30.  ignorance,  wilfully  shut  his  eyes  to  the  truth, 

7.  Books  Admissible  to  Show  False  Entries.  —  or  refuse  to  examine  into  the  I  rue  condition  of 
U.  S.  v.  Allan,  47  Fed.  Rep.  696  the  bank  and  to  learn  whether  his  report  is 

8.  Entries  Must  Be  Wilfully  and  Intentionally  true  or  false,  when  he  makes  it,  and  thus 
False. —  Agnew  v.  U.  S.,  165  U.  S.  36;  Coch-  escape  liability.  U.  S.  v.  Allis,  73  Fed.  Rep. 
ran  v.  V.  S.,  157  U.  S.  294;  U.  S.  v.  Berry,  85  165. 

Fed.  Rep.  208;  U.  S.  v.  Allis,  73  Fed.  Rep.  A  cashier  cannot  be  held  criminally  liable 

165;  U.  S.  v,  Allen,  47  Fed.  Rep.  696;  U.  S.  for  false  entries  in  a  report  to  the  comptroller 

v  Graves,  53  Fed.  Rep.  634  where  he  honestly  acts  upon  the  statements  of 

Essentials  of  Offense.  —  A  false  entry  in  the  the  president  and  assistant  cashier  as  to  the 

report  of  the  condition  of  the  bank,  or  a  false  truth  and  correctness  of  such  report.  His 

entry  made  in  the  books  of  the  bank,  is  not  ignorance  of  the  truih  of  the  report  might  not. 

punishable  unless  it  was  made  by  the  officer  and  probablv  would  not,  excuse  him  from  lia- 

or  by  his  direction,  with  the  intent  (1)  to  in-  hi  lily  in  a  civil  action  for  negligence,  but  he 

jure  or  defraud  the  bank  or  some  other  cor-  can  be  held  criminally  liable  only  for  an  evil 

poration,  or  some  firm  or  person;  or  (2)  to  intent  actually  existing  in  his  mind,  at  least 

deceive  some  officer  of  the  bank;  or  (3)  to  de-  unless  his  ignorance  is  wilful  or  his  negli- 

ceive  some  agent  appointed,  or  who  may  be  gence  in  failing  to  inform  himself  is  so  gross 

appointed,  to  examine  the  affairs  of  the  bank.  as  to  characterize  his  conduct  as  fraudulent. 

U.  S.  v.  Allis.  73  Fed.  Rep.  165.    See  also  Mc-  Cochran  v.  U.  S..  157  U.  S.  294. 

Knight  v.  U.  S.,  (C.  C  A.)  07  Fed.  Rep.  208.  11.  Entries  Calculated  to  Deceive.  —  U.  S.  v. 

9.  Mistake  in  Bookkeeping.  —  U.  S.  v.  Allen,  Britton,  107  U.  S.  655;  U.  S.  v.  Harper,  33 
47  Fed.  Rep.  696.  Fed.  Rep.  480. 
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ceived  is  not  material  if  the  false  entry  was  in  fact  made  with  the  intent  to 
deceive  such  officers.1  Nor  does  the  fact  that  its  falsity  may  be  exposed  by 
an  examination  of  other  books  of  account  render  it  any  the  less  a  false  entry 
made  with  intent  to  deceive.2 

Second  False  Entry  to  Offset  First  One.  —  Where  a  bank  officer  has  knowingly 
made  a  false  entry  with  criminal  intent,  the  fact  that  he  made  another  false 
entry  to  offset  it,  with  like  intent,  is  no  defense.3 

Custom  of  Other  Banks.  —  The  fact  that  other  national  bank  officials  followed 
a  similar  practice  in  making  their  reports  is  no  justification  for  making  false 
entries,  and  evidence  of  the  custom  of  banks  in  such  particular  is  not  admis- 
sible.4 

(7)  Proof  of  Knowledge  or  Intent  —  Presumption  of  Knowledge  of  Falsity.  —  An 
officer  is  presumed  to  know  the  contents  of  the  report  to  the  comptroller  veri- 
fied by  him,  and  the  jury  may  presume  from  the  mere  making  of  a  false  entry 
therein,  in  the  absence  of  any  explanation  or  of  any  testimony,  that  the 
officer  knew  such  entry  to  be  false.5 

Presumption  of  Intent.  —  The  intention  to  injure,  defraud,  or  deceive  may  be 
presumed  from  the  knowledge  of  the  falsity  of  the  entries.0 

Evidence  to  Show  Knowledge.  —  The  bank's  books  are  admissible,  without  proof 
that  they  were  properly  kept,  as  evidence  against  one  who  had  general  con- 
trol and  direction  of  the  bank's  affairs,  to  show  knowledge  of  false  entries  in 
reports.7 

Evidence  to  Show  Intent.  —  For  the  purpose  of  showing  the  intent  in  making 
false  entries  in  the  bank's  books  on  a  certain  day,  a  report  of  the  condition  of 
the  bank  on  such  day  called  for  by  the  comptroller  is  admissible,8  as  is  also 
evidence  of  false  entries  at  other  times ;  9  and  knowledge  of  false  entries  in  the 
bank's  books  is  also  admissible  to  show  the  defendant's  intent  in  making  false 
entries  in  a  report.10 

(8)  Who  Are  Officers  or  Agents.  — The  Question  Whether  a  Person  Is  an  "Officer  " 
of  the  bank  undei  the  statute,  or  merely  a  clerk  or  employee,  depends  upon 
the  circumstances  connected  with  the  bank  itself,  such  as  the  appointment 
and  treatment  of  the  person  by  the  directors  or  managers  of  the  bank.11 

Directors  are  "  officers  within  the  statute,  an  intention  to  deceive  whom 
is  made  punishable;  and  an  intention  to  deceive  any  one  director  or  officer  of 
the  bank  is  as  criminal  under  the  act  as  an  intention  to  deceive  any  number 
or  all  of  them.12 

Comptroller.  —  It  has  been  held  that  a  false  entry  made  with  intent  to 
deceive  the  comptroller  of  the  currency  was  not  within  the  meaning  of  the 
statute,  as  he  is  not  an  "  agent  appointed  to  examine  the  affairs  "  of  the  asso- 
ciation.13 

(9)  Time  of  Making  False  Entry.  — The  time  of  making  the  false  entry  is 
not  material,14  nor  is  it  material  whether  false  entries  made  with  intent  to 

1.  Actual  Deceit  Not  Necessary.  —  U.  S.  v.  9.  Other  False  Entries  Admissible.  —  Allis  v. 
Means,  42  Fed.  Rep.  599.  U  S.,  155  U.  S.  117 

2.  Falsity  Exposed  by  Books.  —  U.  S.  v.  Britton,  10.  Knowledgeof  Other  False  Entries  Admissible. 
107  U.  S.  655.  —Bacon  v.  U.  S.,  (C.  C.  A.)  97  Fed.  Rep. 

3.  Second  False  Entry.  —  U.  S.  v.  Allis,  73  35. 

Fed.  Rep.  165.  11.  Who  Is  "Officer."  — U.  S.  v.  Means,  42 

4.  Custom  of  Other  Banks  No  Justification. —      Fed.  Rep.  599. 

U.  S.  v.  Graves,  53  Fed.  Rep.  634.  12.  Directors. — U.  S.  v.  Means,  42  Fed.  Rep. 

5.  Presumption  of  Knowledge  of  Falsity.  —  U.  599. 

S.  v.  Allis.  73  Fed.  Rep.  165.  13.  Comptroller.  —  U.  S.  v.  Bartow,  10  Fed. 

6.  Criminal  Intent  Presumed  from  Knowledge      Rep.  874. 

of  Falsity. —  U.  S.  v.  Youtsey,  91  Fed.  Rep.  14.  Time  of  Making  Entries.  —  The  statute 

864.;  U.  S.  v.  Allis,  73  Fed.  Rep.  165;  U.  S.  v.  covers  the  making  of  a  false  entry  in  the 

Graves,  53  Fed.  Rep.  634:  Peters  v.  U.  S.,(C.  preparation  of  a  report  or  in  the  process  of 

C.  A.)  94  Fed.  Rep.  127.    See  also  Agnew  v.  U.  completing  it;  it  is  not  necessary  that  it  be 

S.,  165  U.  S.  53.  made  at  the  lime  and  in  the  course  of  the  offi- 

7.  Bacon  v.  U.  S.,  (C.  C.  A.)  97  Fed.  Rep.  35.  cial  drawing  up  of  the  report.    U.  S.  v.  French, 

8.  U.  S.  v.  Folsom,  7  N.  Mex.  532.  57  Fed.  Rep.  382. 
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deceive  an  agent  appointed  to  examine  the  affairs  of  the  association  were 
in. nil-  before  or  after  the  appointment  of  such  agent.1 

(10)  Question  for  Jury.  —  The  question  of  the  good  faith  of  the  defendant 
in  failing  to  report  overdrafts,  on  the  ground  that  they  bore  interest,  and  as 
such  should  not  be  reported  as  overdrafts,  is  one  of  fact  for  the  jury.58 

g.  Wrongful  Issue  of  Bank  Paper.  —  General  authority  conferred 
upon  an  officer  of  a  bank  to  draw  bills  and  sign  notes  is  sufficient  in  the  case 
of  bills  and  notes  relating  to  the  business  of  the  association,  but  will  not 
justify  drawing  bills  or  signing  notes  which  relate  to  the  individual  and  private 
business  of  the  officer.3 

h.  False  Certification  of  Check  —  statutory  Provisions.  —  It  is  made 
unlawful  for  any  officer,  clerk,  or  agent  of  any  national  banking  association 

to  certify  any  check  drawn  upon  the  association  unless  the  person  or  company 
drawing  the  check  has  on  deposit  with  the  association,  at  the  time  such  check 
is  certified,  an  amount  of  money  equal  to  the  amount  specified  in  such 
check. "  4 

Intent.  —  Something  more  is  required  than  an  act  of  certification  made  in 
excess  of  the  amount  actually  on  deposit,  in  ignorance  of  the  fact,  or  without 
any  purpose  to  avoid  or  disobey  the  mandates  of  the  law.  The  certification 
must  have  been  wilfully  made.5  Thus,  where  an  officer  of  a  bank,  in  certify- 
ing a  check,  in  good  faith  relies  upon  information  received  from  the  cashier 
and  exchange  clerk  that  there  is  a  sufficient  deposit  to  meet  it,  he  cannot  be 
convicted  of  a  wilful  certification.6  Nor  is  he  criminally  liable  where  he,  in 
fact,  supposed  an  arrangement  as  to  overdrafts  to  be  equivalent  to  a  loan, 
and  certified  a  check  on  a  special  deposit  of  funds  to  meet  it.7 

Effect  of  Knowledge  or  Negligence.  —  But  if  an  officer  certifies  a  check  with  the 
intent  that  the  drawer  shall  obtain  so  much  money  out  of  the  bank,  when  he 
knows  that  the  drawer  has  not  such  amount  on  deposit,  such  officer  not  only 
certifies  unlawfully,  but  the  specific  intent  to  violate  the  statute  may  be 
imputed.    And  so  evil  design  may  be  presumed  if  the  officer  purposely  keeps 

1.  U.  S.  v.  Britton,  107  U.  S.  655.  five  years,  or  both,  in  the  discretion  of  the 

2.  Question  for  Jury.  —  Dorsey  v.  U.  S.,  (C.  court." 

C.  A.)  101  Fed.  Rep.  746.    See  also  Potter  v.  6.  Intent.  —  Potter  v.  U.  S.,  155  U.  S.  438. 

U.  S.,  155  U.  S.  438,  affirming  56  Fed.  Rep.  affirming  56  Fed.  Rep.  83;  Spurr  v.  U.  S.,  174 

83.  U.  S.  728,  87  Fed.  Rep.  701. 

3.  Wrongful  Issue  of  Bank  Paper. —  U.  S.  v.  6.  Spurr  v.  U.  S.,  174  U.  S.  728. 
Johnson,  4  Cine.  L.  Bui  361,  26  Fed.  Cas.  No.  Evidence  of  Intent.  —  On  the  trial  of  an  in- 
15,483,  in  which  case  it  was  held  that  an  in-  dictment  of  the  president  of  a  bank  for  wil- 
tent  to  injure  or  defraud  is  not  necessary  to  fully  certifying  a  check  where  the  drawer  did 
complete  the  crime  of  drawing  bills  of  ex-  not  have  sufficient  funds  on  deposit  to  meet  it, 
change  or  assigning  notes  without  authority  evidence  that  the  cashier,  upon  whose  siate- 
of  the  directors.  But  in  view  of  the  general  ment  the  president  is  alleged  to  have  relied, 
construction  of  the  statute  this  mav  be  con-  was  to  the  knowledge  of  the  president  engaged 
sidered  doubtful  law.  See  supra,  this  sub-  in  stock  speculations  and  had  used  the  funds 
section,  Nature  and  Elements  of  Offenses  in  of  the  bank  for  his  own  purposes  without  the 
General  —  I>itent  knowledge  of  the  directors  or  committees  of 

4.  Rev.  Stat.  U.  S.,  §  5208.  the  bank,  is  admissible  for  the  purpose  of 
Act  Cong.  July  12,  1882,  22  U.  S.  Stat,  at  L.      showing  the  defendant's  intent  in  certifying 

166,  c.  2go,  §  13,  further  provides  that  "  any  such  check.    Spurr  v.  U.  S.,  (C.  C.  A.)  87  Fed. 

officer,  clerk,  or  agent  of  any  national  bank-  Rep.  701. 

ing  association  who  shall  wilfully  violate  the  7.  Arrangement   as   to   Overdrafts.  —  Where 

provisions  of  "  this  section,  "  or  who  shall  re-  there  is  a  positive  agreement  by  the  officers  of 

sort  to  any  device,  or  receive  any  fictitious  a  bank  that  the  overdraft  account  of  a  customer 

obligation,  direct  or  collateral,  in  order  to  should  be  practically  treated  as  a  loan  from 

evade  the  provisions  thereof,  or  who  shall  day  to  day,  which  is  to  be,  and  in  fact  is,  se- 

certify  checks  before  the  amount  thereof  shall  cured  by  ample  collateral,  an  officer  of  the 

have  been  regularly  entered  to  the  credit  of  bank  is  not  guilty  of  wrongfully  certifying 

the  dealer  upon  the  books  of  the  banking  as-  checks  for  which  each  day  there  was  deposited 

sociation,  shall  be  deemed  guilty  of  a  misde-  in  advance  an  ample  amount  of  cash,  if  he  in 

meanor,  and  shall,  on  conviction  thereof  in  fact  supposed  the  arrangement  as  to  over- 

any  Circuit  or  District  Court  of  the  United  drafts  to  be  the  equivalent  of  a  loan  secured 

Stales,  be  fined  not  more  than  five  thousand  by  a  note.    Potter  v.  U.  S.,  155  U.  S.  43S, 

dollars,  or  shall  be  imprisoned  not  more  than  affirming  56  Fed.  Rep.  83. 
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himself  ignorant  whether  the  drawer  has  money  in  the  bank,  or  is  grossly 
indifferent  to  his  duty  in  respect  to  the  ascertainment  of  that  fact.1 

Personal  Delivery.  —  Where  a  check  is  illegally  certified  with  intent  that  it 
should  be  used  to  create  a  contract  on  the  part  of  the  bank,  actual  delivery 
by  the  person  making  the  certification  is  not  essential  to  complete  the 
offense.  It  is  sufficient  if  the  actual  delivery  has  been  made  by  some  clerk 
or  other  officer  of  the  bank,  even  without  the  knowledge  of  the  officer  certify- 
ing it.* 

i.  AIDERS  AND  ABETTORS.  —  The  Statute  Provides  a  punishment  for  "  ever}' 
person  who,  with  like  intent,  aids  or  abets  any  officer,  clerk,  or  agent  in  any 
violation  of  "  the  section.3 

Persons  who  Are  Not  officers  or  Agents  of  the  bank  may  commit  the  offense  of 
aiding  and  abetting.  But  they  cannot  commit  a  violation  of  the  statute  with- 
out the  concurring  act  of  the  officer  or  agent,  and  where  a  violation  of  the 
statute  is  committed  by  an  officer  and  an  outsider,  the  one  must  be  prose- 
cuted as  the  principal  and  the  other  as  an  aider  and  abettor. 1 

The  Statute  Includes  any  act  of  aiding  and  abetting  before  the  fact,  by  counsel- 
ing, procuring,  or  urging  it  in  advance.5 

The  Existence  of  a  Common  Purpose  between  the  officer  and  the  aider  and  abettor 
to  promote  or  subserve  the  joint  interest  of  the  wrongdoers  in  any  enterprise 
in  which  they  are  mutually  interested  is  not  an  essential  element  of  the 
offense  of  aiding  and  abetting.  The  statute  is  violated  if  one  charged  with 
aiding  and  abetting  is  shown  to  have  actually  aided  and  abetted  the  officer  of 
the  bank  in  the  commission  of  the  offense,  with  intent  to  injure,  defraud,  or 
deceive,  no  matter  whom  the  accused  may  have  ultimately  intended  to  bene- 
fit by  his  misconduct.0 

The  Intent  to  Injure,  Defraud,  or  Deceive  is  presumed  from  the  commission  of  the 
wrongful  and  fraudulent  acts.7 

Wrongful  Certification  of  Check.  — •  A  person  cannot  be  indicted  under  Act  Cong. 
July  12,  1882,  22  U.  S.  Stat,  at  L.  166,  c.  290,  §  13,  for  aiding  and  abetting 
another  to  certify  a  check.  Such  statute  is  directed  only  against  the  person 
who  commits  the  act  directly.8 

j.  JURISDICTION  —  Federal  Courts.  — As  national  banks  derive  their  existence 
and  organization  solely  from  the  Acts  of  Congress,  which  make  provision 
for  the  punishment  of  certain  crimes  by  national  bank  officers  and  agents, 
it  would  seem  that  the  federal  courts  have  exclusive  jurisdiction  of  such 
offenses,  notwithstanding  the  existence  of  state  statutes  punishing  such 
offenses,  for  by  the  terms  of  the  Judiciary  Act  the  courts  of  the  United 
States  are  vested  with  exclusive  cognizance  of  all  crimes  that  are  made  pun- 
ishable by  Act  of  Congress,  except  where  the  Act  of  Congress  makes  other 
provision." 

Embezzlement.  — ■  It  has  been  held  that  the  federal  courts  have  exclusive  cog- 
nizance of  the  offense  of  embezzlement  of  funds  of  a  national  bank  10  or  of  the 

1.  Effect  of  Knowledge  or  Negligence.  —  Spurr  fraudulent  intent  that  the  moneys  of  the  bank 
v.  U.  S.,  174  U,  S.  728,  87  Fed.  Rep.  701.  shall  be  applied  to  the  payment  of  such  checks, 

2.  Personal  Delivery. —  Potter  y.  U.  S.,  155  is  guilty  of  aiding  and  abetting  a  criminal  mis- 
U.  S.  43S,  affirming  56  Fed.  Rep.  83.  application.    U.  S.  v.  Kenney,  90  Fed.  Rep. 

3.  Rev.  Stat.  U.  S.,  §  5209.  257. 

4.  Persons  Not  Officers.  —  Coffin  v.  U.  S..  156  8.  Wrongfully   Certifying    Check.  —  U.  S.  v. 

U.  S.  432,  162  U.  S.  664.  Potter,  56  Fed".  Rep.  83. 

5.  Acts  Includsd.  —  U.  S.  v.  French,  57  Fed.  9.  Jurisdiction  of  Federal  Courts.  —  In  Eno, 
Rep.  382.  54  Fed.  Rep.  669;  State  v.  'Fuller.  34  Conn. 

6.  Joint  Interest  and  Intent  Not  Neoessary. —  280;  Com.  v.  Felton,  101  Mass.  204:  People  v. 
Coffin  v.  U.  S.,  156  U.  S.  432,  162  U.  S.  664.  Fonda,  62  Mich.  401;  Com.  v.  Ketner,  92  Pa. 

7.  Intent  to  Injure  and  Defraud.  —  A  person  St.  372,  37  Am.  Rep.  692. 

who,  without  a  balance  to  his  credit,  or  a  10.  Embezzlement.-- U.  S.  v.  Buskcy,  38  Fed. 

sufficient  balance,  draws  checks  for  considera-  Rep.  99;  State  v.   fuller.  34  Conn.  280;  Com. 

ble  amounts  without  the  knowledge  or  con-  v.  Felton,  101  Mass.  204;  Com.  v.  Ketner,  92 

sent  of  the  proper  bank  officials,  and  with  a  l'a.  St.  372,  37  Am.  Rep.  692. 
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offense  of  aiding  and  abetting  such  embezzlement.1 

state  Courts.  But  state  courts  have  jurisdiction  of  offenses  by  national 
bank  officers  for  which  the  Acts  of  Congress  have  not  made  provision.2 

k.  Limitation  of  Prosecution.  —  In  the  prosecution  of  an  officer  of  a 

national  bank  for  making  false  entries  in  the  books  of  the  bank,  the  federal 
statute  of  limitations,  and  not  a  territorial  statute,  will  control.3 

IV.  Powers,  Functions,  and  Dealings — 1.  By-laws  —  statutory  Provisions. — 

A  n  itional  bank  may  prescribe,  by  its  board  of  directors,  by-laws  regulating 
its  business  in  certain  particulars.1 

Enactment,  Ratification,  and  Proof.  —  A  majority  of  the  directors  at  a  regular  or 
legally  called  meeting,  when  a  quorum  is  present,  is  sufficient  to  enact  by- 
law-;, and  a  by-law  informally  adopted  may  be  subsequently  ratified,  and 
without  any  record  of  adoption  may  be  proved  by  the  usage  and  acts  of  the 
bank,  and  parties  dealing  with  it.5 

2.  Banking  Powers  in  General  —  a.  Grant  of  Powers  —  Limitation  of  Powers. 
-  The  United  States  statutes  relative  to  national  banks  constitute  the  measure 
of  authority  of  such  corporations.  They  have  no  other  powers  than  such  as  are 
specifically  granted  and  such  as  are  necessary  for  the  purpose  of  carrying  into 
effect  the  powers  expressly  granted.6 

Distinct  Grants.  — ■  The  statute  7  contains  five  distinct  grants  of  power,  and 
no  one  grant  is  a  limitation  upon  the  others.8 

b.  Incidental  Powers  —  (i)  Definition. — The  words  "  by  discounting 
and  negotiating  promissory  notes,  drafts,  bills  of  exchange,"  etc.,  are  not  to 
be  read  as  limiting  the  mode  of  exercising  the  "  incidental  powers  "  necessary 
to  carrying  on  the  business  of  banking,  but  as  descriptive  of  the  kind  of 
banking  "  which  is  authorized.9  Such  incidental  powers  are  not  the  inci- 
dental powers  given  generally  to  all  bank  institutions,  but  are  only  those 


1.  Aiding  and  Abetting.  —  Com.  v.  Felton,  101 
Ma^-;.  204.  For  a  full  discussion  as  to  em- 
bezzlement by  national  bank  officers,  see  the 
title  Embezzlement,  vol.  10,  pp.  1013-1016. 

But  in  Pennsylvania  the  offense  of  fraudu- 
lently making  false  entries  in  the  books,  re- 
ports, and  statements  of  a  national  bank,  with 
intent  thereby  to  injure  and  defraud  the  bank, 
has  been  held  to  be  a  forgery,  and  as  such  an 
offense  at  common  law,  and  within  the  juris- 
diction of  the  state  courts  though  not  charged 
in  the  technical  manner  required  by  the  rules 
of  common  law.  Com.  v.  Luberg,  94  Pa.  St. 
85. 

2.  Jurisdiction  of  State  Courts.  —  State  v.  Tul- 
ler,  34  Conn.  280;  State  v.  Fields,  98  Iowa  748; 
Com.  v.  Tenney,  97  Mass  56;  State  v.  Bard- 
well,  72  Miss.  535.  See  also  supra,  this  section. 
Conflict  of  Lams. 

3.  Federal  Statutes  of  Limitation  Control.  —  U. 
S.  v.  Folsom,  7  N.  Mex.  532. 

4.  Power  to  Prescribe  By-laws.  —  Rev.  Stat. 
U.  S.,  §  5136,  subdiv.  6,  provides  that  a  bank- 
ing association  shall  have  power"  to  prescribe, 
by  its  board  of  directors,  by-laws  not  incon- 
sistent with  law,  regulating  the  manner  in 
which  its  stock  shall  be  transferred,  its  direc- 
tors elected  or  appointed,  its  officers  appointed, 
its  property  transferred,  its  general  business 
conducted,  and  the  privileges  granted  to  it  by 
law  exercised  and  enjoved." 

5.  Enactment,  Ratification,  and  Proof  of  By- 
laws. —  Lockwood  v.  Mechanics'  Nat.  Bank,  9 
R.  [.  335- 

6.  Restricted  to  Powers  Granted  or  Necessarily 
Implied. —  Logan  County  Nat.  Bank  v.  Town- 


send,  139  U.  S.  67,  affirming  (Ky.  1887)  3  S. 
W.  Rep.  122;  California  Sav.  Bank  f  Ken- 
nedy, 167  U.S.  362;  McCrory  v.  Chambers,  4S 
111.  App.  445;  Weckler  v.  Hagerstovvn  First 
Nat.  Bank,  42  Md.  581,  20  Am.  Rep.  95 ;  Lazear 
v.  National  Union  Bank,  52  Md.  78,  36  Am. 
Rep-  355- 

7.  The  Statute  Provides  that  national  banking 
associations  may  exercise  "  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the 
business  of  banking;  by  discount ing  and  ne- 
gotiating promissory  notes,  drafts,  bills  of  ex- 
change and  other  evidences  of  debt;  by 
receiving  deposits;  by  buying  and  selling  ex- 
change, coin,  and  bullion;  by  loaning  money 
on  personal  security;  and  by  obtaining,  issu- 
ing, and  circulating  notes."  Rev.  Stat.  U.  S., 
8  5136,  subdiv.  7. 

8.  Distinct  Grants  of  Power.  —  Shoemaker  v. 
National  Mechanics'  Bank,  2  Abb.  (U.S.)  416, 
1  Hughes  (U.  S.)  101,  21  Fed.  Cas.  No.  i2,Soi; 
Cleveland  v.  Shoeman,  40  Ohio  St.  176. 

9.  "Incidental  Powers"  Defined. —  Charlotte 
First  Nat.  Bank  v.  National  Exch.  Bank,  92 
U.  S.  127;  Western  Nat.  Bank  v.  Armstrong, 
152  U.  S.  346;  Nebraska  v.  Orleans  First  Nat. 
Bank,  88  Fed.  Rep.  947;  Shinkle  v.  Ripley 
First  Nat.  Bank,  22  Ohio  St.  516;  Cleveland 
v.  Shoeman,  40  Ohio  St.  176. 

The  true  reading  of  the  provision  is  that  the 
company  may  carry  on  "  banking  by  discount- 
ing and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,"  etc.,  and  may  exercise  *'  all 
such  incidental  powers  as  shall  be  necessary  " 
for  that  purpose.  Shinkle  v.  Ripley  First  Nat. 
Bank,  22  Ohio  St.  516. 
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incidental  to  banks  allowed  to  do  such  things  as  are  prescribed  by  the 
National  Bank  Act.1 

(2)  Collection  and  Security  of  Debts.  —  The  power  to  adopt  reasonable  and 
necessary  measures  for  the  collection  and  security  of  debts  is  necessarily 
incident  to  the  powers  expressly  granted.2  Examples  of  such  measures  are, 
taking  an  assignment  of  moneys  due  and  to  become  due  from  a  city  to  the 
bank's  debtor,  on  a  contract  for  street  paving;3  taking  a  chattel  mortgage;  4 
taking  possession  of  goods  under  a  chattel  mortgage;5  buying  grain  needed 
to  seed  a  farm  which  the  bank  has  been  compelled  to  purchase  under  an 
execution  in  its  favor;0  taking  an  assignment  of  contracts  of  sales  of  grain 
for  future  delivery,  or  of  proceeds  of  grain  shipped  by  the  bank  and  sold  for 
the  debtor's  benefit;7  assigning  a  judgment  in  its  favor;*  and  selling  on 
credit  grain  belonging  to  it,  and  taking  for  the  price  a  seed-grain  lien  given 
by  the  state  lav/.9  And  so  it  may  agree  to  pay  taxes  on  its  stock  assessed  at 
the  time  against  the  owners,  in  consideration  of  being  allowed  to  retain  unpaid 
dividends  and  surplus. ,w 

(3)  Contracts  Not  Incidental  to  Banking  Business.  —  But  a  bank  has  no 
power  to  enter  into  contracts  not  incidental  to  its  business  of  banking,  such 
as  a  subscription  to  a  public  or  private  enterprise,  for  instance,  to  build  a 
paper  mill  in  its  locality,11  or  an  agreement  to  furnish  a  certain  amount  of  fire- 
insurance  business  to  an  insurance  agent  in  consideration  of  the  procurement 
of  a  certain  customer  for  the  bank. 13 

c.  Ultra  Vires  Acts.  —  under  This  Head  only  the  general,  rules  are  given, 
their  particular  application  being  found  in  this  title  under  the  treatment  of 
the  contract,  obligation,  etc.,  in  question. 

Parties  Dealing  with  Bank  Cannot  Take  Advantage  of  Ultra  Vires  Act.  —  It  is  now  well 
settled  that  where  the  provisions  of  the  National  Bank  Act  prohibit  certain 
acts  without  imposing  any  penalty  or  forfeiture  applicable  to  particular  trans- 
actions which  have  been  executed,  their  validity  can  be  questioned  only  by 
the  United  States,  and  not  by  private  parties. 13 

1.  Limited  to  Powers  Expressly  Conferred. —  13.  Parties  Dealing  with  Bank  Cannot  Take  Ad- 
Seligmin  v.  Charlottesville  Nat.  Bank,  3  vantage  of  Ultra  Vires  Act — United  States. — 
Hughes  (U.  S.)  647.  21  Fed.  Cas.  No.  12,642.  Union  Nat.  Bank  v.  Matthews,  98  U.  S.  621; 

2.  Collection  and  Security  of  Debts.  —  Shinkle  National  Bank  v.  Whitney,  103  U.  S.  91),  re- 
v.  Ripley  First  Nat.  Bank,  22  Ohio  St.  516;  versing  71  N.  Y.  161;  Xenia  First  Nat.  Bank  7/. 
Cleveland  -<.  Shoeman,  40  Ohio  St.  176.  Stewart,    107   U.   S.  677;   Thompson    ?/.  St. 

3.  Assignment  of  Moneys  Due  on  Contract. —  Nicholas  Nat.  Bank,  146  U.  S.  240;  Union 
Ottawa  First  Nat.  Bank  v.  Ottawa,  43  Kan.  Gold-Min.  Co.  v.  Rocky  Mountain  Nat.  Bank, 
294.  96  U.  S.  640;  Fortier  v.  New  Orleans  Nat. 

4.  Taking  Chattel  Mortgage.  —  Gaar  v.  Cen-  Bank,  112  U.  S.  439;  Logan  County  Nat.  Bank 
tralia  First  Nat.  Bank,  20  111.  App.  611;  v.  Townsend,  139  U.S.  77;  Reynolds  v.  Craw- 
Spafford  v.  Tama  City  First  Nat.  Bank,  37  fordsville  First  Nat.  Bank,  112  U.  S.  405; 
Iowa  181.  t8  Am.  Rep.  6.  Shoemaker  v.  National  Mechanics'  Bank,  2 

5.  Taking  Possession  of  Mortgaged  Chattels. —  Abb.  (U.  S.)  416,  1  Hughes  (U.  S.)  101,  21  Fed. 
Cooper  v.  Washington  First  Nat.  Bank,  40  Cas.  No.  12,801;  Scott  v.  Deweese,  181  U.  S. 
Kan.  5.  202:  Lantry  v.  Wallace,  182  U.  S.  536;  Stewart 

6.  Buying  Seed  Grain.  —  Great  Bend  First  v.  National  Union  Bank,  2  Abb.  (U.  S.)  424,  23 
Nat.  Bank  -'.  Bannister,  7  Kan.  App.  787.  Fed.  Cas.  No.  13,435;  Wyman  -'.  Citizens'  Nat. 

7.  Assignment  of  Trade  Options.  —  Morris  v.  Bank,  29  Fed.  Rep.  734;  Brown  v.  Schleier, 
Dixon  Nat.  Bank,  55  111.  App.  298.  112  Fed.  Rep.   577.    Contra,  Kansas  Valley 

8.  Assignment  of  Judgment.  —  Emory  v.  Joice,  Nat.  Bank  v.  Rowell,  2  Dill.  (U.S.)  371,  14 
70  Mo.  537.  Fed.  Cas.  No.  7,611. 

9.  Selling  Grain  and  Taking  Seed-grain  Lien. —  California. — Camp  v.  Land,  122  Cal.  167. 
Parker  First  Nat.  Bank  v.  Peavy  Elevator  Co.,  Illinois.  —  Warner  v.  De  Witt  County  Nat. 
10  S.  Dak.  167.  Bank,  4  111.  App.  305;  Mapes  v.  Scott,  94  III. 

10.  Contract  to  Pay  Taxes. — Lull  v.  Anamosa  379;  Voltz  v.  National  Bank,  158  111.  532, 
Nat.  Bank,  110  Iowa  537.  affirming  57  111.  App.  360.    Contra,  Fridley  v. 

11.  Donations  to  Public  or  Private  Enterprises.      Bovven,  87  111.  151. 

—  Robertson  v.  Buffalo  County  Nat.  Bank,  40  Iowa.  —  Mills  County  Nat.  Bank  v.  Perry, 

Neb.  235.    See  also  McCrory  v.  Chambers,  48  72  Iowa  15,  2  Am.  St.  Rep.  228;  Waterloo 

111.  App.  445.  First  Nat.  Bank  v.  Elmore,  52  Iowa  541. 

12.  Agreement  to  Furnish  Fire  Insurance. —  Louisiana.  —  State  Nat.  Bank  v.  Flathers,  45, 
Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  120.  La.  Ann.  75,  40  Am.  St.  Rep.  216. 
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Bank  May  Plead  Ultra  Vires.  —  Whatever  divergence  of  opinion  may  arise  on 
this  question  from  conflicting  adjudications  in  some  of  the  state  courts,  in  the 
Supreme  Court  of  the  United  States  it  is  settled  that  a  national  bank  has  the 
right  to  plead  its  want  of  power;  that  is  to  say,  to  assert  the  nullity  of  an  act 
which  is  ultra  vires.1 

Cannot  Repudiate  Contract  and  Retain  Its  Fruits.  —  But  a  national  bank  which  has 
entered  into  a  contract  not  authorized  by  law  cannot  repudiate  the  contract 
and  at  the  same  time  retain  its  fruits.* 

3.  Acting  as  Agent  or  Broker  —  a.  Dealing  in  Government  Bonds.  — A 
national  bank  may  engage  in  the  business  of  buying,  selling,  and  exchanging 
for  others  government  bonds.3 

b.  Dealing  in  Other  Bonds  and  Stocks.  —  But  it  cannot  act  as  agent 
in  buying  and  selling  other  bonds  or  stocks,  or  negotiable  paper.4 

c.  DEALING  IN  MORTGAGES.  —  Selling  mortgages  on  commission  is  not 
within  the  scope  of  a  national  bank's  powers.5 

d.  Loaning  Money.  —  Nor  can  such  bank  act  as  a  broker  in  loaning  the 
money  of  others.0 


Massachusetts.  —  National  Pemberton  Bank 
v.  Porter,  125  Mass.  333,  28  Am.  Rep.  235; 
Atlas  Nat.  Bank  v.  Savery,  127  Mass.  75,  34 
Am.  Rep.  345;  Corcoran  v.  Batchelder,  147 
Mass.  541;  Prescott  Nat.  Bank  v.  Butler,  157 
Mass.  548. 

Michigan. — Grand  Rapids  Fifth  Nat.  Bank 
v.  Pierce,  117  Mich.  376. 

Minnesota.  —  Merchants'  Nat.  Bank  v.  Han- 
son, 33  Minn.  40,  53  Am.  Rep.  5.  Contra, 
Rochester  First  Nat.  Bank  v.  Pierson,  24  Minn. 

140,  31  Am.  Rep.  341;  Farmers,  etc.,  Bank 
v.  Baldwin,  23  Minn.  198,  23  Am.  Rep. 
683. 

Mississippi.  —  Lexington  v.  Union  Nal. 
Bank,  75  Miss.  1. 

Missouri.  —  Thornton  v.  National  Exch. 
Bank,  71  Mo.  221;  Trenton  First  Nat.  Bank  v. 
Gillian,  72  Mo.  77;  Wherry  v.  Hale,  77  Mo. 
20;  Hall  v.  Farmers,  etc.,  Bank,  145  Mo.  418; 
Riesterer  v.  Horton  Land,  etc.,  Co.,  160  Mo. 

141.  Contra,  Matthews  v.  Skinker,  62  Mo. 
329.  21  Am.  Rep.  425. 

Nebraska.  —  Scofield  v.  Stale  Nat.  Bank,  9 
Neb.  316,  31  Am.  Rep.  412.  Contra,  Richards 
v.  Kounue,  4  Neb.  200. 

New  Jersey.  —  Graham  v.  National  Bank,  32 
N.  J.  Eq.  804. 

New  York. — Walden  Nat.  Bank  v.  Birch, 
130  N.  Y.  221,  affirming  55  Hun  (N.  Y.)  606; 
Atlantic  Stale  Bank  v.  Savery,  82  N.  Y.  291; 
Simons  v.  Union  Springs  First  Nat.  Bank,  93 
N.  Y.  272;  Buffalo  German  Ins.  Co.  v.  Buffalo 
Third  Nat.  Bank,  (Supm.  Ct.  Spec.  T.)  19 
Misc.  (N.  Y  )  564. 

North  Carolina.  —  Oldham  v.  Wilmington 
First  Nat.  Bank,  85  N.  Car.  240. 

Ohio.  —  Allen  v.  Xenia  First  Nat.  Bank,  23 
Ohio  St.  97. 

Pennsylvania.  —  Montgomery  Nat.  Bank  v. 
McCleaster,  2  Pa.  Dist.  546;  Allen  v.  Warren 
First  Nat.  Bank,  127  Pa.  St.  51,  14  Am.  St.  Rep. 
829;  Wintin  v.  Little,  94  Pa.  St.  64.  Contra, 
Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am.  Rep. 
699;  Woods  v.,  People's  Nat.  Bank,  83  Pa. 
St.  57. 

South  Dakota.  —  Pierre  First  Nat.  Bank  v. 
Smith,  8  S.  Dak.  7. 

Texas. — Cameron  v.  Decatur  First  Nat. 
Bank,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep.  178, 
affirming  4  Tex.  Civ.  App.  309. 


Contra.  —  Lazear  v.  National  Union  Bank, 

52  Md.  78. 

1.  Bank  May  Plead  Ultra  Vires.  —  California 

Nai.  Bank  v.  Kennedy,  167  U.  S.  362;  Concord 
First  Nat.  Bank  v.  Hawkins,  174  I  .  S.  364,  re- 
versing (C.  C.  A.)  79  Fed.  Rep.  51;  Weckler  v. 
Hagersiown  First  Nat.  Bank,  42  Md.  581,  20 
Am.  Rep.  95;  Dresser  v.  Trader's  Nat.  Bank, 
165  Mass.  120;  Norton  v.  Derry  Nat.  Bank,  61 
N.  H.  58g,  60  Am.  Rep.  335;  Anderson  v. 
Grand  Forks  First  Nat.  Bank,  5  N.  Dak.  451. 

2.  Bank  Cannot  Repudiate  Contract  and  Retain 
Its  Fruits.  —  Merchant's  Nat.  Bank  v.  Slate 
Nal.  Bank,  10  Wall.  (U.  S.)  604,  reversing  3 
Cliff.  (U.  S.)  205,  17  Fed.  Cas.  No.  9,449; 
Decatur  Firsl  Nat.  Bank  v.  Priest,  50  111.  321; 
Cooper  v.  Washington  First  Nat.  Bank,  40 
Kan.  5;  Logan  County  Nat.  Bank  v.  Town- 
send,  (Ky.  1887)  3  S.  W.  Rep.  122,  affirmed  139 
U.  S.  67;  Attleborough  Nat.  Bank  v.  Rogers, 
125  Mass,  339;  Norton  v.  Derry  Nat.  Bank,  61 
N.  H.  589,  60  Am.  Rep.  334;  Carr  v.  National 
Bank,  etc.,  Co.,  167  N.  Y.  375,  affirming  43  N. 
Y.  App.  Div.  10;  Anderson  v.  Grand  Forks 
First  Nat.  Bank,  5  N.  Dak.  451;  Greenville 
First  Nat.  Bank  v.  Greenville  Oil,  etc.,  Co., 
24  Tex.  Civ.  App.  645. 

3.  May  Deal  in  Government  Bonds.  —  Leach  v. 
Hale,  31  Iowa  69,  7  Am.  Rep.  112;  Yerkes  v. 
National  Bank,  69  N.  Y.  382,  25  Am,  Rep.  208; 
Van  Leuven  v.  Kingston  First  Nat.  Bank,  54 
N.  Y.  671,  affirming  6  Lans.  (N.  Y.)  373. 

4.  Cannot  Deal  in  Other  Bonds  and  Stocks  and 
Negotiable  Paper.  —  Grand  Forks  First  Nai. 
Bank  v.  Anderson,  172  U.  S.  573,  affirming  5 
N.  Dak.  451,  6  N.  Dak.  497;  Weckler  v. 
Hagerstown  First  Nat.  Bank,  42  Md.  581,  20 
Am.  Rep.  95;  Baltimore  Third  Nat.  Bank  v. 
Boyd,  44  Md.  47,  22  Am.  Rep.  35:  L'Herbeite 
v.  Pittsfield  Nat.  Bank,  162  Mass.  137,  44  Am. 
St.  Rep.  354;  Allentown  First  Nat.  Bank  v. 
Hoch,  89  Pa.  St.  324,  33  Am.  Rep.  769;  Smith 
v.  Philadelphia  Nat.  Bank,  1  Walk.  (Pa.)  318; 
Searle  v.  Montrose  First  Nat.  Bank,  2  Walk. 
(Pa.)  395. 

5.  Cannot  Sell  Mortgages  on   Commission.  — 

Farmers',  etc.,  Nat.  Bank  v.  Smith,  77  Fed. 
Rep.  129,  40  U.  S.  App.  690. 

6.  Cannot  Act  as  Agent  in  Loaning  Money.  — 
Grow  v.  Cockrill,  63  Ark.  418;  Keyser  v.  Hilz, 
2  Mackey  (D.  C.)  523. 
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e.  Obligation  to  Account  for  Proceeds.  —  Yet  having  lawfully 
received  property,  a  national  bank  must  account  for  it  or  its  proceeds,  not- 
withstanding an  ultra  vires  agreement,  as  in  the  case  of  a  deposit  to  invest 
the  amount  in  coupon  bonds,1  or  in  the  case  of  notes  or  merchandise  received 
as  collateral  security  to  sell  the  same  and  collect  the  claim  out  of  the  proceeds.2 

/.  Financial  Agent  of  Government.  —  The  statute  makes  provision 
for  national  banks  acting  as  financial  agents  of  the  government.3 

4.  Borrowing  Money  —  a.  Implied  Power. — While  the  power  to  borrow 
money  or  to  give  notes  is  not  expressly  given  by  the  act,  the  business  of  the 
bank  being  to  lend,  not  to  borrow  mone}',  to  discount  the  notes  of  others,  not 
to  get  its  own  discounted,4  yet  the  grant  of  "  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of  banking  "  *  necessarily  implies 
the  right  of  the  bank  to  incur  liabilities  in  the  regular  course  of  its  business  6 
and  to  borrow  money  when  necessary  for  its  banking  business.7 

b.  Extent  of  Power.  —  The  legal  power  of  a  bank  to  borrow  money 
does  not  depend  upon  any  exigency,  or  upon  the  existence  of  a  critical  con- 
dition of  its  affairs,  or  upon  an  actual  necessity  for  the  immediate  use  of  the 
sum  borrowed.  It  may  borrow  money  to  conduct  and  carry  on  the  business 
of  banking,  and  for  the  express  purpose  of  lending  the  money  borrowed, 
either  by  discounting  the  notes,  bills,  etc.,  of  others,  or  on  personal  security, 
with  a  view  to  profit  by  the  transaction. H 


1.  Must  Account  for  Deposit  Received  to  Be  In- 
vested.—  L'Herbetle  v.  Pittsfield  Nat.  Bank, 
162  Mass.  137,  44  Am.  St.  Rep.  354.  But  see 
Keyser  v.  Hitz,  2  Mackey  (D.  C.)  523 ;  William- 
son v.  Mason.  12  Hun  (N.  Y.)  97.  And  see  gen- 
erallv  the  title  Ultra  Vires. 

Allentown  First  Nat.  Bank  v.  Hoch,  89  Pa. 
St.  324,  33  Am.  Rep.  769,  was  an  action  against 
a  national  bank  on  a  receipt  given  to  the  plain- 
tiff, signed  by  the  president  of  the  bank,  which 
acknowledged  the  receipt  of  a  certain  sum 
"  to  be  invested  "  in  certain  municipal  bonds, 
"  interest  on  said  deposit  to  be  allowed  from 
this  date  and  to  be  accounted  for  on  demand." 
The  money  was  deposited  to  the  individual 
account  of  a  third  person,  to  be  invested  in 
such  bonds.  It  was  held  that  the  primary  ob- 
ject of  the  contract  was  the  purchase  of  muni- 
cipal bonds,  and  as  such  it  was  ultra  vires,  and 
the  bank,  never  having  received  the  money, 
was  not  liable. 

2.  Must  Account  for  Proceeds  of  Property  Sold 
as  Agent.  —  Grand  Forks  First  Nat.  Bank  v. 
Anderson,  172  U.  S.  573,  affirming  5  N.  Dak. 
451.  6  N.  Dak.  497. 

Thus,  in  Decatur  First  Nat.  Bank  v.  Priest, 
50  111.  321,  where  a  national  bank  had  advanced 
a  sum  of  money  to  the  owner  of  a  lot  of 
whiskey,  and  was  employed  by  him  to  ship 
and  sell  the  whiskey  on  commission  and  retain 
out  of  the  proceeds  the  money  advanced  and 
a  reasonable  commission,  the  fact  that  the 
contract  was  ultra  vires  was  held  to  be  no  de- 
fense to  a  suit  to  recover  the  balance  though  the 
bank  could  not  have  been  held  liable  for  negli- 
gence in  the  performance  of  the  contract. 

3.  Financial  Agents  of  Government.  —  Rev. 
Stat.  U.  S.,  §  5153- 

4.  Implied  Power  to  Borrow  Money.  —  Western 
Nat.  Bank  v.  Armstrong,  152  U.  S.  351.  But 
see  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S. 
618. 

5.  Rev.  Stat.  U.  S.,  §  5136,  subdiv.  7. 

6.  Charlotte  First  Nat.  Bank  v.  National 
Exch.  Bank,  92  U.  S.  127;  Western  Nat.  Bank 


v.  Armstrong,  152  U.  S.  346;  Nebraska  -'. 
Orleans  First  Nat.  Bank,  88  Fed.  Rep.  947; 
Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  618; 
Hanover  Nat.  Bank  Burlingarne  First  Nat. 
Bank,  (C.  C.  A.)  109  Fed.  Rep.  421. 

7.  May  Borrow  Money  in  Regular  Course  of 
Business.  —  Aldrich  v.  Chemical  Nat.  Bank, 
176  U.  S.  618;  Westerrt  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346;  Armstrong  v.  Chemical 
Nat.  Bank.  (C.  C.  A.)  S3  Fed.  Rep.  ^..affirm- 
ing 76  Fed.  Rep.  339;  Williams  v.  American 
Nat.  Bank,  (C.  C.  A.)  85  Fed.  Rep.  376;  Ne- 
braska v.  Orleans  First  Nat.  Bank,  88  Fed. 
Rep.  947;  National  Bank  of  Commerce  v. 
National  Bank.  30  Fed.  Cas.  No.  18,310;  City 
Nat.  Bank  v.  Chemical  Nat.  Bank.  52  U.  S. 
App.  209.  See  also  Chemical  Nat.  Bank  v. 
Armstrong,  (C.  C.  A.)  59  Fed.  Rep.  372,  65 
Fed.  Rep.  573. 

Rediscounting.  —  A  national  bank  may  bor- 
row money  by  rediscounting  its  Dills  receiva- 
ble. U.  S.  National  Bank  v.  Little  Rock  First 
Nat.  Bank,  49  U.  S.  App.  73. 

Giving  Certificate  of  Deposit  for  Credit.  —  A 
national  bank  has  power  to  borrow  money  on 
call  for  the  purpose  of  its  business,  bv  giving 
a  certificate  of  deposit  to,  and  receiving  a 
credit  for  the  amount  from,  the  le  nder  bank. 
Armstrong  v.  Chemical  Nat.  Bank,  (C.  C.  A.) 
83  Fed.  Rep.  556,  affirming  76  Fed.  Rep.  339. 

8.  Extent  of  Power  to  Borrow  Money.  — 
National  Bank  of  Commerce  v.  National  Bank, 
30  Fed.  Cas.  No.  18,310;  Aldrich  v.  Chemical 
Nat.  Bank,  176  U.  S.  618. 

Borrowing  to  lend  to  Officer  of  Bank. —  The 
president  of  the  defendant  national  bank,  being 
largely  interested  in  a  railroad,  and  being 
unable  to  secure  a  loan  therefor  from  his  own 
bank,  applied  to  the  plaintiff  bank  for  a  loan 
and  was  informed  that  the  loan  could  not  be 
made,  to  him  individually,  as  the  bank  was 
near  the  limit  allowed  by  law  for  individual 
loans,  but  that  the  amount  needed  could  be 
deposited  with  the  defendant  bank  if  desired. 
This  proposition  was  accepted,  and  it  was 
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,  .  EFFECT  OF  ULTRA  VIRES  ACT.  —  Where  a  valid  loan  is  made  to  a 
nation, il  bank,  a  recovery  in  an  action  against  it  for  money  loaned  cannot  be 
-K  lV  it  il  on  the  gtound  that  a  certificate  of  stock  was  issued  as  collateral 
security  for  such  loan  without  authority  of  law.1 

5.  Issuing  Certificates  of  Deposit  —  Right  to  issue.  —  A  certificate  of  deposit  in 
the  usual  form,  issued  in  the  ordinary  course  of  business,  and  not  designed  or 
adapted  to  circulate  as  money,  is  not  a  post  note  within  the  meaning  of  the 
statute2  prohibiting  the  issue  of"  post  notes"  or  any  notes  to  circulate  as 
money  other  than  such  as  are  authorized  by  the  statute.3 

6.  Certifying  Checks  —  Unlawful  Certification  of  Cheok.  —  While  it  is  made  unlaw- 
ful to  certify  a  check  when  the  drawer  has  not  on  deposit  at  the  time  an 
amount  of  money  equal  to  the  amount  specified  in  the  check,  yet  it  is 
expressly  declared  by  law  that  a  check  so  certified  by  a  duly  authorized  officer 
.shall  be  a  good  and  valid  obligation  against  the  association.4  And  a  viola- 
tion of  the  law  does  not  preclude  the  bank  from  enforcing  collaterals  pledged 
to  secure  the  debt  arising  on  the  certification.5 

7.  Circulating  Notes.  —  The  statutes  provide  for  obtaining,  issuing,  secur- 
ing," and  redeeming  7  circulating  notes,  and  for  the  purchase,  deposit,  transfer, 
registry,  examination,  and  custody  of  government  bonds  to  secure  such  cir- 
culation.8 Penalties  for  the  wrongful  issue,  imitation,  or  defacement  of  such 
circulating  notes  are  also  provided,9  as  well  as  restrictions  on  their  u«e.10 

8.  Collections  —  Rights  and  Liabilities.  —  National  banks  may  engage  in  the 
business  of  collecting  notes,  checks,  bills  of  exchange,  and  other  evidences  of 
debt,  as  an  incident  of  the  banking  business,  although  the  authority  is  not 
expressly  mentioned  in  the  National  Bank  Act,  and  they  are  liable  for  negli- 
gence therein  to  the  same  extent  as  other  banks  and  collecting  agents.11 

9.  Contracts  of  Guaranty  or  Suretyship  —  a.  Loan  of  Credit  in  General. 
—  A  national  bank  has  no  power  to  lend  its  credit  by  guaranteeing  the 
debt  of  another  solely  for  his  benefit,12  or  by  guaranteeing  a  letter  of 

agreed  that  the  deposit  should  draw  interest  Nicholas  Nat.  Bank,  113  N.  Y.  325.  affirming 

at  six  per  cent.,  and  that  collateral  should  be  47  Hun  (N.  Y.)  621. 

deposited  as  security.    The  loan  was  duly  Authority  of  Officers  to  Certify  Checks.  —  See 

made,  and  the  defendant  bank  paid  interest  supra,  this  title,  Officers  and  A  gents  —  Authority 

thereon  at  two  separate  times,  and  subse-  and  Powers. 

quently  failed.    It  was  held,  in  a  suit  to  re-  See  further  the  title  Checks,  vol.  5,  pp.  1050- 

cover  the  amount  of  such  loan,  that  the  deposit  1056. 

or  loan  was  within  the  scope  of  the  defend-  6.  Circulating   Notes.  —  Rev.    Slat.    U.  S., 

ant's  powers,  and  it,  and  not  its  president,  51 57-5167,  5171-518^ 

was  liable  therefor.    Eastern  Townships  Bank  7.  Rev.  Stat.  U.  S.,  §§  5195,  5196;  Act  July 

v.  Vermont  Nat.  Bank,  22  Fed.  Rep.  186.  12,  1882,  22  U.  S.  Stat,  at  L.  1O3,  c.  290,  §  6; 

1.  Security  Given  Without  Authority  Does  Not  Act  July  28,  1892,  27  U.  S.  Stat,  at  L.  322,  c. 
Invalidate  Loan.  —  Williams  v.  American  Nat.  317. 

Bank,  (C.  C.  A.)  85  Fed.  Rep.  376.    See  also  8.  Rev.  Stat.  U.  S.,  §§  5158-5167. 

infra,    this    section,    Limit   of  Indebtedness;  9.  Rev.  Stat.  U.  S.,  |§  5183,  5184,  5187-51S9. 

Loans  and  Discounts.    And  as  to  powers  of  10.  Rev.  Stat.  U.  S.,  §t$  5196,  5203,  5206,  5207. 

banks  generally  to  borrow  money,  see  the  title  11.  Rights  and  Liabilities  as  Collecting  Agents. 

Banks  and  Banking,  vol.  3,  p.  796.  —  Logan  County  Nat.  Bank  v.  Townsend,  13Q 

2.  Rev.  Stat.  (J.  S.,  §  5183.  U.  S.'  67;    Keyes  v.   Hardin  Bank,   52  Mo. 

3.  May  Issue  Certificates  of  Deposit. —  Riddle  App.  323;  Hanson  v.  Heard,  69  N.  H.  190; 
v.  Butler  First  Nat.  Bank,  27  Fed.  Rep.  503;  Yerkes  v.  National  Bank,  69  N.  Y.  3S6,  25  Am. 
Hunt,  Appellant,  141  Mass.  515;  Logan  Nat.  Rep.  208;  White  v.  Cincinnati  Third  Nat. 
Hank  v.  Williamson,  1  Ohio  Cir.  Dec.  395,  2  Bank,  7  Ohio  Dec.  (Reprint)  666,  4  Cine.  L. 
Ohio  Cir.  Ct.  118.  Bui.  791;  Mound  City  Paint,  etc.,  Co.  v.  Com- 

"Post  Notes  "  Defined.  —  See  the  title  Bank-  mercial  Nat.  Bank,  4  Utah  353. 

notes,  vol.  3,  p.  772.  As  to  the  liability  of  banks  as  collecting 

Certificates  of  Deposit.  —  See  the  title  Certifi-  agents,  see  the  title  Banks  and  Banking,  vol. 

gates  of  Deposit,  vol.  5,  p.  801.    See  also  the  3,  pp.  802-818. 

title  Bills  of   Exchange    and   Promissory  12.  Cannot  Make  Accommodation  Guaranty  of 

Notes,  vol.  4,  p.  65.  Debt.  —  Johnston  v.  Charlottesville  Nat.  Bank, 

4.  Rev.  Stat.  U.  S.,  §  5208.  3  Hughes  (U.  S.)  657,  13  Fed.  Cas.  No.  7.425; 

5.  Collaterals  Pledged  to  Secure  Check  Are  En-  Seligman  v.  Charlottesville  Nat.  Bank,  3 
forceable. —  Thompson  v.  St.  Nicholas  Nat.  Hughes  (U.  S.)  647,  21  Fed.  Cas.  No.  12,642; 
Bank,  146  U.  S.  240,  affirming  Thompson  v.  St.  Flannagan  v.  California  Nat.  Bank,  56  Fed. 

376  Volume  XXI. 


Powers,  Functions, 


NATIONAL  BANKS. 


and  Dealings. 


credit,1  or  by  making  2  or  indorsing  drafts  or  notes  for  the  accommodation 
of  another,3  or  by  becoming  security  for  the  performance  of  a  contract  by 
another,4  though  collateral  security  is  deposited  with  the  bank  to  cover  the 
liability,5  unless  the  bank  was  to  receive  and  did  receive  benefit  therefrom.0 

b.  PROMISE  TO  Pay  DRAFTS.  —  A  national  bank  cannot  loan  its  credit  by 
promising  to  pay  drafts  drawn  on  it  where  it  has  no  security  or  funds  on 
deposit  to  meet  them;  7  but  it  may  make  a  valid  oral  acceptance  of  a  check, 
or  a  valid  oral  promise  to  pay  it,  where  at  the  time  there  are  sufficient  funds 
of  the  drawer  in  the  bank's  possession  to  meet  it,8  and  it  may  make  a  valid 
conditional  acceptance  of  a  check  by  promising  to  pay  it  whenever  a  draft  left 
with  the  bank  for  collection  by  the  drawer,  and  sufficient  in  amount  for  the 
purpose,  shall  have  been  paid.*  So  it  may  make  a  valid  contract  to  protect 
the  checks  of  a  depositor  to  a  certain  amount,  in  consideration  of  the  deposit 
of  negotiable  railroad  bonds  as  security;  nor  is  such  contract  rendered  invalid 
by  the  subsequent  certification  of  such  checks  by  the  bank  when  the  depositor 
had  no  deposit  or  funds  on  hand  to  pay  such  checks. 10 

c  Transfers  of  Negotiable  Paper  in  Ordinary  Course  of  Busi- 
ness. —  But  a  national  bank  may  indorse  or  guarantee  negotiable  paper  on 
transferring  or  discounting  it  in  the  ordinary  course  of  business. 11 

d.  Effect  of  Ultra  Vires  Act. — And  notwithstanding  a  loaning  of 

Rep.  959;  Bowen  v.  Needles  Nat.  Bank,  S7 
Fed.  Rep.  430,  (C.  C.  A.)  94  Fed.  Rep.  925; 
Groos  v.  Brewster,  (Tex.  Civ.  App.  1900)  55  S. 
W.  Rep.  590. 

The  plaintiff  bought  a  mortgage  bond  from 
a  national  bank,  either  knowing  or  having 
sufficient  reason  to  believe  that  the  bank  was 
acting  merely  as  a  broker.  After  the  purchase 
he  accepted  a  guaranty  from  the  bank  against 
a  loss  which  might  be  sustained  owing  to  prior 
incumbrances  on  the  premises.  The  cashier, 
in  making  ihe  guaranty,  acted  wholly  without 
authority,  the  plaintiff  relying  on  the  assump- 
tion that  the  act  was  within  the  scope  of  his 
ordinary  duties.  The  bank  received  no  part  of 
the  proceeds  of  the  sale  of  the  bond,  and  did 
not  profit  to  any  extent  by  the  unauthoiized 
act  of  its  cashier.  It  was  held  that  the  bank 
was  not  bound  by  the  guaranty,  and  was  not 
estopped  from  denying  the  cashier's  authority 
to  execute  it.  Farmers',  etc.,  Nat.  Bank  v. 
Smith,  77  Fed.  Rep.  129. 

1.  Cannot  Guarantee  Letter  of  Credit.  —  Selig- 
man  v.  Charlottesville  Nat.  Bank,  3  Hughes 
(U.  S.)  647,  21  Fed.  Cas.  No.  12,642. 

2.  Cannot  Make  Accommodation  Draft.  —  John- 
ston v.  Charlottesville  Nat.  Bank,  3  Hughes 
(U.  S.)  657,  13  Fed.  Cas.  No.  7,425;  Bowen  v. 
Needles  Nat.  Bank,  (C.  C.  A.)  94  Fed.  Rep. 
925,  affirming  &7  Fed.  Rep.  430. 

3.  Cannot  Make  an  Accommodation  Indorsement. 
—  Blair  v.  Mansfield  First  Nat.  Bank,  2  Flipp. 
(U.  S.)  in,  3  Fed.  Cas.  No.  1,485;  National 
Bank  of  Commerce  u.  Atkinson,  55  Fed.  Rep. 
465;  National  Bank  v.  Wells,  79  Hun  (N.  Y.) 
498,  reversing  15  Hun  (N.  Y.)  51. 

4.  Cannot  Become  Security  for  Performance  of 
Contract. —  Thilmany  v.  Iowa  Paper  Bag  Co., 
108  Iowa  333;  Knickerbocker  v.  Wilcox,  83 
Mich.  200,  21  Am.  St.  Rep.  595;  Norton  v. 
Derry  Nat.  Bank,  61  N.  H.  589,  60  Am.  Rep. 
334;  Bushnell  v.  Chautauqua  County  Nat. 
Bank,  74  N.  Y.  290. 

5.  Deposit  of  Collateral  Security  Immaterial.  — 
Seligman  v.  Charlottesville  Nat.  Bank,  3 
Hughes  (U.  S.)  647,  21  Fed.  Cas.  No.  12,642. 

6.  Receipt  of  Benefit  by  Bank  Essential.  — 


Greenville  First  Nat.  Bank  v.  Greenville  Oil, 
etc.,  Co.,  24  Tex.  Civ.  App.  645;  American 
Nat.  Bank  v.  National  Wall-Paper  Co.,  (C.  C. 
A.)  77  Fed.  Rep.  85. 

In  Greenville  First  Nat.  Bank  v.  Greenville 
Oil,  etc. ,  Co.,  24  Tex.  Civ.  App.  645,  a  national 
bank  guaranteed  a  feed  bill  under  an  agree- 
ment whereby  the  debtor  became  a  depositor 
of  the  bank  and  gave  a  mortgage  on  his  herd 
of  cattle  to  cover  such  liability  and  advances. 
The  bank,  having  received  the  proceeds  of 
the  sale  of  the  cattle,  was  held  to  be  liable  on 
its  guaranty. 

7.  Promise  to  Pay  Draft  When  Not  in  Funds 
Invalid.  —  A  promise  by  a  national  bank  to  the 
drawee  of  drafts  held  by  the  bank  for  collec- 
tion, that  if  the  drawee  would  pay  such  drafts 
the  bank  would  pay  the  drawee's  drafts  on  the 
drawers  for  the  amount  he  claimed,  such 
drafts  to  be  overdrawn,  is  unenforceable  as  a 
loaning  of  credit.  Groos  v.  Brewster,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  590. 

A  national  bank  is  not  bound  by  the  promise 
by  its  cashier  to  pay  a  prospective  draft  to  be 
drawn  on  one  of  its  customers  from  whom  the 
bank  expects  to  have  funds  to  meet  the  draft. 
Flannagan  v.  California  Nat.  Bank,  56  Fed. 
Rep.  959. 

Contra.  —  In  Hutchins  v.  National  Bank,  128 
N.  Car.  72,  the  defendant  national  bank  was 
held  liable  on  its  agreement  to  pay  a  draft 
drawn  by  the  plaintiff  on  a  certain  firm  for 
goods  shipped  to  such  firm,  where  such  ship- 
ment was  made  in  reliance  upon  the  agree- 
ment of  the  bank. 

8.  Oral  Acceptance  of  Check. —  Merchants' 
Nat.  Bank  v.  Wheeling  First  Nat.  Bank,  7  W. 
Va.  544. 

9.  Conditional  Acceptance  of  Checks. —  Mer- 
chants' Nat.  Bank  v.  Wheeling  First  Nat. 
Bank,  7  W.  Va.  544. 

10.  Contract  to  Protect  Checks. — Thompson  v. 
St.  Nicholas  Nat.  Bank,  113  N  Y.  325,  affirm- 
ing 47  Hun  (N.  Y.)  627. 

11.  May  Guarantee  Paper  on  Transfer  in  Ordi- 
nary Course  of  Business.  —  Commercial  Nat. 
Bank  v.  Pirie,  (C.  C.  A.)  82  Fed.  Rep.  799; 
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ci edit  by  guaranteeing  a  contract  for  another  is  ultra  vires,  a  recovery  may 
be  had  against  the  bank  on  such  guaranty  to  the  extent  of  benefits  which 
ha\e  been  received  by  the  bank  from  the  contract  of  guaranty.1 

10.  Dealing  in  Bills  and  Notes.  —  The  questions  of  the  discounting  or  pur- 
chase of  bills  and  notes  3  and  the  indorsement  and  transfer  thereof,3  as  well 
as  the  power  to  act  as  agent  in  their  sale,4  are  treated  elsewhere  in  this 
section. 

11.  Dealing  in  Bonds  —  a.  Government  and  Corporate  Bonds. —  It  has 
been  already  seen  that  a  national  bank  has  implied  power  to  deal  in  govern- 
ment bonds.3 

b.  Interest  Coupons. — Interest  coupons,  under  seal,  attached  to 
municipal  bonds,  are  evidences  of  debt  in  the  nature  of  promissory  notes,  and 
are  not  within  the  prohibition. 6 

c.  Effect  of  Ultra  Vires  Acts.  —  While  national  banks  have  no  right 
to  deal  in  corporate  bonds,  yet  it  is  no  defense  to  a  suit  by  a  national  bank  on 
such  bonds  that  the  bank  had  no  power  under  its  charter  to  purchase  them.7 
And  where  a  bank  has  purchased  such  bonds  under  an  agreement  to  resell 
them  to  the  seller  at  the  same  or  a  smaller  price,  it  cannot  retain  the  bonds 
and  refuse  to  perform  its  agreement.8 

12.  Dealing  in  Coin. — The  statute  Expressly  Provides  that  national  banks  may 
buy  and  sell  coin  and  bullion.9 

Pledge  of  Coin.  —  A  national  bank  having  coin  in  pledge  may  sell  and  assign 
its  special  property,  in  which  case  the  assignee  will  become  vested  with  the  legal 
rights  of  the  assignor.10 

13.  Dealing  in  Stocks  — Bank's  Own  Shares. — The  power  of  a 
national  bank  to  deal  in  its  own  shares,  and  the  rights  and  liabilities  of  the 
parties  growing  out  of  such  transactions,  are  treated  elsewhere  in  this  title.11 

b.  Stocks  of  Other  Corporations  —  (i)  Purchase  as  Investment. — 
While  dealing  in  stocks  of  other  corporations  is  not  expressly  prohibited,  such 
prohibition  is  implied  from  a  failure  to  grant  the  power,  wherefore  a  purchase 
as  an  investment  or  speculation  is  ziltra  vires  and  void,12  and  an  agreement  to 
purchase  is  not  enforceable. 13 

People's  Bank  v.  Manufacturers'  Nat.  Bank,  4.  See  supra,  this  section,  Acting  as  Agent  or 
ioi  U.  S.  181;  Bowen  v.  Needles  Nat.  Bank,  Broker. 

(C.  C.  A.)  94  Fed.  Rep.  925;  Hanover  Nat.  5.  Bank  May  Deal  in  Government  Bonds.  —  See 
Bank  :■.  Burlingame  First  Nat.  Bank,  (C.  C.  supra,  this  section,  Acting  as  Agent  or  Broker. 
A.)  109  Fed.  Rep.  421;  Thomas  v.  City  Nat.  6.  May  Deal  in  Interest  Coupons.  • — North  Ben- 
B-ink.  40  Neb.  501,  46  Neb.  861.  nington  First  Nat.   Bank  v.  Bennington,  16 

1.  Bank  Liable  for  Benefits  Received  on  Ultra      Blatchf.  (U.  S.)  53,  9  Fed.  Cas.  No.  4,807. 
Vires  Contract. — -Norton  v.  Derry  Nat.  Bank,         7.  Lexington  v.  Union  Nat.  Bank,  75  Miss.  1. 
61  N.  H    589,  60  Am.  Rep.  335.    See  also        8.  Having    Retained    Bonds,   Must  Perform 
People's  Bank  v.  National  Bank,  101  U.  S.  181 ;      Agreement. —  Logan    County    Nat.    Bank  v. 
Boaen  v.  Needles  Nat.  Bank,  (C  .  C.  A.)  94      Townsend,  139  U.  S.  67. 

Fed.  Rep.  925;  American  Nat.  Bank  v.  National         9.  May   Deal    in  Coin.  —  Rev.  Stat.  U.  S., 
Wall-Paper  Co.,  (C.  C.  A.I  77  Fed.  Rep.  85;      §  5136,  subdiv.  7;  Merchants'  Nat.  Bank  v. 
Groos  v.  Brewster,  (Tex.  Civ.  App.  1900)  55  S.      State  Nat.  Bank,  10  Wall.  (U.  S.)  643. 
W.  Rep.  590;  Greenville  First  Nat.  Bank  v.         10.  Pledge  of  Coin. — Merchants' Nat.  Bank  f. 
Greenville  Oil,  etc.,  Co.,  24  Tex  Civ.  App  645.      State  Nat.  Bank,  10  Wall.  (U.  S.)  643. 

Guaranty  of  Check  for  Clearing  house  Purposes.  11.  Bank's  Own  Shares  —  See  supra,  this  title, 
—  Even  if  a  guaranl  y  of  checks  by  one  national  Capital  Stock  and  Shareholders  —  Sale  and 
bank  to  another  for  clearing-house  purposes      Transfer  of  Stock. 

is  ultra  vires,  this  fact  will  not  avail  the  drawers  Dealing  in  Stocks  as  Agent  or  Broker. —  See 
of  a  check  who  are  not  parties  to  the  guaranty  supra,  this  section,  Acting  as  Agent  or  Broker. 
when  charged  with  liability  to  the  bank,  12.  Purchase  of  Stock  in  Other  Corporations  as 
which,  in  compliance  with  such  guaranty,  had  Investment  Is  Void.  —  Charlotte  First  Nat.  Bank 
paid  the  checks  and  become  an  assignee  v.  National  Exch.  Bank,  92  U.  S.  126;  Cali- 
thereof  after  the  drawee  became  insolvent.  fornia  Sav.  Bank  v.  Kennedy,  167  U.  S.  362; 
Voltz  v.  National  Bank,  158  111.  532,  affirming  Concord  First  Nat.  Bank  v.  Hawkins,  174 
57  111.  App.  360.  U.  S.  364,  reversing  79  Fed.  Rep.  51;  Baker  v. 

2.  See  infra,  this  section,  Leans  and  Bis-  Old  Nat.  Bank,  86  Fed.  Rep.  1008;  Chemical 
counts.  Nat.  Bank  v.  Havermale,  120  Cal.  601,  65  Am. 

3.  See    supra,,    this    section,    Contracts    of     St.  Rep.  206. 

Guaranty  or  Suretvsh.it  13.  Tillinghast  v.  Carr,  S2  Fed.  Rep.  298. 
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(2)  Taking  Stocks  as  Security  or  by  Way  of  Compromise.  —  But  a  national 
bank  has  incidental  power  to  take  stock  of  other  corporations  in  good  faith  as 
security  for  a  previous  indebtedness  or  by  way  of  compromise  of  a  doubtful 
claim  to  avert  an  apprehended  loss.    This  is  not  a  "dealing  "  in  such  stocks.1 

(3)  Liability  as  Stockholder.  —  Where  a  national  bank  has  taken  stock  of 
another  corporation  as  security  or  compromise  the  bank  may  become  liable  as 
a  stockholder.2  But  where  the  purchase  was  not  authorized  by  law,  the  want 
of  authority  to  purchase  may  be  set  up  by  the  bank  to  defeat  an  attempt  to 
enforce  against  it  the  liability  of  a  stockholder.3 

Rule  Applies  to  Stock  of  Other  Banks.  —  This  rule  applies  to  the  purchase  of  stock 
in  a  state  saviugs  bank  4  or  in  another  national  bank,5  even  though  the  holder 
has  accepted  dividends  on  such  stock.6 

14.  Deposits  —  a.  GENERAL  Deposits  • — (i)  Statutory  Provision.  —  To  re- 
ceive deposits  is  among  the  powers  specifically  delegated  to  national  banks.7 

(2)  Liability  for  Deposits.  —  There  is  no  difference  between  the  liability  of 
national  banks  and  that  of  other  banks  for  general  deposits.  The  subject  is 
treated  elsewhere  in  this  work.8 

b.  SPECIAL  DEPOSITS  —  (1)  Accommodation  of  Depositor — Power  to  Receive 
and  Liability  Therefor.  —  There  has  been  some  conflict  in  the  decisions  as  to  the 
power  of  national  banks  to  receive  special  deposits  and  as  to  their  liability 
therefor  in  case  of  loss;  but  it  is  now  well  settled  that  if  the  bank  has  been 
accustomed  to  take  deposits  of  money,  securities,  or  other  valuables,  for  the 
accommodation  of  the  depositor,  for  safe  keeping,  this  practice  being  known 
to  and  acquiesced  in  by  the  directors,  and  the  property  deposited  is  lost  by 
gross«carelessness  of  the  bank,  liability  ensues  in  like  manner  as  if  the  deposit 
had  been  authorized  by  the  bank's  charter.9 

Liability  Same  as  That  of  Other  Banks.  — -  The  liability  of  national  banks  for  such 
deposits,  as  well  as  for  deposits  placed  as  security  for  existing  or  future  loans, 
is  in  all  respects  similar  to  that  of  other  banks.10 

Implied  Authority  to  Receive  Special  Deposits.  —  It  has  been  held  further  that  the 
provisions  of  the  statute  11  that  after  the  failure  of  a  national  bank  to  pay  its 
circulating  notes,  etc.,  it  shall  not  "  prosecute  the  business  of  banking,  except 

1.  Stock  May  Be  Taken  by  Way  of  Security  or  8.  Liability  for  Deposits.  —  See  the  liile  Banks 
in  Compromise  of  Debt  — Charlotte  First  Nat.      and  Banking,  vol.  3,  p.  826  et  <,;/. 

Bank  v.  National  Exch.  Bank,  92  U.  S.  122:         9.  Liable  for  Los?  by  Gross  Negligence  of  Special 

California  Sav.  Bank  v.  Kennedy,  167  U.  S.  Deposit.  —  Carlisle  First  Nat.  Bank  v.  Graham, 

367;  Baker  v.  Old  Nat.  Bank,  86  Fed.  Rep.  100  U.  S.  699;  Chattahoochee  Nat.  Bank  v. 

1008;  Morgan  v.  King,  27  Colo.  539;  Charlotte  Schley,  58  Ga.  369;    Monmouth  First  Nat. 

First  Nat.  Bank  v.  National  Exch.  Bank,  39  Bank  v.  Strang,  28  111.  App.  325,  affirmed  138 

Md.  600;    I  oartelot  v.  Whithed,  9  N.  Dak.  467.  111.  347;  Turner  v.  Keokuk  First  Nat.  Bank, 

See  also  infra,  this  section,  Loans  and  Discounts  26  Iowa  562;  Dearborn  v.   Union  Nat.  Bank, 

—  Security  for  Loans.  58  Me.  273,  Foster  v.  Essex  Bank.  17  Mass. 

2.  Germania  Nat.  Bank  v.  Case,  99  U.  S.  479,  9  Am.  Dec.  168;  Smith  v.  Westfield  First 
628.  And  see  the  cases  cited  in  next  preced-  Nat.  Bank,  99  Mass.  605,  97  Am.  Dec.  59; 
ing  note.  Ouderkirk  v.  Central  Nat.  Bank,  119  N.  Y. 

3.  Bank  Not  Liable  as  Stockholder  When  Pur-  263;  Pattison  v.  Syracuse  Nat.  Bank,  80  N. 
Chase  Not  Authorized.  —  California  Sav.  Bank  Y.  82,  36  Am.  Rep.  582,  affirming  17  Hun  (N. 
v.  Kennedy,  167  U.S.  362;  Concord  First  Nat.  Y.)  419;  Mansfield  First  Nat.  Bank  v.  Zent, 
Bank  v.  Hawkins,  174  U.  S.  364,  reversing  79  39  Ohio  St.  105;  Lancaster  Coun t y  Nat.  Bank 
Fed.  Rep.  51;  Chemical  Nat.  Bank  v.  Haver-  v.  Smith,  62  Pa.  St.  47;  Scott  v.  National 
male,  120  Cal.  601,  65  Am.  St.  Rep.  206.  Bank,    72  Pa.  St.  471,   13    Am.    Rep.    7 1  j  ; 

4.  California  Sav.  Bank  v.  Kennedy,  167  Carlisle  First  Nat.  Bank  v.  Graham,  79  Pa. 
U.  S.  362.  St.  106,  21  Am.  Rep.  49;  Allcntown  First  Nat. 

5.  Concord  First  Nat.  Bank  v.  Hawkins,  174  Bank  o.  Rex,  89  Pa.  St.  308,  33  Am.  Rep. 
U.  S.  364,  reversing  79  Fed.  Rep.  51.  767. 

6.  Acceptance  of  Dividend  No  Estoppel.  —  Cali-  Early  Cases  Contra.  —  Lyons  First  Nat.  Bank 
fornia  Sav.  Bank  v.  Kennedy,  167  U.  S.  362;  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  19  Am. 
Chemical  Nat.  Bank  v.  Havermale,  120  Cal.  Rep.  181 ;  Wiley  v.  Brattleboro  First  Nat.  Bank, 
601,  65  Am.  St.  Rep.  206.  47  Vt.  546,  19  Am.  Rep  122. 

7.  May  Receive  Deposits.  —  Rev.  Stat.  U.  S.,  10.  See  the  title  Banks  and  Banking,  vol.  3, 
§  5136,  subdiv.  7;  Eastern  Tps.  Bank  v.  Ver-  p.  822  et  seq. 

mont  Nat.  Bank,  22  Fed.  Rep.  186.  11.  Rev.  Stat.  U.  S.,  §  5228. 
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to  receive  and  safely  keep  money  belonging  to  it,  and  to  deliver  special 
(1  posits,"  clearly  imply  that  a  national  bank,  as  a  part  of  its  legitimate  busi- 
ness,  may  receive  "  special  deposits,"  and  this  implication  is  as  effectual  as 
an  express  declaration  of  the  same  thing  would  have  been.1 

The  Term  "Special  Deposits,"  as  here  used,  includes  money,  securities,  and  other 
valuables,  delivered  to  the  bank,  to  be  specifically  kept  and  redelivered.  It 
is  not  confined  to  securities  held  by  the  bank  as  collateral  to  loans.2 

stolen  Deposits.  —  The  bank  may  make  a  lawful  agreement  to  act  as  agent  for 
the  depositor  in  recovering  his  stolen  deposit,  at  least  where  the  bank's  prop- 
er; \  was  stolen  at  the  same  time;  and  it  will  be  liable  for  want  of  proper  dili- 
gence, skill,  and  care  in  the  performance  of  such  undertaking.3 

(2)  Deposits  Made  as  Security.  —  Under  its  incidental  powers  a  national 
bank  may  receive  a  deposit  of  bonds  or  other  securities  as  collateral  security 
for  existing  debts  and  for  future  loans  and  discounts,  and  its  contract  in  such 
transaction  is  not  a  mere  gratuitous  bailment.4  Or  it  may  become  the  depos- 
itary of  a  fund  which  is  to  stand  as  security  and  be  paid  to  a  third  person 
under  certain  contingencies.5 

(3)  Deposit  of  Public  Moneys.  —  The  National  Bank  Act  makes  provision 
for  national  banks  acting  as  depositaries  of  public  moneys.6 

What  Constitutes.  —  Where,  in  pursuance  of  a  state  law,  a  national  bank 
makes  a  bid  for  the  deposit  of  state  moneys  therein,  and  becomes  the  deposi- 
tary of  such  funds,  agreeing  to  pay  interest  on  the  daily  balances,  which  are 
at  all  times  to  be  subject  to  check,  the  transaction  is  a  deposit  and  not  a  loan.7 

Power  to  Contract.  —  Under  the  power  to  "  make  contracts  "  and  to  exer- 
cise "  all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  business 
of  banking,"  a  national  bank  may  become  a  depositary  of  the  public  moneys 
and  may  lawfully  agree  to  pay  interest  on  such  deposits  and  to  give  a  bond 
for  their  security.** 

Liability.  —  And  a  national  bank  which  knowingly  receives  a  deposit  of  pub- 
lic moneys,  though  not  designated  as  a  public  depositary,  is  liable  for  such 
moneys  where  they  are  not  withdrawn  in  the  manner  required  by  law.9 

15.  Limit  of  Indebtedness  —  a.  Purpose  of  Limitation.  —  While  a 
national  bank  has  the  power  to  enter  into  contracts  and  incur  debts,  a  limita- 
tion is  placed  upon  the  extent  of  the  indebtedness  for  which  it  may  become 
liable,  in  order  to  protect  depositors  and  others  dealing  with  the  bank.10 

1.  Implied  Power  to  Receive  Special  Deposits.  — ■  8.  May  Become  Depositary  of  Public  Moneys.  — 

Carlisle  First  Nat.  Bank  v.  Graham,  100  U.  S.  Nebraska  v.  Orleans  Firsi  Nat.  Bank,  88  Fed. 

699;  Monmouth  First  Nat.  Bank  v.  Strang,  Rep.  947;  Intersiate  Nat.  Bank  v.  Ferguson, 

138  111.  347 ;  Mansfield  First  Nat.   Bank  v.  48  Kan.  732. 

Zent,  39  Ohio  St.  105.    Contra,  Wiley  v.  Brat-  9.  Liability  for  Deposits  of  Public  Moneys.  —  A 

tleboro  First  Nat.  Bank,  47  Vt.  546,  19  Am.  national    bank,  though   not  designated  as  a 

Rep.  122;  Whitney  v.  Brattleboro  First  Nat.  depositary  of  public  moneys,  which  accepts 

Bank,  50  Vt.  388,  28  Am.  Rep.  503.  deposits   by   a    postmaster   of  government 

2.  "  Special  Deposits  "  Defined.  —  Carlisle  First  moneys  is  liable  to  the  government  as  a  bailee 
N  it.  Bmk  v.  Graham,  100  U.  S.  699;  Chatta-  for  all  sums  not  withdrawn  in  the  manner  re- 
hoochee  Nat.  Bank  v.  Schley,  58  Ga.  369;  quired  by  law;  and  it  cannot  apply  on  its  per- 
Pattison  v.  Syracuse  Nat.  Bank,  So  N.  Y.  82,  sonal  claim  against  the  postmaster  a  payment 
36  Am.  Rep.  582;  Mansfield  First  Nat.  Bank  made  by  him  to  be  applied  towards  making 
v.  Zent,  39  Ohio  St.  105;  El  Paso  Nat.  Bank  good  a  shortage  in  his  balance.  U.  S.  v. 
v.  Fuchs,  (Tex.  Civ.  App.  1895)  34  S.  W.  Rep.  National  Bank,  73  Fed.  Rep.  379. 

203.  A  national  bank  which,  with  knowledge  of 

3.  Recovery  of  Stolen  Deposit. —  Wylie  v.  its  officers,  receives  funds  of  a  city  board 
Northampton  Nat.  Bank,  119  U.  S.  361,  revers-  deposited  by  the  treasurer  of  such  board  to  his 
ing  15  Fed.  Rep.  428,  64  How.  Pr.  (N.  Y.)  456.  personal  account  and  used  to  reduce  his  lia- 

4.  Baltimore  Third  Nat.  Bank  v.  Boyd,  44  bility  to  the  bank,  or  deposited  by  him  with  a 
Md.  47,  22  Am.  Rep.  35.  banking  firm  of  which  he  was  a  member,  and 

5.  Bushnell  v.  Chautauqua  County  Nat.  placed  to  the  credit  of  such  firm  with  the  bank. 
Bank,  74  N.  Y.  290;  Sykes  v.  Canton  First  will  te  held  liable  as  a  party  to  the  misappro- 
Nat.  Bank,  2  S.  Dak.  242.  priation.     McNulta  v.   West   Chicago  Park 

6.  Public  Depositaries.  —  See  Rev.  Stat.   U.  Com'rs,  (C.  C.  A.)  99  Fed.  Rep.  goo. 

S.,  §  5153-  1°-  Purpose  of  Limitation  of  Indebtedness.  — 

7.  What  Constitutes  Deposit.  —  Nebraska  v.  Weber  v.  Spokane  Nat.  Bank,  (C.  C.  A.)  64 
Orleans  First  Nat.  Bank,  88  Fed.  Rep.  947.  Fed.  Rep.  208. 

380  Volume  XXI. 


Powers,  Functions, 


NATIONAL  BANKS. 


and  Dealings. 


b.  Statutory  Provision.  — ■  The  statute  provides  that  no  association 
shall  at  any  time  be  indebted  or  in  any  way  liable  to  an  amount  exceeding 
the  amount  of  its  capital  stock  at  such  time  actually  paid  in  and  remaining 
undiminished  by  loss  or  otherwise,  except  for  its  notes  in  circulation,  moneys 
deposited  with  or  collected  by  it,  bills  of  exchange,  or  drafts  against  money 
actually  on  deposit  to  its  credit,  or  due  to  it,  and  liabilities  for  dividends  and 
reserve  profits.1 

c.  Computation  of  Extent  of  Indebtedness.  —  The  statute  has  been 
construed  to  mean  that,  to  the  extent  of  its  unimpaired  capital,  the  bank  may 
become  indebted  upon  any  contract  or  transaction  which  lies  within  the  scope 
of  its  powers,  no  matter  what  may  be  the  amount  of  its  debt  or  liability  upon 
demands  within  the  four  classes  named.2 

d.  Effect  of  Ultra  Vires  Act.  —  The  indebtedness  which  a  national 
bank  incurs  in  the  exercise  of  any  of  its  authorized  powers,  and  for  which  it 
has  received  and  retains  a  consideration,  is  not  void  from  the  fact  that  the 
amount  of  the  debt  exceeds  the  limit  prescribed  by  the  statute;  or  is  even 
incurred  in  violation  of  the  positive  prohibition  of  the  law  in  that  regard.3 

16.  Loans  and  Discounts  —  a.  Power  to  Make  Loans  and  Discounts  — 
([)  In  General  —  Statutory  Provision.  —  The  specific  power  given  to  national 
banks  is  "  to  carry  on  the  business  of  banking  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt."  4 

"  Loans  "  and  "  Discounts  "  Synonymous.  —  So  that  the  discount  of  negotiable  paper 
is  the  form  according  to  which  they  are  authorised  to  make  their  loans,  and 
the  terms  "  loans  "  and  "  discounts  "  are  synonymous.5 

As  Understood  in  Commercial  Law.  —  The  statute  contemplates  loans  and  dis- 
counts as  understood  in  commercial  law  and  according  to  the  known  usage 
and  practice  of  banks.6 

(2)  Purchase  of  Commercial  Paper  —  (a)  Conflict  of  Authority.  —  On  the  ques- 
tion whether  a  national  bank  can  buy  promissory  notes  in  the  market  as  a 
natural  person  can,  there  is  a  conflict  of  authority.  It  has  sometimes  been 
held  that  the  right  to  discount  and  negotiate  notes,  etc.,  goes  no  further  than 
to  authorize  the  taking  of  them  in  return  for  a  loan  of  money  made  on  the 
strength  of  the  promises  contained  in  them.7  By  other  courts  it  has  been 
held  that  the  right  to  "  discount  and  negotiate  "  includes  the  right  to  buy, 
and  this  appears  to  be  the  better  rule.* 

1.  Statutory  Provision  Limiting  Indebtedness. —  Pemberton  Bank  v.  Porter,  125  Mass.  333,  28 
Rev.  Stat.  U.  S.,  §  5202.  Am.  Rep.  235;  Atlas  Nat.  Bank  v.  Savery,  127 

2.  Computation  of  Extent  of  Indebtedness.  —  Mass.  75,34  Am.  Rep.  345;  Smiih  v.  Exchange 
Weber  v.  Spokane  Nat.  Bank,  (C.  C.  A.)  64  Bank,  26  Ohio  St.  141 ;  Union  Nat.  Bank  v. 
Fed.  Rep.  208,  reversing  50  Fed.  Rep.  735.  Rowan,  23  S.  Car.  339,  55  Am.  Rep.  26.  See 

3.  Weber  v.  Spokane  Nat.  Bank,  (C.  C.  A.)  also  Danforth  v.  National  State  Bank,  (C.  C. 
64    Fed.    Rep.    208,   reversing   50    Fed.   Rep.  A.)  48  Fed.  Rep.  274. 

735.  A  national  bank  has  power  to  buy  a  draft 

4.  Loans  and  Discounts. —  Rev.  Stat.  U.  S.,  drawn  by  the  seller  upon  the  buyer  of  goods 
§  5136,  suDdiv.  7.  purchased  for  the  amount  thereof  and  accom- 

For  Definitions  of  Discounts,  see  the  title  Banks  panied  by  a  bill  of  lading.     Union  Nat.  Bank 

and  Banking,  vol.  3,  p.  841;  and  see   Dis-  v.  Rowan,  23  S.  Car.  339,  55  Am  Rep.  26. 

count,  vol.  9,  p.  468.  Rate  of  Discount  as  Affecting  Title  of  Bank.  — 

5.  "Loans  "and  "Discounts"  Synonymous. —  The  Act  ol  Congress  does  not  prescribe  the 
National  Bank  v.  Johnson,  104  U.  S.  271.  percentage  that  shall  be  charged  as  discount 

6.  As  Understood  in  Commercial  Law.  —  Green-  in  order  to  make  the  purchase  by  discount  not 
ville  First  Nat.  Bank  v.  Sherburne,  14  111.  ultra  vires  or  to  give  to  the  instrument  the 
App.  566;  Merchants  Nat.  Bank  v.  Sevier,  27  character  of  negotiable  paper.  The  per  centum 
Alb.  L.  J.  447.  of  discount  is  left  optional  with  the  bank,  so 

7.  Cases  Limiting  Right  to  Discount  and  Nego-  far  as  the  title  to  the  note  and  its  negotiability 
tiate  Notes,  etc.  —  Lazear  v.  Maryland  Nat.  are  concerned.  Nor  does  the  Act  of  Congress 
Union  Bank.  52  Md.  78,  36  Am.  Rep.  355;  require  the  bank  to  adopt  any  uniform  per 
Rochester  First  Nat.  Bank  v.  Pierson,  24  Minn.  centum  of  discount  •  that  matter  is  left  optional 
140,  31  Am.  Rep.  341.  with  the  bank,   which  may  make    the  per 

8.  Casos  Holding  that  Right  to  Discount,  etc.,  centum  of  discount  a  subject  of  bargain  upon 
Includes  Right  to  Buy.  —  Rochester  First  Nat.  the  occasion  of  each  purchase.  Nicholson  v. 
Bank    v.    Harris,  1.08    Mass.  514;    National  National  Bank,  92  Ky.  256. 
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(b)  Effect  of  Ultra  Vires  Purchase.  —  But  even  assuming  that  national  banks  are 
not  authorized  under  the  l.iw  to  go  into  the  market  and  buy  promissory  notes 
from  those  who  are  selling  them  only  as  a  commodity,  and  therefore  that 
such  purchase  is  ultra  vires,  yet  such  transaction  being  an  ordinary  contract, 
and  not  made  penal,  nor  expressly  forbidden  by  law,  the  maker  or  indorser 
cannot  defend  on  the  ground  that  the  bank  obtained  no  title.1  Nor,  where 
a  national  bank  has  bought  notes  and  paid  for  them,  can  it  rescind  the  con- 
tract thus  fully  performed  and  executed,  and  recover  back  the  money  paid, 
upon  the  ground  that  if  was -a  purchase  which  it  had  no  authority  to  make.2 

(3)  Loan  to  Directors.  —  A  national  bank  may  lend  its  money  to  its  direct- 
ors as  well  as  to  other  persons/' 

(4)  Stipulations  in  Discounted  Paper.  —  A  national  bank  has  no  power  to 
insert  in  a  note  made  to  it  a  stipulation  for  an  attorney's  fee,  and  such  stipu- 
lation is  not  enforceable  in  an  action  on  the  note.4 

Limit  of  Amount  of  Loans  and  Discounts — (1)  Statutory  Provi- 
sions. —  A  national  bank  is  prohibited  from  loaning  to  any  one  person,  corpora- 
tion, or  firm  a  greater  amount  than  one-tenth  of  its  capital  stock.5 

(2)  Speculative  Loans.  — The  Object  of  This  Provision  of  the  statute  was  to  guard 
national  banks  from  the  hazard  of  speculative  loans,  but  it  contemplated  and 
permitted  to  an  unlimited  amount  the  discount  of  paper  used  and  required  in 
facilitating  the  transfer  of  property  and  money  in  the  transaction  of  the  legiti- 
mate business  of  the  country.0 

(3)  Loans  upon  Actual  Existing  Values.  —  Drafts  may  be  bona  fide  bills  of 
exchange  drawn  upon  actual  existing  values  within  the  meaning  of  the  stat- 
ute, though  not  accompanied  by  specific  bills  of  lading  in  each  case.  It  is 
sufficient  if  they  are  drawn  against  property  previously  consigned  and  existing 
either  in  its  original  form  or  in  the  shape  of  proceeds  of  sales  in  the  hands 
of  the  consignees.7 

(4)  Notes  Taken  from  Predecessor  State  Bank.  —  The  statute  does  not  apply 
to  a  national  bank  organized  from  a  state  bank  which  at  the  time  of  its  organi- 
zation took  from  the  state  bank,  among  the  discounted  notes,  one  for  a  larger 
amount  than  the  national  bank  was  authorized  to  loan  to  a  single  borrower, 
nor  to  a  note  subsequently  given  in  renewal  thereof.8 

(5)  Effect  of  Ultra  Vires  Act.  —  But  if  a  greater  sum  is  loaned  than 
allowed  by  the  statute  the  loan  is  not  void,  and  that  fact  cannot  be  set  up  in 
defense  to  an  action  for  the  recovery  of  the  money  so  loaned,  or  any  part 
thereof.9 

1.  Ultra  Vires  Purchase  No  Defense.  —  Prescoit         8.  Notes  Taken  from  Predecessor  State  Bank.  — 

Nat.  Bank  v.  Butler,  157  Mass.  548;  Atlas  Nai.  Allen  t.  Xenia  First  Nai.  Bank,  23  Ohio  St.  Q7. 
Bank  v.  Savery,  127  Mass.  75,  34  Am.  Rep.  9.  Ultra  Vires  Act  No  Defense  to  Suit  for  Money 
345:  National  Pemberton  Bank  v.  Porter,  125  Loaned. —  Union  Gold-Min.  Co.  v.  Rocky 
Mass.  333,  28  Am.  Rep.  235;  Trenton  First  Mountain  Nat.  Bank,  96  U,  S.  640;  Shoemaker 
Nat.  Bank  v.  Gillilan,  72  Mo.  77.  v.  National  Mechanics'  Bank,  2  Abb.  (U.  S.) 

2.  Money  Paid  Cannot  Be  Recovered  Back. —  416,  1  Hughes  (U.  S.)  101,  21  Fed.  Cas.  No. 
Atlleborough  Nat.  Bank  v.  Rogers,  125  Mass.  12,801;  Stewart  v.  National  Union  Bank.  2 
339.  Abb.  (U.  S.)  424,  23  Fed.  Cas.  No.  13,435; 

3.  May  Loan  to  Directors.  —  National  Bank  of  Wynian  v.  Citizens'  Nat.  Bank,  29  Fed.  Rep. 
Commerce  v.  National  Bank,  30  Fed.  Cas.  No.  734;  Union  Gold-Min.  Co.  v.  Rocky  Mountain 
18,310.  Nat.  Bank,  1  Colo.  531;  Mills  County  Nat. 

4.  Stipulation  for  Attorneys'  Fees  Not  Enforce-  Bank  v.  Perry,  72  Iowa  15,  2  Am.  St.  Rep. 
able.  —  Merchants'  Nat.  Bank  v.  Sevier,  14  Fed.  228:  Shoemaker  v.  National  Mechanics'  Bank, 
Rep.  662,  27  Alb.  L.  f.  447.  31  Md.  396;  Corcoran  v.  Batchelder,  147  Mass. 

5.  Provisions  Limiting  Amount  of  Loans  and  541;  Allen  v.  Xenia  First  Nat.  Bank,  23  Ohio 
Discounts.  —  Rev.  Stat.  U.  S.,  £  5200.  See  also  St.  97;  Portland  Nat.  Bank  v.  Scott,  20  Oregon 
Briggs  v.  Spaulding,  141  U.  S.  161.  421;  O'Hare  v.  Titusville  Second  Nat.  Bank, 

6.  Only  Speculative  Loans  Prohibited.  —  Os-  77  Pa.  St.  96;  Bly  v.  Tituscille  Second  Nat. 
wego  Second  Nat.  Bank  v.  Burt,  93  N.  Y.  Bank,  79  Pa.  St.  453;  Stephens  v.  Mononga- 
244.  hela  Nat.  Bank,  88  Pa.  St.  157.  32  Am.  Rep. 

7.  Drafts  Drawn  upon  Actual  Existing  Values.  438;  Allen  v.  Warren  First  Nat.  Bank,  127  Pa. 
—  Oswego  Second  Nat.  Bank  v.  Burl,  93  N.  St.  51,  14  Am.  St.  Rep.  829,  24  VV.  N.  C.  (Pa.) 
V.  233,  affirming  26  Hun  (N.  Y.)  672.  2ti;  McCartney  v.  Kipp,  171  Pa.  St.  644. 
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c.  Security  for  Loans — (t)  Personal  Security  —  (a)  Definition.  —  National 
banks  are  authorized  to  loan  money  on  "  personal  security,"  1  which  words 
are  used  in  contradistinction  to  real-estate  security. 

(b)  Pledge  of  Chattels,  Bonds,  stock,  etc.  — To  secure  a  contemporaneous  loan  the 
bank  may  take  a  pledge  of  chattels  2  or  railroad  bonds,3  or  a  pledge  of  stock 
in  a  corporation.  * 

(c)  Enforcement  of  Rights  as  Pledgee.  —  And  by  the  enforcement  of  its  rights  as 
pledgee  of  corporate  stock  a  national  bank  may  become  the  owner  of  the 
stock  and  be  subject  to  liability  as  other  stockholders.5 

(d)  Effect  of  Omission  to  Take  Security.  —  The  omission  of  a  national  bank  to  take 
security  for  a  loan  of  money  is  not  available  as  a  defense  in  an  action  to 
recover  the  amount.0 

(2)  Bank '  s  Own  Shares  as  Security  —  (a)  statutory  Provisions.  —  National 
banks  are  prohibited  from  making  any  loan  or  discount  on  the  security  of  the 
shares  of  their  own  capital  stock,  unless  such  security  shall  be  necessary  to 
prevent  loss  upon  a  debt  previously  contracted  in  good  faith.7 

(b)  What  Constitutes  Loan.  —  The  placing  by  one  bank  of  its  funds  on  perma- 
nent deposit  with  another  bank  is  a  loan  within  the  spirit  of  this  enactment.8 

(c)  Effect  of  Ultra  Vires  Act.  —  While  the  statute  in  terms  prohibits  a  national 
bank  from  making  a  loan  upon  the  security  of  shares  of  its  own  stock,  yet, 
inasmuch  as  no  penalty  is  imposed  either  upon  the  bank  or  the  borrower  for 
a  violation  of  its  provisions,  such  violation  cannot  be  urged  against  the  validity 
of  the  transaction  by  any  one  except  the  government,  where  the  objection  is 
not  raised  before  the  contract  is  executed  or  while  the  security  is  in  the  hands 
of  the  bank.9 

(3)  Loans  on  Real  Estate — -(a)  Statutory  Prohibition.  — The  statute,  by  the 
grant  of  express  power  to  loan  money  "  on  personal  security  "  iG  and  the  pro- 
hibition of  the  purchase  or  holding  of  real  estate  except  when  necessary  to 


1.  Personal  Security.  —  Rev.  Slat.  U.  S., 
§  5136,  subdiv.  7. 

2.  May  Take  Pledge  of  Chattels  to  Secure  Loan. 

—  Pittsburg  Locomotive,  etc.,  Works  v.  State 
Nat.  Bank,  2  Cent.  L.  J.  692,  19  Fed.  Cas.  No. 
11,198.  Contra,  Montgomery  Nat.  Bank  v. 
McCleaster,  2  Pa.  Dist.  546. 

Pledge  of  Warehouse  Receipts  for  Grain.  —  A 
national  bank  has  power  to  lend  money  upon 
the  note  or  other  personal  obligation  of  the 
borrower  secured  by  the  pledge  of  a  warehouse 
receipt  for  merchandise  as  collateral  security. 
Cleveland  v.  Shcemin,  40  Ohio  St.  176. 

Pledge  of  Bill  of  Lading.  —  A  creditor  of  a 
shipper  of  goods  who  claims  the  goods  on 
attachment  as  against  a  national  bank  which 
holds  a  bill  of  lading  as  security  for  moneys 
advanced  on  a  draft  for  the  price  cannot  object 
that  the  bank  had  no  authority  to  take  the 
goods  as  security  for  a  loan.  Ayres,  etc.,  Co. 
v.  Dorsey  Produce  Co.,  101  Iowa  141,  63  Am. 
St.  Rep.  376. 

3.  May  Take  Pledge  of  Railroad  Bonds  as  Se- 
curity.—  Thompson  v.  St.  Nicholas  Nat.  Bank, 
146  U.  S.  240. 

4.  May  Take  Pledge  of  Corporate  Stock  to  Secure 
Loan.  —  Hayward  v.  Eliot  Nat.  Bank,  96  U. 
S.  611;  Canfield  v.  State  Nat.  Bank,  23  Int. 
Rev.  Rec.  319,  5  Fed.  Cas.  No.  2,382;  Shoe- 
maker v.  National  Mechanics'  Bank,  2  Abb. 
(U.  S.)  416,  1  11  ughes  (U.  S.)  101,  21  Fed.  Cas. 
No.  12,801;  Germania  Nat.  Bank  v.  Case,  99 
U.  S.  628;  California  Sav.  Bank  v.  Kennedv, 
167  U.  S.  362;  Baldwin  v.  Canfield,  26  Minn.  43, 
62;  Fulton  v.  National  Bank,  (Tex.  Civ.  App. 


383 


1901)  62  S.  W.  Rep,  84.  See  also  supra,  this 
section,  subdiv.     13  Dealing  in  Stocks. 

Evidence.  —  The  mere  fact  that  certificates  of 
stock  originally  issued  to  persons  connected 
with  a  national  bank  are  subsequently  trans- 
ferred to  the  bank,  and  some  of  the  certificates 
are  surrendered  and  reissued  in  the  name  of 
the  bank,  is  not  sufficient  to  show  that  the 
stock  was  acquired  by  the  bank  as  collateral 
security.  Chemical  Nat  Bank  v.  Havermale, 
120  Cal.  601,  65  Am.  St.  Rep  206. 

5.  Bank  Becomes  Liable  as  Stockholder  on  Pur- 
chase of  Stock  to  Secure  Loan.  —  Germania  Nat. 
Bank  v.  Case,  qg  U.  S.  628;  California  Sav. 
Bank  v.  Kennedy,  167  U.  S.  362;  Wehrman  v. 
McFarlan,  9  Ohio  Dec.  400,  6  Ohio  N.  P.  333; 
Fulton  11.  National  Bank,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  84. 

6.  Omission  to  Take  Security  No  Defense.  — 
Union  Gold-Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  248. 

7.  Loan  on  Bank's  Own  Shares  Prohibited.  — 
Rev.  Stat.  U.  S.,  §  5201. 

8.  South  Bend  First  Nat.  Bank  v.  Lanier,  11 
Wall.  (U.  S.)  369. 

9.  Effect  of  Ultra  Vires  Act.  —  Xenia  First  Nat. 
Bank  v.  Stewart,  107  U.  S.  676;  Walden  Nat. 
Bank  v.  Birch,  130  N.  Y.  221,  affirming  55 
Hun  (N.  Y.)  606. 

As  to  the  effect  of  a  purchase  of  its  own 
shares  by  a  national  bank,  see  supra,  this  title, 
Capital  Stock  and  Shareholders  —  Sale  and 
Transfer  of  Stock. 

10.  Statutory  Provisions.  —  Rev.  Slat.  U.  S., 
§  5136,  subdiv.  7. 
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secure  debts  previously  contracted,  etc.,1  impliedly  prohibit*  a  loan  on  real 
estate.3 

(b)  Discount  of  Note  Secured  by  Mortgage.  —  But  a  distinction  is  made  between 
loaning  money  on  real  estate  and  discounting  a  note  which  is  secured  by  a 
deed  of  trust  or  mortgage.  In  the  latter  case  the  loan  is  not  prohibited,  and 
the  bank  may  take  an  assignment  of  the  deed  of  trust  or  mortgage.  The 
right  to  enforce  the  security  would  have  passed  to  the  bank  as  an  incident  to 
tin-  note,  without  an  assignment.3 

(c)  Loan  on  stock  in  Real-estate  Company.  —  Taking  as  security  for  a  contempo- 
raneous loan  stock  in  a  corporation  whose  property  consists  wholly  of  real 
estate  is  not  equivalent  to  taking  a  mortgage  on  real  estate  as  security  for  a 
loan.1 

(d)  Mortgage  to  Secure  Renewal  Notes.  — ■  A  mortgage  taken  to  secure  a  new  note, 
given  on  the  consolidation  of  debts,  or  in  renewal  of  old  notes,  is  not  within 
the  prohibition  of  a  loan  on  real  estate.5  Nor  does  a  mortgage  once  valid 
come  within  the  prohibition  as  given  for  a  future  loan  because  renewal  notes 
are  subsequently  given  for  the  old  notes  which  it  secured.1' 

(e)  Effect  of  Ultra  Vires  Act.  —  But  notwithstanding  a  loan  on  real-estate 
security  is  prohibited  by  the  National  Bank  Act,  it  is  now  well  settled  that 
securities  so  taken  are  not  void,  and  the  objection  cannot  be  raised  by  the 
parties  thereto  to  defeat  their  enforcement.  The  United  States  only  can 
take  advantage  of  the  violation  of  the  statute.7 


1.  Rev.  Stat.  U.  S.,  §  5137. 

2.  Loan  on  Real  Estate  Prohibited.  —  Union 
Nat.  Bank  v.  Matthews,  98  U.  S.  621;  Kansas 
Valley  Nat.  Bank  v.  Rowell,  2  Dill.  (U.  S.)  371, 
14  Fed.  Cas.  No.  7,611;  Matthews  v.  Skinker, 
62  Mo.  329,  21  Am.  Rep.  425;  Thornton  v. 
National  Exch.  Bank,  71  Mo.  221. 

Charge  of  Separate  Estate  by  Married  Woman. 

—  An  indorsement  of  a  promissory  note  by  a 
married  woman,  by  its  terms  charging  her 
separate  estate  with  the  payment  of  the  note, 
is  not  a  mortgage  in  any  sense.  It  is  simply 
a  personal  security  within  the  meaning  of  the 
National  Bank  Act,  and  a  national  bank  is  not 
prohibited  from  taking  it.  Third  Nat.  Bank 
v.  Blake,  73  N.  Y.  260. 

Mortgage  to  Secure  Antecedent  Debt.  —  The 
defendant,  in  order  partially  to  secure  an 
antecedent  debt  to  a  national  bank,  gave  a 
mortgage  on  property  on  which  there  was  a 
prior  lien  of  two  thousand  dollars,  which  he 
agreed  to  pay.  Pari  of  this  prior  mortgage 
coming  due,  the  bank,  in  order  to  save  and 
protect  its  own  lien,  and  at  the  request  of  the 
defendant,  paid  the  amount  maturing  and 
then  took  a  note  and  morigage  therefor  on 
other  property.  It  was  held  that  the  taking 
of  the  last-mentioned  mortgage  was  not  a 
violation  of  the  National  Bank  Act.  Ornn  v. 
Merchants'  Nat.  Bank,  16  Kan.  341. 

3.  Discount  of  Note  Secured  by  Mortgage  Valid. 

—  Merchants  Nat.  Bank  v.  Mears,  8  Biss.  (U. 
S.)  158,  17  Fed.  Cas.  No.  9,450;  National  Bank 
v.  Whitney,  103  U.  S.  99;  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621;  Mathews  v.  Abbott, 
2  Hask.  (U.  S.)  289,  16  Fed.  Cas.  No.  9,275; 
Ft.  Dodge  First  Nat.  Bank  v.  Haire,  36  Iowa 
443;  Weir  v.  Birdsall,  27  N.  Y.  App.  Div.  404; 
Oldham  v.  Wilmington  First  Nat.  Bank,  85  N. 
Car.  240;  Allen  v.  Xenia  First  Nat.  Bank.  23 
Ohio  St.  97;  Aberdeen  First  Nat.  Bank  v. 
Andrews,  7  Wash.  261,  38  Am.  St.  Rep.  885. 

4.  Loan  on  Stock  in  Real-estate  Company.  — 
Western  Imp.  Co.  v.  Des  Moines  Nat.  Bank, 
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103  Iowa  455;  Baldwin  v.  Canfield,  26  Minn. 
43- 

5.  Renewal  Notes.  —  Oldham  v.  Wilmington 
First  Nat.  Bank,  85  N.  Car.  240;  Farmers', 
etc.,  Nat.  Bank  v.  Wallace,  45  Ohio  St.  152; 
Shinkle  v.  Ripley  First  Nat.  Bank,  22  Ohio 
St.  516. 

6.  Renewal  Notes  Do  Not  Invalidate  Older  Mort- 
gage.—  In  re  Freyvogel,  25  Piltsb.  Leg.  J. 
(Pa.)  109,  9  Fed.  Cas.  No.  5,115;  Worcester 
Nat.  Bank  v.  Cheeney,  87  111.  602;  Howard 
Nat.  Bank  v.  Loomis,  sr  Vt.  349. 

7.  Securities  Taken  in  Violation  of  Law  Are  En- 
forceable —  United  States.  —  Union  Nat.  Bank 
v.  Matthews,  98  U.  S.  621;  Fortier  v.  New 
Orleans  Nat.  Bank,  112  U.  S.  439;  National 
Bank  v.  Whitney,  103  U.  S.  99,  reversing  71  N. 
Y.  161. 

California.  —  Camp  v.  Land,  122  Cal.  167. 

Illinois.  —  Warner  v.  De  Witt  County  Nat. 
Bank,  4  111.  A  pp.  305. 

Iowa.  —  Waterloo  First  Nat.  Bank  v.  Elmore, 
52  Iowa  541. 

Louisiana.  —  State  Nat.  Bank  v.  Flathers,  45 
La.  Ann.  75,  40  Am.  St.  Rep.  216. 

Michigan.  —  Grand  Rapids  Fifth  Nal.  Bank 
v.  Pierce,  117  Mich.  376. 

Missouri.  —  Thornton  v.  National  Exch. 
Bank,  71  Mo.  221;  Hall  v.  Farmers',  etc., 
Bank,  145  Mo.  418;  Riesterer  v.  Horton  Land, 
etc.,  Co.,  160  Mo.  141. 

Nebraska.  —  Sutton  First  Nat.  Bank  v.  Gross- 
hans,  (Neb.  1901)  85  N.  W.  Rep.  542;  Scofield 
v.  State  Nat.  Bank,  9  Neb.  316,  31  Am.  Rep. 
412.' 

New  Jersey.  — Graham  v.  National  Bank,  32 
N.  J.  Eq.  804. 

New  York.  —  Atlantic  State  Bank  v.  Savery, 
82  N.  Y.  291;  Simons  v.  Union  Springs  First 
Nat.  Bank,  93  N.  Y.  272. 

North  Carolina.  —  Oldham  v.  Wilmington 
First  Nat.  Bank,  85  N.  Car.  240. 

Pennsylvania.  —  Wintan  v.  Little,  94  Pa.  St. 
64. 
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17.  Other  Business  Enterprises  —  a.  Prohibition  Against  Engaging  in 
OTHER  BUSINESS.  —  A  national  bank  cannot  engage  in  a  manufacturing  or 
business  enterprise  as  an  independent  speculation,  and  whether  it  can  engage 
in  such  business  in  any  circumstances  is  doubtful.1  Thus,  where  it  has  law- 
fully acquired  title  to  mining  property,  while  it  may  make  repairs  and  put 
the  property  in  condition  to  attract  purchasers,  it  has  no  power  to  carry  on  a 
mining  business  or  to  expend  money  in  prospecting  for  ore  where  ore  had 
not  previously  been  found.2  But  it  may  cut  and  market  timber  where  neces- 
sary to  secure  its  claim  on  land  which  it  has  taken  for  a  debt.3 

b.  Effect  of  Ultra  Vires  Acts.—  But  the  fact  that  the  bank  is 
engaged  in  an  unlawful  business  is  no  defense  to  a  suit  to  recover  its  property 
used  therein.4  Nor  can  it  set  up  such  fact  to  defeat  a  claim  against  it  to 
recover  property  of  others  used  by  it  in  such  business.* 

18.  Real  Estate  and  Mortgages  —  a.  Right  to  Purchase  and  Hold 
Real  Estate  —  (i)  Statutory  Provisions.  —  The  statute  B  provides  that  "  a 
national  banking  association  may  purchase,  hold,  and  convey  real  estate  for 
the  following  purposes,  and  for  no  others:  First,  such  as  shall  be  necessary 
for  its  immediate  accommodation  in  the  transaction  of  its  business.  Second, 
such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security  for  debts 
previously  contracted.7  Third,  such  as  shall  be  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its  dealings.**  Fourth, 
such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or  mortgages  held 
by  the  association,  or  shall  purchase  to  secure  debts  due  to  it.9  But  no  such 
association  shall  hold  the  possession  of  any  real  estate  under  mortgage,  or  the 
title  and  possession  of  any  real  estate  purchased  to  secure  any  debts  due  to  it, 
for  a  longer  period  than  five  years. " 

(2)  Real  Estate  Necessary  for  Banking  Business.  —  Under  the  power  to 


Virginia.  —  Wroten  v.  Armat,  31  Gratt.  (Va.) 
228. 

Overruled  Cases.  —  The  following  cases  are 
either  expressly  or  by  necessary  implication 
overruled  by  those  above  cited:  Kansas  Val- 
ley Nat.  Bank  v.  Rowell,  2  Dill.  (U.  S.)  371,  14 
Fed.  Cas.  No.  7,611;  Fridley  v.  Bowen,  87  111. 
151;  Matthews  v.  Skinker,  62  Mo.  329,  21  Am. 
Rep.  425;  Richards  v.  Kountze,  4  Neb.  200; 
Crocker  v.  Whitney,  71  N.  Y.  161;  Fowler  v. 
Scully,  72  Pa.  St.  456,  13  Am.  Rep.  699;  Woods 
v.  People's  Nat.  Bank.  83  Pa.  St.  57. 

1.  Cockrill  v.  Abeles,  (C.  C.  A.)  86  Fed.  Rep. 
505. 

2.  Dealing  with  Mining  Property.  —  Cooper  v. 
Hill,  (C.  C.  A.)  94  Fed.  Rep.  582. 

3.  May  Cut  and  Market  Timber  to  Secure  Debt. 

—  Roebling  v.  Richmond  First  Nat.  Bank,  30 
Fed.  Rep.  744. 

4.  Effect  of  Ultra  Vires  Acts.  —  Thus  where  a 
national  bank  joined  with  other  persons  in  a 
partnership  to  operale  a  mill,  and  lent  money 
to  the  firm,  the  fact  that  the  bank  had  no 
power  to  become  a  partner  in  a  business  enter- 
prise was  held  to  constitute  no  defense  to  an 
action  to  recover  the  sum  lent.  Cameron  v. 
Decatur  First  Nat.  Bank,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  178,  affirming  4  Tex.  Civ. 
App.  309. 

6.  Though  a  national  bank,  having  taken  an 
elevator  as  security  for  a  pre-existing  debt 
against  a  warehouseman,  is  carrying  on  the 
elevator  business,  it  is  still  liable  to  the  owner 
of  a  grain  receipt,  having  grain  in  the  elevator, 
for  failure  to  deliver  up  the  grain  on  demand. 
German  Nat.  Bank  v.  Meadowcroft,  4  111.  App. 
630,  affirmed  95  111.  124,  35  Am.  Rep.  137.  See 
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also  Pronger  v.  Old  Nat.  Bank,  20  Wash.  618. 

6.  Statutory  Piovisions.  —  Rev.  Stat.  U.  S., 
§  5137. 

7.  May  Purchase  Real  Estate  Mortgaged  to  It. 

—  Reynolds  v.  Cra wfordsville  First  Nat.  Bank, 
112  U.  S.  405;  Roebling  v.  Richmond  First 
Nat.  Bank,  30  Fed.  Rep.  744. 

Effect  of  Other  Invalid  Purchase.  —  A.  national 
bank  having  purchased  real  estate  which  was 
mortgaged  to  it  in  good  faith  by  way  of  se- 
curity for  debts  previously  contracted,  the  fact 
that  in  order  to  secure  the  same  debt  it  pur- 
chases other  real  estate  not  mortgaged  to  it 
cannot  affect  the  title  to  the  land  which  it  was 
authorized  to  purchase.  Reynolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S.  405. 

8.  May  Acquire  Title  to  Real  Estate  in  Satisfac- 
tion of  Pre-existing  Debt. —  Reynolds  v.  Craw- 
fordsville  First  Nat.  Bank,  112  U.  S.  405: 
Mapes  v.  Scott,  94  III.  379;  German  Nat.  Bank 
v.  Meadowcroft,  4  111.  App.  630,  affirmed  95 
111.  124,  35  Am.  Rep.  137;  Turner  v.  Madison 
First  Nat.  Bank,  78  Ind.  19.  In  this  last  case 
it  appeared  that  a  national  bank  loaned  money 
to  enable  the  borrower  to  purchase  land  at  a 
judicial  sale,  and  subsequently  took  a  convey- 
ance of  the  land  in  discharge  of  the  debt.  It 
was  held  that  such  conveyance  was  valid  as  a 
discharge  of  a  debt  previously  contracted. 

9.  May  Purchase  at  Sale  under  Judgments,  De- 
cree, or  Mortgage  Held  by  It.  —  Roebling  v. 
Richmond  First  Nat  Bank,  30  Fed.  Rep.  744; 
Heath  v.  Lafayette  Second  Nat.  Bank,  70  Ind. 
106;  Wherry  v.  Hale,  77  Mo.  20. 

Trust  Estate.  —  A  national  bank  cannot  hold 
real  estate  in  trust  for  another.  Hall  v.  Farm- 
ers, etc..  Bank,  145  Mo.  418. 
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provide  real  estate  necessary  for  the  immediate  accommodation  of  the  bank 
in  the  transaction  of  its  business,  a  national  bank  may  make  a  contract  to 
prevent  the  erection  of  a  building  on  adjacent  land,  where  such  building 
would  prevent  the  free  entrance  of  light  into  the  windows  of  the  banking 
house. 1 

(3)  Real  Estate  Necessary  to  Secure  Debt. — A  national  bank,  if  necessary 
to  secure  a  debt,  may  take  real  estate  which  is  encumbered,  and  assume  the 
incumbrances.*  It  may  purchase  real  estate  at  a  sale  on  a  prior  mortgage,3 
or  it  may  purchase  real  estate  of  greater  amount  than  such  debt,  paying  the 
difference  to  the  owner.4 

(4)  Undivided  Interest  of  Others.  —  Having  lawfully  acquired  an  undivided 
interest  in  real  property  in  satisfaction  of  a  debt,  a  national  bank  may  lawfully 
purchase  other  undivided  interests  therein,  and  discharge  liens  or  incum- 
brances existing  thereon,  provided  such  action  is  necessary  to  enable  it  to 
manage  or  dispose  of  the  property  to  better  advantage.5 

(5)  Conveyance  Prohibited  by  State  Laiv.  —  But  the  fact  that  real  estate 
was  mortgaged  to  a  national  bank  by  way  of  security  for  debts  previously 
contracted  in  the  course  of  its  dealings,  or  conveyed  to  it  in  satisfaction  of 
such  debts, does  not  validate  a  conveyance  prohibited  by  a  state  insolvency  law.6 

b.  Use,  Control,  and  Disposal  of  Realty  —  (1)  Use  and  Control.  — 
While  a  national  bank  cannot  use  real  estate  which  it  has  lawfully  acquired  for 
purposes  of  speculation  or  to  run  a  manufacturing  business  thereon,7  yet,  for 
the  purpose  of  collecting  a  debt  secured  vby  mortgage  on  timber  land,  a  bank 
which  has  purchased  the  land  at  foreclosure  sale  may  cut  and  market  the 
timber,8  and  for  the  purpose  of  selling  real  estate  lawfully  acquired  the  bank 
may  put  it  in  presentable  condition  to  attract  purchasers  by  clearing  it  up  and 
making  reasonable  repairs  in  the  same  way  that  an  individual  of  sound  judg- 
ment and  prudence  would  do  if  he  desired  to  make  a  sale  of  the  property.9 

(2)  Manner  of  Sale.  —  A  national  bank  is  not  restricted  in  its  power  to 
convey  real  estate,  and  it  may  sell  its  real  estate  on  terms  of  credit  and  reserve 
a  mortgage  to  secure  the  price,10  or  it  may  take  chattels  in  payment.11 

c.  Effect  of  Ultra  Vires  Purchase.  —  The  rule  that  where  a  corpora- 
tion is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  is  only  voidable,  and  the  sovereign  alone  can  object,  and 
that  such  conveyance  is  valid  until  assailed  in  a  direct  proceeding  instituted 
for  that  purpose,  applies  to  a  national  bank  acting  in  violation  of  the  National 
Bank  Act.12 

1.  Keal  Estate  for  Banking  Business. —  First 
Presbyterian  Church  v.  National  State  Bank, 
57  N.  J.  L.  27,  affirmed  58  N   J.  L.  406. 

2.  May  Purchase  Encumbered  Realty  and  Assume 
Incumbrances.  —  Mapes  v.  Scott,  88  III.  352; 
Mutual  L.  Ins.  Co.  v.  Yates  County  Nat. 
Bank,  35  N.  Y.  App.  Div.  218. 

Speculations  in  Real  Estate  Prohibited.  —  The 
purpose  of  the  transaction  must  be  kept  in 
view.  If  it  be  to  speculate  in  real  estate, 
under  the  pretense  of  attaining  the  satisfaction 
of  a  previous  debt,  such  transaction  is  for- 
bidden. Where  the  amount  of  the  debt  satis- 
fied by  the  purchase  is  very  small,  and  the 
amount  to  be  paid  to  discharge  the  incum- 
brances is  very  large,  such  fact  may  be  con- 
sidered in  ascertaining  the  real  purpose  of  the 
transaction.    Mapes  v.  Scott,  88  111.  352. 

3.  Purchase  at  Sale  on  Prior  Mortgage  Valid.  — 
Heath  v.  Lafayette  Second  Nat.  Bank,  70  Ind. 
106. 

4.  May  Pay  Difference  in  Value.  —  Libby  v. 
Union  Nat.  Bank,  99  III.  622;  Upton  v. 
National  Bank,  120  Mass.  153. 
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5.  May  Purchase  Interest  of  Others  in  Property. 

—  Cockrill  v.  Abeles.  (C.  C.  A.)  86  Fed.  Rep 
505- 

6.  Conveyance  Prohibited  by  State  Insolvency 
Law. —  McClellan  v.  Chipman,  164  U.  S.  347, 

affirm i m;  159  Mass.  363. 

7.  Cannot  Use  Real  Estate  for  Speculation  or 
Business  Enterprise.  —  Cockrill  v.  Abeles,  (C. 
C.  A.)  86  Fed.  Rep.  505;  Cooper  v.  Hill,  (C.  C. 
A.)  94  Fed.  Rep.  582. 

8.  Cutting  and  Selling  Timber.  —  Roebling 
Richmond  First  Nat.  Bank,  30  Fed.  Rep.  744. 

9.  May  Repair  Real  Estate.  —  Cooper  v.  Hill, 
(C.  C.  A.)  94  Fed.  Rep.  582. 

10.  Terms  of  Sale.  —  New  Orleans  Nat.  Bank 
v.  Raymond,  29  La.  Ann.  355,  29  Am.  Rep. 
335;  Memphis  First  Nat.  Bank  v.  Kidd,  20 
Minn.  234. 

11.  Payment  in  Chattels. — Ottumwa  First  Nat. 

Bank  v.  Reno,  73  Iowa  145. 

12.  Government  Alone  Can  Take  Advantage  of 
Ultra  Vires  Purchase.  —  Union  Nat.  Bank  v. 
Matthews,  98  U.  S.  621,  reversing  62  Mo.  329; 
Reynolds  v.  Crawfordsville  First  Nat.  Bank, 
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d.  Mortgages  —  Right  to  Take  or  Purchase.  —  A  national  bank  may  take  a 
mortgage  of  real  estate  as  security  for  debt  previously  contracted,1  and  where 
it  lawfully  holds  a  second  mortgage  it  may  buy  in  the  prior  mortgage  to  pro- 
tect its  interest.2 

V.  Interest  and  Usury  —  1.  What  Law  Governs  —  Constitutional  Grant.  —  It  is 
within  the  constitutional  power  of  Congress  to  fix  the  rate  of  interest  which  a 
national  bank  may  take  and  to  determine  the  penalty  to  be  imposed  for  taking 
a  greater  rate.3 

Federal  Laws  Exclusive.  —  And  it  is  now  well  settled  that  the  provisions  of  the 
National  Bank  Act  fixing  the  rate  and  imposing  penalties  for  taking  usury  are 
exclusive  of  state  legislation,  and  supersede  the  state  laws,  so  far  as  national 
banks  are  concerned.'* 

2.  Rate  of  Interest  Allowed  —  a.  STATUTORY  PROVISIONS. — The  statute 
fixing  the  rate  of  interest  allowed  to  be  taken  by  national  banks  5  is  liberally 
construed  in  view  of  the  intention  of  Congress  to  place  national  banks  in  a 
favorable  position  to  compete  with  all  other  banks  for  the  banking  business 
of  the  country.®  It  is  designed  primarily  as  an  enabling  act,  not  as  a  restrain- 
ing act.7 


H2  U.  S.  405;  Mapes  v.  Scott,  94  111.  379; 
Hennessy  v.  St  Paul,  54  Minn.  219;  Mer- 
chants' Nat.  Bank  v.  Hanson,  33  Minn.  40,  53 
Am.  Rep.  5;  Wherry  v.  Hale,  77  Mo.  20. 

1.  Mortgage  May  Be  Taken  to  Secure  Ante- 
cedent Debts.  —  Maihews  v.  Abbott,  2  Hask. 
(U.  S.)  289,  16  Fed.  Cas.  Mo.  9.275;  Kansas 
Valley  Nat.  Bank  v.  Rowell,  2  Dill.  (U.  S.)  371, 
14  Fed.  Cas.  No.  7,611;  Worcester  Nat.  Bank 
v.  Cheeney,  87  111.  602:  Oldham  v.  Wilming- 
ton First  Nat.  Bank,  85  N.  Car.  240;  Farmers', 
etc.,  Nat.  Bank  v.  Wallace,  45  Ohio  St.  152; 
Allen  v.  Xenia  First  Nat.  Bank,  23  Ohio  St. 
97;  Howard  Nat.  Bank  v.  Loomis,  51  Vt.  349. 

2.  May  Purchase  Prior  Mortgage  to  Protect 
Interest.  —  Holmes  v.  Boyd,  90  Ind.  332;  Rich- 
ards v.  Kountze,  4  Neb.  200. 

As  to  the  validity  and  effect  of  a  mortgage 
to  secure  contemporaneous  or  future  loans, 
and  what  are  contemporaneous  loans,  see 
supra,  this  section,  subdiv.  16.  Loans  and 
Discounts. 

3.  Congress  Has  Power  to  Fix  Rates  and  Penal- 
ties. —  Central  Nat.  Bank  v.  Pratt,  115  Mass. 
539,  15  Am.  Rep.  138;  Peterborough  First  Nat. 
Bank  v.  Childs,  133  Mass.  248,  43  Am.  Rep. 
509. 

4.  Federal  Laws  Fixing  Rates  and  Penalties 
Supersede  State  Laws  —  United  States.  —  Farm- 
ers', etc.,  Nat.  Bank  v.  Dearing,  91  U.  S.  29; 
Barnet  v.  Cincinnati  Second  Nat.  Bank,  98 
U.  S.  555;  Mt.  Pleasant  First  Nat.  Bank  v. 
Duncan,  35  Leg.  Int.  (Pa.)  251,  9  Fed.  Cas. 
No.  4,804,  reversing  26  Pittsb.  Leg.  J.  (Pa.) 
129,  8  Fed.  Cas.  No.  4,135;  National  Bank  v. 
Davis,  8  Biss.  (U.  S.)  100,  17  Fed.  Cas.  No. 
10,038. 

Alabama.  —  Florence  R.,  etc.,  Co.  v.  Chase 
Nat.  Bank,  106  Ala.  364;  Slaughter  v.  Mont- 
gomery First  Nat.  Bank,  109  Ala.  157. 

Georgia.  —  Dalton  First  Nat.  Bank  v.  Mc- 
Eni  ire,  112  Ga.  232. 

Indiana. — Wiley  v.  Starbuck,  44  Ind.  298. 

Iowa.  —  Winterset  Nat.  Bank  v.  Eyre,  52 
Iowa  114. 

Massachusetts .  —  Peterborough  First  Nat. 
Bank  v.  Childs,  133  Mass.  248,  43  Am.  Rep. 
509;  Central  Nat.  Bank  v.  Pratt,  115  Mass. 
539.  15  Am.  Rep.  138;  Davis  v.  Randall,  115 
Mass.  547,  15  Am.  Rep.  146. 


Missouri.  —  Central  Nat.  Bank  v.  Haseltine, 
155  Mo.  58;  Bullmaster  v.  St.  Joseph,  70  Mo. 
App.  60. 

New  Hampshire.  —  Barker  v.  Rochester  Nat. 
Bank,  59  N.  H.  310. 

New  Jersey.  —  Importers',  etc.,  Nat.  Bank 
v.  Littell,  46  N.  J.  L.  506. 

New  York.  —  National  Bank  of  Metropolis 
v.  Orcutt,  48  Barb.  (N.  Y.)  256. 

North  Carolina.  —  Merchants',  etc.,  Nat. 
Bank  v.  Myers,  74  N.  Car.  514;  Oldham  v.  Wil- 
mington First  Nat.  Bank,  85  N.  Car.  240. 

Ohio.  —  Higley  v.  Beverly  First  Nat.  Bank, 
26  Ohio  St.  75,  20  Am.  Rep.  759;  Columbus 
First  Nat.  Bank  v.  Garlinghouse,  22  Ohio  Si. 
492,  10  Am.  Rep.  751;  Huntington  v.  Krejci,  3 
Ohio  Dec.  (Reprint)  532. 

Tennessee.  —  Hambright  v.  Cleveland  Nat. 
Bank,  3  Lea  (Tenn.)40,  31  Am.  Rep.  629. 

Vermont.  —  Hill  v.  National  Bank,  56  Vt. 
582. 

Contra  Cases.  —  The  following  cases  are  either 
expressly  or  impliedly  overruled  by  those 
above  cited:  Farrow  v.  First  Nat.  Bank,  (Ky. 
1898)  47  S.  W.  Rep.  594;  Hintermister  v. 
Chittenango  First  Nat.  Bank,  3  Hun  (N.  Y.) 
345;  Whitehall  First  Nat.  Bank  v.  Lamb,  50 
N.  Y.  95,  10  Am.  Rep.  438;  State  v.  Clark  First 
Nat.  Bank,  2  S.  Dak.  568,  3  S.  Dak.  52. 

Law  Invalidating  Waiver  of  Homestead.  —  A 
stale  law  providing  that  a  waiver  of  home- 
stead, when  part  of  a  usurious  contract,  is 
void  imposes  a  penalty  for  charging  usury,  and 
is  therefore  not  applicable  to  national  banks. 
Dalton  First  Nat.  Bank  v.  McEntire,  112  Ga. 
232. 

5.  Rev.  Stat.  U.  S.,  §  5197. 

6.  Tiffany  v.  Naiional  Bank,  18  Wall.  (U.  S.) 
409. 

7.  Enabling  Act.  —  There  are  three  pro- 
visions in  the  section,  "  each  of  them  enabling. 
If  no  rate  of  interest  is  defined  by  state  laws, 
seven  per  cent,  is  allowed  to  be  charged.  If 
there  is  a  rate  of  interest  fixed  by  state  laws 
for  lenders  generally,  national  banks  are 
allowed  to  charge  that  rate,  but  no  more,  ex- 
cept that  if  state  banks  of  issue  ate  allowed  to 
reserve  more  the  same  privilege  is  allowed  to 
national  banking  associations."  Tiffany  v. 
National  Bank,  18  Wall.  (U.  S.)  409. 
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b.  Rate  Allowed  by  State  Laws.  —  A  national  bank  may  take  the 
highest  rate  of  interest  allowed  by  the  law  of  the  state  or  territory  of  its  dom- 
u  il,1  whether  such  rate  is  allowed  to  natural  persons  or  state  banks  of  issue 
or  otherwise, *  or  whether  by  special  or  general  law.3  The  bank  is  limited  to 
the  rate  fixed  by  the  state  law  as  the  legal  rate  though  n©  penalty  is  provided 
by  such  law  for  exceeding  it. 1 

The  True  Construction  of  State  Legislation  is  a  matter  of  state  jurisprudence,  and 
while  the  right  of  the  national  bank  springs  from  the  Act  of  Congress,  yet  it 
is  only  a  right  to  have  an  equal  administration  of  the  rule  established  by  the 
state  law.  It  does  not  involve  a  reservation  to  the  national  courts  of  the 
authority  to  determine  adversely  to  the  state  courts  what  is  the  rule  as  to 
interest  prescribed  by  the  state  law;  only  the  right  to  see  that  such  rule  is 
equally  enforced  in  favor  of  national  banks  is  intended.5 

r.  Where  No  Rate  Is  Fixed  by  State  Laws.  —  Seven  per  cent,  is  the 
highest  rate  allowed  where  no  rate  of  interest  is  fixed  by  the  laws  of  the  state 
or  territory  in  which  the  bank  is  located.6  But  the  words  "  fixed  by  the 
laws,"  as  used  in  the  statute,  are  construed  to  mean  "  allowed  by  the  laws;"  7 
so  that  where  the  state  law  fixes  a  legal  rate,  in  the  absence  of  an  agreement, 
but  provides  that  the  parties  may  agree  upon  a  certain  larger  rate,  a  national 
bank  may,  by  prior  agreement,  take  the  larger  rate,8  or  it  may  take  any  rate 
agreed  upon  where  the  state  law  fixing  a  legal  rate  provides  that  the  parties, 
by  prior  agreement,  may  fix  any  rate,9  unless  such  law  restricts  the  recovery 
of  interest  beyond  a  certain  rate,  in  which  case  such  rate  is  the  maximum 
amount  which  a  national  bank  may  charge.10  The  cases  are  conflicting  on  the 
question  whether  any  rate  of  interest  is  "  fixed  "  by  the  law  of  the  state, 
within  the  meaning  of  the  statute,  in  the  case  of  a  corporation  borrower, 
where,  under  the  statute  prescribing  the  rate  of  interest,  corporations  are 
expressly  forbidden  to  set  up  the  defense  of  usury;  11  yet  in  view  of  the  obvi- 


1.  May  Take  Highest  Rate  Allowed  by  State  Law. 

—  Daggs  v.  Phoenix  Nat.  Bank,  177  U.  S.  549, 
affirming  (Ariz.  1898)  53  Pac.  Rep.  201;  Leaven- 
worth Second  Nat.  Bank  v.  Smoot,2  MacArthur 
(D.  C.)  371. 

2.  Tiffany  v.  National  Bank.  18  Wall.  (U.  S.) 
409,  overruling  Shunk  v.  Galion  First  Nat. 
Bank,  22  Ohio  St.  508,  10  Am.  Rep.  762,  and 
holding  that  under  a  state  law  allowing  ten 
per  cent,  as  interest,  but  limiting  banks  of 
issue  organized  in  the  state  to  eight  per  cent., 
a  national  bank  might  charge  the  greater  rate. 

3.  Highest  Rate  Allowed  by  Special  Act.  —  Mt. 
Pleasant  First  Nat.  Bank  v.  Duncan,  35  Leg. 
Int.  (Pa.)  251,  9  Fed.  Cas.  No.  4,804  [reversing 
26  Pittsb.  Leg.  J.  129,  8  Fed.  Cas.  No.  4.135]; 
Mt.  Pleasant  First  Nat.  Bank  v.  Tinstman,  36 
Leg.  Int.  (Pa.)  228,  9  Fed.  Cas.  No.  4,805. 
Contra,  Clarion  First  Nat.  Bank  v.  Gruber,  91 
Pa.  St.  377. 

No  Judicial  Notice  of  Special  Act.  —  The  court 
is  not  bound  to  take  judicial  notice  that  other 
banks  in  the  state  are  authorized  by  special 
charters  to  take  a  greater  rate  of  interest  than 
the  legal  rate,  but  such  charters  must  be  pro- 
duced and  proven.  Clarion  First  Nat.  Bank 
v.  Gruber,  87  Pa.  St.  468,  30  Am.  Rep.  378. 

Savings  and  Deposit  Banks  Are  Not  "  Banks  of 
Issue"  within  the  meaning  of  the  law. 
Clarion  First  Nat.  Bank  v.  Gruber,  87  Pa.  St. 
468,  30  Am.  Rep.  378. 

4.  Absence  of  Penalty  for  Usury.  —  Bramhall 
v.  Atlantic  Nat.  Bank,  36  N.  J.  L.  243;  Leba- 
non Nat.  Bank  v.  Karmany,  98  Pa.  St.  65. 

5.  Construction  of  State  Statutes.  —  Union  Nat. 
Bank  v.  Louisville,  etc.,  R.  Co.,  163  U.  S.  331. 


6.  Rev.  Stat.  U.  S.,  5197. 

7.  "  Fixed  "  Construed  "  Allowed."  —  Daggs 
v.  Phoenix  Nat.  Bank,  177  U.  S.  549,  affirming 
(Ariz.  1898)  53  Pac.  Rep.  201. 

8.  La  Dow  v.  New  London  First  Nat.  Bank, 
5  Ohio  Cir.  Ct.  147,  3  Ohio  Cir.  Dec.  75,  51 
Ohio  St.  234. 

9.  Not  Restricted  Where  Any  Rate  May  Be 
Agreed  Upon.  —  Daggs  v.  Phoenix  Nat.  Bank, 
177  U.  S.  549,  affirming  (Ariz.  1898)  53  Pac. 
Rep.  201;  Hinds  v.  Marmolejo,  60  Cal.  229; 
Farmers'  Nat.  Gold  Bank  v.  Stover,  60  Cal. 
387;  California  Nat.  Bank  v.  Ginty,  108  Cal. 
148;  Rockwell  v.  Farmers'  Nat.  Bank,  4  Colo. 
App.  562;  Guild  v.  Dead  wood  First  Nat.  Bank, 
4  S.  Dak.  566;  National  Bank  v.  Bruhn,64Tex. 
571,  53  Am.  Rep.  771;  Wolverton  v.  Exchange 
Nat.  Bank,  n  Wash.  94;  Yakima  Nat.  Bank 
v.  Knipe,  6  Wash.  348. 

Sufficiency  of  Memorandum  of  Agreement.  —  The 
statutory  requirement  that  no  greater  rate 
than  that  fixed  by__  the  law  as  the  legal  rate 
shall  be  collected,  unless  it  be  upon  a  contract 
evidenced  by  a  memorandum  in  writing  signed 
oy  the  party  to  be  charged,  is  complied  with 
in  the  case  of  a  note  discounted  by  a  national 
bank  without  other  memorandum.  Newell  v. 
National  Bank,  12  Bush  (Ky.)  57. 

10.  Restricting  Recovery  Restricts  Rate  Allowed. 
—  Crocker  v.  Chetopa  First  Nat.  Bank,  4  Dill. 
(U.  S.)  358,  6  Fed.  Cas.  No.  3,397. 

11.  No  Rate  ''Fixed"  Where  Defense  of  Usury 
Forbidden.  —  In  re  Wild,  11  Blatchf.  (U.  SO243, 
29  Fed.  Cas.  No.  17,645. 

Contra.  —  It  has  been  held  that  the  Illinois 
statute  which  restricts  the  rate  of  interest  to 
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ous  discrimination  which  might  be  made  against  national  banks  in  such  cases, 
it  is  doubtful,  to  say  the  least,  whether  such  laws  do  not  "  allow"  national 
banks  to  charge  any  rate  that  may  be  agreed  upon. 

d  LOANS  AND  DISCOUNTS  —  (i)  Character  of  Contract.  — The  sole  par- 
ticular in  which  national  banks  are  placed  on  an  equality  with  natural  persons 
is  in  regard  to  the  rate  of  interest  and  not  as  to  the  character  of  contracts  that 
they  are  authorized  to  make,1  and  in  this  respect  there  is  no  distinction  made 
between  a  loan  and  a  discount,  or  purchase  of  commercial  paper,*  nor  is  there 
any  distinction  between  a  loan  and  a  purchase  of  negotiable  paper  from  a 
broker  who  does  not  indorse  it.3  But  the  mere  charging  a  sum  above  legal 
interest  for  procuring  the  discount  of  a  note  by  another  bank  is  not  the  taking 
of  usury.4 

(2)  Interest  in  Advance.  —  Under  a  state  law  which  allows  interest  only  on 
the  amount  of  money  actually  loaned,  and  does  not  allow  its  payment  in 
advance,  as  is  provided  in  the  National  Bank  Law,  where  no  rate  of  interest 
is  fixed  by  the  state  statute,  a  national  bank  cannot  take  interest  in  advance.6 

e.  Addition  of  Current  Rate  of  Exchange.  —  The  current  rate  of 
exchange  in  addition  to  interest  may  be  taken  in  advance  in  the  case  of  the 
purchase,  discount,  or  sale  of  bona  fide  bills  of  exchange  payable  in  another 
place.6  The  bank  is  not  liable  to  forfeit  interest  unless  it  appears  affirmatively 
that  the  bank  knowingly  received  or  reserved  an  amount  in  excess  of  the  stat- 
utory rate  of  interest  and  the  current  exchange;  and  where  there  is  no  proof 
of  the  current  rate  of  exchange,  the  bank  is  entitled  to  recover  interest  in  a 
suit  on  the  bill.7 

3.  Payment  or  Reservation  of  Usury  —  a.  Importance  of  Distinction.  — 
The  question  when  usurious  interest  is  to  be  considered  as  actually  paid  or 
merely  reserved  in  the  contract  becomes  important  in  determining  its  effect 
on  the  contract  in  working  a  forfeiture  of  the  interest,8  or  on  the  right  to 
recover  the  penalty  of  double  the  interest  paid,9  or  on  the  question  when  the 
statute  of  limitations  begins  to  run  against  an  action  to  recover  such  penalty.10 

six  per  cent.,  unless  the  contract  is  in  writing,  2.  No  Distinction  Made  Between  Loan  and  Dig- 
when  eight  percent,  may  be  agreed  upon,  and  count  or  Purchase  of  Commercial  Paper. —  National 
no  more,  but  which  prohibits  a  corporation  Bank  v.  Johnson,  104  U.  S.  271  [affirming 
from  interposing  the  defense  of  usury,  will  Johnson  v.  Gloversville  Nat.  Bank,  74  N.  Y. 
prevent  a  national  bank  from  enforcing  a  329],  30  Am.  Rep.  302;  Brown  v.  National 
contract  with  a  corporation  for  more  than  State  Bank,  3  U.  S.  App.  7;  Smith  v.- Ex- 
eight  per  cent.  Union  Nat.  Bank  v.  Louis-  change  Bank,  26  Ohio  St.  141. 
villa,  etc.,  R.  Co.,  145  III.  208.  To  the  same  3.  Purchase  of  Commercial  Paper  Not  Dis- 
effect  see  Bramhall  v.  Atlantic  Nat.  Bank,  36  tinguished  from  Loan. —  Danforth  v.  National 
N.  J.  L.  243.  State  Hank,  48  Fed.  Rep.  271,  3  U.  S.  App.  7; 

The  Supreme  Court  of  the  United  States  National  State  Bank  t'.  Brainard,  61  Hun  (N. 

construed  the  Illinois  case  to  hold  that  under  Y.)  339;  Smith  v.  Exchange  Bank.  26  Ohio  St. 

ani  by  virtue  of  the  state  statutes  the  plain-  141.    But  see  Bramhall  v.  Atlantic  Nat.  Bank, 

tiff,  whoever  he  or  it  may  be,  cannot  enforce  a  36  N.  J.  L.  243. 

contract  forbidden  by  the  terms  of  those  stat-  4.  Charge  for  Procuring  Discount  Not  Usury.  — 

utes,  and  this  irrespective  of  any  other  rights  Gloversville  Nat.  Bank  v.  Wells,  15  Hun  (N. 

that    the    defendant    may    have    in    respect  Y.)  51. 

thereto,  and  as  thus  construed  the  decision  5.  Timberlake  v.  First  Nat.  Bank,  43  Fed. 

does  not  discriminate  against  national  banks.  Rep.  231. 

Union  Nat.  Bank  v.  Louisville,  etc.,  R.  Co.,  6.  May  Take  Current  Rate  of  Exchange  in  Ad- 

163  U.  S.  325.  vance.  —  Rev.  Stat.  U.  5.,  £  5197;  Wheeler  v. 

1.  State  Law  Does  Not  Control  Character  of  Con-  Union  Nat.  Bank,  96  U.  S.  268. 

tract.  —  National  Bank  v.  Johnson,  104  U.  S.  7.  Proof  of    Current   Rate   of  Exchange.  — 

271,  affirming  74  N.  Y.  329;  Slaughter  v.  Mont-  Wheeler  v.  Union  Nat.  Bank,  96  U.  S.  268. 

gomery  First  Nat.  Bink,  109  Ala.  157.  8.  See    infra,    this    section.    Forfeiture  of 

In  the  case  of  a  discount,  at  a  usurious  rate.  Interest. 

of  paper  transferred  by  an  indorsement,  im-  9.  See  infra,  this  section,  Conditions  Prece- 

posing  the  ordinary  liability  upon  the  indorser,  dent  to  Suit. 

the  bank  is  subject  to  the  penalty  provided  by  10.  See  infra, this  section,  Limitation  of  Aetion. 

the  National  Bank  Act  though  a  similar  trans-  Time  of  Agreement.  —  The  agreement  to  pay 

action  between  natural  persons  would  not  be  usury  need  not  be  made  simultaneously  with 

usurious    under   the   state   laws.     National  the  agreement  to  loan  the  money.    Alves  v. 

Bank  v.  Johnson,  104  U.  S.  271.  Henderson  Nat.  Bank.  89  Ky.  126. 
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b.  Charging  Interest  in  Account. — Charging  interest  in  a  running 
account  is  not  a  payment.1 

c.  RENEWAL  OR  Settlement  Notes.  —  A  note  given  to  extend  the  time 
of  payment  of  a  usurious  indebtedness,  or  in  renewal  of  a  prior  note,  does  not 
constitute  a  payment  of  the  usurious  interest  in  the  prior  transaction ;  *  nor 
is  a  note  given  in  settlement  of  accounts  or  prior  notes  a  payment  of  a  usurious 
discount  included  in  the  face  value  of  the  new  note.3 

d.  Exaction  of  Usurv  on  Discounting  Commercial  Paper.  —  It  is 
generally  held  that  there  is  no  payment  of  usury  within  the  meaning  of  the 
statute,  where,  on  the  simple  discount  of  a  note  or  bill  at  a  usurious  rate,  the 
bank  pays  over  the  proceeds,  less  the  discount,  to  the  transferrer  or  borrower, 
or  credits  such  proceeds  on  his  account.4  In  such  case  usury  is  not  paid 
until  the  note  is  paid  or  a  judgment  is  entered  therefor,  for  up  to  such  time 
there  is  a  locus  penitent ice  for  the  party  charging  the  excessive  interest.5 

The  Courts,  However,  Make  a  Distinction  between  a  discount  at  a  usurious  rate  of 
paper  of  a  third  person  and  a  discount  of  the  paper  of  the  borrower,  holding 
that  in  the  former  case  payment  is  made  at  the  time  of  the  discount,  while  in 
the  latter  case  it  is  not  made  until  the  note  or  obligation  is  paid.  In  the 
former  case  the  borrower  pays  the  amount  charged  for  discount  in  the  nego- 
tiable obligation  of  another,  while  in  the  latter  case  the  borrower's  paper  does 
not  have  its  inception,  and  hence  is  a  mere  promise  to  pay,  made  at  the  time 
when  the  interest  is  taken.6 

e.  By  Application  of  Payments.  —  Payments  made  on  the  usurious 
debt  without  an  agreement  or  understanding  between  the  parties  as  to  their 
application  will  be  applied  on  the  principal  debt  and  not  on  the  interest.7 

26  Pittsb.  Leg.  J.  (Pa.)  129,  8  Fed.  Cas.  No. 
4,135;  Hall  v.  Fairfield  First  Nat.  Bank,  30 
Neb.  103;  Smith  v.  Crete  First  Nat.  Bank,  42 
Neb.  687;  Lanham  v.  Crete  First  Nat.  Bank, 
42  Neb.  757;  Higley  v.  Beverly  First  Nat.  Bank, 
26  Ohio  St  79,  20  Am.  Rep.  759. 

6.  Distinction  Made  Where  Paper  of  Another  Is 
Discounted  by  Borrower. —  Knapp  v.  Williams- 
port  Nat.  Bank,  15  Fed.  Rep.  333;  Brown  v. 
National  Slate  Bank,  3  U.  S.  App.  7;  National 
Bank  v.  Carpenter,  52  N.  J.  L.  165,  reversing 
50  N.  J.  L.  6;  Nash  v.  White's  Bank,  68  N.  Y. 
396;  Clarion  Second  Nat.  Bank  v.  Morgan, 
165  Pa.  St.  199,  44  Am.  St.  Rep.  652. 

7.  Partial  Payments  Will  Be  Applied  on  Princi- 
pal.—  Danforth  v.  National  State  Bank,  (C. 
C.  A.)  48  Fed.  Rep.  271;  Gadsden  First  Nat. 
Bank  v.  Denson,  115  Ala.  650;  Newton  First 
Nat.  Bank  v.  Turner,  3  Kan.  App.  353;  Hutch- 
inson First  Nat.  Bank  v.  Mclnturff,  3  Kan. 
App.  536;  Sydner  v.  Mt.  Sterling  Nat.  Bank. 
94  Ky.  231;  Citizens  Nat.  Bank  v.  Forman, 
(Ky.  1901)  63  S.  W.  Rep.  454;  Moniteau  Nat. 
Bank  v.  Miller,  73  Mo.  187;  Haseltine  v. 
Central  Nat.  Bank,  155  Mo.  66;  North  Bend 
First  Nat.  Bank  v.  Miltonberger,  33  Neb.  847; 
Dorchester  First  Nat.  Bank  v.  Smith,  36  Neb. 
199;  Hall  v.  Fairfield  First  Nat.  Bank,  30  Neb. 
99;  National  State  Bank  v.  Brainard,  61  Hun 
(N.  Y.)  339;  Cadiz  Bank  v.  Slemmons,  34  Ohio 
St.  143,  32  Am.  Rep.  364;  Stout  v.  Ennis  Nat. 
Bank,  69  'Tex.  384.  But  see  Kinser  v.  Farm- 
ers' Nat.  Bank,  58  Iowa  728.  See  also  the  title 
Application  of  Payments,  vol.  2,  p.  442. 

Rule  in  Kentucky.  —  Under  a  state  statute 
which  provides  that  "  partial  payment  on  a 
debt  bearing  interest  shall  be  first  applied  to 
the  extinguishment  of  the  interest  then  due  " 
(Stat.  Ky.  1894,  §  221Q,  subdiv.  3),  where  a 
settlement  is  made  of  various  accounts,  and 


1.  Charging  Interest  in  Account.  —  Davey  v. 
Deadwood  First  Nat.  Bank,  8  S.  Dak.  214. 

2.  Renewal  Notes  Not  Payment.  —  Brown  v. 
Marion  Nat.  Bank,  169  U.  S.  416;  Louisville 
Trust  Co.  v.  Kentucky  Nat.  Bank,  87  Fed. 
Rep.  143,  102  Fed.  Rep.  442;  Farmers',  etc., 
Bank  v.  Hoagland,  7  Fed.  Rep.  159;  Pickett 
v.  Merchants'  Nat.  Bank,  32  Ark.  346;  Lan- 
ham v.  Crete  First  Nat.  Bank.  42  Neb.  757; 
Kearney  v.  Clarion  First  Nat.  Bank,  129  Pa. 
St.  577;  Davey  v.  Deadwood  First  Nat.  Bank, 
8  S.  Dak.  214.  But  see  Talbot  v.  Sioux  City 
First  Nat.  Bank,  106  Iowa  361. 

The  statute  "  clearly  makes  a  difference  be- 
tween interest  which  a  note,  bill,  or  other  evi- 
dence of  debt  held  by  a  national  bank  '  carries 
with  it  or  which  has  been  agreed  to  be  paid 
thereon,'  and  interest  which  has  been  '  paid.' 
Interest  included  in  a  renewal  note  or  evi- 
denced by  a  separate  note  does  not  therebv 
cease  to  be  inteiest  within  the  meaning  of 
section  5198  and  become  principal."  Brown 
v.  Marion  Nat.  Bank,  169  U.  S.  418. 

3.  Settlement  Notes  Not  Payment.  —  Sydner  v. 
Mt  Sterling  Nat.  Bank,  94  Kv.  231;  Hall  v. 
Fairfield  First  Nat.  Bank,  30  Neb.  99;  Osborn 
v.  Athens  First  Nat.  Bank,  175  Pa.  St.  494. 

4.  Exaction  of  Usury  on  Discount  Not  Payment. 
—  Knapp  v.  Williamsport  Nat.  Bank,  15  Fed. 
Rep.  333;  Sydner  v.  Mt.  Sterling  Nat.  Bank. 
94  Ky.  231;  Marion  Nat.  Bank  v.  Thompson, 
ior  Ky.  281;  Citizens  Nat.  Bank  v.  Forman, 
(Ky.  1901)  63  S.  VV.  Rep.  454;  Haseltine  v. 
Central  Nat.  Bank  155  Mo.  66;  Auburn  Nat. 
Bank  v.  L?wis,  81  N.  Y.  15,  75  N.  Y.  516,  re- 
versing 10  Hun  (N.  Y.)  468;  Made  v.  McVay, 
31  Ohio  St.  231;  Guthrie  v.  Reid,  107  Pa.  St. 
251.  Contra,  Bobo  v.  People's  Nat.  Bank,  92 
Tenn.  444. 

5.  Duncan  v.  Mt.  Pleasant  First  Nat.  Bank, 
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But  the  payment  of  usurious  interest,  or  any  interest,  on  renewing  a  note  dis- 
counted or  given  at  a  usurious  rate  is  a  payment  of  interest  and  will  not  be 
applied  on  the  principal.1 

/.  Remitting  Interest.  —  If  the  note,  when  sued  on,  includes  an  agree- 
ment to  pay  usurious  interest  or  interest  upon  usurious  interest,  the  holder  may, 
in  due  time,  elect  to  remit  such  interest,  and  it  cannot  then  be  said  that  usurious 
interest  was  paid  to  him.2  And  so  in  a  suit  on  a  usurious  debt  where  the 
amount  of  excessive  interest  is  deducted  from  the  judgment  or  decree,  there 
is  no  payment  of  usury  within  the  statute.3  But  a  note  given  for  a  usurious 
amount  which  carries  legal  interest  on  its  face  cannot  be  purged  of  such  usury 
by  having  the  amount  of  excess  over  the  legal  rate,  and  interest  on  such 
excess,  credited  thereon  as  a  payment,  without  the  concurrence  of  the  maker, 
so  as  to  prevent  a  forfeiture  under  the  statute  of  all  interest  which  it  carries.4 

4.  Effect  of  Usury  on  Transaction  a.  Validity  of  Contract. — The 
validity  of  the  contract  is  not  affected  by  taking  or  reserving  an  unlawful  rate 
of  interest,5  though  a  note  given  to  cover  the  interest  in  balancing  accounts 
on  usurious  transactions  cannot  be  enforced  where  the  defense  of  usury  is 
set  up.6 

b.  Forfeiture  of  Interest  — (  i)  Interest-bearing  Potuer  of  Debt 
Destroyed  by  Usury.  —  Where  usurious  interest  has  been  stipulated  for,  but 
not  paid,  or  where  such  interest  has  been  paid  in  advance,'  the  illegality  of 


a  large  amount  thereof  is  paid  in  cash,  and  a 
new  note  is  given  for  the  balance,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  the  interest  and  usury  in  the 
prior  transactions  were  paid  at  such  time,  and 
the  statute  of  limitations  for  the  recovery  of 
the  penalty  will  run  from  the  date  of  such 
settlement.  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  102  Fed.  Rep.  442. 

A  Presumption  of  Application  by  the  debtor  of 
a  payment  towards  the  interest  does  not  arise 
from  the  fact  that  the  bank  so  applied  the  pay- 
ment on  its  books  without  his  knowledge. 
Richmond  Second  Nat.  Bank  v.  Fitzpatrick, 
(Ky.  1901)  63  S.  W.  Rep.  459. 

1.  Usurious  Interest  Paid  on  Renewal.  —  Rich- 
mond Second  Nat,  Bank  v.  Fitzpatrick,  (Ky. 
T901)  63  S.  W.  Rep.  459;  Peterborough  First 
Nat.  Bank  v.  Child?,  133  Mass.  248,  43  Am. 
Rep.  509;  Lanham  v.  Crete  First  Nat  Bank, 
42  Neb.  757.  And  see  infra,  this  section.  Set- 
off  of  Interest  or  Usury  Paid.  Contra,  Haseltine 
v.  Central  Nat.  Bank,  155  Mo.  66. 

2.  Usurious  Interest  Reserved  May  Be  Remitted. 

—  Brown  v.  Marion  Nat.  Bank,  169  U.  S.  419; 
Winterset  Nat.  Bank  v.  Eyre,  52  Iowa  114; 
Higley  v.  Beverlv  First  Nat.  Bank,  26  Ohio 
St.  81,  20  Am.  Rep.  759. 

3.  Deduction  from  Judgment.  —  Talbot  v. 
Sioux  City  First  Nat.  Bank,  106  Iowa  361; 
Kearney  v.  Clarion  First  Nat.  Bank,  129  Pa. 
St.  577- 

4.  Winterset  Nat.  Bank  t:  Evre,  52  Iowa  114. 
See  also  infra,  this  title,  Forfeiture  of  In- 
terest. 

5.  Validity  of  Contract  Not  Affected  by  Usury. 

—  Oales  v.  Montgomery  First  Nat.  Bank,  100 
U.  S.  239;  National  Exch.  Bank  v.  Moore,  2 
Bond  (U.  S.)  170,  17  Fed.  Cas.  No.  10,041; 
Farmers'  Nat.  Gold  Bank  v.  Stover,  60  Cal. 
387;  Wiley  v.  Starbuck,  44  Ind.  298;  Nicholson 
v.  National  Bank,  92  Ky.  251;  Newell  v. 
Somerset  First  Nat.  Bank,  13  Ky.  L.  Rep. 
775;  Lazear  v.  National  Union  Bank,  52  Md. 
78,  36  Am.  Rep.  355;    Pensacola  First  Nat. 


30 ; 


Bank  v.  Anderson,  55  N.  Y.  App.  Div.  570; 
Columbus  First  Nat.  Bank  v.  Garlinghouse. 
22  Ohio  St.  492,  10  Am.  Rep.  751;  Allen  v. 
Xenia  First  Nat.  Bank,  23  Ohio  St.  97;  Smith 
v.  Exchange  Bank,  26  Ohio  St.  141;  Shinkle  v. 
Ripley  First  Nat.  Bank.  22  Ohio  St.  516. 

Two  Separate  and  Distinct  Classes  of  cases  are 
contemplated  by  the  statute:  first,  those 
wherein  usurious  interest  has  been  taken, 
received,  reserved,  or  charged,  in  which  case 
there  shall  be  "a  forfeiture  of  the  entire  in- 
terest which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon;"  second,  in  case 
usurious  interest  has  been  paid,  the  person 
paying  it  may  recover  back  twice  the  amount 
of  the  interest  "  thus  paid  from  the  associa- 
tion taking  or  receiving  the  same."  While 
the  first  class  refers  10  interest  taken  and  re- 
ceived, as  well  as  that  reserved  or  charged, 
the  latter  part  of  the  clause  apparently  limits 
the  forfeiture  to  such  interest  as  the  evidence 
of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid,  which  is  covered  by  the 
second  clause  of  the  section.  Haseltine  v. 
Central  Bank,  183  U.  S.  135.  See  also  Barnet 
v.  Muncie  Nat.  B  ink,  98  U.  S.  555. 

6.  Note  Given  for  Interest. —  Marion  Nat. 
Bank  v.  Thompson,  101  Ky.  277;  Tomblin  v. 
Higgins,  53  Neb.  92,  6S  Am.  St.  Rep.  596. 

7.  The  Statute  Provides  that  "  the  taking,  re- 
ceiving, reserving,  or  charging  a  rate  of  inter- 
est greater  than  is  allowed  by  the  preceding 
section,  when  knowingly  done,  shall  be  deemed 
a  forfeiture  of  the  entire  inlerest  which  the 
note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon."     Rev.  Stat.  U.  S.,  §  519S. 

Banks  to  Which  Statute  Is  Applicable.  —  The 
provision  limiting  the  forfeiture  to  the  interest 
applies  as  well  to  banks  established  in  states 
where  a  rate  of  interest  is  fixe.1  by  law  as  to 
banks  in  states  where  no  rate  is  fixed.  Centra\ 
Nat.  Bank  v.  Pratt,  115  Mass.  539,  15  Am. 
Rep.  138. 
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Effect  of  Usury  on  Transaction. 


the  transaction  destroys  the  interest-bearing  power  of  the  debt,  works  a  for- 
feiture of  all  interest  accruing  before  maturity,  as  well  as  that  accruing  after 
maturity,  and  limits  the  bank  to  the  recovery  of  the  sum  actually  loaned  or 
advanced,  with  interest  at  the  legal  rate  from  the  commencement  of  the  suit, 
where  the  usury  is  set  up  in  defense.1 

(2)  Collateral  Transactions  —  (a)  Separate  Notes  for  Interest.  —  The  forfeiture 
declared  by  the  statute  is  not  waived  or  avoided  by  giving  a  separate  note 
for  the  interest.2 

(b)  Collateral  Notes.  —  Usurious  interest  charged  in  an  account  may  be  set  up 
in  defense  to  collateral  notes  given  to  secure  overdrafts  on  such  accounts.3 

(3)  Defense  of  Usury  —  (a)  Jurisdiction.  —  The  defense  of  usury  may  be  made 
in  any  court  to  defeat  the  recovery  of  interest.4 

(b)  who  May  Make  in  General.  — -  Whether  the  defense  of  usury  is  a  personal 
defense  is  yet  an  unsettled  question,  for.  notwithstanding  the  plain  provisions 
of  the  statute,5  the  greater  number  of  cases  hold  that  usury  is  a  personal 
defense  and  is  available  only  to  the  parties  to  the  usurious  transaction.6 
Thus,  it  has  been  held  that  the  maker  of  a  note  or  bill  free  from  usury  in  its 
inception  cannot  set  up,  to  defeat  a  recovery  of  interest,  the  fact  that  the 
instrument  was  purchased  from  the  payee  by  the  bank  at  a  usurious  discount.7 
However,  it  is  held  generally  that  an  accommodation  indorser  or  maker  may 
set  up  the  defense  of  usury  to  defeat  the  recovery  of  interest.8  And  the 
same  defense  may  be  made  by  sureties.9  And  the  better  rule  appears  to  be 
that  the  forfeiture  of  interest  in  the  case  of  commercial  paper  discounted  at  a 


1.  All  Interest  Forfeited  Where  Usury  Paid  or 
Reserved — United  States.  —  Barnet  v.  Cincin- 
nati Second  Nat.  Bank,  g8  U.  S.  555;  Brown 
v.  Marion  Nat.  Bank,  169  U.  S.  418;  Union- 
town  First  Nat.  Bank  v.  Stauffer,  1  Fed.  Rep. 
187;  Danforth  v.  National  State  Bank,  (C.  C. 
A.)  48  Fed.  Rep.  271;  Farmers'  etc.,  Bank  v. 
Hojgland,  7  Fed.  Rep.  159. 

Indiana.  —  Wiley  v.  Starbuck,  44  Ind.  298. 

Kansas.  —  Shafer  v.  Russell  First  Nat.  Bank, 
53  Kan.  614;  Fraker  v.  Cullum,  24  Kan.  679. 

Kentucky.  —  Alves  v.  Henderson  Nat.  Bank, 
89  Ky.  126;  Marion  Nat.  Bank  v.  Thompson, 
tot  Ky.  277,  Richmond  Second  Nat.  Bank  v. 
F'.tzpatrick,  (Ky.  1901)  63  S.  W.  Rep.  459. 

Massachusetts.  —  Peterborough  First  Nat. 
Bank  v.  Childs,  133  Mass.  248,  43  Am.  Rep. 
509. 

Nebraska.  —  Hall  v.  Fairfield  First  Nat. 
Bank,  30  Neb.  99;  McGhee  v.  Tobias  First 
Nat.  Bank,  40  Neb.  92;  Norfolk  Nat.  Bank  v. 
Schwenk,  46  Neb.  381;  Tomblin  v.  Higgins, 
53  Neb.  92,  68  Am.  St.  Rep.- 596. 

New  York.  —  National  Bank  v.  Lewis,  81  N. 
Y.  15;  National  State  Bank  v.  Brainard,  61 
Hun  (N.  Y.)  339. 

O/iio. — Shunk  v.  Galion  First  Nat.  Bank, 
22  Ohio  St.  508,  10  Am.  Rep.  762:  Huntington 
v.  Krejci,  3  Ohio  Dec.  (Reprint)  532;  Hade  v. 
McVay,  31  Ohio  Si.  231. 

Pennsylvania.  —  Brown  v.  Erie  Second  Nat. 
Bank,  72  Pa.  St.  209;  Philadelphia  Third  Nat. 
Bank  v.  Miller,  90  Pa.  St.  241:  Lucas  v.  Gov- 
ernment Nat.  Bank,  78  Pa.  St.  228,  21  Am. 
Rep.  17;  Guthrie  v.  Reid,  107  Pa.  St.  251. 

2.  Separate  Notes  for  Interest  Are  Void.  — 
Brown  v.  Marion  Nat.  Bank,  169  U.  S.  418; 
Marion  Nat.  Bank  v.  Thompson,  101  Ky.  277. 

3.  Interest  Forfeited  on  Collateral  Notes.  — 
Philadelphia  Third  Nat.  Bank  v.  Millet,  90 
Pa.  St.  241. 

4.  Defense  of  Usury  Available  in  Any  Court.  — 


Winterset  Nat.  Bank  v.  Eyre,  52  Iowa  114; 
Grundy  Center  First  Nat.  Bank  v.  Moore,  83 
Iowa  740  [distinguishing  Newell  v.  National 
Bank,  12  Bush  (Ky.)  57,  as  obiter];  Peoples  v. 
First  Nat.  Bank,  15  Ky.  L.  Rep.  748;  Peter- 
borough First  Nat.  Bank  Childs,  130  Mass. 
519,  39  Am.  Rep.  474;  Hade  c.  McVay,  31 
Ohio  St.  231. 

5.  Rev.  Stat.  U.  S.,  §  5198. 

6.  Usury  Personal  Defense.  —  Pickett  v.  Mer- 
chants' Nat.  Bank,  32  Ark.  346;  Lazear  v.  Na- 
tional Union  Bank,  52  Md.  78,  36  Am.  Rep. 
355;  Importers',  etc.,  Nat.  Bank  v.  Littell,  47  N. 
J.  L.  233;  Bramhall  v.  Atlantic  Nat.  Bank,  36 
N.  J.  L.  243;  Smith  v.  Exchange  Bank,  26  Ohio 
St.  141;  Bly  v.  Titusville  Second  Nat.  Bank, 
79  Pa.  St.  453- 

7.  Maker  of  Note  Cannot  Set  Up  Defense  Where 
Usurious  Discount  Charged  to  Another.  —  Lazear 
v.  National  Union  Bank,  52  Md.  78,  36  Am. 
Rep.  355;  Importers',  etc.,  Nat.  Bank  v.  Littell, 
47  N.  J.  L.  233;  Smith  v.  Exchange  Bank,  26 
Ohio  St.  141;  Clarion  Second  Nat.  Bank  v. 
Morgan,  165  Pa.  St.  199,  44  Am.  St.  Rep.  652. 
Contra,  Danforth  v.  National  State  Bank,  (C. 
C.  A.)  48  Fed.  Rep.  271;  Guthrie  v.  Reid,  107 
Pa.  St.  251. 

8.  Accommodation  Indorser  May  Set  Up  Usury. 
—  In  re  Wild,  n  Blatchf.  (U.  S.)  243;  Auburn 
Nat.  Bank  v.  Lewis,  81  N.  Y.  15,  75  N.  Y.  516, 
reversing  10  Hun  (N.  Y.)  468;  Cake  v.  Lebanon 
First  Nat.  Bank,  86  Pa.  St.  303;  Brown  v. 
Erie  Second  Nat.  Bank,  72  Pa.  St.  209. 

In  Bly  v.  Titusville  Second  Nat.  Bank,  79 
Pa.  St.  453,  it  was  held  that  in  an  action 
against  A  as  indorser  of  a  note  given  by  B  in 
settlement  of  B's  liability  incurred  as  accom- 
modation indorser  for  C,  A  could  not  set  up 
the  defense  that  the  transaction  between  B  and 
C  was  tainted  with  usury. 

9.  Defense  by  Sureties.  —  Philadelphia  Third 
Nat.  Bank  v.  Miller,  90  Pa.  St.  241. 
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usurious  rate  attaches  to  the  instrument  itself,  and  the  defense  is  available  to 
any  party  thereto.1 

(c)  By  Bank  Director.  —  The  borrower  is  not  estopped  to  defend  against  a 
recovery  of  interest  on  the  ground  of  usury  because  of  the  fact  that  he  is 
a  director  of  the  bank.2 

(d)  Limitation.  —  The  statutory  limitation  of  two  years  3  applies  only  to  a 
suit  to  recover  the  penalty  of  double  the  interest  received,  and  not  to  the 
defense  of  usury  to  defeat  the  recovery  of  interest.4 

c.  RENEWAL  NOTES.  —  In  the  case  of  a  series  of  renewal  notes  given  for 
the  continuance  of  the  same  original  loan,  a  taint  of  usury  in  the  first  transac- 
tion follows  down  through  all  later  transactions,  limiting  the  recovery  to  the 
face  value  of  the  note  less  all  items  of  interest  included  therein  during  any 
stage  of  the  transactions,  if  the  forfeiture  clause  is  relied  on.5 

5.  Remedies  Where  Unlawful  Interest  Taken  —  a.  Statutory  Remedy 
EXCLUSIVE.  —  As  without  the  statute  there  can  be  no  recovery  from  the  bank 
for  usurious  interest  actually  paid,  and  as  the  statute  which  creates  the  right 
to  such  a  recovery  also  prescribes  the  remedy,  that  remedy  is  exclusive  of  all 
others  for  the  enforcement  of  such  right.6 


1.  Defense  Available  to  Any  Party. —  Brown  v. 
National  State  Bank,  3  U.  S.  App.  7,  48  Fed. 
Rep.  271;  Guthrie  v.  Reid,  107  Pa.  St.  251. 

In  Brown  v.  National  State  Bank,  3  U.  S. 
ApD.  7,  the  acceptor  of  a  draft  discounted  at  a 
usurious  rate  by  a  bill  broker  for  the  drawer 
was  allowed  to  set  up  usury  to  defeat  a  re- 
covery of  interest  beyond  the  face  of  the  draff. 

"  It  is  settled  law  that  where  a  national 
bank  takes,  receives,  or  charges  more  than  the 
legal  rate  of  interest  in  the  discount  of  a  note, 
the  interest-bearing  power  of  the  note  is  de- 
stroyed. And,  when  once  so  destroyed,  it 
remains  so.  The  taint  of  the  usury  clings  to 
it  until  paid.  It  is  a  dead  note  thereafter,  so 
far  as  interest  is  concerned."  Guthrie  v. 
Reid,  107  Pa.  St.  251,  quoted  in  Danforth  v. 
National  State  Bank,  (C.  C.  A.)  48  Fed.  Rep. 
277. 

Defense  Where  Bank  Innocent.  —  So  the  defense 
may  be  made  by  the  maker  of  the  note  where 
the  note  was  tainted  with  usury  in  its  inception 
and  before  title  thereto  was  taken  by  the  bank 
whose  purchase  was  free  from  usury.  Spring- 
field First  Nat.  Bank  v.  Haulbenbeek,  65  Hun 
(N.  Y.)  54.  But  see  Bramhall  v.  Atlantic  Nat. 
Bank.  36  N.  J.  L.  249. 

2.  Bank  Director  May  Set  up  Defense.  —  Cadiz 
Bank  v.  Slemmons,  34  Ohio  St.  142,  3?  Am. 
Rep.  364. 

3.  See  infra,  this  section,  Limitation  of  Ac- 
tion. 

4.  Statute  of  Limitations  Not  Applicable  to  De- 
fense of  Usury. —  Pickett  v.  Merchants'  Nat. 
Bank,  32  Ark.  346;  Peterborough  First  Nat. 
Bank  v.  Childs.  130  Mass.  519,  39  Am.  Rep. 
474.  133  Mass.  248;  Moniteau  Nat.  Bank  v. 
Miller,  73  Mo.  187.  Contra,  Higlev  v.  Beverly 
First  Nat.  Bank,  26  Ohio  St.  75,  20  Am.  Rep. 
759- 

5.  Renewal  Notes  Tainted  with  Usury  in  Prior 
Transaction. —  Brown  v.  Marion  Nat.  Bank,  169 
U.  S.  416  {reversing  (Ky.  1896)  35  S.  W.  Rep. 
926];  Farmers',  etc.,  Bank  v.  Hoagland,  7  Fed. 
Rep.  159;  Pickett  v.  Merchants'  Nat.  Bank,  32 
Ark.  346;  Meade  Center  First  Nat.  Bank  v. 
Grimes,  49  Kan.  219;  Sydner  v.  Mt.  Sterling 
Nat.  Bank,  94  Ky.  231;  Marion  Nat.  Bank  v. 
Thompson,  101  Ky.  277;  Peoples  v.  First  Nat. 


Bank,  15  Ky.  L.  Rep.  748;  Peterborough  First 
Nat,  Bank  v.  Childs,  133  Mass.  248.  43  Am.  Rep. 
509;  Exeter  Nat.  Bank  v.  Orchard,  39  Neb.  485; 
Cadiz  Bank  v.  Slemmons,  34  Ohio  St.  142,  32 
Am.  Rep.  364;  Cake  v.  Lebanon  First  Nat. 
Bank,  86  Pa.  St.  303;  Overholt  z.  National 
Bank,  82  Pa.  St.  490. 

Contra.  —  Brown  v.  Marion  Nat.  Bank,  92 
Ky.  607;  National  Bank  v.  Davis,  8  Biss.  (U. 
S.)  100,  17  Fed.  Cas.  No.  10,038.  These  cases 
must  be  considered  as  overruled  by  the  cases 
cited  above. 

6.  Statutory  Remedy  Exclusive.  —  Farmers', 
etc.,  Nat.  Bank  v.  Dearing,  91  U.  S.  29; 
Stephens  v.  Monongahela  Nat.  Bank,  in  U. 
S.  197;  Haseltine  v.  Central  Nat.  Bank,  183 
U.  S.  132,  affirming  155  Mo.  58;  Cox  v.  Beck,  83 
Fed.  Rep.  269;  Wiley  v.  Siarbuck,  44  Ind.  298; 
Marion  Nat.  Bank  v.  Thompson,  101  Ky.  277; 
Barker  v.  Rochester  Nat.  Bank,  59  N.  H.  310; 
National  State  Bank  r.  Boylan,  (N.  Y.  Super. 
Ct.  Spec.  T.J  2  Abb.  N.  Cas.  (N.  Y.)  216;  Old- 
ham v.  Wilmington  First  Nat.  Bank,  85  N. 
Car.  241;  Clarion  First  Nat.  Bank  v.  Gruber, 
91  Pa.  St.  377;  National  Bank  v.  Dushane,  96 
Pa.  St.  340;  Dow  v.  Irasburgh  Nat.  Bank,  50 
Vt.  1 12,  28  Am.  Rep.  493;  Hambright  v.  Cleve- 
land Nat.  Bank,  3  Lea  (Tenn.)  40,  31  Am.  Rep. 
629;  Hill  v.  National  Bank,  56  Vt.  582. 

Contra.  —  Farrow  v.  First  Nat.  Bank,  (Ky. 
1898)  47  S.  W.  Rep.  594;  Steadman  v.  Red- 
field,  8  Baxt.  (Tenn.)  337. 

Exceptions. — In  Exeter  Nat.  Bank  v.  Orchard, 
39  Neb.  485,  though  this  principle  was 
acknowledged,  it  was  held  that  a  debtor  was 
not  thereby  prevented  from  availing  himself 
of  any  defenses  on  account  of  usury  to  which 
he  was  entitled  under  the  state  law  and  which 
accrued  before  he  was  aware  that  the  debt  had 
been  assigned  to  a  national  bank,  notwith- 
standing he  subsequently  paid  usury  to  the 
bank. 

So  it  has  been  held  that  where  a  national 
bank,  in  order  to  evade  the  burdens  attaching 
to  its  position.as  such,  causes  a  note  and  mort- 
gage to  be  executed  to  a  third  person,  it  will 
not  be  permitted  to  show  the  truth  to  evade 
the  burdens  cast  upon  it  by  a  con-tract  in  the 
form  which  has  been  chosen,  and  in  such  case 
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b.  SET  off  of  INTEREST  Or  Usury  Paid.  — Thus,  where  interest  greater 
than  that  allowed  has  been  actually  paid,  neither  it  nor  subsequent  legal 
interest  paid  can  be  set  off  against  the  principal  sum  in  an  action  to  recover 
the  debt.' 

c.  Recovery  of  Double  Interest  Paid  —  (i)  Statutory  Provision. — 
The  statute  providing  the  penalty  for  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  that  allowed  provides  as  the  remedy,  where  such 
interest  has  been  actually  paid,  an  action  in  the  nature  of  an  action  of  debt  to 
recover  twice  the  amount  of  the  interest  thus  paid.3 

(2)  Set-off  of  Penalty  in  Suit  for  Debt.  —  And  the  penalty  cannot  be  set 
off  in  an  action  on  the  debt.-'1 

(3)  Conditions  Precedent  to  Suit.  —  The  overcharge  must  have  been  know- 


a  remedy  under  the  state  law  is  applicable. 
Gadsden  v.  Thrush,  56  Neb.  565. 

1.  Interest  and  Usury  Paid  Cannot  Be  Set  Off 
in  Action  on  Debt — United  States. —  Barnet  v. 
Cincinnati  Second  Nat.  Bank,  98  U.  S.  555, 
affirming  1  Cine.  L.  Bui.  45,  2  Fed.  Cas.  No. 
1,026:  Driesbach  v.  Wilkes  Barre  Second  Nat. 
Bank,  104  U.  S.  52;  Stephens  v.  Monongahela 
Nat.  Bank,  111  U.S.  197;  Haseltine  v.  Central 
Nat.  Bank,  183  U.  S.  132,  affirming  155  Mo.  58; 
Farmers',  etc.,  Bank  v.  Hoagland,  7  Fed.  Rep. 
159;  Danforth  v.  National  State  Bank,  (C.  C. 
A.)  48  Fed.  Rep.  271. 

Colorado.  —  Rockwell  v.  Farmers'  Nat.  Bank, 
4  Colo.  App.  562. 

Indiana.  —  Wiley  v.  Starbuck,  44  Ind. 
298 

Iowa.  —  National  Bank  v.  Eyre,  52  Iowa 
114;  Grundy  Center  First  Nat.  Bank  v.  Moore, 
83  Iowa  740. 

Kansas.  —  Fraker  v.  Cullum,  24  Kan.  679. 

Kentucky.  —  Marion  Nat.  Bank  v.  Thomp- 
son, roi  Ky.  277. 

Massachusetts.  —  Peterborough  First  Nat. 
Bank  v  Childs,  133  Mass.  248,  43  Am.  Rep. 
509;  Peterborough  First  Nat.  Bank  v.  Childs, 
130  Mass.  519,  39  Am.  Rep.  474;  Central  Nat. 
B«nk  v.  Pratt,  115  Mass.  539,  15  Am.  Rep. 
138;  Davis  v.  Randall,  115  Mass.  547,  15  Am. 
Rep.  146. 

Missouri.  —  Central  Nat.  Bank  v.  Haseltine, 
155  Mo.  58,  affirmed  183  U.  S.  132;  Bullinaster 
v.  St.  Joseph,  70  Mo.  App.  60. 

Nebraska.  —  Norfolk  Nat.  Bank  v.  Schwenk, 
46  Neb.  381;  Gadsden  v.  Thrush,  56  Neb.  565. 

Mew  York.  —  Auburn  Nat.  Bank  v.  Lewis, 
81  N.  Y.  15. 

North  Carolina.  —  Oldham  v.  Wilmington 
First  Nat.  Bank,  85  N.  Car.  241. 

Ohio.  —  Higley  v.  Beverly  First  Nat.  Bank, 
26  Ohio  St.  75,  20  Am.  Rep.  759;  Huntington 
v.  Krejci,  3  Ohio  Dec.  (Reprint)  532 ;  Hade  v. 
McVay,  31  Ohio  St.  231. 

Pennsylvania.  —  Bly  v.  Titusville  Second 
Nat  Bank,  79  Pa.  St.  453;  Clarion  First  Nat. 
Bank  v.  Gruber,  gi  Pa.  St.  377,  &  W.  N.  C. 
(Pa.)  119;  National  Bank  v.  Dushane,  96  Pa. 
St.  340. 

South  Carolina.  —  Childs  v.  Alexander,  22  S. 
Car.  169. 

Texas.  —  Huggins  v.  Citizens'  Nat.  Bank,  6 
Tex.  Civ.  App.  33:  Comanche  Nat.  Bank  v. 
Dabney,  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep. 
413. 

Overruled  Cases  to  the  Contrary.  —  National 
Bank  v.  Davis,  8  Biss.  (U.  S.)  100,  17  Fed. 
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Cas.  No.  10,038;  In  re  Wild,  ii.Blatchf.  (U.  S.) 
243;  Farrow  v.  First  Nat.  Bank,  (Ky.  1898)47 
S.  W.  Rep.  594;  Moniteau  Nat.  Bank  v.  Miller, 
73  Mo.  187:  Exeter  Nat.  Bank  v.  Orchard,  39 
Neb.  485;  Auburn  Nat.  Bank  v.  Lewis,  75  N. 
Y.  516;  Shunk  v.  Galion  First  Nat.  Bank,  22 
Ohio  St.  508,  10  Am.  Rep.  762;  Cake  v.  Leba- 
non First  Nat.  Bank,  86  Pa.  St.  303;  Brown  v. 
Erie  Second  Nat.  Bank,  72  Pa.  St.  209;  Lucas 
v.  Government  Nat.  Bank,  78  Pa.  St.  228,  21 
Am.  Rep.  17;  Stephens  v.  Monongahela  Nat. 
Bank,  88  Pa.  St.  157,  32  Am.  Rep.  438;  Over- 
holt  v.  National  Bank,  82  Pa.  St.  490. 

A  Surety  stands  in  no  better  position  than 
his  principal  in  this  respect.  Stephens  v. 
Monongahela  Nat.  Bank,  in  U.  S.  197;  Wiley 
v.  Starbuck,  44  Ind.  29S. 

2.  Statutory  Remedy  Where  Usury  Actually 
Paid. —  Barnet  v.  Naronal  Bank,  98  U.  S.  555, 
affirming  1  Cine.  L.  Bui.  45,  2  Fed.  Cas.  No. 
1,026;  Cox  v.  Beck,  83  Fed.  Rep.  269. 

The  Statute  Provides  that "  in  case  the  greater 
rate  of  interest  has  been  paid,  the  petson  by 
whom  it  has  been  paid,  or  his  legal  representa- 
tives, may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount 
of  the  interest  thus  paid  from  the  association 
taking  or  receiving  the  same;  providing  such 
action  is  commenced  within  two  years  from  the 
time  the  usurious  transaction  occui  red."  Rev. 
Stat.  U.  S..  §  5198. 

3.  Penalty  Cannot  Be  Set  Off  in  Action  on  Debt. 
—  Slaughter  v.  Montgomery  First  Nat.  Bank, 
109  Ala.  157;  Ellis  v.  Olney  First  Nat.  Bank, 
11  111.  App,  275;  Peterborough  First  Nat.  Bank 
v.  Childs,  133  Mass.  248,  43  Am.  Rep.  509; 
Brown  v.  Erie  Second  Nat.  Bank,  72  Pa.  St. 
209.  Contra,  Wachovia  Nat.  Bank  v.  Ireland, 
122  N.  Car.  571.  See  also  Shinkle  v.  Ripley 
First  Nat.  Bank,  22  Ohio  St.  516. 

Norfolk  Nat.  Bank  v.  Schwenk,  46  Neb.  381, 
was  an  action  brought  by  the  makerof  a  series 
of  renewal  notes  to  recover  the  penalty  of 
double  the  amount  of  usurious  interest  paid 
on  the  first  note  and  on  subsequent  extensions 
in  the  shape  of  renewals,  and  the  defendant 
sought  to  recover  as  a  counterclaim  the  amount 
of  the  last  renewal  note,  not  then  paid.  The 
payments  of  usurious  interest  had  been  made 
more  than  two  yeais  before  the  action  was 
brought.  The  court  evidently  treated  the  action 
as  though  it  had  been  brought  by  the  bank  to 
recover  on  the  notes,  and  held  thai  the  plaintiff 
could  not  set  off  against  the  defendant's  de- 
mand the  amount  paid  as  interest  on  the  usu- 
rious transactions. 
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ingly  received  by  the  bank,1  in  its  own  right,*  and  the  unlawful  interest 
must  have  been  actually  paid.3  But  the  payment  of  the  principal  is  not  a 
condition  precedent  to  the  right  to  maintain  an  action  for  the  penalty,*  nor  is 
a  demand  necessary.5 

(4)  Who  May  Sue  —  (a)  statutory  Provision.  —  An  action  to  recover  the  penalty 
for  taking  usurious  interest  can  be  brought  only  by  the  person  by  whom  the 
interest  was  paid,  or  by  his  legal  representatives.6 

(b)  Persons  Making  Payment.  —  Thus,  one  of  the  joint  makers  of  a  note  on 
which  illegal  interest  has  been  paid  by  the  other  joint  maker  cannot  recover 
the  penalty  from  the  bank;  7  nor  where  illegal  interest  has  been  paid  by  them 
individually  can  they  unite  in  one  action  to  recover  the  penalty,  though  they 
have  paid  equal  amounts.8  But  an  action  may  be  brought  by  partners,  where 
the  firm  paid  the  illegal  interest.9 

(c)  Legal  Representatives.  —  The  term  "  legal  representatives  "  has  been  held 
to  include  a  receiver,10  a  trustee,11  an  assignee  in  bankruptcy, 12and  an  assignee 
for  benefit  of  creditors  under  a  common-law  deed  of  assignment,  though  the 
cases  are  not  in  accord  on  this  question.13    But  such  term  does  not  include  an 


1.  Overcharge  Must  Have  Been  Knowingly  Re 
ceived.  —  Wheeler  v.  Union  Nat.  Bank,  96  U 
S.  268:  Slaughter  v.  Montgomery  First  Nat 
Bank  109  Ala.  157;  Henderson  Nat.  Bank  v 
Alve>,  9t  Ky.  142;  Hall  v.  Fairfield  First  Nat 
Bank.  30  Neb.  99;  Schuyler  Nat.  Bank  v.  Bol- 
long.  24  Neb.  821,  825. 

2.  Bank  Acting  as  Agent  Not  Liable.  —  A 
national  bank  is  not.  liable  for  the  penalty 
where  it  sold  and  assigned  the  note  befoie 
maturity,  in  good  faith,  and  acted' merely  as 
the  assignee  s  agent  in  collecting  the  principal 
and  usurious  interest.  North  Bend  First  Nat. 
Bank  v.  Miltonberger,  33  Neb.  847. 

Presumption  of  Ownership.  —  In  an  action  to 
recover  the  penalty  of  double  the  interest  paid, 
the  bare  indorsement  of  a  note  in  the  usual 
course  of  business  by  a  national  bank  raises 
no  presumption  in  its  own  favor  as  against 
the  maker  thereof  from  whom  it  has  collected 
usurious  interest,  but  ownership  in  a  third 
party  at  the  time  when  it  demanded  and  re- 
ceived payment  must,  like  other  defenses,  be 
proved  by  the  bank.  North  Bend  First  Nat. 
Bank  v.  Miltonberger,  33  Neb  851. 

3.  Actual  Payment  Necessary.  —  Brown  v. 
Marion  Nat.  Bank,  169  U.  S.  419:  Talbot  v. 
Sioux  City  First  Nat.  Bank,  106  Iowa  361; 
Kearney  v.  Clarion  First  Nat.  Bank,  129  Pa. 
St.  577. 

Voluntary  Payment  of  both  principal  and  in- 
terest will  not  pre  vent  recovery  of  the  penalty. 
Tobias  First  Nat.  Bank  v.  Barnett,  51  Neb. 
397- 

Several  Payments.  —  It  is  immaterial  whether 
the  interest  was  paid  in  one  or  in  several  pay- 
ments, providing  such  payments  were  made 
within  the  period  limited.  Hinlermister  v. 
Chittenango  First  Nat.  Bank,  64  N.  Y.  212. 

Effect  of  Former  Judgment.  —  A  debtor  who 
has  actually  paid  excess  interest  is  not  pre- 
cluded from  recovering  the  penalty  for  the  ex- 
action of  usurious  interest  by  the  fact  that  he 
has  pleaded  usury  in  defense  to  a  suit  on  the 
note  and  has  recovered  judgment  therein, 
forfeiting  the  interest.  Gadsden  First  Nat. 
Bank  v.  Denson,  115  Ala.  650. 

As  to  What  Constitutes  a  Payment,  see  supra, 
this  section,  Payment  or  Reservation  of  Usury. 

4.  Payment  of  Principal  Not  Condition  Pre- 


cedent. —  Exeter  Nat.  Bank  v.  Orchard,  43  Neb. 
579;  Dorchester  First  Nat.  Bank  v.  Smith,  36 
Neb.  199;  Monongahela  Nat.  Bank  v.  Gver- 
holt,  96  Pa.  St.  327;  Lebanon  Nat.  Bank  v. 
Karmany,  98  Pa.  St.  65;  Lynch  v.  Merchants' 
Nat.  Bank,  22  VV.  Va.  554,  46  Am.  Rep.  520. 
Contra,  Haseltine  ■>.  Central  Nat.  Bank,  155 
Mo.  66,  which  case,  however,  apparently  fails 
to  discriminate  between  a  reservation  and  an 
actual  payment  of  the  interest. 

5.  Demand  Not  Necessary. —  Newton  First 
Nat.  Bank  v.  Turner,  3  Kan  App.  352. 

6.  Statutory  Provision.  —  Rev.  Stat.  U.  S., 
5198. 

7.  Joint  Maker  of  Note  — Timberlake  v.  First 
Nat.  Bank,  43  Fed.  Rep.  231;  Concordia  First 
Nat.  Bank  v.  Rowley,  52  Kan.  394. 

8.  Individuals  Making  Separate  Payments.  — 
Teague  v.  Salina  First  Nat.  Bank,  5  Kan.  App. 
300. 

9.  Partners  May  Sue.  —  Albion  Nat.  Bank  v. 
Montgomery,  54  Neb.  681. 

An  Accommodation  Indorser  cannot  sue  to  re- 
cover back  usurious  interest  paid  by  the  maker 
of  the  note.  Bly  v.  Titusville  Second  Nat. 
Bank,  79  Pa.  St.  453. 

10.  Receiver  Held  Legal  Representative. — Bar- 
tour  v.  National  Exch   Bank,  45  Ohio  St.  133. 

11.  Trustee  Held  Legal  Representative. — 'I  iffany 
v.  National  Bank,  18  Wall.  (U.  S  )  409. 

12.  Assignee  in  Bankruptcy  Held  Legal  Repre- 
sentative.—  Wright  v.  Greensburg  First  Nat. 
Bank,  8  Biss.  (U.  S.)  243.  30  Fed.  Cas.  No. 
18,078;  In  re  Prescott,  5  Biss.  (U.  S.)  523,  19 
Fed.  Cas.  No.  11  389;  Crocker  v.  Chetopa  First 
Nat.  Bank,  4  Dill.  (U.  S.)  358,  6  Fed.  Cas.  No. 
3,397;  Markson  v.  Kansas  City  First  Nat. 
Bank,  9  Chicago  Leg.  N.  108,  16  Fed.  Cas. 
No.  9,097;  National  Bank  v.  Trimble,  40  Ohio 
St.  629;  Monongahela  Nat.  Bank  v.  Overholt, 
96  Pa.  St.  327. 

13.  Assignee  for  Benefit  of  Creditors  Held  Legal 
Representative. —  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  87  Fed  Rep.  143;  Henderson 
Nat.  Bank  v.  Alves,  91  Ky.  146.  See  also 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank, 
102  Fed.  Rep.  442,  follo-.ving  but  criticising  prior 
holding  in  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  87  Fed.  Rep.  143.  Contra,  Barnilsz/. 
Hamilton  First  Nat.  Bank,  I  Cine.  L.  Bui. 45,  2 
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indorser  of  a  hill  of  exchange  1  nor  a  judgment  creditor.2 

(5)  Jurisdiction.  -  Whatever  doubts  might  have  existed  as  to  the  jurisdic- 
tion of  state  courts  to  entertain  a  suit  for  the  penalty  given  by  the  National 
Hank  Act  have  been  resolved  in  favor  of  such  jurisdiction  by  the  amendment 
to  the  section  of  the  statute  giving  the  remedy.3 

(6)  Limitation  of  Action. — The  allowance  of  a  recovery  of  double  the 
interest  paid  is  subject  to  the  proviso  that  the  action  must  be  "  commenced 
within  two  years  from  the  time  the  usurious  transaction  occurred."  4  This, 
however,  does  not  mean  the  making  of  the  usurious  contract,  nor  yet  the 
payment  of  the  usurious  note  or  loan,  but  the  actual  payment  of  the  interest 
from  which  the  penalty  arises.5  Merely  including  such  interest  in  a  new  loan 
or  a  renewal  note  is  not  sufficient.6  Each  payment  is  regarded  as  a  transac- 
tion within  the  intent  of  the  statute,  so  that  on  successive  payments  of  interest 
on  renewals  of  the  same  loan  the  limitation  runs  from  the  time  when  each 
payment  is  made.7 


Fed.  Cas.  No.  1,034;  Osborn  v.  Athens  First  Nat. 
Bank,  175  Pa.  St.  494,  in  which  latter  case  ii 
was  held  that  the  question  whether  a  voluntary 
assignee  for  the  benefit  of  creditors  is  a  legal 
representative  within  the  meaning  of  the  law 
mustdepend  uponthelocallawand  procedure; 
and  this  reasoning  may  explain  the  conflict  in 
the  decisions,  though  it  is  not  generally  set 
out  as  the  ground  of  the  holding. 

1.  Indorser  Not  Legal  Representative.  —  Bar- 
nett  v.  Muncie  Nat.  Bank,  1  Cine.  L.  Bui.  45, 
2  Fed.  Cas.  No.  1,026,  affirmed  98  U.  S.  555. 

2.  Judgment  Creditor  Not  Legal  Representative. 
—  Barrett  v.  National  Bank,  85  Tenn.  426. 

3.  State  Courts  Have  Jurisdiction  of  Action  for 
Penalty  —  United  States.  — Charlotte  First  Nat. 
Bank  v.  Morgan,  132  U.  S.  141,  affirming  93  N. 
Cai.  352. 

Kentucky.  —  Henderson  Nat.  Bank  v.  Alves, 
qi  Ky.  142;  National  Bank  v.  Johnson,  91  Ky. 
181,  11  Ky.  L.  Rep.  904. 

Maryland.  —  Ordway  v.  Central  Nat.  Bank, 
47  Md.  217,  28  Am.  Rep.  455. 

Nebraska.  —  Schuvler  Nat.  Bank  v.  Bollong, 
24  Neb.  821,  825,  28  Neb.  684;  Tecumsch  First 
Nat.  Bank  v.  Overman,  22  Neb.  116;  Schuyler 
Nat.  Bank  v.  Bollong,  37  Neb.  620,  32  Neb.  70. 

North  Carolina.  —  Morgan  v.  Charlotte  First 
Nat.  Bank,  93  N.  Car.  352,  affirmed  132  U.  S. 
141. 

Ohio.  —  Hade  v.  McVay,  3T  Ohio  St.  231. 

Pennsylvania.  —  Clarion  First  Nat.  Bank  v. 
Gruber,  91  Pa.  St.  377;  Bletz  v.  Columbia  Nat. 
Bank,  87  Pa.  St.  87,  30  Am.  Rep.  343;  Leba- 
non Nat.  Bank  v.  Karmany,  98  Pa.  St.  65; 
Government  Nat.  Bank  v.  Lucas,  1  Leg.  Chron. 
(Pa.)  321;  Gruber  v.  Clarion  First  Nat.  Bank, 
87  Pa.  St.  465. 

West  Virginia.  —  Lynch  v.  Merchants'  Nat. 
Bank,  22  W.  Va.  554,  46  Am.  Rep.  520. 

Where  Both  Plaintiff  and  Defendant  Are  Citizens 
of  Another  State,  the  state  court  will  not  take 
jurisdiction.  Missouri  River  Tel.  Co.  v.  Sioux 
City  First  Nat.  Bank,  74  111.  217,  Thomp.  Nat. 
Bank  Cas.  401. 

Statute  Giving  Jurisdiction  to  State  Courts.  — 
"  That  suits,  actions,  and  proceedings  against 
any  association  under  this  title  may  be  had  in 
any  circuit,  district,  or  territorial  court  of  the 
United  States  held  within  the  district  in  which 
such  association  may  be  established,  or  in  any 
state,  county,  or  municipal  court  in  the  county 
or  city  in  which  said  association  is  located 


having  jurisdiction  in  similar  cases."  Rev. 
Stat.  U.  S.,  §  5198;  Act  Cong.  Feb.  18,  1875, 
18  U.  S.  Stat,  at  L.  320,  c.  80. 

4.  Statutory  Provision  Limiting  Time  to  Sue.  — 
Rev.  Stat.  U.  S.,  §  5198;  Norfolk  Nat.  Bank  v. 
Schwenk,  46  Neb.  381. 

5.  Limitation  Runs  from  Actual  Payment  of 
Interest.  —  Brown  -o.  Marion  Nat.  Bank,  169 
U.  S.  419  ;  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  87  Fed.  Rep.  143,  102  Fed.  Rep. 
442;  Gadsden  First  Nat.  Bank  v.  Denson,  115 
Ala.  650;  Kinser  v.  Farmers'  Nat.  Bank,  58 
Iowa  728;  Henderson  Nat.  Bank  v.  Alves, 
91  Ky.  142;  Dorchester  First  Nat.  Bank  v. 
Smith,  36  Neb.  199;  Smith  v.  Crete  First 
Nat.  Bank,  42  Neb.  687;  Lanham  v.  Crete 
First  Nat.  Bank,  42  Neb.  757;  National  Bank 
v.  Carpenter,  52  N.  J.  L.  165;  Carpenter  v. 
National  Bank,  50  N.  J.  L.  6;  National  Bank 
v.  Trimble,  40  Ohio  St.  629;  Stephens  v.  Mo- 
nongahela  Nat.  Bank,  88  Pa.  St.  157,  32  Am. 
Rep.  438;  Brown  v.  Erie  Second  Nat.  Bank,  72 
Pa.  St.  209;  Monongahela  Nat.  Bank  v.  Over- 
holt,  96  Pa.  St.  327;  Lynch  v.  Merchants'  Nat. 
Bank,  22  W.  Va.  554,  46  Am.  Rep.  520.  See 
also  McBroom  v.  Scottish  Mortg.,  etc.,  Invest. 
Co.,  153  U.  S.  328. 

6.  Renewal  Notes  Including  Interest  Do  Not  Set 
Statute  in  Operation.  —  Brown  v.  Marion  Nat. 
Bank,  169  U.  S.  416;  Louisville  Trust  Co.  v. 
Kentucky  Nat.  Bank,  87  Fed.  Rep.  143,  102 
Fed.  Rep.  442.  But  see  Duncan  v.  Mt.  Pleas- 
ant First  Nat.  Bank,  26  Pittsb.  Leg.  J.  (Pa.) 
129,  8  Fed.  Cas.  No.  4,135,  where  a  new  note 
given  by  a  different  maker  was  held  to  be  a 
payment. 

Bond  Given  in  Settlement.  —  In  Talbot  -•.  Sioux- 
City  First  Nal.  Bank,  106  Iowa  361,  it  was  inti- 
mated, though  not  decided,  that  the  usurious 
transaction  occurred  at  a  time  when  a  bond 
which  included  usury  in  prior  indebtedness 
was  given  in  settlement,  the  bond  itself  carry- 
ing only  the  legal  rate. 

As  to  What  Constitutes  Actual  Payment  of  In- 
terest, see  supra,  this  section,  Payment  or 
Reservation  of  Usury. 

1.  Limitation  Runs  from  Each  Payment.  — 
Kinser  v.  Farmers'  Nat.  Bank,  58  Iowa  72S; 
Bobo  v.  People's  Nat.  Bank,  92  Tenn.  444; 
Lvnch  v.  Merchants'  Nat.  Bank,  22  VV.  Va. 
554,  46  Am.  Rep.  520.  Contra,  Duncan  <•.  Mt. 
Pleasant  First  Nat.  Bank,  26  Pittsb.  Leg.  J. 
(Pa.)  129,  8  Fed.  Cas.  No.  4,135,  wherein  it 
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(7)  Right  of  Set-off  in  Suit  for  Penalty.  —  In  a  suit  to  recover  the  penalty, 
the  defendant  cannot  set  off  a  judgment  or  other  claim  held  by  it  against  the 
plaintiff.1 

(8)  Extent  of  Recovery.  —  The  recovery  in  the  case  of  usurious  interest 
paid  is  double  the  amount  of  all  interest  paid,  down  to  the  time  of  trial,  and 
not  merely  double  the  excess  over  the  legal  rate.2  But  the  sum  to  be  recov- 
ered back  is  a  penalty,  not  a  debt,  and  does  not  bear  interest,3  except  from 
the  institution  of  suit  therefor.'4 

VI.  Actions  by  and  Against  National  Banks  —  1.  Right  to  Sue  and  Be 
Sued.  —  The  First  National  Bank  Act  Empowered  national  banks  "  to  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  and  equity,  as  fully  as  natural 
persons. ' '  5 

2.  Remedies  —  a.  ATTACHMENT  —  (1)  Statutory  Provision. —  The  statute 
piovides  that  "  no  attachment,  injunction,  or  execution  shall  be  issued 
against  "  a  national  bank  "  before  final  judgment,  in  any  suit,  action,  or  pro- 
ceeding in  any  state,  county,  or  municipal  court."  0 


was  held  that  the  limitation  did  not  begin  to 
run  until  the  actual  payment  of  the  loan,  for 
until  then  the  bank  might  elect  to  apply  the 
payments  on  the  principal;  but  the  authority 
of  this  case  may  well  be  doubted  for  failure  to 
distinguish  between  an  actual  paymeni  and  a 
mere  reservation  of  usury. 

1.  Claims  Against  Plaintiff  Cannot  Be  Set  Off. 

—  Morehouse  v.  Oswego  Second  Nat.  Bank, 
30  Hun  (N.  Y.)  62S;  Lebanon  Nat.  Bank  v. 
Karmany,  98  Pa.  St.  65.  See,  however,  Norfolk 
Nat.  Bank  v.  Schwenk,4b  Neb.  381, .and  supra, 
this  section,  Set-off  of  Penalty  in  Suit  for  Debt. 

2.  Double  All  Interest  Paid  May  Be  Recovered 

—  United  States.  —  Louisville  Trust  Co.  v. 
Kentucky  Nat.  Bank,  102  Fed.  Rep.  442;  Hill 
v.  National  Bank,  15  Fed.  Rep.  432;  Markson 
v.  Kansas  City  First  Nat.  Bank,  9  Chicago 
Leg.  N.  108,  16  Fed.  Cas.  No.  9,097;  Crocker 
v.  Chetopa  First  Nat.  Bank,  4  Dill.  (U.  S.)  358. 
6  Fed.  Cas.  No.  3,397;  Louisville  Trust  Co.  v. 
Kentucky  Nat.  Bank,  87  Fed.  Rep.  143; 
National  Bank  v.  Davis,  8  Biss.  (U.  S.)  100,  17 
Fed.  Cas  No.  10,038;  National  Exch.  Bank  v. 
Moore,  2  Bond  (U.  S.)  170,  17  Fed.  Cas.  No. 
10,041. 

Kansas.  —  Hutchinson  First  Nat.  Bank  v. 
Mclnturff,  3  Kan.  App.  536. 

Kentucky.  —  Henderson  Nat.  Bank  -'.  Alves, 
91  Ky.  142;  National  Bank  v.  Johnson,  91  Ky. 
181;  Richmond  Second  Nat.  Bank  v.  Filzpat- 
rick,  (Ky.  igoi)  63  S.  W.  Rep.  459. 

Minnesota.  —  Watt  v.  Lake  Benton  First 
Nat.  Bank,  76  Minn.  458. 

Nebraska.  —  Schuyler  Nat.  Bank  v.  Bollong, 
24  Neb.  825,  28  Neb.  684. 

Ohio.  —  National  Bank  v.  Trimble,  40  Ohio 
St.  629. 

Pennsylvania.  —  Lebanon  Nat.  Bank  v. 
Karmany,  98  Pa.  St.  65. 

Contra. —  Hintermister  v.  Chittenango  First 
Nat.  Bank,  64  N.  Y.  212,  modifying  3  Hun  (N. 
Y.)  345;  Brown  v.  Erie  Second  Nat.  Bank,  72 
Pa.  St.  209;  Bobo  v.  People's  Nat.  Bank,  92 
Tenn.  444. 

3.  Amount  Does  Not  Bear  Interest.  —  Higley  v. 
Beverly  First  Nat.  Bank,  26  Ohio  St.  75,  20 
Am.  Rep.  759;  Columbia  Nat.  Bank  v.  Bletz, 
2  Penny.  (Pa.)  169. 

4.  Interest  from  Institution  of  Suit.  —  Rich- 
mond Second  Nat.  Bank  v.  Fitzpatrick,  (Ky. 
1901)  63  S.  W.  Rep.  459. 


5.  Right  to  Sue  and  Be  Sued.  —  Act  Cong. 

June  3,  1864,  13  U.  S.  Stat,  at  L.  101,  c.  106, 
§  8,  now  Rev.  Stat.  U.  S.,  $  5136,  subdiv.  4. 

The  Effect  of  This  Provision  is  not  to  give  to 
the  corporation  the  capacity  to  be  sued  in 
every  court  within  the  United  States,  whether 
state  or  federal,  or  to  give  to  every  such  court 
jurisdiction  over  every  suit  which  may  be 
brought  in  it,  wherein  the  corporaiion  is  de- 
fendant. Its  only  pioper  effeel,  as  regards  the 
corporation,  when  a  defendant,  is  to  provide 
that  when  the  corporation  has  been  brought, 
as  a  suitor,  into  a  court  which  has  jurisdiction 
of  the  suit,  it  shall  stand  in  court  in  all  re- 
spects in  the  same  position  as  regards  its  own 
rights  or  the  rights  of  others  against  it,  as  to 
the  subject-matter  of  ihe  suit,  in  which  a 
natural  person  who  is  a  suitor  in  such  court 
can  stand;  and  that  the  provision  leaves  the 
question  as  to  the  proper  court  in  which  the 
suit  is  to  be  brought,  in  respect  of  jurisdiction, 
to  be  determined  by  other  provisions  of  law. 
Manufacturers'  Nat.  Bank  v.  Baack,  8  Blatchf. 
(U.  S.)  137,  16  Fed.  Cas.  No.  9,052;  St.  Louis 
Nat.  Bank  v.  Allen,  5  Fed.  Rep.  551;  St.  Louis 
Nat.  Bank  v.  Brinkrnan,  1  Fed.  Rep.  45.  But 
see  Continental  Nat.  Bank  v.  Folsom,  78  Ga. 
449- 

For  Actions  by  and  Against  National  Banks  in 
Relation  to  Particular  Transactions,  see  other 
divisions  of  this  title. 

Actions  by  and  Against  Bank  in  Hands  of  Re- 
ceiver.—  See  infra,  this  title,  Insolvency  and 
Receivers. 

Actions  by  and  Against  Bank  in  Voluntary 
Liquidation.  —  See  infra,  this  title,  Voluntary 
Liquidation. 

Effect  of  Dissolution  of  Bank.  —  See  infra,  ihis 
title,  Expi ration.  Extension,  or  Forfeiture  of 
Franchise  and  Dissolution. 

Conduct  of  Suits.  —  See  infra,  this  title,  In- 
solvency and  Receivers  —  Suits  by  and  Against 
Receivers . 

6.  Attachment.  —  Rev.  Slat.  U.  S.,  §  5242. 
This  Statute  Was  Not  Repealed  by  the  later 

Act  of  July  12,  18S2,  providing  lhat  jurisdic- 
tion for  suits  by  or  against  national  banks  shall 
be  the  same  as  and  not  otherwise  than  the 
jurisdiction  for  suits  by  or  against  other  banks 
doing  business  in  the  same  place.  Freeman 
Mfg.  Co.  v.  National  Bank  of  Republic,  160 
Mass.  398;  Ray  nor  v.  Pacific  Nat.  Bank,  (3  N. 
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(2)  In  State  Courts.  — -Although  this  provision  was  evidently  made  to 
secure  equality  among  the  general  creditors  in  the  division  of  the  proceeds  of 
the  property  of  an  insolvent  bank,  its  operation  is  by  no  means  confined  to 
cases  of  actual  or  contemplated  insolvency.  The  remedy  is  taken  away 
altogether  and  cannot  be  used  under  any  circumstances.1 

(3)  In  Federal  Courts.  —  The  effect  of  the  statute  is  that  all  state  attachment 
laws  must  be  read  as  if  they  contained  a  provision  in  express  terms  that  they 
are  not  to  apply  to  suits  against  a  national  bank;  and  such  power  being 
eliminated  from  the  state  statutes,  it  follows  that  an  attachment  cannot  issue 
against  a  national  bank  before  judgment  in  a  suit  begun  in  the  federal  Circuit 
Court,  for  such  courts  are  not  authorized  to  issue  attachments  in  common- 
law  cases  against  the  property  of  a  defendant,  except  as  provided  by  the  laws 
of  the  state  in  which  such  court  is  held  for  the  courts  thereof.2 

(4)  Property  of  Others  in  Bank's  Hands.  —  But  the  statute  must  be  con- 
strued in  connection  with  the  preceding  parts  of  the  same  section  declaring 
null  and  void  certain  transfers,  assignments,  deposits,  and  payments,  made 
after  the  commission  by  the  bank  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  with  the  intent  to  prevent  the  application  of  the  bank's  assets  in  the 
manner  prescribed  by  Congress,  or  with  a  view  to  preference  by  the  bank  of 
one  creditor  to  another.  An  attachment  sued  out  against  the  bank  as  gar- 
nishee is  not  an  attachment  against  the  bank  or  its  property,  nor  a  suit  against 
it,  within  the  meaning  of  that  section.  It  is  an  attachment  to  reach  the  prop- 
erty or  interests  held  by  the  bank  for  others.3  And  it  follows  that  the  stat- 
ute does  not  prohibit  an  action  of  replevin  against  a  national  bank  to  recover 
property  of  the  plaintiff  in  its  possession.4 


Y.  371;  Van  Reed  v.  People's  Nat.  Bank,  67 
N.  Y.  App.  Div.  75. 

The  Trusteeing  of  a  Debt  due  to  a  national 
bank  is  in  effect  an  attachment  of  the  property 
of  the  bank.  Safford  v.  Plattsburgh  First  Nat. 
bank,  61  Vt.  373. 

When  Attachment  Void  as  Preference.  —  See 
infra,  this  title,  Insolvency  and  Receivers. 

1.  Attachment  Cannot  Be  Issued  in  Any  Case 
Before  Final  Judgment  — United  States.  —  Pacific 
Nat.  Bank  v.  Mixter,  124  U.  S.  727;  Garner  v. 
Providence  Second  Nat.  Bank,  66  Fed.  Rep. 
369;  Frelinghuysen  v.  Baldwin,  12  Fed.  Rep. 
395;  Price  v.  Abbott,  17  Fed.  Rep.  506;  Ann- 
strong  v.  Trautman,  36  Fed.  Rep.  275. 

California.  —  Dennis  v.  Seattle  First  Nat. 
Bank,  127  Cal.  453,  78  Am.  St.  Rep.  79. 

Georgia.  —  Planters'  Loan,  etc.,  Bank  v. 
Berry,  91  Ga.  264. 

Illinois.  —  McDonald  v.  Marquette  First 
Nat.  Bank,  41  III.  App.  36S. 

Maryland.  —  Chesapeake  Bank  v.  Baltimore 
First  Nat.  Bank,  40  Md.  269,  17  Am.  Rep.  601. 

Massachusetts.  —  Freeman  Mfg.  Co.  v. 
National  Bank  of  Republic,  160  Mass.  398. 

Minnesota.  —  Kasson  First  Nat.  Bank  v.  La 
Due,  39  Minn.  415. 

New  York.  —  Montreal  Bank  v.  Fidelity  Nat. 
Bank,  112  N.  Y.  667;  Central  Nat.  Bank  v. 
Richland  Nat.  Bank,  (Supm.  Ct.  Spec.  T.)  52 
How.  Pr.  (N.  Y.)  136;  Rhoner  v.  Allentown 
First  Nat.  Bank,  14  Hun  (N.Y.)  126;  Van  Reed 
v.  People's  Nat.  Bank.  67  N.  Y.  App.  Div.  75. 

Tennessee.  —  Rosenheim  Real-Estate  Co.  v. 
Southern  Nat.  Bank,  (Term.  Ch.  1897)  46  S. 
W.  Rep.  1026. 

Vermont.  —  Safford  v.  Plattsburgh  First  Nat. 
Bank,  61  Vt.  673. 

Contra.  —  The  following  cases  holding  that 
attachment  could  be  issued  where  the  bank 


was  not  insolvent  have  been  expressly  or  im- 
pliedly overruled  by  the  cases  above  cited: 

Alabama.  —  Selma  First  Nat.  Bank  u.  Colby, 
46  Ala.  435. 

Illinois.  —  Norris  v.  Merchants'  Nal.  Bank, 
30  111.  App.  54. 

New  York.  —  Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  30  Hun  (N.  Y.)  50,  affirmed  93  N. 
Y.  648,  reversing  64  How.  Pr.  (N.  Y.)  I;  Raynor 
v.  Pacific  Nat.  Bank,  49  N.  Y.  Super.  Ct.  119, 
affirming  93  N.  Y.  371;  Southwick  v.  Memphis 
First  Nat.  Bank,  7  Hun  (N.  Y.)  96;  Robinson 
v.  New  Berne  Nat.  Bank,  19  Hun  (N.  Y.)  477, 
58  How.  Pr.  (N.  Y.)  306,  59  How.  Pr.  (N.  Y.) 
218,  affirmed  81  N.  Y.  385,  37  Am.  Rep.  508; 
Bowen  v.  Medina  First  Nat.  Bank,  (Supm.  Ct. 
Gen.  T.)  34  How.  Pr.  (N.  Y.)  408;  Allen  v. 
Scandinavian  Nat.  Bank,  (Supm.  Ct.  Gen.  T.) 
46  How.  Pr.  (N.  Y.)  71;  People's  Bank  v.  Me- 
chanics' Nat.  Bank.  (Supm.  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  422,  affirming  27  Hun  (N.  Y.) 
53;  National  Shoe,  etc.,  Bank  v.  Mechanics' 
Nat.  Bank,  89  N.  Y.  467. 

Pennsylvania.  —  Bank  of  Commerce  v.  City 
Nat.  Bank,  12  Phita.  (Pa.)  189,  34  Leg.  Int. 
(Pa.)  115. 

South  Carolina.  —  Holmes  v.  National  Bank, 
18  S.  Car.  31,  44  Am.  Rep.  558. 

2.  No  Exception  in  Favor  of  Federal  Courts.  — 
Rev.  Stat.  U.  S.,  §  915;  Pacific  Nat.  Bank  v. 
Mixter,  124  U.  S.  721. 

3.  Property  of  Others  May  Be  Attached.  —  Earle 
v.  Pennsylvania,  178  U.  S.  449,  reversing  Com. 
v.  Chestnut  St.  Nat.  Bank,  189  Pa.  St.  606; 
Eatle  v.  Conway,  178  U.  S.  456,  affirming  Con- 
way v.  Chestnut  St.  Nat.  Bank,  189  Pa.  St.  610; 
Conway  v.  Shall,  42  W.  N.  C.  (Pa.)  328. 

4.  Replevin  May  Be  Brought.  —  Corn  Exch. 
Bank  v.  Blye,  101  N.  Y.  303.  affirming  37  Hun 
(N.  Y.)  473- 
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(5)  Bond  to  Dissolve  Attachment.  — As  an  attachment  cannot  issue  before 
judgment  in  a  suit  against  a  national  bank,  it  follows  that  a  bond  to  dissolve 
an  attachment  thus  unlawfully  issued  is  void,  and  will  not  support  a  judg- 
ment or  a  transfer  of  securities  by  the  bank  to  indemnify  the  sureties.1 

(6)  Waiver  of  Exemption. — The  exemption  of  national  banks  from  the 
issuing  of  an  attachment  by  state  courts  before  final  judgment  is  a  personal 
pri\ilege,  and  may  be  waived;  and  it  is  waived  by  pleading  the  general  issue 
in  ai  attachment  proceeding.3  But  it  is  not  waived,  where  a  plea  in  abate- 
ment has  been  interposed,  by  the  subsequent  grant  of  an  appeal  to  the  bank.3 

b.  INJUNCTION.  —  The  power  to  issue  an  injunction,  however,  is  inherent 
in  the  original  jurisdiction  in  equity  which  is  conferred  upon  the  federal  Cir- 
cuit Courts  by  Rev.  Stat.  U.  S.,  §  629,  and  its  various  amendments,  and  is 
not  curtailed  by  the  provisions  of  sections  915  and  5242. 4  But  the  issuing  of 
a  preliminary  injunction  is  forbidden  to  state  courts  by  section  5242.*  And 
this  prohibition  applies  not  only  in  the  case  of  the  general  assets  of  a  national 
bank,  but  also  to  an  order  restraining  the  transfer  or  enforcement  of  particu- 
lar securities  as  wrongfully  pledged  to  the  bank  without  notice.6 

3.  Jurisdiction  —  a.  FEDERAL  COURTS.  — The  First  National  Bank  Act  provided 
that  suits  by  7  and  against  national  banks  might  be  brought  in  any  "circuit, 
district,  or  territorial  court  held  within  the  district  in  which  such  association 
may  be  established."  8 

Later  statutes  gave  to  the  federal  Circuit  Courts  jurisdiction  of  all  suits, 
under  the  National  Bank  Acts,9  by  or  against  national  banks  established  in 
the  district  for  which  the  court  was  held,  and  also  cognizance  of  suits  arising 
under  the  constitution  or  laws  of  the  United  States  as  well  as  those  in  which 
there  were  controversies  between  citizens  of  different  states. 10 

But  These  Later  Acts  Did  Not  Repeal  the  Prior  Statutes  or  restrict  the  jurisdiction 
therein  conferred.11 

Federal  Origin  Once  Ground  of  Jurisdiction. —  Suits  by  or  against  national  banks 
might  therefore  be  brought  in  the  federal  Circuit  Courts  upon  the  ground  of 
diverse  citizenship  or  of  subject-matter,  since,  as  such  banks  were  created  by 
Congress  and  could  acquire  no  right,  make  no  contract,  and  bring  no  suit 

1.  Bond  to  Dissolve  Attachment  Void.  —  Pacific  Wall.  (U.  S.)498;  Union  Nat.  Bank  v.  Chicago, 
Nat.  Bank  v.  Mixter,  124  U.  S.  721;  Planters'  3  Biss.  (U.  S.)  82,  24  Fed.  Cas.  No.  14,374; 
Loan,  etc.,  Bank  v.  Berry,  91  Ga.  264.  Commercial  Nat.  Bank  v.  Simmons,  1  Flipp. 

2.  Waiver  of  Exemption. —  Norris   v.  Mer-  (U.  S.)  449,  6  Fed.  Cas.  No.  3,062. 

chants  Nat.  Bank,  30  111.  App.  54.  8.  First  National  Bank  Act.  —  Acts  Cong.  Feb. 

3.  Rosenheim  Real-Estate  Co.  v.  Southern  25,  1863,  12  U.  S.  Stat,  at  L.  681,  c.  58,  §  59, 
Nat.  Bank,  (Tenn.  Ch.  1897)  46  S.  W.  Rep.  and  June  3.  1864,  13  U.  S.  Stat,  at  L.  116,  c. 
1026.  106,  §  57,  carried  into  Rev.  Stat.  U.  S.,  §  5198. 

4.  Injunction  May  Be  Issued  Out  of  Federal  by  the  amendatory  Act  Feb.  18,  1875,  18  U.  S. 
Courts. —  Hower  v.  Weiss  Malting,  etc.,  Co.,  Stat,  at  L.  320,  c.  80. 

(C.  C.  A.)  55  Fed.  Rep.  356.  The  Character  of  the  Bank  as  a  national  bank 

5.  But  Not  Out  of  State  Court.  —  Freeman  Mfg.  alone  determined  the  question  of  jurisdiction 
Co.  v.  National  Bank  of  Republic.  160  Mass.  under  this  statute.  Pittsburgh  Fifth  Nat. 
398,  holding  that  the  Acts  of  July  12,  1882,  §  4,  Bank  v.  Pittsburgh,  etc.,  R.  Co.,  1  Fed.  Rep. 
March  3,  1887,  §  4,  and  August  13,  1888,  §  4,  190. 

taking  away  the  special  jurisdiction  of  the  Congress  Has  the  Constitutional  Power  to  give 

federal   courts   in    actions    by   and    against  jurisdiction  to  the  federal  courts  of  suits  by 

national  banks,  do  not  repeal  Rev.  Stat.  U.  S.,  and  against  national  banks.    Union  Nat.  Bank 

§  5242,  though  their  effect  is  to  end  the  power  v.  Miller,  15  Fed.  Rep.  703;  St.  Louis  Third 

of  citizens  of  the  same  state  as  the  bank  to  get  Nat.  Bank  v.  Harrison,  8  Fed.  Rep.  721;  Foss 

an  injunction  anywhere,  while  leaving  that  v.    Denver    First    Nat.  Bank,  3    Fed.  Rep. 

power  to  citizens  of  another  state  who  have  185. 

the  right  to  sue  in  the  federal  circuit  court  by  9.  Later  Statutes  Giving  Jurisdiction.  —  Rev. 

virtue  of  their  diverse  citizenship.  Stat.  U.  S.,  §  629,  subdiv.  10. 

6.  Property  Affected.  —  Freeman  Mfg.  Co.  v.  10.  Act  Cong.  March  3,  1875,  18  U.  S.  Stat. 
National  Bank  of  Republic,  160  Mass.  398.  at  L.  470,  c.  137,  §  1. 

7.  The  Word  "by"  was  omitted  from  the  11.  Later  Statutes  Were  Not  Repealing  Acts. — 
later  Act  of  June  3,  1864,  but  its  omission  St.  Louis  Third  Nat.  Bank  v.  Harrison,  8  Fed. 
being  evidently  accidental,  it  was  added  by  Rep.  721;  Commercial  Nat.  Rank  v.  Simmons, 
judicial  construction.    Kennedy  v.  Gibson,  8  1  Flipp.  (U.  S.)  449,  6  Fed.  Cas.  No.  3,062. 
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which  was  not  authorized  by  a  law  of  the  United  States,  a  suit  by  or  against 
them  was  necessarily  a  suit  arising  under  the  laws  of  the  United  States.1 

Jurisdiction  Changed  by  statute.  —  Since  the  passage  of  the  Act  of  July  12,  1882, 
c.  290, a  the  jurisdiction  of  the  federal  Circuit  Court  over  suits  by  or  against 
national  hanks  can  no  longer  be  asserted  on  the  ground  of  their  federal  origin, 
as  such  acts  place  them  in  the  same  category  with  banks  not  organized  under 
the  federal  laws.3 

Diversity  of  Citizenship  or  Federal  Question.  —  But  the  jurisdiction  which  those 
courts  might  exercise  in  such  suits  when  arising  between  citizens  of  different 
states  or  under  the  constitution  or  laws  of  the  United  States  remained 
unchanged;4  and  since  the  passage  of  such  act  and  the  Acts  of  1887  and 
[888  -%  national  banks  are  placed  upon  precisely  the  same  footing  as  individuals 
or  other  corporations  with  respect  to  the  right  to  sue  and  be  sued  in  the  fed- 
eral courts,0  and  a  national  bank  located  in  one  state  may  bring  suit  against  a 
citizen  of  another  state  in  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict wherein  the  defendant  resides  by  reason  alone  of  diverse  citizenship.7 

Actions  to  Wind  Up  Bank.  —  The  federal  court  has  jurisdiction  of  cases  for 
winding  up  the  affairs  of  a  national  bank,  without  regard  to  the  question  of 
citizenship.5*  And  a  suit  for  the  appointment  of  a  receiver  is  such  a  suit,9  as 
is  also  a  suit  against  the  bank  and  others  charging  a  conspiracy  to  defraud  and 


1.  Federal  Origin  as  Ground  of  Jurisdiction.  — 

Wilson  County  v.  Nashville  Third  Nat.  Hank, 
103  U.  S.  770;  Danahy  v.  National  Bank,  (C. 
C.  A.)  64  Fed.  Rep.  148;  Ex  p.  Jones,  164  U. 
S.  692;  Petri  v.  Commercial  Nat.  Bank,  142 
U.  S.  644;  Speckart  v.  German  Nat.  Bank, 
85  Fed.  Rep.  12;  Mitchell  v.  Walker,  7  Rep. 
425,  17  Fed.  Cas.  No.  9,670;  St.  Louis  Third 
Nat.  Bank  v.  Harrison,  8  Fed.  Rep.  721; 
Omaha  First  Nat.  Bank  v.  Douglas  County,  3 
Dill.  (U.  S.)  298,  9  Fed.  Cas.  No.  4,809. 

2.  Act  Cong.  July  12,  1882,  22  U.  S.  Stat,  at 
L.  163,  c.  290,  §  4,  provides  that  "  the  jurisdic- 
tion for  suits  hereafter  biought  by  or  against 
any  association  established  under  any  law  pro- 
viding for  national  banking  associations,  ex- 
cept suits  bet  ween  them  and  the  United  States, 
or  its  officers  and  agents,  shall  be  the  same  as, 
and  not  other  than,  the  jurisdiction  for  suits  by 
or  against  banks  nol  organized  under  any  law 
of  the  United  States  which  do  or  might  do 
banking  business  where  such  national  bank- 
ing associations  may  be  doing  business  when 
such  suits  maybe  begun;  and  all  laws  and 
parts  of  laws  of  the  United  States  inconsistent 
with  this  proviso  be,  and  the  same  are  hereby, 
repealed." 

3.  National  Banks  Placed  in  the  Same  Category 
■with  Other  Banks.  —  Leather  Manufacturers' 
Bank  v.  Cooper,  120  U.  S.  778;  Whittemore  v. 
Amoskeag  Nat.  Bank,  134  U.  S.  527;  Petri  v. 
Commercial  Nat.  Bank,  142  U.  S.  644;  Exp. 
Jones,  164  U.  S.  693;  National  Bank  v.  Fore, 
25  Fed.  Rep.  209;  Union  Nat.  Bank  v.  Miller, 
15  Fed.  Rep.  703;  Danahy  v.  National  Bank, 
(C.  C.  A.)  64  Fed.  Rep.  148. 

4.  Diversity  of  Citizenship  or  Federal  Question 
Ground  of  Jurisdiction. —  Petri  u.  Commercial 
Nat.  Bank,  142  U.  S.  644;  National  Bank  cf 
Commerce  v.  Wade,  84  Fed.  Rep.  10;  Union 
Nat.  Bank  v.  Miller,  15  Fed.  Rep.  703,  in 
which  last  case  it  was  held  that  the  federal 
court  had  jurisdiction  of  a  suit  by  the  bank 
against  a  county  treasurer  to  enjoin  the  collec- 
tion of  an  excessive  tax  alleged  to  be  made  in 
violation  of  the  Act  of  Congress  providing  that 


national  banks  shall  not  be  taxed  by  the  state 
at  a  greater  rate  than  is  assessed  upon  the 
moneyed  capital  in  the  hands  of  individual 
citizens  in  the  state. 

A  suit  in  equity  against  an  insolvent  national 
bank  to  reach  property  held  as  part  of  the  as- 
sets of  the  bank  by  a  receiver  appointed  by  the 
comptroller  of  the  currency  is  a  suit  arising 
under  the  laws  of  the  United  States.  Sowles 
v.  St.  Albans  First  Nat.  Bank,  46  Fed.  Rep. 

5.  "  All  national  banking  associations  estab- 
lished under  the  laws  of  the  United  States 
shall,  for  the  purposes  of  all  actions  by  or 
against  them,  real,  personal,  or  mixed,  and  all 
suits  in  equity,  be  deemed  citizens  of  the  states 
in  which  they  are  respectively  located;  and  in 
such  cases  the  Circuit  or  District  Courts  shall 
not  have  jurisdiction  other  than  such  as  they 
would  have  in  cases  between  individual  citi- 
zens of  the  same  slate.  The  provisions  of 
this  section  shall  not  be  held  to  affect  the  juris- 
diction of  the  courts  of  the  United  States  in 
cases  commenced  by  the  United  States  or  by 
direction  of  any  officer  thereof,  or  cases  for 
winding  up  the  affairs  of  anv  such  bank."  25 
U.  S.  Stat,  at  L.  436,  c.  866,' §  4. 

6.  National  Banks  on  Same  Footing  as  Other 
Parties. —  Petri  v.  Commercial  Nat.  Bank,  142 
U.  S.  644;  Exp.  Jones,  164  U.  S.  693;  Danahy 
v.  National  Bank,  (C.  C.  A.)  64  Fed.  Rep.  148: 
Farmers'  Nat.  Bank  v.  McLlhinney,  42  Fed. 
Rep.  801;  Grand  Haven  Fiist  Nat.  Bank  v 
Forest,  40  Fed.  Rep.  705;  Freeman  Mfg.  Co. 
v.  National  Bank  of  Republic,  160  Mass.  39S. 

7.  Diversity  of  Citizenship.  —  Danahy  v.  Na- 
tional Bank,  (C.  C.  A.)  64  Fed.  Rep.  148;  Petri 
v.  Commercial  Nat.  Bank,  142  U.  S.  644;  Grand 
Haven  First  Nat.  Bank  v.  Forest,  40  Fed.  Rep. 
705. 

8.  Actions  to  Wind  Up  Bank.  —  Act  Aug.  13, 

1888,  25  U.  S.  Stat,  at  L.  436,  c.  S66,  §  4;  I  ake 
Nat.  Bank  v.  Wolfeborough  Sav.  Bank,  (C.  C. 
A.)  78  Fed.  Rep.  517. 

9.  Lake  Nat.  Bank  v.  Wolfeborough  Sav. 
Bank,  (C.  C.  A.)  78  Fed.  Rep.  517. 
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seeking  the  recovery  of  moneys  alleged  to  have  been  obtained  thereby,  where 
a  receiver  subsequently  appointed  by  the  comptroller  intervenes.1 

Location  of  Bank.  —  For  jurisdictional  purposes  national  banks  are  to  be 
deemed  residents  or  inhabitants  of  the  state  and  district  where  they  are 
located  and  established,2  and  they  cannot  be  sued  in  the  federal  court  outside 
of  such  district  though  process  be  served  on  an  officer  within  the  district.3 
So  a  national  bank  organized  and  located  in  one  state  may  bring  an  action  in 
the  federal  court  of  another  state  against  a  citizen  of  the  latter  state,  founding 
the  jurisdiction  upon  the  ground  of  a  diversity  of  citizenship,4  and  such  suit 
cannot  be  prevented  by  the  state  legislation.5 

b.  STATE  COURTS, — State  Courts  Have  Concurrent  Jurisdiction  with  the  federal 
courts  of  all  actions  by  and  against  national  banks.® 

The  First  National  Bank  Act  Provided  that  suits  by  and  against  national  banks 
"  may  "  be  brought  "  in  any  state,  county,  or  municipal  court  in  the  county 
or  city  in  which  said  association  is  located,  having  jurisdiction  in  similar 
cases. ' '  7 

The  Question  Whether  These  Provisions  Are  Merely  Permissive  or  are  mandatory,  SO 
far  as  the  question  of  the  locality  of  the  bank  is  concerned,  has  not  been 
squarely  decided  by  the  federal  Supreme  Court,  and  the  other  authorities  are 
conflicting,  but  the  Supreme  Court  strongly  intimates  that  a  national  bank 
cannot  be  sued  without  its  consent  in  a  state  court  outside  the  county  or  city 
in  which  it  is  located.8 


1.  Speckart  v.  German  Nat.  Bank,  85  Feci. 
Rep.  12. 

2.  Location  of  Bank  for  Jurisdictional  Purposes. 

—  Manufacturers'  Nat.  Bank  v.  Baack,  8 
BUtchf  (U.  S.)  137,  16  Fed.  Cas.  No.  9,052; 
Main  v.  Chicigo  Second  Nat.  Bank.  6  Bi  =  5. 
(U.  S.)  26,  16  Fed.  Cas.  No.  8,976;  St.  Louis 
Nat.  Bank  v.  Allen.  5  Fed.  Rep.  551;  Cadle  -•. 
Tracy,  11  Blatchf.  (U.  S.)  101;  St.  Louis  Nat. 
Bank  v.  Brinkman,  1  Fed.  Rep.  45. 

3.  Cannot  Be  Sued  Outside  of  District  Where 
Located.  —  Main  v.  Chicago  Second  Nat.  Bank, 
6  Biss.  (U.  S.)  26,  16  Fed.  Cas.  No.  8,976; 
Cadle  v.  Tracy,  11  Blatchf.  (U.S.)  101;  St. 
Louis  Nat.  Bank  v.  Brinkman,  1  Fed.  Rep.  45; 
Crocker  v.  Marine  Nat.  Bank,  101  Mass.  240, 
3  Am.  Rep.  336. 

4.  Jurisdiction  Founded  on  Diversity  of  Citizen- 
ship.—  Manufacturers'  Nat.  Bank  v.  Baack.  8 
Blatchf.  (U.  S  )  137,  16  Fed.  Cas.  No.  9,052; 
St.  Louis  Nat.  Bank  v.  Allen,  5  Fed.  Rep.  551; 
Petri  7-1.  Commercial  Nat.  Bank,  142  U.  S. 
644. 

5.  State  Cannot  Prevent  Suit.  —  Orange  Nat. 
Bank  v.  Traver,  7  Fed.  Rep.  146. 

6.  State  Courts  Have  Concurrent  Jurisdiction 
with  Federal  Courts.  —  Charlotte  First  Nat. 
Bank  v.  Morgan,  [32  U.  S.  141;  Pettilon  v. 
Noble,  7  Biss.  (  U.  S  )  4^9,  19  Fed.  Cas.  No. 
11,044;  New  Orleans  Nat.  Banking  Assoc.  v. 
Adams,  3  Woods  (U.  S.)  21,  18  Fed.  Cas.  No. 
10,184;  Adams  v.  Daunis,  29  La.  Ann.  315. 
And  see  .tH.'ra,  this  title.  Interest  and  Usury  — 
Remedies  Where  Unlawful  Interest  Taken  — 
Jurisdiction. 

Power  to  Appoint  Receiver.  —  See  infra,  this 
title,  Insolvency  and  Receivers. 

7.  First  National  Bank  Act.  —  Act  June  3, 
1864,  13  U.  S.  Stat,  at  L.  116,  c.  106,  £  57. 
This  provision  was  carried  into  section  5198 
of  the  Revised  Statutes  by  the  amendatory 
Act  of  Feb.  18,  1875,  18  U.  S.  Stat,  at  L.  320, 
c.  80. 

The  Design  of  Congress  was  to  confer  juris- 
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diction  upon  the  proper  state  courts  and  to 
leave  such  courts  after  the  action  is  begun  to 
be  governed  solely  by  the  state  statutes  as 
to  their  mode  of  proceeding.  Kinser  v. 
Farmers'  Nat.  Bank,  58  Iowa  728. 

8,  The  Following  Cases  Hold  that  Such  Pro- 
visions Are  Permissive,  Not  Mandatory,  and  do 
not  deprive  the  state  courts  of  jurisdiction  of 
an  action  by  or  against  a  national  bank  located 
and  doing  business  in  another  state,  or  in  a 
district  or  county  other  than  that  in  which  the 
action  is  brought:  Fresno  Nat.  Bank  v.  San 
Joaquin  County,  83  Cal.  491;  Continental  Nat. 
Bank  v.  Folsom,  78  Ga.  449;  Cooke  v.  State 
Nat.  Bank,  50  Barb.  (N.  Y.)  339,  affirmed  in  52 
N.  Y.  96,  11  Am.  Rep.  667;  Robinson  v.  Na- 
tional Bank,  81  N.  Y.  385,  37  Am.  Rep.  508, 
affirming  19  Hun  (N.  Y.)  477;  Talmage  v.  New 
York  Third  Nat.  Bank,  91  N.  Y.  531;  Tal- 
madge  v.  New  York  Third  Nat.  Bank,  27  Hun 
(N.  Y.)  61;  Lee  v.  Citizens'  Bank,  5  Ohio  Dec. 
(Reprint)  21,  1  Am.  L.  Rec.  385;  Holmes  v. 
National  Bank,  18  S.  Car.  31,  44  Am.  Rep.  558; 
Montpelier  First  Nat.  Bank  v.  Hubbard,  49 
Vt.  1,  24  Am.  Rep.  97. 

Contra.  —  Cadle  v.  Tracy,  11  Blatchf.  U.  S.) 
101.  4  Fed.  Cas.  No.  2,279;  Garner  v.  Provi- 
dence Second  Nat.  Bank,  66  Fed.  Rep.  369; 
Crocker  -'.  Marine  Nat.  Bank,  101  Mass.  240, 
3  Am.  Rep.  336;  Kasson  First  Nat.  Bank  v. 
La  Due,  39  Minn.  415;  Safford  v.  Plaitshurgh 
First  Nat.  Bank,  61  Vt  373.  See  also  Main  v. 
Chicago  Second  Nat.  Bank,  6  Biss.  (U.  S.)  26; 
St.  Louis  Nat.  Bank  v.  Brinkman,  1  Fed.  Rep. 
45.  In  some  of  these  cases  jurisdiction  was 
asserted  by  service  of  an  attachment  on  the 
properly  of  a  national  bank  of  another  stale. 

Supreme  Court  Cases.  —  In  Casey  v.  Adams, 
102  U.  S.  66,  the  question  was  stated  "  whether 
a  national  bank  can  be  sued  in  a  slate  court 
in  a  local  action  in  any  other  county  or  city 
than  that  where  the  bank  is  located,"  and, 
after  quoting  the  statute  in  question,  Waite, 
C.  J.,  said:  "  This,  we  think,  relates  to  tran- 
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Local  Actions.  —  But  such  provisions  do  not  apply  to  actions  which  are  by 
law  local  in  their  character,  and  a  local  action  may  be  maintained  in  the  proper 
stale  court  against  a  national  bank  in  a  county  or  city  other  than  that  in 
which  it  is  established.1 

Subsequent  Statutes.  —  Hut  it  has  been  held  that  under  the  Act  of  July  12, 
18S2,  providing  that  jurisdiction  of  suits  by  and  against  national  banks  shall 
be  the  same  as  and  not  other  than  the  jurisdiction  for  suits  by  and  against  other 
banks,  a  state  court  has  jurisdiction  of  an  action  against  a  foreign  national 
bank  if  it  could  maintain  jurisdiction  against  another  bank  under  similar 
circumstances.2 

4.  Limitation  of  Actions.  — ■  State  statutes  of  limitations  are  applicable  to 
suits  by  and  against  national  banks,  except  in  cases  expressly  provided  for  by 
Acts  of  Congress.3 

VII.  Voluntary  Liquidation  —  1.  Right  to  Liquidate.  —  The  statute  pro- 
vides that  a  national  bank  may  go  into  liquidation  and  be  closed  by  the  vote 
of  the  shareholders  owning  two-thirds  of  the  stock.4  And  such  right  may  be 
exercised  by  the  requisite  number  of  stockholders  although  it  may  be  con- 
trary to  the  wishes  and  against  the  interests  of  the  owners  of  the  minority  of 
the  stock.5 

2.  Proceedings  for  Liquidation.  —  The  proceedings  for  voluntary  liquidation 
are  fixed  by  statute,6  but  a  stockholder  who,  with  full  knowledge  of  all  the 
steps  taken  to  put  the  bank  into  liquidation,  accepts  and  retains  a  dividend 


silory  actions  only,  and  not  to  such  actions  as 
are  by  law  local  in  their  character." 

In  Charlotte  First  Nat.  Bank  v.  Morgan,  132 
U.  S.  141,  which  was  an  action  against  a  na- 
tional bank  under  Rev.  Stat.  U.  S.,  §  5197,  to 
recover  the  penalty  of  twice  the  amount  of 
interest  paid,  for  the  taking  of  usury  by  the 
bank,  the  question  was  raised  as  to  whether 
the  state  court  in  which  the  action  was  brought 
had  jurisdiction,  the  action  having  been 
brought  against  the  bank  in  a  county  other 
than  that  in  which  it  was  located.  The  de- 
fendant having  made  his  defense  upon  the 
merits,  the  court  held  that  the  exemption  of 
the  national  bank  from  suit  in  a  state  court 
elsewhere  than  in  the  county  or  city  in  which 
the  association  was  located  was  a  personal 
privilege,  and  was  waived  by  appearing  and 
making  a  defense  without  claiming  the  im- 
munity granted  by  the  Act  of  Congress.  The 
court,  per  Harlan,  J.,  said:  "  This  exemption 
of  national  banking  associations  from  suits  in 
state  courts  established  elsewhere  than  in  the 
county  or  city  in  which  such  associations  were 
located  was,  we  do  not  doubt,  prescribed  for 
the  convenience  of  those  institutions  and  to 
prevent  interruption  in  their  business  that 
might  result  from  their  books  being  sent  to 
distant  counties  in  obedience  to  process  from 
state  courts.  Bethel  Bank  v.  Pahquioque 
Bank,  14  Wall.  (U.  S.)  394;  Crocker  v.  Marine 
Nat.  Bank,  101  Mass.  240,  3  Am.  Rep.  336. 
But,  without  indulging  in  conjecture  as  to  the 
object  of  the  exemption  in  question,  it  is  suffi- 
cient that  it  was  granted  by  Congress,  and  if 
it  had  been  claimed  by  the  defendant  when 
appearing;  *  *  *  must  have  been  recog- 
nized. *  *  *  Considering  the  object  as 
well  as  the  words  of  the  statute  authorizing 
suit  against  a  national  banking  association  to 
be  brought  in  the  proper  state  court  of  the 
county  where  it  is  located,  we  are  of  opinion 
that  its  exemption  from  suits  in  other  courts 
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of  the  same  state  was  a  personal  privilege  that 
it  could  waive,  and  which  in  this  case  the  de- 
fendant did  waive,  by  appearing  and  making 
defense  without  claiming  the  immunity 
granted  by  Congress." 

Foreign  Corporation.  —  A  national  bank 
located  in  another  state  is  a  corporation 
created  under  the  laws  of  another  govern- 
ment, within  the  provision  of  a  state  law  (Code 
Pio.  N.  Y.,  §  427),  giving  to  state  courts  juris- 
diction in  such  cases.  Cadle  v.  Tracy,  11 
Blatchf.  (U.  S.)  xoi,  4  Fed.  Cas.  No.  2.279. 

1.  Local  Actions  Excepted.  —  Casey  v.  Adams, 
102  U.  S.  66. 

2.  Action  on  Bond  Given  by  Bank  in  a  State 
Court  Suit.  —  The  laws  of  the  United  States  do 
not  restrict  the  jurisdiction  wherein  the  na- 
tional banks  created  by  them  can  be  sued,  to 
courts  within  the  states  and  districts  where 
they  are  sevetally  located,  in  a  case  where  the 
bank  sought  the  forum  or  venue  to  bring  a 
suit  itself,  and  in  order  to  sue  there,  volun- 
tarily gave  a  bond  as  a  condition  precedent  to 
bringing  that  suit,  and  broke  such  bond  and  is 
sued  for  that  breach.  Continental  Nat.  Bank 
v.  Folsom,  78  Ga.  449.  See,  however,  cases 
quoted  in  above  notes. 

3.  Application  of  State  Statutes  of  Limitation.  — 
See  supra,  this  title,  passim,  and  see  the  title 
Limitation  of  Actions,  vol.  19,  pp.  161,  173. 

The  Pc7insylvania  statute  of  limitations  of 
April  25,  1850  (Bright.  Purd.  Dig.  Laws  Pa. 
429.  §  132),  which  excepts  from  its  operation 
suits  against  corporations  which  have  sus- 
pended business,  etc.,  applies  toasuil  brought 
against  a  national  bank  in  the  hands  of  a  re- 
ceiver. Riddle  v.  Butler  First  Nat.  Bank,  27 
Fed.  Rep.  503. 

4.  Provisions  for  Liquidation.  —  Rev.  Stat.  U. 
S.,  §  5220. 

6.  Watkins  w.  National  Bank,  51  Kan.  254. 
6.  Statute  Providing  for  Liquidating  Proceed- 
ings.—  Rev.  Stat.  U.  S.,  5221-5225. 
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paid  by  the  liquidating  agents  is  estopped  to  deny  the  validity  of  the 
liquidation. 1 

3.  Effect  of  Liquidation  Proceedings  —  <7.  DISSOLUTION  OF  CORPORATION. 
—  While,  during  the  process  of  liquidation,  the  bank  cannot  continue  the  busi- 
ness of  banking,  yet  it  is  clearly  the  intention  of  the  law  that  it  should  con- 
tinue to  exist,  as  a  person  in  law,  capable  of  suing  and  being  sued  for  the 
purpose  of  winding  up  its  business,  until  its  affairs  are  completely  settled.2 
Nor  will  the  fact  that  it  has  transferred  all  its  assets  to  another  bank,  in  con- 
sideration of  the  assumption  by  the  latter  of  all  its  liabilities,  and  thereafter 
transacted  no  business  and  maintained  no  organization,  prevent  its  being 
sued.3  It  is  thereafter  subject  to  like  proceedings  as  other  corporations  or 
natural  persons,  for  example,  to  a  creditor's  suit  to  reach  a  trust  fund  held  by 
its  officers.4 

b.  Appointment  of  Receiver.  —  The  question  of  the  power  of  the  court 
or  the  comptroller  to  appoint  a  receiver  where  the  bank  is  in  process  of  liqui- 
dation is  treated  elsewhere  in  this  title.5 

4.  Liquidating  Agents  —  Duty  to  Collect  Assets.  —  It  is  the  duty  of  the  liquidat- 
ing agents  to  collect  the  assets  of  the  bank  and  pay  its  debts,  and  for  that 
purpose  they  may  bring  suit  against  a  stockholder  on  his  unpaid  notes  held 
by  the  bank.®  But  they  need  not  attempt  to  sell  the  "good  will  "  of  the 
business,  for  a  bank  which  has  gone  into  voluntary  liquidation  has  no  good 
will  to  dispose  of,  except  perhaps  such  as  arises  from  the  unexpired  term  of  a 
lease  of  the  bank  building.7 

Power  to  Bind  Bank.  —  The  liquidating  agent  cannot  bind  the  bank  and  the 
stockholders  by  contracts  not  within  the  scope  of  his  duties  in  winding  up 
the  affairs  of  the  bank,  such  as  a  guaranty  of  negotiable  paper  transferred  to 
a  creditor  in  payment  of  his  debt.8 

5.  Claims  and  Distribution.  —  There  seems  to  be  no  difference  between  the 
rights  of  creditors  in  the  case  of  voluntary  liquidation  and  those  of  creditors 
where  a  receiver  is  appointed  by  the  comptroller  of  the  currency  to  wind  up 
the  affairs  of  the  bank,  and  the  cases  are  placed  together  under  the  treatment 
of  the  latter  subject.* 

6.  Rights  and  Liabilities  of  Stockholders.  —  The  capital  stock  of  the  bank 
does  not  constitute  a  trust  fund  for  the  payment  of  debts,10  and  where,  on  its 
voluntary  liquidation,  a  dividend  out  of  its  capital  stock  is  paid  and  received 

1.  Estoppel  to  Deny  Validity  of  Proceedings.  —  7.  Cenlralia  First  Nat.  Bank  v.  Marshall,  26 
Watkins  v.  National  Bank,  51  Kan.  254.  111.  App.  440;  Watkins  v.  Nalional  Bank,  51 

2.  Corporation  Not  Dissolved  but  May  Sue  and      Kan.  254. 

Be  Sued.  —  Central  Nat.  Bank  v.  Connecticut  8.  Liquidating  Agent  Cannot  Bind  Bank  by 
Mut.  L.  Ins.  Co.,  104  U.  S.  54;  Chemical  Nat.  Guaranty.  —  Creditors  of  a  nalional  bank  who, 
Bank  v.  Hartford  Deposit  Co.,  161  U.  S.  I,  after  it  suspends  payment  and  goes  into  volun- 
affirming  156  111.  522;  McCann  v.  Rogers,  15  tary  liquidation,  receive  in  settlement  of  their 
Ky.  L.  Rep.  127;  Ordway  v.  Central  Nat.  claims  bills  receivable  indorsed  or  guaranteed 
Bank,  47  Md.  217,  28  Am.  Rep.  455;  Mer-  in  the  name  of  the  bank  by  its  president  can- 
chants'  Nat.  Bank  v.  Gaslin,  41  Minn.  552;  not  claim  as  creditors,  and  the  stockholders,  in 
Shappard  v.  Cage,  19  Tex.  Civ.  App.  206.  But  the  absence  of  an  express  authorization,  are 
see  Hodgson  v.  McKinstrey,  3  Kan.  App.  412.  not  liable  on  the  coniract  of  indorsement  or 
No  Defense  to  a  Suit  by  a  creditor  upon  a  dis-  guaranty  made  by  an  officer  after  the  bank's 
puted  claim  is  constituted  by  the  fact  that  the  suspension.  Richmond  v.  Irons,  121  U.  S. 
creditor  has  also  filed  a  creditor's  bill  under  27.  reversing  27  Fed.  Rep.  591. 
Act  Cong.  June  30,  1876,  19  U.  S.  Stat,  at  L.  Enforcement  of  Shareholder's  Liability.  —  See 
63,  c.  156,  §  2,  to  enforce  the  individual  lia-  supra,  this  title,  Capital  Stock  and  Shareholders 
bility  of  the  shareholders.  Central  Nat.  Bank  — Liability  of  Stockholders  for  Debts  —  Enforce- 
v.  Connecticut  Mut.  L.  Ins.  Co.,  104  U.  S.  54.  ment.of  Liability. 

3.  Pritchard  v.  Barnes,  101  Wis.  86.  A  Liquidating  Trustee  May  Purchase  at  a  Sale 

4.  Merchants,  etc.,  Nat.  Bank  v.  Masonic  of  the  Assets  of  the  bank.  Shappard  v.  Cage, 
Hall,  65  Ga.  603.  19  Tex.  Civ.  App.  206. 

5.  Receivers.  —  See  infra,  this  title,  Insolvency  9.  See  infra,  this  title.  Insolvency  and  Re- 
and  Receivers  —  Appointment .  ceivers  —  Claims  and  Distribution. 

6.  Suit  by  Agent  Against  Stockholder.  —  Nor-  10.  Capital  Stock  Not  Trust  Fund.— McDonald 
wood  v .  Interstate  Nat.  Bank,  (Tex.  Civ.  App.  v.  Williams,  174  U.  S.  397;  Lawrence  v. 
1898)  45  S.  W.  Rep.  927,  92  Tex.  268.  Greenup,  (C.  C.  A  )  97  Fed.  Rep.  906. 
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in  good  faith,  the  solvency  of  the  bank  not  being  affected  thereby,  the  share- 
holding are  not  liable  to  refund  such  dividend  at  the  suit  of  a  receiver 
appointed  on  the  subsequent  insolvency  of  the  bank.1 

VIII.  Expiration,  Extension,  or  Forfeiture  of  Franchise  and  Dissolu- 
tion 1.  Term  of  Franchise  -  Extension.  —  The  original  National  Bank  Act 
fixed  the  period  of  the  franchise  at  twenty  years  from  the  organization  of  the 
bank,  and  subsequent  acts  have  granted  extensions  for  similar  periods  on 
amendments  of  the  articles  of  association  by  consent  of  the  shareholders  own- 
ing two-thirds  of  the  stock.2  On  such  extension  the  identity  of  the  original 
corporation  is  in  no  wise  affected.3 

The  Nonassenting  stockholders  may  withdraw  and  receive  the  value  of  their 
shares,  proceedings  for  the  appraisal  of  which  are  provided  by  law.4 

2.  Expiration  of  Franchise.  —  On  the  expiration  of  the  time  limit  of  its  char- 
ter the  bank  still  continues  to  exist  as  a  person  in  law,  capable  of  suing  and 
being  sued,  until  its  affairs  are  completely  settled.5 

3.  Forfeiture  of  Franchise.  —  The  National  Bank  Act  provides  for  a  for- 
feiture of  the  franchise  where  the  bank  fails  to  pay  its  circulating  notes,  after 
demand,6  and  for  a  violation  of  the  National  Bank  Act  knowingly  committed 
or  permitted  by  its  directors,7  and  specifies  the  proceedings  to  be  taken  to 
enforce  such  forfeiture.8 

4.  Dissolution  and  Its  Effect.  —  A  national  bank  can  be  dissolved  only  in 
the  manner  provided  by  the  National  Bank  Act,"  and  a  decree  of  dissolution 
will  abate  pending  suits.10 

IX.  Insolvency  and  Receivers  —  1.  Preferential  Transfers  —  a.  Statu- 
tory PROVISION.  —  The  statute  provides  that  all  transfers  or  payments 
made  by  the  bank  after  the  commission  of  an  act  of  insolvency  or  in  contem- 
plation thereof,  made  with  a  view  to  preventing  the  application  of  its  assets 
in  the  manner  prescribed  by  law,  or  with  a  view  to  the  preference  of  one  cred- 
itor to  another,  shall  be  utterly  null  and  void.11 

b.  Knowledge  and  Intent  —  (i)  Of  Transferrer. — The  transfer  or 
payment  must  have  been  made  after  the  commission  of  an  act  of  insolvency  13 

1.  Stockholder  Not  Liable  to  Refund  Dividend.  Enforcement  of  Forfeiture.  —  An  information 

—  Lawrence  v.  Greenup,  (C.  C.  A.)  97  Fed.  to  enforce  a  forfeiture  for  violation  of  Rev. 

Rep.  906.  Stat.  U.  S.,  §  5239,  is  based  upon  violations  of 

Liability  of  Stockholders  for  Debts.  —  Seesiipra,  the  law  by  the  directors  of  the  bank,  and  not 

this  title,  Capital  Stock  and  Shareholders.  upon  violations  by  other  officers  of  the  bank. 

2.  Term  of  Franchise  and  Extension.  —  Act  Trenholin  v.  Commercial  Nat.  Bank,  38  Fed. 
Cong.  June  3,  1864,  13  U.  S.  Stat  at  L.  101,  c.  Rep.  323. 

106,  §  8  (Rev.  Stat.  U.  S.,  §  5136,  subdiv.  2);  8.  Rev.  Stat.  U.  S..      5227-5239;  Brincker- 

July  12,  1882,  22  U.  S.  Stat,  at  L.  162,  c.  290,  hoff  v.  Bostwick,  88  N.  Y.  52,  reversing  23 

§  1;  March  14,  1900,  31  U.  S.  Stat,  at  L.  49,  c.  Hun  (N.  Y.)  237. 

41.  §  12.  9.  Dissolution  and  Its  Effect.  —  Union  Gold 

3.  Effect  of  Extension.  —  First  Presbyterian  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank,  1 
Church  v.  National  State  Bank,  57  N.  J.  L.  27,  Colo.  531. 

affirmed  58  N.  J.  L.  406.  10.  Pending  Suits  Abated. — The  effect  of  a  de- 

4.  Right  of  Nonassenting  Shareholders. —  Act  cree  dissolving  the  corporation  and  forfeiting 
Cong.  July  12,  1882,  22  U.  S.  Stat,  at  L.  163,  its  rights  and  franchises,  on  an  informatioti 
c.  290,  §  5.  brought  by  the  comptroller  of  the  currency. 

The  Committee  of  Appraisal  of  the  shares  of  founded  upon  a  violation  of  the  National  Bank 

those  shareholders  who  do  not  assent  10  amend-  Act,  is  to  abate  a  suit  against  the  bank  to  en- 

ments  to  the  articles  of  associaiion  does  not  force  the  collection  of  a  demand.    Selma  First 

possess  any  judicial  functions  and  may  correct  Nat.  Bank  v.  Colby,  21  Wall.  (U.  S.)  609. 

any  clerical  error  in  its  report  and  appraisal  11.  Transfers  and  Preferences.  —  Rev.  Stat.  U, 

at  any  time  before  the  expiration  of  the  time  S.,  §  5242. 

to  appeal,  though  its  award  has  been  accepted.  12.  The  Term  "Act  of  Insolvency  "  means  any 

Clarion  First  Nat.  Bank  v.  Brenneman,  114  act  which  would  be  an  act  of  insolvency  on 

Pa.  St.  315.  the  part  of  an  individual  banker,  not  simply 

5.  Farmers  Nat.  Bank  v.  Backus.  74  Minn.  such  an  act  as  would  authorize  the  comptroller 
264.  under  the  Banking  Act  to  appoint  a  receiver. 

6.  Forfeiture  of  Franchise.  —  Rev.  Stat.  U.  S.,  Irons  v.  Manufacturers'  Nat.  Bank,  6  Biss. 
§  5228.  (U.  S.)  301,  13  Fed.  Cas.  No.  7,068.    See  also 

7.  Rev.  Stat.  U.  S.,      5208,  5239.  Roberts  v.  Hill,  24  Fed.  Rep.  573.    And  see 
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or  in  contemplation  of  insolvency,1  and  with  a  view  to  prefer  a  creditor.8 

(2)  Of  Transferee.  —  Knowledge  of  the  insolvency  or  contemplated 
insolvency  of  the  bank  by  one  who  takes  a  transfer  is  not  necessary  to  invali- 
date it,:i  nor  will  knowledge  of  a  depositor  that  the  bank  is  insolvent  prevent 
his  drawing  out  his  deposit  where  he  does  so  in  good  faith  and  without  intent 
to  secure  a  preference.4 

c.  Application  of  Statute — in  General.  —  The  object  of  the  statute  is 
manifestly  to  secure  the  preservation  and  distribution  among  all  its  creditors 
of  the  assets  belonging  to  the  bank,  fairly  and  without  preference.5 

The  Statute  Does  Not  Apply  to  the  transfer  by  the  bank  of  notes  and  other  evi- 
dences of  debt  in  its  possession  which  are  not  part  of  its  assets,  but  are  the 
property  of  another;0  nor  to  security  given  and  taken  in  good  faith,  when  a 
loan  is  made  to  the  bank,  although  the  creditor  knew  at  the  time  that  the 


generally  the  title  Insolvency  and  Bank- 
ruptcy, vol.  16,  p.  660  et  sea. 

1.  Transfers  After  or  in  Contemplation  of  In- 
solvency.—  The  provisions  of  ihe  act  are  noi 
directed  against  all  liens,  securities,  pledges, 
or  equities  whereby  one  creditor  may  obtain  a 
greater  amount  than  another,  but  against 
those  given  or  arising  after  or  in  coniempla- 
tion  of  insolvency.  Scott  v.  Armstrong,  146 
U.  S.  499;  Merrill  v.  National  Bank,  173  U.  S. 

A  Bank  Is  in  Contemplation  of  Insolvency  when 
the  fact  becomes  reasonably  apparent  to  its 
otlicers  that  the  concern  will  presently  be  un- 
able to  meet  its  obligations  and  will  be  obliged 
to  suspend  its  ordinary  operations.  Roberts 
?:  Hill,  24  Fed.  Rep.  573. 

Where  a  bank,  after  its  suspension,  has  as- 
sessed its  stockholders  and  resumed  business, 
and  is  examined  and  pronounced  solvent,  and 
almost  immediately  thereafter  creditors  attach 
properly,  and  a  bond  is  given,  with  officers  of 
the  bank  as  sureties,  to  dissolve  the  attach- 
ment, it  is  not  a  fraudulent  preference  for  the 
bank  to  transfer  to  such  sureties  a  certificate 
of  deposit  on  another  bank  to  indemnify  them. 
Price  v.  Coleman,  22  Fed.  Rep.  694. 

Transfers  to  Stop  Run  on  Bank.  —  Where  the 
capital  of  a  bank  has  been  wholly  absorbed  by 
losses,  and  the  indebtedness  is  greatly  in  ex- 
cess of  its  assets,  a'pledge  made  by  its  officers, 
with  knowledge  of  these  facts,  to  secure  a  de- 
posit, to  induce  the  depositor  not  lo  withdraw 
his  account  during  a  run  on  the  bank,  and 
thus  poslpone  the  failure  of  the  bank,  is  a 
transfer  made  in  contemplation  of  insolvency 
within  the  meaning  of  the  statute.  Roberts 
v.  Hill,  24  Fed.  Rep.  571,  overriding  on  rehear- 
ing 23  Fed.  Rep.  31 1. 

2.  Must  Be  Intent  to  Prefer.  —  The  mere  pay- 
ment of  certificates  of  deposit  held  by  a  di- 
rector, on  their  maturity,  or  the  taking  up  of 
the  certificates  of  deposit  before  maturity,  on 
the  ground  that  they  were  issued  at  too  high 
a  rate  of  interest,  where  the  bank  is  actually 
insolvent  at  the  time,  but  such  insolvency  has 
been  successf ully  concealed  from  the  directors 
and  the  bank  examiner,  is  not  an  unlawful 
preference  where  the  director  receiving  the 
payments  acted  in  good  faith  without  knowl- 
edge of  the  insolvency.  Hayes  v,  Beardsley, 
136  N.  Y.  299,  63  Hun  (N.  Y.)  625. 

A  transferof  securities  made  by  an  insolvent 
national  bank  to  a  creditor  bank,  after  the 
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directors  of  the  former  had  voted  to  close  its 
business  and  go  into  liquidation,  is  within 
the  prohibition  of  the  statute,  though  the 
creditor  bank  did  not  know  or  suspect  that  the 
other  bank  was  insolvent  or  contemplated 
insolvency,  or  that  the  directors  had  voted  to 
close  it  and  go  into  liquidation,  and  although 
the  transfer  took  place  be  fore  the  application 
was  actually  made  to  the  comptroller  for  the 
appointment  of  a  receiver.  National  Security 
Bank  v.  Butler,  129  U.  S.  223. 

Presumption  of  Intent.  —  The  intent  of  a 
national  bank,  after  it  is  insolvent,  to  prefer 
a  creditor  by  a  transferof  assets,  in  violation 
of  the  statute,  may  be  conclusively  presumed 
where  the  transaction  was  such  that  it  could 
have  no  other  effect,  if  allowed  to  stand,  than 
to  work  a  preference.  National  Security  Bank 
v.  Price,  22  Fed.  Rep.  697,  affirmed  129  U.  S. 
223;  Roberts  v.  Hill,  24  Fed.  Rep.  574. 

3.  Knowledge  of  Transferee  Not  Necessary.  — 
National  Security  Bank  Butler,  129  U.  S. 
223;  Case  z  Citizens'  Bank,  2  Woods  (U.  S.) 
23,  5  Fed.  Cas.  No.  2,489. 

4.  Depositor's  Knowledge  of  Insolvency  Will 
Not  Prevent  Drawing  Money.  —  The  cashier  of 
a  national  bank,  who  was  also  executor  of  an 
estate,  purchased  drafts  of  persons  for  whom 
he  was  in  the  habit  of  negotiating  loans,  and 
drew  the  amount  thereof  from  a  deposit  in  the 
bank  standing  to  the  credit  of  the  estate.  At 
the  time  he  knew  that  the  bank  was  insolvent, 
but  the  purchase  of  the  drafts  was  bona  fide 
and  the  deposit  was  not  withdrawn  with  in- 
tent to  secure  a  preference.  It  was  held  that 
the  transaction  was  not  in  violation  of  the 
statute.  Tuttle  v.  Frelingh uysen,  38  N.  J. 
Eq.  12. 

5.  Equal  Distribution  of  Bank's  Assets  Intended. 

—  Decatur  First  Nat.  Bank  v.  Johnston,  97 
Ala.  655;  Corn  Exch.  Bank  v.  Blye,  101  N.  Y. 
303,  affirming  37  Hun  (N.  Y.)  473. 

6.  Property  of  Others  Not  Affected.  —  Bell  v. 
Hanover  Nat.  Bank,  57  Fed.  Rep.  821;  Corn 
Exch.  Bank  v.  Blye,  101  N.  Y.  303,  affirming 
37  Hun  (N.  Y.)473.  See  also  Monmouth  First 
Nat.  Bank  v.  Dunbar,  118  111.  625,  affirming  19 
111.  APP.  558. 

Thus,  notes  given  in  renewal  of  other  notes 
held  by  a  national  bank,  the  original  notes  not 
being  returned,  are  not  "  evidences  of  debt  " 
or  "  assets  "  of  the  bank  within  the  meaning 
of  the  statute.  Decatur  First  Nat.  Bank  v. 
Johnston,  97  Ala.  '155. 
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bank  was  insolvent  ;  1  nor  to  a  deposit  accepted  by  the  bank  with  the  knowl- 
edge  of  its  officers  that  the  bank  was  hopelessly  insolvent  and  was  about  to  sus- 
pend business;9  nor  to  transactions  by  the  bank  in  the  ordinary  course  of  its 
business,  though  at  that  time  the  bank  was  actually  insolvent  with  the  knowl- 
edge of  its  officers,  where  at  the  time  it  had  committed  no  act  of  insolvency.3 

Attachments.  —  But  the  statute  is  applicable  to  attachments  against  the 
property  of  the  bank  after  it  has  committed  an  act  of  insolvency.4 

2.  Receivers  —  a.  Appointment  —  (i)  Pozuer  of  Courts —  in  General.  —  The 
provisions  of  the  banking  law  for  winding  up  national  banks  under  the  direc- 
tion of  the  comptroller  of  the  currency  are  not  exclusive  and  were  not  intended 
to  put  it  out  of  the  power  of  the  courts  to  appoint  a  receiver  upon  a  judgment 
creditor's  bill,  in  the  absence  of  action  on  the  part  of  the  comptroller,  sub- 
ject, however,  to  the  supersedure  of  such  receiver  by  the  action  of  the 
comptroller.5 

Where  the  Bank  Is  in  Voluntary  Liquidation,  a  receiver  will  not  ordinarily  be 
appointed  by  the  court  at  the  request  of  creditors  or  minority  stockholders. 
At  least,  the  danger  of  loss  or  injury  to  them  must  be  clear,  and  the  necessity 
of  the  appointment  free  from  reasonable  doubt.6 

But  Where  the  Bank  is  clearly  insolvent,  and  its  affairs  are  badly  mismanaged  by 
the  liquidating  officers,  some  of  its  creditors  or  stockholders  being  secured  to 
the  injury  of  others,  and  its  assets  being  distributed  to  stockholders  before 
payment  of  its  debts,  a  receiver  may  be  appointed  by  the  court  at  the  instance 
of  an  injured  creditor  or  stockholder.7 

(2)  Power  of  Comptroller  —  statutory  Provision.  —  The  National  Bank  Act  pro- 
vides that  the  comptroller  of  the  currency  may  appoint  a  receiver  if  the  bank 
refuses  to  pay  its  circulating  notes,8  or  if  within  six  months  after  having  law- 
fully acquired  its  own  stock  it  fails  to  dispose  thereof.9  or  whenever  he  "shall 


1.  Security  Given  at  Time  'of  Loan.  —  Arm- 
strong v.  Chemical  Nat.  Bank,  41  Fed.  Rep. 
234;  Siapylton  v.  Stockton,  (C.  C.  A.)  91  Fed. 
Rep.  326,  holding  that  the  fact  that  as  a  part 
of  the  same  transaction  it  is  further  agreed 
that  such  security  shall  also  stand  as  security 
for  antecedent  debts  does  not  avoid  it  to  the 
extent  of  the  present  advances,  though  it  be 
void  as  to  such  antecedent  indebtedness. 

Lien  on  Securities  in  Creditor's  Hands.  —  A 
bank  which  in  good  faith  and  in  the  ordinary 
couise  of  business  has  accepted  a  draft  of  a 
national  bank  on  the  day  preceding  the  latter's 
failure,  and  subsequently  pays  such  draft,  is 
not  prohibited  from  applyingon  account  there- 
of all  collections  made  by  it  subsequent  there- 
to, upon  securities  in  its  hands  belonging  to 
the  insolvent  tank,  as  the  lien  for  the  pay- 
ment of  the  draft  arises  at  the  time  of  the  ac- 
ceptance. In  re  Armstrong,  41  Fed.  Rep. 
38r. 

2.  Deposit  Wrongfully  Received.  —  Cragie  v. 
Hadley,  99  N.  Y.  131,  52  Am.  Rep.  9,  affirming 
Cragie  v.  Smith,  (Buffalo  Super.  Ct.  Gen.  T.) 
14  Abb.  N.  Cas.  (N.  Y.)4og;  Importers',  etc., 
Nat.  Bank  v.  Peters,  123  N.  Y.  272,  affirming 
51  Hun  (N.  Y.)  640. 

3.  Transactions  in  Ordinary  Course  of  Business. 
—  McDonald  v.  Chemical  Nat.  Bank,  174  U. 
S.  610,  affirming  80  Fed.  Rep.  587,  84  Fed.  Rep. 
874- 

Checks  and  Remittances  Mailed  in  the  usual 
course  of  the  business  of  the  bank  to  another 
bank,  with  the  understanding  that  they  are  to 
be  credited  to  its  constantly  overdrawn  ac- 
count, become  the  property  of  the  latter  bank 
as  soon  as  they  are  deposited  in  the  post  office. 
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and  its  title  thereto  is  not  affected  by  the  in- 
solvency of  the  sender  bank  between  the  time 
of  mailing  and  the  receipt  of  the  letters  con- 
taining such  remittances.  McDonald  v. 
Chemical  Nat.  Bank,  174  U.  S.  610,  affirming 
80  Fed.  Rep.  587,  84  Fed.  Rep.  874. 

4.  Attachments.  —  Selma  First  Nat.  Bank  v. 
Colby,  21  Wall.  (U.  S.)  609;  Harvey  v.  Allen, 
16  Blatchf.  (U.  S.)  29,  ii  Fed.  Cas.  No.  6,177; 
Woodwards.  Ellsworth,  4C0I0.  580.  And  see 
supra,  this  title,  Actions  by  and  Against  National 
Banks  —  Remedies  —  A  ttachment. 

5.  Courts  May  Appoint  Receiver.  —  Irons  v. 
Manufacturers'  Nat.  Bank,  6  Biss.  (U.  S.)  301, 
13  Fed.  Cas.  No.  7,068;  Wright  v.  Merchants' 
Nat.  Bank,  1  Flipp.  (U.  S.)  568,  30  Fed.  Cas. 
No.  18,084. 

6.  Receiver  Will  Not  Ordinarily  Be  Appointed. 

—  Watkins  v.  National  Bank,  51  Kan.  254. 

7.  Receiver  Will  Be  Appointed  in  Case  of  Gross 
Mismanagement.  —  Elwood  v,  Greenleaf  First 
Nat.  Bank,  41  Kan.  475. 

In  the  case  of  a  national  bank  in  voluntary 
liquidation,  where  a  judgment  creditor  is  un- 
able to  collect  his  debt,  and  the  assets  are 
being  distributed  to  the  stockholders,  a  re- 
ceiver will  be  appointed  by  the  state  court  on 
the  application  of  such  creditor  to  take  charge 
of  the  assets,  notwithstanding  a  pending  bill 
by  such  stockholders  in  the  federal  court  for 
the  appointment  of  a  receiver,  the  judgment 
creditor  not  being  a  party  thereto.  Mer- 
chants', etc.,  Nat.  Bank  v.  Masonic  Hall,  63 
Ga.  549. 

8.  Appointment  of  Receiver  by  Comptroller.  — 

Rev.  Stat.  U.  S.,  §  5234. 

9.  Rev.  Stat.  U.  S.,  §  5201. 
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become  satisfied  of  the  insolvency"  of  the  bank.1 

Time  of  Appointment.  —  Such  power  of  the  comptroller  is  not  limited  to  cases 
in  which  his  action  may  be  taken  before  the  bank  has  ceased  to  do  a  banking 
business.  The  words  "close  up,"  used  in  the  statute,  mean  the  liquidation 
and  closing  up  of  the  business  of  the  bank,  and  he  may,  against  the  wishes 
of  all  parties,  appoint  a  receiver  of  a  bank  which  has  by  vote  of  its  stock- 
holders gone  into  liquidation.3 

(3)  Conclusiveness  of  Comptroller  s  Action.  —  The  power  vested  in  the 
comptroller  is  discretionary,  and  his  conclusions  are  final  and  not  reviewable 
by  the  courts.3 

(4)  Effect  of  Appointment. — The  insolvency  and  suspension  of  the  bank 
and  the  appointment  of  a  receiver  by  the  comptroller  to  wind  up  its  affairs  do 
not  work  a  dissolution  of  the  corporation,  or  affect  suits  pending  against  it,  or 
prevent  its  suing  or  being  sued.4 

b.  Removal.  —  The  receiver  appointed  by  the  comptroller  is  the  instru- 
ment of  the  comptroller,  and  the  power  of  appointment  carries  with  it  the 
power  of  removal.5 

C.  POWERS  —  (i)  StattlS  of  Receiver — As  Representing  United  States.  —  The 
receiver  appointed  by  the  comptroller  represents  the  bank,  its  stockholders, 
and  its  creditors,  but  not  in  any  sense  the  government,  and  he  cannot  subject 
the  United  States  to  the  jurisdiction  of  the  court  and  submit  the  rights  of  the 
government  to  litigation  in  any  court.6 

The  Receiver  Stands  in  Place  of  the  Bank,  taking  the  assets  in  trust  for  the  creditors 
subject  to  all  claims  and  defenses  that  might  have  been  interposed  against  the 
insolvent  corporation,  and  chargeable  with  knowledge  of  all  facts  known  to 
the  bank  affecting  the  character  of  such  assets.7 

As  Representing  Comptroller.  —  The  statutory  provision  authorizing  the  appoint- 
ment of  a  receiver  to  act  under  the  direction  of  the  comptroller  means  no 
more  than  that  the  receiver  shall  be  subject  to  the  direction  of  the  comp- 
troller.    It  does  not  mean  that  he  shall  do  no  act  without  special  instructions.8 

1.  Act  June  30,  1876,  19  U.  S.  Stai.  at  L.  63,  New  York.  —  Green  v.  Walkill  Nat.  Bank,  7 
c.  156.  §  1.  Hun  (N.  Y.)  63;   Montreal  Bank  v.  Fidelity 

2.  Where  Bank  in  Liquidation.  —  Washington  Nat.  Bank,  49  Hun  (N.  Y.)  607,  1  N.  Y.  Supp. 
Nat.  Bank  v.  Eckels,  57  Fed.  Rep.  870.  852,  affirmed  112  N.  Y.  667;  Corn  Exch.  Bank 

3.  Comptroller's  Action  Conclusive  on  All  Par-  v.  Blye,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St.  Rep. 
ties.  —  Washington  Nat.  Bank  v.  Eckels,  57  112;  Montreal  Bank  v.  Fidelity  Nat.  Bank, 
Fed.  Rep.  870;  Cadle  v.  Baker,  20  Wall.  (U.  S.)  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  852. 

650;  Young  v.  Wempe,  46  Fed.  Rep.  354;  Chet-  Washington. —  Denton  v.  Merchants'  Nat. 

wood  v.  California  Nat.  Bank,  113  Cal.  649;  Bank,  18  Wash.  387. 

Piatt  v.  Beebe,  57  N.  Y.  339;  Plait  v.  Craw-  In  Sioux  Falls  Nat.  Bank  v.  Sioux  Falls 

ford,  (Supm.  Ct.  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  First  Nat.  Bank,  6  Dak.  113,  it  was  held  that  a 

Y.)  297.  national  bank  has  no  authority  after  the  ap- 

4.  Appointment  of  Receiver  Does  Not  Dissolve  pointment  of  a  receiver  to  appeal  from  an 
Corporation  or  Prevent  Suits —  United  Statt-s.  —  order  rsf using  to  dissolve  an  attachment  made 
Bethel  First  Nat.  Bank  v.  National  Pahquioque  before  the  receiver's  appointment. 

Hank,  14  Wall.  (U.  S.)  383;  Denton  v.  Baker,  Unexpired  Lease  of  Banking  Premises.  —  After 
(C.  C.  A.)  79  Fed.  Rep.  189;  National  Bank  of  the  insolvency  of  the  bank  and  the  appoint- 
Commonwealth  v.  Mechanics'  Nat.  Bank,  94  ment  of  a  receiver,  the  bank  is  still  liatle  on 
U.  S.  437;  Case  v.  Citizens'  Bank,  100  U.  S.  an  unexpired  lease,  the  same  as  a  natural  per- 
446;  Rosenblatt  v.  Johnston,  104  U.  S.  462;  son.  Chemical  Nat.  Bank  v.  Hartford  De- 
Chemical  Nat.  Bank  v.  Hartford  Deposit  Co.,  posit  Co.,  161  U.  S.  I,  affirming  156  111.  522. 
161  U.  S.  1,  affirming  156  111.  522;  Earle  v.  5.  Removal  of  Receiver. —  Kennedy  v.  Gib- 
Pennsylvania,  178  U.  S.  449,  reversing  Com.  son,  8  Wall.  (U.  S.)  505. 

v.  Chestnut  St.  Nat.  Bank,  189  Pa.  Si.  606;  6.  Receiver  Does  Not  Represent  United  States. 

Chemical  Nat.  Bank  v.  Bailey,  12  Blatchf.  (U.  —  Case  v.  Terrell,  11  Wall.  (U.  S.)  199. 

S.)  480,  5  Fed.  Cas.  No.  2,635;  McElhenny  v.  7.  Receiver  Represents  Bank.  —  Scott  v.  Arm- 

Ashland  First  Nat.  Bank,  7  W.  N.  C.  (Pa.)  115  strong,  146  U.  S.  499,  reversing  36  Fed.  Rep.  63; 

16  Fed.   Cas.  No.    8,779;    Riddle  v.  Butler,  Hatch  v.  Johnson  L.  &  T.  Co.,  79  Fed.  Rep. 

First  Nat.  Bank,  27  Fed.  Rep.  503;  Speckart  828;  Brown  v.  Schlcier,  112  Fed.  Rep.  577; 

v.  German  Nat.  Bank,  85  Fed.  Rep.  12.  People's  State    Bank  v.  Francis,  8  N.  Dak. 

Connecticut.  —  National    Pahquioque    Bank  369. 

v.  Bethel  First  Nat.  Bank,  36  Conn.  325,  4  Am.  8.  Receiver  Can  Act  Without  Special  Instruc- 

Rep.  80.  tions.  —  National  Bank  v.  Kennedy,  17  Wall. 
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\  :)  Control  of  Court.  —  The  receiver  appointed  by  the  comptroller  is  a 
mere  instrument  of  the  comptroller  and  subject  in  all  respects  to  his  instruc- 
tions. 1  He  is  not  the  officer  of  any  court,'2  and  the  assets  of  the  bank  are  not 
brought  under  the  control  or  protection  of  the  federal  courts  by  being  taken 
into  his  custody ; 3  nor  docs  the  filing  by  him  of  a  petition  to  sell  personal 
property  operate  to  place  the  assets  of  the  bank  within  the  control  of  the 
court,  in  the  sense  in  which  control  is  acquired  where  a  receiver  is  appointed 
by  the  court. 1 

(3)  Authority  to  Contract. — The  receiver  appointed  by  the  comptroller 
has  only  the  limited  powers  specified  by  the  statute  creating  his  office.5  A 
person  dealing  with  him  in  his  official  capacity  is  bound  as  a  matter  of  law  to 
have  knowledge  of  his  authority  to  act;  and  if  contracts  and  agreements  are 
entered  into  with  the  receiver  in  excess  of  his  authority  as  conferred  by  law, 
the  parties  contract  at  their  own  peril.0  He  may  do  those  things  necessary 
to  collect  and  secure  the  assets  of  the  bank,  for  instance,  extend  the  time  of 
payment  of  a  debt  owing  to  such  bank,  where  by  so  doing  he  can,  in  his  judg- 
ment, strengthen  the  security  he  holds  for  the  payment;7  but  he  cannot  do 
any  act  which  will  impair  the  obligation  of  a  contract  entered  into  with  the 
bank  before  its  insolvency.8 

(4)  Sale  of  Property — Necessity  of  Order  of  Court. — The  receiver  cannot  sell 
the  real  or  personal  property  of  the  bank  without  an  order  of  the  court,  and 
a  sale  or  agreement  to  sell  which  is  not  authorized  by  an  order  of  the  court, 
or  which  is  in  conflict  with  such  order,  is  void.9  But  a  state  court  is  compe- 
tent to  grant  such  order.10    The  direction  of  the  comptroller  is  not  necessary.11 

Advisory  Powers.  — ■  However,  the  courts  have  no  general  advisory  or  directing 
powers,  and  cannot  make  an  order  directing  the  receiver  to  sell  property  which 
does  not  belong  to  the  bank,  such  as  property  held  to  secure  a  debt.12 

Judicial  Sale.  —  A  sale  by  the  receiver  under  an  order  of  a  court  of  compe- 
tent jurisdiction  is  a  judicial  sale,  and  is  subject  to  the  principles  governing 
such  sales. 13 

(5)  Compromise  of  Debts  or  Suits.  — On  the  order  of  a  court  of  record  of 
competent  jurisdiction,  the  receiver  may  sell  or  compound  bad  or  doubtful 

(U.  S.)  19;  Turner  v.  Richardson,  180  U.  S.  such   services.     Barrett    v.    Henrietta  Nat. 

87,  affirming  52  La.  Ann.  1613.  Bank,  78  Tex.  222. 

1.  Receiver  Merely  Instrument  of  Comptroller.  8.  Cannot  Rescind  Bank's  Contract.  —  Wolf  v. 

—  Kennedy  v.   Gibson,  8  Wall.  (U.  S.)  498;  National  Bank,  178  III.  85,  reversing  McKeon 

National  Bank  v.  Kennedy,  T7  Wall.  (U.  S.)  v.  Wolf,  77  111.  App.  325. 

2i;  Wallaces.  Hood,  8gFed.  Rep.  11;  Ellis  v.  9.  Sale  Without  Order  of  Court  Is  Void.  —  Wal- 

Litile,  27  Kan.  720,  41  Am.  Rep.  434.  lace  v.  Hood,  89  Fed.  Rep.  n;  Ellis  v.  Little, 

2.  Receiver  Not  Officer  of  Court.  —  In  re  27  Kan.  707,  41  Atn.  Rep.  434;  Richardson  v. 
Chetwood,  165  U.  S.  443;  Price  v.  Abboti,  17  Turner,  52  La.  Ann.  1613,  affirmed  Turner  v. 
Fed.  Rep.  506;  Armstrong  v.  Trautman,  36  Richardson,  1S0  U.  S.  87. 

Fed.  Rep.  275.  Under  an  order  of  the  court  permitting  the 

3.  Snohomish  County  v.  Puget  Sound  Nat.  receiver  to  sell  the  property  of  the  bank  on 
Bank,  81  Fed.  Rep.  518.  such  terms  and  in  such  manner  as  in  his  judg- 

4.  In  re  Chetwood  165  U.  S,  443.  ment  shall  be  for  the  best  interests  of  the  cred- 

5.  Powers  Limited  by  Statute. —  Wallace  v.  itors  and  all  interested  in  the  bank  and  its 
Hood,  89  Fed.  Rep.  n;  Ellis  v.  Little,  27  Kan.  assets,  the  receiver  cannot  exchange,  trade,  or 
720,  41  Am.  Rep.  434.  barter  property  of  the  bank  for  other  property 

6   Parties  Contract  at  Their  Peril,  —  Ellis  v.  Ellis  v.  Little,  27  Kan.  707,  41  Am.  Rep.  434. 

Little,  27  Kan.  720,  41  Am.  Rep.  434.  10.  State  Court  May  Order  Sale.  —  Richardson 

7.  Receiver  May  Extend  Time  of  Payment. —  v.  Turner,  52  La.  Ann.  1613,  affirmed  Turner 

People's  State  Bank  v.  Francis,  8  N.  Dak.  v.  Richardson,  180  V.  S.  87 

369.  11.  Direction  of  Comptroller  Not  Necessary. — 

Contract  as  to  Attorney's  Compensation.  —  In  Richardson  v.  Turner,    52    La.    Ann.  1613, 

employing  an  attorney  to  enforce  the  bank's  affirmed  Turner  v.  Richardson   180  U.  S.  87. 

lien  on  land,  the  receiver  cannot,  without  e\--  12.  Court  Cannot  Order  Sale  of  Property  of  An- 

press  authority,  make  a  valid  contract  to  give  other.  —  ///  re  Earle,  92  Fed.  Rep.  22. 

to  such  attorney  half  the  recovery  as  compen-  13.  Judicial  Sale. — SchaherR  r.  McDonald.  60 

sation,  notwithstanding  he  has  general  author-  Neb.  493;  In  re  Illinois  Third  Nat.  Bank,  4 

ity  to  employ  counsel  to  represent  him  in  Fed.  Rep.  775.    See  also  the  titles  Judicial 

litigations  and  to  pay  a  reasonable  value  for  Sales,  vol.  17,  p.  948;  Receivers. 
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debts1  or  compromise  suits  by  and  against  the  bank;5  but  such  order  of 
court  is  a  prerequisite.3  This  rule  has  been  carried  so  far  as  to  hold  that  a 
receiver  who,  without  any  order  of  the  court,  allowed  an  unlawful  set-off 
against  the  claim  of  the  bank  was  not  estopped  to  sue  on  the  claim  thus  set 
off,  though  in  reliance  on  such  set-off  the  debtor  has  released  his  surety.'* 

d.  Suits  by  and  Against  Receivers  —  (i)  Right  to  Sue  or  Defend.— 
The  receiver  is  the  statutory  assignee  of  the  bank.  It  is  a  part  of  his  official 
duty  to  collect  the  assets  of  the  bank,  and  he  may  sue  therefor  in  his  own 
name  or  in  the  name  of  the  bank,5  and  without  an  order  of  the  comptroller 
in  the  case  of  an  ordinary  debt  due  to  the  bank.6  And  he  may  appear  and 
defend  a  suit  against  the  bank.7 

(2)  Conduct  and  Control  of  Suits.  —  The  statute  provides  that  all  suits  aris- 
ing out  of  the  provisions  of  the  National  Bank  Act  shall  be  conducted  by  the 
district  attorneys  of  the  several  districts  under  the  direction  and  supervision 
of  the  solicitor  of  the  treasury.8  But  this  statute  is  merely  directory,  and 
the  fact  that  special  counsel  is  employed  is  no  defense  to  a  suit  by  a  receiver.9 

Discontinuance  or  Settlement.  —  While  perhaps  the  comptroller  has  authority  to 
direct  the  discontinuance  of  a  suit  by  the  receiver,  he  has  no  power  to  com- 
promise and  settle  it  without  leave  of  the  court.10 

(3)  furisdiction  —  (a)  Federal  Courts — Receiver  Is  Officer  of  United  States.  —  The 
receiver  of  an  insolvent  national  bank  appointed  by  the  comptroller  of  the 
currency  is  an  officer  of  the  United  States  within  the  meaning  of  the  statutes 
giving  to  the  federal  courts  jurisdiction  11  of  suits  at  common  law  brought  by 

1.  Receiver   May   Compromise   Debts.  —  Rev. 
Stat.  U.  S..  §  5234. 

The  Federal  District  Court  Is  a  Court  of  Compe- 
tent Jurisdiction  within  the  statute  providing 
that  a  receiver  mav  compromise  bad  or  doubt- 
ful debts  on  the  order  of  a  court  of  record  of 
competent  jurisdiction.  re  Piatt,  I  Ben.  (U. 
S.)  534.,  19  Fed.  Cas.  No.  11,211. 

2.  Receiver  May  Compromise  Suits.  —  Hender- 
son v.  Myers,  11  Phila.  (Pa.)  616,  33  Leg.  Int. 
(Pa.)  56. 

3.  Must  Have  Order   of  Court.  —  Wallace  v. 
Hood.  89  Fed.  Rep.  11. 

4.  Receiver  Cannot  Allow  Unlawful  Set-off.  — 

Beckham  v.  Shackelford,  8  Tex.  Civ.  App.  660. 

5.  Receiver  May  Sue  to  Recover  Assets.  — 
National  Bank  v.  Kennedy,  17  Wall.  (U.  S.) 
19;  Bethel  Bank  v.  Pahquioque  Bank,  14 
Wall.  (U.  S.)383;  Stanton  v.  Wilkeson,  8  Ben. 
(U.  S.)  357,  22  Fed.  Cas.  No.  13,299;  Cockrill 
v.  Abeles,  (C.  C.  A.)  86  Fed.  Rep.  505  [citing 
Kennedy  v.  Gibson,  8  Wall.  (U.  S.)  506];  Case 
v.  Berwin,  22  La.  Ann.  321. 

6.  Order  of  Comptroller  Not  Necessary.  — 
National  Bank  v.  Kennedy,  17  Wall.  (U.  S.) 
19;  Richardson  v.  Turner,  52  La.  Ann.  16 13, 
affirmed  Turner  n.  Richardson,  180  U.  S.  87. 

In  the  case  of  a  suit  against  stockholders  to 
enforce  their  individual  liability  for  the  debts 
of  the  bank,  the  direction  of  the  comptroller  is 
not  necessary.  See  supra,  this  title,  Capital 
Stock  and  Shareholders —  Liability  of  Stockhold- 
ers for  Debts. 

7.  Receiver  May  Defend  Suits  Against  Bank.  — 
Denton  v.  Baker,  (C.  C.  A.)  93  Fed.  Rep.  46; 
Sioux  Falls  Nat.  Bank  v.  Sioux  Falls  First 
Nat.  Bank,  6  Dak.  113;  National  Shoe,  etc., 
Bank  v.  Mechanics'  Nat.  Bank,  89  N.  Y.  440; 
Key  West  Bldg.,  etc.,  Assoc.  v.  Key  West 
Bank.  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp.  390; 
People's  Bank  v.  Mechanics'  Nat.  Bank, 
(Supm.  Ct.  Spec.  T.)  02  How.  Pr.  (N.  Y.)  422, 
affirming  27  Hun  (N.  Y.)  53. 


8.  District  Attorneys  to  Conduct  Suits. —  Rev. 

Stat.  U.  S.,  §  380;  Gibson  v.  Peters,  150  U.  S. 
342. 

The  Intent  and  Effect  of  the  Statute  are  to  im- 
pose upon  the  district  attorneys  the  duty  of 
conducting  suits  and  proceedings  which  may 
be  necessary  to  carry  into  full  effect  the  pro- 
visions of  the  act,  whether  such  suits  are 
brought  in  the  name  oi  the  United  States  or 
in  that  of  the  comptroller  of  the  currency,  or 
in  the  name  of  or  by  the  receiver  of  a  banking 
corporation,  and  in  whatever  court  such  suits 
may  be  prosecuted.  Van  Antwerp  v.  Hul- 
burd,  7  Blatchf.  (U.  S.)  426,  28  Fed.  Cas.  No. 
16,826,  8  Blatchf.  (U.  S.)  282,  28  Fed.  Cas.  No. 
16,827. 

Compensation  of  District  Attorney.  —  A  district 
attorney  conducting  an  action  for  the  receiver 
of  a  national  bank  is  not  entitled  to  compensa- 
tion therefor  other  than  the  fees  authorized  to 
be  taxed  and  allowed  and  such  additional  com- 
pensation as  is  expressly  allowed  by  law 
specifically  on  account  of  services  named,  as 
the  receiver  of  the  bank  is  an  officer  or  agent 
of  the  United  States  within  the  meaning  of 
those  terms  as  used  in  Rev.  Stat.  U.  S.,  §  3S0. 
Gibson  v.  Peters,  150  U.  S.  342. 

9.  Employment  of  Special  Counsel  No  Defense.  — 
Kennedy  v.  Gibson,  8  Wall.  (U.  S.)  498. 

10.  Discontinuance  or  Settlement  of  Suits. — Case 
t.  Small,  to  Fed.  Rep.  722,  4  Woods  (U.  S.) 
78. 

11.  Jurisdiction  of  Federal  District  Courts. — The 

District  Courts  shall  have  jurisdiction  "  of  all 
suits  at  common  law  brought  by  the  United 
States  or  by  anv  officer  thereof  authorized  by 
law  tosue."    Rev.  Stat.  U.  S.,  §~  563,  subdiv.  4. 

Jurisdiction  of  Federal  Circuit  Courts.  —  The 
Circuit  Courts  shall  have  original  jurisdiction 
"  of  all  suits  at  common  law  where  the  United 
States,  or  any  officer  thereof  suing  under  the 
authority  of  any  Act  of  Congress,  are  plain- 
tiffs." Rev.  Stat.  U.  S.,  §  629,  subdiv.  3. 
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tin-  United  States  or  any  officer  thereof,  and  the  federal  courts  have  jurisdic- 
ti  >n  of  suits  at  common  law  brought  by  him  without  regard  to  the  citizenship 
of  the  parties  or  the  amount  In  controversy.1 

But  These  statutes  Do  Not  Apply  to  suits  in  equity,  nor  to  cases  in  which  the 
receiver  is  .1  defendant.  They  are  applicable  only  to  cases  at  common  law 
begun  originally  in  the  federal  court.2 

Suits  at  Common  Law.  —  A  suit  to  collect  an  assessment  levied  against  the 
stockholders  is  a  suit  at  common  law,  as  distinguished  from  a  suit  in  equity, 
within  the  meaning  of  the  statutes ;  3  and  so  is  a  suit  to  recover  back  dividends 
paid  to  shareholders  out  of  the  capital  when  the  bank  was  insolvent.4 

The  Subsequent  statutes  5  which  put  national  banks  in  the  same  situation  as 
state  banks  for  the  purpose  of  suing  and  being  sued  do  not  affect  the  jurisdic- 
tion of  the  federal  courts  in  suits  by  their  receivers.6 

Cases  Arising  under  Federal  Laws.  — -  And  an  action  brought  against  a  receiver  for 
an  alleged  breach  of  his  official  duty,  such  as  the  disallowance  of  a  claim,  or  to 
compel  the  application  of  funds  in  his  hands  to  the  plaintiff's  claim,  is  one 
arising  under  the  laws  of  the  United  States  of  which  the  federal  courts  have 
jurisdiction  without  regard  to  the  citizenship  of  the  parties,  if  the  amount  in 
controversy  is  sufficient.7 

(b)  state  Courts.  — The  federal  courts  have  not  exclusive  original  jurisdiction 
of  all  suits  by  or  against  receivers,  but  state  courts  have  concurrent  jurisdiction 
therewith.8  A  state  court's  jurisdiction  of  an  action  by  a  receiver  of  a  national 
bank  to  recover  moneys  alleged  to  be  due  to  the  bank  is  not,  when  once 
acquired  ousted  by  the  subsequent  discharge  of  the  receiver  and  the  substitu- 
tion of  an  agent  in  his  place  by  the  act  of  the  stockholders.9 

3.  Claims  and  Distribution  —  a.  Rights  of  Creditors  in  General  —  (i) 
Claims  Entitled  to  Payment.  —  The  assets  of  the  association  are  to  be  ratably 
divided  and  appropriated  to  the  payment  of  all  its  legal  liabilities,  whether 
such  liabilities  are  debts,  technically  so  called,  or  result  from  the  nonfeasance 
or  malfeasance  of  the  association  in  respect  of  its  binding  obligations  and 
duties.  Thus,  a  claim  against  the  bank  for  a  loss  through  embezzlement  by 
its  officers  of  bonds  on  special  deposit  is  a  "claim"  within  the  meaning  of  the 
law.10 

1.  Federal  Courts  Have  Jurisdiction  of  Suits  at  Co.,  76  Fed.  Rep.  892;  Stephens  v.  Bernays, 
Common  Law  by  Receivers.  —  Speckart  v.  Ger-      119  Mo.  143. 

man  Nai.  Bank,  85  Fed.  Rep.  12;    Brown  v.         4.  Hayden  v.  Brown,  94  Fed.  Rep.  15. 
Smith,  88  Fed.  Rep.  565,  Gibson  v.  Peters,  150         5.  Act  Cong.  July  12,  1882,  32  U.  S.  Stat,  at 
U.  S.  342;  Myers  v.  Hettinger,  (C.  C.  A.)  94      L.  163,  c.  290,  §  4;  Aug.  13,  1888,  25  U.  S. 
Fed.  Rep.  370;   Armstrong  v.  Ettlesohn,  36      Stat,  at  L.  436,  c.  866,  §  4. 

Fed.  Rep.  209;  National  Bank  v.  Kennedy,  6.  Jurisdiction  Not  Affected  by  Acts  Relating  to> 
17  Wall.  (U.  S.)  19;    Kennedy  v.  Gibson,  8      Jurisdiction   of    Suits    by   National    Banks.  — 

Wall.  (U.  S.)  498;  Short  v.  Hepburn,  (C.  C.  Stephens  v.  Bernays,  41  Fed.  Rep.  401,  affirvi- 
A.)  75  Fed.  Rep.  114;  Stephens  v.  Bernays,  44  i»g  44  Fed.  Rep.  642;  Price  v.  Abbott,  17  Fed. 
Fed.  Rep.  64.2,  affirming  41  Fed.  Rep.  401;  Rep.  506;  Hendee  v.  Connecticut,  etc..  R.  Co., 
Piatt  v.  Beach,  2  Ben.  (U.  S.)  303,  19  Fed.  Cas.  26  Fed.  Rep.  677;  Earle  v.  McCartney,  109  Fed. 
No.  11,  215;  Fisher  v.  Yoder,  53  Fed.  Rep.  565;      Rep.  13. 

Thompson  v.  Pool,  70  Fed.  Rep.  725;  Stanton  7.  Cases  Arising  under  Federal  Laws.  —  Mc- 
v.  Wilkeson,  8  Ben.  (U.  S.)  357,  22  Fed.  Cas.  Donald  v.  Nebraska.  (C.  C.  A.)  101  Fed.  Rep. 
No.  13,299;  Frelinghuysen  v.  Baldwin,  12  Fed.  171;  Bartley  v.  Hayden,  74  Fed.  Rep.  913; 
Rep.  395;  Price  v.  Abbott,  17  Fed.  Rep.  506;  Grant  v.  Spokane  Nat.  Bank,  47  Fed.  Rep.  673. 
McConville  v.  Gilmour,  36  Fed.  Rep.  277;  8.  State  Courts  Have  Concurrent  Jurisdiction 
Yardley  v.  Dickson,  47  Fed.  Rep.  835;  Thomp-  with  Federal  Courts.  —  Adams  i'.  Daunis,  29  La. 
son  v.  Schaetzel,  2  S.  Dak.  395.  Ann.  315;  Flint  Road  Cart  Co.  v.  Stephens,  33 

2.  Exceptions. —  Hallam  v.  Tillinghast,  75  Mo.  App.  341;  Piatt  v.  Crawford,  (Supm.  Ct. 
Fed.  Rep.  849;  Bird  v.  Cockrem,  2  Woods  (U.  Spec.  T.)  8  Abb.  Pr.  N.  S.  (N.  Y.)  297;  Peters 
S.)  32,  3  Fed.  Cas.  No.  1,429.  But  see  Earle  v.  Foster,  56  Hun  (N.  Y.)  607,  18  Civ.  Pro. 
v.  McCartney,  109  Fed.  Rep.  13.  (N.  Y.)  380;  Thompson  v.  Schaetzel,  2  S.  Dak. 

3.  Suits  at  Common  Law.  —  Stanton  v.  Wilke-      395;  Witters  v.  Sowles,  61  Vt.  366. 

son,  8  Ben.  (U.  S.)  357,  22  Fed.  Cas.  No.  9.  Effect  of  Substitution  of  Agent.  —  7«;cChet- 
13,299;    Price  v.  Abbott,   17  Fed.  Rep.  506;      wood,  165  U.  S.  443. 

Stephens  v.  Bernays,  41  Fed.  Rep.  401,  affirmed  10.  "  Claims  "  Include  Losses  by  Embezzlement. — 
44  Fed.  Rep.  642;  Thompson  v.  German  Ins.      Turner  v.  Keokuk  First  Nat.  Bank,  26  lowas62. 
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(2)  Time  of  Accrual.  —  Where  a  national  bank  by  its  insolvency  and  sus- 
pension puts  it  out  of  its  power  to  perform  a  contract,  no  further  act  is  neces- 
sary to  fix  its  liability  for  a  breach  of  such  contract.1 

(3)  Law  Governing  Distribution.  —  The  statute  furnishes  a  complete  code 
for  the  distribution  of  the  effects  of  an  insolvent  national  bank,  and  its  pro- 
visions are  not  to  be  departed  from.  The  bankrupt  law  does  not  govern  dis- 
tribution thereunder.2 

(4)  Distribution  Must  Be  Ratable. — The  distribution  is  to  be  ratable  on 
the  claims  as  proved  or  adjudicated,  that  is,  according  to  one  rule  of  propor- 
tion, applicable  to  all  alike.3  In  order  to  be  ratable  the  claims  must  mani- 
festly be  estimated  as  of  the  same  point  of  time,  and  that  date  has  been 
adjudged  to  be  the  date  of  the  declaration  of  insolvency  or  suspension  of 
business.4 

(5)  Interest  —  On  Claims.  —  Interest  will  be  allowed  on  all  claims  from  the 
date  of  insolvency  or  suspension  as  against  the  bank  or  its  stockholders,5  and 
in  the  case  of  claims  due  to  depositors  a  demand  is  not  necessary. e  The 
receiver  is  not,  however,  obliged,  immediately  upon  taking  possession  of  the 
assets,  to  pay  over  to  a  third  person  a  fund  in  his  hands  claimed  as  a  trust 
fund,  and  is  entitled  to  have  a  judicial  determination  of  the  question;  and 
pending  such  judicial  determination  he  cannot  be  charged  with  interest  on 
the  amount.7 

Remedy  to  Recover  Interest.  —  Assumpsit  against  the  receiver  is  not  the  proper 
remedy  to  obtain  interest  on  the  claim  of  a  creditor  out  of  surplus  assets  in 
the  hands  of  the  comptroller.  The  action  should  be  brought  against  the 
bank.8 

Interest  on  Dividends  will  be  allowed  where  necessary  to  put  creditors  on  an 
equality.  Thus,  a  person  establishing  his  claim  against  a  national  bank  by 
judicial  proceedings  is  entitled  to  interest  on  the  amount  of  his  dividend  from 
the  time  when  the  dividends  were  declared  and  paid  to  other  creditors.9  But 
one  who  has  wrongfully  delayed  presenting  his  claim  until  long  after  divi- 
dends are  declared  is  not  entitled  to  interest  on  his  dividend.10  And  where  a 
creditor  refuses  to  accept  part  payment  of  his  claim  as  offered  by  the  receiver 
he  is  not  entitled  to  interest  on  dividends  applicable  thereto  though  he  is 
entitled  to  interest  on  dividends  on  the  part  erroneously  rejected  by  the 
receiver.11  However,  if,  in  a  suit  for  the  whole  claim,  after  the  receiver  has 
rejected  a  part  only,  he  denies  his  liability  in  toto,  the  offer  may  be  considered 


1.  Breach  of  Contract.  —  Chemical  Nat.  Bank 
v.  World's  Columbian  Exposition,  170  111.  82. 

2.  Bankrupt  Law  Inapplicable.  — Cook  County 
Nat.  Bank  v.  U.  S.,  107  U.  S.  445:  In  re  Manu- 
facturers' Nat.  Bank,  5  Biss.  (U.  S.)  499,  16 
Fed.  Cas.  No.  9,051. 

3.  Distribution  Must  Be  Ratable.  —  Selma  First 
Nat.  Bank  v.  Colby,  21  Wall.  (U.  S.)  609;  Scott 
v.  Armstrong,  146  U.  S.  499;  Merrill  v.  Na- 
tional Bank,  173  U.  S.  131. 

4.  Claims  Estimated  from  Same  Point  of  Time. 
—  While  v.  Knox,  in  U.  S.  784;  Merrill  v. 
National  Bank,  173  U.S.  131. 

5.  Interest  Allowed  from  Date  of  Insolvency  or 
Suspension.  —  National  Bank  of  Commonwealth 
v.  Mechanics'  Nat.  Bank,  94  U.  S.  437;  White 
v.  Knox,  in  U.  S.  784;  Chemical  Nat.  Bank 
v.  Bailey,  12  Blatchf.  (U.  S.)  480,  5  Fed.  Cas. 
No.  2,635. 

As  the  debts  of  an  insolvent  bank  must  be 
liquidated  by  the  receiver  as  of  the  date  when 
insolvency  supervenes,  and  the  amount  of  all 
debts  must  be  computed  as  of  that  date,  it  fol- 
lows that  in  a  suit  against  the  receiver  to 


establish  a  demand  which  he  has  declined  to 
allow,  interest  cannot  be  allowed  on  such  de- 
mand subsequent  to  the  date  when  the  bank 
ceased  to  do  business  and  a  receiver  was  ap- 
pointed. American  Nat.  Bank  v.  Williams, 
(C.  C.  A.)  101  Fed.  Rep.  943. 

6.  Demand  Not  Necessary — Chemical  Nat. 
Bank  v.  Bailey,  12  Blatchf.  (U.  S.)  480,  5  Fed. 
Cas.  No.  2,635;  Richmond  v.  Irons,  121  U.  S. 
27. 

7.  Time  Allowed  for  Judicial  Determination  of 
Claim.  —  Richardson  v.  Louisville  Banking 
Co.,  (C.  C.  A.)  94  Fed.  Rep.  442. 

8.  Remedy  to  Recover  Interest.  —  Chemical 
Nat.  Bank  v.  Bailey,  12  Blatchf.  (U.  S.)  480,  5 
Fed.  Cas.  No.  2,635. 

9.  Interest  Allowed  on  Dividends.— Armstrong 
v.  American  F.xch.  Nat.  Bank,  133  U.  S.  470. 

10.  Delay  to  Present  Claim  Bars  Interest.  — 
Chemical  Nat.  Bank  v.  Armstrong, (C.  C.  A.)  59 
Fed.  Rep.  372. 

11.  Refusal  to  Accept  Part  Payment  Bars  Interest 
Pro  Tanto.  —  Chemical  Nat.  Bank  v.  Arm- 
strong, (C.  C.  A.)  59  Fed.  Rep.  372. 
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;is  withdrawn,  and  interest  on  the  whole  dividend  will  then  be  allowed.1 

b.  DEI  ERMINATION  AND  ENFORCEMENT  OF  CLAIMS  —  How  Claims  Established, 
rhe  claims  of  creditors  may  be  proved  before  the  comptroller  or  estab- 

lished  by  suit  against  the  association.  Creditors  must  seek  their  remedy  in 
the  moJf  prescribed  by  the  statute ;  they  cannot  proceed  directly  in  their 
own  names  against  the  stockholders  or  debtors  of  the  bank.2 

Effect  of  Disallowance  by  Receiver.  —  The  presentation  of  a  claim  against  a 
n  itional  bank  in  the  hands  of  a  receiver  and  the  disallowance  of  the  claim  by 
the  receiver  do  not  conclude  the  creditor,  and  will  not  bar  an  action  at  law 
by  him.3  Nor  will  the  acceptance  by  a  creditor  of  dividends  on  part  of  his 
chums  estop  him  to. sue  to  recover  the  part  disallowed.4 

The  state  Courts  Have  Jurisdiction  to  determine  a  claim  against  an  insolvent  bank 
and  to  establish  it  as  a  preferred  claim, s  but  such  courts  have  no  authority  to 
order  execution  against  any  of  the  property  of  the  bank  passing  to  the 
custody  of  the  receiver.0 

Limitations.  — ■  On  the  appointment  of  a  receiver  all  the  assets  of  the  bank 
pass  to  the  receiver  and  constitute  a  trust  fund  for  the  creditors  of  the  bank 
which  the  statute  of  limitations  does  not  affect.7  A  judgment  for  the  plain- 
tiff in  an  action  to  enforce  a  claim  should  direct  that  the  claim  be  recognized 
and  certified  to  the  comptroller  to  be  paid  in  due  course  of  administration.8 

c.  PRIORITIES.  —The  statutes  directing  ratable  distribution  provide  for  the 
distribution  of  the  entire  assets  of  the  bank,  giving  no  preference  to  any  claim 
except  for  moneys  to  reimburse  the  United  States  for  advances  in  redeeming 
the  circulating  notes  of  the  bank.9 

United  states  as  Creditor.  —  These  statutes  repeal  the  general  preference  given 
by  law  10  to  the  United  States  for  the  payment  of  debts  due  to  it,  in  so  far  as 
that  law  prevents  ratable  distribution  in  the  case  of  insolvent  national  banks." 


1.  Except  Where  Receiver  Subsequently  Denies 
Liability.  —  Chemical  Nat.  Flank  v.  Arm- 
strong, (C.  C.  A.)  65  Fed.  Rep.  573. 

2.  Creditors  Cannot  Proceed  Directly  Against 
Stockholders  or  Debtors  of  Bank.  —  Kennedy  v. 
Gibson,  8  Wall.  (U.  S.)  506. 

3.  Creditor  May  Sue  on  Disallowed  Claim.  — 
Bethel  First  Nat.  Bank  v.  National  Pahquio- 
que  Bank,  14.  Wall.  (U.  S.)  383,  affirming  36 
Conn.  325;  Green  v.  Walkill  Nat.  Bank,  7 
Hun  (N.  Y.)  63. 

4.  Creditor  Not  Estopped  by  Receipt  of  Part.  — 
Chemical  Nat.  B3nk  v.  World's  Columbian 
Exposition,  170  111.  82. 

5.  State  Courts  Have  Jurisdiction  to  Determine 
Claims.  —  A  state  court  has  jurisdiction  to  de- 
termine and  segregate  a  trust  fund  in  the 
hands  of  a  receiver  of  an  insolvent  national 
bank  and  to  establish  it  as  a  preferred  claim 
against  the  bank,  though  it  has  no  authority 
to  direct  the  course  of  the  comptroller.  Earle 
v.  Pennsylvania.  178  U.  S.  449,  reversing  Com. 
i'.  Chestnut  St.  Nat.  Bank,  189  Pa.  St.  606  ;  Flint 
Road  Cart  Co.  v.  Stephens,  32  Mo.  A  pp.  341. 

It  is  competent  for  a  state  court  to  determine 
as  between  the  plaintiff  in  an  attachment  suit 
and  a  bank  which  was  served  as  garnishee  be- 
fore its  suspension  what  rights  were  acquired 
bv  the  plaintiff  as  against  the  bank  by  the  ser- 
vice of  the  attachment,  and  its  judgment 
thereon  is  binding  on  the  comptroller  in  distri- 
buting the  assets  of  the  bank.  Earle  v.  Penn- 
sylvania, 178  U.  S.  449,  reversing  Com.  v. 
Chestnut  St.  Nat.  Bank,  189  Pa.  St.  606. 

6.  No  Jurisdiction  to  Order  Execution.  —  Earle 
v.  Pennsylvania,  178  U.  S.  449,  reversing  Com. 
v.  Chestnut  St.  Nat.  Bank,  189  Pa.  St.  606. 


An  attachment  served  upon  a  bank,  and  a 
receiver  appointed  by  the  comptroller,  as 
garnishee,  will  not  be  vacated  on  the  motion 
of  the  receiver.  Eaile  v.  Conway,  178  U.  S. 
456,  affirming  Conway  v.  Chestnut  St.  Nat. 
Bank,  189  Pa.  St.  610. 

7.  Statute  of  Limitations  Does  Not  Run  Against 
Creditors.  —  Riddle  v.  Butler  First  Nat.  Bank, 
27  Fed.  Rep.  503. 

Certificates  of  Deposit  issued  by  a  national 
bank,  whether  payable  on  demand  or  running 
for  a  certain  length  of  time,  do  not  become 
immediately  payable  so  as  to  set  the  statute 
of  limitations  in  motion  on  the  appointment 
of  a  receiver  for  the  bank.  Riddle  v.  Butler 
First  Nat.  Bank,  27  Fed.  Rep.  503. 

8.  Form  of  Judgment  Establishing  Claim.  — 
Case  v.  Citizens'  Bank,  100  (J.  S.  446;  Eastern 
Townships  Bank  v.  Vermont  Nat.  Bank,  22 
Fed.  Rep.  186;  Merrill  v.  Jacksonville  First 
Nat.  Bank,  75  Fed.  Rep.  148,  affirmed  173  U. 
S.  131;  Wolf  v.  National  Bank,  178  111.  85,  re- 
versing McKeon  v.  Wolf,  77  111.  App.  325. 

The  Finding  for  the  Plaintiff  Will  Include  In- 
terest to  the  date  of  the  judgment,  though  the 
plaintiff  will  be  entitled  to  a  dividend  only  upon 
the  basis  of  the  debt  and  interest  as  of  the 
date  when  the  business  of  the  bank  was  sus- 
pended bv  the  order  of  the  comptroller. 
Riddle  v.  Butler  First  Nat.  Bank,  27  Fed.  Rep. 
503. 

9.  No  Priorities  Created  by  National  Bank  Act. 

—  Davis  v.  Elmira  Sav.  Bank,  161  «U.  S  275; 
Cook  County  Nat.  Bank  v.  IT.  S.,  107  U.  S.  445. 

10.  Rev.  Stat.  U.  S.,  §  3466. 

11.  United  States  Has  No  Priority.  —  Cook 
County  Nat.  Bank  v.  U.  S.,  107  U.  S.  445, 
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State  Statutes  Giving  Priority.  —  And  a  state  statute  giving  priority  to  the 
claims  of  savings  banks  which  are  depositors  in  insolvent  banks  is  in  conflict 
with  the  National  Bank  Act  and  is  void  as  to  national  banks.1 

Property  of  others.  —  The  requirement  as  to  ratable  dividends  is  to  make  them 
from  what  belongs  to  the  bank,  and  that  which  at  the  time  of  the  insolvency 
belongs  of  right  to  the  debtor  does  not  belong  to  the  bank.2 

Time  of  Creation  of  Priorities.  —  All  rights,  legal  or  equitable,  existing  at  the 
time  of  the  commission  of  the  act  of  insolvency  which  led  to  the  appointment 
of  the  receiver,  other  than  those  created  by  preference  forbidden  by  law,  are 
preserved,  and  no  additional  right  can  thereafter  be  created  by  either  volun- 
tary or  involuntary  proceedings.3 

J.  Set-off  of  Claims  —  Mutuality  of  Claims.  —  A  debtor  of  a  bank  may  set 
off  against  his  indebtedness  to  the  bank  a  claim  against  the  bank  which  he 
held  at  the  time  of  its  suspension,4  and  though  his  claim  against  the  bank  was 
that  of  surety  for  a  depositor  whose  claim  he  paid  after  the  suspension  of  the 
bank.5 

reversing  g  Biss.  (U.  S.)  55.    See  also  13  Op. 
Any. -Gen.  528. 

1.  State  Statutes  Giving  Priority  Not  Enforce- 
able. —  Davis  z>.  Flmira  Sav.  Bank,  161  (J.  S. 
275,  reversing  73  Hun  (N.  Y.)  357. 

2.  Property  of  Others  in  Bank's  Hands  Preferred 
Claim.  —  Scott  v.  Armstrong,  146  U.  S.  499; 
Richardson  v.  Olivier,  (C.  C.  A.)  105  Fed. 
Rep.  277. 

Deposit  Made  Without  Authority.  —  Thus 
funds  received  by  a  national  bank  which  the 
party  depositing  harl  no  authority  of  law  to 
deposit  are  not  part  of  the  assets  to  be  ratably 
distributed  and  must  be  returned  in  full  to 
the  rightful  owner.  San  Diego  County  v. 
California  Nat.  Bank,  52  Fed.  Rep.  5g. 

A  Check  Deposited  on  the  Day  of  Suspension, 
when  the  bank  was  known  by  its  officers  to  be 
insolvent,  remains  the  property  of  the  de- 
positor. Richardson  v.  Olivier,  (C.  C.  A.)  105 
Fed.  Rep.  277. 

Payment  of  Note  by  Indorser.  —  In  Massey  v. 
Fisher,  62  Fed.  Rep.  958.  an  indorser  paid  the 
amount  of  a  note  to  the  bank,  and  took  a 
receipt,  but  did  not  take  the  note  before  the 
bank  failed.  It  was  held  that  the  money  did 
not  belong  to  the  bank,  but  that  the  bank  held 
it  in  trust,  and  consequently  it  was  not  part 
of  the  assets  to  be  ratably  distributed. 

Loan  for  Special  Purpose.  —  A  sum  of  money 
was  contributed  by  the  directors  and  put  into 
the  bank  for  the  purpose  of  retiring  certain  ob- 
jectionable securities,  as  required  by  the  comp- 
troller. On  the  insolvency  of  the  bank,  before 
the  fund  was  fully  used,  it  was  held  that  the 
balance  should  be  treated  as  a  debt  and  not  as 
a  trust  fund  to  be  accounted  for  as  a  preferred 
claim.    Booth  v.  Welles,  42  Fed.  Rep.  11. 

County  Funds.  —  Unless  county  funds,  or  the 
proceeds  of  county  funds,  deposited  in  the 
bank  by  a  county  treasurer,  can  be  traced  in 
the  hands  of  the  receiver,  the  county  has  no 
preference  over  other  creditors.  Spokane 
County  v.  Clark,  61  Fed.  Rep.  538. 

Trust  Funds.  —  A  cestui  que  trust 'is  not  entitled 
to  a  priority,  where  a  trust  fund  was  deposited 
by  his  guardian  as  an  ordinary  deposit,  though 
the  bank  knew  that  it  was  a  trust  fund.  Paul 
v.  Draper,  158  Mo.  197. 

3.  Existing  Priorities  Preserved.  —  Selma  First 
Nat.  Bank  v.  Colby,  21  Wall.  (U.  S.)  609;  Scott 


v.  Armstrong,  146  U.  S.  499;  Merrill  v.  Na- 
tional Bank,  173  U.  S.  131;  Harvey  v.  Allen, 
16  Blatchf.  (U.  S.)  29;  Roberts  v.  Hill,  24 
Fed.  Rep.  572;  Balch  v.  Wilson,  25  Minn. 
302. 

Thus  the  Right  Acquired  by  Service  of  an  At- 
tachment against  a  national  bank  as  a  garnishee 
is  not  lost  by  the  suspension  of  the  bank  and 
the  appointment  of  a  receiver,  but  the  assets 
of  the  bank  pass  to  the  receivet  burdened  with 
the  lien  in  favor  of  the  plaintiff  in  the  attach- 
ment as  to  the  interests  of  the  defendant  in 
the  garnishment  suit.  Earle  Pennsylvania, 
178  U.  S.  449,  reversing  1S9  Pa.  St.  606. 

Claim  by  Stockholder.  —  The  fact  that  a  de- 
positor of  a  check  fraudulently  received  by  the 
officers  of  the  bank  after  knowledge  of  its 
insolvency,  and  on  the  day  on  which  it  sus- 
pended, is  a  stockholder  does  not  affect  his 
right  to  claim  the  proceeds.  Richardson  v. 
Olivier,  (C.  C.  A.)  105  Fed.  Rep.  277. 

4.  Claims  Set  Off  Against  Existing  Indebtedness. 
—  Adams  v.  Spokane  Drug  Co.,  57  Fed.  Rep. 
888;  Clots  v.  Bently,  5  Alb.  L.  J.  286;  Tourte- 
lot  v.  Whittled,  9  N.  Dak.  467;  Armstrong  v. 
Warner,  49  Ohio  St.  376;  Hade  v.  McVay,  31 
Ohio  St.  231. 

Claims  Set  Off  Against  Immature  Indebtedness. 
■ — Scott  v.  Armstrong,  146  U.  S.  499,  reversing 
36  Fed.  Rep.  63;  Yardley  v.  Clothier,  51  Fed. 
Rep.  506,  3  U.  S.  App.  207,  affirming  49  Fed. 
Rep.  337-  Contra,  Stephens  v.  Schuchniann, 
32  Mo.  App.  333;  Armstrong  v.  Helm,  13  Ky. 
L.  Rep.  460. 

A  customer  of  a  national  bank  borrowed 
money  of  the  bank  and  gave  his  time  note 
therefor,  depositing  the  amount  borrowed  to 
his  credit  to  be  dtawn  against,  the  balance  to 
be  applied  to  the  payment  of  the  note  when 
due.  It  was  held  that  on  the  insolvency  and 
dissolution  of  the  bank  and  the  appointment 
of  a  receiver  before  the  maturity  of  the  note, 
he  had  an  equitable  right  to  have  the  balance 
to  his  credit  at  the  time  of  the  insolvency 
applied  to  the  payment  of  the  indebtedness 
on  the  note.  Scott  v.  Armstrong,  146  U.  S. 
4gq,  reversing  36  Fed.  Rep  63.  But  see 
Stephens  v.  Schuchmann,  32  Mo.  App.  333. 

5.  Claim  of  Surety.  —  Kilby  v.  Carthage  First 
Nat.  Bank.  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 
Y.)  37o. 
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independent  claims.  —  But  the  right  to  set  off  is  to  be  governed  by  the  state 
ol  things  existing  at  the  moment  of  insolvency,  and  not  by  conditions  there- 
after created.1  .And  when  the  claims  are  wholly  independent  of  each  other, 
an  1  between  different  parties,  they  do  not  occupy  the  position  of  mutual 
demands  between  the  same  parties  originating  in  mutual  credit,  and  cannot 
be  set  off.-2  Thus,  a  debtor  cannot  set  off  against  the  claim  of  the  bank  the 
claim  of  a  creditor  against  the  bank  assigned  to  him  after  the  bank  became 
insolvent  and  stopped  payment  :t  or  after  it  has  committed  an  act  of  insolv- 
ency, although  before  the  appointment  of  a  receiver;  4  nor  can  the  United 
States,  as  a  simple  contract  creditor  of  a  national  bank,  set  off  its  demand 
against  the  proceeds  remaining  in  the  United  States  Treasury  of  bonds  depos- 
ited as  security  for  the  circulating  notes  of  the  bank.5 

e.  SECURED  Creditors. — A  secured  creditor  of  an  insolvent  national 
bank  may  prove  and  receive  dividends  upon  the  face  of  his  claim  as  it  stood 
at  the  time  of  the  declaration  of  insolvency,  without  crediting  either  his  col- 
laterals or  collections  made  therefrom  after  such  declaration,  subject  always 
to  the  proviso  that  dividends  must  cease  when  from  them  and  from  col- 
laterals realized  the  claim  has  been  paid  in  full.6 

/.  Rights  and  Liabilities  of  Shareholders. — liquidation  Dividends 
belong  to  the  holders  of  the  shares,  whether  such  shares  are  or  are  not 
recorded  upon  the  books  of  the  bank.7 

Pledgees  of  stock,  though  not  registered  as  owners  or  pledgees,  are  entitled  to 
the  distributive  portion  of  the  assets  of  the  bank  applicable  to  such  shares,  as 
against  the  claim  of  the  receiver  to  set  off  such  shares  against  the  stock- 
holders' indebtedness  to  the  bank.8 

Set-off  of  indebtedness.  —  A  shareholder's  indebtedness  to  the  bank  may  be  set 
off  against  dividends  accruing  on  his  shares,9  and  his  individual  liability  for 
the  debts  of  the  bank  may  be  set  off  against  a  dividend  due  on  his  deposit 
account,  though  the  claim  for  the  dividend  was  assigned  to  others  before  the 
amount  of  the  stockholders'  liability  was  ascertained.10  A  purchaser  at  a 
sheriff's  sale  of  shares  of  stock  levied  upon  to  pay  an  assessment  laid  on  all 
the  shares  by  the  comptroller  to  pay  the  debts  of  the  bank,  but  who  himself 
pays  no  part  of  such  assessment,  is  not  entitled  to  share  as  a  stockholder  in 
the  distribution  of  surplus  funds  until  all  assessments  called  for  and  paid  in 
by  the  other  stockholders  are  repaid.11 

1.  Right  to  Set  Off  Governed  by  Existing  Con-  As  to  the  Right  to  Set  Off  a  Stockholder's  In- 
ditions.  —  Scott  v.  Armstrong,  146  U.  S.  499;  debtedness  Against  a  Dividend  on  Stock,  see  infra, 
Yardley  v.  Philler,  167  U.  S.  344,  reversing  58  this  section,  Rights  and  Liabilities  of  Share- 
Fed.  Rep.  746,  17  U.  S.  App.  647.  holders. 

2.  Wholly  Independent  Claims  Cannot  Be  Set  Off.  6.  Secured  Creditors  May  Prove  Claims  in  Full. 
—  A  due  joint  note  belonging  to  the  bank  at  — Aldrich  v.  Chemical  Nat.  Bank,  176  U.S. 
the  time  of  its  suspension  cannot  afterwards  638,  affirming  (C.  C.  A.)  83  Fed.  Rep.  556; 
be  made  the  subject  of  an  equitable  set  off  in  Merrill  v.  National  Bank,  173  U.  S.  131,  affirm- 
favor  of  its  makers  against  notes  not  then  ing  (C.  C.  A.)  75  Fed.  Rep.  148;  Chemical  Nat. 
due,  held  by  them  against  the  bank  and  other  Bank  v.  Armstrong,  (C.  C.  A.)  59  Fed.  Rep. 
insolvent  makers  jointly,  the  latter  notes  hav-  372,  reversing 50  Fed.  Rep  798. 

ing  been  owned,  at  the  time  the  receiver  was  7.  liquidation  Dividends  Belong  to  Holder  of 

appointed,  by  one  of  the  defendants  only,  and  Shares. —  Bath  Sav.  Inst.  v.  Sagadahoc  Nat. 

having  no  connection  with  the  former  note.  Bank,  89  Me.  500. 

having  originated  in  a  separate  and  distinct  8.  Pledgees  of  Stock  Entitled  to  Dividend. — 

transaction.    Balch  v.  Wilson,  25  Minn.  299.  McConville  v.  Means,  10  Ohio  Dec.  (Reprint) 

3.  Claims  Purchased  After  Suspension  Cannot  Be  452,  21  Cine.  L.  Bui.  193. 

Set  Off.  —  Thorp  v.  Wegefarth,  56  Pa.  St.  82,  93  9.  Set-off  of  Indebtedness.  —  Texarkana  First 

Am.  Dec.  789;  Venango  Nat.  Bank  v.  Tayloi,  Nat.  Bank  v.  De  Morse,  (Tex.  Civ.  App.  1894) 

56  Pa.  St.  14;  Beckham  v.  Shackelford,  8  Tex,  26  S.  W.  Rep.  417. 

Civ.  App.  660.  10.  Assignment    of    Dividend.  —  Brownell  v. 

4.  Claims  Purchased  After  Act  of  Insolvency  Armstrong.  10  Ohio  Dec.  (Reprint)  368,  20 
Cannot  Be  Set  Off.  —  Davis  v.  Knipp,  92  Hun  Cine.  L.  Bui.  465;  King  v.  Armstrong,  50 
(N.  Y.)  297.  Ohio  St.  222. 

5.  United  States  Cannot  Set  Off  Claims  Against  11.  Purchaser  at  Sheriff's  Sale  Must  Pay  Up  As- 
Surplus.  —  Cook  County  Nat.  Bank  v.  U.  S.,  107  sessments.  —  Richardson  v.  Wallace,  39  S.  Car. 
U.  S.  445,  reversing  9  Biss.  (U.  S.)  55.  216. 
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4.  Substitution  of  Agent  in  Winding-up  Proceedings.  —  The  statute  provides 
for  the  election  by  the  shareholders  of  an  agent  to  succeed  the  receiver  and 
wind  up  the  affairs  of  the  bank,  after  the  proved  claims  of  creditors  are  paid 
in  full,  and  specifies  the  proceedings  therefor  and  the  powers,  duties,  and 
liabilities  of  such  agent.1  Such  agent  has  practically  the  same  power  and 
duties  as  the  receiver.  He  may  sue  and  be  sued  in  the  name  of  the  bank, 
and  may  intervene  in  suits  against  the  bank;  and  suits  by  and  against  him 
are  subject  to  the  same  rules  as  suits  by  and  against  the  receiver.2 

X.  Reorganization  —  Rights  of  shareholders.  —  Where  a  national  bank  has 
gone  into  voluntary  liquidation  prior  to  reorganization  on  the  expiration  of 
its  charter,  a  single  shareholder  who  receives  without  objection  dividends 
amounting  to  nearly  his  whole  proportionate  share  of  the  stock  of  the  old 
bank  cannot  claim  by  virtue  of  his  interest  in  the  old  bank  to  be  a  stockholder 
in  the  reorganized  bank  or  entitled  to  a  share  of  its  earnings.3 

Liability  of  Reorganized  Bank.  —  A  national  or  state  bank  which  succeeds  a 
national  bank  whose  charter  has  expired,  or  which  went  into  voluntary 
liquidation,  receiving  all  its  funds  and  property,  is  liable  for  deposits  in 
the  liquidated  bank.4 

XI.  Consolidation.  —  The  National  Bank  Act  has  been  construed  as 
authorizing  the  consolidation  of  national  banks.5  On  the  consolidation  of 
national  banks  by  one  taking  all  the  assets  and  assuming  all  the  liabilities  of 
the  other,  the  former  becomes  a  new  corporation  whose  stockholders  are  the 
stockholders  of  each  of  the  old  corporations  before  consolidation.6 

NATIONAL  CORPORATIONS.  —  See  the  titles  Corporations  (Private), 
vol.  7,  p.  640;  Foreign  Corporations,  vol.  13,  p.  846;  National  Banks, 
ante,  p.  319;  Railroads;  Taxation  (Corporate). 

NATIONAL  FORCES.  —  See  note  7. 

NATIONAL  GOVERNMENT.  —  See  note  8. 

NATIVE.  —  See  note  9. 

As  to  the  liability  of  stockholders  for  the  it  is  estopped  to  deny  that  such  bonds  came 

debts  of  the  bank  and  enforcement  thereof,  into   its    possession  on    the  reorganization, 

see  supra,  this  title.  Capital  Stock  and  Share-  Monmouth  First  Nat.  Bank  v.  Strang,  138  111. 

holders  —  Liability  of  Stockholders  for  Debts.  347. 

.1.  Substitution  of  Agent  for  Receiver.  —  Act  5.  National  Banks  May  Consolidate.  —  Rev. 

Cong.  June  30,  1876,  19  U.  S.  Stat,  at  L.  63,  c.  Stat.  U.  S.,  §  5223;  Bonnet  v.  Eagle  Pass  First 

156,  §  3.  Nat.  Bank,  24  Tex.  Civ.  App.  613. 

2.  Agent  Has  Same  Rights,  Powers,  and  Duties  6.  On  Consolidation,  Old  Stockholders  of  Both 
as  Receiver.  —  Chemical  Nat.  Bank  v.  Hart-  Corporations  Participate.  —  Bonnet  v.  Eagle  Pass 
ford  Deposit  Co.,  161  U.  S.  1,  affirming  156  111.  First  Nat.  Bank,  24  Tex.  Civ.  App.  613. 

522;   McConville  v.  Gilmour,  36  Fed.   Rep.  7.  National  Forces,  within  the  meaning  of 

277:  Snohomish  County  v.  Paget  Sound  Nat.  Act  Cong.   March,   1863,   12  U.  S.  Stat,  at 

Bank,  81  Fed.  Rep.  518;  Chetwood  v.  Cali-  Large  731  (see  the  title  Military  Law,  vol. 

fornia  Nat.  Bank,  113  Cal.  649.  20    p.  627)  includes  the  militia  of  the  several 

The  Substitution  of  an  Agent  for  a  receiver  slates.    Kneedler  v.  Lane,  45  Pa.  St.  253, /Vr 

appointed  by  the  comptroller  does  not  oust  the  Woodward,  J. 

jurisdiction  of  the  state  court  in  a  prior  suit  8.  National  and  Federal   Government  Distin- 

brought  by  a  stockholder  to  recover  for  losses  guished.  —  In  Piq  ua  Branch  of  State  Bank  v. 

caused  by  the  mismanagement  of  the  officers  Knoup,  6  Ohio  St.  394,  it  was  said:  "A  na- 

of  the  bank,  though  such  agent  may  intervene  tional  government  is  the  government  of  the 

in  a  suit  and  receive  the  fruits  of  the  litiga-  people  of  a  single  state  or  nation,  united  as  a 

tion,  to  be  administered  subject  to  the  final  ap-  community  by  what  is  termed  the  social  com- 

proval  of  the  federal  court.    In  re  Chetwood,  pact  and  possessing    complete   and  perfect 

165  U.  S.  443  supremacy  over  persons  and  things,  so  far  as 

3.  Rights  of  Shareholders.  —  Centralia  First  they  can  be  made  the  lawful  objects  of  civil 
Nat.  Bank  v.  Marshall,  26  111.  App.  440.  government.     A  federal  government  is  dis- 

4.  Reorganized  Bank  Liable  for  Debts  of  Old  tinguished  from  a  national  government  by  its 
Bank.  —  Monmouth  First  Nat.  Bank  Strang,  being  the  government  of  a  community  of  in- 
138  111.  347;  Eans  v.  National  Exch.  Bank,  79  dependent  and  sovereign  states,  united  by 
Mo.  186.  compact." 

Where  the  successor  bank  has  paid  instal-  9.  A  Native  is  a  person  born  within  the  juris- 

ments  of  interest  due  on  government  bonds  diction  and  allegiance  of  the  United  States.  2 

which  had  been  deposited  with  the  old  bank,  Kent  Com.  39,  quoted  in  U.  S.  v.  Wong  Kim 
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Definitions 


NATURAL.  —  Sec  Nature  —  Natural,  post. 

NATURAL  DEATH.  —  Natural  death  is  the  cessation  of  life.    The  term  is 

also  used  to  denote  a  death  which  occurs  by  the  unassisted  operation  of 
natural  causes,  as  distinguished  from  a  violent  death,  one  caused  or  acceler- 
ated by  the  interference  of  human  agency.1 

Ark,  160  U.  S.  664,  affirming  71  Fed.  Rep.  382.      is,  he  did  not  die  through  external  violence  or 


The  first  and  most  obvious  division  of  the 
people  is  into  aliens  and  natural-born  subjects. 
Natural-born  subjects  are  such  as  are  born 
within  the  dominions  of  the  crown  of  England ; 
that  is,  within  the  ligeance,  or,  as  it  is  gener- 
ally called,  the  allegiance  of  the  king."  1  Bl. 
Com.  366.  See  also  Citizenship,  vol.  6,  p. 
17. 

1.  Natural  Death.  —  In  Slevin  v.  Police  Fund 
Com'rs,  123  Cal.  131,  it  is  said:  "  It  is  found 
that  Patiick  Slevin  died  on  the  sixth  day  of 
March,  1895.  and  '  that  said  death  was  the 
result  of  injuries  received  in  a  railroad  acci- 
dent two  days  previous  thereto.'  Section  7  of 
the  act  under  which  the  claim  is  made  reads 
as  follows:  1  Whenever  any  member  of  the 
police  department  of  such  county,  city  and 
county,  city,  or  town,  shall,  after  ten  years  of 
service,  die  from  natural  causes,  then  his 
widow  or  children,  or,  if  there  be  no  widow  or 
children,  then  his  mother  or  unmarried  sisters, 
shall  be  entitled  to  the  sum  of  one  thousand 
dollars  from  such  fund.'  It  is  contended  that 
Slevin  did  not  die  from  n«(«ral  causes,  and 
therefore,  under  the  terms  of  the  act,  his  widow 
is  not  entitled  to  the  insurance.  What  is 
meant  by  the  phrase  '  shall  die  from  natural 
causes  '  ?  It  is  not  an  uncommon  colloquial 
expression,  and  I  think  uniformly  means  that 
the  person  who  died  from  natural  causes  was 
not  killed.  To  say  that  one  died  from  natural 
causes  is  to  say  that  he  was  not  killed;  that 


through  human  agency.  I  do  not  think  any 
persons  who  are  proficient  in  the  use  of  the 
English  language  would  understand  the  ex- 
pression differently.  If  in  response  to  the 
question,  '  Was  he  killed? '  the  reply  was,  '  He 
died  fiom  natural  causes,'  we  would  be  at  no 
loss  for  the  meaning  of  the  reply.  So  if  the 
statement  were  made  in  a  military  report  that 
a  certain  number  died  from  natural  causes, 
the  meaning  would  be  clear.  Nor  are  we 
without  authorily.  In  Bouvier's  Dictionary, 
Rawle's  revision,  verb.  '  Death,'  it  is  said: 
'  Natural  death  is  the  cessation  of  life.  It  is 
also  used  to  denote  a  death  which  occurs  by 
the  unassisted  operation  of  natural  causes,  as 
distinguished  from  a  violent  death,  one  caused 
or  accelerated  by  the  interference  of  human 
agency.'  Black's  Law  Dictionary,  phrase 
'  Natural  death:  '  '  Death  resulting  from  dis- 
ease, or  from  natural  forces,  without  the  con- 
currence of  man's  agency,  as  distinguished 
from  violent  death.'  See  also  Webster's  Dic- 
tionary, verb.  '  Natural.'  But  is  is  said  that 
the  usual  and  ordinary  meaning  of  the  words 
leads  to  absuid  results  and  the  limitation  is 
unreasonable.  I  confess  it  is  dilficult  to  un- 
derstand why  this  particular  limitation  was 
imposed,  but  to  give  the  language  its  ordinary 
meaning  does  not  lead  to  absurd  results,  and  I 
do  not  see  how,  without  doing  violence  to  the 
language,  any  other  meaning  than  that  well 
established  by  usage  can  be  given  it." 
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I.  Nature  and  Character,  417. 

II.  Property  in  Natural  Gas,  417. 

III.  Constitutional  Law,  418. 

IV.  Natural-gas  Companies,  418. 

CROSS-REFERENCES. 

See  the  titles  EXPLOSIONS  AND  EXPLOSIVES,  vol.  12,  p.  514;  GAS  COM- 
PANIES, vol.  14,  p.  915;  PIPE  LINES. 

I.  Nature  and  Character.  —  Inflammable  gas  is  formed  in  great  abun- 
dance within  the  earth  in  connection  with  carbonaceous  deposits,  such  as  coal 
and  petroleum;  and  similar  accumulations  not  unfrequently  occur  in  connec- 
tion with  deposits  of  rock  salt.  The  gases  from  any  of  these  sources,  escap- 
ing by  means  of  fissures  or  seams  to  the  open  air,  may  be  collected  and 
burned  in  suitable  arrangements,  and  are  commonly  called  "  natural  gas."  1 
Though  gas  is  a  mineral,  the  decisions  governing  ordinary  minerals  apply  to 
it  only  with  many  qualifications;  and  it  is  governed  by  rules  analogous  to 
those  governing  water  percolating  beneath  the  surface.  Water,  oil,  and  still 
more  strongly  gas,  may  be  classed  by  themselves,  and  have  been  not  inaptly 
termed  minerals  ferce  natures. 8 

II.  Property  in  Natural  Gas.  —  Natural  gas  is  not  subject  to  absolute 
ownership;  it  belongs  to  the  owner  of  the  land,  and  forms  a  part  of  it,  so  long 
as  it  is  on  the  land  and  subject  to  his  control,  but  when  it  escapes  and  goes 
into  other  land,  or  comes  under  the  control  of  another,  the  title  of  the  former 
owner  is  lost.  Possession  of  the  land  is  not  necessarily  possession  of  the  gas. 
If  an  adjoining  owner  drills  a  well  and  taps  your  gas,  so  that  it  comes  under 
his  control,  it  is  no  longer  yours,  but  his.  From  the  nature  of  gas  and  gas 
operations,  the  grant  of  well  rights  is  necessarily  exclusive.3    But  natural  gas 

1.  Natural  Gas  —  Nature  and  Character. —  The  question  whether  natural  gas  is  in- 
Encyc.  Brit.,  tit.  Gas  and  Gas  Lighting.  eluded  in  the  words  "  other  valuable  volatile 

The  Courts  Will  Take  Judicial  Notice  of  the  fact  substances  "  when  used  in  a  lease  in  conncc- 

that  natural  gas  is  in  a  high  degree  inflam-  tion  with  the  words  "  petroleum,  rock  or  car- 

rrnble  and  explosive.    See  the  titles  Explo-  bon  oil  "  is  for  the  jury,  as  the  words  have  no 

sions  and  Explosives,  vol.  12,  p.  516;  Judicial  well-defined    meaning   and   are  ambiguous. 

Notice,  vol.  17,  p.  910,  note.  Ford  v.  Buchanan,  m  Pa.  St.  31. 

2.  Mineral. —  People's  Gas  Co.  v.  Tyner,  131  Distinguished  from  Heat.  —  Natural  gas  is  nol 
Ind.  277,  31  Am.  St.  Rep.  433;  Tovvnsend  v.  heat;  nor  can  a  company  incorporated  under  a 
State,  147  Ind.  628,  62  Am.  St.  Rep.  477;  State  statute  providing  for  the  creation  of  compa- 
v.  Ohio  Oil  Co.,  150  Ind.  30;  Westmoreland,  nies  for  supplying  heat  furnish  natural  gas. 
etc..  Natural  Gas  Co.  v.  De  Witt,  130  Pa.  St.  Emerson  v.  Com.,  108  Pa.  St.  126. 

235;  Wood  County  Petroleum  Co.  v.   West  Fuel,  —  Less  common    than  coal  or  wood, 

Virginia  Transp.  Co.,  28  W.  Va.  210,  57  Am.  natural  gas  is,  nevertheless,  a  fuel.  Citizens' 

Rep.  659.    See  also  the  title  Mines  and  Mining  Gas,  etc.,  Co.  v.  Elwood,  114  Ind.  338.  See 

Clajms,  vol.  20,  p.  683.  also  Emerson  v.  Com.,  108  Pa.  St.  126. 

Distinguished  from  Oil.  —  The  term  "  oil  "  is  3.  Property.  —  People's  Gas  Co.  v.  Tyner,  131 

not  synonymous  with  "  gas  "  when  used  in  a  Ind.  281,  31  Am.  St.  Rep.  433;  Townsend  v. 

lease  providing  that  if  oil  is  not  found  in  pay-  Slate,  147  Ind.  628,  62  Am.  St.  Rep.  477;  State 

ing  quantities  the  lease  shall  be  void;  accord-  v.  Ohio  Oil  Co., 150    Ind.  30;  Westmoreland, 

ingly,  the  production  of  gas  alone  will  not  sat-  etc.,  Natural  Gas  Co.  v.  De  Witt,  130  Pa.  St. 

isfy  the  conditions  of  the  lease.    Truby  v.  235;  Wood  County  Petroleum  Co.  v.  West  Vir- 

Palmer,  (Pa.  1886)  6  Atl.  Rep.  74.     Compare  ginia  Transp.  Co  ,  28  W.  Va.  210,  57  Am.  Rep. 

Wood  County  Petroleum  Co.  v.  West  Virginia  659. 

Transp.  Co.,  28  W.  Va.  210,  57  Am.  Rep.  659.  Landlord  and  Tenant.  —  A   landlord  leased 

21  C.  of  L.— 27                                    417  Volume  XXI. 


Coiutitutionul  Law. 


NA  TURAL  CAS. 


Natural-gas  Companies. 


when  brought  to  the  surface  and  secured  in  pipes  is  property  belonging  to  the 
person  in  whose  pipes  it  is  secured.1 

III.  Constitutional  Law.  ■  The  constitutionality  of  a  number  of  statutes 
attempting  to  regulate  the  consumption,  handling,  and  waste  of  natural  gas 
has  been  passed  upon  by  the  courts.8 

IV.  Natural-gas  Companies.  —  In  many  respects  the  rights  and  liabilities 
of  natural-gas  companies  are  governed  by  the  same  rules  as  apply  to  com- 
panies engaged  in  making  and  supplying  artificial  gas.3  Some  additional 
eases  especially  applicable  to  natural-gas  companies  are  here  collected.4 


premises  for  the  express  and  sole  purpose  of 
mining  and  taking  carbon  oil  therefrom  at  a 
fixed  royalty.  The  lenant  opened  a  well 
which  produced  both  oil  and  hydrocarbon 
gas,  the  latter  in  laige  quantities,  issuing  by 
its  own  force  from  the  well.  The  lenant  sep- 
arated the  gas  from  the  oil,  and  by  pipes  con- 
ducted it  beyond  the  leased  premises,  where 
he  sold  it  or  appropriated  it  to  his  own  use. 
It  was  held  lhat  the  tenant  was  not  account- 
able  to  the  landlord  for  the  gas  or  its  value. 
Wood  County  Petroleum  Co.  v.  West  Virginia 
Transp.  Co.,  28  W.  Va.  218,  57  Am.  Rep.  659. 
Compare  Truby  v.  Palmer,  (Pa.  1886)  6  Ati. 
Rep.  74- 

Injunction. — A  gas  company  which  has  leased 
and  is  us;ng  naiural-gas  wells  is  entitled  to  an 
injunction  against  the  lessor  restraining  him 
from  interfering,  where  such  interference  is 
likely  to  result  in  irreparable  injury.  Citizens' 
Natural  Gas  Co.  v.  Shenango  Natural  Gas  Co., 
138  Pa.  St.  22.  For  a  case  where  an  injunc- 
tion was  granted  to  the  owners  of  a  coal  mine 
e  1  joining  the  owner  of  the  surf  ace  from  boring 
a  gas  well  through  their  strata  of  coal,  see  Jef- 
ferson Iron  Works  v.  Gill,  9  Ohio  Dec.  (Re- 
print) 481,  14  Cine.  L.  Bui.  112,  30  Cent.  L.  J. 

Adjoining  Owners.  —  In  the  absence  of  malice 
or  negligence  in  draining  a  well,  a  landowner 
may  permit  pas  to  escape  from  it  and  goto 
waste,  if  no  other  injury  is  done  to  his  neigh- 
bor than  that  which  would  result  from  the  de- 
pletion of  the  gas  basin  in  which  his  own  and 
his  neighbor's  lands  are  situated.  Hague  v. 
Wheeler,  157  Pa.  St.  324. 

A  partv  has  the  right  to  explode  nitrogly- 
cerine in  his  well  for  the  purpose  of  increas- 
ing the  flo.v  of  gas,  and  an  injunction  will  not 
lie  to  prevent  his  doing  so  on  the  ground  that 
thereby  gas  will  be  drawn  from  the  plaintiff's 
land  into  the  defendant's  well.  Tyner  v. 
People's  Gas  Co.,  131  Ind.  408  To  the  same 
effect  see  People's  Gas  Co.  v.  Tyner.  131  Ind. 
277,  31  Am.  St.  Rep.  433;  Greenfield  Gas  Co. 
v.  People's  Gas  Co.,  131  Ind.  599. 

1.  State  v.  Indiana,  etc..  Oil,  etc.,  Co.,  120 
Ind.  575;  Jamieson  v.  Indiana  Natural  Gas, 
etc.,  Co..  128  Ind.  555;  Townsend  v.  State, 
147  Ind.  628,  62  Am.  St.  Rep.  477. 

2.  Constitutional  Law  —  Lamp. —  In  Town- 
send  v.  State,  147  Ind.  624,  62  Am.  St.  Rep. 
477,  it  was  held  that  a  statute  declaring  that 
burning  natural  gas  in  flambeau  lights  was  a 
wasteful  use  thereof,  and  forbidding  such  use 
under  a  penalty  of  fine,  was  not  a  violation  of 
the  constitution  either  of  the  state  or  of  the 
United  Stales. 

In  State  v.  Ohio  Oil  Co.  150  Ind.  21,  it  was 
held  that  a  statute  providing  lhat  "  it  shall  be 
unlawful  for  any  person,  firm,  or  corporation  " 


operating  a  natural-gas  or  oil  well  "  to  allow 
or  permit  the  flow  of  gas  or  oil  from  any  such 
well  to  escape  into  the  open  air  "  was  not  un- 
constitutional as  an  unwarranted  interference 
with  private  property,  as  the  title  to  such  gas 
or  oil  does  not  vest  in  any  private  owner  ur.til 
it  is  reduced  lo  actual  possession. 

Police  Power.  (See  generally  the  title  Po- 
lice Power  ) —  Natural  gas  is  so  dangerous 
that,  its  use  may  be  made  the  subject  of  police 
regulations.  Jamieson  v.  Indiana  Natural 
Gas,  etc.,  Co.,  128  Ind.  555.  See  also  the  title 
Explosions  and  Explosives,  vol.  12,  p.  514. 

Interstate  Commerce.  —  See  the  title  Inter- 
state Commerce,  vol.  17,  pp.  69,  93. 

Same  —  Freight.  —  InCarolhers  v.  Philadel- 
phia Co..  118  Pa.  St.  468,  it  was  held  that 
conducting  natural  gas  through  pipes  from 
the  wells  to  the  consumer  was  a  transportation 
of  freight. 

3.  See  the  title  Gas  Companies,  vol.  14,  p. 
9'5- 

4.  Negligence.  —  A  natural-gas  company 
which  has  its  mains  and  pipes  laid  in  the 
streets  of  a  town  owes  to  the  citizens  and 
propert v-owners  a  duty  to  use  reasonable 
and  ordinary  care  in  so  planting  its  pipes  and 
mains  as  to  prevent  the  escape  of  gas  there- 
from in  such  quantities  as  to  become  danger- 
ous to  life  and  property.  Mississinewa  Min. 
Co.  v.  Palton,  129  Ind.  472,  28  Am.  St.  Rep. 
203. 

If  parties  sink  a  gas  well  in  the  centre  of  a 
thickly  populated  city  where  they  cannot  col- 
lect the  necessary  quantity  of  nitroglycerine 
to  "  shoot  "  it  without  endangering  the  prop- 
erty and  lives  of  those  who  have  no  connection 
with  their  operations,  they  must  be  content 
with  such  flow  of  gas  as  can  be  obtained  with- 
out such  "  shooting,"  and  an  injunction  will 
lie  against  them  to  prevent  the  accumulation 
or  use  of  the  explosive.  People's  Gas  Co.  v. 
Tyner,  131  Ind.  277,  31  Am.  St.  Rep.  433.  See 
also  the  title  Explosions  and  Explosives,  vol. 
12,  p.  499. 

Transporting  —  Ohio  Statute.  —  See  the  title 

Explosions  and  Explosives,  vol.  12,  p.  514, 
note. 

Drilling  Wells  —  Negligence  in  Destroying 
Water.  —  In  Pennsylvania  it  was  held  that 
where  a  natural-gas  company  drilled  its  well 
with  full  knowledge  of  Ihe  formation  of  the 
ground,  and  neglected  to  exercise  reasonable 
care  to  avoid  the  destruction  of  the  wells  of 
fresh  water  in  the  neighborhood  by  the  min- 
gling of  salt  water  with  the  fresh  streams, 
which  was  plainly  to  be  anticipated,  but  might 
have  been  avoided  by  reasonable  precautions, 
and  where,  as  a  result  of  such  negligence,  a 
well  was  destroyed,  the  owner  thereof  had  a 
right  of  action  against  the  company.  Collins 
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Eminent  Domain.  —  The  work  of  supplying  cities  with  natural  gas  is  a  public 
use  for  which  property  may  be  appropriated  under  the  right  of  eminent 
domain.1  Of  course,  as  in  any  other  case  where  the  right  of  eminent  domain 
is  exercised,  compensation  must  be  made  for  the  property  appropriated.* 

Municipal  Corporations.  —  Municipal  corporations  have  power  to  make  reason- 
able regulations  for  the  government  of  natural-gas  companies.3 


v.  Chariiers  Valley  Gas  Co.,  139  Pa.  St.  in, 
citing  Collins  v.  Chartiers  Valley  Gas  Co.,  131 
Pa.  St.  143,  17  Am.  St.  Rep.  791. 

Contract  for  Drilling  Well.  —  In  Gillespie  Tool 
Co.  v.  Wilson,  123  Pa.  St.  19,  the  plaintiff  sued 
the  defendant  for  the  contracl  price  of  drilling 
an  oil  or  gas  well.  It  appeared  in  evidence 
that  the  well  was  of  the  contract  depth,  yet 
part  of  it  was  less  than  the  contract  diameter. 
It  was  held  that  the  fact  that  the  well  when 
drilled  to  the  contract  depth  developed  neither 
gas  nor  oil,  and,  as  a  lest  of  the  territory,  was 
as  effective  as  if  il  had  been  drilled  loihecon- 
tract  diameter,  would  not  relieve  the  plaintiff 
from  the  responsibility  of  full  performance. 

Agreement  to  Supply  Gas  —  Shutting  Off  Supply. 
—  Where  an  agreement  to  supply  a  manu- 
facturing company  with  natural  gas  authorized 
the  gas  company  to  shut  off  the  gas  for  "  want 
of  supply,"  it  was  held,  in  an  action  to  enjoin 
the  company  from  shutting  off  the  gas,  where 
the  answer  alleged  such  a  shortage  of  gas  as 
to  make  such  a  course  necessary,  that  the 
plaintiff's  right  to  I  he  gas  was  so  doubtful  as 
to  warrant  the  dissolution  of  a.  preliminary 
mandatory  injunction.  Black  Lick  Mfg.  Co. 
v.  Saltsburg  Gas  Co.,  139  Pa.  St.  448. 

Incorporation  —  Powers.  —  A  corporation 
whose  charier  enables  it  to  engage  in  "  any 
work  or  works,  public  or  private,  which  may 
lend  or  be  designed  to  improve,  increase,  facil- 
itate, or  develop  "  trade,  can  engage  in  the 
business  of  producing  and  supplying  natural 
gas  under  the  Pennsylvania  Natural  Gas  Act  of 
1885,  the  preamble  of  which  declared  that  nat- 
ural gas  had  become  a  "  prime  necessity  for 
use  as  a  fuel  and  otherwise  in  the  development 
of  trade."  Carothers  v,  Philadelphia  Co., 
118  Pa.  St.  468. 

Highway.  —  In  an  action  by  the  commission- 
ers of  a  county  to  enjoin  a  natural-gas  com- 
pany from  laying  its  pipes  in  certain  highways 
thereof,  where  it  does  not  appear  that  at  the 
time  when  the  suit  was  instil  uted  the  company 
was  attempting  or  threatening  the  use  of  anv 
of  such  highways  for  such  purposes  the  in- 
junction will  not  be  granted.  Hamilton 
County  t.  Indianapolis  Natural  Gas  Co.,  134 
Ind.  209.  See  also  generally  the  titles  High- 
ways, vol.  15,  p.  343;  Streets  and  Sidewalks. 

As  to  the  rights  of  natural-gas  companies  in 
Indiana  to  dig  trenches  and  lay  pipes  across 
highways,  see  Consumers'  Gas  Trust  Co.  v. 
Huntsinger,  14  Ind.  App.  156. 

Same  —  Abutting  Owners.  —  In  Kincaid  v.  In- 
dianapolis Natural  Gas  Co.,  124  Ind.  577,  19 
Am.  St.  Rep.  113,  it  was  held  that  a  license 
granted  by  the  board  of  commissioners  to  a 
gas  company  to  lay  pipe  lines  in  a  public  high- 
way was  effectual  to  convey  the  right  of  the 
county  to  such  highway,  but  it  did  not  affect 
private  property  rights. 

In  Consumers'  Gas  Trust  Co.  r'.  Huntsinger, 
14  Ind.  App.  156,  it  was  held  that  an  abutting 


owner  might  tear  up  pipes  of  a  natural-gas 
company  if  they  were  laid  upon  ihe  highway 
without  condemnation  proceedings  or  the  con- 
sent of  the  abutting  owners. 

Waste  of  Natural  Gas  —  Injunction  —  Suit  by 
State.  —  State  v.  Ohio  Oil  Co.,  150  Ind.  21. 

1.  Eminent  Domain.  —  State  v.  Indiana,  e.c, 
Oil,  etc.,  Co.,  120  Ind.  575;  Kincaid  v.  Indian- 
apolis Natural  Gas  Co.,  124  Ind.  577,  19  Am. 
St.  Rep.  113;  Consumers'  Gas  Trust  Co.  v. 
Harless,  131  Ind.  446;  Bloomfield,  etc.,  Nat- 
ural Gas-Light  Co.  v.  Calkins,  62  N.  Y.  386; 
Bloomfield,  etc.,  Natural  Gas-Light  Co.  v. 
Richardson,  63  Barb.  (N.  Y.)  437;  Sterling's 
Appeal,  in  Pa.  St.  35,  56  Am.  Rep.  246;  Pitts- 
burgh's Appeal,  115  Pa.  St.  4;  Carothers  v. 
Philadelphia  Co.,  118  Pa.  St.  468;  Pennsyl- 
vania Natural  Gas  Co.  v.  Cook,  123  Pa.  St.  170; 
Johnston  v.  People's  Natural  Gas  Co.,  (Pa. 
1886)  5  Cent.  Rep.  564;  Johnston's  Appeal, 
(Pa.  1886)  7  Atl.  Rep.  167 ;  ' McDevitt's  Appeal, 
(Pa.  1S87)  7  Atl.  Rep.  588:  McGregor  v.  Equi- 
table Gas  Co  ,  139  Pa.  St.  230. 

2.  Compensation. —  Bloomfield,  etc.,  Natural 
Gas-Light  Co.  v.  Richardson,  63  Barb.  (N.  Y.) 
437:  Bloomfield,  etc..  Natural  Gas-Light  Co.  v. 
Calkins,  62  N.  Y.  386;  Sterling's  Appeal,  in 
Pa.  Si.  35,  56  Am.  Rep.  246;  McDevitt's  Ap- 
peal, (Pa.  1887)7  All.  Rep.  588;  Carotheis  v. 
Philadelphia  Co..  118  Pa.  St.  468;  McGregor 
v.  Equitable  Gas  Co.,  139  Pa.  St.  230.  See 
also  generally  the  title  Eminent  Domain,  vol. 
10,  p.  1 132  et  seq. 

Coal  Rights.  —  Where  a  natural-gas  com  pany 
condemns  a  right  of  way  for  a  pipe  line  over 
lands  underlaid  with  coal,  it  may  release  the 
right  of  support  to  ihe  surface  from  the  un- 
derlying coal;  and  where  it  does  so,  the  value 
of  the  coal  should  not  be  taken  into  considera- 
tion in  estimating  the  landowner's  damages. 
McGregor  v.  Equitable  Gas  Co.,  139  Pa.  St. 
230. 

Special  Benefits.  —  In  Pennsylvania  it  is  also 
held  under  Const.  Pa.,  art.  16,  §  8,  that  a 
natural-gas  company  may  set  off  againsl  the 
damages  to  the  landowner  over  whose  land  a 
right  of  way  for  pipe  lines  is  condemned  the 
special  benefits  accruing  to  him.  Fisher  v. 
Baden  Gas  Co.,  138  Pa.  St.  301. 

3.  Municipal  Regulation. — Zanesville».  Zanes- 
ville  Gas-light  Co  ,  47  Ohio  St.  1,  23  Ohio  L.  J. 
8;  Pittsburgh's  Appeal,  115  Pa.  St.  4. 

In  Lewisville  Natural  Gas  Co.  v.  State,  135 
Ind.  49,  overruling  Rushville  v.  Rushville  Nat- 
ural Gas  Co.,  132  Ind.  575,  it  was  held  that 
municipal  corporations  in  Indiana  had  no 
power  to  fix  the  rates  al  which  natural  gas 
should  be  supplied  to  the  consumer,  and  it  was 
further  held  that  the  Indiana  statute  of  Mnrch 
7,  1887,  conferred  no  such  power  upon  munici- 
palities. 

An  ordinance  of  the  city  of  Toledo,  adopted 
without  the  consent  of  a  gas  company,  con- 
tained   provisions   that   such   gas  company 
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NATURAL  HEIRS.    (See  also  the  title  Heir,  Heirs,  and  the  Like,  vol. 

15,  p.  31S.)  —  The  words  "natural  heirs"  and  "heirs  of  the  body"  in  a  will, 
and  by  way  of  executory  devise,  arc  considered  as  of  the  same  legal  import.1 
I  lie  words  "  natural  heir,"  occurring  in  the  Indiana  statute  regulating  adop- 
tion, have  been  held  to  mean  legitimate  heir  or  child.* 

NATURALIZATION.—  See  the  title  CITIZENSHIP,  vol.  6,  p.  19. 

NATURAL  LOVE  AND  AFFECTION.  —  Natural  love  and  affection  is  defined 
to  be  that  affection  which  a  husband,  brother,  or  other  near  relative  naturally 
feels  for  those  who  are  nearly  allied  to  him.3 

NATURALLY.  —  Naturally  means  in  the  usual  course  of  things.4 

NATURAL  PRESUMPTION.  (See  also  the  title  Presumptions.)  —  A  nat- 
ural presumption  is  that  arising  when  a  fact  is  proved  from  which,  by  reason 
of  the  connection  founded  on  experience,  the  existence  of  another  fact  is 
directly  inferred.5 

NATURAL  WATERCOURSE. —A  natural  watercourse  is  a  natural  stream 

flowing  in  a  defined  bed  or  channel,  with  banks  and  sides,  having  a  permanent 
source  of  supply.6 

NATURE  -NATURAL.  —  Nature  is  defined  to  be  the  sum  of  qualities  and 
attributes  which  make  a  thing  what  it  is,  as  distinct  from  others.7 


should  charge  for  gas  according  to  the  use  to 
which  the  heat  to  be  produced  by  ihe  gas 
should  be  applied,  and  also  that  no  consumer 
then  receiving  natural  gas  through  a  mixer 
should  be  compelled  against  his  desire  to  re- 
ceive and  use  natural  gas  by  meter  measure- 
ment, or  to  receive  and  use  natural  gas  in 
any  other  manner  than  he  or  it  was  then  re- 
ceiving and  using  the  same.  It  was  held  that 
such  provisions  were  unreasonable  and  ren- 
dered the  ordinance  void.  Toledo  v.  North- 
western Ohio  Natural  Gas  Co.,  3  Ohio  Cir. 
Dec.  273,  5  Ohio  Cir.  Ct.  557. 

But  that  a  municipality  may  prescribe  rates, 
see  Decatur  Gaslight,  etc.,  Co.  v.  Decatur, 
120  111.  67. 

Same  —  Lamps. —  Where  a  nal  ural-gas  com- 
pany agreed  to  supply  a  village  with  natural 
gas  for  the  use  of  its  street  lamps  free  of 
charge,  and  where  open  lamps  were  the  only 
ones  used  for  that  purpose,  it.  was  held  that 
the  company  could  not  compel  the  village  to 
use  closed  lamps  for  the  purpose  of  lessening 
the  amount  of  gas  used.  Saltsburg  Gas  Co. 
v.  Saltsburg,  138  Pa.  St.  250. 

Same  —  Power  of  City  to  Contract  for  Supplying 
Gas.  —  In  Toledo  v.  Northwestern  Ohio  Nat- 
ural Gas  Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir. 
Ct.  557,  it  was  held  that  a  city  had  power  to  con- 
tract with  a  natural-gas  company  for  piping 
the  streeis  for  supplying  natural  gas,  and  that 
an  ordinance  to  that  effect  by  the  city  and  its 
acceptance  by  the  gas  company  constituted  a 
valid  contract. 

Taxation.  —  In  State  v.  Toledo,  48  Ohio  St. 
112,  34  Am.  &  Eng.  Corp.  Cas.  28,  it  was  held 
that  the  supplying  of  municipal  corporations 
and  their  citizens  with  natural  gas  was  a  pub- 
lic use  or  purpose,  for  which  the  taxing  power 
might  be  constii  utionally  exercised.  See  also 
Fellows  u.  Walker,  30  Fed.  Rep.  651,  and  see 
the  title  Taxation  (Corporate). 

1.  Natural  Heirs.  —  Smith  v.  Pendell,  19 
Conn.  112. 

The  words  natural  heirs  in  a  will  have  been 
held  to  be  synonymous  with  "  heirs."  Matter 
of  Sinzheimer,  5  Dem.  (N.  Y.)  321.  And  see 
Ludlum  v.  Otis,  15  Hun  (N.  Y.)  410;  Miller  v. 


Churchill,  78  N.  Car.  372,  in  which  latter  case 
the  words  natural  heirs  in  a  will  were  held  to 
mean  children,  issue,  in  distinction  from  col- 
lateral hei  rs. 

2.  "  Natural  Heir  "  in  the  Sense  of  Legitimate 
Child.  —  Barns  v.  Allen  (Ind.  Com.  PI.  Carroll 
County,  1861)  9  Am.  L.  Reg.  747,  interpreting 
Acts  1855,  p.  122,  now  Horner's  Anno.  Stat. 
Ind.,  §825. 

3.  Natural  Love  and  Affection.  —  As  to  natural 

love  and  affection  as  a  good  or  valuable  con- 
sideration, see  the  titles  Consideration,  vol. 
6,  pp.  679,  702;  Marriage  Settlements,  vol. 
19,  p.  1224. 

4.  Naturally.  —  Smeed  v.  Foord,  1  El.  &  El. 
613,  102  E.  C.  L.  613;  Mitchell  v.  Clarke,  71 
Cal.  164;  Parke  v.  Frank,  75  Cal.  370. 

Instructions  —  Damages.  —  In  Reese  v.  Bates, 
94  Va.  333,  it  was  held  that  an  instruction 
that  the  jury  "  should  find  for  the  defend- 
ant such  damages  as  have  resulted  naturally 
from  the  breach  of  the  said  warranty,"  was 
not  objectionable,  naturally  being  the  equiva- 
lent of  "  legitimately,"  "  normally."  See 
also  the  title  Damages,  vol.  8,  pp.  582,  598. 

Naturally  Impotent.  —  See  the  title  Marriage, 
vol.  ig,  p.  1166. 

5.  Natural  Presumption.  —  Gulick  v.  Loder, 
13  N.  J.  L.  72. 

6.  Natural  Watercourse.  (See  also  the  titles 
Floods,  vol.  13,  p.  687;  Waters  and  Water- 
courses.) —  Hinkle  v.  Avery,  88  Iowa 47 ;  Bark- 
ley  v.  Wilcox,  86  N.  Y.  140. 

Ravines  through  which  surface  watar  occa- 
sionally flows  are  not  natural  watercourses, 
within  the  meaning  of  the  law.  Rice  v. 
Evansville,  108  Ind.  8.  But  see  Palmer  v. 
Waddell,  22  Kan.  352,  where  it  is  held  that  an 
accustomed  channel,  through  which,  from  the 
natural  conformation  of  the  ground,  after 
heavy  rains  or  melting  snows  in  spring,  water 
has  flowed  from  time  immemorial,  is  a  natural 
watercourse.  Citing-Earl  v.  De  Hart,  12  N.  J. 
Eq.  280. 

7.  Nature.  —  State  v.  Dougherty,  4  Oregon 
203;  Ford  v.  Baker,  (Tex.  Civ.  App.  1896)  33 
S.  W.  Rep.  1037. 

The  word  natureis  defined  as  meaning  sort, 
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kind,  character,  or  species.  State  v.  Murphy, 
23  Nev.  391. 

Nature  and  Cause  of  Accusation  —  Constitutional 

Law. —  Under  the  constitutional  provision 
which  requires  that  the  accused  shall  be  in- 
formed of  the  "  nature  and  cause  of  the  accu- 
sation," an  indictment  or  information  is  suffi- 
cient which  contains  the  essential  elements 
of  the  crime  charged.  Riggs  v.  State,  104 
Ind.  261. 

Under  such  provision  of  the  constitution,  it 
was  held  that  the  indictment  must  set  out  the 
crime  laid  to  the  charge  of  the  accused,  but 
need  not  disclose  the  mode  in  which  the  crime 
was  committed,  as  the  instrument  used  in  the 
murder,  the  way  in  which  it  was  held,  and 
where  the  wound  was  inflicted  on  the  body  of 
the  deceased.  .  Cathcart  v.  Com.,  37  Pa.  St. 
114.  See  also  State  v.  Dougherty,  4  Oregon 
203;  Campbell  v.  Com.,  84  Pa.  S.  187;  Goeren 
v.  Com.,  99  Pa.  St.  388;  State  v.  Schnelle,  24 
W.  Va.  775. 

In  the  Nature  of  a  Mortgage.  —  Under  a  South 
Carolina  statute  providing  that  an  instrument 
in  the  nature  of  a  mortgage,  when  recorded, 
should  be  constructive  notice  to  purchasers 
and  subsequent  creditors,  it  was  held  that  no 
paper  could  be  considered  as  in  the  nature  of 
a  mortgage,  unless  it  was  signed,  sealed,  and 
delivered  in  the  presence  of  two  subscribing 
witnesses;  that  the  change  in  the  effect  of  a 
mortgage  produced  by  the  blending  of  the 
equitable  with  the  legal  conception  thereof, 
had  not  affected  the  requisite's  of  the  instru- 
ment. Arthur  v.  Screven,  39  S.  Car.  77.  See 
also  the  title  Mortgages,  vol.  20,  p.  900. 

Same  —  Indivisibility.  —  Civ.  Code  La.  1900, 
art.  3282,  provides  that  a  mortgage  "  is  in  iis 
nature  indivisible."  Following  the  French 
commentators  on  the  identical  provision  of  the 
Code  Napoleon,  the  word  nature  here  is  held 
not  to  be  equivalent  to  "  essence,"  and  the  pro- 
vision does  not  prevent  the  mortgagor  from 
stipulating  for  divisibility  in  the  mortgage, 
but  in  the  absence  of  such  stipulation  indivisi- 
bility is  presumed.  Groves  v.  Sentell,  153  U. 
S.  465,  citing  Boner  v.  Mahle,  3  La.  Ann.  600, 
where  a  vendor's  privilege,  which  is  "  in  the 
nature  of  a  contract  of  sale,  is  similarly  con- 
strued to  be  capable  of  exclusion. 

Nature  of  the  Offense  —  Recognizance.  —  Under 
a  statute  providing  that  a  recognizance  shall 
state  briefly  the  nature  of  the  offense,  a  recog- 
nizance which  gives  the  name  of  the  offense 
for  which  the  principal  is  held  is  sufficient. 
State  v.  Murphy,  23  Nev.  391.  See  also  the 
title  Hail  and  Recognizance,  vol.  3,  p.  696  etseq. 

Same  —  Sentence.  —  Where  by  statute  it  was 
required  thata  sentence  a  warding  punishment 
should  set  forth  the  nature  of  the  offense,  it 
was  held  that  this  did  not  mean  that  merely 
the  name  of  the  offense  should  be  given,  but 
meant  clearly  a  setting  forth  of  the  facts, 
shortly  but  intelligently,  by  which  the  offense 
was  committed.  Soutar  v.  Stirling,  25  Sc.  L. 
Rep.  499.    See  also  the  title  Sentence. 

Nature,  Substance,  or  Quality.  —  Hy  the  Eng- 
lish Food  and  Drugs  Act,  1875,  §  6,  it  was 
made  an  offense  for  a  dealer  to  sell  to  a  cus- 
tomer an  article  of  a  different  nature,  sub- 
stance, or  quality  from  that  demanded.  In 
White  v.  Hywaler,  19  Q.  B.  D.  582,  it  was  held 
that  by  the  words  "  nature,  substance,  or 


quality,"  was  meant  the  nature  or  quality  ac- 
cording to  what  was  ordinarily  understood  in 
the  trade  dealing  with  it;  and  where  tincture 
of  opium  was  demanded,  and  a  tincture  was 
supplied  one-third  less  in  strength  than  the 
article  according  to  the  recognized  standard, 
i.  e.,  the  British  Pharmacopoeia,  it  was  held 
that  the  article  supplied  was  not  of  the  nature 
or  quality  demanded.  Selling  milk  n:ixed 
with  butter  to  increase  the  weight  of  the  butter 
is  within  this  section  of  the  statute.  Pearks 
v.  Knight,  (1901)  2  K.  B.  825. 

Where  a  milk  seller  sold  skimmed  milk,  the 
sale  was  not  within  this  section  of  the  statute. 
Lane  v.  Collins,  14  Q.  B.  D.  193.  But  it  is 
within  the  gth  section,  identical  in  the  phrase 
"  quality,  substance,  or  nature  "  with  the  6th 
section.  Dyke  v.  Gower,  (1892)  1  Q.  B.  220. 
See  also  Spiers  v.  Bennett,  (1896)  2  Q.  B.  65, 
18  Cox  C.  C.  332;  and  the  title  Adulteration, 
vol.  1,  p.  739,  note  2. 

"Natural-born  Citizen"  is  equivalent  to  "  na- 
tive."   See  Native,  ante. 

Natural  Boundaries.  —  A  bluff  of  rocks  may 
be  a  natural  boundary.  Eureka  Min.,  etc., 
Co.  v.  Way,  11  Nev.  177.  See  also  the  title 
Boundaries,  vol.  4,  pp.  758,  764. 

Natural  Channel. —  In  Larrabeez>.  Cloverdale, 
131  Cal.  96,   upon  the  meaning  of  the  term 

natural  channel  "  in  connection  with  the 
diversion  of  water,  the  court  said:  "  We  may 
therefore  construe  the  term  '  natural  channel  ' 
as  including  all  channels  through  which,  in  the 
existing  condition  of  the  country,  the  water 
naturally  flows."  See  also  Los  Angeles  Cem- 
etery Assoc.  v.  Los  Angeles,  103  Cal.  461; 
Palmer  v.  Waddell.  22  Kan.  250;  and  Nat- 
ural Watercourse,  ante,  and  references  there 
given. 

Natural  Children.  (See  also  the  titles  Bas- 
tardy, vol.  3,  p.  871;  Child  —  Children,  vol. 
5.  p.  1095;  Death  by  Wrongful  Act,  vol. 
8,  p.  895;  Heir,  Heirs,  and  the  Like,  vol. 
15,  p.  318;  Natural  Heirs,  ante.)  —  Natural 
children  are  illegitimate  children.  See  Il- 
legitimates, vol.  15,  p.  1017. 

In  the  Roman  law  the  term  "  natural  chil- 
dren "  is  used  sometimes  in  contrast  to 
adopted  children.  Sandars  Just.  Inst.,  lib.  1, 
tit.  11. 

In  Louisiana  (Civ.  Code  1900,  art.  202)  nat- 
ural children  are  illegitimate  children  who 
have  been  acknowledged  by  their  father. 

Natural  Consequences.  (See  Consequences. 
vol.  6,  p.  665 ;  the  titles  Criminal  Law,  vol.  8,  p. 
286,  note  9;  Damages,  vol.  8,  p.  §bietseq.;  Neg- 
ligence, post.) — The  natural  consequences 
of  an  act  are  the  consequences  which  ordi- 
narily follow  from  it  —  the  result  which  may 
reasonably  be  anticipated  from  it.  Chicago, 
etc.,  R.  Co.  v.  Elliott,  12  U.  S.  App.  387. 

Natural  Course  of  Drainage.  —  A  city  charter 
provided  that  public  sewers  "  shall  be  estab- 
lished along  the  principal  courses  of  drainage," 
and  further,  that  a  district  sewer  shall  be 
established  connecting  "  with  a  public  sewer 
or  other  district  sewer,  or  with  the  natural 
course  of  drainage,  as  each  case  may  be." 
Under  these  provisions  it  was  held  that  a  dis- 
trict sewer  must  connect  with  the  natural 
course  of  drainage  selected  by  the  city  au- 
thorities as  the  base  or  basin  of  some  part  of 
the  sewer  system,  and  could  not  connect  with 
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a  stream  or  ravine,  though  a  natural  drain,  not 
so  selected.  Bayha  v.  Taylor,  36  Mo.  App. 
437.    See  also  Course,  vol.  8,  p.  18,  note  4. 

I  lulei  .1  si  111  i  I  a  1  clause  in  .1  charter,  it  was 
held  that  a  district  sewer  could  not  be  con- 
nected with  the  bed  of  a  creek  which  had  been 
abandoned  by  the  stream  and  which  by  the 
construction  of  streets  and  railroads  had  been 
converted  into  a  pond,  as  the  creek  bed  was 
no  longer  a  natural coarss  of  Irainage.  Kan- 
sas City  r\  Sivope,  79  Mo.  44.6. 

Natural  Domicil.  (See  alsj  the  title  DoMICIL, 
vol.  10,  p.  10.) — "  The  natural  or  original 
domicil  is  that  given  us  by  birth,  where  our 
father  had  his;  and  we  are  considered  as  re- 
taining it  till  we  have  abandoned  it  in  order  to 
choose  another.  The  domicil  acquired  {adsciti- 
tittm)  is  that  whete  we  settle  by  our  own 
choice."  Vattel's  Law  of  Nations,  bk.  1,  c. 
19,  ^  21S,  quoted  in  Johnson  v.  21  Bales,  etc.,  2 
Pain  :  (U.  S.)  625. 

Natural  Import  of  Words. — -"  The  natural 
import  of  words  is  that  which  their  utterance 
promptly  and  uniformly  suggests  to  the  mind 
—  that  which  common  use  has  affixed  to  them ; 
the  technical  is  that  which  is  suggested  by 
their  use  in  reference  to  a  science  or  profes- 
sion—  that  which  particular  use  has  fixed  to 
them."  People  -■.  May,  3  Mich.  598,  quoted  in 
People  v.  Hailett.  1  Colo.  359. 

Natural  Increase  of  Property.  -  By  Georgia 
Code  1895,  vol.  2.  $  3091,  the  "  natural  in- 
crease "  of  property  belongs  to  the  tenant  for 
life,  and  any  "  extraordinary  accumulation  " 
goes  to  the  remainder.  In  Miller  v.  Guerrar  J, 
67  Ga.  291,  it  was  held  that  the  words  "  natural 
increase  "  were  used  in  antithesis  to  "  extraor- 
dinary accumulation,"  and  meant  the  ordi- 
nary accumulation  of  the  properly  —  in  case 
of  the  stock  of  a  company,  the  ordinary  in- 
crease in  value  by  larger  dividends  declared; 
but  that  extraordinary  accumulation  or  in- 
crease might  take  place  "  by  donation,  or 
grant  from  the  state  of  lands  or  other  outside 
property."  See  also  Dividends,  vol.  9,  p.  710; 
Increase,  vol.  16,  p.  157,  note,  the  paragraph 
Natural  Increase  —  Dividends. 

Natural  Law.  —  A  rule  which  so  necessarily 
agrees  with  the  nature  and  slate  of  man  that, 
without  observing  its  maxims,  the  peace  and 
happiness  of  society  can  never  be  preserved. 
Borden  v  State,  11  Ark.  527. 

Natural  Liberty.  —  For  definition  see  Liberty, 
vol.  18,  p.  115S,  note.  The  same  definition  is 
found  in  Atchison,  etc.,  R.  Co.  Baty,  6 
Neb.  40. 

Natural  Life.  —  In  People  v.  Wright,  89  Mich. 
70,  it  was  held  that  error  could  not  be  assigned 
upon  the  sentence  of  a  respondent,  upon  con- 
viction of  m  urder  in  the  first  degree,  to  solitary 
confinement  in  '.he  state  prison  for  his  natural 
life,  the  word  natural  being  surplusage. 

Natural  Lives. —  In  Douglas  v.  Parsons,  22 
Ohio  St.  526,  it  was  held  thai  an  agreement  to 
pay  an  annuity  to  a  husband  and  wife"  during 
their  natural  lives  "  bound  the  obligor  to  pay 
the  annuity  during  the  joint  lives  of  the  hus- 
band and  wife  and  during  the  life  of  the 
survivor. 

Natural  Obligation.  —  In  Factors,  etc.,  Ins. 
Co.  v.  New  Orleans,  25  La.  Ann.  456,  it  was 
said:  "A  natural  obligation  is  defined  to  be 
one  that  cannot  be  enforced  by  action,  but  it 


is  binding  '  in  conscience  and  according  to 
natural  justice.'  "  See  also  Blair  v.  Williams, 
4  Litt.  (Ky.)  41. 

Natural  Oyster  Bed.  —  For  definition,  see  the 

title  Fish  and  Fisheries,  vol.  13,  p.  568, 
note  5.  The  same  definition  is  found  in  Jones 
v.  Oemler,  110  Ga.  202. 

Natural  Persons.  (See  also  Person.)  — 
natural  persons  are  persons  such  as  they  are 
formed  by  God,  as  opposed  to  artificial  persons. 
1  Black.  Com.  123;  Thomas  v.  Dakin.  22 
Wend.  (N.  Y.)  90.  See  Artificial,  vol.  2,  p. 
948. 

Where  an  amendment  excepted  from  the 
operation  of  a  ptevious  statute  "  natural  per- 
sons suing  or  being  sued  in  a  representative 
character,"  it  was  held  that  corporate  officers 
of  municipal  corporations  were  within  the  ex- 
ception, and  that  the  use  of  the  words  "natural 
persons"  showed  an  intent  toinclude  moneyed 
institutions  and  corporations  other  than  mu- 
nicipal in  the  statute  amended.  Wagenhurst 
v.  Delaware  Tp.,  4  Pa  Co.  Cl.  534. 

Natural  and  Proximate  Cause  or  Consequence. 

—  See  the  titles  Damages,  vol.  8,  p.  568;  Neg- 
ligence, post,  p.  483.  See  also  Chosen  Free- 
holders v.  Hough,  55  N.  J.  L.  651;  Kuhn  v. 
Jewett,  32  N.  J.  Eq.  649,  Nashville  v.  Suther- 
land, 94  Tenn.  356. 

Natural  and  Reasonable  Wear  and  Tear  Excepted. 

—  In  an  article  of  agreement  for  the  sale  of 
real  estate,  by  which  the  vendor  stipulates  to 
deliver  possession  of  the  premises  at  a  futu  e 
day,  in  as  good  repair  as  they  were  at  the  lime 
of  the  execution  of  the  contract,  natural  and 
reasonable  wear  and  tear  excepted,  the  excep- 
tion covers  only  such  decay  or  depreciation  in 
value  of  the  property  as  may  arise  from  ordi- 
nary and  reasonable  use.  An  injury  to  the 
property  by  a  freshet  is  not  within  the  excep- 
tion. Green  v.  Kelly,  20  N.  J.  L.  548.  See 
also  the  title  Landlord  and  Tenant,  vol.  18, 
p.  149. 

Natural  Eights  —  Easements.  —  See  the  title 

Easements,  vol.  10,  p.  408. 

"Natural  Eights  of  Property  must  be  rights 
which  attach  to  property  in  its  primitive  state, 
and  cannot,  without  a  contradiction  in  terms, 
be  applied  to  an  artificial  subject-matter  like  a 
house."  Angus  v.  Dalion,  4  Q.  B.  D.  169.  See 
also  the  titles  Easements,  vol.  10,  p.  408,  note; 
Lateral  and  Subjacent  Support,  vol.  18,  p. 
54i. 

"Natural  Stream"  properly  signifies  a  river 
flowing  from  its  source  to  the  ocean,  or  an 
outlet  between  one  interior  sea  or  lake  and 
another.  Scott  v.  Propeller  Young  A merica, 
Newb.  Adm.  10C.  See  also  the  title  Waters 
and  Watercourses. 

"The  Natural  State  of  a  Stream  is  that  in 
which  the  stream  is  under  the  ordinary  opera- 
tion of  the  physical  laws  which  affect  it.  This 
may  be  different  at  different  seasons  of  the 
year  and  yet  be  ordinary  by  the  recurrence  of 
the  same  condition  about  the  same  season 
every  year.  It  may  ordinarily  be  high  a  por- 
tion of  the  season  and  low  at  another  por- 
tion; *  *  *  vet  as  these  ate  ordinary  by 
reason  of  their  annual  or  frequent  occurrence, 
so  that  a  variance  therefrom  is  an  exception, 
they  are  the  natural  condition  of  the  stream 
Dorman  v.  Ames,  12  Minn.  451.  See  also  the 
title  Floods,  vol.  13,  p.  689. 
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NAUGHTY.  —  See  note  i. 
NAVAL  CADETS.    (See  also  the  ti 
See  note  2. 

1.  Naughty  Wife.  —  In  Merivale  v.  Carson, 
20  y.  B.  D.  275,  58  L.  T.  N.  S.  331,  36  W.  R. 
231,  which  was  an  action  for  libel,  it  was  con- 
tended that  the  expression  ''.  naughty  wife," 
in  a  newspaper  criticism  of  a  play,  imported 
"  adulterous  wife  "  and  implied  that  the  play 
was  immoral.  It  wis  held  that  the  question 
whether  naughty  meant  "  adulterous,"  look- 
ing at  the  context  of  the  article,  was  properly 
left  to  the  jury. 

2.  Naval  Cadets.  —  Act  Cong.  Aug.  5,  1882,  22 
U.  S.  Stat,  at  L.  284.,  c.  391,  did  not  change 
those  cadet  engineers  who  were  already  grad- 
uaies  into  naval  cadets.  U.  S.  v.  Redgrave, 
116  U.  S.  In  that  case  the  court  said: 
"  The  general  pur^;  jse  of  thi ;  act  is  quite  ap- 
pirent.  One  miin  object  was  to  abolish  the 
distinctions  previously  made  by  law  between 
cadet-engineers  and  cadet  midshipmen,  and 
for  the  future  to  merge  both  classes  in  the  new 
designation  of  naval  cadets.  The  previous 
differences  between  them  grew  out  of  separate 
provisions  as  to  their  number,  their  manner  of 
appointment,  their  course  and  term  of  study, 
and  their  pay  after  their  four  years'  course  at 
the  academy.  Another  principal  purpose  of 
the  act  was  to  pre  vent  the  increase  of  the  num- 
ber of  officers  in  the  navy,  by  providing  for 
the  annual  discharge  from  the  service  of  all 
graduates  of  the  year  not  needed  to  fill  vacan- 
cies, in  the  grade  to  which  they  were  eligible 
for  promotion,  actually  existing  at  the  time  of 
their  graduation.  But  this  was  to  be  accom- 
plished consistently  with  the  declaration  of  (he 
act,  '  that  no  officer  now  in  the  service  shall  be 
reduced  in  rank  or  deprived  of  his  commission 
by  reason  of  any  provision  of  this  act  reducing 
the  number  of  officers  in   the  several  siaff 


e  Military  Law,  vol.  20,  p.  615.)  — 


corps  '  And  to  this  end  the  whole  scheme  of 
reform  embodied  in  the  legislation  was  made 
prospective.  Its  express  language  is,  that  no 
appointments  of  cadet-midshipmen  or  cadet- 
engineers  shall  be  made  hereafter;  that  all 
the  undergraduates  at  the  Naval  Academy 
shall  hereafter  ce  designated  and  called  naval 
cadets;  that  from  those,  that  is  those  now 
called  naval  cadets  who  successfully  com- 
plete their  six  years'  course,  appointments 
shall  hereafter  be  made  as  it  is  necessary 
to  fill  vacancies  in  the  lower  grades  of  the 
line,  and  engineer  corps  of  the  navy  and  of 
the  marine  corps.  But  none  of  these  provi- 
sions touch  the  case  of  the  cadet-engineer 
who  has  already  graduated,  at  the  date  of  the 
act,  that  is,  who  had  at  that  time  successfully 
completed  his  four  years'  course  of  study  at 
the  academy  and  was  serving  on  board  a  naval 
steamer.  And  the  further  provisions  limiting 
the  number  of  appointments  to  the  number  of 
vacancies  occurring  during  the  preceding  year, 
and  providing  for  the  discharge  of  the  surplus 
graduates,  equally  refer  to  those  who  become 
graduates  after  the  year  1SS2,  under  this  act, 
which  now  requires  for  graduation  a  full 
course  of  six  years  for  all  naval  cadets,  includ- 
ing the  two  years  of  service  on  board  a  naval 
steamer,  which  before  had  constituted  the  serv- 
ice of  a  cadet-engineer  after  graduation.  This 
leaves  the  state  and  condition  of  cadet- 
engineers,  who  at  the  date  of  the  passage  of 
the  act  were  already  graduates  according  to 
the  law  as  it  then  stood,  unchanged,  and  to 
this  class  the  appellee  belonged."  See  also 
Cadet,  vol.  5,  p.  106;  Graduatk —  Gradua- 
tion, vol.  14,  p.  nog;  and  the  title  Military 
Law,  vol.  20,  p.  632. 
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By  Alexander  Stronach. 

I.  Tests  of  Navigability,  425. 

1.  Ebb  and  Flow  of  Tide,  425. 

2.  Actual  Navigability,  426. 

a.  In  General,  426. 

b.  What  Constitutes,  428. 

(^1)  In  General,  428. 

(2)  Natural  Navigability  Necessary,  428. 

(3)  Continuous  Navigability  Not  Necessary,  429. 

(4)  Continuing  Capacity  Not  Necessary,  429. 

c.  Proof  of  Navigability,  429. 

II.  Ownership  and  Control,  430. 

1.  Ownership,  430. 

a.  Open  Sea,  430. 

b.  Tidal  lands  and  Waters,  430. 

(1)  /;/  England,  430. 

(2)  In  United  States,  430. 

(#)  In  Organized  States,  430. 
(b)  In  Other  Territory,  431. 

c.  Nontidal  Waters,  431. 

2.  Control,  432. 

a.  7>z  England,  432. 

^.       United  States,  432. 

(1)  j9y  Congress,  432. 

(2)  Stato,  433. 

(«)  In  General,  433. 
((5)  Improvements,  434. 

«<z.  //z  General,  434. 

Eight  of  Riparian  Owner  to  Da?nages,  435. 

III.  Grants  of  Shores  or  Lands  under  Water,  435. 

1.  I11  General,  435. 

2.  Limitation  of  Right  to  Grant,  436. 

a.  In  England,  436. 

b.  In  United  States,  436. 

IV.  Rights  of  Riparian  Owners,  437. 

1.  In  General,  437. 

2.  Right  of  Access,  437. 

V.  Rights  of  Public,  439. 

1.  In  General,  439. 

2.  Navigation,  439. 

a.   Waters  in  Which  Right  Obtains,  439. 

(1)  In  England,  439. 

(a)  Tidal  Waters,  439. 
Nontidal  Waters,  439. 

(2)  7;z  United  Slates,  439. 
Nature  and  Extent  of  Right,  440. 

(1)  /;z  General,  440. 

(2)  Use  Whole  Body  of  Water,  441. 

(3)  Right  to  Exclusive  Occupation  of  Part,  441. 
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(4)  Right  to  Use  Banks  and  Shores,  441. 
(«)  In  Genera/,  441. 
(b)  Towing,  442. 

c.  Manner  of  Exereising  Right,  442. 

d.  How  Right  Lost,  443. 

VI.  Obstructions,  443. 

1.  Definition,  443. 

2.  Objects  Constituting  Obstructions,  443. 

3.  Public  and  Private  Rights  as  to  Obstructions,  444. 

a.  In  General,  444. 

b.  Slight  or  Temporary  Obstructions,  445. 


CROSS-REFERENCES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCRETION,  vol.  r,  p.  467;  ADMIRALTY 
JURISDICTION,  vol.  1,  p.  645;  BOOM  COMPANIES,  vol.  4,  p.  707; 
BOUNDARIES,  vol.  4,  p.  756;  BRIDGES,  vol.  4,  p.  918;  CANALS,  vol. 
5,  p.  in;  DAMS,  vol.  8,  p.  699;  FERRIES,  vol.  12,  p.  1086;  FISH  AND 
FISHERIES,  vol.  13,  p.  554;  HIGHWAYS,  vol.  15,  p.  343;  ICE,  vol.  15, 
p.  907;  INTERNATIONAL  LAW,  vol.  16,  p.  1121;  INTERSTATE 
COMMERCE,  vol.  17,  p.  34;  ISLANDS,  vol.  17,  p.  530;  LAKES  AND 
PONDS,  vol.  18,  p.  129;  LOGS  AND  LUMBER,  vol.  19,  p.  522; 
RLPARLAN  RLGHTS;  SHIPS  AND  SHIPPING;  WATERS  AND 
WATERCOURSES;  WHARVES  AND  WHARFINGERS. 


I.  Tests  of  Navigability  —  1.  Ebb  and  Flow  of  Tide.  —  In  England,  only 
waters  in  which  the  tide  ebbs  and  flows  are  technically  navigable,1  and  this 
rule  seems  to  be  adhered  to  in  a  few  jurisdictions  in  the  United  States? 

1,  10  Am.  Dec.  356;  Albright  v.  Cortright.  64 
N.  J.  L.  330;  Glover  v.  Powell,  10  N.  J.  Eq.  211. 

"  The  Term  '  Navigable  Waters,'  as  commonly 
used  in  the  law,  has  three  distinct  meanings: 
1st,  as  synonymous  with  '  tidewaters,'  being 
waters,  whether  salt  or  fresh,  wherevei  the 
ebb  and  flow  of  the  tide  from  the  sea  is  felt; 
or,  2d,  as  limited  to  tidewaters  which  are  capa- 
ble of  being  navigated  for  some  useful  pur- 
pose; or,  3d,  *  *  *  as  including  all  waters, 
whether  within  or  beyond  the  ebb  and  How  of 
the  tide,  which  can  be  used  for  navigation." 
Com.  v.  Vincent,  108  Mass.  441. 

How  Tidewater  Determined.  —  "  It  is  the  rise 
and  fall  of  the  water,  and  not  the  proportion 
of  salt  water  to  fresh,  that  determines  whether 
a  particular  portion  of  a  stream  is  within  tide- 
water. This  was  settled  in  Rex  v.  Smith,  2 
Dougl.  441,  in  application  to  the  Thames  at 
London;  in  Peyroux  v.  Howard,  7  Pel.  (U.  S.) 
324,  in  respect  to  the  Mississippi  at  New 
Orleans;  and  in  I. apish  v.  Bangor  Bank,  8 
Me.  85,  in  respect  to  the  Penobscot  at  Bangor. 
The  same  doctrine  must  apply  to  small  streams 
as  to  large  ones.  Wc  have  no  doubt  thai  the 
defendant's  dam  is  within  tidewater."  Atty.- 
Gen.  v.  Woods,  108  Mass.  436,  11  Am.  Rep.  380. 

Rivers  Classified.  —  At  common  law  there 
were  three  descriptions  of  rivers  or  water- 
courses: first,  navigable  livers  —  those  in 
which  the  tide  ebbs  and  flows;  second,  rivers 
not  navigable  in  law  but  so  in  fact,  and  these 
were  subject  to  the  public  right  of  navigation ; 
third,  private  rivers.  Young  v.  Harrison,  6  Ga. 
130;  Buffalo  Pipe  Line  Co.  v.  New  York,  etc., 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  10  Abb.  N.  Cas. 
(N.  Y.)  107;  Reg.  v.  Meyers,  3  U.  C.  C.  P.  318. 
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1.  English  Rule. —  River  Banne's  Case, 
Davies  149;  Ilchester  v.  Raishleigh,  61  L.  T. 
N.  S.  477;  Murphy  v.  Ryan,  Ir.  R.  2  C.  L. 
143.  See  also  Hale's  De  Jure  Maris,  c.  1,  2; 
Gann  v.  Free  Fishers,  etc.,  Co.,  11  H.  L.  Cas. 
192,  20  C.  B.  N.  S.  1. 

"  Tidal  Navigable  River  "  Means  One  Ordinarily 
Within  Tidal  Influence.  —  Reece  v.  Miller,  8  Q. 
B.  D.  626. 

2.  Minority  Rule  in  United  States  ■ —  Illinois.  — 
Middleton  v.  Pritchard,  4  III.  510,  38  Am.  Dec. 
112;  People  v.  St.  Louis,  10  III.  351,  48  Am. 
Dec.  339;  Godfrey  v.  Alton,  12  111.  29,  52  Am. 
Dec.  476;  Illinois  River  Packet  Co.  v.  Peoria 
Bridge  Assoc.,  38  111.  467;  Chicago  v.  McGinn, 
51  III.  266,  2  Am.  Rep.  295;  Houck  v.  Yales,  82 
111.  179;  Washington  Ice  Co.  v.  Shortall,  ior  111. 
46,  40  Am.  Rep.  196;  McCartney  v.  Chicago, 
etc.,  R.  Co.,  112  111.  611.  See  also  Joliet,  etc.,  R. 
Co.  v.  Healy,  94  111.  416,  reversing  2  111.  App. 
435:  Ligarez>.  Chicago,  etc.,  R.  Co.,  166  111.  249. 

Maine.  —  Gerrish  v.  Brown,  51  Me.  256,  81 
Am.  Dec.  569.  See  also  Berry  v.  Carle,  3  Me. 
269:  Spring  v.  Russell,  7  Me.  290;  Moor  v.  Vea- 
zie,  31  Me.  360;  Brown  v.  Chadbourne,  31  Me. 
9,  50  Am.  Dec.  641;  Treat  v.  Lord,  42  Me.  552, 
66  Am.  Dec.  298;  Parsons  v.  Clark,  76  Me.  476. 

Massachusetts.  —  Com.  v.  Vincent,  108  Mass. 
441;  Atty.-Gen.  v.  Woods,  108  Mass.  436,  11 
Am.  Rep.  380;  Com.  v.  King,  150  Mass.  224. 
See  also  Com.  v.  Charlestown,  1  Pick.  (Mass.) 
180,  11  Am.  Dec.  i6r;  Com.  v.  Chapin,  5  Pick. 
(Mass.)  199,  16  Am.  Dec.  386;  Charlestown  v. 
Middlesex  County,  3  Met.  (Mass.)  203;  Com. 
v.  Alger,  7  Cush.  (Mass.)  53. 

New  fersey.  — Cobb  v.  Davenport,  32  N.  J. 
L.  369.    See  also  Arnold  v.  Mundy,  6  N.  J.  1.. 
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Actual  Navigability. 


A  river  or  creek  into  which  the  tide  flows  is  not,  however,  navigable  unless  it 
is  actually  capable  of  navigation.1 

2.  Actual  Navigability  —  a.  In  General.  —  In  nearly  all  of  the  states  of 
the  Union  the  tidal  test  of  the  common  law  has  been  declared  to  be 
inapplicable  as  wholly  inappropriate  to  the  condition,  of  things  in  the  United 
States,  and  waters  are  navigable  in  a  legal  sense,  whether  tidal  or  non- 
tidal,  if  they  are  in   fact  navigable,3  this  being  the   doctrine  of  the  civil 


1.  May  Be  Nonnavigable  though  Tidal.  —  Rex 

v.  Montague,  6  Dovvl.  &  R.  6io,  4  B.  &  C.  598, 
10  E.  C.  L.  413,  28  Rev.  Rep.  420;  Lynn  v. 
Turner,  1  Cowp.  86;  Wethersficld  v.  Hum- 
phrey, 20  Conn.  218;  Groton  v.  Hurlburt,  22 
Conn.  178;  Rowe  v.  Granite  Bridge  Corp.,  21 
Pick.  (Mass.)  344;  Charlesiown  v.  Middlesex 
County,  3  Met.  (Mass.)  202;  Murdock  v.  Slick- 
ney,  8  Cush.  (Mass)  113;  State  v.  Pacific 
Guano  Co.,  22  S.  Car.  77. 

Navigable  though  Vessels  Ground  at  Certain 
Stales  of  Tide.  —  Colch  ster  v.  Brooke,  7  Q.  B. 
33q,  53  E.  C.  L.  339,  15  L.  J.  Q.  B.  59,  9  Jur. 
1090. 

2.  Usual  Rule  in  United  States  —  United  States. 
—  Georgetown  v.  Alexandria  Canal  Co.,  12 
Pet.  (U.  S.)  91;  The  Propeller  Genesee  Chief 
v.  Fitzhugh,  12  How.  (U.  S.)  443;  The  Daniel 
Ball,  10  Wall.  (U.  S.)  557;  The  Montello,  20 
Wall.  (U.  S.)  430;  St.  Paul,  etc.,  R.  Co.  v. 
Schurmeir,  7  Wall.  (U.  S.)  272;  Rundle  v. 
Delaware,  etc.,  Canal  Co.,  14  How.  (U.  S.)  80; 
Barney  v.  Keokuk,  94  U.  S.  324;  Pound  v. 
Turck,  95  U.  S.  459;  Miller  v.  New  York,  109 
U.  S.  3S5;  Egan  v.  Hart,  165  U.  S.  188;  St. 
Anthony  Falls  Water  Power  Co.  v.  St.  Paul 
Water  Com'rs,  168  (J.  S.  349;  Spooner  v.  Mc- 
Connell,  1  McLean  (U.  S.)  337;  Bowman  v. 
Wathen,  2  McLean  (U.  S.)  376;  Works  v. 
Junction  R.  Co.,  5  McLean  (U.  S.)  437;  Walla- 
met  Iron  Bridge  Co.  v.  Hatch,  19  Fed.  Rep. 
351;  Scranton  v.  Wheeler,  57  Fed.  Rep.  810,  16 
U.  S.  App.  187;  Chisolm  v.  Caines,  67  Fed. 
Rep.  285;  Toledo  Liberal  Shooting  Co.  v.  Erie 
Shooting  Club,  90  Fed.  Rep.  280,  62  U.  S.  App. 
644.  See  also  Leovy  v.  U.  S.,  177  U.  S.  621, 
reversing  92  Fed.  Rep.  344;  U.  S.  v.  Rio  Grande 
Dam,  etc..  Co.,  19  U.  S.  Sup.  Ct.  Rep.  770,  re- 
versing 9  N.  Mex.  292;  Paine  Lumber  Co.  v. 
U.  S.,  55  Fed.  Rep.  854;  Niles  v.  Cedar  Point 
Club,  (C.  C.  A.)  85  Fed.  Rep.  45. 

Alabama.  —  Bullock  v.  Wilson,  2  Port.  (Ala.) 
436;  State  v.  Bell,  5  Port.  (Ala.)  365;  Rhodes 
v.  Otis,  33  Ala.  578,  73  Am.  Dec.  439;  Lewis 
v.  Coffee  County,  77  Ala.  190,  54  Am.  Rep. 
55;  Sullivan  v.  Spotswood,  82  Ala.  163;  Olive 
v.  State,  86  Ala.  88;  Morrison  v.  Coleman,  87 
Ala.  655;  Bayzer  v.  McMillan  Mill  Co.,  105 
Ala.  395,  53  Am.  St.  Rep.  133.  See  also  Ellis 
v.  Carey,  30  Ala.  725;  Peters  v.  New  Orleans, 
etc.,  R.  Co.,  56  Ala.  528. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  277;  St. 
Louis,  etc.,  R.  Co.  v.  Ramsey,  53  Ark.  319,  22 
Am.  St.  Rep.  201. 

California.  —  American  River  Water  Co.  v. 
Amsden,  6  Cal.  445.  See  also  People  v.  Gold 
Run  Ditch,  etc.,  Co.,  66  Cal.  138,  56  Am.  Rep. 
80;  Cardwell  v.  Sacramento  County,  79  Cal. 
347- 

Florida.  —  Bucki  v.  Cone,  25  Fla.  1. 
Indiana.  —  Neaderhouser  v.   State,  28  Ind. 
257;  Sherlock  v.  Bainbridge,  41  Ind.  35,  13  Am. 


Rep.  302,  modifying  29  Ind.  364,  95  Am.  Dec. 
644;  Ross  v.  Faust,  54  Ind.  471,  23  Am.  Rep. 
655;  State  v.  Wabash  Paper  Co  ,  21  Ind.  App. 
167.  See  also  Cox  v.  State,  3  Blackf.  (Ind.)  193; 
Martin  v.  Bliss,  5  Blackf.  (Ind.)  35,  32  Am. 
Dec.  52;  Depew  v.  Wabash,  etc.,  Canal,  5  Ind. 
8;  St.  Joseph  County  v.  Pidge,  5  Ind.  13; 
Porter  v.  Allen,  8  Ind.  1,  65  Am.  Dec.  750; 
Dawson  v.  James,  64  Ind.  162. 

Iowa.  —  McManus  v.  Carmichael.  3  Iowa  1; 
Steamboat  Globe  v.  Kurtz,  4  Greene  (Iowa) 
433;  Tomlin  v.  Dubuque,  etc.,  R.  Co.,  32  Iowa 
106,  7  Am.  Rep.  176;  Wood  v.  Chicago,  etc., 
R.  Co.,  60  Iowa  456. 

Kansas.  —  Wood  v.  Fowler,  26  Kan.  689,  40 
Am.  Rep.  330. 

Louisiana.  —  Boykin  v.  Shaffer,  13  La.  Ann. 
129;  Ingram  v.  Police  Jury,  20  La.  Ann.  226; 
Carondelet  Canal,  etc.,  Co.  v.  Parker,  29  La. 
Ann.  432,  29  Am.  Rep.  339;  Goodwill  v.  Police 
Jury,  38  La.  Ann.  752. 

Michigan.  —  Lorman  v.  Benson,  8  Mich.  j8, 
77  Am.  Dec.  435;  Tyler  v.  People,  8  Mich.  320; 
Ryan  v.  Brown,  18  Mich.  196,  100  Am.  Dec. 
154;  Thunder  Bay  River  Booming  Co.  v. 
Speechly,  31  Mich.  336,  18  Am.  Rep.  184; 
Mathewson  v.  Hoffman,  77  Mich.  420;  Grand 
Rapids  v.  Powers,  89  Mich.  94,  28  Am.  St. 
Rep.  276;  Potter  v.  Indiana,  etc.,  R.  Co.,  95 
Mich.  389;  Turner  v.  Holland,  65  Mich.  453. 
See  also  La  Plaisance  Bay  Harbor  Co.  v.  Mon- 
roe, Walk.  (Mich.)  155;  Moore  v.  Sanborne,  2 
Mich.  519,  59  Am.  Dec.  209;  Atty.-Gen.  v. 
Evart  Booming  Co.,  34  Mich.  462;  Burroughs 
v.  Whitwam,  59  Mich.  279. 

Minnesota.  —  Lamprey  v.  State,  52  Minn. 
181,  36  Am.  St.  Rep.  541.  See  also  Castner  v. 
Steamboat  Dr.  Franklin,  1  Minn.  73. 

Missouri.  —  Benson  v.  Morrow,  61  Mo.  345. 
See  also  O'Fallon  v.  Daggett,  4  Mo.  343,  29 
Am.  Dec.  640;  Meyers  v.  St.  Louis,  8  Mo. 
App.  266. 

Nebraska.  —  Clark  v.  Cambridge,  etc.,  Ir- 
rigation, etc.,  Co.,  45  Neb.  798. 

New  Hamps hire.  —  Concord  Mfg.  Co.  v. 
Robertson,  66  N.  H.  I.  See  also  Carter  v. 
Thurston,  58  N.  H.  104,  42  Am.  Rep.  584. 

New  York.  —  People  v.  Canal  Appraisers,  33 
N.  Y.  461  [citing  and  discussing  Palmer  v. 
Mulligan,  3  Cai.  (N.  Y.)  307,  2  Am.  Dec.  270; 
Shaw  v.  Crawford,  10  Johns.  (N.  Y.)  236; 
People  v.  Piatt,  17  Johns.  (N.  Y.)  195,  8  Am. 
Dec.  382;  Hooker  v.  Cummings,  20  Johns.  (N. 
Y.)  90,  11  Am.  Dec.  249;  Lowber  v.  Wells, 
(Supm.  Ct.  Spec.  T.)  13  How.  Pr.  (N.  Y.)  456; 
Ex  p.  Jennings,  6  Cow.  (N.  Y.)  518,  16  Am. 
Dec.  447;  Canal  Com'rs  v.  People,  5  Wend. 
(N.  Y.)  427,  17  Wend.  (N.  Y.)  571.  19  N.  Y.  523; 
Varick  v.  Smith.  5  Paige  (N.  Y.)  137,  28  Am. 
Dec.  417,  9  Paige  (N.  Y.)  547;  Starr  v.  Childs, 
20  Wend.  (N.  Y.)  149,  4  Hill  (N.  Y.)  369;  Canal 
Fund  Com'rs  v.  Kempshall,  26  Wend.  (N.  Y) 
404;  Furman  v.  New  York,  5  Sandf.  (N.  Y.)  33, 
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law.1  In  some  states  the  language  of  the  decisions  leaves  it  doubtful  whether 
the  common-law  or  the  civil-law  rule  prevails.2 

Immateriality  of  Distinction.  —  In  the  United  States  it  would  seem,  however,  to 
be  a  matter  of  no  great  practical  importance  which  rule  obtains,  for  in  all  of 
the  states  of  the  Union  the  public  has  the  same  right,  so  far  as  regards  the 

io  N.  Y.  567];  Smith  v.  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393;  Roberts  v.  Baumgarten, 
110  N.  Y.  380.  See  also  Morgan  v.  King,  35 
N.  Y.  454,  91  Am.  Dec.  58;  People  v.  Jessup, 
160  N.  Y.  249,  reversing  28  N.  Y.  App.  Div.  524; 
Crill  j.  Rome,  (Supm.  Ct.  Spec.  T.)  47  How. 
Pr.  (N.  Y.)  398;  Matter  of  State  Reservation 
Com  rs,  37  Hun  (N.  Y.)  537,  16  Abb.  N.  Cas. 
(N.  Y.)  159;  Ten  Eyck  v.  Warwick,  75  Hun  (N. 
Y.)  562. 

North  Carolina.  —  State  v.  Baum,  128  N. 
Car.  600.  See  also  State  v.  Narrows  Island 
Club,  100  N.  Car.  477,  6  Am.  St.  Rep.  618; 
Wilson  v.  Forbes,  2  Dev.  L.  (13  N.  Car.)  30; 
Ingram  v.  Threadgill,  3  Dev.  L.  (14  N.  Car.)  50. 

In  some  cases  it  has  been  said  that  naviga- 
bility for  seagoing  vessels  is  the  criterion. 
Broadnax  v.  Baker,  94  N.  Car.  681,  55  Am.  Rep. 
633;  Hodges  v.  Williams,  95  N.  Car.  331,  59 
Am.  Rep.  242;  State  v.  Eason,  114  N.  Car.  787, 
41  Am.  St.  Rep.  811.  See  also  Collins  v.  Ben- 
bury,  3  Ired.  L.  (25  N.  Car.)  277,  38  Am.  Dec. 
722,  5  Ired.  L.  (27  N.  Car.)  118,  42  Am.  Dec. 
155 ;  Fagan  v.  Armistead,  11  Ired.  L.  (33  N. 
Car.)  433- 

Ohio.  —  Hickok  v.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255.  See  also  Muskingum  County 
v.  Board  of  Public  Works,  39  Ohio  St.  628; 
Gavit  v.  Chambers,  3  Ohio  495. 

Oregon.  —  Weise  v.  Sm/ith,  3  Oregon  445,  8 
Am.  Rep.  621;  Shaw  v.  Oswego  Iron  Co.,  10 
Oregon  371,  45  Am.  Rep.  146;  Haines  v.  Welch, 
14  Oregon  319;  Haines  v.  Hall,  17  Oregon  165. 
See  also  Nutter  v.  Gallagher,  19  Oregon  375; 
Hallock  v.  Suitor,  37  Oregon  9. 

Pennsylvania. — Carson  v.  Blazer,  2  Binn. 
(Pa.)  475,  4  Am.  Dec.  463;  Shrunk  v.  Schuyl- 
kill Nav.  Co.,  14  S.  &  R.  (Pa.)  71;  Johns  v. 
Davidson,  16  Pa.  St.  512;  Barclay  R.,  etc.,  Co. 
v.  Ingham,  36  Pa.  St.  194;  Flanagan  v.  Phila- 
delphia, 42  Pa.  St.  219;  Monongahela  Bridge 
Co.  v.  Kirk,  46  Pa.  St.  112,  84  Am.  Dec.  527; 
McKeen  v.  Delaware  Div.  Canal  Co.,  49  Pa. 
St.  424;  Wainwright  v.  McCullough,  63  Pa.  St. 
66;  Poor  v.  McCIure,  77  Pa.  St.  214;  Fulmer 
v.  Williams,  122  Pa.  St.  191,  9  Am.  Si.  Rep. 
88.  151  Pa.  St.  405,  31  Am.  St.  Rep.  767. 

South  Carolina.  —  Cates  v.  Wadlington,  1 
McCord  L.  (S.  Car.)  580,  10  Am.  Dec.  699; 
State  v.  Pacific  Guano  Co.,  22  S.  Car.  50;  Hey- 
ward  v.  Farmers'  Min.  Co.,  42  S.  Car.  138,  46 
Am.  St.  Rep.  702.  Compare  McCullough  v. 
Wall,  4  Rich.  L.  (S.  Car.)  84,  53  Am.  Dec. 
715- 

Tennessee.  —  Elder  v.  Burrus,  6  Humph. 
(Tenn  )  358 ;  Stuart  v.  Clark,  2  Swan  (Tenn  ) 
9,  58  Am.  Dec.  49;  Sigler  v.  State,  7  Baxt. 
(Tenn.)  493;  Goodwin  v.  Thompson,  15  Lea 
(Tenn.)  209,  54  Am.  Rep.  410;  Southern  R. 
Co.  v.  Ferguson,  105  Tenn.  552.  See  also  Alli- 
son v.  Davidson,  (Tenn.  Ch.  1896)  39  S.  W. 
Rep.  905. 

In  Holbert  v.  Edens,  5  Lea  (Tenn.)  204,  40 
Am.  Rep.  26,  it  was  said:  "A  stream  is  navi- 
gable in  a  legal  sense  when  it  is  capable,  in 
the  ordinary  stage  of  the  water,  of  being  navi- 


gated, both  ascending  and  descending,  by  such 
vessels  as  are  usually  employed  for  purposes 
of  commerce."  See  also  Irwin  v.  Brown, 
(Tenn.  1889)  12  S.  W.  Rep.  340. 

Texas. — Jones  v.  Johnson,  6  Tex.  Civ.  App. 
262. 

Washington. — See  East  Hoquiam  Boom, 
etc.,  Co.  v.  Neeson,  20  Wash.  142;  Griffith  v. 
Holman,  23  Wash.  347. 

West  Virginia.  —  Ravenswood  v.  Fleming, 
22  W.  Va.  52,  46  Am.  Rep.  485;  Barre  v. 
Fleming,  29  W.  Va.  314;  Gaston  v.  Mace,  33 
W.  Va.  14,  25  Am.  St.  Rep.  848. 

Wisconsin.  —  Diedrich  v.  Northwestern 
Union  R.  Co.,  42  Wis.  248,  24  Am.  Rep.  399; 
Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87 
Wis.  134;  Willow  River  Club  v.  Wade,  100 
Wis.  86.  See  also  Wood  v.  Hustis,  17  Wis. 
416. 

1.  Civil-law  Rule.  —  Inst.  Just.,  lib.  2,  tit.  1; 
Dig.,  lib.  43.  tit.  12,  13,  14;  Domat's  Civil  Law, 
Preliminary,  lit.  3,  §  1,  art.  1,  2;  Code  Napo- 
leon, bk.  2,  tit.  2,  c.  2,  art.  556,  560-563;  tit.  I, 
c.  3,  art.  538. 

2.  Connecticut.  —  In  a  recent  case  in  this 
state  the  following  language  was  used-  "  It 
[the  Connecticut  river]  is  in  constant  use  for 
purposes  of  navigation,  and  the  tide  slightly 
ebbs  and  flows  there,  which  would  seem  to 
make  it  at  common  law  a  navigable  river,  and 
especially  would  it  be  so  under  the  rule  gen- 
erally adopted  in  the  stales  of  the  Union, 
though  never  formally  adopted  in  this  state, 
that  rivers  that  are  navigable  in  fact  are  so  in 
law."  Welles  v.  Bailey,  55  Conn.  292,  3  Am. 
St.  Rep.  48.  And  see  Adams  v.  Pease,  2 
Conn.  483;  Hollister  v.  Union  Co.,  9  Conn. 
443,  25  Am.  Dec.  36;  Chapman  v.  Kimball,  9 
Conn.  38.  21  Am.  Dec.  707;  Enfield  Toll  Bridge 
Co.  v.  Hartford,  etc.,  R.  Co.,  17  Conn.  63,  42 
Am.  Dec.  716;  Wethersfield  v.  Humphiey,  20 
Conn.  218;  Groton  v.  Hurlbutt,  22  Conn.  188; 
Gallup  v.  Tracy,  25  Conn  16. 

Kentucky.  —  The  tidal  test  prevails  in  this 
slate  so  far  as  riparian  rights  are  involved, 
but  as  to  other  rights  the  question  does  not 
seem  settled.  Berry  v.  Snyder,  3  Bush  (Ky.) 
266,  96  Am.  Dec.  219;  Miller  v.  Hepburn,  8 
Bush  (Ky.)  331.  See  also  Green,  etc.,  River 
Nav.  Co.  v.  Palmer,  83  Ky.  646;  Kentucky 
Lumber  Co.  v.  Green,  87  Ky.  257;  Murray  v. 
Preston,  (Ky.  1899)  50  S.  W.  Rep.  1095,  21  Ky. 
L.  Rep.  72. 

Maryland.  —  A  recent  case  in  this  state  speaks 
of  "  a  tidal  navigable  stream."  Garitee  v. 
Baltimore,  53  Md.  422.  For  other  cases  on  the 
subject  see  Binney's  Case,  2  Bland  (Md.)  99; 
Browne  v.  Kennedy,  5  Har.  &  J  (Md.)  195,  9 
Am.  Dec.  503;  Day  v.  Day,  22  Md.  537. 

Mississippi.  —  Homochitto  River  v.  Withers, 
29  Miss.  2r,  64  Am.  Dec.  126.  See  also  Pas- 
cagoula  Boom  Co.  v.  Dixon,  77  Miss.  587,  78 
Am.  St.  Rep.  537;  Smith  v.  Fonda,  64  Miss. 
551.  Compare  Steamboat  Magnolia  v.  Mar- 
shall, 39  Miss.  109;  Morgan  v.  Reading,  3 
Smed.  &  M.  (Miss.)  402. 
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use  of  waters  for  the  purposes  of  navigation,  whether  they  are  tidal  or  non- 
ti  l.il,  if  actually  navigable;  1  and  even  questions  of  title  to  soil  and  the  like, 
which  by  the  common  law  are  dependent  upon  the  question  whether  waters 
are  or  are  not  legally  navigable,  are  not  so  determined  in  all  the  states.2 

in  Canada  the  same  rule  obtains  that  obtains  generally  in  the  United  States, 
and  it  has  been  decided  that  navigability  in  fact  is  the  proper  test.3 

/'.  What  CONSTITUTES  —  (i)  In  General.  — The  capability  of  use  by  the 
public  for  the  purposes  of  transportation  and  commerce,  rather  than  the 
extent  and  manner  of  that  use,  affords  the  true  criterion  of  the  navigability  of 
waters.  If  they  are  capable  in  their  natural  state  of  being  used  for  the  pur- 
poses of  commerce,  no  matter  in  what  mode  the  commerce  may  be  conducted, 
they  are  navigable  in  fact  and  become  in  law  public  highways.4 

Floatable  streams.  —  Streams  of  sufficient  capacity  to  float  logs  or  timber  to 
market  have  been  frequently  declared  to  be  navigable  in  fact.5  And  this  has 
been  said  to  be  true  though  at  some  particular  points  in  their  course  the  streams 
are  not  of  sufficient  capacity  to  float  logs  without  manual  aid  from  the  shore.6 

(2)  Natural  Navigability  Necessary.  —  Waters  to  be  navigable  must  be  so 
far  navigable  or  floatable  in  their  natural  state  and  in  their  ordinary  capacity 
as  to  be  of  public  use  in  the  transportation  of  property.  Waters  which  can 
be  made  navigable  or  floatable  only  by  artificial  means  are  not  public 
highways.* 

1.  People  v.  Jessup,  28  N.  Y.  App.  Div.  524; 
Stuart  v.  Clark,  2  Swan  (Tenn.)  9,  58  Am. 
Dec.  49.  And  see  infra,  this  title,  Rights  of 
Public. 

2.  See  the  title  Boundaries,  vol.  4,  p.  823. 

3.  Canada  Kule.  —  Gage  v.  Bates,  7  U.  C.  C. 
P.  116;  Dixson  v.  Snetsinger,  23  U.  C.  C.  P. 
235.  See  also  Reg.  v.  Meyers,  3  U.  C.  C.  P. 
305;  Whelan  v.  McLachlan,  16  U.  C.  C.  P.  102; 
Ross  v.  Portsmouth,  17  U.  C.  C.  P.  195;  Snure 
v.  Great  Western  R.  Co.,  13  U.  C.  Q.  B.  376; 
Aity.-Gen.  v.  Harrison,  12  Grant  Ch.  (U.  C.) 
466;  Rowe  v.  Titus,  6  N.  Bruns.  326;  Esson 
v.  McMaster,  3  N.  Brans.  501. 

4.  Capability  of  Use  for  Transportation.  —  The 
Montello,  20  Wall.  (U.  S.)  430.  To  the  same 
effect  are  Leovy  v.  U.  S.,  177  U.  S.  621,  re- 
versing 92  Fed.  Rep.  344;  Chisolm  v.  Caines, 
67  Fed.  Rep.  285;  Rhodes  v.  Otis,  33  Ala.  578, 
73  Am.  Dec.  439;  Walker  v.  Allen,  72  Ala. 
456;  Thunder  Bay  River  Booming  Co.  v. 
Speechly,  31  Mich.  336,  18  Am.  Rep.  184; 
Browne  v.  Scofield,  8  Barb.  (N.  Y.)  239;  People 
v.  Page,  39  N.  Y.  App.  Div.  no;  Hickok  v. 
Hine,  23  Ohio  St.  523,  13  Am.  Rep.  255;  Hey- 
ward  v.  Farmers'  Min.  Co.,  42  S.  Car.  138, 
46  Am.  St.  Rep.  702.  See  also  Munson  v. 
Hungerford,  6  Barb.  (N.  Y.)  265;  Curtis  v. 
Keesler,  14  Barb.  (N.  Y.)  511. 

Capacity  for  Use,  and  Not  Actual  Use,  De- 
termines.—  Carter  v.  Thurston,  58  N.  H.  104, 
42  Am.  Rep.  584  {explaining  Scott  v.  Willson, 
3  N.  H.  321];  Jones  v.  Johnson,  6  Tex.  Civ. 
App.  262;  Reg.  v.  Meyers,  3  U.  C.  C.  P.  345. 

Commerce  Must  Be  Valuable. —  Wethersfield 
v.  Humphrey,  20  Conn.  218.  See  also  Wood- 
man v.  Pitman,  79  Me.  456,  1  Am.  St.  Rep.  342. 

Waters  Navigable  for  Pleasure  Boating  Re- 
garded as  Navigable.  —  Ally. -Gen.  v.  Woods, 
10S  Mass.  436.  See  also  Miles  v.  Rose,  I 
Marsh  313,  5  Taunt.  705,  I  E.  C.  L.  240.  Com- 
pare Burroughs  v.  Whitwam,  59  Mich.  279. 

Temporary  Obstructions  Do  Not  Destroy  Naviga- 
bility. —  Atty.-Gen.  v.  Harrison,  12  Grant  Ch. 
(U.  C.)  466. 


Existence  of  Current  No  Test.  —  Turner  v.  Hol- 
land, 65  Mich.  453. 

5.  Floatable  Streams  Navigable  —  United 
States.  —  Heerman  v.  Beef  Slough  Mfg.,  eic, 
Co.,  8  Biss.  (U.  S.)  334,  1  Fed.  Rep.  145. 

Florida.  —  Sullivan  v.  Jernigan,  21  Fla.  264. 
Maine.  —  Berry  v.  Carle,  3  Me.  269;  Spring 
v.  Russell.  7  Me.  273;  Knox  v.  Chaloner,  42 
Me.  150;  Treat  v.  Lord,  42  Me.  552,  66  Am. 
Dec.  298;  Brown  v.  Black,  43  Me.  443;  Veazie 
v.  Dwinel,  50  Me.  479;  Lancey  v.  Clifford,  54 
Me.  487,  92  Am.  Dec.  561. 

Michigan.  —  Middleton  v.  Flat  River  Boom- 
ing Co.,  27  Mich.  533. 

New  Hampshire.  —  Thompson  v.  Androscog- 
gin River  Imp.  Co  ,  54  N.  H.  545;  Carter  v. 
Thurston,  58  N.  H.  104,  42  Am.  Rep.  584. 

New  York.  —  Bro  wne  v.  Scofield,  8  Barb. 
(N.  Y.)  239. 

North  Carolina.  —  Burke  County  v.  Catawba 
Lumber  Co.,  115  N.  Car.  590. 

Oregon.  —  Hallock  v.  Suitor,  37  Oregon  9. 
Pennsylvania.  —  Deddrick  v.  Wood,  15  Pa. 
St.  9;  Baker  v.  Lewis,  33  Pa.  St.  301,  75  Am. 
Dec.  598. 

Tennessee.  —  See  Stump  v.  McNairy,  5 
Humph.  (Tenn.)  363,  42  Am.  Dec.  437. 

Wisconsin .  —  Whisler  v.  Wilkinson,  22  Wis. 
572;  Sellers  v.  Union  Lumbering  Co.,  39  Wis. 
525;  Weatherby  v.  Meiklejohn,  56  Wis.  73; 
Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87 
Wis.  149. 

Canada.  —  Rowe  v.  Titus,  6  N.  Bruns.  326; 
Esson  v.  McMaster,  3  N.  Bruns.  501. 

See  also  infra,  this  tittle  Rights  of  Public. 
/nd  see  the  title  Boom  Companies,  vol.  4,  p. 
709. 

Must  Be   Floatable  for  Rafts   of  Lumber.  — 

American  River  Water  Co.  v.  Amsden,  6  Cal. 

443- 

6.  Olson  v.  Merrill,  42  Wis.  203.  See  also 
Brown  v.  Chadbourne,  31  Me.  9,  50  Am.  Dec. 
641;  Treat  v.  Lord,  42  Me.  556,  66  Am.  Dec. 
298. 

7.  Artificial  Navigability  Insufficient. — Holden 
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NAVIGABLE  WATERS. 


Actual  Navigability. 


(3)  Continuous  Navigability  Not  Necessary.  —  Waters  do  not  lose  their 
navigability  because  this  is  intercepted  by  falls  or  rapids,  when  above  and  below 
the  obstructions  such  waters  can  be  used  for  the  purposes  of  commerce.1  Nor 
is  it  necessary  that  a  stream,  in  order  to  be  navigable,  should  be  deep  enough 
in  all  portions  to  admit  of  the  passage  of  boats.3 

(4)  Continuing  Capacity  Not  Necessary.  — To  constitute  streams  navigable, 
it  is  not  necessary  that  they  should  be  capable  of  continuous  use  during  the 
whole  year  for  the  transportation  of  commerce.3  A  stream,  to  be  regarded 
as  navigable,  however,  must,  as  the  result  of  natural  causes,  be  capable  of 
valuable  floatage  or  other  navigation  periodically  during  the  year,  and  so  con- 
tinue long  enough  at  each  period  to  make  it  susceptible  of  beneficial  use  to 
the  public.4 

c  Proof  of  Navigability.  —  Actual  navigability  is  usually  a  question 
of  fact  to  be  decided  by  the  jury,5  and  the  burden  of  proof  is,  as  a  general 
rule,  upon  the  party  alleging  it.6    Courts  sometimes,  however,  take  judicial 


v.  Robinson  Mfg.  Co.,  65  Me.  2T5;  Wadsworth 
v.  Smith,  11  Me.  278,  26  Am.  Dec.  525;  Per- 
son v.  Rolfe,  76  Me.  385;  Moore  v.  Sanborne, 
2  Mich.  519,  59  Am.  Dec.  209;  Koopman  v. 
Blodgett,  70  Mich.  610,  14  Am.  St.  Rep.  527; 
Ten  Eyck  v.  Warwick,  75  Hun  (N.  Y.)  562; 
Jeremy  v.  Elvvell,  3  Ohio  Cir.  Dec.  186,  5  Ohio 
Cir.  Cl.  379;  Haines  Hall,  17  Oregon  180; 
Nutter  v.  Gallagher,  19  Oregon  375;  East  Ho- 
quiam  Boom,  etc.,  Co.  v.  Neeson,  20  Wash. 
142.  See  also  Bourke  v.  Davis,  44  Ch.  D.  110; 
Goodwill  v.  Police  Jury,  38  La.  Ann.  752; 
Thunder  Bay  River  Booming  Co.  v.  Speechly, 
31  Mich.  336,  18  Am.  Rep.  184;  Burroughs  v. 
Whitwam,  59  Mich.  279;  Thompson  v.  Andros- 
coggin River  Imp.  Co.,  54  N.  H.  545;  Morgan 
v.  King,  35  N.  Y.  459,  91  Am.  Dec.  58. 

1.  Waters  Navigable  though  Interrupted  by 
Falls. —  The  Montello,  20  Wall.  (U.  S.)  430; 
Spooner  v.  McConnell,  1  McLean  (U.  S.)  337; 
Matter  of  State  Reservation  Com'rs,  37  Hun 
(N.  Y.)  537,  16  Abb.  N.  Cas.  (N.  Y.)  159.  See 
also  Broadnax  v.  Baker,  94  N.  Car.  675,  55  Am. 
Rep.  633. 

2.  St.  Anthony  Falls  Water  Power  Co.  v.  St. 
Paul  Water  Com'rs,  168  U.  S.  349. 

3.  Perennial    Navigability   Not    Necessary  — 

Alabama.  — Walker  v.  Allen,  72  Ala.  456. 

Florida.  —  Bucki  v.  Cone,  25  Fla.  1. 

Maine.  —  Holden  v.  Robinson  Mfg.  Co.,  65 
Me.  216. 

Michigan.  —  Moore  v.  Sanborne,  2  Mich. 
526,  59  Am.  Dec.  209. 

Mississippi.  —  Smith  v.  Fonda,  64  Miss.  551. 

New  York.  —  Morgan  v.  King,  35  N.  Y.  454, 
91  Am.  Dec.  58. 

North  Carolina.  —  Burke  County  v.  Catawba 
Lumber  Co.,  115  N.  Car.  590. 

Ohio.  —  Hogg  v.  Zanesville  Canal,  etc.,  Co., 
5  Ohio  410. 

Oregon.  —  Shaw  v.  Oswego  Iron  Co.,  10 
Oregon  371,  45  Am.  Rep.  146;  Haines  v. 
Welch,  14  Oregon  319;  Haines  v.  Hall,  17 
Oregon  r6s ;  Nutter  v.  Gallagher,  19  Oregon 
375;  Hallock  v.  Suitor,  37  Oregon  9. 

West  Virginia.  —  Gaston  v.  Mace,  33  W.  Va. 
14,  25  Am.  St.  Rep.  848. 

Wisconsin.  — Olson  v.  Merrill,  42  Wis.  203. 

4.  United  States.  —  Toledo  Liberal  Shooting 
Co.  v.  Erie  Shooting  Club,  62  U.  S.  App.  644,  90 
Fed.  Rep.  680.  See  also  Niles  v.  Cedar  Point 
Club,  85  Fed.  Rep.  45,  54  U.  S.  App.  668. 

Alabama.  — Lewis  v.  Coffee  County,  77  Ala. 
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190,  54  Am.  Rep.  55;  Bayzer  v.  McMillan 
Mill  Co.,  105  Ala.  395,  53  Am.  St.  Rep.  133. 
See  also  Ellis  v.  Carey,  30  Ala.  725;  Rhodes  v. 
Otis,  33  Ala.  578,  73  Am.  Dec.  439. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  277. 

California. — Card  well  v.  Sacramento  County, 
79  Cal.  347. 

Illinois.  —  Hubbard  v.  Ball,  54  111.  no,  5 
Am.  Rep.  98. 

Kentucky.  —  Murray  v.  Preston,  (Ky.  1899) 
50  S.  W.  Rep.  1095,  21  Ky.  L.  Rep.  72. 

North  Carolina.  —  Burke  County  v.  Catawba 
Lumber  Co.,  115  N.  Car.  590;  Gwaltney  v. 
Scottish  Caroline  Timber,  etc.,  Co.,  in  N. 
Car.  547. 

Tennessee.  — Allison  v.  Davidson.  (Tenn.  Ch. 
1896)  39  S.  W.  Rep.  905. 

Washington. —  See  Watkins  v.  Dorris,  (Wash. 
1901)  64  Pac.  Rep.  840. 

Canada.  —  Whelan  v.  McLachlan,  16  U.  C. 
C.  P.  102. 

See  also  Munson  v.  Hungerford,  6  Barb.  (N. 
Y.)  265;  Curtis  v.  Keesler,  14  Barb.  (N.  Y.)  511. 
Compare  Hallock  v.  Suitor,  37  Oregon  9. 

5.  Question  of  Fact  —  United  States.  —  Healy 
v.  Joliet,  etc.,  R.  Co.,  116  U.  S.  191. 

Alabama. — Olive  v.  State,  86  Ala.  88;  Ala- 
bama Sipsey  River  Nav.  Co.  v.  Georgia  Pac. 
R.  Co.,  87  Ala.  154.  See  also  Peters  v.  New 
Orleans,  etc.,  R.  Co.,  56  Ala.  528.. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  277. 

Illinois.  —  Ligare  v.  Chicago,  etc.,  R.  Co., 
166  111  249. 

Maine.  —  Treat  v.  Lord,  42  Me.  552,  66  Am. 
Dec.  298. 

Mississippi .  —  Smith  v.  Fonda.  64  Miss.  551. 

New  York.  —  Morgan  v.  King,  35  N.  Y.  454. 
91  Am.  Dec.  58,  reversing  18  Barb.  (N.  Y.)  277. 

Oregon.  —  Felger  -j.  Robinson,  3  Oregon  455. 

Tennessee.  —  Southern  R.  Co.  v.  Ferguson, 
105  Tenn.  552. 

Texas.  —  Jones  v.  Johnson,  6  Tex.  Civ.  App. 
266. 

Copies  of  Maps  of  Surveys  as  Evidence.  —  State 

v.  Bell,  5  Port.  (Ala.)  365. 

6.  Burden  of  Proof.  —  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  439;  Morrison  v.  Coleman, 
87  Ala.  655;  Little  Rock,  etc.,  R.  Co.  v. 
Brooks,  39  Ark.  403,  43  Am.  Rep.  277;  Ligare 
v.  Chicago,  etc.,  R.  Co.,  166  111.  249. 

Tidal  Waters  Prima  Facie  Navigable.  —  Miles 
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Ownership. 


notice  ol  the  navigability  of  streams  and  other  waters.1 

II  Ownership  and  Control  1.  Ownership  —  a.  Open  Sea.  —  The  open 
sea  is  tin-  common  property  of  all  nations.  The  rights  of  any  nation  therein 
are  restricted  to  a  marginal  belt,  which  is  generally  regarded  as  extending  one 
marine  league.3 

/-.  Tidal  Lands  and  Waters  —  (i)  In  England.  —  Both  the  title  and 
the  dominion  of  the  sea,  and  of  rivers  and  arms  of  the  sea  where  the  tide 
ebbs  and  (lows,  and  of  all  the  lands  below  the  high-water  mark,  including 
both  the  shores  of  and  the  soil  under  such  waters,  are  in  England  vested  prima 
facie  in  the  crown  for  the  public  benefit.3 

(2)  In  United  States  —  (a)  in  Organized  states.  —  The  title  and  dominion  of 
tidal  waters  and  lands  are,  in  the  United  States,  prima  facie  vested  in  the  sev- 
eral states  abutting  thereon,  subject  to  the  rights  surrendered  by  the  states 
in  the  Constitution,  rather  than  in  the  general  government  or  in  individuals, 
and  the  title  and  dominion  of  the  original  thirteen  states  and  of  states  since 
admitted  are  the  same.  As  a  general  rule,  the  title  of  the  states  is  regarded 
as  vested  in  them  for  the  public  benefit,  and,  as  will  be  seen  hereafter,  is  not 
subject  to  absolute  disposition.4 


v.  Rose,  1  Marsh  313,  5  Taunt.  705,  I  E.  C.  L. 
240;  Murphy  v.  Ryan,  Ir.  R.  2  C.  L.  143,  16 
W.  R.  678;  Rhodes  v.  Otis,  33  Ala.  578,  73 
Am.  Dec.  439;  Walker  v.  Allen,  72  Ala.  456; 
Sullivan  v.  Spotswood,  82  Ala.  163. 

Nontidal  Waters  Prima  Facie  Nonnavigable,  — 
Rhodes  v.  Otis,  33  Ala.  578,  73  Am.  Dec.  439; 
Walker  v.  Allen,  72  Ala.  456;  Alabama  Sipsey 
River  Nav.  Co.  v.  Georgia  Pac.  R.  Co..  87 
Ala.  154;  Morrison  v.  Coleman,  87  Ala.  655. 

Not  Being  Meandered  by  Government  Surveyors 
Evidence  of  Nonnavigability.  —  Walker  v.  Allen, 
72  Ala.  456;  Olive  v.  State,  86  Ala.  88;  Morri- 
son v.  Coleman,  87  Ala.  655;  Ross  v.  Faust,  54 
Ind.  471,  23  Am.  Rep.  655;  Clute  v.  Briggs,  22 
Wis.  607.  See  also  Ellis  v.  Carey,  30  Ala.  725; 
Alabama  Sipsey  River  Nav.  Co.  v.  Georgia 
Pac.  R.  Co.,  87  Ala.  154;  Peters  v.  New  Or- 
leans, etc.,  R.  Co.,  56  Ala.  528;  Jones  v.  Petti- 
bone,  2  Wis.  308. 

1.  See  the  title  Judicial  Notice,  vol.  17,  p. 
905.  . 

2.  See  the  titles  Admiralty  Jurisdiction, 
vol.  1,  p.  649;  International  Law,  vol.-  16, 
p.  1132. 

3.  Ownership  of  Tidal  Waters  —  Rule  in  Eng- 
land.—  River  Banne's  Case.  Davies  152;  Rex 
r.  Smith,  2  Dougl.  441;  Atty.-Gen.  v.  Cham- 
bers, 4  De  G.  M.  &  G.  206;  Atty.-Gen.  v.  Par- 
meter,  10  Price  378;  Atty.-Gen.  v.  Emerson, 
(1891)  A.  C.  649;  Malcomson  v.  O'Dea,  10  H. 
L.  Cas.  593;  Atty.-Gen.  v.  Johnson,  2  Wils. 
Ch.  87;  Gann  v.  Free  Fisheries,  etc.,  Co.,  11 
H.  L.  Cas.  192,  11  C.  B.  N.  S.  387,  103  E.  C.  L. 
387,  13  C.  B.  N.  S.  853,  106  E.  C.  L.  853,  19  C. 
B.  N.  S.  803,  115  E.  C.  L.  803,  12  L.  T.  N.  S. 
150,  13  W.  R.  589;  Kirby  v.  Gibs,  2  Keb. 
294. 

4.  Rule  in  United  States  —  United  States. — 
Martin  v.  Waddell,  16  Pet.  (U.  S.)  367;  Pollard 
v.  Hagan,  3  How.  (U.  S.)  212;  Howard  v. 
Ingersoll,  13  How.  (U.  S.)  391;  Smith  v.  Mary- 
land, 18  How.  (U.  S.)  71;  Mumford  v.  Ward- 
well,  6  Wall.  (U.  S.)  423;  Weber  v.  Harbor 
Com'rs.  18  Wall.  (U.  S.)  57;  Barney  v.  Keokuk, 
94  U.  S.  324;  McCready  v.  Virginia,  94  U.  S. 
391;  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U.  S. 
387;  Shively  v.  Bowlby,  152  U.  S.  1;  Morris 
v.  U.  S.,  174  U.  S.  196;  Bennett  v.  Boggs, 


Baldw.  (U.  S.)  76;  Coburn  v.  San  Mateo 
County,  75  Fed.  Rep.  520;  Mission  Rock  Co. 
v.  U.  S.,  (C.  C.  A.)  109  Fed.  Rep.  763.  See 
also  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed. 
Rep.  421. 

Alabama.  —  Mobile  v  Eslava,  9  Port.  (Ala.) 
577.  33  Am.  Dec.  325;  Boulo  v.  New  Orleans, 
etc.,  R.  Co.,  55  Ala.  480 

California. —  Coburn  v.  Ames,  52  Cal.  385, 
28  Am.  Rep.  634;  Long  Beach  Land,  etc.,  Co. 
v.  Richardson,  70  Cal.  206;  Heckman  v.  Swett, 
99  Cal.  303;  Oakland  v.  Oakland  Water  Front 
Co.,  118  Cal.  160. 

Connecticut.  —  Pitkin  v.  Olmstead,  1  Root 
(Conn.)  217;  Chapman  v.  Kimball,  9  Conn.  40, 
21  Am.  Dec.  707;  Hollister  v.  Union  Co.,  9 
Conn.  443,  25  Am.  Dec.  36;  Simons  v.  French, 
25  Conn.  346. 

Florida.  —  State  v.  Black  River  Phosphate 
Co.,  32  Fla.  82. 

Georgia.  —  Jones  v.  Oemler,  110  Ga.  202. 
Maine.  —  Houlton  v.  Libbey,  37  Me.  472,  59 
Am.  Dec.  57. 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  53 ;  Weston  v.  Sampson,  8  Cush.  (Mass.) 
347,  54  Am.  Dec.  764;  Dunham  v.  Lamphere, 
3  Gray  (Mass.)  268. 

New  Hampshire.  —  Clement  v.  Burns,  43  N. 
H.  609;  Connecticut  River  Lumber  Co.  v. 
Alcott  Falls  Co.,  65  N.  H.  387. 

New  Jersey.  —  Stevens  v.  Paterson,  etc.,  R. 
Co.,  34  N.  J.  L.  532,  3  Am.  Rep.  269;  Wooley  v. 
Campbell,  37  N.  J.  L.  168;  State  v.  Jersey  City, 
42  N.  J.  L.  349;  Grey  v.  Paterson,  58  N.  J. 
Eq.  1.  See  also  Atty.-Gen.  v.  Stevens,  1  N. 
J.  Eq.  369,  22  Am.  Dec.  526;  Gough  v.  Bell,  21 
N.  J.  L.  156,  22  N.  J.  L.  441,  23  N.  J.  L.  624. 

New  York.  —  People  v.  Tibbetts,  19  N.  Y. 
523;  People  v.  New  York,  etc..  Ferry  Co.,  68 
N.  Y.  71,  7  Hun  (N.  Y.)  105,  49  How.  Pr.  (N. 
Y.)  511;  Saunders  v.  New  York  Cent.  R.  Co., 
144  N.  Y.  75,  43  Am.  St.  Rep.  729,  modifying 
■ji  Hun  (N.  Y.)  162;  Coxe  v.  State,  144  N.  Y. 
396;  People  v.  Woodruff,  159  N.  Y.  536,  30 
N.  Y.  App.  Div.  43,  54  N.  Y.  App.  Div.  1; 
Hodges  v.  Perine,  24  Hun  (N.  Y.)  516:  Hudson 
River  R.  Co.  v.  Loeb.  7  Robt.  (N.  Y.)  418. 

North  Carolina.  —  Ward  v.  Willis,  6  Jones 
L.  (51  N.  Car.)  185,  72  Am.  Dec.  570.    See  also 
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(b)  In  Other  Territory.  —  Upon  the  acquisition  of  territory  by  the  United 
States,  whether  by  cession  or  treaty  or  otherwise,  the  title  and  dominion  of 
tidal  lands  and  waters  pass  to  the  United  States  for  the  benefit  of  the  whole 
people  and  in  trust  for  the  several  states  to  be  ultimately  created  out  of  the 
ten^ory.*  But  this  doctrine  does  not  apply  to  lands  which  have  been  granted 
to  other  parties  before  the  acquisition  of  the  territory  by  the  United  States, 
or  which  are  subject  to  trusts  that  would  require  their  disposition  in  some 
other  way.2  It  seems  that  Congress  has  the  power,  whenever  it  may  become 
necessary  and  proper  to  do  so,  to  make  grants  of  lands  below  high-water  mark 
of  tidal  waters  in  any  territory  of  the  United  States.3 

c.  NONTIDAL  Waters.  —  Under  other  titles  in  this  work  may  be  found 
a  discussion  of  the  question  of  the  ownership  of  nontidal  navigable  waters, 
their  banks,  and  the  soil  beneath  them. 

In  the  United  .states  the  decisions  are  by  no  means  uniform.4 

In  England,  since  only  such  streams  or  parts  thereof  as  are  subject  to  the  ebb 
and  flow  of  the  tide  are  regarded  as  navigable,  all  nontidal  streams  and  the 
soil  under  them  are  private  property.5 

in  Canada  it  has  been  decided  that  the  river  St.  Lawrence  and  the  great 
chain  of  lakes  in  its  course,  from  its  source  to  the  sea,  are  public  navigable 


Wool  v.  Saunders,  108  N.  Car.  729;  Wool  v. 
Edenton,  117  N.  Car.  r. 

Oregon.  —  Parker  v.  Taylor,  7  Oregon  435. 
See  also  Parker  v.  West  Coast  Packing  Co.,  17 
Oregon  510. 

Rhode  Island.  —  Providence  Steam-Engine 
Co.  v.  Providence,  etc.,  Steamship  Co.,  12  R. 
I.  348,  34  Am.  Rep.  652;  Gerhard- v.  Seekonk 
River  Bridge  Com'rs,  15  R.  I.  334;  Allen  v. 
Allen,  19  R.  I.  114,  61  Am.  St.  Rep.  738; 
Walsh  v.  Hopkins,  22  R.  I.  418. 

South  Carolina.  —  State  v.  Pacific  Guano  Co., 
22  S.  Car.  50. 

Texas.  —  See  Rosborough  v.  Picton,  12  Tex. 
Civ.  App.  113. 

Virginia.  —  Home  v.  Richards,  4  Call  (Va.) 
441;  Norfolk  v.  Cooke,  27  Grait.  (Va.)  430; 
McCready  v.  Com.,  27  Grait.  (Va.)  985. 

Washington.  —  Allen  v.  Forrest.  8  Wash. 
700;  Lownsdale  v.  Gray's  Harbor  Boom  Co., 
21  Wash.  542. 

And  see  the  title  Boundaries,  vol.  4,  p.  819. 

As  to  ihe  nature  of  the  title  see  infra,  this 
title,  Grants  of  Shores  or  Lands  under  Water. 

1.  Territorial  Tidal  Waters.  —  Knight  v.  U. 
S.  Land  Assoc.,  142  U.  S.  161;  Shively  v. 
Bowlby,  152  U.  S.  1. 

2.  Coburn  v.  San  Mateo  County,  75  Fed. 
Rep.  520.  See  also  San  Francisco  v.  Le  Roy. 
138  U.  S.  656. 

3.  Shively  v.  Bowlby,  152  U.  S.  1;  Carroll  v. 
Price,  81  Fed.  Rep.  137.  See  also  Goodtitle  v. 
Kibbe,  9  Hoiv.  (U.  S.)  471;  Mann  v.  Tacoma 
Land  Co.,  153  U.  S.  273. 

4.  Ownership  of  Nontidal  Waters,  etc.  —  United 
States  Rule.  —  See  the  titles  Boundaries,  vol. 
4,  p.  822  ct  seq.;  Islands,  vol.  17,  p.  530;  Lakes 
and  Ponds,  vol.  18,  p.  130.  See  also  the  fol- 
lowing cases: 

United  States.  —  Gibson  v.  U.  S.,  166  U.  S. 
269;  Niles  v.  Cedar  Point  Club,  (C.  C.  A.)  85 
Fed.  Rep.  45;  Scranton  v.  Wheeler.  (C.  C.  A.) 
57  Fed.  Rep.  803. 

Alabama.  —  Williams  v.  Glover,  66  Ala.  189. 

Arkansas.  —  Wallace  v.  Driver,  61  Ark.  429. 

Florida.  —  State  v.  Black  River  Phosphate 
Co.,  27  Fla.  276. 


Illinois. — Chicago  v.  Van  Ingen,  152  111. 
624,  43  Am.  St.  Rep.  285;  Nauman  v.  Buich, 
91  111.  App.  48. 

Iowa.  —  Rood  v.  Wallace,  109  Iowa  5. 
Louisiana.  —  Mathis  v.  Board  of  Assessors, 
46  La.  Ann.  1570. 

Michigan. — Grand  Rapids  v.  Powers,  89 
Mich.  94,  28  Am.  St.  Rep.  276;  Grand  Rapids 
Ice,  etc.,  Co.  v.  South  Grand  Rapids  Ice,  etc., 
Co.,  102  Mich.  227,  47  Am.  St.  Rep.  516. 

Minnesota.  —  Bradshaw  v.  Duluth  Imperial 
Mill  Co.,  52  Minn.  59;  Lamprey  v.  State,  52 
Minn.  181,  38  Am.  St.  Rep.  541. 

Missouri.  —  Perkins  v.  Adams,  132  Mo.  131; 
Cooley  v.  Golden,  117  Mo.  33,  affirming  52  Mo. 
App.  229. 

Montana.  —  Gibson  v.  Kelly,  15  Mont.  417. 
New  Jersey.  —  See  Grey  v.  Paterson,  60  N. 
J.  Eq/385. 

New  York.  —  People  v.  Page,  39  N.  Y.  App. 
Div.  no. 

'North  Carolina. — State  v.  Narrows  Island 
Club,  100  N.  Car.  477,  6  Am.  St.  Rep.  618. 

Ohio.  —  Pollock  v.  Cleveland  Ship  Bldg.  Co., 
2  Ohio  Dec.  305;  Gavvn  v.  Wilson,  9  Ohio  Dec. 
683,  7  Ohio  N.  P.  33. 

Tennessee.  —  Goodwin  v.  Thompson,  15  Lea 
(Tenn.)  209,  54  Am.  Rep.  410. 

Texas.  —  Austin  v.  Hall,  93  Tex.  591. 
Washington.  —  Watkins    v.    Dorris,  (Wash. 
1901)  64  Pac.  Rep.  840. 

Wisconsin.  —  Mendota  Club  v.  Anderson, 
101  Wis.  479;  Illinois  Steel  Co.  v.  Bilot,  109 
Wis.  418. 

6.  English  Rule.  —  River  Banne's  Case, 
Davies  152;  Dovaston  v.  Payne,  2  Smith  Lead. 
Cas.  187,  note;  Ewing  v.  Colquhoun,  2  App. 
Cas.  839;  Hargreaves  v.  Diddams,  L.  R.  10 
Q.  B.  582.  See  also  Wright  71.  Howard,  1  Sim. 
&  St.  203;  Micklethwait  v.  Newlay  Bridge  Co., 
33  Ch.  D.  133;  Marshall  v.  Ullesvvater  Steam 
Nav.  Co.,  3  B.  &  S.  742,  113  E.  C.  L.  742; 
Grant  v.  Local  Board,  L.  R.  4  Q.  B.  9;  Bris- 
tow  v.  Cormican,  3  App.  Cas.  641;  Bickett  v. 
Morris,  L.  R.  1  H.  L.  Sc.  47.  And  see  the 
titles  Boundaries,  voL  4,  p.  828;  Lakes  and 
Ponds,  vol.  18,  p.  130. 
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waters,  and  that  the  title  to  the  soil  under  these  waters  is  not  vested,  under 
the  rule  of  common  law,  ad  medium  filum  aqua  in  the  riparian  proprietors, 
but  is  vested  in  the  crown  for  the  use,  benefit,  and  enjoyment  of  the  public.1 
2.  Control  —  a.  In  England.  —  The  right  to  legislate  as  to  waters,  both 
navigable  and  nonnavigable,  is  in  England  vested  in  Parliament,  which,  in  the 
exert  ise  of  this  right,  has  in  many  cases  transferred  its  power  of  control  and 
improvement  to  a  board  of  conservators  created  by  special  act  for  each 
particular  river.* 

In  UNITED  States — (i)  By  Congress.  —  The  power  conferred  by  the 
Constitution  of  the  United  States  upon  Congress  "  to  regulate  commerce  "  3 
comprehends  the  control  for  that  purpose,  and  to  the  extent  necessary,  of  all 
the  navigable  waters  of  the  United  States  which  are  accessible  from  a  state 
other  than  those  in  which  they  lie.  For  this  purpose  they  are  the  public  prop- 
erty of  the  nation,  and  subject  to  all  the  requisite  legislation  by  Congress. 
This  necessarily  includes  the  power  to  keep  such  waters  open  and  free  from 
any  obstruction  to  their  navigation  interposed  by  the  states  or  otherwise;  to 
remove  such  obstructions  where  they  exist,  and  to  provide,  by  such  sanctions 
as  they  may  deem  proper,  against  the  occurrence  of  the  evil  and  for  the  pun- 
ishment of  the  offenders.  For  these  purposes  Congress  possesses  all  the 
powers  which  existed  in  the  states  before  the  adoption  of  the  national  consti- 
tution.4 Waters,  to  be  navigable  in  this  sense,  must  form  in  their  ordinary 
condition,  by  themselves  or  by  uniting  with  other  waters,  a  continued  highway 
over  which  commerce  is  or  may  be  carried  on  with  other  states  or  foreign 
countries  in  the  customary  mode  in  which  such  commerce  is  conducted  by 
water;*  and  if  waters  can  be  used  only  for  the  transportation  of  persons  and 
property  between  different  places  in  the  same  state,  they  are  not  subject  to  the 
Control  of  Congress.6  Congress  has  the  power  to  prohibit  the  doing  of  any- 
thing, in  any  place  or  manner,  which  tends  to  destroy  the  navigable  capacity 
of  one  of  the  navigable  waters  of  the  United  States;  and  should  a  state,  even 
at  a  place  above  the  limits  of  navigability,  by  appropriation  for  any  domestic 
purposes,  diminish  the  volume  of  waters  which,  flowing  into  a  river,  make  it 


1.  Canada  Rule.  —  Reg.  v.  Moss,  26  Can. 
Sup.  Ct.  322;  Dixson  v.  Snetsinger,  23  U.  C. 
C.  P.  235. 

2.  Controlled  by  Parliament.  —  Conservators 
v.  Port  Sanitary  Authority,  (1804)  1  Q.  B.  647; 
Conservators  v.  Smeed,  (1897)  2  Q.  B.  334; 
Hargreaves  v.  Diddams,  L.  R.  10  Q.  B. 
582;  Mussett  v.  Burch,  35  L.  T.  N.  S.  486; 
Conservators  v.  Button,  6  App.  Cas.  685;  Dor- 
mont  v.  Furness  R.  Co.,  11  Q.  B.  D.  496;  The 
Snark,  (1900)  P.  108,  82  L.  T.  N.  S.  42,  48  W. 
R.  279,  69  L.  J.  P.  41.  See  also  Rex  v.  Navi- 
gation Com'rs,  5  Ad.  &  El.  804,  31  E.  C.  L. 
443;  Partheriche  v.  Mason,  2  Chit.  658,  18  E. 
C.  L.  446;  Rex  v.  River  Weaver  Nav.,  7  B.  & 
C.  70,  note  c. 

3.  Const.  U.  S.,  art.  I,  §  8,  cl.  3. 

4.  Power  of  Congress  over  Navigable  Waters  — 
United  States.  —  Gilman  v.  Philadelphia,  3 
Wall.  (U.  S.)  713,  per  Swayne,  J.  And  to  the 
same  effect  are:  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.)  1;  Willson  v.  Black  Bird  Creek  Marsh 
Co.,  2  Pet.  (U.  S.)  245;  South  Carolina  v. 
Georgia,  93  U.  S.  4;  Wisconsin  v.  Duluth,  96 
U.  S.  379;  Newport,  etc.,  Bridge  Co.  v.  (J.  S., 
105  U.  S.  470;  Miller  v.  New  York,  109  U.  S. 
385;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  ig6;  New  York,  etc.,  R.  Co.  v.  New 
York,  165  U.  S.  628;  Lake  Shore,  etc.,  R.  Co. 
v.  Ohio,  165  U.  S.  365;  Gibson  v.  U.  S.,  166  U. 
S.  269;  Texarkana,  etc.,  R.  Co.  v.  Parsons, 


(C.  C.  A.)  74  Fed.  Rep.  408;  U.  S.  v.  Moline, 
82  Fed.  Rep.  592;  U.  S.  v.  North  Bloomfield 
Gravel  Min.  Co.,  81  Fed.  Rep.  243,  88  Fed. 
Rep.  664;  U.  S.  v.  Romard,  89  Fed.  Rep.  156; 
Jaycox  v.  U.  S.,  (C.  C.  A.)  107  Fed.  Rep.  938; 
Randall  v.  U.  S.,  (C.  C.  A.)  107  Fed.  Rep. 
935;  Rogers  v.  Cincinnati,  5  McLean  (U.  S.) 
337.  See  also  The  Bright  Star,  1  Woolw. 
(U.  S.)  266;  Passenger  Cases,  7  How.  (U.  S.) 
283;  Kaukauna  Water  Power  Co.  v.  Green 
Bay,  etc.,  Canal  Co.,  142  U.  S.  254,  affirming 
70  Wis.  635;  Green  Bay,  etc.,  Canal  Co.  v. 
Patten  Paper  Co.,  172  U.  S.  58. 

Indiana.  —  Neaderhouser  v.  State,  28  Ind. 
257. 

New  York.  —  Benner  v.  Atlantic  Dredging 
Co.,  134  N.  Y.  156,  30  Am.  St.  Rep. 
649;  Coonley  v.  Albany,  57  Hun  (N.  Y.) 
327. 

And  see  the  title  Interstate  Commerce,  vol. 
17.  P-  5o. 

5.  Navigable  Waters  of  United  States  Denned. 

—  The  Daniel  Ball,  10  Wall.  (U.  S.)  557;  Miller 
v.  New  York,  109  U.  S.  395;  Egan  v.  Hart,  165 
U.  S.  188,  affirming  45  La.  Ann.  1358;  Com. 
v.  King,  150  Mass.  221;  Leovy  v.  U.  S.,  177 
U.  S.  621,  reversing  92  Fed.  Rep.  344.  And 
see  supra,  this  title,  Tests  of  Navigability. 

6.  The  Montello,  11  Wall.  (U.  S.)  411,  20 
Wall.  (U.  S.)  430;  Veazie  v.  Moor,  14  How.  (U. 
S.)  568;  Com.  v.  King,  150  Mass.  221. 
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a  navigable  stream,  to  such  an  extent  as  to  destroy  its  navigability,  undoubt- 
edly the  jurisdiction  of  the  national  government  would  arise,  and  its  power  to 
restrict  such  appropriation  would  be  unquestioned.1 

Adjacent  Shore  and  Submerged  Soil.  —  Although  the  title  to  the  shore  and  sub- 
merged soil  of  navigable  waters  is  in  the  various  states  and  individual  owners 
under  them,'  it  is  always  subject  to  the  servitude,  in  respect  to  navigation, 
created  in  favor  of  the  federal  government  by  the  Constitution,  and  Congress 
may  take  such  shore  or  soil  for  the  purposes  of  navigation  without  compen- 
sation.2 

Obstructions.  —  Elsewhere  in  this  work  will  be  found  detailed  discussions 
concerning  the  respective  rights  and  powers  of  the  general  government  and  of 
the  states  as  to  booms,  bridges,  canals,  dams,  ferries,  fisheries,  highways,  and 
wharves,3  when  constructed  or  operated  in  or  over  navigable  waters  or  when 
authority  for  their  construction  or  operation  is  sought.  It  will  suffice  to  say 
here  that  Congress  has  full  power  to  determine  what  structures  are  obstruc- 
tions to  navigation,  and  to  provide  for  their  removal,  even  though  they  were 
authorized  by  the  state  wherein  they  were  erected  ;  *  but  the  right  of  Congress 
to  remove  an  obstruction  does  not  exempt  the  government  of  the  United 
States  from  the  duty  of  making  just  compensation  for  such  property  rights  as 
are  taken.5 

(2)  By  States  —  (a)  In  General. — ■  Except  So  Far  as  Congress  May  See  Fit  to  Interfere  for 
the  regulation  of  commerce,  each  state  has  exclusive  jurisdiction  over  the 
navigable  waters  lying  within  its  territorial  limits,  and  may  pass  such  laws 
regulating  their  use  as  it  may  deem  wise.  Until  Congress  acts  upon  the 
subject,  a  state  has  plenary  power  over  navigable  waters  which  are  entirely 
within  its  confines,  although  connecting  with  waters  beyond  its  boundaries.6 


1.  Control  Extends  Beyond  Navigable  Portion. 

—  U.  S.  v.  Rio  Grande  Dam.,  etc.,  Co.,  19  U. 
S.  Sup.  Ct.  Rep.  770,  reversing  9  N.  Mex.  292. 

2.  Right  to  Take  Shore  or  Submerged  Soil.  — ■ 
Gibson  v.  U.  S.,  166  U.  S.  269;  Hawkins  Point 
Light-House  Case,  39  Fed.  Rep.  77;  Hill  v. 
U.  S.,  39  Fed.  Rep.  172;  Scranton  v.  Wheeler, 
(C.  C.  A.)  57  Fed.  Rep.  803,  113  Mich.  565. 
See  also  Jencks  v.  Miller,  (Supm.  Ct.  Spec. 
T.)  17  Misc.  (N.  Y.)  461. 

3.  See  the  titles  Boom  Companies,  vol.  4,  p. 
707;  Bridges,  vol.  4,  p.  918;  Canals,  vol.  5,  p. 
in;  Dams,  vol.  8,  p.  699;  Ferries,  vol.  12, 
p.  1086;  Fish  and  Fisheries,  vol.  13,  p.  554; 
Highways,  vol.  15,  p.  343;  Wharves  and 
Wharfingers. 

4.  Power  to  Remove  Obstructions.  —  U.  S.  v. 
Moiine,  82  Fed.  Rep.  592;  U.  S.  v.  North 
Bloomfield  Gravel  Min.  Co.,  81  Fed.  Rep.  243, 
88  Fed.  Rep.  664. 

5.  Compensation  for  Removing  Structures.  — 
Monongahela  N'av.  Co.  v.  U.  S.,  148  U.  S.  312; 
U.  S.  v.  Moiine,  82  Fed.  Rep.  592.  See  also 
Avery  v.  Fox,  1  Abb.  (U.  S.)  246.  And  see  the 
title  Eminent  Domain,  vol.  10,  p.  1080. 

Entitled  to  Compensation  for  Franchise.  — 
Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S.  312. 

6.  Power  of  States  over  Navigable  Waters  — 
United  States .  —  Willson  v.  Black  Bird  Creek 
Marsh  Co.,  2  Pet.  (U.  S.)  245;  Lake  Shore,  etc., 
R.  Co.  v.  Ohio,  165  U.  S.  365;  U.  S.  *.  Belling- 
ham  Bay  Bocm  Co.,  176  U.  S.  211,  reversing  81 
Fed.  Rep.  658;  Ormerod  v.  New  York,  etc.,  R. 
Co.,  13  Fed.  Rep.  370,  21  Blatchf.  (U.  S.)  106; 
Leovy  v.  U.  S.,  177  U.  S.  621,  reversing  92 
Fed.  Rep.  344;  U.  S.  v.  Mississippi,  etc.,  Boom 
Co.,  i  McCrary  (U.  S.)  601;  U.  S.  v.  Bain,  3 
Hughes  (U.  S.)  593;  The  W.  H.  Beaman,  45 

21  C.  of  L. — 28 


Fed.  Rep.  125.  See  also  Chicago,  etc.,  R.  Co. 
v.  Fuller,  17  Wall.  (U.  S.I  560. 

California.  —  Gunter  v.  Geary,  I  Cal.  462; 
Eldridge  v.  Cowell,  4  Cal.  80;  People  v.  Wil- 
liams, 64  Cal.  498;  Payne  v.  English,  79  Cal. 
540. 

Connecticut.  —  Groton  v.  Hurlburt.  22  Conn. 
178. 

Delaware.  —  Bailey  v.  Philadelphia,  etc.,  R. 
Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec.  593. 

Illinois.  —  Elgin  v.  Elgin  Hydraulic  Co.,  85 
111.  App.  182;  Chicago  v.  McGinn,  51  111.  266, 
2  Am.  Rep.  295. 

Indiana.  —  Depew  v.  Wabash,  etc.,  Canal,  5 
lnd.  8;  St.  Joseph  County  v.  Pidge,  5  Ind.  13; 
Cox  v.  State,  3  Blackf.  (Ind.)  193. 

Iowa.  —  See  Ingraham  v.  Chicago,  etc.,  R. 
Co.,  34  Iowa  249. 

Kentucky.  —  See  Robertson  v.  Com.,  101  Ky. 
285. 

Maine.  —  Parker  v.  Cutler  Milldam  Co.,  20 
Me.  353,  37  Am.  Dec.  56. 

Maryland.  —  Talbot  County  v.  Queen  Anne's 
County,  50  Md.  245. 

Minnesota.  —  See  St.  Paul  v.  Chicago,  etc., 
R.  Co.,  63  Minn.  330. 

Mississippi .  —  Homochitto  River  v.  Withers, 
29  Miss.  21,  64  Am.  Dec.  126. 

Missouri.  — Swearingen  v.  Steamboat  Lynx, 
13  Mo.  519. 

New  Jersey.  —  Lister  v.  Newark  Plank  Road 
Co.,  36  N.  J.  Eq.  478;  American  Dock,  etc., 
Co.  v.  Public  Schools  Trustees,  39  N.  J.  Eq. 
409. 

New  York.  —  Livingston  v.  Van  Ingen,  9 
Johns.  (N.  Y.)  507;  Bedlow  v.  New  York  Float- 
ing Dry  Dock  Co.,  112  N.  Y.  263;  Delaware, 
etc..  Canal  Co.  v.  Lawrence,  2  Hun  (N.  Y.) 
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Upon  tho  Admission  of  a  State  into  the  Union  such  state  becomes  vested  with  all  the 

rights,  sovereignty,  and  jurisdiction  in  and  over  the  navigable  waters,  and  the 
soils  under  them,  which  were  possessed  by  the  original  states  after  the  adoption 
ol  the  Constitution  of  the  United  States ;  1  and  a  provision  in  an  act  admitting 
a  state  into  the  Union,  or  in  a  state  constitution,  that  all  navigable  waters  in 
such  state  shall  be  public  highways  and  forever  free,  does  not  restrict  the 
power  of  the  state  over  the  navigable  waters  within  its  limits.  Such  a  pro- 
vision does  not  refer  to  physical  obstructions  of  navigable  waters,  but  to 
political  regulations  which  would  hamper  the  freedom  of  commerce.* 

The  Fact  that  Congress  Has  Made  Appropriations  for  the  improvement  of  certain 

navigable  waters  does  not  constitute  such  an  assumption  of  control  over  them 
as  to  prevent  the  state  within  which  they  are  from  legislating  upon  the 
subject.3 

And  when  a  City  is  Made  a  Port  of  Entry  Congress  does  not  thereby  assume  to 
regulate  its  harbor  or  detract  from  the  sovereign  rights  previously  exercised 
by  the  state  over  its  public  waters.4 

in  New  York  the  title  to  and  sovereignty  over  certain  waters  and  the  lands  under 
them  have  been  decided  to  be  vested  in  certain  towns  by  pre-Revolutionary 
charters,  confirmed  by  subsequent  legislation,  and  such  towns  have  the  power 
generally  vested  in  the  state.5 

Concurrent  Control.  —  When  two  states  have,  under  their  respective  constitu- 
tions, concurrent  control  of  navigable  waters  forming  the  boundary  between 
them,  either  state  may,  in  aid  of  navigation,  assume  or  authorize  the  assump- 
tion of  reasonable  occupancy,  possession,  or  control  of  portions  of  such  navi- 
gable waters,  provided  the  same  is  reasonably  consistent  with  similar  occupancy, 
possession,  and  control  which  may  be  assumed  or  authorized  by  such  other 
state.6 

(b)  Improvements  —  aa.  In  General.  —  A  state  may  provide  for  the  improve- 


163;  Pilot  Com'rs  v.  Pidgeon,  23  Hun  (N.  Y.) 
346;  Hoeft  v.  Seaman,  38  N.  Y.  Super.  Ct.  62; 
HempsteaJ  v.  New  York,  52  N.  Y.  App.  Div. 
182. 

North  Carolina.  — State  v.  White  Oak  River 
Corp.,  in  N.  Car.  661.  See  also  Woodhouse 
v.  Cain,  95  N.  Car.  113. 

Ohio.  —  Muskingum  County  v.  Board  of 
Public  Works,  39  Ohio  St.  628. 

Pennsylvania.  —  Craig  v.  Kline,  65  Pa.  St. 
399,  3  Am.  Rep.  636. 

Tennessee.  —  Southern  R.  Co.  v.  Ferguson, 
105  Tenn.  552. 

Texas.  —  Selman  v.  Wolfe,  27  Tex.  68. 

Washington.  —  State  v.  Bridges,  22  Wash.  98. 

Control  of  Banks  of  Rivers  Delegated  to  Munici- 
pality. —  Sweeney  v.  Shakspeare,  42  La.  Ann. 
614.  21  Am.  St.  Rep  400. 

1.  Right  of  States  Admitted  into  Union.  —  Pol- 
lard v.  Hagan,  3  How  (U.  S.)  212;  Escanaba, 
etc.,  Transp.  Co.  v.  Chicago,  107  U.  S.  678; 
Willamette  Iron  Bridge  Co.  v.  Hatch,  125  U. 
S.  1;  Lux  v.  Haggin,  69  Cal.  255. 

2.  Effect  of  Provision  Declaring  Waters  Public 
Highways — United  States.  —  Pennsylvania  v. 
Wheeling,  etc.,  Bridge  Co.,  13  How.  (U.  S.) 
519;  Withers  v.  Buckley,  20  How.  (U.  S.)  84; 
Huse  v.  Glover,  119  U.  S.  543;  Sands  v.  Man- 
istee River  Imp.  Co.,  123  U.  S.  288;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  121;  LJ.  S.  1; 
St.  Anthony  Falls  Waler  Power  Co.  v.  St. 
Paul  Water  Com'rs,  168  U.  S.  349;  Palmer  v. 
Cuyahoga  County,  3  McLean  (U.  S.)  226; 
Cardwell  v.  American  River  Bridge  Co.,  19 
Fed.  Rep.  562,   113  U.  S.  205;  Scheurer  v. 


Columbia  St.  Bridge  Co.,  27  Fed.  Rep.  172; 
Pacific  Gas  Imp.  Co.  v.  Ellen,  64  Fed.  Rep. 
421.  Compare  U.  S.  v.  New  Bedford  Bridge 
Co.,  1  Woodb.  &  M.  (U.  S.)  401. 

Iowa.  —  Ingraham  v.  Chicago,  etc.,  R.  Co., 
34  Iowa  249. 

Michigan.  —  Benjamin  v.  Manistee  River 
Imp.  Co.,  42  Mich.  628. 

Ohio.  —  Muskingum  County  v.  Board  of 
Public  Works,  39  Ohio  St.  628. 

Wisconsin.  —  Wisconsin  River  Imp.  Co.  v. 
Manson,  43  Wis.  255,  28  Am.  Rep.  542. 

Compare  St.  Joseph  County  v.  Pidge,  5  Ind. 
13;  Williams  v.  Beardsley,  2  Ind.  591. 

3.  Appropriations  for  Improvements.  —  U.  S.  v. 
Bellingham  Bay  Boom  Co.,  176  U.  S.  211,  re- 
versing 81  Fed.  Rep.  658;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  r. 

4.  Making  City  Port  of  Entry.  —  Gilman  v. 
Philadelphia,  3  Wall.  (U.  S.)  713;  The  Passaic 
Bridges,  3  Wall.  (U.  S.)  782;  Willamette  Iron 
Btidge  Co.  v.  Hatch,  125  U.  S.  r.  See  also 
Thames  Bank  v.  Lovell,  18  Conn.  500,  46  Am. 
Dec.  332. 

5.  Control  by   Certain  New  York  Towns.  — 

Lowndes  v.  Huntington,  153  U.  S.  r;  South- 
ampton v.  Mecox  Bay  Oyster  Co.,  116  N.  Y.  1 ; 
People  v.  Jessup,  160  N.  Y.  249,  reversing  28 
N.  Y.  App.  Div.  524;  Southampton  v.  Betts, 
163  N.  Y.  454,  affirming  21  N.  Y.  App.  Div.  435. 
See  also  Robins  v.  Ackerly,  91  N.  Y.  98;  Hand 
v.  Newton,  92  N.  Y.  88;  North  Hempstead  v. 
Gregory,  (Supm.  Ct.  Spec.  T.)66  N.Y.  Supp.  28. 

6.  Keator  Lumber  Co.  v.  St.  Croix  Boom 
Corp.,  72  Wis.  62,  7  Am.  St.  Rep.  837. 
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ment  of  its  navigable  waters  through  its  own  agencies,  or  may  by  legislative  act 
authorize  individuals  or  corporations  to  improve  them  and  charge  tolls  as  a 
compensation  for  making  such  improvements.1  A  board  of  harbor  commis- 
sioners may  be  provided  for  by  the  legislature,  with  power  to  control  navigation 
in  all  the  harbors  in  the  state,  to  prevent  the  erection  of  improper  structures 
therein,  and  to  make  such  improvements  as  may  be  necessary.3 

6b.  Right  of  Riparian  Owner  to  Damages.  —  It  seems  settled  that  where  a  state, 
by  itself  or  its.  agents,  in  the  construction  of  works  authorized  or  directed  by 
its  legislature  for  the  benefit  of  the  navigation  of  navigable  waters  in  its 
borders,  causes,  without  malice,  and  in  the  exercise  of  ordinary  care,  conse- 
quential injury  to  land  within  its  borders,  no  relief  will  be  granted  against 
such  injury.  Any  consequential  injury  to  the  land  of  a  riparian  owner,  not 
amounting  to  the  taking  of  such  land,  which  is  occasioned  in  the  exercise  of 
ordinary  care  by  reason  of  such  improvements  is  damnum  absque  injuria? 

III.  Grants  of  Shores  or  Lands  under  Water  —  1.  In  General.  —  Private 
rights  in  such  shores  or  lands  under  water  as  belong  in  England  to  the  crown 

liams,  64  Cal.  498;  Payne  v.  English,  79  Cal. 
540;  Union  Transp.  Co.  v.  Basseti,  118  Cal. 
604;  Bateman  v.  Colgan,  m  Cal.  580;  Lane 
v.  Harbor  Com'rs,  70  Conn.  685;  Garitee  v. 
Baltimore,  53  Md.  422;  Atty.-Gen.  v.  Woods, 
108  Mass.  436,  11  Am.  Rep.  380;  Sherman  v. 
Sherman,  18  R.  I.  504;  Wilson  v.  State  Land 
Com'rs,  13  Wash.  65.  See  also  Floyd  v. 
Blanding,  54  Cal.  41. 

3.  No  Damages  for  Injuries  Caused  by  Improve- 
ments.—  Holyoke  Water  Power  Co.  v.  Con- 
necticut River  Co.,  20  Fed.  Rep.  71.  And  to 
the  same  effect  see  Northern  Transp.  Co.  v. 
Chicago,  99  U.  S.  636;  Hoagland  v.  State, 
(Cal.  1889)  22  Pac.  Rep.  142;  Hollister  v. 
Union  Co.,  9  Conn.  436,  25  Am.  Dec.  36;  Fitch- 
burg  R.  Co.  v.  Boston,  etc.,  R.  Co.,  3  Cush. 
(Mass.)  58;  Zimmerman  v.  Union  Canal  Co.,  1 
W.  &  S.  (Pa.)  346;  McKeen  v.  Delaware  Div. 
Canal  Co.  49  Pa.  St.  424;  Wisconsin  River 
Imp.  Co.  v.  Lyons,  30  Wis.  65;  Stevens  Point 
Boom  Co.  v.  Reilly,  46  Wis.  237;  Cohn  v.  Wau- 
sau  Boom  Co.,  47  Wis.  314;  Black  River  Imp. 
Co.  v.  La  Crosse  Booming,  etc.,  Co.,  54  Wis. 
659,  41  Am.  Rep.  66,  distinguishing  Pumpelly 
v.  Green  Bay,  etc.,  Canal  Co.,  13  Wall.  (U.  S.) 
166;  Arimond  v.  Green  Bay,  etc..  Canal  Co., 
31  Wis.  316;  Delaplaine  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  230,  24  Am.  Rep.  386.  And  see 
the  titles  Eminent  Domain,  vol.  10,  pp.  1129, 
1130;  Riparian  Rights. 

Diversion  of  Waters.  —  It  has  been  held  that 
the  waters  of  a  navigable  stream  can  be  di- 
verted for  the  improvement  of  navigation 
without  payment  of  damages  to  riparian  own- 
ers.  Black  River  Imp.  Co.  v.  La  Crosse  Boom- 
ing, etc.,  Co.,  54  Wis.  659,  41  Am.  Rep.  66. 
See  also  People  v.  Canal  Appraisers,  33  N.  Y. 
461,  affirming  17  Wend.  (N.  Y.)  571.  Bui  if 
they  are  diverted  for  other  purposes,  damages 
must  be  paid.  Smith  v  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393.  And  see  the  title 
Waters  and  Watercourses. 

Corporations  Must  Pay  Damages  When  Charter 
So  Provides.  —  Monongahela  Nav.  Co.  v.  Coon, 
6  Pa.  St.  379,  47  Am.  Dec.  474. 

Entitled  to  Damages  When  Stream  Not  in  Fact 
Navigable.  —  Olive  v.  State,  86  Ala.  88;  Mor- 
gan 7/.  King,  35  N.  Y.  454,  91  Am.  Dec.  58; 
Walker  v.  Board  of  Public  Works,  16  Ohio 
540.  See  also  Foster  v.  Stafford  Nat.  Bank,  57 
Vt.  128. 


1.  Improvements  in  Navigable  Waters  —  United 
States.  —  Withers  v.  Buckley,  20  How.  (U.  S.) 
84;  Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  S. 
312;  Holyoke  Water  Power  Co.  v.  Connecticut 
River  Co.,  20  Fed.  Rep.  71. 

California.  — Gunter  v.  Geary,  I  Cal.  462. 

Connecticut.  —  Hollister  v.  Union  Co.,  9 
Conn.  443,  25  Am.  Dec.  36;  Kellogg  v.  Union 
Co.,  12  Conn.  7;  Thames  Bank  v.  Lovell,  18 
Conn.  500,  46  Am.  Dec.  332. 

Indiana.  —  Lipes  v.  Hand,  104  Ind.  503. 

Kentucky.  —  McReynolds  k.  Smallhouse,  8 
Bush  (Ky.)447,  Sinking  Fund  Com'rs  v.  Green, 
etc.,  River  Nav.  Co.,  79  Ky.  73. 

Louisiana. — Carondelet  Canal,  etc.,  Co.  v. 
Parker,  29  La.  Ann.  430,  29  Am.  Rep.  339; 
ChafTe  v.  Trezevant,  38  La.  Ann.  746;  St. 
Anna's  Asylum  v.  New  Orleans,  104  La.  392. 

Maine.  —  Mullen  v.  Penobscot  Log-Driving 
Co.,  90  Me.  555. 

Michigan. — Clay  v.  Penoyer  Creek  Imp. 
Co.,  34  Mich.  204;  Benjamin  v.  Manistee  River 
Imp.  Co.,  42  Mich.  628;  Nelson  v.  Cheboygan 
Slack-water  Nav.  Co.,  44  Mich.  7,  38  Am.  Rep. 
222;  Manistee  River  Imp.  Co.  v.  Sands,  53 
Mich.  593.  Compare  Wilcox  v.  Paddock,  65 
Mich.  23. 

Minnesota. — Osborne  v.  Knife  Falls  Boom 
Corp.,  32  Minn.  412;  Carpenter  v.  Hennepin 
County,  56  Minn.  513,  45  Am.  St.  Rep.  494. 

Mississippi.  —  Homochitto  River  v.  Withers, 
29  Miss.  21. 

New  Jersey.  —  Dod  v.  Kitchel,  4  N.  J.  L.  171. 

North  Carolina.  —  Hutton  v.  Webb,  124  N. 
Car.  749. 

Pennsylvania.  —  Zimmerman  v.  Union  Canal 
Co.,  1  W.  &  S.  (Pa.)  346;  McKeen  v.  Delaware 
Div.  Canal  Co.,  49  Pa.  St.  424;  White  Deer 
Creek  Imp.  Co.  v.  Sassaman,  67  Pa.  St.  415; 
Carman  v.  Clarion  River  Nav.  Co.,  81*  Pa. 
St.  412;  Lehigh  Coal,  etc.,  Co.  v.  Brown,  100 
Pa.  St.  338. 

West  Virginia.  —  Tompkins  v.  Kanawha 
Board,  21  W.  Va.  224. 

Wisconsin.  —  Tewksbury  v.  Schulenberg,  41 
Wis.  584;  Stevens  Point  Boom  Co.  v.  Reilly, 
44  Wis.  295,  46  Wis.  237;  Black  River  Flood- 
ing-Dam  Assoc.  v.  Ketchum,  54  Wis.  313; 
Sauntry  v.  Laird-Navvion  Co.,  100  Wis.  146. 

And  see  the  title  Boom  Companies,  vol.  4,  p. 
713. 

2.  Harbor  Commissioners.  —  People   v.  Wil- 
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01  in  tin-  United  States  to  the  several  states  must  be  acquired  by  express 
grant  or  by  prescription  or  usage.1 

2.  Limitation  of  Right  to  Grant  —  a.  In  England.  —  A  grantee  from  the 
crow  n  ol  a  part  of  the  bed  or  soil  of  an  estuary  or  a  navigable  river  takes  sub- 
jecl  to  the  public  right,  and  he  cannot,  in  respect  of  the  ownership  of  the 
soil,  sustain  any  claim  or  demand,  even  if  it  be  expressly  granted  to  him, 
which  in  any  way  interferes  with  the  enjoyment  of  the  public  right.2 

b.  In  Uni  l  i.i)  S  i  \  l  i  s.  —  It  is  very  difficult  and  perhaps  impracticable  in 
the  United  States  to  fix  the  precise  limits  of  the  legislative  power  to  alienate 
the  shores  of  or  soil  under  navigable  waters  belonging  to  the  state.3  The  rule 
laid  down  by  the  Supreme  Court  of  the  United  States  in  several  recent 
decisions,  and  which  seems  to  be  in  accord  with  most  of  the  cases  on  the  sub- 
ject, is  that  the  respective  states  in  which  such  lands  are  found  have  the  right 
to  use  or  dispose  of  any  part  of  such  lands  when  that  can  be  done  without 
substantially  impairing  the  interests  of  the  public  in  such  waters  and  subject 
to  the  paramount  right  of  Congress  to  control  their  navigation  so  far  as  may 
be  necessary  for  the  regulation  of  commerce.4  Such  lands  may  be  granted  to 
a  municipality  constituting  a  political  division  of  the  state,  for  the  promotion 
of  the  commercial  prosperity  of  the  municipality  and  consequently  of  the 
people  of  the  state.5  Grants  to  railroads  for  rights  of  way  and  other  facilities 
for  the  transaction  of  their  business,  made  under  the  authority  of  the  state, 
have  been  held  valid.6    And  grants  to  the  owners  of  uplands,  either  for 


1.  Grant  or  Prescription.  —  Atty.-Gen.  v. 
Emerson,  (1891)  A.  C.  649;  Jarvis  v.  Lynch, 
157  N.  Y.  445,  affirming  91  Hun  (N.  Y.)  349; 
Ward  v.  Willis,  6  Jones  L.  (51  N.  Car.)  183,  72 
Am.  Dec.  570;  Goodwin  v.  Thompson,  15  Lea 
(Tenn.)  209,  54  Am.  Rep.  410;  Rosborough  v. 
Pictou,  12  Tex.  Civ.  App.  113;  Baylors.  Tille- 
bach,  20  Tex.  Civ.  App.  490.  See  also  Atty.- 
Gen.  v.  Parmeter,  10  Price  379;  Atty.-Gen.  v. 
Chambers.  4  De  G.  M.  &  G.  206;  Shively  v. 
Bowlby,  152  U.  S.  1.  And  see  the  titles 
Boundaries,  vol.  4,  p.  819;  Lakes  and  Ponds, 
vol.  18,  pp.  136,  137;  Prescription. 

Presumption  of  Grant.  —  Boulo  v.  New  Or- 
leans, eic,  R.  Co.,  55  Ala.  480. 

Title  by  Adverse  Possession.  —  De  Lancey  v. 
Piepgras,  138  N.  Y.  26,  affirming  63  Hun  (N. 
Y.)  169,  141  N.  Y.  88,  affirming  73  Hun  (N.  Y.) 
607;  De  Lancey  v.  Hawkins,  23  N.  Y.  App. 
Div.  3.  And  see  the  title  Adverse  Possession. 
vol.  1,  p.  787. 

Not  Subject  to  Entry  under  General  Land  Laws. 
—  Shively  v.  Bowlby,  152  U.  S.  1;  Mann  v. 
Tacoma  Land  Co.,  153  U.  S.  273;  Morris  v.  U. 
S.,  174  U.  S.  196;  Poor  v.  McClure,  77  Pa.  St. 
214;  State  v.  Pacific  Guano  Co.,  22  S.  Car.  83; 
Goodwin  v.  Thompson,  15  Lea  (Tenn.)  209,  54 
Am.  Rep.  410.  See  also  Wool  v.  Saunders, 
108  N.  Car.  729;  Wool  v.  Edenton,  117  N.  Car. 
1;  Stale  v.  Glen,  7  Jones  L.  (52  N.  Car.)  321; 
Hatfield  v.  Gimstead,  7  Ired.  L.  (29  N.  Car.) 
139:  Allegheny  City  11.  Reed,  24  Pa.  St.  39. 
Compare  Wilson  v.  Inloes,  11  Gill  &  J.  (Md.) 
352.    And  see  the  title  Public  Lands. 

Maryland  Statute  Forbidding  Patents  for  Such 
Lands. —  Pub.  Gen.  Laws  Md.  (1888),  art.  54, 
§  46;  Day  v.  Day,  22  Md.  530;  Patterson  v. 
Gelston,  23  Md.  432. 

Washington  Statute  Regulating  Sale  of  Tidal 
Lands.  —  West  Coast  Imp.  Co.  v.  Winsor,  8 
Wash.  490;  Staler.  Forrest,  11  Wash.  227. 

Grant  Construed  Strictly  Against  Grantee.  — 
Polhemus  v.  Bateman,  60  N.  J.  L.  163;  Ho- 
boken  Land,  etc.,  Co.  v.  Hoboken,  36  N.  J.  L. 


540;  Slingerland  v.  International  Contracting 
Co.,  43  N.  Y.  App.  Div.  215;  People  v.  Lam- 
bier,  5  Den.  (N.  Y.)  9,  47  Am.  Dec.  273;  De 
Lancey  v.  Hawkins,  23  N.  Y.  App.  Div.  8; 
People  v.  New  York,  etc.,  Ferry  Co.,  68  N.  Y. 
71,  7  Hun  (N.  Y.)  105,  49  How.  Pr.  (N.  Y.) 
511. 

2.  Rights  of  Grantee —  In  England.  —  Gann  v. 
Free  Fishers,  etc.,  Co.,  11  H.  L.  Cas.  192; 
Atty.-Gen.  v.  Burridge,  10  Price  350:  Attv.- 
Gen.  v.  Parmeter,  10  Price  378.  See  also  Wil- 
liams v.  Wilcox,  8  Ad.  &  El.  314,  35  E.  C.  L. 
396;  Colchester  v.  Brooke,  7  Q.  B.  339,  53  E. 
C.  L.  339,  15  L.  J.  Q.  B.  59,  9  Jur.  1090. 

3.  See  Coxe  v.  State,  144  N.  Y.  405. 

4.  Extent  of  Right  to  Grant  in  United  States.  — 
Illinois  Cent.  R.  Co.  v.  Illinois,  146  U*.  S.  387. 
To  the  same  effect  are  Hardin  v.  Jordan,  140 
U.  S.  371;  Shively  v.  Bowlby,  152  U.  S.  1; 
Mission  Rock  Co.  v.  U.  S.,  109  Fed.  Rep.  763; 
Boulo  v.  New  Orleans,  etc.,  R.  Co.,  55  Ala. 
480:  Heckman  v.  Swett,  99  Cal.  303;  State  v. 
Black  River  Phosphate  Co.,  32  Fla.  82:  Minne- 
apolis Mill  Co.  v.  St.  Paul  Water  Com'rs,  56 
Minn.  485;  Saunders  v.  New  York  Cent.,  etc., 
R.  Co.,  144  N.  Y.  75,  43  Am.  St.  Rep.  72g, 
71  Hun  (N.  Y.)  153,  162,  30  Abb.  N.  Cas.  (N.  Y.) 
88;  Coxe  v.  State,  144  N.  Y.  396;  Slingerland 
v.  International  Contracting  Co.,  43  N.  Y.  App. 
Div.  215;  Prieve  v.  Wisconsin  State  Land, 
etc.,  Co.,  103  Wis.  537,  74  Am.  St.  Rep.  904. 
See  also  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed. 
Rep.  421.  Compare  People  v.  New  York,  etc., 
Ferry  Co..  68  N.  Y.  71,  7  Hun  (N.  Y.)  105,  49 
How.  Pr.  (N.  Y.)  511.  And  see  the  title  Lakes 
and  Ponds,  vol.  18,  p.  133. 

Right  to  Grant  Exclusive  Fishery.  —  Jones  v. 
Oemler,  noGa.  202.  And  see  the  title  Fish 
and  Fisheries,  vol.  13,  p.  560  et  sea. 

5.  Grant  to  Municipality. —  Langdon  v.  New 
York,  93  N.  Y.  129. 

6.  Grants  to  Railroad.  —  Saunders  v.  New 
York  Cent.,  etc.,  R.  Co.,  144  N.  Y.  75,  43  Am. 
St.  Rep.  729. 
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Right  of  Access. 


beneficial  enjoyment  or  for  commercial  purposes,  have  long  been  authorized 
and  recognized  as  one  of  the  uses  to  which  a  state  may  lawfully  apply  such 
lands.1 

IV.  Rights  of  Riparian  Owners  —  1.  In  General.  —  Concerning  the  rights 
of  riparian  or  littoral  owners  there  is  such  a  lack  of  uniformity  in  the  decisions 
of  the  various  jurisdictions  in  the  United  States  that  it  can  be  safely  said  only 
that  the  rights  of  such  owners  are  governed  by  the  local  laws  of  the  several 
states,  subject,  of  course,  to  the  rights  granted  to  the  United  States  by  the 
Constitution.'-* 

2.  Right  of  Access.  —  The  right  of  the  riparian  owner  to  have  access  to  the 
channel  or  navigable  part  of  the  adjacent  water,  and,  by  reason  of  general 


1.  Grants  to  Upland  Owners.  —  New  York 
Cent.,  etc.,  R.  Co.  v.  Aldridge,  135  N.  Y.  83; 
Coxe  v.  State,  144  N.  Y.  396. 

New  York  Statute  Regulating  Grants  to  Upland 
Owners.  —  Laws  N.  Y.  1894,  c.  317;  Laws  N. 
Y.  1895,  c.  208,  §  70;  People  v.  Woodruff,  54 
N.  Y.  App.  Div.  1,  57  N.  Y.  App.  Div.  273; 
Archibald  v.  New  York  Cent.,  etc.,  R.  Co.,  157 
N.  Y.  574,  affirming  (Supm.  Ct.  App.  Div.)  37 
N.  Y.  Supp.  1143,  1  N.  Y.  App.  Div.  251. 

2.  Riparian  Rights  Determined  by  Local  Law. 
—  Shively  v.  Bowlby,  152  U.  S.  1,  affirming  22 
Oregon  427.  In  this  case  Mr.  Justice  Gray  of 
the  Supreme  Court  carefully  collected  and  dis- 
cussed most  of  the  leading  cases  upon  the  sub- 
ject, and  the  statement  in  the  text  is  the  con- 
clusion reached  by  him.  For  other  cases  see 
the  following: 

U>iited  States.  —  Rundle  v.  Delaware,  etc.. 
Canal  Co.,  14  How.  (U.  S  )  80;  Boston  v.  Le- 
craw,  17  How.  (U.  S.)  426;  Smith  v.  Maryland, 
18  How.  (U.  S.)  71;  Howard  v.  Ingersoll,  13 
How.  (U.  S.)  381;  Richardson  v.  Boston,  19 
How.  (U.  S.)  263,  24  How.  (U.  S.)  188;  Gilman 
v.  Philadelphia,  3  Wall.  (U.  S.)  713;  Yates  v. 
Milwaukee,  10  Wall.  (U.  S.)  497;  St.  Paul,  etc., 
R.  Co.  v.  Schurmeir,  7  Wall.  (U.  S.)  272;  St. 
Clair  County  v.  Lovingston,  23  Wall.  (U.  S.)  46; 
Atlee  v.  Union  Packet  Co.,  21  Wall.  (U.  S.)  389; 
Weber  v.  Harbor  Com'rs,  iS  Wall.  (U.  S  )  57; 
Barney  v.  Keokuk,  94  U.  S.  324;  McCready  v. 
Virginia,  94  U.  S.  391;  Davenpoit  R.  Co.  v. 
Renwick,  102  (J.  S.  180,  affirming  49  Iowa  664; 
St.  Louis  v.  Myers,  113  U.  S.  566;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1; 
Packer  v.  Bird,  137  U.  S.  661;  Hardin  v.  Jor- 
dan, 140  U.  S.  371;  Potomac  Steamboat  Co.  v. 
Upper  Potomac  Steamboat  Co.,  109  U.  S.  672; 
Eldridge  v.  Trezevan,  160  U.  S.  462;  St.  Louis 
v.  Rutz,  138  U.  S.  246;  St.  Anthony  Falls 
Water  Power  Co.  v.  St.  Paul  Water  Com'rs, 
168  U.  S.  349;  Bowman  v.  Wathen,  2  McLean 
(U.  S.)  376;  Richardson  v.  U.  S.,  100  Fed.  Rep. 
714. 

California. — Taylor  v.  Underhill,  40  Cal. 
471;  Los  Angeles  v.  Baldwin,  53  Cal.  469; 
Payne  v.  English,  79  Cal.  540. 

Connecticut.  —  Ladies  Seamen's  Friend  Soc. 
v.  Halstead,  58  Conn.  144;  Ockerhausen  v. 
Tyson,  71  Conn.  39. 

Florida.  —  Geiger  v.  Filor,  8  Fla.  325;  Alden 
v.  Pinney,  12  Fla.  348;  Rivas  v.  Solary,  18  Fla. 
122;  Sullivan  v.  Moreno,  19  Fla.  200;  Ruge  v. 
Apalachicola  Oyster  Canning,  etc.,  Co.,  25 
Fla.  656;  State  v.  Phosphate  Com'is,  31  Fla. 
558. 

Illinois. —  Peoria  *.   Ballance,  61  III.  App. 


369;  Revell  v.  People,  177  111.  468,  69  Am.  St. 
Rep.  257. 

Iowa.  ■ —  Mills  v.  Evans,  100  Iowa  712. 

Louisiana.  —  Sweeney  v.  Shakspeare,  42  La. 
Ann.  614,  21  Am.  St.  Rep.  400.  See  also 
Leonard  v.  Baton  Rouge,  39  La.  Ann.  275; 
Louisiana  Constr.,  etc.,  Co.  v.  Illinois  Cent. 
R.  Co.,  49  La.  Ann.  527. 

Maryland.  — Casey  v.  Inloes.  I  Gill  (Md.) 
430,  39  Am.  Dec.  658;  Baltimore  v.  McKim,  3 
Bland  (Md.)  453;  Goodsell  v.  Lawson,  42  Md. 
348;  Hess  v.  Muir,  65  Md.  586;  Horner  v. 
Pleasants,  66  Md.  475;  Classen  v.  Chesapeake 
Guano  Co.,  81  Md.  258;  Jacob  Tome  Institute 
v.  Crothers,  87  Md.  569. 

Massachusetts.  —  Com.  v.  Alger,  7  Cush. 
(Mass.)  53. 

Michigan.  —  Grand  Rapids  v.  Powers,  89 
Mich.  94,  28  Am.  St.  Rep.  276. 

Minnesota.  —  Miller  v.  Mendenhall,  43  Minn. 
95,  19  Am.  St.  Rep.  219;  Bradshaw  v.  Duluth 
Imperial  Mill  Co.,  52  Minn.  59. 

New  Hampshire.  —  Nudd  v.  Hobbs,  17  N. 

H.  524;  Clement  v.  Burns,  43  N.  H.  6og;  Con- 
cord Mfg.  Co.  v.  Robertson,  66  N.  H.  1. 

New  York.  —  Williams  v.  New  York,  105  N. 
Y.  419;  People  v.  Mould,  (Supm.  Ct.  Eq.  T.) 
24  Misc.  (N.  Y.)  287;  Nolan  v.  Rockaway  Park 
Imp.  Co.,  76  Hun  (N.  Y.)  458.  See  also  Wet- 
more  v.  Atlantic  White  Lead  Co.,  17  Barb. 
(N.  Y.)  70. 

North  Carolina.  —  Gregory  v.  Forbes,  96  N. 
Car.  77. 

Oregon.  —  Astoria  Exch.  Co.  v.  Shively,  27 
Oregon  104. 

Pennsylvania.  —  Zimmerman  -'.  Union  Canal 
Co.,  1  W.  &  S.  (Pa.)  346;  McKeen  v.  Delaware 
Div.  Canal  Co.,  49  Pa.  St.  424;  Bailey  v.  Mil- 
tenberger,  31  Pa.  St.  37;  Tinicum  Fishing  Co. 
v.  Carter,  61  Pa.  St.  21,  100  Am.  Dec.  597; 
Wainwright  v.  McCullough,  63  Pa.  St.  66;  Zug 
v.  Com.,  70  Pa.  St.  138;  Philadelphia  v.  Scott, 
81  Pa.  St.  80,  22  Am.  Rep.  738;  Simpson  v. 
Neill,  89  Pa.  St.  183;  Fulmer  v.  Williams,  122 
Pa.  St.  191.  9  Am.  St  Rep.  88;  Wall  v.  Pitts- 
burgh Harbor  Co.,  152  Pa.  St.  427,  34  Am.  St. 
Rep.  667;  Com.  v.  Young  Men's  Christian 
Assoc.,  169  Pa.  St.  24;  Freeland  v.  Pennsyl- 
vania R.  Co.,  197  Pa.  St.  529. 

Rhode  Island. — Clark  v.  Providence,  16  R. 

I.  337:  Walsh  v.  Hopkins,  22  R.  I.  418. 
Virginia,  —  French  v.  I'ankhead,  11  Gratt. 

(Va.)  136;  Hardy  v.  McCullough,  23  Gratt. 
(Va.)25i;  Garrison  v.  Hall,  75  Va.  150. 

And  see  the  title  Riparian  Rights. 

Right  to  Seaweed.  —  Allen  v.  Allen,  19  R.  I. 
115,  61  Am.  St.  Rep.  738;  Carr  v.  Carpenter, 
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legi  ;li it  ion  <>r  Immemorial  usage,  to  erect  a  wharf  or  pier  for  that  purpose,  has 
been  recognized  in  quite  a  number  of  cases  in  England,  Canada,  and  the 
United  States;  1  and  the  doctrine  has  been  announced  that  this  right  is  prop- 
tits  for  which  such  owner  must  be  compensated  if  he  is  deprived  thereof,9 
unless  such  right  is  lost  by  reason  of  improvements  made  by  the  state  or  the 
United  States  for  the  purpose  of  aiding  navigation.3  This  latter  doctrine, 
however,  has  been  expressly  denied.* 


22  K.  I.  528.  And  see  the  title  Accretion, 
vol.  1.  p.  467,  note. 

1,  Right  of  Accoss  and  Wharfage  —  England. 
—  Buccleuch  v.  Metropolitan  Board  of  Works, 
L.  R.  5  H.L.  418;  North  Shore  R.  Co.  v.  Pion, 
14  App.  Cas.  612,  61  L.  T.  N.  S.  525,  59  L.  f. 
P.  C.  25;  Lyon  v.  Fishmongers'  Co.,  46  L.  J. 
Ch.  68,  1  App.  Cas.  662,  25  W.  R.  165;  Atty.- 
Gen.  v.  Conservators,  1  Hem.  &  M.  1,  8  Jur. 
N.  S.  1203,  8  L.  T.  N.  S.  9,  11  W.  R.  163.  See 
also  Atty.-Gen.  v.  Wemyss,  13  App.  Cas.  192, 
58  L.  T.  N.  S.  358,  57  L.  J.  P.  C.  62;  Rose  v. 
Groves,  5  M.  &  G.  613,  44  E.  C.  L.  323. 

Canada  — Atty.-Gen,  v.  Peny,  15  U.  C.  C. 
P.  329;  Booth  v.  Raite.  15  App.  Cas.  188, 
affirming  14  Ont.  App.  419/ 

United  Slates.  —  Yates  v.  Milwaukee,  10 
Wall.  (U.  S.)  497;  Lewis  v.  Johnson,  76  Fed. 
Rep.  476;  Illinois  Cent.  R.  Co.  v.  Illinois,  146 
U.  S.  387. 

Connecticut.  —  State  v.  Sargent,  45  Conn. 
358;  New  Haven  Steamboat  Co.  v.  Sargent,  50 
Conn.  199,  47  Am.  Rep.  632;  Prior  v.  Swartz, 
62  Conn.  132,  36  Am.  St.  Rep.  333;  Lane  v. 
Harbor  Com'rs,  70  Conn.  685. 

Indiana.  —  See  Sherlock  v.  Bainbridge,  41 
Ind.  35,  13  Am.  Rep.  302. 

Minnesota.  —  Reeves  v.  Backus-Brooks  Co., 
83  Minn.  339. 

Missouri.  — Myers  v.  St.  Louis,  82  Mo.  367, 
affirming  8  Mo.  App.  2O6. 

New  York.  — Saunders  v.  New  York  Cent., 
etc.,  R.  Co..  144  N.  Y.  75,  43  Am.  St.  Rep. 
729.  71  Hun  (N.  Y.)  153,  30  Abb.  N.  Cas.  (N. 
Y.)  88;  Rumsey  v.  New  York,  etc.,  R.  Co.,  130 
N.  Y.  88,  133  N.  Y.  79,  28  Am.  St.  Rep.  600, 
136  N.  Y.  343;  Hedges  v.  West  Shore  R.  Co., 
80  Hun  (N.  Y.)  310;  Matter  of  Riverside  Park 
Extension,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N. 
Y.)  373- 

Rhode  Island.  —  See  Allen  v.  Allen,  19  R.  I. 
114,  61  Am.  St.  Rep.  738. 

Virginia.  —  Norfolk  v.  Cooke,  27  Gratt.  ( Va.) 
430;  Alexandria,  etc.,  R.  Co.  *,  Faunce,  31 
Gratt.  (Va  )  761;  Groner  v.  Foster,  94  Va.  650. 

See  also  the  titles  Lakes  and  Ponds,  vol. 
18,  p.  135;  Wharves  and  Wharfingers. 

May  Use  for  Any  Private  Purpose  Not  Incon- 
sistent with  Rights  of  Public.  —  Nolan  v.  Rocka- 
way  Park  Imp.  Co..  76  Hun  (N.  Y.)  458. 

Right  of  Access  to  Wharf.  —  Original  Hartle- 
pool Collieries  Co.  v.  Gibb,  5  Ch.  D.  713;  Har- 
rington v.  Edwards,  17  Wis.  586,  84  Am.  Dec. 
768. 

Ejectment  for  Wharfage  Rights.  — ■  See  the  title 

Ejectment,  vol.  10,  p.  479. 

2.  Right  to  Compensation  —  England.  —  Buc- 
cleuch v.  Metropolitan  Board  of  Works,  L.  R. 
5  H.  L.  418,  reversing  L.  R.  5  Exch.  224. 

Connecticut.  —  See  Farist  Steel  Co.  v.  Bridge- 
port, 60  Conn.  278. 

Illinois.  —  Chicago  v.  Van  Ingen,  152  111. 
624.  43  Am.  St.  Rep.  285. 


Minnesota.  —  Brisbine  v.  St.  Paul,  etc.,  R. 
Co.,  23  Minn.  114.  See  also  Miller  v.  Men- 
denhall,  43  Minn.  95,  19  Am.  St.  Rep.  219. 

New  York.  —  Rumsey  v.  New  York,  etc.,  R. 
Co.,  133  N.  Y.  79,  28  Am.  St.  Rep.  600,  over- 
ruling Gould  v.  Hudson  River  R.  Co.,  6  N.  Y. 
522,  and  other  cases  following  that  case;  North 
Hempstead  v.  Gregory,  (Supm.  Ct.  Spec.  T.) 
66  N.  Y.  Supp.  28;  Hedges  v.  West  Shore  R. 
Co.,  80  Hun  (N.  Y.)  310.  See  also  Matter  of 
Riverside  Park  Extension,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  373;  Kane  v.  New  York 
El.  R.  Co.,  125  N.  Y.  184. 

Rhode  Island.  —  Providence  Steam-Engine 
Co.  v.  Providence,  etc..  Steamship  Co.,  12  R. 
I.  348,  34  Am.  Rep.  652;  Folsom  v.  Freeborn, 
13  R.  I.  200. 

Wisconsin.  —  Chapman  v.  Oshkosh,  etc.,  R. 
Co.,  33  Wis.  637;  Delaplaine  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  214,  24  Am.  Rep.  386.  See 
also  Holton  v.  Milwaukee,  31  Wis.  38. 

And  see  the  title  Eminent  Domain,  vol.  10, 
pp.  1129,  1130. 

Recovery  for  Decreased  Rental  Value.  —  Rum- 
sey v.  New  York,  etc.,  R.  Co.,  136  N.  Y.  543. 

Iowa  Statute  Requiring  Compensation.  —  Ren- 
wick  v.  Davenport,  etc.,  R.  Co.,  49  Iowa  664, 
affirmed  102  U.  S.  180.  Before  the  passage  of 
this  statute  compensation  to  riparian  owners 
had  been  denied.  Tomlin  v.  Dubuque,  etc., 
R.  Co.,  32  Iowa  106,  7  Am.  Rep.  176.  See  also 
Barney  v.  Keokuk,  94  U.  S.  324;  Ingraham  v. 
Chicago,  etc.,  R.  Co.,  34  Iowa  249. 

3.  Sage  v.  New  York,  154  N.  Y.  61,  61  Am. 
St.  Rep.  592,  affirming  10  N.  Y.  App.  Div.  294; 
Slingerland  v.  International  Contracting  Co., 
43  N.  Y.  App.  Div.  215;  Matter  of  New  York, 
168  N.  Y.  134,  reversing  60  N.  Y.  App.  Div.  122. 
See  also  Rumsey  v.  New  York,  etc.,  R.  Co., 
133  N.  Y.  79,  28  Am.  St.  Rep.  600;  Jarvis  v. 
Lvnch,  157  N.  Y.  445. 

4.  Right  Denied.  —  Bailey  v.  Philadelphia, 
etc.,  R.  Co.,  4  Harr.  (Del.)  389,  44  Am.  Dec. 
593;  Stevens  v.  Paterson,  etc.,  R.  Co.,  34  N.  J. 
L.  532,  3  Am.  Rep.  269;  Bowlby  v.  Shively, 
22  Oregon  410,  affirmed  152  U.  S.  I,  disapprov- 
ing Parker  v.  West  Coast  Packing  Co.,  17  Ore- 
gon 510;  Eisenbach  v.  Hatfield,  2  Wash.  236; 
Harbor  Line  Com'rs  v.  State,  2  Wash.  530; 
Allen  v.  Forrest,  8  Wash.  700.  See  also  Hin- 
man  v.  Warren,  6  Oregon  408;  Parker  v. 
Rogers,  8  Oregon  183,  Shively  v.  Parker,  9 
Oregon  500;  McCann  v.  Oregon  R.,  etc.,  Co., 
13  Oregon  455. 

In  New  Jersey  it  was  said,  in  the  leading  case 
on  the  subject  in  that  state:  "  The  riparian 
owner,  by  the  common  law,  has  no  peculiar 
rights  in  this  public  domain  as  incidents 
of  his  estate,  and  *  *  *  the  privileges 
he  possesses  by  the  local  custom  or  by  force 
of  the  wharf  act,  to  acquire  such  rights,  can, 
before  possession  has  been  taken,  be  regulated 
or  revoked  at  the  will  of  the  legislature." 
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Navigation. 


V.  Rights  of  Public  —  1.  In  General.  —  The  principal  rights  of  the  public 
in  navigable  waters  are  the  right  of  navigation,1  including  the  right  to  float 
logs,2  and  the  right  of  fishing.3  All  persons  have  also  the  right  to  take  ice 
from  public  waters,4  to  bathe  therein,5  and  in  Pennsylvania  to  gather  stones, 
gravel,  and  soil  out  of  the  beds  thereof.0 

2.  Navigation  —  a.  Waters  in  Which  Right  Obtains — (i)  In  England 
—  (a)  Tidal  Waters.  —  Tidal  navigable  waters  are  public  highways  at  common 
law,  subject  to  the  public  right  of  passage.7 

(b)  Nontidal  Waters.  —  In  nontidal  waters  the  public  has  no  right  of  navigation 
at  common  law.  Such  right  must  be  acquired  by  user  or  by  express  act  of 
Parliament,  and  the  extent  of  the  public  right  depends  upon  the  extent  of  the 
user  or  upon  the  terms  of  the  statute.8 

(2)  In  United  States.  —  All  waters,  whether  tidal  or  nontidal  which  are 


Stevens  v.  Paterson,  etc.,  R.  Co.,  34  N.  J.  L. 
532,  3  Am.  Rep.  269.  See  to  the  same  effect 
Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec. 
356;  Pennsylvania  R.  Co.  v.  New  York,  etc., 
R.  Co.,  23  N.  J.  Eq.  157;  Cooper  v.  Bloodgood, 
32  N.  J.  Eq.  209;  American  Dock,  etc.,  Co.  v. 
Public  Schools  Trustees,  39  N.  J.  Eq.  409;  New 
Jersey  Zinc,  etc.,  Co.  v.  Morris  Canal,  etc., 
Co.,  44  N.  J.  Eq.  401;  New  York,  etc.,  R.  Co. 
v.  Yard,  43  N.  J.  L.  632;  Newark  Aqueduct 
Board  v.  Passaic,  45  N.  J.  Eq.  393;  Amos  v. 
Norcross,  58  N.  J.  Eq.  256;  Palen  v.  Ocean 
City,  64  N.  J.  L.  669;  Grey  v.  Paterson,  60  N. 
J.  Eq.  385.  See  also  Hoboken  v.  Pennsylvania 
R.  Co.,  124  U.  S.  656:  United  New  Jersey  R., 
etc.,  Co.  v.  Standard  Oil  Co.,  33  N.J.  Eq. 
123. 

It  seems  that  the  owner  of  riparian  lands 
may  acquire  a  title  in  his  reclamations  by 
wharfing  out  or  otherwise  improving,  and  the 
state  cannot  appropriate  the  shore  thus  re- 
covered to  public  use  wiihout  compensation. 
Sayre  v.  Newark,  60  N.  J.  Eq.  361. 

A  license,  however,  must  be  obtained  before 
such  wharf  can  be  built.  Amos  v.  Norcross, 
58  N.  J.  Eq.  256;  Palen  v.  Ocean  City,  64  N. 
J.  L.  669. 

1.  See  infra,  this  section.  Navigation. 

2.  Right  "to  Float  Logs  —  United  States.  —  U. 
S.  v.  Mississippi,  etc.,  Boom  Co.,  1  McCrary 
(U.  S.)  601. 

Kentucky.  —  Goodin  v.  Kentucny  Lumber 
Co.,  90  Ky.  625. 

Maine.  —  Lancey  v.  Clifford,  54  Me.  489,  92 
Am.  Dec.  561;  Brooks  v.  Cedar  Brook,  etc., 
Imp.  Co..  82  Me.  17,  17  Am.  St.  Rep.  459. 

Michigan.  —  McDonell  v.  Rifle  Boom  Co.,  71 
Mich.  61. 

Minnesota.  —  Doucette  v.  Little  Falls  Imp., 
etc.,  Co.,  71  Minn.  206. 

Nevada.  —  Mandlebaum  v.  Russell,  4  Nev. 
551- 

New  Hampshire. —  Collins  v.  Howard,  65  N. 
H.  190. 

New  York.  —  Pierrepont  v.  Loveless,  72  N. 
Y.  2tl. 

Oregon.  —  Hunter  v.  Grande  Ronde  Lumber 
Co.,  (Oregon  1901)65  Pac.  Rep.  598. 

Pennsylvania.  —  White  Deer  Creek  Imp.  Co. 
v.  Sassaman,  67  Pa.  St.  415. 

Wisconsin.  —  Field  v.  Apple  River  Log  Driv- 
ing Co.,  67  Wis.  569. 

See  also  supra,  this  title,  Tests  of  Naviga- 
bility, and  see  the  titles  Boom  Companies,  vol. 
4,  p.  709:  Logs  and  Lumber,  vol.  19,  p.  524. 


Rafts  are  included  in  the  general  term  "  ves- 
sels." Navigable  streams  are  as  much  dedi- 
cated to  their  use  as  to  the  use  of  other  vessels. 
U.  S.  v.  Marthinson,  58  Fed.  Rep.  765. 

Capacity  in  Natural  Condition  Determines  Right 
of  Public  —  Connecticut  River  Lumber  Co.  v. 
Olcott  Falls  Co.,  65  N.  H.  290. 

Not  Forbidden  by  United  States  Statute  of  Sep- 
tember 19,  1890.—  U.  S.  v.  Burns.  54  Fed.  Rep. 
351,  U.  S.  v.  Marthinson,  58  Fed.  Rep.  765. 

3.  See  the  title  Fish  and  Fisheries,  vol.  13, 
p.  559  et  sco. 

4.  See  the  title  Ice,  vol.  15,  p.  909  et  seq. 
Right  to  Travel  over  Ice.  —  See  the  title  Ice, 

vol.  15,  p.  914. 

5.  Public  Have  Right  to  Bathe  in  Sea  or  Other 
Public  Waters.  —  McManus  z.  Carmichael,  3 
Iowa  r;  Hetfield  v.  Baum,  13  Ired.  L.  (35  N. 
Car.)  394,  57  Am.  Dec.  563;  Solliday  v.  John- 
son, 38  Pa.  St.  380.  See  also  Rex  v.  Crunden, 
2  Campb.  89.  Compare  Blundell  v.  Catterall, 
5  B.  &  Aid.  268,  7  E.  C.  L.  91;  Mace  p.  Philcox, 
15  C.  B.  N.  S.  600,  109  E.  C.  L.  600,  10  Jur.  N. 
S.  680,  33  L.  J.  C.  PI.  124. 

But  no  right  exists  to  bathe  in  such  a  place 
and  manner  as  improperly  to  expose  the  per- 
son. Hunt  v.  Graham,  15  Pa.  Super.  Ct.  42. 
And  see  the  title  Exposure  of  Person,  vol. 
12.  p.  536. 

6.  Right  to  Stones  and  Gravel.  —  Solliday  v. 
Johnson,  38  Pa.  St.  380;  Hunt  v.  Graham,  15 
Pa.  Super.  Ct.  42. 

7.  Rights  of  Public  in  Tidal  Waters.  —  Anony- 
mous, 1  Campb.  517,  note;  Lyon  v.  Fish- 
mongers' Co.,  1  App.  Cas.  662,  35  L.  T.  N.  S. 
569,  25  W.  R.  165,  46  L.  J.  Ch.  68;  Colchester 
v.  Brooke,  7  Q.  B.  339,  53  E.  C.  L.  339,  9  Jur. 
1090,  15  L.  J.  O.  B.  59;  Gann  v.  Free  Fishers, 
etc.,  Co.,  11  H.  L.  Cas.  192,  12  L.  T.  N.  S.  150, 
13  W.  R.  589;  Original  Hartlepool  Collieries 
Co.  v.  Gibb,  46  L.  J  Ch.  311,  5  Ch.  D.  713,  36 
L.  T.  N.  S.  433.  See  also  Williams  v  Wilcox, 
8  Ad.  &  El.  314,  35  E.  C.  L.  396,  3  N.  &  P.  606, 
1  W.  W.  &  H.  477,  7  L.  J.  0-  B.  229. 

8.  Rights  of  Public  in  Nontidal  Waters.  — 
Ewing  v.  Colquhoun,  2  App.  Cas.  839;  Bourke 
v.  Davis,  44  Ch.  D.  110;  Conservators  v.  But- 
ton, 6  App.  Cas.  685;  Ball  v.  Herbert,  3  T.  R. 
253;  Hind  11.  Manfield,  Noy  103;  Grant  v. 
Local  Board,  L.  R.  4  Q.  B.  9;  Hindson  v.  Ash- 
ley, (1896)  2  Ch.  1.  See  also  Bowen  v.  Hill,  2 
Hing.  N.  Cas.  339,  1  Hodges  334,  2  Scott  535; 
Smith  v.  Andrews,  (1891)  2  Ch.  693;  Vooght  v. 
Winch,  2  B.  &  Aid.  662,  21  Rev.  Rep.  446. 
And  see  the  title  Prescription. 
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navigable  in  fact  are,  in  the  United  States,  highways  which  the  public  has  a 
right  to  use  for  the  purposes  of  transportation  and  commercial  intercourse;1 
ami  even  in  the  case  of  nontidal  waters  neither  user2  nor  legislative  act  3  is 
necessary  in  order  that  this  right  may  be  exercised.  Streams  have,  however, 
frequently  been  declared  navigable  by  statute,4  and  the  legislature  of  a  state 
has  the  power  to  appropriate,  by  force  of  its  own  enactment,  any  flowing 
stream  to  the  use  of  the  public  as  a  highway,  provided  suitable  provision  be 
contained  in  the  act  to  secure  to  private  parties  a  just  compensation  for  the 
individual  rights  which  are  by  the  appropriation  divested,  infringed,  or 
impaired.5 

b.  Nature  and  Extent  of  Right  —  (i)  In  General. — The  right  of 
navigation  is  not  real  estate,  nor  is  it,  properly  speaking,  an  easement,  within 


1.  Public  Highways  —  Alabama.  — State  v. 
Bell.  5  Port.  (Ala.)  365. 

California. — Green  v.  Swift,  47  Cal.  536; 
People  v.  Gold  Run  Ditch,  etc.,  Co.,  66  Cal. 
138,  56  Am.  Rep.  80. 

Connecticut.  —  Adams  v.  Pease,  2  Conn.  483; 
Chapman  v.  Kimball,  9  Conn.  38,  21  Am.  Dec. 
707;  Hollister  v.  Union  Co.,  9  Conn.  436.  25 
Am.  Dec.  36;  Enfield  Toll  Bridge  Co.  v.  Hart- 
ford, etc.,  R.  Co.,  17  Conn.  63,  42  Am.  Dec. 
716. 

Illinois.  —  People  v.  St.  Louis,  10  111.  351,  48 
Am.  Dec.  339;  Healy  v.  Joliet,  etc.,  R.  Co.,  2 
111.  App.  435. 

Indiana. — Cox  v.  Slate.  3  Blackf.  (Ind.) 
193;  Martin  v.  Evansville,  32  Ind.  85; 
Stats  v.  Wabash  Paper  Co.,  21  Ind.  App. 
167. 

Maine.  —  Berry  v.  Carle,  3  Me.  269;  Moor 
v.  Veazie,  32  Me.  343,  52  Am.  Dec.  655;  Gerrish 
v.  Brown,  51  Me.  256,  81  Am.  Dec.  569; 
Davis  v.  Winslow,  51  Me.  264,  81  Am.  Dec. 
573;  Parsons  v.  Clark,  76  Me.  476. 

Maryland. —  See  Baltimore  v.  McKim,  3 
Bland  (Md.)  453;  Hammond  v.  Inloes,  4  Md. 
138;  Phipps  v.  State,  22  Md.  380. 

Massachusetts.  —  Com.  v.  Charlestown,  I 
Pick.  (Mass.)  180,  11  Am.  Dec.  161 ;  Com.  v. 
Chapin,  5  Pick.  (Mass.)  199,  16  Am.  Dec.  386; 
Kean  v.  Stetson,  5  Pick.  (Mass.)  492;  Blood  v. 
Nashua,  etc.,  R.  Corp.,  2  Gray  (Mass.)  137,  6t 
Am.  Dec.  444;  Thayer  v.  New  Bedford  R.  Co., 
125  Mass.  253. 

Michigan.  —  La  Plaisance  Bay  Harbor  Co. 
v.  Monroe,  Walk.  (Mich.)  155;  Grand  Rapids 
Booming  Co.  v.  Jarvis,  30  Mich.  308. 

Minnesota.  —  See  Schurmeier  v.  St.  Paul, 
etc.,  R.  Co.,  10  Minn.  82,  88  Am.  Dec.  59. 

New  Hampshire.  —  Carter  v.  Thurston,  58 
N.  H.  104,  42  Am.  Rep.  584. 

New  Jersey.  —  Lister  v.  Newark  Plank  Road 
Co.,  36  N.  J.  Eq.  477.  See  also  Matthiessen 
Sugar  Refining  Co.  v.  Jersey  City,  26  N.  J.  Eq. 
247. 

New  York.  —  Morgan  v.  King,  35  N.  Y.  454, 
91  Am.  Dec.  58.  See  also  Fowler  v.  Mott,  19 
Barb.  (N.  Y.)  204;  Slater  v.  Fox,  5  Hun  (N. 
Y.)  544;  Buffalo  Pipe  Line  Co.  v.  New  York, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  10  Abb.  N. 
Cas.  (N.  Y.)  107;  Cox  v.  New  York,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  177. 

Ohio.  —  Hickok  v.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255:  State  v.  Shannon,  36  Ohio  St. 
423,  38  Am.  Rep.  599. 

Pennsylvania.  —  Dalrymplez'.  Mead,  l  Grant 
Cas.  (Pa.)  197;  Helfenstein  v.  Reichenbach,  23 


Pa.  Co.  Ct.  66.  See  also  Com.  v.  Fisher,  I  P. 
&  W.  (Pa.)  462. 

Washington.  —  East  Hoquiam  Boom,  etc., 
Co.  v.  Neeson,  20  Wash.  142. 

See  also  supra,  this  title,  Tests  of  Naviga- 
bility, and  see  the  title  Highways,  vol.  15.  p. 
350. 

2.  User  Not  Necessary.  —  See  supra,  this  title, 

Tests  of  Aravi<;ability. 

In  some  of  the  earlier  American  cases  the 
common-law  doctrine  that  nontidal  streams 
become  navigable  by  user  seems  to  have  been 
recognized.  Brubakerz*.  Paul,  7  Dana  (Ky.)428, 
32  Am.  Dec.  in  ;  Ingram  v.  Police  Jury,  20  La. 
Ann.  226;  Berry  v.  Carle,  3  Me.  269;  Binney's 
Case,  2  Bland  (Md.)  129;  Scott  v.  Willson,  3 
N.  H.  321;  State  v.  Gilmanton,  14  N.  H.  467; 
State  v.  Thompson,  2  Strobh.  L.  (S.  Car.)  12, 

47  Am.  Dec.  588;  Stump  v.  McNairy,  5 
Humph.  (Tenn.)  363,  42  Am.  Dec.  437. 

3.  Legislative  Act  Unnecessary.  —  Little  Rock, 
etc.,  R.  Co.  v.  Brooks,  39  Ark.  403,  43  Am. 
Rep.  277;  Martin  v.  Bliss,  5  Blackf.  (Ind.)  35, 
32  Am.  Dec.  52;  Southern  R.  Co.  v.  Ferguson, 
105  Tenn.  552. 

4.  Statutes  Declaring  Streams  Navigable  —  Ala- 
bama.—  Olive  v.  State,  86  Ala.  88;  Harold  v. 
Jones,  86  Ala.  274. 

California.  —  Minturn  v.  Lisle,  4  Cal.  180; 
Shirley  v.  Bishop,  67  Cal.  543. 

Illinois.  —  People  v.  St.  Louis,  10  111.  351,  48 
Am.  Dec.  339. 

New  Jersey.  —  Atty.-Gen.  v.  Delaware,  etc., 
R.  Co.,  27  N.  J.  Eq.  7. 

New  York.  —  Buffalo  Pipe  Line  Co.  v.  New 
York,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  10 
Abb.  N.  Cas.  (N.  Y.)  107;  People  v.  Gutchess. 

48  Barb.  (N.  Y.)  656. 

North  Carolina.  —  State  v.  Dibble,  4  Jones 
L.  (49  N.  Car.)  107. 

Ohio.  —  Walker  v.  Board  of  Public  Works, 
16  Ohio  540. 

Pennsylvania.  —  Coovert  v.  O'Conner,  8 
Watts  (Pa.)  470;  Deddrick  v.  Wood,  15  Pa.  St. 
9;  Baker  v.  Lewis.  33  Pa.  St.  305,  75  Am. 
Dec.  598. 

South  Carolina.  —  Witt  v.  Jefcoat,  10  Rich. 
L.  (S.  Car.)  389. 

Texas.  — Selman  v.  Wolfe,  27  Tex.  68. 

5.  Partridge  v.  Eaton,  3  Hun  (N.  Y.)  533, 
affirmed  63  N.  Y.  482.  See  also  People  v. 
Gutchess,  48  Barb.  (N.  Y.)  656;  Walker  v. 
Board  of  Public  Works,  16  Ohio  540.  Compare 
People  v.  Elk  River  Mill,  etc.,  Co.,  107  Cal. 
221,  48  Am.  St.  Rep.  121.  And  see  the  title 
E-minent  Domain,  vol.  10,  p.  1080. 
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the  meaning  of  that  term  as  used  to  designate  an  incorporeal  hereditament.1 
It  is  the  paramount  right,*  and  to  it  are  subordinate  such  rights  as  fishing  3 
and  maintaining  a  ferry.4  It  is  a  public  right,  and  no  individual,  by  use  of 
navigable  waters,  can  acquire  a  private  right  therein,  for  his  use  cannot,  in 
law,  be  adverse.5 

(2)  Right  to  Use  Whole  Body  of  Water.  —  The  right  to  use  navigable  water 
as  a  highway  is  not  confined  to  any  particular  part  thereof,  but  extends  to  the 
entire  body  of  water.0 

(3)  Right  to  Exclusive  Occupation  of  Part.  —  It  includes  the  right,  in  a  rea- 
sonable manner  and  for  a  reasonable  time,  to  stop  and  occupy  to  the  exclusion 
of  others  particular  parts  of  or  locations  in  such  waters.7 

(4)  Right  to  Use  Banks  and  Shores  —  (a)  In  General.  • — According  to  the 
weight  of  authority  the  right  of  navigation  does  not  include  the  right  to  use 
banks  and  shores  as  landing  places  either  for  persons  or  property,  for  mooring 
vessels,  or  for  other  purposes  usually  incident  to  navigation.8 

1.  Barnard  v.  Hinkley,  10  Mich.  459.  And 
see  ihe  title  Easements,  vol.  10,  p.  398. 

2.  Navigation  the  Superior  Right.  —  Davis  v. 
Jerkins,  5  Jones  L.  (50  N.  Car.)  290;  Hodges 
v.  Williams,  95  N.  Car.  331,  59  Am.  Rep.  242; 
Flanagan  v.  Philadelphia,  42  Pa.  St.  219; 
Cobb  v.  Bennett.  75  Pa.  St.  326,  15  Am.  Rep. 
752;  Hunt  v.  Graham,  15  Pa.  Super.  Ct.  42. 
See  also  Musser  v.  Hershey,  42  Iowa  356; 
Delaware,  etc.,  R.  Co.  v.  Stump.  8  Gill  &  J. 
(Md.)  479,  29  Am.  Dec.  561. 

Whether  Superior  to  Right  to  Use  and  Maintain 
Bridges.  —  See  Scott  v.  Chicago,  1  Biss.  (U.  S.) 
510;  Chicago  v.  McGinn,  51  Hi.  266,  2  Am. 
Rep.  295;  Castello  z.  Landwehr,  28  Wis.  522; 
Gates  v.  Northern  Pac.  R.  Co.,  64  Wis.  64. 
And  see  the  title  Bridges,  vol.  4,  pp.  924,  925. 

3.  Superior  to  Right  of  Fishery.  —  Mason  v. 
Mansfield,  4  Cranch  (C.  C.)  580;  The  Steam- 
ship City  of  Baltimore,  5  Ben.  (U.  S.)  475; 
Com.  v.  Chapin,  5  Pick.  (Mass.)  199.  16  Am. 
Dec.  386;  Post  v.  Munn,  4  N.  J.  L.  67,  7  Am. 
Dec.  570;  Davis  v.  Jerkins,  5  Jones  L.  (50  N. 
Car.)  290;  Flanagan  v.  Philadelphia,  42  Pa. 
St.  219.  And  see  the  title  Fish  and  Fisheries, 
vol.  13,  p.  566. 

4.  Superior  to  Ferry  Franchise.  —  See  the  title 
Ferries,  vol.  12,  p.  1089. 

5.  No  Private  Right  of  Navigation.  —  Thayer 
v.  New  Bedford  R.  Co.,  125  Mass.  253;  Bird 
u.  Smith,  8  Watts  (Pa.)  434,  34  Am.  Dec.  483; 
London,  etc.,  Loan,  etc.,  Co.  v.  Warin,  14 
Can.  Sup.  Ct.  232.  See  also  Vooght  v.  Winch, 
2  B.  &  Aid.  662.  Arid  see  the  title  Adverse 
Possession,  vol.  1,  p.  881,  note. 

6.  Extends  over  Whole  Body  of  Water,  —  Ten- 
nessee, etc.,  R.  Co.  v.  Danforth,  112  Ala.  88; 
Sherlock  v.  Bainbridge,  41  Ind.  43,  13  Am. 
Rep.  302;  Hay  ward  v.  Knapp,  23  Minn.  430. 
See  also  Porter  v.  Allen,  8  Ind.  I,  65  Am.  Dec. 
750. 

Right  to  Use  New  Channel.  —  If  the  flow  of  the 
waters  of  a  river  or  stream  over  their  accus- 
tomed bed  is  obstructed  so  that  they  cannot  be 
used  as  formerly  for  purposes  of  boating  or  of 
floating  rafts  or  logs,  and  they  are  turned  into 
a  new  channel,  the  public  is  authorized  to  make 
use  of  them  in  the  new  channel  in  the  same 
manner  as  it  had  been  accustomed  to  use  them 
in  the  former  channel.  Dwinnel  v.  Barnard, 
28  Me.  554,  48  Am.  Dec.  507,  followed  in  Dwin- 
nel v.  Veazie,  44  Me.  167,  69  Am.  Dec.  94. 
See  also  Whisler  v.  Wilkinson,  22  Wis.  572. 
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7.  Right  to  Stop  and  Occupy  Particular  Part.  — 

Original  Hartlepool  Collieries  Co.  v.  Gibb,  5 
Ch.  D.  713;  Morrison  v.  Thurman,  17  B.  Mon. 
(Ky.)  250,  66  Am.  Dec.  153;  Hayward  v. 
Knapp,  23  Minn.  430;  Pollock  v.  Cleveland 
Ship  Bldg.  Co.,  56  Ohio  St.  665. 

Right  to  Anchor.  —  Gann  v.  Free  Fishers, 
etc.,  Co.,  11  H.  L.  Cas  192;  Foreman  v.  Free 
Fishers,  etc.,  Co.  L.  R.  4  H.  L.  266;  The 
Steamer  J.  W.  Everman.  2  Hughes,  (U.  S.)  17; 
The  Indiana,  Abb.  Adm.  330.  And  see  the 
title  Ships  and  Shipping. 

Right  to  Moor  at  Public  Wharves.  —  The  St. 
Lawrence,  19  Fed.  Rep.  328;  Baker  v.  Lewis, 
33  Pa.  St.  301,  75  Am.  Dec.  598.  And  see  the 
title  Wharves  and  Wharfingers. 

8.  Use  of  Banks  and  Shores  Not  Included  — 
England.  —  See  Blundell  v.  Catterall.  5  B.  & 
Aid.  268,  7  E.  C.  L.  91;  Wyatt  v.  Thompson,  1 
Esp.  252. 

Connecticut.  —  See  Burrows  <\  Gallup,  32 
Conn.  499,  87  Am.  Dec.  186. 

Delaivare.  —  Bickel  v.  Polk,  5  Harr.  (Del.) 
325- 

Illinois.  —  Ensminger  v.  People,  47  111.  384, 
95  Am.  Dec.  495;  Chicago  v.  Laflin,  49  111.  172. 
Compare  Middleton  v.  Pritchard,  4  111.  510,  38 
Am.  Dec.  112. 

Indiana.  —  Talbot  v.  Grace,  30  Ind.  389,  95 
Am.  Dec.  703.  Compare  Sherlock  v.  Bain- 
bridge, 41  Ind.  35,  13  Am.  Rep.  302,  modifying 
29  Ind.  364,  95  Am.  Dec.  644.  . 

Kentucky.  —  Smith  v.  Atkins,  (Ky.  1901)  60 
S.  W.  Rep.  930,  22  Ky.  L.  Rep.  1619. 

Maryland.  —  Thomas  v.  Ford,  63  Md.  346,  52 
Am.  Rep.  513. 

Mississippi. — Steamboat  Magnolia  v.  Mar- 
shall, 39  Miss.  109.  Compare  Morgan  v.  Read- 
ing, 3  Smed.  &  M.  (Miss.)  366. 

New  Jersey.  —  Bell  v.  Go  ugh,  23  N.  J.  L.  624; 
O'Niell  v.  Annett,  27  N.  J.  L.  291,  72  Am.  Dec. 
364. 

Ohio.  —  Pollock  v.  Cleveland  Ship  Bldg.  Co., 
56  Ohio  St.  655. 

Pennsylvania.  —  Ball  v.  Slack,  2  Whart.  (Pa.) 
508,  30  Am.  Dec.  278. 

South  Carolina.  —  State  7/.  Randall,  1  Strobh. 
L.  (S.  Car.)  no,  47  Am.  Dec.  548. 

Compare  Memphis  v.  Overton,  3  Yerg. 
(Tenn.)  387.  And  see  generally  the  title  Ease- 
ments, vol.  10,  p.  397. 

No  Public  Right  of  Way  Across  Shores  and 
Banks.  —  Blundell  v.  Catterall,  5  B.  &  Aid. 
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Navigation. 


(b)  Towing.  —  The  public  is  not  entitled  to  tow  on  the  banks  of  navigable 
streams  1  unless  such  right  has  been  acquired  by  grant  or  usage.2 

,.  MANNER  OF  EXERCISING  Right.  —  The  general  doctrine  to  be  deduced 
from  the  authorities  in  reference  to  the  use  of  navigable  waters  as  public 
highways  is  that  each  person  has  an  equal  right  to  their  reasonable  use. 
Whal  constitutes  reasonable  use  depends  upon  the  circumstances  of  each  par- 
ticular case,  and  no  positive  rule  of  law  can  be  laid  down  to  define  and  regu- 
late such  use  with  entire  precision,  so  various  are  the  subjects  and  occasions 
for  it,  and  so  diversified  the  relations  of  parties  therein  interested.  In  deter- 
mining  the  question  of  reasonable  use  regard  must  be  had  to  the  subject- 
matter  of  the  use,  the  occasion  and  manner  of  its  application,  its  object, 
extent,  necessity,  and  duration,  and  the  established  usage  of  the  country. 
This  common  right  gives  no  immunity  for  injuries  committed  in  its  use,  but 
one  exercising  such  right  is  liable  for  all  damages  caused  by  his  negligence  to 
riparian  owners  or  others.3 


268,  7  E.  C.  L.  91.  See  also  Hetfield  v.  Baum, 
13  Ired.  L.  (35  N.  Car.)  394,  57  Am.  Dec.  563; 
Vancouver  v.  Canadian  Pac.  R.  Co.,  23  Can. 
Sup.  Ct.  1. 

Right  to  Use  Banks  When  Floating  Logs.  — 

Pursell  v.  Stover,  110  Pa.  St.  43.  And  see  the 
titles  Boom  Companies,  vol.  4,  p.  712,  note; 
Logs  and  Lumber,  vol.  19,  p.  524. 

Reclaiming  Stranded  Logs.  —  Carter  v.  Thurs- 
ton, 58  N.  H.  104,  42  Am.  Rep.  584. 

Must  Pay  Damages  Caused  by  Stranding  or 
Abandoning.  —  Sheldon  v.  Sherman,  42  N.  Y. 
484,  1  Am.  Rep.  569.  See  also  Ford  Lumber 
Co.  v.  McQueen,  14  Ky.  L.  Rep.  521. 

Right  of  Landing  for  Ferry.  —  See  Burrows  v. 
Gallup,  32  Conn.  499,  87  Am.  Dec.  186;  Walker 
v.  Armstrong,  2  Kan.  198;  Prosser  v.  Wapello 
County,  18  Iowa  327;  Gant  v.  Drew,  1  Ore- 
gon 35.  And  see  the  title  Ferries,  vol.  12, 
pp.  1088.  1097,  1098. 

Dedication  of  Banks  and  Shores  to  Public  Use.  — 
See  the  title  Dedication,  vol.  9,  p.  27. 

In  Louisiana  the  civil-law  rule  which  gives  to 
the  public  a  servitude  in  the  banks  and  shores 
of  navigable  waters  as  appurtenant  to  the 
right  of  passage  has  been  adopted  by  statute. 
Rev.  Civ.  Code  La.  (1900),  arts.  455,  457; 
Municipality  No.  2  v.  Orleans  Cotton  Press 
Co.,  18  La.  122,  36  Am.  Dec.  624;  Carrolllon 
R.  Co.  v.  Winthrop,  5  La.  Ann.  36;  McKeen 
v.  Kurfust,  10  La.  Ann.  523;  New  Orleans  v. 
New  Orleans,  etc.,  R.  Co.,  27  La.  Ann.  414. 
See  also  Leonard  v.  Baton  Rouge,  39  La.  Ann. 
276;  Sweeney  v.  Sheakspeare,  42  La.  Ann.  614, 
21  Am.  St.  Rep.  400;  Louisiana  Constr.,  etc., 
Co.  v.  Illinois  Cent.  R.  Co.,  49  La.  Ann. 
527- 

In  Missouri  it  has  been  decided  that  fisher- 
men and  navigators  are  entitled  to  a  temporary 
use  of  the  banks  of  navigable  rivers  in  land- 
ing, fastening,  and  repairing  their  vessels  and 
exposing  their  sails  or  merchandise.  O'Fal- 
lon  v.  Daggett,  4  Mo.  343,  29  Am.  Dec.  640. 

1.  No  Right  to  Tow.  —  Ball  v.  Herbert,  3  T. 
R.  253;  Lee  Conservancy  Board  v.  Button,  12 
Ch.  D.  384,  6  App.  Cas.  685,  51  L.  J.  Ch.  17, 
45  L.  T.  N.  S.  385;  Reimold  v.  Moore,  2  Mich. 
N.  P.  15. 

2.  Right  Acquired  by  Usage.  —  Pierse  v.  Fau- 
conberg,  1  Burr.  292,  Kinloch  v.  Nevile,  6  M. 
&  W.  795;  Winch  v.  Conservators,  L.  R.  7  C. 
P.  471.  See  also  Rex  v.  Navigation  Com'rs,  5 
Ad.  &  El.  804,  31  E.  C.  L.  443. 


3.  Exercise  Must  Be  Reasonable  —  England.  — 
Original  Hartlepool  Collieries  Co.  v.  Gibb,  5 
Ch.  D.  713. 

United  States.  —  Lallande  v.  The  Steamboat 
C.  D.,Jr.,  Newb.  Adm.  501;  U.  S.  v.  Missis- 
sippi, etc.,  Boom  Co.,  I  McCrary  (U.  S.)  601. 
Alabama.  —  Harold  v.  Jones,  86  Ala.  274. 
California.  —  People    v.    Gold    Run  Ditch, 
etc.,  Co.,  66  Cal.  138,  56  Am.  Rep.  80. 

Indiana. — Sherlock  v.  Bainbridge,  41  Ind. 
35,  13  Am.  Rep.  302. 

Kentucky.  —  See  Goodin  v.  Kentucky  Lum- 
ber Co.,  90  Ky.  625. 

Maine.  —  Gerrish  v.  Brown,  51  Me.  256,  81 
Am.  Dec.  569;  Davis  v.  Winslow,  51  Me.  264, 
81  Am.  Dec.  573. 

Michigan.  —  Grand  Rapids  Booming  Co.  v. 
Jarvis,  30  Mich.  308;  Giflord  v.  McArthur.  55 
Mich.  535;  Bauman  v.  Pere  Marquette  Boom 
Co.,  66  Mich.  544;  McDonell  v.  Rifle  Boom  Co., 

71  Mich.  61. 
Minnesota. — Anderson  v.  Maloy,  32  Minn. 

76;  McKenzie  v.  Mississippi,  etc..  Boom  Co.. 
29  Minn.  288;  Coyne  v  Mississippi  Boom  Co., 

72  Minn.  533,  71  Am.  St.  Rep.  508;  Page  v. 
Mille  Lacs  Lumber  Co.,  53  Minn.  492;  Dou- 
cette  v.  Little  Falls  Imp.,  etc.,  Co.,  71  Minn. 
206. 

Mississippi.  —  Cue  v.  Breeland,  78  Miss.  864. 
Montana. — See    Hopkins   v    Butte,  etc.. 
Commercial  Co.,  13  Mont.  223,  40  Am.  St. 
Rep.  438. 

Nevada.  —  Mandlebaum  v.  Russell,  4  Nev. 
551- 

New  Hampshire.  —  Thompson  v.  Androscog- 
gin River  Imp.  Co.,  54  N.  H.  558;  George  v. 
Fisk,  32  N.  H.  32. 

North  Carolina.  —  Burke  County  v.  Catawba 
Lumber  Co.,  115  N.  Car.  590. 

Oregon.  —  Hunter  v.  Grande  Ronde  Lumber 
Co.,  (Oregon,  1901)  65  Pac.  Rep.  598. 

Pennsylvania.  —  Dalrymple  v.  Mead,  I  Grant 
Cas.  (Pa.)  197;  Philiber  v.  Matson.  14  Pa.  St. 
306;  Beach  v.  Schoff,  28  Pa.  St.  196;  White 
Deer  Creek  Imp.  Co.  v.  Sassaman,  67  Pa.  St. 
415. 

South  Carolina.  —  State  v.  Thompson,  2 
Strobh.  L.  (S.  Car.)  12,  47  Am.  Dec.  588. 

Washington.  —  Watkins  v  Dorris,  (Wash. 
1901)  64  Pac.  Rep.  840.  See  also  Glick  v. 
Weatherwax,  14  Wash.  560. 

Wisconsin.  —  Field  v.  Apple  River  Log  Driv- 
ing Co.  67  Wis.  569. 
442  Volume  XXI. 


Obstructions 


NAVIGABLE  WATERS. 


Objects  Constituting. 


d.  How  RIGHT  LOST.  —  The  public  right  of  navigation  may  be  abridged 
or  extinguished  in  England  by  Act  of  Parliament,1  and  in  the  United  States 
it  seems  that  a  state  may  by  legislative  act,  in  the  absence  of  congressional 
regulations,  obstruct  and  even  close  its  navigable  waters  whenever  such  course 
is  conducive  to  the  interests  of  the  general  public.2  The  right  may  also  be 
lost  as  the  result  of  natural  causes,  such  as  the  retreat  of  the  sea,  or  a  deposit 
of  silt  and  mud.3 

VI.  Obstructions  —  1.  Definition.  — An  obstruction  is  such  an  impediment 
as  renders  navigation  less  convenient,  less  secure,  and  less  expeditious.4 

2.  Objects  Constituting  Obstructions.  —  Thus,  wire  cables  and  ropes,5  anchors,8 
gaspipes,7  weirs,8  accumulations  of  logs,9  embankments  and  jetties, ,w  and 
deposits  of  sewage  and  debris  11  have  been  decided  to  constitute  obstructions. 

Wrecks.  —  Where  through  an  unavoidable  accident  a  vessel  is  sunk  in  navi- 
gable waters,  the  owner,  if  he  abandons  possession  and  control,  is  not  obliged 
to  remove  the  wreck,  nor  is  he  liable  for  injuries  which  it  may  cause  to 
others,  nor  indictable  for  maintaining  a  nuisance,  although  navigation  is 
obstructed.  It  is  equally  true  that  so  long  as  and  so  far  as  possession,  man- 
agement, and  control  of  the  wreck  are  not  abandoned,  there  remains  on  the 
owner  an  obligation  to  protect  other  vessels  from  receiving  injury  through 
such  wreck,  and  this  obligation  may  be  transferred  with  the  transfer  of  the 
possession  and  control  to  another  person.12  According  to  the  later  Englisli 
decisions  it  seems  that  the  owner  may  escape  liability  by  abandoning  posses- 

5.  Cables  and  Ropes.  —  The  Vancouver,  2 
Savvy.  (U.  S.)  381;  The  Swan,  19  Fed.  Rep. 
455;  Ladd  v.  Foster,  31  Fed.  Rep.  827;  Albina 
Ferry  Co.  v.  The  Imperial,  38  Fed.  Rep.  614; 
McCord  v.  The  Steamboat  Tiber,  6  Biss.  (U.  S.) 
409;  Stephens,  etc.,  Transp.  Co.  v.  Western 
Union  Tel.  Co.,  8  Ben.  (U.  S.)  502;  The  City  of 
Richmond,  43  Fed.  Rep.  85;  Western  Union 
Tel.  Co.  v.  Inman,  etc.,  Steamship  Co.,  59  Fed. 
Rep.  365;  Blanchard  v.  Western  Union  Tel. 
Co.,  60  N.  Y.  510,  reversing  3  Thorn  p.  &  C.  (N. 
Y.)  775- 

6.  Anchors.  —  Harmond  v.  Pearson,  1  Campb. 
515;  Hancock  v.  York,  etc.,  R.  Co.,  10  C.  B. 
348,  70  E.  C.  L.  348. 

7.  Gaspipes.  —  Omslaer  v.  Philadelphia  Co., 
31  Fed.  Rep.  354;  Milwaukee  Gas  Light  Co.  v. 
The  Schooner  Gamecock,  23  Wis.  144,  99  Am. 
Dec.  138. 

8.  Weirs.  —  Williams  v.  Wilcox,  3  N.  &  P. 
606,  8  Ad.  &  El.  314,  35  E.  C.  L.  396,  1  W.  W. 
&  H.  477- 

9.  Logs.  —  Moore  v.  Jackson,  (Buffalo  Super. 
Ct.  Gen.  T.)2  Abb.  N.  Cas.  (N.  Y.)  211;  Drake 
v.  Sault  Ste.  Marie  Pulp,  etc.,  Co.,  25  Ont. 
App.  251. 

10.  Embankments.  —  Atty.-Gen.  v.  Lonsdale, 

L.  R.  7  Eq.  377;  Rex  v.  Ward,  6  N.  &  M.  38. 
4  Ad.  &  El.  384,  31  E.  C.  L.  92,  1  H.  &  W.  703; 
Northern  Pac.  R.  Co.  v.  U.  S.,  (C.  C.  A.)  104 
Fed.  Rep.  691;  Gerrish  v.  Brown,  51  Me.  256, 
81  Am.  Dec.  569. 

11.  Deposits.  —  Garitee  v.  Baltimore,  53  Md. 
422;  Boston  Rolling  Mills  v.  Cambridge,  117 
Mass.  396;  Clark  v.  Peckham,  10  R.  I.  35,  14 
Am.  Rep.  654.  And  see  the  title  Drains  and 
Sewers,  vol.  10,  p.  248. 

12.  Liability  of  Owner  of  Wreck  —  England.  — 
White  v.  Crisp,  10  Exch.  312;  Brown  v.  Mal- 
lett,  5  C.  B.  599,  57  E.  C.  L.  599;  Rex  v. 
Watts,  2  Esp.  675:  Steamship  Utopia  v.  Steam- 
ship Primula,  (1893)  A.  C.  492,  70  L.  T.  N.  S. 
47;  The  Snark,  (1900)  P.  105,  82  L.  T.  N.  S.  42, 
69  L.  J.   P.  41. 
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And  see  the  titles  Boom  Companies,  vol.  4, 
p.  711;  Highways,  vol.  15,  p.  504;  Ships  and 
Shipping. 

Injury  to  Bridge. —  Bucki  v.  Con.e,  25  Fla.  1; 
Sewall's  Falls  Bridge  v.  Fisk,  23  N.  H.  171. 

Injury  to  Dam.  —  Trevett  v.  Barnes,  21  N.  Y. 
Wkly.  Dig.  560.  See  also  Little  u.  Ince,  3  U. 
C.  C.  P.  528.  And  see  the  title  Dams,  vol.  8, 
p.  719 

No  Liability  unless  Negligent.  —  New  Orleans, 
etc.,  R.  Co.  v.  McEwen,  etc.,  Corp.,  49  La. 
Ann.  1184.  See  also  Ford  Lumber,  etc.,  Co. 
v.  McQueen.  14  Ky.  L.  Rep.  521.  Compare 
Haines  v.  Welch,  14  Oregon  319. 

Test  of  Due  Skill  and  Care.  —  Sullivan  v.  Jerni- 
gan,  21  Fla.  264;  Field  v.  Apple  River  Log 
Driving  Co.,  67  Wis.  569.  And  see  the  title 
Negligence,  post. 

1.  Right  Extinguished  by  Act  of  Parliament.  — 
Rex  v.  Montague,  6  Dowl.  &  R.  616,  4  B.  & 
C.  598,  10  E.  C.  L.  413,  28  Rev.  Rep.  420. 

2.  Right  Extinguished  by  State  Legislation. 
—  Charlestown  v.  Middlesex  County,  3  Met. 
(Mass  )  202.  See  also  Kean  v.  Stetson,  5  Pick. 
(Mass.)492;  Matthiessen,  etc.,  Sugar  Refining 
Co.  v.  Jersey  City,  26  N.  J.  Eq.  247;  Southern 
R.  Co.  v.  Ferguson,  105  Tenn.  552.  But  see 
Bedlow  v.  New  York  Floating  Dry  Dock  Co., 
112  N.  Y.  263.  See  further,  supra,  this  title, 
Ownership  and  Control,  and  the  title  Bridges, 
vol.  4,  p.  923. 

3.  Extinguishment  by  Natural  Causes.  —  Rex 
v.  Montague,  6  Dowl.  &  R.  616,  4  B.  &  C.  598, 
10  E.  C.  L.  413,  28  Rev.  Rep.  420.  See  also 
Colchester  v.  Brooke,  7  Q.  B.  339,  53  E.C.  L.  339. 

4.  Obstruction  Defined.  —  State  v.  Narrows 
Island  Cluh,  100  N.  Car.  477,  6  Am.  St.  Rep. 
61S.  See  also  Terre  Haute  Drawbridge  Co.  v. 
Halliday,  4  Ind.  36. 

Whether  Natural  Formation  an  Obstruction.  — 
See  Snvder  v.  Philadelphia,  78  Pa.  St.  23. 

As  to  When  Booms,  Bridges,  Dams,  and  Other 
Structures  arc  obstructions,  see  supra,  this 
title,  Ownership  and  Control. 
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Public  and  Private  Rights. 


sion  and  control,  even  though  the  sinking  was  caused  by  his  own  negligence 
or  that  of  hi^  agents  or  servants,  unless  such  negligence  was  wilful;1  but  it 
has  been  held  otherwise  in  Massachusetts.'* 

3.  Public  and  Private  Rights  as  to  Obstructions  —  a.  In  General.  —  Impedi- 
ment-, to  navigation,  unless  authorized  by  some  competent  power,  are  nui- 
sances  :t  and  may  be  abated,*  and  the  person  or  persons  responsible  therefor 
arc  liable  to  indictment5  and  also  to  an  action  for  damages  if  the  person  bring- 
ing such  action  can  show  that  he  has  sustained  a  special  injury  differing  not 
merely  in  degree,  but  likewise  in  kind,  from  that  sustained  by  the  general 
public.6  And  if  adequate  redress  cannot  be  obtained  elsewhere  equity  will 
afford  relief  by  granting  an  injunction  against  such  nuisance.7 

778;  Moore  v.  Jackson,  (Buffalo  Super.  Ct. 
Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  211;  Hart  v. 
Albany,  9  Wend.  (N.  Y.)  571,  24  Am.  Dec.  165, 
3  Paige  (Nf.  Y.)  213.  And  see  the  title 
Nuisance,  14  Encyc.  of  Pl.  and  Pr.  1093. 

6.  Action  for  Damages  —  England. —  Brown- 
low  v.  Metropolitan  Board  of  Works,  16  C.  B. 
N.  S.  546,  in  E.  C.  L.  546;  White  v.  Phillips, 
15  C.  B.  N.  S.  245,  109  E.  C.  L.  245;  Rose  v. 
Miles,  4  M.  &  S.  101. 

United  States.  —  Missouri  River  Packet  Co. 
v.  Hannibal,  etc.,  R.  Co.,  1  McCrary  (U.  S.) 
281;  Atlee  v.  Union  Packet  Co.,  21  Wall.  (U. 
S.)  3S9. 

Alabama.  —  Alabama  Sipsey  River  Nav.  Co. 
v.  Georgia  Pac.  R.  Co.  87  Ala.  154. 

California.  —  Coburn  v.  Ames,  52  Cal.  387, 
28  Am.  Rep.  634. 

Maine.  —  Low  v.  Knowlton,  26  Me.  128. 
Massachusetts.  —  Breed  v.  Lynn,  126  Mass. 
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Michigan.  —  Potter  v.  Indiana,  etc.,  R.  Co., 
95  Mich.  389. 

Minnesota.  —  Swanson  v.  Mississippi,  etc., 
Boom  Co.,  42  Minn.  532;  Lammers  v.  Bren- 
nan,  46  Minn.  209. 

South  Carolina.  —  South  Carolina  Steamboat 
Co.  v.  Wilmington,  etc.,  R.  Co.,  46  S.  Car.  327, 
57  Am.  St.  Rep.  688. 

Washington.  —  Carl  v.  West  Aberdeen  Land, 
etc,  Co.,  13  Wash.  616;  Jones  v.  St.  Paul,  etc., 
R.  Co.,  16  Wash.  25. 

14-isconsin. — Volk  v.  Eldred,  23  Wis.  410; 
Hall  v.  Kitson,  4  Chand.  (Wis.)  20;  Arpin  v. 
Bowman,  83  Wis.  54. 

Canada.  — Small  v.  Grand  Trunk  R.  Co.,  15 
U.  C.  Q.  B.  283;  Drake  v.  Sault  Ste.  Marie 
Pulp,  etc.,  Co.,  25  Ont.  App.  251. 

And  see  the  title  Nuisances,  14  Encyc.  of  Pl. 
and  Pr.  1094. 

Municipal  Liability.  —  McCaulley  v.  Philadel- 
phia, 103  Fed.  Rep.  661;  Seaman  v.  New  York, 
80  N.  Y.  239,  36  Am.  Rep.  612;  Coonley  v. 
Albany,  132  N.  Y.  145,  affirming  57  Hun  (N. 
Y.)  327;  Winpenny  v.  Philadelphia,  65  Pa.  St. 
135.  And  see  the  title  Municipal  Corpora- 
tions, vol.  20,  p.  1 123. 

7.  Injunction  —  England.  —  Atty.-Gen.  v. 
Lonsdale,  L.  R.  7  Eq.  377,  38  L.  J.  Ch.  335,  20 
L.  T.  N.  S.  64,  17  W.  R.  219;  Atty.-Gen  v. 
Terry.  L.  R.  9  Ch.  423;  Atty.-Gen.  v.  Parme- 
ter,  10  Price  378;  Atty.-Gen.  v.  Shrewsbury 
Bridge  Co.,  21  Ch.  D.  752. 

United  States.  —  Spokane  Mill  Co.  v.  Post, 
50  Fed.  Rep.  429. 
Alabama.  —  Walker  v.  Allen,  72  Ala.  456. 
California.  ■ —  People    v.  Gold  Run  Ditch, 
etc.,  Co.,  66  Cal.  138,  56  Am.  Rep.  80. 
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United  States.  —  The  Swan,  3  Blatchf.  (U.  S.) 
285. 

Ma  1  <achusetts.  —  Boston,  etc.,  Steamboat  Co. 
v.  Munson,  117  Mass.  34. 

Ntw  York.  —  Buffalo  v.  Yattan,  Sheld.  (N. 
Y.)  483.  See  also  Taylor  v.  Atlantic  Mut.  Ins. 
Co.,  37  N.  Y.  275. 

Pennsylvania.  —  Winpenny  v.  Philadelphia, 
65  Pa.  St.  138. 

See  titles  Ships  and  Shipping;  Wrecks. 

Statutes  as  to  Removing  Wrecks  —  England.  — 
26  &  27  Vict.,  c.  8g;  40  &  41  Vict.,  c.  16,  ?  4; 
57  &  58  Vict.,  c.  187,  §77;  Dormontz/.  Furness 
R.  Co.,  11  Q.  B.  D.  4q6;  The  Snark,  (1900)  P. 
105,  82  L.  T.  N.  S.  42,  48  W.  R.  279,  69  L.  J. 
P.  41. 

United  States.  —  Act  Cong.  Sept.  19,  1890, 
§  10;  U.  S  v.  Hall,  (C.  C.  A.)  63  Fed.  Rep.  472. 

Right  of  Owner  of  Another  Vessel  to  Remove 
Wreck.  —  Gumbert  v.  Wood,  146  Pa.  St.  370. 

Destruction  of  Derelicts,  —  The  River  Mersey, 
48  Fed.  Rep.  686. 

1.  The  Douglas,  7  P.  D.  151;  Steamship 
Utopia  v.  Steamship  Primula,  (1893)  A.  C.  492, 
70  L.  T.  N.  S.  47;  The  Snark,  (icjon)  P.  105,  82 
L.  T.  N.  S.  42,  48  W.  R.  279,  69  L.  J.  P.  41. 

2.  Boston,  etc.,  Steamboat  Co.  v.  Munson, 
117  Mass.  34. 

3.  Garitee  v.  Baltimore,  53  Md.  422;  Garey 
v.  Ellis,  1  Cush.  (Mass.)  306;  Newark  Plank 
Road,  etc.,  Co.  v.  Elmer,  9  N.  J.  Eq.  754; 
Barnes  v.  Racine,  4  Wis.  454.  And  see  the 
title  Nuisances,  post. 

4.  Abatement  of  Nuisance.  —  Atty.-Gen.  v. 
Burridge,  10  Price  350;  Dimes  v.  Petley,  15 
Q.  B.  276,  69  E.  C.  L.  276;  Lallande  v.  The 
Steamboat  C.  D.,  Jr.,  Newb.  Adm.  501; 
Charleston,  etc.,  R.  Co.  v.  Johnson,  73  Ga. 
306;  McLean  v.  Mathews,  7  111.  App.  599; 
Shortall  v.  Fitzsimons,  etc.,  Co.,  93  111.  App. 
231;  People  v.  Vanderbilt,  28  N.  Y.  396,  84 
Am.  Dec.  351.  26  N.  Y.  287,  38  Barb.  (N.  Y.) 
286;  King  v.  Sanders,  2  Brev.  (S.  C.)  ill; 
Selman  v.  Wolfe,  27  Tex.  68.  And  for  a  full 
discussion  of  the  subject  see  the  title  Abate- 
ment of  Nuisances,  vol.  1,  p.  63. 

5.  Indictable  Nuisance.  —  Rex  v.  Ward,  6  N. 
&  M.  38,  4  Ad.  &  El.  384,  31  E.  C.  L.  92,  1  H. 
&  W.  703;  U.  S.  v.  New  Bedford  Bridge.  1 
Woodb.  &  M.  (U.  S.)  401;  U.  S.  v.  Burns,  54 
Fed.  Rep.  351;  State  v.  Babcock,  30  N.  J.  L. 
29;  State  v.  Narrows  Island  Club,  100  N.  Car. 
477.  6  Am.  St.  Rep.  618;  State  v.  Dibble,  4 
Jones  L.  (49  N.  Car.)  107;  State  v.  Duplin 
Canal  Co.,  gr  N.  Car.  627;  State  v.  Thompson, 
2  Sirobh.  L.  (S.  Car.)  12,  47  Am.  Dec.  588.  See 
also  Alden  v.  Pinney,  12  Fla.  348;  South  Caro- 
lina R.  Co.  v.  Moore,  28  Ga.  398,  73  Am.  Dec. 


Obstructions. 


NA  VIGABLE  WA  TERS  —  NEAR. 


Definitions, 


b.  Slight  or  Temporary  Obstructions.  —  It  is  not,  however,  every 
slight  interference  with  the  use  of  navigable  waters  that  will  amount  to  a  nui- 
sance and  be  indictable  as  such,  or  the  subject  of  an  action  for  abatement. 
If  obstructions  are  temporary  and  reasonable  they  will  not  be  declared  illegal 
merely  because  the  public  may  not,  for  a  time,  have  the  full  use  of  the  high- 
way.1 But  an  obstruction  to  navigation  cannot  be  justified  on  the  ground 
that  the  public  benefit  to  be  derived  from  it  outweighs  the  inconvenience  it 
causes. 3 

NAVIGATE.  (See  also  the  title  SHIPS  AND  SHIPPING.)  —  To  navigate 
means  to  steer,  direct,  or  manage  a  vessel,  and  implies  that  the  act  is  done  by 
those  on  board  of  the  vessel  itself.3 

NAVIGATION.  —  See  the  title  SHIPS  AND  Shipping. 

NAVY.  (See  also  the  title  MILITARY  Law,  vol.  20,  p.  615.) —  See  note  4. 
NAVY  YARD.  —  See  note  5. 

NEAP  TIDES.  —  Those  tides  which  happen  between  the  full  and  the  change 
of  the  moon,  twice  in  every  twenty-four  hours.6 

NEAR  —  NEAREST  —  NEARLY.  (See  also  At,  vol.  3,  p.  167  ;  NEXT, post)  - 
"  Near  "  is  a  relative  term,  and  its  precise  meaning  depends  upon  circumstances.7 


Connecticut.  —  Frink  v.  Lawrence,  20  Conn. 
117,  50  Am.  Dec.  274. 

New  Jersey.  —  Thompson  v.  Paterson,  etc.. 
River  R.  Co.,  9  N.  J.  Eq.  526. 

New  York.  —  New  York  v.  Baumberger,  7 
Robt.  (N.  Y.)  219. 

Pennsylvania.  —  McKeesport  Gas  Co.  v. 
Carnegie  Steel  Co.,  189  Pa.  St.  509.  See  also 
Lehigh  Coal,  etc.,  Co.  v.  Pocono  Spring  Water 
Ice  Co.,  7  Northam  Co.  Rep.  (Pa.)  350. 

Wisconsin.  —  State  v.  Carpenter,  68  Wis. 
165,  60  Am.  Rep.  848. 

And  see  the  title  Injunctions,  vol.  16,  p. 
337- 

1.  Temporary  Obstructions  Not  a  Nuisance.  — 

People  v.  Horton,  64  N.  Y.  610,  affirming  5 
Hun  (N.  Y.)  516.  See  also  Rex  v.  Tindall,  1 
N.  &  P.  719,  6  Ad.  &  El.  143,  33  E.  C.  L.  26; 
Reg.  v.  Russell,  3  El.  &  HI.  942,  18  Jur.  1022; 
U.  S.  v.  Rum  River,  etc.,  Boom  Co.,  1  Mc- 
Crary  (U.  S.)  397;  St.  Louis  v.  Knapp,  2  Mc- 
Crary  (U.  S.)  516;  The  Echo,  19  Fed.  Rep.  453; 
Cummins  v.  Spruance,  4  Harr.  (Del.)  315;  Pil- 
sher  v.  Hart,  I  Humph.  (Tenn.)  524. 

2.  Atly.-Gen.  v.  Terry,  L.  R.  9  Ch.  423  [dis- 
approving Rex  v.  Russell,  6  B.  &  C.  566.  13  E. 
C.  L.  254];  Rex  v.  Ward,  4  Ad.  &  El.  384.  31 
E.  C.  L.  92;  R?g.  v.  Moss,  26  Can.  Sup.  Ct. 
322;  Gold  v.  Carter,  9  Humph.  (Tenn.)  369,  49 
Am.  Dec.  712.  See  also  Reg.  v.  Randall,  C. 
&  M.  496,  41  E.  C.  L.  272. 

3.  Navigating  —  Towing.  —  Ryan  v.  Hook,  34 
Hun  (N.  Y.)  191,  in  which  case  navigating  was 
distinguished  from  towing. 

4.  Navy  —  Officers. —  In  Brashear  v.  Mason, 
6  How.  (U.  S.)  92,  it  was  held  that  under  the 
joint  resolutions  of  Congress  providing  for 
the  annexation  of  Texas  to  the  United  States, 
the  officers  of  the  navy  of  Texas  did  not  pass 
into  the  naval  service  of  the  United  States. 
The  transfer  of  the  navy  of  Texas  related  exclu- 
sively to  the  ships  of  war  and  their  armaments. 
The  court  said:  "  The  term  navy,  in  the  con- 
nection in  which  it  is  used,  no  more  includes, 
ex  vi  termini,  the  officers  and  crew  on  board 
than  the  term  '  navy  yard  '  includes  the  offi- 
cers and  hands  in  charge  of  that  part  of  the 


public  property,  or  the  term  '  fortifications  ' 
includes  the  officers  and  soldiers  of  the  re- 
public engaged  in  manning  them." 

The  Vessels  of  the  Navy,  within  the  meaning 
of  the  Prize  Act  of  June  30,  1864,  13  U.  S. 
Stat,  at  L.  306,  c.  174,  are  all  armed  vessels 
officered  and  manned  by  the  United  States  and 
under  the  control  of  the  department  of  the 
nary.    U.  S.  v.  Steever,  113  U.  S.  753. 

5.  A  Navy  Yard  includes  the  walets  contigu- 
ous to  and  necessary  to  the  operations  of  the 
yard.  The  watets  necessary  to  float  the  ves- 
sels stationed  at  the  yard  are,  like  the  yard 
itself,  within  the  exclusive  jurisdiction  of  the 
United  States.  Exp.  Tatem,  1  H  ughes  (U.  S.) 
588. 

6.  Neap  Tides. —  Teschemacher  v.  Thompson, 
18  Cal.  21. 

7.  Relative  Term.  —  Keelmen  Soc.  v.  Davison, 
16  C.  B.  N.  S.  616,  in  E.  C.  L.  616;  Kirkbride 
v.  Lafayette  County,  108  U.  S.  211;  Cogswell 
v.  Bull,  39  Cal.  320;  Wilson  v.  Inloes,  6  Gill 
(Md.)  153;  Fall  River  Iron  Works  Co.  v.  Old 
Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  227;  Bar- 
rett v.  Schuyler  County  Ct.,  44  Mo.  202;  Amer- 
ican Dock,  etc.,  Co.  v.  Public  Schools,  39  N.  J. 
Eq.435.  See  also  Shepherd  v.  Baltimore,  etc., 
R.  Co.,  130  U.  S.  426,  38  Am.  &  Eng.  R.  Cas. 
437;  Boston,  etc.,  R.  Corp.  v.  Midland  R.  Co.,  I 
Gray  (Mass.)  367:  Fassett  v.  Roxbury,  55  Vt. 
554- 

In  People  v.  Collins,  19  Wend.  (N.  Y.)  56, 
where  commissioners  had  been  appointed  by 
statute  to  lay  out  a  road  beginning  and 
terminating  "  at  or  near"  certain  points,  it 
was  held  that  the  word  near,  as  here  used, 
was  a  relative  term  and  that  the  precise  points 
were  purposely  left  to  be  settled  by  the  com- 
missioners. 

"Near  St.  Louis."  —  A  deed  conveyed  all  the 
interest  of  the  grantot  in  his  father's  estate 
"  tuur  St.  Louis."  It  was  held  that  it  might 
be  shown  that  the  father  possessed  land  nearer 
St.  Louis,  and  more  appropriately  within  the 
description  of  the  deed  of  the  son,  than  that 
sought  to  be  comprised  within  it.  Menkens  v. 
Blumenthal,  27  Mo.  ig8.  See  also  Smith  v. 
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NEAR    -  NEA RES T  —  NEA R L  I 


Definition. 


Campbell,  rg  Ves,  Jr.  403;  Gates  v.  Madison 
Couniv  Mul.  Ins.  Co.,  5  N.  Y.  469,  2  N.  Y.  43. 

Tin  Worda  "  Near  County  or  Town  Lines"  in 
the  Illinois  statute  now  embodied  in  Stair  & 
Curl.  Annul.  Slat.  [896,  c.  121,  par.  21,  which 
provides  tor  the  erection  of  bridges  over 
sue  ims  near  county  or  town  lines,  have  been 
h  Id  to  confer  on  the  highway  commissioner  of 
the  town  or  towns  electing  to  build  such  a 
bridge  power  to  determine  its  site,  within  a 
mile  or  any  other  reasonable  distance  from  the 
t  iwn  line.  Inslcy  v.  Shepard,  31  Fed.  Rep. 
869. 

"  Near  "  May  Include  Considerable  Distances.  — 

As  a  mile  and  a  quarter.  Morris  v.  State,  3 
Heisk.  (Tenn.)  315,  stated  under  the  title  In- 
toxicating Liquors,  vol.  17,  p.  347,  note  5. 
Or  a  mile  and  a  half.  Parke's  Appeal.  64  Pa. 
St.  137.  where  the  question  was  whether  a  rail- 
road terminus  was  located  "  at  or  near  "  a 
ceriain  town. 

''Near"  May  Be  Taken  in  the  Sense  of  "in  a 
Reasonable  Vicinity  to,"  and  what  that  is  de- 
pends on  circumstances.  Baring  v.  Erdman, 
2  Fed.  Cas.  No.  981,  where  the  question  was 
on  the  construction  of  a  statute  allowing  a 
railroad  to  get  materials  near  its  track. 

When  a  Question  of  Fact.  —  Where  the  plain- 
tiffs were  to  run  for  the  defendant  his  staves 
"  at  and  near  Tuscola  "  at  a  specified  price,  it 
was  held  that  whether  a  point  a  mile  and  a 
half  from  there  was  "near  Tuscola"  wilhin 
the  meaning  of  the  contract,  was  a  question  of 
fact  for  the  jury,  and  could  not  be  decided  by 
the  court  as  matter  of  law.  Shaw  v.  Davis,  7 
Mich.  318.  See  also  Loomis  v.  Jewett,  35 
Hun  (N.  Y.)  513  (stated  in  the  title  Carriers  of 
Passengers,  vol.  5,  p.  608,  note,  paragraph 
New  York);  State  v.  Powell,  3  Lea  (Tenn.)  165 
(siated  in  the  title  Intoxicating  Liquors,  vol. 
17,  p-  347,  note  5). 

Description  Indefinite.  —  In  a  proceeding  by 
an"owner  of  land  for  an  assessment  of  dam- 
ans against  a  railroad  company  which  had 
constructed  its  road  across  his  farm,  the  appli- 
cation described  the  railroad  as  "  extending 
diagonally  through  said  tract  of  land  from  a 
point  near  the  noilheast  corner  to  a  point  near 
the  southwest  corner."  This  description  was 
held  to  be  defective,  the  court  saying:  "Near 
is  an  indefinite  word  at  all  times,  and  as  used 
in  this  description,  without  any  other  qualify- 
ing wotd,  it  is  impossible  to  locate  therefrom, 
wiih  a  ly  degree  of  precision,  the  beginning  of 
the  embankment."  Indianapolis,  etc.,  R.  Co. 
v.  Newsom,  54  Ini.  125. 

Same  —  As  Near  as  Practicable.  —  An  order  of 
supervisors  laying  out  a  road  must  definitely 
describe  its  location.  A  description  following 
a  specified  line  "  as  near  as  practicable  "  does 
not  locate  a  road  anywhere;  nor  is  the  defect 
cured  by  a  subsequent  survey  upon  a  definite 
line.  Sonnek  v.  Minnesota  Lake,  50  Minn. 
558. 

Same  —  Instruction,  —  The  trial  court  in- 
structed the  jury  that  it  was  negligence  for  a 
railroad  company  to  allow  weeds  or  bushes  to 
grow  near  or  in  close  proximity  to  the  track. 
This  was  held  to  be  indefinite  and  to  cons  tit  ute 
error.  Ward  v.  Wilmington,  etc.,  R.  Co.,  109 
N.  Car.  363. 

Same  —  "  Near  the  House  Of."  —  In  an  action 
to  recover  from  a  town  damages  for  a  defect 


in  a  highway,  a  declaration  which  alleges  the 
defendant's  failure  to  keep  it  in  repair  "  near 
the  house  of  "  a  named  person  is  not  so  clear 
that,  upon  the  defendant's  failure  to  deny  in 
bis  answer  his  liability  to  repair  that  spot,  an 
admission  of  such  liability  is  inferred.  Kel- 
logg v.  Northampton,  4  Gray  (Mass  )  65. 

Rejection  of  Word  "Near." — In  Proctor  v. 
Andover,  42  N  H.  348,  it  was  held  that. where 
one  terminus  of  a  way  applied  for  is  described 
as  "  at  or  near"  ihe  house  of  A,  the  house 
itself  is  the  teiminus,  and  the  proceeding  is 
not  void  for  uncertainty. 

Near  and  Next  have  been  declared  synony- 
mous. Brett,  M.  R.,  in  Atty.-Gen.  v.  Horner, 
14  Q  B.  D.  245,  the  question  being  upon  the 
construction  of  a  franchise  to  hold  a  market  in 
sive  jitxta  a  ceriain  place,  and  juxta  being  held 
equivalent  to  near  or  "  next." 

In  penal  statutes,  near  is  not  equivalent  to 
"  next,"  such  statutes  receiving  strict  con- 
struction.   Rex  7i.  Harvey,  I  W.  Bl.  20. 

"  Near  the  Seashore  "  in  Sense  of  "Along."  —  In 
a  land  patent,  the  words  "  near  the  seashore  " 
were  held  to  have  been  used  in  the  sense  of 
"  along  the  seashore."  Keyser  v.  Coe,  9 
Blatchf.  (U.  S.)  35. 

Near  the  Creek  —  Deed.  — -  In  Klingensmith  v. 
Ground,  5  Watts  (Pa.)  459,  a  deed  describ  ng 
a  line  as  running  to  a  stump  "  near  the  creek, 
thence  up  the  creek,"  etc.,  was  construed  as 
including  all  the  land  to  low-water  mark  of 
the  creek. 

As  Near  as  May  Be.  —  The  words  "  as  near 
as  may  be  "  in  Rev.  Stat.  U.  S.,  §  914,  requir- 
ing the  Circuit  Courts  of  the  United  States  to 
conform  "  as  near  as  may  be  "  to  the  practice 
of  the  state  courts,  are  held  to  impose  a  dis- 
cretion upon  the  Circuit  Courts.  Phenix  Ins. 
Co.  v.  Charleston  Bridge  Co.,  (C.  C.  A.)  65 
Fed.  Rep.  632;  Indianapolis,  etc.,  R.  Co.  v. 
Horst,  93  U.  S.  301.  See  also  Southern  Pac. 
R.  Co.  v.  Demon,  146  U.  S.  208;  Beardsley  v. 
Littell,  14  Blatchf.  (U.  S.)  105;  Emma  Silver 
Min.  Co.  v.  Park,  14  Blatchf.  (U.  S.)  415.  And 
see  the  title  United  States  Courts,  22  Encyc. 
OF  PL.  and  Pr.  286  ei  seq. 

Same  —  Imprisonment  in  Civil  Action.  —  A  New 
Jersey  statute  (2  Gen.  Stat.  N.  J.,  p.  1729,  §  13) 
provides  that  upon  a  hearing  at  the  instance 
of  a  debtor  imprisoned  in  a  civ']  action  to  be 
discharged  under  the  Insolvent  Debtors'  Act, 
a  creditor  dissatisfied  with  the  honesty  of  his 
declarations  and  inventory  may,  on  giving  an 
undertaking  for  his  support,  have  him  re- 
manded to  prison,  and  the  debtor  may  then  be 
released  upon  bond;  all  subsequent  proceed- 
ings to  be  in  like  manner"  as  near  as  may 
be  "  as  if  the  debtot  were  actually  imprisoned. 
It  was  held  that  the  creditor's  obligation  to 
support  the  debtor  was  terminated  by  the 
latter's  release  on  bond,  since  the  words  "  as 
near  as  may  be  "  contemplated  some  variation 
from  the  prescribed  course.  Potter  v.  Robin- 
son, 40  N.  J.  L.  117. 

Same  —  Attachment. —  In  holding  thai  an 
attachment  might  issue  in  a  suit  to  recover 
unliquidated  damages,  under  a  statute  requir- 
ing the  party  10  state  in  his  affidavit  the 
amount  of  the  indebtedness  "  as  near  as  mav 
be,"  the  court  said:  "The  words  quoted 
clearly  contemplate  cases  where  the  amount  is 
uncettain,  and  an  approximation  is  all  that  is, 
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in  the  first  instance,  possible."  Hyman  v. 
Newell.  7  Colo.  App.  81. 

"As  Near  Thereto  as  She  May  Safely  Get "  — 
Clause  in  Charter-party.  —  These  or  equivalent 
words  are  to  receive  a  reasonable  and  not  a 
literal  application.  Capper  v.  Wallace,  5  (J. 
B.  D.  163.  See  also  the  titles  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
p.  179.  Demurragk,  vol.  9,  p.  zy$ttseq. 

At  and  Near  Synonymous.  —  See  State  v.  Old 
town  Bridge  Corp.,  85  Me.  28;  Harris  v.  Stale, 
72  Miss.  963;  Ba  tlett  v.  Jenkins,  22  N.  H.  63; 
Cential  R.  Co.  v.  Pennsylvania  R.  Co.,  31  N. 
J.  Eq.  475;  Stale  v.  Hudson  Tunnel  R.  Co., 
38  N  J.  L.  548;  Mason  v.  Brooklyn  City,  etc., 
R.  Co.,  35  Barb.  (N.  Y.)  373;  Mohawk  Bridge 
Co.  v.  Utica,  eic,  R.  Co.,  6  Paige  (N.  Y.)  554. 
And  see  At,  vol.  3,  p  167. 

"  Near  the  Coasts  of  the  United  Kingdom."  — 
Where  an  English  statute  provided  for  salvage 
for  services  rendered  in  assisting  any  vessel 
in  distress  at  any  place  "on  or  near  the  coasts 
of  the  United  Kingdom,"  it  was  intimated, 
though  not  decided,  that  the  words  "  near  the 
coasts  ot  the  United  Kingdom  "  were  restricted 
to  the  (erritorial  limit.  The  Fulham,  (1898)  P. 
214,  (1899)  P.  251. 

Near  Relations. —  In  Whithorne  v.  Harris,  2 
Ves.  527,  it  was  held  that  a  bequest  to  "  near 
relations  "  meant  those  within  the  statute  of 
distributions. 

Near  To. —  Where  by  statute  an  owner  was 
entitled  to  a  remedy  when  his  property  "  near 
to  "  a  street  in  which  a  railroad  track  or 
structure  had  been  placed  was  damaged 
thereby,  it  was  held  that  the  property  was 
"  near  to"  the  street  if  the  injury  to  it  was 
the  diiect  and  necessary  result  of  the  occu- 
pancy of  the  si reet  by  the  t rack,  etc.  Shepherd 
v.  Baltimore,  etc  ,  R.  Co.,  130  U.  S.  426. 

Nearest  —  Change  of  Venue.  —  A  statute  re- 
quired the  transfer  of  an  action  for  trial  to 
"  the  nearest  or  most  accessible  court," 
whenever  the  judge  should  be  disqualified. 
In  construing  this  statute  the  court  said: 
"  The  word  nearest  clearly  means  the  court 
nearest  to  the  court  in  which  the  action  is 
pending.  The  words  '  most  accessible  '  mean 
that  in  case  the  nearest  court  cannot,  on  ac- 
count of  mountainous  roads  or  want  of  rail- 
road communication,  be  reached  as  easily  as 
some  other  court  having  railroad  or  other 
communication,  then  the  court  may  transfer 
the  action  to  the  most  accessible  court  to  the 
court  from  which  it  is  transferred,  although  it 
may  not  be  the  nearest."  Anaheim  Water 
Co.  v.  Jurupa  Land,  etc.,  Co.,  128  Cal.  568.  To 
the  same  effect  see  Shaw  v.  Cade,  54  Tex.  307. 
And  see  the  title  Venue. 

An  order  of  court  changing  the  venue  in  a 
cause  to  Galveston  county,  recited  that  "  the 
courthouse  of  Galveston  county  is  for  all  prac- 
tical purposes  the  nearest  courthouse  to  the 
courthouse  of  Harris  county."  The  words 
"nearest  for  all  practical  purposes"  were 
lipid  to  be  equivalent  to  "  most  accessibl-." 
Williams  v.  Planters',  eic,  Nat.  Bank,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  619. 

Nearest  Entrance  to  Dwelling  House  -  Intoxi 
eating  Liquors.    (See  also  the  1  itl   1  vi  oxicatino 
Liquors,  vol.  17,  p.  250.) — It  has  been  held 
that  the  nearest  entrance  to  a  building  occu- 
pied  exclusively  as  a  dwelling,   within  the 


meaning  of  a  statute  requiring  consents  to 
liquor  traffic,  is  the  nearest  entrance,  whether 
rear,  side,  or  front,  to  such  dwelling,  measured 
in  a  straight  line  from  the  nearest  public  en- 
trance to  the  building  10  which  traffic  in  liquors 
is  to  be  carried  on.  Matter  of  Veeder,  (Supm. 
Ct.  Spec.  T.;  31  Misc.  (N.  Y.J  570. 

Nearest  Family  has  been  construed  as  mean- 
ing heir.  Griffiths  v.  Evan,  5  Beav.  241.  See 
also  the  title  Family,  vol.  12,  p.  870. 

Nearest  of  Kin.  —  See  Next  of  Kin,  post. 

Nearest  Heir.  —  See  the  title  Heir.  Heirs, 
and  the  Like,  vol.  15,  p.  322,  note  1. 

Nearest  and  Lawful  Heirs.  —  Where  a  testator 
gave  to  his  wife  a  life  estate  in  all  his  property, 
at  her  death  one-half  of  the  remainder  in  fee 
to  go  to  his  adopted  daughter  and  the  other 
half  "  to  ihe  nearest  and  lawful  heirs  of  mine 
and  that  of  my  said  wife,  share  and  share 
alike,"  and  the  testator  and  his  wife  each  had 
brothers  and  sisters  living  at  the  date  of  the 
execution  of  the  will  and  at  the  testator's 
dealh,  and  the  wife  after  his  death  remarried 
and  adopted  a  son  of  her  second  husband  by  a 
former  wife  as  her  heir,  it  was  held  that  such 
adopted  heir  was  entitled  to  no  interest  under 
the  will,  but  the  brothers  and  sisters  of  the 
testator's  wife,  or  their  representatives,  would 
take  as  being  within  the  meaning  of  the  words 
' '  nearest  and  lawful  heits."  Reinders  v.  Kop- 
pelman,  94  Mo.  338. 

Nearest  Magistrate  —  Prcof  of  Loss.  —  See  the 
title  Fire  Insurance,  vol.  13,  p.  353. 

Nearest  Male  Cousin. —  In  a  devise  to  the 
"  nearest  and  most  deserving  male  cousin,"  it 
was  held  that  ihe  word  nearest  meant  "  near- 
est in  blood,  or  coming  next,  or  most  closely 
lelated,  or  pointing  at  the  eldest  by  way  of 
eminence."  Power  v.  Quealy,  L.  R.  2  Ir.  227, 
234,  affirmed  L.  R.  4  Ir.  20,  where  Christian, 
L.  J.,  remarked:  "  Now,  nearest,  in  such  a 
collocation  as  this,  has,  I  think,  a  legal  mean- 
ing attached  to  it  by  authority.  Its  meaning 
is  not,  I  think,  nearness  to  the  estate,  accord- 
ing to  the  order  of  descent,  as  it  was  put  in 
the  argument,  but  nearness  in  blood  to  the 
testator;  and  amongst  a  class  of  persons  all 
equally  the  nearest  of  kin  in  that  stale  of  the 
description,  as  three  brothers  ate,  il  means 
simply  the  nearest  in  the  order  of  birth." 

Nearest  Recurring  Anniversary.  —  See  Atiy.- 
Gen.  v.  Sheraton,  2S  Nova  Scotia  494. 

Nearest  Practicable  Point. —  A  railway  com- 
pany obligated  iiself  to  locate  a  depot  at  the 
■nearest  practicable  point  within  one  mile  of  a 
courthouse.  Il  was  held  that  ihe  1  oad  was 
bound  only  to  locale  ils  depot  at  the  nearest 
point  to  the  courthouse  at  which  it  could  be 
done  at  a  reasonable  and  ordinary  cost. 
Wooters  v.  International,  etc  ,  R.  Co.,  54  Tex. 
300 

"Three  Nearest  Towns." — In  ihe  provision 
of  the  Massachusetts  statute  (now  Pub  Slal. 
1882,  c.  49,  £  39),  which  provides  that  the 
jurors  who  are  lo  assess  ihe  damages  for  ihe 
taking  of  land  for  a  public  way  shall  be  re- 
turned fiom  the"  three  nearest  lowns,"  the 
word  nearest  refers  to  the  siiuaiion  of  the 
towns  relatively  to  the  town  in  which  the  land 
is  situated,  and  not  relatively,  to  the  tract  of 
land  to  be  viewed.  Reed  v.  Hanover  Blanch 
R.  Co.,  105  Mass.  303;  Wyman  v.  Lexington, 
etc.,  R.  Co.,  13  Met.  (Mass.)  316.  See  also 
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NEAT  CATTLE.  — Sec  note  I. 

NECESSARIES.  (See  also  the  titles  EXEMPTIONS  (FROM  EXECUTION), 
vol.  [2,  p.  59;  Exemptions  (from  Taxation),  vol.  12,  p.  266;  Husband 
and  Wife,  vol.  15,  p.  785;  Infants,  vol.  16,  p.  255;  Insolvency  and 
Bankruptcy,  vol.  16,  p.  770;  Masters  of  Vessels,  vol.  20,  p.  193.)  —  See 

note  2. 

NECESSARY  —  NECESSITY  —  NECESSARILY.  (See  also  the  titles  EMI- 
nent  Domain,  vol.10,  p.  1043;  Sunday.)  —  The  word  "  necessary  "  has  great 
flexibility  of  meaning.3  In  its  strictest  and  most  accurate  sense  it  is  used  to 
express  that  which  is  indispensable  to  the  accomplishment  of  a  purpose,4  but 


Meacham  v.  Fitchburg  R.  Co.,  4  Cush.  (Mass.) 
291. 

Nearly.  —  In  Johnson  v.  Pannel,  2  Wheat. 
(U.  S.)  206,  it  was  held  that  in  ascertaining  a 
place  to  be  found  by  its  distance  from  another 
place,  the  vague  words  "  about  "  or  nearly, 
and  the  like,  are  to  be  rejected  if  there  are  no 
other  words  rendering  it  necessary  to  retain 
them,  and  the  distance  mentioned  is  to  be 
taken  positively. 

As  Nearly  as  Practicable  in  the  Middle  of  the 
Street.  —  See  Finch  v.  Riverside,  etc.,  R.  Co., 
87  Cal.  597. 

Nearly  if  Not  Entirely.  —  In  an  action  against 
the  trustees  of  a  corporation,  an  averment  in 
the  complaint  that  the  board  is  composed 
nearly  if  not  entirely  of  the  same  persons  who 
commitied  the  wrong  complained  of,  presents 
no  issuable  fact,  and  is  therefore  bad  pleading. 
Cogswell  v.  Bull,  39  Cal.  320. 

1.  Neat  Cattle  —  Larceny.  —  A  Missouri  stat- 
ute makes  the  stealing  of  neat  cattle  grand 
larceny.  In  construing  this  statute  it  was  said 
that  the  term  neat  cattle  includes  only  cattle 
of  the  bovine  species.  A  steer  belongs  to  the 
class  of  neat  cattle,  and  it  would  be  sufficient 
in  an  indictment  to  use  the  word  "  steer  " 
without  employing  the  term  "  cattle  "  or  neat 
cattle.  State  v.  Lawn,  80  Mo.  241:  State  v. 
Crow,  107  Mo.  341.  See  also  Cattle,  vol.  5, 
p.  771. 

Neat  Stock.  —  In  Costello  v.  State,  36  Tex. 
324,  it  was  held  that  an  indictment  which 
charges  a  theft  of  "  three  head  of  neat  stock 
or  beeves"  is  uncertain,  as  not  all  neat  stock 
are  beeves.  The  Texas  statute  makes  the 
stealing  of  "  cattle  "  larceny. 

2.  Necessaries  — Money.  —  In  Re  Hay,  2  Lowell 
(U.  S.)  180,  it  was  held  that  the  word  neces- 
saries, as  used  in  a  provision  of  a  bankrupt  law 
excepting  from  the  assignment  such  articles 
and  necessaries  of  the  bankrupt  as  the  as- 
signee should  set  apart,  included  money,  and 
that  when  an  allowance  in  money  was  appro- 
priate and  necessary,  it  might  be  made. 

3.  Necessary. — "  The  word  necessary  *  *  * 
has  different  significations,  meaning  sometimes 
'  indispensably  requisite; '  at  others'  needful,' 
'  requisite,'  '  incidental,'  or  '  conducive  to.'  " 
Chambers  v.  St.  Louis,  29  Mo.  576 

Etymology.  —  In  Com.  v.  Morrison,  2  A.  K. 
Marsh.  (K.y.1  81,  it  was  said:  "  The  meaning 
of  this  word  necessary  is  furnished  not  less  by 
its  etymology  than  its  use  by  approved  writers. 
Whether  it  be  derived  from  the  Latin  words 
ne  and  cesso,  or  from  nec  and  esse  in  the  same 
language,  it  equally  imports  a  thing  without 
which  another  thing  must  fail,  yield,  or  cease 
to  be.  In  this  sense  it  is  used  alike  by  the 
scholar,  the  man  of  science,  and  the  jurist." 
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Degrees.  —  In  M'Culloch  v.  Maryland,  4 
Wheat.  (U.  S.)  414,  Marshall,  C.  J.,  said: 
"  The  word  necessary  *  *  *  has  not  a 
fixed  character  peculiar  to  itself.  It  admits  of 
all  degrees  of  comparison,  and  is  often  con- 
nected with  other  words  which  increase  or  di- 
minish the  impression  the  mind  receives  of  the 
urgency  it  imports.  A  thing  may  be  neces- 
sary, very  necessary ,  absolutely  or  indispensa- 
bly necessary."  This  language  has  been 
quoted  wholly  or  in  part  with  approval  in  Cot- 
ten  v.  Leon  County,  6  Fla.  629;  People  v.  Pull- 
man's Palace  Car  Co.,  175  111.  170  (dissenting 
opinion);  Moale  v.  Cutting,  59  Md.  522. 

Discharge  of  Jury.  (See  also  the  title  Jury 
and  Jury  Trial,  vol.  17,  p.  1251  et  seq.) —  See 
Winsor  n.  Reg.,  L.  R.  1  Q.  B.  394. 

Homestead  —  Temporary  Removal  by  Reason  of 
Some  Casualty  or  Necessity.  —  See  Thompson  v. 
Tillotson,  56  Miss.  40. 

4.  Indispensable.  —  Norton  v.  London,  etc., 
R.  Co.,  9  Ch.  D.  633;  Pugh  v.  Golden  Valley 
R.  Co.,  12  Ch.  D,  274,  15  Ch.  D.  330;  Fenwick  v. 
East  London  R.  Co.,  L.  R.  20  Eq.  544;  Reg. 
v.  Wycombe  R.  Co.,  L.  R.  2  Q.  B.  310;  Gilmer 
v.  Lime  Point,  18  Cal.  250;  Old  Town  v.  Doo- 
ley,  81  111.  259;  State  v.  Ohmer,  34  Mo.  App. 
115;  State  v.  Mansfield,  23  N.  J.  L.  510;  Green 
wich  v.  Easton,  etc.,  R.  Co.,  24  N.  J.  Eq.  217, 
affirmed  25  N.  J.  Eq.  565;  Jerome  v.  Ross,  7 
Johns.  Ch.  (N.  Y.)  315. 

"  Nothing  can  be  said  to  be  necessary  to  the 
accomplishment  of  an  object  which  can  be  dis- 
pensed with  without  abandoning  the  object 
itself."  Leisse  v.  St.  Louis,  etc.,  R.  Co.,  2 
Mo.  App.  115,  in  which  case  it  war.  said  that 
the  interpretation  of  this  word  in  M'Culloch 
v.  Maryland,  4  Wheat.  (U.  S.;  316,  was  lax, 
and  that  it  should  be  confined  to  its  etymolog- 
ical meaning. 

"Necessary  Supplies"  furnished  to  a  planta- 
tion includes  such  supplies  only  as  are  essen- 
tial to  the  subsistence  and  management  of  the 
plantation.  Shaw  v,  Knox,  12  La.  Ann, 
41- 

Dishorning  Cattle  is  not  a  necessity  so  as  to 
be  available  as  a  defense  in  a  prosecution  for 
cruelty  to  animals.  Ford  v.  Wiley,  23  Q.  B. 
D.  203,  58  L.  J.  M.  C.  145,  61  L.  T.  N.  S.  74. 
See  generally  the  title  Cruelty  to  Animals. 
vol.  8,  p.  443. 

Necessary  Repairs  —  Mortgagee  in  Possession. 
—  See  Clark  z>.  Smith,  1  N.  J.  Eq.  139;  and  see 
the  title  Mortgages,  vol.  20,  p.  1017. 

Think  Necessary  —  Where  a  party  has  a  con- 
tractual right  to  demand  such  things  as  he 
may  "  think  necessary" — c.  g,,  to  ask  for 
further  proof  or  information  —  this  does  not 
enable  him  to  act  capriciously;  it  only  em- 
braces such  things  as  he  may  reasonably  re- 
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in  ordinary  use  it  has  a  less  strict  meaning,  and  has  frequently  been  held  to 
be  equivalent  to  reasonably  convenient,  as  distinguished  from  indispensable.1 
And,  of  course,  this  is  equally  true  of  the  words  "  necessity  "  and  "  necessarily." 


quire.  Braunstein  v.  Accidental  Death  Ins. 
Co.,  I  B.  &  S.  782,  101  E.  C.  L.  782. 

Nuisance.  —  In  Ex  p.  Whitchurch,  6  Q.  B.  D. 
545,  it  was  held  that  the  power  given  by  the 
English  Poorhouse  Act  of  1875,  §  96,  enabling 
justices  to  order  the  doing  of  works  necessary 
for  the  abatement  of  a  nuisance,  did  not  ex- 
tend 10  whatever  the  local  sanitary  authority 
might  think  necessary.  See  also  Ex  p. 
Saunders,  11  Q.  B.  D.  191;  Reg.  v.  Llewellyn, 
13  Q.  B.  D.  681;  Whitaker  v.  Derby  Urban 
Sanitary  Authority,  55  L.  J.  M.  C.  8;  Reg.  v. 
Wheailey,  16  Q.  B.  D.  34. 

In  the  articles  of  a  corporation  the  executi  ve 
committee  was  authorized  "  to  do  all  acts 
necessary  for  the  prospeiity  of  the  society  in 
the  intervals  of  the  meeting  of  the  board." 
It  was  held  that  this  did  not  authorize  it  to 
buy  real  estate.  Tracy  v.  Guthrie  County 
Agricultural  Soc,  47  Iowa  29. 

Necessary  Charges.  —  The  provisions  of  Gen. 
Stat.  Mass.  (i860),  c.  18,  §  10  (Pub.  Stat.  iS82, 
c.  27,  §  10),  authorizing  towns  to  raise  money 
"  for  all  *  *  *  necessary  charges  arising 
therein,"  were  held  in  Minot  v.  West  Rox- 
bury,  1  [2  Mass.  1,  and  Coolidge  v.  Brookline, 
114  Mass,  592,  not  to  include  expenses  of  a 
committee  directed  by  a  vote  of  the  town  to 
petition  the  legislature  concerning  the  annexa- 
tion of  the  town  to  another  town.  But  see 
Connolly  v.  Beverly,  151  Mass.  437,  constru- 
ing the  subsequent  Act  of  1889,  c.  380.  See 
also  Stetson  v.  Kempton,  13  Mass.  278:  Friend 
v.  Gilbert,  108  Mass.  411 :  Hood  v.  Lynn,  1  Allen 
(Mass.)  105;  Babbitt  v.  Savoy,  3  Cush.  (Mass.) 
530:  Fuller  v.  Groton,  n  Gray  (Mass.)  340; 
Hadsell  v.  Hancock,  3  Gray  (Mass.)  530;  Ban- 
croft v.  Lynnfield,  18  Pick.  (Mass.)  566;  Willard 
v.  Newburyport,  12  Pick.  (Mass.)  231;  Hardy 
v.  Waltham,  3  Met.  (Mass.)  163;  French  v. 
Quincy,  3  Allen  (Mass.)  9;  Spaulding  v. 
Lowell,  23  Pick.  (Mass.)  71 ;  Spaulding  v.  Pea- 
body,  153  Mass.  129;  Swift  v.  Falmouth,  167 
Mass.  115;  Waters  v.  Bonvouloir,  172  Mass. 
286,  in  which  the  court  said  that  necessary 
charges  were  confined  to  matters  in  which  a 
town  or  city  had  a  duty  to  perform,  an  interest 
to  protect,  or  a  right  to  defend. 

And  in  Bussey  v.  Gilmore,  3  Me.  191,  it  was 
held  that  the  power  given  to  towns  by  statute 
to  raise  money  for  "  necessary  charges  "  ex- 
tends only  to  those  expenses  which  are  inci- 
dent to  the  discharge  of  corporate  duties. 

1.  Distinguished  from  Indispensable  —  England. 
—  In  re  Palatine  Charity,  39  Ch.  D.  54;  Lewis 
v.  Weston-Super-Mare  Local  Board,  40  Ch.  D. 
55;  In  re  Wreck  Recovery,  etc.,  Co.,  15  Ch.  D. 
362. 

United  Slates.  —  U.  S  v.  Harmon,  147  U.  S. 
268;  /;/  re  Steele,  2  Flipp.  (U.  S.)  328;  People 
v.  Tax  Com'rs,  2  Black  (U.  S.)  620;  M'Culloch 
v.  Maryland,  4  Wheat.  (U.  S.)  316. 

Colorado.  —  Sargent  v.  Le  Plata  County,  21 
Colo.  171. 

Connectiiut.  —  Montague  v.  Richardson,  24 
Conn.  347;  Buck  v.  Seymour,  46  Conn.  156. 

Georgia  — Justices  v.  Griffin,  etc.,  Plankroad 
Co.,  9  Ga.  481. 

21  C.  of  L.— 20,  449 


Illinois.  —  Chalcraft  v.  Louisville,  etc.,  R. 
Co.,  113  111.  86;  Vannatta  v.  Brewer,  85  III. 
115;  Aurora,  etc.,  R.  Co.  v.  Harvey,  178  111. 
477.  See  St.  Louis,  etc.,  R.  Co.  v.  Illinois 
Inst,  for  Blind,  43  111.  307. 

Indiana.  —  Corey  v.  Swagger,  74  Ind.  213. 
Massachusetts.  —  Peltingill  v.  Potter,  8  Allen 
(Mass.)  I. 

Michigan.  —  Park,  etc..  Com'rs  v.  Moesta, 
91  Mich.  149. 

Montana.  —  Butte,  etc.,  R.  Co.  v.  Montana 
Union  R.  Co.,  16  Mont.  504,  50  Am.  St.  Rep. 
508. 

Nebraska.  —  Lancaster  County  v.  Green,  ^4 
Neb.  98. 

New  Hampshire. —  Peverly  v.  Sayles,  10  N. 
H.  356;  Towns      Pratt.  33  N.  H.  349. 

New  Jersey.  —  Central  R.  Co.  v.  Hudson 
Terminal  R.  Co.,  46  N.  J.  L.  292;  New  Jersey 
R.,  etc.,  Co.  v.  Hancock,  35  N.  J.  L.  546; 
State  v.  Jersey  City,  36  N.  J.  L.  168;  Delaware, 
etc.,  R.  Co.  v.  Fuller,  40  N.  J.  L.  331;  State  v. 
Binninger,  42  N.  J.  L.  529;  Crawford  v.  Long- 
street,  43  N.  J.  L.  328;  Olmsted  v.  Morris 
Aqueduct,  47  N.  J.  L.  328;  Martin  v.  Martin, 
20  N.  J.  Eq.  430;  National  Dock,  etc.,  R.  Co. 
v.  Pennsylvania  R..  etc.,  Co.,  54  N.  J.  Eq. 
142;  Newark  v.  Verona  Tp.,  59  N.  J.  L.  94. 

New  York.  —  Metropolitan  Bank  v.  Van 
Dyck,  27  N.  Y.  438;  Almgreen  v.  Dutilh,  5  N. 
Y.  28:  Marvin  v.  Brewster  Iron  Min.  Co.,  55 
N.  Y.  552;  Coates  v.  New  York,  7  Cow.(N.  Y.) 
585;  People  v.  New  York,  32  N.  Y.  473;  Stuy- 
vesant  v.  New  York,  7  Cow.  (N.  Y.)  606. 

Oregon.  —  Kelly  v.  People's  Transp.  Co.,  3 
Oregon  192;  Stewart  v.  McClung,  12  Oregon 
435- 

Pennsylvania.  —  Com.  v.  Gilligan,  195  Pa. 
St.  504;  Hays  v.  Briggs,  3  Pittsb.  (Pa.)  504; 
Erie  Licenses,  4  Pa.  Dist.  167. 

Rhode  Island.  —  /;/  re  Rhode  Island  Subur- 
ban R.  Co.,  22  R.  I.  457;  Hunter  v.  Newport, 
5  R.  I.  329;  Hazard  v.  Middletown,  12  R.  I. 
231. 

Tennessee.  —  Union  Bank  v.  Jacobs,  6 
Humph.  (Tenn.)  522;  Maxwell  v.  Planters' 
Bank,  10  Humph.  (Tenn.)  508. 

Texas.  —  Stephens  v.  Hobbs,  14  Tex.  Civ. 
App.  148. 

Vermont. — Wardsboro  -j  Jamaica,  59  Vt. 
514- 

Virginia.  —  Bull  v.  Com.,  14  Gratt.  (Va.) 
624. 

West  Virginia. — State  v.  Tettick,  34  W. 
Va.  138. 

Wisconsin.  —  Madison,  etc.,  Plank  Road  Co. 
v.  Watertown,  etc.,  Plank  Road  Co.,  5  Wis. 
173;  Clark  v.  Fariington,  rr  Wis.  306. 

Inconvenience  Amounting  to  Necessity.  —  In 
Lawton  v.  Rivers,  2  McCord  L.  (S.  Car.)  448, 
it  was  remarked  that  "  an  inconvenience  mav 
be  so  great  as  to  amount  to  that  kind  of  nfres- 
sity  which  the  law  requires  " 

"  Laws  Necessary  and  Proper  "  —  United  States 
Constitution.  —  U.  S.  v.  Fisher,  2  C-anch  (U.  S.) 
396.  See  also  M'Culloch  v.  Maryland,  4 
Wheat.  (U.  S.)  413;  Martin  v.  Hunter  1 
Wheat.  (U.  S.)  304;  Legal  Tender  Case,  no 
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Exemption  Laws  Distinguished  from  Indispensable.  — Thus,  as  a  liberal  construction 
is  given  to  exemption  laws,  the  term  "  necessary,"  when  prefixed  to  the 
enumeration  of  articles  exempt,  is  never  construed  in  the  sense  of  "  indis- 
pensable." 1     For  other  judicial  constructions  of  the  term  as  used  in  various 


V.  S.  440;  Thayer  v.  Hedges,  23  Ind.  145; 
Wayman  v.  Southard,  10  Wheat.  (U.  S.)  10. 
And  see  Legal  Tender  Cases,  12  Wall.  (U.  S.) 
457;  Hepburn  v.  Griswold,  8  Wall.  (U.  S.)  603, 
affirming  2  Duv.  (Ky.)  25. 

"  Works  Necessary  and  Convenient  for  Traffic." 
—  Harris  v.  London,  etc.,  R.  Co.,  60  L.  T.  N. 
S.  392. 

"Necessary"  or  "Convenient"  Ways.  —  See 
Abson  v.  Fenton,  1  B.  &  C.  190,  8  E.  C.  L.  87. 

"  Necessary  and  Useful  for  Public  or  Private 
Purposes." — Hays  v.  Briggs,  3  Pittsb.  (Pa.) 
504. 

Railway  Crossing.  —  Alabama,  etc.,  R.  Co. 
v.  Odene.il,  73  Miss.  34.  See  also  Chalcraft 
v.  Louisville,  etc.,  R.  Co.,  113  111.  86. 

Necessary  Expenses.  —  In  Sargent  v.  La  Plata 
County,  21  Colo.  171,  it  was  held  that  sleeping- 
car  fare  might  be  included  in  the  necessary 
traveling  expenses  of  a  shetiff  in  conveying  a 
prisoner  to  a  state  penitentiary. 

"  Expenses,  if  any.  necessary  to  maintain 
them  [hereditaments]  in  a  state  to  command 
such  rent,"  in  the  definition  of  annual  value 
in  the  statute  6  &  7  Win.  IV.,  c.  96,  §  r,  were 
held  to  include  drainage  works  for  a  farm. 
Reg.  v.  Gainsborough  Union,  L.  R.  7  Q.  B.  64. 

Necessary  Disbursements.  (See  also  title 
Costs,  5  Encyc.  of  Pl.  and  Pr.  100.)  —  A  de- 
cree gave  to  the  plaintiffs  in  an  action  all 
necessary  disbursements.  It  wa;  held  that 
necessary  disbursements  did  not  include 
traveling  expenses.  Stephen  v.  McDow,  54  S. 
Car.  172. 

Witness  fees  paid  for  a  term  at  which  the 
party  subpoenaing  the  witnesses  must  have 
known  that  the  case  would  not  be  ready  for 
trial  are  not  necessary  disbursements  and  can 
not  be  taxed.  Kohn  v.  Manhattan  R.  Co.,  (N. 
Y.  Super.  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  421. 

The  phrase  "  necessary  disbursements  "  in 
Laws  Wis.  i860,  c.  264,  §  36  (Stat.  Wis.  1898, 
§  2949),  means  actual  expenses.  Wolf  v.  Mc- 
Gavock,  24  Wis.  54.  See  also  De  Witt  v.  Swift, 
(Supm.  Ct.)  3  How.  Pr.  (N.  Y.)  282. 

Ways.  —  In  Morris  v.  Edgington,  3  Taunt. 
3t,  Lord  Mansfield,  C.  J.,  said:  "  It  would 
not  be  a  great  stretch  to  call  that  a  necessary 
way  without  which  the  most  convenient  and 
reasonable  mode  of  enjoying  the  premises 
could  not  be  had." 

But  the  "  cases  of  necessity  "  contemplated 
in  that  provision  of  the  Georgia  Constitution 
which  declares  that"  in  cases  of  necessity  " 
private  ways  may  be  granted  upon  just  com- 
pensation being  first  paid  do  not  arise  except 
where  the  way  sought  is  absolutely  indispensa- 
ble to  the  applicant  as  a  means  of  reaching  his 
property.  If  there  is  in  existence  a  way  suita- 
ble for  all  the  purposes  for  which  the  property 
is  to  be  used,  a  case  of  necessity  does  not  arise, 
even  though  such  way  mav  be  less  convenient 
than  the  one  proposed.  Chattanooga,  etc.,  R. 
Co.  v.  Philpot,  112  Ga.  153. 

Same  —  Occasion  for  Way.  —  In  Pocopson 
Road,  16  Pa.  St.  17.  it  was  said :  "  Viewers  of 
a  private  road  are  required  by  the  road  law  to 


report  whether  it  is  necessary.  The  viewers 
of  the  rofid  have  reported  mat  there  is  occasion 
for  it,  and  hence  it  is  argued  that  they  have 
not  reported  enough.  Mere  convenience  is 
perhaps  not  so;  but  a  report  is  never  drawn 
with  the  precision  of  an  indictment,  and,  in 
the  apprehension  of  the  mass,  the  terms  are 
con  vet  tible. " 

Necessary  Workman.  —  A  statute  authorized 
a  board  of  education  to  employ  necessary 
workmen.  It  was  held  that  under  this  pro- 
vision the  board  had  authority  to  appoint  an 
engineer  to  take  charge  of  the  steam-heating 
apparatus  of  a  school.  People  v.  Board  of 
Education,  84  Hun  (N.  Y.)  417. 

Necessary  Apparatus.  —  The  owner  of  a  paper 
mill  leased  the  mill  with  all  necessary  ap- 
paratus for  the  purpose  of  carrying  on  the 
business  of  paper  making.  It  was  held  that 
the  words  "  all  necessary  apparatus  "  meant 
all  such  articles  as  were  usually  employed  in 
the  business  referred  to.  Patteson  v.  Garrett, 
7  J.  J.  Marsh.  (Ky.)  113. 

Bottomry.  (See  also  the  title  Bottomry  and 
Respondentia,  vol.  4,  pp.  742,  745,  746.)  —  The 
lender  on  bottomry  entered  into  for  the  pur- 
pose of  obtaining  supplies  and  repairs  is  bound 
to  exercise  reasonable  diligence  in  order  to 
ascertain  whether  such  supplies  and  repairs 
are  necessary  and  proper.  He  is  not  bound, 
however,  to  show  that  there  was  a  positive 
necessity.  It  is  sufficient  if  there  is  an  appar- 
ent necessity.  The  Fortitude,  3  Sumn.  (U.  S.) 
228,  1  Law  Rep.  124,  9  Fed.  Cas.  No.  4,953. 
See  also  Droege  v.  Suart,  L.  R.  2  P.  C.  512. 

Taking  Short  Notice  of  Trial  if  Necessary.  — 
Where  a  defendant  is  under  terms  to  take 
short  notice  of  trial  "  if  necessary,"  the  plain- 
tiff is  entitled  to  give  such  notice  if  he  cannot, 
using  reasonable  diligence,  give  full  notice, 
although  the  regular  course  of  pleading  was 
not  such  as  to  render  short  notice  necessary. 
Pretty  v.  Nauscawen,  L.  R.  9  Exch.  42. 

"  In  Case  of  Fire  or  Other  Great  Necessity."  — 
Where  a  city  was  to  be  furnished  with  water 
free  of  charge  in  case  of  "  fire  or  other  great 
necessity,"  it  was  held  that  no  charge  could 
be  made  for  supplying  the  city  with  water  for 
the  purposes  of  flushing  sewers,  watering  the 
streets,  and  irrigating  the  parks,  etc.  Spring 
Valley  Watei  Works  v.  San  Francisco,  52  Cal. 
in. 

1.  Exemptions.  (See  also  the  titles  Exemp- 
tions (from  Execution),  vol.  12,  p.  59;  Exemp- 
tions (from  Taxation),  vol.  12,  p.  266; 
Homestead,  vol.  15,  p.  516.) — Connecticut. — 
Patten  v.  Smith,  4  Conn.  450;  Atwood  v. 
De  Forest,  19  Conn.  513;  Montague  v.  Richard- 
son, 24  Conn.  338,  63  Am.  Dec.  173;  Seeley  v. 
Gwillim,  40  Conn.  106;  Hitchcock  v.  Holmes, 
43  Conn.  528;  Enscoe  v.  Dunn,  44  Conn.  94; 
Davidson  v.  Hannon,  67  Conn.  312. 
Florida.  — Gotten  v.  Leon  County,  6  Fla.  629. 
Massachusetts.  —  Davlin  v.  Stone,  4  Cush. 
(Mass.)  359. 

Michigan.  —Detroit,  etc.,   Plank-Road  Co. 
v.  Detroit,  81  Mich.  567. 
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various  connections,  see  note  I. 

Necessarily  means  in  a  necessary 
indispensably.2 

Montana. —  Cushing    v.  Quigley,   II  Mont. 

577- 

ATew  Hampshire.  —  Peverly  v.  Sayles,  10  N. 
II.  356;  Towns  v.  Pratt,  33  N.  H.  349,  66  Am. 
Dec.  726 

New  Jersey. — -New  Jersey  R.,  etc.,  Co.  v. 
Hancock,  35  N.  J.  L.  537. 

Mew  York.  —  Stoughton  v  Lvnch,  I  Johns. 
Ch.  (N.  Y.)  467. 

Property  Necessarily  Used  in  Operating  Rail- 
road —  Exemption  from  Taxation.  —  See  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  363 
et  seq. 

1.  Distinguished  from  Proper. —  In  Griswold  j. 
Hepburn,  2  Duv.  (Ky  )  25,  ii  was  said: 
"  '  Proper  '  is  neither  synonymous  with  neces- 
sary nor  a  superfluous  addition  to  it,  as  it 
would  be  if  it  imported  merely  fitting,  or  ap- 
propriate, or  adaptable,  which  is  the  meaning 
of  necessary."  See  also  Com.  v.  Morrison.  2 
A.  K.  Marsh.  (Ky.)  Sr.  Compare  Metropolitan 
Bank  v.  Van  Dyck,  27  M.  Y.  438. 

Absolutely  Necessary.  —  A  testator  authorized 
his  executors  to  sell  his  estate  or  any  part  of 
it  where  such  course  should  become  absolutely 
necessary.  The  court  said:  "The  phrase 
'  absolutely  necessary  '  means  such  a  necessity 
as  being  not  conformed  to  will  result  in 
irremediable  injury  or  loss  to  the  estate.  It 
does  not  mean  that  a  difference  of  opinion  be- 
tween the  executor  and  his  co-owners  will  en- 
title him  to  substitute  his  will  for  theirs,  and 
justify  the  sale  as  one  of  absolute  necessity." 
Moale  v.  Cutting,  59  Md.  521;  and  see  Ab- 
solutely, vol.  i,  p.  209. 

Necessary  Alterations  and  Repairs  —  Insurance 
Policy.  —  See  the  title  Fire  Insurance,  vol.  13, 
p.  290. 

Necessary  Damages.  —  In  McGowan  v.  St. 
Louis  Ore,  etc.,  Co.,  109  Mo.  540,  it  was  said: 
'"  I  believe  the  words  necessary  and  '  pecu- 
niary,' as  terms  limiting  and  qualifying  dam- 
age, have  by  common  consent  among  lawyers 
and  judges  been  always  regarded  as  synony- 
mous. Chief  Jusiice  Sherwood,  in  Morgan  v. 
Durfee,  69  Mo.  478,  so  treats  them,  saying 
'  the  jury  should  be  restricted  to  pecuniary  or 
necessary  injury  resulting  from  such  death.'  " 

The  terms  "  pecuniary  injury  "  and  "  neces- 
sary injury  "  are  parallel  and  interchangeable. 
Goss  v.  Missouri  Pac.  R.  Co.,  50  Mo.  App.  629. 
This  was  an  action  for  death  by  wrongful  act. 
See  also  Morgan  v.  Durfee,  69  Mo.  478;  Rains 
v.  St.  Louis,  etc.,  R.  Co  ,  71  Mo.  169;  Porter  v. 
Hannibal,  etc.,  R.  Co.,  71  Mo.  66;  and  see  the 
title  Death  bv  Wrongful  Act,  vol.  8,  p.  908 
et  seq. 

A  Necessary  Easement  is  one  necessary  for  the 
enjoyment  of  the  properly  as  it  stood  at  the 
time  when  such  property  was  acquired  under 
the  title  in  virtue  of  which  the  easement  is 
claimed.  Pyer  v.  Carter,  1  II.  &  N.  916,  com- 
mented on  in  Morland  v.  Cook,  L.  R.  6  Eq.  252, 
dissented Jromin  Wheeldon  7).  Burrows,  12  Ch. 
D.  31,  and  approved \n  Watts  v.  Kelson,  L.  R. 
6  Ch.  166.  See  also  the  title  Easements,  vol, 
10,  p.  397. 

Necessary  Expenditures  for  Construction.  —  See 
Phillips  v.  Eastern  R.  Co.,  138  Mass.  122. 


manner;    by  necessity;  unavoidably; 

"All  Necessary  Expenses  and  Charges."— The 

expression  in  a  collateral  note  that  the  holder 
is  to  be  reimbursed  "  all  necessary  expenses 
and  charges"  arising  from  the  sale  of  the  col- 
lateral means  those  incident  to  its  sale.  De 
Coursey  v.  Johnston,  20  Pittsb.  Leg.  J.  N.  S. 
(Pa.)  407. 

"Necessary  Help." — When  the  warden  of  a 
prison  is  intrusted  with  authority  10  employ 
"  all  necessary  help,"  he  may  employ  a  phy- 
sician.   State  v.  Hobart,  13  Nev.  419. 

Necessary  Incidental  Powers.  —  In  Curtis  v. 
Leavitt,  15  N.  Y  168,  in  construing  the  phrase 
"  all  necessary  incidental  powers,"  in  a  bank 
chatter,  Shankland,  J.,  said:  "The  term  is 
used  to  mean  that  kind  of  necessity  which 
custom  and  usage  impose  on  that  particular 
tranch  of  business  called  banking."  Curtis 
v.  Leavitt,  15  N.  Y.  168. 

"  Necessary  Land  for  Making  a  Railway."  —  An 
exception,  in  a  contract  for  the  sale  of  an 
estate,  of  "  necessary  land  for  making  a  rail- 
way "  renders  the  contract  void  for  uncer- 
tainty. Pearce  v.  Watts,  44  L.  J.  Ch.  492,  L. 
R.  20  Eq.  492. 

Necessary  for  Maintenance  of  Security  —  English 
Bills  of  Sale  Act.  —  See  Furber  v.  Cobb,  18  Q. 
B.  D.  495- 

Authority  to  "  Administer  Oaths  Necessary  in  the 
Performance  of  Their  Duties."  —  See  Wheat  v. 
Ragsdale,  27  Ind.  199;  Garrett  v.  Higgins,  27 
Ind.  162;  Curry  v.  Miller,  42  Ind.  320. 

"Necessary  Outgoings."  —  Matter  of  Elwes, 
28  L.  J.  Exch.  46,  3  H.  &  N.  719;  Matter  of 
Cowley,  L.  R.  1  Exch.  288. 

Necessary  Repairs.  —  In  Truscott  v.  Diamond 
Rock  Boring  Co.,  20  Ch.  D.,  251,  it  was  held 
that  a  covenant  "  to  do  necessary  repairs  "  was 
the  equivalentof  a  covenant  to  repair,  and  that 
the  word  necessary  could  neither  add  to  nor 
take  from  the  meaning  of  the  phrase. 

Necessary  Self-defense.  (See  also  the  title 
Self-defense.) — In  People  v.  Dollor,  89  Cal. 
5I5,it  was  said:  "'Necessary  self-defense,' 
as  explained  in  the  text  books,  as  defined  in 
our  Penal  Code,  and,  indeed,  as  generally  un- 
derstood by  laymen  as  well  as  by  lawyers,  in- 
cludes every  case  where  '  there  is  reasonable 
ground  to  apprehend  a  design  to  commit  a 
felony  or  to  do  some  great  bodily  injury,'  and 
where  the  circumstances  are  '  sufficient  to  ex- 
cite the  fears  of  a  reasonable  man.' 

Officers  Necessary  to  Effect  Certain  Purposes. — 
Beebe  v.  Fridley,  16  Minn.  518. 

Treaties  —  Necessary  and  Voluntary  Validity.  — 
See  Jones  v.  Walker,  2  Paine  (U.  S.)  695,  and 
the  title  Treaties. 

2.  Necessarily. — Webster's  Diet.,  followed  in 
Summers  v.  Tarney,  123  Ind.  560. 

A  cause  is  necessarily  on  the  calendar  with- 
in the  meaning  of  Code  Pro.  N.  Y.,  §  307, 
subdiv.  8  (Code  Civ  Pro.  N.  Y.,  §  3251),  when 
it  is  regularly  or  properly  there.  Sipperly  v. 
Warner,  (Supm.  Ct.  Spec,  T.)  9  How.  Pr.  (N. 
Y.)  332. 

" Necessarily  Implied  "  Equivalent  to  "Inevit- 
ably Implied."  —  See  Detroit  Citizens'  St.  R.  Co. 
v.  Dettoit  R.  Co.,  171  U.  S.  54.    To  the  same 
effect  see  Grand  Rapids  Electric  Light,  etc., 
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NECESSARY  APPENDAGE.  —  See  APPENDAGE,  vol.  2,  p.  429. 

NECESSARY  IMPLICATION.  (See  also  the  titles  INTERPRETATION  AND 
CONSTRU<  riON,  vol.  17,  p.  I  ;  STATUTES;  WILLS.)  —  A  necessary  implication 
means  not  natural  necessity,  but  so  strong  a  probability  of  intention  that  one 
contrar]  to  that  which  is  imputed  to  the  party  using  the  language  cannot  be 
supposed.' 

NECESSARY  PARTIES.  —  See  note  2. 

NECESSITOUS  CIRCUMSTANCES.  —  See  note  3. 

NECKLACE.  —  Sec  JEWEL  —  JEWELRY,  vol.  17,  p.  613. 

NEED  —  NEEDFUL  —  NEEDLESSLY.  —  See  note  4. 


Co.  v.  Grand  Rapids  Edison  Electric  Light, 
etc.,  Co.,  33  Fed.  Rep.  659.  And  see  Neces- 
saky  Implication,  post. 

Reasonably  and  Necessarily. —  Under  the 
Texas  statute  defining  justifiable  homicide  and 
declaring  that  "  it  must  reasonably  appear  by 
the  acts,  or  by  words  coupled  with  the  acts,  of 
the  person  killed  that  it  was  the  purpose  and 
intent  of  such  person  to  commit  one  of  the 
offenses  above  named  "  (now  Pen.  Code  Tex. 
1895,  art.  675,  subdiv.  1),  it  was  held  that  the 
trial  court  erred  in  its  charge  in  substituting 
the  word  necessarily  for  the  word  "  reason- 
ably." Stevenson  v.  State,  17  Tex.  App.  619. 
Works  of  Necessity.  —  See  the  title  Sunday. 

1.  Necessary  Implication. — Coryton  v.  Helyar. 
2  Cox.  Ch.  340;  Wilkinson  v.  Adam,  1  Ves.  h. 
B.  466;  Mitchell  v.  Mitchell,  5  Madd,  69; 
Detroit  Citizens  St.  R.  Co.  v.  Detroit,  64  Fed. 
Rep.  628;  Wright  v.  Hicks,  12  Ga.  163;  Mc- 
Coury  v.  Leek,  14  N.  J.  Eq.  70;  People  v. 
Draper,  15  N.  Y.  558;  Matter  of  Buffalo,  68  N. 
Y.  173;  Jacobs's  Estate.  140  Pa.  St.  274;  Bender 
v.  Dietrick,  7  W.  &  S.  (Pa.)  284;  Coale  v. 
Smith,  4  Pa.  St.  379;  Carr  v.  Bredenberg,  50 
S.  Car.  477;  State  v.  Union  Bank,  9  Yerg. 
(Tenn.)  164,  Boisseau  v.  Aldridges,  5  Leigh 
(Va.)  233;  Beard  v.  Beard,  22  W.  Va.  136. 

In  Lockwood  v.  Mildeberger,  159  N.  Y.  186, 
it  was  said:  "  Necessary  implication  results 
only  where  the  will  permits  of  no  other  inter- 
pretation. Necessary  is  defined  to  mean  '  such 
as  must  be;'  '  impossible  to  be  otherwise;' 
'  not  to  be  avoided;  '  '  inevitable.'  The  intent 
not  to  execute  the  power,  therefore,  must  not 
be  implied  unless  it  so  clearly  appears  that  it 
is  noi  to  be  avoided." 

In  Lytton  v.  Lytton,  4  Bro.  C.  C.  4C0,  it  was 
Slid:  "  Necessary  implication  *  *  *  is 
that  implication  which  arises  upon  the  words 
the  testator  has  made  use  of.  that  clearly  satis- 
fies the  court  what  was  his  meaning;  and  that 
a?  put  in  opposition  to  a  conjecture." 

2.  See  Indispensable  Parties,  vol.  16,  p. 
240.  See  also  Chandler  v.  Ward,  188  111.  337; 
California  v.  Southern  Pac.  R.  Co.,  157  U.  S. 
256. 

3.  Necessitous  Circumstances.  —  In  Smith  v. 
Smith,  43  La.  Ann.  1151,  in  construing  the 
Louisiana  staluie  providing  that  under  certain 
circumstances,  if  a  husband  or  wife  dies  leav- 
ing the  survivor  in  necessitous  circumstances, 
the  survivor  shall  be  entitled  to  a  specified 
proportion  out  of  the  succession,  it  was  said: 
"  It  is  well  settled  in  our  jurisprudence  that 
tht  terms  necessitous  circumstances  are  used 
relatively  to  the  fortune  of  her  husband  and 
to  the  condition  in  which  she  lived  during  the 
marriage.    As  said  in  one  case,  '  in  estimating 


her  necessities,  the  law  requires  that  we 
should  take  into  consideration  the  condition  of 
her  husband  and  the  habits  of  life  which  his 
ample  fortune  must  have  engendered  in  his 
family.  The  rule  derived  from  the  Roman 
and  Spanish  law  in  such  cases  is  that  the  sur- 
viving wife  is  entitled  to  the  marital  portion, 
unless  she  has  the  means  bene  et  honeste  vivere, 
according  to  the  condition  of  her  husband. 
Dunbar  v.  Dunbar,  5  La.  Ann.  159." 

4  • '  Most  in  Need. " — A  devise  to  the  testator's 
brothers  A  and  B,  to  be  disposed  of  "among 
our  brothers  and  sisters  and  their  children,  as 
they  shall  judge  shall  be  most  in  need  of  the 
same,"  is  not  void  for  uncertainty.  Bull  v. 
Bull,  8  Conn.  47,  20  Am.  Dec.  86.  But  see 
Fontaine  v.  Thompson,  80  Va.  229. 

Need  Such  Aid. — A  devise  to  trustees  in  trust 
for  such  of  the  testator's  children  or  descend- 
ants as  may  need  such  aid  is  invalid,  being  too 
remote.    Kent  v.  Dunham,  142  Mass.  216. 

Need  and  Call  For. — Under  a  bequest  of  a 
testator  to  his  widow  of  ten  dollars  per  year  of 
spending  money,  to  be  paid  to  her  by  the  ex- 
ecutors "if  she  should  need  it  and  call  for  it," 
it  was  held  that  her  calling  for  the  money  was 
conclusive  of  her  needing  it.  Conant  v  Strat- 
ton.  107  Mass.  474. 

Need  and  Desire.  —  "As  she  may  need  "  in  a 
will,  was  held  to  be  equivalent  to  "  as  she 
may  desire,"  where  the  bequest  was  "  the  in- 
terest to  be  drawn  and  used  by  her  as  she  may 
need."    Gillen  v.  Kimball,  34  Ohio  St.  363. 

Need  Not.  —  The  phrase  "  need  not"  does 
not  mean  "must  not;  "  and.  therefore,  though 
by  the  Married  Women's  Property  Act.  1882, 
§  1,  subdiv.  2,  a  husband  "need  not"  be 
joined  in  actions  by  or  against  his  wife,  yet 
he  may  be  joined,  especially  where  the  wife 
is  a  defendant  in  an  action  of  tort.  Seroka  v. 
Kattenburg,  17  Q.  B.  D.  177,  54  L.  T.  N.  S. 
649,  34  W.  R.  543- 

Need  and  Require.  (See  also  Require.)— In 
Brewster  v.  Brewster,  52  N.  H.  58,  it  was  said: 
"  The  verb  '  require  '  is  not  absolutely  the 
synonym  of  the  verb  need,  though  it  is  of 
the  verb  'demand.'  Crabb's  Synonyms,  228. 
Although  the  verb  '  require  '  may  undoubiedly 
be  properly  used  in  the  sense  of  the  verb  need, 
such  is  not  its  primary  nor  its  usual  significa- 
tion." 

A  testator  gave  to  his  executors  a  fund  in 
trust  for  the  use  and  benefit  of  his  daughter  for 
life,  the  interest  to  be  paid  to  her  "as  she  may 
need  or  require."  The  daughter  was  weak- 
minded.  It  was  held  that  the  bequest  was  to 
be  construed  as  if  he  had  said,  "  as  she  may 
need  or  her  necessities  require."  Corlies  v. 
Allen,  36  N.  J.  Ecj.  100. 
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NEEDY.  — "Needy"  is  defined  as  meaning  distressed  by  want  of  means 
of  living;  very  poor  ;  indigent;  necessitous.' 

NE  EXEAT,  WRIT  OF.  —  See  the  Encyclopedia  of  Pleading  and 
Practice,  vol.  14,  p.  319. 

NEGATIVE.  —  See  the  title  BURDEN  OF  PROOF,  vol.  5,  p.  21  ;  and  see  the 
title  Open  and  Close,  15  Encyc.  of  Pl.  and  Pr.  181. 

NEGATIVE  EASEMENT.  —  See  note  2. 

NEGATIVE  PREGNANT.  —  A  negative  pregnant  is  such  a  form  of  negative 
expression  as  may  imply  or  carry  with  it  an  affirmative.3 
NEGATIVE  TESTIMONY.  —  See  note  4. 

NEGLECT.  (See  also  the  title  NEGLIGENCE,  post.) —  Neglect  is  the  omis- 
sion or  forbearance  to  do  a  thing  that  can  be  done  or  that  is  required  to  be 
done.5 


Need  in  the  Sense  of  Request.  —  In  construing 
a  promise  to  pay  an  indebtedness  at  any  lime 
the  creditor  should  need  it.  even  if  the  debtor 
had  to  sell  stock  to  do  it,  the  court  said :  "  The 
word  need  here  is  evidently  used  in  the  sense 
of  'request;'  and  the  sale  of  stock  to  meet  the 
demand  was  no  condition  at  all."  Coopers. 
Olcott,  r  App.  Cas.  (D.  C.)  131. 

"  Needful  "  in  Statute.  —  By  a  Wisconsin  stat- 
ute (now  Stat.  Wis.  1898,  §  439)  the  school 
boards  are  clothed  with  the  power  to  make 
needful  rules  and  regulations  for  the  govern- 
ment of  the  schools.  In  State  v.  Board  of  Ed- 
ucaiion,  63  Wis.  237,  it  was  held  that  such 
rules  must  be  "  such  as  will  best  advance  the 
pupils  in  iheir  studies,  tend  to  their  education 
and  mental  improvement,  and  promute  their 
interest  and  welfare;"  and  that  a  rule  that  the 
pupils  shall  carry  wood  for  the  use  of  the 
sr.hoolhouse,  not  promoting  these  ends,  is  not 

need  fnl . 

Needlessly  —  Cruelty  to  Animals.  —  See  the 
title  Cruelty  to  Animals,  vol.  8,  pp.  446,  453, 
noies;  and  see  Grise  v.  State,  37  Ark.  456. 

Needs.  —  See  Requirements. 

1.  Juneau  County  v.  Wood  County,  109  Wis. 
333.  This  case  was  upon  the  construction  of 
a  statute  providing  for  a  tax  to  relieve  needy 
Union  soldiers. 

2.  See  the  title  Easements,  vol.  10,  p.  405, 
and  Columbia  College  v.  Lynch,  70  N.  Y.  447. 

3.  Negative  Pregnant. —  Fields  v.  Slate,  134 
Ind.  46.  See  also  Jones  v.  Jones,  16  M.  Si  W. 
699;  Ex  p.  Wall.  107  U.  S.  275;  Stone  v.  Quaal, 
36  Minn.  46;  Curnow  v.  Phoenix  Ins.  Co.,  46 
S.  Car.  79.  And  see  Encyc.  of  Pl.  and  Pr., 
lilies  Answers  in  Code  Pleading,  vol.  1,  p. 
796;  Pleas  at  Law,  vol.  16  p.  567. 

4.  Negative  Testimony.  —  The  disiinction  be- 
tween posilive  and  negative  testimony  may  be 
illusi rated  thus:  It  is  posilive  to  say  that  a 
thing  did  or  did  not  happen;  it  is  negative  to 
say  that  a  witness  did  not  see  or  know  of  an 
event  having  occurred.  McConnell  v.  State, 
67  Ga.  633. 

5.  Neglect. —  Davis  v.  Steuben  School  Tp., 
19  Ind.  App.  706,  quoting  And.  L.  Diet.  See 
also  While  v.  Stale,  123  Ala.  587;  Malone  -'. 
U.  S.,  5  Ct.  CI.  489. 

To  neglect  is  to  omit  by  carelessness  or  de- 
sign. New  York  Guaranty,  etc.,  Co.  v.  Glea- 
son,  (N.  Y.  Supm.  Cl.  Spec.  T.)  53  How.  Pr. 
(N.  Y.)  125,  quoted  in  White  v.  State,  123  Ala. 
587. 

Design  and  Neglect  —  Fire  Insurance.  —  See 


the  title  Fire  Insurance,  vol.  13,  p.  130.  And 
see  The  Straihdon,  89  Fed.  Rep.  378. 

Capacity  to  Act.  —  In  White  v.  State,  123  Ala. 
587,  in  construing  a  constitutional  provision 
for  making  deductions  from  the  salaries  of 
public  officers  for  neglect  of  duty,  it  was 
said:  "  There  must  be  not  only  a  failure  by 
carelessness  or  design  to  perform  the  duty  re- 
quired to  be  performed,  but  the  party  failing 
must  have  the  capacity  to  perform  the  acts  re- 
quired of  him  as  they  should  be  done,  pro- 
vided the  incapacity  is  not  superinduced  by 
his  fault  or  the  result  of  his  own  misconduct." 
See  also  to  like  effect  King  v.  Burrell,  12  Ad. 
&  El.  468,  40  E.  C.  L.  96;  Reg.  v.  Ryland,  L. 
R.  1  C.  C.  99;  Johnson  v.  Huntington,  13  Conn. 
51;  Wakeman  v.  Paulmier,  39  N.  J.  L.  341; 
New  York  Guaranty,  etc.,  Co.  v.  Gleason,  (N. 
Y.  Super.  Ct.  Spec.  T.)  53  How.  Pr.  (N.  Y.)  126. 

Neglect  in  Sense  of  Omission. —  In  Rosenplaen- 
ter  v.  Roessle,  54  N.  Y.  268,  it  was  said:  "  To 
neglect  means  to  omit,  as  to  neglect  business, 
or  payment,  or  duty,  or  work,  and  is  generally 
used  in  this  sense.  It  does  not  generally  im- 
ply carelessness  or  imprudence,  but  simply  an 
omission  to  do  or  perform  some  work,  duty, 
or  act." 

"  The  ordinary  meaning  of  the  woid  neglect 
is  an  omission,  from  carelessness,  to  do  some- 
thing that  can  be  done  and  that  ought  10  be 
done."  Watson  v.  Hall,  46  Conn.  207.  See 
also  Willoughby  v.  Willoughby,  9  O.  B.  923, 
58  E.  C.  L.  935. 

Same  —  Contract  Labor  Law.  —  See  the  tille 
Contract  Labor  Law,  vol.  7,  p.  87. 

Same  —  Prevention  of  Cruelty  to  Children.  —  By 
an  English  statute  for  the  prevention  of  cruelty 
to  children  it  was  provided  that  any  person 
who,  having  the  custody  of  any  child,  should 
wilfully  neglect  such  child  in  a  manner  likely 
lo  cause  injury  to  its  health  should  be  guilt  v 
of  a  misdemeanor.  It  was  held  that  where  a 
parent  belonged  lo  a  sect  which  objected  on 
religious  grounds  to  calling  in  medical  aid 
and  to  the  use  of  medicine,  and  he  deliberate! y 
abstained  from  providing  medical  aid  which 
was  necessary  for  the  child,  he  was  guilty 
within  the  statute.  Russell,  C.  J.,  said: 
"Neglect  is  the  want  of  reasonable  care- —  lh.it 
is,  the  omission  of  such  steps  as  a  reasonable 
parent  would  take,  such  as  are  usually  taken 
in  the  ordinary  experience  of  mankind  —  that 
is,  in  such  a  case  as  the  present,  provided  the 
parent  had  such  means  as  would  enable  him 
to  lake  the  necessary  steps."  Reg.  v.  Senior, 
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(1899)  1  O.  B.  agi.  And  sco  the  title  Cruelty 
ro  Children,  vol.  8,  p.  456. 

Previous  Knowledge.  —  A  Kansas  statute  (now 
Gen,  Stat.  1897,  »•.  jo,  %  19)  provides  that  in  an 
action  to  recover  da  "ages  against  a  railroad 
company  for  tiegleet  or  refusal  to  build  cattle 
guards,  in  ordei  to  enable  '.he  injured  party 
1  1  cove  1  all  the  damages  he  had  susl ained  by 
reas  >n  <>(  such  failure  "  it  shall  only  te  neces- 
sary for  him  to  prove  such  neglect  or  refusal." 
In  construing  this  statute  the  court  said: 
"  \r,/irct.  as  used  in  this  section,  certainly  im- 
plirs  previous  knowledge,  not  necessarily  no- 
tice of  any  particular  kind.'1  Atchison,  etc., 
R.  Co.  v.  Billings,  7  Kan.  App.  403. 

Neglect  and  Refuse  -  Notice.  —  In  Daniels  v. 
Ellison,  3  N.  H.  287,  it  was  said:  "  The  word 
'  rrffuse  1  m uch  more  emphatically  imports  no- 
tice than  the  word  neglect." 

"  The  allegation  that  the  defendant  has 
neglected  to  bring  such  action  is  not  equivalent 
to  an  allegation  that  the  defendant  has  refused 
so  to  do.  It  is  not  stated  how  long  such 
neglect  continued ;  whetherforaday.amonth, 
a  year,  or  any  other  lime,  and  there  is  nothing 
from  which  the  court  can  lawfully  infer  that 
such  neglect  is  equivalent  to  a  refusal." 
Leslie  v.  Lorillard,  31  Hun  (N.  Y.)  306. 

And  that  neglect  does  not  necessarily  imply 
notice,  see  Sewall  v.  Wallace,  cited  in  Mead  v. 
Harvey,  2  N.  H.  497,  and  Daniels  v.  Ellison,  3 
N.  H.  287. 

Same  —  Maintenance  of  Fences.  —  A  grant  of 
land  was  on  condition  that  if  the  grantee 
should  "neglect  or  refuse  "  to  support  a  cer- 
tain fence,  the  deed  should  be  void.  In  con- 
struing this  grant  the  court  said:  "  Both  these 
terms,  in  connection  with  the  subject-matter, 
imply  some  previous  demand,  notice,  or  re- 


quest, if  the  fence  has  decayed  or  been  re- 
moved, to  replace  it,  and  that  the  defendant 
had  either  'refused  '  in  terms  to  do  the  act  re- 
quired, or  neglected,  that  is,  after  notice  or 
request,  and  after  a  reasonable  time  allowed 
for  that  purpose,  had  failei  to  do  it."  Merri- 
field  v.  Cobleigh,  4  Cush.  (Mass.)  185. 

And  that  the  words  "  neglect  or  refuse  " 
imply,  in  speaking  of  a  forfeiture,  a  previous 
demand,  see  Kimball  v.  Rowland,  6  Giay 
(Mass.)  224. 

Neglect  or  Default.  —  (See  also  the  title  Cov- 
ENANTS,  vol.  8,  p.  43.)  —  "A  neglect  and  a  'de- 
fault '  [in  a  covenant  for  quiet  enjoyment] 
seem  to  imply  something  more  than  the  mere 
want  of  discretion  with  respect  to  his  [the 
covenantor's]  own  interests;  something  like 
the  breach  of  a  duty  or  legal  obligation  exist- 
ing at  the  time;  those  words,  in  their  proper 
sense,  implying  the  not  doing  some  act  to 
secure  his  title  which  he  ought  to  have  done, 
and  which  he  had  the  power  to  do;  and  the 
not  preventing  or  avoiding  some  danger  to  the 
title  which  he  might  have  prevented  or 
avoided."  Woodhouse  v.  Jenkins,  9  Bing. 
441.    See  also  Coite  v.  Lynes,  33  Conn.  109. 

Wilful  Neglect.  —  See  Wilful. 

Neglect  in  the  Sense  of  Wilful  Neglect.  —  See 
Green  v.  M'Donnell,  i  Bailey  L.  (S.  Car.)  305. 

Attorneys.  —  The  neglect  of  an  attorney  to 
pay  over  money  collected  for  his  client  is  a 
neglect  in  a"  professional  employment,"  with- 
in the  exception  of  Act  Pa.  July  12,  1842,  abol- 
ishing imprisonment,  etc.  Wills  v.  Kane,  2 
Grant  Cas.  (Pa.)  60. 

Neglect  of  Duty  —  Gambling.  —  In  Macon  v. 
Shaw,  16  Ga.  172,  it  was  held  that  the  crime 
of  gambling  by  a  city  marshal  did  not  consti- 
tute malpractice  in  ottice  or  neglect  of  duty. 
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By  Archibald  R.  Watson. 

I.  Scope  of  Title,  457. 

II.  Definitions,  457. 

1.  Negligence,  457. 

2.  Actionable  Negligence,  458. 

3.  Contributory  Negligence,  459. 

4.  Comparative  Negligence,  459. 

5.  Criminal  Negligence,  459. 

III.  Degrees  of  Negligence,  459. 

1.  In  General,  459. 

2.  Where  Exemplary  Damages  Claimed,  460. 

3.  Comparative  and  Contributory  Negligence,  460. 

4.  i?tf/<?  under  Statutes,  460. 

IV.  Degrees  of  Care  and  Prudence,  460. 

V.  Nature  of  Duty  —  How  Created,  460. 

1.  Duty  Implied  by  Law,  460. 

2.  Duty  Created  bv  Statute  or  Ordinance,  460. 

3.  Relation  in  Which  Duty  Implied  Created  by  Contract,  461. 

a.  In  General,  461. 

b.  Privity,  461. 

(1)  In  General,  461. 

(2)  Sense  in  Which  Privity  Necessary,  462. 

4.  Ordinary  or  Reasonable  Care  and  Prudence,  463. 

a.  General  Rule,  463. 

b.  Ordinary  Care  —  Reasonable  Care  —  Terms  Contrasted,  464. 

c.  Ordinary  or  Reasonable  Care  as  Dependent  on  Particular  Pacts,  465. 

VI.  Necessity  for  Duty,  466. 

1.  General  Rule,  466. 

2.  Duty  as  Dependent  on  Ownership  or  Jurisdiction,  467. 

a.  In  General,  467. 

b.  Extent  of  Duty  Implied  from  Ownership,  467. 

c.  How  Duty  Discharged — Contracts  with  Third  Parties,  467. 

d.  Nature  of  Defendant' s  Title,  467. 

VII.  Person  to  Whom  Duty  Due,  469. 

1.  In  General,  469. 

2.  General  Duty  Not  to  Injure  Others,  470. 

3.  Rule  of  Duty  to  Person  Injured  and  General  Duty  to  All  Persons  Con- 

sidered and  Contrasted,  471. 

4.  Persons  on  Premises  by  Invitation,  471. 

a.  In  General,  471. 

b.  Public  Resorts  and  Places  of  Amusement,  472. 

5.  Trespassers,  472. 

a.  In  General,  472. 

b.  Where  Presence  of  Trespasser  Known,  473. 

c.  Duty  to  Children,  473. 

6.  Licensees,  475. 

7.  Public  Duty  —  Private  Injury,  476. 

VIII.  Violation  of  Duty  --  Character  of  Act  Constituting,  476. 

1.  Omission  or  Commission,  476. 

2.  Inadvertence,  477. 
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3.  Wilfulness  —  Wantonness,  477. 

4.  Fraud,  478. 

IX.  Violation  of  Statute  or  Ordinance,  478. 

1.  ///  General,  478. 

2.  Negligence  Per  Se,  478. 

3.  Prima  Facie  Negligence,  478. 

4.  Evidence  of  Negligence  to  Be  Considered  by  Jury,  479. 

a.  In  General,  479. 

b.  When  Negligence  Not  Shown,  479. 

5.  Natural  and  Proximate  Cause,  480. 

6.  Conflict  of  Cases  —  Attempted  Reconciliation  —  True  Rule,  481. 

7.  Consequences  Against  Which  Statute  Intended  to  Provide,  481. 

a.  In  General,  481. 

b.  Whether  Question  of  law  or  of  Fact,  482. 

8.  Necessity  for  Duty  to  Plaintiff,  482. 

9.  Fact  that  Statute  or  Ordinance  Does  Not  Specifically  Impose  Civil 

Liability,  483. 

10.  Statutes  or  Ordinances  Imposing  Penalty  for  Violation,  483. 

11.  Alleged  Distinction  Between  Statute  and  Ordinance,  483. 

12.  Contributory  Negligence,  483. 

X.  Proximate  Cause  —  Natural  Consequences,  483. 

1.  General  Rule,  483. 

2.  Proximate  Cause,  485. 

a.  I ti  General,  485. 

b.  Nearness  in  Point  of  Time  or  Physical  Sequence,  486 

3.  Natural  Consequences,  486. 

4.  Natural  —  Proximate  —  Interrelation  of  Terms,  486. 

5.  Rule  of  Contemplation  of  Consequences,  486. 

a.  In  General,  486. 

b.  Anticipation  of  Particular  Consequences,  487. 

c.  Form  of  Injury  or  Manner  of  Occurrence,  488. 

d.  Particular  Person  Injured,  488. 

e.  Presumption  of  Defendant' s  Contemplation,  488. 

(1)  In  General,  488. 

(2)  Negligence  in  Failing  to  Know,  488. 

f.  Injuries  Need  Not  Be  Necessary  Consequence,  489. 

g.  Extent  and  Limits  of  Rule,  489. 

6.  Intervening  Causes,  490. 

a.  In  General,  490. 

b.  Fact  that  Itijuries  Would  Not  Have  Occurred  but  for  Intervening 

Cause,  491. 

c.  Intervening  Acts  of  Negligence,  492. 

d.  Intervening  Causes  Which  Relieve  Earlier  Wrongdoer,  493. 

e.  Fact  that  Injuries  Would  Not  Have  Occurred  but  for  Negligence, 

493- 

f.  Independent  Illegal  Acts,  494. 

g.  Distinction  Bel7aeen  Condition  and  Cause,  494. 

7.  Contributing  and  Concurring  Causes,  495. 

a.  In  General,  495. 

b.  Concurring  Negligence  of  Several  Persons,  496. 

8.  Inevitable  Accident,  497. 

XI.  Necessity  for  Resultant  Damage,  498. 
XII.  Respective  Functions  of  Court  and  Jury,  498. 

1.  In  General,  498. 

2.  Negligence  as  Question  of  Fact  for  Jury,  498. 

a.  In  General,  498. 

b.  Where  Evidence  Conflicting,  502. 

c.  Credibility  of  Witnesses,  503. 
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3.  When  Question  for  Court,  503. 

a.  In  General,  503. 

b.  Where  Act  or  Omission  Obviously  Dangerous  or  Reverse,  504. 

c.  W lie  re  No  Evidence  of  Negligence,  504. 

4.  Where  Fads  Undisputed,  506. 

5.  Inferences  from  Facts  Proved,  507. 

6.  Presumptions,  508. 

7.  Violation  of  Statute  or  Ordinance,  508. 

8.  Proximate  Cause,  508. 

a.  Question  for  Jury,  508. 

b.  Rule  of  Contemplation  of  Consequences,  509. 

c.  When  Question  for  Court,  509. 

9.  Duty  and  Breach  Thereof,  510. 

XIII.  Presumptions  and  Burden  of  Proof,  510. 

1.  Negligence  Not  Presumed,  510. 

a.  General  Rule,  510. 

b.  Res  Ipsa  Loquitur,  512. 

(1)  /;/  General,  512. 

(2)  When  Maxim  Applies,  513. 

(3)  Nature  of  Presumption,  513. 

2.  Burden  of  Proof,  514. 

a.   7V  Show  Negligence,  514. 

^.   7*<7  Show  Causal  Connection,  516. 

Where  Proof  Equally  Balanced,  516. 
</.  Preponderance  of  Evidence,  516. 

Speculation  or  Conjecture,  517. 

XIV.  Evidence,  517. 

1 .  In  General,  517. 

2.  Condition  of  Appliance,  Structure,  or  Premises,  517. 

a.  In  General,  517. 

b.  Actual  Notice  of  Defective  Conditions,  518. 

3.  Other  Acts  of  Negligence,  518. 

4.  Other  Injuries  under  Similar  Conditions,  5  1 9. 

5.  iVtf  I /juries  to  Others  under  Conditions  Complained  of,  520. 

6.  Subsequent  Repairs  and  Precautions,  521. 

<z.  General  Rule,  521. 
^.  Qualifications,  522. 

Jurisdiction  over  Premises  —  ZWy  A?  Repair,  523. 

Doctrine  Contrary  to  General  Rule,  523. 

7.  Character  and  Reputation,  523. 

8.  Usage  and  Custom,  524. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  vol.  14,  Encyclopedia  of  Pleading  and 
Practice,  p.  329. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject, 
see  the  title  CONTRIBUTOR  Y  NEGLIGENCE,  vol.  7,  p.  370,  and  references 
there  given. 

I.  Scope  of  Title.  —  In  this  title  only  the  general  principles  of  the  law  of 
negligence  are  treated.  The  specific  applications  of  these  principles  and  the 
subject  of  negligence  in  particular  relations  are  treated  under  appropriate  titles 
elsewhere  in  this  work.1 

II.  Definitions — 1.  Negligence.  —  Negligence  is  the  unintentional  failure 
to  perform  a  duty  implied  by  law,  whereby  damage  naturally  and  proximately 
results  to  another.2 

1.  For  a  Treatment  of  Negligence  in  Various  2.  Definitions  of  Negligence  Numerous  and  Con- 
Particular  Relations  see  the  cross-references  flicting. —  N  umerous  definitions  of  negligence, 
following  the  analysis,  supra.  more  or  less  variant,  are  found  in  text  books 
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2.  Actionable  Negligence.  -  Many  cases  and  text  writers  distinguish  between 
actionable  negligence  and  negligence  which  is  not  actionable  either  because  no 
di images  resulted  therefrom  or  because  the  injuries  complained  of  were  not 
natural  consequences  of  or  proximately  caused  by  the  alleged  negligence  in 
question.1    Negligence  which  is  not  actionable  has  been  called  "negligence 


and  judicial  .opinions.  It  may  almost  be 
stated  that  the  definition  of  no  one  text  writer 
seems  altogether  satisfactory  to  any  other,  and 
lli.  re  is  nearly  equal  conflict  in  the  definitions 
of  negligence  appearing  in  the  opinions  of  the 
courts.  It  is  not  deemed  desirable  to  set  forth 
more  than  a  few  illustrative  instances  of  the 
foregoing,  or  to  attempt  at  this  place  to  recon- 
cile or  criticise  any  of  the  definitions  given. 
The  author's  reasons  for  preferring  the  defini- 
tion which  is  given  in  the  text  will  fully  ap- 
pear in  the  course  of  the  analytical  treatment 
of  the  several  elements  of  the  subject  in  hand. 

Justice  Swayne's  Definition. — "  Negligence  is 
the  failure  lo  do  what  a  reasonable  and  pru- 
dent person  would  ordinarily  have  done  under 
the  circumstances  of  the  situation,  or  doing 
whit  such  a  person  under  the  existing  circum- 
stances would  not  have  done."  Baltimore, 
etc.,  R  Co.  v.  Jones,  95  (J.  S.  439,  per 
Swayne,  J 

Definition  in  Heaven  v.  Pender  —  Leading  Case. 

—  "  Actionable  negligence  consists  in  the  neg- 
lect of  the  use  of  ordinary  care  or  skill  towards 
a  person  to  whom  the  defendant  owes  the  duty 
of  observing  ordinary  care  and  skill,  by  which 
neglect  the  plaintiff,  without  contributory  neg- 
ligence on  his  part,  has  suffered  injury  to  his 
person  or  property."  Heaven  v.  Pender,  11 
Q.  B.  D.  503.  per  Brett,  M.  R. 

A  Frequently  Cited  Definition  of  Negligence  is 
that  of  Alderson,  B.,  in  Blyth  v.  Birmingham 
Waterworks  Co.,  25  L.  J.  Exch.  212,  11  Exch. 
781,  as  follows:  "  Negligence  is  the  omission 
to  do  something  which  a  reasonable  man, 
guided  upon  those  considerations  which 
ordinarily  regulate  the  conduct  of  human 
affairs,  would  do,  or  doing  something  which  a 
ptudent  and  reasonable  man  would  not  do." 
This  definition  has  been  frequently  qualified 
and  limited  by  both  courts  and  text  writers. 
See  Smith  v.  London,  etc.,  R.  Co.,  L.  R.  5  C. 
P.  102;  Parrot  v.  Wells,  15  Wall.  (U.  S.)  534; 
Sunnev  v.  Holt,  15  Fed.  Rep.  880;  Crandall  v. 
Goodrich  Transp.  Co.,  16  Fed.  Rep.  75;  Chi- 
cago, etc.,  R.  Co.  v.  Johnson,  103  111.  512. 

"  The  Opposite  of  Care  and  Prudence."  —  Negli- 
gence has  also  been  defined  as  "  the  opposite 
of  care  and  prudence ;  *  *  *  the  omission 
to  use  the  means  reasonably  necessary  to 
avoid  injury  to  others."  Great  Western  R. 
Co.  v.  Haworth,  39  III.  346. 

For  Various  Definitions  of  Negligence  see  the 
following  cases  in  addition  to  those  heretofore 
cited : 

England.  —  Vaughan  v.  Taff  Vale  R.  Co.,  5 
H.  &  N.  679;  Grill  v.  General  Iron  Screw  Col- 
lier Co.,  L.  R.  1  C.  P.  6r2;  Hyman  v.  Nye,  6 
Q.  B.  D.  685. 

Alabama.  —  Grant  v.  Moseley,  29  Ala.  302. 

Arkansas.  —  Bizzell  v.  Booker,  16  Ark.  308. 

Connecticut.  —  Fiske  v.  Forsyth  Dyeing,  etc., 
Co.,  57  Conn.  118. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Johnson, 
103  111.  512. 


Indiana.  —  Amick  v.  O'Hara,  6  Blackf. 
(Ind.)  258. 

Iowa.  —  Deviner.  Chicago,  etc.,  R.  Co.,  100 
Iowa  692. 

Maryland.  —  Northern  Cent.  R.  Co.  v.  State, 
29  Md.  420. 

Massachusetts.  —  Fletchers.  Boston,  etc.,  R. 
Co.,  1  Allen  (Mass.)  9,  79  Am.  Dec.  695;  Cay- 
zer  v.  Taylor,  10  Gray  (Mass.)  274,  69  Am. 
Dec.  317. 

Michigan.  —  Brown  v.  Congress,  etc.,  R. 
Co.,  49  Mich.  153. 

Nebraska.  —  McGraw  v.  Chicago,  etc.,  R. 
Co.,  59  Neb.  397. 

New  Jersey.  —  Pennsylvania  R.  Co.  v.  Mat- 
thews, 36  N.  J.  L.  531;  Salmon  v.  Delaware, 
etc.,  R.  Co.,  38  N.  J.  L.  11,  20,  Am.  Rep.  356. 

New  York.  —  Kelsey  v.  Barney,  12  N.  Y. 
425;  Unger  v.  Forty-second  St.,  etc.,  Ferry  R. 
Co.,  51  N.  Y.  497;  Morris  v.  Brown,  111  N.  Y. 
318,  7  Am.  St.  Rep.  751;  Gardner  v.  Heart!,  3 
Den.  (N.  Y.)  236;  Tonawanda  R.  Co.  v.  Mun- 
ger,  5  Den.  (N.  Y.)  255,  49  Am.  Dec.  239; 
Swan  v.  Jackson,  55  Hun  (N.  Y.)  194. 

North  Carolina. — Bradley  v.  Ohio  River,  etc.. 
R.  Co.,  126  N.  Car.  735. 

Ohio.  —  Kerwhacker  v.  Cleveland,  etc.,  R. 
Co.,  3  Ohio  St.  172.62  Am.  Dec.  246;  Moulder 
v.  Cleveland,  etc.,  R.  Co.,  5  Ohio  Dec.  664,  1 
Ohio  N.  P.  361. 

Pennsylvania.  —  Frankford,  etc.,  Turnpike 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  54  Pa.  St. 
345,  93  Am.  Dec.  708;  Philadelphia,  etc.  R. 
Co.  v.  Stinger,  78  Pa.  St.  225;  O'Brien  v.  Phil- 
adelphia, etc..  R.  Co.,  3  Phila.  (Pa.)  76. 

South  Carolina. — Carter  v.  Columbia,  etc.. 
R.  Co.,  19  S.  Car.  20,  45  Am.  Rep.  754. 

Tennessee.  —  Tally  v.  Ayres,  3  Sneed  (Tenn.) 
677. 

Texas.  — Texas,  etc..  R.  Co.  v.  Murphy,  46 
Tex.  356,  26  Am.  Rep.  272;  Texas,  etc.,  R. 
Co.  v.  Gorman,  2  Tex.  Civ.  App.  144;  McDon- 
ald v.  International,  etc.,  R.  Co.,  86  Tex.  1; 
Texas,  etc.,  R.  Co.  v.  Curlin,  13  Tex.  Civ. 
App.  505;  Missouri,  etc.,  R.  Co.  v.  Hannig, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  196;  Irvin 
v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1897)  42 
S.  W.  Rep.  661:  Galveston,  etc.,  R.  Co.  v. 
Simon,  (Tex.  Civ.  App.  1899)  54  S.  W.  Rep. 
309- 

Vermont.  —  Barber  v.  Essex,  27  Vt.  62. 
West  Virginia.  —  Blaine  v.  Chesapeake,  etc., 
R.  Co.,  9  W.  Va.  252. 

1.  "Actionable"  Negligence. —  See  Heaven  v. 
Pender,  11  Q.  B.  D.  503,  and  various  other 
cases  cited  in  the  preceding  note,  in  which  the 
distinction  is  made  to  appear  in  the  definition 
of  negligence.  Many  cases  in  defining  negli- 
gence merely  define  what  they  term  actionable 
negligence,  ignoring  that  which  is  not  action- 
able. Perhaps  it  might  properly  be  said  of 
negligence  which  is  not  actionable  that  it  is 
not  negligence  in  law.  But  this  view  involves 
considerations  too  theoretical  to  be  here  set 
forth. 
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without  results."  1 

3.  Contributory  Negligence.  —  Contributory  negligence,  whether  direct  or 
imputable,  is  defined  and  fully  considered  elsewhere  in  this  work.* 

4.  Comparative  Negligence.  —  For  the  definition  and  consideration  of  the 
doctrine  of  comparative  negligence  reference  is  made  to  another  title.3 

5.  Criminal  Negligence.  —  Criminal  negligence  may,  in  general,  be  defined 
as  a  dereliction  of  duty  under  circumstances  showing  an  actual  intent  to 
injure,  or  such  a  conscious  and  intentional  breach  of  duty  as  to  warrant  an 
implication  that  the  injuries  were  intended.4 

III.  Degrees  of  Negligence  —  1.  In  General.  —  The  theory  that  there  are 
three  degrees  of  negligence,  described  as  slight,  ordinary,  and  gross,  was 
introduced  into  the  common  law  from  some  of  the  commentators  on  Roman 
law.5  While  not  infrequent  references  are  still  found  in  judicial  discussions 
of  the  subject  to  the  classification  of  negligence  into  degrees,6  the  tendency  of 
modern  authority  and  the  weight  of  the  best-considered  cases  are  now  opposed 
to  this  view,7  holding  that  in  every  case  negligence,  however  described,  is 
merely  a  failure  to  bestow  the  care  and  skill  which  the  situation  demands,  and 
hence  it  is  more  accurate  to  call  it  simply  negligence.8  Some  decisions  even 
go  further,  and  declare  that  the  classification  of  negligence  into  degrees  is  a 
matter  of  pure  speculation  and  of  no  practical  consequence;  that  it  is  useless 
and  tends  to  confusion,9  and  that,  in  fact,  it  is  unsafe  to  base  any  legal 


1.  "  Negligence  Without  Results."  —  Christner 
v.  Cumberland,  etc..  Coal  Co.,  146  Pa.  St.  67. 

2.  See  the  title  Contributory  Negligence, 
vol.  7,  p.  368. 

3.  See  the  title  Comparative  Negligence, 
vol.  6.  p.  360. 

4.  Rule  under  Statutes.  —  See  Omaha,  etc.R. 
Co.  v.  Chollette,  33  Neb.  143;  State  v.  Grand 
Trunk  R.  Co.,  65  N.  H.  663;  Com.  v.  Cook,  8 
Pa.  Co.  Ct.  486;  Thomas  v.  People,  2  Colo. 
App.  513- 

5.  Origin  of  Degree  Theory.  —  Steamboat  New 
World  v.  Kinpr,  16  How.  (U.  S.)  469. 

6.  Classification  into  Degrees.  —  Tracy  v. 
Wood,  3  Mason  (U.  S.)  132;  Jacksonville 
Southeastern  R.  Co.  v.  Southworth,  135  111. 
250;  Chicago,  etc.,  R.  Co.  v.  Chapman,  30  111. 
App  504;  Storer  v.  Gowen,  18  Me.  177;  Fos- 
ter v.  Essex  Bank,  17  Mass.  479,  9  Am.  Dec. 
168;  Lock  wood  v.  Belle  City  St.  R.  Co.,  92 
Wis.  113. 

The  Term  "Gross  Negligence,"  as  used  by 
some  cases,  means  something  more  than  a 
mere  omission  of  duty.  It  is  taken  to  imply 
recklessness  and  oppressive  conduct  on  the 
part  of  the  defendant.  Lary  v.  Cleveland, 
etc.,  R.  Co.,  78  Ind.  323. 

Degrees  of  Negligence  —  Degrees  of  Care.  — 
Strictly  speaking,  it  has  been  declared,  the 
expressions  employed  to  distinguish  between 
degrees  of  negligence  are  indicative  rather  of 
the  degree  of  care  and  diligence  which  is  due 
from  a  party  and  which  he  failed  to  perform 
than  of  the  amount  of  inattention,  careless- 
ness, or  stupidity  which  he  exhibits.  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U. 
S.)  382. 

7.  No  Degrees  of  Negligence — England. — 
Beal  v.  South  Devon  R.  Co.,  3  H.  &  C.  337; 
Grill  v.  General  Iron  Screw  Collier  Co.,  L.  R. 
1  C.  P.  600;  Wyld  v.  Pickford,  8  M.  ti  W.  460; 
Wilson  v.  Brett,  11  M.  &  W.  115;  Hinton  v. 
Dibbin,  2  Q.  B.  646,  42  E.  C.  L.  847. 

United  States. —  Milwaukee,  etc.,  R.  Co.  v. 
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Arms,  91  U.  S.  494;  Philadelphia,  etc.,  R.  Co. 
v.  Derby.  14  How.  (U.  S.)  468;  Steamboat 
New  World  v.  King,  16  How.  (U.  S.)46g;  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U. 
S.)  357- 

Kansas.  —  Rouse  v.  Downs,  5  Kan.  App.  549. 

Missouri.  —  McPheeters  v.  Hannibal,  elc, 
R.  Co..  45  Mo.  22;    Reed  v.  Western  Union 
Tel.  Co.,  135  Mo.  661,  58  Am.  St.  Rep.  609. 
■  Nebraska.  —  Culbertson     v.     Holliday,  50 
Neb.  229. 

New  York.  —  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196,  82  Am.  Dec.  282. 

8.  New  York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357. 

Negligence  with  "  Vituperative  Epithet."  — 
Pursuant  to  the  rule  above  announced  it  has 
been  declared  that  gross  negligence  is  only 
ordinary  negligence  with  a  vituperative  epi- 
thel  attached.  Grill  v.  General  Iron  Screw 
Collier  Co.,  12  Jur.  N.  S.  727,  L.  R.  1  C.  P. 
612;  Wilson  v.  Brett;  11  M.  &  W.  113;  Beal  v. 
South  Devon  R.  Co.,  3  H.  &  C.  337;  McPhee- 
ters v.  Hannibal,  etc.,  R.  Co.,  45  Mo.  22; 
Mariner  v.  Smilh,  5  Heisk.  (Term.)  208. 

"  'Gross  Negligence'  Is  a  Relative  Term. —  It 
is  doubtless  to  be  understood  as  meaning  a 
greater  want  of  care  than  is  implied  by  the 
term  'ordinary  negligence;'  but  after  all  it 
means  the  absence  of  the  care  ihat  was  neces- 
sary under  the  circumstances."  Milwaukee, 
etc.,  R.  Co.  v.  Arms,  91  U.  S.  489. 

The  Words  "  Gross  "  and  "  Reckless,"  when  ap- 
plied to  negligence,  have  per  se  no  legal  sig- 
nification that  imports  other  than  simple 
negligence  and  the  want  of  due  care.  Stringer 
v.  Alabama  Mineral  R  Co.,  99  Ala  397;  Ala- 
bama G.  S.  R.  Co.  v.  Hall,  105  Ala.  599. 

9.  Steamboat  New  World  t.  Ring,  16  How. 
(U.  S.)  469:  Lane  v.  Boston,  etc.,  R.  Co.,  112 
Mass.  455;  Culbertson  i>  Holliday,  50  Neb.  229; 
Smith  71.  New  York  Cent.  R.  Co.,  24  N.  Y.  222; 
McAdoo  v.  Richmond,  etc.,  R.  Co.,  105  N. 
Car.  140. 
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decision  on  distinctions  in  the  degrees  of  negligence.* 

2.  Where  Exemplary  Damages  Claimed.  —  A  distinction  between  simple 
negligence  and  gross  negligence  is,  however,  yet  maintained  in  many  jurisdic- 
tions in  connection  with  the  subject  of  exemplary  damages,  considered  in 
another  place.* 

3.  Comparative  and  Contributory  Negligence.  —  The  distinction  between 
simple  and  gross  negligence  is  also  adverted  to  in  some  cases  as  describing 
th  nature  of  the  defendant's  act  in  connection  with  the  rules  of  comparative 
and  contributory  negligence.3 

4.  Rule  under  Statutes.  —By  statute  in  some  states  a  distinction  is  made 
between  mere  simple  negligence  and  negligence  which  is  gross,  wilful,  or 
wanton;  and  what  has  been  said  with  reference  to  the  present  tendency  to 
ign  >re  the  degrees  of  negligence  is,  of  course,  subject  to  this  qualification.4 

IV.  Degrees  of  Care  and  Prudence.  —  Although,  it  has  been  held,  the 
classification  of  negligence  into  degrees  is  improper,  it  is  not  erroneous  to 
consider  the  several  degrees  of  care  and  prudence  required,  dependent  upon 
the  particular  relationship  of  the  parties.* 

V.  Nature  of  Duty  —  How  Created  —  1.  Duty  Implied  by  Law.  —  The 
duty,  a  violation  of  which  is  deemed  negligence,  is  said  to  arise  from  implica- 
tion of  law.6 

2.  Duty  Created  by  Statute  or  Ordinance.  —  The  specific  duty,  a  violation  of 
which  is  negligence  in  law,  may  also  be  created  by  statute  or  ordinance.7 


1.  Perkins  v.  New  York  Cent.  R.  Co.,  24  N. 
Y.  196,  82  Am.  Dec  282. 

2.  Distinction  with  Reference  to  Exemplary 
Damages.  — Alabama  G.  S.  R.  Co.  v.  Arnold, 
84  Ala.  159,  5  Am.  St.  Rep.  354;  Rouse  v. 
Downs,  5  Kan.  App.  549;  Chesapeake,  etc., 
R.  Co.  v.  Judd.  (Ky.  1899)  50  S.  W.  Rep.  539; 
Louisiana  Extension  R.  Co.  v.  Carstens,  19 
Tex.  Civ.  App.  190.  And  see  the  title  Exem- 
plary Damages,  vol.  12,  p.  2. 

3.  See  the  titles  Comparative  Negligence, 
vol.  6,  p.  360;  Contributory  Negligence,  vol. 
7,  pp.  379,  443- 

4.  Rule  under  Statutes.  —  Galbraith  v.  West 
End  St.  R.  Co.,  165  Mass.  572. 

Violation  of  Statutory  Duty. —  In  Illinois  the 
violation  of  a  statutory  duty  has  been  held  to 
be  "  gross  negligence,"  though  it  does  not  of 
course  necessarily  constitute  "  wilful  negli- 
gence." Ohio,  etc..  R.  Co.  v.  Eaves,  42  111. 
288;  Illinois  Cent.  R.  Co.  v.  Hetherington,  83 
111.  5fo. 

5.  Degrees  of  Care  and  Prudence  —  England.  — 
Coggs  v.  Bernard,  2  Ld.  Raym.  909;  Moffatt 
v.  Bileman,  L.  R.  3  P.  C.  115.  6  Moo.  P.  C.  C. 
N.  S.  369;  22  L.  T.  N.  S.  140. 

United  States.  —  Smilh  v.  Day.  86  Fed.  Rep. 
62;  Steamboat  New  World  v.  King,  16  How. 
(U.  S.)  469. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Col- 
lins, 2  Duv.  (Ky.)  114,  87  Am.  Dec.  486. 

Louisiana.  —  Levy  v.  Pike,  25  La.  Ann. 
630. 

New  York.  —  Lyons  First  Nat.  Bank  v. 
Ocean  Nal.  Bank,  60  N.  Y.  278,  19  Am.  Rep. 
181;  Schneps  v.  Sturm,  (Supm.  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  168. 

North  Carolina.  —  Ernry  v.  Roanoke  Nav., 
etc.,  Co.,  in  N.  Car.  95. 

Ohio.  —  Brooklyn  St.  R.  Co.  v.  Kelley,  3 
Ohio  Cir.  Dec.  393,  6  Ohio  Cir.  Ct.  155. 

Wisconsin.  —  Oberndorfer  v.  Pabst,  100  Wis. 
505. 
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For  Familiar  Illustrations  of  the  Foregoing 
Rule  see  the  titles  Bailments,  vol.  3,  p.  732; 
Carriers  of  Passengers,  vol.  5,  p.  474. 

6.  Duty  Implied  by  Law  —  England.  —  Long- 
meid  v.  Holliday,  6  Exch.  761;  Pippin  v. 
Sheppard.  11  Price  400. 

California.  —  Fogarly  v.  Finlay,  10  Cal.  239, 
70  Am.  Dec.  714. 

Georgia. — Smith  v.  Clarke  Hardware  Co., 
100  Ga.  163. 

Illinois.  —  Phillips  v.  Edsall,  127  111.  535. 

Indiana.  —  Moorman  v.  Wood,  117  Ind.  144. 

Kentucky.  —  Fleet  v.  Hollenkemp,  13  B. 
Mon.  (Ky.)  219,  56  Am.  Dec.  563. 

Maryland.  —  Cochrane  v.  Little,  71  Md.  323. 

Massachusetts.  —  Norton  v.  Sewall,  106  Mass. 
143,  8  Am.  Rep.  298;  Bishop  v.  Weber,  139 
Mass.  411,  52  Am.  Rep.  715. 

Michigan.  —  Babbitt  v.  Bumpus,  73  Mich. 
331,  16  Am.  St.  Rep.  585. 

New  York.  —  Thomas  v.  Winchester,  6  N. 
Y.  397.  57  Am.  Dec.  455;  Ayers  v.  Russell,  50 
Hun  (N.  Y.)  282;  Brown  v.  Purdy,  54  N.  Y. 
Super.  Ct.  109. 

Thus  it  has  been  held  that  no  action  is  main- 
tainable against  a  carrier  as  for  a  breach  of  its 
general  duty  for  a  failure  to  carry  a  passen- 
ger on  Sunday,  because  the  law  implies  no 
obligation  to  carry  on  such  day.  Walsh  v. 
Chicago,  etc.,  R.  Co.,  42  Wis.  23,  24  Am.  Rep. 
376. 

7.  England.  —  Couch  v.  Steel,  3  El.  &  Bl. 
402,  77  E.  C.  L.  402;  Collett  v.  London,  etc., 
R.  Co.,  16  Q.  B.  984,  71  E.  C.  L.  984,  15  Jur. 
1053. 

California. — Siemers  v.  Eisen,  54  Cal.  418. 

Delaware. — Giles  v.  Diamond  State  Iron 
Co.,  7  Houst.  (Del.)  453. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Smith,  78 
Ga.  694. 

Illinois.  —  Ohio,  etc.,  R.  Co.  v.  Eaves,  42  111. 
288;  Illinois  Cent.  R.  Co.  v.  Hetherington,  83 
III.  510;  Terre  Haute,  etc.,  R.  Co.  v.  Voelker, 
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3.  Relation  in  Which  Duty  Implied  Created  by  Contract  —  a.  In  General. 
—  Although  negligence  is  the  violation  of  a  legally  implied  duty,  yet  the 
relation  out  of  which  the  duty  arises  by  implication  may  well  be  created  by 
contract.1  Illustrations  of  the  principle  are  very  numerous.  Some  of  the 
more  familiar  instances  grow  out  of  the  relations  of  principal  and  agent,2 
master  and  servant,3  and  the  relation  created  by  contracts  with  common 
carriers,4  innkeepers,5  etc. 

b.  PRIVITY  —  (i)  In  General.  — Much  confusion  in  the  authorities  seems 
to  have  arisen  out  of  what  has  been  termed  the  necessity  for  piivity  of  con- 
tract between  the  person  injured  and  the  author  of  the  alleged  negligent  act, 
where  the  duty  in  question  arose  out  of  a  contractual  relation.  It  may,  how- 
ever, be  safely  stated  as  a  general  rule  that  privity  of  contract  is  unnecessary, 
and  in  strictness  involves  considerations  foreign  to  the  subject  of  negligence.6 


129  111.  540;  Wright  v.  Chicago,  etc.,  R.  Co., 
27  111.  App.  200. 

Indiana.  —  Pennsylvania  R.  Co.  v.  Hensil, 
70  Ind.  569;  Chicago,  etc.,  R.  Co.  v.  Boggs, 
101  Ind.  522. 

Iowa.  —  Reynolds  v.  Hindman,  32  Iowa  146; 
Correll  v.  Burlington,  etc.,  R.  Co.,  38  Iowa 
120,  18  Am.  Rep.  22;  Messenger  v.  Pate,  42 
Iowa  443. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Stebbing.  62  Md.  504. 

Massachusetts.  —  Salisbury  v.  Herchenroder, 
106  Mass.  458,  8  Am.  Rep.  354. 

Michigan.  —  Billings  v.  Breinig,  45  Mich.  65. 

Mississippi.  —  New  Orleans,  etc.,  R.  Co.  v. 
Taler,  58  Miss.  911. 

Missouri.  —  Neier  v.  Missouri  Pac.  R.  Co., 
12  Mo.  App.  35. 

New  York. — ■  McGrath  v.  New  York  Ceni., 
etc.,  R.  Co.,  63  N.  Y.  522;  Pauley  v.  Steam 
Gauge,  etc.,  Co.,  131  N.  Y.  90;  Jetter  v.  New 
York,  etc.,  R.  Co.,  2  Abb.  App.  Dec.  (N.  Y.) 
458;  McRickard  v.  Flint,  13  Daly  (N.  Y.)  541. 

Rhode  Island.  —  O'Donnell  v.  Providence, 
etc.,  R.  Co.,  6  R.  I.  211;  Smith  v.  Tripp,  13 
R.  I.  152. 

Tennessee.  —  Queen  v.  Dayton  Coal,  etc., 
Co..  95  Tenn.  458,  49  Am.  St.  Rep.  935. 

Wisconsin.  —  Hoppe  v.  Chicago,  etc.,  R.  Co., 
61  Wis.  357;  Piper  v.  Chicago,  etc.,  R.  Co.,  77 
Wis.  247. 

Illustration.  —  Failure  to  keep  medicines  on 
board  ship  as  required  bv  statute  is  negligence 
if  damages  proximately  result  therefrom. 
Couch  v.  Sieel.  3  El.  &  Bl.  402,  77  E.  C.  L.  402. 

1.  Duty  Created  by  Contract  —  England.  — 
Wood  v.  Woods,  3  F.  &  F.  244;  Hobbs  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  10  Q.  B.  in;  Scholes 
v.  Brooke,  64  L.  T.  N.  S.  674;  Loader  v.  Lon- 
don Docks,  65  L.  T.  N.  S.  674;  Collett  v.  Lon- 
don, etc.,  R.  Co.,  16  Q.  B.  984.  71  E.  C.  L.  984. 
15  Jur.  1053,  20  L.  J.  Q.  B.  411. 

Canada.  —  Lowenburg  v.  Wolley,  25  Can. 
Sup.  Ct.  51. 

Louisiana.  —  Henderson  v.  Sun  Mut.  Ins. 
Co.,  48  La.  Ann.  1031,  55  Am.  Si.  Rep.  292. 

Massachusetts.  —  Hayes  v.  Philadelphia, 
etc.,  Coal,  etc.,  Co.,  150  Mass.  457. 

Minnesota. — Schubert  v.  J.  R.  Clark  Co., 
49  Minn.  331. 

Afissouri. —  Clark  v.  St.  Louis,  etc.,  R.  Co., 
64  Mo.  440. 

New  jersey.  —  Wendell  v.  Pennsylvania  R. 
Co.,  57  N.  J.  L.  467. 

New  York,  —  Coughtry   v.   Globe  Woolen 
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Co  ,  56  N.  Y.  124,  15  Am.  Rep.  387;  Rich  v. 
New  York  Cent.,  etc.,  R.  Co.,  87  N.  Y.  382; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311 ;  Davies  v.  Pelham  Hod  Elevating  Co.,  65 
Hun  (N.  Y.)  573;  Price  v.  Ga  Nun,  (N.  Y. 
Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  74;  Herder 
v.  Bloomer.  (C.  PI.  Gen.  T.)  ;  Misc.  (N.  Y.)  687. 

Ohio.  —  Kerwhacker  v.  Cleveland,  etc.,  R. 
Co.,  3  Ohio  St.  188,  62  Am.  Dec.  246. 

Vermont.  —  Ray  v.  Tubbs,  50  Vt.  688,  28 
Am.  Rep.  519. 

Virginia.  —  Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (Va.)  264. 

Wisconsin.  — Candee  v.  Western  Union  Tel. 
Co.,  34  Wis.  479;  Craker  v.  Chicago,  etc.,  R. 
Co.,  36  Wis.  657,  17  Am.  Rep.  507;  Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  342,  41  Am. 
Rep.  41;  Bright  v.  Barneit,  etc.,  Co.,  88  Wis. 
299. 

But  it  is  not,  of  course,  necessary  that  the 
duty  neglected  should  have  arisen  out  of  con- 
tract. Collett  v.  London,  etc.,  R.  Co.,  16  Q. 
B.  984,  71  E.  C.  L.  9S4,  15  Jur.  1053,  20  L.  J. 
Q.  B.  411. 

One  who  negligently  injures  the  servant  of 
another  is  not  relieved  from  liability  because 
there  is  no  contract  relation  between  him  and 
the  servant.    Ella  v.  Boyce,  112  Mich.  552. 

The  principles  of  negligence  are  the  same 
whether  the  negligence  is  a  breach  of  a  duty 
implied  by  law  in  the  absence  of  all  contract 
or  a  breach  of  duty  arising  out  of  a  con- 
tractual relation.  Lake  Erie,  etc.,  R.  Co.  v. 
Acres,  108  Ind.  548;  Cincinnati,  eic,  R.  Co.  v. 
Eaton,  94  Ind.  474. 

2.  See  the  title  AGENCY,  vol.  1,  p.  930. 

3.  Negligence  of  Persons  Employed  to  Estimate 
Value  of  Property  as  Security  for  Loan.  —  See 
Scholes  v.  Brook,  64  L.  T.  K.  S.  674.  See  also 
the  titles  Fellow-Servants,  vol.  12,  p.  893; 
Master  and  Servant,  vol.  20,  p.  3. 

4.  See  the  titles  Carriers  of  Goods,  vol.  5, 
p.  154;  Carriers  of  Live  Stock,  vol.  5,  p.  427; 
Carriers  of  Passengers,  vol.  5,  p.  474, 

5.  See  the  title  Inns  and  Innkeepers,  vol. 
16,  p.  505. 

6.  Privity  of  Contract.  —  Haves  v.  Phila- 
delphia, etc.,  Coal,  etc.,  Co.,  150  Mass.  457; 
Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  331; 
Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124, 
15  Am.  Reo.  387;  Devlin  v.  Smiih,  89  N.  Y. 
470,  42  Am.  Rep.  311;  Davies  v.  Pelham  Hod 
Elevating  Co.,  65  Hun  (N.  Y.)  573;  Bright  v. 
Barnett,  etc.,  Co.,  88  Wis.  299. 

Where  One  Party  Contracts  with  Another  to 
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Where  there  has  been  negligence  in  the  construction  or  preparation  of  the 
article  sold  or  supplied,  that  is,  where,  under  the  circumstances,  injuries  to 
the  other  contracting  party  or  to  third  persons  might  reasonably  have  been 
anticipated  as  a  result  of  defects  or  errors  therein,  the  question  of  privity  of 
contract  seems  wholly  immaterial.  The  liability  depends  upon  the  rule  of 
natural  and  proximate  cause  and  contemplation  of  consequences.1 

(2)  Sense  in  Which  Privity  Necessary.  —  The  cases  in  which  the  question 
of  privity  has  been  discussed  have,  as  a  rule,  involved  contracts  of  sale,  where 
the  rule  is  laid  down  that  the  vendor  of  an  article  not  inherently  dangerous  in 
character  is  not  liable  to  one  not  a  party  to  the  contract  of  sale  who  is  injured 
because  of  defects  in  construction.2  It  is  believed  that  in  all  of  these  cases 
in  which  the  rule  has  been  correctly  applied  it  will  be  found  that  there  was  in 
fact  no  negligence  at  all,  and  the  original  vendor  would  have  been  liable  to 
his  vendee  only  upon  an  express  or  implied  warranty,  or  that  the  former  had, 


Bring  a  Third  Person  on  the  premises  to  per- 
form service  there,  the  first  named,  as  well  as 
the  party  with  whom  the  contract  was  made, 
becomes  obligated  to  exercise  reasonable  care 
for  the  safety  of  the  person  so  brought  on  the 
premises.  John  Spry  Lumber  Co.  v.  Duggan, 
80  III.  App.  39V 

Doctrine  that  Privity  Necessary.  —  The  leading 
case  on  this  point  is  unquestionably  Winter- 
bottom  v.  Wright.  10  M.  &  W.  109,  where  the 
facts  were  that  A  contracted  with  the  post- 
master-general to  provide  a  mail  coach  to  con- 
vey the  mail  bags  along  a  certain  line  of  road ; 
and  B  and  others  contracted  to  furnish  horses 
and  drivers  for  the  coach  along  the  same  line. 
B  an  j  his  co-contractors  hired  C  to  drive  the 
coach,  and  the  latter  was  injured  by  reason  of 
the  breaking  down  of  the  coach  from  latent 
defects  in  its  construction.  It  was  held  that 
C  could  not  maintain  an  action  against  A  for 
injuries  so  sustained.  Inasmuch  as  in  this 
case  the  accident  arose  from  a  latent  defect, 
the  question  might  have  arisen  as  to  the  de- 
fendant's negligence  in  not  discovering  the 
infirmity.  But  the  case  was  apparently  dis- 
posed of  on  the  theory  that  the  contract  in 
question  created  no  duty  except  to  the  other 
contracting  party.  This  view  has  been 
adopted  in  other  cases.  See  Le  Lievre  v. 
Gould,  4  Reports  274,  (1893)  1  Q.  B.  491;  Cur- 
tain v.  Somerset,  140  Pa.  St.  70.  23  Am.  St. 
Rep.  220,  27  W.  N.  C.  (Pa.)  336;  Field  v. 
French,  80  III.  App.  78.  See  also  Gibson  v. 
Leonard,  143  111.  189:  Empire  Laundry  Ma- 
chinery Co.  v.  Brady,  164  111.  58;  Zieman  v. 
Kieckhefer  Elevator  Mfg.  Co.,  90  Wis.  497. 
In  another  case  in  which  the  same  rule  was 
applied  it  was  held  that  one  railroad  lending 
a  railroad  truck  to  another  railroad,  in  the 
ordinary  course  of  railway  business,  is  not 
liable  to  an  employee  of  the  latter  injured  by 
the  defective  condition  of  the  truck.  Cale- 
donian R.  Co.  v.  Mulholland,  67  L.  J.  P.  C.  1, 
(1898)  A  C.  216,  77  L.  T.  N.  S.  570,  46  W.  R. 
236.  But  compare  Sweeney  v.  Rozell,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N  Y.)  640.  See  also 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Davies  v.  Pelham  Hod  Elevating  Co.,  65 
Hun  (N.  Y.)  573. 

1.  England.  —  Heaven  v.  Pender,  11  Q.  B. 
D.  503. 

California.  —  Lewis  v,  Terry,  III  Cal.  39,  52 
Am,  St.  Rep.  146. 


Minnesota.  —  Schubert  v.  J.  R.  Clark  Co.,  49 
Minn.  331. 

New  Jersey.  —  Dettmering  v.  English,  64  N. 
J.  L.  it. 

New  York.  —  Thomas  v.  Winchester,  6  N. 
Y.  397,  57  Am.  Dec.  455;  Coughtry  v.  Globe 
Woolen  Co.,  56  N.  Y.  124,  15  Am.  Rep.  387; 
Devlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
311;  Ferris  v.  Aldrich,  (Supm.  Ct.  Gen.  T.)  12 
N.  Y.  Supp.  482,  58  Hun  (N.  Y.)  610;  Davies 
v.  Pelham  Hod  Elevating  Co.,  65  Hun  (N.  Y.) 
573;  Sweeney  v.  Rozell,  (Supm.  Ct.  App.  T.) 
31  Misc.  (N.  Y.)  640. 

Wisconsin.  —  Bright  v.  Barnetl,  etc.,  Co., 
88  Wis.  299. 

Contract  to  Furnish  Cars  —  Servants  of  Obligee. 
—  Where,  under  a  contract  between  a  quarry 
owner  and  a  railroad  company,  the  latter  fur- 
nished cars,  it  was  held  lo  be  bound  to  use 
ordinary  care  to  furnish  such  as  were  reason- 
ably safe  for  the  owner  and  his  servants. 
Rbddy  v.  Missouri  Pac.  R.  Co.,  104  Mo.  234, 
24  Am.  St.  Rep.  333. 

To  Put  Falsely  Labeled  Poisons  upon  the  Market 
to  be  used  by  any  one  who  may  need  the  arti- 
cle named  in  the  label,  is  negligence,  rendering 
the  defendant  liable  to  any  person  injured, 
whether  the  immediate  vendee  or  not.  Thomas 
v.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455. 

But  One,  Not  a  Manufacturer,  through  whose 
hands  a  defective  article  merely  passes,  and 
who  has  no  knowledge  of  such  defective  con- 
dition, is  not  in  general  liable  for  injuries 
to  third  persons  alter  the  article  has  passed  to 
others.  Atchison,  etc.,  R.  Co.  v.  Bump,  60 
111.  App.. 444. 

2.  See  Bragdon  v.  Perkins-Campbell  Co., 
(C.  C.  A.)  87  Fed.  Rep.  109. 

"Inherently  Dangerous"  Rule. —  It  is  out  of 
the  considerations  above  indicated  that  the 
rule  of  liability  to  third  persons,  irrespective 
of  privity,  in  the  case  of  articles  "  inherently 
dangerous,"  has  arisen.  That  is,  the  manu- 
facturer of  an  article  of  an  inherently  danger- 
ous nature,  or  so  rendered  by  reason  of  defects 
therein,  is  liable  to  third  persons  injured, 
though  there  is  no  contract  relation  between 
the  latter  and  the  person  injured.  See  Swan 
v.  Jarkson,  55  Hun  (N.  Y.)  194;  Loop  v.  Litch- 
field, 42  N.  Y.  358,  1  Am.  Rep.  543;  Coughtry 
v.  Globe  Woolen  Co.,  56  N.  Y.  124,  15  Am. 
Rep.  387;  Devlin  v.  Smith,  8q  N.  Y.  470,  42 
Am,  Rep.  311, 
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at  all  events,  no  reason  to  contemplate  injuries  to  any  person  other  than  the 
immediate  vendee. 

4.  Ordinary  or  Reasonable  Care  and  Prudence  —  a.  GENERAL  RULE. — The 
duty,  a  violation  of  which  is  negligence,  is,  in  the  respect  in  question,  to  exer- 
cise ordinary  or  reasonable  care  and  prudence.1  Where  reasonable  care  is 
employed  in  doing  an  act  not  itself  illegal  or  inherently  likely  to  produce 
damage  to  others,  there  will  be  no  liability  although  damage  in  fact  ensues.2 


1.  Ordinary  or  Reasonable  Care  and  Prudence  — 

England.  — Ford  v.  London,  ecc,  R.  Co.,  2  F. 
&  F.  730;  Blylh  v.  Birmingham  Waterworks 
Co.,  2  Jur.  N.  S.  333,  11  Exch.  781,  25  L.  J. 
Exch.  212;  Vaughan  v.  Taff  Vale  R.  Co.,  5  H. 
&  N.  679:  Ross  v.  Fedden,  L.  R.  7  Q.  B.  66i, 
41  L.  J.  Q.  B.  270,  26  L.  T.  N.  S.  966;  Randall 
v.  Newson,  34  L.  T.  N.  S.  527;  Neal  v.  Allan, 
i3  Nova  Scotia  4+9,  6  Can.  L.  T.  536. 

United  States.  —  Milwaukee,  etc.,  R.  Co.  v. 
Arms,  gi  U.  S.  494;  The  Sappho,  44  Fed. 
Rep.  359. 

Arkansas.  —  Planters'  Warehouse,  etc.,  Co. 
v.  Taylor,  64  Ark.  307. 

Colorado.  —  Holman  v.  Boston  Land,  etc., 
Co.,  20  Colo.  7. 

Georgia.  —  Southern  R.  Co.  v.  Early,  105  Ga. 
512. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Anderson, 
184  111.  294;  Wilson  v.  Kelly,  52  111.  App.  124. 

Individ,  — ■  Wabash,  etc.,  R.  Co.  v.  Locke, 
112  Ind.  404. 

Kentucky. — Anderson,  etc..  Distilling  Co. 
v.  Hair,  103  Ky.  196. 

Louisiana.  —  Westerfield  v.  Levis,  43  La. 
Ann.  63. 

Massachusetts.  —  Brown  v.  Kendall,  6  Cush. 
(Mass.)  292. 

Minnesota.  — Schell  v.  Si.  Paul  Second  Nat. 
Bank,  14  Minn.  43;  Day  v.  Akeley  Lumber 
Co.,  54  Minn.  522;  Kayser  v.  Lindell,  73  Minn. 
123. 

Missouri.  —  Gordon  v.  Peltzer,  56  Mo.  App. 
599:  Roddy  v.  Missouri  Pac.  R.  Co.,  104  Mo. 
234,  24  Am.  St.  Rep.  333. 

Nebraska. — Omaha,  etc.,  R.  Co.  v.  Clarke, 
39  Neb.  65;  Omaha,  etc.,  R.  Co.  v.  Brady,  39 
Neb.  27. 

New  York.  —  Jackson  Architectural  Iron 
Works  v.  Hurlbut,  158  N.  Y.  34;  Norling  v. 
Allee,  (Brooklyn  City  Ct.  Gen.  T.)  13  N.  Y. 
Supp.  791;  Van  Orden  v  Acken,  28  N.  Y.  App. 
Div.  160;  Jehle  v.  Ellicott  Square  Co.,  31  N.  Y. 
App.  Div.  336;  Tompert?/.  Hastings  Pavement 
Co.,  35  N.  Y.  App.  Div.  578;  Lowery  v.  New 
York  Ice  Co.,  (Supm.  Ct.  Tr.  T.)  26  Misc.  (N. 
Y.)  163;  Heffernan  v.  Arnold,  48  N.  Y.  App. 
Div.  419;  Rattagliata  v.  Hubbell,  (C.  PI.  Gen. 
T.)  7  Misc.  (N.  Y.)  103;  Mott  v.  Hudson  River 
R.  Co.,  1  Robt.  (N.  Y.)  585. 

North  Carolina.  —  Asbury  v.  Charlotte  Elec- 
tric R.,  etc.,  Co.,  125  N.  Car.  568. 

Ohio.  —  Murphy  v.  Dayton,  8  Ohio  Dec.  354. 

Pennsylvania .  —  Philadelphia,  etc..  R.  Co. 
v.  Stinger,  78  Pa.  St.  225. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Kimbell, 
(Tex.  Civ.  App.  1898)  43  S.  W.  Rep.  1049; 
Meadows  v.  Truesdell,  (Tex.  Civ.  App.  1900) 
56  S.  W.  Rep.  932. 

Washington. —  Klepsch  v.  Donald,  4  Wash. 
436,  31  Am.  St.  Rep.  936. 

Wisconsin. — Griswold  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  652. 
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Negligence  is  frequently  defined  as  the  want 
of  ordinary  or  due  care.  Sullivan  v.  Script  u  re, 
3  Allen  (Mass.)  564;  Riley  v.  Farnum,  62  N. 
H.  42;  Carter  v.  Columbia,  etc.,  R.  Co.,  19  S. 
Car.  24,  45  Am.  Rep.  754.  So  it  has  been  held 
that  the  term  "  free  from  negligence  "  is 
equivalent  to  "  used  ordinary  care."  Balti- 
more, etc.,  R.  Co.  v.  Wheeler,  63  111.  App.  193. 

2.  England.  —  Holmes  v.  Mather,  33  L.  T. 
N.  S.  361,  23  W.  R.  364,  44  L.  J.  Exch.  176,  L. 
R.  10  Exch.  261;  Dayman  v.  Hewitt,  Peake 
Add.  Cas.  170. 

Canada.  —  New  Brunswick  R.  Co.  v.  Van- 
wart,  17  Can.  Sup.  Ct.  35. 

United  States.  —  Parrot  v.  Wells,  15  Wall.  (U. 
S.)  524. 

Arkansas.  —  Southwestern  Tel.,  etc.,  Co.  v. 
Beatty,  63  Ark.  65;  Planters'  Warehouse,  etc., 
Co.  v.  Taylor,  64  Ark.  307. 

California. — Niosi  v.  Empire  Steam  Laundry, 
117  Cal.  257. 

Connecticut.  —  Morris  v.  Piatt,  32  Conn.  75. 

Delaware.  —  Robinson  v.  Simpson,  8  Houst. 
(Del.)  398. 

Georgia.  —  Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  635. 

Indiana.  —  Leavitt  v.  Terre  Haute,  etc.,  R. 
Co.,  5  Ind.  App.  513;  Louisville,  etc.,  R.  Co. 
v.  Schmidt,  147  Ind.  638;  Conner  v.  Citizens 
St.  R.  Co.,  146  Ind.  430. 

Indian  Territory .  —  De  Graffenried  v.  Wal- 
lace, 2  Indian  Ter.  657. 

Maryland.  —  Duvall  v.  Baltimore,  etc.,  R. 
Co.,  73  Md.  516. 

Massachusetts.  —  Brown  v.  Kendall,  6  Cush. 
(Mass.)  292. 

Michigan.  —  Bolton  v.  Calkins,  102  Mich.  69. 

Minnesota.  —  Schell  v.  St.  Paul  Second  Nat. 
Bank,  14  Minn.  43;  Heininger  v.  Great  North- 
ern R.  Co.,  59  Minn.  458. 

Missouri.  —  Kirkpatrick  v.  Knapp,  28  Mo. 
App.  427;  Fuchs  v.  St.  Louis,  133  Mo.  168. 

Arew  Hampshire.  —  Brown  v.  Collins,  53  N. 
H.  442,  16  Am.  Rep.  372. 

New  Jersey.  —  Ulshowski  v.  Hill,  61  N.  J.  L. 
375- 

New  York.  —  Macauley  v.  Schneider,  9  N. 
Y.  App.  Div.  279;  Atwater  v.  Canandaigua,  56 
Hun  (N.  Y.)2g3;  Lowery  v.  New  York  Ice  Co., 
(Supm.  Ct.  App.  Div.)  60  N.  Y.  Supp.  1142; 
Harvey  v.  Dunlop,  Hill  &  D.  Supp.  (N.  Y.) 
193. 

Pennsylvania. —  Patton  v.  Philadelphia  Trac- 
tion Co.,  132  Pa.  St.  76;  Kelly  v.  Bennett,  132 
Pa.  St.  218,  19  Am.  St.  Rep.  594,  25  W.  N.  C. 
(Pa.)  368;  Miller  v.  Cohen,  173  Pa.  St.  488,  38 
W.  N.  C.  (Pa.)  78;  Warner  v.  Railroad  Co.,  6 
Phil.  (Pa.)  537,  25  Leg.  Int.  (Pa.)  52;  Keeley  v. 
Shanley,  27  W.  N.  C.  (Pa.)  363,  365. 

Vermont.  — Trow  v.  Thomas,  70  Vt.  580. 

Alleged  Negligent  Delay  —  Failure  to  Work  on 
Sunday.  —  In  an  action  against  a  sewer  con- 
tractor for  damages  to  a  building  from  settling, 
Volume  XXI. 


Nature  of  Duty. 


NEGLIGENCE. 


Ordinary  Care  and  Prudence. 


But  the  doing  of  a  lawful  act  in  a  manner  likely  to  cause  injuries  to  others 
may  be  negligence.1  So  there  may  be  negligence  if  the  thing  done  is  inher- 
ently dangerous,  although  the  act  be  performed  with  the  greatest  care.2 

Absolute  Prevention  of  injuries.  —  Reasonable  care  does  not  require  such  pre- 
cautions as  will  absolutely  prevent  injuries  or  render  accidents  impossible.3 
Nor  is  the  doing  of  an  act  necessarily  negligent  because  there  may  have  been 
a  safer  manner  of  performing  it. 1 

/'.Ordinary  Care  —  Reasonable  Care  —  Terms  Contrasted. — 
Ordinary  care  "  and  "  reasonable  care  "  mean  practically  the  same  thing.5 
Classifying  care  or  prudence  into  degrees,  however,  ordinary  care  has  been 
said  to  be  that  degree  of  care  which  it  is  to  be  presumed  an  ordinarily  careful 
and  prudent  person  would  exercise  in  similar  relations,  and  under  the  same 
circumstances,  with  reference  to  his  own  affairs.6    To  the  writer,  however, 


alleged  to  have  been  caused  by  the  negligent 
delay  of  the  contractor  in  prosecuting  his 
work,  it  was  held  that  the  defendant  was  not 
chargeable  with  negligence  in  not  working  on 
Sundays.    Oleson  v.  Plattsmouth,  35  Neb.  153. 

1.  Negligent  Doing  of  Lawful  Act.  —  Bittle  v. 
Camden,  etc.,  R.  Co.,  55  N.  J.  L.  615;  St. 
Nicholas  Skating,  etc.,  Co.  v.  Cody,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  764. 

2.  Inherently  Dangerous  Acts.  —  Wilson  v. 
Newberry,  L.  R.  7  Q.  B.  31,  41  L.  J.  Q.  B.  31; 
Albee  v.  Chappaqua  Shoe  Mfg.  Co.,  62  Hun 
(N.  Y.)  223.  See  also  Rylands  v.  Fletcher,  L. 
R.  3  H.  L.  330,  affirming  L.  R.  I  Exch.  265,  4 
H.  &  C.  263,  12  Jur.  N.  S.  603,  which  reversed 
3  H.  &  C.  774.  11  Jur.  N.  S.  714  (case  stated 
under  Explosions  and  Explosives,  vol.  12,  p. 
500;  Floods,  vol.  13,  p.  698). 

Necessity  as  Defense.  —  A  defendant  charged 
with  negligence  in  driving  a  team  at  reckless 
speed  on  a  public  street  cannot  excuse  himself 
by  showing  an  urgent  necessity  for  thus  driv- 
ing, in  order  to  catch  a  train.  Eaton  v.  Crips, 
94  Iowa  176,  687,  holding  further  that  there 
could  be  no  such  urgent  necessity  on  the  part  of 
the  driver  as*  would  justify  him  in  driving  so 
carelessly  and  recklessly  as  to  endanger  the 
persons  or  lives  of  those  properly  and  lawfully 
upon  the  street,  and  who  themselves  are  in  the 
exercise  of  due  care. 

3.  Absolute  Prevention.  —  Randall  v.  Newson, 
34  L.  T.  N.  S.  527;  Neal  u.  Allan,  18  Nova 
Scotia  449,  6  Can.  L.  T.  536;  Hathaway  v. 
Illinois  Cent.  R.  Co.,  92  Iowa  337;  Wood  v. 
Third  Ave.  R.  Co.,  (Supm.  Ct.)  13  Misc.  (N. 
Y.)  308. 

"  I  cannot  agree  that  *  *  *  a  man  in 
law  is  an  insurer  that  the  acts  which  he  does, 
such  acts  being  lawful  and  done  with  care, 
shall  not  injuriously  affect  others."  Marshall 
v.  Welwood,  38  N.  J.  L.  343,  20  Am.  Rep.  394. 

Verbal  Assurance  of  Safety.  —  It  would  seem, 
however,  that  under  some  circumstances, 
representations  made  to  a  parly,  or  assurances 
of  safely,  may  create  a  liability  for  injuries, 
although  in  the  absence  of  negligence  in  the 
usual  sense  of  the  term.  Keech  v.  Rome,  etc., 
R.  Co.,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
149,  59  Hun  (N.  Y.)  617. 

4.  Where  Safer  Manner  of  Performance.  — 
Florida  Cent.,  etc.,  R.  Co.  v.  Mooney,  40 
Fla.  17. 

The  Test  is  not,  therefore,  whether  the  de- 
fendants might  not  have  exercised  a  higher 
degree  of  care  than  they  actually  did  exercise, 
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but  whether  a  discreet  and  prudent  man  ordi- 
narily would  have  exercised  greater  care  had 
his  own  interests  been  at  stake.  Hoffman  v. 
Tuolumne  County  Water  Co.,  10  Cal.  413; 
Wolf  v.  St.  Louis  Independent  Water  Co..  10 
Cal.  541. 

The  Mere  Fact  that  the  Act  Was  Wholly  Un- 
necessary is  not  sufficient  to  show  that  it  was 
negligent.  Omaha,  etc.,  R.  Co.  v.  Brady,  39 
Neb.  27. 

5.  Ordinary  Care — Reasonable  Care. —  Rich- 
mond, etc.,  R.  Co.  v.  Howard,  79  Ga.  44;  Swift 
v.  Rutkowski,  67  III.  App.  209;  Baltimore,  etc., 
R.  Co.  v.  Faith,  175  111.  58;  Wormell  v.  Maine 
Cent.  R.  Co  ,  79  Me.  397,  1  Am.  St.  Rep.  321. 
But  as  containing  a  contrary  intimation,  see 
Peoria  v.  Gerber,  168  111.  318. 

6.  United  States.  —  Baltimore,  etc.,  R.  Co.  v. 
Jones,  95  U.  S.  442;  Gravelle  v.  Minneapolis, 
etc.,  R.  Co.,  10  Fed.  Rep.  711;  Harris  v.  Union 
Pac.  R.  Co.,  13  Fed.  Rep.  591;  Fuller  v.  Citi- 
zens Nat.  Bank,  15  Fed.  Rep.  875;  Miller  v. 
Union  Pac.  R.  Co.,  17  Fed.  Rep.  67;  Parrot  v. 
Wells,  15  Wall.  (U.  S.)  524. 

Alabama.  —  Grant  v.  Moseley,  29  Ala.  302; 
Matson  v.  Maupin,  75  Ala.  312. 

California.  —  Hoffman  v.  Tuolumne  County 
Water  Co..  10  Cal.  413;  Wolf  v.  St.  Louis 
Independent  Water  Co.,  10  Cal.  541;  Todd  v. 
Cochell,  17  Cal.  97. 

Georgia.  —  Richmond,  etc.,  R.  Co.  v.  How- 
ard, 79  Ga.  44. 

Illinois.  —  Wolff  Mfg.  Co.  v.  Wilson,  46  111. 
App.  381;  Chicago,  etc.,  R.  Co.  v.  Ryan,  62 
111.  App.  264;  Chicago  City  R.  Co.  v.  Dins- 
more,  162  111.  658. 

Indiana.  —  Toledo,  etc.,  R.  Co.  v.  Goddard, 
25  Ind.  185;  Chicago,  etc.,  R.  Co.  v.  Hedges, 
105  lnd.  398. 

Iowa.  —  Funston  v.  Chicago,  etc.,  R.  Co.,  61 
Iowa  452. 

Kansas.  —  Moore  v.  Cass,  10  Kan.  288. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Mc- 
Coy, 81  Ky  403;  Needham  v.  Louisville,  etc., 
R.  Co.,  85  Ky.  423. 

Massachusetts.  —  Jager  v.  Adams,  123  Mass. 
26,  25  Am.  Rep.  7;  Briggs  v.  Union  St.  R. 
Co.,  148  Mass.  72,  12  Am.  St.  Rep.  518;  Sulli- 
van v.  Scripture,  3  Allen  (Mass.)  564. 

Michigan.  —  Brown  v.  Congress,  etc.,  R. 
Co.,  49  Mich.  153. 

Missouri.  —  Wilkins  St.  Louis,  etc.,  R.  Co., 
101  Mo.  93. 

New  Jersey.  —  Durant  v.  Palmer,  29  N.  J.  L, 
546. 
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the  term  "  reasonable  care  "  seems  much  preferable  to  any  other.  Whatever 
may  be  the  relations  of  the  parties  or  the  likelihood  of  danger,  reasonable 
care  in  the  light  of  the  circumstances  is  all  that  is  required.  Even  in  relations 
in  which  the  courts  commonly  declare  that  the  highest  degree  of  care  is 
requisite,  this  is,  in  general,  only  reasonable  care. 

c.  Ordinary  or  Reasonable  Care  as  Dependent  on  Particular 
Facts.  —  It  is  a  universally  conceded  general  rule  that  ordinary  or  reasonable 
care  and  its  lack,  or  negligence,  must  in  the  main  depend  on  the  circumstances 
of  each  particular  case.1    As  some  cases  express  it,  the  degree  of  care  varies 


Pennsylvania.  —  Kay  v.  Pennsylvania  R. 
Co.,  65  Pa.  St.  269,  3  Am.  Rep.  628. 

Texas.  —-Gulf,  etc,  R.  Co.  v.  Benson,  69 
Tex.  407,  5  Am.  St.  Rep.  74;  Paris,  etc  ,  R. 
Co.  v.  Nesbitt,  (Tex.  Civ.  App.  1896)  38  S.  W. 
Rep.  243;  Houston  City  St.  R.  Co.  p.  Med- 
lenka,  17  Tex.  Civ.  App.  621;  Texas,  etc.,  R. 
Co.  v.  Black,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  673;  Waco  Artesian  Water  Co.  v.  Cauble, 
19  Tex.  Civ.  App.  417. 

Vermont.  —  Reynolds  v.  Burlington,  52  Vt. 
300. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Ormsby, 
27  Gratt.  (Va.)  455;  Bertha  Zinc  Co.  v.  Martin, 
93  Va.  791. 

West  Virginia.  —  Fowler  v.  Baltimore,  etc., 
R.  Co,  18  W.  Va.  579. 

But  It  Is  Not  Conclusive  of  the  question  of 
negligence  that  the  defendant  was  with  the 
plaintiff  when  the  latter  was  injured  and  that 
the  defendant  employed  the  same  care  for  the 
plaintiff's  safety  as  for  his  own.  Hall  v.  Mur- 
dock,  114  Mich.  233. 

"  Such  Care  as  the  Great  Majority  of  Men  Would 
Use  under  like  or  similar  circumstances  "  has 
been  held  to  be  a  proper  definition  of  "  ordi- 
nary care."  Olwell  v.  Milwaukee  St.  R.  Co., 
92  Wis.  330. 

Care  of  "  Ordinary  "  Man.  —  It  has  been  held 
that  the  proper  test  is  not  that  degree  of  care 
exercised  by  an  "  ordinary  man,"  since  a  man 
may  be  "  ordinary  "  in  various  respects  and 
yet  be  either  reckless  or  unusually  prudent 
and  careful.  Austin,  etc.,  R.  Co.  v.  Beatty, 
73  Tex.  592. 

But  the  expression  "  ordinary  prudent  per- 
son "  in  a  charge  is  noi.  erroneous  in  the  use 
of  the  word  "  ordinary  "  for  "  ordinarily," 
where  it  does  not  appear  that  the  jury  was 
misled.  San  Antonio  Gas  Co.  v.  Robertson, 
(Tex.  Civ.  App.  1899)  55  S.  W.  Rep.  347. 

It  has  been  declared  an  erroneous  test  of 
ordinary  care  to  describe  it  as  such  as  the  jury 
similarly  circumstanced  would  have  exercised. 
Louisville,  etc.,  R.  Co.  v.  Govver,  85  Tenn.  465. 

Degree  of  Care  Ordinarily  Exercised  in  Business. 
—  The  degree  of  care  ordinarily  exercised  by 
a  defendant  in  his  business  is  not  a  criterion 
for  determining  his  liability  for  negligence, 
the  proper  standard  being  the  conduct  of  a 
reasonable,  cautious,  and  prudent  man. 
Brown  v.  Merrimack  River  Sav.  Bank,  67  N. 
H.  549,  68  Am.  St.  Rep.  700. 

Man  —  Woman.  —  A  definition  of  "ordinary 
care  "  as  such  as  an  ordinarily  prudent  "  man" 
would  have  used  is  not  erroneous,  though  the 
action  involves  injuries  to  a  woman.  Asbury 
v.  Charlotte  Electric  R.,  etc.,  Co.,  125  N.  Car. 
568. 

1.  As  Dependent  on  the  Particular  Facts  of  the 
Case  —  England.  —  Stubley  v.  London,  etc.,  R. 

21  C.  of  L. — 30  465 


Co.,  4  H.  &  C.  83.  L.  R.  1  Exch.  13,  n  Jur.  N. 
S.  954,  35  L.  J.  Exch.  3,  14  W.  R.  133,  13  L.  T. 
N.  S.  376;  Degg  v.  Midland  R.  Co.,  I  H.  & 
N.  781;  Dixon  v.  Bell,  5  M.  &  S.  198. 

Canada.  —  Brown  v.  Leclerc,  22  Can.  Sup. 
Ct.  53;  Citizens'  Light,  etc.,  Co.  v.  Lepitre,  29 
Can.  Sup.  Ct.  1. 

United  States.  —  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  418;  Lightcap  v.  Philadelphia 
Traction  Co.,  60  Fed.  Rep.  212;  World's 
Columbian  Exposition  Co.  v.  Republic  of 
France,  (C.  C.  A.)  91  Fed.  Rep.  64. 

California.  —  Richardson  v.  Kier,  34  Cal.  63, 
91  Am.  Dec.  681;  Jamison  v.  San  Jose,  etc., 
R.  Co.,  55  Cal.  593;  Munro  v.  Pacific  Coast 
Dredging,  etc.,  Co.,  84  Cal.  515,  18  Am.  St. 
Rep.  248;  Glueck  v.  Scheld,  125  Cal.  288. 

Illinois.  —  Smith  v.  Cairo,  48  111.  App.  166; 
Lowry  v.  Lynch,  57  111.  App.  333;  Spring 
Valley  v.  Gavin,  81  111.  App.  456. 

Iowa.  —  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
63  Iowa  210;  Graham  v.  Oxford,  105  Iowa 
70S- 

Kentucky.  —  Baumeister  v.  Markham,  101 
Ky.  122,  72  Am.  St.  Rep.  397;  Louisville,  etc., 
R.  Co.  v.  McCoy,  81  Ky.  403,  15  Am.  &  Eng. 
R.  Cas.  277. 

Maine.  —  Noyes  v.  Shepherd,  30  Me.  173,  50 
Am.  Dec.  625. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v. 
Woodruff,  4  Md.  242.  59  Am.  Dec.  72;  Phila- 
delphia, etc.,  R.  Co.  v.  Kerr,  25  Md.  522. 

Massachusetts.  —  Ellis  v.  Lynn,  etc.,  R.  Co., 
160  Mass.  341;  Fletcher  v.  Boston,  etc.,  R. 
Co.,  1  Allen  (Mass.)  15,  79  Am.  Dec.  695; 
Sullivan  v.  Scripture,  3  Allen  (Mass.)  564; 
Brown  v.  Kendall,  6  Cush.  (Mass.)  292;  Rock- 
wood  v.  Wilson,  11  Cush.  (Mass.)  226;  Holly 
v.  Boston  Gas  Light  Co.,  8  Gray  (Mass.)  128, 
69  Am.  Dec.  233;  Cayzer  v.  Taylor,  10  Gray 
(Mass.)  274,  69  Am.  Dec.  317. 

Michigan.  —  Haas  v.  Grand  Rapids,  etc.,  R. 
Co.,  47  Mich.  401;  Bolton  v.  Calkins,  102 
Mich.  69. 

Missouri.  —  Morgan  v.  Cox,  22  Mo,  373,  66 
Am.  Dec.  623;  Frick  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  595;  Henry  v.  Grand  Ave.  R.  Co.,  113 
Mo.  525. 

New  Jersey.  — Central  R.  Co.  v.  Moore,  24 
N.  J.  L.  824. 

New  York.  —  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196,  82  Am.  Dec.  282;  Pomfrey 
v.  Saratoga  Springs,  104  N.  Y.  459;  McManus 
v.  Woolverton,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp. 
545;  Anselment  v.  Daniell,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  144;  Searles  v.  Manhattan  El.  R. 
Co.,  49  N.  Y.  Super.  Ct.  426;  Heffernan  v. 
Arnold,  48  N.  Y.  App.  Div.  419;  New  York  v. 
Bailey,  2  Den.  (N.  Y.)  433. 

Pennsylvania.  —  Pennsylvania    R.    Co.  v. 
Ogier,  35  Pa.  St.  60,  78  Am.  Dec.  322;  Phila- 
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with  the  danger.1  But  this  is  not  strictly  accurate.  The  degree  of  care  remains 
the  same.    What  is  reasonable  care  depends  upon  the  danger.2 

VI.  Necessity  for  Duty  —  1.  General  Rule.  —  From  what  has  been  said  it 
will  be  seen  that  before  negligence  can  be  imputed  to  a  party,  a  duty,  the 
breach  of  which  is  the  tort  in  question,  must  be  shown.3    The  rule  requiring 


delphia,  etc.,  R.  Co.  v.  Boyer,  97  Pa.  St.  101; 
Henry  ;■.  Klopfer,  147  Pa.  St.  178. 

Rhode  Island.  —  Prue  v.  New  York,  etc.,  R. 
Co..  18  R.  I.  360. 

South  Carolina,  — SimkinsTA  Columbus,  etc., 
R.  Co.,  20  S.  Car.  258;  Davis  v.  Columbia, 
etc  ,  R.  Co.,  21  S.  Car.  93. 

Tennessee.  — Tally  v.  Ayres,  3  Sneed  (Tenn.) 
677. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Box,  81  Tex. 
670;  Galveston,  etc.,  R.  Co.  v.  Gormley,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  1051. 

Vermont.  —  Briggs  v.  Taylor,  28  Vt.  180. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v.  Burge, 
84  Va!  63;  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27 
Gratt.  (Va.)  455;  Beriha  Zinc  Co.  v.  Martin, 
93  Va.  791. 

Washington. — Spokane  Truck,  etc.,  Co.  v. 
Hoefer,  2  Wash.  45,  26  Am.  St.  Rep  842. 

West  Virginia.  —  Fowler  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  579. 

Wisconsin.  —  Parish  v.  Eden,  62  Wis.  272; 
Rhyner  v.  Menasha,  107  Wis.  201. 

"  There  Is  No  Absolute  or  Intrinsic  Negligence  ; 
it  is  always  relative  to  some  circumstances  of 
time,  place,  or  person."  Degg  v.  Midland  R. 
Co.,  1  H.  &  N.  781.  And  see  Potter  v.  Faulk- 
n^r,  1  B.  &  S.  800,  101  E.  C.  L.  800. 

Doctrine  that  Higher  Degree  of  Care  Required 
Where  Injury  to  Life  or  Limb  Involved.  —  See 
Galveston,  etc.,  R.  Co.  v.  Gormley,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  105 1.  But  compare 
Louisiana  Western  Extension  R.  Co.  v.  Mc- 
Donald, (Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 
649. 

Age  and  Sex  as  Affecting  Degree  of  Care  Re- 
quired.—  In  order  properly  to  determine  the 
degree  of  care  required,  all  the  circumstances 
of  age,  sex,  etc.,  of  the  parlies  involved 
should  be  considered.  Lowry  v  Lynch,  57 
111.  App.  323;  Snow  v.  Provincetown,  T20 
Mass.  580;  Daniels  v.  Clegg,  28  Mich.  33. 
But  it  cannot  be  laid  down  as  a  general  rule 
of  law  that  a  less  or  different  degree  of  care 
is  required  of  a  woman  than  of  a  man.  It  has 
been  said,  indeed,  that  the  rule  of  reasonable 
prudence  knows  nothing  of  sex.  Hassenyer 
v.  Michigan  Cent.  R.  Co.  48  Mich.  205,  42 
Am.  Rep.  470.  But  an  act  which  would  not 
be  considered  negligent  toward  an  adult  might 
be  gross  negligence  toward  a  child  of  tender 
years.    Lowry  v.  Lynch,  57  III  App.  323. 

1.  Degree  of  Care  Varies  with  Danger.  —  Mc- 
Cully  v.  Clarke,  40  Pa.  St.  399,  80  Am.  Dec. 
584.  And  see  Knott  v.  McGilvray,  124  Cal. 
128. 

Extraordinary  Care  is  requited  in  doing  things 
obviously  dangerous  to  others.  Heffernan  v. 
Arnold,  48  N.  Y.  App.  Div.  419.  Ordinary 
care  in  circumstances  of  great  danger  is  not 
sufficient  to  relieve  from  liability.  Barnes  v. 
Ward,  2  C.  &  K.  661,  61  E.  C.  L.  661,  9  C.  B. 
392.  14  fur.  334. 

Thus,  Persons  Dealing  with  Dangerous  Materials 
or  Substances  are,  it  has  been  held,  required  to 


take  the  utmost  care  to  prevent  injuries. 
Citizens'  Light,  etc.,  Co.  v.  Lepitre,  29  Can. 
Sup.  Ct.  1.  So  one  who  is  engaged  in 
manipulating  a  loaded  pistol  in  the  presence 
of  other  people  must  use  great  care  in  his 
handling  of  the  weapon.  Glueck  v.  Scheld, 
125  Cal.  288. 

2.  Spring  Valley  v.  Gavin,  81  111.  App.  456. 
What  Is  Ordinary  Care  in  handling  building 

sand,  it  has  been  said  by  way  of  illustration, 
would  be  gross  negligence  in  handling  gun- 
powder. Philadelphia,  etc.,  R.  Co.  v.  Boyer, 
97  Pa.  St.  101. 

Reasonable  Care  in  an  Emergency,  as  in  the 
face  of  imminent  danger  from  fire  or  flood,  is 
not  that  which  would  reasonably  be  expected 
where  there  was  little  or  no  cause  to  appre- 
hend danger.  Noyes  v.  Shepherd,  30  Me.  173, 
50  Am.  Dec.  625. 

Negligence  though  Highest  Degree  of  Care  Em- 
ployed,—  An  act  may  indeed  be  negligent 
though  performed  with  the  highest  degree  of 
care  and  skill,  if  of  a  nature  inherently  danger- 
ous notwithstanding  performance  in  the  man- 
ner stated.  Munro  v.  Pacific  Coast  Dredging, 
etc.,  Co.,  84  Cal.  515,  18  Am.  St.  Rep.  248. 

3.  General  Rule  as  to  Necessity  for  Duty  —  Eng- 
land. —  Bolch  v.  Smith,  7  H.  &  N.  736,  8  Ju'r. 
N.  S.  197,  31  L.  J.  Exch.  201,  10  W.  R.  387,  6 
L.  T.  N.  S.  158;  Heaven  v.  Pender,  11  Q.  B. 
D.  503. 

Illinois.  — Hart  Washington  Park  Club, 
157  111.  9,  48  Am.  St.  Rep.  298;  Ward  v.  Chi- 
cago, etc.,  R.  Co.,  61  111.  App.  530. 

Indiana. —  Evansville,  etc.,  R.  Co.  v.  Griffin, 
100  Ind.  221. 

Maryland.  —  Duvall  v.  Baltimore,  etc.,  R. 
Co.,  73  Md.  516. 

Massachusetts.  — Johnson  v.  Boston,  etc.,  R. 
Co.,  125  Mass.  75;  Currier  v.  Boston  Music 
Hall  Assoc.,  135  Mass.  414. 

New  York.  —  Walther  v.  American  Dist. 
Tel.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc. 
(N.  Y.)  71;  Peck  7.  Batavia,  32  Barb.  (N.  Y.) 
634- 

Wisconsin.  —  Cahill  v.  Layton,  57  Wis.  600, 
46  Am.  Rep.  46. 

Where  There  Is  No  Legal  Duty  to  be  cautious 
and  vigilant,  there  can  be  no  negligence  in  the 
legal  sense  of  the  term.  Moiris  v.  Brown,  in 
N.  Y.  318,  7  Am.  St.  Rep.  751. 

But  However  a  Duty  May  Arise,  if  it  exists  and 
is  neglected  to  the  injury  of  the  plaintiff,  he 
has  a  right  to  sue  for  damages.  Collett  v. 
London,  etc.,  R.  Co.,  16  Q.  B.  984,  71  E.  C.  L. 
984,  15  Jur.  1053,  20  L.  J.  Q.  B.  411. 

The  Mere  Declarations  of  a  Party  that  he  will  be 
liable  for  any  damages  resulting  from  an  act 
will  not,  it  has  been  held,  create  a  liability 
for  negligence,  unless  the  act  in  question  was 
in  fact  of  a  negligent  character.  Rowland  v. 
Murphy,  66  Tex.  534 

Ignorance  of  Duty  No  Excuse  for  Nonperform- 
ance. —  Sherman  v.  Western  Transp.  Co..  62 
Barb.  (N.  Y.)  150. 
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the  establishment  of  a  duty  has  been,  however,  frequently  misconstrued,  and 
its  misapplication  has  led  to  much  confusion.  It  is,  loosely  stated,  a  duty 
incumbent  upon  every  person  not  to  do  that  which  will  be  likely  to  injure 
others.    In  this  sense  there  is  a  duty  existent  which  all  persons  owe.1 

2.  Duty  as  Dependent  on  Ownership  or  Jurisdiction  —  a.  In  General.  — 
Inasmuch,  therefore,  as  all  parties  owe  the  general  duty  above  adverted  to, 
it  would  seem  that  a  defendant  can  be  said  to  have  "  owed  no  duty  "  only 
where  there  is  shown  to  have  been  a  lack  of  ownership  or  control  of  or  juris- 
diction over  the  thing  or  premises  in  question,  the  condition  of  which  caused  the 
injuries.2  But  the  mere  fact  that  the  owner  of  premises  permits  their  use  by 
another  for  a  purpose  not  inherently  dangerous,  retaining  no  control  over  the 
conduct  of  the  latter,  will  not  render  him  liable  for  injuries  due  to  the  negli- 
gence of  the  person  to  whom  such  permission  is  given.3  And  where  a  third 
person  has  created  dangerous  conditions  on  the  premises  of  the  defendant, 
which  the  defendant  neither  knew  nor  could  have  known  by  the  exercise  of 
reasonable  care  and  vigilance,  he  will  not,  in  general,  be  liable  to  a  person 
injured  thereby  though  the  latter  was  rightfully  on  the  premises.4 

b.  Extent  of  Duty  Implied  from  Ownership.  —  The  duty  which  is 
incident  to  the  ownership  of  premises  imposes  an  obligation  not  only  that  the 
proprietor  shall  not  so  use  them  or  create  such  conditions  thereon  that  danger 
to  others  will  result,  but  that  he  shall  not  permit  third  persons  so  to  use  them 
or  to  create  such  conditions  thereon.5 

c.  How  Duty  Discharged  —  Contracts  with  Third  Parties.  — 
Where  a  person  owes  a  duty  with  reference  to  the  safety  of  premises,  struc- 
tures, or  appliances,  he  cannot  excuse  himself  from  performance  by  showing 
a  contract  with  third  parties  to  keep  the  premises  in  repair,  or  a  duty  on  some 
one  else  as  well  to  do  so.6 

d.  Nature  of  Defendant's  Title.  —  Dominion  over  or  control  of 
articles  or  premises  is,  in  general,  sufficient  to  raise  a  duty  that  they  shall  not 
be  so  used  or  employed  as  to  be  likely  to  injure  others.7    By  this,  however, 

1.  See  infra,  this  title,  Person  to  Whom  Duty  B.  736,  (1899)  1  Q.  B.  986,  47  W.  R.  666;  Wet- 
Due  —  General  Duty  Not  to  Injute  Others.  tor  v.  Dunk,  4  F.  &  F.  298. 

2.  Possession  of  Another  for  Purposes  of  Repair.         Alabama.  —  Watson  v.  Oxanna  Land  Co.,  92 

—  Thus,  though  the  premises  were  in  the  pos-  Ala.  320. 

session  of  another  for  the  purposes  of  repair,  Louisiana.  —  Steppe  v.  Alter,  48  La.  Ann. 

the  owner  may  be  liable  for  injuries  due  to  the  363.  55  Am.  St.  Rep.  281. 

falling  of  a  defective  wall.    Knoop  v.  Alter,  Massachusetts.  —  Boston  v.  Coon,  175  Mass. 

47  La.  Ann.  570.    See  also  Steppe  v.  Alter,  48  283. 

La.  Ann.  363,  55  Am.  St.  Rep.  281;  and  the  Ohio.  —  King  v.  Herb,  9  Ohio  Cir.  Dec.  797, 

title  Independent  Contractors,  vol.  16,  p.  205.  18  Ohio  Cir.  Ct.  41. 

If  the  Owner  of  a  House  Is  Bound  to  Repair  It,  Injuries  from  Falling  Walls.  —  Steppe  v.  Alter, 

he,  and  not  the  occupier,  is  liable  to  an  action  48  La.  Ann.  363,  55  Am.  St.  Rep.  281;  Dixon 

for  an  injury  sustained  by  a  stranger  from  the  v.  Wachenheimer,  6  Ohio  Cir.  Dec.  380,  9 

want  of  repair.    Payne  v.  Rogers,  2  H.  Bl.  Ohio  Cir.  Ct.  401,  3  Ohio  Dec.  1. 

349.    But  see  the  title  Landlord  and  Tenant,  Obstruction  in  Street.  —  Rommeney  v.  New 

vol.  18,  p.  241.  York,  49  N.  Y.  App.  Div.  64. 

3.  Illustrations  —  Advertising\Pleasttre  Resort.  Contract  Limiting  Liability.  —  A  passenger  on 

—  Knottnerus  v.  North  Park  St.  R.  Co.,  93  a  steamboat  disembarking  at  a  wharf  on  prem- 
Mich.  348.  ises  in  possession  of  the  defendants,  who  are 

Permitting  Exhibition  of  Fireworks. —  Waixel  engaged  in  blasting,  is  not  prevented  from  re- 

v.  Harrison,  37  111.  App.  323.  covering  for  negligence  in  the  prosecution  of  the 

Independent  Contractors.  —  See  the  title  Inde-  work  by  an  agreement  between  the  defendants 

pendent  Contractors,  vol.  16,  p.  186.  and  the  proprietors  of  the  boat  that  the  latter 

4.  Clapp  v.  La  Grill,  103  Tenn.  164.  might  use  the  wharf  only  at  their  own  peril. 

5.  Extent  of  Duty.  —  Corby  v.  Hill,  4  C.  B.  Smith  v.  Day,  (C.  C.  A.)  roo  Fed.  Rep.  244. 
N.  S.  556,  93  E.  C.  L.  512,  27  L.  J.  C.  PI.  318;  7.  See  as  supporting  inferentially  or  directly 
Boston  Beef  Packing  Co.  u.  Stevens,  12  Fed.  the  position  of  the  text: 

Rep.  279;  Watson  v.  Oxanna  Land  Co.,  92  Ala.  England.  —  Barnes  v.  Ward,  2  C.  &  K.  661, 

320;  Bohrer  v.  Dienhart  Harness  Co.,  19  Ind.  61  E.  C.  L.  66r,  9  C.  B.  392,  67  E.  C.  L.  392, 

App.  489;  Rosenfield  v.  Arrol,  44  Minn.  395;  14  Jur.  334;  Corby  v.  Hill,  4  C.  B.  N.  S.  556, 

Kelly  v.  Cohoes  Knitting  Co.,  8  N.  Y.  App.  93  E.  C.  L.  556,  4  Jur.  N.  S.  512,  27  L.  J.  C. 

Div.  156.  PL  318;  Wettor  v.  Dunk,  4  F.  &  F.  298;  Payne 

6.  England.  —  Marney  v.  Scott,  68  L.  J.  Q.  v.  Rogers,  2  H.  Bl.  349;  Bartlett  v.  Baker,  3 
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is  not  meant  that  a  party  may  not  be  liable  for  injuries  caused  by  the  defective 
construction  of  a  tiling  after  it  has  passed  into  other  hands,  although  such  view 
seems  to  have  support  in  the  language  of  some  cases.1  If  a  party  is  at  any 
time  brought  into  such  relations  with  premises,  articles,  or  things  that  his 
conduct  or  connection  therewith  may  probably  and  approximately  cause  injury 
to  others,  though  at  some  future  period,  and  after  such  connection  has  ceased, 
a  duty  arises  that  he  shall  employ  reasonable  care  and  skill  to  avoid  such 
consccpiences,  a  breach  of  which  is  negligence.3  As  a  matter  of  course,  how- 
ever, where  one  has  no  right  or  authority  to  perform  a  particular  act,  there  is 
no  duty  to  perform  it,  and  one  is  not  liable  in  law  for  its  nonperformance.3 
And  where  the  duty  is  of  a  nature  which  a  subsequent  grantee  or  transferee 
of  property  can  perform,  and  it  is,  under  the  circumstances,  fair  to  assume  that 
it  will  be  performed,  the  duty  will  pass  to  the  later  proprietor  to  the  exclusion 
of  his  predecessor.4    But  a  party  who  acquires  premises,  articles,  or  appliances 


H.  &  C.  153,  34  L.  J.  Exch.  8;  Marney  v.  Scott, 
68  L.  J.  Q.  B.  736.  (1899)  1  Q-  B-  986,  47  W.  R. 
666;  Hadley  v.  Taylor,  11  Jur.  N.  S.  979,  14 
W.  R.  59,  13  L.  T.  N.  S.  368;  Walworth  v. 
Barton,  8  W.  R.  190. 

Canada.  —  Ferrier  v.  Trepannier,  24  Can. 
Sup.  Ct.  86. 

United  States.  —  Smith  v.  Day,  (C.  C.  A.)  100 
Fed.  Rep.  244. 

Alabama.  —  Walson  v.  Oxanna  Land  Co.,  92 
Ala.  320. 

Arkansas.  —  Martin  v.  St.  Louis,  etc.,  R. 
Co.,  55  Ark.  510. 

California.  —  Cotter  v.  Lindgren,  106  Cal. 
602,  46  Am.  St.  Rep.  255. 

Colorado.  —  Denver  v.  Soloman,  2  Colo.  App. 
534- 

Illinois.  —  Empire  Laundry  Machinery  Co. 
v.  Brady,  164  111.  58;  Burt  v.  Wrigley,  43  111. 
App.  367. 

Indiana.  —  Daugherty  v.  Herzog,  145  Ind. 
255;  Bohrer  v.  Dienhart  Harness  Co.,  19  Ind. 
App.  489. 

Louisiana. — Steppe  v.  Alter,  48  La.  Ann. 
363,  55  Am.  St.  Rep.  281;  Knoop  v.  Alter,  47 
La.  Ann.  570. 

Maryland.  —  Condon  v.  Sprigg,  78  Md.  330. 

Massachusetts.  —  Baker  v.  Tibbetts,  162 
Mass.  468;  Smith  v.  Paul  Boyton  Co.,  176 
Mass.  217. 

Michigan.  —  Davis  v.  Michigan  Bell  Tele- 
phone Co.,  61  Mich.  307;  Knottnerus  v.  North 
Park  St.  R.  Co.,  93  Mich.  348. 

Minnesota.  —  Rosenfield  v.  Arrol,  44  Minn. 
395;  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  313. 

New  York.  —  Holland  v.  New  York,  16  Daly 
(N.  Y.)  124;  Kelly  v.  Cohoes  Knitting  Co.,  8 
N.  Y.  App.  Div.  156;  Rommeneyz'.  New  York, 
49  N.  Y.  App.  Div.  64;  Dunn  v.  Ballantyne,  5 
N.  Y.  App.  Div.  483;  Swan  v.  Jackson,  55 
Hun  (N.  Y.)  194;  Hulse  v.  New  York,  etc.,  R. 
Co.,  71  Hun  (N.  Y.)  40;  Butler  v.  Townsend, 
84  Hun  (N.  Y.)  too. 

North  Carolina.  —  Thorp  v.  Minor,  109  N. 
Car.  152. 

Ohio .  —  Dixon  z.  Wachenheimer,  6  Ohio  Cir. 
Dec.  380,  9  Ohio  Cir.  Ct.  401;  King  v.  Herb, 
9  Ohio  Cir.  Dec.  797,  18  Ohio  Cir.  Ct.  41 ;  Toledo 
Real  Estate,  etc.,  Co.  v.  Putney,  10  Ohio  Cir. 
Dec.  698. 

Pennsylvania.  —  First  Presb.  Congregation 
v.  Smith,  163  Pa.  St.  561,  43  Am.  St.  Rep.  808; 
Palmore  v.  Morris,  182  Pa.  St.  82,  61  Am.  St. 
Rep.  693;  Eisenbrey  v.  Pennsylvania  Co.,  27 


W.  N.  C.  (Pa.)  560;  Jessup  v.  Sloneker,  142 
Pa.  St.  527. 

As  a  General  Rule,  it  has  been  said,  where 
jurisdiction  over  the  premises  or  thing  in  ques- 
tion has  passed  from  a  party,  no  duty  is  owing 
to  prevent  injuries  to  others  thereon  or  in  con- 
nection with  the  use  thereof.  Hulse  v.  New 
York,  etc.,  R.  Co.,  71  Hun  (N.  Y.)  40. 

Donor  of  Chattel.  —  A  donor  of  a  chattel  is  not 
liable  for  negligence  of  the  donee,  who,  in 
carrying  the  article  away  from  the  donor's 
warehouse,  injures  a  person  passing  in  the 
street.    Walworth  v.  Barton,  8  W.  R.  igo. 

Defect  of  Title.  —  The  liability  of  a  party  for 
injuries  suffered  through  the  plaintiff's  con- 
tact with  certain  articles  over  which  the  former 
exercised  control  s  not  relieved  by  a  defect  in 
his  title  to  them.  Baker  v.  Tibbetts,  162 
Mass.  468. 

1.  Doctrine  of  No  Liability  Without  Title. — 

A  stranger  cannot,  it  has  been  held,  recover 
from  the  builder  or  manufacturer  damages 
resulting  from  the  defective  construction  or 
preparation  of  any  edifice,  structure,  or  article 
after  the  title  thereto  has  changed  and  the 
structure  or  article  has  passed  from  his  do- 
minion, possession,  and  control.  Swan  v. 
Jackson,  55  Hun  (N.  Y.)  194. 

2.  Heaven  v.  Pender,  11  Q.  B.  D.  503;  Em- 
pire Laundry  Machin  ery  Co.  v.  Brady,  164  111. 
58;  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  331 ; 
Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  Coughtry  v.  Globe  Woolen  Co.,  56 
N.  Y.  124,  15  Am.  Rep.  387;  Devlin  v.  Smith, 
89  N.  Y.  470,  42  Am.  Rep.  311;  Dunn  v.  Bal- 
lantyne, 5  N.  Y.  App.  Div.  483. 

Duty  Between  Lender  and  Borrower  of  Chattel. 
—  See  the  title  Loans,  vol.  ig,  p.  466. 

3.  No  Right  —  No  Duty.  —  Palmore  v.  Morris, 
182  Pa.  St.  82,  61  Am.  St.  Rep.  693. 

4.  Palmore  v.  Morris,  182  Pa.  St.  82,  61  Am. 
St.  Rep.  693;  Watson  v.  Oxanna  Land  Co.,  92 
Ala.  320. 

Conveyance  Without  Acceptance  by  Grantee  — 
Reconveyance,  etc.  —  Condon  v.  Sprigg,  78  Md. 
33°- 

Donor  of  Land.  —  Where  a  person  who  had 
given  a  lot  of  land  to  his  daughter  was  having 
a  house  built  thereon  for  her  under  his  per- 
sonal supervision,  he  was  held  to  be  liable  for 
injuries  to  passengers  in  the  street  caused  by 
the  negligence  of  his  employees  in  leaving  a 
hole  in  the  sidewalk.  Burt  v.  Wrigley,  43  111. 
App.  367. 
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Person  to  Whom  Duty  Due. 


NEGLIGENCE. 


In  General. 


is  not  liable  for  injuries  with  which  he  had  no  connection,  due  to  the  negli- 
gence of  his  vendors  and  sustained  before  the  change  of  ownership  in  the 
property.1 

VII.  Person  to  Whom  Duty  Due  —  1.  In  General.  —  Many  cases  lay  down 
in  terms  the  rule  that  in  addition  to  a  showing  that  the  defendant  owed  a 
duty,  the  plaintiff  must  establish  that  he  is  a  person  towards  whom  such  duty 
was  owing.2 

1.  Alexandria  Min.,  etc.,  Co.  v.  Painter,  I 
Ind.  Anp.  587.", 

2.  Person  to  Whom  Duty  Due  —  England. — 
Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731,  97  E.  C. 
L.  731;  Pickard  v.  Smith,  10  C.  B.  N.  S.  470, 
100  E.  C.  L.  470,  4  L.  T.  N.  S.  470;  Barnes  v. 
War  J,  2  C.  &  K.  661.  61  E.  C.  L.  661,  9  C.  B. 
392,  67  E.  C.  L.  392,  14  Jur.  334;  Ferguson  v. 
Kinnoull,  9  CI.  &  F.  289;  Chapman  v.  Roth- 
well,  El.  Bl.  &  El.  168,  96  E.  C.  L.  168,  4  Jur. 
N.  S.  1180,  27  L.  J.  Q.  B.  315;  Southcoie  v. 
Stanley,  1  H.  &  N.  247,  25  I..  J.  Exch.  339; 
Indermaur  v.  Dames,  1  H.  &  R.  243,  L.  R.  I 

C.  P.  274,  12  Jur.  N.  S.  432,  35  L.  J.  C.  PI. 
184,  14  W.  R.  586,  14  L.  T.  N.  S.  484,  affirmed 
36  L.  J.  C  PI.  181,  L.  R.  2  C.  P.  311,  15  W. 
R.  434,  16  L.  T.  N.  S.  293;  Stone  v.  Jackson, 
32  Eng.  L.  &  Eq.  349;  Francis  v.  Cockrell,  39 
L.  J.  Q.  B.  113,  L.  R.  5  Q-  B.  184,  18  W.  R. 
663,  21  L.  T.  N.  S.  203,  affirmed  L.  R.  5  Q-  B. 
501.  39  L.  J.  Q.  B.  291.  18  W.  R.  1205,  23  L.  T. 
N.  S.  466;  Marney  v.  Scott,  68  L.  J.  Q.  B.  736, 
CiSgy)  1  Q.  B.  986,  47  W.  R.  666;  Mangan  v. 
Atterton,  L.  R.  1  Exch.  239;  Holmes  v.  North 
Eastern  R.  Co.,  L.  R.  6  Exch.  123,  40  L.  J. 
F.Keh.  I2t,  24  L.  T.  N.  S.  6g;  Heaven  v.  Pen- 
ler,  11  Q.  B.  D.  503;  Elliott  v.  Hall,  15  Q.  B. 

D.  315;  Le  Lievre  v.  Gould,  4  Reports  274, 
(1893)  1  Q.  B.  491;  Axford  v.  Prior,  14  W.  R. 
611. 

Canada.  —  Rogers  v.  Tcronto  Public  School 
Board,  27  Can.  Sup.  Ct.  448;  Grand  Trunk  R. 
Co.  Anderson,  28  Can.  Sup.  Ct.  541;  Rob- 
erts v.  Hawkins,  29  Can.  Sup.  Ct.  218. 

United  States.  —  Berlin  Mills  Co.  v.  Croteau, 
(C.  C.  A.)  88  Fed.  Rep.  860;  Morgan  v.  Penn- 
sylvania R.  Co.,  19  Blatchf.  (U.  S.)  239. 

Alabama.  —  West  v.  Thomas,  97  Ala.  622. 

California.  —  Peters  v.  Bowman,  115  Cal. 
345,  56  Am.  St.  Rep.  106. 

Connecticut.  —  Nolan  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  461. 

Georgia.  —  Kohn  v.  Lovett,  44  Ga.  251;  At- 
lanta, etc.,  R.  Co.  v.  Gravitt,  93  Ga.  400;  Hut- 
son  v.  King,  95  Ga.  271;  Smith  v.  Clarke 
Hardware  Co.,  100  Ga.  163. 

Illinois. — Gibson  v.  Leonard,  37  III.  App. 
344;  Jansen  v.  Siddal.  41  III.  App.  279;  Elliott 
v.  Carlson,  54  111.  App.  470;  Conlon  v.  Bailey, 
58  111.  App.  261;  Mueller  v.  Schwecht,  62  III. 
App.  622;  Gross  v.  South  Chicago  City  R.  Co., 
73  III.  App.  217;  Hart  v.  Washington  Park 
Club,  157  III.  13,  48  Am.  St.  Rep.  298. 

Indiana.  —  Lary  v.  Cleveland,  etc.,  R.  Co., 
78  Ind.  323:  Evansville,  etc.,  R.  Co.  v.  Griffin, 
100  Ind.  221;  Louisville  etc.,  R.  Co.  v.  Tread- 
way,  143  Ind.  700;  Cleveland,  etc.,  R.  Co.  v. 
Adair,  12  Ind.  App.  586:  Woodruff  v.  Bowen, 
136  Ind.  431;  South  Bend  Iron  Works  v. 
Larger,  11  Ind.  App.  367;  Lake  Erie,  etc.,  R. 
Co.  v.  Maus,  22  Ind.  App.  36. 

Kentucky.  —  Kentucky  Cent.  R.  Co.  v.  Gas- 
tineau,  83  Ky.  119;  Louisville,  etc.,  R.  Co.  v. 


Hurt,  (Ky.  1890)  13  S.  W.  Rep.  275;  Lackat  z. 
Lutz,  94  Ky.  287. 

Louisiana.  —  Burbank  v.  Illinois  Cent.  R. 
Co.,  42  La.  Ann.  1156;  O'Connor  v.  Illinois 
Cent.  R.  Co.,  44  La.  Ann.  339. 

Maryland.  ■ —  Flynn  v.  Canton  Co.,  40  Md. 
312,  17  Am.  Rep.  603;  Baltimore,  etc.,  R.  Co. 
v.  Stale,  62  Md.  479,  50  Am.  Rep.  233. 

Massachusetts.  —  Severy  v.  Nickerson,  120 
Mass.  306,  21  Am.  Rep.  514;  O'Callaghan  v. 
Cronan,  121  Mass.  114;  Morrissey  v.  Eastern 
R.  Co.,  126  Mass.  377,  30  Am.  Rep.  686;  Galli- 
gan  v.  Metacome  Mfg.  Co.,  143  Mass.  527;  Mc- 
Eachern  v.  Boston,  etc.,  R.  Co.,  150  Mass.  515; 
Daniels  v.  New  York,  etc.,  R.  Co.,  154  Mass. 
349,  26  Am.  St.  Rep.  253;  Gay  v.  Essex  Elec- 
tric St.  R.  Co.,  159  Mass.  238,  38  Am.  St.  Rep. 
415;  Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  10 
Allen  (Mass.)  368,  87  Am.  Dec.  644;  Zoebisch 
v.  Tarbell,  10  Alien  (Mass.)  385,  87  Am.  Dec. 
660;  Kirby  v.  Boylston  Market  Assoc.,  14 
Gray  (Mass.)  249,  74  Am.  Dec.  682;  Tourtellot 
v.  Rosebrook,  11  Met.  (Mass.)46o;  Stevens  v. 
Nichols,  155  Mass.  472;  Shea  v.  Gurney,  163 
Mass.  184,  47  Am.  St.  Rep.  446;  Grindley  v. 
McKechnie,  163  Mass.  494;  McCarvell  v.  Saw- 
yer, 173  Mass.  540,  73  Am.  St.  Rep.  318. 

Michigan.  —  Hargreaves  v.  Deacon,  25  Mich. 
1;  Flint,  etc.,  R.  Co.  v.  Stark,  38  Mich.  714; 
Taylor  v.  Lake  Shore,  etc.,  R.  Co.,  45  Mich. 
74,  40  Am.  Rep.  457;  Herrick  v.  Wixom,  121 
Mich.  384. 

Minnesota.  —  Slendal  v.  Boyd,  73  Minn.  53; 
Hamilton  v.  Minneapolis  Desk  Mfg.  Co.,  78 
Minn.  3. 

Missouri.  —  Eisenberg  v.  Missouri  Pac.  R. 
Co.,  33  Mo.  App.  85. 

New  Hampshire.  —  Buch  v.  Amory  Mfg. 
Co.,  6g  N.  H.  257,  76  Am.  St.  Rep.  163;  Leav- 
itt  v.  Mudge  Shoe  Co.,  69  N.  H.  597. 

New  Jersey.  —  Kahl  v.  Love,  37  N.  J.  L.  5; 
Fitzpatrick  v.  Cumberland  Glass  Mfg.  Co.,  61 
N.  J.  L.  378;  Delaware,  etc.,  R.  Co.  v.  Reich, 
61  N.  J.  L.  635,  68  Am.  St.  Rep.  727;  Taylor 
v.  Hadrlonfield,  etc..  Turnpike  Co.,  (N.  J. 
1900)  46  Atl.  Rep.  707. 

New  York.  —  Sutton  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  243;  Rich  v.  New  York 
Cent.,  etc.,  R.  Co.,  87  N.  Y.  382;  Larmore  v. 
Crown  Point  Iron  Co.,  101  N.  Y.  391,  54  Am. 
Rep.  718;  Miller  v.  Woodhead,  104  N.  Y.  471; 
Flanagan  v.  Atlantic  Alcatraz  Asphalt  Co.,  37 
N.  Y.  App.  Div.  476;  Kelly  v.  Smith,  29  N.  Y. 
App.  Div.  346;  Baker  v  Byrne,  58  Barb.  (N. 
Y.)  438;  Bush  v.  Brainard,  i  Cow.  (N.  Y.)  78. 
13  Am.  Dec.  513;  Newdoll  v.  Young,  80  Hun 
(N.  Y.)  364;  Castoriano  v.  Miller,  (Buffalo 
Super.  Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  254; 
Mahan  v.  Brown,  13  Wend.  (N.  Y.)  261,  28 
Am.  Dec.  461. 

Ohio.  —  Kerwhacker  v.  Cleveland,  etc.,  R. 
Co.,  3  Ohio  St.  188,  62  Am.  Dec.  246;  Pitts- 
burgh, etc.,  R.  Co.  v.  Bingham,  29  Ohio  St. 
469  Volume  XXI. 


Penou  to  Whom  Duty  Duo. 


NEGLIGENCE.      General  Duty  Not  to  Injure  Othert. 


Where  a  Duty  towards  Particular  Persons  or  Classes  is  created  by  statute  or  ordinance, 

an  action  will  lie  in  favor  of  any  one  to  whom  such  duty  is  due,  if  damnified 
by  a  breach.1  It  is  not,  however,  enough  to  show  that  the  defendant  neg- 
lect oil  a  duty  imposed  by  statute  and  that  the  plaintiff  would  not  have  been 
injured  if  the  duty  had  been  performed.  The  latter  must  also  show  that  the 
duty  was  imposed  for  his  benefit,  or  was  one  which  the  defendant  owed  to  him 
for  his  security  from  the  injury.2 

2.  General  Duty  Not  to  Injure  Others.  —  It  is,  however,  a  general  rule  of  law 
that  .1  party  should  not  so  conduct  himself,  or  use  or  employ  his  own  property, 
as  to  be  likely  to  injure  others  ;  3  or,  as  the  doctrine  is  expressed  in  a  frequently 
cited  case,  whenever  one  person  is  placed  in  such  a  position  with  regard  to 
another  that  it  is  obvious  that  if  the  former  does  not  use  ordinary  care  and 
skill  in  his  own  conduct  he  will  cause  danger  of  injury  to  the  person  or  prop- 
erty of  the  latter,  a  duty  arises  to  use  ordinary  care  and  skill  to  avoid  such 
danger.4 

364.  23  Am.  Rep.  751;  Bailey  v.  Northwestern 
Ohio  Natural  Gas  Co.,  2  Ohio  Cir.  Dec.  656,  4 
Ohio  Cir.  Ct.  471;  Ferguson  v.  Miami  Powder 
Co.,  6  Ohio  Cir.  Dec.  408,  9  Ohio  Cir.  Ct.  445, 
3  Ohio  Dec.  65;  Smith  v.  Newark  Ice,  etc., 
Co.,  8  Ohio  Dec.  283;  Murphy  v.  Dayton,  8 
Ohio  Dec.  354;  Vandyke  v.  Cincinnati,  1  Dis- 
ney (Ohio)  532. 

Pennsylvania.  —  Com.  v.  Westfield,  11  Pa. 
Co.  Ct.  381;  Warner  v.  Railroad  Co.,  6  Phila. 
(Pa.)  537,  25  Leg.  Int.  (Pa.)  52;  Keegan  v. 
Luzerne  County,  8  Kulp  (Pa.)  160;  Feehan  v. 
Dobson,  44  W.  N.  C.  (Pa.)  65;  Brady  v.  Pretty- 
man,  193  Pa.  St.  628. 

Rhode  Island  —  Heeney  v.  Sprague,  11  R. 
I.  456,  23  Am.  Rep.  502;  Beehler  z.  Daniels, 
18  R.  I.  563,  49  Am.  St.  Rep.  790. 

Tennessee.  —  Cooper  v.  Overton,  102  Tenn. 
211.  73  Am  St.  Rep.  864. 

Texas.  —  Galveston  City  R.  Co.  Hewitt, 
67  Tex.  473,  60  Am.  Rep.  32;  Galveston  Land, 
etc.  Co.  v.  Levy,  10  Tex.  Civ.  App.  104;  Mis- 
souri, etc.,  R.  Co.  v.  Dobbins,  (Tex.  Civ.  App. 
1896)40  S.  W.  Rep.  861;  Dobbins  v.  Missouri, 
etc.,  R.  Co.,  91  Tex.  60. 

Vermont.  —  Brehmer  v.  Lyman,  71  Vt.  98. 

West  Virginia.  —  Ritz  v.  Wheeling,  45  W. 
Va.  262. 

Wisconsin.  —  Cole  v.  McKey,  66  Wis.  500, 
57  Am.  Rep.  293;  Zierr.an  v.  Kieckhefer  Mfg. 
Co.,  90  Wis.  497;  Peake  v.  Buell,  90  Wis.  508, 
48  Am.  St.  Rep.  946. 

1.  Couch  v.  Steel,  3  El.  &  Bl.  402,  77  E.  C. 
L.  402;  Bluedorn  v.  Missouri  Pac.  R.  Co.,  108 
Mo.  439,  32  Am.  St.  Rep.  615;  Pauley  v.  Steam 
Gauge,  etc.,  Co.,  131  N.  Y.  90;  O'Donnell  v. 
Providence,  etc.,  R.  Co.,  6  R.  I.  211;  Smith  v. 
Tripp,  13  R.  I.  152;  Queen  v.  Dayton  Coal, 
etc.,  Co.,  95  Tenn.  458,  49  Am.  St.  Rep.  935. 
See  further,  infra,  this  title,  Violation  of  Statute 
or  Ordinance. 

2.  0*Donne!l  v.  Providence,  etc.,  R.  Co.,  6 
R.  I.  211;  Smith  v.  Tripp,  13  R.  I.  152. 

3.  General  Duty  Not  to  Injure  Others  —  Eng- 
land. —  Trower  v  Chadvvick,  3  Bing.  N.  Cas. 
334,  32  E.  C.  L,  142,  3  Scott  699,  2  Hodges  267; 
Proctor  v.  Harris,  4  C.  St  P.  337,  19  E.  C.  L.  411. 

United  States.  —  Smith  v.   Baker,  20  Fed. 
Rep.  709. 

Alabama. —  Mayer  v.  Thompson-Hutchison 
Bldg.  Co.,  104  Ala.  611,  53  Am.  St.  Rep.  88. 

California.  —  O'Callaghan  v.  Bode,  84  Cal. 
489. 


Georgia.  —  Smith  v.  Clarke  Hardware  Co., 
100  Ga.  163. 

Louisiana.  —  Mahan  v.  Everett,  50  La.  Ann. 
1 162. 

Maine.  —  Noyes  v.  Shepherd,  30  Me.  173, 
50  Am.  Dec.  625;  Hill  v.  Portland,  etc.,  R. 
Co.,  55  Me.  439,  92  Am.  Dec.  601. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Kerr,  25  Md.  521;  Murray  v.  McShane,  52  Md. 
217,  36  Am.  Rep.  367. 

Massachusetts.  —  Cork  v.  Blossom,  162  Mass. 
330,  44  Am.  St.  Rep.  362. 

Michigan.  —  Engel  v.  Smith,  82  Mich.  1,  21 
Am.  St.  Rep.  549. 

Missouri.  —  Benjamin  v.  Metropolitan  St. 
R.  Co.,  133  Mo.  274. 

New  Jersey.  —  Weller  v.  McCormick,  52  N. 
J.  L.  470. 

New  York.  —  Hay  v.  Cohoes  Co.,  2  N.  Y. 
159,  51  Am.  Dec.  279;  Mullen  v.  St.  John,  57 
N.  Y.  567,  15  Am.  Rep.  530;  Citron  v.  Bayley. 
36  N.  Y.  App.  Div.  130;  Reynolds  v.  Starin,  50 
N.  Y.  App.  Div.  535. 

North  Carolina.  —  Gates  v.  Latta,  117  N. 
Car.  189. 

Ohio.  —  Defiance  Water  Co.  v.  Olinger,  54 
Ohio  St.  532. 

Oregon.  —  Ahern  ^.Oregon  Telephone,  etc., 
Co.,  24  Oregon  276. 

Texas.  —  Rigdon  v.  Temple  Water  Works 
Co.,  u  Tex.  Civ.  App.  542. 

Wisconsin.  —  Zieman  v.  Kieckhefer  Ele- 
vator Mfg.  Co.,  90  Wis.  497. 

Mere  Interference  with  Convenience  of  Another. 
—  But  it  has  been  held  that  the  mere  doing  of 
an  act  by  a  proprietor  on  his  own  land  which 
interferes  with  the  convenient  use  of  his  neigh- 
bor's land  is  not  sufficient  to  give  the  latter 
a  right  of  action  for  negligence.  Gregory  v. 
Lavton,  36  S.  Car.  93,  31  Am.  St.  Rep.  857. 

Person  with  Contagious  Disease  Mingling 
with  Fellows.  —  A  person  will  be  liable  if  with 
knowledge  that  he  has  a  contagious  disease  he 
mingles  with  others  who  thereby  contract  an 
illness.    Smith  v.  Baker,  20  Fed.  Rep.  709. 

Where  Two  Persons  Are  Hunting  it  is  the  duty 
of  each  so  to  carry  his  gun  that  in  the  event 
of  accidental  discharge  the  other  will  not  be 
injured.  Winans  v.  Randolph,  169  Pa.  St. 
606. 

4.  Leading  Case.  —  Heaven  v.  Pender,  11  Q. 

B.  D.  503. 

Maxim.  —  The  rule  above  announced  finds 
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3.  Rule  of  Duty  to  Person  Injured  and  General  Duty  to  All  Persons  Considered 
and  Contrasted.  —  It  seems  very  clear  that  the  doctrine  of  duty  to  the  particular 
person  injured,  on  which  so  many  cases  lay  stress,  is,  in  fact,  only  an  appli- 
cation of  the  general  rule  of  natural  and  proximate  cause  hereinafter  con- 
sidered.1 That  is  to  say,  the  duty,  the  breach  of  which  is  negligence,  is  to 
refrain  from  doing  that  which  will  likely  cause  injury  to  others,  or  to  do  that 
which,  in  the  circumstances,  reasonable  prudence  requires.  An  act  or  omis- 
sion from  which  injurious  consequences  could  not,  in  a  sense,  have  been  fore- 
seen is  not  negligence.  If,  therefore,  for  example,  a  party  invites  others  on 
his  premises,  he  will  be  held  to  contemplate  their  presence  there,  and  to  know 
that  dangerous  conditions  or  appliances  will  likely  produce  injuries.  A  duty 
arises,  accordingly,  that  the  premises  shall  be  reasonably  safe  for  the  purposes 
intended.  Where  the  use  of  premises  is  not  contemplated,  as  in  the  case  of 
trespassers,  the  proprietor  is  not,  as  a  rule,  negligent  in  failing  to  maintain 
the  premises  in  a  safe  condition,  for  the  simple  reason  that  injury  to  others  is 
not  reasonably  to  be  anticipated.  That  this  is  the  controlling  principle  is 
further  evidenced  by  numerous  cases  wherein  an  owner  of  premises  has  been 
held  liable  to  trespassers,  where  either  their  presence  thereupon  was  known 
or  should  have  been  anticipated.  It  seems  misleading  in  the  extreme  to  state 
that  no  duty  is  owing  to  trespassers,  or  licensees,  or  persons  not  on  the  prem- 
ises by  invitation,  express  or  implied.  No  duty  is  owing  only  where  injuries 
should  not  reasonably  have  been  apprehended.  The  cases,  however,  for  the 
most  part,  discuss  the  question  with  reference  to  the  duty  owing  to  persons  in 
particular  situations  with  reference  to  the  property  or  premises  on  which  the 
injuries  occurred,  rather  than  their  situation  with  reference  to  the  likelihood 
of  injuries  within  the  range  of  contemplation  of  the  party  sought  to  be  charged 
with  liability  therefor.  This  appears  to  be  confusing  and  conducive  to  con- 
flict, but  it  is  necessary  at  the  present  time,  in  any  practical  presentation  of 
the  subject,  to  follow  the  classification  so  long  established  and  adhered  to. 

4.  Persons  on  Premises  by  Invitation  —  a.  In  General.  —  All  the  authorities 
agree  that  it  is  incumbent  upon  the  owner  of  premises  upon  which  persons 
come  by  invitation,  express  or  implied,  to  maintain  such  premises  in  a  reason- 
ably safe  condition  for  the  contemplated  uses  thereof  and  the  purposes  for 
which  the  invitation  was  extended.2  But  though  a  person  may  be  on  a  par- 
expression  in  the  maxim,  Sic  utere  tuo  utalienum  pare  Southcote  v.  Stanley,  I  H.  &  N.  247, 
non  la>das.  See  Broom's  Leg.  Max.  (8th  ed.)  doubted  in  Walling  v.  Oasiler,  L.  R.6Exch.  77. 
365  et  sea.  Canada.  —  Calhoun  v.  Windsor  Hotel  Co.,  4 

Eule  Applicable  to  Corporations. — "  The  great  Quebec  Super.  Ct.  471 ;  Carroll  v.  Freeman,  23 
ma.x\m  o(  sic  utere  tuo  applies  to  corporations  Ont.  283;  Rogers  v.  Toronto  Public  School 
as  to  individuals."    Hill  v.  Portland,  etc.,  R.      Board,  23  Ont.  App.  597. 

Co.,  55  Me.  438,  92  Am.  Dec.  601.  United  Stales.  —  Bennett  v.  Louisville,  etc., 

Unlawfulness  of  Act  Complained  of.  —  Where      R.  Co.,  102  U.  S.  577. 
the  unavoidable  consequence  of  an  act  done  by         Alabama.  —  West  v.  Thomas,  97  Ala.  622. 
a  person  on  his  own  land  is  to  injure  his  neigh-         California.  —  O'Callaghan  v.  Bode,  84  Cal. 
bor,  an  action  lies  for  such  injury  although  489. 

the  act  complained  of  is  not  per  se  unlawful.  Illinois.  —  Siddall  v.  Jansen,  168  111.  43; 
Peters  v.  Devinney,  6  U.  C.  C.  P.  389.  John  Spry  LumberCo.  v.  Duggan,  So  111.  App. 

And  although  the  act  done  is  lawful,  reason-  394;  Hart  v.  Washington  Park  Club,  157  111. 
able  care  must  be  exercised  in  its  performance      13,  48  Am.  St.  Rep.  298. 

to  prevent  injury  to  otheis.  Goff  v.  Akers,  (X.  Indiana.  —  Evansville,  etc.,  R.  Co.  v.  Griffin, 
Y.  Super.  Ct.  Gen.  T.)  1  Misc.  (N.  Y.)  468.  ico  Ind.  221 ;  Howe  v.  Ohmart,  7  Ind.  App.  32. 

1.  See  infra,  this  title,  Proximate  Cause —  Kansas.  —  Mastin  v.  Levagood,  47  Kan.  764. 
Natural  Consequences.  Maine.  —  Foren  v.  Rodick,  90  Me.  27C. 

2.  Persons  on  Premises  by  Invitation  —  General  Massachusetts.  —  Holmes  -/.  Drew,  151  Mass. 
Eule  —  England.  —  Heaven  v.  Pender,  11  Q.  578;  Baker  v.  Tibbetts.  162  Mass.  468;  Elliott 
B.  D.  503;  Chapman  v.  Rothwell,  EI.  Bl.  &  v.  Pray.  10  Allen  (Mass.)  378,  87  Am.  Dec. 
El.  168.  96  E.  C.  L.  168,  4  Jur.  N.  S.  1180;  In-  653. 

dermaur  v.  Dames,  1  H.  &  R.  243,  L.  R.  1  C.  Michigan.  —  Brezeez>.  Powers,  80  Mich.  172; 
P.  274,  12  Jur.  N.  S.  432,  affirmed  L.  R.  2  C.  P.  Engel  v.  Smith,  82  Mich.  1,  21  Am.  St.  Rep. 
311;  Anderson  v.  Coutts,  58  J.  P.  369;  Marney  549. 

v.  Scott,  (1899)  1  Q.  B.  986;  Holmes  v.  North  Mississippi.  —  Lepnick  v.  Gaddis,  72  Miss. 
Eastern  R.  Co.,  L.  R.  6  Exch.  123.    But  com-  200. 
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ticular  portion  of  the  premises  by  invitation,  yet  if  he  ventures  upon  another 
part  thereof  in  spite  of  a  warning  not  to  do  so,  and  thereby  falls  over  a  preci- 
pice, the  proprietor  of  the  premises  is  not  liable  for  a  failure  to  maintain  bar- 
riers to  prevent  such  occurrences.1  And  though  a  party  is  on  the  defendant's 
premises  by  invitation  and  so  has  a  duty  owing  to  him  by  the  defendant,  the 
latter  will  wot  be  deemed  negligent  in  failing  to  provide  against  circumstances 
which  could  not  have  been  foreseen.* 

Question  for  Jury.  — -  The  question  whether  the  plaintiff  was  on  the  defendant's 
premises  by  invitation,  express  or  implied,  is  in  general  one  of  fact  for  the 
jury.3 

Public  Resorts  and  Places  of  Amusement.  —  The  proprietors  of 
public  resorts  and  places  of  amusement  owe  a  duty  to  exercise  reasonable  care 
for  the  safety  of  those  rightfully  upon  the  premises;  and  in  such  cases,  rea- 
sonable care  for  the  prevention  of  injuries  requires  a  very  high  degree  of  fore- 
sight and  vigilance.4 

5.  Trespassers  —  a.  In  General.  —  A  number  of  cases  lay  down  the  rule 
that  an  owner  of  premises  owes  no  duty  with  reference  to  the  safety  or 
immunity  from  injuries  of  trespassers  thereon.5    Other  authorities  declare 

New  Jersey.  —  Klapproth  v.  Baltic  Pier,  etc., 
Co.,  (N.  J.  1899)  43  At!.  Rep.  981. 

New  York.  —  Krey  v.  Schlussner,  (Supm. 
Ct.  Gen.  T.)  16  N.  Y.  Supp.  695;  Wilson  v. 
Olano,  28  N.  Y.  App.  Div.  448;  Miller  v.  Brew- 
ster, 32  N.  Y.  App.  Div.  559;  Quirk  v.  Siegel- 
Cooper  Co.,  43  N.  Y.  App.  Div.  464;  Pecketl 
v.  Bergen  Beach  Co.,  44  N.  Y.  App.  Div.  559; 
Carlton  v.  Franconia  Iron,  etc.,  Co.,  cited  in 
Leary  v.  Woodruff,  6  Thomp.  &  C.  (N.  Y.)  391. 

Ohio. — Siniih  v.  Newark  Ice,  etc.,  Co.,  8 
Ohio  Dec.  283. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v. 
Moore,  94  Va.  493. 

And  see  the  title  License  (Real  Property), 
vol.  18,  p.  1137. 

Duty  to  Persons  Rightfully  Using  Premises.  — 
For  a  statement  of  the  general  rule  that  the 
owner  of  premises  is  required  to  use  those  ap- 
pliances which  under  the  circumstances  would 
appear  to  an  ordinarily  prudent  man  to  be 
proper  to  keep  the  premises  reasonably  safe 
and  free  from  danger  to  those  rightfully  using 
them,  see  Flanagan  v.  Atlanlic  Alcatraz 
Asphalt  Co.,  37  N.  Y.  App.  Div.  476. 

Visitors  with  Knowledge  of  Dangerous  Con- 
ditions.—  Failure  to  take  precautions  to  pre- 
vent damage  from  unusual  danger  to  persons 
visiting  the  premises  with  full  knowledge  of 
the  condition  thereof  has  been  held  not  to  con- 
stitute such  a  want  of  reasonable  care  as  to 
render  the  owner  of  the  premises  liable  for 
such  damage.  Manchester,  etc.,  R.  Co.  v. 
Woodcock,  25  L.  T.  N.  S.  333. 

1.  Anderson  v.  Coutts,  58  J.  P.  369.  And 
see  Flanagan  v.  Atlantic  Alcatraz  Asphalt  Co., 
37  N.  Y.  App.  Div.  476. 

2.  Wabash,  etc..  R.  Co.  v.  Locke.  112  Ind. 
404;  Le  Grand  v.  Wilkes  Barre,  etc.,  Traction 
Co.,  10  Pa.  Super.  Ct.  t2.  See  also  infra,  this 
title,  Proximate  Cause — Natural  Co?iscquences. 

3.  Holmes  v.  Drew,  151  Mass.  578. 

4.  Pickard  v.  Smith,  10  C.  B.  N.  S.  470,  100 
E.  C.  L.  470,  4  L.  T.  N.  S.  470;  Francis  v. 
Cockrell,  39  L.  J.  Q.  B.  113,  L.  R.  5  Q.  B.  184, 
18  W.  R.  668,  21  L.  T.  N.  S.  203,  affirmed  L. 
R.  5  Q.  B.  501,  39  L.  J.  Q.  B.  291,  t8  W.  R. 
1205,  23  L.  T.  N.  S.  466;  Axford  v.  Prior,  T4 
W.  R.  611;   Currier  v.  Boston  Music  Hall 


Assoc.,  135  Mass.  414;  Brotherton  v.  Manhat- 
tan Beach  Imp.  Co.,  50  Neb.  214;  Texas  Loan 
Agency  v.  Fleming,  18  Tex.  Civ.  App.  668. 
See  also  Bishop  v.  Weber,  139  Mass.  411,  52 
Am.  Rep.  715;  Fox  v.  Buffalo  Park,  21  N.  Y. 
App.  Div,  321;  Dinnihan  v.  Lake  Ontario 
Beach  Imp.  Co.,  8  N.  Y.  App.  Div.  509. 

But  the  Mere  Presence  of  a  Pond  on  Premises 
Used  for  Picnic  Purposes  does  not  impose  upon 
the  proprietor  the  obligation  to  inform  all 
comers,  by  notice,  that  they  shall  not  bathe 
therein,  nor  to  post  a  guard  to  enforce  an 
observance  of  such  conduct.  Le  Grand  v. 
Wilkes  Barre,  etc.,  Traction  Co.,  10  Pa.  Super. 
Ct.  12. 

5.  No  Duty  to  Trespassers  —  England.  —  Stone 
v.  Jackson,  32  Eng.  L.  &  Eq.  349. 

Canada.  —  Grand  Trunk  R.  Co.  v.  Anderson, 
28  Can.  Sup.  Ct.  541;  Roberts  v.  Hawkins,  29 
Can.  Sup.  Ct.  218;  Smith  v.  Hayes,  29  Ont. 
283;  Chartier  v.  Quebec  Steamship  Co..  12 
Quebec  Super.  Ct.  261. 

Colorado.  —  Hector  Min.  Co.  v.  Robertson, 
22  Colo.  491. 

Connecticut.  —  Nolan  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  461. 

Georgia.  —  Kohn  v.  Lovett,  44  Ga.  251;  Hut- 
son  v.  King,  95  Ga.  271. 

Illinois.  —  Gibson  v.  Sziepienski,  37  111.  App. 
6or.  See  also  Turner  v.  Klekr,  27  111.  App. 
391- 

Indiana.  —  Lary  v.  Cleveland,  etc.,  R.  Co., 
78  Ind.  323. 

Kentucky.  —  Lackat  v.  Lutz,  94  Ky.  287; 
Reeves  v.  French,  (Ky.  1898)45  S.  W.  Rep.  771. 

Louisiana.  —  Burbank  v.  Illinois  Cent.  R. 
Co.,  42  La.  Ann.  1156;  O'Connor  v.  Illinois 
Cent.  R.  Co.,  44  La.  Ann.  339;  Fredericks  v. 
Illinois  Cent.  R.  Co.,  46  La.  Ann.  ri8o. 

Maryland.  —  Mergenthaler  v.  Kirby,  79  Md. 
182,  47  Am.  St.  Rep.  371. 

Massachusetts.  —  McEachern  v.  Boston,  etc., 
R.  Co.,  150  Mass.  515;  Redigan  v.  Boston, 
etc.,  R.  Co.,  155  Mass.  44,  31  Am.  St.  Rep. 
520;  Sullivan  v.  Boston,  etc.,  R.  Co.,  156  Mass. 
378;  Plummer  T'.  Dill,  156  Mass.  426,  32  Am. 
St.  Rep.  463;  Zoebisch  v.  Tarbell,  10  Allen 
(Mass.)  385,  87  Am.  Dec.  660;  Stevens  v, 
Nichols,  155  Mass.  472;  Blatt  v.  McBarron, 
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that  the  liability  of  a  proprietor  in  such  circumstances  is  only  that  he  shall  not 
be  grossly  negligent,  and  shall  abstain  from  the  infliction  of  injuries  by  active 
misconduct  or  wantonness,  or  intent  and  purpose  to  harm.1  But  the  prefer- 
able view  is  believed  to  be  that  a  party's  liability  to  trespassers  depends  on 
the  former's  contemplation  of  the  likelihood  of  their  presence  on  the  prem- 
ises and  the  probability  of  injuries  from  contact  with  conditions  existing 
thereon.  While,  as  a  rule,  a  party  will  not  be  deemed  to  anticipate  the  com- 
mission of  a  wilful  wrong,  yet  where,  under  the  circumstances,  a  technical 
trespass  may  reasonably  be  anticipated,  the  owner  of  premises  will  be  liable 
for  a  failure  to  take  reasonable  precautions  to  prevent  injuries  to  the  trespasser.3 

b.  Where  Presence  of  Trespasser  Known.  — So  where  the  owner  of 
premises  is  actually  aware  of  the  presence  of  a  trespasser  thereon,  he  will  be 
liable  for  a  failure  to  exercise  reasonable  care  to  prevent  injury.3 

c.  Duty  to  Children.  —  The  doctrine  that  the  owner  of  premises  may 
be  liable  in  negligence  to  trespassers  whose  presence  on  the  premises  was  either 


161  Mass.  21,  42  Am.  St.  Rep.  385;  Shea  v. 
Gurney,  163  Mass.  184,  47  Am.  St.  Rep.  446; 
McCarvell  v.  Sawyer,  173  Mass.  540,  73  Am.  St. 
Rep.  318. 

Michigan.  —  Hargreaves  v.  Deacon,  25 
Mich.  1. 

Minnesota.  —  Ratte  v.  Dawson,  50  Minn. 
450. 

Missouri.  —  Schmidt  v.  Kansas  City  Distill- 
ing Co.,  90  Mo.  284,  59  Am.  Rep.  16;  Witte  v. 
Stifel,  126  Mo.  295,  47  Am.  St.  Rep.  668; 
Moran  v.  Pullman  Palace  Car.  Co.,  134  Mo. 
641,  56  Am.  St.  Rep.  543. 

Nebraska.  —  Richards  v.  Connell,  45  Neb. 
467. 

New  Hampshire.  —  Clark  v.  Manchester,  62 
N.  H.  578;  Leavitt  v.  Mudge  Shoe  Co.,  69  N. 
H.  597- 

New  York.  —  Murphy  v.  Brooklyn,  98  N.  Y. 
642;  Larmore  v.  Crown  Point  Iron  Co.,  101  N. 
Y.  391,  54  Am.  Rep.  718;  Sterger  v.  Van  Sick- 
len,  132  N.  Y.  499,  28  Am.  St.  Rep.  594;  Walsh 
v.  Fitchburg  R.  Co..  145  N.  Y.  301,  45  Am.  St. 
Rep.  615;  Flannigan  v.  American  Glucose  Co., 
(Buffalo  Super.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
688;  Hooper  v.  Johnstown,  etc.,  Horse  R.  Co., 

59  H  un  (N.  Y.)  121 ;  McNeven  v.  Arnott,  4  N.  Y. 
App.  Div.  133;  Kelly  v.  Smith,  29  N.  Y.  App. 
Div.  346;  Baker  v.  Byrne,  58  Barb.  (N.  Y.)  438; 
Greene  v.  Linton,  (Brooklyn  City  Ct.  Gen.  T.) 
7  Misc.  (N.  Y.)  272;  Maucr  v.  Ferguson, 
(Brooklyn  City  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
349- 

Ohio.  —  Hinds  v.  E.  P.  Breckenridge  Co.,  8 
Ohio  Cir.  Dec.  231,  16  Ohio  Cir.  Ct.  12. 

Pennsylvania.  —  Magner  v.  Frankford  Bap- 
list  Church,  174  Pa.  St.  84;  Breckenridge  v. 
Bennett,  7  Kulp  (Pa.)  95;  Keegan  v.  Luzerne 
County,  8  Kulp(Pa.)  160;  Brady  v.  Pretlyman, 
193  Pa.  St.  628. 

Texas.  —  Worthington  v.  Wade,  82  Tex.  26; 
Missouri,  etc.,  R.  Co.  v.  Edwards,  90  Tex.  65; 
Dobbins  v.  Missouri,  etc.,  R.  Co.,  gi  Tex.  60. 

Washington.  —  Anderson  v.  Northern  Pac. 
R.  Co.,  19  Wash.  340 

West  Virginia.  —  Wool  wine  v.  Chesapeake, 
etc.,  R.  Co.,  36  VV.  Va.  329,  32  Am.  St.  Rep. 
859;  Poling  v.  Ohio  River  R.  Co.,  38  W.  Va. 
645;  Dicken  v.  Liverpool  Salt,  etc.,  Co.,  41  W. 
Va.  511;  Ritz  v.  Wheeling,  45  W.  Va.  262. 

Wisconsin.  —  Klix  v.  Nieman,  68  Wis.  271, 

60  Am.  Rep.  854. 


1.  Liability  to  Trespassers  for  Gross  Negligence 

—  Colorado.  —  See  Hector  Min.  Co.  v.  Robert- 
son, 22  Colo.  491. 

Louisiana.  —  Burbank  v.  Illinois  Cent.  R. 
Co.,  42  La.  Ann.  1156, 

Massachusetts. —  Morrissey  v.  Eastern  R.  Co., 
126  Mass.  377,  30  Am.  Rep.  686;  Daniels  v. 
New  York,  etc.,  R.  Co.,  154  Mass.  349,  26  Am. 
St.  Rep.  253;  Gay  v.  Essex  Electric  St.  R.  Co., 
159  Mass.  238,  38  Am.  St.  Rep.  415;  Shea  v. 
Gurney,  163  Mass.  184,47  Am.  St.  Rep.  446. 

New  Jersey.  —  Vanderbeck  v.  Hendry,  34  N. 
J.  L.  467;  Mathews  v.  Bensel,  51  N.  J.  L.  30; 
Phillips  v.  Burlington  Library  Co.,  55  N.  J.  L. 
307;  Fitzpatrick  v.  Cumberland  Glass  Mfg. 
Co.,  61  N.  J.  L.  378;  Delaware,  etc.,  R.  Co., 
Reich,  61  N.  J.  L.  635,  68  Am.  St.  Rep.  727. 

Pennsylvania.  —  Keegan  v.  Luzerne  County, 
8  Kulp  (Pa.)  160. 

West  Virginia.  —  Ritz  v.  Wheeling,  45  W. 
Va.  262. 

2.  Duty  to  Trespassers  Dependent  on  Likelihood 
of  Their  Presence  —  District  of  Columbia.  — 
Woods  v.  Trinity  Parish,  21  D.  C.  540. 

Georgia.  —  Hutson  v.  King,  95  Ga.  271. 
Ohio. — Toledo   Real    Estate,  etc.,  Co.  v. 
Putney,  10  Ohio  Cir.  Dec.  698. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Watkins, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  760;  Gulf, 
etc.,  R,  Co.  v.  Cunningham,  (Tex.  Civ.  App. 
1895)  30  S.  W.  Rep.  367;  Texas,  etc.,  R.  Co.  v. 
O'Donnell,  58  Tex.  42. 

Utah.  —  Lowe  v.  Salt  Lake  City,  13  Utah  91, 
57  Am.  St.  Rep.  708. 

Leaving  Exposed  a  Dangerous  Excavation  Near 
a  Public  Street.  —  Barnes  v.  Ward,  2  C.  &  K. 
661,  61  E.  C.  L.  661,  9  C.  B.  392,  67  E.  C.  L. 
392,  14  Jur.  334:  Sanders  v.  Rtistcr,  1  Dak. 
151;  Hutson  v.  King,  95  Ga.  271. 

Fact  that  Plaintiff  Supposed  Defendant  Would 
Not  Object  to  Trespass.  —  See  Lowe  v.  Salt  Lake 
City,  13  Utah  91,  57  Am.  St.  Rep.  708. 

Injuries  to  Child  Trespasser.  —  The  doctrine  of 
the  text  is  further  supported  by  cases  cited  in 
the  next  succeeding  subdivision  of  this  title, 
holding  t  lie  owner  of  un  inclosed  premises,  of  a 
nature  likely  to  attract  children  in  play,  liable 
for  injuries  sustained  thereon  by  reason  of 
unsafe  and  dangerous  conditions. 

3.  Presence  Known. —  Bostwick  v.  Minne- 
apolis, etc.,  R.  Co.,  2  N.  Dak.  440;  Herrick  v. 
Wixom,  121  Mich.  384. 
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known  01  might  reasonably  have  been  anticipated  is  well  applied  in  the  rule 
of  numerous  cases,  that  one  who  maintains  dangerous  implements  or  appliances 
on  uninclosed  premises,  of  a  nature  likely  to  attract  children  in  play,  or  per- 
mits dangerous  conditions  thereon,  is  liable  to  a  child  who  is  so  injured, 
though  a  trespasser  at  the  time  when  the  injuries  are  received.1  And  with 
stronger  reason,  where  the  presence  of  a  child  trespasser  is  actually  known  to 
.1  party  or  w  here  such  presence  would  have  been  known  had  reasonable  care 
been  exercised,  there  may  be  liability  in  negligence  for  injuries  sustained  — 
a  doctrine  acquiesced  in  by  even  the  strongest  advocates  of  the  rule  that  there 
is  no  duty  to  trespassers.*  But  where,  under  the  circumstances,  the  presence 
of  children  on  the  premises  was  not  reasonably  to  have  been  anticipated,  there 
is  of  course  no  duty  as  to  such  persons  to  have  the  premises  safe.3  And  like- 
wise, where,  though  children  might  have  been  expected  to  come  upon  the 
property,  no  injuries  to  them  should  reasonably  have  been  contemplated  under 
the  circumstances,  there  is  no  negligence,  and  consequently  no  liability.4 


1.  Rule  in  Case  of  Children  —  United  States.  — 
Union  Pac.  R.  Co.  v.  McDonald,  152  U.  S.  262; 
si  >ux  City,  etc.,  R.  Co.  v.  Stout,  17  Wall.  (U. 

S.)  657. 

Arkansas. —  Brinkley  Car  Co.  v.  Cooper,  60 
Ark.  545. 

California.  —  Barrett  v.  Southern  Pac.  R. 
Co  ,  91  Cal.  296,  25  Am.  St.  Rep.  186;  Callahan 
v.  Eel  River,  etc.,  R.  Co.,  92  Cal.  89. 

Connecticut. — Birge  v.  Gardner,  19  Conn.  507. 

Georgia.  —  Ferguson  v.  Columbus,  etc.,  R. 
Co.,  75  Ga.  637,  77  Ga.  102. 

Illinois.  —  Pekin  v.  McMahon,  154  111.  141, 
45  Am.  St.  Rep.  114;  Siddall  v.  Jansen,  168 
III.  43;  Jensen  v.  Wetherell,  79  111.  App.  33. 

Indiana.  —  Penso  v.  McCormick,  125  Ind.  116. 

Kansas.  —  Kansas  Cent.  R.  Co.  v.  Fitzsim- 
mons,  22  Kan.  686;  Price  v.  Atchison  Water 
Co.,  58  Kan.  551. 

Kentucky.  — Bransom  v.  Labrot,  81  Ky.  638, 
50  Am.  Rep.  193. 

Louisiana.  —  Westerfield  v.  Levis,  43  La. 
Ann.  63. 

Michigan. — See  Powers  v.  Harlow,  53  Mich. 
507,  51  Am.  Rep.  154. 

Minnesota.  —  Keffe  v.  Milwaukee,  etc.,  R. 
Co.,  21  Minn.  207;  Haesley  v.  Winona,  etc., 
R.  Co.,  46  Minn.  233. 

Mississippi. — Mackey  v.  Vicksburg,  64  Miss. 
777-  , 

Missouri. — Koons  v.  St.  Louis,  etc.,  R.  Co., 

65  Mo.  592;  Hughes  v.  Hannibal,  etc.,  R.  Co., 

66  Mo.  325;  Turner  v.  Thomas,  71  Mo.  596; 
Nagel  v.  Missouri  Pac.  R.  Co.,  75  Mo.  653,  42 
Am.  Rep.  418;  Schmidt  v.  Kansas  City  Distill- 
ing Co.,  90  Mo.  284,  59  Am.  Rep.  16. 

Oiiio. — Harriman  v.  Pittsburg,  etc.,  R.  Co., 
45  Ohio  St.  ii,4  Am.  St.  Rep.  507;  Findlay 
Brewing  Co.  v.  Bellman,  4  Ohio  Cir.  Dec.  22, 
9  Ohio  Cir.  Ct.  277;  Toledo  Real  Estate,  etc., 
Co.  v.  Putney,  10  Ohio  Cir.  Dec.  698. 

South  Carolina. — Bridger  v.  Asheville,  etc., 
R.  Co.,  27  S.  Car.  456,  13  Am.  St.  Rep.  653. 

Tennessee. — Whirley  v.  Whiteman,  1  Head 
(Tenn.)  610. 

Texas. — Evansich  v.  Gulf,  etc.,  R.  Co.,  57 
Tex.  126;  Gulf,  etc.,  R.  Co.  v.  Styron,  66  Tex. 
421;  Gulf,  etc.,  R.  Co  v.  McWhirter,  77  Tex. 
356,  19  Am.  St.  Rep.  755;  Ft.  Worth,  etc.,  R. 
Co.  v.  Robertson,  (Tex.  1891)  16  S.  W.  Rep. 
1093. 

Washington. — Ilwaco  R.,  etc.,  Co.  v.  Hed- 
rick,  1  Wash.  446,  22  Am.  St.  Rep.  169. 


Must  Be  Shown  that  Premises  Were  Attractive 
to  Children  or  that  Defendant  Knew  that  They 
Resorted  There  for  Amusement.  —  Schmidt  v. 
Kansas  City  Distilling  Co.,  90  Mo.  284,  59 
Am.  Rep.  16;  Cooper  v.  Overton,  102  Tenn. 
21  r,  73  Am.  St.  Rep.  864. 

Doctrine  that  Affirmative  Care  Not  Required.  — 
In  re  Demarest,  86  Fed.  Rep.  803. 

2.  Knowledge  of  Fact  of  Trespass  —  California. 
—  Meeks  v.  Southern  Pac.  R.  Co.,  56  Cal.  513, 
38  Am.  Rep.  67;  Kline  v.  Central  Pac.  R.  Co., 
37  Cal.  400. 

Illinois. — Northwestern  R.  Co.  v.  Hack,  66 
111.  238. 

Indiana. —  Indianapolis  R.  Co.  v.  Pitzer,  109 
Ind.  179. 

Kansas.  —  Kansas  City,  etc.,  R.  Co.  v.  Kelly, 
36  Kan.  655. 

Minnesota.  —  Gunderson  v.  Northwestern 
Elevator  Co.,  47  Minn.  161. 

Missouri.  —  Isabel  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  475. 

Ohio.  —  Bellefontaine,  etc.,  R.  Co.  v.  Snyder 
18  Ohio  St.  399,  98  Am.  Dec.  175. 

Pennsylvania.  —  North  Pennsylvania  R.  Co. 
v.  Mahoney,  57  Pa.  St.  187;  Biddle  v.  Heston- 
ville,  etc.,  R.  Co.,  112  Pa.  St.  551;  Johnson  v. 
Reading  City  Pass.  R.  Co.,  160  Pa.  St.  647,  40 
Am.  St.  Rep.  752. 

West  Virginia.  —  Gunn  v.  Ohio  River  R. 
Co.,  36  W.  Va.  165,  32  Am.  St.  Rep.  842. 

3.  Presence  of  Children  Not  Reasonably  Antici- 
pated—  Illinois.  — East  St.  Louis  Connecting 
R.  Co.  v.  Jenks,  54  111.  App.  91. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Todd, 
54  Kan.  551. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Hurt, 
(Ky.  1890)  13  S.  W.  Rep.  275. 

Missouri.  —  Winters  v.  Kansas  City  Cable 
R.  Co.,  99  Mo.  509,  17  Am.  St.  Rep.  591;  Witte 
v.  Stifel,  126  Mo.  295,  47  Am.  St.  Rep.  668. 

North  Carolina.  —  Bottoms  v.  Seaboard,  etc., 
R.  Co,,  114  N.  Car.  699. 

Ohio.  —  Toledo  Real  Estate,  etc.,  Co.  v. 
Putney,  10  Ohio  Cir.  Dec.  698. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Hum'mell,  44  Pa.  St.  375.  84  Am.  Dec.  457; 
Feehan  v.  Dobson,  10  Pa.  Super.  Ct.  6,  44  W. 
N.  C.  (Pa.)  65. 

Washington.  —  Matson  v.  Port  Townsend 
Southern  R.  Co.,  9  Wa*h.  449. 

4.  Where  Injuries  Not  Contemplated.  —  Central 
R.,  etc.,  Co.  v.  Vaughan,  93  Ala.  209;  St. 
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Application  of  Rule  that  No  Duty  Is  Owed  to  Trespassers.  —  Some  authorities,  how- 
ever, apply  to  the  case  of  injuries  to  a  child  trespasser  the  doubtful  general 
rule  that  there  is  no  duty  to  trespassers,1  or  at  least  no  liability  unless  the 
defendant's  negligence  is  of  so  gross  a  character  as  to  amount  to  a  wanton 
infliction  of  injury.2 

6.  Licensees.  —  The  requirements  of  reasonable  foresight  and  reasonable 
precaution  to  prevent  injuries  to  another  do  not,  it  has  been  held,  impose  a 
duty  upon  an  owner  of  premises  to  maintain  them  in  a  reasonably  safe  con- 
dition for  those  who  come  thereon  solely  for  their  own  purposes,  and  without 
any  inducement,  allurement,  or  express  or  implied  invitation,  but  as  mere 
licensees  of  the  owner  of  the  premises.3    What  has  already  been  said  in  con- 


Louis,  etc.,  R.  Co.  v.  Bell,  81  111.  7°,  25  Am. 
Rep.  269;  Kentucky  Cent.  R.  Co.  v.  Gasti- 
neau,  83  Ky.  119;  Philadelphia,  etc.,  R.  Co. 
v.  Hummell,  44  Pa.  St.  375,  84  Am.  Dec.  457; 
McMullen  v.  Pennsylvania  R.  Co.,  132  Pa.  St. 
107,  19  Am.  St.  Rep.  591. 

"  All  Possible  Dangers."  —  The  owners  of 
premises  are  not  required  to  provide  against 
all  possible  dangers  to  children.  Missouri, 
etc.,  R.  Co.  v.  Dobbins,  (Tex.  Civ.  App.  1896) 
40  S.  W.  Rep.  861. 

An  Unprotected  Pool  of  Water,  it  has  been 
held,  will  not  render  the  owner  of  premises 
liable  for  the  drowning  of  a  child  therein. 
Missouri,  etc.,  R.  Co.  v.  Dobbins,  (Tex.  Civ. 
App.  1896)  40  S.  W.  Rep.  861.  A  pool  of 
water,  it  was  declared  in  this  case,  is  not  dan- 
gerous to  persons  of  ordinary  discrelion,  nor 
to  children  of  sufficient  discretion  to  be  allowed 
to  go  about  unattended. 

For  other  cases  in  which  it  was  held  thai 
there  was  no  negligence  as  to  children  in  fail- 
ing to  guard  a  pond  or  an  open  excavation 
on  private  premises  so  distant  from  the  high- 
way as  not  to  jeopard  the  safety  of  persons 
traveling  thereon,  see  Stendal  v.  Boyd,  73 
Minn.  53;  Moran  v.  Pullman  Palace  Car  Co., 
134.  Mo.  641,  56  Am.  St.  Rep.  543;  Richards  v. 
Connell,  45  Neb.  467;  Gillespie  v.  McGowan, 
100  Pa.  St.  144,  45  Am.  Rep.  365;  Cooper  v. 
Overion,  102  Tenn.  211,  73  Am.  St.  Rep.  864; 
Klix  v.  Nisman,  68  Wis.  279,  60  Am.  Rep. 
854.  But  compare  Pekin  v.  McMahon,  154  111. 
141,  45  Am.  St.  Rep.  114. 

Distinction  between  Natural  and  Artificial  Con- 
ditions. —  Peters  v.  Bowman,  115  Cal.  345,  56 
Am.  St.  Rep.  106.  See  also  Overholt  v. 
Vieths,  93  Mo.  422,  3  Am.  St.  Rep.  557;  and 
see  Hargreaves  v.  Deacon,  25  Mich.  1;  Rich- 
ards v.  Connell,  45  Neb.  467:  Gillespie  v.  Mc- 
Gowan, 100  Pa.  St.  144,45  Am.  Rep.  365;  Klix 
v.  Nieman,  68  Wis.  271,  60  Am.  Rep.  854. 

1.  California.  —  Peters  v.  Bowman,  115  Cal. 
345,  56  Am.  St.  Rep.  106. 

Maryland.  —  Mergenthaler  v.  Kirby,  79  Md. 
182,  47  Am.  St.  Rep.  371. 

Massachusetts.  —  Galligan  v.  Metacomet 
Mfg.  Co  ,  143  Mass.  527;  Daniels  v.  New  York, 
etc.,  R.  Co.,  154  Mass.  349,  26  Am.  St.  Rep. 
253;  Gay  v.  Essex  Electric  Si.  R.  Co.,  159 
Mass.  238.  38  Am.  St.  Rep.  415;  Grindley  v. 
McKechnie.  163  Mass.  494. 

New  Hampshire.  —  Clark  v.  Manchester,  62 
N.  H.  577;  Frost  v.  Eastern  R  Co..  64  N.  H. 
220.  10  Am,  St.  Rep.  396;  Buch  v.  Amory  Mfg. 
Co.,  69  N.  H.  257,  76  Am.  St.  Rep.  163. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v. 
Reich,  61  N.'J.  L.  635,  68  Am.  St.  Rep.  727. 
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New  York.  —  Walsh  v.  Fitchburg  R.  Co., 
145  N.  Y.  301,  45  Am.  St.  Rep.  615,  reversing 
78  Hun  (N.  Y.)  r;  Newdoll  v.  Young,  80  Hun 
(N.  Y.)  364. 

Tennessee.  —  Bates  v.  Nashville,  etc.,  R.  Co., 
90  Tenn.  36,  25  Am.  St.  Rep.  665. 

See  also  supra,  this  subsection,  In  General. 

Turntable  Cases.  —  Some  courts,  while 
acknowledging  the  rule  that  a  railroad  is  lia- 
ble to  children  injured  while  at  play  about 
a  turntable  left  unfastened  on  uninclosed 
premises,  hold  that  such  cases  are  excep- 
tional, and  refuse  to  extend  further  the  lia- 
bility of  an  owner  of  property  to  children 
trespassing.  See  Barrett  v.  Southern  Pac.  R. 
Co.,  91  Cal.  296,  25  Am.  St.  Rep.  186;  Peters 
v.  Bowman,  115  Cal.  345,  56  Am.  St.  Rep.  106; 
Richards  v.  Connell,  45  Neb.  467. 

2.  Gross  Negligence  —  Wanton  Injuries.  — 
Shea  v.  Gurney,  163  Mass.  184,  47  Am.  St.  Rep. 
446;  Clark  v.  Manchester,  62  N.  H.577;  Walsh 
v.  Fitchburg  R.  Co.,  145  N.  Y.  301,  45  Am.  St. 
Rep  615,  reversing  78  Hun  (N.  Y.)  I.  And  see 
Jewett  v.  Keene,  62  N.  H.  701. 

3.  Licensees  —  England.  —  Indermaur  v. 
Dames,  L.  R.  1  C.  P.  274. 

Canada.  —  Rogers  v.  Toronto  Public  School 
Board,  27  Can.  Sup.  Ct.  448,  23  Ont.  App.  597. 

United  Stales.  —  Berlin  Mills  Co.  v.  Croteau, 
(C.  C.  A.)  88  Fed.  Rep.  860. 

California. — Schmidt  v.  Bauer,  80  Cal. 
565. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Arnold, 
47  111.  173;  Murray  v.  McLean,  57  111.  378; 
Union  Stock  Yards,  etc.,  Co.  v.  Rourke,  10 
III.  App.  474;  Elliott  r.  Carlson,  54  111.  App. 
470. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Maus, 
22  Ind.  App.  36. 

Aransas.  —  Central  Branch  Union  Pac.  R. 
Co.  v.  Henigh,  23  Kan.  347, 

Maine.  —  Morgan  v.  Hallovvell,  57  Me.  375. 

Massachusetts.  —  Severy  r.  Nickerson,  120 
Mass.  306,  21  Am.  Rep.  514,  Morrissey  v. 
Eastern  R.  Co..  126  Mass.  377,  30  Am.  Rep. 
686;  Sweeny  v.  Old  Colony,  etc.,  R.  Co.,  10 
Allen  (Mass.)  368,  87  Am.  Dec.  644;  Zoebisch 
v.  Tarbell,  10  Allen  (Mass  )  385.  87  Am.  Dec. 
660. 

New  Hampshire .  —  Frost  V.  Eastern  R.  Co., 
64  N.  H.  220,  10  Am.  St.  Rep.  396. 

New  Jersey.  —  Fitzpatrick  v.  Cumberland 
Glass  Mfg.  Co.,  6r  N.  J.  L.  378;  Taylor  v. 
Haddonheld.  etc.,  Turnpike  Co.,  (N.  J.  1900) 
46  Atl.  Rep.  707. 

New  York.  —  McAlpin  v.  Powell,  70  N.  Y. 
126,  26  Am.  Rep.  555;  Walsh  v.  Fitchburg  R. 
Co.,   145  N.  Y.  301,  45  Am.  St.  Rep.  615; 
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nection  with  the  rule  of  liability  to  trespassers  and  those  who  come  upon 
premises  by  express  or  implied  invitation  will  serve,  without  repetition,  to 
indicate  the  extent  of  liability  of  an  owner  of  premises  to  licensees,1  except 
that  it  may  be  observed  in  general  that  where  a  particular  individual,  or  the 
public,  has  express  or  implied  license  to  enter  the  premises  in  question,  the 
probability  of  the  presence  of  persons  thereon  may  be  more  readily  contem- 
plated  than  in  the  case  of  mere  trespassers,  in  the  light  of  which  consideration 
the  conduct  of  the  defendant  should  be  viewed.2 

7.  Public  Duty  —  Private  Injury.  —  Where,  it  has  been  held,  there  is  a 
mere  public  duty,  a  right  of  action  is  not  thereby  given  to  an  individual  in 
the  absence  of  special  injury  above  that  suffered  in  common  with  the  public 
in  general.3  But  where  a  duty  is  due  to  the  public,  considered  as  composed 
of  individual  persons,  any  person  injured  by  its  breach  may  maintain  an 
action.4 

VIII.  Violation  of  Duty  —  Character  of  Act  Constituting  —  I.  Omission 

or  Commission.  —  It  is  well  established  that  the  act  of  a  defendant  alleged  to 
constitute  negligence  may  be  of  omission  or  commission,  of  a  positive  and 
affirmative  character,  or  negative  merely.5 


Castoriano  v.  Miller,  (Buffalo  Super.  Ct.  Gen. 
T.)  15  Misc.  (N.  Y.)  254. 

Pennsylvania. — Gramlich  v.  Wurst,  86  Pa. 
St.  74,  27  Am.  Rep.  684;  Pittsburgh,  etc.,  R. 
Co.  v.  Collins,  87  Pa.  St.  405,  30  Am.  Rep. 
371. 

Vermont.  —  Pierce  v.  Whitcomb,  48  Vt.  127, 
21  Am.  Rep.  120;  Brehmer  v.  Lyman,  71  Vt,  98. 

As  to  Who  Are  Licensees,  and  for  a  more  par- 
ticular consideration  of  the  duties  and  liabili- 
ties growing  out  of  the  relation  created  by 
license,  see  the  title  License  (Real  Property), 
10'.  iS,  p.  1127. 

Firemen. — Gibson  v.  Leonard,  37  111.  App. 
344;  Woodruff  Boiven,  136  Ind.  431;  Hamil- 
ton v.  Minneapolis  Desk  Mfg.  Co.,  78  Minn. 
3;  Beehler  v.  Daniels,  18  R.  I.  563,  49  Am.  St. 
Rep.  790. 

But  the  Owner  of  Premises  Is  Liable  to  a 
Revenue  Officer  whose  duties  require  his  pres- 
ence on  the  premises,  if  they  are  not  main- 
tained in  a  reasonably  safe  condilion. 
Anderson,  etc.,  Distilling  Co.  v.  Hair,  103 
Ky.  196. 

1.  See  supra,  this  section,  Persons  on  Premises 
by  Invitation;  Trespassers. 

2.  Where  the  Public  Is  Permitted  to  Use  a  Pri- 
vate Railroad  Crossing  at  which  a  flagman  is 
stationed  to  warn  pedestrians  of  danger,  there 
will  be  liability  in  negligence  for  injuries  due 
to  the  flagman's  carelessness.  Sweeny  v.  Old 
Colony,  etc.,  R.  Co.,  10  Allen  (Mass.)  368,  87 
Am.  Dec.  644.  And  see  Lunt  v.  London,  etc., 
R.  Co..  L.  R.  1  Q.  B.  277. 

3.  Public  Duty  —  England.  —  Manley  v.  St. 
Helens  Canal,  etc.,  Co.,  2  H.  &  N.  840;  Win- 
lerbottom  v.  Derby,  L.  R.  2  Exch.  322. 

Cali fornia.  —  Blanc  7'.  Klumpke,  2gCaI.  156. 

Indiana.  —  Moore  v.  Wabash,  etc.,  Canal,  7 
lnd.  462;  Sohn  v.  Cambern,  106  Ind.  302. 

Iowa.  —  Hrant  v.  Plumer,  64  Iowa  33. 

Maryland.  —  Houck  v.  Wachter,  34  Md.  265, 
6  Am.  Rep.  332  Flynn  v.  Canton  Co.,  40  Md. 
312,  17  Am.  Rep.  603. 

Massachusetts. —  Willard  v.  Cambridge,  3 
Allen  (Mass.)  574;  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Mass.)  249,  74  Am.  Dec.  682; 
Quincy  Canal  v.  Newcomb,  7  Met.  (Mass.) 
276,  39  Am.  Dec.  778. 
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Michigan.  ■ — Taylor  v.  Lake  Shore,  etc.,  R. 
Co.,  45  Mich.  74,  40  Am.  Rep.  457. 

New  York.  —  Peck  v.  Batavia,  32  Barb.  (N. 
Y.)  634. 

Ohio. — Vandyke  v.  Cincinnati,  1  Disney 
(Ohio)  533. 

Pennsylvania.  —  Pennsylvania,  etc.,  Canal 
Co.  v.  Graham,  63  Pa.  St.  290,  3  Am.  Rep.  549; 
Com.  v.  Westfield,  11  Pa.  Co.  Ct.  381. 

Rhode  Island.  —  Heeney  v.  Sprague,  11  R.  I. 
456,  23  Am.  Rep.  502. 

Vermont.  —  Baxter  v.  Winooski  Turnpike 
Co.,  22  Vt.  114,  52  Am.  Dec.  84. 

4.  Hayes  v.  Michigan  Cent.  R.  Co.,  in  U. 
S.  228;  Cook  v.  Johnston,  58  Mich.  437,  55 
Am.  Rep.  703;  Flater  v.  Fey,  70  Mich.  644, 
distinguishing  Taylor  v.  Lake  Shore,  etc.,  R. 
Co.,  45  Mich.  74,  40  Am.  Rep,  457. 

5.  Nature  of  Act  Constituting  Breach  of  Duty  — 
England.  —  Cotton  v.  Wood,  8  C.  B.  N.  S.  <;68, 
98  E.  C.  L.  568;  Heaven  v.  Pender,  11  Q.  B. 
D.  506;  Reedie  v.  London,  etc.,  R.  Co.,  6  R. 
&  Can.  Cas.  184,  4  Exch.  244,  13  Jur.  659,  20 
L.  J.  Exch.  65. 

United  States.  —  Baltimore,  etc.,  R.  Co.  v. 
Jones,  95  U.  S.  439. 

Alabama.  — Grant  v.  Moseley,  29  Ala.  302. 

Indiana. —  Louisville,  etc.,  R.  Co.  v.  Schmidt, 
147  Ind.  648. 

Iowa.  —  Shulz  v.  Griffith,  103  Iowa  150;  Gal- 
loway v.  Chicago,  etc.,  R.  Co.,  87  Iowa  458. 

Massachusetts.  —  Carleton  v.  Franconia  Iron, 
etc.,  Co.,  99  Mass.  216. 

Ohio.  —  Harriman  v.  Pittsburgh,  etc.,  R. 
Co.,  45  Ohio  St.  11,  4  Am.  St.  Rep.  507. 

Texas.  —  Texas  Cent.  R.  Co.  v.  Brock,  (Tex. 
Civ.  App.  1895)  30  S.  W  Rep.  274. 

West  Virginia.  —  Washington  v.  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190. 

See  also  Goff  v.  Akers,  (N.  Y.  Super.  Ct. 
Gen.  T.)  1  Misc.  (N.  Y.)  468;  Davis  v.  Chi- 
cago, etc.,  R.  Co.,  58  Wis.  646,.  46  Am.  Rep. 
667. 

Distinction  Between  Acts  of  Commission  and  of 
Omission.  —  In  Southcote  v.  Stanley,  1  H.  &  N. 
248  a  disiinciion  seems  to  have  been  taken 
between  liability  in  negligence  foractsof  com- 
mission and  mere  acts  of  omission,  the  inti- 
mation being  that  there  is  a  more  extended 
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NEGLIGENCE.  Character  of  Act  Constituting. 


2.  Inadvertence.  —  The  distinguishing  characteristic  of  negligence  has  been 
held  to  be  inadvertence,  or  absence  of  any  intent  to  injure.1  "  Confusion 
has  arisen,"  it  has  been  said,  "  from  regarding  '  negligence'  as  a  positive 
instead  of  a  negative  word. "  2  This  does  not,  of  course,  imply  that  the  party 
to  be  charged  should  have  unconsciously  and  involuntarily  done  the  act  or 
failed  to  take  the  precaution  alleged  to  constitute  negligence,  but  implies 
merely  that  in  so  acting  or  omitting  to  act  he  could  not  have  been  conscious 
that  such  act  or  omission  constituted  a  want  of  reasonable  care  on  his  part.3 

3.  Wilfulness  —  Wantonness.  —  As  negligence  is  negative  in  its  nature  it 
excludes  the  idea  of  wilfulness,  and  "  wilful  negligence  "  therefore  is  a  con- 
tradiction of  terms.4  The  expression  "  wilful  negligence,"  however,  is  not 
infrequently  met  with  in  the  cases,5  and  has  been  held  to  consist  of  a  con- 
scious and  intentional  failure  to  perform  a  manifest  duty,6  or  to  involve 
"  intentional  wrong  or  such  a  reckless  disregard  of  security  and  right  as  to 
imply  bad  faith."  7 


degree  of  liability  for  the  former  than  for  the 
latter.  The  soundness  of  this  distinction  may 
well  be  doubted. 

1.  Inadvertence  —  Illinois.  —  Springside  Coal 
Min.  Co.  v.  Grogan,  53  111.  App.  60. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v. 
Gnham,  95  Ind.  286;  Louisville,  etc.,  R.  Co. 
v.  Bryan,  107  Ind.  51. 

Kentucky.  —  Lexington  v.  Lewis,  10  Bush 
(Ky.)  677. 

Missouri.  —  Heizer  v.  Kingsland,  etc.,  Mfg. 
Co.,  no  Mo.  605,  33  Am.  St.  Rep.  482.  See 
also  Stevens  v.  Walpole,  76  Mo.  App.  213. 

New  York.  —  Gardner  v.  Heartt,  3  Den.  (N. 
Y.)  232;  Barkley  v.  Williams,  (Supm.  Ct.  Spec. 
T.)  30  Misc.  (N.  Y.)  687. 

South  Carolina.  —  Pickens  v.  South  Carolina, 
etc.,  R.  Co.,  54  S.  Car.  498. 

Texas.  —  Hays  v.  Gainesville  St.  R.  Co.,  70 
Tex.  602,  8  Am.  St.  Rep.  624. 

Wisconsin.  —  Lock  wood  v.  Belle  City  St.  R. 
Co.,  92  Wis.  97. 

Intent  is  a  wholly  unnecessary  element  to 
the  constitution  of  liability  for  negligence. 
Boyce  v.  Tallerman,  83  111.  App.  575 ;  People's 
Bide;.,  etc.,  Assoc.  v.  Pickrell,  (Ky.  1900)  55 
S.  W.  Rep.  194;  Hays  v.  Gainesville  St.  R. 
Co.,  70  Tex.  602,  8  Am.  St.  Rep.  624. 

That  Evidence  of  Intent  Is  Not  Admissible  in 
an  action  for  negligence,  see  Hankins  v.  Wat- 
kins,  77  Hun  (N.  Y.)  360. 

Mistakes  —  Errors  of  Judgment  or  Opinion.  — 
A  mere  mistake  that  is  an  error  in  judgment 
or  opinion  does  not  necessarily  imply  a  failure 
in  duty  on  the  part  of  the  person  mistaken,  or 
negligence  on  his  part.  Chicago,  etc.,  R.  Co. 
v.  O'Connor,  119  111.  586.  But  there  may  be 
negligence,  notwithstanding  the  defendant's 
conduct  was  due  to  an  error  of  judgment,  if 
the  judgment  or  discretion  exercised  was  not 
that  of  a  man  of  ordinary  and  common  pru- 
dence. Hoyt  v.  New  York,  etc.,  R.  Co.,  118 
N.  Y.  399.  Nor  will  honest  mistakes  of  judg- 
ment excuse  a  party  charged  with  negligence 
resulting  from  a  failure  to  observe  and  obey 
any  rule  or  precaution  which  it  was  the  de- 
fendant's duty  to  obey.  Com.  v.  Cook,  8  Pa. 
Co  Ct.  486. 

2.  Grill  v.  General  Iron  Screw  Collier  Co., 
L.  R.  1  C.  P.  612. 

In  Negligence,  Whatever  May  Be  Its  Grade, 
there  is  no  purpose  to  do  a  wrongful  act  or  to 
omit  the  performance  of  a  duty.    There  is  a 
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mere  absence  of  proper  attention,  care,  and 
skill.    Gardner  v.  Heartt,  3  Den.  (N.  Y.)  232. 

3.  Pickens  v.  South  Carolina,  elc,  R.  Co., 
54  S.  Car.  498. 

"  The  Distinction  between  Negligence  and  In- 
tentional Wrong,  is  important  in  tracing  down 
liability  for  the  consequences  arising  there- 
from." Heizer  v.  Kingsland,  etc.,  Mfg.  Co., 
110  Mo.  605,  33  Am.  St.  Rep.  482. 

Distinction  Not  Abrogated  by  Statute.  —  The 
distinclion  between  an  act  done  directly  by 
force,  constituting  of  itself  a  wrong  by  invad- 
ing the  rights  of  another,  and  one  the  result 
of  negligence,  is  not  affected  by  a  statute  abro- 
gating the  distinction  between  trespass  and 
case,  because  such  distinction  is  inherent  in 
the  nature  of  things.  Chicago  West  Division 
R.  Co.  v.  Rend,  6  111.  App.  249. 

4.  Terre  Haute,  etc.,  R.  Co.  v.  Graham,  95 
Ind.  286;  Louisville,  etc.,  R.  Co.  v.  Bryan, 
107  Ind.  51.  And  see  Louisville,  etc.,  R.  Co. 
v.  Davis,  7  Ind.  App.  222. 

Recklessness.  —  It  has  been  held  that  the  use 
of  the  word  "  reckless,"  when  applied  to  negli- 
gence, imports  only  a  want  of  due  care. 
Louisville,  etc.,  R.  Co.  v.  Barker,  96  Ala.  435; 
Louisville,  etc.,  R.  Co.  v.  Anchors,  114  Ala. 
492,  62  Am.  St.  Rep.  116.  But  cotnfare  Plum- 
mer  v.  Kansas  City,  48  Mo.  App.  482,  in  which 
case  it  was  iniimated  that  recklessness  implies 
wilfulness  and  wantonness. 

5.  The  Fact  of  Wilful  Negligence  or  miscon- 
duct does  not  show  a  wilful  injury  or  intent  to 
injure.  Birmingham  R.,  etc.,  Co.  v.  Pinckard, 
124  Ala.  372;  Southern  Express  Co.  v.  Brown, 
67  Miss.  260;  Holmes  z>.  Atchison,  etc.,  R.  Co., 
48  Mo.  App.  79.  Nor  does  "  reckless,  negli- 
gent, and  wilful  conduct  "  import  a  wilful  in- 
jury. Louisville,  etc.,  R.  Co.  v.  Bryan,  107 
Ind.  51. 

In  Alabama  it  has  been  said  that  the  courts 
recognize  two  grades  of  negligence,  simple 
negligence  and  wilful  or  wanton  negligence. 
Stringer  v.  Alabama  Mineral  R.  Co.,  99  Ala. 
397.  And  see  Georgia  Pac.  R.  Co.  v.  Ross, 
100  Ala.  490;  Alabama  Great  Southern  R.  Co. 
v.  Hall,  105  Ala.  599. 

6.  Kentucky  Cent.  R.  Co.  v.  Gastineau,  83 
Ky.  119;  Lexington  v.  Lewis,  10  Bush  (Ky.) 
677;  Board  of  Internal  Imp.  v.  Scearce,  2  Duv. 
(Ky.)  576. 

7.  Louisville,  etc.,  R.  Co.  v.  Filbern,  6  Bush 
(Ky.)  574,  99  Am.  Dec.  690. 
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Prima  Facie  Negligence. 


Wanton  Negligence  lias  been  held  to  be  the  failure  of  one  charged  with  a  duty 
to  exercise  an  honest  effort  in  the  employment  of  all  available  means  to  pre- 
vent injury.1 

4.  Fraud.  —  Fraud  is  not  an  element  of  negligence.*  Fraud  involves 
intent,  actual  or  constructive;  but  negligence,  as  has  already  been  pointed  out, 
is  only  inadvertent.3  But  negligence  may,  in  some  cases,  be  clear  evidence 
of  fraud.4 

IX.  Violation  of  Statute  or  Ordinance  —  1.  In  General.  —  As  has  been 

seen,  the  duty  a  violation  of  which  is  negligence  may  be  created  by  statute  or 
ordinance.5 

2.  Negligence  Per  Se.  —  Many  cases  lay  down  the  rule  that  the  violation  of 

a  statute  or  ordinance  constitutes  negligence  per  se,  or  as  a  matter  of  law,  or 
conclusive  evidence  of  negligence.6  Thus,  it  has  been  said,  a  person  violat- 
ing a  public  ordinance  is  a  wrongdoer  and  negligent  ex  necessitate '"in  the  eye 
of  the  law,  and  an  innocent  person  injured  by  the  wrongful  act  is  entitled  to 
redress.7 

3.  Prima  Facie  Negligence.  —  The  rule  of  other  cases  seems  to  be  that  the 

violation  of  a  statute  or  municipal  ordinance  is  prima  facie  evidence  of  negli- 
gence.8 

1.  Birmingham  R.,  etc.,  Co.  v.  Pinckard, 
124  Ala.  372. 

2.  Fraud.  —  Heizer  v.  Kingsland,  etc.,  Mfg. 
Co.,  110  Mo.  605,  33  Am.  St.  Rep.  482. 

3.  Wilson  v.  York,  etc.,  R.  Co.,  11  Gill  &  J. 
(Md.)  58;  Gardner  v.  Heart t,  3  Den.  (N.  Y.)  232. 
See  also  the  title  Fraud  and  Deceit,  vol.  14, 
p.  21. 

Negligence  in  Its  Various  Degrees  has  been 
said  to  range  between  pure  accident  and  actual 
fraud,  the  latter  beginning  where  negligence 
ends.    Gardner  v.  Heartt,  3  Den.  (N.  Y.)  232. 

4.  See  the  title  Fraud  and  Deceit,  vol.  14, 


p.  21. 

Two  Innocent  Parties  Rule  —  Negligence  — 
Fraud.  —  Where,  however,  one  of  two  innocent 
persons  must  suffer  loss  from  the  fraud  of  a 
third  person,  the  loss  must  be  borne  by  the 
one  whose  negligence  enabled  such  third  per- 
son to  commit  the  fraud.  Pennsylvania  Co. 
v.  Franklin  F.  Ins.  Co.,  181  Pa.  St.  40. 

5.  See  supra,  this  title,  Nature  of  Duty  — 
How  Created  —  Duty  Created  by  Statute  or  Ordi- 
nance. 

6.  View  that  Violation  of  Statute  Is  Negligence 

Per  Se — California.  —  Siemers   v.    Eisen,  54 
Cal.  418. 

Colorado.  —  Platte,  etc.,  Canal,  etc.,  Co.  v. 
Dowell,  17  Colo  376. 

Georgia.  —  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65 
Ga.  120;  Central  R.,  etc.,  Co.  v.  Smith,  78  Ga. 
694;  Western,  etc.,  R.  Co.  v.  Young,  81  Ga. 
397- 

Illinois.  —  Dunleavy  v.  Stockwell,  45  111. 
App.  230;  Terre  Haute,  etc.,  R.  Co.  v.  Voelker, 
129  111.  540. 

Indiana.  —  Pennsylvania  R.  Co.  v.  Hensil, 
70  Ind.  569;  Chicago,  etc.,  R.  Co.  v.  Boggs, 
101  Ind.  522;  Pennsylvania  R.  Co.  v.  Horton, 
132  Ind.  189;  Louisville,  etc.,  R.  Co.  v.  Davis, 
7  Ind.  App.  222;  Cleveland,  etc.,  R.  Co.  v. 
Harrington,  131  Ind.  426. 

Iowa.  —  Reynolds  v.  Hindman,  32  Iowa  146; 
Dodge  v.  Burlington,  etc.,  R.  Co.,  34  Iowa  276; 
Correll  v.  Burlington,  etc.,  R.  Co.,  38  Iowa 
120,  18  Am.  Rep.  22;  Messenger  v.  Pate,  42 
Iowa  443. 

Louisiana.  —  Clements  v.  Louisiana  Electric 
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Light  Co.,  44  La.  Ann.  692,  32  Am.  St.  Rep. 

348. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Kerr,  25  Md.  522;  Baltimore  City  Pass.  R.  Co. 
v.  McDonnell,  43  Md.  534;  Philadelphia,  etc., 
R.  Co.  v.  Stebbing,  62  Md.  504. 

Michigan.  —  Billings  v.  Breinig,  45  Mich.  65. 
Minnesota.  —  Tvedt  v.    Wheeler,  70  Minn. 
161. 

Missouri.  —  Dahlstrom  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  525;  Sandifer  v.  Lynn,  52  Mo. 
App.  553;  Skinner  v.  Stifel,  55  Mo.  App.  9; 
Brannock  v.  Elmore,  114  Mo.  55;  Butz  v. 
Cavanaugh,  137  Mo.  503,  59  Am.  St.  Rep.  504. 

New  York.  — Pitcher  v.  Lennon,  12  N.  Y. 
App.  Div.  356;  Jetler  v.  New  York,  etc.,  R. 
Co.,  2  Abb.  App.  Dec.  (N.  Y.)  458.  And  see 
Knupfle  v.  Knickerbocker  Ice  Co.,  84  N.  Y. 
491. 

South  Carolina.  —  Littlejohn  v.  Richmond, 
etc.,  R.  Co.,  49  S.  Car.  12. 

Tennessee.  —  Tennessee,  etc.,  R.  Co.  v. 
Walker,  11  Heisk.  (Tenn.)  383;  Queen  v.  Day- 
ton Coal,  etc.,  Co.,  95  Tenn.  459,  49  Am.  St. 
Rep.  935;  Knott  t:  Wagner,  16  Lea  (Tenn.) 
481. 

Texas.  — Gulf,  etc.,  R.  Co.  v.  Gasscamp,  69 
Tex.  545;  Hays  v.  Gainesville  St.  R.  Co.,  70 
Tex.  602,  8  Am.  St.  Rep.  624;  Texas,  etc.,  R. 
Co.  v.  Brown,  11  Tex.  Civ.  App.  503. 

Wisconsin.  —  Mueller  v.  Milwaukee  St.  R. 
Co.,  86  Wis.  340;  Smith  v.  Milwaukee  Build- 
ers', etc.,  Exch.,  91  Wis.  360,  51  Am.  St.  Rep. 
912;  Piper  v.  Chicago,  etc.,  R.  Co.,  77  Wis. 
247. 

Where  a  Standard  of  Duty  Is  Fixed  and  its 

measure  is  defined  by  law,  the  omission  is 
negligence  per  se.  Tucker  v.  Illinois  Cent.  R. 
Co.,  42  La.  Ann.  114. 

7.  Jetter  v.  New  York,  etc.,  R.  Co.,  2  Abb. 
App.  Dec.  (N.  Y.)  458. 

8.  View  that  Such  Violation  Is  Prima  Facie  Neg- 
ligence—  Georgia.  —  Augusta,  etc.,  R.  Co.  v. 
McElmurry,  24  Ga.  75. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Loomis, 
13  111.  548,  56  Am.  Dec.  471;  Illinois  Cent.  R. 
Co.  v.  Gillis,  68  111.  317;  Maxwell  v.  Durkin, 
86  111.  App.  257. 
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Evidence  Considered  by  Jury. 


4.  Evidence  of  Negligence  to  Be  Considered  by  Jury  — a.  In  General.  —  In 
still  other  cases  the  courts  have  been  content  with  the  announcement  that 
evidence  of  the  fact  that  the  defendant's  act  constituted  a  violation  of  a  state 
or  municipal  law  is  proper  for  the  consideration  of  the  jury,1  or  that  such 
circumstance  is  "  some  evidence"  of  negligence,  and  sufficient  to  warrant  the 
jury  in  finding  negligence.* 

b.  When  Negligence  Not  Shown.  —  It  has  been  held  that  a  violation 
of  a  duty  prescribed  by  the  terms  of  a  statute  or  ordinance  may  be  excused 
when  it  is  made  to  appear  to  the  satisfaction  of  the  jury  that  the  object 
intended  by  the  statute  was  promoted  by  its  breach  instead  of  its  observance, 
and  the  conduct  of  the  defendant  was  reasonable  and  prudent  under  the  exist- 
ing circumstances.3 


New  York.  —  McRickard  v.  Flint,  114  N.  Y. 
-222;  Devlin  v.  Gallagher,  6  Daly  (N.  Y.)  494.  * 

Illustrations.  —  It  has  been  held  that  the  vio- 
lation of  a  city  ordinance  with  reference  to  the 
thickness  of  walls  of  buildings  is  prima  facie 
evidence  of  negligence  where  an  injury  results 
in  consequence  of  the  insufficient  thickness  of 
the  walls  of  a  building  in  course  of  construc- 
tion. Giles  v.  Diamond  State  Iron  Co.,  7 
Houst.  (Del.)  45s. 

So  where  a  vessel  failed  to  comply  with  the 
law  as  to  the  carrying  of  lights,  it  was  held 
that  negligence  would  be  presumed  unless 
clear  and  indisputable  evidence  established 
the  contrary.  Taylor  v.  Harwood,  Taney  (U. 
S.)  437. 

1.  View  that  Evidence  for  the  Jury  —  England. 
—  Williams  v.  Great  Western  R.  Co.,  L.  R.  9 
Exch.  157. 

Canada.  —  Landreville  v.  Gouin,  6  Ont.  455. 

United  States.  —  Hayes  v.  Michigan  Cent. 
R.  Co.,  in  U.  S.  241. 

California.  —  Johnson  v.  Thomas,  (Cal.  1896) 
43  Pac.  Rep.  578. 

Illinois.  —  Lind  v.  Beck,  37  111.  App.  430. 

Indiana.  — St.  Louis,  etc.,  R.  Co.  v.  Mathias, 
50  lnd.  65. 

Iowa.  —  Eaton  v.  Cripps,  94  Iowa  176. 

Maine.  —  Jackson  v.  Castle,  82  Me.  579. 

Massachusetts.  —  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Hall  v.  Ripley,  119  Mass.  135; 
Hanlon  v.  South  Boston  Horse  R.  Co.,  129 
Mass.  310;  Wright  v.  Maiden,  etc.,  R.  Co.,  4 
Allen  (Mass.)  283;  Meservey  v.  Lockett,  161 
Mass.  332. 

Michigan.  —  Cook  v.  Johnston,  58  Mich.  437, 
55  Am.  Rep.  703;  Flater  v.  Fey,  70  Mich.  644. 

Minnesota.  —  Faber  v.  St.  Paul,  etc.,  R.  Co., 
29  Minn.  467. 

Missowi.  —  Sandifer  v.  Lynn,  52  Mo.  App. 
553- 

New  Hampshire.  —  Clark  v.  Boston,  etc.,  R. 
Co.,  64  N.  H.  323. 

New  York.  —  McGrath  v.  New  York  Cent., 
etc.,  R.  Co.,  63  N.  Y.  522;  Massoth  v.  Dela- 
ware, etc..  Canal  Co.,  64  N.  Y.  524;  Rochester 
v.  Montgomery,  72  N.  Y.  65;  Wasmer  v.  Dela- 
ware, etc.,  R.  Co.,  80  N.  Y.  217;  Knuprle  v. 
Knickerbocker  Ice  Co..  84  N.  Y.  488;  McRick- 
ard v.  Flint,  114  N.  Y.  226;  Rainey  v.  New 
York  Cent.,  etc.,  R.  Co.,  68  Hun  (N.  Y.)  495; 
Grinnell  v.  Taylor.  85  Hun  (N.  Y.)  85;  Mc- 
Cambley  v.  Staten  Island  Midland  R.  Co.,  32 
N.  Y.  App.  Div.  346;  Weiss  v.  Jenkins,  39  N. 
Y.  App.  Div.  567. 

Ohio.  —  Meek  v.  Pennsylvania  R.  Co.,  38 


Ohio  St.  632;  Davis  v.  Guarnieri,  45  Ohio  St. 
484,  4  Am.  St.  Rep.  548. 

Oregon.  —  Beck  v.  Vancouver  R.  Co,  25  Ore- 
gon 32. 

Pennsylvania. —  McNerney  v.  Reading  City, 
150  Pa.  St.  611. 

Utah.  —  Jeffs  v.  Rio  Grande  Western  R.  Co., 
9  Utah  374. 

Wisconsin.  —  Mittelstadt  v.  Morrison,  76 
Wis.  265. 

2.  United  States.  —  Beisegel  v.  New  York 
Cent.  R.  Co.,  (Ct.  App.)  14  Abb.  Pr.  N.  S.  (N. 
Y.)  29. 

Massachusetts.  —  Hanlon  v.  South  Boston 
Horse  R.  Co.,  129  Mass.  310. 

New  Hampshire.  —  Clark  v.  Boston,  etc.,  R. 
Co.,  64  N.  H.  323. 

New  York  — McGrath  v.  New  York  Cent., 
etc.,  R.  Co.,  63  N.  Y.  522;  McCambley  v. 
Staten  Island  Midland  R.  Co.,  32  N.  Y.  App. 
Div.  346;  Weiss  v.  Jenkins,  39N.Y.)App.  Div. 
567. 

Pennsylvania.  —  Connor  v.  Electric  Traction 
Co  ,  173  Pa.  St.  602. 

When  Evidence  Inadmissible.  —  Evidence  of 
the  violation  of  a  municipal  ordinance  is 
clearly  inadmissible  where  the  defendant  has 
been  guilty  of  no  violation  of  duty  and  it  is  in- 
applicable to  the  facts  of  the  case.  Gottlieb 
v.  Beatty,  37  111.  App.  150. 

Permissive  Ordinance  Cannot  Excuse  Negligence. 
—  Larson  v.  Ring,  43  Minn.  88. 

Where  a  Building  Has  Been  Constructed  in  Vio- 
lation of  Statute,  the  owner  is  nol  absolved  from 
liability  by  the  approval  of  the  plans  by  the 
building  department  of  the  city.  Pitcher  v. 
Lennon,  12  N.  Y.  App.  Div.  356. 

Obsolete  Ordinance.  —  The  fact  that  an  ordi- 
nance has  become  practically  obsolete  so  far 
as  its  enforcement  is  concerned  does  not  im- 
pair its  effect  upon  the  question  of  negligence. 
Cleveland,  etc.,  R.  Co.  v.  Harrington,  131 
lnd.  426. 

3.  Wakefield  v.  Connecticut,  etc.,  Rivers  R. 
Co.,  37  Vt.  330,  86  Am.  Dec.  711. 

The  Rule  of  the  Road  is  not  to  be  adhered  to 
if,  by  departing  from  it,  an  injury  can  be 
avoided.  Claplin  v.  Halves,  3  C.  &  P.  554,  14 
E.  C.  L.  445.  See  the  title  Law  of  the  Road, 
vol.  18,  p.  580. 

Where  Compliance  Impracticable. —  Baltimore, 
etc.,  R.  Co.  v.  Mali,  66  Md.  53. 

Conflicting  Ordinances. —  If  the  plaintiff  intro- 
duces evidence  of  a  municipal  ordinance  re- 
quiring certain  precautions  by  the  defendant, 
evidence  is  admissible  of  any  other  ordinances 
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5.  Natural  and  Proximate  Cause.  —  Although  the  defendant's  violation  of  a 
statute  or  ordinance  and  the  plaintiff's  injuries  consequent  thereupon  be 
show  n,  the  former  will  not  be  liable  merely  because  his  act  constituted  a  viola- 
tion of  a  state  or  municipal  law,  but  only  if  it  proximately  caused  the  injuries 
complained  of.1     It  has  been  held  indeed  that  the  same  principles  as  to  natural 


prohibiting  acts  required  by  the  former. 
Pennsylvania  R.  Co.  v.  Hensil,  70  Ind.  569. 

In  Kentucky  the  rule  seems  to  be  that  the 
fact  "I  the  violation  of  a  statute  or  ordinance 
is  never  material  on  the  question  of  negli- 
gence, and  evidence  thereof  is  therefore  inad- 
missible. Louisville,  etc.,  R.  Co.  v.  Dalton, 
102  Ky.  290. 

1.  Violation  Must  Be  Proximate  Cause  —  Eng- 
land. —  Gray  v.  Pullen,  5  B.  &  S.  970,  117  E. 
C.  L.  970,  34  L.  J.  Q.  B.  265,  11  L.  T.  N.  S. 
569,  13  W.  R.  257;  Lloyd  v.  Ogleby,  5  C.  B. 
N.  S.  667,  94  E.  C.  L.  667;  Caswell  v.  Worth, 
5  El.  &  Bl.  S49,  85  E.  C.  L.  849;  Stapley  v. 
London,  etc.,  R.  Co.,  4  H.  &  C.  93,  L.  R.  I 
Exch.  21,  11  Jur.  N.  S.  954,  35  L.  J.  Exch.  7, 
14  W.  R.  132,  13  L.  T.  N.  S.  406;  Williams  v. 
Great  Western  R.  Co.,  L.  R.  9  Exch.  157; 
Daniel  v.  Metropolitan  R.  Co.,  L.  R.  3  C.  P. 
216,  591,  L.  R.  5  H.  L.  45;  Fawcett  v.  York, 
etc.,  R.  Co.,  16  Q.  B.  610,  71  E.  C.  L.  610,  15 
Jur.  173,  2G  L.  J.  Q.  B.  222. 

Canada.  —  Howard  v.  St.  Thomas,  19  Ont. 
719;  Smith  v.  Hayes,  29  Ont.  283;  Canadian 
Coloured  Cotton  Mills  Co.  v.  Kervin,  29  Can. 
Sup.  Ct.  478. 

United  States.  —  Hayes  v.  Michigan  Cent. 
R.  Co.,  in  U.  S.  228;  Whelan  v.  New  York, 
etc.,  R.  Co.,  38  Fed.  Rep.  15;  Pike  v.  Chicago, 
etc.,  R.  Co.,  39  Fed.  Rep.  754;  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  59  Fed.  Rep.  394;  Mc- 
Gowan  v.  Larsen,  (C.  C.  A.)  66  Fed.  Rep.  910. 

Alabama.  —  Southern  R.  Co.  v.  Prather,  119 
Ala.  588,  72  Am.  St.  Rep.  949;  Western  R.  Co. 
v.  Mutch,  97  Ala.  194,  38  Am.  St.  Rep.  179. 

Georgia.  —  Augusta,  etc.,  R.  Co.  v.  Mc- 
Elmurry,  24  Ga.  75;  Douglas  v.  East  Tennes- 
see, etc.,  R.  Co.,  88  Ga.  282. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Loomis, 
13  111.  548,  56  Am.  Dec.  471;  Brink's  Chicago 
City  Express  Co.  v.  Kinnare,  168  111.  643;  Chi- 
cago, etc.,  R.  Co.  v.  Hanley,  26  111.  App.  351; 
Wright  v.  Chicago,  etc.,  R.  Co.,  27  111.  App. 
200;  Gibson  v.  Leonard,  143  111.  182,  36  Am. 
St.  Rep.  376. 

Indiana.  —  St.  Louis,  etc.,  R.  Co.  v.  Maihias, 
50  Ind.  65;  Pennsylvania  R.  Co.  v.  Hensil,  70 
Ind.  569;  Cleveland,  etc.,  R.  Co.  v.  Wynant, 
114  Ind.  525;  Cleveland,  etc.,  R.  Co.  v.  Har- 
rington, 131  Ind.  426;  Zimmerman  v.  Baur, 
11  Ind.  App.  607. 

Iowa  —  Reynolds  v.  Hindman,  32  Iowa  146; 
Dodge  v.  Burlington,  etc.,  R.  Co.,  34  Iowa 
276;  Flattes  v.  Chicago,  etc.,  R.  Co.,  35  Iowa 
191;  Poland  v.  Earhart,  70  Iowa  285. 

Kansas.  — Atchison,  etc. ,  R.  Co.  v.  Walz,  40 
Kan.  433. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Kerr,  25  Md.  521;  Philadelphia,  etc.,  R.  Co. 
v.  Stebbing,  62  Md.  504. 

Massachusetts.  —  H  anion  v.  South  Boston 
Horse  R.  Co..  129  Mass.  310;  Stone  v.  Boston, 
etc.,  R.  Co.,  171  Mass.  544. 

Michigan.  —  Billings  v.  Breinig,  45  Mich. 
65;  Cook  v.  Johnston,  58  Mich,  437,  55  Am. 


Rep.  703;  Selleck  v.  Lake  Shore,  etc  ,  R.  Co., 
93  Mich.  375. 

Mississippi.  —  Crawley  v.  Richmond,  etc.,  R. 
Co.,  70  Miss.  340;  Meyer  v.  King,  72  Miss.  1; 
Clisby  v.  Mobile,  etc.,  R.  Co.,  78  Miss.  937. 
Compare  Alabama,  etc.,  R.  Co.  v.  Phillips.  70 
Miss.  14;  New  Orleans,  etc.,  R.  Co.  v.  Toulme, 
59  Miss.  284. 

Missouri.  —  Fletcher  v.  Atlantic,  etc.,  R. 
Co.,  64  Mo.  484;  Kelley  v.  Hannibal,  etc.,  R. 
Co.,  75  Mo.  138;  Jennings  v.  St.  Louis,  etc., 
R.  Co.,  99  Mo.  394;  Dahlstrom  v.  St.  Louis, 
etc.,  R.  Co.,  108  Mo.  525;  Evans,  etc.,  Fire 
Brick  Co.  v.  St.  Louis,  etc.,  R.  Co.,  17  Mo. 
App.  624;  Lowry  v.  St.  Louis,  etc.,  R.  Co.,  40 
Mo.  App.  554;  Payne  v.  Chicago,  etc.,  R.  Co., 
129  Mo.  405;  Butz  v.  Cavanaugh,  137  Mo.  503, 
59  Am.  St.  Rep.  504. 

New  Hampshire.  —  Lyons  v.  Child,  61  N. 
H.  72. 

New  York. — Cordell  v.  New  York  Cent., 
etc.,  R.  Co.,  70  N.  Y.  119,  26  Am.  Rep.  550; 
Briggs  v.  New  York  Cent.,  etc.,  R.  Co.,  72  N. 
Y.  26;  Knupfle  v.  Knickerbocker  Ice  Co.,  84 
N.  Y.  488;  Malloy  v.  New  York  Real  Estate 
Assoc.,  156  N.  Y.  205;  Cosgrove  v.  New  York 
Cent.,  etc.,  R.  Co.,  13  Hun  (N.  Y.)  329;  Harkin 
v.  Crumbie,  (N.  Y.  City  Ct.  Gen.  T.)  14  Misc. 
(N.  Y.)  439- 

Ohio.  —  Bell  v.  Pistorius,  9  Ohio  Cir.  Dec. 
869,  18  Ohio  Cir.  Ct.  73. 

Pennsylvania. — Christner  v.  Cumberland, 
etc.,  Coal  Co.,  146  Pa.  St.  67;  Sewell  v. 
Moore,  166  Pa.  St.  570,  36  W.  N.  C.  (Pa.)  121 ; 
Wood  v.  Pennsylvania  R.  Co.,  177  Pa.  St.  306, 
55  Am.  St.  Rep.  728. 

Rhode  Island. — O'Donnell  v.  Providence, 
etc.,  R.  Co.,  6  R.  I.  2J1;  Smith  v.  Tripp,  13 
R.  I.  152;  Beehler  v.  Daniels,  19  R.  I.  49; 
Waterman  v.  Shepard,  21  R.  I.  257. 

Tennessee. — Queen  v.  Dayton  Coal,  etc., 
Co.,  95  Tenn.  458,  49  Am.  St.  Rep.  935. 

Texas.  —  Hester  v.  Windham,  (Tex.  Civ. 
App.  1894)  27  S.  W.  Rep.  1078;  Houston,  etc., 
R.  Co.  v.  Malone,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  640;  Missouri,  etc.,  R.  Co.  v.  Dob- 
bins, (Tex.  Civ.  App.  1896)  40  S.  W.  Rep.  861. 
Vermont.  —  Sowles  v.  Moore,  65  Vt.  322. 
Virginia.  —  New  York,  etc.,  R.  Co.  v.  Kel- 
lam,  83  Va.  851. 

West  Virginia.  —  Butcher  v.  West  Virginia, 
etc.,  R.  Co.,  37  W.  Va.  180. 

Wisconsin.  —  Langhoff  v.  Milwaukee,  etc., 
R.  Co.,  19  Wis.  489;  Hoppe  v.  Chicago,  etc.. 
R.  Co.,  61  Wis.  357;  Heddles  v.  Chicago, 
etc.,  R.  Co.,  74  Wis.  239.  And  see  Stacy  v. 
Knickerbocker  Ice  Co.,  84  Wis.  614. 

Admissibility  of  Evidence  —  Causal  Connection. 
—  It  has  been  held  that  evidence  of  a  statute 
or  ordinance  and  of  the  defendant's  violation 
of  it  is  inadmissible  in  the  absence  of  a  show- 
ing of  causal  connection  between  the  act  con- 
stituting such  violation  and  the  plaintiff's 
injuries.  Pennsylvania  R.  Co.  v.  Hensil,  70 
Ind.  569.  But  to  the  effect  that  the  admission 
480  Volume  XXI. 


Violation  of  Statute  or  Ordinance. 


NEGLIGENCE. 


Consequenoes  Provided  for. 


and  proximate  cause  are  applicable  whether  the  act  alleged  to  constitute  neg- 
ligence was  a  violation  of  a  statutory  duty  or  the  violation  of  some  duty 
under  general  principles  of  law.1  And  even  though  violation  of  a  statute  or 
ordinance  is  held  to  be  negligence  per  se,  causal  connection  between  the  act 
and  the  injuries  must  still  be  established,2  which  latter  requirement  shows 
conclusively  that  where  courts  lay  down  the  rule  that  the  violation  of  a  stat- 
ute or  ordinance  is  negligence  per  se,  they  do  not  mean  actionable  negligence 
because  actionable  negligence  includes  the  notion  of  proximate  cause. 

6.  Conflict  of  Cases  —  Attempted  Reconciliation  —  True  Rule.  —  The  cases  are 
notoriously  in  conflict  on  the  point  under  discussion  if  their  language  alone  is 
considered.3  The  statement  that  the  violation  of  a  statute  or  ordinance  is 
negligence  per  se  is  certainly  erroneous  if  actionable  negligence  is  meant,  and 
misleading  if  only  negligence  which  is  not  actionable,  or  negligence  "  without 
results,"  is  intended.4  So  it  is  believed  to  bean  erroneous  view  that  the  vio- 
lation of  a  statute  or  ordinance  is  even  prima  facie  evidence  of  actionable  neg- 
ligence, in  the  sense  that  the  jury  is  bound  so  to  regard  it.  The  true  rule  is 
believed  to  be  —  and  comparatively  few  cases  when  carefully  studied  will  be 
found  to  be  in  conflict  with  it  —  that  the  fact  that  the  defendant's  act  com- 
plained of  was  a  violation  of  a  statute  or  ordinance  is  merely  a  circumstance 
to  be  considered  by  the  jury  on  the  question  of  negligence,5  except  when  the 
court  can  say  as  a  matter  of  law  that  the  consequences  against  which  the  stat- 
ute or  ordinance  was  intended  to  provide  have  actually  ensued  from  its  viola- 
tion.6 And  while  it  may  be  that  there  is  no  case  in  which  it  is  distinctly  so 
held,  it  might  well  be  that  evidence  of  a  statute  or  ordinance  and  of  its  viola- 
tion should  be  considered  in  an  action  for  negligence  only  in  so  far  as  it  tends 
to  inform  the  defendant  that  certain  injurious  consequences,  or  injurious  con- 
sequences generally,  may  ensue  from  a  failure  to  observe  the  provision  in 
question.7 

7.  Consequences  Against  Which  Statute  Intended  to  Provide  —  a.  In  General. 

—  It  is  believed  that  as  a  general  rule  evidence  of  the  violation  of  a  statute 

of  such  evidence  is  not  reversible  error  see  St.  46  Am.  Rep.  400;  Jackson  v.  Castle,  82  Me. 

Louis,  etc.,  R.  Co.  v.  Malhias,  50  Ind.  65.  579. 

1.  Missouri,  etc..  R.  Co.  v.  Dobbins,  (Tex.  Massachusetts.  —  Lane  v.  Atlantic  Works, 
Civ.  App.  1896)  40  S.  W.  Rep.  861.  111  Mass.  136. 

2.  Platte,  etc.,  Canal,  etc..  Co.  v.  Dowell,  17  Michigan.  —  Cook  v.  Johnston,  5S  Mich.  437, 
Colo.  376;  Pennsylvania  R.  Co.  v.  Hensil,  70  55  Am.  Rep.  703. 

Ind.  569;  Reynolds  v.  Hindman,  32  Iowa  146;  New  York.  —  McGrath  v.  New  York  Cent., 

Dodtje  v.  Burlington,  etc.,  R.  Co.,  34  Iowa  etc.,  R.  Co.,  63  N.  Y.  522;  Knupfle  v.  Knicker- 

276  "  bocker  Ice  Co.,  84  N.  Y.  488;  McCambley  v. 

When  Violation  of  Statute  Conclusive  of  Liabil-  Staten  Island  Midland  R.  Co.,  32  N.  Y.  App. 

ity.  —  By  statute  in  some  states  a  failure  to  Div.  346;  Rainey  v.  New  York  Cent.,  etc.,  R. 

observe  statutory  precautions  is  made  conclu-  Co.,  68  Hun  (N.  Y.)  495. 

sive  of  the  defendant's  liability,  although  it  Ohio.  —  Meek  v.  Pennsylvania  R.  Co.,  38 

may  be  shown  that  even  if  such  precautions  Ohio  St.  632. 

have  been  observed  the  injury  would  have  oc-  There  can,  assuredly,  be  no  doubt  of  this 
curred.  Nashville,  etc.,  R.  Co.  v.  Thomas,  5  proposition,  as  actionable  negligence  embraces 
Heisk.  (Tenn.)  262;  Louisville,  etc.,  R.  Co.  v.  the  entire  question  of  a  defendant's  liability. 
Connor,  9  Heisk.  (Tenn.)  20;  Collins  v.  East  Not  Negligence  Per  Se  unless  Statute  So  Pro- 
Tennessee,  etc.,  R.  Co.,  9  Heisk.  (Tenn.)  841;  vides.  —  As  announcing  the  doctrine  that  the 
Tennessee,  etc.,  R.  Co.  v.  Walker,  11  Heisk.  violation  of  a  statute  is  not  negligence/^  se 
(Tenn.)  383.  unless  the  statute  itself  so  provides,  see  Beck 

3.  See,  as  adverting  to  the  existing  conflict  v.  Vancouver  R.  Co.,  25  Oregon  32. 

of  authority,  Pennsylvania  R.  Co.  v.  Hensil,  5.  See  Meservey  v.  Lockett,  161  Mass.  332. 

70  Ind.  569.  6.  See  supra,  this  section,  Evidence  of  Negli- 

4.  Violation  of  Statute  or  Ordinance  Not  Con-  gence  to  Be  Considered  by  fury;  infra,  this  sec- 
clusive  of  Negligence.  —  As  deciding  directly  or  tion,  Consequences  Against  Which  Statute  In- 
inferentially  that  the  mere  violation  of  a  stat-  tended  to  Provide  —  Whether  Question  of  Law  or 
ute  or  ordinance  is  not  conclusive  of  action-  of  Fact. 

able  negligence,  see  the  following  cases:  7.  See,  as  supporting  this  conclusion,  Salis- 

United  States.  —  Northern  Pac.   R.  Co.  v.  bury  7/.  Herchenroder,  106  Mass.  458,  8  Am. 

Sullivan,  10  U.  S.  App.  473.  Rep.  354;  Pauley  v.  Steam  Gauge,  etc..  Co., 

Maine. — Gil m ore  v.  Ross,  72  Me.  194;  Bur-  131  N.  Y.  90;   Philadelphia,  etc.,  R.  Co.  v. 

bank  v.  Bethel  Steam  Mill  Co.,  75  Me.  382,  Ervin,  89  Pa.  St.  71,  33  Am.  Rep.  726. 
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Violation  of  Statute  or  Ordinance. 


NEGLIGENCE. 


Necessity  for  Duty  to  Plaintiff. 


or  ordinance  can  tend  to  show  actionable  negligence  only  where  the  conse- 
quences particularly  or  generally  contemplated  by  the  provision  in  question 
have  ensued  from  its  violation.1  But  in  some  cases  it  seems  to  have  been 
hel  1  that  a  violation  of  a  statute  or  ordinance  may  be  evidence  of  actionable 
negligence,  irrespective  of  the  question  whether  the  consequences  which 
occurred  were  those  against  which  the  statute  was  intended  to  provide.3 

b.  Whether  Question  of  Law  or  of  Fact.  — Where,  from  a  purview 
of  the  statute  or  ordinance,  the  court  cannot  determine  as  a  matter  of  law  or 
statutory  construction  the  consequences  against  which  the  statute  was  intended 
to  provide,  the  question  is  one  for  the  jury,  as  the  answer  lies  in  a  determina- 
tion of  the  natural  and  proximate  consequences  of  a  violation  of  the  pro- 
vision.3 But  where  the  consequences  against  which  provision  was  intended  are 
dcduciblc  as  a  matter  of  law  or  construction  from  a  consideration  of  the  terms 
of  the  statute  or  ordinance,  the  question  is  then,  as  a  rule,  for  the  court.4  It 
is  only  in  this  sense  that  the  violation  of  a  statute  or  ordinance  can  be  action- 
able negligence  per  se;  that  is,  when  the  court  can  say  as  a  matter  of  law  that 
the  plaintiff's  injuries  were  consequences  contemplated  and  provided  against 
by  the  statute  or  ordinance  in  question.  Upon  proof  of  the  violation  of  the 
statute  or  ordinance  and  the  occurrence  of  the  consequences  against  which  it 
was  aimed,  the  court  may  pronounce  the  defendant  negligent  and  liable,  or 
may  instruct  the  jurors  to  find  for  the  plaintiff  if  they  believe  that  the  defend- 
ant was  guilty  of  the  act  or  omission  charged  and  that  the  plaintiff  was  injured 
thereby.5 

8.  Necessity  for  Duty  to  Plaintiff.  —  It  has  been  held  that  the  violation  of  a 

statute  or  ordinance  is  not  negligence  as  to  one  for  whose  protection  the  pro- 
vision was  not  intended."  But  it  will  generally  be  found  that  the  duty  created 
is  to  such  persons  as  will  be  likely  to  be  injured  by  a  failure  to  observe  the 
precautions  prescribed,  so  after  all  the  question  is  one  of  natural  and  proxi- 
mate cause. 

1.  Consequences  Provided  Against — England. 
—  Atkinson  v.  Newcastle,  etc.,  Waterworks 
Co.,  2  Ex.  D.  441.  And  see  Williams  v.  Great 
Western  R.  Co.,  L.  R.  9  Exch.  157. 

United  States.  —  See  Hayes  v.  Michigan 
Cent.  R.  Co.,  ill  U.  S.  240. 

Missouri. — Foster  v.  Swops,  41  Mo.  App. 
137. 

Rhode  Island.  —  Morrissey  v.  Providence, 
etc.,  R.  Co.,  15  R.  I.  271. 

Tennessee.  —  Queen  v.  Dayton  Coal,  etc., 
Co.,  95  Tcnn.  458,  49  Am.  St.  Rep.  935. 

2.  See  Williams  v.  Great  Western  R.  Co.,  L. 
R.  9  Exch.  in,  per  Pollock,  B.;  Union  Pac. 
R.  Co.  v.  McDonald,  152  U.  S.  262. 

3.  See  Lane  v.  Atlantic  Works,  1 1 1  Mass.  140. 

4.  When  Question  of  Law  —  England.  —  Ohrby 
v.  Ryde  Com'rs,  10  Jur.  N.  S.  1048,  33  L.  J.  Q. 

B.  296,  12  W.  R.  1079,  5  B.  &  S.  743,  117  E. 

C.  L.  743;  Atkinson  v.  Newcastle,  etc.,  Water- 
works Co.,  2  Ex.  D.  441. 

Canada.  —  Rosenberger  v.  Grand  Trunk  R. 
Co.,  8  Ont.  App.  482,  affirmed  9  Can.  Sup.  Ct. 
311;  Grand  Trunk  R.  Co.  v.  Sibbald,  20  Can. 
Sup  Ct.  259. 

Alabama.  — Louisville,  etc.,  R.  Co.  v.  Hall, 
91  Ala.  112,  24  Am.  St.  Rep.  863. 

Georgia. — Georgia  R.  Co.  v.  Williams,  74 
Ga.  723;  Central  R.,  etc.,  Co.  v.  Raiford.  82  Ga. 
400;  Georgia  R.,  etc..  Co.  v.  Daniel,  89  Ga. 
463- 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Reid,  24 
III.  145;  Roden  v.  Chicago,  etc.,  R.  Co.,  133  111. 
73;  Williams  v.  Chicago,  etc.,  R.  Co.,  135  111. 


491,  25  Am.  St.  Rep.  397;  Chicago,  etc.,  R. 
Co.  v.  McKnight,  16  111.  App.  596;  Louisville, 
etc.,  Consol.  R.  Co.  v.  Lee,  47  111.  App.  384; 
Maney  v.  Chicago,  etc.,  R.  Co.,  49  111.  App. 
108. 

Missouri.  —  Turner  v.  Kansas  City,  etc.,  R. 
Co.,  78  Mo.  578. 

Rhode  Island.  —  Smith  v.  Tripp,  13  R.  I.  152; 
Morrissey  v.  Providence,  etc.,  R.  Co.,  15  R. 
I.  271. 

Tennessee.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Feathers,  10  Lea  (Tenn.)  103. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Cunning- 
ham, 4  Tex.  Civ.  App.  262. 

Vermont.  —  Wakefield  v.  Connecticut,  etc., 
Rivers  R.  Co.,  37  Vt.  330,  86  Am.  Dec.  711. 

Wisconsin .  —  Ransom  v.  Chicago,  etc.,  R. 
Co.,  62  Wis.  178.  51  Am.  Rep.  718. 

5.  Thus,  the  Plaintiff  Is  Entitled  to  an  Instruc- 
tion that  he  should  recover  if  the  defendant's 
driver  caused  the  collision  by  violating  the 
ordinance  governing  speed,  manner  of  driv- 
ing, and  right  of  way,  and  thereby  inflicted 
injuries  on  the  plaintiff  or  his  wife,  or  both. 
May  v.  Hahn,  22  Tex.  Civ.  App.  365. 

6.  Hamilton  ?>.  Minneapolis  Desk  Mfg.  Co., 
78  Minn.  3;  Flannigan  v.  American  Glucose 
Co  ,  (Buffalo  Super.  Ct.  Gen.  T.)  n  N.  Y. 
Supp.  688;  Beehler  v.  Daniels,  19  R.  I.  49. 

A  City  Ordinance  Which  Requires  that  Machinery 
Shall  Be  So  Protected  as  to  insure  the  safety  of 
employees  does  not  give  a  right  of  action  to  a 
person  who  is  not  an  employee.  Gibson  v. 
Leonard,  143  111.  182,  36  Am.  St.  Rep.  376. 


Proximate  Cause  : 


NEGLIGENCE. 


Natural  Consequences. 


9.  Fact  that  Statute  or  Ordinance  Does  Not  Specifically  Impose  Civil  Liability.  — 

The  fact  that  the  statute  or  ordinance  in  question  does  not  in  terms  impose  a 
civil  liability  for  its  violation  does  not  affect  evidence  of  its  violation  as  going 
to  show  negligence.1 

10.  Statutes  or  Ordinances  Imposing  Penalty  for  Violation.  —  The  fact  that  a 
statute  or  ordinance  imposes  a  specific  penalty  for  its  violation  does  not 
change  the  effect  of  evidence  of  the  violation  thereof  as  going  to  show 
negligence.' 

Injunction  to  Prevent  in  Addition  to  Penalty  for  Violation.  —  But  where  an  act  created 
a  particular  duty  and  provision  was  made  for  a  private  remedy  by  injunction 
in  addition  to  the  imposition  of  a  penalty  for  its  violation,  it  was  held  that  no 
action  was  maintainable  by  an  individual  except  as  provided  by  the  statute.3 

11.  Alleged  Distinction  Between  Statute  and  Ordinance.  —  Some  cases  dis- 
tinguish between  the  violation  of  a  statute  and  that  of  a  municipal  ordinance 
as  going  to  show  negligence,  on  the  ground  that  no  power  exists  in  the  latter 
instance  to  create  a  civil  liability.4  But  the  better  doctrine  is  believed  to  be 
that  no  such  distinction  exists.5 

12.  Contributory  Negligence.  —  A  statute  creating  a  duty  towards  a  particular 
class,  or  directing  precautions  against  certain  consequences  to  persons  in  gen- 
eral, does  not  abrogate  the  law  of  contributory  negligence.  The  fact  that  the 
defendant  was  engaged  in  a  violation  of  a  law  or  an  ordinance  will  not  excuse 
the  plaintiff's  recklessly  exposing  himself  to  danger.6  And  the  rule  is  the 
same  although  the  defendant's  act  is  regarded  as  negligence  per  se.7 

X.  Proximate  Cause  —  Natural  Consequences  —  1.  General  Rule.  —  It  is  a 
general  rule  that  the  defendant's  alleged  negligence,  in  order  to  render  him 
liable,  must  have  naturally  and  proximately  caused  the  injuries  complained  of.8 


1.  Correll  v.  Burlington,  etc.,  R.  Co.,  38 
Iowa  122,  18  Am.  Rep.  22;  Parker  v.  Barnard, 
135  Mass.  116,  46  Am.  Rep.  450;  Pauley  v. 
Steam  Gauge,  elc,  Co.,  131  N.  Y.  90;  Queen 
v.  Dayton  Coal,  etc.,  Co.,  95  Tenn.  458,  49 
Am.  St.  Rep.  935. 

2.  Penalty  Imposed  —  England.  —  Couch  v. 
Steel,  3  El.  &  Bl.  402,  77  E.  C.  L.  402. 

Iowa.  —  Correll  v.  Burlington,  etc.,  R.  Co., 
38  Iowa  122,  18  Am.  Rep.  22. 

Massachusetts.  —  Parker  v.  Barnard,  135 
Mass.  116,  46  Am.  Rep.  450. 

New  York.  —  Beisegel  v.  New  York  Cent. 
R.  Co.,  (Ct.  App.)  14  Abb.  Pr.  N.  S.  (N.  Y.) 
29;  Pauley  v.  Steam  Gauge,  etc.,  Co., 
131  N.  Y.  90;  Jetter  v.  New  York,  etc.,  R. 
Co.,  2  Keyes  (N.  Y.)  154.  Compare  Brown  v. 
Buffalo,  etc.,  R.  Co.,  22  N.  Y.  191,  substan- 
tially overruled,  however,  by  Jetter  v.  New 
York,  etc.,  R.  Co.,  2  Keyes  (N.  Y.)  154. 

Tennessee.  —  Queen  v.  Dayton  Coal,  etc., 
Co..  95  Tenn.  458,  49  Am.  St.  Rep.  935. 

3.  Grant  v.  Slater  Mill,  etc.,  Co.,  14  R.  I. 
384.  And  see  Atkinson  v.  Newcastle,  etc.. 
Waterworks  Co.,  2  Ex.  D.  441.  But  compare 
Pauley  v.  Steam  Gauge,  etc.,  Co.,  131  N.  Y. 
90. 

4.  Philadelphia,  etc.,  R.  Co.  v.  Ervin,  89  Pa. 
St.  71,  33  Am.  Rep.  726;  Heeney  v.  Sprague, 
11  R.  I.  456,  23  Am.  Rep.  502. 

6.  Bott  v.  Pratt,  33  Minn.  323.  And  see 
Haves  v.  Michigan  Cent.  R.  Co.,  1 1 1  U.  S.  240. 

6.  Contributory  Negligence  —  England.  —  Cas- 
well v.  Worth,  5  El.  &  Bl.  849,  85  E.  C.  L.  849. 

Colorado.  —  Platte,  etc.,  Canal,  etc.,  Co.  v. 
Dowell,  17  Colo.  376. 

Indiana.  —  St.  Louis,  etc.,  R.  Co.  v.  Mathias, 
50  Ind.  65;  Cleveland,  etc.,  R.  Co,  v.  Harring- 
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ton,  131  Ind.  426;  Pennsylvania  R.  Co.  v. 
Horton,  132  Ind.  189. 

Iowa.  —  Reynolds  v.  Hindman,  32  Iowa  146; 
Dodge  v.  Burlington,  etc.,  R.  Co.,  34  Iowa  276. 

Louisiana.  —  Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692,  32  Am.  St.  Rep.  348. 

Mississippi. — Crawley  v.  Richmond,  etc., 
R.  Co.,  70  Miss.  340. 

Pennsylvania.  —  Christner  v.  Cumberland, 
etc.,  Coal  Co.,  146  Pa.  St.  67. 

Tennessee. — Queen  v.  Dayton  Coal,  etc., 
Co.,  95  Tenn.  458,  49  Am.  St.  Rep.  935. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Le 
Gierse,  51  Tex.  189;  Houston,  etc.,  R.  Co.  v. 
Leslie,  57  Tex.  86. 

Wisconsin.  —  Langhoff  v.  Milwaukee,  etc., 
R.  Co.,  19  Wis.  489. 

7.  Platte,  etc.,  Canal,  etc.,  Co.  v.  Dowell, 
17  Colo.  376. 

8.  General  Rule  as  to  Proximate  Cause — Eng- 
land.—  Kelly  v.  Partington,  5  B.  &  Ad.  645, 
27  E.  C.  L.  144;  Ward  v.  Weeks,  7  Bing.  211, 
20  E.  C.  L.  104;  Illidge  v.  Goodwin,  5  C.  &  P. 
190,  24  E.  C.  L.  272;  Caswell  v.  Worth,  5  EL 
&  Bl.  849,  85  E.  C.  L.  849,  2  Jur.  N.  S.  116,  25 
L.  ].  Q.  B.  121;  Greenland  v.  Chaplin,  5  Exch. 
248;  Wilson  v.  Newberry,  41  L.  J.  Q.  B.  31, 
L.  R.  7  Q.  B.  31,  25  L.  T.  N.  S.  695,  20  W.  R. 
in;  O'Neil  v.  Everest,  61  L.  J.  Q.  B.  453,  66 
L.  T.  N.  S.  396;  Metropolitan  R.  Co.  v.  Jack- 
son, 3  App.  Cas.  198;  Glover  v.  London,  etc., 
R.  Co..  L.  R.  3  Q.  B.  25;  Sharp  v.  Powell,  L. 
R.  7  C.  P.  253;  Clark  v.  Chambers.  3  Q.  B.  D. 
327;  Borradaile  v.  Brunton,  8  Taunt.  535,  4  E. 
C.  L.  202. 

Canada.  —  Morgan  v.  Bell  Telephone  Co., 
11  Quebec  Super.  Ct.  103;  Tooke  v.  Bergeron, 
37  Can,  Sup.  Ct.  567, 
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Louisville,  etc.,  R.  Co.,  91  Ala.  382. 

Arkansas.  —  Martin  v.  St.  Louis,  etc.,  R.  Co., 
55  Ark.  510;  James  v.  James,  58  Ark.  157;  St. 
Louis,  etc.,  R.  Co.  v.  Roberts,  56  Ark.  387. 
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Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Bell,  1 
Kan,  App,  71, 
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Kentucky. — Shields  v.  Louisville,  etc.,  R. 

Co.,  97  Ky.  103;  Patch  v.  Covington,  17  B. 

Mon.  (Ky.)  722,  66  Am.  Dec.  186;  Bailey  v. 

Cincinnati,  etc.,  R.  Co.,  (Ky.  1892)  20  S.  W. 

Rep.  198;  Lockridge  v.  Fesler,  (Ky.  1896)  37 
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Maine.  —  Worcester  v.  Great  Falls  Mfg.  Co., 

41  Me.  159,  66  Am.  Dec.  217;  Page  r/.Bucksport, 
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Co.  v.  Stebbing,  62  Md.  504. 
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Michigan.  —  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  15;  Lewis  v.  Flint  etc.,  R.  Co., 
54  Mich.  55,  52  Am.  Rep.  790;  Moll  v.  River- 
side Storage,  etc.,  Co.,  82  Mich.  389;  St.  Clair 
Mineial  Springs  Co.  v.  St.  Clair,  96  Mich.  463; 
Beall  v.  Athens,  81  Mich.  536;  Powers  v. 
Thayer  Lumber  Co.,  92  Mich.  533:  Lambeck 
v.  Grand  Rapids,  etc.,  R.  Co.,  106  Mich.  512; 
Mitchell  v.  Prange,  no  Mich.  78,  64  Am.  St. 
Rep.  329. 

Minnesota.  —  Campbell  v.  Stillwater,  32 
Minn.  308. 

Missouii.  —  Harlan  v.  St.  Louis,  etc.,  R. 
Co.,  65  Mo.  22;  Davis  v.  Spicer,  27  Mo.  App. 
279:  Bank  of  Commerce  v.  Ginocchio,  27  Mo. 
App.  661;  Gordon  v.  Chicago,  etc.,  R.  Co.,  44 
Mo.  App.  201;  Evans,  etc.,  Fire  Brick  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  17  Mo.  App.  624;  Relyea 
v.  Kansas  City,  etc.,  R.  Co.,  (Mo.  1892)  19  S. 
W.  Rep.  1116;  Stanley  v.  Union  Depot  R.  Co., 
114  Mo.  606;  Browning  v.  Wabash  Western  R. 
Co.,  (Mo.  1893)  24  S.  W.  Rep.  731;  Dickson  v. 
Omaha,  etc.,  R.  Co.,  124  Mo.  140,  46  Am.  St. 
Rep.  429;  Butzw.  Cavanaugh,  137  Mo.  503,  59 
Am.  St.  Rep.  504.  See  also  Graney  v.  St.  Louis, 
etc.,  R.  Co.,  140  Mo.  89. 

Nebraska.  —  McClary  v.  Sioux  City,  etc.,  R. 
Co.,  3  Neb.  44  19  Am.  Rep.  631;  Lincoln, 
etc.,  R.  Co.  v.  Sutherland,  44  Neb.  526. 

New  Mexico.  —  Lutz  v.  Atlantic,  etc.,  R.  Co., 
6  N.  Mex.  496. 

New  York.  —  Thomas  v.  Winchester,  6  N. 
Y.  397,  57  Am.  Dec.  455;  Holbrook  v.  Utica, 
etc.,  R.  Co.,  12  N.  Y.  236,  64  Am.  Dec.  502; 
Loop  v.  Litchfield,  42  N.  Y.  358,  I  Am.  Rep. 
543;  Ehrgottr;.  New  Vork,  96  N.  Y.  264;  Read 
v.  Nichols,  118  N.  Y.  224;  Murphy  v.  Brook- 
lyn, 118  N.  Y.  575;  Hart  v.  Grennell,  122  N. 
Y.  371;  Mitchell  v.  Turner,  149  N.  Y.  39;  Mars 
v.  Dekwware,  etc..  Canal  Co.,  54  Hun  (N.  Y.) 
625;  Rehler  v.  Western  New  York,  etc.,  R. 
Co.,  (Stipm.  Ct.  Gen?  T.)  8  N.  Y  Supp.  286; 
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in  question  was  the  proximate  cause  of  the  plaintiff's  injury.1 

Although  There  May  Have  Been  Such  an  Act  or  Omission  as  would  have  rendered  the 
defendant  liable  had  damages  proximately  resulted  therefrom,  yet  if  they  did 
not  proximately  so  result  the  defendant  is  not  liable  though  the  plaintiff  is 
damaged  and  though  such  damages  would  not  have  resulted  but  for  the  act 
or  omission  complained  of.2 

2.  Proximate  Cause  —  a.  In  General.  — ■  A  proximate  cause,  in  the  law  of 
negligence,  is  such  a  cause  as  operates  to  produce  particular  consequences 
without  the  intervention  of  any  independent  unforeseen  cause  without  which 
the  injuries  would  not  have  occurred.3 


Schoen  v.  Dry  Dock,  etc.,  Co.,  58  N.  Y.  Super. 
Ct.  149;  Egan  v.  Berkshire  Apartment  Assoc., 
16  Daly  (N.  Y.)  218;  Steinwig  v.  Biel,  (Sup. 
Ct.  App.  T.)  16  Misc.  (N.  Y.)47;  Connelly  v. 
Rist,  (Supm.  Ct.  Tr.  T.)  20  Misc.  (N.  Y.)  31; 
Piehl  v.  Albany  R.  Co.,  30  N.  Y.  App.  Div.  166; 
Beetz  v.  Brooklyn,  10  N.  Y.  App.  Div.  382; 
Heffernan  v.  Arnold,  48  N.  Y.  App.  Div.  419; 
Cosgrove  v.  New  York  Cent.,  etc.,  R.  Co.,  13 
Hun  (N.  Y.)  329;  Barringer  v.  New  York 
Cent.,  etc.,  R.  Co.,  18  Hun  (N.  Y.)  398;  Kel- 
sey  v.  Jewett.  28  Hun  (N.  Y.)  51;  Lehman  v. 
Brooklyn  City  R.  Co.,  47  Hun  (N.  Y.)  355; 
France  v.  New  York,  etc.,  R.  Co.,  68  Hun  (N. 
Y.)  325:  Du  Bois  v.  New  York  Cent.,  etc.,  R. 
Co.,  88  Hun  (N.  Y.)  10;  Muller  v.  Minken,  (N. 
Y.  Super.  Ct  Tr.  T.)  5  Misc.  (N.  YO444;  Coyle 
v.  Third  Ave.  R.  Co.,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  9. 

North  Carolina.  —  Parker  v.  Wilmington, 
etc.,  R.  Co.,  86  N.  Car.  224;  Coley  v.  States- 
ville,  121  N.  Car.  301:  Crampton  v.  Ivie,  126 
N.  Car.  894. 

Pennsylvania.  —  Morrison  v.  Davis,  20  Pa. 
St.  171,  57  Am.  Dec.  695;  Fleming  v.  Beck,  48 
Pa.  St.  309;  Pennsylvania  R.  Co.  v.  Kerr,  62 
Pa.  St.  353,  1  Am.  Rep.  431;  Fairbanks  v. 
Kerr,  70  Pa.  St.,  86,  10  Am.  Rep.  664;  Oil 
Creek,  etc.,  R.  Co.  v.  Keighron,  74  Pa.  St. 
320;  Pennsylvania  R.  Co.  v.  Hope,  80  Pa.  St. 
373,  21  Am.  Rep.  100;  Hoag  v.  Lake  Shore, 
etc.,  R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653; 
Philadelphia,  etc.,  R.  Co.  v.  Boyer,  97  Pa.  St. 
91 ;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  St.  1 ; 
Pittsburg  Southern  R.  Co.  v.  Taylor,  104  Pa. 
St.  306,  49  Am.  Rep.  580;  West  Mahanoy  Tp. 
v.  Watson,  116  Pa.  St.  344,  2  Am.  St.  Rep.  604; 
Bunting  v.  Hogsett.  139  Pa.  St.  363,  23  Am. 
St.  Rep.  192,  27  W.  N.  C.  (Pa.)  317;  Kieffer 
v.  1 1  ummelstown,  151  Pa.  St.  304,  3]  W. 
N.  C.  (Pa.)  15;  Behling  v.  Southwest  Penn- 
sylvania Pipe  Lines,  160  Pa.  St.  359,  40  Am. 
St.  Rep.  724,  34  W.  N.  C.  (Pa.)  209;  Grimmer 
v.  Pennsylvania  R.  Co.,  175  Pa.  St.  1;  Wood 
v.  Pennsylvania  R.  Co.,  177  Pa.  St.  306,  55 
Am.  St.  Rep.  728,  4  Pa.  Dist.  119,  16  Pa.  Co. 
Ct.  290,  36  W.  N.  C.  (Pa.;  410;  Willis  v.  Arm- 
strong County,  183  Pa.  St.  184;  Cochran  v. 
Philadelphia,  etc..  R.  Co.,  184  Pa.  St.  565; 
Mack  v.  Lombard,  etc..  Pass.  R.  Co.,  8  Pa. 
Co.  Ct.  305,  18  Wash.  L.  R<?p.  84;  Boatwright 
v.  Chester,  etc..  Electric  R.  Co.,  4  Pa.  Super. 
Ct.  279,  40  W.  N.  C.  (Pa.)3^o;  Dixon  v.  Butler 
Tp..  4  Pa.  Super.  Ct.  333^  40  W.  N.  C.  (Pa.) 
209;  Bakery.  Pennsylvania  R.  Co.,  142  Pa.  St. 
503:  Hart  v.  Allen,  2  Watts  (Pa.)  116. 

Rhode  Island.  —  Morrissey  v.  Providence, 
etc.,  R.  Co.,  15  R.  I.  271;  Waterman  v.  Shcp- 
ard,  21  R.  I.  257. 
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South  Carolina.  —  Gregory  v.  Layton,  36  S. 
Car.  93,  31  Am.  St.  Rep.  857;  Brown  v.  Lau- 
rens County,  38  S.  Car.  282. 

Tennessee.  —  Louisville,  etc..  R.  Co.  v. 
Guthrie,  10  Lea  (Tenn.)  432;  Illinois  Cent.  R. 
Co.  v.  Spence,  93  Tenn.  173,  42  Am.  St.  Rep. 
907. 

Texas.  —  Seale  v.  Gulf,  etc.,  R.  Co.,  65  Tex. 
274,  57  Am.  Rep.  602;  Texas,  etc.,  R  Co.  v. 
Bigham,  90  Tex.  223;  Gulf,  etc.,  R.  Co.  v. 
Williams,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
967;  Central  Texas,  etc.,  R.  Co.  v.  Hoard, 
(Tex.  Civ.  App.  1898)  49  S.  W.  Rep.  142. 

Vermont.  —  Stickney  v.  Maidstone,  30  Vt. 
741;  Gilson  v.  Delaware,  etc.,  Canal  Co.,  65 
Vt.  213,  36  Am.  Si.  Rep.  802. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Rudd, 
88  Va.  648. 

West  Virginia.  —  Butcher  v.  West  Virginia, 
etc.,  R.  Co.,  37  W.  Va.  180;  Schwartz  v.  Shull, 
45  W.  Va.  405. 

Wisconsin.  —  Brown  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  342,  41  Am.  Rep.  41;  Atkinson  v. 
Goodrich  Transp.  Co.,  60  Wis.  141,  50  Am. 
Rep.  352 ;  Barton  v.  Pepin  County  Agricultural 
Soc,  83  Wis.  19;  Marvin  v.  Chicago,  etc.,  R. 
Co.,  79  Wis.  140;  Lynch  v.  Northern  Pac.  R. 
Co.,  84  Wis.  348;  Raymond  v.  Keseberg,  84 
Wis.  302;  Laird  v.  Otsego.  90  Wis.  25;  Deisen- 
rieter  v.  Kraus-Merkel  Malting  Co.,  97  Wis. 
279;  Sheiidan  7'  Bigelow,  93  Wis.  426. 

Evidence  Inadmissible.  —  Evidence  of  certain 
alleged  acts  of  negligence  which  did  not  con- 
ttibute  to  the  plaintiff's  injury  is  incompeient. 
Louisville,  etc.,  R.  Co.  v.  Hurt,  (Ky.  1890)  13 
S.  VV.  Rep.  275;  McNally  v.  Colwell,  91  Mich. 
527,  30  Am.  St.  Rep.  494. 

1.  Florida  Cent.,  etc.,  R.  Co.  v.  Williams,  37 
Fla.  406. 

2.  McFarlane  v.  Sullivan,  99  Wis.  361;  Dob- 
bins v.  Missouri,  etc.,  R.  Co.,  91  Tex.  60; 
Sowles  v.  Moore,  65  Vt.  322.  And  see  Stacy 
v.  Knickerbocker  Ice  Co.,  84  Wis.  614. 

Fellow-servant  Rule. — So  where  the  negli- 
gence of  a  fellow-servant  and  not  that  of  the 
defendant  was  the  proximate  cause  of  the 
plaintiff's  injuries,  there  can  be  no  recovery. 
Connelly  v.  Rist,  (Supm.  Ct.  Tr.  T.)  20  Misc. 
(N.  Y.)  31. 

For  a  full  discussion  of  the  fellow-servant 
doctrine  see  the  title  Fellow-servants,  vol. 
12,  p.  893. 

3.  Proximate  cause  has  been  variously  de- 
fined, but  the  detinition  as  above  given  is  pre- 
ferred. 

Last  Negligent  Act  Contributing,  Etc.  —  The 

proximate  cause  of  an  injury  has  been  said  to 
be  the  last  negligent  act  contributing  thereto, 
and  without  which  such  injury  would  not  have 
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b.  Nearness  in  Point  of  Time  or  Physical  Sequence.  —  While 
"proximate"  means  literally  "nearest,"  the  proximate  cause  of  injuries 
alleged  to  be  clue  to  negligence  does  not  in  law  mean  nearest  in  point  of  time 
or  in  the  physical  sequence  of  events.1  Whether,  it  has  been  said,  the  alleged 
negligent  cause  which  contributes  to  an  accident  is  or  is  not  legally  proximate 
is  not  determined  with  reference  to  the  order  in  which  the  several  contribut- 
ing elements  succeed  each  other,  but  with  reference  to  the  efficiency  of  those 
elements.2 

3.  Natural  Consequences.  —  Consequences  may  be  said  to  be  natural  in  the 
present  connection  when  they  result  from  an  alleged  negligent  cause  in  a 
usual  and  experienced  sequence.3  In  a  broad  and  general  sense,  all  conse- 
quences are,  and  must  of  necessity  be,  natural,  because  subject  to  natural  laws 
which  can  neither  be  changed  nor  varied.4  But  it  is  in  the  more  limited  sense, 
as  above  indicated,  that  the  term  is  employed  in  the  law  of  negligence. 

4.  Natural  —  Proximate  —  Interrelation  of  Terms.  —  When  the  terms 
"  natural"  and  "  proximate"  are  employed  in  conjunction,  each  in  a  sense 
limits  and  defines  the  other.5 

5.  Rule  of  Contemplation  of  Consequences  —  a.  In  General.  —  In  the  writer's 
view,  the  entire  subject  of  negligence  depends  upon  the  question  of  con- 
templation of  consequences,  properly  stated  and  applied.6  Loosely  speaking, 
the  rule  on  this  subject  may  be  stated  to  be  that  a  defendant  is  not  liable  in 
negligence  where  no  injurious  consequences  could  reasonably  have  been  con- 
templated as  a  result  of  the  act  or  omission  complained  of,  but  is  liable  where 
injuries  might  have  been  anticipated  or  foreseen.7 


resulted.  Schwartz  v.  Shull,  45  W.  Va.  405. 
See  also  the  title  Damages,  vol.  8,  p.  537. 

1.  Chronological  or  Physical  Sequence.  —  That 
the  proximate  legally  responsible  cause  of  in- 
juries need  not  be  nearest  in  point  of  time  or 
the  physical  sequence  of  events,  see  the  follow- 
ing cases: 

Colorado.  — Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.,  12  Colo.  App.  145. 

Illinois.  —  American  Express  Co.  v.  Risley, 
77  111.  App.  476. 

Indiana.  —  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 131  Ind.  30:  Lake  Shore,  etc.,  R.  Co. 
v.  Wilson,  11  Ind.  App.  488. 

Michigan.  —  Gage  v.  Pontiac,  etc.,  R.  Co., 
105  Mich.  335. 

Missouri.  —  Browning  v.  Wabash  Western 
R.  Co.,  124  Mo.  55. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v.  Sal- 
mon, 39  N.  J.  L.  299,  23  Am.  Rep.  214;  Wiley 
v.  West  Jersey  R.  Co.,  44  N.  J.  L.  247. 

Pennsylvania.  —  West  Mahanoy  Tp.  v.  Wat- 
son, 116  Pa.  St.  344,  2  Am.  St.  Rep.  604. 

Texas  — Central  Texas,  etc.,  R.  Co.  v. 
Hoard,  (Tex.  Civ.  App.  1898)49  S.  W.  Rep.  142. 

2.  Van  Houten  v.  Fleischman,  (C.  PI.  Gen. 
T.)  1  Misc.  (N.  Y.)  130. 

3.  Wiley  v.  West  Jersey  R.  Co.,  44  N.  J.  L. 
248. 

4.  See  Delaware,  etc.,  R.  Co.  v.  Salmon,  39 
N.  J.  L.  299,  23  Am.  Rep.  214. 

5.  See  Delaware,  etc.,  R.  Co.  v.  Salmon,  39 
N.  J.  L.  299,  23  Am.  Rep.  214. 

6.  Negligence  as  Dependent  on  Contemplation 
of  Consequences.  —  As  directly  holding  or  plainly 
intimating  that  the  neglige  nee  or  freedom  from 
negligence  of  an  act  depends  upon  the  ques- 
tion whether  injurious  consequences  were  or 
might  and  should  have  been  contemplated  or 
foreseen,  see  Henry  v.  Southern  F  ac.  R.  Co., 
50  Cal.  183;  Coley  v.  Statesville,  121  N.  Car. 


301:  Deisenrieter  v.  Kraus-Merkel  Malting 
Co.,  97  Wis.  279;  Wilber  v.  Follansbee,  97  Wis. 
577;  Baxter  v.  Chicago,  etc.,  R.  Co.,  104  Wis. 
307. 

7.  Rule  of  Contemplation   of  Consequences  — 

England.  —  Blyth  v.  Birmingham  Waterworks 
Co.,  11  Exch.  781. 

Canada. — Sullivan  v.  McWilliam,  20  Ont. 
App.  627;  Roe  v.  Lucknow,  21  Ont.  App.  1; 
Skelton  v.  Thompson,  3  Ont.  11;  Bedard  v. 
Hunt,  10  Quebec  Super.  Ct.  490. 

United  States.  —  Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.S.  469;  Richmond,  etc.,  R.  Co. 
v.  Elliott,  149  U.  S.  266;  Motey  v.  Pickle 
Marble,  etc.,  Co.,  (C.  C.  A.)  74  Fed.  Rep.  155. 

Alabama.  —  Western  R.  Co.  v.  Mutch,  97 
Ala.  197,  38  Am.  St.  Rep.  179. 

California.  —  Benson  v.  Central  Pac.  R.  Co., 
98  Cal.  45. 

Colorado.  — John  Mouat  Lumber  Co.  v.  Wil- 
more,  15  Colo.  136. 

Illinois.  —  Chicago  v.  Starr,  42  111.  174,  89 
Am.  Dec.  422;  Meister  v.  Lang,  28  111.  App. 
624;  Haas  v.  Metz,  78  111.  App.  46. 

Indiana.  —  Wabash,  etc.,  R.  Co.  v.  Locke, 
112  Ind.  404;  Diamond  Plate  Glass  Co.  v.  De 
Hority,  143  Ind.  381;  Howe  v.  Ohmart.  7  Ind. 
App.  32;  Brummit  v.  Furness,  1  Ind.  App. 
401;  Woodruff  v.  Bowen,  136  Ind.  431. 

Iowa. — Ochiltree  v.  Chicago,  etc.,  R.  Co., 
93  Iowa  628. 

Kansas. —  Mastin  v.  Levagood,  47  Kan.  36. 
Louisiana. — Gallaher  v.  Crescent  City  R. 
Co.,  37  La.  Ann.  288;  New  Orleans,  etc.,  R. 
Co.  v.  McEwen,  etc.,  Co.,  49  La.  Ann.,  1184; 
Tucker  v.  Illinois  Cent.  R.  Co.,  42  La.  Ann. 
114. 

Maryland.  —  Piedmont,  etc.,  R.  Co.  v.  Mc- 
Kenzie,  75  Md.  458. 

Massachusetts.  —  Metallic  Compression  Cast- 
ing Co.  v.  Fitchburg  R.  Co.,  109  Mass.  277,  12 
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b.  Anticipation  of  Particular  Consequences.  —  In  order,  however, 
that  a  party  may  be  liable  in  negligence,  it  is  not  necessary  that  he  should 
have  contemplated  or  even  been  able  to  anticipate  the  particular  consequences 
which  ensued,  or  the  precise  injuries  sustained  by  the  plaintiff.'  It  is  suffi- 
cient if,  by  the  exercise  of  reasonable  care,  the  defendant  might  have  foreseen 
that  some  injury  would  result  from  his  act  or  omission,  or  that  consequences 
of  a  generally  injurious  nature  might  have  been  expected.* 


Am.  Rep.  689;  Gould  v.  Slater  Woolen  Co. , 
147  Mass.  315;  Stone  v.  Boston,  etc.,  R.  Co., 
171  Mass.  536. 

Michigan.  —  Beauchamp  v.  Saginaw  Min. 
Co.,  50  Mich.  163,  45  Am.  Rep.  30;  Charlebois 
v.  Gogebic,  etc.,  R.Co.,  91  Mich.  59;  Mitchell 
v.  Prange,  110  Mich.  78,  64  Am.  St.  Rep. 
329- 

Minnesota.  — Jones  v.  Snow,  56  Minn.  214. 

Missouri.  —  Ellet  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  518;  Banks  v.  Wabash  Western  R.  Co., 
40  Mo.  App.  458;  Foster  v.  Missouri  Pac.  R. 
Co.,  115  Mo.  165. 

New  Mexico.  —  Lutz  v.  Atlantic,  etc.,  R.  Co., 
6  N.  Mex.  496. 

New  York. — Sutton  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  243;  Lilly  v.  New  York 
Cent.,  etc.,  R.  Co.,  107  N.  Y.  567;  Pasquini  v. 
Lowery,  (Supm.  Ct.  Gen.  T.j  18  N.  Y.  Supp. 
284;  Cottrell  v.  Marshall  Infirmary,  70  Hun 
(N.  Y.)  495;  Favro  v.  Troy,  etc.,  Bridge  Co.,  4 
N.  Y.  App.  Div.  241;  Litiman  v.  New  York,  36 
N.  V.  App.  Div.  189;  Cleary  v.  Blake,  14  N. 
Y.  App.  Div.  602;  Heffernan  v.  Arnold,  48 
N.  Y.  App.  Div.  419;  Witte  v.  Dieftenbach,  54 
N.  Y.  Super.  Ct.  508;  Hinz  v.  Starin,  46  Hun 
(N.  Y.)  526;  McCaffrey  v.  Twenty-third  St. 
R.  Co.,  47  Hun  (N.  Y.)  404;  Hankins  v.  Wat- 
kins.  77  Hun  (N.  Y.)36o;  Spengeman  v.  Alter, 
(C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)6i;  Wood  v. 
Third  Ave.  R.  Co.,  (Supm.  Ct.)  13  Misc.  (N. 
Y.)  308. 

North  Carolina.  —  Blackwell  v.  Lynchburg, 
etc.,  R.  Co.,  in  N.  Car.  151. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Kerr,  62  Pa.  St.  353,  I  Am.  Rep.  431;  Penn- 
sylvania R.  Co.  v.  Hope,  80  Pa.  St.  373,  21 
Am.  Rep.  100;  Hey  v.  Philadelphia,  81  Pa.  St. 
44,  22  Am.  Rep.  733  ;  Hoag  v.  Lake  Shore,  etc., 
R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653,  Balti- 
more, etc.,  R.  Co.  v.  Sulphur  Spring  Independ- 
ent School  Dist.,  96  Pa.  St.  65,  42  Am.  Rep. 
529;  West  Mahanoy  Tp.  v.  Watson,  116  Pa. 
St.  344,  2  Am.  Si.  Rep.  604;  Hazel  v.  People's 
Pass.  R.  Co.,  132  Pa.  St.  96;  Koelsch  v.  Phila- 
delphia Co.,  152  Pa.  St.  355,  34  Am.  St.  Rep. 
653.  31  W.  N.  C.  (Pa.)  341;  Donahue  v.  Kelly, 
181  Pa.  St.  93,  59  Am.  St.  Rep.  632;  Steams  v. 
Ontario  Spinning  Co.,  184  Pa.  St.  519,  63  Am. 
St.  Rep.  807. 

Texas.  —  St.  Louis,  etc.,  R.  Co.  v.  McKinsey, 
78  Tex.  298,  22  Am.  St.  Rep.  54;  Rozwadosf- 
skie  v.  International,  etc.,  R.  Co.,  1  Tex.  Civ. 
App.  487;  Texas,  etc.,  R.  Co.  v.  Doherty,  4 
Tex.  App.  Civ.  Cas.,  §  164. 

Vermont.  —  Gilson  v.  Delaware,  etc.,  Canal 
Co.,  65  Vt.  213,  36  Am.  Si.  Rep.  802. 

Washington.  —  Ilwaco  R.,  etc..  Co.  v.  Hed- 
rick.  1  Wash.  4*6,  22  Am.  St.  Rep.  169. 

Wisconsin.  —  Alkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141,  50  Am.  Rep.  352;  Jackson 
v.  Wisconsin  Telephone  Co..  88  Wis.  243; 
Sheridan  v.  Bigelow,  93  Wis.  426;  Pier  u.  Chi- 
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cago,  etc.,  R.  Co.,  94  Wis.  357;  Gorr  v.  Mittle- 
staedt,  96  Wis.  296. 

Rule  Stated.  —  In  Greenland  v.  Chaplin,  5 
Exch.  243,  it  was  laid  down  that  "  a  person  is 
expected  to  anticipate  and  guard  against  all 
reasonable  consequences,  but  that  he  is  not 
*  *  *  expected  to  anticipate  and  guard 
against  that  which  no  reasonable  man  would 
expect  to  occur." 

As  the  rule  has  been  otherwise  expressed, 
a  party  who  takes  reasonable  care  to  guard 
against  accidents  arising  from  ordinary  causes 
is  not  liable  for  accidents  arising  from  ex- 
traordinary causes.  Blyth  v.  Birmingham 
Waterworks  Co.,  2  Jur.  N.  S.  333,  n  Exch. 
781,  25  L.  J.  Exch.  212. 

"  An  injury  arising  from  *  *  *  an  act 
that  ordinary  humancareand  foresight  are  un- 
able to  guard  against  is  but  the  misfortune  of 
the  sufferer  and  lays  no  foundation  for  legal 
responsibility."     Harvey  v.  Dunlop,  Hill  & 

D.  Supp.  (N.  Y.)  193. 

Rule  of  Contemplation  of  Consequences  as 
Affected  by  Contract. —  It  has  been  held  that 
where  one  party  undertakes  by  contract  wilh 
another  to  be  answerable  for  any  damages  for 
which  the  other  contracting  party  may  be  held 
liable  by  the  negligence  of  the  party  so  con- 
tracting, the  latter  is  chargeable  with  a  con- 
templation of  all  such  consequences  as  might 
have  been  anticipated  by  the  former.  Wilson 
v.  Chicago,  42  Fed.  Rep.  506. 

1.  Anticipation  of  Particular  Consequences  — 
Alabama.  —  Alabama  G.  S.  R.  Co.  v.  Chapman, 
80  Ala.  615. 

Illinois.  —  Dixon  v.  Scolt,  181  III.  116. 

Indiana.  —  White  Sewing  Mach.  Co.  v. 
Richter,  2  Ind.  App.  331;  Louisville,  etc.. 
Ferry  Co.  v.  Nolan,  135  Ind.  60;  Bohrer  v. 
Dienhart  Harness  Co.,  (Ind.  App.  1896)  45  N. 

E.  Rep.  668. 

Minnesota.  —  Chiistianson  v.  Chicago,  etc.. 
R.  Co.,  67  Minn.  94. 

Missouri.  —  Miller  v.  St.  Louis,  eic,  R.  Co., 
90  Mo.  389;  Graney  v.  St.  Louis,  elc,  R. 
Co.,  140  Mo.  89;  Hoepper  v.  Southern  Hotel 
Co.,  142  Mo.  378. 

Pennsylvania.  —  Hess  v.  Berwind-White 
Coal  Min.  Co.,  178  Pa.  St.  239. 

Vermont.  —  Isham  v.  Dow,  70  Vt.  588,  67 
Am.  St.  Rep.  691. 

All  Possibilities  of  Danger.  —  It  is  n»t  neces- 
sary to  liability  that  the  detendant  should  be 
able  to  see  in  advance  all  the  possibilities  of 
danger  which  might  result  from  his  alleged 
negligent  omission.  Lilly  v.  New  York  Cent., 
etc.,  R.  Co.,  107  N.  Y.  567. 

2.  United  States.  —  Milwaukee,  etc.,  R.  Co. 
v.  Kellogg,  94  U.  S.  469. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Krin- 
ning,  87  Ind.  351;  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346:  Grimes  v.  Louisville,  etc., 
R.  Co.,  3  Ind.  App.  573. 
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c.  Form  of  Injury  or  Manner  of  Occurrence.  —  It  is  likewise 
unnecessary  to  the  constitution  of  negligence  that  the  defendant  should  have 
been  able  to  anticipate  the  form  of  the  injuries  sustained  or  the  particular 
manner  of  their  occurrence.1 

,/.  PARTICULAR  PERSON  Injured.  —  It  is  very  clear  that  there  may  be  a 
negligent  act  or  omission,  although  the  defendant  is  not  able  to  foresee  what 
person  will  sustain  injuries  thereby.2 

e.  Presumption  of  Defendant's  Contemplation  —  (i)  In  General.  — 
There  may  be  negligence  although  the  defendant  did  not  in  fact  contemplate 
injurious  consequences  of  any  character  if,  under  the  circumstances,  such  con- 
sequences should  have  been  foreseen;  that  is  to  say,  if  the  consequences 
were  natural  and  probable,  their  contemplation  will  be  presumed.3 

(2)  Negligence  in  Failing  to  Knott:  —  The  rule  that  a  defendant  may  be 
liable  in  negligence  although  he  did  not  in  fact  contemplate  any  injurious 
consequences  whatever  as  a  result  of  his  act  or  omission,  is  frequently  applied 
in  cases  where  an  injury  is  due  to  defective  conditions  of  which  the  defendant 
was  entirely  ignorant,  but  which  reasonable  care,  prudence,  or  vigilance  on 
his  part  would  have  revealed.4  Nor  will  the  defendant  be  excused  by  the  fact 
that  he  did  not  anticipate  the  consequences  which  followed  by  reason  of  his 


Iowa.  —  Liming  v.  Illinois  Cent.  R.  Co.,  81 
Iowa  246. 

Maryland.  —  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74. 

Massachusetts.  —  Hill  v.  Winsor,  118  Mass. 
251. 

New  York.  —  I.owery  v.  Manhattan  R.  Co., 
99  N.  Y.  158,  52  Am.  Rep.  12. 

Utah.  —  Griffiths  v.  Clift,  4  Utah  462. 

1.  Chicago,  etc.,  R.  Co.  v.  Nelson,  53  111. 
App.  151 ;  Dixon  v.  Scott,  181  111.  116. 

2.  Giraudi  v.  Electric  Imp.  Co.,  107  Cal.  120, 
48  Am.  St.  Rep.  114;  Ennis  v.  Gray,  87  Hun 
(N.  Y.)  355;  Quill  v.  Empire  State  Telephone 
Co.,  (Supm.  Ct.)  13  Misc.  (N.  Y.)  435. 

Thus,  Where  a  Person  Opens  a  Trap  Door  on  His 
Premises  he  is  required  to  take  precautions 
against  danger  not  only  as  to  persons  who  he 
knows  or  has  reason  to  believe  are  approach- 
ing the  locality  of  the  opening,  bul  also  as  to 
those  who  it  is  probable  in  the  ordinary  use  of 
the  premises  may  approach  it.  Binny  v. 
Carney,  (Supm.  Ct.  App.  Div.)  46  N.  Y.  Supp. 
307- 

3.  Presumption  —  England.  —  Greenland  v. 
Chaplin,  5  Exch.  248;  Smith  v.  London,  etc., 
R.  Co.,  L.  R.  5  C.  P.  98,  L.  R.  6  C.  P.  14; 
Sharp  v.  Powell,  L.  R.  7  C.  P.  253;  Townsend 
v.  Wathen,  9  East  277. 

United  States.  — Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.  S.  469. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Eaton, 
94  Ind.  474;  Billmon  v.  Indianapolis,  etc.,  R. 
Co.,  76  Ind.  166;  Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346;  Binford  v.  Johnston,  82 
Ind.  426. 

Maryland.  —  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74. 

Massachusetts.  —  Marble  v.  Worcester,  4 
Gray  (Mass.)  397. 

Mississippi.  —  Heirn  v.  M'Caughan,  32  Miss. 
17. 

Missouri.  —  Miller  v.  St.  Louis,  etc.,  R.  Co., 
90  Mo.  389. 

New  York.  —  Williams  v.  Vanderbilt,  28  N. 
Y.  217,  84  Am.  Dec.  333. 

Pennsylvania.  —  Hoag  v.  Lake  Shore,  etc., 


R.  Co.,  85  Pa.  St.  293,  27  Am.  Rep.  653;  Col- 
lins v.  Chartiers  Valley  Gas  Co.,  139  Pa.  St. 
in,  27  W.  N.  C.  (Pa.)  217. 

Smith  v.  London,  etc.,  R.  Co.  —  In  the  leading 
case  of  Smith  v.  London,  etc.,  R.  Co.,  L.  R.  6 
C.  P.  14,  the  court,  per  Channell,  B.,  said: 
"  When  it  has  been  once  determined  that  there 
is  evidence  of  negligence,  the  person  guilty  of 
it  is  equally  liable  for  its  consequences, 
whether  he  could  have  foreseen  them  or  not." 
But  this  statement  is  misleading  for  the  reason 
that  the  very  question  of  negligence  itself  de- 
pends upon  the  further  question  whether  in- 
jurious consequences  might  have  been  foreseen 
from  the  particular  act  or  omission. 

But  a  Purchase  of  an  Airgun  by  a  Father  for 
his  nine-year  old  son  is  not  such  an  act  as  will 
render  the  father  liable  for  injuries  sustained 
by  reason  of  its  use  by  another  boy,  not  a 
member  of  his  family,  to  whom  it  was  de- 
livered by  the  defendant's  wife  without  his 
knowledge  or  consent.  Chaddock  v.  Plum- 
mer,  88  Mich.  225,  26  Am.  St.  Rep.  283.  An 
airgun,  it  was  held  in  this  case,  is  not  so  obvi- 
ously and  intrinsically  dangerous  that  to  put 
it  in  the  hands  of  a  child  is  negligence,  the 
court  concluding  that  "  there  were  too  many 
intervening  causes  without  the  act  or  knowl- 
edge of  the  defendant,  between  the  buying  of 
the  gun  and  the  injury,  to  hold  the  defendant 
liable."  And  for  a  similar  case  in  which  the 
same  conclusion  was  reached,  see  Harris  v. 
Cameron,  81  Wis.  239,  29  Am.  St.  Rep.  891. 

4.  Negligence  in  Not  Knowing  Defective  Con- 
ditions—  England.  —  Marney  v.  Scott,  68  L.  J. 
Q.  B.  736,  (1899)  1  Q.  B.  986,  47  W.  R.  666; 
Jones  v.  Page,  15  L.  T  N.  S.  619;  Burrell  v. 
Tuohy,  (1898)  2  Ir.  271. 

Canada.  —  Scroggie  v.  Guelph,  36  U.  C.  Q. 
B.  534- 

United  States.  —  Western  Union  Tel.  Co.  v. 
Engler,  (C.  C.  A.)  75  Fed.  Rep.  102. 

Massachusetts.  —  Stevenson  v.  Joy,  152 
Mass.  45. 

Missouri.  —  Stevens   v.    Walpole,    76  Mo. 
App.  213;  Jegglin  v.  Roeder,  79  Mo.  App.  428, 
2  Mo.  App.  Rep.  498. 
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failure  to  exercise  ordinary  and  reasonable  attention  in  connection  with 
matters  which  should  govern  an  ordinarily  prudent  man  in  determining 
whether  the  course  pursued  was  a  safe  one  under  the  circumstances.1  But 
where  the  defective  conditions  to  which  the  injuries  were  due  were  neither 
known  to  the  defendant  nor  such  as  would  have  been  disclosed  by  reasonable 
vigilance  and  foresight,  then  liability  is  excluded  by  the  rule  of  contemplation 
of  consequences.* 

/.  Injuries  Need  Not  Be  Necessary  Consequence.  —  It  is  not,  of 
course,  requisite  that  an  alleged  negligent  act  should  be  of  a  nature  neces- 
sarily calculated  to  produce  injuries.3 

g.  Extent  and  Limits  of  Rule.  —  A  party  will  not  be  held  liable  in 
negligence  for  failing  to  provide  against  that  which  a  man  of  ordinary  fore- 
sight and  prudence  could  not  reasonably  have  anticipated.4  or  for  an  act  or 
omission  which  produced  damage  only  by  the  concurrence  of  an  extraordinary 
event  the  happening  of  which  could  not  have  been  foreseen.5  But  where  the 
concurring  event,  though  to  a  certain  extent  unusual,  might  still  have  been 
foreseen  and  its  consequences  provided  against,  the  defendant's  act  or  omis- 
sion may  be  negligence  and  the  proximate  cause  of  the  loss.0 

The  Mere  Fact  that  an  Injury  Might  Have  Been  Avoided  by  the  adoption  of  certain 
precautions  does  not  prove  that  there  was  fault  in  failing  to  anticipate  and 
provide  against  it.7    Nor  is  the  fact  that  after  the  occurrence  of  an  accident 


New  Hampshire.  —  Brown  v.  Merrimack 
River  Sav.  Bank,  67  N.  H.  549,  68  Am.  St. 
Rep.  700. 

New  York.  —  M urray  v.  Usher,  117  N.  Y. 
542;  McLaughlin  v.  Armfield,  58  Hun  (N.  Y.) 
376.  See  also  Lee  v.  Vacuum  Oil  Co.,  54  Hun 
(N.  Y.)  156;  Spaulding  v.  Sherman,  75  Wis.  77. 

North  Carolina.  —  Blackwell  v.  Lynchburg, 
etc.,  R.  Co.,  in  N.  Car.  151. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Taylor,  (Tex. 
Civ.  App.  1S95)  31  S.  W.  Rep.  214. 

Injuries  from  Falling  Smokestack.  —  Thus, 
where  the  plainliff  was  injured  by  the  falling 
of,  a  smokestack  of  faulty  and  defective  con- 
struction, it  was  held  that  the  liability  of  the 
owner  of  the  premises  in  no  wise  depended  on 
his  actual  knowledge  of  the  insecuritv  of  the 
stack.  Boyce  v.  Tallerman,  83  111.  App. 
575- 

1.  Whitten  v.  Hartin,  163  Mass.  39. 

One  Who  Shoots  Another  While  Hunting  may 
be  liable  in  damages  therefor  although  he  was 
not  aware  of  the  presence  of  such  other  person. 
Hankins  v.  Watkins,  77  Hun  (N.  Y.)  360. 

2.  Baddeley  v.  Shea,  114  Cal.  1,  55  Am.  St. 
Rep.  56;  Metzger  v.  Schultz,  16  Ind.  App.  454; 
Akers  v.  Overbeck,  (Supm.  Ct.  App.  T.)  18 
Misc.  (N.  Y.)  198. 

3.  Medsker  v.  Pogue,  1  Ind.  App.  197. 

4.  Woodruff  v.  Bowen,  136  Ind.  431;  Gould 
v.  Slater  Woolen  Co.,  147  Mass.  315;  Sjogren 
v.  Hall,  53  Mich.  274;  Kitchen  v.  Carter,  47 
Neb.  776;  Atkinson  v.  Goodrich  Transp.  Co., 
60  Wis.  141,  50  Am.  Rep.  352. 

Sharp  v.  Powell.  —  A  leading  case  in  the 
present  connection  is  that  of  Sharp  v.  Powell, 
L.  R.  7  C.  P.  253,  41  L.  J.  C.  PI.  95,  26  L.  T. 
N.  S.  436.  The  facts  were  that  a  servant,  in 
violation  of  the  Metropolitan  Police  Act,  2  & 
3  Vict.,  c.  47.  §  54,  washed  a  van  in  a  public 
street  and  allowed  the  waste  water  to  run 
down  the  gutter  towards  a  grating  leading  to 
the  sewer,  about  twenty-five  yards  off.  The 
weather  being  cold,  the  grating  was  obstructed 
by  ice,  and  the  water  flowed  over  a  portion  of 
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the  causeway,  which  was  ill  paved  and  un- 
even, and  there  froze;  and  a  horse,  while  be- 
ing led  past  this  spot,  slipped  upon  the  ice 
and  was  injured.  It  was  held  that  such  con- 
sequence was  too  remote  to  be  attributed  to 
the  wrongful  acts  of  the  servant,  and  that  the 
master  was  not  liable. 

6.  Memphis,  etc.,  R.  Co.  v.  Reeves,  10  Wall. 
(U.  S.)  176;  Dubuque  Wood,  etc.,  Assoc.  v. 
Dubuque,  30  Iowa  176;  Denny  v.  New  York 
Cent.  R.  Co.,  13  Gray  (Mass.)  481,  74  Am.  Dec. 
645;  McClary  v.  Sioux  City,  etc.,  R.  Co.,  3 
Neb.  44,  19  Am.  Rep.  631;  Lyons  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278,  19 
Am.  Rep.  181 ;  Daniels  v.  Ballantine,  23  Ohio 
St.  532,  13  Am.  Rep.  264;  Morrison  v.  Davis, 
20  Pa.  St.  171,  57  Am.  Dec.  695. 

Where  Concurrence  of  Ordinary  Event  Would 
Have  Produced  Same  Result. —  Although  an  un- 
expected and  ex  traord  i  nary  event  has  concurred 
with  the  defendant's  negligence  in  producing 
the  injury  complained  of,  yet  if  the  same  re- 
sult would  have  ensued  by  the  concurrence  of 
an  event  of  an  ordinary  natute,  the  defendant 
will  be  liable.  Elder  v.  Lykens  Valley  Coal 
Co.,  157  Pa.  St.  490,  37  Am.  St.  Rep.  742. 

6.  Pruitt  v.  Hannibal,  etc.,  R.  Co,,  62  Mo. 
537:  Deming  v.  Grand  Trunk  R.  Co.,  48  N.  H. 
455;  Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y. 
500. 

Actual  Kno  w  ledge  of  Extraordinary  Conditions. — 

A  party  may  be  charged  with  negligence  when 
he  knew  or  had  means  of  knowing  that  conse- 
quences not  usually  resulting  from  his  particu- 
lar act  or  omission  would  be  likely  to  flow 
therefrom  in  the  particular  case  by  reason  of 
some  existing  cause  or  condition  of  an  un- 
usual nature.  Shepperd  n.  Midland  R.  Co., 
25  L.  T.  N.  S.  879;  Scott  v.  Hunter.  46  Pa.  St. 
192.  84  Am.  Dec.  542;  Oil  Citv  Gas  Co.  v. 
Robinson,  99  Pa.  St.  1,  42  Am.  Rep.  391,  note. 

7.  Wallace  v.  Standard  Oil  Co.,  66  Fed.  Rep. 
260;  Angus  v.  Lee,  40  111.  App.  304;  Sjogren 
v.  Hall,  53  Mich.  274;  Spengeman  v.  Alter, 
(C.  PI.  Gen.  T.)  7  Misc.  (N.  Y.)  61. 
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it  is  seen  t hat  such  accident,  might  have  been  easily  guarded  against  conclu- 
sive of  negligence.1  Thus,  where  the  possibility  of  a  particular  occurrence  is 
demonstrated  only  by  its  happening,  there  is  no  liability  in  negligence.3 
Hut  the  fact  that  no  such  accident  as  the  one  complained  of  had  ever  happened 
before  is  not,  of  course,  conclusive  of  the  fact  that  there  was  no  negligence.3 
6.  Intervening  Causes  —  a.  In  General.  —  It  is  well  settled  that  the  mere 
fact  that  there  have  been  intervening  causes  between  the  defendant's  negli- 
gence and  the  plaintiff's  injuries  is  not  sufficient  in  law  to  relieve  the  former 
from  liability;  that  is  to  say,  the  plaintiff's  injuries  may  yet  be  natural  and 
proximate  in  law,  although  between  the  defendant's  negligence  and  the  inju- 
ries other  causes,  conditions,  or  agencies  have  operated,  and  when  this  is  the 
case  the  defendant  is  liable.  *    So  the  defendant  is  clearly  responsible  where 


1.  Sjogren  v.  Hall,  53  Mich.  274. 

2.  Coggs  v.  Bernard,  2  Ld.  Ravm.909;  Levy 
v.  Pike,  25  La.  Ann.  630;  Gould  v.  Slater 
Woolen  Co.,  147  Mass.  315;  Sjogren  v.  Hall. 
53  Mich.  274;  Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  1.  And  see  Richards  v.  Rough, 
53  Mich.  212. 

Where  an  Appliance  Has  Been  Used  for  a  Con- 
siderable Length  of  Time  and  has  been  found 
properly  to  answer  the  purpose  for  which  it 
was  intended,  il  is  not  negligence,  it  has  been 
held,  to  continue  its  use.  Crocheron  v.  North 
Shore  Staten  Island  Ferry  Co.,  56  N.  Y.  656; 
Loftus  v.  Union  Ferry  Co.,  84  N.  Y.  455,  38 
Am.  Rep.  533;  Lafflin  v.  Buffalo,  etc.,  R.  Co., 
106  N.  Y.  136;  Tonkins  v.  New  York  Ferry 
Co.,  47  Hun  (N.  Y.)  562;  Frobisher  v.  Fifth 
Ave.  Transp.  Co.,  81  Hun  (N.  Y.)  544. 

3.  Hubbell  v.  Yonkers,  104  N.  Y.  434,  58 
Am.  Rep.  522;  Lilly  v.  New  York  Cent.,  etc., 
R.  Co.,  107  N.  Y.  567;  Bartholomew  v.  Pough- 
keepsie.  etc.,  Ferry  Co.,  (Supm.  Ct.  Gen.  T.) 
7  N.  Y.  Supp.  785;  Simmons  v.  McConnell,  86 
Va.  494. 

Evidence  Inadmissible.  —  It  has  been  held, 
indeed,  that  where  an  act  is  of  a  nature  likely 
to  produce  an  injury,  evidence  of  the  perform- 
ance of  other  similar  acts  without  injury  is 
not  admissible.  Medsker  v.  Pogue,  1  Ind. 
App.  197. 

4.  General  Rule  as  to  Intervening  Causes  — 

England.  —  Lynch  v.  Nurdin,  1  Q.  B.  29,  41 
E.  C.  L.  422;  North  v.  Smith,  10  C.  B.  N.  S. 
572,  100  E.  C.  L.  572,  4  L.  T.  N.  S.  407;  Lee  v. 
Riley.  18  C.  B.  N.  S.  722,  114  E.  C.  L.  722,  n 
Jur.'N.  S.  527,  34  L.  J.  C.  PI.  212,  13  W.  R. 
51;  Illidge  v.  Goodwin,  5  C.  &  P.  190,  24  E. 
C.  L.  272;  The  Gertor,  70  L.  T.  N.  S.  703; 
Dixon  v.  Bell,  5  M.  &  S.  198;  Halestrap  v. 
Gregory,  (1895)  1  Q.  B.  561,  15  Reports  306; 
Scott  v.  Shepherd,  3  Wils.  C.  PI.  403. 

Canada.  —  Prescott  v.  Connell,  22  Can.  Sup. 
Ct.  147. 

United  States.  — The  Joseph  B.  Thomas,  56 
U.  S.  App.  619;  .<Etna  F.  Ins.  Co.  v.  Boon,  95 
U.  S.  117;  McDonald  v.  Union  Pac.  R.  Co., 
42  Fed.  Rep.  579;  Jensen  v.  Thomas,  81  Fed. 
Rep.  578. 

Colorado.  —  Farmers'  High  Line  Canal,  etc., 
Co.  v.  Westlake,  23  Colo.  26;  Colorado  Mortg., 
etc.,  Co.  v.  Rees,  21  Colo.  435. 

Connecticut.  —  Goshen,  etc.,  Turnpike  Co.  v. 
Sears,  7  Conn.  86. 

Illinois. — Aurora  v.  Pulfer,  56  III.  270; 
Weick  v.  Lander,  75  111.  93;  Carterville  v. 
Cook,  129  111.  152,  16  Am  St.  Rep.  248;  Joliet 
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v.  Shufeldt,  144  III.  403,  36  Am.  St.  Rep.  453; 
L.  Wolff  Mfg.  Co.  v.  Wilson,  152  III.  9. 

Indiana.  —  Billman  v.  Indianapolis,  etc.,  R. 
Co.,  76  Ind.  166,  40  Am.  Rep.  230;  Binford  v. 
Johnston,  82  Ind.  426,  42  Am.  Rep.  508; 
Noblesville  Gas,  etc.,  Co.  v.  Teter,  1  Ind. 
App.  322. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  582;  Gould  v.  Schermer,  101  Iowa  582; 
Liming  v.  Illinois  Cent.  R.  Co.,  81  Iowa  246; 
Pratt  v.  Chicago,  etc.,  R.  Co.,  107  Iowa  287. 

Kansas.  —  Atchison  v.  King,  9  Kan.  550; 
Chicago,  etc.,  R.  Co.  v.  McBride,  54  Kan.  172. 

Louisiana.  —  Tucker  v.  Illinois  Cent.  R.  Co., 
42  La,  Ann.  114. 

Maine.  —  Lake  v.  Milliken,  62  Me.  240,  16 
Am.  Rep.  456. 

Massachusetts.  —  Simmons  v.  New  Bedford, 
etc.,  Steamboat  Co.,  97  Mass.  368,  93  Am. 
Dec.  99;  Carter  v.  Towne,  98  Mass.  567,  96 
Am.  Dec.  682;  Lane  v.  Atlantic  Works,  107 
Mass.  104J  Eaton  v.  Boston,  etc.,  R.  Co.,  11 
Allen  (Mass  )  500,  87  Am.  Dec.  730;  Titcomb 
v.  Fitchburg  R.  Co.,  12  Allen  (Mass.)  254;  Mc- 
Donald v.  Snelling,  14  Allen  (Mass.)  292,  92 
Am.  Dec.  768;  Powell  v.  Deveney,  3  Cush. 
(Mass.)  300,  50  Am.  Dec.  738;  Manning  v. 
West  End  St.  R.  Co.,  166  Mass.  230. 

Michigan.  —  Barnes  v.  Brown,  95  Mich.  576; 
Gage  v.  Pontiac,  etc.,  R.  Co.,  105  Mich.  335; 
Detzur  v.  B.  Stroh  Brewing  Co.,  119  Mich. 
282. 

Minnesota.  —  McMahon  v.  Davidson,  12 
Minn.  357;  Johnson  v.  Chicago,  etc.,  R.  Co., 
31  Minn.  57;  Campbell  v.  Stillwater,  32  Minn. 
308,  50  Am.  Rep.  567. 

Missouri.  —  H  ull  v.  Kansas  City,  54  Mo. 
598,  14  Am.  Rep.  487;  Nagel  v.  Missouri  Pac. 
R.  Co.,  75  Mo.  653,  42  Am.  Rep.  418. 

New  Hampshire.  —  Clark  sr.  Barrington,  41 
N.  H.  44;  Ricker  v.  Freeman,  50  N.  H.  420. 

New  Jersey.  —  Buchanan  v.  West  Jersey  R. 
Co.,  52  N.  J.  L.  265. 

New  York. —  Sheridan  v.  Brooklyn  City,  etc., 
R.  Co..  36  N.  Y.  39,  93  Am.  Dec.  490;  Webster 
v.  Hudson  River  R.  Co.,  38  N.  Y.  260;  Slater 
v.  Mersereau,  64  N.  Y.  138;  Macauley  v.  New 
York,  67  N.  Y.  602;  Lowery  v  Manhattan  R. 
Co.,  99  N.  Y.  158,  52  Am.  Rep.  12;  Gibney  v. 
State,  137  N.  Y.  1 ;  Otten  v.  Cohen,  (N.  Y.  City 
Ct.  Gen.  T.)  I  N.  Y.  Supp.  430;  Earl  v.  Crouch, 
(Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp.  770;  Put- 
nam v.  New  York  Cent.,  etc.,  R.  Co.,  47  Hun 
(N.  Y.)  439:  Roe  v.  Crimmins,  (N.  Y.  City  Ct. 
Gen.  T.)  8  Misc.  (N.  Y.)  496;  Anderson  v. 
Standard  Gas  Light  Co.,  (Supm.  Ct.  App.  T.) 
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Proximate  Cause  : 


NEGLIGENCE. 


Natural  Consequonces. 


the  intervening  causes,  acts,  or  conditions  were  set  in  motion  by  his  earlier 
negligence,  or  naturally  induced  by  such  wrongful  act  or  omission,1  or  even, 
it  is  generally  held,  if  the  intervening  acts  or  conditions  were  of  a  nature  the 
happening  of  which  was  reasonably  to  have  been  anticipated,2  though  they 
may  have  been  acts  of  the  plaintiff  himself.3 

b.  Fact  that  Injuries  Would  Not  Have  Occurred  but  for  Inter- 
vening Cause.  —  An  act  or  omission  may  yet  be  negligent  and  of  a  nature 
to  charge  a  defendant  with  liability,  although  no  injuries  would  have  been 
sustained  but  for  some  intervening  cause,  if  the  occurrence  of  the  latter  might 
have  been  anticipated.4 


17  Misc.  (N.  Y.)  625;  McCahill  v.  Kipp,  2  E.  D. 
Smith  (N.  Y.)4I3:  Van  Steenburgh  v.  Tobias, 
17  Wend.  (N.  Y.)  562,  31  Am.  Dec.  310. 

North  Dakota.  —  Boss  v.  Northern  Pac.  R. 
Co.,  2  N.  Dak.  128,  33  Am.  St.  Rep.  756; 
Ouverson  v.  Grafton,  5  N.  Dak.  281. 

Ohio.  —  Covington  Transfer  Co.  v.  Kelly,  36 
Ohio  St.  92,  38  Am.  R?p.  558;  Southern  Ohio 
R.  Co.  v.  Morey,  47  Ohio  St.  207. 

Pennsylvania.  —  Hey  v.  Philadelphia,  81  Pa. 
St.  44,  22  Am.  Rep.  733;  Mann  v.  Weiand,  82 
Pa.  St.  256;  Baltimore,  etc.,  R.  Co.  v.  Sulphur 
Spring  Independent  School  Dist.,  96  Pa.  St. 
65,  42  Am.  Rep.  529;  Koelsch  v.  Philadelphia 
Co.,  152  Pa.  St.  355,  34  Am.  St.  Rep.  653. 

Rhode  Island. — Willis  v.  Providence  Tele- 
gram Pub.  Co.,  20  R.  I.  285. 

Tennessee.  —  Rosenbaum  v.  Shoffner,  98 
Tenn.  624. 

Texas.  — Galveston  v.  Posnainsky,  62  Tex. 
118,  50  Am.  Rep.  517;  Mallory  v.  Smith,  76 
Tex.  262,  18  Am.  St.  Rep.  40. 

Utah.  —  Griffiths  v.  Clift,  4  Utah  462;  Jeffs 
v.  Rio  Grande  Western  R.  Co.,  9  Utah  374. 

Vermont.  —  Morse  v.  Richmond,  41  Vt.  435, 
qS  Am.  Dec.  600;  Wilder  v.  Stanley,  65  Vt. 
145. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141,  50  Am.  Rep.  352;  Cairncross 
v.  Pevvaukee,  86  Wis  181. 

A  Negligent  Cause  May  Be  Proximate  although 
it  is  the  first  of  a  series  of  acts  resulting  in  an 
injury,  if  each  of  the  subsequent  acts  is  a 
natural  and  probable  result  of  the  first.  Mil- 
waukee, etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469; 
Swift  v.  Rutkowski,  67  111.  App.  209;  Terre 
Haute,  etc.,  R.  Co.  v.  Buck,  96  Ind.  346,49 
Am.  Rep.  168;  Baltimore  Cily  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74. 

1.  England.  —  Davis  v.  Garrett,  6  Bing.  716, 
19  E.  C.  L.  212;  Halestrap  v.  Gregory,  (1895) 
1  Q.  B.  561,  15  Reports  306;  Lilley  v.  Double- 
day,  7  Q-  B.  D.  511;  North  v.  Smith,  10  C.  B. 
N.  S.  572,  100  E.  C.  L.  572,  4  L.  T.  N.  S.  407. 

Canada.  —  Prescott  v.  Connell,  22  Can.  Sup. 
Ci.  147. 

United  States.  —  Henry  v.  Cleveland,  etc., 
R.  Co.,  67  Fed.  Rep.  426. 

Alabama.  — Alabama  G.  S.  R.  Co.  v.  Chap- 
man, 80  Ala.  615. 

California. — Cross  v.  California  St.  Cable 
R.  Co.,  102  Cal.  313. 

District  of  Columbia.  —  District  of  Columbia 
v.  Dempsey,  13  App.  Cas.  (D.  C.)  533. 

Indiana.  —  Louisville,  etc..  Ferry  Co.  v. 
Nolan.  135  Ind.  60;  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  126  Ind.  229,  45  Am.  &  Eng.  R.  Cas. 
532;  Pennsylvania  R.  Co.  v.  Congdon,  134 
Ind.  226,  39  Am.  St.  Rep.  251. 


Iowa.  —  Liming  v.  Illinois  Cent.  R.  Co.,  81 
Iowa  246. 

Maine.  —  Lynn  v.  Hooper,  93  Me.  46. 

Michigan.  —  Beauchamp  v.  Saginaw  Min. 
Co.,  c,o  Mich.  163,  45  Am.  Rep.  30;  Bleil  v. 
Detroit  St.  R.  Co.,  9S  Mich.  228. 

Minnesota.  —  Purcell  v.  St.  Paul  City  R.  Co., 
48  Minn.  134. 

Missouri.  —  Kincaid  v.  Kansas  City,  etc.,  R. 
Co.,  62  Mo.  App.  365;  Meade  v.  Chicago,  etc., 
R.  Co.,  68  Mo.  App.  92. 

New  York.  —  Gibney  v.  State,  137  N.  Y.  1; 
Halstead  v.  Warsaw,  43  N.  Y.  App.  Div.  39; 
Engelbach  v.  Ibert,  (Brooklyn  City  Ct.  Gen. 
T.)  10  Misc.  (N.  Y.)  535. 

North  Dakota.  —  Owen  v.  Cook,  9  N.  Dak. 
134- 

Pennsylvania.  —  Koelsch  v.  Philadelphia 
Co.,  152  Pa.  St.  355,  34  Am.  St.  Rep.  653; 
Thaichet  Central  Traction  Co.,  166  Pa.  St. 
66,45  Am.  St.  Rep.  645,  36  W.  N.  C.  (Pa.) 


Rhode  Island.  —  Willis  v.  Providence  Tele- 
gram Pub.  Co.,  20  R.  I.  285. 

Texas.  —  Mexican  Nat.  R.  Co.  v.  Mussetie, 
86  Tex.  708;  Rigdon  v.  Temple  Water  Works 
Co.,  n  Tex.  Civ.  App.  542. 

Vermont.  —  Trowe  v.  Thomas,  70  Vt.  580. 
Wisconsin.  —  Cairncross    v.    Pevvaukee,  86 
Wis.  181;  Mueller  v.  Milwaukee  St.  R.  Co.,  S6 
Wis.  340. 

2.  Earl  v.  Crouch,  (Supm.  Ct.  Gen.  T.)  16 
N.  Y.  Supp.  770;  Lynch  v.  Nurrlin,  4  Per.  & 
Dav.  672,  1  Q.  B.  29,  41  E.  C.  L.  422,  5  Jur. 
797;  Crawford  v.  Wilson,  etc.,  Mfg.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  8  Misc.  (N.  Y.)  48; 
Mallory  v.  Smith,  76  Tex.  262,  18  Am.  St. 
Rep.  40. 

3.  England.  —  Harrold  v.  Watney,  67  L.  J. 
Q.  B.  771,  (1898)  2  Q.  B.  320,  78  L.  T.  N.  S. 
788,  46  W.  R.  642. 

Canada.  —  Prescolt  v.  Connell,  22  Can.  Sup. 
Ct.  147;  Caron  v.  St.  Henri,  9  Quebec  Super. 
Ct.  490. 

Illinois. — American  Express  Co.  v.  Risley, 
179  111.  295,  77  111.  App.  476. 

Michigan.  —  Burden  v.  Lake  Shore,  etc.,  R. 
Co.,  104  Mich.  101. 

Pennsylvania.  —  Stanton  v.  Scranton  Trac- 
tion Co.,  11  Pa.  Super.  Ct.  180. 

The  Wrongful  Act  of  the  Plaintiff  may  have 
b^n  a  contributing  cause  in  producing  the  in- 
juries complained  of,  and  yet  if  the  defend- 
ani's  act  is  the  proximate  cause  thereof  he 
will  be  liable.  Davies  v.  Mann,  10  M.  &  W. 
546,  6  Jur.  954,  12  L.  J.  Exch.  10. 

4.  United  States.  —  McDonald  v.  Union  Pac. 
R.  Co.,  42  Fed.  Rep.  579. 

Illinois.  —  Aurora  v.  Pulfer,  56  111.  270; 
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Pi  oxiraate  Cause  : 


NEGLIGENCE. 


Natural  Consequences. 


, .  1\  rERVENING  Acts  of  Negligence.  —  Many  cases  lay  down  the  rule 
that  the  intervening  negligence  of  a  third  person  will  not  relieve  the  author  of 
an  earlier  negligent  act  from  liability  in  damages  therefor. 1  A  defendant  may 
in  fact  be  liable  in  negligence  although  by  reason  of  the  intervening  negli- 
gence  of  a  third  person  the  latter  is  also  liable:2  But  where  the  negligence 
of  a  third  person  is  of  an  unusual  and  extraordinary  character,  interrupting 
the  natural  sequence  of  events,  and  the  defendant's  act  or  omission  alone  was 
not  of  a  nature  to  produce  injuries,  the  defendant  will  not  be  liable.3  Or,  as 
the  rule  has  been  stated  in  some  cases,  if  the  intervening  act  of  negligence 
may  be  considered  the  sole  cause  of  the  plaintiff's  injur)',  the  author  of  the 
earlier  negligent  act  is  not  liable.4 

Negligence  of  Physician,  Surgeon,  or  Nurse.  —  The  defendant  may  be  held  liable  for 
the  entire  consequences  of  his  negligence  although  aggravated  by  the  unskil- 
ful or  negligent  act  of  a  surgeon,  physician,  or  nurse  employed  to  treat  the 
injured  person.5 

N.  Y.  Supp.  770;  Williams  v.  Koehler,  41  N. 
Y.  App.  Div.  426;  Thompson  v.  Plath,  44  N. 
Y.  App.  Div.  291;  Harper  v.  Delaware,  etc., 
R.  Co.,  22  N.  Y.  App.  Div.  273;  Cleveland  v. 
New  Jersey  Steamboat  Co.,  5  Hun  (N.  Y.)  523; 
Quill  v.  Empire  State  Telephone  Co.,  (Supm. 
Ct.)  13  Misc.  (N.  Y.)  435. 

Pennsylvania,  —  North  Pennsylvania  R.  Co. 
v.  Mahoney,  57  Pa.  St.  187;  Burrell  Tp.  v. 
Uncapher,  117  Pa.  St.  353,  2  Am.  St.  Rep.  664; 
Koelsch  v.  Philadelphia  Co.,  152  Pa.  St.  355, 
34  Am.  Si.  Rep.  653. 

Texas.  —  Brunswig  v.  White,  70  Tex.  504; 
Gulf,  etc.,  R.  Co.  v.  McWhirter,  77  Tex.  356, 
19  Am.  St.  Rep.  755. 

Vermont.  —  Wilder  v.  Stanley.  65  Vt.  145. 
Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co.,  60  Wis.  141,  50  Am.  Rep.  352. 

The  Rule  in  Question  Is  Particularly  Applicable 
where  the  defendant  owes  a  positive  duty,  irre- 
spective of  the  acts  of  others,  to  maintain  the 
place  in  question  in  a  reasonably  safe  con- 
dition.   Beck  v.  Hood,  185  Pa.  St.  32. 

2.  Scroggie  v.  Guelph,  36  U.  C.  Q,  B.  534; 
Bliss  v.  Boeckh,  8  Ont.  451. 

Thus  the  Owner  and  Occupant  of  Premises  who 
leaves  unguarded  within  (he  limits  of  a  public 
street  a  dangerous  opening  into  his  cellar  is 
liable  for  injuiies  resulting,  although  the  city 
is  also  responsible.  Landru  v.  Lund,  38  Minn. 
538. 

Right  of  Recovery  Over.  —  Where  the  plain- 
tiff's horse  took  fright  at  the  defendant's  en- 
gine and  injured  a  third  person  who  recovered 
therefor  against  the  plaintiff,  it  was  held  lhat 
the  latter,  on  showing  that  he  could  not  have 
prevented  the  accident  and  that  the  defendant, 
by  the  exercise  of  reasonable  care,  could  have 
presented  it,  had  a  right  of  recovery  over 
against  the  defendant.  Nashua  Iron,  etc., 
Co.  v.  Worcester,  etc.,  R.  Co.,  62  N.  H.  159. 

3.  Bartlett  v.  Baker.  3  H.  &  C.  153,  34  L.  J. 
Exch.  8;  Slretton  v.  Holmes,  19  Ont.  286; 
Carter  v.  Towne,  103  Mass.  507;  Fowles  v. 
Briggs,  116  Mich.  425;  Malloy  v.  New  York 
Real  Estate  Assoc.,  156  N.  Y.  205;  Geelan  v. 
Cooke,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 
460;  Morris  v.  Brown,  111  N.  Y.  318;  Schwartz 
v.  Shull,  45  W.  Va.  405. 

4.  Quill  v.  New  York  Cent.,  etc.,  R.  Co.,  16 
Daly  (N.  Y.)  313;  Thompson  v.  Plaih,  44  N. 
Y.  App.  Div.  291. 

6.  Illinois.  —  Pullman    Palace  Car   Co.  v. 
Bluhm,  109  111.  20,  50  Am.  Rep.  601. 
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Carterville  v.  Cook,  129  111.  152,  16  Am.  St. 
Rep.  248. 

Massachusetts.  —  Tilcomb  v.  Fitchburg  R. 
Co  ,  12  Allen  (Mass.)  254;  Palmer  v.  Andover, 
2  Cush.  (Mass.)  600. 

New  Hampshire.  —  Clark  v.  Barrington,  41 
N.  H.  44- 

New  York.  —  Macauley  v.  New  York,  67  N. 
Y.  602;  Phillips  v.  New  York  Cent.,  etc.,  R. 
Co.,  127  N.  Y.  657. 

Pennsylvania.  —  Hey  v.  Philadelphia,  81  Pa. 
St.  44,  22  Am.  Rep.  733. 

Vermont.  —  Morse  v.  Richmond,  41  Vt.  435, 
98  Am.  Dec.  600. 

1.  Intervening  Negligence  of  Third  Person  — 
England.  —  Lynch  v.  Nurdin,  4  Per.  &  Dav. 
672,  1  Q.  B.  29,  41  E.  C.  L.  422,  5  Jur.  797; 
Halestrap  v.  Gregory,  (1895)  1  Q.  B.  561,  15 
Reports  306. 

United  States.  —  Chicago,  etc.,  R.  Co.  v.  Sut- 
ton, (C.  C.  A.)  63  Fed.  Rep.  394;  Jenson  v. 
Thomas,  81  Fed.  Rep.  578. 

Alabama.  —  Georgia  Pac.  R.  Co.  v.  Under- 
wood, 90  Ala.  49,  24  Am.  St.  Rep.  756. 

Arkansas.  —  St.  Louis,  etc.,  R.  Co.  v.  Hop- 
kins, 54  Ark.  209. 

California.  —  Frassi  v.  McDonald,  122  Cal. 
400. 

Colorado.  —  Colorado  Mortg..  etc.,  Co.  v. 
Rees,  21  Colo.  435. 

District  of  Columbia.  —  District  of  Columbia 
v.  Dempsey,  13  App.  Cas.  (D.  C.)  533. 

Illinois.  —  Carterville  v.  Cook,  129  111.  152, 
16  Am.  St.  Rep.  248;  L.  Wolff  Mfg.  Co.  v. 
Wilson.  152  111.  9;  Murdock  v.  Walker,  43  111. 
App.  590;  Flora  u.  Pruett,  81  111.  App.  161;  St. 
Louis  Bridge  Co.  v.  Miller,  138  111.  465. 

Indiana. — Pittsbui gh,  etc.,  R.  Co.  v.  Spencer, 
98  Ind.  186;  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
intosh, 140  Ind.  261;  South  Bend  Mfg.  Co.  v. 
Liphart,  12  Ind.  App.  185. 

Louisiana.  —  Cline  r.  Crescent  City  R.  Co., 
43  La.  Ann.  327,  26  Am.  St.  Rep.  187;  Steppe 
v.  Alter,  48  La.  Ann.  363,  55  Am.  St.  Rep.  281. 

Massachusetts.  —  Eaton  v.  Boston,  etc.,  R. 
Co.,  II  Allen  (Mass.)  500,  87  Am.  Dec.  730. 

Missouri.  —  Benjamin  v.  Metropolitan  St. 
R.  Co.,  133  Mo.  274. 

New  Jersey.  —  Delaware,  etc.,  R.  Co.  v. 
Salmon.  39  N.  J.  L.  299,  23  Am.  Rep.  214. 

New  York. — Sheridan  v.  Brooklyn  City,  etc., 
R.  Co.,  36  N.  Y.  39,  Q3  Am.  Dec.  490;  Oiten  v. 
Cohen,  (N.  Y.  City  Ct.  Gen.  T.)  1  N.  Y.  Supp. 
430;  Earl  v.  Crouch,  (Supm.  Ct.  Gen.  T.)  16 
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d.  Intervening  Causes  Which  Relieve  Earlier  Wrongdoer.  — 
Where  an  independent  cause,  of  a  nature  which  could  not  have  been  antici- 
pated and  without  which  the  injuries  would  not  have  occurred,  has  intervened 
between  the  defendant's  negligence  and  the  plaintiff 's  injuries,  the  defendant's 
negligence  will,  in  general,  be  held  too  remote  to  warrant  a  recovery  against 
him.1 

e.  Fact  that  Injuries  Would  Not  Have  Occurred  but  for  Neg- 
ligence.—  A  defendant  maybe  held  not  liable  where  there  has  been  an 
independent  intervening  act  which  could  not  have  been  anticipated,  although 
no  injuries  would  have  occurred  but  for  the  act  or  omission  alleged  to  be  neg- 
ligence.2   An  action  for  negligence  will,  in  fact,  rarely  be  instituted  unless 


Iowa. — Collins  v.  Council  Bluffs,  32  Iowa 
324;  Rice  v.  Des  Maines,  40  Iowa  638. 

Maine.  —  Stover  v.  Bluehill,  51  Me.  439. 

Massachusetts  —  Eastman  :•.  Sanborn,  3 
Allen  (Mass.)  594,  81  Am.  Dec.  677. 

New  Hampshire.  —  Boynton  v.  Somersworth 
58  N.  H.  321. 

New  York.  —  Lyons  v.  Erie  R.  Co.,  57  N.  Y 
489. 

Ohio.  —  Loeser  v.  Humphrey,  41  Ohio  St 
378,  52  Am.  Rep.  86. 

See  also  the  title  Physicians  and  Surgeons 

The  Fact  that  the  Plaintiff  Is  Himself  a  Phy 
sician  or  Surgeon  does  not  change  the  rule 
Boynton  v.  Somersworih,  58  N.  H.  321. 

1.  Nature  of  Intervening  Cause  Which  Will  Be 
Defense  —  England.  —  Daniels  v.  Potter,  4  C.  & 
P.  262,  19  E.  C.  L.  375,  Vicars  v.  Wilcocks,  8 
East  1;  Ashley  v.  Harrison,  r  Esp.  48;  Bart- 
lett  v.  Baker.  3  H.  &  C.  153,  34  L.  J.  Exch.  8 
Mangan  v.  Atterton.  4  H.  &  C.  388,  L.  R.  : 
Exch.  239,  35  L.  J.  Exch.  161,  14  W.  R.  771 
14  L.  T.  N.  S.  411;  Glover  v.  London,  etc.,  R 
Co.,  L.  R.  3  Q.  B.  25;  Daniel  v.  Metropolitan 
R.  Co.,  L.  R.  5  H.  L.  45. 

Canada.  —  Allan  v.  Mullin,  4  Montreal  Leg 
N.  387;  Stretton  v.  Holmes,  19  Ont.  286. 

United  States.  —  Scheffer  v.  Washington  City 
etc.,  R.  Co.,  105  U.  S.  249;  Bodkin  v.  Western 
Union  Tel.  Co..  31  Fed.  Rep.  134;  Berlin  Mills 
Co.  z:  Croteau,  (C.  C.  A.)  88  Fed.  Rep.  860 
Mutual  Ins.  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44. 

Alabama.  —  Williams  v.  Woodward  Iron  Co. 
106  Ala.  254,  Stanton  v.  Louisville,  etc.,  R 
Co..  91  Ala.  382. 

California.  —  Frassi  v.  McDonald,  122  Cal 
400. 

Georgia.  —  Montgomery  v.  East  Tennessee 
etc.,  R.  Co.,  94  Ga.  332. 

Illinois.  —  Peoria  v.  Adams,  72  111.  App.  662 
Malmberg  v.  Bartos,  83  III.  App.  481. 

Maine.  —  Pollard  v.  Maine  Cent.  R.  Co..  87 
Me.  51. 

Massachusetts.  —  Carter  v.  Towne,  98  Mass. 
567,  96  Am.  Dec.  682;  Davidson  v.  Nichols,  n 
Allen  (Mass.)  514. 

Michigan.  —  Hoyt  v.  Jeffers,  30  Mich.  200; 
Lewis  v.  Flint,  etc.,  R.  Co.,  54  Mich.  55,  52 
Am.  Rep.  790;  Selleck  v.  Lake  Shore,  etc.,  R. 
Co.,  58  Mich.  195;  Kulwicki  v.  Munro,  95 
Mich.  28. 

Nebraska.  —  McClary  v.  Sioux  City,  etc.,  R. 
Co.,  3  Neb.  44,  19  Am.  Rep.  631;  Cornelius  v. 
Hultman,  44  Neb.  441;  St.  Joseph,  etc.,  R. 
Co.  v.  Hedge,  44  Neb.  448. 

New  Jersey.  — Cuff  v.  Newark,  etc.,  R.  Co., 
35  N.  J.  L.  32. 

New  York.  —  Ilofnagle  v.  New  York  Cent., 
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etc.,  R.  Co.,  55  N.  Y.  608;  Lowery  v.  Western 
Union  Tel.  Co.,  60  N.  Y.  198,  19  Am.  Rep.  154; 
Malloy  v.  New  York  Real  Estate  Assoc.,  156 
N.  Y.  205;  Mars  v.  Delaware,  etc.,  Canal  Co., 
(Supm.  Cl.  Gen.  T.)  8  N.  Y.  Supp.  107;  Heath 
v.  Metropolitan  Exhibition  Co.,  (Supm.  Ct. 
Gen.  T.)  11  N.  Y.  Supp.  357,  58  Hun  (N.  Y.) 
604;  Sieiker  v.  Plaih,  19  N.  Y.  App.  Div.  376; 
Lehman  v.  Brooklyn  City  R.  Co.,  47  Hun  (N. 
Y.)  355;  Fitzgerald  v.  Timoney,  (N.  Y.  City 
Ct.  Gen.  T.)  13  Misc.  (N.  Y.)  327;  Geelan  v. 
Cooke,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.)46o. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Staley, 
41  Ohio  St.  118,  52  Am.  Rep.  74. 

Pennsylvania.  —  Fairbanks  v.  Kerr,  70  Pa. 
St.  86,  10  Am.  Rep.  664;  West  Mahanoy  Tp. 
v.  Watson,  116  Pa.  St.  344,  2  Am.  St.  Rep.  604; 
Schaeffer  v.  Jackson  Tp.,  150  Pa.  St.  145,  30 
Am.  St.  Rep.  792;  Wellman  v.  Susquehanna 
Depot,  167  Pa.  St.  239;  Herr  v.  Lebanon,  30 
W.  N.  C.  (Pa.)  248,  149  Pa.  St.  222,  34  Am.  St. 
Rep.  603. 

South  Carolina.  —  Mason  v.  Spartanburg 
County,  40  S.  Car.  390,  42  Am.  St.  Rep.  887. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Guthrie,  10  Lea  (Tenn.)  432;  White  v.  Conly, 
14  Lea  (Tenn.)  51,  52  Am.  Rep.  154. 

Texas.  —  Seale  v.  Gulf,  etc.,  R.  Co.,  65  Tex. 
274,  57  Am.  Rep.  602;  Texas,  etc.,  R.  Co.  v. 
Woods,  8  Tex.  Civ.  App.  462;  Brush  Electric 
Light,  etc.,  Co.  v.  Lefevre,  (Tex.  Civ.  App. 
1900)  55  S.  W.  Rep.  396. 

West  Virginia.  —  Washington  v.  Baltimore, 
etc.,  R.  Co.,  17  W.  Va.  190. 

Wisconsin.  —  Raymond  v.  Keseberg,  91  Wis. 
191. 

Must  Supersede  Original  Act.  —  An  interven- 
ing cause  will  not  relieve  when  it  cannot  be 
said  to  have  superseded  the  original  act  01  to 
be  itself  responsible  for  the  injury.  White 
Sewing  Mach.  Co.  v.  Richter,  2  Ind.  App.  331. 

Interruption  of  Natural  Sequence. —  Where  an 
independent  intervening  cause  interrupts  the 
natural  sequence  and  causal  connection  be- 
tween the  original  act  of  negligence  and  the 
injury,  the  intervening  cause  becomes  the 
proximate  cause,  and  the  author  of  the  negli- 
gence is  not  liable.  Milwaukee,  etc.,  R.  Co. 
v.  Kellogg,  94  U.  S.  469;  Srhtffer  v.  Washing- 
ton City,  etc.,  R.  Co.,  105  U.  S.  249;  Toledo, 
etc.,  R.  Co.  v.  Muthersbaugh,  71  111.  572; 
Pennsylvania  R.  Co.  v.  Whitlock,  99  Ind.  16, 
50  Am.  Rep.  71;  Hoyt  v.  Jeffers,  30  Mich.  200; 
Beall  v.  Athens  Tp.,  81  Mich.  536;  Read  v. 
Nichols,  118  N.  Y.  224;  Fairbanks  v.  Kerr,  70 
Pa.  St.  86,  10  Am.  Rep.  664. 

2.  England.  —  Glover  v.  London,  etc..  |i, 
Co.;  L.  R.  3  Q.  B.  ?5. 
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tin  defendant's  conduct  at  least  created  an  essential  condition  to  the  injuries. 
Bui  there  may  be  liability  although  the  same  injuries  would  have  been  sus- 
tained irrespective  of  the  defendant's  act  or  omission,  if,  notwithstanding, 
the  latter  was  a  proximate  cause  of  the  injuries.1 

/;  Independent  Illegal  Acts. — It  has.  been  held  in  some  cases  that 
where  the  injuries  would  not  have  been  sustained  but  for  the  independent  illegal 
act  of  a  third  person,  a  defendant's  earlier  negligence  is  too  remote  to  render 
him  liable.8  But  where  an  independent  illegal  act  was  of  a  nature  which 
might  have  been  anticipated,  and  which  it  was  the  defendant's  duty  to  provide 
against,  he  will  be  liable  for  a  breach  of  such  duty  notwithstanding  the  pro- 
duction of  injuries  by  the  intervention  of  an  act  of  the  character  described.3 

g.  Distinction  Between  Condition  and  Cause.  —  In  the  considera- 
tion of  negligence  as  a  proximate  cause  of  injuries,  the  distinction  between 
conditions  and  causes  should  be  borne  in  mind.  Where  an  alleged  interven- 
ing cause  upon  which  a  defendant  relies  for  his  exoneration  is  in  reality  only 
a  condition  upon  or  through  which  the  negligent  act  operated  to  produce  the 
injuries  complained  of,  the  defendant  will  be  held  liable.4    So  if  the  defend- 

( 'anada.  —  Allan  v.  Mullin,  4  Montreal  Leg.      defendant  is  not  liable  if  it  can  be  shown  that 


N.  387- 

Untied  States. — St.  Louis,  etc.,  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223; 
BoJkin  v.  Western  Union  Tel.  Co.,  31  Fed. 
Rip.  134;  Memphis,  etc.,  R.  Co.  v.  Reeves,  ro 
Wall.  (U.  S.)  176. 

Iowa.  —  Dubuque  Wood,  etc.,  Assoc.  v.  Du- 
buque,  30  Iowa  176. 

Massachusetts.  —  Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  (Mass.)  481,  74  Am.  Dec.  645. 

Michigan.  —  Selleck  v.  Lake  Shore,  etc.,  R. 
Co..  58  Mich.  195;  Kingsley  v.  Bloomingdale 
Tp.,  109  Mich.  340. 

Mississippi .  —  Meyer  v.  King,  72  Miss.  1. 

Nebraska.  —  McClary  v.  Sioux  City,  etc.,  R. 
Co.,  3  Neb.  44,  19  Am.  Rep.  631. 

New  York.  —  Lowery  v.  Western  Union 
Tel.  Co.,  60  N.  Y.  198.  19  Am.  Rep.  154; 
Du  Boise  v.  New  York  Cent.,  etc.,  R.  Co.,  88 
Hun  (N.  Y.)  10. 

Ohio.  —  Daniels  v.  Ballantine,  23  Ohio  St. 
532,  13  Am.  Rep.  264;  Pittsburgh,  etc.,  R.  Co. 
v.  Staley,  41  Chio  St.  118,  52  Am.  Rep.  74. 

Pennsylvania.  —  Morrison  v.  Davis,  20  Pa. 
St.  171,  57  Am.  Dec.  695;  Fairbanks  v.  Kerr, 
70  Pa.  St.  B6,  10  Am.  Rep.  664. 

Tennessee.  —  Louisville,  etc.,  R.  Co.  v. 
Guthrie,  10  Lea  (Tenn.)  432;  White  v.  Conly, 
14  Lea  (Tenn.)  51,  52  Am.  Rep.  154. 

Texas.  —  Seale  v.  Gulf,  etc.,  R.  Co.,  65  Tex. 
274,  57  Am.  Rep.  602. 

Wisconsin.  —  McFarlane  v.  Sullivan,  gq  Wis. 
361. 

"  In  Order  to  Make  a  Defendant  Liable  his  neg- 
ligence must  be  causa  causans  and  not  merely 
a  causa  sine  qua  non."  Romney  Marsh  v. 
Trinity  House,  L.  R.  5  Each.  204,  39  L.  J. 
Exch.  163. 

1.  "  It  is  no  defense  for  a  person  against 
whom  negligence  which  caused  damage  is 
proved  to  prove  that  without  fault  on  his  part 
the  same  damages  would  have  resulted  from 
the  act  of  another."  Slater  v.  Mersereau,  64 
N.  Y.  138,  citing  Webster  v.  Hudson  River  R. 
Co.,  38  N.  Y.  260.  See  also  Van  Steenburgh 
v.  Tobias,  17  Wend.  (N.  Y.)  562,  31  Am.  Dec. 
310.  But  compare  Cook  v.  Minneapolis,  etc., 
R.  Co.,  98  Wis.  624,  67  Am.  St.  Rep.  830,  in 
which  case  the  doctrine  was  laid  down  that  a 


the  plaintiff's  loss  would  have  occurred  irre- 
spective of  the  former's  negligence,  from  some 
independent  irresponsible  cause. 

2.  Idaho.  —  Spokane,  eic,  R.  Co.  v.  Holt, 
(Idaho  1895)  40  Pac.  Rep.  56. 

Indiana.  —  Davis  v.  Williams,  4  Ind.  App. 
487. 

louisiana.  —  Mire  v.  East  Louisiana  R.  Co., 
42  La.  Ann.  385. 

Michigan.  —  Moll  v.  Riverside  Storage,  etc.. 
Co.,  82  Mich.  389. 

New  York.  —  Brady  v.  Shepard,  42  N.  Y. 
App.  Div.  24. 

West  Virginia.  —  Childrey  v.  Huntington, 
34  W.  Va.  457. 

Wisconsin.  —  Kumba  v.  Gilham,  103  Wis. 
312. 

3.  Illidge  v.  Goodwin,  5  C.  &  P.  190,  24  E. 
C.  L.  272;  McDonald  v.  Union  Pac.  R.  Co.,  42 
Fed.  Rep.  579;  Howe  v.  Ohmart,  7  Ind.  App. 
32;  Baumeister  v.  Markham,  101  Ky.  122; 
Tucker  v.  Illinois  Cent.  R.  Co.,  42  La.  Ann. 
114;  Meade  v.  Chicago,  etc.,  R.  Co.,  68  Mo. 
App.  92;  Beck  v.  Hood,  185  Pa.  St.  32. 

4.  Conditions  and  Causes  Distinguished  —  Eng- 
land. —  Illidge  v.  Goodwin,  5  C.  &  P.  190,  24 
E.  C.  L.  272;  Clark  v.  Chambers,  3  Q.  B.  D. 
327,  47  L.  J.  Q.  B.  427.  38  L.  T.  N.  S.  454; 
Lynch  v.  Nurdin,  1  Q.  B.  29,  41  E.  C.  L. 
422. 

United  States.  —  ^Etna  F.  Ins.  Co.  v.  Boon, 
95  U.  S.  130;  King  v.  Ohio,  etc.,  R.  Co.,  25 
Fed.  Rep.  799;  Mutual  Ins.  Co.  v.  Tweed,  7 
Wall.  (U.  S.)  44. 

Arkansas.  — St.  Louis,  etc.,  R.  Co.  v.  Mad- 
dry,  57  Ark.  306. 

Connecticut.  —  Parker  v.  Union  Woolen  Co., 
42  Conn.  399. 

Indiana.  —  Terre  Haute,  etc.,  R.  Co.  v.  Buck, 
q6  Ind.  346,  49  Am.  Rep.  168;  Huntington 
County  v.  Huffman,  134  Ind.  1. 

Kansas. — Atchison  v.  King,  9  Kan.  550. 
Maine.  —  Moulton  v.  Sanford,  51  Me.  127; 
Moore  v.  Abbot,  32  Me.  46;  Lake  v.  Milliken. 
62  Me.  240.  16  Am.  Rep.  456. 

Massachusetts.  —  Lane  v.  Atlantic  Works,  111 
Mass.   140;    Murdock   v.    Warwick,  4  Gray 
(Mass.)  178;    Marble  v.  Worcester,  4  Gray 
(Mass.)  395. 
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ant's  act  or  omission  supplied  the  conditions  by  which  a  subsequent  act  or 
cause,  the  occurrence  of  which  might  have  been  expected,  was  rendered  dan- 
gerous and  hurtful,  the  defendant  is  responsible.1  But  if,  on  the  other  hand, 
the  defendant's  act  or  omission  was  not  a  cause  of  the  injuries,  but  was  only 
a  condition  upon  which  some  new,  independent,  and  unforeseen  cause  operated, 
the  latter  is  the  proximate  cause  of  the  injuries,  and  the  defendant's  negli- 
gence is  too  remote.'2 

7.  Contributing  and  Concurring  Causes  —  a.  In  General.  —  To  show  that 
other  causes  concurred  in  producing  or  contributed  to  the  result  complained  of 
is  no  defense  in  an  action  for  negligence.3  There  is,  indeed,  no  rule  better 
settled  in  the  present  connection  than  that  the  defendant's  negligence,  in 
order  to  render  him  liable,  need  not  be  the  sole  cause  of  the  plaintiff's  injuries.4 


Michigan.  —  Selleck  v.  Lake  Shore,  etc..  R. 
Co.,  58  Mich.  195. 

Minnesota.  —  Griggs  v.  Fleckenstein,  14 
Minn.  81,  100  Am.  Dec.  199. 

Missouri.  —  Brown  v.  Wabash,  etc.,  R.  Co., 

20  Mo.  App.  222. 

New  York.  —  Sauter  v.  New  York  Cent.,  etc., 
R.  Co.,  66  N.  Y.  50,  23  Am.  Rep.  18;  Ehrgolt 
v.  New  York,  96  N.  Y.  264,  48  Am.  Rep.  622. 

Pennsylvania.  — South  Side  Pass.  R.  Co.  v. 
Trich,  r  17  Pa.  St.  390.  2  Am.  St.  Rep.  67a; 
Koelsch  v.  Philadelphia  Co.,  152  Pa.  St.  355, 
34  Am.  St.  Rep.  653. 

Wisconsin.  —  Brown  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  342,  41  Am.  Rep.  41. 

So  the  Wrongful  Act  of  the  Plaintiff  may  have 
heen  a  condition  of  the  injury,  and  yet  if  the 
defendant's  negligence  is  the  proximate  cause 
thereof  the  latter  will  be  liable.  Davies  v. 
Mann,  10  M.  &  W.  546,  6  Jur.  954,  12  L.  J. 
E-<ch.  10. 

1.  England.  —  Welsh  v.  Lawrence,  2  Chit. 
262,  18  E.  C.  L.  329;  Dixon  v.  Bell,  5  M.  &  S. 
198. 

Canada. — Toronto  R.  Co.  v.  Grinsted,  24 
Can.  Sup.  Ct.  570. 

Colorado.  —  Clifford  v.  Denver,  etc.,  R.  Co., 
9  Colo.  333;  Colorado  Mortg.,  etc.,  Co.  v.  Rees, 

21  Colo.  435;  Walters  v.  Denver  Consol.  Elec- 
tric Light  Co.,  12  Colo.  App.  145. 

Indiana.  —  Howe  v.  Ohmart,  7  Ind.  App.  32. 

Michigan.  —  Detzur  v.  B.  Stroh  Brewing 
Co.,  119  Mich.  282. 

Missouri.  —  Meade  v.  Chicago,  etc.,  R.  Co., 
68  Mo.  App.  92. 

Montana.  —  Lundeen  v.  Livingston  Electric 
Light  Co.,  17  Mom.  32. 

New  York.  —  Porcella  v.  Mutual  Reserve 
Fund  L.  Assoc.,  50  N.  Y.  App.  Div.  158. 

Tennessee.  —  Postal  Tel.  Cable  Co.  v.  Zopfi, 
93  Tenn.  369.  And  see  Rosenbaum  v.  Shoff- 
ner,  98  Tenn.  624. 

Vermont  — Wilder  v.  Stanley,  65  Vt.  145. 

Washington.  —  Howe  v.  West  Seattle  Land, 
etc.,  Co.,  21  Wash.  594. 

2.  Bohrer  v.  Dienhart-Harness  Co.,  19  Ind. 
App.  489;  Course  v.  New  York,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  2  N.  Y.  Supp.  312. 

3.  General  Rule  as  to  Concurring  Causes.  —  In- 
diana. —  Billman  v.  Indianapolis,  etc.,  R.  Co., 
76  Ind.  166,  40  Am.  Rep.  230;  Binfordz\  John- 
ston, 82  Ind.  426,  42  Am.  Rep.  508;  Sullivan 
County  v.  Sisson,  2  Ind.  App.  311;  Louisville, 
etc.,  R.  Co.  v.  Davis,  7  Ind.  App.  222;  Howe 
v.  Ohmart,  7  Ind.  App.  32;  Cleveland,  etc.,  R. 
Co.  v.  Wynant,  134  Ind.  681. 


Iowa. — Gould  v.  Schermer,  101  Iowa  582; 
Pratt  v.  Chicago,  etc.,  R.  Co.,  107  Iowa  287. 

Minnesota.  — Johnson  v.  Norlhwestern  Tele- 
phone Exch.  Co.,  48  Minn.  433;  McClellan  v. 
St.  Paul,  etc.,  R.  Co.,  58  Minn.  104. 

New  Jersey.  —  Buchanan  v.  West  Jersey  R. 
Co.,  52  N.  J.  L.  265. 

New  York.  —  Gardner  v.  Friedrich,  25  N.  Y. 
App.  Div.  521. 

Texas.  —  O'Connor  v.  Andrews,  81  Tex.  28. 

4.  England.  —  Davies  v.  Mann,  10  M.  &  W. 
546,  6  Jur.  954,  12  L.  J.  Exch.  10;  Lynch  v. 
Nurdin,  4  Per.  &  Dav.  672,  1  Q.  B.  29,  41  E. 
C.  L.  422,  5  Jur.  797. 

Canada.  —  Prescott  v.  Connell,  22  Can.  Sup. 
Ct.  147. 

United  States.  —  Grand  Trunk  R.  Co.  v.  Cum- 
mings,  106  U.  S.  700;  St.  Louis,  etc.,  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S.  223; 
Southwestern  Tel.,  etc.,  Co.  v.  Robinson,  (C. 
C.  A.)  50  Fed.  Rep.  810. 

California.  —  Seigel  v.  Eisen,  41  Cal.  109; 
Learned  v.  Castle,  78  Cal.  454. 

Colorado.  —  Clifford  v.  Denver,  etc.,  R.  Co., 
9  Colo.  333. 

Georgia.  —  Augusta  v.  Hudson,  94  Ga.  135. 

Illinois.  —  Wabash,  etc.,  R.  Co.  v.  Shack- 
let,  105  111.  364,  44  Am.  Rep.  791;  Union  R., 
etc.,  Co.  v.  Shacklet,  119  111.  232;  Carterville 
v.  Cook,  129  111.  152,  16  Am.  St.  Rep.  248;  L. 
Wolff  Mfg.  Cc.  v.  Wilson,  152  111.  9. 

Indiana. — Terre  Haute,  etc.,  R.  Co.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168;  Pitts- 
burgh, etc.,  R.  Co.  v.  Spencer,  98  Ind.  186; 
Noblesville  Gas,  etc.,  Co.  v.  Teter,  1  Ind.  App. 
322;  Howe  v.  Ohmart,  7  Ind.  App.  32. 

Iowa.  —  Kitteringham  v.  Sioux  City,  etc.,  R. 
Co.,  62  Iowa  285. 

Kansas.  —  Atchison  v.  King,  9  Kan.  550. 

Kentucky.  —  Central  Pass.  R.  Co.  v.  Stevens, 
(Ky.  1893)  22  S.  W.  Rep.  312. 

Maryland.  —  Ballimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74. 

Massachusetts.  —  Eaion  v.  Boston,  etc.,  R. 
Co.,  11  Allen  (Mass.)  500,  87  Am.  Dec.  730; 
Titcomb  v.  Filchburg  R.  Co.,  12  Allen  (Mass.) 
254;  Palmer  v.  Andover,  2  Cush.  (Mass.)  600; 
Powell  v.  Deveney,  3  Cush.  (Mass.)  300,  50 
Am.  Dec. 738. 

Minnesota.  —  Flaherty  v.  Minneapolis,  etc., 
R.  Co..  39  Minn.  328,  12  Am.  St.  Rep.  654. 

Mississippi .  —  Heirn  v.  M'Ca  ughan,  32  Miss. 
17,  66  Am.  Dec.  588;  Mobile,  etc.,  R.  Co.  v. 
McArthur,  43  Miss.  180 

Missouri.  —  Ellet  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  518. 
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Where  Two  Efficient  Proximate  Causes  Contribute  to  an  injury,  if  the  defendant's 
negligent  act  brought  about  one  of  such  causes  he  is  liable.1  But  where  an 
alleged  negligent  injury  may  have  been  due  to  one  or  the  other  of  two  causes, 
either  of  which  may  have  been  the  sole  proximate  cause,  there  can  be  no 
recovery  unless  it  is  shown  that  as  between  the  two  causes  in  question  it  was 
the  negligence  of  the  defendant  which  caused  the  injuries.* 

b.  Concurring  Negligence  of  Several  Persons.  —  Where  two  per- 
sons  in  connection  with  a  joint  enterprise  owe  a  common  duty,  they  are  jointly 
and  severally  liable  for  its  breach.3  And  where  the  negligence  of  two  or 
more  persons  acting  independently,  concurrently  results  in  injury  to  a  third, 
the  latter  may  maintain  his  action  for  the  entire  loss  against  any  one  or  all 
of  the  negligent  parties,4  it  not  being  essential,  it  has  been  held,  to  the  main- 


Ntw  Hampshire.  —  Clark  u.  Barrington,  41 
V  II.  44;  Jewell  v.  Grand  Trunk  R.  Co.,  55 
N.  H.  84. 

New  Jersey.  —  Buchanan  v.  West  Jersey  R. 
Co.,  52  N.  J.  L.  265. 

New  York. —  Sheridan  v.  Brooklyn  City,  etc., 
R.  Co.,  36  N.  Y.  39,  Q3  Am.  Dec. 490;  Webster  v. 
Hudson  River  R.  Co.,  38  N.  Y.  260;  Austin  v. 
New  Jersey  Steamboat  Co.,  43  N.  Y.  75,  3  Am. 
Rep.  663;  Slater  v.  Mersereau,  64  N.  Y.  138; 
Roe  v.  Crimmins,  (N.  Y.  City  Ct.  Gen.  T.)  8 
Misc.  (N.  Y.)  496;  McNaughton  v.  Metropoli- 
tan St.  R.  Co.,  (Supin.  Ct.  App,  T.)  22  Misc. 
(N.  Y.)  700. 

Pennsylvania. — Scott  v.  Hunter,  46  Pa.  St. 
192,  84  Am.  Dec.  542;  North  Pennsylvania  R. 
Co.  \v.  Mahoney,  57  Pa.  St.  187;  Baltimore, 
etc.,  R.  Co.  v.  Sulphur  Spring  Independent 
School  Dist.,  96  Pa.  St.  65,  42  Am.  Rep.  529; 
Sturgis  v.  Kountz,  165  Pa.  St.  358. 

Rhode  Island.  —  Willis  v.  Providence  Tele- 
gram Pub.  Co.,  20  R.  I.  285. 

Texas.  —  Citizens'  R.  Co.  v.  Creasy,  (Tex. 
Civ.  App.  1894)  27  S.  W.  Rep.  945. 

Utah.  —  Griffiths  v.  Clift,  4  Utah  462. 

Wisconsin.  — Stewart  v.  Ripon,  38  Wis.  584; 
McNamara  v.  Clintonville,  62  Wis.  207,  51 
Am.  Rep.  722. 

Neither  Defense  nor  Matter  in  Mitigation.  — 
Where,  notwithstanding  intervening  or  con- 
tributing causes,  the  defendant's  negligence 
is  (he  proximate  cause  of  the  injury,  the  fact 
that  some  oiher  cause  contributed  to  the  in- 
jury is  no  defense  to  the  action,  nor  can  it  be 
shown  in  mitigation  of  damages.  Zopfi  v. 
Postal  Tel.  Cable  Co.,  (C.  C.  A.)  60  Fed.  Rep. 
987;  Learned  v.  Castle,  78  Cal.  454;  Meade  v. 
Chicago,  etc.,  R.  Co.,  68  Mo.  App.  92;  Web- 
ster v.  Hudson  River  R.  Co.,  38  N.  Y.  260; 
Slater  v.  Mersereau,  64  N.  Y.  138;  Atkinson 
v.  Goodrich  Transp.  Co.,  60  Wis.  141,  50  Am. 
Rep.  352. 

1.  Boone  County  v.  Mutchler,  137  Ind.  140; 
Waller  v.  Missouri,  etc.,  R.  Co.,  59  Mo.  App. 
410,  1  Mo.  App.  Rep.  56. 

2.  Alexander  v.  Mandeville,  33  111.  App. 
589;  Pierce  v.  Michel,  60  Mo.  App.  187,  1  Mo. 
App.  Rep.  74;  Searles  v.  Manhattan  R.  Co., 
101  N  Y.  661. 

3.  Concerning  Negligence  of  Several  Persons. 
—  Printup  v.  Patton,  91  Ga.  422;  Consolidaled 
Ice  Mach.  Co.  v.  Keifer,  134  111.  481,  23  Am. 
St.  Rep.  688;  Creed  v.  Hartmann,  29  N.  Y. 
591,  86  Am  Dec.  341;  Newman  v.  Stuckey,  57 
Hun  (N.  Y.)  589,  10  N.  Y.  Supp.  760;  Klauder 
v.  McGrath,  35  Pa.  St,  128,  78  Am.  Dec.  329; 


Galveston,  etc.  R.  Co.  v.  Croskell,  6  Tex. 
Civ.  App.  160. 
4.  All  of  the  Negligent  Parties  Liable  —  Eno. 

land.  —  Davey  v.  Chamberlain,  4  Esp.  229; 
Mills  v.  Armstrong,  13  App.  Cas.  I,  57  L.  J. 
P.  65,  58  L.  T.  N.  S.  423,  36  W.  R.  870. 

United  States. — Crandall  v.  Goodrich  Transp. 
Co.,  16  Fed.  Rep.  75. 

Alabama.  —  McKay  v.  Southern  Bell  Tele- 
phone Co.,  in  Ala.  337,  56  Am.  St.  Rep.  59. 

Illinois.  —  Wabash,  etc.,  R.  Co.  v.  Shacklet, 
105  111.  364,  44  Am.  Rep.  791;  Carterville  v. 
Cook,  129  111.  152,  16  Am.  St.  Rep.  248;  Mc- 
Gregor v.  Reid,  178  111.  464,  69  Am.  St.  Rep. 
332;  Kornazsevvska  v.  West  Chicago  St.  R. 
Co.,  76  111.  App.  366;  St.  Louis  Bridge  Co.  v. 
Miller,  138  111.  465. 

Indiana. — Louisville,  etc.,  Ferry  Co.  v. 
Nolan,  135  Ind.  60;  South  Bend  Mfg.  Co.  v. 
Liphart,  12  Ind.  App.  185. 

Kansas.  —  Osage  City  v.  Larkin,  40  Kan. 
206,  10  Am.  St.  Rep.  186. 

Minnesota.  —  Flaherty  v.  Minneapolis,  etc., 
R.  Co.,  39  Minn.  328,  12  Am.  St.  Rep.  654; 
King  v.  Chicago,  etc.,  R.  Co.,  77  Minn.  104, 

Neiv  York.  — Colegrove  v.  New  York,  etc., 
R.  Co.,  20  N.  Y.  492,  75  Am.  Dec.  418;  Barrett 
v.  Third  Ave.  R.  Co.,  45  N.  Y.  628;  Slater*/. 
Mersereau,  64  N.  Y.  138;  Kain  v.  Smith,  80 
N.  Y.  468;  Simmons  v.  Everson,  124  N.Y.  319, 
21  Am.  St.  Rep.  676;  Schneiders.  Second  Ave. 
R.  Co..  59  N.  Y.  Super.  Ct.  536;  Jung  v. 
Starin,  (N.  Y.  Super.  Ct.  Gen.  T.)  12  Misc. 
(N.  Y.)  362;  Quill  v.  Empire  State  Telephone, 
etc.,  Co.,  92  Hun  (N.  Y.)  539,  13  Misc.  (N.  Y.) 
435;  Gardner  v.  Friederich,  25  N.  Y.  App. 
Div.  521. 

North  Carolina.  — Crampton  v.  Ivie,  124  N. 
Car.  591. 

Pennsylvania.  —  Lockhart  v.  Lichtenthaler, 
46  Pa.  St.  151. 

Tennessee.  —  United  Electric  R.  Co.  v.  Shel- 
ton,  89  Tenn.  423,  24  Am.  St.  Rep.  614. 

Texas.  —  Southwestern  Tel.,  etc.,  Co.  v. 
Crank,  (Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  38. 

Fact  that  Another  Is  Equally  or  More  Culpable. 
—  Where  the  injury  is  the  result  of  the  con- 
curring negligence  of  two  parties,  one  of  such 
parties  is  not  exempt  from  liability  because 
the  other  may  be  equally  culpable.  Crandall 
v.  Goodrich  Transp.  Co.,  16  Fed.  Rep.  75;  Mc- 
Daneld  v.  Logi,  143  111.  487;  Ohio,  etc..  Tor- 
pedo Co.  v.  Fishburn,  61  Ohio  St.  608,  76  Am. 
St.  Rep.  437. 

Nor,  indeed,  can  one  who  has  negligently 
inflicted  injuries  protect  himself  by  showing 
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tenance  of  a  joint  action  against  several  for  negligence  that  they  should  be 
engaged  in  a  common  enterprise  or  sustain  any  relations  whatever  between 
themselves.1  Where,  however,  there  are  several  concurring  negligent  causes 
the  effects  of  which  are  separable,  due  to  independent  authors,  neither  being 
sufficient  to  produce  the  entire  loss,  then  each  of  the  several  parties  concerned 
is  liable  only  for  the  injuries  due  to  his  own  negligence.2  But  the  fact  that 
for  one  of  two  concurring  acts  of  negligence  the  plaintiff  could  maintain  no 
action  does  not  impair  his  right  to  full  recovery  against  the  author  of  the 
other  negligent  act,  as  where  a  servant  is  injured  by  the  concurring  negligence 
of  his  master  and  a  fellow-servant,3  or  where  the  injuries  are  due  to  the  con- 
currence of  negligence  and  an  unavoidable  accident.4 

8.  Inevitable  Accident.  —  According  to  the  view  of  some  cases,  any  occur- 
rence which  the  defendant  did  not  cause  and  over  which  he  had  no  control, 
and  which  he  could  not  have  anticipated,  is  an  inevitable  accident  as  to  a 
defendant  charged  with  negligence,5  while  others  use  the  term  more  frequently 
to  describe  extraordinary  and  unprecedented  natural  phenomena,  or  as  prac- 
tically synonymous  with  "  act  of  God."ft  In  whichever  sense  the  term  is 
employed,  the  rule  is  believed  to  be  general  that  where  the  defendant's  act  or 
omission  caused  injury  only  by  the  concurrence  of  an  inevitable  accident 
which  could  not  have  been  foreseen,  he  is  not  liable. 7    But  where  the  alleged 


thit  the  negligence  of  some  other  person  con- 
tributed in  an  equal  or  even  greater  degree  to 
the  injury.  L.  Wolff  Mfg.  Co.  v.  Wilson,  46 
III.  App.  381. 

1.  Andrews  v.  Boedecker,   126  111.  605,  9 
Am.  St.  Rep.  649. 

2.  See  Raisin  v.  Mitchell,  9  C.  &  P.  613,  38 
E.  C.  L.  252;  Smith  v.  Dobson,  3  Scott  N.  R. 
336,  3  M.  &  G.  59,  42  E.  C.  L  40;  Little  Schuyl- 
kill Nav.,  etc.,  Co.  v.  Richards,  57  Pa.  St.  142, 
98  Am.  Dec.  209;  Seely  v.  Alden,  61  Pa.  St. 
302,  100  Am.  Dec.  642. 

3.  Grand  Trunk  R.  Co.  v.  Cummings,  106 
U.  S.  700. 

4.  Parke  County  v.  Sappenfield,  6  Ind.  App. 
577 

5.  Inevitable     Accident  —  England.  —  The 
Schwan,  (1892)  P.  429. 

Delaware.  —  Ford    v.   Whiteman,   2  Penn. 
(Del.)  355. 

Illinois.  —  Kellar  v.  Shippee,  45  111.  App.  377. 

Indiana.  —  Diamond  Plate  Glass  Co.  v.  De 
Horitz,  143  Ind.  381;  Evansville,  etc.,  R.  Co. 
v.  Krapf,  143  Ind.  647. 

Iowa.  —  Handelun  v.  Burlington,  etc.,  R. 
Co.,  72  Iowa  709. 

Massachusetts.  —  Brown  v.  Kendall,  6  Cush. 
(Mass.)  296. 

New  York.  —  Dygert  v.  Bradley,  8  Wend. 
(N.  Y.)  473- 

Pennsylvania.  —  Wall  v.  Lit,  195  Pa.  St.  375. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Hopkins,  54 
Ark.  209;  Blythe  v.  Denver,  etc.,  R.  Co.,  15 
Colo.  338;  Grand  Valley  Irrigation  Co.  v.  Pit- 
zer,  14  Colo.  App.  133;  Crosby  v.  Fitch,  12 
Conn.  419,  31  Am.  Dec.  745:  Neal  v.  Saunder- 
son,  2  Smed.  &  M.  (Miss.)  576,  41  Am.  Dec. 
609;  Olsen  v.  Meyer,  46  Neb.  240. 

7.  England,  —  Blyth  v.  Birmingham  Water- 
works Co.,  11  Exch.  781,  2  Jur.  N.  S.  333,  25 
L.  J.  Exch.  212;  Weaver  v.  Ward,  Hob.  134; 
Holmes  v.  Mather,  L.  R.  10  Exch.  261. 

United  States.  —  Viterbo  v.  Friedlander,  120 
U.  S.  707;  Hodgson  v.  Dexter,  1  Cranch  (C. 
C.)  109;  Nitro-Glycerine  Case,  15  Wall.  (U.  S.) 
524. 
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Arkansas.  —  Bizzell  v.  Booker,  16  Ark.  308. 

California.  —  Rodgers  v.  Central  Pac.  R. 
Co.,  67  Cal.  607. 

Georgia.  —Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  635. 

Iowa.  —  Hanlon  v.  Ingram,  3  Iowa  81. 
Louisiana.  —  Burton  v.  Davis,  15  La.  Ann. 
448. 

Massachusetts.  —  Boynton  v.  Rees,  9  Pick. 
(Mass.)  528. 

Missouri.  —  Ellet  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  518;  Henry  v.  Grand  Ave.  R.  Co.,  113 
Mo.  525. 

New  Hampshire.  —  Brown  v.  Collins,  53  N. 
H.  442,  16  Am.  Rep.  372. 

New  York.  —  Sheldon  v.  Sherman,  42  N.  Y. 
484,  1  Am.  Rep.  569;  Losee  v.  Buchanan,  51 
N.  Y.  476,  10  Am.  Rep.  623;  Barrett  v.  Smith, 
59  N.  Y.  Super.  Ct.  250;  Witte  v.  Dieffetibach, 
54  N.  Y.  Super.  Ct.  508;  Harvey  v.  Dunlop, 
Hill  &  D.  Supp.  (N.  Y.)  193;  McCaffrey  v. 
Twenty-third  St.  R.  Co.,  47  Hun  (N.  Y.)  404. 

Ohio.  —  American  Express  Co.  v.  Smith,  33 
Ohio  St.  511,  31  Am.  Rep.  561. 

Pennsylvania.  —  Brown  v.  Susquehanna 
Boom  Co.,  109  Pa.  St.  57,  58  Am.  Rep.  708; 
McCauley  v.  Logan,  152  Pa.  St.  202. 

Texas.  —  Coins  v.  Neer,  70  Tex.  468. 

Unprecedented  Storm  or  Flood.  —  Grand  Valley 
Irrigation  Co.  v.  Piizer,  14  Colo.  App.  123; 
New  Orleans,  etc.,  R.  Co.  v.  McEwen,  etc., 
Co.,  49  La.  Ann.  1184. 

Storm  of  Sufficient  Violence  to  Unroof  Houses.  — 
Norling  v.  Allee,  (Brooklyn  City  Ct.  Gen.  T.) 
10  N.  Y.  Supp.  97. 

Refilling  Excavation  —  Settling  of  Soil. —  It 
has  been  held  thai  a  person  right  full y  excavat- 
ing a  trench  and  refilling  it  as  compactly  as 
possible  is  not  liable  for  injuries  due  to  nat- 
ural and  inevitable  settling  of  the  soil  with 
which  he  has  refilled  the  trench.  II yams  p. 
Webster,  36  L.  J.  Q.  B.  1C6,  L.  R  2  Q.  B.  264, 
15  W.  R.  619,  16  L.  T.  N.  S   1  iS,  8  B,  &  S.  272. 

Shooting  in  Justifiable  Self-defense  —  Injury  to 
Bystander.  —  Where  a  party  in  self-defense  dis- 
charged a  pistol  at  his  assailant  and  accident- 
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inevitable  accident  might  have  been  foreseen  and  its  consequences  provided 
against  or  the  likelihood  of  its  happening  contemplated,  a  failure  to  take  rea- 
sonable and  proper  precautions  is  negligent,  rendering  a  defendant  liable.  In 
this  sense  it  has  been  held  that  a  party  is  liable  for  the  combined  consequences 
of  .111  inevitable  accident  and  his  own  negligence.1 

XI.  Necessity  for  Resultant  Damage.  —  It  is  universally  held  that  in 
order  to  impose  liability  for  negligence,  damage  must  have  been  sustained 
by  the  complaining  party.2  The  defendant  is  answerable  for  the  consequences 
of  negligence,  and  not  for  its  abstract  existence.5 

XII.  Respective  Functions  of  Court  and  Jury  —  1.  In  General.  — 
Although,  as  will  be  seen  hereafter,  negligence  is,  as  a  rule,  an  issue  of  fact  for 
the  jury,  yet  in  the  instances  presently  to  be  set  forth  it  may  constitute  only 
a  question  of  law  for  the  court.  Even  in  the  former  case,  the  court  exercises 
a  supervisory  jurisdiction  over  the  finding  of  the  jury,  and  passes,  in  the  first 
instance,  upon  the  admissibility  of  the  evidence  offered.  It  is  regarded  as 
important  to  the  proper  administration  of  justice  in  negligence  cases  that  the 
respective  functions  of  judge  and  jury  be  kept  separate,  and  each  confined  to 
its  own  legitimate  sphere  of  operation.4 

2.  Negligence  as  Question  of  Fact  for  Jury  —  a.  In  General.  —  As  a  general 
rule  negligence  is  undoubtedly  a  question  of  fact,  and  as  such  is  for  the 
determination  of  the  jury.5    That  is,  negligence  being  a  breach  of  the  duty 


ally  but  without  negligence  wounded  an 
innocent  bystander,  it  was  held  that  the  injury 
to  the  latter  was  the  result  of  inevitable  acci- 
dent and  that  the  party  inflicting  the  injury 
was  not  liable.  Morris  v.  Piatt,  32  Conn. 
75- 

To  Be  Distinguished  carefully  are  cases  arising 
in  England  and  those  of  the  United  States  which 
follow  the  English  doctrine  according  to  which 
one  who  collects  dangerous  substances  on  his 
property  is  liable  for  all  damages  therefrom. 
See  the  titles  Explosions  and  Explosives,  vol. 
12,  p.  500;  Floods,  vol.  13,  p.  698;  Nuisances, 
post. 

1.  United  States. — Jensen  v.  Thomas,  8i 
Fed.  Rep.  578;  Patton  v.  Southern  R.  Co.,  (C. 
C.  A.)  82  Fed.  Rep.  979. 

California. — Chidester  v.  Consolidated 
Ditch  Co.,  59  Cal.  197;  Rodgers  v.  Central 
Pac.  R.  Co.,  67  Cal.  607. 

Illinois.  — Champaign  v.  Jones,  32  111.  App. 
179.  affirmed  132  I II.  304;  Lockportz'.  Richards, 
81  111.  App.  533;  Joliet  v.  Shufeldt,  144  III. 
403,  36  Am.  St.  Rep.  453. 

Indiana.  —  Diamond  Plate  Glass  Co.  v.  De 
H oritz,  143  Ind.  381;  Evansville,  etc.,  R.  Co. 
v.  Krapf,  143  Ind.  647. 

Kansas. — Clay  Centre  v.  Jevons,  2  Kan. 
App.  568. 

Maine.  —  Woodward  v.  Aborn,  35  Me.  271, 
58  Am.  Dec.  699. 

Massachusetts.  —  Salisbury  v.  Herchenroder, 
106  Mass.  458;  Dickinson  v.  Boyle,  17  Pick. 
(Mass.)  78,  28  Am.  Dec.  281 ;  Barnard  v.  Poor, 
2t  Pick.  (Mass.)  378. 

Minnesota.  —  Moore  v.  Townsend,  76  Minn. 
64. 

Missouri. — Ellet  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo.  518. 

New  York.  —  Austin  v.  New  Jersey  Steam- 
boat Co.,  43  N.  Y.  75,  3  Am.  Rep.  663;  Meyer 
v.  Haven,  37  N.  Y.  App.  Div.  194. 

Pennsylvania.  —  Baltimore,  etc.,  R.  Co.  v. 
Sulphur  Spring  Independent  School  Dist  ,  96 
Pa.  St.  65,  42  Am.  Rep.  529. 


Texas.  —  Galveston,  etc..  R.  Co.  v.  Lynch, 
22  Tex.  Civ.  App.  336. 

Washington.  —  Howe  v.  West  Seattle  Land, 
etc.,  Co.,  21  Wash.  594. 

Wisconsin. — Jackson  v.  Wisconsin  Tele- 
phone Co.,  88  Wis.  243. 

Wyoming.  —  Big  Goose,  etc.,  Ditch  Co.  v. 
Morrow,  8  Wyo.  537. 

Canada.  —  Nordheimer  v.  Alexander,  19 
Can.  Sup.  Ct.  248. 

2.  Damage  Essential.  —  Duckworth  v.  John- 
son, 4  H.  &  N.  653;  Bayley  v.  Wolverhampton 
Waterworks  Co.,  6  H.  &  N.  241;  Whitehouse 
v.  Birmingham  Canal  Co.,  27  L.  J.  Exch  25; 
Smith  v.  Thackerah,  L.  R.  1  C.  P.  564,  12 
Jur.  N.  S.  545,  35  L-  J-  C.  PI.  2/6,  *  H.  &  R. 
615,  14  W.  R.  832,  14  L.  T.  N.  S.  761;  Illinois 
Cent.  R.  Co.  v.  Benton,  69  111.  174;  Chicago 
West  Division  R.  Co.  v.  Rend,  6  111.  App.  243; 
Commercial  Bank  v.  Ten  Eyck,  48  N.  Y.  305; 
Harter  v.  Morris,  18  Ohio  St.  492. 

3.  Hart  v.  Allen,  2  Watts  (Pa.)  116. 

4.  See  Metropolitan  R.  Co.  v.  Jackson,  3 
App.  Cas.  197;  Atchison,  etc.,  R.  Co.  v.  Mey- 
ers, 76  Fed.  Rep.  443,  46  U.  S.  App.  226. 

Negligence  Question  of  Fact  —  Statement  Ex- 
plained. —  The  statement  that  negligence  is  a 
question  of  fact  does  not  mean  that  the  defini- 
tion of  negligence  is  one  of  fact  and  that  the 
jury  should  be  left  to  its  own  fancy  to  deter- 
mine what  in  each  case  shall  be  the  measure 
to  which  the  proof  shall  be  applied  in  deter- 
mining whether  there  is  negligence,  but 
means  simply  that,  the  general  rule  being  de- 
clared as  to  the  matter  of  law,  the  jury  must 
determine  whether  such  facts  have  been 
proved  as  to  bring  the  case  within  that  rule. 
Pennsylvania  R.  Co.  v.  Conlan,  101  III.  93. 

6.  Negligence  as  Question  of  Fact  —  England. 
—  Cotton  v.  Wood,  8  C.  B.  N.  S.  568,  98  E.  C. 
L.  568;  Ryder  v.  Wombwell,  L.  R.  4  Exch.  32; 
Brazier  v.  Polytechnic  Inst.,  1  F.  &  F.  507; 
Ford  v.  London,  etc.,  R.  Co..  2  F.  &  F.  730; 
Briggs  v.  Oliver,  4  H.  &  C.  403,  35  L.J.  Exch. 
163,  14  W.  R.  658,  14  L.  T.  N.  S.  412;  Walton 
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to  exercise  reasonable  care  under  the 
sider  all  the  surrounding  conditions 

v.  London,  etc.,  R.  Co.,  i  H.  &  R.  424,  14  W. 
R.  395,  14  L.  T.  N.  S.  253;  Slattery  v.  Dublin, 
etc.,  R.  Co.,  to  Ir.  R.  C.  L.  256;  Smith  v. 
Browne,  28  L.  R.  Ir.  I;  Duff  v.  Budd,  6  Moo. 
469,  3  Brod.  &  B.  177,  7  E.  C.  L.  3oq;  Batson 
v.  Donovan,  4  B.  &  Aid.  21,  6  E.  C.  L.  373; 
Lynch  v.  Nurdin,  1  Q.  B.  29,  41  E.  C.  L.  422; 
Clayards  v.  Dethick,  12  Q.  B.  439,  64  E.  C.  L. 
439 

Canada.  —  Devlin  v.  Bain,  II  U.  C.  C.  P. 
523;  T.  Eaton  Co.  v.  Sangster,  24  Can.  Sup. 
Ct.  7o3;  Sandilands  v.  Bathgate,  9  U.  C.  L.  J. 
328;  Landreville  v.  Gouin,  6  Ont.  455;  Hen- 
derson v.  Barnes,  32  U.  C.  Q.  B.  176. 

United  States.  —  Mil waukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.  S.  469;  Kane  v.  Northern  Cent. 
R.  Co.,  128  U.  S.  91;  Jones  v.  East  Tennessee, 
etc..  R.  Co.,  128  U.  S.  446;  Washington,  etc., 
R.  Co.  v.  McDaJe,  135  U.  S.  572;  Grand  Trunk 
R.  Co.  v.  Ives,  144  U.  S.  417 ;  Richmond,  etc.,  R. 
Co.  11.  Powers.  149  U.  S.  45;  Southern  Pac.  R. 
Co.  v.  Pool,  160  U.  S.  440;  Northern  Pac. 
R.  Co.  v.  Egeland,  163  U.  S.  93;  Hathaway  v. 
East  Tennessee,  etc.,  R.  Co.,  29  Fed.  Rep.  489; 
Pearce  v.  Humphreys,  34  Fed.  Rep.  282;  Do- 
ran  v.  Flood,  47  Fed.  Rep.  543;  Lightcap  v. 
Philadelphia  Traction  Co.,  60  Fed.  Rep.  211; 
Western  Union  Tel.  Co.  v.  Thorn,  (C.  C.  A.) 
64  Fed.  Rep.  287;  Chicago,  etc.,  R.  Co.  v. 
Chambers.  (C.  C.  A.)  68  Fed.  Rep.  148;  Plant 
Invest.  Co.  v.  Cook,  (C.  C.  A.)  74  Fed.  Rep. 
503;  Minnesota  Transfer  R.  Co.  v.  Field,  (C. 
C.  A.)  97  Fed.  Rep.  88 r ;  Union  Traction  Co. 
v.  Fetters,  (C.  C.  A.)  99  Fed.  Rep.  214;  The 
Steamboat  New  World  v.  King,  16  How.  (U. 
S.)  469;  New  Jersey  R.  Co.  v.  Pollard,  22 
Wall.  (U.  S.)  341;  Sioux  City,  etc.,  R.  Co.  v. 
Stout,  17  Wall.  (U.  S.)  664. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Woods, 
105  Ala.  561. 

Call fornia.  —  Rosenberg  v.  Durfee,  87  Cal. 
545;  Carraher  v.  San  Francisco  Bridge  Co.,  100 
Cal.  177;  Cunningham  v.  Los  Angeles  R.  Co., 
115  Cal.  561;  Crowley  v.  Strouse,  (Cal.  1893) 
33  Pac.  Rep.  456. 

Colorado.  —  Holman  v.  Boston  Land,  etc., 
Co.,  20  Colo.  7;  Denver,  etc.,  R.  Co.  v.  Robin- 
son, 6  Colo  App.  432. 

Connecticut.  —  Housatonic  R.  Co.  v.  Water- 
bury,  23  Conn.  101;  Park  v.  O'Brien,  23  Conn. 
347;  Fiske  v.  Forsyth  Dyeing,  etc.,  Co.,  57 
Conn.  118;  Andrews  v.  New  York,  etc.,  R. 
Co.,  60  Conn.  293;  Fritts  v.  New  York,  etc., 
R.  Co.,  62  Conn.  503. 

Georoia.  —  Macon,  etc.,  R.  Co.  v.  Davis,  13 
Ga.  68;  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65  Ga. 
120;  Savannah,  etc.,  R.  Co.  v.  Phillips,  90  Ga. 
829. 

Illinois.  —  Great  Western  R.  Co.  v.  Haworth, 
39  I"-  353;  Lovenguth  v.  Bloomington,  71  111. 
238;  Chicago,  etc.,  R.  Co.  v.  Pennell,  94  III. 
448;  Pennsylvania  R.  Co.  v.  Conlan,  101  111.  93: 
Pennsylvania  R.  Co.  v.  Frana,  112  111.  398; 
Louisville,  etc.,  R.  Co.  v.  Red,  154  III. 
95;  New  York,  etc.,  R.  Co.  v.  Bl umenthal,  160 
III.  40;  Siddall  v.  Jansen,  168  111.  43;  Franklin 
Printing,  etc.,  Co.  v.  Behrens,  181  III.  340; 
Fisher  v.  Cook,  23  III.  App.  621,  affirmed  125 
III.  280;  Wright  v.  Chicago,  etc  ,  R.  Co.,  27 
111.  App.  200;  Chicago,  etc.,  R.  Co.  v.  Trayes, 


circumstances,  it  is  for  the  jury  to  con- 
and  say  whether  the  defendant's  act  or 

33  111.  App.  307;  Chicago  Hansom  Cab  Co.  v. 
McCarthy,  35  111.  App.  199;  Lind  v.  Beck,  37 
111.  App.  430;  Lincoln  Ice  Co.  v.  Johnson,  37 
111.  App.  453;  St.  Louis  Brewing  Assoc.  v. 
Hamilton,  41  111.  App.  481;  Reichmann  v. 
Baier,  46  111.  App.  346;  Pittsburgh,  etc.,  R. 
Co.  v.  Callaghan,  50  111.  App.  676;  East  St. 
Louis  Connecting  R.  Co.  v.  Shannon,  52  111. 
App.  420;  Virginia  v.  Plummer,  65  111.  App. 
419;  West  Chicago  St.  R.  Co.  v.  Luka,  72  111. 
App.  60;  Pennsylvania  Co.  v.  Reidy,  72  111, 
App.  343;  Fitzpatrick  v.  Bloomington  City  R. 
Co.,  73  111.  App.  516;  Chicago,  etc.,  R.  Co.  v. 
Gunderson,  74  111.  App.  356;  Belleville  v. 
Hoffman,  74  111.  App.  503;  Cook  v.  Piper,  79 
III.  App.  291. 

Indiana.  —  Indianapolis,  etc., R.  Co.  v.  Cald- 
well, 9  Ind.  397;  Pennsylvania  R.  Co.  v.  Hen- 
sil,  70  Ind.  569,  36  Am.  Rep.  188;  Ohio,  etc., 
R.  Co.  v.  Collarn,  73  Ind.  261,  38  Am.  Rep. 
134;  Evansville  St.  R.  Co.  v.  Meadows,  13  Ind. 
App.  155;  Hudson  v.  Houser,  123  Ind.  309; 
Cincinnati,  etc.,  R.  Co.  v.  Claire,  6  Ind.  App. 
390;  Cleveland,  etc.,  R.  Co.  v.  Wynant,  134 
Ind.  681 ;  Lake  Shore,  etc.,  R.  Co.  v.  Anthony, 
12  Ind.  App.  126;  Stroble  v.  New  Albany,  144 
Ind.  695. 

Ioiva.  —  Rusch  v.  Davenport,  6  Iowa  443; 
Sloan  v.  Central  Iowa  R.  Co.,  62  Iowa  728; 
Armbright  v.  Zion,  108  Iowa  338. 

Kansas.  —  Kinchlow  v.  Midland  Elevator 
Co.,  57  Kan.  374;  Chicago,  etc.,  R.  Co.  v. 
Prouty,  55  Kan.  503. 

Kentucky.  —  Standard  Oil  Co.  v.  Tierney,  92 
Ky  367,  36  Am.  St.  Rep.  595;  Ashland  Coal, 
etc.,  R.  Co.  v.  Wallace,  101  Ky.  626. 

Maine.  —  Sawyer  v.  Rumford  Falls  Paper 
Co.,  90  Me.  354,  60  Am.  St.  Rep.  260. 

Maryland.  —  Northern  Cent.  R.  Co.  v.  State, 
29  Md.  421,  96  Am.  Dec.  545;  Baltimore,  etc., 
R.  Co.  v.  Fitzpatrick,  35  Md.  32;  Peoples' 
Bank  v.  Morgolofski,  75  Md.  432;  Kann  v. 
Meyer,  88  Md.  541 ;  Baltimore  Consol.  R.  Co. 
v.  Rifcowitz,  89  Md.  338. 

Massachusetts.  —  Ferren  v.  Old  Colony  R. 
Co.,  143  Mass.  197;  Gordon  v.  Cummings,  152 
Mass.  513,  23  Am.  St.  Rep.  846;  Benjamin  v. 
Holyoke  St.  R.  Co.,  160  Mass.  3,  39  Am.  St. 
Rep.  446;  Riley  v.  Lissner,  160  Mass.  330; 
McGivern  v.  Wilson,  160  Mass.  370;  Wilcox  v. 
Zane,  167  Mass.  302;  Drennan  v.  Grady,  167 
Mass.  415;  Gahagan  v.  Boston,  etc.,  R.  Co.,  I 
Allen  (Mass.)  190;  Meesel  v.  Lynn,  etc.,  R.  Co., 
8  Allen  (Mass.)  234;  Bradley  v.  Boston,  etc., 
R.  Co.,  2  Cush.  (Mass)  539;  Linfield  v.  Old 
Colony  R.  Corp.,  10  Cush.  (Mass.)  569;  Rindge 
v.  Coleraine,  11  Gray  (Mass.)  157;  Carsley  v. 
White,  21  Pick.  (Mass.)  256;  Colvin  v.  Pea- 
body,  155  Mass.  104;  Johnson  v.  Kelleher,  155 
Mass.  125;  Connolly  //.  Wahham,  156  Mass. 
368;  Finnegan  v.  Fall  River  Gas  Works  Co., 
159  Mass.  3 1 1 ;  LorenZo  v.  Wirth,  170  Mass. 
596;  Palmer  v  Gordon,  173  Mass.  410.  73  Am. 
St.  Rep.  302;  Sears  v.  Merrick,  175  Mass.  25; 
Sullivan  i>.  Marin,  175  Mass.  422. 

Michigan.  —  Detroit,  etc  ,  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99;  Cook  v.  Johnston4  58 
Mich.  437,  55  Am.  Rep.  703;  Boick  v.  Bissell, 
So  Mich.  260;  Lazell  v.  Kapp,  83  Mich.  36; 
Canfield  v.  Chicago,  etc.,  R.  Co.,  78  Mich.  356; 
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omission  was  or  was  not  violative  of  this 
jury  to  note  the  special  circumstances 

McNally  v.  Colwell,  91  Mich.  527,  30  Am.  St. 
Rep.  494;  Cowley  v.  Cohvell,  91  Mich.  537; 
Cr.ift  v.  Parker,  96  Mich.  245;  Doyle  v.  De- 
troit Omnibus  Line  Co..  105  Mich  195;  Lilli- 
bridge  v.  McCann,  117  Mich.  84,  72  Am.  St. 
Rep.  553;  Detzuri'.  B.  Stroh  Brewing  Co.,  119 
Mich.  2S2;  Burt  v.  Staffeld,  I2t  Mich.  390. 

Minnesota.  —  Abbett  v.  Chicago,  etc.,  R.  Co., 
30  Minn.  4S2;  O'Malley  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  289;  Johnson  v.  Northwestern 
Telephone  Exch.  Co.,  54  Minn.  37;  Birnberg 
v.  Schwab,  55  Minn.  495;  Emery  v.  Minneapo- 
lis Industrial  Exposition,  56  Minn.  460. 

Mississippi.  —  Illinois  Cent.  R.  Co.  v.  Turner, 
71  Miss.  402. 

Missouri.  —  McPheeters  v.  Hannibal,  etc., 
R.  Co.,  45  Mo.  22;  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  80  Mo.  573;  Burger  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  238,  34  Am.  St.  Rep.  379;  Otis 
Co.  v.  Missouri  Pac.  R.  Co.,  112  Mo.  622; 
Brooks  v.  Hannibal,  etc.,  R.  Co.,  35  Mo.  App. 
571;  Meyer  v.  Lewis,  43  Mo.  App.  417;  Atkin- 
son v.  Illinois  Milk  Co.,  44  Mo.  App.  153; 
Chmrand  v.  Southern  R.  Co.,  57  Mo.  App. 
425;  Franke  v.  St.  Louis,  110  Mo.  516;  Gerdes 
v.  Christopher,  etc.,  Architectural  Iron,  etc., 
Co.,  124  Mo.  347. 

Nebraska.  —  American  Water- Works  Co.  v. 
Dougherty,  37  Neb.  373;  Spears  v.  Chicago, 
etc.,  R.  Co.,  43  Neb.  720;  Olsen  v.  Meyer,  46 
Neb.  240;  Omaha  St.  R.  Co.  v.  Martin,  48 
Neb.  65;  McClelland  v.  Scroggin,  48  Neb.  141; 
Miller  v.  Strivens,  48  Neb.  458. 

New  Hampshire.  —  Griffin  v.  Auburn,  58  N. 
H.  121;  Presby  v.  Grand  Trunk  R.  Co.,  66  N. 
H.  615. 

New  Jersey.  —  Central  R.  Co.  v.  Moore,  24 
N.  J.  L.  832;  McCann  v.  Consolidated  Trac- 
tion Co.,  59  N.  J.  L.  481;  T.  A.  Gillespie  Co. 
v.  Cumming,  62  N.  J.  L.  370;  Dettmering  v. 
English,  64  N.  J.  L.  16. 

New  York.  —  Minor  v.  Clark,  (Supm.  Ct. 
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wego, etc.,  Plank  Road  Co.,  13  N.  Y.  533;  Per- 
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776;  Kelly  v.  New  York  Cent.,  etc.,  R.  Co., 
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Hun  (N.  Y.)  586;  Hilsenbeck  v.  Guhring, 
(Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp.  792,  59 
Hun  (N.  Y.)62i;  Paine  v.  Rochester,  (Supm. 
Ct.  Gen.  T.)  14  N.  Y.  Supp.  180,  59  Hun  (N. 
Y.)  627;  Powers  v.  New  York  Cent.,  etc.,  R. 
Co.,  60  Hun  (N.  Y.)  19;  McManus  v.  Woolver- 


obligat  ion.  It  is  the  province  of  the 
and  surroundings  of  each  particular 

ton,  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  545;  Pot- 
ter v.  New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y. 
Super.  Ct.  351;  Monteith  v.  Finkbeiner,  (Supm. 
Ct.  Gen.  T.)  21  N.  Y.  Supp.  288;  Walsh  v. 
Fitchburg  R.  Co.,  67  Hun  (N.  Y.)  604;  Loner- 
gan  v.  Martin,  (N.  Y.  City  Ct.  Gen.  T.)  23  N. 
Y.  Supp.  968;  Cottrell  v.  Marshall  Infirmary, 
70  Hun  (N.  Y.) 495 ;  Kowale wska  v.  New  York, 
etc.,  R.  Co.,  72  Hun  (N.  Y.)  611;  Hudson  v. 
Rome,  etc.,  R.  Co.,  73  Hun  (N.  Y.)  467;  Cra- 
zier v.  Read.  78  Hun  (N.  Y.)  181 ;  Ferguson  v. 
Ehret,  (N.  Y.  City  Ct.  Gen.  T.)  10  Misc.  (N. 
Y.)  217;  Thuringer  v.  New  York  Cent.,  etc., 
R.  Co.,  71  Hun  (N.  Y.)  526,  82  Hun  (N.  Y.)  33; 
Grinnell  v.  Taylor.  85  Hun  (N.  Y.)8s;  Krul- 
der  v.  Woolverton,  (N.  Y.  Super.  Ct.  Gen.  T.) 
11  Misc.  (N.  Y.)  537;  Jung  v.  Starin,  (N.  Y. 
Super.  Ct.  Gen.  T.)  12  Misc.  (N.  Y.I  362;  Bitt- 
ner  v.  Crosstown  St.  R.  Co.,  (Buffalo  Super. 
Ct.  Gen.  T.)  12  Misc.  (N.  Y.)  514;  Keller  v. 
Haaker,  2  N.  Y.  App.  Div.  245;  Rosenhain  v. 
Galligan,  5  N.  Y.  App.  Div.  49;  Idel  v.  Mitch- 
ell, 5  N.  Y.  App.  Div.  268;  Pearl  v.  Macaulay, 
6  N.  Y.  App.  Div.  70;  Wittenberg  v.  Seitz,  8 
N.  Y.  App.  Div.  439;  Hyland  v.  Burns,  10  N. 
Y.  App.  Div.  386;  McGovern  v.  Standard  Oil 
Co.,  11  N.  Y.  App.  Div.  588;  Stallman  v.  New 
York  Steam  Co.,  17  N.  Y.  App.  Div.  397;  Holz- 
mann  v.  Monell,  19  N.  Y.  App.  Div.  238;  Guld- 
seth  v.  Carlin,  19  N.  Y.  App.  Div.  588;  Hodges 
v.  Westcott  Express  Co.,  39  N.  Y.  App.  Div. 
545;  Fogarty  v.  Bogart,  43  N.  Y.  App.  Div. 
430;  Mueller  v.  Tenth,  etc.,  St.  Ferry  Co.,  46 
N.  Y.  App.  Div.  560;  Holland  House  Co.  v. 
Baird,  49  N.  Y.  App.  Div.  180;  Noonan  v. 
Obermeyer,  etc..  Brewing  Co.,  50  N.  Y.  App. 
Div.  377;  Spaine  v.  Stiner,  51  N.  Y.  App.  Div. 
481;  Baxter  v.  Richardson,  54  N.  Y.  Super.  Ct. 
230;  Canton  v.  Simpson,  2  N.  Y.  App.  Div. 
561;  Redmond  v.  Maitland,  23  N.  Y.  App. 
Div.  194;  Bernhardt  v.  Rensselaer,  etc.,  R. 
Co.,  32  Barb.  (N.  Y.)  165;  Keller  v.  New  York 
Cent.  R.  Co.,  (Ct.  App.)  24  How.  Pr.  (N.  Y.) 
177;  Scaggs  v.  Delaware,  etc..  Canal  Co.,  74 
Hun  (N.  Y.)  198;  Lynch  v.  New  Rochelle,  78 
Hun  (N.  Y.)  207;  Mullen  v.  Central  Park,  etc., 
R.  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  1  Misc.  (N. 
Y.)  216;  Elze  v.  Baumann,  (N.  Y.  Super.  Ct. 
Gen.  T.)  2  Misc.  (N.  Y.)  72;  Finkelstein  v. 
Crane,  (N.  Y.  Super.  Ct.  Gen.  T.)  2  Misc.  (N. 
Y.)  545;  Eckensberger  v.  Amend,  (N.  Y.  City 
Ct.  Gen.  T.)  7  Misc.  (N.  Y.)  452;  Birnbaum  v. 
Lord,  (C.  PI.  Gen.  T.)7Misc.  (N.  Y.)493;  Bar- 
rett  v.  Smith,  128  N.  Y.  607. 

North  Carolina. —  Denmark  v.  Atlantic,  etc., 
R.  Co.,  107  N.  Car.  185. 

Ohio.  —  Dick  v.  Indianapolis,  etc.,  R.  Co., 
38  Ohio  St.  389;  Toledo  Real  Estate,  etc.,  Co. 
v.  Putney,  10  Ohio  Cir.  Dec.  698. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Ogier,  35  Pa.  St.  71 ;  McCully  v.  Clarke,  40  Pa. 
St.  399,  80  Am.  Dec.  584;  Philadelphia,  etc., 
R.  Co.  v.  Spearen,  47  Pa.  St.  300.  86  Am.  Dec. 
544,  North  Pennsylvania  R.  Co.  v.  Heileman, 
49  Pa.  St.  63;  Philadelphia,  etc.,  R.  Co.  v. 
Schertle,  97  Pa.  St.  450;  Pennsylvania  R.  Co. 
v.  Coon,  in  Pa.  St.  430:  Shaw  v.  Philadel- 
phia, 159  Pa.  St.  487;  McCleary  v.  Frantz,  160 
Pa.  St.  535  Kilkeary  v.  Thackery,  165  Pa.  St. 
584;  Douglass  v.  Monongahela  City  Water 
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case,  and  then  to  say  whether  the  conduct  of  the  parties  in  that  case  was  such 
as  would  be  expected  of  reasonable  and  prudent  men  under  a  similar  state  of 
affairs.1 

What  Precautions  Necessary.  —  The  question  what  precautions  were  reasonably 
necessary  to  protect  from  an  alleged  danger  from  which  the  plaintiff's  injuries 
resulted,  or  whether  the  failure  to  adopt  a  particular  precaution  constituted 
negligence  under  all  the  facts  and  circumstances  shown,  is,  in  general,  for  the 
jury.2    But  it  has  been  held  to  be  error  to  submit  to  the  jury  the  question 

Co.,  172  Pa.  St.  435;  Forrest  v.  Philadelphia, 
etc..  R.  Co.,  174  Pa.  St.  181,  38  W.  N.  C.  (Pa.) 
70;  Hogan  v.  West  Mahanoy  Tp.,  174  Pa.  St. 
352,  38  W.  N.  C.  (Pa.)  105;  Kyle  v.  Southern 
Electric  Light,  etc.,  Co.,  174  Pa.  St.  570;  Rich- 
ards v.  Willard,  176  Pa.  St.  181,  38  W.  N.  C. 
(Pa.)  400;  Polter  v.  Natural  Gas  Co.,  183  Pa. 
St.  575;  Beck  v.  Hood,  185  Pa.  St.  32;  Turton 
v.  Powelton  Electric  Co.,  185  Pa.  St.  406; 
Moran  v.  Versailles  Traction  Co.,  188  Pa.  St. 
557;  Campbell  v.  Frankford.  etc.,  R.  Co.,  8  Pa. 
Co.  Ct.  415;  Kepple  v.  Pennsylvania  Torpedo 
Co.,  7  Pa.  Super.  Ct.  620;  Frazier  v.  Lloyd,  23 
W.  N.  C.  (Pa.)  178;  Clopp  v.  Mear,  25  W.  N. 
C.  (Pa.)57i;  Satinsky  v.  Mutual  Brewing  Co., 
187  Pa.  St.  57;  Connelly  'o.  Faith,  igo  Pa.  St. 
553- 

Rhode  Island.  —  Yeaw  v.  Williams,  15  R.  I. 
20;  Chaffee  v.  Old  Colony  R.  Co.,  17  R.  I.  658; 
Inman  v.  Potter,  18  R.  I.  in. 

South  Carolina. — Simms  v.  South  Carolina 
R.  Co.,  27  S.  Car.  268;  Rinake  v.  Victor  Mfg. 
Co.,  55  S.  Car.  179;  Harris  v.  Simon,  32  S. 
Car.  593. 

Texas.  —  Gulf ,  etc.,  R.  Co.  v.  Gasscamp,  69 
Tex.  545;  Bonner  v.  Bryant,  1  Tex.  Civ.  App. 
269;  Campbell  v.  Goodwin,  (Tex.  Civ.  App. 
1894)  26  S.  W.  Rep.  864:  Houston  City  St.  R. 
Co.  v.  Farrell,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  942,  Brown  v.  Cooper,  10  Tex.  Civ.  App. 
512;  Dublin  Cotton  Oil  Co.  v.  Jarrard,  (Tex. 
Civ.  App.  1897)40  S.  W.  Rep.  531:  Galveston, 
etc.,  R.  Co.  v.  Slinkard,  17  Tex.  Civ.  App.  585. 

Utah.  —  Cunningham  v.  Union  Pac.  R.  Co., 
4  Utah  206. 

Vermont.  —  Trow  v.  Vermont  Cent.  R.  Co.,  24 
Vt.  497,  58  Am.  Dec.  191;  Vinton  v.  Schwab, 
32  Vt.  612;  Thompson  v.  National  Express  Co.. 
66  Vt.  358. 

Wisconsin.  —  Langhoff  v.  Milwaukee,  etc., 
R.  Co.,  19  Wis.  497;  Hill  v.  Fond  du  Lac,  56 
Wis.  242;  Knowlion  v.  Milwaukee  City  R.  Co., 

59  Wis.  278;  Atkinson  v.  Goodrich  Transp.  Co., 

60  Wis.  141,  50  Am.  Rep.  352;  Nelson  v.  Chi- 
cago, etc.,  R.  Co.,  60  Wis.  320;  Hoppe  v.  Chi- 
cago, etc.,  R.  Co.,  61  Wis.  357;  Parish  v.  Eden, 
62  Wis.  272;  Dahl  v.  Milwaukee  City  R.  Co., 
62  Wis.  652. 

Enumeration  —  When  Negligence  for  Jury.  — 
It  has  been  held  that  negligence  is  for  the  jury 
in  the  following  cases:  "  (1)  When  the  facts 
which,  if  true,  would  constitute  evidence  of 
negligence  are  controverted.  (2)  Where  such 
facts  are  not  controverted,  but  where  there 
might  be  a  fair  difference  whether  the  infer- 
ence of  nsgligence  should  be  drawn.  (3)  When 
at  the  same  time  the  facts  are  in  dispute  and 
the  inferences  to  be  drawn  from  them  are 
doubtful."  Hathaway  v.  East  Tennessee, 
etc.,  R.  Co.,  20  Fed.  Rep.  489. 

Negligence  and  Its  Degree.  —  Whether  there 
was  negligence,  and  if  so  the  degree  thereof, 
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is  in  general  a  question  of  fact  for  the  jury. 
Paducah,  etc.,  R.  Co.  v.  Letcher,  (Ky.  1883) 
12  Am.  &  Eng.  R.  Cas.  61. 

Gross  Negligence.  —  So  the  question  of  gross 
negligence  is  one  of  fact  for  the  j  ury.  Wabash 
R.  Co.  v.  Brown,  152  111.  484. 

1.  England.  —  Leishmann  o.  London,  etc., 
R.  Co..  23  L.  T.  N.  S.  712,  19  W.  R.  106. 

Canada.  —  Viets  v.  Chute,  10  Nova  Scotia 
159- 

United  States.  —  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408;  McGowan  v.  Larsen,  (C.  C.  A.) 
66  Fed.  Rep.  910. 

Alabama.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Bayliss,  74  Ala.  150. 

Connecticut.  —  Nolan  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  461. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  Mayo,  92 
Ga.  223. 

Illinois.  —  Schmidt  v.  Sinnott,  103  111.  160; 
Pennsylvania  R.  Co.  v.  Frana,  112  111.  398; 
Chicago,  etc.,  R.  Co.  v.  Bouck,  33  111.  App. 
123;  West  Chicago  St.  R.  Co.  v  Coit,  50  111. 
App.  640;  St.  Charles  v.  Hannon,  56  III.  App. 
515;  Belleville  v.  Hoffman,  74  111.  App.  503. 

Iowa.  —  Sloan  v.  Central  Iowa  R.  Co.,  62 
Iowa  728. 

Kansas.  —  White  v.  Missouri  Pac.  R.  Co.,  31 
Kan.  280. 

Maine.  —  Noyes  v.  Shepherd,  30  Me.  173,  50 
Am.  Dec.  625. 

Maryland  —  Baltimore,  etc.,  R.  Co.  v.  Slate, 
29  Md.  252,  96  Am.  Dec.  528. 

Minnesota.  —  Bolinger  v.  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  418,  1  Am.  St.  Rep.  680. 

Missouri.  —  Kenney  v.  Hannibal,  etc.,  R. 
Co.,  80  Mo.  573. 

New  Hampshire.  — Griffin  v.  Auburn,  58  N. 
H.  121. 

New  York.  —  Sunderlin  v.  Hollister,  4  N.  Y. 
App.  Div.478;  Rattagliata  v.  Hubbell,  (C.  PI. 
Gen.  T.)  7  Misc.  (N.  Y.)  103. 

Pennsylvania .  —  McCulIy  v.  Clarke,  40  Pa. 
St.  399,  80  Am.  Dec.  584. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59  Tex. 
674;  Texas  Cent.  R.  Co.  v.  Frazier,  (Tex.  Civ. 
App.  1896)  34  S.  W.  Rep.  664. 

Wisconsin.  —  Atkinson  v.  Goodrich  Transp. 
Co  ,  60  Wis.  141,  50  Am.  Rep.  352. 

2.  The  Question  of  Necessary  Precautions  — 
United  States.  —  Patton  v.  Southern  R.  Co., 
(C.  C.  A.)  82  Fed.  Rep.  979. 

Illinois.  —  McGregor  v.  Reid.  178  111.  464,  69 
Am.  St.  Rep.  332. 

Indiana.  —  Cincinnati,  etc.,  R.  Co.  v.  Claire, 
6  Ind.  App.  390. 

Minnesota.  —  Bolinger  v.  St.  Paul,  etc.,  R. 
Co.,  36  Minn.  418,  I  Am.  St.  Rep.  680. 

New  York.  —  Blaustein  v.  Guindon,  83  Hun 
(N.  Y.)  5. 

Oregon.  —  Finseth  v.  Suburban  R.  Co.,  32 
Oregon  I. 
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whether  the  failure  to  take  certain  precautions  was  negligence,  in  the  absence 
of  .my  evidence  that  such  precautions  were  usual  under  the  circumstances,  or 
that  it  would  have  been  prudent  to  take  them.1 

Negligence  Necessarily  Question  for  Jury.  —  Inasmuch,  it  has  been  held,  as  a  higher 
degree  of  care  is  demanded  under  some  circumstances  than  under  others,  the 
standard  shifting  with  the  circumstances  of  each  case,  the  question  is  one  in 
its  very  nature  incapable  of  determination  as  a  matter  of  law,  and  must  of 
necessity  be  submitted  to  a  jury.? 

b.  Where  Evidence  Conflicting.  — Where  the  evidence  on  the  issue 
of  negligence  is  conflicting,  the  question  presented  is  peculiarly  for  the  deter- 
mination of  the  jury.3    In  such  circumstances,  no  matter  how  clear  a  case  of 


Wisconsin.  —  Block  v.  Milwaukee  St.  R.  Co., 
89  Wis.  371,  4<>  Am.  St.  Rep.  849. 

Examination  and  Use  of  Appliances,  Machinery, 
Etc.  —  See  Bunnell  v.  Berlin  Iron  Bridge  Co., 
66  Conn.  24,  Kyle  v.  Southern  Electric  Light, 
etc.,  Co.,  174  Pa.  St.  570. 

Ignorance  of  Defective  Conditions  —  Negligence 
in  Failing  to  Know. — Cannon  v.  Lewis,  18 
Mont.  402.  And  see  McGregor  v.  Reid,  178 
III.  464,  69  Am.  St.  Rep.  332;  Pitcher  v.  Len- 
non,  (Supm.  Ct.  Tr.  T.)  j6  Misc.  (N.  Y.)  609. 

Whether  Premises  Likely  to  Attract  Children.  — 
Ft.  Worth,  etc.,  R.  Co.  v.  Measles,  81  Tex.  474. 

Failure  to  Erect  Barrier  Between  Street  and 
Cellar  of  Burned  Building.  —  Davis  v.  Commer- 
cial Bank,  32  Nova  Scotia  366. 

Failure  to  Light  Obstructed  Passway.  —  Mayor 
v.  Everson,  18  R.  I.  748. 

1.  Hall  v.  Murdock,  119  Mich.  389. 

2.  Baltimore,  etc.,  R.  Co.  v.  Fitzpatrick,  35 
Md.  32;  McCully  v.  Clarke,  40  Pa.  St.  399,  80 
Am.  Dec.  584. 

Qualification  of  Rule.  —  The  rule  that  negli- 
gence is  a  question  for  the  determination  of 
the  jury  has  been  qualified  by  the  statement 
that  such  is  the  case  where  the  law  has  estab- 
lished no  fixed  measure  of  care  imposed  upon 
the  parties.  See  Bensing  v.  People's  Electric 
St.  R.  Co.,  9  Pa.  Super.  Ct.  142. 

8.  Conflict  of  Evidence  —  United  States.  —  Pat- 
ton  v.  Southern  R.  Co.,  (C.  C.  A.)  82  Fed.  Rep. 
979- 

Colorado.  —  Denver  v.  Peterson,  5  Colo. 
App.  41. 

District  of  Columbia.  —  Metropolitan  R.  Co. 
v.  Hammett,  13  App.  Cas.  (D.  C.)  370. 

Indiana.  —  Brosnan  v.  Sweetser,  127  Ind.  I. 

Iowa.  —  Crahell  v.  Wapello  Coal  Co.,  68 
Iowa  751;  Baldwin  v.  St.  Louis,  etc.,  R.  Co., 
72  Iowa  45. 

Marvland.  —  Baltimore  City  Pass.  R.  Co.  v. 
Wilkinson.  3oMd.232;  Pikesville,  etc.,  R.  Co. 
v.  State,  88  Md.  563. 

Massachusetts.  —  Tyler  v,  New  York,  etc.,  R. 
Co.,  137  Mass.  238;  Hendricken  v.  Meadows, 
154  Mass.  599. 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Van 
Steinburg.  17  Mich.  99;  Silsby  v.  Michigan 
Car  Co.,  95  Mich.  204. 

Minnesota.  —  Abbett  v.  Chicago,  etc.,  R.  Co., 
30  Minn.  482;  Stoker  v.  Minneapolis,  32  Minn. 
478;  Green  v.  Eastern  R.  Co.,  52  Minn.  79, 

Missouri. — O' Hare  v.  Chicago,  etc.,  R.  Co., 
95  Mo.  662;  Lee  v.  Knapp,  55  Mo.  App.  390; 
Van  Natta  v.  People's  St.  R.,  etc.,  Co.,  133 
Mo.  ;3;  Lamb  v.  Missouri  Pac.  R.  Co.,  147 
Mo.  171. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brady, 
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39  Neb.  27;  Guthrie  v.  Missouri  Pac,  R.  Co., 
51  Neb.  746. 

New  Jersey.  —  Orange,  etc.,  Horse  R.  Co.  v. 
Ward,  47  N.  J.  L.  560;  Newark  Pass.  R.  Co. 
v.  Block,  55  N.  J.  L.  605;  New  York,  etc.,  R. 
Co.  v.  New  Jersey  Electric  R.  Co.,  60  N.  J.  L. 

New  York. — Swift  v.  Staten  Island  Rapid 
Transit  R.  Co.,  123  N.  Y.  645;  James  v.  Ford, 
16  Daly  (N.  Y.)  126;  Moriarty  v.  Zepp,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  28;  Wells  v.  Sibley, 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  417;  Be- 
dell v.  Kirk,  (Supm.  Ct.  Gen.  T.)  17  N.  Y. 
Supp.  638;  Scholl  v.  Broadway  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  755;  Babcock  v. 
Fitchturg  R.  Co.,  (Supm.  Ct.  Gen.  T.)  19 
N.  Y.  Supp.  774;  Ottendorff  v.  Willis,  80  Hun 
(N.  Y.)  262;  Schubert  v.  Covvles,  31  N.  Y. 
App.  Div.  418;  Ferry  v.  Manhattan  R.  Co., 
54  N.  Y.  Super.  Ct.  325;  Kuechenmeisier  v. 
Brown,  I  N.  Y.  App.  Div.  56;  Smith  v.  Bailey, 
14  N.  Y.  App.  Div.  283;  Bernhardt  v.  Rens- 
selaer, etc.,  R.  Co.,  32  Barb.  (N.  Y.)  165; 
Moskovitz  v.  Lighte,  68  Hun  (N.  Y.)  102;  Hart 
v.  Delaware,  etc.,  R.  Co.,  76  Hun  (N.  Y.)  296; 
Van  Houten  v.  Fleischman,  (C.  PI.  Gen.  T.) 
1  Misc.  (N.  Y.)  130;  Dise  v.  Metropolitan  St. 
R.  Co.,  (Supm  Ct.  App.  T.)  22  Misc.  (N.  Y.)  97. 

North  Carolina.  —  Knight  v.  Albemarle, 
etc.,  R.  Co.,  no  N.  Car.  58;  Ward  v.  Odell 
Mfg.  Co.,  123  N.  Car.  248;  fillett  v.  Norfolk, 
etc.,  R.  Co.,  118  N.  Car.  1031;  Russell  v.  Caro- 
lina Cent.  R.  Co.,  118  N.  Car.  1098. 

Pennsylvania.  —  Lott  z\  Frankford,  etc.,  R. 
Co.,  159  Pa.  St.  471;  Gray  v.  Floersheim,  164 
Pa.  St.  508;  Howett  v.  Philadelphia,  etc.,  R. 
Co.,  166  Pa.  St.  607;  Riland  v.  Hirshler,  7  Pa. 
Super.  Ct.  384. 

South  Carolina.  —  Harris  v.  Simon,  32  S. 
Car.  593,  10  S.  E.  Rep.  1076. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Levi,  59 
Tex.  674;  Mallory  v.  Smith,  76  Tex.  262,  18 
Am.  St.  Rep.  40. 

West  Virginia.  —  Nuzum  v.  Pittsburgh,  etc., 
R.  Co.,  30  W.  Va.  228. 

Wisconsin.  —  Leavilt  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  228;  Drevis  v.  Woods,  71  Wis. 
329- 

Finding  of  Jury  Not  Disturbed.  —  A  finding  of 
the  jury  on  conflicting  evidence  that  there  has 
been  negligence  or  the  reverse  will  not  in  gen- 
eral be  disturbed.  Bedell  v.  Kirk,  (Supm.  Ct. 
Gen.  T.)  17  N.  Y.  Supp.  63S.  And  see  Wight 
Fire  Proofing  Co.  v.  Roczekai,  30  111.  App. 
266,  affirmed  130  III.  139;  Whittingion  v.  Whit- 
tington,  65  111.  App.  300.  And  this  even 
though,  it  may  be,  the  evidence  would  have 
been  sufficient  to  sustain  a  different  finding. 
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negligence  the  evidence  might  tend  to  show,  negligence  is  necessarily  a  mixed 
question  of  law  and  fact,1  to  be  left  to  the  jury  under  proper  instructions 
from  the  court.2  But  though  there  may  be  a  controversy  as  to  some  facts, 
yet  if  those  that  are  undisputed  clearly  and  indisputably  establish  negligence 
a  question  of  law  for  the  court  is  presented.3 

c.  Credibility  of  Witnesses.  —  Where  there  is  evidence  before  the  jury 
which,  if  believed,  would  render  the  defendant  liable,  the  question  of  negligence 
is  for  the  jury.4  The  credibility  of  the  witnesses  and  the  weight  of  the  testi- 
mony are  always  for  the  jury.5 

3.  When  Question  for  Court  —  a.  In  General.  — The  general  line  of  dis- 
tinction between  the  functions  of  the  court  and  the  jury  depends  upon  con- 
siderations more  particularly  discussed  elsewhere,  which  apply  without  excep- 
tion to  negligence  cases.6  That  is,  negligence  being  a  question  of  fact,  it  is 
primarily  for  the  determination  of  the  jury,  the  court,  however,  retaining  the 
same  jurisdiction  over  the  finding  as  over  all  findings  of  fact.7  It  has  been  laid 
down  as  a  general  rule  that  the  court  may  take  the  issue  from  the  jury  when- 
ever the  case  is  so  clear  under  the  evidence  that  the  court  can  say  in  advance 
that  it  would  be  compelled  to  set  aside  a  verdict  at  variance  with  the  theory  so 
established.8    But  it  is  certainly  true  that  in  practice  cases  are  frequently  left 


Lotzspietch  v.  Watts,  80  Mo.  App.  652,  2  Mo. 
App.  Rep.  693. 

Nor  Will  a  Verdict  for  the  Plaintiff  in  an  action 
for  negligence  be  disturbed  on  appeal  as  not 
supported  by  the  evidence,  though  the  plain- 
tiff was  the  only  witness  in  his  own  behalf, 
and  nine  witnesses  testified  that  the  accident 
was  caused  by  the  plaintiff's  negligence. 
Millott  v.  New  York,  etc.,  R.  Co.,  (Supm.  Ct. 
Gen.  T.)  19  N.  Y.  Supp.  123. 

1,  Nolan  v.  New  York,  etc.,  R.  Co.,  53  Conn. 
461;  Purvis  v.  Coleman,  1  Bosw.  (N.  Y.)  321. 

2.  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408;  Purvis  v.  Coleman,  1  Bosw.  (N.  Y.)  321. 

For  Cases  Decided  on  Particular  Facts  in  which 
it  was  held  that  the  evidence  introduced  justi- 
fied a  finding  of  negligence,  see: 

California,  —  Glueck  v.  Scheld,  125  Cal.  288; 
Daly  v.  Hinz,  113  Cal.  366. 

Illinois.  —  Gerke  v.  Fancher,  158  111.  375; 
Schiffmacher  v.  Kircher,  59  111.  App.  113; 
Boyce  v.  Tallerman,  183  111.  115. 

Indiana. —  Hopkins  v.  Boyd,  18  Ind.  App.  63. 

Iowa.  —  Peterson  v.  Adams  Express  Co.,  m 
Iowa  572. 

Kentucky.  —  Thomas  v.  Royster,  98  Ky.  206. 

Massachusetts.  —  Burgess  v.  Davis  Sulphur 
Ore  Co.,  165  Mass.  71. 

Minnesota.  —  Eckman  v.  Lauer,  67  Minn. 
221. 

Missouri.  —  Leeright  v.  Ahrens,  60  Mo.  App. 
118;  Hall  v.  Huber,  61  Mo.  App.  384;  Kincaid 
v.  Kansas  City,  etc.,  R.  Co.,  62  Mo.  App.  365. 

Nebraska.  —  Post  v.  Olmsted,  47  Neb.  893. 

New  York.  —  Treanor  v.  Manhattan  R.  Co., 
(C.  PI.  Gen.  T.)  23  Abb.  N.  Cas.  (N.  Y.)  47,  21 
Civ.  Pro.  (N.  Y.)  364;  Devine  v.  Brooklyn 
Heights  R.  Co.,  I  N.  Y.  App.  Div.  237;  Canton 
v.  Simpson,  2  N.  Y.  App.  Div.  561;  Loois  v. 
Eureka  Club,  (Supm.  Ct.  App.  Div.)  56  N.  Y. 
Supp.  66;  Haines  v.  Keahon,  46  N.  Y.  App. 
Div.  164;  McTague  v.  Dowst,  51  N.  Y.  App. 
Div.  206;  Murphy  v.  Weidmann  Cooperage 
Co.,  1  N.  Y.  App.  Div.  283;  Pressman  v. 
Mooney,  5  N.  Y.  App.  Div.  121 ;  Pearl  v. 
Macaulay.  6  N.  Y.  App.  Div.  70;  Murphy 
v.  McWilliam,  14  N.  Y.  App.  Div.  300;  Geibel 


v.  Elwell,  19  N.  Y.  App.  Div.  285;  Coxhead  v. 
Johnson,  20  N.  Y.  App.  Div.  605;  Rich  v. 
Pelham  Hod  Elevating  Co.,  23  N.  Y.  App.  Div. 
246;  Ferguson  v.  Ehret,  (N.  Y.  City  Ct.  Gen. 
T.)  14  Misc.  (N.  Y.)  454;  Reilly  v.  Sicilian  As- 
phalt Paving  Co.,  (Supm.  Ct.  App.  T.)  16  Misc. 
(N.  Y.)  65. 

Pennsylvania.  —  McCloskey  v.  Chautauqua 
Lake  Ice  Co  ,  174  Pa.  St.  34. 

Tennessee.  —  Youngstown  Biidge  Co.  v. 
Barnes,  98  Tenn.401;  Rosenbaum  v.  Shoffner, 
98  Tenn.  624;  Willcox  v.  Hines,  too  Tenn.  524, 
66  Am.  St.  Rep.  761. 

Utah.  —  Lowe  v.  Salt  Lake  City,  13  Utah  91, 
57  Am.  St.  Rep.  708. 

Canada.  —  Hamilton  Bridge  Co.  v.  O'Con- 
nor. 24  Can.  Sup.  Ct.  598. 

8.  Abbett  f.  Chicago,  etc.,  R.  Co.,  30  Minn. 
482. 

4.  Springs  v.  South  Bound  R.  Co.,  46  S.  Car. 
104. 

6.  Patton  v.  Southern  R.  Co.,  (C.  C.  A.)  82 
Fed.  Rep.  979;  Carver  v.  Detroit,  etc..  Plank 
Road  Co.,  61  Mich.  584;  Volkmar  v.  Manhat- 
tan R.  Co.,  58  N.  Y.  Super.  Ct.  125;  Kennedy 
v.  McAUaster,  31  N.  Y.  App.  Div.  453;  Van 
Houten  v.  Fleischman.  (C.  PI.  Gen.  T.)  1  Misc. 
(N.  Y.)  130. 

6.  See  the  title  Questions  of  Law  and 
Fact. 

7.  The  Question  of  Negligence  in  All  Cases  In- 
volves an  Issue  of  Fact,  and  it  is  only  where  the 
lauer  is  free  from  all  doubt  that  the  court 
has  a  right  to  apply  the  law  without  the  inter- 
vention of  the  jury.  Keller  v.  New  York  Cent. 
R.  Co..  (Ct.  App.)  24  How.  Pr.  (N.  Y.)  177. 

8.  Elliott  v.  Chicago,  etc.,  R.  Co.,  150  U.  S. 
245;  Southern  Pac.  R.  Co.  v.  Pool,  160  U.  S. 
438;  Abbett  v.  Chicago,  etc.,  R.  Co..  30  Minn. 
482. 

But  as  Holding  that  Where  tho  Evidence  Is  Con- 
flicting the  question  of  negligence  should  be 
left  to  the  jury  even  though  the  trial  court 
might,  on  motion  for  a  new  trial,  set  aside  the 
verdict  as  not  sustained  by  sufficient  evidence, 
see  Wells  v.  Cincinnati,  etc.,  R.  Co.,  6  Ohio 
Cir.  Dec.  137,  9  Ohio  Cir.  Ct.  340. 
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to  juries  although  it  is  subsequently  held  by  the  same  court,  or  more  frequently, 
perhaps  by  a  higher  court,  that  a  finding  of  negligence  was  not  warranted.1 
v.  Where  Act  or  Omission  Obviously  Dangerous  or  Reverse.— 
Where  any  particular  act  or  omission  is  obviously  and  indisputably  dangerous 
or  lii  reverse,  the  court  may  say  that  it  is  evidence  of  or  shows  negligence, 
or  express  the  opposite  view.2 

.  Where  No  Evidence  ok  Negligence.  —  Where  there  is  no  evidence 
of  negligence,  no  issue  for  the  jury  is  presented,  and  the  court  should  not,  of 
course,  submit  the  question  to  it.3    It  is  always  the  province  of  the  court,  in 


1.  For  Cases  Where,  under  the  Particular  Facts 
of  Each,  a  Finding  of  Negligence  Wa3  Held  Not 

Warranted,  see : 

United  States.  —  Lumley  v.  Backus  Mfg.  Co., 
(C.  C.  A.)  73  Fed.  Rep.  767. 

Georgia.  —  Central  of  Georgia  R.  Co.  v. 
Holmes,  no  Ga.  282. 

Indiana.  —  Gaston  v.  Bailey,  14  Ind.  App. 

581-  „  .... 

Louisiana. — Sherman  v.  Vermillion,  51  La. 

Ann.  880. 

Minnesota.  —  Kayser  v.  Lindell,  73  Minn. 
123. 

Missouri. — ■  Glick  v.  Kansas  City,  etc.,  R. 
Co.,  57  M-)  App.  97. 

Neiu  York.  —  Hudson  v.  Rome,  etc.,  R.  Co., 
145  N.  Y.  408;  Patterson  v.  Hochster,  38  N. 
Y.  App.  Div.  398;  Prehl  v.  Albany  R.  Co.,  19 
N.  Y.  App.  Div.  471. 

North  Dakota. — Owen  v.  Cook,  9  N.  Dak. 

Texas.  —  Texas  Loan  Agency  v.  Fleming, 
92  Tex.  458; 

Canada,  — Jones  v.  Grand  Trunk  R.  Co.,  45 
U.  C.  Q.  B.  193;  Follet  v.  Toronto  St.  R.  Co., 
15  Ont.  App.  346;  Robinson  v.  Bletcher,  15  U. 
C.  Q   B.  159. 

2.  When  Question  for  Court —  United  States.  — 
Sioux  City,  etc..  R.  Co.  v.  Stout.  17  Wall.  (U. 
S.)  664. 

California.  —  Rosenberg  v.  Durfee,  87  Cal. 
545;  Sutter  v.  Omnibus  Cable  Co..  107  Cal. 
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Colorado.  —  Pierce  v.  Conners,  20  Colo.  178. 
Delaware.  —  Robinson  v.  Simpson,  8  Houst. 
(Del  )  398. 

Illinois.  —  St.  Louis,  etc.,  R.  Co.  v.  Odum, 
156  [II.  78,  affirming  52  111.  App.  5IQ. 

Indiana.  —  Binford  v.  Johnston,  82  Ind.  431, 
42  Am.  Rep.  508. 

Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  State, 
36  Md.  366. 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Van 
Steinburg,  17  Mich.  120;  Flagg  v.  Chicago, 
etc..  Grand  Trunk  Junction  R.  Co.,  96  Mich. 
30;  Dehring  v.  Comstock,  78  Mich.  153. 

Nebraska. — Omaha,  etc.,  R.,  etc.,  Co.  v. 
Levinston,  49  Neb.  17. 

New  York.  —  Keck  v.  Sandford.  (N.  Y.  City 
Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  484. 

North  Carolina.  —  Knight  v.  Albemarle,  etc., 
R.  Co.,  no  N.  Car.  58. 

Pennsylvania.  —  Glase  v.  Philadelphia,  169 
Pa.  St.  488. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Gasscamp,  69 
Tex.  545.  And  see  Campbell  v.  Goodwin, 
87  Tex.  273. 

Wisconsin.  —  Patten  v.  Chicago,  etc.,  R.  Co., 
32  Wis.  524. 

Where  Precise  Measure  of  Care  Determinate.  — 
It  has  been  held  that  the  only  cases  in  which 


a  court  can  decide  without  the  intervention  of 
a  jury  that  certain  omissions  constitute  negli- 
gence are  those  in  which  the  precise  measure 
of  care  is  determinate,  the  same  under  all  cir- 
cumstances. McCully  v.  Clarke,  40  Pa.  St. 
399,  80  Am.  Dec.  584. 

Question  Must  Be  Entirely  Free  from  Doubt.  — 
It  is  only  where  negligence  as  a  question  of 
fact  is  entirely  free  from  doubt  that  the  court 
has  a  right  to  apply  the  law  without  the  inter- 
vention of  a  jury.  Bernhardt  v.  Rensselaer, 
etc.,  R.  Co.,  32  Barb.  (N.  Y.)  165. 

3.  Where  There  Is  No  Evidence  of  Negligence 
—  England.  —  Stubley  v.  London,  etc.,  R.  Co., 
4  H.  &  C.  83,  L.  R.  1  Exch.  13,  11  Jur.  N.  S. 
954,  35  L-  T-  Exch.  3,  14  W.  R.  133,  13  L.  T. 
N.  S.  376;  Metropolitan  R.  Co.  v.  Jackson,  3 
App.  Cas.  197;  Watkins  v.  Great  Western  R. 
Co.,  37  L.  T.  N.  S.  193,  25  W.  R.  905,  46  L.  J. 
C.  PI.  817. 

Canada.  —  Brown  v.  Heather,  8  U.  C.  L.  J. 
N.  S.  86;  Giles  v.  Great  Western  R.  Co.,  36 
U.  C.  Q.  B.  360;  Headford  v.  McClary  Mfg. 
Co.,  24  Can.  Sup.  Ct.  291. 

United  Stales.  —  Hathaway  v.  East  Ten- 
nessee, etc.,  R.  Co.,  29  Fed.  Rep.  489. 

Connecticut.  —  O'Brien  v.  Miller,  60  Conn. 
214.  25  Am.  St.  Rep.  320. 

Illinois.  —  Chapin  v.  Walsh,  37  111.  App.  526. 
Michigan.  —  Brower  v.  Edson,  47  Mich  91; 
Cornel)  v.  Detroit  Electric  R.  Co.,  82  Mich. 
495;  Montgomery  v.  Muskegon  Booming  Co., 
88  Mich.  633,  26  Am.  St.  Rep.  308;  Knottnerus 
v.  North  Park  St.  R.  Co.,  93  Mich.  348;  Brad- 
ley v.  Ft.  Wayne,  etc.,  R.  Co.,  94  Mich.  35; 
McCallum  v.  Davidson,  95  Mich.  382;  Flagg 
v.  Chicago,  etc.,  Grand  Trunk  Junction  R. 
Co..  96  Mich.  30. 

Missouri.  —  Boland  v.  Missouri  R.  Co.,  36 
Mo.  484;  Barton  v.  St.  Louis,  etc.,  R.  Co.,  52 
Mo.  253,  14  Am.  Rep.  418;  Colvin  v.  Sulher- 
land,  32  Mo.  App.  77. 

New  Jersey.  —  New  Jersey  Express  Co.  v. 
Nichols,  33  N.  J.  L.  434,  97  Am.  Dec.  722; 
Pennsylvania  R.  Co.  v.  Righter,  42  N.  J.  L. 
1 80. 

New  York. —  Larkin  v.  O'Neill,  119  N.  Y. 
221;  Murphy  v.  Hayes,  145  N.  Y.  370;  Dill  v. 
Voshall,  (Supm.  Cl.  Gen.  T.)  16  N.  Y.  Supp. 
11;  Ferris  v.  Aldrich,  (Supm.  Ct.  Gen.  T.)  19 
N.  Y.  Supp.  353;  Percey  v.  Fitchburg  R.  Co., 
(Supm.  Ct.  Gen.  T.)  27  N.  Y.  Supp.  1040; 
Thornton  v.  Lennon,  (Supm.  Cl.  App.  Div.)  51 
N.  Y.  Supp.  433;  White  v.  Daniels,  (Supm.  Ct. 
App.  Div.)  57  N.  Y.  Supp.  305;  Nilan  v.  Rich- 
mond County  Gas  Light  Co.,  1  N.  Y.  App. 
Div.  234;  Brown  v.  Wysong,  1  N.  Y.  App. 
Div.  423;  McHale  v.  Fidelity,  etc.,  Co.,  14 
N.  Y.  App.  Div.  286;  Sellers  v.  Dempsey,  26 
N.  Y.  App.  Div.  22;  Kelly  v.  Smith,  29  N.  Y. 
App.  Div.  346;  Millie  v.  Manhattan  R.  Co., 
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the  first  instance,  to  say  whether  there  is  any  evidence  of  negligence,  or 
sufficient  evidence  to  justify  a  submission  of  the  case  to  the  jury,1  and,  as  a 
rule,  to  say  whether  evidence  of  any  act  or  omission  is  admissible  on  the 
question  of  negligence.*  It  is  difficult,  if  not  impossible,  to  lay  down  any  rule 
of  practical  value  as  to  the  quantity  or  amount  of  evidence  which  warrants 
and  requires  the  submission  of  the  issue  of  negligence  to  the  jury.3  A  num- 
ber of  cases  in  which  it  was  decided  on  particular  facts  that  the  evidence 
adduced  required  the  submission  of  the  question  to  the  jury,  or  the  reverse, 
will  be  found  in  the  notes.4 


(C.  PI.  Tr.  T.)  5  Misc.  (N.  Y.)  301;  Geelan  v. 
Cooke,  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 
460. 

Pennsylvania.  —  New  York,  etc.,  R.  Co.  v. 
Skinner,  19  Pa.  St.  298,  57  Am.  Dec.  654; 
Reading,  etc.,  R.  Co.  v.  Ritchie,  102  Pa.  St. 
425;  Sweeny  v.  Barrett,  151  Pa.  St.  600;  Stack- 
house  v.  Vendig,  166  Pa.  St.  582. 

Texas.  —  Landa  v.  McDermott,  (Tex.  1891) 
16  S.  W.  Rep.  802. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v. 
Moffett,  88  Va.  785. 

Wisconsin.  —  Hoyt  Hudson,  41  Wis.  105, 
22  Am.  Rep.  714;  Hoth  v.  Peters,  55  Wis. 
405. 

1.  Philadelphia,  etc.,  R.  Co.  v.  Fronk,  67 
Md.  339,  1  Am.  St.  Rep.  390;  Powers  v.  New 
York  Cent.,  etc.,  R.  Co.,  60  Hun  (N.  Y.)  19; 
Gernau  -'.  Oceanic  Steam  Nav.  Co.,  (Supm. 
Ct.  Gen.  T.)  21  N.  Y.  Supp.  371;  Coppins  v. 
New  York  Cent.,  etc.,  R.  Co.,  43^  Hun  (N.  Y.) 
26;  Cope  r.  Hampton  Countv,  42  S.  Car.  17. 

Where  There  Is  Evidence  of  Negligence  in  Only 
Two  Respects,  the  jury  should  not  be  left  to  de- 
termine whether  there  is  negl'gence  on  any 
othar  ground.  Hall  v.  Murdock,  114  Mich. 
233. 

2.  Chicago  Consol.  Bottling  Co.  v.  McGin- 
nis,  51  111.  App.  325;  Spears  v.  Chicago,  etc., 
R.  Co.,  43  Neb.  720;  Omaha  St.  R.  Co.  v. 
Martin,  48  Neb.  65;  Culbertson  v.  Holliday, 
50  Neb.  229;  Sandilands  v.  Bathgate,  9  U.  C. 
L.  J.  328. 

3.  Rule  of  Scintilla  of  Evidence.  —  It  has  been 
held  that  the  mere  fact  that  there  is  a  scintilla 
of  evidence  of  negligence  is  not  sufficient  to 
make  the  question  of  negligence  an  issue  of 
fact  for  the  jury.  Hathaway  v.  East  Ten- 
nessee, etc.,  R.  Co.,  29  Fed.  Rep.  489;  Powers 
v.  New  York  Cent.,  etc.,  R.  Co.,  60  Hun  (N. 
Y.)  19.  But  evidence  of  negligence  exceeding 
a  mere  scintilla  is  sufficient  to  send  the  case 
to  the  jury.  Pennsylvania  R.  Co.  v.  Horst, 
no  Pa.  St.  226. 

Controverted  Facts  —  How  Regarded.  —  It  has 
besn  held  that  in  determining  the  question 
whether  there  is  sufficient  evidence  of  negli- 
gence to  require  the  submission  of  the  issue  to 
the  jury,  the  plaintiff  is  entitled  to  have  all 
controverted  facts  regarded  as  decided  in  his 
favor.  Rankert  v.  Junius,  25  N.  Y.  App.  Div. 
471.  And  see  Patton  v.  Southern  R.  Co.,  (C. 
C.  A.)  82  Fed.  Rep.  979. 

4.  Evidence  Held  Not  Sufficient  to  Justify  Sub- 
mission to  Jury  —  Massachusetts.  —  Clinton  v. 
Boston  Beer  Co.,  164  Mass.  514. 

New  York.  —  Hughes  v.  New  Jersey  Steam- 
boat Co.,  (N.  Y.  Super.  Ct.  Gen.  T.)  n  Misc. 
(N.  Y.)  65;  O'Reilly  v.  Long  Island  R.  Co.,  4 
N.  Y.  App.  Div.  139;  Cross  v.  Koster,  17  N.  Y. 


App.  Div.  402;  Sweeney  v.  Rozell.  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  640;  Kuechen- 
meister  v.  Brown,  1  N.  Y.  App.  Div.  56;  Simp- 
son v.  Gerken,  19  N.  Y.  App.  Div.  68;  Powers 
v.  Creem,  22  N.  Y.  App.  Div.  480;  Wood  v. 
Third  Ave.  R.  Co.,  (Supm.  Ct.)  13  Misc.  (N. 
Y.)  308. 

Pennsylvania.  —  Rehm  v.  Pennsylvania  R. 
Co.,  164  Pa.  St.  91:  Kyle  v.  Southern  Electric 
Light  Co.,  174  Pa.  St.  570,  Lanahan  v.  Phila- 
delphia, etc.,  Turnpike  Road  Co.,  4  Pa.  Super. 
Ct.  382,  40  W.  N.  C.  (Pa.)  300;  Zahniser  v. 
Pennsylvania  Torpedo  Co.,  190  Pa.  St.  350. 

Virginia.  —  Stewart  v.  Newport  News,  etc., 
Co.,  86  Va.  988. 

Canada.  —  Leonard  v.  Montreal,  7  Quebec 
Super.  Ct.  345;  Falconer  v.  European,  etc.,  R. 
Co.,  14  N.  Bruns.  179. 

Evidence  Held  Sufficient  to  Justify  and  Require 
Submission  —  England.  —  Coleman  v.  South 
Eastern  R.  Co.,  4  H.  &  C.  699,  12  Jur.  N.  S. 
944- 

United  States.  —  New  Orleans,  etc.,  R.  Co. 
v.  Thomas,  (C.  C.  A.)  60  Fed.  Rep.  379. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Nelson, 
153  111.  89;  Siddall  v.  Jansen,  168  111.  43. 

Indiana.  —  McNamara  v.  Beck,  21  Ind.  App. 
483. 

Iowa.  —  Parish  v.  Williams,  88  Iowa  66. 
Massachusetts.  —  Drennan    v.    Grady,  167 
Mass.  415;  Doherty  v.  McLean,  171  Mass.  399; 
Leavitt  v.  Leavitt,  158  Mass.  355;  Sears  v. 
Merrick,  175  Mass.  25. 

Michigan.  —  Marquet  v.  La  Duke,  96  Mich. 
596;  Webster  v.  Symes,  109  Mich.  1;  Hall  v. 
Murdock,  114  Mich.  233. 

Missouri.  —  Hall  v.  Huber,  61  Mo.  App. 
384. 

New  Jersey.  —  Excelsior  Electric  Co.  v. 
Sweet,  57  N.  J.  L.  224. 

New  York.  —  Skelton  v.  Larkin,  82  Hun  (N. 
Y.)  388:  Cook  v.  Standard  Oil  Co.,  9  N.  Y. 
App.  Div.  105;  Raschen  v.  Norton,  (Supm.  Ct. 
App.  T.)  56  N.  Y.  Supp.  800;  May  v.  Berlin 
Iron  Bridge  Co.,  43  N.  Y.  App.  Div.  569; 
Whittenberg  v.  Seitz,  8  N.  Y.  App.  Div.  439; 
Stallman  v.  New  York  Steam  Co.,  17  N.  Y. 
App.  Div.  397;  Reed  v.  McCord,  18  N.  Y.  App. 
Div.  3S1;  Anderson  v.  Manhattan  El.  R.  Co., 
(C.  PI.  Gen.  T.)  1  Misc.  (N.  Y.)  504;  Mason  v. 
Atlantic  Ave.  R.  Co.,  (Brooklyn  City  Ct.  Gen. 
T.)  4  Misc.  (N.  Y.)  291;  Rottenberg  v.  Segelke, 
(Brooklyn  City  Ct.  Gen.  T.)  6  Misc.  (N.  Y.)  3; 
Eckensberger  v.  Amend,  (N.  Y.  Citv  Ct.  Gen. 
T.)  7  Misc.  (N.  Y.)  452;  Guliano  v.  Whitenack. 
(C.  PI.  Gen.  T.)  9  Misc.  (N.  Y.)  8;  Morrison  v. 
Metropolitan  Telephone,  etc.,  Co.,  69  Hun  (N. 
Y.)  100. 

Pennsylvania.  —  Bannon  v.  Lutz,  158  Pa.  St. 
166. 
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4.  Where  Facts  Undisputed.  —  The  rule  is  frequently  stated  that  where  the 
facts  .ire  undisputed,  admitted,  or  conclusively  proved,  negligence  is  a  ques- 
tion of  law  for  the  court.1  But  this  statement  is  erroneous  unless  construed 
to  mean  that  not  only  the  fact  of  the  plaintiff's  injury  and  the  manner  of  its 
p< van 'ence,  but  also  the  fact  that  such  injury  was  naturally  and  proximately 
produced  by  the  defendant's  act,  must  be  proved  or  admitted.2  Though 
there  is  no  conflict  or  dispute  as  to  the  plaintiff's  injury  and  the  circumstances 
u. tiler  which  it  occurred,  the  question  whether  reasonable  care  was  exercised, 
or  whether  injurious  consequences  should  have  been  anticipated  by  the  defend- 
ant as  a  result  of  the  act  or  omission  complained  of,  is  still  for  the  jury.3  Or, 
as  the  rule  has  been  otherwise  expressed,  though  the  facts  are  not  disputed, 
negligence  is  still  a  question  for  the  jury  if  different  conclusions  might  be 
drawn  by  the  minds  of  reasonable  men  from  the  facts  as  established.*  As  a 
general  rule,  therefore,  the  jurors  should  not  be  instructed  that  if  they  believe 
certain  facts  to  be  proved,  the  defendant  is  or  is  not  guilty  of  negligence  as  a 
matter  of  law.5    But  this  rule  does  not,  as  has  been  seen,  apply  where  the 


1.  Facts  Undisputed  —  United  Stales.  —  Union 
Pa:.  R.  Co.  v.  McDonald,  152  U.  S.  262; 
S  Hitliern  Pac.  R.  Co.  v.  Pool.  160  U.  S.  438; 
Pike  v.  Grand  Trunk  R.  Co..  39  Fed.  Rep.  255; 
Tucker  v.  Baltimore,  etc.,  R.  Co.,  (C.  C.  A.) 
59  Fed.  Rep.  968;  O'Neill  v.  Chicago,  etc..  R. 
Co  ,  1  McCrary  (U.  S.)  505. 

Indiana.  —  Faris  v.  Hoberg,  134.  Ind.  269,  39 
Am.  St.  Rep.  261;  Shirk  v.  Wabash  R.  Co.,  14 
Ind.  App.  126;  Stroble  v.  New  Albany,  144 
InJ.  695;  Salem  v.  Walker,  16  Ind.  App.  687; 
H  idley  v.  Lake  Erie,  etc.,  R.  Co.,  (Ind.  App. 
1897)  46  N.  E.  Rep.  935;  McNamara  v.  Beck, 
21  InJ.  App.  483. 

Kansas. —  Union  Pac.  R.  Co.  v.  Lipprand, 
5  Kan.  App.  484. 

Kentucky.  —  Henderson  Trust  Co.  v.  Stuart, 
(Kv.  1900)  55  S.  W.  Rep.  1082. 

Maryland.  —  Baltimore  Consol.  R.  Co.  v. 
Rifcowitz,  89  Md.  338. 

Missouri.  —  Tarwater  v.  Hannibal,  etc.,  R. 
Co.,  42  Mo.  193. 

Nebraska.  —  Guthrie  v.  Missouri  Pac.  R. 
Co.,  51  Neb.  746;  Brady  v.  Chicago,  etc.,  R. 
Co  .  59  Neb.  233. 

.V,>rt/i  Carolina.  —  Knight  v.  Albemarle,  etc., 
R.  Co.,  lib  N.  Car.  58;  Tillett  v.  Norfolk,  etc., 
R.  Co.,  n8  N.  Car.  1031;  Russell  v.  Carolina 
Cent.  R.  Co.,  118  N.  Car.  1098. 

Pennsylvania.  —  Catawissa  R.  Co.  v.  Arm- 
strong, 52  Pa.  St.  282;  Baker  v.  Hagey,  n 
Montg  Co.  Rep.  (Pa.)  205. 

Utah.  —  Pool  v.  Southern  Pac.  R.  Co.,  20 
Ulih  210. 

West  Virginia.  —  Wool  wine  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  329,  32  Am.  St.  Rep. 

85<> 

Facts  and  Conclusions  to  Be  Drawn  Therefrom. 

—  Not  only  must  the  facts  be  indisputable, 
but  the  conclusions  to  be  drawn  from  them 
must  be  so  far  indisputable  that  reasonable 
men  could  not  differ  therein.  Lasky  v. 
Canadian  Pic.  R.  Co.,  83  Me.  461. 

2.  See  Detroit,  etc.,  R.  Co.  v.  Van  Steinburg, 
17  Mich.  118. 

3.  Ohio,  etc.,  R  Co.  v.  Collarn,  73  Ind.  261, 
38  Am.  Rep.  134;  Shaw  v.  New  York,  etc.,  R. 
Co..  150  Mass.  182;  Culbertson  v.  Holliday, 
50  Neb.  229;  Keller  v.  New  York  Cent.  R.  Co., 
fCt.  App.)  24  How.  Pr.  (N.  Y.)  177;  Ireland  v. 
Oswego,  etc.,  Plank  Road  Co.,  13  N,  Y,  533; 
Vinton  v.  Schwab,  32  Vt.  612. 


The  Evidential  Facts  May  All  Be  Admitted  and 

yet  the  question  of  negligence  be  one  for  the 
jury,  for  in  such  case  negligence  is  the  main 
fact,  the  existence  or  nonexistence  of  which  is 
10  be  inferred  from  other  facts.  Abbett  v. 
Chicago,  etc.,  R.  Co.,  30  Minn.  482. 

4.  United  States.  —  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408;  Northern  Pac.  R.  Co. 
v.  Charless,  (C.  C.  A.)  51  Fed.  Rep.  562;  Pat- 
ton  v.  Southern  R.  Co.,  (C.  C.  A.)  82  Fed.  Rep. 
979;  O'Neill  v.  Chicago,  etc.,  R.  Co.,  1  Mc- 
Crary (U.  S.)  505. 

California.  —  Herbert  v.  Southern  Pac.  R. 
Co.,  121  Cal.  227. 

Connecticut.  —  Andrews  v.  New  York,  etc., 
R.  Co.,  60  Conn.  293. 

District  of  Columbia.  —  Metropolitan  R.  Co. 
v.  Hammett,  13  App.  Cas.  (D.  C.)  370. 

Illinois.  —  Maxwell  v.  Durkin,  86  111.  App. 
257- 

Indiana.  —  Evansville  St.  R.  Co.  v.  Meadows, 
13  Ind.  App.  155;  Louisville,  etc.,  R.  Co.  v. 
Castello,  9  Ind.  App.  462. 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Van 
Steinburg,  17  Mich.  99. 

Minnesota.  —  Abbett  v.  Chicago,  etc.,  R. 
Co.,  30  Minn.  482. 

Missouri.  —  Tabler  v.  Hannibal,  etc.,  R. 
Co..  93  Mo.  79;  O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205;  Lamb  v.  Missouri  Pac. 
R.  Co.,  147  Mo.  171. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer,  36  Neb.  642;  Omaha  St.  R.  Co.  v.  Loeh- 
neisen,  40  Neb.  37;  Chicago,  etc.,  R.  Co.  v. 
Wymore,  40  Neb.  645;  Guthrie  v.  Missouri 
Pac.  R.  Co.,  51  Neb.  746. 

New  York.  —  Gardner  v.  Friederich,  25  N. 
Y.  App.  Div.  521. 

North  Carolina.  — Ward  v.  Odell  Mfg.  Co., 
123  N.  Car.  248. 

6.  Instructions  —  Georgia.  —  Western,  etc., 
R.  Co.  v.  Bussey,  95  Ga.  584. 

Illinois.  —  Pennsylvania  R.  Co.  v.  Conlan, 
101  111.  93;  New  York,  etc.,  R.  Co.  v.  Blumen- 
thal,  160  111.  40;  Chicago,  etc  ,  R.  Co.  v.  Gun- 
derson,  174  111.  495;  Chicago,  etc.,  R.  Co.  v. 
Du  Bois,  56  111.  App.  181;  Chicago,  etc.,  R. 
Co.  v.  Johnson,  61  111.  App.  464;  East  St. 
Louis,  etc.,  Electric  St.  R.  Co.  v.  Wachtel,  63 
111.  App.  181;  Pennsylvania  Co.  v.  McCaffrey, 
68  111.  App.  635;  West  Chicago  St.  R.  Co.  v. 
Luka,  72  111.  App.  60;  Pennsylvania  Co.  v. 
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act  or  omission  in  question  is  clearly  and  obviously  fraught  with  danger,  or  of 
a  nature  indisputably  harmless  and  unlikely  to  produce  injuries.1 

5.  Inferences  from  Facts  Proved.  —  Where,  from  facts  properly  in  evidence, 
negligence  may  be  inferred  as  a  conclusion  of  fact,  it  is  distinctively  the  function 
of  the  jury  to  draw  such  inference,  and  the  question  of  negligence  must  be 
left  to  their  determination.8  But  where  the  court  can  say  that,  assuming  all 
the  evidence  offered  of  negligence  to  be  true,  negligence  is  not  shown  nor  is 
any  inference  thereof  warranted,  and  all  reasonable  minds  must  necessarily 
concur  in  the  conclusion  that  there  has  been  no  negligence,  then  the  question 
need  not  be  left  to  the  jury.3    And  so  if  the  facts  are  undisputed  and  a  con- 


Reidy,  72  111.  App.  343;  Fitzpatrick  v.  Bloom- 
ington  City  R.  Co.,  73  111.  App.  516. 

Kansas.  —  Atchison,  etc.,  R.  Co.  v.  Dorsett, 
6  Kan.  App.  922,  50  Pac.  Rep.  64. 

Missouri.  —  See  Ravenscraft  v.  Missouri 
Pac.  R.  Co.,  27  Mo.  App.  617,  wherein  it  was 
held  that  the  court  should  instruct  whether  a 
given  state  of  facts  would  constitute  negli- 
gence under  the  pleadings. 

Nebraska.  —  Missouri  Pac.  R.  Co.  v.  Baier, 
37  Neb.  235:  Chicago,  etc.,  R.  Co.  v.  Oleson, 
40  Neb.  889;  Omaha,  etc.,  R.,  etc.,  Co.  v. 
Levinston,  49  Neb.  17. 

Oregon.  —  Finseth  v.  Suburban  R.  Co.,  32 
Oregon  1. 

Pennsylvania.  —  McCully  v.  Clarke,  40  Pa. 
St.  399,  80  Am.  Dec.  584. 

South  Carolina.  —  Pickens  v.  South  Carolina, 
etc..  R.  Co.,  54  S.  Car.  498. 

Texas.  —  Gulf,  etc..  R.  Co.  v.  Pendry,  87 
Tex.  553,47  Am.  St.  Rep.  125;  Galveston,  etc., 
R.  Co.  v.  Briggs,  4  Tex.  Civ.  App.  515;  Gar- 
teiser  v.  Galveston,  etc.,  R.  Co.,  2  Tex.  Civ. 
App.  230,  Sabine,  etc.,  R.  Co.  v.  Hanks,  2 
Tex.  Civ.  App.  306;  Missouri,  etc.,  R.  Co.  v. 
Wylie,  (Tex.  Civ.  App.  1894)  26  S.  W.  Rep. 
85;  Houston  City  St.  R.  Co.  v.  Farrell,  (Tex. 
Civ.  App.  1894)27  S.  W.  Rep.  942;  Gulf,  etc.. 
R.  Co.  v.  Lankford,  9  Tex.  Civ.  App.  593; 
Galveston,  etc.,  R.  Co.  v.  Harris,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  776;  Citizens  R.  Co. 
v.  Gifford,  ig  Tex.  Civ.  App.  631. 

Constitutional  Prohibition.  —  It  has  been  held 
that  an  instruction  that  if  certain  facts  were 
shown  they  would  constitute  negligence  would 
be  in  violation  of*  the  prohibition  of  a  state 
constitution  against  charges  on  ihe  facts. 
Hankinson  v.  Charlotte,  etc.,  R.  Co.,  41  S. 
Car.  1. 

1.  See  sufira,  this  section,  When  Question  for 
Court —  Where  Act  or  Omission  Obviously  Dan- 
gerous or  Reverse. 

2.  Inferences  from  Facts  Proved  —  England.  — 
Metropolitan  R.  Co.  v.  Jackson,  3  App.  Cas. 
197;  Jackson  v.  Metropolitan  R.  Co.,  20  W. 
R.  175. 

United  States.  —  Hathaway  v.  East  Tennes- 
see, etc.,  R.  Co..  29  Fed.  Rep.  489;  Grand 
Trunk  R.  Co.  v.  Tennant,  (C.  C.  A.)  66  Fed. 
Rep.  922. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  O'Con- 
nor, 119  111.  586;  Terre  Haute,  etc.,  R.  Co.  v. 
Voelker,  31  111.  App.  314,  affirmed  129  111. 
540. 

Maryland.  —  Northern  Cent.  R.  Co.  v.  State, 
39  Md.  420,  96  Am.  Dec.  545. 

Missouri.  —  Lee  v.  Knapp,  55  Mo.  App. 
390;  Lamb  v.  Missouri  Pac.  R.  Co.,  147  Mo. 
171. 


5< : 


New  York.  —  Ireland  v.  Oswego,  etc..  Plank 
Road  Co.,  13  N.  Y.  533;  Keller  v.  New  York 
Cent.  R.  Co.,  (Ct.  App.)  24  How.  Pr.  (N.  Y .) 
177- 

North  Carolina, — Tillett  v.  Norfolk,  etc., 
R.  Co  ,  118  N.  Car.  1031;  Russell  v.  Carolina 
Cent.  R.  Co.,  118  N.  Car.  1098. 

Pennsylvania.  —  Howett  v.  Philadelphia, 
etc.,  R.  Co.,  166  Pa.  St.  607. 

Utah.  —  Lowe  v.  Salt  Lake  City,  13  Utah  91, 
57  Am.  St.  Rep.  708. 

3.  England.  —  Metropolitan  R.  Co.  v.  Jack- 
son, 3  App.  Cas.  197;  Abbott  v.  Freeman,  35 
L.  T.  N.  S.  783;  Jackson  v.  Metropolitan  R. 
Co.,  26  W.  R.  175. 

United  States.  —  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408;  Gardner  v.  Michigan 
Cent.  R.  Co.,  150  U.  S.  349;  Hathaway  v.  Last 
Tennessee,  etc.,  R.  Co.,  29  Fed.  Rep.  489; 
Northern  Pac.  R.  Co.  v.  Charless,  (C.  C.  A.) 
51  Fed.  Rep.  562;  Patton  v.  Southern  R.  Co., 
82  Fed.  Rep.  979,  42  U.  S.  App.  567;  Nelson 
v.  New  Orleans,  etc.,  R.  Co.,  (C.  C.  A.)  100 
Fed.  Rep.  731;  McGhee  v  Campbell,  101  Fed. 
Rep.  936. 

California.  —  Wardlaw  v.  California  R.  Co., 
(Cal.  1895)  42  Pac.  Rep.  1075. 

Georgia.  —  Perry  v.  Macon  Consol.  St.  R. 
Co.,  101  Ga.  400. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v.  Cos- 
tello,  9  Ind.  App.  462. 

Kansas.  —  Union  Pac.  R.  Co.  v.  Lippran,  5 
Kan.  App.  484. 

Maryland.  —  Baltimore  Consol.  R.  Co.  v. 
Rifcowitz,  89  Md.  338. 

Michigan.  —  Detroit,  etc.,  R.  Co.  v.  Van 
Sleinburg,  17  Mich.  118. 

Minnesota.  —  Abbett  v.  Chicago,  etc.,  R.  Co., 
30  Minn.  482. 

Missouri.  —  O'Mellia  v.  Kansas  City,  etc., 
R.  Co.,  115  Mo.  205. 

Nebraska.  — Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer,  36  Neb.  642;  Omaha  St.  R.  Co.  v. 
Loehneisen,  40  Neb.  37;  Guthrie  v.  Missouri 
Pac.  R.  Co.,  51  Neb.  746. 

New  York.  —  Sutton  v.  New  York  Cent.,  etc., 
R.  Co.,  66  N.  Y.  243;  Borden  -'.  Delaware, 
etc.,  R.  Co.,  131  N.  Y.  671;  NeKon  v.  Lehigh 
Valley  R.  Co.,  25  N.  Y.  App.  Div.  535;  Pie- 
schel  v.  Miner,  (Supm.  Ct.  Tr.  T.)  30  Misc. 
(N.  Y.)  301. 

North  Carolina.  —  Russell  v.  Carolina  Cent. 
R.  Co.,  118  N.  Car.  1098. 

North  Dakota.  —  Heckman  v.  Evenson,  7  N. 
Dak.  173. 

Utah.  —  Burgess  7'.  Salt  Lake  City  R.  Co., 
17  Utah  406. 

West  Virginia.  —  Klinker  v.  Wheeling  Steel, 
etc.,  Co.,  43  W.  Va.  219. 
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elusion  of  negligence  follows  irresistibly  and  inevitably,  the  court  may  declare 
that  negligence  has  been  established.1 

6.  Presumptions.  —  The  question  whether  the  facts  shown  raise  a  presump- 
tion of  negligence  has  been  held,  as  a  rule,  to  be  for  the  jury.2  And  where  a 
presumption  of  negligence  arises  from  the  circumstances  surrounding  or  the 
manner  of  the  occurrence  of  the  accident,  it  is  also  for  the  jury  to  say  whether 
such  presumption  is  overcome  by  the  evidence  offered  by  the  defendant.* 

7.  Violation  of  Statute  or  Ordinance.  —  It  may  be  laid  down  as  a  general  rule 
that  where  the  evidence  is  conflicting  as  to  the  violation  of  a  statute  or  ordi- 
nance, the  issue  presented  is  one  of  fact  for  the  jury.4  It  has  been  held, 
however,  that  the  court  may  instruct  the  jury  as  a  matter  of  law  that  the 
failure  to  perform  a  statutory  duty  or  one  prescribed  by  valid  municipal 
ordinance  constitutes  negligence.5  But  it  has  been  held  that  although  the 
violation  of  a  statute  or  ordinance  is  shown,  the  question  whether  the  plain- 
tiff's injuries  were  proximately  produced  thereby  is  for  the  jury,6  unless  the 
matter  of  causal  connection  is  so  clear  and  incontrovertible  as  to  be  proper 
for  the  decision  of  the  court.7 

8.  Proximate  Cause  —  a.  QUESTION  FOR  JURY.  — Whether  the  defendant's 
act  or  omission  alleged  to  be  negligence  naturally  and  proximately  caused  the 
plaintiff's  injuries  is,  as  a  rule,  a  question  for  the  jury.8 


1.  Chicago,  etc.,  R.  Co.  v.  O'Connor,  no.  111. 
586;  Morris  v.  O'Brien,  81  111.  App.  202; 
Smith  v.  Chicago  Gen.  R.  Co.,  86  111.  App.  647; 
Exchange  Bank  v.  Trimble,  (Ky.  iqoo)  56  S. 
W.  Rep.  156;  Detroit,  etc.,  R.  Co.  v.  Van  Stein- 
burg,  17  Mich.  99;  Keller  v.  New  York  Cent. 
R.  Co.,  (Ct.  App.)  24  How.  Pr.  (N.  Y.)  177. 
See  also  the  cases  cited  in  preceding  note. 

2.  Presumptions.  —  Ohio,  etc.,  R.  Co.  v. 
Wangelin,  152  111.  138. 

3.  Savannah,  etc  ,  R.  Co.  v.  Phillips.  90  Ga. 
829;  Seiter  z.  Bischoff,  63  Mo.  App.  157;  Volk- 
mar  v.  Manhattan  R.  Co.,  58  N.  Y.  Super.  Ct. 
125;  Kennedy  7/.  McAllaster,  31  N.  Y.  App. 
Div.  453. 

Contrary  Doctrine. —  But  as  holding  that  the 
sufficiency  of  evidence  to  overcome  the  pre- 
sumption of  negligence  arising  from  the  mere 
circumstance  of  injury  is  for  the  court,  see 
Smith  v.  Northern  Pac.  R.  Co.,  3  N.  Dak.  17. 

4.  Springside  Coal  Min.  Co.  v.  Grogan,  53 
111.  App.  60;  American  Water-Works  Co.  v. 
Dougherty.  37  Neb.  373;  Guichard  v.  New,  84 
Hun  (N.  Y.)  54. 

5.  Atlanta,  etc.,  R.  Co.  v.  Wyly,  65  Ga.  120; 
Central  R.,  etc.,  Co.  v.  Smith,  78  Ga.  694; 
Binford  v.  Johnston,  82  Ind.  426,  42  Am.  Rep. 
508;  Cincinnati,  etc.,  R.  Co.  v.  Hiltzhauer,  99 
Ind.  486;  Chicago,  etc.,  R.  Co.  v.  Boggs,  101 
Ind.  522,  51  Am.  Rep.  761;  McCully  v.  Clarke, 
40  Pa.  St.  399,  80  Am.  Dec.  584. 

Where  the  Plaintiff  Was  Injured  by  a  Runaway 
Horse  left  standing  in  the  street  in  violation  of 
an  ordinance,  it  was  held  that  the  court,  in- 
stead of  leaving  the  question  of  negligence  to 
the  jury,  might  have  instructed  that  the  proof 
fully  established  it.  Siemers  v.  Eisen,  54  Cal. 
418. 

The  8ale  of  Cartridges  to  a  Minor,  it  has  been 

held,  where  such  sale  is  in  violation  of  the 
criminal  law,  is  itself  an  act  of  negligence,  and 
the  court  mav  properly  so  instruct  the  jury. 
Binford  v.  Johnston,  82  Ind.  426,  42  Am.  Rep. 

508. 

6.  Violation  of  Statute  or  Ordinance  —  England. 
—  Williams  v.  Great  Western  R.  Co.,  L.  R.  9 
Exch.  157, 
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Illinois.  —  Siddall  v.  Jansen,  168  111.  43; 
Wright  v.  Chicago,  etc.,  R.  Co.,  27  111.  App. 
200;  Dallemand  v.  Saalfeldt,  73  111.  App.  151. 

Indiana.  —  Pennsylvania  R.  Co.  v.  Hensil, 
70  Ind.  569,  36  Am.  Rep.  188. 

Alichigan.  —  Cook  v.  Johnston,  58  Mich.  437, 
55  Am.  Rep.  703. 

Missouri.  —  Dahlstrom  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  525;  Payne  v.  Chicago,  etc.,  R. 
Co.,  129  Mo.  405. 

Utah.  —  Jeffs  v.  Rio  Grande  Western  R.  Co., 
9  Utah  374. 

Wisconsin.  —  Hoppe  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  357. 

7.  Hayes  v.  Michigan  Cent.  R.  Co.,  in  U. 
S.  241,  per  Matthews,  J. 

8.  Proximate  Cause  as  Question  for  Jury  —  Eng- 
land. —  Smith  v.  London,  etc.,  R.  Co.,  L.  R. 
5  C.  P.  98;  Sneesby  v.  Lancashire,  etc.,  R. 
Co  ,  1  Q.  B.  D.  42,  33  L.  T.  N.  S.  372,  45  L.  T. 
Q.  B.  1,  affirming  L.  R.  9  Q.  B.  263,  43  L.  J. 
Q.  B  69,  30  L.  T.  N.  S.  492. 

Canada. — Toronto  R.  Co.  v.  Toronto,  24 
Can  Sup.  Ct.  589. 

United  States.  —  Milwaukee,  etc.,  R.  Co.  v. 
Kellogg,  94  U.  S.  469;  Chicago,  etc..  R.  Co. 
v.  Prescott,  (C.  C.  A.)  59  Fed.  Rep.  237;  Union 
Pac.  R.  Co.  v.  Callaghan,  (C.  C.  A.)  56  Fed. 
Rep.  988;  Zopfi  v.  Postal  Tel.  Cable  Co..  (C. 
C.  A.)  60  Fed.  Rep.  987;  Western  Union  Tel. 
Co.  v.  Thorn,  (C.  C.  A.)  64  Fed.  Rep.  287;  St. 
Louis,  etc.,  R.  Co.  v.  Needham,  (C.  C.  A.)  69 
Fed.  Rep.  823. 

California.  —  Henry  v.  Southern  Pac.  R. 
Co.,  50  Cal.  176;  Cross  v.  California  St.  Cable 
R.  Co..  102  Cal.  313. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Robbins, 
2  Colo.  App.  313;  Hayes  v.  Williams,  17  Colo. 
465- 

Georgia.  —  Perry  v.  Macon  Consol.  St.  R. 
Co.,  101  Ga.  400. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Pennell, 
no  111.  435;  West  Chicago  St.  R.  Co.  v.  Feld- 
stein,  169  111.  139;  Wright  v.  Chicago,  etc.,  R. 
Co.,  27  111.  App.  200;  Dallemand  v.  Saalfeldt, 
73  111.  App.  151;  Flora  v.  Pruett,  81  111.  App. 
161. 
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b.  Rule  of  Contemplation  of  Consequences.  —  And  the  question 
whether  from  the  act  or  omission  complained  of  the  likelihood  of  injurious 
consequences  should  reasonably  have  been  foreseen  is  also  for  the  jury,  which 
is  indeed  but  another  way  of  stating  the  general  rule  just  announced.1 

c.  When  Question  for  Court.  —  If  there  is  no  evidence  connecting 
the  defendant's  alleged  negligence  with  the  plaintiff's  injuries,  or  if  it  is 
obvious  that  the  defendant's  act  was  not  the  proximate  cause  thereof,  the 
question  of  proximate  cause  is  for  the  court;*  and  it  has  been  declared  that 


Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Klitch, 
II  Ind.  App.  290. 

Iowa.  —  Nelson  v.  Chicago,  etc.,  R.  Co.,  73 
Iowa  576. 

Kentucky.  —  Ovvensboro  City  R.  Co.  v.  Hill, 
(Ky.  1930)  56  S.  W.  Rep.  21. 

Maim.  —  Lake  v.  Milliken,  62  Me.  240. 

Maryland.  —  Baltimore  City  Pass.  R.  Co.  v. 
Kemp,  61  Md.  74. 

Massachusetts.  —  Shaw  v.  New  York,  etc.,  R. 
Co.,  150  Mass.  182;  Bowes  v.  Boston,  155 
Miss.  344. 

Michigan.  —  Hoyt  v.  Jeffers,  30  Mich.  181 ; 
Billings  v.  Breinig,  45  Mich.  65;  Selleck  v. 
Lake  Shore,  etc.,  R.  Co.,  93  Mich.  375;  Ross 
v.  Ionia  Tp.,  104  Mich.  320;  Lillibridge  v.  Mc- 
Cann,  117  Mich.  84,  72  Am.  St.  Rep.  553.  See 
also  Langworthy  v.  Green  Tp.,  95  Mich.  93. 

Minnesota.  —  O'Milley  v.  St.  Paul,  etc.,  R. 
Co.,  43  Minn.  289;  Bishop  v.  St.  Paul  City  R. 
Co  ,  48  Minn.  26. 

Missouri.  —  Poeppers  v.  Missouri,  etc..  R. 
Co.,  67  Mo.  715,  29  Am.  Rep.  518:  Turner  v. 
Haar,  114  Mo.  335;  Church  v.  Chicago,  etc., 
R.  Co.,  119  Mo.  203;  Bluedorn  v.  Missouri  Pac. 
R.  Co.,  121  Mo.  258;  Settle  v.  St.  Louis, 
etc.,  R.  Co.,  127  Mo.  336;  Payne  v.  Chicago, 
etc.,  R.  Co.,  129  Mo.  405. 

.Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Brady, 
39  Neb.  27;  Kitchen  v.  Carter,  47  Neb.  776. 

New  York.  —  Webb  v.  Rome,  etc.,  R.  Co., 
49  N.  Y.  420,  10  Am.  Rep  389;  Macauley  v. 
New  York,  67  N.  Y.  602;  Frace  v.  New  York, 
etc.,  R.  Co.,  143  N.  Y.  182,  68  Hun  (N.  Y.) 
325;  McCabe  v.  Manhattan  R  Co.,  (Supm.  Ct. 
Gen.  T.)  6  N.  Y.  Supp.  418;  Sweeney  v.  New 
York  Steam  Co.,  15  Dily  (N.  Y.)  312;  Pasquini 
v.  Lowery,  (Supm.  Ct.  Gen.  T.)  18  N.  Y.  Supp. 
284.  63  Hun  (N.  Y.)  632;  Thuringer  v.  New 
York  Cent.,  etc.,  R.  Co.,  71  Hun  (N.  Y.)  526, 
82  Hun  (N.  Y.)  33;  Reilly  v.  Atlas  Iron  Constr. 
Co  ,  83  Hun  (N.  Y.)  196;  Cosulich  v.  Standard 
Oil  Co.,  55  N.  Y.  Super.  Ct.  384;  Putnam  v. 
New  York  Cent.,  etc.,  R.  Co.,  47  Hun  (N.  Y.) 
430- 

Pennsylvania. — Catawissa  R.  Co.  v.  Arm- 
strong, 52  Pa.  St.  282;  Fairbanks  v.  Kerr,  70 
Pa.  St.  90,  10  Am  Rep.  664;  Wast  Mahanoy 
Tp.  v.  Watson,  112  Pa.  St.  574,  56  Am.  Rep. 
336,  1 16  Pa.  St.  344,  2  Am.  St.  Rep.  604;  South 
Sid;  Pass.  R.  Co.  v.  Trich,  117  Pa.  St.  390,  2 
Am.  St.  Rep.  672;  Summers  v.  Bergner  Brew- 
ing Co.,  143  Pa.  St.  114.  24  Am.  St.  Rep.  518; 
Potter  v.  Natural  Gas  Co.,  183  Pa.  St.  575; 
Thomas  v.  Central  R.  Co  ,  194  Pa.  St.' 
511;  Closser  v.  Washington  Tp.,  11  Pa.  Super. 
Ct.  112;  Rumsey  v.  Delaware,  etc.,  R.  Co.,  6 
Kulp  (Pa.)  359;  Haverlv  v.  State  Line,  etc.,  R. 
Co.,  135  Pa.  St.  50,  26  W.  N.  C.  (Pa.)  321,  20 
Am.  St.  Rep.  848;  Ewing  r.  North  Versailles 
Tp.,  146  Pa.  St.  309. 

Rhode  Island. — Yeaw  v.  Williams,  15  R.  I. 
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20:  Prue  v .  New  York,  etc.,  R.  Co.,  18  R.  I. 
360;  Willis  v.  Providence  Telegram  Pub.  Co., 
20  R.  I.  285. 

South  Carolina.  —  Rinake  v.  Victor  Mfg.  Co., 
55  S.  Car.  179. 

Texas.  —  Ilfrey  v.  Sabine,  etc.,  R.  Co.,  76 
Tex.  63. 

Utah.  —  Jeffs  v.  Rio  Grande  Western  R.  Co., 
9  Utah  374;  Hall  v.  Ogden  City  St.  R.  Co.,  13 
Utah  243,  57  Am.  St.  Rep.  726. 

Wisconsin.  —  Schroth  v.  Prescott,  68  Wis. 
678;  Kreuziger  v.  Chicago,  etc.,  R.  Co.,  73 
Wis.  if,8;  Jackson  v.  Wisconsin  Telephone 
Co.,  88  Wis.  243;  Waterman  v.  Chicago,  etc., 
R.  Co.,  82  Wis.  613;  Guinard  v.  Knapp-Stout, 
etc.,  Co.,  90  Wis.  123,  48  Am.  St.  Rep.  901; 
Sheridan  v.  Bigelow,  93  Wis.  426.  And  see 
Deisenrieter  v.  Kraus-Merkel  Malting  Co.,  97 
Wis.  279. 

Conclusiveness  of  Finding.  —  The  proximate 
cause  of  an  injury  alleged  to  have  been  due 
to  negligence  being  ordinarily  a  question  for 
the  jury,  it  has  been  held  that  their  finding  in 
this  regard  is  conclusive  unless  it  can  be  said 
that  all  reasonable  men  must  draw  a  different 
conclusion.  Missouri,  etc.,  R.  Co.  v.  Byrne, 
(C.  C.  A.)  100  Fed.  Rep.  359. 

Where,  however,  the  jury  found  that  the 
omission  of  a  particular  precaution  constituted 
negligence,  but  there  was  no  evidence  to  show 
that  such  precaution  would  have  prevented 
the  accident,  it  was  held  that  the  finding  of 
the  jury  would  not  be  permitted  to  stand. 
Canadian  Coloured  Cotton  Mills  v.  Talbot,  27 
Can.  Sup.  Ct.  198. 

1.  Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545, 
46  Am.  St.  Rep.  216;  Colorado  Mortg.,  etc., 
Co.  v.  Rees,  21  Colo.  435;  Lillibridge  v.  Mc- 
Cann,  117  Mich.  84,  72  Am.  St.  Rep.  553; 
Koelsch  v.  Philadelphia  Co.,  152  Pa.  St.  355, 
34  Am.  St.  Rep.  653;  Inman  v.  Potter,  18  R.  I. 
in;  Klepsch  v.  Donald,  4  Wash.  436,  31  Am. 
St  Rep.  936. 

2.  Proximate  Cause  as  Question  for  Court  — 
United  Stales.  —  Chicago,  etc.,  R.  Co.  v. 
Elliott,  (C.  C.  A.)  55  Fed.  Rep.  949. 

Illinois.  —  Hariigan  v.  Chicago,  etc.,  R.  Co., 
53  111.  App.  344. 

Massachusetts,  —  Stone  v.  Boston,  etc.,  R. 
Co.,  171  Mass.  536. 

Michigan.  —  Bradley  v.  Ft.  Wavne,  etc.,  R. 
Co.,  94  Mich.  35;  Mitchell  v.  Prange,  110 
Mich.  78,  64  Am.  St.  Rep.  329. 

Minnesota.  —  Briggs  v.  Minneapolis  St.  R. 
Co.,  52  Minn.  36. 

Nebraska.  —  Kitchen  v.  Carter,  47  Neb. 
776. 

New  York.  —  Butcher  v.  Hyde,  152  N.  Y. 
142:  Meighan  v.  Hollister,  60  N.  Y.  Super.  Ct. 
139;  Steiker  v.  Piatt,  19  N.  Y.  App.  Div.  376. 

Pennsylvania.  —  West  Mahanoy  Tp.  v.  Wat- 
son, 116  Pa.  St.  344,  2  Am.  St.  Rep.  604. 
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where  the  evidence  connecting  the  plaintiff's  injuries  with  the  defendant's 
alleg  1  rteglig  tnce  amounts  to  mere  speculation  or  conjecture,  no  case  for  the 
jury  i^  presented.1  So  it  has  been  held  that  where  there  is  no  evidence,  or 
inference  warranted,  that  the  defendant  should  have  contemplated  the  injury 
c  implained  of  as  a  consequence  of  his  alleged  negligence,  the  court  may 
deci  1  •  is  a  m  itter  of  law  that  the  defendant's  act  or  omission  was  not  the 
proximate  cause  of  the  plaintiff's  injury.*  And  where  it  is  equally  clear  and 
Indisputable  that  the  defendant's  negligence  was  the  proximate  cause  of  the 
plai  ltiff's  injuries,  the  court  may  so  decide  without  leaving  it  to  the  jury  to 
pass  upon  as  an  issue  of  fact.3 

9.  Duty  and  Breach  Thereof.  —  It  has  been  held  that  the  question  whether 
the  defendant  OWed  a  duty  to  the  plaintiff  is  a  matter  of  law  for  the  court,4 
while  the  breach  of  the  duty,  if  any,  is  for  the  determination  of  the  jury.4 
The  court  may  state  as  a  matter  of  law  that  persons  in  certain  situations  or 
relations  are  bound  to  exercise  ordinary  and  reasonable  care,6  and  may  prop- 
erly define  the  degree  of  care  and  caution  required  of  the  parties.T  And 
while  the  court  may  instruct  the  jurors  that  if  they  believe  that  the  defendant 
exercised  reasonable  care  there  can  be  no  recovery,8  or  that  the  defendant  is 
liable  if  the  injuries  complained  of  resulted  from  a  failure  to  act  as  a  reason- 
able and  prudent  man  should,9  an  instruction  that  it  is  the  duty  of  a  party  to 
employ  reasonable  care  in  certain  specified  respects,  a  failure  therein  consti- 
tuting negligence,  is  improper.10 

XIII.  Presumptions  and  Burden  of  Proof  —  1.  Negligence  Not  Presumed 
—  a.  GENERAL  RULE.  —  The  rule  is  general  that  negligence  is  not  presumed 
from  the  mere  fact  of  injury,  but  must  be  established  by  the  evidence.11  The 


South  Carolina.  —  Brown  v.  Spartanburg, 
etc.,  R.  Co.,  57  S.  Car.  433. 

West  VirgiAia.  —  Schwartz  v.  Shull,  45  W. 

Va.  405. 

Whether  There  Is  Any  Evidence  tending  10 
prove  that  ihe  alleged  negligence  on  which  the 
acti>n  is  founded  was  the  proximate  cause  of 
the  injury  is  a  question  of  la w  for  the  court. 
Cincinnati  St.  R.  Co  v.  Murray,  53  Ohio  St. 570. 

So  it  has  been  held  that  the  court  mav  say, 
as  a  matter  of  law,  that  there  is  not  sufficient 
evidence  that  the  plaintiff's  injuries  resulted 
from  the  alleged  negligent  act  complained  of. 
Seneaac  v.  Central  Vermont  R.  Co.,  26  Can. 
Sup.  Ct.  641. 

Exclusion  of  Evidence.  — The  court  mav  ex- 
clude evidence  of  a n y  alleged  act  of  negligence 
where  no  causal  connection  between  it  and  the 
plaintiff's  injuries  is  shown.  Ilolman  v.  Bos- 
ton La  id,  etc.,  Co.,  8  Colo.  App.  282. 

1.  Wheelan  v.  Chicago,  etc.,  R.  Co.,  85  Iowa 
167;  Ellison  v.  Truesdale,  40,  Minn.  240;  Mc- 
Fadden  v.  Campbell,  (C.  PI.  Gen.  T.)  13  Misc. 
(N.  V.)  158. 

2.  Menget  v.  Laur,  55  N.  J.  L.  205;  Heffer- 
nan  v.  Arnold,  48  N.  Y.  App.  Div.  419. 

3.  Louisville,  etc.,  R.  Co.  v.  Johnson,  (C.  C. 
A.)  81  Fed.  Rep.  679,  53  U.  S.  App.  381. 

4.  Duty  and  Breach  Thereof.  —  Nolan  v.  New 
York,  etc.,  R.  Co,  53  Conn  461;  Gibson  v. 
Leonard.  37  111.  App.  344;  Louisville,  etc.,  R. 
Co.  v.  Lynrh,  147  Ind.  165;  Hunnewell  v.  Has- 
kell, 174  Mass.  S57;  Knottnerus  v.  North  Park 
St.  R.  Co..  93  Mich.  348;  Sutton  v.  New  York 
Cent.,  etc..  R.  Co.,  66  N.  Y.  243.  Compare 
Mills  v.  Molton,  2  H.  iSt  N.  14. 

5.  Perry  v.  Macon  Consol.  St.  R.  Co.,  101 
Ga.  400. 

6.  West  Chicago  St.  R.  Co.  v.  Coit,  50  111. 

App.  640. 
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7.  Baltimore,  etc.,  R.  Co.  v.  Fitzpatrick,  35 

Md.  32. 

Standard  of  Conduct  —  How  Filed.  —  The  court 
may  instruct  the  jurors  to  fix  the  standard  for 
the  conduct  of  reasonable  and  prudent  and 
cautious  men  according  to  their  judgment  and 
experience.  Grand  Trunk  R.  Co.  v.  Ives,  144 
U.  S.  408. 

8.  Dillingham  v.  Teeling,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  1094. 

9.  Ledig  v.  Germania  Brewing  Co.,  153  Pa. 

St.  298. 

10.  Gulf,  etc.,  R.  Co.  t>.  Shieder,  88  Tex.  152; 
Houston,  etc.,  R.  Co.  v.  Gaither,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  179. 

But  a  Jury  May  Be  Properly  Instructed  that  if 
it  finds  that  certain  precautions  were  taken,  of 
which  there  is  evidence,  and  that  such  precau- 
tions were  all  that  ordinary  care  required,  then 
it  should  find  for  the  defendant.  Plant  Invest. 
Co.  v.  Cook,(C.  C.  A.)  74  Fed.  Rep.  503. 

So  the  court  may  tell  the  jury  that  certain 
facts,  if  proved,  may  be  considered  by  it  in 
connection  with  the  other  evidence  in  the  case, 
in  determining  the  question  of  negligence. 
East  St.  Louis  Connecting  R.]Co.  v.  Eggmann, 
71  III.  App.  32. 

And  it  has  been  held  that  a  jury  may  prop- 
erly be  told  that  it  is  the  duty  of  one  driving  a 
team  to  have  a  general  observation  of  the 
street  on  which  he  is  driving.  Ledig  v.  Ger- 
mania Brewing  Co.,  153  Pa.  St.  298. 

An  instruction  that  if  the  Jury  Finds  Every 
Material  Fact  Charged,  including  negligence, 
proved  as  alleged,  its  verdict  shall  be  for  the 
plaintiff  does  not  invade  the  province  of  the 
jury.    Pana  v.  Taylor,  56  III.  App.  60. 

11.  No  Presumption  of  Negligence— England.  — 
Toomey  v.  London,  etc.,  R.  Co.,  3  C.  B.  N.  S. 
146,  91  E.  C.  L.  146;  Singleton  v.  Eastern 
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presumption  of  the  law  is  rather,  so 
that  ever)-  party  performs  his  duty  pro 
to  be  so.1 

Counties  R  Co..  7  C.  B.  N.  S.  287,  97  E.  C.  L. 
287;  Cotton  v.  Wood,  8  C.  B.  N.  S.  568,  9S  E. 
C.  L.  568;  Hammack  v.  While,  11  C.  B.  N.  S. 
5S8,  103  E.  C.  L.  588,  8  Jut.  N.  S.  796,  31  L.  J. 
C.  PI.  129,  10  W.  R.  230,  5  L.  T.  N.  S.  676; 
Cox  v.  Burbridge,  13  C.  B.  N'.  S.  430.  106  E. 
C.  L.  430,  9  Jur.  X.  S.  970,  32  L.  J.  C.  PI.  S9, 
11  W.  R.  435;  Scott  v.  London,  etc.,  Docks 
Co..  3  H.  &  C.  596,  11  Jur.  N.  S.  204,  34  L.  J. 
Exch.  220,  13  W.  R  410.  13  L.  T.  N*.  S.  14S; 
Briggs  t\  Oliver,  4  H.  &  C.  403,  35  L.  J.  Exch. 
163;  Higgs  v.  Maynard,  12  Jur.  N.  S.  705,  I  H. 
&  R.  581,  14  W.  R.  610;  Crisp  v.  Thomas,  63 
L.  T.  N.  S.  756,  55  J.  P.  261;  Gilbart  z:  Dale. 
N\  &  P.  22.  5  Ad.  &  El.  543,  31  E.  C.  L.  393, 
2  H.  &  W.  3S3. 

Canada.  —  Roe  v.  Lucknow,  21  Ont.  App.  I; 
Howden  v.  LakeSimcoe  Ice  Co.,  21  Ont.  App. 
414;  Wilmot  v.  Jarvis,  12  U.  C.  Q.  B.  641. 

United  States. — Crandall  v.  Goodrich  Transp. 
Co.,  [6  Fed.  Rep.  75;  Smith  v.  Memphis,  etc., 
R.  Co.,  iS  Fed.  Rep  304;  Mentzer  v.  Armour, 
iS  Fed.  Rep.  373;  Patton  v.  Southern  R.  Co., 
(C.  C.  A.)  82  Fed.  Rep.  979;  Parrot  v.  Wells, 
15  Wall.  (U.  S.)  524. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Allen, 
78  Ala.  494. 

California.  —  Galvin  v.  Gualala  Mill  Co.,  98 
Cal.  26S.  See  also  Judson  v.  Giant  Powder 
Co.,  107  Cal.  549,  48  Am.  St.  Rep,  146. 

Colorado.  —  Bishop  v.  Brown,  14  Colo.  App. 
535- 

Connecticut.  —  Button  v.  Frink,  51  Conn. 
342,  50  Am.  Rep.  2_| ;  O'Brien  v.  Miller,  60 
Conn.  2:4,  25  Am.  St.  Rep.  320;  Donovan  v. 
Hartford  St.  R.  Co.,  65  Conn.  201;  Walsh  v. 
Hayes,  72  Conn.  397;  Barber  v.  Manchester, 
72  Conn.  675. 

Delaware.  — Louth  v.  Thompson,  1  Penn. 
(Del.)  149- 

Illinois.  —  Bertalot  v.  Kinnare.  72  III  App. 
52;  Lake  Shore,  etc.,  R.  Co.  v.  Kelsey,  76  111. 
App.  613;  Wachtel  v.  East  St.  Louis,  etc.. 
Electric  R.  Co.,  77  III.  App.  467;  Hart  v. 
Washington  Park  Club,  157  111.  9,  48  Am.  St. 
Rep.  298. 

Iowa. —  Case  v.  Chicago,  etc..  R.  Co.,  64 
Iowa  762;  Heath  v.  Whitebreast  Coal,  etc., 
Co..  65  Iowa  737. 

Kansas.  —  Jackson  v.  Kansas  City,  etc.,  R. 
Co.,  31  Kan.  761. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
Stebbing,  62  Md.  504;  Baltimore  Elevator  Co. 
v.  Neal.  65  Md.  43S. 

Massachusetts .  —  Blanchette  v.  Border  City 
Mfg.  Co.,  143  Mass.  21;  Howard  v.  Union 
Freight  R.  Co.,  156  Mass.  159;  Broult  v.  Han- 
son. 15S  Mass.  17. 

Michigan.  —  Brown  v.  Congress,  etc.,  R. 
Co..  49  Mich.  153:  Mynning  v.  Detroit,  etc., 
R.  Co.,  59  Mich  257. 

Missouri. — Gannon  v.  Laclede  Gas  Litjht 
Co.,  145  Mo.  502;  Buesching  v.  St.  Louis  Gas- 
Light  Co.,  6  Mo.  App.  85;  Sanders  v.  South- 
ern Electric  R.  Co..  147  Mo.  411;  Carvin  v.  St. 
Louis,  151  Mo.  334. 

Ntlraska.  —  Spears  v.  Chicago,  etc.,  R.  Co., 
43  Neb.  720. 


as  there  is  any  presumption  al  all, 
y  and  is  not  negligent  unless  shown 


Arew  York.  —  Holbrook  v.  Utica,  etc.,  R. 
Co..  12  N.  Y.  236,  64  Am.  Dec.  502;  Cosulich 
v.  Standard  Oil  Co.,  122  N.  Y.  US,  19  Am.  St. 
Rep.  475;  Schmidt  v.  Steinway,  etc.,  R.  Co., 
132  N.  Y.  566;  Wiener  v.  Hammell,  (N.  Y. 
City  Ct.  Gen.  T.)  14  N.  Y.  Supp.  36?;  Gray  v. 
Tompkins,  (N.  Y.  City  Ct.  Gen.  T.)  15  K.  Y. 
Supp.  953;  Loeber  v.  Roberts,  6c  N.  Y.  Super. 
Ct.  202:  Muller  Minken.  (N.  Y.  Super  Ct. 
Tr.  T.)  5  Misc.  (N.  Y.)  444;  Richard  v.  San- 
ford,  78  Hun  (N.  Y.)  133;  Millie  v.  Manhattan 
R.  Co.,  (C.  PI.  Gen.  T.)  10  Misc.  (X.  Y.)  734, 
5  Misc.  (N.  Y.)  301;  Welsh  v.  Murray,  2  N.  Y. 
App.  Div.  205;  Allen  v.  Banks,  7  N.  Y.  App. 
Div.  405;  Kirby  z.  Delaware,  etc.,  Canal  Co., 

20  N.  Y.  App.  Div.  473;  Divver  v.  Hall, 
(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  452;  Piehl 
v.  Albany  R.  Co.,  30  N.  Y.  App.  Div.  166; 
White  v.  Daniels,  (Supm.  Ct.  App.  Div.)  57 
N.  Y.  Supp.  305;  May  v.  Berlin  Iron  Bridge 
Co.,  43  N.  Y.  App.  Div.  569;  Oyshterbank  v. 
Gardner,  49  N.  Y.  Super.  Ct.  263;  Kelsey  v. 
Jewett,  23  Hun  (N.  Y.)  51;  Lawson  v.  Merrall, 
69  Hun  (N.  Y.)  27S;  Duke  v.  Tenth,  etc..  St. 
Ferry  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  9  Misc. 
(N.  YJ268;  Reiss  v.  New  York  Steam  Co.,  128 
N.  Y.  103. 

Ohio.  —  Cleveland,  etc..  R.  Co.  z\  Crawford, 
24  Ohio  St.  631,  15  Am.  Rep.  633;  Huff  v. 
Austin,  46  Ohio  St.  3S6,  15  Am.  St.  Rep. 
613. 

Pennsylvania.  —  McCully  </.  Clarke,  40  Pa. 
St.  399.  So  Am.  Dec.  584;  Delaware,  etc.,  R. 
Co.  v.  Napheys,  90  Pa.  St.  135;  Federal  St., 
etc.,  R.  Co.  v.  Gibson,  96  Pa.  St.  83;  Kepner 
v.  Harrisburg  Traction  Co.,  183  Pa.  St.  34; 
Rodgeis  z>.  Lees,  27  W.  N.  C.  (Pa  )  441;  Jutte 
v.  Keystone  Bridge  Co.,  29  W.  N.  C.  (Pa.)  169; 
Buckingham  v.  Plymouth  Water  Co..  142  Pa. 
St.  221;  Alexander  v.  Maryland  Steel  Co.,  189 
Pa.  St.  582. 

South  Carolina.  —  Carter  v.  Columbia,  etc., 
R.  Co.,  19  S.  Car.  20,  45  Am.  Rep.  754. 

Tennessee,  —  East  Tennessee,  etc.,  R.  Co.  v. 
Stewart,  13  Lea  (Tenn.)  432. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Foreman, 
73  Tex.  311,  15  Am.  St.  Rep.  785;  Houston 
City  St.  R.  Co.  v.  Autrey.  4  Tex.  Civ.  App. 
635. 

Utah.  —  Major  v.  Oregon  Short  Line  R.  Co., 

21  Utah  141. 

Washington. — Weideman  v.  Tacoma  R., 
etc..  Co.,  7  Wash.  517. 

West  Virginia.  —  Snyder  v.  Wheeling  Elec- 
trical Co.,  43  W.  Va.  661,  64  Am.  St.  Rep  922. 

Wisconsin.  —  Sorrenson  v.  Menasha  Paper, 
etc.,  Co.,  56  Wis.  338;  Barron  v.  Chicago,  etc., 
R.  Co..  89  Wis.  79. 

1.  Cleveland,  etc.,  R.  Co.  v.  Crawford.  24 
Ohio  St.  631.  15  Am.  Rep.  633. 

Presumption  of  Knowledge  of  Obstruction  in 
Street.  —  But  where  the  defendant's  possession 
and  ownership  of  lumber  piled  in  a  street  have 
been  shown,  it  will  not  be  presumed  that  the 
location  of  the  obstruction  was  without  the 
knowledge  of  or  contrary  to  the  wishes  of 
the  owner.  McKune  v.  Santa  Clara  Valley 
Mill,  etc.,  Co.,  110  Cal.  480. 
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Exclusion  of  Contributory  Neglige»oe.  —  Nor  is  the  rule  varied  though  by  reason 
of  the  tender  age  of  the  plaintiff  all  question  of  contributory  negligence  is 
excluded. 1 

b.  RES  IPSA  LOQUITUR —  (i)  In  General.  —  Though,  as  stated  above, 
negligence  is  never  presumed  from  the  mere  fact  of  injury,  yet  the  manner  of 
the  occurrence  of  the  injuries  complained  of  or  the  circumstances  surrounding 
may  well  warrant  an  inference  or  presumption  of  negligence,  such  a  situation 
being  described  by  the  familiar  phrase  res  ipsa  loquitur* 


1.  Culbcrtson  v.  Crescent  City  R.  Co.,  48  La. 
Ann.  1376. 

2.  Circumstances  Warranting    Presumption  — 

England. — Tcmpleman  v.  llaydon,  12  C.  B. 
507,  74  E.  C.  L.  507;  Byrne  v.  Boadle,  2  H.  & 
C.  722,  33  L.  J.  Exch.  13,  9  L.  T.  N.  S.  450,  ia 
W.  R.  279;  Scott  v.  London,  etc.,  Docks  Co., 
3  H.  &  C.  596;  Brings  v.  Oliver,  4  H.  &  C. 
403.  35  L.  J.  Exch.  163;  Kearney  v.  London, 
etc.,  R.  Co.,  40  L.  J.  Q.  B.  285,  L.  R.  6  Q.  B. 
759,  24  L.  T.  N.  S.  913,  20  W.  R.  24,  L.  R.  5 
Q.  B.  411,  39  L.  J.  Q  B.  200,  18  W.  R.  1000, 
aa  L.  T.  N.  S.  886. 

Canada.  — Crawford  v.  Upper,  16  Ont.  App. 
440;  Cataraqui  Bridge  Co.  v.  Holcomb,  21  U. 
C.  Q.  B.  273;  Caron  v.  James,  4  Quebec  Super. 
Ct.  63;  Canada  Jute  Co.  v.  Robert  Mitchell 
Co.,  16  Quebec  Super.  Ct.  211. 

Unitfd  States.  —  Posey  v.  Scoville,  10  Fed. 
Rep.  140;  Warn  v.  Davis  Oil  Co.,  61  Fed.  Rep. 
631 ;  The  Joseph  B.  Thomas,  81  Fed.  Rep.  578; 
Rose  v.  Stephens,  etc.,  Transp.  Co.,  20  Blatchf. 
(U.  S.)4ii;  Stokes  v.  Saltonstall,  13  Pet.  (U. 
S.)  190. 

Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Reese, 
85  Ala.  497,  7  Am.  St.  Rep.  66. 

Arkansas. — Tilley  v.  St.  Lcuis,  etc.,  R. 
Co.,  49  Ark.  535;  St.  Louis,  etc.,  R.  Co.  v. 
Hopkins.  54  Ark.  209. 

California. — Judson  v.  Giant  Powder  Co., 
107  Cal.  549,  48  Am.  St.  Rep.  146. 

Colorado. — Wall  v.  Livezay,  6  Colo.  465; 
Sanderson  v.  Frazier,  8  Colo.  79,  54  Am.  Rep. 
544.  And  see  Denver,  etc.,  R.  Co.  v.  Robbins, 
2  Colo.  App.  313. 

Georgia.  —  Savannah,  etc.,  R.  Co.  v.  Slater, 
92  Ga.  391. 

Illinois. — John  Morris  Co.  v.  Burgess,  44 
III.  App.  27;  Chicago  City  R.  Co.  v.  Roach,  76 
111.  App.  496. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Ostran- 
der,  116  Ind.  266;  Bedford,  etc.,  R.  Co.  v. 
Rainbolt,  99  Ind.  551;  Pennsylvania  R.  Co.  v. 
Sears.  136  Ind.  460;  Eichel  z.  Senhenn,  2  Ind. 
App.  208. 

Kansas.  —  Atchison  v.  Plunkett,  8  Kan.  App. 

30S. 

Kentucky.  —  Russell  v.  Stewart  Dry-Goods 
Co.,  (Ky.  1900)  56  S.  W.  Rep.  707. 

Louisiana.  —  Holmes  v.  Tennessee  Coal, 
etc.,  Co.,  49  La.  Ann.  1465;  Maus  v.  Broderick, 
51  La.  Ann.  1153. 

Maryland.  —  Howser  v.  Cumberland,  etc., 
R.  Co.,  80  Md.  146,  45  Am.  St.  Rep.  332. 

Massachusetts. — White  v.  Boston,  etc.,  R.  Co., 
144  Mass.  404;  Uggla  v.  West  End  St.  R.  Co., 
160  Mass.  351,  39  Am.  St.  Rep.  481;  Shepard 
v.  Creamer,  160  Mass.  496;  Carmody  v.  Bos- 
ton Gas  Light  Co.,  162  Mass.  539;  Perry  v. 
Smith,  156  Mass.  340. 

Michigan.  —  Lillibridge  v .  McCann,  117  Mich. 
?4,  72  Am.  St.  Rep.  553. 
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Minnesota.  —  McLean  v.  Burbank,  11  Minn. 
277;  Olson  v.  Great  Northern  R.Co.,68  Minn. 
I5S. 

Missouri.  —  Dougherty  v.  Missouri  R.  Co., 
81  Mo.  325,  51  Am.  Rep.  239;  Dowell  v. 
Guthrie,  99  Mo.  653,  17  Am.  St.  Rep.  598;  Hill 
v.  Scott,  38  Mo.  App.  370;  Setter  v.  Bischoff, 
63  Mo.  App.  157,  2  Mo.  App.  Rep.  879;  Gal- 
lagher v.  Edison  Illuminating  Co.,  72  Mo. 
App.  576;  Moore  v.  Korte,  77  Mo.  App.  500; 
Bluedorn  v.  Missouri  Pac.  R.  Co.,  (Mo.  1893) 
24  S.  W.  Rep.  57. 

New  Jersey.  —  Sheridan  v.  Foley,  58  N.  J.  L. 
230. 

New  York.  ■ —  Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  N.  Y.  236,  64  Am.  Dec.  502;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  47  N.  Y.  291; 
Mullen  v.  St.  John,  57  N.  Y.  567,  15  Am.  Rep. 
530;  Seybolt  v.  New  York,  etc.,  R.  Co.,  95  N. 
Y.  562,  47  Am.  Rep.  75;  Hogan  v.  Manhattan 
R.  Co.,  149  N.  Y.  23;  Wilson  v.  Brooklyn  El. 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  9  N.  Y. 
Supp.  277;  McMahon  v.  Kelly,  Brooklyn  City 
Ct.  Gen.  T.)  9  N.  Y.  Supp.  544;  Volkmar  v. 
Manhattan  R.  Co.,  58  N.  Y.  Super.  Ct.  125; 
Treanor  v.  Manhattan  R.  Co.,  (N.  Y.  City  Ct. 
Gen.  T.)  14  N.  Y.  Supp.  270;  Mooney  v.  Trow 
Directory,  etc.,  Co.,  (C.  PI.  Gen.  T.)  2  Misc. 
(N.  Y.)  238;  Brooks  v.  Kings  County  El.  R. 
Co.,  (Brooklyn  City  Ct.  Gen.  T.)  4  Misc.  (N. 
Y.)  288;  Hogan  v.  Manhattan  R.  Co.,  (N.  Y. 
Super  Ct.  Gen.  T.)6  Misc.  (N.  Y.)2g5;  Willdigg 
v.  Brooklyn,  80  Hun  (N.  Y.)  602,  30  N.  Y. 
Supp.  75;  Morris  v.  Sirobel,  etc.,  Co.,  81  Hun 
(N.  Y.)  1;  Reynolds  v.  Van  Beuren,  (C.  PI. 
Gen.  T.)  10  Misc.  (N.  Y.)  703;  Dohn  v.  Daw- 
son, 84  Hun  (N.  Y.)  no;  Wasmuth  v.  Butler, 
86  Hun  (N.  Y.)  1;  Colelli  v.  New  Jersey,  etc., 
Concentrating  Works,  87  Hun  (N.  Y.)  428; 
Greco  v.  Bernheimer,  (Sup.  Ct.  App.  T.)  17 
Misc.  (N.  Y.)  592;  Jones  v.  Union  R.  Co.,  18 
N.  Y.  App.  Div.  267;  Simon-Reigel  Cigar  Co. 
v.  Gordon-Burnham  Battery  Co.,  (Supm.  Ct. 
App.  T)  20  Misc.  (N.  Y.)  598;  Cole  v.  New 
York  Bottling  Co.,  23  N.  Y.  App.  Div.  177; 
Wolf  v.  American  Tract  Soc,  25  N.  Y.  App. 
Div.  98;  Burke  v.  Ireland,  26  N.  Y.  App.  Div. 
487;  Kennedy  v.  McAllaster,  31  N.  Y.  App. 
Div.  453;  Dwyer  v.  McLaughlin,  (N.  Y.  City 
Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  510;  Olin  P.  Ely 
Co.  v.  Rhoads,  (Supm.  Ct.  App.  T.)  30  Misc. 
(N.  Y.)  in;  Vincent  v.  Cook,  4  Hun  (N.  Y.) 
318;  McCaig  v.  Erie  R.  Co.,  8  Hun  (N.  Y.) 
599;  Dowd  v.  Brooklyn  Heights  R.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  9  Misc.  (N.  Y.) 
279;  Axlebrood  v.  Rosen,  (Supm.  Ct.  App.  T.) 
21  Misc.  (N.  Y.)  352. 

North  Carolina.  —  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  Car.  203,  41  Am.  St.  Rep.  786. 

Pennsylvania.  —  Koelsch  v.  Philadelphia  Co., 
152  Pa.  St.  355,  34  Am.  St.  Rep.  653,  31  W.  N. 
C.  (Pa.)  341;  Shafer  v.  Lacock,  168  Pa.  St.  497; 
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(2)  When  Maxim  Applies.  —  As  a  matter  of  course,  the  application  of  the 
maxim  in  question  depends  on  the  peculiar  facts  and  circumstances  of  each 
particular  case.1  It  is  proper,  however,  to  state  in  a  general  way  that  wher- 
ever injuries  occur  in  the  conduct  of  operations  which  common  experience 
has  shown  can  be  safely  carried  on  with  the  exercise  of  reasonable  vigilance, 
judgment,  and  care,  the  mere  happening  of  injuries  will  be  regarded  as  suffi- 
cient to  warrant  the  submission  of  the  question  of  negligence  to  the  jury.2 

(3)  Nature  of  Presumption.  —  The  presumption  which  arises  by  virtue  of 
the  application  of  the  maxim  res  ipsa  loquitur  is  usually  referred  to  as  a  prima 
facie  or  rebuttable  presumption,3  which,  when  it  arises,  merely  shifts  the 
burden  upon  the  defendant  to  disprove  the  inferred  existence  of  negligence 
by  evidence  that  as  a  matter  of  fact  all  proper  and  reasonable  care  was 
employed.4 


Edwards  v.  Philadelphia,  etc.,  R.  Co.,  148  Pa. 
St.  531;  Cooley  v.  Philadelphia  Traction  Co., 
189  Pa.  St.  563. 

Tennessee.  —  Deming  v.  Merchants'  Cotton- 
Press,  etc.,  Co.,  go  Tenn.  306;  Thane  v.  Doug- 
lass, 102  Tenn.  307. 

Texas.  — Texas,  etc.,  R.  Co.  v.  Suggs,  62 
Tex.  323;  Gal veston,  etc.,  R.  Co.  v.  Home,  69 
Tex.  643. 

Vermont  —  Cleaveland  v.  Grand  Trunk  R. 
Co.,  42  Vt.  449. 

Virginia.  —  Farish  v.  Reigle,  11  Gtatt.  (Va.) 
697,  62  Am.  Dec.  666. 

Washington. — ■  Klepsch  ^..Donald,  8  Wash. 
162. 

Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  no,  11  Am.  Rep.  550;  Mulcairns 
v.  Janesville,  67  Wis.  24;  Bright  v.  Barnett, 
etc.,  Co.,  88  Wis.  299;  Olson  v.  Chicago,  etc., 
R.  Co.,  81  Wis.  47;  Cummings  v.  National 
Furnace  Co.,  60  Wis.  603;  Carroll  v.  Chicago, 
etc.,  R.  Co.,  99  Wis.  399. 

Collapse,  on  a  Calm  Day,  of  a  Building  in  Course 
of  Erection.  —  Martin  v.  Dufalla,  50  111.  App. 
371- 

Leaving  Horse  and  WagonjUnattended.  —  Pearl 
v.  Macaulay,  6  N.  Y.  App.  Div.  70. 

Speed  of  Wagon.  —  Mooney  v.  Trow  Direc- 
tory, etc.,  Co.,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.) 
238. 

Defects  Revealed  by  Happening  of  Accident.  — 
Patton  v.  Southern  R.  Co.,  (C.  C.  A.)  82  Fed. 
Rep.  979. 

Drawing  Apart  of  a  Splice  in  a  Wire  Rope  Pro- 
vided for  Hoisting.  —  Mason  v.  Tower  Hill  Co., 
83  Hun  (N.  Y.)  479. 

Injuries  to  Child  by  Falling  Mirror.  —  Sangster 
v.  T.  Eaton  Co.,  25  Ont.  78,  21  Ont.  App.  624. 

1.  What  Presumption  Includes. —  It  has  been 
held  that  though  the  presumption  of  negligence 
may  arise  from  circumstances  of  the  accident, 
yet  such  presumption  does  not  necessarily  in- 
clude the  question  of  natural  and  proximate 
cause,  which  must  still  be  established  by 
proof.  Norwood  v.  Raleigh,  etc.,  R.  Co.,  in 
N.  Car.  236. 

Waiver  of  Presumption. —  Where  the  maxim 
res  ipsa  loquitur  is  properly  applicable  the 
plaintiff  does  not  waive  the  benefit  of  the  pre 
sumption  so  arising  by  undertaking  10  go 
further  and  prove  affirmati  vely  and  specifically 
an  act  of  negligence.  Wood  v.  Roxborough, 
etc.,  Pass.  R.  Co.,  12  Montg.  Co.  Rep.  (Pa.) 
155- 

Exclusion  of  Inconsistent  Theories.  —  It  is  not 
necessary  that  all  iheoties  inconsistent  with 
21  C.  of  L.—  33 


negligence  be  excluded  in  order  that  the  maxim 

res  ipsa  loquitur  may  be  invoked.  Clarke  v. 
Nassau  Electric  R.  Co.,  9  N.  Y.  App.  Div.  51. 

2.  England.  —  Piggot  v.  Eastern  Counties  R. 
Co.,  3  C.  B.  229,  54  E.  C.  L.  229;  Scott  v.  Lon- 
don, etc.,  Docks  Co.,  3  H.  &  C.  596. 

United  States.  —  Jensen  v.  Thomas,  81  Fed. 
Rep.  578. 

Alabama. — Tennessee    Coal,    etc.,   Co.  v. 
Hayes,  97  Ala.  201. 
Illinois.  — Cook  v.  Piper,  79  111.  App.  291. 
Nebraska. —  Burlington,    etc.,    R.    Co.  v. 
Westover,  4  Neb.  268. 

New  York.  —  Griffen  v.  Manice,  47  N.  Y. 
App.  Div.  70. 

North  Carolina.  —  Ellis  v.  Portsmouth,  etc., 
R.  Co.,  2  Ired.  L.  (24  N.  Car.)  138. 

Pennsylvania.  —  Shafer  v.  Lacock,  168  Pa. 
St.  497;  Fisher  v.  Ruch,  12  Pa.  Super.  Ct.  240. 

Rhode  Island.  —  Ellis  v.  Waldron,  19  R.  I. 
369- 

Texas.  —  Galveston,  etc.,  R.  Co..  v.  Dolores 
Land,  etc.,  Co.,  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  79;  Galveston,  etc.,  R.  Co.  v.  Knippa, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  730. 
Vermont.  —  Houston  u.  Brush,  66  Vt.  331. 
West  Virginia.  —  Snyder  v.  Wheeling  Elec- 
trical Co.,  43  VV.  Va.  661,  64  Am.  St.  Rep.  922. 

Wisconsin.  —  Mulcairns  v.  Janesville,  67 
Wis.  24. 

Rule  by  Statute.  —  The  application  of  the 
maxim  res  ipsa  loquitur  to  particular  states  of 
facts  has  been  not  infrequently  the  subject  of 
legislation.  Consider,  for  example,  the  stat- 
utes existing  in  a  number  of  the  United  States 
creating  a  presumption  of  negligence  from  the 
mere  fact  of  injuries  by  carriers. 

3.  Prima  Facie  Presumption — United  States. — 
Inland,  etc.,  Coasting  Co.  v.  Tolson,  139  U.  S. 
551;  Grimsley  v.  Hankins,  46  Fed.  Rep.  400; 
Warn  v.  Davis  Oil  Co.,  61  Fed.  Rep.  631. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v.  Har- 
rell,  58  Ark.  454. 

Georgia.  —  Southern  R.  Co.  v.  Early,  105  Ga. 
512. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Mills,  42 
111.  407;  Toledo,  etc.,  R.  Co.  v.  Larmon,  67 
III.  68;  Payne  v.  Halstead,  44  111.  App.  97. 

Missouri.  —  Logan  v.  Wabash  Western  R. 
Co.,  43  Mo.  App.  71. 

New  York. — Clarke  v.  Nassau  Electric  R. 
Co.,  9  N.  Y.  App.  Div.  51;  Jones  v.  Union  R. 
Co.,  18  N.  Y.  App.  Div.  267;  Cosulich  v. 
Standard  Oil  Co.,  55  N  Y.  Super.  Ct.  384. 

4.  Shifting  Burden  of  Proof — England.  —  Byrne 
v.  Boadle,  2  H.  &  C.  722. 
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NEGLIGENCE. 


Burden  of  Proof. 


2.  Burden  of  Proof—  a.  To  Snow  Negligence.  —  As  a  general  rule,  the 
burden  of  proof  to  show  negligence  rests  upon  the  plaintiff  in  the  action.1 
But  where,  it  has  been  held,  an  owner  of  land  which  adjoins  a  public  street 
in  a  city  suffers  a  building  thereon  to  remain  in  an  unsafe  or  dilapidated  con- 


United  States.  —  Warn  r/.  Davis  Oil  Co.,  61 
Fed.  Rep.  631. 

Illinois.  —  Mart  v.  Washington  Park  Club, 
157  111  9,  48  Am.  St.  Rep.  298. 

Kansas.  —  Atchison  v.  Plunkett,  8  Kan.  App. 
30S. 

M;,  v;'s-  :n.  —  Myers  v.  Hinds,  110  Mich.  300, 
64  Am.  St.  Rep.  345. 

New  York.  —  Doherty  v.  Swectser,  82  Hun 
(N.  Y.)  556;  Burke  v.  Ireland,  26  N.  Y.  App. 
Div.  487;  Axlebrood  v.  Rosen,  (Supm.  Ct.  App. 
T.)  21  Misc.  (N.  Y.)  352. 

Doctrine  that  Statement  of  Shifting  Burden 
Technically  Inaccurate.  —  It  lias  been  held  that 
it  is  misleading  to  charge  the  jury  that  when 
the  presumption  of  negligence  arises  by  virtue 
of  the  maxim  res  ipsa  loquitur  the  burden  of 
proof  is  shifted  to  the  defendant.  The  burden 
of  proof  of  negligence,  it  was  held,  remains 
upon  the  plaintiff  throughout  the  case,  and  is 
not  shifted  by  any  presumption  of  negligence 
which  may  arise  from  the  facts  shown.  The 
jury  should  consider  the  presumption  of  negli- 
gence merely  on  the  question  whether  the 
plaintiff  has  or  has  not  met  his  burden  of 
proof.  Jones  v.  Union  R.  Co.,  18  N.  Y.  App. 
Civ.  267.    Thi;  is  probably  the  correct  view. 

1.  Burden  of  Proof  to  Show  Negligence  on  Plain- 
tiff—  England. — Toomey  v.  London,  etc.,  R. 
Co.,  3  C.  B.  N.  S.  146,  91  E.  C.  L.  146;  Doyle 
v.  Wragg,  1  F.  &  F.  7;  Higgs  v.  Maynard,  12 
Jur.  N.  S.  705,  1  H.  &  R.  581,  14  W.  R.  610,  14 
L.  T.  N.  S.  332;  Williams  v.  Great  Western  R. 
Co.,  L.  R.  9  Exch.  157;  Abbott  v.  Freeman, 
35  L.  T.  N.  S.  783;  Daniel  v.  Metropolitan  R. 
Co.,  L.  R.  3  C.  P.  216,  591,  L.  R.  5  H.  L.  45. 

Canada.  —  Morrow  v.  Canadian  Pac.  R. 
Co.,  21  Ont.  App.  149;  Falconer  v.  European, 
etc.,  R.  Co.,  14  N.  Bruns.  179;  Jones  v.  Grand 
Trunk  R  Co.,  45  U.  C.  Q.  B.  193;  Cowans  v. 
Marshall,  28  Can.  Sup.  Ct.  161. 

United  States.  —  Hayes  v.  Michigan  Cent. 
R.  Co.,  in  U.  S.  228;  Crandall  v.  Goodrich 
Transp.  Co.,  16  Fed.  Rep.  75;  Mobile,  etc.,  R. 
Co.  v.  Wilson,  (C.  C.  A.)  76  Fed.  Rep.  127; 
Doyle  v.  Boston,  etc.,  R.  Co.,  82  Fed.  Rep.  869, 
50  U.  S.  App.  249. 

Alabama.  —  Highland  Ave.,  etc.,  R.  Co.  v. 
South,  112  Ala.  642;  Western  R.  Co.  v.  Wil- 
liamson, 114  Ala.  131. 

Colorado.  —  Larimer  County  Ditch  Co.  v. 
Zimmerman,  4  Colo.  App.  78. 

Connecticut.  —  Button  v.  Frink,  51  Conn.  342, 
50  Am.  Rep.  24. 

Georgia.  —  Morgan  v.  Central  R.  Co.,  77  Ga. 
788:  Whatley  v.  Block,  95  Ga.  15. 

Illinois.  —  Paxton  v.  Boyer,  67  111.  132,  16 
Am.  Rep.  615;  Perrin  v.  Devendorf,  22  111. 
App.  284;  Brettman  v.  Braun,  37  111.  App.  17; 
Cleveland,  etc.,  R.  Co.  v.  Richey,  43  111.  App. 
247;  Wachtel  v.  East  St.  Louis,  etc..  Electric 
R.  Co.,  77  III.  App.  467;  Chicago,  etc.,  R.  Co. 
v.  Eselin,  86  111.  App.  94;  North  Chicago  St.  R. 
Co.  v.  Louis,  138  III.  9;  St.  Louis  Bridge  Co. 
v.  Miller,  138  111.  465. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Slick, 
143  Ind.  449;  O'Kane  v.  Miller,  3  Ind.  App. 


136;  Pittsburgh,  etc.,  R.  Co.  v.  Bennett,  9  Ind. 
App.  92;  Miller  v.  Miller,  17  Ind.  App.  605; 
Huntingburgh  v.  First,  22  Ind.  App.  66. 

Iozva.  —  Kerns  v.  Chicago,  etc.,  R.  Co.,  94 
Iowa  121. 

Kentucky,  — Louisville,  etc.,  R.  Co.  v.  Vic- 
tory, (Ky.  1898)  47  S.  W.  Rep,  440. 

Louisiana.  —  Deikman  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  40  La.  Ann.  787. 

Mai  viand.  —  Philadelphia,  etc.,  R.  Co.  v. 
Stebbing,  62  Md.  504;  Baltimore  Elevator  Co. 
v.  Neal,  6sMd.438;  Philadelphia,  etc.,  R.  Co. 
v.  Fronk,  67  Md.  339,  1  Am.  St.  Rep.  390. 

Massachusetts. — Joy  v.  Winnisimmet  Co., 
114  Mass.  63;  Priest  v.  Nichols,  116  Mass.  401; 
Brown  v.  Kendall,  6Cush.  (Mass.)292;  Robin- 
son v.  Fitchburg,  etc.,  R.  Co.,  7  Gray  (Mass.) 
92;  Pinney  v.  Hall,  156  Mass.  225.  And  see 
Toland  v.  Paine  Furniture  Co.,  175  Mass.  476. 

Michigan.  —  Montgomery  v.  Muskegon 
Booming  Co.,  88  Mich.  633,  26  Am.  St.  Rep. 
308;  Brown  v.  Congresb,  etc.,  R.  Co.,  49  Mich 
153;  Mynning  v.  Detroit,  etc.,  R.  Co.,  67  Mich. 
677. 

Minnesota,  —  Day  v.  H.  C.  Akeley  Lumber 
Co  ,  54  Minn.  522. 

Missouri.  —  Dowell  v.  Guthrie,  99  Mo.  653, 
17  Am.  St.  Rep.  598;  Russell  v.  Reagan,  34 
Mo.  App.  242;  George  v.  Chicago,  etc.,  R. 
Co.,  57  Mo.  App.  358;  Turner  v.  Haar,  114 
Mo.  335;  Sanders  v.  Southern  Electric  R.  Co., 
147  Mo.  411. 

New  Jersey,  —  Bien  v.  Unger,  64  N.  J.  L. 
59°- 

New  York.  —  Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  N.  Y.  236,  64  Am.  Dec.  502;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  47  N.  Y,  291; 
Heinemann  v.  Heard,  62  N.  Y.  448;  Seybolt 
v.  New  York,  etc.,  R.  Co,,  95  N.  Y.  562,  47 
Am.  Rep.  75;  Searles  v.  Manhattan  R.  Co., 
101  N.  Y.  661;  Holland  v.  New  York,  16  Dalv 
(N.  Y.)  124;  Forde  v.  Nichols,  (C.  PI.  Gen.  T.) 
12  N.  Y.  Supp.  922;  Gray  v.  Tompkins,  (N.  Y. 
City  Ct.  Gen.  T.)  15  N.  Y.  Supp.  953;  Loeber 
v.  Roberts,  60  N.  Y.  Super.  Ct.  202;  West- 
chester Hardwood  Co.  v.  Manhattan  Electric 
Light  Co.,  (C.  PI.  Gen.  T.)  10  Misc.  (N.  Y.) 
415;  Millie  v.  Manhattan  R.  Co..  (C.  PI. 
Gen.  T.)  10  Misc.  (N.  Y.)  734;  5  Misc.  (N. 
Y.)  301;  Krzywosvnski  v.  Consolidated  Gas 
Co..  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N. 
Y.)  61;  Burk  v.  Edison  Gen.  Electric  Co., 
89  Hun  (N.  Y.)  498;  Reaney  v.  Standard  Oil 
Co.,  10  N.  Y.  App.  Div.  326;  Divver  v. 
Hall,  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.) 
452;  Wiley  v.  Bondy,  (Supm.  Ct.  App.  T.)  23 
Misc.  (N.  Y.)  658;  Littman  v.  New  York,  36 
N.  Y.  App.  Div.  189;  Kirby  v.  Delaware, 
etc..  Canal  Co.,  (Supm.  Ct.  App.  Div.162  N.  Y. 
Supp.  mo;  Jones  v.  Union  R.  Co.,  18  N.  Y. 
App.  Div.  267;  Clarke  v.  Anderson,  14  Daly 
(N.  Y.)  464;  McCaig  v.  Erie  R.  Co..  8  Hun  (N. 
Y.)  599;  Wiedmer  v.  New  York  El.  R.  Co.,  41 
Hun  (N.  Y.)  284:  Canavan  v.  Stuyvesant,  (C. 
PI.  Gen.  T.)  7  Misc.  (N.  Y.)  113;  Oyshterbank 
v.  Gardner,  49  N.  Y.  Super.  Ct.  263. 

Pennsylvania.  — Allen  v.  Willard,  57  Pa.  St. 
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dition,  whereby  it  falls  and  does  injury  to  a  person  in  the  street,  the  burden 
is  upon  the  owner  of  the  building  to  show  that  it  was  safe  so  far  as  diligent 
examination  could  disclose.1 

Failure  to  Observe  Statutory  Precautions.  —  So  it  has  been  held  that  where  the 
plaintiff  shows  that  the  defendant  failed  to  observe  certain  statutory  precau- 
tions, the  burden  is  upon  the  defendant  to  show  that  his  omission  to  do  so, 
in  view  of  the  fact  and  condition  of  things  existing  at  the  time,  was  reasonable 
and  prudent.2  And  as  a  matter  of  course  where,  by  law,  a  presumption  of 
negligence  attaches  to  certain  facts  proved,  it  is  only  necessary  for  the  plain- 
tiff to  establish  such  facts  to  discharge  the  burden  of  proof.3 

Whether  Burden  Sustained  Question  for  Jury.  —  It  is,  of  course,  for  the  jury  to 
determine  whether  the  burden  of  proving  negligence  has  been  sustained.4 

Prima  Facie  Case.  —  In  order  for  the  plaintiff  to  sustain  the  burden  of  proof 
to  show  negligence,  it  is  only  necessary  for  him  to  make  out  a  prima  facie 
case.*  When  this  is  done  the  burden  shifts  to  the  defendant,  who  must,  to 
avoid  liability,  rebut  such  presumption  and  show  the  absence  of  negligence.6 


374;  McCully  v.  Clarke,  40  Pa.  Si.  399,  80  Am. 
Dec.  584;  Hue/  v.  Gahlenbeck,  121  Pa.  St. 
238,  6  Am.  St.  Rep.  790;  Hazel  v.  People's 
Pass.  R.  Co.,  132  Pa.  St.  96,  25  W.  N.  C.  (Pa.) 
345;  Lanahan  v.  Philadelpia,  etc.,  Turnpike 
Road  Co.,  4  Pa.  Super.  Ct.  382,  40  W.  N.  C. 
(Pa.)  300;  Hershberger  v.  Lynch,  (Pa.  1887) 
11  Atl.  Rep.  642;  Davidson  v.  Humes,  188  Pa. 
St.  335;  Cooley  v.  Philadelphia  Traction  Co., 
189  Pa.  St.  563. 

Texas.  —  Houston  City  St.  R.  Co.  v.  Autrey, 
4  Tex.  Civ.  App.  635;  Sickles  v.  Missouri, 
etc.,  R.  Co.,  13  Tex.  Civ.  App.  434. 

Wisconsin. — Ohlweiler  v.  Lohmann,  88 
Wis.  75. 

1.  Vincett  v.  Cook,  4  Hun  (N.  Y.)  318. 

2.  Wakefield  v.  Connecticut,  etc.,  Rivers  R. 
Co.,  37  Vt.  330,  86  Am.  Dec.  711. 

3.  Where  Presumption  Attaches  to  Certain  Facts 
Proved  —  England.  —  Piggot  v.  Eastern  Coun- 
ties R.  Co.,  3C.  B.  229,  54  E.  C.  L.  229;  Pow- 
ell v.  Fall,  5  Q.  B.  D.  597,  43  L.  T.  N.  S.  562; 
Smith  v.  London,  etc.,  R.  Co. ,  L.  R.  6  C.  P.  14. 

United  States.  —  Niskern  v.  Chicago,  etc.,  R. 
Co.,  22  Fed.  Rep.  811;  Missouri  Pac.  R.  Co.  v. 
Texas,  etc.,  R.  Co.,  33  Fed.  Rep.  361.  And 
see  Ann  Arbor  R.  Co.  v.  Fox,  (C.  C.  A.)  92 
Fed.  Rep.  494. 

Georgia.  —  Augusta,  etc.,  R.  Co.  v.  Mc- 
Elmurry,  24  Ga.  75. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Mills,  42 
111.  407;  American  Strawboard  Co.  v.  Chicago, 
etc.,  R.  Co.,  177  111.  513;  Wabash  R.  Co.  v. 
Smith,  42  111.  App.  527;  St.  Louis,  etc.,  R. 
Co.  v.  Strotz,  47  111.  App.  342;  Cleveland,  etc., 
R.  Co.  v.  Stephens,  74  111.  App.  586. 

Indiana. — Pennsylvania  R.  Co.  v.  Hensil. 
70  Ind.  569,  36  Am.  Rep.  188. 

Iowa.  —  Small  v.  Chicago,  etc.,  R.  Co.,  50 
Iowa  338. 

Maryland. — Baltimore,  etc.,  R.  Co.  v.  Wood- 
ruff, 4  Md.  242,  59  Am.  Dec.  72;  Annapolis, 
etc.,  R.  Co.  v.  Gantt,  39  Md.  137;  Baltimore, 
etc.,  R.  Co.  v.  Shipley,  39  Md.  251;  Green 
Ridge  R.  Co.  v.  Brinkman,  64  Md.  52,  54  Am. 
Rep.  755-  And  see  Baltimore,  etc.,  R.  Co.  v. 
Dorsey,  37  Md.  19. 

Minnesota. —  Karsen  v.  Milwaukee,  etc.,  R. 
Co.,  29  Minn.  12;  Mahoney  v.  St.  Paul,  etc., 
R.  Co.,  35  Minn.  361,  25  Am.  &  Eng.  R.  Cas. 
470;  Cantlon  v.  Eastern  R.  Co.,  45  Minn.  481. 
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Missouri.  —  Coale  v.  Hannibal,  etc.,  R.  Co., 
60  Mo.  227;  Kenney  v.  Hannibal,  etc.,  R.  Co., 
70  Mo.  250;  Otis  Co.  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  622. 

Nebraska.  —  Burlington,  etc.,  R.  Co.  v. 
Westover,  4  Neb.  268;  Rogers  v.  Kansas  City, 
etc.,  R.  Co.,  52  Neb.  86. 

New  York.  —  Briggs  v.  New  York  Cent., 
etc.,  R.  Co.,  72  N.  Y.  26. 

North  Dakota. — Johnson  v.  Northern  Pac.  R. 
Co.,  1  N.  Dak.  354. 

Pennsylvania. —  Tennery  v.  Pippinger,  I 
Phila.  (Pa.)  543,  12  Leg.  Int.  (Pa.)  54. 

South  Carolina.  —  Brown  v.  Atlanta,  etc.,  R. 
Co.,  19  S.  Car.  39;  McCready  v.  South  Carolina 
R.  Co.,  2  Strobh.  L.  (S.  Car.)  356. 

South  Dakota.  —  Kelsey  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  80;  White  v.  Chicago,  etc.,  R. 
Co.,  1  S.  Dak.  326;  Cronk  v.  Chicago,  etc., 
R.  Co.,  3  S.  Dak.  93,  54  Am.  &  Eng.  R.  Cas. 
525- 

Texas. — Gulf,  etc.,  R.  Co.  v.  Benson,  69 
Tex.  40",  5  Am.  St.  Rep.  74;  Galveston,  etc., 
R.  Co.  v.  Rheiner,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  971;  Galveston,  etc.,  R.  Co.  v.  Dolores 
Land,  etc.,  Co..  (Tex.  Civ.  App.  1894)  26  S.  W. 
Rep.  79;  Missouri,  etc.,  R.  Co.  v.  Kelley,  (Tex. 
Civ.  App.  1895)  30  S.  W.  Rep.  488. 

Virginia.  —  Patteson  v.  Chesapeake,  etc.,  R. 
Co.,  94  Va.  16;  Kimball  v.  Borden,  95  Va.  203. 

Wisconsin.  —  Spaulding  v.  Chicago,  etc.,  R. 
Co.,  30  Wis.  122,  11  Am.  Rep.  550.  33  Wis.  582. 

4.  Cox  v.  Norfolk,  etc.,  R.  Co.,  123  N.  Car. 
604. 

5.  Prima  Facie  Case  by  Plaintiff  Sufficient  — 

United  States.  —  The  Steamboat  New  World 
v.  King,  16  How.  (U .  S.)  469. 

Delaware. — Giles  v.  Diamond  State  Iron 
Co.,  7  Houst.  (Del.)  453. 

Missouri.  —  Gannon  v.  Laclede  Gas  Light 
Co.,  145  Mo.  502. 

A'ew  York.  —  Bischoff  v.  Sch ulz,  (Brooklyn 
City  Ct.  Gen.  T.)  5  N.  Y.  Supp.  757. 

Pennsylvania.  —  Pennsylvania  Canal  Co.  v. 
Bentley,  66  Pa.  St.  30. 

Tennessee.  —  Mitchell  v.  Nashville,  etc.,  R. 
Co.,  iooTenn.  329. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Foreman. 
73  Tex.  311,  15  Am.  St.  Rep.  785. 

6.  Mitchell  v.  Nashville,  etc.,  R.  Co.,  100 
Tenn.  329. 
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Presumptions  and  Burden  of  Proof.  NUGLIGENCE. 


Burden  of  Proof. 


But  where  the  plaintiff  has  made  a  prima  facie  case  of  negligence  it  is  not 
necessary  in  rebuttal  to  do  more  than  equally  balance  the  proof.1 

b.  TO  Snow  CAUSAL  Connection.  — The  burden  of  proof  is,  of  course, 
also  upon  the  plaintiff  to  show  causal  connection  between  the  defendant's  act 
or  omission,  alleged  to  constitute  negligence,  and  the  injuries  complained  of.2 
Hut  where,  it  has  been  held,  the  plaintiff  has  given  sufficient  evidence  that  the 
injuries  complained  of  resulted  from  the  defendant's  negligence  to  make  out 
a  case  for  the  jury,  the  burden  devolves  upon  the  defendant  to  show  such  an 
independent  intervening  cause  as  will  relieve  him  from  liability.3 

c.  Where  Proof  Equally  Balanced.  —  Where  under  the  evidence 
introduced,  the  injuries  complained  of  may  have  resulted  either  from  the 
defendant's  negligence  or  from  some  other  cause  or  causes  for  which  he  is  not 
responsible,  the  plaintiff  cannot  recover,  as  he  has  not  discharged  the  burden 
of  proof.4  But  though  the  injury  is  attributable  to  one  or  another  of  several 
causes,  it  is  not  necessary  that  the  plaintiff  should  show  the  precise  cause,  if 
the  defendant's  negligence  is  responsible  for  all.5 

d.  Preponderance  of  Evidence.  —  It  is  sufficient  for  the  plaintiff  to 
prove  negligence  and  causal  connection  by  a  fair  preponderance  of  evidence.6 
The  plaintiff  is  not,  of  course,  required  to  show  negligence  or  causal  con- 
nection beyond  a  reasonable  doubt,  or  to  the  exclusion  of  every  other 
hypothesis;7  nor  is  this  rule  varied  because  of  the  fact  that  the  act  alleged  to 


1.  Field  v.  French,  80  111.  App.  78. 

2.  Causal    Connection  —  Burden    of    Proof  — 

United  States.  — Crandall  v.  Goodrich  Transp. 
Co.,  16  Fed.  Rep.  75;  Mobile,  etc,  R.  Co.  v. 
Wilson,  (C.  C.  A.)  76  Fed.  Rep.  127. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v.  Har- 
rell,  58  Ark.  454. 

Illinois.  — Cleveland,  etc.,  R.  Co.  v.  Richey, 
43  111.  App.  247;  Wachtel  v.  East  St.  Louis, 
etc.,  Electric  R.  Co.,  77  111.  App.  467;  Boske 
v.  Collopy,  86  111.  App.  268;  Lake  Shore,  etc., 
R.  Co.  v.  Petersen,  86  111.  App.  375. 

New  Mexico.  —  Cerrillos  Coal  R.  Co.  v. 
Deserant,  9  N.  Mex.  49. 

New  York.  —  Brinckhard  v.  Western  Union 
Tel.  Co.,  (Supm.  Ct.  Gen.  T.)  12  N.  Y.  Supp. 
534,  58  Hun  (N.  Y.)  610;  Van  Orden  v.  Acken, 
28  N.  Y.  App.  Div.  160;  Dohn  v.  Dawson,  (N. 
Y.  1898)  51  N.  E.  Rep.  1090. 

Ohio.  —  Kramer  v.  Fay,  6  Ohio  Dec.  335,  4 
Ohio  N.  P.  233. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Reich,  15 
Tex.  Civ.  App.  13. 

Canada.  —  York  v.  Canadian  Atlantic  Steam- 
ship Co.,  22  Can.  Sup.  Ct.  167;  Montreal  Roll- 
ing Mills  Co.  v.  Corcoran,  26  Can.  Sup.  Ct. 
595;  Keenan  v.  Leinster  St.  Baptist  Church, 
21  N.  Bruns.  211. 

Where  Negligence  Is  the  Ground  of  an  Action  it 
rests  upon  the  plaintiff  to  trace  the  cause  of 
his  injury  to  the  fault  of  the  defendant.  Over- 
by  v.  Chesapeake,  etc.,  R.  Co.,  37  W.  Va.  524. 

It  is  not  enough  for  the  plaintiff  to  show  the 
defendant's  negligence  in  some  particular.  It 
must  be  made  to  appear  that  the  negligence 
contrihuted  to  or  produced  the  plaintiff's  in- 
juries. Atchison,  etc.,  R.  Co.  v.  Aderhold,  58 
Kan.  293. 

3.  Joint  v.  Webster,  15  Quebec  Super.  Ct. 
220. 

4.  Where  Proof  Equally  Balanced  —  England. 
—  Cotton  v.  Wood,  8  C.  B.  N.  S.  568,  98  E.  C. 
L.  568,  7  Jur.  N.  S.  168. 

Illinois.  —  Mt.  Carmel  v.  Howell,  137  111.  91. 
Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Vic- 


tory, (Ky.  1898)  47  S.  W.  Rep.  440;  Louisville 
Gas  Co.  v.  Kaufman,  (Ky.  1898)  48  S.  W.  Rep. 
434- 

Massachusetts.  —  Priest  v.  Nichols,  1 16  Mass. 
401. 

New  York.  —  Seatles  v.  Manhattan  R.  Co., 
101  N.  Y.  661;  Denton  v.  Kernochan,  (C.  PI. 
Gen.  T.)  13  N.  Y.  Supp.  889;  McFadden  v. 
Campbell,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.) 
158;  Gillon  v.  Boschen,  (Supm.  Ct.  App.  Div.) 
60  N.  Y.  Supp.  659;  Yaggle  v.  Allen,  24  N.  Y. 
App.  Div.  594. 

Pennsylvania,  —  Boehm  v.  Bethlehem,  4  Pa. 
Super.  Ct.  385. 

5.  Bevier  v.  Delaware,  etc.,  Canal  Co.,  13 
Hun  (N.  Y.)  254;  Sheldon  v.  Hudson  River  R. 
Co.,  14  N.  Y.  218,  67  Am.  Dec.  155.  And  see 
Dowell  v.  Guthrie,  99  Mo.  653,  17  Am.  St. 
Rep.  598. 

6.  Fair  Preponderance  of  Evidence  —  Arkansas. 
—  Little  Rock,  etc.,  R.  Co.  v.  Harrell,  58  Ark. 
454;  Cameron  v.  Vandergriff,  53  Ark.  381. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Matthews, 
153  111.  268;  Cleveland,  etc.,  R.  Co.  v.  Best, 
169  111.  301;  Cleveland,  etc.,  R.  Co.  v.  Richey, 
43  111.  App.  247;  Mutual  Wheel  Co.  v.  Mosher, 
85  III.  App.  240. 

Indiana.  —  Lake  Erie,  etc.,  R.  Co.  v.  Stick, 
143  Ind.  449;  Huntingburgh  v.  First,  22  Ind. 
App.  66. 

Missouri.  —  Sanders  v.  Southern  Electric  R. 
Co.,  147  Mo.  411. 

New  York. — Jones  v.  Union  R.  Co.,  18  N. 
Y.  App.  Div.  267. 

North  Carolina.  —  Asbury  v.  Charlotte  Elec- 
tric R  ,  etc.,  Co.,  125  N.  Car.  568. 

Pennsylvania.  —  Brad  well  v.  Pittsburgh,  etc.. 
Pass.  R.  Co.,  139  Pa.  St.  404. 

Texas.  —  Texas  Cent.  R.  Co.  v.  Stuart,  1 
Tex.  Civ.  App.  642;  Sickles  v.  Missouri,  etc., 
R.  Co.,  13  Tex.  Civ.  App.  434. 

Utah.  —  Majors.  Oregon  Short  Line  R.  Co., 
21  Utah  141. 

7.  Illinois.  —  Stratton  v.  Central  City  Horse 
R.  Co.,  95  III.  25. 
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NEGLIGENCE.  Condition  of  Appliance,  etc. 


constitute  negligence  is  one  which  will  also  render  the  defendant  liable  to  a 
criminal  prosecution.1 

e.  Speculation  or  Conjecture.  — Where  the  evidence  of  negligence  or 
causal  connection  does  not  amount  to  more  than  speculation  or  conjecture, 
the  plaintiff's  case  must  fail.2  But  this  rule  does  not  apply  where,  under  the 
evidence,  there  is  room  for  balancing  the  probabilities  and  for  drawing  rea- 
sonable inferences  better  supported  on  one  side  than  on  the  other.3 

XIV.  Evidence  —  1.  In  General.  —  Negligence  may,  of  course,  be  estab- 
lished by  circumstantial  as  well  as  by  direct  proof,4  for  which  purpose,  it  has 
been  held  in  a  general  way,  evidence  as  to  the  entire  surroundings  of  the 
scene  of  an  accident  is  admissible.5  But  evidence  as  to  causes,  conditions, 
or  effects  having  no  proximate  connection  with  the  injury  is  clearly  inadmis- 
sible on  the  question  of  the  defendant's  liability.6 

2.  Condition  of  Appliance,  Structure,  or  Premises  —  a.  In  General.  — 
While  in  negligence  cases  the  condition  of  the  appliance,  structure,  or  prem- 
ises at  the  very  time  and  place  of  the  injuries  is  the  material  inquiry,7  evidence 
of  conditions  before  or  after  the  accident  may  be  received  where  it  is  also 


Iowa.  —  Welch  v.  Jugenheimer,  56  Iowa  II, 
41  Am.  Rep.  77. 

Maine.  — -  Ellis  v.  Buzzell,  60  Me.  209,  11 
Am.  Rep.  204. 

Michigan.  —  Elliott  v.  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  668. 

New  York.  —  Seybolt  v.  New  York,  etc.,  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75. 

Wisconsin.  —  Whitney  v.-  Clifford,  57  Wis. 
156. 

Benefit  of  Daubt.  —  An  instiuction,  in  an  ac- 
tion for  injuries  alleged  to  have  been  caused 
by  the  defendant's  negligence,  that  if  the  jury 
i=  in  doubt  whether  the  injuries  were  so  caused 
the  defendant  is  entitled  to  the  benefit  of  the 
doubt,  is  erroneous,  since  the  rule  as  to  rea- 
sonable doubt  does  not  apply  to  civil  cases. 
Tholen  v.  Brooklyn  City  R.  Co.,  (Brooklyn 
City  Ct.  Gen.  T.)  10  Misc.  (N.  Y.)  283. 

It  Is  Clearly  Sufficient  in  an  Action  for  Negli- 
gence that  the  jury  is  reasonably  satisfied  on 
the  issues,  though  it  may  have  some  doubt  as 
to  whose  negligence  caused  the  injury.  Dren- 
nen  v.  Smith,  115  Ala.  396. 

Jury  Need  Not  Be  "  Satisfied  "  or  "  Thoroughly 
Satisfied."  —  See  Cleveland,  etc.,  R.  Co.  v. 
Best,  169  111.  301;  Rradwell  v.  Pittsburgh,  etc., 
Pass.  R.  Co.,  139  Pa.  St.  404,  27  W.  N.  C.  (Pa.; 
264;  Texas  Cent.  R.  Co.  v.  Stuart,  1  Tex.  Civ. 
App  642, 

1.  Where  Negligent  Act  Criminal  Offense.  —  To 

the  effect  that  where  an  act  which  also  consti- 
tutes a  crime  is  involved  in  a  civil  suit  it  need 
only  be  established  by  a  preponderance  of 
evidence  and  need  not  be  shown  beyond  a 
reasonable  doubt,  see  Munson  v.  Atwood,  30 
Conn.  102;  Bissell  v.  Wert,  35  Ind.  54;  Welch 
v.  Jugenheimer.  56  Iowa  11,  41  Am.  Rep.  77; 
.(Etna  Ins.  Co.  v.  Johnson,  n  Bush  (Ky.)  587, 
21  Am.  Rep.  223;  Hoffman  v.  Western  M.  & 
F.  Ins.  Co.,  1  La.  Ann.  216;  Ellis  v.  Buzzell, 
60  Me.  209,  it  Am.  Rep.  204;  Schmidt  v.  New 
.York  Union  Mut.  F.  Ins.  Co.,  1  Gray  (Mass.) 
529;  Elliott  v.  Van  Buren,  33  Mich.  49.  20  Am. 
Rep.  668;  Kane  v.  Hibernia  Ins.  Co.,  39  N.  J. 
L.  697,  23  Am.  Rep.  230;  Jones  v.  Greaves,  26 
Ohio  Si.  2,  20  Am.  Rep.  752;  Young  v.  Ed- 
wards, 72  Pa.  St.  267;  Bradish  v.  Bliss,  35  Vt. 
326;  Blaeser  v.  Milwaukee  Mechanics  Mut. 
Ins.  Co.,  37  Wis.  31,  19  Am.  Rep.  747. 
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2.  Smillie  v.  St.  Bernard  Dollar  Store,  47 
Mo.  App.  402;  Cerrillos  Coal  R.  Co.  v.  Dese- 
rant,  9  N.  Mex.  49;  Ruppert  v.  Brooklyn 
Heights  R.  Co.,  154  N.  Y.  90;  Murphy  v. 
Hays,  68  Hun  (N,  Y.)  450;  Canada  Paint  Co. 
v.  Trainor,  28  Can.  Sup.  Ct.  352. 

3.  Schoepper  v.  Hancock  Chemical  Co  ,  113 
Mich.  582. 

4.  Direct  Proof  Unnecessary. —  Illinois  Cent. 
R.  Co.  v.  Cozby,  174  111.  109;  Atchison,  etc., 
R.  Co.  v.  Brassfield,  51  Kan.  167;  Manning  v. 
West  End  St.  R.  Co..  166  Mass.  230. 

5.  See  Le  Beau  v.  Telephone,  etc,  Constr. 
Co.,  109  Mich.  302;  Engel  v.  Smith,  82  Mich, 
i;  Marquet  v.  La  Duke,  96  Mich.  596;  Indian- 
apolis Union'  R.  Co.  v.  Boettcher.  131  Ind. 
82. 

Evidence  of  Proprietorship.  —  In  an  action  for 
negligent  driving  by  the  defendant's  servant, 
it  was  declared  that  if  it  appeared  that  the  de- 
fendant held  himself  out  to  the  world  as  the 
owner  of  the  vehicle  driven,  by  suffering  his 
name  to  remain  painted  on  it  and  over  the 
door  of  the  house  of  business  to  which  it  be- 
longed, the  action  was  maintainable  against 
him,  although  it  was  proved  that  he  had  for 
some  days  ceased  to  be  the  owner  of  the  vehi- 
cle or  to  be  concerned  in  the  business,  having 
resigned  both  to  his  former  partner.  Stables 
v.  Eley,  1  C.  &  P.  614,  11  E.  C.  L.  497. 

6.  Louisville,  etc.,  R.  Co.  v.  Pearson,  97 
Ala.  211. 

Illustration.— In  an  action  for  injuries  alleged 
to  have  resulted  from  the  negligent  construc- 
tion of  a  building,  evidence  that  one  of  the 
workmen  was  paid  by  the  number  of  bricks 
laid  instead  of  by  the  day  is  too  remote  to  be 
considered  in  the  question  of  negligent  con- 
struction. Maver  v.  Thompson-Ilutchinson 
Bldg.  Co.,  104  Ala.  611,  53  Am.  St.  Rep.  88. 

7.  To  the  Effect  that  Evidence  of  Conditions  Be- 
fore or  After  the  occurrence  in  question  is  in- 
admissible, see  Keatley  v.  Illinois  Cent.  R. 
Co.,  91  Iowa  6Ss;  Kinney  v.  Folkcrts,  84  Mich. 
616;  Gerdes  v.  Christopher,  etc..  Architectural 
Iron,  etc.,  Co.,  124  Mo.  347;  Perkins  V. 
Poughkeepsie,  83  Hun  (N.  Y.)  76;  Welsh 
v.  Murrav,  2  N  Y.  App.  Div.  205;  Henkel  v. 
Stahl,  9  Ohio  Cir.  Dec.  397.  And  see  Lauter 
v.  Duckworth,  19  Ind.  App.  535. 
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Other  Acts  of  Negligence. 


shown  that  the  conditions  testified  to  remained  unchanged  down  to  the 
occurrence  of  the  injuries  or  the  time  to  which  the  evidence  relates.1  So 
evidence  is  admissible  of  conditions  existing  so  short  a  time  before  or  after 
the  accident  .is.  under  the  circumstances,  to  warrant  an  inference  of  fact  that 
the  same  conditions  existed  when  the  injuries  were  received.2  Where,  also, 
from  evidence  of  the  condition  or  quality  of  other  portions  of  the  structure 
or  premises  than  that  immediately  causing  the  injuries,  it  is  reasonable  to 
infer  the  condition  or  quality  of  the  portion  directly  involved,  or  the  precise 
point  or  place  where  the  injuries  occurred,  such  evidence  is  proper  for  the 
consideration  of  the  jury.3 

b.  Actual  Notice  of  Defective  Conditions.  —  Though,  as  has  been 
seen,  actual  notice  of  defective  conditions  or  knowledge  in  fact  that  injuries 
will  probably  result  from  a  particular  act  or  omission  is  not  necessarj'  to 
charge  a  defendant  with  negligence,4  evidence  that  the  defendant  had  knowl- 
e  Ige  of  the  defective  condition  or  had  been  informed  that  injuries  would  likely 
flow  from  the  act  or  omission  complained  of  is  always  admissible.5 

3.  Other  Acts  of  Negligence.  —  It  is  a  general  rule  that  in  an  action  for 
negligence  evidence  is  not  admissible  of  other  independent  and  disconnected 
acts  of  negligence  as  going  to  show  negligence  in  the  case  at  bar.6    It  is 


1.  United  Slates.  —  The  Edwin,  87  Fed.  Rep. 

540. 

Alabama.  —  Birmingham  Union  R.  Co.  v. 
Alexander,  93  Ala.  133. 

Illinois.  —  Rockford  City  R.  Co.  v.  Blake, 
173  111.  354,  64  Am.  St.  Rep.  122. 

Massachusetts.  —  See  Shepard  v.  Creamer, 
160  Mass.  496. 

Michigan.  —  Arndt  v.  Bourke,  120  Mich.  263. 

New  York.  —  Byrne  v.  Brooklyn  City,  etc., 
R.  Co.,  (Brooklyn  City  Ct.  Gen.  T.)  6  Misc. 
(N.  V.)  260;  Sullivan  v.  Syracuse,  77  Hun  (N. 
Y.)  440;  Harroun  v.  Brush  Electric  Light  Co., 
12  M.  Y.  App.  Div.  126. 

Ohio.  —  Henkel  v.  Stahl,  9  Ohio  Cir.  Dec. 
397- 

Pennsylvania.  —  Lohr  v.  Philipsburg,  165 
Pa.  St.  109,  35  W.  N.  C.  (Pa.)  548. 

Vermont.  —  Brown  v.  Swanton,  69  Vt.  53. 

Wisconsin.  —  Werner  v.  Ashland  Lighting 
Co.,  84  Wis.  652;  Larson  v.  Eau  Claire,  92 
Wis.  86;  Green  v.  Ashland  Water  Co.,  101 
Wis.  258. 

Prior  Defects  —  Continuous  Condition. — Evi- 
dence of  facts  going  to  show  a  previous  de- 
fective condition,  continuing  down  to  the  time 
of  the  plaintiff's  injuries,  is  admissible.  Colo- 
rado Mortg.,  etc.,  Co.  v.  Rees,  21  Colo.  435. 

2.  Illinois.  —  Henderson  v.  Chicago,  etc.,  R. 
Co.,  73  111.  App.  57;  Chicago,  etc.,  R.  Co.  v. 
Lewis,  145  111.  67. 

Indiana.  —  Hopkins  v.  Boyd,  18  Ind.  App.  63. 
Iowa.  — Jessup  v.  Osceola  County,  92  Iowa 

"8-  .         •  „ 

Missowi.  —  Swadley    v.   Missouri  Pac.  R. 

Co.,  118  Mo.  268,  40  Am.  St.  Rep.  366. 

New  York.  —  Forde  v.  Nichols,  (C.  PI.  Gen. 
T.)  12  N.  Y.  Supp.  922;  Woolsey  v.  Ellenville, 
84  Hun  (N.  Y.)  236;  Teasdale  v.  Malone,  17  N. 
Y.  App.  Div.  185;  Tompert  v.  Hastings  Pave- 
ment Co.,  35  N.  Y.  App.  Div.  578. 

Pennsylvania.  —  Mixterz\  Imperial  Coil  Co., 
152  Pa.  St.  395,  31  W.  N.  C.  (Pa.)  400. 

Tennessee.  —  Rosenbaum  \v.  Shoffner,  98 
Tenn.  624. 

Texas.  —  Austin,  etc.,  R.  Co.  v.  Flannagan, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  1043. 
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Utah.  —  Reese  v.  Morgan  Silver  Min.  Co., 
17  Utah  489. 

3.  Ohio  Valley  R.  Co.  v.  Watson,  93  Ky.  654, 
40  Am.  St.  Rep.  211;  Rose  v.  St.  Louis,  152 
Mo.  602;  Leonard  v.  Southern  Pac.  R.  Co.,  21 
Oregon  555;  Ft.  Worth,  etc.,  R.  Co.  v.  Wilson, 
3  Tex.  Civ.  App.  583.  And  see  New  York, 
etc.,  R.  Co.  v.  Zumbaugh,  11  Ind.  App.  107. 

Admissibility  for  Other  Purposes.  —  Evidence 
of  the  defective  condition  of  other  portions  of 
a  structure  than  that  where  the  injuries  oc- 
curred may  also  be  admitted  when  by  such 
condition  the  defendant  should  have  been 
warned  of  the  necessity  for  an  examination, 
which  would  have  revealed  the  particular  de- 
fect in  question.  Propsom  v.  Leatham,  80 
Wis.  608. 

4.  Woods  v.  Trinity  Parish,  21  D.  C.  540. 
See  also  Fischer  v.  Franke,  47  N.  Y.  Supp. 
161,  21  N.  Y.  App.  Div.  635.  And  see  supra, 
this  title,  Proximate  Cause — Natural  Conse- 
quences —  Rule  of  Contemplation  of  Consequences. 

5.  Evidence  of  Notice  of  Defective  Conditions  — 
United  States.  —  New  York  Electric  Equip- 
ment Co.  v.  Blair,  79  Fed.  Rep.  896,  51  U.  S. 
App.  81. 

California.  —  Smith  v.  Whitlier,  95  Cal.  279. 

Colorado.  —  See  Colorado  Mortg.,  etc.,  Co. 
v.  Rees,  21  Colo.  435. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co.  v. 
Mooney,  40  Fla.  17. 

Illinois.  —  Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  111.  481,  23  Am.  St.  Rep.  688. 

Indiana.  —  Alexandria  Min.,  etc.,  Co.  v. 
Irish,  16  Ind.  App.  534. 

Utah.  —  See  Reese  v.  Morgan  Silver  Min. 
Co  ,  17  Utah  489. 

6.  Evidence  of  Other  Acts  of  Negligence  —  Ala- 
bama. —  Schlaff  v.  Louisville,  etc.,  R.  Co.,  100 
Ala.  377. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v. 
Harrell,  58  Ark.  454. 

Colorado.  —  T  .  &  H.  Pueblo  Bldg.  Co.  v. 
Klein,  5  Colo.  App.  348;  Colorado  Mortg., 
etc.,  Co.  v.  Rees,  21  Colo.  435. 

Georgia.  — Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  635. 
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fundamental,  indeed,  that  evidence  of  any  alleged  negligent  act  or  omission 
which  could  not  by  any  possibility  have  contributed  to  the  plaintiff's  injuries 
should  not  be  received.1  But  where,  though  an  act  or  omission  may  in  a 
sense  be  collateral,  yet  from  it  an  inference  of  fact  may  be  drawn  bearing 
upon  the  particular  act  or  omission  alleged  to  be  negligent  and  from  which 
the  injuries  resulted,  evidence  thereof  is  not  incompetent.3  And  so  where 
the  injuries  complained  of  resulted  from  the  combined  or  concurrent  effect 
of  the  acts  of  several  parties,  evidence  of  the  negligent  act  of  each,  performed 
independently  of  the  others,  is  admissible.3 

Authorship  of  Alleged   Negligent  Act  —  Evidence    of  Other  Similar  Acts.  —  It  has  been 

held  that  where  the  issue  is  not,  in  strictness,  as  to  negligence,  but  is  rather 
as  to  the  authorship  of  the  alleged  negligent  act,  evidence  of  other  acts  per- 
formed at  other  times,  similar  to  the  particular  act  charged,  is  admissible.4 

4.  Other  Injuries  under  Similar  Conditions.  —  Evidence  of  prior  injuries  to 
other  persons  under  the  same  circumstances  as  those  which  produced  the 
plaintiff's  injuries  is  frequently  admitted  to  show  the  defendant's  actual 
knowledge  of  the  defective  or  dangerous  appliances  or  conditions,  or  as 
demonstrating  the  fact  that  the  defendant  should  have  anticipated  injuries, 


and  was  therefore  negligent.5 

Illinois. — Galesburg  v.  Hall,  45  111.  App. 
290;  Ohio,  etc.,  R.  Co.  *.  Simms,  43  111.  App. 
260;  Chicago,  etc.,  R.  Co.  v.  Hodge,  55  111. 
App.  166. 

Iowa.  —  Hudson  v.  Chicago,  etc.,  R.  Co.,  59 
Iowa  5S1,  44  Am.  Rep.  692;  Croddy  v.  Chi- 
cago, etc.,  R.  Co.,  91  Iowa  598. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Fox, 
11  Bush  (Ky.)  495. 

Maryland.  —  Baltimore  Elevator  Co.  v. 
Neal,  65  Md.  43S. 

Massachusetts.  —  Gahagan  v.  Boston,  etc., 
R.  Co.,  1  Allen  (Mass.)  187,  79  Am.  Dec.  724; 
Collins  v.  Dorchester,  6  Cush.  (Mass.)  396; 
Robinson  v.  Fitchburg,  etc.,  R.  Co.,  7  Gray 
(Mass.)  92.  And  see  Standish  71.  Washburn, 
21  Pick.  (Mass.)  237. 

Montana.  —  Higley  v.  Gilmer,  3  Mont.  90. 

New  Hampshire.  —  Wentworth  v.  Smith,  44 
N.  H.  419,  82  Am.  Dec.  228. 

New  York.  —  Lyons  First  Nat.  Bank  v. 
Ocean  Nat.  Bank,  60  N.  Y.  279,  19  Am.  Rep. 
181;  Burke  v.  New  York  Cent.,  etc.,  R.  Co., 
20  N.  Y.  Supp.  808,  66  Hun  (N.  Y.)  627;  Eng- 
lert  v.  Kruse,  14  Daly  (N.  Y.)  247;  Jacobs  v. 
Duke,  1  E.  D.  Smith  (N.  Y.)  271. 

Ohio.  —  Lake  Shore,  etc.,  R.  Co.  v.  Gaffney, 
6  Ohio  Cir.  Dec.  94,  9  Ohio  Cir.  Ct.  32,  2  Ohio 
Dec.  212. 

Pennsylvania.  —  Scott  v.  National  Bank,  72 
Pa.  St.  471,  13  Am.  Rep.  711. 

Texas.  —  Fordyce  v.  Withers,  1  Tex.  Civ. 
App.  540;  Gulf,  etc.,  R.  Co.  v.  Ogg,  8  Tex. 
Civ.  App.  285. 

Utah.  — Sullivan  v.  Salt  Lake  City,  13  Utah 
122. 

Washington.  —  Christensen  v.  Union  Trunk 
Line,  6  Wash.  75. 

Compare  Randall  v.  Northwestern  Tel.  Co., 
54  Wis.  140,  41  Am.  Rep.  17. 

1.  Louisville,  etc.,  R.  Co.  v.  Fox.  11  Bush 
(Ky.)  495;  McNally  v.  Colwell,  91  Mich.  527, 
30  Am.  St.  Rep.  494.  And  see  Delano  v. 
Goodwin,  48  N.  II.  203. 

2.  Inference  from  Collateral  Fact.  —  See  Fuller 
v.  Jamestown  St.  R.  Co.,  75  Hun  (N.  Y.)  273; 
Trow  v.  Thomas,  70  Vt.  580;  Schacfer  v. 
Osterbrink,  67  Wis.  495,  58  Am.  Rep.  875. 


Other  Defects  —  Issue  as  to  Inspection.  —  Bailey 
v.  Rome,  etc.,  R.  Co.,  139  N.  Y.  302. 

Sale  of  Spoiled  Meat  —  Other  Sales  —  Knowledge 
of  Employee.  —  Craft  v.  Parker,  96  Mich.  245. 

When  Not  Admissible  —  Particular  Case.  —  But 
where  the  only  question  in  an  action  for  negli- 
gence vvas  whether  a  railroad  engine  which 
moved  without  human  agency  was  in  a  proper 
state  of  repair  at  the  time,  it  was  held  that  the 
defendant  could  not  show  that  other  engines 
under  similar  circumstances,  and  in  good  re- 
pair so  far  as  discoverable  by  the  witness,  had 
moved  in  the  manner  described,  such  evidence 
tending  to  introd'uce  a  collateral  issue.  Hurd 
v.  Union  Pac.  R.  Co.,  8  Utah  241. 

3.  Monroe  v.  Connecticut  River  Lumber  Co., 
68  N.  H.  89. 

4.  Where  Issue  Is  as  to  Authorship  of  Alleged 
Negligent  Act — Indiana.  — 'ice.  Chicago,  etc., 
R.  Co.  v.  Spilker,  134  Ind.  380. 

Nebraska.  —  Lincoln  Vitrified  Paving,  etc., 
Co.  v.  Buckner,  39  Neb.  83. 

New  Hampshire.  —  State  v.  Manchester,  etc., 
R.  Co.,  52  N.  H.  528;  Hall  v.  Brown,  58  N.  H. 
93;  State  v.  Boston,  etc.,  R.  Co.,  58  N.  H.  410; 
Nutter  v.  Boston,  etc.,  R.  Co.,  60  N.  H.  483; 
Parkinson  v.  Nashua,  etc.,  R.  Co.,  61  N.  H. 
416. 

Texas.  —  See  International,  etc.,  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210. 

Wisconsin.  —  Mayer  v.  Milwaukee  St.  R. 
Co.,  90  Wis.  522. 

But  Evidence  to  Show  a  Negligent  Habit  on  the 
part  of  the  defendant,  if  admissible,  should  be 
limited  to  a  showing  of  the  prevalence  of  such 
habit  at  or  about  the  time  of  the  injuries  com- 
plained of.  Davidson  v.  St.  Paul,  etc.,  R.  Co., 
34  Minn.  51. 

5.  Evidence  of  Prior  Injuries  under  Like  Con- 
ditions—  England.- —  Brown  v.  Eastern,  etc., 
R.  Co.,  22  Q.  B.  I).  391. 

United  States.  —  District  Columbia  v.  Armes, 
107  U.  S.  519;  Osborne  v.  Detroit,  32  Fed. 
Rep.  36,  reversed  on  other  grounds  135  U.  S. 
492;  Patton  v.  Southern  R.  Co.,  (C.  C.  A.)  82 
Fed.  Rep.  979. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v.  Ashcraft, 
48  Ala.  15. 
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Similarity  of  Conditions.  —  It  must,  of  course,  in  all  cases  be  shown  that  the 
conditions  at  the  time  of  other  accidents  and  the  one  directly  involved  in  the 
litigation  were  substantially  the  same.1 

Subsequent  injuries.  —  Evidence  of  injuries  to  others  subsequent  to  the  time 
of  the  plaintiff's  injuries  has  been  held  inadmissible,  as  having  no  tendency 
to  inform  the  defendant  of  the  probability  that  the  injuries  in  question  would 
occur.* 

5.  No  Injuries  to  Others  under  Conditions  Complained  of.  —  Evidence  that  the 
alleged  negligent  condition  had  not  produced  injuries  to  persons  other  than 
the  plaintiff,  though  in  circumstances  similar  to  those  in  which  the  plaintiff 
was  injured,  has  been  held  to  be  inadmissible  on  behalf  of  the  defendant.3 
Hut  other  cases  hold  that  evidence  that  particular  conditions,  safeguards,  and 
appliances  had  for  a  long  period  proved  adequate  and  sufficient  for  the  pur- 
poses for  which  they  were  intended  is  admissible  to  show  reasonable  care,4 
though,  of  course,  such  evidence  is  by  no  means  conclusive  of  the  question.3 


Connecticut,  —  House  v.  Metcalf,  27  Conn. 
631;  Barber  v.  Manchester,  72  Conn.  675. 

Georgia.  —  Augusta  v.  Hafers,  61  Ga.  48,  34. 
Am.  Rep.  95. 

Illinois.  — Chicago  v.  Powers,  42  111.  169,  89 
Am.  Dec.  418;  Aurora  v.  Brown,  12  111.  App. 
122;  Legg  v.  Bloomington,  40  111.  App.  185. 

Indiana.  —  Delphi  v.  Lowery,  74  Ind.  520,  39 
Am.  Rep.  98;  Toledo,  etc.,  R.  Co.  v.  Milligan, 
2  Ind.  App  578;  Salem  Stone,  etc.,  Co.  v. 
Griffin,  139  Ind.  141. 

Maine.  —  Hill  v.  Portland,  etc.,  R.  Co.,  55 
Me.  439,  92  Am.  Dec.  601;  Crocker  v.  Mc- 
Gregor, 76  Me.  283,  49  Am.  Rep.  61  r. 

Massachusetts.  —  Bernis  v.  Temple,  162  Mass. 
342;  Shea  v.  Glendale  Elastic  Fabrics  Co.,  162 
Mass.  463. 

Minnesota .  —  Phelps  v.  Mankato,  23  Minn. 
276;  Kellv  v.  Southern  Minnesota  R.  Co.,  28 
Minn.  98;  Morse  v  Minneapolis,  etc.,  R.  Co., 
30  Minn.  465;  Kolsti  v.  Minneapolis,  etc.,  R. 
Co.,  32  Minn.  133;  Clapp  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  6,  1  Am.  St.  Rep.  629;  Phelps 
v.  Winona,  etc.,  R.  Co.,  37  Minn.  485,  5  Am. 
St.  Rep.  867;  Burrows  v.  Lake  Crystal,  61 
Minn.  358 

Missouri. — Golden?/. Clinton,  54M0.  App.  100. 

New  Hampshire. —  Darling  f.  Westmoreland, 
52  N.  H.  401,  13  Am.  Rep.  55;  Cook  v.  New 
Durham,  64  N.  H.  419;  Dow  v.  Weare,  68  N. 
H.  345;  Presby  v.  Grand  Trunk  R.  Co.,  66  N. 
H.  615. 

New  York.  —  Quinlan  v.  Utica,  74  N.  Y.  603, 
11  Hun  (N.  Y.)2I7;  Wooley  v.  Grand  St.,  etc., 
R.  Co.,  83  N.  Y.  121;  Auld  v.  Manhattan  L. 
Ins.  Co.,  34  N.  Y.  App.  Div.  491;  Stewart  v. 
Porter  Mfg.  Co..  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
St.  Rep.  220;  Eggleston  v.  Columbia  Turn- 
pike Road,  18  Hun  (N.  Y.)  146;  Burns  v. 
Schenectady,  24  Hun  (N.  Y.)  10;  Johnson  v. 
Manhattan  R.  Co.,  52  Hun  (N.  Y.)  in;  Wolz 
v.  Dry  Dock,  etc.,  R.  Co.,  59  Hun  (N.  Y.)  618, 
13  N.  Y.  Supp.  129. 

North  Carolina.  —  Harrell  v.  Albemarle,  etc., 
R.  Co.,  no  N.  Car.  215;  Blackwell  v.  Lynch- 
burg, etc.,  R.  Co.,  in  N.  Car.  151,  32  Am.  St. 
Rep.  786. 

Pennsylvania.  —  Piollet  v.  Simmers,  106  Pa. 
St.  95.  See  also  Campbell  v.  Frankford,  etc., 
Pass.  R.  Co.,  8  Pa.  Co.  Ct.  415. 

Texas.  —  Texas,  etc.,  R.  Co.  v.  Suggs,  62 
Tex.  323;  Ft.  Worth,  etc.,  R.  Co.  v.  Measles, 
81  Tex.  474;  Ware  v.  Shafer,  (Tex.  Civ.  App. 


1894)  27  S.  W.  Rep.  764;  Belton  v.  Turner, 
(Tex.  Civ.  App.  1894)  27  S.  W.  Rep.  831. 

Vermont.  —  Kent  v.  Lincoln,  32  Yt.  591. 

But  as  Maintaining  a  Doctrine  Contrary  to  that 
Announced  Above,  see  North  Chicago  St.  R. 
Co.  v.  Hudson,  44  111.  App.  60;  Cleveland, 
etc.,  R.  Co.  71.  Wynant,  114  Ind.  525,  5  Am. 
St.  Rep.  644;  Hudson  v.  Chicago,  etc  ,  R.  Co., 
59  Iowa  581,  44  Am.  Rep.  692;  Branch  v.  Lib- 
bey,  78  Me.  321,  57  Am.  Rep.  810;  Bremner 
v.  Newcastle,  83  Me.  415,  23  Am.  St.  Rep.  782; 
Merrill  v.  Bradford,  no  Mass.  505;  Hubbard 
v.  Concord,  35  N.  H.  52,  69  Am.  Dec.  520. 

1.  Wise  v.  Ackerman,  76  Md.  375;  Clapp  v. 
Minneapolis,  etc.,  R.  Co.,  36  Minn.  6,  I  Am. 
St.  Rep.  629;  Sherman  v.  Kortright,  52  Barb. 
(N.  Y.)  267. 

2.  Johnson  v.  Manhattan  R.  Co.,  52  Hun 
(N.  Y.)  in.  And  see  Augusta  v.  Lombard,  93 
Ga.  284;  Barry  v.  Second  Ave.  R.  Co.,  (C.  PI. 
Gen.  T.)  16  N.  Y.  Supp.  qi8;  Sills  v.  Ft. 
Worth,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1894)  28 
S.  W.  Rep.  908. 

3.  T.  &  H.  Pueblo  Bldg.  Co.  v.  Klein,  5 
Colo.  App.  348;  Louisville,  etc,  R,  Co.  v. 
Kemper,  153  Ind.  618;  Branch  v.  Libbey,  78 
Me.  321,  57  Am.  Rep.  810;  Temperance  Hall 
Assoc.  v.  Giles,  33  N.  J.  L.  260;  Bloor  v.  Dela- 
field,  69  Wis.  273. 

4.  Connecticut.  —  Calkins  v.  Hartford,  33 
Conn.  57,  87  Am.  Dec.  194. 

Illinois.  —  Hodges  v.  Bearse,  129  111.  87. 

Kansas.  —  Field  v.  Davis,  27  Kan.  400. 

New  York.  —  Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  1;  Lane  v.  Hancock,  67  Hun  (N. 
Y.)  623;  Favro  v.  Troy,  etc.,  Bridge  Co.,  4  N. 
Y.  App.  Div.  241;  Wood  v.  Third  Ave.  R.  Co., 
(Supm.  Ct.)  13  Misc.  (N.  Y.)  308. 

Canada.  —  Hunt  v.  Wilson,  15  Quebec  Super. 
Ct.  355. 

Similarity  of  Circumstance  and  Condition.  —  But 

it  is  not  competent  for  the  defendant,  in  an 
action  for  personal  injuries  sustained  by  the 
plaintiff  while  employed  in  the  defendant's 
mine,  to  show  that  no  similar  accident  had 
ever  before  happened.  Burgess  v.  Davis  Sul- 
phur Ore  Co.,  165  Mass.  71,  the  court  saying: 
"  There  were  too  many  uncertain  and  unde- 
termined elements  *  *  *  to  make  the 
testimony  valuable  or  proper."  See  also  Jar- 
vis  v.  Brooklyn  El.  R.  Co.,  (Brooklyn  City  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  96,  133  N.  Y.  623. 

5.  Coupland  v.  Hardingham,  3  Campb.  398; 
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6.  Subsequent  Repairs  and  Precautions  —  a.  General  Rule.  —  The  authori- 
ties are  not  in  accord  as  to  the  admissibility  of  evidence  of  repairs  made  or 
precautions  taken  subsequently  to  the  injury  complained  of;1  but  the  general 
rule  is  believed  to  be  that  evidence  of  such  subsequent  repairs  or  precautions 
is  not  admissible  to  show  a  negligent  condition  at  the  time  of  the  injury.3 


Fletcher  v.  Baltimore,  etc.,  R.  Co.,  168  U.  S. 
135;  Lane  v.  Hancock,  67  Hun  (N.  Y.)  623; 
VVaterhouse  v.  Joseph  Schlitz  Brewing  Co.,  12 
S.  Dak.  397. 

It  has  been  declared,  however,  that  it  may 
be  held  as  a  matter  of  law  that  the  defendant 
was  free  from  negligence  where  it  appears 
that  the  construction  complained  of  had  proved 
safe  and  convenient  in  practice  and  that  no 
other  accident  had  ever  happened  because  of 
it,  unless  it  is  made  to  appear  that  the  defect 
is  one  from  which  a  reasonable  man  might 
anticipate  injuries.  Wood  v.  Third  Ave.  R. 
Co.,  (Supm.  Ct.)  13  Misc.  (N.  Y.)  308. 

1.  As  Adverting  to  the  Conflict  of  Authority  on 
the  point  in  question,  see  Columbia,  etc.,  R. 
Co.  v.  Hawthorne,  144  U.  S.  202;  Nalley  v. 
Hartford  Carpet  Co.,  51  Conn.  524,  50  Am. 
Rep.  47. 

2.  Evidence  of  Subsequent  Repairs  or  Precau- 
tions—  England.  —  Hart  v.  Lancashire,  etc., 
R.  Co.,  21  L.  T.  N.  S.  261. 

United  States.  —  Columbia,  etc.,  R.  Co.  v. 
Hawthorne,  144  U.  S.  202;  Isaacs  v.  Southern 
Pac.  Co.,  49  Fed.  Rep.  797;  Atchison,  etc.,  R. 
Co.  v.  Parker,  (C.  C.  A.)  55  Fed.  Rep.  595; 
Barber  Asphalt  Paving  Co.  v.  Odasz,  60  Fed. 
Rep.  71,  20  U.  S.  App.  326;  Southern  Pac.  Co. 
v.  Hall,  (C.  C.  A.)  100  Fed.  Rep.  760. 

California. — Sappenfield  v.  Main  St.,  etc., 
R.  Co.,  91  Cal.  48;  Hager  v.  Southern  Pac. 
Co.,  98  Cal.  309.  Mai  compare  Butcher  i\  Vaca 
Valley,  etc.,  R.  C  >.,  67  Cal.  518. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Morton, 
3  Colo.  App.  155. 

Connecticut.  —  Nalley  v.  Hartford  Carpet 
Co.,  51  Conn.  524,  50  Am.  Rep.  47. 

Idaho.  —  Holt  v.  Spokane,  etc.,  R.  Co., 
(Idaho  1893)  35  Pac.  Rep.  39. 

Illinois.  —  Hodges  v.  Percival,  132  111.  53; 
Cleveland,  etc.,  R.  Co.  v.  Doerr,  41  111.  App. 
530;  Wabash  R.  Co.  v.  Kime,  42  111.  App.  272; 
Streator  v.  Hamilton,  49  111.  App.  449;  Leg- 
gett  v.  Illinois  Cent.  R.  Co.,  72  111.  App.  577. 
And  see  Marder  v.  Leary,  137  111.  319. 

Indiana. — Terre  Haute,  etc.,  R.  Co.  v. 
Clem,  123  Ind.  15,  18  Am.  St.  Rep.  303;  Ken- 
tucky, etc.,  Bridge  Co.  v.  McKinney,  9  Ind. 
App.  213;  Pennsylvania  Co.  v.  Witie,  15  Ind. 
App.  583;  Chicago,  etc.,  R.  Co.  v.  Lee,  17  Ind. 
App.  215. 

Iowa.  —  Cramer  v.  Burlington,  45  iovva  627; 
Hudson  v.  Chicago,  etc.,  R.  Co.,  59  Iowa  581, 
44  Am.  Rep.  692;  Kuhns  v.  Wisconsin,  etc., 
R.  Co.,  76  Iowa  67;  Beard  v.  Guild,  107  Iowa 
476. 

Kansas.  — Consolidated  Kansas  City  Smelt- 
ing, etc.,  Co.  v.  Tinchert,  5  Kan.  App.  130. 

Kentucky.  —  Standard  Oil  Co.  v.  Tierney,  92 
Ky.  367.  3°  Am.  St.  Rep.  595;  Louisville,  etc., 
R.  Co.  v.  Bowen,  (Ky.  1897)  39  S.  W.  Rep.  31. 

Maryland.  —  Washington,  etc.,  Turnpike 
Co.  v.  Case,  80  Md.  36. 

Massachusetts.  —  Shinners  v.  Merrimack 
River  Locks,  etc.,  154  Mass.  168,  26  Am.  St. 
Rep.  226;  McGueity  v.  Hale,  161  Mass.  51; 
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Dacey  v.  New  York,  etc.,  R.  Co.,  168  Mass. 
479.  And  see  Spooner  v.  Freetown,  139  Mass. 
235- 

Michigan.  —  Lombar  v.  East  Tawas,  86 
Mich.  14;  Langworthy  v.  Green  Tp.,  88  Mich. 
207;  Polzen  v.  Morse,  91  Mich.  208;  Thomp- 
son v.  Toledo,  etc..  R.  Co.,  91  Mich.  255. 

Minnesota. —  In  Minnesota  the  earlier  rule 
favored  the  admission  of  evidence  of  subse- 
quent repairs  or  precautions  as  tending  to 
show  negligence  in  the  act  or  omission  com- 
plained of.  O'Leary  v.  Mankato,  21  Minn. 
65;  Phelps  v.  Mankato,  23  Minn.  276;  Kelly 
v.  Southern  Minnesota  R.  Co.,  28  Minn.  98. 
But  in  Morse  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  465,  this  view  seems  to  have  been  de- 
parted from,  on  the  broad  ground  that  such 
subsequent  acts  afford  no  legitimate  basis  for 
inferring  or  presuming  a  previous  neglect  of 
duty;  and  this  case  has  been  followed  in  Day 
v.  H.  C.  Akeley  Lumber  Co.,  54  Minn.  522; 
Hammargren  v.  St.  Paul,  67  Minn.  6;  and 
Fonda  v.  St.  Paul  City  R.  Co.,  71  Minn.  438, 
70  Am.  St.  Rep.  341. 

Missouri.  —  Ely  v.  St.  Louis,  etc.,  R.  Co.,  77 
Mo.  34;  Mahaney  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  191. 

New  Hampshire.  —  Aldrich  v.  Concord,  etc., 
R.  Co.,  67  N.  H.  250. 

New  York.  —  Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  1 ;  Baird  v.  Daly,  68  N.  Y.  547; 
Wooley  v.  Grand  St.,  etc.,  R.  Co..  S3  N.  Y. 
I2i,  Corcoran  v.  Peekskill,  108  N.  Y.  151; 
Clapper  v.  Waterford,  131  N.  Y.  382;  Marko- 
witz  v.  Dry  Dock,  etc.,  R.  Co.,  (C.  PI.  Gen.  T.) 
12  Misc.  (N.  Y.)  412;  Delaney  v.  Hilton,  50  N. 
Y.  Super.  Ct.  341;  Schuhle  v.  Cunningham,  14 
Daly  (N.  Y.)  404;  Salter  v.  Delaware,  etc.. 
Canal  Co.,  3  Hun  (N.  Y.)  338;  King  v.  New 
York  Cent.,  etc.,  R.  Co.,  4  Hun  (N.  Y.)  776; 
Westfall  v.  Erie  R.  Co.,  5  Hun  (N.  Y.)  75; 
Payne  v.  Troy,  etc.,  R.  Co.,  9  Hun  (N.  Y.) 
526;  Henkel  v.  Murr,  31  Hun  (N.  Y.)  28.  And 
see  Dale  v.  Delaware,  etc.,  R.  Co.,  73  N.  Y. 
468;  McArdle  v.  Smith,  (N.  Y.  City  Ct.  Gen. 
T.)  1  Misc.  (N.  Y.)  3. 

Ohio.  —  Cleveland  Provision  Co.  v.  Limmer- 
maier,  4  Ohio  Cir.  Dec.  240,  8  Ohio  Cir.  Ct. 
701. 

Oregon. — Skottowe  v.  Oregon  Short  Line, 
etc.,  R.  Co.,  22  Oregon  430. 

Pennsylvania.  —  Derk  v.  Northern  Cent.  R. 
Co.,  164  Pa.  St.  243. 

South  Carolina.  —  See  Farley  v.  Charleston 
Basket,  etc.,  Co.,  51  S.  Car.  222. 

Texas.  —  Missouri  Pac.  R.  Co.  v.  Hennes- 
sey, 75  Tex.  155;  Fordyce  v.  Withers,  1  Tex. 
Civ.  App.  540;  Galveston,  etc.,  R.  Co.  *. 
Briggs,  4  Tex.  Civ.  App.  515;  Gulf,  etc.,  R. 
Co.  v.  Haskell,  4  Tex.  Civ.  App.  550;  St. 
Louis,  etc.,  R.  Co.  v.  Jones,  (Tex.  1890)  14  S. 
W.  Rep.  309;  Texas  Trunk  R.  Co.  v.  Ayres, 
83  Tex.  268;  Fordyce  v.  Chancey,  2  Tex.  Civ. 
App.  24;  Missouri,  etc.,  R.  Co.  v.  Wylie, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  85;  San 
Antonia,  etc.,  R.  Co.  u.  Lynch,  8  Tex.  Civ. 
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iVY:  GLI G hNCE.     Subsequent  Repairs  and  Precautions. 


A  contrary  rule,  it  has  been  said,  puts  an  unfair  interpretation  upon  human 
conduct,  virtually  holds  out  an  inducement  for  continued  negligence,  and 
would  deter  a  prudent  prison  from  making  repairs,  even  though  the  liability 
that  such  an  accident  would  happen  might  have  been  shown  only  by  the  actual' 
occurrence  in  question.1  Such  evidence  is  inadmissible,  because  the  question 
of  negligence  is  to  be  determined  by  what  was  or  should  have  been  known  or 
apprehended  before  and  at  the  time  of  the  accident,  and  not  by  circumstances 
subsequent  thereto.2 

Subsequent  Discharge  of  Servant.  —  It  has  been  held  that  evidence  of  the  discharge 
of  a  servant  or  employee  directly  after  an  accident  alleged  to  be  due  to  his 
negligence  is  not  admissible  to  show  such  fact.3 

b.  Qualifications. — Although  the  general  rule  is  as  stated  above,  yet 
evidence  of  subsequent  changes,  though  it  may  be  in  the  way  of  repairs  or 
additional  precautions,  is  admissible  when  fairly  tending  to  show  the  actual 
conditions  existing  at  the  time  of  the  injuries.4  And  where  the  defendant 
has  testified  that  a  particular  precaution  was  not  adopted  for  a  reason  stated, 
evidence  to  show  that  the  precaution  was  adopted  after  the  injury  to  the 
plaintiff,  and  that  the  reason  given  did  not  apply,  is  admissible.5 


App.  513.  And  see  Missouri,  etc.,  R.  Co.  v. 
St.  Clair,  31  Tex.  Civ.  App.  345. 

Washington, — Carter  v.  Seattle,  21  Wash. 
585. 

Wisconsin  — Lang  v.  Sanger,  76  Wis.  71; 
Anderson  v.  Chicago,  elc,  R.  Co.,  87  Wis.  195; 
Jennings  j.  Albion,  go  Wis.  22;  Green  v.  Ash- 
land Water  Co.,  101  Wis.  258. 

Illustration.  —  Where  the  alleged  negligence 
consisted  of  failure  to  provide  certain  safe- 
guards al  a  point  of  danger,  evidence  that  such 
guards  were  placed  there  after  the  accident  is 
inadmissible.  Nalley  v.  Hartford  Carpet  Co., 
51  Conn.  524,  50  Am.  Rep.  47. 

1.  Louisville,  etc.,  R.  Co.  v.  Malone,  109 
Ala.  509;  Morse  v.  Minneapolis,  etc.,  R.  Co., 
30  Minn.  465. 

"  People  do  not  furnish  evidence  against 
themselves  simply  by  adopting  a  new  plan  in 
order  to  prevent  the  recurrence  of  an  acci- 
dent." Hart  v.  Lancashire,  etc.,  R.  Co.,  21 
L.  T.  N.  5.  261,  quoted  in  Columbia,  etc.,  R. 
Co.  v.  Hawthorne,  144  U.  S.  202. 

2.  Columbia,  etc.,  R.  Co.  v.  Hawthorne,  144 
U.  S.  202;  Dougan  v.  Ch^mplain  Transp.  Co., 
56  N.  Y.  1;  Baird  v.  Daly,  68  N.  Y.  551;  Salter 
v.  Delaware,  etc.,  Canal  Co.,  3  Hun  (N.  Y.) 
338;  King  v.  New  York  Cent.,  etc.,  R.  Co.,  4 
Hun  (N.  Y.)  776.  See  also  Sewell  v.  Cohoes, 
11  Hun  (N.  Y.)  630;  Morrell  v.  Peck,  24  Hun 
(M.  Y.)  37.  And  see  Cramer  v.  Burlington,  45 
Iowa  627;  Couch  v.  Watson  Ccal  Co.,  46  Iowa 
17;  Hudson  v.  Chicago,  etc.,  R.  Co.,  59  Iowa 
581,  44  Am.  Rep.  692. 

3.  Couch  v.  Watson  Coal  Co.,  46  Iowa  17; 
Aldrich  v.  Concord,  etc.,  R.  Co.,  67  N.  H.  250, 
overruling  on  this  point  Martin  v.  Towle,  59 
N.  H.  31;  Southern  Pac.  R.  Co.  v.  Markey, 
(Tex.  1892)  -9  S.  W.  Rep.  392. 

But  for  a  case  in  which  such  evidence  seems 
to  have  been  received,  see  Hammond,  etc., 
R.  Co.  v.  Spyzchalski,  17  Ind.  App.  7. 

4.  Showing  Actual  Conditions  at  Time  of  Injury 
—  Alabama.  —  Louisville,  etc.,  R.  Co.  v.  Ma- 
lone, 109  Ala.  509. 

Colorado.  —  Colorado  Mortg.,  etc.,  Co.  v. 
Rees,  21  Colo.  435. 

Illinois.  —  Marder  v.  Leary,  35  111.  App.  420, 
affirmed  137  111.  319. 


Indiana.  —  Pennsylvania  Co.  v.  Witte,  15 
Ind.  App.  583. 

Iowa.  —  Kuhns  v.  Wisconsin,  etc.,  R.  Co., 
76  Iowa  67. 

New  York.  —  Stone  v.  Poland,  81  Hun  (N. 
Y.)  132;  Stouter  v.  Manhattan  R.  Co.,  127  N. 
Y.  661. 

Remedy  for  Defects  —  Explanation  of  Photo- 
graph.—  It  has  been  held  that  evidence  of  a 
change  of  the  roadbed  subsequent  to  the  acci- 
dent is  admissible  to  show  the  possibility  of 
remedy  for  a  particular  defect  in  construction 
and  to  explain  a  photograph  of  the  place 
where  the  accident  occurred,  taken  after  the 
accident  and  offered  in  evidence.  St.  Louis, 
etc.,  R.  Co.  v.  Johnston,  78  Tex.  536. 

Rebuttal  —  Cross-examination,  etc.  —  It  has 
been  held  that  evidence  of  subsequent  repairs 
is  admissible  in  rebuttal  of  the  defendant's 
testimony  that  no  changes  had  been  made 
since  the  happening  of  the  accident.  Fordyce 
v.  Moore,  (Tex.  Civ.  App.  1893)  22  S.  W.  Rep. 
235.  Likewise,  in  an  action  against  a  railroad 
company  for  injuries  received  in  a  wreck,  in 
rebuttal  of  the  defendant's  evidence  that  the 
track  was  in  good  condition  at  the  time  of  the 
wreck,  and  was  used  thereafter  without  repair. 
Fordyce  v.  Withers,  1  Tex.  Civ.  App.  540. 
But  to  the  effect  that  evidence  that  the  defend- 
ant made  repairs  after  the  accident  is  inadmis- 
sible, even  in  rebuttal  of  the  defendant's 
testimony  that  the  repairs  were  made  before 
the  accident,  see  Lang  v.  Sanger,  76  Wis.  71. 

It  has  been  held,  however,  that  evidence  of 
subsequent  repairs  made  soon  after  the  in- 
juries complained  of  is  admissible  on  cross- 
examination,  where  the  witness  had  testified  to 
the  proper  condition  of  the  machinery  at  the 
time  of  the  injuries,  to  explain  why,  if  this 
fact  were  true,  repairs  were  made  soon  there- 
after. Bevier  v.  Delaware,  etc.,  Canal  Co.,  13 
Hun  (N.  Y.)  254. 

But  if  Nothing  Can  Be  Shown  Except  the  Mere 
Fact  of  Repairing,  such  circumstance  should 
not  be  considered  by  the  jury  on  the  question 
of  negligence.  Louisville,  etc.,  R.  Co.  v.  Ma- 
lone, 109  Ala.  509;  Polzen  v.  Morse,  91  Mich.  208. 

5.  Cincinnati,  etc.,  R.  Co.  v.  Van  Home,  69 
Fed.  Rep.  139,  37  U.  S.  App.  262. 
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c.  Jurisdiction  over  Premises  —  Duty  to  Repair. —  Evidence  of 
subsequent  repairs  or  precautions  is  admissible  to  show  the  defendant's 
ownership  of  or  jurisdiction  over  the  premises  or  thing  in  question  and  his 
dutv  to  repair  or  maintain  in  a  reasonably  safe  condition.1 

d.  Doctrine  Contrary  to  General  Rule.  —  In  some  cases  it  is  held 
that  evidence  of  repairs,  alterations,  or  precautions  made  or  adopted  subse- 
quently to  the  injuries  complained  of  may  be  considered  on  the  question  of 
a  negligent  or  improper  condition  existing  prior  to  and  at  the  time  of  the 
accident.2 

7.  Character  and  Reputation.  —  Evidence  of  the  character  and  reputation 
of  the  defendant  for  care,  competency,  and  skill,  or  the  reverse,  is  as  a  rule 
inadmissible  in  actions  for  negligence.3  But  in  an  action  against  a  master  for 
the  alleged  negligence  of  his  servant,  if  the  negligence  of  the  master  in 
employing  or  retaining  an  incompetent  or  habitually  careless  servant  is  in 
issue,  evidence  of  the  latter's  reputation  for  the  requisite  characteristics,  or 
the  lack  of  them,  is  admissible.4 


1.  Readman  v.  Conway,  126  Mass.  374; 
Alberts  v.  Vernon,  96  Mich.  549;  Bowles  v. 
Kansas  City,  51  Mo.  App  416;  Woods  v.  Mis- 
souri, etc.,  R.  Co.  51  Mo.  App.  500;  Sewell 
v.  Cohoes,  75  N.  Y.  45,  11  Hun  (N.  Y.)  626; 
Morrill  v.  Peck,  88  N.  Y.  399;  Skottowe  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  22  Oregon  430. 

To  Show  Funds  in  Hand.  —  Evidence  of  re- 
pairs made  on  the  day  after  an  accident,  by 
the  commissioner  of  highways,  remedying  the 
defect  complained  of,  is  admissible  to  show 
funds  in  hand  for  the  purpose,  but  not  on  the 
general  question  of  negligence.  Morrell  v. 
Peck,  88  N.  Y.  399. 

2.  Cases  Holding  Evidence  of  Subsequent  Repairs 
Admissible  —  United  States.  — Osborne  v.  De- 
troil,  32  Fed.  Rep.  36,  reversed  on  other  grounds 
135  U.  S.  492. 

Kansas. — St.  Joseph,  etc.,  R.  Co.  v.  Chase, 
11  Kan.  47.  See  also  St.  Louis,  etc.,  R.  Co. 
v.  Weaver,  35  Kan.  412,  57  Am.  Rep.  176. 

Michigan.  —  Alpern  v.  Churchill,  53  Mich. 
607. 

Pennsylvania.  —  Pennsylvania  R.  Co.  v. 
Henderson,  51  Pa.  St.  315;  West  Chester,  etc., 
R.  Co.  v.  McElwee,  67  Pa.  St.  311;  McKee  v. 
Bidwell,  74  Pa.  St.  218;  Link  v.  Philadelphia, 
etc.,  R.  Co.,  165  Pa.  St.  75.  36  W.  N.  C.  (Pa.) 
21;  Ledetman  v.  Pennsylvania  R.  Co.,  165  Pa. 
St.  118,  44  Am.  St.  Rep.  644,  35  W.  N.  C. 
(Pa.)  502.  But  see  Fisher  v.  Paxson,  182  Pa. 
St.  457,  41  W.  N.  C.  (Pa.)  310. 

Utah. — Jenkins  v.  Hooper  Irrigation  Co., 
13  Utah  100. 

Canada. — See  Canada  Allantic  R.  Co.  v. 
Moxley,  15  Can.  Sup.  Ct.  145. 

Repairs  as  Evidence  of  Need  Therefor.  —  That 
evidence  of  repairs  made  since  the  accident  is 
admissible  to  show  a  prior  need  therefor,  see 
Brennan  v.  Lachat,  14  Daly  (N.  Y.)  197.  See 
also,  as  containing  a  similar  intimation,  Dale 
v.  Delaware,  etc.,  R.  Co.,  73  N.  Y.  471. 

Not  Federal  Question.  —  The  admissibility  of 
evidence  of  subsequent  repairs  and  precau- 
tions to  show  antecedent  negligence  is  not,  it 
has  been  held,  a  federal  question,  and  the 
judgment  of  the  United  States  Supreme  Court 
is  not  conclusive  on  the  state  courts.  Aldrich 
v.  Concord,  etc.,  R.  Co.,  67  N.  H.  250. 

3.  Evidence  of  Character  or  Reputation  —  Cali- 
fornia. —  Towle  v.  Pacific  Imp.  Co.,  98  Cal. 
342. 


Georgia.  —  Central  R.,  etc.,  Co.  v.  Roach,  64 
Ga.  635;  East  Tennessee,  etc.,  R.  Co.  v.  Kane, 
92  Ga.  187. 

Illinois.  —  Fitzpatrick  v.  Bloomington  City 
R.  Co.,  73  111.  App.  516. 

Iowa.  —  Hall  v.  Rankin,  87  Iowa  261 ;  Adams 
v.  Chicago,  etc.,  R.  Co.,  93  Iowa  565. 

Kansas. — Junction  City  v.  Blades,  1  Kan. 
App.  85. 

Maine.  —  Dunham  v.  Rackliff,  71  Me.  345. 
Massachusetts.  —  Tenney  v.  Tuttle,  1  Allen 
(Mass.)  185;  Carr  v.  West  End  St.  R.  Co  ,  163 
Mass.  360. 

Michigan.  —  Boick  v.  Bissell,  80  Mich.  260. 
Minnesota.  —  Jagger   v.  National  German- 
American  Bank,  53  Minn.  386. 

New  York.  —  O'Neil  v.  Dry  Dock,  etc.,  R. 
Co.,  59  N.  Y.  Super.  Ct.  123;  Woosler  v. 
Broadway,  etc.,  R.  Co.,  72  Hun  (N.  Y.)  197; 
Berg  v.  Parsons,  84  Hun  (N.  Y.)  60;  Jacobs  v. 
Duke,  1  E.  D.  Smith  (N.  Y.)  271. 

Wisconsin.  —  Oberndorfer  v.  Pabst,  100  Wis. 
505. 

"  When  the  Precise  Act  or  Omission  of  a  Defend- 
ant Is  Proved,  the  question  whether  it  is  action- 
able negligence  is  to  be  decided  by  the  char- 
acter of  that  act  or  omission,  and  not  by  the 
character  for  care  and  caution  that  the  defend- 
ant may  sustain."  Tenney  v.  Tuttle,  1  Allen 
(Mass.)  185.  And  see  Gahagan  v.  Boston, 
etc.,  R.  Co.,  1  Allen  (Mass.)  187,  79  Am.  Dec. 
724.  But  compare  Adams  v.  Carlisle,  21  Pick. 
(Mass.)  146,  criticised,  however,  in  McDonald  v. 
Savoy,  110  Mass.  50. 

4.  United  States.  —  See  Peck  v.  Neil,  3  Mc- 
Lean (U.  S.)  24. 

Colorado.  —  Sanderson  v.  Frazier,  8  Colo.  79, 
54  Am.  Rep.  544. 

Illinois.  —  Galena,  etc.,  R.  Co.  v.  Yarwood, 
17  111.  509,  65  Am.  Dec.  682;  Illinois  Cent.  R. 
Co.  v.  Reedy,  17  111.  580;  Maxwell  v.  Durkin, 
185  111.  546. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Ruby, 
38  Ind.  294,  10  Am.  Rep.  Ill;  Lake  Shore, 
etc.,  R.  Co.  v.  Stupak,  123  Ind.  210;  Wabash 
R.  Co.  v.  Kelley,  153  Ind.  119. 

loiva.  —  Peterson  v  Adamson,  67  Iowa  739. 
Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Col- 
lins, 2  Duv.  (Ky.)  114,  87  Am.  Dec.  486. 
Maine.  —  Dunham  v.  Rackliff,  71  Me.  345. 
Maryland. — See  Baltimore  Elevator  Co.  v. 
Neal,  65  Md.  438. 
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8.  Usage  and  Custom.  —  It  is  well  settled  that  usage  or  custom  cannot 
excuse  negligence;1  or,  in  other  words,  though  the  defendant's  act  or  omis- 
sion w.is  customary,  or  was  performed  in  a  usual  or  customary  manner,  it 
may  yet  be  deemed  negligent  if  not  up  to  the  standard  of  reasonable  care.2 
N  A  a  1<  \\  cases,  indeed,  hold  that  evidence  of  usage  or  custom  is  inadmissible 
on  the  question  of  negligence.3  Hut  where,  as  in  many  cases,  the  question 
distinctly  presented  to  the  jury  on  the  issue  of  negligence  is  what  conse- 
quences  the  defendant  should  have  contemplated  as  a  result  of  his  act  or 
omission,  evidence  of  usages  or  customs  in  the  particular  business  in  which 
the  defendant  is  engaged  is  frequently  received.4  If,  on  the  one  hand,  the 
defendant's  act  or  omission  was  pursuant  to  a  known  custom  or  usage  long 
observed  by  persons  engaged  in  the  particular  business  without  injurious 
results,  it  is  proper  to  consider  this  circumstance  in  determining  what  the 
defendant  should  have  foreseen.5  On  the  other  hand,  if  the  alleged  negligence 
of  the  defendant  consists  in  an  omission  to  observe  or  adopt  a  particular  pie- 
caution  prescribed  by  custom  or  usage,  the  fact  of  the  existence  of  such  a 


Massachusetts. — Gahagan  v.  Boston,  etc., 
R.  Co.,  i  Allen  (Mass.)  187,  79  Am.  Dec.  724; 
Oilman  v.  Eastern  R.  Co.,  13  Allen  (Mass.) 
433,  90  Am.  Dec.  2ro. 

Minnesota.  —  Day  v.  H.  C.  Akeley  Lumber 
Co..  54  Minn.  522. 

Mississippi.  —  Vicksburg,  etc.,  R.  Co.  v. 
Patton,  31  Miss.  156,  66  Am.  Dec.  552. 

Ne-w  York.  —  Berg  v.  Parsons,  go  Hun  (N. 
Y.)  267;  Jacobs  v.  Duke,  I  E.  D.  Smith  (N.  Y.) 
271. 

Pennsylvania.  — Hays  v.  Millar,  77  Pa.  St. 
238,  18  Am.  Rep.  445. 

Texas.  —  Western  Union  Tel.  Co.  v.  Hearne, 
7  Ter..  Civ.  App.  67. 

Vermont.  —  Quimby  v.  Vermont  Cent.  R. 
Co.,  23  Vt.  387. 

That  Evidence  of  Specific  Acts  of  Negligence  is 
incompetent  for  such  purpose,  see  Kennedy  v. 
Spring,  160  Mass.  203;  Connors  v.  Morton, 
160  Mass.  333. 

1.  Usage  and  Custom  —  United  States.  — 
Fletcher  v.  Baltimore,  etc.,  R.  Co.,  168  U.  S, 
135. 

Alabama.  —  Kansas  City,  etc.,  R.  Co.  v. 
Burton,  97  Ala.  240;  George  v.  Mobile,  etc., 
R.  Co.,  109  Ala.  245. 

Illinois.  —  Wright  v.  Hildreth,  69  111.  App. 

588. 

Maine.  —  Hill  v.  Portland,  etc.,  R.  Co.,  55 
Me.  438,  92  Am.  Dec.  601. 

Massachusetts.  —  Hinckley  v.  Barnstable,  109 
Mass.  126. 

Minnesota  —  Larson  v.  Ring,  43  Minn.  88. 

New  Hampshire.  —  Sewall's  Falls  Bridge 
Co.  v.  Fisk,  23  N.  H.  171. 

New  York. — Cleveland  v.  New  Jersey 
Steamboat  Co.,  5  Hun  (N.  Y.)  523. 

Oregon.  —  Willis  v.  Lance,  28  Oregon  371. 

South  Carolina.  —  Bridger  v.  Asheville,  etc., 
R.  Co.,  25  S  Car.  24. 

Tennessee.  —  Lawrence  v.  Hudson,  12  Heisk. 
(Tenn.)  671. 

A  Custom  of  Carrying  Torchlights  on  Steamboats 
at  Night  will  not  affect  the  liability  of  the  own- 
ers for  a  loss  by  fire  caused  by  the  negligent 
use  of  such  lights.  Hibler  v.  McCartney,  31 
Ala.  501. 

2.  Wherry  v.  Duluth,  etc.,  R.  Co.,  64  Minn. 
415;  Strong  v.  Pickering  Hardware  Co.,  6 
Ohio  Cir.  Dec.  212,  9  Ohio  Cir.  Ct.  249. 


The  Test  of  Negligence,  it  has  been  held,  may 
be  in  the  ordinary  usages  of  business,  yet  this 
rule  is  not  applicable  where  such  usages  do 
not  conform  to  the  requirements  of  ordinary 
care.    Beck  v.  Hood,  185  Pa.  St.  32. 

3.  Illinois.  —  Chicago  City  R.  Co.  v.  Taylor, 
170  111.  49;  Calumet  Gas  Co.  v.  Creuiz,  80  111. 
App.  96. 

Maine.  —  Pulsifer  v.  Berry,  87  Me.  405. 
Maryland.  —  Duvall  v.  Baltimore,  etc.,  R. 
Co.,  73  Md.  516. 

Michigan.  —  McNally  v  Colvvell,  gi  Mich. 
527,  30  Am.  St.  Rep.  494;  Cowley  v.  Colvvell, 
91  Mich.  537. 

Minnesota.  —  Larson  v.  Ring,  43  Minn. 
88. 

New  York.  —  Gardner  v.  Friederich,  25  N.  Y. 
App.  Div.  521. 

Ohio.  — Grant  v.  Pittsburgh,  etc.,  R.  Co.,  6 
Ohio  Cir.  Dec.  516,  10  Ohio  Cir.  Ct.  362. 

Texas.  —  O'Connor  v.  Andrews,  81  Tex.  28; 
O'Connor  v.  Curtis,  (Tex.  1892)  18  S.  W.  Rep. 
953.  And  see  Norwood  v.  Alamo  F.  Ins.  Co., 
13  Tex.  Civ.  App.  475. 

Utah. — Jenkins  v.  Hooper  Iriigation  Co., 
13  Utah  100. 

Washington.  —  Ilwaco  R.,  etc.,  Co.  v.  Hed- 
rick,  1  Wash.  446. 

Wisconsin.  —  Simonds  v.  Baraboo,  93  Wis. 
40,  57  Am.  St.  Rep.  895. 

Custom  as  Imposing  Duty.  —  The  mere  fact 
that  a  certain  act  was  usually  performed  by 
the  servants  of  the  defendants  is  not  evidence 
of  any  contractual  duty  to  perform  it  and 
does  '  not  impose  liability  for  nonperform- 
ance. Loader  v.  London  Docks,  65  L.  T.  N. 
S.  674. 

4,  Defendant's  Previous  Employment  of  Precau- 
tion.—  On  the  question  of  negligence  in  fail- 
ing to  adopt  a  specific  precaution,  it  has  been 
held  thai  evidence  that  the  defendant  had  pre- 
viously employed  such  precaution  is  admissi- 
ble. Stewart  v.  Chester,  etc..  Road  Co.,  3  Pa. 
Super.  Ct.  86. 

6.  Standard  Oil  Co.  v.  Tierney,  92  Ky.  367, 
36  Am.  Si.  Rep.  595;  East  Tennessee  Tele- 
phone Co.  v.  Simm,  99  Ky.  404;  Day  v.  H.  C. 
Akeley  Lumber  Co.,  54  Minn.  522;  Ft.  Worth, 
etc.,  R.  Co.  v.  Thompson,  2  Tex.  Civ.  App. 
170;  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791. 
And  see  Boick  v.  Bissell,  80  Mich.  260. 
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custom  or  usage  may  for  the  same  purpose  properly  be  considered  by  the 
jury.1 


NEGOTIABILITY.  —  See  Negotiable  Instruments,/^. 
NEGOTIABLE.  —  See  Negotiable  Instruments, 

NEGOTIABLE  INSTRUMENTS.  (See  also  the  cross-references  throughout 
the  notes.)  —  A  negotiable  instrument  is  a  written  promise  or  request  for  the 
payment  of  a  certain  sum  of  money  to  order  or  bearer.3  The  term  "  negotia- 
ble "  is  frequently  used  in  a  broad  sense  to  describe  any  written  security  which 
may  be  transferred  by  indorsement  and  delivery,  or  by  delivery  only,  so  as  to 
vest  in  the  indorsee  the  legal  title,  and  thus  enable  him  to  maintain  in  his 
own  name  an  action  thereon.3 


1.  Alabama.  —  Maxwell  v.  Eason,  I  Stew. 
(Ala  )  514. 

Kentucky.  —  Berberich  v.  Louisville  Bridge 
Co.,  (Ky.  1898)  46  S.  W.  Rep.  691. 

Minnesota.  —  See  Tvedt  v.  Wheeler,  70  Minn. 
161. 

New  Jersey.  — T.  A.  Gillespie  Co.  v.  dim- 
ming, 62  N.  J.  L.  370. 

New  York.  — Jarvis  v.  Brooklyn  El.  R.  Co., 
(Brooklyn  City  Ct.  Gen.  T.)  16  N.  Y.  Supp.  96, 
133  N.  Y.  623;  Rich  v.  Pelham  Hod  Elevating 
Co.,  23  N.  Y.  App.  Div.  246. 

Canada.  —  Brown  v.  Leclerc,  22  Can.  Sup. 
Ct.  53,  1  Quebec  Q.  B.  234. 

Evidence  of  Proper  Manner  of  Performance.  — 
Where  negligence  is  charged  in  connection 
with  the  doing  of  a  particular  thing,  evidence 
of  the  proper  manner  of  its  performance  is  ad- 
missible as  illustrating  the  negligence  in  ques- 
tion. Cleveland,  etc.,  R.  Co.  v.  Hall,  70  111. 
App.  429- 

2.  Negotiable  Instrument  —  Definition.  —  Out- 
calt  v.  Collier,  8  Ok'a.  473. 

In  Civ.  Code  Cal.,  §  3087,  a  negotiable  in- 
strument is  defined  to  be  "  a  written  promise 
or  request  for  the  payment  of  a  certain  sum 
of  money  to  order  or  bearer  in  conformity  to 
the  provisions  of  this  article."  By  Civ.  Code 
Cal.,  £  3095,  there  are  six  classes  of  negotiable 
instruments,  namely,  (1)  bills  of  exchange; 
(2)  promissory  notes;  (3)  banknotes ;  (4)  checks; 
(5)  bonds;  (6)  certificates  of  deposit.  Barstow 
v.  Savage  Min.  Co.,  64  Cal.  391.  See  also 
Kendall  v.  Parker,  103  Cal.  324. 

The  Civ.  Code  Mont.  1895,  3991,  3999,  is 
in  the  same  words.  And  see  Stadler  v.  Helena 
First  Nat.  Bank,  22  Mont.  201. 

According  to  the  Negotiable  Instrument  Law 
which  has  been  widely  enacted  in  the  United 
States,  "an  instrument  to  be  negotiable  must 
conform  to  the  following  requirements:  (1)  It 
must  be  in  writing  and  signed  by  the  maker 
or  drawer;  (2)  must  contain  an  unconditional 
promise  or  order  to  pay  a  sum  certain  in 
money;  (3)  must  be  payable  on  demand,  or  at 
a  fixed  or  determinable  future  time;  (4)  must 
be  payable  to  order  or  to  bearer;  and,  (5)  where 
the  instrument  is  addressed  to  a  drawee,  he 
must  be  named  or  otherwise  indicated  therein 
with  reasonable  certainty."  Neg.  Inst.  Act, 
§  1.  These  requirements  are  treated  in  detail 
in  the  title  Bills  of  EXCHANGE  and  Promissory 
Notes,  vol.  4,  p.  65  et  seq. 

3.  Broad  Sense.  —  Shakespear  v.  Smith,  77 
Cal.  641;  Walker  v.  Ocean  Bank,  19  Ind.  250. 
See  also  Shaw  v.  North  Pennsylvania  R.  Co., 
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101  U.  S.  557;  Vietor  v.  Johnson,  (Pa.  1892)  24 
All.  Rep.  173,  less  fully  reported  148  Pa.  St. 
583;  U.  S.  v.  Fay,  9  Port.  (Ala.)  469;  and  the 
title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  77. 

The  Term  Presupposes  Existence  of  Valid  In- 
strument.—  Veeder  v.  Lima,  19  Wis.  299.  See 
also  New  York  L.  Ins.,  etc.,  Co.  v.  Beebe,  7 
N.  Y.  364. 

Negotiable  Words  —  Order  or  Bearer  —  Assigns. 

—  See  the  title  Bills  of  Exchange  and  PROM- 
ISSORY Notes,  vol.  4,  p.  133.  See  also  Lyon  v. 
Summers,  7  Conn.  399;  Sinclair  v.  Johnson, 
85  Ind.  527;  Parker  v.  Riddle,  11  Ohio  102; 
Hackney  v.  Jones,  3  Humph.  (Tenn.)  612. 

Same  —  Express  Words.  —  A  Georgia  sialute 
provided  that  a  bona  Jide  holder  of  negotiable 
instruments  who  received  the  same  before 
due  and  without  notice  of  any  defect  or  defense 
should  be  protected  against  certain  defenses. 
In  construing  this  statute  the  court  said: 
"The  teim  negotiable  instrument,  as  here 
used,  means  such  instrument  as  contains  upon 
its  face  negotiable  words,  and  applies  only  to 
paper  which  the  parlies  render  negotiable  as  a 
part  of  their  express  contract."  Rvals  v. 
Johnson  County  Sav.  Bank,  106  Ga.  528. 

Same —  "Payable  to  Order  '  Synonymous  with 
"Payable  and  Negotiable." — McCormack  v. 
Clarkson,  7  Bush  (Ky.)  519. 

Seal. —  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  123,  250.  See 
also  Glvnn  v.  Baker,  13  East  509,  Aggs  v. 
Nicholson,  1  H.  &  N.  165;  Hotchkiss  v.  Na- 
tional Banks,  21  Wall.  (U.  S.)  354;  Lehman  v. 
Tallassee  Mfg.  Co  ,  64  Ala.  567;  Morris  Canal, 
etc.,  Co.  v.  Fisher,  g  N.  J.  Eq.  699;  Colson  v. 
Arnot,  57  N.  Y.  253;  Evertson  v.  National  Bank, 
66  N.  Y.  14;  Carr  v.  Le  Fevre,  27  Pa.  St.  413. 

Same  —  Negotiable  and  Payable  Distinguished. 
■ — "  There  is  no  necessary  connec tion  between 
the  bank  where  a  note  is  made  negotiable  and 
the  place  where  it  is  made  payable;  they  are 
very  different  operations."  Barrett  v.  Wills, 
4  Leigh  (Va.)  116. 

Same  —  Negotiable  Without  Offset.  —  A  note 
was  made  negotiable  without  offset  at  a  certain 
bank.  It  was  contended  that  the  words  in  the 
note  "  negotiable  without  offset  "  were  a  con- 
tract to  pay  without  offset,  and  that  all  evi- 
dence to  support  an  offset  was  improperly 
admitted.  The  court  said  :  "  We  do  not  think 
that  the  note  has  such  a  legal  significance. 
The  provision  has  not  reference  to  the  original 
parties  to  the  note,  but  to  parties  to  whom  it 
may  be  negotiated.  The  provision  only  pur- 
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NEGOTIATE,  NEGOTIATION,  ETC. 


Definition. 


NEGOTIATE  NEGOTIATION,  ETC.  (Sec  also  NEGOTIABLE  INSTRU- 
MENTS, ante,  and  the  references  there  given.)  —  To  negotiate  means  to 
transfei  ;  to  sell ;  to  pass;  to  procure  by  mutual  intercourse  and  agreement 
with  another;  to  arrange  for ;  to  settle  by  dealings  and  management.*  Nego- 


ports  to  fix  terms  of  negotiation."  Aultman, 
eic,  Co.  v.  Shelton,  go  Iowa  2gi. 

Conflict  of  Laws.  —  In  Odell  v.  Gray,  15  Mo. 
337.  55  Am.  Dec.  147,  it  was  held  that  a  note 
made  in  New  York,  which  upon  its  face  was 
payable  in  Missouri,  was  negotiable. 

Indorsement.  —  In  Robinson  v.  Wilkinson,  38 
Mich.  301,  it  was  held  that  the  term  negotiable 
included  notes  drawn  to  order  and  not  in- 
dorsed. 

Bank  Books.  —  See  the  title  Savings  Banks. 
Bills  of   Exchange  and   Promissory  Notes.  — 

See  the  title  Rii.ls  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  65. 

Bills  of  Lading.  —  See  the  title  Bills  of  Lad- 
ing, vol.  4,  p.  545  et  seq. 

Bonds.  —  In  Odell  v.  Gray,  15  Mo.  337,  55 
Am.  Dec.  147,  it  was  held  that  a  bond,  under 
the  Missouri  siatute  concerning  bonds  and 
notes,  might  he  said  to  be  negotiable. 

Certificates  of  Deposit.  —  See  the  title  Certifi- 
cates of  Deposit,  vol.  5,  p.  805.  See  also  In- 
ternational Bank  v.  German  Bank,  7^  Mo.  190. 

Checks.  —  See  the  title  Checks,  vol.  5,  p.  1028. 

Coupons.  —  See  the  title  Coupons,  vol.  8,  p.  r. 

Debentures. — See  the  title  Debentures,  vol. 
8,  p.  075  et  seq. 

Dividend  Warrants.  —  In  Partridge  v.  Bank 
of  England,  9  Q.  B  396,  58  E.  C.  L.  396,  it  was 
held  thai  a  dividend  warrant  was  not  nego- 
tiable. 

Duebills.  —  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  pp.  82,  83. 

Government  Bonds.  —  Government  bonds  pay- 
able to  bearer  or  otherwise  negotiable  in  form 
are  negotiable  instruments  and  transferable  as 
such.    Examples  follow : 

United  Stales  Treasury  Notes.  —  Murray  v. 
Lardner,  2  Wall.  (U.  S.)  118;  Vermilye  v. 
Adams  Express  Co.,  21  Wall.  (U.  S.)  138; 
Dinsmore  v.  Duncan,  57  N.  Y.  573;  Seybel  v. 
National  Currency  Bank,  54  N.  Y.  288;  Frazer 
v.  D'ln villiers,  2  Pa.  St.  200. 

English  Exchequer  Bill.  —  Wookey  v.  Pole, 
4  B.  &  Aid.  1,  6  E.  C.  L.  365. 

Foreign  Government  Bond.  —  Gorgier  v.  Mie- 
ville,  3  B.  &  C.  45,  10  E.  C.  L.  16. 

Railroad  Bonds  Indorsed  by  Stale.  —  State  v. 
Cobb,  64  Ala.  128. 

State  Bonds.  —  Railroad  Cos.  v.  Schutte,  103 
U.  S.  118;  Finnegan  v.  Lee,  (Supm.  Ct.  Spec. 
T.)  18  How.  Pr.  (N.  Y.)  186;  Delaheld  v.  Illi- 
nois, 2  Hill  (N.  Y.)  177. 

Government  or  Corporate  Scrip  Certi  ficates  is- 
sued on  the  negotiation  of  a  loan,  and  promis- 
ing to  the  hearer,  after  the  payment  of 
instalments,  a  bond  for  the  amount  paid,  with 
interest,  are.  by  the  English  law  and  by  the 
custom  of  all  the  stock  markets  of  Europe,  ne- 
gotiable instruments,  passing  by  delivery  only 
to  a  bona  fide  holder  for  value.  Rumball  v. 
Metropolitan  Bank,  2  Q.  B.  D.  194;  Goodwin 
v.  Robarls.  I  App  Cas.  476. 

As  to  Coupons  Detached  from  Government  Bonds, 
see  the  title  Coupons,  vol.  8,  p.  6. 

Letters  of  Credit.  —  See  the  title  Letters  of 
Credit,  vol.  18,  p.  831. 


Lottery  Ticket.  —  In  Jones  v.  Carter,  8  Q.  B. 
134,  55  E.  C.  L.  134,  it  was  held  that  a  lottery 
ticket  was  not  a  negotiable  instrument. 

Municipal  Bonds,  County  Warrants,  Municipal 
Warrants,  Etc.  —  See  the  title  Municipal  Se- 
curities, ante,  p.  13. 

Notes  Stipulating  for  Payment  of  Attorneys' 
Fees.  —  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  98.  See  also 
Stadler  v.  Helena  Firsi  Nat.  Bank,  22  Mont. 
190. 

Orders.  —  See  the  title  Orders,  post,  and  the 
references  there  given. 
Railroad  Bonds.  —  See   the   title  Railroad 

Securities. 

Receivers'  Certificates.  —  See  also  the  title 
Receivers  of  Railroads. 

School  Order.  —  See  the  title  Municipal  Se- 
curities, ante,  p.  26. 
Corporate  Stock.  —  See  the  title  Stock. 
Township  Order. —  It  has  been  held  that  a 
township  order  is  not  such  a  negotiable  instru- 
ment that  the  holder  thereof  may  bring  suit 
thereon  in  his  own  name.  Snyder  Tp.  v. 
Bovaird,  122  Pa.  St.  448. 

Warehouse  Receipts.  —  See  the  title  Ware- 
houses and  Warehousemen. 

1.  Negotiate  —  Collection.  —  Greenville  First 
Nat.  Bank  v.  Sherburne,  14  111.  App.  569; 
Palmer  v.  Ferry,  6  Gray  (Mass.)  423;  Coles  v. 
Shepard,  30  Minn.  448;  Yerkes  v.  National 
Bank,  69  N.  Y.  386,  in  which  last  case  the 
court  thought  that  under  the  power  of  nego- 
tiating promissory  notes  conferred  on  national 
banks,  the  collection  of  notes  might  be  in- 
cluded. 

Right  of  Action. —  In  Wecklerz/.  Hagerstown 
First  Nat.  Bank,  42  Md.  592,  it  was  said  that 
"  the  power  '  to  negotiate  '  a  bill  or  note  is  the 
power  to  indorse  and  deliver  to  another  so 
that  the  right  of  action  thereon  shall  pass  to 
the  indorsee  or  holder." 

Pledge.  ■ —  In  Illinois  Trust,  etc..  Bank  v. 
Pacific  R.  Co.,  117  Cal.  345,  it  was  said:  "  It 
seems  that  under  proper  circumstances  an 
agency  to  negotiate  securities  includes  the 
right  to  pledge  them."  See  also  Coondoo  v. 
Watson,  g  App.  Cas.  561;  Bank  of  Bengal  v. 
Macleod,  5  Moo    Indian  App.  1. 

Ownership  and  Possession. —  In  Hall  v.  Cordell, 
142  U.  S.  116,  it  was  held  that  a  bill  of  ex- 
change is  not  negotiated  while  it  remains  in 
the  ownership  or  possession  of  the  payee. 
To  the  same  effect  is  Blakiston  v.  Dudley,  5 
Duer  (N.  Y.)  377 

Negotiated  and  Used.  —  By  a  banker's  circular 
a  bank  commission  was  named  "  on  credits  or 
bills  used  east  of  the  Cape  of  Good  Hope." 
In  the  acknowledgment  of  the  receipt  of  a  let- 
ter of  credit,  the  payee,  among  other  things, 
promised  to  provide  in  London  sufficient  funds 
to  meet  the  payment  of  whatever  might  be 
negotiated  by  virtue  thereof,  at  the  maturity  of 
the  bills.  Story,  J.,  said:  "  It  seems  to  me 
that  the  word  negotiated  is  here  used  in  pre- 
cisely the  same  sense  as  the  word  '  used  '  in 
the  circular.  A  bill  is  properly  said  to  be 
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tiation  is  the  act  by  which  a  bill  of  exchange  or  promissory  note  is  put  into 
circulation  by  being  passed  by  one  of  the  original  parties  to  another.  There 
are  two  modes  of  negotiation  — ■  by  delivery  and  by  indorsement.1 

NEGRO.  (See  also  the  titles  Civil  Rights,  vol.  6,  p.  68;  Slavery; 
Succession;  and  see  Miscegenation,  vol.  20,  p.  800.)  —  See  note  2. 

NEIGHBORHOOD.  —  Neighborhood  is  defined  as,  (1)  the  quality  or  con- 
dition of  being  a  neighbor  or  of  dwelling  near;  (2)  a  place  near;  vicinity; 
adjoining  district  ;  a  region  the  inhabitants  of  which  may  be  counted  as 
neighbors;  (3)  the  inhabitants  who  live  in  the  vicinity  of  each  other.3  "A 
man's  neighborhood  is  not  necessarily  confined  to  the  particular  locality  in 
which  he  resides,  but  is  coextensive  with  the  extent  of  territory  occupied  by 
those  with  whom  he  associates  and  frequently  comes  in  contact ;  one  man's 
neighborhood  may  be  a  small  hamlet,  while  the  neighborhood  of  another  may 
be  a  county  or  state."  4 


negotiated  when  it  has  passed  into  the  hands 
of  the  payee,  or  indorsee,  or  other  holder  for 
value,  who  thereby  acquires  a  title  thereto." 
Baring  v.  Lyman,  1  Story  (U.  S.)  416. 

Selling  on  Commission.  —  In  Weckler  v. 
Hagerstown  First  Nat.  Bank,  42  Md.  592,  it 
was  held  that  a  power  to  negotiate  promissory 
notes,  bonds,  etc.,  did  not  include  the  selling 
of  railroad  bonds  on  commission. 

Speculation  —  Purchase  —  National  Banks.  — 
See  the  title  National  Banks,  ante. 

Presentment  for  Acceptance.  —  It  has  been  held 
that  the  presentment  of  a  bill  for  acceptance  is 
not  negotiating  the  bill.  Sharpies  v.  Rickard, 
2  H.  &  N.  60,  26  L.  J.  Exch.  302.  See  also 
Griffin  v.  Weatherby,  L.  R.  3  Q.  B.  760. 

Accommodation  Paper.  —  In  May  v.  Boisseau, 
8  Leigh  (Va.)  202,  it  was  said:  "  It  is  uni- 
versally admitted  that  a  note  made  and  in- 
d}rsed  for  the  accommodation  of  the  maker  is 
as  blank  paper  until  it  is  discounted  or  ne- 
gotiated. And  the  terms  '  discounted  '  and 
negotiated  are  not  to  be  taken  in  a  strict  or 
technical  sense.  I  understand  the  rule  to  be 
that  a  note  thus  made  and  indorsed  is  as  blank 
paper  until  it  comes  into  the  hands  of  some 
person  who  has  given  value  for  it;  but  that 
from  that  moment  it  becomes  a  valid  and 
available  note." 

1.  Negotiation.  —  Bouv.  L.  Diet.,  followed  in 
Odell  v.  Clyde,  38  N.  Y.  App.  Div.  334; 
Walker  v.  Ocean  Bank,  19  Ind.  250.  For  other 
definitions,  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  246. 

The  term  negotiation,  when  applied  to  a 
bill  or  note,  includes  *  *  *  every  mode  of 
transfer,  whether  of  sale  or  discount,  by  in- 
dorsement or  delivery  "  Whitworlh  v.  Adams, 
5  Rand.  (Va.)  415.  See  also  Mahoney  v.  San 
Francisco,  53  Cal.  385. 

"  An  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the 
holder  thereof.  If  payable  to  bearer  it  is 
negotiated  bv  delivery;  if  payable  to  order  it 
is  negotiated  by  the  indorsement  of  the  holder 
completed  by  delivery."  Neg.  Inst.  Law, 
§30. 

A  by-law  authorized  the  issue  of  certain  de- 
bentures and  provided  that  they  should  be  ne- 
gotiated from  time  to  time,  as  the  proceeds 
thereon  should  be  required  (or  the  purposes 
of  the  company.  It  was  held  that  where  it 
appeared  that  the  debentures  were  delivered 
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with  a  view  to  facilitate  the  company's  opera- 
tions in  getting  out  and  disposing  of  ore,  the 
main  br  nch  of  its  business,  this  was  a  nego- 
tiation of  them  for  the  purpose  of  carrying  on 
the  company's  business,  and  so  within  the 
meaning  of  the  by-law  and  the  statute  (3S  Vict., 
c.  47,  O.)  under  which  the  by-law  was  author- 
ized. Toronto  Bank  v.  Cobourg,  etc.,  R.  Co., 
7  Ont.  1. 

Delivery  and  Negotiation. —  In  Odell  v.  Clyde, 
38  N.  Y.  App.  Div.  334,  it  was  held  that  an 
allegation  that  a  note  was  delivered  for  value 
was  equivalent  to  an  allegation  of  its  nego- 
tiation. 

A  Renewal  of  a  note  is  not  a  negotiation. 
Hamilton  Bank  v.  Shepherd,  21  Ont.  App. 
156;  Halsted  v.  Hamilton  Bank,  24  Ont.  App. 
152. 

2.  Negro.  —  By  statute  in  Alabama,  negro 
embraces  all  descendants  of  a  negro  to  the 
third  generation,  though  one  ancestor  of  each 
generation  should  be  a  white  person.  Linton 
v.  State,  88  Ala.  219;  Civ.  Code  Ala.  (1896), 
§  2,  subdiv.  5. 

In  North  Carolina  it  has  been  held  that  a 
negro  is  a  person  having  in  his  veins  one-six- 
teenth or  more  of  African  blood.  State  v. 
Chavers,  5  Jones  L.  (N.  Car.)  11;  State  v. 
Watters,  3  Ired.  L.  (N.  Car.)  455;  State  v.  Mel- 
ton, Busb.  L.  (N.  Car.)  49. 

Black  and  Negro  Compared. —  In  People  v. 
Hall,  4  Cal.  403,  it  was  said:  "  The  word 
'  black  '  may  include  all  negroes,  but  the  term 
negro  does  not  include  all  black  persons." 

Colored  Person.  —  See  Colored  People,  vol. 
6,  p  213. 

Black  Person.  —  See  vol.  4,  p.  576. 

Mulatto  and  Negro.  —  See  Mulatto,  vol.  20, 
p.  1079. 

Negroes  as  Equivalent  to  Slaves.  —  See  Ex  p. 
Leland,  1  Nott  &  M.  (S.  Car.)  462. 

3.  Neighborhood.— State  v.  Hughes,  82  Mo.  89. 

4.  Not  Arbitrary  Term. —  Peters  v.  Bourneau, 
22  111.  App.  179.  See  also  State  v.  Henderson, 
29  W.  Va.  147. 

General  Reputation.  (See  also  the  title  Char- 
acter (in  Evidence),  vol.  5,  p.  850.) — It  is 
generally  laid  down  that  repute  in  a  neighbor- 
hood is  the  test  of  general  character  which 
may  be  given  in  evidence,  and  I  he  term  neigh- 
borhood, in  this  connection,  is  said  to  be  coex- 
tenrive  with  the  intercourse  of  the  witness. 
Mose  v.  State,  36  Ala.  229;  Chess  v.  Chess,  1 
P.  &  W.  (Pa.)  46. 
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NEIGHBORING.  —  Sec  note  I. 

NEPHEW  NIECE.  (See  also  the  titles  Succession;  Wills.) --The 
words  "  nephew  "  and  "  niece''  in  their  primary  and  ordinary  sense  mean  the 
immediate  descendants  of  the  brothers  and  sisters  of  the  person  named,  and 
do  not  include  grandnieces,  grandnephews,  or  more  remote  descendants;2 
but  where  from  the  context  or  otherwise  it  may  be  gathered  that  the  words 


Limitation  as  to  Distance.  —  In  Rice  v.  Sims, 
3  Hill  L.  (S.  Car.)  7,  it  was  said:  "  In  com- 
mon parlance  and  in  common  use  has  it 
[neighborhood]  any  fixed  limitation  as  10  dis- 
1  ince?  It  unquestionably  has  none.  Some- 
times  persons  living  within  two  or  three  miles 
are  alone  regarded  as  neighbors,  while  in 
other  instances  persons  who  live  in  eight  or 
ten  miles  of  each  other  are  so  considered." 

Nearness.  —  In  Langley  v.  Barnstead,  63  N. 
II.  24.6.  the  court  said:  "  Etymologically,  and 
by  common  understanding,  the  phrase  '  in  the 
vicinity  '  means  '  in  the  neighborhood;  '  and 
neighborhood,  as  applied  to  place,  signifies 
nearness,  as  opposed  to  remoteness.  Whether 
a  pl.ice  is  within  the  vicinity  or  in  the  neighbor- 
hood  of  another  place  depends  upon  no 
arbitrary  rule  of  distance  or  topography." 
See  also  Territory  v.  Lannon,  9  Mont,  r;  State 
v.  Jungling,  no  Mo.  166. 

Neighborhood  Distinguished  from  Territory.  — 
Lindsav  Irrigation  Co.  v.  Mehrtens,  97  Cal. 
680. 

Neighborhood  and  Vicinity  Compared.  —  Coy  le 

v.  Chicago,  etc.,  R.  Co.,  27  Mo.  App.  593. 

Appraisers.  —  Where  a  statute  required  that 
appraisers  should  be  selected  from  the  neigh- 
borhood, it  was  held  that  persons  living  a 
mile  or  a  mile  and  a  quarter  from  the  prop- 
erty appraised  might  be  said  to  live  in  the 
neighborhood.  State  v.  Jungling,  116  Mo. 
162. 

Under  a  former  Iowa  statute  (revision  in 
force  in  1874,  §  3362).  requiring  for  an  ap- 
praisement of  land  at  judicial  sale  two  house- 
holders "  of  the  neighborhood,"  it  was  held 
that  a  person  residing  thirty-five  miles  from 
the  land  was  not  prima  fade"  of  the  neighbor- 
hood" that  the  sparsely  settled  condition  of 
the  county  in  the  vicinity  must  be  shown 
affirmatively  to  establish  his  competency  to 
serve     Woods  v.  Cochrane,  38  Iowa  484. 

Disturbing  Peace  of  Neighborhood.  (See  also 
the  title  Breach  of  the  Peace,  vol.  4,  p.  902.) 
—  In  a  prosecution  under  a  statute  for  disturb- 
ing the  peace  of  a  neighborhood,  it  was  held 
that  in  order  to  sustain  a  conviction  the  dis- 
turbance of  the  peace  of  those  residing  in  the 
vicinity  of  each  other,  and  regarded  as  neigh- 
bors, must  be  shown;  that  to  show  that  the 
peace  of  those  assembled  at  a  park  or  other 
public  place  was  disturbed  was  not  sufficient. 
State  v.  Hughes,  82  Mo.  86. 

Eminent  Domain.  (See  also  the  title  Eminent 
Domain,  vol.  10,  p.  1043.)  —  A  plaintiff  water 
company  averred  in  its  complaint  seeking  to 
condemn  certain  lands  that  the  condemnation 
sought  was  necessary  in  order  to  supply  a 
farming  neighborhood  with  water.  It  was 
held  that  the  term  did  not  show  that  the  con- 
demnation was  for  the  use  of  the  public. 
Aliso  Waier  Co.  v.  Baker,  95  Cal.  270  Com- 
pare Lindsay  Irrigation  Co.  v.  Mehrtens,  97 
Cal.  680. 
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Nuisances.  (See  also  the  title  Nuisances, 
post.) —  In  State  v.  Luce,  9  Houst.  (Del.)  399, 
it  was  said:  "  No  general  definition  can  be 
given  to  denote  precisely  what  is  meant  by 
'  few  '  or  '  many,'  nor  can  any  be  precisely 
given  of  the  limits  expressed  by  the  term 
neighborhood.  It  is  sufficient  to  say  of  the 
latter  term  that  in  the  case  of  an  operating 
nuisance  every  part  is  in  the  neighborhood 
which  is  affected  by  it." 

Posting  Notices.  —  An  order  directing  a  sale 
of  land  required  that  notices  of  the  sale  by 
posted  in  five  public  places  in  the  neighbor- 
hood of  the  land.  It  was  held  that  this  order 
was  not  complied  with  where  the  notices  were 
posted  at  places  from  five  to  twenty  miles  away 
from  the  land,  it  appearing  that  there  was  a 
postoffice  in  a  village  within  one  mile  or  a 
mile  and  a  half  of  the  premises  in  question, 
where  no  notice  was  posted.  Wilson  v.  Ford, 
190  111.  624. 

Town.- — Where  a  general  usage  was  shown 
for  the  merchants  in  a  neighborhood  to  charge 
interest  after  six  months,  Bronson,  C.  J  ,  said: 
"  I  understand  the  word  neighborhood,  as 
used  in  the  case,  to  mean  the  same  town  or 
place  where  the  plaintiffs  carried  on  business, 
and  not  a  different  town  or  place."  Esterley 
v.  Cole,  3  N.  Y.  505. 

Township. —  A  statute  provided  that  where 
a  road  was  laid  out  in  two  or  more  townships, 
the  townships  in  their  corporate  capacity  were 
to  collect  the  damages  from  their  inhabitants 
generally.  A  later  statute  piovided  that  such 
damages  were  to  be  collected  only  from  own- 
ers of  land  in  the  neighborhood  of  the  road. 
In  construing  this  statute  the  court  said  :  "It 
is  manifest  that  the  terms  in  said  fifteenth  sec- 
tion of  the  Act  of  1859,  '  land  in  the  neighbor- 
hood,' must  be  limited  to  lands  in  the  neighbor- 
hood which  are  also  in  the  same  township. 
The  moment  we  pass  out  of  the  township,  the 
acts  provide  no  machinery  to  enforce  collec- 
tion."   State  v.  Cannon,  33  N.  J.  L.  222. 

1.  Neighboring.  —  A  covenant  prohibiting 
anything  that  may  be  an  annoyance,  etc.,  to 
the  "  neighboring  or  adjoining  "  property  is 
not  restricted  so  as  to  prevent  annoyance  only 
to  the  occupiers  of  property  belonging  to  the 
covenantee.  Tod-Heatly  v.  Benham,  40  Ch. 
D.  80. 

Neighboring  Freeholders. —  In  Rice  v.  Sims. 
3  Hill  L.  (S.  Car.)  5,  it  was  held  that  the  words 
"  neighboring  freeholders,"  in  a  statute  pre- 
scribing the  qualifications  of  jurors,  might 
properly  be  construed  to  mean  freeholders  of 
the  district. 

2.  Primary  Meaning. —  Falkner  v.  Butler, 
Ambl.  514;  Shelley  v.  Bryer,  Jac.  207;  Thomp- 
son v.  Robinson,  27  Beav.  486;  Wells  v.  Wells, 
L.  R.  18  Eq  504;  Cromer  v.  Pinckney,  3  Barb. 
Ch.  (N.  Y.)  475:  Matter  of  Woodward,  117  N. 
Y.  526;  Low  v.  Harmony,  72  N.  Y.  408;  Root's 
Estate,  187  Pa.  St.  118. 
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were  used  in  a  broader  sense  and  were  meant  to  include  remoter  descendants 
of  the  brothers  or  sisters  of  the  person  named,  effect  will  be  given  to  such 
intention.1 

NET.  (See  also  GROSS,  vol.  14,  p.  1 118.)  —  Net  means  remaining  after  the 
deduction  of  all  charges  or  outlay,  as  net  profits;  net  income  ;  clear  of  all  tare 
or  tret  or  other  deductions,  as  net  weight.2 


1.  In  re  Goods  of  Ashton,  (1892)  P.  83; 
Weeds  v.  Bristow,  L.  R.  2  Eq.  333;  Shepard  v. 
Shepard,  57  Conn.  24;  Woodward's  Estate,  117 
N.  Y.  522;  Matter  of  Crawford,  113  N.  Y.  366; 
Cromer  v.  Pinckney,  3  Barb.  Ch.  (N.  Y.) 
475;  Root's  Estate,  187  Pa.  St.  118. 

Remoter  Descendants. — In  Cromeri'.  Pinckney, 
3  Barb.  Ch.  (N.  Y.)  466,  and  Brower  v.  Bowers, 
1  Abb.  App.  Dec.  (NT.  Y.)  214,  it  was  held  that 
the  words  "  nephews  and  nieces  "  should  be 
construed  to  mean  not  only  grandnephews  and 
grandnieces,  but  even  a  greatgrandniece. 

Illegitimates.  —  The  term  nephews  in  a.  will 
prima  facie  refers  to  legitimate  nephews.  Lyon 
v.  Lyon,  88  Me.  395.  See  also  Bolton  v.  Bolton, 
73  Me.  299;  Kent  v.  Barker,  2  Gray  (Mass.)  535. 

Where  lhere  was  a  residuary  bequest  to 
"  all  my  nephews  and  nieces  "  it  was  held 
(there  being  legitimate  nieces)  not  to  include 
an  illegitimate  niece  who,  in  a  previous  part 
of  the  will,  had  been  spoken  of  as  the  testa- 
tor's niece.  Re  Brown,  58  L.  J.  Ch.  420.  See 
also  In  re  Hall,  35  Ch.  D.  55r. 

Where  it  appeared  by  will  that  the  testator 
applied  the  words  nepliew  and  niece  indis- 
criminately to  legitimate  and  illegitimate  rela- 
tives, it  was  held  that  the  court  was  entitled  to 
admit  extrinsic  evidence  for  the  purpose  of 
showing  that  an  illegitimate  and  not  a  legiti- 
mate nephew  was  intended  by  a  particular  be- 
quest.   In  re  Goods  of  Ashton,  (1892)  P.  83. 

Husband's  or  Wife's  Nephews  or  Nieces.  — 
Where  there  is  a  devise  or  bequest  to  the  testa- 
tor's nephews  and  nieces,  primarily  it  would 
seem  that  his  own  nephews  and  nieces  are 
meant,  and  not  those  of  his  wife.  Merrill  v. 
Morton,  17  Ch.  D.  382;  In  re  Blower,  L.  R.  6 
Ch.  355;  Green's  Appeal,  42  Pa.  St.  25;  Root's 
Estate,  187  Pa.  St.  118;  Lewis  v.  Fisher,  2 
Yeates  (Pa.)  196. 

In  Wells  v.  Wells,  L.  R.  18  Eq.  504,  10  Moak 
819,  Jessel,  M.  R.,  said:  "  The  only  difficulty 
in  the  case  arises  from  the  decision  of  the  Ex- 
chequer Chamber  in  Grant  v.  Grant.  L.  R.  5 
C.  P.  727.  But  that  case  only  decided  that  the 
primary  meaning  of  the  word  nephew  included 
not  only  the  child  of  the  testator's  own  brother, 
but  also  the  child  of  his  wife's  brother.  That 
is  a  question  not  of  law,  but  of  the  English 
dictionary;  and,  according  to  my  view  of  the 
English  language,  the  ordinary  meaning  of 
the  words  '  nephews  and  nieces  '  is  a  man's 
own  nephews  and  nieces  —  that  is,  by  con- 
sanguinity and  not  affinity;  and  therefore,  I 
am  of  opinion  (as  I  must  decide  between  the 
judgments  of  the  two  courts)  that  the  decision 
of  the  Court  of  Appeal  in  Chancery  is  to  be 
preferred."  But  if  a  testator  has  no  nephews 
and  nieces  of  his  own,  and  no  possibility  of 
any,  his  wife's  nephews  and  nieces  will  take 
under  a  bequest  to  his  "  nephews  and  nieces." 
Sherratt  v.  Mountford.  L  R.  8  Ch.  928,  21  W. 
R.  818;  Hogg  v.  Cook,  32  Beav.  641;  Adney  v. 
Greatrex,  17  W.  R.  637,  20  L.  T.  N.  S.  647. 
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And  so  of  a  bequest  to  nephews  and  nieces  "  on 
both  sides."  Frogley  v.  Phillips,  30  Beav. 
168,  3  De  G.  F.  &  J.  466,  3  L.  T.  N.  S.  718. 
See  also  Smith  v.  Lidiard,  3  Kay  &  J.  252. 

Wife  of  Nephew.  —  A  devise  to  "  my  nephews 
and  nieces  living  at  my  decease  "  does  not  in- 
clude the  wives  and  widows  of  the  nephews  of 
the  testatrix.  Goddard  v.  Amory,  147  Mass. 
7r.  See  also  Lewis  v.  Fisher,  2  Yeates  (Pa.) 
196. 

Half  Blood.  —  A  nephew  is  the  child  of  a  per- 
son's brother  or  sister,  whether  such  broiher 
or  sister  be  of  the  whole  or  only  of  the  half 
blood.  Grieves  v.  Rawley,  10  Hare  63;  Shull 
v.  Johnson,  2  Jones  Eq.  (N.  Car.)  202. 

Parol  Evidence  —  My  Nephew.  (See  also  the 
title  Parol  Evidence.) — Parol  evidence  is 
admissible  to  show  which  of  the  testator's 
nephews  was  intended  under  a  bequest  to  "  my 
nephew."    Phelan  v.  Slattery,  19  L.  R.  Ir.  177. 

After-born  Children.  —  The  words"  all  the 
children  of  my  brother,"  though  used  as  if  to 
designate  a  class,  mean  the  nephews  and 
nieces  enumerated  in  another  part  of  the  will, 
and  will  not  let  in  children  born  after  the  testa- 
tor's death.  Chapeau's  Estate,  Tuck.  (N.  Y.) 
420. 

2.  Net.  —  Scott  v.  Hartley,  126  Ind.  246;  St. 
John  v.  Erie  R.  Co.,  22  Wall.  (U.  S.)  143.  See 
also  Bispham's  Estate,  24  W.  N.  C.  (Pa.)  79; 
Stephens  v.  Soule,  83  Cal.  439. 

Municipal  Contracts  for  Gas.  —  State  v.  Laclede 
Gaslight  Co.,  102  Mo.  483. 

Net  Annual  Value  —  English  Incumbrance 
Resignation  Act  1871,  34  &  35  Vict.,  c.  44,  §  8.  — 
See  Robinson  v.  Dand,  17  Q.  B.  D.  341. 

Net  Balance.  —  See  Balance,  vol.  3,  p.  767. 
And  see  Stevens'  Estate,  5  Pa.  Co.  Ct.  113. 

"Net  Cash."  —  A  direction  to  sell  goods  at 
such  a  price  as  will  realize  so  much  "  net 
cash  "  does  not  mean  that  the  goods  are  neces- 
sarily to  be  sold  for  ready  money;  though 
possibly,  in  the  absence  of  a  trade  custom, 
that  might  be  the  construction  if  the  direction 
were  simplv  to  sell  for  so  much  "  net  cash." 
Boden  v.  French,  10  C.  B.  886,  70  E.  C.  L.  886. 

Net  Estate.  —  The  words  "net  estate,"  as  ap- 
plied to  the  estate  of  an  intestate,  arc  used  to 
specify  the  whole  personal  estate  remaining 
after  disposing  of  chattels  specifically  appro- 
priated by  statute  and  the  payment  of  debts, 
costs,  allowances,  expenses  of  adminisi ration, 
etc.,  for  distribution  among  the  heirs  or  dis- 
tributees. See  Phillips  v.  Phillips,  91  Mich. 
434- 

Net   Gain  —  Lumber   Contract." —  See  Mcll- 

quham  v.  Barber,  83  Wis.  500. 

Net  Hogs  and  Gross  Hogs.  —  See  Gross,  vol. 
14.  p.  1 1 18. 

Succession  Duty.  (See  also  the  title  Succe-s. 
sion  Taxes.) — The  donee  of  a  special  power 
of  appointment  contained  in  a  settlement  ap- 
pointed that  so  much  of  the  stocks  and  securi- 
ties held  by  the  trustees  "  as  shall  be  sufficient 
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NET  EARNINGS.      See  note  i. 
NET  INCOME.      Sec-  note  2. 
NET  PROCEEDS.  —See  note  3. 
NET  PROFITS  —  See  PROFITS. 

NEUTRALITY  LAWS.— See  the  title  INTERNATIONAL  LAW,  vol.  16,  p.  1 121. 


to  raise  the  net  sum  of  two  thousand  pounds" 
should,  subject  to  the  life  interest  therein  of 
the  appointor,  "  henceforth  belong  and  be 
vested  in  "  F.  ,  an  object  of  the  power,  "  and 
be  held  in  trust  for  him."  It  was  held  that 
the  appointee  took  the  fund  free  from  succes- 
sion duty.    I»  re  Saunders,  (i8<)8)  1  Ch.  17. 

Net  Tonnage  —  Gross  Tonnage.  —  See  Gross, 
vol.  14,  p.  1 120. 

Net  on  Track.  —  The  plaintiff  sold  and  agreed 
to  deliver  to  the  defendant,  at  Philadelphia,  a 
specific  number  of  bushels  of  corn,  the  price 
to  be  paid  being  fifty  and  one-half  cents  per 
bushel,  net  on  track  at  Philadelphia.  The 
court  held  that  there  was  no  uncertainty  or 
amb:guity  in  the  contract,  the  word  net  as 
employed  Iherein  having  a  clear  and  definite 
meaning  as  opposed  to  "gross,"  and  that  parol 
evidence  of  usage  or  custom  was  not  admissi- 
ble to  vary  the  conditions  of  the  contract. 
Scott  v.  Hartley,  126  Ind.  239. 

Net  Rent.  —  See  the  title  Landlord  and  Ten- 
ant, vol.  18,  p.  261.  See  also  Barrett  v.  Bed- 
ford, 8  T.  R.  602. 

A  direction  to  trustees  to  permit  A  to  re- 
ceive "  net  rents  and  profits"  vests  the  legal 
estate  in  the  trustees,  for  they  must  take  the 
gross  rents  and,  after  paying  the  charges 
thereon,  hand  over  the  net  rents.  Barker  v. 
Greenwood,  4  M.  &  W.  421. 

"  Net  rental  "  simply  means  the  profit  rent 
—  i.  e.,  the  difference  between  the  gross  rent 
paid  by  under  tenants  and  the  head  rents  and 
annual  fines.    Re  Barnewall,  Ir.  R.  I  Eq.  308. 

"  Net  rent,"  as  the  subject  of  a  poor  rate, 
has  been  held  to  mean  "  only  that  part  of  the 
rent  which  goes  into  the  pocket  of  the  land- 
lord, and  which  is  the  rent  paid  by  the  tenant 
after  deducting  taxes  and  charges  of  collec- 
tion." Rex  v.  Tomlinson,  9  B.  &  C.  167,  17 
E.  C.  L.  351. 

1.  Net  Earnings  —  Breach  of  Employment  Con- 
tract. —  Where  an  employee  sued  his  employer 
for  a  breach  of  the  contract  of  employment, 
the  jury  was  instructed  that  the  measure  of 
damages  was  the  amount  of  salary  which 
the  defendant  agreed  to  pay  to  the  plaintiff, 
less  the  amount  of  the  net  earnings,  if  any 
were  shown  by  the  evidence,  made  by  the 
plaintiff  during  the  time  for  which  he  was  so 
hired  It  was  held  that  the  phrase  net  earn- 
ings in  such  connection  would  be  objectiona- 
ble in  some  cases,  yet  when  used  in  reference 
to  the  plaintiff  while  traveling  in  the  country 
as  the  head  of  a  theatrical  company,  the  phrase 
was  not  improper.  The  court  said:  "  The 
jury  would  necessarily  understand  it  as  refer- 
ring to  the  receipts  above  the  expenditures, 
the  excess  being  to  the  plaintiff  what  hissalary 
would  have  been  under  the  alleged  engage- 
ment with  the  plaintiff."  Fuller  v.  Little,  61 
111.  25.  See  also  the  title  Master  and  Serv- 
ant, vol.  20,  p.  3. 

Same  —  Mortgage  on  Railroad.  —  The  L.  rail- 
road company  gave  to  the  C.  railroad  company 
a  mortgage  on  the  net  earnings  of  all  the 


business  coming  to  the  L.  road  from  the  C. 
road,  in  consideration  of  a  lease  of  the  C.  road 
to  the  L.  road.  It  was  held  that  the  net  earn- 
ings were  to  be  ascertained  by  deducting  from 
the  gross  receipts  of  the  C.  road  its  share  of 
the  expense  of  operating  the  other  system. 
Schmidt  v.  Louisville,  etc.,  R.  Co.,  95  Ky.  289. 

Same  —  Taxation.  —  Under  a  statute,  the 
earning  capacity  of  the  plaintiff  company 
formed  the  basis  for  estimating  values  for 
taxation.  The  assessment  was  made  by  tak- 
ing gross  earnings  and  deducting  therefrom 
the  cost  of  operating  the  road.  It  was  held 
that  the  payment  of  debts  secured  by  bond 
and  mortgage  of  a  date  long  anterior  was  not 
a  running  annual  expense;  that  under  the 
terms  of  the  statutes  it  was  not  deductible 
from  the  gross  annual  earnings  of  a  year  to 
fix  the  net  earnings  of  that  year,  and  the  con- 
sequent value  at  the  time  of  the  franchise. 
State  v.  Board  of  Assessors,  48  La.  Ann.  1156. 

Dividends.  —  See  the  title  Dividends,  vol.  9, 
p.  679. 

In  Jones,  etc.,  Mfg.  Co.  v.  Com.,  69  Pa.  St. 
137,  it  was  held  that  the  term  "  net  earnings 
or  income  "  in  Act  Pa.  April  30,  1864,  §  2,  tax- 
ing corporations,  did  not  include  dividends. 
And  see  St.  John  v.  Erie  R.  Co.,  10  Blatchf. 
(U.  S.)  271. 

2.  See  Income,  vol.  16,  p.  147;  Gross,  vol. 
14,  p.  1119. 

A  trustee  was  required  by  the  provisions  of 
a  will  to  account  for  and  pay  over  all  the  net 
income  realized  from  the  estate.  In  construing 
this  provision  the  court  said:  "  By  net  income 
is  meant  the  income  derived  from  the  whole 
property  less  the  necessary  expenses  incurred 
in  its  management  and  disbursements  incurred 
on  account  thereof.  That  is,  less  such  ex- 
penses and  disbursements  as  the  trustee  might 
lawfully  incur  in  its  management."  Matter 
of  Young,  15  N.  Y.  App.  Div.  286,  affirmed 
160  N.  Y.  705. 

3.  Net  Proceeds.  —  In  Maloney  v.  Love,  11 
Colo.  App.  290,  it  was  said:  "  The  words  net 
proceeds,  as  used  in  a  contract,  where  their 
signification  is  not  qualified  or  restricted  by 
other  words  in  the  same  contract,  mean  what 
remains  of  the  gross  proceeds  after  all  ex- 
penses and  loss  incurred  in  realizing  them  are 
deducted. " 

Under  an  agreement  by  a  manufacturer  to 
allow  to  another  a  "  third  of  the  net  proceeds 
of  what  might  be  made  therefrom,"  it  was  held 
that  before  divid  ing  the  profits  the  value  of  the 
labor  and  materials  was  to  be  deducted.  Dun- 
lap  v.  O'Dena,  1  Rich.  Eq.  (S.  Car.)  272. 

A  commission  payable  to  an  agent  on  net 
proceeds  is  payable  only  on  the  actual  sum 
which  reaches  the  pocket  of  the  principal,  after 
deducting  all  charges,  expenses,  and  bad 
debts.  Caine  v.  Horsefall,  1  Exch.  519. 
Compare  Bower  v.  Jones,  8  Bing.  65,  21  E.  C. 
L.  224:  McMurphy  v.  Garland,  47  N.  H.  320. 

Net  Proceeds  of  Sale  —  Gross  Produce  of  Sale.  — 
See  Gross,  vol.  14,  p.  1119. 
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NE  VARIETUR.  —  That  it  be  not  changed.  This  phrase  is  sometimes 
written  by  a  notary  upon  a  bill  or  note  for  the  purpose  of  identification.  The 
negotiability  of  the  instrument  is  not  thereby  affected.1 

NEVER.  —  See  note  2. 

NEW.  —  "  The  term  '  new,'  in  its  ordinary  acceptation,  when  applied  to  the 
same  subject  or  object,  is  the  opposite  of  '  old.'  "  3 


1.  Ne  Varietur. —  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  143, 
note. 

2.  Never.  —  On  replication  10  a  plea  of  set-off 
in  an  action  of  debt,  that  the  plaintiff  "  never 
was  indebted  in  manner  and  form,"  etc.,  the 
plaintiff  cannot  prove  payment.  To  iet  in 
such  proof,  he  should  reply  that  he  was  not, 
nor  is,  indebted.  Stockbridge  v.  Sussams,  3 
Q.  B.  239,  43  E.  C.  L.  716. 

3.  New. —  Pollard  v.  Kibbe,  14  Pet.  (U.  S.) 
364. 

Relative  Term.  —  Mills  County  v.  Brown 
County,  87  Tex.  475. 

New  Assets.  —  As  a  general  rule  no  property 
can  be  considered  "  new  assets,"  within  the 
provisions  of  a  statute  excepting  from  the 
operation  of  the  statute  of  limitations  assets 
coming  into  the  hands  of  an  administrator 
after  the  expiration  of  two  years,  which  has 
been  in  the  hands  and  under  the  control  of  the 
administrator,  or  has  been  inventoried,  or 
which  is  the  product  of  such  property,  although 
it  may  have  assumed  or  been  converted  into  a 
new  form.  Littlefield  v.  Eaton,  74  Me.  521. 
See  also  Robinson  ;'.  Hodge,  117  Mass.  224; 
Sturtevant  v.  Sturtevant,  4  Allen  (Mass.)  124; 
Veazie  v.  Marrett,  6  Allen  (Mass.)  372;  Brad- 
ford v.  Forbes,  9  Allen  (Mass.)  368;  Alden  v, 
Stebbins,  99  Mass.  616;  Chenery  v.  Webster, 
8  Allen  (Mass.)  77.  And  see  generally  the  titles 
Debts  of  Decedents,  vol.  8,  p.  1003;  Execu- 
tors and  Administrators,  vol.  11,  p.  720; 
Limitation  of  Actions,  vol.  19,  p.  136. 

New  Bond.  —  In  1874  a  trustee  under  a  will 
gave  a  probate  bond  with  sureties.  One  surety 
died,  and  the  other  surety  petitioned  the  pro- 
bate court  to  be  discharged,  and  due  notice  of 
the  petition  was  given.  The  surety  was  dis- 
charged in  1877,  the  decree  of  discharge  recit- 
ing that  the  trustee  had  filed  a  new  and 
sufficient  bond  which  had  been  examined  and 
approved.  In  fact,  the  second  bond  was  ap- 
proved on  the  same  day  when  the  discharge 
was  granted,  but  before  the  granting  of  the 
discharge,  and  was  approved  as  an  additional 
bond.  It  was  held  that  the  second  bond  was 
to  be  treated  as  a  new  bond  under  Gen.  Stat. 
Mass.,  c.  101,  15,  16  (Pub.  Stat.  1882,  c.  143, 
5,  6),  and  that  the  sureties  upon  it  were  not 
discharged  by  the  discharge  of  the  surety 
upon  the  first  bond.  Brooks  v.  Whkmore,  139 
Mass.  356. 

New  Building.  —  An  English  statute  provided 
for  the  regulation  of  the  erection  of  new  build- 
ings by  1  he  local  authorities.  It  was  held  that 
a  new  building  was  erected  where  a  stable  in 
a  yard  at  the  rear  of  the  respondent's  premises 
was  pulled  down  and  re-erected  of  smaller 
superficial  dimensions,  but  somewhat  higher, 
in  another  part  of  the  same  yard,  the  old  ma- 
terials with  some  addition  and  the  boundary 
walls  of  the  yard  being  made  use  of  in  such 
re-erection.  Hobbs  v.  Dance,  L.  R.  9  C.  P.  30. 
But  see  Shiel  v.  Sunderland,  6  H.  &  N.  796. 


In  Richardson  v.  Brown,  49  J.  P.  661,  a  mov- 
able structure  used  as  a  butcher  shop  was 
held  to  be  a  new  building. 

That  the  question  what  is  a  new  building  is 
one  of  fact,  see  James  v.  Wyrill,  48  J.  P.  725. 
See  also  Meadows  v.  Taylor,  24  Q.  B.  D.  717; 
Barlow  v.  Kensington,  27  Ch.  D.  381. 

Same  —  Fire  Limits.  (See  also  the  title  Fire 
Limits,  vol.  13,  p.  396.)  —  Under  a  statute  pro- 
viding that  new  buildings  should  be  con- 
structed of  some  hard  and  incombustible 
material,  it  was  held  that  a  temporary  struc- 
ture erected  as  a  cover  for  machinery  was  not 
a  new  building.  Southend  on  Sea  v.  Archer, 
84  L.  T.  N.  S.  264,  65  J.  P.  292. 

Same  —  Mechanic's  Lien.  —  See  the  title  Me- 
chanics' Liens,  vol.  20,  p.  305. 

New  Case. —  In  Kuehn  v.  Paroni,  20  Nev. 
207,  it  was  said:  "New  statutes  regulating 
procedure  do  not  always  apply  to  pending 
cases,  but  are  always  applicable  to  new  ones, 
unless  expressly  exempted,  or  where  an  exist- 
ing right  would  be  injured  or  prejudiced.  The 
present  action  having  been  brought  after  the 
amendment  became  a  law,  it  is  a  new  case 
within  the  meaning  of  the  rule." 

New  Counties.  —  In  Mills  County  v.  Brown 
County,  87  Tex.  475,  it  was  held  that  the  term 
"new  counties  "  in  the  title  of  an  act  did  not 
restrict  its  operation  to  counties  created  after 
its  passage,  but  included  all  counties  taken 
out  of  others. 

Same  —  Change  of  Venue. —  In  Dodson  v. 
Bunton,  81  Tex.  655,  it  was  held  that  though 
the  boundaries  and  area  of  a  county  were 
greatly  increased,  such  county  was  not  a  new 
county  within  a  statute  providing  for  change 
of  venue  where  it  appeared  from  the  title  of 
the  act  enlarging  the  boundaries  that  it  was 
not  the  intention  of  the  legislature  to  create  a 
new  county. 

New  Grants.  (See  also  the  titles  Public 
Lands;  Spanish  Land  Grants)  —  The  term 
"  new  grants,"  in  its  ordinary  acceptation 
when  applied  to  the  same  subject  or  object, «is 
the  opposite  of  "  old."  But  this  cannot  be  its 
meaning  in  the  Act  of  Congress  ot  1824.  The 
term  was  doubtless  used  in  relation  to  the  ex- 
isting condition  of  the  tertitory  in  which  such 
grants  were  made.  The  territory  had  been 
ceded  to  the  United  States  by  the  Louisiana 
treaty,  but,  in  consequence  of  a  dispute  with 
Spain  about  the  boundary  line,  had  remained 
in  the  possession  of  Spain.  Dining  this  time, 
Spain  continued  to  issue  evidences  of  title  to 
lands  within  the  territory  in  dispute.  The 
term  new  was  very  appropriately  used  as  ap- 
plicable to  grants  and  otders  of  survey  of  this 
description  as  contradistinguished  from  those 
issued  before  the  cession.  Pollard  v.  Kibbe, 
14  Pet.  (U.  S.)  353. 

New  Industry.  —  Within  the  provision  of  the 
contract  labor  law  allowing  the  importation  of 
skilled  laborers  to  engage  in  new  industries,  it 
was  held  that  an  industry  established  only  two 
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NEW  ASSIGNMENT.  —  Sec  the  title  REPLICATIONS  AND   REPLIES,    1 8 

Encyc.  of  Pl.  and  Pr.  648,  670. 

NEW  MATTER.       Sec  KNCYC.  OF  PL.  AND  PR.,  titles  ANSWERS  IN  CODE 

Pleading,  vol.  i,  p.  830;  Answers  in  Equity  Pleading,  vol.  1,  p.  920; 

DEPARTI  RE,  vol.  6,  p.  4C5  ;  REJOINDERS  AND  SUBSEQUENT  PLEADINGS,  vol. 

1 8,  p.  70;  Replications  and  Replies,  vol.  18,  p.  639;  Supplemental 
Pleadings,  vol.  21,  p.  9. 

NEW  PROMISE.  —  See  the  title  Limitation  of  Actions,  vol.  19,  p.  288. 

NEWSBOY.      See  note  I. 


or  three  years  in  the  United  States  before  the 
pass  ige  of  the  act,  and  which  was  confined  to 
two  or  three  firms,  was  a  Heir  industry.  U.  S. 
v.  Bromiley,  58  Fed.  Rep.  554. 

New  License  —  Intoxicating  Liquors  —  English 
Statute.  —  See  Marwick  v.  Codlin,  L.  R.  9  Q. 
B.  500- 

New  Line.  —  In  an  agreement  between  two 
railroad  companies  it  was  provided  thai  they 
were  to  agree  as  to  the  leasing  of  any  new  line 
which  might  be  necessary  to  give  proper  ac- 
commodation to  the  districts  in  which  the  com- 
panies were  directly  interested.  It  was  held 
that  the  words  "  new  line"  in  this  clause  of  the 
agreement  signified  lines  proposed  but  the  con- 
struction of  which  was  not  then  authorized  by 
Parliament.  Midland  R.  Co.  v.  Great  Western 
R.  Co.,  2  R.S  Can.  T.  Cas.  298. 

New  Machinery.  —  In  Maxwell  v.  Bastrop 
Mfg.  Co  ,  77  Tex.  237,  it  was  held  that  the 
term  "  new  machinery,"  as  used  in  Act  Tex. 
Dec.  15,  1863,  providing  that  any  person  who 
should  erect  "  new  and  efficient  machinery  " 
for  certain  manufactures  should  be  entitled  to 
a  bounty  on  land,  "obviously  meant  machinery 
in  condition  as  when  first  manufactured,  not 
worn  or  defaced  by  use  in  any  degree.  The 
word  was  evidently  used  in  opposition  to  the 
words  '  old  '  or  'second-hand.'  " 

New  and  Original  Design  —  Patents  —  Copy- 
right. (See  also  the  titles  Patents;  Trade- 
marks ) —  In  Saunders  v.  Wiel,  (1893)  1  Q  B. 
470,  it  was  held  that  the  expression  "  new  or 
original  design,"  in  section  47  of  the  Patents, 
Designs,  and  Trademarks  Act,  1883.  did  not 
import  novelty  of  the  subject-matter  of  the  de- 
sign, but  related  to  novelty  in  the  application 
of  the  design  to  some  article  of  manufacture. 

In  Adams  v.  Clementson,  12  Ch.  D.  714,  it 
was  held  that  a  picture  of  a  well-known  public 
character  copied  from  a  photograph  and  placed 
as  a  design  upon  earthenware  was  not  a  new 
and  original  design. 

New  Parish.  —  See  Cronshaw  v.  Wigan 
Burial  Board,  L.  R.  8  Q.  B.  217. 

New  Pound  —  Connecticut  Statute.  —  See  Bos- 
worlh  v.  Trowbridge,  45  Conn.  1O1. 

New  Road.  —  The  defendant  had  operated  its 
line  of  railroad  from  Chicago  to  St.  Paul  for 
about  six  months,  when  the  plaintiff  was  in- 
jured by  the  negligence  of  a  coemployee  while 
operating  an  engine  hauling  cars  on  a  tempo- 
rary track,  for  the  purpose  of  filling  in  low 
land  for  a  yard  at  St.  Paul.  It  was  held  that 
this  was  not  a  new  road  within  the  proviso  of 
Laws  Minn.  1887,  c.  13,  §  I.  exempting  a  new 
road,  or  part  thereof,  not  open  to  public  travel 
or  use,  from  liability  to  an  employee  for  in- 
juries sustained  through  the  negligence  of  a 
coemployee.  Schneider  v.  Chicago,  etc.,  R. 
Co.,  42  Minn.  68.    See  also  Lavallee  v.  St.  Paul, 
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etc.,  R.  Co.,  40  Minn.  249;  Moran  v.  Eastern 
R.  Co.,  48  Minn,  46,  in  which  case  it  was  held 
that  work  done  in  constructing  a  yard  with 
tracks  in  it,  to  be  used  in  connection  with  and 
as  part  of  a  line  of  railroad  already  opened  to 
the  public,  is  not  part  of  the  construction  of 
a  new  road. 

New  Street.  —  A  stat  ute  authorized  municipal 
authorities  to  pave  any  new  street  not  paved 
to  their  satisfaction.  It  was  held  that  a  road 
might  become  a  new  street  within  this  statute 
although  the  land  on  one  side  of  it  was  build- 
ing land  upon  which  no  buildings  had  been 
erected.  Simmonds  v.  Fulham,  (1900)  2  Q.  B. 
188. 

In  Robinson  v.  Barton  Local  Board,  21  Ch. 
D.  632,  it  was  said:  "  We  have  then  to  con- 
sider what  the  meaning  of  a  '  new  street  '  is. 
I  should  say  that  laying  out  a  new  street 
means  making  a  street  where  there  was  no 
street  before,  and  the  term  '  street'  is  prima 
facie  to  te  understood  in  its  ordinary  mean- 
ing." 

Where  a  continuous  line  of  houses  was  built 
along  the  north  side  of  a  road  and  several 
houses  along  the  south  side,  it  was  held  that 
this  constituted  the  road  a  new  street.  Dty- 
den  v.  Putnev,  1  Ex.  D.  223.  See  also  Pound 
v.  PIumstead  Boardof  Woiks,  L.  R.  7  Q.  B.  183. 

In  Atty.-Gen.  v.  Rufford  (1899)  1  Ch.  537,  it 
was  held  that  where  there  were  old  buildings 
upon  one  side  of  a  country  lane,  the  erection 
of  new  buildings  on  the  other  side  constituted 
the  lane  between  the  old  and  the  new  build- 
ings a  new  street. 

And  as  to  the  meaning  of  the  term  "new 
street"  see  also  Metropolitan  Board  of  Works 
v.  Goodwin,  1  Ex.  D.  400;  Baker  v.  Portsmouth, 
3  Ex.  D.  9;  London,  etc.,  R.  Co.  v.  St.  Giles,  4 
Ex.  D.  239:  Sawyer  v.  Paddington,  L.  R.  6  Q. 
B.  170;  Reg.  v.  Hackney  Board  of  Works,  L. 
R.  8  Q.  B.  530;  St.  Giles  v.  Crystal  Palace  Co., 
(1892)  2  Q.  B.  33;  Wilson  v.  St.  Giles,  (1892)  I 
Q.  B.  1;  St  John  v.  Cotton,  12  App.  Cas.  1, 
affirming  16  Q.  B.  D.  475;  Arter  v.  Hammer- 
smith, (1897)  1  Q.  B.  646;  Allen  v.  Fulham, 
(1899)  1  Q.  B.  681;  Mile  End  v.  While  Chapel 
Union,  1  Q.  B.  D.  684. 

New  Tenant  —  Beerhouse  Keeper  —  Statute  9 
Geo.  IV.  c.  6,  §  14.—  Reg.  v.  Powell,  (1891)  1 
Q.  B.  718. 

1.  Newsboy.  —  In  an  action  against  a  railroad 
company  for  death  by  wrongful  act,  the  com- 
pany entered  a  plea  that  the  deceased  was  a 
newsboy  in  the  employment  of  a  news  com- 
pany, and  that  there  was  an  agreement  be- 
tween the  news  company  and  the  railroad 
which  provided  that  the  railroad  should  not  be 
liable  for  any  injuries  to  such  neirsboys.  It 
was  held  that  this  plea  was  good.  Alexander 
v.  Toronto,  etc.,  R.  Co.,  35  U.  C.  Q.  B.  453. 
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I.  Definition,  533. 
II.  Legal  Paper,  Etc.,  533. 

CROSS-REFERENCES. 

See  the  titles  CONTEMPT,  vol.  7,  p.  25;  COPYRIGHT,  vol.  7,  p.  508;  DOCU- 
MENTARY EVIDENCE,  vol.  9,  p.  877;  LIBEL  AND  SLANDER, 
vol.  18,  p.  851;  NOTICE,  post;  PUBLICATION. 

I.  Definition.  — A  newspaper,  in  the  popular  acceptation  of  the  word,  is 
a  publication  issued  at  regular  stated  intervals  containing,  among  other  things, 
the  current  news,  or  the  news  of  the  flay.1 

II.  Legal  Paper,  Etc.  —Under  requirements  that  notice  be  printed  in  a 
newspaper,  the  question  whether  publication  in  a  legal  newspaper  was  suffi- 
cient has  frequently  arisen.  The  weight  of  authority  seems  to  be  in  favor  of 
the  validity  of  such  publication;2  but  authorities  to  the  contrary  are  not 
wanting. 3 


1.  Newspaper. —  Rose  water  v.  Pinzenscham, 
38  Neb.  844,  See  forsimilar  definitions,  4  Op. 
Atty.-Gen.  10;  Any. -Gen.  v.  Bradbury,  7  Exch. 
07;  Williams  v.  Colwell,  14  M.  Y.  App.  Div.  29: 
Hanscom  v.  Meyer,  60  N'eb.  68. 

Official  Newspaper. —  In  Albany  County  v. 
Chaplin,  5  Wyo.  80,  it  was  said:  "  So  far  as 
we  ate  aware,  no  coun  or  judge  or  law  writer 
has  attempted  to  define  what  an  official  news- 
paper of  a  county  may  be.  The  American  and 
English  Cyclop/EDIA  of  Law  furnishes  a  defi- 
nition, rather  in  the  nature  of  a  description, 
of  an  official  newspaper.  It  reads:  '  Official 
newspapers  are  those  designated  by  state  or 
municipal  legislative  bodies,  or  agents  em- 
powered by  them,  in  which  the  public  acts, 
resolves,  advertisements,  and  notices  are  re- 
quired to  bs  published.'  Then  it  would  seem 
that  an  official  newspaper  of  a  county  must  be 
onj  in  which  the  pu'ilic  acts,  resolves,  ad- 
vertisements, and  notices  of  the  county  are 
reqaired  to  b;  published.  No  such  require- 
m;nt  and  no  such  paper  is  known  to  the  laws 
of  Wyoming." 

In  publishing  in  a  newspaper  in  the  county, 
noti;e  of  the  sale  of  real  property  for  delin- 
quent taxes,  the  treasurer  is  not  restricted  to 
tije  newspaper  designated  by  the  county  board 
as  the  "official  newspaper"  of  thecounty,  but 
m  ly  publish  the  notice  in  any  newspaper  in 
his  coun'y;  and  the  county  is  liable  for  the 
expense  thereof.  Albany  County  v.  Chaplin, 
5  Wyo.  74. 

As  to  the  designation  of  official  newspapers, 
see  the  title  PUBLICATION. 

Daily  Newspaper.  —  See  Daily  Newspaper. 
vol.  8,  'p.  535. 

The  Advertising  Sheets  of  a  Newspaper,  1  hough 
entirely  separated  from  the  main  part  thereof, 
are  still  part  of  the  newspaper.  Taylor  v. 
Reid,  103  III.  349. 

Sunday.  —  In  Smith  v.  Wilcox,  24  N.  Y.  353, 
it  was  held  that  a  contract  for  the  publishing 


of  an  advertisement  in  a  newspaper  to  be 
issued  and  sold  on  Sunday  was  void.  See  also 
the  title  Sunday. 

2.  Legal  Newspaper.  ■ —  It  has  been  held  that 
a  paper  which  makes  a  specially  of  legal  no- 
tices and  information  regarding  courts  and  all 
legal  rnaiters  in  general  is  none  the  less  a 
newspaper,  where  ii  contains  other  matter  of 
general  inierest.  Kerr  v.  Hitt,  75 111.  51 ;  Rail- 
ton  v.  Lauder,  126  Hi.  219;  Lynn  v.  Allen,  145 
111.  584;  Lynch  v.  Durfee,  101  Mich.  171;  Hans- 
com  0.  Meyer,  60  Neb.  68;  Williams?'.  Col- 
well, (Supm.  Ct.  Spec.  T.)  26  Civ.  Pro.  (N.  Y.) 
66,  18  Misc.  (N.  Y  )  ?qq. 

And  a  legal  paper  was  held  to  be  a  news- 
paper in  the  following  cases:  Henkendorf  v. 
Vincenz,  52  Mo  441  ;  Kellogg  v.  Carrico,  47 
Mo.  157:  Kingman  r\  Waugh,  139  Mo.  366. 
In  these  cases  the  papers  seem  to  have  been 
devoleri  entirely  to  legal  news. 

Religious  Weekly. —  In  Hernandez  v.  Drake, 
81  III.  34,  it  was  held  that  a  publication  of  no- 
tice in  an  attachment  suit,  in  a  weekly  re- 
ligious newspaper,  was  sufficient. 

In  Hull  v.  King,  38  Minn.  349,  it  was  held 
that  a  paper  issued  weekly,  containing  princi- 
pally religious  news,  and  especially  reading 
of  interest  to  persons  of  a  particular  religious 
denomination,  but  containing  a  column  each 
week  devoted  to  the  general  news  of  the  day, 
was  a  newspaper,  in  which  notice  of  sale  on 
mortgage  might  be  published. 

3.  Legal  Paper  Held  Not  to  Be  Newspaper.  —  In 
In  re  Application  for  Charter,  11  I'hila.  (Pa.) 
200,  33  Leg.  Int.  (Pa.)  158,  the  court  refused  to 
grant  an  application  for  a  charter  for  a  corpo- 
ration on  the  ground  that  the  statute  which 
required  publication  of  notice  of  the  applica- 
tion "in  two  newspapers  of  general  circula- 
tion "  was  not  complied  with  by  a  publication 
in  the  "  Legal  Intelligencer,"  the  circulation 
of  which  was  mainly,  if  not  en'irely,  confined 
to  the  legal  profession;  but  the  facts  as  to  the 
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Definitions. 


NEW  TRIAL.  (See  also  14  Encyc.  OF  Pl.  AND  Pr.  707.)  —  A  new  trial 
i-,  .1  re-examination  of  an  issue  of  fact  in  the  same  court  after  a  trial  and 
decision,  and  no  new  trial  can  be  had  unless  there  is  to  be  a  re-examination 
of  the  issue  of  fact.1 

NEXT.  (See  also  the  title  Time,  Computation  Of;  and  see  Near  — 
NEAREST —  NEARLY,  ante.)  —  "Next"  is  equivalent  to  "nearest."2 

Computation  of  Time.  —  Where  a  contract  or  other  instrument  bears  date  of  a 
o  rtain  month,  and  under  the  instrument  something  is  to  be  done  on  a  later 


matters  published  in  the  "  Legal  Intelligencer" 
are  not  disclosed  by  the  reported  case. 

hi  Heecher  v.  Stephens,  25  Minn.  146,  a 
weekly  law  publication  entitled  "  The  North- 
western Reporler  "  was  held  not  to  be  a  news- 
paper. 

Real  Estate  Register.  —  In  Crowell  v.  Parker, 
23  R  I.  51,  it  was  held  that  "  The  Real  Estate 
Register  and  Rental  Guide  "  was  not  a  "  pub- 
lic newspaper"  within  the  meaning  of  such 
phrase  as  contained  in  the  power  of  sale  in  a 
mortgage  deed.  The  court  said  that  the  paper, 
though  taken  up  largely,  as  its  name  imports, 
with  real-estate  transactions,  had  never  been 
employed,  so  far  as  appeared,  as  a  medium  for 
advertising  notices  of  mortgage  sales  or  other 
legal  notices,  and  for  that  reason  was  not 
likely  to  be  consulted  by  those  interested  in 
mortgage  sales. 

1.  New  Trial.  —  School  Dist.  No.  14  v.  School 
Dist.  No.  4,  64  Ark.  483;  People  v.  Gilmore,  4 
Cal.  377,  Jenkins  v.  Frink,  30  Cal.  596;  Mar- 
tin v.  Matfield,  49  Cal.  42;  Thompson  v.  Han- 
cock, 51  Cal.  no;  Knight  v.  Roche.  56  Cal. 
17;  Benjamin  v.  Stewart,  61  Cal.  607;  Bates 
v.  Bates,  71  Cal.  309;  Harper  v.  Hildreth,  99 
Cal.  265;  People  v.  George,  2  Idaho  848; 
Ritchie  v.  Kansas,  etc.,  R.  Co.,  55  Kan.  36; 
Emerson  v.  Eldorado  Ditch  Co.,  18  Mont.  247; 
Slobodisky  v.  Curtis,  58  Neb.  211, 

Issue  of  Fact.  —  In  Dodge  v.  Bell,  37  Minn. 
382,  on  appeal  from  an  order  denying  a  mo- 
lion  to  vacate  an  order  sustaining  a  demurrer, 
it  was  held  that  the  term  new  trial  as  used  in 
the  statute  meant,  as  at  common  law,  a  retrial 
of  issues  of  fact.  See  also  Zaleski  v.  Clark,  45 
Conn.  401. 

But  when  a  cause  is  called  for  the  trial  of 
issues  of  fact,  any  order  or  ruling  thereafter 
made  by  the  court  which  prevents  a  party 
from  having  a  fair  trial  of  those  issues  is 
ground  for  a  new  trial.  Hine  v.  Myrick,  60 
Minn.  518. 

Same  —  Dismissal.  —  In  Harris  v.  Bruton,  2 
Indian  Ter.  524,  it  was  held  that  a  motion  to 
set  aside  an  order  withdrawing  a  cause  from 
the  jury  and  dismissing  the  case,  which  failed 
to  state  the  ground  for  such  motion,  was  in  no 
sense  a  motion  for  a  new  trial. 

Issues  Which  Have  Been  Passed  upon  by  Jury. 
—  In  State  v.  Behimer,  20  Ohio  St.  576,  it  was 
said:  "A  new  trial  has  been  defined  to  be  the 
reinvestigation  of  the  facts  in  a  case,  or, 
rather,  of  the  legal  rights  of  the  parties  upon 
disputed  facts.  The  term  new  trial,  therefore, 
as  applied  to  a  jury  case,  has  reference  solely 
to  an  issue  which  has  already  been  passed 
upon  by  a  jury." 

Decision.  —  There  must  have  been  a  decision 
by  jury,  court,  or  referee,  before  there  can  be 
a  new  trial.  Benjamin  v.  Stewart,  61  Cal. 
607;  Leach  v.  Pierce,  93  Cal.  6ig. 


Re-examination  of  All  and  Not  Part  of  Issues.  — 

In  Peed  v.  Brenneman,  72  Ind.  291,  it  was 
said :  "A  new  trial  im  plies  a  re-examination  of 
all,  and  not  a  part  only,  of  the  issues  between 
the  parties  as  to  whom  it  is  granted." 

New  Trial  and  Venire  Facias  de  Novo  Distin- 
guished.—  Bosseker  v.  Cramer,  18  Ind.  46. 
See  also  Peed  v.  Brenneman,  72  Ind.  291. 

Motion  for  New  Trial  —  Massachusetts  Statute. 
- — Springfield  v.  VVoicester.  2  Cush.  (Mass.)  61. 

2.  Next  and  Nearest  Synonymous.  —  And.  L. 
Diet.;  Booth  v.  Vicars,  1  Coll.  Ch.  Cas.  9; 
Stockdale  v.  Nicholson,  L.  R.  4  Eq.  370;  State 
v.  Asbell,  57  Kan.  404. 

"  The  word  next  legitimately  means  '  near- 
est '  or  '  nighest;  '  but  because  it  has  that 
meaning  it  is  often  used  to  designate  the  order 
of  succession  and  to  indicate  that  one  who  is 
next  comes  after  another  person."  Southgate 
v.  Clinch,  4  Jur.  N.  S.  428,  27  L.  J.  Ch.  651. 

Next  Annual  Assessment.  —  In  a  statute  pro- 
viding that  when  by  the  vote  of  a  town  meeting 
school  districts  should  be  merged  in  a  town, 
their  property  should  be  appraised  at  the  next 
annual  assessment  of  taxes,  "  next  annual  as- 
sessment "  means  "  when  the  assessors  begin 
to  make  their  next  annual  assessment." 
Cranston's  Petition,  18  R.  I.  423. 

The  Next  Day  \c  common  parlance,  the 
terminus  a  quo,  being  an  event  in  the  night- 
time, begins  as  soon  as  the  ensuing  sun  brings 
on  daylight.  Roumage  v.  Mechanics  F.  Ins. 
Co.,  13  N.  J.  L.  123. 

By  "Next  Justice,"  in  a  statute  providing  for 
the  appointment  of  appraisers  of  land,  is  not 
meant  strictly  the  nearest,  but  some  one  in 
the  town  where  the  land  lies.  Cheesborough 
v.  Clark,  1  Root  (Conn.)  141. 

Next  Two  Months  —  Custom  of  Trade.  —  In 
Bissell  v  Beard,  28  L.  T.  N.  S.  740,  evidence 
that  in  the  iron  trade  a  custom  prevails 
whereby  the  entire  months  of  July  and  August 
would  be  included  in  the  terms  "  during  the 
next  two  months,"  in  a  contract  entered  into 
on  June  17,  was  held  to  be  properlv  admissi- 
ble. 

The  Words  "  Next  Surviving  Son  According  to 
the  Seniority  of  Age  and  Priority  of  Birth,"  in  a 

clause  in  a  will  providing  for  remainders  over 
in  case  of  the  death  of  the  sons  to  whom  the 
lands  were  devised,  were  held  to  mean  the 
next  younger  and  not  the  next  elder  surviv- 
ing son.  Eastwood  v.  Lockwood,  L.  R.  3  Eq. 
487. 

Next  Election.  —  It  has  been  held  that  "  next 
election,"  in  a  constitutional  provision  that 
vacancies  are  to  be  filled  by  appointment  until 
the  next  election,  means  the  next  election 
for  electing  those  officers  whose  terms  have 
become  vacant.  People  v.  Budd,  114  Cal.  16S. 
See  also  People  v.  Mathevvson,  47  Cal.  442; 
State  v.  Cobb,  2  Kan.  32;  Matthews  v.  Shaw- 
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day  of  the  same  month  "next" — as  where  an  order  dated  May  6  sets  the 
twenty-second  day  of  May  "next"  for  a  hearing  —  the  term  "next"  may  be 
referred  to  the  month  (a  year  to  ensue  before  performance)  or  the  day  (per- 
formance to  be  of  the  same  month),  according  as  the  intention  of  the  parties 
apparent  upon  the  face  of  the  instrument  or  the  subject-matter  of  the  transac- 
tion may  require  ;  and  if  possible  such  construction  should  be  given  as  will 
effectuate  the  intention  of  the  parties  or  give  validity  to  the  proceedings.1 

The  Phrases  "  Next  Session,"  "  Next  Term,"  and  the  Like  are  usually  construed  to 
mean  the  next  possible  session,  etc.,  in  the  orderly  course  of  the  administra- 
tion of  justice  under  the  circumstances  of  the  case.2 


nee  County,  34  Kan.  606;  Sawyer  v.  Haydon, 

1  Nev.  75;  People  v.  Wilson,  72  N.  Car.  155; 
Com.  v.  Warwick,  172  Pa.  St.  140;  State  v. 
Gardner,  3  S.  Dak.  553.  See  also  the  titles 
Justices  of  the  Peace,  vol.  iS,  p.  53  et  seq.; 
Public  Officers;  and  compare  People  v. 
Mott,  3  Cal.  506. 

Next  General  Election.  —  See  General,  vol. 
14,  p.  949,  note. 

The  Phrase  "  Day  Next  Appointed  "  Held  Not 
Equivalent  to  Next  Day  Appointed.  —  See  Rich- 
ards v.  McBride,  8  Q.  B.  D.  119  (construing  44 
&  45  Vict.,  c.  61,  §  3,  referring  to  general  an- 
nual licensing  meetings). 

Enjoyment  for  Thirty  Years  "  Next  Before  "  the 
commencement  of  the  action  in  order  to  per- 
fect by  prescription  title  to  an  easement  under 

2  <S  3  Wm.  IV.,  c.  71,  does  noi  require  the  en- 
joyment lo  be  absolutely  uninterrupted.  See 
Clayton  v.  Corby,  2  Q.  B.  813,  42  E.  C.  L.  926; 
Parker  v.  Michell,  n  Ad.  &  El.  788,  39  E.  C. 
L.  229;  Glover  v.  Coleman,  L.  R.  10  C.  P.  116, 

11  Moak  282;  Lowe  v.  Carpenter,  6  Exch.  825; 
and  the  title  Prescription. 

1.  Computation  of  Time  —  Intention  Governs.  — 
Gibson  v.  Laughlin,  1  Minor  (Ala.)  182;  Find- 
ley  v.  Ritchie,  8  Port.  (Ala.)  452;  Murphy  v. 
Williams,  1  Ark.  376;  D-indridge  v.  Stevens, 

12  Smed.  &  M.  (Miss.)  723;  Winston  v.  Miller, 
12  Smed.  &  M.  (Miss.)  550;  Osgood  v.  Hutch- 
ins,  6  N.  H.  384;  Posey  v.  Franklin  Branch, 
2  McMull.  L.  (S.  Car.)  338. 

Year  to  Ensue.  —  In  Kettle  v.  Jones,  Bac. 
Abr.  tit.  Conditions,  P.  3,  it  was  held  that  the 
word  next  referred  to  a  month  and  not  to  a 
day,  and  therefore  that  a  twelvemonth  must 
ensue.  See  also  Wallace  -'.  Hill,  1  Minor 
(Ala.)  70;  Bunn  v.  Thomas,  2  Johns.  (N.  Y.) 
190.  So  of  "  next  ensuing,"  where  this  con- 
struction saves  the  instrument  from  usury  and 
the  wording  appears  due  to  mistake.  Buck- 
ley v.  Guildbank,  Cro.  Jac.  678. 

In  Drapeau  v.  Pominville,  11  Quebec  Super. 
Ct.  326,  it  was  held  that  a  promissory  note, 
dated  Nov.  7,  1895,  and  payable  "21  Novem- 
ber next  "  was  payable  on  Nov.  21,  1896,  and 
not  on  Nov.  21,  1895. 

In  Mobile  Bank  v.  State,  1  Minor  (Ala.)  290, 
it  was  held  that  a  notice  dated  March  6,  1824, 
of  a  motion  to  be  made  on  "  the  second  Mon- 
day after  the  fourth  Monday  in  March  next" 
did  not  refer  10  the  second  Monday  after  the 
fourth  in  March,  1824. 

The  "  third  Tuesday  of  February  next,"  in 
an  act  passed  Feb.  14,  regulating  the  election 
of  constables,  was  held  to  mean  the  "  third 
Tuesday  of  next  February."  In  re  Tallon,  7 
Pa.  Co.  Ct.  636,  25  W.  N.  C.  (Pa.)  554. 

"Next"  Held  to  Mean  Instant. —  Following 
the  rule  to  seek  the  intention  of  the  parties  to 


an  instrument,  next  referring  to  a  day  in  a 
month  of  the  same  name  as  the  month  of  the 
date,  has  been  held  to  mean  the  insiant  month. 

Prescot  v.  ,  Cro.  Jac.  646  (obligation  dated 

May  1,  conditioned  to  pay  a  sum  of  money  on 
the  May  15  "  next  ensuing  ");  Dawes  v. 
Charsley,  30  S.  J.  401,  W.  N.  (S6)  78  (a  con- 
tract of  sale  dated  Dec.  15,  1885,  to  be  com- 
pleted Dec.  28  next);  Brown  v.  Smith,  8  Dowl. 
867  (award  dated  Oct.  13,  1840,  directing  the 
payment  of  money  Oct.  28  next);  Findley  v. 
Ritchie,  8  Port.  (Ala.)  452  (writ  issued  on  Jan. 
3,  1838,  and  returnable  on  "  the  fourth  Mon- 
day in  January  next  ");  Osgood  v.  Hutchins, 
6  N.  H.  374  (application  by  a  prisoner  to  take 
the  poor  debtor's  oath;  an  order  of  notice, 
dated  May  6,  specifying  May  22  next  as  the 
day  of  hearing);  Nettleton  v.  Billings,  13  N. 
H.  446  (scire  facias  against  bail,  notice  to  the 
bail  dated  October  3,  1842,  execution  returnable 
on  the  third  Tuesday  of  October  next); 
Condon  v.  Barr,  47  N.  J.  L.  113  (summons 
dated  Oct.  5,  for  appearance  Oct.  16  next); 
Tompkins  v.  Carwin,  9  Cow.  (N.  Y.)  255; 
Scott  -/.  Adams,  12  Wend.  (N.  Y.)  218  (in  which 
cases  it  was  held  that  next  referred  to  the  day 
and  not  to  the  month). 

"  Next  Preceding "  or  "Next  Before"  in  Stat- 
utes Providing  for  Publication  of  Notice  of  Admin- 
istrator's Sales.  —  See  the  title  Executors  and 
Administrators,  vol.  11,  p.  1105,  where  such 
statutes  are  considered,  and  cases  collected. 

"  The  29th  Day  of  February  Next  Ensuing  "  to 
Aug.  29,  1832,  has  been  held  to  refer  to  Feb. 
29,  1836.  Chapman  v.  Beecham,  3  Q.  B.  723, 
43  E.  C.  L.  944. 

Statute.  ■ —  In  order  to  give  a  reasonable 
effect  to  a  statute,  the  words  "  by  the  first  day 
of  August  next  "  were  held  to  refer,  not  to 
the  dale  of  the  passage  of  the  act,  but  to 
another  date  mentioned  in  the  act.  Couch  v. 
Ulster,  etc.,  Turnpike  Co.,  4  Johns.  Ch.  (N. 
Y.)  26.    See  also  the  title  Statu  tes. 

Word  "  Next  "  Implied.  —  In  Kelly  v.  Gilman, 
29  N.  H.  385,  it  was  held  that  where  a  writ 
was  dated  in  February,  1853,  returnable  at  the 
court  lo  be  holden  011  the  fourth  Tuesdav  of 
April,  without  the  word  next,  the  word  next 
mighl  be  implied,  and  that  the  writ  would  be 
returnable  April  next. 

2.  Next  Session.  —  Where  an  appeal  was  to 
be  taken  at  the  next  session,  it  was  held  that 
by  next  session  was  meant  the  next  possible 
session.  Rex  v.  Justices,  3  T.  R.  150;  Reg. 
v.  Justices,  (>  0\  B.  D.  105;  Rex  v.  Norwich,  1 
B.  &  Ad.  310.  20  E.  C.  L.  393;  Rex  v.  Flint- 
shire, 7  T.'R.  196;  Rex  v.  Heath,  5  Ad.  &  El. 
343,  31  E.  C.  L.  353;  Reg.  v.  Sussex,  4  B.  &  S. 
t,66,  116  E.  C.  L.  966. 

The  Words  "Next  Assizes"  in  a  statute  have 
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Definition. 


NEXT  FRIEND.  —  Sec  the  titles  Guardian  ad  Litem,  vol.  15,  p. 

Next  Friend,  14  Encyc.  of  Pl.  and  Pr.  996. 


3; 


tieen  construed  in  like  manner.  Burns  v. 
Collum.  4  L.  R.  Ir.  493. 

The  Words  "  Next  Court  "  in  a  Georgia  statute 
directing  that  one  against  whom  a  bill  in 
equity  is  filed  shall  answer  at  the  "next  court," 
mean  the  next  court  after  that  to  which  the 
bill  is  returned.  Green  v.  McLaren,  7  Ga. 
107. 

The  "  next  court  to  be  holden  in  the  county  " 
in  a  statute  directing  when  a  report  of  referees 
shall  be  presented  for  confirmation  means  the 
next  court  after  the  making  of  the  award. 
Durell  v.  Merrill,  t  Mass.  411. 

Next  Terra  Held  to  Mean  the  Next  Term  Subse- 
quent to  That  at  Which  Proceedings  Mentioned 
Are  Taken.  —  French  v.  Barnard,  9  Cush. 
(Mass.)  403  (action  to  be  entered  at  lerm  next 
after  its  rem  oval). 

Avery  :•.  Pritchard,  106  N.  Car.  344;  Sond- 
ley  v.  Asheville,  no  N.  Car.  84  (in  these  cases, 
the  words  "  next  term  "  in  a  statute  providing 
lhat  an  appeal  should  be  taken  at  the  next 
term  of  court,  were  held  to  mean  the  next 
term  after  the  expiration  of  the  time  allowed 
after  service  of  notice  of  appeal). 

Shelburn  v.  Eldridge,  10  Vt.  123  ("  next  term  " 
in  reference  to  appeals  excludes  existing  term 
of  court  appealed  to). 

State  v.  Sasse,  72  Wis.  5  ("  next  term  suc- 
ceeding that  at  which  the  accused  shall  have 
been  arraigned  "  provided  by  statute  for  pre- 
senting a  petition  for  removal  means  the  next 
term  at  which  the  petition  might  properly  be 
presented  to  the  court). 

Contra.  —  "  Next  term  "  in  a  statute  provid- 
ing for  the  lime  of  trial  has  been  construed  as 
the  nearest  term  at  which  the  cause  was  tria- 
ble. State  v.  Asbell,  57  Kan.  403,  where,  how- 
ever, the  statute  containing  these  words  had 
to  be  reconciled  with  a  somewhat  inconsistent 
siatute  on  the  same  subject. 

Next  Term  —  Whether  General  or  Special.  — 
" Xext  term  "  in  a  statute  means  the  terms 
constituted  bylaw  and  noi  special  motion  days 
designated  as  special  terms.  Smith  v.  Cutter, 
10  Wend.  (N.  Y.)  589,  25  Am.  Dec.  580. 

In  Iowa,  where,  by  attachment,  the  defend- 


ant is  required  to  appear  and  answer  at  the 
"  next  teim,"  the  next  general  term  will  be 
intended,  unless  a  special  term  had  been  ap- 
pointed at  the  time  of  the  issuing  of  the  writ. 
Wilkie  v.  Jones,  Morr.  (Iowa)  97.  And  see  the 
title  Courts,  vol.  8,  p.  36,  note  3 

But  in  Smith  v.  Patton,  103  Ky.  444,  the 
words  "  next  term  "  were  held  to  apply  to  the 
first  term,  whether  regular  or  special. 

Motion  Returnable  at  Next  Terra  —  Designation 
of  Term.  —  A  writ  being  made  returnable  at 
the  term  "next  to  be  holden,"  the  term,  being 
fixed  by  general  statute,  is  sufficiently  definite 
without  stating  the  day  on  which  it  will  begin. 
Dean  v.  Swift,  11  Vt.  331.  And  see  Butcher 
v.  Brand,  6  Iowa  235. 

"  Next  Term  "  Held  to  Include  Adjourned  Term. 
—  See  Godfrey  v.  Douglas  County,  28  Oregon 
446. 

Next  Return  Day.  —  A  statute  allowed  an  ap- 
peal from  the  District  Court  f  W.  to  the  next 
term  of  the  Superior  Court  to  be  held  at  W., 
and  provided  that  the  words  "  the  next  term," 
etc.,  should  "  be  construed  to  mean  the  next 
return  day  to  said  court."  It  was  held  that 
the  latter  phrase  meant  the  next  return  day  to 
the  Superior  Court  at  W.  after  the  day  upon 
which  the  judgment  appealed  from  was  ren- 
dered. Shea  v.  New  York,  etc.,  R.  Co.,  66 
Conn.  268. 

Next  Session  of  Legislature.  —  The  words 

"  next  session  of  the  senate  "  in  a  statute  pro- 
viding for  the  approval  of  an  appointee  of  the 
governor  of  that  time,  means  the  next  session 
in  fact,  whether  special  or  regular.  State  v. 
Williams,  20  S.  Car.  12. 

The  phrase  "  next  regular  session,"  in  the 
Const.  111.  1870,  art.  4.  §  18,  providing  that 
each  general  assembly  shall  provide  for  the 
expenses  of  the  government  "  until  the  expira- 
tion of  the  first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session,"  was  held 
to  mean  the  end  of  the  first  fiscal  quarter  after 
the  adjournment  of  the  second  regular  session 
of  the  General  Assembly  held  after  the  adop- 
tion of  the  constitution.  People  v.  Lippincott, 
64  111.  256. 
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II  Blood  Relations,  538. 

III.  Statute  of  Distributions,  539. 
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CROSS-REFERENCES. 

See  the  titles  EXECUTORS  AND  ADMINISTRATORS,  vol.  11,  p.  771; 
HEIR,  HEIRS,  AND  THE  LIKE,  vol.  15,  p.  318;  SHELLEY'S  CASE 
{RULE  IN);  SUCCESSION.  And  see  DESCENDANT,  vol.  9,  p.  399; 
KIN,  vol.  18,  p.  63;  KINDRED,  vol  18.  p.  64. 

I.  DEFINITION.  —  The  term  "  next  of  kin  "  is  used  to  signify  the  relatives 
of  a  person,  sometimes  in  the  sense  of  nearest  blood  relations,  and  at  other 
times  in  the  sense  of  relatives  entitled  to  take  under  the  statute  of  distribu- 
tions, or  distributees.1  The  practical  difference  between  next  of  kin  and 
heirs  at  law  is  that  the  former  take  the  personal  property,  while  the  latter 
take  the  real  estate.     In  the  United  States,  where  primogeniture  is  not  recog- 


1.  Father  and  Mother.  —  An  allegation  in  a 
complaint  that  a  minor's  next  of  kin  is  his 
mother  can  be  sustained  only  by  proof  that  the 
father  is  dead.    David  v.  Waters,  i  r  Oregon  449. 

In  Equal  Degree. —  Under  a  residuary  be- 
quest to"  my  next  of  kin  in  equal  degree," 
brothers  were  held  to  be  entitled  to  the  exclu- 
sion of  nephews  and  nieces.  Wimbles  v. 
Pitcher,  12  Ves.  Jr.  433. 

Nearest  of  Kindred.  —  The  term  "  nearest  of 
kindred,"  with  reference  to  the  statute  of  dis- 
tributions, has  the  same  meaning  as  "  next  of 
kin."    Markhatn  v.  Ivatt.  20  Beav.  579. 

Degrees  of  Consanguinity.  —  In  Chicago,  etc., 
R.  Co.  v.  Shannon,  43  III.  345,  it  was  said: 
"  We  know  of  no  principle  by  which  we  are 
authorized  to  say  that  '  the  next  of  kin  '  must 
be  within  certain  degrees  of  consanguinity. 
Any  rule  or  limitation  of  that  character  which 
we  should  endeavor  to  lay  down  would  be 
purely  arbitrary,  and  mere  judicial  legislation. 
The  phrase  '  next  of  kin,'  used  in  the  statute, 
is  a  technical  legal  phrase,  and  we  must  sup- 
pose it  to  have  been  used  by  the  legislature  in 
its  technical  sense.  It  means  here  what  it 
means  elsewhere." 

Half  Blood.  —  In  Brown  v.  Brown,  1  D.  Chip. 
(Vt.)  360,  it  was  held  that  in  Vermont,  brothers 
and  sisters  of  the  half  blood  inherited  real 
estate  and  took  personalty  as  next  of  kin  to 
each  other.  See  also  Smith  v.  Tracy,  1  Vent. 
323;  Collingwood  v.  Pace,  1  Vent.  424;  Win- 
chelsea  v.  Ncrcliff,  Freem.  Ch.  95;  Croke  v. 
Watts,  Freetn.  Cn.  112;  Burnet  v.  Mann.  1  Ves. 
156;  Stratton  v.  Linton,  31  L.  J.  P.  48;  Single's 
Appeal,  59  Pa.  St.  55.  And  see  the  title  Suc- 
cession. 

Will.  —  The  words  in  a  will:  "I  *  *  * 
acknowledge  N.,  my  second  cousin,  *  *  * 
o  be  my  next  of  kin  and  heir  at  law  to  all  my 


real  and  personal  property  situate  in  the  parish 
of  M."  were  held  to  be  an  effectual  gift  to  N., 
who  was  in  fact  neither  heir  nor  next  of  kin 
of  the  testator.  Parker  v  Nickson,  1  De  G.  J. 
&  S.  177.    See  also  the  title  Wills. 

Legatees.  —  In  Booth  v.  Kitchen,  7  Hun  (N. 
Y.)  260,  it  was  held  that  a  statute  allowing  the 
next  of  kin  to  contest  the  validity  of  a  will  of 
personal  property  within  one  year  after  its  pro- 
bate did  not  extend  to  persons  claiming  to  be 
legatees  who  were  not  at  the  same  time  next 
of  kin. 

When  a  legacy  is  given  to  the  next  of  kin  of 
the  person  without  mentioning  the  proportion 
in  which  the  fund  is  to  be  divided,  it  is  a  rea- 
sonable inference  that  the  legatee  should  take 
quasi  next  of  kin,  according  to  the  statute  of 
distributions.  Tillinghast  v.  Cook,  9  Met. 
(Mass.)  148;  Daggett  v.  Slack,  8  Met.  (Mass.) 
450. 

Legal  or  Personal  Representatives.  (See  also 
Legal  Representatives,  Personal  Repre- 
sentatives, Representatives,  Etc.,  vol.  18,  p. 
813.)—  In  Shaver  v.  Shaver,  1  N.  J.  Eq.  439, 
it  was  said:  "  Next  of  kin  are  not  personal 
representatives,  and  cannot  come  as  such  into 
coutt  representing  the  ancestor.  If  they  were 
permitted  to  do  so,  it  is  conceived  that  much 
inconvenience  would  result  from  it;  more, 
probably,  than  can  well  be  foreseen." 

Under  a  gift  to  a  person's  "  next  personal 
representatives,"  or  "  next  legal  representa- 
tives," his  nearest  of  kin,  in  blood,  will  take. 
Booth  v.  Vicars,  13  L.  J.  Ch.  147,  1  Coll.  Ch. 
Cas.  6;  Withy  v.  Mangles,  10  L.  J.  Ch.  391.  10 
CI.  &  F.  215;  Stockdale  v.  Nicholson,  36  L.  J. 
Ch.  793,  L.  R.  4  Eq.  359.  See  also  the  title 
Wills. 

Death  hy  Wrongful  Act.  —  See  the  title  Death 
by  Wrongful  Act,  vol.  8,  p.  902. 

537  Volume  XXI. 


Blood  Relations. 


NEXT  OF  KIN 


Blood  Relations. 


nized  as  a  rule  of  descent,  the  next  of  kin,  in  the  majority  of  cases,  are  the 
same  as  the  heirs  at  law.  But  in  many  cases  they  may  be  different.  Thus, 
in  some  of  the  states  personal  property  is  distributed  to  the  parents  of  the 
intestate,  while  the  real  estate  vests  in  his  brothers  and  sisters.  In  such  a 
e.ise  the  parents  take  the  personal  property  as  next  of  kin,  while  the  brothers 
and  sifters  take  the  real  estate  as  heirs  at  law.1 

Civil  Law.  —  In  determining  the  degree  of  proximity  of  kindred  the  courts 
have  generally  applied  the  rules  of  the  civil  law.2 

II.  Blood  Relations.  —  Ordinarily  the  words  "  next  of  kin  "  are  limited 
in  legal  meaning,  as  in  common  use,  to  blood  relations.3  But  the  term  is  not 
always  confined  to  relatives  by  blood.4  Thus,  the  courts  have  generally  held 
that  the  husband  is  not  the  next  of  kin  of  his  wife,  and  vice  versa;*  but  in  a 
number  of  cases  the  term  has  been  held  to  include  the  husband  or  wife.6 


1.  Heirs  at  Law.  —  Underwood  v.  Wing,  4  De 
G.  M.  &  G.  633,  24  L.  J.  Ch.  293.  See  also  the 
title  Heir,  Heirs,  and  the  Like,  vol.  15,  p. 

318. 

In  New  York  L.  Ins.,  etc.,  Co.  v.  Hoyt,  161 
N.  Y.  1,  it  was  said:  "  While  the  word  '  heir,' 
which  has  a  popular  as  well  as  a  technical 
meaning,  is,  under  special  circumstances,  held 
to  include  '  next  of  kin,'  the  latter  phrase, 
which  has  not  acquired  a  popular  meaning, 
but  has  a  technical  meaning  only,  is  never 
held,  when  standing  alone,  to  include  heirs  at 
law.  '  Heir'  may  have  either  of  two  mean- 
ings, but  '  next  of  kin,'  when  used  simpliciter , 
as  in  the  instrument  before  us,  only  one." 

Land  was  devised  to  M.  for  life,  and  at  her 
decease  to  pass  and  descend  to  her  heirs  or  next 
of  kin.  In  holding  "  heirs"  to  be  a  word  of 
limitation  the  court  said  that  the  presumption 
that  the  technical  word  "  heirs  "  was  a  word 
of  limitation  was  not  rebutted  by  the  words 
"  next  of  kin."  Serfass  v.  Serfass,  190  Pa.  St. 
484. 

Real  Property.  —  By  the  Connecticut  statute  of 
distributions,  previous  to  the  revision  in  1784, 
real  and  personal  property  were  placed  upon 
the  same  footing;  and  the  term  "  next  of 
kin  "  had  the  same  meaning,  whether  used 
with  reference  to  one  or  to  the  other.  When 
used  with  reference  to  real  estate,  it  never 
meant  those  alone  of  the  blood  of  the  first  pur- 
chaser. Hiilhouse  v.  Chester,  3  Day  (Conn.) 
166. 

2.  Matter  of  Marsh,  (Surrogate  Ct.)  5  Misc. 
(N.  Y.)  429.  For  the  canons  of  the  civil  law 
and  a  full  treatment  of  the  subject  see  the  title 
Succession. 

3.  Blood  Relations.  —  Haraden  v.  Larrabee, 
113  Mass.  430;  Watson  v.  St.  Paul  City  R.  Co., 
70  Minn.  514;  Piatt  v.  Mickle,  137  N.  Y.  106. 

The  words  "  nextof  kin,"  "  nearest  of  kin." 
mean  "  nearest  blood  relations."  Swasey  v. 
Jaques,  144  Mass.  135;  Keniston  v.  Mayhew, 
169  Mass.  166;  Leonard  v.  Haworth,  171  Mass. 
496. 

The  phrases  "  related  to,"  "  relations,"  and 
"  next  of  kin,"  whether  used  in  a  statute,  a 
will,  or  a  contract,  include  only  relatives  by 
blood,  and  not  connections  by  marriage.  Su- 
preme Council,  etc.  7/.  Bennett,  47  N.  J.  Eq.  39. 

Adopted  Child.  —  Helms  v.  Elliott,  89  Tenn. 
446.  See  also  Murphy  v.  Portrum.  95  Tenn. 
609. 

4.  Next  of  Kin  Not  Confined  to  Blood  Relations. 

—  Dewey  v.  Goodenough,  56  Barb.  (N.  Y.)  54; 
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Merchants'  Ins.  Co.  v.  Hinman,  34  Barb.  (N. 
Y.)  418;  Merchants'  Ins.  Co.  v.  Hinman, 
(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  182. 

5.  Husband  and  Wife  Not  Next  of  Kin  —  Eng- 
land,  — Worseley  v.  Johnson,  3  Atk.  758;  Kil- 
ner  v.  Leech,  10  Beav.  362;  Daves  v.  Bailey,  1 
Ves.  84;  Bailey  v.  Wright,  iS  Ves.  Jr.  49. 

Georgia.  —  Wetter  v.  Walker,  62  Ga.  145. 
Illinois.  —  Townsend  v.  Radcliffe,44  111,  446. 
Louisiana.  —  Williamson's  Succession,  3  La. 
Ann.  261. 

Maryland.  —  Waters  v.  Tazewell,  9  Md.  291. 
Massachusetts.  —  Farr    v.    Flood,    11  Cush. 
(Mass.)  24;  Brookfield  v.  Allen,  6  Allen  (Mass.) 

585. 

Nebraska.  —  Warren  v.  Englehart,  13  Neb. 
283. 

New  ffamps  hi>e.  —  Wilkins  v.  Ordway,  59 
N.  H.  382. 

ATew  Jersey.  —  Donnington  v.  Mitchell,  2  N. 
J.  Eq.  247. 

New  York.  —  Murdock  v.  Ward,  67  N.  Y. 
387;  Luce  v.  Dunham,  69  N.  Y.  36;  Keteltas  v. 
Keteltas,  72  N.  Y.  312;  Tillman  v.  Davis,  95 
N.  Y.  17;  Lucas  v.  New  York  Cent.  R.  Co., 
21  Barb.  (N.  Y.)  245;  Green  v.  Hudson  River 
R.  Co.,  32  Barb.  (N.  Y.)  25;  Slosson  v.  Lynch, 
43  Barb.  (N.  Y.)  147:  Hamlin  v.  Osgood,  1 
Redf.  (N.  Y.)  409;  Whitaker  v.  Whitaker,  6 
Johns.  (N.  Y.)  112;  Stewarts.  Stewart,  7  Johns. 
Ch.  (N.  Y.)  229;  Wright  v.  M.  E.  Church, 
Hoffm.  (N.  Y.)  213. 

North  Carolina.  —  Peterson  v.  Webb,  4  Ired. 
Eq.  (39  N.  Car.)  56. 

Ohio.  —  Steel  v.  Kurtz,  28  Ohio  St.  192. 

Pennsylvania.  —  Ivins's  Appeal,  106  Pa.  St. 
176,  51  Am.  Rep.  516. 

Texas.  —  Peet  v.  Commerce,  etc.,  St.  R.  Co., 
70  Tex.  522. 

See  also  the  title  Death  by  Wrongful  Act, 
vol.  8,  p.  889. 

Testamentary  Gift. —  Husband  and  wife  are 
not  next  of  kin  to  each  other,  and  to  extend 
the  meaning  of  those  words,  when  used  in  a 
testamentary  gift  by  either,  so  as  to  include 
the  other,  such  an  intention  must  definitely  ap- 
pear from  the  context  or  other  portions  of  the 
will.    Piatt  v.  Mickle,  137  N.  Y.  106. 

A  bequest  by  a  husband  to  his  next  of  kin 
does  not  include  his  wife,  nor  does  a  similar 
bequest  by  a  wife  under  a  power  include  her 
husband.    Garrick  v.  Camden,  14  Ves.  Jr.  382. 

6.  Husband  and  Wife  Held  to  Be  Included.  — 
Power  v.  Hafley,  85  Ky.  671;  Dewey  v.  Goode- 
nough, 56  Barb.  (N.  Y.)  54;  Steel  v.  Kurtz,  28 
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III.  Statute  of  Distributions.  —  In  the  United  States  it  has  been  very 
generally  held  that  the  term  "next  of  kin,"  when  unexplained  by  the  context, 
means  next  of  kin  according  to  the  statute  of  distributions.1  But  in  England 
the  rule  is  otherwise,  and  the  English  rule  has  been  followed  by  some  of  the 
cases  in  the  United  States.2  But  even  in  England,  where  it  appears  by  other 
words  that  reference  is  had  to  the  statute  of  distributions,  "  next  of  kin  "  is 
held  to  be  equivalent  to  "next  of  kin  under  the  statute."  3 

IV.  Period  at  Which  Next  of  Kin  Are  to  Be  Ascertained.  —  The  term 
"  next  of  kin,"  in  the  absence  of  anything  to  show  a  contrary  intent,  has 
reference  to  the  death  of  the  person  with  regard  to  whom  the  term  is  used, 


Ohio  St.  198;  Lima  Electric  Light,  etc.,  Co.  v. 
Deubler,  3  Ohio  Cir.  Dec.  720;  Chattanooga 
Electric  R.  Co.  v.  Johnson,  97  Tenn.  667. 

In  New  York  the  term  "  next  of  kin,"  as 
used  in  3  Rev.  Stat.  N.  Y.  (5th  ed.)  748,  §  23, 
authorizing  actions  against  the  next  of  kin  to 
recover  back  the  assets,  was  held  to  mean 
those  to  whom,  under  the  statute  of  distribu- 
tions, the  personal  estate  of  the  deceased  would 
pass,  and  therefore  to  include  the  widow  of 
the  deceased.  Merchants'  Ins.  Co.  v.  Hin- 
man,  34  Barb.  (N.  Y.)  410,  13  Abb.  Pr.  (N.  Y.) 
110. 

In  Seabright  v.  Seabright,  28  W.  Va.  415,  it 
was  held  that  by  the  words  "  next  of  kin,"  in 
designating  the  persons  against  whom  a  party 
to  a  suit  should  not  testify  in  his  own  behalf 
as  to  certain  transactions,  the  law  does  not  in- 
tend simply  the  nearest  blood  relations  of  the 
decedent,  but  means  any  distributees,  as,  for 
instance,  the  decedent's  widow. 

A  widow  is  next  of  kin  to  her  deceased  hus- 
band within  the  meaning  of  the  Iowa  statute 
(now  Annot.  Code  1897,  §  4604)  providing  that 
no  party  to  any  action  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction 
or  communication  between  such  witness  and 
one  deceased,  as  against  the  next  of  kin  of  such 
deceased  person.  French  v.  French,  84  Iowa 
655.    See  also  the  title  Witnesses. 

The  words"  nextof  kin  "  in  a  statute  which 
provides  for  the  bringing  of  an  action  against 
an  executor  or  administrator  by  any  legatee 
or  by  any  of  the  next  of  kin  of  the  testator  en- 
titled to  share  in  the  distribution  of  the  estate 
have  been  held  to  include  the  widow  of  the 
testator.  Betsinger  v.  Chapman,  88  N.  Y. 
488. 

1.  Next  of  Kin  According  to  Statute  of  Distribu- 
tions —  Equivalent  to  Distributees.  —  Warren  v. 
Englehart,  13  Neb.  283;  Missouri  Pac,  R.  Co. 
v.  Baier,  37  Neb.  250;  Wilkins  v.  Ordway,  59 
N.  H.  382;  Pinkham  v.  Blair,  57  N.  H.  226; 
Dewey  v.  Goodenough,  56  Barb.  (N.  Y.)  54; 
Merchants'  Ins.  Co.  v.  Hinman,  34  Barb.  (N. 
Y.)4i8;  Merchants'  Ins.  Co.  v.  Hinman, (Supm. 
Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  182;  Snede- 
ker  v.  Snedeker,  47  N.  Y.  App.  Div.  471, 
affirmed  164  N.  Y.  58;  Steel  v.  Kurtz,  28  Ohio 
St.  191 ;  Seabright  v.  Seabright,  28  W.  Va. 
466. 

Deed  of  Trust.  —  A  deed  of  trust  provided 
that  the  trust  property  should  be  distributed 
among  the  grantor's  next  of  kin,  "  according 
to  the  statute  of  distributions  of  the  state  of 
New  York."  It  was  held  that  the  beneficiaries 
were  sufficiently  designated  and  that  both  the 
real  and  the  personal  property  under  the  deed 
of  trust  went  to  the  next  of  kin  and  not  to  the 


heirs  "at  law.  New  York  L.  Ins.,  etc.,  Co.  v. 
Hoyt,  161  N.  Y.  1. 

2.  English  Rule  —  Next  of  Kin  Confined  to 
Nearest  in  Proximity  of  Consanguinity  and  Not 
Extended  to  Persons  Who  Would  Take  under  Stat- 
ute of  Distributions.  —  Brandon  v.  Brandon,  3 
Swanst.  318;  Smith  v.  Cam p bell,  19  Ves.  Jr.  400; 
Lucas  v.  Brandreth,  28  Beav.  274:  Halton  v. 
Foster.  L.  R.  3  Ch.  505;  Withy  v.  Mangles,  10 
CI.  &  F.  215;  In  re  Gray's  Settlement,  (1896)  2 
Ch.  804.;  Elmsley  v.  Young,  2  Myl.  &  K.  780; 
Avison  v.  Simpson,  1  Johns.  Ch.  (Eng.)  43; 
Brookfield  v.  Allen,  6  Allen  (Mass.)  585;  Pink- 
ham  v.  Blair,  57  N.  H.  242;  Wright  v.  M.  E. 
Church,  Hoffm.  (N.  Y .)  2:3;  Harrison  v.  Ward, 

5  jones  Eq.  (58  N.  Car.)  240;  Redmond  v. 
Burrough,  63  N.  Car.  242;  Davenport  v.  Has- 
sel,  Busb.  Eq.  (45  N.  Car.)  29. 

In  Henry  v.  Henry,  9  Ired.  L.  (31  N.  Car.) 
279,  it  was  sa'd :  "  '  Next  of  kin'  means  near- 
est of  kin,  and  does  not  include  those  who  are 
entitled  by  representation." 

A  succession  statute  provided  that  in  case 
there  should  be  no  widow  or  children  and  no 
representatives  of  a  child,  the  whole  surplus 
should  be  distributed  to  the  next  of  kin  in 
equal  degree  of  the  deceased  and  their  legal 
representatives.  In  construing  this  statute 
the  court  said:  "These  second  and  third 
cousins  cannot,  therefore,  take  by  representa- 
tion by  reason  of  this  flat  prohibition  of  the 
statute;  neither  can  they  take  as  next  of  kin, 
because  there  are  others  who  are  nearer.  The 
word  1  next,'  as  used  in  this  statute,  means 
nearest  in  place;  and  to  be  the  nextof  kin, 
within  its  meaning,  it  is  necessary  to  be  near- 
est of  kin."  Adee  v.  Campbell,  t4  Hun  (N. 
Y.)  551,  affirmed  79  N.  Y.  52. 

A  testator  gave  property  to  his  "  nearest  rela- 
tions." It  was  held  that  his  brothers  took,  to 
the  exclusion  of  nephews  and  nieces.  Locke 
v.  Locke,  45  N.  J.  Eq.  97. 

3.  Garrick  v.  Camden,  14  Ves.  Jr.  385; 
Lowndes  v.  Stone,  4  Ves.  Jr.  649;  ///  re  Gray's 
Settlement,  (1896)  2  Ch.  805;  Halton  v.  Foster, 
L.  R.  3  Ch.  505;  Stamp  v,  Cooke,  1  Cox  Ch. 
234;  Smith  v.  Campbell,  19  Ves.  Jr.  400;  Bul- 
lock v.  Downes,  9  H.  L.  Cas.  1;  Boys  v.  Brad- 
ley, 10  Hare  389;  Nichols  v.  Haviland,  1  Kay 

6  J.  504;  Williams  v.  Ashton,  1  Johns.  &  H. 
115;  Fielden  v.  Ashworth,  L.  R.  20  Eq.  410; 
Ash  v.  Ash,  33  Beav.  187;  Mattison  v.  Tanfield. 
3  Beav.  131;  Lewis  v.  Morris,  19  Beav.  34;  Hol- 
loway  v.  Radcliffe,  23  Beav.  163;  In  re  bank- 
ing's Settlement  Trusts,  L.  R.  6  Eq.  601;  Mai- 
tin  v.  Glover,  1  Coll.  Ch.  Cas.  270;  Jenkins  v. 
Gower,  2  Coll.  Ch.  Cas.  537;  Horn  v.  Coleman, 
1  Smale  &  G.  169;  Richardson  v.  Richardson, 
14  Sim.  526;  Phillips  v.  Garth,  3  Bro.  C.  C.  69. 
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anil  a  person's  next  of  kin  are  to  be  determined  as  of  the  date  of  his  death.1 
Rut  it  may  be  shown  that  by  "  next  of  kin  "  the  next  of  kin  of  a  person  at 
some  other  period  than  the  time  of  his  death  were  meant.2 

'•  NICKLE."  —  See  note  3. 

NIECE.  —  See  NEPHEW  —  NlECE,  ante. 

NIGHT  -  NIGHTTIME.  —  That  space  of  time  during  which  the  sun  is  below 

th  horizon  of  the  earth,  except  that  short  space  which  precedes  its  rising  and 
follows  its  setting  during  which,  by  its  light,  the  countenance  of  a  man  may 
1)   discerned.    In  most  of  the  states,  however,  night  is  defined  by  statute."* 

NIGHTWALKER.  (See  also  the  titles  PROSTITUTION ;  VAGRANCY.)  — 
Night  walkers  are  persons  who  make  themselves  common  nuisances  by  going 


1.  Dato  of  Death.  —  Gundry  v.  Pinniger,  14 

Beav.  Q4;  Seifferih  v.  Badham,  9  Beav.  372; 
Gorbell  v.  Davison,  18  Beav.  556;  Starr  v. 
Newberry,  23  Beav.  436;  Harrison  v.  Harrison, 
2S  Beav.  21;  Urquharl  v.  Urquhart,  13  Sim. 
613;  Bird  v.  Wood,  2  Sim.  &  St.  400;  Minter 
v.  Wraith,  13  Sim.  52;  Michell  v.  Bridges,  13 
W.  R.  200;  In  re  Lang,  g  W.  R.  589;  Murphy 
-'.  Donegan,  3  J.  &  La  T.  534;  Baker  v.  Gib- 
son, 12  Beav.  101;  Spink  v.  Lewis,  3  Bro.  C. 
C.  355;  Doe  v.  Lavvson,  3  East  278;  Ware  v. 
Rowland,  2  Phil.  635;  Holloway  v.  Hollovvay, 
5  Ves.  Jr.  399;  Mailer  of  Barber,  1  Smale  &  G. 
118;  Keniston  v.  Mayhew,  169  Mass.  166; 
Chills  v.  Russell.  11  Met.  (Mass.)  23;  Brent  v. 
Washington,  18  Gratt.  (Va.)  536. 

A  marriage  settlement  provided  that  failing 
a  disposition  by  will,  the  property  belonging 
to  or  which  might  belong  to  the  husband 
should  fall  to  and  become  the  property  of  his 
own  nearest  of  kin.  It  was  held  that  the 
term  "  nearest  of  kin  "  described  the  person 
who  filled  that  character  at  the  death  of  the 
husband,  and  not  at  the  death  of  his  wife  if 
she.  survived  him.  Hood  v.  Murray,  14  App. 
Cas.  125. 

2.  Marsh  v.  Marsh,  1  Bro.  C.  C.  294. 

The  testator  may,  however,  direct  the  ascer- 
tainment of  the  next  of  kin  at  any  time  which 
he  may  choose.  Pinder  v,  Pinder,  28  Beav. 
44;  White  v.  Springelt,  L.  R.  4  Ch.  300. 

If  the  gift  is,  after  the  decease  of  the  tenant 
for  life,  to  such  persons  "  as  shall  then  be  my 
next  of  kin,"  the  word  "  then  "  must  refer  to 
the  death  of  the  tenant  for  life.  Long  v. 
Blackall,  3  Ves.  Jr.  486;  Wharton  v.  Barker, 
4  Kay  &  J.  483- 

If,  however,  the  word  "  then  "  is  used  as  the 
equivalent  of  "  thereupon,"  the  rule  does  not 
apply.    Bullock  v.  Downes,  9  H.  L.  Cas.  1. 

A  testator  devised  a  life  estate  to  his  son, 
with  a  proviso  that  in  case  the  son  should  die 
leaving  no  children,  then  all  his  estate  should 
go  to  "  my  next  of  kin,  then  living,  share  and 
share  alike."  In  construing  this  provision  the 
court  said:  "  We  are  equally  clear  that  the 
testator  only  intended  his  next  of  kin  who 
should  be  living  at  the  death  of  his  son  George 
to  be  the  residuary  legatees  of  his  estate,  and 
that  intent  excludes  all  of  the  children  of 
nephews  and  nieces  who  were  dead  before  the 
death  of  the  testator's  son  George."  Everitt's 
Estate,  195  Pa.  St.  450. 

3.  Nickle.  (See  also  the  title  Trademarks.) 
—  In  Duke  v.  Cleaver,  19  Tex.  Civ.  App.  221, 
it  was  held  that  the  word  nickle  was  not  de- 


scriptive of  the  business  of  general  merchan- 
dise and  that  an  exclusive  right  could  be 
acquired  to  the  words  "  Nickle  Store  "  on  a 
sign.  The  court  said:  "  The  word  represent- 
ing our  five-cent  coin  is  spelled  '  nickel,'  while 
the  one  in  the  sign  is  spelled  nickle,  *  *  * 
The  meanings  of  the  two  words  have  not  the 
slightest  similarity.  Nickle  is  defined  as  fol- 
lows: '  the  European  green  woodpecker,  or 
yaffle;  called  also  nicker  pecker.'  See  Web- 
ster's Int.  Diet.,  1891." 

4.  Night.  —  Cureton  v.  Reg.,  I  B.  &  S.  218, 
101  E.  C.  L.  218;  State  v.  Watkins,  11  Nev.  37 
(evidence  held  sufficient  to  establish  entry  at 
night);  State  v.  Robinson,  35  N.  J.  L.  72; 
Nicholls  v.  State,  68  Wis.  416.  See  also  the 
title  Burglary,  vol.  5,  p.  58  et  seq. 

For  Statutory  Definitions  in  addition  to  those 
given  in  the  article  referred  to,  see  Taylor  v. 
Territory,  (Ariz.  1901)64  Pac.  Rep.  423;  Stale 
v.  Gray,  23  Nev.  301  (holding  the  evidence  in- 
sufficient under  the  definition);  Jackson  ». 
State,  (Tex.  Crim.  1897)  38  S.  W.  Rep. 
990. 

Arson  is  by  statute  frequently  punishable 
more  severely  when  the  burning  is  done  by 
night.  See  the  title  Arson,  vol.  2,  p.  936. 
Where  the  punishment  is  the  same  whether 
the  burning  is  by  day  or  night,  the  indictment 
cannot  be  objected  to  because  it  describes  the 
time  of  the  crime  as  at  night,  applying  the 
common-law  instead  of  the  statutory  rule. 
Com.  £.-.  Lamb,  1  Gray  (Mass.)  493. 

Game  Laws.  —  The  common-law  definition  of 
night  in  the  law  of  burglary  has  been  applied 
under  a  game  law  prohibiting  the  shooting  of 
ducks  at  night.  Klieforth  v.  State,  88  Wis. 
165. 

Date.  —  A  complaint  for  an  offense  committed 
in  the  nighttime  of  a  particular  day  may  be 
dated  on  the  same  day.  Com.  r.  Flynn,  3 
Cush.  (Mass.)  525. 

At  Night  —  "  Iron-safe  Clause  "  in  Fire  Insur- 
ance Policy  Requiring  Books  to  Be  Kept  in  Safe  at 
Night.  —  See  the  tiile  Fire  Insurance,  vol.  13, 
p.  356,  and  note  10. 

The  Phrase  "the  Nighttime  of"  the  Sabbath 
Day  in  an  indictment  against  keeping  open  a 
tippling  house  on  the  Sabbath,  includes  the 
time  from  twelve  o'clock  Saturday  night  to 
Sunday  morning  as  well  as  that  period  which 
follows  the  close  of  Sunday.  Kroer  v.  People, 
78  111.  294.  See  also  the  titles  Intoxicating 
Liquors,  vol.  17,  p.  346  et  seq . ;  Sunday. 

Night  Hostler.  —  Dayharsh  v.  Hannibal,  etc., 
R.  Co.,  103  Mo.  570. 
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about  at  night  committing  bawdry  or 

NIHIL  EST.  —  See  note  2. 

NIL  DICIT.  —  See  note  3. 

NISI.  —  See  note  4. 

NIXE.  (See  also  the  titles  DECOY 
—  See  note  5. 

NO.  —  See  note  6. 

1.  Nightwalker.  —  1  Bishop's  New  Crim. 
Law,  £  501,  subdiv.  4. 

In  Stite  v.  Dowers,  45  N.  H.  543,  quoting  1 
Burn's  Justice  765,  nightwalkera  are  said  to 
be  those  who  eai*e-drop  men's  houses,  cast 
men's  gates,  carts,  and  the  like  into  ponds,  or 
commit  other  outrages  or  misdemeanors  in 
the  night,  or  shall  be  suspected  to  be  pilfering 
or  otherwise  like  to  disturb  the  peace,  or  that 
be  persons  of  ill  behavior  or  of  evil  fame  or 
report  generally,  or  that  shall  keep  company 
with  any  such,  or  with  other  suspicious  per- 
sons in  the  night. 

A  woman  walking  up  and  down  the  streets 
to  pick  up  men  is  a  nightwalker.  Lawrence 
v.  Hedger,  3  Taunt.  15.  See  also  Stokes  v. 
State,  92  Ala.  73. 

For  another  definition,  see  Watson  v.  Carr, 
1  Lewin  C.  C.  6  (quoted  in  title  Arrest,  vol.  2, 
p.  882,  note  1);  State  v.  Clemens,  78  Iowa  124. 

Common  Nightwalkers.  —  See  Thomas  v. 
State,  55  Ala.  260;  Stale  v.  .Dowers,  45  N.  H. 
543:  State  v.  Russell,  14  R.  I.  506;  and  gen- 
erally Common,  vol.  6,  p.  235. 

Arrest  Without  Warrant.  —  See  the  title  Ar- 
rest, vol.  2,  p.  881  ei  seq. 

Constituents  of  Offense  —  Indictment. — "At 
common  law,  a  nightwalker  was  held  to  be  a 
suspected  person,  rather  than  a  criminal,  and 
might  be  arrested,  and  kept  in  custody  until 
the  next  morning,  and  then  taken  before  a 
magistrate  for  examination,  and  required  to 
find  sureties  for  good  behavior;  but  was  not 
indictable,  unless  upon  the  further  charge  of 
some  unlawful  purpose  or  intent."  Thomas  v. 
State.  55  Ala.  260 

"  To  constitute  this  offense  [of  being  a  com- 
mon nightwalker],  the  habit  should  exist  of 
being  abroad  at  night  for  the  purpose  of  com- 
mitting some  crime,  of  disturbing  the  peace, 
or  doing  some  wrongful  or  wicked  act.  If 
some  crime  is  actually  committed,  that  is  the 
subject  of  a  separate  indictment."  State  v. 
Dowers,  45  N.  H.  544.  See  also  Stokes  v.  State, 
92  Ala.  73. 

To  make  the  offense  of  being  a  common 
nightwalker  indictable,  however,  a  criminal  or 
unlawful  intent,  such  as  to  eavesdrop  men's 
houses,  etc.  (see  Burn's  Justice,  quoted  supra), 
or  to  pick  up  men  (see  Lawrence  v.  Hedges,  3 
Taunt.  15,  quoted  supra),  must,  it  is  said,  be 
shown.    Thomas  v.  State,  55  Ala.  251. 

Indictable  as  a  Nuisance.  —  S™e  the  title 
Nuisances,  post. 

2.  Nihil  Est.  —  A  return  nf  a  sheriff  appro- 
priate to  a  writ  of  scire  facias.  It  is  a  fuller 
return  than  that  of  >ion  tst  inventus,  and  it 
means  "  that  the  defendant  has  nothing  in  the 
bailiwick,  no  dwelling  house,  no  family,  no 
residence,  and  no  personal  presence,  to  enable 
the  officer  to  make  the  service  required  by  the 
Act  of  Assembly.  *  *  *  ~Sih.il  is  a  good  re- 
turn to  a  writ  of  summons."    Sherer  v.  Easton 


other  petty  offenses  or  annoyances. 


Letters,  vol.  9,  p.  15 ;  Postal  Laws.) 


Bank,  33  Pa.  St.  139.  See  also  the  title  Re- 
turns, 18  Encyc.  of  Pl.  and  Pr.  941,  942. 

3.  Nil  Dicit — Judgments.  (See  also  the  title 
Judgments,  vol.  17,  p.  756;  Defaults,  b  Encyc. 
of  Pl.  and  Pr.  59.) —  In  Wilbur  v.  Maynard, 
6  Colo.  485,  it  was  said:  "  Bouvier  says  a 
'  judgment  by  default  is  a  judgment  rendered 
in  consequence  of  the  nonappearance  of  the 
defendant.'  He  also  says:  '  Judgment  by  nil 
tlieit  is  one  tendered  against  a  defendant  for 
want  of  a  plea.  *  *  *  The  name  of  a  judg- 
ment rendered  against  a  defendant  who  fails 
to  put  in  a  plea  or  answer  to  the  plaintiff's  dec- 
laration by  the  day  assigned.  In  such  a  case, 
judgment  is  given  against  the  defendant  of 
course,  as  he  says  nothing  why  it  should  not.'  " 
See  also  Stewart  v.  Goode,  29  Ala.  476. 

4.  Continuance  Nisi.  —  "A  continuance  is  an 
adjournment  to  a  time  certain ;  a  continuance 
nisi  is  to  a  time  certain  unless  something  shall 
occur  to  cause  action  upon  the  case  before 
(hat  time."    Com.  v.  Maloney,  145  Mass.  308. 

Judgment  Nisi.  —  "  What  is  called  a  judg- 
ment nisi  is  nothing  more  than  a  rule  to  show 
cause  why  judgment  should  not  be  rendered." 
Young  v.  M'Pherson,  3  N.  J.  L.  457. 

As  to  decrees  nisi  in  divorce  suits,  see  the 
title  Divorce,  vol.  9,  p.  S51. 

5.  Nixe.  —  A  nixe  is  a  letter  addressed  to  a 
ficlilious  person  or  to  a  place  where  there  is  no 
postoffice.    U.  S.  v.  Denicke,  35  Fed.  Rep.  408. 

"Nixes  Basket  —  Nixes  Clerk."  — See  U.  S.  v. 
Rapp,  30  Fed.  Rep.  818,  stated  in  title  Decoy 
Letters,  vol.  9,  p.  16,  note  1. 

6.  Abbreviation  No.  —  The  abbreviation  No. 
"  signifies  the  word  '  number'  and  nothing 
else."  Burr  7*.  Broadway  Ins.  Co.,  16  N.  Y. 
271. 

"No  Attorney  at  Law"  in  a  statute  held 
equivalent  to  "  not  anyaitorneyat  law."  See 
Ex  p.  Hunter,  2  W.  Va.  175. 

No  Costs. —  In  Smith  v.  Smith,  4  R.  I.  370, 
an  agreement  of  tenants  to  an  action  of  dower 
to"  submitto  judgment  for  plaintiff  for  dower, 
no  costs,"  was  construed  under  the  circum- 
stances to  refer  only  to  costs  up  to  the  time 
of  judgment  for  dower,  and  not  to  costs  of  the 
subsequent  proceedings  for  the  admeasure- 
ment of  dower. 

No  Go.  —  In  an  action  for  malicious  prosecu- 
tion, the  plaintiff  alleged  that  the  defendant 
procured  to  be  issued  out  against  him  a  writ 
of  "  no  go,"  and  then  specified  the  substance 
of  the  writ,  by  which  it  appeared  lhat  a  writ  of 
«<•  exeat  was  meant;  the  court  held  that  the 
designation  of  the  writas  one  of  "  no  go  "  was 
not  known  to  the  law  and  would  not  be  recog- 
nized by  the  courts,  but  that  the  writ  being 
sufficiently  stated,  the  complaint  was  sufficient. 
Ammerman  v.  Crosby,  26  Ind.  452. 

No  Goods.  —  Where  an  officer  reiurned  that 
he  could  find  no  goods  or  chattels,  it  was  held 
that  the  return  could  not  be  overthrown  by  the 
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Definitions. 


NOCUMENTUM.  (See  also  the  title  NUISANCES,  post.)  —  Nuisance,  nocu- 
mentum,  or  annoyance  signifies  anything  that  worketh  hurt,  inconvenience,  or 
damage.1 

NOIL.  —  See  note  2. 

NOISE.  —  Sec  note  3. 

NOLLE  PROSEQUI.  (See  also  Encyc.  of  Pl.  and  Pr.,  titles  Dismissal, 
Discontinuance,  and  Nonsuit,  vol.6,  p.  823;  Indictments,  Informa- 
tions, and  COMPLAINTS,  vol.  10,  p.  556  et  seq.) —  An  entry  made  on  the 
record,  by  which  the  prosecutor  or  plaintiff  declares  that  he  will  proceed  no 
further.  A  nolle  prosequi  may  be  entered  either  in  a  criminal  or  a  civil  case. 
In  criminal  cases,  before  a  jury  is  impaneled  to  try  an  indictment,  and  also 
aftn  conviction,  the  attorney-general  has  power  to  enter  a  nolle  prosequi  with- 
out the  consent  of  the  defendant;  but  after  a  jury  is  impaneled  a  nolle 
prosequi  cannot  be  entered  without  the  consent  of  the  defendant.4 


affidavit  of  one  defendant  that  the  other  de- 
fendants had  personal  property  subject  to  ex- 
ecution without  showing  what  and  where  such 
property  was.    Treptow  v.  Buse,  10  Kan.  170. 

"  No  Man's  Land."  —  The  United  States  court 
of  the  Eastern  District  of  Texas  has  jurisdic- 
tion of  the  tract  known  as  "  JW>  Man's  Land." 
///  re  Jackson,  40  Fed.  Rep.  372. 

No  More.  —  For  the  construction  of  a  contract 
by  a  physician  selling  out  his  business  and 
agreeing  to  practice  medicine  no  more  after  a 
certain  date,  in  a  town  where  he  had  been  fol- 
lowing his  profession,  see  Martin  v.  Murphy, 
129  Ind.  464.  And  see  generally  the  title  Re- 
straint of  Trade. 

Same — Wills.  —  A  testator  gave  legacies  to 
several  of  his  children,  adding  thereto  the 
words  "  and  no  more  of  my  estate."  It  was 
held  that  these  words,  though  evidencing  an 
intent,  should  be  rejected  as  surplusage  and 
could  not  have  the  effect  of  excluding  such 
children  from  participating  in  the  undisposed- 
of  residue  of  the  estate,  neither  could  they 
give  such  residue  by  implication  to  the  other 
children,  to  whose  legacies  no  such  restriction 
was  annexed.  Stewart  v.  Pattison,  8  Gill 
(Md.)47- 

Where  a  testator  gave  legacies  to  each  of  his 
children  and  heirs  at  law,  except  his  son  S., 
and  ended  each  bequest  with  the  words,  "  and 
no  more,"  and  finally  gave  all  of  his  realty  to 
this  son,  without  words  of  limitation,  and  with- 
out repeating  the  phrase  "  and  no  more,"  it 
was  held  that  the  son  took  an  estate  in  fee. 
Hitch  v.  Patten,  8  Houst.  (Del.)  334. 

"No  Order." — 11  No  order"  indorsed  upon  a 
summons  has  been  held  equivalent  to  a  dis- 
missal of  the  summons.  See  Meredith  v.  Git- 
tins,  18  Q.  B.  257,  83  E.  C.  L.  257. 

"  No  Other  "  Equivalent  to  "  Solely."  —  See 
Judy  v.  Sterrett,  153  111.  102. 

No  Considerable  Provocation  Appearing.  —  The 
■words,  "  no  considerable  provocation  appear- 
ing "  are  proper  in  an  indictment  for  aggra- 
vated assault,  under  Gantt's  Dig.  Ark.,  §  1298 
(Sand.  &  H.  Dig.  Stat.  Ark.  1894,  §  1476),  but 
are  surplusage  in  an  indictment  for  an  assault 
with  intent  to  commit  murder.  Butler  v. 
State,  34  Ark.  480. 

"No  Question  as  to  the  Validity."  —  The  in- 
dorsement on  a  policy  thai  there  would  be 
"  no  question  as  to  the  validity  "  thereof  un- 
less raised  in  a  certain  way  was  held  to  pre- 
clude the  insurance  company  from  interposing 


the  defense  of  fraudulent  representations  in 
an  action  or.  the  policy,  and  not  to  be  against 
public  policv.  Wright  v.  Mutual  Ben.  Assoc., 
26  N.  Y.  Wkly.  Dig.  18. 

No  Recourse.  —  In  Lyons  v.  Fitzpatrick,  52 
La.  Ann.  699,  it  was  said:  "No  recourse" 
means  no  access  to;  no  return  ;  no  coming  back 
upon;  no  assumption  of  any  liability  what- 
soever; no  looking  to  the  party  using  the  term 
for  any  reimbursement  in  case  of  loss  or  dam- 
age or  failure  of  consideration  in  that  which 
was  the  cause,  the  motive,  the  object,  of.  the 
undertaking  or  contract." 

No  Tenant. —  Under  an  ordinance  of  the  citv 
of  Boston  providing  that  snow  should  be  re- 
moved from  the  sidewalk  by  the  "  tenant  or 
occupant,  and,  in  case  there  shall  be  no  tenant, 
the  owner,"  it  was  held  that  the  owner  was 
not  liable  where  there  were  two  tenants  of  a 
house,  but  no  sole  tenant  on  whom  to  fix  the 
liability.    Com.  v.  Watson,  97  Mass.  562. 

1.  Nocumentum.  —  Ohio,  etc.,  R.  Co.  v.  Simon, 
40  Ind.  285,  quoting  3  Black.  Com.  215. 

2.  Noil  —  Revenue  Laws.  —  (See  also  the  title 
Revenue  Laws.)  —  In  Lobsitz  v.  U.  S.,  75  Fed. 
Rep.  834,  it  was  said:  "  Anoil  means  the  short 
hair  of  the  camel  or  sheep,  obtained  by  comb- 
ing. In  the  latter  the  short  fibres  are  the  in- 
ferior product;  in  the  former,  the  short  hairs 
are  the  superior  product."  See  also  Lowen- 
thal  v.  U.  S.,  71  Fed.  Rep.  692,  38  U.  S.  App. 
20;  Robertson  v.  Salomon,  144  U.  S.  603. 

3.  Noise  Alone  May  Be  a  Nuisance.  —  See  Ditt- 
man  v.  Repp,  50  Md.  523,  and  the  title 
Nuisances,  post. 

Noise  —  Ordinances.  —  A  city  ordinance  im- 
posed a  penalty  of  fine  and  imprisonment  for 
making  any  noise,  riot,  etc.  It  was  held  that 
the  noise  which  the  ordinance  prohibited 
meant  unreasonable  noise  of  a  nature  to  dis- 
turb the  community.  State  v.  Cantieny,  34 
Minn.  r. 

4.  Nolle  Prosequi.  —  Bouv.  L.  Diet.  See 
also  State  v.  Moise,  48  La.  Ann.  109;  State  v. 
Primm,  61  Mo.  171;  Wharton's  Crim.  PI.  and 
Pr.  (9th  ed.),  §  383. 

Distinguished  from  Retraxit.  — -In  State  v. 
Primm,  61  Mo.  171,  it  was  said:  "  The  doc- 
trine contended  for  by  the  relator  would  give 
a  nolle  prosequi  the  force  and  effect  of  a  re- 
traxit, which  it  never  has.  The  effect  of  a  re- 
traxit is  a  bar  to  all  actions  of  a  like  or  a 
similar  nature  (Bac.  Abr.,  Nonsuit,  A).  A 
nolle  prosequi  is  not  a  bar,  even  in  a  criminal 
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NOLO  CONTENDERE.  (See  also  the  title  ARRAIGNMENT  AND  Plea,  2 
ENCYC.  OF  Pl.  AND  Pr.  787.)  —  I  do  not  care  to  dispute  it ;  a  criminal  plea, 
similar  in  effect  to  a  plea  of  guilty,  at  least  so  far  as  regards  proceedings  on 
the  particular  indictment.1 

NOL.  PROS.  (See  also  Nolle  PROSEQUI,  ante,)  —  Nol.  pros,  is  an  abbrevia- 
tion of  nolle  prosequi.' 

NOMINAL.  —  See  note  3. 

NOMINAL  DAMAGES.  (See  also  the  title  Damages,  vol.  8,  pp.  542,  553 
et  seq.)  —  By  nominal  damages  is  meant  some  trifling  sum,  as  a  penny,  one 
cent,  six  cents,  etc.4 

NOMINAL  PARTNERS.  (See  also  the  title  PARTNERSHIP.)  —  Nominal 
partners  are  those  who  appear  or  are  held  out  to  the  world  as  partners,  but 
have  no  real  interest  in  the  firm  or  business.5 

NOMINATE  —  NOMINATED  —  NOMINEE,  ETC.  (See  also  APPOINT,  vol.  2, 
p.  473,  and  the  title  Elections,  vol.  10,  p.  633.)  —  The  word  "nominate" 
means  to  recommend  for  confirmation.0 


prosecution.  Com.  Dig.,  Pleader  2;  Bac.  Abr., 
Nonsuit.  See  also  the  title  Jeopardy,  vol.  17, 
P-  595- 

In  Lambert  v.  Sandford,  2  Blackf.  (Ind.)  139, 
it  was  said:  "  It  has  been  held  that  a  nolle 
prosequi  cannot  be  distinguished  in  reason 
from  a  discontinuance,  for  in  either  the  party 
may  afterwards  commence  another  action 
for  the  same  cause.  Cooper  v.  Tiffin,  3  T.  R. 
511.  And  in  a  late  valuable  book  on  prac- 
tice, one  of  the  grounds  on  which  a  nolle 
prosequi  to  the  whole  declaration  is  distin- 
guished from  a  retraxit  is  that  the  former 
is  not  a  bar  to  a  future  action  for  the  same 
cause.    2  Arch.  Prac.  250." 

Distinguished  from  Non  Prosequitur.  —  In  Cont. 
a.  Casey,  12  Allen  (Mass.)  2)8,  it  was  said: 
"  Judgment  of  non  pros.,  or  non  prosequitur, 
is  a  judgment  of  the  court  on  motion  of  the 
defendant  in  a  civil  action  in  case  the  plaintiff 
does  not  file  his  declaration  or  replication  in 
due  time,  and  is  not  to  be  confounded  with  a 
nol.  pros,  or  nolle  prosequi,  by  which  the  plain- 
tiff or  the  attorney  for  the  state  voluntarily 
declares  that  he  will  not  further  prosecute  a 
suit  or  indictment,  or  a  particular  count  in 
either."  See  also  And.  Sleph.  PI.,  §  97;  Phil- 
pot  v.  Mullsr,  t  Dougl.  169,  note;  Com.  v. 
Tuck,  20  Pick.  (Mass.)  365. 

1.  Nolo  Contendere.  —  The  plea  of  nolo  con- 
tendere to  an  indictment  has  the  same  effect 
as  a  plea  of  guilty,  so  fat  as  regards  the  pro- 
ceedings on  the  indictment;  and  a  defendant 
who  is  sentenced  upon  such  plea  to  pay  a  fine 
is  convicted  of  the  offense  tor  which  he  was 
indicted.  [To  the  same  effect  see  U.  S.  v. 
Hartwell,  3  Cliff.  (U.  S.)  332.]  But  a  plea  of 
nolo  contendere  with  a  protestation  of  the  de- 
fendant's innocence  will  not  conclude  him  in 
a  civil  action  from  disputing  the  facts  charged 
in  the  indictment.  Com.  v.  Horton,  9  Pick. 
(Mass.)  206. 

In  Com.  v.  Tillon,  8  Met.  (Mass.)  233,  Shaw, 
C.  J.,  said:  "  This  plea,  like  a  demurrer,  ad- 
mits, for  the  purposes  of  the  case,  all  the  facts 
which  are  well  stated,  but  is  not  to  be  used  as 
an  admission  elsewhere." 

A  plea  of  nolo  contendere  is  an  implied  con- 
fession of  an  offense  charged.  It  is  discretion- 
ary with  the  court  to  receive  it  or  not.  Com. 
v.  Horton,  9  Pick.  (Mass.)  206;  Birchard  v. 
Booth,  4  Wis.  72. 
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2.  Com.  v.  Casey,  12  Allen  (Mass.)  218. 

3.  Nominal  Conditions.  —  In  Barrie  v.  Smith, 
47  Mich.  130,  in  construing  the  Michigan  stat- 
ute (now  Comp.  Laws  1897,  §  8828)  which  pro- 
vides that  conditions  annexed  to  a  grant  or 
conveyance  of  land  which  are  merely  nominal 
may  be  wholly  disregarded,  it  was  said  :  "  The 
fair  construction  of  this  statute  is  that  con- 
ditions in  a  conveyance  which  evince  no  in- 
tention of  actual  or  substantial  benefit  to  the 
grantor  are  merely  nominal."  See  also  Mon- 
roe v.  Bowen,  26  Mich.  523;  Smith  v.  Barrie, 
56  Mich.  314;  Johnson  v.  Warren,  74  Mich.  491; 
Abraham  v.  Stewart,  83  Mich.  7. 

Nominal  and  Par  Value  Distinguished.  —  See 
Com.  v.  Lehigh  Ave.  R.  Co.,  129  Pa.  St.  417. 

Nominal  Share  Capital. —  Attv.-Gen.  v.  Mid- 
land R.  Co.,  (1900)  2  Q.  B.  353,  69  L.  J.  Q.  B. 
669. 

4.  Nominal  Damages. —  Davidson  v.  Devine, 
70  Cal.  520,  quoting  Bouv.  L.  Diet.  See  also 
Stanton  v.  New  York,  etc.,  R.  Co.,  59  Conn. 
282;  Ransone  v.  Christian,  56  Ga.  357;  Belling- 
ham  Bay,  etc.,  R.  Co.  v.  Strand,  4  Wash.  314. 

5.  Nominal  Partners.  —  Ditts  v.  Lonsdale,  49 
Ind.  529. 

6.  Nominate.— Marbury  v.  Madison,  1  Cranch 
(U.  S.)  137;  Territory  v.  Rodgers,  1  Mont.  259. 

In  an  agreement  for  reference,  a  provision 
that  each  party  shall  nominate  a  referee  means 
nol  only  naming  him.  but  also  the  communi- 
cation of  the  nomination  to  the  other  party. 
Tew  v.  Harris.  11  Q.  B.  7,  63  E.  C.  L.  7. 

"  Nominating"  in  the  Act  Regulating  the  Police 
System  of  Baltimore.  —  A  statute  (Acts  Md.  1900, 
c.  15,  16)  authorized  the  Board  of  Police  Ex- 
aminers to  report  to  the  Police  Commissioners, 
after  competitive  examination,  the  names  of 
persons  found  qualified  for  the  police  force. 
From  the  nominations  so  made  by  the  exam- 
iners, the  commissioners  were  to  select  persons 
to  fill  the  vacancies  in  the  force.  It  was  held 
that  the  examiners  were  not  restricted  to 
nominating  one  person  for  each  vacancy;  that 
nominating  was  used  in  the  act  in  its  primary 
sense  of  mentioning  by  name;  and  not  as  po- 
litical usage  has  defined  it,  e,,  as  indicating 
the  selection  of  a  candidate  to  be  voted  for  al  a 
popular  election.  Keyser  v.  Upshur,  92  Md. 
731.  See  as  to  the  political  meaning  of  the  term, 
the  title  ELECTIONS,  vol.  10,  p.  633  ft  seq. 

Nominated.  —  The  person  nominated  by  an. 
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NONACCESS.  The  term  "  nonaccess  "  is  used  in  a  technical  sense  to  signify 
privation  of  an  opportunity  of  sexual  intercourse  between  husband  and  wife; 
denial  of  cohabitation.1 

NONARRIVAL.  —  See  note  2. 

NONASSESSABLE.  —  See  note  3. 

NONCLAIM,  STATUTES  OF.  —  Those  statutes  of  limitation,  common  to 

most  of  the  stales  of  the  Union,  which  are  applicable  to  demands  against  the 
estates  of  deceased  persons.  These  statutes  are  called  frequently  special 
statutes  of  limitation.  The  limitations  created  by  them  exist  independently 
oi  and  collaterally  to  the  general  statutes  of  limitation,  and  require  that 
claims  against  the  estates  of  deceased  persons  shall  be  exhibited  to  the  exec- 
utor or  administrator  within  such  periods  of  time  as  are  prescribed,  and,  if 
rejei  ted,  sued  upon  also  within  such  periods  of  time  as  are  prescribed.4 

NON  COMPOS  —  NON  COMPOS  MENTIS.  (See  also  the  titles  Habitual 
Drunkards,  vol.  15,  p.  221;  Insanity,  vol.  16,  p.  558;  Medical  Juris- 
prudence, vol.  20,  p.  529;  Poor  and  Poor  Laws;  Testamentary 
Capacity.)  —  Non  compos  or  non  compos  mentis  means  of  unsound  mind,5  and 
is  used  in  the  law  of  insanity  as  a  nomen  generalissimum  * 

Classes.  —  There  are  four  different  classes  of  persons  who  are  deemed  in  law 
non  compos  mentis:  first,  an  idiot  or  fool  natural ;  second,  he  who  was  of  good 


instrument  creating  a  trust  as  the  person  to  ap- 
point new  trustees  is  the  person  nominated 
for  the  purposes  of  the  Convcyancingand  Law 
of  Property  Acl  (188 1),  §  31,  which  provides 
for  the  nomination  of  the  successor  of  a  trustee, 
though  the  event  on  which  such  new  appoint- 
ment becomes  necessary  was  not  contemplated 
at  the  dale  of  the  instrument.  In  re  Walker, 
24  Ch.  D.  698.  See  generally  the  title  Trusts 
and  Trustees. 

Nominees.  —  The  statute  56  Geo.  III.,  c.  73, 
which  established  the  customs  annuity  and 
benevolent  fund,  and  rules  made  under  the 
authority  of  that  act,  provided  that  a  subscriber 
should  have  a  limited  power  of  appointment 
for  the  benefit  of  his  widow,  children,  or  rela- 
tives, and  for  such  nominees  as  should  have 
been  duly  admitted  by  the  directors.  Upon 
the  construction  of  this  clause  it  was  held  that 
the  nominee  need  not  take  a  beneficial  interest 
in  the  fund  and  that  he  could  not  take  as 
trustee.  Urquhart  v.  Builerfield,  37  Ch.  D. 
357- 

1.  Nonaccess. — Abb.    L.     Diet.      See  also 

AecEss,  vol.  1,  p.  246;  Bastardy,  vol.  3,  p.  877 
et  seq.;  Divorce,  vol.  9,  p.  758. 

2.  Nonarrival  —  Clause  in  Charter-party.  —  See 
the  title  Contracts  of  Affreightment  and 
Charter-parties,  vol.  7,  p.  285,  note,  where 
Soames  v.  Lonergan,  2  B.  &  C.  564,  9  E.  C.  L. 
179,  is  stated 

3.  Nonassessable.  (See  also  the  titles  Stock; 
Stockholders.)  —  The  word  nonassessable 
upon  a  certificate  of  stock  does  not  cancel  or 
impair  the  obligation  to  pay  the  amount  due 
upon  the  shares  created  by  the  acceptance  and 
holding  of  such  certificate.  At  most,  its  legal 
effect  is  a  stipulation  against  liability  from 
further  assessment  or  taxation  after  the  entire 
subscription  of  one  hundred  per  cent,  shall 
have  been  paid.  Upton  v.  Tribilcock,  91  U. 
S.  45- 

Same  —  Statutory  Liability.  —  The  organizers 
of  a  corporation  who  issued  stock  to  themsel  ves 
as  fully  paid  up  guaranteed  to  subsequent 
holders  that  the  stock  should  be  nonassessable. 


It  was  held  that  under  this  guaranty  the 
organizers  were  liable  to  subsequent  holders 
of  the  stock  for  sums  that  the  latter  were  re- 
quired by  statute  to  pay  to  creditors  of  the 
corporation,  for  stock  subject  to  this  contribu- 
tion is  not  nonassessable.  Omo  v.  Bernart, 
108  Mich.  47. 

4.  See  the  title  Debts  of  Decedents,  vol.  8, 
p.  1078. 

5.  Non  Compos. —  Blough  v.  Parry,  144  Ind. 
463.  See  also  Dearman  v.  Dearman,  5  Ala. 
203;  Jackson  v.  King,  4  Cow.  (N.  Y.)  217. 

It  Is  Synonymous  with  "  of  non-sane  mem- 
ory," "  not  of  sound  mind,"  "  of  unsound 
mind."  insance  mentis.  Ex  p.  Barnsley,  3  Atk. 
171;  Delafield  v.  Parish.  25  N.  Y.  69;  Coke 
Litt.,  §  405,  where  Lord  Coke  adds:  "  Many 
times  (as  here  it  appeareth),  the  Latin  word 
explaineth  the  true  sense,  and  calleth  him  not 
aniens,  demens,  etc.,  for  nan  compos  mentis  is 
more  sure  and  certain." 

Total  Deprivation. —  "  Being  non  compos,  of 
'  unsound  mind,'  are  certain  terms  in  law,  and 
import  a  total  deprivation  of  sense.  Now, 
weakness  does  not  carry  this  idea  along  with 
it,  but  courtsof  law  understand  what  is  meant 
by  non  compos  or  '  insane,'  as  they  are  wotds 
of  a  determinate  signification."  Ex  p.  Barns- 
ley,  3  Atk.  168,  quoted  in  Rugan  v.  Sabin,  53 
Fed.  Rep.  421.  See  also  Poits  v.  House,  6  Ga. 
325;  Maddox  v.  Simmons,  31  Ga.  512;  Hovey 
v.  Chase,  52  Me.  304;  Mulloy  v.  Ingalls,  4 
Neb.  117;  James's  Case,  35  N.  J.  Eq.  58;  Jack- 
son v.  King,  4  Cow.  (N.  Y.)  217;  Blanchard  v. 
Nestle,  3  Den.  (N.  Y.)  37;  Stewart  v.  Lispe- 
nard,  26  VVend.  (N.  Y.)  301;  Matter  of  Beau- 
mont, 1  Whart.  (Pa.)  56,  29  Am.  Dec.  3S. 
Compare  Dennett  v.  Dennett,  44  N.  H.  531; 
Burnham  v.  Mitchell,  34  Wis.  136. 

6.  Non  Compos  Mentis  a  Generic  Term.  —  Cason 
v.  Owens,  100  Ga.  145;  Somers  ir.  Pumphrey, 
24  Ind.  244;  Hiett  v.  Shull,  36  W.  Va.  565. 
See  also  the  title  Insanity,  vol.  16,  p.  563. 

Non  Compos  Mentis  Comprehends  All  the  Defects 
of  the  Mind  of  Which  the  Law  Takes  Notice.  — 
Blanchard  v.  Nestle,  3  Den.  (N.  Y.)  41. 
544  Volume  XXI. 


Definitions.    NONCON TINUO US  EA  SEMEN T — NONNEGO  TIA BLE. 


sound  memory,  but  by  the  act  of  God  has  lost  it ;  third,  a  lunatic  who  is  some- 
times of  a  good  sound  mind  and  memory  and  sometimes  non  compos  mentis; 
fourth,  one  who  is  non  compos  meyitis  by  his  own  act,  as  a  drunkard.1 

NONCONTINUOUS  EASEMENT.  —  See  Apparent  Easements,  vol.  2,  p. 
424,  and  the  title  EASEMENTS,  vol.  10,  p.  405. 

NONENUMERATED  MOTIONS.  (See  also  the  title  Motions,  14  Encyc. 
OF  PL.  AND  Pr.  95.) — In  New  York,  motions  are  divided  into  two  classes, 
enumerated  and  nonenumerated.3 

NON  EST  INVENTUS.  (See  also  the  title  RETURNS,  i3  Encyc.  of  Pl. 
AND  PR.  901.)  —  He  is  not  found.  The  sheriff's  return  to  a  writ  requiring 
him  to  arrest  the  person  of  the  defendant,  which  signifies  that  he  is  not  to  be 
found  within  his  jurisdiction.  The  return  is  usually  abbreviated  N.  E.  I. 
The  English  form  "  not  found  "  is  also  commonly  used.3 

NONFEASANCE.  (See  also  Malfeasance,  vol.  19,  p.  622  ;  Misfeasance, 
vol.  20,  p.  802.  And  see  the  titles  AGENCY,  vol.  1,  p.  1 131  ;  MANDATE  (BAIL- 
MENT), vol.  19,  p.  914;  and  such  titles  as  PUBLIC  OFFICERS;  SHERIFFS,  MAR- 
SHALS, AND  CONSTABLES.)  —  Nonfeasance  is  defined  to  be  the  nonperformance 
of  some  act  which  ought  to  be  performed.4 

NONFORFEITABLE.  —  See  note  5. 

NON-INTERCOURSE  LAWS.  —  See  the  title  International  Law,  vol. 
16,  p.  1 1 39. 

NONMAIN  TAIN  ABLE.  —  See  Maintainable,  vol.  19,  p.  613. 
NONNEGOTIABLE.  —  See  note  6. 


1.  Classes.  —  Coke  Litt.  247a/  Beverley's 
Case,  4  Coke  124;  Johnson  v.  Phifer,  6  Neb. 
401;  Sianton  v.  Wetherwax,  16  Barb.  (N.  Y.) 
262;  Blanchard  v.  Nestle,  3  Den.  (N.  Y.)4i; 
Delafield  v.  Parish.  25  N.  Y.  69 

As  to  the  several  classes,  see  references  given 
above,  and  Idiot,  vol.  15,  p.  924;  Lunatic, 
vol.  19,  p.  602. 

As  to  Actions  By  and  Against  Non  Compotes 
Mentis,  see  the  titles  Guardian  ad  Litem,  vol. 
x5i  P-  31  Insanity,  vol.  16,  p.  Goo  et  seq. 

2.  Nonenumerated  Motions.  —  See  People  v. 
Nichols,  (Ct.  App.)  58  How.  Pr.  (N.  Y.)  200; 
Foden  v.  Sharp,  4  Johns.  (N.  Y.)  183. 

In  Remsen  v.  Isaacs,  1  Cai.  (N.  Y.)  22,  it 
was  held  that  on  a  nonenumerated  motion  for 
irregularity,  the  merits  could  not  be  entered 
into.  The  court  said:  "  The  application  must 
be  for  irregularity  only,  to  bring  it  on  as  a 
none  iiu  kip  rated  motion.  If  merits  are  united, 
it  becomes  enumerated." 

A  motion  to  set  aside  a  verdict  for  irregular 
conduct  bv  the  jury  has  been  held  to  be  a 
nonenumerated  motion.  Smith  v.  Cheetham, 
2  Cai.  (N.  Y.)  381. 

A  motion  for  a  peremptory  mandamus,  on 
the  coming  in  of  a  return  to  an  alternative 

mandamus,  is  a  nonenumerated  motion,  if  the 

relator  has  not  formally  demurred.    People  v. 
Highway  Com'rs,  6  Wend.  (N.  Y.)  559. 

3.  Non  Est  Inventus.  —  Bouv.  L.  Diet. 

Two  Defendants.  —  "  The  sheriff's  return  of 
non  est,  although  very  brief,  and  also  bad 
grammar  where  there  are  two  defendants,  is 
in  the  usual  form,  and  the  objection  to  it  was 
properly  overruled.  Patterson  v.  Parker.  2 
Hill  (M.  Y.)  600. 

"  To  Be  Returned  Non  Est  Inventus."  —  "When 
a  ca.  sa.  is  delivered  to  the  sheriff  with  an  in- 
dorsement directing  it  to  be  returned  non  est 
inventus,  the  meaning  is  merely  that  the  sheriff 
need  not  look  for  the  defendant;  it  must  be 
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understood  with  this  qualification,  that  if  the 
defendant  surrenders  himself,  the  sheriff  must 
take  him."  Magnay  v.  Monger,  4  Q.  B.  818, 
45  E.  C.  L.  822. 

4.  Nonfeasance. —  Illinois  Cent.  R.  Co.  v. 
Foulks,  191  III.  69,  quoting  Bouv.  L.  Diet.  In 
Bell  v.  Josselyn,  3  Gray  (Mass.)  311,  it  was 
said  that  "  nonfeasance  is  the  omission  of  an 
act  which  a  person  ought  to  do.  '  See  also 
Stiewel  v.  Borman,  63  Ark.  30;  Kinnison  v. 
Carpenter,  9  Bush  (Ky.)  608 ;  Burns  v.  Pet  heal, 
75  Hun  (N.  Y.)  443. 

nonfeasance  is  an  omission  to  perform  a 
required  duty  at  all,  or  total  neglect  of  duty. 
Minkler  v.  State,  14  Neb.  183;  Coite  v.  Lynes, 
33  Conn.  109. 

Trespass. — "A  mere  nonfeasance  is  not  a 
trespass  and  will  not  make  one  a  trespasser  ab 
initio  even  though  il  consists  in  the  abuse  of 
an  authority  given  by  law."  French  v.  Holt, 
57  Vt.  190.  See  also  Stoughton  v.  Mott,  25  Vt. 
668;  Stone  v.  Knapp,  29  Vt.  501. 

Trover  and  Conversion. —  In  Boiling  v.  Kirby. 
90  Ala.  222,  it  was  said:  "  Xon feasance,  or 
neglect  of  legal  duty,  mere  failure  to  perform 
an  act  made  obligatory  by  contract,  or  by 
which  property  is  lost  to  ihe  owner,  will  not 
support  the  action."  See  also  Rogers  v.  lluie. 
2  Cai.  571,  &6  Am.  Dec.  363;  Slurges  v.  Keith, 
57  111.  451;  Ragsdale  v.  Williams,  8  lied.  L. 
(30  N.  Car.)  498,  49  Am.  Dec.  406;  Bailey  v. 
Moulthrop,  55  Vt.  17. 

5.  Nonforfeitable  —  Life  Insurance.  (See  also 
the  titles  Forfeiture,  vol.  13,  p.  1073;  Like  In- 
surance, vol.  19,  p.  39.)  —  See  Chase  v.  Phoenix 
Mut.  L.  Ins.  Co.,  67  Me.  85. 

6.  Nonnegotiable.  (See  also  Negotiable  In- 
struments, <uiii,  and  the  title  Bills  ok 
Lading,  vol.  4,  p.  545  ('/  seq.) —  If  a  common 
carrier  desires  to  limit  his  responsibilitv  to  the 
named  consignee  alone,  he  must  stamp  his  bills 
as  nonnegotiaftle,  and  where  he  does  not  do  so  he 
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NON  OBSTANTE  VEREDICTO.  (See  also  the  title  Judgments,  ii  Encyc. 
OF  Pi..  AM)  Pk.  iji  J.)  A  judgment  non  obstante  veredicto  is  granted  at  com- 
mon law  in  I  hose  at  i  ions  u  here  the  plea  or  defense  confesses  a  cause  of  action 
and  the  matter  relied  upon  in  avoidance  is  insufficient.1 

NONOCCUPANCY.  (See  also  the  title  FIRE  INSURANCE,  vol.  13,  p.  262.)  — 
See  note  2 

NONPECUNIARY  INJURIES.  —  See  note  3. 

NON  PROSEQUITUR.  (See  also  NOLLE  PROSEQUI,  ante,  and  see  the 
title  Dismissal,  Discontinuance,  and  Nonsuit,  6  Encyc.  of"  Pl.  and 
PR.  823.)  -  \'on  prosequitur,  generally  abbreviated  into  non  pros.,  is  a  species 
of  judgment  against  a  plaintiff  who  fails  to  take  in  due  time,  at  any  stage 
ol  the  proceedings  in  an  action  at  law,  the  steps  which  he  ought  to  take  in 
accordance  with  the  rules  of  practice  prescribed  by  the  court.  Such  a  judg- 
ment is  taken  when  the  plaintiff  neglects  to  file  a  declaration,  replication,  etc., 
at  the  required  time.  The  judgment  taken  is  called  judgment  oinon  prosequitur 
(not  followed  up),  and  the  plaintiff  is  said  to  be  non-prossed.  Judgments  of 
like  nature  against  a  defendant  are  spoken  of  as  judgments  of  the  nature  of 
non  />ros.  Non  prosequitur  is  technically  a  final  judgment,  and  will  be  opened 
only  upon  cause  shown  to  the  court.  Not  being  upon  the  merits  of  the  case, 
it  is,  however,  generally  subject  to  be  opened  upon  due  explanation  of  the 
failure  to  take  the  proper  steps  within  the  prescribed  time.4 


must  be  understood  to  intend  a  possible  trans- 
fer of  the  bills.  Batavia  Bank  v.  Ne  w  York,  etc., 
R.  Co.,  io£  N.  Y.  195,  affirming  33  Hun  (N.  Y.) 
589.  See  also  Colgate  v.  Pennsylvania  Co., 
102  N.  Y.  120,  affirming  31  Hun  (N.  Y.)  297. 

1.  Non  Obstante  Veredicto. —  Pim  v.  Graze- 
brook,  2  C.  B.  429,  52  E.  C.  L.  429;  Benson  v. 
Duncan,  3  Exch.  644:  Ward  v.  Phillips,  89  N. 
Car.  215;  Moye  v.  Petway,  76  N.  Car.  327; 
Sullcnberger  v.  Gest,  14  Ohio  204. 

Judgment  non  obstante  veredicto  is  given 
where  a  defendant  by  his  pleading  has  con- 
fessed without  sufficiently  avoiding  the  action. 
Bellows  v.  Shannon,  2  Hill  (N.  Y.)  86. 

In  Oades  v.  Oades,  6  Neb.  305,  it  was  said: 
"A  judgment  non  obstante  veredicto  Is  given 
upon  motion  when  it  appears  to  the  court  that 
the  defendant  in  the  cause  has  admitted  him- 
self to  be  in  the  wrong,  and  when  the  issue, 
though  decided  in  his  favor  by  the  jury,  is 
upon  a  point  which  does  not  at  all  better  his 
case.  Smith,  Action,  161.  It  is  therefore 
called  a  judgment  upon  confession,  because  it 
is  bad  in  law,  and  being  bad  in  law,  the  ver- 
dict, which  merely  finds  the  issue  true  in  point 
of  fact,  cannot  avail  the  defendant,  for  the 
plea  involves  a  confession  of  the  plaint iff's 
allegation  and  shows  he  is  entitled  to  maintain 
his  action." 

2.  Nonoccupancy  —  Insurance.  —  "The  terms 
'  vacancy  '  and  nonoccupancy  are  used  inter- 
changeably and  as  equivalent  in  meaning." 
Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H.  144. 

3.  Nonpecuniary  Injuries. —  In  Broaghel  v. 
Southern  New  England  Telephone  Co.,  73 
Conn.  621,  it  was  said:  "  Injuries,  in  the  sense 
of  wrongful  invasions  of  a  right,  may  be  con- 
sidered as  of  t,,-o  kinds,  (1)  pecuniary  and 
(2)  nonpecuniary  Pecuniary  injuries  are  such 
as  can  be,  and  usually  are,  without  difficulty 
estimated  by  a  money  standard.  Loss  of  real 
or  personal  property,  or  of  its  use,  loss  of 
time,  and  loss  of  services,  are  examples  of  this 
class  of  injuries.  Nonpecuniary  injuries  are 
those  for  the  measurement  of  which  no  money 
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standard  is  or  can  be  applicable.  As  the  books 
phrase  it,  damages  in  such  cases  are  '  at  large. ' 
Bodily  and  mental  pain  and  suffering  ate 
familiar  examples  of  this  class.  It  is  within 
this  last  class  that  injury  arising  from  loss  of 
life  falls,  under  our  statutes.  There  is  no 
more  legal  difficulty  in  estimating  damages  lor 
loss  of  life  in  cases  like  the  present  than  there 
is  in  estimating  damages  for  bodily  or  mental 
pain  and  suffering,  or  for  maim  or  disfigure- 
ment, or  for  injured  feelings;  and  yet  damages 
for  this  sort  of  injury  are  being  constantly 
estimated  and  awarded  by  the  courts  in  ptoper 
cases.  The  difficulty,  or  even  impossibility, 
of  estimating  with  certainty  in  money  the 
amountof  injury  in  this  classof  cases  is  never 
considered  a  reason  for  refusing  redress." 

4.  Non  Prosequitur.  —  In  Buena  Vista  Free- 
stone Co.  v.  Parrish,  34  W.  Va.  654,  it  was 
said:  "  It  might  seem  that  where  the  defend- 
ant files  his  defense,  and  the  plaintiff  fails  to 
appear,  the  defendant  ought  to  have  the  right 
to  have  his  defense  passed  on  by  judgment,  to 
give  finality  and  rest  to  him,  so  that  he  may  not 
be  ag.iin  harassed  by  a  second  suit ;  but  the  law 
contents  itself  with  simply  entering  judgment 
of  non  prosequitur,  commonly  called  in  our 
practice  '  nonsuit ' — a  term  here  covering  judg- 
ment by  non  prosequitur,  nolle  prosequi,  and 
technical  nonsuits,  as  also  judgments  of  non- 
suit entered  under  the  statute  at  rules.  4  Min. 
Inst.  865." 

Non-Prossed.  —  In  an  action  by  the  bolder 
against  the  maker  of  a  check,  the  declaration 
contained  two  speci.il  counts  upon  the  check, 
and  the  common  counts;  the  defendant  pleaded 
the  general  issue  to  the  whole  declaration  (to 
which  a  similiter  was  added),  and  also  a  special 
plea  in  bar  to  the  two  special  counts;  and,  the 
plaintiff  failing  to  reply  within  the  time  re- 
quired by  rule  of  court,  a  judgment  was  en- 
tered that  the  defendant,  as  to  the  two  special 
counts,  go  without  day.  It  was  held  that  this 
was  a  non  pros,  as  to  the  special  counts,  the 
only  effect  of  which  was  to  turn  the  plaintiff 
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NONRESIDENT.  (See  also  the  titles  DOMICIL,  vol.  10,  p.  6;  RESIDENT  — 
RESIDENCE,  and  the  references  there  given  ;  and  see  the  title  SERVICE  OF  PRO- 
CESS and  Papers,  19  Encyc.  of  Pl.  and  Pr.  567.)  —  A  nonresident  is  one 
who  resides  out  of  the  jurisdiction  in  question.1  In  the  general  acceptation 
of  the  term  it  means  one  who  resides  out  of  the  state.  The  mere  being  out 
of  a  state,  or  not  domiciled  there,  does  not  constitute  one  a  nonresident ;  a 
person  may  be  domiciled  in  a  state  and  yet  be  a  nonresident.8  The  term  is 
not  merely  the  negative  of  resident;  one  who  is  not  a  resident  is  by  no  means 
necessarily  a  nonresident.  Thus,  one  may  be  unable  to  vote  because  he  is 
not  a  resident  within  the  meaning  of  the  election  laws,  yet  he  may  at  the 
same  time  be  not  a  nonresident  as  regards  service  of  process.3 

NONSANE.  —  See  note  4. 

NONSUIT.  (See  also  the  title  DISMISSAL,  DISCONTINUANCE,  AND  NON- 
SUIT, 6  Encyc.  OF  Pl.  AND  Pr.  823.)  — Definition.  —  A  nonsuit  is  said  to  be  a 
renunciation  of  a  suit  by  the  plaintiff  or  demandant,  most  commonly  upon 
the  discovery  of  some  error  or  defect,  when  the  matter  is  so  far  proceeded  in 
that  the  jury  is  ready  to  deliver  a  verdict.5  It  is  the  result  of  an  abrupt 
termination  of  an  action  at  law.6  Its  origin  can  be  easily  traced  to  a  very 
early  period  in  the  history  of  the  common  law.7 

Voluntary  and  Involuntary  Nonsuits.  —  Nonsuits  are  either  voluntary,  when 
allowed  by  the  court  on  the  plaintiff's  own  motion,  or  involuntary,  as  when 
ordered  by  the  court  against  the  plaintiff's  objection.8 

Distinguished  from  Other  Proceedings. — -A  nonsuit  must  be  distinguished  from  a 


out  of  court  as  to  the  cause  of  action  non- 
prossed, leaving  him  at  liberty  to  proceed  for 
its  recovery  precisely  as  though  the  counts 
non-prossed  had  never  been  filed;  and  there- 
fore, that  the  default  in  not  replying  to  the 
plea  did  not  create  a  bar  to  a  recovery  under 
the  common  counts  upon  the  check  described  in 
the  special  counts.  Howes  v.  Austin,  35  111.  396. 

1.  Nonresident.  —  Abb.  L.  Diet.;  Frost  v. 
Biisbin.  19  Wend.  (N.  Y.)  ri,  32  Am.  Dec.  423. 

2.  Pacific  R.  Co.  v.  Perkins,  36  Neb.  460; 
Frosl  v.  Brisbin,  19  Wend.  (N.  Y.)  11,  32  Am. 
Dec.  423;  Pooler  v.  Maples,  1  Wend.  (N.  Y.) 
65;  Bartlett  v.  New  York,  5  Sandf.  (N.  Y.)  44. 

3.  See  Resident —  Residence. 

4.  Nonsane.  (See  also  the  title  Testament- 
ary Capacity  )—  in  Den  v.  Vancleve,  5  N.  J. 
L.  760,  it  was  said:  "  The  language  of  our 
statute  concerning  wills  differs  a  little  from 
the  language  of  the  books.  It  does  not  use 
the  words  '  sound  and  disposing  mind  and 
memory,'  at  all;  but  it  declares  that  wills 
made  bv  persons  of  nonsane  mind  and  mem- 
ory shall  not  be  good  and  effectual  in  the  law. 
I  do  not  perceive  that  ihere  is  any  great  differ- 
ence between  these  two  modes  of  expression." 

5.  Nonsuit  —  Definition.  —  Jacob's  L.  Diet., 
quoted  in  Dana  v.  Gill,  5  J.  J.  Marsh.  (Ky.)  243. 
See  also  Boyce  v.  Snow,  187  111.  181. 

Nonsuit  —  Nonsuited.  —  The  technical  mean- 
ing of  nonsuited  is  "  adjudged  to  have  deserted 
the  suit  by  default  of  appearance  as  plaintiff. 
Nonsuit  is  to  determine  of  record  that  the 
plaintiff  drops  his  suit  on  default  of  appsar- 
ance  when  called  in  court.  When  a  plaintiff, 
being  called  in  court,  declines  to  answer,  or 
when  he  neglects  10  deliver  his  derivation, 
he  is  supposed  to  drop  his  suit;  he  is  there- 
fore nonsuited."  Webster's  Diet.,  quoted  in 
Herring  v.  Poritz,  6  111.  App,  211,  construing 
the  statute  of  limitations  with  regard  to  the 
effect  of  nom«i((now  Starr  and  Curt.  Annot. 


Stat.  1896,  c.  83,  par.  25).  See  also  Limitation 
of  Actions,  vol.  19,  p.  263. 

Res  Judicata.  (See  also  the  title  Res  Judi- 
cata.)—  A  judgment  of  nonsuit,  voluntary  or 
involuntary,  is  not  a  bar  to  another  aclion  for 
the  same  cause.  Gummer  v.  Omro,  50  Wis. 
247.  See  also  Hendrick  v.  Clonts,  91  Ga.  196; 
Dana  v.  Gill,  5  J.  J.  Marsh.  (Ky.)  243;  Clapp 
v.  Thomas,  5  Allen  (Mass.)  158;  Foster  v. 
Wells,  4  Tex.  101. 

A  nonsuit  is  not  a  determination  of  a  cause 
of  aclion  upon  Ihe  merits  and  does  not  become 
a  bar  to  another  action.  Merrick  v.  Hill,  77 
Hun  (N,  Y.)  30;  People  v.  Vilas,  36  N.  Y.  459. 

6.  Washburn  v.  Allen,  77  Me.  344. 

7.  Nonsuits  at  Common  Law.  —  Washburn  v. 
Allen,  77  Me.  344. 

8.  Voluntary  and  Involuntary.  —  Washburn  v. 
Allen,  77  Me.  346. 

In  Hammergen  v.  Schuermier,  1  McCrary 
(U.  S.)  437,  it  was  said :  "  Nonsuit  is  voluntary 
or  involuntary.  Voluntary  nonsuit  is  where 
a  party  submits  to  the  court  and  says:  '  I 
have  not  made  out  a  case,'  and  asks  that  it  be 
dismissed.  Involuntary  nonsuit  is  just  this 
case:  When  the  case  is  before  the  jury,  and 
the  plaintiff  having  introduced  all  of  his  evi- 
dence, the  defendants  say:  '  It  is  not  suffi- 
cient to  go  to  the  jury,  and  we  ask  for  a 
nonsuit,'  and  the  court  says:  '  You  shall 
have  ik'  " 

"  If  the  plaintiff  neglects  to  deliver  a 
declaration  for  two  terms  after  the  defendant 
appears,  or  is  guilty  of  other  delays  or  de- 
faults against  the  rules  of  law  in  any  subse- 
quent stage  of  the  action,  he  is  adjudged  not 
to  follow  or  pursue  his  remedy  as  he  ought  to 
do,  and  therefore  a  nonsuit  or  noti  prosequitur 
is  entered."  3  Black.  Com.  295,  quoted  in 
Kahn  v.  Herman,  3  Ga.  272.  See  also  Buena 
Vista  Freestone  Co.  v.  '.'arrish,  34  W.  Va.  654, 
quoted  in  note  4  on  the  preceding  page. 
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NON  SUM  INFORM  A  TUS  — 


NONFEXTILE. 


Definitions. 


discontinuance,1  a  retraxit,2  and  a  demurrer,3  which  closely  resemble  it  in  the 
abruptness  with  which  they  put  an  end  to  an  action;  in  other  respects  a  non- 
suit is  different  in  its  results,  and  serves  an  entirely  different  purpose. 

NON  SUM  INFORMATUS.  —  A  judgment  non  sum  informatus  is  the  one 
rendered  against  a  defendant  when  he  enters  upon  the  record  that  he  is  not 
informed  of  any  defense  to  the  action.4 

NONTAXABLE.  (See  also  the  titles  Exemptions  (from  Taxation),  vol. 
i  j,  p.  266;  Taxa  tion.) — See  note  5. 

NONTEXTILE.      See  note  6. 

1.  Discontinuance.  —  See  Evans  v.  Clover,  I 
Grant  Ca5.  (Pa  )  109,  wherein  it  was  said: 
"  B-'fore  the  case  went  to  the  jury  the  plain- 
tiff asked  leave  to  discontinue  the  suit,  which 
the  court  refused.  It  is  quite  clear  that  a 
plaintiff  maytakea  nonsuit  on  the  trial  when- 
ever he  thinks  proper.  At  common  law  he 
might  do  so  at  any  time  before  the  verdict  was 
actually  recorded;  and  the  only  restriction  of 
the  right  by  our  statute  is  that  which  requires 
it  to  be  exercised  before  the  jury  announce 
their  readiness  10  deliver  the  verdict.  But  a 
discontinuance  is  not  a  nonsuit,  though  the 
difference  in  their  legal  effect  is  slight.  A 
greater  distinction  exists  in  the  mode  of  apply- 
ing them,  the  one  being  subject  to  the  discre- 
tion of  the  plaintiff,  the  other  of  the  court; 

*  *  *  but  a  discontinuance  may  be  alio  wed 
or  refused  according  to  the  discretion  of  the 
court,  which  is  not  assignable  for  error." 

"A  discontinuance  of  a  suit  is  somewhat 
similar  to  a  nonsuit,"  Kahn  v.  Herman,  3 
Ga.  272,  quoting  3  Black.  Com.  296 

Dismissal.  —  A  nonsuit  granted  on  motion  of 
the  defendant  is  equivalent  in  its  operation 
on  the  action  to  a  dismissal  with  the  consent  of 
the  defendant,  even  if  the  defendant  has  set 
up  new  matter  and  asked  for  affirmative  relief 
in  his  answer.    Wood  v.  Ramond,  42  Cal.  643. 

So  in  Mills  v.  Gleason,  21  Cal.  280,  it 
was  said:  "A  dismissal  stands  upon  the 
same  footing  as  a  nonsuit,  leaving  the  par- 
ties to  settle  in  an  action  upon  the  under- 
taking those  matters  which,  if  the  original 
suit  were  prosecuted,  it  would  be  necessary  to 
determine  in  the  first  instance."  See  also 
Clary  v.  Rolland,  24  Cal.  153,  and  Dismissal, 
vol.  9,  p.  505. 

Directing  a  Verdict  for  the  Defendant  Has  Been 
Held  Equivalent  to  a  nonsuit  under  the  Montana 
statute  (now  Code  Civ.  Pro.  1895,  §  1004). 
McKay  v.  Montana  Union  R.  Co.,  13  Mont.  15. 

2.  Nonsuit  and  Retraxit  Distinguished.  —  "A 
retrax:t  differs  from  a  nonsuit  in  that  the  one 
is  negative  and  the  other  positive.  The  non- 
suit is  a  mere  default  and  neglect  of  the  plain- 
tiff, and  therefore  he  is  allowed  to  begin  his 
suit  again  upon  payment  of  costs;  but  a  re- 
traxit is  an  open  and  voluntary  renunciation 
of  his  suit  in  court,  and  by  this  he  forever 
loses  his  action."  3  Black.  Com.  296,  quoted 
in  U.  S.  v.  Parker,  120  U.  S.  95.  See  also 
Minor  v.  Mechanics  Bank,  1  Pet.  (U.  S.)  46; 
Lowry  v.  McMillan,  8  Pa.  St.  163;  South 
Branch  R.  Co.  v.  I.ong,  26  W.  Va.  692;  and 
Retraxit. 

Same  —  Res  Judicata.  —  In  Dana  v.  Gill,  5  J. 
J.  Marsh.  (Ky.)  243,  it  was  said:    "A  nonsuit 

*  *  *  does  not,  except  in  some  particular 
cases,  constitute  a  bar  to  another  suit  for  the 
same  cause,  and  in  this  respect  it  differs  from 
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a  retraxit.  The  only  consequence  of  a  non- 
suit, in  the  general,  is  to  subject  the  plaintiff 
to  the  payment  of  costs.  Nonsuits,  when  en- 
tered, may  be  set  aside,  sometimes  without  the 
payment  of  costs,  and  sometimes  upon  pay- 
ment of  costs."  Citing  Bac.  Abr.,  tit.  Non- 
suit, A. 

3.  Demurrer.  —  Dodge  v.  State  Bank,  2  A.  K. 
Marsh.  (Ky.)  612,  the  court  saying:  "  Motion 
to  instruct  as  in  case  of  nonsuit  partakes  of 
the  nature  of  a  demurrer  to  evidence,  and  in 
modern  practice  is  frequently  indulged  in  lieu 
ot  a  demurrer.  It  is  frequently  used  when  the 
allegata  et probata  do  not  agree,  and  the  plain- 
tiff proves  a  case  not  as  he  has  laid  it.  *  *  * 
In  every  motion,  then,  so  to  instruct  a  jury, 
every  fact  which  the  evidence  proves  and 
conduces  to  prove,  as  well  as  those  facts  which 
may  naturally  and  rationally  be  inferred  from 
those  proved,  must  necessarily  be  considered 
as  admitted  by  the  party  making  the  motion; 
and  the  court  is  appealed  to  to  say,  after  all 
these  admissions,  whether  in  law  the  plain- 
tiff has  made  out  his  cause  of  action.  In  the 
present  case,  then,  the  defendants  below,  for 
the  purposes  of  the  motion,  of  the  benefit  of 
which  they  intended  to  avail  themselves, 
must  be  considered  as  taking  the  evidence  as 
true  without  further  contest."  See  also  Davis 
v.  Greene,  22  Me.  254;  Ellis  v.  Ohio  L.  Ins., 
etc.,  Co.,  4  Ohio  St.  628;  Smyth  v.  Craig,  3 
W.  &  S.  (Pa.)  14. 

4.  Non  Sum  Informatus.  —  1  Freeman  on  Judg- 
ments (4th  ed.),  §  7. 

5.  Nontaxable.  —  A  statute  lequired  every 
railroad  company  in  the  state  to  return  all  of 
its  property,  real  and  personal,  taxable  and 
nontaxable,  so  that  the  assessors  might  tax  it 
for  state,  county,  and  municipal  purposes.  In 
construing  this  provision  the  court  said: 
"  The  word  nontaxable  in  this  connection  does 
not  mean  exempt  property,  but  property  like 
government  bonds,  that  are  not  taxable  at  all; 
and  this  is  made  plain  by  the  provision  at  the 
close  of  the  section  '  that  if  the  said  property 
is  claimed  to  be  exempt  from  taxation  it  shall 
be  separately  stated  and  the  law  cited  under 
which  the  claim  is  made.'  In  other  words, 
they  were  to  return  three  classes  of  property: 
taxable  property,  nontaxable  properly  —  that 
is,  property  that  could  not  be  taxed  in  its 
nature  —  and  exempt  property,  if  any,  citing 
the  law  for  the  exemption."  Adamsz'.  Yazoo, 
etc.,  Valley  R.  Co.,  77  Miss.  292. 

6.  Nontextile  Factory.  —  In  Rogers  v.  Man- 
chester Packing  Co.,  (1898)  1  Q  B.  347,  it  was 
held  that  premises  in  which  the  processes  of 
hooking,  lapping,  making  up,  and  packing 
cloth  were  carried  on,  were  a  nontextile  factory 
within  the  English  Factory  and  Workshop 
Act,  1878,  §  93,  even  if  none  of  such  processes 
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NONUSER  —  NORTH. 


Definitions. 


NONTJSER.  —  Nonuser  is  the  omission  to  assert  some  privilege,  exercise 
some  franchise,  or  exert  some  right.1 

NOON.    (See  also  the  title  Time,  Computation  of.)  —  See  note  2. 

NORMAL  SCHOOL.  (See  also  the  titles  Schools;  Universities  and 
Colleges.)  —  See  note  3. 

NORTH  —  NORTHERN  —  NORTHWARD,  ETC.  (See  also  the  titles  Bound- 
aries,  vol.  4,  p.  756;  Surveys.)  —  See  note  4. 


was  carried  on  as  incidental  10  bleaching  and 
dyeing. 

In  Spencer  v.  Livett,  (1900)  1  Q.  B.  498,  it 
wis  held  that  the  fact  that  repairs  were  being 
m  ide  to  a  ship  in  a  dock  did  not  make  the 
dock  a  nontejctile  factory  within  the  English 
Workmen's  Compensation  Act,  1897. 

1.  Nonuser.  —  Abb.  L.  Diet. 
Easement.  —  See  the  titles  Easements,  vol. 

10,  p.  436;  Prescription;  and  see  Wright  v. 
Freeman,  5  Har.  &  J.  (Md.)477;  Jamaica  Pond 
Aqueduct  Corp.  v.  Chandler,  121  Mass.  3. 

Highways.  — See  the  title  Highways,  vol.  15, 
p.  343,  and  references  there  given. 

Corporate  Franchise.  —  See  the  title  Dissolu- 
tion of  Corporations,  vol.  9.  p.  544,  and 
references  th-re  given. 

2.  Noon  —  Fire  Insurance. —  A  fire-insurance 
policy  expired  "  at  12  o'clock  at  noon,"  and  it 
was  held  that  noon  wis  10  be  determined  by 
solar  and  not  by  standard  •  railroad  time. 
Jones  v.  German  Ins.  Co.,  no  Iowa  75. 

3.  Normal  Schools  Distinguished  from  Common 
Schools.  —  An  act  establishing  a  university  au- 
thorized the  commissioners  of  each  county  and 
the  board  of  education  of  each  city  to  select 
annaally  "  the  best  scholar  from  each  academv 
and  each  public  school  of  their  respective  coun- 
ties or  cities  as  candidates  for  the  university 
scholarship."  It  was  held  that  normal  scliools 
were  not  public  schools  within  the  act.  People 
v.  Crissey,  45  Hun  (N.  Y.)  21.  See  also  Gor- 
doi  -u.  Conies,  47  N.  Y.  616. 

4.  North.  —  In  a  suit  for  the  specific  perform- 
an  :e  of  a  contract  forihe  purchase  of  the  north 
half  of  a  certain  lot  which  was  bounded  on  the 
west  side  by  a  river  which  was  not  straight 
and  ran  so  that  the  north  line  of  the  lot  was 
longer  than  the  south  line,  where  the  evidence 
left  it  in  doubt  whether  any  division  line  be- 
tween the  north  and  the  south  halves  was  ever 
agreed  upon,  it  was  held  that  the  lot  shoul  I 
be  so  divided  by  an  east  and  west  line  as  to 
make  the  two  parts  equal  in  quantity,  and  that 
a  division  such  as  to  give  to  the  complainant 
one-half  of  the  river  front  was  erroneous. 
Au  Gres  Boom  Co.  v.  Whitney,  26  Mich.  42. 

Same  —  Magnetic  Meridian.  —  See  the  title 
Boundaries,  vol.  4,  p.  784. 

Northwest  Portion  of  Lot.  —  W.  devised  to  his 
da  ighter  J.  "  six  acres  of  land  off  the  north- 
meat  portion  of  lot  number  twenty,  in  the  third 
concession  of  the  township  of  Haldimand,"  to 
be  chosen  by  his  executors,  and  to  "  extend 
twenty  rods  in  width,  joining  the  northern  line 
of  said  lot  number  twenty,  and  extending  as 
far  south  as  will  comprise  six  acres  aforesaid." 
One  B  owned  a  strip  at  the  northwest  corner 
of  the  lot,  exceeding  twenty  rods  in  width  to 
the  east,  the  whole  lot  being  eighty  rods  wide; 
and  this  strip  had  for  forty  years  been  en- 
closed and  occupied.  The  executors  chose 
the  six  acres  for  J.  adjoining  this  and  extend- 


ing twenty  tods  east.  Afterwards,  on  a  sur- 
vey made  under  Consol.  Stat.  U.  C,  c.  93,  ^ 
11,  the  northwest  angle  of  lot  twenty  was 
placed  four  rods  farther  west;  and  the  defend- 
ants, who  owned  the  remainder  of  lot  twenty, 
then  contended  that  J.  must  lose  that  width 
off  the  east  side  of  her  strip,  as  the  devise  re- 
stricted her  to  the"  northwest  portion  "  of  the 
lot,  and  she  could  not  therefore  come  beyond 
the  centre  into  the  northeast  part,  although 
she  could  not  otherwise  get  more  than  sixteen 
rods  in  width,  B.  having  acquired  a  title  by 
possession,  so  that  his  eastern  fence  could  not 
be  moved.  It  was  held,  however,  that  the 
intention  of  the  teslaior  was  to  give  six  acres, 
twenty  rods  in  width  along  the  northern 
boundary  of  the  lot,  without  reference  to  the 
strict  meaning  of  the  words  "  northwest  por- 
tion; "  that  the  executors  had  therefore  chosen 
the  land  in  accordance  with  the  will;  and  that 
the  defendants,  having  trespassed  thereon, 
were  liable.  Tucker  v.  Phillips,  24  U.  C.  Q. 
B.  626. 

Northwesterly  Quarter. —  In  1857  a  patent  is 
sued  for  "  the  northwesterly  quarter"  of  a 
two-hundred-acre  lot,  the  side  lines  of  which 
lot  ran  north  forty-five  degrees  west  and  south 
forty-five  degrees  east;  and  in  1859  another 
patent  issued  for  "  the  southeast  half  of  the 
northwest  half  "  of  the  same  lot.  It  was  held 
that  the  first  patent  covered  fifty  acres,  ex- 
tending half  the  depth  and  half  the  width  of 
the  whole  lot,  not  fifty  acres  extending  one- 
fourth  of  the  depth  and  the  whole  width.  It 
was  also  held  that  the  subsequent  patent 
could  not  affect  the  construction  of  the  first, 
for  the  question  must  be,  What  did  the  patent 
cover  when  it  was  issued?  Davis  v.  McPher- 
son,  33  U.  C.  Q.  B.  376. 

Northerly.  —  It  has  been  held  that  the  term 
northerly,  in  a  description  in  a  deed,  was  not 
synonymous  with  north.  Gaivin  v.  Dean. 
115  Mass.  577;  Howard  v.  College  of  Holy 
Cross,  116  Mass.  117. 

But  in  Brandt  v.  Ogdcn.  1  Johns.  (N.  Y.) 
158,  it  was  held  that  "  the  term  northerly  in  a 
grant,  where  there  is  no  object  to  direct  its 
inclination  to  the  east  or  to  the  west,  must  be 
construed  to  mean  north,  *  *  *  and, 
there  being  no  object  to  control  it,  it  must  be 
a  due  north  line."  See  also  Bosvvorth  v. 
Danzien,  25  Cal.  296;  Currier  v.  Nelson,  96 
Cal.  508;  Irwin  v,  Towne,  42  Cal.  326;  Foster 
*.  Loss,  77  Me.  280;  Proctor  v.  Andover,  42 
N.  H.  353;  Jackson  v.  Lindsey,  3  Johns.  Cas. 
(N.Y.)86;  Jackson  v.  Reeves,  3  Cai.  (N.Y.)  293. 

Same  —  Mining.  —  The  location  notice  of  a 
mining  claim  described  the  claim  as  extend- 
ing fifteen  hundred  feet  in  a  northerly  direc- 
tion, and  it  appeared  that  true  north  would 
have  carried  the  line  over  across  another 
mine.  The  court  said:  "  The  word  north- 
erly, under  such  circumstances,  conditions, 
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NOSCITUR  A  SOCIIS.  (See  also  the  titles  INTERPRETATION  AND  CON- 
STRUCTION, vol.  17,  p.  6;  STATUTES;  and  see  OTHER,  post.)  —  "  It  is  known 
from  its  associates  or  associations."  A  word  or  a  paragraph  is  to  be  read  in 
the  light  of  its  context  or  surroundings.'  The  rule  is  applied  in  the  con- 
struction  ol  written  instruments  and  statutes,  in  ascertaining  the  meaning  of 
a  word  or  clause  by  reference  to  the  context. 

NOT.  —  See  note  2. 


and  surroundings,  should  not  be  interpreted 
as  meaning  due  north.  It  includes  and  may 
mean  any  meridian  line  or  course  between  a 
due  north  and  northwest,  and  is  defined  and 
m  ule  certain  by  the  posting  of  the  stakes  or 
the  building  of  the  monuments  at  the  corners 
of  ihe  locations,  or  along  the  lines  thereof. 
Such  stakes  and  monum  ents  would  control  the 
courses  specified  in  the  notice."  Book  v.  Justice 
Min.  Co  ,  58  Fed.  Rep.  115.  See  also  Sanders 
v.  Noble,  22  Mont.  138. 

Northward.  —  In  Jackson  v.  Reeves,  3  Cai. 
(N  Y.)  293,  it  was  held  that  in  running  out 
patents,  a  line  northward,  etc.,  meant  a  line 
due  north 

Northwardly,  westwardly,  etc.  (in  a  grant), 
mean  due  north,  due  west,  etc.  Seaman  v. 
Hogeboom,  2t  Barb.  (N.  Y.)  404. 

But  in  Craig  v.  Hawkins,  1  Bibb  (Ky.)  53,  it 
was  held  that  ihe  term  northwardly  was  not 
synonymous  with  north. 

Northern  Passage  —  Mediterranean  Trade.  — 
See  The  John  H.  Pearson,  121  U.  S.  473,  re- 
versing 14  Fed.  Rep  749. 

1.  Noscitur  a  Sociis.  — ■  And.  L.  Diet.  See 
also  Nesbitt  v.  Lushington,  4  T.  R.  783;  New 
E  igland  Engineering  Co.  v.  Oakwood  St.  R. 
Co  .  75  Fed.  Rep.  165;  Dodge  v.  U.  S.,  84  Fed. 
Rep.  450;  Wiebusch  v.  U.  S.,  84  Fed.  Rep. 
453;  U.  S.  v.  Hacker,  73  Fed.  Rep.  294;  The 
Three  Friends.  166  U.  S.  1;  Crowlher  v.  Fi- 
delity Ins.,  etc.,  Co.,  85  Fed.  Rep.  43;  Peet 
71.  Hatcher,  112  Ala.  514;  Louisville,  etc., 
R.  Co.  v.  Kentucky,  161  U.  S.  677;  State  v. 
Bryant,  93  Mo.  293;  Ex  p.  Marmaduke.  91 
Mo.  259;  People  v.  Abraham,  16  N.  Y.  App. 
Div.  62;  Hagerty  v.  State,  55  Ohio  St.  613. 

In  Burlington  Gas  Light  Co.  v.  Burlington, 
etc.,  R.  Co.,  165  U.  S.  372,  it  was  said-  "  The 
use  to  which  this  land  was  reserved  was  not 
that  of  a  highway  alone,  but  '  other  public 
uses.'  This  does  not  mean  other  public  uses 
similar  in  character.  The  rule  noscitur  a 
sociis  does  not  apply,  for  under  the  Act  of 
1836  [5  U,  S.  Stat,  at  L.  70]  the  reservation  is 
not  simply  of  this  strip,  but  of  public  squares 
whose  use  is  obviously  not  of  the  same 
character  as  that  of  the  highway." 

Rule  Held  Not  to  Apply.  —  A  statute  provided 
that  the  wilful  interruption  of  "  any  assembly 
or  meeting  of  people  for  religious  worship  or 
for  other  purposes,  lawfully  and  peacefully 
assembled,"  should  be  punishable  by  fine,  etc. 
It  was  held  that  the  statute  was  not  limited  to 
meetings  for  worship  or  other  like  purposes, 
but  applied  to  all  meetings  of  people  lawfully 
and  peacefully  assembled.  Von  Rueden  v. 
State,  96  Wis.  674.  See  generally  the  title 
Disturbing  Meetings,  vol.  9,  p.  664. 

2.  Not  Able  to  Work.  (See  also  the  title  Poor 
and  Poor  Laws.) —  In  Matter  of  Morten,  5 
Q.  B.  591,  48  E.  C.  L.  591,  it  was  held  that  the 
phrase  "not  able  to  work  "  was  not  equiva- 


lent to  the  word  "  chargeable,"  in  the  sense  of 
the  Poor  Laws.  The  court  said  :  "  The  terms 
are  not  convertible,  for  a  person  might  be  able 
to  work,  and  yel  not  able  to  earn  enough  for 
his  maintenance," 

Not  Accountable  for  Depreciation.  —  A  testator 
gave  to  his  widow  his  personal  estate,  includ- 
ing his  farming  implements  and  slock,  live 
and  dead,  for  her  life,  the  residue  after  her 
death  to  his  children,  and  declared  that  she 
should  not  be  accountable  for  any  depreciation 
or  diminution  of  stock  or  implements.  It  was 
held  that  the  widow  took  an  absolute  interest 
in  the  stock  and  implements.  Breton  v. 
Mockett,  9  Ch.  D.  95,  25  Moak  791. 

For  the  Construction  of  a  Statute  which  Pro- 
vided that  Facts  Averred  in  the  Bill  and  Not  De- 
nied in  the  answer  might  be  taken  at  the 
hearing  as  admitted,  see  Cowen  v.  Alsop,  51 
Miss.  164. 

Not  as  Carrier.  (See  also  the  title  Carriers 
of  Goods,  vol.  5,  p.  154  ) —  Where  a  raihoad 
company  notified  a  consignee  of  the  arrival 
of  goods,  adding  that  they  now  held  the  goods 
"not  as  carriers,  but  as  warehousemen,  at 
owner's  sole  risk,  and  subject  to  the  usual 
warehouse  charges,"  it  was  held  that  the  road 
was  not  thereby  freed  from  liabilily  for  loss 
through  its  negligence.  Mitchell  v.  Lanca- 
shire, etc.,  R.  Co.,  L.  R.  10  Q.  B.  256. 

Not  Clearly  Solvent.  —  See  Matter  of  Empire 
City  Bank,  (Supm.  Ct.  Gen.  T.)  10  How.  Pr. 
(N.  Y.)4q8. 

"  Not  Depart  from  Said  Court  Without  License 
Therefor,"  in  a  recognizance,  means  not  depart 
from  the  term  of  the  court  at  which  the  party 
was  recognized  to  appear.  State  v.  Baker,  50 
Me.  56. 

Not  Exactly.  —  See  Hoyles  v.  Blore.  14  M.  & 

W.  387. 

Not  Exceeding. —  By  a  MassacJiusci/s  statute, 
a  t  iwn  or  city  was  authorized  to  "appropriate 
money  for  suitable  buildings  or  rooms,"  and 
for  "  the  foundation  of  a  library  a  sum  not  ex- 
ceeding one  dollar  for  each  of  its  ratable 
polls."  It  was  held  that  the  words  "not  ex- 
ceeding "  did  not  qualify  and  limit  the  first 
clause,  bui,  on  the  contrary,  that  they  re- 
stricted the  latter  provision  only.  Dearborn 
v.  Brookline,  97  Mass.  469. 

Not  Found.  —  "  The  words  'not  found'  [in 
a  return]  have  a  well-settled  technical  mean- 
ing, and  mean  not  found  in  the  jurisdiction  of 
the  court."  Alabama,  etc.,  R.  Co.  v.  Jones,  5 
Nat.  Bankr.  Reg.  109,  1  Fed.  Cas.  No.  126. 
See  also  Non  Est  Inventus,  ante. 

Not  Good  to  Stop  Off  —  Continuous  Trip  Both 
Ways.  —  Johnson  v.  Philadelphia,  etc.,  R.  Co., 
63  Md.  109.  See  also  the  title  Tickets  and 
Fares. 

"  Not  Known  or  Used  Before  the  Application  " 
—  Patent  Laws.  —  Pennock  v.  Dialogue,  2  Pet. 
(U.  S.)  18.    See  also  the  title  Patents. 
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Not  Less.  (See  also  Clear,  vol.  6,  p.  in, 
note.)  —  Where  time  is  to  be  computed  as 
"  not  less  "  than  a  given  number  of  days, 
clear  days  are  meant.  Chambers  v.  Smith,  12 
M.  &  W.  2;  In  re  Railway  Sleepers  Supply 
Co.,  29  Ch.  D.  204;  In  re  Miller's  Dale,  etc., 
Lime  Co.,  31  Ch.  D.  211.  See  also  Liffin  v. 
Pitchjr,  1  Dowl.  N.  S.  767. 

Not  Le3s  than.  —  See  Less,  vol.  18,  p. 
826. 

Not  More  than  —  Penal  Statute.  —  The  Revised 
Statutes  of  Massachusetts  enumerated  various 
cases  of  malicious  mischief,  and  fixed  the 
penalty  in  each  case;  and  further  provided 
that  for  all  offenses  of  a  like  kind  not  particu- 
larly described,  the  punishment  should  be  im- 
prisonment in  the  stale  prison  for  a  term  not 
exceeding  five  years,  etc  A  subsequent  stat- 
ute provided  that  the  punishment  in  the  cases  of 
malicious  mischief  not  enumerated  in  the  Re- 
vised Statutes,  should  be  imprisonment,  etc., 
"not  more  than  thirty,  days."  It  was  held 
that  these  negative  words,  in  a  subsequent 
statute,  limited  and  restrained  the  operation  of 
the  Revised  Statutes,  as  to  all  cases  within 
such  statute,  as  effectually  as  any  words  of 
repeal  could  do.  Britton  v.  Com.,  1  Cush. 
(Mass.)  302. 

Not  Negotiable  and  Given  as  Security.  —  See 
Robertson  v.  Davis,  27  Can.  Sup.  Ct.  571. 
And  see  Negotiable  Instruments,  ante. 

"Not  to  Be  Paid  by  Us,"  Etc. —  The  words 

but  not  to  be  paid  by  us  in  any  event  within 
one  year  from  date,"  added  to  the  indorse- 
ment of  a  nonnegotiable  note,  do  not  waive 
due  presentment,  but  merely  postpone  the 
time  of  payment  by  the  indorsers.  Hart  v. 
Eastman,  7  Minn.  74. 


Not  to  Be  Sold  from  Her  —  Wills.  —  See  Math- 
ews v.  Paradise,  74  Ga.  523. 

Not  to  Be  Performed  Within  a  Year.  —  See  the 

title  Statute  of  Frauds. 

Not  to  Exceed  Two  Hundred  Tons.  —  A  propo- 
sition in  writing  to  deliver  a  specific  article 
"  not  to  exceed  two  hundred  tons,"  and  with 
no  other  stipulation  as  to  quantity,  payment 
to  be  made  on  the  delivery  of  designated  in- 
stalments, which  is  accepted  in  writing,  con- 
fers no  right  upon  the  party  accepting  to 
enforce  delivery  to  the  limit  mentioned,  and 
leaves  it  optional  with  each  party  to  avoid  the 
agreement,  on  giving  notice  to  the  other,  at 
any  period  during  the  time  of  delivery. 
Houston,  etc.,  R.  Co.  v.  Mitchell,  38  Tex.  85. 

Not  Worth  the  Expense.  — "  Where  a  Scotch 
lease  of  mines  gave  liberty  to  determine  if 
the  minerals  became  '  not  worth  the  expeise 
of  working,'  and  they  became  so  through 
a  fall  in  the  market  price,  the  lessees  were 
held  entitled  to  determine."  MacSwinney  on 
Mines  244,  n.  4,  citing  Shotts  Co.  v.  Deas,  8 
Sess.  Cas.  (4th  series)  530.  See  also  Jones  v. 
Shears,  7  C.  &  P.  346,  32  E.  C.  L.  537;  Newton 
v.  Nock,  43  L.  T.  N.  S.  197. 
Not  Transferable.  —  See  Transferable. 
Not  under  Command.  —  A  staiute  provided 
that  a  steamship  which  from  any  accident 
should  not  be  under  command  should  at  night 
carry  three  red  lights  in  globular  lanterns.  It 
was  held  that  the  words  "not  under  com- 
mand "  meant  a  condition  wherein  the  course 
of  the  vessel  could  not  be  so  properly  con- 
trolled or  directed  as  to  enable  her  to  get  out 
of  the  way  of  any  peril  which  she  might  have 
to  encounter.  The  P.  Caland,  (1891)  P.  313. 
See  also  the  title  Navigation,  ante. 
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By  Basil  Jones. 

I.  Definition,  555. 

II.  Origin  and  History  of  Office,  555. 

III.  Nature  of  Office,  555. 

1.  Public,  555. 

2.  Ministerial  Functions,  556. 

3.  Judicial  Functions,  556. 

IV.  Appointment,  556. 

1.  Hoiu  Made  in  England,  556. 

2.  Hoiv  Made  in  United  States,  556. 

3.  Requirements  as  to  Eligibility,  556. 

a.  In  General,  556. 

b.  Aliens,  556. 

c.  Minors,  556. 

d.  WOmen,  556. 

e.  Officers  or  Stockholders  of  Banks,  557. 

4.  Compelling  Issuance  of  Commission,  557. 

5.  Holding  Incompatible  Office,  557. 

V.  Term  of  Office,  557. 
VI.  Oath  of  Office,  557. 
VII.  Bond,  558. 

1.  Statutory  Requirements,  558. 

2.  Failure  of  Principal  to  Sign,  558. 

3.  Scaling,  558. 

4.  Cancellation,  558. 

VIII.  Jurisdiction,  558. 

1.  Jurisdiction  Confined  to  State,  558. 

2.  Jurisdiction  Throughout  State,  558. 

3.  Jurisdiction  Confined  to  County,  558. 

4.  ,/f.r  Justices  of  the  Peace,  559. 

5.  Presumption  as  to  Jurisdiction,  559. 

IX.  Seal.  559. 

1.  Necessity  Of,  559. 

a.  At  Common  Law,  559. 

b.  Under  Statutory  Provisions,  559. 

2.  Requisilies  and  Sufficiency,  559. 

a.  //<?7£/  Determined,  559. 

(1)  Zaw  of  Notary's  Domicil,  559. 

(2)  Reference  to  Common  Law,  559. 
Statutory  Requirements,  559. 

3.  ^/j-  Requiring  Seal,  560. 

4.  Place  on  Lnstrument,  561. 

5.  Necessity  of  Reference  to  Seal,  561. 

6.  Effect,  561. 

X.  Powers,  562. 

1.  Under  Law  Merchant,  562. 

2.  Under  Federal  Statutes,  562. 

a.        General,  562. 
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b.  To  Administer  Oaths  and  Take  Affidavits,  562. 

(1)  General  Authority,  562. 

(2)  Special  Provisions,  562. 

c.  To  Take  Depositions,  563. 

d.  In  Bankruptcy  Proceedings,  563. 
3.  Under  State  Statutes,  563. 

a.  In  General.  563. 

b.  To  Take  Acknowledgments,  563. 

(1)  In  General,  563. 

(2)  Notaries  of  Other  States,  564. 

(3)  Method  of  Taking,  564.. 

(4)  Certificate,  564. 

c.  To  Take  Affidavits,  564. 

(1)  In  General,  564. 

(2)  Notaries  of  Other  States,  5615. 

(3)  Sufficiency  and  Amendment,  565. 
a7.  7V  Take  Depositions,  565. 

(1)  Authority  in  General,  565. 

(a)  Domestic  Notaries,  565. 

(<£)  Notaries  of  Other  States,  566. 

(2)  Enforcement  of  Authority,  566. 

(a)        Compelling  Testimony,  566. 
(£)       Attachment  for  Contempt,  566. 

(3)  Force  and  Effect,  567. 

(4)  Certificate,  567. 

^.        Administer  Oaths,  567. 

(1)  /«  General,  567. 

(2)  ff7/tf/  CW/b  J/ay  i?e  Administered,  567. 

(3)  Notaries  of  Other  States,  567. 

/«  Regard  to  Negotiable  Instruments,  567. 
£\  As  Justices  of  the  Peace,  567. 

XI.  Judicial  Notice,  568. 
XII.  Disqualifications,  568. 

1.  Interest,  568. 

a.  In  General,  568. 

b.  To  Make  Protest,  568. 

c.  To  Take  Acknowledgments,  568. 

d.  To  Take  Affidavits,  570. 

(1)  When  Acting  as  Attorney,  570. 

(a)  View  that  Notary  Is  Disqualified,  570. 

(b)  View  that  Notary  Is  Not  Disqualified,  571. 

(2)  When  Employee  of  Party  Interested,  571. 

e .  To  Take  Depositions,  571 
/.  To  A  dmi nister  Oaths,  571. 

2.  Relationship,  571. 

a.  To  Take  Acknowledgments,  571. 

b.  To  Take  Depositions,  571. 

c.  To  Issue  Warrants,  572. 

d.  To  Protest  Bill  or  Note,  572. 

XIII.  Liabilities,  572. 

1.  Civil  Liability,  572. 

a.  In  General,  572. 

b.  Extent,  572. 

c.  Persons  Entitled  to  Recover,  572. 

d.  For  Making  False  Certificate  of  Acknowledgment,  572. 

e.  For  Failure  to  Register  Conveyance,  572. 

/.  For  Failure  to  Pay  Money  to  Proper  Person,  573. 
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g.  For  Failure  to  Perform  Duties  in  Regard  to  Negotiable  Paper, 

573- 

(1)  Demand,  573. 

(2)  Protest,  573. 

(a)  I n  General,  573. 
(*)  Defenses,  573. 

(3)  Notice  of  Protest  or  Dishonor,  573. 

{a)  In  General,  573. 

(b)  Defenses,  574. 

(<■)  Aleasure  of  Damages,  574. 

(4)  Failure  to  Keep  Record  of  Protest  and  Notice,  574. 
//.  Tvv  False  Imprisonment,  574. 

/.  Release  of  Sureties,  574. 
Actions,  574. 

(1)  Prior  Adjudication  Against  Notary  Not  Necessary,  574. 

(2)  Parties,  574. 

(3)  Evidence,  574. 

(4)  Limitations,  574. 
2.  Criminal  Liability,  575. 

XIV.  Records,  575. 

XV.  Notarial  Acts  as  Evidence,  575. 

1.  ///  General,  575. 

2.  Official  Certificates,  575. 

a.  Statutory  Provisions,  575. 

^.  Certificate  of  Acknowledgment,  575. 

Certificate  of  Protest,  576. 

Affidavits,  576. 
<f.  Depositions,  576. 

XVI.  Fees,  576. 

1.  Statutory  Provisions,  576. 

2.  7v»r  Unnecessary  or  Unauthorized  Act,  576. 

3.  Lneffectual  Performance  of  Act,  576. 

4.  Services  in  Double  Capacity,  576. 

XVII.  Removal,  576. 

XVIII.  Clerks  or  Deputies,  577. 

XIX.  De  Facto  Notaries,  577. 

1.  Who  Are,  577. 

2.  Validity  of  Acts,  577. 

XX.  Other  Officers  as  Notaries,  577. 

CROSS-  REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopaedia  of  Pleading  and  Practice, 
titles  AFFLDAVLTS,  vol.  1,  p.  309;  OFFLCPAL  BONDS,  vol.  15,  p.  83; 
PUB  LLC  OFFLCERS,  vol.  17,  p.  139. 

For  special  matters  related  to  this  subject,  see  in  this  work  the  titles  ACKNOWL- 
EDGMENTS,  vol.  1,  p.  483;  BLLLS  OF  EXCHANGE  AND  PROMLS- 
SORY  NOTES,  vol.  4,  p.  65;  CONSULS,  vol.  7,  p.  6;  DEPOSLTLONS, 
vol.  9,  p.  295;  JUDLCLAL  NOTLCE,  vol.  17,  p.  892;  OATHS  AND 
A  FFLRMA  TLONS,  post;  UN L  TED  ST  A  TPS  CO  MM  I SSL  ONERS. 

And  for  other  matters  of  SUBSTANTIVE  LAW  related  to  this  subject,  see  the  following 
titles:  BANKS  AND  BANKLNG,  vol.  3,  p.  787;  CONSTLTUTJONAL 
LA  W,  vol.  6,  p.  882;  DAMAGES,  vol.  8,  p.  537;  DEBTS  OF  DECEDENTS, 
vol.  8,  p.  1003;  FLRE  LNSURANCE,  vol.  13,  p.  86;  FORELGN  LAWS, 
vol.  13,  p.  1050;  JUDLCLAL  NOTLCE,  vol.  17,  p.  892;  JUSTLCES  OF 
THE  PEACE,  vol.  18,  p.  6;  PRLVLLEGED  COM MUNPCA  TLONS; 
PUB  LLC  OFFLCERS;  WLLLS. 
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Nature  of  Office, 


I.  DEFINITION.  —  A  notary  public  is  an  officer  whose  function  it  is  to  attest 
and  certify,  by  his  hand  and  official  seal,  various  instruments,  in  order  to  give 
to  them  authenticity  in  other  jurisdictions;  to  take  acknowledgments  of 
deeds  and  other  conveyances,  and  certify  the  same  ;  and  to  perform  other 
official  acts,  the  power  to  do  which  is  conferred  by  law.' 

II.  Origin  and  History  of  Office.  —  The  office  of  notary  is  of  great 
antiquity,2  deriving  its  origin  from  the  early  Roman  jurisprudence,3  and  has 
for  many  centuries  been  recognized  by  most,  if  not  all,  of  the  Christian 
nations.4  The  office  is  known  to  international  law,5  to  the  common  law,6 
b  ing  concerned  more  especially  witli  the  law-merchant  branch,7  and  to  the 
civil  law.8 

III.  Nature  of  Office  —  1.  Public.  —  The  office  of  a  notary  public  is  a 
public  office,9  although  it  may  be  confined  to  a  particular  city  or  county.10 


1.  Delnition. —  Blade's  L.  Diet.  See  also 
Kirks?y  v.  Bates,  7  Port.  (Ala.)  529. 

2.  Antiquity  of  Office.  —  Hill  v.  Norris,  2 
Ala.  640;  Kirksey  v.  Bates,  7  Port.  (Ala.)  529, 
31  Am.  Dec.  722;  Opinion  of  Justices,  150 
Miss.  586.  See  also  Brooke's  Notary  (6th  ed.) 
1  el  seq.;  2  Burn's  Ecc.  Law  2;  Colquhoun's 
Rom.  Law,  §  86;  Bouv.  L.  Diet. 

3.  Origin.  —  Teutonia  Loan,  etc.,  Co.  v. 
Turrell,  19  Ind.  App.  469,  65  Am.  St.  Rep.  419. 

4.  Hill  v.  Norris,  2  Ala.  640;  Opinion  of 
Justices,  150  Mass.  586. 

5.  In  International  Law. — .Kirksey  v.  Bales, 
7  Port.  (Ala.)  529,  31  Am.  Dec.  722;  Ohio  Nat. 
Bank  v.  Hopkins,  8  App.  Cas.  (D.  C.)  146; 
People  v.  Rathbone,  (Supm.  Ct.  Spec.  T.)  11 
Misc.  (N.  Y.)  98.  See  also  Pierce  v.  Indselh, 
106  U.  S.  546. 

6.  At  Common  Law.  —  Kirksey  v.  Bates,  7 
Port.  (Ala.)  529,  31  Am.  Dec.  722;  Ohio  Nat. 
Bank  v.  Hopkins,  8  App.  Cas.  (D.  C.)  146; 
Stokes  v.  Acklen,  (Tenn.  Ch.  1898)  41  S.  W. 
Rep.  316. 

In  England  it  existed  before  the  Conquest. 
Teutonia  Loan,  etc.,  Co.  v.  Turreil,  19  Ind. 
App.  469,  65  Am.  St.  Rep.  419.  See  also 
Brooke's  Notary  (6th  ed.)  10. 

7.  Kirksey  v.  Bates,  7  Port.  (Ala.)  529,  31 
Am.  Dec.  722;  Ohio  Nat.  Bank  v.  Hopkins,  8 
App.  Cas.  (D.  C.)  146;  Pierce  v.  Indseth,  106 
U.  S.  546. 

8.  Under  Civil  Law.  —  Kirksey  v.  Bates,  7 
Port.  (Ala.)  529,  31  Am.  Dec.  722;  Ohio  Nat. 
Bank  v.  Hopkins,  8  App.  Cas.  (D.  C.)  146; 
Vandewater  v.  Williamson,  13  Phila.  (Pa.)  140. 

Under  the  civil  law  the  notary  was  entitled 
registrarius,  actuarius,  or  scrivarius,  and  was 
otiginally  merely  a  scribe  who  took  notes  or 
minutes  and  made  short  drafts  of  public  and 
private  writings  and  instruments.  Kirksey  7'. 
Bates,  7  Port.  (Ala.)  529,  31  Am.  Dec.  722; 
Ashcrafi  v.  Chapman,  38  Conn.  230;  Vande- 
water v.  Williamson,  13  Phila.  (Pa.)  140. 

9.  Public  Office  — United  States.  —  Bettman  v. 
Warwick,  CC.  C.  A.)  108  Fed.  Rep.  46;  Britton 
v.  Niccolls,  104  U    S.  757. 

Alabama.  —  Governor  v.  Gordon,  15  Ala.  72. 

District  of  Columbia .  —  Ohio  Nat.  Bank  v. 
Hopkins,  8  App.  Cas.  (D.  C.)  146. 

Georgia.  — Smith  v.  Meador,  74  Ga.  416,  58 
Am.  Rsp.  438. 

Indiana.  — Teutonia  Loan  etc.,  Co.  v.  Tur- 
rell, 19  Ind.  App.  469,  65  Am  St.  Rep.  419; 
Spcgal  v.  Krag  Reynolds  Co.,  21  Ind.  App. 
205. 


Iowa.  —  Keeney  v.  Leas,  14  Iowa  464. 
Louisiana.  —  Emmerling  -'.  Graham,  14  La. 
Ann.  390;  State  v.  Theard,  45  La.  Ann.  680; 
New  Orleans  v.  Bienvenu,  23  La.  Ann.  710. 

Massachusetts.  —  Opinion  of  Justices,  150 
Mass.  5:6. 

Missouri.  —  Kentucky  Commercial  Bank  7'. 
Barksdale.  36  Mo.  563. 

Nebraska.  —  Von  Dorn  v.  Mengedoht,  41 
Neb.  525. 

New  York.  —  Utica,  etc.,  R.  Co.  v.  Stewart, 
(Supm.  Ct  Spec.  T.)  33  How.  Pr.  (N.  Y.)  312; 
People  v.  Rathbone,  145  N.  Y.  434. 

Nevada.  — Slate  v.  Clarke,  21  Nev.  333. 
Pennsylvania.  —  Com.  v.  Haines,  97  Pa.  St. 
228,  39  Am.  Rep.  805;  Bellemire  v.  U.  S.  Bank, 
1  Miles  (Pa.)  173. 

Tennessee.  —  Golladav  v.  Union  Bank,  2 
Head  (Tenn.)  57;  Stokes  v.  Acklen,  (Tenn. 
Ch.  1898)  46  S.  W.  Rep.  316. 

Canada.  —  Lasnier  v.  Do/.ois,  15  Quebec 
Super.  Ct.  604. 

Statutory  Provisions. —  By  statute  in  Wiscon- 
sin, a  notary  public  is  expressly  declared  to 
be  a  state  officer.  Maxwell  v.  Hartmann,  50 
Wis.  660;  Stat.  Wis.  (1898),  §  173.  And  the 
Oregon  statute  contains  a  similar  provision. 
Hill's  Annoi.  Laws  Oregon  (1892),  §  2317. 

Use  of  Passes.  —  A  notary  public  is  a  public 
officer  within  the  meaning  of  the  provision  of 
Const.  N.  Y.,  art.  13,  §  5,  prohibiting  public 
officers  from  asking  oraccepting,  for  their  own 
or  another's  benefit,  or  using,  free  passes  or 
franks.  People  v.  Rathbcne,  (Supm.  Ct. 
Spec.  T.)  11  Misc.  (N.  Y.)  98. 

State  Officer.  —  A  notary  is  a  stale  officer,  and 
not  a  borough,  township,  or  school-district 
officer.  Com.  v.  Shindle,  19  Pa.  Co  Ct.  258. 
See  aho  Maxwell  v.  Hartmann,  50  Wis.  660. 

Imposition  of  License  Tax.  —  A  noiary  public 
being  an  officer  of  the  state,  a  city  has  no  tight 
to  impose  a  license  tax  on  him  in  his  official 
capacity,  and  a  statute  imposing  a  license  tax 
on  "trades,  occupations,  and  professions" 
confers  no  such  power.  New  Orleans  v.  Bien- 
venu, 23  La  Ann  710. 

10.  Matterof  House  Bill  No.  166,  9C0I0.  628; 
Davey  v.  Ruffel,  14  Pa.  Co.  Ct.  272. 

Not  Municipal  Office,  —  The  office  of  city  no- 
tary of  the  citv  of  New  Orleans  is  not  a 
municipal  office.  State  v.  Castell,  22  La. 
Ann  15. 

County  Officers.  —  In   Hill  v.  Bacon,  43  111. 
477,  it  was  held  lhat  u n der  t he  lllin ois  statute, 
although  notaries  are  appointed  in  towns  and 
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2.  Ministerial  Functions.  —  As  a  general  rule,  the  functions  of  a  notary  are 
ministerial,  not  judicial.1 

3.  Judicial  Functions.  —  Where,  however,  as  is  the  case  in  some  states,  the 
notary  i-  vested  with  the  powers  of  a  justice  of  the  peace,  in  the  exercise  of 
such  powers  he  acts  judicially  to  the  same  extent  as  a  justice  of  the  peace.2 

IV.  Appointment — 1.  How  Made  in  England.  —  In  England  notaiies  are 
app  tinted  by  the  Court  of  Faculties  of  the  Archbishop  of  Canterbury.3 

Exorcise  of  Discretion. —  In  making  appointments  the  master  of  faculties  is 
vested  with  discretionary  powers,  and  it  has  been  held  that  he  should,  while 
paying  due  regard  to  vested  interests,  consider  the  convenience  and  accommo- 
dation of  the  merchants,  shipowners,  and  bankers  in  the  town  where  it  is  pro- 

;d  to  appoint  additional  notaries;  and  that  increase  in  population  alone, 
unless  accompanied  by  an  increase  of  business,  is  not  sufficient  ground  for 
making  such  appointments.4 

2.  How  Made  in  United  States.  —  In  the  United  States  reference  must  be 
had  to  the  constitutional  and  statutory  provisions  of  the  various  states  to 
determine  by  whom  and  in  what  manner  the  appointment  is  made.  As  a 
general  rule,  the  power  is  lodged  in  the  governor  of  the  state.  Where  the 
appointment  is  not  made  in  the  manner  prescribed  by  statute,  it  is  inoperative.5 

3.  Requirements  as  to  Eligibility  —  a.  In  General. — Constitutional  or 
statutory  provisions  generally  determine  the  qualifications  for  the  office  of 
notary  public,  and  reference  should  be  had  to  them.  The  qualifications  usually 
required  are  citizenship,  tesidence  for  a  certain  'length  of  time  in  the  county 
for  which  the  appointment  is  sought,  and  the  attainment  of  majority. 

b.  ALIENS.  —  Under  a  statute  requiring  that  all  persons  elected  or 
appointed  to  any  office  must  be  citizens,  an  alien  is  ineligible.0 

c.  Minors.  —  At  the  common  law  minors  were  eligible,  and  in  the  United 
States,  unless  prohibited  by  a  constitutional  or  statutory  provision,  the)-  are 
still  eligible.7 

d.  Women.  —  In  some  states  the  statutes,  while  not  expressly  authorizing 

cities,  they  are  county  officers,  and  are  not  Statutes  —  As  Justices  of  the  Peace.    See  also 

confined  in  their  action  to  the  particular  town  the  title  Justices  of  thf.  Peace,  vol.  iS,  p.  6. 
in  which  they  may  reside.    See  also  Matter  of         3.  Appointing  Power  in  England.  —  Opinion 

Hous?  Bill  No.  166,  9  Colo.  628.  of  Justices,  150  Mass.  586. 

1.  Ministerial  Officer  —  United  States.  —  U.  S.  Formerly  they  were  appointed  by  the  Pope, 
7'.  Bixbv,  10  Biss.  (U  S.)  520,  9  Fed.  Rep.  78.  but  this  power  was  assumed  by  the  King  by 

California.  —  Woodland  Bank  v.  Oberhaus,  the  statute  of  25  Hen.  VIII.,  c.  21.    Opinion  of 

125  Cal.  320.  Justices,  150  Mass.   586.    See  also  Brooke's 

Kansas.  —  Ferguson  v.  Smith.  10  Kan.  404;  Notary  (6th  ed.)  15 ;  Edes  ?>.  Oxford,  Vaugh.  23. 

In  re  Huron,  58  Kan.  152,  62  Am.  St.  Rep.  614.  4.  Appointment    Discretionary.  —  Graham  v. 

Louisiana.  — State  v.  Buchanan,  12  La.  409;  Smart,  q  Jur.  N.  S.  387. 

Montgomery's  Succession,  44  La.  Ann.  373.  City  of  London  —  Stat.  41  Geo.  III.,  c.  79. —  Rex 

Massachusetts.  — Opinion  of    Justices,    150  v.  Scriveners'  Co.,  10  B.  &  C.  511,  21  E.  C.  L. 

Mass.  586;  Learned  v.  Riley,  14  Allen  (Mass.)  122. 

109.  5.  Brown  v.  State,  43  Tex.  478. 

Michigan.  —  Chandler  v.  Nash,  5  Midi.  409.  6.  Ineligibility  of  Alien.  —  Wilson  v.  Kim- 
See  also  Heyn  v.  Farrar,  36  Mich.  258.  mel,  109  Mo.  260.  holding  that,  under  Const. 

Missouri.  —  State  v.  Piass,  58  Mo.  App.  148.  Mo.,  art.  8,  §  12,    providing  that  no  person 

Xebraska.  —  Horbauh  v.  Tyrrell,  48  Neb.  514.  shall  be  elected  or  appointed  to  any  office  who 

Acknowledgments. —  For  a  full  discussion  of  is  not  a  citizen  of  the  United  States,  and  the 

the  question    whether  the  taking  of  an  ac-  Missouri  statute  (now  Rev.  Stat.  1899,  §  8832) 

knowledgment  is  a  ministerial  or  a  judicial  providing  that  no  person  who  is  not  a  citizen 

function,  see  the  title  Acknowledgments,  vol.  of  the  United  States  shall  be  appointed  a  no- 

1,  p.  485  et  sea.  lary  public,  an  alien  is  ineligible.    See  also 

Administering  Oaths  Ministerial   Function.  —  the  title  Aliens,  vol.  2,  p.  68. 

See  the  title  Oaths  and  Affirmations,  post.  7.  Eligibility  of  Minors.  —  U.  S.  v.  Bixby,  10 

Depositions.  —  As  to  the  question  whether  the  Biss.  (U.  S.)  520,  9  Fed.  Rep.  78,  holding  that, 

taking  of   depositions   is  a  ministerial  or  a  there  being  nothing  in  the  Constitution  or 

judicial  function,  see  infra,  this  title.  Powers  statutes  of  Indiana  making  minors  ineligible 

—  Under  State  Statutes —  To  Take  Depositions.  to  the  office  of  notary  public,  and  such  office 

Judicial    Character.  —  Harper  v.  State,  109  not  being  a  county  office  within  the  meaning 

Ala.  66.  of  that  section  of  the  Constitution  which  pro- 

2.  See  infra,  this  title,  Powers — Under  State  vides  that  none  but  electors  shall  hold  county 
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the  appointment  of  women,  are  so  worded  that  it  would  seem  that  they  may 
be  appointed.1  In  others  the  statutes  are  silent  and  the  question  has  never 
been  determined.  In  the  absence  of  any  provision  it  has  been  held  that 
women  are  ineligible,  although  the  legislature  might,  perhaps,  have  power  to 
make  them  eligible.2  In  states  wherein  it  is  provided  that  none  but  electors 
are  eligible  to  the  office  of  notary  public,  it  has  been  held  that  a  woman  is 
ineligible.3 

e.  Officers  or  Stockholders  of  Banks.  —  in  Pennsylvania  it  is  provided 
by  statute  that  no  officer  or  stockholder  or  person  in  the  employment  of  any 
bank  or  banking  institution  shall  at  the  same  time  be  eligible  to  the  office  of 
notary  public.1  Under  this  statute  it  has  been  held  that  the  office  cannot 
be  filled  by  an  executor  having  the  legal  control  over  stock  in  a  bank,5  nor  by 
the  cashier  of  a  savings  bank,6  nor  by  a  typewriter  and  stenographer  employed 
by  a  trust  company.7 

4.  Compelling  Issuance  of  Commission.  —  Mandamus  will  not  lie  to  compel 
the  secretary  of  state  to  prepare  the  notarial  commission  and  present  it  to  the 
governor  for  his  signature  in  accordance  with  the  usual  custom,  unless  such 
duty  is  imposed  upon  him  by  the  constitution  or  statutes  of  the  state.8 

5.  Holding  Incompatible  Office.  —  Since  a  notary  is  a  public  officer,9  and  the 
office  is  one  of  profit  and  emolument,10  he  cannot  hold  another  office  of  the 
same  nature  at  the  same  time.11 

V.  Term  of  Office.  — The  duration  of  the  notary's  term  of  office  depends 
on  the  statutes  of  the  particular  state.12 

VI.  OATH  OF  Office.  — ■  In  nearly  every  state  the  notary  is  required  to  take 
and  subscribe  an  oath  of  office.    The  form  of  the  oath  and  the  persons  before 


offic;,  a  minor  is  eligible  to  hold  the  office  of 
notary  public. 

1.  Women  Eligible.  —  Harbour- Pitt  Shoe  Co. 
v.  Dixon,  (Ky.  igoi)  6o  S.  W.  Rep.  186;  State 
v.  flostetter,  137  Mo.  636,  59  Am.  St.  Rep. 
515 

Under  the  Nebraska  statute  (now  Comp. 
Stat.  1899,  £  384S)  authorizing  the  governor  to 
appoint  and  commission  such  number  of  per- 
sons to  the  office  of  notary  public  as  he  may 
deem  necessary,  it  seems  that  a  woman  is 
eligible  to  hold  that  office.  Von  Dorn  v. 
Mengedoh',  41  Neb.  525. 

2.  Women  Ineligible.  —  Opinion  of  Justices, 
150  Mass.  586;  Opinion  of  Justices,  165  Mass. 
599;  Stokes  v.  Acklen,  (Tenn.  Ch.  1898)  46  S. 
W.  Rep.  316;  Chattanooga  Third  Nat.  Bank  v. 
Smith,  (Tenn.  Ch.  1898)  47  S.  W.  Rep.  1102; 
Stale  v.  Dividson,  92  Tenn.  531.  See  also 
Opinions  of  Justices,  62  Me.  596,  holding  that 
the  legislature  had  power  to  authorize  the  ap- 
pointment of  a  married  or  unmarried  woman 
n  administer  oaths,  take  acknowledgments 
of  deeds,  or  solemnize  marriages. 

3.  Matter  of  House  Bill  No.  166,  9  Colo.  628; 
State  v.  Adams,  58  Ohio  St.  612,  65  Am.  St. 
Rep.  792;  State  v.  McKinley,  57  Ohio  St. 
627. 

4.  Bank  Officer  Ineligible.  —  Act  Pa.  April  14, 
1840,  Bright.  Purd.  Dier.  Laws  Pa.  (1894),  p. 
1607.     Compare  Horner's  Annot.  Stat.  Ind. 

(1896),  §  2021,  5966. 

5.  Com.  v.  Pyle,  18  Pa.  St.  519. 

6.  Rupert's  Case,  16  Pa.  Co.  Ct.  333. 

7.  Dunlap's  Case,  16  Pa.  Co.  Ct.  588. 

8.  State  v.  Jenkins,  21  Wash.  364. 

9.  See  supra,  this  title,  Nature  of  Of/ire  — 
Public. 


10.  State  v.  Clarke,  21  Nev.  333;  Biencourt 
v.  Parker,  27  Tex.  558. 

11.  Incompatible  Offices  —  Notary  and  County 
Clerk.  —  Biencourt  v.  Parker,  27  Tex.  558. 

Notary  and  Receiver  of  Public  Money.  —  Slate 
v.  Clarke,  21  Nev.  333. 

But  the  County  Office  of  Chief  Burgess  may  be 
held  by  a  notary.  Com.  v.  Shindle,  19  Pa. 
Co.  Ct.  258. 

Librarian  to  District  Attorney.  —  Also  it  has 
been  held  that  he  may  hold  the  office  of  libra- 
rian to  the  district  attorney.  Merzbach  v. 
New  York,  163  N.  Y.  16. 

12.  Under  the  Louisiana  Constitution  of  1845, 
the  notary's  term  of  office  was  limited  to  four 
years  after  its  adoption,  even  though  he  had 
been  appointed  under  a  previous  statute  fixing 
the  tenure  of  the  office  during  good  behavior. 
State  v.  Percy.  5  La.  Ann.  2S2;  Kelly  v.  Gilly, 
5  La.  Ann.  534.  See  also  Guzman  v.  Walker, 
11  La.  Ann.  693. 

In  Alabama  there  are  two  classes  of  notaries 
appointed  by  the  governor.  Those  of  the  first 
class  hold  office  "  for  three  years  from  the 
date  of  their  commissions,  and  until  their  suc- 
cessors are  qualified."  Those  of  the  second 
class,  having  the  j u risdict ion  of  justices  of  the 
peace,  hold  office  for  "  three  years  from  the 
date  of  their  commissions  "  only.  Cary  v. 
State,  76  Ala.  78. 

In  Georgia  a  notary's  office  does  not  cea  e 
upon  the  expiration  of  the  four  years  for 
which  he  is  appointed,  but  he  continues  in 
office  until  the  appointment  of  a  successor  or 
until  he  is  removed.  Smith  v.  Meador,  74  Ga. 
416,  58  Am.  Rep.  438. 

Judicial  Notice  of  Term.  —  See  (he  title  Judi- 
cial Notice,  vol  17,  p.  917. 
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whom  it  must  be  sworn  are  regulated  by  constitutional  and  statutory 
provisions.' 

VII.  BOND  -  1.  Statutory  Requirements.  —  By  statute  in  nearly  all  the 
states,  tin-  notary  is  required,  before  assuming  the  duties  of  the  office,  to  give 
a  bond,  with  good  and  sufficient  securities,  usually  conditioned  for  the  faith- 
ful perform  ince  of  the  duties  of  his  office;  and  such  bond  must  be  approved 
by  and  filed  with  a  certain  designated  officer.  The  amount  of  the  bond  so 
required  varies  in  the  different  states.* 

2.  Failure  of  Principal  to  Sign.  — -The  failure  of  the  notary,  as  principal,  to 
sign  the  bond,  renders  it  insufficient  although  signed  by  the  sureties.3 

3.  Sealing.  — A  bond  not  sealed  has  been  held  to  be  insufficient.4 

4.  Cancellation.  —  The  bond  once  approved  and  filed  can  be  canceled  only 
when  the  office  is  vacated.5 

VIII.  Jurisdiction  —1.  Jurisdiction  Confined  to  State.  —  The  jurisdiction  of 
a  notary  i-,  confined  to  the  limits  of  the  state  by  which  he  is  appointed,  and 
acts  done  outside  of  the  state  are  unofficial.0 

2.  Jurisdiction  Throughout  State.  —  In  some  states  a  notary  is  authorized  to 
act  as  such  throughout  the  state.7 

3.  Jurisdiction  Confined  to  County.  —  In  other  states  the  power  of  the  notary 
to  act  officially  is  confined  to  the  county  for  which  he  is  appointed.8 


1.  Oath  of  Office.  —  See  the  constitutional  and 
statutory  provisions  of  the  various  states. 

As  lo  the  requirement  that  public  officers 
shall  take  an  oath,  see  the  title  Public  Officers. 

As  to  the  effect  of  irregularities  in  taking 
the  oalh,  see  the  title  De  Facto  Officers,  vol. 
8,  p.  786. 

2.  For  provisions  relating  to  notirial  bonds, 
see  the  statutes  of  the  various  states. 

Liabilities.  —  Seet'/ifra,  this  title,  Liabilities, 

Sufficiency  of  Conditions.  —  Where  the  statutes 
concerning  notaries  do  nut  prescribe  any  par- 
ticular form  for  the  bond,  but  declare  that  the 
notaiy  shall  be  liable  on  his  bond  for  any  mis- 
conduct or  neglect  of  dutv,  a  bond  to  the  effect 
thit  the  notary  "  shall  well  an  1  truly  dis- 
charge the  duties  of  the  office  of  notary  public, 
according  to  law,"  is  good.  Tevis7/.  Randall, 
6  Cal.  632,  65  Am.  Dec.  547.  See  also  Fogarty 
v.  Finlay,  10  Cal.  239,  70  Am.  Dec.  714. 

The  Louisiana  statute  providing  that  the 
bond  of  a  notary  shall  be  conditioned  for  the 
faithful  performance  of  all  duties  required  by 
law  towards  those  who  employ  him  in  his 
professional  capacity  (now  Wolff's  Rev.  Laws 
La.  1897,  i$  2503)  is  sufficiently  complied  with 
by  a  bond  conditioned  that  the  notary  "  shall 
well  and  faithfully  discharge  and  perform  all 
the  duties  incumbent  on  him  as  notary  pub- 
lic in  and  for"  a  certain  county.  Schmitt  n. 
Drouet,  42  La.  Ann.  1064,  2r  Am.  St.  Rep.  408. 
See  also  Rochereau  v.  Jones,  20  La.  Ann.  82. 

Bond  Not  Liable  to  Internal  Revenue  Tax.  — 
Bettman  v.  Warwick,  (C.  C.  A  )  108  Fed.  Rep. 
46. 

3.  Failure  to  Sign. —  Martin  v.  Hornsby,  55 
Minn.  1S7,  43  Am.  St.  Rep.  487.  See  also  the 
title  Public  Officers. 

Failure  to  Give  Bond.  —  As  to  the  effect  of 
failure  to  give,  and  irregularities  in,  official 
bands,  see  the  title  De  Facto  Officers,  vol. 


8,  P-  7°7- 

4.  Bond  Not  Sealed. 

Cornwall.  5  Cal.  419. 
Bonds,  vol.  4,  p.  621; 


—  Van  De  Casteele  v. 
See  generally  the  title 
Public  Officers. 


5.  Cancellation.  —  Rochereau  v.  Jones,  29  La. 

Ann.  82. 

6.  Harris  v.  Burton,  4  Harr.  (Del.)  66. 

7.  General    Jurisdiction   Throughout  State.  — 

Guertin  v.  Mombleau,  144  111.  32;  Sullivan  v. 
Hall,  86  Mich.  7;  Davey  v.  Ruffell,  162  Pa. 
St.  443,  affirming  14  Pa.  Co,  Ct.  273;  Maxwell 
v.  Hartmann,  50  Wis.  660.  See  also  Gen.  Stat. 
Conn.  (1888),  £288;  Horner's  Annot.  Stat.  Ind. 
(1896),  §  5962;  Pub.  Gen.  Laws  Md.  (18S8), 
art.  68,  £  8;  Stat.  Minn.  (1894),  §  2271;  Rev. 
Codes  N.  Dak.  (1895),  §  462;  Hill's  Annot. 
Laws  Oregon  (1892),  §  2317;  Civ.  Stat.  S.  Car. 
(1893),  §  578;  Stat.  Vt.  (1894),  §  2963;  Ball. 
Annot.  Codes  &  Stat  Wash  (1897),      246,  248. 

8.  Jurisdiction  Limited  to  County.  —  Matter  of 
House  Bill  No.  166,  9  Colo.  628;'  Allgood  v. 
State,  87  Ga.  668;  Barhydt  v.  Alexander,  59 
Mo.  App.  188;  Silver  v.  Kansas  City,  etc.,  R. 
Co.,  21  Mo.  App.  5;  Byrd  v.  Cochran,  39  Neb. 
109;  People  v.  Globe  M  ut.  L.  Ins.  Co.,  (Supm. 
Ct.  Spec.  T.)  65  How.  Pr.  (N.  Y.)  239;  Matter 
of  Booth,  (Supm.  Ct.  Spec.  T.)  11  Abb.  N.  Cas. 
(N.  Y.)  145;  Utica,  etc.,  R.  Co.  v.  Stewart, 
(Supm.  Ct.'  Spec.  T.)  33  How.  Pr.  (N.  Y.)  312; 
Mutual  L.  Ins.  Co.  v.  Corey,  54  Hun  (N.  Y) 
493;  Bostick  v.  Haynie,  tTenn.  Ch.  1896)  36  S. 
W.  Rep.  856;  Neely  v.  Morris,  2  Head  (Tenn  ) 
595.  75  Am.  Dec.  753.  See  also  Woods  v.  Polhe- 
mus.  8  Ind.  60;  Rev  Slat.  Ariz  (1901),  §  i£6; 
Bates's  Annot.  Stat.  Ohio  (1897),  §  118;  Rev. 
Stat  Utah  (1898),  §  1669;  Rev.  Stat.  Wvo. 
(1887),  §  1666. 

Within  County.  —  A  notary  public,  although 
appointed  only  for  a  city  or  town,  has  authority 
to  act  anywhere  within  the  county.  Hill  v. 
Baron,  43  III  477. 

Under  the  New  York  Statute  (Executive  Law, 
Gen.  Laws  N.  Y.,  c.  9,  £  82),  authority  is  given 
to  nonrios  to  act  in  other  counties  than  those 
for  which  they  are  appointed  after  they  have 
complied  with  certain  conditions.  Mutual  L. 
Ins.  Co.  v.  Corey,  54  Hun  (N.  Y  )  493. 

The  requirements  of  the  statute  must  be 
complied   with    before  the    notary  can  act. 
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Requisites  and  Sufficiency. 


4.  As  Justices  of  the  Peace.  —  By  statutes  in  several  states  notaries  public 
are  ex  officio  justices  of  the  peace,  and  as  such  are  invested  with  the  jurisdic- 
tion and  powers  of  justices  of  the  peace.1 

5.  Presumption  as  to  Jurisdiction.  —  It  will  be  presumed  that  the  notary 
acted  within  his  jurisdiction.3 

IX.  Seal  —  1.  Necessity  Of —  a.  At  Common  Law.  —  At  the  common  law 
a  seal  has  been  required  from  the  earliest  times.3 

b.  Under  Statutory  Provisions.  —  By  statute  in  nearly  all  of  the 
states  the  notary  is  required  to  provide  himself  with  an  official  seal.4 
:      2.  Requisites  and  Sufficiency  —  a.  How  Determined  —  (i)  By  Lata  of 
Notary's  Domicil. — The  requisites  of  the  notarial  seal  are  to  be  determined 
by  the  laws  of  the  state  from  which  the  notary  derives  his  authority.5 

Presumption  as  to  Requirements  of  Seal.  —  In  the  absence  of  proof  of  the  statutes 
of  a  foreign  state,  it  will  be  presumed  that  the  requirements  as  to  the  seal  are 
the  same  as  those  of  the  state  in  which  the  use  of  the  instrument  authenti- 
cated by  the  seal  is  sought.6 

(2)  By  Reference  to  Common  Lazv.  —  In  the  absence  of  a  statute  prescrib- 
ing the  requisites  of  the  notarial  seal,  resort  may  be  had  to  the  common  law 
to  determine  what  it  shall  contain.7 

b.  Statutory  Requirements  —  in  General.  —  The  statutes  of  many  of  the 
states  prescribe  the  devices,  emblems,  and  legends  which  shall  be  engraved 
on  the  seal.  If  the  statute  is  mandatory,  its  provisions  must  be  strictly  com- 
plied with  in  order  that  the  seal  shall  be  sufficient;8  but  where  the  statutory 


Produce  Bank  v.  Baldwin,  (N.  Y.  Super.  Ct. 
Spec.  T.)49  How.  Pr.  (N.  Y.)  277. 

Demand  and  Protest  of  Negotiable  Instrument. 

—  Under  the  Areu>  York  Executive  Law  (Gen. 
Laws  N.  Y.,  c.  9,  §  85),  a  notary  may,  in  the 
case  of  demand  and  protest  of  a  negotiable 
instrument,  act  anywhere  within  the  state. 
See  Ulica,  etc.,  R.  Co.  v.  Stewart,  (Supm.  Ct. 
Spec.  T.)  33  How.  Pr.  (N.  Y.)  312. 

Situs  of  Land  Conveyed. — -Under  authority 
conferred  by  statute  on  any  notary  public  to 
take  and  certify  the  acknowledgment  and 
proof  of  deeds,  or  relinquishment  of  dower, 
in  any  county  for  which  he  is  appointed,  a 
n  >iary  may  take,  in  the  county  for  which  he 
is  appointed,  the  proof  and  acknowledgment 
of  deeds  of  land  situated  in  another  county, 
since  the  restriction  does  not  apply  to  the  situs 
of  the  land  conveyed,  but  applies  only  to  the 
place  in  which  the  notary  may  properly 
authenticate  the  proof  or  acknowledgment. 
Johnson  v.  McGehee,  1  Ala.  186. 

1.  Jurisdiction  as  Justice  of  Peace.  —  Vann  v. 
Arlims,  71  Ala.  475:  Dennistoun  v.  Potts,  26 
Miss.  13.  See  also  infra,  this  title.  Powers  — 
Under  State  Statutes  —  As  Justices  of  the  Peace. 

2.  Jurisdiction  Presumed.  —  Goodnow  v.  Litch- 
field, 67  Iowa  691;  Bradley  v.  West,  60  Mo.  33; 
Remington  Sewing  Mach.  Co.  ?>.  Cushen,  8 
Mo.  App.  528;  Mosher  v.  Heydrick,  45  Barb. 
(N.  Y.)  549:  Kesler  v.  Lapham,  46  W.  Va.  293; 
Quesenberry  v.  People's  Bldg.,  etc.,  Assoc.,  44 
VV.  Va.  512. 

3.  Seal  Necessary  at  Common  Law.  —  Orr  v.  La- 
cy, 4  McLean  (U.  S.)  243.    See  the  title  Seals. 

By  Custom,  if  not  by  positive  law,  a  notary 
public  must  have  an  official  seal.  Opinion  of 
Justices,  150  Mass.  586. 

Under  the  Civil  Law  a  s-al  is  not  necessary. 
Orr  v.  Lacy,  4  McLean  (U.  S.)  243.  See  also 
Flemming  v.  Richardson,  13  La.  Ann.  414; 
Rochester  Bank  v.  Gray,  2  Hill  (N.  Y.)  227. 


4.  Statutory  Provisions.  —  See  the  statutory 
provisions  of  the  various  states,  and  see  the 
title  Seals. 

5.  Law  of  Domicil  Controls. —  In  re  Phillips, 
14  Nat.  Bankr.  Reg.  219,  19  Fed.  Cas.  No. 
11,098;  Orr  v.  Lacy,  4  McLean  (U.  S.)  243; 
Crowley      Barry,  4  Gill  (Md.)  194. 

As  to  the  Physical  Requisites  of  the  seal,  see 
generally  the  title  Seals. 

6.  Neese  v.  Farmers'  Ins.  Co.,  55  Iowa  604; 
Goodnow  v.  Litchfield,  67  Iowa  691;  Hewitts. 
Morgan,  88  Iowa  468. 

7.  In  re  Phillips,  14  Nat.  Bankr.  Reg.  219, 
19  Fed  Cas.  No.  11,098. 

8.  Statutory  Requirements  as  to  Seal.  —  See  the 
Statutory  provisions  of  the  various  states. 

Name  of  Notary  Required. — Neese  v.  Farmers' 
Ins.  Co.,  55  Iowa  604  Hewitt  v.  Morgan,  88 
Iowa  468;  Gage  v.  Dubuque,  etc.,  R.  Co.,  11 
Iowa  310,  77  Am.  Dec.  145.  See  also  Browne 
v.  Philadelphia  Bank,  6  S.  &  R.  (Pa.)  484,  9 
Am.  Dec.  463. 

But  in  the  absence  of  express  provision  the 
notary's  name  is  not  necessary.  In  re  Phil- 
lips, 14  Nat.  Bankr.  Reg.  219,  19  Fed.  Cas. 
No.  11,098. 

Name  of  State  Required.  —  Hewitt  v.  Morgan, 
88  Iowa  468;  Goodnow  v.  Litchfield,  O7  Iowa 
691;  Gage  v.  Dubuque,  etc.,  R.  Co.,  11  Iowa 
310,  77  Am.  Dec.  145. 

Arms  of  State.  —  Browne  v.  Philadelphia 
Bank,  6  S.  &  R.  (Pa.)  484,  9  Am.  Dec.  463. 
See  also  Kirksey  v.  Bates,  7  Port.  (Ala.)  529, 
31  Am.  Dec.  722. 

Scrawl  Not  Valid  Substitute.  —  Mason  v. 
Biock,  12  III.  273,  52  Am.  Dec.  490;  Hinckley 
v.  O'Farrcl,  4  Blackf.  (Intl.)  185-  Dumont  v. 
McCracken,  6  Blackf.  (Ind.)  355. 

Words  Necessary.  —  See  Gage  v.  Dubuque, 
etc.,  R.  Co.,  11  Iowa  310,  77  Am.  Dec.  145. 

In  Louisiana  the  notary  is  not  required  to 
have  a  particular  style  of  seal  to  give  authority 
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provisions  are  directory  merely,  a  variation  therefrom  is  immaterial.1 

A  Substantial  Compliance  with  the  statutory  requirements  has  been  held  to  be 
sufficient.1 

A  Private  Seal  may  be  used  where  the  statute  permits  it  or  fails  to  describe 
the  official  seal.3 

Use  of  other  than  Customary  Seal.  —  The  use  of  a  seal  other  than  the  notary's 
customary  one  has  been  held  to  be  sufficient.4 

3.  Acts  Requiring  Seal.  —  The  question  whether  a  seal  is  necessary  to  the 
authentication  of  the  notarial  acts  depends  entirely  upon  the  laws  of  the  state 
where  the  acts  are  performed.5  Where  the  statutes  require  the  notary  to 
authenticate  all  his  official  acts  by  the  use  of  his  official  seal,  the  omission  of 
the  seal  is  fatal  to  the  validity  of  the  act;6  but  where  the  statutes  do  not 
require  the  use  of  the  seal,  che  notary's  acts  are  valid  without  such 
authentication.7 


to  his  copies.  Flemming  v.  Richardson,  13 
La.  Ann.  414. 

Wafer  with  Written  Inscription  Insufficient.  — 

Under  a  statute  providing  that  a  notary  shall 
provide  "  a  seal  on  which  shall  be  engraved 
the  words  '  Notarial  Seal,'  and  '  Iowa,'  with 
his  surname  at  length,  and  at  least  the  initials 
of  his  Christian  name,"  a  wafer  with  the  name 
and  style  of  the  notary  wrilten  thereon  with  a 
pen  is  insufficient.  Stephens  v.  Williams,  46 
Iowa  540. 

Choice  of  Devices. —  Mason  v.  Brock,  12  111. 

273,  52  Am.  Dec.  490. 

1.  Directory  Provisions.  —  Sonfield  v.  Thomp- 
son, 42  Ark.  46,  48  Am.  Rep.  49,  holding 
further  that  the  provisions  of  the  Arkansas 
statuie  (Gantt's  Dig.,  4299,  4302;  Sand.  & 
H.  Dig.  Stat.  1894,  §  5393,  5396)  are  directory 
merely;  Weeping  Water  v.  Reed,  21  Neb.  261, 
in  which  case  it  was  held  that  Comp.  Stat. 
Neb.  (1881),  c.  61,  §  5  (Comp.  Stat.  1899, 
§  3852).  providing  that  the  seal  shall  contain 
the  notary's  name  or  initials,  is  permissive 
merely. 

Name  of  County  Not  Required.  —  Lange  v. 
State,  95  Ind.  1 14 

2.  Substantial  Compliance  Sufficient.  —  Stearns 
v.  Chenault,  (Ky.  1893)  23  S  W.  Rep.  351; 
Stringfellow  v.  Thomson,  1  Tex.  App.  Civ. 
Cas.,  £  1009. 

Seal  Indicating  Official  Character  of  Notary 
Sufficient.  —  Lange  v.  State,  95  Ind.  114. 

Sufficiency  of  Seal  Question  for  Jury.  —  Stooks- 
berry  v.  Swan,  (Tex.  Civ.  App  1893)  21  S.  W. 
Rep.  694. 

Presumption  as  to  Seal. —  Under  the  Indiana 
statute  (now  Horner's  Stat.  1896,  §  5963)  re- 
quiring notaries  to  procure  seals  before  they 
shall  be  authorized  to  act,  the  court  will  not 
presume,  where  there  is  no  seal  attached  to 
an  affidavit,  that  the  notary  had  procured  a 
seal;  hut  this  fact  must  appear.  Miller  v. 
State,  122  Ind.  355. 

3.  Private  Seal. —  Kirksey  v.  Bates,  7  Port. 
(Ala.)  529.  31  Am.  Dec.  722;  Stark  v.  Barrett, 
15  Cal.  362.  Compare  Mason  v.  Brock,  12  111. 
273,  52  Am.  Dec.  490;  Moore  v.  Titman,  32  111. 
357- 

4.  Customary  Seal  Need  Not  Be  Used. —  Muncie 
Nat.  Bank  v.  Brown,  112  Ind.  474;  Com- 
mercial Bank  v.  Brega,  17  U.  C.  C.  P.  473. 
See  also  U.  S.  v.  Neale,  14  Fed.  Rep.  767. 
But  see  In  re  Nebe,  11  Nat.  Bankr.  Reg.  289, 
17  Fed.  Cas.  No.  10,073,  wherein  it  was  held 
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that  the  use  of  the  common  seal  of  other 
notaries  for  that  county  was  not  a  sufficient 
substitute  for  the  official  seal. 

Under  the  Texas  Statute  (Pasch.  Dig.,  art. 
4684)  the  use  by  the  notary  of  other  than  his 
official  seal  has  been  held  to  invalidate  the 
certification.    McKellar  v.  Peck,  39  Tex.  381. 

5.  Rochester  Bank  v.  Gray,  2  Hill  (N.  Y.) 
227. 

6.  Seal  Necessary  —  Indiana.  —  Miller  v 
State,  122  Ind.  355. 

Iotva.  —  Pitts  v.  Seavey,  88  Iowa  336;  Neese 
v.  Farmers'  Ins.  Co.,  55  Iowa  604;  Stephens 
v.  Williams,  46  Iowa  540;  Chase  v.  Street,  10 
Iowa  593;  Tunis  v.  Withrow,  10  Iowa  305,  77 
Am.  Dec.  117;  Rindskoff  v.  M alone.  9  Iowa  540, 
74  Am.  Dec.  367. 

Kansas.  —  Meskimen  v.  Day,  35  Kan.  46. 

Michigan.  —  Grand  Rapids  v.  Hastings,  36 
Mich.  122. 

Minnesota.  —  Thompson  v.  Scheid,  39  Minn. 
102,  12  Am.  St.  Rep.  619;  De  Graw  v.  King, 
28  Minn.  118. 

Nebraska.  —  Welton  v.  Atkinson,  55  Neb. 
674,  70  Am.  St.  Rep.  416;  Byrd  v.  Cochran,  39 
Neb.  109. 

Pennsylvania.  —  Horstman  v.  Kaufman,  7 
W.  N.  C.  (Pa.)  487. 

Texas.  —  McKellar  v.  Peck,  39  Tex.  381. 

Washington.  —  Gates  v.  Brown,  1  Wash.  470; 
Stetson,  etc..  Mill  Co.  v.  McDonald,  5  Wash. 
496. 

See  also  Boyd  v.  Spriggins,  17  Ont.  Pr.  331. 

7.  Seal  Not  Necessary. —  Mills  v.  Dunlap,  3 
Cal.  94;  Lambeth  v.  Caldwell,  1  Rob.  (La.)  61; 
Farnum  v.  Buffum,  4  Ci'sh.  (Mass.)  260; 
Clement  v.  Bullens,  159  Mass.  193;  Ashley  v. 
Wright,  19  Ohio  St.  291;  Fund  Com'rsz/.  Glass, 
17  Ohio  542;  P'arkersburg  Second  Nat.  Bank 
v.  Chancellor,  9  W.  Va.  69. 

In  Georgia  only  notarial  acts  require  a  seal. 
Jowers  v.  Blandy,  58  Ga.  379,  holding  that  an 
affidavit  to  hold  to  bail,  which  notaries  are 
authorized  to  take,  does  not  require  a  seal. 

In  Illinois  it  is  not  the  duty  of  a  notary  to 
verify  his  official  acts  by  his  notarial  seal,  ex- 
cept in  the  case  of  acknowledgments  of  deeds, 
or  where  the  certificate  is  to  be  used  out  of  the 
county  of  his  residence.  Stout  v.  Slattery,  12 
111.  162;  Mason  v.  Brock.  12  111.  273,  52  Am. 
Dec.  490;  Rowley  v.  Berrian,  12  III.  198;  Dyer 
v.  Flint,  21  111.  80,  74  Am.  Dec.  73;  Thiel- 
mann  v.  Burg,  73  111.  293;  Schaefer  v.  Kienzel, 
123  111,  430,  holding  further  that  unless  a  stat, 
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Foreign  Notaries.  —  Generally,  however,  the  acts  of  a  foreign  notary  must  be 
authenticated  by  his  seal.1 

4.  Place  on  Instrument.  —  The  place  where  the  seal  is  affixed  to  or  impressed 
upon  the  certificate  is  of  no  importance  if  it  sufficiently  appears  that  the  cer- 
tificate is  authenticated  by  a  seal.2 

5.  Necessity  of  Heference  to  Seal.  - —  If  the  official  seal  is  actually  affixed,  a 
reference  to  it  in  the  certificate  as  having  been  affixed  thereto  is  not  essential. 
But  if  a  scrawl  is  used  in  place  of  a  seal,  and  a  statute  requires  that  an  instru- 
ment shall  express  on  its  face  that  it  is  sealed,  the  fact  that  it  is  sealed  should 
be  stated.3 

6.  Effect.  —  The  seal  of  a  domestic  notary  proves  itself,4  and  is  also  an 
authentication  of  his  signature  and  notarial  acts.5 

Acts  Authorized  by  Law  Merchant.  —  This  is  equally  true  of  the  seal  of  any 
notary  when  attached  to  those  instruments  which,  by  the  law  merchant,  he 
is  authorized  to  authenticate.**  It  is  prima  facie  evidence  of  the  official  char- 
acter of  a  domestic  notary.7 

As  Evidence  of  Official  Character  of  Foreign  Notary.  — -  There  is  a  conflict  of  authority 
on  the  question  of  the  effect  of  the  seal  as  evidence  of  the  official  character  of 
a  foreign  notary,  some  authorities  taking  the  view  that  it  is  prima  facie  evi- 
dence of  his  official  character,  and  others  holding  that  it  is  not.8  It  is  not, 
however,  the  highest  or  only  evidence  of  his  official  character.9 


ute  requires  it,  a  seal  is  not  necessary  to  the 
authentication  of  a  notary's  official  act;  that 
the  statute  requiring  the  use.of  a  seal  refers 
only  to  the  use  of  the  seal  for  the  authentica- 
tion of  those  acts,  power  to  do  which  is  con- 
ferred by  the  statute;  and  that  since  the 
statute  does  not  give  to  the  notary  power  to 
take  affidavits,  a  seal  is  not  necessary  to  the 
authentication  of  an  affidavit.  See  also  Dyer 
v.  Flint.  21  111.  8o.  74  Am.  Dec.  73. 

Acknowledgments.  —  As  to  the  necessity  of  a 
seal  to  a  certificate  of  acknowledgment,  see  the 
title  Acknowledgments,  vol.  1,  p.  532  el  sen. 

Affidavits.  —  As  to  the  necessity  of  a  seal  to 
an  affidavit,  see  the  title  Affidavits,  i  Encyc. 
of  Pl.  and  Pr.  320. 

Depositions.  —  As  to  the  necessity  of  a  seal  to 
*  the  certification  of  depositions,  see  the  title 
Depositions,  vol.  9,  p.  347,  and  see  6  Encyc. 
of  Pl.  and  Pr.  542. 

Notice  of  Protest.  —  As  to  the  necessity  of  a 
seal  on  a  notice  of  protest,  see  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  383. 

1.  Acts  of  Foreign  Notaries.  —  Alabama  Nat. 
Bank  v.  Chattanooga  Door,  etc.,  Co.,  106  Ala. 
663;  Bayonne  Knife  Co.  v.  Umbenhauer,  107 
Ala.  4136,  54  Am.  St.  Rep.  114;  Booth  v.  Cook, 
20  111.  I2g. 

2.  Osgood  v.  Sutherland,  36  Minn.  243. 

3.  Reference  to  Seal  in  Certificate.  —  Clark  v.  - 
Rynex,  53  Mo.  380;  Dale  v.  Wright,  57  Mo. 

1 10.  See  also  Goodyear  v.  Hullihen,  2  Hughes 
(U.  S.)  492,  10  Fed.  Cas.  No.  5,573;  Monroe  v. 
Arledge,  23  Tex.  478.  Contra,  Wctmore  v. 
Laird,  5  Biss.  (U,  S.)  160. 

4.  Effect  of  Seal.  —  Doe  v.  Vandewater,  7 
Blackf.  (Ind.)  6. 

f».  Stephens  v.  Williams,  46  Iowa  540. 

Statutory  Provisions.  —  The  statutes  usually 
provide  that  the  seal  of  a  domestic  notary 
public,  attached  to  any  certificate  which  he 
has  authority  to  make,  needs  no  further  au- 
thentication, and  that  together  with  his  signa- 
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ture  it  sufficiently  authenticates  his  certificate. 
See  the  statutory  provisions  of  the  various 
states. 

6.  Acts  Done  under  Law  Merchant.  —  Orr  v. 

Lacy,  4  McLean  (U.  S.)  243;  Dunn  v.  Adams, 
1  Ala.  527,  35  Am.  Dec.  42;  Crowley  v.  Barry, 
4  Gill  (Md.)  194;  Charles  v.  Foster,  56  Ga.  612. 
See  also  Bohn  v.  Zeigler,  44  VV.  Va.  402. 

7.  Prima  Facie  Evidence. —  Ashcraft  v. 
Chapman,  38  Conn.  230;  Harding  v.  Curtis, 
45  111.  252;  Stephens  v.  Williams,  46  Iowa  540; 
Browne  v.  Philadelphia  Bank,  6  S.  &  R.  (Pa.) 
484,  9  Am.  Dec.  463. 

8.  Seal  Prima  Facie  Evidence.  —  Harding  v. 
Curtis,  45  III.  252,  Conolly  v.  Riley,  25  Md.  402; 
Hutchins  v.  Maneely,  11  App.  Cas.  (D.  C.)  88; 
Denmead  v.  Maack,  2  MacArthur(D.  C.)  475; 
Turker  v.  Ladd,  4  Cow.  (N.  Y.)47;  Wood  v. 
St.  Paul  City  R.  Co.,  42  Minn.  411.  See  also 
Walrond  v.  Van  Moses,  8  Mod.  321;  Ccle  v. 
Sherard,  11  Exch.  482;  Haggitt  v.  lniff,  5  I)e  G. 
M.  &  G.  910;  Omealv  v.  Newell,  8  East  364. 

Seal  Not  Prima  Facie  Evidence.  —  Charles  v. 
Foster,  56  Ga.  6t2. 

In  Bohn  v.  Zeigler,  44  W.  Va.  402,  it  was 
held  that  the  seal  of  a  nonresident  notary  does 
not,  alone,  verify  and  authenticate  his  act,  ex- 
cept as  regards  bills  of  exchange,  under  Code 
W.  Va.,  c.  51,  §  7,  and  deeds,  under  c.  73,  §  3. 
See  also  Scott  v.  New  Jersey  Zinc  Co.,  2  Ohio 
Dec.  (Reprint)  165,  I  West.  L.  Month.  675, 
holding  that  the  presence  of  a  seal  on  the  jurat 
61  an  affidavit  affords  some,  though  not  con- 
clusive, evidence  of  the  fact  that  the  affidavit 
was  svvorn  to  before  a  notary. 

In  Michigan  the  seal  is  not  recognized  as 
evidence  of  a  foreign  notary's  authority  to  ad- 
ministeran  oath.  Berkerv  v.  Reil!y,S2  Mich. 
160,  overruling  Pinkham  v.  Cockell,  77  Mich. 
265. 

9.  Ashcraft  v.  Chapman,  38  Conn.  230,  hold- 
ing that  the  record  of  the  notary's  appointment 
is  the  highest  and  best  evidence  of  his  official 
character, 
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Presumptions.  -  It  will  generally  be  presumed  that  the  seal  used  is  the  official 
seal  of  the  person  who  uses  it  and  who  subscribes  the  instrument  to  which  it 
i  fi  ced.1  It  will  also  be  presumed  that  the  seal  is  affixed  according  to  the 
laws  of  the  place  where  the  instrument  is  made.8 

X.  Powers  —  1.  Under  Law  Merchant.  —  The  powers  of  notaries  public 
under  the/V.r  mercatoria  relate  chiefly  to  transactions  in  connection  with  nego- 
tiable  paper,  such  as  the  presentment  thereof  for  acceptance  or  payment, 
p  :  and  notice  of  dishonor,  and  have  been  fully  treated  in  another  part 
of  this  work.3 

2.  Under  Federal  Statutes  —  a.  In  General.  —  Notaries  public  of  the  vari- 

ous  il  ites  and  territories  are  authorized  by  several  Acts  of  Congress  to  per- 
fo  i  certain  acts  which,  when  properly  authenticated,  are  entitled  to  recognition 
by  the  federal  authorities.4 

b.  To  Administer  Oaths  and  Take  Affidavits  —  (i)  General 
Authority.  —  No  general  power  to  administer  oaths  or  take  affidavits  having 
b  i  conferred  upon  the  notaries  of  the  different  states  and  territories  by  any 
Act  of  Congress,  their  authority  in  this  regard  is  limited  to  those  cases  in 
which  the  power  has  been  expressly  conferred.5  Thus,  it  has  been  held  that 
a  not  try  has  no  authority  to  administer  to  an  officer  of  a  national  bank  the 
oath  of  verification  of  a  report  made  to  the  comptroller  of  the  currency,6  nor 
to  administer  oaths  to  affidavits  required  by  the  rules  prescribed  by  the  com- 
missioner of  the  land  office,7  nor  to  take  an  affidavit  of  a  deputy  surveyor  of 
the  United  States  in  regard  to  the  manner  in  which  he  has  discharged  his 
duties  under  a  surveying  contract.8 

(2)  Special  Provisions.  —  By  statute,  notaries  are  authorized  to  administer 
oaths  and  take  acknowledgments  in  all  cases  in  which,  under  the  laws  of  the 
United  States,  a  justice  of  the  peace  may  do  so.0  This  statute  limits  the 
authority  of  the  notary  to  those  cases  in  which  justices  of  the  peace  are 
authorized  to  act,  and  hence  where  justices  of  the  peace  have  no  authority  the 
notary  has  none. 10  Another  statute  authorizes  notaries  to  take  depositions 
and  do  all  other  acts  in  relation  to  taking  testimony  to  be  used  in  the  courts 
of  the  United  States,  take  acknowledgments  and  affidavits,  in  the  same  man- 
ner  and  with  the  same  effect  as  commissioners  of  the  United  States  Circuit 
Courts.11  Under  this  statute,  it  has  been  held  that  the  oath  required  by  law 
from  a  director  of  a  national  bank  as  to  his  ownership  of  capital  stock  therein 

1.  Presumption  as  to  Seal.  —  In  re  Phillips,  14  Rep.  915;  Rev.  Stat.  U.  S.,  §  1778.  See  also 
Nat.  Bankr.  Reg.  219,  19  Fed.  Cas.  No.  11,098;      In  re  Nebe,  11  Nat.  Bankr.  Reg.  2S9. 

Doe  v.  Vandewater,  7  Blackf.  (Ind.)  6.  Acknowledgment  of  Assignment,  Grant,  or  Con- 

2.  Carter  v.  Burley,  9  N.  H.  558.  veyance  of  Patent.  —  See  Act  Cong.  March  3, 

3.  Powers  under  Law  Merchant.  —  See  the  title  1897,  c.  391,  §  5,  Rev.  Stat.  U.  S.,  Supp.  (1892- 
Bills  of  Exchange  and  Promissory  Notes,  1897),  p.  611. 

vol.  4,  p.  348  et  seq.  10.  U.  S.  v.  Law,  50  Fed.  Rep.  915;  In  re  Mc- 

4.  See  generally  the  various  provisions  of  Kibben,  12  Nat.  Bankr.  Reg.  97/16  Fed.  Cas. 
the  United  States  Revised  Statutes  in  regard  No.  8,859;  U.  S.  v.  Curtis,  107  U.  S.  671. 

to  notaries.  11,  Depositions. — Act  Cong.  Aug.  15,  1876,  c. 

5.  Powers  as  to  Oaths  and  Affidavits.  —  U.  S.  304,  Rev.  Stat.  U.  S.,  Supp.  (1874-1891),  p.  123. 
v.  Curtis,  107  U.  S.  671;  U.  S.  v.  Hall,  131  U.  ~  By  10  U.  S.  Stat,  at  L.  315,  c.  159,  supple- 
S.  50.  Compare  U.  S.  v.  Sonachall,  4  Biss.  (U.  mentary  to  9  U.  S.  Stat,  at  L.  458,  c.  52,  no- 
S.)  425,  holding  that  the  oaths  required  of  per-  taries  were  authorized  to  take  depositions  and 
sons  claiming  exemption  from  military  duties  do  such  other  acts  in  relation  to  evidence  to  be 
may  be  administered  by  notaries.  used  in  the  United  States  courts,  in  the  same 

6.  Verification  of  National  Bank  Report.  ■ — U.  manner  and  with  the  same  effect  as  commis- 
S.  v.  Curtis,  107  U.  S.  671.  sioners  to  take  acknowledgments  of  bail  and 

But  by  Act  Cong.  Feb.  26,  1881,  c.  82  (Rev.  affidavits.    This   statute  was,    however,  re- 

Stat.    U.  S.,  Supp.   1874-1891,  p.  318),  this  pealed  by  the  revision.    Buerk  v.  Imhaeuser, 

power  has  been  conferred.  4  Fed.  Cas.  No.  2,107a.    Under  its  provisions 

7.  Affidavits  Required  by  Land  Office.  —  U.  S.  it  was  held  that  notaries  were  authorized  to 
v.  Manion.  44  Fed.  Rep.  800.  take  verifications  to  bills  and  answers  and  to 

8.  Oath  of  Surveyor. —  U.  S.  v.  Hall,  131  U.  take  affidavits  in  support  of  or  against  motions 
S.  50.  for  injunctions.    Blake  Crusher  Co.  v.  Ward, 

9.  Special  Provisions,  —  U.  S.  v,  Law,  50  Fed.  j  Am,  L.  T.  Rep,  N,  S.  423,  3  Fed.  Cas.  No, 
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may  be  administered  by  a  notary.1  But  no  power  is  conferred  by  the  statute 
to  administer  oaths  or  take  affidavits  in  criminal  cases.* 

Authentication.  —  The  authentication  of  the  notarial  acts  under  these  statutes 
need  not  conform  to  the  requirements  of  the  state  from  which  the  notary 
derives  his  authority.  The  statute  only  requires  that  they  be  certified  under 
his  hand  and  official  seal.3 

c.  To  TAKE  DEPOSITIONS.  —  In  certain  instances,  notaries  are  authorized 
to  take  depositions  dc  bene  esse  to  bo  used  in  civil  cases  pending  in  a  District 
or  Circuit  Court. 1  Under  this  statute  they  may  take  depositions  in  patent- 
infringement  proceedings,5  and  depositions  to  be  used  in  a  cause  in  admiralty." 
It  applies,  however,  only  to  depositions  to  be  taken  within  the  United  States, 
and  no  power  in  this  regard  is  conferred  on  foreign  notaries.7 

d.  In  Bankruptcy  Proceedings.  —  In  construing  the  former  bankruptcy 
acts,  it  has  been  held  that  notaries  were  authorized  to  take  acknowledgments 
of  creditors  to  powers  of  attorney  *  and  to  take  proofs  of  debt  against  the 
estate.9  It  has  also  been  held  that  the  verification  of  a  petition  in  involun- 
tary bankruptcy  before  a  notary  was  irregular,  but  that  the  irregularity  did 
not  affect  the  jurisdiction,  and  that  the  adjudication  would  not  be  vacated 
therefor. 10 

3.  Under  State  Statutes  —  a.  In  GENERAL.  —  In  addition  to  the  powers 
which  are  conferred  upon  notaries  by  the  law  merchant  and  the  Acts  of  Con- 
gress, they  have,  by  virtue  of  statutory  enactment,  other  powers  in  the  vari- 
ous states. 

b.  To  Take  Acknowledgments  —  (i)  In  General.  —  Among  the  powers 
not  incident  to  the  office,  but  conferred  by  statute,  is  that  of  taking  acknowl- 
edgments.11 The  instruments  for  which  notaries  are  authorized  to  take 
acknowledgments,  and  the  forms  of  the  acknowledgments,  vary  in  the  different 
jurisdictions. 12 

1,505.     Compare  In  re    McKibben,    12  Nat. 
Bankr.  Reg.  97,  16  Fed.  Cas.  No.  8,859. 

1.  U.  S.  v.  Neale,  14  Fed.  Rep.  767. 

2.  No  Power  to  Administer  Oaths  in  Criminal 
Cases.  —  U.  S.  n.  Smith,  17  Fed.  Rep.  510,  hold- 
ing that  a  notai y  has  no  power  10  administer 
the  oath  to  a  summaiy  complaint  for  an 
offense  on  the  high  seas. 

3.  Manner  of  Authentication.  —  Goodyear  v. 
Hullihen,  2  Hughes  (U.  S.)  492. 

4.  Power  to  Take  Depositions.  —  Rev.  Stat.  U. 
S.,  §863. 

5.  Meyer  v.  Rolhe,  13  App.  Cas.  (D.  C.)  97. 

6.  I'helps  v.  Steamship  City  of  Panama,  1 
Wash.  Ter.  615. 

7.  Cones  Co.  v.  Tannhauser,  18  Fed.  Rep. 
667. 

By  Act  Cong.  Aug.  15,  1876,  c.  304,  Rev.  Stat. 
U.  S.,  Sapp.  (1874-1891),  p.  123,  notaries  are 
also  authorized  to  take  depositions  and  do  all 
other  acts  in  relation  to  taking  testimony  to  be 
used  in  the  courts  of  the  United  Stales  in  the 
same  manner  an3  with  the  same  effect  as  com- 
missionersof  the  United  States  Circuit  Courts. 

8.  Acknowledgments  in  Bankruptcy  Proceed- 
ings. — ///  re  Bulterfield,  14  Nat.  Bankr.  Reg. 
195;  In  re  McDuffee,  14  Mat.  Bankr.  Reg.  336. 

Acknowledgments  of  Creditors  to  Powers  of  At- 
torney to  Vote  for  Assignees. —  Matter  of  Hig- 
gins,  8  Ban.  (U.  S.1  100. 

Certificate  Having  No  Venue  Insufficient.  —  In 
re  Henschel,  109  Fed.  Rep.  861. 

Bankruptcy  Act  1898.  —  For  the  administra- 
tion of  oaths  under  the  Bankruptcy  Act  of 
189S,  see  30  U.  S.  Stat,  at  L.  557,  c.  541,  §  20. 

Before  the  Enactment  of  the  Statute,  it  was 


held,  however,  that  notaries  had  no  authority 
to  take  the  deposition  of  a  creditor  proving  his 
claim  against  the  bankrupt's  estate,  hi  re 
Strauss,  2  Nat.  Bankr.  Reg.  48. 

9.  Powerto  Take  Proofs  of  Debt.  —  In  re  Nebe, 
11  Nat.  Bankr.  Reg.  289;  In  re  Donnelly,  5 
Fed.  Rep.  783. 

10.  Verification  of  Petition. — Matter  of  Getch- 
ell,  8  Ben.  (U.  !•'..)  256.  Compare  In  re  Mc- 
Kibben, 12  Nat.  Bankr.  Reg.  97,  16  Fed.  Cas. 
No.  8,859. 

Under  Act  Cong.  Aug.  15,  1876,  c.  304,  Rev. 
Stat.  U.  S.,  Supp.  (1874-1891),  p.  123,  it  lias 
been  held  that  the  verification  of  a  bankrupt's 
schedule  may  be  made  before  a  notary,  In  re 
Bailey,  15  Nat.  Bankr.  Reg.  48,  2  Fed.  Cas. 
No.  727. 

11.  Power  to  Take  Acknowledgments  Statutory. 

—  Sonfield  v.  Thompson,  42  Aik.  46,  48  Am. 
Rep.  49;  Bours  v.  Zachatiah,  11  Cal.  281,  70 
Am.  Dec.  779;  Utica,  etc.,  R.  Co.  v.  Stewatt, 
(Supm.  Ct.  Spec.  T.)  33  Mow.  Pr.  (N.  Y.)  312. 
See  also  Choteau  v.  Jones,  11  III.  300,  50  Am. 
Dec.  460,  and  the  title  ACKNOWLEDGMENTS, 
vol.  1,  pp.  493,  500. 

12.  Statutory  Provisions.— For  more  particular 
information  as  to  the  form,  and  the  instru- 
ments which  may  be  acknowledged  before 
notaries,  see  the  statutory  provisions  of  the 
different  states. 

Under  the  New  York  Statute  (Laws  1859,  c. 
360;  now  Executive  Law  N.  Y.,  Gen.  Laws,  c. 
9,  §  85)  authorizing  notaries  to  take  acknowl- 
edgments of  deeds  in  all  cases  where  commis- 
sioners of  deeds  are  authorized  to  do  so,  a 
notary  within  his  county  has  such  power 
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illustrations.  —  Under  the  various  statutory  provisions,  it  has  been  held  that 
a  notary  may  take  acknowledgments  of  married  women  to  conveyances  of  real 
estate,1  acknowledgments  of  powers  of  attorney  authorizing  the  conveyance 
of  land,' acknowledgments  of  the  written  resignation  of  trustees  under  trust 
deeds,  and  the  substitution  of  their  successors,3  and  proof  by  subscribing 
witnesses  ol  the  execution  of  a  mortgage  of  real  estate  for  record.4  On  the 
other  hand,  it  has  been  held  that  a  notary  cannot  take  the  acknowledgment 
of  a  power  of  attorney  to  enter  judgment  pro  confesso  on  a  note,5  the 
ackn  twledgment  of  a  recognizance  of  special  bail,**  or  the  acknowledgment  of 
a  bill  of  sale  from  husband  to  wife.7 

(2)  Notaries  of  Oilier  States. — The  statutory  provisions  just  referred  to 
li  ive  ivfurL-nce  to  domestic  notaries.  In  most  of  the  states  it  is  further  pro- 
vided that  notaries  of  other  states,  when  authorized  by  the  laws  thereof,  may 
tal<  •  acknowledgments  out  of  the  state  to  be  used  in  the  state,  when  the 
ol'fi.  i  il  ch  tracter  of  such  notary  is  properly  authenticated.  The  manner  in 
which  the  notary's  official  character  shall  be  authenticated  is  governed  by  the 
law  of  the  state  in  which  the  instrument  acknowledged  is  to  be  recorded.8 

(3)  Method  of  Taking.  — The  method  of  taking  acknowledgments  is  regu- 
lated by  the  statutory  provisions.9 

(4)  Certificate.  —  The  various  requirements  of  the  certificate  of  acknowledg- 
ment, such  as  the  place  of  the  certificate  on  the  instrument,  the  time  of  mak- 
ing it,  its  venue  and  date,  the  signature  and  official  character  of  the  officer 
making  it,  the  necessity  of  a  seal  thereto,  what  it  must  certify,  errors  and 
omissions  therein,  and  the  correction  and  amendment  thereof,  as  well  as  the 
necessity  and  requisites  of  the  certificate  of  magistracy  and  conformity,  have 
been  fully  treated  elsewhere  in  this  work.10 

c.  To  Take  Affidavits  —  (1)  In  General. — The  power  of  notaries  to 
take  affidavits  is  also  of  purely  statutory  origin,11  but  it  has  been  conferred  in 


although  there  is  no  commissioner  of  deeds  in 
the  county.  People  v.  Hascall,  (Supin.  Ct. 
Spec.  T.)  18  How.  Pr.  (N.  Y.)  118.  See  also 
Utica,  etc.,  R.  Co.  v.  Stewart,  (Supm.  Ct. 
Spec.  T  )  33  How.  Pr.  (N.  Y.)  312. 

A  Notary's  Power  to  Take  Acknowledgments 
Was  Not  Affected  by  the  Pennsylvania  Record- 
ing Act  of  May  19,  1893.  Davey  v.  Ruffell, 
162  Pa.  St.  443. 

Authority  to  Take  Acknowledgments  Relates  to 
Real  Estate  Solely.  —  Oppenheimer  v.  Giers- 
hofer,  54  III.  App.  38,  construing  the  Illinois 
statute  (now  Siarr  &  Curt.  Annot.  Stat.  1896, 
c.  30,  par.  21). 

1.  Acknowledgment  of  Married  Woman.  — 
Siemers  v.  Kleeburg,  56  Mo.  196.  See  also 
Kendall  v.  Miller,  9  Cal,  591. 

Under  the  Tennessee  Act  of  1869-70,  c.  99,  a 
notary  could  not  take  the  privy  examination 
of  a  married  woman.  Robinson  v.  Queen,  87 
Tenn.  445,  10  Am.  St.  Rep.  690,  construing  Act 
Tenn.  1869-1870,  c.  99,  2.  3  (Code  Tenn. 
1896,  4243,  4246).  But  this  power  seems  to 
have  been  conferred  on  notaries  in  certain 
cases  by  Act  Tenn.  1870,  c.  7r,  §  2  (Code  Tenn. 
1S96,  §  3714).  Daly  v.  Hamillon  Perpetual 
Bldg.,  etc.,  Assoc.,  (Tenn.  Ch.  1897)  48  S.  W. 
Rep.  114. 

2.  Acknowledgment  of  Power  of  Attorney.  —  St. 
John  u.  Redmond,  9  Port.  (AU. )428;  Holbrook 
v.  Nichol,  36  III.  161. 

3.  Acknowledgment  of  Trustee's  Resignation. 
—  Lake  v.  Brown,  116  111.  83 

4.  Edwards  v.  Thorn,  25  Fla.  222.  Contra, 
McGuire  v.  Gallagher,  95  Tenn.  349. 


5.  Acknowledgment  of  Power  of  Attorney  to 
Enter  Judgment  Pro  Confesso.  —  Oppenheimer 
•</.  Giershofer,  ^4  111.  App.  38. 

6.  Recognizance  of  Special   Bail.  —  Clink  v. 

Russell,  58  Mich.  242. 

7.  Bill  of  Sale  from  Husband  to  Wife.  —  Holz- 

inger  v.  Gilbert,  62  111.  App.  96 

For  Other  Examples  see  the  title  Acknowl- 
edgments, vol.  1,  p.  500. 

8.  Power  of  Nonresident  Notaries. —  See  the 
statutes  of  the  various  states  and  the  title 
Acknowledgments,  vol.  1,  p.  501  et  set/.  See 
also  Goree  v.  Wadsworth,  91  Ala.  416. 

Notaries  of  Foreign  Countries.  —  The  power  of 
notaries  of  foreign  countries  to  take  acknowl- 
edgments has  been  treated  elsewhere  in  this 
work.  See  the  title  Acknowledgments,  vol. 
1,  p.  $05. 

9.  Method  of  Taking.  —  See  the  statutes  of  the 
various  states. 

Identification  of  Party  by  His  Own  Oath.  — 
Ex  p.  Carpenter,  64  Cal  267. 

10.  Form  of  Certificate.  —  See  the  title  Ac- 
knowledgments, vol.  1,  p.  526  et  sea.;  and  in 
addition  lo  the  cases  there  cited  see  Smith  v. 
Sherman.  (Iowa  1901)  85  N.  W.  Rep.  747; 
Griffin  v.  Catlin,  (Wash,  1901)65  Pac.  Rep.  75s. 

Mandamus  to  Compel  Correction  of  Defects.  — 
People  v.  Kempner,  49  N.  Y.  App.  Div.  121. 

11.  Power  Statutory.— Chandler  v.  Hanna,  73 
Ala.  390;  Walker  v.  People.  22  Colo.  415; 
Keefer  v.  Mason,  36  III.  406;  Trevor  v.  Colgate, 
181  III.  129;  Figge  v.  Rowlen,  1S5  111.  234;  Des- 
noyerShoeCo.  v.  Litchfield  First  Nat.  Bank, 
188  111.  312;  Teutonia  Loan,  etc.,  Co.  v.  Tur- 
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most  if  not  all  of  the  states.1 

(2)  Notaries  of  Other  States.  —  By  statute  in  nearly  every  state  it  is  pro- 
vided that  affidavits  for  use  within  the  state  may  be  taken  before  notaries  of 
other  states,  provided  certain  prescribed  formalities  are  complied  with.  It  is 
usually  required  that  affidavits  so  taken  shall  have  attached  to  them  a  cer- 
tificate of  a  certain  designated  officer,  under  his  hand  and  official  seal,  stating 
that  the  person  before  whom  the  affidavit  was  taken  is  a  duly  authorized  and 
commissioned  notary  public,  and  is  authorized  by  the  laws  of  his  state  to 
administer  oaths.  In  some  states  a  certificate  of  the  notary  himself  to  the 
effect  that  he  is  authorized  to  administer  oaths  is  sufficient.2  In  the  absence 
of  such  statute,  affidavits  sworn  to  before  a  nonresident  notary  will  not  be 
recognized.3 

Presumptions.  —  It  is  generally  held  that  the  courts  of  one  state  will  not  pre- 
sume that  the  notaries  of  another  state  have  power  to  take  affidavits.'1  There 
are,  however,  authorities  which  hold  that  this  presumption  arises.5 

(3)  Sufficiency  and  Amendment.  — The  sufficiency  of  affidavits,  including 
the  formal  requisites,  such  as  the  title,  venue,  signature,  jurat,  authentication, 
and  date,  and  the  substance  thereof,  as  well  as  the  power  to  amend  and  cor- 
rect, are  not  within  the  scope  of  this  work,  and  have  been  fully  treated 
elsewhere.6 

d.  To  TAKE  DEPOSITIONS  —  (1)  Authority  in  General  —  (a)  Domestic  Notaries 
—  For  Use  Within  state. —  In  many  of  the  states  notaries  are  authorized  to  take 
depositions  to  be  used  in  causes  or  proceedings  in  the  courts  of  the  state  from 


rell,  19  Ind.  App.  469;  Betkeiy  v.  Reilly,  82 
Mich.  160 

In  Canada  it  seems  lhat  notaries  have  no 
power  to  take  affidavits.  Reynolds  v.  William- 
son, 25  U.  C.  C.  P.  49. 

1.  Statutory  Provisions.  —  See  the  statutes  of 
the  different  states. 

Illustrations  —  Attachments. —  Harbour-Pitt 
Sh  )e  Co.  v.  Dixon,  (Ky.  1901)  60  S.  VV.  Rep. 
186.  See  also  the  title  Attachment,  3  Encyc. 
of  Pl.  and  Pr  7. 

Affidavit  for  Arrest  of  Debtor. — -Duncan  v. 
Grant,  86  Me.  212.  See  also  the  title  Execu- 
tions Against  the  Body  and  Arrest  in  Civil 
Cases,  8  Encyc.  of  Pi.,  and  Pr.  599. 

Service  of  Summons.  —  Edwards  v.  McKay,  73 
111.  570. 

Surety  of  Peace.  —  Davis  v.  State,  138  Ind.  II. 

Application  for  Liquor  License.  —  State  v. 
Scaiena,  (Minn.  1901^  87  N.  W.  Rep.  764. 

In  Prosecution  by  Information.  —  Walker 
People,  22  Colo.  415. 

Certificate  of  Entry  for  Breach  of  Mortgage.  — 
Murphy  v.  Murphy,  145  Mass.  224. 

Drainage  Petition.  —  Updegraff  v.  Palmer, 
107  Ind.  181. 

Bail  in  Trover.  —  Jowers  v.  Blandy,  58  Ga. 
379- 

Affidavit  Charging  Felony  or  Misdemeanor.  — 

11  inter  v.  State,  102  Ind.  428. 

2.  Nonresident  Notaries.  —  See  the  title  Affi- 
davits, 1  Encyc.  of  Pl.  and  Pr.  331,  and  the 
statutory  provisions  of  the  different  states. 

In  England  affidavits  taken  before  notaries 
in  foreign  countries  are  received  in  judicial 
proceedings.  See  Walrond  v.  Van  Moses,  8 
Mod.  321;  Cole  71.  Sherard,  11  Exch.  482; 
Omealy  v.  Newell,  8  East  364;  Haggitt  v.  Iniff, 
5  De  G.  M.  &  G.  910. 

3.  Benedict  v.  Hall,  76  N.  Car.  113. 

4.  Authority  Not  Presumed.  —  Chandler  v. 
Hanna,  73  Ala.  390;  Charles  v.  Foster,  56  Ga. 


612;  Keefer  v.  Mason,  36  111.  406;  Trevor  v. 
Colgate,  181  111,  129;  Figge  v.  Rowlen,  185  111. 
234;  Desnoyers  Shoe  Co.  v.  Litchfield  First 
Nat.  Bank,  188  111.  312;  Teutonia  Loan,  etc., 
Co.  v.  Turrell,  19  Ind.  App.  469;  Berkery  v. 
Reilly,  82  Mich.  160,  overruling  Pinkham  v. 
Cockell,  77  Mich.  265. 

5.  Authority  Presumed.  —  Conolly  v.  Riley,  25 
Md.  402,  Wood  v.  St.  Paul  City  R.  Co.,  42 
Minn.  411.  See  also  Hutchins  v.  Maneely, 
11  App.  Cas.  (D.  C.)  88;  Denmead  v.  Maack,  2 
MacArthur  (D.  C.)  475;  Tucker  v.  Ladd,  4 
Cow.  (N.  Y.)  47. 

Under  Code  Civ.  Pro.  N.  Y.,  t:  844,  authorizing 
the  use  of  an  affidavit  taken  in  another  state, 
where  it  was  taken  "  before  an  officer  author- 
ized by  the  laws  of  the  state  to  take  and  certify 
the  acknowledgment  and  proof  of  deeds  to  be 
recorded  in  the  state,"  it  must  be  shown, 
where  the  affidavit  was  taken  before  a  notary, 
that  he  had  such  power  as  to  entitle  it  to  be 
used.  Stanton  v.  U.  S.  Pipe  Line  Co.,  90  Hun 
(N.  Y.)  35;  Turtle  v.  Turtle,  31  N.  Y.  App.  Div. 
49;  Matter  of  VVisner,  3  Dem.  (N.  V.)  11; 
Harris  v.  Durkee,  50  N.  Y.  Super.  Ct.  202. 

Laws  N.  Y.  1896,  "c.  547,  §  249,  does  not  au- 
thorize affidavits  taken  outside  of  a  state  be- 
fore a  notary  public  to  be  used  in  the  courts  of 
New  York.  Turtle  v.  Turtle,  31  N.  Y.  App. 
Div.  49. 

Under  Starr  &  Curt.  Annot.  Stat.  111.  (1896),  c. 
101,  £  6,  to  render  the  certificate  of  a  notary  of 
another  state  prima  facie  evidence  of  his  au- 
thority to  administer  oaths  in  his  state,  he 
must  recite  the  fact  of  his  authority  under  his 
official  seal.  Desnoyers  Shoe  Co.  v.  Litchfield 
First  Nat.  Bank,  188  111.  312;  Trevor  v.  Col- 
gate, 181  111.  129. 

6.  Certificate.  —  See  the  title  Affidavits,  i 
Encyc.  of  Pl.  and  Pr.  309.  See  also  Har- 
bour-Pitt Shoe  Co.  v.  Dixon,  (Ky.  1901)  60  S. 
W.  Rep.  186. 
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which  they  derive  their  authority.1 

For  Use  without  state.  —  They  may  also,  in  some  jurisdictions,  take  deposi- 
tions within  the  state  of  their  appointment  for  use  in  other  states.  The 
power  to  do  this  is  purely  statutory,  and  reference  should  be  made  to  the 
statutes  of  the  various  states  to  determine  whether  this  power  exists.2 

lb)  Notaries  of  Other  states.  —  In  many  states  it  is  also  provided  that  depositions 
taken  by  notaries  public  of  other  states  may  be  used  where,  by  the  laws  of 
their  own  states,  the  power  to  take  depositions  is  conferred  on  notaries.3 
Without  this  authorization  foreign  notaries  have  no  authority  to  take  deposi- 
tions for  use  in  other  states.'1  Nor  can  the  deposition  be  used  when  the  notary 
is  not  authorized  by  the  laws  of  his  state  to  take  depositions  for  use  in  other 
states.5 

Presumptions.  —  In  the  absence  of  proof  it  will  not  be  presumed  that  a  foreign 
notary  has  authority  to  administer  oaths,  and  therefore  to  take  depositions.6 
But  it  has  been  held  that  there  is  a  presumption  that  his  territorial  authority 
in  this  regard  is  the  same  as  that  of  a  domestic  notary.7 

Evidence  of  Authority. —  In  New  Hampshire  it  is  held  that  a  foreign  notary's 
authority  to  take  depositions  is  prima  facie  shown  by  proving  that  he  is  duly 
qualified  and  commissioned  as  a  notary  public.8 

(2)  Enforcement  of  A  atlwrity  —  (a)  By  Compelling  Testimony  —  Subpoenas.  —  In 
lie  u  ly  all  of  the  states  in  which  the  notary  is  authorized  to  take  depositions 
he  is  also  authorized  to  issue  subpoenas  to  the  witnesses  whose  attendance  is 
required  before  him.9 

(b)  By  Attachment  for  Contempt.  —  The  power  of  the  notary  to  punish  contu- 
macious witnesses  for  contempt  has  been  treated  elsewhere.10 


1.  Power  of  Domestic  Notaries  to  Take  Depo- 
sitions.—  See  generally  the  statutory  provisions 
of  the  various  states,  and  the  title  Depositions, 
vol.  g,  p.  301. 

Power  of  Statutory  Origin.  —  Burtt  v.  Pyle,  8g 
Ind.  398. 

Depositions  Taken  by  Stipulation  of  Parties.  — 

Crone  v.  Angell,  14  Mich.  340. 

In  a  California  case  it  was  held  that  a  notary 
has  authority  to  take  depositions  only  where 
the  witness  resides  in  a  county  other  than  that 
for  which  the  notary  is  appointed.  McCann 
v.  Beach,  2  Cal.  25,  32. 

2.  See  the  staiutes,  and  see  Re  Turner,  71 
Vt.  383- 

3.  Powers  of  Nonresident  Notaries  as  to  Depo- 
sitions. —  Greene  v.  Tally.  39  S.  Car.  338.  See 
generally  the  statutes  of  the  various  slates,  and 
the  title  Depositions,  vol.  9,  p.  298  et  seq. 

4.  McCormick  v.  Largey,  1  Mont.  158; 
Carter  v.  Ewing,  1  Tenn.  Ch.  212;  Lienpo  v. 
State,  28  Tex.  App.  179. 

5.  Patterson  v.  Patterson.  1  D.  Chip.  (Vt.) 
200 

6.  Authority  of  Nonresident  Notary  Not  Pre- 
sumed. —  Berkery  v.  Reilly,  82  Mich.  161,  over- 
ruling Pinkham  v.  Cockell,  77  Mich.  265.  See 
also  the  title  Depositions,  6  Encyc.  of  Pl.  and 

PR.  530.  559- 

As  to  the  Presumption  in  Regard  to  the  Official 
Character  of  the  Officer,  see  the  title  Depo- 
sitions, vol.  9,  p.  302  et  seq. 

1.  Silver  v.  Kansas  City,  etc.,  R.  Co.,  21 
Mo.  App.  5- 

8.  Evidence  of  Authority.  —  Bellows  v.  Copp, 
20  X.  H.  492.  See  generally  the  title  Depo- 
sitions, vol.  9,  p.  302  et  seq. 

Acting  Notary. —  Wells  v.  Jackson  Iron  Mfg. 
Co.,  47  N.  H.  235,  90  Am.  Dec.  575. 


9.  Power  to  Subpoena.  — -  See  the  statutes  of 
the  various  states.  See  also  the  title  Depo- 
sitions, vol.  9,  p.  330;  and  the  same  title,  6 
Encyc.  of  Pl.  and  Pr.  523. 

10.  Attachment  for  Contempt.  —  See  the  titles 
Constitutional  Law,  vol.  6,  p.  1059;  Depo- 
sitions, vol.  9,  p.  340. 

Abuse  of  Process.  —  A  notary  cannot  commit 
one  who  refuses  to  give  a  deposition  which  is 
merely  intended  to  ascertain  in  advance  what 
his  testimony  will  be  in  another  proceeding, 
and  not  for  use  as  evidence.  Matter  of  Cub- 
berly,  39  Kan.  291;  In  re  Pfirman,  1  Ohio  Dec. 
177;  In  re  Humphrey,  7  Ohio  Cir.  Dec.  603. 

Refusal  to  Answer  Incompetent  or  Irrelevant 
Questions.- —  Ex  p.  Jennings,  60  Ohio  St.  319, 
71  Am.  St.  Rep.  720.  See  also  the  title  Con- 
tempt, vol.  7,  p.  51. 

Where  the  Notary  Has  No  Power  to  Take  the 
Testimony,  he  is  of  course  not  authorized  to 
commit  a  witness  for  refusal  to  testify.  /;/  re 
Nitsche,  14  Mo.  App.  213;  Ex  p.  Langford,  9 
Ohio  Dec.  (Repiint)  597,  15  Cine.  L.  Bui.  267. 
See  also  the  tille  Contfmpt,  vol.  7,  p.  51. 

Kansas  Statute  Unconstitutional. — In  re  Huron, 
58  Kan.  152,  62  Am.  St  Rep.  614,  overruling 
Matter  of  Merkle,  40  Kan.  27,  and  ///  re 
Abeles.  12  Kan.  451. 

Missouri  Statute  Authorizes  Notary  to  Commit. 
—  Ex  p.  Munford,  57  Mo.  603;  Ex  p.  Priesi,  76 
Mo.  229. 

Ohio  Statute  Authorizes  Notary  to  Punish  for 
Contempt.  —  See  State  v.  Cost,  10  Ohio  Dec. 
(ReprinO  619,  22  Cine.  L.  Bui.  250;  Shaw  v. 
Ohio  Edison  Installaiion  Co.,  9  Ohio  Dec.  (Re- 
print) 8oq,  17  Cine.  L.  Bui.  274;  In  re  Nushuler, 
4  Ohio  Dec.  (Repiint)  299,  1  Cleve  L.  Rep. 
249;  Exp.  Woodworth,  6  Ohio  Dec.  19:  Burn- 
side  v.  Devvstoe,  9  Ohio  Dec.  (Reprint)  5S9,  15 
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(3)  Force  and  Effect.  —  A  deposition  taken  before  a  notary  public  under 
authority  of  a  statute  is  entitled  to  the  same  respect  as  one  taken  before  a 
person  acting  under  a  regular  commission.1  But  where  a  deposition  is  taken 
before  a  notary  who  has  previously  accepted  another  incompatible  office,  it 
cannot  be  received.2 

(4)  Certificate.  —  Matters  relating  to  the  certificate,  which  must  usually  be 
attached  to  the  deposition,  have  been  treated  elsewhere  in  this  work.3 

e.  To  Administer  Oaths  —  (1)  In  General.  —  The  power  to  administer 
oaths  does  not  pertain  to  the  office  of  notary  public  by  usage  or  custom,  except 
so  far  as  required  in  the  transaction  of  commercial  affairs.  Wherever  it  exists, 
it  is  by  virtue  of  positive  enactment.4  It  has,  however,  been  very  generally 
conferred  by  statute.5 

(2)  What  Oaths  May  Be  Administered.  —  Under  statutes  authorizing  nota- 
ries to  administer  oaths  generally,  they  may  administer  any  oath  not  required 
to  be  administered  by  some  particular  officer.6  Where,  however,  the  statutes 
require  that  certain  oaths  be  administered  by  some  particular  officer,  a  notary 
has  no  power  to  administer  them.7 

(3)  Notaries  of  Other  States  —  Presumption  as  to  Authority.  —  As  in  the  case  of 
affidavits,8  it  is  held  in  some  jurisdictions  that  the  authority  of  a  notary 
of  another  state  to  administer  oaths  will  not  be  presumed;  9  in  others  it  is  pre- 
sumed that  the  notary  has  this  power. 10 

/.  In  Regard  to  Negotiable  Instruments.  — The  powers  of  notaries 
public  in  regard  to  negotiable  instruments  under  the  statutory  provisions  of 
the  various  states  have  been  treated  elsewhere  in  this  work.11 

g.  As  Justices  of  the  Peace. — As  has  already  been  seen,  notaries 
public  are  sometimes  vested  by  statute  with  the  powers  of  justices  of  the 


Cine.  L.  Bui.  197;  Exp.  Jennings,  60  Ohio  St. 
3ig,  71  Am.  St.  Rep.  720. 

Ohio  Statute  Does  not  Authorize  Commitment  for 
Disobedience  to  Subpoena  Duces  Tecum.  —  In  re 

Sims,  4  Ohio  Dec.  (Reprint)  473,  2  Cleve.  L. 
Rep.  210.  See  also  Matier  of  Beardsley,  37 
Kan.  666. 

Power  to  Commit  under  Ohio  Statute  Judicial.  — 

Ex  p.  VVoodworih,  6  Ohio  Dec.  ig.  Compare 
De  Camp  v.  Archibald,  soOhio  St.  618,40  Am. 
St.  Rep.  692. 

Suit  Must  Be  Pending.  —  Ex  p.  Munford,  57 
Mo.  603. 

What  Constitutes  Contempt.  —  Burnside  v. 
Dewstoe,  9  Ohio  Dec.  (Reprint)  589,  15  Cine. 
L.  Bui.  197.  See  generally  the  title  Contempt, 
vol.  7,  p.  25. 

1.  Force  and  Effect  of  Deposition.  —  Petrie  v. 
Columbia,  etc.,  R.  Co..  27  S.  Car.  63. 

2.  Bisncourt  v.  Parker,  27  Tex.  558. 

3.  Certificate.  —  See  the  title  Depositions, 
vol.  9.  p.  346. 

4.  Power  Statutory.  —  Chandler  v.  Hanna,  73 
Ala.  390:  Keefer  v.  Mason,  36  111.  406;  Teu- 
lonia  Loan,  etc.,  Co.  v.  Turrell,  19  Ind.  App. 
469:  Berkery  v.  Reilly,  82  Mich.  160. 

Under  the  Roman  Law,  the  same  rule  applied 
to  those  officers  who  corresponded  to  notaries. 
Keefer  v.  Mason.  36  111.  406. 

5.  Authority  Conferred  by  Statute  —  Dillman 
v.  Will  County  Nat.  Bank,  36  III.  App.  272, 
affirmed  139  III.  269;  Edwards  v.  McKay,  73 
111.  570;  Teutonia  Loan,  etc.,  Co.  v.  Turrell, 
19  Ind.  App.  469;  Berkery  v.  Reilly,  82  Mich. 
160;  Wood  v.  St.  Paul  City  R.  Co.,  42  Minn. 
411;  Barhydt  v.  Alexander,  59  Mo.  App.  194; 
State'  v.  Boland,  12  Mo.  App.  74;  State  v. 
Jackson,  36  Ohio  St.  281;  Lower  Merion  Tp. 


Road,  22  Pa.  Co.  Cl.  645.  And  see  the  stat- 
utes of  the  various  states. 

6.  Administration  of  Oaths. — Walker  v.  People, 
22  Colo.  415;  Lower  Merion  Tp.  Road,  22  Pa. 
Co.  Ct.  645. 

7.  State  v.  Jackson,  36  Ohio  St.  281.  See 
also  Tompert  v.  Lithgow,  1  Bush  (Ky.)  176. 

8.  See  supra,  this  subsection,  To  Take  Affi- 
davits—  Notaries  of  Other  States. 

9.  No  Presumption  Arises.  —  Chandler  v. 
Hanna,  73  Ala  390;  Charles  v.  Foster,  56  Ga. 
612;  Desnoyers  Shoe  Co.  v.  Litchfield  First 
Nat.  Bank,  188  111.  312;  Teutonia  Loan,  etc., 
Co.  v.  Turrell,  19  Ind.  App.  469;  Berkery  v. 
Reilly,  82  Mich.  160,  overruling  Pinkham  v. 
Cockell,  77  Mich.  265. 

10.  Authority  Presumed.  —  Con  oily  v.  Riley, 
25  Md.  402;  Wood  v.  St.  Paul  City  R.  Co.,  42 
Minn.  411.  See  also  Hutchins  v.  Maneely,  11 
App.  Cas.  (D.  C.)  88;  Dcnmead  v.  Maack,  2 
MacArthur  (D.  C.)  475. 

11.  Powers  as  to  Negotiable  Instruments.  —  As 
to  the  duly  of  a  notary  in  regard  to  present' 
ment  of  foreign  bills,  see  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
349-  357- 

As  to  the  duty  oi  the  notary  in  protesting 
paper,  see  (he  same  title,  p.  381  et  sea. 

As  to  the  right  of  a  notary  to  use  the  protest 
to  assist  his  memory,  see  the  same  title,  p. 
395- 

As  to  notarial  fees  for  protest  of  foreign  bill, 
see  the  same  title,  p.  396. 

As  to  the  power  of  a  notary  to  give  notice  of 
dishonor,  see  the  same  title,  pp.  409,  421. 

As  to  the  liability  of  a  bank  fot  the  conduct 
of  a  notary,  sec  the  title  Banks  and  Banking, 
vol.  3,  p.  808. 
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peace.1  Under  statutes  conferring  this  power  it  has  been  held  that  notaries 
public  are  authorized  to  hear  preliminary  examinations  in  criminal  cases,2  to 
punish  bystanders  for  conduct  constituting  contempt,3  to  take  married 
women's  renunciations  of  inheritance,'*  to  try  actions  for  unlawful  detainer,* 
to  issue  warrants  of  arrest  returnable  to  certain  designated  courts,6  and  to 
issue  attachments  returnable  before  themselves  in  cases  where  the  amount  in 
controversy  does  not  exceed  a  certain  sum.7  They  cannot,  however,  exercise 
any  of  the  special  powers  conferred  upon  justices  of  the  peace  which  are  not 
essential  to  the  enforcement  of  the  powers  generally  conferred.8 

XI.  Judicial  Notice.  —  Courts  will  take  judicial  notice  of  the  official  char- 
acter of  domestic  notaries  public,  of  their  jurisdiction,  terms  of  office,  official 
signatures  and  seals,  and  the  powers  which  they  exercise  within  the  state. 
They  will  also  take  judicial  notice  of  the  powers  which  all  notaries  exercise 
by  virtue  of  the  common  law;  but  they  will  not  notice  the  statutory  powers 
conferred  upon  foreign  notaries.9 

XII.  Disqualifications  —  1.  Interest — a.  In  General. — Aside  from 
those  disqualifications  which  primarily  preclude  a  person  from  holding  the 
office  at  all,  and  which  have  been  stated  elsewhere  in  this  title,10  other  dis- 
qualifications, such  as  interest,  may  intervene  to  prevent  an  otherwise  duly 
qualified  and  commissioned  notary  from  acting  in  certain  cases.  The  degree 
of  interest  which  will  render  the  notary  incompetent  to  act  cannot  be  deter- 
mined by  any  rule  which  will  operate  as  a  safe  test  in  every  case,  since  it 
must  depend  largely  upon  the  particular  facts  and  circumstances.  Broadly 
stated,  however,  the  rule  may  be  said  to  be  that  if  the  notary  is  a  party  to  or 
substantially  interested  iri  the  transaction,  he  is  incapable  of  acting  in  that 
particular  case.11 

b.  To  Make  Protest. — The  question  of  the  incapacity  of  a  notary 
because  of  interest  to  make  protest  of  negotiable  paper  has  been  treated  else- 
where in  this  work. 12 

c.  To  Take  Acknowledgments.  —  As  a  General  Rule,  a  notary  who  is  a 


1.  See  supra,  this  title,  Jurisdiction  —  As 
Justices  of  the  Peace. 

2.  Hearing  Preliminary  Examination.  —  Mat- 
thews v.  State,  96  Ala.  62. 

Jurisdiction  of  Bastardy  Proceedings.  —  Doug- 
lass v.  Slate,  117  Ala.  185;  Bell  v.  State,  124 
Ala.  94. 

Trespass.  —  In  Carroll  v.  State,  58  Ala.  396, 
it  was  held  lhat  a  notary  having  jurisdiction 
coextensive  with  lhat  of  justices  of  the  peace, 
and  criminal  jurisdiction  of  misdemeanors 
concurrent  with  that  of  the  Circuit  Court  in 
his  county,  has  jurisdiction  of  the  offense  of 
trespass  after  warning. 

3.  Power  to  Punish  for  Contempt.  —  Coleman 
v.  Roberts,  113  Ala.  323,  59  Am.  Si.  Rep.  ill. 

4.  Wingo  v.  Parker,  19  S.  Car.  9. 

5.  Actions  for  Unlawful  Detainer.  —  Tyson  v. 
Chestnut,  118  Ala.  387. 

6.  Warrant  of  Arrest.  —  Harper  v.  Slate,  109 
Ala.  66     See  also  Coleman  v.  State,  63  Ala.  93. 

7.  Issuance  of  Attachments.  —  Griffin  v.  Ap- 
pleby, 69  Ala.  409;  Rice  v.  Watts,  71  Ala  593. 

8.  Vann  v.  Adams,  71  Ala.  475;  Jackson  v. 
Bain,  74  Ala.  328,  holding  that  the  power  of  a 
justice  of  the  peace  to  issue  warrants  of  attach- 
ment returnable  to  some  other  court  is  a 
special  power  not  necessary  to  the  enforcement 
of  the  general  powers  of  justices,  and  there- 
fore cannot  be  exercised  by  notaries  public  as 
ex  officio  justices  of  the  peace.  See  generally 
the  title  Justices  of  the  Peace,  vol.  18,  p.  6. 


9.  Judicial  Notice.  —  See  the  title  Judicial 
Notice,  vol.  17,  pp.  917,  918.  See  also  Re 
Gosse,  12  Jur.  Nf.  S.  595 

Judicial  Notice  of  Jurisdiction.  —  In  the  case 
of  affidavits,  the  court  will  take  judicial  notice 
of  the  jurisdiction  of  the  notary  signing  the 
jurat,  though  he  does  not  state  for  what  county 
he  is  appointed.  Stoddard  v.  Sloan.  65  Iowa 
680;  Rowland  v.  Brown,  75  Iowa  679.  See 
also  Stone  71.  Miller,  60  Iowa  243. 

But  it  is  otherwise  in  the  case  of  acknowl- 
edgments. Willard  v.  Cramer,  36  Iowa  22; 
Greenwood  v.  Jensivold,  69  Iowa  53. 

10.  See  supra,  this  title,  Appointment — Re- 
quirements as  to  Eligibility. 

11.  Disqualification  to  Act. —  Horbach  v.  Tyr- 
rell, 48  Neb.  514. 

In  Tennessee  it  is  held  that  while  acknowl- 
edgments taken  before  officers  who  are  related 
to  either  party  or  interested  in  the  instruments 
are  contraiy  to  public  policy,  and  are  dis- 
countenanced, such  acknowledgments  are  not 
absolutely  invalid  and  void  because  of  this  re- 
lationship or  interest,  in  the  absence  of  anv 
imputation  or  charge  of  improper  conduct, 
bad  faith,  or  undue  advantage  arising  out  of 
the  interest  or  relationship,  but  are  voidable 
only.  Cooper  v.  Hamilton  Perpetual  Bldg.. 
etc..  Assoc.,  97  Tenn.  285,  56  Am.  St.  Rep. 
795 

12.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  385. 
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party  to  or  interested  in  a  conveyance  is  incapable  of  taking  the  acknowledg- 
ment thereof  to  the  same  extent  that  any  other  officer  would  be  incapable 
under  similar  circumstances.1 

Illustrations.  —  Thus,  where  the  notary  is  the  assignee  of  a  mortgage,2  the 
grantee  in  a  deed,3  the  mortgagee  in  a  mortgage,4  or  the  trustee  5  or  bene- 
ficiary in  a  deed  of  trust,6  or  is  beneficially  interested  in  the  conveyance  by 
way  of  being  secured  thereby,7  he  is  not  competent  to  take  the  acknowledg- 
ment of  the  instrument.8 

One  of  Several  Grantees.  —  Where,  however,  there  are  several  grantees  in  a  deed, 
each  taking  a  separate  and  defined  interest,  the  acknowledgment  of  the  deed 
by  one  of  the  grantees  as  a  notary  public  will  be  valid  as  to  all  the  grantees 
except  himself.9 

Stockholders  in  Corporations.  — ■  A  stockholder  in  an  association  or  corporation 
has  been  held  to  be  incompetent  as  a  notary  public  to  take  the  acknowledg- 
ment of  a  conveyance  or  contract  in  favor  of  his  association  or  corporation.10 

Officers  of  Corporations.  —  The  mere  fact  that  the  notary  is  an  officer  of  a  cor- 
poration will  not,  however,  disqualify  him  from  taking  an  acknowledgment  in 
favor  of  such  corporation  unless  it  is  also  shown  that  he  is  a  stockholder  or 
otherwise  beneficially  interested. 11 

Clerks  in  Corporations.  — A  clerk  in  a  corporation  is  not  disqualified  from  tak- 
ing the  acknowledgment  of  a  conveyance  to  the  corporation.12 

Agents  or  Attorneys  of  Parties.  —  Where  the  notary  has  no  beneficial  interest  in 
the  instrument,  he  is  not  disqualified  from  taking  an  acknowledgment  by  rea- 


1.  See  generally  the  title  Acknowledg- 
ment-, vol.  i,  p.  493  it  stq . 

2.  Armstrong  v.  Combs,  15  N.  Y.  App.  Div. 

2|6 

3.  Grantee  in  Deed.  —  Murray  v.  Tulare  Irri- 
gation Co.,  120  Cal.  311;  Greenlee  v.  Smiih,  4 
Kan  App.  733.  See  also  the  title  Acknowl- 
edgments, vol.  1,  p.  493. 

4.  Mortgagee. — -Lee  v.  Murphy,  119  Cal. 
364;  Florida  Sav.  Bank,  etc.,  Exch.  v.  Rivers, 
36  Fla.  575;  Amick  v.  Woodworth,  58  Ohio 
St.  86.  See  also  Cardinal  v.  Boileau,  11  Que- 
bec Super.  Ct.  431,  and  the  title  Acknowl- 
edgments, vol  1,  p.  493. 

Identity  of  Mortgagee  and  Notary  Presumed.  — 
Where  thf  names  of  the  notary  and  the  grantee 
or  mortgagee  are  the  same,  it  will  be  pre- 
sumed that  they  are  one  and  the  same  person. 
Lee  v.  Murphy,  119  Cal.  364;  Hogans  v.  Car- 
ruth,  18  Fla.  5S7.  Compare  Corey  v.  Moore, 
86  Va.  721,  holding  that  where,  to  a  deed  to 
"  L.  Triplett,  Jr.,"  as  trustee,  was  attached  a 
certificate  of  acknowledgment  in  the  body  of 
whicn  the  notary  was  described  as  "  L.  Trip- 
lett, Jr.,"  but  which  was  signed  simply  "  L, 
T.iplett  N.  P.,"  it  did  not  sufficiently  appear 
that  the  person  named  as  trustee  and  the  no- 
tary taking  the  acknowledgment  were  the 
same. 

5.  Person  Beneficially  Interested  in  Deed  of 
Trmt.  —  German  American  Bank  v.  Carondelet 
Real  Es'.ateCo.,  150  Mo.  570;  Iron  Belt  Bldg.. 
etc.,  Assoc.  v.  Groves,  96  Va.  138.  See  also 
the  title  Acknowledgments,  vol.  I,  p.  493. 

6.  I  ron  Belt  Bldg.,  etc.,  Assoc.  v.  Groves,  96 
Va.  138.  But  see  National  Bank  v.  Conway, 
1  Hughes  (U.  S.)  37,  holding  that  an  acknowl- 
edgment may  be  taken  by  a  notary  who  is  a 
teneficiary  under  the  deed  where  he  acts  in  a 
ministerial  capacity  only. 

7.  Leonhard  v.  Flood,  68  Ark.  162.    See  also 


the  title  Acknowledgments,  vol.  1,  p.  494. 

8.  Member  of  Partnership.  —  As  to  the  power 
of  a  member  of  a  partnership  10  take  an  ac- 
knowledgment of  a  mortgage  to  the  firm,  see 
the  title  Acknowledgments,  vol.  1,  p.  494,  and 
see  Wilson  v.  Traver,  20  Iowa  231. 

9.  Murray  v.  Tulare  Irrigaiion  Co.,  120  Cal. 
3"- 

10.  Stockholder  in  Corporation.  —  Hayes  v. 
Southern  Hume  Bldg.,  etc.,  Assoc.,  124  Ala. 
663;  Kothe  v.  Ktyg-Reynolds  Co.,  20  Ind. 
App.  293;  Smith  v.  Clark,  100  Iowa  605; 
Monongahela  Bank  v.  Porter,  2  Watts  (Pa.)  141 ; 
Miles  v.  Kelley,  16  Tex.  Civ.  App.  147;  Work- 
man's Mut.  Aid  Assoc.  v.  Monroe,  (Tex.  Civ. 
App.  1899)  53  S.  W.  Rep.  1029  Bexar  Bldg.. 
etc.,  Assoc.  v.  Heady,  21  Tex.  Civ.  App.  154. 
See  also  National  Bldg.,  etc.,  Assoc.  v.  Cun- 
ningham, (Ala.  1901)  30  So.  Rep.  335 ;  Winstead 
Sav.  Bank,  etc.,  Assoc.  v.  Spencer,  26  Conn. 
195;  Wachovia  Nat.  Bank  v.  Ireland,  122  N. 
Car.  571.  Compare  Cooper  v.  Hamilton  Per- 
petual Bldg.,  etc.,  Assoc.,  97  Tenn.  285,  56 
Am.  St.  Rep.  795.  Contra,  Horton  v.  Colum- 
bian Bldg.,  etc.,  Soc,  8  Ohio  Dec.  (Reprint) 
169.  6  Cine.  L.  Bui.  141. 

11.  Officer  of  Corporation.  —  Woodland  Bank 
v.  Oterhaus,  125  Cal.  320;  Florida  Sav.  Bank, 
etc.,  Exch.  v.  Rivers,  36  Fla.  575;  Sawyer?'. 
Cox,  63  III.  130;  Bardsley  v.  German  Ameri- 
can Bank,  (Iowa  1901)  84  N.  W.  Rep.  XO41; 
Horbach  v.  Tyrrell,  4S  Neb.  514;  Home  Bldg., 
etc..  Assoc.  v.  Evans.  (Tenn.  Ch.  1899)  53  S. 
W  Rep.  1104;  Cooper  t.  Hamilton  Perpetual 
Bldg.,  etc..  Assoc.,  97  Tenn.  285,  56  Am.  Si. 
Rep.  795.  See  also  Hotton  v.  Columbian 
Bldg.,  etc.,  Soc,  8  Ohio  Dec.  (Reprint)  169,  6 
Cine.  L.  Bnl.  141.  C'ow/ii/yMonroe  v.  Arthur, 
126  Ala.  362. 

12.  Wachovia  Nat.  Bank  v.  Ireland,  122  N. 
Car.  571. 
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•  m  ol  the  fact  that  he  is  the  agent 1  or  attorney  a  of  one  of  the  parties.  So  he 
i>  compel  i ■  1 1 1  to  act  when  he  represents  both  parties  to  the  instrument.3 

</.  To  T,\KK  AFFIDAVITS  —  (i)  When  Acting  as  Attorney  —  (a)  View  that 
Notary  is  Disqualified.  —  Following  the  rule  in  England,  where  it  was  early  held 
that  affidavits  sworn  to  before  the  attorney  or  solicitor  in  the  case  cannot  be 
read,4  it  has  been  held  in  a  number  of  jurisdictions  that  a  notary  who  is  the 
attorney  for  one  of  the  parties  in  the  cause  cannot  take  affidavits  therein.5 

Restrictions  on  Rule. — The  disqualification  of  the  notary  in  this  respect  has 
always  been  restricted,  however,  to  the  taking  of  affidavits  for  use  in  a  pend- 
ing suit  6  and  to  affidavits  taken  before  the  attorney  on  record  in  the  cause. 
Hence  the  notary  is  not  disqualified  merely  because  he  is  a  counsel  7  or  a 
partner  of  the  attorney  on  record.8 

Affidavit  Voidable.  —  In  a  few  jurisdictions,  while  this  method  of  verification 
is  not  approved,  it  has  been  held  that  affidavits  so  taken  are  not  void,  but  are 
merely  voidable,  and  may  be  cured  by  amendment. 9 


1.  Agent  of  Interested  Party.  —  See  the  liile 

Acknowledgments,  vol.  i,  p.  493  et  seq.;  and 
see  Woodland  Bank  v.  Oberhaus,  125  Cal.  320. 

2.  Attornoy  of  Party.  —  Havemeyer  v.  Dahn, 
48  Neb.  536,  58  Am.  St.  Rep.  706.  See  also 
ths  title  Acknowledgments,  vol.  1,  p  494. 

3.  Representative  of  Both  Parties.  —  Jones  v. 
Howard,  99  Ga.  451,  59  Am.  St.  Rep.  231; 
Sloss  v.  Southern  Mut.  Bldg.,  etc..  Assoc.,  97 
Ga.  401;  Wardlaw  v.  Mayer,  77  Ga  620. 

4.  English  Rule.  —  Matter  of  Hogan,  3  Alk. 
813;  Hopkinson  v.  Buckley,  8  Taunt.  74,  4  E. 
C.  L  23;  Rex  v.  Wallace,  3  T.  R.  403;  Jenkins 
v.  Mason,  3  Moo.  325,  4  E.  C.  L.  434;  Rex  v. 
GDaler,  2  Ken.  K.  B.  (pt.  i)  421;  Horsfall  v. 
Matthewman,  3  M.  &  S.  154.  See  also  Smith 
v.  Wuodroffe,  6  Price  230;  Cooper  v.  Archer, 
12  Price  149. 

Sufficiency  of  Objection.  —  To  support  an  ob- 
jection to  an  affidavit  on  this  ground,  the 
statement  of  a  party  that  a  particular  person 
is  his  attorney  is  sufficient,  although  it  is  not 
positively  sworn  that  he  is  the  attorney  em- 
ployed. Haddock  v.  Williams,  7  Dovvl.  327. 
See  also  Doe  v.  Roe,  8  Dowl.  340.  But  it 
must  expressly  appear  that  the  commissioner 
before  whom  the  affidavit  was  taken  was  the 
attorney  at  the  time  when  it  was  taken. 
Beaumont  v.  Dean,  4  Dowl.  354;  Kidd  v. 
Davis,  5  Dowl.  568. 

5.  United  States.  —  Allis  v.  Stowell,  85  Fed. 
Rep.  481. 

Colorado.  —  Frybarger  v.  McMillen,  15  Colo. 
349;  Martin  v.  Skehan,  2  Colo.  614;  Anderson 
v.  Sloan,  1  Colo.  33. 

Georgia.  —  Wilkowski  v.  Halle,  37  Ga.  678, 
95  Am.  Dec.  374;  Nichols  v.  Hampton,  46  Ga. 
253- 

Kansas.  —  Carr  v.  Hooper,  48  Kan.  253; 
Schoen  v.  Sunderland,  39  Kan.  758;  Tootle  v. 
Smith,  34  Kan.  27;  Warner  v.  Warner,  11 
Kan.  121.  See  also  Foreman  v.  Carter,  9  Kan. 
674;  Swearingen  v.  Howser,  37  Kan.  126. 

Nebraska.  —  Collins  v.  Stewart,  16  Neb.  52. 

New  Jersey.  —  Pullen  v.  Pullen,  (N.  J.  1889) 
17  Atl.  Rep.  310. 

New  York.  —  Anonymous,  (Supm.  Ct.  Spec. 
T.)  4  How.  Pr.  (N.  Y.)  290;  Tavlot  v.  Hatch, 
12  Johns.  (N.  Y.)  340;  Kuh  v.  Barnett,  57  N. 
Y.  Super.  Ct.  234;  Bliss  v.  Molter,  (Supm.  Ct. 
Spec.  T.)  58  How.  Pr.  (N.  Y.)  112.  See  also 
Murray  v.  Hefferan,  2  N.  Y.  L.  Bui.  67. 


57o 


Ohio.  —  Ward  v.  Ward,  10  Ohio  Cir.  Dec. 

656. 

Pennsylvania. —.Set  Wilhelmi  v.  Wilhelmi, 
9  Pa.  Dist.  685. 

In  Michigan  the  practice  was  not  approved. 
McCaslin  v.  C  mp,  26  Mich.  390.  See  also 
Germaine  v.  Muskegon,  105  Mich.  213.  But 
before  the  passage  of  the  statute  prohibiting 
it,  it  was  not  unlawful.  Snyder  v.  Hemming- 
way,  47  Mich.  549. 

6.  Pending  Suit.- — Adams  v.  Mills.  (Supm. 
Ct.  Spec.  T.)  3  How.  Pr.  (N.  Y.)  219  Gilmore 
v.  Hempstead,  (Supm.  Ct.  Spec.  T.)  4  How. 
Pr.  (N.  Y.)  153;  Post  v.  Coleman,  (Supm.  Ct. 
Spec.  T.)  9  How.  Pr.  (N.  Y.)  64;  Vary  v.  God- 
frey, 6  Cow.  (N.  Y.)  587.  See  also  Carr  v. 
Hooper,  4.'!  Kan.  253;  Sullivan  v.  Hall,  86 
Mich.  7;  Griffin  v.  Borst,  4  Wend.  (N.  Y.)  195; 
Haward  v.  Nalder,  Barnes'  Notes  60. 

7.  Counsel.  —  Willard  v.  Judd,  15  Johns.  (N. 
Y.)  531;  People  v.  Spalding  2  Paige  (N.  Y.) 

Attorney  Not  on  Record.  —  An  affidavit  taken 
before  the  attorney  in  fact,  who  is  not  the  at- 
torney on  record,  may  be  used  in  the  cause. 
Read  v.  Cooper,  2  Rose  127. 

8.  Partner  of  Attorney.  —  Hallenback  v. 
Whitaker,  17  Johns.  (N.  Y.)  2.  See  also 
People  v.  Spalding,  2  Paige  (N.  Y.)  326; 
Turner  v.  Bates,  59  E.  C.  L.  292.  Contra. 
Duke  of  Northumberland  v.  Todd,  7  Ch.  Div. 

777-  .  ,  ,  , 

In  Batt  v.  Vaisey,  1  Price  116,  it  was  held 
that  an  affidavit  to  grant  a  motion  for  a  rule 
nisi  could  not  be  sworn  to  before  the  attorney 
for  the  party  or  his  partner. 

9.  Effect  of  Affidavit.  —  Phillips  v.  Phillips, 
185  111.  629;  Hollenbeck  v.  Detrick,  162  111. 
388;  Linck  v.  Litchfield,  141  111.  469:  Swear- 
ingen v.  Howser,  37  Kan.  126;  Foreman  v. 
Carter,  9  Kan.  674;  Smith  v.  Ponath,  17  Mo. 
App.  262;  Dobry  v.  Western  Mfg.  Co.,  57  Neb. 
228;  Horkey  v.  Kendall,  53  Neb.  522,  6S  Am. 
St.  Rep.  621.  See  also  Gilmore  v.  Hempstead, 
(Supm.  Ct"  Spec.  T.)  4  How.  Pr.  (N.  Y.) 
r53. 

In  Bradlcv  v.  Andrews,  51  Mich.  100,  it  was 
held  that  an  appeal  from  a  justice's  court 
should  not  re  dismissed  on  the  ground  that 
the  notary  taking  the  affidavit  for  appeal  was 
an  attorney  in  the  case,  but  that  the  proper 
course  would  be  to  enter  a  rule  nisi. 
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(b)  View  that  Notary  Is  Not  Disqualified.  —  In  other  jurisdictions,  while  the  prac- 
tice is  general^  considered  to  be  of  doubtful  propriety,  it  has  been  held  that 
the  mere  fact  that  the  notary  is  the  attorney  of  one  of  the  parties  in  the  case 
does  not  disqualify  him.1 

Statutory  Provisions.  —  In  some  jurisdictions  it  has  been  expressly  provided 
by  statute  that  notaries  shall  not  be  disqualified  from  administering  oaths  to 
persons  for  whom  they  are  acting  as  attorneys.3 

Showing  Identity.  —  The  identity  of  the  notary  and  the  attorney  does  not 
sufficiently  appear  from  showing  that  the  names  of  the  person  signing  the 
affidavit  and  of  the  person  appearing  as  attorney  are  similar.3 

(2)  When  Employee  of  Party  Interested.  —  The  fact  that  the  notary  is  an 
employee  of  a  corporation  which  is  indirectly  interested  in  a  proceeding  will 
not  disqualify  him  from  taking  an  affidavit  for  use  in  such  proceeding.4 

c.  To  Take  DEPOSITIONS.  —  Generally  a  notary  is  incompetent  to  take 
depositions  if  he  is  interested  in  the  suit  for  which  the  deposition  is  being 
taken.  His  disqualification  is  determined  by  the  same  rules  which  govern 
in  the  determination  of  the  disqualification  of  other  officers  who  would  other- 
wise be  competent  to  take  depositions.5 

/.  To  Administer  Oaths.  —  It  seems,  as  a  general  rule,  that  a  notary 
who  is  interested  is  disqualified  from  administering  an  oath.6 

2.  Relationship  —  a.  To  Take  Acknowledgments.  —  As  a  general  rule, 
it  is  held  that  relationship  will  not  disqualify  a  notary  from  taking  the  acknowl- 
edgment of  a  deed  or  of  a  conveyance,  as  in  so  doing  he  acts  ministerially 
aid  not  judicially.7 

b.  To  TAKE  DEPOSITIONS.  —  The  taking  of  depositions  being  generally 
considered  a  judicial  act,  a  notary  who  is  a  near  relative  of  any  of  the  parties 
to  the  suit  in  which  the  deposition  is  to  be  used  is  disqualified  from  taking 
the  deposition.  The  degree  of  relationship  which  will  disqualify  is  regulated 
to  a  great  extent  by  statute.8 


1.  Attorney  Not  Disqualified  to  Act  as  Notary 

—  California.  —  Reavis  v.  Cowell,  56  Cal.  588; 
Kuhland  v.  Sedgwick,  17  Cal.  123. 

Illinois. — See  Evans  v.  Schriver  Laundry 
Co.,  57  111.  App.  150;  Richardson  v.  Sheehan, 
46  111.  App.  528,  reversed  on  another  point  147 
111.  366. 

Indiana.  —  Yeagley  v.  Webb,  86  Ind.  424. 

Minnesota.  —  Young  v.  Young,  18  Minn.  go. 

Texas.  —  Ryburn  v.  Moore,  72  Tex.  85; 
Kosminsky  v.  Raymond,  20  Tex.  Civ.  App. 
702. 

Wisconsin.  —  Dawes  v.  Glasgow.  1  Pin. 
(Wis.)  171. 

Attorney's  Clerk  as  Notary  May  Take.  —  Schuy- 
ler Nat.  Bank  v.  Bollong,  24  Neb.  821.  See 
also  Goodtitle  v.  Badtitle,  8  Term  Rep.  638. 

Prosecuting  Attorney  as  Notary  May  Take.  — 
State  v.  Nolanrl,  11 1  Mo.  473. 

2.  Statutory  Provisions.  —  Warner  v.  Warner, 
11  Kan.  121;  Tootle  v.  Smith,  34  Kan.  27;  Sny- 
der?'. Hemming  way,  47  Mich.  549;  Germaine 
v.  Muskegon,  105  Mich.  213;  Horkey  v.  Ken- 
dall, 53  Neb.  522,  68  Am.  St.  Rep.  623;  Schuy- 
ler Nat.  Bank  v.  Bollong,  24  Neb.  821;  Ward 
v.  Ward,  to  Ohio  Cir.  Dec.  656. 

3.  Linck  v.  Litchfield,  141  111.  469;  Bradley 
v.  Claudon,  45  III.  App.  326 

4.  Employee  of  Party.  —  Georgia  Ice  Co.  v. 
Porter,  70  Ga.  637. 

Employee  of  Attorney.  —  In  Goodrich  v.  Wil- 
liams, 50  Ga.  425.  it  was  held  that  an  affidavit 
to  foreclose  might  be  taken  before  a  notary 
public  who  was  an  employee  of  the  attorney 
for  the  mortgagee  in  the  foreclosure. 


5.  When  Notary  Disqualified  to  Take  Deposition. 

—  See  the  title  Depositions,  vol.  g,  p.  305, 
and  the  same  title,  6  Encyc.  of  Pl.  and  Pr. 
500,  501. 

Attorneys.  —  A  notary  who  is  attorney  for 
one  of  the  parties  is  not  qualified  to  take  dep- 
ositions to  be  used  in  the  suit.  Testard  v. 
Butler,  20  Tex.  Civ.  App.  106;  Stewart  Em- 
erson, 70  Mo.  App.  482,  in  which  case  it  was 
further  held  that  the  fact  that  the  partner  of 
the  notary  was  present  representing  the  client 
was  immaterial. 

Notary  Employed  by  Interested  Party  Incompe- 
tent.—  Blum  v.  Jones,  86  Tex.  4g2.  Compare 
Palmer  v.  Hudson  River  Slate  Hospital,  (Kan. 
App.  igoo)  61  Pac.  Rep.  506. 

Insuffiency  of  Objection  to  Competency.  —  Wag- 
staff  v.  Challiss,  31  Kan.  212. 

6.  Disqualification  to  Administer  Oath.  —  See 
Peck  v  People,  153  Hi.  454,  in  which  case  it 
was  further  held  that  a  notary  who  was  one  of 
several  commissioners  appointed  to  make  a 
special  assessment  had  not  sufficient  personal 
interest  in  the  proceedings  to  disqualify  him 
from  taking  the  oath  of  one  of  his  fellow  com- 
missioners. See  alse  MtChesney  v.  Chicago, 
I5g  111.  223. 

7.  Relationship  Does  Not  Disqualify  Notary  to 
Take  Acknowledgment. — See  the  title  Acknowl- 
edgments, vol.  1,  p.  494,  and  the  following 
cases  in  addition  to  those  there  cited:  Lynch 
v.  McArdlc,  16  L.  C.  Jur.  108;  Gu6vrement 
■u.  Cardin,  16  I..  C.  Jur.  257;  Nixon  v.  Post, 
13  Wash.  181. 

8.  Relationship  as  Affecting  Power  to  Take 
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c.  To  ISSUE  WARRANTS.  —  It  has  also  been  held  that  a  notary  acting  as 
a  justice  of  the  peace  is  not  disqualified  from  issuing  a  distress  warrant  by  the 
fact  that  the  person  in  whose  favor  the  warrant  issues  is  his  father.1 

,/.  TO  PROTEST  BILL  OR  No  te.  — The  question  whether  relationship  of 
the  notary  will  disqualify  him  from  protesting  a  bill  or  note  has  been  treated 
in  another  part  of  this  work.2 

XIII.  Liabilities  —  1.  Civil  Liability  —  a.  In  General  —  statutory  Provisions. 
—  In  many  states  the  statutes  provide  that  the  notary  and  the  sureties  on  his 
ol'tici  il  bond  shall  be  liable  in  damages  to  any  person  injured  by  reason  of  the 
notary's  official  misconduct  or  negligence.3 

Bond  strictly  Construed.  —  The  obligations  thus  assumed  by  the  sureties  on  the 
notary's  bond  must  be  strictly  construed.4 

EXTENT.  —  The  liability  of  the  sureties  on  the  notary's  bond  extends 
only  to  the  notary's  official  misconduct  or  neglect.  For  any  loss  occasioned 
by  reason  of  an  act  of  the  notary  without  the  scope  of  his  authority  as  such, 
the  sureties  are  not  responsible.6 

c.  Persons  Entitled  to  Recover.  — The  right  to  recover  on  the  official 

bond  for  official  misconduct  causing  damages  is  not  restricted  to  the  person 
employing  the  notary  in  the  performance  of  the  act  complained  of.  Any  one 
sustaining  an  injury  may  recover.0  Thus,  it  has  been  held  that  a  legatee 
may  recover  against  the  notary  executing  the  will  and  his  sureties  for  the  loss 
of  the  legacy  through  the  failure  of  the  notary  to  comply  with  the  formalities 
required  by  statute.7  But  the  right  of  action  exists  only  in  the  party  directly 
injured,  and  not  in  one  claiming  under  him.8 

Where  the  Bond  Has  Been  Made  Payable  to  the  State,  and  has  not  been  assigned  to 
the  person  injured,  such  person,  it  has  been  held,  cannot  maintain  an  action 
thereon  for  injuries  sustained  by  reason  of  the  notary's  misconduct.9 

d.  For  Making  False  Certificate  of  Acknowledgment. —The 
li  tbility  of  the  notary  for  making  a  false  certificate  of  acknowledgment  has 
been  treated  elsewhere  in  this  work.10 

e.  For  Failure  to  Register  Conveyance. — The  notary  is  liable  for 
damages  sustained  by  his  failure  to  fulfil  his  agreement  to  register  or  record 
a  conveyance.11  Where,  however,  no  loss  has  been  sustained  there  is  no 
liability.12 

Deposition.  —  See  the  title  Depositions,  vol.  9,  legitimate  duty  of  the  office,  to  those  in  which 

p.  305.    See  also  Reed  v.  Newcomb,  62  Vt.  75,  a  wrong  is  done  under  color  of  office.  Mason 

holding-  that  a  deposition  was  not  objection-  v.  Crabtree,  71  Ala,  479. 

>n  the  ground  that  it  was  taken  before  a  6.  Who  May  Recover.  —  Rochereau  v.  ]ones, 

notary  who  was  second  cousin  10  the  plaintiff.  29  La.  Ann.  82;  Stale  v.  Plass,  58  Mo.  App. 

1.  Thornton  v.  Wilson,  55  Ga.  607.  148. 

2.  See   the  title  Bills  of  Exchange  and  7.  Weintz  v.  Kramer,  44  La.  Ann.  35. 
Promissory  Notes,  vol.  4,  p.  385.  8.  Ware  v.  Brown,  2  Bond  (U.  S.)  267,  29 

3.  See  the  statutory  provisions  of  the  various  Fed.  Cas.  No,  17,170;  State  v.  Plass,  5S  Mo. 
states.    See  also  the  title  Damages,  vol.  8,  p.  App.  148. 

558,  nole  4.  9.  Van  de  Casteele  v.  Cornwall,  5  Cal.  419. 

4.  Bond  Strictly  Construed. —  Heidt  t/.  Minor,  10.  False  Certificate  of  Acknowledgment. — See 

89  Cal.  115;  Schmiit  v   Drouet,  42  La.  Ann.  the  title  Acknowledgments,  vol.   t,  p.  555. 

1064.  21  Am.  St.  Rep.  408:  Stale  v.  Ryland,  72  See  also  Heidt  v.  Minor,  89  Cal.  115,  113  Cal. 

Mo.  App  468.  385:  Joost  v.  Craig,  131  Cal.  504;  State  v. 

5.  Liability  Confined  to  Official  Acts.  —  Mason  Plass,  58  Mo.  App.  148;  State  v.  Ryland,  72 
v.  Crabtree,  71  Ala.  479;  Heidt  v.  Minor,  89  Mo.  App.  468;  State  v.  Balmer,  77  Mo.  App. 
Cal.  115;  Lescouzeve  v.  Ducatel,  18  La.  Ann.  463;  State  v.  Thompson.  81  Mo.  App.  549; 
470;  Monrose  v.  Brocard,  20  La.  Ann.  78;  Lesser  v.  Wunder,  9  N.  Y.  Wkly.  Dig.  56; 
Rochereau  v.  Jones,  29  La.  Ann.  82;  Saloy  v  Com.  v.  Barrett,  6  W.  N.  C.  (Pa  )  385. 
Hibernia  Nat.  Bank,  39  La.  Ann.  90;  Schmitt  Measure  of  Damages. —  Heidt  v.  Minor,  113 
v.  Drouet,  42  La.  Ann.  1064,  21  Am.  St.  Rep.  Cal.  385.  See  also  the  title  Acknowi.edg- 
408;  State  7>.  Bou^hton,  58  Mo.  App.  155;  ments,  vol.  I,  p  555 

Stale  v.  Plass,  58  Mo.  App.  148.  11.  Failure  to  Register  Conveyance.  —  Stott  v. 

Under  the  Alabama  Code  (now  Civ.  Code  1896,  Harrison,  73  Ind.  17. 

£  3087),  the  remedy  against  the  sureties  on  the  12.  Liability  Dependent  upon  Loss.  —  Dw  yer  v. 

official  bond  is  extended  beyond  those  cases  in  Woulfe,  40  La.  Ann.  46.    But  see  State  v. 

which  a  wrong  is  done  in  the  discharge  of  a  Plass,  58  Mo.  App.  148,  in  which  case  the 
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/.  For  Failure  to  Pay  Money  to  Proper  Person.  —  Where  the 
notary  before  whom  a  deed  of  sale  is  passed  pays  the  purchase  price  received 
by  him  to  the  vendor  and  ostensible  owner  of  the  property,  he  cannot  be  held 
individually  liable  for  his  failure  to  pay  it  to  the  real  owner,  in  the  absence  of 
instructions  to  do  so  given  to  and  accepted  by  him.1 

g.  For  Failure  to  Perform  Duties  in  Regard  to  Negotiable 
Paper  —  (i)  Demand.  —  It  is  not  the  official  duty  of  a  notary  to  demand 
pavment  of  a  note  left  with  him  for  protest.  If  he  does  so  he  acts  merely  as 
the  agent  of  the  holder.  Hence,  he  cannot  be  held  liable  on  his  official  bond 
for  a  failure  to  find  the  maker,  where  the  holder  has  failed  to  inform  him 
where  the  maker  can  be  found.2  Even  though  the  notary  was  negligent  in 
making  demand  on  the  maker  of  a  promissory  note,  the  holder  has  no  right 
of  action  if  he  suffers  no  loss  through  such  negligence;  nor  can  the  notary 
who  makes  protest  of  a  note  be  held  liable  for  failing  to  make  a  demand  upon 
the  promisor,  where  a  sufficient  demand  has  already  been  made  by  the  bank 
holding  the  note  for  collection.3 

(2)  Protest  —  (a)  In  General.  —  It  being  one  of  the  official  duties  of  a  notary 
in  every  state  to  make  protest  of  negotiable  paper,  he  is  liable  to  the  holder 
thereof  for  a  failure  to  do  so,  or  for  failing  to  make  the  protest  in  the  proper 
manner.4 

(b)  Defenses  —  Following  Instructions.  —  Where  a  notary,  in  protesting  a  bill, 
follows  the  instructions  of  his  employer,  he  does  not  incur  any  liability  by 
reason  of  an  error  whereby  the  indorsers  are  released.5 

Conforming  to  Custom.  —  It  is  a  good  defense  to  an  action  against  a  notary  for 
negligence  in  making  a  protest,  that  it  was  made  in  conformity  with  the 
practice  and  law  of  the  place  where  the  paper  was  payable.6 

Laches  of  Party  injured  —  Subrogation.  — ■  It  has  been  held  that  one  who  has  been 
damaged  by  the  failure  of  a  notary  to  protest  a  note  in  the  proper  manner 
cannot  recover  from  the  notary  where  by  his  own  laches  he  has  put  it  out  of 
his  power  to  subrogate  the  notary  to  his  legal  rights.7 

(3)  Notice  of  Protest  or  Dishonor  —  (a)  In  General.  —  Where  by  statute,  cus- 
tom, or  usage  it  is  the  official  duty  of  a  notary  to  give  notice  of  protest  or 
dishonor  of  negotiable  paper,  he  is  liable  for  a  failure  to  give  such  notice,  or 
fur  falsely  certifying  that  he  has  given  it;8  but  where  it  is  not  a  part  of  his 
official  duty  to  give  such  notice,  or  where  he  has  not  been  appointed  the 

court  said:  "  While  we  do  not  consider  the  4.  Wiseman  v.  Chiappella,  23  How.  (U.  S.) 

question  as  free  from  doubt,  we  conclude  that  368;  Neal  v.  Taylor,  9  Bush  (Ky.)  380;  Com- 

the  rule  adopted  in  the  majority  of  the  Ameri-  mercial  Bank  v.  Varnum,  49  N.  Y.  269,  revers- 

can  courts,  and  which  holds   public  officers  in°  3  Lans.  (N.  Y.)  86.    See  also  Henderson 

liable  in  their  bond  for  nominal  damages,  at  v.  Smith,  26  W.   Va.  829,  53  Am.  Rep.  139. 

least,  in  all  cases  where  they  are  guilty  of  a  And  see  the  titles  Banks  and  Banking,  vol.  3, 

violation  of  their  official  duties,  when  sued  by  p.  80S;  Bills  ok  Exchange  and  Promissory 

one  towards  whom  they  stand  in  a  contract  NOTES,  vol.  4,  p.  385. 

relation,  is  the  more  salutary  rule."  6.  Commercial  Bank  v.  Varnum,  49  N.  V. 

1.  McCoy  v.  Weber,  38  La.  Ann.  418.  269,  reversing  3  Lans.        Y.)  86,  and  holding 

2.  Failure  to  Make  Demand.  —  Bellemire  v.  U.  that  the  notary  is  not  liable  for  presenting  and 
S.  Bank.  4  Whart.  (Pa.)  105,  33  Am.  Dec.  46;  protesting  a  bill  on  the  wrong  day  where  he 
Vandewater  v.  Williamson,  13  Phila.  (Pa.)  140,  acted  in  accordance  with  instructions  ftom  the 
36  Leg.  Int.  (Pa)  17.    See  also  the  titles  Banks  holder. 

and  Banking,  vol.  3,  p.  808;  Bills  of  Ex-  6.  Wiseman  v.  Chiappella,  23  How.  (U.  S.) 

change  and  Promissory  N<>tes,  vol.  4,  p.  452.  368. 

Under  the  Mississippi  Statute  (Act  1833,  7.  Emmerling  v.  Graham,  14  La.  Ann.  390. 
Hutch.  Code  868;  Annot.  Code  1892,  §  3046)  8.  Failure  to  Give  Notice  of  Protest. —  Mo- 
notaries  are  empowered  to  act  officially  in  de-  bile  Bank  v.  Marston,  7  Ala.  108,  10  Ala.  284; 
manding  payment  of  promissory  notes  and  in  Tevis  v.  Randall,  6  Cal.  632,  65  Am.  Dec.  547; 
giving  the  notices  requisite  to  charge  the  par-  Neal  v.  Taylor,  9  Bush  (Ky.)  380;  Bowling  v. 
ties  liable,  and  are  liable  for  damages  occa-  Arthur,  34  Miss.  41;  Uiica  Bank  v.  Childs,  6 
sioned  by  a  negligent  performance  of  these  Cow.  (N.  Y.)  238;  Bellemire  v.  U.  S.  Bank,  1 
duties.  Britton  v.  Nicrolls,  104  U.  S.  757;  Miles  (Pa.)  173.  See  also  Mulholland  v. 
Bowling  v.  Arthur,  34  Miss.  41.  Samuels,  8  Bush  (Ky.)  63;  Wheeler  v.  State,  9 

3.  Warren  Bank  v.  Parker,  8  Gray  (Mass.)  Heisk.  (Tcnn.)  393;  Henderson  v.  Smith,  26 
391,  W.  Va.  829,  53  Am.  Rep.  139. 
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agent  of  the  holder  for  that  purpose,  or  where  no  custom  or  usage  exists 
making  it  his  duty,  he  cannot  be  held  liable.1 

Effect  of  Spocial  Agreement.  —  Thus  it  has  been  held  that  the  notary  is  not 
liable  to  a  second  indorser  for  failure  to  give  notice  to  the  first  indorser,  even 
though  he  had  agreed  with  the  holder  to  notify  the  several  indorsers.* 

(b)  Defenses  —  Negligence  of  Party  Injured.  —  Where,  with  ordinary  attention, 
the  holder  of  a  note  need  not  have  sustained  any  loss  by  reason  of  a  defective 
notice  of  protest,  he  cannot  recover  from  the  notary.  Thus,  where  he  was 
fully  advised  of  a  ground  of  sustaining  the  action  against  the  indorser  inde- 
pe  idently  of  the  notice,  and  wilfully  or  negligently  omitted  to  avail  himself 
of  it,  he  cannot  recover.  It  should  appear,  however,  that  this  ground  was 
not  only  well  taken,  but  was  well  known  to  the  holder.3 

Obscurity  of  statutory  Provisions.  —  Where  a  statute  prescribing  the  requirements 
of  a  n  it  irial  protest  is  so  obscure  as  to  require  a  judicial  interpretation,  the 
notary  cannot  be  held  liable  for  a  loss  resulting  from  a  failure  to  comply  with 
its  formalities  in  giving  a  notice  of  protest.4 

Release  of  Security  by  Indorser.  —  The  fact  that  an  indorser  who  would  have 
been  liable  had  the  notice  been  properly  given  has  released  security  given  to 
him  by  the  maker  will  not  affect  the  notary's  liability.5 

(c)  Measure  of  Damages.  —  The  measure  of  damages  against  a  notary  for  falsely 
certifying  that  he  has  given  notice  of  the  dishonor  of  commercial  paper,  thus 
causing  loss  to  the  holder  thereof,  is  the  actual  loss  sustained,  in  estimating 
w  hich  the  solvency  of  the  party  to  whom  the  notice  should  have  been  given 
is  an  element.6 

(4)  Failure  to  Keep  Record  of  Protest  and  Notice.  —  Where  it  is  the  duty 
of  the  notary  to  keep  a  record  of  the  protests  and  notices  made  and  given  by 
him,  both  he  and  the  sureties  on  his  official  bond  are  liable  for  a  failure  to 
keep  such  record,  whereby  the  holder  of  a  note  is  rendered  unable  to  recover 
from  an  indorser  thereof.7 

h.  For  False  Imprisonment. — Where,  without  authority,  a  notary 
commits  a  witness  for  refusing  to  answer  questions  put  to  him  in  the  course 
of  the  taking  of  a  deposition,  he  is  liable  to  such  person  in  an  action  for  false 
imprisonment.8 

For  Flagrant  Abuse  of  Process.  —  The  notary  is  also  liable  where,  having  power 
to  commit  under  such  circumstances,  he  flagrantly  abuses  it.9 

i.  Release  of  Sureties  —  cancellation  of  Bond. — -The  illegal  cancellation 
of  the  notary's  bond  will  not  release  the  sureties  from  their  liability  for  any 
official  delinquency  of  their  principal.10 

j.  Actions  —  (1)  Prior  Adjudication  Against  Notary  Not  Necessary.  —  It 
is  not  essential  to  the  enforcement  of  the  liability  of  the  sureties  on  a  notary's 
bond  that  there  shall  have  been  a  prior  adjudication  against  the  notary.11 

(2)  J ''art it  s. — The  notary  need  not  be  joined  with  the  sureties  in  the  action.12 

(3)  Evidence.  —  In  an  action  on  a  notarial  bond  declarations  of  the  notary 
made  after  the  commission  of  the  act  complained  of  are  inadmissible.13 

(4)  Limitations.  —  The  period  of  limitations  begins  to  run  against  an  action 

1.  Slate  v.  Edmunds,  66  Mo.  App.  47.  6.  Mobile  Bank  v.  Marston,  7  Ala.  108,  10 

2.  Morgan  v.  Van  Ingen,  2  Johns  (N.  Y.)     Ala.  284. 

204.  7.  Hyde  v.  Planters'  Bank,  17  La.  560,  36 

3.  Franklin  v.  Smith,  21  Wend.  (N.  Y.)  624,      Am.  Dec.  621. 

in  ivhich  case  the  court  further  stated  that  it  8.  Burtt?'.  Pyle,  89  Ind.  398.    See  generally 

seemed  that  the  hr.lder  should  have  some  inti-  the  title  False  Imprisonment,  vol.  12,  p.  751 

mation  that  the  notice  would  be  questioned,  et  seq. 

and  that  in  the  absence  of  such  intimation  he  9.  Exp.  Krieger,  7  Mo.  App.  367.  Seegener- 

might  put  himself  upon  the  simple  ground  of  ally  the  title  Fai.se  Imprisonment,  vol.  12,  p.  768. 

notice,  assuming  that  the  officer  had  done  his  10.  Rochereau  v.  Jones,  29  La.  Ann.  S2. 

duty.  11.  People  v.  Butler,  74  Mich.  643. 

4.  N'eal  v.  Taylor,  9  Bush  (Ky.)  380.  12.  People  v.  Butler,  74  Mich.  643. 

0.  Maraton  v.  Mobile  Bank,  10  Ala,  284.  13,  Wheeler  p,  Slate,  9  Heisk.  (Tenn.)  393, 
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on  a  notarial  bond  from  the  date  of  the  act  complained  of,  not  from  its 
discovery.1 

2.  Criminal  Liability.  —  Criminal  liability  is  imposed  by  statute  in  many 
states  for  official  misconduct  on  the  part  of  notaries,2  such  as  giving  false 
certificates,3  charging  exorbitant  fees,4  and  malpractice  in  office  generally.5 

XIV.  Records  —  Duty  to  Keep.  —  In  some  states  notaries  are  required  to  keep 
records  of  their  official  acts  and  to  give  a  certified  copy  of  any  entry  therein 
to  any  one  requiring  it,  upon  the  payment  of  the  legal  fees  therefor.6 

Part  of  Public  Records.  —  These  records  are  a  part  of  the  public  records  of  the 
state,  and  the  notary  as  such  has  no  property  in  them.7 

Disposal  of  Record.  —  Upon  the  vacation  of  his  office  by  death,  resignation, 
removal,  or  other  disqualification,  the  record  must  be  deposited  with  an  officer 
designated  for  that  purpose,  whose  duty  it  is  to  deliver  it  to  the  notary's 
successor  in  office  or  to  keep  it  in  a  safe  place  for  the  use  of  the  public.'* 

XV.  Notarial  Acts  as  Evidence  —  1.  In  General.  —  in  Connection  with  ah  Com- 
mercial Affairs,  full  faith  and  credit  are  generally  given  to  the  attestations  of 
notaries  public.9 

2.  Official  Certificates  —  a.  Statutory  Provisions.  —  By  statute  in  nearly 
every  state  the  certificates  of  notaries  public  under  their  hands  and  seals  are 
made  evidence  of  the  facts  therein  contained.10 

Not  Obligatory  on  Federal  Courts.  —  But  it  has  been  held  that  state  statutes  mak- 
ing notarial  acts  admissible  in  evidence  are  not  obligatory  on  the  federal  courts.11 

b.  Certificate  of  Acknowledgment.  —  The  use  and  effect  as  evidence 
of  certificates  of  acknowledgment  have  been  treated  elsewhere  in  this  work.12 

1.  Limitation  of  Action. —  Governors.  Gordon, 
15  Ala.  72;  Hartlett  v.  Bullene,  23  Kan.  606; 
Utica  Bank  v.  Childs,  6  Cow.  (N.  Y.)  238, 
holding  ihat  the  right  of  action  in  favor  of  the 
bank,  to  which  a  note  had  been  sent  for  collec- 
tion, against  a  notary  for  his  failure  to  give 
notice  of  nonpayment  to  prior"  indorsers  ac- 
crued from  the  date  of  the  failure  of  the  notary 
to  give  the  notice,  and  not  from  the  time  when 
it  had  been  compelled  to  reimburse  its  in- 
dorsers. 

2.  Criminal  Liability.  —  See  the  statutory  pro- 
visions in  the  several  states,  and  see  generally 
the  title  Public  Officers. 

3.  Tete's  Succession,  7  La.  Ann.  95. 

4.  Oliveira  v.  State,  45  Ga.  555.  And  see 
generally  the  title  Extortion,  vol.  12,  p.  576. 

5.  Lynes  v.  State,  46  Ga.  208. 
Falsely  Assuming  Office.  —  Under  a  statute 

making  it  a  misdemeanor  falsely  to  assume  or 
pretend  10  be  a  notary  public,  no  conviction 
can  be  had  where  the  person  assuming  the 
office  honestly  believes  he  has  a  right  thereto. 
The  gravamen  of  the  oflense  rests  not  in  the 
reasonableness  of  the  belief,  but  in  the  absence 
thereof.     Brown  v.  State,  43  Tex.  478. 

Necessity  of  Adjudication  in  Criminal  Court.  — 
In  Canada  it  has  been  held  that  the  board  of 
notaries  has  jurisdiction,  under  the  notarial 
code,  to  hear  a  charge  against  a  notary  deroga- 
tory to  his  professional  honor  and  which 
amounts  to  a  crime  or  felony,  although  there 
has  been  no  sentence  against  the  notary  by  a 
criminal  court.  Tremblay  v.  Bernier,  21  Can. 
Sup.  Ct.  409. 

6.  Records  of  Notary.  —  The  requirement  as 
lo  keeping  an  official  record  is  statutory  and 
varies  somewhat  in  the  different  states.  For 
more  specific  information  see  the  statutes  of 
the  different  states.  Sec  also  Opinion  of  Jus- 
tices, 150  Mass,  586, 
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Furnishing  Copies.  —  The  notary  is  entitled  to 
payment  of  the  cost  of  originals  before  fur- 
nishing copies.  Jouffray  v.  L' Archeveque,  2 
Stephens  Quebec  Dig.  546. 

7.  Public  Records.  —  Slate  v.  Theard,  45  La. 
Ann.  680;  Stale  v.  Laresche,  24  La.  Ann.  148; 
Opinion  of  Justices,  150  Mass.  586. 

8.  Preservation.  —  State  v.  Theard,  45  La. 
Ann.  680;  State  v.  Latesche,  24  La.  Ann.  148. 
See  also  the  statutory  provisions  of  the  various 
slates. 

Records  Pass  to  Successor  Rather  by  Usage  than 
by  Law.  —  Kellv  v.  Gilly,  5  La.  Ann.  534. 

Under  the  Massachusetts  Statute  the  records 
and  official  papers  of  a  notary  public  must  be 
deposited  with  the  clerk  of  the  court,  when  the 
notary  dies,  resigns,  or  is  removed  from  office. 
Opinion  of  Justices,  150  Mass.  586. 

Custodian  of  Notarial  Records.  —  Under  the 
Louisiana  statute  (Act  No.  147  of  1867,  $  2) 
provision  is  made  for  the  appointment  of  a 
custodian  of  notarial  records  whose  duty  it  is 
10  collect  and  preserve  in  his  possession  the 
records  of  notaries  who  have  ceaspd  by  death, 
removal,  or  otherwise  to  be  such.  State  v. 
Theard,  45  La.  Ann.  680. 

Presumption  as  to  Appointment  of  Custodian.  — 
Ledoux  v.  Jamieson,  18  La.  Ann.  130. 

9.  Notarial  Acts  as  Evidence. —  Ilutcheon  v. 
Mannington,  6  Ves.  Jr.  823  Kirksey  v.  Bates, 
7  Port.  (Ala.)  529;  Hill  v.  Norris,  2  Ala.  640; 
Spegail  v.  Perkins.  2  Root  (Conn.)  274;  Bryden 
v.  Taylor,  2  liar.  &  J.  (Md.)  396;  Vandewater 
v.  Williamson,  13  Phila.  (Pa.)  140,  36  Leg.  Int. 
(Pa.)  17;  Griffith  v.  Black,  10  S.  &  R.  (Pa.)  160. 

10.  Statutory  Provisions.  —  See  the  statutory 
provisions  of  the  various  states.  See  also 
Opinion  of  Justices,  150  Mass.  586. 

11.  Craig  v.  Brown*  3  Wash.  (U.  S.)  503. 

12.  Acknowledgments. — See  the  title  Acknowl- 
edgments, vol,  I,  p.  555. 
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c.  CERTIFICATE  OF  PROTEST.  —  The  admissibility  of  notarial  protests  in 
evidence,  both  at  common  Law  and  under  statutory  provisions,  and  the  facts 
which  they  are  admissible  to  prove,  have  been  fully  discussed  in  a  preceding 
title." 

d.  A.]  i  [DAVITS.  —  The  question  of  the  use  and  admissibility  in  evidence 
of  affidavits  has  been  fully  treated  elsewhere.* 

e.  Dl  POS]  i  ions.  — The  admissibility  in  evidence  of  depositions  is  treated 
in  a  preceding  title.3 

XVI.  Fees  1.  Statutory  Provisions.  —  The  statutes  of  the  various  juris- 
dicti  >ns  fix  the  amount  of  the  fees  to  which  the  notary  is  entitled  for  the  per- 
formance  of  his  official  acts;  4  and  the  amount  thus  fixed  by  statute  must  be 
strictly  adhered  to.5 

2.  For  Unnecessary  or  Unauthorized  Act.  —  A  notary  is  not  entitled  to  fees 
for  the  performance  of  an  act  which  is  unnecessary  or  unauthorized.6 

3.  For  Ineffectual  Performance  of  Act.  —  He  is,  however,  entitled  to  fees  for 
s<  r\  ices  which  prove  ineffective  by  reason  of  some  fault  of  the  person 
employing  him.7 

4.  For  Services  in  Double  Capacity.  —  When  a  solicitor  and  notary  renders 

services  in  the  latter  capacity,  he  is  entitled  to  recover  therefor  compensation 
at  the  agreed  rate,  and  is  not  remitted  to  the  usual  charges  of  a  solicitor.8 

XVII.  Removal.  —  By  statute  in  nearly  all  of  the  states  the  appointing 
power  is  authorized  to  remove  notaries  from  office  for  misconduct  or  mal- 
feasance therein.  For  more  specific  information  in  regard  to  the  causes  for 
which  notaries  may  be  removed,  and  the  manner  and  method  of  procedure, 
the  statutory  provisions  of  the  different  states  should  be  consulted.9 


1.  Protest.  —  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  385.  See 
also  Sexton  v.  Perrigo,  (Mich.  igor)  85  N.  W. 
Rep.  1096. 

2.  Affidavits.  —  See  the  title  Affidavits,  i 

ENCYC.  OF  Pl.  and  Pr.  333  et  seq. 

3.  Depositions.  —  See  the  title  Depositions, 
vol.  9,  p.  35 1  et  seq. 

4.  See  the  statutory  provisions  of  the  various 
states. 

5.  Fees  Controlled  by  Statute.  —  Walton  v. 
Their  Creditors,  3  Rob.  (La)  438;  Robouam 
v.  Robouam,  12  La.  74;  Caballero's  Succession, 
25  La.  Ann.  647;  Harris's  Succession,  29  La. 
Ann.  743;  Campbell  v.  Cook,  9  Wend.  (N.  Y.) 
492;  Price,  etc.,  Cider,  etc.,  Co.  v.  Carroll,  124 
N.  Car.  555.  See  also  Ohio  Nat.  Bank  v. 
Hopkins,  8  App.  Cas.  (D.  C.)  146. 

No  Additional  Fee  for  Performance  of  Incidental 
Duties.  —  Slate  v.  Atchafalaya  R.,  etc.,  Co.,  7 
Rob.  (La  )  198. 

Showing  Additional  Value  of  Services.  —  The 
notary  cannot  sustain  a  demand  for  fees  in 
excess  of  those  allowed  by  law  for  acts  done 
in  his  official  capacity  by  tesiimonyas  to  the 
value  of  extra  services.  Hawfurd  v.  Adler,  12 
La.  Ann.  241.  Bui  in  Denechaud  v.  Belanger, 
1  Rev.  Leg.  349,  it  was  held  that  the  notary 
could  recover  in  quantum  meruit  what  he  had 
fairly  earned  by  extra  services  requiring  ex- 
traordinary skill  and  labor,  such  extra  com- 
pensation not  being  allowed,  however,  without 
strict  inquiry. 

Detailed  Statement  of  Charges  Necessary.  — 
Robouam  v.  Robouam,  12  La.  74;  Harris  s 
Succession,  29  La  Ann.  743. 

Custom  of  Receiving  Smaller  Fee.  —  Where  a 
notary  has  been  in  the  habit  of  receiving  less 
than  the  legal  fee,  he  cannot  afterwards,  with- 
out previous  notice,  exact  the  fees  allowed  by 


law,  since  he  has  impliedly  agreed  to  receive 
less.  Andrews  v.  Quebec,  etc..  R.  Co.,  9 
Quebec  53;  Hebert  v.  Matte,  10  Quebec  Super. 
Ct.  4. 

Notarial  Services  Rendered  by  Servant.  —  The 

performance  of  notarial  services  by  a  salaried 
employee,  in  connection  with  his  employer's 
business,  does  not  render  the  employer  liable 
for  the  statutory  fees  therefor,  in  the  absence 
of  some  agreement,  understanding,  or  line  of 
conduct  between  the  parties  showing  that  the 
fees  were  not  to  be  included  in  the  employer's 
salary.  Leach  v.  Hannibal,  etc.,  R.  Co.,  86 
Mo.  27,  56  Am.  Rep.  408.  But  see  Merzbach 
v.  New  York,  163  N.  Y.  16,  reversing  19  N.  Y. 
App.  Div.  186,  where  it  was  held  that  a  sub- 
ordinate in  the  office  of  the  district  attorney  of 
a  city  was  entitled  to  fees  for  notarial  service, 
over  and  above  his  regular  compensation, 
where  the  services  were  no  part  of  his  official 
duty,  and  he  did  not  waive  his  tight  to  the 
fees.  See  also  Wood  v.  Kansas  City,  162  Mo. 
303- 

Contract  for  Division  of  Fees  Void  as  Against 
Public  Policy.  —  Ohio  Nat.  Bank  v.  Hopkins,  8 

App.  Cas.  (D.  C.)  146. 

6.  Unnecessary  Act. —  Leftley  v.  Mills,  4  T. 
R.  170;  Hart  v.  Pacaud,  19  L.  C.  Jur.  135: 
Parrill  v.  Wood,  2  West  L.  Month.  555,  2  Ohio 
Dec.  (Reprint)  381;  Hughes  v.  McDill.  I  Tex. 
App.  Civ.  Cas..  §  1267.  See  also  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  397. 

7.  Bedard  v.  Blouin,  4  Rev.  Leg.  479,  hold- 
ing that  a  notary  is  entitled  to  the  costs  of  a 
protest  he  has  made,  although,  because  his 
client  has  nol  given  him  the  proper  address, 
he  fails  to  serve  it. 

8.  Ostrom  v.  Benjamin,  20  Ont.  App.  336. 

9.  Statutory  Provisions.  —  The  provision  of 
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Sufficiency  of  Evidence.  —  In  a  proceeding  to  remove  a  notary  for  misconduct 
or  malfeasance  in  office  the  evidence  of  the  misconduct  or  malfeasance  com- 
plained of  must  be  clear  and  satisfactory.1 

Effect  of  Failure  to  File  Bond.  —  The  failure  to  file  a  bond  as  required  will  not 
ipso  facto  vacate  the  office.  It  may,  however,  be  a  just  cause  for  suspending 
the  notary  from  office.2' 

XVIII.  Clerks  or  Deputies.  —  Unless  authorized  by  statute  or  usage,  a 
notary  cannot  act  officially  through  a  clerk  or  deputy.3 

XIX.  De  Facto  Notaries  —  1.  Who  Are.  —  One  duly  appointed  and  com- 
missioned a  notary  public  may  nevertheless  be  prevented  from  being  a  notary 
de  jure  by  reason  of  some  pre-existing  disqualification,  such  as  alienage  4  or 
sex,5  or  because  of  a  failure  to  perform  some  of  the  required  conditions  subse- 
quent, such  as  filing  the  bond  required  by  law.6  In  such  cases  he  is,  however, 
at  least  a  notary  de  facto. 

Holding  Over.  —  A  notary  holding  over  after  the  expiration  of  his  term  may 
also  be  a  notary  dc  facto.1 

Performance  of  Single  Act.  —  The  performance  of  a  single  official  act  is  not 
sufficient,  however,  to  constitute  one  a  notary  dc  facto.** 

Assumption  of  Office  Insufficient.  —  Nor  will  the  mere  assumption  of  the  office  by 
the  performance  of  one  act  or  several  acts,  without  any  recognition  on  the  part 
of  the  appointing  power  or  the  public,  be  sufficient.  There  must  be  an  exer- 
cise of  the  office  and  acquiescence  of  the  public  authorities  long  enough  to 
raise  a  strong  presumption  that  the  person  representing  himself  to  be  such  an 
officer  was  duly  appointed.9 

2.  Validity  of  Acts.  —  The  acts  of  de  facto  notaries  are  valid  as  far  as  the 
public  and  third  persons  are  concerned,  and  cannot  be  collaterally  attacked.10 

XX.  Other  Officers  as  Notaries.  —  By  statute  certain  officers  are,  by 


the  California  Constitution  (now  arl.  20,  §  16) 
authorizing  the  appointing  power  to  remove 
any  officer  whose  term  is  not  provided  for  by 
the  constitution  or  declared  by  law,  prohibits 
the  governor  from  removing  before  their  terms 
expire  notaries  public  appointed  under  a  stat- 
ute authorizing  them  to  hold  orifice  for  two 
years.    People  v.  Jewett,  6  Cal.  291. 

The  Louisiana  statute,  Rev.  Stat.,  §  2505, 
providing  for  the  suspension  of  a  notary  for 
just  cause,  applies  to  all  notaries  throughout 
the  siate,  and  is  not  done  away  with  by  section 
2520,  which  provides  for  the  imposition  of  a 
fine  for  the  violation  of  certain  statutory  pro- 
visions in  regard  to  notaries.  State  v.  La- 
resche,  28  La.  Ann.  26. 

1.  In  re  Hayman,  to  Ohio  Cir.  Dec.  815. 

2.  Failure  to  File  Bond.  —  Monroes.  Liebman, 
47  La.  Ann.  155.  See  also  the  title  De  Facto 
Officers,  vol.  8,  p.  787. 

3.  Power  of  Notary's  Clerk.  —  This  question 
seems  to  have  arisen  only  in  reference  to  the 
presentment,  demand,  protest,  and  notice  of 
dishonor  or  nonpayment  of  bills  of  exchange 
and  promissory  notes.  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
357,  358.  I 

Authority  of  Notary's  Deputy  under  Louisiana 
Statute.  —  Dwight  v.  Richardson,  12  Smed.  & 
M.  (Miss.)  325;  Chew  v.  Read,  11  Smed.  &  M. 
(Miss.)  182. 

4.  Alienage.  —  See  Ihe  title  De  Facto  Offi- 
cers, vol.  8,  p.  789,  note  3.  See  also  supra, 
this  title,  Appointment  —  Requirements  as  to 
Eligibility  —  Aliens. 

5.  Women.  —  Findlay  v.  Thorn,  (N.  Y.  City 
Ct.  Spec.  T.)  1  How.  Pr.  N.  S.  (N.  Y.)  76; 
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Stokes  v.  Acklen,  (Tenn.  Ch.  1898)46  S.  W. 
Rep.  316,  Chattanooga  Third  Nat.  Bank  v. 
Smith,  (Tenn.  Ch.  1898)  47  S.  VV.  Rep.  1102. 
See  also  supra,  this  title,  Appointment — Re- 
quirements as  to  Eligibility —  Women, 

6.  Failure  to  File  Bond.  —  Keeney  v.  Leas,  14 
Iowa  464.  See  also  the  title  De  Facto  Offi- 
cers', vol.  8,  p.  787;  and  see  supra,  this  title. 
Bond. 

7.  Holding  Over.  —  Cary  v.  State,  76  Ala.  78; 
Smith  v.  Meador,  74  Ga.  416,  58  Am.  Rep.  438. 
See  also  the  title  De  Facto  Officers,  vol.  8, 
p.  796. 

8.  Single  Act  Insufficient.  —  Biencourt  v. 
Parker,  27  Tex.  558.  See  also  Cary  v.  State. 
76  Ala.  78;  Bernier  v.  Becker,  37  Ohio  St.  72. 
And  see  the  title  De  Facto  Officers,  vol.  8,  p. 
784. 

9.  Assumption  of  Office.  —  Cary  v.  State,  76 
Ala.  78;  Hughes  v.  Long,  119  N.  Car.  52. 

As  to  who  are  de  facto  public  officers  gen- 
erally, see  the  title  De  Facto  Officers,  vol.  8, 
p.  78 1  et  seq. 

10.  Acts  of  De  Facto  Notary  Valid.  —  Cary  v. 
State,  76  Ala.  78;  Smith  v.  Meador,  74  Ga.  416, 
58  Am.  Rep.  438;  Davidson  v.  State,  135  Ind. 
254;  Spegal  v.  Krag-Reynolds  Co.,  21  Ind. 
App.  205;  Keeney  v.  Leas,  14  Iowa  464;  Wil- 
son v.  Kimmel,  109  Mo.  260;  Hamilton  v. 
Pitcher,  53  Mo.  334;  Von  Dorn  v.  Mengedohi, 
41  Neb.  525;  Findlay  v.  Thorn.  (PI.  Y.  City  Ct. 
Spec.  T.)  1  How.  Pr.  N.  S.  (N.  Y  )  76;  Stokes 
v.  Acklen,  (Tenn.  Ch.  1S98)  46  S.  W.  Rep.  316; 
Chattanooga  Third  Nat.  Bank  t>.  Smith,  (Tenn. 
Ch.  1898)  47  S.  W.  Rep.  1 102;  Bullene  v. 
Garrison,  I  Wash.  Ter.  587.  See  generally  the 
title  De  Facto  Officers,  vol.  8,  p.  815  «7  seq. 
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virtue  of  their  office,  authorized  to  exercise  the  powers  of  notaries  public.1 
The  authority  of  officers  who  are  ex  officio  notaries  public  is  quite  as  ample  as 
that  of  regularly  appointed  notaries.* 


NOTE.  (See  also  the  titles  Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  p.  65;  Sales;  and  see  Memorandum,  vol.  20,  p.  575.)  —  A  note  is  a 
brief  statement  in  writing;  a  memorandum.3 


1.  Clerks  of  Superior  Court. —  Code  N.  Car. 

(1883),  S 

County  Clerks.  —  Stat.  Vt.  (1894),  §  2963. 

Consuls.  —  By  statute,  bolh  in  England  and  in 
the  United  States,  consuls  are  invested  with 
notarial  functions.  See  the  title  Consuls,  vol. 
7,  pp.  10,  11. 

In  Bruce  v.  Gibson,  8  Ohio  Dec.  (Reprint) 
31,  5  Cine.  L.  Bui.  101,  it  was  held  that  though 
a  consul  had  authority  to  administer  an  affi- 
davit as  a  notary  public,  it  would  not  be  con- 
sidered as  signed  officially  in  his  capacity  as 
notary  public  unless  he  affixed  to  his  name  the 
words  "  notary  public  "  or  wrote  after  the 
word  "  consul  "  the  words  "  and  ex  officio 
notary  public." 

Primary  Judge.  —  Butler  v.  Dunagan,  19  Tex. 
559- 

Justices  of  the  Peace.  —  See  generally  the  title 

Justices  of  the  Peace,  vol.  18,  p.  6. 

Office  of  Notary  Not  Abrogated.  —  A  statute 
conferring  notarial  powers  on  justices  of  the 
peace  does  not  necessarily  abrogate  the  office 
of  notary  public.  Gilleland  v.  Drake,  36  Tex. 
676.  See  also  Dennistoun  v.  Potts,  26  Miss. 
13- 

Recorder.  —  See  Wilson  v.  Simpson,  68  Tex. 
306. 

United  States  Commissioners  in  Indian  Terri- 
tory.—  Act  Cong.  March  1,  1895,  c.  145,  §  4; 
Rev.  Stat.  U.  S.,  Supp.  (1892-1897),  p.  395. 

2.  Wilson  v.  Simpson,  68  Tex.  306.  See  also 
Butler  v.  Dunagan,  19  Tex.  559. 

3.  Note.  —  And.  L.  Diet.;  Clason  v.  Bailey, 
14  Johns.  (N.  Y.)  492. 

In  Brown  v.  Indianapolis  First  Nat.  Bank, 
115  Ind.  577,  it  was  said:  "A  note  is  a  written 
promise  made  by  a  certain  person  to  pay  a 
certain  sum  of  money  to  a  certain  person  at  a 
certain  time." 

False  Pretenses.  —  See  the  title  False  Pre- 
tenses and  Cheats,  vol.  12,  p.  832,  note  2. 

Guaranty.  (See  also  the  title  Usury.)  —  A 
statute  provided  that  in  any  case  where  the 
original  holder  of  a  usurious  note,  sold  it  to  an 
innocent  purchaser,  the  maker  of  the  note  or 
his  representatives  should  have  the  right  to 
recover  back  from  such  original  holder  the 
amount  of  principal  and  interest  paid  by  him 
on  the  note.  In  construing  this  statute,  the 
court  said:  "The  question  principally  dis- 
cussed on  the  argument  of  the  appeal,  as  to  the 
construction  of  this  statute,  was  whether  or 
not  the  plaintiffs  are  makers  of  the  note,  within 
the  meaning  of  the  statute.  We  are  of  the 
opinion  that  the  words  '  maker  '  and  note,  as 
used  in  this  statute,  include  the  maker  of  a 
guaranty  of  payment  of  a  promissory  note 
indorsed  thereon,  where  he  has  been  obliged 
to  pay  a  usurious  note  by  reason  of  the  guar- 
anteed note  having  been  sold  to  ?.n  innocent 
purchaser;  hence,  if  the  allegations  of  the 
complaint  show  that  the  note  in  question  was 


sold  to  an  innocent  purchaser,  then  they  state 
a  cause  of  action."  Fredin  v.  Richards,  61 
Minn.  492. 

Larceny.  —  An  indictment  for  larceny  de- 
scribed the  property  stolen  as  several  notes  on 
persons  whose  names  were  mentioned,  and 
this  was  held  a  sufficient  description.  Du 
Bois  v.  State,  50  Ala.  140. 

Bank  Bills.  (See  generally  the  title  Bank- 
notes, vol.  3,  p.  771.) — In  State  v.  Wilson,  3 
Brev.  (S.  Car.)  196,  it  was  held  that  a  statute 
making  it  a  felony  "  to  steal  any  warrant, 
bill,  or  promissory  note  "  included  the  case  of 
stealing  a  bank  bill. 

So  in  Stale  v.  Casados,  1  Nott  &  M.  (S. 
Car.)  91,  it  was  held  that  bank  bills  were  in- 
cluded under  the  words"  bill  or  promissory 
note."  See  also  Munson  v.  State,  4  Greene 
(Iowa)  484. 

Notes  and  Bills.  —  The  charter  of  a  corpora- 
tion ptohibited  it  from  emitting  for  circulation 
any  notes  or  bills.  In  construing  this  charter 
the  court  said:  "  I  think  the  intention  to  forbid 
the  emission  of  any  paper  evidence  of  debt  for 
circulation  as  money,  by  whatever  name  the 
emission  should  be  called,  is  perfectly  clear, 
and  that  it  makes  no  difference  whether  it  is 
by  means  of  notes,  checks,  drafts,  bills  single, 
bonds,  or  tokens.  The  terms  notes  and  bills 
are  sufficiently  comprehensive  to  include  all 
those,  and  possibly  also  every  other  sort  of 
promises  to  pay."  Branch  Bank  v.  Crocheron, 
5  Ala.  254. 

Note  and  Bond  Distinguished.  (See  also  the 
title  Bonds,  vol.  4,  p.  618.)  —  Where  the  sum- 
mons of  a  justice  of  the  peace  described  the 
cause  of  action  as  a  note  of  hand,  il  was  held 
that  a  bond  or  writing  obligatory  could  not  be 
received  in  evidence.  Madding  v.  Peyton, 
Hempst.  (U.  S.)  194. 

But  in  Tate  v.  Tate,  85  Va.  212,  it  was  said: 
"  The  term  note  is  common  parlance  for 
'  bond.'  " 

Bought  and  Sold  Notes.  —  See  the  title  Bought 
and  Sold  Notes,  vol.  4,  p.  751. 

Note  and  Check.  (See  generally  the  title 
Checks,  vol.  5,  p.  1028.)  —  In  Grissom  v. 
Commercial  Nat.  Bank,  87  Tenn.  364.  it  was 
said :  "  To  hold  a  note  payable  at  a  particular 
bank  as  tantamount  to  a  check  on  the  bank  is 
to  confound  distinctions  heretofore  established' 
and  well  settled  in  the  adjudications  of  this 
state  between  notes  and  checks." 

Coupon  Note.  —  See  the  title  Coupons,  vol.  8, 
p.  2. 

Negotiable  Note.  —  See  Negotiable  Instru- 
ments, ante,  p.  525. 

Orders  —  Notes  Used  for  Circulation.  (See  also 
the  title  Orders,  post;  Taxation.)  —  In  Zion's 
Co-operative  Mercantile  Inst.  v.  Hollister,  3 
Utah  300,  affirmed  ill  U.  S.  62.  it  was  held 
that  merchandise  orders  issued  by  mercantile 
associations  calling   for   merchandise  only, 
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though  paid  out  and  used  as  a  circulating 
medium,  were  not  notes  within  the  meaning 
of  a  statute  which  provided  that  every  associa- 
tion should  pay  a  tax  of  ten  per  cent,  on  the 
amount  of  its  notes  used  for  circulation  and 
paid  out  by  it. 

Note  or  Memorandum  in  Writing.  —  See  the 
title  Statute  of  Frauds. 

Notes  or  References.  —  A  JVew  York  statute 
provided  that  the  copyright  of  any  notes  or 
references  made  by  the  state  reporter  of  any 
of  ihe  reports  or  decisions  of  the  Court  of  Ap- 
peals should  be  vested  in  the  secretary  of  the 
stale  for  the  benefit  of  the  people.  It  was 
held  that  ihe  word  notes  in  the  act  comprised 
the  summary  of  the  points  decided  by  the 
couit  which  immediately  follows  the  title  ot 
the  suit  in  each  case  reported,  the  footnotes  in 
the  volumes  of  reports,  and  the  statement  of 
the  arguments  of  counsel;  also  that  the  ab- 
stracts of  the  pleadings  and  the  statements  of 
facts  forming  the  basis  of  the  decisions  re- 
ported were  neither  notes  nor  references,  and 
that  the  notes  and  references  intended  by  ihe 
act  did  not  embrace  such  original  notes  and 
references  as  the  reporter  might  see  fi:,  of  his 
own  accord,  to  superadd  to  whit  would  other- 
wise be  in  themselves  complete  repoits  of  the 
cases  reported  by  him.  Little  v.  Gould,  2 
Blatchf.  (U.  S.)  165,  362.  See  also  the  title 
Copyright,  vol.  7,  p.  540. 

Treasury  Notes.  —  See  Treasury  Notes. 


"Note  Its  Contents  "  or  "  Noted  Its  Contents." 

—  Wildes  v.  Fessenden,  4  Met.  (Mass.)  18. 

Promissory  Note.  —  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  77. 

Indictment. —  In  Tate  v.  State,  5  Blackf. 
(Ind.)  174,  it  was  held  that  an  indictment 
charging  the  defendant  wilh  winning  the  sum 
of  five  dollars  by  wager  was  not  sustained  by 
proof  that  he  won  a  promissory  note  for  five 
dollars  from  the  person  with  whom  he  had  bet. 

Mistake  —  Instrument  in  Writing.  —  A  suuite 
provided  that  when  the  plaintiff  desited  lo  cor- 
rect mistakes  in  title  papers  or  oiher  instru- 
ments of  writing,  a  separate  action  might  be 
brought  therefor,  or  mistakes  in  such  title 
papers  or  other  instruments  of  wriiing  might 
be  corrected  in  any  other  action,  when  such 
correction  would  be  essential  to  a  comp'.ete 
remedy.  In  Rigsbee  v.  Trees,  21  Ind,  228.  it 
was  held  that  "  promissory  notes  are  very 
clearly  embraced  within  the  phrase  '  instru' 
ments  of  wriiing.'  as  used  in  ihis  provision, 
and  under  it  may  be  corrected."  And  lhat  a 
promissory  note  is  an  instrument  of  writing, 
see  Lytle  v.  Lytle,  37  Ind.  283.  See  also  In- 
strument, vol.  16,  p.  824. 

Interest —  Under  the  Connecticut  statute  pro- 
viding that  for  purposes  of  taxation,  bonds, 
notes,  etc.,  shall  be  deemed  personal  property 
(now  Gen.  Slat.  1888,  §  3828),  a  promissory 
note  is  included  though  ii  bears  no  interest. 
Hamersley  v.  Franey,  39  Conn.  176. 
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By  Hiram  Thomas. 

I.  Scope  of  Title,  581. 

II.  Classification  and  Definitions,  581. 

1.  Division  of  Subject,  581. 

2.  Definitions,  581. 

a.  General  Definition,  581. 

b.  Actual  Notice,  581. 

c.  Constructive  Notice,  582. 

III.  Nature  and  Sufficiency  of  Notice,  582. 

1.  In  General,  582. 

2.  Notice  by  Direct  Communication,  582. 

a.  In  General,  582. 

Notice  Required  by  Statute,  583. 

3.  Notice  Implied  from  Circumstances,  584. 

a.  General  Rule,  584. 

b.  Qualifications  of  Rule,  585. 

c.  Sufficiency  of  Circumstances,  585. 

(1)  In  General,  585. 

(2)  Suspicion  of  Fact,  586. 

(3)  Notoriety  of  Fact,  586. 

(4)  Rumors  and  Statements  by  Strangers,  586. 

(5)  Statements  Published  in  Newspapers,  586. 

(6)  Notice  to  Person  Acting  in  Special  Capacity,  587. 

(7)  Notice  in  Particular  Transaction,  5S7. 

(8)  Notice  to  Persons  Having  Interests  in  Common,  587. 

(9)  Information  of  Specific  Right,  587. 

(10)  Signing  Instrument  as  Attesting  Witness,  588. 

(11)  Where  Inquiry  Would  Be  Unavailing,  588. 

(12)  Where  Inquiry  Has  Proved  Futile,  588. 

4.  ATottce  Afforded  by  Public  Laws,  588. 

5.  When  Notice  Is  Question  of  Fact  and  When  Question  of  Law,  589. 

a.  How  Notice  Established,  589. 

(1)  General  Rule,  589. 

(2)  Competency  and  Sufficiency  of  Evidence,  589. 

(3)  Burden  of  Proof,  589. 

b.  How  Inference  of  Notice  Repelled,  589. 

c.  When  Inference  of  Notice  Becomes  Conclusive,  590. 

CROSS-REFERENCES. 

For  matters  of  Procedure  relative  to  this  title,  see  in  the  Encyclopaedia  of  Plead- 
ing and  Practice  the  title  NOTICE,  vol.  14,  p.  1066,  and  cross-references. 

For  Notice  in  connection  with  Bona  Fide  Purchasers,  see  in  this  work  the  title  P  UR- 
CHASERS  FOR  VALUE  AND  WITHOUT  NOTICE. 

For  Notice  in  connection  with  A^encv,  see  the  title  AGENCY,  vol.  1,  p.  930,  and  cross- 
references;  and  the  title  PUB  LLC  OFFLCERS. 

For  the  doctrine  of  Notice  in  connection  with  Negotiable  Instruments,  see  the  title 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  vol.  4,  P-  65. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject, 
see  the  titles  ABANDONMENT  AND  TOTAL  LOSS,  vol.  1,  p.  4; 
ATTORNEY  AND  CLIENT,  vol.  3,  p.  278;  CORPORATIONS  {PRI- 
VATE), vol.  7,  p.  620;  GUARDIAN  AND  WARD,  vol.  15.  p.  16; 
PAR  TNERSHIP;  PUBLICA  TION;  and  specific  titles  throughout  this  work. 
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Classification  and  Definitions. 


1.  Scope  of  Title.  —  This  title  is  designed  to  present  in  concise  form  a 
general  view  of  the  doctrine  of  notice,  with  a  statement  of  the  leading  princi- 
ples. No  attempt  is  made  herein  to  treat  in  detail  the  relation  of  the  doctrine 
to  the  numerous  specific  states  of  fact  to  which  it  is  applied.  The  subject  is 
involved  in  many  branches  of  our  jurisprudence,  in  both  substantive  law  and 
procedure,  and,  in  connection  with  the  various  topics  to  which  it  relates, 
will  be  found  fully  treated  elsewhere  in  this  work.1 

II.  Classification  and  Definitions  —  1.  Division  of  Subject  —  Actual  and 
Constructive  Notice  Confused.  —  Notice  is  of  two  kinds,  actual  and  constructive. 
There  is  much  want  of  precision  in  the  use  of  the  terms  "actual  "  and  "con- 
structive "  notice,  the  words  being  frequently  used  interchangeably  in  refer- 
ence to  the  same  rule  of  law  or  state  of  facts.  The  term  "actual  notice,"  for 
instance,  has  been  applied  to  that  notice  which  is  imputed  to  a  person  by 
reason  of  his  knowing  facts  or  circumstances  which  would  lead  him  to 
knowledge  of  a  particular  fact,  whereas  many  cases  treat  this  class  of  notice 
as  constructive  or  implied  rather  than  actual.  Cases  using  the  former 
nomenclature  have  generally  been  concerned  with  the  construction  of  record- 
ing acts,  which  provide  that  actual  notice  shall  be  equivalent  to  the  con- 
structive notice  afforded  by  the  record.'* 

Method  of  Arrangement  Adopted  Here.  —  However,  as  the  principles  of  law  gov- 
erning notice  are  fairly  well  settled  and  are  in  no  way  affected  by  the  inaccurate 
terminology  of  the  courts  and  text  writers,  as  the  construction  of  the  various 
statutes  providing  for  the  giving  of  notice  is  beyond  the  province  of  this  title, 
and  as  the  different  kinds  of  notice  have  one  and  the  same  effect,3  it  is 
deemed  best  to  treat  the  subject  in  the  two  main  divisions  into  which  it 
naturally  falls.  Actual  notice  is  taken  as  notice  afforded  by  direct  knowledge 
of  a  particular  fact  or  by  personal  communication  from  those  cognizant 
thereof,  and  constructive  or  implied  notice  as  arising  from  a  knowledge  of 
facts  and  circumstances  which  are  sufficient  to  put  a  person  upon  inquiry 
and  to  lead  to  knowledge  of  the  fact  in  question. 

2.  Definitions  —  a.  GENERAL  DEFINITION.  —  Notice  has  been  defined  as 
information  concerning  a  fact  actually  communicated  to  a  party  by  an  author- 
ized person,  or  actually  derived  by  him  from  a  proper  source,  or  else  pre- 
sumed by  law  to  have  been  acquired  by  him,  which  information  is  regarded 
as  equivalent  in  its  legal  effects  to  a  full  knowledge  of  the  fact,  and  to  which 
the  law  attributes  the  same  consequences  as  would  be  imputed  to  knowledge.4 

b.  ACTUAL  NOTICE.  —  Actual  notice  has  been  defined  as  actual  knowledge 
by  the  party  of  the  very  matter  or  thing  of  which  he  is  said  to  have  notice.5 

1.  See  the  table  of  cross-references,  supra.  bring  less  than  a  certain  sum,  the  covenantor 

2.  Confusion  in  Use  of  Terms.  — See  Knapp  v.  would  pay  the  deficiency,  the  teim  "  reason- 
Bailey,  79  Me.  195,  1  Am.  St.  Rep.  295;  Drey  able  notice  "  was  construed  to  mean  only  the 
v.  Doyle,  99  Mo.  459.    See  also  Actual—  Ac r-  general  notice  required  in  such  sales  by  the 
ually,  vol.  i,  p.  604,  and  the  title  Recording  Probate  Act.     Halleck  v.  Moss,  22  Cal.  266. 
Acts.  "Notice"  and  "Knowledge''  Are  Not  Synony- 

3.  Actual  and  Constructive  Notice  Have  Same  mous  Terms,  for"  notice  "  is  much  broader  than 
Effect.  —  See  infra,  this  title,  Nature  and  Sujft-  "knowledge."  See  KNOWLEDGE,  vol.  18,  p. 
cicncy  of  Notice —  In  General.  63,  note  3.    See  also  Rosser  v.  Cheney,  61  Ga. 

4.  Notice  Defined.  —  2  Pomeroy's  Eq.  Jur.  (2d  468;  Knapp  v.  Bailey,  79  Me.  195,  1  Am.  St. 
ed.),  §  594,  quoted  with  approval  in  Cleveland  Rep.  295;  Moore  v.  Kenockee  Tp.,  75  Mich. 
Woolen  Mills  v.  Sibert,  81  Ala.  146.  332. 

Notice  has  also  been  defined  as  "  informa-  "Notice"  Does  Not  Import  Highest  Degree  of 

tion    by    whatever    means    communicated;  Certainty.  — "  The  word  '  notice  '  is  not  to  be 

knowledge  given  or  received ;"  also,  "  a  paper  considered  as  in  any  degree  technical;   it  is 

that  communicates  information."    U.  S.  r.  equivalent  to  the  words  '  information,'  '  intel- 

Foots,  13  Blatchf.  (U.  S.)  418,  quoting  Web-  ligence,'  or  '  knowledge' —  words  of  common 

ster's  and  Worcester's  Dictionaries.  use  and  plain  meaning,  neither  of  which  as 

"  Reasonable  "  Notice  Held  to  Be  the  Notice  Re-  applied  to  ordinary  transactions  between  men 

quired  by  Statute. —  Under   a  covenant    with  is  understood  to  import  the  highest  degree  of 

executors  that  if,  in  the  administration  of  the  certainty."    Wile  v.  Southburv,  43  Conn.  53. 

estate,  certain  property  should    be   sold    at  5.  Actual  Notice  Defined.  —  French  v.  Loyal 

auction  "  upon  reasonable  notice  "  and  should  Co.,   5  Leigh  (Va.)  655.    See  also  Gress  v. 

581  Volume  XXI. 


Nature  and  Sufficiency  of  Notice. 


NOTICE. 


Notice  by  Direct  Communication. 


c.  Constructive  NOTICE.  —  Constructive  notice  has  been  defined  to  be 
no  more  than  evidence  of  notice,  the  presumption  of  which  is  so  violent  that 
the  court  will  not  allow  it  to  be  controverted. 1  The  term,  however,  is  some- 
times used  in  a  broader  sense,  including  such  notice  as  is  susceptible  of  being 
explained  or  rebutted.3 

III.  Nature  and  Sufficiency  of  Notice  —  1.  In  General  —  Effect  of  Different 
Kinds  of  Notioe.  —  A  person  chargeable  with  constructive  notice  is  as  much 
I)  mil  1  thereby  as  if  the  notice  were  actual.  Both  classes  of  notice  have  one 
and  the  same  effect.3  Likewise  notice  given  agreeably  to  a  rule  of  court  or 
an  Act  of  Assembly  has  the  same  effect  as  actual  notice.4 

2.  Notice  by  Direct  Communication  —  a.  In  General.  —  While  actual  and 
definite  knowledge  is  of  course  operative  as  notice,  it  is  not  essential  thereto; 
direct  and  positive  information,  either  written  or  oral,  from  persons  who  are 


Evans,  i  Dik.  371;  1  Story's  Eq.  Jur.  (13th 
ed.),  §  399;  and  Constructive  Notice,  vol.  7, 
P  4. 

Xinwledge  and  Actual  Notice  Held  Synonymous. 

—  Diiskill  v.  Parrish,  3  McLean  (U.  S.)  631,  7 
Fed  Cis  No.  4,089;  Van  Metre  v.  Mitchell, 
2  Wall.  Jr.  (C.  C.)  311  [citing  Jones  v.  Van 
Zandi,  5  How.  (U.  S.)  225];  Keilh  v.  Wheeler, 
159  Mass.  161;  French  v.  Loyal  Co.,  5  Leigh 
(Va.)  627. 

Knowledge  and  Actual  Notic9  Held  Not  Synony- 
mous. —  It  has  been  said  in  a  number  of  cases 
thit  notice  is  regarded  in  law  as  actual  whan 
the  pany  sought  to  be  affected  by  it  either 
knows  of  the  particular  fact  or  is  conscious  of 
having  the  means  of  knowing  of  it,  although 
he  may  not  employ  the  means  in  his  posses- 
sion for  the  purpose  of  gaining  further  in- 
formation. Clarke  v.  Ingram,  107  Ga.  565; 
Jordan  v.  Pollock,  14.  Ga.  145;  Allen  v.  Mc- 
Calla,  25  Iowa  484;  Knapp  v.  Bailey,  79  Me. 
195,  1  Am.  St.  Rep.  295;  Baltimore  v.  Whit- 
tington,  78  Md.  231;  Rhodes  v.  Outcalt,  48 
Mo.  370;  Mason  v.  Black,  87  Mo.  329;  Drey  v. 
D-jyle.  99  Mo.  459;  Sickles  v.  White,  66  Tex. 
178;  Brinkman  v.  Jones,  44  Wis.  519.  See 
also  the  title  Actual  —  Actually,  vol.  1,  p. 
604. 

For  treatment  of  notice  arising  from  aught 
else  than  definite  knowledge  or  direct  and 
positive  information,  see  infra,  this  section, 
Constructive  Notice,  and  infra,  this  title,  Nature 
and  Sufficiency  of  Notice  —  Notice  Implied  from 
Circumstances. 

"  Expre33  "  and  "  Implied  "  Actual  Notice.  — 
Under  this  classification  express  notice  is  con- 
sidered to  embrace  not  only  what  may  fairly 
be  called  knowledge,  from  the  fact  that  it  is 
derived  from  the  highest  evidence  to  be  com- 
municated by  the  human  senses,  but  also  that 
which  is  communicated  by  direct  and  positive 
information,  either  written  or  oral,  from  per- 
sons who  are  personally  cognizant  of  the  fact 
communicated;  while  implied  notice  arises 
where  the  party  to  be  charged  has  knowledge 
of  such  facts  and  circumstances  as  would  lead 
him  by  the  exercise  of  due  diligence  to  a 
knowledge  of  the  principal  fact.  Clarke  v. 
Ingram,  107  Ga.  565;  Knapp  v.  Bailey,  79  Me. 
195,  1  Am.  St.  Rep.  295;  Baltimore  v.  Whit- 
tington,  78  Md.  231.  See  also  Williamson  v. 
Brown,  15  N.  Y.  554. 

Notice  of  the  latter  class  is  the  same  as  con- 
structive nolice,  or  notice  implied  from  circum- 
stances.   Knapp  v.  Bailey,  79  Me.  195,  1  Am. 
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St.  Rep.  295.  See  also  infra,  ihis  section, 
Constructive  Notice,  and  infra,  this  title,  Nature 
and  Sufficiency  of  Notice  —  Notice  Implied  from 
Circumstances. 

For  a  Full  Discussion  of  Actual  Notice  Within 
the  Meaning  of  the  Recording  Acts,  see  the  title 
Recording  Acts. 

1.  Constructive  Notice  Defined.  —  Hewitt  v. 
Loosemore,  9  Hare  450;  White  v.  Fisher,  77 
Ind.  65,  40  Am.  Rep.  287;  Baltimore  v.  Whit- 
tington,  78  Md.  231;  Speck  v.  Riggin,  40  Mo. 
405;  Mason  v.  Black,  87  Mo.  329;  Francis  v. 
Kansas  City,  etc.,  R.  Co.,  110  Mo.  387;  Van 
Doren  v.  Robinson,  16  N.  J.  Eq.  261.  See  also 
Jones  v.  Smith,  i  Hare  43;  Weidler  v.  Farm- 
ers' Bank,  11  S.  &  R.  (Pa.)  134;  and  Construc- 
tive Notice,  vol.  7,  p.  4,  where  further 
authorities  are  collected. 

Notice  of  this  class  arises  from  the  party's 
knowing  something  which  ought  to  have  put 
him  upon  furiher  inquiry,  or  from  his  wilfully 
abstaining  from  inquiry  to  avoid  notice. 
Espin  v.  Pemberton,  3  De  G.  &  J.  547;  Gress 
v.  Evans,  1  Dak.  371. 

Records  of  Town  as  Notice  to  Holders  of  Certifi- 
cates. —  Talcott  v.  Noel,  107  Iowa  470.  See 
also  the  titles  Municipal  Securities,  ante,  p. 
65;  Special  or  Local  Assessments. 

Records  of  Corporation  as  Notice.  —  Stockhold- 
ers of  a  corporation  are  chargeable  with  notice 
of  facts  and  circumstances  shown  by  the  rec- 
ords of  the  corporation.  Kitchen  v.  St.  Louis, 
etc.,  R.  Co,,  69  Mo.  265.  See  generally  the 
titles  Stock;  Stockholders. 

2.  Broader  Meaning  of  Term. — Simmons  Creek 
Coal  Co.  v.  Doran.  142  U.S.  439,  quoted  under 
Constructive  Notice,  vol.  7,  p.  4,  note  3. 

"  There  are  cases  in  which  the  constructive 
notice  arises  from  facts  which  in  themselves 
are  not  necessarily  conclusive,  but  may  be  so 
or  not,  according  to  peculiar  circumstances." 
Griffith  v.  Griffith,  Hoffm.  (N.  Y.)  156,  citing 
Birch  v.  Ellames,  2  Anstr.  427,  and  Plumb  v. 
Fluilt,  2  Anstr.  438. 

3.  Actual  and  Constructive  Notice  Have  Same 
Effect.  —  Sheldon  v.  Cox,  Ambl.  625;  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417;  Jor- 
dan v.  Pollock,  14  Ga.  145;  Epley  v.  Witherow, 
7  Watts(Pa.)  167;  French^.  Loyal  Co.,  5  Leigh 
(Va.)  627.  See  also  Prosser  v.  Rice,  28  Beav. 
74- 

4.  Notice  by  Rule  of  Court  or  Act  of  Legislature. 

—  App  v.  Dreisbach.  2  Ravvle  (Pa.)  287.  See 
also  infra,  this  section.  Notice  Required  by 
Statute. 
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personally  cognizant  of  the  fact  communicated  is  valid  and  sufficient  notice.1 
It  has  been  held,  however,  that  if  notice  of  this  character  be  relied  upon,  it 
must  be  a  notice  of  some  prior  existing  claim,  conveyance,  or  title,  and  not 
merely  of  the  fact  that  such  claim,  conveyance,  or  title  has  been  contem- 
plated and  not  effected.3 

b.  Notice  Required  by  Statute.  —  Where  a  statute  requires  the  giv- 
ing of  notice  and  there  is  nothing  in  the  context  of  the  law  or  in  the  circum- 
stances of  the  case  to  show  that  any  other  notice  was  intended,  personal 
notice  must  always  be  given.3  But  where  the  statute  prescribes  the  manner 
in  which  the  notice  shall  be  given,  or  states  the  character  of  the  notice  con- 
templated, a  strict  compliance  with  the  terms  of  the  act  is  necessary.4 

Oral  or  Written  Notice.  —  It  has  been  held,  however  that  unless  otherwise 
provided  by  statute,  notice  in  a  judicial  proceeding  may  be  either  a  written 
notice  or  one  given  in  open  court  and  entered  on  the  minutes,5  and  that  a 
verbal  notice  may  be  as  effective  as  a  written  notice,  provided  that  it  conveys 
the  necessary  information  between  the  proper  parties,  at  or  within  the  pre- 
scribed time.6 

Duty  of  Court  to  Prescribe  Notice.  —  But  if  the  character  of  notice  to  be  given  in 
a  judicial  proceeding  is  not  prescribed  by  statute,  it  is  the  duty  of  the  court  in 
which  the  proceeding  is  begun  to  direct  the  kind  of  notice  that  shall  be  given.7 


1.  Direct  Information  Sufficient.  —  Weymouth 
v.  Boyer,  I  Ves.  Jr.  416;  Clarke  v.  Ingram, 
107  Ga.  565;  Knapp  v.  Bailey,  79  Me.  195,  I 
Am.  St.  Rep.  295;  Curtis  v.  Mundy,  3  Met. 
(Mass.)  405;  Baltimore  v.  Whiitington,  78  Md. 
231.  See  also  Williamson  v.  Brown,  15  N.  Y. 
354.  But  see  Avery  v.  Halsey,  14  Pick. 
(Mass.)  174. 

Notice  Pursuant  to  Terms  of  Contract.  —  Under 
a  contract  to  furnish  and  put  in  complete 
operation  a  roller  mill,  it  was  held  that  a  no- 
tice by  the  purchaser  to  the  seller  that  if  the 
latter  did  noi  repair  the  mill  so  that  it  would 
do  good  work  the  former  would  make  the 
necessary  repairs  and  charge  the  latter  with 
the  expense  thereof  was  sufficient  to  cover  all 
the  necessary  alterations  to  accomplish  that 
purpose.  Still  well .  etc.,  Mfg.  Co.  ?/.  Phelps, 
130  U.  S.  520.  See  generally  the  title  Land- 
lord and  Tenant,  vol.  18,  p.  232. 

By  Mail.  —  Where  the  giving  of  notice  is  a 
condition  precedent  to  liability  under  a  con- 
tract, the  notice  contemplated  is  actual,  and 
this  requirement  is  not  met  by  merely  mailing 
a  statement  of  the  fact  to  be  communicated, 
where  receipt  of  the  letter  is  denied  bv  the 
party  to  be  charged.  In  such  a  case  it  must 
be  shown  that  the  notice  was  received.  Rog- 
ers v.  Burr.  105  Ga.  432,  70  Am.  St.  Rep.  50. 

Where  a  clause  in  a  contract  for  services 
provided  that  the  corporation  employing  the 
plaintiff  might  terminate  the  contract  by  giv- 
ing notice,  it  was  held  that  the  notice  contem- 
plated by  the  coniract  was  notice  from  the 
corporation  organized  and  doing  business 
within  the  state,  and  not  notice  of  instructions 
from  the  committee  of  its  London  agency. 
Bates  v.  Sierra  Nevada  Lake  Water,  etc.,  Co., 
18  Cal.  171. 

2.  Rule  Qualified.  —  Ponder  v.  Scott,  44  Ala. 
241;  Rogers  v.  Jones,  8  N.  H.  264. 

Thus,  notice  that  a  person  intended  to  exe- 
cute a  deed  cannot  operate  as  notice  of  the 
contents  of  the  deed  as  executed.  Ponder  v. 
Scott.  44  Ala.  241. 

3.  Notice  Required  by  Statute  Must  Be  Per- 


sonal. —  Beakes  v.  Da  Cunha,  126  N.  Y.  297; 
Speir  v.  Brooklyn,  (Brooklyn  City  Ct.  Gen. 
T.)  19  N.  Y.  Supp.  665;  McDermott  v.  Board 
of  Police,  25  Barb.  (N.  Y.)  635;  People  v.  Lock- 
port,  etc.,  R.  Co.,  13  Hun  (N.  Y.)  2ir.  See 
also  Pearson  v.  Lovejoy,  53  Barb.  (N.  Y.)  407; 
Columbia  Borough,  163  Pa.  St.  259. 

A  notice  which  is  given  in  the  name  of  no- 
body is  inoperative.  Rogers  v.  Hoskins,  14 
Ga.  166. 

Constructive  Notice  by  Publication  of  City 
Ordinance. —  While  notice  of  an  ordinance  or 
resolution  providing  for  the  improvement  of  a 
sidewalk  must  be  given  to  the  property  own- 
ers, yet  constructive  notice  furnished  by  the 
passage  and  publication  of  the  ordinance  was 
sufficient.  Chesapeake,  etc.,  R.  Co.  v.  Mul- 
lins,  94  Ky.  355,  quoted  under  Constructive 
Notice,  vol.  7,  p.  4. 

4.  Where  Statute  Is  Explicit.  —  Reg.  v.  Meath, 
2  Ir.  R.  2t. 

Notice  to  Be  Posted  in  "  Conspicuous  Public 
Places."  —  Where  a  statute  required  that  the 
noiice  be  posted  in"  two  conspicuous  public 
places,"  proof  that  it  was  posted  in  two  public 
places  was  held  noi  to  show  a  sufficient  com  ■ 
pliance  with  the  law.  Lewey's  Island  R.  Co. 
v.  Bolton,  48  Me.  451,  77  Am.  Dec.  236. 

Public  Notice.  —  And  under  a  statute  requir- 
ing that  public  noiice  be  given,  a  merely  per- 
sonal notice  to  parties  supposed  to  be  in 
interest  is  not  sufficient.  Lishman  v.  Perry, 
7  Hawaii  266. 

5.  Notice  May  Be  Oral  or  Written.  —  Killip  v. 
Empire  Mill,  etc.,  Co.,  2  Nev.  46. 

6.  Verbal  Notice.  —  Vinton  v.  Builders,  etc., 
Assoc.,  109  Ind.  351;  White  v.  Fleming,  114 
Ind.  560. 

Filing  Notice.  —  But  when  the  law  requires 
the  filing  of  a  notice,  the  notice  must  be  in 
writing.  Folev  v.  New  York,  1  N.  Y.  App. 
Div.  586;  Norton  v.  New  York,  (Supm.  Ct.  Tr. 
T.)  16  Misc.  (N.  Y.)  303. 

7.  Character  of  Notice  to  Be  Fixed  by  the  Court. 
—  Columbia  Boiou^h,  163  Pa.  St.  259.  See 
also  Brewster  v.  Newark,  11  N.  J.  Eq.  114. 
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3.  Notice  Implied  from  Circumstances  —  a.  General  Rule. — Where  such 
facts  or  circumstances  are  known  to  a  person  in  relation  to  a  matter  in  which 
he  is  interested  as  are  sufficient  to  make  it  his  duty  as  an  honest  and  prudent 
man  to  inquire  concerning  the  rights  of  other  persons  in  the  same  matter, 
and  the  course  of  inquiry  thus  suggested  would,  if  followed  with  due  diligence, 
lead  to  a  discovery  of  rights  in  conflict  with  his  own,  the  general  rule  is  that 
lie  will  be  held  chargeable  with  notice  of  all  that  he  might  thus  have  discov- 
ered,  and  w  ill  not  be  heard  to  say  that  he  did  not  actually  know  of  the  fact 
or  claim  in  question.  Means  of  knowledge  with  the  duty  of  using  them  are 
deemed  equivalent  to  knowledge  itself,  and  passive  good  faith  will  not  serve 
to  excuse  wilful  ignorance.1 


1.  Whatever  Puts  Person  upon  Inquiry  Is  Suffi- 
cient Notice  —  England.  —  Smith  v.  Low.  I 
Aik.  490;  Taylor  v.  Baker,  5  Price  306;  Far- 
row v,  Rees,  4  Beav.  18;  Gibson  v.  Ingo,  6 
Hare  112;  Hewitt  v.  Looserr.ore,  9  Hare  458; 
Ogilvie  v.  Jeaffreson,  6  Jur.  N.  S.  974;  Ken- 
nedy v.  Green,  3  Myl.  &  K.  699;  Espin  v. 
Pcmberton,  3  De  G.  &  J.  547. 

United  States.  —  Flagg  v.  Mann,  2  Sumn.  (U. 
S.)  554;  Prime  v.  Brandon  Mfg.  Co.,  16 
Blatchf.  (U.  S.)  453;  Carr  v.  Hilton,  1  Curt. 
(U.  S.)  390;  Cordova  v.  Hood,  17  Wall.  (U.  S.) 
1;  Wood  v.  Carpenter,  101  U.  S.  141 ;  Yancy  v. 
Cothran,  32  Fed.  Rep.  687;  Dueber  Watch- 
Cise  Mfg.  Co.  v.  Dalzell,  38  Fed.  Rep.  597. 

Alabama.  —  Wiley  v.  Knighl,  27  Ala.  336; 
Shcaley  v.  Edwards,  75  Ala.  411;  Hodges?/. 
Coleman,  76  Ala.  103;  Spence  v.  Mobile,  etc., 
R.  Co.,  79  Ala.  576;  Kyle  v.  Ward,  81  Ala.  120; 
Mobile,  etc.,  R.  Co.  v.  Gilmer,  85  Ala.  422. 

California.  —  Duff  v.  Duff,  71  Cal.  513. 

Colorado.  —  Mackey  v.  Fullerton,  7  Colo. 
556. 

Connecticut.  —  Booth  v.  Barnum,  9  Conn. 
286;  Wile  v.  Southbury,  43  Conn.  53. 

Dakota.  —  Gress  v.  Evans,  1  Dak.  371,  citing 
Coup.  Laws  Dak.  (1887),  §4743 

Georgia. — Jordan  v.  Pollock,  14  Ga.  145; 
Cammins  v.  Boston,  25  Ga.  277;  Hunt  v. 
Dunn,  74  Ga.  120;  Planters'  Rice-Mill  Co.  v. 
Olmstead,  78  Ga.  586;  Sargent  t.  Henderson, 
79  Ga.  268;  Dunlap  v.  Richmond,  etc.,  R.  Co., 
81  Ga.  136;  Gordon  v.  Irvine,  105  Ga.  144; 
Clarke  v.  Ingram,  107  Ga.  565. 

Illinois.  —  Henneberry  v.  Morse,  56  111.  394: 
Chicago,  etc.,  R.  Co.  v.  Kennedy,  70  111.  362; 
Price  v.  Dime  Sav.  Bank,  124  III.  317,  7  Am. 
St.  Rep.  367. 

Iowa. — Coleman  v.  Reel,  75  Iowa  304,  9 
Am.  St.  Rep.  484;  Baxter  v.  Rollins,  99  Iowa 
226;  Benton  County  Sav.  Bank  v.  Boddicker, 
105  Iowa  548,  67  Am.  St.  Rep.  310;  German 
Sav.  Pink  v.  Armour  Packing  Co.,  (Iowa  1898) 
75  N.  W.  Rep.  503. 

Kansas.  —  Schnavely  v.  Bishop,  8  Kan.  App. 
301. 

Kentucky.  —  Russell  v.  Petree,  10  B.  Mon. 
(Ky.)  184. 

Mime.  —  Hull  v.  Noble,  40  Me.  480;  Bradley 
v.  Merrill,  88  Me.  319. 

Maryland  — Green  v.  Early,  39  Md.  223; 
Baltimore  v.  Whittington,  78  Md.  231;  Jacob 
Dold  Packing  Go.  v.  Ober,  71  Md.  155. 

Massachusetts.  —  Curtis  v.  Mundy,  3  Met. 
(M  ass.)  405. 

Michigan.  —  Converse  v.  Blumrich,  14  Mich. 
120,  90  Am.  Dec.  230;  Moore  v.  Kenockee  Tp., 
75  Mich.  332. 


Minnesota. — O'Mulcahy  v.  Holley,  28  Minn. 
31;  Hanover  F.  Ins.  Co.  v.  Ames,  39  Minn. 

150. 

Mississippi.  —  Buck  v.  Paine,  50  Miss.  648. 
Missouri.  —  Rhodes  v.  Outcalt,  48  Mo.  370; 
Muldrow  v,  Robison,  58  Mo.  331;  Fellows  v. 
Wise,  55  Mo.  413;  Kitchen  v.  St.  Louis,  etc., 
R.  Co.,  69  Mo.  265;  Mason  v.  Black,  87  Mo.  329; 
Drey  v.  Doyle,  99  Mo.  459;  Lee  v.  Bowman.  55 
Mo.  400,  affirmed  Jones  v.  Manly,  58  Mo.  563. 
See  also  Blown  v.  Baldwin,  121  Mo.  106. 

New  Hampshire.  —  Warren  v.  Swett,  31  N. 
H.  332;  Nute  v.  Nute,  41  N.  H.  60. 

Neiu  Jersey.  —  Small  wood  v.  Lewin,  15  N.  J. 
Eq.  60. 

New  Yoik.  —  Tuttle  v.  Jackson,  6  Wend. 
(N.  Y.)  226;  Pendleton  v.  Fay,  2  Paige  (N.  Y.) 
202;  Griffith  v.  Griffith,  Hoffm.  (N.Y.)i5&;  Hoyt 
v.  Hoyt,  8  Bosw.  (N.  Y.)  511;  Williamson  v. 
Brown,  15  N.  Y.  354;  Cambridge  Valley  Bank 
v.  Delano,  48  N.  Y.  326;  Reed  v.  Gannon,  50 
N.  Y.  345;  Todd  v.  Troy,  61  N.  Y.  509;  Ellis 
v.  Horrman,  90  N.  Y.  475;  Paterson  First 
Nat.  Bank  v.  National  Broadway  Bank,  156 
N.  Y.  459;  New  York  Bank  Note  Co.  v.  Ham- 
ilton Bank  Note  Engraving,  etc.,  Co.,28N.  Y. 
App.  Div.  411. 

North  Carolina.  —  May  v.  Hanks,  Phil.  Eq. 
(62  N.  Car.)  310;  Blackwood  v  Jones,  4  Jones 
Eq.  (57  N.  Car.)  54. 

Oregon.  —  Bohlman  v.  Coffin,  4  Oregon  313; 
Musgrove  v.  Bonser,  5  Oregon  314,  20  Am. 
Rep.  737;  Tucker  v.  Constable,  16  Oregon  407; 
Lyons  v.  Leahy,  15  Oregon  8,  3  Am.  St.  Rep. 
133- 

Pennsylvania.  —  Barnes  v.  McClinton,  3  P. 
&  W.  (Pa.)  67,  23  Am.  Dec.  62;  Hood  v.  Fahne- 
stock,  1  Pa.  St.  474;  Jaques^.  Weeks,  7  Watts 
(Pa.)  267;  Allegheny  First  Nat.  Bank  v.  Farm- 
ers Deposit  Nat.  Bank,  (Pa.  1886)  5  Cent.  Rep. 
511;  Garrard  v.  Pitisburgh,  etc.,  R.  Co.,  29 
Pa.  St.  154;  Hill  v.  Epley,  31  Pa.  St.  331  [over- 
ruling Epley  v.  Witherow,  7  Watis  (Pa.)  167]; 
Maul  v.  Rider,  59  Pa.  St.  167. 

Texas.  —  Goldman  v.  Blum,  58  Tex.  639; 
Cook  v.  De  la  Garza,  13  Tex.  431;  Powell  v. 
Haley,  28  Tex.  54;  Sickles  v.  White,  66  Tex. 
178;  College  Park  Electric  Belt  Line  v.  Ide,  15 
Tex.  Civ.  App.  273. 

Vermont. — Stafford  v.  Ballou,  17  Vt.  329. 
Virginia.  —  Davis    v.    Tebbs,  81  Va.  600; 
Martin  v.  South  Salem  Land  Co.,  94  Va.  52. 

Wisconsin.  — Hopkins  v.  Langton,  30  Wis. 
379;  Brinkman  v.  Jone-  44  Wig.  519;  Hooser 
v.  Hunt,  65  Wis.  71. 

See  the  titles  Fraudulent  Sales  and  Con- 
veyances, vol,  14,  p.  290:  Purchasers  for 
Value  and  Without  Notice. 
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Notice  Implied  from  Circumstances. 


b.  QUALIFICATIONS  OF  RULE  —  Question  of  Negligence  or  Fraud. — -In  some 
instances  the  courts  have  rested  their  decisions  upon  the  ground  of  gross 
negligence  or  fraud  in  the  conduct  of  the  party  sought  to  be  charged  with 
notice,  and  have  refused  to  extend  the  doctrine  of  constructive  notice,  as 
against  purchasers  for  value,  so  as  to  embrace  the  consideration  whether  the 
party  had  the  means  of  obtaining,  and  might  by  the  exercise  of  prudence  and 
caution  have  obtained,  knowledge  of  the  fact  in  question.1 

Reasonable  Time  to  Be  Allowed  for  Making  Inquiries.  • — \Vhere  a  person  is  properly 
put  upon  inquiry,  a  reasonable  time  for  pursuing  the  inquiry  is  to  be  allowed 
to  him;  but  after  a  sufficient  time  has  elapsed  to  allow  him  to  perform  that 
duty  he  must  be  treated  as  if  he  had  done  so  and  had  obtained  the  knowledge 
in  question.2 

Purpose  of  Constructive  Notice  —  Principle  Inapplicable  to  Charge  Person  with  Assent  to  Fraud. 
—  The  principle  of  constructive  notice  is  resorted  to  for  the  purpose  of 
preventing  a  person  from  doing  an  act  that  will  work  injury  to  another.3  It 
cannot  be  invoked,  therefore,  to  charge  a  person  with  assent  to  a  fraud  prac- 
ticed upon  him.4 

c.  Sufficiency  of  Circumstances  —  (i)  In  General.  —  No  general  rule 
can  be  formulated  which  will  govern  in  all  cases  the  sufficiency  of  the  facts  or 
circumstances  that  make  it  a  person's  duty  to  inquire,  but  each  case  must  rest 
on  its  own  facts.5 

A  Few  Guiding  Principles,  however,  have  been  recognized  by  the  courts,  and 
are  here  discussed.  It  may  be  premised  that  the  means  of  knowledge  must 
be  available  and  of  such  a  character  that  a  prudent  man  might  be  expected  to 
take  advantage  of  them.®  There  must  appear  in  the  nature  of  the  case  such 
a  connection  between  the  facts  discovered  and  the  further  facts  to  be  dis- 
covered that  the  former  may  be  said  to  furnish  a  reasonable  and  natural  clue 
to  the  latter.7  Circumstances  that  are  dubious  or  equivocal  are  not  sufficient 
to  take  the  place  of  actual  notice.8    Thus,  recitals  in  written  instruments 


What  Constitutes  Wilful  Ignorance.  —  Jones  f. 
Smith,  i  Phil.  244.  See  also  Ignorance,  vol. 
15,  p.  926,  note. 

1.  Constructive  Notice  Held  to  Depend  upon 
Gross  Negligence  or  Fraud.  —  Ware  v.  Egmont, 
4  De  G.  M.  &  G.  460;  Kettlewell  r.  Watson,  21 
Ch.  D.  706;  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.441;  Dutchess  County  Mut.  Ins.  Co. 
v.  Hachfield,  73  N.  Y.  226;  Acer  v.  Westcott, 
46  N.  Y.  384,  7  Am.  Rep.  355 ;  Peebles  v.  Read- 
ing, 8  S.  &  R.  (Pa.)  495;  Lodge  v.  Simonton,  2 
P.  &  W.  (Pa.)  446,  23  Am.  Dec.  36;  Vest  v. 
Michie,  31  Gratt.  (Va.)  149.  See  also  Jones  v. 
Smith,  1  Phil.  244;  Woodvvorth  v.  Paige,  5 
Ohio  St.  71.  And  see  generally  the  title  Pur- 
chasers for  Value  and  Without  Notice. 

2.  Time  for  Making  Inquiries.  —  Carr  v.  Hil- 
ton, 1  Curt.  (U.  S.)  390. 

3.  Purpose  of  Constructive  Notice. —  Spencer 
v.  Spencer,  3  Jones  Eq.  (56  N.  Car.)  404. 

As,  for  instance,  to  prevent  a  person  from 
holding  as  unencumbered,  real  or  personal 
property  in  which  another  person  has  rights 
concerning  which  the  former  at  the  time  of  his 
purchnse  had  sufficient  knowledge  to  put  him 
upon  inquiry.  See  the  title  Purchasers  for 
Value  and  Without  Notice. 

4.  Constructive  Notice  Inapplicable  to  Charge 
Person  with  Assent  to  Fraud.  —  Spencer  v.  Spen- 
cer, 3  Jones  Eq.  (56  N.  Car  )  404. 

5.  Sufficiency  of  Facts.  —  Simmons  Creek  Coal 
Co.  v.  Doran,  142  U.  S.  439;  Henneberry  v. 
Morse,  56  III.  395.  See  also  Avery  v.  Halsey, 
14  Pick.  (Mass.)  174. 


6.  Means  of  Knowledge  Must  Be  Available.  — 

Broadbent  v.  Barlow,  30  L.  J.  Ch.  569,  7  Jur. 
N.  S.  479. 

7.  Circumstances  Must  Afford  Reasonable  and 
Natural  Clue  to  Particular  Fact.  —  Cramer  v. 
Singer  Mfg.  Co.,  (C.  C.  A.)  93  Fed.  Rep.  636; 
Hodges  v.  Coleman,  76  Ala.  103;  Swift  River 
Co.  v.  Fitchburg  R.  Co.,  169  Mass.  326,  61  Am. 
St.  Rep.  288;  Birdsall  v.  Russell,  29  N.  Y.  250, 
per  Wright,  J.,  reversing  1  Robt.  (N.  Y.)  538; 
Wynne  v.  Admire,  (Tex.  Civ.  App.  1896)  37  S. 
W.  Rep.  33.  See  also  Hunter  v.  Felton.Oi  Vt. 
359- 

8.  Dubious  or  Equivocal  Circumstances  Insuffi- 
cient. —  Zollar  v.  Janvrin,  47  N.  H.  328;  Claflin 
v.  Lenheim,  66  N.  Y.  301. 

But  a  notice  sufficient  to  put  a  person  on  in- 
quiry need  not  contain  complete  information 
on  every  fact  material  to  his  knowledge. 
Barnes  v.  McClinion,  3  P.  &  W.  (Pa.)  67,  23 
Am.  Dec.  62.  And  notice  of  a  fact  sufficient 
to  put  a  person  upon  inquiry  is  not  of  itself 
knowledge  of  the  fact.  McDermott  v.  Jack- 
son, 97  Wis.  64. 

Notice  of  Terms  of  Sale.  —  Where  it  was 
sought  to  charge  a  person  with  notice  of  the 
terms  of  a  sale,  admissions  by  him  that  he  had 
talked  with  the  purchaser  about  the  sale  were 
held  to  be  insufficient,  in  the  absence  of  evi- 
dence of  what  was  said  by  either  person. 
Johnson  v.  Spohr,  12  Colo.  App.  317. 

Notice  of  Existence  of  Corporation.  — Where  the 
plaintiff's  agent  contracted  for  stock  in  a  cor- 
poration, and  the  stock  was  never  delivered, 
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concerning  incumbrances  on  land  are  inoperative  as  notice  where  they  do  not 
designate  the  specific  property  in  question.' 

(2)  Suspicion  of  Fact.  — It  has  been  said  that  although  suspicion  of  the 
existence  of  a  particular  fact  is  not  necessarily  belief  in  its  existence,  it  may, 
nevertheless,  be  sufficient  to  put  a  person  upon  inquiry,  and  thus  to  operate 
as  notice;  in  other  words,  that  a  person  may  be  charged  with  notice  of  a  fact 
in  the  existence  of  which  he  does  not  fully  believe.2  In  other  cases,  however, 
it  lias  been  held  that  circumstances  which  would  give  rise  to  nothing  more 
than  a  suspicion  in  the  mind  of  a  prudent  man  are  not  sufficient  to  charge 
him  with  constructive  notice.3 

(3)  Notoriety  of  Fact.  —  Evidence  of  the  general  notoriety  of  the  particular 
fact  has  been  held  to  be  admissible  for  the  purpose  of  proving  notice,  inas- 
much as  it  is  a  circumstance  tending  to  show  the  party's  knowledge.4  On  the 
contrary,  however,  evidence  of  common  conversation  concerning  a  fact  has 
been  held  to  be  inadmissible,  unless  it  be  shown  that  the  party  to  be  charged 
was  present  during  such  conversation.5 

(4)  Rumors  and  Statements  by  Strangers.  —  It  has  generally  been  con- 
sidered that  mere  rumors  and  vague  reports  from  strangers  are  insufficient  to 
charge  a  person  with  constructive  notice.6 

(5)  Statements  Published  in  Nezvspapcrs.  — A  notice,  advertisement,  or 
other  statement  published  in  a  newspaper,  if  not  made  pursuant  to  some 
statute  or  judicial  order  so  as  to  have  the  legal  operation  of  notice  regardless 
of  want  of  actual  knowledge  by  the  person  to  be  charged,'  does  not  of  itself 
afford  implied  or  constructive  notice  to  a  person  who  is  a  subscriber  to  or 
habitual  reader  of  that  newspaper.  In  order  to  charge  such  person  with 
notice  of  the  fact  or  statement  published  it  must  be  proved  that  he  actually 
read  it;  in  other  words,  actual  notice  must  be  shown.8 


and  the  plaintiff  testified  that  he  had  no  knowl- 
edge of  the  filing  of  articles  of  incorporalion 
until  the  institution  of  the  suit,  it  was  held  that 
the  circumstances  were  not  sufficient  to  justify 
a  legal  conclusion  that  the  plaintiff  knew  of 
the  existence  of  the  corporation.  Rust-Owen 
Lumber  Co.  v.  Wellman,  10  S.  Dak.  122,  in 
which  case  it  was  further  held  that  one  dealing 
with  the  Pierre  &  Ft.  Pierre  Pontoon  Bridge 
Company  was  not  charged  with  notice  of  its 
incorporation  from  its  name  alone. 

1.  Recitals  in  Written  Instruments.  —  Lodge 
v.  Simonton,  2  P.  &  W.  (Pa.)  439,  23  Am.  Dec. 
36;  Lewis  v.  Madison,  1  Munf.  (Va.)  303.  See 
Kenerally  the  title  Purchasers  for  Value  and 
Without  Notice. 

2.  Suspicion  of  Fact  Sufficient.  —  Kylez/.  Ward, 
81  Ala.  120,  distinguishing  Grant  v.  Monmouth 
First  Nat.  Bank,  97  U.  S.  80. 

3.  Suspicion  of  Fact  Not  Sufficient.  —  Flagg  v. 
Mann,  2  Sumn.  (U.  S.)486;  College  Park  Elec- 
tric Belt  Line  v.  Ide,  15  Tex.  Civ.  App.  273; 
Vest  v.  Michie,  31  Gratt.  (Va.)  149.  See  also 
Wilson  v.  Miller,  16  Iowa  1  r  1.  And  see 
supra,  this  subsection,  Qualifications  of  Rule. 

4.  Notoriety  of  Fact  Held  Admissible.  —  Bran- 
der  v.  Ferriday,  16  La.  296;  Berry  v.  House,  1 
Tex.  Ci  v.  App.  562.  See  also  James  v.  Drake, 
3  Sneed  (Tenn.)  340. 

6.  Contrary  Rule.  —  Clark  v.  Ricker,  14  N. 
H.  44.  See  also  infra,  this  subsection,  Rumors 
and  Statements  by  Strangers. 

Notice  of  Dissolution  of  Partnership  must  be 
established  by  publication  of  the  fact  of  disso- 
lution, or  by  actual  notice.  Mere  notoriety  is 
not  sufficient.  Pitcher  v.  Barrows,  17  Pick. 
(Mass.)  361,  28  Am.  Dec.  306.  See  generally 
the  title  Partnership. 


5bo 


6.  Rumors  and  Vague  Reports  Insufficient  — 

England.  —  VVildgoose  v.  Wayland,  Gouldsb. 
147;  Cornwallis's  Case,  Tothili  186. 

United  States.  —  Flagg  v.  Mann,  2  Sumn. 
(U.  S.)  486. 

District  of  Columbia.  —  Barnhart  v.  Green- 
shields,  9  Moo.  P.  C.  18. 

Iowa.  —  Wilson  v.  Miller,  16  Iowa  III, 

Pennsylvania.  —  Epley  v.  Wi  I  he  row,  7  Watts 
(Pa.)  163;  Maul  v.  Rider,  59  Pa.  St.  167;  Kerns 
v.  Swope,  2  Watts  (Pa.)  78;  Jaques  v.  Weeks, 
7  Walts  (Pa.)  261. 

Tennessee. — James  v.  Drake,  3  Sneed 
(Tenn.)  340. 

7.  Notice  by  Publication  Pursuant  to  Order  or 
Statute.  —  See  Encyc.  of  Pl.  and  Pr.,  titles 
Notice,  vol.  14,  p.  1066;  Publication,  vol.  17, 
p.  26.    Also  in  this  work  the  title  Publication. 

8.  Mere  Publication  in  Newspaper  Not  Notice 
unless  Actually  Read.  —  Rowley  v.  Home,  3 
Bing.  2,  11  E.  C.  L.  3;  American  F.  Ins.  Co. 
v.  Landfare,  56  Neb.  482;  Watkins  v.  Peck,  13 
N.  H.360;  Clark  z/.  Ricker,  14  N.  H.  44;  King 
v.  Paterson,  etc.,  R.  Co.,  29  N.  J.  L.  92  (but 
see  the  opinion  of  Haines,  J.,  p.  90);  Bank  of 
Commonwealth  v.  Mudgett,  44  N.  Y.  519; 
Lincoln  v.  Wright,  23  Pa.  St.  76,  62  Am.  Dec. 
316;  Weaver  v.  Craighead,  104  Pa.  St.  288. 
See  also  Brewster  v.  Newark,  11  N.  J.  Eq.  118. 

Advertisement  in  Newspaper  and  by  Handbills. 
—  Where  the  fact  to  be  communicated  was 
contained  in  a  newspaper  advertisement  and 
also  in  handbills,  of  neither  of  which  the  party 
had  any  knowledge,  it  was  held  that  testi- 
mony of  the  publication  of  the  fact  as  stated 
was  inadmissible  for  the  purpose  of  charging 
the  party  with  notice.  Weaver  v.  Craighead, 
104  Pa.  St.  288. 
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(6)  Notice  to  Person  Acting  in  Special  Capacity.  — According  to  the  doc- 
trine of  certain  cases,  notice,  in  order  to  be  binding  upon  the  person  to  whom 
it  is  given,  must  be  given  to  him  while  he  is  acting  in  the  character  or  capacity 
in  which  it  is  intended  to  affect  him,  and  will  not  be  operative  if  given  other- 
wise.1 There  is  authority,  however,  to  the  contrary,  these  cases  holding 
that  the  capacity  in  which  the  person  is  acting  when  the  notice  is  given  to 
him  is  immaterial,2  and  that  "  what  a  man  knows  for  one  purpose  he  knows 
for  all."  3 

(7)  Notice  in  Particular  Transaction.  —  It  has  been  held  that  notice  to  a 
person  is  binding  upon  him  only  in  the  particular  transaction  in  which  it  is 
given,  and  will  not  affect  him  in  a  subsequent  and  independent  matter.4  But 
on  the  other  hand  it  has  been  held  that  actual  or  constructive  notice  to  a 
party  in  a  particular  transaction,  of  a  fact  which  exempts  a  defendant  from 
liability  in  that  transaction,  is  operative  in  all  subsequent  transactions  of  the 
same  character  between  the  same  parties.8 

(8)  Notice  to  Persons  Having  Interests  in  Common.  —  It  has  been  held  that 
where  several  persons  have  common  interests  in  the  same  subject-matter, 
notice  to  one  of  them  operates  as  notice  to  all.0  Thus,  notice  to  one  of  sev- 
eral executors  or  administrators  7  or  trustees  8  has  been  held  to  be  sufficient 
notice  to  the  others.  Where  the  rights  of  purchasers  for  value  are  involved, 
however,  a  contrary  doctrine  obtains,  and  in  the  absence  of  proof  of  partner- 
ship or  agency  the  rule  appears  to  be  that  notice  to  one  of  several  persons 
taking  title  as  joint  tenants  or  tenants  in  common  will  not  by  mere  force  of 
their  relationship  operate  as  notice  to  the  others.9 

(9)  Information  of  Specific  Right.  —  Where  information  of  a  specific  claim 
or  right  is  given  to  a  person  it  has  been  held  that  such  information  is  opera- 
tive only  in  respect  to  the  particular  fact  communicated,  and  will  not  put  the 
person  notified  upon  inquiry  as  to  any  other  or  different  right.10  Thus, 
express  notice  of  a  claim  based  upon  grounds  stated  in  the  communication 

Notice  to  Debtor  of  Assignment  by  His  Creditor.  grantees  of  a  right  to  produce  petroleum  and 

—  The  mere  reading  by  the  debtor  of  a  state-  natural  gas  from  certain  land  for  a  certain 
ment  in  a  newspaper  that  the  creditor  has  time.  A  notice  that  the  time  had  expired  and 
made  the  assignment,  without  full  informa-  that  they  must  leave  the  premises  was  held  to 
tion  as  to  the  character  of  ihe  assignment,  the  be  sufficient  if  addressed  to  all,  though  served 
party  to  whom  it  was  made,  and  the  property  upon  one  only. 

assigned — mere  hearsay  —  is  not  sufficient  to  7.  Baker  v.  Kellogg.  29  Ohio  St.  ("163.  Contra, 

perfect  the  transfer.    There  must  be  actual  Rogers  v.  Hoskins.  14  Ga.  166. 

knowledge  in  accordance  with  the  facts.    Chi-  8.  Smith  v.  Smith,  2  Cromp.  &  M.  231  (hold- 

cago  Sugar  Refining  Co.  v.  Jackson  Brewing  ing  that  where  there  are  several  iiusteesof 

Co.,  (Tenn.  Ch.  1898)  48  S.  W.  Rep.  275.    See  an  estate,  notice  to  one  is  sufficient  notice  to 

generally  the  title  Assignments,  vol.  2,  p.  1078.  all,  even  though  the  one  receiving  the  notice 

1.  Notice  Must  Be  Given  to  Person  in  Character  is  not  the  acting  trustee);  Meux  v.  Bell,  1 
or  Capacity  in  Which  It  Is  Sought  to  Affect  Him.  Hare  73. 

—  Beioley  v.  Carter,  17  W.  R.  130;  New  York  Purpose  of  Notice  Immaterial. —  In  accordance 
Security,  etc.,  Co.  v.  Lombard  Invest.  Co.,  65  with  the  rule  of  the  text  it  has  been  held  that 
Fed.  Rep.  271.  See  also  the  titles  Agency,  the  purpose  for  which  the  notice  is  given  is  im- 
vol.  1,  p.  1145;  Attorney  and  Client,  vol.  3,  material.  Smith  v.  Smith,  2  Cromp.  &  M. 
p.  322;  Officers  and  Agents  of  Private  Cor-  231. 

pora'itons.  9.  Notice  to  One  Joint  Purchaser  Not  Notice  to 

2.  Contrary  Rule.  —  Eggleston  v.  State,  37  Another. —  Wait  v.  Smith,  92  111.  385;  Bun  :■. 
Kan.  426;  College  Park  Electric  Bell.  Line  v.  Batavia  Paper  Mfg.  Co.,  86  111.  66;  Wiswall  v. 
Ide,  15  Tex.  Civ.  App.  276.  McGowan,  2  Barb.  (N.  Y.)  281;    Snyder  v. 

3.  Meux  v.  Bell,  I  Hare  88.  Sponable,  1   Hill  (N.  Y.)  567,  affirmed  7  Hill 

4.  Notice  in  One  Transaction  Inoperative  in  (N.  YO427;  Rippetoe  v.  Dwyer,  65  Tex.  703. 
Different  Transaction.  —  Warrick  v.  Warrick,  3  For  a  Full  Discussion,  see  the  title  Purchas)  rs 
Atk.  294;  Hamilton  v.  Royse,  2  Sch.  &  Lef.  for  Value  and  Without  Notice. 

315;  White  v.  Fisher,  77  Ind.  65,  40  Am.  Rep.  10.  Direct  Information  of  Specific  Right  NotCon- 

287.    See  also  Tong  v.  Matthews,  23  Mo.  437.  structive  Notice  of  Other  Rights.  —  Dickey  v. 

But  see  Nixon  v.  Hamilton,  2  Dr.  &  Wal.  364.  Henarie,  15  Oregon  351  ;  Fire  Assoc.  v.  Flour- 

5.  Contrary  Rule.  —  Cox  v.  Pearce,  112  N.  Y.  noy,  84  Tex.  632,  31  Am.  St.  Rep.  89;  Wynne 
637.  v.  Admire,  (Tex.  Civ.  App.  1896)  37  S.  W. 

6.  Notice  to  One  of  Several  Persons  Having  Com-  Rep.  33  See  also  Cambridge  Valley  Bank  v. 
mon  Interests.  —  Detlor  v.  Holland,  57  Ohio  St.  Delano.  4S  N.  Y.  326.  But  see  Wilson  v.  Hart, 
492.    In  this  case  several  persons  were  joint  L.  R.  1  Ch.  463,  35  L.  J.  Ch.  569. 
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operates  .is  notice  only  of  the  specific  claim  mentioned,  and  does  not  put  the 
party  notified  upon  inquiry  as  to  another  claim  based  upon  different  grounds, 
although  it  be  by  the  same  person  and  relate  to  the  same  subject-matter.1 
Where,  however,  the  ultimate  fact  of  which  notice  is  sought  to  be  charged  is 
BOt  materially  different  from  the  particular  subject-matter  information  of 
which  the  party  has  received,  it  may  be  sufficient  to  put  him  upon  inquiry, 
and  thus  to  charge  him  with  constructive  notice.8 

(10)  Signing  Instrument  as  Attesting  Witness.  —  The  fact  that  a  person 

is  an  instrument  as  attesting  witness  does  not  as  a  matter  of  law  imply  any 
knowledge  on  his  part  of  the  contents  of  the  paper.  In  order  to  charge  him 
with  notice  it  must  appear  that  he  knew  what  the  instrument  contained.3 

mm  Where  Inquiry  Would  Be  Unavailing.  — The  omission  of  the  party  to 
in. ike  inquiry  cannot  be  material  where  such  inquiry  would  not  have  led  to 
a  knowledge  of  the  fact  with  the  notice  of  which  it  is  sought  to  charge  him. 
The  question  is  whether  the  inquiry,  if  it  had  been  made,  would  have  afforded 
information  on  any  fact  material  to  his  rights.  If  his  conduct  would  have 
been  the  same  whether  he  had  or  had  not  made  inquiry,  his  omission  cannot 
be  a  reason  for  charging  him  with  notice.4 

(12)  Where  Inquiry  Has  Proved  Futile.  —  When  a  person  has  notice  of 
circumstances  which  put  him  upon  inquiry,  and  he  actually  makes  due  inquiry 
into  the  circumstances  and  either  fails  to  discover  the  existence  of  any  rights 
in  conflict  with  his  own  or  becomes  satisfied  that  the  suspicions  which  have 
been  awakened  are  unwarranted,  or  that  a  change  in  the  circumstances  has 
obviated  the  grounds  of  his  apprehension,  then  he  is  to  be  regarded  as  having 
acted  bona  fide  and  without  notice  of  the  fact.5  Consequently,  when  one  has 
sought  the  best  authority  to  ascertain  the  truth  of  rumors  or  statements  which 
have  put  him  upon  inquiry,  and  has  been  there  misled,  the  person  misleading 
him  cannot  be  allowed  to  support  rights  by  insisting  that  the  party  shall  still 
be  chargeable  with  notice  of  statements  which  he  has  endeavored  in  vain  to 
verify.  The  law  of  constructive  notice  cannot  be  so  applied  as  to  relieve  a 
party  from  responsibility  for  his  own  misstatements.6 

4.  Notice  Afforded  by  Public  Laws.  —  It  is  a  general  rule  of  law,  founded 
upon  public  policy,  that  all  persons  must  take  notice  of  the  public  laws  by 
which  they  are  governed.7  Consequently,  all  persons  interested  in  transac- 
tions made  pursuant  to  a  public  statute  are  chargeable  with  notice  of  all  that 
the  law  contains.8 

1.  Bates  v.  Gillett,  132  111.  287.    In  this  case,      person  notified.    Bolton  v.  Stretch,  30  'N.  J. 

hoivever,  it  was  considered  that  simple  notice      Eq.  536. 

of  a  claim,  without  stating  the  grounds,  would         5.  Party  Not  Chargeable  After  Fruitless  Inquiry. 

be  sufficient  to  put  the  party  notified  upon  gen-  — Rhodes  v.  Outcalt.  48  Mo.  367;  Rogers  v. 
eral  inquiry.  Jones,  8  N.  H.  264;  Hoyt  v.  Shelden,  3  Bosw. 

2.  Rule  Qualified.  —  Taylor  v.  Baker,  5  Price  (N.  Y.)  267;  Williamson  v.  Brown,  15  N.  Y. 
30!).  354;  Acer  v.  Westcoit,  46  N.  Y.  384,  7  Am. 

3.  Knowledge  of  Contents  of  Instrument  Not  Im-  Rep.  355;  Cambridge  Valley  Bank  v.  Delano,  48 
puted  to  Attesting  Witness.  —  Welford  v.  N.  Y.  326;  Brownback  v.  Ozias,  117  Pa.  St.  87. 
Beezely,  I  V'es.  7;  Beckeit  v.  Cordley,  1  Bro.  After  inquiry  has  been  made  and  proved 
C-  C.  353;  Harding  v.  Crethorn,  1  Esp.  57;  futile,  further  information  of  a  vague  and  in- 
Lapenta  v.  Lettieri,  72  Conn.  377;  Vest  v.  definite  character  is  insufficient  to  put  the  party 
.Mil  hie,  31  Gratt.  (Va.)  149.  Contra,  Mocatta  uponinquiry.  McGehee  v.  Gind  rat,  20  Ala.  95. 
v.  Muigatroyd,  1  P.  Wms.  394;  Doling  v.  6,  Misstatement  by  Party  in  Interest.  —  Con- 
Ewin^,  9  Dana  (Ky.)  76.  See  generally  the  verse  v.  Blumrich,  14  Mich.  120,  90  Am.  Dec. 
title  Execution  and  Proof  of  Documents,  vol.  230. 

11.  p.  583,  and  references  there  given.  7.  Public  Laws  as  Notice.  —  //;  re  Smith,  2 

4.  Omission  to  Inquire  Where  Inquiry  Would  Be  Hughes  (U.  S.)  307;  The  Mary  and  Susan,  1 
Fruitless.  —  Me  ux  v.  Bell,  1  Hare  86;  Cam-  Wheat.  (U.  S.)  46;  Bailey  v.  Milienberger,  31 
bridge  Valley  Bank  v.  Delano,  48  N.  Y.  326;  Pa.  St.  41.  See  also  Corbin  v.  Mulligan,  1 
Birdsall  v.  Russell,  29  N.  Y.  220;  King  v.  Bush  (Ky.)  297.  And  see  generally  the  title 
Travis,  4  Hayw.  (Tenn.)  285.  Mistake,  vol.  20,  p.  S16;  PRESUMPTIONS. 

Where  Facts  Alleged  Have  No  Existence. —  8,  Kitchen  v.  St.  Louis,  etc.,  R.  Co.,  69  Mo. 
Notification  of  the  alleged  existence  of  facts  265.  See  also  Dunlap  v.  Richmond,  etc.,  R. 
that  really  do  not  exist  imposes  no  duty  on  the     Co..  81  Ga.  136. 
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A  Public  Law  of  a  Foreign  State,  however,  does  not  of  itself  afford  notice  to 
citizens  of  another  state  in  respect  to  transactions  made  within  their  own 
jurisdiction.  In  order  to  render  such  persons  chargeable,  actual  notice  of 
the  existence  of  such  law  must  be  brought  home  to  them.1 

Instructions  of  the  President  of  the  United  States  given  in  time  of  war  must  be  com- 
municated to  individuals  in  order  to  affect  their  rights  or  control  their  actions. 
Unlike  public  laws,  they  are  not  in  force  without  notice.2 

5.  When  Notice  Is  Question  of  Fact  and  When  Question  of  Law — a.  How 
NOTICE  ESTABLISHED- — (i)  General  Rule.  —  It  may  be  premised  as  a  general 
rule  that  notice  is  a  fact  the  existence  of  which  is  to  be  established  by  evi- 
dence either  direct  or  circumstantial,  in  the  same  manner  as  the  existence  of 
any  other  fact  is  established.3 

(2)  Competency  and  Sufficiency  of  Evidence.  —  The  question  whether  there 
is  competent  evidence  of  notice  is  for  the  court,  but  the  sufficiency  of  such 
evidence  must  be  determined  by  the  jury.4  Where  the  facts  in  evidence, 
however,  are  ^incontroverted,  the  question  whether  they  constitute  sufficient 
notice  is  not  for  the  jury,  but  for  the  court.5 

(3)  Burden  of  Proof.  —  The  burden  of  proving  notice  rests  upon  the  party 
asserting  its  existence.6 

b.  How  Inference  of  Notice  Repelled.  — Where  it  is  sought  to  show 
that  a  person  had  knowledge  of  circumstances  which  were  sufficient  to  put 
him  upon  inquiry  and  thus  charge  him  with  constructive  notice,  he  may  repel 
the  inference  of  notice  thus  arising  by  proving  that  he  pursued  the  path  of 


1.  Statute  of  Foreign  State.  —  Hoytz\  Shelden, 
3  Bosw.  (N.  Y.)  267. 

2.  Instructions  of  President  Not  in  Force  With- 
out Notice.  —  The  Mary  and  Susan,  1  Wheat. 
(U.  S.)46.  See  also  the  title  President  ok  the 
United  States. 

3.  Notice  Fact  to  Be  Established  by  Direct  or 
Circumstantial  Evidence  —  England.  —  Hiern  v. 
Mill,  13  Ves.  Jr.  120.  See  also  Whitbread  v. 
Jordan,  I  Y.  &  C.  Exch.  303;  Jones  v.  Smith, 
1  Hare  43. 

Alabama.  —  Central  R.,  etc.,  Co.  v.  Cheat- 
ham, 85  Ala.  292,  7  Am.  St.  Rep.  48. 

Georgia.  —  Rogers  v.  Burr,  105  Ga.  432,  70 
Am.  St.  Rep.  50. 

Illinois.  —  Doyle  v.  Teas,  5  111.  202;  Henne- 
berry  v.  Morse,  56  111.  394. 

Iowa.  —  Wilson  v.  Miller,  16  Iowa  11 1. 

Maine.  —  Bradbury  v.  Falmouth,  18  Me.  64; 
Knapp  v.  Bailey,  79  Me.  195,  r  Am.  St.  Rep. 
295. 

Maryland.  —  Lawrence  Bank  v.  Raney,  etc., 
Iron  Co.,  77  Md.  321. 

Missouri.  —  Vaughn  v.  Tracy,  22  Mo.  415; 
Lemay  v.  Poupenez,  35  Mo.  71;  Muldrow  v. 
Robison,  58  Mo.  331;  Drey  v.  Doyle,  99  Mo. 
459;  Alcorn  v.  Chicago,  etc.,  R.  Co.,  108  Mo.  81; 
Francis  v.  Kansas  City,  etc.,  R.  Co.,  no  Mo. 
387;  Herf,  etc.,  Chemical  Co.  v.  Lackawanna 
Line,  85  Mo.  App.  667. 

New  Hampshire.  —  Nute  v.  Nute,  41  N. 
H.  60. 

New  York.  —  Conro  v.  Port  Henry  Iron  Co., 
12  Barb.  (N.  Y.)  56;  Griffith  v.  Griffith.  Hoffm. 
(N.  Y.)  155;  McNally  Cohoes,  127  N.  Y.  350. 
See  also  Williamson  v.  Brown,  15  N.  Y.  354. 

Ohio.  — Secrist  v.  German  Ins.  Co.,  19  Ohio 
St.  476. 

Oregon.  —  Lyons  v.  Leahy,  15  Oregon  8,  3 
Am.  St.  Rep.  133. 

Pennsylvania.  —  Trefts  v.  King,  18  Pa.  St. 
157;  Carey  v.  Bright,  58  Pa.  St.  70. 
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Texas. — Goldman  v.  Blum,  58  Tex.  640; 
Sickles  v.  White,  66  Tex.  178;  Berry  v.  House, 
1  Tex.  Civ.  App.  562;  College  Park  Electric 
Belt  Line  v.  Ide,  15  Tex.  Civ.  App.  273. 

Vermont.  —  Wood  v.  Stewart,  7  Vt.  152. 

Virginia.  —  French  v.  Loyal  Co.,  5  Leigh 
(Va.)  627;  Shenandoah  Valley  R.  Co.  v.  Lu- 
cado,  86  Va.  390. 

Actual  Notice  is  to  be  proved  by  direct  evi- 
dence, and  cannot  be  implied  from  circum- 
stances. Peebles  v.  Reading,  8  S.  &  R.  (Pa.) 
484.  See  also  Keith  v.  Wheeler,  159  Mass.  161. 
Compare  French  v.  Loyal  Co.,  5  Leigh  (Va.)627. 

But  in  some  cases  where  actual  notice  has 
been  divided  inio  two  classes,  express  and  im- 
plied (the  latter  class  being  the  same  as  that 
herein  treated  as  constructive  notice),  it  has 
been  said  that  express  notice  is  10  be  proved 
by  direct  evidence,  while  implied  notice  may 
be  established  by  proof  of  circumstances  from 
which  it  is  inferatle  as  a  fact.  Baltimore  v. 
Whittington,  78  M  J.  231 ;  Williamson  v.  Brown, 
15  N.  Y.  354.  See  also  Knapp  v.  Bailey,  79 
Me.  195,  1  Am.  St.  Rep.  295;  Rhodes  v.  Out- 
calt,  48  Mo.  370;  Vaughn  v.  Tracy,  22  Mo. 
415;  McNally  v.  Cohoes,  127  N.  Y.  350. 

4.  Competency  of  Evidence  for  Court  —  Suffi- 
ciency for  Jury.  —  Pollak  v.  Davidson,  87  Ala. 
551;  Vaughn  v.  Tracy,  22  Mo.  415.  See  also 
Henneberry  v.  Morse,  56  111.  395;  Bradbury 
v.  Falmouth,  18  Me.  64;  Avery  v.  Halsey,  14 
Pick.  (Mass.)  174;  Francis  v.  Kansas  City, 
etc.,  R.  Co.,  no  Mo.  387;  Nute  v.  Nute,  41  N. 
H.  60. 

5.  Sufficiency  of  incontroverted  Facts,  Question 
for  Court. —  Hirdsall  v.  Russell,  29  N.  Y.  220; 
Claflin  v.  Lenheim,  66  N.  Y.  306. 

6.  Onus  Probandi  upon  Person  Alleging  Notice. 
—  Bartlett  v.  Varner,  56  Ala.  580,  tiling  Car- 
penter v.  Devon,  6  Ala.  718;  Walker  v.  Palmer, 
24  Ala.  358;  and  Carroll  v.  Malone,  28  Ala. 
521. 
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inquiry  with  all  due  prudence  and  diligence,  but  without  obtaining  the 
knowledge  with  which  it  is  sought  to  charge  him,  or  by  showing  that  the 
course  of  inquiry  suggested  by  the  circumstances  in  evidence  would  not  have 
led  to  discovery  of  the  fact.1 

c.  When  Inference  ok  Notice  Becomes  Conclusive.  —  But  when 

from  the  uncontroverted  facts  in  evidence  it  appears  that  circumstances 
exist*  d  of  which  the  party  sought  to  be  charged  had  knowledge  or  informa- 
ti  mi  sufficient  to  affect  his  conscience,  and  thereby  put  him  upon  inquiry 
which,  if  followed  with  reasonable  diligence,  would  necessarily  have  led  him 
to  actual  knowledge  of  the  particular  fact,  and  his  failure  to  make  the  inquiry 
is  not  satisfactorily  explained,  he  will  be  held  chargeable  with  the  knowledge 
which  he  might  thus  have  acquired,  and  will  not  be  allowed  to  say  that  he 
did  not  actually  know  that  the  fact  existed.  His  knowledge  of  the  circum- 
stances being  sufficient  to  make  it  his  duty  to  inquire  and  to  render  any 
inaction  on  his  part  unconscientious,  his  failure  to  pursue  the  path  of  duty  is 
no  defense  or  excuse.  Under  such  circumstances  it  is  said  that  the  presump- 
tion of  notice  is  conclusive.2 


1.  Failure  to  Discover  Fact  After  Due  Inquiry. 

—  Rhodes  v.  Outcall,  48  Mo.  367;  Rogers  v. 
Jones,  8  N.  H.  264  Cambridge  Valley  Bank 
v.  Delano,  48  N.  Y.  326;  Williamson  v.  Brown, 
15  N.  Y.  354;  Acer  v.  Westcott,  46  N.  Y.  384, 
7  Am.  Rep.  355.  See  also  supra,  this  section, 
Sufficiency  of  Circumstances  —  Where  Inquiry 
Has  Proved  Futile. 

Where  Inquiry  Would  Not  Have  Disclosed  Fact. 

—  Meux  v.  Bell,  1  Hare  86;  Birdsall  v.  Rus- 
sell, 29  N.  Y.  220;  Cambridge  Valley  Bank  v. 
Delano,  48  N.  Y.  326;  King  v.  Travis,  4  Hayw. 
(Tenn.)  283.  See  also  supra,  this  section, 
Sufficiency  of  Circumstances —  Where  Inquiry 
Would  Be  Unavailing. 

2.  Inference  of  Notice  Conclusive  —  England.  — 
Plumb  v.  Fluitt,  2  Anstr.  432;  Hewitt  v.  Loose- 
more,  g  Hare  450;  Kennedy  v.  Green,  3  Myl. 
&  K.  699. 

United  States.  —  Townsend  v.  Little,  109  U. 
S.  504. 

Georgia.  — Jordan  v.  Pollock,  14  Ga.  145. 

Missouri.  —  Speck  v.  Riggin,  40  Mo.  405; 
Mason  v.  Black,  87  Mo.  329;  Francis  v.  Kan- 
sas City,  etc.,  R.  Co.,  110  Mo.  387. 

New  Jersey. — Van  Doren  v.  Robinson,  16 
N.  J.  Eq.  261. 

New  York.  — Conro  ».  Port  Henry  Iron  Co., 


12  Barb.  (N.  Y.)  56;  Birdsall  v.  Russell,  29 

N.  Y.  220. 

Pennsylvania.  — Allegheny  First  Nat.  Bank 
v.  Farmers  Deposit  Nat.  Bank,  (Pa.  1886)  5 
Cent.  Rep.  511;  Garrard  v.  Pittsburgh,  etc., 
R.  Co.,  29  Pa.  St.  154.  See  also  Weidler  v. 
Farmers'  Bank,  11  S.  &  R.  (Pa.)  134. 

Virginia.  —  French  v.  Loyal  Co.,  5  Leigh 
(Va.)  627. 

Constructive  Notice  as  Legal  Presumption.  —  In 

some  cases  it  has  been  broadly  stated  that 
while  actual  notice  is  a  presumption  of  fact, 
constructive  notice  is  a  presumption  of  law 
and  cannot  be  rebutted.  Baltimore  v.  Whit- 
tington,  78  Md.  231;  Williamson  v.  Brown,  15 
N.  Y.  354;  Sickles  v.  While,  66  Tex.  178.  See 
also  Doyle  v.  Teas,  5  111.  243,  and  Construc- 
tive Notice,  vol.  7,  p.  4. 

Notice  Implied  from  Taking  Indemnity.  — 
Where  a  sheriff  sold  goods  of  a  bankrupt  un- 
der a  writ  of  fieri  facias,  having  no  notice  of 
the  act  of  bankruptcy  until  after  the  levy,  and 
afterwards  paid  over  the  proceeds  to  the  judg- 
ment creditor  upon  an  indemnity,  in  an  action 
by  the  assignee  against  the  sheriff  it  was  held 
that  the  payment  was  made  after  notice,  since 
the  indemnity  could  have  been  exacted  only 
on  knowledge  of  the  facts.  Young  v.  Mar- 
shall, 8  Bing.  43,  21  E.  C.  L.  215. 
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By  Alfred  Pizey. 

I.  Terminology  and  Scope  of  Title,  594. 

1.  Notice  of  Pendency,  594. 

2.  Lis  Pendens,  594. 

II.  Doctrine  Generally,  595. 

1.  Statement  of  Rule,  595. 

2.  Reasons  Assigned  for  Rule,  596. 

a.  Equitable  Notice,  596. 

(1)  In  General,  596. 

(2)  Lis  Pendens  and  Notice  Distinguished,  596. 

(3)  Lis  Pendens  Statutes  and  Notice,  599. 

(4)  How  Far  Lis  Pendens  Coextensive  7vil/i  Notice,  599. 

b.  Presumption  of  Notice  of  Judicial  Proceedings,  601. 

c.  Lata  of  Actions  in  Rem,  601. 

d.  Law  of  Res  Judicata,  601. 

3.  Origin  and  History,  604. 

a.  Lis  Pendens,  Sale  of  Litigious  Rights,  and  Champerty,  604. 

(1)  At  Early  Law,  604. 

(2)  Under  Modern  Law,  604. 

(a)  Sale  of  Litigious  Rights,  604. 
(^)  Champerty,  605. 

b.  Law  and  Chancery,  605. 

(1)  In  General,  605. 

(2)  Lis  Pendens  in  Equity  Available  at  Lau>,  606. 

(3)  Lord  Paeon's  Ordinance,  606. 

III.  Commencement,  Continuity,  and  Termination  of  Lis  Pendens,  607. 

1.  Requisites  in  General,  607. 

2.  Commencement  of  Lis  Pendens,  609. 

a.  Transfers  by  Defendants,  609. 

(1)  Early  Rules,  609. 

(2)  Statute  4  Anne,  c.  10,  §  22,  609. 

(a)  In  General,  609. 

(F)  Voluntary  Appearance  —  Publication  of  Service,  611. 
(V)  Writs  of  Error,  611. 

(3)  Lis  Pendens  Statutes,  611. 

(a)  General  Laws,  611. 

(J?)  Notice  of  Pendency  Statutes,  612. 

aa.  Statutory  Provisions,  612. 

bb.  Purpose  and  General  Scope  of  Statutes,  613. 

cc.  Filing  of  Pleadings,  615. 

dd.  Service  of  Process,  615. 

(4)  Indexing  or  Recording  Notice  or  Pleadings,  616. 

(5)  Defective  Pleadings  —  Amendments,  616. 

b.  Transfers  by  Plaintiffs  and  Codefendants,  617. 

(1)  In  General,  617, 

(2)  Notices  of  Pendency,  618. 

3.  Continuity  and  Termination  of  Lis  Pendens,  618. 

a.  Under  General  Law,  618. 
(1)  In  General,  618. 

591  Volume  XXI. 


NOTICE  OF  PENDENCY 


(2)  Rights  Acquired  After  Judgment  or  Decree,  619. 

(a)  Under  Voluntary  Transfers,  619. 

aa.  Before  Institution  of  Appellate  or  Other  Pro- 
ceedings, 619. 

bb.  After  Appellate  or  Other  Proceedings  Are 
Instituted  and  Pending,  620. 

cc.  Between  Entry  and  Execution  of  Pinal  Judg- 
ment, 620. 

dd.  Dismissal  Without  Trial  on  Merits,  621. 
(^)  Under  Judicial  Sales,  621. 

(3)  Failure  to  Make  "Full  P/osccution,"  622. 

(«)  General  Rule,  622. 

(b)  Origin  and  Scope  of  Rule,  623. 

(4)  Abatement  of  Action  or  Suit  by  Death  of  Party,  623. 

b.  Under  ATotice  of  Pendency  and  Recording  Acts,  624. 

(1)  /;/  General,  624. 

(2)  Cancellation  or  Discharge  of  Notice,  624. 

(tf)  In  General,  624. 

(b)  Statutory  Provisions,  625. 

c.  Interlocutory  Orders  and  Decrees,  626. 

d.  Accidental  Loss  or  Destruction  of  Notice  or  Other  Papers,  626. 
IV.  Property  Within  Law  of  Lis  Pendens,  626. 

1.  In  General,  626. 

2.  Personal  Property,  626. 

a.  View  that  Lis  Pendens  Applies  to  Persotialty,  626. 

b.  View  that  Lis  Pendens  Does  Not  Apply  to  Personalty,  627. 

c.  Arguments  For  and  Against  Application  to  Personalty,  627. 

(1)  For  Application  to  Personalty,  627. 

(2)  Against  Application  to  Personalty,  627. 

d.  Creditors'  Suits  and  Proceedings  in  Bankruptcy,  628. 

e.  Negotiable  Paper,  628. 

f.  Mortgage  Notes  and  Bonds,  629. 

g.  Articles  of  Ordinary  Commerce,  629. 

V.  Actions,  Suits,  and  Proceedings  Within  Law  of  Lis  Pendens,  629. 

1.  Under  General  Law,  629. 

a.  Actions  and  Suits  Involving  Real  Property,  629. 

b.  Actions  and  Suits  Involving  Personal  Property,  630. 

c.  Actions  and  Suits  Not  Involving  Property,  630. 

2.  Under  Lis  Pendens  Statutes,  631. 

3.  Particular  Actions  and  Suits,  632. 

a.  Creditors'  Suits,  632. 

(1)  In  General,  632. 

(2)  Involving  Real  Property,  633. 

(3)  Involving  Personal  Property,  633. 

(4)  Bills  for  Discovery  and  the  Like,  634. 

(5)  By  Simple  Contract  Creditor,  635. 

(6)  By  Creditor  of  Decedent,  635. 

(7)  Against  Insolvent  Corporations,  635. 

(8)  Supplementary  Proceedings,  636. 

(9)  EpTect  of  Bankruptcy  Proceedings  on  Lien  or  Lis  Pendens, 

636.  ,  R 

(10)  Statutes  Affecting  Lien  or  Lis  Pendens,  636. 

b.  Attachments  and  Receiverships,  637. 

(1)  In  General,  637. 

(2)  Notice  of  Pendency  —  Filing  or  Recording  Attachment,  638. 

(3)  Record  of  Appointment  of  Receiver,  638. 

c.  Suits  to  Foreclose  or  Enforce  Liens,  638. 

(1)  Ln  General,  638. 

(2)  Mortgage  Liens,  639. 

(3)  Mechanics'  Liens,  639. 
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d.  Actions  of  Ejectment  or  in  Nature  of  Ejectment,  639. 

(1)  Right  to  Possession  of  Premises,  639. 

iff)  Persons  Coming  In  under  Defendant,  639. 
(b)  Expiration  and  Alienation  of  Plaintiff's  Right  and 
Title,  640. 

(2)  Title  to  Premises,  640. 

{a)  Early  Action,  640. 
(0)  Modern  Action,  641. 

(3)  Notice  of  Pendency  and  Res  Judicata  Statutes,  641. 

e.  Forcible  Entry  and  Detainer,  641. 

f.  Suits  for  Partition,  641. 

(1)  In  General,  641. 

(2)  Notices  of  Pendency,  642. 

g.  Suits  for  Divorce  and  Alimony,  642. 

h.  Proceedings  in  Insolvency  or  Bankruptcy,  642. 

i.  Suits  on  Unrecorded  Instruments,  642. 

j.  Inquisitions  of  Lunacy  or  Habitual  Drunkenness,  643. 
k.  Suits  to  Charge  Separate  Estate  of  Married  Woman,  643. 
/.  Actions  to  Establish  or  Annul  Wills,  643. 

Debt  Against  Heir,  643. 
n.  Quo  Warranto,  644. 

4.  Special  Proceedings,  644. 

5.  Collateral  Proceedings  in  Actions,  644. 

6.  Proceedings  on  Execution,  645. 

VI.  Who  Are  Purchasers  Pendente  Lite,  645. 

1.  Lncumbrancers  and  Purchasers  at  Judicial  Sales,  645. 

2.  Lessees  of  Real  Estate,  646. 

3.  Alienees  of  Defendants,  646. 

4.  Alienees  of  Plaintiffs,  647. 

5.  Alienees  of  Purchaser  Pendente  Lite,  647. 

6.  Transfers  Between  Parties  to  Action  or  Suit,  648. 

7.  Persons  Acquiring  Rights  Before  Lis  Pendens  Commences,  648. 

a.  General  Rule,  648. 

b.  Prior  Liens  and  Like  Lntercsts,  649. 

c.  Tax  Titles,  650. 

d.  Under  Executory  Contracts  for  Sale  of  Land,  650. 

e.  Under  Lnstruments  Not  Recorded,  650. 

(1)  General  Rule,  650. 

(2)  Notice  of  Pendency  Statutes,  651. 

(a)  Ln  General,  651. 

(b)  Effect  of  Notice  upon  Statute,  651. 

f.  Under  Recording  Acts,  652. 

g.  Statutes  Relating  to  Parties  to  Actions,  652. 

VII.  Burden  of  Proof     Evidence,  652. 

VIII.  Injunctions  Against  Alienation  —  Receivers,  653. 
IX.  Lis  Pendens  and  Limitation  of  Actions,  653. 
X.  Lis  Pendens  as  Lien,  654. 

XI.  Extraterritorial  Effect  of  Lis  Pendens,  654. 

1.  Ln  General,  654. 

2.  Between  Domestic  and  Foreign  States  and  Countries,  654. 

3.  Between  Districts  in  State,  655. 

a.  In  General,  655. 

b.  Notice  of  Pendency,  655. 

c.  Between  United  States  and  States,  655. 

d.  Between  Courts  Having  Concurrent  Jurisdiction,  6^6. 
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CROSS-REFERENCES. 


Fot  matters  of  Procedure,  see  the  Kncyclop/edia  of  Pleading  and  Practice, 
the  title  ANOTHER  SUIT  PENDING,  vol.  i,  p.  750;  and  for  lis  pendens  as 
affected  by  the  law  of  parties  to  actions,  see  the  title  PARTIES  TO  ACTIONS, 
vol.  15.  p.  456- 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  title,  see  in 
this  work  the  following  titles:  CHAMPERTY  AND  MAINTENANCE, 
vol.  5,  p.  815;  FINAL  JUDGMENTS  AND  DECREES,  vol.  13,  p.  23; 
FOREIGN  JUDGMENTS,  vol.  13,  p.  974;  FRAUDULENT  SALES 
AND  CONVEYANCES,  vol.  14,  p.  210;  JUDGMENTS  AND  DE- 
CREES, vol.  17,  p.  756;  LIMITATION  OF  ACTIONS,  vol.  19,  p.  136; 
NOTICE,  ante;  RECORDING  ACTS;  RES  JUDICATA. 


I  Terminology  and  Scope  of  Title  —  1.  Notice  of  Pendency.  —  In  most 

jurisdictions,  as  the  result  of  legislation  intended  to  obviate  some  of  the  hard- 
ships of  the  common-law  lis  pendens,  an  action  or  suit  is  no  longer  lis  pendens 
until  what  is  called  in  most  of  the  statutes  a  notice  of  pendency  has  been 
filed  of  record  in  some  designated  public  office;1  and  "  notice  of  pendency" 
is  a  term  that  has  very  generally  superseded  lis  pendens  to  indicate  this  branch 
of  the  law.2  Such  statutes,  however,  except  as  to  the  time  when  the  lis 
pendens  commences,  leave  the  general  principles  governing  the  subject  prac- 
tically unchanged.3 

2.  Lis  Pendens.  —  The  word  lis,  in  a  general  sense,  means  a  controversy 
or  dispute  in  pais;  but  specifically  it  is  used  to  denote  an  action  or  suit  in 
court.4  The  term  lis  pendens,  however,  means  always  a  "pending  suit"  in 
court,5  and  has  no  application  to  a  controversy  which  has  not  yet  become  the 
subject-matter  of  litigation.0  It  is  often  used  by  the  courts  as  a  substitute 
for  the  equivalent  English  expression  "pending  suit,"  7  and  an  incorrect 
technical  meaning  is  sometimes  given  to  it.8  As  a  legal  term,  however,  lis 
pendens  denotes  those  principles  and  rules  of  law  which  define  and  limit  the 
operation  of  the  common-law  maxim,  pendente  lite  nihil  innovetur  {innovandum) 
—  pending  the  suit  nothing  should  be  changed.9 


1.  See  statutory  provisions  relating  to  notices 
of  pendency  cited  infra,  ihis  title,  Commence- 
ment,  Continuity,  and  Termination  of  Lis 
Pendens. 

2.  See  generally  cases  cited  herein  from 
states  having  notice  of  pendency  statutes. 

Distinction  Between  Terms.  —  "The  distinc- 
tion between  the  term  lis  pendens  and  the 
phrase  '  notice  of  lis  pendens'  is  not  always 
observed.  The  former  is  a  common-law  lerm, 
the  latter  is  regulated  by  statute."  Empire 
Land,  etc.,  Co.  v.  Engley,  18  Colo.  388. 

3.  See  discussion  of  notice  of  pendency  stat- 
utes, infra,  this  title,  Commencement,  Continuity, 
and  Termination  of  Lis  Pendens. 

4.  Word  "  Lis."  —  Lewis  and  Short  Lat.  Diet. ; 
Burr.  L.  Diet.;  Bouv.  L.  Diet. 

Thus  lis  mota  in  Roman  law  was  applied 
strictly  to  the  commencement  of  an  action, 
and  did  not  refer  to  an  earlier  period  of  the 
controversy  (1  Greenleaf  on  Evidence,  §  131); 
while  in  English  and  American  law  it  refers 
to  the  origin  of  the  controversy,  and  not  10  the 
commencement  of  the  suit.  See  the  titles 
Declarations,  vol.  q.  p.  n;  Pedigree. 

5.  Lis  Pendens  Means  "Pending  Suit." — Roth- 
schild v.  Kohn,  93  Ky.  107,  40  Am.  St.  Rep. 
184;  State  v.  Guinotte,  156  Mo.  513. 

6.  Lis  Pendens  No  Application  to  Mere  Dispute 
in  Pais.  —  Com.  v.  Dieffenbach,  3  Grant  Cas. 
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(Pa.)  368;  Navarro  Pub.  Co.  v.  Fishburn,  2 
Tex.  Unrep.  Cas.  587. 

7.  Lis  Pendens  Used  as  Equivalent  to  "  Pending 

Suit."  —  See,  for  example,  Hunter  v.  Hope- 
town,  4  Macq.  H.  L.  972:  Alabama  G.  S.  R. 
Co.  v.  Thomas,  89  Ala.  294,  18  Am.  St.  Rep. 
119;  McConnell  v.  Hanley,  7  J.  J.  Marsh.  (Ky.) 
529;  Sidwell  v.  Worthington,  8  Dana  (Ky.)  74; 
Hall  v.  Grogan,  78  Ky.  11;  Cole  v.  Flitcraft, 
47  Md.  3(2;  State  v.  Guinotte,  156  Mo.  513; 
Simmons  v.  Simmons,  Phil.  Eq.  (62  N.  Car.) 
63;  Rankin  v.  Hannan,  37  Ohio  St.  113;  Fox  v. 
Reeder,  28  Ohio  St.  181,  22  Am.  Rep.  370; 
Moore  v.  Ogden,  35  Ohio  St.  430. 

8.  Thus  a  plea  in  abatement  autre  action 
pendant  or  lis  alibi  pendens  has  been  incorrectly 
denominated  by  the  courts  a  plea  of  lis  pendens. 
See  City  Bank  v.  Walden,  I  La.  Ann.  46; 
Seevers  v.  Clement,  28  Md.  426;  Smith  v. 
Lathrop,  44  Pa.  St.  326,  84  Am.  Dec.  448;  Mer- 
ritt  v.  American  Steel  Barge  Co.,  49  U.  S. 
App.  85. 

9.  Lis  Pendens  and  Maxim  Pendente  Lite  Nihil 
Innovetur  —  England.  —  Co.  Lilt.  344/'/  Bel- 
lamy v.  Sabine,  1  De.  G.  &  J.  566,  3  Jur.  N. 
S.  943;  Winchester  v.  Paine,  n  Ves.  Jr.  194. 

United  States.  —  Secombe  v.  Steele,  20  How. 
(U.  S.1  94. 

California.  —  Randall  v.  Duff,  79  Cal.  115. 
Georgia.  —  Moody  v.  Millen,  103  Ga.  452. 
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Statement  of  Rule. 


II.  Doctrine  Generally  —  1.  Statement  of  Rule.  —  The  general  rule  as  to 
lis  pendens  is  that  a  person  who  acquires  an  interest  in  property  involved  in 
litigation,  pendente  lite  and  from  a  party  litigant,  takes  subject  to  the  rights 
of  the  other  parties  to  the  suit  as  finally  adjudicated,  and  is  concluded  by  the 
judgment  or  decree  whether  he  becomes  a  party  to  the  action  or  suit  and  has 
his  day  in  court  or  not.1 

Iowa.  — Jackson  v.  Cenlerville,  etc.,  R.  Co., 
64  Iowa  292. 

Kansas.  — Wilkinson  v.  Elliott,  43  Kan.  590, 
ig  Am.  St.  Rep.  158. 

Kentucky.  —  Morton  v.  Long,  3  A.  K.  Marsh. 
(Ky.)  414;  Henderson  v.  Pickett,  4  T.  B.  Mon. 
(Ky.)  58,  16  Am.  Dec.  130;  Stone  v.  Connelly, 

1  Met.  (Ky.)  652,  71  Am.  Dec.  499;  Wickliffe 
v.  Breckinridge,  1  Bush  (Ky.)  427;  Hawes  v. 
Orr,  10  Bush  (Ky.)43i;  Wallace  v.  Marquett, 
88  Ky.  130;  Wallace  v.  Arnold,  (Ky.  1889),  to 
S.  W.  Rep.  647,  10  Ky.  L.  Rep.  752;  Boyd  v. 
Emmons,  103  Ky.  393,  3  Prob.  Rep.  Ann.  374; 
Middleton  v.  Davis-Rankin  Bldg.,  etc.,  Co., 
(Ky.  1898)  45  S.  W.  Rep.  896,  20  Ky.  L.  Rep. 
263. 

Louisiana.  —  Conrad  v.  Patzelt,  29  La.  Ann. 
468;  Bell  v.  Chicago,  etc.,  R.  C,  34  La.  Ann. 
785. 

Maine.  —  Berry  v.  Whitaker,  58  Me.  423; 
Crooker  v.  Crooker,  57  Me.  395;  Snowman  v. 
Harford,  57  Me.  397;  Smith  v.  Hodsdon,  78 
Me.  180. 

Maryland.  —  Schaferman  v.  O'Brien,  28  Md. 
565,  92  Am.  Dec.  708;  Tongue  v.  Morton,  6 
Har.  &  J.  (Md.)2i  (approved  in  Oliver  v.  Caton, 

2  Md.  Ch.  298);  Walsh  v.  Smyth,  3  Bland 
(Md.)  27. 

Minnesota.  —  Steele  v.  Taylor,  I  Minn.  275. 
Mississippi.  —  Osborne  v.  Crump,  57  Miss. 
622;  Allen  v.  Poole,  54  Miss.  323. 

Missouri.  —  Bailey  v.  Winn,  113  Mo.  155; 
Dodd  v.  Lee,  57  Mo.  App.  167. 

Nebraska.  —  Scudder  v.  Sargent,  15  Neb.  102. 
New  Jersey.  —  Allen  v.  Morris,  34  N.  J.  L. 
159- 

New  York.  —  Greenwich  Bank  v.  Loomis,  2 
Sandf.  Ch.  (N.  Y.)  70;  White  v.  Carpenter,  2 
Paige  (N.  Y.)  253;  Sedgwick  v.  Cleveland,  7 
Paige  (N.  Y  )  287;  Murray  v.  Blatchford,  1 
Wend.  (N.  Y.)  584,  19  Am.  Dec.  537;  Ladd  v. 
Stevenson,  112  N.  Y.  325,  8  Am.  St.  Rep.  748. 

North  Carolina.  —  Dancy  v.  Duncan,  96 
N.  Car.  in;  Rollins  v.  Henry,  78  N.  Car.  342. 

Ohio.  —  Stewart  v.  Wheeling,  etc.,  R.  Co., 
53  Ohio  St.  151 ;  Fox  v.  Reeder,  28  Ohio  St.  181, 
22  Am.  Rep.  370;  Ludlow  v.  Kidd,  3  Ohio  541 ; 
Roberts  v.  Dorcn,  10  Ohio  Dec.  (Reprint)  349. 
20  Cine.  L.  Bui.  397. 

Tennessee.- — Justice  v.  McBroom,  1  Lea 
(Tenn.)  555;  Paul  p.  Williams,  12  Lea  (Tenn.) 
215;  Garretson  v.  Brien.  3  Heisk.  (Tenn.)  534; 
American  Exch.  Bank  v.  Andrews,  12  Heisk. 
(Tenn.)  306. 

Texas.  —  Mealy  v.  Lipp,  91  Tex.  182,  defy- 
ing writ  of  error  to  16  Tex.  Civ.  App.  163; 
Wortham  v.  Boyd,  66  Tex.  401;  Flanagan  v. 
Pearson,  61  Tex.  302;  Willis  v.  Ferguson,  59 
Tex.  172;  Rogers  v.  Green,  35  Tex.  730; 
Briscoe  v.  Bronaugh,  1  Tex.  326,  46  Am.  Dec. 
108;  Bovven  v.  Kirkland,  17  Tex.  Civ.  App. 
346. 

West  Virginia.  —  Stout  v.  Philippi  Mfg.,  etc., 
Co.,  41  W.  Va.  339,  56  Am.  St.  Rep.  843;  WH- 
fong  v.  Johnson,  41  W.  Va.  283;   Parker  v. 
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Illinois.  —  McCauley  v.  Rogers,  10  111.  App. 
559,  affirmed  104  111.  578. 

Iowa.  —  McGregor  v.  McGregor,  21  Iowa  441. 

Maryland.  —  Inloes  v.  Harvey,  11  Md.  519. 

Missouri.  —  Burnham  v.  Smith,  82  Mo.  App. 
35- 

Nevada.  —  Powell  v.  Campbell,  20  Nev.  232. 

New  Jersey.  —  Geishaker  v.  Pancoast,  57  N. 
J.  Eq.  60.  affirmed  58  N.  J.  Eq.  537;  Taylor  v. 
Woodward,  10  N.  J.  L.  1. 

New  York.  —  Lamont  v.  Cheshire,  65  N.  Y. 
30,  affirming  6  Lans.  (N.  Y.)  234;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Murray 
v.  Lylburn,  2  Johns.  Ch.  (N.  Y.)44t;  Crocker 
v.  Lewis,  79  Hun  (N.  Y.)  400,  affirmed  144  N. 
Y.  140;  Fuller  v.  Scribner,  16  Hun  (N.  Y.) 
130,  affirmed  76  N.  Y.  190;  Zeiter  v.  Bowman, 
6  Barb.  (N.  Y.)  133. 

North  Carolina.  —  Isler  v.  Brown,  66  N.  Car. 
556. 

Texas.  —  Lee  v.  Salinas,  15  Tex.  495;  Hearne 
v.  Erhard,  33  Tex.  60;  Bowen  v.  Kirkland,  17 
Tex.  Civ.  App.  346. 

West  Virginia.  —  Lynch  v.  Andrews,  25  W. 
Va.  751;  Zane  v.  Fink,  18  W.  Va.  693. 

1.  Purchaser  Pendents  Lite  Bound  by  Judgment 
or  Decree  —  England  — Yeavely  v.  Yeavely,  3 
Ch.  Rep.  44,  Tothill  161 ;  Witham  v.  Bland,  3 
Swanst.  276  (approved  in  Coulston  v.  Gardiner, 
3  Swanst.  279);  Crofts  v.  Oldfield,  3  Swanst. 
278;  Bird  o.  Littlehales,  3  Swanst.  299;  Lan- 
don  v.  Morris,  5  Sim.  247. 

United  States. — Tilton  v.  Cofield,  93  U.  S. 
163,  reversing  2  Colo.  392;  Whiteside  v.  Hasel- 
ton,  110  U.  S.  296;  Allen  v.  Halliday,  28  Fed. 
Rep.  261;  Belmont  Nail  Co.  v.  Columbia 
Iron,  etc.,  Co..  46  Fed.  Rep.  8;  Pitt  v.  Rodgers, 
(C.  C.  A.)  104  Fed.  Rep.  387,  affirming  96  Fed. 
Rep.  668;  Pullan  v.  Cincinnati,  etc..  Air  Line 
R.  Co.,  4  Biss.  (U.  S.)  35,  20  Fed.  Cas.  No. 
11,461. 

Alabama.  —  Center  v.  Planters',  etc.,  Bank, 
22  Ala.  743;  Evans  v.  Welch,  63  Ala.  250; 
Moon  v.  Crowder,  72  Ala.  79;  Morton  v.  New 
Orleans,  etc.,  R.  Co.,  79  Ala.  590;  Harris  v. 
Carter,  3  Stew.  (Ala.)  233,  Stein  v.  McGrath, 
(Ala.  rgoo)  30  So.  Rep.  792. 

Arkansas.  —  Burleson  v.  McDcrmott,  57  Ark. 
229. 

California.  —  Richardson  v.  White,  18  Cal. 
103;  Partridge  v.  Shepard,  71  Cal.  470. 

Colorado.  —  Cheever  v.  Minton,  12  Colo.  557, 
13  Am.  St.  Rep.  258. 

Florida.  —  Elizabethport  Cordage  Co.  v. 
Whitlock,  37  Fla.  190. 

Georgia.  —  Columbus  Factory  v.  Herndon,  54 
Ga.  209;  Swift  v.  Dedericlc,  106  Ga.  35,  fol- 
lowed in  George  v.  McAllister,  106  Ga.  40. 

Illinois.  —  Harms  v.  Jacobs,  160  111.  589; 
Norris  v.  He,  152  111.  190,43  Am.  St.  Rep.  233; 
Smith  v.  Crawford,  81  III.  296;  Loomis  v.  Riley, 
24  111.  307;  Macgregor  v.  Malarkey,  96  III. 
App.  421. 

Indiana.  —  Wilson  v.  Hcfflin,  81  Ind.  35; 
Buser  v.  Shepard,  107  Ind.  417. 
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2.  Reasons  Assigned  for  Rule  —  a.  EQUITABLE  NOTICE — (i)  In  General. 
Lis  pendens  is  almost  universally  discussed  as  if  it  were  one  phase  of  the 
law  of  notice,  the  decisions  holding  that  one  who  acquires  an  interest  subject 
to  a  lis  pendens  thereby  takes  with  notice  of  outstanding  equities  involved  and 
established  in  the  suit.'  It  is  termed  "  constructive  notice"  in  most  of  the 
statutory  provisions  which  deal  with  the  law  of  lis  pendens* 

(2)  Lis  Pendens  and  Notice  Distinguished.  —  While  actual  or  constructive 
notice  in  law  of  the  pendency  of  the  suit  has  some  characteristics  in  common 
with  lis  pendens,3  it  imposes  a  much  greater  penalty  upon  the  pendente  lite 
purchaser.  Thus,  where  the  purchase  is  made  with  notice  of  pendency  the 
purchaser  is  chargeable  with  a  fraud,4  which  is  not  true  where  he  is  affected 
only  by  lis  pendens?    Again,  where  there  is  actual  or  constructive  notice  of 


Clarkson,  39  W.  Va.  184;  Lynch  v.  Andrews, 
25  W.  Va.  751. 

Wisconsin.  —  Brown  v.  Cohn,  95  Wis.  90,  60 
Am.  St.  Rep.  83;  Newton  v.  Marshall,  62  Wis. 
8;  Warner  v.  Trow,  36  Wis.  196;  Murphy  v. 
Farwell,  9  Wis.  102. 

Purchaser  Pendente  Lite  Defined.  —  "A  pur- 
chaser pendente  lite  is  one  who  by  purchase  ac- 
quires an  interest  in  the  matter  in  litigation 
pending  the  suit."  Whiiing  v.  Beebe,  12  Ark. 
564. 

1.  Discussed  as  Phase  of  Law  of  Notice.  —  Wade 
on  Notice  (2d  ed.),  c.  6;  1  Story's  Eq.  Jur. 
(13th  ed.),  §  405;  Wortlev  v.  Birkhead,  2  Ves. 
571;  Pratt  v.  Hoag,  5  Duer  (N.  Y.)  631,  12 
How.  Pr.  (N.  Y.)  215,  Daly  v.  Burchell,  (Supm. 
Ct.  Spec.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  264. 
And  see  generally  cases  cited  throughout  this 
title. 

Notice  Is  of  Two  Sorts  —  actual  notice,  which 
must  be  proved  as  any  other  fact,  and  notice 
by  construction  of  law.  See  the  title  Notice, 
ante.  The  rule  as  to  notice  arising  from  lis 
pendens  is  a  positive  rule  of  law,  made  to  pre- 
vent purchases  of  litigated  titles.  Hiern  //. 
Mill,  13  Ves.  Jr.  114.  To  the  same  effect  see 
Doyle  v.  Teas,  5  111.  202;  Griffith  v.  Griffith, 
Hoffm.  (N.  Y.)  153,  reversed  on  other  grounds  9 
Paige  (N.  Y.)  315. 

Same  Effect  as  Notice  by  Registration  of  Deeds. 
—  It  has  been  held  that  lis  pendens  is  notice  to 
all  the  world,  with  like  effect  as  the  registra- 
tion of  a  deed  under  the  recording  acts;  that 
is,  constructive  notice.  Jones  v.  McNarrin, 
6S  Me.  334,  28  Am.  Rep.  66;  Dovey's  Appeal, 
97  Pa.  St.  153;  Welty  v.  Ruffner,  9  Pa.  St. 
2'*4;  Spencer  v.  Spencer,  9  R.  I.  150. 

2.  See  generally  infra,  this  title,  Commence- 
ment, Continuity,  and  Termination  of  Lis 
Pendens. 

The  Terras  "  Notice  "  and  "  Constructive  Notice  " 

in  connection  with  lis  pendens  are  very  plainly 
permissible  where,  as  in  North  Carolina,  the 
lis  pendens  can  exist,  as  to  real  property,  only 
by  a  strict  compliance  with  the  terms  of  the 
statute,  and  the  statute  itself  declares  that  the 
notice,  when  properly  filed,  shall  be  "  con- 
structive notice."  Arrington  v.  Arrington, 
1 14  N.  Car.  151. 

3.  Illustrations  —  Where  Suit  Indirectly  A ffects 
Property.  —  A  purchaser  pendente  lite  with  no- 
tice of  pendency,  like  a  lis  pendens  purchaser, 
is  not  affected  by  the  judgment  or  decree  if 
the  suit  only  indirectly  concerns  property,  as 
a  suit  for  divorce  and  alimony,  Sun  Ins.  Co. 
v.  White,  123  Cal.  196;  Spencer  v.  Spencer,  9 


R.  I.  150;  Brightman  v.  Biig'ntman,  1  R.  I. 
112;  unless  there  is  collusion  between  the  pur- 
chaser and  the  party  from  whom  he  acquired 
his  interest,  to  defeat  execution,  when  the 
question  of  fraud  would  arise,  Smith  v.  Well- 
born, 75  Ga.  799. 

Interest  Acquired  Before  Suit.  —  Neither  no- 
tice of  pendency  nor  lis  pendens  will  affect  one 
who  acquired  his  interest  in  the  property  prior 
to  the  institution  of  the  suit.  Hokanson  v. 
Gunderson,  54  Minn.  499,  40  Am.  St.  Rep.  354. 

Parties  to  Suit.  —  Neither  a  purchaser  pen- 
dente lite  with  notice  of  pendency  nor  a  lis 
pendens  purchaser  need  be  made  a  party  to  the 
suit,  and  has  no  absolute  right  to  become  a 
party.  Hibernia  Sav.,  etc.,  Soc.  v.  Lewis,  117 
Cal.  577,  affirmed  in  banc  49  Pac.  Rep.  714; 
Brown  v.  Marzyck,  19  Fla.  840;  Holthaus  v. 
Nicholas,  41  Md.  266;  Hovey  v.  Elliott,  118 
N.  Y.  124,  41  Alb.  L.  J.  265,  reversing  53  N.  Y. 
Super.  Ct.  331;  Wisconsin  Cent.  R.  Co.  v. 
Wisconsin  River  Land  Co.,  71  Wis.  94. 

4.  Purchaser  with  Notice  Charged  with  Fraud. 
—  Heatley  v.  Finster,  2  Johns.  Ch.  (N.  Y.)  158; 
Murray  v.  Finster,  2  Johns.  Ch.  (N.  Y.)  155; 
Griswold  v.  Miller,  15'Baib.  (N.  Y.)  520;  Boils 
v.  Boils,  1  Coldw.  (Tenn.)  284;  Lynch  v.  An- 
drews, 25  W.  Va.  751.  Compare  Carrington  v. 
Didier,  8  Gratt.  (Va.)  260. 

5.  Purchase  Affected  Only  by  Lis  Pendens  Not 
Fraudulent.  —  Mead  v.  Orrery,  3  Atk.  235; 
Frakes  v.  Brown,  2  Blackf.  (Ind.)  295;  Rav  v. 
Roe,  2  Blackf.  (Ind.)  258;  18  Am.  Dec.  159; 
and  cases  cited  infra,  this  note. 

"  The  rule  largely  has  its  roots  in  public 
policy,  and  does  not  rest,  as  is  sometimes  sup- 
posed, on  the  equitable  doctrines  of  notice, 
binding  on  the  conscience."  Lamont  v. 
Cheshire,  65  N.  Y.  30,  affirming b~La.ns.  (N.  Y.) 
234.  See  also  White  v.  Carpenter,  2  Paige  (N. 
Y.)  254.  Compare  cases  speaking  of  a  purchase 
affected  by  lis  pendens  as  one  made  in  bad  faith 
and  a  fraud  on  the  adverse  party.  Swift  v. 
Dederick,  106  Ga.  35 ;  Wilson  v.  Hefflin,  Si  Ind. 
35;  Truitt  v.  Truitt,  38  Ind.  16;  Kern  v.  Hazle- 
rigg,  11  Ird.  443,  71  Am.  Dec.  360;  Green  v. 
White,  7  Blackf.  (Ind.)  243;  Kellor  v.  Boyd,  3 
Ohio  238:  Bruff  v.  Thompson,  31  W.  Va.  16. 
per  Green,  J.,  dissenting. 

Not  Liable  for  Value  of  Property  or  Rent  and 
Profits  —  Damages.  —  Carr  v.  Lewis  Coal  Co., 
96  Mo.  149,  9  Am.  St.  Rep.  328,  affirming  15 
Mo.  App.  551;  Jacobs  v.  Smith,  89  Mo.  6S3; 
Gardner  v.  Peckham,  13  R.  I.  102.  Contra. 
Rhinehart  v.  Doswell,  6  La.  Ann.  767;  Mar- 
shall v.  Eggleston,  82  111.  App.  52;  Stout  v. 
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pendency,  the  judgment  or  decree  binds  the  property  in  the  hands  of  the 
pendente  lite  purchaser  although  he  could  not  be  charged  by  lis  pendens  *—  as, 
for  example,  where  the  suit  involves  personal  property,  which  in  many  juris- 
dictions is  held  not  to  be  within  the  scope  of  the  law  on  the  subject  of 


Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  349,  56 
Am.  St.  Rep.  843. 

Lis  pendens  does  not  render  a  person  liable  in 
damages  for  removing  a  building  from  the 
property  at  the  request  of  the  record  owner  and 
party  in  possession.  Marshall  7>.  Shepard,  23 
Kan.  321. 

Not  Liable  for  Costs  of  Suit  Although  Made 
Party. — -A  purchaser  pendente  lite,  although 
rnade  a  party  to  the  suit,  is  not  liable  for  the 
costs  unless  he  actively  contesis  it,  vvhen.it 
seems,  he  conies  in  pro  bono  el  malo,  and  if  un- 
successful all  costs  from  the  beginning  to  the 
end  of  the  action  may  be  taxed  against  him. 
Anonymous,  1  Atk.  88,  571;  L'Estrange  v. 
Robinson,  1  Hog.  202,  34  Rev.  Rep.  226: 
Pooley  v.  Whetham,  28  Ch  D.  53;  Watson  v. 
Hollidav.  20  Ch.  D.  785;  Williams  v.  Winans. 
20  N.  J.  Eq.  392,  reversed  on  other  grounds  22 
N.  J.  Eq.  573;  Murray  v.  Ballou,  1  Johns.  Ch. 
(M.  Y.)  566;  Murray  v.  Lylburn,  2  Johns.  Ch. 
(N.  Y.)  441;  Griswold  v.  Miller,  15  Barb.  (N. 
Y.)  520;  Harrington  v.  Slade,  22  Barb.  (N.  Y.) 
161. 

Where  the  suit  is  not  for.  the  recovery  of 
the  property  or  its  possession,  but  is  to  satisfy 
a  mortgage  or  other  indebtedness,  by  a  sale 
of  the  properly,  all  costs  as  well  as  the  princi- 
p  il  sum  are  properly  paid  out  of  ihe  proceeds. 
M:Pherson  v.  Housel,  13  N.  J.  Eq.  299. 

Value  of  Improvements. —  Where  the  interest 
in  the  property  is  acquired  with  notice  of  pend- 
ency the  purchase  is  not  bona  fide,  and  the 
purchaser  can  recover  nothing  tor  the  value 
of  improvements,  as  against  the  rights  of  ad- 
verse parties  established  by  the  judgment  or 
decree;  and  the  same  ruling  has  been  made 
where  the  purchase  was  affected  only  by  lis 
pendens.  Hoole  v.  Atty.-Gen.,  22  Ala.  190; 
Cible  v.  Ellis,  120  111.  136,  affirming  19  III. 
App.  632;  Asher  v.  Mitchell,  9  III.  App.  335; 
Henderson  v.  Pickett,  4  T.  B.  Mon.  (Ky.)  54, 
16  Am  Dec.  130;  Haven  v.  Adams,  8  Allen 
(Miss  )  363;  Patterson  v.  Brown,  32  N,  Y.  81; 
Shind  v.  H  inley,  71  N.  Y.  319;  Harle  v.  Lang- 
don,  60  Tex.  555;  Wille  v.  Ellis,  22  Tex.  Civ. 
App.  462;  Hurn  Keller,  79  Va.  415;  McGee 
v.  Johnson,  85  Va.  r6i.  See  also  the  title 
Improvements,  vol.  16,  p.  88.  Contra,  Trevel- 
yan  v.  White,  i  Beav.  588;  Rines  v.  Bachelder, 
62  Me.  95.  cited  in  Hinklev,  etc..  Iron  Co.  v. 
■  Black,  70  Me.  473.  35  Am  Rep.  316. 

Statute  of  Limitations.  —  Where  a  purchase  is 
affected  only  by  lis  pendens  the  statute  of  limi- 
tations against  the  enforcement  of  the  judg- 
ment or  decree  will  begin  to  run  from  the 
termination  of  the  lis  pendens;  but  a  purchase 
with  notice  of  pendency  is  fraudulent  and  the 
statute  will  run  only  from  the  time  when  the 
fraud  is  discovered.  Blake  v.  Hevward,  Bailey 
Eq  (S.  Car  120S. 

I.  Purchaser  with  Notice  Bound  by  Judgment 
or  Decree  —  England.  —  Irby  v.  Irby,  4  Jur.  N. 
S.  989;  Preston  v.  Tubbin,  1  Vern.  287. 

United  Stales.  —  Miller  v.  Sherry,  2  Wall. 
(U.  S.)  237;  Carrington  v.  Brents,  1  McLean 
(U.  S.)  167,  5  Fed.  Cas.  No.  2,446,  affirmed  9 


Pet.  (U.  S.)  86.  See  also  Union  Trust  Co.  v. 
Rockford,  etc.,  R.  Co.,  6  Biss.  (U.  S.)  197.  24 
Fed.  Cas.  No.  14,401. 

California.  —  Wise  v.  Griffith,  78  Cal.  152; 
Abadie  v  Lobero,  36  Cal.  390;  Grattan  v.  Wig- 
gins, 23  Cal.  16;  Fogarty  v.  Sparks,  22  Cal. 
143;  Hibernia  Sav.,  etc.,  Soc.  v.  Lewis,  117 
Cal.  577. 

Indiana.  —  Smith  v.  Cottrell,  94  Ind.  379, 
Lozva.  —  Mitchell  v.   Peters,   18  Iowa  119; 
Ferrier    v.    Buzick,  6  Iowa  258.     See  also 
Shumaker  v.  Davidson,  (Iowa  1901)  87  N.  W. 
Rep  441. 

Kansas.  —  Marshall  v.  Shepard,  23  Kan.  321. 
Kentucky.  —  Hord  v.  Marshall,  5  Dana  (Ky.) 
495;  Hart  v.  Hawkins,  3  Bibb  (Ky.)  502,  6  Am. 
Dec.  666;  Henderson  v.  Pickett,  4  T.  B.  Mon. 
(Ky.)  54,  16  Am.  Dec.  130. 

Minnesota.  —  Lebanon  Sav.  Bank  v.  Hollen- 
beck,  29  Minn.  322. 

Mississippi.  —  Coulter  v.  Herrod,  27  Miss 
685. 

Missouri.  —  Lionberger  v.  Baker,  14  Mo. 
APP-  353.  affirmed  88  Mo.  447;  Piercer.  Stinde, 
11  Mo.  App.  364. 

New  Jersey.  —  Turner  v.  Houpt,  53  N.  J.  Eq. 
526. 

New  York.  —  Weed  v.  Smull,  3  Sandf.  Ch. 
(N.  Y.)  273;  Roberts  v.  Jackson,  1  Wend.  (N. 
Y.)  478;  Todd  v.  Eighmie,  10  N.  Y.  App.  Div. 
142;  Weyh  v.  Boylan,  (Supm.  Ct.  Spec.  T.)  62 
How.  Pr.  (N.  Y.)  397,  affirmed  63  How.  Pr. 
(N.  Y.)  72.  See  also  Chautauque  County  Bank 
v.  Rislev,  19  N.  Y.  369,  75  Am.  Dec.  349; 
Bevans  v.  Pierce,  (Marine  Ct.  Gen.  T.)  1  City 
Ct.  (N.  Y.)  259. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342. 

South  Carolina.  —  McGowan  v.  Reid,  33  S. 
Car.  169;  Moragne  v.  du  Cercueil,  4  Desaus. 
S.  Car.)  256. 

Virginia.  —  Simpson  v.  Dugger,  88  Va.  963; 
Davis  v.  Christian,  15  Gratt.  (Va.)  11. 

West  Virginia.  —  Arnold  v.  Casner,  22  W. 
Va.  444;  Barrett  v.  McAllister,  33  W.  Va.  738; 
Bowlby  v.  De  Wit,  47  W.  Va.  323;  Wick  v. 
Dawson,  48  W.  Va.  469. 

Constructive  Notice  of  Pendency.  —  Dickerson 
v.  Campbell,  32  Mo.  544;  Brown  v.  Cohn,  95 
Wis.  90,  60  Am.  St.  Rep  83. 

Interest  Reipublicae  ut  Finis  Sit  Litium  is  a 
maxim,  in  equity,  and  prevents  one  who  ac- 
quires an  equitable  interest  pending  a  suit, 
and  with  notice  of  its  pendency,  ftom  escaping 
the  effect  and  consequence  of  the  decree,  and 
overhauling  and  con t roveri ing  its  justice  and 
merits.  Henderson  v.  Pickett,  4  T.  B.  Mon. 
(Ky.)  54,  16  Am.  Dec.  130.  See  also  Gould  v. 
Stanton,  i6Conn.  12. 

Notice  Must  Be  Proved.  —  There  is  no  pre- 
sumption of  notice  of  pendency.  If  there  is 
no  lis  pendens,  a  party  seeking  to  conclude  the 
purchaser  by  the  judgment  or  decree  must 
prove  notice  Smith  v.  Gale,  144  U.  S.  509, 
affirming  4  Dak.  182.  196;  Buxton  v.  Sargent, 
7  N.  Dak.  503;  Pacific  Mfg.  Co.  v.  Brown,  8 
Wash.  347. 
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transfers  pendente  lift'  *  —  and  affixes  him  with  knowledge  not  only  of  issues 
directly  involved  in  the  litigation,  but  also  of  those  as  to  which,  though 
merely  collateral  thereto,  the  record  puts  him  on  inquiry.2 

By  the  Lis  Pendens  the  purchaser  pendente  lite  is  affected  as  with  notice  of 
everything  set  out  in  the  pleadings  or  exhibits  with  sufficient  certainty  and 
distinctness  to  advise  him  of  its  bearing  upon  the  property  in  litigation  which 
is  pertinent  to  the  issues  and  to  the  relief  sought,3  and  of  other  material  facts 
which  means  of  information  thus  furnished,  pursued  with  ordinary  diligence 
and  prudence,  would  bring  to  his  knowledge;4  but  not  of  any  matters  which 
arc  merely  collateral,  although  they  may  incidentally  appear.3 


1.  Personal  Property  and  Choses  in  Action  — 

England.  —  Morris  v.  Stuart,  16  Beav.  359. 

United  States. — Tregea  v.  Modesto  Irriga- 
tion Dist.,  164  U.S.  179;  Lytle  v.  Lansing,  147 
U.  S.  59,  affirming  38  Fed.  Rep.  204;  Scotland 
County  p.  Hill,  112  U.  S.  183,  132  U.  S.  107; 
Kinsman  v.  Park-hurst,  18  How.  (U.  S.)  289; 
Phelps  v.  Elliott,  35  Fed.  Rep.  455;  Durant 
v.  Iowa  County,  YVoolw.  (U.  S.)  69,  8  Fed.  Cas. 
No.  4,189. 

Arkansas.  — Swantz  v.  Pillow,  50  Ark.  300, 
7  Am.  St.  Rep.  98. 

Illinois.  —  McCauley  v.  Rogers,  10  111.  App. 
559,  affirmed  104  111.  578;  Merritt  v.  Eagan,  59 
III.  212. 

Kentucky.  —  Wilson  v.  Tobin,  5  J.  J.  Marsh. 
(Ky.)  218,  3  J.  J.  Marsh.  (Ky.)  63. 

Missouri.  —  Dodd  v.  Lee,  57  Mo.  App.  167. 

New  York. — Jeff  res  v.  Cochrane,  48  N.  Y. 
671,  affirming  47  Barb.  (N.  Y.)  557  [cited  in 
Holbrook  v.  New  Jersey  Zinc.  Co.,  57  N.  Y. 
616];  Hovey  v.  Elliott,  118  N.  Y.  124,  4  Alb. 
L.  J.  265,  reversing  53  N.  Y.  Super.  Ct.  331. 

Ohio.  —  Secor  v.  Witter,  39  Ohio  St.  218. 

West  Virginia.  —  Bowlby  v.  De  Wit,  47  W. 
Va.  323. 

2.  Purchaser  with  Notice  Affixed  with  Knowl- 
edge of  Collateral  Issues.  —  Bellamy  r\  Sabine, 
1  De.  G.  &  J.  5O6,  3  Jur.  N.  S.  943;  Sharp  v. 
Lumley,  34  Cal.  611;  Smith  v.  Kimball,  36 
Kan.  474;  Jacobs  1.  Smith,  89  Mo.  673;  Gor- 
don v.  Ritenour,  87  Mo.  54;  Geishaker  v. 
Pancoast,  57  N.  J.  Eq.  60,  affirmed  5%  N.  J.  Eq. 
538;  Todd  v.  Eighmie,  10  N.  Y.  App.  Div.  142. 

3.  Lis  Pendens  Notice  of  Facts  Contained  in 
Pleadings  and  Exhibits  —  Alabama.  —  Center  v. 
Planters',  etc..  Bank,  22  Ala.  743. 

Georgia.  —  McNamara  v.  McNamara,  62  Ga. 
200. 

Illinois.  —  Norris  v.  He,  152  111.  190,  43 
Am.  St.  Rep.  233. 

Maine.  —  Smith  v.  Hodsdon,  78  Me.  180. 

Mississippi.  — Allen  v.  Poole,  54  Miss.  323. 

New  York.  —  Griffith  v.  Griffith,  Hoffm.  (N. 
Y.)  153,  reversed  on  other  grounds  9  Paige  (N. 
Y.)3i5- 

North  Carolina.  —  Badger  u.  Daniel,  77  N. 
Car.  251. 

Oregon.  —  Puckett  v.  Benjamin,  21  Oregon 
370;  Walker  v.  Goldsmith.  14  Oregon  125. 

Pennsylvania.  —  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  429. 

Tennessee.  —  Roberts  v.  Francis,  2  Heisk. 
(Tenn.)  127. 

Texas.  —  Wortham  v.  Boyd,  66  Tex.  401; 
York  v.  Carlisle,  19  Tex.  Civ.  App.  269. 

Utah.  -  Armstrong  v.  Broom,  5  Utah  176, 
affirmed  137  U.  S.  266. 

For  Various  Illustrations  see  Whiting  v.  Beebe, 


12  Ark.  421;  Ryan  v.  Newcomb,  125  111.  91; 
Boyd  v.  Emmons,  103  Ky.  393,  3  Prob.  Rep. 
Ann.  374;  Chaffe  v.  Patterson,  61  Miss.  28, 
distinguished  Good  v.  Golden,  73  Miss.  91,  55 
Am.  St.  Rep.  486;  Chapman  v.  West,  17  N.  Y. 
125,  affirming  (Supm.  Ct.  Spec.  T.)  10  How. 
Pr.  (N.  Y.)  367;  Roberts  v.  Francis,  2  Heisk. 
(Tenn.)  127;  Armstrong  v.  Broom,  5  Utah  176, 
affirmed  137  U.  S.  266. 

The  title  of  a  purchaser  pending  a  suit  upon 
a  vendor's  lien  note  in  which  an  attorney's  fee 
is  stipulated  is  subject  to  a  judgment  for  the 
attorney's  fee  as  well  as  for  the  principal  and 
interest.  Hermes  v.  Vaughn,  3  Tex.  Civ. 
App.  607. 

4.  Lis  Pendens  Notice  of  Material  Facts  of  Which 
Suit  Furnishes  Means  of  Information.  ■ —  Norris  v. 
He,  152  111.  190,  43  Am.  St.  Rep.  233;  Smith 
v.  Kimball,  36  Kan.  474;  Boyd  v.  Emmons, 
103  Ky.  393,  3  Prob.  Rep  Ann.  374;  Parks  v. 
Smoot,  (Ky.  1898)  48  S.  W.  Rep.  146;  Jones  v. 
McNarrin,  68  Me.  334,  28  Am.  Rep.  66;  Powell 
v.  Campbell,  20  Nev.  232.  19  Am.  St.  Rep.  350; 
Green  v.  Slayter,  4  Johns.  Ch.  (N.  Y.)  38; 
Parks  v.  Jackson,  11  Wend.  (N.  Y.)  442,  25 
Am.  Dec.  656;  Arrington  v.  Arrington,  114  N. 
Car.  151. 

Attorney's  Lien.  —  A  purchaser  of  property 
pending  an  action  concerning  it  takes  with  no- 
tice of  an  equitable  or  statutoiy  lien  of  an  at- 
torney for  his  fees.  McCain  v.  Portis,  42  Ark. 
402;  Lovett  v.  Moore,  98  Ga.  158  [cited  in  Fry 
v.  Calder,  74  Ga.  7];  Turner  v.  Cates,  90  Ga. 
731;  Creighton  v.  Ingersoll,  20  Barb.  (N. 
Y.)  541;  Hunt  v.  McClanahan,  1  Heisk.  (Tenn.) 
503;  Vaughn  v.  Vaughn,  12  Heisk.  (Tenn.) 
472. 

Purchase   of   Land    Pending    Ejectment. —  In 

ejectment  the  defendant  is  not  required  to 
plead  specific  defenses  to  a  title  which  the 
plaintiff  does  not  disclose  in  his  complaint,  but 
when  such  title  is  presented  by  the  proof,  any 
evidence  that  will  defeat  it  may  be  introduced 
under  the  general  issue;  and  the  action  is  no- 
tice of  that  fact  to  one  who  purchases  the 
plaintiff's  title  pending  the  ejectment.  Hen- 
derson v.  Wanamaker,  49  U.  S.  App.  174. 

5.  Lis  Pendens  Not  Notice  of  Collateral  Matters 
—  England.  —  Worsley  v.  Scarborough,  3  Atk. 
392;  Crofts  v.  Oldfield,  3  Swanst.  278;  Houl- 
ditch  v.  Wallace,  5  CI.  &  F.  629,  1  Dr.  &  Wal. 
490  [affirming  sub  nam.  Wallace  v.  Donegal. 
1  Dr.  &  Wal.  461];  Bellamy  v.  Sabine,  1  De 
G.  &  J.  566,  3  Jur.  N.  S.  943;  Moore  v.  M'Na- 
mara,  2  Ball.  &  B.  186,  12  Rev.  Rep.  73  [dis- 
tinguishing Gaskell  v.  Durdin,  2  Ball  &  B. 
167];  Shallcross  v.  Dixon,  7  L.  J.  Ch.  180. 

United  States.  —  Alexander  v.   Pendleton,  8 
Cranch(U.  S.)462;  Weiler  v.  Dreyfus,  26  Fed. 
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(3)  Lis  Pendetis  Statutes  and  Notice.  —  Statutory  provisions  relating  to  the 
lis  pendens  of  actions  and  suits  do  not  usually  change  the  rules  of  law  relating 
to  notice  or  their  effect  upon  persons  dealing  with  property  in  litigation ;  1  but 
a  contrary  construction  of  such  enactments  is  sometimes  required  by  their 
terms.2 

(4)  Hozv  Far  Lis  Pendens  Coextensive  with  Notice.  —  Because  of  this  dis- 
similarity between  the  law  of  lis  pendens  and  that  of  notice,  many  decisions 
have  placed  the  reason  for  the  rule  upon  other  grounds,  and  have  unqualifiedly 
denied  that  it  rests  upon  the  law  of  notice.3  But  the  statement  of  the  doc- 
trine of  lis  pendens  made  by  Chancellor  Kent  in  a  leading  case  in  the  United 
States  upon  the  subject,  and  frequently  quoted  with  approval,  is  that  "a  lis 


Rep.  824,  affirmed  135  U.  S.  478;  In  re  Great 
Western  Tel.  Co.,  5  Biss.  (U.  S.)  363,  10  Fed. 
Cas.  No.  5,740. 

Connecticut  —  Sanford  v.  Hill,  46  Conn.  54. 

Georgia.  —  McNamara,  62  Ga.  200;  Murray 
v.  Jones,  50  Ga.  109. 

Indiana.  —  Ray  v.  Roe.  2  Blackf.  (Ind.)  258, 
18  Am.  Dec.  159. 

Kansas.  —  Sc.  John  v.  Strauss,  60  Kan.  136. 

Kentucky.  —  Clarkson  v.  Morgan,  6  B.  Mon. 
(Ky.)44i- 

Missouri.  —  Gordon  v.  Rilenour,  87  Mo.  54. 
See  also  Turner  v.  Babb,  60  Mo.  342. 

New  Jersev.  — Geishaker  v.  1'ancoast,  57  N. 
J.  Eq.  60,  affirmed  58  N.  J.  Eq.  537. 

New  York.  — ■  Green  v.  Slayter,  4  Johns.  Ch. 
(N.  Y.)  38;  Griffith  v.  Griffith,  Hoffm.  (N.  Y.) 
153,  reversed  on  other  grounds  9  Paige  (N.  Y.) 
315;  Page  v.  Waring,  76  N.  Y.  463;  Zeiter  v. 
Bowman,  6  Barb.  (N.  Y.)  133;  Todd  v.  Eigh- 
mie,  10  N.  Y.  App.  Div.  142. 

Ohio.  —  Davis  v.  Brown,  2  Ohio  Dec.  (Re- 
print) 644,  4  West.  L.  Month.  272;  Porter  v. 
Barclay,  18  Ohio  St.  546. 

Pennsylvania. — Green  v.  Rick,  121  Pa.  St. 
130,  22  W.  N.  C.  (Pa.)  318,  6  Am.  St.  Rep. 
760. 

Rhode  Island.  —  Brightman  v.  Brightman,  I 
R.  I.  112. 

Tennessee.  — Cockrill  v.  Maney,  2  Tenn.  Ch. 

49. 

Texas.  —  Briscoe  v.  Bronaugh,  1  Tex.  326, 
46  Am.  Dec.  108;  Hoffman  v.  Blume,  64  Tex. 
334;  Wortham  v.  Boyd,  66  Tex.  401 ;  Bowen  v. 
Kirkland,  17  Tex.  Civ.  App.  346. 

West  Virginia. — Stout  v.  Philippi  Mfg., 
etc.,  Co.,  41  W.  Va.  339,  56  Am.  St.  Rep.  843. 

Wisconsin.  —  Kickbusch  v.  Corwith,  108 
Wis.  634. 

Wyoming.  —  Seibel  v.  Balh,  5  Wyo.  409. 

Rents  and  Profits.  —  Suits  to  foreclose  ven- 
dors' liens,  and,  in  jurisdictions  where  a  mort- 
gage lien  is  merely  a  security  for  the  debt, 
mortgage  liens,  are  not  lis  pendens  as  to  the 
rents  and  profits.  Leavell  v.  Poore,  91  Ky. 
321.  It  is  otherwise  of  a  bill  to  foreclose  a 
mortgage  in  which  a  claim  for  the  rents  is  set 
up,  in  jurisdictions  where  mortgages  pass  the 
legal  title  and  right  to  possession.  Watford 
if.  Oates,  57  Ala.  290. 

1.  Law  of  Notice  Unaffected  by  Lis  Pendens 
Statutes — California.  —  Hibcrnia  Sav.,  etc., 
Soc.  v.  Lewis,  117  Cal.  577,  affirmed  in  banc  49 
Pac.  Rep.  .714;  Sampson  v.  Ohleyer,  22  Cal. 
200.  Query  Richardson  v.  White,  18  Cal.  103. 
Compare  Cor  win  v.  Benslay,  43  Cal.  253,  per 
Rhodes,  J.,  concurring. 

Michigan.  — ■  Baker  v.  Pierson,  5  Mich.  457. 


Utah.  —  Whittaker  v.  Greenwood,  17  Utah 
33,  cited  in  Snyder  v.  Murdock,  20  Utah  407. 

Washington.  —  Frank  v.  Jenkins,  11  Wash. 
611 ;  Pacific  Mfg.  Co.  v.  Brown,  8  Wash.  347. 

West  Virginia.  —  Bowlby  v.  De  Wit,  47  W. 
Va.  323;  Arnold  v.  Casner,  22  W.  Va.  444. 

Wisconsin.  —  Brown  v.  Cohn,  95  Wis.  90,  60 
Am.  St.  Rep.  83;  Wisconsin  Cent.  R.  Co.  v. 
Wisconsin  River  Land  Co.,  71  Wis.  94. 

2.  Instances  of  Lis  Pendens  Statutes  Affecting 
Law  of  Notice.  —  Easley  v.  Barksdale,  75  Va.  274 
[approved  in  Hun  v.  Keller,  79  Va.  415];  Davis 
v.  Bonney,  89  Va.  755;  Bruif  v.  Thompson,  31 
W.  Va.  16,  per  Snyder,  J. 

3.  Lis  Pendens  Not  Notice  —  England.  —  Bel- 
lamy v.  Sabine,  1  De  G.  &  J.  566,  3  Jur.  N.  S. 
943- 

Canada.  — Wallbridge  v.  Martin,  2  Ch. 
Chamb.  (Ont.)  275. 

United  States.  —  Belmont  Nail  Co.  v.  Colum- 
bia Iron,  etc  ,  Co.,  46  Fed.  Rep.  8. 

Illinois.  —  Reid  v.  Sheffy,  75  111.  App.  136. 
A'ansas.  —  Smith  v.  Kimball,  36  Kan.  474. 
Kentucky.  —  Kendall  v.  Crouch,  88  Ky.  204; 
Watson  v.  Wilson,  2  Dana  (Ky.)  407,  26  Am. 
Dec.  459. 

louisiana. —  Conrad  v.  Patzelt,  29  La.  Ann. 
468. 

Missouri.  —  Dodd  v.  Lee,  57  Mo.  App.  167. 
New  Hampshire.  —  Hunt?'.  Haven,  52  N.  H. 
162. 

New  Jersey.  —  Geishaker  v.  Pancoast,  57  N. 
J.  Eq.  60,  affirmed  58  N.  J.  Eq.  537;  Turner 
v.  Houpt,  53  N.  J.  Eq.  526;  Haughwout  v. 
Murphy,  22  N.  J.  Eq.  531,  affirming  21  N.  J. 
Eq.  118. 

New  York.  —  Lamont  v.  Cheshire,  65  N.  Y. 
30,  affirming-  6  Lans.  (N.  Y.)  234;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  White  v. 
Carpenter,  2  Paige  (N.  Y.)  254. 

North  Carolina.  — Arlington  v.  Arrington, 
114  N.  Car.  151. 

Ohio.  —  Krebs  v.  Forbiiger,  10  Ohio  Dec. 
(Reprint)  506,  21  ("inc.  L.  Bui.  313. 

Oregon. — Jennings  v.  Kiernan,  35  Oregon 
349;  Houston  v.  Timmerman,  17  Oregon  499, 
11  Am.  St.  Rep.  848. 

Pennsylvania.  —  Dovey's  Appeal,  97  Pa.  St. 
153.  10  W.  N.  C.  (Pa.)  389. 

Rhode  Island.  —  Spencer  v.  Spencer,  9  R.  I. 
150. 

Tennessee.  —  Mann  v.  Roberts,  11  Lea  (Tenn.) 
57;  Shelton  v.  Johnson,  4  Sneed  (Tenn.)  680, 
70  Am.  Dec.  265. 

Virginia.  —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766;  French  v.  Loyal 
Co.,  5  Leigh  (Va.)  671,  per  Brooke,  J.;  Car- 
rington  v.  Didier,  8  Gratt.  (Va.)  260. 
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pendens,  duly  prosecuted  and  not  collusive,  is  notice  to  a  purchaser  so  as  to 
affect  and  bind  his  interest  by  the  decree;"  1  and  as  thus  qualified  lis  pendens 
unquestionably  has  the  same  effect  as  constructive  notice.  It  cannot  be 
g  unsaid,  the  purchaser  being  bound  by  the  judgment  or  decree  although  he 
acquired  his  interest  in  the  property  without  actual  notice  and  for  value.2 

Kentucky. —  Deatly  v.  Murphy,  3  A.  K. 
Marsh.  (Ky.)476;  Kellar  v.  Stanley,  86  Ky.  240. 

Louisiana.  —  Gillespie  v.  Cammack,  3  La. 
Ann.  248;  Cantereau  v.  Lacaze,  9  La.  Ann.  257. 
Maine.  —  Smith  v.  Hodsdon,  78  Me.  180. 
Maryland. —  [nloes  v.  Harvey,  II  Md.  519. 
Minnesota.  —  Conkey  v.  Dike,  17  Minn.  457. 
Mississippi .  —  Alliance  Trust  Co.  v.  Nettleton 
Hardwood  Co.,  74  Miss.  584,  60  Am.  St.  Rep. 
531. 

Missouri.  —  Turner  v.  Babb,  60  Mo.  342; 
Carr  v.  Cates,  96  Mo.  271;  Jacobs  v.  Smith, 
89  Mo.  673;  O'Reilly  v.  Nicholson,  45  Mo.  160; 
Burnhatn  v.  Smith,  82  Mo.  App.  35. 

Nebraska.  — ■  Lincoln  Rapid  Transit  Co.  v. 
Rundle,  34  Neb.  559. 

New  Jersey.- — Metropolis  Nai.  Bank  v. 
Sprague,  21  N.  J.  Eq.  530;  Turner  v.  Houpt, 
53  N.  J.  Eq.  526. 

New  York.  —  Lamont  v.  Cheshire,  65  N.  Y. 
30,  affirming  6  Lans.  (N.  Y.)  234;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Leiich  v. 
Wells,  48  N.  Y.  585,/^  Hunt,  C,  reversing  48 
Barb.  (N.  Y.)  637;  Griffith  v.  Griffith,  Hoffm. 
(N.  Y.)  153,  reversed  on  other  grounds  9  Paige 
(N.  Y.)  315;  Todd  v.  Eighmie,  10  N.  Y.  App. 
142;  Roberts  v.  Jackson,  1  Wend.  (N.  Y.)  478; 
Weber  v.  Fowler,  (Supm.  Ct.  Spec.  T.)  11  How. 
Pr.  (N.  Y.)  458. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342;  Daniel  v.  Hodges,  87  N.  Car.  95; 
Badger  v.  Daniel,  77  N.  Car.  251;  Isler  v. 
Brown,  66  N.  Car.  556. 

Ohio.  —  Ludlow  v.  Kidd,  3  Ohio  541;  Fox 
v.  Reeder,  28  Ohio  St.  181,  22  Am.  Rep.  370; 
Roberts  v.  Doren,  10  Ohio  Dec.  (Reprint)  349, 
20  Cine.  L.  Bui.  397. 

Oregon. — Jennings  v.  Kiernan,  35  Oregon 
349;  Houston  v.  Timmerman,  17  Oregon  499, 
11  Am.  St.  Rep.  848. 

Pennsylvania.  —  Hillside  Coal,  etc.,  Co.  v. 
Heermans,  191  Pa.  St.  116;  Green  v.  Rick, 
121  Pa.  St.  130.  22  W.  N.  C.  (Pa.)  318,  6  Am. 
St.  Rep.  760;  Dovey's  Appeal,  97  Pa.  Si.  153, 
10  W.  N.  C.  (Pa.)  389;  Com.  v.  Dieffenbach, 
3  Grant  Cas.  (Pa.)  368. 

Rhode  Island.  —  Brightman  v.  Brightman,  1 
R.  I.  112. 

South  Carolina.  —  Blake  v.  Heyward,  Bailey 
Eq.  (S.  Car.)  208 ;  State  Bank  v.  Rose,  1  Strobh. 
Eq.  (S.  Car.)  257. 

Tennessee.  —  Ex  p.  Spence,  6  Lea  (Tenn.) 
391;  Mann  v.  Roberts,  11  Lea  (Tenn.)  57. 

Texas.  —  Hutchins  v.  Chapman,  37  Tex. 
612;  Briscoe  v.  Bronaugh,  I  Tex.  326,  46  Am. 
Dec.  108;  Wille  v.  Ellis,  22  Tex.  Civ.  App.  462. 

Virginia.  —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766;  Carrington  v.  Didier, 
8  Gratt.  (Va.)  260. 

West  Virginia.  —  Bowlby  v.  De  Wit,  47  W. 
Va.  323. 

In  case  of  a  suit  prosecuted  to  decree  or 
judgment  only  has  lis  pendens  the  effect  of  no- 
tice, and  then  for  reasons  of  necessity,  not 
because  of  the  equitable  doctrine  of  notice. 
Newman  v.  Chapman,  2  Rand.  (Va.)  93,  14 
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West  Virginia.  —  Goff  v.  McLain,  48  W.  Va. 
445;  Bowlby  v.  De  Wit,  47  W.  Va.  323. 

Wisconsin.  —  Broivn  v.  Colin,  95  Wis.  90,  60 
Am.  St.  Rep.  83;  Kellogg  v.  Fanchcr,  23  Wis. 
21,  99  Am.  Dec.  96. 

1.  Chancellor  Kent's  Statement  of  Law  of  Lis 
Pendens. —  Murray  v.  Ballou,  1  Johns.  Ch.  (N. 
Y.)  566,  approved  \n  the  following  cases: 

United  States.  —  Warren  County  v.  Marcy, 
97  U.  S.  96;  Union  Trust  Co.  v.  Southern  In- 
land Nav.,  etc.,  Co.,  130  U.  S.  565;  Bell  v. 
Ohio  L.,  etc.,  Co.,  1  Biss.  (U.  S.)  260,  3  Fed. 
Cas.  No.  1,260. 

Alabama.  —  Evans  v.  Welch,  63  Ala.  250; 
Doe  v.  Migee,  8  Ala.  570. 

Georgia.  —  Edwards  v.  Banksmiih,  35  Ga. 
213;  Weems  v.  Harrold,  75  Ga.  866. 

Indiana  —  Wilson  v.  Hefflin,  81  Ind.  35; 
Truitt  v.  Truitt,  38  Ind  16;  Kern  v.  Hazlerigg, 
11  Ind.  443,  71  Am.  Dec.  360;  Green  v.  White, 
7  Blackf.  (Ind.)  243. 

Kentucky.  —  Boyd  v.  Emmons,  103  Ky.  393, 
3  Prob.  Rep.  Ann.  374. 

New  Hampshire.  —  Hunt  v.  Haven,  52  N.  H. 
162. 

New  York.  — Skeel  v.  Spraker,  8  Paige  (N. 
Y.)  182;  Jackson  v.  Andrews,  7  Wend.  (N.  Y.) 
152,  22  Am.  Dec.  574;  Griswold  v.  Miller,  15 
B.irb.  (N.  Y.)  520. 

Pennsylvania.  —  Hillside  Coal,  etc.,  Co.  v. 
Heermans,  191  Pa.  St.  116;  Green  v.  Rick,  121 
P  i  St.  130,  22  W.  N.  C.  (Pa.)  318,  6  Am.  St. 
Rep.  760;  Diamond  v.  Lawrence  County,  37 
Pa.  St.  353.  78  Am.  Dec.  429. 

Tennessee.  — Tharpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674. 

Wisconsin.  —  Kellogg  v.  Fancher,  23  Wis. 
21.  9Q  Am.  Dec.  96. 

2.  Interests  Acquired  Pendente  Lite  Without 
Notice  and  for  Value  Affected  by  Lis  Pendens  — 
England.  —  Sorrell  v.  Carpenter,  2  P.  Wms. 
483;  liird  v.  Littlehales,  3  Swanst.  299;  Bel- 
lamy v.  Sabine,  1  De  G.  &  J.  566,  3  Jur.  N.  S. 
9I.3;  Flemming  v.  Page,  Finch  320;  Barns  v. 
Canning,  Ch.  Cas.  (pt.  i.)  300  {citing  Culpepper 
v.  Aston,  Ch.  Cas.  (pt.  ii.)  115.  221];  Berry  v. 
Gibbons,  L.  R.  8  Ch.  j^j,per  Lord  Romilly, 
M.  R. 

United  Stales.  —  McClaskey  v.  Barr,  48  Fed. 
Rep.  130,  modified  on  other  grounds  62  Fed. 
Rep.  209;  Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  8;  Phelps  v.  Elliott,  35 
Fed.  Rep.  455. 

Alabama.  —  Doe  v.  Magee,  8  Ala.  570. 

Arkansas.  —  Meux  v.  Anthony,  II  Ark.  411, 
52  Am.  Dec.  280. 

California.  —  Pearson  v.  Creed,  78  Cal.  144; 
Samp-on  v.  Ohleyer,  22  Cal.  200. 

Florida.  —  Hayden  v.  Thrashser,  28  Fla.  162. 

Indiana.  —  Smith  v.  Cottrell,  94  Ind.  379; 
Rupe  v.  Hadley,  113  Ind.  416. 

Iowa.  —  Olson  v.  Leibpke.  no  Iowa  594; 
State  v.  Mateer,  105  Iowa  66;  Ferrier  v.  Buzick, 
6  Iowa  258. 

Kansas. — Smith  v.  Kimball,  36  Kan.  474; 
Garver  v.  Graham,  6  Kan.  App.  344. 
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b.  Presumption  of  Notice  of  Judicial  Proceedings.  —  The  doctrine 
of  lis  pendens  is  sometimes  said  to  be  founded  upon  the  idea  that  the  pend- 
ency of  a  suit  is  a  transaction  in  a  sovereign  court  of  justice,  and  the  law 
presumes  all  persons  to  be  attentive  to  whatever  passes  there.1  But  this 
presumption  has  never  received  much  prominence  as  a  reason  for  lis  pendens, 
and,  like  notice,  has  been  criticised  and  denied.2 

c.  Law  of  Actions  in  Rem.  —  The  law  of  lis  pendens  has  also  been  placed 
upon  the  ground  that  actions  and  suits  affecting  specific  property  are  actions 
in  rem,  or  substantially  so,3  and  they  are  frequently  said  to  be  notice  to  all 
the  world,  which  is  true  of  actions  in  rem,  strictly  so  called.4  But  no  juris- 
diction is  acquired  to  proceed  in  rem  without  a  seizure  of  the  property,  which 
of  itself  prevents  effective  transfers,  and  there  may  be  no  personal  defendants; 
whereas  lis  pendens  subjects  to  the  judgment  or  decree  interests  acquired  pen- 
dente lite  from  parties  to  the  suit,  in  property  not  in  the  possession  of  the 
court  by  seizure  or  otherwise.5 

d.  Law  of  Res  Judicata.  — The  reason  for  the  law  of  lis  pendens  best 
supported  by  principle  and  sanctioned  by  authority,   including  those  cases 


Am.  Dec.  766,  per  Green,  J.,  approved  in  Wat- 
son p.  Wilson,  2  Dana  (Ky.)  406,  26  Am.  Dec. 
459,  and  Turner  v.  Houpi,  53  N.  J.  Eq.  526. 

"At  common  law,  all  persons  were  charge- 
able with  notice  of  the  pendency  of  an  action 
in  the  courts  of  record,  not  for  every  purpose, 
but  simply  so  far  that  they  could  not  deal 
wiih  the  parties  or  the  subject-matter  in  litiga- 
tion so  as  to  embarrass  the  action  or  defeat  the 
judgment  to  be  rendered  therein."  Page  v. 
VVaring,  76  N.  Y.  463. 

Notice  as  Reason  Not  Eliminated.  —  In  Benton 
r.  Shafer,  47  Ohio  St.  117,  31  Cent.  L.  J.  52,  the 
court,  after  referring  to  the  view  that  lis  pend- 
ens is  not  notice,  said:  "And  yet  the  doctrine 
of  notice  has  not  been  eliminated  in  determin- 
ing the  effect  of  alienating  property  in  dis- 
pute, pending  the  litigation." 

1.  Presumption  of  Notice  of  Judicial  Proceedings 
—  England.  —  VVorsley  v.  Scarborough,  3  Atk. 
392. 

Alabama. — Center  v.  Planters,  etc.,  Bank, 
22  Ala.  743;  Harris  v.  Carter,  3  Stew.  (Ala.) 
233- 

California.  —  Sampson  v.  Ohleyer,  22  Cal. 
200. 

Georgia.  —  Swift  v.  Dederick,  106  Ga.  35, 
followed  in  George  v.  McAllister,  106  Ga.  40. 

Indiana.  — Green  v.  White,  7  Blackf.  (Ind.) 
243;  Truitt  v.  Truitt,  33  Ind.  16;  Wilson  v. 
Ilefflin,  81  Ind.  35. 

Louisiana. — Gillespie  v.  Cammack,  3  La, 
Ann.  248. 

New  Jersey.  —  Gray  v.  Case,  51  N.  J.  Eq. 
426. 

New  York.  —  Griswold  v.  Miller,  15  Barb. 
(N.  Y.)  520;  Leitch  v.  Wells,  48  N.  Y.  585 
[reversing  48  Barb.  (N.  Y.)  637]. per  Earl,  C. 
See  also  Hailey  v.  Ano,  136  N.  Y.  569,  32  Am. 
St.  Rep.  764,  reversing  (Supm.  Ct.  Gen.  T.)  16 
N.  Y.  Supp.  589. 

North  Carolina.  —  Daniel  v.  Hodges,  87  N. 
Car.  95;  Isler  v.  Brown,  06  N.  Car.  556. 

Ohio.  —  Roberts  v.  Doren,  10  Ohio  Dec.  (Re- 
print) 349,  20  Cine.  L.  Bui.  397. 

Oregon.  —  Jennings  v.  Kiernan,  35  Oregon 
349- 

Rhode  Island. — •  Brightman  v.  Bri^'htman,  I 
R.  I.  112. 

Tennessee.  —  Shelton  v.  Johnson,  4  Sneed 
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(Tenn.)  672,  70  Am.  Dec.  265;  Cockrill  v. 
Maney,  2  Tenn.  Ch.  49. 

Texas.  —  Briscoe  v.  Bronaugh,  I  Tex.  326, 
46  Am.  Dec.  108. 

Wisconsin.  —  Brown  v.  Cohn,  95  Wis.  90,  60 
Am.  St.  Rep.  83. 

See  also  Warren  County  v.  Marcy,  97  U.  S. 
96;  Union  Trust  Co.  v.  Southern  Inland  Nav., 
etc.,  Co.,  130  U.  S.  565. 

2.  Presumption  of  Notice  of  Legal  Proceedings 
Criticised.  —  Turner  v.  Babb,  60  Mo.  342 ;  Burn- 
ham  v.  Smith,  82  Mo.  App.  35;  Dodd  v.  Lee, 
57  Mo.  App.  167;  Carr  v.  Lewis  Coal  Co.,  15 
Mo.  App.  551,  affirmed  96  Mo.  149,  9  Am.  St. 
Rep.  328;  Newman  v.  Chapman,  2  Kand.  (Va.) 
93.  14  Am.  Dec.  766. 

3.  Actions  Lis  Pendens  Because  in  Rem — Ar- 
kansas.—  Whiting  v.  Beebe,  12  Ark.  421. 

Kentucky.  —  Bullet  v.  Stewart,  3  B.  Mon. 
(Ky.)  116;  Tilford  v.  Burnham,  7  Dana  (Ky.) 
ill;  Parsons  v.  Meyburg,  1  Duv.  (Ky.)  207; 
Ward  v.  Robinson,  1  Bush  (Ky.)  294;  Wickliffe 
v.  Breckinridge,  1  Bush  (Ky.)  427;  Gibbons 
v.  Germantown,  etc.,  Crossroads  Turnpike 
Road  Co.,  14  Bush  (Ky.)  391. 

Maryland.  —  Tongue  v.  Morton,  6  Har.  &  J. 

(Md.)  21. 

New  York.  — Cleveland  v.  Boerum,  24  N.  Y. 
613,  affirming  27  Barb.  (N.  Y.)  252,  23  Barb. 
(N.  Y.)  201,  3  Abb.  Pr.  (N.  Y.)  294;  Fuller  v. 
Scribner,  16  Hun  (N.  Y.)  130,  affirmed  76  N.  Y. 
190;  Moeller  v.  Wolkenberg,  67  N.  Y.  App. 
Div.  487. 

Ohio.  —  Omwake  v.  Jackson,  8  Ohio  Cir. 
Dec.  235,  15  Ohio  Cir.  Ct.  615,  reversing  7  Ohio 
Dec.  23S. 

Tennessee.  —  Jordan  v.  Everett,  93  Tenn.  390. 
Texas.  —  Wille  v.  Ellis,  22  Tex.  Civ.  App. 
462. 

As  to  Actions  in  Rem,  see  In,  vol.  16,  p.  129, 
and  see  the  titles  Judgments  and  Decrees,  vol. 
J7.  P'  7°3;  Res  Judicata. 

4.  See  infra,  this  title,  Extraterritorial  Effect 
of  Lis  Pendens. 

5.  Actions  that  Are  Lis  Pendens  Not  in  Rem.  — 
Buxton  v.  Sargent,  7  N.  Dak.  503;  Bruff  v. 
Thompson,  31  W.  Va.  16.  See  also  infra,  this 
title.  Actions,  Suits ,  and  Proceedings  Within  Law 
of  lis  Pendens — Particular  Actions  and  Suits 
—  Attachments  and  Receiverships. 
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which  deny  that  it  is  correctly  termed  notice  or  results  from  any  legal  pre- 
sumption that  all  persons  have  knowledge  of  court  proceedings,1  is  that  the 
rule  is  essential,  on  grounds  of  public  policy  and  necessity,  to  the  due  admin- 
istration of  justice.  Otherwise,  by  successive  alienations,  litigation  might  be 
rendered  interminable,  courts  prevented  from  enforcing  their  judgments  or 
decrees,  ami  the  adverse  party  precluded  from  reaping  the  fruits  of  success. 
It  is  a  rule  to  preserve  the  situation  as  it  existed  when  the  litigation  was 
begun,  in  oilier  that  effect  may  be  given  to  the  rights  ultimately  established 
therein.-  Lis  pendens  is,  in  fact,  but  one  phase  of  the  law  of  res  judicata. 
While  ordinarily  a  judgment  or  decree  binds  only  parties  and  their  privies  in 
representation  or  estate,  in  certain  actions  and  suits  involving  property  a 


1.  For  these  cases  see  supra,  this  subsection, 
How  Far  Lis  Pendens  Coextensive  with  Notice; 
Presumption  of  Notice  of  Judicial  Proceedings. 

2.  Lis  Pendens  an  Arbitrary  Rule  of  Law 
Necessary  to  Render  Judgments  and  Decrees  Effec- 
tive—  England.  —  Winchester  v.  Faine,  n 
Ves.  Jr.  194;  Bull  v.  Hutchens,  32  Beav.  615, 
9  Jur.  N.  S.  954;  Metcalfe  v.  Pulvertoft,  2  Ves. 
&  B.  200;  Gaskell  v.  Durdin,  2  Ball  &  B.  167. 

United  States.  —  Mellen  v.  Moline  Malleable 
Iron  Works,  131  U.  S.  352;  Eyster  v.  Gaff,  91 
U.  S.  521,  affirming  2  Colo.  228.  See  also  Mc- 
Claskey  v.  Barr,  48  Fed.  Rep.  130  modified  on 
other  grounds  62  Fed.  Rep.  209;  Bate  Re- 
frigerating Co.  v.  Gillelt,  30  Fed.  Rep.  685. 

Alabama.  —  Boiling  v.  Carter,  9  Ala.  921; 
Malone  v.  Marriott,  64  Ala.  486;  Morton  v. 
New  Orleans,  etc.,  R.  Co.,  79  Ala.  590;  Rooney 
v.  Michael,  84  Ala.  585;  Stein  v.  McGrath, 
(Ala.  1900)  30  So.  Rep.  792. 

Connecticut.  —  Lyon  v.  Sandford,  5  Conn.  545. 

Georgia.  —  Stokes  v.  Maxwell,  59  Ga.  78; 
Moody  v.  Millen,  103  Ga.  452;  Tinsley  v.  Rice, 
105  Ga.  285. 

Illinois.  —  Norris  v.  He,  152  111.  190,  43  Am. 
St.  Rep.  233;  Allison  v.  Drake,  145  111.  500; 
Durand  v.  Lord,  115  111.  610;  Dickson  v.  Todd, 
43  Hi.  504;  Macgregor  v.  Malarkey,  96  111. 
App.  421;  McCauley  v.  Rogers,  10  111.  App. 
559,  affirmed  104  111.  578. 

Indiana.  —  Wild  v.  Noblesville  Bldg.,  etc., 
Inst.,  153  Ind.  5. 

Iowa.  —  Olson  v.  Leibpke,  no  Iowa  594. 

Kansas.  — St.  John  v.  Strauss,  60  Kan.  136. 

Kentucky.  —  Taylor  v.  U.  S.  Building,  etc., 
Assoc.,  (Ky.  igoi)  60  S.  W.  Rep.  927;  Roths- 
child v.  Kohn,  93  Ky.  107,  40  Am.  St.  Rep. 
184;  Leavell  v.  Poore,  91  Ky.  321;  Hawes  v. 
Orr,  10  Bush  (Ky.)43i;  Clarkson  v.  Morgan, 
6  B.  Mon.  (Ky.)  441;  Fen  wick  v.  Macey,  2  B. 
Mon.  (Ky.)  469;  Scott  v.  M'Millen,  1  Litt. 
(Ky.)  309,  13  Am.  Dec.  239;  Castleman  v. 
Combs,  7  T.  B.  Mon.  (Ky.)  273. 

Louisiana.  —  Gillespie  v.  Cammack,  3  La. 
Ann.  248;  Long  u.  French,  13  La.  261. 

Maine.  —  Smith  v.  Hodsdon,  78  Me.  180; 
Snowman  v.  Harford,  57  Me.  400;  Crooker  v. 
Crooker,  57  Me.  395. 

Maryland.  —  Sanders  v.  McDonald,  63  Md. 
503;  Applegarth  v.  Russell,  25  Md.  317;  Inloes 
v.  Harvey,  11  Md.  519:  Campbell's  Case,  2 
Bland  (Md.)  209,  20  Am.  Dec.  360. 

Michigan.  —  Hammond  v.  Paxton,  58  Mich. 
393- 

Mississippi. — Allen  v.  Poole,  54  Miss.  323; 
M'Cutchen  v.  Miller,  31  Miss.  65. 
Missouri.  —  Harrington   v.    Herrington,  27 


Mo.  560;  O'Reilly  v.  Nicholson,  45  Mo.  160; 
Real  Estate  Sav.  Inst.  v.  Collonious,  63  Mo. 
290;  Jacobs  v.  Smith,  89  Mo.  673;  Burnham 
v.  Smith,  82  Mo.  App.  35. 

Nebraska.  —  Sheasley  v.  Keens,  48  Neb.  57; 
Lincoln  Rapid  Transit  Co.  v.  Rundle,  34  Neb. 
559- 

New  Jersey.  —  Gray  v.  Case,  51  N.  J.  Eq,  426. 
See  also  Condit  v.  Bigelow,  17  N.  J.  L.J.  107, 
Wall.  N.  J.  Dig.  269. 

New  York.  —  Hovey  v.  Elliott.  118  N.  Y.  124, 
41  Alb.  L.  J.  265,  reversing  53  N.  Y.  Super.  Ct. 
331;  Hayes  v.  Nourse,  114  N.  Y.  595,  11  Am. 
St.  Rep.  700;  Lamont  v.  Cheshire,  65  N.  Y.  30, 
affirming  6  Lans.  (N.  Y.)  234;  Leitch  v.  Wells, 
48  N.  Y.  585,  reversing  48  Barb.  (N.  Y.)  637; 
Murray  v.  Ballou,  1  Johns.  Ch.  (N.  Y.)  566; 
Murray  v.  Lylburn,  2  Johns.  Ch.  (N.  Y.)44i; 
Sedgwick  v.  Cleveland,  7  Paige  (N.  Y.)  287; 
Murray  v.  Blatchford,  1  Wend.  (N.  Y.)  584,  19 
Am.  Dec.  537;  Clafiin  v.  Gordon,  39  Hun  (N. 
Y.)  54;  Fuller  v.  Schribner,  16  Hun  (N.  Y.)  130, 
affirmed  76  N.  Y.  ]go;  Griswold  v.  Caldwell, 
(C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  299,  25  Civ. 
Pro.  (N.  Y.)  122,  2  N.  Y.  Annot.  Cas.  211; 
Moeller  v.  Wolkenberg,  67  N.  Y.  App.  Div. 
487. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342;  McRary  v.  Fries,  4  Jones  Eq.  (57  N. 
Car.)  233. 

Ohio.  —  Stewart  v.  Wheeling,  etc.,  R.  Co.,  53 
Ohio  St.  151;  Roberts  v.  Doren,  10  Ohio  Dec. 
(Reprint)  349,  20  Cine.  L.  Bui.  397. 

Pennsylvania. — Com.  v.  Dieflenbach,  3  Grant 
Cas.  (Pa.)  368. 

Rhode  Island.  —  Gardner  v.  Peckham,  13  R. 
I.  102. 

South  Carolina.  — -  Edmonds  7'.  Crenshaw,  I 
McCord  Eq.  (S.  Car.)  252;  Lewis  v.  Mew,  1 
Strobh.  Eq.  (S.  Car.)  180. 

Texas.  —  Lee  v.  Salinas,  15  Tex.  495;  York 
v.  Carlisle,  19  Tex.  Civ.  App.  269;  Bowen  v. 
Kirkland,  17  Tex.  Civ.  App.  346. 

Utah.  —  Dupee  v.  Salt  Lake  Valley  L.  &  T. 
Co  ,  20  Utah  103,  77  Am.  St.  Rep.  902. 

Virginia.  —  Briscoe  v.  Ashbv,  24  Gratt.  (Va.) 
454;  French  v.  Loyal  Co.,  5  Leigh  (Va.)  671, 
per  Brooke,  J. 

West  Virginia.  —  Wilfong  v.  Johnson,  41  W. 
Va.  283;  Osborn  v.  Glasscock,  39  W.  Va.  749; 
Lynch  v.  Andrews,  25  W.  Va.  751;  Beckwith 
v.  Thompson,  18  W.  Va.  103;  White  v.  Perry, 
14  W.  Va.  66. 

Wisconsin.  —  Murphy  v.  Farwell.  g  Wis.  102. 

See  as  to  this  principle  generally  the  titles 
JudgmentsandDecrf.es,  vol.  17,  p.  848;  Mer- 
ger, vol.  20,  p.  599;  Res  Judicata. 
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purchaser  pendente  lite  is  also  concluded,1  and  is  a  privy  so  far  as  the  conse- 
quences are  concerned,  if  not  technically  one.a  As  with  parties  and  privies, 
the  lis  pendens  purchaser  cannot  collaterally  attack  the  judgment  or  decree,3 
and  except  where  the  action  is  not  prosecuted  in  good  faith  by  the  parties 
thereto,  but  is  fraudulently  and  collusively  carried  on  for  the  purpose  of 
defeating  his  rights,  when  relief  may  be  had  as  in  other  cases  of  fraud  and 
collusion,4  he  is  concluded  by  the  final  determination  had  therein,  whether 
there  was  or  was  not  a  trial  upon  the  merits;  5  and  this  not  only  as  to  issues 


1.  Judgments  and  Decrees  Res  Judicata  as  to 
Purchasers  Pendente  Lite  as  Well  as  Parties  and 
Privies  —  England.  —  Winchester  v.  Paine,  n 
Ves.  Jr.  194. 

Arizona.  —  Daggs  v.  Wilson,  (Ariz.  1899)  59 
Pac.  Rep.  150. 

California.  —  Richardson  v.  White,  18  Cal. 
103. 

Georgia.  —  Swift  v.  Dederick,  106  Ga.  35, 
followed  \a  George  v.  McAllister,  106  Ga.  40. 

Louisiana.  —  Gillespie  v.  Cammack,  3  La. 
Ann.  248. 

Maryland.  —  Sanders  v.  McDonald,  63  Md. 
503;  Applegarth  v.  Russell,  25  Md.  317;  Inloes 
v.  Harvey,  11  Md.  519. 

Michigan.  —  Smith  v.  Williams,  44  Mich.  240. 

Missouri. — Carr  v.  Cates,  96  Mo.  271; 
O'Reilly  v.  Nicholson,  45  Mo.  160. 

New  York.  -Cleveland  v.  Boerum,  24  N. 
Y.  613,  per  Wright,  J.,  affirming  27  Barb.  (N. 
Y.)  252,  23  Barb.  (N.  Y.)  201,  3  Abb.  Pr.  (N. 
Y.)  294. 

Ohio.  —  Roberis  v.  Doren,  10  Ohio  Dec.  (Re- 
print) 349,  20  Cine.  L.  Bui.  397. 

Oregon.  —  Jennings  v.  Kiernan,  35  Oregon 
349- 

Pennsylvania.  —  Com.  v.  Dieffenbach,  3 
Grant  Cas.  (Pa.)  368. 

West  Virginia.  —  O'Connor  v.  O'Connor,  45 
W.  Va.  354;  Zane  v.  Fink,  18  W.  Va.  693. 

Suit  by  Alienee  to  Enforce  Purchase.  —  That 
the  alienee  has  instituted  a  suit  against  the 
party  from  whom  he  purchased  or  against 
third  persons  to  enforce  the  rights  acquired 
by  the  sale,  and  has  even  obtained  judgment 
or  decree  therein  before  judgment  or  decree  is 
entered  in  the  lis  pendens  suit,  will  not  nullify 
the  lis  pendens  and  prevent  its  being  enforced 
against  him.  Stout  v.  Lye,  103  U.  S.  66;  Cal- 
derwood  v.  Tevis,  23  Cal.  336;  Brooks  v.  Kelly, 
63  Miss.  616;  Hill  v.  Oliphant,  41  Pa.  St.  364. 

2.  Lis  Pendens  Purchaser  Privy —  United  States. 
—  Stout  v.  Lye,  103  U.  S.  66;  Society,  etc.,  v. 
Hartland,  2  Paine  (U.  S.)  536,  22  Fed.  Cas.  No. 
13, 155;  Consolidated  Fruit-Jar  Co.  v.  Whitney, 
2  B.  &  A.  Pat.  Cas.  30,  6  Fed.  Cas.  No.  3,133, 
cited  in  Bate  Refrigerating  Co.  v.  Gillett,  30 
Fed.  Rep.  686. 

California.  — ■  Satterlee  v.  Bliss,  36  Cal.  489. 

Georgia.  —  Ruker  v.  Womack,  55  Ga.  399. 

Illinois.  —  Brachtendorf  v.  Kehm,  72  III. 
App.  228;  Dickson  v.  Todd,  43  111.  504. 

Kentucky.  —  Clark  v.  Farrow,  ro  B.  Mon. 
(Ky.)  446,  52  Am.  Dec.  552;  Debell  v.  Fox- 
worthy,  9  B.  Mon.  (Ky.)  228-  Watson  v.  Wilson, 
2  Dana  (Ky.)  407,  26  Am.  Dec.  459. 

Missouri.  —  Mcllwrath  v.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484;  Stale  v.  Harrington,  41 
Mo.  App.  439. 

New  Hampshire.  —  Hunt  v.  Havens,  52  N. 
H.  162,  citing  Flanders  v.  Davis,  19  N.  H.  139. 

New  York. — Craig  v.  Ward,  1  Abb.  App. 
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Dec.  (N.  Y.)  454,  3  Keyes  (N.  Y.)  387,  3  Abb. 
Pr.  N.  S.  (N.  Y.)  235,  affirming  36  Barb.  (N. 
Y.)  377;  Salisbury  v.  Morss,  7  Lans.  (N.  Y.)  359, 
affirmed  on  opinion  below  55  N.  Y.  675; 
Voorhees  v.  Seymour,  26  Barb.  (N.  Y.)  569; 
Savage  v.  Sherman,  24  Hun  (N.  Y.)  307,  modified 
on  other  grounds  87  N.  Y.  277. 

North  Carolina.  —  Dancy  v.  Duncan,  96  N. 
Car.  in,  citing  Briley  v..  Cherry,  2  Dev.  L.  (13 
N.  Car.)  2,  18  Am.  Dec.  561, per  Henderson, 
J. ;  Coble  v.  Clapp,  1  Jones  Eq.  (54  N.  Car.)  173. 

Ohio.  —  Appleby  v.  Mullaney,  9  Ohio  Dec. 
765,  7  Ohio  N.  P.  120. 

Oregon.  —  Walker  v.  Goldsmith,  14  Oregon 
125,  per  Lord,  C.  J.,  dissenting. 

Rhode  Island.  —  Arnold's  Petition,  15  R.  I.  15. 

Texas.  —  Punchard  v.  Delk,  55  Tex.  304; 
Portis  7>,  Hill,  30  Tex.  529,  98  Am.  Dec.  481. 

West  Virginia.  —  Lynch  v.  Andrews,  25  W. 
Va.  751. 

Wisconsin.  —  Plumer  p.  Wausau  Boom  Co., 
49  Wis.  449;  Warner  v.  Trow,  36  Wis.  196. 

A  Purchaser  Pendente  Lite  Is  a  Party  within  a 
statute  prohibiting  parties  to  a  suit  from  tes- 
tifying as  to  any  transaction  by  them  per- 
sonally with  a  person  since  deceased.  Wright 
v.  Jackson,  59  Wis,  569. 

Purchaser  Within  Forcible  Entry  and  Detainer 
Statute  —  Illinois.  —  Jackson  v.  Warren,  32  111. 
331;  Rice  v.  Brown,  77  111.  549.  See  also  the 
title  Fokcible  Entry  and  Detainer,  vol.  13, 
P-  755- 

3.  Judgment  or  Decree  Not  Open  to  Collateral 
Attack  by  Lis  Pendens  Purchaser.  —  Metcalfe  v. 
Pulverioft,  2  Ves.  &  B.  200;  Sanders  v.  Mc- 
Donald, 63  Md.  503;  Mcllwrath  v.  Hollan- 
der, 73  Mo.  105,  39  Am.  Rep.  484;  Rosenheim 
v.  Hartsock,  90  Mo.  357;  Dunning  v.  Crane, 
(N.  J.  1900),  47  Atl.  Rep.  420;  Weyh  v.  Boylan, 
(Supm.  Ct.  Spec.  T.)  62  How.  Pr.  (N.  Y.)  397, 
affirmed  63  How.  Pr.  (N.  Y.)  72;  Coble  v. 
Clapp,  1  Jones  Eq.  (54  N.  Car.)  173;  York  v. 
Carlisle,  19  Tex.  Civ.  App.  269. 

4.  Effect  of  Fraudulent  or  Collusive  Decree.  — 
Style  v.  Martin,  Ch.  Cas.  (pt.  i.)  150;  Culpepper 
v.  Aston,  Ch.  Cas.  (pt.  ii.)  115,  221;  Exp.  Gen- 
eral Assignee,  1  N.  Y.  Leg.  Obs.  115,  10  Fed. 
Cas.  No.  5,305;  Center  v.  Planters',  etc.. 
Bank,  22  Ala.  743:  Roszell  v.  Roszell,  105  Ind. 
77;  Fletcher  v.  Ferrel,  9  Dana  (Ky.)  372,  35 
Am.  Dec.  143;  Wolf  v.  Butler,  81  Tex.  86; 
Rippetoe  v.  Dwyer,  65  Tex.  703.  See  also  Alli- 
son v.  Drake,  145  111.  500;  Hammond  v.  Pax- 
ton,  58  Mich.  393.  See  also  the  title  Judgments 
and  Decrees,  vol.  17,  p.  848,  ct  se/j;  and  see  to 
the  effect  that  an  action  in  which  there  is  col- 
lusion between  the  parties  will  not  constitute 
a  lis  pendens.  Chancellor  Kent's  statement  of 
the  law,  supra,  this  subsection,  Now  Far  Lis 
Pendens  Coextensive  with  Notice. 

5.  A  Judgment  or  Decree  by  Default  or  on  De- 
murrer   concludes  a  purchaser  pendente  lite. 
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actually  adjudicated,  but  as  to  all  others  which,  although  not  raised  by  the 
part\  to  the  suit  from  whom  he  purchased,  might  and  should  have  been 
litigated  therein. 1 

3.  Origin  and  History  —  a.  Lis  Pendens,  Sale  of  Litigious  Rights, 
ami  CHAMPERTY  —  (1)  At  Early  Lazv.  —  The  origin  and  early  history  of  the 
law  of  //.v  pendens  is  not  clearly  traceable.  In  very  early  times  lis  pendens 
would  seem  to  be  undistinguishable  from  the  civil-law  prohibition  against  the 
sale  of  litigious  rights  and  the  analogous  common  and  statute  law  of  England 
against  champerty.  The  tendency  of  the  period  was  strongly  opposed  to  any- 
thing that  might  in  the  least  give  aid  and  support  to  litigation,  and  sales  of 
the  thing  in  suit,  particularly  land,  were  held  on  this  ground  to  be  absolutely 
null  and  void.*  The  same  reason  and  effect  have  been  attributed  to  lis 
pendens.3 

(2)  Under  Modem  Law — (a)  Sale  of  Litigious  Rights.  — Under  the  existing 
codes  of  many  of  the  civil-law  states,  purchases  of  litigious  rights  pendente  lite 
by  attorneys  and  some  other  public  officers,  generally  those  attached  to  the 
courts  of  justice,  are  null  and  void.4    But  such  purchases  made  by  other  per- 


Hardingr*.  American  Glucose  Co.,  182  111.  561, 
74  Am.  St.  Rsp.  189;  Bibbler  v.  Walker,  69 
Ind.  362. 

Suit  Dismissed  by  Plaintiff.  —Where  the  plain- 
tiff in  a  suit  obtains  an  order  dismissing  it 
without  any  words  of  restriction  or  qualifica- 
tion such  as"  without  prejudice,"  or"  with 
leave  to  bring  another  suit,"  such  decree  is 
final  and  a  bar  to  a  subsequent  bill  for  the 
same  cause  brought  by  one  who  acquired  the 
plaintiff's  title  pendente  lite.  Borrowscale  v. 
Tuttle,  5  Allan  (Mass.)  377. 

Exception.  —  When  a  judgment  or  decree  is 
entered  for  want  of  an  answer  because  one  put 
in  Ins  been  stricken  out  as  a  punishment  for  a 
1  1  iiMnpt  of  court,  a  purchaser  of  the  property 
from  the  defendant  is  entitled  to  his  day  in 
court  upon  the  merits,  for  such  purchaser  does 
not  assume  the  risk  of  any  punishment  which 
may  be  inflicted  upon  his  alienor  in  an  inde- 
pendent proceeding.  Hovey  v.  Elliott,  145 
N.  Y.  126. 

1.  Judgment  or  Decree  Conclusive  on  Issues 
Which  Might  and  Should  Have  Been  Litigated  — 

United  States. — Stout  v.  Lye,  103  U.  S.  66; 
M  lien  v.  Moline  Malleable  Iron  Works,  131 
U.  S.  352. 

Georgia. — Stokes  v.  Maxwell,  59  Ga.  78; 
S.vift  v.  Dederick,  106  Ga.  35;  George  v.  Mc- 
Allister, 106  Ga.  40. 

Illinois.  —  Harding  v.  American  Gl ucose  Co., 
182  111.  551,  74  Am.  St.  Rep.  189;  Norris  v. 
He,  152  111.  190,  43  Am.  St.  Rep.  233;  Fergus 
v.  Wood  worth,  44  111.  374;  Dickson  u.  Todd,  43 
111.  504- 

Indiana.  —  Bibbler  v.  Walker,  69  Ind.  362. 

Iowa.  —  Tred  way  v.  McDonald,  51  Iowa 663 ; 
Coo'ley  v.  Braylon.  16  Iowa  10. 

Louisiana.  —  Barelli  v.  Delassus,  16  La.  Ann. 
280. 

Massachusetts.  —  Borrowscale  v.  Tuttle,  5 
Allen  CMass  )  377. 

Michigan.  — S.  C.  Hall  Lumber  Co.  v.  Gus- 
tin,  54  Mich.  634. 

Pennsylvania.  —  Hersey  v.  Turbett,  27  Pa. 
St.  418;  Hill  v.  Oliphant,  41  Pa.  St.  364;  Phil- 
adelphia v.  Nock,  12  Pa.  Super.  Ct.  44. 

Texas.  —  York  v.  Carlisle,  £9,  Tex.  Civ.  App. 
269. 

2.  Sale  of  Litigious  Rights.  —  Under  the  civil 
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law,  the  sale  of  a  litigious  right  was  null  and 
void;  and  a  right  was  regarded  as  litigious  in 
France,  according  to  Pothier,  not  only  after 
the  inception  of  the  suit,  but  also  before,  when 
litigation  might  be  reasonably  appehended. 
Simmins  v.  Parker,  4  Mart.  N.  S.  (La.)  200; 
Prevost  v.  Johnson,  9  Mart.  (La.)  183;  White  v. 
Gay,  1  Tex.  384;  In  re  Guay,  7  Quebec  Super. 
Ct.  24;  Cote  v.  Haughey,  7  Quebec  142. 

One  of  the  effects  of  litispcndencia,  or  the 
condition  of  a  suit  pending  in  a  court  of  jus- 
tice, of  the  Spanish  law,  is  the  legal  impossi- 
bility of  alienating  the  property  in  dispute. 
This  is  an  alienation  of  litigious  (litigioso)  rights. 
White  v.  Gay,  1  Tex.  384;  Bouv.  L.  Diet. 

Litigiosity,  or  the  pendency  of  a  suit,  of  the 
Scotch  law,  is  an  implied  prohibition  of  alien- 
ation to  the  disappointment  of  an  action. 
Bouv.  L.  Diet.,  citing  2  Bell  Com.  (5th  ed.)  152. 

Champerty. —  Arundel  v.  Arundel,  Cro.  Eliz. 
677;  Mowse  v.  Weavor,  Moo.  K.  B.  655;  Walker 
v.  Smalwood,  Ambl.  676;  Jackson  7'.  Ketchum, 
8  Johns.  (N.  Y.)  479;  Jackson  v.  Andiews,  7 
Wend.  (N.  Y.)  152,  22  Am.  Dec.  574;  Buricws 
v.  Taylor,  Wright  (Ohio)  Coi;  Gheen  v.  Os- 
borne, 11  Lleisk.  (Tenn.)  61  [citing  Wilson 
v.  Nance,  11  Humph.  (Tenn.)  189];  McGan  v. 
Marshall,  7  Humph.  (Tenn)  121;  Clatke 
v.  Koehler,  32  Tex.  679,  approved  in  Ennis  v. 
Bestwick,  37  Tex.  662,  and  cited  in  Bentinck  v. 
Franklin,  38  Tex.  458.  See  generally  the  title 
Champerty  and  Maintenance,  vol.  5,  p.  843. 

3.  Reason  for  Lis  Pendens.  —  "  To  prevent  jus- 
tice from  being  baffled,  and  a  traffic  in  litigated 
titles,  no  alienation  is  allowed  to  be  of  any 
avail  against  the  interests  of  the  parties  to  a 
lis  pendens."  Campbell's  Case,  2  Bland  (Md.) 
240,  20  Am.  Dec.  360.  See  also  Murray  v. 
Lylburn,  2  Johns.  Ch.(N.  Y.)  441. per  Kent ,  C. 

Effect  of  Lis  Pendens  as  Avoiding  Sale  Pending 
Suit.  —  Meux  v.  Anthony,  11  Ark.  411,  52  Am. 
Dec.  280;  Roberts  v.  Jackson,  1  Wend.  (N.  Y.) 
478.  See  also  Whiting  v.  Beebe,  12  Ark.  421 : 
Currie  v.  Fowler,  5  J.  J.  Marsh.  (Ky.)  145; 
Bovnton  v.  Rawson,  Clarke  (N.  Y.)  584. 

4.  Purchase  of  Litigious  Rights  by  Public 
Officers — French  Law —  Louisiana.  —  1  Domat's 
Civil  Law  (Cushing's  ed.),  art.  351,  and  note  b; 
Merrick's  Rev.  Civ.  Code.  La.  (1900),  .11. 
2447;    Lane  v.  Cameron,  36  La.  Ann.  773; 
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sons  are  not  void,  although  they  take,  where  the  thing  sold  is  property,  sub- 
ject to  the  final  determination  of  the  action  involving  it;  1  nor  are  rights  null 
which  are  acquired  under  a  statutory  provision  declaring  that  he  against 
whom  a  litigious  right  has  been  transferred  may  get  himself  released  by  pay- 
ing to  the  transferee  the  real  price  of  the  transfer,  with  interest.2 

(b)  Champerty.  —  The  law  of  champerty  likewise  has  been  to  a  great  extent 
annulled  or  modified  by  statute  and  judicial  decision,3  and  it  is  now  well 
settled  in  common-law  jurisdictions  that  a  sale  of  the  thing  in  suit  is  not  per 
se  champertous,'1  but  is  null  and  void  only  as  against  adverse  parties  to  the 
suit  who  succeed  in  establishing  their  claims,  and  to  that  extent  because  of 
the  law  of  lis  pendens* 

b.  LAW  and  CHANCERY — (i)  In  General. — A  large  proportion  of  the 
cases  in  which  the  law  of  lis  pendens  is  applied  consists  of  suits  in  equity,  and 
the  rule  is  frequently  discussed  and  defined  as  if  it  were  an  equitable  one 
only.6  There  is  little  doubt,  however,  that  the  doctrine  was  first  applied  in 
real  actions  at  common  law,  whence  it  was  adopted  by  the  early  chancellors; 
that  it  is  common  to  the  courts  both  of  law  and  equity,  and  that  its  existence 
and  maintenance  are  essential  to  any  administration  of  justice.7 


Spears  v.  Jackson,  30  La.  Ann.  523;  Consoli- 
dated Assoc.  v.  Comeau,  3  La.  Ann.  552;  Mc- 
Micken  v.  Perin,  18  How.  (U.  S.)  507. 

Lower    Canada.  — 3  Stephens's  Quebec  L. . 
Dig.  662,  note;   In  re  Guay,  7  Quebec  Super. 
Ct.  24. 

Spanish  Law.  —  Walton  on_  Civil  Law  in 
Spain  and  Spanish  America,  art.  1459. 

A  similar  provision  was  contained  in  an 
early  English  statute,  2  Stat.  Westm.  13  Edw. 
I.,  c.  49.  Lytle  v.  State,  17  Ark.  666,  citing 
Com.  Dig.,  tit.  Maintenance,  A  5. 

1.  Sale  of  Litigious  Rights  Not  Generally  Null 
and  Void,  but  May  Be  Affected  by  Lis  Pendens.  — 
Copes  v.  Guillebeau,  34  La.  Ann.  1033;  Gilke- 
son  Sloss  Commission  Co.  v.  Bond,  44  La. 
Ann.  841. 

2.  Settlement  of  Litigious  Right  Sold  by  Pay- 
ment of  Real  Price  of  Transfer  —  French  Law  — 

Louisiana.  —  Rev.  Civ.  Code  La.  (iqoo),  art. 
2652,  2654;  Lane  v.  Cameron,  36  La.  Ann.  773; 
Spears  v.  Jackson,  30  La.  Ann.  523. 

This  provision  of  the  civil  code  repealed  the 
law  of  the  Partidas,  which  declared  the  sale  of 
litigious  rights  to  be  null  and  of  no  effect. 
Simmins  v.  Parker,  4  Mart.  N.  S.  (La.)  200. 

The  object  of  this  provision  is  to  suppress 
litigation;  and  if  a  party  continues  to  contest 
the  suit  he  cannot,  after  it  has  been  decided 
against  him,  exercise  the  right  conferred  by  it. 
Marshall  v.  McCrea,  2  La.  Ann.  79;  Leftwich 
v.  Brown,  4  La.  Ann.  104;  Pearson  v.  Grice,  6 
La.  Ann.  232;  Rhodes  t.  Hooper,  6  La.  Ann. 
355;  Salbadore  v.  Crescent  Mm.  Ins.  Co.,  22 
La.  Ann.  338;  Evans  v.  De  LTsle,  24  La.  Ann. 
24S;  McDougall  v.  Monlezun,  38  La.  Ann.  223; 
Cucullu  v.  Hernandez,  103  U.  S.  105.  See  also 
other  cases  cited  infra,  this  note. 

Lower  Canada. — 4  Stephens's  Quebec  L. 
Dig.  770. 

Spanish  Law.  —  Walton  on  Civil  Law  in 
Spain  and  Spanish  America,  art.  1535,  1536. 

When  Right  Is  Litigious  —  Louisiana. —  Under 
the  statute  now  embodied  in  Rev.  Civ.  Code 
La.  (1900)  art.  3556,  definition  18,  construed 
with  art.  2653,  a  right  is  not  litigious  before 
there  exists  a  suit  concerning  it,  and  contes- 
tation on  the  same,  or  after  final  judgment  or 
decree.    Prevost  v.  Johnson,  9  Mart.  (La.)  183; 


Denton  z.  Willcox,  2  La.  Ann.  60;  Pearson  v. 
Grice,  6  La.  Ann.  232;  Grayson  v.  Sanford,  12 
La.  Ann.  646;  Speais  v.  Jackson,  30  La.  Ann. 
523;  McDougall  v.  Monlezun,  38  La.  Ann.  223, 
distinguishing  Billiot  v.  Robinson,  13  La.  Ann. 
529,  two  judges  dissenting.  See  also  McMicken 
v.  Perin,  18  How.  (U.  S.)  507;  White  v.  Gay,  1 
Tex.  384.  Compare  Duson  v.  Dupre,  33  La. 
Ann.  1131;  Bonner  v.  Beard,  43  La.  Ann.  1036. 

3.  See  generally  the  title  Champerty  and 
Maintenance,  vol.  5,  p.  822, 

4.  Sale  of  Thing  in  Suit  Not  Per  Se  Champertous. 

—  Wood  v.  Griffith,  1  Swanst.  43;  Hartingion 
v.  Long,  2  Myl.  &  K.  590;  James  v.  Ken,  40 
Ch.  D.  449  [citing  Cockell  v.  Taylor,  15  Beav. 
103,  and  Hartley  v.  Russell,  2  Sim.  &  St.  244]; 
Camp  v.  Forrest,  13  Ala.  114;  Lytle  v.  State, 
17  Ark.  608;  Wright  v.  Meek,  3  Greene  (Iowa) 
472;  Cresap  v.  Huison,  9  Gill  (Md.)  270. 

5.  Champertous  Sale  Void  as  to  Adverse  Parties 
by  Lis  Pendens. — ■  Metcalfe  v.  Pulvertoft,  1  Ves. 
&  B.  180,  2  Ves.  &  B.  200;  Gaskell  7.  Durdin, 
2  Ball  &  B.  167;  Lytle  v.  State,  17  Ark.  608; 
St.  John  v.  Strauss,  60  Kan.  136;  Stone  v. 
Connelly,  1  Met.  (Ky.)  652;  Powell  v.  Camp- 
tell.  20  Nev.  232,  19  Am.  St.  Rep.  350;  Murray 
v.  Lylburn,  2  Johns.  Ch.  (N.  Y.)  441;  Bennet 

Williams,  5  Ohio  461;  Lee  v.  Salinas,  15  Tex. 
495- 

6.  Rule  Sometimes  Defined  as  if  Applicable  to 
Equitable  Suits  Only.  —  Rooney  v.  Michael.  84 
Ala.  585;  Pearson  v.  Creed,  78  Cal.  144;  King 
v.  Bill,  28  Conn.  593;  Hayden  v.  Thrasher,  28 
Fla.  162;  Allison  v.  Drake.  145  111.  500:  Smith 
v.  Cottrell,  94  Ind.  379;  Boyd  v.  Emmons,  103 
Ky.  393.  3  Prob.  Rep.  Ann.  374;  Walker  v. 
Goldsmith,  14  Oregon  125;  Gardner  v.  Peck- 
ham,  13  R.  I.  102. 

Law  that  Purchaser  Takes  Only  Title  of  Vendor. 

—  In  some  decisions  it  has  been  held  that  lis 
pendens  is  an  equitable  rule,  but  in  law  the 
same  effect  is  produced  by  the  rule  that  the 
purchaser  takes  only  the  title  of  the  vendor. 
Carr  v.  Lewis  Coal  Co.,  15  Mo.  App.  551, 
affirmed  96  Mo.  149,  9  Am.  St.  Rep.  328;  Burn- 
ham  v.  Smith,  82  Mo.  App.  35. 

7.  Lis  Pendens  Originated  at  Common  Law  and 
Applies  to  Both  Legal  and  Equitable  Proceedings 

—  England.  —  Co.  Lilt.  344*:  Sorrell  v.  Car- 
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(2)  Lis  Pendens  in  Equit  y  A  vailable  at  Law.  —  Not  only  may  an  action  at 
law  constitute  a  lis  pendens,  but  rights  acquired  under  the  lis  pendens  of  an 
equity  suit  are  available  at  law  in  a  proper  case;  and  the  decree  concludes  the 
pendente  lite  purchaser  there  as  well  as  in  equity.1 

(3)  Lord  Bacon's  Ordinance.  —  The  law  of  lis  pendens  was  first  definitely 
formulated  by  Lord  Bacon,  during  his  term  as  chancellor,  being  number 
twelve  i'l  tlu-  ordinances  in  chancery  promulgated  by  him,*  though  unques- 
tionably it  had  received  recognition  in  the  chancery  courts,  in  some  shape  or 
other,  long  prior  to  his  time.3  This  ordinance  is  the  foundation  from  which 
the  doctrine  has  developed,  and  is  as  follows :  "No  decree  bindeth  any  one 
that  cometh  in  bona  fide,  by  conveyance  from  the  defendant  before  the  bill 
exhibited;  and  is  made  no  party  either  by  bill  or  by  order.  But  where  he 
comes  in  pendente  lite,  and  while  the  suit  is  in  full  prosecution,  and  without 
any  color  of  allowance,  or  privity  of  the  court,  there  regularly  the  decree 
bindeth.  But  if  there  were  any  intermission  of  suit,  or  the  court  were  made 
acquainted  with  the  conveyance,  the  court  is  to  give  order  upon  the  special 
matter  according  to  justice."  1 


penter,  2  P.  Wms.  483;  Metcalfe  v.  Pulvertoft, 

2  Ves.  &  B.  200;  Bellamy  v.  Sabine,  1  De  G. 
&  J-  566,  3  Jur-  N.  S.  943. 

United  States.  — Secombe  v.  Steele,  20  How. 
(U.  S.)  94;  Allen  v.  Halliday,  28  Fed.  Rep.  261. 

Colorado.  —  Cheever  v.  Minton,  12  Colo.  557, 
13  Am.  St.  Rep.  258. 

Illinois.  —  Norris  v.  He,  152  111.  190,  43  Am. 
St.  Rep.  233;  McCauley  v.  Rogers,  10  111.  App. 
559.  affirmed  104  III.  578. 

Iowa.  —  O'Brien  v.  Putney,  55  Iowa  292. 

Kentucky.  —  Rothschild  v.  Kohn,  93  Ky.  107, 
40  Am.  St.  Rsp.  184. 

Maine. — Jones  v.  McNarrin,  68  Me.  334,  28 
Am.  Rep.  66;  Smith  v.  Hodsdon,  78  Me.  180. 

Maryland.  —  Sanders  v.  McDonald,  63  Md. 
503. 

Mississippi.  — ■  Nelson  v.  Ratliff,  72  Miss.  656; 
M'Cutchen  v.  Miller,  31  Miss.  65. 

Missouri'—  Mcllwrath  v.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484;  Turner  v.  Babb,  60  Mo. 
342;  O'Reilly  v.  Nicholson,  45  Mo.  160;  Burn- 
ham  v.  Smith,  82  Mo.  App.  35;  Dodd  v.  Lee, 
57  Mo.  App.  167. 

New  Jersey.  —  Turner  v.  Houpt,  53  N.  J.  Eq. 
526,  criticising  Haughwout  v.  Murphy,  22  N.  J. 
Eq.  531- 

New  York.  —  Lamont  v.  Cheshire,  65  N.  Y. 
30,  affirming  6  Lans.  (N.  Y.)  234;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Sheridan 
v  Andrews,  49  N.  Y.  478,  affirming  3  Lans.  (N. 
Y.)  129;  Murray  v.  Ballou,  1  Johns.  Ch.  (N. 
Y.)  566;  Murray  v.  Blatchford,  1  Wend.  (N.  Y.) 
584,  19  Am.  Dec.  537;  Thompson  v.  Clark,  4 
Hun  (N.  Y.)  164,  6  Thomp.  &  C.  (N.  Y.)  510; 
Hovey  v.  Hill,  3  Lans.  (N.  Y.)  167. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342. 

Ohio.  —  Stoddard  v.  Myers,  8  Ohio  203;  Ben- 
net  v.  Williams,  5  Ohio  461;  Ludlow  v.  Kidd, 

3  Ohio  541. 

Oregon. — Jennings  v.  Kiernan,  35  Oregon 
349;  Houston  v.  Timmerman,  17  Oregon  499, 
11  Am.  St.  Rep.  848. 

Pennsylvania.  —  Green  v.  Rick,  121  Pa.  St. 
130,  22  W.  N.  C.  (Pa.)  318,  6  Am.  Si.  Rep.  760; 
Diamond  v.  Lawrence  County,  37  Pa.  St.  353, 
78  Am.  Dec.  429. 

West  Virginia.  —  White  v.  Perry,  14  W.  Va. 
66;  Beckwith  v.  Thompson  18  W.  Va.  103. 


Wisconsin.  —  Kellogg  v.  Fancher,  23  Wis.  21, 
99  Am.  Dec.  96, 

1.  Lis  Pendens  in  Equity  Available  at  Law.  — 
Dugger  v.  Oglesby,  99  111.  405;  Snowman  v. 
Harford,  62  Me.  434;  Sanders  v.  McDonald, 
63  Md.  503  [citing  Inloes  v.  Harvey,  11  Md. 
519];  Rosenheim  v.  Hartsock,  90  Mo.  357; 
Bennet  v.  Williams,  5  Ohio  461;  Roberts  v. 
Doren,  10  Ohio  Dec.  (Reprint)  349,  20  Cine.  L. 
Bui.  597.  Contra,  King  v.  Bill,  28  Conn.  593, 
explained  in  Norton  v.  Birge,  35  Conn.  250. 

Doctrine  of  Lis  Pendens  in  Equity  Judicially 
Noticed  in  Actions  at  Law.  —  Nee  ves  v.  Burrage, 
14  Q.  B.  504,  68  E.  C.  L.  504. 

2.  See  generally  the  cases  cited  in  the  next 
note  but  one;  also  Mcllwrath  v.  Hollander,  73 
Mo.  105,  39  Am.  Rep.  484;  O'Reilly  v.  Nichol- 
son, 45  Mo.  160;  Chase  v.  Searles,  45  N.  H. 
511;  Bennet  v.  Williams,  5  Ohio  461;  Fox  v. 
Reeder,  28  Ohio  St.  181,  22  Am.  Rep.  370, 
affirming  5  Ohio  Dec.  (Reprinl)  9,  1  Am.  L. 
Rec.  22. 

3.  Lis  Pendens  Applied  in  Chancery  Before  Lord 
Bacon's  Ordinance.  —  Hayes  v.  Nourse,  114  N. 
Y.  595,  11  Am.  St.  Rep.  700;  Holbrook  v.  New 
Jersey  Zinc  Co.,  57  N.  Y.  616. 

4.  Lord  Bacon's  Ordinance —  England.  —  Tot- 
hill  (Appendix)  45 ;  Bellamy  v.  Sabine.  I  De 
G.  &  J.  566,  3  Jur.  N.  S.  943. 

United  Slates.  —  Secombe  v.  Steele,  20  How. 
(U.  S.)94. 

Alabama.  —  Winston  v.  Westfeldt,  22  Ala. 

760,  58  Am.  Dec.  278. 

Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285. 
Illinois.  —  Norris  v.  He,  152  111.  190,  43  Am. 
St.  Rep.  233. 

Mississippi.  —  Nelson  v.  Ratliff,  72  Miss.  656. 
Missouri.  —  Burnham    v.    Smith,    82  Mo. 
App.  35. 

Nebraska.  —  Sheasley  v.  Keens,  48  Neb.  57. 
New  York.  —  Hayes  v.  Nourse,  114  N.  Y. 
595,  11  Am.  St.  Rep.  700;  Holbrook  v.  New 
Jersey  Zinc  Co.,  57  N.  Y.  616;  Leitch  v.  Wells, 
48  N.  Y.  585,  reversing  48  Barb.  (N  Y.)  637; 
Murray  v.  Ballou,  1  Johns.  Ch.  (N.  Y.)  566; 
Murray  v.  Blatchford,  1  Wend.  (N.  Y.)  584,  19 
Am.  Dec.  537. 

Ohio.  —  Stewart  v.  Wheeling,  etc.,  R.  Co..  53 
Ohio  St.  151;  Roberts  v.  Doren,  10  Ohio  Dec. 
(Reprint)  349,  20  Cine.  L.  Bui.  397;  Appleby  v. 
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III.  COMMENCMENT,  CONTINUITY,  AND  TERMINATION  OF  LIS  PENDENS  —  1. 
Requisites  in  General.  —  While  the  law  of  lis  pendens  is  everywhere  adhered 
to  as  essential  to  the  full  and  complete  administration  of  justice,1  inasmuch 
as  it  affects  purchasers  without  notice  and  for  value  it  is  a  harsh  and  severe 
rule,  and  can  be  invoked  only  in  cases  falling  within  the  reasons  for  its  ex- 
istence,2 and  upon  strict  compliance  with  the  requisites  necessary  to  the 
existence  of  the  lis  pendens?  Generally  speaking,  to  constitute  an  action  or 
suit  lis  pendens  the  property  involved  must  be  the  identical  property  trans- 
ferred pendente  lite,  of  a  kind  subject  to  the  rule  and  sufficiently  described  in 
the  pleadings  to  identify  it;  the  court  must  have  had  jurisdiction  at  the  time 
of  the  transfer  over  the  subject-matter  and  the  party  from  whom  the  interest 

Blanchard  v.  Ware,  37  Iowa  305;  Smith  v. 
Kimball,  36  Ksn.  474;  Powell  v.  Campbell.  20 
Nev.  232;  Turner  v.  Houpt,  53  N.  J.  Eq.  526; 
Boynton  v.  Rawson,  Clarke  (N.  Y.)  584. 

3.  Strict  Compliance  with  Law  of  Lis  Pendens 
Required  —  England. —  Sorrell  v.  Carpenter,  2 
P.  Wms.  483. 

United  States.  —  Bate  Refrigerating  Co.  v. 
Gillett,  30  Fed.  Rep.  685. 

Alabama.  —  Rooney  v.  Michael,  84  Ala.  585. 
Florida.  —  Bigelow  v.  Stringfellow,  25  Fla. 
366. 

Illinois.  —  Durand      Lord,  115  111.  610. 
Iowa.  —  Des  Moines  Ins.  Co.  v.  Lent,  75 
Iowa  522. 

Kentucky.  —  Watson  v.  Wilson,  2  Dana  (Ky.) 
407,  26  Am.  Dec.  459:  Clarkson  v.  Morgan,  6 
B.  Mon.  (Ky.)  441 ;  Petree  v.  Bell,  2  Bush  (Ky.) 
59:  Rothschild  v.  Kohn,  93  Ky.  107,  40  Am. 
St.  Rep.  184. 

Missouri.  —  Carr  v.  Lewis  Coal  Co.,  15  Mo. 
App.  551,  affirmed  96  Mo.  149,  9  Am.  St.  Rep. 
328. 

New  Jersey.  —  Gray  v.  Case,  51  N.  J.  Eq. 
426. 

New  York.  —  Holbrook  v.  New  Jersey  Zinc 
Co.,  57  N.  Y.  616;  Leitch  v.  Wells.  48  N.  Y. 
585,  reversing  48  Barb.  (N.  Y.)  637;  Hayden  v. 
Bucklin,  9  Paige  (N.  Y.)  512. 

North  Carolina.  —  Arrington  r.  Arrington, 
114  N.  Car.  151. 

Ohio.  —  Benton  v.  Shafer,  47  Ohio  St.  117,  31 
Cent.  L.  J.  52;  Ludlow  v.  Kidd,  3  Ohio  541. 

Oregon.  —  Walker  v.  Goldsmith,  14  Oregon 
125. 

Pennsylvania.  —  Kieffer  v.  Ehler,  18  Pa.  St. 
388. 

Rhode  Island.  —  Gardner  v.  Peckham,  13  R. 
I.  102. 

South  Carolina.  —  Edmonds  v.  Crenshaw,  1 
McCord  Eq.  (S.  Car.)  252. 

Tennessee.  —  Williamson  v.  Williams,  11  Lea 
(Tenn.)  355;  Mann  v.  Roberts,  II  Lea  (Tenn.) 
57;  Shelton  v.  Johnson,  4  Sneed  (Tenn.)  672, 
70  Am.  Dec.  265;  Cockril!  v.  Maney.  2  Tenn. 
Ch.  49. 

Wisconsin.  —  Allen  v.  Case,  13  Wis.  621. 
Wyoming.  —  Scibel  v.  Bath,  5  Wyo.  409. 
Slips  and  Irregularities  in  the  Conduct  of  the 
Suit  prevent  the  court's  applying  lis  pendens 
against  a  bona  fide  purchaser  without  notice. 
Sorrell  v.  Carpenter,  2  P.  Wms.  483;  Herring- 
ton  v.   McCollum,   73   111.  476;   Clarkson  v. 
Morgan,  6  B.  Mon.  (Ky.)  448;  Walson  v.  Wil- 
son, 2  Dana  (Ky.)  406,  26  Am.  Dec.  459;  Wal- 
lace  v.    Marquett,  88  Ky.   130;   Wallace  v. 
Arnold,  (Ky.  1898)  10  S.  W.  Rep.  647,  10  Ky. 
L.  Rep.  752. 
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Mullaney,  9  Ohio  Dec.  765,  7  Ohio  N.  P. 
120. 

Oregon.  —  Houston  v  Timmerman,  17  Ore- 
gon 499,  11  Am.  St.  Rep.  848. 

Pennsylvania.  —  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  429;  Com. 
v.  Dieffenbach,  3  Grant  Cas.  (Pa.)  368. 

Tennessee.  —  Mann  v.  Roberts,  11  Lea 
(Tenn.)  57. 

West  Virginia.  —  Wilfong  v.  Johnson,  41 
W.  Va.  283. 

Court  Acquainted  with  Conveyance.  —  WThere 
the  court  had  cognizance  of  a  conveyance  of 
the  property  by  the  defendant  in  a  suit  for 
specific  performance,  it  was  held  that  a  decree 
against  him  for  compensation  only,  saving 
him  harmless  from  damages  at  the  suit  of  the 
purchasers  pendente  lite,  was  the  most  equitable 
and  should  be  entered.  Fessler's  Appeal,  75 
Fa.  St.  483. 

1.  Rule  of  Lis  Pendens  Everywhere  Recognized 
as  Essential.  —  See  Secombe  v.  Steele,  20  How. 
(U.  S.)g4;  Moody  v.  Millen,  103  Ga.  452;  Olson 
v.  Leibpke,  no  Iowa  594;  Gray  v.  Case,  51  N. 
J.  Eq.  426;  Hayes  v.  Nourse,  114  N.  Y.  595,  n 
Am.  St.  Rep.  700;  and  generally  cases  cited 
supra,  this  title,  Doctrine  Generally — Reasons 
Assigned  for  Rule  —  Law  of  Res  Judicata. 

Few  Exceptions  to  Rule.  —  It  is  extremely 
difficult  to  draw  the  line  and  very  dangerous 
to  allow  the  rule  to  be  frittered  away  by  ex- 
ceptions. Gaskell  v.  Durdin,  2  Ball  &  B.  167; 
Murray  v.  Lylburn,  2  Johns.  Ch.  (N.  YO441; 
Green  v.  Slayter,  4  Johns.  Ch.  (N.  Y.)  38; 
White  v.  Carpenter,  2  Paige  (N.  Y.)  253. 

Where  There  Is  No  Statute  declaring  the  effect 
of  a  judgment  or  decree  upon  the  title  or  inter- 
est of  a  lis  pendens  purchaser,  the  common-law 
rule  will  prevail.  Walker  v.  Goldsmith,  14 
Oregon  125.  See  also  infra,  this  title,  Actions, 
Suits,  and  /Proceedings  Within  law  of  Lis  Pen- 
dens—  Under  Lis  Pendens  Statutes. 

2.  Only  Cases  Within  Roasons  for  Existence  of 
Law  of  Lis  Pendens.  —  Dodd  v.  Lee,  57  Mo.  App. 
167;  Parks  v.  Jackson,  11  Wend.  (N.  Y.)  442, 
25  Am.  Dec.  656,  per  Seward,  Sen.;  Rippetoe 
v.  Dwyer.  65  Tex.  703. 

Where  a  Buyer  Pendente  Lite  Had  Actual  Notice 
of  the  pendency  of  the  suit  there  is  no  hard- 
ship in  the  application  of  the  rule.  Wood  v. 
Surr,  19  Beav.  551;  Keller  v.  Keller,  45  Md. 
276;  Lebanon  Sav.  Bank  v.  Hollcnbeck,  29 
Minn.  322;  Turner  v.  Houpt,  53  N.  J.  Eq.  526; 
Sears  v.  Hyer,  1  Paige  (N.  Y.)  483. 

Estoppel  Against  Party  Invoking  Lis  Pendens. 
—  Dodd  v.  Lee,  57  Mo.  App.  167  [citing  Miles 
v.  Left,  60  Iowa  i68;J  Wolf  v.  Butler,  81  Tex. 
86.    See  also  Durand  v.  Lord,  115  111.  610; 
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is  acquired;1  and  the  litigation  must  have  resulted  in  a  judgment  or  decree 
against  such  party,  affecting  the  property  and  within  the  issues  made.3 


I.  Character  of  Suit  —  Property  —  Jurisdiction 

—  England.  —  In  re  Barned's  Banking  Co.,  L. 
R.  2  Ch  171. 

United  States.  —  Miller?-.  Sherry,  2  Wall.  (U. 
S.)  2-57;  Gaylord  v.  Ft.  Wayne,  etc.,  R.  Co.,  6 
Biss.  (U.  S.)  286,  10  Fed.  Cas.  No.  5,284;  Bate 
R-.-f rigeratmg  Co.  v.  Gillett,  30  Fed.  Rep.  685. 

Alabama.  —  Evans  v.  Welch,  63  Ala.  250. 

Arkansas.  —  Marchbanks  v.  Banks,  44 
Ark.  48. 

California.  —  Mitchell  v.  Amador  Canal,  etc., 
Co.,  75  Cal.  464;  Wilson  v.  California  Bank, 
I2i  Cal.  630. 

Florida.  —  Bigelow  v.  Stringfellow,  25  Fla. 
366;  Hayden  v.  Thrasher,  28  Fla  162;  Leuders 
v.  Thomas.  35  Fla.  518,  48  Am.  St.  Rep.  255. 

Georgia.  —  Faulkner  v.  Vickers,  94  G  a.  531; 
Moody  v.  Millen,  103  Ga.  452;  Tinsley  v. 
Rice,  105  Ga.  285. 

Illinois.  —  Scarlett  v.  Gorham,  28  111.  319; 
Paine  v.  Root,  121  111.  77;  llallorn  v.  Trum, 
125  III.  247;  Norris  v.  He,  152  III.  190,  43  Am. 
St.  Rep.  233;  Gardner  v.  Watson,  18  111.  App. 
386,  a/firmed  119  111.  313;  Loudon  v.  Mullins, 
52  111.  App.  410;  Reid  v.  Sheffy,  75  111.  App. 
136. 

Indiana.  —  Britz  v.  Johnson,  65  Ind.  561; 
Arnold  v.  Smith,  80  Ind.  417;  Wilson  v. 
Heffiin,  81  Ind.  35. 

lo-iva.  —  Putney  v.  O'Brien,  53  Iowa  117; 
Sprague  v.  VVhite,  73  Iowa  670. 

Kansas.  —  Marshall  v.  Shepard,  23  Kan.  321; 
Smith  7'.  Kimball,  36  Kan.  474;  Travis  v. 
Topeka  Supply  Co.,  42  Kan.  625;  Wilkinson 
v.  Elliott,  43  Kan.  590,  19  Am.  St.  Rep.  158; 
Karr  v.  Burns,  1  Kan.  App.  232;  Campbell  v. 
Reese,  8  Kan.  App.  518;  Thomas  v.  Smith,  8 
Kin.  App.  855,  54  Pac.  Rep.  695. 

Kentucky.  —  O wings  v.  Myers,  3  Bibb  (Ky.) 
278;  Hart  v.  Hawkins,  3  Bibb  (Ky.)  509,  6 
Am.  Dec.  666;  Carr  v.  Calla^han,  3  Liu.  (Ky.) 
371;  Clarkson  v.  Morgan,  6  B.  Mon  (Ky.)  450; 
Norihern  Bank  v.  Deckebach,  83  Ky.  154,  cited 
Rothschild  v.  Kohn,  93  Ky.  107,  40  Am.  St. 
Rep.  184;  Kellar  v.  Stanley,  86  Kv.  240;  Lea- 
veil  v.  Poore,  91  Ky.  321;  Boyd  v.  Emmons, 
103  Ky.  393,  3  Prob.  Rep.  Ann.  374. 

Louisiana.  —  Conrad  v.  Patzelt,  29  La.  Ann. 
482.  per  Egan,  J. 

Maine.  — Jones  v.  McMarrin,  68  Me.  334,  28 
Am.  Rep.  66. 

Maryland.  —  Applegarth  v.  Russell,  25  Md. 
317;  Sanders  v.  McDonald,  63  Md.  503;  De 
Murguiondo  v.  Hoover,  72  Md.  9. 

Minnesota.  —  Hokanson  v.  Gunderson,  54 
Mian.  499,  40  Am.  St.  Rep.  354. 

Mississippi.  — Allen  v.  Poole,  54  Miss.  323. 

Missouri.  — Pierce  v.  Stinde,  11  Mo.  App. 
364;  Dodd  v.  Lee,  57  Mo.  App.  167. 

Nevada.  —  Powell  v.  Campbell,  20  Nev.  232. 

New  Hampshire.  —  Hunt  v.  Haven,  52  N. 
H.  162. 

New  Jersey.  —  Turner  v.  Houpt,  53  N.  J.  Eq. 
526. 

New  Mexico.  —  Huneke  v.  Dold,  7  N.  Mex.  5. 

New  York.  —  White  v.  Carpenter,  2  Paige 
(N.  Y.)  254;  Griffith  v.  Griffith,  Hoffm.  (N.  Y.) 
153.  reversed  on  other  grounds  9  Paige  (N.  Y.) 
315;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  (N. 
Y.)  151,  reversing  1  Sandf.  Ch.  (N.  Y.)  419; 


Hailey  v.  Ano,  136  N.  Y.  569,  32  Am.  St.  Rep. 
764,  reversing  (Supm,  Ct.)  16  N.  Y.  Supp.  589; 
Oliphant  v.  Burns,  146  N.  Y.  2f8;  Stuyvesant 
v.  Weil,  (Spm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
445,  reversed  on  other  grounds  41  N.  Y.  App. 
Div.  551. 

ATorth  Carolina.  —  Daniel  v.  Hodges,  87  N. 
Car.  95;  Badger  v.  Daniel,  77  N.  Car.  251; 
Todd  v.  Outlaw,  79  N.  Car.  235;  Arrington  v. 
Arrington,  114  N.  Car.  151. 

North  Dakota.  —  Buxton  v.  Sargent,  7  N. 
Dak.  503. 

Ohio.  —  Hamlin  v.  Bevans,  7  Ohio (pt.  i.)  161 ; 
Tolerton  v.  Williard,  30  Ohio  St.  579;  Hibbs 
v.  Union  Cent.  L.  Ins.  Co.,  40  Ohio  St.  543; 
Benlon  v.  Shafer,  47  Ohio  St.  117,  31  Cent.  L. 

J.  52. 

Oregon.  —  Houston  v.  Timmerman,  17  Ore- 
gon 499,  11  Am.  St.  Rep.  848;  Walker  v.  Gold- 
smith, 14  Oregon  125. 

Pennsylvania.  —  Green  v.  Rick,  121  Pa.  St. 
130,  6  Am.  St.  Rep.  760,  22  W.  N.  C.  (Pa.)  318. 

jR hode  Island.  —  Gardner  v.  Peckham,  13  R. 
I.  102;  Brightman  v.  Brightman,  1  R.  I.  112. 

South  Carolina.  —  Lewis  v.  Mew,  1  Strobh. 
Eq.  (S.  Car.)  180;  Edmonds  v.  Crenshaw,  1 
McCord  Eq.  (S.  Car.)  252. 

Tennessee.  — Cockrill  v.  Maney,  2  Tenn.  Ch. 
49;  Boshear  v.  Lay,  6  Heisk.  (Tenn.)  163; 
Staples  v.  While,  88  Tenn.  30;  Fitzgerald  v. 
Cummings,  1  Lea  (Tenn.)  232. 

Texas. —  Hutchins  v.  Chapman,  37  Tex. 
612;  Shearon  v  Henderson,  38  Tex.  245;  Rus- 
sell v.  Kirkbride,  62  Tex.  455;  Copelin  v. 
Shuler,  (Tex.  1887)6  S.  W.  Rep.  668;  Bowen 
v.  Kirkland,  17  Tex.  Civ.  App.  346;  York  v. 
Carlisle,  19  Tex.  Civ.  App.  269;  Mansur,  etc., 
Implement  Co.  v.  Beer,  19  Tex.  Civ.  App.  311; 
Ward  v.  League,  (Tex.  Civ.  App.  1894)  24  S. 
W.  Rep.  986. 

Virginia.  —  Davis  v.  Christian,  15  Gratt. 
(Va.)  11;  Briscoe  v.  Ashby,  24  Gratt.  (Va.)  454; 
French  v.  Loyal  Co.,  5  Leigh  (Va.)  684,  per 
Tucker,  P. 

West  Virginia.  —  White  v.  Perry,  14  W. 
Va.  66. 

Wyoming.  —  Seibel  v.  Bath,  5  Wyo.  409. 
See  also  in  this  connection  and  for  various 
exceptions  to  the  statement  in  the  text,  infra, 
this  title,  A c Hons,  Suits,  and  Proceedings  Within 
Law  of  Lis  Pendens. 

The  Petition  Should  Be  Definite  as  to  the  parties 
to  the  action,  the  properly  to  be  charged,  and 
the  nature  and  amount  of  the  claims  to  be  se- 
cured. Jacobs  v.  Smith,  89  Mo.  673.  To  the 
same  effect  see  Sheppard  v.  Kennedy,  10  Ont. 
Pr.  242. 

A  Description  of  the  Property  in  the  Answer 

cures  the  defect  that  no  specific  property  was 
described  in  the  bill.  Collingwood  v.  Brown. 
106  N.  Car.  362.  See  also  Dudley  v.  Price,  10 
B.  Mon.  (Ky  )  84.  Contra,  Griffith  v.  Griffith, 
Hoffm.  (N.  Y.)  153,  reversed  on  other  grounds 
9  Paige  (N.  Y.)  315. 

2.  What  Judgment  or  Decree  Necessary  to  Lis 
Pendens  —  England.  —  Metcalfe  v.  Pulvertoft, 
1  Ves.  &  B.  181,  2  Ves.  &  B.  200;  Drayson  v. 
Pocock,  4  Sim.  284.  See  also  Preston  v.  Tub- 
bin,  1  Vern.  287. 

United  States.  —  Alexander  v.  Pendleton,  8 
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2.  Commencement  of  Lis  Pendens  —  a.  Transfers  by  Defendants  —  (i) 
Early  Rules.  —  In  very  early  times  the  date  of  the  technical  commencement 
of  an  action  or  suit  and  that  of  the  commencement  of  the  lis  pendens  seem  to 
have  been  identical.  Thus,  an  action  at  law  was  both  commenced  and  lis 
pendens  from  the  day  of  the  teste  of  the  original  writ,1  and  a  suit  in  equity 
from  the  day  of  the  teste  of  the  subpoena  3  or  of  exhibiting  the  bill  to  procure 
the  issuance  of  that  process,3  if,  in  due  course,  jurisdiction  was  acquired  over 
the  person  of  the  defendant,  although  neither  declaration  nor  bill  was  on  file 
for  some  time  afterward.  In  chancery,  however,  the  rule  finally  established 
by  the  courts  was  that  upon  the  filing  of  the  bill  the  lis  pendens  related  back 
•only  to  the  service  of  the  subpoena  and  not  to  the  day  of  its  teste.* 

(2)  Statute  4.  Anne,  c.  16,  §  22 —  (a)  In  General.  —  In  the  year  1 705  it  was 
provided  by  an  English  statute  that  no  subpoena  should  issue  out  of  a  court 
of  equity  until  after  bill  filed,  except  in  case  of  bills  for  injunctions  to  stay 


Cranch  (U.  S.)  462;  Bate  Refrigerating  Co.  v. 
Gillett,  30  Fed.  Rep.  685. 

Illinois.  —  Jenkins  v.  International  Bank, 
in  111.  462;  Allison  v.  Drake,  145  111.  500; 
Reid  v.  Sheffy,  75  III.  App.  136. 

Iowa.  —  Woodin  v.  Clemons,  32  Iowa  280; 
Des  Moines  Ins.  Co.  v.  Lent,  75  Iowa  522. 

Kansas.  —  St.  John  ■:/.  Strauss,  60  Kan.  136. 

Kentucky.  —  Northern  Bank  v.  Deckebach, 
83  Ky.  154.  See  also  Taylor  v.  U.  S.  Building, 
etc.,  Assoc  ,  (Ky.  iqoi)  60  S.  W.  Rep.  927. 

Missouri.  —  Burgess  v.  Albert,  44  Mo.  App. 
558. 

Nebraska.  —  Anderson  v.  Kreidler,  56  Neb. 
171. 

New  Jersey.  —  Haughwout  v.  Murphy,  22  N. 
J.  Eq.  531,  affirming  21  N.  J.  Eq.  118. 

New  York.  —  Oliphant  v.  Burns,  146  N.  Y. 
218;  Todd  v.  Eighmie,  10  N.  Y.  App.  Div. 
142. 

Ohio.  —  Hamlin  v.  Bevans,  7  Ohio  (pt.  i.)  161 ; 
Tolerton  v.  Williard,  30  Ohio  St.  579. 

Pennsylvania.  —  Dovey's  Appeal,  97  Pa.  St. 
153- 

Rhode  Island.  —  Holland  v.  Citizens'  Sav. 
Bank,  16  R.  I.  734. 

South  Carolina.  —  Lewis  v.  Mew,  1  Strobh. 
Eq.  (S.  Car.)  180. 

Tennessee.  —  McClurg  v.  McSpadden,  101 
Tenn.  433.  See  also  Dillard  v.  Smith,  105 
Tenn.  372,  citing  Epperson  v.  Robertson,  91 
Tenn.  412. 

Texas.  —  Lee  v.  Salinas,  15  Tex.  495 ;  Flana- 
gan v.  Pearson.  61  Tex.  302;  Randall  v.  Sny- 
der, 64  Tex.  350;  Wortham  v.  Boyd,  66  Tex. 
401.  See  also  Briscoe  v.  Bronaugh,  1  Tex. 
326,  46  Am.  Dec.  108. 

Virginia.  —  Davis  v.  Christian,  15  Gratt. 
(Va.)  11. 

Wisconsin.  —  Sherman  v.  Bemis,  58  Wis.  343, 
followed  Webster  v.  Pierce,  108  Wis.  407. 

Consent  Decrees.  —  Seeombe  v.  Steele,  20  How. 
(U.  S.)  94;  Fletcher  v.  Ferrel,  9  Dana  (Ky.)  372, 
35  Am.  Dec.  143;  Turner  v.  Babb,  60  Mo.  342; 
Mcllwrath  v.  Hollander,  73  Mo.  105,  39  Am. 
Rep.  484  [cited  Jacobs  v.  Smith,  89  Mo.  673; 
Mcll wrath  v.  Frederick,  (Mo.  1886)  6  West. 
Rep.  828];  Clark  v.  Charles,  55  Neb.  202;  Oli- 
phant //.  Burns,  146  N.  Y.  218;  Wagner  v. 
Smith,  13  Lea  (Tenn.)  568;  New  England  L.  & 
T.  Co.  v.  Miller,  (Tex.  Civ.  App.  1897)  40  S. 
W.  Rep.  646. 

Personal  Judgment  for  Money  Instead  of  One 
Against  Property.  —  Crocker  v.  Lewis,  144  N. 

2t  C.  of  L.— 39     '  609 


Y.  140,  affirming  79  Hun  (N.  Y.)  400;  Hull  v. 
Spratt,  1  Hun  (N.  Y.)  298,  3  Thomp.  &  C.  (N. 
Y.)  718;  Weber  v.  Fowler,  (Supm.  Ct.  Spec. 
T.)  11  How.  Pr.  (N.  Y.)  458.  See  also  Nort- 
cliffe  v.  Warburton,  8  Jur.  (N.  S.)  854,  revers- 
ing 8  Jur.  N.  S.  353;  Shaw  v.  Padley,  64  Mo. 
519. 

Decree  for  Purchaser  Pendente  Lite,  when  the 
party  entitled  to  the  benefit  of  the  lis  pendens 
is  unsuccessful.  Beardsley  v.  Hilson,  94 
Ga.  50. 

1.  Common-law  Actions  Lis  Pendens  from  Day  of 
Teste  of  Original  Writ.  —  Littleton's  Case,  5 
Coke  47/'/  Arundel  v.  Arundel,  Cro.  Eliz.  677; 
Parker  v.  Dee,  3  Swanst.  529;  Pigott  v. 
Nower,  3  Swanst.  535;  Newman  v.  Chapman, 
2  Rand.  (V'a.)  93,  14  Am.  Dec.  766;  French  v. 
Loyal  Co.,  5  Leigh  (Va.)  627,  per  Tucker,  P.; 
White  v.  Perry,  14  W.  Va.  66;  Stone  v.  Tyree, 
30  W.  Va.  687;  Kellogg  v.  Fancher,  23  Wis.  21, 
99  Am.  Dec.  96. 

2.  Suit  in  Equity  —  Lis  Pendens  from  Day  of 
Test  of  Subpoena. —  Pigott  v.  Nower,  3  Swanst. 
535  [citing  Burgh  v.  Francis,  3  Swanst.  536]; 
Hayden  v.  Bucklin,  9  Paige  (N.  Y.)  512  [cited 
in  Spinning  v.  Ohio  L.  Ins.,  etc.,  Co.,  2  Disney 
(Ohio)  336];  Leitch  v.  Wells.  48  N.  Y.  585  {per 
Hunt,  C),  reversing  48  Barb.  (N.  Y.)  637; 
Arrington  v.  Arrington,  114  N.  Car.  151.  See 
also  Bacon  v.  Gardner,  23  Miss.  60. 

3.  Lis  Pendens  from  Bill  Exhibited.  —  Crofts  v. 
Oldfield,  3  Swanst.  278;  Culpepper  v.  Aston, 
Ch.  Cas.  (pt.  ii  )  115,  221;  Barns  v.  Canning 
Ch.  Cas.  (pt.  i.)  300.  See  also  Littleton's  Case, 
5  Coke  47/'/  Tothill  (Appendix)  2;  Burr.  L. 
Diet.;  and  see  supra,  this  title,  Doctrine  Gen- 
erally—  Origin  and  History — Lord  Bacon's 
Ordinance. 

4.  Lis  Pendens  from  Service  of  Subpoena.  —  2 

Sugden  on  Vendors  (8th  Am.  ed  )  758;  Anony- 
mous, I  Vern.  319;  Burleson  v.  McDermott,  57 
Ark.  229;  Grant  v.  Bennett,  96  III.  513  [cited 
Reid  v  Sheffy,  75  111.  App.  136];  Lincoln 
Rapid  Transit  Co.  v.  Runclle,  34  Neb.  559; 
Hayden  v.  Bucklin,  9  Paige  (N.  Y.)  512;  Boyn- 
ton  7'.  Rawson,  Clarke  (N.  Y.)  584;  Parks  v. 
Jackson,  11  Wend.  (N.  Y.)  442,  25  Am.  Dec. 
656;  Newman  v.  Chapman,  2  Rand.  (Va.)  93, 
14  Am.  Dec.  766  [cited \n  French  v.  Loyal  Co., 
5  Leigh  (Va.)  681,  per  Tucker,  P.];  Harmon  v. 
Byram,  11  W.  Va.  511 ;  Stone  v.  Tyree,  30  W. 
Va.  687;  Kellogg  v.  Fancher,  23  Wis.  21,  99 
Am.  Dec.  96.  See  also  Searle  v.  Lane,  2  Vern, 
88,  affirming  on  rehearing  2  Vern.  37. 
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waste  or  to  stay  suits  at  law  commenced.1  Since  that  enactment  the  general 
rule  both  ;it  Law  and  in  equity,  in  the  absence  of  notice  of  pendency  or  equiv- 
alent statutes  declaring  a  different  date,  has  been  that  the  facts  necessary  to 
notice  by  lis  pendens  must  be  of  record  by  the  filing  of  the  bill,  petition,  com- 
plaint,  or  equivalent  pleading,  and  jurisdiction  obtained  by  service  of  process 
OA  er  the  defendant  from  whom  the  interest  is  acquired  pendente  lite,  before  the 
lis  pendens  will  commence  ;  2  and  statutes,  rules  of  court,  or  judicial  decisions 
fixing  a  different  date  for  the  technical  commencement  of  an  action  or  suit 
have  no  bearing  on  the  time  when  it  becomes  lis  pendens*    In  a  few  jurisdic- 


1.  Slat.  4  Anne,  c.  16,  §  22. 

2.  Pleading  on  File  and  Service  of  Process 
Necessary  to  Commencement  of  Lis  Pendens  — 

England. —  Powell  v.  Wright,  7  Beav.  444; 
Humble  v.  Shore,  3  Hare  119. 

United  States.  —  Games  v.  St  les,  14  Pet.  (U. 
S.)  322,  affirming  1  McLean  CU.  S.)  321,  8  Fed. 
Cas.  No.  4,176;  Warren  County  v.  Marcy,  97 
U.  S.  96;  Canal  Bank  v.  Hudson,  m  U.  S.  66; 
Pitt  v.  Rodgers,  (C.  C.  A.)  104  Fed.  Rep.  387, 
affirming  96  Fed.  Rep.  668;  Consolidated 
Fruit-Jar  Co.  v.  Whitney,  2  B.  &  A.  Pat.  Cas. 
30,  6  Fed.  Cas.  No.  3,133;  Gaylord  v.  Ft. 
Wayne,  etc.,  R.  Co.,  6  Biss.  (U.  S.)  286,  10 
Fed.  Cas.  No.  5,284;  Bate  Refrigerating  Co. 
v.  Gillett,  30  Fed.  Rep.  685;  Cotton  v.  Dacey, 
61  Fed.  Rep.  481;  Wheeler  v.  Walton,  etc., 
Co.,  65  Fed.  Rep.  720. 

Alabama.  —  Doe  v.  Magee,  8  Ala.  570;  Good- 
win v.  McGehee,  15  Ala.  232;  Center  v. 
Planters',  etc  ,  Bank,  22  Ala.  743;  Dudley  v. 
Witter,  46  Ala.  664;  Watford  v.  Oates,  57  Ala. 
290;  Banks  v.  Thompson,  75  Ala.  531;  Rooney 
v.  Michael,  84  Ala.  585. 

California.  —  Majors  v.  Cowell,  51  Cal.  478. 

Illinois.  —  Allison  v.  Drake,  145  111.  500; 
Norris  v.  He,  152  III.  190,  43  Am.  St.  Rep. 
233;  Harding  v.  American  Glucose  Co.,  182 
111.  642.  74  Am.  St.  Rep.  189;  Reid  v.  Sheffy, 
75  III.  App.  136;  Hansen  v.  Klicka,  78  111.  App. 
177;  Figge  v.  Rovvlen,  84  111.  App.  238,  affirmed 
185  111.  238. 

Kentucky.  —  Clevinger  v.  Hill,  4  Bibb  (Ky.) 
499;  Wickliffe  v.  Bieckinridge,  1  Bush  (Ky.) 
427. 

Maryland.  —  Campbell's  Case,  2  Bland  (Md.) 
209,  20  Am.  Dec.  360;  Sanders  v.  McDonald, 
63  Md.  503. 

Mississippi .  —  Bacon  v.  Gardner,  23  Miss. 
60;  Allen  v.  Mandaville,  26  Miss.  397;  Coulter 
v.  Herrod,  27  Miss.  685;  Allen  v.  Poole,  54 
Miss  323. 

Missouri.  —  Herrington  v.  Herrington,  27 
Mo.  560;  Metcalf  v.  Larned,  40  Mo.  572, 
Samuels  v.  Shelton,  48  Mo.  444;  Shaw  v.  Pad- 
ley,  64  Mo.  519;  Pierce  v.  Stinde,  11  Mo.  App. 
364;  Burnham  v.  Smith,  82  Mo.  App.  35. 

New  Hampshire.  —  Hunt  v.  Haven,  52  N.  H. 
162. 

New  Jersey.  —  Haughwout  v.  Murphy,  22 
N.  J.  Eq.  531,  affirmed  21  N.  J.  Eq.  118;  Gray 
v.  Case,  51  N.  J.  Eq.  426;  Turner  v.  Houpt, 
53  N.  J.  Eq.  526. 

New  York.  —  Murray  v.  Ballou,  1  Johns. 
Ch.  (N.  Y.)  566;  Skee!  v.  Spraker.  8  Paige  (N. 
Y.)  182;  Jackson  v.  Dickenson,  15  Johns.  (N. 
Y.}  309,  8  Am.  Dec.  236;  Roberls  v.  Jackson, 
1  Wend.  (N.  Y0478;  Murray  v.  Blatchford,  1 
Wend.  (N.  Y.)  618,  19  Am.  Dec.  537. /f>-  Sav- 
age, C,  J,j  UitSh  f,  W<r!l§,  4§  l*!  V.  585,  re- 


versing 48  Barb.  (N.  Y.)637;  Scouton  v.  Bender, 
(Supm.  Ct.  Gen.  T.)  3  How.  Pr.  (N.  Y.)  185; 
Burroughs  v.  Reiger,  (Supm.  Ct.  Spec.  T.)  12 
How.  Pr.  (N.  Y.)  172,  3  Abb.  Pr.  (N.  Y.)  393, 
note;  Griswold  v.  Miller,  15  Barb.  (N.  Y.)  520. 

Ohio.  —  Bennet  v.  Williams,  5  Ohio  461; 
Barry  v.  Hovey,  30  Ohio  St.  344. 

Pennsylvania.  —  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  429; 
Dovey's  Appeal,  97  Pa.  St.  153;  Duff  v.  Mc- 
Donough,  155  Pa.  St.  10;  News  v.  Shacka- 
maxon  Bank,  16  W.  N.  C.  (Pa.)  207. 

Rhode  Island.  —  Spencer  v.  Spencer,  9  R.  I. 
150. 

South  Carolina.  —  Miller  v.  Kershaw,  Bailey 
Eq.  (S.  Car.)  479,  23  Am.  Dec.  183. 

Tennessee.  —  Tharpe  v.  Dunlap,  4  Heisk. 
(Tenn.)  674;  Williamson  v.  Williams,  11  Lea 
(Tenn.)  355;  Staples  v.  White,  88  Tenn.  30. 

Wisconsin.  —  Allen  v.  Case,  13  Wis.  621; 
Kellogg  v.  Fancher,  23  Wis.  21,  99  Am. 
Dec.  96. 

Illustrations.  —  Reid  v.  Sheffy,  75  111.  App. 
136;  Leitch  v.  Wells,  48  N.  Y.  585,  reversing 
48  Barb.  (N.  Y.)  637;  Barry  v.  Hovey,  30  Ohio 
St.  344;  Miller  v.  Kershaw,  Bailey  Eq.  (S. 
Car.)  479,  23  Am.  Dec.  183;  Williamson  v. 
Williams,  n  Lea  (Tenn.)  355;  Allen  v.  Case, 
13  Wis.  621;  Kellogg  v.  Fancher,  23  Wis.  21, 
99  Am.  Dec.  96. 

Actual  Personal  Service  of  the  subpoena  upon 
the  defendant  is  not  necessary  to  create  a  lis 
pendens  where  he  has  a  known  residence  in 
the  state.  Hayden  v.  Bucklin,  9  Paige  (N.  Y.) 
512- 

3.  Date  of  Commencement  of  Lis  Pendens  Not 
Determined  by  That  of  Commencement  of  Action  or 
Suit. —  Farmers'  L.  &  T.  Co.  v.  Lake  St.  El. 
R.  Co.,  177  U.  S.  51;  The  Robert  Gaskin,  9 
Fed.  Rep.  62;  Grant  v.  Bennett,  96  111.  513 
[cited  Reid  v.  Sheffy,  75  111.  App.  136];  Lyle  v. 
Bradford,  7  T.  B.  Mon.  (Ky.)  Ji6;  Lytle  v. 
Pope,  11  B.  Mon.  (Ky.)  297;  Bacon  v.  Gardner, 
23  Miss.  60;  Allen  v.  Mandaville,  26  Miss.  397; 
Leitch  v.  Wells.  48  N.  Y.  585,  reversing  48 
Barb.  (N.  YO637;  Burroughs  v.  Reiger,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  171,  3  Abb. 
Pr.  (N.  Y.)  393,  note;  Smith  v.  Cassidy.  73 
Tex.  161  [cited  in  Cassidy  v.  Kluge,  73  Tex. 
154];  Hanrick  v.  Gurley,  93  Tex.  458.  modify- 
ing on  other  grounds  (Tex.  Civ.  App.  1899)  48 
S.  W.  Rep.  994.  See  also  McGrath  v.  St.  Louis, 
etc.,  R.  Co..  128  Mo.  r;  Sheasley  v.  Keens,  48 
Neb.  57.  Query,  Weems  v.  Harrold,  75  Ga. 
866;  Board  v.  Texas,  etc..  R.  Co.,  46  Tex.  316; 
Jemison  v.  Halbert,  47  Tex.  180. 

"  There  Is  a  Substantial  Difference  between  the 
commencement  of  an  action  and  its  being  a 
buit  depending  between  the  parlies;  the  first 
having  reference  only  to  the  act  of  the  plain, 
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tions  in  the  United  States,  however,  statutory  provisions  that  actions  shall  be 
commenced  by  the  filing  of  the  petition  or  complaint  and  the  issuance  of 
summons  are  held  to  fix  also  the  date  when  the  lis  pendens  commences;1 
while  in  at  least  three  others  the  change  made  by  the  statute  of  Anne  was 
never  introduced,  but  the  practice  of  issuing  the  subpoena  before  bill  filed 
has  continued.2 

(h)  Voluntary  Appearance  —  Publication  of  Service.  —  Other  methods  of  acquiring 
jurisdiction  authorized  by  law  are  equivalent  to  the  personal  service  of  pro- 
cess.3 Thus,  lis  pendens  will  commence,  without  the  issuance  or  service  of 
process,  from  the  entry  in  the  cause  of  the  voluntary  appearance  of  the  defend- 
ant,1  or,  upon  service  by  publication,  from  the  time  when  the  order  to  pub- 
lish is  fully  executed.5 

(c)  Writs  of  Error.  —  A  writ  of  error  is  not  lis  pendens  until  the  writ  has  been 
issued  and  the  citation  served.0 

(3)  Lis  Pendens  Statutes  —  (a)  General  Laws.  — ■  Statutes  regulating  the  com- 
mencement of  the  lis  pendens  have  been  enacted  in  many  jurisdictions.  Of 
these  a  few  are  very  general  in  their  scope,  in  effect  merely  declaring  the  pre- 
existing rule  of  law  that  a  pending  action  is  lis  pendens  from  the  service  of 
process  after  petition  or  complaint  filed,  with  no  express  limitation  as  to  the 
kind  of  property  involved,7  or  even  enlarging  upon  the  pre  existing  rule  by 


tiff,  but  the  second  having  reference  also  to 
the  position  of  the  defendant."  Allen  v. 
Mandaville,  26  Miss.  397. 

L  Action  or  Suit  Lis  Pendens  from  Date  of 
Technical  Commencement.  —  Montgomery  v. 
Birge,  31  Ark.  491;  Hale  v.  Warner,  36  Ark. 
217;  Burleson  v.  McDermott,  57  Ark.  229; 
Britz  v.  Johnson,  65  Ind.  561  [cited  in  Wilson 
v.  llefflin,  3i  Ind.  35];  Rothschild  v,  Kohn,  93 
Ky.  107,  40  Am.  St.  Rep.  184,  citing  Hart  v. 
Hayden,  79  Ky.  346. 

Some  statutes  provide  that  a  judgment  or 
decree  is  conclusive  on  all  acquiring  title 
"  subsequent  to  the  commencement  of  the  ac- 
tion, suit,  or  proceeding."  See  Walker  v. 
Goldsrr,  ith,  1 }  Oregon  150;  Warnock  v.  Harlow, 
96  Cal.  298,  31  Am.  St.  Rep.  209;  Martin  v. 
Baldwin.  19  Fed.  Rep.  340. 

2.  Of  These  States  it  is  held  in  Virginia  and 
West  Virginia,  following  the  rule  established 
in  chancery  prior  to  the  statute  of  Anne,  that 
on  bill  filed  in  a  suit  in  equity  not  within  the 
notice  of  pendency  statute  the  lis  pendens 
relates  back  to  the  service  of  the  subpoena. 
Newman  v.  Chapman,  2  Rand.  (Va.)  Q3,  14 
Am.  Dec.  766;  French  v.  Loyal  Co.,  5  Leigh 
(Va.)  684,  per  Tucker,  P.;  Harmon  v.  Byram, 
11  W.  Va.  511;  Jackson  v.  Hull,  21  W.  Va.  601; 
Stone  v.  Tyree,  30  W.  Va.  687;  O'Connor  v. 
O'Connor,  45  W.  Va.  354.  See  also  White  v. 
Perry,  14  W.  Va.  66. 

In  Connecticut,  on  the  other  hand,  it  has  been 
held  that  an  alienation  by  the  defendant  after 
service  but  before  bill  filed  was  not  affected 
by  lis  pendens.  King  v.  Bill.  28  Conn.  593, 
distinguished  \n  Norton  v.  Birge,  35  Conn.  250. 

3.  Other  Methods  of  Acquiring  Jurisdiction.  — 
''  Whenever  the  act  is  done  by  which  the  de- 
fendant is  subjected  to  the  jurisdiction  of  the 
court,  it  is  a  service  of  process,  and  the  suit  is 
commenced."  Bennet  v.  Williams,  5  Ohio 
461.  To  the  same  effect  see  The  Robert  Gaskin, 
9  Fed.  Rep.  62. 

4.  Voluntary    Appearance    of    Defendant  — 
Arkansas.  —  Hale  v.  Warner,  36  Ark.  217. 

galifornia,  -~  Majors  v,  Cowell,  51  Cal,  478. 

0(i 


Illinois.  —  Franklin  Sav.  Bank  v.  Taylor,  131 
111.  376  [citin°  Bennilt  v.  Wilmington  Star 
Min.  Co.,  119  111.  g];  Allison  v.  Drake,  14;;  111. 
500;  Reid  v.  Sheffy,  75  111.  App.  136. 

Missouri.  —  Bailey  v.  McGinniss.  57  Mo. 
362;  Pierce  v.  Stinde,  11  Mo.  App.  364. 

Ohio.  —  Brundage  v.  Biggs,  25  Ohio  St.  652. 

Texas.  —  Hanrick  v.  Gurley,  93  Tex.  458, 
modifying  on  other  grounds  (Tex.  Civ.  App. 
1899)  48  S.  W.  Rep.  994. 

Where  the  Statutory  Lien  of  a  Creditor's  Bill 
attaches  only  when  a  petition  describing  the 
property  has  been  filed  and  process  served,  the 
voluntary  appearance  of  the  defendant  cannot 
be  deemed  as  waiving  the  requirement  that  he 
be  served  with  process.  Ware  v.  Delahaye,  95 
Iowa  667. 

5.  Publication  of  Service  —  United  States.  — 
Games  v.  Stiles,  14  Pet.  (U.  S.)  322,  affirming  1 
McLean  (U.  S.)  321,  8  Fed.  Cas.  No.  4,176; 
Cotton  v.  Dacey,  61  Fed.  Rep.  481. 

Alabama.  —  Doe  v.  Magee,  8  Ala.  570. 

Illinois.  —  Figge  v.  Rowlen,  84  111.  App.  238. 
affirmed  185  111.  238. 

Kentucky. — Clevinger  v.  Hill,  4  Bibb  (Ky.) 
499- 

Missouri. — Carter  v.  Mills,  30  Mo.  432; 
Pierce  v.  Stinde,  11  Mo.  App.  364. 

New  York.  —  Butler  v.  Tomlinson,  (Supm. 
Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  88,  less  fully 
reported  38  Barb.  (N.  Y.)  641;  Waring  v.  War- 
ing, (Supm.  Ct.  Spec  T.)  7  Abb.  Pr.  (N.  Y.)472. 

Ohio.  —  Bennet  v.  Williams,  5  Ohio  461; 
Collier  v.  Bicklcy,  33  Ohio  St.  523. 

Texas.  —  Cassidy  v.  Kluge,  73  Tex.  154. 

Personal  Service  Without  State.  —  See  Ferris 
v.  Plummer,  46  Hun  (N.  Y.)  515,  13  Civ.  Pro. 
(N.  Y.)  389  [reversing  on  reargument  42  Hun 
(N.  Y.)  440),  Pratt,  J.,  dissenting. 

6.  Writs  of  Error.  —  Coulter  v.  Herrod,  27 
Miss.  685;  Pierce  v.  Stinde,  11  Mo.  App.  364: 
Taylor  v.  Boyd,  3  Ohio  338,  17  Am.  Dec.  603; 
Woolridge  v.  Boyd,  13  Lea  (Tenn.)  151. 

7.  Statutes  Declaratory  of  Pre-existing  Law  — 
Nebraska. — Comp.  Stat.  Neb.  (1899),  £5  5677; 
Day  v,  Thompson,  1;  Neb.  123;  Lincoln  Rapid. 
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giving  an  earlier  date  for  the  commencement  of  the  lis  pendens,  as  that  on 
which  the  petition  is  filed  1  or  filed  and  docketed.*  In  many  of  the  jurisdic- 
tions  having  .1  genera]  law  of  this  description,  however,  the  exceptions  ingrafted 
thereon  by  statutes  which  deal  specially  with  particular  actions  or  property 
have  considerably  restricted  its  operation.3 

ib  i  Notice  of  Pendency  Statutes — aa.  Statutory  Provisions.  —  Legislation  requiring 
that  some  public  record  or  calendar  be  kept,  to  which  prospective  purchasers 
of  land  might  resort  and  readily  inform  themselves  whether  it  was  subject  to 
lis  pendens,  instead  of  being  obliged  to  search  through  the  files  of  the  courts, 
was  suggested  as  early  as  the  year  1685. 4  The  first  statute  of  the  kind,  how- 
ever,  seems  to  have  been  that  enacted  by  the  legislature  of  New  York  in 
[823.  It  applied  only  to  suits  in  equity,  and  required  as  a  condition  pre- 
cedent  to  the  commencement  of  the  lis  pendens  that  the  complainant  file 
with  the  clerk  of  the  court  a  notice  of  pendency  containing  the  title  of  the 
cause,  the  general  objects  of  t lie  action,  and  a  description  of  the  land  to  be 
affected  thereby.5  Since  that  time  many  such  statutes  have  been  enacted  in 
the  United  States  and  other  countries,  varying  considerably  in  matters  of 
detail,  but  in  substance  requiring,  as  a  requisite  to  the  lis  pendens,  the  filing 


Transit  Co.  v.  Rundle,  34  Neb.  559;  Sheasley 
v.  Keens,  48  Neb.  57;  Nagle  v.  Omaha  First 
Nat.  Bank,  57  Neb.  552. 

Ohio.  —  Bates's  Annot.  Stat.  Ohio  (1897), 
§  5°55;  Spinning  v.  Ohio  L.  Ins.,  etc.,  Co.,  2 
Disney  (Ohio)  336;  Krebs  v.  Forbriger,  10  Ohio 
Dec.  (Reprint)  506,  21  Cine.  L.  Bui.  313;  Ap- 
pleby v.  Mullaney,  9  Ohio  Dec.  765,  7  Ohio  N. 
P.  120;  Omwake  v.  Jackson,  8  Ohio  Cir.  Dec. 
235.  r5  Ohio  Cir.  Ct.  615,  reversing  7  Ohio 
Dec.  238,  5  Ohio  N.  P.  119;  Jennings  v.  Ohio 
Nat.  Bank.  8  Ohio  Cir.  Dec.  657,  17  Ohio  Cir. 
Ct.  664;  McClaskey  v.  Barr,  48  Fed.  Rep.  130, 
modified  on  other  grounds  62  Fed.  Rep.  211. 

Wyoming. —  Rev.  Stat.  Wyo.  (1887),  §  2442; 
Seibel  v.  Bath,  5  Wyo.  409. 

See  also  supra,  this  subsection,  In  General; 
and  see  the  codes  of  California  and  Montana. 

Civil  Law  —  Louisiana.  —  The  statute  now 
embodied  in  the  first  paragraph  of  Rev.  Civ. 
Code  La.  (1900),  art.  2453,  was  held  not  10  in- 
clude alienations  by  defendants  pending  ac- 
tions to  enforce  mortgages.  Barelli  v.  Delas- 
sus,  16  La.  Ann.  280;  Taylor  v.  Pipes,  24  La. 
Ann.  551,  two  judges  disseniing;  Conrad  v. 
Patzelt,  29  La.  Ann.  482,  per  Egan,  J.  But 
such  actions  were  made  lis  pendens  later  by 
special  statute.  Acts  1878,  No.  3;  Bell  v.  Chi- 
cago, etc.,  R.  Co  ,  34  La.  Ann.  785;  Mallard 
v.  Anderson,  36  La.  Ann.  834.  Specific  decla- 
rations of  the  rule  have  also  been  made  with 
reference  to  actions  of  boundary  and  for  the 
destruction  of  new  works  from  which  injury  is 
apprehended.  Rev.  Civ.  Code  La.  (1900),  art. 
842,  869. 

1.  Lis  Pendens  from  Filing  of  Petition  —  Iowa. 

—  Petitions  affecting  real  estate:  Code  Iowa 
(1897),  S  3543;  Cooley  v.  Brayton,  16  Iowa  10; 
Crum  v.  Cotiing,  22  Iowa  411;  Haverly  v. 
Alcott,  57  Iowa  171;  State  v.  Mateer,  105  Iowa 
66;  Olson  v.  Leibke,  110  Iowa  594;  Fisher  v. 
Shropshire.  147  U.  S.  133,  reversing  on  other 
grounds  31  Fed.  Rep.  694. 

Kansas. —  Provided  the  summons  be  served 
or  the  first  publication  made  within  sixtydays 
after  the  filing  of  the  petition.  Gen.  Stat.  Kan. 
(1897),  c.  96,  §  81;  Dresser  v.  Wood,  15  Kan. 
344;  Smith  p.  Kimball.  36  Kan.  474;  Bannister 


v.  Carroll,  43  Kan.  64;  Wilkinson  v.  Elliott,  43 
Kan.  590,  19  Am.  St.  Rep.  158;  Wellsford 
v.  Durst,  8  Kan.  App.  231;  McClung  v.  Hohl, 
(Kan.  App.  igoo)  61  Pac.  Rep.  508.  See  also 
Bayer  v.  Cockrill,  3  Kan.  282.  See  also  stat- 
utes of  Oklahoma. 

In  an  Action  Against  the  Members  of  a  Copart- 
nership, service  of  process  on  one  of  them 
within  the  time  limited  is  sufficient.  Dresser 
v.  Wood,  15  Kan.  344. 

Ratification  by  the  Piaintiff  of  an  Action  Brought 
Without  Authority  makes  it  lis  pendens  from  the 
filing  of  the  petition.  Dresser  v.  Wood,  15 
Kan.  344. 

Commencement  of  Suit  and  of  Lis  Pendens  — 
Vendors'  Liens.  —  A  suit  to  foreclose  a  vendor's 
lien  is  lis  pendens  from  the  time  when  the  pe- 
tition is  filed.  Fisher  v.  Shropshire,  147  U.  S. 
133,  construing  the  Iowa  statute  and  reversing 
on  other  grounds  31  Fed.  Rep.  694. 

2.  Lis  Pendens  from  Time  When  Petition  Filed 
and  Docketed.  —  See  Code  of  Georgia. 

3.  Creditors'  Suits.  —  Ware  v.  Delahaye,  95 
Iowa  667;  Shumaker  v.  Davidson,  (Iowa  1901) 
87  N.  W.  Rep.  441. 

Filing  Notices  of  Pendency.  —  Sheasley  v. 
Keens,  48  Neb.  57.  See  also  infra,  this  sub- 
section, Notice  of  Pendency  Statutes;  and  the 
statutes  of  Iowa,  Louisiana,  and  Ohio. 

Eeal  Property  in  County  Other  than  That  in 
Which  Suit  Brought. —  Benton  v.  Shafer,  47 
Ohio  St.  117,  31  Cent.  L.  J.  52;  Stewart  v. 
Wheeling,  etc.,  R.  Co.,  53  Ohio  St.;  151.  See 
also  statutes  of  Oklahoma  and  Wyoming. 

4.  See  Anonymous,  1  Vern.  318. 

5.  Statute  of  1823  —  New  York.  —  Sheridan  v. 
Andrews,  49  N.  Y.  478,  affirming  3  Lans.  (N. 
Y.)  129;  Lamont  v.  Cheshire,  65  N.  Y.  30, 
affirming  6  Lans.  (N.  Y.)  234;  Stein  v.  O'Con- 
nell  35  N.  Y.  104,  per  Hunt,  J.;  Hovey  v. 
Hill,  3  Lans.  (N.  Y.)  IC7;  Parks  v.  Jackson,  11 
Wend.  (N.  Y.)  442,  25  Am.  Dec.  656;  Totten 
v.  Stuyvesant,  3  Edw.  (N.  Y.)  500;  Weber  v. 
Fowler,  (Supm.  Ct.  Spec.  T.)  11  How.  Pr.  (N. 
Y.)  458.  See  also  Griffith  v.  Griffith,  Hoffm. 
(N.  Y.)  153,  reversed  on  other  grounds  9  Paige 
(N.  Y.)  315;  Haughwout  v.  Murphy,  22  N.  J. 
Eq.  531,  affirming  21  N.  J.  Eq.  118. 
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of  a  like  notice  of  pendency  1  in  some  public  office,  generally  that  in  which 
land  titles  are  registered,  sometimes  in  the  office  of  the  clerk  of  the  court. 
Most  of  them  include  both  actions  at  law  and  suits  in  equity  affecting  real 
estate,  a  few  suits  in  equity  only.  They  have  no  application  to  actions  or 
suits  involving  personal  property,3  with  perhaps  one  or  two  exceptions.3 

66.  Purpose  and  General  Scope  of  Statutes.  —  A  statutory  notice  of  pendency 
is  not  constructive  notice,  like  the  record  of  a  deed,  mortgage,  or  other  instru- 
ment of  conveyance  under  the  recording  acts.4  but  is  merely  a  memorandum 
of  a  pending  action  or  suit  affecting  real  estate  and  the  parties  thereto,  third 
persons  being  left  to  an  examination  of  the  court  records  to  determine  whether 
there  is  in  fact  a  lis  pendens.  The  statutes  are  designed  to  remedy  the  hard- 
ship of  the  pre-existing  law,  which  often  operates  unjustly,  and  the  incon- 
venience of  having  to  examine  all  suits  pending  in  the  several  courts  to 
ascertain  whether  any  of  them  relate  to  or  affect  a  particular  tract  of  real 
estate.  Under  them  the  filing  of  the  notice  of  pendency  in  the  designated 
office  is  necessary  to  the  commencement  of  the  lis  pendens.  In  other  respects 
the  old  law  remains,  for  the  most  part,  unchanged.5 


1.  Form  and  Sufficiency  of  Various  Notices  of 
Pendency  —  England.  —  In  re  Barned's  Banking 
Co..  L.  R.  2  Ch.  171. 

Canada.  —  In  te  Thompson,  25  U.  C.  Q.  B. 
237. 

Dakota. — Smith  v.  Gale,  144  U.  S.  509,  affirm- 
ing 4  Dak.  182,  196. 

Michigan.  —  Alterauge  v.  Christiansen,  48 
Mich.  60. 

—  Turner  v.  Babb,  60  Mo.  342; 
v.  Hollander,  73  Mo.  105,  39  Am. 
Rosenheim  v.  Hartsock,  90  Mo. 


Turner  v.  Houpt,  53  N.  J.  Eq. 


Missouri. 
Mcll  wrath 
Rep.  484; 

357- 

New  Jersey. 
526. 

New  York.  —  Stern  v.  O'Connell,  35  N.  Y. 
104,  per  Leonard,  J.;  Brown  v.  Goodwin,  75 
N.  Y.  409,  affirming  (Supm.  Ct.  Spec.  T.)  I 
Abb.  N.  Cas.  (N.  Y.)  452;  Fitzgerald  v.  Blake. 
42  Barb.  (N.  Y.)  513,  (Supm.  Ct.  Gen.  T.)  28 
How.  Pr.  (N.  Y.)  110;  Thompson  v.  Clark,  4 
Hun  (N.  Y.)  164,  6  Thomp.  &  C.  (N.  Y.)  510; 
Jaffray  v.  Brown,  17  Hun  (N.  Y.)  575;  Little 
v.  Rawson,  (Supm.  Ct.  Spec.  T.)  8  Abb.  N. 
Cas.  (N.  Y.)253;  Weber  v.  Fowler,  (Supm.  Ct. 
Spec.  T.)  11  How.  Pr.  (N.  Y.)  458;  People  v. 
Connolly,  (Supm.  Ct.)  8  Abb.  Pr.  (N.  Y.)  128. 

Wisconsin.  —  Mitchell  v.  Rolison,  52  Wis. 
155;  Watson  v.  Wilcox,  39  Wis.  643,  20  Am. 
Rep.  63. 

Notice  May  Be  Signed  and  Filed  by  Attorney.  — 

Elilridge  v.  Stenger,  rg  Wash.  697. 

No  Affidavit  of  Eight  to  File  Necessary.  — 
Bevilockway  v.  Schneider,  3  British  Colum- 
bia 90. 

2.  Notice  of  Pendency  Statutes. —  Wigram  v. 
Buckley,  (1894)  3  Ch.  483;  Wallbridge  v.  Mar- 
tin, 2  Ch.  Chamb.  (Ont.)  275;  I"  re  Thomp- 
son, 25  U.  C.  Q.  B.  237;  McTaggart  v.  Toothe, 
10  Ont.  Pr.  261;  Bevilockway  v.  Schneider,  3 
British  Columbia  90;  Taylor  v.  U.  S.  Building, 
etc.,  Assoc.,  (Ky.  1901)  60  S.  W.  Rep.  927; 
Sheasley  v.  Keens,  48  Neb.  57;  Stern  v.  O'Con- 
nell, 35  N.  Y.  104;  Sheridan  v.  Andrews,  3  Lans. 
(N.  Y.)  129,  affirmed 49  N.  Y.  478;  Brainerd  v. 
White,  48  N.  Y.  Super  Ct.  399,  12  Abb.  N.  Cas. 
(N.  Y.)407.  See  also  Dodd  v.  Lee,  57  Mo.  App. 
167;  Haughwout  v.  Murphy,  22  N.  J.  Eq.  531, 
affirming  21  N.  J.  Eq.  1 18;  Todd  v.  Outlaw,  79 
N.  Car.  235;  Benton  v.  Shafer,  47  Ohio  St.  117, 


31  Cent.  L.  J.  52.  And  see  generally  the 
codes  and  statutes  of  the  several  states,  and 
the  cases  cited  in  this  subdivision. 

Indexing  Suit  as  Lien  —  Pennsylvania.  —  Duff 

v.  McDonough,  155  Pa.  St.  10;  Thurlow  v. 
Rightley,  19  Phila.  (Pa.)  326,  44  Leg.  Int.  (Pa.) 
112. 

Constitutionality.  —  A  statute  invalidating 
interests  acquired  by  persons  not  parties  to 
the  suit,  in  real  estate  affected  thereby,  from 
the  time  of  filing  a  notice  of  pendency,  is  con- 
stitutional. Sheasley  v.  Keens,  48  Neb.  57. 
See  also  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  62  N.  Y.  App.  Div.  538,  affirming 
34  Misc.  (N.  Y.)  428. 

3.  Statutes  Using  Word  "Property"  Without 
Qualification  —  Florida.  —  See  Rev.  Stat.  Fla. 
(1892),  §  1220. 

English  statutes  similarly  worded  have  been 
held  not  to  extend  to  actions  other  than  those 
involving  real  estate.  Wigram  v.  Buckley, 
(1894)  3  Ch.  483. 

Virginia.  —  See  Code  Va.,  Supp.  (1898),  |§ 
2460;  Davis  v.  Bonney,  89  Va.  755;  1  Va.  L. 
Reg.  294.  See  also  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  320. 

4.  Notice  of  Pendency  Not  Constructive  Notice 
Like  Record  of  Conveyance.  —  Warnock  1.  Har- 
low, 96  Cal.  298.  31  Am.  St.  Rep.  209;  Gei- 
shaker  v.  Pancoast,  57  N.  J.  Eq.  60,  affirmed 
58  N.  J.  Eq.  537;  Stuy  vesant  v.  1  lone,  1  Sandf. 
Ch.  (N.  Y.)  419,  affirmed  2  Barb.  Ch.  (N.  Y.) 
151;  Bevilockway  v.  Schneider,  3  British 
Columbia  90.  See  also  infra,  this  title,  Lis 
Pendens  as  Lien. 

5.  Purpose  and  General  Scope  of  Statutes  — 
California.  —  Head  v.  Fordyce,  17  Cal.  149; 
Richardson  v.  While,  18  Cal.  103;  Aultv.  Gas- 
saway,  18  Cal.  205;  Sampson  v.  Ohleyer,  22 
Cal.  200;  Abadie  v.  Lobero,  36  Cal.  390;  Dav- 
enport v.  Turpin,  41  Cal.  100;  Corwin  v. 
Bensley,  43  Cal.  253;  Randall  v.  Duff,  79  Cal. 
115;  Warnock  -'.  Harlow,  96  Cal.  298,  31  Am. 
St.  Rep.  209;  Hibernia  Sav.,  etc.,  Soc.  v. 
Lewis,  117  Cal.  577;  Carpenter  v.  Lewis,  119 
Cal.  18;  McNamara  v.  Oakland  Bldg.,  etc., 
Assoc.,  132  Cal.  247. 

Colorado.  —  Cheever  v.  Minton,  12  Colo.  557, 
13  Am.  St.  Rep.  258;  Empire  Land,  etc.,  Co. 
v.  Engley,  18  Colo.  388. 
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statutes  Not  Retroactive.  —  A  suit  pending  prior  to  the  taking  effect  of  a  stat- 
ute requiring  the  filing  of  a  notice  of  pendency  before  there  shall  be  any  lis 
pendens  is  governed  by  the  pre-existing  law.  Such  statutes  have  no  retro- 
active effect  unless  they  expressly  so  provide.1 

"Purchasers  or  incumbrancers."  ■ —  Under  most  of  the  notice  of  pendency  Stat- 
utes the  filing  of  .1  notice  of  pendency  as  a  requisite  of  the  lis  pendens  is 
required  only  when  the  transfer  pendente  lite  is  made  to  a  "  purchaser  or 
incumbrancer"  in  good  faith  and  for  value.2 


Dakota. — Smith  v.  Gale,  144  U.  S.  509, 
affirming  4  Dak.  182.  196. 

Indiana.  —  Smith  v.  Cottrell,  94  Ind.  379; 
Pennington  v.  Martin,  146  Ind.  635;  Wild  v. 
Noblesville  Bldg.,  etc.,  Inst.,  153  Ind.  5. 

Kentucky.  —  Taylor  v.  U.  S.  Building,  etc., 
Assoc..  (Ky.  1901)  60  S.  W.  Rep.  927. 

Maine.  —  Snow  v.  Russell,  94  Me.  322. 

Michigan.  —  Alterauge  v.  Christiansen,  48 
Mich.  60;  Hammond  v.  Paxton,  58  Mich.  393; 
Detroit  Citizens'  St.  R.  Co.  v.  Detroit,  124 
Mich.  449. 

Minnesota. —  Conkey  v.  Dike,  17  Minn.  457. 
Missouri. —  Mclhvrath  v.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484;  Carr  v.  Lewis  Coal  Co., 

15  Mo  App.  551;  Dodd  v.  Lee,  57  Mo.  App. 
167. 

Montana.  — Baker  v.  Bartlett,  18  Mont.  446, 
56  Am.  St.  Rep.  594. 

Nevada. —  Pitt  v  Rodgers,  (C.  C.  A.)  104 
Fed.  Rep.  387,  affirming  96  Fed.  Rep.  668. 

New  Jersey.  —  Haughwout  v.  Murphy,  22  N. 
J.  Eq.  531,  affirming  21  N.  J.  Eq.  118;  Turner 
7'.  Houpt,  53  N.J.  Eq.  526;  Geishaker  v.  Pan- 
coast,  57  N.  J.  Eq.  60,  affirmed  58  N.  J.  Eq.  537. 

New  Mexico.  —  Bell  v.  Gaylord,  6  N.  Mex. 
227. 

New  York.— Griffith  v.  Griffith,  Hoffm.  (N.  Y  ) 
153,  reversed  on  other  grounds  9  Paige  (N.  Y.) 
315;  Stuyvesant  v.  Hone,  1  Sandf.  Ch.  (N*. 
V.)  419,  affirmed  z  Barb.  Ch.  (N.  Y.)i5l;  Parks 
v.  Ja:kson,  n  Wend.  (N.  Y .)  442,  25  Am.  Dec. 
6s6;  Leilch  v.  Wells,  48  N.  Y.  585,  reversing  48 
Barb.  (N.  Y.)  637;  Brainerd  v.  White,  48  N.  Y. 
Super.  Ct.  399,  T2  Abb.  N.  Cas.  (N.  Y.)  407; 
Mitchell  v.  Smith.  53  N.  Y.  413;  Lamont  v. 
Cheshire,  65  N.  Y.  30,  affirming  6  Lans.  (N. 
Y.)  234;  Danziger  v.  Simonson,  116  N.  Y.  329, 
affirming  53  N.  Y.  Super.  Ct.  158;  Hailey  v. 
Ano,  136  N.  Y.  569,  32  Am.  St.  Rep.  764,  re- 
versing on  other  grounds  (Supm.  Ct.  Gen.  T.) 

16  N.  Y.  Supp.  589;  Breen  v.  Lennon,  10  N. 
Y.  App.  Div.  36;  Hall  v.  Nelson,  23  Barb.  (N. 
Y.)  88,  14  How.  Pr.  (N.  Y.)  32;  Spencer  v. 
Berdell,  45  Hun  (N.  Y.)  179;  Brainerd  v. 
White,  48  N.  Y.  Super.  Ct.  399,  12  Abb.  N. 
Cas  (N.  Y.)  407:  Pratt  v.  Hoag,  5  Duer  (N. 
Y.)  631,  12  How.  Pr.  (N.  Y.)  215:  Weber  v. 
Fowler,  (Supm.  Ct.  Spec.  T.)  n  How.  Pr.  (N. 
Y.)  458. 

North  Carolina.  —  Todd  v.  Outlaw,  79  N. 
Car.  235;  Collingwood  v.  Brown,  106  N.  Car. 
362;  Arrington  v.  Arrington,  114  N.  Car.  151. 

North  Dakota.  —  Buxton  v.  Sargent,  7  N. 
Dak.  503. 

Ohio. — Benton  v.  Shafer,  47  Ohio  St.  117,  31 
Cent.  L.  J.  52. 

Rhode  Island. — Campbell  v.  Metcalf,  20  R.  I. 
352. 

Utah. — Whittaker  v.  Greenwood,  17  Utah  33. 
Virginia.  —  Hurn  v.  Keller,  79  Va.  415. 
West  Virginia. — White  v.  Perry,  14  W.  Va. 


66;  Barrett  v.  McAllister,  33  W.  Va.  738; 
O'Connor  v.  O'Connor,  45  W.  Va.  354. 

Canada.  —  In  re  Land  Registry  Act,  3  British 
Columbia  go. 

Compare  statements  that  lis  pendens  statutes 
abrogate  the  common-law  method  of  creating 
a  lis  pendens,  as  to  real  property.  Pennington 
v.  Martin,  146  Ind.  635;  Detroit  Citizens'  St. 
R.  Co.  v.  Detroit,  124  Mich.  449. 

Failure  to  File  Notice  Not  Jurisdictional.  — 
Sheridan  v.  Andrews,  49  N.  Y.  478,  affirming 
3  Lans.  (N.  Y.)  129.  See  also  infra,  this  title, 
Actions,  Suits,  and  Proceedings  Within  Law  of 
Lis  Pendens,  subdiv.  3,  c.  (2)  Mortgage  Liens. 

1.  Statutes  Not  Retroactive.  —  Jennings  v. 
Bond,  2  J.  &  La  T.  720,  8  Ir.  Eq.  755;  Taylor 
v.  U.  S.  Building,  etc..  Assoc.  (Ky.  1901)  60 
S.  W.  Rep.  927;  Alliance  Trust  Co.  v.  Nettleton 
Hardwood  Co.,  74  Miss.  584,  60  Am.  St.  Rep. 
531;  Parks  v.  Jackson,  11  Wend.  (N.  Y.)  442. 
25  Am.  Dec.  656;  Harrington  v.  Slade,  22 
Barb.  (  N.  Y.)  i6t;  Butler  v.  Tomlinson, 
(Supm.  Ct.  Gen.  T.)  15  Abb.  Pr.  (N.  Y.)  88, 
less  fully  reported  38  Barb.  (N.  Y.)  641;  Slat- 
tery  v.  Schwannecke,  44  Hun  (N.  Y.)  75, 
affirmed  1 18  N.  Y.  543;  Spencer  v.  Berdell,  45 
Hun  (N.  Y.)  179.  See  also  Partridge  v.  Shep- 
ard,  71  Cal,  470;  Stover  v.  Wood,  28  N.  J.  Eq. 
253,  affirming  26  N.  J.  Eq.  417. 

Statutory  Provisions. — In  a  few  states,  by  ex- 
press provision,  the  statute  applies  only  10  ac- 
tions begun  subsequent  to  its  enactment.  See 
Hawes  v.  Howland,  136  Mass.  267.  In  Min- 
nesota, on  the  other  hand,  a  provision  includ- 
ing actions  already  pending  was  upheld  and 
applied.  Jorgenson  v.  Minneapolis,  etc.,  R. 
Co.,  25  Minn.  206. 

2.  "  Purchasers  or  Incumbrancers  "  under  Notice 
of  Pendency  Statutes  —  United  States.  —  Vance 
v.  Wesley,  42  U.  S.  App.  709,  affirming  Si  Fed. 
Rep.  612. 

California.  —  Roach  v.  Riverside  Water  Co., 
74  Cal.  263,  approved  in  McNamara  ».  Oakland 
Bldg.,  etc..  Assoc.,  132  Cal.  247. 

Missouri.  —  Turner  v.  Babb,  60  Mo.  342. 
New  Jersey.  —  Dunning  v.  Crane,    (N.  J. 
1900)  47  Atl.  Rep.  420. 

New  York. —  Leavitt  v.  Tylee,  1  Sandf.  Ch. 
(N.  Y.)  207,  approved  in  Shaw  v.  Leavitt,  3 
Sandf.  Ch.  (N.  Y.)  163;  Jackson  v.  Losee,  4 
Sandf.  Ch.  (N.  Y.)  381;  Rodgers  v.  Bonner,  45 
N.  Y.  379,  affirmed '55  Barb.  (N.  Y.)  9,  approved 
and  distinguished  in  Fuller  v.  Scribner,  76  N.  Y. 
190,  affirming  16  Hun  (N.  Y.)  130;  Batterman 
v.  Albright, 122  N.  Y.  484,  19  Am.  St.  Rep.  510; 
Vanderheyden  v.  Gary,  (Supm.  Ct.  Gen.  T.) 
38  How.  Pr.  (N.  Y.)  367. 

Wisconsin.  — Brown  v.  Cohn,  95  Wis.  90,  60 
Am.  St.  Rep.  83;  Bell  v.  Peterson,  105  Wis. 
607. 

Homestead  Interest  Acquired  Pendente  Lite.  — 

One  who  acquires  a  homestead  interest  in  real 
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cc.  Filing  of  Pleadings.  —  In  accordance  with  the  doctrine  that  the  filing  of 
a  notice  of  pendency  is  only  a  requisite  of  the  commencement  of  the  lis 
pendens  superadded  to  those  under  the  pre-existing  law,  the  lis  pendens  will 
not  commence  until  the  pleading  of  the  party  entitled  to  its  benefit  is  filed, 
although  under  the  statute  the  notice  ma)'  be  filed  before  the  pleading  is 
required  to  be  on  file  by  the  law  governing  the  commencement  of  actions;1 
and  this  is  now  declared  in  effect  by  many  of  the  statutes,  which  provide  that 
the  notice  may  be  filed  at  the  time  of  filing  the  complaint  or  at  any  time 
afterwards.2 

dd.  Service  of  Process.  —  It  has  been  intimated  in  a  few  cases  that  service 
of  process  upon  the  party  from  whom  the  pendente  lite  interest  is  acquired 
is  also  necessary  to  the  commencement  of  the  lis  pendens  since  as  well  as 
before  the  statute,  irrespective  of  the  time  when  actions  are  pending  under 
general  laws  relating  to  their  commencement;3  and  where  actions  are  not 
technically  commenced  until  process  has  been  served,  and  the  lis  pendens 
statute  contains  no  direct  provisions  to  the  contrary,  it  has  been  so  held.'* 
But  in  jurisdictions  where  service  is  not  necessary  to  the  commencement  of 
actions  it  has  frequently  been  dispensed  with  as  a  requisite  to  the  creation  of 
the  lis  pendens;  a  and  this  view  has  been  incorporated  in  many  of  the  statutes 


estate  after  the  filing  of  a  notice  of  lis  pendens 
in  an  action  involving  the  premises  is  a  pur- 
chaser within  the  meaning  of  the  notice  of 
pendency  statute.  Roach  v.  Riverside  Water 
Co.,  74  Cal.  263,  approved  in  McNamara  v. 
Oakland  Bldg.,  etc..  Assoc.,  132  Cal.  247. 

1.  Filing  of  Pleading  Necessary  as  Before  Stat- 
ute.— Leitch  v.  Wells,  48  N.  Y.  585  [reversing 
48  Barb.  (N.  Y.)  637],  cited  in  Zoeller  v.  Riley, 
100  N.  Y.  102.  Compare  Stern  v.  O'Connell, 
35  N.  Y.  104. 

2.  Statutes  Declaratory  of  Rule  that  Pleading 
Must  Be  on  File  —  New  York.  —  See  Code  Civ. 
Pro.  N.  V'.,  §  1670,  and  the  following  cases 
construing  ihe  statute:  Burroughs  v.  Reiger. 
(Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  171, 
3  Abb.  Pr.  (N.  Y.)  393,  note  {approved  in  Cor- 
nell v.  Utica,  etc.,  R.  Co.,  (Supm.  Ci.  Spec.  T.) 
61  How.  Pr.  (N.  Y.)  184,  25  Hun  (N.  Y.)  563]; 
Albro  v.  Blume,  5  N.  Y.  App.  Div.  309;  Dela- 
ware, etc.,  Canal  Co.  v.  Harris,  15  N.  Y. 
Wkly.  Dig.  36.  See  also  Zoeller  v.  Riley,  100 
N.  Y.  102. 

Wisconsin.  —  Sherman  v.  Bemis,  58  Wis. 
343- 

See  also  the  statutes  of  California ;  Colorado; 
Idaho;  A/on/ana;  Nebraska ;  Nevada ;  New  Mex- 
ico; North  Carolina;  North  Dakota;  South  Caro- 
lina; South  Dakota;  Utah;  Washington. 

Notice  Filed  Before  Complaint. — A  notice  filed 
before  the  filing  of  the  complaint  will  become 
operative  when  the  complaint  is  filed,  and  is 
an  absolute  nullity  only  during  the  interven- 
ing period.  Waring  v.  Waring,  (Supm.  Ct. 
Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  472;  Benson  v. 
Sayre,  (Supm.  Ct.  Spec.  T.)  7  Abb.  Pr  (N.  Y.) 
472,  note;  Brenen  v.  North,  7  N.  Y.  App.  Div. 
79.    See  also  Walker  v.  Hill,  22  N.  f.  Eq.  513. 

This  Irregularity  Cured  by  Amended  Complaint 
and  Amended  Notice. — Daly  v.  Burchdl,  (Supm. 
Ct.  Spec.  T.)  13  Abb.  Pr.  N.  S.  (N.  Y.)  264. 

A  Nunc  pro  Tunc  Order  will  not  cure  the 
irregularity.  Weeks  v.  Tomes,  16  Hun  (N. 
Y.)  349,  affirmed  on  opinion  below  76  N.  Y. 
601. 

3.  Service  of  Process  as  Requisite  under  Stat- 
utes.—  See  Haughwout  v.  Murphy,  22  N.J. 
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Eq.  531,  affirming  21  N.  J.  Eq.  118;  Leitch  v. 
Wells,  48  N.  Y.  585,  reversing  48  Barb.  (N.  Y.) 
637;  Duff  v.  McDonough,  155  Pa.  St.  10. 

4.  Service  of  Process  Necessary  to  Commence  Lis 
Pendens.  —  Tate  v.  Jordan,  (Supm.  Ct.  Spec. 
T.)  3  Abb.  Pr.  (N.  Y.)  392;  Burroughs  v. 
Reiger,  (Supm.  Ct.  Spec.  T.)  12  How.  Pr.  (N. 
Y.)  171,  3  Abb.  Pr.  (N.  Y.)  393,  note;  Waring 
v.  Waring,  (Supm.  Ct.  Spec.  T.)7  Abb.  Pr.  (N. 
Y.)  472;  Benson  v.  Sayre,  (Supm.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  472,  note;  Farmers'  Loan, 
etc.,  Co.,  v.  Dickson,  (Supm.  Ct.  Spec.  T.,'  17 
How.  Pr.  (N.  Y.)  477,  9  Abb.  Pr.  (N.  Y.)6i; 
Myrick  v.  Selden,  36  Barb.  (N.  Y.)  15;  Butler 
v.  Tomlinson,  (Supm.  Ct.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)  88,  less  fully  reported  in  38  Barb.  (N. 
Y.)  641.  See  also  Leitch  v.  Wells,  48  N.  Y. 
585,  reversing  48  Barb.  (N.  Y.)  637.  Contra, 
Stern  v.  O'Connell,  35  N.  Y.  104. 

Service  on  Any  Defendant  Was  Held  Good  un- 
der the  old  code  (Code  Pro.  N.  Y.,  §  132) 
although  the  party  from  whom  the  interest 
was  acquired  had  not  been  served  at  the  time 
of  the  transfer.  Fuller  v.  Scribner,  76  N.  Y. 
190,  affirming'  16  Hun  (N.  Y.)  130. 

Filing  Notice  Before  Service  of  Frocess.  —  A 
notice  tiled  before  service  of  process,  and  there- 
fore before  the  action  is  commenced,  is  a  nul- 
lity only  during  the  intervening  period,  and 
becomes  operative  after  process  has  been 
served.  Fartneis'  Loan,  etc  ,  Co.  v.  Dickson, 
(Supm.  Ct.  Spec.  T  )  17  How.  Pr.  (N.  YO477, 
9  Abb.  Pr.  (N.  Y)  61;  Waring  v.  Waring, 
(Supm.  Ct.  Spec.  T.)  7  Al.b.  Pr.  (N.  Y.)  472; 
Benson  v.  Sayre,  (Supm.  Ct.  Spec.  T.)  7  Abb. 
Pr.  (N.  Y.)  472,  note.  Tate  v.  Jordan,  (Supm. 
Ct.  Spec.  T.)  3  AM).  Pr  (N.  Y.)  392,  dis- 
tinguishing Burroughs  v.  Reiger,  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  i7r,  3  Abb.  Pr. 
(N.  Y.)  393,  noie. 

Contra  in  Ontario.  St.  Louis  v.  O'Callaghan, 
13  Ont.  Pr.  322 

5.  Service  of  Process  Not  Necessary  to  Commence 
Lis  Pendens.  —  Gordon  v.  Tyler,  53  Mich.  629; 
Lockwood  v.  Noble,  113  Mich.  418,  4  Detroit 
Leg.  N.  347;  Turner  v.  Babb,  60  Mo.  342; 
Hope  v.  Blair,  105  Mo.  85,  24  Am.  St.  Rep. 
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by  provisions  lliat  the  action  shall  be  deemed  to  be  lis  pendens  from  the  filing 
oi  the  nut  ice  after  complaint  filed,  provided  process  is  served  or  publication 
commenced  within  a  designated  number  of  days  thereafter.1 

(4)  Indexing  or  Recording  Notice  or  Pleadings.  —  It  is  not  necessary  to  the 
commencement  of  the  lis  pendens  that  the  notice  of  pendency  or  the  pleadings 
be  indexed  or  recorded,  where  the  statutes  only  require  filing,  or  where  the 
duty  to  index  or  record  is  only  ministerial.2  The  indexing  or  recording,  or 
bot  h,  of  notices  of  pendency  are,  however,  essential  to  the  lis  pendens  under 
some  statutes.3 

(51  Defective  Pleadings  —  Amendments.  —  It  is  well  settled  as  correlative 
to  the  requisites  of  lis  pendens  that  an  action  or  suit  is  not  pending  as  to 
parties,  property,  or  changes  in  the  nature  of  the  case  brought  into  it  by  an 
amended  pleading  until  the  amended  pleading  has  been  filed,  and  process 
served,  where  the  issuance  and  service  of  process  are  necessary,4  or,  in  states 


366;  McTaggirt  v.  Toothe,  10  Ont.  Pr.  261 
[citing  Somerville  v.  Kerr,  2  Ch.  Chamb.  (Ont.) 
154];  Robson  v.  Argue,  25  Grant  Ch.  (U.  C.) 
407;  Beviloclc  way  v.  Schneider,  3  British 
Columbia  9.J.  See  also  Sheridan  v.  Cameron, 
65  Mich,  680. 

1.  Statutes  Dispensing  with  Service  of  Process 
as  Requisite. — Ferris  v.  I-Mummer,  46  Hun  (N, 
Y-)  5J5.  13  Civ.  Pro.  (N.  Y.)  389,  reversing  on 
other  grounds  on  reargument  42  llun  (N.  Y.) 
440;  Cohen  v.  Levy,  (Supm.  Ct.  Spec.  T.)  27 
Misc.  (N.  Y.)  330;  Brandow  v.  Vroman, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  370,  re- 
versed on  other  grounds  29  N.  Y.  App.  Div. 
597.  And  see  the  statutes  of  the  several 
states. 

Personal  Service  Without  the  State  will  be  suffi- 
cient for  purposes  of  lis  pe>idens  in  a  fore- 
closure suit,  if  the  defendant  appears  without 
objection  to  the  mode  of  service.  Ferris  v. 
Plummer,  40  Hun  (N.  Y.)  515,  13  Civ.  Pro.  (N. 
Y.)  389,  reversing  on  reargument  42  Hun  (N. 
Y.)  440. 

Failure  to  Serve  the  Summons  Within  the  Desig- 
nated Time  merely  destroys  the  efficacy  of  the 
notice  for  lis  pendens.  Brandow  v.  Vroman, 
(Supm.  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  370,  re- 
versed on  otherg  rounds  29  N.Y.  App.  Div.  597. 

A  Plaintiff  Who  After  Lis  Pendens  but  Before 
Action  Commenced  Transfers  his  interest  therein 
cannot  maintain  the  action  in  his  own  name. 
Haynes  v.  Onderdonk,  2  Hun  (N.  Y.)  619,  5 
Thomp.  &  C.  (N.  Y.)  176. 

2.  Recording  or  Indexing  —  Notices  of  Pen- 
dency. — -  Heim  v.  Ellis,  49  Mich.  241:  Bell  v. 
Gaylord,  6  N.  Mex.  227;  Hartwell  *.  Riley,  47 
N.  Y.  App.  Div.  154  [citing  Mutual  L.  Ins.  Co. 
v.  Dake,  87  N.  Y.  257;  Bedford  v.  Tupper,  30 
Hun  (N.  Y.)  174];  Waring  v.  Waring,  (Supm. 
Ct.  Spec.  T.)  7  Abb.  Pr.  (N.  Y.)  472.  Compare 
Conkey  v.  Dike,  17  Minn.  457;  Parker  v. 
Selye,  3  N.  Y.  App.  Div.  149,  3  N.  Y.  Annot. 
Cas.  213;  Brooks  v.  Davey,  109  N.  Y.  495. 

Pleadings.  —  Ha/erlv  v.  Alcott,  57  Iowa  171. 
See  also  Day  v.  Worland,  92  Ind.  75.  Compare 
State  v.  Mateer,  105  Iowa  66. 

Indexing  as  Liens  Actions  Affecting  Real  Estate 
—  Pennsylvania.  —  Pepp.  &  L  Dig.  Laws  Pa. 
(1894)  1064,  par.  17;  Duff  v.  McDonough,  155 
Pa.  St.  10. 

Actual  Filing  Necessary  .—Wilkinson  v.  Elliott, 
43  Kan.  590,  19  Am.  St.  Rep.  158. 

3.  See  the  several  statutes. 
Under  a  Foreign  Attachment  Statute  which 


required  the  officer  making  the  levy  to  file  a 
notice  thereof,  but  also  provided  that  "  every 
writ  of  attachment  executed  upon  real  estate 
shall  bind  the  same  as  against  purchasers  and 
mortgagees  from  the  time  of  the  execution 
thereof,"  it  was  held  that  the  lien  was  effective 
although  the  officer  failed  to  file  the  required 
notice.  McLaughlin  v.  Phillips,  10  Pa.  Co. 
Ct.  382.  See  also  Shacklett's  Appeal,  14  Pa. 
St.  326.  Contra,  Satterfield  v.  Malone,  35  Fed. 
Rep.  445;  Schall  v.  Rutledge,  1  York  Leg. 
Rec.  (Pa.)  33. 

4.  New  Parties  Defendant.  —  Miller  v.  Sherry, 
2  Wall.  (U.  S.)  237;  Marchbanks  t.  Banks,  44 
Ark.  48;  Bigelow  v.  Stringfellow,  25  Fla.  366; 
Low  v.  Pratt,  53  111.  438;  Hallorn  v.  Trum, 
125  III.  247;  Carr  v.  Callaghan,  3  Litt.  (Ky.) 
371;  Buxton  v.  Sargent,  7  N.  Dak.  503. 

Ngw  Parties  Plaintiff.  —  Clarkson  v.  Morgan, 
6  B.  Mon.  (Ky.)44t.  See  also  Day  v.  Worland, 
92  Ind.  75;  Jacobs  v.  Smith.  89  Mo.  673. 

Property.  —  Price  v.  Price,  35  Ch.  D.  297; 
Gaylord  v.  Ft.  Wayne,  etc.,  R.  Co.,  6  Biss.  (U. 
S.)  286,  10  Fed.  Cas.  No.  5.284;  Norris  v.  He, 
152  111.  190,  43  Am.  St.  Rep.  233;  Wheeler,  etc., 
Mfg.  Co.  v.  Hasbrouck,  68  Iowa  554;  Wilson 
v.  Hefflin,  81  Ind.  35;  Baldwin  v.  Love,  2  J.  J. 
Marsh.  (Ky.)  489;  Ward  v.  Robinson,  I  Bush 
(Ky.)  294;  Griffith  v.  Griffith,  Hoffm.  (N.Y.) 
153,  reversed  on  other  grounds  9  Paige  (N.  Y.) 
315;  Portis  v.  Hill,  30  Tex.  529,  98  Am.  Dec. 
481;  Russell  v.  Kirkbride,  62  Tex.  455.  See 
also  Hauf  v.  Wilson,  31  Fed.  Rep.  384. 

Changes  in  Nature  of  Case.  —  Bradley  v.  Lace, 
99  III.  234;  Norris  v.  lie,  152  111.  190,  43  Am. 
St.  Rep.  233;  Cornell  University  v.  Parkinson, 
59  Kan.  365;  Debell  v.  Foxworthv,  9  B.  Mon. 
(Ky.)  228;  Dudley  v.  Price,  10  B.  Mon.  (Ky.) 
84;  Stone  v.  Connelly,  1  Met.  (Ky.)  652,  71  Am. 
Dec.  499  [cited  in  Jones  v.  Lusk,  2  Met.  (Ky.) 
356];  Hawes  v.  Orr,  10  Bush  (Ky.)  431 ;  Hol- 
land v.  Citizens'  Sav.  Bank,  16  R.  I.  734; 
Won  ham  v.  Boyd,  66  Tex.  401;  Letcher  v. 
Reese,  24  Tex.  Civ.  App.  537.  See  also  Arnold 
v.  Casner,  22  W.  Va.  444. 

In  Attachment  Proceedings  the  same  rule 
holds.  See  Cutler  v.  Lang,  30  Fed.  Rep.  173; 
Standard  Implement  Co.  v.  Lansing  Wagon 
Works,  58  Kan.  125;  Bamberger  v.  Moavon,  91 
Ky.  517;  Moody  v.  Lucier,  62  N.  H.  584. 
Contra,  see  Tilton  v.  Cofield,  93  U.S.  163,  re- 
versing 2  Colo.  392;  Nagle  v.  Omaha  First  Nat. 
Bank,  57  Neb.  552  And  see  infra,  this  title, 
Actions,  Suits,  and  Proceedings  Within  Law  of 
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.having  notice  of  pendency  statutes,  until  a  notice  has  been  filed  conforming 
to  the  changed  conditions.1  On  the  other  hand,  in  so  far  as  the  original 
proceeding  is  lis  pendens,  its  continuity  is  not  broken  by  the  filing  of  an 
amended  pleading  which  is  not  a  departure  from  the  general  purpose  and 
object  of  the  pleading  superseded  by  it ;  *  and  according  to  some  decisions 
the  latter  will  suffice  to  commence  the  lis  pendens  although  it  fails  in  essential 
particulars  to  state  a  cause  of  action.  On  this  last  proposition,  however, 
there  is  considerable  authority  to  the  effect  that  where  the  original  pleading 
is  substantially  defective  there  is  no  lis  pendens  until  an  amended  pleading  is 
filed  containing  a  sufficient  statement  of  the  cause  of  action.3 

b.  Transfers  by  Plaintiffs  and  Codefendants  —  (i)  /;/  General. — 
Decisions  involving  the  date  of  the  commencement  of  a  lis  pendens  in  favor  of 
the  defendant  are  few  in  number.  Transfers  by  plaintiffs  pendente  lite  or  by 
a  defendant  to  the  injury  of  a  codefendant  are  not  common,  and  their  effect 
on  the  action  or  suit  is  disputed.4  It  would  seem  from  some  cases  that  the 
lis  pendens  of  an  action  or  suit  inures  to  the  benefit  of  the  defendant  as  well 
as  to  that  of  the  plaintiff;  5  but,  at  least  in  so  far  as  affirmative  relief  is  sought 
by  way  of  counterclaim  or  cross-complaint,  there  are  decisions  to  the  effect 


Lis  Pendens  —  Particular  Actions  and  Suits  — 
Attachments  and  Receiverships. 

Suits  in  Partition.  —  See  McClaskey  v.  Barr, 
48  Fed.  Rep.  130,  modified  on  other  grounds  62 
Fed.  Rep.  209. 

Condemnation  Proceedings  —  South  Dakota.  — 
Laws  S.  Dak.  1891,  c.  94,  g  4 

1.  Filing  New  Notice  of  Pendency,  —  Clark  v. 
Havens,  Clarke  (N.  Y.)  560;  Curds  v.  Hitch- 
cock, 10  Paige  (M.  Y.)  399;  Wiswall  v.  Mc- 
Gowan,  Hoffm.  (N.  Y.)  125,  reversed  on  other 
grounds  2  Barb.  (N.  Y.)  270,  10  N.  Y.  465; 
Voigt  v.  Schenck,  54  Hun  (N.  Y.)  548;  Brox  v. 
Riker,  56  N.  Y.  App.  Div.  388;  Griswold  v. 
Caldwell,  (C.  PI.  Gen.  T.)  14  Misc.  (N.  Y.)  299, 
25  Civ.  Pro.  (N.  Y.)  122,  2  N.  Y.  Annot.  Cas. 
211;  Waring  v.  Waring,  (Supm.  Ct.  Spec.  T.) 
7  Abb.  Pr.  (N.  Y.)  472. 

Statutes  Declaratory  of  Rule.  —  Acts  Ky.  1896, 
c.  11,  §  1;  Stat.  Minn.  (1894),  §  5866;  Jorgen- 
son  v.  Minneapolis,  etc.,  R.  Co.,  25  Minn.  206; 
Laws  S.  Dak  1891,  c.  94.  §  4. 

Amending  Notice  Nunc  pro  Tunc.  —  Voigt  v. 
Schenck,  54  Hun  (N.  Y.)  548. 

Where  There  Is  a  Devolution  of  Interest,  as 
where  a  new  trustee  is  appointed  pending  an 
action  against  the  old  trustee,  no  new  notice  is 
necessary  on  substituting  the  former  for  the 
latter.  Griswold  v.  Caldwell,  (C.  PI.  Gen.  T.) 
14  Misc.  (N.  Y.)  299,  25  Civ.  Pro.  (N.  Y.)  122, 
2  N.  Y.  Annot.  Caj.  an. 

An  Assignee  in  Trust  for  Creditors  is  not  a  bona 
fide  purchaser  for  value,  and  is  concluded  by 
the  judgment  or  decree,  although  after  the 
transfer  the  notice  was  substantially  amended, 
as  by  bringing  in  new  property.  Vander- 
heyden  v.  Gary,  (Supm.  Ct.  Gen.  T.)  38  How. 
Pr.  (N.  Y.)  367. 

Estates  of  Decedents  —  New  York.  —  See  Mat- 
ter of  Bingham.  127  N.  Y.  296,  modifying 
(Supm.  Ct.  Gen.  T  )  32  N.  Y.  St.  Rep.  782. 

2.  Amended  Pleading  Having  Some  General  Pur- 
pose and  Object  as  Original.  —  International 
Bank  v.  Sherman,  101  U.  S.  403;  Sheffield, 
etc.,  Coal,  etc.,  Co.  v.  Newman,  41  U.  S.  App. 
766;  Holmes  v.  Grabeel,  81  Fed.  Rep.  145; 
Brock  v.  Pearson,  87  Cal.  581;  Norris  v.  He, 
152  111.  190,  43  Am.  St.  Rep.  233;  Fleenor  v. 
Taggart,  116  Ind.  189;  Myers  v.  Jones,  61  Kan. 


iqi:  Burt  v.  Gamble,  98  Mich.  402;  Turner  v. 
Houpt,  53  N.J.  Eq.  526  [explaining  Long  v. 
Burton,  2  Atk.  218,  and  Landon  v.  Morris,  5 
Sim.  247];  Pendery  v.  Allen,  53  Ohio  St.  251. 

3.  Lis  Pendens  of  Bill  Amended  After  Demurrer 
—  Amendment  Relates  Back.  —  Cotton  v.  Dacey, 
61  Fed.  Rep.  481.  To  the  same  effect,  of  a  pe- 
tition in  an  attachment  proceeding,  see  Bam- 
berger v.  Moayon,  91  Ky.  517. 

Creditors'  Suits.  —  Although  a  simple  contract 
creditor  is  unauthorized  to  bring  a  creditors' 
bill,  if  one  is  brought  by  him  and  afterwards 
amended  to  set  up  a  judgment  at  law  upon  the 
debt,  the  suit  is  lis  pendens  from  the  beginning. 
Keith  v.  Losier,  88  Iowa  649;  Citizens'  Sav. 
Bank  v.  Stewart,  90  Iowa  467;  Stoddard  v. 
Myers,  8  Ohio  203;  Gibbon  v.  Dougherty,  10 
Ohio  St.  365.  See  also  Turner  v.  Babb,  60 
Mo.  342.  Contra,  Ware  v.  Delahaye,  95  Iowa 
6C7;  Pearson  v.  Keedy,  6  B.  Mon.  (Ky.)  128, 
43  Am.  Dec.  160;  Jones  v.  Lusk,  2  Met.  (Ky.) 
356;  Clark  v.  Strong,  16  Ohio  318,  cited  in 
Barry  v.  Hovey,  30  Ohio  St.  344. 

Effect  of  Lis  Pendens  on  Performance  of  Contract 
to  Purchase  Property.  —  A  suit  in  which  the 
complaint  fails  to  state  a  cause  of  action  is 
not  lis  pendens;  and  the  pendency  of  such  a 
suit  will  not  justify  a  vendee  of  the  property 
sought  to  be  affected  by  it  in  failing  to  perform 
the  contract  to  purchase.  Simon  v.  Vander- 
veer,  155  N.  Y.  377,  63  Am.  St.  Rep.  683,  re- 
versing 84  Hun  (N.  Y.)  452;  Hayes  v.  Nourse, 
114  N.  Y.  595,  11  Am.  St.  Rep.  700;  Grace  v. 
Bowden,  10  N.  Y.  App.  Div.  541;  Styles  v. 
Blume,  (C.  PI.  Gen.  T.)  12  Misc.  (N.  Y.)  421. 
See  also  Wilsey  v.  Dennis,  44  Barb.  (N.  Y.)354. 

4.  Transfers  by  Plaintiff.  —  See  infra,  this 
title,  Who  Are  Purchasers  Pendente  Lite  — 
Alienees  of  Plaintiffs . 

Transfers  by  Codefendant.  —  Point  raised  in 
Bellamy  v.  Sabine,  1  De  G.  &  J.  566,  3  Jur.  N. 
S.  943,  distinguished  in  Tyler  v.  Thomas,  25 
Beav.  47. 

5.  Lis  Pendens  of  Action  or  Suit  Inures  to  Either 
Party.  —  Stein  v.  McGrath,  (Ala.  1900)  30  So. 
Rep.  792;  Welton  v.  Cook,  61  Cal.  481  [dis- 
tinguishing Corwin  v.  Bensley,  43  Cal.  260]; 
Hurd  v.  Case,  32  111.  45;  Olson  v.  Leibpke, 
110  Iowa  594;  Smith  v.  Allen,  (Ky.  1900)  56  S. 
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thai  no  lis  pendens  exists  in  favor  of  the  defendant  until  his  pleading  is  on 
file.1  Alike  difference  of  opinion  obtains  as  to  the  commencement  of  lis 
p  i  lens  in  favor  of  a  defendant  who  by  cross-suit  obtains  affirmative  relief 
against  a  codefendant  by  whom  the  property  involved  has  been  transferred 
f>cn dent i-  lite.9 

(2)  Notices  of  Pendency.  —  In  several  states  such  questions  have  been  elim- 
inated to  a  certain  extent,  as  to  actions  and  suits  within  the  scope  of  the  notice 
of  pendency  statutes,  by  requiring  the  defendant  as  well  as  the  plaintiff  to  file 
a  notice  of  pendency.3 

3.  Continuity  and  Termination  of  Lis  Pendens  —  a.  Under  General  Law 
—  (1)  In  General.  —  The  statement  is  frequently  made  that  the  lis  pendens  of 
an  action  or  suit  continues  from  its  inception  only  until  a  final  judgment  or 
decree  is  rendered  or  until  there  is  a  discontinuance  of  what  is  called  a  "  full 
prosecution  "  by  the  party  entitled  to  its  benefit,  and  that  the  judgment  or 
decree  itself  is  not  constructive  notice  of  the  rights  of  the  successful  party.4 


W.  Rep.  530;  Jorgenson  v.  Minneapolis,  etc., 
R.  Co.,  25  Minn.  206;  Bailey  v.  McGinniss,  57 
Mo.  362;  Zane  v.  Fink,  18  W.  Va.  693. 

1.  Lis  Pendens  from  Filing  of  Defendant's  Plead- 
ing.—  Henderson  v.  Wanamaker,  49  U.  S. 
App.  174;  Walker  v.  Goldsmith,  14  Oregon  125, 
per  Strahan,  J.,  citing  2  Pomeroy's  Eq.  Jur., 
§  634.  See  also  Garver  v.  Graham,  6  Kan. 
App.  344;  Mansur,  etc..  Implement  Co.  v. 
Beer,  19  Tex.  Civ.  App.  311. 

2.  Lis  Pendens  of  Action  or  Suit  Inures  to  Code- 
fendant. —  S.  C.  Hall  Lumber  Co.  v.  G ustin,  54 
Mich.  624:  Markley  v.  Michael,  8  Ohio  Dec. 
(Reprint)  269,  6  Cine.  L.  Bui.  832. 

Lis  Pendens  Only  from  Time  When  Cross-suit  Is 
Lis  Pendens.  —  Mullinphy  Sav.  Bank  v.  Schotl, 
135  III.  655,25  Am.  St.  Rep.  401;  Hart  v.  Hay- 
den,  79  Ky.  348;  Jennings  v.  Ohio  Nat.  Bank, 
8  Ohio  Cir.  Dec.  657,  17  Ohio  Cir.  Ct.  664. 
See  also  Des  Moines  Ins.  Co.  v.  Lent,  75  Iowa 
522. 

Creditors  Who  Assail  Fraudulent  Conveyances  of 
a  Codefendant  Debtor  by  bill,  answer,  or  petition, 
and  succeed  in  nullifying  such  conveyance, 
have  a  lien  on  the  land  so  conveyed  for  their 
respective  debts  from  the  filing  of  such  bill, 
answer,  or  petition.  Sweeny  v.  Sugar  Refining 
Co  ,  30  W.  Va.  443,  8  Am.  St.  Rep.  88;  Clark  v. 
Figgins,  31  W.  Va.  156,  13  Am.  St.  Rep.  860; 
Baer  v.  Wilkinson,  35  W.  Va,  432;  Cohn  71. 
Ward,  36  W.  Va.  516;  Darby  1.  Gilligan,  37  W. 
Va.  72;  State  v.  Bowen,  38  W.  Va.  91.  To  the 
same  effect  is  Merchants'  Nat.  Bank  v.  Mc- 
Donald. (Neb.  1901)  88  N.  W.  Rep.  492.  See 
also  infra,  this  title,  Actions,  Suits,  and  Pro- 
ceedings Within  Law  of  Ids  Pendens  —  Particular 
Actions  and  Suits —  Creditors''  Suits. 

3.  Notice  Required  When  Answer  Claims  Affirm- 
ative Relief.  —  Welton  v.  Cook,  61  Cal.  481  [dis- 
tinguishing Corwin  v.  Bensley,  43  Cal.  260]; 
Niebuhr  v.  Schreyer,  13  Daly  (N.  Y.)  546.  10 
Civ.  Pro.  (N.  Y.)  72. 

Notice  by  Defendant  Without  Regard  to  Char- 
acter of  Pleading  — Jorgenson  v.  Minneapolis, 
etc.,  R.  Co.,  25  Minn.  206;  Olson  v.  Paul,  56 
Wis.  30. 

Effect  of  Statutes  Not  Requiring  Notice  by  De- 
fendants. —  In  so  far  as  the  notice  of  pendency 
statute  does  not  expressly  require  the  filing  of 
notices  by  defendants,  they  are  entitled  to  the 
benefit  of  lis  pendens  as  if  no  such  statute  ex- 
isted.   Jorgenson  v.  Minneapolis,  etc.,  R.  Co., 
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25  Minn.  206;  Zane  v.  Fink,  18  W.  Va.  693. 
See  also  Mullanphy  Sav.  Bank  v.  Schott,  135 
III.  655,  25  Am.  St.  Rep.  401;  Moss  v.  New 
York  El.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  27 
Abb.  N.  Cas.  (N.  Y.)  318.  Or  from  the  time 
when  the  notice  is  filed  by  the  plaintiff. 
Welton  v.  Cook,  61  Cal.  481;  S.  C.  Hall  Lum- 
ber Co.  v.  Gustin,  54  Mich.  624:  McAllister  v. 
Case,  15  Daly  (N.  Y.)  299,  leaze  to  appeal  granted 
7  N.  Y.  Supp.  600. 

4.  After  Judgment  Actions  neither  Lis  Pendens 
nor  Notice  —  England.  —  Worsley  v.  Scar- 
borough, 3  Atk.  392;  Bligh  v.  Darnley,  2  P. 
Wms.  620;  Kinsman  v.  Kinsman,  1  Russ.  & 
M.  617;  Cook  v.  Cook,  2  Comyns  712. 

Alabama. — Center  v.  Planters',  etc.,  Bank, 
22  Ala.  743;  Dudley  v.  Witter,  46  Ala.  664  (Us 
pendens  continues  until  final  orders  are  taken 
in  the  case). 

Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285 
(terminates  when  court  ceases  to  have  full 
jurisdiction), 

loiva.  —  Olson  v.  Leibpke,  no  Iowa  594  (con- 
tinues while  action  pending). 

Kentucky.  —  Watson  v.  Wilson,  2  Dana(Ky.) 
407,  26  Am.  Dec.  459. 

Minnesota.  —  Aldrich  v.  Chase,  70  Yinn.  243. 

Mississippi .  —  Allen  v.  Poole,  54  Miss.  323 
(continues  until  final  disposition  of  suit). 

Nebraska.  ■ —  Hollister  v.  Mann,  40  Neb.  572. 

New  Hampshii  c.  —  Hunt  v.  Haven,  52  N.  H. 
162. 

New  York.  —  Holbrook  v.  New  Jersey  Zinc 
Co  ,  57  N.  Y.  616;  Burroughs  v.  Reiger,  (Supm. 
Ct.  Spec.  T.)  12  How.  Pr.  (N.  Y.)  171,  3  Abb. 
Pr.  (N.  Y.)  393,  note. 

North  Carolina.  —  Arrington  v.  Airington, 
114  N.  Car.  151. 

Ohio.  —  Turner  v.  Crebill,  I  Ohio  372;  Lud- 
low v.  Kidd,  3  Ohio  541;  Fox  v.  Reeder,  28 
Ohio  St.  181,  22  Am.  Rep.  370. 

South  Carolina.  —  Piice  v.  White,  Bailey  Eq. 
(S.  Car.)  265;  Blake  v.  Hey  ward,  Bailey  Eq. 
(S.  Car.)  208. 

Tennessee.  —  Mann  v.  Roberts,  11  Lea 
(Tenn.)  57. 

Failure  to  Make  "Full  Prosecution."  —  See 
infra,  this  subsection.  Failure  to  Make  "Full 
Prosecution ." 

Suit  to  Foreclose  Mortgage  —  Merger  in  Plain- 
tiff Terminates  Lis  Pendens.  —  Coe  v.  Manseau, 
62  Wis.  81. 
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That  the  lis  pendens  continues  until  the  judgment  or  decree  is  absolute, 
unless  terminated  by  negligence  in  prosecuting,  is  unquestioned  as  to  interests 
acquired  in  the  property  involved  prior  to  the  rendition  of  judgment  by  the 
trial  court  and  the  cessation  of  the  actual  pendency  of  the  action  or  suit  con- 
sequent thereon;  1  but  there  is  a  radical  difference  of  opinion  as  to  the  status 
of  rights  acquired  after  a  judgment  or  decree,  but  before  it  has  been  fully 
executed  or  has  become  final  in  the  sense  that  it  can  no  longer  be  appealed, 
vacated,  modified,  or  the  like.* 

(2)  Rights  Acquired  After  Judgment  or  Decree  —  (a)  Under  Voluntary  Transfers 
—  aa.  Before  Institution  of  Appellate  or  Other  Proceedings.  —  The  effect  of  the 
lis  pendens  of  an  action  or  suit  upon  voluntary  transfers  of  the  property  after 
the  rendition  of  judgment  or  decree,  but  before  appellate  proceedings  or  pro- 
ceedings in  the  trial  court  to  modify,  vacate,  or  set  aside  are  instituted  and 
pending,  has  been  variously  determined.  Some  of  the  decisions  hold  that  the 
lis  pendens  continues  until  the  expiration  of  the  time  allowed  by  law  within 
which  the  particular  proceeding  may  be  taken.3  Under  others  the  rendition 
of  the  judgment  or  decree  terminates  the  lis  pendens,  except,  perhaps,  where 
the  further  proceeding  is  a  mere  continuation  of  the  action  or  suit,  like  an 
appeal;  and  voluntary  transfers  of  the  property  in  the  interim  before  such 
proceedings  are  instituted  and  pending,  if  taken  in  good  faith  and  without 
notice,  are  valid.4     Still  other  decisions  indicate  an   intermediate  ground, 

966];  Ritson  v.  Dodge,  33  Mich.  463;  Cook  v. 
French,  96  Mich.  525. 

Application  for  Second  Trial  in  Trespass  to 
Try  Title  and  Ejectment.  —  Smith  v.  Cottrell, 
94  Ind.  379  [cited  in  Dunnington  r-.  Elston,  101 
Ind.  373];  Griswold  v.  Ward,  128  Ind.  389; 
Harle  v.  Langdon,  60  Tex.  555;  Randall  v. 
Snyder,  64  Tex.  350. 

Application  to  Set  Aside  Decree  Entered  on  Con- 
stritctivc  Service  of  Process.  —  Gay  v.  Parpart, 
106  U.  S.  679;  Benedict  v.  Auditor  Gen.,  104 
Mirh.  269;  Southern  Bank  v.  Humphreys,  47 
111.  227  [cited  in  Burton  v.  Perry,  146  111.  71]; 
Martin  v.  Gilmore,  72  III.  193,  cited  in  Welling- 
ton v.  Heermans,  110  111.  564. 

Application  to  Set  Aside  Probate  of  Will. — 
Hughes  v.  Burriss,  85  Mo.  660.  Contra,  on  the 
ground  that  it  is  a  judgment  in  rem,  valid  as 
to  all  the  world  so  long  as  it  remains  in  force. 
Reed  v.  Reed,  91  Ky.  267  [explaining  Arterburn 
v.  Young,  14  Bush  (Ky.)  509];  Steele  v.  Renn, 
50  Tex.  467,  32  Am.  Rep.  605. 

Application  to  Set  Aside  Dismissal  and  Reinstate 
or  Revive.  —  Union  Trust  Co.  v.  Rockford, 
etc.,  R.  Co.,  6  Biss.  (U.  S.)  197,  24  Fed.  Cas. 
No.  14,401.  See  also  Pipe  v.  Jordan,  22  Colo. 
392,  55  Am.  St.  Rep.  138;  Moody  v.  Millen, 
103  Ga.  452;  Herrington  v.  McColIum,  73  111. 
476. 

Petition  for  Rehearing.  —  Bird  v.  Gilliam, 
125  N.  Car.  76. 

4.  Lis  Pendens  Terminates  —  Writ  of  Error.  — 
Cheever  v.  Minton,  12  Colo.  557.  13  Am.  St. 
Rep.  258  [cited  in  Smith,  etc..  Co.  v.  Burns,  72 
Miss.  966];  Stout  v.  Gully,  13  Colo.  604; 
Eldridge  v.  Walker.  80  111.  270;  MeCoimick  v. 
McClure,  6  Blackf.  (Ind.)  466,  39  Am.  Dec. 
441;  Aldrich  v.  Chase,  70  Minn.  243;  Macklin 
v.  Allenberg,  100  Mo.  337;  Macklin  v.  Kinealy, 
141  Mo.  113;  Pierce  v.  Stinde,  n  Mo.  App. 
364;  Taylor  v.  Boyd.  3  Ohio  338,  17  Am.  Dec. 
603;  Wooldridpe  v.  Boyd,  13  Lea  (Tenn.)  151. 
See  also  Evans  v.  Kahr,  60  Kan.  719,  Doster, 
C.  J.,  doubting. 

Bill  of  Review.  — Lee  County  v.  Rogers,  7 


Irregular  Entry  that  Cause  Is  Settled  Held  Not 
to  Terminate  Lis  Pendens.  —  Furry  v.  Ferguson, 
105  Iowa  231. 

An  Irregular'y  Entered  Decree  Dismissing  a  Bill 
of  Complaint  for  Want  of  Prosecution  does  not 
terminate  the  pendency  of  the  suit  or  the  lis 
pendens.    Hammond  v.  Paxton,  58  Mich.  393. 

1.  See  generally  cases  cited  in  this  subdi- 
vision, and  see  specifically  Mulcey  v.  Gibbons, 
87  III.  367;  Bailey  v.  Winn,  113  Mo.  155  [dis- 
tinguishing Macklin  v.  Allenberg,  100  Mo.  337]; 
Cassidy  v.  Kluge,  73  Tex.  154. 

2.  See  infra,  this  subdivision,  Rights  Ac- 
quired After  Judgment  or  Decree.  See  also 
Cheever  v.  Minton,  12  Colo.  557,  13  Am.  St. 
Rep.  258;  Garner  v.  Gibbs,  47  Ga.  97. 

3.  Lis  Pendens  Continues  —  Appeals.  —  Gore  v. 
Stacpoole,  1  Dow.  18  [cited  in  Smith  v.  Cottrell, 
94  Ind.  379,  and  Walson  v.  Wilson,  2  Dana 
(Ky.)  407,  26  Am.  Dec.  459];  Aldrich  v.  Chase, 
70  Minn.  243;  Smith,  etc.,  Co.  v.  Burns,  72 
Miss.  966;  Bird  v.  Gilliam,  125  N.  Car.  76. 
See  also  Phelps  v.  Elliott,  35  Fed.  Rep.  455; 
Dunnington  v.  Elston,  101  Ind.  373  [  followed 
in  Brown  v.  Cody,  115  Ind.  484];  Pierce  v. 
Stinde,  11  Mo.  App.  364;  Hughes  v.  Burriss, 
85  Mo.  660;  Macklin  v.  Allenberg,  100  Mo. 
337;  Taylor  v.  Boyd,  3  Ohio  338,  17  Am.  Dec. 
603;  Ludlow  7'.  Kidd,  3  Ohio  541;  Harle  v. 
Langdon,  60  Tex.  556;  Randall  v.  Snvder,  64 
Tex.  350.    Query  Krug  v.  Davis,  101  Ind.  75. 

Writs  of  Error  and  Like  Statutory  Proceed- 
ings. —  Debell  v.  Foxworthy,  9  B.  Mon.  (Ky.) 
228;  Clark  v.  Farrow,  10  B.  Mon.  (Ky  )  446,  52 
Am.  Dec.  552;  Madeira  v.  Hopkins,  12  B.  Mon. 
(Ky.)  595;  Harle  v.  Langdon.  60  Tex.  555  [cited 
in  Texas  Trunk  R.  Co.  v.  Jackson,  85  Tex. 
605],  Randall  v.  Snyder,  64  Tex.  350;  Moore 
i>.  Moore,  67  Tex.  293.  See  also  Smith,  etc., 
Co.  v.  Burns,  72  Miss.  966;  Bird  v.  Gilliam, 
125  N.  Car.  76. 

Bill  of  Review.  —  Madeira  v.  Hopkins.  12 
B.  Mon.  (Ky.)  595;  Earle  v.  Couch,  3  Met. 
(Ky.)  450;  Clarey  v.  Marshall,  4  Dana  (Ky.)  95 
[cited  in  Smith,  etc.,  Co.  v.  Burns,  72  Miss. 
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requil  ing  that  the  f urthei  proceedings  be  instituted  without  unnecessary  delay, 
the  lis  pendens  being  continued  during  a  reasonable  time  for  the  purpose.1 

fib.  After  Appellate  or  Other  Proceedings  Are  Instituted  and  Pending.  —  Voluntary 
transfers  of  the  property  after  proceedings  to  reverse,  modify,  or  vacate  are 
instituted  and  pending,  during  the  further  pendency  of  the  action  or  suit, 
whether  in  the  appellate  or  the  trial  court,  are  made  pendente  lite  and  are 
affected  by  lis  pendens.'1 

cc.  Between  Entry  and  Execution  of  Final  Judgment.  —  By  the  weight  of  author- 
ity either  the  lis  pendens  does  not  terminate  when  the  judgment  or  decree 
becomes  absolute,  but  continues  until  execution,  or  else  the  judgment  or 
decree  is  constructive  notice  of  the  rights  established  thereby;  the  result 
being  the  same  in  cither  case.3 


Wall.  (U.  S.)  181  [cited  in  Warren  County  v. 
M  irey,  97  U.  S.  96] ;  A  Id  rich  v.  Chase,  70  Minn. 
243;  Ludlow      Kidd,  3  Ohio  541. 

Proceedings  to  Vacate  or  Set  Aside.  —  Kellar 
v.  Stanley,  86  Ky.  240;  ScudJer  v.  Sargent,  15 
Neb.  102  [cited  in  Keene  v.  Sallenbach,  15  Neb. 
200,  and  Citizens'  Slate  Bank  v.  Haymes,  56 
Neb.  394];  Hollister  v.  Mann,  40  Neb.  572; 
VVatlington  v.  Howley,  1  Desaus.  (S.  Car.)  167 
See  also  McClung  v.  Hohl,  (Kan.  App.  1900)  61 
Pac.  Rep.  507. 

In  some  slates  interests  acquired  during  the 
statutory  period  within  which  parties  may 
luve  an  adverse  decree  set  aside  are  subject 
to  the  final  result,  but  the  lis  pendens  terminaies 
with  ihe  original  decree,  and  Ihe  rights  of  the 
alienees  can  be  cut  off  onlv  by  making  them 
parties  to  the  application.  Lord  v.  Hawkins, 
39  Minn.  73  [cited  in  Drew  v.  St.  Paul,  44  Minn. 
501;  Aldrich  v.  Chase,  70  Minn.  243];  McLe- 
rnore  v.  Chicago,  etc.,  R.  Co.,  58  Miss.  514. 
See  also  Welch  v.  Marks,  39  Minn.  481. 

Bill  to  Revive  Decree.  —  Blake  v.  Hey  ward, 
Bailey  Eq.  (S.  Car.)  208. 

Scire  Facias  to  Reverse.  —  Mulvey  v.  Gibbons, 
87  111.  367. 

1.  Action  Lis  Pendens  After  Judgment  Only 
When  Prosecution  Continued  with  Diligence.  — 

Davis  v.  Bonar,  15  Iowa  171  [distinguished  in 
Smith  v.  Kerns.  24  Iowa  589];  Debell  v.  Fox- 
worthy,  9  B.  Mon.  (Ky.)  228;  Kendall  v. 
Crouch,  88  Ky.  204.  See  also  Cheever  v. 
Minion,  12  Colo.  557,  13  Am.  St.  Rep.  258; 
Smith  v.  Brittenhnm,  109  III.  540;  Macklin  v. 
Allenberg,  loo  Mo.  337. 

Lis  Pendens  During  Time  for  Taking  Appeal  or 
Filing  Bill  of  Exceptions.  —  Some  cases  indicate 
or  decide  thai  the  lis  pendens  continues  until 
the  expiration  of  the  time  for  taking  an  ap- 
peal or  for  filing  a  bill  of  exceptions  Rector 
v.  f-itzgerald.  (C.  C.  A.)  59  Fed.  Rep.  808;  Al- 
drich v.  Chase,  70  Minn.  243;  Bailey  v.  Winn, 
113  Mo.  155- 

2.  Appellate  Proceedings  —  Illinois.  —  Gilman 
v.  Hamilton,  16  111.  225;  Grant  v.  Bennett,  96 
III.  513;  Smith  v.  Brittenham,  109  111.  540. 

Indiana.  —  Krug  v.  Davis,  101  Ind.  75. 

Iowa.  —  Ferrier  v.  Buzick,  6  Iowa  258;  Olson 
v.  Leibpke,  no  Iowa  594. 

Kansas.  —  McClung  v.  Hohl,  (Kan.  App. 
1900)61  Pac.  Rep.  508. 

Kentucky.  —  Castleman  v.  Combs,  7  T.  B. 
Mon.  (Ky.)  273;  Miller  v.  Hall,  1  Bush  (Ky.) 
229. 

Missouri.  —  Real  Estate  Sav.  Inst.  v.  Col- 
lonious,  63  Mo.  290  [cited  State  v.  Guinotte, 
156  Mo.  513];  Carr  v.  Caies.  96  Mo.  271. 


New  York.  — Wright  v.  Roberts,  (Supm.  Ct. 
G?n.  T.)  8  N.  Y.  Supp.  745,  55  Hun  (N.  Y.)  610. 

7'exas.  —  Moore  v.  Moore,  73  Tex.  382. 

Proceedings  to  Vacate  or  Set  Aside.  —  McClung 
v.  Hohl,  (Kan.  App.  1900)  61  Pac.  Rep.  507; 
Hollisler  v.  Mann,  40  Neb.  572.  Contra,  Scud- 
der  v.  Sargent,  15  Neb.  102. 

Bill  to  Revive  Decree.  —  Blake  v.  Heyward. 
Bailey  Eq.  (S.  Car.)  208. 

Proceedings  in  Error.  —  It  is  immaterial 
whether  a  proceeding  in  error  is  an  original 
aciion  or  a  mere  continuation  of  the  one  be- 
gun in  the  trial  court.  After  it  is  instituted 
and  pending,  there  is  a  lis  pendens  affecting 
subsequent  alienations.  McClung  v.  Hohl, 
(Kan.  App.  1900)  61  Pac.  Rep.  508. 

Supersedeas  Not  Requisite  of  Lis  Pendens  — 
Appeal  or  Error  Effectual.  —  McClung  v.  Hohl, 
(Kan.  App.  1900)  6i  Pac.  Rep.  508;  Real  Estate 
Sav.  Ins!,  v.  Collonious,  63  Mo.  290;  Carr  v. 
Cates,  96  Mo.  271:  Macklin  v.  Allenberg,  100 
Mo.  337.  See  also  Phelps  v.  Elliott,  35  Fed. 
Rep.  455. 

Stipulation  Staying  Appeal  Pending  Final  Judg- 
ment in  Case  Involving  Same  Issues.  —  A  trans- 
fer of  property  affected  by  judgment  in  an  ac- 
tion in  which  the  taking  of  an  appeal  is  stayed 
by  stipulation  until  appeals  taken  in  cases  in- 
volving similar  questions  are  determined  is 
subject  to  lis  pendens  if  made  pending  the  ap- 
pellate proceedings  taken.  Olson  v.  Leibpke, 
no  Iowa  594. 

3.  Action  Lis  Pendens  or  Judgment  Constructive 
Notice  until  Execution  —  England. — Sorrell  v. 
Carpenter,  2  P.  Wms.  483;  Bird  v.  Littlehales, 
3  Swanst.  299;  Wyndham  v.  Wyndham,  3  Ch. 
Rep.  22,  Freem.  Ch.  127;  Osborne  v.  Casey,  7 
Ir.  Eq.  636. 

United  States.  —  Holland  Trust  Co.  v.  Inter- 
national Bridge,  etc.,  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  865;  Vance  v.  Wesley,  42  U.  S.  App.  709, 
affirming  81  Fed.  Rep.  612,  sub  nom.  Wesley  v. 
Tindal. 

California.  —  Fremont  v.  Crippen,  10  Cal. 
212,  70  Am.  Dec.  711  [cited  in  Fogatty  v. 
Sparks,  22  Cal.  143];  Grattan  v.  Wiggins,  23 
Cal.  16. 

Colorado.  —  Empire  Land,  etc.,  Co.  v.  Eng- 
ley,  18  Colo.  388. 

Illinois. — Jackson  v.  Warren,  32  111.  331; 
Smith  v.  Crawford,  81  III.  296:  Davis  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  84  111.  508;  Cochran 
v.  Fogler,  116  111.  194. 

Iowa.  —  Bell  v.  Hall,  4  Greene  (Iowa)  68; 
Ferrier  v.  Buzick,  6  Iowa  258. 

Kansas.  —  Cornell  University  p.  Parkinson, 
59  Kan.  365. 
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dd.  Dismissal  Without  Trial  on  Merits.  —  It  has  generally  been  held  that  the 
dismissal  of  an  action  or  suit  without  a  trial  on  the  merits  terminates  the  lis 
pendens,  and  persons  who  acquire  interests  in  the  property  prior  to  the  insti- 
tution and  pendency  of  a  second  action  for  the  same  purpose  are  not  bound 
by  the  judgment  or  decree  therein  unless  made  parties.  Many  of  the 
decisions,  however,  intimate  that  it  might  be  otherwise  if  the  record  in  the 
original  suit  showed  a  dismissal  without  prejudice,  or  with  leave  to  reinstate 
or  proceed  de  novo,  and  the  new  action  was  brought  without  unreasonable 
delay. 1 

(b)  Under  Judicial  Sales. — A  purchase  of  property  at  judicial  sale,  unlike  a 
purchase  from  a  party  to  the  suit,  is  a  meritorious  act  and  unaffected  by  the 
lis  pendens  of  the  action  or  suit  in  which  the  sale  is  had,  it  being  a  matter  of 
interest  to  all  parties  and  to  the  public  that  such  sales  should  bring  the  highest 
price  after  competition  and  should  be  sustained  if  the  judgment  or  decree  is 
not  void  and  the  sale  is  fairly  made.3    As  against  such  sales  the  execution 


Kentucky.  —  Watson  v.  Wilson,  2  Dana  (Ky.) 
407,  26  Am.  Dec.  459;  Osenton  v.  Nichols, 
(Ky.  1889)  12  S.  W.  Rep.  278,  11  Ky.  L.  Rep. 
431. 

Maryland.  —  Boulden  v.  Lanahan,  29  Md. 
200. 

Nebraska.  —  Day  v.  Thompson,  11  Neb.  123; 
Link  v.  Connell,  48  Neb.  574. 

New  York.  —  Monell  v.  Lawrence,  12  Johns. 
(N.  Y.)  521;  Sheridan  v.  Andrews,  49  N.  Y. 
478,  affirming  3  Lans.  (N.  Y.)  129;  Page  v. 
Waring,  76  N.  Y.  463.  See  also  Parks  v.  Jack- 
son, 11  Wend.  (N.  Y.)  442,  25  Am.  Dec.  656. 

North  Carolina.  —  See  Tavlor  v.  Smith,  121 
N.  Car.  76. 

Ohio.  —  Cradlebaugh  v.  Pritchett,  8  Ohio  St. 
647,  72  Am.  Dec.  610;  Comer  v.  Dodson,  22 
Ohio  St.  615. 

South  Carolina.  — State  v.  Gilbert,  2  Bay  (S. 
Car.)  355;  Watlington  v.  Howley,  1  Desaus. 
(S.  Car.)  167.  Query,  Burden  v.  McElmoyle. 
Bailey  Eq.  (S.  Car.)  375. 

Tennessee.  —  Ex  p.  Spence,  6  Lea  (Tenn.) 
391;  Ross  v.  Swan,  7  Lea  (Tenn.)  463:  Epper- 
son v.  Robertson,  91  Tenn.  407.  See  also 
Vaughn  v.  Law,  1  Humph.  (Tenn.)  135;  Jus- 
tice v.  McBroom.  1  Lea  (Tenn.)  555;  Rodgers 
v.  Dibrell,  6  Lea  (Tenn.)  69. 

West  Virginia.  — See  Stout  v.  Philippi  Mfg., 
etc.,  Co.,  41  W.  Va.  339,  56  Am.  St.  Rep.  843. 

8uit  for  Partition.  —  Smith  v.  Crawford,  81 
111.  296;  Cradlebaugh  v.  Pritcheti,  8  Ohio  St. 
647,  72  Am.  Dec.  610;  Comer  v.  Dodson,  22 
Ohio  St.  615. 

If  This  Were  Not  True,  by  merely  waiting 
until  the  rendition  of  the  judgment  or  decree 
before  alienating  a  party  could  defeat  the 
lights  established  thereby,  admitting  the  very 
mischief  which  the  law  of  lis  pendens  was  in- 
tended to  obviate.  Vance  v.  Wesley,  42  U.  S. 
App.  709  [affirming  81  Fed.  Rep.  612,  sub  now. 
Wesley  v.  TindalJ;  Fremont  v.  Crippen,  10 
Cal.  212,  70  Am.  Dec.  711  [cited  Fogarty  v. 
Sparks,  22  Cal.  142];  Watson  v.  Wilson,  2 
Dana  (Ky.)  407,  26  Am.  Dec.  459;  State  v.  Gil- 
bert, 2  Bay  (S.  Car.)  355;  Watlington  v.  How- 
ley,  1  Desaus.  (S.  Car.)  171,  note.  See  also 
Wyndham  v.  Wyndham,  3  Ch.jRep.  22,  Freem. 
Ch.  127. 

A  Judgment  or  Decree  for  the  Payment  of  Money 

Only,  on  the  other  hand,  as  distinguished  from 
a  judgment  or  decree  directly  affecting  prop- 
erty to  which  alone  the  law  of  lis  pendens  re- 


lates,  is  generally  made  a  lien  upon  the  real 
estate  of  the  judgment  debtor  bv  statute.  See 
the  title  Judgments  and  Decrees,  vol.  17,  p. 
711  <t  seq.;  also  Blake  v.  Hey  ward,  Bailey  Eq. 
(S.  Car.)  208;  Dawson  v.  Scriven,  1  Hill  Eq. 
(S.  Car.)  177. 

Suit  to  Set  Aside  Interfering  Patent.  —  Scs  Rev. 
Stat.  U.  S.,  §  4918;  Electrical  Accumulator 
Co.  v.  Brush  Electric  Co.,  44  Fed.  Rep.  602. 

1.  Dismissal  Without  Trial  on  Merits  —  New 
Action  Brought. —  Pieston  v.  Tubbin.  1  Vern. 
286  [cited  in  Watson  v.  Wilson,  2  Dana  (Ky.) 
407,  26  Am.  Dec.  459J;  Pipe  v.  Jordan,  22  Colo. 
392,  55  Am.  St.  Rep.  138;  Moody  v.  Millen, 
103  Ga.  452  [citing  Ruker  v.  Womack,  55  Ga. 
399];  Herrington  v.  McCollum,  73  111.  476 
[citing  Clarkson  v.  Morgan,  6  B.  Mon.  (Ky.) 
441];  Karr  v.  Burns,  I  Kan.  App.  232;  Ham- 
mond v.  Paxton,  58  Mich.  393;  Herrington  v. 
Herrington,  27  Mo.  560;  Turner  v.  Houpt,  53 
N.  J.  Eq.  526;  Hunt  v.  Haven,  52  N.  H.  162; 
Wortham  v.  Boyd,  66  Tex.  401;  Newman  v. 
Chapman,  2  Rand.  (Va.)  93,  14  Am.  Dec.  766. 

The  lis  pendens  has  been  held  to  continue  as 
against  transfers  pending  the  original  suit, 
where  the  dismissal  was  without  prejudice  and 
the  second  suit  was  immediately  commenced. 
Ferrier  7/.  Buzick,  6  Iowa  258.  See  also 
Loomis  v.  Davenport,  etc.,  R.  Co.,  3  McCrary 
(U.  S.)  489,  17  Fed.  Rep.  301;  Rider  v.  Kelso, 
53  Iowa  367;  Lookout  Bank  v.  Susong,  90 
Tenn.  590. 

Identity  of  Suits. —  An  action  of  ejectment 
does  not  continue  an  equitable  suit  to  have  a 
deed  declared  to  be  a  mortgage,  within  the 
rule  preserving  the  lis  pendens  in  actions  to  re- 
instate or  revive  within  a  reasonable  time  after 
a  dismissal  without  prejudice.  Pipe  v.  Jordan, 
22  Colo.  392,  55  Am.  St.  Rep.  138. 

A  Voluntary  Abandonment  or  Discontinuance 
destroys  the  lis  pendens.  Hammonds.  Paxton, 
58  Mich.  393;  Jackson  v.  Tuttle,  9  Cow.  (N. 
Y.)  233;  Wortham  v.  Boyd,  66  Tex.  401. 

2.  Under  Judgments  or  Decrees  Subsequently 
Reversed  —  United  States.  —  Phelps  v.  Elliott. 
35  Fed.  Rep.  455;  Rector  v.  Fitzgerald.  (C.  C. 
A.)  59  Fed.  Rep.  808;  Ryan  v.  Staples,  (C.  C. 
A.)  76  Fed.  Rep  721. 

Illinois.  —  Fergus  v.  Wood  worth,  44  III.  374; 
Feaster  v.  Fleming,  56  III.  457. 

Kansas.  —  Evans  v.  Kahr,  60  Kan.  719. 

Kentucky.  —  Debell  v.  Foxworthy,  9  B.  Mori 
(Ky.)  228;  Clark  v.  Farrow,  10  B.  Mon.  (Ky  > 
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of  the  judgment  or  decree  must  be  stayed  or  superseded  until  the  final 
determination  of  the  cause.1 

(3)  Failure  to  Make  "Full  Prosecution" — (a)  General  Rule.  —  Although  an 
action  or  suit  is  pending  until  judgment  or  decree,  as  between  the  parties 
thereto,  it  is  universally  held  that  the  lis  pendens  may  be  lost  by  failure  of 
the  party  entitled  to  its  benefit  to  carry  on  a  "full"  or  continuous  prosecu- 
tion, without  reasonable  excuse  for  the  intermission.* 


446,  52  Am.  Dec.  552;  Madeira  v.  Hopkins,  12 
B.  Mon.  (Ky.)  595;  Gossom  v.  Donaldson,  18 
B.  Mon.  (Ky.)  231,  68  Am.  Dec.  723;  Clarey 
v.  Marshall,  4  Dana  (Ky.)  95.  Contra,  where 
the  sale  is  made  after  appellate  proceedings 
are  instituted  and  pending.  Miller  v.  Hall,  1 
Bush  (Ky.)  229. 

Missouri.  —  Macklin  v.  Allenberg,  100  Mo. 
337,  cited  in  Macklin  v.  Schmidt,  104  Mo.  361, 
and  Macklin  v.  Kinealy,  141  Mo.  113. 

New  York.  —  Monell  v.  Lawrence,  12  Johns. 
(N.  Y.)  521. 

Texas.  —  Harle  v.  Langdon,  60  Tex.  555; 
Glaze  v.  Johnson,  (Tex.  Civ.  App.  1901)  65  S. 
W.  Rep.  662. 

See  also,  and  for  the  scope  of  the  protection 
afforded  to  purchases  made  at  judicial  sales, 
Voorhees  v.  Jackson,  10  Pet.  (U.  S.)  450;  Ex  p. 
Freedley,  Crabbe  (U.  S.)  544,  9  Fed.  Cas.  No. 
5,079  [citing  Simms  v.  Slacum,  3  Cranch  (U. 
S.)  301];  Marks  v.  Cowles,  61  Ala.  299  [dis- 
tinguished in  Purser  v.  Cady,  120  Cal.  214]; 
Macklin  v.  Allenberg,  100  Mo.  337;  Cordray 
v.  Neuhaus,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  415;  and  see  the  titles  Judgments  and 
Decrees,  vol.  17,  p.  810;  Judicial  Sales,  vol. 
17,  pp.  1016  el  seq  . 

Under  Judgments  or  Decrees  Subsequently  Va- 
cated or  Set  Aside. —  Branley  v.  Dambly,  69 
Minn.  282.  See  also  Lord  v.  Hawkins,  39 
Minn.  73;  Welch  v.  Marks,  39  Minn.  481. 
Contra,  Glaze  v.  Johnson,  (Tex.  Civ.  App.  1901) 
65  S.  VV.  Rep.  662. 

Void  Decrees.  —  Haymond  v.  Camden,  22  W. 
Va.  180;  Lynch  v.  Andrews,  25  W.  Va.  751. 

Decree  Transferring  Title.  —  A  transfer  of 
property  by  decree,  or  b-y  a  conveyance  which 
the  decree  orders  a  party  to  the  suit  or  a  com- 
missioner to  make,  is  not  a  judicial  sale  within 
this  rule.  Gilman  v.  Hamilton,  16  III.  225; 
Clark  v.  Farrow,  10  B.  Mon.  (Ky.)  446,  52  Am. 
Dec.  552. 

1.  Staying  or  Superseding  Execution  of  Judg- 
ment or  Decree.  —  Morton  v.  Underwood,  49 
Ala.  419;  Evans  v.  Kahr,  60  Kan.  719;  Monell 
v.  Lawrence,  12  Johns.  (N.  Y.)  521;  Harle  v. 
Langdon,  60  Tex.  555;  Glaze  v.  Johnson,  (Tex. 
Civ.  App.  1901)  65  S.  W.  Rep.  662. 

2.  Lis  Pendens  Terminated  by  Failure  to  Make 
"  Full  Prosecution  "  —  England.  —  Preston  v. 
Tubbin,  1  Vern.  287;  Kinsman  v.  Kinsman,  1 
Russ.  &  M.  617,  Tamlvn  399;  Houlditch  v. 
Wallace,  5  CI.  &  F.  629.  1  Dr.  &  Wal.  490 
[affirming  1  Dr.  &  Wal.  461,  sub  now.  Wallace 
v.  Donegal];  Wigram  v.  Buckley,  (1894)  3  Ch. 
483. 

United  States.  —  Redfield  v.  Ystalyfera  Iron 
Co..  110  U.  S.  174-  Johnston  v.  Standard  Min. 
Co.,  148  U.  S.  360' 

Arkansas.  —  Burleson  v.  McDermott,  57  Ark. 

229. 

California.  —  Bensley  v.  Mountain  Lake 
Water  Co.,  13  Cal.  307,  73  Am.  Dec.  575. 


Colorado.  —  Pipe  v.  Jordan,  22  Colo.  392,  55 
Am.  St.  Rep.  138. 

Florida.  —  Leuders  v.  Thomas,  35  Fla.  518, 
48  Am.  St.  Rep.  255. 

Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285. 

Illinois.  —  Herrington  v.  McCollum,  73  111. 
476;  Smith  v.  Brittenham,  109  111.  540;  Durand 
v.  Lord,  115  111.  610;  Norris  u.  He,  152  111.  190, 
43  Am.  St.  Rep.  233. 

Iowa.  —  Davis  v.  Bonar,  15  Iowa  171 ;  Olson 
v.  Leibpke,  no  Iowa  594. 

Kansas.  —  Dresser  v.  Wood,  15  Kan.  344. 

Kentucky.  —  Fenwick  v.  Macey,  2  B.  Mon. 
(Ky.)  469;  Shiveley  v.  Jones,  6  B.  Mon.  (Ky.) 
274;  Clarkson  v.  Morgan,  6  B.  Mon.  (Ky.)  453; 
Debell  v.  Foxworthy,  9  B.  Mon.  (Ky.)  228; 
Baker  v.  Baker,  13  B.  Mon.  (Ky.)  406;  Gossom 
v.  Donaldson,  18  B.  Mon.  (Ky.)  231,  68  Am. 
Dec.  723;  Erhman  v.  Kendrick,  1  Met.  (Ky.) 
147;  Watson  v.  Wilson,  2  Dana  (Ky.)  407,  26 
Am.  Dec.  459;  Petree  v.  Bell,  2  Bush  (Ky.) 
59;  Salter  v.  Salter,  6  Bush  (Ky.)  624;  Hull  v. 
Deatly,  7  Bush  (Ky.)  687;  Hawes  v.  Orr,  10 
Bush  (Ky.)43i;  Wallace  v.  Marquett,  88  Ky. 
130;  Wallace  v.  Arnold,  (Ky.  1889)  10  S.  W. 
Rep.  647,  10  Ky.  L.  Rep.  752;  Boyd  v.  Em- 
mons, 103  Ky.  393,  3  Prob.  Rep.  Ann.  374; 
Taylor  v.  U.  S.  Building,  etc.,  Assoc.,  (Ky. 
1901)  60  S.  W.  Rep.  927.  See  also  Wood  v. 
Wicklift'e,  5  B.  Mon.  (Ky.)  187. 

Maryland.  —  Price  v.  McDonald,  1  Md.  403, 
54  Am.  Dec.  657;  Taylor  v.  Carroll,  89  Md. 
32,  31  Chicago  Leg.  N.  286. 

Michigan.  —  Hammond  v.  Paxton,  58  Mich. 
393- 

Mississippi.  —  Nelson  v.  Ratliff,  72  Miss.  656. 
Missouri.  —  Pierce  v.  Stinde,  11  Mo.  App. 

3°4- 

New  Jersey.  —  Condit  v.  Bigalow,  17  N.  J.  L. 
J.  107,  Wall.  N.  J.  Dig.  269. 

North  Carolina.  —  Arrington  v.  Arrington, 
114  N.  Car.  151. 

Ohio.  —  Appleby  v.  Mullaney,  9  Ohio  Dec. 
765,  7  Ohio  N.  P.  120;  Trimble  v.  Boothby, 
14  Ohio  109,  45  Am.  Dec.  526;  Fox  v.  Reeder, 
28  Ohio  St.  181,  22  Am.  Rep.  370,  affirming  5 
Ohio  Dec.  (Reprint)  9,  1  Am.  L.  Rec.  22. 

Oregon.  —  Bybee  v  Summers,  4  Oregon  354. 

Rhode  Island.  —  Gardner  v.  Peckham,  13  R. 
I.  102. 

Tennessee.  —  Mann  v.  Roberts,  11  Lea(Tenn.) 
5^;  Robinson  v.  Bierce,  102  Tenn.  428. 

Texas. — :  Brackenridge  v.  San  Antonio,  39 
Tex.  64;  Dwyer  v.  Rippetoe,  72  Tex.  520. 

Virginia.  —  French  v.  Loyal  Co.,  5  Leigh 
(Va.)  671,  per  Brooke,  J. 

See  also  Full  —  Fully,  vol.  14,  p.  563,  note. 

Creditors'  Suits.  —  A  continuous  prosecution 
is  a  requisite  of  the  lien  or  lis  pendens  of  a 
creditor's  suit.  Watson  v.  Wilson,  2  Dana 
(Ky.)  407,  26  Am.  Dec.  459;  Myfick  v.  Selden, 
36  Barb.  (N.  Y.)  15.  See  also  Ex  p.  General 
Assignee,  I  N.  Y.  Leg-  Qbs.  115,  10  Fed.  C&s, 
!?  Volume  #JU, 
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AND  LIS  PENDENS. 


of  Lis  Pendens. 


(b)  Origin  and  Scope  of  Rule.  —  The  prosecution  of  the  action  or  suit  without 
undue  delay,  as  a  requisite  of  the  lis  pendens,  originated  in  Lord  Bacon's 
Twelfth  Ordinance  in  Chancery  declaring  the  effect  of  a  decree  on  pendente 
lite  purchasers  of  the  property  involved  in  the  litigation.1  It  is  generally 
held  that  the  intermission  must  be  for  so  long  a  time  that,  if  unexplained,  it 
will  raise  a  presumption  of  abandonment  or  justify  the  application  of  the 
established  principles  of  estoppel ;  the  benefit  of  the  lis  pendens  being  lost  only 
by  unusual  and  unreasonable  negligence,  and  not  merely  by  a  failure  to  prose- 
cute the  action  or  suit  to  a  final  determination  as  speedily  as  it  might  have 
been  done.2  No  hard  and  fast  rule,  however,  can  be  laid  down  for  the  gov- 
ernment of  all  cases,  but  the  question  of  reasonable  diligence  in  prosecuting 
must  of  necessity  depend  upon  the  particular  facts  and  circumstances  of  each 


case.- 


(4)  Abatement  of  Action  or  Suit  by  Death  of  Party.  —  The  death  of  a  party, 
whereby  the  action  or  suit  is  abated,  is  not  a  final  termination  of  the  proceed- 
ing, and  the  continuity  of  the  lis  pendens  is  unbroken  unless  by  unreasonable 
and  unexplained  delay  in  reviving  the  suit  there  is  a  failure  to  make  "full 
prosecution. ' '  4 

Brackenridge  v.  San  Antonio.  39 


No.  5,305;  Weed  v.  Pierce,  9  Cow.  (N.  Y.)  722; 
Voorliees  v.  Seymour,  26  Barb.  (N.  Y.)  569. 
Contra,  Young  v.  Kelly,  3  App.  Cas.  (D.  C.) 
296,  22  Wash.  L.  Rep.  313. 

Effect  of  Want  of  Continuous  Prosecution  on 
Money  Judgment.  —  See  quczre  in  Day  v.  Wor- 
land,  92  Ind.  75. 

For  Decisions  Involving  Excuses  for  undue 
delay  in  prosecuting,  see  Style  v.  Martin,  Ch. 
Cas.  (pt.  i.)  150;  Tinsley  v.  Rice,  105  Ga.  285; 
Erhman  v.  Kendrick,  1  Met.  (Ky.)  147;  Wick- 
liffe  v.  Breckinridge,  1  Bush  (Ky.)  427 ;  Boyd 
v.  Emmons,  103  Ky.  303,  3  Prob.  Rep.  Ann. 
374;  Link  v.  Connell,  48  Neb.  574;  Parker  v. 
Clarkson,  39  VV.  Va.  184.  See  also  Petree  v. 
Bell,  2  Bush  (Ky.)  59. 

Undue  delay  in  prosecution  of  the  action  or 
suit  must  be  attributed  to  the  party  entitied 
to  the  benefit  of  the  lis  pendens,  and  is  not  ex- 
cused by  the  failure  of  the  adverse  party  to 
act.  Redfield  v.  Ystalyfera  Iron  Co.,  110  U. 
S.  174;  Mann  v.  Roberts,  11  Lea  (Tenn.)  57. 
Contra,  Young  v.  Kelly,  3  App.  Cas.  (D.  C.)  296, 
22  Wash.  L.  Rep.  313. 

1.  Lord  Bacon's  Ordinance.  —  See  the  ordinance 
quoted  supra,  this  title.  Doctrine  Generally  — 
Origin  and  History  —  Lord  Bacon's  Ordinance. 
See  also  Metcalfe  v.  Pulvertoft,  2  Ves.  &  B. 
200;  Winchester  v.  Paine,  11  Ves.  Jr.  194; 
Tinsley  v.  Rice,  105  Ga.  285;  Watson  v.  Wil- 
son, 2  Dana  (Ky.)407,  26  Am.  Dec.  459;  Haves 
v.  Nourse,  114  N.  Y.  595,  11  Am.  St.  Rep.  700. 
And  see  Style  v.  Martin,  Ch.  Cas.  (pt.  i.)  150. 

2.  Presumption  of  Abandonment  —  Estoppel  — 
United  States.  —  Redfield  v.  Ystalyfera  Iron 
Co.,  no  U.  S.  174. 

Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285. 

Illinois.  —  Smith  v.  Brittenham,  109  III.  540; 
Durand  v.  Lord,  115  111.  610;  Norris  v.  He, 
152  111.  190,  43  Am.  St.  Rep.  233. 

Iowa.  — Olson  v.  Leibpke,  110  Iowa  594. 

Kentucky.  —  Gossom  v.  Donaldson,  18  B. 
Mon.  (Ky.)  231,  68  Am.  Dec.  723. 

Nebraska.  —  Day  v.  Thompson,  11  Neb.  123; 
Link  v.  Connell,  48  Neb.  574. 

North  Carolina.  —  Arrington  v.  Arrington 
114  N.  Car.  151. 

Tennessee.  —  Mann  v.  Roberts,  11  Lea 
(Tenn.)  57;  Robinson  v,  Bierce,  102  Tenn.  428. 


Texas. 
Tex.  64. 

Mere  Lapse  of  Time  Does  Not  Indicate  Inexcus- 
able Negligence  ;  but  if  the  cause  finally  goes  to 
a  judgment  or  decree,  it  will  be  presumed,  in 
the  absence  of  any  showing  that  there  has 
been  a  negligent  intermission,  that  the  con- 
tinuity of  the  lis  pendens  was  unbroken.  Nor- 
ris v.  He,  152  111.  190,  43  Am.  St.  Rep.  233. 
But  see  generally  cases  cited  supra,  this  note. 

Statute  of  Limitations.  —  Where  the  prosecu- 
tion has  been  discontinued  for  the  statutory 
period  of  limitations  a  pendente  lite  purchaser 
will  not  be  affected  by  the  pendency  of  the 
suit.  Wallace  v.  Marquett,  88  Ky.  130;  Wal- 
lace v.  Arnold,  (Ky.  1889)  10  S.  W.  Rep.  647, 

10  Ky.  L.  Rep.  752;  Nelson  v.  Ratliff,  72  Miss. 
656;  Fox  v.  Reeder,  28  Ohio  St.  181,  22  Am. 
Rep.  370.  affirming  5  Ohio  Dec.  (Reprint)  9,  I 
Am.  L.  Rec.  22,  cited  in  Clark  v.  Potter,  32 
Ohio  St.  49. 

3.  Application  of  Rule  Dependent  upon  Particu- 
lar Facts  of  Each  Case.  —  Tinsley  v.  Rice,  105 
Ga.  285;  Durand  v.  Lord,  115  111.  610;  Olson 
v.  Leibpke,  no  Iowa  594;  Mann  v.  Roberts, 

11  Lea  (Tenn.)  57;  Robinson  v.  Bierce,  102 
Tenn.  428.  See  also  Watson  v.  Wilson,  2 
Dana  (Ky.)  407,  26  Am.  Dec.  459. 

"  In  order  to  constitute  litis pendentia,  there 
must  be  a  continuance  of  litis  contestatio;  and 
without  going  so  far  as  to  say  with  Lord  Bacon 
that  there  must  be  a  constant  and  vigorous 
prosecution  of  the  suit,  still  something  should 
be  done  to  keep  it  alive  and  in  activity." 
Kinsman  v.  Kinsman,  1  Russ.  &  M.  617, 
Tamlyn  399. 

In  agreement  with  Lord  Bacon's  rule, 
"  taking  into  consideration  the  character  of 
the  case,  the  obstacles  thrown  in  the  way  by 
the  opposing  litigant,  and  the  usual  law's  de- 
lay," see  Mann  v.  Roberts,  11  Lea  (Tenn.) 
57;  Robinson  v.  Bierce,  102  Tenn.  428. 

4.  Abatement  of  Action  or  Suit  by  Death  of 
Party  —  England.  —  Style  v.  Martin,  Ch.  Cas. 
(pt.  i.)  150,  cited  in  Winchester  v.  Paine,  11  Ves. 
Jr.  194- . 

Georgia.  —  Tinsley  v.  Rice,  105  Ga.  285. 
Indiana.  — Smith  v.  Cottrell,  94  Ind.  379. 
Kentucky.  —  Shivelev  v,  Jones,  6  B.  Mon, 
623  Volume  XW. 
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NOTICE  OF  PENDENCY 


of  Lis  Pendens. 


b.  Under  Notice  of  Pendency  and  Recording  Acts  —  (i)  In  Gen- 
eral. —  It  would  seem  from  some  of  the  decisions  that  the  statutes  requiring 
the  filing  of  a  notice  of  pendency  as  a  requisite  of  the  commencement  of  the 
lis  pendens  have  in  no  wise  changed  the  various  rules  established  by  the  courts 
as  the  general  law  of  its  continuity  and  termination;  from  others,  that  the  lis 
pendens  continues  until  the  fruits  of  the  litigation  are  secured,  unless  sooner 
terminated  by  a  judgment  or  decree  against  the  party  entitled  to  the  benefit 
of  the  lis  pendens,1  or  by  the  discharge  or  cancellation  of  record  of  the  notice.8 
Under  many  of  the  recording  acts  an  action  or  suit  will  not  be  constructive 
notice  after  the  rendition  of  a  judgment,  decree,  or  order  affecting  real  estate 
unless  such  judgment,  decree,  or  order  is  registered  or  recorded  against  the 
property  like  a  deed  or  other  instrument  of  conveyance.3 

(2)  Cancellation  or  Discharge  of  Notice  —  (a)  In  General.  —  The  right  to  file 
a  notice  of  pendency  in  actions  or  suits  in  which  the  notice  is  a  requisite  of 
the  lis  pendens  is  an  absolute  right,  not  resting  in  the  discretion  of  the  court; 
and  where  there  has  been  compliance  with  the  statute,  it  is  generally  held  that 
no  jurisdiction  exists  to  order  that  the  notice  be  canceled  or  discharged  of 
record  during  the  pendency  of  the  suit,  unless  such  power  is  expressly  con- 
ferred.'1   On  the  other  hand,  the  cancellation  of  an  unauthorized  or  insufficient 


(\y.)  274;  Debell  v.  Foxworthy,  9  B.  Mon. 
(Ky.)  228;  Baker  v.  Baker,  13  B.  Mon.  (Ky.) 
406;  Watson  v.  Wilson.  2  Dana  (Ky.)  407,  26 
Am.  Dec.  459;  Wickliffe  v.  Breckinridge,  1 
Bush  (Ky.)  427;  Hull  v.  Deatly,  7  Bush  (Ky.) 
687. 

Maryland.  —  Taylor  v.  Carroll,  8g  Md.  32, 
31  Chicago  Leg.  N.  286. 

New  Hampshire.  —  Hunt  v.  Haven,  52  N. 
H.  162. 

Arew  Jersey.  —  Turner  v.  Houpt,  53  N.  J.  Eq. 
526. 

Ohio.  —  Taylor  v.  Boyd,  3  Ohio  338,  17  Am. 
Dec.  603;  Ludlow  v.  Kidd,  3  Ohio  541;  Trim- 
ble v.  Boothby,  14  Ohio  109,  45  Am.  Dec.  526. 

Virginia.  —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766. 

1.  Lis  Pendens  Terminated  by  Entry  of  Judg- 
ment or  Decree. —  Gratlan  v.  Wiggins,  23  Cal. 
16;  Cheever  v.  Minion,  12  Colo.  557,  13  Am. 
St.  Rep.  258;  Empire  Land,  etc.,  Co.  v.  Eng- 
ley,  18  Colo.  388;  Sheridan  v.  Andrews,  49  N. 
Y.  478,  affirming  3  Lans.  (N.  Y.)  129;  Arring- 
ton  v.  Arrington,  114  N.  Car.  151.  See  also 
Breen  v.  Lennon,  10  N.  Y.  App.  Div.  36;  St. 
Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co., 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  428, 
affirming  62  N.  Y.  App.  Div.  538.  But  see 
Carpenter  v.  Lewis,  119  Cal.  18;  Moreland  v. 
Strong,  115  Mich.  211,  69  Am.  St.  Rep.  553;  4 
Detroit  Leg.  N.  837;  Bennett  v.  Hoichkiss,  20 
Minn.  165;  Shaw  v.  Barksdale,  25  S.  Car.  204; 
Frank  v.  Jenkins,  11  Wash.  611. 

Where  other  parties  to  the  suit  lhan  the  com- 
plainant are  entitled  to  the  benefit  of  the  de- 
cree, subsequent  proceedings  by  them  under 
it  are  protected  by  the  lis  pendens.  Tyler  v. 
Thomas,  25  Beav.  47  [distinguishing  Bellamy  v. 
Sabine,  1  De  G.  &  J.  566,  3  Jur.  N.  S.  943]; 
Arnbery  v.  Thornton,  6  Ont.  Pr.  190. 

Undue  Delay  in  Prosecuting  Terminates  Lis  Pen- 
dens.—  Hayes  v.  Nourse,  114  N.  Y.  595,  11 
Am.  St.  Rep.  700,  [cited  in  Simon  v.  Vander- 
veer,  155  N.  Y.  377,  63  Am.  St.  Rep.  683,  re- 
versing 84  Hun  (N.  Y.)  452];  Arrington  v.  Ar- 
rington, 114  N.  Car.  151.  See  also  Olyphant 
v.  Phyfe,  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
64,  modified  48  N.  Y,  App.  Div.  i.  Contra, 


Hillside  Coal,  etc.,  Co.  v.  Heermans,  191  Pa. 
St.  116;  Morgan  v.   Hammett,  34  Wis.  512. 

Voluntary  Abandonment  of  Suit.  —  Hammond 
71.  Paxton,  58  Mich.  393;  Wilsey  v.  Dennis,  44 
Barb.  (N.  Y.)  354.. 

2.  See  infra,  this  subsection,  Cancellation  or 
Discharge  of  Notice. 

3.  Effect  of  Recording  Acts  on  Lis  Pendens  After 
Judgment  or  Decree.  -See  the  title  Recording 
Acts,  and  see  also  Dudley  v.  Witter,  46  Ala. 
664;  Boyer  v.  Joff rion,  40  La.  Ann.  657;  Berry- 
hill  v.  Smith,  59  Minn.  285  [overruling  Windom 
v.  Schuppel,  39  Minn.  35];  Hall  v.  Sauntry,  72 
Minn.  420,  71  Am.  St.  Rep.  497;  Frank  v. 
Jenkins,  n  Wash.  611 ;  Hoytz.  Jones,  31  Wis. 
389  [cited  in  Ehle  v.  Brown,  31  Wis.  405,  and 
Jackson,  etc.,  Co.  v.  Pearson,  60  Fed.  Rep.  113]  ; 
Cutler  v.  James,  64  Wis.  173,  54  Am.  Rep.  603; 
Helms  v.  Chadbourne,  45  Wis.  60;  Prickett  v. 
Muck,  74  Wis.  200. 

Notice  of  Pendency  Statutes  Providing  for  Reg- 
istration of  Such  Judgments  or  Decrees.  ■ —  Laws 
Me.  1893,  c.  301,  §  3;  Gen.  Laws  R.  I.  (1896), 
c.  246,  §  13. 

4.  Notice  Properly  Filed  Cannot  Be  Canceled 
Pendente  Lite  unless  Power  Conferred  by  Statute. 
—  Piatt  v.  Matthews,  13  Rep.  581,  19  Fed.  Cas. 
No.  11,218a;  Mills  v.  Bliss,  55  N.  Y.  139; 
Beman  v.  Todd,  124  N.  Y.  114,  reversing 
(Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  84;  St. 
Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co., 
62  N.  Y.  App.  Div.  538,  affirming  34  Misc.  (N. 
Y.)  428;  Pratt  v.  Hoag,  5  Duer  (N.  Y.)63i.  12 
How.  Pr.  (N.  Y.)  215;  Wilmont  v.  Meserole, 
41  N.  Y.  Super.  Ct.  274;  Willis  v.  Bellamy,  53 
N.  Y.  Super.  Ct.  94,  11  Civ.  Pro.  (N.  Y.)  104; 
Niebuhr  v.  Schreyer,  13  Daly  (N.  Y.)  546,  10 
Civ.  Pro.  (N.  Y.)  72;  Breen  v.  Lennon,  10  N. 
Y.  App.  Div.  36;  Olyphant  v.  Phyfe,  48  N.  Y. 
App.  Div.  1,  modifying  on  other  grounds  27 
Misc.  (N.  Y.)  64;  Murray  v.  Barth,  (N.  Y. 
Super.  Ct.  Spec.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  303: 
Bachmann  v.  Wagner,  (Supm.  Ct.  Gen.  T.)  16 
N.  Y.  Supp.  67;  Moeller  v.  Wolkenberg.  67  N 
Y.  App.  Div.  487;  Graham  v.  Chalmers,  2  Ch. 
Chamb.  (Ont.)  53;  and  other  cases  cited  infra, 
th is  note. 

Failure  to  Make  "  Full  Prosecution  "  or  comply 
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notice  may  be  ordered  although  the  statute  is  silent  as  to  the  remedy  for  such 
a  grievance;  but  an  application  therefor  on  the  ground  that  the  action  is  not 
one  in  which  the  notice  can  be  filed  will  be  granted  only  where  it  is  apparent 
from  the  pleading  of  the  party  entitled  to  the  benefit  of  the  lis  pendens  that 
such  is  the  fact.  Neither  the  sufficiency  of  his  pleading  nor  the  merits  of  his 
case  will  be  gone  into.1 

(b)  statutory  Provisions.  —  Many  of  the  notice  of  pendency  statutes  provide  for 
the  cancellation  or  discharge  of  record  of  the  notice  after  the  final  disposition 
of  the  action  or  suit ; 2  a  few  empower  the  court  to  order  the  cancellation  of 
the  notice  upon  other  grounds,  some  of  which  would  have  terminated  the  lis 
pendens  pendente  lite  under  the  law  antedating  the  statute,  for  example,  the 
neglect  or  failure  to  make  "full  prosecution;"3  while  still  others  provide 
for  the  discharge  of  the  notice  generally,  without  specifying  when  it  may  be 
done  or  upon  what  grounds.4 


with  the  rules  of  practice  or  orders  of  the  court 
gives  no  jurisdiction  to  cancel  the  notice  where 
authorized  by  statute.  The  remedy  is  to  ob- 
tain a  dismissal  of  the  cause.  Finnegan  v. 
Keenan,  7  Ont.  Pr  385;  McTaggart  v.  Toothe, 
10  Ont.  Pr.  261  [citing  Somerville  v.  Kerr,  2 
Ch.  Chamb.  (Ont.)  154];  Sheppard  v.  Kennedy, 
10  Out.  Pr.  242;  Robson  v.  Argue,  25  Grant 
Ch.  (U.  C.)  407. 

Rendition  of  the  Judgment  or  Decree  terminates 
the  lis  pendens,  and  no  order  discharging  the 
notice  of  record  is  necessary  for  that  purpose. 
Tedford  v.  Tedford,  7  Can.  L.  T.  140;  Dexter 
v.  Cosford,  1  Ch.  Chamb.  (Ont.)  22,  5  U.  C.  L. 
J.  67. 

Malicious  Prosecution  Against  Party  Alleged  to 
Have  Wrongfully  Filed  Notice  of  Pendency.  — 
Smith  v.  Smith,  26  Hun  (N.  Y.)  573,  reversing 
on  rehearing  20  Hun  (N.  Y.)  555,  56  How.  Pr. 
(N.  Y.)  316;  In  re  Barned's  banking  Co.,  L.  R. 
2  Ch.  171.  noie  1 . 

1.  Canceling  Unauthorized  or  Insufficient  No- 
tices —  England.  —  Schofield  v.  Solomon,  54  L. 
J.  Ch.  1101,  52  L.  T.  N.  S.  679. 

Canada.  —  Jameson  v.  Laing,  7  Ont.  Pr.  404; 
Sheppard  v.  Kennedy,  10  Ont.  Pr.  242;  St. 
Louis  v.  O'Callaghan,  13  Ont.  Pr.  322;  West- 
loh  v.  Brown,  Ont.  Judicature  Act  (Holmested 
&  Langton)  281. 

New  York.  —  Fitzsimons  v.  Drought,  15  N. 
Y.  App.  Div.  413;  Ackerman  v.  True,  44  N.  Y. 
App.  Div.  106;  Brox  v.  Riker,  56  N.  Y.  App. 
Div.  388;  St.  Regis  Paper  Co.  v.  Santa  Clara 
Lumber  Co.,  62  N.  Y.  App.  Div.  538,  affirming 
34  Misc.  (N.  Y.)  428;  Brainerd  v.  White,  48  N. 
Y.  Super.  Ct.  399.  12  Abb.  N.  Cas.  (N.  Y.)  407. 
Query  Mills  v.  Bliss,  55  N.  Y.  139,  cited  in  Wil- 
mont  v.  Meserole,  41  N.  Y.  Super.  Ct.  277. 

Pennsylvania. — Thurlow  v,  Rightley,  19 
Phila.  (Pa.)  326,  44  Leg.  Int.  (Pa.)  112. 

Rhode  Island.  —  Campbell  v.  Metcalf,  20  R. 
I.  352. 

Notice  Including  Property  Not  Involved  in  Liti- 
gation.—  Fitzgerald  v.  Blake,  42  B.irb.  (N.  Y.) 
513,  (Supm.  Ct.  Gen.  T.)  28  How.  Pr.  (N.  Y.) 
no;  Brox  v.  Riker,  56  N.  Y.  App.  Div.  388. 

Notice  Insufficiently  Describing  Property.  — 
Jaffray  v.  Brown,  17  Hun  (N.  Y.)  575. 

Evidence  on  Application.  —  Brox  v.  Riker,  56 
N.  Y.  App.  Div.  388,  cited  in  St.  Regis  Paper 
Co.  v.  Santa  Clara  Lumber  Co.,  62  N.  Y.  App. 
Div.  538,  affirming  34  Misc.  (N.  Y.)  428. 

Unauthorized  Notice  Mere  Nullity.  —  Mills  v. 
Bliss,  55  N.  Y.  139;  Jaffray  v.  Brown,  17  Hun 
31  C.  ot  L. — 40  62 


(N.  Y.)  577;  Olyphant  v.  Phyfe,  48  N.  Y.  App. 
Div.  1,  modifying  on  other  grounds  27  Misc. 
(N.  Y.)  64. 

2.  Discharge  of  Notice  After  Final  Disposition 
of  Action. —  Arlington  v.  Arrington,  114  N. 
Car.  151;  Washington  Dredging,  etc.,  Co.  v. 
Kinnear,  24  Wash.  405.  And  see  the  statutes 
of  the  several  states. 

Notice  of  Pendency  Cloud  upon  Title.  —  Wash- 
ington Dredging,  etc.,  Co.  v.  Kinnear,  24 
Wash.  405.  See  also  the  title  Cloud  on  Title, 
vol.  6,  p.  162. 

3.  Grounds  for  Canceling  Notice  Specified  — 
England.  —  Determination  of  the  lis  pendens  and 
failure  to  prosecute  bona  fide.  Pooley  v.  Bo- 
sanquet,  7  Ch.  D.  541;  Baxter  v.  Middleton, 
(1898)  1  Ch.  313;  Jervis  v.  Berridge,  44  L.  J. 
Ch.  164,  31  L.  T.  N.  S.  426.  23  W.  R.  43. 

New  York.  —  Settlement,  discontinuance, 
abatement,  or  rendition  of  final  judgment 
against  the  party  filing  the  notice,  and  expira- 
tion of  the  time  to  appeal,  or  unreasonable 
neglect  to  proceed  in  the  action.  Code  Civ. 
Pro.  N.  Y.,  711,  1674,  2750;  Wagner  v.  Perry, 
51  Hun  (N.  Y.)  199;  Cohen  v.  Ratkowsky,  43 
N.  Y.  App.  Div.  196;  Cohen  v.  Levy,  (Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  330;  McKean  v. 
National  L.  Assoc.,  (Supm.  Ct.  Spec.  T.)  24 
Misc.  (N.  Y.)  511;  Parks  Murray,  (Supm. 
Ct.  Gen.  T.)  2  N.  Y.  St.  Rep.  135;  Lennon  v. 
Stiles,  (Supm.  Ct.  Gen.  T.)  g  N.  Y.  Supp.  358. 
See  generally  other  New  York  cases  cited  in 
this  subdivision. 

See  also  the  statutes  of  Massachusetts,  New 
Jersey,  Wisconsin ,  and  Canada. 

Notice  Filed  in  Suit  to  Foreclose  Mechanic's 
Lien  —  New  York.  —  Breen  v.  Lennon,  10  N. 
Y.  App.  Div.  36;  Townsend  v.  Work,  79  Hun 
(N.  Y.)  381,  appeal  dismissed  without  opinion  144 
N.  Y.  643;  Madden  v.  Lennon,  (Supm.  Ct. 
Spec.  T.)  23  Misc.  (N.  Y.)  79;  Fischer  v.  Hus- 
sey,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N. 
Y.)  529;  Murray  v.  Barth,  (N.  Y.  Super.  Ct. 
Spec.  T.)  30  Abb.  N.  Cas.  (N.  Y.)  303. 

Effect  of  Canceling  Notice  Pendente  Lite.  — 
Mitchell  v.  Smith,  53  N.  Y.  413;  Valentine  v. 
Austin,  124  N.  Y.  400,  affirming  58  Hun  (N.  Y.) 
398. 

4.  Statutes  Providing  Generally  for  Discharge 
of  Notice  Without  Specification  of  Grounds  There- 
for.—  Herring  v.  Bender,  48  W.  Va.  498, 
wherein  it  was  held  that  the  notice  could  not 
be  canceled  under  such  a  statute  for  undue 
delay  in  prosecuting  the  cause,  in  advance  of 
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,  Interlocutory  Orders  and  Decrees.  —  An  order  or  decree  which 
is  purely  interlocutory  and  not  a  final  order  or  decree  putting  an  end  to  the 
suit  will  not  terminate  the  lis  pendens.1 

\s  i  [den  i  \ i.  1 .1  iss  < 1  r  Destruction  of  Notice  or  Other  Papers.  — 
The  accidental  loss  or  destruction  of  a  notice  of  pendency  or  of  other  papers 
necessary  to  the  lis  pendens,  after  the  lis  pendens  has  been  regularly  commenced, 
will  not  terminate  it,  if  the  record  is  restored  without  unreasonable  delay.2 

IV.  Property  Within  Law  of  Lis  Pendens  —  1.  In  General.  —  The  doc- 
trine of  lis  pendens  has  been  applied  to  real  property  without  question  from 
the  earliest  times,3  but  there  is  a  decided  conflict  of  authority  on  the  question 
whether  it  has  any  application  to  personalty. 

2.  Personal  Property  —  a.  View  that  Lis  Pendens  Applies  to  Person- 
ai  I  V.  —  Supporting  the  view  that  suits  in  equity  and  actions  at  law  involving 
personal  property  and  nonnegotiable  choses  in  action  may  constitute  lis 
pendens,  there  are  in  the  United  Slates  a  considerable  number  of  direct  deci- 
sions,4 besides  others  in  which  what  was  said  in  favor  of  this  application  of 
the  doctrine  was  obiter ;  5  for  example,  decisions  under  lis  pendens  statutes 


a  dismissal  of  ihe  suit  because  of  such  inter- 
mission granted  on  an  application  therefor 
made  in  due  course.    And  see  the  statutes 

generally. 

Discharging  Notice  on  Giving  Satisfactory 
Security.  —  Toivne  v.  Brighouse,  6  British 
Columbia  225;  Bevilockway  v.  Schneider,  3 
British  Columbia  go.  Contra,  in  the  absence 
of  special  statute,  Foster  v.  Moore,  nOnt.  Pr. 
447,  6  Can.  L.  T.  534. 

1.  Interlocutory  Orders  and  Decrees.  —  Worsley 
v.  Scarborough,  3  Atk.  392;  Kinsman  v.  Kins- 
man, 1  Russ.  &  M.  617;  Higgins  v.  Shaw,  2 
Dr.  &  Wal.  356,  1  Con.  &  Law  400;  Daniel  v. 
Hodges,  87  N.  Car.  95;  Fox  v.  Reeder,  28  Ohio 
St.  181,  22  Am.  Rep.  370;  Epperson  v.  Robert- 
son, gi  Tenn.  407;  Dupee  v.  Salt  Lake  Valley 
L.  &  T.  Co.,  20  Utah  103,  77  Am.  St.  Rep. 
902. 

2.  Lis  Pendens  Not  Terminated  by  Accidental 
Loss  or  Destruction  of  Notice  or  Papers.  —  Ven- 
able  v.  Craig,  44  Ga.  437;  Durand  v.  Lord,  115 
111.  6ro;  Heim  v.  Ellis.  49  Mich.  241;  Waring 
v.  Waring,  (Supm.  Ct.  Spec.  T.)  7  Abb.  Pr.  (N. 
Y.)  472;  Arringlon  v.  Arrington,  114  N.  Car. 
151. 

3.  Real  Property  Within  Law  of  Lis  Pendens.  — 

Warren  County  v.  Marcy,  97  U.  S.  96;  Swift 
v.  Dederick,  106  Ga.  35  [followed  in  George  v. 
McAllister,  106  Ga.  40];  Boyd  v.  Emmons,  103 
Ky.  393,  3  Prob.  Rep.  Ann.  374;  Green  v. 
Rick,  121  Pa.  St.  130,  22  W.  N.  C.  (Pa.)  318,  6 
Am.  St.  Rep.  760;  Kellogg  v.  Fancher,  23  Wis. 
21,  gg  Am.  Dec.  96. 

4.  Personal  Property  Other  than  Choses  in  Ac- 
tion —  Alabama.  —  Boiling  v.  Carter,  g  Ala.  921 

District  of  Columbia.  —  U.  S.  v.  Groome,  13 
App.  Cas.  (D.  C.)  460.  Compare  Morrison  v. 
Shuster,  1  Mackey  (D.  C.)  igo. 

Iowa.  —  Sowden  v.  Craig,  26  Iowa  156,  96 
Am.  Dec.  125,  Dillon,  C.  J.,  dissenting. 

Kansas.  —  Sherburne  v.  Strawn,  52  Kan.  39, 
cited  in  Hulme  v.  Diff enbacher,  53  Kan.  181. 

Kentucky.  —  Thorns  v.  Southard,  2  Dana 
(Ky.)  476,  26  Am.  Dec.  467;  Fletcher  v.  Ferrel, 
g  Dana  (Ky.)  372,  35  Am.  Dec.  14*3. 

Missouri.  —  Burnham  v.  Smilh,  82  Mo.  App. 
35- 

New  Jersey.  —  National  Bank  of  Metropolis 
v.  Sprague,  21  N.  J.  Eq.  530. 


Texas.  —  San  Antonio  Brewing  Assoc.  v. 
Arctic  Ice  Mach.  Mfg.  Co.,  81  Tex.  99;  York 
v.  Carlisle,  ig  Tex.  Civ.  App.  26g;  Yoe  v. 
Milam  County  Cotton  Co-operative,  etc..  Alli- 
ance, (Tex.  Civ.  App.  1895)  32  S.  W.  Rep.  ill, 
modified  on  other  grounds  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  162. 

Choses  in  Action.  —  New  York  Constr.  Co.  v. 
Simon,  53  Fed.  Rep.  r;  Tyler  v.  Hyde,  2 
Blatchf.  (U.  S.)  308,  24  Fed.  Cas.  No.  14,309; 
Lockvvood  v.  Bates,  1  Del.  Ch.  435;  Brooks  v. 
Harris,  41  Ind.  3go;  Dresser  v.  Wood,  15  Kan. 
344;  Zeiter  v.  Bowman,  6  Barb.  (N.  Y.)  133; 
Jackson  v.  Losee,  4  Sandf.  Ch.  (N.  Y.)  381; 
Hovey  v.  Hill,  3  Lans.  (N.  Y.)  167  [cited  in 
Lamont  v.  Cheshire,  65  N.  Y.  30,  affirming  6 
Lans.  (N.  Y.)  234];  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  42g;  State 
Bank  v.  Rose,  iStrobh  Eq.  (S.  Car.)  257;  Wills 
v.  Whitmore,  9  Baxt.  198  [citing  Story's  Eq. 
PI.,  §  156];  Kellogg  v.  Fancher,  23  Wis.  21,  99 
Am.  Dec.  96. 

Taking  a  Judgment  or  Decree  for  the  Value  of 
the  Property  vests  the  tille  thereto  in  the  de- 
fendant and  waives  the  right  to  proceed  in 
rem  against  him  or  against  one  who  has  pur- 
chased it  from  him  pendente  lite.  Smith  v. 
Browne,  g  Leigh  (Va.)  293. 

When  Property  Has  Been  Taken  into  the  Custody 
of  the  Court  and  Released  on  Bond  to  Redeliver  it 
if  the  issues  in  the  pending  suit  are  found 
against  the  defendant,  and  is  in  his  possession 
at  the  time  of  the  sale,  the  purchaser  takes 
subject  to  the  result  of  the  suit.  Sherburne 
v.  Strawn,  52  Kan.  3g  [cited  in  Hulme  v.  Diffen- 
bacher,  53  Kan.  181] ;  Bell  v.  Pearce,  1  B. 
Mon.  (Ky.)  73;  Kane  v.  Pilcher,  7  B.  Mon. 
(Ky.)  651;  Pagett  v.  Curtis,  15  La.  Ann.  451; 
Ranlett  v.  Constance,  15  La.  Ann.  423.  Contra, 
Conrad  v.  Paizelt,  29  La.  Ann.  468,  two  judges 
dissenting. 

5.  Dicta  Supporting  Application  of  Lis  Pendens 

to  Personalty — United  States. — In  re  Great 
Western  Tel.  Co.,  5  Biss.  (U.  S.)  363,  10  Fed. 
Cas.  No.  5,740. 

Mississippi.  —  M'Cutchen  v.  Miller,  31  Miss. 

05. 

Missouri.  —  Carr  v.  Lewis  Coal  Co.,  96  Mo. 
149,  9  Am.  St.  Rep.  328,  affirming  15  Mo.  App. 
551;  McLaurine  v.  Monroe,  30  Mo.  462;  Bu- 
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the  terms  of  which  are  applicable  alike  to  personal  and  real  property;1 
decisions  under  statutory  provisions  relating  to  the  particular  matter  in  suit 
which  have  the  same  effect  as  lis  pendens;'1  and  decisions  in  actions  where  the 
property  was  in  the  custody  of  the  court  by  attachment,  receivership,  or 
other  sequestration,3  or  where  the  pendente  lite  purchaser  was  affected  by 
notice.4 

b.  View  that  Lis  Pendens  Does  Not  Apply  to  Personalty.  —  On 
the  other  hand,  there  are  some  decisions  and  some  dicta  to  the  effect  that  the 
law  of  lis  pendens  has  no  application  to  personal  property  of  any  kind.5 

c.  Arguments  For  and  Against  Application  to  Personalty  —  (i) 
For  Application  to  Personalty.  —  There  are  authorities  holding  that  even 
stronger  reasons  exist  for  applying  the  law  of  lis  pendens  to  personal  than  to 
real  property,  because  the  danger  of  defeating  judgments  or  decrees  by  a 
transfer  of  the  subject-matter  is  much  greater  in  the  case  of  movable  than  of 
immovable  property.6 

(2)  Against  Application  to  Personalty.  — -  On  the  other  hand,  the  history  of 
the  law  of  lis  pendens  and  early  precedents  furnish  no  authority  for  its  appli- 
cation to  personal  property,  even  in  actions  at  law  brought  for  the  recovery 
of  specific  goods  or  chattels,  the  judgment  being  in  the  alternative  for  the 


ford  v.  Keokuk  Northern  Line  Packet  Co.,  3 
Mo.  App.  159,  affirmed  69  Mo.  611. 

New  York.  —  Lindsley  v.  Diefendorf,  (Supm. 
Ct.)  43  How.  Pr.  (N.  Y.)  357. 

North  Carolina.  —  Bradley  v.  McDaniel,  3 
Jones  L.  (48  N.  Car.)  128. 

Ohio.  —  Krebs  v.  Forbriger,  10  Ohio  Dec. 
(Reprini)  506,  21  Cine.  L.  Bui.  313. 

Oregon.  —  Houston  v.  Timmerman,  17  Ore- 
gon 499,  11  Am.  St.  Rep.  848. 

Pennsylvania.  — ■  Green  v.  Rick,  121  Pa.  Si. 
130,  22  W.  N.  C.  (Pa.)  318,  6  Am.  St.  Rep.  760. 

Rhode  Island.  —  Gardner  v.  Peckham,  13  R. 
I.  102. 

Virginia.  —  French  v.  Loyal  Co.  5  Leigh 
(Va.)  678,  per  Tucker,  P. 

West  Virginia.  —  Beckwrth  v.  Thompson,  18 
W.  Va.  103;  White  v.  Perry,  14  W.  Va.  66. 

1.  Louisiana. —  Rev.  Civ.  Code  La.  (1900), 
art.  2453.  See  Cable  v.  Davenport,  4  La.  557; 
Rhinehart  v.  Dosvvell,  6  La.  Ann.  767;  Ranlett 
v.  Constance,  15  La.  Ann.  423;  Pagett  v.  Cur- 
tis, 15  La.  Ann.  451;  Conrad  v.  Patzelt,  29  La. 
Ann.  468;  New  Orleans  v.  Marchand,  35  La. 
Ann.  222. 

2.  Statutes  to  Same  Effect  as  Lis  Pendens.  — 

For  example,  statutory  provisions  relating  to 
the  liens  of  chattel  mortgages,  of  vendors  of 
personal  property,  of  landlords,  and  of  the 
complainant  in  a  judgment  creditor's  bill. 
Broom  v.  Armstrong,  137  U.  S.  266,  affirming 
5  Utah  176;  Smith,  etc.,  Co.  v.  Burns,  72  Miss. 
966:  National  Bank  of  Mei ropolis  v.  Sprague, 
21  N.  J.  Eq.  530;  York  v.  Carlisle,  19  Tex.  Civ. 
App.  2C9.  For  the  lien  of  a  judgment  cred- 
itor's suit,  see  infra,  this  title,  Actions,  Suits, 
and  Proceedings  Within  Law  0/  Lis  Pendens  — 
Particular  Actions  and  Suits —  Creditors'  Suits. 

3.  Actions  Where  Property  in  Custody  of  Court. 
—  Meux  v.  Anthony,  1 1  Ark.  411,  52  Am.  Dec. 
280;  Young  v.  Clapp,  40  111.  App.  312,  affirmed 
147  III.  176:  Russell  v.  Chicago  Trust,  etc.. 
Bank,  139  111.  538;  Cromwell  v.  Clay,  I  Dana 
(Ky-)  579.  25  Am.  Dec.  165;  Hackley  v.  Swi- 
gert,  5  B.  Mon.  (Ky.)  86,  41  Am.  Dec.  256,  ap- 
proved in  Kane  v.  Pilcher,  7  B.  Mon.  (Ky.)  651. 
See  also  infra,  this  title,  Actions,   Suits,  and 
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Proceedings  Within  Law  of  Lis  Pendens  —  Par- 
ticular Actions  and  Suits  —  Attachments  and 
Receiverships. 

4.  Actions  Where  Purchaser  Pendente  Lite 
Charged  with  Notice. —  Mechanics'  Bank  v. 
Seton,  1  Pet.  (U.  S.)  299;  Gould  v.  Stanton,  16 
Conn.  12;  McCauley  v,  Rogers,  10  111.  App.  559, 
affirmed  104  III.  578;  Deposit  Nat.  Bank  v. 
Wickham,  (Supm.  Ct.  Gen.  T.)  44  How.  Pr. 
(N.  Y.)42i;  Armstrong  v.  Brown,  5  Utah  176, 
affirmed  137  U.  S.  266;  Osborn  v.  Glasscock,  39 
W.  Va.  749. 

5.  Lis  Pendens  No  Application  to  Personal  Prop- 
erty.—  VVigram  v.  Buckley,  (1894)  3  Ch.  483; 
Berry  v.  Gibbons,  L.  R.  8  Ch.  747;  Winston  v. 
Westfeldt,  22  Ala.  760,  58  Am.  Dec.  278,  2  Am. 
L.  Reg.  619;  Miles  v.  Lefi,  60  Iowa  168;  Ware 
v.  Delahaye,  95  Iowa  667;  Turner  v.  Houpt,  53 
N.  J.  Eq.  526;  Holbrook  v.  New  Jersey  Zinc 
Co.,  57  N.  Y.  616;  Leitch  r.  Wells,  48  N.  Y. 
585,  reversing  48  Barb.  (N.  Y.)  637;  Spencer  v. 
Berdell,  45  Hun  (N.  Y.)  179;  Cornell  v.  Utica, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  61  How.  Pr. 
(N.  Y.)  184,  affirmed  without  opinion  25  Hun 
(N.  Y.)  563.  See  also  Belmont  Nail  Co.  v. 
Columbia  Iron,  etc.,  Co.,  46  Fed.  Rep.  S;  Mc- 
Clelland v.  Phillips,  6  Colo.  App.  47;  Killings- 
worth  v.  Bradford,  2  Overt.  (Tenn  )  204. 

An  Indorsee  May  Sue  on  a  Bill  of  Exchange  After 
Maturity  although  an  action  by  the  indorser  is 
pending  of  which  he  has  notice.  Deuti-rs  v. 
Townsend,  5  B.  <&  S.  613,  117  E.  C.  L.  613,  10 
Jur.  N.  S.  1072,  distinguishing  Jones  v.  Lane, 
3  Y.  &  C.  Exch.  281,  3  Jur.  265;  Colombies  v. 
Slim,  2  Chit.  637;  and  Marsh  v.  Newell,  I 
Taunt.  109. 

Whether  a  Suit  to  Enforce  a  Lien  upon  a  Vessel 
is  such  a  suit  as  is  within  the  coniemplation  of 
the  rule  of  lis  pendens  is,  to  say  the  least,  doubt- 
ful.   The  Robert  Gaskin,  9  Fed.  Rep.  62. 

6.  For  Application  to  Personalty.  —  Bennett  on 
Lis  Pendens,  $  83;  1  Freeman  cn  Judgments 
(4th  ed.)  §  194  [cited  in  Osborn  v.  Glasscock,  39 
W.  Va.  749):  1  Herman  on  Estoppel,  §  188; 
Carr  v.  Lewis  Coal  Co.,  15  Mo.  App.  551,  96 
Mo.  149,  9  Am.  St.  Rep.  328;  Burnham  v. 
Smith,  82  Mo.  App.  35. 
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return  of  the  property  or  its  value  at  the  option  of  the  defendant,  whereas  in 
real  actions  the  only  judgment  which  a  successful  plaintiff  could  obtain  was 
one  in  it  in  for  tin.-  real  estate;  and  to  apply  it  to  such  property  would  greatly 
embarrass  ordinary  trade  and  commercial  transactions.1  The  cases  involving 
personal  property  in  which  the  doctrine  of  lis  pendens  has  been  invoked  are 
proportionally  very  few  in  number,  probably  because  of  several  considera- 
tions, such  as  the  prevalence  of  auxiliary  remedies  by  attachment,  receiver- 
ship and  the  like,  provided  by  law  for  taking  property  into  custody  upon  the 
institution  of  an  action  or  suit  concerning  it,  and  the  various  statutes  and 
rules  relating  to  parties  to  actions. 

d.  Creditors'  Suits  and  Proceedings  in  Bankruptcy.  —  The  effect 
of  lis  pendens  has  generally  been  given  to  creditors'  suits  and  proceedings  in 
insolvency  or  bankruptcy,  whether  the  property  involved  was  real  or  personal; 
but  as  to  creditors'  suits  involving  personal  property,  this  is  denied  in  some 
jurisdictions.2 

e.  NEGOTIABLE  PAPER. — -Stocks,  bonds,  and  other  negotiable  securities 
are  universally  held  not  to  be  subject  to  lis  pendens.  The  necessities  of  com- 
merce require  that  no  obstacle  be  placed  in  the  way  of  the  free  circulation  of 
such  instruments;  and  purchasers  pendente  lite  for  value  and  without  notice 
are  protected  even  though  the  paper  is  issued  or  indorsed  in  defiance  of  an 
injunction,  attachment,  or  garnishment,  unless  the  instrument  is  impounded 
in  the  hands  of  a  receiver,  or  otherwise  placed  under  the  control  of  the  court.3 


1.  No  Reason  or  Precedent  for  Application  of  Lis 
Pendens  to  Personalty.  —  Wigram  v.  Buckley, 
(1894)  3  Ch.  483;  Leitch  v.  Wells,  48  N.  Y.  585, 
per  Hunt,  C..  reversing  48  Birb.  (N.  Y.)  637; 
Holbrook  v.  New  Jersey  Zinc  Co.,  57  N.  Y. 
616.  See  also  Houston  v.  Timmerman,  17  Ore- 
gon 499,  11  Am.  St.  Rep.  S48.  See  for  the 
alternative  character  of  actions  for  the  specific 
recovery  of  goods  and  chattels,  2  Pollock  & 
Mainland's  Hist.  Eng.  Law  (2d  ed.)  174,  178. 
179,  and  the  titles  Detinue,  6  Encyc.  of  Pl. 
and  Pr.  644;  Replevin,  18  Encyc.  of  Pl.  and 
Pr.  497. 

The  modern  lis  pendens  statutes,  with  few  ex- 
ceptions, deal  only  with  transfers  of  real  prop- 
erty and  have  no  application  to  personal  prop- 
erty. See  supra,  this  title.  Commencement, 
Continuity,  and  Termination  of  Lis  Pendens,  and 
see  Winston  v.  Westfeldt,  22  Ala.  760,  58  Am. 
Dec.  278  [cited  in  Chase  v.  Searles,  45  N.  H. 
511];  Holbrook  v.  New  Jersey  Zinc  Co.,  57  N. 
Y.  616. 

2.  Creditors'  Suits  and  Proceedings  in  Bank- 
ruptcy. —  See  infra,  this  title,  Actions,  Suits, 
and  Proceedings  Within  Law  of  Lis  Pendens  — 
Particular  Actions  and  Suits —  Creditors'  Suits; 
Proceedings  in  Insolvency  or  Bankruptcy . 

A  Transferee  of  Negotiable  Paper  from  a  Bank- 
rupt takes  with  notice.  See  the  titles  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
175.  308,  note;  Insolvency  and  Bankruptcy, 
vol.  16,  p.  698,  note  7;  and  the  following 
cases:  In  re  Gregg,  1  Hask.  (U.  S.)  173,  3  Nat. 
Banks  Reg.  529;  Humphries  v.  Blight,  4  Dall. 
(U.  S.)  370;  Kieffer  v.  Ehler,  18  Pa.  St.  388. 

3.  Negotiable  Paper  Not  Subject  to  Lis  Pendens 
—  United  States.  — Tregea  v.  Modesto  Irriga- 
tion Dist.,  164  U.  S.  179;  Lytle  v.  Lansing,  147 
U.  S.  59,  affirming  38  Fed.  Rep.  204;  Union 
Trust  Co.  v.  Southern  Inland  Nav.,  etc.,  Co., 
130  IJ.  S.  565;  Carroll  County  v.  Smith,  111  U. 
S.  556;  Thompson  v.  Perrine,  103  U.  S.  806; 
Orleans  v.  Piatt,  99  U.  S.  676;  Macon  County 
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v.  Shores,  97  U.  S.  272;  Pickens  Tp.  v.  Post, 
(C.  C.  A.)  99  Fed.  Rep.  659;  Farmers'  L.  &  T. 
Co.  v.  Toledo,  etc.,  R.  Co.,  (C.  C.  A.)  54  Fed. 
Rep.  759;  Belmont  Nail  Co.  v.  Columbia  Iron, 
etc.,  Co.,  46  Fed.  Rep.  8;  Phelps  v.  Elliott,  35 
Fed.  Rep.  455;  Hill  v.  Scotland  County,  34 
Fed.  Rep.  208;  Marshall  v.  Elgin,  3  McCrary 
(U.  S.)  35,  8  Fed.  Rep.  783;  Stevens  v.  The 
Railroads,  4  Fed.  Rep.  97,  affirmed  114  U.  S. 
663;  Phelps  v.  Lewiston,  15  Blatchf.  (U.  S.) 
131,  19  Fed.  Cas.  No.  11,076;  Stewart  v.  Lan- 
sing, 15  Blatchf.  (U.  S.)  281,  23  Fed.  Cas.  No. 
13,432,  affirmed  104  U.  S.  505;  Bailey  z.  Lan- 
sing, 13  Blatchf.  (U.  S.)424,  2  Fed.  Cas.  No. 
738;  Preblez/.  Portage  County,  8  Biss.  (U.  S.) 
358,  19  Fed.  Cas.  No.  11,380;  Durant  v.  Iowa 
County,  Woolw.  (U.  S.)  69,  8  Fed.  Cas.  No. 
4,189.  See  also  Hauf  v.  Wilson,  31  Fed.  Rep. 
384. 

Arkansas.  —  Head  v.  Cole,  53  Ark.  523. 

Georgia.  —  Burton  v.  Wynne,  55  Ga.  615. 

Illinois.  —  Reid  v.  Sheffy,  75  111.  App.  136; 
McCauley  v.  Rogers,  10  111.  App.  559,  affirmed 
104  111.  578. 

Indiana.  —  Junction  R.  Co.  v.  Cleneay,  13 
Ind.  161. 

Kansas.  —  State  v.  Wichita  County,  59  Kan. 
512. 

Minnesota.  —  Fulton  v.  Andrea,  70  Minn.  445. 

Mississippi.  —  Hibernian  Bank  v.  Everman, 
52  Miss.  500. 

Missouri.  —  Carr  v.  Lewis  Coal  Co.,  15  Mo. 
App.  551,  96  Mo.  149,  9  Am.  St.  Rep.  328; 
Burnham  v.  Smith,  82  Mo.  App.  35. 

New  Hampshire.  —  Chase  v.  Searles,  45  N. 
H.  511. 

New  York.  —  Holbrook  v.  New  Tersev  Zinc 
Co.,  57  N.  Y.  616;  Matter  of  Clover,  8  N.  Y. 
App.  Div.  556,  affirmed  154  N.  Y.  443;  Lindslev 
v.  Diefendorf,  (Supm.  Ct.)43  How.  Pr.  (N.  Y.") 

357- 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Lynde,  55 
Ohio  St.  23,  affirmed  172  U.  S.  493;  Secor  v. 
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/.  Mortgage  Notes  and  Bonds.  —  It  has  been  held  that  negotiable 
mortgage  notes  and  bonds  are  not  articles  of  ordinary  commerce,  but  are  sub- 
ject to  certain  equities  and  are  affected  by  lis  pendens;  1  but  in  most  jurisdic- 
tions such  securities  are  not  subject  to  prior  equities,  as  are  nonnegotiable 
choses  in  action,  but  stand  on  the  same  footing  as  other  negotiable  paper.2 

g.  Articles  of  Ordinary  Commerce.  —  In  an  early  case  a  doubt  was 
expressed  whether  lis  pendens  has  any  application  to  money  or  to  movable 
property  the  subject  of  ordinary  commerce,  such  as  horses,  cattle,  grain,  and 
the  like;  and  this  doubt  has  been  accepted  as  a  limitation  of  the  rule  and  fre- 
quently approved  in  argument.3 

V.  Actions,  Suits,  and  Proceedings  Within  Law  of  Lis  Pendens  — 
1.  Under  General  Law  —  a.  Actions  and  Suits  Involving  Real  Prop- 
erty. —  Lis  pendens  is  sometimes  spoken  of  as  a  rule  of  law  preventing  effec- 
tive transfers  of  interests  in  real  property  as  against  a  judgment  or  decree  for 
the  adverse  party,  pending  an  action  or  suit  which  involves  the  question  of 
title  thereto.4  The  rule  is  more  far-reaching  in  its  operation,  however, 
extending  also  to  suits  brought  to  establish  an  equitable  estate,  interest,  or 
right  in  specific  real  property,  or  to  enforce  any  lien,  charge,  or  incumbrance 
against  it,5  there  being  in  some  cases  a  lis  pendens  although  at  the  commence- 


W  iter,  39  Ohio  St.  218;  Howe  v.  Hartness, 
11  Ohio  St.  449,  78  Am.  Dec.  312;  Krebs  v. 
Forbriger,  10  Ohio  Dec.  (Reprint)  506,  21  Cine. 
L.  Bui.  313.  See  also  Akaffer  v.  Nelsonn,  9 
Ohio  Cir.  Dec.  599,  18  Ohio  Cir.  Ct.  145. 

Pennsylvania.  —  Hill  v.  Kroft,  29  Pa.  St.  186; 
Diamond  v.  Lawrence  County,  37  Pa.  St.  353, 
78  Am.  Dec.  429.  See  also  Dcrey's  Appeal, 
97  Pa.  St.  153  (stocks). 

Tennessee. — See  Matheny  v.  Hughes,  10 
Heisk.  (Tenn.)  401. 

Texas.  —  Mansur,  etc.,  Implement  Co.  v. 
Beer,  19  Tex.  Civ.  App.  311;  Buchanan  v. 
Wren,  10  Tex.  Civ.  App.  560;  Farmers',  etc., 
Nat.  Bank  v.  Waco  Electric  R.,  etc.,  Co.,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  131. 

West  Virginia. — Osborn  Glasscock,  39 
W.  Va.  749. ' 

See  also  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  307,  308,  and 
quotations  there  given;  Garnishment,  vol.  14, 
p.  770  et  sec;. 

1.  Mortgage  Notes  and  Bonds  Subject  to  Lis 
Pendens  —  Illinois.  —  Mullanphy  Sav.  Bank  v. 
Schott,  135  III.  655,  25  Am.  St.  Rep.  401;  Ellis 
v.  Sisson,  96  111.  105;  Sumner  ».  Waugh,  56 
III.  531. 

Maryland.  —  Hall  v.  Jack,  32  Md.  253. 

Missouri.  —  It  has  been  held  in  Missouri 
that  a  bona  Jide  indorsee  of  unmatured  nego- 
tiable paper  which  is  secured  by  mortgage 
takes  the  mortgage  free  from  existing  equities 
between  the  original  parties,  but  not  free  from 
equities  in  the  property  of  third  persons;  and 
that  a  ,suit  by  such  a  one  constitutes  a  lis 
pendens  as  to  a  purchaser  of  the  note  or  bond 
pendente  lite.  Dodd  v.  Lee,  57  Mo.  App.  167, 
citing  Patterson  v.  Booth,  103  Mo.  402. 

New  York.  —  Murray  v.  Lylburn,  2  Johns. 
Ch.  (N.  Y.)  441,  per  Kent,  C,  the  leading  case 
as  to  the  application  of  lis  pendens  to  such  nego- 
tiable paper.  Cited  arguendo  in  Warren  County 
v.  Marcy,  97  U.  S.  96;  Chase  v.  Searles,  45  N. 
H.  511;  Green  v.  Slayler,  4  Johns.  Ch.  (N.  Y.) 
38;  Krebs  v.  Forbriger,  ioOhio  Dec.  (Reprint) 
S06,  21  Cine.  L.  Bui.  313;  and  Green  v.  Rick, 
121  Pa.  St.  130,  22  W.  N.  C.  Pa.  318,  6  Am.  St. 
Rep.  760. 
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2.  Mortgage  Notes  and  Bonds  Not  Subject  to  Lis 
Pendens.  —  See  generally  the  title  Mortgages, 
vol.  20,  p.  1040  et  scq.;  Myers  v.  Hazzard,  4 
McCrary  (U.  S.)  107,  50  Fed.  Rep.  155;  New- 
comb  v.  Nelson,  54  Iowa  324.  Compare  Bow- 
man v.  Anderson,  82  Iowa,  210,  31  Am.  St. 
Rep.  473- 

3.  Articles  of  Ordinary  Commerce  Not  Subject  to 
Lis  Pendens.  —  Murray  v.  Lylburn,  2  Johns. 
Ch.  (N.  Y.)  441,  per  Kent,  C.  This  case  has 
been  approved,  or  the  doctrine  followed,  in 
Warren  County  v.  Marcy,  97  U.  S.  96;  Enfield 
v.  Jordan,  119  U.  S.  680;  Union  Trust  Co. 'v. 
Southern  Inland  Nav.,  etc.,  Co.,  130  U.  S.  565; 
Carr  v.  Lewis  Coal  Co.,  15  Mo.  App.  551, 
affirming  96  Mo.  149,  9  Am.  St.  Rep.  328;  Burn- 
ham  v.  Smith,  82  Mo.  App.  35;  Chase  v. 
Searles,  45  N.  H.  511;  Leitch  v.  Wells,  48  N. 
Y.  585,  reversing  on  other  grou  nds  48  Barb.  (N. 
Y.)  637;  Krebs  v.  Forbtiger,  10  Ohio  Dec.  (Re- 
print)  506,  21  Cine.  L  Bui.  313. 

Sales  in  Market  Overt  Not  Within  Rule  of  Lis 
Pendens.  —  Enfield  z;.  Jordan,  119  U.  S.  693,  per 
Bradley,  J. 

So  Money  and  Bank  Bills.  —  Winston  7'.  West- 
feldl,  22  Ala.  760,  58  A  in.  Dec.  278,  2  Am.  L. 
Reg.  619,  per  Goldthwaite,  J. 

4.  Actions  Involving  Title  to  Real  Property.  — 
See  Warren  County  v  Marcy,  97  U.  S.  96; 
Union  Trust  Co.  v.  Southern  Inland  Nav., 
etc.,  Co.,  130  U.  S.  565;  Harris  v.  Carter,  3 
Stew.  (Ala.)  233;  Douglass  McCrackin,  52 
Ga.  596;  Britz  v.  Johnson,  (>5lnd.  561;  Conrad 
1..  Patzelt,  29  La.  Ann.  468;  Rollins  v.  Henry, 
78  N.  Car.  342;  Brightman  v.  Brightman,  1  R. 
I.  112. 

5.  General  Scope  of  Lis  Pendens. —  Mansur,  etc., 
Implement  Co.  v.  Beer,  19 Tex.  Civ.  App.  311; 
Swift  v.  Dederick,  106  Ga  35  [ followed  in 
George  v.  McAllister,  106  Ga.  40];  Smiths. 
Kimball,  36  Kan.  474. 

One  Who  Purchases  Standing  Timber  pending 
a  suit  which  is  lis  pendens  as  to  the  land  is  a 
purchaser  of  an  interest  in  the  land,  and  the 
decree  is  res  judicata  as  to  him.  Alliance 
Trust  Co.  v.  Nettleton  Hardwood  Co.,  74 
Miss.  584,  60  Am.  St.  Rep.  531;  Warner  v. 
Trow,  36  Wis.  196.  See  also  Goff  v.  McLain 
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merit  of  the  suit  there  is  no  present  vested  interest,  claim,  or  lien  in  or  upon 
tin-  property  which  it  seeks  to  charge.1  Thus,  all  ordinary  actions  at  law  and 
suits  in  equity  which  directly  affect  real  property  are  lis  pendens  in  the  absence 
of  statutory  provisions  to  the  contrary.2 

b.  Ac  ru  ins  and  Suits  Involving  Personal  Property.  —  It  is  a  moot 
question  whether  the  law  of  lis  pendens  has  any  application  to  personal  prop- 
erty, and  the  comparatively  few  cases  appertaining  thereto  are  discussed 
elsewhere  in  this  title.3 

c.  Actions  and  Suits  Not  Involving  Property.  —  As  a  general  rule, 
an  action  or  suit  brought  solely  for  the  recovery  of  a  money  judgment  or  for 
other  relief  not  directly  affecting  property  will  not  constitute  lis  pendens;  and 
in  the  absence  of  fraud  or  collusion  between  the  parties  thereto,  alienations 
are  valid  until  the  property  is  affixed  with  a  judgment  or  execution  lien  or 
taken  into  custody  by  an  attachment,  receivership,  or  other  auxiliary 
proceeding.4 

ning  v.  Ferguson,  103  Iowa  561 ;  Smith  v.  Kim- 
ball, 36  Kan.  474;  Poston  v.  Eubank,  3  J.  J. 
Marsh.  (Ky.)  42. 

Suit  by  Heir  Against  Trustee  for  Account  and 
Reconveyance.  —  Culpepper  v.  Aston,  Ch.  Cas. 
(pt.  ii.)  115,  221,  cited  in  Bellamy  v.  Sabine,  I  De 
G.  &  J.  566,  3  Jur.  N.  S.  Q45,  and  Price  v. 
Price,  35  Ch.  D.  297. 

Bill  to  Quiet  Title. —  Lincoln  Rapid  Transit 
Co.  v.  Rundle,  34  Neb.  559,  citing  Little  v. 
Giles,  25  Neb.  313. 

Petition  by  City  to  Charge  Land  ivith  Tax 
Assessment.  —  Philadelphia  v.  Nock,  12  Pa. 
Super.  Ct.  44. 

Bill  to  Charge  Annuity  on  Land.  —  Philips  v. 
Williams,  5  Gratt.  (Va.)  259. 

Bill  to  Enforce  Trust  Against  Land.  —  Kre- 
baum  v.  Cordell,  63  111.  23. 

Bill  to  Enforce  Attorney's  Lien.  —  Wilson  v. 
Wright,  72  Ga.  848. 

Suit  for  Rescission  and  Cancellation.  —  Mellen 
v.  Moline  Malleable  Iron  Works,  131  U.  S. 
352- 

3,  Set  supra,  this  title.  Property  Within  Law 
of  Lis  Pendens. 

4.  Actions  or  Suits  to  Recover  Money  Judgments 
—  England.  —  Co.  Litt.  \oib\  Bird  v.  Little- 
hales,  3  Swanst.  299;  Crofts  v.  Oldfield,  3 
Swanst.  278. 

Delaware. — Colbert  v.  Sutton,  5  Del.  Ch.  294. 
Lllinois.  —  St.  Joseph  Mfg.  Co.  v.  Daggett,  84 
111.  556;  Loudon  v.  Mullins,  52  111.  App.  410. 

Indiana.  —  Ray  v.  Roe,  2  Blackf.  (Ind.)  258, 
18  Am.  Dec.  159. 

Kansas.  —  Harrison  v.  Shaffer,  60  Kan.  176; 
Campbell  v.  Reese,  8  Kan.  App.  518,  citing 
Marshall  v.  Shepard,  23  Kan.  321. 

Kentucky.  —  Scott  v.  M'Millen,  1  Litt.  (Ky.) 
308,  13  Am.  Dec.  239. 

Louisiana.  —  Gales  v.  Christy,  4  La.  Ann. 
293. 

Maryland.  —  Feigley  v.  Feigley,  7  Md.  537, 
61  Am.  Dec.  375,  approved  in  Applegarth  v. 
Russell,  25  Md.  317. 

New  York.  —  Hailey  v.  Ano,  136  N.  Y.  569, 
32  Am.  St.  Rep.  764,  reversing  (Supm.  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  589;  Cheesebrough  v.  Mil- 
lard, 1  Johns.  Ch.  (N.  Y.)  409,  7  Am.  Dec.  494. 
See  also  Zoeller  v.  Riley,  100  N.  Y.  102. 

Ohio.  —  Fulton  Bldg.  Assoc.  v.  Hooker,  6 
Ohio  Dec.  (Reprint)  1123,  10  Am.  L.  Rec.  559, 
8  Ohio  Dec.  (Reprint)  298.  7  Cine.  L.  Bui.  48. 
Texas.  —  Willis  v.  Ferguson,  59  Tex.  172. 
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48  W.  Va.  445.  Contra,  Gardner  v.  Peckham, 
13  R.  I.  102. 

1.  Illuotrations.  —  A  common  instance  of  this 
is  the  lis  pendens  or  lien  of  a  creditor's  bill. 
See  infra,  this  section,  Particular  Actions  and 
Suits  —  Creditors'  Suits;  and  see  Smith  v.  Kim- 
ball, 36  Kan.  474;  Applegarth  v.  Russell,  25 
Md.  322;  Daniel  v.  Hodges,  87  N.  Car.  95. 

Under  a  statute  providing  that  a  judgment 
for  a  violation  of  the  liquor  law  shall  be  a  lien 
upon  the  real  estate  occupied  or  used  for  the 
illegal  purpose,  an  action  for  a  violation  de- 
scribing the  real  estate  and  seeking  to  charge 
it  with  the  payment  of  any  judgment  recov- 
ered is  lis  pendens.  O'Brien  v.  Putney,  55  Iowa 
292,  53  Iowa  117;  McClure  v.  Braniff,  75  Iowa 
38;  State  v.  Mateer,  105  Iowa  66. 

2.  Illustrations.  —  For  cases  in  which  various 
actions  and  suits  other  than  those  hereinafter 
discussed  more  at  length  have  been  held  to  be 
lis  pendens,  see  the  following: 

Real  Action.  —  Williams  College  v.  Mallett, 
16  Me.  84;  Berry  v.  Whitaker,  58  Me.  422.  See 
also  Jones  v.  McNarrin,  68  Me.  334.  28  Am. 
Rep.  66;  Fisher  v.  Camp,  26  W.  Va.  576. 

Suit  for  Specific  Performance.  —  Meux  u. 
Maltby,  2  Swanst.  277;  Gilman  v.  Hamilton, 
16  111.  225;  Smith  v.  Kimball,  36  Kan.  474; 
Long  v.  French,  13  La.  261;  Snowman  v.  Har- 
ford, 57  Me.  397;  Shuman  v.  Willets,  17  Neb. 
478. 

Bill  for  Injunction.  —  Silvers  v.  Traverse,  82 
Iowa  52  [followed  in  Sweeny  v.  Traverse,  82 
Iowa  720];  Walsh  v.  Smyth,  3  Bland  (Md.)  27; 
While  v.  Nashville,  etc.,  R.  Co.,  7  Heisk. 
(Tenn.)  518;  Justice  v.  McBroom,  1  Lea 
(Tenn.)  555  [citing  Vaughn  v.  Law,  1  Humph. 
(Tenn.)  123];  Lyne  v.  Jackson,  1  Rand.  (Va.) 
114. 

Bill  to  Redeem.  —  Wood  v.  Surr,  19  Beav.  551; 
Roberts  v.  Fleming,  53  111.  196;  Ryan  v.  New- 
comb,  125  III.  91;  Magnusson  v.  Charlson,  32 
111.  App  580. 

Suit  for  Sale  of  Real  Estate  of  Decedent  or 
Ward.  —  Salter  v.  Salter,  6  Bush  (Ky.)  624; 
Boyd  v.  Emmons,  103  Ky.  393,  3  Prob.  Rep. 
Ann.  374;  Parks  v.  Smoot.  (Ky.  1898)  48  S.  W. 
Rep.  146;  Tongue  v.  Morton,  6  Har.  &  J. 
(Md.)  21. 

Trespass  to  Try  Title.  —  Harle  v.  Langdon, 
60  Tex.  555;  Randall  v.  Snyder,  64  Tex.  350; 
Cassidy  v.  Kluge,  73  Tex.  154. 

Suit  to  Determine  Priority  of  Liens.  —  Man- 
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2.  Under  Lis  Pendens  Statutes.  —  The  lis  pendens  statutes  of  the  various 
states  have  no  effect  upon  those  actions  or  suits  which,  in  the  particular  juris- 
diction, do  not  fall  within  their  scope.1  Those  having  the  requisites  continue 
to  be  lis  pendens  under  the  pre-existing  law;  while  those  not  within  that  law, 
such  as  actions  for  the  recovery  of  money  only  or  for  other  relief  not  directly 
involving  property,  cannot  be  made  lis  pettdens  by  the  filing  of  a  notice  of 
pendency.2  As  a  rule  the  language  of  the  statutes  is  broad  enough  to  include 
all  the  actions  and  suits  involving  real  estate  which  were  lis  pendens  under  the 
pre-existing  law;3  but  various  actions  or  suits  are  sometimes  expressly 
included  or  excluded  by  special  statutory  mention  or  provision.4 


West  Virginia.  —  White  v.  Perry,  14  W.  Va. 
66,  cited  in  Bruff  v.  Thompson,  31  W.  Va.  16. 

Proceedings  to  Revoke  Appointment  of  Admin- 
istrator.—  Bowen  v.  Kirkland,  17  Tex.  Civ. 
App.  346. 

In  an  Action  of  Trespass  Quare  Clausum  Fregit, 
although"  issue  is  taken  as  to  the  title  of  the 
real  property,  and  the  judgment  may  in  cer- 
tain cases  be  evidence  of  title,  the  object  of 
the  action  is  the  recovery  of  damages,  and 
there  is  no  lis  pendens.  Hailey  v.  Ano,  136  N. 
Y.  569,  32  Am.  St.  Rep.  764  reversing  (Supm. 
Ct.  Gen.  T.)  16  N.  Y.  Supp.  589.  See  also 
Loudon  v.  Mullins,  52  111.  App.  410.  Compare 
Walker  v.  Butz,  1  Yeales  (Pa.)  574,  wherein  it 
was  held  that  an  action  on  the  case  for  dam- 
ages for  obstructing  an  easement  constitutes  a 
lis  pendens. 

Relation  Back  of  Judgment  Lien.  —  An  effect 
similar  to  that  of  lis  pendens  results  from  laws 
whereby  the  lien  of  the  judgment  relates  back 
to  the  first  day  of  the  term  when  rendered. 
Norfolk  State  Bank  v.  Murphy,  40  Neb.  735. 
See  also  the  title  Judgments  and  Decrees,  vol. 
17.  P-  793- 

1.  See  generally  the  various  statutes  and 
supra,  this  title,  Commencement,  Continuity,  and 
Termination  of  Lis  Pendens. 

2.  Actions  Not  Within  Lis  Pendens  Statutes 
Unaffected  by  Them —  Connecticut.  —  Longstaff 
v.  Hurd,  66  Conn.  350. 

Missouri.  —  Mcll  wrath  v.  Hollander,  73  Mo. 
105,  39  Am.  Rep.  484. 

Nebraska.  —  Norfolk  State  Bank  v.  Murphy, 
40  Neb.  735. 

New  York.  —  Hailey  v.  Ano,  136  N.  Y.  569, 
32  Am.  St.  Rep.  764,  reversing  (Supm.  Ct.  Gen. 
T.)  16  N.  Y.  Supp.  589;  Leitch  v.  Wells,  4 
N.  Y.  585,  per  Hunt,  C,  reversing  48  Barb. 
(N.  Y.)  637;  Spencer  v.  Berdell.  45  Hun  (N. 
Y.)  179;  Moss  v.  New  York  El.  R.  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  (N.  Y.) 
318;  Lindsley  v.  Diefendorf,  (Supm.  Ct.)  43 
How.  Pr.  (N.  Y.)  357. 

Rhode  Island.  —  Campbell  v.  Metcalf,  20  R. 
1-  352. 

Utah.  —  Armstrong  v.  Broom,  5  Utah  176, 
affirmed  137  U.  S.  266. 

Virginia.  —  Cirode  v.  Buchanan,  22  Gratt. 
(Va.)  205. 

West  Virginia.  —  Harmon  v.  Byram,  11  W. 
Va.  511;  White  v.  Perry,  14  W.  Va.  66; 
Hughes  v.  Hamilton,  19  W.  Va.  366;  Bruff  v. 
Thompson,  31  W.  Va.  16,  per  Green,  J.  [Sny- 
der, J.,  contra];  Osborn  v.  Glasscock,  39  W. 
Va.  749;  Wilfong  v.  Johnson,  41  W.  Va.  283; 
Shumate  v.  Crockett.  43  W.  Va.  491;  O'Con- 
nors. O'Connor,  45  W.  Va.  354;  Bowlby  v.  De 
Wit,  47  W.  Va.  323. 
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Wisconsin.  —  Kellogg  v.  Fancher,  23  Wis. 
21,  99  Am.  Dec.  96;  Brown  v.  Cohn,  95  Wis. 
90,  60  Am.  St.  Rep.  83. 

Suit  for  Injunction  and  Damages  for  Encroach- 
ment upon  Street  to  Injury  of  Plaintiff's  Property. 
—  Ackerman  v.  True,  44  N.  Y.  App.  Div.  106. 
Compare  Moss  v.  New  York  El.  R.  Co.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  27  Abb.  N.  Cas.  (N.  Y.) 
318. 

3.  General  Rule  as  to  Actions  Requiring  Notice 
of  Pendency.  —  Richardson  v.  White,  18  Cal. 
103;  Longstaff  v.  Hurd,  66  Conn.  350;  Smith 
v.  Kimball,  36  Kan.  474;  Rosenheim  v.  Hart- 
sock,  90  Mo.  357;  Bell  v.  Gaylord,  6  N.  Mex. 
227;  Wilmonl  v.  Meserole,  41  N.  Y.  Super.  Ct. 
274;  Moeller  v.  Wolkenberg,  67  N.  Y.  App. 
Div.  487;  Webster  v.  Pierce,  108  Wis.  407. 
Compare  Wattson  v.  Dowling,  26  Cal.  125; 
Long  v.  Neville,  29  Cal.  132. 

See  also  supra,  this  section,  I.  a.  Actions  and 
Suits  Involving  Real  Property. 

For  Other  Cases  on  the  applicability  of  notice 
of  pendency  slatutes  to  particular  actions  and 
suits,  other  than  those  hereinafter  discussed 
more  at  length,  see  Plant  v.  Pcarman,  41  L. 
J.  g.  B.  169,  26  L.  T.  N.  S.  313,  20  W.  R.  314; 
Haynes  v.  Calderwood,  23  Cal.  409;  Warnock 
v.  Harlow,  96  Cal.  304,  31  Am.  St.  Rep.  209; 
Windom  v.  Schuppel,  39  Minn.  35;  Detroit 
Cilizen's  St.  R.  Co.  v.  Detroit,  124  Mich.  449; 
Beman  v.  Todd,  124  N.  Y.  114,  reversing  on 
other  grounds  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  St. 
Rep.  84;  Crocker  v.  Lewis,  144  N.  Y.  140, 
affirming  79  Hun  (N.  Y.)400;  Moeller  v.  Wolk- 
enberg, 67  N.  Y.  App.  Div.  487;  Kunz  v.  Bach- 
man,  (Supm.  Ct.  Gen.  T.)  61  How.  Pr.  (N.  Y.) 
519,  1  Civ.  Pro.  (N.  Y.)  281,  12  N.  Y.  Wkly. 
Dig.  523;  Pratt  v.  Hoag,  5  Duer  (N.  Y.)63i; 
Niebuhr  v.  Schreyer,  13  Daly  (N.  Y.)  546,  10 
Civ  Pro.  (N.  Y.)  72;  Brown  v.  Griswold,  109 
Wis.  275. 

In  West  Virginia  a  notice  of  pendency  is  re- 
quired only  in  an  action,  suit,  attachment,  or 
other  proceeding  to  subject  real  estate  to  the 
payment  of  any  debt  or  liability.  Code  W. 
Va.  (1899),  c.  139,  §13;  Wilfong  v.  Johnson,  41 
W.  Va.  283;  O'Connor  v.  O'Connor,  45  W.  Va. 
354;  Bowlby  v.  De  Wit,  47  W.  Va.  323.  See 
also  infra,  this  section,  Suits  to  Foreclose  or 
Enfoice  Liens. 

4.  See  the  several  statutes  and  the  particular 
actions  and  suits  discussed  infra,  this  section. 

Cases  in  State  Courts  to  Determine  Right  of  Pos- 
session to  Public  Mineral  Lands  Not  Within  Lis 
Pendens  Statutes.  —  People  v.  District  Ct.,  19 
Colo.  343.  See  generally  the  title  Mines  and 
Mining  Claims,  vol.  20,  p.  758  et  sea. 

New  York  —  Effect  of  Lis  Pendens  in  Suits  by 
Creditor  to  Charge  Estate  of  Decedent.  —  See  Code 
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3.  Particular  Actions  and  Suits  —  a.  CREDITORS'  Suits  —  (i)  In  General. 
—  The  effect  of  the  pendency  of  a  judgment  creditor's  suit  on  interests  in  the 
property  of  the  defendant  acquired  pendente  lite,  as  it  has  been  declared  in 
in. my  jurisdictions  in  the  United  States,  is  sui  generis,  and  in  some  respects 
not  in  accord  with  well-established  principles  of  the  law  of  lis  pendens.  The 
decisions  indiscriminately  speak  of  the  filing  of  the  bill,  the  commencement  of 
the  suit,  and  the  service  of  process  after  bill  filed,  as  effecting  a  lis  pendens  or 
lien  by  virtue  of  which  the  complainant  has  priority  over  creditors  proceed- 
ing against  the  same  debtor  and  persons  acquiring  interests  in  his  property 
pendente  lite.1  In  cases,  however,  where  the  effect  of  the  pendency  of  such 
suits  has  been  an  important  issue,  it  has  been  held  that  the  so-called  lien  is 
merely  the  priority  secured  to  the  complainant  by  lis  pendens,  and,  in  con- 
formity with  the  general  rule,  the  suit  is  not  pending  as  to  interests  acquired 
pendente  lite  until  service  of  process  after  bill  filed.2 

In  a  Few  States  the  doctrine  that  a  creditor's  bill  is  lis  pendens  or  affixes  the 
property  of  the  debtor  with  a  lien  is  denied  in  tolo.3 


Civ.  Pro.  N.  Y.,  §2751;  Matter  of  Bingham, 
127  N.  Y.  296,  modifying  (Supm.  Ct.  Gen.  T.) 
32  X.  Y.  St.  Rep.  7S2  (stated  in  the  tiile  Execu- 
tors and  Administrators,  vol.  it,  p.  1074, 
note);  see  also  Olyphant  v.  Phyfe,  48  N.  Y. 
A  pp.  Div.  1,  modifying  on  other  grounds  27 
Misc.  (N.  Y.)  64. 

Relation  Back  of  Judgment  Lien  —  In  Action 
on  Bond  Payable  to  State  in  Indiana.  —  See 
Bnrns's  Annot.  Stat.  Ind.  (1894),  327,  618, 
1792;  Shane  v.  Francis,  30  Ind.  92;  Day  v. 
Worland,  92  Ind.  75;  Fleenor  v.  Taggart,  116 
Ind.  189;  Leonard  v.  Broughton,  120  Ind.  536, 
16  Am.  St.  Rep.  347. 

Under  Early  Building  Law  of  New  York  City. 

—  Mitchell  v.  Smith,  53  N.  Y.  413. 

1.  See  generally  cases  cited  in  this  sub- 
division, and  the  title  Fraudulent  Sales  and 
Conveyances,  vol  14,  p.  347  et  sea. 

Effect  of  Bona  Fide  but  Unsuccessful  Attempt  to 
Serve  Process.  —  Hayden  v.  Bucklin,  9  Paige 
(N.  Y.)  512  [distinguished  in  Myrick  v.  Selden, 
36  Barb.  (N.  Y.)  15;  Weed  v.  Smull.  3  Sandf. 
Ch.  (N.  Y.)  273] ;  Kellogg  v.  Coller,  47  Wis. 
649.  See  also  Fitch  v.  Smith,  10  Paige  (N.  Y.) 
9;  Boynton  v.  Ra ivson,  Clatke  (N.  Y.)  584;  The 
R  ibert  Ga=kin,  9  Fed.  Rep.  62. 

Effect  on  Lis  Pendens  or  Lien  of  Death  of  De- 
fendant Debtor  —  Cole  i>.  Marple,  98  111.  58,  38 
Am.  Rep.  83;  Houston  v.  Maddux,  73  111  App. 
203.  reversing  on  oiher  grounds  179  111.  377; 
Brown  v.  Nichols,  42  N.  Y.  26,  9  Abb.  Pr.  N. 
S.  (N.  Y.)  1;  Hazevvell  v.  Penman,  (Supm.  Ct. 
Spec.  T.)  13  How.  Pr.  (N.  Y.)  114,  2  Abb.  Pr. 
(N.  Y.)  230. 

2.  So-called  Lien  Merely  Lis  Pendens  of  Suit.  — 
Exp.  Waddell,  1  N.  Y.  Leg.  Obs.  53,  28  Fed. 
Cas.  No.  17,027;  Gibbons  v.  Germantown, 
etc.,  Crossroads  Turnpike  Road  Co.,  14  Bush 
(Ky.)  389;  Dixon  v.  Dixon,  81  N.  Car.  323. 
S;e  Exp.  General  Assignee,  1  N.  Y.  Leg.  Obs. 
115,  10  Fed.  Cas.  No.  5,305;  Bridgman  v.  Mc- 
Kissick,  15  Iowa  260  [cited  in  Fordyce  v. 
Hicks,  76  Iowa  41];  Newdigate  v.  Jacobs,  9 
Dana  (Ky.)  18;  Huffman  v.  Thomas,  2  Duv. 
(Kv.)  105;  Carr  v.  Fearingion,  63  N.  Car.  560. 

No  Lien  or  Lis  Pendens  until  Service  of  Process 

—  Creditors'  Bills.  —  Ex  p.  General  Assignee,  I 
N.  Y.  Leg.  Obs.  115,  10  Fed  Cas.  No.  5,305; 
Perego  v.  Bonesteel,  5  Biss.  (U.  S.)  66,  19  Fed. 
Cas.  No.  10,976;  Holbrook  v.  Ford,  153  111.  633, 
•46  Am.  St.  Rep.  917;  Hallorn  v.  Trum,  125  111. 
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247;  Reid  v.  Sheffy,  75  111.  App.  136;  Hirshiser 
v.  Tinsley,  9  Mo.  App.  339,  13  Mo.  App.  489; 
Voorhees  v.  Seymour,  26  Barb.  (N.  Y.)  569; 
Matter  of  CI  over,  8  N.  Y.  App.  Div.  55°, 
affirmed  154  N.  Y.  443;  McRary  v.  Fries,  4 
Jones  Eq.  (57  N.  Car.)  233.  See  also  Matthews 
v.  Mobile  Mut.  Ins.  Co.,  75  Ala.  85;  King  v. 
Goodwin,  130  111.  102,  17  Am.  St.  Rep.  277; 
Sioux  City  First  Nat.  Bank  v.  Gage,]93  111.  172; 
Hacker  n.  White,  (Ky.  1901)64  S.  W.  Rep.  446, 
23  Ky.  L.  Rep.  849;  Filch  v.  Smith,  10  Paige 
(N.  Y.)  9;  Jackson  v.  Roberts,  11  Wend.  (N. 
Y.)  422,  affirming  7  Wend  (N.  Y.)  83;  Scouton 
v.  Bender,  (Supm.  Ct.  Gen.  T.)  3  How.  Pr.  (N. 
Y.)  185.  See  also  the  title  Fraudulent  Sales 
and  Conveyances,  vol.  14,  p.  349,  note  1. 

Supplementary  Proceedings.  —  Bevans  v. 
Pierce,  (Marine  Ct.  Gen.  T.)  r  City  Ct.  (N.  Y.) 
259.     Compare  Kellogg  v.  Coller,  47  Wis.  649. 

The  Doctrine  that  the  Filing  of  a  Creditor's  Bill 
Effects  a  Lien  originated  with  early  A'ew  York 
cases  which  were  founded  on  Edgell  v.  Hay- 
wood, 3  Atk.  357.  See  Edmeston  v.  Lvde, 
1  Paige  (N.  Y.)  637,  19  Am.  Dec.  454;  Beck  v. 
Burdett,  1  Paige  (N.  Y)  305,  19  Am.  Dec.  436; 
Weed  v.  Pierce,  9  Cow.  (N.  Y.)  722;  Ocean 
Nat.  Bank  v.  Olcott,  46  N.  Y.  12. 

Other  courts  declaring  the  doctrine  have 
usually  cited  and  followed  the  English  and 
New  York  authorities.  See  Davidson  v. 
Burke,  143  111.  149,  36  Am.  St.  Rep  367;  Scott 
v.  M'Millen,  1  Litt.  (Ky.)  302,  13  Am.  Dec.  239; 
Chase  v.  Searles.  45  N.  H.  511. 

The  English  case,  however,  is  authority  only 
for  the  application  of  the  law  of  lis  pendens  to 
creditors'  suits  involving  real  estate  or  chattels 
real.  See  crilicism  of  authorities  in  Ex  p. 
Waddell,  I  N.  Y.  Leg.  Obs.  53,  28  Fed.  Cas. 
No.  17,027. 

The  ideaof  theexistence  of  an  inchoate  lien 
created  by  the  judgment  at  law  in  aid  of  which 
th  e  suit  was  brought  was  probably  also  influen- 
tial. See  the  title  Judgments  and  Decrees, 
vol.  17,  p.  797;  Dixon  v.  Dixon,  81  N.  Car.  323; 
August  v.  Seeskind.  6  Coldw.  (Tenn.)  166. 

For  other  grounds  see  Becker  v.  Torrence, 
31  N.  Y.  631,  cited  in  Johnson  v.  Rogers.  15 
Nat.  Bankr.  Reg.  1,  14  Alb.  L.  J.  427.  13  Fed. 
Cas.  No.  7,408. 

3.  Creditors'  Bills  Not  Lis  Pendens.  —  Jones  v. 
Smith,  Walk.  (Mich.)  115;  Beilh  v.  Porter,  119 
Mich.  365,  75  Am.  St.  Rep.  402;  M'Cutchen  v. 
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(2)  Involving  Real  Property.  —  A  bill  by  a  judgment  creditor  which  is  not  a 
general  creditor's  bill,  but  is  for  himself  alone,  seeking  to  subject  equitable 
interests  of  the  debtor  in  specifically  described  real  estate,  or  to  have  a  con- 
veyance of  such  property  set  aside  as  in  fraud  of  the  complainant's  rights,  is 
generally  held  to  have  the  requisites  necessary  to  a  lis  pendens  or  lien.1 

(3)  Involving  Personal  Property.  —  In  many  jurisdictions,  also,  a  judgment 
creditor's  suit  which  seeks  to  subject  to  the  payment  of  the  debt  specifically 
and  sufficiently  described  personal  property,  or  interests  of  the  debtor  therein, 
whether  goods  and  chattels  or  assets  not  vendible  by  execution,  but  only 
available  in  equity,  is  held  to  effect  a  lis  pendens  or  lien,2  whereby  the  prop- 


Miller,  31  Miss.  65,  Handy,  J.,  dissenting  [criti- 
cised in  Applegarth  v.  Russell,  25  Md.  322; 
nullified  by  statute  in  Levy  v.  Marx  (Miss. 
1895)  18  So.  Rep.  575];  Curlee  v.  Rembert,  37 
S.  Car.  215.  See  also  Chase  v.  Searles,  45  N. 
H.  511;  and  the  title  Judgments  and  Decrees, 
vol.  17,  p.  797. 

1.  Creditor's  Bill  Involving  Specific  Eeal  Prop- 
erty Lis  Pendens —  United  States.  —  Miller  v. 
Sherry,  2  Wall.  (U.  S.)  237;  Freedman's  Sav., 
etc.,  Co.  v.  Earle,  no  U.  S.  710;  Burt  v. 
Keyes,  1  Flipp.  (U.  S.)  61,  4  Fed.  Cas.  No. 
2,212;  Kimberling  v.  Hartly,  1  McCrary  (U. 
S.)  136,  1  Fed.  Rep.  571;  Neal  v.  Foster,  13 
Sawy.  (U.  S.)  236. 

Alabama.  —  Dargan  v.  Waring,  11  Ala.  988, 
46  Am.  Dec.  234;  Crawford  v.  Kirksey,  55 
Ala.  282,  28  Am.  Rep.  704;  Marshall  v.  Croom, 
60  Ala.  121;  Evans  v.  Welch,  63  A!a.  250; 
Weis  v.  Goetter,  72  Ala.  259;  Hines  v.  Duncan, 
79  Ala.  112,  58  Am.  Rep.  580.  See  also  Mat- 
thews v.  Mobile  Mut.  Ins.  Co.,  75  Ala.  85. 

Arkansas.  —  Doster  v.  Manistee  Nat.  Bank, 
67  Ark.  325.  77  Am.  St.  Rep.  116. 

District  of  Columbia.  —  Young  v.  Kelly,  3 
App.  Cas.  (D.  C.)  296. 

Illinois.  —  Balleniine  v.  Beall,  4  111.  204; 
Lyon  v.  Robbins,  46  111.  276;  Rappleye  v. 
International  Bank,  93  111.  396;  Gould  v.  Hen- 
drickson,  96  111.  599;  Hallorn  v.  Trum,  125 
111.  247;  Davidson  v.  Burke,  143  111.  139,  36 
Am.  St.  Rep.  367;  Union  Nat.  Bank  v.  Lane, 
177  111.  171,  affirming  75  111.  App.  299. 

Indiana.  —  U.  S.  Bank  v.  Burke,  4  Blackf. 
(Ind.)  141,  cited  in  Butler  v.  Jaffrav,  12  Ind.  504. 

Iowa.  —  Bridgman  v.  McKissick,  15  Iowa 
260;  Howland  v.  Knox,  59  Iowa  46;  Boyle  v. 
Maroney,  73  Iowa  70,  5  Am.  St.  Rep.  657; 
Fordyse  v.  Hicks,  76  Iowa  41;  Kisterson  v. 
Tate,  q\  Iowa  665,  58  Am.  Si.  Rep.  419;  Boggs 
Douglass,  100  Iowa  385;  Ware  v.  Purdy, 
(Iowa  1894)  60  N   W  Rep.  526. 

Kansas.  —  St.  J:>hn  v.  Strauss,  60  Kan.  136. 

Kentucky.  —  Scott  v.  M'Millen,  1  Litt.  (Ky.) 
302,  13  Am.  Dec.  239;  [sub  nam.  Scott  v.  Cole- 
man, 5  T.  B.  Mon.  (Ky.)  73];  Deaily  v.  Murphy, 
3  A.  K.  Marsh.  (Ky.)  476;  Copenheaver  v. 
Huffaker,  6  B.  Mon.  (Ky.)  18;  Watson  v.  Wil- 
son. 2  Dana  (Ky.)  407,  26  Am.  Dec.  459; 
Tilford  v.  Burnham,  7  Dana  (Ky.)  109;  Newdi- 
gate  v.  Jacobs,  9  Dana  (Ky.)  18;  Grider  v. 
Payne,  9  Dana  (Ky.)  188 ;  Parsons  v.  Meyburg, 
1  Duv.  (Ky.)  207;  Ward  v.  Robinson,  1  Bush 
(Ky.)  294;  Wickliffe  v.  Breckinridge,  I  Bush 
(Ky.)  427;  Trabue  v.  Conners,  84  Ky.  283.  See 
also  Martz  v.  Pfeifer,  80  Ky.  600;  Northern 
Bank  v.  Deckebach,  83  Ky.  154. 

Louisiana.  —  Barelli  v.  Delassus,  16  La. 
Ann.  280. 


033 


Maryland. — Applegarth  v.  Russell,  25  Md. 
322,  distinguishing  Ellicott  v.  U.  S.  Insurance 
Co.,  7  Gill  (Md.)  307. 

Missouri.  —  George  v.  Williamson,  26  Mo. 
190,  72  Am.  Dec.  203;  Jackman  v.  Robinson, 
64  Mo.  289.  See  also  St.  Louis  ~o.  O'Neil  Lum- 
ber Co.,  114  Mo.  74;  Jacobs  v.  Smith,  89  Mo. 
673. 

New  Mexico.  —  Huneke  v  Dold,  7  N.  Mex.  5. 

New  York. — Chautauque  County  Bank  v. 
Risley,  19  N.  Y.  369,  75  Am.  Dec.  347;  Adsit. 
v.  Butler,  87  N.  Y.  585.  See  also  Ocean  Nat. 
Bank  v.  Olcott,  46  N.  Y.  12. 

North  Carolina.  —  Monroe  v.  Lewald,  107  N. 
Car.  655;  Dixon  v.  Dixon,  81  N.  Car.  323; 
Tabb  7>.  Williams,  4  Jones  Eq.  (57  N.  Car.) 
352;  McRary  v.  Fries,  4  Jones  Eq.  (57  N. 
Car.)  233. 

Virginia.  —  Cirode  v.  Buchanan,  22  Gratt. 
(Va.)  205;  Wallace  v.  Treakle,  27  Gratt.  (Va.) 
479;  Price  v.  Thrash,  30  Gratt.  (Va.)  515;  Mc- 
Gee  v.  Johnson,  85  Va.  161. 

West  Virginia.  —  Sweeny  v.  Sugar  Refining 
Co.,  30  W.  Va.  443;  Colin  v.  Ward.  36  W.  Va. 
516;  Richardson  v.  Ralphsnyder,  40  VV.  Va.  15; 
Stout  v.  Philippi  Mfg.,  etc.,  Co.,  41  W.  Va. 
339,  56  Am.  St.  Rep.  843. 

Canada.  —  Foster  v.  Moore,  11  Ont.  Pr.  447, 
6  Can.  L.  T.  534;  In  re  Land  Registry  Act,  3 
British  Columbia  90. 

2.  Suits  Involving  Specific  Personal  Property 
Lis  Pendens  —  Alabama.  —  Lucas  v.  Atwood,  2 
Stew.  (Ala.)  378;  Eaton  v.  Patterson,  2  Stew. 
&  P.  (Ala.)g;  Rugely  v.  Robinson,  19  Ala.  404; 
Crawford  v.  Kirksey.  55  Ala.  282,  28  Am.  Rep. 
704;  Kelly  v.  Turner,  74  Ala.  5 13 ;  McDermott 
v.  Eborn,  90  Ala.  258  [sub  nom.  Jefferson 
County  Sav.  Bank  v.  McDermott,  99  Ala.  79]; 
Werborn  v.  Kahn,  93  Ala.  201. 

Arkansas.  —  Slix  v.  Chaytor,  55  Ark.  116. 

Illinois.  —  Colef.  Marple,  98  111.  58,  38  Am. 
Rep.  83;  Gooding  7/.  King,  30  111.  App.  169, 
affirmed  130  111.  102,  17  Am.  St.  Rep.  277; 
Houston  v.  Maddux,  73  111.  App.  203,  reversed 
on  other  grounds  179  111.  377;  Reid  v.  Sheffy, 
75  111.  App.  136. 

Indiana.  —  Butler  r.  Jaffray,  12  Ind.  504. 

Kentucky.  —  Dana  v.  Brown,  1  J.  J.  Marsh. 
(Ky.)  306;  Scott  v.  M'Millen,  1  Lilt.  (Ky.)  302, 
13  Am.  Dec.  239  [sub  nom.  Scott  v.  Coleman, 
5  T.  B.  Mon.  (Ky.)  73];  Webb  v.  Read,  3  B. 
Mon.  (Ky .)  119;  Gibbons  v.  Germ  an  town,  etc., 
Crossroads  Turnpike  Road  Co.,  14  Bush  (Ky.) 
389;  Murphy  v.  Cochran,  80  Ky.  239;  Roth- 
schild v.  Kohn,  93  Ky.  107,  40  Am.  St.  Rep.  184, 
citing  Northern  Bank  v.  Deckebach,  83  Ky. 
154;  Hacker  v.  White,  (Ky.  1901)648.  W.  Rep. 
446,  23  Ky.  L.  Rep.  849. 

Missouri.  —  Pullis  v.  Robison,  "3  Mo.  201,  39 
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erty  remains  subject  to  be  taken  under  a  decree  for  the  complainant  although 
no  attachment,  receivership,  or  injunction  against  transfers  pendente  lite  is 
obtained.1  In  Missouri,  however,  bills  involving  assets  available  only  in 
equity  are  exceptions  to  the  rule  as  against  creditors  coming  before  the  court 
pendente  lit,-,  among  whom  such  assets  must  be  distributed  pari  passu  ;  2  while 
in  New  York,  on  the  other  hand,  there  is  a  lien  or  lis  pendens  as  against  exe- 
cution creditors  only  as  to  equitable  assets,  and  not  as  to  movable  property 
subject  to  levy.3 

(4)  Bills  for  Discovery  and  the  Like.  —  Decisions  holding  that  creditors' 
suits  effect  a  lis  pendens  or  lien  have  generally  been  made  without  qualifica- 
tion as  to  the  character  of  the  suit;4  and  the  view  that  fishing  bills  or  bills 
not  specifically  describing  any  property,  but  seeking  a  discovery  of  property 


Am.  Rep.  497  [cited  in  Rozelle  v.  Harmon,  29 
Mo.  App.  569,  which  was  affirmed  in  103  Mo. 
339I;  St.  Louis  v.  O'Neil  Lumber  Co.,  114  Mo. 
74:  Carr  v.  Lewis  Coal  Co.,  15  Mo.  App.  551, 
affirmed  96  Mo.  149,  9  Am.  St.  Rep.  328;  St. 
Louis  7'.  Keane,  27  Mo.  App.  642  [citing  Heiman 
Fisher,  11  Mo.  App.  275,  approved  in  Webb 
v.  Midway  Lumber  Co.,  68  Mo.  App.  556]; 
Burnham  v.  Smith,  82  Mo.  App.  35. 

Nebraska.  —  Merchants'  Nat.  Bank  v.  Mc- 
Donald, (Neb.  1901)  88  N.  W.  Rep.  495;  Ne- 
braska Nat.  Bank  v.  Hollowell,  (Neb.  1901) 
88  N.  W.  Rep.  556. 

New  Jersey.  —  Taylor  o.  Taylor,  59  N.  J. 
Eq.  86. 

New  York.  —  Boynton  v.  Rawson,  Clarke 
(N.  Y.)  584;  Leavitt  v.  Tylee,  1  Sandf.  Ch.  (N. 
Y.)  207  [approved  in  Shaw  v.  Leavitl,  3  Sandf. 
Ch.  (N.  Y.)  163];  Storm  v.  Waddell,  2  Sandf. 
Ch.  (N.  Y.)  494;  Beck  v.  Burdett,  1  Paige  (N. 
Y.)  305,  19  Am.  Dec.  436;  Hone  v.  Henriquez, 
13  Wend.  (N.  Y.)  240,  27  Am.  Dec.  204;  Weed 
v.  Pierce.  9  Cow.  (N.  Y.)  722;  Spader  v.  Davis, 
5  Johns.  Ch.  (N.  Y.)  280  [affirmed  in  20  Johns. 
(N.  Y.)  554,  discussed 'in  Becker  v.  Torrance,  31 
N.  Y.  631];  Myrick  v.  Selden.  36  Barb.  (N.  Y.) 
15;  Jeffres  v.  Cochrane,  47  Barb.  (N.  Y.)  557. 
affirmed  48  N.  Y.  671;  Field  v.  Sands,  8  Bosw. 
(N.  Y.)  685;  Scouton  v.  Bender,  (Supm.  Cl. 
Gen.  T.)  3  How.  Pr.  (N.  Y.)  185. 

North  Carolina.  —  McRary  v.  Fries,  4  Jones 
Eq.  (57  N.  Car.)  233. 

Ohio.  —  Douglass  v.  Huston.  6  Ohio  156; 
Miers  v.  Zanesville,  etc..  Turnpike  Co.,  13 
Ohio  197;  Barret  v.  Reed,  Wright  (Ohio)  700; 
Bowry  v.  Odell.  4  Ohio  St.  623;  Dunbar  v. 
Harrison,  18  Ohio  St.  24;  Cincinnati  v.  Hafer, 
49  Ohio  St.  60.  See  also  Robbins  v.  Klein,  60 
Ohio  St.  199. 

Rhode  Island.  —  Smith  v.  Millett,  12  R.  I.  59; 
Doyle  v.  Heath,  22  R.  I.  213. 

Tennessee.  —  Peacock  v.  Tompkins,  Meigs 
(Tenn.)  317;  Acuff  v.  Rice,  3  Head  (Tenn.)  293; 
Cowan  v.  Dunn,  1  Lea  (Tenn.)  68. 

West  Virginia.  —  Sweeny  v.  Sugar  Refining 
Co.,  30  W.  Va.  443;  Clark  v.  Figgins,  31  W. 
Va.  156,  13  Am.  St.  Rep.  860;  Baer  v.  Wilkin- 
son, 35  W.  Va.  422;  Cohn  v.  Ward,  36  W.  Va. 
516;  Darby  v.  Gilligan,  37  W.  Va.  72;  Richard- 
son v.  Ralphsnyder,  40  W.  Va.  15;  Stouts. 
Philippi  Mfg.,  etc.,  Co.,  41  W.  Va.  339,  56 
Am.  St.  Rep.  843. 

Wisconsin.  —  Bragg  v.  Gaynor,  85  Wis.  468, 
approved  in  Northwestern  Iron  Co.  v.  Land, 
etc.,  Imp.  Co.,  92  Wis.  487. 

1.  Attachments.  —  Parsons  v.  Meyburg,  1 
Duv.  (Ky.)  206;  Gibbons  v.  Germantown,  etc., 


Crossroads  Turnpike  Road  Co.,  14  Bush  (Ky.) 
389;  Murphy  v.  Cochran,  80  Ky.  239;  Trabue 
v.  Conners,  84  Ky.  283;  Brooks  v.  Gibson,  7 
Lea  (Tenn.)  271;  Metle  v.  Dow,  9  Lea  (Tenn.) 
93;  Dillard  v.  Smith,  105  Tenn.  372. 

Injunctions.  —  Johnson  v.  Rogers,  15  Nat. 
Bankr.  Reg.  1,  14  Alb.  L.  J.  427,  13  Fed.  Cas. 
No.  7,408;  Gooding  v.  King,  30  111.  App.  169, 
affirmed  130  111.  102,  17  Am.  St.  Rep.  277; 
Bullet  v.  Stewart,  3  B.  Mon.  (Ky.)  115;  Slorm 
v.  Waddell,  2  Sandf.  Ch.  (N.  Y.)  494.  See  also 
Lansing  z.  Easton,  7  Paige  (N.  Y.)  365;  Daven- 
port v.  Kelly,  42  N.  Y.  193.  Compare  Matter 
of  Clover,  8  N.  Y.  App.  Div.  556,  affirmed  154 
N.  Y.  443;  Stewart  v.  Isidor,  (C.  PI.  Spec.  T.) 
5  Abb.  Pr.  N.  S.  (N.  Y.)  68,  1  Nat.  Bankr.  Reg. 
485;  Billings  v.  Stewart,  4  Dem.  (N.  Y.)  265: 
Myrick  v.  Selden,  36  Barb.  (N.  Y.)  15;  North- 
western Iron  Co.  v.  Land,  etc.,  Imp.  Co.,  92 
Wis.  487. 

Receiverships.  —  Gooding  v.  King,  30  111.  App. 
169,  affirmed  130  111.  102,  17  Am.  St.  Rep.  277; 
Storm  v.  Waddell.  2  Sandf.  Ch.  (N.  Y.)  494; 
Matter  of  Clover,  8  N.  Y.  App.  Div.  556, 
affirmed  154  N.  Y.  443. 

2.  No  Lis  Pendens  Against  Creditors  as  to 
Equitable  Assets  —  Missouri.  —  Rieper  v.  Rieper, 
79  Mo.  352;  St.  Louis  v.  O'Neil  Lumber  Co., 
114  Mo.  74.  reversing  42  Mo.  App.  586;  Judson 
v.  Walker,  155  Mo.  185;  Heiman  v.  Fisher,  11 
Mo.  App.  275;  Burnham  v.  Smith,  82  Mo.  App. 
35.  See  also  Williams  v.  Jackson  County 
Patrons,  23  Mo.  App.  132. 

3.  No  Lis  Pendens  Against  Execution  Creditors 
as  to  Movable  Personalty  Subject  to  Levy  —  New 
York.  —  Lansing  v.  Easton,  7  Paige  (N.  Y.)  364; 
Clark  v.  Brockway,  I  Abb.  App.  Dec.  (N.  Y.) 
351;  Van  Alsiyne  v.  Cook  25  N.  Y.  489; 
Davenport  v.  Kelly,  42  N.  Y.  193;  Becker  v. 
Torrance,  31  N.  Y.  631 ;  Knower  v.  Central  Nat. 
Bank,  124  N.  Y.  552,  21  Am.  St.  Rep.  700; 
Kitchen  7'.  Lowery,  127  N.  Y.  53:  Amsterdam 
First  Nat.  Bank  v.  Shuler,  153  N.  Y.  163,  60 
Am.  St.  Rep.  601,  reversing  89  Hun  (N.  Y.)  303; 
Claflin  v .  Gordon,  39  Hun  (N.  Y.)  54;  In  re 
Pitts,  9  Fed.  Rep.  542;  Ex  p.  General  As- 
signee, 1  N.  Y.  Leg.  Obs.  115,  10  Fed.  Cas.  No. 
5.3°5'.  Johnson  v.  Rogers,  15  Nat.  Bankr.  Reg. 
r,  14  Alb.  L.  J.  427,  13  Fed.  Cas.  No.  7.408- 
See  also  Storm  v.  Waddell.  2  Sandf.  Ch.  (N. 
Y.)  494;  Perego  v.  Bonesteel,  5  Biss.  (U.  S.) 
66,  19  Fed.  Cas.  No.  10,976.  Query,  Scudder 
v.  Van  Amburgh,  4  Edw.  (N.  Y.)  29. 

4.  See  generally  cases  upholding  the  lis 
pendens  or  lien  of  creditors'  suits  involv- 
ing specific  property,  cited  supra,  this  subdi- 
vision. 
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out  of  which  the  debt  may  be  made,  and  the  like  also  effect  a  lis  pendens  or 
lien  as  to  equitable  assets  seems  to  be  supported  by  authority  in  some  juris- 
dictions.1 But  in  a  number  of  cases  where  the  issue  has  been  raised  it  has 
been  held,  in  conformity  with  the  general  rule,  that  a  creditor's  suit  is  not  lis 
pendens  except  as  to  specific  property,  subjection  of  which  to  the  payment  of 
the  debt  is  sought.2 

(5)  By  Simple  Coitract  Creditor.  —  Where  a  simple  contract  creditor  is 
authorized  by  statute  or  otherwise  to  bring  a  creditor's  bill  for  himself  alone, 
such  suit  has  the  same  efficacy  as  a  lis  pendens  or  lien  as  the  bill  of  a  judg- 
ment creditor.3 

(6)  By  Creditor  of  Decedent.  —  A  general  bill  by  a  creditor  entitled  to  pur- 
sue the  property  of  a  decedent  on  his  own  behalf  is  generally  held  not  to  be 
lis  pendens ;  but  it  is  otherwise  of  a  bill  charging  specific  property,  to  which 
the  persons  interested  therein  are  made  parties.4 

(7)  Against  Insolvent  Corporations. —  The  fact  that  the  assets  of  an  insolvent 
corporation  are  in  equity  generally  considered  as  a  trust  fund  for  all  the 
creditors  will  not  prevent  a  diligent  creditor,  by  proper  resort  to  the  courts, 


1.  Creditors'  Bills  for  Discovery  Effect  Lis 
Pendens.  —  Sioux  City  First  Nat.  Bank  v.  Gage, 
93  III.  172;  Young  v.  Clapp,  40  111.  App.  312, 
affirmed  147  111.  176;  Albany  City  Bank  v. 
Schermerhorn,  Clarke  (N.  Y.)  297,  reversing  on 
other  grounds  9  Paige  (N.  Y.)  372,  38  Am. 
Dec.  551,  10  Paige  (N.  Y.)  263;  Edmeston  v. 
Lyde,  I  Paige  (N.  Y.)  637,  19  Am.  Dec.  454; 
Corning  v.  White,  2  Paige  (N.  Y.)  568,  22  Am. 
Dec.  659;  Eager  v.  Price,  2  Paige  (N.  Y.)  333; 
Utica  Ins.  Co.  v.  Power,  3  Paige  (N.  Y.)  365; 
Safford  v.  Douglas,  4  Edw.  (N.  Y.)  537;  Lynch 
v.  Johnson,  48  N.  Y.  27;  Roberts  v.  Albany, 
etc.,  R.  Co.,  25  Barb.  (N.  Y  )  662;  Matter  of 
Clover,  8  N.  Y.  App.  Div.  556,  affirmed  154  N. 
Y.  443- 

Bill  for  Receiver  of  Assets  of  Corporation  Lis 
Pendens. —  Illinois  Steel  Co.  v  Putnam,  (C.  C. 
A.)  68  Fed.  Rep.  515. 

2.  Creditors'  Suits  Not  Involving  Specific  Prop- 
erty Not  Lis  Pendens. —  Miller  v.  Sherry,  2 
Wall.  (U.  S.)  237  [eited  in  Jones  v.  McNarrin, 
68  Me.  334,  28  Am.  Rep.  66;  Swift's  Iron,  etc.. 
Works  v.  Johnsen,  26  Fed.  Rep.  828];  Mc- 
Cauley  v.  Rodes.  7  B.  Mon.  (Ky.)  462;  Ward 
v.  Robinson,  1  Bush  (Ky.)  295;  Trabue  v.  Con- 
ners,  84  Ky.  288;  Jacobs  v.  Smith,  89  Mo.  673; 
Chase  v.  Searles.  45  N.  H.  511;  Cirode  v.  Bu- 
chanan, 22  Gratt.  (Va.)2o5;  Bruff  v.  Thomp- 
son, 31  W.  Va.  16,  per  Snyder,  J.  (Green,  J., 
dissenting).  See  also  Ex  p.  Waddell,  1  N.  Y. 
Leg.  Obs.  53,  28  Fed.  Cas.  No.  17,027;  Hauf  v. 
Wilson,  31  Fed.  Rep.  384. 

A  Mere  Bill  for  Discovery  will  not  constitute  a 
lis  pendens  as  10  certain  property  although  it 
is  specifically  alluded  10  in  one  ot  the  interroga- 
tories. Low  v.  Pratt,  53  111.  438.  Contra, 
Thurlow  v.  Rightley,  19  Phila.  (Pa.)  326,  44 
Leg.  Int.  (Pa.)  112. 

3.  Bills  by  Simple  Contract  Creditors  —  Ala- 
bama. —  Evans  v.  Welch,  63  Ala.  250.  See  also 
Mathews  v.  Mobile  Mut.  Ins.  Co.,  75  Ala. 
85. 

Illinois.  —  Cohn  v.  Waters,  83  III.  App.  387; 
Bailey  v.  Snyder,  61  111.  App.  472,  reversed  on 
other  grounds  165  111.  447. 

Indiana.  —  Wild  v.  Noblesville  Bldg.,  etc., 
Inst.,  153  Ind.  5. 

Kentuc ky.—  Acts  Ky.  1896,  c,  7;  Scott  v. 
M'Millen,  1  Litt.  (Ky.)  302,  13  A.  Dec.  239,  sub 


nom.  Scott  v.  Coleman,  5  T.  B.  Mon.  (Ky.) 
73- 

Missouri. —  Webb  v.  Midway  Lumber  Co., 
68  Mo.  App.  546;  Burnham  v.  Smith,  82  Mo. 
App.  35- 

North  Carolina.  —  Carr  v.  Fearington,  63  N. 
Car.  560;  Hancock  v.  Wooten,  107  N.  Car.  9. 

Tennessee.  —  Annot.  Code  Tenn.  (1896), 
§  6096;  August  v.  Seeskind,  6  Coldw.  (Tenn.) 
166;  Brooks  v.  Gibson,  7  Lea  (Tenn.)  271; 
Mette  v.  Dow,  9  Lea  (Tenn.)  93 ;  Lookout  Bank 
v.  Susong,  90  Tenn.  590;  Epperson  v.  Robert- 
son, 91  Tenn.  407;  Dillard  v.  Smith,  105  Tenn. 
372. 

Virginia.  —  Wallace  v.  Treakle,  27  Gratt. 
(Va.)  479- 

West  Virginia,  — State  v.  Bowen,  38  W. 
Va.  91. 

An  Action  at  Law  on  the  Debt  in  which  the 
creditor  also  seeks  to  subject  property  fraudu- 
lenlly  conveyed  will  not  constitute  a  lis  pendens. 
Cassaday  v.  Anderson,  53  Tex.  527. 

4.  Creditors'  Bills  Involving  Property  of  De- 
cedent.—  Price  v.  Price,  35  Ch.  D.  297;  Berry 
v.  Gibbons,  L.  R.  8  Ch.  747;  Neeves  v.  Bur- 
rage,  14  Q.  B.  504,  68  E.  C.  L.  504;  Walker  v. 
Flamstead,  2  Ken.  K.  B.  (pt.  ii.)  57;  Edgell  v. 
Haywood,  3  Atk.  352;  Walker  v.  Smalwood, 
Ambl.  676;  Holt  v.  Dewell,  4  Hare  446;  Tyler 
v.  Thomas,  25  Beav.  47;  Jennings  v.  Bond,  2 
J.  &  La  T.  720;  Moore  v.  M'Namara.  2  Ball  & 
B.  186,  12  Rev.  Rep.  73  [distinguishing  Gaskell 
v.  Durdin,  2  Ball  &  B.  167];  Cam pbell's  Case, 
2  Bland  (Md.)  209,  20  Am.  Dec.  360;  Arnold 
v.  Casner,  22  W.  Va.  444.  See  also  In  re  Rad- 
cliffe,  7  Ch.  D.  733;  Orford  v.  Daston,  Colles 
229,  3  P.  Wms.  401,  note;  Prcc.  Ch.  188; 
Pigott  v.  Nower,  3  Swanst.  534  \tiling  Parker 
v.  Dee,  3  Swanst.  529;  Burgh  v.  Francis,  3 
Swanst.  536];  Drew  v.  Norbury,  3  J.  &  La  T. 
267;  Higgins  v.  Shaw,  2  Dr.  &  War.  356. 
Contra,  Rhett  v.  Georgia  Land,  etc.,  Co.,  64 
Pa.  521.  See  further  the  title  Fraudulent 
Sales  and  Conveyances,  vol.  14,  p.  348. 

In  Some  Cases  bills  which  were  apparently 
general  bills,  not  describing  specifically  any 
property  of  the  decedent,  were  held  to  consti- 
tute lis  pendens.  Arrington  v.  Arrington,  114 
N.  Car.  151;  Easley  v.  Barksdale,  75  Va.  274; 
Hum  v.  Keller,  79  Va.  415. 
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from  securing  a  priority  over  other  creditors,  through  the  lis  pendens  or  lien 
of  the  bill. 1 

(8)  Supplementary  Proceedings.  —  A  statutory  summary  proceeding  supple- 
mentary to  execution  is  a  substitute  for  a  creditors'  bill  in  equity,  and  the 
rules  of  law  which  obtain  in  the  various  jurisdictions  in  respect  to  the  lis 
pendens  or  lien  of  the  equity  suit  have  been  held  to  apply  to  such  proceedings.2 

(9)  Effect  of  Bankruptcy  Proceedings  on  Lien  or  Lis  Pendens.  —  In  a  well- 
considered  case  it  was  held  that  a  creditors'  bill  did  not  create  such  a  lien  as 
prevented  the  property  of  the  debtor  affected  thereby  from  vesting  in  his 
issignee  in  bankruptcy,  appointed  in  proceedings  commenced  pendente  lite, 
within  a  clause  in  the  Bankruptcy  Act  saving  liens.3  But  the  weight  of 
authority  is  opposed  to  this  view.4 

(10)  Statutes  Affecting  Lien  or  Lis  Pendens.  —  The  rules  established  by  the 
courts  as  to  the  lis  pendens  or  lien  of  a  creditors'  suit  must  be  considered  in 
>  mnection  with  statutes  relating  to  such  suits,  which  frequently  contain  pro- 
.  i  lions  having  a  direct  bearing  upon  the  lien,5  and  also  in  connection  with  the 


1.  Creditors'  Bill  Against  Insolvent  Corporation. 

—  Webb  v.  Midway  Lumber  Co.,  68  Mo.  App. 
546;  Merchants'  Nat.  Bank  v.  McDonald,  (Neb. 
1901)  88  N.  VV.  Rep.  492;  Miers  v.  Zanesville, 
etc..  Turnpike  Co.,  13  Ohio  197;  Dunbar  v. 
Harrison,  18  Ohio  St.  24.  See  also  Comstock- 
Casile  Stove  Co.  v.  Baldwin,  169  111.  636,  re- 
versing 63  111.  App.  255.  See  also  Belmont  Nail 
Co.  v.  Columbia  Iron,  etc.,  Co.,  46  Fed.  Rep. 
8.  Contra,  Marr  v.  West  Tennessee  Bank,  4 
Cold  w.  (Tenn.)  471. 

2.  Supplementary  Proceedings  Lis  Pendens  — 
Indiana.  —  Butler  v.  Jaffiay,  12  Ind.  504;  Gray- 
d  >n  v.  Barlow,  15  Ind.  197;  Cooke  v.  Ross,  22 
Ind.  157;  Hoadley  v.  Caywood,  40  Ind.  239; 
Pouder  v.  Tate,  132  Ind.  327. 

New  York.  —  Spear  v.  Wardell,  I  N.  Y.  144, 
reversing  2  Barb.  Ch.  (N.  Y.)  291;  Hall  v.  Kel- 
logg, 12  N.  Y.  325,  reversing  13  Barb.  (N.  Y.) 
603:  Lynch  v.  Johnson,  48  N.  Y.  27  [affirming 
46  Barb.  (N.  Y.)  56,  discussed  in  Matter  of 
Clover,  8  N.  Y.  App.  Div.  556,  which  was 
affirmed  154  N.  Y.  443];  Matter  of  Prime,  1 
Barb.  (N.  Y.)  296,  1  Edm.  Sel.  Cas.  (N.  Y.)  479; 
Duffy  v.  Dawson,  (N.  Y.  City  Ct.  Gen.  T.)  22 
Civ.  Pro.  (N.  Y.)  235,  affirmed  {C.  PI.  Gen.  T.) 
2  Misc.  (N.  Y.)40i;  Bevans  v.  Pierce,  (Marine 
Ct.  Gen.  T.)  1  City  Ct.  (N.  Y.)  259;  Clark  v. 
Gilbert,  10  Daly  (N.  Y.)  316;  Fessenden  v. 
Woods,  3  Bosw.  (N.  Y.)  550:  Johnson  v.  Rogers, 
15  Nat.  Bankr.  Reg.  1,  14  Alb.  L.  J.  427,  13 
Fed.  Cas.  No.  7,408.  Contra,  Becker  v.  Tor- 
rance, 31  N.  Y.  631  [distinguishing  Porter  v. 
Williams,  9  N.  Y.  142,  59  Am.  Dec.  519,  12 
How.  Pr.  (N.  Y.)  107,  which  affirmed  5  How. 
Pr.  (N.  Y.)  441]:  Billings  v.  Stewart,  4  Dem. 
(N.  Y.)  265.  See  also  Voorhees  v.  Seymour,  26 
Barb.  (N.  Y.)  569;  Edmonston  v.  McLoud,  16 
N.  Y.  543;  Conger  v.  Sands,  (N.  Y.  Super.  Ct. 
Spec.  T.j  19  How.  Pr.  (N.  Y.)  8. 

Ohio.  —  Union  Bank  v.  Union  Bank,  6  Ohio 
St.  255.  Contra.  Gregory  v.  Hewson,  1  Bond 
(U.  S.)  277,  10  Fed.  Cas.  No.  5.801. 

Wisconsin.  —  Kellogg  v.  Coller,  47  Wis.  649 
[cited  in  Clark  v.  Bergenthal,  52  Wis.  103]; 
In  re  Milburn,  59  Wis.  24. 

Lis  Pendens  or  Lien  of  Supplementary  Proceed- 
ings Declared  by  Statute.  —  Code  Civ.  Pro.  N. 
Y.,  §§2468,  2469;  McCorkle  v.  Herrman,  117 
N.  Y.  297;  Fitzpatrick  v.  Moses,  34  N.  Y.  App. 
Div.  242;  Matter  of  Clover,  8  N.  Y.  App.  Div. 


556,  affirmed  154  N.  Y.  443;  In  re  Tyler,  104 
Fed.  Rep.  778  [construing  the  New  York  stat- 
ute]; Ball.  Annot.  Codes  &  Stat.  Wash.  (1897), 

88  5343,  5344- 

3.  Lien  of  Creditors'  Suit  Inferior  to  Title  of  As- 
signee in  Bankruptcy.  —  Ex  p.  Waddell,  1  N.  Y. 
Leg.  Obs.  53,  28  Fed.  Cas.  No.  17,027.  To  the 
same  effect  see  Hirshiser  v.  Tinsley,  g  Mo. 
App.  339,  13  Mo.  App.  489;  Dixon  v.  Dixon, 
81  N.  Car.  323. 

4.  Lien  of  Creditors'  Suit  Superior  to  Title  of 
Assignee  in  Bankruptcy  —  United  States.  —  Sedg- 
wick v.  Menck,  6  Blatchf.  (U.  S.)  156,  21  Fed. 
Cas.  No.  12,616;  Ex  p.  General  Assignee,  10 
Fed.  Cas.  No.  5,305,  1  N.  Y.  Leg.  Obs.  115  [dis- 
tinguishing Ex  p.  Foster,  2  Story  (U.  S.)  131,  9 
Fed.  Cas.  No.  4,960]:  Johnson  v.  Rogers,  15 
Nat.  Bankr.  Reg.  I,  14  Alb.  L.  J.  427.  13  Fed. 
Cas.  No.  7,408;  Clarke  v.  Rist,  3  McLean  (U. 
S.)  494,  5  Fed.  Cas.  No.  2,861;  Myer  v.  Crystal 
Lake  Pickling,  etc.,  Works,  14  Nat.  Bankr. 
Reg.  9. 

Illinois.  —  Continental  Nat.  Bank  v.  Katz,  I 
Am.  Bankr.  Rep.  19;  Reid  v.  Cross,  1  Am. 
Bankr.  Rep.  34. 

Kentucky.  —  Fetter  v.  Cirode,  4  B.  Mon.  (Ky.) 

482. 

New  Jersey.  —  Taylor  v.  Taylor,  59  N.  J. 
Eq.  86. 

New  York.  —  Storm  v.  Waddell.  2  Sandf.  Ch. 
(N.  Y.)  494;  Macy  v.  Jordan.  2  Den.  (N.  Y.) 
570;  Iselin  v.  Goldstein,  (Supm.  Ct.  Spec.  T.) 
35  Misc.  (N.  Y.)  489.  See  also  Watkins  v. 
Pinkney,  3  Edw.  (N.  Y.)  533;  In  re  Adams,  1 
Am.  Bankr.  Rep.  94. 

North  Carolina.  —  Carr  v.  Fearington,  63  N. 
Car.  560. 

Tennessee.  —  House  v.  Swanson,  7  Heisk. 
(Tenn  )  32;  Mette  -v.  Dow,  9  Lea  (Tenn.)  93; 
Epperson  v.  Robertson,  91  Tenn.  407. 

See  generally  the  title  Insolvency  and 
Bankruptcy,  vol.  16,  p.  705  et  seq. 

5.  Illustrations  —  Iowa.  —  Code  Iowa  (1897), 
§  4089;  Ware  v.  Delahaye,  95  Iowa  667;  Shu- 
maker  v.  Davidson,  (Iowa  1901)  87  N.  W.  Rep. 
441. 

Kentucky.  —  Stat.  Ky.  (1894),  8?  IQ™-I9I7; 
Bullitt's  Civ,  Code  Ky.  (1895),  418,  442; 
Acts  Ky.  1896,  c.  7;  Webb  v.  Read,  3  B.  Mon. 
(Ky.)  119;  Parsons  v.  Meyburg,  1  Duv.  (Ky.) 
207;  Huffman  v.  Thomas,  2  Duv.  (Ky.)  105; 
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statutes  which  relate  to  the  filing  of  notices  of  pendency.4 

b.  Attachments  and  Receiverships  —  (i)  In  General.  —  Actions  or 
suits  in  which  property  is  in  the  custody  of  the  court  by  virtue  of  an  attach- 
ment or  receivership  are  frequently  discussed  as  if  lis  pendens*  and  in  most 
jurisdictions  interests  acquired  pendente  lite  are  similarly  affected  from  the 
time  when  the  sequestration  begins.3  This  is  due,  however,  to  the  law  of 
attachments  and  receiverships,  and  that  of  lis  pendens  is  not  applicable  *  unless 
the  action  or  suit  in  which  the  auxiliary  remedy  is  obtained  also  has  the 
requisites  necessary  to  lis  pendens* 


Newport,  etc.,  Bridge  Co.  v.  Douglass,  12  Bush 
(Ky.)  673;  Grigsby  v.  Barr,  [4  Bush  (Ky.)  330; 
Murphy  v.  Cochran,  80  Ky.  239;  Trabue  v. 
Conners,  84  Ky.  283;  Sawyers  v.  Langford,  5 
Bush  (Ky.)  539;  Roberts  v.  Phillips,  n  Bush 
(Ky.)  11;  King  v.  Moody,  79  Ky.  64;  Heidrich 
v.  Silva,  89  Ky.422;  Oliver  v.  Sutton,  102  Ky. 
334- 

Mississippi.  —  Annot.  Code  Miss.  (1892), 
§  503;  Levy  a.  Marx,  (Miss.  1895)  18  So.  Rep. 
575- 

Ohio. — Chancery  Prac.  Act  1831,  §  16; 
Bates's  Annot.  Stat.  Ohio  (1897),  §  6344; 
Bovvry  v.  Odell,  4  Ohio  St.  623;  Clarke  v.  Rist, 

3  McLean  (U.  S.)  494,  5  Fed.  Cas.  No.  2,861; 
Pendery  v.  Allen,  53  Ohio  St.  251;  Louden- 
back  v  Foster,  39  Ohio  St.  203. 

Tennessee.  —  Annot.  Code  Tenn.  (1896), 
6092,  6095;  Marr  v.  West  Tennessee  Bank. 

4  Coldw.  (Tenn.)  471 ;  Williamson  v.  Williams, 
11  Lea  (Tenn.)  355;  Petway  v.  Hoskins,  12 
Lea  (Tenn.)  107;  Epperson  v.  Robertson,  91 
Tenn.  407,  cited  McClurg  v.  McSpadden,  101 
Tenn.  433. 

West  Virginia.  —  Code  W.  Va.  (1890),  c.  74, 
§  2;  Cumberland  First  Nat.  Bank  v.  Parsons, 
42  W.  Va.  154. 

Statute  of  Uses  and  Trusts.  —  Miner  v.  Lane, 
87  Wis.  348;  Allen  v.  McRae,  91  Wis.  226; 
Blinker  v.  Brinker,  105  Wis.  231. 

1.  Notice  of  Pendency  in  Creditors'  Suits.  — 
Price  v.  Price,  35  Ch.  D.  297;  Foster  v.  Moore, 
11  Ont.  Pr.  447,  6  Can.  L.  T.  534;  In  re  Land 
Registry  Act,  3  British  Columbia  90;  Code  Va. 
Supp.  (1898),  §  2460,  1  Va.  L.  Reg.  294;  Easley 
v.  Barksdale,  75  Va.  274;  Davis  v.  Bonney, 
89  Va.  755.  See  also  Noyes  v.  Carter,  (Va. 
1895)  23  S.  E.  Rep.  1;  Lane  v.  Jackson,  20 
Beav.  535. 

Notice  Not  Required  Where  Claim  Is  Founded 
on  Recorded  Judgment. —  Burns's  Annot.  Stat. 
Ind.  (1894),  §  327;  Annot.  C  >de  Miss.  (1892), 
§  2783;  Code  VV.  Va.  (1899),  c.  139,  §  13;  Har- 
mon v  Byram,  11  W.  Va.  511;  Shumate  v. 
Crockett,  43  VV.  Va.  491;  Goft  v.  McLain,  48 
W.  Va.  445 

Indexing  Suit  as  Lien  —  Pennsylvania.  —  1 
Pepp.  &  L.  Dig.  Laws  Pa.  (1894),  p.  1064,  par. 
17;  Thurlow  v.  Rightley,  19  Phila.  (Pa.)  326, 
44  Leg.  Int.  (Pa.)  112.  See  Duff  v.  McDonough, 
155  Pa.  St.  10. 

2.  Attachments  and  Receiverships  Discussed  as 
if  Lis  Pendens.  —  Tilton  v.  Cofield,  93  U.  S.  163, 
reversing  2  Colo. 392;  Norton  v.  Birge,  35  Conn. 
250;  Hackley  v.  Swigrrt,  5  B.  Mon.  (Ky.)  86 
\approved  Kane  v.  Pilcher,  7  B.  Mon.  (Ky.)  651]; 
Jones  v.  Lusk,  2  Met.  (Ky.)  356;  Northern 
Bank  v.  Deckebach,  83  Ky.  154;  Leavell  v. 
Poore.  91  Ky.  321;  Day  v.  Thompson,  11  Neb. 
123;  Nagle  v.  Omaha  Firsi  Nat.  Bank,  57  Neb. 
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552;  Bowlby  v.  De  Wit,  47  W.  Va.  323.  See 
also  Wiswall  v.  Sampson,  14  How.  (U.  S.)  52; 
Conrad  v.  Patzelt,  29  La.  Ann.  482,  per  Egan, 
J.  And  see  generally  the  cases  cited  in  the 
next  note. 

Bond  Required  of  Plaintiff  —  Necessity  of  to 
Charge  Pendente  Lite  Purchasers. —  Bowlby  v. 
De  Wit,  47  W.  Va.  323. 

3.  Attachments  —  United  States.  —  Doe  v.  Chil- 
dress, 21  Wall.  (U.  S.)  642;  Tilton  v.  Cofield, 
93  U.  S.  163,  reversing  2  Colo.  392;  Thompson 
v.  Baker,  141  U.  S.  648,  cited  in  Fleischman  v. 
Bowser,  (C.  C.  A.)  62  Fed.  Rep.  259. 

Alabama.  —  Peevey  v.  Cabaniss,  70  Ala.  253; 
McAbee  v.  Parker,  78  Ala.  573. 

Indiana.  —  Fee  v.  Moore,  74  Ind.  319. 

Missouri.  —  Winningham  v.  Trueblood,  149 
Mo.  572. 

Nebraska.  —  Wiight  v.  Smith,  11  Neb.  341; 
Nagle  v.  Omaha  Fiist  Nat.  Bank,  57  Neb.  552. 

New  Jersey.  —  Taylor  v.  Woodward,  10  N.  J. 
L.  1. 

Tennessee.  —  Burrough  v.  Brooks,  3  Head 
(Tenn.)  392;  Lacey  v.  Moore,  6  Coldw.  (Tenn.) 
348;  Sharp  v.  Hunter,  7  Coldw.  (Tenn  )  389; 
Vance  v.  Cooper,  2  Heisk.  (Tenn.)  96,  2  Coldw. 
(Tenn.)  497;  Allen  v.  Gilliland,  6  Lea  (Tenn.) 
521- 

Texas.  —  Tuttle  v.  Turner,  28  Tex.  759; 
Hancock  v.  Henderson,  45  Tex.  479;  Paxton 
v.  Meyer,  67  Tex.  96. 

See  also  the  title  Attachment,  vol.  3,  pp. 
216  et  sea  ,  223  et  sea. 

Receiverships. —  See  Longstaff  v.  Hurd,  66 
Conn.  350,  citing  New  Haven  Wire  Co.  Cases, 
57  Conn.  352;  and  the  title  Receivers. 

4.  Actions  in  Which  Property  Is  Attached  or 
Receiver  Is  Appointed  Not  Lis  Pendens.  —  Long- 
staff  v.  Hutd,  66  Conn.  350;  Travis  v.  Topeka 
Supply  Co.,  42  Kan.  625;  Mever  v.  Ruff,  (Ky. 
1891)  16  S.  W.  Rep.  84;  Burkhardt  v.  Sanford, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  329; 
Armstrong  v.  Carwile,  56  S.  Car.  463;  Walion 
v.  Cope,  3  Tex.  Civ.  App.  499,  distinguished  in 
Smith  v.  Cassidy,  73  Tex.  165. 

Attachment  and  Lis  Pendens  Distinguished.  — 
Travis  v.  Topeka  Supply  Co  ,  42  Kan.  625. 

A  statute  invalidating  transfers  pending  an 
attachment  bill  in  chancery  has  no  application 
to  cases  where  an  attachment  at  law  would  lie 
and  resort  to  equity  was  unnecessary.  Allen 
v.  Gilliland,  6  Lea  (Tenn.)  521. 

5.  Where  a  Creditors'  Bill  Is  Lis  Pendens,  it  be- 
comes such  irrespective  of  the  time  when  the 
property  is  impounded  by  the  receivership  or 
attachment.  Belmont  Nail  Co.  v.  Columbia 
Iron,  etc.,  Co.,  46  Fed.  Rep.  S;  Adams  v. 
Mercantile  Trust  Co.,  (C.  C.  A.)  66  Fed.  Rep. 
617;  Wiswall  v.  Sampson,  14  How.  (U.  S.)  52; 
Epptrson  v.  Robertson,  91  Tenn.  407. 
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>  Notice  of  Pendency  Filing  or  Recording  Attachment.  —  In  accordance 
with  the  principles  above  stated,  general  notice  of  pendency  statutes  have 
been  held  to  have  no  application  to  an  action  brought  to  recover  a  money 
judgment  only,  although  an  attachment  has  been  issued  and  levied  upon  real 
estati  .'  It  is  otherwise,  it  seems,  under  statutes  which  expressly  provide  for 
the  filing  of  .1  notice  of  pendency  on  the  issuance  of  a  warrant  of  attachment 
intended  to  affect  real  estate,  or  on  the  levy  of  an  attachment  upon  such 
property.2  Under  the  attachment  laws  in  many  states,  where  the  attachment 
is  levied  upon  real  property  a  public  record  in  a  designated  office,  generally 
that  in  which  land  titles  are  registered,  is  a  requisite  of  the  lien;3  and  this 
auxiliary  remedy  is  sometimes  expressly  excluded  from  the  operation  of  the 
notice  of  pendency  statutes.4 

(3)  Record  of  Appointment  of  Receiver.  —  In  like  manner  statutes  relating 
to  receivers  sometimes  require  that  a  public  record  of  the  appointment  be 
made  before  the  sequestration  commences,  as  against  purchasers  in  good  faith 
and  for  value.5 

c.  Suits  to  Foreclose  or  Enforce  Liens  — (i)  In  General.  — A  suit 
to  foreclose  a  lien  secured  upon  real  property  is  lis  pendens,6  and  is  within 
the  general  statutes  requiring  the  filing  of  a  notice  of  pendency  in  actions 
affecting  real  estate  as  a  requisite  to  the  commencement  of  the  lis  pendens,1 


West  Virginia  —  Attachment  Suit  in  Equity  — 
Notice  of  Pendency  Required.  —  De  Camp  v. 
Carnahan,  26  VV.  Va.  839. 

1.  Actions  Affecting  Title  to  Real  Property.  — 

Burkhardi  v.  Sanford,  (Supm.  Ct.  Spec.  T.) 
7  How.  Pr.  (N.  Y.)  329  [reversed  on  other 
grounds  1  Abb.  App.  Dec.  (N.  Y.)  263],  cited  in 
Mills  v.  Bliss,  55  N.  Y.  139.  Contra,  Bell  v. 
Gaylord,  6  N.  Mex.  227. 

2.  Notice  of  Pendency  in  Actions  for  Recovery  of 
Money  Only.  —  U.  S.  v.  Stevenson,  I  Abb.  (U. 
S.)  495.  27  Fed.  Cas.  No.  16,395;  Lamont  v. 
Cheshire,  65  N.  Y.  30;  Fitzgerald  v.  Blake,  42 
Barb.  (N.  Y.)  513,  28  How.  Pr.  (N.  Y.)  no; 
Jaffray  v.  Brown,  17  Hun  (N.  Y.)  575;  Toms  7-. 
Warson,  66  N.  Car.  419;  Cosh-Murray  Co. 
v.  Tuttich,  10  Wash.  449.  Contra,  Armsirong 
v.  Carwile,  56  S.  Car.  463. 

Washington  —  Notice  Takes  Effect  After  Levy 
of  Attachment,  and  Not  Before.  —  Cosh-Murray 
Co.  v.  Tuttich,  10  Wash.  449. 

A  Stranger  to  a  Suit  Proving  an  Interest  in  Prop- 
erty Attached  May  Have  the  benefit  of  the  lis 
pendens  of  the  action  upon  compliance  with 
the  notice  of  pendency  statute.  Toms  v.  War- 
son,  66  N.  Car.  417. 

3.  Attachment  Laws  Requiring  Record  of  Attach- 
ment. —  Satterfield  v.  Malone,  35  Fed.  Rep.  445; 
Bailey  v.  McGregor,  46  Iowa  667;  Day  v. 
Thompson,  11  Neb.  123;  Hodgman  v.  Barker, 
60  Hun  (N.  Y.)  1st,  affirmed  128  N.  Y.  601; 
Van  Camp  v.  Searle,  79  Hun  (N.  Y.)  134,  re- 
versing  in  part  on  other  grounds  147  N.  Y.  150, 
149  N.  Y.  600;  Schacklett's  Appeal,  14  Pa.  St. 
326;  McLaughlin  v.  Phillips,  10  Pa.  Co.  Ct. 
382;  Schall  v.  Rutledge,  1  York  Leg.  Rec.  (Pa.) 
33  See  also  the  titles  Attachment,  vol.  3,  p. 
217;  Recording  Acts. 

4.  Notice  of  Pendency  Statutes  Excluding  Attach- 
ments. —  See,  e.g.,  statutes  of  Massachusetts  and 
Illinois. 

5.  See  the  statutes  and  generally  the  titles 
Receivers;  Recording  Acts. 

6.  Mortgage  Liens  —  England.  —  Wood  v. 
Surr,  19  Beav.  551. 

Connecticut.  —  Lyon  v.  Sandford,  5  Conn.  545. 


Georgia.  —  Swift  v.  Dederick,  106  Ga.  35; 
George  v.  McAllister,  106  Ga.  40;  Stokes  v. 
Maxwell,  59  Ga.  78. 

Iowa.  —  Knowles  v.  Rablin,  20  Iowa  101; 
Stahl  v.  Roost,  34  Iowa  475. 

Kansas.  —  Myers  v.  Jones,  61  Kan.  191 ; 
Smith  v.  Kimball,  36  Kan.  474. 

Michigan.  —  Ruggles  v.  Centreville  First 
Nat.  Bank,  43  Mich.  192. 

Alississippi .  —  Allen  v.  Poole,  54  Miss.  323; 
Brooks  v.  Kelly,  63  Miss.  616. 

Nebraska.  —  Link  v.  Connell,  48  Neb.  574. 
Pennsylvania.  —  Youngman  v.  Elmira,  etc., 
R.  Co.,  65  Pa.  St.  278. 

And  see  the  title  Foreclosure  of  Mort- 
gages, vol.  13,  p.  799. 

Mechanics'  Liens.  —  Tredway  v.  McDonald, 
51  Iowa  663;  Middletonz/.  Davis- Rankin  Bldg., 
etc.,  Co.,  (Ky.  1898)45  S.  W.  Rep.  896,  20  Ky. 
L.  Rep.  263;  Wright  v.  Roberts,  (Supm  Ct. 
Gen.  T.)  8  N.  Y.  Supp.  745,  55  Hun  (N.  Y.) 
610. 

Vendors'  Liens.  —  Fisher  v.  Shropshire,  147 
U.  S.  133,  reversing  on  other  grounds  31  Fed. 
Rep.  694;  Holman  v.  Patterson,  29  Ark.  357; 
Hale  v.  Warner,  36  Ark.  217;  Smith  v.  Kimball, 
36  Kan.  474;  Taylor  v.  U.  S.  Building,  etc.. 
Assoc..  (Ky.  1901)  60  S.  W.  Rep.  927;  Bush  *. 
Williams,  6  Bush  (Ky.)  405;  Allen  v.  Poole.  54 
Miss.  323;  Wagner  v.  Smith,  13  Lea  (Tenn.)  560; 
Rippetoe  v.  Dwyer,  65  Tex.  703,  72  Tex.  520. 
See  also  Erickson  v.  Smith,  79  Iowa  374. 

Vendees' Lien  on  Deposit.- — Burns  v.  Griffin, 
24  Grant  Ch.  (U.  C.)  451  (for  benefit  of  lis 
pendens  vendee  may  biing  bill  in  chancery, 
notwithstanding  he  has  sued  at  law  to  recover 
money  paidl 

Act  of  Confirmation  in  Pais  by  Vendor  After 
Transfer  Does  Not  Affect  Lis  Pendens.  —  Brooks 
v.  Kelly,  63  Miss.  616. 

7.  Mortgage  Liens. —  Wilmont  v.  Meserole, 
41  N.  Y.  Super.  Ct.  274;  Brandon  v.  McCann, 
(Supm.  Ct.  Spec.  T.)  1  Code  Rep.  (N.  Y.)  38. 
See  also  Long  v.  Neville,  29  Cal.  132;  Totten 
v.  Stuyvesant,  3  Edw.  (N.  Y.)  500. 
Mechanics'  Liens.  —  Breen  v.  Lennon,  10  N. 
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unless  excepted  therefrom  by  special  statutory  provision.1 

(2)  Mortgage  Liens.  —  Some  of  the  notice  of  pendency  statutes  expressly 
include  actions  to  foreclose  real  estate  mortgages,  and  furthermore  several  of 
them  provide  that  in  such  actions  a  notice  of  pendency  must  be  filed  at  least 
a  designated  number  of  days  before  decree;  and  decisions  thereunder  have 
held  that  the  failure  to  file  or  to  prove  the  filing  is  an  irregularity  of  which,  as 
such,  advantage  can  be  taken  by  the  adverse  parties,  but  is  not  a  jurisdictional 
defect  rendering  the  judgment  subject  to  collateral  attack.* 

(3)  Mechanics'  Liens.  —  In  New  York,  by  virtue  of  provisions  contained  in 
the  mechanics'  lien  laws,  the  institution  of  an  action  to  foreclose  the  lien  and 
the  filing  of  a  notice  of  pendency  within  a  designated  time  after  the  lien  has 
been  filed  are,  in  some  cases,  necessary  to  the  continuance  of  the  lien.3  In  a 
few  other  states  also  a  notice  is  expressly  required  by  the  mechanics'  lien  laws, 
but  merely  as  a  requisite  of  the  lis  pendens,  with  like  effect  as  notices  under 
the  general  practice.4 

d.  Actions  of  Ejectment  or  in  Nature  of  Ejectment  —  (i)  Right 

to  Possession  of  Premises  —  (a)  Persons  Coming  In  under  Defendant.  —  It  is  well  settled 
that  actions  of  ejectment  or  in  the  nature  of  ejectment  constitute  lis  pendens 
against  persons  coming  in  under  the  defendant  pendente  lite,  so  far  as  the 
right  to  the  possession  of  the  premises  is  concerned.  The  writ  of  possession 
upon  a  judgment  for  the  plaintiff  may  be  executed  against  them,5  and  the 

v.  Vroman,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N. 
Y.)  370,  reversed  on  other  grounds  29  N.  Y. 
App.  Div.  597;  Stuyvesant  v.  Weil,  (Supm.  Ct. 
Spec.  T.)  26  Misc.  (N.  Y.)  445,  reversed  on  other 
grounds  41  N.  Y.  App.  Div.  551;  Slattery  v. 
Schwannecke,  44  Hun  (N.  Y.)  75,  affirmed  118 
N.  Y.  543;  Manning  v.  McClurg,  14  Wis.  350 
[limiting  Boyd  v.  Weil,  11  Wis.  59];  Spraggon 
v.  McGreer,  14  Wis.  439;  Catlin  v.  Pedrick,  17 
Wis.  89;  Farmers',  etc.,  Bank  v.  Eldred,  20 
Wis.  196;  Webb  v.  Meloy,  32  Wis.  319;  Flood 
v.  Isaac,  34  Wis.  423;  Sage  v.  McLaughlin,  34 
Wis.  550;  Mitchell  v.  Rolinson,  52  Wis.  155; 
Leary  v.  Leary,  68  Wis. 662;  McBride  v.  Wright, 
75  Wis.  306;  Huntington  v.  Meyer,  92  Wis. 
557;  Gile  v.  Colby,  92  Wis.  619.  See  also  the 
title  Foreclosure  of  Mortgages, vol.  13,  p.  799. 

3.  Notice  Necessary  to  Continuance  of  Lien  — 
New  York. —  1  Laws  N.  Y.  1897,  c.  418.  £  16 
(Gen.  Laws  1901,  c.  49,  §  16);  Ward  v.  Kilpat- 
rick,  85  N.  Y.  413,  39  Am.  Rep.  674;  Danziger 
v.  Simonson,  116  N.  Y.  329,  affuming  53  N.  Y. 
Super.  Ct.  158;  Hammond  v.  Shephard,  50 
Hun  (N.  Y.)  318;  Sheffield  v.  Robinson,  73  Hun 
(N.  Y.)  173;  Matter  of  Gould  Coupler  Co.,  79 
Hun  (N.  Y.)  206;  Gass  v.  Souther,  45  N.  Y. 
App.  Div.  256,  affirmed  without  opinion  167  N. 
Y.  604;  McAllister  v.  Case,  15  Daly  (N.  Y.) 
299,  leave  to  appeal  granted  7  N.  Y.  Supp,  600; 
McDermott  v.  McDonald,  50  N.  Y.  Super.  Ct. 
153;  Bowes  v.  New  York  Christian  Home,  (N. 
Y.  Super.  Ct.  Spec.  T.)  64  How.  Pr.  (N.  Y.) 
509;  Bates  v.  Masonic  Hall,  etc.,  Fund,  (Supm. 
Ct.  Spec.  T.)  7  Misc.  (N.  Y.)  609;  Fischer  v. 
Hussey,  (N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc. 
(N.  Y.)  529.  See  also  Paine  v.  Bonney,  4  E. 
D.  Smith  (N.  Y.)  734,  6  Abb.  Pr.  (N.  Y.)  99; 
Prior  v.  White,  32  Hun  (N.  Y.)  14,  a7/'«^Mush- 
litt  v.  Silverman,  50  N.  Y.  360. 

4.  Notice  Requisite  of  Lis  Pendens.  —  Sheridan 
v.  Cameron,  65  Mich.  680;  Julius  v.  Callahan, 
63  Minn.  154;  Hokanson  v.  Gunderson,  54 
Minn.  499,  40  Am.  St.  Rep.  354. 

5.  Ejectment  Lis  Pendens  as  to  Right  to  Posses- 
sion —  United   States.  —  Walden  v.    Bodley,  9 


Y.  App.  Div.  36.  See  also  Horn  v.  Jones,  28 
Cal.  195;  Purser  v.  Cady,  120  Cal.  214. 

Vendors'  Liens.  — ■  Pennington  v,  Martin,  146 
Ind.  635;  Mills  v.  Bliss,  55  N.  Y.  139. 

Vendee^'  Liens.  —  Bachmann  v.  Wagner, 
(Supm.  Ct.  Gen.  T.)  16  N.  Y.  Supp.  67,  61  Hun 
(N.  Y.)  625. 

Contra.  —  In  actions  to  enforce  liens  which 
are  a  matter  of  record  or  which  are  a  charge 
upon  the  property  by  virtue  of  statute,  such  as 
mechanics'  and  ta>  liens,  it  has  been  held  that 
no  notice  of  pendency  is  necessary  to  the  lis 
pendens.  Reeve  v.  Kennedy,  43  Cal.  643;  Em- 
pire Land,  etc.,  Co.  v.  Engley,  18  Colo.  388. 
See  also  Head  v.  Fordyce,  17  Cal.  149;  Wright 
v.  Roberts,  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
745.  55  Hun  (N-  Y.)  610;  Frank  v.  Jenkins,  11 
Wash.  611;  Wallbridge  v.  Martin,  2  Ch. 
Chamb.  (Ont.)  275. 

The  mere  filing  of  a  claim  for  a  mechanics' 
lien  in  the  proper  office,  whereby  it  becomes  a 
matter  of  public  record  and  a  charge  against 
the  land,  has  also  been  held  to  commence  the 
lis  pendens,  dispensing  with  the  necessity  of 
making  persons  parties  who  subsequently, 
though  before  action  brought,  have  acquired 
an  interest  in  the  property.  Kaylor  v.  O'Con- 
nor, 1  E.  D.  Smith  (N.  Y.)  672.  See  also  the 
title  Mechanics'  Liens,  13  Encyc.  of  Pl.  and 
Pr.  958. 

Mortgage  by  Deed  Absolute  —  Defeasance  Not 
Recorded.  —  In  an  action  for  the  foreclosure  of 
a  mortgage  by  deed  absolute,  lhe  defeasance 
not  being  recorded  at  the  time  of  the  pendente 
lite  purchase,  and  no  notice  of  pendency  hav- 
ing been  filed,  there  is  no  lis  pendens.  Car- 
penter v.  Lewis,  119  Cal.  18. 

1.  Special  Statutory  Provisions  Excluding  Ac- 
tions to  Enforce  Certain  Liens.  —  See  the  several 
statutes,  and  see  Harmon  v.  Byram,  11  W.  Va. 
511;  De  Camp  v.  Carnahan,  26  W.  Va.  839; 
Shumate  w.  Crockett,  43  W.  Va.  49:;  Goff  v. 
McLain,  48  W.  Va.  445. 

2.  Statutes  Providing  that  Notice  Must  Be  Filed 
—  Proof  of  Filing  —  Failure  to  File.  —  Brando w 
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judgment  conclusively  establishes  their  liability  for  the  mesne  profits  for  the 
period  of  their  possession.1 

b    Expiration  and  Alienation  of  Plaintiff's  Right  and  Title.  —  Where  the  title  of  the 

plaintifl  expires  pending  the  action,  as  where  he  has  a  freehold  estate  other 
than  a  fee  simple,  or  an  estate  for  years  which  falls  in  at  that  time,  no  judg- 
ment for  the  possession  is  proper,  but  only  one  for  damages  should  be  ren- 
dered.2 On  the  other  hand,  a  transfer  pendente  lite  of  the  plaintiff's  right 
and  title  by  voluntary  conveyance  or  as  the  result  of  judicial  proceedings 
will  not,  according  to  the  weight  of  authority,  defeat  the  action;  but  a  judg- 
ment for  the  plaintiff  will  inure  to  the  benefit  of  the  vendee,  while  one  for 
the  defendant  will,  by  force  of  the  lis  pendens,  conclude  him.3  In  some 
jurisdictions,  however,  the  rule,  in  the  absence  of  a  statute  declaring  the  effect 
of  transfers  by  the  plaintiff  pending  the  ejectment,  is  that  he  can  recover  only 
on  proof  of  title  and  right  to  possession  both  at  the  beginning  of  the  action 
and  at  the  time  of  the  trial.4 

(2)  Title  to  Premises  —  (a)  Early  Action.  —  Formerly  the  action  of  ejectment 


How.  (U.  S.)  34;  Vance  v.  Wesley,  42  U.  S. 
App.  709,  affirming  ill  Fed.  Rep  612;  Holmes 
f.  Grabeel,  81  Fed.  Rep.  145;  Richmond,  etc., 
R.  Co.  v.  Findley,  32  Fed.  Rep.  641;  Smith 
v.  Trabue,  1  McLean  (U.  S.)  87,  22  Fed.  Cas. 
No.  13,116,  writ  of  error  dismissed  9  Pet.  (U. 
S.)4- 

Alabama.  —  Howard  v.  Kennedy,  4  Ala.  592, 
39  Am.  Dec.  307. 

California.  —  Sampson  v.  Ohleyer,  22  Cal. 
200;  Satterlee  v.  Bliss,  36  Cal.  489;  Leese  v. 
Clark,  29  Cal.  665  Mayne  v.  Jones,  34  Cal. 
483;  Wetherbee  v.  Dunn,  36  Cal.  147,  95  Am. 
Dec.  166;  Huerstal  v.  Muir,  64  Cal.  450. 

Kentucky. — Jones  v.  Chiles,  2  Dana  (Ky.) 
25;  Henly  v.  Gore,  4^Dana  (Ky.)  133. 

Louisiana.  —  Richardson  v.  Scott,  6  La.  55. 
See  also  Barelli  v.  Delassus.  16  La.  Ann.  280. 

Maine.  —  Smith  v.  Hodsdon,  78  Me.  180. 

Mississippi.  —  Newman  v.  Mackin,  13  Smed. 
&  M.  (Miss.)  383- 

Missouri. — Slate  v.  Harrington,  41  Mo.  App. 
439;  Mcllwrath  v.  Hollander,  73  Mo.  105,  39 
Am.  Rep  484. 

New  York. — Jackson  v.  Stone,  13  Johns. 
(N.  Y.)  447,  cited  in  Jackson  v.  Tuttle,  9  Cow. 
(N.  Y.)  233.  See  also  Van  Allen  v.  Rogers,  1 
Johns.  Cas.  (N.  Y.)28i,  I  Am.  Dec.  113. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342;  Bradley  v.  McDaniel,  3  Jones  L.  (48 
N.  Car  )  128. 

Pennsylvania.  —  Snively  v.  Hitechew,  59  Pa. 
St.  49- 

South  Carolina.  —  Ex  p.  Black,  2  Bailey  L. 
(S.  Car.)  8. 

Tennessee.  —  Hickman  v.  Dale,  7  Yerg. 
(Tenn.)  149;  Wallen  v.  Huff,  3  Sneed  (Tenn.) 
82;  Thomasson  v.  White,  6  Baxt.  (Tenn.)  148. 

1.  Judgment  Conclusive  in  Action  for  Mesne 
Profits.  —  Doe  v.  Whitcomb,  8  Bing.  46,  21  E. 
C.  L.  216;  GouTd  v.  Stanton,  16  Conn.  16;  Jack- 
son v.  Hills,  8  Cow.  (N.  Y.)  290.  See  also 
Caperion  v.  Schmidt,  26  Cal.  479,  85  Am.  Dec. 
187;  Van  Alen  v.  Rogers,  1  Johns.  Cas.  (N.  Y.) 
281,  1  Am.  Dec.  113;  Beebe  v.  Elliott,  4  Barb. 
(N.  Y.)  457;  Bradley  v.  McDaniel,  3  Jones  L. 
(48  N.  Car.)  128.  And  see  the  title  Ejectment, 
vol.  10,  p.  536,  note. 

2.  Expiration  of  Title  Pending  Action.  —  Jack- 
son v.  Davenport,  18  Johns.  (N.  Y.)  295.  See 
al-o  the  title  Ejectment,  vol.  10,  p.  537,  note  2. 

This  Rule  in  Ejectment  is  sometimes  declared 


by  statute.  See  Mills  v.  Graves,  44  111.  50; 
Van  Rensselaer  v.  Owen,  48  Barb.  (N.  Y.)  61, 
33  How.  Pr.  (N.  Y.)  13;  Lang  v.  Wilbraham,  2 
Duer  (N.  Y.)  171;  De  Lisle  v.  Hunt,  36  Hun 
(N.  Y.)  620;  Baker  v.  Johns.  38  Hun  (N.  Y.) 
625,  2  How  Pr.  N.  S.  (N.  Y.)  464;  Lever  v. 
Foote,  82  Hun  (N.  Y.)  393;  Olendotf  v  Cook, 
1  Lans.  (N.  Y.)  37;  Woodhull  v.  Rosenthal,  61 
N.  Y.  382,  affirming  5  Alb.  L.  J.  27;  and  see  the 
several  statutes. 

3.  Ejectment  Lis  Pendens  as  to  Alienations  by 
Plaintiff  —  United  States.  —  Henderson  v.  Wana- 
maker,  49  U.  S.  App.  174. 

Georgia.  —  Wood  v.  McGuire,  21  Ga.  576. 

Kentucky. — Jackson  v.  Jeffries,  1  A.  K. 
Marsh.  (Ky.)  88. 

New  York.  —  Van  Rensselaer  v.  Owen,  48 
Barb.  (N.  Y.)  64,  33  How.  Pr.  (N.  Y.)  12;  Jack- 
son v.  Leggett,  7  Wend.  (N.  Y.)  377. 

Ohio.  — McChesney  v.  Wainwright,  5  Ohio 
452;  Dawson  v.  Porter,  2  Ohio  304. 

Texas.  —  Lee  v.  Salinas,  15  Tex.  495 ;  Hearne 
v.  Erhard,  33  Tex.  60. 

And  see  the  title  Ejectment,  vol.  10,  p.  494. 

4.  Rule  that  Alienation  Pendente  Lite  by  Plain- 
tiff Defeats  Action. —  Doe  v.  Bluck,  3  Canipb. 
447;  Carroll  v.  Norwood,  5  Har.  &  J.  (Md  ) 
155;  Cresap  v.  H utson,  9  Gill  (Md.)  270;  Berry 
v.  Derwart,  55  Md.  66;  Arrington  v.  Arring- 
ton,  114  N.  Car.  116;  M'Culloch  v.  Cowher, 
5  W.  &  S.  (Pa.)427;  Cheney  v.  Cheney,  26  Vt. 
606;  Johnston  v.  Jarret,  14  W.  Va.  230,  citing 
Johnston  v.  Griswold,  8  W.  Va.  243. 

Statutory  Provisions  Have  Nullified  This  Doc- 
trine to  a  greater  or  less  extent  in  many  of  the 
states.  Mills  v.  Graves,  44  111.  50  {approved  \n 
Johnson  v.  Shinkle,  50  111.  137];  Alden  v. 
Grove,  18  Pa.  St.  377;  Longbine  v.  Piper,  70 
Pa.  St.  378;  Dillon  v.  Dougherty,  2  Grant  Cas. 
(Pa.)  99;  Cheneys.  Cheney,  26  Vt  606;  Beck- 
with  v.  Thompson,  18  W.  Va.  103;  Fisher  v. 
Camp,  26  W.  Va.  576. 

Ejectment  Based  on  Equitable  Title.  —  Where 
an  equiiable  title  will  support  ejectment,  final 
judgment  for  the  defendant  based  on  the  non- 
performance by  the  plaintiff  of  his  contract  to 
purchase  the  premises  is  conclusive  against  a 
pendente  lite  purchaser  of  the  equitable  title. 
Hersey  v.  Turbett,  27  Pa.  St.  418  [cited  in  Hill- 
side Coal,  etc.,  Co.,  v.  Heermans,  191  Pa.  St. 
n6j;  Hill  v.  Oliphant,  41  Pa.  St.  364.  See  also 
the  title  Ejectment,  vol.  10,  p.  482,  note. 
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was  a  mere  possessory  action,  and  except  as  to  the  right  to  possession  between 
the  date  of  the  demise  and  that  of  the  recovery  the  judgment  concluded  no 
one;  and  there  was  no  bar  to  ejectments  ad  infinitum  by  the  unsuccessful 
party,  whether  plaintiff  or  defendant,  in  the  absence  of  a  ground  for  equitable 
relief.1 

(b)  Modern  Action.  —  By  virtue  of  statutory  changes  in  its  character,  the 
modern  action  of  ejectment  or  in  the  nature  of  ejectment  is  generally  lis 
pendens,  and  the  judgment  is  conclusive,  not  only  on  the  right  to  possession  of 
the  premises,  but  also  on  the  title,  at  issue  and  adjudicated;  except  that  in 
some  jurisdictions  a  statutory  right  to  a  second  trial  is  conferred  upon  the 
unsuccessful  party.2 

(3)  Notice  of  Pendency  and  Res  Judicata  Statutes.  —  The  language  used  in 
the  general  laws  relating  to  notices  of  pendency,  as  construed  by  the  courts, 
is  broad  enough  to  include  actions  of  ejectment;3  but  such  actions  are  often 
included  by  express  mention  4  or  made  the  subject  of  a  special  act.5  In  some 
states,  also,  provisions  as  to  res  judicata  contained  in  the  statutes  relating  to 
ejectment  are  in  effect  legislation  regulating  the  lis  pendens  of  such  actions.6 
Such  special  laws  will,  under  familiar  rules  of  statutory  construction,  prevail 
over  the  general  law,  in  the  absence  of  a  clear  indication  to  the  contrary.7 

e.  Forcible  Entry  and  Detainer.  — An  action  of  forcible  entry  and 
detainer,  like  ejectment,  is  within  the  law  of  lis  pendens,  and  persons  coming 
in  under  the  defendant  or  taking  title  from  the  plaintiff  after  the  lis  pendens 
is  commenced  are  bound  by  the  final  judgment.8 

/.  Suits  for  Partition  —  (1)  In  General. — A  suit  for  partition  is  lis 


1.  Former  Recovery  No  Bar  to  Other  Ejectments. 

—  Miles  v.  Caldwell,  2  Wall.  (U.  S.)35;  Caper- 
ton  v.  Schmidt,  26  Cal.  479,  85  Am.  Dec.  187; 
Bates  v.  Stearns,  23  Wend.  (N.  Y.)482;  Ainslie 
v.  New  York,  1  Barb.  (N.  Y.)  168:  Beebe  v. 
Elliott,  4  Barb.  (N  YO457;  Clarke  v.  Baird, 
7  Barb.  (N.  Y.)6i;  Thompson  v.  Clark,  4  Hun 
(N.  Y.)  164,  6  Thomp.  &  C.  (N.  Y.)  510.  See 
also  Van  Alen  v.  Rogers,  I  Johns.  Cas  (N.  Y.) 
281,  1  Am.  Dec.  113;  Leland  v.  Tousey,  6 
Hill  (N.  Y.)  328. 

2.  See  Caperion  v.  Schmidt,  26  Cal.  479,  85 
Am.  Dec.  187,  and  generally  statutory  pro- 
visions and  cases  cited  in  this  subdivision. 

3.  Statutes  Requiring  Notice  "in  an  Action 
Affecting  the  Title  to  Real  Property."  —  "It  can- 
not be  doubted  but  that  such  language,  in  its 
literal  reading,  includes  actionsin  ejeciment." 
Webster  v.  Pierce,  108  Wis.  407,  per  Marshall, 
J.  See  also  Fogarty  v.  Sparks.  22  Cal.  143; 
Calderwood  v.  Tevis,  23  Cal.  335.  Contra,  Watt- 
son  v.  Dowling,  26  Cal.  125;  Long  v.  Neville, 
29  Cal.  132;  Pariridge  v.  Shepard,  17  Cal.  470. 

4.  Statutes  Requiring  Notice  in  Actions  Affect- 
ing Title  or  Right  to  Possession  of  Real  Property. 

—  See  the  statutory  provisions  of  California, 
Kentucky,  Montana,  Nevada,  New  Jersey, 
New  York,  Utah.  And  see  Partridge  v.  Shep- 
ard. 71  Cal.  470. 

6.  Statute  Requiring  Indexing  of  Notice  in  ac- 
tions of  ejectment  or  to  recover  real  estate.  1 
Pepp.  &  L.  Dig.  Laws  Pa.  (1894),  p.  1706,  par. 
30;  Bolin  v.  Connelly,  73  Pa.  St.  336;  Duff  v. 
McDonough,  155  Pa.  St.  10;  Hillside  Coal, 
etc.,  Co.  v.  Heermins,  191  Pa.  St.  116. 

Notice  of  Lis  Pendens  Required  in  Actions  In- 
volving Real  Property  Where  Unknown  Persons 
Are  Made  Defendants.— Stat.  Minn.  (1894),  g  5818; 
Shepard  v.  Ware,  46  Minn.  174,  24  Am.  Si. 
Rep.  212;  Ware  v.  Easton,  46  Minn.  180;  In- 
gle* v.  Welles,  53  Minn.  197. 

«  C.  of  L. — 41  t>4i 


6.  Res  Judicata  Statutes  Effecting  Lis  Pendens. 

—  Maltonner  v.  Dimmick,4  Barb.  (N.  Y.)  566; 
Cagger  v.  Lansing,  64  N.  Y  417;  Haynes  v. 
Onderdonk,  2  Hun  (N.  Y.)  619,  5  Thomp.  &  C. 
(N.  Y.)  176;  Phillips  v.  Rome,  etc.,  R.  Co., 
(Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  799,  affirmed 
without  opinion  128  N.  Y.  578;  Webster  v. 
Pierce,  108  Wis.  407;  and  see  the  New  Yen  k 
cases  cited  supra,  this  subdivision,  Early 
Action, 

Under  the  existing  statutes  of  these  states, 
the  conclusiveness  of  the  judgment  as  to  in- 
terests  acquired  pendente  lite  dales  from  the 
filing  of  a  notice  of  the  pendency  of  the  action, 
instead  of  frcm  its  commencement.  Thompson 
v.  Clark,  4  Hun  (N.  Y.)  164,  6  Thomp.  &  C. 
(N.  Y.)  510  (action  for  mesne  profits  against 
third  person  coming  in  under  ckfendant/™- 
dente  lite);  Sherman  v.  Bemis,  58  Wis.  343; 
Webster  v.  Pierce,  108  Wis.  407. 

An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  preju- 
diced bv  any  alienaiion  made  by  such  person, 
either  before  or  after  the  commencement  of 
the  action.  Long  v.  Neville,  29  Cal.  132; 
Partridge  v.  Shepard,  71  Cal.  470. 

7.  Ejectment  Statutes  Regulating  Lis  Pendens 
Prevail  over  General  Notice  of  Pendency  Acts.  — 
Sheridan  v.  Andrews,  49  N.  Y.  478,  affirming 
3  Lans.  (N  Y.)  129;  Webster  v.  Pierce,  108 
Wis.  407.  See  also  Sherrer  v.  Goodwin,  125 
Cal.  154;  Sherman  v.  Bemis,  58  Wis.  343; 
Webster  v.  Killen,  99  Wis.  525.  Compare 
Partridge  v  Shepard,  71  Cal.  470. 

8.  Persons  Coming  In  under  Defendant.  —  New- 
man v.  Mackin,  13  Smcd.  Sz  M.  (Miss.)  383. 

Transfer  by  Plaintiff  Pendente  Lite.  —  Bell  v. 
Brulin,  30  III.  App.  300. 

Actions  of  Forcible  Entry  and  Detainer  —  Ex- 
cluded from  Notice  of  Pendency  Statute.  —  Acts 
Ky.  1896,  c.  11,  §  l. 
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r,  with  the  result  that  if  the  decree  orders  a  sale  of  the  propert)',  the 
title  of  the  purchaser  thereat  is  not  affected  by  a  transfer  pendente  lite,  which 
will  attach  only  to  the  share  of  the  proceeds  allotted  to  the  alienor;  other- 
wise  it  w  ill  follow  the  partition  and  attach  to  the  premises  set  off  to  him.1 

(2)  Notices  oj  Pendency,  —  In  several  of  the  states  the  filing  of  a  notice  of 
pendency  as  a  requisite  of  the  lis  pendens  of  suits  for  partition  is  required  by 
the  laws  relating  to  the  partition  of  real  property.2 

g.  SUITS  FOR  Divorce  and  Alimony.  —  As  in  other  cases,  a  suit  for 
divorce  and  alimony  will  not  constitute  a  lis  pendens  unless  specific  real  prop- 
erty is  described  in  the  bill  or  petition  and  sought  to  be  charged  with  the  pay- 
ment of  the  sum  claimed.3 

h.  Proceedings  in  Insolvency  or  Bankruptcy.  —  The  effect  of  lis 
pendens  has  been  given  to  proceedings  in  insolvency  or  bankruptcy,  whether 
involving  real  property  or  personal  property,  or  both.4 

i.  Suits  on  Unrecorded  Instruments.  —  It  has  generally  been  held 
that  the  method  provided  by  the  recording  acts  for  fixing  with  constructive 
notice  creditors  and  subsequent  purchasers  of  property  to  which  the  acts  apply 
is  exclusive,  and  therefore  that  a  suit  based  upon  an  instrument  not  recorded, 
or  insufficiently  recorded  for  purposes  of  such  notice,  is  not  lis  pendens*  But 
there  is  considerable  authority  to  the  contrary.6 


1.  Suits  for  Partition — United  States.  —  Mc- 
Claskey  v.  Barr,  48  Fed.  Rep.  130,  modified  on 
other  grounds  62  Fed.  Rep.  211. 

Alabama.  — Griel  v.  Randolph,  108  Ala.  601; 
Stein  v.  McGrath,  (Ala.  1900)  30  So.  Rep.  792. 

Illinois.  —  Loomis  v.  Riley,  24  111.  307  [cited 
in  Manly  v.  Pettee,  38  111.  129];  Smith  v.  Craw- 
ford, 81  111.  296;  Speck  v.  Pullman  Palace  Car 
Co.,  121  111.  33;  Macgregor  v.  Malarkey,  96 
111.  App.  421. 

Indiana.  —  Edwards  v.  Dykeman,  95  Ind. 
509. 

Kentucky. — Hawes  v.  Orr,  10  Bush  (Ky.)  431. 

Missouri.  —  Hart  v.  Steedman,  98  Mo.  452; 
Holloway  v.  Holloway,  103  Mo.  274. 

Nebraska.  —  Clark  v.  Charles,  55  Neb.  202. 

New  York.  —  Brooks  v.  Davey,  109  N.  Y. 
495;  Ellsworth  v.  Cook,  8  Paige  (N.  Y.)  643; 
Sears  v.  Hyer,  1  Paige  (N.  Y.)  483;  Westervelt 
v.  Haff,  2  Sandf.  Ch.  (N.  Y.)  98;  Church  v. 
Church,  3  Sandf.  Ch.  (N.  Y.)  434;  Bell  v.  Git- 
tere,  (Buffalo  Super.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  61. 

Ohio.  —  Cradlebaugh  v.  Pritchett,  8  Ohio  St. 
647,  72  Am.  Dec.  610;  Comer  v.  Dodson,  22 
Ohio  St.  615. 

Pennsylvania.  —  Baird  v.  Corwin,  17  Pa.  St. 
462;  VVelty  v.  Ruffner,  9  Pa.  St.  224. 

Texas.  —  Griffin  v.  Wilson,  39  Tex.  213. 

See  also  the  title  Partition. 

Acquisition  of  Title  of  All  Persons  Interested.  — 
The  rights  of  one  vvho,  pending  a  suit  for  par- 
tition, acquires  the  title  of  each  of  the  persons 
interested  in  the  property  cannot  be  affected 
by  the  lis  pendens.     Hawes  v.  Orr,  10  Bush 

(Ky.)43t. 

2.  See  the  several  statutes. 

Re3  Judicata  Statutes  sometimes  provide  that 
the  judgment  in  partition  shall  be  conclusive 
against  persons  claiming  through  or  under  a 
party  to  the  suit,  after  the  filing  of  the  notice 
of  pendency.  Brooks  v.  Davey,  109  N.  Y.  495; 
Bell  v.  Gittere,  (Buffalo  Super.  Ct.  Gen.  T.) 
14  N.  Y.  St.  Rep.  61. 

3.  Actions  Involving  No  Claim  to  Specifio  Prop- 
erty      Ut  Pondans,  _  sun.  Ins,  Cq,  While, 


Hi 


123  Cal.  196.  See  generally  the  title  Ali- 
MONV,  vol.  2,  p.  132,  where  the  subject  is  dis- 
cussed. 

Actions  for  Divorce  and  Alimony  Establish  No 
Lien  unless  by  Decree.  —  Wigneyz>.  Wigney,  7  P. 
D.  228;  White  v.  White,  6  Ont.  Pr.  208;  Shep- 
pard  v.  Kennedy,  10  Ont.  Pr.  242;  Crandell 
v.  Crandell,  20  Can.  L.  J.  329,  4  Can.  L.  T. 
500;  McClelland  v.  Phillips,  6  Colo.  App.  47; 
Houston  v.  Timmerman,  17  Oregon  499,  11 
Am.  St.  Rep.  848. 

Actions  for  Divorce  and  Alimony  where  Specific 
Property  Described  Held  Lis  Pendens.  —  Ulrich  v. 
Ulrich,  3  Mackey  (D.  C.)  290;  Vanzant  v.  Van- 
zant,  23  111.  536;  Wilkinson  v.  Elliott,  43  Kan. 
590,  19  Am.  St.  Rep.  158;  Garver  v.  Graham, 
6  Kan.  App.  344;  Fletcher  v.  Fletcher,  8  Ohio 
Cir.  Dec.  271,  15  Ohio  Cir.  Ct.  271,  7  Ohio 
Cir.  Dec.  605;  Berg  v.  Ingalls,  79  Tex.  522. 
See  also  Tolerton  v.  Williard,  30  Ohio  St.  579; 
Spencer  v.  Spencer,  9  R.  I.  150. 

Statutory  Prohibition  Against  Transfers.  — "Rus- 
sell v.  Rice,  103  Ga.  310;  Berg  v.  Ingalls,  79 
Tex.  522;  Moore  v.  Moore,  73  Tex.  382,  citing 
Hagerty  v.  Harwell,  16  Tex.  663. 

4.  See  the  title  Insolvency  and  Bank- 
ruptcy, vol  16,  p.  698  (transfers  pending  bank- 
ruptcy), p.  741  (when  assignee's  title  vests), 
p.  743  et  sea.  (actions  against  debtor  and  liens). 

5.  Suits  on  Unrecorded  Instruments  Not  Lis  Pen- 
dens.—  Wyatt  v.  Barwell,  19  Ves.  Jr.  435; 
Douglass  v.  McCrackin,  52  Ga.  596;  Moody  v. 
Millen,  103  Ga.  452;  M'Cutchen  v.  Miller,  31 
Miss.  65;  Baker  v.  Bartlett,  18  Mont.  446,  56 
Am.  St.  Rep.  594  [citing  Warnock  v.  Harlow, 
96  Cal.  298,  31  Am.  St.  Rep.  209];  Newman  sr. 
Chapman,  2  Rand.  (Va.)  93,  14  Am.  Dec.  766. 
See  also  Thompson-Hiles  Co.  v.  Dodds,  95  Ga. 
754;  Thayer  v.  Ansell,  24  L.  C.  Jur.  181. 

6.  Suits  on  Unrecorded  Instruments  Lis  Pendens. 
—  Boiling  v.  Carter,  9  Ala.  921;  Hoole  v. 
Atty.-Gen.,  22  Ala.  190;  Thorns  v.  Southard, 
2  Dana  (Ky.)  47b,  26  Am.  Dec.  467;  Taylor  v. 
U.  S.  Building,  etc.,  Assoc.,  (Ky.  1901)  60  S.  W. 
Rep.  927;  Lebanon  Sav,  Bank  v.  Hollenbeck, 
3q  Minn,        §an  Amonio  Brewing  Assoc,  c. 
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j.  Inquisitions  of  Lunacy  or  Habitual  Drunkenness.  —  There  are 
some  dicta  to  the  effect  that  inquisitions  to  determine  whether  through 
insanity  or  other  mental  incapacity  a  person  is  incompetent  to  manage  his 
estate  are  lis  pendens}  But  the  decisions  which  announce  it  are  also 
authority  for  the  inconsistent  and  well-established  rule  of  law  that  an  inqui- 
sition found  is  only  presumptive  and  not  conclusive  evidence  of  mental  inca- 
pacity against  strangers  who  have  acquired  interests  in  the  property  within 
the  period  overreached  ;  3  and  the  better  opinion  would  seem  to  be  that  the 
doctrine  of  lis  pendens  has  no  application  to  such  proceedings.3 

k.  Suits  to  Charge  Separate  Estate  of  Married  Woman.  —  A  suit 
to  subject  specific  real  property  of  a  married  woman  to  the  payment  of  a  debt 
for  which  she  is  liable  is  not  merely  a  suit  for  a  money  judgment,  but  directly 
concerns  the  property,  and  is  lis  pendens*  and  within  the  scope  of  most  of 
the  statutes  which  require  the  filing  of  a  notice  of  pendency  as  a  requisite  to 
the  commencement  of  the  lis  pendens.* 

I.  Actions  to  Establish  or  Annul  Wills.  —  A  will  devising  real  prop- 
erty operates  as  a  conveyance  thereof,  and  an  action  at  law  or  a  suit  in  equity 
to  establish  such  a  will  or  to  contest  its  validity  directly  involves  the  title  to 
the  property,  and  is  lis  pendens.6 

m.  Debt  Against  Heir. — An  action  of  debt  against  an  heir  upon  a 
specialty  given  by  his  ancestor  binding  himself  and  his  heirs  is  brought  in 
respect  of  the  land  which  the  heir  obtained  by  descent;  and  an  alienation 
pendente  lite  is  of  no  effect  against  a  judgment  for  the  plaintiff.7 


Arctic  Ice-Mach.  Mfg.  Co.,  81  Tex.  99.  See 
also  Smith  v.  Kimball,  36  Kan.  474. 

Termination  of  Record  Notice  of  Lien  Pending 
Suit  Does  Not  Affect  Rights  Acquired  by  Lien. 

—  Armstrongs.  Broom,  5  Utah  176,  affirmed 
137  U.  S.  266  (stated  under  the  title  Chattel 
Mortgages,  vol.  5,  p.  1013,  note  2);  Young 
v.  Kelly,  3  App.  Cas.  (I).  C.)  296,  22  Wash.  L. 
Rep.  313;  National  Bank  v.  Sprague,  21  N.  J. 
Eq.  530.  Compare  Nutt  v.  Cuming,  22  N.  Y. 
App.  Div.  92,  affirmed  155  N.  Y.  309,  O'Brien, 
J.,  dissenting;  Juson  v.  G  irdiner,  11  Grant  Ch. 
(U.  C.)  23,  Vankoughnet,  C,  dissenting. 

1.  Inquisitions  de  Lunatico  Inquirendo  Lis  Pen- 
dens.—  L'Amoureux  v.  Crosby,  2  Paige  (N.  Y.) 
426,  22  Am.  Dec.  655;  Griswold  v.  Miller,  15 
Barb.  (N.  Y.)  520. 

2.  Inquisitions  Found  Not  Conclusive  Evidence 
Against  Strangers.  —  See  cases  cited  in  the  pre- 
ceding note;  and  see  the  titles  Habitual 
Drunkards,  vol.  15,  p.  240;  Insanity,  vol.  16, 
pp.  606,  607. 

3.  Inquisitions  as  to  Incapacity  Not  Lis  Pendens. 

—  See  the  title  Habitual  Drunkards,  vol.  15, 
pp.  242,  243,  and  see  Addison  v.  Dawson,  2 
Vern.  678,  stated  in  the  title  Insanity,  vol.  16, 
p.  607,  note  2. 

Indexing  Suit  as  Lien  —  Pennsylvania.  —  Duff 
v.  McDonough,  155  Pa.  St.  to. 

4.  Bill  in  Equity  to  Charge  Separate  Estate  of 
Married  Woman. —  I  lines  v.  Duncan,  79  Ala. 
112,  58  Am.  Rep.  580;  Kelly  v.  Turner,  74  Ala. 
513;  Rooney  v.  Michael,  84  Ala.  585;  Jordan 
v.  Everett,  93  Tenn.  390  (wherein  it  was  said: 
"  In  such  case,  no  affidavit  to  the  bill,  no 
judgment  at  law,  noattachment  or  injunction, 
are  necessary  to  fix  the  lien  ");  Hughes  v. 
Hamilton,  19  W.  Va.  366.  See  also  Bruff 
v.  Thompson,  31  W.  Va.  16.  Contra,  Chaffc 
v.  Patterson,  61  Miss.  28. 

As  Between  Creditors.  —  In  some  states  assets 
ji bich  can  fee  pursued  pnly  in  equity  must  be 


distributed  pari  passu  among  all  the  creditors 
before  the  court;  and  in  such  jurisdictions  the 
bill  is  not  lis  pendens  as  to  other  creditors  who 
pendente  lite  intervene  or  institute  similar  pro- 
ceedings. Heiman  v.  Fisher,  11  Mo.  App. 
275;  Todd  v.  Lee,  15  Wis.  365,  16  Wis.  481. 
See  also  Rieper  v.  Rieper,  79  Mo.  352,  cited  in 
St.  Louts  v.  O'Neil  Lumber  Co..  114  Mo.  74. 
And  see  supra,  this  subsection,  Creditors' 
Suits. 

5.  Within  Notice  of  Pendency  Actions.  —  Rosen- 
heim v.  Hartsock,  90  Mo.  357;  Brainerd  v. 
White.  48  N.  Y.  Super.  Ct.  399,  12  Abb.  N. 
Cas.  (N.  Y.)407;  Little  v.  Rawson,  (Supm.  Ct. 
Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  253;  Sanders 
v.  Warner,  2  N.  Y.  Wkly.  Dig.  507.  See  also 
Hughes  v.  Hamilton,  19  W.  Va.  366. 

6.  Actions  to  Establish  or  Annul  Wills  Devising 
Real  Property.  —  Mcllwrath  v.  Hollander,  73 
Mo.  105,  39  Am.  Rep.  484  [approved  in  Hughes 
v.  Burriss,  85  Mo.  660J;  Garth  v.  Crawford, 
Barn.  Ch.  450  [,rz*/>  nom.  Garth  v.  Ward,  2  Alk. 
174];  Finch  v.  Newnham,  2  Vern.  217. 

7.  Debt  Against  Heir. —  Co.  Litt.  \oib;  Den 
v.  Jaques,  10  N.  J.  L.  259;  Newman  v.  Chap- 
man, 2  Rand.  (Va.)  93,  14  Am.  Dec.  766;  See 
also  the  titles  Debts  of  Decedents,  vol.  8,  pp. 
1098,  1099;  Heirs  and  Devisees,  10  Encyc.  of 
Pl.  and  Pr.  24. 

Notice  of  Pendency.  —  In  Xrw  York,  by  stat- 
ute, actions  may  be  brought  by  creditors  of  de- 
cedents against  the  next  of  kin,  legatees,  etc.. 
to  recover  out  of  the  assets  paid  or  distributed 
to  them;  and  a  judgment  for  the  plaintiff  is  con- 
clusive against  persons  who  acquire  interest  in 
real  estate  from  a  defendant  after  the  filing 
of  a  notice  of  pendency.  Code  Civ.  Pro.  N. 
Y.,  %  1853;  Morris  v.  Mowatt,  2  Paige  (N.  Y.) 
586,  22  Am.  Dec.  66l;  Matter  of  Rochester,  46 
Hun  (N.  Y.)  C51,  affirmed  1 10  N.  Y.  isg;  Rog- 
ers v.  Patterson,  79  Hun  (N.  Y.)  483,  affirmed 
without  opinion  ijq  N,  Y.  j6o;  Rogers  v,  Pau 
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of  Lis  Pendens. 


QUO  WARRANTO.  It  has  been  held  that  an  action  of  quo  warranto 
which  involves  the  right  to  property,  as  where  it  is  brought  against  trustees 
of  a  religious  corporation,  is  Us  pendens,  preventing  alienation  pendente  Hie.1 
But  it  is  otherwise  of  quo  warranto  against  a  corporation  for  the  forfeiture  of 
its  franchise.2 

4.  Special  Proceedings.  —  In  analogy  to  actions  and  suits,  the  effect  of  lis 
pi  ndens  has  been  given  to  proceedings  special  in  form,  but  having  pleadings 
ami  adverse  parties,3  sometimes  without  regarding  the  requirements  of  notice 
of  pendency  statutes.4  On  the  other  hand,  it  has  been  held  that  special  pro- 
ceedings do  not  have  the  requisites  necessary  to  lis  pendens  5  and  are  not 
within  the  scope  of  those  notice  of  pendency  statutes  which  in  terms  relate 
only  to  actions  and  suits;0  and  special  statutory  provisions  have  been  con- 
sidered necessary  to  place  "  proceedings"  on  the  same  footing  with  actions 
and  suits  in  this  particular,  and  have  been  enacted  in  some  jurisdictions.7 

5.  Collateral  Proceedings  in  Actions.  —  Collateral  proceedings  in  a  cause,  for 
example,  applications  for  the  appointment  of  receivers,  and  orders  made 
therein  whereby  property  is  affected,  are  not  lis  pendens,  at  least  where  the 
suit  itself  is  not;  8  but  some  of  the  lis  pendens  statutes  provide  for  the  filing 
or  recording  of  memoranda  of  orders  affecting  real  estate  with  like  effect  to 
that  of  notices  of  pendency.9 


terson,  87  Hun  (N.  Y.)  219.  And  see  generally 
the  tide  Debts  of  Decedents,  vol.  8,  pp.  1098, 
1099. 

1.  Quo  Warranto  Involving  Right  to  Property. 

—  Com.  v.  Dieffenbach,  3  Grant  Cas.  (Pa.)  368. 

2.  Quo  Warranto  Against  Corporation  to  Forfeit 
Franchise.  —  Ilavemeyer  v.  Superior  Cl.  84  Cal. 
327,  18  Am.  St.  Rep.  192.  Contra,  State  v. 
Nebraska  Distilling  Co.,  29  Neb.  700,  29  Am. 
&  Eng.  Corp.  Cas.  656. 

3.  Condemnation  Proceedings.  —  See  Hartleys. 
Keokuk,  etc.,  R.  Co.,  85  Iowa  455,  and  the 
cases  cited  in  the  next  note. 

Proceedings  before  a  board  of  supervisors 
for  the  condemnation  of  land  are  not  judicial 
proceedings  constituting  lis  pendens.  Curran 
v.  Shattuck,  24  Cal.  427. 

Probate  Proceedings.  —  Thompson  v.  Roe,  23 
Ga.  399.    See  also  Seibel  v.  Bath,  5  Wyo.  409. 

Supplementary  Proceedings. —  See  supra,  this 
section,  Particular  Actions  and  Suits  —  Supple- 
mentary  Proceedings. 

Proceedings  to  Set  Aside  Entry  of  Satisfaction  of 
a  Money  Judgment  which,  but  for  such  wrongful 
entry,  would  be  a  lien  upon  the  real  estate  of 
the  judgment  debtor.  Burgett  v.  Paxton,  99 
111.  2S8. 

Ex  Parte  Proceedings.! —  An  ex  parte  petition 
by  heirs  for  the  sale  of  their  real  estate  is  not  lis 
pendens.  Clarkson  v  Barnett,  14  B.  Mon.  (Ky.) 
133,  cited  in  Hawes  v.  Orr,  10  Bush  (Ky.)  431. 

4.  Condemnation  Proceedings.— Chicago,  etc., 
R.  Co.  v.  Catholic  Bishop,  119  111.  525  [citing 
Schreiber  z.  Chicago,  etc.,  R.  Co.,  115  111.  340, 
which  cited  South  Park  Com'rs  v.  Dunlevy,  91 
III.  49] ;  PI  umer  v.  Wausau  Boom  Co.,  49  Wis. 
449- 

5.  Special  Proceedings  Not  Lis  Pendens.  —  In  re 

Barned's  Banking  Co.,  L.  R.  2  Ch.  171;  Gray 
v.  Case,  51  N.  J.  Eq.  426. 

Drainage  Proceedings.  —  A  purchaser  of  land 
pending  a  petition  in  drainage  proceedings 
affecting  it  is  concluded  by  a  judgment  for  the 
petitioner  where  the  assessment  is  by  statute 
made  a  lien  upon  the  land  from  the  filing  of 
the  petition.  Chaney  v.  State,  1 18  Ind.  494; 
Shirk  v.  Whitten,  131  Ind.  455. 


6.  Special  Proceedings  Not  Within  Notice  of 
Pendency  Statutes.  —  Matter  of  Bingham,  127  N. 
Y.  296,  modifying  (Supm.  Ct.  Gen.  T.)  32  N. 
Y.  St.  Rep.  782;  Olyphant  v.  Phyfe,  48  N.  Y. 
App.  Div.  1,  reversing  in  part  27  Misc.  (N.  Y.) 
64,  affirmed  on  opinion  below  166  N.  Y.  630. 
Compare  Bensley  v.  Mountain  Lake  Water  Co., 
13  Cal.  307,  73  Am.  Dec.  575;  Long  v.  Neville, 
29  Cal.  132. 

Special  Proceedings  Indirectly  Brought  Within 
Such  Statutes.  —  A  statute  requiring  a  notice  of 
pendency  in  "actions"  has  been  held  to  be 
applicable  to  condemnation  proceedings  under 
the  California  law  of  eminent  domain.  Roach 
v.  Riverside  Water  Co.,  74  Cal.  263,  cited  in 
McNamara  ^.Oakland  Bldg.,  etc.,  Assoc.,  132 
Cal.  247. 

So  a  proceeding  by  reference  without  action 
of  disputed  claims  against  estates  of  deceased 
persons  under  the  New  York  statute.  Matter 
of  Bingham,  127  N.  Y.  296,  modifying  (Supm. 
Ct.  Gen.  T.)  32  N.  Y.  St.  Rep.  782. 

7.  Notice  of  Pendency  Statutes  Which  Include 
"Proceedings"  Generally.  —  A  statutory  pro- 
ceeding for  the  admeasurement  of  an  interest 
in  the  teal  estate  ol  a  decedent  is  within  a  stat- 
ute which  provides  that  "  when  a  petition  has 
been  filed  affecting  real  estate,  the  action  is 
pending  so  as  to  charge  third  persons  with  no- 
tice of  its  pendency."  Sprague  v.  White,  73 
Iowa  670. 

"  Special  Cases  "  in  Equity.  —  Thomas  v.  Cross, 
11  Jur  N.  S.  384 

Petition  to  Wind  Up  Corporation.  —  In  re 
Barned's  Banking  Co  ,  L  R.  2  Ch  171. 

8.  Collateral  Proceedings  in  Actions  Not  Lis 
Pendens. —  Frakes  v.  Brown,  2  Blackf.  (Ind.) 
295;  Griffith  v.  Griffith.  Hoffm.  (N.  Y.)  153, 
reversed  on  other  grounds  9  Paige  (N.  Y.) 
315;  Zeiter  v.  Bowman,  6  Barb.  (N.  Y.)  133. 
See  also  Green  v.  Slayier,  4  Johns.  Ch.  (N. 
Y.)  39;  Monell  v.  Lawrence,  12  Johns  (N.  Y  ) 
521.  Compare  Gaynor  v.  Blewett,  82  Wis.  313, 
33  Am.  St.  Rep.  47. 

9.  Lis  Pendens  Statutes  Including  Orders  Affect- 
ing Real  Estate.  —  See  for  example  the  statutes 
of  Indiana,  Kentucky,  and  Rhode  Island. 
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6.  Proceedings  on  Execution.  —  Proceedings  on  execution  to  determine 
claims  to  real  property  which  has  been  levied  upon  for  the  satisfaction  of  a 
money  judgment  have  been  held  to  be  lis  pendens;  1  but  in  many  jurisdictions 
the  lien  or  levy  of  an  execution  does  not  bind  the  property  of  the  debtor  as 
against  bona  fide  purchasers  or  incumbrancers  until  notice  of  it  has  been 
registered  or  recorded  2  or  a  notice  of  pendency  has  been  filed.3 

VI.  Who  Are  Purchasers  Pendente  Lite  —  1.  Incumbrancers  and  Pur- 
chasers at  Judicial  Sales.  —  In  defining  and  discussing  lis  pendens  it  is  frequently 
spoken  of  as  a  rule  of  law  affecting  "  purchasers  "  pendente  lite.  It  is  well 
settled,  however,  that  the  operation  of  the  rule  is  not  confined  to  persons  who 
take  voluntary  conveyances  of  title  from  a  party  to  an  action  or  suit  involv- 
ing the  property.4  Thus,  it  extends  to  mortgage  and  mechanics'  lienors 
whose  liens  originate  while  the  action  or  suit  is  pending  and  lis  pendens;  5  to 
attachment  and  judgment  creditors  whose  rights  as  incumbrancers  are 
acquired  during  the  existence  of  the  lis  pendens;  0  and  to  purchasers  of  the 


1.  Claim  Case  to  Determine  Right  to  Property 
Taken  on  Execution.  —  Ralston  v.  Field,  32  Ga. 
453;  Columbus  Factory  v.  Herndon,  54  Ga. 
20);  Etheredge  v.  Slyton,  94  Ga.  496.  See 
also  Ruker  v.  Womack,  55  Ga.  399;  and  the 
title  Sheriff's  Sales. 

For  the  effect  of  a  statute  requiring  registry 
of  an  execution  as  abrogating  lis  pendens,  see 
Moody  v.  Millen,  103  Ga.  452,  cited  in  Harvey 
v.  Sanders.  107  Ga  740. 

Proceedings  to  Condemn  Land  levied  upon 
under  a  judgment  rendered  by  a  justice  of  the 
peace  are  lis  pendens  from  the  date  of  the  filing 
of  the  papers  in  the  Circuit  Court.  Mann  v. 
Roberts,  11  Lea  (Term.)  57;  Zook  v.  Smith,  6 
Baxt.  (Tenn.)  213;  Anderson  v.  Talbot,  1 
Heisk.  (Tenn.)  407. 

Proceedings  on  Appeal  from  an  order  refusing 
to  an  execution  creditor  a  ven.  ex.  with  a  fi.  fa. 
clause,  necessary  to  continue  his  judgment 
lien  upon  the  execution  debtor's  real  estate, 
are  lis  pendens.  Isler  v.  Brown,  66  N.  Car.  556, 
cited  in  Daniel  v.  Hodges,  87  N.  Car.  95. 

2.  Registering  or  Recording  Executions.  —  See 
the  titles  Executions,  vol.  it,  p.  671,  note; 
Recording  Acts.  And  see  Moody  v.  Millen, 
103  Ga.  452  {cited  in  Harvey  v.  Sanders,  107 
Ga.  740];  Day  v.  Thompson,  11  Neb.  123. 

3.  See  the  statutes  of  Indiana,  Kentucky,  and 
Mississippi. 

4.  Interest  Acquired  by  Will  or  by  Marriage 
Affected  by  Lis  Pendens.  —  Lionberger  v.  Baker, 
88  Mo.  447,  affirming  14  Mo.  App.  353;  Koehler 
v.  Bernicker,  63  Mo.  368;  Shannon  v.  Pentz,  1 
N.  Y.  App.  Div.  331.  Query  as  to  the  effect 
ol  marriage,  Jackson  v.  Edwards,  7  Paige  (N. 
Y.)  386,  affirmed  22  Wend.  (N.  Y.)  498;  Hunt- 
ington v.  Moore,  1  N.  Mex.  489. 

Foreign  Corporation  Purchasing  Pendente  Lite 
Subject  to  Law  of  Lis  Pendens.  —  Whiteside  v. 
Haselton,  110  U.  S.  296. 

City  Paying  Pendente  Lite  Award  of  Damages 
for  Condemnation  of  Property  in  Dispute  Not  Bound 
by  Lis  Pendens  Without  Actual  Notice.  —  Cassidy 
v.  New  York,  62  Hun  (N.  Y.)  358. 

5.  Mortgage  Lienors  —  England. —  Winchester 
v.  Paine,  n  Ves.  Jr.  194;  Bellamy  v.  Sabine, 
I  De  G.  61  J.  566,  3  Jur.  N.  S.  943;  Preston  v. 
Tubbin,  1  Vern.  287. 

Canada.  —  Robson  v.  Argue,  25  Grant  Ch. 
(U.  C.)  407. 

United  States.  —  Stout  v.  Eye,  103  U.  S.  66. 
Alabama.  — ■  Owen  v.  Kilpatrick,  96  Ala.  421. 


Brown  v.  Bocquin,  57  Ark.  97. 
Whitney  v.  Higgins.  10  Cal. 


Arkansas.  - 

California. 
517,  70  Am.  Dec.  748. 

Florida.  —  Elizabethport  Cordage  Co.  v. 
Whitlock,  37  Fla.  190. 

Illinois.  —  Magnusson  v.  Charlson,  32  111. 
App.  580. 

Indiana.  —  Warford  v.  Sullivan,  147  Ind.  14; 
Harlock  v.  Barnhizer,  30  Ind.  370. 

Iowa.  — Cooley  v.  Brayton,  16  Iowa  10. 

Kentucky. — Taylor  v.  U.  S.  Building,  etc., 
Assoc..  (Ky.  1901)60  S.  W.  Rep.  927;  Middle- 
ton  v.  Da v is- Rankin  Bid g.,  etc.,  Co.,  (Ky.  1898) 
45  S.  W.  Rep.  896,  20  Ky.  L.  Rep.  263;  Hart 
v.  Hayden,  79  Ky.  350;  Watson  v.  Wilson,  2 
Dana  (Ky.)  407,  26  Am.  Dec.  459. 

Louisiana.  —  Gillespie  v.  Cam  mack,  3  La. 
Ann.  248;  Masson  v.  Saloy,  12  La.  Ann.  776 
[citing  Citizens'  Bank  v.  Armor,  11  La.  Ann. 
468];  Lacassagne  v.  Abraham,  48  La.  Ann. 
1 160. 

Maryland.  —  Campbell's  Case,  2  Bland  (Md.) 
209,  20  Am.  Dec.  360. 

New  Jersey,  —  Turner  v.  Houpt,  53  N.  J.  Eq. 
526. 

New  York.  — Cook  v.  Mancius,  5  Johns.  Ch. 
(N.  Y.)  89;  Sears  v.  Hyer.  I  Paige  (N.  Y.)  483; 
Hovey  v.  Hill,  3  Lans.  (N.  Y.)  167. 

Mechanics'  Lienors.  —  Hards  v.  Connecticut 
Mut.  L.  Ins.  Co.,  8  Biss.  (U.  S.)  234,  11  Fed. 
Cas.  No.  6,055;  Bell  v.  Gaylord,  6  N.  Mex.  227. 

6.  Attachment  Creditors.  —  Cotton  v.  Dacey, 
61  Fed.  Rep.  481 ;  Whitney  v.  Higgins,  10  Cal. 
547,  70  Am.  Dec.  748;  Lyon  v.  Sandford,  5 
Conn.  545. 

Judgment  Creditors  —  England.  —  Winchester 
v.  Beavor,  3  Ves.  Jr.  314  Yetted  in  Winchester 
v.  Paine,  11  Ves.  Jr.  194];  Trye  v.  Aldborough, 
1  Ir.  Ch.  666. 

Canada.  —  Wallbridge  v.  Martin,  2  Ch. 
Chamb.  (Ont.)  275,  citing  Massey  v.  Batwell, 
5  Ir.  Eq.  383. 

United  States.  —  Stout  v.  Lye,  103  U.  S.  66. 

Alabama. — Center  v.  Planters,  etc..  Bank, 
22  Ala.  743. 

Georgia.  — Carmichael  v.  Foster,  69  Ga.  372. 

Illinois.  —  McCauley  v.  Rogers,  10  111.  App. 
559,  affirmed  104  III.  578;  Macgregor  v.  Ma- 
larkcy,  96  111.  App.  421. 

Kentucky.  —  Salter  v.  Salter,  6  Bush  (Ky.) 
624;  Newdigate  v.  Jacobs,  9  Dana  (Ky.)  18. 

Louisiana.  —  Bell  v.  Chicago,  etc.,  R.  Co., 
34  La.  Ann.  785. 
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property  at  judicial  sales  had  in  execution  of  judgments  or  decrees  in  favor  of 
persons  whose  interests  in  the  property  thus  sold  are  affected  by  lis  pendens.* 

2.  Lessees  of  Real  Estate.  —  The  interest  obtained  by  a  lessee  of  lands  which 
form  the  subject-matter  of  a  pending  suit,  from  a  party  thereto,  will  not  be 
regarded  in  enforcing  a  judgment  or  decree  for  the  adverse  party.2 

3.  Alienees  of  Defendants.  —  Statements  of  the  law  of  lis  pendens  frequently 
to  be  found  in  the  decisions  would,  if  taken  literally,  indicate  that  the  rule  is 
confined  to  interests  acquired  pendente  lite  from  the  defendant,3  and  it  is  evi- 


Minnesota.  —  Lebanon  Sav.  Bank  v.  Hollen- 
beck,  2q  Minn.  322. 

Nebraska.  —  Harrington  v.  Latta,  23  Neb.  84. 
cited  in  Orr  v.  Broad,  52  Neb.  490;  and  Clark 
7 .  Missouri,  etc..  Trust.  Co.,  59  Neb.  53. 

New  York.  —  Fuller  v.  Scribner,  76  N.  Y. 
190  {affirming  16  Hun  (N.  Y.)  130;  distinguish- 
ing Rodgers  v.  Bonner,  45  N.  Y.  379];  Cook  v. 
Mancius,  5  Johns.  Ch.  (N.  Y.)  89;  Spencer  v. 
Berdell,  45  Hun  (N.  Y.)  179.  See  also  Chau- 
tauque  County  Bank  v.  Risley,  19  N.  Y.  369, 
75  Am.  Dec.  347- 

Ohio.  —  Stewart  v.  Wheeling,  etc.,  R.  Co., 
53  Ohio  St.  151;  Cradlebaugh  v.  Pritchett,  8 
Ohio  St.  647,  72  Am.  Dec.  610,  approved  in 
Comer  v.  Dodf  on,  22  Ohio  St.  615;  and  Roberts 
v.  Doren,  10  Ohio  Dec.  (Reprint)  349,  20  Cine. 
L.  Bui.  397. 

Tennessee.  —  Mays  v.  Wherry,  3  Tenn.  Ch. 

80. 

Contra  —  Lee  v.  Salinas,  1 5  Tex.  495  (dictum). 
Judgment  Lien  —  Doctrine  of  Relation.  —  See 

generally  the  title  Judgments  and  Decrees, 
vol.  17,  p.  793- 

Lis  Pendens  Before  Actual  Date  of  Judgment 
jVot  Defeated.  —  Stout  v.  Lye,  103  U.  S.  66; 
Appleby  v.  Mullaney,  9  Ohio  Dec.  765,  7  Ohio 
N.  P.  120.  Compare  McLean  v.  Rockey,  3  Mc- 
Lean (U.  S.)  235,  16  Fed.  Cas.  No.  8,891;  Nor- 
folk State  Bank  v.  Murphy,  40  Neb.  735. 

1.  Purchasers  at  Judicial  Sales  Enforcing  Rights 
That  Are  Affected  by  Lis  Pendens  —  United  States. 
—  Secombe  v.  Steele,  20  How.  (U.  S.)  94;  Cot- 
ton v.  Dacey,  61  Fed.  Rep.  481;  Allen  v.  Halli- 
day,  28  Fed.  Rep.  261;  Ex  p.  General  As- 
signee, 1  N.  Y.  Leg.  Obs.  115,  10  Fed.  Cas. 
No.  5,305. 

Alabama.  —  Fash  v.  Ravesies,  32  Ala.  451. 

California.  —  Horn  v.  Jones,  28  Cal.  194; 
Randall  v.  Duff,  79  Cal.  115;  McNamara  v.  Oak 
land  Bldg.,  etc.,  Assoc.,  132  Cal.  247. 

Illinois.  —  Ellis  v.  Sisson,  96  III.  105  [ap- 
proved in  Cabee  v.  Ellis,  120  111.  136];  Taylor 
v.  Hopkins,  40  111.  442;  McCauley  v.  Rogers, 
10  III.  App.  559,  affirmed  104  111.  578. 

Indiana.  —  Brilz  v.  Johnson,  65  Ind.  561; 
Randall  v.  Lower,  98  Ind.  255. 

Iowa. — Citizens'  Sav.  Bank  v.  Stewart,  90 
Iowa  467. 

Kentucky.  —  Watson  v.  Wilson,  2  Dana  (Ky.) 
407,  26  Am.  Dec.  459;  Newdigate  v.  Jacobs,  9 
Dana  (Ky.)  18;  Scott  v.  Coleman,  5  T.  B.  Mon. 
(Ky.)73- 

Louisiana.  —  Denlon  v.  Woods,  19  La.  Ann. 

356. 

Maryland.  —  Keller  v.  Keller,  45  Md.  272. 

Minnesota.  —  Conkey  v.  Dike,  17  Minn.  457; 
Steele  v.  Taylor,  1  Minn.  275. 

Missouri.  —  Hope  v.  Blair,  105  Mo.  85,24 
Am.  St.  Rep.  366. 

New  Jersey. —  Ettenborough  v.  Bishop,  26  N. 
J.  Eq.  262. 


And  see  generally  the  title  Judicial  Sales, 
vol.  17,  p.  \o\0  et  scq. 

Trust  Deed  Sales.  —  The  doctrine  of  the  text 
applies  to  a  purchaser  of  property  at  a  trustee's 
sale  under  a  power  contained  in  a  trust  deed. 
Burleson  v.  McDermott,  57  Ark.  229;  Taylor 
v.  Hopkins,  40  111.  442;  Stout  v.  Philippi  Mfg., 
etc.,  Co.,  41  W.  Va.  339,  56  Am.  St.  Rep.  843. 

2.  Lessee  of  Land  Pendente  Lite,  Lis  Pendens 
Purchaser  —  England.  —  Perry  v.  Keane,  6  L. 
J.  Ch.  67;  Mooie  v.  M'Namara,  2  Ball  &  B. 
186,  12  Rev.  Rep.  73;  Gaskell  v.  Durdin,  2 
Ball  &  B.  167. 

Arkansas.  —  Pickett  v.  Ferguson,  45  Ark. 
177,  55  Am.  Rep.  545. 

Illinois.  —  Marshall  v.  Egglesion,  82  111. 
App.  52;  Brachtendorf  v.  Kehm,  72  111.  App. 
228;  Yates  v.  Smith,  n  111.  App.  459. 

Iowa.  —  Stanbrough  v.  Cook,  83  Iowa  705, 
86  Iowa  740. 

Pennsylvania.  —  Com.  v.  Dieffenbach,  3 
Grant  Cas.  (Pa.)  368. 

Wisconsin.  —  Gaynor  v.  Blewett,  82  Wis. 
313,  33  Am.  St.  Rep.  47. 

Crops  Grown  by  Lessee.  —  If  the  party  in  whose 
favor  the  lis  pendens  existed  hac  as  against  the 
lessor  the  right  to  take  possession  of  the  crops 
grown  on  the  land,  he  has  the  same  right  as 
against  the  lessee.  Yates  v.  Smith,  11  111. 
App.  459;  Stanbrough  v.  Cook,  83  Iowa  705, 
86  Iowa  740;  Moreland  v.  Strong,  115  Mich. 
211,  69  Am.  St.  Rep.  553.  Compare  Gardner  v. 
Peckham,  13  R.  I.  102. 

3.  Examples — England.  —  Metcalfe  v.  Pul- 
vertoft,  2  Ves.  &  B.  200. 

United  States.  —  Miller  v.  Sherry,  2  Wall.  (U. 
S.)  237;  Ex  p.  South,  etc.,  R.  Co.,  95  U.  S.  221. 

Georgia. —  Edwards  v.  Banksmith,  35  Ga. 
213. 

Illinois.  —  Allison  v.  Drake.  145  111.  500; 
Alwood  v.  Mansfield,  59  111.  496;  Norris  v.  lie, 
152  111.  190,  43  Am.  St.  Rep.  233;  Harding  v. 
American  Glucose  Co.,  182  111.  642,  74  Am.  St. 
Rep.  189. 

Indiana. —  Wild  v.  Noblesville  Bldg.,  etc., 
Inst.,  153  Ind.  5. 

Maryland.  —  Brown  v.  Wallace,  2  Bland 
(Md.)  585. 

Mississippi.  —  M'Cutchen  v.  Miller,  31 
Miss.  65. 

Missouri.  —  Jacobs  v.  Smith,  89  Mo.  673. 
New  Jersey. — Gray  v.  Case,  51  N.  J.  Eq. 
426;  Beeckman  v.  Montgomery,  14  N.  J.  Eq. 
106,  80  Am.  Dec.  229;  Haughwout  v.  Murphy, 
22  N.  J.  Eq.  531.  affirming  11  N  J.  Eq.  1 1 S. 

New  York.  —  Chapman  v.  West,  17  N.  Y. 
125,  affirming  (Supm.  Ct.  Spec.  T.)  10  How. 
Pr.  (N.  Y  )  367;  Harrington  v.  Slade,  22  Barb. 
(N.  Y.)  161. 

North  Carolina.  —  Carr  v.  Fearington,  63  N. 
Car.  560;  McRary  v.  Fries,  4  Jones  Eq.  (57  N. 
Car.)  233. 
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dent  from  a  review  of  the  cases  that  transfers  pendente  lite  by  defendants  are 
far  more  common  than  by  plaintiffs.1 

4.  Alienees  of  Plaintiffs.  —  On  the  other  hand,  there  are  decisions  contain- 
ing statements  made  arguendo  to  the  effect  that  lis  pendens  is  applicable  to 
transfers  pendente  lite  by  either  party  to  the  action  or  suit;  2  and  this  view  — 
that  a  successful  defendant,  whether  he  merely  defeats  the  case  of  the  plain- 
tiff or  also  asks  and  obtains  affirmative  relief,  is  protected  by  lis  pendens 
against  alienations  by  the  latter  even  to  the  extent  of  his  entire  interest  —  is 
supported  not  only  by  positive  dicta  but  by  direct  authority.3 

5.  Alienees  of  Purchaser  Pendente  Lite.  —  The  operation  of  lis  pendens  is  not 
confined  to  the  person  who  purchases  pendente  lite  directly  from  a  party  to 
the  suit,  but  binds  the  property  in  the  hands  of  any  one  who  obtains  title 
from  such  purchaser  or  those  claiming  under  him,  by  successive  transfers.4 


Ohio.  —  Roberts  v.  Doren,  io  Ohio  Dec.  (Re- 
print) 349,  20  Cine.  L.  Bui.  397. 

Rhode  Island.  — Arnold's  Petition,  15  R.  I.  15. 

South  Carolina.  —  Blake  v.  Hayward,  Bailey 
Eq.  (S.  Car.)  208. 

1.  Nelson  v.  Ratliff,  72  Miss.  656.  wherein  it 
was  said:  "  In  its  origin  the  rule  seems  to 
have  been  applicable  only  to  those  who  pur- 
chased from  the  defendant,  and  now  its  most 
usual  operation  will  be  found  in  such  cases." 

2.  Examples —  England. —  Bellamy  v.  Sabine, 

1  De  G.  &  J.  566,  3  Jur.  N.  S.  943;  Metcalfe  v. 
Pulvertoft,  2  Ves.  &  B.  200. 

United  States.  —  Union  Trust  Co.  v.  Southern 
Inland  Nav.,  etc.,  Co.  130  U.  S.  565;  Warren 
County  v.  Marcy,  97  U.  S.  96. 

Illinois. — Gilman  v.  Hamilton,  16  111.  225. 

Kansas.  —  Wilkinson  v.  Elliott.  43  Kan.  590, 
19  Am.  St.  Rep.  158. 

Kentucky.  —  Parks  v.  Smoot,  (Ky.  1898)  48 
S.  W.  Hep.  146;  Kellar  v.  Stanley,  86  Ky. 
240. 

Maryland.  —  Schaferman  v.  O'Brien,  28  Md. 

565,  92  Am.  Dec.  708;  Tongue  v.  Morion,  6 
Har.  &  J.  (Md.)  21,  approved  in  Oliver  v.  Caton, 

2  Md.  Ch.  297. 
Missouri.  —  O'Reilly  v.  Nicholson,  45  Mo. 

160;  Burnham  v.  Smith,  82  Mo.  App.  35. 

New  Jersey.  —  Turners.  Houpt,  53  N.  J.  Eq. 
526. 

New  York.  —  Murray  v.  Blatchford,  1  Wend. 
(N.  Y.)  584,  19  Am.  Dec.  537,  per  Emott,  J. 

North  Carolina.  —  Rollins  v.  Henry,  78  N. 
Car.  342. 

Oregon.  —  Walker  v.  Goldsmith,  14  Oregon 
125;  Houston  v.  Timmerman,  17  Oregon  499, 
11  Am.  St.  Rep.  848. 

South  Carolina.  —  Lewis  v.  Mew,  1  Strobh. 
Eq.  (S.  Car.)  180. 

3.  Action  or  Suit  Lis  Pendens  in  Favor  of  Sue 
cessful  Defendant  —  England.  —  Eades  v.  1 1  arris, 
1  Y.  &  C.  Ch.  230  [distinguished  in  Solomon  v. 
Solomon,  13  Sim.  516];  Garth  v.  Ward,  2  Atk. 
174.     Compare  Bellamy  v.  Sabine,  I  De  G.  &  J. 

566,  3  Jur.  N.  S.  943. 
United  States.  —  Bowen  v.  Clymer,  52  U.  S. 

App.  1;  Martin  Baldwin,  19  Fed.  Rep.  340; 
Kinney  v.  Consolidated  Viiginia  Min.  Co.,  4 
Sawy.  (U.  S.)  382,  14  Fed.  Cas.  No.  7,827. 

Alabama.  —  Tubb  v.  Fort,  58  Ala.  277; 
Stein  v.  McGrath,  (Ala.  1900)  30  So.  Rep. 
792. 

California.  —  Welton  v.  Cook,  61  Cal.  486, 
explaining  Corwin  v.  Bensley,  43  Cal.  253. 
Connecticut.  —  Pond  v.  Clark,  24  Conn.  370. 


Georgia.  —  Hamby  Mountain  Gold  Mines  v. 
Calhoun  Land,  etc.,  Co.,  83  Ga.  311. 

Illinois.  —  Dickson  v.  Todd,  43  111.  504;  H  urd 
v.  Case,  32  111.  45,  83  Am.  Dec.  249. 

Iowa.  —  Olson  v.  Leibpke,  110  Iowa  594. 
See  also  Hartley  v.  Keokuk,  etc.,  R.  Co.,  85 
Iowa  455.  Query,  Farmers'  Nat.  Bank  v. 
Fletcher,  44  Iowa  252. 

Kentucky.  —  Smith  v.  Allen,  (Ky.  1900)  56  S. 
W.  Rep.  530;  Talbott  v.  Bell,  5  B.  Mon.  (Ky.) 
320,  43  Am.  Dec.  126. 

Maine.  —  Berry  v.  Whitaker,  5S  Me.  422; 
Williams  College  v.  Mallett,  16  Me.  84. 

Maryland.  —  Campbell's  Case,  2  Bland  (Md.) 
209,  20  Am.  Dec.  360. 

Massachusetts.  —  Borrowscale  v.  Tuttle,  5 
Allen  (Mass.)  377. 

Minnesota.  — Jorgenson  v.  Minneapolis,  etc., 
R.  Co.,  25  Minn.  206. 

Mississippi .  —  Nelson  v.  Ratliff,  72  Miss.  656. 
Are7u  Hampshire.  —  Cole  v.  Winnipisseogee 
Lake  Colton,  etc.,  Mfg.  Co.,  54  N.  H.  272. 

ATew  York.  —  Moss  v.  New  York  El.  R.  Co., 
(N.  Y.  Super.  Ct.  Spec.  T.)  27  Abb.  N.  Cas. 
(N.  Y.)  318. 

Ohio.  —  Brundage  v.  Biggs,  25  Ohio  St.  652; 
Wilcox  v.  Balger,  6  Ohio  406. 

Oregon.  —  Walker  v.  Goldsmith,  14  Oregon 

125- 

Pennsylvania.  —  Dovey's  Appeal.  97  Pa.  St. 
153;  Hersey  v.  Turbett,  27  Pa.  St.  418;  Hill  v. 
Oliphant,  41  Pa.  St.  364. 

Texas.  —  Hearne  v.  Erhard,  33  Tex.  60. 
West  Virginia.  —  O'Connor  v.  O'Connor,  45 
W.  Va.  354;  Zane  v.  Fink,  18  W.  Va.  693; 
Beckwith  v.  Thompson,  18  W.  Va.  103;  Gilles- 
pie v.  Bailey,  12  W.  Va.  70,  29  Am.  Rep.  445; 
Harmon  v.  Byram,  11  W.  Va.  511. 

Contra.  —  Killingsworth  v.  Bradford,  2  Overt. 
(Tenn.)  204. 

At  Common  Law,  all  purchasers  from  either 
party  pendente  lite  were  bound  by  the  r  esult  of 
the  action.  Jorgenson  v.  Minneapolis,  etc., 
R.  Co.,  25  Minn.  206. 

Applies  with  Greater  Force  to  Transfers  by 
Plaintiff.  —  Walker  v.  Goldsmith,  14  Oregon  125, 
per  Lord,  C.  J.,  dissenting. 

Right  of  Plaintiff  to  Dismiss.  —  That  a  suit 
constitutes  a  lis  pendens  as  against  transfeis  by 
the  plaintiff  does  not  affect  his  right  to  dis- 
miss in  a  proper  case.  Stevens  z.  Railroads, 
4  Fed.  Rep.  97.  affirmed  114  U.  S.  663. 

4.  Alienees  of  Purchaser  Pendente  Lite  Affected 
by    Lis    Pendens  —  England.  —  Robertson  v. 
Cox,  2  L.  J.  Ch.  41. 
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6.  Transfers  Between  Parties  to  Action  or  Suit.  —  Transactions  during  the 
pendency  of  the  suit  whereby  interests  in  the  property  are  transferred  from 
one  party  to  another  have  been  treated  as  within  the  law  of  lis  pendens.1 
The  law  of  lis  pendens,  however,  has  no  real  application  to  parties,  since 
they  are  charged  with  notice  of  the  rights  of  property  involved,  and  are  con- 
cluded by  the  judgment  or  decree  by  virtue  of  that  relation,  irrespective  of 
any  lis  pendens.'* 

7.  Persons  Acquiring  Rights  Before  Lis  Pendens  Commences  —  a.  General 

Rule.  — As  a  natural  sequence  of  the  law  of  lis  pendens  it  is  generally  true 
that  a  person  who  acquires  any  right  or  title  in  or  to  property,  or  lien  there- 
upon, prior  to  the  commencement  of  an  action  or  suit  involving  it,  or  of  the 
lis  pendens  thereof,  is  not  concluded  by  the  judgment  or  decree  unless  made 
a  party  or  otherwise  given  his  day  in  court;  and  the  pendency  of  the  suit  will 
not  prevent  or  in  any  way  affect  transfers  by  him,  or  proceedings  judicial  or 
otherwise  to  perfect  or  enforce  such  title,  lien,  or  other  interest.3 


United  States.  —  Union  Trust  Co.  v.  South- 
ern Inland  Nav.,  etc.,  Co.,  130  U.  S.  565;  Jack- 
son v.  Pearson,  60  Fed.  Rep.  113. 

Alabama.  —  Center  v.  Planters',  etc..  Bank, 
22  Ala.  743. 

Arkansas.  —  Montgomery  v.  Rirge,  31  Ark. 
491- 

California.  —  Gregory  v.  Haynes,  13  Cal. 
592.  21  Cal.  443. 

Georgia,  —  Beardsley  v.  Wilson,  94  Ga.  50. 

Illinois.  —  Cable  v.  Ellis,  120  111.  136,  affirm- 
ing iq  111.  App.  632;  Roby  v.  Calumet,  etc., 
Canal,  etc..  Cd  ,  165  111.  277. 

Indiana.  —  Bibbler  v.  Walker,  69  Ind.  362. 
Compare  Rosser  v.  Bingham,  17  Ind.  542. 

Iowa. —  Rider  v.  Kelso,  53  Iowa  367;  Tred- 
way  v.  McDonald,  51  Iowa  663;  Woodin  v. 
Clemons,  32  Iowa  280. 

Kansas.  —  Sherburne  v.  Strawn,  52  Kan.  39. 

Pennsylvania.  —  Diamond  v.  Lawrence 
County,  37  Pa.  St.  353,  78  Am.  Dec.  429. 

A  Receiver  of  property  who  represents  pur- 
chasers affected  by  the  lis  pendens  of  a  suit 
other  than  that  in  which  he  was  appointed  is 
also  affected  by  the  lis  pendens,  and  cannot 
maintain  an  action  to  restrain  inierference 
with  the  property  by  the  party  to  the  original 
suit  who  is  entitled  to  the  benefit  of  the  lis 
pendens.     Woodburn  v.  Smith,  108  Ga.  815. 

1.  Transfers  Between  Parties.  —  See  McGregor 
v.  McGregor,  21  Iowa  441;  Goff  v.  McLain, 
48  W.  Va.  445. 

2.  Lis  Pendens  No  Application  to  Transfers  Be- 
tween Parties.  —  Sheffield  v.  Robinson,  73  Wun 
(N.  Y.)  173;  Parker  v.  Selye,  3  N.  Y.  App. 
Div.  149,  3  N.  Y.  Annot.  Cas.  210;  Murray  v. 
Blatchfotd,  1  Wend.  (N.  Y.)  584.  19  Am.  Dec. 
537.  See  also  as  illustrative  of  the  effect  of 
being  a  party,  Wenry  v.  Warrell,  57  Ark.  569; 
Williams  v.  Drew,  47  La.  Ann.  1622;  Tucker 
v.  Wilson,  68  Miss.  693;  Willis  v.  Gattman,  53 
Miss.  721,  Condit  v.  Bigalow,  17  N.  J.  L.  J. 
107,  Wall.  N.  ].  Dig.  259;  Weyh  v.  Boylan, 
(Supm.  Ct.  Spec.  T  )  62  Wow.  Pr.  (N.  Y.)  397, 
affirmed  63  Wow.  Pr.  (N.  Y.)  72. 

No  Statutory  Notice  of  Pendency —  Parties 
Chargeable  with  Notice  of  Rights  of  Adverse 
Parties.  —  Dunning  v.  Crane,  (N.  J.  1900)  47 
Atl.  Rep.  420;  Parker  v.  Selye,  3  N.  Y.  App. 
Div.  149.  3  N.  Y.  Annot.  Cas.  210;  Wurn  v. 
Keller,  79  Va.  415.  See  also  Jewett  v.  Iowa 
Land  Co.,  64  Minn.  531,  58  Am.  St.  Rep.  555. 


3.  Rights  Acquired  Prior  to  Commencement  of 
Lis  Pendens  —  England.  —  Adams  v.  Paynter,  I 
Coll.  Ch.  Cas.  530;  Price  v.  Price,  35  Ch.  D. 
297. 

United  States.  —  Kerr  v.  Watts,  6  Wheat.  (U. 
S.)  550;  Teriell  v.  Allison,  21  Wal!.(U.  S.)  289; 
Lacassagne  v.  Chapuis,  144  U.  S.  119;  Abra- 
ham v.  Casey,  179  U.  S.  210;  Pittsburgh,  etc.. 
R.  Co.  v.  Long  Island  L.  &  T.  Co..  172  U.  S. 
493.  affirming  55  Ohio  Si.  23;  Andrews  v. 
National  Foundry  Works,  46  U.  S.  App.  281, 
6iq;  Satterfield  v.  Malone,  35  Fed.  Rep.  445; 
Jackson  v.  Pearson,  60  Fed.  Rep.  113;  Society, 
etc.  v.  Wartland,  2  Paine  (U.  S.)  536,  22  Fed. 
Cas.  No.  13,155;  Consolidated  Fruit-Jar  Co.  v. 
Whitney.  2  B.  &  A.  Pat.  Cas.  30,  6  Fed. 
Cas.  No.  3,133;  McLean  v.  Rockey,  3  McLean 
(U.  S.)  235,  16  Fed.  Cas.  No.  8,891.  Compare 
Cohen  v.  Solomon,  66  Fed.  Rep.  411. 

Alabama.  —  Crawford  v.  Kitksey,  55  Ala. 
282,  28  Am.  Rep.  704;  Coles  u.  Allen,  64  Ala.  98; 
Mathews  v.  Mobile  Mut.  Ins.  Co.,  75  Ala. 
85;  Rooney  v.  Michael,  84  Ala.  585;  Wooper  v. 
Payne,  94  Ala.  223. 

California.  —  Fogarty  v.  Sparks,  22  Cal.  143; 
Sampson  v.  Ohleyer,  22  Cal.  200  Davenport 
v.  Turpin  41  Cal.  100;  Jeffers  v.  Cook,  58  Cal. 
147;  Duff  v.  Randall,  116  Cal.  226,  58  Am.  St. 
Rep.  158;  Pursers.  Cady,  120  Cal.  214. 

Colorado.  —  Seymour  v.  Fisher,  16  Colo.  18S. 

Georgia.  —  Ruker  v.  Womack,  55  Ga.  399; 
Planters'  Loan,  etc.,  Bank  v.  Johnson,  70  Ga. 
302;  Nethery  v.  Payne,  71  Ga.  374;  White  v. 
Interstate  Bldg.,  etc  ,  Assoc.,  106  Ga.  146; 
Patapsco  Guano  Co.  v.  Wurst,  106  Ga.  184. 

Illinois.  —  Low  v.  Pratt,  53  111.  438;  Bradley 
v.  Luce,  99  111.  234;  Paine  v.  Root,  121  111.  77; 
Franklin  Sav.  Bank  v.  Taylor,  131  111.  376; 
Douglas  v.  Davies,  23  111.  App.  618;  Royston 
v.  John  Spry  Lumber  Co.,  85  111.  App.  223, 
affirmed  184  III.  539;  Macgregor  v.  Malarkey, 
96  111.  App.  421.  Compare  Roby  v.  Calumet, 
etc.,  Canal,  etc.,  Co.,  165  111.  277. 

Indiana.  —  Etzler  v.  Evans,  61  Ind.  56; 
Arnold  v.  Smith,  80  Ind.  417. 

Iowa.  —  Parsons  v.  Woyt,  24  Iowa  154; 
Farmers'  Nat.  Bank  v.  Fletcher,  44  Iowa  252; 
Semple  v.  McCrary,  46  Iowa  37;  Rider  v. 
Kelso,  53  Iowa  367;  France  v.  Wolmes,  84 
Iowa  319;  Keith  v.  Losier,  88  Iowa  649. 

Kansas. — Thomas    v.    Smith,  (Kan.  App. 
1898)  54  Pac.  Rep.  695,  8  Kan.  App.  855. 
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b.  Prior  Liens  and  Like  Interests.  —  It  seems  that  where  a  lien  or 
charge  upon  property  is  acquired  before  the  commencement  of  a  suit  from  a 
person  who  becomes  a  party  thereto,  a  purchaser  of  the  property  pending 
such  suit  under  judicial  proceedings  taken  to  foreclose  or  enforce  such  charge 
obtains  his  title  from  a  party  within  the  rule  of  lis  pendens;  and  the  judgment 
or  decree  can  be  enforced  against  the  property,  such  purchaser's  remedy 
being  an  original  suit  to  establish  his  prior  right.1 


Kentucky.  —  Clarkson  v.  Morgan,  6  B.  Mon. 
(Ky.)  441;  Debell  v.  Fox  worthy,  9  B.  Mon. 
(Ky.)  228;  Lyile  v.  Pope,  11  B.  Mon.  (Ky.)  297; 
Bush  v.  Williams.  6  Bush  (Ky.)  405;  Scott  v. 
Scott,  85  Ky.  385;  Parks  v.  Smoot,  (Ky.  1898) 
48  S.  W.  Rep.  146. 

Louisiana.  —  Thompson  v.  Whitbeck,  47  La. 
Ann.  49;  Lacassagne  v.  Abraham,  48  La.  Ann. 
1 160,  51  La.  Ann.  840. 

Maryland.  —  Oliver  v.  Caton,  2  Md.  Ch.  298; 
Tongue  v.  Morton,  6  Har.  &  J.  (Md.)  21  [ap- 
proved in  Frazer  v.  Palmer,  2  Har.  &  G.  (Md.) 
469];  Hill  v.  Jack,  32  Md.  253;  Walter  v. 
Riehl,  38  Md.  211. 

Minnesota.  —  Bennett  v,  Hotchkiss,  20  Minn. 
165;  Johnson  v.  Robinson,  20  Minn.  170. 

Nebraska.  —  Snowden  v.  Tyler,  21  Neb.  199. 

Nevada.  —  Matter  of  Smith,  4  Nev.  254,  97 
Am.  Dec.  531. 

New  Hampshire.  —  Hunt  v.  Haven,  52  N.  H. 
171. 

New  Jersey.  —  Haughwout  v.  Murphv,  22  N. 
J.  Eq.  531,  affirming  21  N.  J.  Eq.  118;  Allen  v. 
Morris,  34  N.  J.  L.  159. 

New  York.  —  White  v.  Carpenter,  2  Paige 
(N.  Y.)  255;  Morris  v.  Mowatt,  2  Paige  (N.  Y.) 
536,  22  Am.  Dec.  661;  Van  Hook  v.  Throck- 
morton, 8  Paige  (N.  Y.)  33;  Curtis  v.  Hitch- 
cock, 10  Paige  (N.  Y.)  399;  Jacksun  v.  Dicken- 
son, 15  Johns.  (N.  Y.)  309,  8  Am.  Dec.  236; 
Hopkins  v.  M'Laren,  4  Cow.  (N.  Y.)  667; 
Roberts  v.  Jackson,  1  VVend.  (N.  Y.)  47S; 
Chautauque.  County  Bank  v.  Risley,  19  N.  Y. 
369,  75  Am.  Dec.  347;  Mitchell  v.  Smith,  53 
N.  Y.  413:  Holbrook  v.  New  Jersey  Zinc  Co., 
57  N.  Y.  616;  Kursheedt  v.  Union  Dime  Sav. 
Inst.,  118  N.  Y.  358;  Matter  of  Sipperly,  44 
Barb.  (N.  Y.)  370;  Jaycox  v.  Smith,  17  N.  Y. 
App.  Div.  146;  Zorn  v.  McParland.  (N.  Y. 
Super.  Ct.  Tr.  T.)  8  Misc.  (N.  Y.)  126;  Stuy- 
vesant  v.  Weil,  (Supm.  Ct.  Spec.  T.)  26  Misc. 
(N.  Y.)  445,  reversed  on  other  grounds  41  N.  Y. 
App.  Div.  551;  People  v.  Connolly,  (Supm. 
Ct.)  8  Abb  Pr.  (N.  Y.)  128. 

North  Carolina.  —  Gilmore  v.  Gilmore,  5 
Jones  Eq.  (58  N.  Car.)  284;  Arrington  v.  Ar- 
rington,  114  N.  Car.  151. 

North  Dakota.  —  Buxton  v.  Sargent,  7  N. 
Dak.  503. 

Ohio.  —  Irvin  v.  Smith,  17  Ohio  226;  Porter 
v.  Barclay,  18  Ohio  St.  546;  Stewart  v.  Wheel- 
ing, etc.,  R.  Co.,  53  Ohio  St.  151;  Roberts  v. 
Doren,  10  Ohio  Dec.  (Reprint)  349,  20  Cine.  L. 
Bui.  397;  Krebs  v.  Forbriger,  10  Ohio  Dec. 
(Reprini)  506,  21  Cine.  L.  Bui.  313;  Applcbv  v. 
Mullaney,  9  Oh'o  Dec.  765,  7  Ohio  N.  P.  120. 

Pennsylvania.  —  Dovcy's  Appeal,  97  Pa.  Si. 
153- 

South  Carolina.  —  Shaw  v.  Barksdale,  25  S. 
Car.  204  {distinguishing  Witte  v.  Clarke,  17  S. 
Car.  313];  Ex  p.  Mobley,  19  S.  Car.  337;  Baum 
v.  Trantham,  45  S.  Car.  291. 

Tennessee.  —  Hickman    v.    Dale.    7  Yerg 


(Tenn  )  149;  Thomasson  v.  White,  6  Baxt. 
(Tenn.)  148;  Fitzgerald  v.  Cummings,  1 
Lea  (Tenn.)  239;  Rodgers  v.  Dibrell,  6  Lea 
(Tenn.)  69;  Haynes  v.  Rizer,  14  Lea  (Tenn.) 
246. 

Texas.  —  Davis  v.  Rankin,  50  Tex.  279; 
Howard  v.  McKenzie,  54  Tex.  171:  Rippetoe 
v.  Dwyer,  65  Tex.  703;  Wortham  v  Boyd,  66 
Tex.  401;  Copelin  v.  Shuler,  (Tex.  1887)  6  S. 
W.  Rep.  668. 

Virginia.  —  Curtis  v.  Lunn,  6  Munf.  (Va.)42. 
Washington.  —  Clerf    v.    Montgomery,  15 
Wash.  483,  followed  in  Murray  z>.  Montgomery, 
16  Wash.  698,  and  Johnson  v.  Irwin,  16  Wash. 
652. 

Wisconsin.  —  Mutphy  v.  Farwell,  g  Wis.  102; 
Allen  v .  Case,  13  Wis.  621  [distinguishing 
Hetsey  v  Turbett,  27  Pa.  St.  428];  Coe  v. 
Manseau,  62  Wis.  81;  Webster  v.  Pierce,  108 
Wis.  407. 

Right  of  Dower.  —  Kursheedt  v.  Union  Dime 
Sav  Inst.,  118  N.  Y.  358;  Matter  of  Sipperly, 

44  Barb.  (N.  Y.)  370;  Earle  v.  Barnard,  (Supm. 
Ct.  Spec.  T.)  22  How.  Pi .  (N.  Y.)  437.  Compare 
Witte  v.  Clarke,  17  S.  Car.  313,  distinguished  in 
Shaw  z1.  Barksdale,  25  S.  Car.  204. 

Rights  in  Property  Acquired  Prior  to  levy  of 
Attachment.  — Saiterfield  v.  Malone,  35  Fed. 
Rep.  445;  Bailey  v.  McGregor,  46  Iowa  667; 
Joseph  v.  McGill.  52  Iowa  127:  Weare  v.  Wil- 
liams, 85  Iowa  253;  Clerf  v.  Montgomery,  15 
Wash.  483,  followed  in  Murray  v.  Montgomery, 
16  Wash.  698,  and  Johnson  v.  Irwin,  16  Wash 
652. 

Tacking  Pending  Suit  to  Enforce  Intermediate 
Incumbrance.  —  Kiace  v.  Marlborough,  2  P. 
Wms.  491.  Belchier  v.  Renforth,  6  Bro.  P.  C. 
28,  1  Eden  523;  Robinson  v.  Davison,  1  Bro. 
C.  C.  63;  Hawkins  v.  Taylor,  2  Vern.  30; 
Turner  v.  Richmond,  2  Vern.  81,  Wortley  v. 
Birkhead,  2  Ves.  571;  Ex  p.  Mobley,  19  S. 
Car.  337,  distinguished  in  Baum  v.  Trantham, 

45  S.  Car.  291.  Mclver.  C.  J.,  dissenting . 
1.  Legal  Proceedings  and  Sale  Pendente  Lite, 

Enforcing  or  Foreclosing  Prior  Lien. —  Lacassagne 
v.  Chapuis,  144  U.  S.  119.  cited  in  Abraham  v. 
Casey,  179  U.  S.  210.  See  also  Randall  v. 
Duff,  79  Cal.  115  [distinguished  in  Duff 
v.  Randall,  116  Cal.  226,  58  Am.  St.  Rep.  158]; 
Yoe  v.  Milam  County  Cotton  Co-operative, 
etc.,  Alliance,  (Tex.  Civ.  App.  1895)  32  S.  W. 
Rep.  ill,  modified  on  other  giounds  in  (Tex. 
Civ.  App.  1895)  32  S.  W.  Rep.  162.  But  see 
contra,  Macey  v.  Fcnwick,  9  Dana  (Ky.)  198; 
Fenivick  v.  Macey,  2  B.  Mon.  (Ky  )  469;  Sutor 
v.  Miles,  2  B.  Mon.  (Ky  )  480;  Frelinghuysen 
v.  Colden,  4  Paige  (N.  Y.)  204;  Roosevelt  v. 
Land,  etc.,  Co.,  108  Wis.  653. 

Title  Acquired  at  a  Judicial  Sale  under  a  Judg- 
ment is  affected  by  the  lis  pendens  of  a  suit  in- 
volving the  property.  Fash  v.  Ravesies,  32 
Ala.  451;  Pindall  v.  Trevor,  30  Ark.  249;  Rider 
v.  Kelso,  53  Iowa  367;  Bush  v.  Williams.  6 
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< .  Tax  Titles.  —  Strangers  not  prohibited  from  becoming  purchasers  at 
a  tax  sale  1  take  title  unaffected  by  the  doctrine  of  lis  pendens? 

d.  Under  Executory  Contracts  for  Sale  of  Land.  —  There  is  a 
decided  conflict  of  authority  as  to  the  effect  of  lis  pendens  on  an  interest  in 
land  outstanding  at  its  commencement  under  an  executory  contract  of  sale. 
According  to  some  decisions  the  equitable  title  is  paramount  and  the  contract 
in  iy  be  executed  pendente  lite,  unaffected  in  any  respect  by  the  lis  pendens.'3, 
<  Mhcr  decisions  either  expressly  or  in  effect  hold  that  the  title  of  the  vendee 
was  obtained  pendente  lite  within  the  law  of  lis  pendens,  but  some  of  them 
confine  the  operation  of  that  law  to  such  antecedently  acquired  equities,  within 
very  narrow  limits.'1 

e.  Under  Instruments  Not  Recorded  —  (i)  General  Rule.  —  In  the 
absence  of  statutory  provisions  to  the  contrary,  one  who  has  acquired  an 
interest  in  land  under  an  instrument  executed  and  delivered  but  not  recorded 
prior  to  the  lis  pendens  of  an  action  or  suit  involving  the  property  is  not 
bound  by  the  judgment  or  decree  unless  made  a  party,5  at  least  where  the 


Bush  (Ky.)  405.  See  also  Whiting-  v.  Beebe, 
12  Ark.  421;  Puckett  v.  Benjamin,  21  Oregon 
370;  supra,  this  seclion,  Incumbrancers  and 
Purchasers  at  Judicial  Sales;  and  as  to  the  limi- 
tations of  such  liens,  see  the  titles  Attach- 
ment, vol.  3,  p.  222;  Judgments  and  Decrees, 
vol.  17,  p.  798;  Judicial  Sales,  vol.  17,  p. 
ioto. 

1.  See  the  title  Tax  Sales. 

2.  Purchaser  at  Tax  Sale  Not  Affected  by  Lis 
Pendens.  —  Wright  Walker,  30  Ark.  44.; 
Boykin  v.  Jones,  67  Ark.  571;  Irving  v.  Cun- 
ningham, 77  Cal.  52;  Wilson  v.  California 
Bank,  121  Cal.  630;  Barelli  v.  Delassus,  16  La. 
Ann.  280;  Flower  v.  Beasley,  52  La.  Ann.  280; 
Be:ker  v.  Howard.  4  Hun  (N.  Y.)  359,  6 
Thomp.  &  C.  (N.  Y.)  603,  reversing  47  How. 
Pr.  (N.  Y.)  423,  affirmed  66  N.  Y.  5;'  Roberts  v. 
Doren,  10  Ohio  Dec  vReprint)  349,  20  Cine.  L. 
Bui.  397.  Contra,  Cohen  v.  Solomon,  66  Fed. 
Rep.  411;  Brinkley  v.  Sanford,  99  Ga.  130. 
See  also  the  title  Foreclosure  of  Mortgages, 
vol.  13,  p.  802. 

A  Bill  to  Cancel  a  Discharge  of  Record  of  a  Re- 
corded Mortgage,  where  the  decree  is  for  the 
plaintiff,  the  owner  of  the  land,  establishes 
against  a  pendente  lite  purchaser  at  a  tax  sale 
that  the  plaintiff  is  a  "  mortgagee  of  record  " 
within  a  statute  giving  to  such  a  person  the 
right  to  redeem.  Hawes  v.  Holland,  136 
Mass.  267. 

Iowa  -  School,  Agricultural  College,  or  Uni- 
versity Land  —  Title  of  State  Unaffected.  —  Code 
Iowa  (1897),  §  143s;  Crum  v.  Cottine\  22  Iowa 
411,  cited  in  Lovelace  v.  Berryhill,  36  Iowa  381, 
and  Ayres  v.  Adair  County,  61  Iowa  728. 

3.  Prior  Equitable  Title  under  Contract  of  Sale 
Unaffected  by  Lis  Pendens. —  Parks  v.  Smoot, 
(Ky.  1898)  48  S.  W.  Rep.  146,  20  Ky.  L.  Rep 
1043;  Walker  v.  Goldsmith,  14  Oregon  125. 
See  also  Rooney  v.  Michael,  84  Ala.  585;  Ju- 
son  v.  Gardiner,  ir  Grant  Ch.  (U.  C.)  23,  Van- 
koughnet,  C,  dissenting. 

4.  Vendee  Who  Has  Made  Improvements  Affected 
by  Lis  Pendens. —  Rines  v.  Bachelder,  62  Me. 
95  [cited  in  Hinkley,  etc.,  Iron  Co.  v.  Black,  70 
Me.  473,  35  Am.  Rep.  346];  Snowman  v.  Har- 
ford, 57  Me.  401. 

A  Suit  Instituted  Before  Complete  Payment  and 
Eeceipt  of  Conveyance  binds  an  innocent  pur- 
chaser.   Lewis  v.  Phillips,  17  Ind.  108.  79  Am. 
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Dec.  457;  Rhodes  v.  Green,  36  Ind.  7;  Cur- 
rence  v.  Ward,  43  W.  Va.  367;  Webb  v.  Bailey, 
41  W.  Va.  463.  Contra,  that  the  lis  pendens  im- 
pounds only  that  part  of  the  purchase  price 
unpaid  at  its  com mencement,  per  Kent,  C,  in 
Heatley  v.  Finster,  2  Johns.  Ch.  (N.  Y.)  158, 
and  in  Green  v.  Slayter,  4  Johns.  Ch.  (N.  Y.) 
38;  dissenting  opinion  of  Walworlh,  O,  in 
Parks  v.  Jackson,  11  Wend.  (N.  Y.)  442,  25 
Am.  Dec.  656.  See  also  Haughwout  v.  Mur- 
phy, 22  N.J.  Eq.  531 ;  and  the  title  Purchasers 
for  Value  and  Without  Notice. 

Where  Parties  to  Suit  Have  Notice  of  Equity.  — 
Where  a  party  to  a  suit  who  claims  the  benefit 
of  lis  pendens  has  notice,  actual  or  constructive, 
of  an  antecedently  acquired  equity  by  a  con- 
tracl  to  purchase,  the  lis  pendens  as  to  such 
purchaser  is  nullified  unless  he  is  made  a 
party.  Clarkson  v.  Morgan,  6  B.  Mon.  (Ky.) 
441;  Parks  v.  Jackson,  11  Wend.  (N.  Y.)  442. 
25  Am.  Dec.  656  [cited  with  approval  in  Moyer 
v.  Hinman,  13  N.  Y.  180,  modifying  17  Barb. 
(N.  Y.)  137,  distinguished  in  Earl  v.  Campbell, 
(N.  Y.  Super.  Ct.  Spec.  T.)  14  How.  Pr.  (N. 
Y.)  330];  Jennings  v.  Kiernan,  35  Oregon  349. 
See  also  Hopkins  v.  Roseclare  Lead  Co.,  72  111. 
373;  Mitchell  v  Peters,  18  Iowa  119;  and  infra, 
this  subsection.  Under  Instruments  Not  Re- 
corded—  Effect  of  Notice  upon  Statute. 

Suit  to  Enforce  Vendor's  Lien  —  Iowa  Statute. 
—  Noyes  v.  Kramer,  54  Iowa  22,  approved  in 
Fisher  v.  Shropshire,  147  U.  S.  133,  reversing 
31  Fed.  Rep.  694.  See  also  the  title  Vendor's 
Lien. 

Suit  to  Set  Off  Mutual  Judgments.  —  One  who 

obtains  an  assignment  of  a  judgment  pending 
a  proceeding  by  the  judgment  debtor  to  have 
a  judgment  belonging  to  him  setoff  against 
it  is  ^.pendente  lite  purchaser,  although  the  as- 
signment was  in  pursuance  of  an  antecedently 
acquired  equitable  interest.  Brooks  v.  Harris, 
41  Ind.  390. 

6.  Rights  under  Instruments  Delivered  Before 
Lis  Pendens  Not  Affected  Thereby  though  Subse- 
auently  Recorded  —  California. —  Harlan  5;'. 
Rackerby,  24  Cal.  561;  Warnock  v.  Harlow, 
96  Cal.  298,  31  Am.  St.  Rep.  209.  Compare 
Mayne  v.  Jones,  34  Cal.  483. 

Illinois.  —  Grant  v.  Bennett.  96  111.  513. 
Compare  Mosier  v.  Flanner-Miller  Lumber  Co., 
66  111.  App.  630. 
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instrument  is  placed  of  record  during  the  pendency  of  the  suit.1 

(2)  Notice  of  Pendency  Statutes  —  (a)  in  General.- — In  several  states  rights 
acquired  under  an  instrument  executed  and  delivered  but  not  recorded  before 
lis  pendens  are  subordinated  to  the  lis  pendens  by  a  provision  in  the  notice  of 
pendency  statutes  that  a  person  whose  conveyance  or  incumbrance  is  subse- 
quently recorded  is  bound  by  all  proceedings  taken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  were  a  party;  and  this  pro- 
vision has  been  frequently  acted  upon  without  question  as  to  its  validity.3 

(b)  Effect  of  Notice  upon  statute.  —  It  has  generally  been  held  that  where  at  the 
time  when  the  notice  was  filed  the  party  entitled  to  the  benefit  of  the  lis 
pendens  had  equitable  notice  of  the  rights  outstanding  under  the  unrecorded 
instrument,  the  statutory  provision  has  no  application,  and  the  person  in 
whom  such  outstanding  rights  are  vested  must  be  made  a  party  to  the  suit  or 
he  will  not  be  bound  by  the  judgment  or  decree.3 


Michigan.  —  Smith  v.  Williams,  44  Mich. 
240;  Hammond  v.  Paxion,  58  Mich.  393. 

Minnesota .  —  Johnson  v.  Robinson.  20  Minn. 
170;  Windom  v.  Schuppel,  39  Minn.  35.  Com- 
pare Lebanon  Sav.  Bank  v.  Hollenbeck,  29 
Minn.  322. 

New  York.  —  Kursheedt  v.  Union  Dime 
Sav.  Inst.,  118  N.  Y. -358;  Hall  v.  Nelson,  23 
Barb.  (N.  Y.)  88,  14  How.  Pr.  (N.  Y.)  32, 
Strong,  J.,  dissenting. 

Ohio.  —  Irvin  v.  Smith,  17  Ohio  226. 

Oregon.  —  Jennings  v.  Kiernan,  35  Oregon 
349- 

Tennessee.  —  Sharp  v.  Hunter,  7  Coldvv. 
(Tenn.)  389. 

Wisconsin.  —  Hoyt  v.  Jones,  31  Wis.  389, 
cited  in  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed. 
Rep.  r r 3 ,  and  Ehle  v.  Brown,  31  Wis.  405. 

That  Title  Papers  Are  Executed  Subsequent  to 
the  Commencement  of  the  Lis  Pendens,  does  not 
change  the  rule.  Duff  z.  Randall,  116  Cal. 
226,  58  Am.  St.  Rep.  158;  Seymour  v.  Fisher, 
16  Colo.  188;  Jackson  v.  Dickenson,  15  Johns. 
(N.  Y.)  309,  8  Am.  Dec.  236  [cited  in  Jackson 
v.  Ramsay,  3  Cow.  (N.  Y.)  75,  15  Am.  Dec.  242, 
and  Bell  v.  Hall,  4  Greene  (Iowa)  68];  Matter 
of  Smith.  4  Nev.  254,  97  Am.  Dec.  531;  Gibler 
v.  Trimble,  14  Ohio  323.  See  also  Davis  v. 
Rankin,  50  Tex.  279. 

1.  Instruments  Not  Recorded  until  After  Judg- 
ment or  Decree.  —  Grant  7j.  Bennett,  96  111.  513; 
Sprague  v.  White,  73  Iowa  670;  Utley  v.  Fee, 
33  Kan.  683;  Welty  v.  Ruffner,  9  Pa.  St.  224. 

Same — Under  Recording  Acts. —  Berryhill  v. 
Smith,  59  Minn.  285  [overruling  Windom  v. 
Schuppel,  39  Minn.  35];  Hall  v.  Sauntry,  72 
Minn.  420,  71  Am.  St.  Rep.  497;  Hoyt  v.  Jones, 
31  Wis.  389  [cited  in  Ehle  v.  Brown,  31  Wis. 
405,  and  Jackson,  etc.,  Co.  v.  Pearson,  60  Fed. 
Rep.  113];  Cutler  v.  James,  64  Wis.  173,  54 
Am.  Rep.  603.  And  see  generally  the  title 
Recording  Acts. 

2.  Notice  of  Pendency  Statutes  Subordinating  to 
Lis  Pendens  Rights  Acquired  under  Subsequently 
Recorded  Instruments  —  New  York.  —  Stern  v. 
O'Connell,  35  N.  Y.  104,  per  Hunt,  J.;  Ayrault 
v.  Murphy,  54  N.  Y.  203;  Kursheedt  v.  Union 
Dime  Sav.  Inst.,  118  N.  Y.  358;  Kindberg  v. 
Freeman,  39  Hun  (N.  Y.)  466;  Slattery  y. 
Schwannecke,  44  Hun  (N.  Y.)  75,  affirmed  118 
N.  Y.  543;  Hovey  v.  Hill,  3  Lans.  (N.  Y.)  167; 
Connor  v.  Connor,  (Supm.  Ct.  Gen.  T.)  20  Civ. 
Pro.  (N.  Y.)  308;  Ostrom  v.  McCann,  (Supm. 
Ct.  Spec.  T.)  21  How.  Pr.  (N.  Y.)  431;  Earle  v. 
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Barnard,  (Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N. 
V.)  437.  Compare  People  v.  Connolly,  (Supm. 
Cl.)  8  Abb.  Pr.  (N.  Y.)  128. 

North  Carolina.  —  Collingvvood  v.  Brown, 
106  N.  Car.  362,  cited  in  Williams  v.  Kerr,  113 
N.  Car.  306.  See  also  Todd  v.  Outlaw,  79  N. 
Car.  235. 

Wisconsin.  —  Warner  v.  Trow,  36  Wis.  196; 
Wright  v.  Jackson,  59  Wis.  569. 

And  see  the  statutes  of  the  several  states. 

Scope  of  Statutory  Provisions.  —  Except  as 
affected  by  notice  it  seems  that  the  statutory 
provision  applies  to  rights  which  but  for  it 
would  be  superior  to  those  of  the  party  entitled 
to  the  benefit  of  the  lis  pendens,  as  well  as  to 
those  which  are  inferior.  See  Lamont  v. 
Cheshire,  65  N.  Y.  30,  discussed  in  Bell  v.  Git- 
tere,  (Buffalo  Super.  Ct.  Gen.  T.)  14  N.  Y.  St. 
Rep.  6r,  cited  in  Kursheedt  v.  Union  Dime 
Sav.  Inst..  118  N.  Y.  358.  For  notice  in  this 
connection  see  infra,  this  subdivision,  Eject 
of  Notice  upon  Statute.  Contra,  where  the  right 
of  the  plaintiff  is  acquired  by  notice  of  pend- 
ency filed  in  actions  for  attachment  under 
notice  of  pendency  statutes  including  such 
proceedings,  Bateman  v.  Backus,  4  Dak.  433, 
cited  in  Roblin  v.  Palmer,  9  S.  Dak.  36,  and 
Kohn  v.  Lapham,  13  S.  Dak.  78. 

Right  of  Dower.  ■ — Kursheedt  7'.  Union  Dime 
Sav.  Inst.,  11S  N.  Y.  358;  Earle  v.  Barnard, 
(Supm.  Ct.  Spec.  T.)  22  How.  Pr.  (N.  Y.)  437. 

Assignee  of  Mortgage. —  A  person  who  takes 
an  assignment  of  a  mortgage  is  an  incum- 
brancer within  the  statutory  provision. 
Hovey  v.  Hill,  3  Fans.  (N.  Y.)  167. 

Mechanics'  Lienor. —  Nason  v.  Northwestern 
Milling,  etc.,  Co.,  17  Wash.  142. 

Purchaser  or  Incumbrancer  May  Become  Party 
to  Suit  —  JVeiv  York. — Johnston  v.  Donvan, 
106  N.  Y.  269,  distinguished  in  Griswold  v. 
Caldwell.  (C.  PI.  Gen.T.)  14  Misc.  (N.  Y.)  299. 
25  Civ.  Pro.  (N.  Y.)  122,  2  N.  Y.  Annol.  Cas. 

211. 

Actions  to  Determine  Adverse  Claims  to  Realty 

—  Minnesota.  —  Shepherd  v.  Ware,  46  Minn. 
174,  24  Am.  St.  Rep.  212.  Sec  also  Windom 
v.  Schuppel,  39  Minn.  35. 

Nebraska  Statute  Unconstitutional  as  Amending 
Section  of  Code  Without  Referring  Thereto.  — 
Sheaslev  "'.  Keens.  4S  Net).  57. 

3.  Notice  by  Party  Entitled  to  Benefit  of  Lis 
Pendens  Prevents  Application  of  Statute.  —  La- 
mont v.  Cheshire,  65  N.  Y.  30,  affirming  6  Lans. 
(N.  Y.)  234  [cited  in  Kursheedt  v.  Union  Dime 
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Burden  of  Proof : 


NOTICE  OF  TENDENCY 


Evidence. 


/.  Under  Recording  Acts.  —  Under  those  recording  acts  which  declare 
conveyances  invalid  against  all  persons  except  the  parties  thereto  and  persons 
having  notice  thereof,  unless  recorded,  and  not  merely  against  subsequent 
bona  fide  purchasers  or  incumbrancers,  one  who  takes  but  does  not  record  a 
conveyance  prior  to  the  lis  pendens  is  a  pendente  lite  purchaser.1 

g.  Statutes  Relating  to  Parties  to  Actions. —  In  some  states  it  is 
provided  by  statutes  relating  to  parties  to  suits  that  a  person  who  has 
acquired  an  interest  in  property  under  an  instrument  required  by  law  to  be 
recorded,  but  which  is  not  of  record  at  the  commencement  of  a  suit  involv- 
ing it,  shall  be  bound  by  the  decree  although  not  made  a  party.8 

VII.  Burden  of  Proof  -Evidence.  —  A  party  to  a  suit  that  is  lis  pendens 
who  relies  upon  a  conveyance  of  the  property  by  another  person,  also  a 
party,  as  defeating  the  action  must  prove  that  the  conveyance  was  executed 
and  delivered  prior  to  the  commencement  of  the  lis  pendens;  3  while  one  who 
claims  the  benefit  of  the  lis  pendens  of  an  action  or  suit  has  the  burden  of 
proof.1  The  record  of  the  action  or  suit,  pleadings  filed  therein,  and  judg- 
ment or  decree  rendered  are  admissible  as  evidence ;  5  but  the  existence  of 
the  lis  pendens  at  the  time  of  the  transfer  will  not  be  presumed,  and  in  so  far 
as  it  is  not  established  by  the  record  it  must  be  proved  by  extrinsic  evidence.6 


Sav.  Inst.,  118  N.  Y.  358;  Bell  v.  Gitlere, 
(Buff  do  Super.  Ct.  Gen.  T.)  14  M.  Y.  St.  Rep. 
61;  Eldridge  v.  Stenger,  19  Wash.  697];  Welsh 
v.  Schoen,  59  Hun  (N.  Y.)  356;  Powell  v. 
Jenkins,  (Supm.  Ct.  Spec.  T.)  14  Misc.  (N.  Y.) 
83;  Coe  v.  Manseau,  62  Wis.  81.  See  also 
Slattery  v.  Schwannecke,  44  Hun  (N.  Y.)  75, 
affirmed  Il8  N.  Y.  543.  Contra,  Collingwood 
v.  Brown,  106  N.  Car.  362,  citing  Todd  v.  Out- 
law, 79  N.  Car.  235,  cited  in  Williams  v.  Kerr, 
1x3  N.  Car.  306.  See  also  supra,  this  subsec- 
tion, Under  Executory  Contracts  for  Sale  of 
Land,  note. 

1.  Recording  Acts  Making  Holder  of  Conveyance 
Unrecorded  Before  Lis  Pendens,  Pendente  Lite  Pur- 
chaser. —  Norton  v.  Birge,  35  Conn.  250  [dis- 
cussed in  Collingwood  v.  Brown,  106  N.  Car. 
362];  Boice  v.  Michigan  Mut.  L.  Ins.  Co.,  114 
Ind.  480;  Ferris  v.  Udell,  139  Ind.  579;  Smith 
v.  Worster,  59  Kan.  640,  68  Am.  St.  Rep.  385; 
Myers  v.  Jones,  61  Kan.  191:  Smith  v.  Hods- 
don,  78  Me.  180,  discussed  in  Warnock  v.  Har- 
low, 96  Cal.  298,  31  Am.  St.  Rep.  209.  See 
also  Adair  v.  Mergentheim,  114  Ind.  303; 
Davis  v.  Barton,  130  Ind.  399.  And  see  gen- 
erally the  title  Riccording  Acts. 

2.  Statutes — California.  —  Daniels  v.  Hen- 
derson, 49  Cal  242;  Aldrich  v.  Stephens,  49 
Cal.  676;  Wilson  v.  California  Bank,  121  Cal. 
630. 

New  Jersey.  —  Dinsmore  v.  Westcott,  25  N. 
J.  Eq.  302;  Raymond  v.  Post,  25  N.  J.  Eq. 
447;  Leonard  v.  New  York  Bay  Co.,  28  N.  J. 
Eq.  192  [reversed  on  other  grounds  suh  nom. 
Cawley  v.  Leonard,  28  N.  J.  Eq.  467];  Gerard 
v.  Birch,  28  N.  J.  Eq.  317;  Eckerson  v.  Mc- 
Culloh,  39  N.  J.  Eq.  115:  McCrea  v.  Newman, 
46  N.  J.  Eq.  473;  Cannon  v.  Wright,  49  N.  J. 
Eq.  17;  Pancoast  v.  Geishaker,  58  N.  J.  Eq. 
537;  Lamb  v.  Cannon,  38  N.  J.  L.  362.  See 
also  Stover  v.  Wood,  28  N.  J.  Eq.  253,  affirm- 
ing 26  N.  J.  Eq.  417. 

See  also  the  several  statutes. 

3.  Defense  by  Party  to  Action  of  Conveyance  of 
Property  Involved  by  Another  Party.  —  Moran  v. 
Pellifant,  28  111.  App.  278;  Mealy  v.  Lipp,  91 
Tex.  182,  writ  of  error  refused  to  16  Tex.  Civ. 


App.  163;  Gille:  pie  v.  Bailey.  12  W.  Va.  70, 
29  Am.  Rep.  445. 

4.  Burden  of  Proving  Lis  Pendens  on  Person 
Claiming  Its  Benefit. —  Leitch  v.  Wells,  48  N. 
Y.  5S5,  per  Earl,  C;  Todd  v.  Outlaw,  79  N. 
Car.  235;  Sidbury  v.  Ware,  65  Tex.  252.  See 
also  Nethery  v.  Payne,  71  Ga.  374.  Compare 
Hoole  v.  Atty.-Gen.,  22  Ala.  190;  Long  v. 
Morton,  2  A.  K.  Marsh.  (Ky.)  39;  Fenwick  v. 
Macey,  2  B.  Mon.  (Ky.)  469:  Hall  v.  Jack,  32 
Mich.  253;  Thomasson  v.  While,  6  Baxt. 
(Tenn.)  148. 

Admissions.  —  Burgett  v.  Paxton,  99  111. 
288. 

5.  Record,  Pleadings,  Judgment,  or  Decree  Ad- 
missible as  Evidence  of  Lis  Pendens.  —  Partridge 
v.  Shepard,  71  Cal.  470;  Smith  v.  Wellborn,  75 
Ga.  799;  Brinkley  v.  Sanford.  99  Ga.  130; 
Letcher  v.  Reese,  24  Tex.  Civ.  App.  537. 

As  to  t'le  conclusiveness  of  the  record,  see 
Citizens'  Sav.  Bank  v.  Stewart,  90  Iowa  467. 

As  to  contradictory  proof  of  service  of  pro- 
cess, see  Burroughs  v.  Reiger.  (Supm.  Ct. 
Spec.  T.)  12  How.  Pr.  (N.  Y.)  171,  3  Abb.  Pr. 
(N.  Y.)  393.  note. 

6.  Extrinsic  Evidence  to  Supply  Omissions  in 
Record.  —  Roberts  v.  Jackson,  1  Wend.  (N.  Y.) 
478;  Leitch  v.  Wells,  48  N.  Y.  585,  per  Earl. 
C.;  Sidbury  v.  Ware,  65  Tex.  252. 

Proving  Compliance  with  Notice  of  Pendency 
Statutes.  —  Pitt  v.  Rodgers,  (C.  C.  A.)  104  Fed. 
Rep.  387,  affirming  96  Fed.  Rep.  668;  Head  v. 
Fordyce,  17  Cal.  149;  Parker  v.  Selye,  3  N.  Y. 
App.  Div.  149,  3  N.  Y.  Annot.  Cas.  210;  Hodg- 
man  v.  Barker,  60  Hun  (N.  Y.)  156,  affirmed 
128  N.  Y.  603. 

A  Notice  of  Pendency  May  Be  Introduced  in  Evi- 
dence in  the  Action  or  Suit  to  Which  It  Relates, 
being  material  for  the  purpose  of  flaming  the 
judgment  or  decree,  if  rendered  for  the  party 
entitled  to  the  benefit  of  the  lis  pendens.  Leg- 
gat  v.  Leggat,  13  Mont.  190. 

Petition  Lost  —  Presumption  of  Sufficient  De- 
scription of  Property.  —  Citizens'  Sav.  Bank  v. 
Stewart,  90  Iowa  467. 

Proof  of   Service   by   Publication.  —  Doe  v. 
Magee,  8  Ala.  570. 
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Injunctions  Against  Alienation.      AND  LIS  PENDENS. 


Lis  Pendens,  etc. 


VIII.  Injunctions  Against  Alienation  —  Receivers.  —  It  has  been  fre- 
quently held  that  where  property  is  affected  by  lis  pendens  no  injunction  to 
restrain  a  party  to  the  suit  from  alienating  it  pendente  lite  is  necessary  or 
proper.1  But  there  is  considerable  authority  to  the  contrary,  on  the  reason- 
ing that  the  temporary  cloud  upon  the  title  which  such  transfer  would  create, 
or  the  obstacles  which  might  thereby  be  thrown  in  the  way  of  the  enforce- 
ment of  the  judgment  or  decree,  will  constitute  sufficient  ground  to  sustain 
the  application.3 

The  Appointment  of  a  Receiver  over  the  property  pending  the  suit  has  also  been 
held  to  be  unnecessary  and  improper  where  the  rights  of  the  applicant  are 
protected  by  lis  pendens.'* 

IX.  Lis  Pendens  and  Limitation  of  Actions. — After  a  suit  becomes  lis  pend- 
ens, the  statute  of  limitations  will  no  longer  run  in  favor  of  a  pendente  lite  pur- 
chaser, regardless  of  the  question  whether  he  was  or  was  not  a  party  to  the  suit,4 


1.  No  Injunction  Against  Alienation  Where  Lis 

Pendens — United  Slates.  —  New  York  Constr. 
Co.  v.  Simon,  53  Fed.  Rep.  1. 

California.  —  Curtis  v.  Sutter,  15  Cal.  259. 

Colorado.  —  Belmont  Min.,  etc.,  Co.  v.  Costi- 
gan,  21  Colo.  471. 

Georgia.  —  Eell  v.  Sappington,  nr  Ga.  391; 
Williams  v.  Harris,  95  Ga.  453;  Etheredge  v. 
Slayton,  94  Ga.  496;  Clay  v.  Clay,  86  Ga.  359; 
Empire  Loan,  etc.,  Assoc.  v.  Atlanta,  77  Ga. 
496;  Bryan  v.  King,  51  Ga.  291;  Smith  v.  Mal- 
colm, 48  Ga.  343;  Edwards  v.  Banksmith,  35 
Ga.  213. 

Kentucky.  —  Scott  v.  M'Millen.  1  Litt.  (Ky.) 
302,  13  Am.  Dec.  239. 

Missouri.  —  Buford  v.  Keokuk  Northern 
Line  Packet  Co.,  3  Mo.  App.  159,  affirmed  on 
other  grounds  69  Mo.  611. 

New  York. — Osborne  v.  Taylor,  5  Paige 
(N.  Y.)  515  {distinguished  in  Conkey  v.  Dike, 
17  Minn.  457];  Waddell  v.  Bruen,  4  Edw.  (N. 
Y.)67i;  Gregory  v.  Gregory,  33  N.  Y.  Super. 
Ct.  1;  Stevenson  v.  Fayerweather,  (Supm.  Ct. 
Spec.  T.)  21  How.  Pr.  (N.  Y.)  449;  Mills  v. 
Mills.  (Supm.  Ct.  Spec.  T.)  21  How.  Pr.  (N.  Y.) 
437- 

North  Carolina.  —  Tabb  f.jWilliams,  4  Jones 
Eq.  (57  N.  Car.)  354. 

Ohio.  —  Fletcher  v.  Fletcher,  8  Ohio  Cir. 
Dec.  271,  15  Ohio  Cir.  Ct.  271,  7  Ohio  Cir.  Dec. 
605. 

West  Virginia. — George  v.  Cooper,  15  W. 
Va.  666. 

So  Especially  Where  Defendant  Is  Solvent.  — 

Smith  v.  Malcolm,  48  Ga.  343;  Stevenson  v. 
Fayerweather,  (Supm.  Ct.  Spec.  T.)  21  How. 
Pr.  (N.  Y.)  449- 

An  Injunction  May  Be  Granted  Where  There  Is 
No  Doubt  as  to  Effect  of  Lis  Pendens.  —  Cornell 
v.  Utica,  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  61 
How.  Pr.  (N.  Y.)  184,  affirmed  without  opinion 
25  Hun  (N.  Y.)  563:  Cornell  v.  King,  13  N.  Y. 
VVkly.  Dig.  327;  Beyfus  v.  Bullock,  L.  R.  7 
Eq.  391. 

2.  Injunctions  Against  Alienations  Proper 
Although  Suit  Is  Lis  Pendens  —  England.  — 
London,  etc.,  Banking  Co.  v.  Lewis,  21  Ch.  D. 
490;  Hood  v.  Aston,  1  Russ.  412,  per  Lord 
Chancellor  Eldon;  Daly  v.  Kelly,  4  Dow  418; 
Powell  v.  Wright,  7  Beav.  444;  Spiller  v. 
Spiller,  3  Swanst.  556;  Hadlcy  v.  London 
Bank,  3  De  G.  J.  &  S.  63;  Curtis  v.  Bucking- 
ham, 3  Ves.  &  B.  169;  Webb  v.  Shaftesbury,  7 
Ves.  Jr.  480. 


Kentucky.  —  Newdigate  v.  Jacobs,  9  Dana 
(Ky.)i8. 

Minnesota.  —  Conkey  7/  Dike,  17  Minn.  457, 
disapproving  Montgomery  v.  McEvven.g  Minn. 
103,  distinguishing  Hart  v.  Marshall,  4  Minn. 
294. 

Case  for  Injunction  Must  Be  Clear. —  Hadley 
v.  London  Bank,  3  De  G.  J.  &  S.  63;  Turner 
v.  Wight,  4  Beav.  40;  Spiller  v.  Spiller,  3 
Swanst.  556;  Pulvertoft  v.  Pulvertoft,  18  Ves. 
Jr.  84;  Mills  v.  Mills,  (Supm.  Ct.  Spec.  T.)  21 
How.  Pr.  (N.  Y.)  437. 

Injunction  Granted  and  Dissolved.  —  The  fact 
that  an  injunction  against  alienations  pendente 
lite  is  granted  does  not  affect  the  lis  pendens, 
which  remains  effective  although  the  injunc- 
tion is  afterwards  dissolved.  McClelland  v. 
Bennett,  106  Iowa  74;  Pratt  v.  Hoag,  5  Duer 
(N.  Y.)63t. 

3.  Receivership  Pending  Suit  That  Is  Lis  Pen- 
dens.—  Gregory  v.  Gregory,  33  N.  Y.  Super. 
Ct.  1.  See  also  Jones  v.  Smith,  40  Fed.  Rep. 
3H. 

4.  Lis  Pendens  and  Limitation  of  Actions — Eng- 
land.—  Lutwych  v.  Southin,  1  Dick.  286; 
Baker  v.  Pritchard,  2  Atk.  387. 

United  States.  —  Walden  v.  Bodley,  9  How. 
(U.  S.)  34;  Richmond,  etc.,  R.  Co.  v.  Findley, 
32  Fed.  Rep.  641. 

California.  —  Wise  v.  Griffith,  78  Cal.  152. 
Illinois.  —  Norris  v.  He,  152  111.  190,  43  Am. 
St.  Rep.  233. 

Kentucky.  —  Wickliffe  v.  Breckinridge,  1 
Bush  (Ky.)  427  [cited  in  Preston  v.  Breckin- 
ridge, 86  Ky.  619];  Henly  v.  Gore,  4  Dana 
(Ky.)  133;  Jones  v.  Chiles,  2  Dana  (Ky.)  25. 

New  York.  —  Hovey  v.  Elliott.  118  N.  Y. 
124,  41  Alb.  L.  J.  265,  reversing  on  other 
grounds  53  N.  Y.  Super.  Ct.  331. 

South  Carolina.  —  Lewis  v.  Mew,  1  Strobh. 
Eq.  (S.  Car.)  180. 

Tennessee.  —  Ex  p.  Spence,  6  Lea  (Tenn.) 
391;  Epperson  v.  Robertson,  91  Tenn.  407. 

Texas.  —  Portis  v.  Hill,  30  Tex.  529,  98  Am. 
Dec.  481;  Harle  v.  Langdon,  60  Tex.  555. 
See  also  Flanagan  v.  Pearson,  61  Tex.  302. 

Virginia.  —  Newman  v.  Chapman,  2  Rand. 
(Va.)  93,  14  Am.  Dec.  766. 

West  Virginia.  —  Parker  v.  Clarkson,  39  W. 
Va.  184;  Lynch  v.  Andrews,  25  W.  Va.  751. 

Wisconsin.  —  Webster  v.  Pierce,  108  Wis. 
407;  Brown  v.  Cohn,  95  Wis.  90,  60  Am.  St. 
Rep.  83. 

Presumption    of    Payment.  —  Time  which 
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NOTICE  OF  PENDENCY 


of  Lii  Pendens, 


until  after  final  judgment  or  decree  has  been  rendered.1 

X.  Lis  Pendens  as  Lien.  —  A  lis  pendens  does  not  of  itself  and  apart  from 
tin-  rights  sought  to  be  established  in  the  litigation  create  an  incumbrance  or 
lien  upon  the  property  involved  in  the  action  or  suit.2 

XI.  Extraterritorial  Effect  of  Lis  Pendens  —  1.  In  General.  —  A  state- 
ment frequently  made  by  the  authorities  which  discuss  generally  the  law  of 
lis  pendens  is  that  lis  pendens  is  notice  to  all  the  world;3  but  this  statement  is 
sometimes  restricted  to  mean  notice  to  all  persons  within  the  jurisdiction  or 
state  w  here  the  action  or  suit  is  pending,  upon  the  theory  that  every  one 
must  take  notice  of  what  passes  in  the  courts  of  the  state  where  he  resides.4 

2.  Between  Domestic  and  Foreign  States  and  Countries.  —  Where  the  property 
i-  situated  in  another  state  or  country,  it  has  been  held  that  there  is  no  lis 
pendens. 5 


elapsed  after  the  institution  of  the  pending 
suit  cannot  form  any  part  of  the  time  upon 
which  a  pendente  lite  purchaser  made  a  party 
seeks  10  raise  a  presumpiion  of  payment. 
Harrington  v.  Slade.  22  Barb,  (N.  Y.)  161. 

A  Person  Who  Is  Not  a  Party  to  the  Suit  and 
Whose  Title  Was  Not  Acquired  from  a  Party  is 
not  affected  by  the  lis  pendens ;  and  as  to  him 
the  running  of  the  statute  is  not  interrupted. 
Jeffers  t.  Cook,  58  Cal.  147;  Gardner  v.  Wat- 
son, 18  111.  App.  386,  affirmed  119  111.  313; 
Sutor  v.  Miles,  2  B.  Mon.  (Ky.)  489;  Lytle  v. 
Pope,  11  B.  Mon.  (Ky.)  297;  Webster^.  Pierce, 
108  Wis.  407. 

1.  Running  of  Statute  After  Judgment  or  De- 
cree.—  Smith  v.  Trabue,  1  McLean  (U.  S.)  87, 
22  Fed.  Cas.  No.  13,116,  writ  of  error  dismissed 
9  Pet.  (U.  S.)  4;  Vigo  v.  Carlon,  48  La.  Ann. 
665;  Lewis  v.  Mew,  1  Strobh.  Eq.  (S.  Car.) 
180;  Blake  v.  Heyward,  Bailey  Eq.  (S.  Car.) 
208;  Sidbury  v.  Ware,  65  Tex.  252.  See  also 
Taylor  v.  Smith,  121  N.  Car.  76.  Compare 
Epperson  v.  Robertson,  91  Tenn.  407. 

2.  Lis  Pendens  Not  Lien.  —  Bull  v.  Hutchens, 
32  Beav.  6i5,gjur.  N.  S.  954;  In  re  Land  Reg- 
istry Act,  3  British  Columbia  90;  Karr  v. 
Burns,  1  Kan.  App.  232;  Burnham  v.  Smith, 
82  Mo.  App.  35;  Simon  v.  Vanderveer,  155  N. 
Y.  377,  63  Am.  St.  Rep.  683,  reversing  84  Hun 
(N.  Y.)  452;  Hayes  v.  Nourse.  114  N.  Y.  595, 
11  Am.  St.  Rep.  700;  Zorn  v.  McParland,  (N. 
Y.  Super.  Ct.  Tr.  T.)  8  Misc.  <N.  Y.)  126. 
Compare  McCauley  v.  Rogers,  10  111.  App.  559, 
affirmed  104  111.  578,  a  case  for  the  foreclosure 
of  a  chattel  mortgage  in  which  the  pendency 
of  the  suit  was  said  to  give  an  equitable  lien 
upon  the  property  involved.  A  similar  state- 
ment has  been  made  in  numerous  cases  con- 
cerning the  lis  pendens  created  by  creditors' 
suits.  See  supra,  this  title,  Actions,  Suits,  and 
Proceedings  Within  Law  of  Lis  Pendens  —  Par- 
ticular Actions  and  Suits — Creditors'  Suits. 

3.  Lis  Pendens  Notice  to  All  the  World.  —  See 
generally  the  cases  cited  in  this  title,  and  see 
specifically  Mead  v.  Orrery,  3  Atk.  235;  Mc- 
Taggart  v.  Toothe,  10  Ont.  Pr.  261;  New  York 
Constr.  Co.  v.  Simon,  53  Fed.  Rep.  1;  Evans 
v.  Welch,  63  Ala.  250;  Faulkner  v.  Vickers,  94 
Ga.  531;  Coryell  v.  Klehm,  157  111.  462;  Silvers 
v.  Traverse,  82  Iowa  52;  Haven  v.  Adams,  8 
Allen  (Mass.)  363;  Nelson  v.  Ratliff,  72  Miss. 
656;  Gray  v.  Case,  51  N.  J.  Eq.  426;  Jaycox  v. 
Smith,  17  N.  Y.  App.  Div.  146:  Jordan  v. 
Everett,  93  Tenn.  390;  Bowen  v,  Kirkland,  17 
Tex,  Civ.  App,  346. 


4.  Lis  Pendens  Notice  to  Persons  Within  State 
Where  Action  Pending. —  Powell  v.  Williams, 
14  Ala.  476,  48  Am.  Dec.  105;  Carr  v.  Lewis 
Coal  Co.,  96  Mo.  149,  9  Am.  St.  Rep.  328, 
affirming  15  Mo.  App.  551;  Holbrook  v.  New 
Jersey  Zinc  Co.,  57  N.  Y.  616;  Daniel  v. 
Hodges,  87  N.  Car.  95;  Roberts  v.  Doran,  10 
Ohio  Dec.  (Reprint)  349,  20  Cine.  L.  Bui.  397; 
Benton  v.  Shafer,  47  Ohio  St.  117,  31  Cent.  L. 
J.  52;  Jennings  v.  Kiernan,  35  Oregon  349; 
Cockrill  v.  Maney,  2  Tenn.  Ch.  49;  Shelton  v. 
Johnson,  4  Sneed(Tenn.)  672,  70  Am.  Dec. 
265.  See  also  supra,  this  title.  Doctrine  Gen- 
erally—  Reasons  Assigned  for  Rule  —  Presump- 
tion of  Notice  of  Judicial  Pi  oceedings. 

Lis  Pendens  Notice  to  Persons  Within  Jurisdic- 
tion of  Court.  —  Center  v.  Planters',  etc.,  Bank, 
22  Ala.  743. 

Bill  in  Chancery  Concerning  Ward  of  Court  Must 
Be  Taken  Notice  of  by  Every  One  Like  Lis  Pendens. 
—  Moor  v.  Moor,  Barn.  Ch.  404;  Herbert's 
Case,  3  P.  Wms.  116. 

6.  Actions  in  State  Other  than  That  in  Which 
Property  Is  Situated.  —  Carrington  v.  Brents,  1 
McLean  (U.  S.)  167,  5  Fed.  Cas.  No.  2,446, 
affirmed  on  other  grounds  9  Pet.  (U.  S.)  86; 
Chickering  v.  Failes,  26  111.  507;  McLaurine  v. 
Monroe,  30  Mo.  462.  See  also  Houlditch  v. 
Wallace,  5  CI.  &  F.  629,  1  Dr.  &  Wal.  490 
\affirming  1  Dr.  &  Wal.  461,  sub  nom .  Wallace 
v.  Donegal];  Barelli  v.  Delassus,  16  La.  Ann. 
280.  Contra,  Rhinehart  v.  Doswell,  6  La. 
Ann.  767.  And  see  the  cases  cited  infra,  this 
note,  and  the  title  Foreign  Judgments,  vol. 
13,  p.  1016. 

The  Clause  in  the  Federal  Constitution,  art.  4, 
§  1,  providing  that  "  full  faith  and  credit  shall 
be  given  in  each  state  to  the  public  acts,  rec- 
ords, and  judicial  proceedings  of  every  other 
state,"  does  not  interfere  with  this  construc- 
tion of  the  doctrine  of  lis  pendens.  Carr  v. 
Lewis  Coal  Co.,  96  Mo.  149,  9  Am.  St.  Rep. 
328,  affirming  15  Mo.  App.  551;  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y.  616;  Shelton  v. 
Johnson,  4  Sneed  (Tenn.)  672,  70  Am.  Dec. 
265.  Contra,  Fletcher  v.  Ferrel,  9  Dana  (Ky.) 
372,  35  Am.  Dec.  143. 

Foreign  Probate  of  Will.  —  Foulke  v.  Zimmer- 
man, 14  Wall.  (U.  S.)  113;  Slayton  v.  Single- 
ton, 72  Tex.  209. 

An  Action  in  Rem,  within  the  strict  legal 
meaning  of  the  term,  is  notice  to  persons 
everywhere.  Thorns  v.  Southard,  2  Dana 
(Ky.)  476,  26  Am.  Dec.  467.  Sec  further  the 
title  Foreign.  Judgments,  vol.  13,  p.  ion, 
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of  Lis  Pendens. 


3.  Between  Districts  in  State  —  a.  In  General.  — An  action  or  suit  pend- 
ing in  the  county  or  district  in  a  state  in  which  the  property  involved  has  its 
situs  is  lis  pendens,  and  the  same  rule  has  been  applied  where  the  action 
involves  real  estate,  venue  statutes  authorizing  such  action  to  be  brought  in 
any  country  in  which  part  of  the  land  is  situated.1 

b.  Notice  of  Pendency.  —  In  most  states  having  notice  of  pendency 
statutes  no  real  property  is  affected  by  lis  pendens  until  a  notice  of  pendency 
is  filed  in  the  county  wherein  it  lies;2  and  in  several  other  states  there  are 
statutory  provisions  which  in  a  measure  prevent  any  question  arising  as  to  the 
lis  pendens  of  an  action  pending  in  a  district  other  than  that  of  the  situs  of 
the  property.3 

c.  Between  United  States  and  States.  —  The  lis  pendens  of  a  suit  in 
equity  pending  in  a  federal  court  extends  to  property  involved  in  the  suit 
which  is  within  the  jurisdiction  of  the  court,  and  is  governed  by  the  estab- 
lished principles  of  lis  pendens  unchanged  by  statute.  Notice  of  pendency 
and  other  lis  pendens  statutes  of  the  states  in  which  the  courts  sit  have  no 
application,  and  there  are  no  Acts  of  Congress  of  like  character.4  In 
common-law  actions,  however,  at  least  those  which  are  not  lis  pendens  under 
the  pre-existing  law,  but  are  included  within  the  local  statutes,  it  seems  that 
compliance  with  the  statutory  provisions  is  proper.5 


1.  Action  in  District  of  State  Where  Property  Is 
Situated  Lis  Pendens.  —  Taylor  v.  Hopkins,  40 
III.  442.  See  also  Hayden  v.  Trasher,  28  Fla. 
162;  Smith  v.  Malcolm,  48  Ga.  343;  Rhett  v. 
Georgia  Land,  etc.,  Co.,  64  Ga-.  521;  Smith  v. 
Kimball,  36  Kan.  474;  Wood  v.  Wickliffe,  5 
B.  Mon.  (Ky.)  187  [citing  Com.  v.  Barstow,  3  B. 
Mon.  (Ky.)  290];  Clarkson  v.  Morgan,  6  B. 
Mon.  (Ky.)  441. 

That  a  suit  in  another  country  than  that 
where  the  property  lies  is  lis  pendens,  see  Wick- 
liffe v.  Breckinridge,  I  Bush  (Ky.)  427. 

Suits  Brought  in  District  Where  Part  of  Land 
Lies  under  Venue  Statutes.  —  See  East  Tennes- 
see, etc.,  R.  Co.  v.  Atlantic,  etc.,  R.  Co.,  49 
Fed.  Rep.  608;  Benton  v.  Shafer,  47  Ohio  St. 
117,  31  Cent.  L.  J.  52;  Stewart  v.  Wheeling, 
etc.,  R.  Co.,  53  Ohio  St.  151;  Texas,  etc.,  R. 
Co.  v.  Gay,  86  Tex.  571. 

Change  of  Venue.  —  A  suit  continues  to  be  lis 
pendens,  by  the  common-law  doctrine,  as  to 
land  in  the  county  where  it  was  brought 
although  the  trial  is  had  and  judgment  is  ren- 
dered in  another  county  which  regularly  ac- 
quired jurisdiction  of  the  suit  by  change  of 
venue.  Mcllwrath  v.  Hollander,  73  Mo.  105, 
39  Am.  Rep.  484. 

2.  See  the  statutes  of  the  several  states. 
North  Carolina  —  No  Notice  Required  in  County 

Where  Land  Situated.  —  The  notice  of  pendency 
statute,  contrary  to  the  rule  elsewhere  under 
similar  statutes,  has  been  construed  to  require 
the  filing  of  the  notice  only  as  to  land  in  coun- 
ties other  than  that  in  which  the  suit  is 
brought,  if  there  is  a  sufficient  description  in 
the  pleadings.  Toms  v.  Warson,  66  N.  Car. 
417;  Todd  71.  Outlaw,  79  N.  Car.  235  fon  the 
ground  of  precedent  only,  citing  Badger  v. 
Daniel,  77  N.  Car.  251,  and  Rollins  v.  Henry, 
78  N.  Car.  342];  Dancy  v.  Duncan,  96  N.  Car. 
in;  Spencer  v.  Credle,  102  N.  Car.  68;  Col- 
lingwood  v.  Brown,  106  N.  Car.  362;  Arrington 
v.  Arrington,  114  N.  Car.  151,  Bird  v.  Gilliam, 
125  N.  Car.  76.  See  also  Benton  v.  Collins, 
125  N.  Car.  95. 
Where  a  Suit  In  Transferred  to  Another  County 


on  the  original  papers  in  a  case  where  the 
pleadings  constitute  the  notice,  the  suit  is  no 
longer  lis  pendens  in  the  county  from  which  it 
was  removed.  Arrington  v.  Arrington,  114  N. 
Car.  151. 

3.  Suit  in  Another  County  —  Recording  Judg- 
ment in  County  Where  Land  Lies  Required.  — 
Benton  v.  Shafer,  47  Ohio  St.  117,  31  Cent.  L. 
J.  52._ 

This  ntatute  applies  only  to  actions  brought 
in  slate  courts,  and  not  to  those  pending  in 
federal  courts  sitting  within  the  state.  Stewart 
v.  Wheeling,  etc.,  R.  Co.,  53  Ohio  St.  151. 

And  see  the  statutes  of  Oklahoma  and 
Wyoming. 

Filing  Copy  of  Proceedings  in  County  Where  Land 
Lies.  —  De  Murguiondo  v.  Hoover,  72  Md.  9. 

4.  Suits  in  Equity  in  Federal  Courts  —  United 
States.  —  Ruiherglen  v.  Wolf,  1  Hughes  (U.  S.) 
78,  21  Fed.  Cas.  No.  12,175  [cited  in  U.  S.  v. 
Humphreys,  3  Hughes  (U.  S.)  201,  26  Fed. 
Cas.  No.  15,422,  and  Shufeldt  v.  Jenkins, 
22  Fed.  Rep.  359];  McClaskey  v.  Barr,  48 
Fed.  Rep.  130,  modified  on  other  grounds  in 
62  Fed.  Rep.  209.  But  see  Jones  v.  Smith,  40 
Fed.  Rep.  314;  Piatt  v.  Matthews,  13  Rep.  581, 
19  Fed.  Cas.  No.  11, 218a. 

California.  —  Majors  v.  Cowell,  51  Cal.  478. 

Illinois.  —  Norris  v.  He,  152  III.  190,  43  Am. 
St.  Rep.  233;  Yates  v.  Smith,  11  111.  App.  459. 

Indiana.  —  Wilson  v.  Hefnin.  81  Ind.  35. 

Louisiana.  —  Barelli  v.  Delassus,  16  La. 
Ann.  280;  Bell  v.  Chicago,  etc.,  R.  Co.,  34  La. 
Ann.  785. 

Ohio.  —  Stewart  v.  Wheeling,  etc.,  R.  Co., 
53  Ohio  St.  151. 
Suits  Removed  from  State  Courts.  —  McClaskey 

v.  Barr,  48  Fed.  Rep.  130,  modified  on  other 
grounds  in  62  Fed.  Rep.  209;  Wilson  v.  Hefflin  , 
81  Ind.  35. 

5.  Filing  Notice  ort  Attaching  Real  Estate.  — 

U.  S.  v.  Stevenson,  1  Abb.  (U.  S.)  495,  27  Fed. 
Cas.  No.  16,395.  See  also  supra,  this  title, 
Actions,  Suits,  and  Proceedings  Within  Law  of 
Lis  Pendens  —  Particular  Actions  and  Suits—* 
At(ocf\m<nts  and  Receiverships . 
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d.  Bi  rwEEN  Courts  Having  Concurrent  Jurisdiction.  —  It  is  a 
well  settled  rule  of  law  that  as  between  two  courts  having  concurrent  jurisdic- 
ti  m  of  the  subject  of  an  action,  as,  for  example,  federal  and  state  courts  and 
diff  irent  courts  of  the  same  state,  the  court  which  first  obtains  jurisdiction  of 
the  controversy  has  the  right  to  proceed  to  its  final  determination  without 
interference  from  the  other;1  but  the  question  at  what  stage  jurisdiction  is 
obtained  within  this  rule,  as  against  third  persons,  when  property  subject  to 
lis  pendens  is  involved,  has  been  variously  determined.2  Some  decisions  have 
fix  ■  I  up  '  i  the  commencement  of  the  suit,3  while  others  have  regarded  the 
actu  il  seizure  or  sequestration  of  the  property  as  controlling.4  By  the  weight 
of  authority,  however,  it  would  seem  that  where  the  property  is  within  the 
jurisdiction  of  the  court,  the  rule  of  lis  pendens,  without  actual  seizure  or 
sequestration,  will  prevent  subsequent  actions  in  courts  of  concurrent  juris- 
diction; but  one  or  the  other  is  necessary.5 


NOTICE  TO  PRODUCE  PAPERS. —  ! 
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NOTICE  TO  QUIT.  —  See  the  title 
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1.  See  generally  the  cases  cited  in  this  sub- 
division, and  the  title  Courts,  vol.  8,  p.  33. 

2.  For  Cases  Not  Involving  Property  Subject  to 
Lis  Penden3,  see  Sharon  v.  Terry,  13  Savvy.  (U. 
S.)  387,  affirmed  13 1  U.  S.  40;  Gamble  v.  San 
Diego,  79  Fed.  Rep.  487;  Shoemaker  v. 
French,  Chase  (U.  S.)  267,  21  Fed.  Cas.  No. 
12,800. 

3.  View  that  Jurisdiction  Dates  from  Commence- 
ment of  Suit.  —  Appleton  Water  Works  Co.  v. 
Central  Trust  Co  ,  (C.  C.  A.)  93  Fed.  Rep.  286; 
Spinning  v.  Ohio  L.  Ins.,  etc.,  Co.,  2  Disney 
(Ohio)  336.  See  also  Gaylord  v.  Ft.  Wayne, 
etc.,  R.  Co.,  6  Biss.  (U.  S.)  286,  10  Fed.  Cas. 
No.  5,284. 

4.  View  that  Jurisdiction  Dates  from  Seizure  or 
Sequestration.  —  Fast  Tennessee,  etc.,  R.  Co.  v. 
Atlanta,  etc.,  R.  Co.,  49  Fed  Rep.  608;  Buck  v. 
Piedmont,  etc.,  Ins.  Co.,  4  Fed.  Rep.  849;  Wil- 
mer  v.  Atlanta,  etc.,  Air  Line  R.  Co.,  2  Woods 
(U.  S.)4og,  30  Fed  Cas.  No.  17,775,  Per  Brad- 
ley, J.  (Woods,  J.,  contra).  See  also  Texas 
Trunk  R.  Co.  v.  Lewis,  81  Tex.  1,  26  Am.  St. 
Rep.  776. 

5.  General  Rule  —  Jurisdiction  from  Commence- 
ment of  Li3  Pendens,  Seizure,  or  Sequestration  — 

U>  il  I  States.  —  Pittz>.  Rodgers,  (C.  C.  A.)  104 
Fed.  Rsp.  387,  affirming 96  Fed.  Rep.  668;  Hol- 
land Trust  Co.  v.  International  Bridge,  etc., 
Co.,  (C.  C.  A.)  85  Fed.  Rep.  865;  U.  S.  v.  Lee, 
84  Fed.  Rep.  626:  Foley  v.  Hartley,  72  Fed. 
Rep.  570;  Adams  v.  Mercantile  Trust  Co.,  (C. 
C.  A.)  66  Fed.  Rep.  617  [cited  in  Illinois  Steel 
Co  v.  Putnam,  (C.  C.  A.)  68  Fed.  Rep.  515]; 
Cohen  v.  Solomon,  66  Fed.  Rep.  411 ;  Owens  v. 
Ohio  Cent.  R.  Co.,  20  Fed.  Rep.  10;  Martin  t. 
Baldwin,  19  Fed.  Rep.  340;  Union  Mut.  L.  Ins. 
Co.  v.  Chicago  University,  6  Fed.  Rep.  443; 
Bell  v.  Ohio  L.  etc.,  Co.,  1  Biss.  (U.  S.)  260,  3 
Fed.  Cas.  No.  1,260;  Wimer  v.  Atlanta,  etc., 
Air  Line  R.  Co.,  2  Woods  (U.  S.)4og,  30  Fed. 
Cas.  No.  17,775,  per  Woods,  J.  (Bradley,  J., 
contra).  See  also  Chittenden  v.  Brewster,  2 
Wall.  (U.  S.)  191;  Stout  v.  Lye,  103  U.  S.  66; 
Hauf  v.  Wilson,  31  Fed.  Rep.  384;  Wheeler  v. 
Walton,  etc.,  Co.,  65  Fed.  Rep.  720;  Union 
Trust  Co.  v,  Rockford,  etc,,  R,  Co.,  6  Biss. 


ee  the  Encyc.  OF  PL.  AND  PR.  vol.  6, 
Landlord  and  Tenant,  vol.  18,  p. 


(U.  S.)  197,  24  Fed.  Cas.  No.  14,401;  Burt  v. 
Keyes,  1  Flipp.  (U.  S.)  61,  4  Fed.  Cas.  No. 
2,212. 

Georgia.  —  May  v.  Printup,  59  Ga.  128. 

Illinois.  —  Hallorn  v.  Trum,  125  111.  247. 

Texas.  —  See  Texas  Trunk  R.  Co.  v.  Lewis, 
81  Tex.  i,  26  Am.  St.  Rep.  776;  Riesner  n. 
Gulf,  etc.,  R.  Co.,  89  Tex.  656,  59  Am.  St. 
Rep  84. 

Virginia.  —  Craig  v.  Hoge,  95  Va.  275. 

Wisconsin.  —  Smith  v.  Ford,  48  Wis.  115. 

Necessary  for  Property  to  Be  Within  Jurisdiction 
of  Court.  —  See  Baltimore  Bldg.,  etc.,  Assoc.  v. 
Alderson,  (C.  C.  A.)  90  Fed.  Rep.  142;  Atkins 
v.  Wabash,  etc.,  R.  Co.,  29  Fed.  Rep.  161; 
Central  Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  29 
Fed.  Rep.  618;  Slate  v.  Jacksonville,  etc.,  R. 
Co.,  15  Fla.  201;  Texas,  etc.,  R.  Co.  v.  Gay, 
86  Tex.  571;  Trinity,  etc.,  R.  Co.  v.  Brown,  91 
Tex.  677.  Contra,  Owens  v.  Ohio  Cent.  R. 
Co.,  20  Fed.  Rep.  10;  Wilmer  v.  Atlanta,  etc, 
Air  Line  R.  Co.,  2  Woods  (U.  S.)  409,  30  Fed. 
Cas.  No.  17,775,  per  Woods,  J.  (Bradley,  J., 
contra). 

Effect  of  Equitable  Notice  of  Prior  Suit.  —  Pitt 

v.  Rodgers,  (C.  C.  A.)  104  Fed.  Rep.  387, 
affirming  96  Fed.  Rep.  668;  Wheeler  v.  Wal- 
ton, etc.,  Co.,  65  Fed.  Rep.  720. 

Scope  of  Lis  Pendens.  —  In  a  few  cases  the  lis 
pendens  has  been  held  to  prevent  a  person  not 
a  party  to  the  suit,  and  who  claimed  under  a 
paramount  right  or  title,  from  proceeding  to 
perfect  or  enforce  it  in  a  court  of  concurrent 
jurisdiction,  if  he  could  have  obtained  the 
necessary  relief  in  the  penaing  suit.  Witte  v. 
Clarke,  17  S.  Car.  314  [distinguished  in  Shaw  v. 
Barksdale,  25  S.  Car.  204];  Cohen  v.  Solomon, 
66  Fed.  Rep.  411.  Compare  Matter  of  Sipperly, 
44  Barb.  (N.  Y.)  370;  Buxton  v.  Sargent,  7  N. 
Dak.  503.  And  that  lis  pendens  has  no  appli- 
cation to  persons  not  purchasers  pendente  lit: 
from  parties,  see  supra,  this  title,  Commence 
ment,  Continuity,  and  Termination  of  Lis  Pen- 
dens —  Requisites  in  General;  supra.  this 
title.  Who  Are  Purchasers  Pendente  Lite 
—  Persons  Acquiring  Rights  Before  Lis  Pendens 
Commences . 
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NOTIFICA  TION—  NOTORIOUS. 


Definitions. 


NOTIFICATION.  —  See  note  i. 

NOTIFY.  (See  also  the  title  Notice,  ante.)  —  In  legal  proceedings,  and  in 
respect  to  public  matters,  the  word  "  notify  "  generally,  if  not  universally, 
imports  notice  by  some  person  whose  duty  it  is  to  give  it,  in  some  manner 
prescribed,  and  to  some  person  entitled  to  receive  it.2 

NOTING.  —  Sec  note  3. 

NOTORIOUS  —  NOTORIOUSLY.  (See  also  the  titles  ADVERSE  POSSESSION, 
vol.  1,  p.  832;  Prescription.  And  see  Known,  vol.  18,  p.  69.)  —  "Notori- 
ous" means  generally  known  and  talked  of  by  the  public,  universally  believed 
to  be  true,  manifest  to  the  world,  evident.4 


1.  Notification  —  Donation  Claim. — See  Flesch- 
ner  v.  Sumpter,  12  Oregon  168,  and  see  the 
tit le  Public  Lands. 

Notification  of  Tax.  —  In  Eastman  v.  Little,  5 
N.  H.  293,  it  was  said:  "  But  what  is  a  notifi- 
cation of  a  tax  ?  Can  anybody  suppose  that  a 
mere  publishment  of  the  figures  that  express 
the  sums  assessed  would  be  a  notifiration  of  a 
lax  within  the  meaning  of  this  clause  in  the 
slatute  ?  We  think  not.  It  seems  to  us  to  be 
implied  in  the  very  term  '  notifiration  of  the 
taxes  '  that  notice  was  to  be  given  to  each 
owner  that  the  tax  on  his  land  remained  un- 
paid." 

2.  Potwine's  Appeal.  31  Conn.  384.  See 
also  Vinton  v.  Builders',  etc.,  Assoc.,  109  Ind. 
353  (holding  that  notify  does  not  signify  a  no- 
tice in  writing);  Castner  v.  Farmers'  Mut.  F. 
Ins.  Co.,  50  Mich.  277;  Minard  v.  Douglas 
County,  9  Oregon  210. 

But  in  Moore  v.  Marshalltown  Opera  House 
Co.,  81  Iowa  48,  it  was  said:  "And  while  in 
common  parlance  the  word  notify  or  notifying 
may  sometimes  mean  a  mere  verbal  communi- 
cation, yet,  when  applied  to  an  official  act,  we 
think  it  can  have  no  other  meaning  than  that 
it  should  be  in  writing."  See  also  Mooar  v. 
Walker,  46  Iowa  164. 

3.  Noting  —  Dishonor.  —  See  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  384.  And  see  Ohio  Valley  Bank  v.  Lock- 
wood,  13  W.  Va.  432, 

4.  Notorious.  —  Seay  v.  Walton,  5  T.  B.  Mon. 
(Ky.)  368;  Chase  v.  Lowell,  151  Mass.  426; 
Straus  v.  Imperial  F.  Ins.  Co.,  94  Mo.  182; 
Wyandot  Club  v.  Sells,  9  Ohio  Dec.  107; 
Leader  v.  State,  4  Tex.  App.  164,  the  court 
saying:  "  In  view  of  the  meaning  of  the  words 
'  notoriously  bad  or  infamous  character,'  we 
are  of  the  opinion  that  the  question,  '  Do  you 
know  the  general  character  of  John  Burns  in 
this  community?'  was  proper,  pertinent,  and 
legitimate,  and  that  the  court  erred  in  sustain- 
ing objections  to  It.  A  '  notorious  character  ' 
means  a  '  general  character.' 

Notorious  Liar. —  In  Jones  v.  Cecil.  10  Ark. 
5g6,  it  was  said:  "  It  would  scarcely  be  con- 
tended that  the  matter  set  up  in  the  plea,  ad- 
mitting it  to  be  true  in  every  particular,  could 
constitute  the  plaintiff  a  notorious  liar.  It  is 
not  common  for  a  party  to  acquire  a  notoriety 
for  lying;  by  merely  uttering  one  single  false- 
hood; but,  on  the  contrary,  the  epiihet  is 
usually  applied  to  such  characters  only  as  have 
contracted  such  a  haDii  of  lying  as  to  be  gen- 
erally considered  utterly  regardless  of  the 
truth  " 

Libel. —  In  Knapp^.  Campbell,  14  Tex.  Civ. 
App.  209,  it  was  said:  "  It  is  not  apparent  on 
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the  face  of  the  charge  of  '  notorious  reputa- 
tion '  that  it  was  defamatory  in  its  character, 
and  an  innuendo  was  essential  to  make  out  a 
case  of  libel.  The  word  notorious  would  be- 
come libelous  in  itself  only  when  qualifying 
some  other  word.  It  may  be  properly  used  in 
an  innocent  and  even  laudatory  sense,  as 
being  synonymous  with  di sting  uished,  remark- 
able, conspicuous,  noted,  celebrated,  famous, 
renowned.  The  word  being  capable  of  a 
harmless  meaning  as  well  as  an  injurious  one, 
it  would  be  a  question  for  the  jury  to  decide 
which  meaning  was  intended." 

Putative  Father  —  Legitimation.  —  In  Watson 
v.  Richardson,  110  Iowa  691,  it  was  held  that 
evidence  showing  a  putative  father's  recogni- 
tion of  an  illegitimate  child  as  his  own,  and  in 
the  home  of  its  foster  parents,  during  the  fust 
year  of  its  life  and  occasionally  thereafter, 
after  their  removal  to  another  state,  was  not 
sufficient  to  establish  such  general  and  notori- 
ous recognition  by  the  father  as  would  entitle 
the  child  to  inherit.  The  court  said:  "In 
Blair  v.  Howell,  68  Iowa  621,  this  court, 
though  divided,  held  that  an  occasional  denial 
by  the  putative  father  would  not  obviate  a 
finding  that  recognition  was  general,  and  also 
that  the  notoriety  of  the  recognition  is  suffi- 
cient, if  as  wide  as  the  circumstances  of  the 
case  will  admit."  See  also  McCorkendale  v. 
McCorkendale,  in  Iowa  314;  and  the  title 
Bastardy,  vol.  3,  p.  895. 

"  Notorious  Resistance  "  to  Lawful  Authority. 
—  These  words  occurring  in  a  clause  in 
a  fire-insurance  policy  providing  that  the 
company  should  not  be  liable  for  any  dam- 
age by  fire  occasioned  by  persons  engaged  in 
"  notorious  resistance  "  to  lawful  authority 
were  held  to  mean  the  resistance  of  many 
persons  and  widely  known  at  the  time, 
and  not  the  resistance  of  a  few  persons, 
the  results  of  which  become  notorious.  Straus 
v.  Imperial  F.  Ins.  Co.,  94  Mo.  182.  See  also 
the  title  Fire  Insurance,  vol.  13,  p.  86. 

Notoriously. —  In  Phelps  v.  Rcinach,  38  La. 
Ann.  548,  it  is  said:  "  The  law  applicable  to 
a  case  like  this  is  found  in  articles  R.  C.  C.  402 
and  1788  (3).  The  former  provides:  '  No  act 
anterior  to  the  petition  for  the  interdiction 
shall  be  annulled,  except  where  it  shall  be 
proved  that  the  cause  for  such  interdiction 
notoriously  existed  ai  the  time  when  the  acts, 
the  validity  of  which  is  contested,  were  made 
or  done;  or  that  the  party  who  contracted  with 
the  interdicted  person  could  not  have  been  de- 
ceived as  to  the  situation  of  his  mind.  Notori- 
ously, in  this  article,  means  that  the  cause  of 
intei  diction  was  generally  known  by  the  per- 
sons who  saw  and  conversed  with  the  party.' 
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.Y<  1  TW1  /  I  IS  T.  IX DING  —  NOURISHING.  Definitions. 


NOTWITHSTANDING.  -  See  note  I 
NOURISHING.      See  note  2. 

The  latter  article  provides:  'As  to  contracts 
made  prior  to  the  application  for  the  interdic- 
tion, they  can  only  be  invalidated  by  proving 
the  incapacity  to  have  existed  at  the  time  the 
contracts  were  made.  Hut  in  order  to  prevent 
imposition,  it  is  not  enough  to  make  the  proof 
mentioned  in  the  last  rule;  it  must  also  be 
shown  that  the  person  interdicted  was  known 
by  those  who  generally  saw  and  conversed 
with  him,  to  be  in  a  state  of  mental  derange- 
ment, or  that  the  person  who  contracted  with 
him,  from  that  or  other  circumstances,  was 
acquainted  with  his  incapacity.'  In  the  case 
of  Teresa  Haumgarden,  curairix,  v.  Langles, 
which  was  a  suit  to  annul  a  sale  on  the  ground 
of  notorious  insanity  at  the  date  of  the  sale, 
and  of  fraud  on  the  pari  of  a  knowing  pur- 
chaser buying  at  a  price  much  less  than  the 
value  of  the  thing  sold,  the  validity  of  the 
transaction  was  recognized  and  the  purchaser 
quieted,  although  the  vendor  was  interdicted 
in  the  fifth  month  after  the  sale.  After  review- 
ing the  law  and  the  jurisprudence  on  the  sub- 
ject, this  court  said:  '  The  quesiion  now  in 
hand  is  not  whether  Haumgarden  was,  to  a 
certain  extent,  mentally  and  physically  weak- 
ened by  disease,  but  whether  he  was  so  affected 
to  a  degree  rendering  him  incapable  of  validly 
consenting  to  a  contract,  and  so  a  fit  subject 
for  interdiction.  *  *  *  We  fully  recognize 
the  fact  that  a  person  may  be  mentally  and 
physically  weakened  by  disease  without  being 
legally  incapacitated  to  contract,  and  the  law 
extends  its  sheltering  arms  over  such  persons 
to  the  extent  of  scrutinizing  contracts  made  by 
them  and  protecting  them  from  imposition, 
undue  influence,  improper  advantage,  and 
other  fraudulent  conduct  by  persons  dealing 
with  them.'  Holland  v.  Miller,  12  La.  Ann. 
624:  Chevalier  v.  Whatley,  12  La.  Ann.  652. 
*  *  *  In  the  present  controversy  it  cannot 
be  claimed,  without  successful  contradiction, 
that  on  March  8,  1884,  E.  F.  Stockmeyer  was 
a  fit  subject  for  interdiction;  that  his  mental 
condition  was  such  that  he  could  have  entered 


into  no  valid  contract;  that  he  was  notoriously 
insane,  and  that  Phelps  knew  of  his  condition 
and  incapacity.  The  evidence  shows  that  it 
was  only  some  eighteen  days  before  the  sale 
was  executed  that  E.  F.  Stockmeyer  was  con- 
fined; that  Phelps  never  knew  him  or  saw  him, 
never  had  any  dealing  with  him;  that  be  did 
not  even  inquire  or  ascertain  whether  he  was 
purchasing  from  a  principal  or  an  agent.  It 
is  also  to  the  effect  that  what  he  was  suffering 
from  was  not  habitual  or  general  insanity,  but 
merely  a  mental  excitement  thought  to  be 
temporary,  which  made  him,  without  cause, 
judge  hatshly  of  himself  and  feel  so  melan- 
cholic that  he  would  engage  in  conversation 
with  no  one.  The  most  important  testimony 
in  the  record  is  that  of  Carl  Stockmeyer,  pro- 
duced by  defendant,  whosavs  that  when  E.  F. 
Stockmeyer  was  sent  to  the  retreat,  no  one 
considered  him  insane,  not  even  the  physician, 
for  up  to  then  he  was  rational;  that  it  was  he 
who  had  instructed  the  sale;  that  he  knew  that 
the  property  was  to  be  sold.  He  further  states 
that  the  proceeds  were  placed  to  his  credit  and 
went  to  his  use  and  benefit.  The  witness  also 
says  the  condition  of  his  mind  was  known 
among  his  friends."  See  also  Laloire  v.  La- 
coste,  4  La.  115. 

1.  Notwithstanding.  —  "  'Anything  in  this  act 
to  the  contrary  notwithstanding,'  isequivalent 
to  saying  that  the  act  shall  be  no  impediment 
to  the  measure,  and  precisely  corresponds  to 
the  words  in  the  second  saving  of  the  Stat,  of 
Uses,  27  Hen.  VIII.,  c.  10,  '  as  if  this  act  had 
not  been  made.'  "  Dwar.  683,  citing  Cheinie's 
Case;  Cecil's  Case,  7  Coke  20.  See  also  the 
title  Statutes. 

2.  Nourishing.  —  In  Raggett  v.  Findlater,  L. 
R.,  17  Eq.  29,  an  injunction  to  restrain  the  use 
by  the  defendants  upon  their  trade  label  of  the 
term  "  nourishing  stout,"  which  the  plaintiff 
had  previously  used,  was  refused,  on  the 
ground  that  nourishing  was  a  mere  English 
word  denoting  quality.  See  also  the  title 
Trademarks. 
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By  Herbert  Wharton  Beall. 

I.  Definition  and  Scope  of  Title,  660. 

1.  Definition,  660. 

2.  Scope  of  Title,  660. 

II.  History  of  Doctrine,  661. 

1.  At  Common  Law,  661. 

2.  In  Civil  La7v,  661. 

III.  Forms  of  Novation,  661. 

1.  ///  General,  66 1 . 

2.  Substitution  of  New  Debtor,  662. 

3.  Substitution  of  New  Creditor,  662. 

4.  Substitution  of  New  Obligation,  663. 

IV.  Essential  Elements  of  Novation,  663. 

1.  In  General,  663. 

2.  Parties,  663. 

3.  Valid  Prior  Obligation,  664. 

4.  Assent  of  Parties,  666. 

a.  In  General,  666. 

b.  Rule  that  All  Parties  Must  Assent,  666. 

c.  Exceptions  to  Rule,  667. 

(1)  In  Civil  Law,  667. 

(2)  At  Common  Law,  667. 

d.  Assent  Express  or  Implied,  667. 

(1)  In  Civil  Law,  667. 

(2)  At  Common  Law,  669. 

e.  Necessity  for  Contemporaneous  Assent  of  All  Parties,  669. 

f.  Conditional  Assent,  670. 

g.  Evidence  of  Assent,  670. 

5 .  Consideration,  671. 

a.  In  General,  671. 

b.  Extinguishment  of  Prior  Obligation,  671. 

(1)  As  Consideration  for  New  Obligation,  671. 

(2)  As  Effect  of  Novation,  672. 

6.  Valid  Resulting  Obligation,  673. 
V.  Consequences  of  Novation,  674. 

1.  Irrevocability  of  Contract,  674. 

2.  Extinction  of  Liens,  674. 

3.  Discharge  of  Sureties,  675. 

4.  Extinguishment  of  Prior  Obligation,  675. 

VI.  Novation  and  Statute  of  Frauds,  675. 
VII.  Novation  Distinguished  from  Other  Titles,  676. 

1.  Merger,  676. 

2.  Payment  by  Note,  676. 

3.  Collateral  Security,  676. 

4.  Accord  and  Satisfaction,  676. 

CROSS-REFERENCES. 

^£?r  matters  of  Procedure,  see  the  following  titles  in  the  Encyclopedia  of  Plead- 
ing and  Practice:  ASSUMPSIT,  vol.  2,  p.  987;  CONTRACTS,  vol.  4, 
p.  913;  COVENANT,  vol.  5,  p.  342;  PARTIES  TO  ACTIONS,  vol.  15, 
P-  456- 

659  Volume  XXI. 


Dotiuitiou  and  8copo  of  Title. 


NOVATION. 


Scope  of  Title. 


For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ACCORD  AND  SATISFACTION,  vol.  i,  p. 
.toS;  ./(,7'.V<  •)'.  vol.  1,  p.  930;  CONSIDERATION,  vol.  6,  p.  667;  CON- 
TRACTS, vol.  7,  p.  88;  MERGER,  vol.  20,  p.  587;  RELEASE;  STAT- 
UTE OF  ERA  [IDS;  SUBROGATION;  SURETYSHIP. 

For  cases  of  novation  of  special  kinds  of  contracts  and  obligations,  see  the  titles 
ASSIGNMENTS,  vol.  2,  p.  1007;  COMPOSITION  WITH  CREDIT- 
ORS, vol.  6,  p.  376;  MORTGAGES,  vol.  20,  p.  888;  PARTNERSHIP; 
PA  YMENT. 


1.  Definition  and  Scope  of  Title  —  1.  Definition.  —  Novation  is  the  sub- 
stitution of  one  obligation  for  another,  and  takes  place  either  by  the  substi- 
tution of  .1  new  for  an  old  party  or  by  the  substitution  of  a  new  agreement 
between  the  old  parties,  or,  it  may  be,  by  a  change  both  of  parties  and  of 
agreement  at  the  same  time.1 

2.  Scope  of  Title.  —  It  is  difficult  to  assign  satisfactory  limits  to  an  article 
upon  novation.  As  a  mode  of  extinguishing  one  obligation  and  substituting 
another,  it  runs  through  the  whole  of  contract  law.  The  term  itself,  borrowed 
from  the  civil  law,  is  somewhat  new  and  strange  in  common-law  jurisdictions, 
and  its  use  does  not  serve  as  a  guide  in  the  classification  of  the  cases.  Some 
courts  seem  prejudiced  against  its  use,  and  others  treat  clear  cases  of  novation 
as  cases  of  merger  or  some  other  title  in  the  law.  If  every  case  coming  logic- 
ally within  the  definition  were  included,  this  title  would  be  extended  to 
great  length.  Thus,  many  cases  of  substitution  of  obligations  arise  in  the 
adjustment  of  partnership  affairs,  where  either  one  partner  assumes  the  joint 
debt  or  a  new  partnership  assumes  the  debts  of  the  old.  In  numerous  other 
cases  a  creditor  accepts,  instead  of  money,  the  substituted  obligation  of  a  new 
debtor  or  the  promise  of  the  old  debtor  expressed  in  a  new  form.  Such  cases 
are  often  treated  as  novation,  and  may  with  evident  propriety  be  regarded  as 
such.  Again,  where  A  promises  B  to  pay  B's  debt  to  C,  and  C  subsequently 
adopts  or  accepts  A  as  his  debtor  and  brings  an  action  against  him,  the  trans- 
action may  very  properly  be  considered  as  novation  completed  by  the  sub- 
sequent assent  of  the  creditor.  These  and  many  other  instances  illustrate  the 
broad  scope  of  the  principle,  but  not  all  will  be  discussed  under  this  title. 
The  attempt  has  been  made  to  include  here  nothing  beyond  a  general  discus- 
sion of  the  principles  of  novation,  without  reference  to  the  particular  circum- 
stances of  partnership  or  mortgages  or  suretyship,  etc.,  in  connection  with 

1.  The  Definition  above  is  framed  from  a  con-  "  The  doctrine  of  novation  comes  to  us  from 

sideration  of  many  of  those  found  in  the  codes  the  civil  law  and  is  defined  as  the  substitution 

and  cases.    Few  of  these  seem  to  be  compre-  of  one  debtor  or  creditor  for  another,  or  of  a 

hensive  enough  to  include  all  the  cases.    Many  new  for  a  pre-existing  indebtedness."  Price 

of  them  are  evidently  framed  to  cover  merely  v.  Barnes,  7  Ind.  App.  1. 

the  facts  of  the  case  in  hand.    The  following  "  Novation  is  a  word  foreign  to  the  common 

definitions  will  illustrate  this  fact  and,  it  is  law,  and  has  its  natural  meaning  only  in  the 

believed,  the  greater  comprehensiveness  of  civil  law.    It  implies  the  substitution  of  a 

the  definition  in  the  text.  debtor,  of  a  creditor,  and  of  a  new  contract." 

"  Novation  is  a  substitution  of  a  new  debt  Hamlin  v.  Drummond,  91  Me.  175. 
for  an  old.  The  old  debt  is  extinguished  by  "  '  Novation  means  simply  the  substitution 
the  new  one  contracted  in  its  stead,  for  which  of  one  debtor  for  another,'  *  *  *  or  it  is 
reason  a  novation  is  included  amongst  the  the  substitution  of  a  new  obligation  for  an  old 
different  modes  in  which  obligations  are  ex-  one  which  is  thereby  extinguished."  Gui- 
tinguished."  Pothier  Obligations,  pt.  3,  c.  2,  chard  v.  Brande,  57  Wis.  534. 
art.  3,  S  r,  quoted  in  2  Chitty  on  Contracts  (nth  Statutory  Definitions.  —  "  Novation  is  the  sub- 
Am.  ed.)  1371;  Noad  v.  Lampson,  11  L.  C.  stitution  of  a  new  obligation  for  an  existing 
Rep.  32.  one."    Civ.  Code  Cal.,  §  1530. 

Novation  means  that,  "  there  being  a  con-  "A  change  of  the  nature  of  terms  of  a  con- 
tract in  existence,  some  new  contract  is  sub-  tract  is  called  a  novation."  2  Code  Ga.  (1895), 
stituled  for  it.  either  between  the  same  parlies  §  2971. 

(for  that  might  be)  or  between  different  parties  "  Novation  is  a  contract  consisting  of  two 

—  the  consideration  mutually  being  the  dis-  stipulations  —  one  to  extinguish  an  existing 

charge  of  the  old  contract."    Per  Selborne,  L.  obligation,  the  other  to  substitute  a  new  one  in 

C.,  in  Scarf  v.  Jardine,  7  App.  Cas.  351.  its  place."    Rev.  Civ.  Code  La.  (1900),  art.  2185. 
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which  the  case  in  hand  arose,  and  under  which,  by  immemorial  usage,  it  is 
classed  and  treated  ;  and  by  cross-references  to  indicate  the  various  titles  in 
which  a  fuller  discussion  may  be  found. 

II.  History  of  Doctrine  —  1,  At  Common  Law.  —  The  statement  is  often 
made  that  the  doctrine  of  novation  is  derived  from  the  civil  law,  and  the  Latin 
origin  of  the  word  lends  color  to  the  statement.  While  it  is  true  that  the 
doctrine  was  adopted  as  a  part  of  the  civil  law  by  Louisiana  and  that  the  civil- 
law  classification  has  been  often  quoted  in  common-law  jurisdictions,  the 
principle  of  the  substitution  of  one  obligation  for  another  seems  to  have  been 
a  natural  and  necessary  development  in  the  common  law  of  England.1  The 
early  English  cases  do  not  seem  to  have  felt  any  foreign  influence,  and  these 
early  cases  have  been  more  often  cited  and  relied  upon  than  the  foreign 
authorities.  As  early  as  1432  a  case  arose  in  which  an  attempt  to  novate 
was  made,  and  failed  only  through  the  technical  and  narrow  rules  of  law  then 
in  force.3  Early  in  the  seventeenth  century  the  obligations  created  by  nova- 
tion were  judicially  recognized;  in  the  latter  portion  of  the  same  century  we 
find  probably  the  first  case  in  which  a  plaintiff  secured  a  verdict  for  failure  to 
perform  a  contract  of  novation.3  It  was,  however,  nearly  one  hundred  years 
later  that  Buller,  J.,  formulated  the  statement  or  description  of  novation 
which  has  been  since  cited  more  often  than  any  other.  Mis  language  seems 
to  suggest  that  the  principle  was  familiar  and  beyond  debate.4 

2.  In  Civil  Law.  —  Beyond  the  extent  to  which  it  has  been  adopted  in 
England  and  the  United  States,  this  title  is  not  concerned  with  the  doctrine 
of  the  civil  law.5  The  states  which  have  borrowed  most  from  that  source 
are  Louisiana  and  California.  The  usual  classification  of  the  forms  of  nova- 
tion is  that  adopted  in  the  California  statutes  and  is  as  follows:  1.  The  sub- 
stitution of  a  new  obligation  between  the  same  parties,  with  intent  to  extin- 
guish the  old  obligation.  2.  The  substitution  of  a  new  debtor  in  place  of  the 
old  one,  with  intent  to  release  the  latter.  3.  The  substitution  of  a  new 
creditor  in  place  of  the  old  one,  with  intent  to  transfer  the  rights  of  the  latter 
to  the  former.6    The  Code  of  Louisiana  is  to  the  same  effect.7 

III.  Forms  of  Novation  —  1.  In  General.  —  The  classification  given  in  the 
preceding  section  is  academic  rather  than  practical,  the  principles  applying  to 
all  three  forms  of  novation  being  essentially  the  same.  And  while  it  is 
adopted  in  many  common-law  cases,  the  form  most  often  found  is  the  second 
—  the  substitution  of  a  new  debtor  for  an  old.  Other  and  more  complex 
forms,  however,  occasionally  appear.  It  is  evident  that  by  combining  in 
different  ways  the  three  elements  of  debtor,  creditor,  and  agreement,  several 
such  complex  forms  may  result.  There  may  thus  be,  besides  the  three  forms 
given,  a  new  debtor  and  a  new  creditor  at  the  same  time;  or  a  new  debtor 
and  a  new  agreement;  or  a  new  creditor  and  a  new  agreement;  or,  with  all 
the  elements  changed,  a  new  debtor,  a  new  creditor,  and  a  new  agreement 
at  the  same  time.8    And,  further,  there  may  be  not  merely  one  new  party 

1.  Both  Bracton  (lib.  3,  c.  2,  §  13)  and  Fleta  and  it  is  agreed  between  them  that  A  shall 
(lib.  2,  c.  60,  §  12)  mention  novation,  the  latter  pay  C  the  hundred  pounds;  B's  debt  is  ex- 
under  the  denomination  imtovatio,  but  this  tinguished,  and  C  may  recover  thai  sum 
early  introduction  of  Roman  law  before  the  against  A."  Tatlock  v.  Harris,  3  T.  R.  174. 
development  of  a  law  of  contract  could  evi-  5.  See  for  the  civil  law,  Justinian's  Inst.  iii. 
dently  have  little  effect.  Innovalio  is  the  term  29,  3  (Sanders'  ed.  1900,  p.  395  ct  seq.);  Sohm's 
used  in  Scotch  law.    See  Bell's  Diet.  Inst.  Roman  Law  (2d  Eng.  ed.),  pp.  405.  455. 

2.  Early  Cases.  —  1  Year  Book  11  Hen.  VI.,  f.        6.  Civ.  Code  Cal.,  S  1531. 

35,  pi.  30.  7.  Rev.  Civ.  Code  La  (1900).  art.  2189. 

3.  Novation  Judicially  Recognized  —  Flewellin  8.  New  Debtor,  New  Creditor,  and  New  Agree- 
v.  Rave,  1  Bulst.  68.  ment.  —  A  partnership  gave  its  note  for  the 

Damages  for   Failure   to   Perform.  —  Roe    v.  debt  of  an  individual  partner.  Subsequently 

Haugh,  12  Mod.  133.  the  partnership  changed  all  its  members,  and 

4.  Justice  Buller's  Statement.  — "Suppose  the  note  originally  given  was  changed  for 
A  owes  B  one  hundred  pounds,  and  B  owes  other  notes  of  less  amount,  and  these  were  as- 
C  one  hundred  pounds,  and  the  three  meet,  signed  to  the  plaintiff.    Thus,  all  three  ele- 
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but  .1  series  of  new  parties  introduced,  still  further  complicating  the  facts, 
without,  however,  affecting  the  principles.1 

2.  Substitution  of  New  Debtor.  —  The  substitution  of  a  new  debtor  is  the 
simplest  and  most  common  kind  of  novation,  one  form  of  which  was  called  in 
the  civil  law  "delegation."  It  is  thus  described  byPothier:  "Delegation  is  a 
kind  of  novation  by  which  the  original  debtor,  in  order  to  be  liberated  from 
his  creditor,  gives  him  a  third  person,  who  becomes  obliged  in  his  stead  to 
the  creditor  or  the  person  appointed  by  him.  It  results  from  this  that  a 
delegation  is  made  by  the  concurrence  of  three  parties,  and  there  may  be  a 
fourth.  A  delegation  includes  a  novation,  by  the  extinction  of  the  debt  from 
the  person  delegating,  and  the  obligation  contracted  in  his  stead  by  the 
person  delegated.  Commonly,  indeed,  there  is  a  double  novation,  for  the 
1>  u  ty  delegated  is  commonly  a  debtor  of  the  person  delegating;  and,  in  order 
to  be  liberated  from  the  obligation  to  him,  contracts  a  new  one  with  his 
creditor.  In  this  case  there  is  a  novation  both  of  the  obligation  of  the  person 
delegating,  by  his  giving  his  creditor  a  new  debtor,  and  of  the  person  dele- 
gated, by  the  new  obligation  which  he  contracts."  2 

3.  Substitution  of  New  Creditor.  —  The  substitution  of  a  new  creditor  is 
sufficiently  common  in  the  law,  but  it  is  ordinarily  treated  as  nothing  more 
or  less  than  the  assignment  of  a  chose  in  action.3  But  should  it  be  regarded 
as  novation,  the  general  principles  hereafter  discussed  apply  to  it  as  well  as 
to  the  substitution  of  a  new  debtor. 


merits  of  the  original  obligation  were  changed, 
there  being  a  new  debtor,  a  new  creditor,  and 
a  new  form  of  obligation.  Silverman  v. 
Chase,  90  111.  37. 

1.  Series  of  Debtors.  —  In  Mechanics'  Savings 
Bank  v.  Goff,  13  R.  I.  516,  thecourt  said:  "  If 
the  right  to  sue  depends  on  a  presumed  nova- 
tion, the  novacion  may  as  well  include  a  series 
of  debtors  as  only  two."  The  same  facts  as 
in  this  case  occur  very  often,  where  a  grantee 
of  mortgaged  property,  assuming  the  mort- 
gage, parts  with  the  land  to  one  who  in  turn 
assumes  its  payment.  See  generally  the  title 
Mortgages,  vol.  20,  p.  1000.  If  in  the  same 
circumstances  the  mortgage  were  successively 
assigned,  there  would  be  a  series  of  debtors 
and  creditors  between  the  first  and  the  last. 
And  if  the  notes  were  each  time  changed,  as 
by  the  incorporation  of  accrued  interest,  there 
would  be  a  series  of  changes  involving  all 
three  elements.  Cases  so  complex  have  not 
been  found,  but  their  occurrence  is  easily  sup- 
posable. 

2.  Substitution  of  Debtors  —  Delegatio  and  Ex- 
promissio.  — ■  Pothier  on  Obligations,  pi.  3,  c.  2, 
an.  6,  1,  2.  See  also  Bonilla  v.  Merle,  9 
La.  222;  Scott  v.  Alchison,  36  Tex.  78. 

In  the  case  of  the  substitution  of  a  new 
debtor,  two  methods  of  accomplishing  this  re- 
sult are  recognized  in  the  civil  law.  By  the 
one  meihod,  the  assumption  of  the  old  obliga- 
tion is  effected  by  an  agreement  between  the 
new  debtor  and  the  creditor,  —  an  agreement 
to  which  the  intervention  or  privity  of  the  old 
debtor  is  not  essential.  1  Domat  Civ.  Law, 
art.  2314.  This  is  called  expromissio  and  the 
new  debtor  expromissor.  By  the  other  method, 
the  substitution  is  effected  by  a  tripartite  ar- 
rangement between  the  old  debtor,  the  creditor, 
and  the  new  debtor.  1  Domat  Civ.  Law,  art. 
2319.  This  is  called  delegatio,  because  the  old 
debtor  delegates  another  to  pay  his  debt.  I 
Bouvier's  Inst.,  §  801;  Bouvier's  Law  Diet., 
Novation.    Unfortunately,  however,  an  accu- 


rate use  of  those  terms  is  not  observed  or  even 
attempted.  Expromissio  is  seldom  used,  the 
simple  word  "novation"  being  most  generally 
applied  to  that  species  of  substitution.  And 
even  when  used  it  seems  often  to  be  regarded 
as  practically  synonymous  with  delegatio. 
Delegatio,  on  the  other  hand,  is  applied  to  the 
substitution  of  a  new  creditor  as  well  as  to 
that  of  a  new  debtor.  And  further  in  some 
treatises  and  cedes  neither  word  is  used  and 
the  distinction  above  marked  out  is  ignored. 

It  is  shown  below  that  while  it  is  true  as 
stated  by  Pothier  that  "  the  party  delegated  is 
commonly  a  debtor  of  the  person  delegating," 
such  need  not  be  the  case.  When  it  is  the  case, 
both  debts  may  be  wiped  out  by  the  same 
transaction.  While  this  is  the  most  common 
form  of  novation,  the  statement  made  in 
Clough  v.  Murray,  3  Robt.  (N.  Y.)  7,  that  it  is 
.  the  "  only  branch  recognized  by  our  law  "  is 
certainly  erroneous. 

The  Rationale  of  This  Transaction  has  been 
thus  described:  "  To  convert  a  claim  of  C 
against  B  into  a  claim  of  C  against  A  it  is  only 
necessary  for  C  and  A  to  enter  into  a  bilateral 
contract  in  which  C  promises  never  to  sue  B 
and  A  promises  to  pay  to  C  the  amount  due 
from  B.  C's  promise  operating  as  an  equita- 
ble release,  now  pleadable  as  a  defense  at  law. 
the  claim  of  C  against  B  disappears,  while 
A's  promise  creates  in  its  place  the  new  claim 
of  C  against  A."  Prof.  J.  B.  Ames  in  6  Harv. 
L.  Rev.  186.  See  also  I  Domat  Civ.  Law, 
§  2318;  Cochrane  v.  Green,  9  C.  B.  N.  S.  467, 
468;  Adams  &.  Power,  48  Miss.  450. 

3.  For  a  full  discussion,  see  the  title  Assign- 
ments, vol.  2,  p.  1007. 

Looked  at  as  novation,  such  a  transaction  is 
simply  the  conversion  of  a  claim  of  A  against 
B  into  a  claim  of  C  against  B.  The  result  is 
accomplished  by  a  twofold  process:  First„A 
assigns  to  C  his  claim  against  B,  and  then 
B  enters  into  a  bilateral  contract  with  C  by 
which  he  undertakes  to  pay  to  him  what  he 
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4.  Substitution  of  New  Obligation.  —  Where  a  creditor  accepts  from  his 
debtor  a  new  note  instead  of  an  old,  or  any  form  of  written  contract  instead 
of  a  prior  unwritten  contract  or  obligation,  with  the  intent  to  cancel  the 
former  and  to  substitute  the  new  one  therefor,  novation  by  the  substitution 
of  a  new  obligation  takes  place.  And  where  the  debtor  pays  his  debt  with 
the  note  or  other  form  of  obligation  of  a  third  person,  a  novation  takes  place 
which  may  be  regarded  as  falling  either  under  this  head  or  under  that  of  the 
substitution  of  a  new  debtor,  or  of  both.  Such  cases  are  often  treated  by  the 
courts  as  cases  of  novation,  and  if  this  third  class  be  admitted  as  a  part  of 
the  common  law,  they  are  properly  so  treated.  Such  cases  are  generally  dis- 
cussed as  payment,  and  will  be  found  treated  in  this  work  in  that  connection.1 

IV.  Essential  Elements  of  Novation  —  1.  In  General.  —  Novation,  as  the 
substitution  of  a  new  obligation,  is  the  creation  of  new  contractual  relations 
as  well  as  the  extinguishment  of  old.  There  must  be  present,  therefore,  all 
the  necessary  elements  of  a  legal  contract.  There  must  be  parties  capable  of 
contracting,  a  valid  prior  obligation  to  be  displaced,  the  consent  of  all  parties 
to  the  substitution,  based  upon  sufficient  consideration,  resulting  in  the 
extinction  of  the  old  obligation  and  the  creation  of  a  valid  new  one.  And 
all  these  must  be  established  by  legal  and  sufficient  evidence.2 

2.  Parties  —  Capacity.  —  The  rules  as  to  the  capacity  of  parties  to  novate  are 
the  same  in  general  as  those  governing  the  capacity  to  make  any  other  kind 
of  contract.3 

Number  and  identity  of  Parties.  —  Where  the  novation  is  made  by  the  substitu- 
tion of  a  new  agreement  between  the  same  parties,  there  need  be,  of  course, 
only  the  two  parties,  and  these  two  must  be  the  same  as  those  to  the  original 
contract.4  But  in  all  other  forms  of  novation  there  must  be  at  least  three 
parties,  and  there  may  be  more.5 


owed  to  A.  The  consideration  for  this  under- 
taking on  the  part  of  B,  rendering  the  contract 
enforceable  by  C,  is  his  release  by  A.  Such 
cases  of  assignment  are  not  ordinarily  treated 
by  the  courts  as  novation,  and  it  seems  that 
nothing  is  gained  by  giving  a  new  name  to 
what  is  already  universally  called  assign- 
ment.   See  Prof.  Ames  in  6  Harv.  L.  Rev.  188. 

1.  See  the  title  Payment. 
It  is  clear  that  such  a  transaction  as  that 

described  partakes  of  the  nature  both  of  pay- 
ment and  of  novation.  Acceptance  of  a  new 
form  of  obligation,  whether  of  the  debtor  him- 
self ar  of  a  stranger,  may  be  payment  if  the 
debtor  is  thereby  discharged  from  further  obli- 
gation; but  since  it  is  primarily  merely  the 
substitution  of  a  new  form  of  credit,  or  the 
credit  of  a  new  debtor  in  lieu  of  an  old,  it  may 
with  evident  propriety  be  treated  also  as  nova- 
tion. In  deference  lo  the  generally  accepted 
classifications,  such  cases  are  thrown  to  the 
title  Payment  rather  than  discussed  here. 

2.  The  following  subsections  consider  these 
requirements  in  detail.  Reference  is  made 
especially  to  the  subsection  dealing  with  As- 
sent of  Parties,  for  a  treatment  of  certain  ex- 
ceptions to  the  general  rule. 

3.  See  the  title  Contracts,  vol.  7,  p.  100,  and 
references  there  given. 

He  Who  May  Receive  Payment  May  Make  a 
Novation. —  In  Louisiana  the  rule  of  the  civil 
law  is  recognized,  that  those  to  whom  a  valid 
payment  can  be  made  can  novate  a  contract, 
since  novation  is  a  mode  of  extinguishing 
obligation;  and  this  provision  includes  a  tutor, 
an  executor,  or  any  01  her  person  having  a  gen- 
eral procuration.    Turnbull  v  Freret,  5  Mart. 


N.  S.  (La.)  703.  See  also  Rev.  Civ.  Code  La. 
(1900),  art.  2190;  Domal's  Civ.  Law,  §  2310 
et  seq.  But  compare,  as  to  the  common  law,  the 
titles  Agency,  vol.  1,  p.  1025  et  seq.;  Payment. 

4.  Number  of  Parties. —  Burgess  v.  Badger, 
124  111.  288. 

5.  There  may  be  four  parties  and  the  ex- 
tinguishment of  three  contracts  by  the  nova- 
tion. A  owed  B,  C  owed  A,  and  U  owed  C. 
It  was  mutually  agreed  that  D  should  pay  B, 
and  upon  such  payment  B  released  A,  A  re- 
leased C,  and  C  released  D.  Henry  v.  Riten- 
our,  31  Ind.  136.  See  also  Mechanics'  Sav. 
Bank  v.  Goff,  13  R.  I.  516,  in  which  case  there 
was  a  series  of  debtors. 

For  other  cases  in  which  at  least  two  debts 
were  extinguished  by  the  same  novation,  see 
Fairlie  v.  Denton,  8  B.  &  C.  395,  15  E.  C.  L. 
246;  Cochrane  v.  Green,  9  C.  B.  N.  S.  448,  99 
E.  C.  L.  448;  Bartinger  ?'.  Warden,  12  Cal. 
31  r ;  Lester  v.  Bowman,  39  Iowa  611 ;  Finan  v. 
Babcock,  58  Mich.  301;  Ileaton  v.  Angier,  7 
N.  II.  397,  28  Am.  Dec.  353;  Butterficld  v. 
Hartshorn,  7  N.  II.  345,  26  Am.  Dec.  741; 
Warren  v.  Batchclder,  16  N.  H.  580;  Cotterill 
v.  Stevens,  10  Wis.  422;  Cook  v.  Barrett,  15 
Wis.  596. 

Georgia  —  New  Party  Required.  —  Under  the 
Georgia  Code  the  introduction  of  new  parties 
is  essential  to  a  novation.  2  Code  Ga.  (1895), 
§  3641.  In  interpreting  this  section  the  courts 
have  held  that  novation  requires  the  introduc- 
tion of  a  new  parly  and  the  dropping  out  of 
an  old  one.  Home  v.  Young,  40  Ga.  193; 
Lane  v.  Collie,  46  Ga.  580;  Bonner  v.  VVoodall, 
51  Ga.  177. 

On  these  principles  the  introduction  of  a 
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Parties  to  Substituted  Note.  -  The  mere  giving  of  a  new  note  between  the  same 
parlies  docs  not  amount  to  a  novation  where  the  terms  of  the  contract  remain 
the  same.1  The  substitution,  however,  of  a  second  note  payable  to  different 
payees  is  a  novation  of  the  debt.3  And  so  likewise  is  the  execution  of  a  new 
note  by  only  a  part  of  the  obligors  in  the  old  note.3 

Parties  Need  Not  Be  Different  Persons.  —  It  is  not  necessary,  however,  that  the 
three  parties  should  be  three  different  persons.  One  person  may  act  in  two 
different  capacities,  and  may  therefore  represent  two  of  the  parties.  Thus, 
an  administrator  or  guardian  acting  in  the  capacity  of  such  may  novate  an 
obligation  by  transferring  it  from  himself  as  administrator  or  guardian  to  him- 
self as  an  individual.'1 

Persons  under  Disabilities  to  Be  Principals.  —  It  would  seem  that  a  married  woman 
may  not  authorize  her  husband  to  novate  for  her  unless  her  common-law  dis- 
abilities have  been  removed.  The  same  may  be  said  of  minors  laboring  under 
such  disabilities.8 

Under  the  Louisiana  Law,  where  there  is  a  community  between  husband  and 
wife  the  husband  is  the  head  of  it  and  is  responsible  for  the  debts  of  the  com- 
munity.0 Therefore,  by  taking  new  notes  and  judgment  thereon  against  the 
husband  personally  after  the  death  of  the  wife,  the  debts  are  not  extinguished 
by  novation.7 

Novation  by  Agent.  —  The  contract  of  novation  may  be  made,  as  may  other 
contracts,  through  an  agent  clothed  with  the  necessary  powers.  If  he  be  the 
agent  of  a  corporation,  he  must  have  the  power  to  contract  in  the  premises 
on  the  corporate  behalf.    Such  powers  may  be  implied,  however,  as  well  as 

expressed.8 

3.  Valid  Prior  Obligation.  —  To  constitute  a  novation,  there  must  be,  at  the 
time  it  is  made,  a  valid  obligation  on  which  it  can  operate;  if  the  first  obli- 
gation, which  it  is  intended  to  replace  by  the  new  one,  be  void,  or  if  there  be 


n:  iv  party  who  is  only  a  surety  works  no  nova- 
tion, nor  does  the  substitution  of  his  executors 
in  place  of  a  deceased  payee.  Collins  v.  Col- 
lins,  44  Ga.  128. 

And  where  a  note  is  payable  to  bearer  its 
renewal  by  the  maker  while  it  is  in  the  hands 
of  a  third  person  to  whom  it  has  been  regu- 
larly transferred  introduces  no  new  party  and 
effects  no  novation.  Wofford  v.  Gaines,  53 
Ga.  4S5. 

1.  Renewal  Not  Novation.  —  Citizens'  Bank  v. 
Tucker,  6  Rob.  (La.)  443:  Rosenda  v.  Za- 
briskie,  4  Rob.  (La.)  492;  Union  Nat.  Bank  v. 
Stocombe,  34  La.  Ann.  927;  Noad  v.  Bouchard, 
10  L.  R.  Rep.  476.  See  also  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  339  et  seq. 

2.  Wellington  v.  Scott,  2  Rob  (La.)  59. 

3.  Smith  v.  Young,  11  Bush  (Ky.)  393. 

4.  One  PerBon  Acting  in  Different  Capacities.  — 
Ervvin  v.  Carroll.  1  Yerg.  (Tenn.)  145;  Price  v. 
Barnes.  7  Ind.  App.  1. 

Where  an  administrator  takes  a  note  for  land 
sold  and  turns  it  over  as  assets  to  the  guardian 
of  the  heir,  and  the  maker  of  the  note  gives  to 
the  guardian  a  new  note  with  the  administra- 
tor as  security,  this  change  of  papers  is  not 
novation.  The  original  payee  was  only  the 
agent  of  the  minor,  and  sold  the  land  as  his 
ag:nt.  The  note  was  originally  payable  to 
one  agent,  and  is  now  made  payable  to 
another,  so  that  there  is  merely  a  substitution 
of  one  agent  for  another,  the  debtor  and  the 
creditor  being  the  same  in  both  cases.  Lott 
v.  Dysart,  45  Ga.  355. 

Where  There  Is  No  Intent  by  the  Administrator 


to  Create  Any  New  Liability  there  is  generally 

no  novation.  Gillet  v.  Rachal,  9  Rob.  (La.) 
276. 

5.  Principals  ■ —  Persons  under  Disabilities.  — 

In  re  European  Assur  Soc.  Arbitration  Acts, 
1  Ch.  D.  334;  Scott  v.  Atchison,  36  Tex.  76. 
In  this  last  case  the  court  refused  to  hold  that 
an  administrator  was  under  any  disability  to 
novate  without  order  of  the  court,  although 
the  funds  belonged  to  the  estate. 

See  further  as  to  persons  under  disabilities 
the  title  Agency,  vol.  1,  p.  942  et  seq. 

A  Novation  by  a  Wife  May  Be  Shown  to  Have 
Been  Made  by  Her  Husband  if  it  can  be  shown 
that  he  was  authorized  to  act  as  her  agent  or 
that  she  has  ratified  his  acts  Argyle  Co.  v. 
McNeill,  153  Hi.  669;  Rising  v.  Cummings,  47 
Vt.  345. 

6.  Louisiana  —  Community.  —  See  the  1  itle 
Community  Property,  vol  6,  pp.  331,  341. 

7.  Settlement  by  Surviving  Husband  —  Com- 
munity Property  Still  Liable.  —  Rusk  v.  Warren, 
25  La.  Ann.  314. 

A  note  of  the  husband  given  after  the  wife's 
death  may  novate  a  debt  of  the  wife  to  the 
payee.  Landry's  Succession,  25  La.  Ann. 
183. 

8.  Agents.  —  Charlotte,  etc.,  R.  Co.  v.  Gow, 
59  Ga.  685.  27  Am.  Rep.  403;  Finan  v.  Bab- 
cock,  58  Mich.  301;  Garrison  v.  O'Donald,  73 
Mo.  App.  621.  See  also  Chaffee  v.  Rutland  R. 
Co.,  53  Vt.  345. 

A  novation  cannot  be  effected,  however,  by 
the  agent's  taking  a  note    instead  of  cash 
where  he  is  not  authorized  so  to  do  by  his 
principal.    Aultman  v.  Lee,  43  Iowa  404. 
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no  such  obligation,  then  the  new  obligation  is  of  no  effect.1 

Explanation  of  This  Requisite.  —  It  is  extremely  important  to  understand  clearly 
what  is  meant  by  the  statement  that  the  prior  obligation  must  be  a  valid  one. 
The  fact  that  there  are  usually  three  parties  and  two  obligations  present  in 
an  ordinary  case  of  novation  has  led  to  some  confusion  in  the  application  of 
this  rule.  A  owes  B  and  B  owes  C.  and  at  B's  request  A  undertakes  to  pay 
the  debt  to  C.  When  it  is  said  that  there  must  be  a  valid  obligation  upon 
which  novation  can  operate,  the  obligation  referred  to  is  that  of  B  to  C.  The 
novation  extinguishes  that  debt,  and  this  extinguishment,  being  a  release  of 
B  by  C,  is  usually  the  consideration  moving  from  C  in  the  form  of  detriment 
or  surrender  of  a  right.  When  no  other  consideration  is  present  it  is,  of 
course,  essential  that  this  right  surrendered  should  be  a  valid  one.  The  state- 
ment under  discussion  has  sometimes  been  taken  to  mean  that  A  must  owe  B. 
Such,  however,  is  not  the  law.  A  may  owe  B  or  he  may  not,  and  his  obli- 
gation may  be  illegal  and  unenforceable;  but  upon  the  completion  of  novation 
A's  obligation  to  C  becomes  fixed  and  irrevocable,  because  C  has  parted  with 
consideration  therefor.* 

A  Void  Contract  Acquires  No  Validity  by  being  novated.  The  taint  which  renders 
it  void  follows  the  old  debt  through  all  changes  or  substitutions.3  But  if  the 
contract  be  illegal  merely,  and  not  void,  and  the  illegal  element  be  separable, 
it  may  be  eliminated,  and  the  legal  portion  may  then  be  novated.'1  If,  how- 
ever, any  portion  of  the  illegal  element,  as  usurious  interest,  can  be  traced  into 
the  new  contract,  it  vitiates  the  latter  either  pro  tanto  or  in  toto*  In  one  or 
two  cases  the  doctrine  has  been  maintained  that  since  the  illegal  contract  is 


1.  Necessity  of  Valid  Existing  Obligation.  — 

Fairlie  v.  Denton,  8  B.  &  C.  395,  15  E.  C.  L. 
246;  Clark  v.  Billings,  59  Ind.  509;  Bristol 
Milling,  etc..  Co.  v.  Probasco,  64  Ind.  413; 
Adams  v.  Power,  48  Miss.  450.  The  text  is  in 
the  words  of  Rev.  Civ.  Code  La.  (1900),  art. 
2186. 

2.  Consideration  Is  Release  of  Intermediate 
Debtor. —  Linneman  v.  Moross.  98  Mich.  178, 
39  Am.  St.  Rep.  528;  Murphy  v.  Hanrahan,  50 
Wis.  485. 

That  the  Person  Delegated  Need  Not  Be  a  Debtor 

of  the  person  delegating  him,  is  the  rule  of  the 
civil  law.  Pothier  on  Obligations,  No.  566, 
quoted  \n  Bonilla  v.  Merle,  9  La.  223. 

At  common  law  the  same  rule  obtains,  pro- 
vided the  three  parties  have  assented  to  the 
novation  and  C  has  discharged  B  in  considera- 
tion ot  A's  promise.  See  Ebenfield  v.  Canady, 
60  Ga.  456;  Bower  v.  Webber,  69  Iowa  286 
(which  cases  hold  that  the  illegality  of  the 
debt  of  the  person  delegated  to  the  person 
delegating  does  not  affect  the  validity  of  the 
novation);  Gleason  v.  Filzgerald,  105  Mich. 
516,  which  holds  that  the  circumstance  was 
immaterial  that  no  debt  was  in  fact  owing  by 
the  person  delegated  to  the  person  delegating, 
although  such  a  debt  was  supposed  to  exist. 
See  also  Wharton  v.  Walker,  4  B.  &  C.  163; 
Cochrane  v.  Green,  9  C.  B.  N.  S.  446;  and  for 
the  general  principles  governing  these  cases, 
the  title  CONSIDERATION,  vol.  6,  p.  684  tt  seq. 

Effect  of  Illegality.  —  In  the  Georgia  and  Iowa 
cases  cited  in  the  preceding  paragraph  it  is 
suggested  that  the  contract  would  be  invalid 
if  the  creditor  knew  the  illegality  of  the  agree- 
ment between  the  original  and  the  substituted 
debtors.  See  further  the  titles  Gambling 
Contracts,  vol.  14,  p.  645,  and  notes;  Illegal 
Contracts,  vol.  15,  p  987. 

View  that  Substituted  Debtor  Must  Have  Owed 


Original  Debtor.  —  There  are  several  cases 
which  declare  that  the  substituted  debtor 
must,  at  the  time  of  the  novation,  owe  the 
original  debtor  a  sum  at  least  equa'.  to  the 
latter's  debt  to  (he  creditor.  These  cases  are, 
Allen  -'.  Rundele,  45  Conn.  529;  Gaston  v. 
Owen,  43  Wis.  103;  Murphy  v.  Hanrahan, 
50  Wis.  489;  Reitzloff  v.  Glover,  91  Wis.  65. 
The  earliest  Wisconsin  case  cites  several  text 
books  for  this  proposition,  but  an  examina- 
tion will  show  that  they  furnish  no  support  for 
the  statement  of  the  court.  The  fallacy  of  the 
doctrine  is  clear.  If  A  owes  B  he  may  be  all 
the  more  willing  to  pay  B's  debt  to  C,  but  it 
assuredly  is  not  law  that  A  cannot  legally  un- 
dertake to  pay  B's  debt  to  C  unless  A  is 
already  indebted  to  B. 

3.  Void  Contract  Cannot  Be  Novated.  —  Bailey 
v.  Lumpkin,  1  Ga.  392;  Collins  v.  McCargo, 
6  Smed.  &  M.  (Miss.)  128;  Torrey  v.  Grant,  10 
Smed.  &  M.  (Miss.)  89;  Kountz  v.  Price,  40 
Miss.  341  (contract  made  on  Sunday);  Ed- 
wards v.  Skirving,  1  Brev.  (S.  Car.)  548.  See 
also  the  titles  Bills  of  Exchange  and  Promis- 
sory Notes,  vol.  4,  p.  340;  Consideration, 
vol.  6.  p.  710. 

A  note  originally  legal  and  valid  between 
the  parties  may  become  illegal  and  invalid 
as  to  subsequent  parties  if  assigned  for  an 
illegal  consideration,  and  such  illegality  will 
attach  to  a  new  note  given  (o  novate  the 
former.  Adams  v.  Rowan,  8  Smed.  &  M. 
(Miss.)  624. 

4.  Illegality  Separable.  —  Bailey  v.  Lumpkin, 
1  Ga.  392;  Newberry  Bank  v.  St egall,  4 1  Miss. 
142. 

6.  Carrying  Forward  Usurious  Interest.  —  Tor- 
rey v.  Grant,  10  Smed.  &  M.  (Miss.)  89;  Ed- 
wards v.  Skirving,  1  Brev.  (S.  Car.)  548. 

Where,  however,  usury  is  carried  forward 
into  a  novating  contract,  it  may  be  extracted 
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totally  extinguished  by  the  novation,  no  taint  therefrom  can  be  imported 
into  the  new  contract.1  This  doctrine  would  seem  to  lose  sight  of  the  fact 
that  there  could  be  no  consideration  in  the  abandonment  of  an  unenforceable 
claim,  and  of  the  further  fact  that  it  is  contrary  to  the  policy  of  the  law  to 
allow  a  claim,  in  essence  illegal,  to  be  rendered  legal  by  a  purely  formal  trans- 
action which  serves  in  no  way  to  remove  the  illegal  element.2 

4.  Assent  of  Parties — a.  In  General.  —  It  is  a  fundamental  proposition, 
repeated  in  almost  every  case,  that  in  a  contract  of  novation  there  must  be 
present  a  meeting  of  the  minds,  a  mutual  assent,  an  intention  to  novate. 
Some  diversity  of  opinion  prevails,  however,  as  to  whether  the  assent  of  all 
the  parties  is  essential,  or  only  that  of  some  of  them;  whether  this  assent 
must  be  express,  or  may  be  implied  from  facts,  or  may  even  be  in  the  form  of 
a  presumption  supplied  by  the  law,  and,  if  implied,  what  facts  will  justify 
the  inference;  whether  it  must  be  contemporaneous  as  to  all  the  parties  or 
may  be  subsequent  as  to  some;  and  whether  it  may  be  a  conditional  as  well 
as  an  unconditional  assent  or  promise. 

b.  Rule  that  All  Parties  Must  Assent. — Since  novation  is  the 
extinguishment  of  one  obligation  and  the  formation  of  another,  it  requires  the 
assent  of  all  the  parties  to  both  the  old  and  the  new  obligations;  for  unless 
all  the  parties  to  the  old  assent,  it  cannot  be  extinguished,  and  unless  all  the 
parties  to  the  new  assent,  it  cannot  be  created.3 


upon  the  trial,  and  judgment  may  be  rendered 
for  the  legal  portion.  Fitzpatrick  v.  Apper- 
son,  79  Ky.  272. 

1.  Novation  Held  to  Extinguish  Illegality.  — 
Gresham  v.  Morrow,  40  Ga.  487;  Cherry  v. 
Jones,  41  Ga.  579;  Redwine  v.  Glover,  45  Ga. 
134;  Greenwood  v.  Curtis,  6  Mass.  358,  4  Am. 
Dec  145. 

2.  Bridge  v.  Hubbard,  15  Mass.  96,  8  Am. 
Dec.  36;  Collins  v.  McCargo,  6  Smed.  &  M. 
(Miss)  128;  Adams  v.  Rowan,  8  Smed.  &  M. 
(Miss.)  624.  See  also  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol  4,  p.  341. 

Even  where  this  theory  prevails,  if  the  new 
note  be  temporary  and  provisional  merely, 
and  afterwards  be  abandoned  by  mutual  con- 
sent, the  old  taint  is  te-established  along  with 
the  old  contract.  Archer  v.  McCray,  59  Ga. 
54°- 

3.  All  Parties  Must  Assent  —  England.  — 
Fairlie  v.  Denton.  8  B.  &  C.  395,  15  E.  C.  L. 
246;  Owen  v.  Bowen,  4  C.  &  P.  93,  19  E.  C. 
L.  291;  Noble  v.  National  Discount  Co.,  5  H. 
&  N.  225;  Ex  p.  Peele,  6  Ves.  Jr.  602;  Price 
v.  Easton,  1  N.  &  M.  303,  4  B.  &  Ad.  433,  24 
E.  C.  L.  96;  Coxon  v.  Chadley,  3  B.  &  C.  594, 
10  E.  C.  L.  192;  Enthoven  v.  Hammond,  1  C. 
L.  R  22,  22  Eng.  L.  &  Eq.  476;  Israel  v. 
Douglas,  1  H.  Bl.  239;  Hutchinson  v.  Hey- 
worth,  9  Ad.  &  El.  375,  36  E.  C.  L.  162. 

Canada.  —  Cossitt  v.  Cook,  17  Nova  Scotia  84. 

United  Slates. — Jones  v.  Walker,  2  Paine 
(U.  S.)  688;  Vance  v.  Royal  Clay  Mfg.  Co.,  82 
Fed.  Rep.  251. 

Alabama.  —  Burkham  v.  Mastin,  54  Ala.  126; 
Pugh  v.  Barnes,  108  Ala.  167. 

California.  —  Pimental  v.  Marques,  log  Cal. 
406;  Market  St.  R.  Co.  v.  Hellman,  109  Cal. 
571- 

Colorado.  —  Charles  v.  Amos,  10  Colo.  272. 

Florida.  —  Tysen  v.  Somerville.  35  F!a.  219. 

Georgia.  —  Watkins  v.  Pope,  38  Ga.  514; 
Howard  College  v.  Pace,  15  Ga.  486;  Anderson 
v.  Whitehead,  etc.,  Co.,  55  Ga.  277. 


Illinois.  — Heyward  v.  Burke,  151  111.  121; 
Walker  v.  Wood,  170  111.  463. 

Indiana.  —  Decker  v.  Shaffer,  3  Ind.  187; 
Hoffa  v.  Hoffman,  33  Ind.  172;  Davis  v. 
Hardy,  76  Ind.  272;  Kelso  v.  Fleming,  104 
Ind.  180. 

Iowa.  —  Sternburg  v.  Callanan,  14  Iowa  251. 

Kansas.  —  Medberry  v.  Soper,  17  Kan.  369. 

Louisiana .  —  Union  Bank  v.  Guice,  2  La. 
Ann.  249;  Sargeant  v.  Daunoy,  14  La.  43,  33 
Am.  Dec.  573. 

Maine.  —  Locke  v.  Hall,  9  Me.  133. 

Massachusetts.  —  Wild  v.  Dean,  3  Allen 
(Mass.)  579;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28,  25  Am.  Rep.  9. 

Michigan.  —  Botsford  v.  Kleinhans,  29  Mich. 
332;  Glover  v.  First  Universalis!  Parish,  48 
Mich.  595;  Dean  v.  Ellis,  108  Mich.  240. 

Minnesota.  —  Coinwell  v.  Megins,  39  Minn. 
407. 

Mississippi.  —  Adams  v.  Power,  48  Miss.  450. 

Missouri.  —  Harvey  Lumber  Co.  v.  Herri- 
man,  etc.,  Lumber  Co.,  39  Mo.  App.  214; 
Spaunhorst  v.  Link,  46  Mo.  197;  Jacobs  v.  Ma- 
loney,  64  Mo.  App.  270;  Lee  v.  Porter,  18  Mo. 
App.  377- 

New  Hampshire.  —  Butterfield  v.  Hartshorn, 
7  N.  H.  345,  26  Am.  Dec.  741. 

New  York.  —  Dewitt  v.  Monjo,  46  N.  Y. 
App.  Div.  533;   Ryan  v.  Pistone,  89  Hun  (N. 

Y.)  78. 

North  Carolina.  —  Pierce  v.  Alspaugh,  83 
N.  Car.  258. 

Oklahoma.  —  Lowe  v.  Blum,  4  Okla.  260. 
Oregon.  —  Smith  v.  Foster,  5  Oregon  44. 
Pennsylvania.  — Koun  tze   v.  Holthouse, 
Pa.  St.  235. 

South  Carolina.  —  Compton  v.  Patterson 
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S.  Car.  115;  Bowen  v.  Carolina,  etc.,  R.  Co., 
34  S.  Car.  217. 

Tennessee.  —  Henry  v.  Nubert,  (Tenn.  Ch. 
1895)  35  S.  W.  Rep.  444- 

Texas.  —  Scott  v.  Atchison,  36  Tex.  76. 
Virginia.  —  Steptoe   v.  Pollard,  30  Gratt. 
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c.  Exceptions  to  Rule  —  (i)  In  Civil  Law.  —  While  it  is  generally  true 
that  there  must  be  present  in  every  novation  the  assent  of  all  the  parties  to 
both  the  old  and  the  new  obligation,  the  rule  does  not  apply  to  the  civil-law 
form  of  novation  called  expromissio.  Here  the  novation  may  be  effected  by 
an  arrangement  between  the  new  debtor  and  the  creditor  alone  without  the 
intervention  or  assent  of  the  old  debtor.1  While  this  is  clearly  an  exception 
to  the  rule  it  is  reconcilable  with  it  by  assuming  the  debtor's  assent  to  an 
arrangement  so  clearly  beneficial;2  and  further,  any  possible  attempt  of  the 
creditor  afterwards  to  dispute  the  novation  is  effectually  arrested  by  the 
estoppel  arising  from  his  express  declaration  that  he  has  discharged  his  debtor. 

(2)  At  Common  Law.  —  While  most  common-law  jurisdictions  lay  down 
the  rule  that  all  parties  to  a  novation  must  assent,3  there  are  few  of  them 
that  do  not  recognize  real  or  apparent  exceptions.  Thus,  a  doctrine  some- 
times entertained  is  that  a  creditor  may  avail  himself  of  arrangements  by 
which  his  debtor  delegates  another  to  pay  the  debt  although  he  was  not 
cognizant  of  the  arrangement  when  made.  In  such  cases  the  assent  of  the 
creditor  is  said  to  be  presumed.4  With  such  cases  may  be  classed  those  in 
which  creditors  whose  claims  were  not  specially  mentioned  have  been  allowed 
to  claim  the  benefit  of  a  general  assumption  of  obligations  or  contracts,5  and 
those  in  which  creditors  of  one  corporation  are  deemed  creditors  of  a  new 
corporation  formed  by  merger  or  consolidation  of  a  prior  one.e  Here  may  be 
placed  also  that  large  class  of  quasi  novations,  already  referred  to,  in  which  a 
stranger  to  a  contract  is  allowed  to  sue  upon  it  because  made  for  his  benefit.7 

d.  Assent  Express  or  Implied  — (i)  In  Civil  Law. — In  the  civil  law 
an  attempt  was  made  to  settle  the  difficult  question  as  to  when  novation  takes 
place,  by  providing  that  it  should  never  be  presumed,  but  must  always  be 
shown  by  an  express  declaration  of  the  parties  that  their  object  in  making 
the  new  contract  was  to  extinguish  the  old.8 

(Va.)  689;  Fidelity  Ins.,  etc.,  Co.  v.  Shenan-  3.  Common-law  Rule.  —  The  strict  rule  of  the 
doah  Valley  R.  Co.,  86  Va.  1,  19  Am.  St.  Rep.  common  law  is  thus  expressed  in  Durnfotd  v. 
858.  Messiter,  5  M.  &  S.  446:  "  A  man  cannot,  of 

Wisconsin.  —  Cook  v.  Durham,  61  Wis.  15;  his  own  will,  pay  another  man's  debt  without 
Lynch  v.  Austin,  51  Wis.  287.  his  consent  and  thereby  convert  himself  into 

Contract  for  Benefit  of  Third  Person  and  a  creditor." 
Adopted  by  Him.  —  There  is  a  large  class  of  4.  Common-law  Assent  Presumed.  —  Scolt  v 
cases  dealing  with  contracls  made  for  the  Beale,  6  Jur.  N.  S.  559;  In  re  Isaacs,  3  Sawy. 
benefit  of  a  third  party,  a  stranger  to  the  con-  (U.S.)  35;  Williamson-Stewart  Paper  Co.  v. 
tract,  which  are  sometimes  regarded  as  cases  Seaman,  29  111.  App.  68;  Arnold  v.  Lyman,  17 
of  novation.  According  to  one  view,  where  Mass.  400,  9  Am.  Dec.  154;  Hall  v.  Marston, 
one  is  allowed  to  sue  upon  a  contract  to  which      17  Mass.  575. 

he  is  a  stranger,  on  the  ground  that  it  was  5.  Hardy  v.  Blazer,  29  Ind.  226,  92  Am.  Dec. 
made  for  his  benefit,  his  subsequent  adoption  347;  Vincent  v.  Watson,  18  Pa.  St.  96. 
of  the  agreement  is  all  that  is  necessary.  See  6.  Assent  of  Creditors  of  Consolidating  Corpora- 
the  title  Contracts,  vol.  7,  p.  104  et  set/.  The  tions. —  Brum  v.  Merchants'  Mul.  Ins.  Co.,  16 
case  is  almost  indistinguishable  from  a  case  of  Fed.  Rep.  140;  Continental  Trust  Co.  v. 
novation  in  which  the  assent  of  one  party  is  Toledo,  etc.,  R.  Co.,  86  Fed.  Rep.  929;  Hiber- 
expressed  subsequently  to  the  arrangement  nia  Ins.  Co.  v.  St.  Louis,  etc.,  Transp.  Co.,  10 
bet  ween  ihe  other  two.  The  courts  have  often  Fed.  Rep.  596;  Chicago,  etc.,  R.  Co.  v.  Chicago 
failed  to  distinguish  the  two  classes.  Possibly  Third  Nat.  Bank,  134  U.  S.  276;  Tompkins  v. 
the  only  distinguishing  mark  is  that  in  cases  Augusta  Southern  R.  Co.,  102  Ga.  436;  In- 
of  strict  novation  the  prior  obligation  is  ex-  dianapolis,  etc.,  R.  Co.  v.  Jones,  29  Ind.  465, 
tinguished,  while  in  the  others  the  obligation  95  Am.  Dec.  654;  U.  S.  Capsule  Co.  v.  Isaacs, 
of  the  prior  debtor  may  coexist  with  that  23  Ind.  App.  533;  Fernschild  v.  Yuengling 
which  the  beneficiary  seeks  to  enforce.  Brewing  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  16  Misc. 

1.  Rev.  Civ.  Code  La.  (iqoo),  art.  2191;  Do-  (N.  Y.)  278;  Davis  Provision  Co.  v.  Fowler,  20 
mat  Civ.  Law,  pt.  i.,  bk.  iv.,  tit.  iii.,  §  2,  art.  v.      N.  Y.  App.  Div.  626;  Friedenwald  Co.  v.  Ashe- 

For  explanation  of  the  term  expromissio  and  ville  Tobacco  Works,  117  N.  Car.  544.  But 
distinction  thereof  from  delegation,  see  sufira,  see  contra.  Market  St.  R.  Co.  v.  Hellman,  109 
this  title,  III.  2.  Substitution  of  New  Debtor,  Cal.  571.  See  further  the  title  Consolidation 
note.  of  Corporations,  vol.  6,  p.  818. 

2.  "  The  release  or  remission  of  a  debtor  is  7.  See  the  titles  Contracts,  vol.  7,  p  104; 
presumed  always  to  have  been  accepted  by  the      MORTGAGES,  vol.  20,  p.  994. 

debtor,  and  it  cannot  be  revoked  by  the  cred-  8.  Novation  Not  Presumed  —  Express  Declara- 
tor."   Rev.  Civ.  Code  La.  (1900),  art.  2208.        tion. —  Inst.,  lib.  3,  tit.  29,  pi.  3;  1  Domat  Civ. 
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Assent  of  Parties. 


The  Louisiana  Code  and  many  Louisiana  cases  have  emphasized  this  rule  of  the 
civil  law.1  But  while  the  code  states  that  novation  "  is  not  presumed,"  it  is 
ii  il  meant  that  novation  may  not  be  proved  in  ways  short  of  express  oral 
declaration;  for  the  same  article  provides  that  "the  intention  to  make  it  must 
clearly  result  from  the  terms  of  the  agreement  or  by  a  full  discharge  of  the 
<>  iginal  debt."  8  Notwithstanding  this  apparent  latitude,  the  rule  as  to  what 
i  !  11  id  sufficient  is  much  more  rigid  than  in  common-law  jurisdictions, 
rhus,  it  is  said  that  novation  must  be  expressed  or  so  clearly  result  from  the 
pro  »f  that  not  a  doubt  can  exist  with  regard  to  it.3 

illustrations  of  Louisiana  Rule.  —  A  few  illustrations  will  reveal  the  difficulty  of 
d  lacing  any  general  and  exact  rules  from  the  cases.  Thus,  while  the  evi- 
<1  ice  has  been  held  sufficient  where  a  claim  was  compromised,  a  smaller  sum 
agreed  upon,  and  a  new  note  given,4  such  compromise  was  not,  alone  and 
without  an  express  intention,  allowed  to  novate  the  claim,  even  where  the 
tonus,  mode  of  payment,  rate  of  interest,  and  nature  of  the  security  were  all 
changed.8  An  J  so  the  mere  receipt  or  renewal  of  a  note  will  not  novate  an 
account  or  an  old  note;6  nor  will  even  a  receipt  acknowledging  payment  in 
notes  have  that  effect.7  But  where,  upon  renewal,  the  old  notes  are  surren- 
<1  •  1.  the  intent  to  novate  is  sufficiently  expressed,8  as  it  is  by  a  teceipt 
in  full  settlement"  or  "  in  payment,"  9  or  by  the  credit  upon  the  debtor's 
account  of  a  claim  against  a  third  person.10  Drafts  taken  in  payment  of  a 
ju  Iginent,  if  discounted,  create  novation.11  Accepting  a  second  mortgage 
which  includes  a  balance  due  on  a  first  does  not  novate  the  latter,  especially 


Law,  art.  2306;  Spanish  Civ.  Code,  art.  1204; 
Mel  ulane  v.  Patton,  I  L.  C.  kep.  250;  Brown 
v.  M  illoux,  9  L.  C.  Rep.  252;  Noad  v.  Bou- 
chard, 10  L.  C.  Rep.  476;  Noad  v.  Lampson,  11 
I..  C.  Rsp.  29.    And  see  Drown  v.  Forrest,  63 

Vt.  557.) 

Lower  Canada  —  Acceptance  of  Delegation.  —  It 

has  been  held  that  the  acceptance  by  the  cred- 
itor of  a  delegation  may  be  tacit,  that  is,  it 
may  result  from  facts  and  circumstances  which 
in  licate  intention,  as  well  as  from  words. 
Dostaler  v.  Dupont,  Quebec  365.  See  also 
Millette  v.  Hudon,  21  L.  C.  Jur.  199. 

1.  Louisiana.  —  Rev.  Civ.  Code  La.  (1900),  art 
2190;  Baird  v.  Livingston,  1  Rob.  (La.)  182; 
State  v.  New  Orleans,  etc.,  R.  Co.,  3  Rob.  (La.) 
418;  Crain  v.  Robert,  3  Mart.  N.  S.  (La.)  145; 
Gordon  v.  M'Carty,  9  Mart.  (La.)  268;  Jacobs 
v.  Calderwood,  4  La.  Ann.  509;  Smith  v. 
Brown,  12  La.  Ann.  299;  Gails  v.  Schooner 
Osceola,  14  La.  Ann.  54;  Carriere  v.  Labiche, 
14  La.  Ann.  208;  Bonnemerz>.  Negrete,  16  La. 
474,  35  Am.  Dec.  217;  Bergeron  v.  Patin,  34 
La.  Ann.  534;  Latiolais  v.  Citizens'  Bank,  33 
La.  Ann.  1444;  Berges  v.  Daverede,  (La.  1898) 
23  So.  Rep.  891. 

By  the  Louisiana  law  the  requirement  of 
an  express  declaration  of  intention  applies 
only  in  case  of  delegation.  Rev.  Civ.  Code 
La.  (igoo),  art.  2192. 

2.  Intention  How  Proved.  —  Rev.  Civ.  Code 
La.  (1900),  art.  2190;  Smith  v.  Brown,  12  La. 
Ann.  299. 

3.  Proof  Must  Leave  No  Doubt  of  Novation.  — 

Mark  v.  Bowers,  4  Mart.  N.  S.  (La.)  95; 
Latiolais  v.  Citizens'  Bank,  33  La.  Ann. 
1444- 

4.  Compromise  for  Smaller  Sum  with  New  Note. 

—  Gardner  v.  Levasseur,  28  La.  Ann.  679. 

6.  Baker  v.  Frellsen,  32  La.  Ann.  822. 

6.  No  Novation  by  New  Note  or  Receipt.  — 
Glasgow  v.  Stevenson,  6  Mart.  N.  S.  (La.)  568; 


Pattison  v.  His  Creditors,  9  La.  Ann.  229; 
Saul  v.  Nicolet,  15  La.  248;  Austin  v.  Da  Rocha, 
23  La.  Ann.  44;  Marsh  v.  Perry,  6  La.  Ann. 
669;  Aillet  v.  Woods,  24  La.  Ann.  193;  Keilson 
v.  Neilson,  25  La.  Ann.  528;  Bergeron  v.  Patin, 
34  La.  Ann.  534;  Union  Nat.  Bank  v.  Slocomb, 
34  La.  Ann.  927;  Lisso  v.  Navra,  34  La.  Ann. 
1111;  Chambers  v.  Knapp,  48  La.  Ann.  115b; 
Splro  v.  Leibenguth,  51  La.  Ann.  152. 

Quebec.  —  The  rule  in  Quebec  is  the  same. 
Dasylva  v.  Dufour,  16  L.  C.  Rep.  294;  Noad  v. 
Lampson,  11  L.  C.  Rep.  29;  Noad  v.  Bouchard, 
10  L.  C.  Rep.  476;  Brown  v.  Mailloux,  9  L.  C. 
Rep.  252;  McGarvey  v.  Auger,  7  L.  C.  Jur. 
339;  Rogers  n.  Morris,  13  L.  C.  Jur.  20;  Rich 
ard  v.  Boisvert,  3  Rev.  Leg.  7,  Dawson  v. 
Defosses,  6  Rev.  Leg.  334. 

7.  Receipt  Acknowledging  Payment  in  Notes.  — 
Adler  v.  Burton  Lumber  Co.,  46  La.  Ann.  379; 
Bourgeat  v.  Smith,  16  La.  467.  Contra,  Bar- 
ron v.  How,  2  Mart.  N.  S.  (La.)  146. 

8.  Surrender  of  Old  Note.  —  Hodder  v.  Nelder, 
2  La.  527;  Exchange,  etc.,  Co.  v.  Walden,  15 
La.  434;  Cammack  v.  Griffin,  2  La.  Ann.  175; 
Turner  v.  Lewis,  6  La.  Ann.  774;  Gardner  v. 
Levasseur,  28  La.  Ann.  679. 

9.  Receipt  "in  Full."  —  Barron  v.  How,  2 
Mart.  N  S.  (La.)  144;  Murdock  v.  Coleman,  I 
La.  Ann.  410;  While  v.  McDowell,  4  La.  Ann. 
543;  Hoopes  v.  McCan,  19  La.  Ann.  201;  Mc- 
Can  v.  Fulkerson,  26  La.  Ann.  345. 

10.  Crediting  Debtor  with  Claim  Against  Third 
Person.  —  Cox  v.  Williams,  7  Mait.  N.  S.  (La.) 
3°5- 

11.  Drafts  in  Settlement  of  Judgment.  —  Wool- 
folk  v.  Degelos,  24  La.  Ann.  199. 

Quebec.  —  An  instrument  bv  which  the  de- 
fendant agrees  to  pay  a  certain  sum  as  dam- 
ages does  not,  without  an  express  declaration 
by  the  parties  that  such  was  their  intention, 
novate  the  claim  for  damages.  Forgues  v. 
Brosseau,  2  Montreal  Super.  Ct.  376. 
068  Volume  XXI. 


Essential  Elements  of  Novation. 


NOVATION. 


Assent  of  Parties. 


when  the  mortgagee  continues  to  hold  the  notes  secured  by  the  first.1 

Creditor  and  Debtor  Must  Express  Intent. — -The  expression  of  intention  by  the 
debtor  alone  will  not  suffice;  the  creditor  must  likewise  express  his  intention.8 
The  laches  or  wrongdoing  of  the  creditor  is  deemed  equivalent  to  a  direct 
assent,3  though  this  is  perhaps  hardly  reconcilable  with  the  principle  that 
novation  is  not  presumed. 

(2)  At  Common  Lata  —  Implied  Assent.  —  Occasional  statements  are  found  in 
the  cases  to  the  effect  that  the  assent  of  parties  to  a  novation  must  be  express, 
or  that  there  must  be  an  express  agreement.4  Such  statements  are  either 
inadvertently  made  or  are  due  to  the  influence  of  the  civil  law.  The  rule  is 
stated  in  other  cases  to  be  that  the  assent  or  promise  may  be  either  express 
or  implied,5  and  this  must  be  regarded  as  the  correct  rule. 

Facts  Justifying  Inference  of  Assent.  —  The  most  difficult  question  which  the  courts 
have  had  to  answer  in  novation  cases  has  been,  What  facts  will  justify  the 
inference  that  novation  was  intended  in  the  particular  case  before  the  court? 
All  such  cases,  of  course,  imply  that  the  evidence  may  be  inferential  as  well 
as  direct. 

e.  Necessity  for  Contemporaneous  Assent  of  All  Parties.  —  The 
statement  has  been  made  that  in  the  case  of  novation  the  three  parties  must 
be  present  and  assenting  at  one  and  the  same  time.6  This  is  clearly  errone- 
ous—  an  attempt  to  lay  down  a  requirement  for  the  contract  of  novation 
which  is  recognized  nowhere  else  in  the  law  of  contracts.7  Upon  strict 
analysis  the  acceptance  of-a  proposal  must  always  follow  the  proposal.  It  is 
impossible  in  the  nature  of  things  that  the  two  should  be  contemporaneous. 
By  the  great  weight  of  authority  the  assent  by  the  third  party  to  the  arrange- 
ment may  follow  the  arrangement  between  the  other  two  parties  by  any  length 
of  time,  provided  the  offer  be  still  open  when  the  assent  is  given.8 


1.  Second  Mortgage. —  Brinkhaus  v.  Pavy,  51 
La.  Ann.  1327 

2.  Intention  of  Both  Debtor  and  Creditor.  — 

Studebaker  Bros.  Mfg.  Co.  v.  Endom,  51  La. 
Ann.  1263,  72  Am.  St.  Rep.  489. 

3.  Creditor's  Laches  or  Wrongdoing.  —  Mar- 
burg v.  Canfteld,  4  Mart.  N.  S.  (La.)  539; 
Morris  v.  Covington,  2  La.  Ann.  259. 

4.  Assent  Must  Be  Express.  —  Watt  v.  Kirby, 
15  111.  200;  Gower  v.  Halloway,  13  Iowa  154; 
Waller  v.  Davis,  59  Iowa  103;  Wild  v.  Dean, 
3  Allen  (Mass.)  579;  Pickens  v.  Haihaway, 
100  Mass.  247;  Parmalee  v.  Wiggenhorn,  6 
Neb.  322;  Woodward  v.  Miles,  24  N.  M.  289; 
Sharp  v.  Fly,  9  Baxt.  (Tenn.l  10;  Oliver  v. 
Moore,  (Tex.  Civ.  App.  1897)  43  S.  W.  Rep. 
812. 

5.  Assent  May  Be  Express  or  Implied  —  Eng- 
land —  Kirwan  -'.  Kirvvan,  2  Cromp.  &  M. 
617,  4  Tyrw.  491;  In  re  National  Provincial 
L.  Assur.  Soc,  L.  R.  6  Ch.  393;  Hodgson  v. 
Anderson,  3  B.  &  C.  842,  10  E.  C.  L.  247; 
Harris  v.  Farwell,  15  Beav.  31. 

United  States.  —  Regester  v.  Dodge,  19 
Blaichf.  (U.  S.)  79;  Harris  v.  Lindsay,  4  Wash. 
(U.  S.)  271;  The  Betsy,  2  Ware  (U.  S.)  117,  3 
Fed.  Cas.  No.  1,366;  Skiddy  v.  Atlantic,  etc., 
R.  Co.,  3  Hashes  (U.  S.)  320. 

California.  —  Mitrovitch  v.  Fresno  Fruit 
Packing  Co.,  T23  Cal.  379;  Whitney  v.  Ameri- 
can Ins.  Co.,  127  Cal.  464. 

iVebraska.  —  Mercer  v.  Miles,  28  Neb. 
2 1  r . 

New  Hampshire.  —  Warren  v.  Batchelder,  15 
N.  II.  129. 

New  York. — McLaughlin  v.  Gillings,  (Supm. 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  56;  Neilson  v. 


Blight,  1  Johns.  Cas.  (N.  V.)  205;  Seaman  7/. 
Whitney,  24  Wend.  (N.  Y.)  260. 

Tennessee. — Shoemaker  Piano  Mfg.  Co.  v. 
Bernard,  2  Lea(Tenn.)  358. 

Vermont.  —  Hard  v.  Burton,  62  Vt.  320. 

6.  Contemporaneous  Assent  Held  Necessary.  — 
Morrison  v.  Kendall,  6  Ind.  App.  212;  Corn- 
well  v.  Megins,  39  Minn.  407;  Edgell  v. 
Tucker,  40  Mo.  523. 

7.  See  also  the  title  Contracts,  vol.  7,  p. 
111,  notes. 

8.  Assent  of  One  May  Be  Subsequent  —  Eng- 
land.—  Talam's  Case,  1  Vin.  Abr.  335;  Ward 
v.  Evans,  2  Ld.  Raym.  928;  Israel  v.  Douglas, 
1  H.  Bl.  239;  Wilson  v.  Coupland,  5  B.  &  Aid. 
228,  7  E.  C.  L.  77. 

Canada.  —  Lewis  v.  D'Entremont,  29  Nova 
Scotia  546. 

California.  —  McLaren  v.  Hutchinson,  22 
Cal.  188,  83  Am.  Dec.  59. 

Georgia.  —  Mott  v.  Semmes,  24  Ga.  540. 
Indiana.  —  Miller  v.  Billingsly,  41  Ind.  489; 
Durham  v.  Bischof,  47  Ind.  211. 

Louisiana.  —  Rawle  v.  Skipwith,  19  La.  207. 
Maine.  —  Perkins  o.  Hitchcock,  49  Me.  468. 
Michigan.  —  Compton  v.  Blair,  27  Mich.  397. 
Mississippi.  —  Adams  v.  Powers,  48  Miss. 
450. 

Missouri.  —  Brown  v.  Croy,  74  Mo.  App.  462. 
New    York.  —  Seaman    v.    Hasbrouck,  35 
Barb.  (N.  Y.)  151 ;  Comlev  v.  Dazian,  114  N. 
Y.  161. 

Oregon. — Schneider  v.  While,  12  Oregon  503. 
Pennsylvania.  —  Commercial  Bank  v.  Wood, 
7  W.  &  S.  (Pa.)  89. 

Rhode  Island.  —  Urquhart  v.  Brayton,  12  R. 
I  169. 
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/.  CONDITIONAL  ASSENT. —  The  agreement  to  novate  a  claim  maybe 
expressed  conditionally  and  made  to  depend  upon  the  happening  or  not  hap- 
pening of  a  certain  contingency.  Such  novation  will  be  inchoate  until  the 
condition  i-;  performed,  but  will  then  become  binding.1 

,  .  l  .\  [DENCE  OF  ASSENT.  — The  question  whether  the  parties  have  mani- 
I  their  intention  to  novate  in  a  given  case  is  one  of  fact,  and  is  therefore 
to  be  determined  by  the  jury.3  But  from  the  multiplicity  and  variety  of  the 
t  u  ts  exhibited  by  the  cases  it  is  impossible  to  lay  down  any  definite  and 
practical  rules  upon  the  subject.  In  the  same  jurisdiction  are  found  at  one 
tim  ery  rigid,  at  another  time  very  lax,  requirements  on  the  subject.  Thus, 
in  a  Leading  case  a  firm  was  changed  by  the  retirement  of  one  member,  and 
the  remaining  partners  agreed  to  pay  the  old  debts.  The  plaintiff's  account 
was  transferred  to  the  new  firm's  books,  and  he  received  payments  from  it, 
but  there  was  no  evidence  that  he  ever  saw  the  gazette  in  which  the  formation 
of  the  new  firm  was  advertised,  or  that  there  was  any  agreement  or  communi- 
cation whatever  between  him  and  the  new  firm.  The  court  laid  down  the 
strict  rule  that  the  novation  must  be  proved,  and  held  that  it  was  not  proved 
in  this  case.3  But  in  another  case  A  was  creditor  of  a  firm  subsequently 
changed  by  the  retirement  of  one  member,  the  name  of  the  firm  remaining 
unchanged.  When  the  firm  failed,  the  plaintiff  attempted  to  prove  his 
debt  against  the  estate  of  the  original  members.  It  was  not  shown  that  he 
had  any  knowledge  of  the  change  in  the  firm,  or  that  he  had  ever  seen 
the  gazette  announcing  such  change.  Nevertheless,  the  court  held  that 
novation  had  taken  place.4  It  has  been  said,  moreover,  that  where  a  creditor 
of  the  old  firm  continues  to  deal  with  the  new  in  the  same  general  way,  slight 


1.  Agreement  Dependent  on  Condition  —  Eng- 
land. —  Baron  v.  Husband,  4  B,  &  Ad.  611,  24 
E.  C.  L.  123;  Wilson  v.  Coupland,  5  B.  &  Aid. 
228.  7  E.  C.  L.  77;  Ex  p.  South,  3  Swanst. 
3Q2. 

United  States.  —  Hyde  v.  Booraem,  16  Pet. 
(U.  S.)  169. 

California.  —  Wolters  v.  Thomas,  (Cal.  1893) 
32  Pac.  Rep.  565. 

Colorado.  —  Taylor  v.  Insley,  7  Colo.  App. 
175- 

Louisiana.  —  Bonilla  v.  Merle,  9  La.  216. 

Michigan.  —  Preston  v.  Young,  46  Mich.  103, 
41  Am.  Rep.  148. 

Missouri.  —  Yarnell  v.  Anderson,  14  Mo. 
619;  Edgell  v.  Tucker,  40  Mo.  523. 

New  Hampshire.  —  White  v.  Richardson,  12 
N.  H.  93. 

New  York.  —  Hosack  v.  Rogers,  8  Paige 
(N.  Y.)  229;  Price  v.  McGown,  10  N.  Y.  465. 

Wisconsin.  —  Murphy  v.  Hanrahan,  50  Wis. 
485. 

In  Edgell  v.  Tucker,  40  Mo.  523,  S.  re- 
quested B.  to  pay  S.'s  debt  to  T.,  and  B. 
agreed  to  do  so  provided  no  notice  of  attach- 
ment should  have  been  served  when  he 
reached  his  office.  When  he  reached  his  office 
there  was  no  notice  of  attachment,  and  it  was 
held  that  a  novation  was  effected  immediately 
upon  performance  of  the  condition.  The  court 
discussed  fully  the  conditional  element  in  no- 
vation as  affecting  both  a  prior  obligation  and 
that  resulting  from  a  novation,  quoting  from 
and  basing  its  conclusions  upon  Pothier.  See  I 
Pothier  on  Obligations  382,  Evans's  transla- 
tion. 

Payment  in  Notes,  etc.  —  Cases  somewhat  sim- 
ilar to  this  conditional  novation  arise  where 
there  is  an  agreement  to  accept  notes  or  other 
new  forms  of  obligation  in  lieu  of  a  prior  obli- 


gation "  if  paid  "  or  "  when  paid."  See  the 
title  Payment. 

2.  Intention  Question  for  Jury  —  England.  — 
Thompson  v.  Percival,  3  N.  &  M.  167,  5  B.  & 
Ad.  925,  27  E.  C.  L.  241. 

Illinois.  —  Walker  v.  Wood,  170  111.  463. 
Michigan.  —  Dean  v.  Board  of  Education,  73 
Mich.  165;  Green  v.  Solomon,  80  Mich.  234; 
Mulgrew  v.  Cocharen,  96  Mich.  422,  98  Mich. 
532;  Brown  v.  Neidhold,  108  Mich.  485. 

Pennsylvania.  —  Robbins  v.  Robinson,  176 
Pa.  St.  341. 

Vermont  —  Sinclair  v.  Richardson,  12  Vt. 
33;  Follett  v.  Steele,  16  Vt.  30. 

Wisconsin.  —  Lynch  v.  Austin,  51  Wis.  287. 

3.  Change  in  Firm  —  Proof  of  Notice  to  Cred- 
itor. —  Kirwan  v.  Kirwan,  2  Cromp.  &  M.  617, 
4  Tyrw.  491.  See  to  the  same  effect  Thomp- 
son v.  Percival,  5  B.  &  Ad.  925,  27  E.  C.  L. 
241;  Mills  v.  Boyd,  6  Jut.  943;  David  v.  Ellice, 
7  Dowl.  &  R.  690,  5  B.  &  C.  196,  11  E.  C.  L. 
201,  1  C.  &  P.  368,  11  E.  C.  L.  423;  Heath  v. 
Percival,  1  P.  Wms.  682.  See  also  the  title 
Partnership. 

4.  Hart  v.  Alexander,  2  M.  &  W.  484.  This 
conclusion  was  reached  by  two  steps,  both  of 
them  assumptions:  first,  that  the  plaintiff 
knew  or  might  have  known  that  A  had  retired ; 
and  second,  assuming  that  he  knew  it,  he  was 
assumed  to  have  adopted  the  new  firm  as  his 
debtor.  The  case  seems  to  have  made  a  radi- 
cal departure  from  the  rule  previously  ad- 
hered to,  requiring  at  least  some  evidence  of 
assent;  and  although  one  of  the  judges  in  his 
dissenting  opinion  said :  "  I  cannot  satisfy  my- 
self that  it  [the  evidence]  was  sufficient  to  raise 
more  than  a  probability  that  the  plaintiff  knew 
of  the  defendant's  retirement  from  the  firm," 
the  case  has  since  been  regarded  as  authority. 
See  the  title  Partnership. 
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evidence  is  sufficient  to  show  that  he  has  accepted  the  new  as  his  debtor 
instead  of  the  old.1  This  assent  to  the  new  debtor  may  be  expressed  in  any 
way  permissible  in  the  formation  of  any  other  contract.  There  is  some  conflict 
on  the  question  whether  the  assent  of  the  creditor  is  sufficiently  manifested 
by  bringing  an  action  upon  the  arrangement  made  by  the  other  tivo  parties. 
The  weight  of  authority  would  seem  to  recognize  such  evidence  of  assent  as 
sufficient.3  Whatever  the  amount  of  evidence  required,  the  burden  of  proof 
is  on  the  party  alleging  novation.3 

5.  Consideration — -a.  In  General. — The  general  principles  as  to  the 
necessity  of  consideration  to  support  the  agreement  apply  to  the  contract  of 
novation,  as  to  all  other  contracts.4 

b.  Extinguishment  of  Prior  Obligation  —  (i)  As  Consideration  for 
New  Obligation.  — The  statement  is  frequently  made  that  in  order  to  effect  a 
contract  of  novation  the  prior  obligation  novated  must  be  extinguished,  and 
that  such  extinguishment  is  the  consideration  for  the  new  undertaking.  Not- 
withstanding the  frequency  with  which  the  statement  is  made,  it  is  not  true  in 
the  way  in  which  it  is  ordinarily  enunciated.  It  is  true  that  the  extinguish- 
ment of  the  prior  obligation  is  a  good  and  sufficient  consideration  for  the 
promise  by  the  new  debtor  to  pay  the  debt.  Where  A  owes  B  and  B  owes 
C,  and  A  undertakes  to  pay  the  debt  of  B,  and  C  thereupon  discharges  his 
old  debtor  B,  C  can  prove  his  release  of  B  as  consideration  for  the  promise  of 
A.  The  consideration  in  this  case  takes  the  form,  not  of  benefit  to  A,  the 
new  promisor,  but  of  detriment  to  C,  the  promisee  who  has  surrendered  his 
claim  against  his  old  debtor  B.  And  where  neither  such  discharge  of  the 
prior  debtor  nor  any  other  consideration  for  A's  promise  is  shown,  the  under- 
taking of  A  is  nudum  pactum* 


1.  Slight  Evidence  Sufficient.  —  In  re  Smith, 
L.  R.  4  Ch.  662;  Bilborough  v.  Holmes,  5  Ch. 
D.  255;  Rolfe  v.  Flower,  L.  R.  1  P.  C.  27; 
Shaw  v.  McGregory,  105  Mass.  96;  Osborn  v. 
Osborn,  36  Mich.  48;  Regester  v.  Dodge,  (U. 
S.  Cir.  Ct.)  61  How.  Pr.  (N.  Y.)  108. 

But  compare  the  language  of  the  court  in 
Walker  v.  Wood,  170  III.  463,  emphasizing  the 
necessity  of  fuller  evidence. 

2.  Bringing  Action  as  Evidence  of  Assent.  — ■ 
Morgan  v.  Overman  Silver  Min.  Co.,  37  Cal. 
534;  Bristow  v.  Lane,  21  111.  194;  Rawle  v. 
Skipwith,  19  La.  207;  Jackson  v.  Williams,  11 
La.  Ann.  93;  Arnold  v.  Lyman,  17  Mass.  404, 
9  Am.  Dec.  154;  Wood  v.  Moriarty,  15  R.  I. 
518;  Drummond  v.  Holland,  23  L.  C.Jur.  240; 
B:Jell  v.  Smart,  6  Quebec  Super.  Ct.  336; 
Moore  v.  Smart,  6  Quebec  Super.  Ct.  432;  Fry 
v.  O'Dell,  12  Quebec  Super.  Ct.  263.  Contra, 
Walton  v.  Beauregard,  I  Rob.  (La.)  301;  But- 
terleld  v.  Hartshorn,  7  N.  H.  345,  26  Am. 
D;c.  741;  Warren  v.  Baichelder,  16  N.  H.  580; 
Styron  v.  Bell,  8  Jones  L.  (53  N.  Car.)  222. 

The  rule  in  New  Hampshire  is  that  before 
the  plaintiff  can  be  entitled  to  commence  his 
action  he  must  at  least  give  his  assent  by  mak- 
ing a  demand.    Lang  v.  Henry,  54  N.  H.  57. 

I.  Burden  of  Proof. — Skiddyz/.  Atlantic,  etc., 
R.  Co.,  3  Hughes  (U.  S.)  320;  McDonnell  v. 
Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401;  Lee  v. 
Green,  83  Ala.  491;  Keel  v.  Larkin,  72  Ala. 
493;  Marshall  v.  Marshall,  42  Ala.  151 ;  Tifield 
v.  Adams,  3  Iowa  487;  Johnson  v.  Clarke.  15 
S.  Car  72;  Henry  v.  Nubert,  (Tenn.  Ch.  1895) 
35  S.  W.  Rep.  444;  Chaffee  v.  Rutland  R.  Co., 
53  Vt.  345. 

4.  See  the  title  Consideration,  vol.  6,  p.  667. 
The   Promise   to  Pay  Another's  Debt  is  not 


affected  by  the  fact  that  the  debt  to  be  paid 
was  not  yet  due  when  the  promise  was  made. 
The  existence  of  such  debt  is  sufficient  consid- 
eration for  the  promise.  Walker  v.  Rostron, 
9  M.  &  W.  411. 

Where  Novation  Is  Effected  by  the  Substitution 
of  One  Agreement  for  Another  the  question  has 
arisen  whether  a  new  consideration  is  neces- 
sary, or  whether  the  old  consideration  is  suffi- 
cient. This  question  will  be  found  discussed 
in  the  title  Payment. 

6.  Extinguishment  of  Old  as  Consideration  for 
New  —  England. — Williams  v.  Everett,  14  East 
582;  Lodge  v.  Dicas,  3  B.  &  Aid.  611.  5  E.  C. 
L.  397;  Thompson  v.  Percival,  5  B.  &  Ad.  925, 
27  E.  C.  L.  241;  Coxon  v.  Chadley,  3  B.  &  C. 
591,  10  E.  C.  L.  191;  Liversidge  v.  Broadbent, 
4  H.  &  N.  605,  28  L.  J.  Exch.  332;  Scarf  v. 
Jardine,  7  App.  Cas.  361;  Cochrane  v.  Green, 
9  C.  B.  N.  S.  448,  99  E.  C.  L.  448. 

United  States.  —  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277;  Mowry  v.  Farmers'  L.  & 
T.  Co.,  46  U.  S.  App.  164,  76  Fed.  Rep.  38; 
American  Paper  Bag  Co.  v.  Van  Nortwick,  9 
U.  S.  App.  25. 

Alabama.  —  Carpenter  v.  Murphree,  49  Ala. 
84;  Pugh  v.  Barnes,  108  Ala.  167. 

California.  —  Haubert  v.  Mausshardt,  89 
Cal.  433;  Guidery  v.  Green,  95  Cal.  630. 

Colorado.  — Maxwell  v.  Dell,  11  Colo.  415; 
Wallace  v,  Axtell,  5  Colo.  App.  432-  Richard- 
son Drug  Co.  v.  Dunagan.  8  Colo.  App.  308. 

Georgia.  —  Dever  v.  Akin,  4°  Ga  423;  Hay- 
wood v.  Savannah,  12  Ga.  406;  Anderson  z>. 
Whitehead,  etc.,  Co.,  55  Ga.  277. 

Illinois.  —  McKinney  v.   Alvis,   14  111.  33; 
Goodenow  v.  Jones,  75  111.  48;    Hayward  V. 
Burke,  151  111.  121;  Seymour  v.  Seymour,  31 
O71  Volume  XXI. 


Essential  Elements  of  Novation. 


NOVATION. 


Consideration. 


Extinguishment  Part  of  Consideration  Only.  —  The  extinguishment  of  a  prior  obli- 
gation .nay  be  a  part  only  of  the  consideration.1 

Actual  Release  Required.  —  Such  extinguishment,  however,  must  be  more  than 
a  mere  mental  determination  on  the  part  of  the  creditor;  it  must  be  a  positive 
actual  release  in  which  both  parties  knowingly  concur.8 

There  May  Be  Other  Consideration.  —  Besides  C's  discharge  of  B,  any  Other  con- 
sideration whatever  known  to  the  law  may  be  present  as  the  basis  of  A's 
undertaking.3 

(2)  As  Effect  of  Novation.  —  Since  novation  is  the  substitution  of  one 
obligation  for  another,  if  B's  obligation  to  C  continues  to  exist  after  the  new 
promise  of  A  the  arrangement  is  not  novation,  but  is  rather  conditional  pay- 
ment or  collateral  security.  Hence,  it  has  been  held  that  although  in  such 
cases  the  extinguishment  of  the  prior  obligation  was  not  necessary  as  con- 
sideration, it  must  be  regarded  as  an  effect  of  the  arrangement,  and  many 
cases  assert  that  as  the  result  of  the  new  arrangement  the  old  debtor  is  dis- 
charged.4   In  a  case  of  delegation  where  A  owes  B  and  B  owes  C,  and  A 


111.  App.  227;  Lindley  v.  Simpson,  45  111.  App. 
648. 

Indiana.  —  Decker  v.  Shaffer,  3  Ind.  187; 
Hyer  v.  Norton,  26  Ind.  269;  Starkey  v.  Neese, 
30  Ind.  222;  Hoffa  v.  Hoffman,  33  Ind.  172; 
Clark  v.  Hillings,  59  Ind.  508;  Davis  v.  Hardy, 
76  Ind.  272;  Parsons  v.  Tillman,  95  Ind.  452; 
Kelso  v.  Fleming,  104  Ind.  180;  Horn  v.  Mc- 
Kinney,  5  Ind.  App.  348;  Price  v.  Barnes,  7 
Ind.  App.  1;  Hill  v.  Warner,  20  Ind.  App.  309. 

Iowa.  —  Gower  v.  Hallovvay,  13  Iowa  154; 
SternburgTA  Callanan,  14  Iowa  251. 

Kentucky.  —  Williams  v.  Rogers,  14  Bush 
(Ky.)  776. 

Louisiana. — Gordon  7.  M'Carty,  9  Mart. 
(La.)  270;  Coco  v.  Lacour,  4  La.  512;  Cormier 
7.  Richard,  7  Mart.  N.  S.  (La.)  178;  Bonnemer 
v.  Negrete,  16  La.  474,  35  Am.  Dec.  217;  Gard- 
ner v.  Levasseur,  28  La.  Ann.  679. 

M  tine.  —  Warren  v.  Wheeler,  21  Me.  484; 
Richardson  v.  Williams,  49  Me.  558. 

Maryland.  —  Barger  v.  Collins,  7  Har.  &  J. 
(Md.)  279. 

Massachusetts. — Caswell  v.  Fellows,  110 
Mass.  52;  Rollins  v.  Marsh,  128  Mass.  116; 
Trudeau  v.  Poutre,  165  Mass.  81. 

Michigan.  —  Gleason  v.  Fitzgerald,  105  Mich. 
516;  Fuller,  etc.,  Lumber,  etc.,  Co.  v.  House- 
man, 117  Mich.  553;  Brown  v.  Hazen,  n 
Mich.  219;  Meister  v.  Birney,  24  Mich.  435; 
Hayes  v.  Knox,  41  Mich.  531;  Martin  v.  Cur- 
tis, 119  Mich.  169. 

Minnesota.  —  Cornwell  v.  Megins,  39  Minn. 
407;  Johnson  v.  Rumsey,  28  Minn.  531. 

Mississippi. — Adams  v.  Power,  52  Miss. 
823. 

Missouri.  —  Edgell  v.  Tucker,  40  Mo.  523; 
Badger  Lumber  Co.  v.  Meffert,  59  Mo.  App. 
437 

New  Hampshire.  —  Butterfield  v.  Hartshorn, 
7  N.  H.  345,  26  Am.  Dec.  741;  Warren  v. 
Baichelder,  15  N.  H.  129;  Woodward  v.  Miles, 
24  N.  H.  28g. 

New  Jersey.  —  Green  v.  Wallis  Iron  Works, 
49  N.  J.  Eq.  48. 

New  York.  —  Waydell  v.  Luer,  3  Den.  (N. 
Y.)  410;  Kromer  v.  Heim,  75  N.  Y.  574,  31 
Am.  Rep.  491;  Ryan  v.  Pistone,  89  Hun  (N. 
Y.)78. 

North  Carolina.  —  Styron  v.  Bell,  8  Jones  L. 
(53  N.  Car.)  222. 


Ohio.  —  Bacon  v.  Daniels,  37  Ohio  St.  279. 

Oklahoma.  —  Lowe  v.  Blum,  4  Okla.  260. 

Pennsylvania.  —  Shafer's  Appeal,  99  Pa.  St. 
246;  Robbins  v.  Robinson,  176  Pa.  St.  341. 

Rhode  Island.  —  Collyer  v.  Moullon,  9  R.  I. 
90,  98  Am.  Dec.  370. 

South  Carolina.  —  Bowen  v.  Carolina,  etc., 
R.  Co.,  34  S.  Car.  217. 

Tennessee.  —  Henry  v.  Nubert,  (Tenn.  Ch. 
I%95)  35  S.  W.  Rep.  444. 

Texas.  —  Scott  v.  Atchison,  36  Tex.  76. 

Vermont.  —  Bacon  v.  Bates,  53  Vt.  30;  Rising 
v.  Cummings,  47  Vt.  345. 

Washington.  —  Osburn  v.  Dolan,  7  Wash.  62  ; 
Scotl,  v.  Hallock,  16  Wash.  439. 

Wisconsin.  — Griswold  v.  Wright,  61  Wis. 
195;  Sterling  v.  Ryan,  72  Wis.  36,  7  Am.  St. 
Rep.  818;  Rietzloff  7'.  Glover,  91  Wis.  65.  See 
also  the  title  Consideration,  vol.  6,  p.  740. 

The  Extinguishment  of  the  Contract  Between 
the  Original  Debtor  and  Creditor  is  the  considera- 
tion, not  that  between  the  original  and  the  del- 
egated debtors.  Bonilla  v.  Merle,  9  La.  216, 
explaining  what  is  now  Rev.  Civ.  Code  La., 
art.  2192.  See  also  supra,  this  section,  3. 
Valid  Prior  Obligation. 

1.  Lindley  v.  Simpson,  45  111.  App.  648. 

2.  Extinguishment  Must  Be  Carried  Out.  — 
Studebaker  Bros.  Mfg.  Co.  v.  Endom,  51  La. 
Ann.  1263,  72  Am.  St.  Rep.  489;  Johnson  v. 
Rumsey,  28  Minn.  531. 

3.  Other  Considerations  Adequate.  —  Small  v. 
Schaefer,  24  Md.  143;  Esling  v.  Zantzinger,  13 
Pa.  St.  50,  per  Rogers,  J. 

4.  Extinguishment  of  Old  Debt  —  Effect  of  No- 
vation —  England.  —  Tatlock  v.  Harris,  3  T. 
R.  174;  Taylor  v.  Hilary,  1  C.  M.  &  R.  741: 
Good  v.  Cheesman,  2  B.  &  Ad.  328,  22  E.  C.  L. 
89;  Commercial  Bank  v.  Jones,  (1893)  A.  C. 
313- 

Canada.  —  Penman  Mfg.  Co.  v.  Broadhead, 
21  Can.  Sup.  Ct.  713;  Holliday  v.  Jackson,  22 
Can.  Sup.  Ct.  479,  affirmed  20  Ont.  App.  298, 
which  reversed  ii  Ont.  235;  Land  Security  Co. 
v.  Wilson,  22  Ont.  App.  151:  Canada  Per- 
manent Loan,  etc.,  Co.  v.  Ball,  19  Can.  L.  T. 
187;  Harris  v.  Robertson,  n  N.  Bruns.  496. 

Alabama.  —  Click  v.  McAfee,  7  Port.  (Ala.) 
62;  Comer  v.  Sheehan,  74  Ala.  452;  McDon- 
nell v.  Alabama  Gold  L.  Ins.  Co.,  85  Ala.  401. 

California.  — Sue  Civ.  Code,  §§  I53°-I533- 
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undertakes  to  pay  B's  debt  to  C,  a  discharge  of  A  by  B  may  be  implied  from 
the  logic  and  equity  of  the  case.1 

6.  Valid  Resulting  Obligation.  —  It  is  essential  in  every  case  of  novation 
that  the  resulting  obligation  be  a  valid  and  enforceable  one.  Although  there 
may  be  present  competent  parties  and  sufficient  consideration,  the  prior 
obligation  is  not  extinguished  unless  the  new  obligation  be  such  as  may 
legally  take  its  place.2    Thus,  if  it  be  inchoate  or  lacking  in  some  necessary 

New  York.  —  Van  Vlieden  v.  Welles,  6  Johns. 
(N.  Y.)  85;  Chesbrough  v.  New  York,  etc.,  R. 
Co.,  26  Barb.  (N.  Y.)  9;  Hosack  v.  Rogers,  8 
Paige  (N.  Y.)  229;  Kennedy  v.  McKone,  10  N. 
Y.  App.  Div.  88;  Butts  v.  Perkins,  41  Barb. 
(N.  Y.)  509;  Bronson  v.  Fitzhugh,  i  Hill  (N. 
Y.)  186. 

North  Carolina.  —  Symington  v.  M'Lin,  I 
Dev.  &  B.  X.  (18  N.  Car.)  298;  Delafield  v. 
Lewis  Mercer  Constr.  Co.,  118  N.  Car.  105. 
Ohio.  —  Banks  v.  De  Witt,  42  Ohio  St.  263. 
Pennsylvania.  —  Lauer  v.  Yetzer,  3  Pa. 
Super.  Ct.  461;  Esling  v.  Zantzinger,  13  Pa. 
St.  50;  Christie  v.  Craige,  20  Pa.  St.  430;  Mc- 
Cartney v.  Kipp,  171  Pa.  St.  644;  Blymire  v. 
Boistle,  6  Watts  (Pa.)  182,  31  Am.  Dec.  458. 

Rhode  Island.  —  Wood  v.  Moriaity,  15  R.  I. 
518. 

South  Carolina. — Corbett  v.  Cochran,  3 
Hill  L.  (S.  Car.)  41,  30  Am.  Dec.  348;  Lane  v. 
Winthrop,  1  Bay  (S.  Car.)  116;  Martin  v. 
Maner,  10  Rich.  L.  (S.  Car.)  271,  70  Am.  Dec. 
223. 

Tennessee.  —  Anderson  v.  Hunter,  11  Heisk. 
(Tenn.)  494. 

Vermont. —  Babcock  v.  Hawkins,  23  Vt.  561; 
Buchanan  v.  Paddleford,  43  Vt.  64;  Gleason 
v.  Briggs,  28  Vt.  135;  Williams  v.  Little,  35 
Vi.  323;  Trow  v.  Braley,  56  Vt.  560. 

Virginia.  —  Steptoe  v.  Pollard,  30  Gratt. 
(Va.)  689;  Smith  v.  Blackwell,  31  Grait.  (Va.) 
291;  Karn  v.  Blackford,  (Va.  1894)  20  S.  E. 
Rep.  149. 

Washington.  —  Osburn  v.  Dolan,  7  Wash.  62; 
Union  Electric  Co.  v.  Seattle  Theatre  Co..  18 
Wash.  213;  Silsby  v.  Frost,  3  Wash.  Ter.  388. 

Wisconsin.  —  Cook  v.  Barrett,  15  Wis.  596; 
Palmer  v.  Yager,  20  Wis.  91;  Lynch  v.  Austin, 
51  Wis.  287;  York  v.  Orton,  65  Wis.  6;  Abbot 
Johnson,  47  Wis.  239. 

If  A  promises  B  to  pay  to  C  a  debt  whose 
amount  is  to  be  ascertained,  A's  subsequent 
insolvency  does  not  give  to  C  a  recourse 
against  B,  provided  the  amount  of  the  debt  is 
ascertained  before  the  insolvency  takes  place. 
Crowfoot  v.  Gurney,  9  Bing.  372,  23  E.  C.  L. 
309- 

1.  Bonilla  v.  Merle,  9  La.  216,  the  court  say- 
ing: "  It  is  impossible  that  the  defendants 
can  be  considered  as  absolute  debtors  for  the 
same  debt,  and  at  the  same  time,  to  both  B 
and  C.  They  are,  however,  absolute  debtors, 
by  their  promise,  to  the  latter,  therefore  they 
are  not  such  to  the  former." 

2.  Valid  Resulting  Obligation  —  England.  — 
Robinson  v.  Bland,  2  Burr.  1077. 

California.  —  Haubert  v.  Mausshardt,  89 
Cal.  433. 

Indiana.  —  Clark  v.  Billings,  59  Ind.  508; 
MrClellan  v.  Robe,  03  Ind.  298;  Pope  v. 
Vajen,  121  Ind.  317;  Morrison  v.  Kendall,  6 
Ind.  App.  212. 

Kentucky. — Carter  v.  Columbia  Bank,  13 
Ky.  L.  Rep.  968,  16  S.  W.  Rep.  79. 
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Colorado.  —  Woodruff  v.  Hensel,  5  Colo. 
App.  103. 

Connecticut.  —  Parker  v.  Canfield,  37  Conn. 
250,  9  Am.  Rep.  317;  Allen  v.  Rundle,  45 
Conn.  528. 

Georgia.  —  Brown  v.  Harris,  20  Ga.  403; 
Cherry  v.  Jones,  41  Ga.  579;  Coleman  v. 
Davies,  45  Ga.  489;  Phillips  v.  Nash,  47  Ga. 
218;  Bonner  v.  Woodall,  51  Ga.  177;  Wind- 
ham v.  Doles,  59  Ga.  265. 

Illinois.  —  Farrar  v.  Toliver,  88  111.  408; 
Leihy  v.  Briggs,  33  111.  App.  534. 

Indiana.  —  Kingan  v.  Gibson,  33  Ind.  53; 
Rusk  v.  Gray,  83  Ind.  589;  Pence  v.  Arm- 
strong, 95  Ind.  191;  Lucas  v.  Coulter,  104  Ind. 
81;  Kelso  v.  Fleming,  104  Ind.  180;  Morrison 
v.  Kendall,  6  Ind.  App.  212;  Grover  v.  Sims, 
5  Blackf.  (Ind.)  498. 

Iowa.  —  Lester  v.  Bowman,  39  Iowa  611; 
Foster  v.  Paine,  63  Iowa  85. 

Kansas.  —  Piano  Mfg.  Co.  v.  Burrows,  40 
Kan.  361. 

Kentucky.  —  Morse  v.  Wilcoxson,  (Ky.  1895) 
30  S.  W.  Rep.  612. 

Louisiana.  —  Barron  v.  How,  2  Mart.  N.  S. 
(La.)  144;  Abat  v.  Nolte,  6  Mart.  N.  S.  (La.) 
637;  Hunt  v.  Boyd,  2  La.  in;  Walton  v.  Be- 
miss,  16  La.  140;  Cam  mack  v.  Griffin,  2  La. 
Ann.  175;  Bordelon  v.  Weymouth,  14  La.  Ann. 
94;  Exchangj,  etc.,  Co.  7).  Walden,  15  La.  43t; 
Short  v.  New  Orleans,  4  La.  Ann.  281;  Patti- 
son  v.  His  Creditors,  9  La.  Ann.  228;  Gardner 
v.  Levasseur,  28  La.  Ann.  679;  Jordan  v. 
Anderson,  29  La.  Ann.  752;  Morris  v.  Coving- 
ton, 2  La.  Ann.  259;  Coco  v.  Lacour,  4  La.  512. 

Maine.  —  Hamlin  v.  Drummond,  91  Me. 
175- 

Massachusetts.  —  Mowry  v.  Todd,  12  Mass. 
281;  Derby  v.  Sanford,  9  Cush.  (Mass.)  263; 
Plummer  v.  Greenwood.  169  Mass.  584;  Cas- 
well v.  Fellows,  no  Mass.  52;  Eden  v.  Chaffee. 
160  Mass.  225. 

Michigan.  —  Pennsylvania  Min.  Co.  v. 
Brady,  16  Mich.  332;  Goebel  v.  Linn,  47  Mich. 
489,  41  Am.  Rep.  723;  Montreal  Bank  v.  J.  E. 
Potts  Salt,  etc.,  Co.,  93  Mich.  342;  Mulgrew 
v.  Cocharen,  96  Mich.  422. 

Minnesota.  —  Barnes  v.  Hekla  F.  Ins.  Co.,  56 
Minn.  38,  45  Am.  St.  Rep.  438. 

Mississippi.  —  Bacon  v.  Ventress.  32  Miss. 
158;  Kausler  v.  Ford,  47  Miss.  289. 

Missouri.  —  Munford  v.  Wilson,  15  Mo.  540; 
Benham  v.  Banker-Edwards  Bldg.  Co.,  60  Mo. 
App.  34;  Huggins  v.  Safford,  67  Mo.  App.  469; 
Brown  v.  Croy,  74  Mo.  App.  462;  Ames  Pack- 
ing, etc.,  Co.  v.  Tucker,  8  Mo.  App.  95. 

Nebraska. — Parmalee  v.  Wiggenhorn,  6 
Neb.  322;  State  v.  Hill,  47  Neb.  456;  Western 
White  Bronze  Co.  v.  Portrey,  50  Neb.  8ot. 

New  Hampshire.  —  Wright  v.  First  Crockery 
Ware  Co.,  1  N.  H.  281,  8  Am.  Dec.  68;  Heaton 
v.  Angier,  7  N.  H.  397.  28  Am.  Dec.  353; 
Head  v.  Richardson,  16  N.  H.  454;  Morse  v. 
Allen,  44  N.  H.  33. 
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NOVATION. 


Extinction  of  Liens. 


element,1  or  illegal  and  therefore  unenforceable,3  or  conditional,3  novation 
either  fails  entirely  or  is  suspended  until  the  objectionable  element  in  the 
contract  is  removed. 

Recovery  from  New  Debtor.  —  In  a  case  of  novation  by  delegation,  after  the 
creditor  has  recov  ered  from  the  new  debtor,  the  debt  of  the  latter  is,  pro 
tanto  at  least,  extinguished,  and  the  old  debtor  cannot  recover  the  same  claim 
a  second  time.4 

California  statute  —  Rescission.  —  The  code  of  California  provides  that  a  creditor 
may  rescind  his  acceptance  of  a  substituted  debtor  if  the  original  debtor 
prevents  performance  by  the  new  debtor,  or  if  such  new  debtor  should  turn 
out  to  be  insolvent.5  Such  provision  seems  opposed  to  the  doctrine  that  the 
contract  of  novation  is  irrevocable  by  any  of  the  parties  without  the  consent 
of  all  the  others.  It  is  entirely  consonant,  however,  with  well-established 
principles  of  contract,  if  the  discharge  of  the  old  debtor  and  acceptance  of  the 
new  be  regarded  as  conditioned  upon  performance  by  the  debtor  assuming  to 
pay.  It  has  been  seen  above  that  the  assent  to  novation  may  be  given  con- 
ditionally. This  is  tantamount  to  saying  that  the  intent  to  discharge  the  old 
debtor  may  rest  upon  the  performance  of  some  condition,  and  that  the  failure 
to  perform  will  nullify  the  attempted  novation.6 

V.  Consequences  of  Novation  —  1.  Irrevocability  of  Contract.  —  While  it  is 
permissible,  at  any  time  before  the  contract  of  novation  is  completed,  for  the 
parties  to  withdraw  from  the  proposed  arrangement,  after  such  completion 
none  of  them,  without  the  consent  of  all  the  others,  may  withdraw  from, 
rescind,  or  in  any  way  modify  the  new  contract  existing  between  them.' 

One  Contract  of  Novation  May  Be  Extinguished  by  Another,  by  which  the  parties  assume 
their  original  status.  This  may  be  done  either  by  an  explicit  second  novation 
or  by  an  understood  and  actual  abandonment  of  the  first  and  an  actual 
resumption  of  former  rights  and  duties  respecting  the  debt.8 

2.  Extinction  of  Liens.  —  Where  the  novation  is  complete  and  the  prior  debt 
is  extinguished,  it  would  seem  to  follow  logically  that  all  liens,  counterclaims, 
set-offs,  etc.,  attaching  to  the  prior  debt  are  also  extinguished,  since  the 
accessory  cannot  continue  to  exist  after  the  destruction  of  its  principal.  Such 

Maine.  —  Hamlin   v.   Drummond,  91   Me.  6.  Conditional  Novation.  —  Kingan  v.  Gibson, 

175.  33  Ind.  53.    See  generally  the  titles  Accord 

Mississippi. — Adams  v.  Rowan,  8  Smed.  &  and  Satisfaction,  vol.  1,  p.  408;  Contracts, 

M.  (Miss.)  624.  vol.  7,  p.  117. 

Missouri.  —  Edgell  v.  Tucker,  40  Mo.  523;  7.  Irrevocability    of   Contract — England. — 

Kincaid  v.  Yates,  63  Mo.  47.  Hodgson  v.  Anderson,  3  B.  &  C.  842,  10  E.  C. 

Tennessee.  —  Scruggs   v.    Luster,   1  Heisk.  L.  247;  Robson  v.  Drummond,  2  B.  &  Ad.  303, 

(Tenn.)  150.  22  E.  C.  L.  81;  Walker  v.  Rostron,  9  M.  &  W. 

Wisconsin.  —  Guichard  v.  Brande,  57  Wis.  411;  Crowfoot  v.  Gurney,  9  Bing.  372,  23  E. 

534;  York  v.  Orton,  65  Wis.  6;  Spycher  v.  C.  L.  309. 

Werner,  74  Wis.  456.  Alabama.  —  Pugh  v.  Barnes,  108  Ala.  167. 

1.  Inchoate  Novation.  —  Graham  v.  Whichelo,  Kentucky.  —  Dodge  v.  Moss,  82  Ky.  441. 

1  Cromp.  &  M.  188;  Wildes  v.  Fessenden,  4  Louisiana.  —  Sargeant  v.  Daunoy,  14  La.  43, 

Met.  (Mass.)  12;  Nelson  v.  Larson,  57  Minn.  33  Am.  Dec.  573. 

133;  Rising  v.  Cummings,  47  Vt.  345 ;  Lane  v.  Missouri.  —  Raum   v.    Kaltwasser,   4  Mo. 

Magdeburg,  81  Wis.  344.  App.  573;  Huggins  v.  Safford,  67  Mo.  App. 

2.  Illegal.  —  Kincaid  v.  Yates,  63  Mo.  47.  469. 

3.  Conditional.  —  Edgell  v.  Tucker,  40  Mo.  Nebraska.  —  Mercer  v.  Miles,  28  Neb.  211. 
523;  Price  v.  McGown,  10  N.  Y.  465.  New  Hampshire.  —  White  v.  Richardson,  12 

4.  Effect  of  Recovery  by  Creditor  from  New  N.  H.  93. 

Debtor.  —  Simmons  v.  Goodrich,  68  Ga.  750;  New  York.  —  Parraga  v.  Ribon,  44  N.  Y. 

Smoot  v.  Dye,  3  Ind.  517;  Palmer  v.  Blain,  55  App  Div.  90;  Kelly  v.  Roberts,  40  N.  Y.  432; 

Ind.  11.  Wheat  v.  Rice,  97  N.  Y.  296. 

Two  Debts  Extinguished  by  Delegation.  —  The  Wisconsin.  —  Bassett  v.  Hughes,  43  Wis.  319; 

statement  is  often  made  that  by  the  d elegation  Grant  v.  Diebold  Safe,  etc.,  Co.,  77  Wis.  72; 

of  the  new  debtor  two  debts  are  extinguished,  Fulmer  v.  Wightman,  87  Wis.  573;  Putney  v. 

that  of  the  delegating  and  that  of  the  delegated  Farnham,  27  Wis.  187,  9  Am.  Rep.  459;  New 

debtor.    Allen  v.  Rupdle,  45  Conn.  528.    And  York  L.  Ins.  Co.  v.  Hamlin,  100  Wis.  17. 

see  Bonilla  v.  Merle,  9  La.  216;  also  supra,  this  8.  Resumption  of  Original  Status.  —  Compton 

title,  III.  2.  Substitution  of  New  Debtor.  v.  Blair,  27  Mich.  397;  Washington  v.  Cart- 

».  PaUfornto, -*  Civ.  CpdCi  $  1533,  wright,     Ga,  177, 
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Novation  and 


NOVATION. 


Statute  of  Frauds. 


has  been  held  to  be  the  case.1  But  where  novation  takes  place  by  the  sub- 
stitution of  a  new  note  for  an  old,  a  lien  upon  property  is  not  discharged  so 
long  as  the  original  debt  or  any  part  of  it  can  be  traced  into  the  new  note. 
It  must  be  shown  in  such  cases  that  it  was  the  express  intent  of  the  parties 
that  the  transaction  should  extinguish  the  lien.2 

3.  Discharge  of  Sureties.  —  Another  result  of  novation  is  the  discharge  of 
sureties  upon  the  former  or  discharged  obligation;  their  liability  disappears 
with  the  debt  to  which  it  was  collateral.3 

4.  Extinguishment  of  Prior  Obligation.  —  The  extinguishment  of  the  prior 
obligation  as  a  consideration  for  novation,  or  in  consequence  thereof,  has  been 
discussed  in  other  connections  in  this  title.4 

VI.  Novation  and  Statute  of  Frauds.  —  The  question  whether  a  contract 
of  novation  is  within  the  condemnation  of  the  clause  of  the  statute  of  frauds 
which  requires  that  a  promise  to  answer  for  the  debt  of  another  shall  be  in 
writing,  has  arisen  in  a  multitude  of  cases.  The  question  can  arise,  however, 
only  as  to  the  class  of  novation  in  which  a  new  debtor  is  substituted  for  an  old.  _ 
Where  A  promises  to  pay  B's  debt  to  C  he  is  undertaking  to  pay  a  debt 
originally  contracted  by  another.  But  the  general  result  of  the  cases  is  that 
the  clause  of  the  statute  in  question  applies  only  to  collateral  undertakings; 
and  since  upon  novation  the  original  debt  is  extinguished,  and  the  novating 
obligation  is  the  only  one  in  existence,  there  is  no  obligation  to  which  the 
undertaking  of  A  can  be  collateral.  It  has  ceased  to  be  the  debt  of  the  dele- 
gating debtor,  and  is  that  of  the  delegated  debtor  alone.  It  is  universally 
held,  therefore,  that  a  completed  contract  of  novation  is  not  within  the  stat- 
ute of  frauds.5 


1.  Extinction  of  Liens.  —  Commercial  Bank 
v.  Jones,  (1893)  A.  C.  313;  Washington  v.  Cart- 
wright,  65  Ga.  177:  Adams  v.  Power,  48  Miss. 
456;  Townsend  v.  Empire  Stone  Dressing  Co., 
6  Duer  (N.  Y.)  208.  The  last  case,  however, 
held  that  where  the  extinguishment  operates 
solely  between  the  debtor  and  the  creditor, 
they  can  by  contract  transfer  such  liens  from 
the  old  to  the  new  debt. 

It  has  been  provided  by  Rev.  Civ.  Code  La. 
(1900),  art.  2195,  that  "  the  privileges  and 
mortgages  of  the  former  credit  are  not  trans- 
ferred lo  that  which  is  substituted  to  it,  unless 
the  creditor  has  expressly  reserved  them  "  (see 
also  Union  Bank  v.  Stafford,  12  How.  (U.  S.) 
327);  and  by  art.  2196,  that  "  the  original 
privileges  and  mortgages  of  the  credit  cannot 
be  transferred  on  the  properly  of  the  new 
debtor;  "  and  further  by  art.  2197,  that 
"  when  novation  takes  place  between  the 
creditor  and  one  of  the  debtors  in  solido,  the 
privileges  and  mortgages  of  the  former  credit 
^an  be  reserved  only  on  (he  property  of  him 
who  coniracts  the  new  debt." 

See  also  in  support  of  the  general  principle 
of  the  lext,  1  Domat  Civ.  Law,  art.  2309;  and 
for  a  similar  principle  in  merger,  see  the  title 
Merger,  vol.  20,  p.  589,  and  noie  1. 

2.  Kauslcr  v.  Ford,  47  Miss.  289. 

3.  Discharge  of  Sureties  —  England.  —  Com- 
mercial Bank  v.  Jones,  (1893)  A.  C.  313; 
Swire  v.  Redman,  1  Q.  B.  D.  536,  24  W.  R. 
1069. 

Canada.  —  Port  Whitby,  etc.,  R.  Co.  v.  Dum- 
ble,  32  U.  C.  Q.  B.  36;  Holliday  v.  Jackson, 
22  Can.  Sup.  Ct.  479. 

Arkansas.  —  Logan  v.  Williamson,  3  Ark. 
216. 

Georgia.  —  2  Code  (1895),  §  2971;  Atlanta 
Nat,  B^nk  vt  Douglass,  51  G«,  305,  21  Am. 


Sim- 


Win- 


fcyS 


Rep.  234;  Walsh  v.  Colquitt,  64  Ga.  740; 
mons  v.  Goodrich,  68  Ga.  750. 

Indiana.  —  Weed  Sewing  Mach.  Co.  v. 
chel,  107  Ind.  260. 

Iowa.  —  Gower  v.  Halloway,  13  Iowa  154. 
Kentucky.  —  Brown  v.  Wright,  7  T.  B.  Mon. 
(Ky.)  3gS;'Ruble  v.  Norman,  7  Bush  (Ky.)  583; 
Edwards  v.  Coleman,  6  T.  B.  Mon.  (Ky.)  567; 
Sneed  v.  White,  3  J.  J.  Marsh.  (Ky.)  527,  20 
Am.  Dec.  175. 

Louisiana.  —  Rev.  Civ.  Code  (1900),  an.  2198. 
See  also  the  title  Suretyship. 
Novation  May  Be  Ratified,  though  not  assented 
to  at  the  time.    See  Swire  v.  Redman,  1  Q.  B. 
D.  536;  Pelion  v.  Prescott,  13  Iowa  567. 

Such  Subsequent  Assent  Needs  No  New  Con- 
sideration.—  See  Pelton  v.  Prescotl.  13  Iowa 
567,  and  the  title  Alteration  of  Instruments, 
vol.  2,  p.  259. 

In  Kentucky,  it  was  held  in  Robinson  v. 
Offutt,  7  T.  B.  Mon.  (Ky.)  541,  that  such  sub- 
sequent assent,  to  be  binding,  must  be  given 
not  only  with  notice  of  ihe  facts,  but  with 
knowledge  of  the  legal  effect  thereof,  but  the 
weight  of  authority  seems  against  this.  See 
the  titles  Agency,  vol.  1,  p.  1192;  Mistake, 
vol.  20,  pp.  810,  820. 

4.  Extinguishment  of  Prior  Obligation.  —  See 
supra,  this  title,  Essential  Elements  of  Novation 
—  Consideration. 

6.  Whether  Novation  by  Delegation  Within 
Statute  of  Frauds.  —  Bird  v.  Gammon,  3  Bing. 

C.  L.  366;  Packer  v.  Ben- 
95  Am.  Dec.  246;  Resseier 
111.  169;  Hamlin  v.  Drum- 
Farley  v.  Cleveland,  4  Cow. 
Dec.  387;  Brown  v.  Weber, 
38  N.  Y.  187.  See  also  Winslow  v.  Locke,  60 
N.  H.  550,  and  for  a  full  discussion  see  the 
title  Statute  of  Frauds. 
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Novation  Distinguished.        NOVA  TION  —  "  NO  IV  DUE:' 


Definitions. 


VII.  Novation  Distinguished  from  Other  Titles  —  1.  Merger.  —  On 

account  of  the  similarity  of  novation  to  other  transactions  the  courts  some- 
times fail  to  recognize  its  distinctive  characteristics.  It  has  been  said  that 
the  doctrine  of  novation  in  the  civil  law  is  but  the  doctrine  of  merger  in  the 
common  law.'  There  are,  however,  several  distinctions  which  should  be 
noted.  Merger  takes  place  between  debts  of  different  degrees  and  by  opera- 
tion of  law,  without  reference  to,  and  even  in  contravention  of,  the  intention 
of  the  parties;  it  applies  to  securities  and  not  to  agreements ;  and  the  identity 
of  th  •  parties  is  an  essential  requisite  to  its  operation.3  Novation,  on  the 
oth  i  hand,  takes  place  by  agreement,  and  therefore  depends  entirely  upon 
the  intention  of  the  parties.  It  is  matter  of  proof,  and  not  matter  of  law, 
an  I  it  may  take  place  between  securities  or  contracts  of  the  same  grade  or 
different  grades,  and  may  be  effected  by  a  change  in  the  terms  or  in  the 
parties,  or  both.3 

2.  Payment  by  Note.  —  Where  one  obligation  is  wiped  out  by  the  assump- 
tion of  another,  the  former  may  be  said  to  be  paid.  So  one  note  may  be 
paid  by  another,  or  an  old  debt  may  be  paid  by  charging  it  to  a  new  debtor. 
From  the  point  of  view  of  the  debtor  this  may  be  payment,  since  he  is  released. 
But  from  the  point  of  view  of  the  creditor  it  is  only  a  shifting  of  credit.  He 
is  not  paid  unless  or  until  the  new  note  or  account  is  paid.  Regarding  the 
transaction,  therefore,  as  a  substitution  of  one  obligation  for  another,  it  is 
plainly  a  case  of  novation  of  the  third  class,  or  a  combination  of  the  third 
with  one  of  the  two  other  classes.4 

3.  Collateral  Security.  —  Where  A  undertakes  to  pay  B's  debt,  the  obliga- 
tion assumed  may  be  collateral  to  B's  obligation  rather  than  substituted 
therefor.5  If  intended  as  collateral,  B's  debt,  of  course,  continues  to  exist, 
and  this  serves  to  distinguish  such  a  case  from  one  of  novation,  in  which  B's 
debt  would  be  extinguished.  The  chief  difficulty  in  distinguishing  such  cases 
is  one  of  evidence  and  not  of  substantive  law.  It  will  be  found  discussed  in 
another  title.6 

4.  Accord  and  Satisfaction.  — ■  The  similarity  between  novation  and  accord 
and  satisfaction,  or  even  their  identity  in  some  cases,  has  been  pointed 
out  by  the  courts.  It  may  be  said  that  novation  is  a  species  of  accord  and 
satisfaction.  Both  are  methods  of  discharging  obligations,  but  novation  differs 
from  the  ordinary  type  of  accord  and  satisfaction  in  creating  a  second  obli- 
gation at  the  same  time  that  the  first  is  discharged.7 

NOW.  (See  also  the  title  STATUTES.)  —  The  word  "  now,"  in  its  ordinary 
acceptation,  means  "at  this  time,"  "at  the  present  moment,"  or  at  a  time 
contemporaneous  with  something  done.8 

"NOW  DUE."  —  See  Due,  vol.  io,  p.  277. 

1.  Sharp  v.  Fly,  9  Baxt.  (Tenn.)  10.  Promissory  Notes,  vol.  4,  p.  284  et  seq.;  and 

2.  Merger  Characterized. —  Price  v.  Moulton,      for  full  trealment  see  the  title  Payment. 

10  C.  B.  561,  70  E.  C.  L.  561.    See  also  the  5.  Novation  as  Distinguished  from  Collateral 

title  Merger,  vol.  20.  pp.  588,  596.  Security.  —  Cochrane  v.  Green,  9  C.  B.  N.  S. 

3.  The  dis:inction  here  adopted  was  empha-  448,  99  E.  C.  L.  448;  Allen  v.  Rundle,  45  Conn, 
sized  and  elaborated  by  Chief  Justice  Gibson,  528;  Butterfield  v.  Hartshorn,  7  N.  H.  345,  26 
in  Jones  v.  Johnson,  3  W.  &  S.  (Pa.)  276.  See  Am.  Dec.  741;  McCartney  v.  Kipp,  171  Pa.  St. 
also  the  title  Merger,  vol,  20.  pp  588,  5q6.  644;  Palmer  v.  Yager,  20  Wis.  91.    See  the 

4.  Payment  by  New  Evidence  of  Debt.  —  Surd  title  Pledges  and  Collateral  Security. 
v.  Rhodes,  1  M.  &  W.  153;  Sayer  v.  Wagstaff,  6.  See  the  title  Payment. 

5  Beav.  423;  Chelienham  Stone,  etc.,  Co.  v.  7.  Novation  a  Kind  of  Accord  and  Satisfaction. 

Gates  Iron  Works,  124  III.  623;  Hirshfield  v.  —See  the  title  Accord  and  Satisfaction,  vol. 

Lovventhal,  35  Kan.  407;  Agiwam  Nat.  Bank  1,  pp.  409,  423 ;  also  Clough  v.  Murray,  3  Robt. 

Downing,  169  Mass.  297;  Ligon  v.  Dunn,  6  (N.  Y.)  7;  Hurd  v.  Burton,  62  Vt.  314. 

Ired.  L.  (28  N.  Car.)  133;  Fidelity  Ins.,  etc.,  8.  At  the  Present  Time. —  Pike  v.  Kennedy, 

Co.  v.  Shenandoah  R.  Co.,  86  Va.  r,  19  Am.  15  Oregon  426;  Fletcher  ».  State,  49  Ind.  135. 

St.  Rep.  858;  Ford  v.  Mitchell,  15  Wis.  338.  But  see  opinion  of  Sherwood,  J.,  dissenting,  in 

See  also  the  title  Bills  of  Exchange  and  St.  Louis  v.  Dorr,  145  Mo.  493. 
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NOXIOUS.    (See  also  the  title  Nui: 

Statute.  —  Xow  in  statutes  refers  to  the  time 
when  ihe  act  takes  effect.  Clark  v.  Lord,  20 
Kan.  396.  See  also  New  London  Sav.  Bank  v. 
New  London,  20  Conn.  115;  and  see  ihe  title 

Statutes. 

"Now  in  Force."  —  An  Indiana  statute  pro- 
vided that  "  all  laws  upon  the  subject  of  em- 
bezzlement now  in  force  are  hereby  repealed; 
provided,  that  all  prosecuiions  now  pending 
under  the  law  as  it  now  is,  and  all  offenses 
already  committed,  may  be  prosecuted  under 
the  law  note  in  force."  It  was  held  that  the 
words  "  now  in  force  "  must  be  taken  to  have 
the  same  meaning  in  the  proviso  as  in  the  re- 
pealing clause,  and,  therefore,  to  lefer  to  the 
old  law,  that  is,  the  law  which  the  statute  re- 
pealed.   State  v.  Smith,  72  Ind.  550. 

Bowman  Act.  —  In  Nutt  v.  U.  S.,  26  Ct.  CI. 
15,  it  was  held  that  the  restrictions  in  the  Bow- 
man Act,  which  prohibited  iheCourtof  Claims 
from  exercising  jurisdiction  of  Congressional 
cases  where  the  claim  ''  is  now  barred  by 
virtue  of  the  provisions  of  any  law  of  the 
United  States,"  did  not  apply  to  cases  where 
the  bar  was  subsequent  to  the  Bowman  Act. 

Now  Constructed  —  Already  Constructed. — 
Macon,  etc.,  R.  Co.  v.  Macon,  etc.,  R.  Co.,  86 
Ga.  84. 

"  As  Now  Laid  Out."  —  The  grant  of  a  way 
"  as  now  laid  out  : '  precludes  the  grantor  from 
maintaining  any  gales  or"  other  obstructions 
on  the  way  which  were  not  upon  it  at  the  time 
of  the  grant.  Welch  v.  Wilcox,  toi  Mass. 
162.  100  Am.  Dec  113. 

"  Now  Standing."  —  A  mortgage  of  crops 
"  now  growing  and  standing  "  in  a  certain 
fu-1  I  was  held  not  to  include  grain  which  had 
at  the  time  been  cut.  Ford  v.  Sutherlin.  2 
Mont.  440. 

"  Now  Last  Past."  —  A  reference  in  a  deed  to 
a  day  "  now  last  past  "  was  held  to  mean  last 
preceding;  the  day  of  the  delivery,  not  of  the 
date.  Steele  v.  Mart,  4  B.  &  C.  272,  10  E.  C. 
L.  331. 

"  Now  Possessed  or  Entitled."  —  An  assignment 
of  all  household  goods  and  other  estate  an  1 
effects  of  or  to  which  the  assignor  is  '  now 
possessed  or  entitled,'  or  "  belonging  or  due  " 
to  him,  will  not  pass  a  contingent  interest  under 
a  will.  Pope  v.  Whitcombe,  3  Russ.  124  ;  Matter 
of  Wright,  15  Beav.  367. 

Landlord  and  Tenant.  —  The  words  "  now 
are."  in  a  tenant's  agreement  "to  leave  the 
premises  in  the  same  state  as  thev  now  are," 
may  properly  be  taken  as  referring  to  the  com- 
mencement of  the  tenancy  While  v.  Nichol- 
son, 4  M.  &  G.  95,  43  E.  C.  L.  58 

Same  -  "Now  and  in  Future."  —  Where  a 
warehouse  was  held  at  a  certain  rent  "now 
and  in  future,"  this  was  held  to  amount  to  a 
tenancy  from  year  to  year.  Weller  v.  Stone, 
54  L.  [.  Ch.  497. 

Temporary  Residence.  —  In  a  description  of 
the  obligee  in  a  bond  as  "now  of  Jersey  City," 
it  was  said  that  the  word  now  seemed  to  have 
been  used  as  explanatory  of  the  temporary 
nature  of  his  residence.  Varick  v.  Crane,  4  N. 
J.  Eq.  131. 

Charter-party.  —The  words  "  now  in  the  port 
of  A  ,  "  in  a  charter-party,  import  a  warranty. 
Behu  v.  Burncss,  3  B.  &  S.  751,  113  E.  C,  L. 


\nces,  post.)  —  See  note  I. 

751.  So  do  the  words  "  now  on  passage." 
Gorrissen  v.  Perrin,  2  C.  B.  N.  S.  681,  89  E. 
C.  L.  681.  See  also  the  title  Contracts  of 
Affreightment  and  Charter-parties,  vol.  7, 
P  156. 

Wills.  (See  also  the  title  Wills.)— There  has 
been  some  controversy  as  to  the  effect  of  the 
word  now  in  a  will  upon  the  time  from  which 
the  will  speaks.  In  some  cases  it  has  been 
held  that  the  word  does  not  affect  the  statutory 
rule  that  ihe  will  shall  speak  from  the  time  of 
the  death  of  the  tesiaior  and  not  of  the  date 
of  execution.  Wajstaff  v.  Wagstaff,  L.  R.  8 
Eq.  229;  Hepburn  v.  Skirving,  4  Jur.  N.  S. 
651 ;  In  re  Midland  R.  Co.,  34  Beav.  525 ;  Castle 
v.  Fox,  L.  R.  11  Eq.  542;  All  Souls  College  v. 
Coddington,  1  P.  Wms.  597;  Miles  v.  Miles,  L. 
R.  1  Eq.  462;  /;/  re  Ord.  12  Ch.  D.  22;  Cox  v. 
Bennett,  L.  R.  6  Eq.  422;  Wedgwood  v.  Den- 
ton, L.  R.  12  Eq.  290;  Saxton  v.  Saxion,  13 
Ch.  D.  359;  Goodlad  v.  Burnett,  1  Kay  J.  341; 
In  re  Midland  R.  Co.,  34  Beav.  525;  Suutbers  v. 
Struihers,  5  W.  R.  809;  Hattor.  v.  Bertram,  7 
Can.  L.  T.  199;  Livingston  v.  Gordon.  84  N. 
Y.  136;  Allen's  Appeal,  125  Pa.  St.  547. 

But  on  the  other  hand,  the  word  now  has 
been  held  to  make  the  will  speak  as  of  its  date 
and  not  as  of  ihe  time  of  the  testator's  death. 
Cole  v.  Scott,  1  Macn.  &  G.  518;  Emuss  v. 
Smith,  2  DeG.  &  Sm.  722;  Wetmore  v.  Parker, 
52  N.  Y.  450:  Jones  v.  Hunt,  96  Tenn.  369. 

Thus,  a  gift  of  the  testator  to  persons  "  now 
living,"  means  those  living  at  the  date  of  the 
will,  exclusive  of  such  as  come  into  being  be- 
tween that  period  and  (he  death  of  the  testator. 
Crossly  v.  Clare,  Ambl.  397.  See  also  Abi.ey 
v.  Miller,  2  Atk.  593. 

So  a  devise  of  "  all  the  real  and  personal 
estate  I  now  possess"  will  not  carry  after- 
acquired  realty  under  a  statute  providing  that 
after-acquired  realty  shall  pass  by  general  de- 
vise.   Quinn  v.  Hardenlrook,  54  N.  Y.  88. 

Where  a  testator  provided  that  a  farm  should 
be  let  to  a  good  tenant,  the  rent  to  be  used  for 
the"  maintenance  of  the  family  >iot<<  at  home," 
it  was  held  that  a  daughter  was  entitled  to 
share  in  the  rents  who,  though  residing  on  the 
farm  at  the  lime  of  making  the  will  and  of 
the  testator's  dealh.  afterwards  moved  away 
permanently;  and  lhat  the  words  were  desig- 
twtio  petsonarum.  Dawson  v.  Eraser,  18  Ont. 
496. 

Sothe  words  "hok- occupied  by  A  '  are  words 
of  description  and  relate  to  the  date  of  the  will. 
Hutchinson  v.  Barrow,  6  H.  &  N.  583.  See 
further  Cole  v.  Scott,  I  Macn.  &  G.  518. 

Now  or  Hereafter.  —  See  Waugh  v.  Middleton, 
8  Exch.  352.  And  see  Hereafter —  Hereto- 
fore, vol.  15,  p.  336. 

1.  "The  Word  Noxious  not  only  means  '  hurt- 
ful and  offensive  to  the  smell,'  but  it  is  also 
the  translation  of  the  very  technical  term 
neeivus."    Rex  v.  White,  1  Burr  337. 

Noxious  Thing  with  Intent  to  Procure  Abortion. 
—  See  the  title  ABORTION,  vol.  1,  p.  186  See 
also  Reg.  v.  Stilt,  30  U.  C.  C.  P.  30. 

Noxious  Substance.  —  Construing  Pen.  Code 
Cal.,  £  216,  relating  to  ihe  administration  of 
poisons,  etc.,  wilh  intent  to  kill,  it  was  said: 
"  The  court  instructed  ihe  jury  that  if  the  de- 
fendant gave  or  administered  to  Henry  Warm- 
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Definitions. 


N.  P.    (See  also  the  titles  ABBREVIATIONS,  vol.  I,  p.  97;  NOTARY  PUBLIC.) 

rhe  characters  "N.  P."  are  an  abbreviation  of  the  term  "notary  public." 
They  are  in  common  use  and  well  understood.  They  as  clearly  indicate  the 
office  of  notary  public  as  do  the  characters  "J.  P,"  that  of  justice  of  the 
peace.1 

NUDUM  PACTUM.  —  See  the  title  Consideration,  vol.  6,  p.  667. 


sit-  id  'cither  a  poisonousor  noxious  substance, 
with  the  intent  then  and  there  to  kill  him.  as 
alleged  in  the  indictment,'  they  must  find  the 
defendant  guilty.  The  court  defined  poison- 
ous and  noxious  substances  as  follows:  'A 
poisonous  substance  is  one  which  has  an  in- 
herent and  deleterious  property  capable  of  de- 
stroying life.  A  noxious  substance  is  not 
necessarily  poisonous,  but  may  be  a  substance 
which  is  hurtful  and  injurious.'  Accurate 
definitions  of  those  terms  cannot  be  readily 
j'iven,  and,  perhaps,  are  impossible,  and  proxi- 
mate accuracy  is  all  lhat  may  be  requited  in 
the  application  of  the  statute  in  a  given  case; 
but  the  above  definitions  omit  some  of  the 
essential  elements  of  the  meaning  of  those 
terms,  as  employed  in  the  statute.  A  poison 
is  defined  by  Wharton  and  Stille  Med.  Juris., 
S  493,  as  'a  substance  having  an  inherent  dele  - 
terious property  which  renders  it,  when  taken 
into  the  system,  capable  of  destroying  life.'  A 
definition  stated  in  2  Beck  Med.  Juris,  with 
approval,  is  as  follows:  'A  poison  is  any  sub- 
stance which,  when  applied  to  the  body  ex- 
ternally, or  in  any  way  introduced  into  the 
system,  without  acting  mechanically,  but  by 
its  own  inherent  qualities,  is  capable  of  de- 
stroying life. '  The  defi ni tion  of  a  poison  gi  ven 
by  the  court  would  include  substances  which 
act  upon  the  system  mechanically  so  as  to  de- 
stroy life.    In  that  respect  the  definition  was 


too  broad;  bat  such  substances  are,  in  our 
opinion,  included  within  the  meaning  of  the 
words  of  the  statute,  '  other  noxious  or  de- 
structive substance  or  liquid.'  The  noxious 
;.r  destructive  substance  or  liquid  mentioned 
in  the  statute  is  not  merely  such  as  might, 
when  administered,  be  hurtful  and  injurious, 
but,  like  a  poison,  it  must  be  capable  of  de- 
stroying life.  Pulverized  glass  or  boiling 
water  when  administered  in  sufficient  quanti- 
ties would  destroy  life,  but  they  are  not 
poisonous  The  purpose  of  the  statute  is  to 
provide  a  punishment  for  attempt  to  kill  by 
the  means  therein  mentioned;  and  in  order  to 
bring  a  case  within  the  statute,  it  must  be 
proved  that  the  substance  or  liquid  which  was 
administered  was  capable  of  destroying  life. 
The  intent  to  kill  could  not  be  inferred  from 
the  act  of  administering  a  substance  which  has 
not  the  capacity  of  destroying  life.  The  omis- 
sion of  the  quality  or  cap  icity  from  the  defi- 
nition of  a  noxious  substance,  as  given  at 
the  request  of  the  prosecution,  rendered  it 
erroneous."  People  v.  Van  Deleer,  53  Cal. 
149. 

Noxious  Trade  or  Business. —  In  Withington 
Local  Board  of  Health  v.  Manchester,  (1893)  2 
Ch.  19,  it  was  held  that  a  smallpox  hospital 
was  not  a  noxious  or  offensive  business  within 
the  English  Public  Health  Act  of  1875. 
1.  Rowley  v.  Berrian,  12  111.  200. 
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By  A.  S.  H.  Bristow  and  John  C.  Myers. 

I.  Definition  and  Nature,  682. 

1.  In  General,  682. 

2.  Private  Nuisance,  682. 

3.  Public  Nuisance,  683. 

4.  Purprestures  Distinguished,  683. 

5.  Nuisances  Per  Se,  683. 

II.  Elements  and  General  Principles,  686. 

1.  Character  of  Injury  Requisite,  686. 

a.  In  General,  686. 

b.  Injury  to  Health  Unnecessary,  686. 

c.  Effect  on  Persons  of  Ordinary  Health  and  Sensibilities,  687. 

d.  Injury  to  Property,  687. 

e.  Character  of  Property  Affected,  688. 
f.  Occasional  Annoyance  or  Injury,  688. 

2.  Motive  or  Intent,  688. 

3.  Effect  of  Exercise  of  Care,  688. 

4.  Nuisance  Arising  from  Lawful  Business,  689. 

5.  Balancing  Conveniences,  689. 

6.  Locality,  690. 

7.  Existence  of  Similar  Nuisances,  690. 

8.  Coming  to  Nuisance,  691. 

9.  Whether  Question  of  Laiv  or  of  Fact,  691. 

III.  Specific  Nuisances,  692. 

1.  Odors,  Vapors,  Etc ,  692. 

a.  In  General,  692. 

b.  Produced  by  Latvful  Business  or  Erection,  692. 

(1)  In  General,  692. 

(2)  As  Affecting  Neighboring  Business,  694. 

(3)  As  Affecting  Mere  Passers-by,  694. 

2.  Dust,  Smoke,  Etc.,  694. 

3.  Noise  and  Vibration,  695. 

a.  Noise,  695. 

(1)  /«  General,  695. 

(2)  0/  Lawful  Business  or  Occupation,  696. 

(3)  Of  Human  Voice,  697. 

(4)  £?/  Animals,  697. 

(5)  Of  Lawful  Amusement,  698. 

(6)  C/  i/zuzV        Church  Bells,  698. 
Vibration,  698. 

4.  Excessive  Heat,  698. 

5.  Collection  of  Dangerous  Substances  on  Land,  698. 

6.  Keeping  Dangerous  Animals,  699. 

7.  Collection  of  Filthy  or  Offensive  Substances,  699. 

8.  Drainage  of  Offensive  Matter  on  Another's  Premises,  700. 

9.  Discharge  of  Rain  or  Snow  from  Building,  700. 

10.  Overhanging  Structures,  700. 

11.  Unsafe  Condition  of  Premises  to  Which  Public  Is  Invited,  701. 

12.  Spring  Guns,  701. 

13.  Traps  for  Animals,  701. 

14.  Condition  Arising  from  Natural  Causes,  702. 
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15.  Overhanging  Trees,  702. 

16.  Obstructions  on  Streets  and  Highways,  702. 

17.  Nuisances  Relating  to  Waters,  702. 

18.  Disorderly  J  louses  and  Kindred  Nuisances,  702. 

19.  Nuisances  Arising  from  Conduct,  702. 

a.  In  General,  702. 

b.  Common  Scolds,  702. 

c.  Nigh/walking,  703. 

d.  Exciting  Public  Alarm,  703. 
IV.  Remedies,  703. 

1.  Abatement  and  Injunction,  703. 

a.  Introductory  Statement,  703. 

/>.  jurisdiction  of  Equity  to  Enjoin  Threatened  Nuisance,  703. 

c.  When  Granted  or  Denied,  704. 

d.  Forties,  708. 

(1)  Complainant,  708. 

(2)  Defendant,  711. 

2.  Criminal  Prosecution,  711. 

tf.  /;/  General,  711. 
^.  Punishment,  711. 
f.  Abatement,  711. 
r/.  Persons  Liable,  711. 

( 1 )  /;/  General,  711. 

(2)  Nuisance  Created  by  Agent  or  Servant,  711. 

(3)  Corporation,  712. 

(4)  Feme  Covert,  712. 

(5)  /*/<W,  712. 

3.  Action  for  Damages,  712. 

a.  /«  General,  712. 

Private  Nuisance,  712. 
Public  Nuisance,  713. 

(1)  /«  General,  713. 

(2)  Obstructions  on  Highivays,  714. 

(3)  Application  of  Rule  to  Other  Nuisances,  716. 

(4)  Injury  Must  Be  Direct,  716. 

(5)  Injury  Must  Be  Substantial,  717. 
Person  Liable,  717. 

(1)  /«  General,  717. 

(2)  Principal  for  Nuisance  Created  by  Agent,  717. 

(3)  igvrf,  717. 

(4)  Where  Nuisance  Erected  by  Independent  Contractor,  717. 

(5)  Municipal  Corporations,  717. 

(a)        General,  717. 

(^)  Licensing  Nuisances,  718. 

(V)  Failure  to  Suppress  Nuisance,  718. 

(6)  Counties,  718. 

(7)  Private  Corporations,  719. 

(8)  Directors  or  Officers,  719. 

(9)  Infants,  719. 

( 1  o)  7z£/<?  <?r  More  Persons  Contributing  to  Same  Nuisance,  7 

(11)  Grantor  and  Grantee  of  Lands,  719. 

(a)  Liability  of  Grantor,  719. 
(£)  Liability  of  Grantee,  720. 
<za.       General,  720. 

Necessity  of  Notice,  720. 
r^.  Nuisance  Erected  by  Former  Owner  on  Adjo 
ing  Land,  721. 

(12)  Landlord  and  Tenant,  721. 

(13)  Owner  s  Liability  for  Nuisance  Created  by  Another,  721. 
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e.  By  Whom  Action  Is  Maintainable,  721. 

(1)  In  General,  721. 

(2)  Landlord,  722. 

(3)  Grantee  of  Lands  Affected,  722. 

(4)  Municipality,  722. 

f.  Contributory  Act  or  Negligence,  723. 

g.  Acquiescence,  723. 

h.  License,  723. 

;'.  Limitation  of  Actions,  724. 

(1)  For  Continuing  or  Temporary  Nuisances,  724. 

(2)  For  Permanent  Injuries,  724. 
j.  Proof  of  Nuisance,  725. 

k.  Damages  Recoverable,  725. 

(1)  Measure  of  Damages  and  Elements  of  Recovery,  725. 

(tf)  In  General,  725. 

(^)  Measure  of  Damages,  726. 

a<z.  7^??"  Destruction  of  or  Permanent  Injury  to 
Property,  726. 

bb.  For  Temporary  or  Abatable  Nuisance,  727. 

cc.  Consideration  of  Purpose  for  Which  Property 
Was  Used,  727. 
{/)  Elements  of  Recovery,  728. 

aa.  Injury  to  Health  or  Comfort,  728. 

bb.  Mental  Anguish,  728. 

cc.  Profits  from  Business  Injured,  728. 

dd.  Expenses  of  Action  for  Redress,  729. 

(2)  Discretion  of  Jury,  729. 

(«)  In  Fixing  Amount  of  Damages,  729. 
\ff)  In  Awarding  Punitive  Damages,  729. 

(3)  Mitigation  of  Damages,  730. 

(a)  Effect  of  Abatement  of  Nuisance,  730. 

(^)  Effect  of  Plaintiff' s  Failure  to  Abate  Nuisance  or 

Limit  Injurious  Consequences,  730. 
(c)  Benefits  Resulting  from  Nuisance,  730. 

(4)  Time  to  Which  Damages  Are  Assessable,  730. 

(«)  For  Temporary  or  Abatable  Nuisance,  730. 
aa.  In  General,  730. 

bb.  In  Injunction  Suit  for  Abatement,  732. 

(b)  For  Permanent  Nuisance  or  Irreparable  Injury  to 

Person  or  Property,  732. 

V.  Prescription  as  Defense,  733. 

1.  Public  Nuisances,  733. 

2.  Private  Nuisances,  734. 

a.  In  General,  734. 

b.  Necessity  for  Adverse  User,  734. 

c.  Extent  and  Character  of  User,  735. 

d.  Continuance  for  What  Period  Requisite,  735. 

e.  Necessity  for  Continuous  and  Uninterrupted  Use,  735. 
/.  Knowledge  and  Acquiescence,  736. 

g.  Loss  of  Right,  736. 

VI.  Legislative  Control,  736. 

1.  Legalizing  Nuisances,  736. 

a.  As  Defense  to  Action  by  State,  736. 

b.  Nuisance  Injuriously  Affecting  Private  Property,  737. 

(1)  In  General,  737. 

(2)  Necessity  for  Clear  Statutory  Sanction,  738. 

2.  Declaring  Nuisances,  739. 

VII.  Municipal  Control,  739. 

1.  Licensing  ATuisances,  739. 

2.  Declaring  Nuisances,  739. 

3.  Power  to  Punish,  740. 
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CROSS-R  EFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  A^U I SANCES,  14  Encyc.  of  Pl.  and  Pr. 
1 09 1 . 

For  other  matters  of  SUBSTANTIVE  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work  :  ABA  TEMENT  OF  NUISANCES,  vol.  1, 
p.  ARBITRATION  AND   AWARD,   vol.    2,  p.    557;  BOARDS 

OF  HEALTH,  vol.  4,  p.  596;  BUILDING  RESTRICTIONS  AND 
RESTRICTIVE  AGREEMENTS,  vol.  5,  p.  8;  DEBTS  OF  DECE- 
DENTS, vol.  8,  p.  1031;  ELECTRIC-LIGHT  COMPANIES,  vol.  10,  p. 
869;  ELEVATED  RAILROADS,  vol.  10,  p.  912;  EVICTION,  vol.  11,  p. 
474;  EX PLOSIONS  AND  EXPLOSIVES,  vol.  12,  pp.  501,  506;  GAS 
COMPANIES,  vol.  14,  p.  933;  HOSPITALS  AND  ASYLUMS,  vol.  15, 
p.  764;  INTOXICATING  LIQUORS,  vol.  17,  p.  318;  LIVERY-STABLE 
KEEPERS,  vol.  19,  p.  430;  MARKETS,  vol.  19,  p.  1147;  MUNLCIPAL 
CORPORATIONS,  vol.  20,  p.  1209;  ORDINANCES,  post;  POLICE 
POWER;  RAILROADS;  TELEGRAPIL  AND  TELEPHONE  COM- 
PANIES. See  also  such  general  titles  as  DISORDERLY  HOUSES,  vol.  9, 
p.  508;  HIGHWAYS,  vol.  15,  p.  343;  WATERS  AND  WATERCOURSES. 
And  see  the  specific  titles  referred  to  throughout  this  article. 


1.  Definition  and  Nature  —  1.  In  General.  —  A  nuisance  is  literally  an 
annoyance,1  and  signifies  in  law  such  a  use  of  property  or  such  a  course  of 
conduct  as,  irrespective  of  actual  trespass  against  others  or  of  malicious  or 
actual  criminal  intent,  transgresses  the  just  restrictions  upon  use  or  conduct 
which  the  proximity  of  other  persons  or  property  in  civilized  communities 
imposes  upon  what  would  otherwise  be  rightful  freedom.3 

Classification  of  Nuisances.  —  Nuisances  are  spoken  of  either  as  public  or  private, 
and  are  in  this  respect  distinguishable,  not  by  any  necessary  difference  in  the 
nature  or  character  of  the  thing  itself,  but  by  the  difference  of  the  rights 
affected  thereby.3  Indeed,  a  public  nuisance  may  at  the  same  time  amount 
to  a  private  nuisance.4 

2.  Private  Nuisance.  —  A  private  nuisance  is  one  that  affects  a  single  indi- 
vidual or  a  determinate  number  of  persons  in  the  enjoyment  of  some  private 
right  not  common  to  the  public'1 


1.  Meeker  v.  Van  Rensselaer,  15  Wend.  (N. 
Y.)  397;  Burdilt  v.  Swenson,  17  Tex.  489,  67 
Am.  Dec.  665. 

2.  Nuisance  Defined.  —  Cent.  Diet. 
Blackstone  Defines  a  Nuisance  as  "  anything 

thai  worketh  hurt,  inconvenience,  or  damage," 
3  Black.  Com.  216;  and  this  definition  has 
been  approved  in  the  following  cases:  Bald- 
win v.  Ensign,  49  Conn.  117;  New  York,  etc., 
R.  Co.'s  Appeal,  58  Conn.  541 ;  Coker  v.  Birge, 
9  Ga.  425,  54  Am.  Dec.  347;  Tomle  v.  Hamp- 
ton, 129  111.  384;  Norcross  v.  Thorns,  51  Me. 
504;  Lawton  v.  Steele.  119  N.  Y.  235;  Mans- 
field v.  Hunt,  10  Ohio  Dec.  567;  Willcox  v. 
Hines,  100  Tenn.  538,  66  Am.  St.  Rep.  770; 
Comminge  v.  Stevenson,  76  Tex.  642. 

Statutory  Definitions. —  Fisher  v.  Zumwall, 
128  Cal.  493;  Hill  v.  McBurney  Oil,  etc.,  Co., 
112  Ga.  788;  State  v.  Taylor,  29  Ind.  517, 
State  v.  Ohio  Oil  Co.,  150  Ind.  21;  Bliss  v. 
Grayson,  24  Nev.  422. 

3.  Private  and  Public  Nuisances  Not  Necessarily 
Different  in  Character.  —  Kinney  v.  Koopman, 
116  Ala.  310,  67  Am.  St.  Rep.  119;  Willcox  v. 
Hines.  100  Tenn.  538,  66  Am.  St.  Rep.  770. 

4.  Both  Public  and  Private.  —  Soltau  v.  De 
Held,  2  Sim.  N.  S.  133,  21  L.  J.  Ch.  153,  9 
Eng.  L.  &  Eq.  104;  New  Albany  v.  Slider,  21 
Jnd.  App.  392;    Morton  v.  Moore,  15  Gray 
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(Mass.)  573;  New  Salem  v.  Eagle  Mill  Co.,  138 
Mass.  8;  Hayden  v.  Tucker,  37  Mo.  214.  See 
also  infra,  this  111 le,  Remedies  —  Action  for 
Damages. 

5.  Private  Nuisance  Defined.  —  Gunter  v. 
Geary,  1  Cal.  462;  Burlington  v.  Stockwell,  5 
Kan.  App.  569;  Bohan  v.  Port  Jervis  Gas- 
Light  Co.,  122  N.  Y.  33. 

Blackstone's  Definition. —  In  3  Black.  Com. 
216,  it  is  said  that  a  private  nuisance  may  be 
defined  to  be  "  anything  done  to  the  hurt  or 
annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another."  This  definition  has  been 
approved  in  the  following  cases:  Payne  v. 
Kansas,  etc.,  R.  Co.,  46  Fed.  Rep.  553;  Bon- 
ner v.  Welborn,  7  Ga.  311;  Latiin,  etc.. 
Powder  Co.  v.  Tearney,  131  111.  322,  19  Am. 
St.  Rep.  34;  Hayden  v.  Tucker,  37  Mo.  214; 
Cropsey  v.  Murphy,  1  Hilt.  (N.  Y.)  126;  Bur- 
ditt  v.  Swenson.  17  Tex.  489,  67  Am.  Dec.  665. 

It  has  been  said  that  by  "  hurt  or  annoy- 
ance "  in  this  definition  "  is  meant  not  a  phy- 
sical injury  necessarily,  but  an  injury  to  the 
owner  or  possessor  thereof,  as  respects  his 
dealing  with,  possessing,  or  enjoying;  them." 
Cooley  on  Torts  (2d  ed.)  565.  See  also 
Kavanagh  v.  Barber,  131  N.  Y.  211;  Ellis  v. 
Kansas  City,  etc.,  R.  Co.,  63  Mo.  131,  21  Am. 
Rep.  436. 
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3.  Public  Nuisance.  —  A  common  or  public  nuisance  is  one  that  affects  the 
people  at  large,  and  is  a  violation  of  a  public  right,  either  by  a  direct  encroach- 
ment upon  public  property  or  by  doing  some  act  which  tends  to  the  common 
injury,  or  by  omitting  to  do,  in  the  discharge  of  a  legal  duty,  that  which  the 
common  good  requires.1  It  does  not  necessarily  mean  one  affecting  the  gov- 
ernment or  the  whole  community  of  the  state;  it  is  public  if  it  affects  the 
surrounding  community  generally,  or  the  people  of  some  local  neighborhood, 
as,  for  instance,  the  inhabitants  of  a  village.*  Nor  is  it  necessary  that  all 
persons  in  the  community,  or  in  fact  that  any  individual  whatever,  should  be 
actually  annoyed  or  injured,  but  it  is  sufficient  if  there  is  a  tendency  to  the 
annoyance  of  the  public  by  an  invasion  of  a  right  which  all  are  entitled  to 
exercise  if  they  see  fit.3 

4.  Purprestures  Distinguished.  —  A  purpresture  may  be  defined  as  an  inclos- 
ure  or  appropriation  by  a  private  party  of  a  part  ot  that  which  belongs  to 
and  ought  to  be  open  and  free  to  the  enjoyment  of  the  public  at  large.4  It  is 
not  necessarily  a  public  nuisance.  A  public  nuisance  must  be  something 
which  subjects  or  tends  to  subject  the  public  to  some  degree  of  inconvenience 
or  annoyance;  but  a  purpresture  may  exist  without  putting  the  public  to  any 
inconvenience  whatever.  Such  might  be  the  case  where  a  part  of  a  common 
highway  is  inclosed,  provided  the  appropriation  is  confined  to  a  part  never 
made  use  of  for  purposes  to  which  the  highway  is  devoted.5 

5.  Nuisances  Per  Se. — A  nuisance  per  se  is  an  act,  thing,  omission,  or  use  of 
the  property  which  in  and  of  itself  is  a  nuisance,  and  hence  is  not  permissible 
or  excusable  under  any  circumstances.6  Nuisances  which  may  be  properly 
designated  nuisances  per  se  are  of  such  nature  and  importance  that  they  are 
the  subjects  of  specific  treatment  in  other  parts  of  this  work.  It  is  therefore 
considered  unnecessary  to  notice  them  further  here  than  to  lay  down  the  gen- 
eral rule  that  they  usually,  if  not  invariably,  arise  from  personal  misconduct, 
such  as  the  commission  of  offenses  against  the  public  morals  or  decency;7  or 

Injury  to  Person.  —  In  Sworts  v.  Edgar,  59  N.  Co.,  122  N.  Y.  32;  State  v.  Mathews,  2  Dev. 

Y.  34,  17  Am.  Rep.  295,  it  was  said  that  a  &  B.  L.  (19  N.  Car.)  424;  Stale  v.  Baldwin,  1 

private  nuisance  is  anything  unlawfully  or  Dev.  &  B.  L.  (18  N.  Car.)  195;  Stale  v.  Wolf, 

tortiously  done  to  the  hurt  or  annoyance  of  112  N.  Car.  889;  Cross  Roads  Com'is  v.  State, 

the  person,  as  well  as  the  lands,  tenements,  1  Riley  L.  (S.  Car.)  148. 

and  hereditaments  of  another;  but  the  better  2.  Public  Nuisance  Affecting  Inhabitants  of 
view  seem;  to  be  that,  strictly  speaking,  no  Village.  —  Pine  City  v.  Munch,  42  Minn.  342. 
action  for  a  private  nuisance  can  be  miin-  3.  Tendency  to  Annoy  Public  in  Enjoyment  of 
tained  for  an  injury  to  the  person,  except  as  Common  Right.  —  Soltau  v.  De  Held,  2  Sim. 
incidental  to  the  comfortable  enjoyment  of  N.  S.  133,  21  L.  J.  Ch.  153.  9  Eng.  L.  &  Eq. 
private  propsrty.  Ellis  v.  Kansas  City,  etc.,  104:  Innes  v.  Newman,  (1894)  2  Q.  B.  292; 
R.  Co.,  63  Mo.  131,  2r  Am.  Rep.  436;  Kava-  Hackney  v.  State,  8  Ind.  494;  Burlington  v. 
nagh  v.  Barber,  131  N.  Y.  211.  Stockwell,  5  Kan.  App.  569;  Wesson  v.  Wash- 
But  of  course  there  may  be  a  private  action  burn  Iron  Co.,  13  Allen  (Mass.)  95,  90  Am. 
for  a  particular  personal  injury  resulting  Dec.  181;  People  v.  Jackson,  7  Mich.  432,  74 
from  a  public  nuisance,  as  where  an  obstruc-  Am.  Dec.  729;  Lansing  v.  Smith,  8  Cow.  (N. 
ion  on  a  highway  causes  a  physical  injury.  Y.)  146. 

Dygert  v.  Schenck,  23  Wend.  (N.  Y.)  446,  35  4.  Purprestures  Defined.  —  Any  .-Gen.  v .  Evart 

Am.  Dec.  575;  McConnell  v.  Bostelmann,  72  Booming  Co.,   34  Mich.  472.    To  the  same 

Hun  (N.  Y.)  23S.  effect,  see  Atty.-Gen.  v.  Chamberlaine,  4  Kay 

Nuisance  Distinguished  from  Trespass.  —  In  &  J.  292;  Columbus  v.    Jaques,  30  Ga.  506; 

Norcross  v.  Thorns,  51  Me.  503.  8t  Am.  Dec.  Attv.-Gen.  v.  Utica   Ins.  Co.,  2  Johns.  Ch.  (N. 

588,  it  was  said  that  a  nuisance  is  distinguish-  Y.)38i;  Moore  v.   Tackson,  (Buffalo  Super.  Ct. 

able  from  a  trespass,  since  it  consists  in  the  Gen.  T.)  2  Abb.  N.  Cas.  (N.  Y.)  215;  Drake 

use  of  one's  own  property  in  such  a  manner  v.  Hudson  River  R.  Co.   7  Barb.  (N.  Y.)  548; 

as  to  cause  injury  to  the  property  or  other  Atty.-Gen.  v.  Smith,  109  Wis.  532. 

rights  or  interests  of  another.  5.  Purpresture     and     Public    Nuisance  Dis- 

1,  Common  or   Public   Nuisance   Defined. —  t  tinguished. —  Atty.-Gen     v.    Evart  Booming 

Hawk.  P.  C,  c.  75,  £  t;  Reg.  v.  Price,  12  Q.  Co.,  34  Mich.  472.    See  also  People  v.  Vander- 

B.  D.  247;  Rex  v.  Lloyd,  4  Esp.  200;  Gunter  v.  bilt,  26  N.  Y.  293. 

Geary,  I  Cal.  466;  State  v.  Luce,  9  Houst.  6.  Definition  of  Nuisance  Per  Se.  —  See  Wind- 

(Del.)  396;  Com.  v.  Smith,  6  Cush.  (Mass.)  fio;  fall  Mfg.  Co.  v.  Patterson,  148  Ind.  414,  62  Am. 

Hayden    v    Tucker,  37    Mo.    214;   State   v.  St.  Rep.  532. 

God  winsville,  etc.,  Macadamized  Road  Co.,  49  7.  Bawdy  House  Is  Nuisance  Per  Se.  —  Neaf  v. 

N.  J.  L.  270;  Bohan  v.  Port  Jcrvis  Gas-Light  Palmer,  103  Ky.  496;  Givens  v.  Van  Studdi- 
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from  tlu'  physical  invasion  of  public  rights,  as  the  unauthorized  obstruction 
or  unlawful  use  q{  navigable  waters  1  or  other  public  highways;  2  or  from  acts 
endangering  the  health  or  safety  of  human  beings;  3  or  from  acts  constituting 
or  tending  to  provoke  breaches  of  the  peace.'1 

Lawful  Business  as  Nuisance  Per  Se.  —  There  is  much  apparent  conflict  of  authority 
on  the  question  w  hether  or  not  a  lawful  business  or  erection  can  be  a  nui- 
sance perse,  it  having  been  frequently  held  that  certain  noxious  and  dan- 
gerous businesses  and  erections  are.  Much  of  the  confusion  is  possibly  due 
to  the  tendency  of  some  of  the  courts  to  class  as  nuisances  per  se  things  which 
have  been  shown  to  be  nuisances  in  fact,  and  to  refer  to  prima  facie  nuisances 
BS  nuisances  per  se.6  Since  there  must  be  some  place  where  every  lawful 
business  or  erection  may  be  lawfully  located  or  carried  on,  the  better  rule 
would  seem  to  be  that  a  lawful  business  or  erection  is  never  a  nuisance  per  se,6 


ford,  86  Mo.  149,  56  Am.  Rep.  421.  And  see 
the  title  Disorderly  Houses,  vol.  9,  p.  509. 

Keeping  and  Standing  Stallion  in  Public  Place 
Is  Nuisance  Per  Se.  —  Crane  v.  State.  3  Ind.  193; 
Hayden  v.  Tucker,  37  Mo.  214;  Nolin  v.  Frank- 
lin, 4  Yerg.  (Tenn.)  163.  But  the  mere  keep- 
ing of  a  stallion  within  the  limits  of  a  town  is 
not  a  nuisance  per  se.  Ex  p.  Robinson,  30 
Tex.  App.  493. 

Playing  Baseball  on  Sunday  at  Isolated  Place  Is 
Not  Nuisance  Per  Se.  —  Com.  v.  Meyers,  8  Pa. 
Co.  Ct.  435.    And  see  the  title  Sunday. 

For  Instances  of  Other  Conduct  Amounting  to 
Such  Nuisances,  see  infra,  this  title,  Specific 
Nuisances,  and  references  there  given. 

1.  For  Instances,  see  infra,  this  title,  Specific 
Nuisances  —  Nuisances  Relating  to  Waters. 

2.  Unauthorized  Obstruction  in  Public  Street  Is 
Nuisance  Per  Se.  —  Robinson  v.  Mills,  (Mont. 
1901)  65  Pac.  Rep.  114. 

For  other  instances  see  infra,  this  title, 
Specific  Nuisances,  passim, 

3  Permitting  Horse  Afflicted  with  Glanders  to 
Go  at  Large  on  Highway  Held  to  Be  Nuisance.  — 
Reg.  v.  Henson,  Dears.  24. 

Urinating  in  Spring  of  Water  Near  Public 
Highway  Is  Nuisance.  —  State  v.  Taylor,  29 
Ind.  517. 

Carrying  Child  Infected  with  Smallpox  Along 
Public  Street  Held  to  Be  Indictable  Nuisance.  — 

Rex  v.  Vantandillo,  4  M.  &  S.  73;  Rex  v.  Bur- 
nett, 4  M.  &  S.  272. 

A  person  sick  of  infectious  or  contagious 
disease  in  his  own  house  or  in  suitable  apart- 
ments at  a  public  hotel  or  boarding  house  is  not 
a  nuisance.  Boom  v.  Utica,  2  Barb.  (N.  Y.) 
104. 

Dead  Animal  Is  Not  Nuisance  Per  Se. —  Knauer 
v.  Louisville,  (Ky.  1898)45  S.  W.  Rep.  510,  41 
L  R.  A.  219;  State  v.  Morris,  47  La.  Ann.  1660; 
River  Rendering  Co.  v.  Behr,  77  Mo.  91,  46 
Am.  Rep.  6;  Underwood  71.  Green,  42  N.  Y. 
140.  Compare  Schoen  v.  Atlanta  97  Ga.  697. 
See  also  infra,  this  title.  Specific  Nuisances, 
passim. 

4.  See  the  title  Breach  of  the  Peace,  vol.  4, 
pp.  902  et  seq. 

5.  Manufacture  of  Fish  into  Fertilizer  Held  to 
Be  Nuisance  Per  Se.  —  State  v.  Luce,  9  Houst. 

(Del.)  396. 

Slaughter  House  Held  to  Be  Nuisance  Per  Se.  — 

Harmison  v.  Lewiston.  46  111.  App.  164;  Aity.- 
Gen.  v.  Steward,  20  N.  J.  Eq.  415,  the  latter 
case  holding  that  a  slaughter  houseina  thickly 
populated  town  is  a  nuisance  of  itself.  See 
the  title  Slaughter  Houses. 
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Keeping  Explosives  Near  Residence  or  Public 
Highway  Held  to  Be  Nuisance  Per  Se.  —  McAn- 

drews  v.  Collerd.  42  N.  J.  L.  189,  36  Am.  Rep. 
508.  And  see  the  title  Explosions  and  Ex- 
plosives, vol.  12,  p.  506. 

Business  of  Boiling  Dead  Animals  in  Thickly 
Populated  Neighborhood  Held  to  Be  Nuisance  Per 
Se.  — Smith  v.  Cummings,  2  Pars.  Eq.  Cas. 
(Pa.)  92. 

Fat-boiling  Establishment  May  Be  So  Conducted 
as  to  Be  Nuisance  Per  Se.  —  Weil  v.  Schultz,  (C. 
PI.  Spec.  T.)  33  How.  Pr.  (N.  Y.)  7. 

Fertilizer  Factory  in  Populous  Neighborhood 
Held  to  Be  Nuisance  Per  Se.  —  Evans  v.  Read- 
ing Chemical  Fertilizing  Co.,  160  Pa.  St. 
209. 

Hogpen  or  Pigsty  in  City  Held  to  Be  Nuisance 

Per  Se.  —  St.  Louis  v.  Stern,  3  Mo.  App.  48; 
Whipple  v.  Mclntyre,  69  Mo.  App.  397;  Com. 
v.  Van  Sickle,  4  Pa.  L.  J.  Rep.  104,  7  Pa.  L. 
J.  82. 

Privy  Held  to  Be  Nuisance  Per  Se  on  Account  of 
Manner  in  Which  It  Was  Kept— Haugh's  Appeal, 
102  Pa.  St.  42,  48  Am.  Rep.  193;  Com.  v.  Yost, 
11  Pa.  Super.  Ct.  323. 

6.  Business  or  Erection  Lawful  in  Itself  Cannot 
Be  Nuisance  Per  Se.  —  Kinney  v.  Koopman,  116 
Ala.  310,  67  Am.  St.  Rep.  119;  Bacon  v. 
Walker,  77  Ga.  336;  Windfall  Mfg.  Co.  v. 
Patterson,  148  Ind.  414  62  Am.  St.  Rep.  532; 
State  v.  Close,  35  Iowa  570.  See  also  Tuebner 
v.  California  St.  R.  Co.,  66  Cal.  171. 

Lawful  Business  or  Erection  Is  Not  Nuisance 
Per  Se.  —  This  rule  has  been  applied  to  the 
following  businesses  and  erections: 

Barbed-wire  Fence.  —  Guilfoos  v.  New  York 
Cent.,  etc.,  R.  Co.,  69  Hun  (N.  Y.)  593:  Pres- 
nall  ->.  Raley,  (Tex.  Civ.  App.  1894)  27  S.  W. 
Rep.  200.  Contra,  Bower  v.  Watsontovvn 
Borough,  11  Pa.  Co.  Ct.  no. 

Blacksmith  Shop.  —  Ray  7 .  Lynes,  10  Ala.  63; 
Whitney  v.  Bartholomew,  21  Conn.  213; 
Bowen  v.  Mauzy.  117  Ind.  25S;  Faucher  v. 
Grass,  60  Iowa  505;  Norcross  v.  Thorns,  51 
Me.  503;  Doellner  v.  Tynan,  (N.  Y.  Super. 
Ct.  Spec.  T.)  38  How.  Pr.  (N.  Y.)  176;  Cham- 
bers v.  Cramer,  49  W.  Va.  395. 

Brewery.  -  Gorton  v.  Smart,  1  Sim.  &  St.  66; 
O'Reilly  v.  Perkins,  22  R.  I.  364. 

Brick  Making.  —  Wanstead  Local  Board  of 
Health  v.  Hill,  13  C.  B.  N.  S.  479.  106  E-  c- 
L.  479;  Windfall  Mfg.  Co.  v.  Patterson.  148 
Ind.  414,  62  Am.  St.  Rep.  532;  Stale  v.  Board 
of  Health,  16  Mo.  App.  8. 

Bridge  Across  Kailroad  Track.  —  Nefl  v.  New 
York  Cent.,  etc..  R.  Co.,  80  Hun  (N.  Y.)  394. 
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Nuisances  Per  Se. 


but  may  become  a  nuisance  by  reason  of  extraneous  circumstances,  such  as 
being  located  in  an  inappropriate  place,  or  being  conducted  or  kept  in  an 


Carriage  Making.  —  Whitney  v.  Bartholomew, 
21  Conn.  213. 

Cemetery.  —  See  the  title  Cemeteries,  vol.  5, 
p.  791. 

Cotton  Gin. —  Rouse  v.  Martin,  75  Ala.  510, 
51  Am.  Rep.  463. 

Cutting  and  Polishing  Marble  by  Machinery.  — 
Bimerfield  v.  Kluber,  (N.  Y.  Super.  Ct.)  52 
How.  Pr.  (NT.  Y.)  255. 

Dam  Across  Stream  Not  Navigable.  —  State  v. 
Close,  35  Io.va  570;  Rogers  v.  Barker,  31  Bart). 
(N.  Y.)447:  New  Castle  v.  Raney,  130  Pa.  St. 
546;  Douglass  v.  State,  4  Wis.  387.  And  see 
the  title  Dams,  vol.  8,  p.  719 

Dealing  in  Moulding  Sand.  —  Dunsbach  v. 
Hollister,  49  Hun  (N.  Y.)  352. 

Emigrant  Depot  in  City.  —  Phoenix  v.  Emigra- 
tion Com'rs,  (N.  Y.  Super.  Ct.  Spec.  T.)  1  Abb. 
Pr.  (N.  Y  )  466. 

Factory  Steam  Whistle.  —  Parker  v.  Union 
Woolen  Co.,  42  Conn.  399. 

Fire-engine  House  in  City.  —  Van  de  Vere  v. 
Kansas  City,  107  Mo.  83,  28  Am.  St.  Rep.  396. 

Garbage  Crematory.  —  Kobbe  v.  New  Brigh- 
ton, (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  477. 

Hide  Curing.  —  May  v.  People,  I  Colo.  App. 
157;  Weil  v.  Ricord,  24  N.  J.  Eq.  169. 

Hospital.  —  S^e  the  title  Hospitals  and 
Asylums,  vol.  15,  p  764.  . 

Iron  Foundry.  —  Finegan  v.  Allen,  46  111, 
App.  553- 

Irrigation  Canal  in  Streets  of  City.  —  Fresno  v. 
Fresno  Canal,  etc.,  Co.,  98  Cal.  179.  See  also 
Bliss  v.  Grayson,  24  Nev.  422,  holding  that  a 
dam  or  other  obstruction  for  diverting  water 
for  irrigaiion  purposes  is  not  a  nuisance  per  se. 

Jail.  —  Bacon  v.  Walker,  77  Ga.  336. 

Keeping  Explosives  in  Public  Place  or  Near  Resi- 
dences Is  Not  Nuisance  Per  Se.  —  See  the  title 
Explosions  and  Explosives,  vol.  12,  p.  506; 
and  the  following  cases:  Dumesnil  v.  Dupont, 
18  B.  Mon.  (Ky.)  800,  68  Am.  Dec.  750; 
Lounsbury  v.  Foss,  80  Hun  (N.  Y.)  296; 
Tuckachinsky  v.  Lehigh,  etc..  Coal  Co.,  199 
Pa.  St.  515. 

Keeping  and  Storing  Inflammable  Materials  in 
City.  —  Reg.  v.  Lister,  Dears.  &  B.  209;  Cook 
v.  Anderson,  85  Ala.  99.  Contra,  Waters-Pierce 
Oil  Co.  v.  New  Iberia,  47  La.  Ann.  863. 

Keeping,  Owning,  and  Raising  Bees.  —  Arka- 
delphia  v.  Clark,  52  Ark.  23,  20  Am.  St.  Rep. 
154- 

Laundry  (Public).  —  Stockton  Laundry  Case, 
26  Fed.  Rep.  61 1 ;  In  re  Sam  Kee,  31  Fed.  Rep. 
681;  In  re  Hong  Wah,  82  Fed.  Rep.  623;  Ex 
p.  Sing  Lee,  96  Cal.  354,  31  Am.  St.  Rep.  218. 

Lime  Kiln.  —  State  v.  Mott,  61  Md.  297. 

Machine  Shop.  —  Chambers  v.  Cramer,  49  W. 
Va.  395. 

Market  Place.  —  Miller  v.  Webster  Cily,  94 
Iowa  162. 

Oil-storage  Warehou»e.  —  Gavigan  v.  Atlantic 
Refining  Co.,  186  Pa.  St.  604. 

Petroleum  Refinery — Com.  v.  Miller,  139  Pa. 
St.  77,  23  Am.  St.  Rep.  170. 

Pigpen.  —  Trulock  v.  Merte,  72  Iowa  510. 

Pond  Near  Residence.  —  llolke  v.  Herman,  87 
Mo. App.  125. 

Poor  and  Work  House.  —  Thompson  v.  Patcr- 
Bon,  9  N.  J.  Eq.  624. 
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Privy,  —  Trulock  v.  Merte,  72  Iowa  510; 
Gregory  v.  New  York,  40  N.  Y.  273;  Teinen 
v.  Lally,  (N.  Dak.  1901)  86  N.  W.  Rep.  356; 
Adams  v.  Ford,  3  Pa.  Super.  Ct.  239;  State  v. 
Purse,  4  McCord  L.  (S.  Car.)  472. 

Second-hand  Clothing  and  Bedding  Business.  — 
Greensboro  v.  Ehrenreich,  80  Ala.  579,  60  Am. 
Rep.  130. 

Slaughter  House  Remote  from  Residences  and 
Public  Highway. —  Beckham  v.  Biown,  (Ky. 
1897)  40  S.  W.  Rep.  684;  Ballentine  v.  Webb, 
84  Mich.  38;  State  v.  Wilson,  43  N.  H.  415,  82 
Am.  Dec.  163;  Catlin  v.  Valentine,  9  Paige 
(N.  Y.)  575,  38  Am.  Dec.  567;  Dubois  v.  Bud- 
long,  (N.  Y.  Super.  Ct.  Gen.  T.)  15  Abb.  Pr. 
(N.  Y.)  445;  Pruner  v.  Pendleton.  75  Va.  516, 

40  Am.  Rep.  738.  And  see  the  title  Slaughter 
Houses. 

Stable  (Whether  Public  or  Private)  —  United 
States.  —  Flint  v.  Russell,  5  Dill.  (U.  S.)  151. 

Alabama.  —  St<  James'  Church  v.  Arrington, 
36  Ala.  546,  76  Am.  Dec.  332. 

Colorado.  —  Phillips  v.  Denver,  19  Colo.  179, 

41  Am.  St.  Rep.  230. 

Connecticut.  —  Kaspar  v.  Dawson,  71  Conn. 
405. 

Florida.  —  Shivery  v.  Streeper,.  24  Fla.  103. 

Georgia.  —  Rounsaville  v.  Kohlheim,  68  Ga. 
668,  45  Am.  Rep.  505. 

Illinois.  —  Sheldon  v.  Weeks,  51  111.  App. 
3U- 

Indiana.  —  Keiser  v.  Lovett,  85  Ind.  240,  44 
Am.  Rep.  10. 

Iowa. — Shiras  v.  Olinger,  50  Iowa  571,  32 
Am.  Rep.  138;  Trulock  v.  Merte,  72  Iowa 
5io. 

Missouri.  —  St.  Louis  v,  Russell,  116  Mo. 
248;  State  v.  Beattie,  16  Mo.  App.  131. 

New  York.  —  Slillwell  v.  Buffalo  Riding 
Academy,  (Supm.  Ct.  Spec.  T.)  21  Abb.  N. 
Cas.  (N.  Y.)  472. 

North  Carolina.  —  Dargan  v.  Waddill,  9  I  red. 
L.  (31  N.  Car.)  244,  49  Am.  Dec.  421. 

Pennsylvania .  —  Rodenhausen  v.  Craven, 
141  Pa.  St.  546,  23  Am.  St.  Rep,  306;  Fischer 
v.  Sandford,  12  Pa.  Super.  Ct.  435. 

Tennessee.  —  Kirkman  v.  Handy,  11  Humph. 
(Tenn.)  406,  54  Am.  Dec.  46;  Harvey  v.  Con- 
sumers' Ice  Co.,  104  Tenn.  583. 

Texas.  —  Burditt  v.  Swenson,  17  Tex.  489, 
67  Am.  Dec.  665. 

Vermont.  —  Gifford  v.  Hulett,  62  Vt.  342. 

Stationary  Steam  Engine. —  Baltimore  v. 
Radecke,  49  Md.  217,  33  Am.  Rep.  239;  David- 
son v.  Isham,  9  N.J.  Eq.  186;  Carpenter  v. 
Cummings,  2  Phila.  (Pa.)  74.  13  Leg.  Int. 
(Pa.)  76;  Ryan  v.  Copes.  11  Rich.  L.  (S.  Car.) 
217,  73  Am.  Dec.  106. 

Steam  Flouring  Mill.  —  Owen  v.  Phillips,  73 
Ind.  284. 

Steam  Locomotive  in  City  or  Town.  —  Lexing- 
ton, etc.,  R.  Co.  v.  Applegate,  8  Dana(Ky  ) 
289,  33  Am.  Dec.  497;  Drake  v.  Hudson 
River  R.  Co.,  7  Barb.  (N.Y.)  508;  Hentz  z:  Long 
Island  R.  Co.,  13  Barb.  (N.  Y.)  646.  See  also 
Macomber  v.  Nichols,  34  Mich.  212,  22  Am. 
Rep.  522. 

Steam  Sash  and  Blind  Manufactory.  —  Windfall 
Mfg.  Co.  r.  PjiitersorL,  148  Ind.  414,  6a  Am. 
St.  Rep.  532. 
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improper  manner.1  It  may  be  said,  however,  that  some  lawful  businesses 
and  erections  wet  prima  facie  nuisances  in  certain  localities.8 

II.  Elements  and  General  Principles  —  1.  Character  of  Injury  Requisite 

In  GENERAL.  —  An  act  or  use  of  property  to  constitute  a  nuisance 
must  violate  some  legal  right  either  public  or  private  3  and  must  work  some 
material  annoyance,  inconvenience,  or  injury,  either  actual  4  or  implied  from 
the  invasion  of  tin-  right.5  The  mere  fact  that  it  is  unpleasant,6  annoying,7 
or  unsightly**  will  not  be  sufficient. 

l>.  Injury  to  Health  Unnecessary.  —  A  use  of  property  which 
materially  interferes  with  the  physical  comfort  of  those  who  live  in  the 
neighborhood,  or  which  seriously  impairs  the  comfortable  enjoyment  of  their 
homes,  is  a  nuisance,  even  though  it  does  not  injure  their  health9  or  result 


Stock  Yard.  —  Biclman  v.  Chicago,  etc.,  R. 
Co.,  50  Mo.  A  pp.  151. 

Tannery. —  Plymouth  v.  Schultheis,  135  Ind. 
339;  State  v.  Street  Com'rs,  36  N.  J.  L.  283. 

Tile  Manufactory.  —  Windfall  Mfg.  Co.  v. 
Patterson,  14S  Ind.  414,  62  Am.  St.  Rep.  532. 

Tin  and  Sheet  Iron  Manufactory.  —  Dennis  v. 
Eckhardt,  3  Grant  Cas.  (Pa).  390. 

Tomb  Erected  on  Private  Property.  —  Barnes 
v.  Hathorn,  54  Me.  124. 

Turpentine  Distillery.  —  Simpson  v.  Justice.  8 
I  red.  Eq.  (43  N.  Car.)  115. 

Undertaker's  Shop  Wherein  Dead  Bodies  Are 
Sometimes  Kept  for  Short  Periods.  —  Westcott  v. 
Midilleton,  43  N.  J.  Eq.  478. 

Wooden  Buildings. —  Kaufman  v.  Stein,  138 
Ind.  49,  46  Am.  St.  Rep.  368. 

1.  Lawful  Business  Becomes  Nuisance  Only 
When  Improperly  Located  or  Conducted.  —  Kinney 
v.  Koopman,  116  Ala.  310,  67  Am.  St.  Rep. 
119,  the  court  saying:  "  The  reasoning  is  not 
sound  that  concludes  a  thing  to  be  a  nuisance 
per  se  because  in  its  use  injury  has  resulted." 
And  see  infra,  this  title,  Specific  Nuisances 

—  Odors,  Vapors,  Etc. 

2.  Livery  Stable  Close  to  Hotel  Held  to  Be  Prima 
Facie  Nuisance.  —  Coker  v.  Birge.  10  Ga.  336. 

Privy  Held  to  Be  Prima  Facie  Nuisance.  — 
Wahle  v,  Reinbach,  76  111.  323. 

Slaughter  House  Located  Near  Residence  or 
Public  Highway  Held  to  Be  Prima  Facie  Nuisance. 

—  Reichert  v.  Geers,  98  Ind.  75,  49  Am.  Rep. 
736;  Bushnell  v.  Robeson,  62  Iowa  540; 
Seifried  ?/.  Hays,  81  Ky.  377,  50  Am.  Rep.  167; 
Woodyear  v.  Schaefer,  57  Md.  r,  40  Am.  Rep. 
419;  Brady  v.  Weeks,  3  Barb.  (N.  Y.)  157; 
Pruner  v.  Pendleton,  75  Va.  516,  40  Am.  Rep. 
738.     Compare  Fay  v.  Whitman,  100  Mass.  76. 

But  a  slaughter  house  may  be  conducted, 
even  in  a  large  city,  in  such  manner  as  not  to 
be  either  a  public  or  a  private  nuisance. 
Dubois  v.  Budlong,  (N.  Y.  Super.  Ct.  Gen.  T.) 
15  Abb.  Pr.  (N.  Y.)  445. 

3.  Violation  of  Legal  Rights  Necessary.  — 
Bohan  v.  Port  Jervis  Gas-Light  Co.,  122  N.  Y. 
18;  Sullivan  v.  Waterman,  20  R.  I.  372.  And 
see  the  titles.  Damages,  vol.  8,  p.  549;  Damnum 
Absque  Injuria,  vol.  8,  p.  694. 

4.  Injury  Must  Be  Real,  Not  Fanciful.  —  Salvin 
v.  North  Hrancepeth  Coal  Co.,  L.  R.  9  Ch.  705; 
Ruff  v.  Phillips,  50  Ga.  130;  Hill  v.  McBurney 
Oil,  etc.,  Co.,  112  Ga.  788;  N.  K.  Fairbank 
Co.  v.  Nicolai,  167  III.  242;  Owen  v.  Phillips, 
73  Ind.  284;  Adams  v.  Michael,  38  Md.  123,  17 
Am.  Rep.  516:  Robinson  v.  Baugh,  31  Mich. 
290;  Beckley  v.  Skroh,  19  Mo.  App.  75;  Lane 
p.  Concord,  70  N,  H,  485;   Mqrris,  etc.,  % 


Co.  v.  Prudden,  20  N.  J.  Eq.  530;  Westcott 
v.  Middleton,  43  N.  J.  Eq.  478;  Bohan  v. 
Port  Jervis  Gas-Light  Co.,  122  N.  Y.  32; 
Columbus  Gas  Light,  etc.,  Co.  v.  Freeland, 
12  Ohio  St.  392;  Shaw  v.  Queen  City  Forging 
Co.,  10  Ohio  Dec.  107;  Price  v.  Grantz,  118 
Pa.  St.  402,  4  Am.  St.  Rep.  601;  Gavigan  v  At- 
lantic Refining  Co.,  186  Pa.  St.  604;  Com.  v. 
Armstrong,  24  Pa.  Co.  Ct.  442;  Sullivan  v. 
Waterman,  20  R.  I.  372;  Stadler  z.  Grieben, 
61  Wis.  500.  And  see  the  titles  Damages,  vol. 
8,  p.  751  et  scq.;  De  Minimis  Non  Curat  Lex, 
vol.  8,  p.  828. 

5.  Fay  v.  Prentice,  1  C.  B.  829,  50  E.  C.  L. 
829;  Van  Fossen  v.  Clark,  (Iowa  1901)  84  N.  W. 
Rep.  989,  52  L.  R.  A.  279.  See  also  the  t i tie 
Damages,  vol.  8,  p.  551. 

6.  Odor  Which  Is  Unpleasant,  but  Not  Physically 
Uncomfortable,  Is  Not  Nuisance.  —  Rex  v.  Davey, 
5  Esp.  217;  Ridge  v.  Midland  R.  Co.,  53  J.  P. 
55;  Shivery  v.  Streeper,  24Fla.  103;  Cleveland 
v.  Citizens  Gas  Light  Co.,  20  N.  J.  Eq.  201; 
Galbraith  v.  Oliver,  3  Pittsb.  (Pa.)  79;  Com. 
v.  Armstrong,  24  Pa.  Co.  Ct.  442:  Aldrich  v. 
Howard,  8  R.  I.  246;  Stadler  v.  Grieben,  61 
Wis.  500. 

Mental  Disquietude  Produced  by  Near  Cemetery 
or  Undertaker's  Shop  Does  Not  Render  the  Place  a 
Nuisance. — Monk  v.  Packard,  71  Me.  309;  West- 
cott v.  Middleton,  43  N.  J.  Eq.  478;  Ellison  v. 
Washington  Com'rs,  5  Jones  Eq.  (58  N.  Car.) 
57,  75  Am.  Dec.  430. 

7.  Trifling  Annoyance  Incident  to  Lawful  Busi- 
ness Is  Not  Nuisance.  —  St.  Helen's  Smelting 
Co.  v.  Tipping,  11  H.  L.  Cas.  642;  Euler  v. 
Sullivan,  75  Md.  616,  32  Am.  St.  Rep.  420; 
Ballentine  v.  Webb,  84  Mich.  38:  Demarest  v. 
Hardham,  34  N.  J.  Eq.  469;  Price  v.  Grantz, 
118  Pa.  St.  402,  4  Am.  St.  Rep.  601;  Gavigan 
v.  Atlantic  Refining  Co.,  186  Pa.  St.  604. 

8.  Unsightly  Appearance  of  Building  Does  Not 
Render  It  Nuisance. — Trulock  v.  Merte,  72 
Iowa  510. 

Unsightly  Appearance  of  Cemetery  Lot  Does  Not 
Render  It  Nuisance.  —  Woodstock  Burying 
Ground  Assoc.  v.  Hager,  68  Vt.  488. 

Rubbish  Unsightly  in  Appearance  Is  Not 
Nuisance.  —  Lane  v.  Concord,  70  N.  H.  485; 
Woodstock  Burying  Ground  Assoc.  v.  Hager, 
68  Vt.  488. 

Unsightly  Division  Fence  Wholly  on  Another's 
Land  Is  Not  Nuisance. —  Metzger  1.  Hochrein, 
107  Wis.  267,  81  Am.  St.  Rep.  841. 

9.  Injury  to  Health  Not  Necessary  —  Interfer- 
ence with  Physical  Comfort  —  England.  —  Rex  v. 
White,  1  Burr.  333;  Rex  v.  Neil,  2  C.  &  P.  4S3, 
12.  g,  C,  fe,  2?6;  Local  Board  of  Health  y, 
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Elements  and  General  Principles. 


NUISANCES. 


Character  of  Injury  Requisite. 


in  driving  them  from  their  homes.1 

c.  Effect  on  Persons  of  Ordinary  Health  and  Sensibilities.  — 
The  criterion  for  determining  whether  or  not  a  particular  use  of  property  is 
a  nuisance  is  its  effect  upon  persons  of  ordinary  health  and  sensibilities,  and 
ordinary  modes  of  living,  and  not  upon  those  who,  on  the  one  hand,  are  mor- 
bid or  fastidious  or  peculiarly  susceptible  to  the  thing  complained  of,2  or,  on 
the  other  hand,  are  unusually  insensible  thereto.3 

d.  Injury  to  Property.  —  Conversely  an  act  or  use  of  property  is  none 
the  less  a  nuisance  because  it  is  injurious  only  to  surrounding  property,  with- 
out affecting  the  health  or  comfort  of  the  neighborhood.4 


Mahon  Farmers  Manure,  etc.,  Co.,  4  Ex.  D. 
302;  Crump  v.  Lambert,  L.  R.  3  Eq.  409; 
Banbury  Urban  Sanitary  Authority  v.  Page,  8 
Q.  B.  D.  97;  Bishop  Auckland  Local  Board  v. 
Bishop  Auckland  Iron,  etc.,  Co  ,  10  Q.  B.  D. 
138;  Walter  v.  Selfe,  4  De  G.  &  Sm.  315. 

Delaware. — State  v.  Luce,  9  Houst.  (Del.) 
396;  Slate  v.  Welherall,  5  Harr.  (Del.)  487. 

Georgia.  —  Coker  v.  Birge,  9  Ga.  425,  54  Am. 
Dec.  347. 

Indiana.  —  Haag  v.  Vanderburgh  County, 
60  Ind.  511,  28  Am.  Rep.  654;  Lippman  v. 
South  Bend,  84  Ind.  276. 

Kentucky.  —  Ashbrook  v.  Com.,  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616. 

Maine.  —  Barnes  v.  Hathorn,  54  Me.  124. 

Massachusetts.  —  Eames  v.  New  England 
Worsted  Co.,  11  Met.  (Mass.)  570. 

Minnesota.  —  Red  Wing.  v.  Guptil,  72  Minn. 
259,  71  Am.  St.  Rep.  485. 

New  Jersey.  —  Davidson  v.  Isham,  9  N.  J. 
Eq.  186;  Ross  v.  Butler,  19  N.  J.  Eq.  294,  97 
Am.  Dec.  654;  Cleveland  v.  Citizens  Gas  Light 
Co.,  20  N.  J.  Eq.  201;  Meigs  v.  Lister,  23  N.  J. 
Eq.  199. 

New  York.  —  Prescott's  Case,  2  City  Hall 
Rec.  (N.  Y.)  161;  Lynch's  Case,  6  City  Hall 
Rec.  (N.  Y.)  61 ;  Catlin  v.  Valentine,  9  Paige 
(N.  Y.)  575,  38  Am.  Dec.  567;  Brady  v.  Weeks, 
3  Barb.  (N.  Y.)  157;  Howard  v.  Lee,  3  Sandf. 
(N.  Y.)  281;  Doellner  v.  Tynan,  (N.  Y.  Super. 
Ct.  Spec.  T.)  38  How.  Pr.  (N.  Y.)  176;  Mulli- 
gan v.  Elias,  (Brooklyn  City  Ct.  Spec.  T.)  12 
Abb.  Pr.  N.  S.  (N.  Y.)25g;  Bohan  v.  Portjervis 
Gas  Light  Co.,  122  N.  Y.  18. 

Pennsylvania.  — Galbraith  v.  Oliver,  3  Pittsb. 
(Pa  )  79- 

Tennessee.  —  Ducktown  Sulphur,  etc.,  Co.  v. 
Barnes,  (Tcnn.  1900)  60  S.  W.  Rep.  593. 

Texas.  —  Burditt  v.  Swenson,  17  Tex.  489, 
67  Am.  Dec.  665;  Ft.  Worth  v.  Crawford,  74 
Tex.  404,  15  Am.  St.  Rep.  840;  Waters-Pierce 
Oil  Co.  v.  Cook,  6  Tex.  Civ.  App.  573. 

Vermont.  —  State  v.  Woodbury,  67  Vt. 
602. 

Compare  Ballentinc  v.  Webb,  84  Mich.  38. 

It  Is  Unnecessary  that  Value  of  Property  Should 
Be  Directly  Depreciated  Where  Its  Comfortable 
Enjoyment  Has  Been  Impaired. —  Doellner  v. 
Tynan,  (N.  Y.  Super.  Ct.  Spec.  T.)  38  How. 
Pr.  (N.  Y.)  176. 

It  Is  No  Defense  that  Noxious  Gases  Tend  to 
Neutralize  Malaria  Existing  in  Locality.  —  Mulli- 
gan v.  Elias,  (Brooklyn  City  Ct.  Spec.  T.)  12 
Abb.  Pr.  N.  S.  (N.  Y.)  259. 

1.  That  Which  Impairs  Enjoyment  of  Dwelling 
May  Be  Nuisance,  although  It  Does  Not  Drive 
Occupants  Therefrom.  —  Hayden  v.  Tucker  37 
Mo,  314;  Bohan  v,  Port  Jervis  Gas  Light  Co., 


122  N.  Y.  18;  Fish  v.  Dodge,  4  Den.  (N.  Y.) 
311,  47  Am.  Dec.  254;  Yocum  z  Hotel  St. 
George  Co.,  (Supm.  Ct.  Spec.  T.)  18  Abb.  N- 
Cas.  (N.  Y.)  340;  Roscoe  Lumber  Co.  v.  Stand- 
ard Silica  Cement  Co.,  62  N.  Y.  App.  Div.  421; 
Ducktown  Sulphur,  etc.,  Co.  v.  Barnes,  (Tenn. 
1900)  60  S.  W.  Rep.  593. 

2.  Nuisance  Determined  by  Effect  upon  Ordinary 
Persons  —  England. —  Ridge  v.  Midland  R.  Co., 
53  J.  P.  55- 

Georgia.  —  Ruff  v.  Phillips,  50  Ga.  130;  Hill 
v.  McBurney  Oil,  etc.,  Co.,  112  Ga.  7^8. 

Illinois. —  N.  K.  Fairbanks  Co.  v.  Nicolai, 
167  111.  242. 

Indiana.  —  Owen  v.  Phillips,  73  Ind.  284. 
Kansas.  —  Burlington  v.  Stockwell,  5  Kan. 
App.  569. 

Maryland.  —  Dittman  v.  Repp,  50  Md.  516, 
33  Am.  Rep.  325;  Euler  v.  Sullivan,  75  Md. 
616,  32  Am.  St.  Rep.  420. 

Massachusetts.  —  Rogers  v.  Elliott,  146  Mass. 
349,  4  Am.  St.  Rep.  316. 

Missouri.  —  Beckley  v.  Skroh,  19  Mo. 
App.  75. 

New  Hampshire.  —  Ladd  v.  Granite  S  ate 
Brick  Co.,  68  N.  H.  185. 

New  Jersey.  —  Westcott  v.  Middleton,  43  N. 
J.  Eq.  478;  Cleveland  v.  Citizens  Gas  Light 
Co.,  20  N.  J.  Eq.  201. 

New  York.  —  Butterfield  v.  Klaber,  (N.  Y. 
Super.  Ct.)  52  How.  Pr.  (N.  Y.)  255;  Pool  v. 
Higginson,  8  Daly  (N.  Y.)  113. 

Ohio.  —  Shaw  v.  Queen  City  Forging  Co.,  10 
Ohio  Dec.  107.  Compare  Columbus  Gas  Light, 
etc.,  Co.  v.  Freeland,  12  Ohio  St.  392. 

Pennsylvania .  —  Sparhawk  v.  Union  Pass. 
R.  Co.,  54  Pa.  St.  401;  Price  v.  Grantz,  118  Pa. 
St.  402,  4  Am.  St.  Rep.  601;  Com.  v.  Arm- 
strong, 24  Pa.  Co.  Ct.  442. 

Texas.  —  Ft.  Worth  v.  Crawford,  74  Tex. 
404,  15  Am.  St.  Rep.  840;  Waters-Pierce  Oil 
Co.  v.  Cook,  6  Tex.  Civ.  App.  573. 

West  Virginia.  —  Powell  v.  Bentley,  etc., 
Furniture  Co.,  34  W.  Va.  804. 

Wisconsin.  —  Stadler  v.  Grieben,  61  Wis.  500; 
McCann  v.  Strang,  97  Wis.  551. 

Normal  Condition  of  Mind  and  Body  Presumed 
until  Contrary  Shown.  Board  of  Health  v. 
Lederer,  52  N.  J.  Eq.  675. 

3.  Nuisance  Not  Determined  by  Effect  upon  Per- 
sons Accustomed  or  Callous  Thereto.  —  Rogers  v. 
Elliott,  140  Mass.  349,  4  Am.  St.  Rep.  316;  Shaw 
v.  Queen  City  Forging  Co.,  10  Ohio  Dec.  107; 
Powell  v.  Bentley,  etc.,  Furniture  Co.,  34  W. 
Va.  804. 

4.  Trade  or  Business  Injuring  Property  Is  Nui- 
sance. —  Susquehanna  Fertilizer  Co.  ?■.  Malone, 
73  Md.  268,  25  Am.  St.  Rep.  595;  Atty.-Gen, 
v.  Steward,  20  N.  J,  Eq.  415. 
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NUISANCES. 


Effect  of  Exercise  of  Care. 


Character  01  Property  Affected. — The  question  of  nuisance  is 
not  affected  by  the  mere  fact  that  the  property  injured  consists  of  luxuries;1 
but  one  who  carries  on  an  exceptionally  delicate  trade  cannot  complain  of  a 
lawful  ufee  of  neighboring  property,  which  would  not  injure  anything  but  such 
a  trade.'-1 

/.  Occasional  Annoyance  or  Injury.  —  The  mere  fact  that  the  nui- 
sance  is  not  continuous,  but  the  injury  is  occasional  only,  is  no  defense.3 

2.  Motive  or  Intent.  — -  Upon  the  question  whether  an  act  constitutes  a 
nuisance,  it  is  not  necessary  to  inquire  into  the  intention  of  the  person  doing 
the  act.4  Thus  it  is  no  defense  to  an  action  either  civil  or  criminal  that  the 
act  constituting  the  nuisance  was  committed  without  any  improper  motive.5 
So  on  the  other  hand,  an  act  or  use  lawful  in  itself  is  not  converted  into  a 
nuisance  SO  as  to  give  rise  to  civil  liability  therefor,  merely  because  it  is 
inspired  by  vindictive  or  malevolent  motives.0  This  doctrine  has  been  fre- 
quently applied  in  cases  of  malicious  erection  of  fences.7  In  Michigan  a 
contrary  rule  has  been  declared  in  the  case  of  spite  fences,8  but  it  has  not 
I)  sen  extended  to  other  alleged  nuisances,  the  former  case  being  distinguished 
on  the  ground  that  the  malicious  act  served  no  useful  purpose  whatever.9 

3.  Effect  of  Exercise  of  Care.  — If  a  nuisance,  either  public  or  private,  is 
proved,  it  is  no  defense  to  show  that  reasonable  care  was  taken  to  prevent  it, 
as  that  the  business  from  which  the  nuisance  arises  is  conducted  according  to 
the  most  approved  methods.10 


Vapors  Injurious  to  Animal  or  Vegetable  Life  a 
Nuisance.  —  Imperial  Gas  Light,  etc.,  Co.  v. 
Broadbcnt  7  H.  L.  Cas.  6oo;  Bankart  v. 
Houghton,  27  Beav.  425;  David  v.  Grenfell, 
6  C.  &  P.  625.  25  E.  C.  L.  567;  Atty.-Gen.  v. 
Logan,  (1891)  2  Q.  B.  100;  Georgia  Chemical, 
etc.,  Co.  v.  Colquitt,  72  Ga.  172;  Campbell  v. 
Seaman,  63  N.  Y.  568,  20  Am.  Rep.  567; 
Pennsylvania  Lead  Co.'s  Appeal,  96  Pa.  St. 
116,  42  Am.  Rep.  534;  Smith  v.  Phillips,  8 
Phila.  (Pa.)  1 1 ;  Frost  v.  Berkeley  Phosphate 
Co.,  42  S.  Car.  402,  46  Am.  St.  Rep.  736;  Duck- 
toivn  Sulphur,  etc.,  Co.  v.  Barnes,  (Tenn. 
1900)  60  S.  W.  Rep.  593. 

Injury  to  Vacant  Lots.  —  It  has  been  held  that 
the  fact  that  the  premises  alleged  to  have  been 
injured  by  a  nuisance  consisl  of  vacant  lots 
d  iss  not  affect  the  right  to  maintain  an  action 
ti  recover  the  damages  sustained  thereby,  but 
such  fact  bears  only  upon  the  nature  and  ex- 
tent of  the  damages.  Ruckman  v.  Green,  9 
Hun  (N.  Y.)  225;  Bush  v.  R.  Co.,  12  N.  Y. 
Supp.  85. 

1.  Gases  Injuring  Ornamental  Trees  and  Shrub- 
bery Only.  —  Georgia  Chemir.il,  etc.,  Co.  v. 
Colquitt,  72  Ga.  172;  Campbell  v.  Seaman,  63 
N.  Y.  568,  20  Am.  Rep.  567. 

2.  That  Which  Can  Injure  Only  Exceptionally 
Delicate  Trades  Is  Not  Nuisance. —  Robinson  v. 
Kilvert,  41  Ch.  D.  88,  criticising  Cooke  v. 
Forbes,  L.  R.  5  Eq.  166. 

3.  Occasional  Nuisance. — -Meigs  v.  Lister,  23 
N.  J.  Eq.  199;  Campbell  v.  Seaman,  63  N.  Y. 
568,  20  Am.  Rep.  567;  Evans  c.  Reading 
Chemical  Fertilizing  Co.,  160  Pa.  St.  209;  Gal- 
brailh  v.  Oliver,  3  Pitlsb.  (Pa.)  79.  Compare 
Fay  v.  Whitman,  100  Mass.  76. 

Where  Injury  Was  Occasional  and  Accidental, 
Injunction  Was  Refused  Without  Prejudice  to  Ac- 
tion at  Law.  —  Cooke  v.  Forbes,  L.  R.  5  Eq. 
166. 

4.  Intention  Immaterial. — Bonnell  v.  Smith, 
53  Iowa  282.  And  see  the  title  Malice,  vol. 
19,  p.  626,  and  references  therein  given. 


5.  Good  Motives  No  Defense  to  Public  Nuisance. 

—  Reg.  v.  Stephen,  L.  R.,  1  Q.  B.  702;  Sea- 
cord  v.  People,  121  111.  623;  Taylor  v.  People, 
(Supm.  Ct.  Gen.  T.)  6  Park.  Crim.  (N.  Y.)  347; 
Columbus,  etc.,  Coal,  etc.,  Co.  v.  Tucker,  48 
Ohio  St.  41,  29  Am.  St.  Rep.  528;  People  v. 
Burtleson,  14  Utah  258.  See  also  Bankus  v. 
State,  4  Ind.  114;  Bonnell  v.  Smith,  53  Iowa 
282.  Compare  State  v.  Linkhaw,  69  N.  Car. 
214,  12  Am.  Rep.  645;  Pilcher  v.  Hart,  1 
Humph.  (Tenn.)  524. 

6.  Malevolent  Motive  Immaterial.  —  Bonnell  v. 
Smith,  53  Iowa  281;  Olmsted  v.  Rich,  (Supm. 
Ct.  Gen.  T.)6  N.  Y.  Supp.  826.  See  also  Har- 
wood  v.  Benton,  32  Vt.  724,  But  see  Chesley 
v.  King,  74  Me.  164;  Medford  v.  Levy,  31  W. 
Va.  649;  13  Am.  St.  Rep.  887.  See  further  the 
reference  given  in  the  last  note  but  one  supra. 

7.  See  the  title  Fences,  vol.  12,  p.  1058. 
Malicious  Erection   Declared   Nuisance  under 

Statute.  —  Harbison  v.  While,  46  Conn.  106. 
See  also  Gallagher  v.  Dodge,  48  Conn.  387,  40 
Am.  Rep.  182.  And  see  the  title  Fences,  vol. 
12,  p.  1058. 

8.  See  ihe  title  Fences,  vol.  12,  p.  1058. 

9.  Kuzniak  v.  Kozminski,  107  Mich.  444,  61 
Am.  St.  Rep.  344. 

10.  Effect  of  Exercise  of  Care  —  England.  — 
Rapier  v.  London  Tramways  Co.,  (1893)  2  Ch. 
588;  Jeffery  v.  St.  Pancras  Vestry,  10  Reports 
554;  Fletcher  v.  Rylands,  L.  R.  1  Exch.  265; 
Stockport  Waterworks  Co.  v.  Potter,  7  H.  & 
N.  167. 

United  States.  —  Chicago  Great  Western  R. 
Co.  v.  First  M.  E.  Church,  (C.  C.  A.)  102  Fed. 
Rep.  85. 

Illinois.  —  Winslow  v.  Bloomington,  24  III. 
App.  647;   Laflin,  etc.,  Powder  Co.  v.  Tear- 
ney,  131  111.  322,  19  Am.  St.  Rep.  34. 
Indiana.  —  Moses  v.  State,  58  Ind.  185. 
Kansas.  —  Burlington  v.  Stockwell,  5  Kan. 
App.  569. 

Maryland.  —  Scott  v.  Bay,  3  Md.  431;  Sus- 
quehanna Fertilizer  Co.  v.  Malone,  73  Md.  268, 
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Elements  and  General  Principles.  NUISANCES. 


Balancing  Conveniences 


4.  Nuisance  Arising  from  Lawful  Business.  —  When  a  nuisance  actually  exists 
it  is  not  excused  by  the  fact  that  it  arises  from  a  business  or  erection  which  is 
of  itself  lawful  1  or  that  it  is  necessary  to  the  operation  of  the  business.* 

Injury  Resulting  from  Development  of  Resources  of  Property.  —  A  distinction  has  been 
made,  however,  between  the  case  where  the  injury  is  the  natural  and  necessary 
consequence  of  the  exercise  of  the  legal  right  of  the  owner  to  develop  the 
resources  of  his  property,  and  the  case  where  it  is  the  consequence  of  his  elec- 
tion to  devote  his  land  to  the  establishment  of  a  particular  sort  of  manufactur- 
ing having  no  natural  connection  with  the  soil  or  the  subjacent  strata,  it  being 
held  that  in  the  former  case  no  action  for  a  nuisance  is  maintainable,3  but  that 
in  the  latter  case  the  rule  is  otherwise.4 

5.  Balancing  Conveniences. — The  law  will  not,  as  a  general  rule,  either  in  civil  5 


25  Am.  St.  Rep.  595;  Susquehanna  Fertilizer 
Co.  v.  Spangler,  86  Md.  562,  63  Am.  St.  Rep. 
533- 

Michigan.  —  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471. 

Minnesota. — Cahill  v.  Eastman,  18  Minn. 
324.  10  Am.  Rep.  184. 

Missouri. —  Slate  v.  Boll,  59  Mo.  321; 
Bielman  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App. 
151. 

New  Jersey.  —  McAndrews  v.  Collerd,  42  N. 
J.  L.  189,  36  Am.  Rep.  508. 

New  York.  —  Filson  v.  Crawford,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  882;  Rosenheimer  v. 
Standard  Gas  LightCo.,  36  N.  Y.  App.  Div.  t; 
Bohan  v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y. 
18. 

Pennsylvania.  —  Rodenhausen  v.  Craven,  141 
Pa.  St.  546,  23  Am.  St.  Rep.  306;  Hauck  v. 
Tidewater  Pipe  Line  Co.,  153  Pa.  St.  366,  34 
Am.  St.  Rep.  710;  Gavigan  v.  Atlantic  Refin- 
ing Co.,  186  Pa.  St.  604. 

Rhode  Island.  —  Aldrich  v.  Howard,  8  R.  I. 
246. 

Utah. —  People  v.  Burtleson,  14  Utah  258. 

Wisconsin.  —  Pennoyer  v.  Allen,  56  Wis.  502, 
43  Am.  Rep.  728. 

See  also  Frost  v.  Berkeley  Phosphale  Co.,  42 
S.  Car.  402,  46  Am.  St.  Rep.  736. 

1.  Legality  of  Business  or  Erection  Does  Not 
Excuse  Nuisance  Arising  Therefrom — England. 
—  Aldred's  Case,  9  Coke  58;  Jones  v.  Powell, 
Hutton  135;  Rex  v.  Pierce,  2  Show.  327. 

Alabama.  —  Ray  v.  Lynes,  10  Ala.  63. 

California. — Tuebner  7\  California  St.  R. 
Co.,  66  Cal.  171. 

Connecticut. — Whitney  v.  Bartholomew,  21 
Conn.  213;  Bishop  v.  Banks,  33  Conn.  118,  87 
Am.  Dec.  197;  Parker  v.  Union  Woolen  Co., 
42  Conn.  399;  Kaspar  v.  Dawson,  71  Conn. 
405. 

Georgia.  —  Hill  v.  McBurney  Oil,  etc.,  Co., 
112  Ga.  788. 

Illinois.  —  Wahle  v.  Reinbach,  76  III.  322. 

Indiana.  —  Owen  v.  Phillips,  73  Ind.  284; 
Windfall  Mfg.  Co.  v.  Patterson,  148  Ind.  414, 
62  Am.  Si.  Rep.  532. 

Kentucky.  —  Ashbrook  v.  Com.,  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616. 

Maine.  —  Norcross  v.  Thorns,  51  Me.  503. 

Maryland. — Scott  v.  Bay,  3  Md.  431;  Sus- 
quehanna Fertilizer  Co.  v.  Malone,  73  Md.  268, 
25  Am.  St.  Rep.  595:  Susquehanna  Fertilizer 
Co.  v.  Spangler,  86  Md.  562,  63  Am.  Si.  Rep. 
533- 

New  Jersey.  —  Ross  v.  Butler,  19  N.  J.  Eq. 
21  C.  of  L. — 44  68y 


294,  97  Am.  Dec.  654;  Cleveland  v.  Citizens 
Gas  Light  Co.,  20  N.  J.  Eq.  201;  Atty.-Gen.  v. 
Steward,  20  N.  J.  Eq.  415. 

New  York.  —  Bohan  v.  Port  Jervis  Gas- 
Light  Co.,  122  N.  Y.  18;  Rosenheimer  v. 
Standard  Gas  Light  Co.,  36  N.  Y.  App.  Div. 
1;  Fish  v.  Dodge,  4  Den.  (N.  Y.)  311,  47  Am. 
Dec.  254;  Doellner  v.  Tynan,  (N.  Y.  Super. 
Ct.  Spec.  T.)  38  How.  Pr.  (N.Y.)i76;  McKeon 
v.  See,  4  Robt.  (N.  Y.)  449;  Barrick  v.  Schif- 
ferdecker,  48  Hun  (N.  Y.)  355,  reversed  on  other 
grounds  in  123  N.  Y.  52;  Cushing  v.  Board  of 
Health,  (Buffalo  Super.  C'..  Tr.  T.)  13  N.  Y. 
St.  Rep.  783;  Roscoe  Lumber  Co.  v.  Standard 
Silica  Cemeni  Co.,  62  N.  Y.  App.  Div.  421. 

North  Carolina.  —  Dorsey  v.  Allen,  85  N.  Car. 
358,  39  Am.  Rep.  704. 

Ohio.  —  Crawford  v.  Rambo,  44  Ohio  St.  279; 
Mansfield  v.  Hum,  10  Ohio  Cir.  Dec.  567. 

Pennsylvania.  —  Dennis?'.  Eckhardt,  3  Grant 
Cas.  (Pa.)  390;  Wier's  Appeal,  74  Pa.  St.  230; 
Evans  v.  Reading  Chemical  Fertilizing  Co., 
160  Pa.  St.  209;  Gavigan  v.  Atlantic  Refining 
Co.,  186  Pa.  St.  604;  Smith  v.  Phillips,  8  Phila. 
(Pa.)  10;  Com.  v.  Van  Sickle,  4  Pa.  L.  J.  Rep. 
104,  7  Pa.  L.  J.  82.  Compare  Com.  v.  Miller, 
139  Pa.  St.  77,  23  Am.  St.  Rep.  170. 

Tennessee.  —  Ducktoivn  Sulphur,  etc.,  Co.  v. 
Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 

Vermont.  —  Curtis  v.  Winslow,  38  Vt.  690. 

2.  Fact  that  Nuisance  Necessary  in  Operation  of 
Business  Immaterial.  —  Chicago  Great  Western 
R.  Co.  v.  First  M.  E.  Church,  (C.  C.  A.)  102 
Fed.  Rep.  85;  Shively  v.  Cedar  Rapids,  etc., 
R.  Co.,  74  Iowa  169,  7  Am.  St.  Rep.  471; 
Thompson  v.  Pennsylvania  R.  Co.,  (N.  J. 
1880)  14  Atl.  Rep.  897;  Columbus,  etc..  Coal, 
etc.,  Co.  v.  Tucker,  48  Ohio  St.  41,  29  Am.  St. 
Rep.  528;  Ducktown  Sulphur,  etc.,  Co.  v. 
Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 

3.  Development  of  Land  by  Manufacturing.  — 
Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
St.  126,  57  Am.  Rep.  445. 

4.  Robb  v.  Carnegie,  145  Pa.  St.  324,  27  Am. 
St.  Rep.  694. 

5.  Benefit  to  Public  No  Defense  to  Civil  Action. 
—  Atty.-Gen.  v.  Birmingham,  4  Kay  &  J.  528; 
Susquehanna  Fertilizer  Co.  v.  Spangler,  86 
Md.  562,  63  Am.  St.  Rep.  533;  Cibulski  v. 
Hutton,  47  N.  Y.  App.  Div.  107;  Smith  v. 
Phillips,  8  Phila.  (Pa.)  n.  See  also  Woiks 
v.  Junction  R.  Co.,  5  McLean  (U.  S.)  425. 
But  see  Pilcherf.  Hart,  1  Humph  (Tenn.)  524. 

In  Equity.  —  But  courts  of  equity  have  some- 
times taken  into  consideration  the  convenience 
to  the  public  arising  from  the  thing  corn- 
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or  criminal  1  suits  for  nuisances,  balance  conveniences,  and  when  the  viola- 
tion of  the  public  or  private  right  is  clear,  it  will  be  no  defense  to  show 
that  the  thing  occasioning  the  nuisance  may  be  of  benefit  to  the  public.  Nor, 
as  a  general  rule,  w  ill  the  courts,  either  in  a  civil  3  or  criminal  3  action,  under- 
take to  estimate  the  difference  between  the  injury  sustained  by  the  plaintiff 
and  the  loss  or  expense  that  may  result  to  the  defendant  by  having  the  thing 
complained  of  declared  to  be  a  nuisance. 

6.  Locality.  -  The  rule  has  been  stated  generally  that  when,  taking  all  the 
circumstances  into  consideration,  including  the  nature  and  extent  of  the  plain- 
tilt's  enjoyment  before  the  acts  complained  of,  the  annoyance  is  sufficiently 
great  to  amount  to  a  nuisance  according  to  the  ordinary  rule  of  law,  an  action 
will  lie  whatever  the  locality  of  the  nuisance  may  be.4  So  it  is  no  defense  to 
an  action  for  a  nuisance  to  prove  that  the  place  where  the  business  giving  rise 
to  the  nuisance  is  carried  on  is  a  desirable  and  convenient  locality  for  such 
business,  from  the  point  of  view  of  the  party  engaged  therein  or  of  the  pub- 
lic.5 But,  of  course,  what  would  amount  to  a  nuisance  in  one  locality  might 
not  be  so  in  another,6  as,  for  instance,  where  the  business  complained  of  is  con- 
ducted in  a  remote  place,7  or  in  a  part  of  the  city  mainly  given  up  through  a 
course  of  years  to  commercial  and  manufacturing  purposes.8  But  the  fact 
that  dwelling  houses  in  the  vicinity  of  the  noxious  business  are  largely  occu- 
pied by  mechanics  and  tenants  will  be  no  defense.9  » 

7.  Existence  of  Similar  Nuisances.  —  It  is  no  defense  to  a  charge  of  main- 
taining either  a  private  or  a  public  nuisance,  that  similar  nuisances  are 
tolerated  elsewhere  in  the  same  neighborhood 10  or  in  other  parts  of  the 


plained  of,  and  have  refused  an  injunction  in 
view  of  the  smallness  of  the  damage  to  the 
plaintiff  in  comparison  with  the  injury  which 
the  public  would  suffer  by  the  granting  relief. 
Harrison  v.  Brooks,  20  Ga.  537;  Daniels  v. 
Keokuk  Water  Works,  61  Iowa  550;  Barnes  v. 
Calhoun,  2  Ired.  Eq.  (37  N.  Car.)  199;  Eason 
v.  Perkins,  2  Dev.  Eq.  (17  N.  Car.)  38;  Wilder 
v.  Strickland,  2  Jones  Eq.  (55  N.  Car.)  386; 
Bradsher  v.  Lea,  3  Ired.  Eq.  (38  N.  Car.)  301. 
See  also  the  title  Abatement  of  Nuisances, 
vol.  1,  p.  70. 

1.  Benefit  to  Public  No  Defense  to  Criminal  Ac- 
tion.—  Atty.-Gen.  v.  Leeds,  39  L.  J.  Ch.  254; 
Rex  v.  Ward,  4  Ad.  &  El.  384,  31  E.  C.  L.  92, 
[overruling  Rex  v.  Russell,  6  B.  &  C.  566,  13 
E.  C.  L.  254];  Reg.  a.  Train,  2  B.  &  S.  640, 
no  E.  C.  L.  640;  State  v.  Kaster,  35  Iowa  221; 
Seacord  v.  People.  121  111.  623:  Respublica  v. 
Caldwell,  1  Dall.  (Pa.)  150.  See  also  Rex  v. 
Morris,  1  B.  &  Ad.  441,  20  E.  C.  L.  421. 

2.  Comparison  of  Damages.  —  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  268,  25  Am. 
St.  Rep.  595;  Mansfield  v.  Hunt,  10  Ohio  Cir. 
Dec.  567.  See  also  the  title  Abatement  of 
Nuisances,  vol.  1,  p.  71. 

The  Right  to  Injunctive  Relief  is,  however, 
sometimes  made  dependent  upon  this  con- 
sideration. See  Robinson  v.  Baugh.  31  Mich. 
290;  Campbell  v.  Seaman,  63  N.  Y.  568,  20 
Am.  Rep.  567.  And  see  the  title  Abatf.ment 
of  Nuisances,  vol.  1,  p.  70. 

3.  Baltimore,  etc.,  Turnpike  Road  Co.  v. 
State,  63  Md.  573. 

4.  Locality  No  Defense.  —  Bamford  v.  Turn- 
ley,  3  B.  &  S.  65,  113  E.  C.  L.  65,  31  L.  J.  Q. 
B.  D.  286  [overruling  Hole  v.  Barlow,  4  C.  B. 
N.  S.  336.  93  E.  C.  L.  336];  Tipping  v.  St. 
Helen's  Smelling  Co.,  4  B.  &  S.  608,  116 
E.  C.  L.  608,  11  H.  L.  Cas.  642;  Susquehanna 
Fertilizer  Co.  v.  Malone,  73  Md.  268,  25  Am. 


St.  Rep.  595;  Euler  v.  Sullivan,  75  Md.  616; 
Robinson  v.  Baugh,  31  Mich.  290;  Mulligan 
v.  Elias,  (Brooklyn  City  Ct.  Spec.  T.)  12  Abb. 
Pr.  N.  S.  (N.  Y.)  259;  Ducktown  Sulphur,  etc., 
Co.  1 .  Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 
See  also  Seacord  v.  People,  121  111.  634. 

5.  Convenience  of  Place  No  Defense.  —  Bamford 
v.  Turnley,  3  B.  &  S.  62,  113  E.  C.  L.  62,  31 
L.  J.  Q.  B.  D.  286  [overruling  Hole  v.  Barlow, 
4  C.  B.  N.  S.  336,  93  E.  C.  L.  336];  Tipping  v. 
St.  Helen's  Smelting  Co.,  4  B.  &  S.  608,  116 
E.  C.  L.  608,  11  H.  L.  Cas.  642;  Filson  v. 
Crawford,  (Supm.  Ct.  Spec.  T.)  5  N.  Y.  Supp. 
882;  Ducktown  Sulphur,  etc.,  Co.  v.  Barnes, 
(Tenn.  1900)  60  S.  W.  Rep.  593. 

6.  Thing  May  Be  Nuisance  in  One  Place  and 
Not  in  Another.  —  Sturges  v.  Bridgman,  n  Ch. 
D.  852;  Owen  v.  Phillips,  73  Ind.  284;  Gilbert 
v.  Showerman,  23  Mich.  448;  Demarest  v. 
Hardham,  34  N.  J.  Eq.  469. 

7.  See  Gilbert  v.  Showerman,  23  Mich.  448. 

8.  Business  Conducted  in  Manufacturing  Dis- 
trict. —  Robins  v.  Dominion  Coal  Co.,  16  Que- 
bec Super.  Ct.  195;  Gilbert  v.  Showerman,  23 
Mich.  448;  Doellner  v.  Tynan,  (N.  Y.  Super. 
Ct.  Spec.  T.)  38  How.  Pr.  (N.  Y.)  176.  See 
also  Ross  v.  Butler,  19  N.  T.  Eq.  306,  97  Am. 
Dec.  654;  Cleveland  v.  Citizens  Gas  Light  Co., 
20  N.  J.  Eq.  201. 

9.  Vicinity  Occupied  by  Mechanics. —  Hurlbut 
v,  McKone,  55  Conn.  31,  3  Am.  St.  Rep.  17; 
Ross  v.  Butler,  19  N.  J.  Eq.  294,  97  Am.  Dec. 
654. 

10.  Existence  of  Similar  Nuisances  No  Defense. 

—  Rex  v.  Neil,  2  C.  &  P.  483,  12  E.  C.  L.  226; 
Hurlbut  v.  McKone,  55  Conn.  31,  3  Am.  St. 
Rep.  17;  Dennis  v.  State,  91  Ind.  291;  Burling- 
ton v.  Stockwell,  5  Kan.  App.  569;  Euler  v. 
Sullivan,  75  Md.  616,  32  Am.  St.  Rep.  420; 
Robinson  v.  Baugh,  31  Mich.  290;  Meigs  v. 
Lister,  23  N.  J.  Eq.  199;  People  v.  Mallory,  4 
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country,1  and  this  though  the  similar  nuisances  are  maintained  by  the  plaintiff 
himself.3 

8.  Coming  to  Nuisance.  —  It  is  no  defense  to  an  action  or  prosecution  for  a 
private  or  public  nuisance,  that  the  work  or  business  giving  rise  thereto  was 
first  established  in  a  secluded  locality,  or  was  not  a  nuisance  in  its  origin,  but 
that  the  injury  or  offense  complained  of  is  the  result  of  the  subsequent  volun- 
tary location  in  the  neighborhood  by  the  person  or  persons  injured,  though 
with  a  knowledge  of  the  existence  of  the  alleged  nuisance.3 

9.  Whether  Question  of  Law  or  of  Fact.  —  It  has  been  variously  held,  that 
the  question  of  nuisance  or  nonuisance  is  one  of  law,  one  of  fact,  and  a 
mixed  one  of  law  and  fact,  the  authorities  seeming  to  be  in  hopeless  conflict. 
However,  most,  if  not  all,  of  the  conflict  is  seeming  only,  and  the  authorities 
may  be  reconciled  upon  careful  examination.  Taking  into  consideration  the 
peculiar  circumstances  of  each  particular  case  passing  directly  upon  the  point, 
the  clear  weight  of  authority  seems  to  be  that  (with  the  exception  of  a 
nuisance  per  se,  the  existence  or  nonexistence  of  which  is  a  question  of  law 
purely)  the  court  must  instruct  the  jury  as  to  what  constitutes  a  nuisance  in 
law,  and  the  jury  must  determine  whether  or  not  the  particular  thing,  act, 
omission,  or  use  of  property  complained  of,  is  in  fact  a  nuisance.4 


Thomp.  &  C.  (N.  Y.)  567;  Ducktown  Sulphur, 
etc.,  Co.  v.  Barnes,  (Tenn.  1900)  60  S.  W.  Rep. 
593;  Douglass  v.  State,  4  Wis.  387.  See  also 
Rex  v.  Neville,  Peake  N.  P.  (ed.  1795)91. 

1.  Any. -Gen.  v.  Sheffield  Gas  Consumers  Co., 
3  De  G.  M.  &  G.  332;  Com.  v.  Perry,  139  Mass. 
198;  Stephens  v.  Gardner  •  Creamery  Co.,  9 
Kan.  App.  883,  57  Pac.  Rep.  1058;  People  v. 
Mallory,  4  Thomp.  &  C.  (N.  Y.)  567. 

2.  Robinson  v.  Baugh,  31  Mich.  290;  Lafiin. 
etc.,  Powder  Co.  v.  Tearney,  131  111.  322,  19 
Am.  St.  Rep.  34;  Austin  v.  Austin  City  Ceme- 
tery Assoc.,  (Tex.  Civ.  App.  1895)  28  S.  W. 
Rep.  1023. 

3.  Effect  of  Coming  to  Nuisance  —  En  'and. 
—  Bliss  v.  Hall,  4  Bing.  N.  Cas.  183,  33^.  C. 
L.  315;  Barwell  v.  Brooks,  1  L.  T.  N.  S.  454; 
Tipping  v.  Si.  Helen's  Smelting  Co.,  L.  R.  1 
Ch.  66,  11  H.  L.  Cas.  642. 

Canada.  —  Drysdale  v.  Dugas,  26  Can.  Sup. 
Ct.  20. 

Connecticut.  —  Hurlbut  l>.  McKone,  55  Conn. 
31,  3  Am.  St.  Rep.  17. 

Illinois.  —  Lafiin,  etc.,  Powder  Co.  v.  Tear- 
ney, 131  111.  322,  19  Am.  St.  Rep.  34. 

Iowa.  —  Bushnell  v.  Robeson,  62  Iowa  540. 

Kentucky.  —  Ashbrookj-'.  Com.,  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616. 

Maryland.  —  Susquehanna  Fertilizer  Co.  v. 
Malone,  73  Md.  268,  25  Am.  St.  Rep.  595. 

Michigan.  —  People  v.  Detroit  White  Lead 
Works,  82  Mich.  471;  Ballentine  v.  Webb,  84 
Mich.  38. 

New  Jersey. —  King  v.  Morris,  etc.,  R.  Co., 
18  N.  J.  Eq.  397;  Angel  v.  Pennsylvania  R. 
Co.,  38  N.  J.  Eq.  58;  Perrine  v.  Taylor,  43  N. 
J.  Eq.  128. 

New  York.  —  Filson  v.  Crawford,  (Supm.  Ct. 
Spec.  T.)  5  N.  Y.  Supp.  883;  Campbell  v.  Sea- 
man, 63  N.  Y.  584,  20  Am.  Rep.  567;  Taylor 
v.  People,  (Supm.  Ct.  Gen.  T.)  6  Park.  Criin. 
(N.  Y.)  347;  Brady  v.  Weeks,  3  Barb.  (N.  Y.) 
157. 

Texas.  — Sherman  v.  I.angharri,  (Tex.  1890) 
13  S.  W.  Rep.  1042. 

See  also  Com.  v.  Upton,  6  Gray  (Mass.)  476, 
and  compare  Rex  v.  Cross,  2  C.  &  P.  483,  12  E. 
C.  L.  226;  Ellis  v.  State,  7  Blackf.  (Ind.)  534. 
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4.  Question  of  Nuisance  (Except  Nuisance  Per 
Se)  Is  for  Jury  under  Instructions.  —  Denver  v. 
Mullen,  7  Colo.  345,  4  Am.  8:  Eng.  Corp.  Cas. 
304;  Basseit  v.  Salisbury  Mfg.  Co.,  43  N.  H. 
569,  82  Am.  Dec.  179;  Lounsbury  v.  Foss,  So 
Hun  (N.  Y.)  296;  Com.  v.  Yost,  11  Pa.  Super. 
Ct.  323;  State  v.  Woodward,  23  Vt.  92. 

Question  of  Nuisance  Held  to  Be  One  of  Law.  — 
Soltau  v.  De  Held.  2  Sim.  N.  S.  133,  9  Eng.  L. 
&  Eq.  104;  Smiths  v.  McConathy,  11  Mo. 
517- 

Question  of  Nuisance  Held  to  Be  One  of  Fact  — 

England.  —  Rex  v.  Morris,  1  B.  &  Ad.  441,  20 
E.  C.  L.  421;  Atly.-Gen.  v.  Cleaver,  18  Ves.  Jr. 
211;  St.  Helen's  Smelting  Co.  v.  Tipping,  11 
H.  L.  Cas.  642;  Atty.-Gen.  v.  Burridge,  10 
Price  350. 

California.  —  Gunter  v.  Geary,  I  Cal.  462; 
Blanc  v.  Klumpke,  29  Cal.  156;  People  v. 
Davidson,  30  Cal.  379;  Requena  v.  Los 
Angeles,  45  Cal.  55;  People  v.  Park,  etc.,  R. 
Co.,  76  Cal.  156. 

Connecticut.  —  Burnham  v.  Hotchkiss,  14 
Conn.  311;  Stowe  v.  Miles,  39  Conn.  426. 

Delaware.  —  Harlan,  etc..  Co.  Paschal!,  5 
Del.  Ch.  435. 

Florida.  —  Thebaut  v.  Canova  11  Fla.  143. 

Illinois.  —  Des  Plaines  v.  Poyer,  123  111,  348, 
5  Am.  St.  Rep.  524. 

Kentucky.  —  Gates  v.  Blincoe,  2  Dana  (Ky.) 
159,  26  Am.  Dec.  440. 

Louisiana.  —  Kennedy  v.  Phelps.  10  La. 
Ann.  227. 

Michigan.  —  People  v.  Carpenter,  I  Mich. 
273;  Macomber  v.  Nicholls,  34  Mich.  212,  22 
Am.  Rep.  522. 

Minnesota.  —  Aldrich  v.  Wetmore,  56 
Minn.  20. 

New  Jersey.  —  Davidson  v.  Isham,  9  N.  J. 
Eq.  186;  Ross  v.  Butler.  19  N.  J.  Eq.  294,  97 
Am.  Dec.  654. 

Arew  York.  —  Hart  v.  Albany,  3  Paige  (N. 
Y.)3Si;  Thomas  v.  Bracknev,  17  Barb.  (N.  Y.) 
654;  Rogers  v.  Barker,  31  Barb.  (N.  Y.)  447; 
Williams  v.  Hynes,  55  N.  Y.  Super.  Ct.  86, 
Rosenheimcr  -•.  Standard  Gas  Light  Co.,  36  N. 
Y.  App.  Div.  r;  Roscoe  Lumber  Co.  v.  Stand- 
ard Silica  Cement  Co.,  62  N.  Y.  App.  Div.  421. 
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HI.  Specific  Nuisances  1.  Odors,  Vapors,  Etc.  —  a.  In  General.  —  It 
ma)  be  laid  dow  n  broadly  as  a  general  rule  that  any  act,  omission,  or  use  of 
property  which  results  in  polluting  the  atmosphere  with  noxious  or  offensive 
effluvia,  ijases,  stenches,  or  vapors,  thereby  producing  material  physical  dis- 
comfort  and  annoyance  to  those  residing  in  the  vicinity,  or  injury  to  their 
health  or  property,  is  a  nuisance.1 

/>.  Produced  by  Lawful  Business  or  Erection  —  (i)  In  General. — 
Whether  the  maintenance  of  a  lawful  business  productive  of  noxious  or  offen- 
sive  gases  or  stenches  amounts  to  a  nuisance,  depends  upon  the  facts  of  each 
particular  case.  In  determining  the  question  it  is  necessary  to  take  into  con- 
sideration  all  of  the  surrounding  circumstances,  such  as  the  character  of  the 
stench  or  gas  complained  of;*  the  constancy  or  frequency  of  the  annoyance; 
the  extent  of  the  injury  or  inconvenience  occasioned  thereby;3  the  nature  of 
the  business  or  erection,1  its  location,  the  manner  in  which  it  is  conducted  or 
kept,  anil,  in  the  case  of  an  erection,  the  manner  of  its  construction.    Thus  a 

North  Dakota,  —  Teinen  v.  Lally,  (N.  Dak. 
1901)  S6  N.  W.  Rep.  356. 

Pennsylvania.  —  Price  v.  Grantz,  118  Pa.  Si. 
402,  4  Am.  St.  Rep.  601 ;  Com.  v.  Miller,  139 
Pa.  St.  77,  23  Am.  St.  Rep.  170;  Gavigan  v. 
Atlantic  Refining  Co.,  186  Pa.  St.  604;  Fischer 
v.  Sanfonl,  12  Pa.  Super.  Ct.  435 

South  Carolina.  —  State  v.  Purse,  4  McCord 
L.  (S.  Car.)  472;  Frost  0.  Berkeley  Phosphate 
Co.,  42  S.  Car.  402,  46  Am.  St.  Rep.  736. 

Tt  'uncssee.  —  Pitcher  v.  Hart,  I  Humph. 
(Tenn.)  524. 

Wisconsin.  — Douglass  v.  Stale,  4  Wis.  387. 

Question  of  Nuisance  Held  to  Be  Mixed  One  of 
Law  and  Fact. —  Barnes  llathorn,  54  Me. 
124.;  State  v.  Mott,  61  Md.  297,  48  Am.  Rep. 
105. 

1.  Gases,  Vapors,  Etc.,  Nuisances  —  England.— 
Crump  v.  Lambert,  L.  R.  3  Eq.  409. 

Canada.  —  Radenhurst  v.  Coate,  6  Grant  Ch. 
(U.  C)  139. 

Delaware.  —  State  7/.  Wetherall,  5  Harr. 
(Del.)  487;  State  v.  Luce,  9  Houst.  (Del.)  396. 

Illinois.  — Seacord  v.  People,  121  111.  623. 

Kentucky.  —  Seifried  v.  Hays,  81  Ky.  377,  50 
Am.  Rep.  167. 

Missouri. —  Beckley  o.  Skroh  19  Mo.  App.  75. 

Pennsylvania.  —  Galbraith  v.  Oliver,  3  Pittsb. 
(Pa.)  79. 

Texas.  —  Ft.  Worth  v.  Crawford,  74  Tex. 
404.  15  Am.  St.  Rep.  840. 

Wisconsin.  —  Pennoyer  v.  Allen,  56  Wis. 
502,  43  Am.  Rep.  728. 

Dams,  Etc.,  Causing  Stagnant  Pools  and  Deposits 
of  Filth — Geo r«ia.  —  Norwood  v.  Dickey,  18 
Ga.  528;  De  Vaughn  v.  Minor,  77  Ga.  809; 
Farley  v.  Gate  City  Gas-Light  Co..  105  Ga. 
323- 

Illinois.  —  Nevins  v.  Peoria,  41  111.  502,89 
Am.  Dec.  392. 

Iowa.  —  State  v.  Close,  35  Iowa  570. 

Massachusetts. —  Shaw  v.  Cummiskey,  7  Pick. 
(Mass.)  7b. 

New  York.  —  Munson  v.  People,  (Supm.  Ct. 
Gen.  T.)  5  Park.  Crim.  (N.  Y.)  16;  Mills  v. 
Hall,  9  Wend.  (N.  Y.)  315,  24  Am.  Dec.  160; 
Leonard  v.  Spencer,  ro8  N.  Y.  338;  Busch  v. 
New  York,  etc.,  R.  Co.,  (Buffalo  Super.  Ct. 
Eq.  T.)  12  N.  Y.  Supp.  85;  Rochester  v.  Simp- 
son, 134  N.  Y.  414,  reversing  57  Hun  (N.  Y.) 
36;  Board  of  Health  v.  Copcuit,  140  N.  Y.  12; 
People  v.  Pelton,  (N.  Y.  1899)  53  N  E.  Rep. 
1 1 29  [affirming  36  N.  Y.  App.  Div.  450]. 
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Ohio.  —  Story  v.  Hammond,  4  Ohio  376. 
Tennessee. — Garland  v.  Aurin,  103  Tenn. 
555,  76  Am.  St.  Rep.  699. 

Texas.  —  Rhodes  v.  Whitehead,  27  Tex.  304, 
84  Am.  Dec.  631;  Lockett  v.  Ft.  Worth,  etc., 
R.  Co  ,  78  Tex.  211. 

Virginia.  —  Miller  v.  Trueheart,  4  Leigh 
(Va.)  569. 

Wisconsin.  —  I.uning  v.  State,  I  Chand. 
(Wis.)  178;  Douglass  v.  State,  4  Wis.  387. 
Compare  Beach  v.  People,  11  Mich.  106. 
Causing  Offensive  Odors  to  Escape  from  a  Kitchen 
may  be  a  nuisance  to  another  family  in  the 
same  house.  Medford  v.  Levy,  31  W.  Va.  649, 
13  Am.  St.  Rep.  887. 

Deposit  of  Garbage  or  Filth  on  the  Surface  of 
the  Ground  Within  the  City  Limits  is  a  nuisance. 
Bishop  Auckland  Local  Board  v.  Bishop 
Auckland  Iron,  etc.,  Co.,  10  Q.  B.  D.  138; 
Atty. Gen.  v.  Heatley,  (1897)  1  Ch.  560;  New 
Albany  v.  Slider,  21  Ind.  App.  392;  State  v. 
Payson,  37  Me.  361,  Rochester  v.  Collins,  12 
Barb.  (N.  Y.)  559.  See  also  McDonald  -\ 
Newark,  42  N.  J.  Eq.  136. 

Horses  and  Wagons  Habitually  Standing  in 
Front  of  a  Dwelling  may  be,,  a  nuisance.  Lip- 
pincott  v.  Lasher,  44  N.  J.  Eq.  120. 

Maintenance  of  a  Mixen  in  such  a  manner  as 
to  annoy  another  residing  near  by  is  a  n  uisance. 
Flight  7'.  Thomas,  10  Ad.  &  El.  590,  37  E.  C. 
L.  182. 

Placing  Dead  Bodies  in  a  Private  Tomb  Near 
Another's  Dwelling  is  a  nuisance.  Barnes  v. 
Hathorn,  54  Me.  124. 

Putting  Dead  Animal  Near  Another's  Dwelling 
either  unburied,  Ellis  v.  Kansas  City,  etc.,  R. 
Co.,  63  Mo.  131,  2r  Am.  Rep.  436;  or  buried, 
Louisville,  etc.,  R.  Co.  v.  Bolton,  (Ky.  1897)  38 
S.  W.  Rep.  498;  Jarvis  v.  St.  Louis,  eic,  R. 
Co.,  26  Mo.  App.  253,  is  a  nuisance. 

Throwing  or  Diverting  Slops  and  Filth  on 
Another's  Premises  is  a  nuisance.  Beckley  v. 
Skroh,  19  Mo.  App.  75;  Evans  v.  Wilmington, 
etc.,  R.  Co.,  96  N.  Car.  45. 

2.  Nature  of  Odor  Must  Be  Considered.  —  Stowe 
v.  Miles,  39  Conn.  426  Com.  v.  Miller.  130 
Pa.  St.  77,  23  Am.  St   Rep.  170. 

3.  Constancy  or  Frequency  of  Annoyance  and 
Extent  of  Inconvenience  of  Injury  Must  Be  Con- 
sidered.—  Slowe  v.  Miles,  39  Conn.  426. 

4.  Nature  of  Business  Must  Be  Considered.  — 
Fay  v.  Whitman,  100  Mass.  76;  Pennoyer  v. 
Allen,  56  Wis.  502,  43  Am.  Rep.  728. 
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Odors,  Vapors,  Etc. 


business  or  erection  which  should  be  located  in  a  remote  locality  may  be  a 
nuisance  merely  because  located  in  a  residence  or  populous  neighborhood;1 
or  a  nuisance  may  arise  solely  from  the  faulty  construction  of  an  erection,2  or 


1.  Location  Rendering  Business  a  Nuisance.  — 
This  rule  has  been  applied  to  the  following 
businesses  and  erections: 

Artificial  Manure  Manufactory.  —  Local  Board 
of  Health  v.  Malton  Farmers  Manure,  etc., 
Co.,  4  Ex.  D.  302. 

Blacksmith  and  Machine  Shop.  —  McMorran  v. 
Fitzgerald,  106  Mich.  649,  58  Am.  St.  Rep. 
Sir. 

Brew  House.  —  Jones  v.  Powell,  Hutton  135. 

Cattle  Pen,  Pigpen,  or  Stock  Yard.  —  Reg.  v. 
Wigg,  2  Salk.  460;  Baker  v.  Bohannan,  69 
Iowa  60;  Matter  of  Rolfs,  30  Kan.  758;  Biel- 
man  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App.  151; 
Whipple  v.  Mclntyre,  69  Mo.  App.  397;  Com. 
v.  Armstrong,  24  Pa.  Co.  Ct.  442;  Denison, 
etc.,  R.  Co.  v.  O'Maley,  (Tex.  Civ.  App.  189S) 
45  S.  VV.  Rep.  227.  See  also  Pennsylvania  R. 
Co.  v.  Angel,  41  N.  J.  Eq.  316,  56  Am.  Rep.  1. 

Cemetery. — Jung  v.  Neraz,  71  Tex.  396. 

Chemical  Manufactory.  —  Rex  v.  White,  1 
Barr.  333;  Com.  v.  Rumford  Chemical  Works, 
16  Gray  (Miss.)  231;  Mulligan  v.  Elias, 
(Brooklyn  City  Ct.  Spec.  T.)  12  Abb.  Pr.  N,  S. 
(M.  Y.)  259;  Smith  v.  Phillips,  8  Phila.  (Pa.)  ir. 

Drying  Bones  and  Rendering  Refuse  Animal 
Matter. —  Meigs  v.  Lister,  23  N.  J.  Eq.  199; 
Czarniecki's  Appeal,  (Pa.  1S87)  11  Atl.  f'.ep. 
660. 

Fat  Rendering  Establishment.  —  Seacord  v. 
People,  121  111.  623;  Grand  Rapids  v.  Weiden, 
97  Mich.  82;  State  v.  Neidt,  (N.  J.  Eq.  1890)  19 
All.  Rep.  318;  Board  of  Health  v.  Leierer,  52 
N.  J.  Eq.  675;  Peck  v.  Elder,  3  Sandf.  (N.  Y.) 
126;  Blunt  v.  Hay,  4  Sandf.  Ch.  (N.  Y.)  362; 
Cropsey  v.  Murphy,  1  Hilt.  (N.  Y.)  126;  Weil 
v.  Schultz,  (C.  PI.  Spec.  T.)  33  How.  Pr.  (N. 
Y.)  7;  Cushing  v.  Board  of  Health,  (Buffalo 
Super.  Ct.  Tr.  T.)  13  N.  Y.  St.  Rep.  783;  Smiih 
v.  Cummings,  2  Pats.  Eq.  Cas.  (Pa.)  g2. 

Fertilizer  Factory.  —  Chappell  v.  Funk,  57 
Md.  465;  Susquehanna  Fertilizer  Co.  v. 
Spangler,  86  Md.  562,  63  Am.  St.  Rep.  533; 
Susquehanna  Fertilizer  Co.  v.  Malone,  73  Md. 
268,  25  Am.  St.  Rep.  595;  Evans  v.  Reading 
Chemical  Fertilizing  Co.,  160  Pa.  St.  209; 
Frost  v.  Berkeley  Phosphate  Co,.  42  5.  Car 
402,  46  Am.  St.  Rep.  736. 

Garbage  Crematory.  —  Kobbe  v.  New  Brighton. 
(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  477; 
Munk  v.  Columbus  Sanitary  Works  Co.,  5 
Ohio  Dec.  548. 

Gas  Manufactory.  —  Rosenheimer  v.  Standard 
Gas  Light  Co.,  36  N.  Y.  App.  Div.  1.  And 
see  the  title  Gas  Companies,  vol.  14,  pp.  933- 
936- 

Glass  Manufactory.  —  Rex  v.  Wilcox,  2  Salk. 
45S. 

Lime  Kiln. —  Hutchins  v.  Smith,  63  Barb. 
(N.  Y.)  252. 

Oil  Storehouse  and  Tanks.  —  Gavigan  v. 
Atlantic  Refining  Co.,  186  Pa.  St.  604;  Waters- 
Pierce  Oil  Co.  v.  Cook.  6  Tex.  Civ.  App.  573. 

Ore  Smelting  Works.  —  Bankart  v.  Houghton, 
27  Beav.  425;  St.  Helen's  Smelting  Co.  v. 
Tipping,  11  H.  L.  Cas.  642;  David  v.  Grenfell, 
6  C.  &  P.  624,  25  E.  C.  L.  566;  Atty.-Gen.  v. 
Logan,  (1891)  2  Q.  B.  100;  Pennsylvania  Lead 


Co.'s  Appeal,  96  Pa.  Si.  116,  42  Am.  Rep.  534; 
Duckiown  Sulphur,  etc.,  Co.  v.  Barnes,  (Tenn. 
1900)  60  S.  W.  Rep.  593. 
Pest  House  for  Treatment  of  Smallpox  Patients. 

—  Haag  v.  Vanderburgh  County,  60  Ind.  511, 

28  Am.  Rep.  654. 
Petroleum  Refinery.  —  Com.  v.  Kidder,  107 

Mas;.  188. 

Pottery  Manufacture.  —  Ross  v.  Butler,  19  N. 
J.  Eq.  294,  97  Am.  Dec.  654. 

Slaughter  House  —  England.  —  Rex  v.  Cross, 
2  C.  &  P.  483,  12  E.  C.  L.  226;  Rex  v.  Watts, 

2  C.  &  P.  486,  12  E.  C.  L.  227. 
Canada.  —  McKnight  v.  Toronto,  3  Ont.  284. 
Connecticut.  —  Bishop  v.   Banks,   33  Conn. 

121,  87  Am.  Dec.  197. 

Illinois.  —  Minke  v.  Hopeman,  87  111.  450, 

29  Am.  Rep.  63. 
Indiana.  —  Moses    v.   State,    58    Ind.  185; 

Reichert  v.  Geets,  98  Ind.  73,49  Am.  Rep.  736. 
Iowa.  —  Bushnell  v.  Robeson,  62  Iowa  540. 
Kentucky.  —  Seifried  -•.  Hays,  81  Ky.  377,  50 
Am.  Rep.  167. 

Massachusetts .  —  Com.  v.  Upton,  6  Gray 
(Mass.)  473;  Fay  v.  Whitman,  100  Mass.  76. 

New  York,  —  Cailin  v.  Valentine,  9  Paige 
(N.  Y.)  575,  38  Am.  Dec.  567;  Brady  v.  Weeks, 

3  Barb.  (N.  V.)  157;  Taylor  -'.  People,  (Supm. 
Cl.  Gen  T  )  6  Park.  Crim.  (N.  Y.)  347. 

Pennsylvania .  — Smith  v.  Cummings,  2  Pars. 
Eq.  Cas  (Pa  )  92. 

Vermont. — -State  v.  Woodbury,  67  Vt.  602. 
Soap  Factory.  —  Radenhurst  v.  Coate,  6  Grant 
Ch.  (U.  C.)  139;  Winslow  v.  Bloomington,  24 
111.  App.  647;  Howard  v.  Lee,  3  Sandf.  (N.  Y.) 
281 

Stable  (Whether  Private  or  Public)  —  Canada. 

—  Drvsdale  v.  Dagas,  26  Can.  Sup.  Ct.  20. 
United  Stales.  —  Flint  v.  Russell,  5  Dill.  (U. 

S.)  151. 

Georgia.  —  Coker  v.  Birge,  9  Ga.  425,  54  Am. 
Dec.  347. 

Illinois. — Gempp  v.  Bassham,  60  111.  App. 
84. 

New  York.  —  Filson  v.  Crmvford,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  882. 

Pennsylvania.  —  Rodenhausen  v.  Craven, 
141  Pa  St.  546,  23  Am.  St.  Rep.  306. 

Rhode  Island.  —  Aldtich  v.  Howard,  8  R.  I. 
246. 

Tallow  Factory.  —  Morley  v.  Pragnel,  Cro. 
Car.  510;  Bliss  v.  Hall,  4  Bing.  N.  Cas.  183, 
33  E.  C.  L.  315;  Winslow  v.  Bloomington,  24 
III.  App.  647;  Allen  </.  Stale,  34  Tex.  230. 

Tannery.  —  McKnightz/.  Toronto,  3  Ont.  284; 
Pennoyer  v.  Allen,  56  Wis.  502,  43  Am.  Rep. 
728. 

Varnish  Making.  —  Rex  v.  Neil,  2  C.  &  P.  J.83, 
12  E.  C.  L.  226. 

White  Lead  Manufactory.  —  People  v.  Detroit 
White  Lead  Works,  82  Mich.  471. 

2.  Stable  May  Be  Nuisance  Because  of  Improper 
Construction.  —  Flint  v.  Russell.  5  Dill.  (LI.  S.) 
151;  Phillips  v.  Denver,  19  Colo.  179,41  Am. 
St.  Rep.  230;  Ksspar  v.  Dawson,  71  Conn.  405 ; 
Rounsaville  v.  Kohlheim,  68  Ga.  668,  45  Am. 
Rep.  505;  Fischer  v.  Sanford,  12  Pa.  Super.  Ct. 
435;  Kirkman  v.  Handy,  11  Humph.  (Tenn.) 
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Dust,  Smoke,  Etc. 


from  the  negligent  or  improper  manner  in  which  a  business  or  erection  is  con- 
ducted or  kept.1 

»)  As  Affecting  Neighboring  Business.  —  It  seems  that  a  manufactory 
which  produces  such  unwholesome  odors  that  the  workmen  of  a  neighboring 
manufactory  arc  prevented  from  laboring  therein,  is  a  nuisance.2 

i  ;  i  .  Is  A  /fi  t  ting  Merc  Passers-by.  —  A  noxious  trade  may  be  a  nuisance  in 
.1  remote  or  uninhabited  locality  even,  as  where  it  is  located  upon  or  near  a 
public  highway  and  inflicts  serious  discomfort  upon  passers-by.3 

2.  Dust,  Smoke,  Etc.  — ■  Dust,  smoke,  and  cinders,  even  when  accompanied  by 
noxious  gases,  are  not  nuisances  per  se,*  but  they  will  amount  to  nuisances, 
whether  accompanied  by  noxious  gases  or  not,  if  they  occasion  injury  to 
neighboring  property  such  as  visibly  diminishes  its  value,  or  so  pollute  the  air 
as  t"  cause  inconvenience  materially  interfering  with  physical  comfort  and  the 
enjoyment  of  the  property.5 


406,  54  Am.  Dec.  45;  Burditt  v.  Swenson,  17 
Tex.  4S9,  67  Am.  Dec.  665. 

1.  Nuisance  May  Arise  from  Manner  in  Which 
Business  or  Erection  Is  Conducted  or  Kept.  — 
This  rule  has  been  applied  to  the  following 
businesses  and  erections: 

Brewing.  —  Rex  v.  Pierce,  2  Show.  327. 

Calendering.  —  Rex  v.  Fierce,  2  Show.  327. 

Cattle  Pens,  Pig  Styes,  and  Stock  Yards  —  Eng. 
land.  —  Aldred's  Case,  9  Coke  58^ ;  Draper  v. 
Sperring,  10  C.  B.  N.  S.  113,  100  E.  C.  L.  113, 
4  L.  T.  N.  S.  365;  Banbury  Urban  Sanitary 
Authority  v.  Page,  8  Q.  B.  D.  97. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Grabill, 
50  111.  241. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Simon,  40 
Ind.  278. 

Iowa.  —  State  v.  Kaster,  35  Iowa  221;  Rich- 
ards v.  Holt,  61  Iowa  529;  Trulock  v.  Merte, 
72  Iowa  510;  Shively  v.  Cedar  Rapids,  etc., 
R.  Co.,  74  Iowa  169,  7  Am.  St.  Rep.  471. 

Kentucky.  —  Beckham  v.  Brown,  (Ky.  1897) 
40  S.  W.  Rep.  684. 

Massachusetts.  —  Com.  v.  Perry,  139  Mass. 
198. 

Missouri.  —  Smiths  v.  McConathy,  11  Mo. 
517. 

New  Jersey.  —  Babcock  v.  New  Jersey  Stock- 
yard Co.,  20  N.  J.  Eq.  296. 

Pennsylvania.  —  Com.  v.  Van  Sickle,  4  Pa. 
L.  f.  Rep.  104,  7  Pa.  L.  J.  82. 

Dairy.  —  State  v.  Boll,  59  Mo.  321. 

Flouring  Mills  (Steam).  —  Galbraith  v.  Oliver, 
3  Pittsb.  (Pa.)  79. 

Gas  Manufactory.  —  Keiser  v.  Mahanoy  City 
Gas  Co.,  143  Pa.  St.  276.  And  see  the  title 
Gas  Companies,  vol.  14,  pp.  933-936. 

Hide  Curing.  —  Kennedy  v,  Phelps,  10  La. 
Ann.  227:  Weil  v.  Ricord,  24  N.  J.  Eq.  169. 

Iron  Bedstead  Manufactory.  —  Crump  v.  Lam- 
bert, L.  R.  3  Eq.  409. 

Laundry.  —  Warwick  v.  Wah  Lee,  10  Phila. 
(Pa.)  160,  31  Leg.  Int.  (Pa.)  268. 

Market  Place.  —  New  Orleans  v.  Stafford,  27 
La.  Ann.  417,  21  Am.  Rep.  563;  McDonald  v. 
Newark,  42  N.  J.  Eq.  136. 

Privies — England.  —  Jones  v.  Powell,  Hut- 
ton  136. 

Canada.  —  Park  v.  White,  23  Ont.  611. 
Illinois.  —  Wahle  v.  Reinbach,  76  111.  322. 
Iowa.  —  Trulock  v.  Merte,  72  Iowa  510. 
New  Jersey.  —  Perrine  v.  Taylor,  43  N.  J. 
Eq.  128. 

North  Dakota.  —  Teinern  v.  Lally,  (N.  Dak. 
1901)  86  N.  W.  Rep.  356. 


South  Carolina.  —  State  v.  Purse,  4  McCord 
L.  (S.  Car.)  472. 

Restaurant.  —  Sanders-Clark  v.  Grosvenor 
Mansions  Co.,  (1900)  2  Ch.  373. 

Slaughter  House.  —  Woodyear  v.  Schaefer,  57 
Md.  1,  40  Am.  Rep.  419;  Babcock  v.  New 
Jersey  Stock  Yard  Co.,  20  N.  J.  Eq.  296. 
Soap  Boiling.  —  Rex  v.  Pierce,  2  Show.  327. 
Stable  (Whether  Public  or  Private).  —  Rounsa- 
ville  v.  Kohlheim,  68  Ga.  668,  45  Am.  Rep.  505; 
Chicago  v.  Stratton,  162  111.  494,  53  Am.  St. 
Rep.  325;  Pickard  v.  Collins,  23  Barb.  (N.  Y.) 
444;  Robinson  v.  Smith,  (Suprn.  Ct.  Gen.  T.) 
7  N.  Y.  Supp.  38. 

See  also  supra,  this  title,  Definition  and 
Nature  —  Nuisances  Per  Se. 

Tannery.  —  Francis  v.  Schoellkopf,  53  N.  Y. 
152. 

2.  Gas  Factory  Which  Drives  Workmen  from 
Neighboring  Factory  Is  Nuisance.  —  Brown  v. 

Illius,  27  Conn.  84,  71  Am.  Dec.  49. 

3.  Noxious  Trade  May  Be  Nuisance  if  Injurious 
to  Mere  Passers-by  —  England.  —  Rex  v.  Cross, 
2  C.  &  P.  483,  12  E.  C.  L.  226;  Rex  v.  Neil,  2 
C.  &  P.  483,  12  E.  C.  L.  226. 

Iowa.  —  State  v.  Kaster,  35  Iowa  221. 
Kentucky.  —  Ashbrook  v.  Com.,  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616. 

Massachusetts.- — Com.  v.  Upton,  6  Gray 
(Mass.)  473;  Com.  v.  Perry,  139  Mass.  198. 

New  York. — Taylor  v.  People,  (Supm.  Ct. 
Gen.  T.)  6  Park.  Crim.  (N.  Y.)  347. 
Texas.  —  Allen  v.  State,  34  Tex.  230. 
Vermont.  —  State  v.  Woodbury,  67  Vt.  602. 
Odors  Must  Be  Dangerous  to  Public  Health  and 
Not  Merely  Offensive   to   Some    Individuals.  — 
Phillips  v.  State,  7  Baxt.  (Tenn.)  151. 

4.  Smoke  Not  a  Nuisance  Per  Se.  —  St.  Louis  v. 
Heitzeberg  Packing,  etc.,  Co.,  141  Mo.  375,  64 
Am.  St.  Rep.  516;  Cleveland  v.  Malm,  7  Ohio 
Dec.  124;  St.  Paul  v.  Gilfillan,  36  Minn.  298. 
Compare  Field  v.  Chicago,  44  111.  App.  410. 

Dust.  —  Roscoe  Lumber  Co.  v.  Standard 
Silica  Cement  Co.,  62  N.  Y.  App.  Div.  42r. 

5.  Actual  Nuisance  Produced  by  Smoke  —  Eng- 
land. —  Walter  v.  Selfe,  4  De  G.  &  Sm.  315,  4 
Eng.  L.  &  Eq.  15:  Embrey  v.  Owen,  6  Exch. 
353,  4  Eng.  L.  &  Eq.  466;  Rex  v.  Dewsnap,  16 
East  194;  Crump  v.  Lambert,  L.  R.  3  Eq.  409; 
St.  Helen's  Smelling  Co.  v.  Tipping,  11  H.  L. 
Cas.  642. 

Canada.  —  Cartwright  v.  Gray,  12  Grant  Ch. 
(U.  C.)  400. 

California.  —  Sullivan  v.  Royer,  72  Cal.  248, 
1  Am.  St.  Rep.  51. 
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Brick-burning.  —  So  brick-burning  as  an  essential  part  of  the  business  of  brick- 
making  is  not  a  nuisance  per  se,1  but  where  the  process  or  fuel  used  in  burning 
generates  smoke  and  noxious  gases,  such  as  materially  to  interfere  with  the 
reasonable  and  comfortable  enjoyment  of  neighboring  property,  or  to  occasion 
a  material  injury  to  the  property  itself,  it  will  amount  to  a  nuisance.2 

3.  Noise  and  Vibration  —  a.  Noise — (i)  In  General.  —  It  is  now  well 
settled  that  mere  noise  alone  may  be  a  nuisance  to  those  affected  thereby, 
when  it  is  maliciously  made,  or  when,  because  of  its  volume,  character,  prox- 
imity, or  unseasonableness,  it  causes  material  distress,  discomfort,  or  injury.3 


Connecticut.  —  Hurlbut  v.  McKone,  55  Conn. 
31,  3  Am.  St.  Rep.  17. 

Illinois.  —  Ottawa  Gas  Light,  etc.,  Co.  v. 
Thompson,  39  111.  598. 

Indiana.  —  Owen  v.  Phillips,  73  Ind.  284; 
Adams  v.  Ohio  Falls  Car  Co.,  131  Ind.  375. 

Iowa.  —  Daniels  v.  Keokuk  Water  Works, 
61  Iowa  549. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Orr, 
91  Ky.  109;  Peacock  v.  Spitzelberger,  (Ky. 
1895)  29  S.  W.  Rep.  877. 

Maryland.  —  Adams  v.  Michael,  38  Md.  123, 
17  Am.  Rep.  516. 

Massachusetts. — Wesson  v.  Washburn  Iron 
Co.,  13  Allen  (Mass.)  95,  90  Am.  Dec.  181. 

Missouri.  —  Whalen  v.  Keith,  35  Mo.  87. 

New  Jersey.  —  Duncan  v.  Hayes,  22  N.  J. 
Eq.  25. 

New  York.  —  Beir  v.  Cooke,  37  Hun  (N. 
Y.)  38. 

North  Carolina.  —  Hyatt  v.  Myers,  71  N. 
Car.  271. 

Ohio. — -McClung  -'.  North  Bend  Coal,  etc., 
Co.,  6  Ohio  Cir.  Dec.  243,  9  Ohio  Cir.  Ct.  259. 

Tennessee.  —  Ducktown  Sulphur,  etc.,  Co. 
v.  Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 

See  also  Norris  v.  Barnes,  L.  R.  7  Q.  B.  537; 
Reg.  v.  Waterhouse,  L.  R.  7  Q.  B.  545:  Rhodes 
v.  Dunbar,  57  Pa.  St.  274,  98  Am.  Dec.  221; 
Galbraith  v.  Oliver,  3  Pittsb.  (Pa.)  79;  Robb 
v.  Carnegie,  145  Pa.  St.  324,  27  Am.  St.  Rep. 
694,  distinguishing  H uckenstine's  Appeal,  70 
Pa.  St.  102,  10  Am.  Rep.  669. 

Smoke  Causing  Sickness  or  Injury  to  Health.  — 
Jones  v.  Powell,  Hutton  135;  People  v.  Detroit 
While  Lead  Works,  82  Mich.  471;  Hutchins  v. 
Smith,  63  Barb.  (N.  Y.)  252. 

And  this  although  the  fuel  giving  rise  to  the 
nuisance  was  necessarily  used.  Jones  v. 
Powell,  Hutton  135. 

Smoke  Producing  Unpleasant  Taste  in  the 
Mouth.  —  Savile  v.  Kilner,  26  L.  T.  N.  S.  277. 

Smoke  from  Blacksmith  Shop.  —  Whitney  v. 
Bartholomew,  21  Conn.  213;  Peacock  v. 
Spitzelberger,  (Ky.  1895)  29  S.  W.  Rep.  877; 
Norcross  v.  Thorns,  51  Me.  503. 

Lime  Kiln.  —  Hutchins  v.  Smith,  63  Barb.  (N. 
Y.)  251. 

Smoke  Entering  Neighbor's  House  as  Result  of 
Lowness  of  Chimney.  —  Sampson  v.  Smith,  8 
Sim.  272;  Whitney  v.  Bartholomew,  21  Conn. 
213.  See  also  Baltimore,  etc.,  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317. 

Dust.  —  Wylie  v.  Elwood,  134  111.  281,  23 
Am.  St.  Rep.  673;  Moon  v.  National  Wall 
Plaster  Co..  (Supin.  Ct.  Spec.  T.)  31  Misc.  (N. 
Y.)  631,  57  N.  Y.  App.  Div.  621 ;  Fish  v.  Dodge, 
4  Den.  (N.  Y.)  311,  47  Am.  Dec.  254;  Dunsbach 
v.  Hollister,  49  Hun  (N.  Y.)  352;  Hutchins  v. 
Smith,  63  Barb.  (N.  Y.)  253. 


Dust  from   Carpet-cleaning   Establishment.  — 

Rodenhausen  v.  Craven,  141  Pa.  St.  546,  23 
Am.  St.  Rep.  306. 

Threshing  Machine.  —  Winters  v.  Winters,  78 
111.  App.  417. 

1.  Brick-burning  Not  a  Nuisance  Per  Se.  — 
Donald  v.  Humphrey,  14  F.  C.  (Sc.)  1206; 
Huckenstine's  Appeal,  70  Pa.  St.  102,  10  Am. 
Rep.  669. 

2.  Brick-burning  as  an  Actual  Nuisance  —  Eng- 
land. —  Walter  v.  Selfe,  4  De  G.  &  Sm.  315,  4 
Eng.  L.  &  Eq.  18;  Pollock  v.  Lester,  11  Hare 
266:  Beardmore  v.  Tredwell,  3  Giff.  683,  31  L. 
J.  Ch.  892;  Bamford  v.  Turnley,  3  B.  &  S.  62, 
113  E.  C.  L.  62,  31  L.  J.  Q.  B.  D.  286,  overrul- 
ing Hole  v.  Barlow,  4  C.  B.  N.  S.  336,  93  E. 
C.  L.  336;  Cavey  v.  Ledbitter,  13  C.  B.  N.  S. 
470,  106  E.  C.  L.  470;  Bareham  v.  Hall,  22  L. 
T.  N.  S.  116;  Roberts  v.  Clarke,  18  L.  T.  N. 
S.  49;  Luscombe  Steer,  17  L.  T.  N.  S. 
229. 

Iowa.  —  Harley  v.  Merrill  Brick  Co.,  83 
Iowa  73. 

Kansas.  —  Fogarty  v.  Junction  City  Pressed 
Brick  Co.,  50  Kan.  478. 

Missouri.  —  Kirchgraber  t.  Lloyd,  59  Mo. 
App.  59. 

Neiv  York.  —  Campbell  v.  Seaman,  63  N.  Y. 
568,  20  Am.  Rep.  567. 

See  also  Grafton  v.  Milliard,  4  Eng.  L.  & 
Eq.  18,  note;  Ladd  v.  Granite  State  Brick  Co., 
68  N.  H.  185.  Compare  Huckenstine's  Appeal, 
70  Pa.  St.  102,  10  Am.  Rep.  669. 

Pecuniary  Loss  Unnecessary. —  If  the  vapors 
and  smoke  from  the  kiln  are  such  as  to  pro- 
duce material  discomfort  to  the  plaintiff  or  his 
family  in  the  occupancy  of  their  home,  this 
will  amount  to  a  nuisance  although  no  special 
damage  or  pecuniary  loss  is  sustained. 
Kirchgraber  v.  Lloyd,  59  Mo.  App.  59. 

Destruction  of  Crop. —  Fogarly  v.  Junction 
City  Pressed  Brick  Co.,  50  Kan.  478. 

Destruction  of  Trees  and  Vegetation.  —  Pollock 
v.  Lester,  11  Hare  266;  Campbell  v.  Seaman, 
63  N.  Y.  568,  20  Am.  Rep.  567. 

Exposure  to  Danger  from  Fire.  —  Fuselier  v. 
Spalding,  2  La.  Ann.  773. 

3.  Noise  Alone,  Unaccompanied  by  Other  Annoy- 
ance, May  Be  Nuisance —  England.  —  Broder  v. 
Saillard,  2  Ch.  D.  692;  Crump  v.  Lambert,  L. 
R.  3  Eq.  409. 

Hawaii. — Cluney  v.  Lee  Wai,  10  Hawaii 
319- 

Louisiana.  —  Slate  v.  King,  105  La.  731, 
Maryland.  —  Dittman  v.  Repp,  50  Md.  516, 
33  Am.  Rep.  325. 

Massachusetts .  —  Davis  v.  Sawyer,  133  Mass. 
289,  43  Am.  Rep.  519. 

New  Jersey.  —  Ross  v.  Butler,  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654;  Cleveland  v.  Citizens' 
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\:)  Of  Lawful  Business  or  Occupation.  — The  mere  fact  that  a  business, 
trade,  or  occupation  is  necessarily  productive  of  noise,  does  not  render  it  a 
nuisance1  In  considering  whether  the  noise  caused  by  a  business  or  occupa- 
tion is  a  nuisance,  it  is  necessary  to  take  into  consideration  the  nature  of  the 
business,  its  location,  the  manner  in  which  it  is  conducted,  the  hours  of  its 
operation,  the  character  of  the  noise,  and  all  other  attendant  circumstances.2 
Thus,  the  annoyance  arising  from  the  proper  and  ordinary  operation  of  a  rail- 
road,3 or  from  the  careful  operation  of  a  manufactory  or  trade  in  a  locality 
devoted  mainly  to  business,1  is  not  a  nuisance,  even  though  it  causes  annoy- 
ance and  discomfort,  or  depreciation  of  property  values.5 

Necessary  Noise  from  Business  May  Bo  Nuisance.  —  On  the  other  hand,  the  noise  of 
a  business  which  is  lawful  and  useful,  and  even  necessary,  may  be  a  nuisance, e 
when  the  business  is  located  in  a  residence  neighborhood,7  or  the  noise  is  of 


Gas  Light  Co.,  20  N.  J.  Eq.  201;  Duncan  v. 
Hayes,  22  N.  J.  Eq.  25. 

Pennsylvania.  —  Sparhawk  v.  Union  Pass. 
R.  Co.,  54  Pa.  St.  401;  Rhodes  v.  Dunbar,  57 
Pa.  St.  274,  98  Am.  Dec.  221. 

See  also  the  following  subsections. 

1.  See  supra,  this  title,  Definition  and  Nature 

—  Nuisances  Per  Se. 

2.  Whether  Noise  Produced  by  Business  Is 
Nuisance  Depends  on  Circumstances. —  Dittman 
v.  Repp,  50  Md.  516,  33  Am.  Rep.  325;  Mc- 
Cann  v.  Strang,  97  Wis.  551. 

The  Noise  May  Be  Comparatively  Slight  and 
yet  :>o  affect  the  nervous  system  as  to  produce 
actual  physical  pain,  in  persons  of  ordinary 
sensibilities.  Shaw  v.  Queen  City  Forging 
Co.,  10  Ohio  Dec.  107. 

Noise  Must  Be  Unusual,  Ill-timed,  or  Deafening. 

—  Butterfield  v.  Klaber,  (N.  Y.  Super.  Ct.)  52 
How.  Pr.  (N.  Y.)  255;  McKeon  v.  See,  4  Robl. 
(N.  Y.)  449- 

Noise  Must  Be  Unreasonable.  —  Pool  v.  Higgin- 
son.  8  Daly  (N.  Y.)  113  (noise  produced  by 
rolling  carriage  to  soothe  infant,  over  padded 
carpet  in  flat,  is  not  unreasonable);  Leonard  v. 
Hotel  Majestic  Co.,  (Supm.  Ct.  Spec.  T.)  17 
Misc.  (M.  Y.)22g  (noise  caused  by  use  of  drive- 
way in  rear  of  hotel  for  purpose  of  carrying  in 
supplies  is  not  unreasonable). 

3.  Ordinary  Operation  of  Railroad.  —  Hammer- 
smith, etc.,  R.  Co.  v.  Brand,  L.  R.  4  H.  L.  171; 
Rex  v.  Pease,  4  B.  &  Ad.  30,  24  E.  C.  L.  17; 
Dunsmore  v.  Central  Iowa  R.  Co.,  72  Iowa 
182;  Beideman  v.  Atlantic  City  R.  Co.,  (N.  J. 
1890)  19  Atl.  Rep.  731:  Carroll  v.  Wisconsin 
Cent.  R.  Co.,  40  Minn.  168. 

Noise  Incidental  to  Operation  of  Street  Railway. 

—  Romer  v.  St.  Paul  Cily  R.  Co.,  75  Minn.  211. 
74  Am.  St.  Rep.  455. 

4.  Manufactory,  Etc.,  in  Business  Locality.  — 
This  rule  has  been  applied  to  the  following 
businesses  and  trades: 

Blacksmith  Shop.  —  Doellner  v.  Tynan,  (N. 
Y.  Super.  Ct.  Spec.  T.)  38  How.  Pr.  (N.  Y.) 
176;  Culver  v.  Ragen,  8  Ohio  Cir.  Dec.  125. 

Boiler  Factory.  —  Hafer  v.  Guynan,  7  Pa. 
Dist.  2t. 

Coal  Elevator  or  Tower.  —  Robins  v.  Dominion 
Coal  Co.,  16  Quebec  Super.  Ct.  195. 

Electric  Light  Plant.  —  Hughes  v.  General 
Electric  Light,  etc.,  Co.,  (Ky.  1900)  54  S.  W. 
Rep.  723;  McCann  v.  Snang,  97  Wis.  551. 

Printing  Establishment.  —  McCaffrey's  Ap- 
peal, 105  Pa.  St.  253/ 

Steam  Flouring  Mill.  —  Gilbert  v.  Showerman, 
23  Mich.  448. 


5.  Operation  of  Railway,  Affecting  Property 

Values.  —  Hammersmith,  etc.,  R.  Co.  v.  Brand, 
L.  R.  4  H,  L.  171. 

6.  Noise  Produced  by  Business  Lawful  Per  Se.  — 

Bishop  v.  Banks,  33  Conn.  121,  87  Am.  Dec. 
197;  McKeon  v.  See,  4  Robt.  (N.  Y.)  449.  And 
see  supra,  this  title,  Definition  and  Nature  — 
Nuisances  Per  Se. 

7.  Noisy  Business  in  Residence  Neighborhood  — 
England.  —  Bradley  v.  Gill,  1  Lutw.  6g  (black- 
smiih  shop);  Robertson  v.  Campbell,  13  F.  C. 
(Sc.)  61  (printing  press);  Johnstone  v.  Consta- 
ble, 3  D.  (Sc.)  1263  (printing  press);  Kinlock  v. 
Robertson,  Karnes  Sel.  Dec.  175  (blacksmith 
shop);  Cooper  v.  North  British  R.  Co.,  1 
Macph.  (Sc.)  499  (business  of  hardening  rails); 
Ellioison  v.  Feetham,  2  Bing.  N.  Cas.  134,  29 
E.  C.  L.  283  (iron  manufactory);  Scott  v.  Firth, 
10  L.  T.  N.  S.  240  (iron  manufactory);  Roskell 
v.  Whitworth,  19  W.  R.  804  (steam  hammer); 
Gullick  v.  Tremlelt,  20  W.  R.  358  (hammering 
of  iron);  Sturges  v.  Bridgman,  11  Ch.  D.  852 
(use  by  confectioner  of  pestle  and  mortar  near 
consulting-room  of  physician). 

Connecticut.  ■ —  Hurlbui  v.  McKone,  55  Conn. 
31,  3  Am.  St.  Rep.  17  (steam  planing-mill). 

Georgia.  — ■  Whitaker  v.  Hudson,  65  Ga.  43 
(blacksmith  shop). 

Louisiana.  —  New  Orleans  v.  Lambert,  14 
La.  Ann.  244  (blacksmith  shop). 

Massachusetts.  —  Wesson  v.  Washburn  Iron 
Co.,  13  Allen  (Mass.)  95,  90  Am.  Dec.  181 
(rolling  mill  and  foundry);  Shepard  v.  Hill, 
151  Mass.  540  (paper  mill). 

Michigan.  —  Robinson  v.  Baugh,  31  Mich. 
290  (iron-forging  manufactory). 

New  Jersey.  —  Ross  v.  Butler,  19  N.  J.  Eq. 
294,  97  Am.  Dec.  654  (pottery  manufacturer); 
Duncan  v.  Hayes,  22  N.  J.  Eq.  25  (steam 
planing  and  sawmill). 

New  York.  —  Fish  v.  Dodge,  4  Den.  (N.  Y.) 
311,  47  Am.  Dec.  254  (boiler  factory);  McKeon 
v.  See,  4  Robt.  (N.  Y.)  449  (sawing  and  cutting 
stone  and  marble);  Rosenheimer  v.  Standard 
Gas  Light  Co.,  36  N.  Y.  App.  Div.  1  (gas 
factory). 

Ohio.  — -  Shaw  v.  Queen  City  Forging  Co.,  10 
Ohio  Dec.  107  (iron-forging  plant). 

Pennsylvania.  —  Wallace  v.  Auer,  10  Phila. 
(Pa.)  356,  32  Leg.  Int.  (Pa.)  23S  (business  of 
gold  and  stiver  beating);  Ladies  Decorative 
Art  Club's  Appeal,  (Pa.  1888)  13  Atl.  Rep.  537 
(school  of  instruction  in  metal  working). 

West  Virginia  — Powell  v.   Bentley,  etc., 
Furniture  Co..  34  W.  Va.  8o4(furniture  factory). 
The  Fact  that  Neighborhood  Is  Occupied  by  Me- 
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an  unreasonable  character,1  or  is  not  necessary  to  the  proper  conduct  of  the 
business,2  or  is  produced  during  unseasonable  hours.3  And  it  has  been  held 
that  the  noise  arising  from  the  unreasonable  4  or  unauthorized  operation  of  a 
railway  is  a  nuisance.5 

(3)  Of  Human  Voice.  —  The  sounds  made  by  the  human  voice  may  be  a 
nuisance  when  they  constitute  disorderly  conduct  6  cr  are  made  for  the  pur- 
pose of  vexing  or  annoying  others.7  In  the  former  case  if  the  act  is  of  such 
nature  as  tends  to  annoy  all  good  citizens,  it  is  sufficient  if  it  does  in  fact 
annoy  one.8 

(4)  Of  Animals.  — When  the  noise  made  by  animals  kept  in  a  residence 
neighborhood  is  of  a  distressing  or  annoying  character,  it  is  a  nuisance.9 


chanics  living  in  tenements  does  not  excuse  a 
nuisance.  Hurlbut  v.  McKone,  55  Conn.  31, 
3  Am.  St.  Rep.  17;  Ross  v.  Butler,  19  N.  J. 
Eq.  294.,  97  Am.  Dec.  654.. 

The  Noise  of  a  Manufactory  Has  Been  Re- 
strained, though  in  a  manufacturing  town, 
when  it  was  a  material  addition  lo  previous 
noises.    Crump  v.  Lambert.  L.  R.  3  Eq.  409. 

1.  Terrific  Noise  of  steam  whistle  frightening 
horses  has  been  held  to  be  a  nuisance.  Knight 
v.  Goodyear's  India  Ruober  Glove  Mfg.  Co., 
38  Conn.  438,  9  Am.  Rep.  406;  Parker  u. 
Union  Woolen  Co.,  42  Conn.  399. 

2.  Unnecessary  Use  of  a  factory  steam  whistle 
which  disturbs  near-bv  residents  is  a  nuisance. 
Hill  v.  McBurney  Oil,  etc.,  Co.,  112  Ga.  788; 
Butterfield  v.  Klaber,  (N.  Y.  Super.  Ct.)  52 
How.  Pr.  (N.Y.)  255. 

Defectively  Set  or  Improperly  Located  Machinery 
causing  noises  which  might  be  avoided  is  a 
nuisance.  Pach  v.  Geoffroy,  67  Hun  (N.  Y.) 
401;  Yocum  v.  Hotel  St.  George  Co.,  (Supm. 
Ct.  Spec.  T.)  18  Abb.  N.  Cas.  (N.  Y.)  340. 

3.  A  Noisy  Business  Operated  at  Night  in  a 
Residence  Community  Is  a  Nuisance.  —  Peacock 
v.  Spitzelberger,  (Ky.  1895)  29  S.  W.  Rep.  877; 
Rosenheimer  v.  Standard  Gas  Light  Co.,  36 
N.  Y.  App.  Div.  1;  Shaw  v.  Queen  City  Forg- 
ing Co.,  10  Ohio  Dec.  107;  Dennis  v.  Eck- 
hardt,  3  Grant  Cas.  (Pa.)  390. 

The  Blowing  of  a  Large  Factory  Steam  Whistle 
in  residence  community  at  unseasonable  hours 
is  a  nuisance.  Hill  v.  McBurney  Oil,  etc.,  Co., 
H2  Ga.  788. 

The  Ringing  of  an  Unnecessarily  Heavy  Factory 
Bell  at  Unreasonable  Hours  and  for  unreasonable 
lengths  of  time  is  a  nuisance.  Davis  v. 
Siwyer,  133  Mass.  289,  43  Am.  Rep.  519. 

Noise  of  Carts  in  Charge  of  Their  Drivers  Dur 
ing  Early  Morning  Hours,  in  conducting  the  busi- 
ness of  forwarding  newspapers,  has  been  held 
to  be  a  nuisance.  Baitlett  v,  Marshall,  44  W. 
R.  251,  60  J.  P.  104,  And  the  same  rule  has 
been  applied  to  the  noise  made  in  a  market 
place.    McDonald  t.  Newark,  42  N.  J.  Eq.  136. 

4.  An  Unreasonable  Amount  of  Noise  Made  by  a 
Railway  near  a  church  is  a  nuisance.  Bal- 
timore, etc.,  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  317;  Schenectady  First  Baptist 
Church  v.  Schenectady,  etc.,  R.  Co.,  5  Barb. 
(N.  Y.)  79.  Compare  Schenectady  First  Bap- 
tist Church  v.  Utica,  etc.,  R.  Co.,  6  Barb.  (N. 
Y.)3i3. 

5.  Noise  Arising  from  an  Unauthorized  Use  of  a 

Highway  by  a  railway  is  a  nuisance.  Chicago 
Great  Western  R  Co.  v.  First  M.  E.  Church, 
(C.  C.  A.)  102  Fed.  Rep.  85;  Pennsylvania  R. 
Co.  v.  Angel,  41  N.  J.  Eq.  316,  56  Am.  Rep.  1. 
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6.  Disorderly  Conduct. —  Uttering  loud  cries 
and  exclamations  in  a  public  street  may  be  a 
nuisance.  Innes  v.  Newman,  (1894)  2  Q.  B. 
292;  Com.  v.  Oaks,  113  Mass.  8. 

So  a  loud  noise  made  with  a  speaking  trumpet 
at  night.     Rex  v.  Smith,  1  Stra.  704. 

A  noise  made  by  a  disorderly  crowd  at  a 
place  of  public  amusement  may  be  a  nuisance. 
Inchbald  v.  Robinson,  L.  R.  4  Ch.  388  (circus); 
Walker  v.  Brewster,  L.  R.  5  Eq.  31  (musical 
entertainment  and  fireworks  display);  Davis 
v.  Davis,  40  W.  Va.  464  (merry-go-round). 

Where  a  person  forcibly  entered  the  dwell- 
ing of  another  at  night,  and  while  therein 
made  a  great  noise  and  disturbance,  thereby 
frightening  and  alar  ming  the  wife  of  the  occu- 
pant of  the  house  so  that  she  had  a  mis- 
carriage, it  was  held  that  he  was  guilty  of  an 
indictable  nuisance.  Com.  v.  Taylor,  5  Binn. 
(Pa.)  277. 

7.  Loud  talking,  singing,  and  dancing  for  the 
purpose  of  annoying  neighbors  is  a  nuisance. 
Medford  v.  Levy,  31  W.  Va.  649,  13  Am.  St. 
Rep.  887. 

A  charivari  is  a  nuisance,  even  though 
sanctioned  by  the  custom  of  the  country. 
Bankus  v.  State,  4  Ind.  114. 

8.  Annoying  One  Person  Only.  —  [nnis  v.  New- 
man, (1894)  2  Q.  B.  292;  Com.  v.  Oaks,  113 
Mass  8. 

9.  Noise  Made  by  Animals  in  Cattle  Pen,  Stock 
Yard,  or  Slaughter  House.  —  Truman  v.  London, 
etc.,  R.  Co.,  25  Ch.  D.  423,  50  L.  T.  N.  S.  89; 
Bishop  v.  Banks,  33  Conn.  121,  87  Am.  Dec. 
197;  Shively  v.  Cedar  Rapids,  etc.,  Co.,  74 
Iowa  169.  7  Am.  St.  Rep.  471;  Ohio,  etc.,  R. 
Co.  v.  Simon,  40  Ind.  278;  Ballentine  v. 
Webb.  S4  Mich.  38;  Denison,  etc..  R.  Co.  v. 
O'Malcy,  (Tex.  Civ.  App.  1898)45  S.  W.  Rep. 
227;  Pruner  v.  Pendleton,  75  Va.  516,  40  Am. 
Rep.  738. 

Noise  Made  by  Animals  in  Stable  —  England. 
—  Ball  v.  Ray,  L.  R.  8  Ch.  467;  Binder  v. 
Saillard,  2  Ch.  D.  692. 

Canada.  —  Drysdale  ?■.  Dugas,  26  Can.  Sup. 
Ct.  20. 

Georgia.  —  Cokcr  v.  Birge,  9  Ga.  425,  54  Am. 
Dec.  347;  Rounsavillc  v.  Kohlhcim,  68  Ga. 
668,  45  Am.  Rep.  505. 

Illinois.  —  Gempp  v.  Bassham,  60  111. 
App.  84. 

New  York.  —  Filson  v.  Crawford,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  882. 

North  Carolina.  —  Dargan  v.  Waddill,  9  Ired. 
L.  (31  N.  Car.)  244,  49  Am.  Dec.  421. 

Tennessee.  —  Harvey  v.  Consumers'  Ice  Co., 
104  Tenn.  583. 

Vermont.  — Gifford  v.  Hulett,  62  Vt.  342. 
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(5)  Of  Lawful  Amusement .  —  The  noise  arising  from  the  exercise  of  a 
lawful  amusement  may  be  a  nuisance  when  it  materially  interferes  with  the 
comfort  of  those  in  the  vicinity.1 

(6)  Of  Music  and  L  hurch  Bells.  —  Under  some  circumstances  even  music  8 
or  the  ringing  of  church  bells  may  be  a  nuisance.3 

VIBRATION.  — The  vibration  resulting  from  the  operation  of  machinery 
or  other  causes  is  a  nuisance  when  it  injures  adjoining  real  property,4  or 
impairs  the  comfortable  enjoyment  of  property  in  a  residence  neighborhood,5 
or  interferes  with  the  carrying  on  of  a  near-by  trade.0  It  has  been  held  that 
thr  vibration  caused  by  the  unauthorized  operation  of  a  railway  is  a  nuisance,7 
but  that  the  vibration  caused  by  the  lawful  operation  of  a  railway  is  not.8 

4.  Excessive  Heat.  —  The  erection  of  a  cooking  stove  or  range  in  one's 
house  in  such  proximity  to  an  adjoining  proprietor  as  by  its  ordinary  use  to 
injure  the  latter's  goods  by  reason  of  the  excessive  heat  and  to  render  the 
enjoyment  of  his  premises  sensibly  uncomfortable,  is  a  nuisance.9 

5.  Collection  of  Dangerous  Substances  on  Land.  —  It  has  been  laid  down  as  a 


Barking  of  Dog  at  Night.  —  Brill  v.  Flagler,  23 
Wend.  (N.  Y.)  354.  But  see  Street  v.  Tugg- 
well,  2  Selw.  N.  P.  (7  Am.  ed.)  ing 

1.  Dancing  May  Be  Nuisance  to  Others  Living 
in  Same  House.  —  Jenkins  v.  Jackson,  40  Ch. 
D.  71. 

The  Noise  from  a  Skating  Kink  may  be  a  nui- 
sance.   Snyder  v.  Cabell,  29  W.  Va.  48. 

The  Playing  of  Skittles  in  a  Private  Garden  may 
be  a  nuisance  to  the  owner  of  an  adjoining 
garden.  Barham  v.  Hodges,  14  Alb.  L.  J.  137 
(quoting  Law  Times). 

Noises  of  Cabs  and  Whistling  for  Them  have 
been  held  to  be  a  nuisance  when  occurring  in 
connection  with  boxing  contests  between 
midnight  and  morning.  Bellamy  v.  Wells,  60 
L.  J.  Ch.  156. 

2.  Band  Playing  Held  Nuisance.  ^Thus  when 
a  band  of  music,  was  used  10  attract  a  noisy 
crowd  to  a  merry-go-round,  Davis  v.  Davis, 
40  W.  Va.  464;  see  also  Lambton  v.  Mellish, 
(1894)  3  Ch.  163;  or  a  band  of  music  playing 
near  .1  church  wherein  weekday  services  are 
held,  Church  of  St.  Margaret  v.  Stephens,  29 
Ont.  185;  or  a  powerful  band  of  music  which 
plays  regularly  close  to  a  dwelling  house, 
Walker  v.  Brewster,  L.  R.  5  Eq.  31. 

Music  at  a  Chinese  Theatre  During  Unseasonable 
Hours  may  be  a  nuisance.  Cluney  v.  Lee  Wai, 
10  Hawaii  319. 

Musical  or  Other  Sounds  Made  for  the  Purpose  of 
Annoying  a  Neighbor  constitute  a  nuisance. 
Christie  v.  Davey,  (1893)  1  Ch.  316.  In  this 
case  it  was  held  further  that  the  giving  of 
music  lessons  and  evening  musical  parties  was 
not  a  nuisance. 

3.  Ringing  of  Heavy  Church-bells  in  such  man- 
ner as  to  annoy  greatly  and  injure  persons  in 
the  neighborhood  is  a  nuisance.  Soltau  -'. 
De  Held,  2  Sim.  N.  S.  133,  9  Eng.  L.  &  Eq. 
104;  Leete  v.  Pilgrim  Cong.  Soc,  14  Mo.  App. 
590;  Harrison  v.  St.  Mark's  Church,  12  Phila. 
(Pa!)  259,  34  Leg.  Int.  (Pa.)  76,  43  Am.  Rep. 
522,  note. 

Compare  Rogers  v.  Elliott,  146  Mass.  349,  4 
Am.  St.  Rep.  316,  holding  that  the  ringing  of 
a  church-bell  for  the  usual  service  is  not  a 
nuisance,  even  though  it  results  in  throwing 
into  convulsions,  and  thereby  retarding  the 
recovery  of,  one  suffering  from  sun-stroke. 

The  Striking  of  a  Large  Clock  in  a  church  tower 


may  be  a  nuisance.  Leete  v.  Pilgrim  Cong. 
Soc,  14  Mo.  App.  590. 

4.  Vibration  of  Machinery. —  Shelfer  v.  Lon- 
don Electric  Lighting  Co.,  (1895)  1  Ch.  287; 
Dittman  v.  Repp,  50  Md.  516,  33  Am.  Rep. 
325;  Wesson  v.  Washburn  Iron  Co..  13  Allen 
(Mass.)  95,  90  Am.  Dec.  181;  Robinson  v. 
Baugh,  31  Mich.  290;  McKeon  v.  See,  51  N. 
Y.  300,  10  Am.  Rep.  659;  Smith  v.  Ingersoll- 
Sergeaul  Rock  Drill  Co.,  (C.  PI.  Eq.  T.)  7 
Misc.  (N.  Y.)  374. 

5.  A  Printing  Press  Near  a  Dwelling  House 
has  been  held  to  be  a  nuisance.  Robertson  v. 
Campbell,  13  F.  C.  (Sc.)  61;  Johnstone  v. 
Constable,  3  D.  (Sc.)  1263. 

Avoidable  Vibration  of  Machinery  Is  a  Nuisance 
when  it  interferes  with  enjoyment  of  neighbor- 
ing property.  Pach  v.  Geoff roy,  67  Hun  (N. 
Y.)  401;  Yocum  v.  Hotel  St.  George  Co., 
(Supm.  Ct.  Spec.  T.)  18  Abb.  N.  Cas.  (N.  Y.) 
340.  See  also  Robinson  v.  Baugh,  31  Mich. 
290,  and  Hopkins  v.  Hamilton  Electric  Light, 
etc.,  Co.,  2  Ont.  L.  Rep.  240. 

In  the  Following  Cases  Vibrations  Have  Been 
Held  to  Be  Nuisances  :  When  caused  by  the 
use  by  a  confectioner  of  pestle  and  mortar  near 
a  physician's  consulting-room,  Sturges  v. 
Bridgman,  11  Ch.  D.  852;  when  resulting  from 
an  electric  light  plant,  Miller  v.  Edison  Elec- 
tric Illuminating  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  664;  or  from  a  gas  factory, 
Rosenhetmer  v.  Standard  Gas  Light  Co.,  36  N. 
Y.  App.  Div.  1. 

6.  VVhen  caused  by  gold  or  silver  beating  in 
a  quiet  dwelling  neighborhood.  Wallace  z>. 
Auer,  10  Phila.  (Pa.)  356,  32  Leg.  Int.  (Pa.) 
238. 

When  interfering  with 
near-by  trade.  Demarest 
J.  Eq.  469. 

7.  Running  at  Unauthorized  Rate  of  Speed.  — 

Porterfield  v.  Bond,  38  Fed.  Rep.  391. 

8.  Lawful  Operation  of  Railway. —  Hammer- 
smith, etc.,  R.  Co.  v.  Brand,  L.  R.  4  H.  L.  171; 
Beideman  v.  Atlantic  City  R.  Co.,  (N.  J.  1S90) 
19  Atl.  Rep.  731;  Carroll  v.  Wisconsin  Cent. 
R.  Co.,  40  Minn.  168. 

9.  Heat  from  Cooking  Stove  as  a  Nuisance.  — 
Reinhardt  v.  Mentasti,  42  Ch.  D.  685,  61  L.  T. 
N.  S.  328;  Grady  v.  Wolsner,  46  Ala.  381,  7 
Am.  Rep.  593. 

698  Volume  XXI. 


the  exercise  of  a 
v.  Hardham,  34  N. 


Specific  Nuisances. 


NUISANCES.  Collection  of  Filthy  Substances. 


general  rule  of  law  in  England,  and  adopted  to  some  extent  in  the  United  States, 
that  a  person  who,  for  his  own  purposes,  brings  on  his  land  and  collects  or 
keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must  keep  it  at  his 
peril,  and  if  he  does  not  do  so  he  is  prima  facie  answerable  for  all  damage 
which  is  a  natural  consequence  of  its  escape;  and  this  is  so,  however  careful 
he  may  have  been,  and  whatever  precautions  he  may  have  taken  to  prevent 
the  damage.1 

Applications  of  Doctrine.  —  This  doctrine  has  been  applied  to  damage  arising 
from  the  accumulation  of  water  on  one's  premises  by  means  of  reservoirs  or 
otherwise,8  the  storing  of  oil  or  gas,3  and  the  planting  of  poisonous  trees,4 
but  not  to  the  keeping  of  fires.5 

Limitations  of  Rule.  —  The  defendant  in  such  a  case  can  excuse  himself,  how- 
ever, by  showing  that  the  escape  was  owing  to  the  plaintiff's  default  6  or  to 
the  act  of  a  stranger,7  or  that  it  was  caused  by  an  agency  beyond  his  control, 
such  as  a  storm,  which  amounts  to  vis  major  or  the  act  of  God,  in  the  sense 
that  it  is  practically,  though  not  physically,  impossible  to  resist  it.8 

Prevailing  Doctrine  in  United  States.  — -The  majority  of  the  courts  in  the  United 
States  have  not  adopted  the  English  rule,  and  the  prevailing  doctrine  is  that 
where  the  collecting  and  keeping  of  things  on  one's  land,  though  likely  to 
become  dangerous,  is  lawful  and  does  not  therefore  constitute  a  nuisance,  no 
damage  resulting  therefrom  will  sustain  an  action  except  upon  proof  of  negli- 
gence.9 

6.  Keeping  Dangerous  Animals.  —  The  keeping  of  a  dangerous  and  vicious 
animal  after  notice  of  its  ferocious  propensity  is  a  nuisance,  and  if  injury 
ensues  the  owner  cannot  exonerate  himself  by  showing  that  he  used  care  in 
keeping  and  restraining  the  animal.10 

7.  Collection  of  Filthy  or  Offensive  Substances.  —  One  who  collects  filthy  or 
offensive  matter  upon  his  premises,  which  by  being  carried  by  rain  along 
the  surface  of  the  ground,11  or  by  percolation  through  the  soil,  injures  an 
adjoining  owner  by  polluting  a  well  or  otherwise,  is  liable  for  the  maintenance 

1.  Liability  for  Collection  of  Dangerous  Sub-  Box  v.  Jubb,  4  Ex.  D.  76.  See  also  Nichols  v. 
stances  on  Land. —  Fletcher  v.  Rylands,  L.  R.  1      Marsland,  L.  R.  10  Exch.  255. 

Exch.  265,  L.  R.  3  H.  L.  330;  Cahill  v.  East-  8.  Nicholls  v.  Marsland,  L.  R.  10  F.xch.  255. 

man.  iS  Minn.  324,  10  Am.  Rep.  184;  Knap-  9.  Rule  Basing  Liability  upon  Negligence. — 

heide  v.  Eastman,  20  Minn.  478;  Berger  v.  Everett  v.  Hydraulic  Flume  Tunnel  Co.,  23 

Minneapolis  Gaslight  Cj.,  60  Minn.  296.    See  Cal.  225;  Marshall  v.  Welwood,  38  N.  1.  L. 

also  Shipley  v.  Fifty  Associates,  106  Mass.  194,  339,  20  Am.  Rep.  394;  Losce  v,  Buchanan,  51 

8  Am.  Rep.  318.  N.  Y.  476,   10  Am.   Rep.  623;    Cosulich  v. 

In   Canada  also   the   case   of   Rylands  Standard  Oil  Co.,  122  N.  Y.  118,  19  Am.  St. 

Fletcher  has  been  referred  to  with  approval  in  Rep.  475.    See  also  Brown  v.  Collins,  53  N. 

Ihe  case  of  The  Chandler  Electric  Co.  v.  Fuller,  H.  442,  16  Am.  Rep.  372;  Garland  v.  Towne, 

21  Can.  Sup.  Ct.  337.  55  N.  H.  57.    See  the  titles  Explosions  and 

2.  Bursting  Reservoir.  —  See  the  title  Floods,  Explosives,  vol.  12,  p.  500;  Floods,  vol.  13,  p. 
vol.  13,  p.  698.  and  Snow  v.  Whitehead,  27  Ch.  698. 

D.  5SS.    See  also  Shipley  7'.  Fifly  Associates,  10.  Keeping  Dangerous  Animals. —  1  Hale  1'. 

106  Mass.  194,  8  Am.  Rep.  318.  C.  430;  Cochrane  v.  Frostburg,  81  Md.  54.  48 

3.  Escape  of  Stored  Oil  or  Gas.  —  Batcheller  v.  Am.  St.  Rep.  479;  Speckmann  v.  Kreig.  79  Mo. 
Tunbridge  Wells  Gas  Co.,  84  L.  T.  N.  S.  765;  App.  376:  Hinckley  v.  Emerson,  4  Cow.  (N. 
Berger  v.  Minneapolis  Gaslight  Co.,  60  Minn.  Y.)  351,  15  Am.  Dec.  383;  Com.  e/.  M'Clurg, 
296.  5  Pa.  L.  J.  455,  3  Pa.  I..  J.  Rep.  413;  Brown 

4.  Planting  Poisonous  Trees.  —  Crowhurst  v.  v.  Carpenter,  26  Vt.  638,  62  Am.  Dec.  603; 
Amersham  Burial  Board,  4  Ex.  D.  5,  39  L.  T.  Meibus  v.  Dodge,  38  Wis.  300,  20  Am.  Rep.  6. 
N.  S.  355.  See  also  Kelley  v.  Milwaukee,  18  Wis.  83. 

6.  Fires. —  Dav  v.  H.  C.  Akeley  Lumber  Co  ,  For  a  discussion  of  ihe  owner's  liability  for 

54  Minn.  522.    See  also  Berger  v.  Minneapolis  keeping  a  ferocious  animal,  see  the  title  Ani- 

Gaslight  Co.,  60  Minn.  296.  Mals,  vol.  2,  p.  351  et  seq. 

So  under  statute  in  England.     Filliter  v.  As  to  the  right  of  a  private  individual  to  kill 

Phippard,  11  Q.  B.  347,  63  E.  C.  L.  347.    See  a  dangerous  dog,  see  the  title  Abatement  ok 

also  the  title  Fires,  vol.  13,  p.  411.  Nuisances,  vol.  1,  p  82. 

6.  Limitations.  —  See  Rylands  v.  Fletcher,  L.  11.  Filthy  Substances  Escaping  to  Another's 
R.  1  Exch.  265,  L.  R.  3  H.  L.  330.  Premises.  —  Brown  v.  Illius,  27  Conn.  84,  71 

7.  Wilson  v.  Newberry,  L.  R.  7  Q.  B.  31;  Am.  Dec.  49;  Livezey  v.  Schmidt,  96  Ky.  441. 

699  Volume  XXI. 


Specific  Nuisances. 


NUISANCES. 


Overhanging  Structures. 


of  ,i  nuisance.1  In  some  instances  a  distinction  is  drawn  between  the  case 
■  I  .i  percolation  through  the  soil  and  the  case  where  the  transmission  is 
through  .1  subterranean  stream,  it  being  held  in  the  latter  case  that  no  nuisance 
would  arise  and  no  liability  attach,  at  least  in  the  absence  of  negligence.*  But 
the  tendency  of  the  later  authorities  is  to  do  away  with  the  distinction  as 
being  founded  on  the  fallacy  that  because  an  owner  has  the  right  to  make  an 
appropriation  of  all  the  underground  water,  he  therefore  has  the  right  to  con- 
taminate it.3  This  liability  has  been  held  to  attach  notwithstanding  the 
ml, nit's  ignorance  as  to  the  percolation  or  transmission  of  the  offensive 
matter,4  or  apart  from  any  question  of  negligence.5 

8.  Drainage  of  Offensive  Matter  on  Another's  Premises,  —  If  one  by  means  of 
a  drain  discharges  waste  or  filtliy  matter  on  another's  lands,  he  will  be  charge- 
able with  the  maintenance  of  a  nuisance,0  and  this,  it  has  been  held,  inde- 
pendently of  any  question  of  negligence  on  the  part  of  the  defendant.7 

9.  Discharge  of  Rain  or  Snow  from  Building.  —  Where  a  building  is  so  situ- 
ated and  so  constructed  that  the  accumulation  of  rain,  snow,  or  ice  upon  the 
roof  is  discharged  upon  neighboring  premises,  the  owner  of  the  building  may 
be  held  liable  for  the  maintenance  of  a  nuisance.8  But  it  has  been  held  that 
this  liability  does'  not  exist  unless  it  arises  from  some  fault  or  neglect  of  duty 
on  his  part,  such  as  the  failure  to  put  proper  eaves-troughs  or  gutters  upon  the 
building,  and  to  keep  them  in  proper  order.9 

10.  Overhanging  Structures.  —  Where  a  structure  is  erected  so  that  a  por- 
tion  thereof  overhangs  or  projects  over  the  lands  of  another,  the  mere  fact  of 
the  projection  is  an  invasion  of  property  rights  and  constitutes  a  nuisance, 


1.  Filthy  Percolations.  —  Womersley  v. 
Church,  17  L.  T.  N.  S.  190;  Pensacola  Gas 
Co.  v.  Pebley,  25  Fla.  381;  Ottawa  Gas  Light, 
etc.,  Co.  v.  Graham,  28  111.  73,  81  Am.  Dec. 
263;  Pottstown  Gas  Co.  v.  Murphy,  39  Pa.  St. 
257;  Hiugh's  Appeal,  102  Pa.  St.  42,  48  Am. 
Rep.  193;  Price  v.  Oakfield  Highland  Creamery 
Co.,  87  Wis.  536.  See  also  Tenant  v.  Gold  win, 
1  Salk.  360;  Brady  v.  Detroit  Steel,  etc.,  Co., 
102  Mich.  277. 

Oil  Escaping  from  Tank. —  Berger  v.  Minne- 
apolis Gaslight  Co.,  60  Minn.  296;  Kinnaird  v. 
Standard  Oil  Co.,  89  Ky.  468,  25  Am.  St.  Rep. 
545- 

2.  Offensive  Matter  Transmitted  Through  Sub- 
terranean Stream.  —  Dillon  v.  Acme  Oil  Co.,  49 
Hun  (N.  Y.)  565.  See  also  Upjohn  v.  Board 
of  Health,  46  Mich.  542,  41  Am.  Rep.  178. 

In  Brown  v.  Illius,  27  Conn.  84,  71  Am.  Dec. 
49,  it  was  held  that  the  defendant  would  nol 
be  liable  unless  he  acted  maliciously,  and  the 
mere  fact  thai  he  knew  of  the  injury  and  could 
have  prevented  it  by  the  use  of  reasonable 
care  was  immaterial. 

3.  Ballard  v.  Tomlinson,  29  Ch.  D.  115; 
Kinnaird  v.  Standard  Oil  Co.,  89  Ky.  468,  25 
Am.  St.  Rep.  545;  Beatrice  Gas  Co.  v.  Thomas, 
41  Neb.  662,  43  Am.  St.  Rep.  711.  See  also 
Collins  v.  Chaitiers  Valley  Gas  Co.,  131  Pa. 
St.  143. 

4.  Beatrice  Gas  Co.  v.  Thomas,  41  Neb.  662, 
43  Am.  St.  Rep.  7 1 1 ;  Kinnaird  v.  Standard  Oil 
Co.,  89  Ky.  468,  25  Am.  St.  Rep.  545. 

Where  Percolations  Are  Known.  —  Of  course, 
where  the  percolations  are  constant  and  are 
known  to  the  defendant,  he  will  be  liable  for 
negligence.  Ball  v.  Nye,  99  Mass.  582,  97 
Am.  Dec.  56. 

5.  Batcheller  v.  Tunbridge  Wells  Gas  Co., 
84  L.  T.  N.  S.  765;  Berger  v.  Minneapolis 
Gas  Light  Co.,  60  Minn.  296. 
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These  decisions  are  expressly  based  on  the 
doctrine  of  Rylands  v.  Fletcher,  19  L.  T.  N.  S. 
220,  L.  R.  3  H.  L.  330. 

6.  Drainage  of  Offensive  Matter  on  Another's 
Land.  —  T.  A.  Snider  Preserve  Co.  v.  Beemon, 
(Ky.  1901)60  S.  W.  Rep.  849;  Adan.  s  Hotel 
Co.  v.  Cobb  (Indian  Ter.  1899)  53  S.  W.  Rep. 
478;  McGenness  v.  Adriatic  Mills,  116  Mass. 
177.  See  also  Bungenstock  v.  Nishnabotna 
Drainage  Dist.,  163  Mo.  198.  See  also  the  title 
Drains  and  Sewers,  vol.  10,  p.  247. 

7.  Humphries  v.  Cousins,  2  C.  P.  D.  239. 

8.  Discharge  of  Rain  or  Snow  from  Building.  — 
Tucker  v.  Newman,  11  Ad.  &  LI.  40,  39  E  C. 
L.  21;  Davis  v.  Niagara  Falls  Tower  Co.,  25 
N.  Y.  App.  Div.  321,  affu  tned  in  New  York  Law 
Journal,  vol.  27,  p.  916  (N.  Y".  Ct.  of  Appeals, 
May,  1902);  Hazeltine  v.  Edgmand,  35  Kan. 
202,  57  Am.  Rep.  157;  Bellows  v.  Sackett,  15 
Barb.  (N.  Y.)  96;  Gould  v.  McKenna.  86  Pa. 
St.  297,  27  Am.  Rep.  705.  See  also  Martin  v. 
Simpson.  6  Allen  (Mass.)  102;  Penruddock's 
Case,  5  Coke  100. 

Snow  or  Ice  Falling  on  Street.  —  Shipley  v. 
Fifty  Associates,  106  Mass.  194,  8  Am.  Rep. 
318;  Hannem  v.  Pence,  40  Minn.  127,  12  Am. 
St.  Rep.  717;  McConnell  v.  Bostelman,  72  Hun 
(N.  Y.)  238. 

But  it  has  been  held  that  the  owner  of  a  lot 
in  a  city  has  a  right  so  to  improve  it  by  the 
erection  of  a  building  as  to  cast  the  rain-water 
falling  upon  it  on  the  adjacent  street  or  alley 
at  the  established  grade;  and  he  will  not  be 
liable  for  damages  caused  by  the  flowing  of 
such  water  upon  a  neighboring  lot  which  is 
below  grade.  Phillips  v.  Waterhouse,  69  Iowa 
199,  58  Am.  Rep.  220.  See  also  Gannon  v. 
Hargadon,  10  Allen  (Mass.)  106,  87  Am.  Dec. 
625. 

9.  Underwood  v.  Waldron,  33  Mich.  232; 
Barry  v.  Peterson,  48  Mich.  263. 
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NUISANCES. 


Traps  for  Animals. 


apart  from  any  showing  of  special  damage.1 

11.  Unsafe  Condition  of  Premises  to  Which  Public  Is  Invited.  —  In  some  cases 
the  neglect  of  the  owner  to  keep  in  a  safe  condition  premises,  such  as  a  wharf 
or  pier,  to  which  the  public  is  invited,  has  been  referred  to  as  the  creation  of  a 
nuisance,2  but  inappropriately  so,  since  the  basis  of  the  owner's  liability  in 
such  case  is  negligence.3 

12.  Spring  Guns.  —  In  England,  prior  to  a  statutory  enactment  upon  the 
question,1  the  placing  of  a  spring  gun  on  one's  lands  was  held  to  be  lawful  as 
against  a  trespasser  having  notice  of  its  existence  though  ignorant  of  the 
particular  spot  where  it  was  placed.5  This  rule  seems  never  to  have  been 
adopted  in  the  United  States  in  its  full  extent,6  but  it  has  been  held  that  the 
setting  of  a  spring  gun  in  a  dwelling  house  or  shop  as  a  defense  against  burglary 
is  lawful;7  if,  however,  the  contrivance,  even  though  set  up  in  a  shop  as  a 
protection  against  burglary,  is  actually  dangerous  to  the  public,  as  for  instance 
to  persons  having  occasion  to  pass  along  the  highway,  it  will  constitute  a 
public  nuisance  and  be  indictable  as  such.8 

13.  Traps  for  Animals.  —  In  England,  the  setting  up  of  a  dog  spike  or  spear 
on  one's  premises  is  held  to  be  lawful,  at  least  as  against  a  dog  owner  having 
notice  of  the  erection.9  If,  however,  a  person  places  dangerous  traps  baited 
with  flesh  on  his. own  grounds  so  near  the  premises  of  another  or  so  near  a 
highway  that  dogs  kept  on  his  neighbor's  premises  or  passing  along  the. high- 
way must  probably  be  attracted  by  their  instinct  into  the  traps,  and  in  con- 
sequence the  dogs  are  so  attracted  and  injured,  the  defendant's  act  is  in  the 
nature  of  a  nuisance  and  he  will  be  liable  therefor. 10  But  there  is  no  element 
of  nuisance,  and  np  liability  attaches  to  a  landowner  for  injuries,  where 
animals  trespassing  on  his  lands  find  and  eat  poisonous  or  dangerous  sub- 
stances that  were  not  placed  there  as  a  bait. 1 1 

8.  Spring  Guns  Erected  So  as  to  Be  Dangerous  to 
Persons  on  Highways.  —  See  State  v.  Moore,  31 
Conn.  479,  83  Am.  Dec.  159. 

9.  Legality  of  Traps  for  Animals  as  Against 
Owner  with  Notice.  —  Jordin  v.  Cramp,  8  M.  & 
W.  782.  See  also  Deane  v.  Clayton,  7  Taunt. 
489,  2  E.  C.  L.  489. 

But  a  different  conclusion  was  reached  in 
Connecticut  in  the  case  of  Johnson  v.  Patter- 
son, 14  Conn.  1,  35  Am.  Dec.  96,  where  the 
defendant,  to  prevent  the  plaintiff's  fowls  from 
trespassing  upon  his  lands  as  they  had  before 
done,  mixed  Indian  meal  with  arsenic  and 
spread  it  upon  his  land,  having  given  the 
plaintiff  previous  notice  that  he  should  do  so, 
and  the  fowls  coming  afterwards  upon  the 
land  ate  the  poisoned  meal,  in  consequence  of 
which  some  of  them  died.  • 

10.  Traps  Baited  So  as  to  Attract  Animals  on 
Another's  Premises.  —  Townsend  v.  Wathem,  9 
East  277.  See  also  Ponting  v.  Noakes,  (1894) 
2  Q.  B.  281. 

Injury  from  Barbed  Wire  Fence.  —  A  barbed 
wire  fence  is  not  necessarily  a  nuisance.  See 
supra,  Definition  and  Nature  —  Nuisances  Per  Se. 

But  where  a  barbed  wire  fence  is  negligently 
constructed  and  maintained  along  the  right  of 
way  of  a  railroad,  and  on  the  edge  of  a  neigh- 
bor's pasture  where  his  livestock  would  be 
likely  to  come,  and  if  they  came  they  would 
almost  certainly  be  ensnared,  this  has  been 
held  to  be  a  nuisance  for  which  the  company 
is  liable  to  the  owner  of  stock  injured  by  it. 
Winkler  v.  Carolina,  etc.,  R.  Co.,  126  N.  Car. 
370,  78  Am.  St.  Rep.  663. 

11.  Ponting  v.  Noakes,  (1894')  2  Q.  B.  281; 
Bush  v.  Brainard,  1  Cow.  (N.  Y.)  78,  13  Am. 
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1.  Overhanging  Structures.  —  Baten's  Case,  9 
Coke  53;  Fay  v.  Prentice,  1  C.  B.  828,  50  E. 
C.  L.  828;  Meyer  v.  Metzler,  51  Cal.  142;  Lang- 
feldt  v.  McGrath,  33  111.  App.  158;  Codman  v. 
Evans,  5  Allen  (Mass.)  308,  81  Am.  Dec.  748,  7 
Allen  (Mass.)  431;  Miles  v.  Worcester,  154 
Mass.  511,  26  Am.  St.  Rep.  264;  Wilmarth  v. 
Woodcock,  58  Mich.  482.  See  also  Aiken  v. 
Benedict,  39  Barb.  (N.  Y.)  400. 

2.  Unsafe  Condition  of  Premises  to  Which  Public 
Is  Invited.  —  Albert  v.  State,  66  Md.  325,  59 
Am.  Rep.  159;  Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am.  Rep.  295.  See  also  Bjnd  v.  Smith, 
113  N.  Y.  378;  Ilenson  v.  Beckwith,  20  R.  I. 
165,  78  Am.  St.  Rep.  847. 

3.  See  Wendell  v.  Baxter,  12  Gray  (Mass.) 
494.  And  see  the  title  Negligence,  ante.  p. 
471- 

4.  Stat.  7  &  8  Geo.  IV.,  c.  18;  24  k  25  Vict., 
c.  100,  §  31,  prohibiting  spring  guns  except  in 
dwelling  houses  at  night  for  their  protection. 
See  Wootton  v.  Dawkins,  2  C.  B.  N.  S.  412,  89 
E.  C.  L.  412. 

5.  Common-law  Rule  in  England  as  to  Legality 
of  Spring  Guns.  —  Ilott  v.  Wilkes,  3  B.  &  Aid. 
304,  5  E.  C.  L.  295. 

Liability  in  Absence  of  Notice.  —  Bird  v.  Hol- 
bronk,  4  Bing.  628,  15  E.  C.  I..  91. 

6.  English  Rulo  Not  Adopted  in  United  States.— 
See  Johnson  v.  Patterson,  14  Conn.  1,  35  Am. 
Dec.  96;  Hooker  v.  Miller,  37  Iowa  ?ji 3,  18 
Am.  Rep.  18;  Aldrich  v.  Wright,  53  N.  H.  398, 
16  Am.  Rep.  339. 

7.  Legality  of  Spring  Guns  as  a  Defenso  Against 
Burglary.  —  Gray  v.  Combs,  7  J.  J.  Marsh. 
(Ky.)  478,  23  Am.  Dec.  431 ;  State  v.  Moore,  31 
Conn.  479.  83  Am.  Dec.  159. 
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Nuisanoes  Arising  from  Conduct. 


14.  Condition  Arising  from  Natural  Causes.  —  The  owner  of  land  cannot  be 
held  liable  for  the  maintenance  of  a  nuisance  thereon  where  the  condition  or 
state  ol  affairs  complained  of  is  due  solely  to  natural  causes  and  the  defendant 
has  not  by  his  own  act  contributed  to  bring  about  the  alleged  nuisance.1 
Hut  .1  different  rule  is  applied  where  the  injury  results  from  the  negligent  act 
of  the  defendant  concurring  with  the  action  of  the  elements.2 

15.  Overhanging  Trees.  —  The  encroachment  of  boughs  and  roots  of  trees 
over  and  within  the  land  of  an  adjoining  owner  is  a  nuisance,  and  the  adjoining 
owner  is  entitled  to  cut  as  much  of  the  trees  as  encroaches  upon  his  land  with- 
out giving  any  previous  notice  to  the  owner.3  So  he  may  have  his  action  for 
damages,    provided  some  real,  sensible  damage  is  shown.5 

16.  Obstructions  on  Streets  and  Highways.  —  Nuisances  arising  from  obstruc- 
tions on  streets  and  highways  will  be  found  discussed  elsewhere  in  this  work.6 

17.  Nuisances  Relating  to  Waters.  — The  various  nuisances  relating  to  waters, 
such  as  those  arising  from  their  use,  diversion,  pollution,  or  obstruction,  will 
be  found  discussed  elsewhere  in  this  work.7 

18.  Disorderly  Houses  and  Kindred  Nuisances.  —  Disorderly  houses  8  and  kin- 
dred nuisances,  such  as  gaming  houses,9  lotteries,10  and  liquor  nuisances,11 
will  be  found  discussed  in  appropriate  titles  elsewhere  in  this  work. 

19.  Nuisances  Arising  from  Conduct  —  a.  In  General.  —  Various  nuisances 
arising  from  personal  conduct,  such  as  adultery,12  blasphemy  and  profanity,13 
disturbing  meetings,11  eavesdropping,15  indecent  exposure,16  fornication,17 
gaming,18  obscene  publications,19  cruelty  to  animals,20  and  publishing  libel 
of  employer,21  will  be  found  discussed  in  other  portions  of  this  work. 

b.  Common  Scolds.  — At  common  law  a  common  scold  22  was  a  public 
nuisance,23  and  was  punishable  by  the  trebucket,  castigatory,  or  clicking 


Dec.  513;  Morrison  v.  Cornelius,  63  N.  Car. 
346;  Hess  v.  Lupton,  7  Ohio  (pt.  i.)  216. 

1.  Injury  Arising  from  Natural  Causes  —  State 
v.  Rankin,  3  S.  Car.  43S,  16  Am.  Rep.  737; 
Mohr  v.  Gault,  10  Wis.  513,  78  Am.  Dec.  687. 
See  also  Nichols  v.  Marsland,  L.  R.  10  Exch. 
255- 

Vapors  from  Waters  Accumulated  from  Natural 
Causes.  —  Roberts  v.  Harrison,  101  Ga.  773,  65 
Am.  St.  Rep.  342.  See  also  Woodruff  v.  Fisher, 
17  Barb.  (N.  Y.)  224. 

Failure  to  Cut  Thistles  Naturally  Growing  on 
Land. —  Giles  V.  Walker,  24  Q.  B.  D.  656. 

Injury  from  Natural  Flowage  of  Surface  Waters. 

—  Livezey  v.  Schmidt,  96  Ky.  441.  See  also 
the  title  Waters  and  Watercourses. 

2.  Sand  Blown  from  Pile  on  Defendant's  Premises. 

—  Dunsbach  v.  Hollister,  49  Hun  (M.  Y.)  352, 
affirmed  in  13^  N.  Y.  602. 

Encroachment  of  Wall  Caused  by  Action  of  the 
Elements.  —  Miles  <,  Worcester,  154  Mass.  511, 
26  Am.  St.  Rep.  264,  distinguishing  Middlesex 
Co.  v.  McCue,  149  Mass.  103,  14  Am.  St.  Rep. 
402,  where  soil  from  the  defendant's  land 
upon  a  hillside  was  washed  into  the  plaintiff's 
mill  pond  by  the  rains,  when  the  defendant 
had  built  no  artificial  structure  and  had  done 
nothing  more  than  to  cultivate  his  lands  in  the 
ordinary  way. 

3.  Overhanging  Trees. —  Lemmon  v.  Webb, 
(1894)  3  Ch.  1.  See  also  the  title  Abatement 
of  Nuisances,  vol.  1,  p.  87. 

4.  Grandona  v.  Lovdal,  70  Cal.  161.  See 
also  Crowhurst  v.  Ammersham  Burial  Board, 
4  Ex.  D.  5,  39  L.  T.  N.  S.  355. 

5.  Countryman  v.  Lighthill,  24  Hun  (N.  Y.) 
405. 

6.  See  the  titles  Highways,  vol.  15,  p.  409 

tt  seq.;  STREETS  AND  SIDEWALKS. 


7.  See  the  titles  Boom  Companies,  vol.  4,  p. 
707  et  seq.;  BRIDGES,  vol.  4,  pp.  925,  926; 
Canals,  vol.  5,  pp.  123,  124;  Dams,  vol.  8,  pp. 
704,  718;  Ferries,  vol.  12,  p.  1089;  Fish  and 
Fisheries,  vol.  13,  p.  584  et  seq.;  Floods,  vol. 
13,  p.  687  et  seq.;  Ice,  vol.  15,  p.  914;  Lakes 
and  Ponds,  vol.  18,  p.  139;  Logs  and  Lumber, 

vol.  19,  p.  522  et  seq.;  NAVIGABLE  WATERS, 
ante,  p.  424;   WATERS  AND  WATERCOURSES. 

8.  See  the  title  Disorderly  Houses,  vol.  9,  p. 
508. 

9.  See  the  title  Gaming  Houses,  vol.  14,  p. 
697. 

10.  See  the  title  Lotteries,  vol.  19,  p.  588. 

11.  See  the  title  Intoxicating  Liquors,  vol. 
17.  P-  318. 

12.  See  the  title  Adultery,  vol.  1,  p.  746. 

13.  See  the  title  Blasphemy  and  Profanity, 
vol.  4,  pp.  581,  582. 

14.  See  lhe  title  Disturbing  Meetings,  vol. 
9.  p.  664. 

15.  See  Eavesdropping,  vol.  10,  p.  440. 

16.  See  the  title  Exposure  of  Person,  vol. 
12,  p.. 536. 

17.  See  lhe  title  Fornication,  vol.  13,  p.  11 18. 
See  also  the  tille  Lewd  and  Lascivious  Co- 
habitation and  Conduct,  vol.  18,  p.  841  et  seq. 

18.  See  the  title  Gaming,  vol.  14,  p.  664. 

19.  See  the  title  Obscenity,  post. 

20.  See  the  title  Cruelty  to  Animals,  vol.  8, 
P-  444- 

21.  See  the  title  Labor  Combinations,  vol.18, 
p.  03- 

22.  Common  Scold  — Offense  Confined  to  Females. 

—  4  Black.  Com.  168. 

23.  Common  Scold  Public  Nuisance  at  Common 
Law.  —  U.  S.  v.  Royall,  3  Cranch  (C.  C.)  620; 
James  v.  Com.,  12  S.  &  R.  (Pa.)  220;  Com.  v. 
Mohn,  52  Pa.  St.  243,  91  Am.  Dec.  153. 
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Remedies. 


NUISANCES. 


Abatement  and  Injunction. 


stool.1  The  offense  is  still  indictable  as  a  nuisance,  but  is  now  punishable 
only  by  fine  or  imprisonment.8 

c.  Nightwalking.  —  So  nightwalking  is  indictable  as  a  nuisance  at 
common  law.3 

d.  Exciting  Public  Alarm.  —  So  the  publication  of  an  advertisement 
which  by  alarming  the  public  mind  unnecessarily  is  injurious  to  the  comfort 
and  health  of  the  people  in  the  community,  is  a  public  nuisance  and  is  indict- 
able as  such.4 

IV.  Remedies  —  1.  Abatement  and  Injunction  —  a.  Introductory  State- 
ment. —  A  full  treatment  of  the  abatement  of  existing  nuisances  by  means  of 
or  without  process  of  law  will  be  found  elsewhere  in  this  work.5  This  section 
will  be  confined  to  a  discussion  of  the  principles  governing  the  use  of  injunc- 
tions to  prevent  or  avoid  threatened  or  apprehended  nuisances. 

b.  Jurisdiction  of  Equity  to  Enjoin  Threatened  Nuisance.  —  A 
court  of  equity  has  discretionary  jurisdiction  to  enjoin  the  creation  or  erection 
of  either  a  public  or  a  private  nuisance,  or  a  purpresture.6  This  jurisdiction  is 


Scolding  Once  or  Twice  does  not  render  a 
woman  a  common  scold.  Reg.  v.  Foxby,6  Mod. 
213.  Nor  does  a  woman  become  a  common 
scold  by  scolding  several  persons  on  several 
occasions.    Baker  v.  State,  53  N.  J.  L.  45. 

Anger  Is  Not  Necessary  Ingredient  of  Offense. 

—  U.  S.  v.  Royall,  3  Cranch  (C  C.)  620. 

1.  Cucking  Stool  or  Ducking  Stool.  —  See  Cuck- 
ing  Stool,  vol.  8,  p.  458. 

2.  Common  Scold  Now  Punishable  by  Fine  or 
Imprisonment  Only.  —  U.  S.  'v.  Royall,  3  Cranch 
(C.  C.)  620;  James  v.  Com.,  12  S.  &  R.  (Pa.) 
220;  Com.  v.  Mohn,  52  Pa.  St.  243,  91  Am. 
Dec.  153. 

In  Massachusetts,  a  person  of  either  sex  may  be 
indicted  as  a  common  railer  and  bra vvler.  See 
Com.  v.  Foley,  99  Mass.  497. 

3.  Nightwalking.  —  Stokes  v.  State,  92  Ala. 
73,  25  Am.  St.  Rep.  22.  See  also  Night- 
walker,  ante,  p.  540. 

4.  Exciting  Public  Alarm.  —  Com.  v.  Cassidy, 
6  Phila.  (Pa.)  82,  22  Leg.  Int.  (Pa.)  405,  where 
a  hand-bill  was  distributed  which  described  a 
black  woman,  falsely  declaring  her  to  be  a 
chil  J-stealer. 

6.  See  the  title  Abatement  of  Nuisances, 
vol.  1,  p.  64. 

6.  Equity  Has  Jurisdiction  to  Enjoin  Creation  or 
Erection  of  Nuisance  or  Purpresture  —  England. 

—  Atty.  -Gen.  v.  Forbes,  2  Myl.  &  C.  123; 
Atty.-Gen.  v.  Johnson,  2  Wils.  Ch.  87;  Ripon 
v.  Hobart,  3  Myl.  &  K.  169;  Atty.-Gen.  v. 
Manchester,  (1893)  2  Ch.  87. 

Canada.  —  Atty.-Gen.  v.  Weston  Plank  Road 
Co.,  4  Gram  Ch.  (U.  C.)  211. 

United  States. — Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)  91;  Baird  v.  Shore 
Line  R.  Co.,  6  Blatchf.  (U.  S.)  276. 

Alabama. — State  v.  Mobile,  5  Port.  (Ala.) 
179,  30  Am.  Dec.  564;  Rosser  v.  Randolph,  7 
Port.  (Ala.)  238,  31  Am.  Dec.  712;  Ray  v. 
Lynes,  10  Ala.  63;  Kingsbury  v.  Flowers,  65 
Ala.  479,  39  Am.  Rep.  14;  Ogleiree  v.  Mc- 
Quaggs,  67  Ala.  580,  42  Am.  Rep.  112;  Rouse 
v.  Martin,  75  Ala.  510,  51  Am.  Rep.  463. 

Florida.  —  Thcbaut  v.  Canova,  11  Fla.  143. 

Georgia.  —  Cunningham  v.  Rome  R.  Co.,  27 
Ga.  499;  Columbus  v.  Jaqucs,  30  Ga.  506; 
Savannah,  etc.,  R.  Co.  v.  Shiels,  33  Ga.  601. 

Illinois.  —  People  v.  St.  Louis,  10  III.  351,  48 
Am.  Dec.  339;  bearing  v.  Raber,  74  111.  409; 
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Wahle  v.  Reinbach,  76  111.  322;  May  wood  Co. 
v.  Maywood,  118  111.  61;  Newell  v.  Sass,  142 
111.  104;  Barrett  v.  Mt.  Greenwood  Cemetery 
Assoc.,  159  111.  385,  50  Am.  St.  Rep.  168. 

Maryland.  —  Williamson  v.  Carnan,  I  Gill 
&  J.  (Md.)  184;  Hamilton  v.  Whitridge,  11  Md. 
128,  69  Am.  Dec.  184;  Lamborn  v.  Covington 
Co.,  2  Md.  Ch.  409. 

Massachusetts.  —  Dist.-Alty.  v.  Lynn,  etc., 
R.  Co.,  16  Gray  (Mass.)  242;  Atty.-Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.,  133  Mass.  361. 

Michigan.  —  White  v.  Forbes,  Walk.  (Mich.) 
112. 

Minnesota.  —  Stearns  County  v.  St.  Cloud, 
etc.,  R.  Co.,  36  Minn.  425. 

Missou>i.  —  Welton  v.  Martin,  7  Mo.  307. 

New  Jersey.  —  Thompson  v.  Paterson,  etc., 
R.  Co.,  9  N.  J.  Eq.  526;  Wolcott  v.  Melick,  11 
N.  J.  Eq.  204,  66  Am.  Dec.  790;  Atty.-Gen.  v. 
Heishon,  18  N.  J.  Eq.  410;  Atty.-Gen.  v. 
Brown,  24  N.  J.  Eq.  89;  Raritan  Tp.  v.  Port 
Reading  R.  Co.,  49  N.  J.  Eq.  11.  Compare 
Higgins  v.  Princeton,  8  N.  J.  Eq.  309. 

Ne%v  York. — Gardner  v.  Newburgh,  2  Johns. 
Ch.  (N.  Y.)  162,  7  Am.  Dec.  526;  Belknap  v. 
Belknap,  2  Johns.  Ch.  (N.  Y.)  463,  7  Am.  Dec. 
548;  Atty.-Gen.  v.  Cohoes  Co.,  6  Paige  (N.  Y.) 
133,  29  Am.  Dec.  75s;  Mohawk  Bridge  Co.  v. 
Utica,  etc.,  R.  Co.,  6  Paige  (N.  Y.)s64;  People 
v.  Sturtevant,  9  N.  Y.  263,  59  Am.  Dec.  536; 
Rochester  v.  Curtiss,  Clarke  (N.  Y.)  336; 
Drake  v.  Hudson  River  R.  Co.,  7  Barb.  (N. 
Y.)  508. 

North  Carolina.  —  Clark  v.  Lawrence,  6 
Jones  Eq.  (59  N.  Car.)  83,  78  Am.  Dec.  241; 
Barnes  v.  Calhoun,  2  Ired.  Eq.  (37  N.  Car.) 
199;  Simpson  v.  Justice,  8  Ired.  Eq.  (43  N.  Car.) 
115. 

Ohio.  —  Putnam  v.  Valentine,  5  Ohio  187, 
State  v.  Dayton,  etc.,  R.  Co.,  36  Ohio  St.  437. 

Oregon.  —  Parrish  v.  Stephens,  1  Oregon  73; 
Blagen  v.  Smith,  34  Oregon  394. 

Pennsylvania  — Com.  v.  Rush,  14  Pa.  St. 
186;  Moyamensing  Tp.  Long,  1  Pars.  Eq. 
Cas.  (Pa.)  143;  Carpenter  v.  Cummings,  2 
Phila.  (Pa.)  74,  13  Leg.  Int.  (Pa.)  76;  Philadel- 
phia v.  Thirteenth,  etc.,  St.  Pass.  R.  Co., 
8  Phila.  (Pa.)  648;  Sellers  v.  Pennsylvania  R. 
Co.,  10  Phila.  (Pa.)  319,  32  Leg.  Int.  (Pa.)  106. 

South  Dakota.  —  Huron  v.  Volga  Bank,  8  S. 
Dak.  449,  59  Am.  St.  Rep.  769. 
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founded  upon  the  ability  of  equity  to  prevent  irreparable  mischief  and  vex- 
atious  litigation  and  to  furnish  a  more  complete  remedy  than  can  be  had  at 
law.'  Tlir  remedy  by  indictment  for  a  public  nuisance  is  not  an  adequate 
remedy  at  law  precluding  the  remedy  by  injunction;2  nor  is  the  right  of  a 
private  person  to  call  upon  the  public  authorities  to  abate  a  public  nuisance 
after  its  erection  such  a  remedy.3 

c.  WHEN  GRANTED  OR  DENIED.  —  Ordinarily  an  injunction  will  be 
granted  when  the  act  or  thing  threatened  or  apprehended  is  a  nuisance  per  se, 
or  will  necessarily  become  a  nuisance,4  and  will  be  denied  when  it  may  or 

Indiana. — Tyner  v.  People's  Gas  Co.,  131 
Ind.  408;  Windfall  Mfg.  Co.  v.  Patterson,  148 
Ind.  414,  62  Am.  St.  Rep.  532. 

Kentucky.  —  Dumesnil  v.  Dupont,  18  B.  Mon. 
(Ky.)  800,  68  Am.  Dec.  750;  Gibson  v. 
Black,  (Ky.  1888)  9  S.  W.  Rep.  379;  Miley  v. 
A'Hearn,  (Ky.  1892)  18  S.  VV.  Rep.  529;  Ellison 
v.  Louisville,  (Ky.  1895)  31  S.  W.  Rep.  723,  17 
Ky.  L.  Rep.  593;  Pfingst  v.  Senn,  94  Ky.  556. 

Louisiana.  —  Fuselier  v.  Spajulding,  2  La. 
Ann.  773. 

Maryland.  —  Hamilton  v.  Whilridge,  11  Md. 
128,  69  Am.  Dec.  184;  Baltimore  v.  Fairfield 
Imp.  Co.,  87  Md.  352. 

Massachusetts.  —  Atty.-Gen.  v.  Jamaica  Pond 
Aqueduct  Corp.,  133  Mass.  361. 

Michigan.  —  White  v.  Forbes,  Walk.  (Mich.) 
112. 

Mississippi.  —  Whitfield  v.  Rogers,  26  Miss. 
84,  59  Am.  Dec.  244. 

Missouri.  —  Holke  v.  Herman,  87  Mo.  App. 
125. 

New  Jersey.  —  Society,  etc.,  v.  Morris  Canal, 
etc.,  Co.,  1  N.  J.  Eq.  157,  21  Am.  Dec.  41; 
Robeson  v.  Piltenger,  2  N.  J.  Eq.  57,  32  Am. 
Dec.  412;  Thompson  v.  Paterson,  etc.,  R.  Co., 
9  N.  J.  Eq.  526;  Wolcott  v.  Melick,  n  N.  J. 
Eq.  204,  66  Am.  Dec.  790;  Ross  v.  Butler,  19  N. 
J.  Eq.  294,  97  Am.  Dec.  654. 

New  York.  —  Davis  v.  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186;  People  v.  Vanderbilt.  26 
N.  Y.  287;  Mohawk  Bridge  Co.  v.  Utica.  etc., 
R.  Co.,  6  Paige  (N.  Y.)  554;  Cailin  v.  Valen- 
tine, 9  Paige  (N.  Y.)  575,  38  Am.  Dec.  567; 
Rochester  v.  Curtiss.  Clarke  (N.  Y.)  336;  Peck 
v.  Elder,  3  Sandf.  (N.  Y.)  126;  Harrison  v. 
Newton,  (C.  PI.  Spec.  T.)  Code  Rep.  N.  S.  (N. 
Y.)  207:  Phoenix  v.  Emigration  Com'ts,  (N.  Y. 
Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  466; 
Gilford  v.  Babies  Hospital,  (Supm.  Ct.  Spec. 
T.)  21  Abb.  N.  Cas.  (N.  Y.)  159;  Stilwell  v. 
Buffalo  Riding  Academy,  (Supm.  Ct.  Spec.  T.) 
21  Abb.  N.  Cas.  (N.  Y.)  472. 

North  Carolina. — Atty.-Gen.  v.  Blount,  4 
Hawks  (11  N.  Car.)  384,  15  Am.  Dec.  526. 

Ohio.  —  Hickok  v.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255. 

Oregon.  —  Walts  v.  Foster,  12  Oregon  247. 
Pennsylvania. — Com.  v.  Rush,  14  Pa.  St. 
186;  Com.  v.  Pittsburgh,  etc.,  R.  Co.,  24  Pa. 
St.  159.  62  Am.  Dec.  372;  Huddleston  v.  Kill- 
buck  Tp.,  (Pa.  1886)  5  Cent.  Rep.  557;  Faust  v. 
Second,  etc.,  St.  Pass.  R.  Co.,  3  Phila.  (Pa.)  164, 
15  Leg.  Int.  (Pa.)  221;  Sellers  v.  Pennsylvania 
R.  Co.,  10  Phila.  (Pa.)  319,  32  Leg.  Int.  (Pa.) 
106;  Atty.-Gen.  v.  Lombard,  etc.,  St.  Pass.  R. 
Co.,  10  Phila.  (Pa. 1  352,  32  Leg.  Int.  (Pa.)  238. 

Rhode  Island.  —  Aldrich  v.  Howard,  7  R.  I. 
87. 

South  Dakota.  —  Huron  v.  Volga  Bank,  8  S. 
Dak.  449,  59  Am.  St.  Rep.  769. 
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Tennessee.  —  Weakley  v.  Page,  102  Tenn. 
I7S. 

Texas.  —  Dunn  v.  Austin,  77  Tex.  139. 
Vermont.  —  Curtis  v.  Winslow,  38  Vt  690. 

1.  Foundation  of  Jurisdiction.  —  Si  11  i man  v. 
HuJson  River  Bridge  Co.,  4  Blatchf.  (U.  S.) 
395;  Paiker  v.  Winnipiseogee  Lake  Cotton, 
etc.,  Co.,  2  Black  (U.  S.)  545;  Moyamensing 
Tp.  v.  Long,  1  Pars.  Eq.  Cas.  (Pa.)  143; 
Philadelphia  v.  Thirteenth,  etc.,  St.  Pass.  R. 
Co..  8  Phila.  (Pa.)  648. 

2.  Remedy  by  Indictment  Does  Not  Preclude  In- 
junction.—  Atty.-Gen.  v.  Terry,  L.  R.  9  Ch. 
423;  People  v.  St.  Louis,  10  111.  351,  48  Am. 
Dec.  339;  Barrett  v.  Mt.  Greenwood  Cemetery 
Assoc.,  159  111.  385,  50  Am.  St.  Rep.  168;  Grey 
v.  New  York,  etc.,  Traction  Co.,  56  N.  J.  Eq. 
463. 

3.  Right  to  Demand  Abatement  Is  Not  Adequate 
Remedy  at  Law. —  Wheeler  v.  Redford,  54 
Conn.  24.4. 

4.  Enjoining  What  Will  Necessarily  Be  Nui- 
sance. —  England.  —  London  v.  Bolt,  5  Ves.  Jr. 
129;  Potts  v.  Levy,  2  Drew.  272;  Bostock  v. 
North  Staffordshire  R.  Co.,  5  DeG.  &  Sm.  584; 
Haines  v.  Taylor,  10  Beav.  75;  Herz  v.  Union 
Bank,  2  Giff.  686;  Ripon  v.  Hobart,  3  Myl.  & 
K.  169;  Atty.-Gen.  v.  Lonsdale,  L.  R.  7  Eq. 
377;  Atty.-Gen.  v.  Terry,  L.  R.  9  Ch.  423; 
Umfreville  v.  Johnson,  L.  R.  10  Ch.  580;  Ben- 
delow  v.  Wortley  Union,  57  L.  T.  N.  S.  849; 
\uy.  Gen.  v.  Manchester,  (1893)  2  Ch.  87. 

Canada.  —  Toronto  v.  Lorsch,  24  Ont.  227; 
Dundas  v.  Hamilton,  etc.,  Road  Co.,  18  Grant 
Ch.  (U.  C.)  311. 

United  States.  —  Works  v.  Junction  R.  Co., 
5  McLean  (U.  S.)  425;  Flint*.  Russell,  5  Dill. 
(U.  S.)  151. 

Alabama.  —  Ray  v.  Lynes,  10  Ala.  63;  St. 
James'  Church  v.  Arrington,  36  Ala.  546,  76 
Am.  Dec.  332;  Ogletree  v.  McQuaggs,  67  Ala. 
580,  42  Am.  Rep.  112;  Walker  v.  Allen,  72 
Ala.  456;  Rouse  v.  Martin,  75  Ala.  510,  51  Am. 
Rep.  463. 

California. — San  Francisco  v.  Buckman, 
in  Cal.  25. 

Connecticut.  —  Burlington  v.  Schwarzman,  52 
Conn.  181,  52  Am.  Rep.  571;  Wheeler  v.  Bed- 
ford, 54  Conn.  246. 

District  of  Columbia.  —  U.  S.  v.  Cole,  18 
D.  C.  504. 

Florida  — Thebaut  v.  Canova,  11  Fla.  143. 

Georgia.  —  Norwood  v.  Dickey,  18  Ga.  528; 
De  Give  v.  Selizer,  64  Ga.  423;  De  Vaughn  v. 
Minor,  77  Ga  809. 

Illinois.  —  Craig  v.  People,  47  III.  487, 
Wahle  v.  Reinbach,  76  111.  322;  Field  v.  Bar- 
ling, 149  III.  556,  41  Am.  St.  Rep.  31 1 ;  D  wig  In 
v.  Hayes,  150  111.  273,  41  Am.  St.  Rep.  367; 
Barrett  v.  Mt.  Greenwood  Cemetery  Assoc., 
159  111.  385,  50  Am.  St.  Rep.  168. 
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may  not  become  a  nuisance,  according  to  circumstances,  or  when  the  injury 
apprehended  is  doubtful,  contingent,  or  eventual,  merely.1 

Injunction  at  Instance  of  state.  —  An  injunction  to  prevent  a  threatened  public 
nuisance  will  be  granted  at  the  instance  of  the  state  upon  a  clear  showing  that 
there  will  be  an  invasion  of  a  public  right,  no  matter  how  slight,  the  question 
of  pecuniary  damages,  or  of  the  extent  of  the  injury,  being  of  no  importance.2 

Missouri.  —  Holke  v.  Herman,  87  Mo.  App. 
125;  Julia  Bldg.  Assoc.  v.  Bell  Telephone  Co., 
88  Mo.  258,  57  Am.  Rep.  398. 

New  Jersey.  —  Davidson  v.  Isham,  9  N.  J. 
Eq.  186;  Butler  v.  Rogers,  9  N.  J.  Eq.  487; 
Hinchman  v.  Paterson  Horse  R.  Co.,  17  N.  J. 
Eq.  75,  86  Am.  Dec.  252;  Duncan  v.  Hayes, 
22  N.  J.  Eq.  25. 

New  York.  —  Morgan  v.  Binghamton,  102 
N.  Y.  500;  Mohawk  Bridge  Co.  v.  Utica,  etc., 
R.  Co.,  6  Paige  (N.  Y.)  554;  Rochester  v.  Cur- 
tiss,  Clarke  (N.  Y.)  336;  Harrison  v.  Newton, 
(C.  PI.  Spec.  T.)  Code  Rep.  N.  S.  (N.  Y.)  207; 
Phoenix  v.  Emigration  Com'rs,  (N.  Y.  Super. 
Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  466;  Drake  v. 
Hudson  River  R.  Co.,  7  Barb.  (N.  Y.)  508; 
Rochester  v.  Erickson,  46  Barb.  (N.  Y.)  92. 

North  Carolina.  —  Wilder  v.  Strickland,  2 
Jones  Eq.  (55  N.  Car.)  386;  Ellison  v.  Wash- 
ington, 5  Jones  Eq.  (58  N.  Car.)  57,  75  Am. 
Dec.  430;  Clark  v.  Lawrence,  6  Jones  Eq.  (59 
N.  Car.)  83,  78  Am.  Dec.  241;  Atty.-Gen.  v. 
Lea,  3  Ired.  Eq.  (38  N.  Car.)  301;  Simpson  v. 
Justice,  8'Ired.  Eq.  (43  N.  Car.)  115;  Dorsey  v. 
Allen,  85  N.  Car.  358,  39  Am.  Rep.  704. 

Ohio.  —  Erkenbrecher  v.  Este,  1  Cine.  Super. 
Ct.  368. 

Oregon.  —  Walts  v.  Foster,  12  Oregon  247. 
Pennsylvania.  —  Rhodes  v.  Dunbar,  57  Pa. 
St.  274,  98  Am.  Dec.  221;  Philadelphia's  Ap- 
peal, 78  Pa.  St.  33;  Daw  v.  Enterprise  Powder 
Mfg.  Co.,  160  Pa.  St.  479;  Carpenter  v.  Cum- 
mings,  2  Phila.  (Pa.)  74,  13  Leg.  Int.  (Pa.)  76; 
Moyamensing  Tp.  v.  Long,  1  Pars.  Eq.  Cas. 
(Pa.)  143;  Hough  v.  Doylestown,  4  Brews.  (Pa.) 
333;  Sellers  v.  Pennsylvania  R.  Co.,  10  Phila. 
(Pa.)  319,  32  Leg.  Int.  (Pa.)  106. 

Tennessee.  —  Kirkman  v.  Handy,  11  Humph. 
(Tenn.)  406,  54  Am.  Dec.  45;  Lytton  v.  Stew- 
ard, 2  Tenn.  Ch.  586. 

Vermont.  —  Curtis  v.  Winslow,  38  Vt.  690. 
Wisconsin.  —  Sheboygan  v.  Sheboygan,  etc., 
R.  Co.,  21  Wis.  667;   State  v.  Eau  Claire,  40 
Wis.  533. 

Compare  State  v.  Mobile,  5  Port.  (Ala.)  279, 
30  Am.  Dec.  564,  holding  that  even  when 
the  fact  of  nuisance  is  questionable  an  in- 
junction is  sometimes  granted  until  a  trial  at 
iaw  can  be  had,  if  its  denial  would  produce 
great  public  inconvenience. 

Mere  Presumption  that  a  Thing  May  Be  a 
Nuisance  Insufficient.  —  Rounsaville  v.  Kohl- 
heim,  68  Ga.  668,  45  Am.  Rep.  505. 

A  Stronger  Case  Must  Be  Made  Out  when 
the  injury  anticipated  is  depreciation  of  prop- 
erty value  than  when  it  is  injury  to  the  health 
of  a  neighborhood.  Phoenix  v.  Emigration 
Com'rs,  (N.  Y.  Super.  Ct.  Spec.  T.)  1  Abb.  Pr. 
(N.  Y.)  466. 

2.  Mere  Invasion  of  Public  Right  Will  Sustain 
Suit  by  State.  — Atty.-Gen.  v.  Oxford,  etc.,  R. 
Co.,  2  W.  R.  330;  Atty.-Gen.  v.  Lonsdale,  L. 
R.  7  Eq.  377;  Atty.-Gen.  v.  Shrewsbury  Bridge 
Co.,  21  Ch.  D.  752;  Smith  v.  McDowell,  148 
111.  51  j  People  v.  Third  Ave.  R.  Co.,  45  Barb. 


Tennessee. — Wall  v.  Cloud,  3  Humph.  (Tenn.) 
181;  Kirkman  v.  Handy,  11  Humph.  (Tenn.) 
406,  54  Am.  Dec.  45;  Pearce  v.  Gibson  County, 
(Tenn.  1901)  64  S.  W.  Rep.  33. 

Texas.  —  Jung  v.  Neraz,  71  Tex.  396. 

Vermont.  — ■  Lyon  v.  McLaughlin,  32  Vt.  423. 

Virginia.  —  Coalter  v.  Hunter,  4  Rand.  (Va.) 
58,  15  Am.  Dec.  726;  Miller  v.  Trueheart,  4 
Leigh  (Va.)  569. 

West  Virginia.  —  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476;  Ravensvvood  v. 
Fleming,  22  W.  Va.  52,  46  Am.  Rep.  485. 

Wisconsin.  —  Walker  v.  Shepardson,  2  Wis. 
384,  60  Am.  Dec.  423;  Barnes  v.  Racine,  4 
Wis.  454;  Sheboygan  v.  Sheboygan,  etc.,  R. 
Co.,  21  Wis.  667;  Peltibone  v.  Hamilton,  40 
Wis.  402;  Marshfield  v.  Wisconsin  Telephone 
Co.,  102  Wis.  604. 

1.  When  Injunction  Will  Be  Denied  —  Eng- 
land. —  Haines  v.  Taylor,  10  Beav.  75,  2  Phil. 
209;  Atty.-Gen.  v.  United  Kingdom  Electric 
Tel.  Co.,  30  Beav.  287;  Biddulph  v.  St.  George 
Parish,  3  De  G.  J.  &  S.  493;  Wynstanley  v. 
Lee,  2  Swanst.  333;  Ripon  v.  Hobart,  3  Myl. 
&  K.  169;  Atty.-Gen.  v.  Kingston-upon- 
Thames,  11  Jur.  N.  S.  596,  13  W.  R.  888; 
Fletcher  v.  Bealey,  28  Ch.  D.  688;  Atty.-Gen. 
v.  Manchester,  (1893)  2  Ch.  87. 

United  States.  —  Ramsay  v.  Riddle,  1  Cranch 
(C.  C.)  399;  Flints.  Russell,  5  Dill.  (U.  S.)  151; 
St.  Louis  v.  Knapp,  etc.,  Co.,  2  McCrary  (U.  S.) 
516;  Woodman  v.  Kilborn  Mfg.  Co.,  1  Biss. 
(U.  S.)  546. 

Alabama.  —  Ray  v.  Lynes,  10  Ala.  63;  St. 
James'  Church  v.  Arrington.  36  Ala.  546,  76 
Am.  Dec.  332;  Kingsbury  v.  Flowers,  65  Ala. 
479,  39  Am.  Rep.  14;  Ogletree  v.  McQuaggs,  67 
Ala.  580,  42  Am.  Rep.  112;  Rouse  v.  Martin, 
75  Ala.  510,  51  Am.  Rep.  463. 

California.  —  Middleton  v.  Franklin,  3  Cal. 
238. 

Connecticut .  —  Bigelow  71.  Hartford  Bridge 
Co.,  14  Conn.  565,  36  Am.  Dec.  502. 

Florida.  —  Thebaut  v.  Canova,  11  Fla.  143. 

Georgia.  —  East  Tennessee,  etc.,  R.  Co.  v. 
Sellers,  85  Ga.  853;  Harrison  v.  Brooks,  20  Ga. 
537;  Bacon  v.  Walker,  77  Ga.  336. 

Illinois.  —  Lake  View  v.  Letz,  44  111.  81;  Snell 
v.  Buresh,  123  111.  151;  Newell  v.  Sass,  142  111. 
104;  Sheldon  v.  Weeks,  51  111.  App.  314. 

Indiana.  —  Laughlin  v.  Lamasco  City,  6  Ind. 
223;  Keiser  v.  Lovett,  85  Ind.  240,  44  Am.  Rep. 
10;  Bowen  v.  Mauzy,  117  Ind.  258. 

Iowa.  —  Shiras  v.  Olinger,  50  Iowa  571,  32 
Am.  Rep.  138. 

Kentucky.  —  Dumesnil  v.  Dupont,  18  B.  Mon. 
(Ky.)  800,  68  Am.  Dec.  750;  Pfingst  v.  Senn, 
94  Ky.  556;  Beckham  v.  Brown,  (Ky.  1897)40 
S.  W.  Rep.  684. 

Massachusetts.  —  Dist.-Atty.  v.  Lynn,  etc.,  R. 
Co.,  16  Gray  (Mass.)  243. 

Mississippi. — Green  v.  Lake,  54  Miss.  540, 
28  Am.  Rep.  378;  McCutchen  v.  Blanton,  59 
Miss.  116;  Gwin  v.  Melmoth,  Freem.  (Miss.) 
505. 
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What  Other  Complainants  Must  Show.  —  I 

make  out  .1  case  showing  clearly  1  that 
will  become  a  nuisance; 9  that  it  will 

^N.  Y.)  63;  Com.  v.  Pittsburgh,  etc.,  R.  Co.  24 
Pa.  St.  159,  62  Am.  Dec.  372;  Atty.-Gen.  v. 
Lombard,  etc.,  St.  Pass.  R.Co.,  10  Phila.  (Pa  ) 
352,  32  Leg.  Int.  (Pa.)  23S.    See  also  Stamford 

Stamford  Horse  R.  Co.,  56  Conn.  381;  Wel- 
lon  -'.  Martin,  7  Mo.  307;  Atty.-Gen.  v.  Cohoes 
Co.,  6  Paige  (N.  Y.)  133,  29  Am.  Dec.  755. 

Compare  Atty.-Gen.  v.  Sheffield  Gas  Consum- 
ers Co.,  3  De  G.  M.  &  G.  304;  Atty.-Gen.  v. 
Heislion,  18  N.  J.  Eq.  410;  Morris,  etc.,  R.  Co. 
v.  Prudden,  20  N.  J.  Eq,  530;  Atty.-Gen.  v. 
Hrown,  24  N.  J.  Eq.  89;  and  Raritan  Tp.  v. 
Port  Reading  R.  Co.,  49  N.  J.  Eq.  11,  which 
hold  that  an  injunction  will  be  granted  only 
a  hen  the  inj  ury  will  be  substantial,  the  remedy 
at  law  (by  indictment)  being  adequate  when 
the  injury  will  be  slight. 

1.  Right  to  Relief  Must  Be  Clearly  Shown  — 
United  States.  —  Parker  v.  Winnipiseogee  Lake 
Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545. 

Alabama.  —  Rosser  v.  Randolph,  7  Port. 
(Ala.)  238,  31  Am.  Dec.  712  ;  Ray  v.  Lynes,  10 
Ala.  63. 

Delaware.  —  Harlan,  etc.,  Co.  v.  Paschall,  5 
Del.  Ch.  435. 

Florida.  —  Garnett  v.  Jacksonville,  etc.,  R. 
Co.,  20  Fla.  88q. 

Indiana.  —  Windfall  Mfg.  Co.  v.  Patterson, 
148  Ind.  414,  62  Am.  St.  Rep.  532. 

Massachusetts.  —  Atty.-Gen.  v.  Metropolitan 
R.  Co.,  125  Mass.  515,  28  Am.  Rep.  264. 

New  Jersey.  —  Robeson  v.  Pittenger,  2  N.  J. 
Eq.  57,  32  Am.  Dec.  412;  Thompson  v.  Pater- 
son,  etc.,  R.  Co.,  9  N.  J.  Eq.  526;  Wolcott  v. 
Melick,  n  N.  J.  Eq.  204,  66  Am.  Dec.  790; 
Duncan  v.  Hayes,  22  N.  J.  Eq.  25;  Atty.-Gen. 
v.  Delaware,  etc.,  R.  Co.,  27  N.  J.  Eq.  1. 

New  York.  —  Rochester  v.  Erickson,  46  Barb. 
(N.  Y.)  92. 

Ohio.  —  Hutchinson  v.  Thompson,  9  Ohio  52. 
Pennsylvania. — Com.  v.  Rush,  14  Pa.  St. 
186. 

Texas.  —  Dunn  v.  Austin,  77  Tex.  139. 

West  Virginia.  —  Chambers  v.  Cramer,  49 
W.  Va.  395. 

Facts,  Not  Opinions,  Must  Be  Alleged  —  United 
States.  —  Spooner  v.  McConnell,  1  McLean  (U. 
S.)  337- 

California.  —  Payne  v.   McKinley,  54  Cal. 
532. 

Florida.  —  Thebaut  v.  Canova,  11  Fla.  143; 
Garnett  v.  Jacksonville,  etc.,  R.  Co.,  20  Fla. 
889. 

Georgia.  —  Coast  Line  R.  Co.  v.  Cohen,  50 
Ga.  451;  Burrus  v.  Columbus,  105  Ga.  42. 

Indiana.  —  Begein  v.  Anderson,  28  Ind.  79. 

Maryland. —  Romain  v.  Strauss,  10  Md.  89; 
Adams  v.  Michael,  38  Md.  123,  17  Am.  Rep. 
516. 

Missouri.  —  Holke  v.  Herman,  87  Mo.  App. 
125. 

Pennsylvania.  —  Hough  v.  Doylestown,  4 
Bre ws.  (Pa.)  333. 

Rhode  Island.  —  O'Reilly  v.  Perkins,  22  R. 
I.  364. 

Tennessee.  —  Lytton  v.  Steward,  2  Tenn.  Ch. 

586. 

Virginia.  —  Talley  v.  Tyree,  2  Rob.  (Va.) 
499- 


1  all  other  cases  the  complainant  must 
he  act  or  thing  sought  to  be  restrained 
result  in  substantial  injury  to  him,3 

But  a  general  statement  of  the  essential 
ultimate  facts  is  sufficient.  St.  Louis  v. 
Knapp,  etc.,  Co.,  104  U.  S.  661. 

Injunction  Will  Be  Denied  When  Answer  Meets 
Bill.  — Flint  v.  Russell.  5  Dill.  (U.S.)  151; 
Mygatt  v.  Goetchins,  20  Ga.  350;  Cunningham 
v.  Rice,  28  Ga.  30;  Rogers  v.  Danforth,  9  N.  J. 
Eq.  289:  Frizzle  v.  Patrick,  6  Jones  Eq.  (59  N. 
Car.)  354;  Lytton  v.  Steward,  2  Tenn.  Ch. 
586. 

Injunction  Will  Be  Denied  When  Evidence  Is 
Conflicting.  —  Works  v.  Junction  R.  Co.,  5  Mc- 
Lean (U.  S.)  426;  Parker  v.  Winnipiseogee 
Lake  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545; 
Pfingst  v.  Senn,  94  Ky.  556;  Dist.-Atty.  v. 
Lynn,  etc.,  R.  Co.,  16  Gray  (Mass.)  242;  Atty.- 
Gen.  v.  Steward,  20  N.  J.  Eq.  415;  Newark 
Aqueduct  Board  v.  Passaic,  46  N.  J.  Eq.  552; 
Stilwell  v.  Buffalo  Riding  Academy,  (Suptn. 
Ct.  Spec.  T.)  21  Abb.  N.  Cas.  (N.  Y.)  472. 

But  There  Need  Not  Be  Absolute  Certainty  that 
an  Injunction  Is  Necessary,  it  being  sufficient  if 
the  danger  is  probable  and  threatening.  Atty.- 
Gen.  v.  Manchester,  (1893)  2  Ch.  87;  Miley  v. 
A'Hearn,  (Ky.  1892)  18  S.  W.  Rep.  530. 

2.  Act  Contemplated  Must  Constitute  Legal 
Nuisance. — Anonymous,  3  Atk.  750;  Atty.- 
Gen.  v.  Nichol,  16  Ves.  Jr.  338;  Butt  v.  Im- 
perial Gas  Co.,  L.  R.  2  Ch.  158;  Owen  v. 
Phillips,  73  Ind.  284;  Windfall  Mfg.  Co.  v. 
Patterson,  148  Ind.  414,  62  Am.  St.  Rep.  532; 
Duncan  v.  Hayes,  22  N.  J.  Eq.  25;  Van  Bergen 
v  Van  Bergen,  3  Johns.  Ch.  (N.  Y.)  282,  8  Am. 
Dec.  511. 

3.  Injury  Apprehended  Must  Be  Real  and  Sub- 
stantial —  England.  —  Atty.-Gen.  7*.  Sheffield 
Gas  Consumers  Co.,  3  De  G.  M.  &  G.  304. 

United  States.  —  Works  v.  Junction  R.  Co., 
5  McLean  (U.  S.)  425. 

Connecticut.  —  Bigelow  v.  Hartford  Bridge 
Co.,  14  Conn.  565,  36  Am.  Dec.  502. 

Florida.  —  Thebaut  v.  Canova,  n  Fla.  143. 

Indiana.  —  Owen  v.  Phillips,  73  Ind.  284. 

Massachusetts.  —  Atty.-Gen.  v.  Metropolitan 
R.  Co.,  125  Mass.  515,  28  Am.  Rep.  264. 

New  Jersey.  —  Wolcott  v.  Melick,  11  N.  J. 
Eq.  204,  66  Am.  Dec.  790. 

Neiv  York.  —  Mohawk  Bridge  Co.  v.  Utica, 
etc.,  R.  Co.,  6  Paige  (N.  Y.)  554;  Ninth  Ave. 
R.  Co.  v.  New  York  El.  R.  Co.,  (C.  PI.  Gen. 
T.)  3  Abb.  N.  Cas.  (N.  Y.)  347. 

North  Carolina.  —  Atty.-Gen.  v.  Blount,  4 
Hawks  (n  N.  Car.)  384,  15  Am.  Dec.  526; 
Wilder  v.  Strickland,  2  Jones  Eq.  (^5  N.  Car.) 
386. 

Ohio.  —  Erkenbrecher  v.  Este,  1  Cine.  Super. 
Ct.  368;  Dayton  v.  Roberts,  1  Ohio  Dec.  3S5. 

Oregon.  —  Parrish  v.  Stephens,  1  Oregon  73. 

Pennsylvania.  —  Philadelphia's  Appeal,  78 
Pa.  St.  33;  Hough  v.  Doylestown,  4  Brews. 
(Pa.)  333- 

Tennessee.  —  Philips  v.  Stocket,  1  Overt. 
(Tenn.)  200. 

West  Virginia.  —  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476. 

Wisconsin.  —  Janesville  v.  Carpenter,  77 
Wis.  288,  20  Am.  St.  Rep.  123. 

Case  Must  Be  One  in  Which  Substantial  Dam- 
ages Would  Be  Recoverable. —  Dent  v.  Auction 
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irreparable  in  damages  or  irremediat 
natural  or  inevitable  consequence  of 
that  the  danger  is  imminent.3 

Mart  Co.,  L.  R.  2  Eq.  238;  Adams  v.  Michael, 
38  Md.  123,  17  Am.  Rep.  516. 

Danger  of  Trifling  Discomfort  or  Annoyance  Does 
Not  Authorize  Remedy.  —  Ray  v.  Lynes,  10  Ala. 
63;  Rouse  v.  Martin,  75  Ala.  510,  51  Am.  Rep. 
463;  Straus  v.  Barnett.  140  Pa.  St.  in. 

banger  of  Direct  and  Inevitable  Injury  Must  Be 
Shown,  mere  fear  being  insufficient.  Anony- 
mous, 3  Atk.  750;  Davidson  v.  Isham,  9  N.  J. 
Eq.  186;  Carpenter  v.  Cummings,  2  Phila.  (Pa.) 
74,  13  Leg.  Int.  (Pa.)  76;  Sellers  v.  Pennsyl- 
vania R.  Co.,  10  Phila.  (Pa.)  319,  32  Leg.  Int. 
(Pa.)  106.  Compare  Wier's  Appeal,  74  Pa. 
St.  230. 

1.  Danger  of  Injury  Irreparable  in  Damages  or 
Irremediable  at  Law  Must  Be  Shown  —  England. 
—  Ally. -Gen.  v.  Cambridge  Consumers  Gas 
Co.,  L.  R.  4  Ch.  71;  Fletcher  v.  Bealey,  28  Ch. 
D.  6S8. 

Canada.  —  Magec  v.  London,  etc.,  R.  Co.,  6 
Grant  Ch.  (U.  C.)  170. 

United  States.  —  Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)oi;  Spooner  v.  Mc- 
Connell,  1  McLean  (U.S.)  337;  Works  v.  Junc- 
tion R.  Co.,  5  McLean  (U.  S.)  425;  Silliman  v. 
Hudson  River  Bridge  Co.,  4  Blatchf.  (U.  S.) 
395;  Parker  v.  Winnipiseogee  Lake  Cotton, 
etc.,  Co.,  2  Black  (U.  S.)  545;  Illinois,  etc., 
R.,  etc.,  Co.  v.  St.  Louis,  2  Dill.  (U.  S.)  70. 

Alabama.  —  State  v.  Mobile,  5  Port.  (Ala.) 
279.  30  Am.  Dec.  564;  Rosser  v.  Randolph,  7 
Port.  (Ala.)  238,  31  Am.  Dec.  712;  Walker  v. 
Allen,  72  Ala.  456;  Rouse  v.  Martin,  75  Ala. 
510,  51  Am.  Rep.  463. 

California.  —  Middleton  v.  Franklin,  3  Cal. 
238. 

Florida.  —  Thebaut  v.  Canova,  11  Fla.  143. 

Illinois.  —  Snell  v.  Buresh.  123  III.  151; 
Newell  v  Sass,  142  111.  104:  Barrett  v.  Mt. 
Greenwood  Cemetery  Assoc.,  159  111.  385,  50 
Am.  St.  Rep.  168;  Chicago  Gen.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  181  111.  605. 

Iowa.  —  Waterloo  v.  Waterloo  St.  R.  Co.,  71 
Iowa  193. 

Kentucky.  —  Miley  v.  A'Hearn,  (Ky.  1892) 
18  S.  W.  Rep.  530. 

Maryland. —  Hamilton  v.  Whitridge,  11 
Md.  128,  69  Am.  Dec.  184;  Lamborn  v.  Coving- 
ton Co.,  2  Md.  Ch.  4og. 

Massachusetts.  —  Atty.-Gen.  v.  Metropolitan 
R.  Co.,  125  Mass.  515,  28  Am.  Rep.  264. 

Mississippi.  —  Green  v.  Lake,  54  Miss.  540, 
28  Am.  Rep.  378. 

Missouri.  —  Welton  v.  Martin,  7  Mo.  307. 

New  Jersey.  —  Atty.-Gen.  v.  New  Jersey  R., 
etc.,  Co.,  3  N.  J.  Eq.  136;  Thompson  v.  Pater- 
son,  etc.,  R.  Co.,  9  N.  J.  Eq.  526;  Thompson 
v.  Paterson,  9  N.  J.  Eq.  624;  Wolcott  v.  Melick, 
II  N.  J.  Eq.  204,  66  Am.  Dec.  790;  Hinchman 
v.  Paterson  Horse  R.  Co.,  17  N.  J.  Eq.  75,  86 
Am.  Dec.  252;  Morris,  etc.,  R.  Co.  v.  Prudden, 
20  N.  J.  Eq.  530. 

New  York.  —  Mohawk  Bridge  Co.  v.  Utica, 
etc.,  R.  Co.,  6  Paige  (N.  Y.)  554;  Rochester  v. 
Curtiss,  Clarke  (N.  Y.)  336;  Rochester  v. 
Erickson,  46  jBarb.  (N.  Y.)  92;  Ninth  Ave.  R. 
Co.  v.  New  York  El.  R.  Co.,  (C.  PI,  Gen.  T.) 
3  Abb.  N.  Cas.  (N.  Y.)  347. 


e  at  law;1  that  the  injury  will  be  a 
the  act  sought  to  be  restrained  ;  2  and 

North  Carolina.  —  Atty.-Gen.  v.  Blount,  4 
Hawks  (n  N.  Car.)  384,  15  Am.  Dec.  526; 
Barnes  v.  Calhoun,  2  Ired.  Eq.  (37  N.  Car.) 
199;  Atly.-Gen.  v.  Lea,  3  Ired.  Eq.  (38  N.  Car.) 
301;  Wilder  v.  Strickland,  2  Jones  Eq.  (55  N. 
Car.)  386;  Clark  v.  Lawrence,  6  Jones  Eq.  (59 
N.  Car.)  83.  78  Am.  Dec.  241;  Dorsey  v.  Allen, 
85  N.  Car.  358,  39  Am.  Rep.  704. 

Oregon.  —  Parrish  v.  Stephens,  1  Oregon  73. 

Pennsylvania. — Com.  v.  Rush,  14  Pa.  St. 
186;  Com.  v.  Pittsburgh,  etc.,  R.  Co.,  24  Pa. 
St.  159,  62  Am.  Dec.  372;  Philadelphia's  Ap- 
peal, 78  Pa.  St.  33;  Faust  v.  Second,  etc.,  St. 
Pass.  R.  Co.,  3  Phila.  (Pa.)  164,  15  Leg.  Int. 
(Pa.)  221. 

South  Carolina.  —  Lining  v.  Geddes,  I  Mc- 
Cord  Eq.  (S.  Car.)  304. 

Texas.  —  Dunn  v.  Austin,  77  Tex.  139. 

Vermont.  —  Lyon  v.  McLaughlin,  32  Vt.  423. 

Virginia .  — Talley  v.  Tyree,  2  Rob.  (Va.)49g. 

Compare  Gardner  v.  Newburgh,  2  Johns.  Ch. 
(N.  Y.)  162,  7  Am.  Dec.  526,  and  Aldrich  v. 
Howard,  7  R.  I.  87,  holding  respectively  that 
the  diversion  of  a  watercourse  and  the  erection 
of  a  destructive  nuisance  may  be  enjoined, 
even  though  remediable  at  law. 

What  Is  Irreparable  Mischief.  —  A  nuisance 
which  operates  to  destroy  health  or  seriously 
diminish  the  comfortable  enjoyment  of  the 
plaintiff's  dwelling  is  irreparable  mischief 
irremediable  at  law.  Ogletree  v.  McQuaggs, 
67  Ala.  580,  42  Am.  Rep.  112. 

2.  Injury  Must  Be  Natural  Consequence  of  Act 
Sought  to  Be  Restrained.  —  Carpenter  v.  Cum- 
mings,  2  Phila.  (Pa.)  74,  13  Leg.  Int.  (Pa.)  76. 

Thus  the  mere  fact  that  a  steam  engine  or 
boiler  may  explode  does  not  justify  an  injunc- 
tion restraining  its  further  use.  Davidson  v. 
Isham,  9  N.  J.  Eq.  186;  Carpenter  v.  Cum- 
mings, 2  Phila.  (Pa.)  74,  13  Leg.  Int.  (Pa.)  76. 

The  same  rule  is  applicable  to  a  gas  manu- 
factory. Cleveland  v.  Citizens  Gas  Light  Co., 
20  N.  J.  Eq.  201. 

3.  Danger  Must  Be  Imminent  —  England. — 
Fletcher  v.  Bealey,  28  Ch.  D.  688. 

United  States.  —  Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)gi;  Spooner  v.  Mc- 
Connell,  1  McLean  (U.  S.)  337;  Parker  v. 
Winnipiseogee  Lake  Cotton,  etc.,  Co.,  2  Black 
(U.  S.)  545- 

Alabama.  —  Rosser  v.  Randolph,  7  Port. 
(Ala.)  238,  31  Am.  Dec.  712;  Kingsbury  v. 
Flowers,  65  Ala.  479,  39  Am.  Rep.  14. 

Arew  Jersey.  —  Robeson  v.  Pittenger,  2  N.  J. 
Eq.  57,  32  Am.  Dec.  412. 

New  York.  —  Morgan  v.  Binghamton,  102 
N.  Y.  500;  Van  Bergen  v.  Van  Bergen,  3  Johns. 
Ch.  (N.  Y.)  282,  8  Am.  Dec.  511:  Rochester  v. 
Curtiss,  Clarke  (N.  Y.)  336;  Drake  v.  Hudson 
River  Co.,  7  Barb.  IN.  Y.)  508;  Rochester  :•. 
Erickson,  46  Barb.  (N.  Y.)  92. 

Pennsylvania .  —  Carpcnlei  v.  Cummings,  2 
Phila.  (Pa.)  74,  13  Leg.  Int.  (Pa.)  76;  Faust 
v.  Second,  etc.,  St.  Pass.  R.  Co.,  3  Phila.  (Pa.) 
164,  15  Leg.  Int.  (Pa  )  221. 

But  Complainant  Is  Not  Required  to  Wait  until 
Injury  Is  Inflicted.  —  Miley  v.  A'Hearn,  (Ky. 
1892)  18  S.  W.  Rep.  530. 
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Possibility  that  Evil  May  Bo  Avoided.  — -  But  where  the  danger  is  imminent  and 
the  injury  apprehended  great,  the  relief  will  not  be  refused  because  of  a  pos- 
sibility that  the  evil  may  be  avoided.1 

Diminution  of  Value.  -  An  injunction  will  not  be  granted  to  enjoin  a  threat - 
ened  use  of  property  not  amounting  to  a  legal  nuisance,  merely  because  it 
will  diminish  the  value  of  the  complainant's  property, 8  or  increase  the  rates 
of  his  fire  insurance.3 

Restraining  Erection  of  Building.  —  Where  the  claim  to  relief  is  based  upon  the 
use  which  is  to  be  made  of  a  lawful  erection,  the  court  will  ordinarily  refuse 
to  enjoin  the  construction  or  completion  of  the  erection;  but  in  such  case  the 
defendant,  if  he  proceeds,  does  so  at  his  peril,  and  is  liable  to  an  injunction 
or  an  action  of  damages,  if  such  use  results  in  a  nuisance.4  If  a  building  of 
itself  will  be  a  nuisance  its  erection  may,  of  course,  be  enjoined.5 

//.  PARTIES  —  (i)  Complainant. — A  bill  to  enjoin  a  threatened  public 
nuisance  may  be  maintained  by  the  attorney-general  (or  any  other  law  offi- 
cer who  is  empowered  to  represent  the  government),6  either  ex  officio  or  ex 


1.  Possibility  that  Injury  May  Not  Ensue.  — 

Ripon  v.  Hobart,  3  Myl.  &  K.  169;  St.  James' 
Church  v.  Arrington,  36  Ala,  546,  76  Am.  Dec. 
332;  Mohawk  Bridge  Co.  v.  Utica,  etc.,  R. 
Co.,  6  Paige  (N.  Y.)  554;  Phcenix  v.  Emigra- 
tion Com'rs,  (N.  Y.  Super.  Ct.  Spec.  T.)  1  Abb. 
Pr.  (N.  Y.)  466;  Faust  v.  Second,  etc.,  St.  Pass. 
R.  Co.,  3  Phila.  (Pa.)  164,  15  Leg.  Int.  (Pa.)22i; 
Philadelphia  v.  Thirteenth,  etc.,  St.  Pass.  R. 
Co.,  8  Phila.  (Pa.)  648. 

2.  Depreciation  of  Property  Values  Insufficient 
Ground  —  England.  —  Harrison  v.  Good,  L.  R. 
11  Eq.  338. 

United  States.  —  Parker  v.  Winnipiseogee 
Lake  Cotton,  etc.,  Co.,  2  Black  (U.  S.)  545. 

California.  —  McCloskey  7'.  Kreling,  76  Cal. 
511;  Siskiyou  Lumber,  etc.,  Co.  v.  Rostel,  121 
Cal.  511. 

Missouri.  —  Welton  v.  Martin,  7  Mo.  307; 
Van  De  Vere  v.  Kansas  City,  107  Mo.  83,  28 
Am.  St.  Rep.  396. 

New  Jersey.  —  Hogencamp  v.  Paterson  Horse 
R.  Co.,  17  N.  J.  Eq.  83;  Morris,  etc.,  R.  Co. 
v.  Prudden,  20  N.  J.  Eq.  530. 

New  York.  —  Stilwell  v.  Buffalo  Riding 
Academy,  (Supm.  Ct.  Spec.  T.)  21  Abb.  N. 
Cas.  (N.  Y.)  472. 

Pennsylvania.  —  Rhodes  v.  Dunbar,  57  Pa. 
St.  274,  98  Am.  Dec.  221. 

South  Carolina.  —  Lining  v.  Geddes,  I  Mc- 
Cord  Eq.  (S.  Car.)  304. 

Injury  to  Prestige  of  Complainant's  House,  mak- 
ing it  less  desirable  for  a  certain  class  of 
boarders,  does  not  authorize  an  injunction. 
Duncan  v.  Hayes,  22  N.  J.  Eq.  25. 

3.  Increase  of  Fire  Insurance  Rates  Insufficient 
Ground.  —  McCloskey  v.  Kreling,  76  Cal.  511; 
Siskiyou  Lumber,  etc.,  Co.  v.  Rostel,  121  Cal. 
511;  Duncan  v.  Hayes,  22  N.  J.  Eq.  25; 
Rhodes  v.  Dunbar,  57  Pa.  St.  274,  98  Am. 
Dec.  221:  Chambers  v.  Cramer,  49  W.  Va. 
395- 

4.  Erection  "Will  Not  Be  Enjoined  Where  Injury 
la  Apprehended  from  Use  Thereof  Only  —  United 

States.  —  Flint  v.  Russell.  5  Dill.  (U.  S.)  151. 

Georgia.  —  Mygatt  v.  Goetchins,  20  Ga.  350. 

Indiana.  —  Keiser  v.  Lovett,  85  Ind.  240,  44 
Am.  Rep.  10. 

Missouri.  —  Van  De  Vere  v.  Kansas  City, 
107  Mo.  83,  28  Am.  St.  Rep.  396. 

New  Jersey.  —  Wolcott  v.  MelicK,  11  N.  J. 


Eq.  204,  66  Am.  Dec.  790;  Cleveland  v.  Citi- 
zens Gas  Light  Co.,  20  N.  J.  Eq.  201;  Atty.- 
Gen.  v.  Steward,  20  N.  J.  Eq.  415;  Duncan  v. 
Hayes,  22  N.  J.  Eq.  25. 

New  York.  —  Peck  v.  Elder,  3  Sandf.  (N.  Y.) 
126;  Depierris  v.  Mattern,  (Supm.  Ct.  Spec. 
T.)  10  N.  Y.  Supp.  626. 

Tennessee.  —  Kirkman  v.  Handy,  11  Humph. 
(Tenn.)  406,  54  Am.  Dec.  45. 

Vermont.  —  Curtis  v.  Winslow,  38  Vt.  690. 

Compare  Rhodes  v.  Dunbar,  57  Pa.  St.  274, 
98  Am.  Dec.  221,  and  Sellers  v.  Pennsylvania 
R.  Co.,  10  Phila.  (Pa.)  319,  32  Leg.  Int.  (Pa  ) 
106,  holding  that  a  court  of  equity  has  ample 
power  to  prevent  the  erection  of  any  structure 
intended  for  a  purpose  which  will  be  a  nui- 
sance perse.  Compare  also  Umfre  ville  v.  John- 
son, L.  R.  10  Ch.  580;  Coker  v.  Birge,  9  Ga. 
425,  54  Am.  Dec.  347,  and  Whitaker  v.  Hud- 
son, 65  Ga.  43,  wherein  injunctions  were 
granted  restraining  the  ereciion  of  a  cement 
and  chemical  manufactory,  of  a  livery  stable, 
and  of  a  blacksmith  shop,  respectively,  upon 
affidavits  showing  that  they  would  be  nui- 
sances. 

5.  When  Erection  of  Building  May  Be  Enjoined. 

—  The  erection  of  a  permanent  building  upon 
land  dedicated  for  use  as  a  street,  may  be  en- 
joined. State  v.  Mobile,  5  Port.  (Ala.)  279,  30 
Am.  Dec.  564;  Lutterloh  v.  Cedar  Keys,  15 
Fla.  306;  Columbus  v.  Jaques,  30  Ga.  506: 
Harrisburg's  Appeal,  (Pa.  1887)  10  Atl.  Rep. 
787.  See  also  McDonald  v.  Newark,  42  N.  J. 
Eq.  136.  Compare  Higgins  v.  Princeton,  8  N. 
J.  Eq.  309. 

And  the  erection  of  a  mill  upon  a  railroad's 
right  of  way  may  be  enjoined  by  the  railroad. 
Cunningham  v.  Rome  R.  Co.,  27  Ga.  499. 

6.  Attorney-General  May  Enjoin  Threatened 
Public  Nuisance  —  England.  ■ —  Baines  v.  Baker, 
Ambl.  158;  Attv.-Gen.  v.  Oxford,  etc.,  R.  Co.. 
2  W.  R.  330;  Ware  v.  Regent's  Canal  Co.,  3 
De  G.  &  J.  212;  Any. -Gen.  v.  Shrewsbury 
Bridge  Co.,  21  Ch.  D.  752.  See  also  the  title 
Attorney-General,  vol.  3,  p.  476. 

United  States.  —  Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)  91. 

Delaware.  —  Harlan,  etc.,  Co.  v.  Paschall,  5 
Eel.  Ch.  435. 

Illinois.  —  Vail  v.  Mix,  74  111.  127;  Hunt  v. 
Chicago   Horse,  etc.,  R.  Co.,  121   111.  638; 
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relatione,1  or  by  a  private  person  who 
therefrom;  2  but  may  not  be  maintained 
injury  beyond  that  which  he  will  share 

Stewart  v.  Chicago  Gen.  St.  R.  Co.,  5S  111. 
App.  446. 

Massachusetts.  —  Dist.- Atty.  v.  Lynn,  etc., 
R.  Co.,  16  Gray  (Mass.)  242;  Atty. -Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.,  133  Mass.  361. 

Ne-o  Jersey. —  Higbee  v.  Camden,  etc.,  R. 
Co.,  19  N.  J.  Eq.  276;  Atty. -Gen.  v.  Delaware, 
etc  ,  R.  Co.,  27  N.  J.  Eq.  631. 

New  York.  —  People  v.  Vanderbilt,  26  N.  Y. 
287;  W.itertown  v.  Cowen,  4  Paige  (N.  Y.)  510, 
27  Am.  Dec.  80;  People  v.  Metropolitan  Tele- 
phone, etc.,  Co.,  31  Hun  (N.  Y.)  596;  Ninth 
Ave.  R.  Co.  v.  New  York  El.  R.  Co.,  (C.  PI. 
Gen.  T.)  3  Abb.  N.  Cas.  (N.  Y.)  347. 

Ohio. — State  v.  Dayton,  etc.,  R.  Co.,  36 
Ohio  Si.  437. 

Pennsylvania.  —  Piddle  v.  Ash,  2  Ashm.  (Pa.) 
211;  Atty. -Gen.  ».  Lombard,  etc.,  St.  Pass.  R. 
Co.,  10  Phila.  (Pa.)  352,  32  Leg.  Int.  (Pa.)  238. 

South  Dakota.  — Huron  v.  Volga  Bank,  8  S. 
Dak.  449,  59  Am.  Si.  Rep.  769. 

See  also  the  title  Attorney-General,  vol.  3, 
p.  481 ;  and  generally  on  the  question  of  parties, 
the  title  Nuisances,  14  Encyc.  Pl.  and  Pr., 
p.  1 136  et  sea. 

Law  Officer  Empowered  to  Conduct  Public  Suit 
May  Enjoin  Public  Nuisance.  —  Coast  Line  R. 
Co.  v.  Cohen,  50  Ga.  51;  Dist. -Atty.  v.  Lynn, 
etc.,  R.  Co  ,  16  Gray  (Mass.)  242;  Spader  v. 
New  York  El.  R.  Co.,  (N.  Y.  Super.  Ct.  Spec. 
T.)  3  Abb.  N.  Cas.  (N.  Y.)  467;  Putnam  v. 
Valentine,  5  Ohio  187;  Huron  v.  Volga  Bank, 
8  S.  Dak.  449,  59  Am.  St.  Rep.  769. 

Injunction  Suit  May  Be  Maintained  in  Name  of 
State  or  People  of  State.  —  Green  v.  Oakes,  17 
III.  249;  Smith  v.  McDowell,  14S  111.  51;  Davis 
v.  New  York,  14  N.  Y.  506,  67  Am.  Dec.  186; 
People  v.  Metropolitan  Telephone,  etc.,  Co., 
31  Hun  (N.  Y.)  59b;  Putnam  v.  Valentine,  5 
Ohio  187;  Engs  v.  Peckham,  11  R.  I.  210; 
Huron  <>.  Volga  Bank,  8  S.  Dak.  449,  59  Am 
St.  Rep.  769. 

1.  Attorney-General  May  Proceed  With  or  With- 
out Relator.  —  Dist. -Atty.  v.  Lynn,  etc.,  R.  Co., 
16  Gray  (Miss.)  242;  Atty  -Gen.  v.  Delaware, 
etc.,  R.  Co.,  27  N.  J.  Eq.  631;  State  v.  Dayton, 
etc.,  R.  Co.,  36  Ohio  St.  437. 

2.  Private  Person  Who  Will  Sustain  Special 
Damages  May  Enjoin  —  England.  —  Atty. -Gen. 

Forbes,  2  Myl.  &  C.  123;  Cook  v.  Bath,  L. 
R.f)  Eq.  177;  Atty. -Gen.  v.  Metropolitan  Board 
of  Works,  1  Hem.  &  M.  298;  Spencer  v.  Lon- 
don, etc.,  R.  Co  ,  8  Sim.  193. 

Canada.  —  Dund:is  v.  Hamilton,  etc.,  Road 
Co.,  18  Grant  Ch.  (U.  C.)  311. 

United  States.  — Georgetown  v.  Alexandria 
Canal  Co.,  12  Pet.  (U.  S.)  91;  Works  v.  Junc- 
tion R.  Co.,  5  McLean  (U.  S.)  425;  Grand 
Trunk  R.  Co.  v.  Backus,  46  Fed.  Rep  211. 

Alabama.  —  Rosser  v.  Randolph,  7  Port. 
(Ala.)  238,  31  Am.  Dec.  712;  Columbus,  etc., 
R.  Co.  v.  Withcrow,  82  Ala.  190. 

Arkansas.  —  Wellborn  v.  Davies,  40  Ark.  83. 

California.  —  Cowell  v.  Martin,  43  Cal.  605. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Denver 
City  R.  Co.,  2  Colo.  673. 

Conneeticut.  —  Frink  v.  Lawrence,  20  Conn. 
120;  Wheeler  v.  Bedford,  54  Conn.  246. 


is  likely  to  sustain  special  damages 
by  a  private  person  who  will  suffer  no 
in  common  with  the  general  public.3 

Delaware.  —  Harlan,  etc.,  Co.  v.  Paschall,  5 
Del.  Ch.  435. 

Illinois.  —  Green  v.  Oakes,  17  111.  249;  Vail 
z>.  Mix,  74  111.  127;  Snell  v.  Buresh,  123  111.  151 ; 
Field  v.  Barling,  149  111.  556;  Earll  v.  Chicago, 
136  111.  277,  Smith  v.  McDowell,  148  III.  51; 
Bez  v.  Chicago,  etc.,  R.  Co.,  23  111.  App.  137. 

Indiana.  —  Kaufman  v.  Stein,  138  Ind.  49, 
46  Am.  St.  Rep.  368. 

Iowa.  —  Musser  v.  Hershev,  42  Iowa  356. 
Maryland.  —  Roman  v.  Strauss,  10  Md.  89; 
Hamilton  v.  Whitridge,  n  Md.  128,  69  Am. 
Dec.  184. 

Michigan.  —  Pratt  v.  Lewis,  39  Mich.  7. 
Minnesota.  —  Wilder  v.  De  Cou,  26  Minn.  10. 
Mississippi .  —  Whitfield  v.  Rogers,  26  Miss. 
84,  59  Am.  Dec.  244. 

Missouri.  —  Welton  v.  Martin,  7  Mo.  307; 
Glaessner  v.  Anheuser-Busch  Brewing  Assoc., 
100  Mo.  508. 

New  Jersey.  —  Gilbert  v.  Morris  Canal,  etc., 
Co.,  8  N.  J.  Eq.  495;  Higbee  v.  Camden,  etc., 
R.  Co.,  19  N.  J.  Eq.  276. 

New  York.  —  Davis  v.  New  York,  14  N.  Y. 
506,  67  Am.  Dec.  186;  Milhau  v.  Sharp,  27  N. 
Y.  611,  84  Am.  Dec.  314;  Corning  v.  Lovverre, 
6  Johns.  Ch.  (N.  Y.)  439;  Ninth  Ave.  R.  Co. 
v.  New  York  El.  R.  Co.,  (C.  PI.  Gen.  T.)  3 
Abb.  N.  Cas.  (N.  Y.)  347. 

North  Carolina.  —  Barnes  v.  Calhoun,  2  Ired. 
Eq.  (37  N.  Car.)  199. 

Ohio.  —  Brown  v.  Manning,  6  Ohio  298,  27 
Am.  Dec.  255. 

Oregon.  —  Walts  v.  Foster,  12  Oregon  247; 
Blagen  v.  Smith,  34  Oregon  394. 

Pennsylvania.  —  Moyamensing  Tp.  v.  Long, 
1  Pars.  Eq.  Cas.  (Pa.)  143;  Faust  v.  Second, 
etc.,  St.  Pass.  R.  Co.,  3  Phila.  (Pa.)  164,  15 
Leg.  Int.  (Pa.)  221;  Biddle  v.  Ash,  2  Ashm. 
(Pa.)  211;  Philadelphia  v.  Thirteenth,  etc.,  St. 
Pass.  R.  Co.,  8  Phila.  (Pa  )  648. 

West  Virginia.  —  Keystone  Bridge  Co.  v. 
Summers,  13  W.  Va.  476. 

Wisconsin.  —  Walker  v.  Shepardson,  2  Wis. 
384,  60  Am.  Dec.  423;  Barnes  v.  Racine.  4 
Wis.  454;  Williams  v.  Smith,  22  Wis.  594; 
Wisconsin  River  Imp.  Co.  ->.  Lyons.  30  Wis. 
61;  Potter  v.  Mcnasha,  30  Wis.  492;  Pettibone 
v.  Hamilton,  40  Wis.  402. 

3.  Private  Person  Who  Will  Suffer  Common  In- 
jury Only  Not  Entitled  to  Enjoin —  England.  — 
Haines  v.  Baker,  Ambl.  158;  Ware  v.  Regent's 
Canal  Co.,  3  De  G.  &  J  212. 

Canada.  —  Magee  v.  London,  etc.,  R.  Co.,  6 
Grant  Ch.  (U.  C.)  170. 

United  States.  —  Spooner  v.  MrConnell,  I 
McLean  (U.  S.)  337;  Works  v.  Junction  R. 
Co.,  5  McLean  (U.  S.)  425;  St.  Louis  v.  Knapp, 
etc.,  Co.,  2  McCrary  (U.  S.)  516;  Osborne  v. 
Brooklyn  City  R.  Co.,  5  Blatchf.  (U.  S.)  366; 
Currier  v.  West  Side  El.  Patent  R.  Co.,  6 
Blatchf.  (U.  S.)  4S7;  Illinois,  etc.,  R.,  etc., 
Co.  v.  St.  Louis.  2  Dill.  (U.  S.)  70. 

California.  —  Payne  v.  McKinley,  54  Cal. 
532. 

Colorado.  —  Denver,  etc.,  R.  Co.  v.  Denver 
Citv  R.  Co.,  2  Colo.  673. 

Connecticut.  —  Bigelow  v.  Hartford  Bridge 
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In  the  case  of  a  mere  purpresture  the  bill  must  be  brought  in  the  name  of 

the  state  or  its  attorney-general.1 

Municipal  Corporation.  —  When  a  municipal  corporation  will  be  specially  injured 
by  a  public  nuisance  it  may,  of  course,  enjoin  its  erection  in  the  same  manner 
as  .1  private  individual  may.2  A  county  or  municipality  which  is  clothed  with 
the  power  and  charged  with  the  duty  of  regulating  and  controlling  the  use  of 
its  highways  or  streets  is  entitled,  as  a  necessary  incident  to  the  exercise  of 
such  power  and  duty,  to  maintain  a  bill  in  its  own  name  to  prevent  the 
obstruction  of  such  streets  or  highways,  without  making  the  state  a  party,  and 
irrespective  of  the  amount  of  pecuniary  damages  which  may  be  caused  by 
the  obstruction.3    It  has  even  been  held  that  the  liability  of  a  municipal  cor- 


Co.,  14  Conn.  565,  36  Am.  Dec.  502;  O'Brien 
v.  Norwich,  etc.,  R.  Co.,  17  Conn.  375. 

Delaware.  —  Harlan,  etc.,  Co.  v.  Paschall,  5 
Del.  Ch.  435. 

Florida.  —  Garnett  v.  Jacksonville,  etc.,  R. 
Co..  20  Fla.  889. 

Georgia.  —  Coast  Line  R.  Co.  v.  Cohen,  50 
Ga.  451;  Harrell  v.  Iiannum,  56  Ga.  508. 

Illinois.  —  Vail  v.  Mix,  74  111.  127;  Chicago 
Gen.  R.  Co.  v.  Chicago,  etc.,  R.  Co.,  181  111. 
605;  Stewart  v.  Chicago  Gen.  St.  R.  Co.,  58 
111.  App.  446;  Grant  v.  Defenbaugh,  91  111. 
App.  618. 

Indiana.  —  McCowan  v.  Whitesides,  31  Ind. 
235- 

Iowa.  —  Prince  v.  McCoy,  40  Iowa  533. 

Maine.  —  Taylor  v.  Portsmouth,  etc.,  St.  R. 
Co..  91  Me.  193,  64  Am.  St.  Rep.  216. 

Maryland.  —  Delaware,  etc.,  R.  Co.  v. 
Stump,  8  Gill  &  J.  (Md  )479,  29  Am.  Dec.  561. 

Minnesota,  —  Dawson  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  15  Minn.  136,  2  Am.  Rep.  109. 

New  Jersey.  —  Bechtel  v.  Carslake,  II  N.  J. 
Eq.  500;  Allen  v.  Chosen  Freeholders,  13  N. 
J.  Eq.  68;  Hinchman  v.  Paterson  Horse  R. 
Co.,  17  N.  J.  Eq.  75,  86  Am.  Dec.  252;  Higbee 
v.  Camden,  etc.,  R.  Co.,  19  N.  J.  Eq.  276; 
Morris,  etc.,  R.  Co.  v.  Prudden,  20  N.  J.  Eq. 
530. 

Areiv  York.  —  Ninth  Ave.  R.  Co.  v.  New 
York  El.  R.  Co.,  (C.  PI.  Gen.  T.)  3  Abb.  N. 
Cas.  (N.  Y.)  347;  Spader  v.  New  York  El.  R. 
Co.,  (N.  Y.  Super.  Ct.  Spec.  T.)  3  Abb.  N.  Cas. 
(N.  Y.)  467. 

North  Carolina.  —  Frizzle  v.  Patrick,  6  Jones 
Eq.  (59  N.  Car.)  354. 

Oklahoma.  —  U.  S.  v.  Choctaw,  etc.,  R.  Co., 
3  Okla.  404. 

Oregon.  —  Esson  v.  VVattier,  25  Oregon  7. 

Pennsylvania.  —  Peterson  v.  Navy  Yard,  etc., 
R.  Co  ,  5  Phila.  (Pa.)  199.  20  Leg.  Int.  (Pa.)  4. 

South  Dakota.  —  Huron  v.  Volga  Bank,  8  S. 
Dak.  449,  59  Am.  St.  Rep.  769. 

Virginia.  —  Beveridge  v.  Lacey,  3  Rand. 
(Va.)  63. 

West  Virginia.  —  Keystone  Bridge  Co.  v. 
Summers,  13  VV.  Va.  476. 

1.  Only  State  Can  Enjoin  Purpresture.  —  Engs 
v.  Peckham,  11  R.  1.  210.  See  also  the  title 
Attorney-General,  vol.  3,  p  481. 

2.  Special  Injury  Will  Sustain  Suit  by  Munici- 
pality. —  Davton  v.  Roberts,  1  Ohio  Dec.  385. 

3.  County  Having  Control  of  Highways  May  En- 
join Obstruction  Thereof.  —  Stearns  County  v.  St. 
Cloud,  etc.,  R.  Co  ,  36  Minn.  425. 

Municipality  Having  Control  of  Public  Streets 
and  Squares  May  Enjoin  Obstruction  Thereof  — ■ 
California.  —  San  Francisco  v.  Buckman,  m 


Cal.  25,  followed  in  People  v.  Holladay,  93  Cal. 
248,  27  Am.  St.  Rep.  186. 

Connecticut.  —  Stamford  v.  Stamford  Horse 
R.  Co.,  56  Conn.  381. 

Illinois.  —  Metropolitan  City  R.  Co.  v.  Chi- 
cago, 96  111.  620;  Chicago,  etc.,  R.  Co.  v. 
Quincy,  136  111.  489. 

Maryland.  —  Northern  Cent.  R.  Co.  v.  Balti- 
more, 21  Md.  93. 

Michigan.  —  Detroit,  etc..  Plank  Road  Co. 
v.  Macomb  Circuit  Judge,  109  Mich.  371. 

Minnesota. —  Buffalo  v.  Harling,  50  Minn. 
S5i. 

Neiv  Jersey.  —  Easton,  etc.,  R.  Co.  v.  Green- 
wich Tp.,  25  N.J.  Eq.  565;  Jersey  City  v.  New 
Jersey  Cent.  R.  Co.,  40  N.  J.  Eq.  417;  Newark 
v.  Delaware,  etc.,  R.  Co.,  42  N.  J.  Eq.  196. 

Pennsylvania.  —  Moyamensing  Tp.  v.  Long, 
1  Pars.  Eq.  Cas.  (Pa.)  143;  Philadelphia  1. 
Thirteenth,  etc.,  St.  Pass.  R.  Co.,  8  Phila.  (Pa.) 
648. 

Texas.  —  Rio  Grande  R.  Co.  v.  Brownsville, 

45  Tex.  88. 

Wisconsin.  —  Waukesha  Hygeia  Mineral 
Spring  Co.  v.  Waukesha,  83  Wis.  475,  followed 
in  Neshkoro  v.  Nest,  85  Wis.  126,  and  Eau 
Claire  v.  Matzke,  86  Wis.  291,  39  Am.  St.  Rep. 

900. 

See  also  Jacksonville  v.  Jacksonville  R.  Co., 
67  111.  540,  and  Williams  v.  Smith,  22  Wis.  600. 
Compare  Milwaukee  v.  Milwaukee,  etc.,  R. 
Co.,  7  Wis.  85,  and  Sheboygan  v.  Sheboygan, 
etc.,  R.  Co.,  2t  Wis.  667. 

Authority  to  Restrain  Violations  of  Ordinance 
includes  authority  to  enjoin  an  obstruction  pro- 
hibited by  ordinance.  Cohoes  v.  Delaware, 
etc..  Canal  Co.,  134  N.  Y.  397. 

Right  to  Sue  and  Be  Sued  confers  authority  to 
enjoin  threatened  obstruction.  San  Francisco 
v.  Buckman,  m  Cal.  1$,  following  People  v. 
Holladay,  93  Cal.  248,  27  Am.  St.  Rep.  186. 

Municipal  Corporation,  as  Representative  of 
Equitable  Rights  of  Inhabitants,  may  enjoin  the 
erection  of  a  building  upon  a  public  square. 
Watertown  v.  Cowen,  4  Paige  (N.  Y.)  510,  27 
Am.  Dec.  80. 

Streets  of  Washington.  —  The  United  States, 
having  legal  title  to  the  streets  of  Washington 
for  the  public  benefit,  may  enjoin  the  erection 
of  a  purpresture  thereon.  U.  S.  v.  Cole,  18 
D.  C.  504. 

Municipal  Corporation,  Empowered  to  Regulate 
Wharves  of  Navigable  Stream,  may  enjoin  the 
erection  of  an  unauthori7ed  wharf  Frankford 
v.  Lennig,  2  Phila.  (Pa  )  403,  10  Leg.  Int.  (Pa.) 
22;    Ravenswood  v.  Fleming,  22  W.  Va.  52, 

46  Am.  Rep.  485.  Compare  Exeter  v.  Devon, 
L.  R.  10  Eq.  232,  wherein  it  was  held  that  the 
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poration  to  respond  in  damages  for  injuries  caused  by  the  obstruction  of  a 
highway  gives  it  a  sufficient  interest  to  enable  it  to  maintain  such  a  bill.1  It 
seems,  however,  that  a  commissioner  or  supervisor  of  highways  is  not  entitled 
to  maintain  a  bill  in  his  own  name  to  enjoin  the  erection  of  an  obstruction,  in 
the  absence  of  a  statute  expressly  authorizing  him  so  to  do.a 

(2)  Defendant. — A  municipal  corporation  or,  it  seems,  the  state  even, 
may  be  enjoined  from  creating  a  nuisance  on  its  own  land.3 

2.  Criminal  Prosecution  —  a.  In  General.  —  The  usual  remedy  for  a  public 
or  common  nuisance  is  by  indictment,  and  this  lies  though  a  private  action 
may  also  be  maintainable  in  favor  of  an  individual  sustaining  special  and 
peculiar  damages.4 

Alleged  Nuisance  Must  Have  Caused  Injury  Complained  of.  —  But  the  thing  or  act 
which  is  the  ground  of  the  prosecution  must  be  shown  to  be  the  direct  and 
proximate  cause  of  the  nuisance.5  It  is  no  defense,  however,  that  the  nuisance 
complained  of  is  contributed  to  by  the  acts  of  others  over  whom  the  defendant 
had  no  control,6  if  there  would  be  a  nuisance  without  such  contribution.7 

b.  PUNISHMENT.  — A  person  charged  with  causing  or  continuing  a  public 
nuisance  may,  at  common  law,  be  punished  with  fine  or  imprisonment,  or 
both.8 

c.  Abatement.  —  Upon  a  conviction  for  the  maintenance  of  a  nuisance, 
the  court  may  order  the  nuisance  to  be  abated,9  but  whether  there  shall  be  an 
abatement  or  not  rests  in  the  legal  discretion  of  the  court,  which  is  not 
required  to  order  an  abatement  if  for  any  reason  it  cannot  be  properly  and 
lawfully  carried  into  effect.10 

d.  PERSONS  LIABLE— (i)  In  General.  —  To  maintain  an  indictment 
against  one  for  a  nuisance,  it  is  not  enough  merely  to  show  him  to  be  the 
owner  of  the  land  on  which  it  exists;  but  it  must  appear  that  he  either  erected 
or  continued  it,  or  in  some  way  sanctioned  its  erection  or  continuance. 11 

(2)  Nuisance  Created  by  Agent  or  Servant  —  Liability  of  Principal.  —  In  Eng- 
land it  has  been  held  that  the  owner  of  works  carried  on  for  his  profit  by  his 
agents  or  servants  is  liable  to  indictment  for  a  public  nuisance  caused  by  the 
acts  of  agents  or  servants  in  carrying  on  the  works,  though  the  particular  acts 
complained  of  may  have  been  without  the  master's  or  owner's  knowledge  and 

power  to  remove  obstructions  to  navigation  affirmed  in  53  N.  E.  Rep.  1129;  State  v.  Rankin, 

did  not  confer  authority  to  enjoin  the  unau  ihor-  3  S.  Car.  438. 

ized  erection  of  a  pier  in  the  river  Exe.  6.  Fact   that   Others   Besides  Defendant  Con- 

1.  Liability  to  Respond  in  Damages  Authorizes  tributed  to  Nuisance.  —  Rex  v.  Neil,  2  C.  &  P. 
Municipality  to  Enjoin.—  Burlington  v.  Schwarz-  483,  12  E.  C.  L.  226;  Dennis  v.  State,  91  Ind. 
man,  52  Conn.  181,  52  Am.  Rep.  571;  Wauke-  291. 

sha  Hygeia  Mineral  Spring  Co.  v.  Waukesha,  7.  State  v.  Holman,  104  N.  Car.  861. 

83  Wis.  475,  folio  wed  in  Neshkoro  v.  Nesi,  85  8.  Punishment  at  Common  Law.  —  Campbell 

Wis.  126,  and  Eau  Claire  v.  Matzke,  80  Wis.  v.  State,  16  Ala.  144;  Bollinger       Com.,  98 

291,  39  Am.  St.  Rep.  900.  Ky.  574;  State  v.  Hull,  21  Me.  84;  Slaughter 

2.  Commissioner  or  Supervisor  of  Highways  v.  People,  2  Dougl.  (Mich.)  335,  note;  Stale  v. 
Cannot  Enjoin.  —  Coykendall  v.  Durkee,  13  Noyes,  30  N.  II.  279;  Syracuse,  etc.,  Plank 
Hun  (N.  Y.)  260;  Putnam  v.  Valentine,  5  Ohio  Road  Co.  v.  People.  66  Barb.  (N.  Y.)  25;  Mun- 
187.  son  v.  People,  (Supm.  Ct.  Gen.  T.)  5  Park. 

3.  State  or  Municipal  Corporation  May  Be  En-  Crim.  (N.  Y.)  16. 

joined.  —  Brower  v.  New  York,  3  Barb.  (N.  Y.)  Similar  Punishment  under  Statute.  —  Matter  of 

254;  Phoenix  v.  Emigration  Com'rs,  (N.  Y.  'Kurtz,  68  Cal.  412;  State  v.  Munzenmaier,  24 

Super.  Ct.  Spec.  T.)  1  Abb.  Pr.  (N.  Y.)  466.  Iowa  87;  State  v.  Jordan,  39  Iowa  387;  State 

4.  Criminal  Prosecution  for  Public  Nuisance. —  v.  Anvverda,  40  Iowa  151;  State  v.  Haines,  30 
Reg.  v.  Crawshaw,  8  Cox  C.  C.  375;  Slate  v.  Me.  65;  Crippen  v.  People,  S  Mich.  117;  Stale 
Smiih,  82  Iowa  423;  State  v.  Holman,  104  N.  v.  Paggett,  8  Wash.  579. 

Car.  861;  State  v.  Meek,  112  Iowa  338.    See  But  under  statute  in  Montana,  the  punish- 
also  Harvey  v.  DeWoody,  18  Ark.  252;  Bohan  ment  must  be  by  fine  alone.    State  v.  Seventh 
v.  Port  Jervis  Gas  Light  Co.,  122  N.  Y.  32.  Judicial  Dist.  Ct.,  14  Mont.  452. 
And  see  the  title  Nuisances,  Encyc.  of  Pl.  and  9.  See  the  title  Abatement  OF  Nuisances, 
Pr.,  vol.  14,  p.  1093.  vol.  1,  p.  78. 

5.  Alleged  Nuisance  Must  Be  Proximate  Cause  10.  State  v.  Beal,  94  Me.  520. 

of  Injury.  —  State  v.  Holman,  104  N.  Car.  861;  11.  Persons  Liable  to  Indictment  in  General. — 

People  v.  Pelton,  36  N.  Y.  App.  Div.  450,  People  v.  Townsend,  3  Hill  (N.  Y.)  479. 
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against  his  general  orders.1  This  rule  is  regarded  as  being  no  infringement 
01  the  genera]  rule  that  a  person  is  not  criminally  answerable  for  the  acts  of 
his  agent,8  for  the  reason  that  the  proceeding,  though  of  a  criminal  nature  and 
form,  is  in  substance  in  the  nature  of  a  civil  proceeding,  inasmuch  as  the 
object  of  the  indictment  is  not  to  punish  the  defendant,  but  to  prevent  the 
nuisance  from  being  continued.3  But  in  the  United  States  the  general  rule 
that  the  master  cannot  be  made  criminally  liable  for  the  acts  of  his  servants 
has  been  applied  to  nuisances  created  by  a  servant  without  the  knowledge  and 
authority  of  the  master.'1 

Liability  of  Agent.  —  One  indicted  for  a  nuisance  cannot  defend  on  the  ground 
that  he  acted  as  the  agent  of  another  in  maintaining  the  nuisance,  though  this 
circumstance  may  serve  to  lessen  the  punishment.5 

(3)  Corporation.  ■ —  A  private  corporation  is,  like  an  individual,  subject  to 
prosecution  for  the  maintenance  of  a  public  nuisance.0  In  the  same  way  the 
directors  and  officers  may  be  made  defendants,  and  it  is  not  necessary  to  con- 
viction that  they  should  have  been  actually  engaged  in  work  upon  the  prem- 
ises; it  is  sufficient  if  the  work  is  carried  on  by  employees.7 

(4)  Feme  Covert.  —  During  coverture,  the  husband  has,  at  common  law, 
the  control  of  his  wife's  estate,  and  if  he  erect  a  nuisance  on  her  land,  she 
cannot  be  made  to  answer  criminally  either  for  the  erection  or  its  continu- 
ance.'4 Hut  in  New  York  it  has  been  held,  that  under  a  statute  conferring 
upon  the  feme  covert  the  right  of  separate  property,  she,  and  not  her  hus- 
band who  acts  as  her  agent  in  erecting  a  nuisance,  is  criminally  liable  for  the 
continuance  of  the  nuisance  on  her  lands.9 

(5)  Infant.  —  An  infant  only  a  year  or  two  old  upon  whose  land  a  nuisance 
is  erected  cannot  be  made  criminally  answerable  for  it.10 

3.  Action  for  Damages  —  a.  In  General. — The  ancient  common-law 
remedies  for  a  nuisance  were  the  writ  quod  permittat  prosternere  and  an  assize 
of  nuisance.  These  writs  are  no  longer  employed  in  England  or  in  the 
United  States,  being  superseded  by  an  action  on  the  case.11 

b.  Private  Nuisance.  —  Thus  an  action  on  the  case  is  a  proper  remedy 
for  a  purely  private  nuisance. 13  In  such  action  it  is  not  necessary  to  prove 
any  special  damage,  the  plaintiff  being  entitled  to  a  verdict  for  nominal  dam- 
ages at  least  upon  proving  the  nuisance.13 

1.  Liability  of  Principal  for  Nuisance  Created  by  8.  Nuisance  Erected  by  Husband  on  Wife's 
Agent.  —  Reg.  v.  Stephens,  L.  R.  1  Q.  B.  702.  Lands.  —  People  v.  Townsend,  3  Hill  (N.  Y.) 

See  also  Rex  v.  Medley,  6  C.  &  P.  292,  25  E.  479. 

C.  L.  403,  stated  under  the  title  Agency,  vol.  9.  People  v.  Crounse,  51  Hun  (N.  Y.)  489; 

1,  p.  1161,  note.  People  v.  Livingston,  27  Hun  (N.  Y.)  105. 

2.  See  the  title  Master  and  Servant,  vol.  10.  Criminal  Liability  of  Infant.  —  People  v. 
20,  p.  176.  Townsend,  3  1 1  i  1 1  (N.  Y.)  479. 

3.  Reg.  v.  Stephens,  L.  R.  1  Q.  B.  702.  11.  Ancient  Common-law  Remedies  Superseded 

4.  Master  Held  Not  Liable  for  Unauthorized  Acts  by  Action  on  the  Case. —  Blunr.  v.  Aiken,  15 
of  Servant.  -  Sloan  v.  State,  8  Ind.  312;  Stale  Wend.  (N.  Y.)  522,  30  Am.  Dec.  72;  Waggoner 
v.  Bacon,  40  Vt.  456.  v.  Jermaine,  3  Den.  (N.  Y.)  306,  45  Am.  Dec. 

5.  Criminal  Liability  of  Agent. — ■  Rex  v.  Med-  474.  See  the  title  Abatement  of  Nuisances, 
ley,  6  C.  &  P.  292,  25  E.  C.  L.  403;  State  v.  vol.  1,  p.  63,  and  the  title  Nuisances,  Encvc. 
Bell,  5  Port.  (Ala.)  365;  Duluth  v.  Mallett,  43  of  Pl.  and  Pr.,  vol.  14,  p.  1094. 

Minn.  204.    See  also  the  title  Agency,  vol.  1,  12.  Action  on  the  Case  the  Eemedy  for  a  Private 

p.  1134.  Nuisance. —  Harvey  v.  DeWoody,  18  Ark.  252; 

6.  Liability  of  Private  Corporation.  —  People  Crommelin  v.  Coxe,  30  Ala.  318,  'SS  Am.  Dec. 
v.  Detroit  White  Lead  Works,  82  Mich.  471.  120;  Hieskell  v.  Gross,  3  Brews.  (Pa.)  430; 
And  see  the  title  Corporations  (Private),  vol.  Holsman  v.  Boiling  Spring  Bleaching  Co.,  14 
7.  P-  841.  N.  J.  Eq.  335. 

As  10  the  liability  of  municipal  corporations  13.  Proof  of  Special  Damage  Unnecessary — Eng- 

to  indictment  for  the  maintenance  of  a  nui-  land.  —  Fay  v.  Prentice,  1  C.  B.  828,  50  E.  C. 

sance,  see  the  title  Municipal  Corporations,  L.  828. 

vol.  20,  p.  1231.  Alabama.  —  Stein  v.  Burden,  24  Ala.  130,  60 

7.  Liability  of  Directors  of  Corporation.  —  Rex  Am.  Dec.  453. 

v.  Medley,  6  C.  &  P.  292,  25  E.  C.  L.  403;  Peo-  Georgia.  —  Farley  v.  Gate  City   Gas  Light 

pie  v.  Detroit  White  Lead  Works,  82  Mich.  Co.,  105  Ga.  323. 

47 1 .  Indiana.  — Cory  v.  Silcox,  6  Ind.  39. 
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c.  PUBLIC  NUISANCE  —  (i)  In  General.  —  A  private  individual  may  have 
an  action  for  damages  arising  from  a  common  or  public  nuisance ;  but  he  must 
show  that  he  has  sustained  a  particular  injury  beyond  that  suffered  by  the 
public  at  large,  since  a  contrary  rule  would  cause  such  a  multiplicity  of  suits 
as  to  be  itself  an  intolerable  evil.1 


Iowa.  —  Van  Fossen  v.  Clark,  (Iowa  1901)  84 
N.  VV.  Rep  989,  52  L.  R.  A.  279. 

Maine. —  Butman  v.  Hussey,  12  Me.  407; 
Munroe  v.  Stickney,  48  Me.  462. 

Massachusetts.  —  Stowell  v.  Lincoln,  11  Gray 
(Mass.)  434. 

Minnesota.  —  Dorman  v.  Ames,  12  Minn.  451. 

Mississippi.  —  Chapman  v.  Copeland,  55 
Miss.  476. 

Missouri.  —  Freudenstein  v.  Heine,  6  Mo. 
App.  287;  Smiths  v.  McConathy,  11  Mo.  517; 
Bungenstock  v.  Nishnabotna  Drainage  Dist  , 
163  Mo.  198;  Paddock  v.  Somes,  102  Mo.  226. 

New  Hampshire.  —  Woodman  v.  Tufts.  9  N. 
H.  88;  Gerrish  v.  New  Market  Mfg.  Co.,  30 
N.  H.  478;  Blodgett  v.  Stone,  60  N.  H.  167. 

New  Jersey.  —  Phillips  v.  Phillips,  34  N.  J. 
L.  208. 

Ohio.  —  Tootle  v.  Clifton,  22  Ohio  St.  247,  10 
Am.  Rep.  732. 

Pennsylvania.  —  Pastorius  v.  Fisher,  1  Rawle 
(Pa.)  27;  Alexander  v.  Kerr,  2  Rawle  (Pa.)  83, 
19  Am.  Dec.  616;  Ripka  v.  Sergeant,  7  W.  & 
S.  (Pa.)  9,  42  Am.  Dec.  214;  Casebeer  v. 
Mowry,  55  Pa.  St.  419,  93  Am.  Dec.  766; 
Sanderson  v.  Pennsylvania  Coal  Co.,  86  Pa. 
St.  401;  Clark  v.  Pennsylvania  R.  Co.,  145 
Pa.  St.  438,  27  Am.  St.  Rep.  710. 

Vermont.  —  Chatfield  v.  Wilson,  27  Vt.  670. 

1.  Private  Action  for  Damages  Arising  from 
Public  Nuisance  —  English.  —  Iveson  v.  Moore, 
1  Ld.  Raym.  4S6;  Benjamin  v.  Storr,  L.  R.  9 
C.  P.  400;  Rex  v.  Dewsnap,  16  East  194;  Rose 
v.  Groves,  5  M.  &  G.  6r3,  44  E.  C.  L.  323; 
Grcasly  v.  Codling,  2  Bing.  263,  9  E.  C.  L. 
407;  Soltau  v.  De  Held,  2  Sim.  N.  S.  133; 
Spencer  v.  London,  etc.,  R.  Co.,  8  Sim.  193; 
Sampson  v.  Smith,  8  Sim.  272;  Maynell  v. 
Saltmarsh,  1  Keb.  847. 

Alabama.  —  Crommelin  v.  Coxe,  30  Ala.  318, 
68  Am.  Dec.  120. 

California.  — Blanc  Klumpke,  29  Cal.  159; 
Yolo  County  v.  Sacramento,  36  Cal.  195;  Jarvis 
v.  Santa  Clara  Valley  R.  Co.,  52  Cal.  438; 
Coburn  v.  Ames,  52  Cal.  385,  28  Am  Rep.  634; 
Payne  v.  McKinley,  54  Cal.  532;  Marini  v. 
Graham,  67  Cal.  130. 

Colorado.  —  Walley  v.  Platte,  etc..  Ditch  Co., 
15  Colo.  579. 

Connecticut.  —  Burrows  v.  Pixley,  1  Root 
(Conn.)  362,  1  Am.  Dec.  56,  note;  O'Brien  v. 
Norwich,  etc.,  R.  Co.,  17  Conn.  372;  Seeley  v. 
Bishop,  19  Conn.  128;  Bigelow  v.  Hartford 
Bridge  Co.,  14  Conn.  565,  36  Am.  Dec.  502. 

District  of  Columbia.  —  Nottingham  v.  Balti- 
more, etc.,  R.  Co.,  3  MacArthur  (D.  C.)  517. 

Florida.  —  Alden  v.  Pinncy,  12  Fla.  348. 

Georgia. — Coast  Line  R.  Co.  v.  Cohen,  50 
Ga.  451;  Kavanagh  v.  Mobile,  etc.,  R.  Co.,  78 
Ga.  271. 

Illinois.  —  McDonald  v.  English,  85  111.  232; 
Wylie  v.  Elwood,  134  111.  2S1,  23  Am.  St.  Rep. 
673- 

Indiana.  —  Sohn  v.  Cambern,  106  Ind.  302. 
Iowa.  —  Brant  v.  I'lumer,  64  Iowa  33;  Prince 
v.  McCoy,  40  Iowa  533. 
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Kansas.  —  Venard  v.  Cross,  8  Kan.  248. 
Kentucky.  —  Gates  v.  Blincoe,  2  Dana  (Ky.) 
158. 

Maine.  —  Brown  v.  Watson,  47  Me.  161,  74 
Am.  Dec.  482;  Gerrish  v.  Brown,  51  Me.  256, 
81  Am,  Dec.  569;  Dudley  v.  Kennedy,  63  Me. 
465;  Atvvood  v.  Bangor,  83  Me.  582. 

Maryland .  —  Harrison  v.  Slerett,  4  Har.  & 
M.  (Md.)  540. 

Massachusetts.  —  Wesson  v.  Washburn  Iron 
Co..  13  Allen  (Mass.)  101,  90  Am.  Dec.  181; 
Sietson  v.  Faxon,  19  Pick.  (Mass.)  147,  31  Am. 
Dec.  123;  Smith  v.  Boston,  7  Cush.  (Mass.) 
254;  Barden  v.  Crocker,  10  Pick.  (Mass.)  388; 
Baker  v.  Boston,  12  Pick.  (Mass.)  184,  22  Am. 
Dec.  421;  Thayer  v.  Boston,  19  Pick.  (Mass.) 
511,  31  Am.  Dec.  157;  Borden  v.  Vincent,  24 
Pick.  (Mass.)  301. 

Minnesota.  —  Dawson  -'.  St.  Paul  F.  &  M. 
Ins.  Co.,  15  Minn.  136,  2  Am.  Rep.  109; 
Shaubut  v.  St.  Paul,  etc.,  R.  Co.,  21  Minn. 
502;  Rochette  v.  Chicago,  etc.,  R.  Co.,  32 
Minn.  201;  Barnum  v.  Minnesota  Transfer  R. 
Co.,  33  Minn.  365  ;  Shero  v.  Cary,  35  Minn.  423. 

Mississippi .  —  Green  v.  Lake,  54  Miss.  540, 
28  Am.  Rep.  378. 

Missouri.  —  Schoen  v.  Kansas  City,  65  Mo. 
App.  134;  Givens  v.  Van  Studdiford,  86  Mo. 
149,  56  Am.  Rep.  421;  Smiths  v.  McConathy, 
11  Mo.  517. 

Neiv  Hampshire.  —  Smith  v.  Putnam,  62  N. 
H.  369. 

New  Jersey.  —  Runyon  v.  Bordine,  14  N.  J. 
L.  472;  Driscoll  v.  Carlin,  50  N.  J.  L.  28;  Hart 
v.  Chosen  Freeholders,  57  N.  ].  L.  90. 

New  York. —  Butler  v.  Kent,  19  Johns.  (N. 
Y.)  223,  10  Am.  Dec.  219;  Mills  v.  Hall,  9 
Wend.  (N.  Y.)  315,  24  Am.  Dec.  160;  Carhart 
v.  Auburn  Gas  Light  Co.,  22  Barb.  (N.  Y.)  297; 
Milhau  v.  Sharp,  27  N.  Y.  611,  84  Am.  Dec. 
314;  Davis  v.  New  York,  14  N.  Y.  506,  67  Am. 
Dec.  186;  Francis  v.  Schoellkopf,  53  N.  Y.  152; 
Myers  v.  Malcolm,  6  Hill  (N.  Y.)  292,  41  Am. 
Dec.  744;  Pierce  v.  Dart,  7  Cow.  (N.  Y.)  609; 
Cropsey  v.  Murphy,  1  Hilt.  (N.  Y.)  126; 
Dougherty  v.  Bunting,  1  Sandf.  (N.  Y.)  1. 

North  Carolina.  —  Dunn  -\  Stone,  2  Law  Re- 
pos.  (4  N.  Car.)  261,  Gordon  r\  Baxter,  74  N. 
Car.  470. 

Oregon.  —  Roseburg  ?•.  Abraham,  8  Oregon 
5i«. 

Pennsylvania.  —  Rung  ?•.  Shoncbergcr,  2 
Watts  (Pa.)  23,  26  Am.  Dec.  95;  Mechling  v. 
Kittanning  Bridge  Co.,  1  Grant  Cas.  (Pa.)  416; 
Gold  v.  Philadelphia,  115  Pa.  St.  1S4. 

Rhode  Island.  —  Clark  v.  Peckham,  10  R. 
1-35. 

South  Carolina.  —  McLauchlin  ?•.  Charlotte, 
etc.,  R.  Co..  5  Rich.  L.  (S.  Car.)  5S3;  Carey  v. 
Brooks,  1  Hill  L.  (S.  Car.)  365. 

Tennessee.  —  Memphis,  etc.,  R.  Co.  v.  Hicks, 
5  Sneed  (Tenn.)  427. 

Vermont.  —  Baxter  v.  Winooski  Turnpike 
Co.,  22  Yt.  it  ),  52  Am.  Dec.  84;  Abbott  v. 
Mills,  3  Vt.  521,  23  Am.  Dec.  222;  Hatch  v. 
Vermont  Cent.  R.  Co.,  28  Vt.  142. 
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injury  Must  Bo  Different  in  Kind.  —  The  particular  injury  required  is,  according 
to  numerous  authorities,  an  injury  different  in  kind  from  that  suffered  by  the 
general  public  and  not  merely  one  that  is  greater  in  degree.1  If,  however, 
a  particular  injury  is  sustained  by  the  plaintiff,  his  right  of  action  for  damages 
will  not  be  defeated  merely  because  others  suffer  a  similar  particular  injury 
.is  a  result  of  the  nuisance  and  are  therefore  entitled  to  similar  rights  of 
action.2  The  general  rule  is  clear  and  unquestioned,  but  much  difficulty  has 
arisen  from  the  application  of  it  to  the  particular  case. 

(2)  Obstructions  on  Highways.  —  This  doctrine  has  been  most  frequently 
applied  in  the  case  of  private  actions  for  injuries  sustained  by  reason  of 
obstructions  in  public  highways  or  navigable  streams.3  If  the  obstruction 
causes  a  physical  injury  to  the  plaintiff  4  or  injury  to  his  horse  or  carriage,5 
or  interferes  with  the  access  to  abutting  property,6  or  cuts  off  light  and 


Wisconsin .  —  Walker  v.  Shepardson,  2  Wis. 
3S4,  60  Am.  Dec.  423;  Barnes  v.  Racine,  4 
Wis.  454;  Carpenter  v.  Mann,  17  Wis.  155; 
Godsell  v.  Fleming,  59  Wis.  52;  Williams  v. 
Smith,  22  Wis.  594;  Greene  v.  Nunnemacher, 
36  Wis.  50. 

"Particular"  Damage  Preferable  Term  to 
"  Special  "  Damage.  —  Rose  v.  Groves,  5  M.  &  G. 
613,  44  E.  C.  L.  323;  Smith  v.  Hopper,  9  Q.  B. 
1005.  58  E.  C.  L.  1005. 

1.  Injury  Must  Be  Different  in  Kind  —  Cali- 
fornia. —  Aram  v.  Schallenbeiger,  41  Cal.  449; 
Bigley  v.  Nunan,  53  Cal.  403;  Hogan  v.  Central 
Pac.  R.  Co.,  71  Cat.  83.  See  also  Marini  v. 
Graham,  67  Cal.  130. 

Colorado.  —  Whitsett  v.  Union  Depot,  etc, 
R.  Co.,  10  Colo.  243. 

District  of  Columbia.  —  Nottingham  v.  Balti- 
more, etc.,  R.  Co.,  3  MacArthur  (D.  C.)  517. 

Illinois. — East  Si.  Louis  v.  O'Flynn,  rig 
111.  200,  59  Am.  Rep.  795. 

Maryland.  —  Houck  v.  Wachter,  34  Md.  265, 
6  Am.  Rep.  332. 

Massachusetts. — Wesson  v.  Washburn  Iron 
Co.,  13  Allen  (Mass.)  95,  90  Am.  Dec.  181; 
Bullock  v.  Bullock,  122  Mass.  3. 

Minnesota.  —  Thelan  v.  Farmer,  36  Minn. 
225;  Swanson  v.  Mississippi,  etc.,  Boom  Co., 
42  Minn.  532;  Shaubut  v.  St.  Paul,  etc.,  R, 
Co.,  21  Minn.  502. 

Mississippi.  —  See  Green  v.  Lake,  54  Miss. 
540,  28  Am.  Rep.  378. 

Missouri.  —  Givens  v.  Van  Studdiford,  86 
Mo.  149,  56  Am.  Rep.  421;  Rude  v.  St.  Louis, 
93  Mo.  408. 

Pennsylvania.  —  Pittsburgh,  etc.,  R.  Co.  v. 
Jones,  in  Pa.  St.  204,  56  Am.  Rep.  260;  Gold 
v.  Philadelphia,  115  Pa.  St.  184. 

Wisconsin.  —  Clark  v.  Chicago,  etc.,  R.  Co., 
70  Wis.  593,  5  Am.  St.  Rep.  187. 

2.  Right  of  Action  Not  Defeated  by  Fact  that 
Others  Suffer  Particular  Injury.  —  Park  v.  Chi- 
cago, etc  ,  R.  Co.,  43  Iowa  636;  Givens  v.  Van 
Studdiford,  86  Mo.  149,  56  Am.  Rep.  421; 
Schoen  v.  Kansas  City,  65  Mo.  App.  134; 
Lansing  v.  Smith,  4  Wend.  (N.  Y.)  10,  21  Am. 
Dec.  89. 

3.  Obstructions  on  Highways.  —  Bigley  v. 
Nunan,  53  Cal.  403;  Seeley  0.  Bishop,  19  Conn. 
135;  Sohn  v.  Cambern,  106  Ind.  302;  Powell 
v.  Bunger,  91  Ind.  64;  Brant  v.  Plumer,  64 
Iowa  33;  Quincy  Canal  v.  Newcomb,  7  Met. 
(Mass.)  283;  Fall  River  Iron  Works  Co.  v.  Old 
Colony,  etc.,  R.  Co.,  5  Allen  (Mass.)  221; 
Smith  v.  Boston,  7  Cush.  (Mass.)  254;  Harvard 


College  v.  Stearns,  15  Giay  (Mass.)  1;  Holman 
v.  Townsend,  13  Met.  (Mass.)  297;  Brightman 
v.  Fairhaven,  7  Gray  (Mass.)  271. 

4.  Physical  Injury  Sustained  by  Obstruction. — 
Fenna  v.  Clare,  (1895)  1  Q.  B.  199;  Dygert  v. 
Schenck,  23  Wend.  (N.  Y.)  446,  35  Am.  Dec. 
575;  McConnell  v.  Bostelmann,  72  Hun  (N.  Y.) 
238. 

Bui  the  mere  fact  that  the  plaintiff  incurred 
danger  and  suffered  pain  in  trying  to  climb  a 
wall  which  had  been  wrongfully  placed  on  a 
highway  does  not  show  special  damage. 
Holmes  v.  Corthell,  80  Me.  31. 

5.  Injury  to  Horse  or  Carriage.  —  See  Paine  v. 
Partrich,  Carth.  194;  Quincy  Canal  v.  New- 
comb,  7  Mel.  (Mass.)  283;  Farrelly  v.  Cincin- 
nati, 2  Disney  (Ohio)  516. 

But  where  the  damage  results  from  the  con- 
tinued use  of  a  founderous  highway,  every 
item  of  damage  that  occurs  after  the  founder- 
ous condition  is  discovered  is  volunlary  and 
will  not  amount  to  special  damage,  unless  the 
highway  is  the  only  road  that  could  be  resorted 
to  and  the  use  of  it  is  necessary.  Farrelly  v. 
Cincinnati,  2  Disney  (Ohio)  516. 

6.  Obstruction  on  Highway  Interfering  with 
Access  to  Abutting  Property —  England.  —  Fritz 
v.  Hobson,  14  Ch.  D.  542;  Rose  v.  Groves,  5 
M.  &  G.  613,  44  E.  C.  L.  323. 

Indiana.  —  Ross  v.  Thompson,  78  Ind.  90; 
Cummins  v.  Seymour,  79  Ind.  491,  41  Am. 
Rep.  618. 

Iowa.  —  Ewell  v.  Greenwood,  26  Iowa  377; 
Park  v.  Chicago,  etc.,  R.  Co.,  43  Iowa  636. 

Kentucky.  —  Bannon  v.  Murphv,  (Ky.  1897) 
38  S.  W.  Rep.  889. 

Maine.  —  Cole  v.  Sprowl,  35  Me.  161,  56  Am. 
Dec.  696. 

Massachusetts.  —  Stetson  v.  Faxon,  19  Pick. 
(Mass.)  147,  31  Am.  Dec.  123. 

Minnesota.- — Brakken  v.  Minneapolis,  etc., 
R.  Co.,  29  Minn.  41. 

Missouri.  —  Piper  v.  Boonville,  32  Mo.  App. 
138. 

New  York.  —  Callanan  v.  Gilman,  107  N.  Y. 
360. 

See  further  the  title  Abutting  Owners,  vol. 
1,  p.  225. 

This  rule  has  been  extended  to  obstructions 
that  cut  off  all  means  of  access  to  the  plain- 
tiff's property,  though  the  obstruction  is  not 
immediately  in  front  of  the  property.  Fossion 
v.  Landry,  123  Ind.  136;  Venard  v.  Cross,  8 
Kan.  248;  Bannon  v.  Murphv.  (Ky.  1897)  38  S. 
W.  Rep.  889;  Brakken  v.  Minneapolis,  etc.. 
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air,1  or  causes  an  overflowage  on  lands,2  the  injury  is  particular.  But  the  mere 
fact  that  a  person  is  delayed  or  compelled  to  take  a  circuitous  route  by  an 
obstruction  on  a  highway,  or  goes  to  expense  in  having  it  removed,  does  not 
occasion  special  damage,  but  a  damage  common  to  all  who  might  wish  by 
removing  the  obstruction  to  raise  the  question  of  the  right  of  the  public  to 
use  the  way.3  A  different  rule,  however,  has  been  applied  where  in  conse- 
quence of  encountering  an  obstruction  in  a  highway  or  navigable  stream  the 
plaintiff  is  subjected  to  an  expensive  delay  in  the  conveyance  of  goods  or 
merchandise  or  sustains  substantial  pecuniary  damage  in  having  to  take  a 
more  circuitous  route;4  though  a  distinction  is  drawn  by  some  of  the  authori- 
ties between  the  case  where  a  person  actually  makes  an  attempt  to  convey 
goods  over  a  highway  or  navigable  stream,  and  the  case  where  he  merely  has 
the  use  of  the  highway  or  stream  in  contemplation,  it  being  held  that  any 


R.  Co.,  29  Minn.  41.  Compare  Aram  v.  Schal- 
lenberger,  41  Cal.  449. 

But  the  rule  seems  to  be  otherwise  if  his  ac- 
cess is  not  entirely  cut  off  by  an  obstruction  not 
i m mediately  in  front  of  the  property.  Whit- 
seu  v.  Union  Depot,  etc.,  R.  Co.,  10  Colo.  243; 
Eist  Si.  Louis  v.  O'Flynn,  119  111.  200,  59  Am. 
Rep.  795;  Rude  v.  St.  Louis,  93  Mo.  40S. 

And  this  has  been  held,  though  the  plaintiff 
from  his  proximity  to  the  nuisance  sustains  a 
greiter  injury  than  that  suffered  by  others,  as 
..'here  it  causes  a  depreciation  in  the  value  of 
his  property.  Smith  v.  Boston,  7  Cush.  (Mass.) 
257;  Willard  v.  Cambridge.  3  Allen  (Mass  ) 
574;  Rule  v.  St.  Louis,  93  Mo.  408.  But  see 
Shepard  v.  Barnett,  52  Tex.  638;  Texas,  etc., 
R.  Co  v.  Goldberg,  68  Tex.  685. 

Diversion  of  Patronage  from  Place  of  Business. 
—  It  has  been  held  that  an  obstruction  erected 
directly  against  and  abutting  on  the  plaintiff's 
premises  may,  by  interrupting  1  he  convenient 
access  to  his  place  of  business  and  thereby 
diverting  customers,  occasion  particular  dam- 
age though  the  access  to  the  property  is  not 
entirely  cut  off.  Stetson  v.  Faxon,  19  Pick. 
(Miss.)  147,  31  Am.  Dec.  123;  Aldrich  v.  Wet- 
more,  52  Minn.  164,  distinguishing  Shaubut  v. 
St.  Paul,  etc.,  R.  Co.,  21  Minn.  502,  and  Lakkie 
v.  Chicago,  etc.,  R.  Co.,  44  Minn.  438. 

And  in  Wilkes  v.  Hungerford  Market  Co.,  2 
Bing.  N.  Cas.  281,  29  E.  C.  L.  336,  it  was  held 
that  where  an  obstruction  caused  a  loss  of  busi- 
ness to  the  plaintiff  by  diverting  his  customers 
and  travelers  generally  from  the  thorough- 
fare, he  could  maintain  an  action  for  damages, 
although  the  obstruction  was  not  so  near  his 
premises  as  to  interfere  with  the  immediate 
access  thereto;  hut  this  case  has  been  dis- 
credited by  later  English  decisions.  Ricket  v. 
M  -tropolitan  R.  Co  ,  L.  R.  2  H  L,  t88;  B-ckett 
v.  Midland  R.  Co.  L.  R.  3  C.  P.  100. 

Nor  is  the  rule  laid  down  in  thu  case  fol- 
lowed by  the  prevailing  authorities  in  this 
country.  Willard  v.  Cambridge.  3  Allen 
i,Mass.)  574,  distinguishing  Stetson  t.  Faxon,  19 
Pick.  (Mass.)  147,  31  Am.  Dec.  123,  on  the 
ground  that  in  the  latter  case  the  obstruction 
was  erected  directly  against  and  abutting  on 
the  plaintiff's  premises;  Old  Forge  Co.  v. 
Webb,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 
316,  affirmed  in  57  N.  Y.  App.  Div.  636.  But 
see  Piatt  v.  Chicago,  etc.,  R.  Co.,  74  Iowa 
127. 

Interference  with  Riparian  Owner's  Access  to 
Water. —  Lyon  v.  Fishmongers'  Co.,  1  App. 


Cas.  662;  Dobson  v.  Blackmore,  9  Q.  B.  991, 
58  E.  C.  L.  991;  Clark  v.  Peckham,  10  R.  I. 
35;  Harrington  v.  Edwards.  17  Wis.  586,  84 
Am.  Dec.  768;  Union  Mill  Co.  v.  Shores, 
66  Wis.  476. 

So  where  vessels  are  prevented  from  lying 
at  a  wharf  by  an  obstruction  directly  in  front  of 
the  wharf.  Brayton  v.  Fall  River,  113  Mass. 
218,  18  Am.  Rep.  470. 

1.  Obstruction  on  Highway  Interfering  with 
Passage  of  Light  and  Air. —  Benjamin  v.  Storr, 
L.  R.  9  C.  P.  400. 

2.  Obstruction  Causing  Overflowage  of  Lands.  — 
Blood  v.  Nashua,  etc.,  R.  Corp.,  2Gray(Mass.) 
137,  61  Am.  Dec.  444. 

3.  Obstruction  Merely  Causing  Delay.  — Winter- 
bottom  v.  Derby,  L.  R.  2  Exch.  316  {dis- 
tinguishing Iveson  v.  Moore,  1  Ld.  Raym.  486, 
and  Hart  v.  Basset,  T.  Jones  156,  on  the  ground 
that  in  these  cases  it  appeared  that  the  plain- 
tiff sustained  pecuniary  damage  to  his  busi- 
ness from  the  delay);  Houck  v.  Wachter.  34 
Md.  265,  6  Am.  Rep.  332;  Crook  v.  Pitcher, 
61  Md.  510.  See  also  Care)  v.  Brooks,  1 
Hill  L.  (S.Car.)  365;  McCovvan  v.  Whitesides, 
31  Ind.  235;  Holmes  v.  Corthell,  80  Me.  31. 
But  see  Pierce  v.  Dart,  7  Cow.  (N.  Y.1  609. 

Expense  in  Alteration  of  Vessel  So  as  to  Pass  Ob- 
struction,—  South  Carolina  Steamboat  Co.  v. 
South  Carolina  R.  Co.,  30  S.  Car.  539,  affirmed 
in  South  Carolina  Steamboat  Co.  v.  Wilming- 
ton, etc  ,  R.  Co.,  46  S.  Car.  327. 

But  an  Obstruction  Causing  the  Missing  of  a 
Train  has  been  held  to  occasion  special  dam- 
age. Patterson  v.  Detroit,  etc.,  R.  Co.,  56 
Mich.  172. 

4.  Delay  in  the  Conveyance  of  Goods.  —  Rose  v. 
Miles,  4  M.  &  S.  103;  Greasly  v.  Codling,  2 
Bing.  263,  9  E.  C.  L.  407;  Chichester  v.  Leth- 
bridge,  Willes  71;  Little  Rock,  etc.,  R.  Co.  v 
Brooks,  39  Aik.  403,  43  Am.  Rep.  277;  Brown 
v.  Watson,  47  Me.  161,  74  Am.  Dec.  482;  Page 
v.  Mille  Lacs  Lumber  Co.,  53  Minn.  492; 
Mehrhof  Brothers'  Brick  Mfg.  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  51  N.  J.  L.  56;  Milarkey  v. 
Foster,  6  Oregon  379;  Pittsburgh  v.  Scott,  I 
Pa.  St.  309;  Gates  v.  Northern  Pac.  R.  Co.,  64 
Wis.  64.  See  also  Enos  v.  Hamilton,  27  Wis. 
256.  Compare  Hubert  v.  Groves,  1  Esp.  148; 
Bullock  v.  Bullock,  T22  Mass.  3 

Obstruction  Preventing  Performance  of  Contract. 
—  Dudley  v.  Kennedy,  63  Me.  465;  Farmers 
Co-Operative  Mfg.  Co.  v.  Albemarle,  etc.,  R. 
Co.,  117  N.  Car.  579,  53  Am.  St.  Rep.  606. 
Compare  Carey  v.  Brooks,  I  Hill  L.  (S.  Car.)  365. 
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damages  arising  from  obstructions  in  the  latter  case  are  too  hypothetical  for 
recovery. 1 

(3)  Application  of  Rule  to  Other  Nuisances.  —  While  the  majority  of  the 
decisions  on  this  question  have  related  to  obstructions  on  highways  and  navi- 
gable streams,  the  rule  requiring  proof  of  particular  damage  is  applicable  to 
public  nuisances  generally,  as,  for  instance,  disorderly  houses,3  the  pollution 
<>f  public  streams,1  and  uses  of  property  causing  offensive  noises,  vapors, 
smoke,  or  stenches.5  Hut  in  a  certain  class  of  these  cases,  as,  for  instance, 
nuisances  arising  from  the  maintenance  of  an  offensive  work  or  business,  and 
causing  injury  to  private  property  and  to  health,  the  doctrine  that  the  private 
injury  sustained  must  be  different  in  kind  from  that  suffered  by  the  public  at 
large  is  apparently  not  applied,  and  there  is  some  authority  for  the  position 
that  it  his  no  application."  In  these  cases  it  is  very  generally  held  that 
where  the  alleged  nuisance  constitutes  a  private  wrong  by  injuring  property 
or  health  or  creating  personal  inconvenience  and  annoyance  it  is  none  the  less 
actionable  because  it  affected  such  a  number  of  persons  in  the  same  manner 
as  to  render  the  guilty  party  liable  to  an  indictment.7  The  essence  of  the 
wrong  in  such  cases  has  been  said  to  consist  in  the  invasion  of  private  rights, 
and  the  public  offense  is  committed  by  doing  an  act  in  such  place  or  in  such 
manner  that  the  aggregation  of  private  injuries  becomes  so  great  and  exten- 
sive as  to  constitute  a  public  nuisance,  and  it  is  distinguishable  in  this  respect 
from  such  cases  as  obstructions  on  public  highways,  where  the  wrong  consists 
in  doing  an  act  inconsistent  with,  and  in  derogation  of,  the  common  right,  and 
where  the  public  offense  would  be  complete  though  during  the  continuance 
of  the  obstruction  no  one  had  occasion  to  pass  over  the  way.8  The  apparent 
conflict  between  the  cases  can  be  reconciled  on  the  ground  that  an  injury  to 
private  property  or  to  the  health  and  comfort  of  an  individual  is  in  its  nature 
special  and  peculiar  and  does  not  cause  a  damage  which  can  properly  be  said 
to  be  common  or  public,  however  numerous  may  be  the  cases  of  similar  dam- 
age arising  from  the  same  cause.9 

(4)  Injury  Must  Be  Direct.  —  In  some  of  the  cases  it  is  held  that  the  injury 
to  the  individual  must  be  direct  and  not  merely  consequential.10  But  in  other 
cases  in  the  United  States  this  distinction  has  been  repudiated.11 

1.  Where  Use  of  Highway  for  Conveyance  of  Failure  to  Find  Tenants  by  Reason  of  Offensive 
Goods  Is  in  Contemplation  Merely.  —  Swanson  v.  Odors.  —  Cropsey  v.  Murphy,  i  Hilt.  (N.Y.)  126. 
Mississippi,  elc,  Boom  Co.,  42  Minn.  532;  6.  Harley  v.  Merrill  Brick  Co.,  83  Iowa  73. 
Farrelly  v.  Cincinnati,  2  Disney  (Ohio)  516;  7.  Injury  to  Private  Property  or  Health  Special 
Baxter  v.  Winooski  Turnpike  Co.,  22  Vt.  ]  14,  52  in  Its  Nature.  —  Curran  v.  McGralh,  67  111. 
Am.  Dec.  84;  Clark  v.  Chicago,  etc.,  R.  Co.,  App.  566;  Crane  Co.  v.  Slammers,  83  111.  App. 
70  Wis.  593,  5  Am.  St.  Rep.  187;  Zettel  v.  329;  Wylie  v,  Ehvood,  134  111.  281,  23  Am.  St. 
West  Bend,  79  Wis.  316,  24  Am.  St.  Rep.  715.  Rep.  673;  Corley  v.  Lancaster,  81  Ky.  174: 
See  also  Rose  v.  Miles,  4  M.  &  S.  roi.  Wesson  v.  Washburn  I  ron  Co  ,  13  Alien  (Mass.) 

2.  Special  Damage  in  Cases  Other  than  Obstruc-  95,  90  Am.  Dec.  181;  Francis  v.  Schoellkopf,  53 
tion  of  Highways.  —  Givens  v.  Van  Studdiford,  N.  Y.  152;  Story  v.  Hammond,  4  Ohio  376; 
86  Mo.  149,  56  Am.  Rep.  421;  Smiihs  v.  Mc-  Gavigan  v.  Atlantic  Refining  Co.,  2  Lack.  Leg. 
Conalhy,  11  Mo.  517;  Mills  v.  Hall,  9  Wend.  N.  (Pa.)  239.  See  also  Fisher  v.  Zumwalt,  128 
(N.  Y.)  315,  24  Am.  Dec.  160.  Cal.  493.    But  see  Balt/.eger  v.  Carolina  Mid- 

3.  Disorderly  Houses.  —  Givens  v.  Van  Studdi-  land  R.  Co.,  54  S.  Car.  242. 

ford,  86  Mo.  149,  56  Am.  Rep.  421;  Crawford  8.  Wesson  v.  Washl.urn  Iron  Co.,  13  Allen 

v.  Tyrrell,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp.  (Mass.)  95,  90  Am.  Dec.  181. 

95L  affirmed  in  128  N.  Y.  341.  9.  Hamilton  v.  Columbus,  52  Ga.  435;  De 

4.  Pollution  of  Stream.  —  Smiths  v.  McCon-  Vaughan  v.  Minor,  77  Ga.  809;  Wesson  v. 
athy,  11  Mo.  517;  Greene  v.  Nunnemacher,  36  Washburn  Iron  Co.,  13  Allen  (Mass.)  95,  90 
Wis.  50.    In  each  of  these  cases  the  pollution  Am.  Dec.  181. 

caused  sickness  in  the  plaintiff's  family  and  10.  Distinction  Drawn  Between  Direct  and  Con- 
loss  of  patronage  in  his  business.  sequential  Damage.  —  Benjamin  v.  Stotr,  L.  R. 

5.  Noise,  Smoke,  and  Vapor  Nuisances.  —  Cur-  9  C.  P.  400;  South  Carolina  Steamboat  Co.  v. 
ran  v.  McGrath,  67  111.  App.  566;  Crane  Co.  South  Carolina  R.  Co.,  30  S.  Car.  539;  Carey 
v.  Stammers,  83  111.  App.  329;  Corley  v.  Lan-  v.  Brooks,  1  Hill  L.  (S.  Car.)  365.  See  also 
caster,  81  Ky.  171;  Wylie  v.  Elwood,  134  111.  Paine  v.  Partrich,  Carlh.  194;  Hubert  v.  Groves, 
281,  23  Am.  Si.  Rep.  673;  Francis  v.  Schoell-  1  Esp.  148. 

kopf,  53  N.  Y.  152.  11.  Distinction  Repudiated. — Adams  Hotel  Co. 
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(5)  Injury  Must  Be  Substantial.  —  As  in  the  case  of  actions  for  nuisances 
generally,  the  injury  must  be  shown  to  be  of  real  substantial  character,  and 
not  trifling,  fleeting,  or  evanescent.1 

d.  PERSON  LIABLE  —  (1)  In  General.  —  The  person  primarily  liable  in 
damages  for  a  nuisance  is  he  who  actually  creates  it,  whether  on  his  own  land 
or  not.2  And  indeed,  it  has  been  held  that  the  grantee  of  a  disseizor  of  land 
may  be  held  liable  in  damages  for  a  construction  on  the  land  that  operates 
as  a  nuisance  against  other  land  of  the  disseizee.3  Where  a  person  causes  a 
nuisance  by  acts  done  on  the  land  of  a  stranger,  it  is  no  defense  that  he  can- 
not lawfully  enter  to  abate  the  nuisance  without  rendering  himself  liable  to 
an  action  by  the  owner  of  the  land.4  But  no  one  can  be  held  liable  for  a 
nuisance  unless  the  injurious  consequences  complained  of  are  the  natural  and 
proximate  results  of  his  acts  or  failure  of  duty.5 

(2)  Principal  for  Nuisance  Created  by  Agent.  —  The  master  or  principal 
will  be  liable  in  damages  for  an  injury  to  a  third  person  caused  by  a  nuisance 
created  by  his  agent  or  servant  in  the  prosecution  of  his  employment.6 

(3)  Agent.  —  So  one  who  acts  merely  in  the  capacity  of  an  agent  or  serv- 
ant may  be  held  liable  for  the  erection  or  maintenance  of  a  nuisance.7  His 
liability  will  extend  to  damage  resulting  from  the  continuance  as  well  as  the 
erection  of  the  nuisance.8 

(4)  Where  Nuisance  Erected  by  Independent  Contractor.  —  If  a  nuisance 
necessarily  occurs  as  a  result  of  the  ordinary  mode  of  doing  the  work  intrusted 
to  an  independent  contractor,  the  owner  is  liable,  especially  where  the  struc- 
ture has  been  completed  and  accepted;9  but  if  it  results  from  the  negligence 
of  the  contractor  or  his  servants,  and  is  purely  collateral  to  the  matter  con- 
tracted to  be  done,  then  the  contractor  shall  alone  be  responsible.10 

(5)  Municipal  Corporations  —  (a)  In  General.  —  A  municipality  is  not  priv- 
ileged, even  in  the  construction  or  maintenance  of  a  public  work,  to  commit 
a  nuisance;  and  for  an  act  or  use  of  property  that  creates  a  private  nuisance,11 


v.  Cobb,  (Indian  Ter.  1899)  53  S.  W.  Rep.  478; 
Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9,  21  Am. 
Dec.  89;  Pittsburgh  v.  Scott,  I  Pa.  St.  309; 
Hughes  v.  Heiser,  1  Binn.  (Pa.)  463,  2  Am. 
Dec.  459;  Baxter  v.  Winooski  Turnpike  Co. 
22  Vt.  114,  52  Am.  Dec.  84.  See  also  Wylie  v. 
Elvvood,  134  111.  281,  23  Am.  St.  Rep.  673. 

1.  Injury  Must  Be  Substantial.  —  Benjamin  v 
Storr,  L.  R.  9  C.  P.  400;  Price  v.  Grantz.  118 
Pa.  St.  402,  4  Am.  St.  Rep.  601. 

2.  Creator  of  Nuisance  Primarily  Liable.  —  Dor- 
man  v.  Ames,  12  Minn.  451;  East  Jersey  Water 
Co.  v.  Bigelow,  60  N.  J.  L.  201. 

3.  Fifield  v.  Bailey,  55  N.  H.  380. 

4.  Inability  to  Enter  and  Abate  Nuisance  No 
Defense.  —  Thorn pson  v.  Gibson,  7  M.  &  W. 
456;  Smith  v.  Elliott,  9  Pa.  St.  345. 

5.  Injury  Complained  of  Must  Be  Natural  Result 
of  Defendant's  Acts. —  Brimberry  v.  Savannah, 
etc.,  R.  Co.,  78  Ga.  641. 

6.  Liability  of  Principal  for  Nuisance  Created  by 
Agent.  —  Marshall  v.  Cohen,  44  Ga.  489,  9 
Am.  Rep.  170;  Cohen  v.  New  York,  113  N.  Y. 
535,  10  Am.  St.  Rep.  506;  Sullivan  v.  Mc- 
Manus,  19  N.  Y.  App.  Div.  167;  Comminge  v. 
Stevenson,  76  Tex.  642.  See  also  Ahern  v. 
Steele,  115  N.  Y.  203,  12  Am.  St.  Rep.  778; 
Clark  v.  Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590. 

7.  Liability  of  Agent. —  Thompson  7'.  Gibson, 
7  M.  &  W.  456;  Wilson  v.  Peto,  6  Moo.  47,  17 
E.  C.  L.  13;  Carlcton  v.  Redington,  21  N.  H. 
291;  Comminge  v.  Stevenson,  76  Tex.  642; 
Broivn  v.  Lent,  20  Vt.  529. 

Nuisance  Must  Have  Resulted  from  Agent's  Act. 


—  Stone  v.  Cartvvright,  6  T.  R.  411;  Brown 
Paper  Co.  v.  Dean,  123  Mass.  2(17. 

8.  Agent  Creating  Nuisance  Held  Liable  for 
Damage  from  Its  Continuance.  —  Thompson  v. 
Gibson,  7  M.  &  W.  456;  Houston,  etc.,  R.  Co. 
v.  Lackey,  12  Tex.  Civ.  App.  229. 

9.  Liability  of  Owner  for  Nuisance  Created  by 
Independent  Contractor.  —  Davie  v.  Levy,  39  La. 
Ann.  551,  4  Am.  St.  Rep.  225;  Gorham  v. 
Gross,  125  Mass.  240;  Moore  -'.  Townsend,  76 
Minn.  64;  Skelton  v.  Fenton  Electric  Light, 
etc.,  Co.,  100  Mich.  87;  Jones  v.  Chantry,  4 
Thomp.  &  C.  (N.  Y.)  63.  And  see  the  title 
Independent  Contractors,  vol.  16,  pp.  197, 
207. 

10.  Peachey  v.  Rowland,  13  C.  B.  182,  76  E. 
C.  L.  182.  See  Robbins  v.  Chicago,  4  Wall. 
(U.  S.)  679;  St.  Paul  Water  Co.  v.  Ware,  16 
Wall.  (U.  S.)  566;  Scammon  v.  Chicago,  25  111. 
424,  79  Am.  Dec.  334;  Gorham  v.  Gross,  125 
Mass.  240. 

11.  Liability  of  Municipal  Corporation  for  Private 
Nuisance.  —  Nevins  v.  Peoria,  41  111.  502,  89 
Am.  Dec.  392;  Jersey  City  v.  Kiernan,  50  N. 
J.  L.  246;  Miles  v.  Worcester,  154  Mass.  511, 
26  Am.  St.  Rep.  264;  Allen  v.  Boston,  159 
Mass.  324,  38  Am.  St.  Rep.  423;  Winn  v.  Rut- 
land, 52  Vt.  481.  See  also  the  title  Drains 
and  Sewers,  vol.  10,  p.  246  et  seq. 

Injury  to  Health. —  In  Hughes  ».  Auburn, 
161  N.  Y.  96,  it  was  held  that  in  the  construc- 
tion and  maintenance  of  a  sewer  or  drainage 
system,  a  municipal  corporation  exercises  a 
part  of  the  governmental  powers  of  the  state 
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01  i  public  nuisance  causing  special  damage,1  it  is,  like  a  private  individual, 
liable  for  damages.  In  New  Jersey  a  distinction  has  been  made  between  the 
case  where  a  municipal  corporation  charged  with  the  performance  of  a  public 
duty  by  a  breach  thereof  causes  a  private  nuisance,  and  the  case  where  by 
such  breach  it  creates  a  public  nuisance  for  which  it  is  liable  to  indictment, 
it  being  held  that  in  the  latter  case  no  liability  attaches  for  damages  for  special 
injuries  sustained  by  a  private  person  as  a  consequence  of  the  nuisance.*  If, 
how  ;\  er,  the  sp  :cial  injury  inflicted  by  the  public  nuisance  is  created,  not  by 
the  corporation's  neglect  of  or  negligence  in  performing  a  public  duty,  but 
by  its  active  wrongdoing,  the  rule  is  held  to  be  otherwise.3 

(b)  Licensing  Nuisances.  —  Municipal  corporations  will  also  be  held  liable  for 
licensing  the  erection  or  maintenance  of  a  nuisance  by  a  third  person,4  but 
th  license  to  carry  on  a  business  generally  within  the  city  limits  will  not  give 
rise  to  a  liability  on  the  part  of  the  municipality,  provided  the  business 
licensed  could  be  carried  on  without  becoming  a  nuisance,  if  carried  on  in  a 
proper  place  and  in  a  proper  manner.5 

(c)  Failure  to  Suppress  Nuisance.  — The  failure  of  a  municipality  to  exercise  its 
authority  in  the  suppression  or.  abatement  of  a  public  nuisance  will  not,  as  a 
g  -  i  :ral  rale,  render  it  liable  to  a  person  sustaining  a  special  injury.6  But  in 
M iryland  the  rule  is  that  a  municipal  corporation  having  power  by  its  charter 
to  prevent  and  remove  nuisances  will  be  discharged  from  responsibility  for 
them  if  they  could  not  be  prevented  or  removed  by  ordinary  care  and 
diligence.7 

(6)  Counties.  —  The  liability  of  a  county  for  damages  for  the  maintenance 
of  a  nuisance  has  been  held  not  to  exist  apart  from  statutory  enactments 
imposing  such  liability.8 


for  the  customary  local  convenience  and  bene- 
fit of  all  the  people,  and  in  the  exercise  of  these 
discretionary  functions  the  municipality  can- 
not be  required  to  respond  in  damages  to  in- 
dividuals for  injury  to  health  caused  by  the 
neglect  of  the  city  authorities  to  observe  proper 
sanitary  precautions  in  the  construction  or 
mrintenance  of  the  sewer  system,  where  no 
property  right  of  the  plaintiff  has  been  dam- 
aged. 

But  in  Allen  v.  Boston,  159  Mass.  324,  38 
Am.  St.  Rep.  423,  it  was  held  that  damages 
for  injury  to  health  and  business,  resulting 
from  a  defective  sewer,  may  be  included  in  an 
action  by  the  owner  of  the  house  against  a 
city  negligently  causing  leakage  from  a  sewer 
to  enter  the  cellar. 

For  a  discussion  of  the  liability  of  a  munici- 
pality in  connection  with  sewers,  see  the  title 
Drains  and  Sewers,  vol.  10,  p.  239  ei  seq. 

Nonliability  for  Acts  of  Officers  Not  Within 
Scope  of  Corporate  Powers.  —  Seele  v.  Deering, 
79  Me.  343,  1  Am.  St.  Rep.  314.  And  see  gen- 
erally the  title  Municipal  Corporations,  vol. 
20,  p.  1201. 

1.  Liability  of  Municipality  for  Special  Damage 
from  Public  Nuisance.  —  Attwood  v.  Bangor,  83 
Me.  582;  Thayer  v.  Boston,  19  Pick.  (Mass.) 
511,  31  Am.  Dec.  157;  Chapman  v.  Rochester, 
no  N.  Y.  273;  Mansfield  v.  Hunt,  10  Ohio  Cir. 
Dec.  567;  Chattanooga  v.  Dowling,  101  Tenn. 
342;  Ft.  Worth  v.  Crawford,  74  Tex.  404,  15 
Am.  St.  Rep.  840.  See  also  the  title  Munici- 
pal Corporations,  vol.  20,  p.  1209. 

Injunction  Against  Corporation.  —  Adams  v. 
Modesto,  131  Cal.  501;  VVaycross  v.  Houk,  113 
Ga.  963;  Atlanta  v.  Warnock,  91  Ga.  210,  44 
Am.  St.  Rep.  17;  Kankakee  v.  Illinois  Eastern 
Hospital,  66  111.  App.  112. 
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2.  Waters  v.  Newark,  56  N.  J.  L.  361;  Hart 
v.  Chosen  Freeholders,  57  N.  J.  L.  90. 

3.  Hart  v.  Chosen  Freeholders,  57  N.  J.  L. 

90. 

4.  See  the  title  Municipal  Corporations, 
vol.  20,  p.  1209. 

6.  Hubbell  v.  Viroqua,  67  Wis.  343,  58  Am. 

Rep.  866. 

6.  Nonliability  for  Failure  to  Suppress  Nui- 
sance, —  Anderson  v.  East,  117  Ind.  126,  to 
Am.  St.  Rep.  35;  James  v.  Harrodsburg,  85 
Ky.  191,  7  Am.  St.  Rep.  589;  Hill  v.  Char- 
lotte, 72  N.  Car.  55,  21  Am.  Rep.  451;  McDade 
v.  Chester,  117  Pa.  St.  414,  2  Am.  St.  Rep.  681; 
Schultz  v.  Milwaukee,  49  Wis.  254,  35  Am. 
Rep.  779;  Little  v.  Madison,  42  Wis.  643,  24 
Am.  Rep.  435,  49  Wis.  605,  35  Am.  Rep.  793; 
Hubbell  v.  Viroqua,  67  Wis.  343,  58  Am.  Rep. 
866.  Compare  Parker  v.  Macon,  39  Ga.  725, 
99  Am.  Dec.  486;  Bentley  v.  Atlanta,  92  Ga. 
623.  See  also  the  title  Municipal  Corpora- 
tions, vol.  20,  p.  1209. 

Failure  to  Prevent  Coasting  on  Streets.  —  Thus 
it  has  been  held  that  no  liability  attaches  to  a 
municipal  corporation  by  reason  of  the  fact 
that  under  the  powers  conferred  on  it  by  its 
charter  to  prevent  nuisances,  it  has  failed  to 
forbid  or  prevent  coasting  on  its  streets,  Wil- 
mington v.  Vandegrift.  (Del.  Ch.  1893)  25  L. 
R.  A.  538;  Hutchinson  v.  Concord,  41  Vt.  271; 
at  least,  if  an  ordinance  prohibiting  coasting 
has  been  passed  and  a  vigorous  effort  has  been 
made  to  enforce  it,  Taylor  v.  Cumberland,  64 
Md.  68,  54  Am.  Rep.  759. 

7.  Maryland  Rule. —  Baltimore  v.  Marriott,  9 
Md.  160,  66  Am.  Dec.  326;  Taylor  v.  Cumber- 
land, 64  Md.  68,  54  Am.  Dec.  759. 

8.  Liability  of  County  for  Nuisance.  —  White 
Star  Line  Steamboat  Co.  v.  Gordon  County,  81 
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(7)  Private  Corporations.  —  The  liability  of  a  private  corporation  for  a 
nuisance  created  or  maintained  by  a  servant  is  the  same  as  that  of  individuals,1 
except  in  so  far  as  the  law  creating  them  may  have  granted  to  them  immunity 
by  sanctioning  acts  which  would  otherwise  amount  to  nuisances.2 

(8)  Directors  or  Officers.  —  So  a  director  or  officer  of  the  corporation  may 
be  held  liable  for  a  nuisance  created  or  maintained  by  the  servants  or 
employees  of  the  corporation,  if  he  had  knowledge  of  the  existence  or  continu- 
ance of  the  nuisance,3  or  if  by  exercising  ordinary  diligence  in  his  official 
position  he  should  have  known  of  it.4 

(9)  Infants.  —  An  infant,  as  the  owner  or  occupant  of  land,  is  liable  to  an 
action  for  damages  for  the  maintenance  of  a  nuisance  thereon.5 

(10)  Tivo  or  More  Persons  Contributing  to  Same  Nuisance.  —  As  a  general 
rule,  all  persons  co-operating  or  participating  in  the  creation  or  maintenance 
of  a  nuisance  are  liable.6  Hence  it  is  no  defense  that  the  nuisance  complained 
of  is  increased  or  augmented  by  the  business  operations  or  acts  of  others.7 
And,  indeed,  it  has  been  held  that  where  a  person  contributes  to  a  nuisance 
along  with  others,  he  may  be  chargeable  therewith  though  his  acts  alone 
might  not  have  amounted  to  a  nuisance.**  But  if  he  acts  independently,  and 
not  in  concert  with  others,  he  is  liable  for  the  damages  which  result  from  his 
own  act  only.9  And  the  fact  that  it  is  difficult  to  measure  accurately  the 
damage  which  was  caused  by  the  wrongful  act  of  each  contributor  to  the 
aggregate  result  does  not  affect  the  rule. 10 

(i  1)  Grantor  and  Grantee  of  Lands  —  (a)  Liability  of  Grantor.  —  It  is  a  general 
rule  that  a  person  who  erects  a  nuisance  on  his  lands  cannot,  by  conveying 
the  lands  to  another,  discharge  himself  from  liability,  but  will  still  be  liable  for 
damages  arising  from  the  original  erection  and  its  continuance. 11  Especially 


Ga.  47;  Downing  v.  Mason  County,  87  Ky. 
208;  Wehn  v.  Gage  County,  5  Neb.  494,  25 
Am.  Rep.  497.  Compare  Haag  v.  Vanderburgh 
County,  60  Ind.  511,  28  Am.  Rep.  654. 

For  a  discussion  of  the  liability  of  counties 
for  torts  generally,  see  the  title  Counties,  vol. 
7.  P-  947- 

County  Held  Subject  to  Be  Restrained  by  Injunc- 
tion. —  Pearce  v.  Gibson  County,  (Tenn.  1901) 
64  S.  W.  Rep.  33- 

1.  Liability  of  Private  Corporations.  —  Chicago 
Great  Western  R.  Co.  v.  Leavenworth  City 
First  M.  E.  Church,  (C.  C.  A.)  102  Fed.  Rep. 
85;  Illinois  Cent.  R.  Co.  v.  Grabill,  50  111.  248; 
Cameron  v.  Kenyon-Connell  Commercial  Co., 
22  Mont.  312.  And  see  the  title  Corpora- 
tions, vol.  11,  p.  828. 

2.  Illinois  Cent.  R.  Co.  v.  Grabill,  50  111.  248. 

3.  Liability  of  Director  of  Corporation. —  Nun- 
nellv  v.  Southern  Iron  Co.,  94  Tenn.  397. 

4.  Cameron  v.  Kenyon-Connell  Commercial 
Co.,  22  Mont.  312,  74  Am.  St.  Rep.  602.  As  to 
the  liability  of  officers  and  directors  for  torts 
generally,  see  the  title  Officers  and  Agents 
of  Private  Corporations,  post. 

6.  See  the  title  Infants,  vol.  16,  p.  308. 

6.  All  Contributors  to  Nuisance  Liable.  —  Sulli- 
van v.  McManus,  19  N.  Y.  App.  Div.  167;  Com- 
minge  v.  Stevenson,  76  Tex.  642,  the  person 
continuing  as  well  as  the  person  creating  it. 
Marine  Ins.  Co.  v.  Si.  Louis,  etc.,  R.  Co.,  41 
Fed.  Rep.  643. 

7.  Augmentation  of  Nuisance  by  Others  No  De 
fense. —  Harley  v.  Merrill  Brick  Co.,  83  Iowa 
73;  Euler  v.  Sullivan.  75  Md.  616,  32  Am.  St. 
Rep.  420;  Mansfield  v.  Hunt,  10  Ohio  Cir.  Dec. 
567.  See  Foley  v.  Wyeth,  2  Allen  (Mass.)  131, 
79  Am.  Dec.  771;  Frost  v.  Berkeley  Phosphate 


Co.,  42  S.  Car.  402;  Comminge  v.  Stevenson, 

76  Tex.  642;  Rogers  v.  Stewart,  5  Vt.  215,  26 
Am.  Dec.  296.  Though  it  is  competent  to 
show  this  fact  in  mitigation  of  damages.  See 
Mansfield  v.  Hunt,  10  Ohio  Cir.  Dec.  567;  New 
Albany  v.  Slider,  21  Ind.  App.  392. 

Suit  to  Abate.  —  Cartwright  v.  Gray,  12  Grant 
Ch.  (U.  C.)  399;  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.,  57  Fed.  Rep.  1000; 
Woodyear  v.  Schaefer,  57  Md.  9. 

8.  Marine  Ins.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
41  Fed.  Rep.  643;  Harley  v.  Merrill  Brick  Co., 
83  Iowa  73.  See  also  New  Albany  v.  Slider, 
21  Ind.  App.  392. 

Suit  to  Abate.  —  Thorpe  v.  Brumfitt,  L.  R.  8 
Ch.  650;  Harley  v.  Merrill  Brick  Co.,  83  Iowa 
73.  See  also  Crossley  v.  Lightowler,  L.  R.  3 
Eq.  279. 

9.  Person  Acting  Independently  Liable  for  His 
Act  Only.  —  Sellick  v.  Hall,  47  Conn.  273; 
Adams  Hotel  Co.  v.  Cobb,  (Indian  Ter.  1899)53 
S.  W.  Rep.  478  ;  Lough  ran  v.  Des  Moi  nes,  72 
Iowa  386;    Ferguson  v.   Firmenich  Mf«-  Co. 

77  Iowa  578,  14  Am.  St.  Rep.  319;  Sloggy  v. 
Dilworth,  38  Minn.  179,  8  Am.  St.  Rep.  656; 
Martinowsky  v.  Hannibal,  35  Mo.  App.  70; 
Evans  v.  Wilmington,  etc.,  R.  Co..  96  N.  Car. 
45;  Brennan  v.  Corsicana  Cotton  Oil  Co.,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  588. 

10.  Harley  v.  Merrill  Brick  Co.,  83  Iowa  73; 
Chipman  v.  Palmer,  77  N.  Y.  53,  33  Am.  Rep. 
566;  Lull  v.  Fox,  etc.,  Imp.  Co.,  19  Wis.  101. 

11.  Liability  of  Grantor  of  Lands  for  Nuisance 
Thereon. —  Roswcll  v.  Prior,  12  Mod.  635;  Dor- 
man  t.  Ames,  12  Minn.  451;  Plumer  v.  Har- 
per, 3  N.  H.  88,  14  Am.  Dec.  333;  Curtice  v. 
Thompson,  19  N.  H.  471.  See  also  Cobb  v. 
Smith,  38  Wis.  21;  Eastman  v.  Amoskeag  Mfg. 
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i-,  this  true  where  from  the  terms  of  the  conveyance  he  can  fairly  be 
said  to  affirm  the  continuance  of  the  nuisance,  as  where  it  contains  a  cove- 
nant with  the  grantee  for  quiet  enjoyment  and  the  right  to  maintain  the  erec- 
tion.1 In  New  York  the  liability  of  a  person  who  has  erected  a  nuisance,  for 
its  continuance  after  he  has  parted  with  the  possession  of  the  land,  is  limited 
to  c.im's  where  he  continues  to  derive  a  benefit  from  the  nuisance,  as  by  demis- 
ing the  premises  and  receiving  rent,2  or  where  he  conveys  the  property  with 
nanl  t"i  the  continuance  of  the  nuisance,  or  what  creates  the  nuisance 
as  used  at  the  time." 

(b)  Liability  of  Grantee  —  aa.  In  General.  — The  grantee  or  devisee  or  heir  of 
lands  on  w  hich  a  nuisance  existed  at  the  time  he  succeeded  thereto  may  be 
held  liable  for  the  continuance  of  the  nuisance.4 

Neci  en  01  Notice,  But  no  liability  will  attach  until  he  has  received 
notice  of  the  existence  of  the  nuisance  or  a  request  for  its  removal,5  or  at 
least  until  he  has  had  knowledge  that  it  is  a  nuisance  and  injurious  to 
til.'  l  ights  of  others."  But  notice  is  not  essential  to  the  maintenance  of  an 
action  against  the  alienee  for  injuries  occasioned  by  changes  made  by  him 
in  the  character  or  structure  of  the  nuisance,7  or  where  he  was  otherwise  an 


Co.,  44  N.  H.  143,  82  Am.  Dec.  201;  Hyde  Park 
Thomson-Houslon  Light  Co.  v.  Porter,  167  111. 
276;  Staple  v.  Spring,  10  Mass.  72. 

1.  East  Jersey  Water  Co.  ->.  Bigelow,  60  N. 
J.  L  201.  See  also  Lohmillcr  v.  Indian  Ford 
VVater-Povver  Co.,  51  Wis.  683. 

2.  Hanse  v.  Cowing,  1  Lans.  (N.  Y.)  288; 
Albany  v.  Cunliff,  2  N.  Y.  174. 

3.  Albany  v.  Cunliff,  2  N.  Y.  174;  Blunt  v. 
Aikin,  15  Wend.  (N.  Y.)  522,  30  Am.  Dec.  72; 
Waggoner  v.  Jermaine,  3  Den.  (N.  Y.)  306,  45 
Am.  Dec.  474;  Hanse  v.  Cowing,  1  Lans.  (N. 
Y.)  288.  See  also  People  v.  Livingston,  27  Hun 
(N.  Y.)  106. 

4.  Liability  of  Grantee  of  Lands  for  Nuisance 
Thereon. —  Hyde  Park  Thomson-Houston  Light 
Co.  v.  Porter,  167  111.  276;  Nichols  v.  Boston, 
98  Mass.  39,  93  Am.  Dec.  132;  Sloggy  v. 
Dilworth,  38  Minn.  179,  8  Am.  St.  Rep.  656; 
Tale  v.  Missouri,  etc.,  R.  Co.,  64  Mo.  149; 
Beckley  v.  Skroh,  19  Mo.  App.  75;  Brown  v. 
Cayuga,  etc.,  R.  Co.,  12  N.  Y.  486;  Townes  v. 
Augusta,  52  S.  Car.  396;  Leitzsey  v.  Columbia 
Water  Power  Co.,  47  S.  Car.  476. 

Liability  to  Suit  for  Injunction.  —  Broder  v. 
Saillard,  2  Ch.  D.  692. 

5.  Notice  of  Nuisance  Required  —  England.  — 
Penruddock's  Case,  5  Coke  101;  Jones  v.  Wil- 
liams, 11  M.  &  W.  176. 

United  States.-  Central  Trust  Co.  v.  Wabash, 
etc.,  R.  Co.,  57  Fed.  Rep.  441;  Philadelphia, 
etc.,  R.  Co.  v.  Smith,  (C.  C.  A.)  64  Fed.  Rep. 
679. 

California. — Grigsby  v.  Clear  Lake  Water 
Works  Co.,  40  Cal.  407;  Castle  v.  Smith,  (Cal. 
1894)  36  Pac.  Rep.  859. 

Connecticut.  —  Johnson  v.  Lewis,  13  Conn. 
303,  33  Am.  Dec.  405;  Noyes  v.  Slillman,  24 
Conn.  15. 

Illinois.  —  Groff  v.  Ankenbrandt,  124  111.  51, 
7  Am.  St.  Rep.  342;  Fenter  v.  Toledo,  etc.,  R. 
Co.,  29  111.  App.  250;  Loudon  v.  Mullins,  52 
111.  App.  410";  Wegner  v.  Meyer,  95  111.  App. 
68;  Rouse  v.  Chicago,  etc.,  R.  Co.,  42  111.  App. 
421;  Baker  v.  Leka,  48  111.  App.  353. 

Maine.  —  Pillsbury  v.  Moore,  44  Me.  154,  69 
Am.  Dec.  91;  Holmes  v.  Corthell,  80  Me.  31; 
Staples  v.  Dickson,  88  Me.  362. 


Maryland.  —  Walter  v.  Wicomico  County, 
35  Md.  385. 

Massachusetts .  —  Nichols  v.  Boston,  98  Mass. 
39,  93  Am.  Dec.  132  McDonough  v.  Gilman, 
3  Allen  (Mass.)  264,  80  Am.  Dec.  72. 

New  Hampshire.  —  Plumer  v.  Harper,  3  N. 
H.  88,  14  Am.  Dec.  333;  Eastman  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  144,  82  Am.  Dec.  201. 

New  Jersey.  —  Beavers  v.  Trimmer,  25  N.  J. 
L.  97;  Pierson  v.  Glean,  14  N.  J.  L.  37,  25  Am. 
Dec.  497. 

New  Yotk.  —  Wenzlick  v.  McCotter,  87  N. 
Y.  122,  41  Am.  Rep.  358;  Haggerty  v.  Thom- 
son, 45  Hun  (N.  Y.)  398;  Schreiber  v.  Driving 
Club,  (Suprn.  Ct.  App.  T.)  17  Misc.(N.  Y.) 
.131. 

Vermont.  —  Dodge  v.  Stacy,  39  Vt.  558. 
Notice  to  Unauthorized  Agent  Insufficient.  — 

Nichols  v.  Boston,  98  Mass.  39,  93  Am.  Dec. 
132. 

Notice  by  Person  Injured  Inures  to  Benefit  of 

His  Grantee.  —  Caldwell  v.  Gale,  11  Mich.  77. 

6.  Knowledge    of    Existence  of  Nuisance.  — 

Grigsby  v.  Clear  Lake  Water  Works  Co.,  40 
Cal.  396;  Leahan  v.  Cochran,  178  Mass.  566; 
Pinney  v.  Berry,  61  Mo  359;  Dickson  v.  Chi- 
cago, etc.,  R.  Co.,  71  Mo.  575;  Buesching  v. 
St.  Louis  Gaslight  Co.,  73  Mo.  219,  39  Am. 
Rep.  503;  Wayland  v.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  548;  Conhocton  Stone  Road  v.  Buffalo, 
etc.,  R.  Co.,  51  N.  Y.  573,  10  Am.  Rep.  646; 
Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St. 
Rep.  778.  But  see  Philadelphia,  etc.,  R.  Co. 
v.  Smith,  (C.  C.  A.)  64  Fed.  Rep.  679;  Johnson 
v.  Lewis,  13  [Conn.  303,  33  Am.  Dec.  405; 
West  v.  Louisville,  etc.,  R.  Co.,  S  Bush  (Ky.) 
404;  McDonough  v.  Gilman,  3  Allen  (Mass.) 
264,  80  Am.  Dec.  72;  Beavers  v  Trimmer,  25 
N.  J.  L.  97,  in  which  it  was  held  that  notice 
or  a  special  request  to  remove  the  nuisance  is 
necessary 

Knowledge  of  Judgment  Against  Grantor  for 

maintenance  of  nuisance  is  inadmissible  to 
show  knowledge  of  its  continuance.  Nichols 
v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132. 

7.  Middlebrooks  v.  Mayne,  96  Ga.  449;  Carle- 
ton  v.  Redington,  21  N.  H.  291.  See  also 
Staples  v.  Dickson,  88  Me.  362. 
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actor  in  the  creation  of  the  nuisance.1 

Rule  Inapplicable  to  Public  Nuisances.  —  Nor,  it  has  been  held,  does  the  rule 
requiring  notice  to  the  grantee  apply  where  the  grantee  continues  a  structure 
which  by  its  natural  operation  creates  a  public  nuisance. 2 

cc.  Nuisance  Erected  by  Former  Owner  on  Adjoining  Land.  —  If  the  former  owner 
has  erected  a  nuisance  on  lands  not  his  own,  one  purchasing  his  lands  is  not 
liable  either  for  the  erection  or  continuance  of  such  nuisance,  unless  he  has 
done  some  positive  act  to  continue  it.3 

(12)  Landlord  and  Tenant. —  11  a  landlord  lets  premises  with  a  nuisance 
upon  them,  he  is  liable  to  strangers  for  injuries  suffered  therefrom,  on  the 
ground  that  by  the  letting  he  has  authorized  the  continuance  of  the  nuisance.4 
But  he  will  not  be  liable  for  a  nuisance  created  by  the  tenant  during  the 
tenancy  and  without  his  consent.5  On  the  same  principle,  the  grantee  or 
devisee  of  premises  which  have  a  nuisance  thereon,  and  which  are  subject  to 
an  outstanding  lease  that  he  has  no  power  to  terminate,  is  not  liable  for  any 
injury  that  may  result  from  the  condition  of  the  premises  while  the  occupa- 
tion of  the  tenant  continues.0 

(13)  Owner ' s  Liability  for  Nuisance  Created  by  Another.  — ■  It  is  a  common- 
law  duty  on  the  part  of  the  owner  of  land  which  is  in  his  occupation  or  under 
his  control,  to  abate  a  nuisance  arising  thereon,  and  he  may  be  held  liable  for 
the  continuance  of  the  nuisance,  though  it  is  created  by  the  act  of  an  unauthor- 
ized third  person.7  But  where  the  owner  has  been  guilty  of  no  negligence,  and 
the  condition  of  the  structures  on  his  lands  has  been  changed  so  as  to  make 
them  dangerous  or  injurious  by  the  act  of  a  third  person,  which  the  owner  had 
no  reason  to  anticipate,  he  cannot  be  held  liable  for  the  injury  occasioned 
thereby,  unless  he  had  a  reasonable  time  after  the  structures  became  danger- 
ous to  take  the  necessary  precautions.8 

e.  By  Whom  Action  Is  Maintainable  —  (1)  In  General.  —  The  right- 
ful occupant  of  premises,  whether  he  is  the  owner  in  fee,9  life  tenant  or  lessee,10 

1.  Where  Alienee  Is  Active  in  Creation  of  Nui-  versionary  interest  in  such  real  estate,  and 
sance.  —  Whitenack  v.  Philadelphia,  etc.,  R.  receives  the  rents  ihereof  from  the  tenant  in 
Co.,  57  Fed.  Rep.  901;  Steinke  v.  Bentley,  6  possession,  iheieby  voluntarily  assumes  the 
Ind.  App.  663;  Moore  v.  Browne,  3  Dyer  319/'/  responsibility  cf  such  nuisance,  and  becomes 
Morris  Canal,  etc.,  Co.  v.  Ryerson,  27  N.  J.  L.  liable  for  the  damages  sustained  in  conse- 
457;  Beavers  v.  Trimmer,  25  N.  J.  L.  97.  See  quence  thereof  subsequent  to  his  purchase, 
also  Philadelphia,  elc,  R.  Co.  v.  Smith,  (C.  Pierce  v.  German  Sav.,  etc.,  Soc,  72  Cat.  180, 
C.  A.)  6+  Fed.  Rep.  679.  1  Am.  St.  Rep.  45. 

2.  Rule  Inapplicable  to  Public  Nuisance.  —  7.  Owner's  Liability  for  Nuisance  Created  by 
Leahan  v.  Cochran,  17S  Mass.  566;  Matthews  Another.  —  Atty.-Gen.  v.  Heatlev,  (1897)  1  Ch. 
v.  Missouri  Pac.  R.  Co.,  26  Mo.  App.  75.  560;  Gray  v.  Boston  Gas  Li h t  Co.,  114  Mass. 
See  also  Dalay  v.  Savags,  145  Mass.  38,  1  Am.  149,  19  Am.  Rep.  324.  But  the  owner  has  a 
St.  Rep.  429.  Compare  Woram  v.  Noble,  41  Hun  remedy  over  against  the  party  whose  wrong- 
(N.  Y.)  398;  Wenzlick  <>,  McCotter,  87  N.  Y.  ful  act  has  thus  exposed  him  to  liability.  Gray 
122,  41  Am.  Rep.  358;  Dodge  v.  Stacy,  39  Vt.  v.  Boston  Gas  Light  Co.,  114  Mass.  149,  19 
558.  Am.  Rep.  324. 

Public  Nuisance  Resulting  from  Failure  to  Per-  Where  Owner  Is  Aware  of  the  Existence  of  the 

form  Statutory  Duty.  —  Vaughan  v.  Buffalo,  etc..  Nuisance.  —  Silverton  v.  Marriott,  59  L.  T.  N. 

R.  Co.,  72  Hun  (N.  Y.)  471.  S.  61. 

3.  Nuisance  Erected  by  Former  Owner  on  Adjoin-  8.  Mahoney  v.  I.ibbey,  123  Mass. "20,  25  Am. 
ing  Land.  —  Fordycc  v.  Russell,  59  Ark.  312;  Rep.  6. 

VVayland  v.  St.  Louis,  etc.,  R.  Co.,  75  Mo.  548.  9.  Action  by  Owner  of  Premises  Affected. — 

4.  See  the  title  Landlord  and  Tenant,  vol.  Garland  v.  Aurin,  103  Tenn.  555,  76  Am.  St. 
18,  p.  244.  Rep.  699. 

5.  See  ihe  title  Landlord  and  Tenant,  vol.  10.  Action  by  Lessee. — Crommclin  Coxe,  30 
18,  p.  243.  Ala.  318,  68  Am.  Dec.  120;  Central  R.  Co.  v. 

6.  Liability  of  Grantee  of  Leased  Premises. —  English,  73Ga.3&6;  Smith  v.  Phillips,  8  Phila. 
Ahern  v.  Steele,  115  N.  Y.  203,  12  Am.  St.  (Pa.)  u;  Lockett  v.  Ft.  Worth,  etc.,  R.  Co.,  78 
Rep.  778;  Woram  v.  Noble,  41  Hun  (N.  Y.)  398.  Tex.  211 ;  Garland  v.  Aurin,  103  Tenn.  555,  76 
See  Dalay  v.  Savage,  145  Mass.  38,  1  Am.  St.  Am.  St.  Rep.  699.  See  also  the  title  Landlord 
Rep.  429.  and  Tenant,  vol.  18,  p.  453. 

But  one  who,  with  full  knowledge  of  the  cx-  Damages  Arising   During  Term   of  Lease. — 

istence  of  a  nuisance  upon  real  estate  for  which  Sherman  71.  Fall  River   Iron  Works,  2  Allen 

the  owner  would  be  liable,  purchases  the  re-  (Mass.)  524,  79  Am.  Dec.  799.    See  also  Bly  v. 
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mortgagor,1  or  is  otherwise  entitled  to  an  interest  therein,8  may  maintain 
an  action  for  damages  for  a  nuisance  which  injuriously  affects  his  enjoy- 
ment of  the  premises:  but  the  mere  fact  that  he  is  a  lodger  or  guest,3  or 
resides  on  the  premises  as  a  member  of  the  owner's  family,  is  not  sufficient, 
though  he  receives  personal  annoyance  or  discomfort  from  the  nuisance,4  or 
though,  it  has  been  held,  he  is  thereby  injured  in  health.5 

( 2 )  Landlord. — So  the  landlord  may  bring  an  action  for  a  nuisance  of 
such  a  permanent  character  as  to  injuriously  affect  his  reversion;6  and  suit 
may  be  brought  upon  the  termination  of  the  lease,  although  the  nuisance  was 
erected  several  years  previously  during  the  existence  of  the  lease.7 

(3)  Grantee  of  Lands  Affected.  —  A  purchaser  may  have  his  action  for  the 
continuance  of  a  nuisance  injuriously  affecting  land,  and  erected  before  his 
purchase  was  made,  as  an  heir  may  have  for  one  erected  in  the  lifetime  of  his 
ancestor.8  The  fact  that  the  nuisance  existed  when  the  plaintiff  purchased 
the  lands  does  not  raise  a  presumption  that  he  purchased  them  subject  to  an 
easement  in  the  person  maintaining  it."  No  notice  or  request  for  its  abate- 
ment is  necessary,  notwithstanding  the  alienation,  if  the  nuisance  is  continued 
by  the  same  person  who  first  erected  it.10  But  the  alienee  will  be  confined  to 
the  recovery  of  damages  for  injuries  sustained  subsequent  to  the  acquisition 
of  the  property."  In  Illinois  it  has  been  held  that  where  the  nuisance  is  of  a 
permanent  kind,  the  owner  of  the  premises  at  the  time  the  nuisance  was  erected 
has  a  right  of  action  for  all  damages  sustained  by  the  property  from  the  erec- 
tion, whether  at  the  time  or  in  the  future,  and  this  right  cannot  be  trans- 
ferred to  the  subsequent  grantee  of  the  property.1* 

(4)  Municipality.  —  A  town  or  city  may  recover  damages  for  a  public 
nuisance  by  reason  of  which  it  has  suffered  a  special  or  particular  injury.13 


Edison  Electric  Illuminating  Co.,  54  N.  Y. 
App.  Div.  427. 

Diminution  of  Rental  Value  by  Nuisance  Exist- 
ing Frior  to  Lease.  —  But  it  has  been  held  that 
for  the  diminution  of  rental  value  caused  by 
a  nuisance  which  existed  prior  10  the  making 
of  the  lease,  damages  are  recoverable  only  by 
the  owner  of  the  freehold.  Kernochan  v.  New 
York  El.  R.  Co.,  128  N.  Y  564;  Yoos  v.  Roch- 
ester, 92  Hun  (N.  Y.)  481;  Bly  v.  Edison  Elec- 
tric Illuminating  Co.,  54  N.  Y.  App.  Div.  427. 

1.  Action  by  Mortgagor.  —  The  fact  that  prop- 
erty, injuriously  affected  by  a  nuisance,  has 
been  sold  under  a  mortgage  foreclosure  to  tfe 
mortgagee,  does  not  prevent  the  mortgagor 
who  is  still  in  possession  from  maintaining  his 
action  to  recover  damages  for  the  injury. 
Lurssen  v.  Llovd,  76  Mi.  360.  See  also  Deni- 
son,  etc.,  R.  Co.  v.  O'Malley,  18  Tex.  Civ. 
App.  200.  The  dairuge  cotnplained  of  was  an 
injury  produced  by  smoke  and  soot,  and  for 
loss  of  tenants. 

2.  Person  in  Possession  as  Widow  of  Deceased 
Husband. —  Hopkins  v.  Bal  imore.etc,  R.  Co., 
6  Mickey  (D.  C.)  311.  See  also  Kensington 
v.  Wood,  10  Pa.  St.  93. 

3.  Action  Not  Maintainable  by  Mere  Lodger.  — 
Miller  v.  Edison  Electric  Illuminating  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  664. 

4.  Action  by  Member  of  Owner's  Family.  —  Ellis 
v.  Kansas  City,  etc.,  R.  Co., '63  Mo.  131,  21 
Am.  Rep.  436;  Kavanagh  v.  Barber,  131  N. 
Y.  211 ;  Lockett  v.  Ft.  Worth,  etc.,  R.  Co.,  78 
Tex.  211. 

A  Husband  cannot  maintain  an  action  for  a 
nuisance  interfering  with  his  enjoyment  of 
premises  occupied  by  him  and  his  family  if  the 
premises  belong  wholly  to  the  wife  and  the 


husband  has  no  lease  or  other  interest  therein. 
Kavanagh  v.  Barber,  131  N.  Y.  211. 

5.  Sickness  of  Wife  of  Owner. —  In  Ellis  v. 
Kansas  City,  etc.,  R.  Co.,  63  Mo.  131,  21  Am. 
Rep.  436,  it  was  held  that  where  a  nuisance 
caused  the  occupancy  of  certain  premises  to 
become  unwholesome,  and  as  a  consequence 
the  owner's  wife  became  sick,  no  right  of  ac- 
tion therefor  survived  to  the  wife  after  the 
owner's  death.  See  also  Lorkett  v.  Fi.  Worth, 
etc.,  R.  Co.,  78  Tex.  211.  But  see  Hughes  v. 
Auburn,  21  N.  Y.  App.  Biv.  311,  reversed  161 
N.  Y.  96,  on  other  grounds. 

6.  Action  by  Landlord.  —  Mumford  v.  Oxford, 
etc.,  R.  Co..  1  H.  &  N.  34;  Cooper  v.  Randall, 
59  111.  317;  Park  v.  White,  23  Ont.  611.  See 
also  Lawrason  v.  Paul,  11  U.  C.  Q.  B.  534. 
And  see  the  title  Landlord  and  Tenant,  vol. 
18,  p.  451. 

7.  McKeon  v.  See,  51  N.  Y.  300,  10  Am. 
Rep.  659. 

8.  Action  by  Grantee  of  Lands  Affected.  —  Bes- 
wick  v.  Hill,  Cro.  Eliz.  402;  Westbourne  v. 
Mordant,  Cro.  Eliz.  igr;  Elliotson  v.  Feetham, 
2  Bing.  N.  Cas.  134,  29  E.  C.  L.  283. 

9.  Loh miller  v.  Indian  Ford  Water- Power 
Co.,  51  Wis.  683.  See  also  Hayden  v.  Tucker, 
37  Mo.  2r4. 

10.  Request  for  Abatement  Unnecessary.— East- 
man v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143,  S2 
Am.  Dec.  201.  Compcite  Penruddock's  Case, 
5  Coke  100. 

11.  Hughes  v.  General  Electric  Light,  etc., 
Co.,  (Ky.  1900)  54  S.  W.  Rep.  723;  Newell  v. 
Smith,  15  Wis.  101. 

12.  Chicago,  etc.,  Co.  v.  Loeb,  118  111.  203,  59 
Am.  Rep.  341. 

13.  Action  by  Municipality. — Charlotte-'.  Pem- 
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/.  Contributory  Act  or  Negligence.  —  If  the  plaintiff  does  some  act 
that  brings  an  injury  upon  himself,  or  if  he  actually  co-operates  with  others  to 
cause  the  nuisance  of  which  he  complains,  he  will  not  be  entitled  to  a  recovery 
for  the  injury;1  but  it  has  been  held  that  the  doctrine  of  contributory  neg- 
ligence does  not  apply  to  an  action  for  a  nuisance  so  as  to  bar  the  plaintiff  of 
recovery,  by  reason  of  the  fact  that  he  could  have  prevented  the  injury  at  a 
slight  expense  or  by  the  expenditure  of  a  little  time  and  labor,  but  failed  to 
do  so, *  especially  if,  to  obviate  the  injury,  it  would  have  been  necessary  to 
enter  upon  the  defendant's  premises  and  thereby  commit  a  trespass. 3  So  the 
doctrine  of  contributory  negligence  does  not  apply  where  the  plaintiff  main- 
tains another  nuisance,  and  thereby  causes  a  separate  and  additional  though 
similar  injury  to  himself.4 

g.  Acquiescence.  —  As  a  general  rule  it  is  no  bar  to  an  action  for  the 
recovery  of  damages  that  the  plaintiff  has  made  no  objection  or  protest  against 
the  creation  or  continuance  of  the  nuisance. 5  But  it  has  been  held  that  a 
use  of  property  will  not  give  rise  to  an  action  for  damages  without  notice  to 
desist,  where  it  appears  that  the  person  complaining  has  for  a  long  time 
before  the  act  complained  of  acquiesced  in  a  similar  use  of  the  same  property 
by  the  public  generally. e 

h.  LICENSE.  — -A  license,  while  it  remains  unrevoked,  is  a  justification  for 
acts  done  under  it  which  would  otherwise  amount  to  a  nuisance.7  But  the 
consent  to  the  construction  of  a  work  on  the  condition  that  it  should  be  so 
erected  as  not  to  injure  the  plaintiff  will  not  justify  the  erection  of  a  nuisance.8 
Nor  will  the  mere  fact  that  the  plaintiff  encouraged  the  erection  of  certain 
works  and  the  expenditure  of  large  sums  of  money  thereon  estop  him  to  claim 
damages  for  a  nuisance  arising  therefrom,  if  he  reasonably  believed  that  the 
work  would  be  conducted  lawfully  and  without  injury  to  his  property.9 

Equity  to  Restrain  Action  for  Damages.  —  It  has  been  held  that  a  person  may  so 


broke  Iron  Works,  82  Me.  391;  New  Salem  v. 
Eagle  Mill  Co.,  138  Mass.  8. 

1.  Effect  of  Plaintiffs  Act  Contributing  to  In- 
jury.—  Burkam  v.  Ohio,  etc.,  R.  Co.,  122  Ind. 
344;  Adams  v.  Hotel  Co.  v.  Cobb,  (Indian  Ter. 
1899)  53  S.  W.  Rep.  478;  Leonard  v.  Spencer, 
108  N.  Y.  33S;  Lynch  v.  McNally,  73  N.  Y.  347. 
See  also  Philadelphia,  etc.,  R.  Co.  v.  Smith, 
(C.  C.  A.)  64  Fed.  Rep.  680.  Especially  as 
against  a  defendant  such  as  a  municipal  cor- 
poration thai  merely  fails  lo  interfere  to  pre- 
vent the  nuisance.  Richards  v.  VVaupun,  59 
Wis.  45. 

Failure  to  Use  Care  in  Avoidance  of  Obstruction 
on  Highway.  —  Butterfield  v.  Forrester,  11 
East  60;  Irwin  v.  Sprig,  6  Gill  (Md.)  200,  46 
Am.  Dec.  667;  Smith  v.  Smith,  2  Pick.  (Mass.) 
621,  13  Am.  Dec.  464. 

2.  Failure  of  Plaintiff  to  Remove  Nuisance  No 
Defense. — T.  A.  Snider  Preserve  Co.  v.  Beemon, 
(Ky.  1901)  60  S.  W.  Rep.  849;  Metropolitan 
Sav.  Bank  v.  Manion,  87  Md.  68;  Chase  v.  New 
York  Cent.  R.  Co.,  24  Barb.  (N.  Y.)  273;  Pad- 
dock v.  Somes,  102  Mo.  226;  Toledo  v.  Lewis, 
9  Ohio  Cir.  Dec.  451. 

Failure  to  Use  Care  in  Avoidance  of  Consequential 
Damage. —  But  a  different  rule  has  been  ap- 
plied where  the  plaintiff  after  having  notice  of 
the  pollution  of  a  stream  allowed  his  horse  to 
drink  therefrom.  Sherman  v.  Fall  River  Iron 
Works  Co.,  2  Allen  (Mass.)  524,  79  Am.  Dec. 
799.  See  also  Galveston,  etc.,  R.  Co.  v.  Ware, 
67  Tex.  635. 

3.  Missouri,  etc.,  R.  Co.  v.  Burt,  (Tex.  Civ. 
App.  1894).  27  S.  W.  Rep.  948;  Gulf,  etc.,  R. 


Co.  v.  Reed,  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  283. 

4.  Where  Plaintiff  Maintains  Nuisance.  —  Phil- 
adelphia, etc.,  R.  Co.  v.  Smith,  (C.  C.  A.)  64 
Fed.  Rep.  679;  New  Albany  v.  Slider,  21  Ind. 
App.  392;  Randolf  v.  Bloomfield,  77  Iowa  50, 
14  Am.  St.  Rep.  268. 

5.  Protest  Against  Nuisance  Unnecessary.  — 
Stephens  v.  Gardner  Creamery  Co.,  9  Kan. 
App.  883,  57  Pac.  Rep.  105S:  Ray  v.  Sellers,  1 
Du  v.  (Ky.)  255 ;  Aldrich  v.  Wetmore,  56  Minn. 
20;  Eastman  v.  Amoskeag  Mfg.  Co.,  44  N.  H. 
143,  82  Am.  Dec.  201.  See  also  Matthews  v. 
Stillwater  Gas,  etc.,  Co.,  63  Minn.  493. 

For  a  discussion  as  to  when  acquiescence 
will  bar  the  plaintiff's  right  to  an  injunction, 
see  the  title  Abatement  of  Nuisances,  vol.  1, 
P-  75- 

6.  Ray  v.  Sellers,  1  Duv.  (Ky.)  255. 

7.  Effect  of  License.  —  Dorrance  v.  Simons,  2 
Root  (Conn.)  208;  Woodward  v.  Seely,  11  III. 
157,  50  Am.  Dec.  445;  Burkam  v.  Ohio,  etc., 
R.  Co.,  122  Ind.  344  ;  Miller  Auburn,  etc.,  R. 
Co.,  6  Hill  (N.  Y.)  61;  White  v.  Manhattan  R. 
Co.,  139  N.  Y.  19.  Sec  also  Johnson  v.  Lewis, 
13  Conn.  303,  33  Am.  Dec.  405.  And  see  the 
titles  Dams,  vol.  8,  p.  711;  Floods,  vol.  13,  p. 
711;  License  (Real  Property)  vol.  18,  p. 
1127. 

Encouraging  Purchase  of  Land  with  Knowledge 
of  Its  Intended  Use.  —  Louisville,  etc.,  R.  Co.  v. 
Daugherty,  (Ky.  1896)  36  S.  W.  Rep.  5. 

8.  Brown  v.  Bowcn,  30  N.  Y.  519,  86  Am. 
Dec.  406. 

9.  Weston  Paper  Co.  v.  Pope,  155  Ind.  394. 
723  Volume  XXI. 


Remedies. 


X17SAM  A.  A. 


Action  for  Damages. 


encourage  another  in  the  erection  of  a  nuisance  as  to  give  the  adverse  party 
an  equity  to  restrain  him  from  recovering  damages  at  law  for  such  nuisance.1 
But  a  court  of  equity  will  not  interfere  to  prevent  an  action  for  damages  for 
injuries  of  a  serious  nature  merely  because  of  an  acquiescence  on  the  part  of 
the  plaintiff  .it  a  time  when  only  a  slight  injury  was  sustained.* 

i.  LIMITATION  OK  AC  TIONS  —  (i)  For  Continuing  or  Temporary  Nuisances. 
Since  every  continuance  of  a  nuisance  is  a  new  nuisance  authorizing  a  fresh 
action,3  an  action  may  be  brought  for  the  recovery  of  all  damages  resulting 
from  the  continuance  of  a  nuisance  within  the  statutory  period  of  limitations 
for  which  no  previous  recovery  has  been  had,  even  though  the  original  cause 
of  action  is  barred  1  unless  the  nuisance  has  been  so  long  continued  as  to  raise 
the  presumption  of  a  grant,5  or,  in  the  case  of  injury  to  real  property,  unless 
the  plaintiff's  right  of  entry  is  barred.0 

(2)  For  Permanent  Injuries.  —  But  where  the  injury  is  of  such  a  nature 
that  .ill  the  damages  resulting  therefrom,  whether  past  or  prospective,  are 
recoverable  in  one  action,  the  statute  of  limitations  begins  to  run  from  the 
time  of  the  completed  creation  of  the  nuisance.7  This  rule,  however,  is  sub- 
ject to  the  modification  that  when  the  cause  of  action  is  the  consequential 
injury  arising  from  an  act  or  erection  which  is  not  in  itself  an  actionable 
nuisance,  the  statute  does  not  begin  to  run  until  the  injury  is  actually  inflicted.8 


1.  Encouragement  as  Affording  Equity  to  Re- 
strain Action  for  Damages. —  Williams  v.  Jersey, 
Cr.  &  Ph.  91;  Carlisle  v.  Cooper,  21  N.  J.  Eq. 
591- 

2.  Rankart  v.  Houghton,  27  Beav.  425. 

3.  See  infra,  this  section,  /•.  (4)  Time  to 
Which  Damages  Are  Assessable. 

4.  Damages  Recoverable  for  Continuance  of 
Nuisance  Although  Original  Cause  Barred  —  Ala- 
bama. —  Whaley  v.  Wilson,  112  Ala.  627. 

Colorado.  —  Consolidated  Home  Supply 
Ditch,  etc.,  Co.  ?>.  Hamlin,  6  Colo.  App.  341. 

Georgia.  —  Reid  v.  Atlanta,  73  Ga.  523; 
Smith  v,  Atlanta,  75  Ga.  no;  Athens  Mfg.  Co. 
v.  Rucker,  80  Ga.  291. 

Illinois.  —  McConnel  v.  Kihbe,  29  111.  483; 
Chicago,  etc.,  R.  Co.  v.  McAuley,  121  111.  160; 
Chicago,  etc  ,  R.  Co.  v.  Schaffer,  124  111. 
112;  Langfeldt  v.  McGrath,  33  111.  App.  158. 

lotva.  —  Drake  v.  Chicago,  etc.,  R.  Co.,  63 
Iowa  302,  50  Am.  Rep.  746;  Sullens  v.  Chi- 
cago, etc.,  R.  Co.,  74  Iowa  659,  7  Am.  St.  Rep. 
501. 

Massachusetts.  —  Prentiss  v.  Wood,  132  Mass. 
486;  New  Salem  v.  Eagle  Mill  Co.,  138  Mass. 
8:  Wells  v.  New  Haven,  etc.,  Co.,  151 
Mass.  46,  21  Arn.  St.  Rep.  423. 

Missouri.  —  McGowan  v.  Missouri  Pac.  R. 
Co.,  23  Mo.  App.  203. 

New  Jersey.  —  Delaware,  etc.,  Canal  Co.  v. 
Wright,  21  N.  J.  L.  469;  Delaware,  etc.,  Canal 
Co.  v.  Lee,  22  N.  J.  L.  243. 

New  York.  —  Silsby  Mfg.  Co.  v.  New  York, 
104  N.  Y.  562;  Baldwin  v.  Calkins,  10  Wend. 
(N.  Y.)  167. 

North  Carolina.  — Spilman  v.  Roanoke  Nav. 
Co.,  74  N.  Car.  675. 

Ohio.  —  Toledo  v.  Lewis,  9  Ohio  Cir.  Dec. 
451.  17  Ohio  Cir.  Ct.  588. 

Virginia.  —  Cohen  v.  Bellenot,  (Va.  1899)  32 
S.  E.  Rep.  455. 

Wisconsin.  —  Ramsdale  v.  Fotle,  55  Wis.  557. 

Canada. —  Connors  v.  McLaggan,  4  N.  Bruns. 
446. 

See  the  title  Limitation  of  Actions,  vol.  19, 
p.  200. 
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5.  Presumption  of  Grant  May  Bar  Action.  — 

Consolidated  Home  Supply  Ditch,  etc.,  Co.  v. 
Hamlin,  C  Colo.  App.  341 ;  M  ueller  v.  Fruen,  36 
Minn.  273;  Delaware,  etc.,  Canal  Co.  v. 
Wright,  21  N.  J.  L.  469;  Delaware,  etc.,  Canal 
Co.  v.  Lee,  22  N.  J.  L.  243. 

6.  Action  Must  Be  Brought  Before  Entry  Barred. 
—  McConnel  v.  Kibbe,  29  III.  483;  Chicago, 
etc..  R.  Co.  v.  Schaffer,  124  111.  112;  McGowan 
v.  Missouri  Pac.  R.  Co.,  23  Mo.  App.  203. 

7.  Statute  Runs  from  Completion  of  Permanent 
Nuisance —  United  States. — Frankle  v.  Jack- 
son, 30  Fed.  Rep.  398. 

Alabama.  —  Whaley  v.  Wilson,  112  Ala.  627. 

Arkansas. — St.  Louis,  elc.  R.  Co.  v.  Mor- 
ris, 35  Ark.  622;  Little  Rock,  etc.,  R.  Co.  v. 
Chapman,  39  Ark.  463,  43  Am.  Rep.  2S0;  St. 
Louis,  etc.,  R.  Co.  v.  Biggs,  52  Ark.  240,  20 
Am.  St.  Rep.  174. 

Georgia.  —  Atkinson  v.  Atlania,  81  Ga.  625. 

Illinois.  —  McConnel  v.  Kibbe,  29  111.  483; 
Chicago,  etc.,  R.  Co.  v.  McAuley,  121  111. 
160. 

Iowa.  —  Powers  v.  Council  Bluffs,  45  Iowa 
652,  24  Am.  Rep.  792;  Stodghill  v.  Chicago, 
etc.,  R.  Co.,  53  Iowa  341;  Baldwin  v.  Ofkaloosa 
Gas  Light  Co.,  57  Iowa  51;  Bizer  v.  Ouumwa 
Hydraulic  Power  Co.,  70  Iowa  145;  Haisch  v. 
Keokuk,  etc.,  R.  Co.,  71  Iowa  606. 

Kansas.  —  Kansas  Pac.  R.  Co.  v.  Mihlman, 
17  Kan.  224. 

Michigan.  —  Krueger  v.  Grand  Rapids,  etc., 
R.  Co.,  51  Mich.  142. 

Missouri.  —  Powers  v.  St.  Louis  R.  Co.,  158 
Mo.  87. 

New  Hampshire.  —  Troy  v.  Cheshire  R.  Co., 
23  N.  H.  83,  55  Am.  Dec.  177. 

West  Virginia.  —  Smith  z\  Poinl  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  451,  20  Am.  &  Eng.  R. 
Cas.  160. 

See  also  the  title  Limitation  of  Actions, 
vol.  19,  p.  201. 

8.  For  Consequential  Injury  Statute  Runs  from 
Infliction  of  Injury —  England.  —  Packhouse  v. 
Bonomi,  9  H.  L.  Cas.  503;  Gillon  v.  Bodding- 
ton,  1  C.  &  P.  541,  11  E.  C.  L.  463;  Whitehouse 

Volume  XXI. 


Remedies. 


NUISANCES. 


Action  for  Damages. 


j.  PROOF  OF  NUISANCE  — Effect  on  Other  Persons  or  Property.  —  It  has  been  held 
that  in  an  action  for  damages  it  is  incompetent  to  establish  the  existence  of 
an  alleged  nuisance  by  showing  how  it  affected  people  or  property  not  in 
controversy,  although  in  the  neighborhood  of  the  cause  of  the  alleged 
nuisance.1  But  in  Illinois  the  rule  is  that  evidence  of  the  effect  of  the  nui- 
sance upon  other  property  in  the  same  neighborhood  is  admissible  as  showing 
the  extent  and  character  of  the  injury  sustained  by  the  plaintiff,  and  as  tend- 
ing to  prove  that  the  nuisance  objected  to  was  capable  of  inflicting  the  injury 
complained  of.2  In  Massachusetts  it  has  been  held  that  while  it  is  not  com- 
petent for  the  plaintiff  to  show  that  the  property  of  other  persons  was  injuri- 
ously affected  by  the  cause  of  which  he  complains,  he  may  show  the  existence 
of  the  cause  by  the  testimony  of  any  persons  who  have  observed  it  from  any 
position  not  peculiarly  exposed  to  its  influence.3 

Evidence  of  Injurious  Effects  Subsequent  to  Institution  of  Suit.  —  Evidence  of  the 
injurious  effects  of  an  alleged  nuisance  subsequent  to  the  bringing  of  a  suit 
therefor  is  admissible  where  it  is  offered,  not  as  a  ground  for  recovery,  but 
for  the  purpose  of  showing  the  character  of  the  nuisance.4 

k.  Damages  Recoverable  —  (i)  Measure  of  Damages  and  Elements 
of  Recovery  —  (a)  in  General.  —  The  general  rule  is  that  in  the  absence  of 
malice  or  like  matter  of  aggravation  6  the  plaintiff  is  entitled  only  to  actual 
compensation  6  for  injuries  that  have  been  sustained  by  him  as  a  natural  and 
direct  consequence  of  the  defendant's  wrong.7    Double  compensation  is  not 


Co.  v.  Cuppy,  26 
.  Turner,  11  Minn, 
etc.,  Canal  Co.  v. 


v.  Fellowes,  10  C.  B.  N.  S.  765,  100  E.  C.  L. 
765;  Roberts  v.  Read,  16  East  215. 

Illinois.  —  Leroy  v.  Springfield,  81  HI.  114; 
Joseph  Schlitz  Brewing  Co.  v.  Compton,  142 
111.  511,  34  Am.  St.  Rep.  92. 

Iowa.  —  Van  Orsdol  v.  Burlington,  etc.,  R. 
Co.,  56  Iowa  47;  Miller  v.  Keokuk,  etc.,  R. 
Co.,  63  Iowa  680. 

Kansas. —  Union  Trust 
Kan.  754. 

Minnesota.  —  Thornton 
33°- 

New  Jersey.  —  Delaware 
Wright,  21  N.  J.  L.  469. 

North  Carolina.  —  Ridley  v.  Seaboard,  etc., 
R.  Co.,  118  N.  Car.  996. 

Ohio.  —  Valley  R.  Co.  v.  Franz,  43  Ohio  St. 
623. 

1.  Evidence  of  Effect  of  Nuisance  on  Other  Per- 
sons or  Property.  —  Harlcy  v.  Merrill  Brick  Co., 
83  Iowa  73;  Hughes  v.  General  Eleciric  Light, 
etc.,  Co.,  (Ky.  1900)  54  S.  VV.  Rep.  723. 

2.  Wylie  v.  Elwood,  134  111.  281,  23  Am.  St. 
Rep.  673;  Cooper  v.  Randall,  59  III.  317;  Belvi- 
dere  Gaslight,  etc.,  Co.  v.  Jackson,  81  111.  App. 
424. 

3.  Fay  v.  Whitman,  100  Mass.  76. 

4.  Evidence  of  Injurious  Effects  Subsequent  to 
Suit. —  I'olly  v.  McCall,  37  Ala.  20;  Gavigan 
v.  Atlantic  Refining  Co.,  186  Pa.  St.  604. 

For  a  discussion  of  the  admissibility  of  such 
evidence  as  affects  the  question  of  damages, 
see  infra,  this  section.  Damages  Recoverable. 

5.  See  infra,  this  section,  (2)  (/>)  In  /hoarding 
Punitive  Damages, 

6.  Only  Actual  Compensation  Allowed  Ordinarily 
—  California.  —  De  Costa  v,  Massachusetts 
Flat  Water,  etc.,  Co.,  17  Cal.  613. 

Connecticut,  —  Beechcr?'.  Derby  Bridge,  etc., 
Co.,  24  Conn.  491, 

Indiana.  —  Morford  v.  Woodworth,  7  Ind.  S3. 

Maine.  —  Worcester  v.  Great  Falls  Mfg. 
Co.,  41  Me.  159,  66  Am.  Dec.  217. 
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Massachusetts. —  Luther-'.  Winnisimmet  Co., 
9  Cush.  (Mass.)  171. 

Mississippi.  —  Silver  Creek  Nav.,  etc.,  Co. 
v.  Mangum,  64  Miss.  6S2. 

Missouri.  — ■  Ivie  v.  McMunigal,  66  Mo.  App. 
437;  Laird  v.  Chicago,  etc.,  R.  Co.,  78  Mo. 
App.  273. 

New  Jersey.  —  Phillips  -'.  Phillips,  34  N.  J. 
L.  208. 

New  York.  —  Myers  v.  Malcolm,  6  Hill  (N. 
Y.)  292,  41  Am.  Dec.  744. 

Ohio.  —  Mansfield  v.  -Hunt,  jo  Ohio  Cir. 
Dec.  567. 

Pennsylvania.  —  McKnight  v.  Ratxliff,  44  Pa. 
St.  156;  Seely  v.  Alden,  61  Pa.  St.  302,  100 
Am.  Dec.  642;  Sanderson  v.  Pennsylvania 
Coal  Co.,  102  Pa.  St.  370;  V'anderslice  v.  Phila- 
delphia, 103  Pa.  St.  102;  Robb  v.  Carnegie, 
145  Pa.  St.  324,  27  Am.  St.  Rep.  694;  Smith  -'. 
Phillips.  8  Phila.  (Pa.)  11. 

Canada.  —  Lioy  v.  Dartmouth,  30  Nova 
Scotia  208. 

Remote  or  Speculative  Damages  Not  Recover- 
able.—  Chicago  v.  Hucnerbein,  S5  III.  594,  28 
Am.  Rep.  626;  Kankakee,  etc.,  R.  Co.  v. 
Horan,  17  111.  App.  650;  Walrath  v.  Redfitld, 
11  Barb.  (N.  Y.)  368;  McKnight  v.  Ratcliff,  44 
Pa.  St.  156;  Hanover  Water  Co.  v.  Ashland 
Iron  Co..  84  Pa.  St.  279;  Clark  v.  Pennsyl- 
vania R.  Co.,  145  Pa.  St.  438,  27  Am.  St.  Rep. 
710;  Simmons  v.  Brown,  5  R.  I.  299,  73  Am. 
Dec.  66;  Broussard  v.  Sabine,  etc.,  R.  Co.,  80 
Tex.  329. 

7.  Injury  Must  Bn  Natural  and  Direct  Result  of 
Defendant's  Act —  England.  —  Rust  v.  Victoria 
Graving  Dock  Co.,  36  Ch.  D.  113. 

Georgia.  —  Savannah,  etc..  Canal  Co.  v. 
Bourquin,  51  Ga,  378. 

Iowa.  —  Quinn  v.  Chicago,  etc.,  R.  Co.,  63 
Iowa  510;  Podhaisky  v.  Cedar  Rapids,  106 
Iowa  543. 

Maine.  —  Worcester  v.  Great  Falls  Mfg.  Co., 
41  Me.  159,  66  Am.  Dec.  217. 
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recoverable. 1 

interest  is  Sometimes  Allowed  from  the  time  of  the  infliction  of  the  injury  to  the 

time  of  the  assessment  of  the  damages.2 

(b)  Measure  of  Damages  aa.  For  Destruction  ok  or  Permanent  Injur^ to  Property. 
-  The  measure  i  >!'  damages  for  the  destruction  of  property  is  the  value  thereof ; 
and  the  usual  measure  for  permanent  injury  is  the  amount  of  the  depreciation 
in  value  caused  by  the  nuisance.3  The  amount  to  be  awarded  for  injury  to 
real  property  is  usually  determined  by  ascertaining  the  difference  between  the 
market  value  of  the  property  immediately  before  and  immediately  after  the 
injury."1 

Cost  of  Repairing  injury.  —  Sometimes,  however,  the  amount  is  determined  by 
the  cost  of  repairing  the  injury;  5  but  in  such  case  no  greater  amount  can  be 


Michigan,  —  Powers  v.  Irish,  23  Mich.  429. 

New  Jersey.  —  Thompson  ■u.  Pennsylvania 
R.  Co.,  51  N.  J.  L.  42. 

New  York.  —  Walrath  v.  Redfteld,  11  Barb. 
(N.  Y.)  36S;  Chase  v.  Nc-w  York  Cent.  R.  Co., 
24  Barb.  (N.  Y.)  273;  Miller  v.  Edison  Electric 
Illuminating  Co.,  (Supm.  Ct.  Spec.  T.)  33 
Misc.  (N.  Y.)  664. 

Ohio.  —  Dayton  v.  Pease,  4  Ohio  St.  80. 

Pennsylvania.  —  Keiser  v.  Mahonoy  City 
Gas  Co.,  143  Pa.  St.  276. 

Rhode  Island.  —  Simmons  *.  Brown,  5  R.  I. 
299,  73  Am.  Dec.  66. 

1.  Damages  for  Injury  to  Use  and  Enjoyment 
cannot  be  recovered  by  owner  of  property  in 
addition  tn  damages  fcr  permanent  injury. 
Chicago,  etc.,  R.  Co.  v.  Carey,  90  111.  514; 
Chicago  Forge,  etc.,  Co.  v.  Sanche,  35  III.  App. 
174;  Seely  v.  Alden,  61  Pa.  St.  302,  100  Am. 
Dec.  642. 

2.  Interest  Sometimes  Allowed. —  Hetzel  v. 
Baltimore,  etc.,  R.  Co.,  6  Mackey  (D.  C.)  1; 
Bare  v.  Hoffman,  79  Pa.  St.  71,  21  Am.  Rep. 
42;  Gulf,  etc.,  R.  Co.  v.  Holliday,  65  Tex.  513; 
Trinity,  etc.,  R.  Co.  v.  Schofield,  72  Tex. 
496. 

3.  Measure  of  Damages  for  Destruction  or  In- 
jury of  Property  —  Illinois.  —  Chicago,  etc.,  R. 
Co.  v.  Carey,  go-  111.  514;  Kankakee,  etc.,  R. 
Co.  v.  Horan,  17  111.  App.  650. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v.  King, 
23  Ind.  App.  573. 

Iowa.  —  Drake  v.  Chicago,  etc.,  R.  Co.,  63 
Iowa  302,  50  Am.  Rep.  746. 

Massachusetts.  —  Gillett  v.  Western  R.  Corp., 
8  Allen  (Mass.)  560. 

Minnesota.  —  Lommeland  v.  St.  Paul,  etc., 
R.  Co.,  35  Minn.  412;  Byrne  v.  Minneapolis, 
etc.,  R.  Co.,  38  Minn.  212,  8  Am.  St.  Rep.  668. 

North  Carolina.  —  Garrett  v.  Edenton,  74  N. 
Car.  388;  Spilman  -'.  Roanoke  Nav.  Co.,  74  N. 
Car.  675. 

Pennsylvania.  —  Robb  v.  Carnegie,  145  Pa. 
St.  324,  27  Am.  St.  Rep.  694;  Herbert  v.  Rainey, 
162  Pa.  St.  525. 

Tennessee.  —  Ducktown  Sulphur,  etc.,  Co. 
v.  Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Helsley,  62 
Tex.  593:  Galveston,  etc.,  R.  Co.  v.  Tail, 
63  Tex.  223;  Sabine,  etc.,  R.  Co.  z-.  Johnson,  65 
Tex.  389;  Sabine,  etc.,  R.  Co.  v.  Brousard,  69 
Tex.  617;  Gulf,  etc.,  R.  Co.  v.  Pool,  70  Tex. 
713;  Trinity,  etc.,  R.  Co.  v.  Schofield,  72  Tex. 
496;  Green  v.  Taylor,  etc.,  R.  Co.,  79  Tex.  604; 
Broussard  v.  Sabine,  etc.,  R.  Co.,  80  Tex.  329. 

Vermont.  —  Wiley  v.  Hunter,  57  Vt.  479. 


Wisconsin.  —  Folsom  v.  Apple  River  Log- 
Driving  Co.,  41  Wis.  602. 
4.  Difference  in  Market  Value,  Rule  for  Measure 

—  Colorado.  —  Consolidated  Home  Supply 
Ditch,  etc.,  Co.  v.  Hamlin,  6  Colo.  App.  341. 

Georgia.  —  Farley  v.  Gate  City  Gas  Light 
Co.,  105  Ga.  323. 

Illinois.  —  Ottawa  Gas  Light,  etc.,  Co.  v. 
Graham,  28  111.  73,  81  Am.  Dec.  263;  Chicago, 
etc.,  R.  Co.V.  Stein,  75  111.  41;  Chicago,  etc., 
R.  Co.  v.  Carey,  90  III.  514;  Chicago,  etc.,  R. 
Co.  v.  Maher,  91  111.  312;  Kankakee,  etc.,  R. 
Co.  v.  Horan,  131  111.  288. 

Iowa.  —  Cadle?'.  Muscatine  Western  R.  Co., 
44  Iowa  n;  Drake  v.  Chicago,  etc.,  R.  Co.,  63 
Iowa  302,  50  Am.  Rep.  746;  Sullens  v.  Chicago, 
etc.,  R.  Co.,  74  Iowa  659,  7  Am.  St.  Rep.  501. 

Kansas.  —  Central  Branch  Union  Pac.  R. 
Co.  v.  Andrews,  26  Kan.  711,  41  Kan.  370; 
Kansas  Zinc  Min.,  etc.,  Co.  v.  Brown,  8  Kan. 
App.  £02. 

Kentucky.  —  Elizabethtown,  etc.,  R.  Co.  v. 
Combs,  10  Bush  (Ky.)  382,  19  Am.  Rep.  67; 
Jefferson ville,  etc.,  R.  Co.  v.  Esterle,  13  Bush 

(Ky.)  667. 

Massachusetts.  —  Palmer  Co.  v.  Ferrill,  17 
Pick.  (Mass.)  58. 

Missouri.  —  Bungenstock  v.  Nishnabotna 
Drainage  Dist.,  163  Mo.  198;  Chouteau  v.  St. 
Louis,  8  Mo.  App.  48;  Autenrieth  v.  St.  Louis, 
etc.,  R.  Co.,  36  Mo.  App.  254. 

New  York.  —  Chase  v.  New  York  Cent.  R. 
Co.,  24  Barb.  (N.  Y.)  273;  Easterbrook  v.  Erie 
R.  Co.,  51  Barb.  (N.  Y.)  94. 

Pennsylvania.  —  Hanover  Water  Co.  v.  Ash- 
land Iron  Co.,  84  Pa.  St.  279. 

Texas.  — Galveston,  etc.,  R.  Co.  v.  Ware,  67 
Tex.  635;  Owens  v.  Missouri  Pac.  R.  Co.,  67 
Tex.  679;  Ft.  Worth,  etc.,  R.  Co.  v.  Hogsett, 
67  Tex.  685;  Trinity,  etc.,  R.  Co.  v.  Schofield, 
72  Tex.  496;  Paris  v.  Allred,  17  Tex.  Civ.  App. 
125. 

West  Virginia.  —  Guinn  v.  Ohio  River  R. 
Co.,  46  W.  Va.  151,  76  Am.  St.  Rep.  806. 

Evidence  of  a  Change  of  Conditions  in  the 
neighborhood  caused  by  the  nuisance  may  be 
admitted  to  establish  injury  to  plaintiff's  prop- 
erty. Brennan  v.  Corsicana  Cotton-Oil  Co., 
(Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  588. 

6.  Cost  of  Repairing  Injury  Measure  of  Damages. 

—  Ottawa  Gas  Light,  etc.,  Co.  v.  Graham,  28 
111.  73,  81  Am.  Dec.  263;  Cleveland,  etc.,  R. 
Co.  v.  King,  23  Ind.  App.  573;  Shaw  v.  Cum- 
miskey,  7  Pick.  (Mass.)  76;  Hartshorn  v.  Chad- 
dock,  135  N.  Y.  116;  Lentz  v.  Carnegie,  145 
Pa  St.  612,  27  Am.  St.  Rep.  717. 
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allowed  than  the  entire  value  of  the  property.1 

bb.  For  Temporary  or  Abatable  Nuisance.  —  For  a  temporary  or  abatable  nui- 
sance, affecting  the  comfortable  use  or  enjoyment  of  property,  the  measure 
of  damages  is  the  difference  between  the  rental  value  of  the  property  free 
from  and  subject  to  the  nuisance,  during  the  continuance  thereof,  within  the 
statutory  period  of  limitation,3  and,  in  addition  thereto,  any  sums  of  money 
which  the  plaintiff  has  been  compelled  to  expend  on  account  of  the  nuisance.3 

When  Sale  Defeated  by  Nuisance.  —  It  seems,  however,  that  when  a  sale  of  prop- 
erty has  been  actually  defeated  by  the  existence  of  an  abatable  nuisance  the 
owner  may  recover  the  difference  between  the  selling  price  of  the  property 
free  from  and  subject  to  the  nuisance.4 

If  the  Nuisance  Causes  Physical  Injury  to  Property,  the  plaintiff  may  recover  the 
amount  thereof  5  or  the  cost  of  repairs  rendered  necessary  thereby.6 

ec.  Consideration  of  Purpose  for  Which  Property  Was  Used  —  The  plaintiff  is 
entitled  to  recover  the  depreciation  in  the  value  of  his  property  for  the  pur- 
pose for  which  he  was  using  it  at  the  time  of  the  infliction  of  the  injury,7  even 


1.  Amount  in  Excess  of  Value  of  Land  Not  Re- 
coverable.—  Harvey  v.  Sides  Silver  Min.  Co., 
i  Nev.  539,  go  Am.  Dec.  510;  Hartshorn  v. 
ChaHdock,  135  N.  Y.  116;  Lentz  v.  Carnegie, 
145  Pa.  St.  612. 

2.  Depreciation  of  Rental  Value  Is  Measure  of 
Damages  — Alabama. —  Eufaula  v.  Simmons, 
86  Ala.  515. 

Colorado.  — Jackson  v.  Kiel,  13  Colo.  378,  16 
Am.  St.  Rep.  207. 

Georgia.  —  Georgia  R.,  etc.,  Co.  v.  Berry,  78 
Ga.  744;  Farley  v.  Gate  .City  Gas  Light  Co., 
105  Ga.  323. 

Illinois.  —  Chicago  v.  Huenerbein,  85  111. 
594,  28  Am.  Rep.  626;  Kankakee,  etc.,  R.  Co. 
v.  Horan,  17  III.  App.  650;  Langfeldt  v.  Mc- 
Graih,  33  111.  App.  158. 

Indiana.  —  South  Bend  v.  Paxon,  67  Ind. 
228;  Cleveland,  etc.,  R.  Co.  v.  King,  23  Ind. 
App.  573- 

Iowa.  —  O'Connor  v.  St.  Louis,  etc.,  R.  Co., 
56  Iowa  735;  Gibson  v.  Fischer,  68  Iowa  29; 
Loughran  v.  Des  Moines,  72  Iowa  382;  Shively 
v.  Cedar  Rapids,  etc.,  R.  Co.,  74  Iowa  169,  7 
Am.  St.  Rep.  471;  Ferguson  v.  Firmenich 
Mfg.  Co.,  77  Iowa  576,  14  Am.  St.  Rep.  319. 

Massachusetts.  —  Emery  v.  Lowell,  109  Mas?. 
197. 

Missouri.  —  Pinney  v.  Berry,  61  Mo.  359; 
Bielman  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App. 
151- 

New  fersey.  —  Hatfield  v.  Central  R.  Co.,  33 
N.  J.  L.  251. 

New  York.  —  Francis  v.  Schoellkopf,  53  N. 
Y.  152;  Colrick  v.  Swinburne,  105  N.  Y.  503: 
McKeon  v.  See,  4  Robt.  (N.  Y.)  449;  Chipman 
v.  Palmer,  9  Hun  (N.  Y.)  517,  affirmed  in  77 
N.  Y.  51;  Wiel  v.  Stewart.  19  Hun  (N.  Y.)  272; 
Schwab  v.  Cleveland,  28  Hun(N.  Y.)  458; 
Taylor  v.  Metropolitan  El.  R.  Co.,  50  N.  Y. 
Super.  Ct.  311;  Beir  v.  Cooke,  37  Hun  (N.  Y.) 
38;  Miciiel  v.  Monroe  County,  39  Hun  (N. 
Y.)  47;  Van  Buren  v.  Fishkill,  etc.,  Water- 
Works  Co.,  50  Hun  (N.  Y.)  448;  Murray  v. 
Archer,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp. 
326;  Robinson  v.  Smith,  (Supm.  Ct.  Gen.  T.) 
7  N.  Y.  Supp.  38;  Mortimer  v.  Manhattan  R. 
Co.,  57  N.  Y.  Super.  Ct.  509;  Hochstrasser  v. 
Martin,  62  Hun (N.  Y.)  165;  Yoos  v.  Rochester, 
92  Hun  (N.  V.)48i;  Rosenheimer  v.  Standard 
Gas-I.ight  Co.,  36  N.  Y.  App.  Div.  1;  Garrett 
v.  Wood,  55  N.  Y.  App.  Div.  281. 


Ohio.  —  Toledo  v.  Lewis,  9  Ohio  Cir.  Dec. 
451,  17  Ohio  Cir.  Ct.  588,  affirmed  in  52  Ohio 
St.  624. 

Pennsylvania.  —  Herbert  v.  Rainey,  162  Pa. 
St.  525. 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Ware,  67 
Tex.  635;  Comminge  v  Stevenson,  76  Tex. 
642;  San  Antonio  v.  Mackey,  14  Tex.  Civ. 
App.  210,  22  Tex.  Civ.  App.  145. 

Vermont.  —  Wiley  v.  Hunter,  57  Vt.  479. 

Wisconsin.  —  Sladler?'.  Grieben,  61  Wis.  500. 

The  Market  or  Merchantable  Value  of  the 
premises,  and  not  the  mere  estimate  of  a  wit- 
ness, is  the  proper  basis.  Hochstvasser  v. 
Martin,  62  Hun  (N.  Y.)  165. 

Even  if  Owner  Is  in  Possession,  rental  value  is 
the  proper  measure  of  damages.  Michel  v. 
Monroe  County,  39  Hun  (N.  Y.)47;  Mortimer 
v.  Manhattan  R.  Co.,  57  N.  Y.  Super.  Ct.  509; 
Rosenheimer  v.  Standard  Gas  Light  Co.,  36  N. 
Y.  App.  Div.  1. 

3.  Expenses  Occasioned  by  Sickness  may  be  re- 
covered in  addition  to  recovery  for  loss  of 
services.  Adams  Hotel  Co.  v.  Cobb,  (Indian 
Ter.  1899)  53  S.  W.  Rep.  478;  Loughran  v. 
Des  Moines,  72  Iowa  382;  Lockett  v.  Ft. 
Worth,  etc.,  R.  Co.,  78  Tex.  211 ;  Paris  v. 
Allred,  17  Tex.  Civ.  App.  125. 

Cost  of  Moving  from  a  place  rendered  un- 
healthy by  a  nuisance  may  be  recovered. 
Fischer  v.  Sanford,  12  Pa.  Super.  Ct.  435. 

Cost  of  Taking  Care  of  Premises  when  vacant, 
because  of  a  nuisance,  and  the  cost  of  remov- 
ing the  nuisance,  may  be  recovered.  San 
Antonio  v.  Mackey,  22  Tex.  Civ.  App.  145. 

4.  Measure  When  Nuisance  Defeats  Sale.  — 
Hetzel  v.  Baltimore,  etc.,  R.  Co.,  6  Mackey  (D. 
C.)  1.  See  also  Moore  v.  Langdon,  6  Mackey 
(D.  C.)  6. 

5.  Herbert  v.  Rainey,  162  Pa.  St.  525. 

6.  Emerv  v.  Lowell,  109  Mass.  197;  Schwab 
v.  Cleveland,  28  Hun  (N.  Y.)  458. 

7.  Damages  Allowed  for  Use  to  Which  Property 
Was  Put.  —  Sclma,  etc.,  R.  Co.  v.  Knapp,  42 
Ala.  480;  Hatfield  v.  Central  R.  Co.,  33  N.  J. 
L.  251;  Colrick  v.  Swinburne,  105  N.  Y.  503; 
Schenectady  First  Baptist  Church  v.  Schenec- 
tady, etc.,  R.  Co.,  5  Barb.  (N.  Y.)  79;  Van 
Buren  v.  Fishkill,  etc.,  Water- Works  Co.,  50 
I  Inn  (N.  Y.)448;  Clark  v.  Pennsylvania  R.  Co., 
145  Pa.  St.  43S;  Broussard  v.  Sabine,  etc.,  R. 
Co.,  80  Tex.  329. 
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though  its  value  is  nut  equally  diminished  for  other  purposes;1  but  he  cannot 
recover  because  its  value  is  diminished  for  a  purpose  to  which  he  never  has 
and  never  may  put  it.9 

I  o '  Elemonts  of  Recovery  —  aa.  INJURY  TO  Health  or  Comfort.  —  In  fixing  the 
damages  the  jury  may  take  into  consideration,  if  proved,  other  injurious  con- 

H  no  :  than  depreciation  of  the  value  or  rental  value  of  the  property  affected 
l»\  the  mi  is. line.  Thus,  in  an  action  by  the  occupant  of  a  dwelling,  injury  to 
the  health  of  himself  and  family  3  and  the  impairment  of  their  comfortable 
us,-  ami  enjoymenl  of  their  dwelling4  may  be  considered,  when  these  are 
the  direct  results  of  the  nuisance. 

.  Minim  Anguish. —  The  plaintiff's  mental  anguish  is  an  element  of  dam- 

!  when  il  proceeds  from  an  impairment  of  his  physical  condition  caused 
directly  by  the  nuisance,5  but  not  otherwise. 6 

cc.  Profits  from  Business  Injured.  —  When  a  nuisance  directly  lessens  the 
plaintiff's  profits  from  his  business,  such  loss  may  be  considered  if  its  extent 
is  clearly  established  by  competent  evidence.7    Merely  speculative  profits, 


Bassham,  60  111.  App. 
Pattison,  67  111. 
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1.  Schenectady  First  Baptist  Church  v. 
Schenectady,  cic,  R.  Co.,  5  Barb.  (N.  Y.)  79. 
Contra,  Hopkins  y.  Western  Pac.  R.  Co.,  50 
Cal.  190. 

2.  Value  for  Imaginary  Purpose  Not  Considered. 

—  Grandona  7;.  Lovdal,  78  Cal.  611,  12  Am.  St. 
Rep.  121;  Worcester  v.  Great  Falls  Mfg.  Co., 
41  Me.  159,  66  Am.  Dec.  217. 

3.  Injury  to  Health  of  Plaintiff  and  Family  May 
Be  Considered  —  Alabama.  —  Eufaula  v.  Sim- 
mons, 86  Ala.  515. 

Connecticut.  —  Kearney  v.  Farrell,  28  Conn. 
317,  73  Am.  Dec.  677. 

Delaware. —  Benson  v.  Wilmington,  9  Houst. 
(Del.)  359- 

Illinois.  —  Gempp  v 
84;  Cleveland,  etc.,  R.  Co 
App.  351. 

Indian  Territory.  —  Adams  Hotel  Co.  v. 
Cobb,  (Indian  Ter.  1899)  53  S.  W.  Rep. 
478. 

Iowa.  —  Loughran  v.  Des  Moines 
382;  Ferguson  v.  Firmenich  Mfg.  Co. 
576,  14  Am.  St.  Rep.  319. 

Minnesota.  —  Pierce  v.  Wagner,  29  Minn. 
355;  Berger  v.  Minneapolis  Gas  Light  Co.,  60 
Minn.  296. 

Missouri.  —  Ellis  v.  Kansas  City,  etc.,  R. 
Co.,  63  Mo.  131,  21  Am.  Rep.  436;  Brown  v. 
Chicago,  etc.,  R.  Co.,  80  Mo.  457;  Jarvis  v.  St. 
Louis,  etc.,  R.  Co.,  26  Mo.  App.  253. 

New  York.  —  Rosenheimer  v.  Standard  Gas 
Light  Co.,  36  N.  Y.  App.  Div.  1. 

North  Carolina.  —  Downs  v.  High  Point,  115 
N.  Car.  182. 

Ohio.  —  Story  v.  Hammond.  4  Ohio  376; 
Toledo  v.  Lewis,  9  Ohio  Cir.  Dec.  451,  17  Ohio 
Cir.  Ct.  588. 

Pennsylvania.  —  Fischer  v.  Sanford,  12  Pa. 
Super.  Ct.  435. 

Texas.  —  Lockett  v.  Ft.  Worth,  etc.,  R.  Co., 
78  Tex.  211;  Gulf,  elc,  R.  Co.  v.  Richards,  11 
Tex.  Civ.  App.  95;  Paris  v.  Allred,  17  Tex. 
Civ.  App.  125. 

Compare  Kemper  v.  Louisville,  14  Bush(Ky.) 
87,  and  Cohen  v.  Bellenot,  (Va.  1899)  32  S.  E. 
Rep.  455,  holding  that  the  impairment  of  the 
health  of  the  plaintiff  and  his  family  is  not  an 
element  of  recovery,  but  may  be  proved  for  the 
purpose  of  showing  the  extent  to  which  the 
value  of  the  property  has  been  lessened. 


4.  Inconvenience  and  Discomfort  Elements  of 
Damage  —  United  States.  —  Baltimoie,  etc.,  R. 
Co.  v.  Fifth  Baptist  Church.  108  U.  S.  317. 

Illinois.- — 'Illinois  Cent.  R.  Co.  v.  Grabill, 
50  111.  241;  N.  K.  Fairbank  Co.  v.  Nicolai, 
167  111.  242;  Gempp  v.  Bassham,  60  111.  App. 
84;  Cleveland,  etc.,  R.  Co.  v.  Pattison,  67  111. 
App.  351;  Chicago- Virden  Coal  Co.  v.  Wilson, 
67  111.  App.  443. 

Indian  Territory.  —  Adams  Hotel  Co.  v. 
Cobb,  (Indian  Ter.  1899)  53  S.  W.  Rep.  478. 

Iowa.  —  Ferguson  v.  Firmenich  Mfg.  Co.,  77 
Iowa  576,  14  Am.  St.  Rep  319;  Randolf  v. 
Bloomheld,  77  Iowa  50,  14  Am.  Si.  Rep.  268; 
Churchill  v.  Burlington  Water  Co.,  94  Iowa  89. 

Minnesota.  —  Pierce  v.  Wagner,  29  Minn. 
355;  Berger  v.  Minneapolis  Gas  Light  Co.,  60 
Minn.  296. 

Missouri.  —  Jarvis  v.  St.  Louis,  etc.,  R.  Co., 
26  Mo.  App.  253. 

Ohio.  —  Mansfield  v.  Hunt,  10  Ohio  Cir.  Dec. 

567. 

A  Widow  cannot  recover  for  injuries  sus- 
tained either  by  her  deceased  husband  or  by 
her  minor  child.  Corsicana  Cotton-Oil  Co.  v. 
Valley,  14  lex.  Civ.  App.  250. 

One  Not  Suing  as  an  Occupant  cannot  recover 
for  impairment  of  comfortable  enjoyment  of 
the  property.  Cohen  v.  Bellenot,  (Va.  1899) 
32  S.  E.  Rep.  455. 

5.  Plaintiff's  Mental  Anguish  May  Be  Element 
of  Damages.  —  South,  etc.,  Alabama,  R.  Co.  v. 
McLendon,  63  Ala.  266:  Linsley  v.  Bushnell, 
15  Conn.  225,  38  Am.  Dec.  79:  Gulf,  etc.,  R. 
Co.  v.  Reed,  (Tex.  Civ.  App.  1893)  22  S.  W. 
Rep.  283. 

6.  Suffering  of  Members  of  Family. —  Neither 

the  plaintiff's  mental  anguish,  caused  by  the 
sufferingof  his  family,  nor  the  mental  anguish 
of  the  members  of  his  family  is  an  element  of 
recovery.  Gulf,  etc.,  R.  Co.  v.  Reed,  (Tex. 
Civ.  App.  1893)  22  S.  W.  Rep.  283. 

7.  Provable  Profits  May  Be  Recovered  —  Eng- 
land. —  Fritz  v.  Hobson,  14  Ch.  D.  542. 

Georgia.  —  Bonner  v.  Welborn.  7  Ga.  296. 
Iowa.  —  Park  v.  Chicago,  etc.,  R.  Co.,  43 
Iowa  636;  Gibson  v.  Fischer,  68  Iowa  29. 

Massaehusetts. —  French  v.  Connecticut  River 
Lumber  Co.,  145  Mass.  261. 

Michigan.  —  Woodin  v.  Wentworth,  57  Mich. 
278. 
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however,  are  not  recoverable.1 

dd.  Expenses  of  Action  for  Redress.  —  In  some  instances  the  plaintiff  has  been 
allowed  to  recover  the  expenses  of  his  action  for  redress.2 

(2)  Discretion  of  Jury  —  (a)  In  Fixing  Amount  of  Damages.  —  When  the  amount 
of  the  plaintiff's  damages  is  not  susceptible  of  mathematical  proof  —  as  in  the 
case  of  an  injury  to  his  health  or  comfort  —  it  is  neither  necessary  nor  proper 
that  he  should  prove  that  he  has  been  damaged  in  any  specific  sum,  but  the 
question  as  to  the  amount  to  which  he  is  entitled  is  one  for  the  determination 
of  the  jury  in  the  exercise  of  their  sound  discretion,  in  view  of  all  the  facts 
proved.3  The  jury  are  not  at  liberty,  however,  to  award  merely  nominal 
damages  when  the  plaintiff  establishes  his  right  to  substantial  damages.4 

(b)  In  Awarding  Punitive  Damages.  —  It  is  within  the  discretion  of  the  jury  to 
award  punitive  or  exemplary  damages  when  the  conduct  of  the  defendant  is 
characterized  by  malice,  fraud,  or  oppression,  or  by  wanton  or  wilful  disregard 
of  the  plaintiff's  rights,5  but  under  no  other  circumstances.1*  Under  the 
operation  of  this  rule  punitive  damages  may  be  awarded  in  a  second  action 
for  a  nuisance  which  the  defendant  continued  after  damages  had  been  recov- 
ered against  him  in  the  first  action.7 


Missouri.  —  Missouri  River  Packet  Co.  v. 
Hannibal,  etc.,  R.  Co.,  79  Mo.  478. 

New  York.  —  St.  John  v.  New  York.  6  Duer 
(N.  Y.)  315. 

Rhode  Island.  —  Simmons  v.  Brown,  5  R.  I. 
299,  73  Am.  Dec.  66. 

Increased  Expenses  caused  by  an  obstruction 
in  a  navigable  stream  may  be  recovered. 
Gates  v.  Northern  Pac.  R;  Co.,  6^  Wis.  64. 

1.  Speculative  Profits  Not  Recoverable. — -Chi- 
cago v.  Huenerbein,  85  III.  594,  28  Am.  Rep. 
626;  Missouri  River  Packet  Co.  v.  Hannibal, 
etc.,  R.  Co.,  79  Mo.  47S;  McKnight  v.  Ratcliff, 
44  Pa.  Si.  156;  Simmons  v.  Brown,  5  R.  I.  299, 
73  Am.  Dec.  66. 

2.  Expenses  of  Action  Allowed. —  Linsley  v. 
Bushnell,  15  Conn.  225.  38  Am.  Dec.  79;  Harsh 
v.  Butler,  Wright  (Ohio)  99.  Contra,  Good  v. 
Mylin,  8  Pa.  St.  51,  49  Am.  Dec.  493. 

3.  Jury  Have  Discretion  in  Fixing  Damages  — 
California.  —  Tuebner  v.  California  St.  R.  Co., 
66  Cal.  171. 

Illinois.  —  Gempp  v.  Bassham,  60  III.  App. 
84;  Chicago- Virden  Coal  Co.  v.  Wilson,  by  111. 
App.  443. 

Iowa.  —  Van  Fossen  v.  Clark,  (Iowa  1901)  84 
N.  W.  Rep.  989. 

Kentucky.  —  Louisville,  etc.,  R.  Co.  v.  Simp 
son,  (Ky.  1895)  33  S.  W.  Rep.  395. 

Missouri.  —  Berlin  v.  Thompson,  61  Mo. 
App.  234. 

New  York.  —  Whitmorc  v.  Bischoff,  5  Hun 
(N.  Y.)  176. 

Ohio.  —  Harsh  v.  Butler,  Wrighl  (Ohio)  99. 

Pennsylvania.  —  Gavigan  v.  Atlantic  Refin- 
ing Co.,  1S6  Pa.  St.  604. 

Texas.  —  Hockaday  v.  Wortham,  22  Tex. 
Civ.  App.  419. 

Contra.  —  Benson  7/.  Wilmington.  9  Houst. 
(Del.)  359- 

4.  Sanderson  v.  Pennsylvania  Coal  Co.,  102 
Pa.  St.  370. 

5.  Punitive  Damages  Recoverable  for  Malicious 
or  Wanton  Invasion  of  Plaintiffs  Right  —  Ala- 
bama.—  Souih,  etc.,  Alabama  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266;  Hughes  v.  Anderson,  68 
Ala.  280,  44  Am.  Rep.  147. 

Connecticut.  —  Linsley  v.  Bushnell,  15  Conn. 


225,  38  Am.  Dec.  79;  Beecher  v.  Derby  Bridge, 
etc.,  Co.,  24  Conn.  491. 

Kentucky.  —  Tate  v  Parrish,  7  T.  B.  Mon. 
(Ky.)32n;  Louisville,  etc.,  R.  Co.  v.  Bolton, 
(Ky.  189*7)  38  S.  VV.  Rep.  498. 

Maryland.  —  Oursler  <•.  Baltimore,  etc..  R. 
Co.,  60  Md.  358. 

Missouri.  —  Berlin  -<.  Thompson,  6r  Mo. 
App.  234;  Laird  v.  Chicago,  etc.,  R.  Co.,  78 
Mo.  App.  273. 

Pennsylvania.  —  Seely  v.  Alden,  61  Pa.  St. 
302,  100  Ain.  Dec.  642. 

South  Carolina. —  Windham  v.  Rhame,  n 
Rich.  L.  (S.  Car.)  283,  73  Am.  Dec.  116;  Jef- 
coat  v.  Knotts,  11  Rich.  L.  (S.  Car.)  (141). 

See  the  title  Exemplary  Damages,  vol.  12, 
p.  4- 

6.  Punitive  Damages  Not  RecoverableOnlinarily. 

—  Beecher  v.  Derby  Bridge,  etc.,  Co.,  24  Conn. 
132;  Morford  v.  Woodworth,  7  Ind.  83;  Oursler 
v.  Baltimore,  etc.,  R.  Co.,  60  Md.  358;  Silver 
Creek,  etc.,  Nav.  Co.  v.  Mangum,  64  Miss.  682; 
Berlin  v.  Thompson,  61  Mo.  App.  234;  Laird 
v.  Chicago,  etc..  R.  Co.,  7S  Mo.  App.  273. 

Violation  of  Preliminary  Injunction  in  a  pend- 
ing equity  suit  does  not  justify  punitive 
damages  in  an  action  of  damages  for  the 
same  nuisance.  Keiser  v.  Mahanoy  City  Gas 
Co.,  143  Pa.  St.  276. 

7.  Punitive  Damages  Allowable  in  Second  Action 
for  Same  Nuisance — England.  —  Battishill  v. 
Reed,  iS  C.  B.  696,  86  E.  C.  L.  696. 

California.  —  Hopkins  v.  Western  Pac.  R. 
Co.,  50  Ca!.  190. 

Illinois.  —  Cleveland,  etc.,  R.  Co.  v.  Pattison, 
67  111.  App.  351. 

North  Carolina.  —  Bradley  v.  Amis,  2  Hayw. 
(3  N.  Car.)  399. 

Pennsylvania.  —  McCoy  v.  Danlc",  20  Pa. 
St.  85.  57  Am.  Dec.  680;  Long  v.  Trexler,  (Pa. 
1887)  8  Atl.  Rep.  (>2<>. 

South  Carolina.  —  Windham  v.  Rhame,  II 
Rich.  L.  (S.  Car.)  283,  73  Am.  Dec.  116. 

Texas.  —  Besso  v.  Souihworth,  71  Tex.  765, 
10  Am.  St.  Rep.  S14. 

Compare  Chapman  v.  Rochester,  no  N.  Y. 
273,  6  Am.  St.  Rep.  360. 

Even  Though  Such  Damages  Equal  Profits  of 
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(3)  Mitigation  of  Damages — '(a)  Effect  of  Abatement  of  Nuisance.  —  The  abate- 
ment ol  a  nuisance  does  not  preclude  the  subsequent  recovery  of  damages  for 
injuries  actually  caused  by  the  nuisance,  whether  the  abatement  is  by  the 
plaintiff  1  or  by  the  defendant.3  But  it  has  been  held  that  the  defendant's 
prompt  abatement  of  a  nuisance  upon  complaint  being  made  thereof  may  be 
considered  in  mitigation  of  damages.3 

fb)  Effect  of  Plaintiff's  Failure  to  Abate  Nuisance  or  Limit  Injurious  Consequences.  —  The 

fad  that  the  plaintiff  might  have  abated  the  nuisance,  but  did  not  do  so,  does 
not  affect  cither  his  right  to  recover  or  the  measure  of  damages.4  On  the 
other  hand,  it  is  the  duty  of  the  plaintiff  to  make  a  reasonable  effort  to  avoid 
or  limit  the  injurious  effects  of  the  nuisance,  and  his  failure  to  do  so  may  be 
considered  in  mitigation  of  damages.5 

(0)  Benefits  Resulting  from  Nuisance.  —  The  general  rule  is  that  the  incidental 
benefits  accruing  to  the  plaintiff  cannot  be  set  off  against  the  damages  result- 
ing from  a  nuisance,  as  the  plaintiff  cannot  be  required  to  accept  indemnity 
in  any  manner  other  than  that  provided  by  law.6  But  when  a  nuisance 
operates  as  a  partial  taking  of  the  plaintiff's  property,  any  resulting  benefit 
peculiar  to  him  may  be  considered  in  mitigation  of  damages.7 

(4)  Time  to  Which  Damages  Are  Assessable  —  (a)  For  Temporary  or  Abatable 
Nuisance  —  aa.  In  General.  —  The  general  rule  is  that  every  continuance  of  a 
nuisance  is  a  new  nuisance  for  which  the  person  injured  may  bring  successive 
actions  of  damages  until  the  nuisance  is  abated.8    Hence,  the  fact  that  a 


Erection. —  Bradley  v.  Amis,  2  Hayw.  (3  N. 
Car.)  399 

1.  Damages  Recoverable  After  Abatement  by 
Plaintiff.  —  Kcndrick  v.  Bartland,  2  Mod.  253; 
Gleason  v.  Garv,  4  Conn.  418;  Tate  v.  Parrish, 
7  T.  B.  Mon.  (Ky.)  325. 

2.  Damages  Recoverable  After  Abatement  by 
Defendant.  —  Bell  v.  Twentyman,  1  Q.  B.  766, 
41  E.  C.  L.  767;  Tuebner  v,  California  St.  R. 
Co.,  66  Cal.  171 ;  New  Albany  v.  Slider,  21  Ind. 
App.  392;  Heather  v.  Hearn,  (Supm.  Ct.  Spec. 
T.)  5  N.  Y.  Supp.  85;  Moon  v  National  Wall 
Plaster  Co.,  57  N.  Y.  App.  Div.  621,  affirming 
31  Misc.  (N.  Y.)  631. 

3.  Prompt  Abatement  Mitigates  Damages.  — • 
Gloystine  v.  Com.,  (Ky.  1896)  33  S.  W.  Rep. 
824. 

4.  Plaintiff  Is  under  No  Obligation  to  Abate 
Nuisance.  —  Chicago,  etc.,  R.  Co.  v.  Carey,  90 
111.  514;  White  v.  Chapin,  102  Mass.  138. 

5.  Duty  of  Plaintiff  to  Avoid  or  Limit  Injury.  — 

Decorah  Woolen  Mill  Co.  v.  Greer,  49  Iowa 
490:  Beatrice  Gas  Co.  v.  Thomas,  41  Neb.  662, 
43  Am.  St.  Rep.  711;  Walrath  v.  Redfield,  11 
Barb.  (N.  Y.)  368;  Hartshorn  v.  Chaddock, 
135  N.  Y.  116;  Toledo  v.  Lewis,  9  Ohio  Cir. 
Dec.  451.  Compare  Paddock  v.  Somes.  102 
Mo.  226. 

6.  Benefits  Cannot  Be  Set  Off.  —  Marcy  v. 
Fries,  18  Kan.  353;  Gerrish  v.  New  Market 
Mfg.  Co.,  30  N.  H.  478 ;  Francis  v.  Schoellkopf, 
53  N.  Y.  152;  Sanderson  v.  Pennsylvania  Coal 
Co.,  102  Pa.  St.  370;  Ducktown  Sulphur,  etc., 
Co.  v.  Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593. 
See  also  Jones  v.  Hannovan,  55  Mo.  462,  and 
Kimel  v.  Kimel,  4  Jones  L.  (49  N.  Car.)  121. 
Contra,  Luther  v.  Winnisimmet  Co.,  9  Cush. 
(Mass.)  171. 

7.  When  Peculiar  Benefits  May  Be  Considered. 
—  Denver  v.  Baver,  7  Colo.  113;  Porter  v. 
North  Missouri  R.  Co.,  33  Mo.  128;  Guinn  v. 
Ohio  River  R.  Co.,  46  \V.  Va.  151,  76  Am.  St. 
Rep.  806.  See  also  Chicago  Forge,  etc.,  Co. 
v.  Sanche,  35  III.  App.  174,  holding  that  if  the 


benefits  exceed  the  damages,  the  verdict  must 
be  for  the  defendant.  See  the  title  Eminent 
Domain,  vol.  10,  pp.  1175-1183. 

8.  Continuance  of  Nuisance  Is  New  Nuisance 
Authorizing  New  Action  —  Alabama.  —  South, 
etc.,  Alabama  R.  Co.  v.  McLendon,  63  Ala. 
266;  Whaley  v.  Wilson,  112  Ala.  627. 

California.  —  Hopkins  v.  Western  Pac.  R. 
Co.,  50  Cal.  190. 

Colorado.  —  Consolidated  Home  Supply 
Ditch,  etc.,  Co.  v.  Hamlin,  6  Colo.  App.  341. 

Georgia.  —  Savannah,  etc.,  Canal  Co.  v. 
Bourquin,  51  Ga.  378;  Reid  v.  Atlanta,  73  Ga. 
523- 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  McAuley, 
121  111.  160;  Chicago,  etc.,  R.  Co.  v.  Schaffer, 
124  111.  112;  Joseph  Schlitz  Brewing  Co.  v. 
Compton,  142  111.  511,  34  Am.  St.  Rep.  92; 
Mellor  v.  Pilgrim,  3  111.  App.  476;  Langfeldt 
v.  McGrath,  33  III.  App.  158;  Allen  v.  Michel, 
38  111.  App.  313;  Cleveland,  etc.,  R.  Co.  v 
Pattison,  67  111.  App.  351. 

Indiana.  —  Valparaiso  v.  Moffitt,  12  Ind. 
App.  250,  54  Am.  St.  Rep.  522. 

Louisiana.  —  Werges  v.  St.  Louis,  etc.,  R. 
Co.,  35  La.  Ann.  641. 

Massachusetts .  —  Staple  v.  Spring,  10  Mass. 
72;  Prentiss  v.  Wood,  132  Mass.  486;  Aldvvorth 
v.  Lynn,  153  Mass.  53,  25  Am.  St,  Rep.  608. 

Minnesota.  —  Dorman  v.  Ames,  12  Minn. 
45*. 

Missouri.  —  Paddock  v.  Somes,  102  Mo.  226; 
McGowan  v.  Missouri  Pac.  R.  Co.,  23  Mo. 
App.  203. 

Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Standen, 
22  Neb.  343. 

New  Jersey.  —  Delaware,  etc.,  Canal  Co.  v. 
Wright,  21  N.  J.  L.  469. 

New  York.  —  Mahon  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  658;  Uline  v.  New  Yoik  Cent., 
etc.,  R.  Co..  101  N.  Y.  98,  54  Am.  Rep.  661; 
Silsby  Mfg.  Co.  v.  New  York,  104  N.  Y.  562; 
Ottenot  v.  New  York,  etc.,  R.  Co.,  119  N.  Y. 
603;  Tallman  v.  Metropolitan  El.  R.  Co.,  121 
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person  has  recovered  a  judgment  or  several  judgments  for  a  nuisance  does  not 
preclude  him  from  bringing  subsequent  actions  for  its  continuance.1  And  a 
recovery  in  one  action  is  conclusive  of  the  plaintiff's  right  to  recover  in  suc- 
ceeding actions.3  The  plaintiff  is  entitled  to  recover  only  the  damages 
accruing  prior  to  the  commencement  of  his  action  and  subsequent  to  the 
commencement  of  his  last  previous  action,  if  any.3    These  principles,  how- 


N.  V.  119;  Beckwith  v.  Grisvvold,  29  Barb. 
(N.  Y.)  291. 

Pennsylvania.  —  Fell  v.  Bennett,  no  Pa.  St. 
181:  Smith  v.  Phillips,  8  Phila.  (Pa.)  10. 

Virginia. — Cohen  v.  Bellenot,  (Va.  1899) 
32  S.  E.  Rep.  455. 

West  Virginia.  —  Hargreaves  v.  Kimberly, 
26  W.  Va.  787,  53  Am.  Rep.  121;  Walts  v. 
Norfolk,  etc.,  R.  Co.,  39  VV.  Va.  196,  45  Am. 
St.  Rep.  894. 

Wisconsin. — ■  Ramsdale  v.  Foote,  55  Wis. 
557;  Siadlerf.  Grieben,  61  Wis.  500. 

1.  Recovery  Does  Not  Bar  Action  for  Continu- 
ance—  Georgia.  —  Danielly  v.  Cheeves,  94  Ga. 
263. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Schaffer, 
124  111.  112. 

Indiana.  —  Steinke  v.  Bentley,  6  Ind.  App. 
663;  Valparaiso  v.  Moffitt,  12  Ind.  App.  250, 
54  Am.  St.  Rep.  522. 

Minnesota.  —  Sloggy  v.  Dilworth,  38  Minn. 
179,  8  Am.  St.  Rep.  656;  Byrne  v.  Minneapolis, 
etc.,  R.  Co.,  38  Minn.  212,  8  Am.  St.  Rep.  668. 

Missouri. — Van  Hoozier  v.  Hannibal,  etc., 
R.  Co.,  70  Mo.  145:  Dickson  v.  Chicago,  etc., 
R.  Co.,  71  Mo.  575;  Markt  v.  Davis,  46  Mo. 
App.  272;  Scott  v.  Nevada,  56  Mo.  App.  189. 

New  Hampshire. — Cheshire  Turnpike  v. 
Stevens,  13  N.  H.  28. 

New  Jersey.  —  Brewster  v.  Sussex  R.  Co.,  40 
N.  J.  L.  57- 

New  York.  — Uline  v.  New  York  Cent., 
etc.,  R.  Co.,  101  N.  Y.  98,  54  Am.  Rep.  661 ; 
Blunt  v.  McCormick,  3  Den.  (N.  Y.)  283; 
Beckwith  v.  Griswold,  29  Barb.  (N.  Y.)  291. 

Pennsylvania.  —  Bare  v.  Hoffman,  79  Pa.  St. 
71,  21  Am.  Rep.  42;  Hartiman  v.  Pittsburg 
Incline  Plane  Co.,  n  Pa.  Super.  Ct.  438. 

Tennessee.  —  Nashville  v.  Comar,  88  Tenn. 
415.  . 

Wisconsin.  —  Cobb  v.  Smith,  38  Wis.  21; 
Stadler  v.  Grieben,  61  Wis.  500. 

Arbitration  and  Award  do  not  preclude  action 
for  subsequent  damages.  Phillips  v.  Terry,  3 
Keyes  (N.  Y.)  313. 

2.  One  Judgment  Establishes  Right  to  Subse- 
quent Judgments.  —  Long  v.  Trexler,  (Pa.  1887) 
8  All.  Rep.  620;  Hartman  v.  Pittsburg  Incline 
Plane  Co.,  11  Pi.  Super.  Ct.  438. 

3.  Recovery  Limited  to  Damages  Prior  to  Com- 
mencement of  Action  —  Alalia  ma.  —  Stein  v. 
Burden,  24  Ala.  130,  60  Am.  Dec.  453;  Polly 
v.  McCall,  37  Ala.  20;  South,  etc.,  Alabama 
R.  Co.  v.  McLendon,  63  Ala.  266. 

California.  —  Hopkins  v.  Western  Pac.  R. 
Co.,  50  Cal.  190. 

Georgia.  —  Savannah,  etc.,  Canal  Co.  v. 
Bourquin,  51  Ga.  378;  Jones  v.  Lavender,  55 
Ga.  228. 

Illinois. — Cooper  v.  Randall,  59  III.  317; 
Joseph  Schlitz  Brewing  Co.  v.  Compton,  142 
III.  511,  34  Am.  St.  Rep.  92;  Langfeldt  v.  Mc- 
Grath,  33  111.  App.  158;  Allen  v.  Michel,  38 
111.  App.  313;  Cleveland,  etc.,  R.  Co.  v.  Patti- 
son,  67  Ili.  App.  351. 


Indiana.  —  Steinke  v.  Bentley,  6  Ind.  App. 
663. 

Iowa.  —  Bizer  v.  Ottumwa  Hydraulic  Power 
Co.,  70  Iowa  145. 

Kansas.  —  Hardesty  v.  Ball,  43  Kan.  151. 
Kentucky.  —  Langford  v.  Owsley,  2  Bibb 
(Ky.)  215,  4  Am.  Dec.  699;  Elizabethtown,  etc.. 
R.  Co.  v.  Combs,  10  Bush  (Ky.)  382,  19  Am. 
Rep.  67;  Hughes  v.  General  Electric  Light, 
etc.,  Co.,  (Kv.  1900)  54  S.  W.  Rep.  743. 

Maine. —  Cole  v.  Sprowl,  35  Me.  161,  56  Am. 
Dec.  696;  Cumberland,  etc.,  Canal  Corp.  v 
Hitchings,  65  Me.  140. 

Massachusetts. — Aldworth  v.  Lynn,  153  Mass. 
53,  25  Am.  St.  Rep.  608. 

Minnesota. — Dorman  v.  Ames,  12  Minn.  451. 
Missouri.  —  Pinney  v.  Berry,  61  Mo.  35g; 
Van  Hoozier  v.  Hannibal,  etc,  R.  Co.,  70  Mo. 
145;  Dickson  v.  Chicago,  etc.,  R.  Co.,  71 
Mo.  575;  Benson  v.  Chicago,  etc.,  R.  Co.,  78 
Mo.  504,  47  Am.  Rep.  126;  Givens  v.  Van  Stud 
diford,  86  Mo.  149,  56  Am.  Rep.  421 ;  Freuden- 
stein  v.  Heine,  6  Mo.  App.  287;  Markt  v. 
Davis,  46  Mo.  App.  272;  Hudson  v.  Burk,  48 
Mo.  App.  314;  Carson  v.  Springfield,  53  Mo. 
App.  289;  Schoen  v.  Kansas  City,  65  Mo.  App. 
134:  Ivie  v.  McMunigal,  66  Mo.  App.  437. 
Nebraska.  —  Omaha,  etc.,  R.  Co.  v.  Standen. 

22  Neb.  343;  Beatrice  Gas  Co.  v.  Thomas,  41 
Neb.  662,  43  Am.  St.  Rep.  711. 

New  Hampshire.  —  Troy  v.  Cheshire  R.  Co., 

23  N.  H.  83,  55  Am.  Dec.  177. 
New  Jersey.  —  Brewster  v.  Sussex  R.  Co  . 

,;o  N.  J.  L.  57. 

New  York.  —  Plate  v.  New  York  Cent.  R. 
Co.,  37  N.  Y.  472;  Pond  v.  Metropolitan  El. 
R.  Co.,  112  N.  Y.  186,  reversing  42  Hun  (N.  Y.) 
567;  Barrick  v.  Schifferdecker,  123  N.  Y.  52, 
reversing  48  Hun  (N.  Y.)  355;  Blunt  v.  McCor- 
mick, 3  Den.  (N.  Y.)  283;  Beckwith  v.  Gris- 
wold, 29  Barb.  (N.  Y.)  291;  Whitmore  v.  Bis- 
choff,  5  Hun  (N.  Y.)  176;  Duryea  v.  New 
York,  26  Hun  (N.  Y.)  120;  Morgan  v.  Bowes 
(Supm.  Ct.  Gen.  T.)  17  N.  Y.  Supp.  22. 

North  Carolina.  —  Bradley  v.  Amis,  2  Hayw. 
(3  N.  Car.)  399;  Shaw  v.  Etheridge,  3  Jones  L. 
(48  N.  Car.)  300. 

Ohio.  —  Thayer  v.  Brooks,  17  Ohio  489.  49 
Am.  Dec.  474. 

South  Carolina.  —  Duncan  v.  Markley,  Harp. 
L.  (S.  Car.)  276. 

Tennessee.  —  Nashville  v.  Comar.  88  Tenn. 
415- 

Texas. — Comminge  v.  Stevenson,  76  Tex. 
642;  Rosenthal  v.  Taylor,  etc.,  R.  Co.,  79  Tex. 
325- 

West  Virginia.  —  Ilargreaves  v.  Kimberly, 
26  W.  Va.  787,  53  Am.  Rep.  121;  Watts  v.  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196,  45  Am.  St. 
Rep.  894. 

Wisconsin.  —  Cobb  v.  Smilh,  38  Wis.  21; 
Stadler  v.  Grieben,  61  Wis.  500. 

Damages  Are  Assessed  up  to  Issuance  of  Writ, 
and  not  to  the  filing  of  the  declaration.  Lang- 
ford  v.  Owsley,  2  Bibb  (Ky.)  215,  4  Am.  Dec. 
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ever,  are  applicable  only  to  nuisances  which  arc  abatable,1  or  productive  of 
temporary  injury  only,2  or  which  may  not  result  in  further  injury.3  They 
are  based  upon  the  theory  thai  the  law  will  presume  neither  the  continuance 
of  wrongdoing  1  nor  the  infliction  of  an  injury  which  is  contingent.5 

/■/'.  In  Injunction  Suit  for  Abatement.  —  When  a  court  of  equity  grants  relief 
by  injunction  for  the  abatement  of  a  nuisance  it  may  award  damages  also,  if 
prayed  and  proved.6  In  such  case  the  usual  practice  is  to  assess  the  damages 
up  to  the  rendition  of  the  decree,  in  order  to  prevent  further  litigation.7 

b    For   Permanent  Nuisance  or  Irreparable  Injury  to  Person  or   Property.  —  When  a 

nuisance  produces  a  permanent  and  irreparable  physical  injury  to  person  8  or 
property  so  that  the  entire  damages  are  immediately  estimable,  all  damages, 
both  past  and  prospective,  are  recoverable  in  one  action,  and  a  recovery  is  a  bar 
to  any  subsequent  action.9    The  same  rule  is  applicable  where  the  source  of 


699.  Nor  to  the  time  of  trial.  Jones  v.  Lav- 
ender, 55  Ga,  228;  Cole  v.  Sprowl,  35  Me.  161, 
56  Am.  Dec.  696;  Morgan  v.  Howes,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  22;  Shaw  v.  Ether- 
idge.  3  Jones  L.  (48  N.  Car.)  300.  Nor  to  the 
rendition  of  the  verdict.  Cobb  v.  Smith,  38 
Wis.  21;  Stadler  v.  Grieben,  61  Wis.  500. 

Contra.  —  Benson  v.  Wilmington,  9  Houst. 
(Del.)  359.  In  Pennsylvania  a  plaintiff  who 
has  given  the  notice  prescribed  by  sialute  may 
recover  damages  to  the  time  of  trial.  Hum- 
phrey  v.  Irvin,  (Pa.  1886)6  All.  Rep.  479. 

Evidence  of  the  Effect  of  the  Nuisance  after  the 
bringing  of  the  action  is  admissible  for  the 
purpose  of  showing  its  effect  under  similar  cir 
cumstances  before  the  action.  Stein  v.  Bur- 
den. 24  Ala.  130,  60  Am.  Dec.  453;  Polly  v. 
McCall,  37  Ala.  20;  Garigan  v.  Atlantic  Refin- 
ing Co.,  186  Pa.  St.  604. 

1.  Applicable  to  Abatable  Nuisances.  —  N.  K. 
Fairbank  Co.  v.  Nicolai,  167  111.  242;  Stein  v. 
Lafayette,  6  Ind.  App.  414;  Steinke  v.  Bentley, 
6  Ind.  App.  663;  Langford  v.  Owsley,  2  Bibb 
(Ky.)  215,  4  Am.  Dec.  699;  Schoen  v.  Kansas 
City,  65  Mo.  App.  134;  Ivie  v.  McMunigal,  66 
Mo.  App.  437:  Givens  v.  Van  Studdiford,  86 
Mo.  149,  56  Am.  Rep.  421;  Beatrice  Gas  Co.  v. 
Thomas,  41  Neb.  662,  43  Am.  St.  Rep.  711 ; 
Nashville  v.  Comar,  88  Tenn.  415;  Baugh  v. 
Texas,  etc.,  R.  Co.,  80  Tex.  56. 

2.  Applicable  to  Nuisance  Producing  Temporary 
Injury.  —  Danielly  v.  Chceves,  94  Ga.  263  ;  Eliz- 
abethtown,  etc.,  R.  Co.  v.  Combs,  10  Bush 
(Ky.)  382,  19  Am.  Rep.  67;  Van  Hoozier  v. 
Hannibal,  etc.,  R.  Co.,  70  Mo.  145;  Dickson 
i>.  Chicago,  etc.,  R.  Co.,  71  Mo.  575;  Markt 
v.  Davis,  46  Mo.  App.  272;  Scott  v.  Nevada, 
56  Mo.  App.  189. 

3.  Applicable  to  Nuisance  Not  Necessarily  In- 
jurious in  Future. —  De  Costa  v.  Massachusetts 
Flat  Water,  etc.,  Co.,  17  Cal.  613;  Clark  v. 
Nevada  Land,  etc.,  Co.,  6  Nev.  203;  Troy  v. 
Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  Dec. 
177. 

4.  Law  Will  Not  Presume  Continuance  of  Wrong 
Doing  —  California.  —  Hopkins  v.  Western  Pac. 
R.  Co.,  50  Cal.  190. 

Illinois. —  Chicago,  etc.,  R.  Co.  v.  SchafTer, 
124  III.  112;  Joseph  Schlitz  Brewing  Co.  v. 
Compton,  142  111.  511,  34  Am.  St.  Rep.  92; 
Langfeldtz'.  McGrath,  33  111.  App.  158;  Cleve- 
land, etc.,  R.  Co.  v.  Pattison,  67  111.  App.  351. 

New  York. —  Uline  v.  New  York  Cent.,  etc., 
R.  Co.,  101  N.  Y.  98,  54  Am.  Rep.  661;  Pond 
v.  Metropolitan  El.  R.  Co.,  112  N.  Y.  186,  8 
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Am.  St.  Rep.  734;  Ottenot  v.  New  York,  etc., 
R.  Co.,  119  N.  Y.  603;  Tallman  v.  Metropoli- 
tan El.  R.  Co.,  121  N.  Y.  119;  Whitmore  v. 
Bischoff,  5  Hun  (N.  Y.)  176. 

Texas.  —  Rosenthal  v.  Taylor,  etc.,  R.  Co.. 
79  Tex.  325;  San  Antonio  v.  Mackey,  22  Tex. 
Civ.  App.  145. 

West  Virginia.  —  Hargreaves  v.  Kimberly, 
26  W.  Va.  787,  53  Am.  Rep.  121;  Watts  v.  Nor- 
folk, etc.,  R.  Co.,  39  W.  Va.  196,  45  Am.  St. 
Rep.  894. 

See  also  Dorman  v.  Ames,  12  Minn.  451. 

The  Intention  with  Which  a  Structure  Was  Built 
does  not  affect  the  rule  that  the  law  will  not 
regard  as  permanent  that  which  is  in  fact  a 
nuisance.  Joseph  Schlitz  Brewing  Co.  v. 
Compton,  142  111.  511,  34  Am.  St.  Rep.  92. 

5.  Law  Will  Not  Presume  that  Injury  Will 
Happen.  —  Plate  v.  New  York  Cent.  R.  Co.,  37 
N.  Y.  472;  Duncan  v.  Markley,  Harp.  L.  (S. 
Car.)  276. 

6.  Damages  May  Be  Awarded  in  Abatement  Suit. 

—  Farris  v.  Dudley,  78  Ala.  124,  56  Am.  Rep. 
24;  Whaley  v.  Wilson,  112  Ala.  627;  Millers-. 
Keokuk,  etc.,  R.  Co.,  63  Iowa  6S0;  Paddock 
v.  Somes,  102  Mo.  226;  Hutchins  v.  Smith,  63 
Barb.  (N.  Y.)  251. 

Damages  Refused  if  Not  Proven.  —  Adams  v. 
Modesto,  131  Cal.  501  (action  at  law  for  abate- 
ment). 

7.  Damages  Assessed  to  Entry  of  Decree.  --  Hole 

v.  Chard  Union,  (1894)  1  Ch.  293;  Hopkin  v. 
Hamilton  Electric  Light,  etc.,  Co.,  2  Ont.  L. 
Rep.  240;  Carmichael  v.  Texarkana,  94  Fed. 
Rep.  561;  Beir  v.  Cooke,  37  Hun  (N.  Y.)  38; 
Comminge  v.  Stevenson,  76  Tex.  642. 

8.  But  One  Action  for  Permanent  Injury  to  Per- 
son. ■ — South,  etc..  Alabama  R.  Co.  v.  McLen- 
don,  63  Ala.  266. 

9.  But  One  Action  for  Permanent  Inj  ury  to  Prop- 
erty —  Georgia.  —  Danielly  v.  Cheeves,  94  Ga. 
263;  Farley  v.  Gate  City  Gas  Light  Co.,  105 
Ga.  323. 

Illinois.  —  Kankakee,  etc.,  R.  Co.  v.  Horan, 
131  III.  28S. 

Iowa.  —  Bizer  v.  Ottumwa  Hydraulic  Power 
Co.,  70  Iowa  145. 

Massaelmsctls.  —  Fowle  v.  New  Haven,  etc., 
Co.,  112  Mass.  334,  17  Am.  Rep.  106. 

Van  Hoozier  v.  Hannibal,  etc., 
Dickson  v.  Chicago,  etc., 
Givens  v.  Van  Studdiford, 
Rep.  421;  Markt  v.  Davis, 
Hudson  v.  Burk,  48  Mo. 
App.  314;  Scott  v.  Nevada,  56  Mo.  App.  189. 
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Public  Nuisances. 


injury  is  permanent  in  its  nature  and  will  continue  to  be  productive  of  injury, 
independent  of  any  subsequent  wrongful  act.1  The  nuisances  coining  within 
the  latter  classification  consist  of  the  annoyance,  discomfort,  or  injury  neces- 
sarily incidental  to  the  operation  or  conduct  of  a  business  or  erection  author- 
ized by  law;  and  the  rule  is  applicable  only  when  the  plaintiff  elects  to 
consider  the  nuisance  permanent  and  therefore  licenses  it,2  or  when  the 
defendant's  use  of  his  property  constitutes  a  pro  tanto  taking  of  the  plaintiff's 
property.3 

V.  Prescription  as  Defense — 1.  Public  Nuisances.  —  At  common  law  no 
right  can  be  acquired  by  prescription  to  commit  or  continue  a  public  nuisance, 
and  such  defense  cannot  be  set  up  in  a  proceeding  on  the  part  of  the  public,4 


Nebraska.  —  Beatrice  Gas  Co.  v.  Thomas,  41 
Neb.  662,  43  Am.  St.  Rep.  711. 

Tennessee.  —  Nashville  v.  Comar,  88  Tenn. 
415. 

Texas.  —  Paris  v.  Allred,  17  Tex.  Civ.  App. 
125. 

1.  Injury  Resulting  from  Permanent  Erection. 
—  Denver  City  Irrigation,  etc.,  Co.  v.  Mid- 
daugh,  12  Colo.  444;  Consolidated  Home  Sup- 
ply Ditch,  etc.,  Co.  v.  Hamlin,  6  Colo.  App. 
341;  Cooper  v.  Randall,  59  111.  317;  Chicago, 
etc.,  R.  Co.  z:  Hoag,  go  III.  339;  Powers  v. 
Council  Bluffs,  45  Iowa  652,  24  Am.  Rep.  792; 
Stodghill  v.  Chicago,  etc.,  R.  Co.,  53  Iowa  341; 
Fowle  v.  New  Haven,  etc.,  R.  Co.,  107  Mass. 
352:  Guinn  v.  Ohio  River  R.  Co.,  46  W.  Va. 
151,  76  Am.  St.  Rep.  806.. 

2.  Rule  Applies  When  Plaintiff  Treats  Nuisance 
as  Permanent  —  Illinois.  —  Decatur  Gas  Light, 
etc.,  Co.  v.  Howell,  92  111.  19;  Chicago,  etc., 
R.  Co.  v.  Loeb,  118  111.  203,  59  Am.  Rep.  341; 
Chicago,  etc.,  R.  Co.  v.  Schaffer.  124  111.  112; 
Hyde  Park  Thomson-Houston  Light  Co.  v. 
Porter,  167  111.  276;  Chicago  Forge,  etc.,  Co. 
v.  Sanche,  35  III.  App.  174;  Belvidere  Gas- 
light, etc.,  Co.  v.  Jackson,  81  111.  App.  424. 

Kansas.  —  Central  Btanch  Union  Pac.  R. 
Co.  v.  Andrews,  26  Kan.  71  r. 

Massachusetts.  —  Fowle  v.  New  Haven,  etc., 
Co.,  112  Mass.  334,  17  Am.  Rep.  106. 

Ohio.  —  Wolf  v.  Cincinnati  Edison  Electric 
Co.,  6  Ohio  Dec.  159. 

Pennsylvania.  —  Schuylkill  Nav.  Co.  v.  Farr, 
4  W.  &  S.  (Pa.)  362. 

Texas. —  Rosenthal  v.  Taylor,  etc.,  R.  Co., 
79  Tex.  325. 

West  Virginia.  —  Hargrcaves  7'.  Kimberly, 
26  VV.  Va.  787,  53  Am.  Rep.  121;  Watts  v. 
Norfolk,  etc.,  R.  Co.,  39  W.  Va.  196,  45  Am. 
St.  Rep.  894. 

Conclusiveness  of  Election.  —  When  the  parties 
try  the  action  on  the  theory  that  the  damages 
are  permanent,  each  is  estopped  from  subse- 
quently repudiating  such  theory.  Wenona 
Zinc  Co.  v.  Dunham.  56  111.  App.  351;  Cleve- 
land, etc.,  R.  Co.  v.  King,  23  Ind.  App.  573; 
Scott  v.  Nevada,  56  Mo.  App.  189;  Harmon  v. 
Louisville,  etc.,  R.  Co.  87  Tenn.  614. 

The  same  rule  applies  when  the  theory 
adopted  is  that  the  damages  arc  temporary 
only.  N.  K.  Fairbank  Co.  v.  Nicolai,  167  III. 
242;  Hardesty  v.  Ball,  43  Kan.  151. 

When  Nuisance  Is  Abated  Before  Trial,  pro- 
spective damages  arc  not  recoverable.  Ad- 
vance Elevator,  etc.,  Co.  v.  Eddy,  23  111.  App. 
352;  Foote  v.  Burlington  Water  Co.,  94  Iowa 
200. 


3.  Rule  Applies  When  Injury  Is  in  Nature  of 
Taking  of  Property  —  I  'nited  States.  —  Frankle 
v.  Jackson,  30  Fed.  Rep.  398. 

Colorado.  —  Denver  v.  Bayer.  7  Colo.  113. 
Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Maher,  91 
111.  312;  Chicago,  etc.,  R.  Co.  v.  McAuley, 
121  111.  160;  Chicago,  etc.,  R.  Co.  v.  Schaffer, 
124  111.  112;  Doyle  v.  Sycamore,  81  III.  App. 
589, 

Indiana. — -Stein  v.  Lafayette,  6  Ind.  App.  414. 
Iowa.  —  Powers  v.  Council  Bluffs,  45  Iowa 
652,  24  Am.  Rep.  792. 

Kentucky.  —  Elizal  ethtown,  etc.,  R.  Co.  v. 
Combs,  10  Bush  (Ky.)  382,  19  Am.  Rep.  67. 

Missouri.  — Autenrieth  v.  St.  Louis,  etc.,  R. 
Co.,  36  Mo.  App.  254. 

New  Hampshire  —  Troy  v.  Cheshire  R.  Co., 
23  N.  H.  83,  55  Am.  Dec.  177. 

New  York.  —  Bohm  v.  Metropolitan  El.  R. 
Co..  129  N.  Y.  576. 

ATorth  Carolina.  —  Ridley  Seaboard,  etc., 
R.  Co.,  118  N.  Car.  996. 

West  Virginia.  —  Smith  v.  Point  Pleasant, 
etc.,  R.  Co.,  23  W.  Va.  451,  20  Am.  &  Eng.  R. 
Cas.  160. 

4.  Prescription  No  Defense  to  Proceeding  by 
Public  for  Common  Nuisance  —  England.  —  Rex 
-'.  Cross,  3  Campb.  224;  Anonymous,  12  Mod. 
342. 

Canada.  — Gerring  v.  Barfield,  16  C.  B.  N.  S. 
597,  in  E.  C.  L.  597.  Sec  also  Weld  v.  Hornby, 
7  East  195.  But  see  Rex  t.  Smith,  4  Esp.  Ill; 
Rex  v.  Neville,  Pcake  N.  P.  (ed.  r 705)  03;  Rex 
v.  Watts,  M.  &  M.281;  Reg.  v.  Brewster,  8 
U.  C.  C.  P.  208. 

Indiana. — State  v.  Phipps,  4  Intl.  515.  But 
see  Ellis  v.  State,  7  Blackf.  (Ind.)  534. 

Kentucky.  —  Ashbrook  v.  Com..  1  Bush  (Ky.) 
139,  89  Am.  Dec.  616. 

Maryland.  —  Philadelphia,  etc.,  R.  Co.  v. 
State,  20  Md.  157. 

Massachusetts.  —  Com.  v.  Upton,  6  Gray 
(Mass.)  475. 

New  Jersey.  —  Cross  v.  Morristown,  18  N.  J. 
Eq.  305;  Tainter  v.  Morristown,  ig  N.  J.  Eq. 
46;  Board  of  Health  v.  Lederer,  52  N.  J.  Eq. 
675. 

New  York,  —  People  v.  Cunningham,  1  Den. 
(N.  Y.)  524,  43  Am.  Dec.  709. 

North  Carolina.  —  State  v.  Holman,  104  N. 
Car.  861. 

Pennsylvania.  — Com.  v.  Yost,  11  Pa.  Super. 
Ct.  323;  Com.  v.  Van  Sickle,  4  Pa.  L.  J.  Rep. 
104,  7  Pa.  L.  J.  82;  Com.  v.  Miltenberger,  7 
Watts  (Pa.)  450;  Com.  v.  Alburger,  1  Whart. 
(Pa.)  469;  Com.  v.  McDonald,  16  S.  &  R.  (Pa.) 
3QO. 
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or,  as  a  general  rule,  in  an  action  by  an  individual  for  the  special  injury  which 
he  may  have  sustained  thereby.1  This  latter  proposition  has  been  limited  by 
some  of  the  authorities  to  cases  where  a  private  person  sustaining  a  particular 
injury  claims  under  and  by  virtue  of  the  public  right,8  and  it  is  held  that  a 
private  nuisance  may  be  prescribed  for,  notwithstanding  the  fact  that  it  may 
be  a  public  nuisance  as  well.3  Thus,  while  as  against  the  public  no  right  by 
prescription  can  be  gained  to  maintain  a  dam  which  amounts  to  a  nuisance 
by  re  ison  of  its  being  located  within  the  limits  of  a  highway  or  a  navigable 
stream,  yet  it  is  held  that  as  against  landowners  whose  lands  are  overflowed 
such  prescriptive  right  may  be  acquired. 1 

2.  Private  Nuisances  -a.  In  GENERAL.  — The  right  to  maintain  or  con- 
tinue what  would  otherwise  amount  to  a  private  nuisance  may  be  acquired  by 
prescription.5 

b.  Necessity  for  Adverse  User.  — The  right  acquired  by  prescription 
must  be  by  means  of  adverse  and  exclusive  enjoyment;  it  must  have  been 
claimed  and  maintained  in  hostility  to  the  right  of  the  person  against  whom 
it  is  set  up.  In  other  words,  the  act  or  use  complained  of  must  have  been  a 
nuisance  for  which  an  action  could  have  been  maintained  at  any  time  during 
the  period  necessary  to  create  a  prescriptive  right.0    Thus,  the  carrying  on  of 


Adverse  User  Begun  Within  Memory  of  Persons 
Living.  — ■  In  State  v.  Franklin  Falls  Co.,  49  N. 

H.  240,  it  was  held  that  an  adverse  user  which 
is  known  to  have  originated  without  right 
within  the  memory  of  persons  living  will  not 
alone  and  of  itself  legitimate  a  public  nuisance. 

Under  California  Civil  Code,  £  3490,  it  is  pro- 
vided that  "  no  lapse  of  time  can  legalize  a 
public  nuisance  amounting  to  an  actual  ob- 
struction of  public  right."  People  v.  Gold 
Run  Ditch,  etc.,  Co.,  66  Cal.  152;  Hoadley  -'. 
San  Francisco,  50  Cal.  275;  Bowen  v.  Wendt, 
103  Cal.  238. 

1.  As  Defense  to  Private  Action  for  Public  Nui- 
sance—  England. — Vooght  v.  Winch,  2  B.  & 
Aid.  662;  Fowler  v.  Sanders,  Cro.  Jac.  446; 
Folkes  v.  Chad,  3  Dougl.  340,  26  E.  C.  L.  133. 

United  States,  —  Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Co..  18  Fed.  Rep.  753. 

California.  —  Bowen  v.  Wendt,  103  Cal.  236; 
Cloverdale  v.  Smith,  128  Cal.  230. 

Connecticut.  —  Nolan  v.  New  Britain,  69 
Conn.  668;  Piatt  v.  Waterbury,  72  Conn.  531, 
77  Am.  St.  Rep.  335. 

Illinois.  —  Bioomington  v.  Costello,'"65  111. 
A  pp.  407. 

Indiana. —  Kissel  v.  Lewis,  156  Ind.  233; 
Sims  v.  Frankfort,  79  Ind.  446;  Pettis  v.  John- 
son, 56  Ind.  139. 

Maine. — Veazie  v.  Dwinel,  50  Me.  479; 
Charlotte  v.  Pembroke  Iron  Works,  82  Me.  391. 

Maryland.  —  Woodyear  v.  Schaefer,  57  Md. 

I,  40  Am.  Rep.  4rg. 
Massachusetts.  —  Brookline   v.  Mackintosh, 

133  Mass.  215;  New  Salem  v.  Eagle  Mill  Co., 
138  Mass.  8;  Morton  v.  Moore,  15  Gray  (Mass.) 
573.  See  also  Arundel  v.  McCulloch,  10 
Mass.  70. 

Michigan.  —  Ronayne  v.  Loranger,  66  Mich. 
373- 

New  York.  —  Mills  v.  Hall,  9  Wend.  (N.  Y.) 
3t5,  24  Am.  Dec.  160;  Dygert  v.  Schenck,  23 
Wend.  (N.  Y.)  446,  35  Am.  Dec.  576.  See  also 
Kellogg  v.  Thompson,  66  N.  Y.  88. 

Texas.  —  Rhodes  v.  Whitehead,  27  Tex.  304, 
84  Am.  Dec.  63T. 

Utah.  —  North  Point  Consol.  Irrigation  Co. 
v.  Utah,  etc.,  Canal  Co.,  16  Utah  246. 


Wisconsin.  —  Meiners  v.  Frederick  Miller 
Brewing  Co.,  78  Wis.  364. 

2.  New  Salem  v.  Eagle  Mill  Co.,  138  Mass.  8; 
Morton  v.  Moore,  15  Gray  (Mass.)  573;  Mills 
v.  Hall,  9  Wend.  (N.  Y.)  315,  24  Am.  Dec.  160. 

3.  Borden  v.  Vincent,  24  Pick.  (Mass.)  301; 
Lawrence  v.  Fairhaven,  5  Gray  (Mass.)  no; 
Perley  v.  Hilton,  55  N.  H.  444;  Mills  v.  Hall, 
g  Wend.  (N.  Y.)  315,  24  Am.  Dec.  160;  Charn- 
ley  v.  Shawano  Water  Power,  etc..  Imp.  Co., 
109  Wis.  563.  See  also  New  Salem  v.  Eagle 
Mill  Co.,  138  Mass.  8. 

4.  Borden  v.  Vincent,  24  Pick.  (Mass.)  301; 
Perley  v.  Hilton,  55  N.  H.  444;  Charnley  v. 
Shawano  Water  Power,  etc.,  Imp.  Co.,  109 
Wis.  563.  See  also  Mills  v.  Hall,  9  Wend.  (N. 
Y.)  315,  24  Am.  Dec.  160. 

6.  Prescription  as  Defense  to  Private  Nuisance. 
—  Carlyon  v.  Lovering,  1  H.  &  N.  784;  Round- 
tree  v.  Brantley,  34  Ala.  544,  73  Am.  Dec.  470; 
Wright  v.  Moore,  38  Ala.  593,  82  Am.  Dec.  731; 
Chicago,  etc.,  R.  Co.  v.  Hoag,  90  111.  339;  Glad- 
felter  v.  Walker,  40  Md.  1;  Dana  v.  Valentine, 
5  Met.  (Mass.)  8;  Bucklin  v.  Fruell,  54  N.  H. 
122;  Johns  v.  Stevens,  3  Vt.  308.  See  also  St. 
Helen's  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas. 
642.  And  see  the  titles  Dams,  vol.  8,  p.  711; 
Floods,  vol.  13,  p.  710. 

The  Burden  of  Proving  a  Prescriptive  Right  is 
on  him  who  sets  it  up.  Ball  v.  Ray,  L.  R.  8 
Ch.  467;  Matthews  v.  Slillwaier  Gas,  etc.,  Co., 
63  Minn.  493;  Carlisle  v.  Cooper,  19  N.  J.  Eq. 
256;  McCallum  v.  Germaniown  Water  Co.,  54 
Pa.  St.  40,  93  Am.  Dec.  656. 

Prescriptive  Right  to  Maintain  Similar  Nuisance 
No  Defense.  —  Bareham  v.  Hall,  22  L.  T.  N.  S. 
116. 

Express  Reservation  of  Prescriptive  Right  Neces- 
sary as  Against  Claimant's  Grantee  of  Lands.  — 

Crossley  v.  Lightowler,  L.  R.  2  Ch,  478. 

6.  Adverse  User  Necessary.  —  Sturges Bridg- 
man,  n  Ch.  D.  852;  Ball  v.  Ray,  L.  R.  8  Ch. 
467;  Flight  v.  Thomas,  10  Ad.  &  El  5(50,  37  E. 
C.  L.  182;  Woodyear  v.  Schaefer,  57  Md.  1,  40 
Am.  Rep.  419;  Com.  v.  Upton,  6  Gray  (Mass.) 
473;  Morion  v.  Moore,  15  Gray  (Mass.)  573; 
Holsman  v.  Boiling  Spring  Bleaching  Co.,  14 
N.  J.  Eq.  335;  Norton  v.  Volentine,  14  Vt.  239, 
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an  offensive  trade  for  twenty  years  in  a  place  remote  from  buildings  and  pub- 
lic roads  does  not  entitle  the  owner  to  continue  it  in  the  same  place  after 
houses  have  been  built  and  roads  laid  out  in  the  neighborhood,  and  the  busi- 
ness is  a  nuisance  to  residents  and  travelers.1 

c.  Extent  and  Character  of  User.  —  Moreover,  the  right  of  prescrip- 
tion is  restricted  to  and  measured  by  the  adverse  user  that  originates  it;  it 
must  be  shown  that  the  user,  during  the  entire  period  by  which  the  right  is 
fixed,  has  produced  an  injury  of  the  same  grade  and  character  as  that  com- 
plained of.a  For  any  increased  user  causing  material  injury  the  right  of  pre- 
scription cannot  be  set  up  as  a  defense.3  And,  indeed,  though  a  prescriptive 
right  to  continue  a  nuisance  arising  from  a  particular  work  or  business  has 
been  acquired,  this  will  not  justify  the  claimant  to  substitute  a  business  of  a 
wholly  different  kind  and  at  the  same  time  claim  the  prescriptive  right,  though 
a  lesser  injury  is  caused  by  the  substituted  business.4 

d.  Continuance  for  What  Period  Requisite.  —  The  adverse  user 
must  continue  for  twenty  years,  or  for  the  length  of  time,  whatever  it  may 
be,  prescribed  by  the  statutes  of  limitation  for  the  acquisition  of  title  of  land 
by  adverse  possession.5 

e.  Necessity  for  Continuous  and  Uninterrupted  Use.  —  The  use 
must  also  be  continuous  and  uninterrupted.6    But  it  should  not  be  under- 


39  Am.  Dec.  220;  Smith  v.  Russ,  17  Wis.  222, 
S4  Am.  Dec.  739;  Charnley  v.  Shawano  Water 
Power,  etc..  Imp.  Co.,  log  Wis.  563.  Compare 
Messinger's  Appeal,  109  Pa.  St.  285. 

On  this  principle  ihe  right  lo  make  a  noise 
so  as  10  annoy  a  neighbor  cannot  be  supported 
by  user  unless  during  the  period  of  user  the 
noise  has  amounted  to  an  actionable  nuisance. 
Sturges  v.  Bridgman,  11  Ch.  D.  852. 

1.  Northwestern  Fertilizing  Co.  v.  Hyde 
Park,  97  U.  S.  659;  Chicago,  etc.,  R.  Co.  v. 
Loeb,  118  111.  203,  59  Am.  Rep.  341;  Com.  v. 
Upton,  6  Gray  (Mass.)  473;  Board  of  Health  v. 
Lederer,  52  N.  J.  Eq.  675;  Wier's  Appeal,  74 
Pa.  St.  230. 

2.  Extent  and  Character  of  User  Requisite.  — 

Crossley  v.  Lightowler,  L.  R.  2  Ch.  478;  Gold- 
stnid  v.  Tunbridge  Wells  Imp.  Com'rs,  L.  R.  1 
Eq.  161;  Murgatroyd  v.  Robinson,  7  El.  &  Bl. 
391.  90  E.  C.  L.  3qi;  Postleth waite  v.  Payne, 
8  Ind.  104;  Crosby  v.  Bessey,  49  Me.  539,  77 
Am.  Dec.  271;  Thompson  v.  Pennsylvania  R. 
Co.,  (N.  J.  1888)  14  Atl.  Rep.  897;  Stamm  v. 
Albuquerque,  (N.  Mex.  1900)  62  Pac.  Rep.  973; 
Ducktown  Sulphur,  etc.,  Co.  v.  Barnes,  (Tenn. 
1900)  60S.  W.  Rep.  593.  Compare  Dana  v.  Valen- 
tine, 5  Met.  (Mass.)  8. 

Claim  of  Right  Not  Controlling.  —  The  extent 
of  the  right  acquired  is  not  measured  by  the 
claim  which  is  made  during  the  period  of  pre- 
scription, but  by  the  user  actually  enjoyed 
during  that  time.  Thus  the  extent  of  the 
right  of  flowage  of  another's  land  is  not  meas- 
ured by  the  height  of  the  structure  of  the  dam 
maintained,  but  by  the  extent  to  which  the 
land  is  habitually  or  usually  flowed.  Horner 
v.  Slillwell,  35  N.  J.  L.  307.  See  also  Win- 
nipiseogee  Lake  Co.  v.  Young,  40  N.  H.  420. 
And  see  the  title  Dams,  vol.  8,  p.  713. 

3.  Prescription  No  Defense  for  Increased  User. 
—  Savile  v.  Kilner,  26  L.  T.  N.  S.  277;  Polly  v. 
McCall,  37  Ala.  30;  Wright  v.  Moore.  38  Ala. 
593,  82  Am.  Dec.  731;  Boston  Rolling  Mills  v. 
Cambridge,  117  Mass.  390;  Mississippi  Mills 
Co.  v.  Smith,  69  Miss.  299,  30  Am.  St.  Rep. 
546;  Ilolsman  v.  Boiling  Spring  Bleaching  Co., 


14  N.  J.  Eq.  335;  Shaw  v.  Queen  City  Forging 
Co.,  10  Ohio  107;  Jones  z.  Crow,  32  Pa.  St.  398; 
McCallum  v.  Germamown  Water  Co.,  54  Pa. 
St.  40,  93  Am.  Dec.  656.  See  also  Heather  v. 
Pardon,  37  L.  T.  N.  S.  393. 

Prescriptive  Right  Not  Destroyed  by  Increase  of 
Use  During  Prescriptive  Period.  —  Where  the  use 
which  would  otherwise  amount  to  a  nuisance 
has  been  continued  for  the  time  requisite  to 
establish  a  prescriptive  right,  the  mere  fact 
that  during  part  of  that  period  the  use  was 
greater  or  more  burdensome  does  not  prevent 
the  acquisition  of  the  prescriptive  right  for 
such  use  as  was  continuous.  Shaughnessey 
v.  Leary,  162  Mass.  108;  Alcorn  v.  Sadler,  71 
Miss.  634,  42  Am.  St.  Rep.  484;  Baldwin  v. 
Calkins,  10  Wend.  (N.  Y.)  16-.  See  also  Cross- 
ley  v.  Lightowler,  L.  R.  2  Ch.  478. 

4.  Clarke  v.  Somersetshire  Drainage  Com'rs, 
59  L.  T.  N.  S.  670. 

Immaterial  Alteration.  —  But  where  the  same 
business  is  con  tin  ued.  the  mere  fact  that  a  raw 
material  different  from  that  formerly  employed 
in  manufacturing  is  used  will  not  destroy  the 
right  if  a  greater  injury  arising  from  such  use 
is  not  shown,  the  burden  being  on  the  plaintiff 
to  prove  the  increased  injury.  Baxendale  v. 
McMurray,  L.  R.  2  Ch.  790.  See  also  Stein 
v.  Burden,  24  Ala.  130,  60  Am.  Dec.  453. 

5.  Continuance  for  What  Period  Requisite.  — 
Ellimson  v.  Feelham,  2  Bing.  N.  Cas.  134,  29 
E.  C.  L.  283;  Woodyear  v.  Schaeler,  57  Md.  1. 
40  Am.  Rep.  419;  Luther  v.  Winnisimmet  Co., 
9  Cush.  (Mass.)  171;  Alcorn  v.  Sadler,  71  Miss. 
634,42  Am.  St.  Rep.  484;  Campbell  v.  Seaman. 
63  N.  Y.  568,  20  Am.  Rep.  567;  Radenhurst  v 
Coate,  6  Grant  Ch.  (U.  C.)  139.  Sec  also  Gul- 
lick  v.  Tremlctt,  20  W.  R.  358. 

6.  Adverse  User  Must  Be  Uninterrupted.—  Glea- 
son  v.  Tuttle,  46  Me.  288;  Baltimore  v.  Fair- 
field Im  p.  Co  ,  87  Md.  352,  67  Am.  St.  Rep.  344; 
Bunten  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App. 
414;  Campbell  v.  Seaman,  63  N.  Y.  568,  20 
Am.  Rep.  567;  Ducktown  Sulphur,  etc., 
Co.  v.  Barnes,  (Tenn.  1900)  60  S.  W.  Rep.  593; 
North  Point  Consol.  Irrigation  Co.  v.  Utah, 
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stood  thai  "continuous  use  "  necessarily  means  constant  use ;  when  the  injury 
done  is  periodical,  with  no  abandonment  or  discontinuance  of  the  claim  of 
right,  it  will  suffice. 1 

/.  Knowledge  and  Acquiescence. — The  adverse  user  must  also  be 
with  the  knowledge  and  acquiescence  of  the  person  against  whom  it  is 
exercised.8 

g".  LOSS  OF  RIGHT.  —  The  prescriptive  right  to  continue  a  nuisance  may 
be  extinguished  or  lost  by  a  cessation  of  use,  coupled  with  acts  or  circum- 
stances  clearly  indicative  of  an  intention  to  abandon  the  right,  without  any 
reference  to  the  duration  of  the  cessation.3  The  mere  suspension  of  the 
exercise  of  the  right  is  not  sufficient  to  show  an  intention  to  abandon  it,  but 
.i  non-user  for  a  time  corresponding  to  the  period  required  to  establish  a  pre- 
script i\e  right  will  be  evidence  of  such  intention,  and  may,  apart  from  explana- 
tory circumstances,  operate  as  an  extinguishment.4 

VI.  Legislative  Control  —  1.  Legalizing  Nuisances  —  a.  As  Defense  to 
A.C  i  [<  >N  BV  S  i  a  it.  The  legislature  has  the  power  to  make  lawful,  so  far  as 
the  public  is  concerned,  a  work  or  business,  or  an  act  or  state  of  affairs  gen- 
erally, which,  without  such  authorization,  would  constitute  a  public  nuisance, 
and  the  person  for  whose  benefit  the  authorization  is  made  will  be  exempt 
from  liability  to  suits,  civil  or  criminal,  at  the  instance  of  the  state,  provided, 
always,  he  keeps  strictly  within  the  terms  of  the  legislative  license  or  per- 
mission.5  But  the  thing  complained  of  must  be  brought  within  the  terms  of 
some  statutory  authorization,0  and  where  the  act  which  constitutes  the  nui- 
sance is  not  the  necessary  result  of  the  work  or  business  authorized,  the  legis- 
lative authority  will  be  no  defense.7  So  when  statutory  powers  are  conferred 
under  circumstances  in  which  they  may  be  exercised  with  a  result  not  causing 


etc..  Canal  Co.,  t6  Utah  246;  Shumway  v. 
Simons,  1  Vt.  53.  Compare  Dana  v.  Valentine, 
5  Met.  (Mass.)  8. 

1.  Cornwell  Mfg.  Co.  v.  Swift,  89  Mich.  503; 
Bunten  v.  Chicago,  etc.,  R.  Co.,  50  Mo.  App. 
414. 

2.  Knowledge  and  Acquiescence  Necessary.  — 

Bolivar  Mfg.  Co.  v.  Neponset  Mfg.  Co.,  16 
Pick.  (Mass.)  241;  Smith  v.  Miller,  11  Gray 
(Mass.)  145;  Stamm  v.  Albuquerque,  (N.  Mex. 
1900)  62  Pac.  Rep.  973. 

Bringing  Suit  for  Damages  shows  want  of  ac- 
quiescence. Bunten  v.  Chicago,  etc.,  R.  Co., 
50  Mo.  App.  414. 

But  to  establish  want  of  acquiescence  it  has 
been  held  not  to  be  necessary  that  a  right  in 
opposition  to  the  adverse  user  should  be  as- 
serted by  a  suit  at  law  or  by  any  act  of  vio- 
lence in  resisiance  of  the  use.  Chicago,  etc., 
R.  Co.  v.  Hoag,  90  111.  349.  Compare  Kimball 
v.  Ladd,  42  Vt.  747. 

3.  Abandonment  of  Right.  —  Crossley  v.  Light- 
owler,  L.  R.  2  Ch.  478;  McConnell  v.  Ameri- 
can Bronze  Powder  Mfg.  Co.,  41  N.  J.  Eq. 
447. 

4.  Crossley  v.  Lightowler,  L.  R.  2  Ch.  478; 
Roberts  v.  Clarke,  18  L.  T.  N.  S.  49;  French  v. 
Braintree  Mfg.  Co.,  23  Pick.  (Mass.)  216;  Dyer 

Depui,  5  Whart.  (Pa.)  584.  See  also  the  title 
Dams,  vol.  8,  p.  714. 

5.  Legislative  Sanction  as  Defense  to  Action  by 
the  State  —  England.  —  Rex  v.  Pease,  4  B.  & 
Ad.  30,  24  E.  C.  L.  17. 

United  States.  —  Baltimore,  etc.,  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317;  Miller  v.  New 
York,  109  U.  S.  385. 

Indiana.  —  Butler  v.  State,  6  Ind.  165;  State 
v.  Louisville,  etc.,  R.  Co.,  86  Ind.  114. 
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Massachusetts.  —  Com.  v.  Boston,  97  Mass. 
555- 

Michigan.  —  Atty.-Gen.  v.  Evart  Booming 
Co.,  34  Mich.  462;  Chope  v.  Detroit,  etc.,  Plank 
Road  Co.,  37  Mich.  195,  26  Am.  Rep.  512. 

New  Jersey.  —  Garrett  v.  State,  49  N.  J.  L. 
94,  60  Am.  Rep.  592. 

New  York.  —  People  v.  New  York  Gas  Light 
Co.,  64  Barb.  (N.  Y.)  55. 

Pennsylvania.  —  Danville,  etc.,  R.  Co.  v. 
Com.,  73  Pa.  St.  29;  Com.  v.  Kinports,  12  Pa. 
Co.  Ct.  463. 

Rhode  Island.  —  State  v.  Barnes,  20  R.  I.  525. 

Grant  of  Public  Work  to  an  Individual.  —  In 
Com.  v.  Reed,  34  Pa.  Si.  275,  75  Am.  Dec.  661, 
it  was  held  that  worksof  internal  improvement 
erected  by  the  state,  such  as  canals,  for  the 
benefit  of  the  citizens  at  large,  are  nol  indict- 
able as  a  public  nuisance  because  they  may 
render  the  neighborhood  unhealthy  by  reason 
of  the  obstruction  of  running  water  and  the 
consequent  overflowing  of  adjacent  lands,  even 
though  they  have  been  transferred  into  the 
hands  of  a  private  corporation  with  a  require- 
ment that  the  works  shall  be  kept  up  for  the 
purposes  of  that  creation.  Compare  Delaware 
Div.  Canal  Co.  v.  Com.,  60  Pa.  St.  367,  100 
Am.  Dec.  570. 

6.  Statutory  Authority  Necessary.  —  Com.  v. 
Kidder,  107  Mass.  188;  State  v.  Wilson,  43  N. 
H.  415,  82  Am.  Dec.  163. 

7.  Alleged  Nuisance  Must  Be  Result  of  Business 
Authorized.  —  Atty.-Gen.  v.  Hackney  Local 
Board,  L.  R.  20  Eq.  626;  Rex  v.  Morris,  1  B. 
&  Ad.  441,  20  E.  C.  L.  421;  Pine  City  v. 
Munch,  42  Minn.  342;  State  v.  Board  of 
Health,  16  Mo.  App.  8;  Com.  v.  Erie,  etc.,  R. 
Co.,  27  Pa.  St.  339,  67  Am.  Dec.  471. 
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any  nuisance,  and  new  and  unforeseen  circumstances  arise  which  render  the 
exercise  of  them  impracticable  without  causing  one,  the  persons  so  exercising 
them  are  liable  to  an  indictment.1 

b.  Nuisance  Injuriously  Affecting  Private  Property  — (i)  In 
General.  —  In  England  it  is  well  settled  that  if,  from  a  statute  authorizing  the 
establishing  and  maintenance  of  a  particular  work  or  business,  it  appears  to 
be  the  intention  of  the  legislature  that  powers  should  be  exercised  the  proper 
exercise  of  which  may  occasion  a  nuisance  to  the  owners  of  neighboring  land, 
and  that  this  exercise  of  powers  should  be  free  from  liability  to  an  action  for 
damages  or  an  injunction,  effect  must  be  given  to  the  intention  of  the  legis- 
lature.2 And  where  the  sanctioning  of  the  exercise  of  such  powers  is  left  by 
the  legislature  to  some  authority,  and  that  delegated  authority  has  been 
exercised  by  the  agent  to  whom  it  is  intrusted,  the  sanction  is  that  of  the 
legislature,  just  as  much  as  if  it  had  been  expressed  in  the  first  instance  in  an 
act  of  Parliament.3 

But  in  the  United  States,  in  view  of  the  constitutional  provisions  against  depriv- 
ing any  person  of  his  property  without  just  compensation  or  due  process  o 
law,  considerable  uncertainty  exists  among  the  authorities  as  to  how  far  the 
legislature  is  authorized  to  legalize  nuisances  that  injuriously  affect  the  use 
and  value  of  private  property.4  Of  course,  if  the  annoyance  or  damage  aris- 
ing from  the  nuisance  is  such  as  to  destroy  or  substantially  impair  the  legiti- 
mate use  and  enjoyment  of  private  property,  and  so  amount  to  a  taking, 
the  person  injured  is  entitled  to  redress,  notwithstanding  the  legislative 
authorization.5  But,  even  though  the  thing  authorized  would  be  an  action- 
able nuisance  except  for  the  statute,  still,  according  to  the  prevailing  authori- 
ties, it  is  not  necessarily  a  taking,  and  the  legislature  may,  to  some  extent, 
sanction  nuisances,  so  that  the  person  injured  will  have  no  redress,  either  by 
right  of  action  for  compensation  or  otherwise.6 

1.  Reg.  v.  Bradford  Nav.  Co.,  6  B.  &  S.  631, 
118  E.  C.  L.  631,  34  L.  J.  Q.  B.  D.  191,  11  Jur. 
(N.  S.)  769,  13  W.  R.  892. 

2.  English  Rule  as  to  Legalizing  Nuisances 
Affecting  Private  Property. —  London,  etc.,  R. 
Co.  v.  Truman,  it  App.  Cas.  45;  National 
Telephone  Co.  v.  Baker,  (1893)  2  Ch,  186; 
Hammersmith,  etc.,  R.  Co.  v.  Brand,  L.  R.  4 
H.  L.  171;  Hariison  v.  Somhwick,  etc.,  Water 
Co..  (1891)  2  Ch.  409. 

In  Canada  the  same  rule  obtains.  Hopkins 
v.  Hamilton  Electric  Light,  etc.,  Co.,  2  Ont. 
L.  Rep.  240;  Bennett  v.  Grand  Trunk  R.  Co., 
2  Ont.  L.  Rep.  425. 

3.  Power  Delegated  to  Board  of  Trade.  — 
National  Telephone  Co.  v.  Baker,  (1893)  2  Ch. 
186. 

4.  See  also  the  title  Eminent  Domain,  vol. 
10,  p  1122. 


Bui  where  a  part  of  the  plaintiff's  land  is 
taken  for  a  public  improvement  it  has  been 
held  that  he  is  entitled  to  compensation  for 
such  injury  to  the  value  of  the  remaining 
portion  as  is  occasioned  by  the  appropriation 
of  the  part  to  the  uses  for  which  it  is  taken. 
Walker  v.  Old  Colony,  etc.,  R.  Co..  103  Mass. 
io,  4  Am.  Rep.  509;  Lincoln  v.  Com.,  164 
Mass.  368. 

Injunction  Denied.  —  Miller  v. 
94  Iowa  162;  Sawyer  v.  Davis, 
49  Am.  Rep.  27;  Murtha  v. 
Mass.   391,   55  Am.   St.  Rep. 


5.  Redress  for  Nuisance  Amounting  to  a  Taking 
of  Property.  —  Baltimore,  etc.,  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317;  Lincoln  v. 
Coin.,  164  Mass.  374;  Pennsylvania  R.  Co.  v. 
Angel,  41  N.  J.  Eq  316,  56  Am.  Rep.  1;  Mc- 
Andrews  v.  Collerd,  42  N.  J.  L.  189,  36  Am. 
Rep.  508;  Ridge  v.  Pennsylvania  R.  Co.,  58 
N.  J.  Eq.  172;  Garvey  v.  Long  Island  R.  Co., 
159  N.  Y.  323,  70  Am.  St.  Rep.  550;  Newell  v. 
Smith,  15  Wis.  101. 

6.  Legislative  Sanction  as  Bar  to  Damages.  — 
Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635; 
Lincoln  v.  Com.,  164  Mass.  368;  Taft  v.  Com., 
158  Mass.  526;  Bacon  7/.  Boston,  154  Mass.  100. 
See  Garvey  v.  Long  Island  R.  Co.,  159  N.  Y. 
323,  70  Am.  St.  Rep.  550;  Pennsylvania  R.  Co. 
v.  Angel,  41  N.  J.  Eq.  316,  56  Am.  Rep.  1. 
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Webster  City, 
136  Mass.  239, 
Lovewell,  166 
410;  Titus  v. 

Boston,  161  Mass.  209.  Compare  Blanc  v. 
Murray,  36  La.  Ann.  162. 

On  the  Principle  Above  Stated,  it  has  been  held 
that  the  incidental  injury  which  results  to  the 
owner  of  property  situated  near  a  railroad, 
caused  by  the  necessary  noise,  vibration,  dust, 
and  smoke  from  the  passing  trains,  which 
would  clearly  amount  to  an  actionable  nui- 
sance if  the  operation  of  the  railroad  were  not 
authorized,  must  be  borne  by  the  individual 
without  compensation  or  remedy  in  any  form. 

Iowa.  —  See  Dunsmore  v.  Central  Iowa  R. 
Co.,  72  Iowa  182. 

Massachusetts.  —  Sawyer  v.  Davis,  136  Mass. 
239,  49  Am.  Rep.  27;  Presbrey  v.  Old  Colony, 
etc.,  R.  Co.,  103  Mass.  7;  Walker  v.  Old 
Colony,  etc.,  R.  Co.,  103  Mass.  14,  4  Am.  Rep. 
509;  Bancroft  v.  Cambridge,  126  Mass.  441; 
Call  v.  Allen,  1  Allen  (Mass.)  137;  Com.  v. 
Rumford  Chemical  Works,  16  Gray  (Mass.) 
233. 

Minnesota.  —  Carroll  v.  Wisconsin  Cent.  R. 
Co.,   40  Minn.  168.    See  also  Romer  v.  St. 
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(2)  Necessity  for  Clear  Statutory  Sanction.- — -A  justification  under  the 
statute  must  hi-  shown.1  It  must  be  express  or  must  be  given  by  clear  and 
unquestionable  implication  from  the  powers  expressly  conferred,  so  that  it  can 
fail  ly  be  said  that  the  legislature  contemplated  the  doing  of  the  very  act  which 
occasioned  the  injury.  'This  is  but  an  application  of  the  reasonable  rule  that 
statutes  in  derogation  of  private  rights,  or  which  may  result  in  imposing  bur- 
dens upon  private  property,  must  be  strictly  construed. *  Where  the  terms 
of  a  statute  giving  authority  to  a  corporation  are  not  imperative  but  permis- 
sive, it  is  a  fair  inference  that  the  legislature  intended  the  discretion  thus 
vesti  d  in  the  corporation  to  be  exercised  in  strict  conformity  to  private  rights, 
and  did  not  intend  to  confer  license  to  commit  a  nuisance  in  any  place  which 
might  be  selected  for  the  purpose.3 

Paul  City  R.  Co.,  75  Minn.  211,  74  Am.  St.  Rep. 

455- 

Missouri,  —  Randle  v.  Pacific  R.  Co.,  65  Mo. 
325- 

New  Jersey.  —  Bcseman  v.  Pennsylvania  R. 
Co.,  52  N.  J.  L.  221;  Beideman  v.  Atlantic 
City  R.  Co..  (N.  J.  1890)  19  Atl.  Rep.  731; 
Hayes  v.  Waverly,  etc.,  R.  Co.,  51  N.  J.  Eq. 

345- 

Pennsylvania.  —  Struthers  v.  Dunkirk,  etc., 
R.  Co.,  87  Pa.  St.  282. 

Vermont.  —  Hatch  v.  Vermont  Cent.  R.  Co., 
28  Vt.  147. 

See  also  the  title  Railroads. 

Injunction  Against  Railroad  Denied.  —  O'Brien 
v.  Baltimore  Bell  R.  Co.,  74  Md.  369;  Garrett  v. 
Lake  Roland  El.  R.  Co.,  79  Md.  280;  Poole  v. 
Falls  Road  Electric  R.  Co.,  88  Md.  533. 

But  in  Illinois  it  has  been  held  that  the  con- 
stitution gives  to  every  property  owner  whose 
property  is  damaged  for  a  public  use  the  right 
of  compensation,  and  while  he  cannot  sue  as 
for  a  nuisance  where  his  property  has  been 
damaged  by  a  public  improvement,  such  as  a 
railroad  erected  and  maintained  in  pursuance 
of  law,  his  right  to  compensation  remains  and 
may  be  enforced  by  any  appropriate  remedy, 
and  if  the  noise,  confusion,  and  disturbance 
caused  by  the  operation  of  the  road  are  such 
as  would  in  the  absence  of  legislative  authority 
have  constituted  an  actionable  nuisance,  such 
authority  does  not  convert  it  into  a  case  of 
damnum  absque  injuria.  Chicago,  etc.,  R.  Co. 
v.  Darke,  148  111.  226;  Chicago,  etc.,  R.  Co.  v. 
Nix,  137  111.  141;  Chicago,  etc.,  R.  Co.  v.  Loeb, 
118  III.  203,  59  Am.  Rep.  341. 

Small  and  Great  Nuisances  Distinguished  — 
Some  of  the  decisions  make  a  distinction  in 
this  respect  between  small  nuisances  and  great 
ones,  it  being  held  thai  the  legislature  may 
authorize  the  former  but  not  the  latter.  Saw- 
yer v.  Davis,  136  Mass.  239.  49  Am.  Rep.  27; 
Bacon  v.  Boston,  154  Mass.  100.  See  also 
Garvey  v.  Long  Island  R.  Co.,  159  N.  Y.  323, 
70  Am.  St  Rep.  550. 

In  West  Virginia  the  rule  is  declared  that 
where  a  person  or  corporation  is  vested  with 
authority  by  the  legislature  to  do  an  act,  it 
will  be  protected  from  all  responsibility  and 
liability  to  a  suit  at  law  or  in  equily,  provided 
what  is  auihorized  is  done  carefully  and  skil- 
fully, though  without  such  authority  it  would 
have  been  a  nuisance;  but  if  done  carelessly 
and  unskilfully,  damages  resulting  from  such 
carelessness  and  wantof  skill  are  recoverable. 
Spencer  v.  Point  Pleasant,  etc.,  R.  Co.,  23  W. 
Va.  406;  Arbenz  v.  Wheeling,  etc.,  R.  Co.,  33 


W.  Va.  1;  Taylor  v.  Baltimore,  etc.,  R.  Co., 
33  W.  Va.  39;  Watson  v.  Fairmont,  etc.,  R. 
Co.,  49  W.  Va.  528.  See  also  McEldowney  v. 
Lowther,  49  W.  Va.  348. 

1.  Statutory  Sanction  Must  Be  Shown.  —  Glos- 
sop  v.  Heston,  etc.,  Local  Board,  12  Ch.  D. 
102;  Frankle  v.  Jackson,  30  Fed.  Rep.  398; 
Davis  v.  Sacramento,  59  Cal.  596;  Churchill  v. 
Burlington  Water  Co.,  94  Iowa  89;  Miller  v. 
Webster  City,  94  Iowa  162;  Quinn  v.  Lowell 
Electric  Light  Corp.,  140  Mass.  106;  Eames  v. 
New  England  Worsted  Co.,  n  Met.  (Mass.)  570; 
Missouri  River  Packet  Co.  v.  Hannibal,  etc., 
R.  Co.,  79  Mo.  478. 

2.  Sanction  Must  Be  Clear  — England.  —  Rapier 
v.  London  Tramways  Co.,  (1893)  2  Ch.  588; 
Smith  v.  Midland  R.  Co.,  37  L.  T.  N.  S.  224; 
Sellors  v.  Local  Board  of  Health,  14  Q.  B.  D. 
928;  Vernon  v.  St.  James,  16  Ch.  D.  449;  Tru- 
man v.  London,  etc.,  R.  Co.,  25  Ch.  D.  423; 
Metropolitan  Asylum  Dist.  v.  Hill,  6  App. 
Cas.  193. 

Canada.  —  Hopkin  v.  Hamilton  Electric 
Light,  etc.,  Co.,  2  Ont.  L.  Rep.  24c. 

United  States.  —  Northwestern  Fertilizing 
Co.  v.  Hyde  Park,  97  U.  S.  659;  Baltimore, 
etc.,  R.  Co.  v.  Fifth  Baptist  Church,  108  U.  S. 
317. 

Iowa.  —  Shively  n.  Cedar  Rapids,  etc.,  R. 
Co.,  74  Iowa  169,  7  Am.  St.  Rep.  471. 

Massaclmsetts .  —  Morse  v.  Worcester,  139 
Mass.  3S9;  Bacon  v.  Boston,  154  Mass.  102. 

Missouri.  —  Mathews  v.  St.  Louis,  etc.,  R. 
Co.,  121  Mo.  298. 

New  Jersey.  —  Thompson  v.  Pennsylvania 
R.  Co.,  51  N.  J.  L.  42:  Sinnickson  v.  Johnson, 
17  N.  J.  L.  151,  34  Am.  Dec.  184. 

New  York.  —  Kobbe  v.  New  Brighton,  23  N. 
Y.  App.  Div.  243;  Bohnsack  v.  McDonald, 
(Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  493; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  (N.  Y.) 
162;  Hill  v.  New  York,  139  N.  Y.  495;  Morton 
v.  New  York,  140  N.  Y.  207;  Brown  v.  Cayuga, 
etc.,  R.  Co.,  12  N.  Y.  486;  Crittenden  v.  Wil- 
son, 5  Cow.  (N.  Y.)  165,  15  Am.  Dec.  462; 
Bohan  v.  Port  Jervis  Gas-Light  Co.,  122  N.  Y. 
18;  Cogswell  v.  New  Haven,  etc.,  R.  Co.,  103 
N.  Y.  10,  57  Am.  Rep.  701  (distinguishing 
Bellinger  v.  New  York  Cent.  R.  Co.,  23  N.  Y. 
42);  Spring  v.  Delaware,  etc.,  R.  Co.,  88  Hun 
(N.  Y.)  385,  affirmed  in  157  N.  Y.  692;  Garvey 
v.  Long  Island  R.  Co.,  159  N.  Y.  323,  70  Am. 
St.  Rep.  550;  Rosenheimer  v.  Standard  Gas 
Light  Co.,  36  N.  Y.  App.  Div.  1. 

3.  Metropolitan  Asylum  Dist.  v.  Hill,  6 
App.  Cas.  193;  Chicago,  etc.,  R.  Co.  v. 
Leavenworth  City  First  M.  E.  Church,  (C.  C. 
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2.  Declaring  Nuisances.  —  The  legislature  has  no  right  arbitrarily  to  declare 
that  to  be  a  nuisance  which  is  clearly  not  so,1  but  in  the  exercise  of  the  police 
power  it  has  a  very  large  discretion  in  that  regard  —  a  discretion  to  which 
there  is  no  certain  and  satisfactory  limitation.*  Thus,  the  legislature  may 
punish  as  a  nuisance  individual  conduct  which  is  injurious  to  health,  safety, 
or  morals,  though  it  does  not  come  within  the  adjudicated  scope  of  the  com- 
mon-law offense  of  nuisance.3  So  it  may,  to  some  extent,  pronounce  certain 
uses  of  property  to  be  nuisances,  though  they  might  not  be  so  at  common 
law,  and  this  without  violating  any  constitutional  provision  because  it  pro- 
vides no  compensation  to  the  owner  of  the  property.* 

VII.  Municipal  Control  —  1.  Licensing  Nuisances.  —  To  the  extent  that 
the  legislature  may  legalize  things  or  acts  liable  to  become  nuisances  it  may 
authorize  municipal  corporations  by  ordinance,  resolutions,  or  by-laws  to 
license  or  sanction  nuisances  within  the  corporate  limits.5  But  the  municipal 
license  will  be  no  defense  if  it  is  in  direct  violation  of  statute,6  or  indeed  if  it 
is  not  authorized  by  the  legislature  either  expressly  or  by  necessary  inference.7 
Nor  will  a  municipal  license  to  do  a  certain  act  or  conduct  a  particular  busi- 
ness protect  the  licensee  who  abuses  the  privilege  by  erecting  or  maintaining 
a  nuisance.8 

2.  Declaring  Nuisances.  —  The  legislature  may,  and  frequently  does,  confer 
upon  municipal  corporations  the  power  to  declare  what  shall  be  deemed 
nuisances  within  the  city  limits.9    If  the  act  or  the  use  of  property  is  such  as  the 


A.)  102  Fed.  Rep.  85;  Baltimore,  etc.,  R.  Co. 
v.  Fifth  Baptist  Church,  108  U.  S.  317;  Cogs- 
well v.  New  Haven,  etc.,  R.  Co.,  103  N.  Y.  ro, 
57  Am.  Rep.  701;  Morton  v.  New  York,  140 
N.  Y.  207;  Garvey  v.  Long  Island  R.  Co.,  159 
N.  Y.  323,  70  Am.  St.  Rep.  550. 

1.  See  Lawton  v.  Steele,  152  U.  S.  133. 

2.  Large  Discretion  Vested  in  Legislature.  — 
Lawton  v.  Steele,  152  U.  S.  133;  Moses  v.  U. 
S.,  16  App.  Cas.  (D.  C.)  428;  Stale  v.  Beards- 
ley,  108  Iowa  396;  Com.  v.  Parks,  155  Mass. 
531;  Train  v.  Boston  Disinfecting  Co.,  144 
Mass.  523,  59  Am.  Rep.  113;  Watertown  u. 
Mayo,  109  Mass.  318,  12  Am.  Rep.  694;  People 
v.  Rosenberg,  138  N.  Y.  410;  Harrington  v. 
Board  of  Aldermen,  20  R.  I.  233. 

3.  State  v.  McKee,  73  Conn.  18. 

4.  Watertown  v.  Mayo,  109  Mass.  315,  12 
Am.  Rep.  694;  Train  v.  Boston  Disinfecting 
Co.,  144  Mass.  523,  59  Am.  Rep.  113;  People 
v.  Rosenberg,  138  N.  Y.  410. 

5.  Nuisances  Licensed  by  Municipal  Corpora- 
tions.— •  Poole  v.  Falls  Road  Electric  R.  Co.,  88 
Md.  533;  Murtha  v.  Love  well,  166  Mass.  391, 
55  Am.  St.  Rep.  410;  St.  Paul  v.  Colter,  12 
Minn.  41,  90  Am.  Dec.  278;  Spencer  v.  Point 
Pleasant,  etc.,  R.  Co.,  23  W.  Va.  406;  Watson 
v.  Fairmont,  etc.,  R.  Co.,  49  W.  Va.  528. 

Municipal  License  as  Defense  to  Injunction.  — 
Darcantel  v.  People's  Slaughterhouse,  etc., 
Co.,  44  La.  Ann.  632;  Murtha  v.  Lovewell,  166 
Mass.  391,  55  Am.  St.  Rep.  410;  Gates  v. 
Kansas  City  Bridge,  etc.,  R.  Co.,  ill  Mo.  28. 
Compare  Douglass  v.  Leavenworth,  6  Kan. 
App.  96. 

As  Defense  to  Action  for  Injury  from  Nuisance 
on  Highway.  —  In  New  York  it  has  been  held 
in  an  action  for  damages  for  injurv  received 
by  reason  of  an  obstruction  on  the  street,  that 
when  the  obstruction  is  maintained  with  the 
consent  of  the  proper  municipal  officials  the 
person  maintaining  the  obstruction  cannot  be 
sued  as  for  a  nuisance,  but  his  liability  is 


limited  by  the  ordinary  principles  governing 
actions  of  negligence.  Babbage  v.  Powers, 
130  N.  Y.  281;  Sandmann  v.  Baylies,  (Supm. 
Ct.  App.  T.)  26  Misc.  (N.  Y.)  692. 

But  in  Wolfe  v.  Erie  Tel.,  etc.,  Co.,  33  Fed. 
Rep.  320,  it  was  held  that  if  a  dangerous  ob- 
struction to  the  use  of  the  streets  by  the  public 
is  erected  the  city  cannot  license  it  so  as  to 
debar  an  injured  party  from  recovering  any 
damages  which  he  may  sustain  in  consequence 
ol  its  erection. 

6.  Cameron  v.  Kenyon-Connell  Commercial 
Co.,  22  Mont.  312. 

7.  State  ».  Luce,  (Del.  1885)  6  Cent.  Rep.  862; 
Huesing  v.  Rock  Island,  128  III.  475;  Town- 
send  v.  Epstein,  93  Md.  537. 

8.  Effect  of  Abuse  of  License.  —  Tuebner  v. 
California  St.  R.  Co.,  66  Cal.  171 ;  Sullivan  v. 
Royer,  72  Cal.  248,  1  Am.  St.  Rep.  51; 
Churchill  v.  Burlington  Water  Co.,  94  Iowa 
89;  Morris  v.  Barrisford,  (C.  PI.  Gen.  T.)  9 
Misc.  (N.  Y.)  14;  State  v.  Barnes,  20  R.  I.  525; 
Hubbell  v,  Viroqua,  (>7jWis.  343,  58  Am.  Rep. 
866. 

9.  Municipal  Declaration  of  Nuisance.  —  River 

Rendering  Co.  v.  Behr,  77  Mo.  91,  46  Am. 
Rep.  6;  Com.  v.  Parks,  155  Mass.  531. 

Ordinance  in  Excess  of  Legislative  Authority. — 
An  ordinance  cannot  declare  that  to  be  a  nui- 
sance which  is  not  so  in  fact,  where  such  ordi- 
nance is  in  excess  of  the  legislative  authority, 
Lane  v.  Concord,  70  N.  H.  485;  or  where  no 
power  to  declare  nuisances  is  conferred  on  the 
municipality,  Allison  v.  Richmond,  51  Mo. 
APP-  133 

For  a  further  discussion  of  the  power  of  a 
municipality  to  declare  nuisances,  together 
with  a  full  discussion  of  the  abatement  of 
nuisances  by  municipal  corporations,  see  the 
title  Ahatement  of  Nuisances,  vol.  1,  p.  87. 

As  to  power  of  boards  of  health  to  declare 
and  abate  nuisances,  see  the  title  Boards  of 
Health,  vol.  4,  p.  602. 
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NUISANCES  —  NULLA  BONA. 


Definition. 


common  law  would  regard  as  a  nuisance,  or  must  necessarily  become  such,  a 
declaration  or  adjudication  of  the  fact  l>y  the  municipal  authorities  under 
a  general  power  to  declare  nuisances  will,  of  course,  be  valid  and  conclusive.1 
And,  indeed,  in  so  far  as  the  legislature  may  declare  nuisances,  a  municipality 
may  be  empowered  to  declare  by  ordinance  things  or  acts  nuisances,  though 
they  might  not  be  such  in  the  absence  of  such  ordinances.2  But,  as  a  general 
rule,  the  power  of  a  municipality  cannot  be  so  absolute  as  to  be  beyond  the 
cognizance  of  the  courts  to  determine  whether  it  has  been  reasonably  exercised 
in  a  given  case  or  not,3  and  the  authority  to  define  and  declare  what  is  a 
nuisance  will  not  justify  a  w  anton  or  arbitrary  declaration  that  an  act  or  busi- 
ness  is  a  nuisance,  when  from  its  character  or  the  manner  in  which  it  is  done  or 
conducted,  it  clearly  is  not  such.'1 

3.  Power  to  Punish.  -  Sometimes  the  power  is  conferred  by  statutes  on 
municipal  corporations  to  pass  ordinances  punishing  by  fine  or  imprisonment 
persons  guilty  of  maintaining  nuisances.5  And  where  such  power  is  given, 
the  ordinance  is  not  invalid  or  unconstitutional  merely  because  the  general 
statutes  of  the  state  provide  penalties  for  like  offenses.6 


NULLA  BONA.  —  No  goods.    The  return  made  by  a  sheriff  to  an  execution 

where  he  finds  no  goods  on  which  he  can  levy.7 


1.  Declarations  as  to  Common-law  Nuisances.  — 

Board  of  Aldermen  v.  Norman,  51  La.  Ann. 
736;  Com.  v.  Parks,  155  Mass.  531;  St.  Louis 
v.  Stern,  3  Mo.  App.  48;  St.  Louis  v.  Schnuckel- 
berg,  7  Mo.  App.  541;  St.  Louis  v.  Steele,  12 
Mo.  App.  570;  Com.  v.  Yost,  11  Pa.  Super. 
Ct.  323. 

2.  Ex  p.  Lacey,  108  Cal.  326,  49  Am.  St. 
Rep.  93;  Ex  p.  Shrader,  33  Cal.  279;  Ex  p. 
Heilbron,  65  Cal.  609;  Rund  v.  Fowler,  142 
Ind.  214;  Beiling  v.  Evansville,  144  Ind.  644; 
Com.  v.  Parks,  155  Mass.  531. 

In  Illinois  the  rule  has  been  laid  down  that 
in  doubtful  cases,  where  a  thing  may  or  may 
not  be  a  nuisance,  depending  upon  a  variety  of 
circumstances  requiring  judgment  and  discre- 
tion on  the  part  of  ths  municipal  authorities  in 
exercising  their  legislative  functions,  under  a 
general  delegation  of  power  to  declare  and 
define  what  shall  be  a  nuisance,  their  action 
under  such  circumstances  will  be  conclusive 
of  the  question.  North  Chicago  City  R.  Co. 
v.  Lake  View,  105  111.  207,  44  Am.  Rep.  788; 
Harmison  v.  Lewistown,  153  111.  313,  46  Am. 
St.  Rep.  893. 

3.  Power  of  Municipality  Not  Absolute.  — 
River  Rendering  Co.  v.  Behr,  77  Mo.  91,  46 
Am.  Rep.  6;  St.  Louis  v.  Heitzeberg  Packing, 
etc.,  Co.,  141  Mo.  375,  64  Am.  St.  Rep.  516. 

4.  Arbitrary  Declaration  of  Nuisance  —  United 
States.  —  In  re  Hong  Wah,  82  Fed.  Rep.  623; 
Stockton  Laundry  Case,  26  Fed.  Rep.  611. 

California.  — Ex  p.  Whitwell,  98  Cal.  73,  35 
Am.  St.  Rep.  152. 

Colorado.  —  Phillips  v.  Denver,  19  Colo.  179, 
41  Am.  St.  Rep.  230. 

Illinois.  —  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111.  207.  44  Am.  Rep  788;  Des 
Plaines  v.  Poyer,  123  111.  348,  5  Am.  St.  Rep. 
524. 

Indiana.  —  Mt.  Vernon  First  Nat.  Bank  v. 
Sarlls,  T29  I.nd.  201,  28  Am.  St.  Rep.  185; 
Rund  v.  Fowler,  142  Ind.  214;  Evansville  v. 
Miller,  146  Ind.  613. 

Maryland.  —  Stale  v.  Molt,  61  Md.  297,  48 
Am.  Rep.  105. 


Mississippi.  —  Ex  p.  O'Leary,  65  Miss.  80,  7 
Am.  St.  Rep.  640. 

Missouri.  —  St.  Louis  v.  Schnuckelberg,  7 
Mo.  App.  540;  Kansas  City  v.  McAleer,  31  Mo. 
App.  433- 

New  York.  —  Gunning  System  v.  Buffalo,  62 
N.  Y.  App.  Div.  497. 

Texas.  —  Pye  v.  Peterson,  45  Tex.  312,  23 
Am.  Rep.  608. 

A  Smoke  Ordinance  declaring  the  emission  of 
smoke  from  chimneys,  stacks,  etc.,  within  tbe 
limits  of  a  city,  a  nuisance  per  se,  without 
provision  being  made  for  a  determination  of 
the  question  upon  the  facts  of  any  particular 
case,  is  void.  St.  Paul  v.  Gilfillan,  36  Minn. 
298;  St.  Louis  v.  Heitzeberg  Packing,  etc.,  Co., 
141  Mo.  375,  64  Am.  St.  Rep.  516;  Cleveland 
v.  Malm,  7  Ohio  Dec.  124;  Cincinnati  v.  Miller, 
11  Ohio  Dec.  (Reprint)  788,  29  Cine.  L.  Bui. 
364.  Compare  Field  v.  Chicago,  44  111.  App. 
410;  Harmon  v.  Chicago,  no  111.  400,  51  Am. 
Rep.  698. 

But  the  rule  is  different  where  the  ordinance 
makes  the  question  depend  upon  the  facts  of 
the  case.    People  v.  Lewis,  86  Mich.  273. 

5.  Power  of  Municipality  to  Punish  for  Nui- 
sance.—  Harmison  v.  Lewiston,  4b  111.  App. 
164;  Burlington  z>.  Stockwell,  5  Kan.  App.  569; 
Rochester  v.  Collins,  12  Barb.  (N.  Y.)  559. 
But  see  Knoxville  v.  Chicago,  etc.,  R.  Co.,  S3 
Iowa  636,  32  Am.  St.  Rep.  321.  See  generally 
the  title  Ordinances,  post. 

6.  People  <\  Hanrahan.  75  Mich.  611;  People 
v.  Detroit  While  Lead  Works.  82  Mich.  471. 

7.  Nulla  Bona. —  Bouv.  L.  Dirt. 
In  Woodward  v.  Harbin,  1  Ala.  108,  it  was 

held  that  the  words  nulla  bona  were  not  a 
sufficient  return  to  a  writ  of  fieri  facias  issued 
under  a  statute  regulating  the  mode  of  collect- 
ing money  by  execution. 

In  Langford  v.  Few,  146  Mo.  152,  it  was  held 
that  the  words  "  not  satisfied  "  were  not 
synonymous  with  nulla  bona.  See  also  Dillon 
v.  Rash,  27  Mo.  243;  Burke  v.  FIournoy,4  Mo. 
"7- 

In  Reed  v.  Lowe,  163  Mo.  532,  it  was  said; 
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Definitions.  NULL  AND  VOID  —  NUNC  PRO   TUNC.  Definitions. 


NULL  AND  VOID.    (See  also  the  title  Void  and  Voidable.)  —  See  note  i. 

NULLITY.  (See  also  the  title  VOID  AND  VOIDABLE.)  —  Such  a  defect  as 
renders  the  proceedings  in  which  it  occurs  totally  null  and  void  ;  of  no  avail 
or  effect  whatever,  and  incapable  of  being  made  effective.2 

NULLUM  TEMPUS  OCCURRIT  REGI.  —  No  time  runs  against  the  king;  or, 
translated  more  freely,  laches  is  not  imputable  to  the  government,  and  against 
it  no  time  runs  to  bar  its  rights.  See  for  the  application  of  this  doctrine  the 
title  Limitation  of  Actions,  vol.  19,  p.  136. 

NUMBER.  —  See  note  3. 

NUMBNESS.  -  See  note  4. 

NUNC  PRO  TUNC.  —  Now  for  then  ;  that  a  thing  is  done  at  one  time  as  of 
another  time  when  it  should  have  been  done.5 


'  Not  served  for  want  o(  property  '  does  not 
meet  the  requirements  of  a  thorough  search 
and  failure  to  find  any  property  belonging  to 
the  defendant  in  the  execution.  Nor  is  it 
synonymous  with  nulla  bona,  which  has  a 
well-defined  meaning  in  law,  signifying  that 
the  defendant  in  the  execution  has  no  goods 
which  could  be  subject  to  its  satisfaction." 
Sse  also  Burke  v.  Flournoy,  4  Mo.  116. 

1.  Null  and  Void. —  In  Stones  v.  Keeling,  5 
Call  (Va.)  144,  it  was  said:  "  The  words  null 
and  void  are  perfectly  convertible  terms  and 
mean  the  same  thing." 

Recording.  —  See  the  title  Recording  Acts. 
See  also  Gallaugher  v.  Hebrew  Congregation, 
35  La.  Ann.  833. 

2.  Nullity. — •  Salter  v.  Hilgen,  40  Wis.  365. 
It  is  a  rule  of  construction  that  the  legisla- 
ture could  not  have  intended  that  the  results 
of  an  act  should  prove  a  nullity.  By  nullity, 
in  this  connection,  is  meant  not  only  that 
which  is  physically  impossible  but  also  that 
which  is  morally  so.  State  v.  Hayes,  8r  Mo. 
585. 

Spanish  Law  —  Absolute  and  Relative  Nullity. 

—  Sunol  v.  Hepburn,  1  Cal.  281. 

"Absolute nullities  were  of  two  kinds,  those 
resulting  from  stipulations  derogating  from 
the  force  of  laws  made  for  the  preservation  of 
public  order,  and  those  established  for  the  in- 
terest of  individuals.  The  former  are  not  sus- 
ceptible of  ratification;  but,  if  by  subsequent 
dispositions  of  law  or  by  succession  of  time 
such  stipulations  cease  to  be  illegal,  they  may 
from  that  time  be  ratified."  Clay  v.  Clay,  35 
Tex.  530,  quoting  Means  v.  Robinson,  7  Tex. 
516. 

Nullity  of  Marriage.  —  See  the  titles  Divorce, 
vol.  9,  p.  723;  Marriage,  vol.  19,  p.  1156. 

Nullity  Distinguished  from  Irregularity.  (See 
also  Irregular  —  Irregularity,  vol.  17,  p. 
481.) 

In  Hoffman  v.  Crerar,  18  Ont.  Pr.  479,  it  was 
said:  "  Kullitij  is  an  error  in  litigation  which 
is  incurable,  and  thus  differs  from  an  irregu- 
larity which  is  amendable,"  quoting  Wharton's 
Law  Lexicon  (9th  ed.)  521. 

"  It  is  difficult  sometimes  to  distinguish  be- 
tween an  irregularity  and  a  nullity;  but  I  think 
the  safest  rule  to  determine  what  is  an  irregu- 
larity and  what  is  a  nullity  is  to  see  whether  a 
party  can  waive  the  objection.  If  he  can 
waive  it,  it.  amounts  to  an  irregularity;  if  he 
cannot,  it  is  a  nullity."  Per  Coleridge,  J., 
in  Holmes  v.  Russell,  9  Dowl.  481),  quoted  in 
Jenness  v.  Lapeer  County,  42  Mich.  471. 

3.  Number    of  Creditors  -Bankruptcy.-  See 


the  title  Insolvency  and  Bankruptcy,  vol.  16. 
p.  649. 

Singular  and  Plural.  —  The  singular  number 
is  included  within  the  plural.  Thus,  where  a 
statute  makes  it  felony  to  purloin  "  bank- 
notes "  from  a  post  office,  it  is  within  the  pro- 
hibition to  steal  a  single  note;  and  so  "  houses  " 
will  apply  to  "  house,"  etc.  Bishop  on  Stat- 
utory Crimes  (3d  ed.),  £  213.  See  also  Part- 
ridge v.  Strange,  Plowd.  85;  Rex  v.  Hassel, 
1  Leach  C.  C.  1 ;  Catierlin  v.  Frankfort,  87  Ind. 
54;  State  v.  Nichols,  83  Ind.  228;  Carpenter  v. 
Lippitt,  77  Mo.  242. 

For  the  use  of  "  defendants  "  for  "  defend- 
ant," and  vice  versa,  see  Forsythe  v.  Van 
Winkle,  11  Biss.  (U.  S.)  in;  Williams  v. 
Muthersbaugh,  29  Kan.  734;  Barnes  v.  Michi- 
gan Air  Line  R.  Co.,  54  Mich.  243;  Holcomn 
v.  Tift,  54  Alich.  647. 

"  Number  of  Days."  —  "  The  terms  'a  number 
of  days  '  and  '  some  days,'  may  mean  two 
days  or  more.  Neither  necessarily  indicates  a 
greater  number  than  two."  Chase  v.  Cleve- 
land, 44  Ohio  St.  513. 

Number  and  Denomination.  —  Where  an  indict- 
ment charged  that  the  defendants  feloniously 
took  and  carried  away  sundry  banknotes,  the 
number  and  denomination  of  which  were  un- 
known, the  court  used  the  following  language  : 
"  What  is  the  meaning,  the  proper  interpre- 
tation, of  the  words  number  and  ' denomina- 
tion '?  If  the  word  had  been  numbers,  in  the 
plural,  we  would  be  inclined  to  hold  it  referred 
to  the  serial  numbers  on  the  bills.  Being  in 
the  singular,  number,  it  must  be  construed  as 
expressing  or  relating  to  the  number  of  bills 
alleged  to  have  been  stolen,  not  the  numbers 
on  the  bills.  The  word  '  denomination  '  ex- 
plains itself.  It  refers  to  the  value  or  number 
of  dollars  the  several  bills  represented." 
Duvall  v.  State,  63  Ala.  17. 

4.  Numbness.  —  In  Will  v.  Mendon,  108  Mich. 
258,  the  court  held  that  a  witness  who  attended 
an  injured  person  might  testify  to  the  numb- 
ness of  the  patient's  limb,  as  a  fact  within  his 
observation.  The  court  said:  "  But  numb- 
ness is  a  term  not  limited  to  sensation.  Web- 
ster defines  the  word  numb  as  follows: 
'  Enfeebled  in,  or  destitute  of,  the  power  of 
sensation  and  motion;  rendered  torpid,'  etc. 
Inability  to  move  or  to  use  the  limb  might  be 
obvious  to  another.  We  think  the  testimony 
given  ivas  proper." 

5.  Nunc  pro  Tunc.  —  See  Gray  v.  Brignardello. 
1  Wall.  (U.  S.)  627;  Mitchell  v.  Overman,  103 
U.  S.  65;  ^tna  F.  Ins.  Co.  v.  Boon,  95  U.  S. 
125;  Ex  p.  Jones,  61  Ala.  399;    Benedict  v. 
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Definitions. 


NUNCUPATIVE  WILLS. 
NURSERY.      See  note  i. 
N.  W.  ;  N.  E.    (See  also 
note  2. 


-  See  the  title  WILLS. 

the  title  Abbreviations  vol.  i,  p.  97.)- 


See 


State,  41  Ohio  St.  679;  Kx  p.  Heard,  41  Tex. 
234;  Smith  v.  State,  1  Tex.  App.  408. 

In  Weatherman  v.  Com.,  91  Va.  799,  it  was 
said:  "  The  power  of  courts  to  make  entries 
of  judgments  and  orders  nunc  pro  tunc  in 
proper  cases,  and  in  furtherance  of  the  ends  of 
|UStice,  has  been  recognized  and  exercised 
from  the  earliest  times;  and  the  period  in 
which  the  power  may  be  exercised  is  not 
limited.  *  *  *  And  this  power  may  be  ex- 
ercised as  well  in  criminal  prosecutions  as  in 
civil  cases."  Citing  1  Freeman  on  Judgments, 
S$  56,  and  note;  1  Black  on  Judgments,  126, 
131;  Mitchell  v.  Overman,  103  (J.  S.  62;  Allen 
v.  Bradford,  3  Ala.  281,  37  Am.  Dec.  689; 
Burnett  v.  State,  14  Tex.  455,  65  Am.  Dec.  131. 
See  also  Reid  v.  Morton,  (19  111.  118;  Hess 
v.  Cole,  23  N.  J.  L  116;  Wood  v.  Keyes,  6 
Paige  (N.  Y.)  478. 

The  Power  Discretionary.  —  Dial  v.  Holter,  6 
Ohio  St.  246. 

In  Swain  v.  Naglee,  19  Cal.  127,  it  was  said: 
"All  courts  have  the  power  to  amend  clerical 
errors  and  enter  a  judgment  nunc  pro  tunc, 
when  the  record  itself  discloses  the  error,  and 
this  though  the  term  has  elapsed  at  which  the 
entry  was  made." 

Inherent  Power.  —  In  Chissom  v.  Barbour, 
100  Ind.  r,  it  was  held  that  the  power  of  a 
court  to  make  nunc  pro  tunc  entries  in  proper 
cases  was  inherent,  and  was  not  governed  by 
a  statute  providing  that  the  court  should  re- 
lieve a  party  from  judgment  taken  against 
him  through  his  excusable  neglect,  and  should 
supply  an  omission  in  any  proceedings  on 
complaint  or  motion  filed  within  two  years. 
See  also  Smith  v.  State,  71  Ind.  250;  Make- 
peace v.  Lukens,  27  Ind.  435;  Miller  v.  Royce, 


60  Ind.  189;  Sidener  v.  Coons,  83  Ind.  183; 
Reily  v.  Burton,  71  Ind.  118.  In  these  cases 
it  is  said  that  the  powers  of  the  court  in  the 
premises  are  derived  especially  from  8  Hen. 
VI.,  c.  12. 

1.  Nursery.  —  The  word  nursery  means  "  a 
place  where  young  trees  are  propagated  for 
the  purpose  of  being  transplanted  into  or- 
chards, plantations,  etc."  Atty.-Gen.  v.  State 
Board  of  Judges,  38  Cal.  296. 

2.  N.  W.  —  N.  E.  —  Following  the  rule  laid 
down  in  Power  v.  Larabee,  2  N.  Dak,  141,  and 
Keith  7/.  Hayden,  26  Minn.  212,  it  was  held  in 
Power  v.  Bowdle,  3  N.  Dak.  107,  that  the  fol- 
lowing combination  of  letters  and  figures,  viz., 
n.  w.*,  n,  w\4of  n.  c.4.  n.  e.  s.  to.,  w.  ,  s.  w.,  and 
all  others  of  similar  character,  in  certain  assess- 
ment rolls,  were  insufficient  and  invalid  as  de- 
scriptions of  parts  of  sections  of  land.  Such 
symbol  writing  is  not  English  as  it  is  ordinarily 
used,  and  is  without  the  sanction  of  any  gen- 
eral usage  among  the  masses  of  the  people. 
Hence  the  symbol-writing  descriptions  cannot 
be  upheld  as  a  basis  of  taxation,  or  as  a  means 
of  building  up  and  perpetuating  title  to  real 
estate  under  the  revenue  laws.  'Qui  compare 
Harrington  v.  Fish,  10  Mich.  415,  where  it 
was  held  no  objection  to  a  deed  that  in  the 
description  of  land  conveyed  the  following 
provisions  were  made:  "  n.  w.  1-4  and  e. 
1-2  of  s.  «•.  1-4  and  n.  w.  1-4  of  s.  w.  1-4, 
section  17,  township  2  range  1  p.,  280  acres; 
s.  e.  1-4  section  26.  township  3  n.,  range  2 
e.,  160  acres;  n.  e.  1-4  section  35,  township 
3*1.,  range  2  c,  160  acres;  e.  1-2  of  n.  w.  1-4 
arid  e.  1-2  of  s.  w.  1-4  section  7,  township  6 
n.,  range  17  c,  160  acres."  See  also  Auditor- 
Gen,  v.  Sparrow,  116  Mich.  587. 
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CROSS-REFERENCES. 

As  to  Profane  Oaths,  see  the  title  BLASPHEMY  AND  PROFANITY,  vol.  4, 
p.  580. 

As  to  False  Oaths  and  Perjury,  see  the  title  PRRJUR  Y. 

As  to  the  Oaths  of  Particular  Persons  or  their  Authority  to  Administer  Oaths,  see 
such  titles  as  ARBITRATION  AND  AWARD,  vol.  2,  p.  533;  ATTOR- 
NEY AND  CLIENT,  vol.  3,  p.  278;  DE  FACTO  OFFICERS,  vol.  8,  p. 
771;  ELECTIONS,  vol.  10,  p.  552;  EXECUTORS  AND  ADMINIS- 
TRATORS, vol.  11,  p.  720;  fURY  AND  JURY  TRIAL,  vol.  17,  p.  1086; 
PUBLIC  OFFICERS;  WITNESSES. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  tee 
the  titles  ACKNOWLEDGMENTS,  vol.i,  p.  483;  DEPUTY,  vol  9,  p.  368; 
JUDICIAL  NOTICE,  vol.  17,  p.  892. 


I.  Definitions.  An  Oath  is  an  outward  pledge  given  by  the  person  taking 
it  that  his  attestation  or  promise  is  made  under  an  immediate  sense  of  his 
responsibility  to  God.1 

1.  Oath  Defined.  —  Bouv.  L.  Diet.;  Priest  v.  Other  Definitions.  —  "An  oath  is  an  appeal  to 
State,  10  Neb.  303.  the  Supreme  Being  for  the  truth  of  what  a 
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An  Affirmation  has  been  defined  as  a  solemn  declaration  made  under  penal- 
tics  of  perjury  by  persons  who  conscientiously  decline  taking  an  oath,  which 
declaration  is  in  law  equivalent  to  an  oath.1 

II.  Historical  Treatment.  —  Oaths  are  of  very  ancient  origin  and  have 
been  used  by  all  civilized  nations  to  insure  truthfulness  in  narration  or  fidelity 
in  the  performance  of  a  promise.*  They  are  no  more  a  part  of  Christianity 
than  of  any  other  religion  of  the  world.3  They  are  not  peculiar  to  courts  of 
justice,  nor  are  they  the  creatures  of  municipal  law,  having  been  in  use  before 
societies  were  formed  or  cities  built.4 

Affirmations,  unlike  oaths,  are  the  creation  of  statute  law.  In  England,  at 
common  law,  the  sanction  of  an  oath  was  essential  in  order  to  render  the  tes- 
timony of  a  witness  receivable  in  courts  of  justice;  and  the  prescribed  oaths 
of  allegiance  and  abjuration  were  necessary  from  persons  wishing  to  enjoy 
the  full  rights  of  citizenship.  These  oaths,  involving  as  they  did  an  invoca- 
tion of  the  Deity,  became  objectionable  to  a  large  and  respectable  number  of 
people  who  interpreted  the  scriptural  admonition  to  "  swear  not  at  all  "  in  a 
strictly  literal  sense.  To  provide  for  particular  classes  of  such  persons,  Par- 
liament from  time  to  time  passed  acts  rendering  their  affirmations  receivable 
for  several  purposes  as  oaths.5    The  first  general  act,  not  directed  to  par- 


partv  declares."  Cubbison  v.  M'Creary,  2  W. 
&  S.  (Pa.)  262.  See  also  Blair  v.  Seaver,  26 
Pa.  St.  274;  //;  re  Heath,  40  Kan.  335. 

"A  solemn  invocation  of  the  vengeance  of 
the  Deity,  if  the  person  sworn  do  not  regard 
the  requisitions  of  the  oath."  Arnold  v. 
Arnold,  13  Vt.  362.  See  also  Blocker  v.  Bur- 
russ,  2  Ala.  354. 

"  The  calling  upon  God  lo  witness  that  what 
is  said  by  the  person  sworn  is  true,  and  invok- 
ing the  divine  vengeance  upon  his  head  if 
whit  he  says  is  false."  Brock  v.  Milligan,  10 
Ohio  [21,  See  also  Arnold  v.  Middletown,  41 
Conn.  209;  Rex  v.  White,  1  Leach  C.  C.  430. 

An  oath,  in  its  broadest  sense,  includes  any 
form  of  attestation  by  which  a  party  signifies 
that  he  is  bound  in  conscience  to  perform  an 
act  faithfully  and  truthfully.  State  v.  Gay,  59 
Minn.  21,  50  Am.  St.  Rep.  389,  citing  Bouv. 
L.  Diet. 

"  The  Purpose  of  the  Oath  is  not  to  call  the 
attention  of  God  to  the  witness,  but  the  atten- 
tion of  the  witness  to  God;  not  to  call  upon 
him  to  punish  the  false  swearer,  but  on  the 
witness  to  remember  that  he  will  assuredly 
do  so.  By  thus  laying  hold  of  the  conscience 
of  the  witness  and  appealing  to  his  sense  of 
accountability,  the  law  best  insures  the  utter- 
ance of  truth."  Clinton  v.  State,  33  Ohio  St. 
27,  per  Ashburn,  J.  See  further  Blackburn  v. 
State,  71  Ala.  319,  46  Am.  Rep.  323. 

1.  Webster's  Diet.  And  see  Abbott's  L. 
Diet.;  Bouv.  L.  Diet. 

2.  Antiquity  of  Oaths.  —  Om  vchund  v.  Barker, 
1  Atk.  45,  Willes  538;  Perry  v.  Com.,  3  Gratt. 
(Va.)  602. 

3.  Not  Peculiar  to  Christianity.  —  Omychund 
v.  Barker,  1  Atk.  21,  Willes  538;  Clinton  v. 
State,  33  Ohio  St.  27. 

4.  Best  on  Evidence  (Chamberlayne's  ed), 

§  56. 

5.  Quakers. —  The  Toleration  Act,  1  Wm. 
and  Mary,  c.  18,  §  13,  provided  for  Quakers 
making  a  declaration  of  fidelity  to  the  stale 
instead  of  taking  an  oath  of  allegiance. 

By  the  statute  7  &  8  Wm.  III.,  c.  34,  the 
solemn  affirmation  of  a  Quaker  was  admitted 


in  civil  cases  to  have  the  effect  of  an  oath. 
This  act  was  only  temporary,  for  seven  years. 
It  was  then  re-enacted  for  eleven  years,  Stat. 
13  Wm.  III.,  c.  4.  After  an  unsuccessful 
effort  in  17 13  to  make  it  perpetual,  that  result 
was  finally  accomplished  by  1  Geo.  I..  Stat.  2, 
c.  6.    See  Atcheson  v.  Everitt,  1  Cowp.  382. 

Quakers  were  not  allowed  to  affirm  in  crim- 
inal cases.  Rex  v.  Bell,  Andr.  200;  Ex  p. 
Gumbleton,  9  Mod.  232,  2  Atk.  70;  Hilton  v. 
Byron,  3  Salk.  248;  Robins  v.  Sayward,  1  Stra. 
441;  Rex  v.  Turner,  2  Stra.  1219;  Oliver  v. 
Lawrence,  2  Stra.  946.    See  also  Rex  v.  Green, 

1  Stra.  527;  Rex  v.  Wych,  2  Stra.  872. 
Yet  if  a  Quaker  was  himself  accused,  his 

affirmation  might  be  read  in  order  to  excul- 
pate himself,  but  it  could  not  be  read  in  assist- 
ance of  another's  exculpation.  Rex  v. 
Gardner,  2  Burr.  1117. 

A  Quaker's  answer  was  allowed  in  equity 
without  oath  or  affirmation,  in  1721,  in  Wood 
v.  Story,  1  P.  Wms.  781. 

In  1721,  by  8  Geo.  I.,  c.  6,  certain  objections 
which  Quakers  still  entertained  to  the  forms 
prescribed  for  the  declaration  of  fidelity  and 
abjuration  were  removed. 

In  1739,  12  Geo.  II.,  c.  13,  §  8,  provided  that 
Quakers  might  be  enrolled  as  attorneys  on 
affirmations  instead  of  oaths. 

In  1749,  22  Geo.  II..  c.  46,  §  36,  provided 
that  the  Act  of  8  Geo.  I.  should  be  construed  to 
permit  Quakers  to  affirm  in  all  cases  where  an 
oath  was  required  by  Act  of  Parliament,  ex- 
cept in  criminal  cases. 

Quakers  and  Moravians  were  permitted  to 
affirm  in  both  civil  and  criminal  cases  in  1828, 
by  Stat.  9  Geo.  IV.,  c.  32,  §  1.  See  also  Stat. 
3  &  4  Wm.  IV.,  c.  4.  extending  the  privilege 
to  all  cases  whatever  where  an  oath  is  required 
by  common  law  or  Act  of  Parliament. 

Separatists  were  allowed  the  same  privilege 
by  Stat.  3  &  4  Wm.  IV.,  c.  82. 

The  Privilege  Was  Extended  to  Persons  Who 
Had  Ceased  to  Be  Quakers  or  Moravians,  but  still 
had  scruples  about  taking  an  oath.    Stat.  I  & 

2  Vict.,  c.  77  (1838).  This  act  was  passed  in 
consequence  of  Reg.  v.  Doran,  2  Moo.  C.  C.  37. 
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ticular  sects  by  name,  was  passed  in  1854.  This  statute  gave  to  the  judge  or 
other  officer  presiding  the  right  to  permit  any  one  refusing  or  unwilling  from 
alleged  conscientious  motives  to  be  sworn  to  affirm.1  After  some  further 
extensions,3  by  the  Oaths  Act,  1888,  the  right  of  all  persons  to  affirm,  who 
have  conscientious  scruples  against  taking  an  oath,  is  declared  in  all  cases 
where  an  oath  is  or  may  be  required  by  law.3  In  the  United  States  the  his- 
tory of  the  legislation  is  very  similar  to  that  of  England.  In  many  of  the 
older  states  the  right  to  affirm  in  lieu  of  taking  an  oath  was  first  extended  to 
Quakers  and  members  of  sects  whose  religious  tenets  were  opposed  to  swear- 
ing in  any  form.  At  the  present  time,  in  almost  all  of  the  states,  all  persons 
conscientiously  opposed  to  taking  an  oath  may  affirm.  In  most  of  the  states 
the  privilege  is  extended  to  such  persons  only  as  are  conscientiously  opposed 
to  taking  an  oath,  while  in  others  the  statutes  provide  that  "  any  person  who 
desires  may  at  his  option  "  affirm  in  lieu  of  taking  an  oath.  The  statutes 
conferring  the  privilege  usually  provide  that  in  administering  the  affirmation 
the  word  "  affirm  "  shall  be  substituted  for  the  word  "  swear,"  and  the  words 
"  under  the  pains  and  penalties  of  perjury  "  for  the  words  "  so  help  you  God."  4 

III.  Kinds  of  Oaths.  —  a  Judicial  Oath  is  an  oath  which  is  required  or  author- 
ized by  law  in  the  course  of  judicial  proceedings,  and  is  distinguished  from 
an  extrajudicial  oath  in  that  the  latter  is  not  authorized  by  law  and  has  no 
binding  force  except  in  foro  conscientice.* 

Corporal  Oath.  ■ —  A  corporal  oath  was  originally  an  oath  taken  while  touching 
some  sacred  object,  usually  the  "  corporal,"  the  cloth  that  covered  the  con- 
secrated elements,  or  sometimes  a  copy  of  the  Gospels;  but  the  words  "  cor- 
poral oath  "  are  now  synonymous  with  the  words  "  solemn  oath."  8 

Assertory  or  Promissory.  —  Oaths  may  also  be  classified  as  being  either  promis- 
sory, that  is,  oaths  by  which  something  is  promised,  or  assertory,  that  is, 
oaths,  not  judicial,  by  which  something  is  asserted  as  true.7 

Other  Kinds.  —  Oaths  at  various  times  have  been  required  for  certain  pur- 
poses, and  from  their  nature  or  the  function  which  they  performed  they  have 
acquired  peculiar  designations.  These  it  is  not  the  province  of  this  title  to 
notice  in  any  degree  of  particularity.8 

1.  First   General  Act.  —  The  Common-law  an  oath  taken  by  an  applicant  in  verifying  his 
Procedure  Act,   17  &  18  Vict.,  c.  125,  §  20.  application  is  not  extrajudicial.    Foreman  v. 
This  section  extended  only  to  courts  of  civil  Union,  etc.,  Co.,  83  Hun  (N.  Y.)  385. 
jurisdiction  in  England  and  Ireland ;  see  sec-  6.  Corporal  Oath.  —  Jackson  v.  State,  1  Ind. 
tion  103.  184;  Com.  v.  Jarboe,  80.  Ky.  145.    See  also 

2.  Other  Statutes.  —  24  &  25  Vict.,  c.  66,  §  1,  Cent.  Diet. 

extended  the  privilege  of  affirming  to  witnesses  The  term  may  be  applied  to  any  bodily  as- 
in  criminal  cases;  28  &  29  Vict.,  c.  9,  ex-  sent  to  the  oath  administered,  and  is  not  con- 
tended the  same  principles  to  Scotland;  32  &  fined  solely  to  an  oath  taken  by  laying  hands 
33  Vict.,  c.  68,  §  4  (the  Evidence  Further  upon  the  book  and  thereafter  kissing  it.  State 
Amendment  Act),  as  amended  by  33  &  34  v.  Norn's,  9  N.  H.  roi. 

Vict.,  c.  49,  declared  the  same  principle  appli-  An  oath  taken  by  lifling  up  an  arm  or  other 

cable  in  all  cases,  civil  and  criminal,  and  before  bodily  member  satisfies  the  words  "  a  corporal 

any  person  authorized  by  law  to  administer  oath."    Ramkissenseat  v.  Barker,  1  Atk.  19. 

an  oath  for  the  taking  of  evidence.  7.  See  Bouv.  L.  Diet.;  Cent.  Diet. 

3.  Oaths  Act,  1888.  —  51  &  52  Vict.,  c.  46.  8.  Oaths  of  Allegiance,  Supremacy,  and  Abjura- 

4.  See  the  statutes  of  the  various  states.  tion.  —  Formerly,  in  England,  all  holding  office 
Rev.  Stat.  U.  S.,  S      provides  that  "  a  re-  were  requiied  to  take  the  oaths  of  allegiance 

quirement  of  an  '  oath  '  shall  be  deemed  com-  (see  ALLEGIANCE,  vol.  2,  p.  148);  of  supremacy, 

plied  with  by  making  affirmation  in  judicial  intended  principally  as  a  renunciation  of  the 

form."  Pope's  authority  and  founded  on  1  Eliz.,  c.  I; 

5.  Judicial  Oath.  —  State  v.  Bowman,  90  Me.  and  of  abjuration,  whereby  the  person  taking 
363,  60  Am.  St.  Rep.  266.  the  oalh  abjured   all   other  sovereigns  and 

Extrajudicial  Oath.  —  An  oath  administered  formerly  the  Pretender  and  his  descendants  in 

by  an  officer  authorized  to  administer  oaths,  particular.    The  last  oath  was  founded  on  ihe 

at  a  place  without  his  territorial  jurisdiction,  statute  1  Wm.  &  Mary,  c.  1,  §  13.    See  1  Black, 

is  extrajudicial.    Jackson    v.    Humphrey,   1  Com.  367,  368;  Miller  v.  Salomons,  7  Exch. 

Johns.  (N.  Y.)  498.  475.    The  oaths  were  consolidated  in  1858  and 

Where  a  board  of  civil-service  examiners  is  by  the  Parliamentary  Oaths  Act,  1866  (29  &  30 

authorized  to  require  a  verified  application  Vict.,  c.  19).    A  uniform  oath  was  enacted  two 

from  persons  seeking  to  take  its  examination,  years  later  by  the  Promissory  Oaths  Act,  1868 
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IV.  RlOHT  TO  AFFIRM      Not  Extended  Beyond  Terms  of  Statute.  —  The  statutory 

iii;ht  to  make  .in  affirmation  as  a  substitute  for  an  oath  cannot  be  extended 
to  persons  not  included  within  the  terms  of  the  statutory  enactment.1 

Presumption  as  to  Existence  of  Facts  Authorizing.  —  In  jurisdictions  where  the  right 

to  affirm  is  extended  to  persons  conscientiously  scrupulous  about  taking  an 


(31  &  32  Vict.,  c.  72),  and  the  form  of  the  oath 
was  altered.  See  also  the  Oaths  Act,  1888  (51 
&  52  Vict.,  c.  46);  Clarke  v.  Bradlaugh,  7  Q. 
B.  D.  38,  8  App.  Cas.  354;  Bradlaugh  v.  Gos- 
sett,  12  Q,  B.  1  >.  281 ;  Atty.-Gen.  v.  Bradlaugh, 
14  Q.  B.  D.  667. 

As  to  the  oath  of  allegiance  and  abjuration 
of  foreign  states  required  from  aliens  on 
naturalization,  see  the  title  CITIZENSHIP,  vol. 
6,  P-  23. 

Suppletory  Oath.  —  In  the  modern  civil  law, 
the  oath'j  of  two  witnesses  are  required  to 
make  plena  probatio;  the  oath  of  one  witness  is 
only  semiplena  probatio,  and  no  decree  can  be 
founded  on  it.  Where  there  is  only  a  single 
witness  to  a  fact,  the  testimony  of  the  party  is 
sometimes  admitted  to  make  up  the  necessary 
quantum  of  evidence.  The  oath  which  is  ad- 
ministered to  the  party  in  such  case  is  called 
the  "  suppletory  oath,"  because  it  fills  out  evi- 
dence insufficient  without  it.  3  Black.  Com. 
370:  1  Greenleaf  on  Evidence,  §  119;  3  Green- 
leaf  on  Evidence,  §  409. 

The  oath  of  a  merchant  in  support  of  his 
shop  book  was  sometimes  called  his  supple- 
tory oath.  See  the  title  Documentary  Evi- 
dence, vol.  9,  p.  906,  under  the  catchline 
Maine,  and  see  The  David  Pratt,  Ware  (U.  S.) 
505. 

Decisory  Oath.  —  In  the  civil  law  the  decisory 
oath  was  an  oath  tendered  to  one  party  by  the 
other,  who  thereby  submitted  the  determina- 
tion of  the  case  to  the  oath  of  his  adversary. 
If  he  to  whom  it  was  offered  did  not  accept  it 
or  tender  back  a  similar  offer,  he  was  con- 
demned, as  confessing  the  allegations  against 
him.  The  judge  might,  in  the  absence  of 
proof,  to  satisfy  himself,  tender  this  oath  to 
either  party.  Proof  by  decisory  oath  is  said  to 
have  been  employed  in  admiralty  in  the  federal 
court  for  the  district  of  Massachusetts.  See 
3  Black.  Com.  342;  3  Greenleaf  on  Evidence, 
§  411;  Dunlop's  Adm.  Pr.  290;  Benedict's 
Admiralty  (3d  ed.),  §  538. 

The  Oath  in  Litem  was  familiarly  used  in 
Roman  law  and  was  admitted  in  two  cases: 
first,  where  the  party  against  whom  it  was 
offered  had  been  proved  guilty  of  fraud  or 
some  other  unwarrantable  act  of  intermeddling 
with  the  complainant's  gcods,  and  no  other 
evidence  of  the  damage  could  be  had;  and 
second,  where  on  general  grounds  of  public 
policy  it  was  deemed  essential  to  the  purposes 
of  justice.  1  Greenleaf  on  Evidence,  §  348. 
An  illustration  of  the  former  class  occurs 
where  the  goods  of  a  person  are  converted  by 
a  bailee,  and  the  person  is  admitted  to  prove 
the  contents  of  the  box  or  trunk  taken.  Her- 
man v.  Drink  water,  I  Me.  27.  See  also  the 
title  Bag-gage,  vol.  3,  p.  582. 

The  Oath  of  Calumny  (calumnia  jusjuranduni) 
was  in  the  Roman  law  an  oath  required  from 
the  parties,  in  certain  cases,  that  the  action 
was  brought  and  defended  in  good  faith. 
Inst.  4,  16;  Bell  Diet.;   Bouv.  L.  Diet.  In 
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Scottish  law,  an  oath  required  of  the  pursuer 
in  cases  of  divorce  negativing  collusion  or 
connivance.  2  Bishop  on  Marriage,  Divorce, 
and  Separation,  §  264,  citing  I  Fraser  on 
Domestic  Relations  701,  702;  Ferguson  363,  3 
Eng.  Eccl.  482.  Similar  is  the  requirement  in 
divorce  proceedings  in  some  jurisdictions  that 
the  plaintiff  shall  negative  the  existence  of 
collusion,  or  sometimes  any  fault  on  his  part, 
in  his  petition  or  the  verification  thereof. 
Epling  v.  Epling,  1  Bush  (Ky.)  74;  Ayres  v. 
Gartner,  90  Mich.  380.  And  see  Matter  of 
Simmons's  Divorce  Bill,  12  CI.  &  F.  341,  as  to 
legislative  divorces.  See  also  the  title  Affi- 
davits of  Merits  or  Defense,  i  Encyc.  of 
Pl.  and  Pr.  338. 

1.  Witness  Must  Be  of  Excepted  Class.  —  Clarke 
v.  Bradlaugh,  7  Q.  B.  D.  38. 

Where  the  statute  allows  persons  to  affirm 
who  have  no  religious  belief  or  who  disapprove 
of  taking  an  oath  as  contrary  to  their  religious 
belief,  the  judge  must  ascertain  that  a  wit- 
ness belongs  to  one  of  these  classes  before 
allowing  him  to  affirm.  Reg.  v.  Moore,  17 
Cox  C.  C.  458. 

Maryland  —  Former  Statute.  —  As  to  when  One 
Is  a  Quaker  and  so  entitled  to  affirm  under  the 
Maryland  statute  of  1797,  see  Columbia  Bank 
v.  Wright,  3  Cranch  (C.  C.)  216;  King  v.  Fear- 
son,  3  Cranch  (C.  C.)  435.  In  the  latter  case  a 
witness  who  believed  in  the  tenets  of  the  sect, 
and  who  had  made  application  to  become  a 
member,  was  allowed  to  testify. 

Persons  Not  Quakers,  and  belonging  to  no 
particular  religious  sect,  were  under  the  Mary- 
land statute  committed  for  contempt  for  refus- 
ing to  be  sworn  on  juries,  in  MTntire's  Case,  I 
Cranch  (C.  C.)  157,  and  Bryan's  Case,  I  Cranch 
(C.  C.)  151. 

New  Jersey  —  Privilege  Extended  Only  to  Such 
as  Alleged  Themselves  Conscientiously  Scrupulous. 

—  Williamson  v.  Carroll,  16  N.  J.  L.  217.  But 
in  certain  cases  this  need  not  appear  of  record. 
Clark  v.  Collins,  15  N.  J.  L.  473.  See  also 
Anonymous,  3  N.  J.  L.  487. 

Texas.  —  "  Swear  "  or  "  Sworn  "  Includes 
"Affirm"  in  statutes  under  a  Texas  enact- 
ment unless  the  context  requires  a  different 
meaning  (Rev.  Stat.  1895,  art.  3270,  subsec.  5); 
and  the  Bill  of  Rights,  §  5,  declares  that  all 
oaths  or  affirmations  shall  be  administered  in 
the  form  most  binding  on  the  conscience. 
Under  these  statutes  a  juror  may  affirm  in- 
stead of  being  sworn.  Riddles  v.  State,  (Tex. 
Crim.  1898)  46  S.  W.  Rep.  1058. 

Where  Statute  Does  Not  Limit  Right.  —  A  stat- 
ute providing  that  no  person  shall  print  or 
publish  a  newspaper  until  an  affidavit  or 
affirmation  stating  certain  facts  shall  have 
been  filed  is  complied  with  by  the  filing  of  an 
affirmation,  though  the  person  making  the 
affirmation  is  not,  by  prior  general  laws, 
allowed  to  affirm.  Ashdown  v.  Manitoba 
Free  Press  Co.,  20  Can.  Sup.  Ct.  43,  6  Mani- 
toba 578. 
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oath  as  well  as  to  persons  who  are  members  of  certain  sects,  it  will  be  pre- 
sumed, where  it  appears  that  a  person  has  made  affirmation  instead  of  taking 
an  oath,  that  he  was  a  member  of  one  of  such  sects  or  that  he  was  conscien- 
tiously opposed  to  taking  an  oath.1 

Legal  Effect  of  Affirmation.  —  The  making  of  an  affirmation  has  generally  by 
statute  the  same  legal  effect  as  the  taking  of  an  oath.a 

V.  Who  May  Take  Oath.  —  All  persons  who  have  sufficient  intelligence  to 
understand  the  nature  of  an  oath,  and  who  believe  in  the  existence  of  a 
Supreme  Being  whose  attributes  impose  upon  their  consciences  a  sense  of 
responsibility  for  falsehood  and  a  moral  obligation  to  speak  the  truth  when 
deposing  under  the  sanction  of  an  oath,  are  competent  to  take  an  oath.3 

VI.  Administration  —  1.  What  Constitutes  Administration.  —  To  make  the 
falsity  of  an  oath  perjury,  the  oath  must  be  taken  in  the  presence  of  an 
officer  authorized  to  administer  it,  and  must  be  evidenced  by  an  unequivocal 
and  present  act  by  which  the  affiant  consciously  takes  upon  himself  the  obli- 
gation of  an  oath.4  The  question  what  amounts  to  a  valid  oath  has  not  so 
often  arisen  in  other  connections,  but  some  authorities  are  collected  in  the 
notes.5 

Person  Cannot  Swear  Himself.  —  A  person  authorized  to  administer  oaths  cannot 
administer  an  oath  to  himself.6 

2.  Who  May  Administer  —  a.  In  General.  —  The  power  to  administer 
oaths  is  held  to  be  incidental  to  judicial  officers,7  including  justices  of  the 

6.  Taxpayer's  Oath  to  Assessment.  —  Where  a 
taxpayer  made  a  statement  about  his  property 
to  the  assessor,  and  in  reply  to  the  latter's 
question  whether  he  took  his  oalh  thereto,  re- 
plied, "  Certainly  1  do,"  it  was  held  that  there 
was  no  oath,  as  there  was  no  religious  act,  and 
that  it  was  the  assessor's  duty,  therefore,  to 
proceed  as  if  the  taxpayer  had  neglected  to 
furnish  his  list  made  and  sworn  to.  Arnold 
v.  Middletown,  41  Conn.  206. 

Affidavit  in  Attachment.  —  In  accordance 
with  the  plaintiff's  instructions,  a  justice  of  the 
peace  filled  out  an  affidavit,  handed  it  to  the 
plaintiff,  and  asked  whether  it  was  all  right, 
to  which  the  plaintiff  replied,  "  Yes,"  and  that 
it  was"  all  right."  Nothing  further  was  done. 
It  was  held  that  the  paper  was  not  an  affi- 
davit on  which  an  attachment  could  issue. 
Carlisle  v.  Gunn,  68  Miss.  243. 

Affidavit  for  Foreclosure.  —  The  attorney  for 
the  plaintiff  in  a  foreclosure  suit  filled  out  an 
affidavit  and  handed  it  to  the  clerk,  saying: 
"  Here  is  an  affidavit  I  want  to  swear  to.  I 
have  already  signed  it;  the  facts  stated  in  it 
are  true."  It  did  not  appear  whether  the  clerk 
heard  the  words  or  not;  he  did  not  administer 
an  oath,  and  did  not  sign  the  jurat  until  long 
afterwards.  It  was  held  that  the  affidavit  was 
not  properly  sworn  to.  Matthews  v.  Reid,  94 
Ga.  461. 

If  the  affiant  is  asked,  "  Will  you  swear  to 
this  paper?  "  and  replies  that  he  will,  a  mere 
failure  to  hold  up  his  hand  will  not  invalidate 
this  oath.  Dunlap  7'.  Clay,  65  Miss.  454.  See 
generally  the  title  ATTACHMENT,  vol.  3,  p.  206. 

6.  Officer  Cannot  Swear  Himself.  —  Re  South 
Beaver  Tp.  Road,  8  Kulp  (Pa.)  75,  4  Pa.  Dist. 
(Pa.)  562. 

7.  Courts  and  Judges.  —  U.  S.  v.  Ambrose,  2 
Fed.  Rep.  556;  Ferguson  v.  Smith,  10  Kan. 
396;  Harmon  v.  Stockwell,  9  Ohio  93;  Finch 
v.  U.  S.,  1  Okla.  396;  Election  Cases,  65  Pa.  St. 
20;  State  v.  M'Croskey,  3  McCord  L.  (S.  Car.) 
308. 
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1.  Presumption  as  to  Existence  of  Facts  Author- 
izing. —  Loney  v.  Bailey,  43  Md.  16;  Home  v. 
Haverhill.  113  Mass.  344. 

2.  Effect  of  Affirming.  —  See  Watson  v.  Wat- 
son, 58  Md.  442,  and  the  statutes  generally. 

3.  Belief  in  Deity.  —  Since  the  essential 
quality  of  an  oath  is  an  appeal  to  the  Deity,  a 
person  who  does  not  believe  in  the  existence 
of  a  Deitv  has  not  the  capacity  to  take  an 
oath.  Omychund  v.  Barker,  1  Atk.  21,  Willes 
538;  U.  S.  v.  Lee,  4  Cranch  (C.  C.)  446;  U.  S. 
v.  White,  5  Cranch  (C.  C.)  38;  Wakefield  v. 
Ross,  5  Mason  (U.  S.)  16;  Central  Military 
Tract  R.  Co.  v.  Rockafellovv,  17  111.  541; 
Priest  v.  State,  10  Neb.  393;  Norton  v.  Ladd, 
4  N.  H.  444;  Blair  v.  Seaver,  26  Pa.  St.  274; 
Odell  v.  Koppee,  5  Heisk.  (Tenn.)  88;  Arnold 
v.  Arnold,  13  Vt.  362;  Scott  v.  Hooper,  14  Vt. 
535.  See  also  The  Queen's  Case,  2  Brod.  & 
B.  284,  6  E.  C.  L.  147;  Blocker  v.  Burruss,  2 
Ala.  354;  Perry  v.  Com.,  3  Gratt.  (Va.)  602. 

Insane  Persons,  Deaf  Mutes,  etc.  —  A  person 
who  has  been  adjudged  insane  may  neverthe- 
less be  competent  to  take  an  oath,  and  per- 
sons whose  minds  are  affected  to  such  an 
extent  that  it  is  expedient  to  place  them  in 
hospitals,  or  under  guardianship,  often  possess 
sufficient  knowledge  of  the  nature  of  an  oath 
to  make  them  competent  as  witnesses.  Dis- 
trict of  Columbia  v.  Armes,  107  U.  S.  519; 
Kendall  v.  May,  10  Allen  (Mass.)  59.  See  also 
the  titles  DEAF  and  Dumb  Persons,  vol.  8,  p. 
844;  Witnesses. 

Infants  —  Religious  Knowledge  Necessary  — 
Understanding  of  Oath.  —  See  the  title  Infants, 
vol.  16,  p.  267  et  seq.  See  also  Williams  v.  U. 
S.,  3  App.  Cas.  (D.  C.)  335. 

Oath  on  Naturalization  to  Support  Constitution 
—  Comprehension  of  Its  Sacredness.  —  See  In  re 
Bodek,  63  Fed.  Rep.  813,  set  out  under  the 
title  Citizenship,  vol.  6,  p.  23,  note  8. 

4.  Valid  Oath  in  Law  of  Perjury.  —  U.  S.  v. 
Mallard,  40  Fed.  Rep.  151;  O'Reilly  v.  People, 
86  N.  Y.  154.    And  see  the  title  Perjury. 
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peace.1  Upon  other  officers  it  must  be  conferred  directly  by  the  legislature.3 
[n  this  class  notaries  public  are  generally  placed.3  Officials  are  frequently 
authorized  to  administer  oaths  for  particular  purposes  or  in  certain  proceed- 
ings only.* 

Where  Depositions  to  Bo  Taken  or  Used  in  Another  State.  —  The  legislature  of  a  State 
m  iv  authorize  the  administration  of  oaths  and  affirmations  within  its  territorial 
jurisdiction  by  a  person  selected  by  an  officer  or  tribunal  of  another  state,5 
or  a  person  resident  in  another  state  and  not  so  authorized  by  the  laws  thereof 
may  he  empowered  to  administer  oaths  and  affirmations  for  use  within  the 
state  by  which  he  is  empowered.6 

b.  Designation  of  Persons  Authorized  to  Administer  —  (i)  Where 
Officer  Specifically  Designated.  — Where  the  statute  prescribes  that  an  oath 
or  affirmation  shall  be  taken  before  a  certain  designated  officer,  it  is  of  no 
validity  when  taken  before  any  other  officer,  though  he  be  authorized  to 
administer  oaths  and  affirmations.7 

(2)  Where  Officer  Not  Specifically  Designated.  —  If  a  statute  does  not 
designate  the  particular  officer  before  whom  the  oath  or  affirmation  shall  be 
taken,  it  may  be  taken  before  any  officer  having  general  authority  under  the 
statutes  of  the  state  to  administer  oaths.8 


Sometimes  the  power  to  administer  oaths  is 
especially  enumerated  in  statutes  as  belong- 
ing to  judges.  See  2  Code  Ga.  (1895),  §  4321, 
subdi v.  6. 

1.  Justices  of  the  Peace.  — Smith  v.  Abbott,  17 
N.  J.  L.  358  {modifying  Munn  v.  Merry,  14  N. 
J.  L.  1 S 3 ) ;  Wood  v.  Jefferson  County  Bank,  9 
Co.v.  (M.  Y.)  194;  State  v.  Stephenson,  4  Mc- 
Cord  L.  (S.  Car.)  165.  See  also  Walker  v. 
B  imber,  8  S.  &  R.  (Pa.)  61. 

2.  Legislative  Power  Necessary.  —  Dalton  v. 
Higgins,  34  Ga.  433;  Harmon  v.  Stockwell,  9 
Ohio  93. 

Women  May  Be  Authorized  to  Administer  Oaths 

in  Maine,  as,  while  women  are  ineligible  to 
offices  created  by  the  constitution,  the  legisla- 
ture may  create  new  ministerial  offices  not 
enumerated  in  the  constitution  and  authorize 
the  performance  of  the  duties  of  such  offices  by 
women.    Opinions  of  Justices,  62  Me.  596. 

District  Attorney  Authorized  under  California 
Statutes.  —  Haile  v.  Smith,  128  Cal.  415. 

3.  Notaries  Public.  —  U.  S.  v.  Curtis,  107  U. 
S.  671 ;  Chandler  v.  Hanna,  73  Ala.  390;  Trevor 
v.  Colgaie,  181  111.  129;  Teutonia  Loan,  etc.,  Co. 
v.  Turrell,  19  Ind.  App.  469,  65  Am.  St.  Rep. 
4ig.  Compare  Wood  v.  St.  Paul  City  R.  Co., 
42  Minn.  411,  holding  thai  a-notary's  power, 
whether  "  of  statutory  origin  or  founded  on 
customary  law,"  to  administer  an  oath,  should 
be  judicially  recognized  as  one  of  his  general 
powers,  on  the  same  footing  as  the  authentica- 
tion of  commercial  documents.  See  also  the 
titles  Judicial  Notice,  vol.  17,  pp.  917,  918; 
Mechanics'  Liens,  vol.  20,  p.  435;  Notary 
Public  ante. 

4.  Officers  Authorized  to  Administer  for  Particu- 
lar Purposes  —  Judges  of  Election.  —  State  v. 
Horton,  19  Nev.  199.  See  also  the  title  Elec- 
tions, vol.  10,  pp.  668,  705. 

Officers  Authorized  in  Certain  Proceedings  to  ad- 
minister oaths  have  no  authority  to  administer 
an  oath  in  any  other  proceedings,  and  an  oath 
administered  in  any  other  case  is  extrajudicial. 
Mahan  v.  Berry,  5  Mo.  21. 

6.  Authorizing  Persons  Empowered  Elsewhere 
to  Administer. —  Com.  v.  Smith,  11  Allen 
(Mass.)  243. 


6.  Person  Resident  in  Another  State.  —  Ford  v. 
Rockwell,  2  Colo.  376;  Sugar  v.  Sackett,  13  Ga. 
462.  See  also  generally  the  title  Depositions, 
vol.  9,  p.  295. 

7.  Officer  Specifically  Designated.  —  Love  v. 
McAlister,  42  Ark.  183;  Tompert  v.  Lithgow,  1 
Bush  (Ky.)  177;  Van  Vleck  v.  Enos,  88  Hun 
(N.  Y.)  348;  Stanton  v.  Ellis,  16  Barb.  (N.  Y.) 
319;  People  v.  Tioga  C.  PL.  7  Wend.  (N.  Y.) 
516;  State  v.  Jackson,  36  Ohio  St.  281;  Ash- 
down  v.  Manitoba  Free  Press  Co.,  20  Can.  Sup. 
Ct.  43.  Compare,  however,  Rev.  Stat.  Mo. 
(1899),  §  8844. 

Persons  Designated  by  Court  under  Statutory 
Authority.  —  Where  by  statutory  authority  a 
court  authorizes  persons  residing  in  another 
state  to  administer  oaths  to  witnesses  for  the 
purpose  of  taking  depositions,  an  oath  admin- 
istered by  a  person  other  than  one  so  author- 
ized is  of  no  effect  though  such  person  be 
authorized  by  the  laws  of  such  state  to  ad- 
minister oaths.  Perry  v.  Thompson,  16  N.  J. 
L.  72. 

8.  Officer  Not  Designated.—  Love  v.  McAlister, 
42  Ark.  183;  Dunn  v.  Ketchum,  38  Cal.  93; 
Walker  v.  People,  22  Colo.  415;  Wood  v. 
Jefferson  County  Bank,  9  Cow.  (N.  Y.)  194; 
Slate  v.  Freeman,  59  Vt.  661. 

Before  Any  Officer  Authorized  to  Administer 
Oaths.  —  If  the  statute  merely  provides  that  the 
oath  shall  be  taken  before  an  officer  authorized 
to  administer  oaths,  this  means  an  officer  au- 
thorized by  the  state  laws,  and  the  oath  cannot 
be  taken  without  the  state.  Chandler  v. 
Hanna,  73  Ala.  390.  See  also  Benedict  v. 
Hall,  76  N.  Car.  113.  And  see  the  title  Me- 
chanics' Liens,  vol.  20,  p.  435,  where  other 
authorities  are  to  be  found. 

Undersuch  a  statute  an  oath  before  a  United 
States  commissioner  has  been  held  not  valid. 
Winder  v.  Hendricks,  56  Cal.  464.  But  the 
wording  of  the  statute  may  cover  such  an  offi- 
cer.   Parker  v.  Clark,  7  W.  Va.  467. 

Oath  Required  by  Federal  Law  —  Administration 
by  State  Officer  Recognized.  —  U.  S.  v.  Win- 
chester, 2  McLean  (U.  S.)  135,  28  Fed.  Cas.  No. 
16,739.  See  aIso  u-  s-  v-  Bailey,  9  Pet.  (U.  S.) 
238,  where  the  oath  was  required  by  the  usages 
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c.  De  Facto  Officer. — An  oath  or  affirmation  administered  by  a  de 
facto  officer  exercising  the  functions  of  a  de  jure  office  is  valid.1 

d.  Delegation  of  Authority  to  Administer.  —  Where  an  officer 
who  may  lawfully  appoint  a  deputy  is  vested  with  power  to  administer  oaths, 
this  power  may  be  exercised  by  deputy,  for  it  is  considered  to  be  a  ministerial 
power.2  Yet  where  the  question  was  the  right  of  a  judge  to  administer 
an  oath  by  deputy,  the  court  said  that  "  to  entitle  any  one  to  administer  an 
oath  he  must  be  clothed  with  a  species  of  judicial  power,"  and  held  that  in 
the  absence  of  special  statute  the  judge  was  not  entitled  to  delegate  this 
function.3 

Where  the  Oath  Is  Administered  by  a  Third  Person  in  the  Presence  and  by  the  direction 
of  the  person  authorized  to  administer  it,  it  is  considered  as  the  act  of  the 
latter,  and  is  therefore  valid.4 

e.  Persons  Interested.  —  The  administration  of  an  oath  being  purely 
ministerial,  the  fact  that  the  officer  administering  it  is  interested  in  the  pro- 
ceeding in  which  it  is  to  be  used  does  not  disqualify  him.5 

/.  Territorial  Jurisdiction  of  Person  Authorized.  —  An  oath  or 
affirmation  administered  by  an  officer  without  the  territorial  limits  of  the  state 
of  which  he  is  an  officer  6  or  without  the  territorial  limit  of  the  district  for 
which  he  is  appointed  to  act  7  is  of  no  effect. 


of  a  department  only.  In  both  these  cases 
perjury  was  held  to  result  from  false  swearing. 

There  Is  No  Person  Designated  under  Federal 
Statutes  to  Administer  Oaths  in  All  Cases.  —  U.  S. 
v.  Hall,  131  U.  S.  50,  per  Miller,  J. 

1.  An  Oath  by  a  De  Facto  Officer  Is  Valid  where 
the  rights  of  third  persons  depend  on  its  valid- 
ity, or  as  against  collateral  attack.  Walker  v. 
State,  107  Ala.  5.  See  also  the  title  De  Facto 
Officers,  vol.  8,  p.  820. 

As  to  Whether  Perjury  May  Be  Assigned  on 
such  an  oath,  see  the  1  i ties  De  Facto  Officers, 
vol.  8,  p.  821;  Perjury.  See  also  Izer  v. 
State,  77  Md.  110. 

2.  Oath  May  Be  Administered  by  Deputy  — 
Deputy  Clerks  of  Court  —  Alabama.  —  Walker 
v.  State,  107  Ala.  5  (Circuit  Court). 

Colorado.  —  Roberts  v.  People,  9  Colo.  458 
(county  clerk). 

Kansas.  —  Ferguson  v.  Smith,  10  Kan.  396 
(District  Court). 

North  Carolina.  —  Rowland  v.  Thompson,  65 
N.  Car.  no  (Court  of  Probate). 

Ohio.  —  Warwick  v.  State,  25  Ohio  St.  21 
(Probate  Court). 

Tennessee.  —  Martin  v.  Porter,  4  Heisk. 
(Tenn.)  407  (County  Court);  Campbell?'.  Boul- 
ton,  3  Baxt.  (Tenn.)  354  (Chancery). 

See  for  further  cases  the  title  Deputy,  vol. 
9.  P-  3"o,  note  under  catchline  Deputy  Clerk  of 
Court. 

Deputy  Sheriff. — Stevens  v.  Duck  River 
Nav.  Co.,  1  Sneed  (Tenn.)  237.  So  held  where 
the  oath  was  administered  in  executing  a  writ 
of  ad  quod  damnum.  See  also  the  title  Deputy, 
vol.  9,  p.  370,  note  under  catchline  Deputy 
Sheriff. 

Deputy  Locating  Agent.  —  Wright  v.  Laugen- 
our,  55  Cal.  280. 

Deputy  Collector  of  Customs.  —  U.  S.  v.  Bar- 
ton, Gilp.  (U.  S.)  439. 

3.  Delegation  of  Authority  by  Judge.  —  State 
*.  M'Croskey,  3  McCord  L.  (S.  Car.)  308.  This 
case  involved  the  authority  of  arbitrators. 
See  the  title  Arbitration  AND  Award,  vol.  2, 
P-  659. 


As  to  the  delegation  of  judicial  functions 
generally,  seethe  titles  Deputy,  vol.  9,  p.  371; 
Judge,  vol.  17,  p.  717. 

4.  Oath  Administered  in  Presence  of  Person 
Authorized. —  Walker  v.  State,  107  Ala.  5; 
Oaks  z.  Rodgers,  48  Cal.  197. 

Acts  done  by  one  in  the  presence  and  under 
the  control  of  the  person  authorizing  them  are 
his  personal  acts,  and  not  done  by  agent.  See 
the  title  Agency,  vol.  1,  p.  939,  note. 

In  proceedings  not  pending  before  the  court, 
an  officer  thereof  has  no  authority  to  adminis- 
ter an  oath.  This  power  of  the  court  can  be 
exercised  only  in  the  presence  of  and  at  the 
request  of  a  judge.  Roberts  v.  Central  Pass. 
R.  Co.,  1  Brews.  (Pa.)  538. 

A  Witness  Sworn  in  the  Presence  of  the  Court 
and  under  his  direction,  although  the  oath  is 
administered  by  a  person  not  an  officer  of  the 
court,  is  validly  sworn.  Server  v.  State.  2 
Blackf.  (Ind.)  35;  State  v.  Knight,  84  N.  Car. 
789;  Com.  v.  Jongrass,  181  Pa.  St.  172; 
Stephens  v.  Stale,  I  Swan  (Tenn.)  157. 

Attorneys  of  Parties  May  Administer  Oath  in 
Presence  of  Court.  —  Sikes  v.  State,  105  Ga.  592; 
Baker  v.  State,  97  Ga.  347;  Thomas  v.  State, 
67  Ga.  460. 

If  the  Court  Is  Open,  the  Judge  Need  Not  Be 
Present  while  witnesses  for  the  grand  jury  are 
being  sworn.  Jetton  v.  State,  Meigs  (Tenn.) 
192.  See  also  the  title  Jury  and  Jury  Trial, 
vol.  17,  p.  1287. 

5.  Interest  of  Officer  Does  Not  Disqualify.  — 
Peck  v.  People,  153  111.  454:  McChesney  v. 
Chicago,  159  111.  223;  Lamagdelaine  v.  Trem- 
blay,  162  Mass.  339.  See  also  Linck  v.  Litch- 
field, 141  111.  469;  Yeagley  v.  Webb,  86  Ind.  424. 

May  Attorney  and  Notary  Public  Authorized  to 
Administer  Oaths  Take  Affidavits  to  be  used  in 
proceedings  in  which  he  is  also  attorney?  See 
the  title  Notary  Public,  ante. 

6.  Territorial  Jurisdiction  of  Officer.  —  Jackson 
v.  Humphrey.  1  Johns.  (N.  Y.)  498. 

7.  Davis  v.  Rich,  (Supm.  Ct.  Spec.  T.)  2 
How.  Pr.  (N.  Y.)  86;  Sandland  v.  Adams, 
(Supm.  Ct.  Spec.  T.)  2  How.  Pr.  (N.  Y.)  137; 
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0.1  11 IS  AND  AFFIRMATIONS. 


Formalities,  etc 


g.  Presumption  as  to  Authority 


Judicial  Officers.  —  Where  a  statute 
requires  that  an  o.ith  shall  be  administered  before  some  person  authorized  to 
administer  oaths,  it  will  be  presumed,  where  it  appears  that  the  oath  was 
taken  before  a  judge  of  a  court  of  high  jurisdiction  in  a  foreign  country,  that 

such  judge  was  authorized  to  administer  oaths.1 

Where  Statutes  Rogulate  the  Power  of  Foreign  Officers  to  administer  oaths,  no  pre- 
sumption of  authority  will  arise  in  their  favor.2 

Officer  Presumed  to  Act  Within  Jurisdiction.  —  It  will  be  presumed,  where  the  con- 
trary does  not  appear,  that  an  oath  or  affirmation  was  administered  within  the 
territorial  jurisdiction  of  the  officer  before  whom  it  was  taken.3 

3.  Formalities  and  Ceremonies.  —  The  taking  of  an  oath  has  always  been 
regarded  as  a  religious  ceremony.'4  It  should  be  administered  solemnly,5  and 
in  the  manner  which  is  sanctified  by  the  usage  of  the  country  or  sect  to  which 
the  person  taking  it  belongs,  and  which  is  calculated  to  be  most  binding  on 
the  conscience  of  the  person  taking  it.6 

How  Administered  to  Persons  Not  Christians.  — 'It  is  a  common-law  rule  that  every 
person  believing  in  a  religion  other  than  the  Christian  religion  shall  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if  there  be  any  such 
ceremonies.7    This  common-law  rule  now  exists  in  most  if  not  all  of  the 


Snyder  v.  Olmsted,  (Supm.  Ct.  Spec.  T.)  2 
How.  Pr.  (N.  Y.)  181. 

As  to  Territorial  Jurisdiction  of  Notaries,  see 
the  title  Notary  Public,  ante. 

By  Act  of  Congress,  a  county  judge  might 
lake,  anywhere  in  a  state,  a  deposition  for  use 
in  a  federal  court,  though  his  judicial  authority 
was  limited  to  one  county.  Voce  v.  Lawrence, 
4  McLean  (U.  S.)  203. 

1.  Presumption  as  to  Foreign  Judges.  —  Saltar 
v.  Applegate,  23  N.  J.  L.  115.  See  also 
French  v.  Bellew,  1  M.  &  S.  302,  stated  under 
the  title  Judicial  Notice,  vol.  17,  p.  918,  note  2. 

2.  Powers  Dependent  on  Statute.  —  Exp.  Jones, 
66  Ala.  202,  stated  under  the  title  Judicial 
Notice,  vol.  17,  p.  919,  note  3. 

No  Judicial  Notice  Is  Taken  of  the  Authority  of 
Foreign  Notaries  to  administer  oaths.  Trevor 
v.  Colgate,  181  111.  129.  Compare  Wood  v.  St. 
Paul  City  R.  Co.,  42  Minn.  411.  See  generally 
the  titles  Judicial  Notice,  vol.  17,  p.  917; 
Notary  Public,  ante. 

Authority  of  Foreign  Justice  of  Peace  Not  Judi- 
cially Noticed. —  Perry  v.  Thompson,  16  N.  J. 
L.  72.  See  also  the  title  Judicial  Notice,  vol. 
17,  p.  917,  note. 

3.  Presumption  that  Officer  Acted  Within  His 
Jurisdiction. —  Dennison  v.  Story,  1  Oregon 
273,  stated  under  the  title  Judicial  Notice, 
vol.  17,  p.  918,  note  2. 

Judge  of  Foreign  Country.  —  French  v.  Bel- 
lew,  1  M.  &  S.  302. 

Deputy  Clerk.  —  Merriam  v.  Coffee,  16  Neb. 
450. 

City  Clerk.  —  People  v.  Stowell,  (Supm.  Ct.) 
9  Abb.  N.  Cas.  (N.  Y.)  456. 

Notary  Public.  —  Reavis  v.  Co  well,  56  Cal. 
588;  Hertig  v.  People,  159  111.  237,  50  Am.  St. 
Rep.  162;  Young  v.  Young,  18  Minn.  90; 
Crosier  v.  Cornell  Steamboat  Co.,  27  Hun  (N. 
Y.)  215. 

4.  Administration   a    Religious    Ceremony.  — 

Arnold  v.  Arnold,  13  Vt.  362. 

5.  Hyde  v.  Adams,  80  Ala.  in. 

6.  Should  Be  Administered  in  Manner  Most 
Binding  on  Conscience  —  England.  —  Edmonds 
v.  Rowe,  R.  &  M.  77,  21  E.  C.  L.  384;  Anony- 
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mous,  1  Vern.  263;  Rex  v.  Morgan,  1  Leach 
C.  C.  54;  Reg.  v.  Entrehman,  1  C.  &  M.  248, 
41  E.  C.  L.  139. 

United  States.  —  The  Bark  Merrimac,  I  Ben. 
(U.  S.)  490,  17  Fed.  Cas.  No.  9,474. 

Connecticut.  —  Curtiss  v.  Strong,  4  Day 
(Conn.)  51,  4  Am.  Dec.  179. 

Massachusetts.  —  Com.  v.  Buzzell,  16  Pick. 
(Mass.)  153. 

Nevada.  —  State  v.  Angelo,  18  Nev.  425. 

Ohio.  — Clinton  v.  State,  33  Ohio  St.  27. 

Vermont.  —  Arnold  v.  Arnold,  13  Vt.  362. 

Use  of  New  Testament  Objected  to. —  Where  a 
person  stated  that  he  believed  both  the  Old 
and  the  New  Testaments  to  be  the  word  of 
God,  but  wished  to  be  sworn  on  the  Old  Testa- 
ment for  the  reason  that  it  countenanced  the 
taking  of  oaths,  and  the  New  Testament  pro- 
hibited it,  the  court  held  that  he  should  be 
permitted  to  swear  on  the  Old  Testament. 
Edmonds  v.  Rowe,  R.  &  M.  77,  21  E.  C.  L.  384. 

Oaths  Without  Kissing  Book,  by  Holding  Up 
Hand. —  Mildrone's  Case,  1  Leach  C.  C.  412; 
Walker's  Case,  1  Leach  C.  C.  498;  Mee  ». 
Reid,  PeakeN.  P.  (cd.  1795)  23.  See  also  Rex 
v.  McCarther,  Peake  N.  P.  (ed.  1795)  155, 
wherein  the  judge  staled  that  an  oath  so  ad- 
ministered was  sufficient  to  support  a  charge 
of  perjury. 

Conflict  of  Laws  —  Judicial  Contrasted  with 
Promissory  or  Assertory.  —  A  judicial  oath  valid 
where  administered  is  valid  anywhere,  and  a 
witness's  oath  should  be  received  as  it  would 
be  received  in  his  own  land;  but  an  oalh  of 
office  or  of  qualification  is  governed  by  the 
municipal  laws  of  the  state  which  requires  it 
to  be  taken.  Miller  v.  Salomons,  7  Exch.  558, 
per  Pollock,  C.  B.  See  this  rule  applied  in  the 
case  of  a  judicial  oath  administered  in  France, 
in  Vail  v.  Nickerson,  6  Mass.  262. 

7.  Administered  to  Non-Christians  by  Ceremonies 
of  Their  Own  Religion.  —  Omychund  v.  Barker, 
1  Atk.  21,  Willes  538;  State  v.  Chyo  Chiagk. 
92  Mo.  395;  Newman  v.  Newman,  7  N.  J. 
Eq.  26. 

If  a  witness  who  has  been  sworn  as  a  Chris- 
tian  is  discovered  to  be  a  Jew,  the  court  will 
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Form. 


United  States  by  virtue  of  statutory  enactment.1 

Effect  of  Statutory  Directions  as  to  Ceremonies.  —  Statutory  provisions  as  to  the 
formalities  to  be  observed  in  the  administration  of  an  oath  or  affirmation  are 
directory  only.2  Hence,  where  the  statutes  provide  that  an  oath  shall  be 
taken  by  placing  the  hand  on  the  Bible  and  kissing  the  book,  but  that  in  the 
case  of  a  person  having  conscientious  scruples  about  so  doing  it  may  be  taken 
with  uplifted  hand,  an  oath  taken  with  uplifted  hand  is  valid  though  the 
person  so  taking  it  was  not  conscientiously  scrupulous  about  laying  hands  on 
or  kissing  the  Bible.3 

Presumption  as  to  Manner.  —  Where  the  contrary  does  not  appear  it  will  be 
presumed  that  the  oath  was  administered  in  a  legal  manner.4 

4.  Use  of  Interpreter.  —  An  oath  or  affirmation  may  be  administered  through 
the  medium  of  an  interpreter  to  one  who  does  not  understand  the  English 
language.5 

VII.  Form.  —  Generally  the  statute  which  requires  the  taking  of  an  oath 
or  affirmation  prescribes  the  form  thereof,  but  if  no  form  is  prescribed  any 
appropriate  form  may  be  adopted.6 


order  him  sworn  again  in  accordance  with  his 
own  religion,  although  he  states  himself  bound 
already.  Sessenwein  v.  Palmer,  3  Quebec  Pr. 
no. 

But  a  witness  need  not  be  sworn  according 
to  the  formalities  of  his  peculiar  religion 
where  it  does  not  appear  that  he  regards  such 
form  as  more  obligatory  than  the  usual  form. 
People  v.  Green,  go.  Cal.  564. 

After  a  heathen  has  been  sworn  according 
to  his  own  religion,  it  is  not  prejudicial  error 
to  swear  him  in  accordance  with  the  form  of 
oath  prescribed  by  statute.  State  v.  Gin  Pon, 
16  Wash.  425. 

To  Jews  oaths  may  be  administered  on  the 
Old  Testament,  Robeley  v.  Langston,  2  Keb. 
314;  on  the  Hebrew  Scriptures,  People  v.  Jack- 
son, (Supm.  Ct.  Gen.  T.)  3  Park.  Crim.  (N.  Y.) 
590;  and  in  the  common  form  on  the  New 
Testament  in  the  case  of  a  Christian  Jew,  Rex 
v.  Gilham,  1  Esp.  285. 

If  taken  in  the  ordinary  way,  without  objec- 
tion, and  administered  without  knowing  the 
witness  to  be  a  Jew,  objection  after  verdict 
is  too  late,  and  if  the  oath  is  false  perjury  will 
lie.  Sells  v.  Hoare,  3  Brod.  &  B.  232,  7  E.  C. 
L.  425,  7  Moo.  36. 

Oath  of  Chinaman.  —  State  v.  Chyo  Chiagk, 
Q2  Mo.  395  (with  burning  joss  stick);  State  v. 
Gin  Pon,  16  Wash.  425  (with  lighted  candle); 
Reg.  v.  Entrehman,  1  C.  &  M.  248,  41  E.  C.  L. 
139  (by  breaking  a  saucer). 

If  a  Chinaman  believes  in  God  and  the 
Bible  and  shows  a  consciousness  of  the  penal- 
ties of  false  swearing  in  both  this  world  and 
the  next,  he  may  be  sworn  as  a  Christian. 
Green  v.  State,  71  Ga.  487.  See  also  The  Bark 
Merrimac,  1  Ben.  (U.  S.)  490,  17  Fed.  Cas.  No. 
9-474- 

A  Mohammedan  may  be  sworn  on  the  Koran. 
Rex  v.  Morgan,  1  Leach  C.  C.  54. 

1.  See  the  statutes  of  the  various  states. 

2.  Statutory  Provisions  Directory. —  Com.  v. 
Smith,  11  Allen  (Mass.)  243. 

3.  Exceptional  Form  Used  Improperly  and  With- 
out Objection  No  Ground  for  Reversal.  —  McKin- 
ney  v.  People,  7  111.  540,  43  Am.  Dec.  65; 
Doss  v.  Birks,  11  Humph.  (Tenn.)  431,  ap- 
provedin  Looper  v.  Bell,  1  Head  (  Tenn.)  373. 

In  North  Carolina  it  appears  that  unless  the 
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person  sworn  belongs  in  fact  to  one  of  the 
classes  excepted  in  the  statute,  his  oath,  taken 
with  uplifted  hand,  is  invalid.  Pearre  v. 
Folb,  123  N.  Car.  239.  This  seems  not  easily 
reconcilable  with  State  v.  Whisenhurst,  2 
Hawks  (9  N.  Car.)  458 ;  De  Berry  v.  Nicholson, 
102  N.  Car.  465,  11  Am.  St.  Rep.  767.  See 
also  the  next  note  infra. 

A  Refusal  to  Kiss  the  Book,  under  such  a  stat- 
ute, does  not  invalidate  the  oath.  Pullen  v. 
Pullen,  (N.  J.  1886)  3  Cent.  Rep.  676. 

Oath  Administered  on  Book  Other  than  Bible.  — 
Where  persons  are  sworn  by  placing  their 
hands  on  a  hymnal  which  they  mistake  for  a 
Bible,  the  oath  is  valid,  since  the  persons  so 
sworn,  not  objecting  to  the  manner,  are 
deemed  to  have  assented  thereto.  People  v. 
Cook,  8  N.  Y.  67. 

4.  Presumption  of  Legality.  —  Coxe  v.  Field, 
13  N.  J.  L.  215;  De  Berry  v.  Nicholson,  102  N. 
Car.  465,  11  Am.  St.  Rep.  767. 

Presumption  as  to  Conscientious  Scruples.  — 
Where  the  statutes  provide  that  persons  with 
conscientious  scruples  about  taking  an  oath 
in  the  common  form  may  swear  with  up- 
lifted hand,  it  will  be  piesurred,  where  an 
oath  was  so  administered,  thai  the  person  tak- 
ing it  elected  that  it  should  be  so  administered, 
and  it  is  not  necessary  that  an  opportunity  to 
be  sworn  in  the  usual  manner  should  have 
been  offered  to  him.  Gill  v.  Caldwell,  1  111. 
53;  De  Berry  v.  Nicholson,  102  N.  Car.  465, 
11  Am.  St.  Rep.  767. 

5.  Oath  May  Be  Administered  Through  Inter- 
preter. —  Norberg's  Case,  4  Mass.  81. 

And  in  performing  this  duty  the  interpreter 
acts  under  the  sanction  of  his  own  oath. 
Com.  v.  Jongrass,  181  Pa.  St.  172. 

As  to  the  Oath  of  the  Interpreter,  see  the  title 
Interpreters,  vol.  17,  p.  30. 

The  Oath  to  the  Witnesses  Need  Not  Be  Re- 
peated to  the  Interpreter  every  time  he  is  called 
upon  to  administer  it  to  a  witness.  It  is  suffi- 
cient to  repeat  it  to  the  interpreter  at  the  be- 
ginning of  the  examination  of  the  witnesses, 
and  its  administration  to  subsequent  witnesses 
by  the  interpreter,  being  in  the  presence  and 
by  direction  of  the  court,  is  valid.  Com.  v. 
Jongrass,  181  Pa.  St.  172. 

6.  Appropriate  Form  May  Be  Adopted.  —  State 
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and  Certificate. 


Substantial  Complianco  with  Prescribed  Form  Sufficient.  —  Where  a  statute  prescribes 

the  form  "I  an  oath  or  affirmation  to  be  administered  upon  a  particular 
occasion,  and  docs  not  expressly  provide  that  the  exact  words  of  the  pre- 
scribed  form  shall  be  used,  a  substantial  compliance  with  such  form  is  suffi- 
cient.1 This  is  sometimes  expressly  declared  by  statute.*  When  the  oath 
or  affirmation  administered  means  the  same  thing  as  does  the  oath  prescribed 
there  is  a  substantial  compliance.3  The  substance  of  an  oath  or  affirmation 
so  prescribed  cannot,  however,  ever  be  dispensed  with.  * 

The  Omission  of  the  Words,  "  So  Help  Me  God,"  has  been  held  not  to  constitute  a  sub- 
stantial  defect  which  will  invalidate  the  oath.5  And  the  addition  of  words  to  a 
f o mi u hi  prescribed  by  statute  does  not  invalidate  it  where  the  additional  words 
do  not  change  the  meaning  of  the  oath.0 

Test  of  Sufficiency  as  to  Form.  —  Where  a  statute  prescribes  a  form  of  oath  to 
be  administered  to  a  person  appointed  to  perform  a  certain  duty  or  to 
authenticate  his  having  done  so,  the  sufficiency  of  the  form  depends  upon  the 
question  whether  an  indictment  for  perjury  would  lie  in  case  he  should  violate 
or  had  violated  his  duty.7  It  need  not,  however,,  to  be  deemed  sufficient,  be 
of  such  a  form  as  would  necessarily  require  a  conviction.8 

VIII.  Reduction  to  Writing  and  Certificate  of  Administration  — 
1.  Necessity  of  Reduction  to  Writing.  — -  Where  a  statute  requires  the  taking  of 
an  oath  or  affirmation  by  a  person  before  he  enters  on  the  performance  of 
certain  functions,  the  oath  or  affirmation  need  not  be  in  writing  and  subscribed, 


v.  Green,  24  Ark.  591;  State  v.  Gay,  59  Minn. 
6,  50  Am.  St.  Rep.  389. 

The  Court  May  Prescribe  the  Form  of  Oath  for 
Its  Appointees,  where  a  statute  authorizing 
their  appointment  prescribes  none.  Shoe- 
maker v.  U.  S.,  147  U.  S  282. 

1.  Substantial  Compliance  Sufficient  —  Mis- 
souri.—  State  v.  French,  47  Mo.  App.  474. 
(See  also  the  title  Judge,  vol.  17,  p.  748.) 

Nevada.  — State  v.  Angelo,  18  Nev.  425. 
New  Hampshire.  —  Flint  v.  Clinton  Co.,  12 
N.  H.  430. 

New  Jersey. —  State  v.  Trenton,  35  N.  J.  L. 
485:  State  v.  Jersey  City,  24  N.  J.  L.  662. 

New  York.  — In  re  Lexington  Aye.,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  870. 

North  Carolina.  —  State  v.  Mazon,  90  N. 
Car.  676. 

Oklahoma.  —  Province  v.  Lovi,  4  Okla.  672. 

Tennessee.  —  Buxlon  v.  State,  89  Tenn.  216; 
Sharp  v.  Wilhite,  2  Humph.  (Tenn.)  434. 

The  Substitution  of  the  Word  "  Declare  "  for  the 
Word  "Promise"  in  an  oath  required  by  siatute 
has  been  held  not  to  invalidate  it.  Bassett  V, 
Den,  17  N.  J.  L  432. 

The  Omission  of  the  Words  "  You  Swear,"  at  the 
beginning  of  an  oath,  does  not  vitiate  the 
oath.    State  v.  Owen,  72  N.  Car.  605. 

Use  of  Another  Form  Equally  Solemn.  —  The 
fact  that  an  oath  which  is  a  material  depart- 
ure from  the  prescribed  form  would  be  as  bind- 
ing upon  the  conscience  of  an  honest  man  as 
would  have~been  the  case  had  the  prescribed 
form  been  used  does  not  validate  such  oath. 
Cambria  St.,  75  Pa.  St.  357. 

2.  Hugo  v.  Miller,  50  Minn.  105. 

3.  What  Is  Substantial  Compliance  —  Same 
Meaning.  —  Sugar  v.  Sackett,  13  Ga.  462;  Mon- 
tour v.  Purdy,  n  Minn.  384,  88  Am.  Dec.  88; 
State  v.  Trenton,  35  N.  J.  L.  485. 

4.  Substance  of  Oath  Cannot  Be  Dispensed  With 
—  Alabama.  —  Johnson  v.  State,  47  Ala.  62; 
Cary  v.  State,  76  Ala.  78. 
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Minnesota.  —  Maher  v.  State,  3  Minn.  444; 
State  v.  McLeod  County,  27  Minn.  90. 

Nevada.  —  State  v.  Angelo,  18  Nev.  425. 

New  York. — Shattuck  v.  Bascom,  105  N. 
Y.  39- 

Pennsylvania.  — Cambria  St.,  75  Pa.  St.  357. 

Texas.  —  See  Sutton  v.  State,  41  Tex.  513; 
Bray  v.  State,  41  Tex.  560;  Morgan  v.  State, 
42  Tex.  224. 

Strict  Requirement  of  Oath  of  Allegiance  and 
Abjuration.  —  Under  the  statute  6  Geo.  III.,  c. 
53,  prescribing  for  members  of  Parliament  the 
exact  form  of  the  oath  of  abjuration  which 
they  were  to  take  "  on  the  irue  faith  of  a  Chris- 
tian," it  was  held  that  a  Jew  who  omitted  such 
words  was  liable  to  the  penalties  imposed  by 
the  statute,  those  words  being  considered  ma- 
terial when  the  purpose  and  history  of  the 
statute  were  examined.  Salomons  v.  Miller, 
8  Exch.  778,  7  Exch.  475. 

Illustration  of  What  Is  Not  Substantial  Compli- 
ance.—  An  oath  "  truly,  faithfully,  and  with- 
out partiality  "  to  perform  the  duties  of  an 
office  is  not  equivalent  to  an  oath  "  faithfully, 
fairly,  and  impartially  "  to  perform  such  du- 
ties. Lawrence  v.  Finch,  17  N.  J.  Eq.  234. 
See  also  Perry  v.  Thompson,  16  N.  J.  L.  72. 

Omission  of  Words  '  the  Whole  Truth,"  in 
Oath  to  Witness,  Held  Not  Substantial  Com- 
pliance. —  Cross  v.  Barnett,  61  Wis.  650. 

5.  Omission  of  Words  "  So  Help  Me  God."  — 
Lancaster,  etc.,  R.  Co.  v.  Heaton,  4  Jur.  N.  S. 
707;  Salomons  v.  Miller,  17  Jur.  463;  State  v. 
Paylor,  89  N.  Car.  539;  State  v.  Mazon,  90  N. 
Car.  676;  Kerr  v.  State,  36  Ohio  St.  614. 

6.  Addition  of  Words  Not  Changing  Meaning. 
—  Leonard  v.  Territory,  2  Wash.  Ter.  38]. 

7.  Test  of  Sufficiency  as  to  Form.  —  Hyde  v. 
Adams,  80  Ala.  in;  Shattuck  v.  Bascom,  105 
N.  Y.  39.  See  also  State  v.  Gay,  59  Minn.  6, 
50  Am.  St.  Rep.  389. 

8.  Ward  v.  Brooklyn,  32  N.  Y.  App.  Div. 
430,  affirmed  164  N.  Y.  591. 
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unless  expressly  required  by  the  statute  so  to  be.1 

2.  Certificate  of  Administration  —  a.  Of  Affirmation. — Where  an  officer 
authorized  to  administer  oaths  and  affirmations  certifies  that  a  party  was 
affirmed,  it  will  be  presumed  that  the  affirmation  was  taken  according  to  law, 
and  it  is  not  necessary  that  the  certificate  should  state  fully  the  manner  in 
which  the  officer  administered  the  affirmation,  or  that  the  person  who  made 
the  affirmation  was  a  Quaker  or  a  person  conscientiously  scrupulous  of  taking 
an  oath;3  nor  need  the  certificate  state  the  form  of  the  affirmation  used, 
since  it  will  be  presumed  that  the  affirmation  was  made  in  the  form  prescribed 
by  statute.3 

b.  Of  Oath.  —  If  an  officer  authorized  to  administer  an  oath  certifies  that 
it  was  administered  or  that  the  person  was  sworn,  the  presumption  will  obtain 
that  it  was  administered  in  the  form  required  by  law  4  and  with  the  forms  and 
ceremonies  most  binding  on  the  conscience  of  the  person  to  whom  the  oath 
was  administered.5  But  if  the  officer's  certificate  purports  to  recite  the  oath 
administered,  it  will  be  presumed,  in  the  absence  of  a  contrary  showing,  that 
the  oath  was  administered  in  the  form  recited.6 

c.  Authentication  of  Certificate  —  (i)  By  Signature  of  Officer. — 
The  certificate  of  administration,  to  be  of  value  as  evidence  of  such  fact, 
should  be  authenticated  by  the  signature  of  the  officer  making  it.  If  not  so 
authenticated  it  is  of  no  effect.7  But  the  officer's  failure  to  append  his  sig- 
nature does  not  affect  what  was  really  done,  and  if  an  oath  or  affirmation  was 
administered,  such  fact  may  be  proven  aliunde?  or  the  certificate  may  be 
amended  by  the  addition  of  the  officer's  signature  mine  pro  tunc.9 


1.  Need  Not  Be  Reduced  to  Writing  unless 
Required  by  Statute.  —  Hays  v.  Parrish,  52  Ind. 
132;  State  v.  Board  of  Equalization,  108  Mo. 
235;  Dallas,  etc.,  R.  Co.  v.  Day,  3  Tex.  Civ. 
App.  353- 

2.  Certificate  Need  Not  Recite  Manner  of  Ad- 
ministration.—  Loney  v.  Bailey,  43  Md.  16; 
Lincoln  v.  Taunton  Copper  Mfg.  Co.,  11  Cush. 
(Mass.)  440;  Home  v.  Haverhill,  113  Mass. 
344;  Hall  v.  Hoxie,  3  Met.  (Mass.)  251. 

Where  what  purports  to  be  an  affirmation 
recites,  "  I,  B.,  do  solemnly  and  sincerely 
promise  and  swear  (or  affirm)  that  I  will," 
etc.,  followed  by  an  officer's  jurat  reciting  that 
it  was  affirmed  before  him,  it  will  be  deemed 
an  affirmation,  and  the  word  "swear"  treated 
as  surplusage.    State  v.  Shreve,  4  N.  J.  L.  297. 

3.  Presumption  as  to  Form.  —  Colvint/.  People, 
166  111.  82;  Cross  v.  Barnett,  61  Wis.  650. 

4.  Presumption  as  to  Form  of  Oath.  —  State  v. 
Freeman,  59  Vt.  661 ;  Cross  v.  Barnett,  61  Wis. 
650. 

5.  Fryatt  v.  Lindo,  3  Edw.  (N.  Y.)  239. 

6.  Certificate  Reciting  Oath.  —  Cross  v.  Bar- 
nett, 61  Wis.  650. 

7.  Certificate  Must  Be  Authenticated  by  Officer's 
Signature.  —  State  Bank  v.  Hinchcliffe,  4  Ark. 
444;  Tunis  v.  Withrow,  10  Iowa  305,  77  Am. 
Dec.  117;  Holmes  v.  Crooks,  56  Neb.  466; 
Westerfield  v.  Bried,  26  N.  J.  Eq.  357;  Morris 
v.  State,  2  Tex.  App.  502.  See  also  the  title 
Acknowledgments,  vol.  1,  p.  530. 

8.  Proving  Administration  Aliunde — Ala- 
bama.—  McCartney  v.  Branch  Bank,  3  Ala. 
709;  Lowry  v.  Stowe,  7  Port.  (Ala.)  483.  See 
also  Hyde  v.  Adams,  80  Ala.  ill, 

Georgia.  —  Beach  v.  Averett,  106  Ga.  73,  71 
Am.  St.  Rep.  239. 

Illinois.  —  Kruse  v.  Wilson,  79  111.  233. 

Iowa.  —  Stout  v.  Folger,  34  Iowa  71,  11  Am. 
Rep.  138;  Cook  v.  Jenkins,  30  Iowa  452. 
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Lotiisiana.  ■ —  English  v.  Wall,  12  Rob.  (La.) 
132. 

Nebraska.  —  Bantley  v.  Finney,  43  Neb.  794. 
Pennsylvania.  —  Pottsville  v.  Curry,  32  Pa. 
St.  443- 

Tennessee.  —  Wiley  v.  Bennett,  9  Baxt. 
(Tenn.)  581. 

West  Virginia.  —  Farmers'  Bank  v.  Gettin- 
ger,  4  W.  Va.  305. 

Affidavit  for  Appeal  —  Parol  Evidence  Not  Ad- 
missible.—  In  Shortle  v.  Stockton,  7  Watts 
(Pa.)  526,  on  a  motion  to  dismiss  an  appeal, 
parol  evidence  to  show  that  an  affidavit  for 
appeal  was  actually  sworn  to,  though  not 
authenticated  by  the  signature  of  the  officer 
administering  the  oath,  was  held  not  to  be  ad- 
missible. See  this  case  commented  on  in 
Pottsville  v.  Curry,  32  Pa.  St.  443. 

In  Michigan,  in  Calvert  v.  McNaughton,  2 
Mich.  N.  P.  8,  such  an  affidavit  was  held  to 
be  insufficient,  though  it  appeared  from  the 
sworn  petition  that  the  affidavit  was  actually 
sworn  to  before  the  justice  from  whom  the 
appeal  was  taken  and  with  whom  it  was  to  be 
filed,  but  that  the  justice  had  omitted  to  sign 
the  jurat.  But  see  contra  Lumbard  v.  Zim- 
merman, 1  Mich.  N.  P.  313. 

So  in  South  Carolina,  in  Doty  v.  Boyd,  46  S. 
Car.  39,  an  attachment  issued  on  an  affidavit 
sworn  to,  but  the  jurat  whereof  was  not 
authenticated  by  the  signature  of  the  officer, 
was  vacated,  though  the  fact  that  it  was 
actually  sworn  to  was  proven  by  affidavit  on 
the  motion  to  vacate. 

9.  Addition  of  Signature  Nunc  pro  Tunc.  — 
Foitenheim  v.  Claflin,  47  Ark.  49;  Veal  v. 
Perkerson,  47  Ga.  92;  Bergesch  v.  Keevil,  19 
Mo.  127;  Pottsville  v.  Curry,  32  Pa.  St.  443. 

Addition  of  Officer's  Signature  Nunc  pro  Tunc  Is 
Better  Practice.  —  Beach  v.  Averett,  106  Ga.  73, 
71  Am.  St.  Rep.  239. 
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Use  of  initials.  —  The  fact  that  the  official  signed  by  the  initials  of  instead  of 
by  his  full  Christian  name  does  not  affect  the  validity  of  the  authentication.1 

Where  officer  is  Deputy.  —  Where  an  oath  is  administered  by  a  person  who  is 
authorized  to  administer  oaths  by  reason  of  the  fact  that  he  is  a  deputy  of  a 
certain  officer,  some  courts  hold  that  the  deputy  should  sign  in  the  name  of 
his  principal,  while  others  declare  the  contrary  practice  the  correct  one.2  The 
weight  of  authority  is  in  favor  of  holding  the  certificate  good  in  whichever 
way  it  is  signed.8  A  certificate  reciting  that  the  oath  was  administered  by 
the  principal  officer,  and  signed  in  the  principal's  name  by  a  deputy,  has  been 
held  to  be  bad,4  though  some  authorities  would  tend  to  uphold  such  certifi- 
cates as  valid.5 

Appending  Officer's  Official  Title  to  Signature.  —  It  is  usual  for  an  officer,  when  cer- 
tifying to  the  administration  of  an  oath  or  affirmation,  to  append  to  his 
signature  to  the  jurat  the  title  of  the  official  character  by  virtue  of  which  he 
is  authorized  to  administer  oaths.0  It  is  sufficient,  however,  if  the  official 
character  of  the  person  subscribing  the  jurat  appears  from  any  part  of  the 
instrument,  and  it  is  not  necessary  that  it  be  appended  to  the  signature.7 
But  if  the  official  title  is  omitted,  proof  of  the  official  character  of  the  person 
making  the  certificate  has  been  held  to  be  admissible.8 

Use  of  Abbreviations  to  Indicate  Official  Character.  —  Abbreviations  which  are  in 


Signing  Jurat  After  Motion  to  Dismiss. —  In 

Peterson  v.  Fowler,  76  Mich.  258,  in  an  action 
of  replevin  before  a  justice,  the  plaintiff  signed 
and  swore  to  the  affidavit  at  ihe  instiiution  of 
the  action,  but  the  justice  failed  to  sign  the 
jurat  until  the  return  day,  and  after  a  motion 
to  dismiss  had  been  made.  It  was  held  that 
there  was  no  error  in  overruling  the  motion  to 
dismiss. 

1.  Initials.  —  Rice  v.  People,  15  Mich.  9. 
See  also  the  title  Name,  ante. 

2.  Execution  by  Deputy.  —  See  (he  title  Dep- 
uty, vol.  9,  p.  381  rt  seq. 

Deputy  Acting  in  His  Own  Name  the  Better 
Practice.  —  State  v.  Devine,  6  Wash.  587.  See 
also  Touchard  v.  Crow,  20  Cal.  150,  81  Am. 
Dec.  108. 

3.  State  v.  Rosener,  8  Wash.  42. 
Principal  by  Deputy  Good.  —  Crombie  v.  Little, 

47  Minn.  581  State  v.  Rosener,  8  Wash.  42. 
See  also  Muller  v.  Boggs,  25  Cal.  175. 

4.  Recital  of  Oath  Before  Principal,  Signature 
by  Principal  per  Deputy.  —  Robinson  v.  Gregg, 
57  Fed.  Rep.  186;  Palmer  v.  McCarthy,  2  Colo. 
App.  422. 

5.  Gillig  v.  Independent  Gold,  etc.,  Min.  Co., 
1  Nev.  247. 

In  Touchard  v.  Crow,  20  Cal.  150,  81  Am. 
Dec.  108,  an  acknowledgment  reciting  an 
appearance  and  acknowledgment  before  the 
clerk,  signed  by  the  deputy  clerk  as  such,  was 
held  to  be  good. 

6.  Appending  Officer's  Official  Title.  —  State  v. 
Hutchinson,  10  N.  J.  L.  242.  See  also  the 
title  Acknowledgments,  vol.  1,  p.  530. 

Where  a  Court  Takes  Judicial  Notice  of  who 
are  its  officers  and  their  signatures,  it  is  not 
necessary  that  an  officer  of  a  court  should  ap- 
pend his  official  title  to  the  jurat  of  an  affi- 
davit to  be  used  before  the  court  of  which  he 
is  an  officer.  Brooster  v.  State,  15  Ind.  190; 
Buell  v.  State,  72  Ind.  523;  Hipes  v.  State,  73 
Ind.  39;  Mountjoy  v.  State,  78  Ind.  172.  See 
also  Allen  v.  Gillum,  16  Ind.  234. 

A  Presumption  of  Regularity  Arises  from  the 
Acceptance  by  the  Clerk  of  an  affidavit  the  jurat 


whereof  was  signed  by  a  person  who  did  not 
append  thereto  his  official  title;  the  burden  of 
proof  is  on  any  person  attacking  the  affi- 
davit.   Hunter  v.  Le  Conte,  6  Cow.  (N.  Y.) 

728. 

7.  Official  Character  Appearing  Anywhere  in  In- 
strument.—  Bandy  v.  Chicago,  etc.,  R.  Co.,  33 
Minn.  380.  See  also  Heffernan  v.  Harvey,  41 
W.  Va.  766. 

It  has  been  held  that  a  certificate  was  suffi- 
cient where  the  official  character  appeared  from 
another  certificate  by  the  same  officer  on  the 
same  paper,  Ede  v.  Johnson,  15  Cal.  53;  or 
from  other  papers  in  the  same  cause,  Branch 
v.  Branch,  6  Fla.  314;  Singleton  v.  Wofford,  4 
111.  576. 

8.  Aliunde  Evidence  of  Official  Character. — Jack- 
man  v.  Gloucester,  143  Mass.  380;  Whitehead 
v.  Hamilton  Rubber  Co.,  53  N.  J.  Eq.  454; 
State  v.  Green,  15  N.  J.  L.  88.  See  also  Smith 
v.  Walker,  93  Ga.  252;  People  v.  Rensselaer  C. 
PL,  6  Wend.  (N.  Y.)  543.  Compart  Jackson  v. 
Stiles,  3  Cai.  (N.  Y.)  128. 

Promissory  Oaths  and  Affidavits  Distinguished. 
—  In  State  v.  Green,  15  N.  J.  L.  88,  a  distinc- 
tion is  made  between  promissory  and  official 
oaths  which  are  not  evidence  and  affidavits  in- 
tended for  use  in  court  or  as  the  foundation 
for  proceedings  therein,  and  it  is  held  that  in 
the  latter  case  it  must  appear  from  the  affi- 
davit that  it  was  taken  before  an  officer  author- 
ized to  administer  oaths.  But  compare  Capner 
v.  Flemington  Min.  Co.,  3  N.  J.  Eq.  467,  hold- 
ing an  injunction  not  to  be  vitiated  by  the 
omission  of  the  officer  to  sign  the  jurat  verify- 
ing the  bill,  provided  the  oath  was  actually 
administered. 

Where  the  Affidavit  for  Appeal  Did  Not  Desig- 
nate the  Official  Character  of  the  person  before 
whom  it  was  sworn  to,  it  was  held  that  a 
justice  of  the  peace  would  not  be  compelled  to 
allow  such  appeal,  and  this  though  it  appeared 
on  a  motion  to  compel  the  allowance  of  the 
appeal  that  such  person  was  authorized  to  ad- 
minister oaths.  Knight  v.  Elliott,  22  Minn. 
551- 
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common  use  and  well  understood  may  be  used  to  designate  the  official  char- 
acter of  the  officer  certifying  to  the  administration  of  an  oath.1 

Appending  Wrong  Title.  —  Where  a  statute  requires  that  an  oath  or  affirmation 
in  a  certain  instance  shall  be  taken  before  a  certain  officer,  the  fact  that  the 
officer  before  whom  the  oath  is  taken  describes  himself  in  the  jurat  as  an 
officer  not  authorized  to  administer  oaths  or  affirmations  in  such  instance  is 
immaterial,  where  it  appears  from  other  papers  in  the  proceeding  that  he  also 
is  the  incumbent  of  an  office  which  authorizes  him  to  administer  oaths  in 
the  particular  proceeding.*  But  if  the  officer  describes  himself  by  a  title 
which  does  not  authorize  the  administration  of  the  particular  oath  or  affirma- 
tion and  there  is  no  other  evidence  of  his  authority  to  administer  it,  the  cer- 
tificate is  of  no  effect,  though  he  be  in  fact  authorized  to  administer  the 
particular  oath.3 

(2)  By  Official  Seal.  —  In  the  absence  of  statutory  requirement  it  is  not 
indispensable  that  a  certificate  reciting  the  administration  of  an  oath  or 
affirmation,  made  by  an  officer  having  an  official  seal,  should  be  authenticated 
by  his  seal.  It  is  the  usual  way  of  authenticating  the  signature  of  the  officer 
and  his  authority,  but  not  the  exclusive  way.4  Hence,  if  the  certificate  is 
made  by  an  officer  of  a  court  which  takes  judicial  notice  of  the  signature  of 
the  officer  and  his  authority  to  administer  oaths,  the  absence  of  the  seal  from 
the  officer's  jurat  does  not  render  it  inadmissible  or  invalidate  proceedings 
based  upon  an  affidavit  to  which  the  certificate  is  attached.5  But  if  the  cer- 
tificate is  to  be  used  in  another  state,6  or  is  made  by  a  notary  and  is  to  be 
used  in  a  jurisdiction  where .  the  courts  do  not  take  judicial  notice  of  the 
official  character  of  notaries,  the  certificate  in  itself  and  without  a  seal  is  no 
evidence  of  the  administration  of  the  oath.7 

OBEDIENT.  —  To  be  obedient  is  to  be  submissive  to  authority;  to  yield 
compliance  to  commands,  orders,  or  injunctions;  to  perform  what  is  required 
or  abstain  from  what  is  forbidden.8 

1.  N.  P.  for  Notary  Public.  —  Rowley  v.  Ber- 
tian,  12  111.  198. 

J.  P.  for  Justice  of  the  Peace.  — ■  Larimer  v. 
Knoyle,  43  Kan.  338;  Green  v.  Kindy,  I  Mich. 
N.  P.  41;  Sierkman  v.  Arwein,  10  Mo.  App. 
259.  See  also  the  title  Abbreviations,  vol.  1, 
p.  99;  Judicial  Notice,  vol.  17,  p.  897. 

Commissioner.  —  "  Comsr.  &c."  has  been  held 
to  indicate  that  the  officer  was  a  commissioner, 
such  an  officer  being  authorized  to  administer 
oaths.  Jackson  v.  Gumaer,  2  Cow.  (N.  Y.) 
552. 

"Clk.  P.  C.  M.  C,"  appended  to  the  signature 
of  a  person  certifying  to  the  administration  of 
an  oath,  was  held  to  indicate  that  it  was  ad- 
ministered by  the  clerk  of  the  Probate  Court 
of  Montgomery  county,  the  certificate  being  in- 
troduced in  evidence  in  that  county.  Russell 
v.  Oliver,  78  Tex.  11.  See  also  the  title  Ab- 
breviations, vol.  1,  p.  99,  note  1. 

Partial  Obliteration  of  Abbreviation  by  Signa- 
ture.—  Where  the  letters  "J.  P."  are  printed 
in  form,  the  fact  that  the  justice  in  appending 
his  signature  to  the  jurat  writes  his  name  over 
such  letters  does  not  invalidate  the  authentica- 
tion.   Sieckman  v.  Arwein,  10  Mo.  App.  259. 

2.  Appending    Wrong    Title.  —  Stanhope  v. 
Dodge,  52  Md.  483. 

3.  Frost  v.  Hayward,  10  M.  &  W.  673. 

4.  Seal  Not  Indispensable.  —  Stout  v.  Slattery, 
12  111.  162;  Quaker  v.  State,  120  Ind.  92; 
Clement  v.  Mullens,  159  Mass.  193.  See  also 
the  title  Acknowledgments,  vol.  1,  p.  532^/^. 
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Notaries  Public.  —  The  rules  of  the  common 
law  do  not  require  a  certificate  of  the  adminis- 
tration of  an  oath  by  a  notary  to  be  authenti- 
cated by  his  seal.  Jowers  v.  Blandy,  58  Ga. 
379;  Stout  v.  Slattery,  12  111.  162.  But  see  the 
statutes  of  the  various  states,  and  Miller  v. 
State,  122  Ind.  355.  See  also  the  title  Notary 
Public,  ante. 

5.  Clerks  and  Judges. —  Mountjoy  v.  State,  78 
Ind.  172;  Rosenstein  v.  State,  9  Ind.  App.  290; 
Finn  v.  Rose,  12  Iowa  565;  Simon  v.  Stetter, 
25  Kan.  155;  Merriam  v.  Coffee,  16  Neb.  450. 

Notaries  Public.  —  In  Illinois  the  courts  take 
judicial  notice  of  who  are  notaries  public 
within  the  county  in  which  the  court  is  sitting 
and  of  the  authority  of  such  persons  to  admin- 
ister oaths.  Schaefe  v.  Kienzel,  123  111.  430. 
See  also  the  title  Judicial  Notice,  vol.  17,  p.  917. 

6.  Certificate  for  Use  in  Another  State.  —  Bart- 
lett  v.  Wilbur,  53  Md.  485. 

7.  Notaries  Public.  —  Bayonne  Knife  Co.  v. 
Umbenhauer,  107  Ala.  496,  54  Am.  St.  Rep. 
114;  Tunis  v.  Withrow,  10  Iowa  305,  77  Am. 
Dec.  117;  Chase  v.  Street.  10  Iowa  593; 
Stephens  v.  Williams,  46  Iowa  540.  See  also 
the  title  Notary  Public,  ante. 

Clerk  of  Court. —  Missouri  Pac.  R.  Co.  v. 
Brown,  (Tex.  1899)  53  S.  W.  Rep.  1019. 

8.  Obedient.  —  Miller  v.  Com.,  1  Duv.  (Ky.) 
17,  in  which  case  it  was  held  that  the  words 
obedient  and  "  amenable  "  were  of  such  simi- 
lar import  that  both  might  be  used  with  pro- 
priety to  express  the  same  thing. 


Definitions. 
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Definitions. 


OBITER  DICTUM.  —  See  Dictum,  vol.  9,  p.  452,  and  see  the  title  Stake 

Decisis. 

OBJECT.  The  thing  aimed  at;  the  end  sought  to  be  accomplished;1 
whatever  is  presented  to  the  mind  as  well  as  what  is  presented  to  the  senses; 
whatever,  also,  is  acted  or  operated  upon  affirmatively,  or  intentionally  influ- 
enced l>v  anything  done,  moved,  or  applied  thereto.2 

OBJECTION,  OBJECTING,  ETC.  (See  also  the  title  EXCEPTIONS  AND 
Oif.iHi  1  ions,  8  Encvc.  ok  Pl.  and  Pr.  153.)  — See  note  3. 

OBLIGATION.    (See  also  the  titles  BAIL  AND  RECOGNIZANCE  (IN  CRIMINAL 

Cases),  vol.  3,  p.  651;  Bonds,  vol.  4,  p.  618;  Recognizance;  and  see 
OBLIGATORY,  WRITING,  post.)  —  In  a  general  sense,  a  binding;  a  legal  recog- 
nition of  a  person's  engagement  or  undertaking;  an  enforceable  duty,  assumed 
or  imposed.4    In  a  stricter  sense  and  much  more  commonly  in  practical  juris- 


1.  Object.  —  And.  L.  Diet. 

2.  Wells  -/.  Shook,  8  Blatchf.  (U.  S.)  257. 
Object  and  Subject  Distinguished. —  In  State 

v.  Ferguson,  104  La.  249,  it  was  said:  "  The 
object  of  a  law  is  the  aim  or  purpose  of  the 
enactment.  Allopathic  State  Board  v.  Fowler, 
50  La.  Ann.  1367.  The  subject  of  a  law  is 
the  matter  to  which  it  relates  and  with  which 
it  deals,  lb.;  Peoples.  Lawrence,  36  Barb.  (N. 
Y.)  192."  See  also  In  re  House  Bill  No.  168, 
21  Colo.  46;  Day  Land,  etc.,  Co.  v.  State,  68 
Tex.  542. 

But  in  Harland  v.  Territory,  3  Wash.  Ter. 
145,  it  was  said  that  the  word  object,  as 
used  in  the  organic  act  of  Washington  Terri- 
tory, prescribing  that  "  every  law  shall  em- 
brace but  one  object,"  etc.,  was  practically 
synonymous  with  "  subject." 

And  in  Wells  v.  Shook,  8  Blatchf.  (U.  S.) 
257,  it  was  held  that  the  words  "  objects 
charged  with  internal  tax  "  are  equivalent  to 
"  subjects  of  taxation." 

"  Object  of  Action  "  Defined  and  Distinguished 
from  "Subject  of  Action."  —  "The  subject  of 
action  [cannot]  be  the  object  of  the  action. 
The  subject  of  action  must  exist  prior  to  the 
creation  of  the  causes  of  action  which  are  to 
be  united;  for  the  causes  of  action  are  such  as 
arise  out  of  transactions  connected  with 
the  subject  of  action.  But  the  object  of  ac- 
tion is  only  brought  into  existence  by  the 
commencement  of  the  action  itself,  long  after 
both  the  subject  of  action  and  the  causes 
of  action  have  had  an  existence.  The  object 
of  the  action  is  the  thing  sought  to  be  at- 
tained by  the  action.  It  is  the  remedy  de- 
manded, the  relief  prayed  for,  and  is  no  part 
of  the  subject  of  action  or  the  cause  of  ac- 
tion."   Scarborough  v.  Smith,  18  Kan.  406. 

Object  of  Attack.  —  See  State  v.  Leaphart,  11 
S.  Car.  458. 

Object  and  Purpose  of  Same  Import.  —  See 
People  v.  Orange  County,  27  Barb.  (N.  Y.)  589, 
affirmed  17  N.  Y.  235. 

3.  "  Objected  "  Synonymous  with  "  Excepted." 
—  When  counsel  objected  to  an  instruction  of 
the  trial  judge,  the  court  held  that  the  word 
objected  should  be  regarded  as  having  the 
same  significance  as  "  excepted."  Eisner  -j. 
Supreme  Lodge,  etc.,  98  Mo.  640. 

Objection  to  Title  and  Requisitions  on  Title  Dis- 
tinguished.—  See  Waddell  v.  Wolfe,  L.  R.  9  Q. 
B.  520. 

"Objection"  and  "Defense"  Distinguished. — 

See  Elfrank  v.  Seiler,  54  Mo.  136. 
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"Object  or  Refuse."  —  Where  a  testator  de- 
vised a  copyhold  estate  to  A,  "  upon  this  ex- 
press condition,"  that  A  should,  within  three 
months  after  the  testator's  death,  convey  three 
specific  leasehold  messuages  to  A's  three  sis- 
ters, and  if  he  should  "  object  or  refuse  "  to 
make  such  conveyances  the  devise  to  A  to  be 
void,  and  the  estate  to  go  to  A's  three  sisters, 
it  was  held  that  "  the  words  '  object  or  refuse  ' 
do  not  necessarily  express  a  positive  act;  it 
was  assumed  by  the  devisor  that  the  grandson 
would  convey  if  he  did  not  object.  That  does 
not  imply  a  request  on  the  other  side."  Doe 
v.  Crisp,  8  Ad.  &  El.  779,  35  E.  C.  L.  526.  See 
also  Refuse. 

4.  Popular  Sense.  —  Abb.  L.  Diet.  See  also 
Berry  v.  Kansas  City,  etc.,  R.  Co.,  52  Kan. 
770;  Blair  v.  Williams,  4  Litt.  (Ky.)  65;  Cocke 
v.  Hoffman,  5  Lea  (Tenn.)  112. 

Synonymous  with  Legal  Duty.  —  Civ.  Code 
Cal.,  p  1427  (quoted  in  Henderson  v.  Henshall, 
7  U.  S.  App.  587);  Sibilrud  v.  Minneapolis, 
etc.,  R.  Co.,  29  Minn.  60;  Elsasser  v.  Haines, 
52  N.  J.  L.  21;  Crandall  v.  Bryan,  (Supm.  Ct.) 
15  How.  Pr.  (N.  Y.)  48. 

Synonymous  with  Legal  Liability.  —  St  urde- 
vant  v.  Tuttle,  22  Ohio  St.  in.  See  also  Cran- 
dall v.  Bryan,  (Supm.  Ct.)  15  How.  Pr.  (N. 
Y.)48. 

Thus,  a  proceeding  to  compel  an  adminis- 
trator to  account  was  held  to  be  a  proceeding 
to  enforce  an  obligation  or  liability  within  the 
statute  of  limitations.  Matter  of  Kirkpatrick. 
(Surrogate  Ct.)  9  Misc.  (N.  Y.)  228. 

Pecuniary  Obligation,  as  that  term  is  applied 
to  a  forged  instrument  in  the  statutory  defini- 
tion of  forgery,  means  "  every  instrument 
having  money  for  its  object,  and  every  obliga- 
tion for  the  breach  of  which  a  civil  action  for 
damages  may  be  lawfully  brought."  Dooley 
v.  State,  21  Tex.  App.  549. 

Obligation  and  Right  —  Taxes.  —  In  Cone  v. 
Wood,  108  Iowa  266,  it  was  said:  "  In  the 
cases  the  inhibitions  are  made  to  depend  at 
times  on  when  the  person  has  the  '  right  '  to 
pay  the  taxes,  and  at  others  when  he  is  under 
an  obligation  to  pay  them.  The  distinction  is 
not  as  important  as  it  is  thought  to  be.  The 
words  are  many  times  interchangeable  in  their 
use.  Sometimes  the  word  obligation  is  used  to 
denote  an  agreement  or  undertaking  to  pay 
taxes;  at  others,  it  is  used  in  the  sense  of  an 
obligation  to  do  so  to  protect  an  interest  or 
title,  as,  in  one  sense,  the  owner  of  land  is  not 
under  obligation  to  pay  the  taxes  thereon,  for 
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OBLIGA  TION. 


Definition. 


prudence,  a  sealed  instrument  containing  an  engagement  or  promise.  It 
includes  bonds  and  other  writings  similarly  enforceable,  but  not  having  the 
form  and  all  the  characteristic  incidents  of  bonds.1  "This  word  has  two 
well-defined  legal  meanings;  one  is  where  it  is  a  name  given  to  the  contract 
itself ;  the  other  includes  those  cases  where  it  refers  to  the  duty  imposed 
upon  a  person  in  connection  with  his  contract  to  perform  it,  or  to  a  liability 
arising  from  his  contract  or  from  his  actionable  tortious  conduct.  The  first 
class  formerly  covered  only  sealed  instruments,  wherein  the  obligor  was 
bound  under  a  penalty  to  do  a  certain  thing;  but  more  recently  it  has  been 
frequently  extended  to  all  written  contracts.* 


he  may  forfeit  it,  and  yet  in  another  sense  he 
is  under  such  an  obligation  in  order  to  pre- 
serve his  title." 

Partnership  Indebtedness. — A  statute  provided 
that  when  a  judgment  was  recovered  against 
one  of  several  persons  indebted  upon  a  joint 
oblitjation.  those  who  were  not  originally 
seived  might  be  summoned  toshowcause  why 
they  should  not  be  bound  by  the  judgment. 
It  was  held  that  obligation,  in  this  section, 
included  partnership  indebtedness.  Sawyer 
v.  Armstrong,  23  Colo.  287,  distinguishing  Ex- 
change Bank  v.  Ford,  7  Colo.  314. 

I.  Technical  Sense.  —  Abb.  L.  Diet.;  Co.  Lilt. 
172(7.  See  also  Ryland  v.  Delisle,  L.  R.  3  P. 
C.  17,  38  L.  J.  P.  C.  67;  Hargroves  v.  Cooke, 
15  Ga.  321;  Smith  v.  Ellington,  14  Ga.  383; 
Albertson  v.  Hallo  way,  16  Ga.  381;  Berry  v. 
Kansas  City,  etc.,  R.  Co.,  52  Kan.  770;  Elsas- 
ser  v.  Haines,  52  N.  J.  L.  10;  Munzinger  v. 
United  Press,  52  N.  Y.  App.  Div.  341;  Strong 
v.  Wheaton,  38  Barb.  (N.  Y.)  624;  State  v. 
Campbell.  103  N.  Car.  344. 

Testamentary  Paper.  —  An  instrument  was  as 
follows:  "  Md..  September  4th,  1884.  At  my 
death,  my  estate  or  my  executor  pay  to  July 
Ann  Cover  the  sum  of  three  thousand  dollars. 
David  Engel,  of  P.  (Seal.)  Witness:  Colum- 
bus Cover."  It  was  held  that  this  insttument 
was  a  testamentary  paper,  and  not  an  obliga- 
tion for  the  payment  of  money,  and  that  no 
reco'  ery  could  be  had  thereon.  Cover  v. 
Stem.  67  Md.  449. 

"  Obligation  "  Held  Not  to  Include  Promissory 
Notes,  Etc.  —  The  words  "  bonds  or  other  obli- 
gations "  in  a  statute  do  not  include  promis- 
sory notes.  Rippon  v.  Townsend,  1  Bay  (S. 
Car.)  447.  See  also  Gale  v.  Myers,  .4  Houst. 
(Del.)  546. 

Obligation  Held  to  Include  Promissory  Notes, 
Etc.  —  But  the  term  obligation  has  been  ex- 
tended to  include  notes  and  all  instruments  by 
which  the  maker  thereof  bound  himself  to  pay 
money.    Hill  v.  Bloom,  4r  N.  J.  Eq.  278. 

A  statute  providing  for  the  order  of  payment 
of  debts  of  decedents  enumerated  "  bonds 
or  other  obligations"  before  "debts  due  on 
open  accounts."  It  was  held  that  the  words 
" o\hzr obligations"  included  promissory  notes. 
Davis  v.  Smith,  5  Ga.  283. 

Draft.  —  The  word  obligation,  as  used  in  the 
Pennsylvania  Act  of  April  j6,  1850  (Bright. 
Purd  Dig.  Laws  Pa.  1894,  p.  200,  par.  142), 
declaring  that  the  assignees  of  an  insolvent 
bank  shall  receive  in  payment  of  debts  due  to 
the  bank  "  its  own  notes  and  obligations  and 
the  checks  of  its  depositors  at  par,"  does  not 
apply  to  a  protested  draft.  Baschorc  v.  Rhodes, 
85  Pa.  St.  44. 


A  Due-bill  is  an  obligation  within  the  mean- 
ing of  Code  N.  Car.  (1883),  g  1064,  making  an 
"  order,  bill  of  exchange,  bond,  promissory 
note,  or  other  obligation  "  the  subject  of 
larceny.  State  v.  Campbell,  103  N.  Car. 
344- 

Payment  of  Money.  —  A  stamp  act  provided 
that  certain  sums  in  stamps  should  be  paid 
"  on  any  bond,  obligation,  single  bill,  or  prom- 
issory note  "  executed  in  the  state  above  one 
hundred  dollars.  It  was  held  that  the  act  did 
not  extend  to  the  bonds  of  trustees,  executors, 
or  administrators,  conditioned  for  the  faithful 
performance  ot  their  official  duties.  The  court 
said:  "  Bonds  and  obligation*  are  to  be  con- 
fined to  such  as  are  given  for  the  payment  of 
money,  and  not  for  the  performance  of  some 
official  or  other  act  or  duty."  Burton  v.  State, 
3  Gill  (Md.)  12,  See  also  Ruckman  v.  Out- 
water,  28  N.  J.  L.  573. 

2.  Exchange  Bank  v.  Ford,  7  Colo.  316. 
"  The  word  obligation  *  *  *  has  also  a 
very  broad  and  comprehensive  legal  rignifica- 
tion,  and  embraces  all  instruments  in  writing, 
however  informal,  whereby  one  party  con- 
tracts with  another  '  for  the  payment  of  money 
of  for  the  delivery  of  specified  articles.'  " 
State  v.  Campbell,  103  N.  Car.  344.  See  also 
Sinton  v.  Carter  County,  23  Fed.  Rep.  538; 
Morrison  v.  Lovejoy,  6  Minn.  353. 

A  Written  Instrument  is  generally  con- 
templated by  the  use  of  the  word  obligation. 
Exchange  Bank  v.  Ford,  7  Colo.  318;  Strong 
v.  Wheaton.  38  Barb.  (N.  Y.)  616;  Thorn  v. 
Hall,  10  N.  Y.  App.  Div.  414. 

But  that  the  term  may  be  extended  to  parol 
contracts,  see  Fox  v.  Brooks,  88  N.  Car.  236, 
and  see  supra,  note  4,  p.  756,  Popular 
Sense. 

Seal.  —  The  word  obligation,  as  used  in  the 
New  Jersey  statute  of  limilations,  delaring  that 
every  action  of  debt  upon  "  any  obligation 
with  condition  for  the  payment  of  moncv  only 
*  *  *  shall  be,"  etc.,  means  an  instrument 
under  seal.  Klsasser  v.  Haines,  52  N.  J.  L. 
20  el  seq. 

But  the  term  is  not  confined  to  instruments 
under  seal.  Davis  v.  Smith,  5  Ga.  283;  State 
Bank  v.  Blanton,  S  B.  Mon.  (Ky.)  46. 

Executed  Instruments. —  By  a  United  States 
statute  it  was  made  an  offense  for  a  person  to 
have  in  his  possession  an  obligation  engraved 
and  printed  after  the  similitude  of  an  obliga- 
tion issued  under  the  authority  of  the  United 
States,  with  the  intent  to  sell  or  otheiwise  use 
the  same.  In  U.  S.  v.  Sprague,  48  Fed.  Rep. 
828,  it  was  held  that  the  words  "  obligation  or 
other  security,"  as  here  used,  clearly  imported 
an  executed  instrument,  or  at  least  one  which 
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Definitions.  OBLIGA  TION  OF  CONTRACT '—  OBLOQUY.  Definitions. 


See  the  title  Impairment  of  Obligation 

The 


OBLIGATION  OF  CONTRACT. 

OK  ION  I'KAC  I  S,  vol.  I  ^ ,  p.  ID  JO. 

OBLIGATORY,  WRITING.    (See  also  OBLIGATION,  ante,  p.  756.) 
words  "  writing  obligatory  "  mean  a  written  contract  under  seal.1 

OBLIGEE.  OBLIGOR.  —  An  obligee  is  he  to  whom  an  obligation  or  bond  is 
given. ';     \ii  obligor  is  he  w  ho  enters  into  a  bond  or  obligation.3 

OBLIGES        See  note  4. 

OBLITERATE  -  OBLITERATION.  (See  also  the  titles  ALTERATION  OF 
INSTRUMENTS,  vol.  2,  p.  181;  Wills.)  —  To  obliterate,  in  legal  effect,  would 
be  "  to  deface,  to  efface,  to  blot  out,  to  destroy.5 

OBLOQUY.  —  The  term  "  obloquy  "  means  blame,  reprehension.  To  expose 
one  to  obloquy  is  to  expose  him  to  censure  and  reproach,  as  the  latter  terms 
are  synonymous  with  obloquy.6 


upon  its  face  purports  to  be  executed  by  some- 
body. 

Money.  —  "  Coin  is  not  an  obligation  of  the 
United  States,  but  is  the  thing  itself  —  money." 
U  S.  v.  Owens,  37  Fed.  Rep  115. 

1.  Terra  Imports  Seal.  —  '  So  far,  therefore, 
from  the  phrase  writing  obligatory  having  ac- 
quired a  popular  sense,  as  contended  for,  it  is 
scarcely  ever  used,  except  in  pleading  and  in 
legislation,  when  the  writers  intend  the  utmost 
precision  of  language."  Watson  v.  Hoge,  7 
Yerg.  (Tenn.)  351.  See  also  Clark  v.  Phillips, 
Hempst.  (U.  S.)  294;  Magee  v.  Fisher,  8  Ala. 
320;  Luna  v.  Mohr,  3  N.  Mex.  60:  Van  Sant- 
wooJ  v.  Sandford,  12  Johns  (N.  Y.)  ig8;  Stull 
v.  Wilcox,  2  Ohio  St.  573;  Building  Assoc.  v. 
Cummings,  45  Ohio  St.  676;  Denton  v.  Adams, 
6  Vt.  40;  Ide  v.  Passumpsic,  etc.,  Rivers  R. 
Co.,  32  Vt.  297. 

A  Replevin  Bond  is  a  writing  obligatory. 

nn  v.  Com.,  5  J-  J-  Marsh.  (Ky.)  340.  The 
court  said:  "  It  is  true  that  ;i  replevin  bond 
is  something  more  than  a  writing  obligatory, 
but  it  is  still  a  writing  obligatory,  and  as  such 
an  action  of  debt  may  be  sustained  and 
founded  upon  it." 

2.  Obligee.  —  And.  L.  Diet. 

Obligee  and  Payee. —  In  Hall  v.  Byrne,  2  111. 
142,  it  was  held  that  the  words  "  obligee  or 
payee,"  as  used  in  the  Illinois  statute  in  force 
in  1834  relative  to  the  defense  of  want  of  con- 
sideration in  actions  upon  notes,  bonds,  bills, 
or  other  instruments  in  writing,  had  a  techni- 
cal and  definite  meaning,  and  applied  only  to 
notes,  bonds,  and  bills,  whether  such  notes, 
bonds,  or  bills  were  given  for  the  payment  of 
money  or  property  or  for  the  performance  of 
covenants  and  conditions;  they  did  not  apply 
to  mortgages. 


The  term  "  obligee  or  payee  "  is  applicable 
only  to  one  of  the  parties  to  an  obligation  or  a 
simple  contract.  The  parties  to  a  lease  are 
the  lessor  and  lessee,  neither  of  whom  can  be, 
with  propriety,  called  the  obligee  or  payee. 
Dunbar  v.  Bonesteel,  4  111.  32. 

3.  Obligor.  —  And.  L.  Diet. 
The  term  obligors  means  those  who  bind 

themselves,  the  actors,  in  creating  an  obliga- 
tion. Those  bound  by  a  judgment  or  decree 
are  not  obligors.  Coates  v.  Muse,  1  Brock. 
(U.  S.)  539,  5  Fed.  Cas.  No.  2,917. 

The  word  obligor,  according  to  its  technical 
sense,  signifies  the  maker  of  a  bond  or  writing 
obligatory,  but  from  the  context  of  the  writing 
it  may  be  shown  to  have  a  different  meaning. 
Thus,  the  word  has  been  held  to  mean  all  per- 
sons obligated  to  the  doing  or  forbearing  of  an 
act.    Thompson  v.  Johnson,  40  N.  ].  L.  222. 

4.  Obliges.  —  A  Louisiana  statute  provides 
that  every  act  whatever  of  man  that  causes 
damage  to  another  obliges  him  by  whose  fault 
it  happened  to  repair  it.  Rev.  Civ.  Code  La. 
(1900),  art.  2315.  In  construing  this  provision 
the  court  said:  "  The  meaning  of  this  is  thai 
under  our  law  the  wrong  done  by  one  human 
being  to  another,  or  to  his  estate,  creates  an 
obligation,  i.  e.,  brings  at  once  into  existence 
the  relation  of  debtor  and  creditor  between 
the  wrongdoer  and  the  injured  party."  U. 
S.  v.  New  Orleans,  17  Fed.  Rep.  487. 

6.  Obliterate.  —  State  v.  Knippa,  29  Tex.  295, 
in  which  case  it  was  further  said:  "  Oblit- 
erate, in  the  law,  may  be  to  alter,  but  cer- 
tainly to  alter  will  not  necessarily  be  held  as 
an  obliteration,." 

6.  Obloquy.  —  Bettner  v.  Holt.  70  Cal.  275; 
Tonini  v.  Cevasco,  114  Cal.  266.    See  generally 
the  title  Libel  and  Slander,  vol.  18,  p.  851. 
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CROSS-REFERENCES. 

For  matters  of  Procedure  see  the  Encyclopaedia  of  Pleading  and  Practice, 
vol.  14,  p.  1 151. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  follmvintr  titles  in  this  work  :  BLASPHEMY  AND  PROFANITY,  vol. 
4,  p.  ^{EXPOSURE  OF  PERSON,  vol.  12,  p.  536;  LEWD  AND 
LASCIVIOUS  COHABITATION  AND  CONDUCT,  vol.  18,  p.  841; 
POSTAL  LAWS;  REVENUE  LAWS. 

I.  DEFINITION.  —  While  the  term  "obscenity"  cannot  be  said  to  be  a  tech- 
nical term  of  the  law,  and  is  not  susceptible  of  exact  definition  in  its  juridical 
uses,1  it  may  be  defined  generally  as  that  which  is  offensive  to  decency  or 
chastity,  which  is  immodest,  indelicate,  or  impure,  exciting  lewd  thoughts  of 
an  immoral  tendency.2 

General  Application  of  Term.  —  The  term  is  applied  to  language  spoken,  written, 
or  printed,  to  pictorial  productions,  paintings,  sculpture,  and  theatrical  repre- 
sentations.3 

II.  As  an  Indictable  Offense  —  1.  At  Common  Law.  —  It  was  an  indictable 


1.  Timmons  v.  U.  S.,  85  Fed.  Rep.  204. 
Term   Used   in   Its   Popular   Signification.  — 

People  v.  Muller,  32  I  lun  (N.  Y.)  200,  affirmed 
96  N.  Y.  408,  48  Am.  Rep.  635. 

2.  Definition.  —  U.  S.  v.  Bennett,  16  Blatchf. 
(U1.  S.)  338. 

For  Other  Definitions  see  U.  S.  v.  Loftis,  12 
Fed.  Rep.  671;  U.  S.  v.  Clarke.  38  Fed.  Rep. 
732;  U.  S.  v.  Harmon,  45  Fed.  Rep.  414;  U.  S. 
v.  Smith,  45  Fed.  Rep.  476;  U.  S.  v.  Martin,  50 
Fed.  Rep.  918;  U.  S.  v.  Males,  51  Fed.  Rep. 
41;  State  v.  Pfenninger,  76  Mo.  App.  313; 
Com.  v.  Landis,  8  Phila.  (Pa.)  453. 


"  Obscene  "  and  "  Indecent  "  Equivalent  Terms. 

—  Timmons  v.  U.  S.,  85  Fed.  Rep.  204.  Com- 
pare Mcjunkins  v.  State,  10  Ind.  140. 

"  Obscene  "  Distinguished  from  "  Lascivious."  — 
U.  S  v.  Smith  45  Fed.  Rep.  476. 

3.  General  Use  of  Term.  —  U.  S.  v.  I.oftis,  12 
Fed.  Rep.  671;  U.  S.  v.  Males,  51  Fed.  Rep. 
41;  State  -'.  Pfenninger,  76  Mo.  App.  313; 
People  v.  Muller,  96  N.  Y.  408,  48  Am.  Rep. 
635;  People  7'.  Doris,  14  N.  Y.  App.  Div.  117. 

A  Negative  Is  a  Picture  within  the  meaning 
of  How.  Stat.  Mich.,  £  9289,  making   it  an 
offense  for  any  person  to  procure  any  obscene 
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Under  Statutes. 


offe  ise  at  common  law  to  utter  obscene  language  in  public,1  to  print  and  pub- 
lish obscene  matter,8  or  to  exhibit  obscene  pictures.3 

As  Nuisance.  —  These  offenses,  when  committed  in  public,  were  indictable 
.is  nuisances.11  Where  the  publicity  of  the  offense  was  not  such  as  to  consti- 
tute a  a  nuisance,  the  offense  was  nevertheless  indictable  as  a  gross  mis- 
demeanor,3 or  as  one  tending  to  the  corruption  of  the  citizens.6 

2.  Under  Statutes  —  a.  In  General.  —  In  the  larger  number,  if  not  in 
.  I,  of  tlu-  states,  statutes  have  been  enacted  prohibiting  the  production,  pub- 
lication, or  dissemination  of  obscene  matter  in  any  form,7  and  also  prohibit- 
ing the  ns<.  of  obscene  language  in  public  places,  near  dwelling  houses,  or  in 
the  presence  of  women.8 

/'.  CONSTITUTIONALITY. — The  statutes  prohibiting  the  publication  and 
dissemination  of  obscene  matter  are  not  unconstitutional  as  infringing  the 
freedom  of  the  press  or  the  right  of  free  speech.9 

<-.  Ei'Fi'XT  of  Statutes.  —  Obscenity  having  been  an  indictable  offense 
at  common  law,10  the  statutes  enacted  upon  the  subject  create  no  new 
offense,  but  merely  operate  to  enlarge  the  scope  of  the  term  and  to  define  it 
more  specifically. 1 1 

d.  Construction.  —  While  these  statutes,  being  penal,  must  be  strictly 
construed,1-  they  should  notwithstanding  receive  a  reasonable  construction, 


picture  for  the  purpose  of  sale,  exhibition, 
loan,  or  circulation.  People  v.  Ketchum,  103 
Mich.  44.3,  50  Am.  St.  Rep.  383. 

1.  Obscenity  Indictable  at  Common  Law.  — 
State  if.  Appling,  25  Mo.  315  69  Am.  Dec.  469; 
Barker  v.  Com.,  19  Pa.  St.  412;  Bell  v.  State, 
1  Swan  (Tcnn.)  42. 

2.  Rex  v.  Wilkes,  4  Burr.  2527;  Com.  v. 
Holmes,  17  Mass.  336;  Willis  v.  Warren,  1 
Hill.  (N.  Y.)  590. 

While  in  the  case  of  Reg.  v.  Read,  (6th  year 
of  Qusen  Anne)  it  was  doubted  by  the  Court 
of  King's  Bench  whether  the  publication  of  an 
indecent  book  was  indictable,  the  authority  of 
ihal  case  was  destroyed  upon  great  considera- 
tion in  Rex  v.  Curl,  2  Stra.  788. 

In  England,  words  written,  if  obscene,  blas- 
phemous, or  seditious,  are  technically  called 
libels,  and  the  publication  of  them  is  an  in- 
dictable offense.  The  publication  of  obscene 
words  comes  also  under  another  clause  of 
offenses,  namely  offenses  againsl  public 
morality.    Bradlaugh  v.  Reg  ,  3  Q.  B.  D.  607. 

3.  England.  —  Dugdale  v.  Reg.,  Dears.  64. 
Connecticut.  —  Knowles   v.    State,  3  Day 

(Conn.)  103. 

New  York.  —  Willis  v.  Warren,  I  Hill.  (N. 
Y.)  59°- 

Oregon.  —  State  v.  Andrews,  35  Oregon  388. 
Pennsylvania. — Com.  v.  Sharpless.  2  S.  & 
R.  (Pa.)  91,  7  Am  Dec.  632. 

4.  Indictable  as  Nuisance.  —  Willis  v.  Warren, 
1  Hilt.  (M.  Y.)  590;  State  v.  Toole,  106  N.  Car. 
736:  Young  v.  State,  10  Lea  (Tenn.)  166.  See 
also  State  v.  Brewington,  84  N.  Car.  783. 

6.  Barker  v.  Com.,  19  Pa.  St.  412. 

6.  Com.  v.  Sharpless,  2  S.  &  R.  (Pa.)  91,  7 
Am.  Dec.  632 

7.  Obscene  Matter  Prohibited  by  Statute  — 
United  States.  —  U.  S.  v.  Williams,  3  Fed.  Rep. 
484. 

Connecticut.  —  State  v.  McKee,  73  Conn.  18. 

Iowa.  —  State  v.  Doty,  103  Iowa  699,  64  Am. 
St.  Rep.  205. 

Michigan.  —  People  v.  Ketchum,  103  Mich. 
443.  50  Am.  St.  Rep.  383. 


New  York.  —  People  v.  Muller,  96  N.  Y.  408, 
48  Am.  Rep.  635. 

Oregon.- — State  v.  Andrews,  35  Oregon  388. 

Pennsylvania.  —  Com.  v.  Dowling,  14  Pa. 
Co.  Ct.  607. 

Rhode  Island.  — State  v.  Smith,  17  R.  I.  371. 

Tennessee.  —  State  v.  Pennington,  5  Lea 
(Tenn.)  506. 

Texas.  —  Abendroth  v.  State,  34  Tex.  Crim. 
325- 

Washington.  —  State  v.  Holedger,  15  Wash. 

443- 

See  generally  the  statutes  of  the  various 
states. 

8.  Prohibition  Against  Obscene    Language  — 

Alabama.  —  Smith  v.  State,  63  Ala.  55;  Hen- 
derson v.  State,  63  Ala.  193;  Benson  v.  State, 
68  Ala.  513;  Bragg  v.  State,  69  Ala.  204;  Mc- 
Vay  v.  State,  100  Ala.  no;  Laney  v.  State,  105 
Ala.  105. 

California.  —  Ex  p.  Foley,  62  Cal.  508. 

Georgia.  —  Shields  v.  State,  89  Ga.  549; 
Stevenson  v.  State,  90  Ga.  456. 

Indiana.  —  State  v.  Cone,  16  Ind.  App.  350. 

Wisconsin.  —  Steuer  v.  State,  59  Wis.  472. 

See  generally  the  statutes  of  the  several 
states. 

As  to  What  Constitutes  a  Dwelling  under  Ala- 
bama Code  1876,  §  4203,  prohibiting  the  use  of 
obscene  language  near  a  dwelling,  see  Bragg 
v.  State,  69  Ala.  204. 

The  Georgia  Criminal  Code,  £  4372,  making  it 
a  misdemeanor  to  use  obscene  and  vulgar 
language  in  the  presence  of  femrles  is  more 
properly  construed  as  applying  only  to  the  use 
of  spoken  words.  Stevenson  v.  State,  90  Ga. 
456. 

9.  Statutes  Constitutional.  —  State  v.  McKee, 
73  Conn.  18;  Matter  of  Banks,  56  Kan.  242: 
State  v.  Van  Wye,  136  Mo.  227,  58  Am.  St.  Rep. 
627.  See  also  Ex  p.  Jackson,  96  U.  S.  727; 
Harman  v.  U.  S.,  50  Fed.  Rep.  921. 

10.  Effect.  —  See  supra,  this  section,  At  Com- 
mon law. 

11.  U.  S.  v.  Males,  51  Fed.  Rep.  41. 

12.  Construction  of  Statutes. —  U.  S.  v.  Males, 
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having  regard  to  the  obvious  purpose  of  their  enactment.1 

3.  Test  of  Obscenity.  —  The  test  of  obscenity,  both  at  common  law  and 
under  the  statutes,  is  whether  the  tendency  of  the  matter  charged  as  obscene 
is  to  render  depraved  and  corrupt  those  whose  minds  are  open  to  such 
immoral  influences  and  into  whose  hands  the  publication  may  fall.2 

Nudity.  —  Thus,  it  has  been  held  that  mere  nudity  does  not  constitute 
obscenity,  but  the  proper  test  is  whether  it  is  naturally  calculated  to  excite 
in  a  spectator  impure  imaginations,  and  whether  the  other  incidents  and  qual- 
ities, however  attractive,  are  merely  accessory  to  these  as  the  main  purpose 
of  the  representation.3 

In  the  Case  of  Language,  written  or  spoken,  it  is  not  necessary,  in  order  to  ren- 
der the  matter  obscene,  that  words  or  expressions  which  are  in  themselves 
obscene  should  be  employed,  but  it  is  sufficient  if  the  idea  conveyed  be 
obscene.4 

Coarse  and  Opprobrious  Language.  —  Where  the  language  though  coarse,  profane, 
and  opprobrious,5  is  free  from  obscenity  and  there  is  no  indication  of  an 
intention  to  convey  an  obscene  or  vulgar  meaning,  the  person  using  it  cannot 
be  convicted  of  the  offense  of  using  obscene  language.0 

4.  Intent.  —  One  publishing  or  circulating  matter  which  is  manifestly 
obscene  must  be  taken  to  have  had  the  intent  which  is  implied  from  the  act, 
regardless  of  the  fact  that  his  motive  in  disseminating  the  matter  was  whole- 
some and  salutary.7 

Knowledge  of  Obscene  Character  of  Matter  Presumed.  —  One  producing  obscene 
matter  is  necessarily  presumed  to  have  knowledge  of  the  character  of  the 
publication,**  and  a  mistaken  view  on  his  part  as  to  the  character  and  tendency 
of  the  matter,  if  it  is  in  fact  obscene,  does  not  excuse  his  violation  of  the  law.9 

5.  Extent  of  Obscene  Matter.  —  To  bring  a  publication  within  the  prohi- 
bition against  obscenity  it  is  not  necessary  that  it  should  be  wholly  devoted 


51  Fed.  Rep.  41;  Slate  v.  Coffing,  3  Ind.  App. 
304;  Thomas  v.  State,  103  Ind.  419. 

1.  U.  S.  v.  Gaylord,  17  Fed.  Rep.  438;  U.  S. 
v.  Males,  51  Fed.  Rep.  41;  Henderson  v.  State, 
63  Ala.  193;  Dillard  v.  Stale,  41  Ga.  278; 
Thomas  v.  State,  103  Ind.  419. 

Alabama  Statute  Construed  —  What  Constitutes 
Presence.  —  See  Yancy  v.  State,  63  Ala.  14; 
Henderson  v.  State,  63  Ala.  193;  McVay  v. 
State,  100  Ala.  no;  Laney  v.  Slate,  105  Ala. 
105. 

Texas  Statute  Construed.  —  Wallace  v.  State, 
33  Tex.  Crim.  178. 

2.  Test  of  Obscenity.  —  Reg.  v.  Hirklin.  11 
Cox  C.  C.  19;  U.  S.  v.  Bennett,  16  Hlatchf. 
(U.  S.)  338;  U.  S.  v.  Britton,  17  Fed.  Rep.  731; 
U.  S.  v.  Slenker,  32  Fed.  Rep.  691;  U.  S.  v. 
Clarke,  38  Fed.  Rep.  732;  U.  S.  v.  Smith,  45 
Fed.  Rep.  476;  U.  S.  v.  Harmon,  45  Fed.  Rep. 
414.  See  also  State  v.  Van  Wye,  136  Mo.  227, 
58  Am.  St.  Rep.  627;  People  v.  Muller,  32  Hun 
(N.  Y.)  209. 

The  Fact  that  the  Suggestiveness  of  the  Repre- 
sentation Was  Connected  with  Lawful  Marriage 
does  not  relieve  it  from  the  charge  of  obscen- 
ity.   People  v.  Doris,  14  N.  Y.  App.  Div.  117. 

'3.  Nudity.  —  People  v.  Muller,  96  N.  Y.  408, 
48  Am.  Rep.  635,  affirming  32  Hun  (N.  Y.)  209; 
People  r.  Doris,  14  N.  Y.  App.  Div.  117. 

4.  Obscene  Idea.  —  U.  S.  v.  Pennett,  [6 
Blatchf.  (U.  S.)  338;  U.  S.  v.  Smith,  45  Fed. 
Rep.  476;  U.  S.  v.  Martin,  50  Fed.  Rep.  918; 
U.  S.  v.  Males,  51  Fed.  Rep.  41;  Dillard  v. 
Stale,  41  Ga.  278. 

Under  Burns's  Rov.  Stat.  Ind.  (1884),  S  2081, 
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obscenity  may  be  shown  by  extrinsic  aver- 
menis.  Slate  v.  Cone,  16  Ind.  App.  350.  See 
also  Slate  v.  Coffing,  3  Ind.  App.  304. 

5.  Shields  v.  State,  89  Ga.  549,  holding  that 
the  words  "  a  God  damn  low  down  son  of  a 
bitch  "  were  not  obscene  and  vulgar,  the  word 
"  bitch  "  taken  in  its  ordinary  sense  not  im- 
porting prostitution. 

6.  Stamps  v.  State,  95  Ga.  475. 

7.  Intent.  —  England.  —  Reg.  v.  Hicklin,  n 
Cox  C.  C.  19;  Steele  v.  Brannan,  L.  R.  7  C.  P. 
261;  Reg.  v.  Bradlaugh,  2  Q.  B.  D.  569. 

United  Slates.  —  U.  S.  v.  Bennett,  16  Blatchf. 
(U.  S.)  338;  U.  S.  v.  Slenker,  32  Fed.  Rep.  691; 
U.  S.  v.  Harmon,  45  Fed.  Rep.  414;  U.  S.  v. 
Smith,  45  Fed.  Rep.  476. 

Connecticut. — State  v.  McKee.  73  Conn.  18. 

Georgia.  —  Montross  v.  State,  72  Ga.  261,  53 
Am.  Rep.  840. 

Ne-10  York.  —  People  v.  Muller,  96  N.  Y.  408, 
48  Am.  Rep.  635. 

Rhode  Island.  —  State  v.  Smith,  17  R.  I.  371. 

Under  the  Texas  Penal  Code,  Art.  343,  it  must 
have  been  the  intent  and  purpose  of  the  pub- 
lishers cf  an  obscene  publication  to  corrupt  the 
morals  of  society  by  making  and  publishing 
the  composition.  Smiih  7'.  Slate,  24  Tex.  App. 
i;  Abendroth  v.  State,  34  Tex.  Crim.  325.  And 
the  matter  published  must  be  such  as  to  sug- 
gest indecency  or  obscenity  to  the  common 
understanding.  Abendroth  v.  State,  34  Tex. 
Crim.  325. 

8.  Presumption    of    Knowledge..  —  Slate  v. 

Holcdger,  15  Wash.  443. 

9.  Com,  v.  Landis,  8  Phila.  (Pa.)  453. 
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OBSCENITY. 


Liability  of  Partner. 


to  obscenity  or  that  it  should  contain  any  fixed  proportion  of  obscene  matter, 
but  it  is  sufficient  if  the  obscene  matter  constitutes  a  prominent  and  especially 
characteristic  feature  of  the  publication.1  It  has  been  held,  however,  that 
the  fact  that  certain  standard  literary  works  contained  prurient  passages  was 
not  sufficient  ground  for  compelling  their  exclusion  from  circulation.8 

6.  Possession  of  Obscene  Matter.  —  At  Common  Law  the  mere  possession  of 
obscene  matter,  even  though  with  the  intent  of  unlawfully  selling  it,  was  not 
an  offense,  but  unlawfully  to  obtain  and  procure  obscene  matter  with  a  like 
intent  and  similar  purpose  was  punishable  as  a  misdemeanor.3 

By  statute,  possession  of  obscene  matter  with  intent  to  dispose  of  it  in  any 
manner,4  or  even  without  the  intent  to  dispose  of  it,5  has  been  made  an 
offense. 

Purpose  for  Which  Obscene  Photograph  Procured.  —  Under  a  statute  prohibiting  the 
procuring  of  an  obscene  photograph  for  the  purpose  of  exhibition  or  dis- 
semination, one  who  sits  for  a  photograph  is  guilty  of  a  violation  of  the  stat- 
ute if  it  is  done  with  the  purpose  of  selling  or  exhibiting  the  photograph.6 
The  photographer  who,  upon  application  of  persons,  takes  obscene  photo- 
graphs of  them,  and  delivers  the  pictures  to  them  upon  the  receipt  of  pay, 
is  also  guilty.7  His  liability  is  not  affected  by  the  fact  that  his  ownership  in 
the  photographs  was  qualified  by  some  rights  possessed  by  the  persons  of 
whom  they  were  taken  and  to  whom  they  were  sold.8 

7.  Publication.  —  To  constitute  the  publication  of  an  obscene  picture  or 
print  it  is  not  necessary  that  it  should  be  exhibited  in  public,  but  a  private 
sale  or  exhibition  is  sufficient.9 

The  Mere  Preparation  of  the  matter  does  not,  however,  constitute  publication.10 

8.  Legal  and  Scientific  Works.  —  While,  in  general,  the  publication  of 
reports  of  proceedings  in  courts  of  justice,1'  or  of  scientific  and  medical 
works,12  is  protected,  even  though  obscene,  when  made  for  the  public  benefit, 
it  is  not  admissible  when  produced  under  this  guise  merely  for  the  purpose  of 
disseminating  the  offensive  matter. 13 

9.  Liability  of  Employee.  — •  The  fact  that  the  person  selling  the  obscene 
matter  is  an  employee  of  another  does  not  relieve  him  from  liability.14  A 
master  cannot  be  held  criminally  liable  for  a  servant's  act  in  so  doing,  where 
the  selling  is  made  under  a  mere  general  authority,  unless  this  authority  in 
connection  with  the  facts  proven  impliedly  covers  the  specific  offense.15 

10.  Liability  of  Partner.  — ■  The  violation  by  one  of  two  partners  of  a  statute 
prohibiting  the  exhibition  of  obscene  pictures  does  not  render  the  other  part- 
ner liable  in  the  absence  of  legal  evidence  that  he  had  knowledge  of  and 
acquiesced  in  the  exhibition.16 

1.  Extent  of  Obscene  Matter.  — State  v.  Mc-  8.  State  v.  Doty,  103  Iowa  699,  64  Am.  St. 
Kee,  73  Conn.  18;  Matter  of  Hanks,  56  Kan.  Rep.  205. 

242.  9,.  Publication.  —  Reg.  v.  Carlile,  1  Cox  C.  C. 

2.  In  re  VVorthington  Co.,  (Supm.  Ct.  Spec.  229 ;  Com.  v.  Sharpless,  2  S.  &  R.  (Pa.)  91,  7  Am. 
T.)  30  N.  Y.  Supp.  361.  Dec.  632. 

3.  Possession  of  Obscene  Matter.  —  Dugdale  v.  10.  U.  S.  v.  Williams,  3  Fed.  Rep.  486. 
Reg.,  Dears.  64.    See  also  Rex  v.  Rosensiein,  The  question  whether  or  not  there  has  been 
2  C.  &  P.  414,  12  E.  C.  L.  196;  Bradlaugh  v.  a  publication  generally  depends  upon  the  cir- 
R-eg->  3  Q-  K.  D.  634.  cumstances  of  each  case.    U.  S.  v.  Loftis,  12 

4.  Under  Statute.  —  Fuller  v.  People,  92  111.  Fed.  Rep.  67*. 

182;    People  v.  Muller,  32  Hun  (N,  Y.)  209;  11.  Publication  of  Legal  or  Scientific  Works. — 

State  v.  Smith,  17  R.  I.  371;  State  v.  Penning-  Steele  v.  Brannan,  L.  R.  7  C.  P.  261. 

ton,   5  Lea  (Tenn.)  506.    See  generally  the  12.  Com.  v.  Landis,  8  Phila.  (Pa.)  453. 

statutes  of  the  various  states.  13.  Steele  v.  Brannan,  L.  R.  7  C.  P.  261 ;  Com. 

6.  Fuller  v.  People,  92  111.  182.  v.  Landis,  8  Phila.  (Pa.)453.    See  also  State  v. 

6.  Purpose  in  Procuring  Obscene  Photographs. —  McKee,  73  Conn.  18. 

People  v.  Ketchum,  103  Mich.  443,  50  Am.  St.  14.  Employee  Liable.  —  State  :•.  McKee.  73 

Rep.  383.  Conn.  18;  People  v.  Muller,  96  N.  Y.  408,  48 

7.  State  v.  Doty,  103  Iowa  699,  64  Am.  St.  Am.  Rep.  635,  affirming  32  Hun  (N.  Y.)  209. 
Rep.  205.     See  also  Com.  v.  Dejardin,  126  15.  State  v.  McKee,  73  Conn.  18. 

Mass.  46,  30  Am.  Rep.  652.  16.  Partner  Not  Liable. — State  v.  Andrews,  35 

Oregon  388. 
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Definitions. 


11.  Evidence  —  a.  Expert  Evidence.  —  The  question  of  obscenity  is  one 
falling  within  the  range  of  ordinary  intelligence,  and  expert  evidence  in  regard 
thereto  is  incompetent.1 

b.  Evidence  of  Similar  Publications.  — The  fact  that  copies  of  the 
same  publication  or  of  publications  of  a  similar  nature  have  been  publicly  dis- 
seminated or  exhibited  elsewhere,  is  no  defense,  and  evidence  to  that  effect 
is  properly  excluded.2 

12.  Question  of  Fact.  —  The  question  whether  or  not  the  matter  complained 
of  is  obscene  is  one  of  fact  for  the  jury.3 


OBSERVE.  —  To  observe  is  to  take  notice  of  by  appropriate  conduct  ;  to 
conform  one's  action  or  practice  to;  to  keep;  to  heed;  to  obey;  to  comply 
with.4 

OBSOLETE.  —  See  note  5. 

OBSOLETE  STATUTE.  —  See  the  title  Statutes. 
OBSTINATE.  —  See  note  6. 

OBSTRUCT  —  OBSTRUCTION.  (See  also  the  titles  HIGHWAYS,  vol.  15,  p. 
343;  Logs  and  Lumber,  vol.  19,  p.  522;  Mandamus,  vol.  19,  p.  709;  Nui- 

ANCES,  ante,  p.  679  ;  SHIPS  AND  SHIPPING;  STREETS  AND  SIDEWALKS.)  —  An 
obstruction  is  an  obstacle ;  an  impediment ;  a  hindrance  ;  that  which  impedes 


progress. ' 

1.  Expert  Evidence  Inadmissible. —  People  v. 
Mailer,  96  N.  Y.  408,  48  Am.  Rep.  635;  Com. 
v.  Landis,  8  Phila.  (Pa.)  433.  See  also  the 
title  Expert  and  Opinion  Evidence,  vol.  12,  p. 
422. 

2.  Similar  Publications.  —  U.  S.  v.  Bennett,  16 
Blatchf.  (U.  S.)  338;  Montross  v.  State,  72  Ga. 
261,  53  Am.  Rep.  840;  People  v.  Muller,  96  N. 
Y.  408,  48  Am.  Rep.  635,  affirming  32  Hun  (N. 
Y.)  209;  State  v.  Ulsemer,  24  Wash.  657. 

Comparison  of  Passages  Allowed. —  U.  S.  v. 
Clarke,  38  Fed.  Rep.  732.  See  also  In  re 
Worthington  Co.,  (Supm.  Ct.  Spec.  T.)  30  N. 
Y.  Supp.  361. 

3.  Obscenity  Question  of  Fact  —  England.  — 
Reg.  v.  Hicklin,  L.  R.  3  Q.  B.  360. 

United  States.  —  U.  S.  v.  Clarke,  38  Fed.  Rep. 
500;  U.S.  v.  Harmon,  45  Fed.  Rep.  414;  U.  S. 
v.  Smith,  45  Fed.  Rep.  478. 

Alabama.  —  Carter  v.  State,  107  Ala.  146. 

Connecticut.  —  State  v.  McKee,  73  Conn. 
18. 

Missouri.  —  Stale  v.  Van  Wye,  136  Mo.  227, 
58  Am.  S.  Rep.  627. 

New  York.  —  People  v.  Muller,  32  Hun  (N. 
Y.)  209. 

Pennsylvania.  —  Com.  v.  Landis,  8  Phil  1. 
(Pa.)  453- 

See  contra  Smith  v.  State,  24  Tex.  App.  I,  in 
which  case  it  was  held  that  it  was  for  the  court 
to  determine  whether  or  not  a  written  compo- 
sition was  obscene. 

Under  the  Illinois  Criminal  Code,  §  223,  the 
question  is  one  of  law.  McNair  v.  People,  89 
III.  441. 

4.  Observe. —  Marshall  County  v.  Knoll,  102 
Iowa  580,  in  which  case  it  was  held  that  the 
word  was  used  in  the  statute  in  question  to 
require  ihe  person  who  engaged  in  the  busi- 
ness contemplated  by  it  to  obey  it  and  comply 
with  all  its  provisions,  including  the  payment 
of  taxes. 

And  that  observed  may  mean  either  seen  or 
obeyed,  see  Wesiern  R.  Co.  v.  Williamson,  114 
Ala.  145. 
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5.  Obsolete  —  Wills.  (See  also  the  title 
Wills.)  —  A  testator  wrote  on  the  margin  ot 
the  first  page  of  his  will  the  word  obsolete.  Ii 
was  held  that  this  did  not  have  the  effect  of 
canceling  the  will.  Lewis  v.  Lewis,  2  W.  & 
S.  (Pa.)  455- 

In  Evans's  Appeal,  58  Pa.  St.  248,  the  court 
said:  "  The  word  obsolete  never  had  the  sense 
of  annulled,  revoked,  repealed.  It  is  expies- 
sive  of  a  condition,  not  of  an  act." 

6.  Obstinate  Desertion. —  See  the  title  Divorce, 
vol.  9,  p.  765,  and  see  Van  Wart  v.  Van  Wart, 
57  N.  J.  E4.  599. 

7.  Obstruction.  —  Patterson  v.  Vail,  43  Iowa 
145,  wherein  it  was  said  further-  "  To  ob- 
struct a  highway  it  is  not  necessary  that  it 
should  be  rendered  impassable." 

While  primarily  an  obstruction  is  anything 
set  in  the  way,  whether  it  totally  closes  the 
passage  or  only  hinders  and  retards  progress, 
yet  such  a  confined  meaning  is  not  always 
given  to  the  term.  Thus,  it  has  been  held 
that  a  railroad  in  a  public  street  may  be  so 
constructed  thai  t  will  not  be  an  obstruction, 
though  the  court  admitted  that  this  could  not 
be  if  its  strictest  meaning  was  given  to  the 
word  obstruction.  Com.  v.  Erie,  etc.,  R.  Co., 
27  Pa.  St.  355. 

So  where  a  statute  provided  that  if  any  rail- 
road should  be  laid  out  so  as  to  cross  any  turn- 
pike or  other  way,  it  should  be  so  made  as  not 
to  obstruct  such  turnpike,  it  was  helrl  that  this 
did  not  prevent  all  interference  with  (he  road, 
but  required  only  that  it  should  cause  the  least 
possible  inconvenience  or  impediment.  New- 
buryport  Turnpike  Corp.  u.  Eastern  R.  Co.,  23 
Pick.  (Mass.)  326. 

And  in  Bacon  v.  Arthur,  4  Watts  (Pa.)  440. 
where  a  statute  permitted  the  owners  of  land 
adjoining  navigable  streams  to  build  dams, 
provided  such  dams  should  not  obstruct  01 
impede  the  navigation  of  such  streams,  it  was 
held  that  if  the  word  obstruct  was  taken 
literally,  the  owners  could  not  avail  themselves 
of  the  privilege  at  all,  and  that  a  dam  which 
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OBS  TR  UC  TING  J  US  TICE  —  OB  TAIN. 


Definitions. 


OBSTRUCTING  JUSTICE.  Sec  such  titles  as  ARREST,  vol.  2,  p.  832; 
Assault  and  Battery,  vol.  2,  p.  952;  Contempt,  vol.  7,  p.  25 ;  Escape, 
vol.   II,    p.  258;    PRISONS.     And   for  matters  of  procedure,  see  the  title 

Obstructing  Justice,  15  Encyc.  of  Pl.  and  Pr.  i. 

OBTAIN. — To  obtain  means  to  get  hold  of;  to  get  possession  of;  to 
acquire.1 

did  not  materially  hinder  navigation  was  not 


within  the  prohibition. 
Obstruct    Distinguished    from   Impode.  —  In 

Keeler  v.  Green,  21  N.  J.  Lq.  30,  it  was  said: 
"  The  deposition  *  *  *  only  says  that 
the  deposit  impedes  the  ingress  and  egress, 
not  that  it  obstructs  it;  any  deposit  would  pre 
vent  passing  over  the  spot  where  it  was  made, 
but  if  sufficient  room  was  provided  to  pass  in 
and  out  of  the  quarry,  the  access  is  not  ob- 
structeil  :  which  word  does  not  include  '  made 
a  little  more  inconvenient.'  " 

Encumber  and  Obstruct  Distinguished.  —  See 
Grand  Rapids  v.  Hughes,  15  Mich.  54. 

Obstruction  in  Sense  of  Defect. —  Louisville, 
etc.,  R.  Co.  v.  Bouldin.  110  Ala.  185. 

Obstruct  or  Hinder  —  Tolling  Statute  of  Limita- 
tions. —  See  the  title  Limitation  of  Actions, 
vol.  19.  p.  256. 

Obstructing  Railway.  (See  also  the  title  Rail- 
roads.) —  An  English  statute  enacted  that 
"  whosoever,  by  any  unlawful  act,  or  by  any 
wilful  omission  or  neglect,  shall  obstruct  or 
cause  to  be  obstructed  any  engine  or  carriage 
using  any  railway  *  *  *  shall  be  guilty 
of  a  misdemeanor."  The  prisoner  unlawfully 
.dieted  some  railway  signals  at  a  railway  sta- 
tion. The  alteration  caused  a  train,  which 
would  have  passed  the  station  without  slack- 
ening speed,  to  slacken  speed  and  to  come 
nearly  to  a  stand.  Another  train  going  in  the 
same  direction,  and  on  the  same  rails,  was 
due  at  the  station  in  half  an  hour.  It  was 
held  that  the  prisoner  had  obstructed  a  train 
within  the  meaning  of  the  statute.  Reg.  v. 
Hadfield,  L.  R.  1  C.  C.  253. 

A  statute  provided  that  whoever  should  wil- 
fully obstruct  any  engine  or  carriage  passing 
upon  anv  railroad  should  be  guilty  of  a  felony. 
The  question  arose  whether  the  statute  meant 
by  the  word  obstruct  an  actual  stoppage  or 
impeding  of  the  passage  of  the  engine,  or 
whether  the  act  which  the  statute  declared 
criminal  was  complete  when  an  obstruction 
was  placed  on  a  railway.  It  was  held  that 
the  latter  construction  was  the  correct  one, 
that  is  to  say,  that  it  was  sufficient  to  place  an 
obstruction  upon  the  track,  although  in  fact 
no  engine  was  actually  stopped  or  impeded 
by  it.  State  v.  Kilty,  28  Minn.  421.  See  also 
Reg.  v.  Bradford,  Bell  Cr.  Cas.  268. 

In  Nashville,  etc.,  R.  Co.  v.  Carroll,  6 
Heisk.  (Tenn.)  368,  12  Am.  R.  Rep.  20,  in  hold- 
ing that  the  word  obstruction,  as  used  by  rail- 
road men,  is  not  such  a  term  of  art  as  to 
require  explanation  by  an  expert,  the  court 
said:  ''  The  question  of  what  is  or  what  is 
not  an  obstruction  on  a  railroad  track  is  not 
a  question  on  the  terms  used  in  art,  nor  wiihin 
any  of  the  rules  laid  down  on  this  subject.  It 
is  a  simple  question  of  fact,  and  can  only 
mean  that  which  may  obstruct  or  hinder  the 
free  and  safe  passage  of  the  train,  or  that 
which  may  receive  an  injury  or  damage,  such 
as  would  be  unlawful  to  inflict,  if  run  over  or 


against  by  the  train,  as  in  case  of  stock  or  a 
man  approaching  on  the  track." 

1.  Obtain.  —  Watson  v.  People,  27  111.  App. 
497;  State  v.  McGinnis,  71  Iowa  685,  quoted  in 
People  v.  Kinney,  1 10  Mich.  101 ;  Ex  p.  Parker, 
1 1  Neb.  313. 

False  Pretenses.  -  See  the  title  False  Pre- 
tenses and  Cheats,  vol.  12,  p.  826. 

Larceny.  (See  also  generally  the  title  Lar- 
ceny, vol.  18,  p.  456.)  —  In  Slate  v.  Reese,  49 
La.  Ann.  1339,  it  was  said:  "  The  language 
used  by  the  trial  judge  in  the  clause  of  his 
charge  objected  to  was,  '  with  a  view  to  obtain 
the  property  with  intent  to  steal  it.'  The 
words  '  obtain  the  property  '  clearly  meant  (in 
the  connection  in  which  they  are  used,  and  as 
applicable  to  the  evidence  as  set  forth  in  the 
bill  of  exceptions)  the  possession  of  the  prop- 
erty— '  obtain  (the  possession,  not  the  owner- 
ship, of)  the  property  with  intent  to  steal  it.' 
The  phrase  '  to  obtain  the  property,'  as  here 
used,  is  synonymous  with  '  to  acquire  posses- 
sion of  '  the  properly.  Webster's  Diet.,  verbo 
obtain.  The  owner  not  having  parted  with 
the  ownership,  but  merely  the  possession,  of 
his  property  as  the  result  of  the  fraud,  its  sub- 
sequent asportation  by  the  accused  constituted 
the  crime  of  larceny."  Compare  Reg.  v.  Kil- 
ham.  L.  R.  1  C.  C.  261,  set  out  in  the  title 
False  Pretenses  and  Cheats,  vol.  12,  p. 
826. 

Obtained  and  Taken.  —  Where  the  court 
charged,  in  a  robbery  case,  that  the  money 
must  have  been  "obtained  from  the  money 
drawer  "  in  the  presence  of  the  owner,  etc.,  it 
was  held  that  the  word  obtained  fairly  ex- 
pressed the  same  idea  as  the  word  "  taken." 
State  v.  Miller,  53  Kan.  324. 
Obtained  Held  to  Be  Synonymous  with  Acquired. 

—  Beattie  v.  Carolina  Cent.  R.  Co.,  108  N.  Car. 
432. 

Obtaining  Credit.  (See  also  the  title  In- 
solvency and  Bankruptcy,  vol.  16,  p.  630.)  — 
In  Reg.  v.  Peters,  16  Q.  B.  D.  636,  it  was  held 
that  a  bankrupt  obtains  credit  when  he  gets 
goods  without  paying  for  them,  although 
nothing  was  said  about  credit  and  the  pur- 
chase was  ostensibly  for  cash.  See  also  Rex 
v.  Juby,  3  Times  Rep.  211. 

Obtaining  Judgment.  —  In  Goodman  v.  Robin- 
son, 18  Q.  B.  D.  332,  it  was  held  that  an  as- 
signee of  a  judgment  debt  had  obtained  a.  judg- 
ment, within  a  garnishment  statute. 

But  in  Ex  p.  Woodall,  13  Q.  B.  D.  479,  it 
was  held  that  the  assignee  of  a  judgment  had 
not  obtained  it  within  the  meaning  of  that 
word  as  used  in  a  penal  statute.  See  also 
Exp.  Blanchett,  17  Q.  B.  D.  303, 

Obtain  Patent.    (See  also  the  title  Patents.) 

—  The  words  '  obtain  a  patent"  may  be 
shown  to  mean  "  the  becoming  possessed  of  it 
either  by  original  grant,  by  assignment,  or  by 
any  other  title  "  of  the  patent,  but  primarily 
the  phrase  means  the  original  obtaining  from 
the  government.    Russell  v.  Ledsam,  14  M.  & 
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Definitions. 


OBVIOUS.  —  The  term  "  obvious  "  is  synonymous  with  "  apparent."  1 

OCCASION  —  OCCASIONED,  ETC.  (See  also  the  titles  Negligence,  ante, 
p.  455;  Proximate  and  Remote  Cause.)  —  See  note  2. 

OCCUPANCY  i  ABANDONED  PROPERTY).  (See  also  the  title  Lost  Prop- 
erty, vol.  19,  p.  579  )  —  Occupancy  is  the  taking  possession  of  those  things 
which  before  belonged  to  nobody.  Whatever  movables  are  found  upon  the 
surface  of  the  earth,  or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  sup- 
posed to  be  abandoned  by  the  last  proprietor,  and  as  such  are  returned  into 
the  common  stock  and  mass  of  things;  and  therefore  they  belong,  as  in  a 
state  of  nature,  to  the  first  occupant  or  finder.3 

OCCUPANCY  —  OCCUPY  —  OCCUPANT  —  OCCUPIER.  (See  also  the  titles 
Eminent  Domain,  vol.  10,  p.  1043;  Fire  Insurance,  vol.  13,  p.  86;  Life 


W.  588.  See  also  Spilsbury  v.  Clough,  2  Q. 
B.  466,  42  E.  C.  L.  763. 

1.  Obvious.  —  Stormonth's  Diet. 

In  Stone  v.  Stevens,  12  Conn.  229,  in  re- 
marking upon  an  instruction  which  had  been 
asked  for  and  refused  in  the  trial  court,  Hunt- 
ington, J.,  said:  "The  word  obvious  might 
have  received  different  interpretations  by 
different  jurors.  Some  of  them  might  have 
supposed  it  meant  the  highest  attainable 
certainty;  others,  that  it  was  to  be  understood 
as  meaning  absolute  certainty,  to  the  exclu- 
sion of  all  doubt;  and  others  might  suppose  it 
meant  reasonable  certainly." 

Obvious  Danger — Insurance.  —  See  the  title 
Accident  Insurance,  vol.  1,  p.  307. 

Obvious  Imitation  —  Patents.  (See  also  the 
title  Patents.)  —  As  the  term  was  used  in  an 
English  patent  act,  it  was  held  that  an  obvi- 
ous imitation  did  not  mean  obvious  to  the  un- 
educated or  unskilled  eye,  but  obvious  to  an 
expert.  Mitchell  u.  Henry.  15  Ch.  D.  181 ; 
Grafton  v.  Watson,  50  L.  T.  N.  S.  420,  51  L. 
T.  N.  S.  141. 

2.  "  Occasioned  "  Used  in  Sense  of  "  Caused."  — 
Curry  v.  Chicago,  etc.,  R.  Co.,  43  Wis.  676. 
This  case  arose  upon  the  construction  of  a 
statute  providing  that  a  railroad  company 
should  be  liable  for  injuries  occasioned  by 
failure  either  to  erect  or  to  maintain  fences  on 
the  line  of  its  road. 

Occasion  as  Meaning  Necessity.  —  Pocopson 
Road,  16  Pa.  St.  17,  in  which  case  viewers  of 
a  private  road  who  were  required  by  the  road 
law  to  report  whether  it  was  "  necessary  "  re- 
ported that  there  was  occasion  for  it,  and  the 
report  was  held  to  be  sufheient. 

In  an  action  for  the  death  of  an  employee, 
brought  by  his  administrator  against  his  em- 
ployer, the  trial  court  instructed :  "  The  only 
question,  so  far  as  the  negligence  of  the  de- 
fendant was  concerned,  was,  was  the  brake 
defective,  out  of  order,  not  in  reasonable  re- 
pair, not  reasonable  for  the  occasion ."  The 
appellate  court  said:  "  This,  in  our  opinion, 
was  not  objectionable.  The  word  occasion 
signifies  '  necessity  or  need,'  as  well  as  '  a 
particular  time,'  but  in  cither  sense  it  was 
correctly  used  in  the  instruction."  Mackey  v. 
Baltimore,  etc.,  R.  Co.,  19  D.  C.  301. 

Assault  Occasioning  Bodily  Harm.  —  A  man 
cannot  be  convicted  of  an  assault  "  occasion- 
ing actual  bodily  harm"  on  his  wife  by  reason 
of  his  communicating  to  her  a  venereal  dis- 
ease, of  which  he  was  aware  and  she  unaware. 
Reg.  v.  Clarence,  22  Q.  B.  D.  23,  59  L.  T.  N. 
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S.  780.  See  also  the  title  Assault  and  Bat- 
tery, vol.  2.  p.  952. 

Separate  Property  of  Married  Women.  (See 
also  the  title  Separate  Property  oe  Married 
Women.)  —  Where  a  husband,  without  other 
consideration,  conveys  land  in  trust  that  it 
shall  be  conveyed  to  his  wife,  and  the  trustee, 
without  consideration,  conveys  to  the  wife 
accordingly,  the  conveyance  to  the  wife  is 
"  occasioned  by  the  payment  or  pledge  of  the 
property  of  the  husband,"  within  the  meaning 
of  those  terms  in  a  statute  authorizing  the 
wife  to  hold  to  her  separate  use  property  con- 
veyed to  her  during  marriage.  Vogt  v.  Tick- 
nor,  48  N.  H.  242. 

Fire  Insurance,  (See  also  the  title  Fire  In- 
surance, vol.  13,  p.  290  ft  seq.)  —  A  loss  by  fire 
cannot  be  said  to  be  occasioned  by  camphene, 
within  an  exception  in  a  policy,  because  a  fire 
originating  independently  of  that  article  is 
rendered  less  controllable  and  more  destruc- 
tive by  it.  Camphene  must  be  the  primary 
cause  of  the  loss  in  order  to  absolve  the  com- 
pany from  responsibility.  But  it  is  not  neces- 
sary that  the  fire  which  produced  the  loss 
should  have  been  originated  by  camphene. 
If  the  fire,  although  it  existed,  would  have 
been  wholly  innocuous  but  for  its  having 
come  in  contact  with  the  camphene,  the  loss 
which  ensues  may  properly  be  said  to  have 
been  caused  by  camphene.  Harper  v.  New 
York  City  Ins.  Co.,  22  N.  Y.  447,  per  Selden, 
J.,  dissenting. 

Loss  Occasioned  by  Injunction.  —  When  delay 
in  the  sale  of  personal  property  was  caused  by 
an  injunction,  and  the  depreciation  in  the  sala- 
ble value  of  the  property  was  an  incident  of 
the  delay,  the  loss  was  held  to  have  been  occa- 
sioned by  the  injunction.  Meysenburg  v. 
Schlieper,  48  Mo.  426. 

Injury  Occasioned  to  Horse.  (See  also  the  title 
Carriers  of  Live  Stock,  vol.  5,  p.  45S.)  —  A 
carrier  of  live  stock  provided  in  the  contract 
for  the  carriage  of  a  horse  that  it  should  not  be 
liable  for  injuries  occasioned  by  plunging.  It 
was  held  that  this  exemption  would  not  protect 
the  carrier  if  the  animal  was  made  to  plunge 
by  actionable  negligence.  Sheridan  v.  Mid- 
land Great  Western  R.  Co.,  24  L.  R.  Ir.  173. 

Injury  Occasioned  by  Failure  of  Railroad  to  Fence, 
—  See  the  title  Fences,  vol.  12,  p.  1 06 1  et  sea. 

3.  Occupancy  2  Black.  Com.  402;  Goddard 

v.  Winchell,  80  Iowa  82,  set  out  under  AERO- 
LITE, vol.  1,  p.  908,  in  which  case  it  was  held 
that  an  aerolite  did  not  come  within  the  doc- 
trine, but  belonged  to  the  owner  of  the  soil. 
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INSURANCE,  vol,  10.  p.  39;  Public  Lands;  Taxation.)  —  Occupation  or 
occupancy  is  said  to  arise  ou1  of  "actual  possession  and  manurance  of  the 
land;"  actual  control  of  corporeal  property.1 

To  Occupy  is  to  hold  in  possession ;  to  hold  or  keep  for  use ;  as,  to  occupy  an 
apartment.2 

An  Occupier  or  Occupant  is  one  who  is  in  the  use  and  enjoyment  of  a  thing.  He 
may  be  the  occupier  by  virtue  of  a  lawful  contract,  either  express  or  implied, 
or  without  any  contract.3 


1.  Occupancy.  —  Vin.  Abr.,  tit.  Occupant,  H. 
Sec  further  Co,  Liu.  249/;  Abb.  L.  Diet., 

Use  or  Tenure.  —  By  the  term  occupation,  is 
meant  use  or  tenure.  Fleming  v.  Maddux,  30 
Iowa  242. 

Occupancy  a  Fact.  —  Occupation  of  land  is  a 
fact.  The  effect  of  it,  when  its  nature  and  ex- 
tent are  shown,  is  a  matter  of  law.  A  witness 
may  testify  to  the  fact  of  occupation  and  its 
extent  as  to  time  and  space  without  stating 
the  particular  acts  of  which  it  consists.  Child 
v.  Kingsbury,  46  Vt.  47. 

Enjoyment  Synonymous  with  Occupation. — 
Ward  v.  Crane,  118  Cal.  679.  See  also  Tunis 
v.  Lakepori.  Agricultural  Park  Assoc.,  98  Cal. 
286. 

Occupancy  of  Pond.  —  Slocking  a  great  pond 
with  a  new  species  of  fish  and  closing  the  out- 
let wilh  a  wire  screen  constitutes  an  occupancy 
of  the  pond  for  purposes  of  artificially  cultivat- 
ing and  maintaining  fish  therein,  within  the 
meaning  of  the  Massachusetts  statute  of  1869, 
c.  384  (Pub.  Stat.  Mass.  1882,  c.  91).  Com.  v. 
\Veath2rhead,  no  Mass.  175.  See  also  Com. 
v.  Vincent,  108  Mass  441. 

Visible  Occupancy.  —  In  Toronto  Bank  v.  Fan- 
ning, 17  Grant  Ch.  (U.  C.)  515,  it  was  said  that 
the  occupancy  of  land  such  as  would  prevent 
it  from  being  assessed  for  taxation  as  the  prop- 
erty of  a  nonresident  is  actual,  visible  occu- 
pancy. See  also  the  title  Attachment.  3 
Encyc.  of  Pl.  and  Pr.  57. 

Creation  of  Estate  by  Use  of  Terms.  —  In  Rex 
v.  Eatington,  4  T.  R.  181,  it  was  held  that  a 
proviso  in  a  conveyance  to  B  in  fee  of  a  cot- 
tage in  which  A  then  resided,  that  il  should  be 
lawful  for  A  to  continue  to  occupy  the  cottage 
for  the  term  of  his  natural  life,  gave  to  A  an 
estate  for  life  in  the  cottage.  See  also  Brady 
Tp.  v.  Clinton  Tp.,  148  Pa.  St.  31T. 

2.  And.  L.  Diet.,  followed  in  Missionary  Soc. 
v.  Dalles,  107  U.  S.  343. 

In  Fetters  v.  Humphreys,  19  N.  J.  Eq.  478, 
it  was  held  that  by  a  devise  to  the  testator's 
widow  of  the  house  and  lot  "  occupied  by  me," 
a  way  which  the  testator  had  opened  through 
other  of  his  lands  for  the  accommodation  of  a 
barn  he  had  erected  on  the  lot  devised  to  his 
widow  did  not  pass,  the  words  "  occupied  by 
me  "  being  merely  descriptive  of  the  subject- 
matter  of  the  devise,  and  not  effective  to  con- 
vey the  private  way. 

Exemption  from  Taxation.  (See  also  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  266.)  — 
Occupied,  as  used  in  a  sttnute  exempting  from 
taxation  property  occupied  by  a  charitable  cor- 
poration, includes  a  case  of  recent  purchase 
followed  by  diligent  present  preparations  to 
build  and  occupy  for  the  purposes  of  the  insti- 
tution. New  England  Hospital  v.  Boston,  113 
Mass.  518.  See  also  Trinity  Church  v.  Boston, 
118  Mass.  164. 


Where  an  educational  institution  leases  a 
portion  of  ils  campus  partly  in  consideration 
of  improvements  to  be  made  on  the  grounds, 
but  chiefly  for  the  income  to  be  derived  from 
iis  use  for  agricultural  purposes,  it  is  not 
"  actually  occupied  "  for  educational  purposes, 
within  a  statute  exempting  from  taxation  prop- 
erty thus  occupied.  Willamette  University  v. 
Knight,  35  Oregon  33.  Compare  Mt.  Hermon 
Boys'  School  v.  Gill,  145  Mass.  139. 

Seated  —  Surveyed. —  In  Hill  v.  Warrell,  87 
Mich.  137,  it  was  held  that  the  word  occupied, 
as  used  in  a  tax  law  of  Michigan,  did  not  sig- 
nify the  same  as"  seated  "  or"  surveyed,"  as 
used  in  the  tax  laws  of  some  of  the  other 
states. 

Vacant,  (See  also  Vacant.)  —  The  words 
"  unoccupied  "  and  "  vacant"  are  words  of 
the  same  import.    Hill  v.  Warrell,  87  Mich. 

138. 

Two  Lots.  —  Under  the  Michigan  statute  (now 
Comp.  Laws  1897,  §  11,139)  which  provides  that 
if  distinct  lots  be  "  occupied  as  one  parcel," 
they  may  be  sold  together  on  foreclosure  sale, 
two  adjoining  lots  of  farm  land,  so  situated  as 
naturally  to  constitute  one  farm,  one  of  which 
lots  is  partially  fenced  and  cultivated,  while 
the  other  is  unfenced  and  unimproved,  may  be 
sold  logether,  where  there  is  nothing  to  show 
that  they  were  not  in  fact  used  as  one  farm. 
Harris  v.  Creveling,  80  Mich.  249. 

Barn.  —  A  warrant  directing  an  officer  to 
search  for  certain  liquors  in  a  certain  dwelling 
house,  described  as  the  premises  occupied  by 
the  plaintiff,  does  not  justify  a  forcible  entry 
into  the  plaintiff's  barn,  adjoining  his  dwelling 
house.    Jones  v.  Fletcher,  41  Me.  254. 

3.  Occupier  —  Occupant. —  Bouv.  L.  Diet.; 
Russell  v.  Shenton,  3  Q.  B.  449,  43  E.  C.  L. 
814;  Fleming  v.  Maddox,  30  Iowa  242 ;  Bangor 
v.  Rowe,  57  Me.  439;  Redfield  v.  Utica,  etc., 
R.  Co.,  25  Barb.  (N.  Y.)  54;  People  v.  Am- 
brecht,  (Supm.  Ct.)  11  Abb.  Pr.  (N.  Y.)  101 ; 
People  v.  Allegany  County,  (Supm.  Ct.)  36 
How.  Pr.  (N.  Y.)  544;  Veerhusen  v.  Chicago, 
etc.,  R.  Co.,  53  Wis.  693. 

If  an  owner  is  driving  his  cattle,  or  if  with 
his  consent  his  cattle  are  being  driven,  along 
a  road  leading  to  a  level  crossing  on  a  rail- 
way, such  an  owner  is  an  occxipier  of  the  road, 
and  therefore  of  "  adjoining  land  "  to  the  rail- 
way, within  the  statute  8  and  9  Vict.,  c.  20, 
§§'47,  68.  But  if  the  cattle  are  being  driven 
wilhout  the  owner's  consent  he  is  not  such  an 
occupier.  Charman  v.  South-Eastern  R.  Co., 
21  Q.  B.  D.  527, Esher,  M.  R.;  Manchester, 
etc.,  R.  Co.  v.  Wallis,  14  C  B.  213,  78  E.  C. 
L.  213. 

Occupier  —  English  Factory  and  Workshop  Act, 
1895.  —  See  Carrington  v.  Bannister,  (1001)  1 
Q.  B.  23;  Merrill  z.  Wilson,  (1901)  1  Q.  B.  35. 

Action  for  Trespass.  —  The  word  occupier,  in 
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Control.  —  Something  more  is  necessary  to  occupancy,  and  to  constitute  one 
an  occupant  or  occupier,  than  the  mere  being  and  living  upon  the  premises. 
The  subject  of  the  occupancy  must,  for  the  time  being,  be  under  the  control 
of  the  occupant.1 

Synonymous  with  Possession.  —  Ordinarily  the  terms  "  occupation,"  "  occupancy," 
" possessio  pedis,"  and  "  subjection  to  the  will  and  control  "  are  employed  as 
synonymous  terms,  and  as  equivalents  of  possession.2  But  the  terms  "  occu- 
pancy "  and  "  possession  "  are  sometimes  contrasted.3    Residence  is  not  a 


•ts  strict  legal  sense,  means  one  who  is  quali- 
fied to  maintain  an  action  for  a  trespass. 
Sheppard  v.  Bradford,  16  C.  B.  N.  S.  378,  111 
E.  C.  L.  378.  See  also  Rex  v.  Sutton,  3  Ad. 
&  El.  597,  30  E.  C.  L.  168;  State  v.  Abbott,  42 
N.  J.  L.  113. 

Mortgagee  as  Occupant  of  Mortgaged  Premises. 
—  Abbott  v.  Upham  13  Met.  (Mass  )  r  72.  See 
generally  the  title  Mortgages,  vol.  20,  p.  888. 

Redemption  from  Tax  Sale.  —  A  statute  pro- 
vided that  "  the  owner  or  owners,  mortgagee, 
occupant  or  any  other  person  having  a  legal 
or  equitable  interest"  in  property  sold  for 
taxation,  might  redeem.  It  was  held  that  the 
right  of  redemption  could  be  exercised  only 
hy  a  person  owning  some  estate  in  the  land 
sold.  The  court  said:  "  The  word  occupant 
does  not  stand  alone  or  dissociated  from  the 
context.  The  context,  as  punctuated,  defines 
the  occupant  as  a  person  having  a  legal  or 
equitable  interest  in  the  lands."  Frazier  v. 
Johnson,  65  N.  J.  L.  674. 

Municipal  Corporation  Not  Occupant  of  Street.  — 
Bixler  v.  Hagan,  42  Mo.  367;  Osborne  v. 
Kingston,  13  Cm.  L.  T.  201. 

Corporations  Generally.  —  That  a  corporation 
may  be  an  occupier,  see  Rex  v.  Gardner,  1 
Cowp.  79;  Davis  v.  Central  R.,  etc.  Co.,  17 
Ga.  328. 

1.  Control. —  Robinson  v.  Briggs,  L.  R.  6 
Exch.  1;  Brewer  v.  M'Gowen,  L.  R.  5  C.  P. 
243,  3  Op.  Atty.-Gen.  126,  182;  Lechler  v. 
Chapin,  12  Nev.  77;  Redfield  v.  Utica,  etc.,  R. 
Co.,  25  Barb.  (N.  Y.)  58. 

Storing  Property  on  Premises  Not  Occupancy.  — 
Stockwell  v.  Brewer,  59  Me.  289;  Campbell  v. 
Machias,  33  Me.  419;  Monroe  v.  Greenhoe,  54 
Mich.  11.  See  also  Drake  v.  Ogden,  128  111. 
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Use  and  Occupy  —  Highways.  —  See  the  title 

Dedication,  vol.  9,  p.  66  et  seq. 

Caretaker.  —  As  to  whether  a  caretaker  is  an 
occupier,  see  In  re  Smith,  (1893)  1  Q.  B.  323; 
Paterson  v.  Gas  Light,  etc.,  Co.,  (1896)  2  Ch. 
482,  65  L.  J.  Ch.  709,  in  which  latter  case 
Lindley,  L.  J.,  said  that  the  phrase  was  am- 
biguous; that  in  one  sense  a  caretaker  was 
an  occupier,  but  in  another  sense  his  occupa- 
tion was  that  of  some  other  person. 

Servant  Not  Occupier.  —  Clark  v.  St.  Mary,  1 
C.  B.  N.  S.  33.  87  E.  C.  L.  33;  Bent  v.  Roberts, 
3  Ex.  D.  66;  Reg  v.  Spurrell,  L.  R.  1  Q.  B.  72. 

Agent  Not  Occupier.  —  State  v.  Coe,  72  Me. 
456.    See  also  Drake  v.  Root,  2  Colo.  692. 

Husband  and  Wife.  (See  also  the  titles 
Husband  and  Wife,  vol.  15,  p.  817  et  seq.; 
Separate  Properey  of  Married  Women.)  — 
In  Hamilton  v.  Fond  du  Lac,  25  Wis.  496,  it 
was  held  that  a  husband  does  not  by  merely 
residing  upon  his  wife's  land  become  the  occu- 
pant thereof,  so  that  he  can  be  assessed  for 
taxation. 


But  the  mere  fact  that  land  owned  by  a  mar- 
ried woman  has  been  assessed  to  her  husband 
is  not  sufficient  ground  for  holding  invalid  a 
tax  on  the  land  based  upon  such  assessment. 
Massing  v.  Ames,  37  Wis.  645. 

In  Michigan  a  wife  may  claim  a  homestead 
exemption  in  a  farm  owned  by  her,  and  upon 
which  she  lives  with  her  husband,  even  though 
he  is  the  head  of  the  family  and  manages  the 
farm.  She  is  the  occupant  within  the  Home 
stead  Exemption  Act.  Krugerz/.  Le  Blanc,  75 
Mich.  430. 

Fences.  (See  also  the  title  Fences,  vol.  12, 
p.  1053  et  seq.) —  A  person,  to  be  an  occupant 
of  land  within  the  meaning  of  a  statute  pro- 
viding that  the  occupant  of  premises  may  be 
held  liable  for  the  building  of  line  fences,  must 
be  in  possession  and  have  the  use  and  control 
of  the  land;  his  connection  with  the  property 
must  be  such  that  it  would  be  proper  and  con- 
sistent for  him,  if  he  so  willed,  to  fence  volun- 
tarily.   Carpenter  v.  Vail,  36  Mich.  229. 

2.  Synonymous  with  Possession  —  England.  — 
Mourilyan  v.  Labalmondiere,  1  El.  &  El.  533, 
102  E.  C.  L.  533. 

United  States.  —  U.  S.  v.  Rogers,  23  Fed. 
Rep.  666;  U.  S.  v.  Soule,  30  Fed.  Rep.  920. 

California.  —  Lawrence  v.  Fulton,  19  Cal. 
690;  McKenzie  v.  Brandon,  71  Cal.  211. 

Illinois. — Taylor  v.  Wright,  121  111.  455; 
Walters  v.  People,  18  111.  194,  65  Am.  Dec.  730. 

Montana. — Tibbitts  v.  Ah  Tong,  4  Mont. 
539- 

Nevada.  —  Staininger  v.  Andrews,  4  Nev.  68. 
New  Jersey.  —  Phillipsburgh  v.  Bruch,  37  N. 
J.  Eq.  486. 

New  York. — Smith  v.  Sanger,  3  Baib.  (N. 
Y.)  366;  4  N.  Y.  577;  Wait  v.  Agricultural  Ins. 
Co..  13  Hun  (N.  Y.)  373;  Jackson  v.  Woodruff, 

I  Cow.  (N.  Y.)  285;  Jackson  v.  Halstead,  5 
Cow.  (N.  Y.)  219;  Redfield  v.  Utica,  etc.,  R. 
Co.,  25  Barb.  (N.  Y.)  58;  Jackson  v.  Schoon- 
maker,  2  Johns.  (N.  Y.)  234;  Jackson  v.  Sill, 

II  Johns.  (N.  Y.)  202;  People  v.  Ambrecht, 
(Supm.  Ct.)  11  Abb.  Pr.  (N.  Y.)  97. 

North  Carolina.  —  Basnight  v.  Meekins,  121 
N.  Car.  25. 

Pennsylvania.  —  Lacy  v.  Green,  84  Pa.  St. 
520. 

South  Carolina.  —  Bailey  v.  Irby,  2  Nott  & 
M.  (S.  Car.)  343. 

Texas.  —  Evans  v.  Foster,  79  Tex.  51. 
Utah.  —  Hussey  v.  Smith,  1  Utah  129. 
Washington.  — Catholic  Bishop  v.  Gibbon,  I 
Wash.  596. 

See  also  the  title  Adverse  Possession,  vol. 
I,  p.  822  et  seq. 

3.  Occupancy  Distinguished  from  Possession.  — 
Smith  v.  Hunt,  2  Stew.  (Ala.)  222;  O'Neale  v. 
Cleveland,  3  Nev.  492;  Browning  v.  Camden, 
etc.,  R.,  etc.,  Co.,  4  N.  J.  Eq.  47;  Metilcr  v. 
Easton,  etc.,  R.  Co.,  25  N.  J.  Eq.  218. 
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necessary  ingredieal  of  occupancy.  Thus,  occupancy  may  consist  of  cultiva- 
tion and  use  without  actual  residence,  or  may  be  by  tenant.11  The  term, 
however,  .is  used  in  some  relations,  may  import  actual  residence.* 


Thus,  it  has  been  said:  "  Occupation  in- 
cludes  possession  as  its  primary  clement,  but 
it  also  includes  something  more.  Legal  pos- 
SeSSlOO  does  not  of  itself  constitute  an  occupa- 
tion. The  owner  of  a  vacant  house  is  in 
possession,  and  may  maintain  trespass  against 
any  one  who  invades  it,  but  as  long  as  he 
leaves  it  vacant  he  is  not  ratable  for  it  as  an 
oeoupier.  If,  however,  he  furnishes  ii  and 
keeps  it  ready  for  habitation  whenever  he 
pleases  to  go  to  it,  he  is  an  occupier  though 
he  may  not  reside  in  it  one  day  in  a  year." 
Reg.  v.  Assessment  Committee,  2  Q.  B.  D. 
58S.  See  also  Druitt  v.  Christ  Church,  12  Q. 
B.  D.  365. 

1.  Residence  Not  Necessary.  —  Luckett  v. 
Blight,  2  C.  B.  195,  52  E.  C.  L.  195;  Rex  v. 
Ditcheat,  9  B.  &  C.  176,  17  E.  C.  L.  355;  Rex 
v.  St.  Nicholas,  5  B.  &  Ad.  219,27  E.  C.  L.  71; 
Fillinghain  v.  Bromley,  T.  &  R.  536;  Tweed 
v.  Metcalf,  4  Mich.  586;  People  v.  State  Treas- 
urer, 7  Mich.  369;  Burroughs  v.  Goff,  64  Mich. 
46S.  See  also  the  title  Forcible  Entry  and 
Detainer,  vol.  13,  p.  745  et  seq. 

By  0c.cupnnc.1j  is  meant  use  or  tenure.  "A 
mechanic  is  in  the  occupation,  of  his  shop 
where  he  carries  on  his  business;  a  merchant 
of  his  store;  a  lawyer  of  hi?  office;  a  farmer  of 
his  farm.  It  is  not  necessary,  to  make  his 
occupation  complete,  that  the  mechanic  should 
reside  in  his  shop  or  upon  the  same  lot." 
Fleming  v.  Maddox,  30  Iowa  242.  See  also 
National  Acc.  Soc.  v.  Taylor,  42  111.  App. 
97- 

Lease.  —  In  Mannox  v.  Greener,  L.  R.  14 
Eq.  456,  it  was  held  that  the  right  of  free  occu- 
pancy  of  a  house  entitled  the  occupant  either 
to  reside  in  it  or  to  let  it  during  life.  See  also 
Rabbeth  v.  Squire,  19  Beav.  70.  4  DeG.  & 
J.  406;  Whittome  v.  Lamb,  12  M.  &  W.  813,  13 
L.  J.  Exch.  205. 

Occupant  Distinguished  from  Settler. —  In  the 
one  case  residence  is  requisite,  in  the  other  it 
is  not,  for  occupancy  may  consist  of  cultiva- 
tion and  use,  without  actual  residence,  or  may 
be  by  tenancy.  People  v.  State  Treasurer,  7 
Mich.  370. 

"  Occupant  "  Used  in  Sense  of    "  Tenant."  — 

Brinkerhoff  v.  Everett,  38  111.  263;  Wright  v. 
Newton,  130  Mass.  552;  Welch  v.  Hodge,  94 
Mich.  493;  People  v.  Ambrecht,  (Supm.  Ct.) 
ir  Abb.  Pr.  (N.  Y.)  101. 

B  guaranteed  the  payment  of  A's  rent  "  so 
long  as  said  A  shall  occupy  said  premises." 
It  was  held  that  "  the  word  occupy  was  used 
not  simply  in  the  narrower  sense  of  actual  or 
personal  occupancy,  but  also  in  the  larger 
sense  of  tenancy  aciually  existing  under  the 
lease.  Such  use  of  the  word  is  not  uncom- 
mon."   Morrow  v.  Brady,  12  R.  I.  131. 

Lease.  (See  also  the  title  Leases,  vol.  18,  pp. 
637,680  et  seq.) — Permitting  persons  10  use 
small  portions  of  land  for  growing  potatoes  is 
a  breach  of  a  stipulation  in  a  lease  of  a  farm 
not  to  "  suffer  to  be  occupied  by  any  other 
person  "  without  consent.  Greenslade  v.  Tap- 
scott,  4  Tyrw.  566,  3  L.  J.  Exch.  328. 

Public  Lands  —  Town  Site.    (Ses  also  the  title 
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Public  Lands.) —  In  Hagar  v.  Wikoff,  2  Okla. 
587,  il  was  said:  "  Counsel  for  plaintiff  seem 
to  have  proceeded  upon  the  theory  that,  Staf- 
ford never  having  resided  upon  the  townsite, 
he  could  acquire  no  interest  therein.  This  is 
not  the  law.  The  lands  settled  for  townsite 
purposes  are  to  be  entered  for  the  use  and 
benefit  of  the  occupants  thereon.  Occujmncy 
may  consist  of  either  residence,  personal  occu- 
pancy, or  improvement.  One  who  erects,  or 
causes  at  his  expense  to  be  erected,  upon  a 
town  lot,  a  building  for  the  purpose  of  trade 
and  business  or  residence  is  an  occupant  as 
contemplated  by  the  Act  of  Congress  approved 
May  14,  1890,  although  he  has  never  resided 
in  the  town." 

In  Ilussey  v.  Smith,  1  Utah  129,  it  was  held 
that  an  occupant,  within  the  meaning  of  the 
Townsite  Law  (14  U.  S.  Stat,  at  L.  541),  was 
one  who  was  a  settler  or  resident  of  the  town, 
and  in  the  bona  fide,  actual  possession  of  the 
lot  at  the  time  when  entry  was  made. 

In  Matter  of  Selby,  6  Mich.  193,  it  was  held 
that  a  claimant  whose  petition  showed  that  the 
land  claimed  had  not  been  actually  occupied 
at  the  time  when  the  state  legislation  designed 
to  carry  out  such  act  was  adopted,  and  that  it 
was  afterwards  occupied  only  as  a  farm,  did 
not  come  within  the  provisions  of  such  act, 
and  was  entiiled  to  no  relief.  See  also  Carson 
v.  Smith,  12  Minn.  546;  Leech  v.  Rauch,  3 
Minn.  448. 

2.  Occupancy  as   Signifying  Residence. —  The 

word  occupancy  may  be  so  used  in  connection 
with  other  expressions,  or  under  peculiar  facts 
of  the  case,  as  to  signify  residence.  Robinson 
v.  Briggs,  L.  R.  6  Exch.  1;  Lawrence  v.  Ful- 
ton, 19  Cal.  690;  McKenzie  v.  Brandon,  71  Cal. 
211;  Gird  v.  Ray,  17  Cal.  352;  Wolfskill  v. 
Malajowich,  39  Cal.  279. 

Building  Contract.  —  In  a  contract  where 
there  was  a  stipulation  "  to  finish  said  house 
ready  for  occupancy,"  the  court  refused  to  de- 
termine that  omission  to  build  a  water  closet 
was,  as  a  matter  of  law,  a  breach  of  the  con- 
tract, but  left  it,  as  a  question  of  fact,  to  the 
jury  whether  a  water  closet  was  reasonably 
necessary  to  fit  the  house  for  occupancy . 
Cunningham  v.  Washburn,  119  Mass.  227. 

Live  On.  —  Where  a  testator  provided  that 
his  wife  should  hold,  use,  occupy,  and  enjoy 
his  entire  estate,  both  real  and  personal,  for  her 
natural  life,  the  court  said  that  by  the  word 
occupy  was  meant  that  she  was  to  live  on  it 
with  her  children,  servants,  and  employees. 
Rountree  v.  Dixon,  105  N.  Car.  354. 

Owner  and  Occupant  Distinguished.  (See  also 
the  title  Eminent  Domain,  7  Encyc.  of  Pl.  and 
Pr.  481  et  seq.)  —  In  H  unt  v.  Smilh,  9  Kan.  145, 
it  was  said  that  the  owner  of  land,  unless  he 
resided  upon  it,  was  not  the  occupant  of  the 
land  within  a  statute  providing  for  notice  in 
eminent  domain  proceedings.  See  also  An- 
derson v.  Vicary,  (1900)  2  Q.  B.  287,  69  L.  J. 
Q.  B.  D.  713;  Bangor  v.  Rowe,  57  Me.  439. 
And  see  Owner,/m>'. 

Occupancy  as  Affecting  Right  to  Homestead.  — 
See  the  title  Homestead,  vol.  15,  p.  575. 
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Personal  Property.  —  The  words  "occupancy"  and  "occupant"  may  apply  as 
well  to  the  possession  of  personal  property  as  to  the  possession  of  realty.1 

OCCUPATION.  (See  also  BUSINESS,  vol.  5,  p.  71,  and  see  the  title  LIFE 
Insurance,  vol.  19,  pp.  61,  68.  As  to  occupation  in  the  sense  of  occupancy 
of  land,  see  Occupancy  —  Occupy  —  Occupant  —  Occupier,  ante,  p.  765.) 
—  "Occupation"  signifies  the  principal  business  of  one's  life;  vocation; 
calling;  trade;  the  business  which  a  man  follows  to  procure  a  living  or  obtain 
wealth.2  It  has  been  held  that  the  word  "  occupation  "  refers  to  the  vocation, 
profession,  trade,  or  calling  in  which  the  person  is  engaged  for  hire  or  for 
profit,  and  does  not  extend  to  acts  and  duties  which  are  simply  incidents  con- 
nected with  the  daily  life  of  men  in  any  or  all  occupations,  or  to  mere  acts 
of  diversion  or  recreation.3  Thus,  occasional  acts  will  not  constitute  an 
occupation.4 

in  the  place  where  the  person  resides  he  may 
be  easily  identified."  Qtioting  Feast  v.  Rob- 
inson, 63  L.  J.  Ch.  321,  and  Luckin  v.  Ham- 
lyn,  21  L.  T.  N.  S.  366.  See  also  Sharp  v.  Mc- 
Henry,  38  Ch.  D.  450;  In  re  Fitzpatrick,  19  L. 
R.  Ir.  206. 

Life-insurance  Policy. — -In  an  insurance  pol- 
icy, where  there  is  a  question  as  to  the  occu- 
pation of  the  applicant,  it  is  not  a  satisfactory 
answer  to  describe  himself  as  "esquire,"  where 
he  follows  the  trade  of  an  ironmonger,  though 
such  a  misdescription  will  not  vitiate  the  pol- 
icy. Perrins  v.  Marine,  etc.,  Traveller's  Ins. 
Soc,  2  El.  &  El.  317,  105  E.  C.  L.  317.  See 
also  the  title  Life  Insurance,  vol.  19,  pp.61. 


1.  Personal  Property.  —  Pierson  v.  Post,  3  Cai. 
(N.  Y.)  175;  Walradt  v.  Phoenix  Ins.  Co.,  64 
Hun  (N.  Y  )  135,  affirming  136  N.  Y.  375;  Ger- 
mania  F.  Ins.  Co.  v.  Home  Ins.  Co.,  144  N.  Y. 
195;  Wood  v.  American  F.  Ins.  Co.,  149  N.  Y. 
3S2;  Herman  v.  Katz,  101  Tenn.  122. 

2.  Occupation.  —  Sharp  v.  McHenry,  38  Ch. 
D.  427,  57  L.  T.  N.  S.  606;  Allen  v.  Thomson, 
1  H.  &  N.  15;  Tuton  v.  Sanoner,  3  H.  &  N. 
282;  Schuchardt  v.  People,  99  111.  506;  O'Neill 
v.  Sinclair,  153  111.  532;  Love  v.  State,  31  Tex. 
Ctim.  469;  State  v.  Austin  Club,  89  Tex.  25; 
Standford  v.  Slate.  16  Tex.  App.  331;  Wil- 
liams v.  State,  23  Tex.  App.  499. 

Time  Necessary. -- In  Johnson  v.  State,  44 
Ala.  414,  it  was  held  that  to  constitute  an  occu- 
pation or  vocation,  some  time  during  which  it 
is  prosecuted  is  a  necessary  ingredient.  It 
need  not  be  protracted,  but  must  not  be 
momentary.  The  intention  of  the  parties  must 
govern,  and  that  is  for  the  jury. 

Bill  of  Sile.  (See  also  the  title  Bills  of  Sale, 
vol.  4.  p.  556.) — By  an  English  Bill  of  Sales 
Act,  it  was  necessary  that  the  affidavit  should 
describe  the  occupation  of  the  grantor.  In 
Keinble  v.  Addison,  (1900)  1  Q.  B.  430,  it  was 
held  that  a  bill  of  sale  given  by  a  married 
woman,  living  apart  from  her  husband,  where 
she  was  simply  described  as  a  married  woman, 
no  occupation  being  given,  was  invalid,  where 
in  fact  she  was  employed  as  manager  in  a 
dressmaking  business  at  a  weekly  salary. 
The  court  said:  "  The  word  occupation,  in 
this  act,  means  the  business  in  which  a  man 
is  usually  engaged  to  the  knowledge  of  his 
neighbors.  The  intention  is  that  such  a  de- 
scription shall  be  given  that  if  inquiry  be  made 
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Woman.  —  Under  a  statute  providing  that  no 
person  shall  be  precluded  or  debarred  from 
any  occupation,  profession,  or  employment  on 
account  of  sex,  a  woman  may  be  a  master  in 
chancery.  Schuchardt  v  People,  99  111.  501, 
39  Am.  Rep.  34.    See  also  Women. 

3.  Profitable  Employment. —  Union  Mut.  Acc. 
Asso.  v.  Frohard.  134  111.  228;  Holiday  v. 
American  Mut.  Acc.  Assoc.,  103  Iowa  183; 
Wildey  Casualty  Co.  v.  Sheppard,  61  Kan. 
354;  Kentucky  L.,  etc.,  Ins.  Co.  v.  Franklin, 

102  Ky.  512;  Miller  v.  Travelers'  Ins.  Co.,  39 
Minn.  550;  Tarde  v.  Benseman,  31  Tex.  282. 
See  also  State  v.  Austin  Club,  89  Tex.  20. 

4.  Holiday  v.  American  Mut.  Acc.  Assoc., 

103  Iowa  183;  Providence  L.  Ins.,  etc.,  Co.  v. 
Martin,  32  Md.  310;  Hess  v.  Preferred  Masonic 
Mut.  Acc.  Assoc.,  112  Mich.  199;  Stone  v.  U. 
S.  Casualty  Co.,  34  N.  J.  L.  373;  Williams  v. 
State,  23  Tex.  App.  499;  McNevin  v.  Canadian 
R.  Acc.  Ins.  Co.,  32  Ont.  287. 
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TAXES. 


By  Charles  H.  Street. 

I.  Definitions  and  General  Principles,  773. 

1.  Definitions,  773. 

2.  Difference  Between  License  Fee  and  Tax,  773. 

3.  Occupation  Taxes  Distinguished  from  Other  Taxes,  775. 

II.  Power  to  Require  License  or  Impose  Tax,  776. 

1.  Of  National  Government,  776. 

2.  Of  States,  776. 

a.  In  General,  776. 

b.  Limitations  of  Power,  777. 

c.  What  Occupations  May  Be  Taxed,  778. 

d.  Prohibitory  Legislation,  778. 

e.  Power  to  Tax  Licensed  Business,  778. 

f.  Poiver  to  Require  Several  Licenses  for  Same  Business,  778. 

g.  Power  to  Impose  Several  Taxes  on  Same  Business,  779. 

h.  Power  to  Tax  Occupations  Taxed  by  United  States,  jjg. 

i.  Power  to  Lmpose  Business  Tax  in  Addition  to  Other  Taxes,  779. 
j.  Power  to  Impose  Business  Tax  in  Lieu  of  Other  Taxes,  779. 

k.  Retaliatory  legislation,  780. 
/.  Delegation  of  Power,  780. 

(1)  In  General,  780. 

(2)  Power  Which  Cannot  Be  Delegated,  781. 

(3)  Exclusive  or  Concurrent  Poiver,  781. 

(4)  State  Not  Estopped  to  Tax  or  License,  781. 

(5)  How  Delegated,  781. 

(6)  Resumption  of  Power  by  Stale,  781. 

3.  Of  Subdivisions  of  State  and  Boards  Created  by  Statute,  781. 

a.  Counties  and  Other  Subdivisions  of  State,  781. 

b.  Boards  Created  by  Statute,  782. 

4.  Of  Municipal  Corporations,  782. 

a.  In  General,  782. 

b.  Limitations  of  the  Power,  783. 

(1)  Ordinances  Must  Be  Reasonable  and  Not  in  Restraint  of 

Trade,  783. 

(2)  Discrimination  Forbidden,  784. 

(3)  Creation  of  Monopolies  Forbidden,  784. 

(4)  No  Power  to  Tax  Business  Outside  of  City  Limits,  785. 

(5)  No  Power  to  License  Business  Forbidden  by  Law,  785. 

(6)  Ordinances  Partially  Invalid,  785. 

c.  What  Occupations  May  Be  Licensed  or  Taxed,  786. 

(1)  Tn  General,  786. 

(2)  Occupations  Taxed  or  Licensed  by  State,  786. 

(3)  Statutes  Prohibiting  Taxation  of  Certain  Occupations,  787. 

d.  Poiver  to  Tax  Licensed  Business,  787. 

e.  Poiver  to  Lmpose  Several  Licenses  or  Taxes  on  Same  Person  or 

Business,  787. 

f.  Power  to  Impose  Occupation  Tax  in  Addition  to  Property  Tax,  787. 

g.  Where  Slate  Tax  Is  Imposed  in  Lieu  of  All  Other  Taxes,  788. 

h.  Distinction  Between  Power  to  License  and  Power  to  Tax,  788. 

(1)  In  General,  788. 

(2)  As  to  Amount  of  License  Fee  or  Tax,  789. 
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i.  Prohibitory  Legislation,  790. 
/.  Delegation  of  Power  to  License,  791. 
III.  Constitutionality  of  Statutes  and  Ordinances,  791. 

1.  General  Principles,  791. 

a.  Presumption  in  Favor  of  Constitutionality ,  791. 

b.  Effect  and  Not  Phraseology  of  Statute  Decisive,  791. 

c.  Statutes  Partly  Unconstitutional,  792. 

d.  Who  May  Raise  Question,  792. 

2.  Under  United  States  Constitution,  792. 

a.  Commerce  Clause,  792. 

(1)  Ln  General,  792. 

(a)  Direct  Interference  with  Commerce,  792. 

(b)  Remote  and  Incidental  Interference  with  Commerce, 

793- 

Foreign  Corporations,  793. 
(d)  Business  of  Insurance  Not  Commerce,  793. 
(<?)  Solicitation  of  Laundry  Work  Not  Commerce,  79 

(2)  Tax  on  Sale  of  Goods  in  Original  Package,  794. 

(3)  Taxation  of  Sample  Agents,  Canvassers,  and  Commercial 

Travelers,  794. 

(4)  Taxation  of  Merchants  and  Peddlers,  795. 

(5)  Taxation  of  Telegraph  and  Telephone  Companies,  796. 

(6)  Taxation  of  Railroad,   Express,   and  Sleeping-car  Com- 

panies, 796. 

(7)  Taxation  of  Gross  Receipts,  797. 

(8)  State  Lnterference  with  Navigation,  797. 

(a)  In  General,  797. 

(b)  Ferry  Licenses,  797. 

(9)  Laws  Enacted  under  Police  Power,  797. 

{a)  In  General,  797. 

(6)  Sale  of  Intoxicating  Liquors,  798. 

b.  Provision  Forbidding  States  to  Levy  Duties  on  Imports  or  Exports, 

798:  .  .  r  „ 

c.  Provision  Forbidding  States  to  Lay  Tonnage  Duties,  -jcjg. 

d.  Provision  Guaranteeing  Privileges  and  Immunities  of  Citizens  in 

Several  Stales,  799. 

(1)  In  General,  799. 

(2)  Corporations  Not  Citizens  Within  This  Provision,  800. 

e.  Fourteenth  Amendment,  800. 

(1)  In  General,  800. 

(2)  Regulations  under  Police  Pcnver,  801. 

(3)  As  Regards  Foreign  Corporations,  801. 

f.  Provision  Forbidding  Impairment  of  Obligation  of  Contracts,  80 1 . 

(1)  In  General,  801. 

(2)  Corporate  Charters  and  Franchises  Not  Contracts  as  Regards 

Taxation,  802. 

(3)  Licenses  Not  Contracts,  802. 

(4)  Requirement   of  license  Not  Violation  of  Contract  for 

Exemption  from  Taxation,  802. 

g.  Provision  Forbidding  Taking  of  Private  Property  Without  Due 

Compensation,  802. 
//.  Provision  Regarding  Treaties  with  Foreign  Powers,  802. 

3.  Under  State  Constitutions,  802. 

a.  Requirement  that  Taxes  Shall  Be  Equal  and  Uniform,  802. 

(1)  In  General,  802. 

(2)  Uniformity  as  Regards  All  Persons  Belonging  to  Same 

Class,  804. 

b.  Requirement  that  Taxes  Shall  Be  Ad  Valorem,  805. 

c.  Provisions  Forbidding  Class  Legislation,  805. 

d.  Prohibition  of  Special  Legislation,  806. 
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e.  Provision  Guaranteeing  Right  of  Citizen   to   Pursue  Lawful 

Employment,  806. 

f.  Provision  Guaranteeing  Liberty  of  Press,  806. 

g.  Prohibition  of  Unreasonable  Searches,  806. 

//.  Provision  as  to  Scope  and  Title  of  Statutes,  806. 

IV.  How  Imposed  —  Determination  of  Amount,  806. 

1.  Necessity  for  Legislative  Action,  806. 

2.  Determination  of  Amount,  807. 

a.  In  General,  807. 

(1)  State  Taxes  and  Licenses,  807. 

(2)  Municipal  Taxes  and  Licenses,  807. 

b.  How  Scaled  or  Apportioned,  808. 

c.  Alteration  of  Amount,  809. 

V.  Construction  of  Statutes  and  Ordinances,  809. 

1.  Ln  General,  809. 

2.  7o  Whom  Applicable,  810. 

a.  Ln  General,  810. 

b.  J I 'hat  Constitutes  Doing  Business,  811. 

( 1 )  Ln  General,  811. 

(2)  Doing  Business  Within  State  or  City,  812. 

c.  Whether  Payable  by  Finn  or  by  Individual  Partners,  812. 

d.  Whether  Payable  by  Employer  or  by  Employee,  813. 

e.  Double  Taxation  or  Requirement  of  Several  Licenses,  814. 

(1)  Ln  General —  Where  Same  Person  Pursues  Several  Occu- 

pations, 814. 

(2)  Concurrent  Liability  under  Federal  and  State  Laws,  815. 

(3)  Concurrent  Liability  to  State,  County,  and  City,  815. 

VI.  Exemptions,  816. 

1.  Constitutional  Exemptions,  816. 

2.  Validity  of  Exemptions  in  Statutes  and  Ordinances,  816. 

3.  Exemption  from    Property   Taxes  Not  Exemption  from  Occupation 

Taxes,  816. 

4.  As  to  Corporations,  817. 

5.  License  Not  Exemption  from  Taxation,  817. 

6.  Rights  Conferred  by  United  States  Patent  Laws  Not  Exemptions  from 

Taxation  or  Licenses,  818. 

7.  Presumption,  818. 

8.  Construction  of  Exemption,  818. 

9.  Extent  of  Exemption,  818. 

VII.  Collection  of  License  Fee  or  Tax  —  Issuance  of  License,  818. 

1.  Formal  Assessment,  8i<S. 

2.  By  Whom  Collected,  818. 

3.  Collection  by  Suit  or  Summary  Process,  818. 

4.  When  Payable — Payment  in  Advance,  819. 

5.  Amount  Payable,  819. 

6.  Medium  of  Payment,  819. 

7.  Injunction  to  Restrain  Collection,  820. 

8.  Appropriation  of  Money  Paid,  820. 

9.  Application  for  License,  820. 

a.  Notice  of  Applicatio7i,  820. 

b.  Examination  of  Applicant,  820. 

c.  Requirement  of  Bond,  820. 

10.  Lssuance  and  Delivery  of  License,  820. 

a.  Necessity  for  Formal  License,  820. 

b.  Mandamus  to  Compel  Lssuance,  821. 

c.  Delivery  of  License,  821. 

11.  Right  to  Renewal  of  License,  821. 
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VIII.  Effect  of  Procuring  License  or  Paying  Tax,  821. 

1 .  In  Genera/,  821. 

2.  Territorial  Operation  of  License,  821. 

3.  When  License  Takes  Effect  —  Legalization  of  Prior  Acts,  822. 

4.  Duration  of  License,  822. 

5.  License  Not  Warrant  for  Violation  of  Laws  or  Creation  of  Nuisance, 

822. 

6.  License  to  Corporation  No  Bar  to  Quo  Warranto  Proceedings,  822. 

7.  Payment  of  Privilege  Tax  No  Exemption  from  Property  Tax,  822. 

8.  Irregular  or  Void  License,  822. 

IX.  Effect  of  Failure  to  Procure  License  or  Pay  Tax  —  Fines  and 
Penalties,  822. 

1.  Effect  on  Contracts  and  Claims  for  Services  Rendered,  822. 

a.  Express  Statutory  Provision  Invalidating  Contracts,  822. 

b.  Contracts  Void  by  Implication,  823. 

c.  Validation  of  Contracts  —  Amnesty  Statutes,  824. 

2.  Fines  and  Penalties,  824. 

a.  Power  to  Impose,  824. 

b.  Amount  of  Penalty,  825. 

c.  Enforcement  of  Penalties,  825. 

X.  Transfer  or  Assignment  of  Licenses,  825. 

XI.  Revocation  of  Licenses,  826. 

XII.  Recovery  Back  of  Money  Illegally  Exacted,  827. 

XIII.  Regulation  of  Licensed  Business,  827. 

XIV.  Repeal  of  Statutes  and  Ordinances,  828. 

CROSS-REFERENCES. 

For  occupation  taxes  and  licenses  imposed  on  particular  occupations  and  forms  of  business, 
see  the  concrete  titles  in  this  work,  such  as  BROKERS,  vol.  4,  p.  959;  HA  WK- 
ERS  AND  PEDDLERS,  vol.  15,  p.  290,  etc. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
titles  INTERSTATE  COMMERCE,  vol.  17,  p.  34;  INTOXICATING 
LIQUORS,  vol.  17,  p.  189;  ORDINANCES,  post;  TAXATION. 

1.  Definitions  and  General  Principles — 1.  Definitions.  —  a  License  is  a 
right  granted  by  some  competent  authority  to  carry  on  a  business  which  could 
not  be  exercised  without  such  grant.1 

A  Privilege  is  the  exercise  of  an  occupation  or  business  which  requires  a 
license  from  some  proper  authority  designated  by  a  general  law,  and  is  not 
open  to  all  or  to  any  one  without  such  license.2 

2.  Difference  Between  License  Fee  and  Tax.  —  Strictly  speaking,  there  is  a  dis- 
tinction between  a  license  granted  or  required  as  a  condition  precedent  before 
a  certain  business  can  be  carried  on  and  a  tax  assessed  on  the  business  in 


1.  License  Defined.  -—  Gibbons  v.  Ogden,  9 
Wheal.  (U.  S.)  1;  Paton  v.  People,  1  Colo.  77; 
People  v.  Raims,  20  Colo.  489;  Home  Ins.  Co. 
v.  Augusta,  50  Ga.  530;  Savannah  v.  Charlton, 
36  Ga.  460;  Wilkie  v.  Chicago,  188  111.  444; 
Shuman  v.  Ft.  Wayne,  127  Ind.  109;  State  v. 
Iloboken,  41  N.  J.  L.  71;  Hoefling  v.  San 
Antonio,  85  Tex.  228;  Cache  County  v.  Jen- 
sen, 21  Ulah  207. 

Certificate. —  Where  the  object  of  a  statute, 
as  declared  in  its  title,  is  the  licensing  of 
plumbers,  a  certificate  or  paper  granted  under 
such  statute  which,  by  its  express  terms,  au- 
thorizes the  recipient  to  engage  in  the  business 
of  plumbing  is  a  license.  Wilkie  v.  Chicago, 
188  111.  444. 


2.  Privilege  Defined.  —  Pullman  Southern 
Car  Co.  v.  Nolan,  22  Fed.  Rep.  276;  Columbia 
v.  Guest,  3  1  lead  (Tenn.)  413;  Mabrv  v.  Tarver, 
r  Humph.  (Tenn.)  94;  Wiltse  v.  State,  8  Heisk. 
(Tenn  )  544;  State  v.  Schlier,  3  Heisk.  (Tenn.) 
281;  Dun  v.  Cullen,  13  Lea  (Tenn.)  202; 
Clarke  v.  Montague,  3  I.ea  (Tenn.)  275 ;  Cate  ?>. 
State,  3  Snced  (Tenn.)  120;  Blaufield  v.  State, 
103  Tenn.  593;  Turnpike  Cases,  92  Tenn.  369; 
Kurth  v.  Slate,  86  Tenn.  134;  Pullman  South- 
ern Car  Co.  t.  Gaines,  3  Tenn.  Ch.  587. 

A  Privilege  Is  Whatever  the  Legislature  Chooses 
to  Declare  and  lax  as  such;  and  a  positive  pro- 
hibition or  the  power  to  prohibil  is  not  es- 
sential to  its  validity.  Burke  v.  Memphis,  94 
Tenn.  692. 
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which  such  license  may  authorize  one  to  engage.1  In  statutes,  however,  and 
even  in  the  decisions  of  the  courts,  this  distinction  is  frequently  disregarded ; 3 
and  in  order  to  determine  whether  a  sum  imposed  by  statute  or  ordinance  is 
a  license  fee  proper  or  a  tax,  it  is  generally  necessary  to  ascertain  the  purpose 
of  the  exaction  and  to  determine  the  power  by  virtue  of  which  it  is  made. 
Thus,  where  the  fee  is  imposed  for  the  purpose  of  regulation,  and  the  statute 
requires  compliance  with  certain  conditions  in  addition  to  the  payment  of  the 
prescribed  sum,  such  sum  is  a  license  proper,  imposed  by  virtue  of  the  police 
power;  but  where  the  fee  is  exacted  solely  for  revenue  purposes,  and  payment 
of  such  fee  gives  the  right  to  carry  on  the  business  without  the  performance 
of  any  further  conditions,  it  is  a  tax.3 

Distinction  Between  Useful  Occupations  and  Those  Dangerous  to  Society.  —  A  fee  which 
does  not  exceed  the  actual  expense  of  issuing  the  license  and  inspecting  and 
controlling  the  business  is  a  license  fee  proper.4  In  this  connection,  however, 
it  is  well  to  notice  that  the  so-called  license  fees  frequently  exacted  from  those 
who  pursue  useful  occupations  which  are  neither  hurtful  nor  pernicious  to 
society,  and  which  do  not  call  for  regulation  by  the  sovereign  power,  are  in  fact 
taxes,  exacted  under  the  revenue  power;5  while,  on  the  other  hand,  licenses 
imposed  on  the  liquor  traffic  and  other  occupations  which  call  for  regulation 
by  the  state  do  not  cease  to  be  licenses  proper  even  though  they  yield  a  revenue 
in  excess  of  that  required  for  the  purpose  of  regulation.6    Finally,  a  mere  tax 


1.  License  Fee  and  Tax  Not  Identical.  —  Henry 

v.  State,  26  Ark.  523;  Ft.  Smith  v.  Ayers,  43 
Ark.  82;  Savannah  v.  Charlton,  36  Ga.  460; 
Home  Ins.  Co.  v.  Augusta,  50  Ga.  530;  Daus 
v.  Macon,  103  Ga.  774;  Walker  v.  Springfield, 
94  III.  364;  Charity  Hospital  v.  Stickney,  2  La. 
Ann.  550;  Chilvers  v.  People,  11  Mich.  43; 
State  v.  Bixman,  162  Mo.  1;  Kittaning  Electric 
Light,  etc.,  Co.  v.  Kiuaning,  n  Fa.  Super. 
Ct.  31;  Exp.  Gregory,  1  Tex.  App.  753. 

2.  Terms  Used  Indifferently. —  Quartlebaum 
v.  Stale,  79  Ala.  1;  Faion  v.  People,  1  Colo  77; 
Wiley  v.  Owens,  39  Ind.  429. 

License  Is  Tax.  —  A  license  required  to  be 
obtained  by  the  payment  of  money  is  a  tax. 
State  -'.  Citizens'  Bank,  52  La.  Ann.  1086; 
Lucas  v.  Atly.-Gen.,  1 1  Gill  &  J.  (Md.)  490. 

In  Santa  Barbara  v.  Stearns,  51  Cal.  499,  it 
was  held  that  a  license  fee  for  the  transaction 
of  any  business  is  a  tax  within  the  meaning  of 
those  sections  of  the  California  Constitution 
and  Code  of  Civil  Procedure  which  provide 
that  the  Superior  Court  shall  have  jurisdiction 
of  cases  involving  the  legality  of  taxes. 

3.  Taxes  Imposed  for  Revenue  and  Licenses  for 
Regulation  —  United  Slates.  —  Royall  v.  Virginia, 
116  U.  S.  572;  In  re  Nichols,  48  Fed.  Rep.  164. 

Alabama.  —  Long  v.  State,  27  Ala.  32. 

Arkansas.  —  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370. 

California.  —  Matter  of  Guerrero,  69  Cal.  88; 
People  v.  Martin.  60  Cal.  153;  Merced  County 
v.  Helm,  102  Cal.  159. 

Colorado.  —  Kiowa  County  v.  Dunn,  21  Colo. 
185. 

Georgia.  —  Burch  v.  Savannah,  42  Ga.  596. 

Minnesota.  —  State  v.  Wagener,  77  Minn.  483, 
77  Am.  St.  Rep.  68r. 

Mississippi.  —  State  v.  Adler,  68  Miss.  487. 

Missouri.  —  Kansas  City  v.  Grush,  151  Mo. 
128;  St.  Louis  v.  Knox,  6  Mo.  App.  247;  Rine- 
hart  v.  Long,  95  Mo.  396. 

Nebraska.  —  German-American  F.  Ins.  Co. 
v.  Minden,  51  Neb.  870. 


North  Dakota.  —  Slate  v.  O'Connor,  5  N. 
Dak.  629. 

Ohio. — Toledo  v.  Buechele,  10  Ohio  Cit. 
Dec.  280:  Mays  v.  Cincinnati,  1  Ohio  St.  269. 

Pennsylvania.  —  Com.  v.  Muir,  180  Pa.  St 
47;  Oil  City  v.  Oil  City  Trust  Co.,  151  Pa.  St. 
454,  31  Am.  St.  Rep.  770. 

Rhode  Island.  —  State  v.  Foster,  22  R.  I.  163. 

Texas.  —  Baker  v.  Panola  County,  30 
Tex.  87. 

Wisconsin.  —  Fire  Department  v.  Helfen- 
stein,  16  Wis.  136. 

Imposition  for  Revenue  Not  Tax.  —  In  Illinois 
it  is  held  that  a  license  fee  is  not  a  tax,  within 
the  sense  of  the  state  constitution,  even  though 
it  is  exacted  solely  for  revenue  purposes. 
Howland  v.  Chicago,  108  111.  496;  Braun  v. 
Chicago,  no  111.  186;  Carrollton  v.  Bazzelte, 
159  111.  284;  Banta  v.  Chicago,  172  111.  204; 
Ballard  v.  Chicago,  69  111.  App.  638. 

A  Proper  License  Tax  Is  Not  a  Tax  at  Ail  within 
the  meaning  of  the  constitution,  or  even 
within  (he  ordinary  signification  of  the  word 
"  tax."  This  is  so  even  where  the  sum  ex- 
acted is  much  greater  than  ihe  cost  of  issuing 
the  license,  and  where  the  surplus  fund  inci- 
dentally arising  from  the  issuing  of  the  license 
goes  into  the  treasury  to  swell  the  general 
revenue  fund.  Leavenworth  v.  Booth,  15 
Kan.  627. 

4.  State  v.  Forcier,  65  N.  H.  42;  People  v. 
Jarvis,  19  N.  Y.  App.  Div.  466;  Slate  v.  Heine- 
mann,  80  Wis.  253.  27  Am.  St.  Rep.  34. 

5.  St.  Paul  v.  Traeger,  25  Minn.  248,  33  Am. 
Rep.  462;  State  v.  Columbia,  6  S.  Car.  I. 

Contra.  —  The  licensing  power  is  not  re- 
stricted to  trades,  occupations,  or  classes  of 
business  which  are  immoral  or  injurious  to 
society;  nor  is  it  necessary  that  there  should 
be  power  to  suppress  the  business.  Braun  v. 
Chicago,  no  111.  186. 

6.  East  St.  Louis  v.  School  Trustees,  102  III. 
48g,  40  Am.  Rep.  606;  Indianapolis  v.  Bieler, 
138  Ind.  30. 
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imposed  upon  a  business  or  occupation,  whether  useful  or  otherwise,  is  not  a 
license  unless  the  levy  confers  a  right  or  privilege  as  to  the  business  which 
would  not  otherwise  exist.1 

3.  Occupation  Taxes  Distinguished  from  Other  Taxes  —  Not  Property  Taxes. — Occu- 
pation taxes  are  not  property  taxes,  and  therefore  are  not  subject  to  the 
restrictions  imposed  upon  property  taxation  by  statutes  and  state  constitu- 
tions.2 It  is  sometimes  difficult  to  determine  from  the  wording  of  a  statute 
or  ordinance  whether  the  tax  imposed  thereby  is  upon  property  or  upon  busi- 
ness; but  where  it  is  clearly  a  property  tax,  it  will  be  so  regarded,  even 
though  called  a  business  tax,3  and,  on  the  other  hand,  a  tax  which  is  levied 
upon  persons  on  account  of  their  business  will  be  construed  as  a  business  tax, 
even  though  it  is  graduated  according  to  the  property  used  in  such  business.4 
Taxes  upon  the  aggregate  purchases  of  a  merchant,5  the  gross  receipts  of 
a  business,6  or  the  premiums  received  by  an  insurance  company7  are  business 
taxes;  but  bonuses  given  for  corporate  franchises8  or  taxes  upon  the  capital 
stock  of  corporations  9  are  not. 

1.  Tax  Not  License  unless  Privilege  Is  Conferred. 
—  Hartford  F.  Ins.  Co.  v.  Peoria,  156  111.  420; 
Youngblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654;  Adler  v.  Whitbeck,  44  Ohio  St.  539; 
Blaufield  v.  State,  103  Tenn.  593;  Cache 
County  v.  Jensen,  21  Uiah  207. 

Tax  Which  Confers  Privilege  Is  License.  — 
Where  paymeni  of  the  tax  confers  the  right  to 
carry  on  the  business,  such  payment  and  the 
receipt  therefor  amount  in  substance  to  a 
license.  Galloway  v.  Stewart.  49  Ind.  156,  19 
Am.  Rep.  677. 

Where  the  right  to  engage  in  a  business  is 
dependent  upon  both  the  procurement  of  a 
license  and  the  payment  of  an  occupation  tax, 
the  sum  paid  for  the  tax  constitutes  license 
money  within  the  provision  of  the  constitution 
appropriating  license  moneys  to  the  school 
fund.  Stale  v.  Aitkin,  (Neb.  1901)  85  N.  W. 
Rep.  395. 

2.  Not  Property  Taxes  —  United  States.  — 
Savings  Soc.  v.  Coite,  6  Wall.  (U.  S.)  594; 
Hamilton  Mfg.  Co.  v.  Massachusetts,  6  Wall. 
(U.  S.)  632;  Provident  Inst.  v.  Massachusetts, 
6  Wall.  (U.S.)  611;  Pullman  Southern  Car  Co. 
v.  Nolan,  22  Fed.  Rep.  276. 

Alabama.  —  Goldsmith  v.  Huntsville,  120 
Ala.  182;  Capital  City  Water  Co.  v.  Mont- 
gomery County,  117  Ala.  303. 

Georgia.  —  Burch  v.  Savannah,  42  Ga.  596; 
Rome  v.  McWilliams,  52  Ga.  251;  Decker  v. 
McGowan,  59  Ga.  805;  Johnston  v.  Macon,  62 
Ga.  645;  Mutual  Reserve  Fund  L.  Assoc.  v. 
Augusta,  109  Ga.  73. 

Iowa,  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  77  Am.  St.  Rep.  548. 

Kansas.  —  In  re  Martin.  62  Kan.  638. 

Kentucky.  —  Louisville  City  R.  Co.  v.  Louis- 
ville, 4  Bush  (Ky.)  478. 

Louisiana.  —  Blanks  v.  Bastrop,  18  La.  Ann. 
534;  New  Orleans  v.  Louisiana  Sav.  Bank, 
etc.,  Co.,  31  La.  Ann.  637;  Wintz  v.  Girardey, 
31  La.  Ann.  381;  New  Orleans  v.  Metropoli- 
tan Loan  Sav..  etc.,  Bank,  31  La.  Ann.  310; 
Wallers  v.  Duke,  31  La.  Ann.  668;  State  v. 
Citizens'  Bank,  52  La  Ann.  1086;  Munici- 
pality No.  Two  v.  Dubois,  10  La.  Ann.  56. 

Maine. — State  v.  Western  Union  Tel.  Co., 
73  Mc.  518. 

Massachusetts. — Com.  v.  Lancaster  Sav. 
Bank,  123  Mass.  493. 

Mississippi.  —  Orton  v.  Brown,  35  Miss.  426. 


Montana.  —  State  v.  Camp  Sing,  18  Mont. 
128,  56  Am.  St.  Rep.  551. 
Nevada.  —  Ex  p.  Cohn,  13  Nev.  424. 
Ohio.  —  State  v.  Adams  Express  Co.,  3  Ohio 
Dec.  326;    Baker  v.  Cincinnati,  11  Ohio  Si. 
534- 

South  Carolina.  —  Florida  Cent.,  etc.,  R.  Co. 
v.  Columbia,  54  S.  Car.  266. 

Tennessee.  —  Howe  Mach.  Co.  v.  Cage.  9 
Baxt.  (Tenn.)  518;  State  v.  Crawford,  2  Head 
(Tenn.)  460;  Taylor  v.  Vincent,  12  Lea  (Tenn.) 
282,  47  Am.  Rep.  338;  Knoxville,  etc.,  R.  Co. 
v.  Harris,  99  Tenn.  684. 

Texas. — Ex  p.  Gregory,  1  Tex.  App.  753; 
Thompson  v.  State,  17  Tex.  App.  253;  Texas 
Banking,  etc.,  Co.  v.  State,  42  Tex.  636. 

Qualification  of  Rule.  —  In  Virginia,  however, 
it  has  been  held  that  a  tax  on  the  business  of 
selling  property  is  a  tax  upon  the  property  it- 
self, to  the  extent  that  a  tax  cannot  be  imposed 
upon  such  business  unless  the  property  sold 
is  taxable.    Com.  v.  Maury,  82  Va.  883. 

3.  Livingston  v.  Albany,  41  Ga.  21 ;  Kenny  v. 
Harwell,  42  Ga.  416;  Brookfield  v.  Tooey,  141 
Mo.  619. 

Tax  on  Streetcars.  —  Where  a  ordinance  pur- 
porting to  impose  a  business  tax  on  streetcar 
companies  did  not  mention  the  companies  as 
the  subject  of  taxation,  but  imposed  the  tax 
upon  the  cars  belonging  to  the  company,  it 
was  held  that  the  tax  was  one  upon  property. 
Harrisburg  v.  East  Harrisburg  Pass.  R.  Co., 
4  Pa.  Dist.  683. 

4.  Kentz  v.  Mobile,  120  Ala.  623;  Atlanta 
Nat.  Bldg.,  etc.,  Assoc.  v.  Stewart,  109  Ga. 
80;  Meriam  v.  New  Orleans,  14  La.  Ann.  318; 
Hodgson  v.  New  Orleans,  21  La.  Ann.  301; 
York  v.  Chicago,  etc.,  R.  Co.,  56  Neb.  572. 

6.  Tax  on  Aggregate  Purchases.  —  Albertson 
v.  Wallace,  81  N.  Car.  479. 

6.  Tax  on  Gross  Receipts. — Atlanta  Nat.  Bldg., 
etc.,  Assoc.  v.  Stewart,  109  Ga.  80;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521. 
Contra,  Drexel  v.  Com.,  46  Pa.  St.  31. 

7.  Tax  on  Insurance  Premiums.  —  Exp  Cohn, 
13  Nev.  424. 

8.  Bonus  for  Corporate  Franchise. —  Newport 
v.  South  Covington,  etc.,  St.  R.  Co.,  89  Ky. 
29;  Honduras  Commercial  Co.  v.  State  Board 
of  Assessors.  54  N.  J.  L.  278. 

9.  Tax  on  Capital  Stock.  —  Com.  v.  Standaid 
Oil  Co.,  101  Pa.  St.  1 19. 
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Not  income  or  Poll  Taxes. — Business  taxes  are  neither  income  taxes1  nor  poll 
taxes,'  in  the  ordinary  meaning  of  those  terms. 

Tax  on  Sales  —  Tax  on  Articlo  Sold. — A  tax  on  the  sale  of  an  article  is  in  effect  a 
tax  upon  the  article  sold,  as  regards  the  limitations  imposed  by  the  Federal 
Constitution  upon  the  taxing  powers  of  the  states.3 

II.  Power  to  Require  License  or  Impose  Tax  —  1.  Of  National  Government. 
—  The  federal  government  may  tax  the  businesses  or  occupations  of  indi- 
viduals, subject  to  the  prohibition  of  any  interference  with  the  internal  regu 
latipns  of  the  states,'1  and  may  likewise  require  licenses  for  the  pursuit  of 
various  kinds  of  business.5 

Licenses  and  Taxes  for  District  of  Columbia.  —  Congress  may  also  enact  laws  impos- 
ing occupation  taxes  or  licenses  for  the  District  of  Columbia,  subject  to  the 
limitations  of  the  United  States  Constitution.6 

2.  Of  States  —  a.  In  Gkneral. — A  number  of  the  state  constitutions 
expressly  authorize  the  imposition  of  occupation,  business,  privilege,  or 
license  taxes ;  and  even  in  the  absence  of  such  constitutional  provisions,  the 
legislature  may  impose  taxes  of  this  nature,  or  require  licenses,  subject  to  the 
limitations  imposed  by  the  Constitution  of  the  United  States  and  the  consti- 
tution of  the  state  itself.7 


1.  Not  Income  Taxes.  —  Magneau  v.  Fremont, 
30  Neb.  843,  27  Am.  St.  Rep.  436;  Williams- 
port  v.  Stearns,  12  Pa.  Co.  Ct.  625;  Ould  v. 
Richmond,  23  Gratt.  (Va.)  464,  14  Am.  Rep. 
139. 

2.  Not  Poll  Taxes.  —  Rome  v.  McWilliams,  52 
Ga.  251;  Burch  v.  Savannah,  42  Ga.  5q6; 
Egan  v.  Charles  County  Ct.,  3  Har.  &  M.  (Md.) 
169;  State  v.  Gazlay,  5  Ohio  15. 

3.  Tax  on  Sale  —  Tax  on  Article  Sold.  —  Howe 
Mach.  Co.  v.  Gage,  100  U.  S.  676;  Cook  v. 
Pennsylvania,  97  U.  S.  566;  Welton  v.  Mis- 
souri, 91  U.  S.  275;  Brown  v.  Maryland.  12 
Wheat.  ^U.  S.)  419;  Ex  p.  Brown,  48  Fed.  Rep. 
435;  Exp.  Hanson,  28  Fed.  Rep.  127;  Daniel 
v.  Richmond,  78  Ky.  542. 

4.  Power  of  Congress  to  Impose  Occupation 
Taxes.  —  Brown  v.  Maryland,  12  Wheat.  (U. 
S.)  419;  License  Tax  Cases,  5  Wall.  (U.  S.) 
462;  Erie  R.  Co.  v.  State,  31  N.  J.  L.  531,  86 
Am.  Dec.  226. 

6.  Power  of  Congress  to  Require  Licenses.  — 
License  Tax  Cases,  5  Wall.  (U.  S.)  462;  U.  S. 
v.  Kenton,  2  Bond  (U.  S.)  97.  But  see  U.  S. 
v.  The  Steamboat  Jam  s  Morrison,  Newb. 
Adm.  241,  26  Fed.  Cas.  No.  15,465. 

6.  Lasley  v.  District  of  Columbia,  14  App. 
Cas.  (D.  C.)  407. 

The  Former  Legislative  Assembly  of  the  District 
of  Columbia,  while  it  existed,  had  power  to  im- 
pose occupation  taxes  and  require  licenses, 
under  authority  delegated  to  it  by  Congress. 
District  of  Columbia  v.  Humason,  2  MacArthur 
(D.  C.)  158;  In  re  Hennick,  5  Mackey  (D.  C.) 
489;  Lasley  v.  District  of  Columbia,  14  App. 
Cas.  (D.  C.)  407;  In  re  Wilson,  19  D.  C.  341. 

Delegation  of  Power  to  Commissioners.  —  Under 
authority  delegated  to  them  by  Act  of  Con- 
gress the  commissioners  of  the  District  of 
Columbia  m-iy  provide  for  the  licensing  of 
plumbers.  The  regulations  which  they  pre- 
scribe must  be  reasonable;  and  they  cannot 
delegate  to  a  board  of  examiners  the  discre- 
tionary right  of  passing  finally  upon  applica- 
tions for  licenses.  U  S.  v.  Ross,  5  App.  Cas. 
(D.  C.)  241. 

7  State  May  License  or  Tax  —  United  States.  — 
Ficklen  v.  Shelby  County  Taxing  Dist.,  145 


U.  S.  1;  Webber  v.  Virginia,  103  U.  S.  344; 
State  Railroad  Tax  Cases,  92  U.  S.  575;  Wel- 
ton v.  Missouri,  91  U.  S.  275;  Case  of  State 
Tax  on  Foreign-held  Bonds,  15  Wall.  (U.  S.) 
330;  Savings  Soc.  v.  Coite,  6  Wall.  (U.  S.)  594; 
Nathan  v.  Louisiana,  8  How.  (U.  S.)  73; 
Webster  v.  Bell,  (C.  C.  A.)  68  Fed.  Rep.  183; 
Railroad  Tax  Cases,  13  Fed.  Rep.  722. 

Alabama.  —  Osborne  v.  Mobile,  44  Ala.  493; 
Jones  v.  Page,  44  Ala.  657;  Goldthwaite  v. 
Montgomery,  50  Ala.  486;  Cousins  v.  State,  50 
Ala.  113,  20  Am.  Rep.  290;  Seymour  v.  State, 
51  Ala.  52;  Capital  City  Water  Co.  v.  Mont- 
gomery Countv,  117  Ala.  303. 

Arizona. — Sydow  v.  Territory,  (Ariz.  1894) 
36  Pac.  Rep.  214. 

California.  —  People  v.  Coleman,  4  Cal.  46, 
60  Am  Dec.  581;  San  Jose  v.  San  Jose,  etc., 
R.  Co.,  53  Cal.  475;  Matter  of  Guerrero,  69 
Cal.  88. 

Colorado.  —  Ames  v.  People,  25  Colo.  508. 

Connecticut.  —  Slate  v.  Conlon,  65  Conn.  478, 
48  Am.  St.  Rep.  227. 

Florida.  — Young  v.  Thomas,  17  Fla.  169,  35 
Am.  Rep.  93. 

Illinois.  —  Howland  v.  Chicago,  108  111.  496; 
Hartford  F.  Ins.  Co.  v.  Peoria,  156  111.  420; 
Banta  v.  Chicago,  172  111.  204;  Wilkie  v.  Chi- 
cago, 188  111.  444. 

Indiana.  —  Wiley  v.  Owens,  39  Ind.  429. 

Kansas. —  Leavenworth  v.  Booth,  15  Kan. 
627;  Newton  v.  Atchison,  31  Kan.  1 5 1 ,  47  Am. 
Rep.  486;  In  re  Martin,  62  Kan.  638. 

/ ouisiana.  —  State  v.  Volkman,  20  La.  Ann. 
585;  Walters  v.  Duke,  31  La.  Ann.  668. 

Massachusetts.  —  Ally. -Gen.  v.  Bay  State 
Min.  Co.,  99  Mass.  148,  96  Am.  Dec.  717; 
Com.  v.  Lancaster  Sav.  Bank,  123  Mass.  493; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Com., 
133  Mass.  161. 

Michigan.  —  Walcott  v.  People,  17  Mich.  68. 

Mississippi.  —  Stewart  v.  Potts,  49  Miss.  749. 

Missouri.  —  St.  Louis  v.  Laughlin,  49  Mo. 
559;  American  Union  Express  Co.  v.  St.  Joseph, 
66  Mo.  675,  27  Am.  Rep.  382;  St.  Louis  v. 
Sternberg,  69  Mo.  289. 

Nebraska.  —  State  v.   Lancaster  County,  4 
Neb.  537,  19  Am.  Rep.  641. 
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Corporations  Equally  Liable  with  Natural  Persons.  —  A  private  corporation  may  be 
taxed  on  account  of  its  business  to  the  same  extent  as  a  natural  person;1  and 
furthermore  a  state  may  license,  tax,  or  exclude  foreign  corporations  at  its 
pleasure,  so  long  as  interstate  commerce  is  not  interfered  with,  and  provided 
such  corporations  are  not  in  the  employ  of  the  federal  government.2 

Expediency  of  Legislation  Not  for  Courts.  — ■  The  wisdom  or  expediency  of  legisla- 
tion in  regard  to  taxes  and  licenses  rests  with  the  legislative  branch  of  the  gov- 
ernment alone,  and  the  courts  will  not  interfere  so  long  as  the  law  imposing 
the  license  or  tax  is  constitutional.3 

b.  Limitations  of  Power.  —  This  power  of  taxation,  however,  is  neces- 
sarily limited  to  subjects  within  the  jurisdiction  of  the  power  levying  the  tax, 
and  a  state  cannot  tax  persons  residing  within  its  borders  on  account  of  busi- 
ness which  they  carry  on  beyond  its  jurisdiction;4  nor  can  it  discriminate 
against  nonresidents,  or  against  the  sale  of  goods  manufactured  or  produced 
in  another  state.5  Moreover,  in  some  states  the  legislatures  can  impose  such 
taxes  for  state  purposes  only,  and  taxes  for  county,  town,  or  municipal  pur- 
poses must  be  levied  by  the  counties,  towns,  or  cities  themselves,  under 
authority  vested  in  them  by  the  legislature  under  constitutional  provisions 
therefor.6 


Nevada. — Ex  p.  Robinson,  12  Nev.  263,  28 
Am.  Rep.  794. 

New  Jersey.  —  Tatem  v.  Wright,  3  N.  J.  L. 
429;  Standard  Underground  Cable  Co.  v. 
Any. -Gen.,  46  N.  J.  Eq.  27c,  19  Am.  St.  Rep. 
394- 

Neiv  York.  —  People  v.  Equitable  Trust  Co., 
96  NT.  Y.  387;  Fire  Department  v.  Stanton,  159 
N.  Y.  225. 

North  Carolina.  —  Holland  v.  Islet,  77  N. 
Car.  1;  Wilmington  v.  Macks,  86  N.  Car.  88, 
41  Am.  Rep.  443;  Slate  v.  Long,  95  N.  Car. 
5S2,  59  Am.  Rep.  263;  State  v.  Stevenson,  109 
N.  Car.  730,  26  Am.  St.  Rep.  595;  State  v. 
French,  109  N.  Car.  722,  26  Am.  St.  Rep.  590; 
State  v.  Gorham,  115  N.  Car.  721,  44  Am.  St. 
Rep.  494;  State  v.  Worth,  116  N.  Car.  1007. 

Ohio.  —  State  v.  Adams  Express  Co.,  3  Ohio 
Dec.  326;  Marmet  v.  State,  45  Ohio  St.  63. 

Pennsylvania.  —  Com.  v.  Lippincott,  7  Pa. 
Co.  Ct.  32;  Com.  v.  Winslow,  7  Pa.  Co.  Ct. 
667;  Biddle  v.  Com.,  13  S.  &  R.  (,Pa.)  405. 

South  Carolina.  — State  v.  Hayne,  4  S.  Car. 
403;  Florida  Cent.,  etc.,  R.  Co.  v.  Columbia, 
54  S.  Car.  266. 

Tennessee.  —  Howe  Mach.  Co.  v.  Cage.  9 
Baxt.  (Tenn.)  518;  Adams  v.  Somerville,  2 
Head  (Tenn.)  364;  Wihse  v.  State,  8  Heisk. 
(Tenn.)  544;  Friedman  v.  Mathes,  8  Heisk. 
(Tenn.)  488  ;  Columbia  v.  Beasly,  1 
Humoh.  (Tenn.)  240,  34  Am.  Dec.  646;  Pull- 
man Southern  Car  Co.  v.  Gaines,  3  Tenn.  Ch. 
587;  Jenkins  v.  Ewin,  8  Heisk.  (Tenn.)  456; 
Turnpike  Cases,  92  Tenn.  369. 

Texas.  —  Ex  p.  Williams,  3 1  Tex.  Crim.  262 ; 
Ex  p.  Schmidt,  2  Tex.  App.  196;  Ex  p.  Slaren, 
3  Tex.  App.  662;  Languille  v.  State,  4  Tex. 
App.  312;  Tonella  v.  State,  4  Tex.  App.  325; 
Fahey  v.  State,  27  Tex.  App.  146,  11  Am.  St. 
Rep.  182;  Slate  v.  Stephens,  4  Tex.  137;  State 
v.  Bock,  9  Tex.  369;  Blessing  v.  Galveston,  42 
Tex.  641;  Western  Union  Tel.  Co.  v.  State,  55 
Tex.  314. 

Virginia.  —  Com.  v.  Maury,  82  Va.  883; 
Cuthbiu  v.  Com.,  85  Va.  899;  Com.  v.  Moore, 
25  Gratt.  (Va.)  951. 

Wisconsin.  —  State  v.  Benzenberg,  101  Wis. 
172. 


1.  Corporations  Equally  Liable  with  Natural 
Persons.  —  Savings  Soc.  v.  Coite,  6  Wall.  (U. 
S.)  594;  Case  of  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  (U.  S.)  300;  State  Railroad 
Tax  Cases,  92  U.  S.  575;  Memphis  Gas  Light 
Co.  v.  Taxing  Dist.,  109  U.  S.  398;  Com.  v. 
Lancaster  Sav.  Bank,  123  Mass.  493;  Tatem 
v.  Wright,  23  N.  J.  L.  429. 

2.  May  License,  Tax,  or  Exclude  Foreign  Cor- 
porations.—  See  the  titles  Foreign  Corpora- 
tions, vol.  13,  pp.  860,  861;  Interstate  Com- 
merce, vol.  17,  pp.  105,  106;  and  the  following 
cases  in  addition  10  those  ili<  re  cited:  Horn 
Silver  Min.  Co.  v.  New  York,  143  U.  S.  305; 
Western  Union  Tel.  Co.  v.  Lieb,  76  III.  172; 
Hartford  F.  Ins.  Co.  v.  Peoria,  156  111.  420; 
Moline  Plow  Co.  v.  Wilkinson,  105  Mich. 
57;  Lumberville  Co.  v.  Delaware  Bridge  State 
Board  of  Assessors,  55  N.  J.  L.  529;  Com.  v. 
Standard  Oil  Co.,  101  Pa.  St.  119;  Slaughter 
v.  Com.,  13  Gratt.  (Va.)  767;  Fire  Department 
v.  Helfenstein,  16  Wis.  136. 

3.  Expediency  of  Legislation  Not  for  Courts.  — 
Com.  v.  Fowler,  96  Ky.  166;  State  v.  Wagener, 
77  Minn.  483,  77  Am.  St.  Rep.  681;  State  v. 
French,  109  N.  Car.  722,  26  Am.  St.  Rep.  590; 
State  v.  Stevenson,  109  N.  Car.  730,  26  Am. 
St.  Rep.  595;  State  v.  Stephens,  4  Tex.  137; 
State  v.  Bock,  9  Tex.  369;  Thompson  v.  Slate, 
17  Tex.  App.  253;  State  v.  Carey,  4  Wash.  424. 

4.  Cannot  Tax  Business  Outside  of  State.  —  Case 
of  State  Tax  on  Foreign-held  Bonds,  15  Wall. 
(U.  S  )  300;  Fisher  v.  Rush  County,  19  Kan. 
414;  People  v.  Equitable  Trust  Co.,  96  N.  Y. 
387;  Com.  v.  Standard  Oil  Co.,  101  Pa.  St.  119. 

5.  Kiowa  County  v.  Dunn,  21  Colo.  185; 
Rodgers  v.  McCoy,  6  Dak.  23S.  See  also  the 
title  Interstate  Commerce,  vol.  17,  p.  108  et 
se</.,  and  see  infra,  this  title.  Constitutionality 
of  Statutes  and  Ordinances. 

6.  State  Can  Tax  Only  for  State  Purposes.  — 
People  v.  Martin,  60  Cal.  153;  State  v.  Ash- 
brook,  154  Mo.  375,  77  Am.  St.  Rep.  765;  State 
v.  Wheeler.  33  Neb.  563;  German  American 
F.  Ins.  Co.  v.  Minden,  51  Neb.  870. 

In  Montana  the  legislature  may  tax  occupa- 
tions for  county,  town,  or  municipal  purposes. 
The  constitutional  provision  prohibiting  taxa- 
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Agencies  and  Instruments  of  Federal  Government.  —  A  State  cannot  impose  a  tax 
upon  the  business  of  an  agency  or  instrument  of  the  federal  government,  such 
as  a  national  bank  1  or  a  railroad  or  telegraph  company  which  is  operating 
under  a  franchise  granted  by  the  United  States.2 

c.  What  Occupations  May  Be  Taxed. — In  the  absence  of  constitutional 
limitations,  all  occupations  and  forms  of  business  may  be  taxed ;  but  when 
the  constitution  specifically  designates  certain  occupations  for  taxation,  the 
right  to  tax  others  is  denied  by  implication.3 

</.  PROHIBITORY  LEGISLATION.  —  In  regard  to  certain  forms  of  business 
which  are  inherently  harmful  and  dangerous  to  society,  the  legislature  may 
either  enact  statutes  which  are  directly  prohibitory  or  may  accomplish  the 
same  end  indirectly,  by  requiring  a  license  fee  so  high  as  to  amount  to  a  pro- 
hibition of  the  business;4  but  useful  occupations  which  are  not  detrimental 
to  the  public  cannot  be  unduly  restricted  or  substantially  prohibited  under 
the  guise  of  police  regulation.5 

e.  Power  to  Tax  Licensed  Business.  —  The  legislature  may  provide 
that  persons  pursuing  a  certain  business  shall  both  procure  a  license  and  pay  a 
business  tax.0 

/.  Power  to  Require  Several  Licenses  for  Same  Business. — A 
statute  is  valid  which  provides  that  persons  desiring  to  engage  in  a  certain 


tion  by  the  state  for  such  purposes  applies  only 
to  property  taxation,  and  not  to  license  taxes. 
State  v.  Camp  Sing,  18  Mont.  128,  56  Am.  St. 
Rep.  551. 

1.  Cannot  Tax  Business  of  National  Bank.  — 

Macon  v.  Ma'-.on  First  Nat.  Bank,  59  Ga.  648; 
Brooks  v.  State,  (Tex.  Civ.  App.  1900)  58  S. 
VV.  Rep.  1032. 

2.  Cannot  Tax  Business  of  Railroad  Operating 
under  Franchise  from  United  States.  —  San  Benito 
County  v.  Southern  Pac.  R.  Co.,  77  Cal.  518, 
following  California  v.  Central  Pac.  R.  Co., 
127  U.  S.  1.  And  see  Com.  v.  Texas,  etc.,  R. 
Co.,  98  Pa.  St.  90. 

As  to  Telegraph  Companies  see  infra,  this  title, 
Constitutionality  of  Statutes  and  Ordinances  — 
Taxation  of  Telegraph  and  Telephone  Companies. 

3.  What  Occupations  May  Be  Taxed  —  In  Gen- 
eral.—  Banta  v.  Chicago,  [72  111.  204;  How- 
land  v.  Chicago,  108  111.  496;  Walcott  v.  Peo- 
ple, 17  Mich.  68. 

Under  the  Constitution  of  Arkansas  the  legisla- 
ture cannot  tax  for  state  revenue  any  privileges 
except  those  which  are  ascertained  and  recog- 
nized to  be  such  at  common  law.  Gibson  v. 
Pulaski  County,  2  Ark.  309;  Stevens  v.  State, 
2  Ark.  291,  35  Am.  Dec.  72;  State  v.  Hanger, 
5  Ark  412;  Washington  v.  State,  13  Ark.  752; 
Little  Rock  v.  Barton,  33  Ark.  436;  Baker  v. 
State,  44  Ark.  134;  State  v.  Washmood,  58 
Ark.  609;  Hynes  v.  Briggs,  41  Fed.  Rep.  468. 

But  it  may  tax  common-law  privileges, 
Baker  v.  State,  44  Ark.  134:  New  Home  Sew- 
ing Mach.  Co.  v.  Fletcher,  44  Ark.  139;  or  such 
privileges,  pursuits,  and  occupations  as  are  of 
no  real  use  to  society,  Straub  v.  Gordon,  27 
Ark.  625. 

And  it  may  authorize  counties  and  towns  to 
regulate  or  [tax  callings  and  pursuits  for 
county  and  municipal  purposes,  and  as  police 
regulations.  Washington  v.  State,  13  Ark.  752; 
Little  Rock  v.  Barton,  33  Ark.  436;  Baker  v. 
State,  44  Ark.  134. 

The  Provision  in  the  Constitution  of  Nebraska 
authorizing  the  legislature  to  tax  certain  oc- 
cupations does  not  prevent  the  legislature 


from  granting  to  municipal  corporations  the 
power  to  tax  other  occupations,  not  named 
therein,  for  municipal  purposes  alone.  York 
v.  Chicago,  etc.,  R.  Co  ,  56  Neb.  572. 

The  Constitution  of  Virginia,  after  specifying 
certain  occupations  which  may  be  taxed, 
further  authorizes  a  tax  on  all  other  business 
which  cannot  be  reached  by  the  ad  valorem 
system.  Lewellen  v.  Lockhart,  21  Gratt.  (Va.) 
570;  Norfolk  v.  Norfolk  Landmark  Pub.  Co., 
95  Va.  564.  And  it  has  been  held  that  the 
question  as  to  what  forms  of  business  cannot 
be  reached  by  the  ad  valorem  system  rests 
largely  in  the  discretion  of  the  legislature. 
Hirsb  v.  Com.,  21  Gratt.  (Va.)  785;  Com.  v. 
Moore,  25  Gratt.  (Va.)  051. 

Under  the  Constitution  of  Tennessee  the  legisla- 
ture may  declare  to  be  a  privilege  any  occupa- 
tion which  it  chooses,  and  may  tax  it  as  such. 
This  right  does  not  depend  upon  the  power  to 
prohibit  the  occupation  in  question.  Burke  v. 
Memphis,  94  Tenn.  692;  Kurth  v.  State,  86 
Tenn.  134;  Mabry  v.  Tarver,  1  H  umph.  (Tenn.) 
94;  Jenkins  v.  Ewin,  8  Heisk.  (Tenn.)  456. 

The  merchant's  and  peddler's  tax  authorized 
by  the  Constitution  of  Tennessee  is  entirely 
different  from  the  privilege  tax  which  is  au- 
thorized by  the  same  instrument.  Kelly  v. 
Dwyer,  7  Lea  (Tenn.)  180;  Jenkins  v.  Ewin,  8 
Heisk.  (Tenn.)  456. 

4.  People  v.  Raims,  20  Colo.  489;  Perdue  v. 
Ellis,  18  Ga.  586;  Cache  County  v.  Jensen,  21 
Utah  207.  And  see  the  title  Intoxicating 
Liquors,  vol.  17,  p.  189. 

5.  State  v.  Smith,  67  Conn.  541,  52  Am.  St. 
Rep.  301;  State  v.  Conlon,  65  Conn.  478,  48 
Am.  St.  Rep.  227;  State  v.  Moore,  113  N.  Car. 
697;  Cache  County  v.  Jensen,  21  Utah  207. 

6.  May  Tax  Licensed  Business.  —  McCaskell  v. 
State,  53  Ala.  510;  Youngblood  v.  Sexton,  32 
Mich.  406,  20  Am.  Rep.  654;  Coulson  v.  Harris, 
43  Miss.  738;  Drysdale  v.  Pradat,  45  Miss. 
445;  Simmons  v.  State,  12  Mo.  268,  49  Am. 
Dec.  131;  State  v.  Lackland,  12  Mo.  279;  State 
v.  Bixman,  162  Mo.  1;  State  v.  Cohn,  84  N. 
Car.  771. 
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business  shall  procure  licenses  from  both  the  state  and  the  city,1  or  from  both 
the  county  and  the  town.1 

g.  Power  to  Impose  Several  Taxes  on  Same  Business.  —  In  North 
Carolina  it  has  been  held  that  the  Assembly  may  impose  a  tax  on  the  fran- 
chise of  a  corporation,  simply  as  a  privilege  tax  for  being  a  corporation,  and 
at  the  same  time  impose  a  tax  for  the  privilege  of  conducting  the  business 
contemplated  by  the  corporate  charter.3  But  after  taxing  a  business  as  a 
whole  the  legislature  cannot  again  tax  the  separate  acts  which  go  to  make  up 
such  business.4 

h.  Power  to  Tax  Occupations  Taxed  by  United  States.  —  A  state 
may  tax  or  require  a  license  of  an  occupation  which  is  taxed  by  the  United 
States  under  the  internal-revenue  laws,  provided  there  is  no  interference  with 
interstate  commerce.5 

i.  Power  to  Impose  Business  Tax  in  Addition  to  Other  Taxes.  — 
The  fact  that  the  property  used  in  a  business  is  taxed  as  property  does  not 
prevent  the  legislature  from  imposing  a  business  or  license  tax  upon  such 
business,  or  from  requiring  a  license  for  its  exercise.  The  imposition  of  a 
business  tax  in  addition  to  an  ad  valorem  tax  on  property  is  not  double  taxa- 
tion within  a  constitutional  prohibition.®  Likewise,  business  taxes  may  be 
imposed  in  addition  to  income  taxes  7  or  poll  taxes.8  But  a  constitutional 
prohibition  of  double  taxation  cannot  be  evaded  by  calling  that  a  business 
tax  which  is  in  reality  a  tax  on  property.9 

/  Power  to  Impose  Business  Tax  in  Lieu  of  Other  Taxes.  —  The 
legislature  may  provide  that  a  business  or  privilege  tax  which  it  imposes  on 
corporations  shall  be  in  lieu  of  all  other  taxes  on  such  corporations  10  or  in  lieu 
of  all  town  or  municipal  licenses. 1 1  Likewise  a  provision  in  a  statute  imposing 
a  license  tax  on  merchants,  that  such  tax  shall  be  in  lieu  of  all  state  taxes  on 
the  capital  employed,  is  valid.12  In  the  absence  of  statutory  provisions  to  this 
effect,  however,  the  payment  of  a  license  fee  does  not  operate  as  an  exemp- 

1.  May  Require  Both  State  and  City  Licenses.  Evvin,  8  Heisk.  (Term,)  456;  Knoxville,  etc., 
—  Leavenworth  -'.  Booth,  15  Kan.  G27;  State      R.  Co.  v.  Harris,  99  Tenn.  684. 

v.  Foster,  22  R.  I.  163.  Virginia.  —  Lewellen  v.  Lockhart,  21  Gratt. 

2.  May  Require  Both  County  and  Town  Licenses.  (Va.)  570;  Frommer  v.  Richmond,  31  Gratt. 
■—  People  v.  Raims,  20  Colo.  489.    ■  (Va.)  646,  31  Am.  Rep.  746. 

3.  Cobb--.  Durham  County,  122  N.  Car.  307.  Contra. —  In  Areiv  Hampshire  it  has  been  held 

4.  Com.  Fowler,  96  Ky.  166.  that  where  property  employed  in  a  business 
6.  Occupations  Taxed  by  United  States.  —  Rev.      has  been  taxed,  its  capacity  to  earn  money,  as 

Stat.  U.  S.,  §  3243;  Plumley  v.  Massachusetts,  evinced  by  the  gross  earnings  of  the  business, 

155  U.  S.  461;  License  Tax  Cases,  5  Wall.  (U.  cannot  also  be  taxed.    Slate  v.  U.  S.,etc,  Ex- 

S.)  462;  Com.      Crane,  158  Mass.  218.  press  Co.,  60  N.  H.  2ig. 

6.  May  Impose  Business  Tax  in  Addition  to  7.  State  v.  Volkman,  20  I. a.  Ann.  585. 

Property     Tax  —  Alabama.  —  Goldsmith      v.  8.  Burch  ?/.  Savannah,  42  Ga.  596. 

Huntsville,  120  Ala.  182.  9.  Johnston  v.  Macon,  62  Ga.  645,  holding 

California.  —  Ex  p.  Mirandc,  73  Cal.  365.  that  a  tax  on  a  private  wagon  which  was  not 

Georgia.  —  Macon  v.  Macon  Sav.  Bank,  60  employed  by  its  owner  in  any  business  was  a 

Ga.  133;  Davis  v.  Macon,  64  Ga.  128,  37  Am.  property  tax  which  could  not  be  imposed  twice 

Rep.  60;  Carson  v.  Forsyth,  94  Ga.  617.  on  the  same  wagon. 

Iowa.  —  Scottish  Union,  etc.,   Ins.  Co.  v.  10.  Business  Tax  on  Corporation  in  Lieu  of  All 

Herriott,   109   Iowa  606,  77   Am.    St.    Rep.  Other  Taxes.  —  Douglass  v.  Anniston,  104  Ala. 

548.  291;  State  v.  Western  Union  Tel.  Co.,  73  Me. 

Kansas.  —  Lebanon      Welker,  58  Pac.  Rep.  518;  Vickshurg  Bank  v.  Worrell,  67  Miss.  47; 

1036,  9  Kan.  App.  887.  Oil  City  v.  Oil  City  Trust  Co.,  151  Pa.  Si.  457, 

Missouri.  —  St.  Louis  v.  Green,  7  Mo.  App.  31  Am.  St.   Rep.  770.    Contra,  Atlanta  Nat. 

468;  Springfield  v.  Smith,  138  Mo.  645,  60  Am.  Bldg.,  etc.,  Assoc.  v.  Stewart,  109  Ga.  80. 

St.  Rep.  569;  Aurora  v.  McGannon,  138  Mo.  Such  a  Statute  Cannot  Have  Any  Extraterritorial 

38;  Rinehart  v.  Long,  95  Mo.  396.  Effect  in  a  jurisdiction  where  the  validity  of 

North  Carolina.  — Gatlin  v.  Tarboro,  78  N.  retaliatory    legislation    is    denied.    Clark  v. 

Car.  119;  Albertson  v.  Wallace,  81  N.  Car.  Mobile,  67  Ala.  217. 

479;  State  v.  Cohen,  84  N.  Car.  771;  State  v.  11.  Business  Tax  in  Lieu  of  Local  Licenses. — 

Powell,  100  N.  Car.  525.  Chicago  7'.  Phoenix  Ins  Co.,  r26  III.  276 

Tennessee.  —  Western    Union   Tel.    Co.    v.  12.  License  Tax  in  Lieu  of  Tax  on  Merchants' 

State,  9  Baxt.  (Tenn  )  509,  40  Am.  Rep.  99:  Capital.  —  Com.  v.  Moore,  25  Gratt.  (Va.)QSI' 

Kelly  v.  Dwyer,  7  Lea  (Tenn.)  i£o;  Jenkins  v.  Montgomery  County  v.  'Iallant,  96  Va.  723. 
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tion  from  other  taxation.1  Nor  will  the  payment  of  an  insufficient  privilege 
tax,  under  a  statute  of  this  nature,  relieve  a  corporation  from  the  payment 
of  other  taxes.* 

k.  R  E  i  a  i  [ATO'RV  LEGISLATION.  —  In  Alabama  a  statute  providing  in  sub- 
stance  that  foreign  insurance  companies  doing  business  in  the  state  should 
pa)  the  same  business  lax  that  was  imposed  by  foreign  states  upon  insurance 
companies  created  by  the  laws  of  Alabama  and  doing  business  in  such  foreign 
tates  was  held  to  be  in  conflict  with  the  state  constitution.  But  in  several 
>ther  st  iles  statutes  of  a  similar  character  have  been  held  to  be  valid  and 
constitutional.3 

/.  DELEGATION  OF  POWER— (i)  In  General.  —  As  a  general  rule  a  state 
may  delegate  its  power  to  license  or  tax  to  municipal  corporations 4  or  to 
counties  and  other  political  subdivisions  of  the  state.5  Thus  also  the  legisla- 
ture may  empower  a  municipal  corporation  to  impose  a  further  tax  upon  a 
business  which  is  already  taxed  by  the  state,6  or  to  tax  privileges  which  have 
not  as  yet  been  taxed  for  state  purposes,7  or  to  impose  business  taxes  in 
addition  to  taxes  on  the  property  used  in  the  business;8  and  in  some  jurisdic- 


1.  Not  in  Lieu  of  Other  Taxes  unless  Made  So 
by  Statute.  —  New  Orleans  v.  People's  Ins.  Co., 
27  La.  Ann.  5ig;  Chehalis  Boom  Co.  v. 
Chehalis  County,  24  Wash.  135. 

Where  the  constitution  provides  that  the 
property  of  corporations  must  be  taxed  ac- 
cording to  its  value,  a  license  tax  of  a  fixed 
amount  on  all  insurance  companies,  without 
regard  to  the  value  of  their  property,  cannot 
be  construed  as  in  lieu  of  property  taxes  on 
the  same  corporations.  German  Nai.  Ins.  Co. 
v.  Louisville,  (Ky.  1900)  54  S.  W.  Rep.  732. 

2.  Oxford  Bank  v.  Oxford,  70  Miss.  504, 
holding  also  that  a  person  who  had  failed  to 
pay  a  sufficient  privilege  tax  could  not  obtain 
relief  under  a  statute  authorizing  the  subse- 
quent paymeni  of  overdue  privilege  taxes, 
since  such  act  was  intended  only  to  validate 
contracts  which  were  invalid  because  of  failure 
to  pay  the  tax  when  due. 

3.  See  the  title  Foreign  Corporations,  vol. 
13.  pp.  863-866 

4.  Power  to  License  or  Tax  Delegated  to  Mu- 
nicipal Corporation —  United  States.  —  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365; 
Webster  v.  Bell,  (C  C.  A.)  68  Fed.  Rep.  183. 

Alabama.  —  Osborne  v.  Mobile,  44  Ala.  493; 
Goldthwaite  v.  Montgomery,  50  Ala.  486;  Ex  p. 
Montgomery.  64  Ala.  463;  Alabama  G.  S.  R. 
Co.  v.  Bessemer.  113  Ala.  668;  Nashville,  etc., 
R.  Co.  v.  Attalla,  118  Ala.  362;  Kentz  v. 
Mobile,  120  Ala.  623. 

Arkansas.  —  Washington  v.  State,  13  Ark. 
752;  Little  Rock  v.  Barton,  33  Ark.  436;  Baker 
v.  State,  44  Ark.  134;  Little  Rock  v.  Prather, 
46  Ark.  471. 

California.  — San  Jose  v.  San  Jose,  etc  ,  R. 
Co.,  53  Cal.  475;  People  v.  Martin,  60  Cal.  153; 
Matter  of  Guerrero,  69  Cal.  88. 

Georgia.  —  Johnston  v.  Macon,  62  Ga.  645. 

Illinois.  —  Wiggins  v.  Chicago,  68  111.  372; 
Carrollton  v.  Bazzette,  159  111.  284;  Wilkic  v. 
Chicago.  188  111.  444;  Huck  v.  Chicago,  etc., 
R.  Co.,  86  111.  352. 

Indiana.  —  Indianapolis  v.  Bieler,  138  Ind. 
30;  Wiley  v.  Owens,  39  Ind.  429. 

Iowa.  —  Mt.  Pleasant  v.  Clutch,  6  Iowa  546. 

Kansas.  —  Freiwell  v.  Troy,  18  Kan.  271; 
Newton  v.  Atchison,  31  Kan.  151,  47  Am. 
Rep.  486;  In  re  Martin,  62  Kan.  638. 


Kentucky.  —  Kniper  v.  Louisville,  7  Bush 
(Ky.)  599:  Bowser  v.  Thompson,  103  Ky.  331. 

Louisiana.  —  New  Orleans  v.  Kaufman,  29 
La.  Ann.  283,  29  Am.  Dec.  328. 

Massachusetts.  —  Boston  v.  Schaffer,  9  Pick. 
(Mass.)  415. 

Minnesota. . —  St.  Paul  v.  Colter,  12  Minn.  41, 
90  Am. Dec.  278 ;  St.  Paul  v.  Troyer,  3  Minn.  291. 

Missouri.  —  St.  Louis  v.  Laughlin,  49  Mo. 
559;  American  Union  Express  Co.  v  Si. 
Joseph,  66  Mo.  675,  27  Am.  Rep.  382;  St. 
Louis  v.  Green,  7  Mo.  A  pp.  468. 

Nebraska.  —  Templeton  v.  Tekamah,  32 
Neb.  542;  Magneau  v.  Fremont,  30  Neb.  843, 
27  Am.  St.  Rep.  436;  Western  Union  Tel.  Co. 
v.  Fremont,  39  Neb.  692. 

North  Carolina.  —  Stale  v.  Irvin,  126  N.  Car. 
989;  Holland  v.  Isler,  77  N.  Car.  1;  Wilming- 
ton v.  Macks.  86  N.  Car.  88,  41  Am.  Rep.  443; 
State  v.  Worth,  116  N.  Car.  1007. 

Pennsylvania. — Harrisburg  v.  Easi  Harris- 
burg  Pass.  R.  Co.,  4  Pa.  Dist.  683;  Durach's 
Appeal,  62  Pa.  St.  491;  Butler's  Appeal,  73 
Pa.  St.  448. 

South  Carolina.  —  Florida  Cent.,  etc.,  R,  Co. 
v.  Columbia,  54  S.  Car.  266;  Siale  v.  Colum- 
bia, 6  S.  Car.  1;  Information  against  Oliver, 
21  S,  Car.  318,  53  Am.  Rep.  681;  Information 
against  Jager,  29  S.  Car.  438. 

Tennessee.  —  Columbia  v.  Beasly,  1  Humph. 
(Tenn.)  240,  34  Am.  Dec.  646. 

Texas.  —  Blessing  v.  Galveston,  42  Tex.  641. 

5.  Power  Delegated  to  Counties  and  Other 
Political  Subdivisions.  —  Washington  v.  State, 
13  Aik.  752;  El  Dorado  County  v.  Meiss.  100 
Cal.  268;  People  v.  Raims,  20  Colo.  489;  State 
v.  Worth,  116  N.  Car.  1007. 

6.  Wolf  v.  Lansing,  53  Mich.  367. 

7.  Memphis  v.  Battaile,  8  Heisk.  (Tenn.)  524, 
24  Am.  Rep.  285. 

Contra.  —  Where  the  state  constitution  pro- 
vides that  occupation  taxes  levied  by  a  city 
shall  not  exceed  one-half  of  the  taxes  levied 
upon  such  occupations  by  the  stale,  the  legis- 
lature cannot  authorize  a  city  to  tax  an  occu- 
pation which  has  not  been  taxed  by  the  state. 
Ex  p.  Terrell,  40  Tex.  Ciim.  28. 

8.  Rinehart  v.  Long,  95  Mo.  396;  Aurora  v. 
McGannon,  138  Mo.  38;  Springfield  v.  Smith, 
138  Mo.  645,  60  Am.  St.  Rep.  569. 
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tions  it  may  even  authorize  cities  to  impose  licenses  or  taxes  for  local  pur- 
poses which  it  could  not  itself  impose  for  state  purposes.1 

Delegation  of  Power  to  Officers  or  Boards.  — ■  Within  constitutional  limits,  also,  cer- 
tain ministerial  acts  such  as  the  examination  of  applicants  for  a  license  and 
the  approval  of  bonds  given  by  licensees  may  be  delegated  to  state  officers  or 
to  official  boards  created  by  statute.2 

(2)  Power  Which  Cannot  Be  Delegated.  —  While  the  legislature  may  author- 
ize a  city  to  license  a  business  which  is  carried  on  within  a  certain  distance 
outside  of  the  city  limits,  under  the  police  power,  it  cannot  authorize  the  city 
to  tax  such  business  for  revenue ; 3  nor  can  it  authorize  a  city  to  license  a  busi- 
ness which  is  declared  to  be  illegal  by  the  general  laws  of  the  state.  *  or  to 
impose  a  license  fee  or  occupation  tax  which  discriminates  against  non- 
residents or  is  in  restraint  of  trade.5 

(3)  Exclusive  or  Concurrent  Poiver.  — The  legislature  may  either  provide 
that  the  power  thus  delegated  to  a  city  or  county  shall  be  exclusive, e  or  may 
delegate  such  power  to  cities  and  counties  to  be  exercised  by  them  con- 
currently.7 

(4)  State  Not  Estopped  to  Tax  or  License.  —  Unless  the  power  thus  dele- 
gated is  exclusive,  the  state  is  not  estopped  from  subsequently  enacting  license 
or  tax  laws  of  its  own  upon  the  same  subject.8 

(5)  How  Delegated.  —  The  power  to  license  or  tax  may  be  delegated  to 
cities  by  general  laws  as  well  as  by  special  charters.9 

(6)  Resumption  of  Power  by  State.  —  The  legislature  may  at  any  time  divest 
a  city  or  county  of  its  power  to  license  and  tax,  and  itself  resume  the  exercise 
of  such  power.10 

3.  Of  Subdivisions  of  State  and  Boards  Created  by  Statute  —  a.  Counties  and 
Other  Subdivisions  of  State  — in  General.  —  Occupation  taxes  and  licenses 
may  be  imposed  by  political  subdivisions  of  the  state,  such  as  counties,11 


1.  See  supra,  this  section,  Limitations  of 
Po-uer;   What  Occupations  May  Be  Taxed. 

The  State  Cannot  Empower  a  Municipal  Cor- 
poration to  Tax  Any  Occupation  Which  It  Cannot 
Itself  Tax.  —  Johnston  v.  Macon,  62  Ga.  645. 
And  see  Macon  v.  Macon  Sav.  Bank,  60  Ga. 
133- 

The  Power  to  Create  Privileges  Cannot  Be  Dele- 
gated to  a  municipal  corporation.  Columbia 
v.  Guest,  3  Head  (Tenn.)  413. 

2.  Power  Delegated  to  Officers  and  Boards.  — 
State  v.  Fleischer,  41  Minn.  69;  State  v. 
Wagener,  77  Minn.  483,  77  Am.  St.  Rep.  681; 
State  v.  Williams,  160  Mo.  333. 

In  State  v.  Hagood,  30  S.  Car.  519,  it  was 
held  that  a  statute  empowering  the  state  board 
of  agriculture  to  grant  or  refuse  a  license  to 
dig  and  remove  phosphate  deposits,  as  such 
board  might  in  its  discretion  deem  for  the  best 
interests  of  the  state  and  the  proper  manage- 
ment of  the  interests  of  the  state  in  such 
deposits,  was  not  unconstitutional  as  a  dele- 
gation of  legislative  power. 

3.  People  v.  Raims,  20  Colo.  489;  Falmouth 
v.  Watson,  5  Bush  (Ky.)  660;  St.  Charles  v. 
Nolle,  51  Mo.  122,  11  Am.  Rep.  440. 

4.  Hewlett  v.  Camp,  115  Ala.  499;  Loiseau 
v.  State,  114  Ala.  34,  62  Am  St.  Rep.  84. 

5.  People  v.  Jarvis,  19  N.  Y.  App.  Div.  466. 

6.  May  Delegate  Exclusive  Power.  —  People  v. 
Raims,  20  Colo.  489;  State  v.  Willard,  39  Mo. 
App.  251. 

7.  May  Delegate  Concurrent  Power  to  County 
and  City.  —  Los  Angeles  County  v.  Eikenbcrry, 
131  Cal.  461;  People  v.  Raims,  20  Colo.  489; 
Paton  v.  People,  I  Colo.  77. 


8.  State  Not  Estopped  to  Tax  or  License.  — 

Pond  State,  47  Miss.  39;  State  v.  Harper,  58 
Mo.  530;  Harrison  v.  Slate,  9  Mo.  530. 

9.  May  Delegate  by  General  Laws  or  Special 
Charter. —  Braun  v.  Chicago,  1  10  III.  1S6; 
Mandeville  v.  Baudot,  49  La.  Ann.  236. 

Power  Conferred  Directly  by  State  Constitution. 
—  Where  the  power  to  tax  occupations  is  be- 
stowed upon  municipal  corporations  by  the 
state  constitution,  no  additional  force  can  be 
given  to  the  grant  by  the  enactment  of  a  gen- 
eral law  delegating  such  power  to  a  city,  and 
therefore  an  objection  that  the  legislature 
might  delegate  the  taxing  power  by  a  general 
law,  but  could  not  do  so  by  special  charter, 
is  not  maintainable.  St.  Louis  v.  Sternberg, 
69  Mo.  289. 

10.  State  May  Resume  Power  at  Any  Time.  — 
Chicago  v.  Phivnix  Ins.  Co.,  126  III.  276; 
Wilkie  v.  Chicago.  188  111.  444. 

What  Is  Not  Resumption  of  Power  by  State.  — 
Where  the  council  of  a  city  has  been  em- 
powered by  special  act  to  license  and  regulate 
a  certain  business,  a  subsequent  general  law 
requiring  that  state  licenses  be  procured  by 
those  conducting  a  kindred  business  does  not 
by  implication  repeal  the  special  act.  Moore 
v.  Minneapolis,  43  Minn.  418. 

11.  Counties  May  Tax  or  License. — Santa  Clara 
County  v.  Southern  Pac.  R.  Co.,  66  Cal.  642; 
Ex  p.  Mirande,  73  Cal.  365;  El  Dorado  County 
v.  Meiss.  100  Cal.  268;  Ventura  County  v. 
Clay,  112  Cal.  65;  Inyo  County  v.  Erro,  119 
Cal.  119;  People  v.  Raims,  20  Colo.  489;  Ordi- 
nary v.  Retailers  of  Liquor,  42  Ga.  325. 

Nonresidents  Doing  Business  in  County.  —  A 
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oj  villages,1  under  the  authority  of  the  legislature.2  In  such  cases,  how- 
ever,  the  power  to  license  or  tax  is  not  inherent,  but  is  wholly  dependent 
upon  statute.3  Statutes  delegating  such  power  are  construed  strictly ;  4  and 
when  the  occupations  which  may  be  taxed  are  enumerated  in  the  statute,  the 
power  1 1 i  tax  others  is  denied  by  implication.5  In  some  jurisdictions  counties 
can  tax  only  Mich  occupations  as  are  taxed  by  the  state.6 

Extent  of  Power.      A  county  which  is  empowered  to  license  for  the  purposes 
of  regulation  and  revenue  c 
for  revenue  alone,  without  regard  to  regulation.8 


annot  impose  a  prohibitory  license  7  or  a  license 


Power  to  Appoint  Special  Tax  Collector.  —  In  California  it  has  been  held  that  a 
county  cannot  provide  by  ordinance  for  the  appointment  of  a  special  collector 
of  license  taxes;  but  a  provision  as  to  such  appointment  does  not  vitiate  an 
ordinance  w  hich  is  otherwise  valid.9 

A.  Boards  Created  by  Statute.  —  A  city  board  of  health  may,  when 

authorized  by  statute,  require  a  license  for  the  pursuit  of  certain  occupations.10 
Likewise  the  fire  and  police  boards  of  a  city  may  be  authorized  to  issue 
licenses  under  general  regulations  prescribed  by  the  city  council.11 

4.  Of  Municipal  Corporations  —  a.  In  GENERAL.  — A  city,  when  authorized 
by  its  charter  or  by  the  general  incorporation  laws  of  the  state,  may  impose 
licenses  and  business  taxes  upon  natural  persons  13  or  corporations.13  This 


county  ordinance  which  requires  every  person 
engaged  in  a  certain  business  in  the  county  to 
pay  a  license  tax,  regardless  of  the  place  where 
such  person  resides,  is  valid.  El  Dorado 
County  v.  Meiss,  100  Cal.  268. 

Power  to  Tax  Property  Not  Power  to  Impose 
License.  —  A  statute  authorizing  counties  to 
levy  a  tax  of  a  certain  per  cent,  on  property 
taxed  by  the  state  does  not  authorize  them  to 
impose  an  additional  license  on  a  business 
licensed  by  the  state.  Orion  v.  Brown,  35 
Miss.  426. 

1.  Village  May  Tax.  —  State  v.  Green,  27 
Neb.  64. 

Where  the  selectmen  of  a  town  have  been 
authorized  by  a  general  law  to  license  a  certain 
business,  a  charier  granted  to  an  incorporated 
village  which  confers  power  upon  the  village 
to  license  the  same  business  repeals  the  gen- 
eral law  by  implication.  St.  Johnsbury  v. 
Thompson,  59  Vt.  300. 

2.  Police  Jury  of  Parish. —  In  Louisiana  the 
police  juries  of  parishes  have  power  to  impose 
occupation  taxes.  Iberia  v.  Chiapella,  30  La. 
Ann.  1143;  Wallers  v.  Duke,  31  La.  Ann.  668; 
Halloway  v.  Police  Jury,  16  La.  Ann.  203. 

3.  No  Power  in  Absence  of  Statute.  —  Phcenix 
Carpet  Co.  v.  State,  118  Ala.  143,  72  Am.  St. 
Rep.  143.  holding  that  in  the  absence  of  statu- 
tory authority  a  county  could  not  add  a  county 
privilege  tax  to  the  privilege  tax  levied  by  the 
state. 

4.  Statute  Delegating  Power  Construed  Strictly. 

—  Moseley  v.  Tift,  4  Fla.  402.  See  also  Merced 
County  v.  Helm,  102  Cal.  159;  Ex  p.  Mason, 
102  Cal.  171. 

5.  Washoe  County  v.  Griswold,  23  Nev. 
183 

6.  Counties  Can  Tax  Only  Occupations  Taxed  by 
State.  —  Central  Trust  Co.  v.  Ashville  Land 
Co.,  (C.  C.  A.)  72  Fed.  Rep.  361;  Gibson 
County  v.  Pullman  Southern  Car  Co.,  42  Fed. 
Rep.  572;  Osborne  v.  State,  33  Fla.  162,  39 
Am.  St.  Rep.  gg;  State  v.  Spencer,  49  Mo.  342; 
Clarke  v.  Montague,  3  Lea  (Tenn.)  275;  Baker 
v.  Panola  County,  30  Tex.  87. 


A  taxing  district  cannot  tax  privileges  where 
the  state  is  estopped  from  doing  so,  as,  for  in- 
stance, where  it  is  provided  that  foreign  insur- 
ance companies  shall  pay  a  certain  tax  in  lieu 
of  all  other  taxes.  Home  Ins.  Co.  v.  Taxing 
Dist.,  4  Lea  (Tenn.)  645. 

7.  Merced  County  v.  Helm,  102'  Cal.  159. 
See  also  the  title  Intoxicating  Liquors,  vol. 
17,  p.  286. 

8.  Cache  County  v.  Jensen,  21  Utah  207. 

9.  El  Dorado  County  v.  Meiss,  100  Cal.  268; 
San  Luis  Obispo  County  v.  Greenberg,  120 
Cal.  300. 

10.  Board  of  Health  May  Require  Licenses.  — 

Wilkie  v.  Chicago,  188  111.  444;  Blanke  v. 
Board  of  Health,  64  N.  J.  L.  42;  Toledo  r. 
Buechele,  11  Ohio  Cir.  Dec.  479.  And  see 
Toledo  v.  Buechele,  10  Ohio  Cir.  Dec.  280. 

11.  Fire  and  Police  Boards  May  Issue  Licenses. — 
Walsh  v.  Denver,  11  Colo.  App.  523. 

12.  Citias  May  Impose  When  Authorized  by 
Statute.  —  Kentz  v.  Mobile,  120  Ala.  623;  Daus 
v.  Macon,  103  Ga.  774;  Webber  v.  Chicago, 
148  111.  313:  Howland  v.  Chicago,  108  111.  496; 
Ballard  v.  Chicago,  69  111.  App.  638;  Poyer  v. 
Desplaines,  22  111.  App.  576;  Goshen  v.  Kern, 
63  Ind.  468,  30  Am.  Rep.  234;  Huntington  v. 
Cheesbro,  57  Ind.  74,  Girard  v.  Bissell,  45  Kan. 
66;  Hill  v.  Abbeville,  59  S.  Car.  396. 

13.  Corporations  Liable  Equally  with  Natural 
Persons. — A  city  may  tax  a  private  corporation, 
on  account  of  its  business,  to  the  same  extent 
as  a  natural  person,  unless  the  corporate 
charter  contains  an  express  provision  exempt- 
ing it  from  such  taxation.  People  v.  Mul- 
holland,  82  N.  Y.  324,  37  Am.  Rep.  568; 
New  York  v.  Eighth  Ave.  R.  Co.,  118  N.  Y. 
389- 

A  Foreign  Corporation  Is  an  Inhabitant  within 

a  statute  authorizing  a  city  10  make  assess- 
ments on  its  inhabitants.  Home  Ins.  Co.  v. 
Augusta,  50  Ga.  530.  See  also  Inhabit — In- 
habitant, vol.  16,  p.  333. 

A   Charter  Authorizing   a  City  to  Impose  a 
License  Tax  upon  Persons  and  Employments  does 
not  empower  the  city  to  impose  such  a  tax 
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power,  however,  is  not  inherent  in  municipal  corporations,  and  it  will  never 
be  held  to  exist  unless  conferred  in  express  terms  or  by  necessary  implica- 
tion.1 Statutes  delegating  such  power  are  to  be  construed  strictly,  and  if 
there  is  any  doubt  as  to  the  existence  of  the  power  it  must  be  resolved  in 
favor  of  the  public  and  against  the  city.2 

Authority  to  Tax  Property  Not  Authority  to  Tax  Business.  —  A  statute  or  charter  which 
authorizes  a  city  to  tax  property  does  not  authorize  it  to  impose  business  taxes.3 

b.  LIMITATIONS  of  THE  Power  —  (i)  Ordinances  Must  Be  Reasonable  and 
Not  in  Restraint  of  Trade.  —  The  general  rule  that  municipal  ordinances  must 
be  reasonable  4  applies  with  particular  force  to  ordinances  imposing  licenses 
or  business  taxes,  and  an  ordinance  which  is  unreasonable,  oppressive,  or  in 
restraint  of  trade  is  void.5    In  the  absence  of  positive  evidence  to  the  con- 


upon  corporations.  Lynchburg  v.  Norfolk, 
etc.,  R.  Co.,  80  Va.  237,  56  Am.  Rep.  592. 

Impairment  of  Contract  Obligation  —  Electric- 
light  Company. — See  New  Castle  v.  Electric 
Illuminating  Co.,  16  Pa.  Co.  Ct.  663,  stated 
under  the  title  Electric-light  Companies,  vol. 
10,  p.  864,  note  1. 

1.  No  Power  in  Absence  of  Statute  —  United 
States.  —  Fowle  v.  Alexandria,  3  Pel.  (U.  S.) 
39S;  Southern  R.  Co.  v.  Asheville,  69  Fed.  Rep. 
359- 

Arkansas.  —  Mend  v.  Smith,  64  Ark.  363; 
Goetler  v.  State,  45  Ark.  454 ;  Ex p  Manin,  27 
Ark.  467. 

Georgia.  —  Mutual  Reserve  Fund  L.Assoc. 
v.  Augusta,  109  Ga.  73;  Ordinary  v.  Retailers 
of  Liquor,  42  Ga.  325. 

Illinois.  —  Kiel  v.  Chicago,  176  111.  137; 
Wilkie  v.  Chicago,  188  111.  444;  Holden  v. 
Galena,  19  111.  App.  409. 

Indiana.  — Shuman  v.  Ft.  Wayne,  127  Ind. 
109;  Shallcross  v.  Jefferson ville,  26  Ind.  193. 

Iowa.  —  Burlington  v.  Bumgardncr,  42  Iowa 
673;  State  v.  Smith,  31  Iowa  493. 

Louisiana. —  Delcambre  v.  Clere,  34  La.  Ann. 
1050;  New  Iberia  v.  Migues,  32  La.  Ann.  923; 
Plaqutmine  v.  Roth,  29  La.  Ann.  261. 

Maryland.  —  State  v.  Rowe,  72  Md.  548. 

Minnesota.  —  State  McMahon,  69  Minn. 
265;  Slate  v.  St.  Paul.  32  Minn.  329;  St.  Paul 
v.  Traeger.  25  Minn.  248,  33  Am.  Rep.  462;  St. 
Paul  v.  Laidler,  2  Minn.  190,  72  Am.  Dec.  89. 

Missouri.  —  St.  Louis  v.  Loughlin,  49  Mo. 
559;  Joplin  v.  Leckie,  78  Mo.  App.  8;  Trenton 
f.  Clayton,  50  Mo.  App.  535;  Knox  City  v. 
Thompson.  19  Mo.  App.  523. 

Nebraska.  —  Caldwell  v.  Lincoln,  19  Neb. 
569. 

North  Carolina. — State  v.  Worth,  1 16  N. 
Car  1007. 

Ohio. —  Mays  v.  Cincinnati,  1  Ohio  St.  269; 
Frank  v.  Cincinnati,  7  Ohio  Dec.  544. 

South  Carolina.  —  White  v.  Rock  Hill,  34  S. 
Car.  242. 

Tennessee.  —  International  Trading-Stamp 
Co.  v.  Memphis,  101  Tenn.  181 ;  Nashville  v. 
Althrop,  5  Coldw.  (Tenn.)  554;  Nashville  v. 
Thomas,  5  Coldw.  (Tenn.)  600;  Vosse  v.  Mem- 
phis, 9  Lea  (Tenn.)  294. 

Virginia.  —  Lynchburg  v.  Norfolk,  etc.,  R. 
Co.,  80  Va.  237,  56  Am.  Rep.  592;  Danville  v. 
Shellon,  76  Va.  325. 

2.  Statutes  Strictly  Construed  —  Doubts  Resolved 
Against  City.  —  State  v.  Smith,  67  Conn.  541,  52 
Am.  St.  Rep.  301;  Ex  p.  Simms,  40  Fla.  432; 
Chicago  v.  Hardy,  66  III.  App.  524;  Logan  v. 


Pyne,  43  Iowa  524,  22  Am.  Rep.  261;  Exp. 
Taylor,  58  Miss.  478,  38  Am.  Rep.  336;  Joplin 
v.  Leckie,  78  Mo.  App.  8. 

3.  Authority  to  Tax  Property  Not  Authority  to 
Tax  Business.  —  Ex  p.  Ferguson,  59  Miss.  13; 
Latta  v.  Williams,  87  N.  Car.  126;  Charleston 
v.  Oliver,  16  S.  Car.  47;  Ogden  City  v.  Cross- 
man,  17  Utah  66. 

Qualification  of  Rule.  —  Where  it  is  clear  from 
the  provisions  of  a  statute,  taken  as  a  whole, 
that  the  legislature  intended  to  empower  the 
city  to  tax  a  certain  business,  the  statute  will 
be  so  construed  even  though  some  of  its 
provisions,  taken  separately,  seem  to  look  to 
the  imposition  cf  a  tax  on  property.  Com.  v. 
Pearl  Laundry  Co.,  (Ky.  1899)  49  S.  W. 
Rep.  26. 

Power  to  Tax  and  License  Private  Vehicles  is 
power  to  tax  their  use.  St.  Louis  v.  Green,  7 
Mo.  App.  468. 

Power  to  Make  Assessments  on  the  Inhabitants 

of  a  city  is  power  to  tax  business  as  well  as 
property  and  polls.  Home  Ins.  Co.  v.  Au- 
gusta, 50  Ga.  530.  Contra,  Charleston  v.  Oliver, 
16  S.  Car.  47. 

4.  See  the  title  Ordinances,  post. 

5.  Void  When  Unreasonable  or  in  Restraint  of 
Trade. —  In  re  Quong  Woo,  13  Fed.  Rep.  229; 
Ex  p.  F  rank,  52  Cal.  606,  28  Am.  Rep.  642; 
Kiel  v.  Chicago,  176  111.  137;  Wiggins  v.  Chi- 
cago, 68  111.  372;  Peoria  v.  Gugenheim,  61  111. 
App.  374;  Ottumwa  v.  /ekind,  95  Iowa  622,  58 
Am.  St.  Rep.  447;  Simrall  v.  Covington,  90 
Ky.  444,  29  Am.  St.  Rep.  398;  Brooks  v.  Man- 
gan,  86  Mich.  576,  24  Am.  St.  Rep.  137;  Chad- 
dock  -'.  Day,  75  Mich.  528,  13  Am,  St.  Rep. 
468;  Saginaw  71.  Saginaw  Circuit  Judge,  106 
Mich.  32;  St.  Paul  v.  Laidler,  2  Minn.  190,  72 
Am.  Dec.  89;  Western  Union  Tel.  Co.  v.  Fre 
mont,  39  Neb.  692;  Caldwell  v.  Lincoln,  19 
Neb.  569;  Morgan  v.  Orange,  50  N.  J.  L.  389; 
Dunham  v.  Rochester,  5  Cow.  (N.  Y.)  462; 
Millerstown  v.  Bell,  123  Pa.  Si.  151;  Warren 
v.  Lewis,  16  Pa.  Co.  Cl.  176;  Stale  i>.  Columbia, 
6  S.  Car.  1;  Barling  v.  West,  29  Wis.  307,  9 
Am.  Rep.  576. 

For  Ordinances  Held  to  Be  Reasonable  and  Not 
in  Restraint  of  Trade  see  ihe  following  cases- 

Alabama.  —  Kentz  v.  Mobile,  120  Ala.  623. 

California.  —  Los  Angeles  County  v.  Eiken- 
berry,  131  Cal.  461;  Ex  p.  Haskell,  112  Cal. 
412. 

Illinois.  —  Wiggins  v    Chicago,  68  111.  372; 
McDermott  v.   I.ewistown,  92  111.  App.  474; 
Ballard  v.  Chicago,  69  111.  App.  638;  Poyer  v. 
Desplaines,  22  111.  App.  576. 
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trary,  however,  such  ordinances  are  presumed  to  be  reasonable,  and  the  courts 
will  not  interfere  unless  their  unreasonableness  is  clearly  apparent.1  Under 
the  police  power,  restrictions  may  be  placed  upon  the  liquor  traffic  which 
would  render  an  ordinance  void  as  in  restraint  of  trade  if  imposed  upon  a 
useful  occupation.9 

(2)  Discrimination  Forbidden. — ■  A  municipal  ordinance  imposing  licenses 
or  business  taxes  must  not  discriminate  against  any  business  or  class  of  busi- 
ness,3  oi  against  nonresidents,  or  persons  engaged  in  the  sale  of  property  pro- 
duced or  manufactured  outside  the  municipality.4  In  this  connection,  how- 
ever, it  should  he  noticed  that  a  reasonable  classification  of  the  various  kinds 
of  business  for  taxation  does  not  amount  to  unlawful  discrimination.5 

(3)  (  reation  of  Monopolies  Forbidden  — A  city  cannot  create  a  monopoly 
by  providing  for  the  grant  of  an  exclusive  license  to  a  single  person  or 
corporation.'' 


Indiana.  —  Wiley  v.  Owens.  39  Ind.  429. 
Iowa.  —  Burlington  v.  Unterkirchcr,  99  Iowa 
401. 

Kansas.  —  Fretwell  v.  Troy,  18  Kan.  271; 
Cherokee  v.  Fox,  34  Kan.  16. 

Maryland.  —  Mason  Cumberland,  92  Md. 
451- 

Michigan.  —  People  v.  Ilotchkiss.  118  Mich. 
59;  People  v.  Baker,  115  Mich.  199;  Grand 
Kapids  v.  Norman,  iu  Mich.  544;  Grand 
Rapids  v.  Braudy,  105  Mich.  670,  55  Am.  St. 
Rep.  472. 

Minnesota. —  State  v.  Schoenig,  72  Minn.  528. 

New  York.  —  Philadelphia  v.  Postal  Tel. 
Cable  Co.,  67  Hun  (N.  Y.)  21. 

Ohio.  —  Sipe  v.  Murphy,  49  Ohio  St.  536. 

Pennsylvania.  —  Com.  v.  Wagner,  9  Pa.  Co. 
Ct.  625. 

Washington.  — Walla  Walla  v.  Ferdon,  21 
Wash.  308. 

Ordinance  Held  Unreasonable.  —  A  city  ordi- 
nance imposing  a  license  tax  on  the  business 
of  buying  claims  is  void  for  unreasonableness, 
in  so  far  as  it  applies  to  a  person  who  has 
simply  bought  a  few  claims  against  the  city 
itself.  Bitzer  v.  Thompson,  (Ky.  1899)49  S 
W.  Rep.  199. 

Reasonableness  of  Ordinance  Not  for  Courts.  — 
The  policy  or  reasonableness  of  a  license  ordi- 
nance enacted  by  a  city  under  express  au- 
thority conferred  by  its  charter  is  not  a  ques- 
tion for  the  courts.  Kansas  City  v.  Trieb,  76 
Mo.  App.  478. 

1.  Ordinances  Presumed  to  Be  Reasonable.  — 
Ex  p.  Haskell,  112  Cal.  412 ;  Merced  County  v. 
Fleming,  in  Cal.  46;  In  re  Martin,  62  Kan. 
638;  Van  Baalen  v.  People,  40  Mich.  258;  Stull 
v.  De  Mattos,  23  Wash.  71. 

Evidence  to  Prove  Unreasonableness.  —  In  de- 
termining whether  an  ordinance  is  reasonable, 
evidence  as  to  the  probable  effect  of  comply- 
ing with  the  ordinance  on  the  business  of  the 
party  complaining  is  properly  excluded.  The 
reasonableness  and  legality  of  such  an  ordi- 
nance do  not  depend  upon  the  testimony  of 
witnesses  as  to  its  possible  or  probable  effect. 
Launder  v.  Chicago,  in  111.  291,  53  Am.  Rep. 
625. 

The  reasonableness  or  unreasonableness  of 
a  license  tax  cannot  be  determined  by  the  ex- 
tent of  the  business  of  a  single  individual. 
There  may  be  competition,  or  negligence  on 
his  part,  or  other  considerations  affecting  the 
extent  of  his  business.  Nashville,  etc.,  R.  Co. 
v.  Attalla,  118  Ala.  362, 


2.  Schwuchowf.  Chicago,  68  III.  444.  And 
see  Rochester  v.  Upman,  19  Minn.  108. 

3.  Discriminating  Ordinances  Void.  —  Mc- 
Roberts  v.  Sullivan,  67  111.  App.  435;  Peoria 
v.  Gugenheim,  61  111.  App.  374;  St.  Louis  v. 
Spiegel,  90  Mo.  587. 

A  Borough  Ordinance  Which  Discriminates 
Against  Telephone  and  Telegraph  Companies  by 
imposing  a  license  fee  on  their  poles  which  is 
not  imposed  on  the  poles  of  electric-light  and 
railway  companies  is  void.  Alliens  v.  New 
York,  etc.,  Tel.,  etc.,  Co.,  9  Pa.  Dist.  253. 

4.  Discrimination  Against  Nonresidents  or 
Dealers  in  Foreign  Products  —  California.  — 
Ex  p.  Frank,  52  Cal.  606,  28  Am.  Rep.  642; 
Ex  p.  Thomas,  71  Cal.  204. 

Georgia.  —  Gould  v.  Atlanta,  55  Ga.  678. 
Illinois.  —  Kiel    v.  Chicago,  176   111.  137; 
Carrollton  v.  Bazzette,  159  111.  284;  Twining 
v.    Elgin,    38   111.   App.  356;   Braceville  v. 
Doherty,  30  111.  App.  645. 

Indiana.  —  Graff ty  v.  Rushville,  107  Ind. 
502,  57  Am.  Rep.  128. 

lojva.  —  Pacific  Junction  v.  Dyer,  64  Iowa  38. 
Kentucky.  —  Simrall  v.  Covington,  90  Ky. 
444,  29  Am.  St.  Rep.  398. 

Michigan.  —  Saginaw  v.  Saginaw  Circuit 
Judge,  106  Mich.  32;  Brooks  v.  Mangan,  86 
Mich.  576,  24  Am.  St.  Rep.  137. 

Neiv  Jersey. — Thompson  v.  Ocean  Grove 
Camp  Meeting  Assoc.,  55  N.  J.  L.  507;  Mor- 
gan v.  Orange,  50  N.  J.  L.  389. 

Ohio.  —  Sipe  v.  Murphy,  49  Ohio  St.  536; 
Radebaugh  v.  Plain  City,  11  Ohio  Dec.  (Re- 
prini)  612,  28  Cine.  L.  Bui.  107. 

Pennsylvania.  —  Sansford  v.  Brode,  7  Pa.  Co. 
Ct.  221;  Wilcox  v.  Knoxville,  12  Pa.  Co.  Ct. 
641;  Sayre  v.  Phillips,  148  Pa.  St.  482,  33  Am. 
St.  Rep.  842;  Shamokin  v.  Flannigan,  156  Pa. 
St.  43. 

Tennessee.  —  Nashville  v.  Althrop,  5  Coldw. 
(Tenn.)  554. 

Wyoming.  —  Clements   v.  Casper,  4  Wyo. 

494. 

An  Ordinance  Requiring  Transient  Merchants 

within  the  city  to  pay  a  license  is  not  invalid 
as  discriminating  against  nonresidents,  since 
the  word  "  transient  "  refers  to  the  nature  of 
the  business,  and  not  10  the  residence  of  the 
merchant.  Ottumwa  v.  Zekind,  95  Iowa  622, 
58  Am.  St.  Rep.  447. 

5.  Classification  Not  Discrimination.  —  Ex  p. 
Haskell,  112  Cal.  412. 

6.  Creation  of  Monopolies  Forbidden.  —  Peoria 
v.  Gugenheim,  61  111.  App.  374;   Logan  v. 
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(4)  No  Poivcr  to  Tax  Business  Outside  of  City  Limits  —  A  city  cannot  tax 
for  revenue  a  business  which  is  carried  on  wholly  outside  of  its  limits;  1  but 
when  authorized  by  statute  it  may,  under  the  police  power,  license  a  business 
which  is  carried  on  outside  of  its  boundaries  but  in  close  proximity  thereto.2 

Where  the  Principal  Part  of  a  Business  is  conducted  within  the  city  limits,  the  fact 
that  a  part  is  also  carried  on  outside  does  not  preclude  the  city  from  imposing 
a  tax  thereon.3 

The  Residence  of  the  Person  Who  Pursues  the  Business  Is  Immaterial,  since  a  city  may 
tax  or  license  nonresidents  who  carry  on  business  within  its  limits  as  well  as 
residents,  providing  no  discrimination  is  made.4 

(5)  No  Poiver  to  License  Business  Forbidden  by  Law.  —  A  city  cannot  license 
a  business  which  is  prohibited  by  the  general  laws  of  the  state.5 

(6)  Ordinances  Partially  Invalid.  —  The  general  rule  that  an  unlawful  pro- 
vision in  a  municipal  ordinance  does  not  invalidate  the  entire  ordinance,  where 
the  lawful  and  unlawful  provisions  are  separable,6  applies  to  ordinances  impos- 
ing licenses  and  business  taxes;7  but  where  the  legal  and  illegal  provisions 


Pyne,  43  Iowa  524,  22  Am.  Rep  261;  Figg  v. 
Thompson,  (Ky.  1899)  49  S.  VV.  Rep.  202; 
Morgan  v.  Orange,  50  N.  J.  L.  389.  See  gen- 
erally the  title  Monopolies  and  Corporate 
Trusts,  vol.  20,  p.  866  et  seq. 

Ferries.  —  See  the  title  Ferries,  vol.  12,  p. 
1093. 

1.  Cannot  Tax  Business  Outside  of  City  Limits. 

—  East  St.  Louis  v.  Bux,  43  111.  App.  276;  St. 
Charles  v.  Nolle,  51  Mo.  122,  11  Am.  Rep  440; 
Western  Union  Tel.  Co.  v.  Fremont,  39  Neb. 
692;  Cary  v.  North  Plainfield,  49  N.  J.  L.  1  to. 
See  also  the  title  Intoxicating  Liquors,  vol. 
17,  p.  289. 

A  City  Which  Has  Illegally  Annexed  Certain 
Territory  has  no  right  to  collect  a  license  tax 
from  persons  residing  in  such  territory.  Doug- 
las v.  Kansas  City   147  Mo.  428. 

Carriages  Occasionally  Driven  into  City.  —  A 
charter  authorizing  a  city  to  license  public 
cabmen  and  carriage  drivers  does  not  author- 
ize it  to  impose  a  license  upon  persons  who 
drive  carriages  belonging  to  a  liveryman 
whose  stable  is  situated  in  another  state,  even 
though,  as  an  incident  of  the  livery-stable 
business,  such  carriages  are  occasionally 
driven  into  the  city,  and  upon  private  premises, 
for  the  purpose  of  affording  carriage  service  to 
the  passengers  of  an  international  transporta- 
tion company.  New  York  v.  Hexamer,  59  N. 
Y.  App.  Div.  4.  To  the  same  effect  see  East 
St.  Louis  v.  Bux,  43  III.  App.  276. 

2.  May  License  Business  Outside  of  Limits.  — 
People  v.  Raims,  20  Colo.  489;  Chicago  Pack- 
ing, etc.,  Co.  v.  Chicago.  88  111.  221,  30  Am. 
Rep.  545. 

The  Fact  that  a  License  Is  Also  Required  by  the 

Town  in  which  the  business  is  located  does  not 
preclude  the  city  from  requiring  an  additional 
license  in  such  a  case.  Chicago  Packing,  etc., 
Co.  v.  Chicago,  88  111.  221,  30  Am.  Rep.  545. 

Wagons  Carrying  Loads  Out  of  City.  —  A  city 
which  is  authorized  to  license  wagons  carrying 
loads  within  the  city  may  impose  a  license 
upon  wagons  transporting  coal  from  places 
within  to  places  outside  the  city.  Such  license 
is  a  police  regulation  for  the  purpose  of  keep- 
ing the  streets  in  repair,  and  as  long  as  the 
licence  fee  is  reasonable  the  ordinance  is  valid. 
Gartside  v.  East  St.  Louis,  43  III.  47. 

3.  Where  Principal  Part  of  Business  Is  Within 

21  C,  of  L,, — 50 


City  Limits.  —  York  v.  Chicago,  etc.,  R.  Co.,  56 
Neb.  572;  Washington  v.  McGeorge,  146  Pa. 
St.  248;  Florida  Cent.,  etc.,  R.  Co.  v.  Colum- 
bia, 54  S.  Car.  266. 

Contra. —  In  Cairo  v.  Adams  Express  Co., 

54  111.  App.  87,  it  was  held  that  a  charter  au- 
thorizing a  city  to  license  expressmen  conferred 
auihority  to  license  those  only  who  carried  on 
their  business  entirely  within  the  city. 

Where  an  Express  Company  Resists  Payment  of 
a  License  on  the  ground  that  part  of  its  busi- 
ness has  been  done  outside  of  the  city  limits, 
it  must  prove  that  it  is  under  a  liability  to  pay 
a  license  to  other  political  corporations  by  rea- 
son of  such  business,  and  that  it  has  paid  such 
license.  New  Orleans  v.  Liverpool,  etc.,  Ins. 
Co.,  52  La.  Ann.  1904. 

4.  Residence  of  Person  Who  Pursues  Business 
Immaterial. —  Bates  v.  Mobile,  46  Ala.  158; 
Mason  v.  Cumberland,  92  Md.  451;  Edenion 
v.  Capehart,  71  N.  Car.  156;  Washington  v. 
McGeorge,  146  Pa.  St.  248;  Camden  v.  Roberts, 

55  S.  Car.  374;  Frommer  v.  Richmond,  31 
Gratt.  (Va.)  646. 

Power  Limited  by  Statute.  —  Where  a  statute 
authorizing  a  city  to  impose  license  taxes 
limits  the  power  to  the  taxation  of  residents  of 
the  city,  a  tax  cannot  be  imposed  upon  a  non- 
resident who  carries  on  business  in  the  city. 
Garden  City  v.  Abbott.  34  Kan.  283. 

5.  No  Power  to  License  Business  Forbidden  by 
Law.  —  State  v.  Lindsay,  34  Ark.  372;  Mt. 
Pleasant  t.  Vansice,  43  Mich.  361,  38  Am.  Rep. 
193;  State  v.  Bennett,  (Mo.  1889)  11  S.  W. 
Rep.  264;  Port  Clinton  v.  Shafer,  5  Pa.  Dist. 
583;  San  Antonio  Schneider,  (Tex.  Civ.  App. 
1896)  37  S.  W.  Rep.  767.  But  see  Kitson  v. 
Ann  Arbor,  26  Mich.  325;  Wolf  v.  Lansing,  53 
Mich.  367;  State  v.  Clarke.  54  Mo.  17,  14  Am. 
Rep.  471;  State  v.  Dc  Bar,  58  Mo.  395;  Slate  v. 
Williams,  160  Mo.  333;  Davis  v.  State,  2  Tex. 
App.  425. 

6.  See  the  title  ORDINANCES,  post. 

7.  Unlawful  Provision  Does  Not  Invalidate  En 
tire  Ordinance.  —  Exp,  Christcnscn,  85  Cal.  20S  . 
Canova  v.  Williams,  41  Fla.  509;  Joseph  v. 
Milledge ville,  97  Ga.  513;  lit  re  Martin,  62 
Kan.  638;  Slate  v.  Schoenig,  72  Minn.  528; 
///  re  White,  43  Minn.  250;  In  re  Langston,  55 
Neb.  310;  Templcton  v.  Tckamah,  32  Neb. 
542;  Magncau  v.  Fremont,  30  Neb.  843,  27  Am, 
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are  not  separable  the  entire  ordinance  is  void.1 

,   What  Occupations  May  Be  Licensed  or  Taxed  —  (i)  In  General. 

—  The  pow  er  to  license  01  tax,  when  conferred  upon  a  city,  must  be  exercised 
in  strict  conformity  w  ith  the  terms  of  the  grant,2  and  cannot  be  enlarged  by 
definition.3  As  a  general  rule,  the  designation  of  certain  occupations  in  a 
charter  or  statute  empowering  a  city  to  license  or  tax  precludes  the  city  from 
taxing  or  licensing  any  occupation  not  named  therein  4  unless  there  is  also  a 
general  provision  authorizing  the  license  or  taxation  of  all  forms  of  busi- 
ness; 4  and  even  in  this  latter  case  the  power  will  generally  be  limited  to  those 
occupations  which  are  of  a  like  kind  with  those  specifically  named.6 

(2)  Occupations   Taxed  or  Licensed  by  State.  —  It  is  sometimes  provided 


St.  Rep.  436;  Kolb  v.  Boonton,  64  N.  J.  L. 
163;  Exp,  Ryan,  8  Ohio  Dec.  (Reprint)  299,  7 
Cine.  L.  Bui,  50;  Com.  v.  Clark,  195  Pa.  St. 
634- 

1.  Contra  When  Provisions  Are  Not  Separable. 

—  Peoria  v.  Gugenheim,  61  III.  App  374;  Ger- 
man Arnetiran  F.  Ins.  Co.  v.  Minden,  51  Neb. 
870. 

2.  Power  Must  Be  Closely  Pursued.  —  Simrall 
v.  Covington,  90  Ky.  444,  29  Am.  St.  Rep.  398; 
Joplin  v.  Leckie,  78  Mo.  App.  8;  Portland  v. 
O'Neill,  1  Oregon  218;  Bennett  v.  Birming- 
ham, 31  Pa.  St.  15;  Densmore  v.  Erie,  7  Pa. 
Dist.  355;  White  v.  Rock  Hill,  34  S.  Car.  242. 

Under  Authority  to  Tax  "Brokers"  a  city  can- 
not tax  insurance  agents.  McKinney  v.  Alton, 
41  111  App.  508. 

Under  Authority  to  Tax  Vehicles  Used  for  Hire 
a  city  cannot  tax  the  owners  of  vehicles  which 
are  used  for  pleasure.  Davis  v.  Petrinovich, 
112  Ala  654. 

Under  Authority  to  License  "  Owners  and  Driv- 
ers "  of  vehicles  carrying  passengers  for  hire, 
a  city  cannot  require  a  license  from  all  persons 
who  engage  in  the  business.  Osborne  v. 
Spring  Lake,  46  All.  Rep.  164,  64  N.  J.  L. 
362. 

Where  Purpose  of  Tax  Is  Designated  by  Statute. 

—  Where  a  statute  authorizing  a  city  to  im- 
pose a  license  tax  provides  that  such  tax  shall 
be  imposed  for  the  liquidation  of  bonds  issued 
under  the  authority  of  Ihe  statute,  the  city 
cannot  impose  a  license  tax  for  general  mu- 
nicipal purposes.  Kaufle  v.  Delaney,  25  W. 
Va.  410. 

3.  Power  Cannot  Be  Enlarged  by  Definition.  — 

Kiel  v.  Chicago,  176  111.  137;  Emmons  v. 
Lewisiown,  132  III.  380,  22  Am.  St.  Rep.  540; 
Cerro  Gordo  v.  Rawlings,  135  III.  36;  Water- 
loo v.  Heely,  81  111.  App.  310;  Peoria  v.  Gugen- 
heim, 61  111.  App.  374;  Twining  v.  Elgin,  38 
111.  App.  356;  E> -lisle  v.  Danville,  36  111.  App. 
659;  Rawlings  v.  Cerro  Gordo,  32  111.  App. 
215;  Graffty  v.  Rushville,  107  Ind.  502,  57  Am. 
Rep.  128;  Oskiloosa  v.  Tullis,  25  Iowa  440; 
Kansas  City  v.  Collins,  34  Kan.  434;  Kansas 
City  v.  Lorber.  64  Mo.  App.  604;  Trenton  v. 
Clayton,  50  Mo.  App.  535;  Mays  v.  Cincinnati, 
1  Ohio  St.  269. 

May  Exercise  Less  Power  than  Is  Given.  — 
While  a  city  cannot  extend  the  power  which 
is  given  to  it  by  statute,  it  may  use  less  power 
than  is  conferred  y  the  statute.  Leaven- 
worth v.  Smith,  5  Kan.  App.  165. 

4.  Expressio  Unius  Est  Exclusio  Alterius.  — 
Bernheimer  v.  Leadville,  14  Colo.  518;  Kiel  v. 
Chicago,  176  111.  137;  Chicago  v.  Phoenix  Ins. 
Co.,  26  111.  App.  650,  affirmed  126  111.  276; 


Cairo  v.  Bross,  101  111.  475;  Plaquemine  v. 
Roth,  29  La.  Ann.  261;  St.  Paul  v.  Stolz,  33 
Minn.  233;  Jackson  v.  Newman,  59  Miss.  385, 
42  Am.  Rep  367;  Kansas  City  v.  Grush,  151 
Mo.  128;  St.  Joseph  v.  Porter,  29  Mo.  App. 
605;  Wisconsin  Telephone  Co.  v.  Oshkosh,  62 
Wis.  32. 

A  Statute  Forbidding  the  Taxation  of  Any  Busi- 
ness Not  Named  in  the  Charter  applies  alike  to 
special  chatters  framed  by  cities  for  their  own 
government  and  to  chariers  which  exist  in  the 
form  of  a  legislativ  e  grant  by  general  or  special 
statute.  Kansas  City  v.  Lorber,  64  Mo.  App. 
604. 

5.  Charters  Authorizing  Taxation  of  All  Occupa- 
tions.—  Carson  v.  Forsyih,  94  Ga.  617;  Lanier 
v.  Macon,  59  Ga.  187;  St,  Louis  v.  Bowler,  94 
Mo.  630. 

General  Words  Following  Specific  Words  In- 
effectual. —  The  general  terms  "  all  other  busi- 
ness, trades,  avocations,  or  professions,"  fol- 
lowing the  enumeration  of  certain  specified 
occupations,  do  not  authorize  the  imposition 
of  a  license  upon  any  occupation  which  is  not 
specifically  enumerated.  St.  Joseph  v.  Por- 
ter, 29  Mo.  App.  605.  See  also  Knox  City  v. 
Thompson,  19  Mo.  App.  523. 

6.  Occupations  of  Like  Kind  with  Those  Specific- 
ally Enumerated.  —  Crosdale  v.  Cynthiana, 
(Ky.  1899)  50  S.  W.  Rep.  977;  St.  Louis  v. 
Freivogel,  95  Mo.  533;  St.  Louis  v.  Bell  Tele- 
phone Co.,  96  Mo.  623,  9  Am.  St.  Rep.  370;  St. 
Louis  v.  Herthel,  14  Mo.  App.  467,  88  Mo. 
128;  St.  Louis  v.  Loughlin,  49  Mo.  559;  St. 
Louis  v.  Grone,  46  Mo.  574;  Joplin  v.  Lerkie, 
78  Mo.  App.  8;  Hannibal  v.  Price,  29  Mo. 
App.  280;  Reading  v.  Billing,  167  Pa.  St.  21; 
Bullet's  Appeal,  73  Pa.  St.  448;  Lynchburg  v. 
Norfolk,  etc.,  R.  Co.,  80  Va.  237,  56  Am.  Rep. 
592. 

A  statute  authorizing  a  city  to  license  hack- 
men,  omnibus  drivers,  and  all  others  pursuing 
like  occupations  empowers  it  to  license  street- 
cars.   Allerton  v.  Chicago,  9  Biss.  (U.  S.)  552. 

When  Rule  Does  Not  Apply.  —  Where  a  city 
charter,  afier  designating  certain  occupations 
for  taxation,  also  provides  that  the  city  may 
license  or  tax  all  occupations,  professions,  and 
trades  not  heretofoie  enumerated,  of  whatever 
name  or  character,  the  rule  ejusdem  generis 
does  not  apply.  St.  Louis  v.  Bowler,  94  Mo. 
630. 

Who  Are  Merchants  Within  Power  to  License 
and  Tax.  —  See  Merchant  —  Mercantile  — 
Merchandise,  vol.  20,  p.  579. 

Produce  Dealers.  —  Kansas  City  v.  Lorber, 
64  Mo.  App.  604;  Kansas  City  v.  Grush,  151 
Mo.  128. 
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that  a  city  shall  have  power  to  tax  or  license  those  occupations  only  which 
are  taxed  or  licensed  by  the  state  1  or  which  are  named  in  the  city  charter  or 
in  the  general  revenue  laws  of  the  state.2  But  when  authorized  by  its  charter 
a  city  may  tax  an  occupation  which  is  not  taxed  by  the  state.3 

(3)  Statutes  Prohibiting  Taxation  of  Certain  Occupations.  —  A  statute 
which  prohibits  a  city  from  taxing  certain  occupations  does  not  by  implica- 
tion prohibit  the  taxation  of  other  occupations  not  named  therein.4  Nor 
does  a  statutory  provision  that  the  occupation  taxes  imposed  by  a  city  shall 
not  exceed  in  amount  the  taxes  imposed  by  the  last  ordinance  on  the  subject 
prevent  the  city  from  taxing  occupations  which  were  not  taxed  by  such  prior 
ordinance.5  Neither  does  a  statute  exempting  certain  forms  of  business  from 
taxation  for  state  purposes  preclude  a  city  from  taxing  them  for  municipal 
purposes,  under  authority  contained  in  its  charter.6 

d.  Power  to  Tax  Licensed  Business.  —  The  charter  power  of  a  city  to 
impose  occupation  taxes  extends  to  occupations  which  are  licensed  either  by 
the  city  or  by  the  state.7 

e.  Power  to  Impose  Several  Licenses  or  Taxes  on  Same  Person 
OR  BUSINESS.  —  A  city,  when  authorized  by  its  charter,  may  impose  a  license 
on  vehicles  used  in  a  business  in  addition  to  the  general  license  imposed  on 
those  who  pursue  such  business ;H  or  require  a  license  in  addition  to  that 
required  by  the  county;  9  or  require  a  person  who  pursues  several  occupations 
to  pay  a  tax  or  procure  a  license  for  each ;  IO  or  impose  a  tax  on  the  owners  of 
property  sold  at  auction  in  addition  to  the  tax  imposed  upon  auctioneers." 

/.  Power  to  Impose  Occupation  Tax  in  Addition  to  Property 
Tax.  —  A  city  may  impose  a  business  tax  in  addition  to  taxes  on  the  prop- 
erty used  in  the  business. 12 

1.  Occupations  Taxed  or  Licensed  by  State.  — 

Osborne  v.  State,  33  Fla.  162,  39  Am.  St.  Rep. 
99;  New  Orleans  v.  Pontcharirain  R.  Co.,  41 
hi.  Ann.  519;  Greenwood  v.  Delta  Bank,  75 
Miss.  162;  Iniernational  Trading-Stamp  Co.  v. 
Memphis,  101  Tenn.  181;  Hoerling  v.  San  An- 
tonio, 85  Tex.  228;  Ex  p.  Slaren,  3  Tex.  App. 
662. 

A  Constitutional  Provision  that  City  Taxes  Shall 
Not  Exceed  Fifty  Per  Cent  of  State  Taxes  for  the 
same  privileges  forbids,  by  implication,  the 
taxation  of  any  privileges  which  are  not  taxed 
by  the  state.  Laredo  v.  Loury,  4  Tex.  App. 
Civ.  Cas.,  §  320. 

Such  a  provision  has  been  held  restrictive 
where  the  charter  gave  no  power  to  lax  "  piivi- 
leges."    Exp.  Ferguson.  59  Miss.  13. 

2.  Occupations  Named  in  Charter  or  General 
Revenue  Laws. — Ex  p.  Simms,  40  Fla.  432; 
Jacksonville  v.  Ledwith,  26  Fla.  163,  23  Am. 
St.  Rep.  558;  Martin  v.  Slaiesboro,  100  Ga. 
419;  F.  S.  Royster  Guano  Co.  v.  Tarboro,  126 
N.  Car.  68;  State  v.  Irvin,  126  N.  Car.  989; 
State  v.  Worth,  116  N.  Car.  1007;  Ex  p. 
Schmidt,  2  Tex.  App.  196. 

A  City  Cannot  Segregate  the  Different  Elements 
of  a  single  taxable  privilege  and  impose  a  sep- 
arate tax  on  each  element  as  a  separate  and 
distinct  privilege  of  its  own  creation.  Exp. 
Simms,  40  Fla.  432;  Canova  v.  Williams,  41 
Fla.  509. 

3.  May  Tax  Occupation  Not  Taxed  by  State.  — 
Goldsmith  v.  1 1  untsvillc,  120  Ala.  182;  Annis- 
ton  v.  Southern  R.  Co.,  112  Ala.  557;  Exp. 
Montgomery,  64  Ala.  4O3 ;  Canova  v.  Williams, 
41  Fla.  509;  Johnston  v.  Macon,  62  Ga.  645, 
Norfolk  v.  Norfolk  Landmark  Pub.  Co.,  95  Va. 
564. 


4.  St.  Louis  v.  Herthel,  14  Mo.  App.  467. 
Charter  Power  Limited  by  Subsequent  Statute. 

—  A  statute  prohibiting  a  city  from  imposing 
a  license  on  a  performance  "  held  in  an  opera 
house  "  does  not  repeal,  but  merely  qualifies, 
a  provision  in  the  city  charter  authorizing  such 
cit y  10  regulate  and  license  theatrical  amuse- 
ments.   Negrotto  v.  Moneit,  49  Mo.  App.  286. 

5.  Mobile  v.  Richards,  98  Ala.  594;  Mobile 
v.  Craft,  94  Ala.  156. 

6.  Hodges  v.  Nashville,  2  Humph,  (Tenn.)  61. 

7.  Taxation  of  Licensed  Business. —  Daus  v. 
Macon,  103  Ga.  774;  Hartford  F.  Ins.  Co.  v. 
Peoria,  156  111.  420;  St.  Paul  v.  Troyer,  3  Minn. 
291;  Stale  v.  Bennett,  19  Neb.  191;  Harrisbuig 
v.  Pennsylvania  Telephone  Co.,  15  Pa.  Co.  Ct. 
5i8. 

8.  Vehicle  License  in  Addition  to  General 
License. —  Browne  v.  Mobile,  122  Ala.  159. 

9.  City  License  in  Addition  to  County  License. 

—  Greensboro  v.  Mullins,  13  Ala.  341. 

10.  Several  Taxes  or  Licenses  on  Same  Person. — 
Daus  v.  Macon,  103  Ga.  774,  holding  further 
that  the  fact  that  both  occupations  are  carried 
on  in  the  same  establishment  docs  not  prevent 
the  imposition  of  a  separate  license  on  each. 

License  on  Insurance  Agent  for  Each  Company 
Represented. — A  cily  which  is  authorized  "  10 
license  and  tax  all  exchange,  loan,  and  brokers' 
offices  "  and  "  agencies  of  insurance  offices  " 
in  the  cily  may  require  an  insurance  agent  to 
procure  a  separate  license  for  each  company 
he  represents.  Si tn rail  v.  Covington,  90  Kv. 
444,  29  Am.  St.  Rep.  398. 

11.  Separate  Taxes  on  Auctioneers  and  Owners  of 
Property  Sold.  —  Fretwell  v.  Troy.  18  Kan.  271. 

12.  Business  Tax  in  Addition  to  Property  Tax,— 
Goldsmith  n.  Huntsville,  120  Ala.  182. 
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V\  111  ui  State  Tax  Is  Imposed  in  Lieu  of  All  Other  Taxes.  — 
Where  a  statute  imposing  a  state  tax  or  license  upon  a  certain  occupation 
provides  that  it  shall  be  in  lieu  of  all  other  taxes  and  licenses,  a  city  cannot 
impose  any  additional  burden  upon  the  same  subject.1 

Distinction  Between  Power  to  License  and  Power  to  Tax  — 

'  i  In  General.  -  As  a  general  rule,  the  police  power  or  power  to  license  con- 
ferred upon  a  city  by  ils  charter  does  not  include  the  power  to  tax  for  reve- 
nue.- although  it  may  be  otherwise  where  the  whole  charter  and  the  general 
legislation  of  the  state  show  an  intent  to  confer  the  revenue  power.3  Neither 
is  power  to  tax  included  in  power  to  regulate*  or  to  regulate  and  license.5 
Bui  where  the  city  is  empowered  to  license,  regulate,  and  tax,  it  may  use 


A  citv  ordinance  taxing  railroad  companies 
is  not  invalid  because  it  refers  to  depots  and 
places  of  business  for  the  purpose  of  classify- 
ing ihe  corporations  taxed.  Such  an  ordinance 
imposes  an  occupation  lax,  and  not  a  double 
tax  on  property.  York  v.  Chicago,  etc.,  R. 
Co.,  56  Neb.  572. 

1.  State  Tax  in  Lieu  of  All  Other  Taxes.  — 
Douglass  v.  Anniston.  104  Ala.  2gt;  Wilkie 
v.  Chicago,  18S  111.  444;  Chicago  v.  Phoenix 
Ins.  Co.,  126  III.  276;  Si.  Louis  v.  Independ- 
ent Ins.  Co.,  47  Mo.  146;  Memphis  p.  Ameri- 
can Express  Co.,  102  Tenn.  336;  Memphis  v. 
Foreign  Ins.  Co  ,  3  Shannon  Tenn.  Cas.  463; 
Memphis  v.  Hernando  Ins.  Co.,  6  Baxt. 
(Tenn.)  527.  But  see  Hartford  F.  Ins.  Co.  v. 
Peoria,  156  111.  420;  New  Orleans  v.  Globe 
Mut.  L.  Ins.  Co..  27  La  Ann.  656. 

Qualification  of  Rule.- — A  charier  provision 
authorizing  a  cily  to  license  insurance  compa- 
nies is  not  repealed  by  a  general  statute  relat- 
ing to  the  taxation  of  such  companies  by  the 
state.  Burlington  v.  Putnam  Ins.  Co.,  31 
Iowa  102,  Wisconsin  Telephone  Co.  v.  Osh- 
kosh,  62  Wis.  32. 

A  statute  authorizing  cities  to  tax  insurance 
companies  is  not  repealed  by  a  subsequent 
statute  requiring  foreign  corporalions  to  ob- 
t  rin  a  license  from  the  state.  Leavenworth  v. 
Boot,  15  Kan.  627. 

A  statutory  provision  that  no  assessment 
shall  be  made,  for  corporation  or  county  pur- 
poses, on  a  business  tax  imposed  by  the  state 
does  not  preclude  a  city  from  imposing  a  busi- 
ness tax  upon  a  business  which  is  taxed  by  the 
state.    Savannah  v.  Uines,  53  Ga.  616. 

In  Humphreys  v.  Norfolk,  25  Gratt.  (Va.)  97, 
a  sialuie  imposing  a  license  tax  upon  foreign 
insurance  companies  and  providing  that  pay- 
ment of  such  tax  should  e n title  a  company  to 
exemption  from  the  payment  of  any  additional 
taxes  was  construed  as  exempting  such  com- 
panies only  from  additional  state  taxation,  and 
not  as  preventing  the  imposition  of  a  license 
tax  by  a  cily  under  its  charter. 

2.  Police  Power  or  Power  to  License  Not  Power 
to  Tax —  United  States.  —  Laundry  License 
Case,  22  Fed.  Rep.  701. 

California.  —  Matter  of  Guerrero,  69  Cal.  88. 

Illinois.  —  Wilkie  v.  Chicago,  188  III.  444; 
Chicago  v.  Phoenix  Ins.  Co.,  126  111.  276. 

Louisiana.  —  Mestayer  v.  Corrige,  38  La. 
Ann.  707;  Delcambre  7..  Clere,  34  La.  Ann. 
1050. 

Mississippi.  —  Pitts  v.  Vicksburg,  72  Miss. 
181;  Jackson  v.  Newman,  59  Miss.  385,  42  Am. 

Rep.  367. 

Missouri,  —  Rin?ha.rt  v,  Long,  95  Mo,  396; 


76^ 


St.  Louis  v.  Boatmen's  Ins.,  etc.,  Co.,  47  Mo. 
150;  Knox  City  v.  Thompson,  19  Mo.  App. 
523;  Kno.".  City  v.  White,  ig  Mo.  App.  528. 

A'ebraska. —  Littlefield  v.  Slate,  42  Neb.  223, 
47  Am.  St.  Rep.  697. 

New  Jersey.  —  Cape  May  v.  Cape  May 
Transp.  Co.,  64  N  J.  L.  80;  Kip  v.  Paterson, 
26  N.  J.  L.  298;  Essex  County  v.  Barber,  7  N. 
J.  L.  64. 

New  York  —  New  York  v.  Hexamer,  59  N. 
Y.  App.  Di\ .  4. 

Texas.  —  Uoefling  v.  San  Antonio,  85  Tex. 
228. 

3.  Power  to  License  May  Include  Power  to  Tax. 

—  San  Jose  v.  San  Jose,  etc.,  R.  Co.,  53  Cal. 
475;  Ex  p.  Frank,  52  Cal.  606,  28  Am.  Rep. 
642;  Chicago  General  R.  Co.  v.  Chicago,  176 
III.  253,  68  Am.  St.  Rep.  188;  Baker  v.  Lex- 
ington, (Ky.  1899)  53  S.  W.  Rep  16;  Mesiayer 
v.  Corrige,  38  La.  Ann.  707;  Morgan  v. 
Orange,  50  N.  J.  L.  389;  State  v.  Irvin,  126  N. 
Car.  989;  Fleetwood  v.  Read,  21  Wash.  547. 

When  Power  to  License  Includes  Power  to  Tax. 

—  Authority  to  license  useful  trades  and  em- 
ployments does  not,  as  a  general  rule,  include 
authority  to  tax  for  revenue,  but  the  latter 
power  may  be  exercised  when  expressly  con- 
ferred by  the  charter,  as,  for  instance,  where 
it  is  provided  that  the  common  council,  in 
granting  licenses,  "  shall  charge  such  sum  or 
sums  of  money  as  they  shall  deem  fit  and 
reasonable."  Adams  Express  Co.  v.  Owens- 
boro,  85  Kv.  265. 

4.  Power  to  Regulate  Not  Power  to  Tax.  —  Ft. 
Smith  ii.  Ayers,  43  Ark.  82;  State  v.  Hoboken, 
33  N.  J.  L/280. 

6.  Power  to  Regulate  and  License  Not  Power  to 
Tax. —  Arkadelphia  Lumber  Co.  v.  Arkadel- 
phia,  56  Ark.  370;  Fayetteville  v.  Carter, 
52  Ark.  301;  Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558;  Atkins  v.  Phillips, 
26  Fla.  2S1;  Easterly  v.  Irwin,  99  Iowa  694; 
Oitumvva  v.  Zekind,  95  Iowa  622,  58  Am.  St. 
Rep.  447;  State  t.  New  Brunswick,  43  N.  J.  L. 
175:  State  7j.  Hoboken,  41  N.  J.  L.  71;  People 
v.  Jarvis,  19  N.  Y.  App.  Div.  466;  Cincinnati 
v.  Bryson,  15  Ohio  625,  45  Am.  Dec.  593. 

Contra. —  In  Illinois  it  is  held  lhal  the  power 
to  regulate  or  to  license  includes  the  power  to 
tax  for  revenue.  Kinsley  v.  Chicago,  124  111. 
359.  And  see  U.  S.  Distilling  Co.  v.  Chicago, 
112  III.  19;  Banta  v.  Chicago,  172  111.  204. 

Po?uer  to  License,  Regulate,  and  Restrain.  — 
In  Hodges  v.  Nashville,  2  Humph.  (Tenn.)  61, 
it  was  held  that  a  charter  authorizing  a  city 
to  license,  regulate,  and  restrain  theatrical 
amusements  warranted  the  imposition  of  a 
license  for  revenue. 
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such  power  either  for  regulation  or  for  revenue;  1  and  the  same  is  true  where 
the  charter  confers  power  to  tax,  without  specifying  whether  for  revenue  or 
regulation.2  Power  to  regulate  includes  power  to  license;  3  and  the  same  is 
true  of  power  to  control  or  suppress,4  to  suppress  and  restrain,5  to  tax,6  or 
to  tax  or  restrain;  7  but  not  of  power  to  suppress.8  Finally,  it  may  be  said 
that  the  clause-commonly  found  in  city  charters  authorizing  the  authorities  to 
enact  ordinances  for  the  general  welfare  of  the  city  does  not  authorize  them 
to  impose  licenses.9 

(2)  As  to  Amount  of  License  Fee  or  Tax.  —  Under  the  power  to  license  for 
regulation,  a  city  may  require  a  fee  which  covers  the  expense  of  issuing  the 
license  and  supervising  the  business. 10  In  such  a  case  the  fact  that  revenue  is 
incidentally  derived  does  not  render  the  ordinance  invalid,11  and  the  courts 
will  not  interfere  unless  the  fee  is  plainly  in  excess  of  the  amount  required  for 
regulation.1*    But  where  the  fee  imposed  is  so  large  as  to  be  manifestly  for 


1.  Power  to  License,  Regulate,   and   Tax.  — 

Gundling  v.  Chicago,  177  U.  S.  183;  Denver 
City  R.  Co.  v.  Denver,  21  Colo.  350,  52  Am. 
St.  Rep.  239;  Mason  v.  Cumberland,  92  Md. 
451 ;  Rinehart  v.  Long,  95  Mo.  396;  Hirshfield 
v.  Dallas,  4  Tex.  App.  Civ.  Cas.,  §  177. 

2.  Power  to  Tax  Conferred  in  General  Terms.  — 
Wilson  v.  Lexington,  (Ky.  1899)  50  S.  W.  Rep. 
834;  Springfield  Smith,  138  Mo.  645,  60  Am. 
St.  Rep.  569. 

3.  Power  to  Regulate  Includes  Power  to  License. 
—  Laundry  License  Cass,  22  Fed.  Rep.  701; 
Ft.  Smith  v.  Ayers,  43  Ark.  82;  Russellville  v. 
While,  41  Ark.  485;  Gundling  v.  Chicago,  176 
111.  340:  Kinsley  v.  Chicago,  124  111.  359;  Chi- 
cago Packing,  etc.,  Co.  v.  Chicago,  88  111.  221, 
30  Am.  Rep.  545;  Frankford,  etc..  Pass.  R. 
Co.  v.  Philadelphia,  58  Pa.  St.  119,  98  Am. 
Dec.  242;  St.  Johnsbury  v.  Thompson,  59  Vt. 
300.  Contra.  Burlington  Bumgardner,  42 
Iowa  673.  And  compare  Gray  71.  Wilmington, 
2  Marv.  (Del.)  257;  Durkvvall  -'.  New  Albany, 
25  Ind.  283. 

When  Power  to  Regulate  Is  Not  Power  to 
License.  —  A  staiuie  authorizing  acityto  make 
regulations  as  to  the  use  of  omnibuses  and 
stage  coaches  for  the  transportation  of  persons 
for  hire,  while  passing  to  and  from  the  city, 
and  while  passing  over  and  using  the  public 
streets  of  the  city,  does  not  authorize  such  city 
to  tax  for  revenue  persons  residing  in  another 
city  who  set  up  and  drive  omnibuses  and  stage 
coaches  between  the  two  cities,  nor  does  it 
authorize  the  city  to  pass  an  ordinance  impos- 
ing a  license  on  such  persons,  even  though  no 
license  fee  is  required.  Com.  v.  Slodder,  2 
Cush.  (Mass.)  562.  48  Am.  Dec.  679. 

4.  Power  to  Control  or  Suppress.  —  Shuman  v. 
Ft.  Wayne,  r27  Ind.  109. 

5.  Power  to  Suppress  and  Restrain.  —  Burling- 
ton v.  Lawrence,  42  Iowa  681;  Winooski  v. 
Gookey,  49  Vt.  282. 

6.  Power  to  Tax  Includes  Power  to  License.  — 
Goldsmith  Huntsville,  120  Ala.  182;  Exp. 
Montgomery,  64  Ala.  463.  Contra,  Burlington 
v.  Bumgardner,  42  Iowa  673. 

7.  Power  to  Tax  and  Restrain. —  Mt.  Carmel 
v.  VVabish  County,  50  111.  69. 

8.  Power  to  Suppress  Not  Power  to  License.  — 
Goetlcr  v.  State,  45  Ark.  454. 

9.  General  Welfare  Clause  in  City  Charter  Docs 
Not  Give  Power  to  License.  —  Shuman  v.  Ft. 
Wayne,  127  Ind.  109;  St.  Paul  v.  Stoltz,  33 
Minn.  233;  Trenton  v.  Clayton,  50  Mo.  App. 


535;  Dunham  v.  Rochester,  5  Cow.  (N.  Y.)  462: 
Frank  v.  Cincinnati,  7  Ohio  Dec.  544;  Millers- 
town  v.  Bell,  123  Pa.  St.  151;  State  v.  Bruce, 
23  Wash.  777;  Barling  v.  West,  29  Wis.  307,  9 
Am.  Rep.  576.  But  see  Stale  v.  McMahon,  69 
Minn.  265;  St.  Louis  -•.  Knox.  6  Mo.  App.  247 ; 
Warren  v.  Geer,  117  Pa.  St.  207. 

10.  License  Fee  Cannot  Exceed  Expense  of  Issuing 
License  and  Supervising  Business.  —  Arkadelphia 
Lumber  Co.  v.  Aikidelphia,  56  Ark.  370; 
Fayetteville  v.  Carter,  52  Ark.  301;  State  v. 
Glavin,  67  Conn.  29;  Atkins  v.  Phillips,  26 
Fla.  281;  Jacksonville  v.  Ledwith,  26  Fla.  163, 
23  Am.  St.  Rep.  558;  Burlington  v.  Unter- 
kircher,  99  Iowa  401;  State  v.  Finch,  78  Minn. 
118;  St.  Paul  v.  Dow,  37  Minn.  20,  5  Am.  St. 
Rep.  811;  Mankato  v.  Fowler,  32  Minn.  364; 
St.  Louis  v.  Boatmen's  Ins.,  etc.,  Co.,  47  Mo. 
150;  Ex  p.  Ryan,  8  Ohio  Dec.  (Reprint)  299,  7 
Cine.  L.  Bui.  50;  Hoefling  v.  San  Antonio,  85 
Tex.  228;  Hirshfield  v.  Dallas,  4  Tex.  App. 
Civ.  Cas.,  §  177;  State  v.  Heinemann,  80  W  is. 
253.  27  Am.  St.  Rep.  34.  Further  as  to  amount 
of  licenses  and  taxes  see  infra,  IV.  How  Jin- 
posed  —  Determination  oj  Amount. 

11.  Mankato  v.  Fowler,  32  Minn.  3^4;  Ches- 
ter v. Western  Union  Tel.  Co.,  154  Pa.  St.  464. 

12.  Courts  Will  Not  Ordinarily  Interfere— Phil- 
adelphia v.  Western  Union  Tel.  Co.,(C.  C.  A.) 
89  Fed.  Rep.  454;  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370;  Fayetteville  v.  Car- 
ter, 52  Ark.  301;  Atkins  v.  Phillips,  26  Fla. 
281;  Martin  v.  Statesboro,  100  Ga.  419;  Bur- 
lington v.  Putnam  Ins.  Co.,  31  Iowa  102;  In 
re  White.  43  Minn.  250;  Mankato  v.  Fowler, 
32  Minn.  364;  Liltlefield  v.  State,  42  Neb.  223, 
47  Am.  St.  Rep.  697;  Densmorc  v.  Erie,  7  Pa. 
Dist.  355;  New  Hope  v.  Western  Union  Tel. 
Co.,  16  Pa.  Super.  Ct.  306;  Kittanning  Elec- 
tric Light,  etc.,  Co.  v.  Kittanning,  11  Pa. 
Super  Ct.  31. 

The  Presumption  Is  thai  the  fee  does  not  ex- 
ceed the  expense  of  regulation,  unless  the  con- 
trary appears  from  the  face  of  the  ordinance, 
or  from  the  evidence.  Fayetteville  v.  Carter, 
52  Ark.  301;  Atkins  v.  Phillips,  26  Fla. 
281. 

That  the  License  Has  to  Be  Taken  Out  Monthly, 
each  license  expiring  on  the  first  day  of  the 
succeeding  month,  does  not  show  conclusively 
that  such  license  is  imposed  for  revenue  rather 
than  for  regulation.  Atkins  v.  Phillips,  26 
Fla.  281.  But  see  Laundry  License  Case,  22 
Fed.  Rep.  701. 
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revenue,  the  court  can  declare  the  ordinance  void  if  the  taxing  power  was  not 
conferred  upon  the  city,'  especially  where  such  ordinance  does  not  contain 
any  pro\  isions  for  the  regulation  of  the  business  licensed.8 

When  Limitations  as  to  Amount  Are  Not  Applicable.  —  The  rule  that  the  license  fee 

can  cover  only  the  expense  of  issuing  the  license  and  regulating  the  business 
does  not  apply  to  the  liquor  traffic  or  to  other  occupations  which  are  danger- 
ous to  society.3  And  where  a  city  has  power  to  prohibit  4  or  power  to  license 
or  tax  for  revenue  5  the  courts  will  not  interfere  on  the  ground  that  the  fee 
required  is  excessive. 

i.  PROHIBITORY  Legislation.  —  A  city  may  impose  a  tax  or  license  fee 
which  is  so  high  as  to  be  prohibitory  in  effect,  if  authorized  by  its  charter;6 
but  it  is  otherwise  in  the  absence  of  charter  authority.7  Authority  to  tax, 
li<  ense,  or  regulate  does  not  include  authority  to  impose  a  prohibitory  tax 
upon  a  useful  occupation ; 8  nor  docs  power  to  license  for  revenue  include 
power  to  prohibit.9  But  where  a  city  is  empowered  to  suppress,  regulate, 
license,  or  restrain,  it  may  either  license  or  prohibit  at  its  discretion.10 

23  Wash.  71;  Fleetwood  v.  Read,  21  Wash. 
547- 

6.  Prohibitory  Tax  Valid  When  Authorized  by 

Statute,  —  Schwuchow  v.  Chicago,  68  111.  444; 
Poyer  v.  Desplaines,  22  111.  App.  576.  And 
see  the  title  Intoxicating  Liquors,  vol.  17,  p. 
286. 

Druggist's  License  to  Sell  Liquor. —  An  ordi- 
nance imposing  a  license  on  druggists  for  the 
right  to  sell  intoxicating  liquor  is  not  invalid 
even  ihough  the  license  fee  is  so  high  as  to 
be  prohibitory  in  certain  localities.  Com.  v. 
Fowler,  98  Ky.  648. 

7.  Ex  p.  Burnett,  30  Ala..  461. 
Evidence  that  Tax  Is  Prohibitory.  —  What  will 

amount  to  a  prohibitory  tax  is  a  question  of 
fact.  On  a  trial  for  violation  of  an  ordinance 
imposing  a  tax,  evidence  to  show  that  the 
amount  of  the  tax  imposed  is  in  effect  prohib- 
ilory  is  admissible.  Sweet  v.  Wabash,  41 
Ind.  7. 

8.  Authority  to  Tax  or  License  Not  Authority  to 
Prohibit  Useful  Occupation.  —  In  re  Quong  Woo, 
13  Fed.  Rep.  22q;  Morton  v.  Macon,  in  Ga. 
162;  Carrollton  v.  Bazzette,  159  111.  284;  Wig- 
gins v.  Chicago,  68  111.  372;  McRoberts  v. 
Sullivan,  67  III.  App.  435;  Chicago  v.  Hardy,  66 
111.  App.  524;  Caldwell  v.  Lincoln,  19  Neb. 
569;  New  York  v.  Hexamer,  59  N.  Y.  App. 
Div.  4  See  also  Burlington  v.  Bumgardner, 
42  Iowa  673. 

Nor  Can  Any  Conditions  Which  Amount  to  Pro- 
hibition Be  Annexed  to  the  issuance  of  a  license. 
hi  re  Quong  Woo,  13  Fed.  Rep.  229. 

Although  Power  to  License  and  Regulate  Dram- 
shops does  not  include  power  to  prohibit  them, 
it  does  include  power  to  prohibit  the  sale  of 
liquors  in  the  city,  except  under  the  provisions 
of  the  state  statutes.  An  ordinance  to  this 
effect  does  not  prohibit  such  sales  altogether, 
but  simply  prohibits  sales  without  a  license. 
Cameron  v.  Middough,  57  Mo.  App.  312. 

9.  Power  to  License  for  Revenue  Not  Power  to 
Prohibit.  —  Merced  County  v.  Fleming,  in 
CaL.46;  Sweet  v.  Wabash,  41  Ind.  7;  Hirsh- 
field  v.  Dallas,  4  Tex.  App.  Civ.  Cas.,  §  177; 
Ogden  City  v.  Crossman.  17  Utah  66. 

10.  Power  to  Suppress,  License,  or  Restrain  In- 
cludes Power  to  Prohibit.  —  Launder  v.  Chicago, 
in  111.  291,  53  Am.  Rep.  625;  Schwuchow  v. 
Chicago,  68  111.  444;  Smith  v.  Madison,  7 
Ind.  86. 


1.  Fees  Held  Excessive  under  Power  to  Lioense. 

—  Philadelphia  v.  Atlantic,  etc.,  Tel.  Co.,  (C. 
C.  A.)  102  Fed.  Rep.  254;  Laundry  License 
Case,  22  Fed.  Rep.  701;  Philadelphia  v.  West- 
ern Union  Tel.  Co.,  40  Fed.  Rep.  615;  Fl. 
Smith  v.  Avers,  43  Ark.  82;  State  v.  Glavin, 
67  Conn.  29;  Martin  v.  Statesboro,  100  Ga.  419; 
State  v.  Rowe,  72  Md.  548;  Slate  v.  Finch,  78 
Minn.  118;  Mankato  v.  Fowler,  32  Minn.  364; 
State  v.  Moore,  113  N.  Car.  697;  Toledo  v. 
Buechele,  10  Ohio  Cir.  Dec.  280. 

For  Fees  Held  Valid  under  the  Power  to  Lioense, 
see  Arkadelphia  Lumber  Co.  v.  Arkadelphia, 
56  Ark.  370;  Atkins  v.  Phillips,  26  Fla.  281; 
Martin  v.  Statesboro,  100  Ga.  419;  People  v. 
Russell,  49  Mich  617,  43  Am.  Rep.  478;  Ash 
v.  People,  11  Mich.  347,  83  Am.  Dec.  740; 
Philadelphia  v.  Postal  Tel.  Cable  Co.,  67  Hun 
(N.  Y.)  2t ;  Oil  City  v.  Oil  City  Trust  Co.,  11 
Pa.  Co.  Ct.  350;  Lancaster  v.  Edison  Electric 
Illuminating  Co.,  8  Pa  Co.  Ct.  178. 

Additional  Fee  for  Making  Out  License,  —  In 
Moore  v.  Minneapolis,  43  Minn.  418,  an  ordi- 
nance which  charged  a  fee  for  making  out  the 
,;cense,  in  addition  to  the  prescribed  license 
lee,  was  held  to  be  void. 

2.  State  v.  Moore,  113  N.  Car.  697;  Dens- 
more  v.  Erie,  7  Pa.  Dist.  355. 

Although  the  Regulations  Prescribed  Are  Some- 
what Meagre,  the  ordinance  will  be  held  valid 
under  the  police  power,  if  it  shows  a  clear  in- 
tention to  regulate  the  business.  State  v. 
Schoenig,  72  Minn,  528. 

Evidence  of  Intention  to  Regulate.  —  Where  a 
license  fee  imposed  on  electric  companies  gen- 
erally was  not  imposed  on  companies  which 
placed  their  wires  underground,  it  was  held 
that  the  ordinance  was  a  valid  exercise  of  the 
police  power,  and  that  the  charge  was  not  a 
tax  for  revenue.  Philadelphia  v.  Postal  Tel. 
Cable  Co.,  67  Hun  (N.  Y.)  21. 

3.  Indianapolis  v.  Bieler,  138  Ind.  30;  State 
v.  Finch,  78  Minn.  118;  Duluth  v.  Krupp,  46 
Minn.  435.  See  also  supra,  this  title,  Definitions 
and  General  Principles  —  Difference  Between 
License  Fee  and  Tax. 

4.  Dennehy  v.  Chicago,  120  111.  627. 

5.  Browne  v.  Mobile,  122  Ala.  159;  Keely  v. 
Atlanta,  69  Ga.  583;  Hall  v.  Com.,  101  Ky. 
382;  St.  Louis  v.  Green,  7  Mo.  App.  468;  In- 
formation against  Jager,  29  S.  Car.  438;  Ex  p. 
Schmidt,  2  Tex.  App.  196;  Stull  v.  De  Mattos, 
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j.  Delegation  of  Power  to  License.  —  A  municipal  corporation  which 
is  authorized  to  impose  licenses  cannot  delegate  its  legislative  power  in  this 
regard  to  the  mayor  or  other  city  officers.1  Thus,  it  cannot  delegate  discre- 
tionary power  to  determine  what  occupations  shall  be  licensed,  or  the  duration 
of  the  license,  or  the  amount  of  the  license  fee.2  But  ministerial  power,  such 
as  that  involved  in  the  act  of  issuing  the  license,  may  be  delegated ;  3  and  like- 
wise the  mayor  may  be  empowered  to  fix  the  amount  of  the  license  fee  within 
certain  limits  fixed  by  ordinance.4 

Discretionary  Power  to  Refuse  License.  —  Discretionary  power  to  issue  or  refuse  to 
issue  a  license  cannot  be  delegated,5  unless  it  be  in  regard  to  the  liquor  traffic 
or  other  forms  of  business  which  require  strict  regulation.6 

Power  to  License  Conferred  Directly  on  Mayor.  — The  power  to  grant  licenses  is  some- 
times conferred  by  the  city  charter  on  the  mayor  directly,  and  in  such  cases 
no  question  as  to  delegation  of  power  arises.7 

III.  Constitutionality  of  Statutes  and  Ordinances  —  1.  General  Principles 
—  a.  Presumption  in  Favor  of  Constitutionality.  —  The  presumption 
is  that  a  statute  imposing  a  business  tax  or  license  is  constitutional,  and  every 
reasonable  construction  will  be  resorted  to  in  order  to  save  such  a  statute 
from  unconstitutionality.9 

b.  Effect  and  Not  Phraseology  of  Statute  Decisive.  —  The  validity 


1.  Cannot  Delegate  Legislative  Power. —  John- 
ston v.  Macon,  62  Ga.  645;  Kinrnundy  v.  Mahan, 
72  III.  462;  Trenton  v.  Clayton,  50  Mo.  App. 
535;  State  v.  Jacob,  8  Ohio  Dec.  (Reprint)  23, 
5  Cine  L.  Bui.  73.  And  see  the  title  Con- 
stitutional Law.  vol.  6,  p.  1029. 

2.  Power  to  Determine  Amount  of  Fee  and  Other 
Discretionary  Matters.  —  State  v.  Glavin,  67 
Conn.  29;  East  St.  Louis  v.  Wehrung,  50  111. 
28;  McRoberts  v.  Sullivan,  67  111.  App.  435; 
Bills  v.  Goshen,  117  Ind.  221;  Mt.  Clemens  v. 
Sherbert,  122  Mich.  674;  State  v.  Kantler,  33 
Minn.  69;  In  re  Wilson,  32  Minn.  145;  Dar- 
ling v.  St.  Paul,  19  Minn.  389;  Trenton  v.  Clay- 
ton, 50  Mo.  App.  535. 

An  Ordinance  Which  Establishes  No  Fixed  or 
Uniform  Term  for  a  license,  but  leaves  that  to 
be  determined  by  the  council  in  each  particu- 
lar case,  subject  only  to  a  general  limitation, 
and  fixes  the  license  fee  not  on  an  arbitrary 
basis,  but  at  the  rate  of  so  much  per  day  for 
the  time  during  which  the  license  is  to  run,  is 
not  invalid  as  delegating  to  the  licensee  the 
determination  of  the  time  for  which  the 
license  shall  run.    In  re  White,  43  Minn.  250. 

Ordinance  Empowering  Mayor  to  Determine 
Duration  of  License.  —  An  ordinance  requiring 
a  peddler  to  pay  a  license  of  not  less  than  one 
nor  more  than  twenty -five  dollars  for  a  fixed 
time,  in  the  discretion  of  the  mavor.  is  void. 
The  limitation  of  twenty-five  dollars  has  no 
significance,  because  the  time  for  which  that 
sum  may  be  charged  is  left  wholly  to  the 
mayor,  and  he  may  fix  so  short  a  time  as  to  be 
equivalent  to  a  refusal  to  license  at  all.  State 
Center  v.  Barenstein,  66  Iowa  249. 

3.  May  Delegate  Ministerial  Power.  —  Matter 
of  Bickerstaff,  70  Cal.  35;  Matter  of  Guerrero, 
69  Cal.  88;  Gundling  v.  Chicago,  176  III.  340; 
Swarth  v.  People,  109  111.  621;  Bakers.  Lex- 
ington, (Ky.  1899)  53  S.  W.  Rep.  16;  In  re 
While,  43  Minn.  250;  St.  Louis  v.  Meyrose 
Lamp  Mf(>.  Co.,  139  Mo.  560,  61  Am.  St.  Rep. 
474;  St.  Louis  v.  Weitzel,  130  Mo.  600;  Ould 
v.  Richmond,  23  Gratt.  (Va.)  464,  14  Am.  Rep. 
139- 


791 


4.  Decorah  v.  Dunstan,  38  Iowa  96;  Exp. 
Rvan,  8  Ohio  Dec.  (Reprint)  299,  7  Cine.  L. 
Bui.  50. 

5.  Discretionary  Power  to  Refuse  License.  — 

In  re  Quong  Woo,  13  Fed.  Rep.  229;  Walsh  v. 
Denver,  11  Colo.  App.  523. 

Who  May  Object  to  Ordinance  on  This  Ground. 
—  It  is  somewhat  doubtful  whether  a  person 
who  has  made  no  application  for  a  license  can 
object  to  a  license  ordinance  on  the  ground 
that  it  delegates  arbitrary  power  to  the  mayor 
to  grant  or  refuse  a  license.  Gundling  v.  Chi- 
cago, 177  U.  S.  183. 

Power  to  Refuse  License  to  Unfit  Person.  —  A 
license  ordinance  which  provides  that  the  city 
council  may  refuse  to  issue  a  license  in  certain 
cases  is  not  invalid,  where  it  can  be  construed 
as  merely  giving  to  the  council  a  reasonable 
discretion  to  refuse  a  license  where  the  appli- 
cant is  an  unfit  person.  State  v.  Schoenig,  72 
Minn.  528. 

6.  St.  Paul  v.  Ttoyer,  3  Minn.  291. 

An  Ordinance  Which  Requires  a  License  for  the 
Sale  of  Cigarettes,  and  fixes  the  amount  of  the 
license  fee,  and  specifies  the  districts  within 
which  sales  may  be  made,  is  valid  although  it 
empowers  the  mayor  to  determine  whether  a 
license  shall  be  issued.  This  does  not  amount 
to  a  delegation  of  power  to  the  mayor. 
Gundling  v.  Chicago,  176  III.  340. 

7.  Power  Conferred  upon  Mayor  Directly.  — 
Brooklyn  v.  Breslin,  57  N.  Y.  591;  In  re  Sled- 
man,  14  Phila.  (Pa.)  376,  37  Leg  Int.  (Pa  )  444. 

Whether  Permissive  or  Mandatory.  —  A  city 
charter  which  authorizes  the  mayor  to  grant 
licenses  will  be  construed  as  authorizing  him 
to  exercise  a  reasonable  discretion  in  the  mat- 
ter, unless  the  provision  is  mandatory  in  its 
terms.  People  v.  Wurster,  14  N.  Y.  App.  Div. 
556.  But  see  Matter  of  O'Rourke,  (Supm.  Ct. 
Spec.  T.)  9  Misc.  (N.  Y  )  564. 

8.  Presumption  in  Favor  of  Constitutionality.  — 
Hooper  v.  California,  155  U,  S.  648;  L.  B. 
Price  Co.  v.  Atlanta,  105  Ga.  358.  See  also 
Gibson  County  v.  Pullman  Southern  Car  Co., 
42  Fed.  Rep.  572. 
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of  a  statute  Imposing  a  license  or  tax  depends  upon  its  actual  effect  and  opera- 
tion, and  not  merely  upon  its  phraseology.  The  court  must  look  at  the 
essence  as  well  as  the  form.1 

c.  Statutes  Partly  Unconstitutional.  —  Unconstitutional  provisions 

in  a  statute  imposing  a  license  or  tax  will  not  invalidate  the  entire  statute  if 
they  are  separable  from  the  provisions  which  are  valid ; 2  but  if  the  various 
pro\  isions  cannot  be  separated,  the  statute  must  be  declared  void  as  a  whole.3 

,/.  WHO  M  u  Raise  QUESTION. — The  courts  will  not  adjudicate  upon 
the  constitutionality  of  a  statute  of  this  nature  at  the  instance  of  a  person 
who  has  no  interest  in  raising  the  question.4 

2.  Under  United  States  Constitution  —  a.  COMMERCE  CLAUSE  —  (i)  In  Gen- 
eral -  (a)  Direct  interference  with  Commerce. — State  statutes  and  municipal  ordinances 
imposing  taxi  s  or  licenses  which  interfere  directly  with  interstate  or  foreign 
commerce  are  void,  under  that  provision  of  the  Federal  Constitution  which 
reserves  to  Congress  the  right  to  regulate  such  commerce.5  The  question 
whether  a  statute  is  void  on  this  ground  depends  upon  its  actual  operation, 
and  not  upon  the  intent  expressed  therein ;  6  and  a  statute  which  is  void  as  to 
interstate  commerce  may  be  valid  as  regards  commerce  which  is  carried  on 
wholly  within  the  state.7  The  question  whether  a  statute  applies  to  intrastate 
commerce  alone  or  to  both  interstate  and  intrastate  commerce  is  for  the 
courts  of  the  state  enacting  the  statute,  and  as  regards  this  point  the  federal 
courts  will  generally  follow  the  construction  placed  upon  the  statute  by  the 
state  courts.** 


1.  Effect  and  Not  Phraseology  of  Statute  De- 
cisive. —  Joseph  v.  Randolph,  71  Ala.  499,  46 
Am.  Rep.  347;  State  v.  Conlon,  65  Conn. 
478,  48  Am.  St.  Rep.  227. 

2.  Statutes  Partly  Unconstitutional.  —  Noble  v. 
Mitchell,  100  Ala.  519;  Wallack  v.  New  York, 
5  Thomp.  &  C.  (N.  Y.)  319;  Rothermel  v. 
Meyerle,  136  Pa.  St.  250. 

3.  Where  Statute  Is  Entirety.  —  Vines  v.  State, 
67  Ala.  73;  Washington  v.  State,  13  Ark.  752; 
Ames  v.  People,  25  Colo.  508;  Stale  v.  Mont- 
gomery, 94  Me.  192,  affirming  Stale  v.  Mont- 
gomery, 92  Me.  433. 

As  to  statutes  valid  in  part  and  void  in  part, 
see  generally  the  title  Constitutional  Law, 
vol.  6,  p.  1088. 

4.  Who  May  Question  Constitutionality  of  Stat- 
ute. —  New  Orleans  v.  Penn.  Mut.  L.  Ins.  Co., 
106  La.  Ann.  31.  And  see  Sydow  v.  Territory, 
(Ariz.  1894)  36  Pac.  Rep.  214;  Rothermel  v. 
Meyerle,  136  Pa.  St.  250.  See  generally  the 
title  Constitutional  Law,  vol.  6,  p.  1090. 

The  Remedy  by  Certiorari  to  annul,  on  the 
ground  of  unconstitutionality,  a  city  ordinance 
imposing  a  license  fee  for  revenue  is  not  open 
to  a  person  against  whom  no  action  has  been 
instituted.  Hamblett  :•.  Asbury  Park,  61  N. 
J.  L.  502. 

Who  May  Enjoin  Collection  of  Tax.  —  A  stale 
statute  which  imposes  a  tax  upon  the  occupa- 
tion of  selling  spirituous,  vinous,  malt,  and 
other  intoxicating  liquors,  but  exempts  wines 
or  beer  manufactured  in  the  state,  is  invalid 
so  far  as  it  discriminates  against  imported 
wines  or  beer;  but  a  person  who  sells  spiritu- 
ous liquors,  in  addition  to  wine  and  beer,  can- 
not enjoin  the  collection  of  the  tax  for  that 
reason.  Tiernan  v.  Rinker,  102  U.  S.  123. 
And  see  Hiergins  v.  Rinker,  47  Tex.  393;  Har- 
ris v.  State,  4  Tex.  App.  131. 

5.  Direct  Interference  with  Interstate  or  Foreign 
Commerce  Invalid.  —  See  the  title  Interstate 
Commerce,  vol.  17,  p.  108,  and  in  addition  to 
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the  cases  there  cited  see  Brown  v.  Maryland, 
12  Wheat.  (U.  S.)  419;  Clyde  Steamship  Co.  r. 
Charleston,  76  Fed.  Rep.  46;  Georgia  Packing 
Co.  v,  Macon,  60  Fed.  Rep.  774;  Ames  v.  Peo- 
ple, 25  Colo.  508;  Osborne  v.  State.  33  Fla.  162, 
39  Am.  St.  Rep.  99;  Graffty  v.  Rushville,  107 
Ind.  502,  57  Am.  Rep.  128;  Jackson  Min.  Co. 
v.  Auditor-Gen.,  32  Mich.  488. 

6.  Operation  and  Not  Intent  of  Statute  Decisive. 

—  Georgia  Packing  Co.  v.  Macon,  60  Fed. 
Rep.  774;  Ex  p.  Brown,  48  Fed.  Rep. 
435- 

Attempted  Exception  of  Interstate  Commerce 
Ineffectual.  —  The  fact  that  a  city  ordinance 
which  imposes  a  license  tax  on  canvassers  ex- 
empts persons  who  solicit  orders  for  goods 
manufactured  outside  of  the  state  does  not 
render  such  ordinance  valid  as  exempting  in- 
terstate commerce,  since  there  are  many  arti- 
cles of  interstate  commerce  besides  manu- 
factured goods.  Port  Clinton  v.  Shafer.  5  Pa. 
Dist.  583.  And  see  State  v.  Willingham,  (Wyo. 
1900)  62  Pac.  Rep.  797. 

7.  Statute  Void  as  to  Interstate  Commerce  Only. 

—  Robbins  v.  Shelby  County  Taxing  Dist., 
120  U.  S.  489;  Downham  v.  Alexandria  Council, 
10  Wall.  (U.  S.)  173;  U.  S.  Express  Co.  v. 
Hemmingway,  39  Fed.  Rep.  60;  Sydow  v. 
Territory,  (Ariz.  1894)  36  Pac.  Rep.  214;  Bar- 
naby  v.  State,  21  Ind.  450;  State  v.  Wagener,  77 
Minn.  483,  77  Am.  St.  Rep.  681;  State  v.  Shap- 
leigh,  27  Mo.  344;  Kolb  t>.  Boonton,  64  N.  J. 
L.  163;  Roihermel  v.  Meyerle,  136  Pa.  St.  250; 
North  Wales  v.  Brownback,  10  Pa.  Super.  Ct. 
227,  affirmed  194  Pa.  St.  609;  State  v.  Lichlen- 
stein,  44  W.  Va.  99.  See  also  the  title  Inter- 
state Commerce,  vol.  17,  pp.  76,  110.  Contra, 
State  v.  O'Connor,  5  N.  Dak.  629. 

8.  Construction  of  Statute  by  State  Courts  Fol- 
lowed in  Federal  Courts.  —  Osborne  v.  Florida, 
164  U.  S.  650;  Western  Union  Tel.  Co.  v. 
Texas,  105  U.  S.  460;  Howe  Mach.  Co.  v. 
Gage,  100  U.  S.  676. 
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Property  Taxes  Distinguished  from  Occupation  Taxes.  —  State  statutes  which  appear  at 
first  glance  to  impose  a  tax  on  interstate  commerce  are  sometimes  upheld  ; 
but  upon  examination  it  will  be  found  that  in  such  cases  the  tax  is  in  reality 
a  property  tax  imposed  upon  the  property  of  persons  or  corporations  engaged 
in  interstate  commerce,  which  property  is  permanently  located  within  the 
state  and  is  not  itself  the  subject  of  commerce.1 

(b)  Remote  and  Incidental  Interference  with  Commerce.  —  A  license  or  tax  which 
affects  interstate  commerce  only  remotely  and  incidentally  is  not  necessarily 
invalid;  but  no  general  rule  can  be  laid  down  as  to  what  interference  is  inci- 
dental and  what  direct,  and  the  determination  of  this  question  must  depend 
upon  the  circumstances  of  each  case.2 

The  Business  of  an  Immigrant  Agent  who  hires  laborers  within  the  state  to  labor 
in  another  state  may  be  taxed.  Such  a  tax  is  not  void  as  an  interference  with 
interstate  commerce.3 

Taxation  of  Merchandise,  Money,  and  Exchange  Brokers.  —  Where  a  resident  citizen 
engages  in  the  business  of  general  merchandise  brokerage,  which  business  is 
subject  to  taxation  under  the  laws  of  the  state,  the  fact  that  the  business 
chances  to  consist,  for  a  certain  time,  wholly  or  partially  in  negotiating  sales 
between  resident  and  nonresident  merchants  of  goods  situated  in  another  state 
does  not  necessarily  render  the  tax  invalid  as  an  interference  with  interstate 
commerce.4  Nor  is  a  tax  imposed  by  a  state  on  all  money  or  exchange 
brokers  void  under  the  commerce  clause  of  the  constitution.5 

(c)  Foreign  Corporations.  —  Although  a  state  may  license,  tax,  or  exclude  for- 
eign corporations  at  its  pleasure,  so  long  as  such  corporations  are  not  engaged 
in  interstate  commerce,  or  in  the  employ  of  the  federal  government,6  it  cannot 
impose  on  a  foreign  corporation  a  license  or  tax  which  will  interfere  with  inter- 
state or  foreign  commerce.7 

(d)  Business  of  Insurance  Not  Commerce.  —  It  is  well  settled  that  the  business  of 
insurance,  whether  fire,  life,  or  marine,  is  not  commerce  within  the  meaning 
of  the  commerce  clause  of  the  Federal  Constitution,  and,  therefore,  a  tax  or 
license  imposed  on  the  agents  of  foreign  insurance  companies,  or  on  the  com- 
panies themselves,  is  not  void  as  an  interference  with  interstate  commerce.** 

(e)  Solicitation  of  Laundry  Work  Not  Commerce.  —  It  has  been  held  that  a  state  may 
tax  resident  agents  for  laundries  situated  in  foreign  states,  since  solicitation 

1.  Property  Taxes  Distinguished  from  Occupa-  5.  Tax  on  Money  or  Exchange  Brokers  Valid. — 

tion  Taxes.  —  Adams  Express  Co.  :\  Ohio  State  Nathan  y.  Louisiana,  <S  How.  (U.  S.)  73. 

Auditor,  166  U.  S.  185;  Philadelphia  7  Western  6.  As  to  the  Power  to  License  and  Tax  Foreign 

Union  Tel.  Co.,  (C.  C.  A.)  89  Fed.  Rep.  454.;  Corporations  in  General,  see  supra,   this  title, 

U.  S.  Express  Co.  v.  Ellyson,  28  Iowa  370.  Power  lo  Requite  License  or  Impose  Tax  —  Of 

And  see  the  title  Interstate  Commerce,  vol.  Slates — In  General,  and  the  cross-references 

17,  p  m.  there  given. 

2.  What  Interference  Is  Incidental  and  What  A  Statute  Imposing  a  Tax  upon  a  Manufactur- 
Direct.  —  Williams  v.  Fears,  179  U.  S.  270;  ing  Corporation  of  another  state,  for  the  privi- 
Slate  v.  Wagener,  77  Minn.  483,  77  Am.  St.  lege  of  doing  business  in  the  slate  where  the 
Rep.  681;  Kolb  v.  Boonton,  64  N.  J.  L.  163;  tax  is  imposed,  is  valid.  People  z*.  Wemple, 
Lumberville  Delaware  Bridge  Co.  v.  State  131  N.  Y.  64,  27  Am.  St.  Rep.  542.  See  the 
Board  of  Assessors,  55  N.  J.  L.  529;  Erie  R.  title  Interstate  Commerce,  vol.  17,  p.  106. 
Co.  v.  State,  31  N.  J.  L.  531,  86  Am.  Dec.  226;  The  Fact  that  a  Corporation  Has  Power  to  En- 
State  v.  Gorham,  115  N.  Car.  721,  44  Am.  St.  gage  in  Foreign  or  Interstate  Commerce  is  not 
Rep.  494.  sufficient  lo  exempt  it  from  state  taxation.  In 

Soliciting  Agent  for  Carrier.  —  See  McCall  v.  order  to  secure  such  immunity,  the  corpora- 
California,  136  U.  S.  T04.  and  the  title  Inter-  tion  must  be  actually  engaged  in  commerce  of 
state  Commerce,  vol.  17,  p.  64.  this  nature.     Honduras  Commercial  Co.  v. 

3.  Tax  on  Immigrant  Agent  Valid.  —  Will  iams  State  Board  of  Assessors,  54       !•  L-  278. 

v.  Fears,  179  U.  S.  270,  ajfjUi  mini;  Williams  r.  7.  Cannot  Tax  Corporation  Engaged  in  Interstate 

Fears,  no  Ga.  584.    But  see  Joseph  v.  Ran-  or  Foreign  Commerce.  —  Norfolk,  etc.,  R.  Co.  v. 

dolph,  71  Ala.  499,  46  Am.  Rep.  347;  State  v.  Pennsylvania,  136  U.  S.  114;  Erie  R.  Co.  v. 

Moore,  113  N.  Car  697.  State,  31  N.  |.  I..  531,  86  Am.  Dec.  226. 

4.  Tax  on  Merchandise  Brokers  Valid.  —  Ficklen  8.  Business  of  Insurance  Not  Commerce. —  Peo- 
v.  Shelby  County  Taxing  Dist.,  145  U.  S.  1;  pie  v.  Thurber,  13  111.  554.  And  see  the  titles 
Walton  r.  Augusta,  1046a.  757;  Stockard  v.  Insurance,  vol.  16,  p.  898;  Interstate  Com- 
Morgan,  105  Tenn.  412.  merge,  vol.  17,  pp.  64,  87. 
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for  laundry  work  is  not  commerce.1 

(2)  Tax  on  Sale  of  Goods  in  Original  Package.  —  So  long  as  goods 
imported  into  a  state  remain  in  the  original  packages,  and  are  not  mingled 
with  the  general  mass  of  property  in  the  state,  their  sale  cannot  be  taxed  or 
licensed.' 

(3)  Taxation  of  Sample  Agents,  Canvassers,  and  Commercial  Travelers.  — 
A  state  statute  imposing  a  tax  or  license  is  invalid  in  so  far  as  it  applies  to 
canvassers,  sample  agents,  or  commercial  travelers  who  represent  principals 
doing  business  outside  of  the  state,  and  who  solicit  orders,  by  sample  or  other- 
wise, for  the  sale  of  goods  which  have  not  yet  been  brought  into  the  state  or 
have  not  been  taken  from  the  original  package.3  In  such  cases  the  fact  that 
no  discrimination  is  made  between  residents  and  nonresidents  of  the  state  is 
immaterial.  Interstate  commerce  cannot  be  taxed  at  all.4  Nor  can  the 
license  or  tax  be  imposed  directly  upon  the  foreign  principal.5 


1.  Solicitation  for  Laundry  Work  Not  Commerce. 

—  Smith  v.  Jackson,  103  Tenn.  673.  Contra, 
Com.  v.  Pearl  Laundry  Co.,  (Ky.  1899)498.  W. 
Rep.  26.  See  also  under  Laundry,  vol.  18,  p.  569. 

2.  Tax  on  Sale  of  Goods  in  Original  Package 
Invalid.  —  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
67b;  McClellan  v.  Peuigrew,  44  La.  Ann.  356; 
Si  ue  v.  Norih,  27  Mo.  464;  State  r  Shaplei^h, 
27  Mo.  344.  See  also  the  title  INTERSTATE 
Commerce,  vol.  17,  pp.  71  et  seq.,  114,  122. 

For  the  Rule  in  Regard  to  Intoxicating  Liquors, 
see  infra,  this  subseclion.  Laws  Enacted  tauter 
Police  Poivcr — Sale  of  Intoxicating  Liquors, 
and  the  title  Intoxicating  Liquors,  vol.  17, 
p.  2go  et  seq. 

Sale  of  Cigarettes. —  See  Blaufield  v.  State, 
103  Tenn.  593.  See  also  the  title  Interstate 
Commerce,  vol.  17,  pp.  08,  73  et  seq.  (as  to 

what  constitutes  an  original  package),  87. 

3.  Taxes  on  Sample  Agents,  Canvassers,  and 
Commercial  Travelers  Invalid  — United  States.  — 
Brennan  -.  Tilusville,  153  U.  S.  289  [reversing 
Titusville  v.  Brennan,  143  Pa.  St  642,  24  Am. 
St.  Rep.  580];  Stoulenburgh  v.  Hennick,  129 
U.  S.  141 ;  Corson  v.  Maryland,  120  U.  S.  502 
[reversing  Corson  v.  State,  57  Md.  251];  Ward 
».  Maryland,  12  Wall.  (U.  S.)4i8;  In  re  Tins- 
man,  95  Fed.  Rep.  648;  In  re  Mitchell,  62  Fed. 
Rep.  57b;  State  v.  Lagarde,  60  Fed.  Rep.  186; 
In  re  Rozelle,  57  Fed.  Rep  155;  In  re  Tyer- 
man.  48  Fed.  Rep.  167;  In  re  Houston,  47  Fed. 
Rep.  5391  American  Fertilizing  Co.  v.  Board 
of  Agriculture,  43  Fed.  Rep.  C09;  Exp.  Stock- 
ton, 33  Fed.  Rep.  95. 

Alabama.  —  Stratford  v.  Montgomery,  no 
Ala.  619. 

Georgia.  —  McClelland  v.  Marietta,  96  Ga. 
749;  Wrought  Iron  Range  Co.  v.  Johnson,  84 
Ga.  754. 

Illinois.  —  Bloomington  v.  Bourland,  137  111. 
534,  31  Am.  St.  Rep.  382. 

Indiana.  —  McLaughlin  v.  South  Bend,  126 
Ind.  471,  overruling  in  part  Grarfty  v.  Rush- 
ville,  107  Ind.  502,  57  Am.  Rep.  128. 

Michigan.  —  People  v.  Bunker,  (Mich.  1901) 
87  N.  W.  Rep.  90. 

Mississippi.  —  Richardson  v.  State.  (Miss. 
1892)  11  So.  Rep.  934;  Overton  v.  Vicksburg, 
70  Miss.  558. 

North  Dakota.  —  State  v.  O'Connor,  5  N. 
Dak.  629. 

Oklahoma.  —  Baxter  v.  Thomas,  4  Okla.  605. 
Pennsylvania.  —  Com.  v.  Walker,  14  Pa.  Co. 
Ct.  586. 


South  Dakota.  —  State  v.  Rankin,  11  S.  Dak, 
144- 

Tennessee.  —  State  v.  Scott,  98  Tenn.  254; 
Hurford  v.  Stale,  gi  Tenn.  669. 

Texas.  —  Kirkpatrick  v.  State,  (Tex.  Crim. 
igoi)  60  S.  W.  Rep.  762:  Turner  v.  State,  (Tex. 
Crim.  1900)  55  S.  W.  Rep.  834,  835;  Talbutt  v. 
State,  39  Tex.  Crim.  64;  Ex  p.  Holman,  36 
Tex.  Crim.  255. 

Virginia.  —  Adkins  v.  Richmond,  98  Va.  91, 
81  Am.  St.  Rep.  702;  State  v.  Lichtenstein,  44 
W.  Va.  99. 

Wisconsin.  —  Van  Buren  v.  Downing,  41 
Wis.  122. 

Wyoming .  —  State  v.  Willingham,  (Wyo. 
1900)62  Pac.  Rep.  797;  Clements  v.  Casper,  4 
W yo.  494. 

See  also  the  titles  Hawkers  and  Peddlers, 
vol.  15,  p.  296;  Interstate  Commerce,  vol. 
17,  p.  121. 

Overruled  Cases. — The  following  cases  in 
which  taxes  and  licenses  on  canvassers,  sample 
agents,  or  commercial  travelers,  were  held  to 
be  valid  have  been  overruled,  in  effect,  by 
later  decisions:  In  re  Rudolph,  2  Fed.  Rep. 
65;  People  v.  Coleman,  4  Cal.  46,  60  Am.  Dec. 
581;  District  of  Columbia  Humason,  2  Mac- 
Arthur  (D.  C.)  158;  Sears  v.  Warren  Counly, 
36  Ind.  267,  10  Am.  Rep.  62;  Beall  v.  State,  4 
Blackf.  (Ind)  no;  Com.  v.  Smith,  6  Bush 
(Kv.)  303;  Mork  v.  Com.,  6  Bush  (Ky.)  397; 
Ward  v.  State,  31  Md.  279,  1  Am.  Rep.  50, 
Territory  v  Farns worth,  5  Mont.  303;  State  v. 
Long,  95  N.  dr.  582,  59  Am.  Rep.  263;  Ex  p. 
Asher,  23  Tex.  App.  662,  59  Am.  Rep. 
783. 

When  Attempted  Exemption  Is  Ineffectual.  —  A 

license  ordinance  which  exempts  from  its 
operation  traveling  agents  who  sell  exclusively 
by  sample  or  otherwise  to  regular  merchants 
doing  business  in  the  city  is  nevertheless  in- 
valid, as  the  exemption  is  not  sufficiently  broad. 
State  v.  Willingham,  (Wyo.  1900)  62  Pac.  Rep. 
797- 

4.  Absence  of  Discrimination  Against  Nonresi- 
dents Immaterial.  —  Robbins  v.  Shelby  County 
Taxing  Dist.,  120  U.  S.  489;  Aultman  v. 
Holder,  68  Fed.  Rep.  467;  Bloomington  v. 
Bourland,  137  III.  534.  31  Am.  St.  Rep.  382; 
State  v.  Rankin,  11  S.  Dak.  144.  And  see  the 
title  Interstate  Commerce,  vol.  17,  p.  nr. 

5.  Direct  Tax  on  Foreign  Principal  Invalid.  — 
Aultman  v.  Holder.  68  Fed.  Rep.  467;  Coit  v. 
Sutton,  102  Mich.  324. 
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Where  Goods  Are  Distributed  from  Warehouse  Within  State.  —  Where  the  foreign  princi- 
pal maintains  a  warehouse  within  the  state,  to  which  goods  ordered  from  the 
agent  are  sent,  and  from  which  such  goods  are  distributed  after  the  original 
package  has  been  broken,  it  seems  that  a  statute  imposing  a  license  or  tax  on 
the  agent  delivering  the  goods  is  valid.1 

(4)  Taxation  of  Merchants  and  Peddlers.  —  A  state  may  impose  a  license 
or  tax  upon  merchants  and  peddlers  who  sell  goods  imported  from  other 
states,  after  such  goods  have  been  taken  from  the  original  packages  and  have 
become  incorporated  in  the  general  mass  of  property  in  the  state,  provided 
no  discrimination  is  made  against  nonresidents  of  the  state  or  against  persons 
who  sell  goods  produced  or  manufactured  in  other  states.2  In  such  cases  the 
validity  of  the  statute  depends  entirely  upon  the  presence  or  absence  of  dis- 
crimination, and  a  statute  or  ordinance  which  discriminates  against  nonresi- 
dents or  against  foreign  goods  is  void.3 

Who  Peddler  and  Who  Sample  Agent.  —  It  is  sometimes  difficult  to  determine 
whether  a  person  sought  to  be  held  liable  for  a  tax  or  license  is  a  peddler  or 
a  sample  agent  for  nonresident  principals,  and  the  determination  of  this  ques- 
tion must  depend  largely  upon  the  particular  facts  of  each  case.4  A  person 
who  sells  goods  sometimes  as  a  sample  agent  and  sometimes  as  a  peddler  may 
be  required  to  obtain  a  license  as  a  peddler.5    But  the  fact  that  an  agent 


1.  Tax  Valid  Where  Warehouse  Is  Maintained 
Within  State.  —  American  Harrow  Co.  v. 
Shaffer,  68  Fed.  Rep.  750;  Hynes  v.  Briggs,  41 
Fed.  Rep.  468;  L.  B.  Price  Co.  v.  Atlanta,  105 
Ga.  358;  Com.  v.  Swifi,  6  Fa.  Dist.  664.  And 
see  ihe  title  Hawkers  and  Peddlers,  vol.  15, 
p.  297. 

Contra  -  -  Maintenance  of  Warehouse  Imma- 
terial. —  /;/  re  Nichols,  48  Fed.  Rep.  164;  In  re 
Tyerman,  48  Fed.  Rep.  167. 

2.  Tax  on  Merchants  and  Peddlers  Valid  Where 
No  Discrimination  Is  Made  —  United  States.  — 
Emert  v.  Missouri,  156  U.  S.  296;  License 
Cases,  5  How.  (U.  S.)  504;  Oliver  Finney  Gro- 
cery Co.  v.  Speed,  87  Fed.  Rep.  408;  /;/  re 
May,  82  Fed.  Rep.  422;  Preston  v.  Finley,  72 
Fed.  Rep.  850;  Ex  p.  Brown,  48  Fed.  Rep. 
435;  Ex  p.  Thornton,  12  Fed.  Rep.  538. 

Georgia.  —  Racine  Iron  Co.  v.  McCommons, 
hi  Ga.  536;  L.  B.  Price  Co.  v.  Atlanta,  105 
Ga.  358. 

Illinois.  — Carrollton  v.  Bazzette,  159  111. 
284. 

Indiana.  —  Martin      Rosedale,  J30  Ind.  109. 

Louisiana.  —  Pegues  v.  Ray,  50  La.  Ann. 
574;  McClellan  v.  Pettigrew,  44  La.  Ann.  356; 
Cole  v.  Randolph,  31  La.  Ann.  535. 

Missouri.  —  State  v.  Parsons,  124  Mo.  436,  46 
Am.  St.  Rep.  457. 

New  /ersey.  —  Kolb  v.  Boonton,  64  N.  J.  I.. 
163 

North  Carolina.  —  State  v.  Gorham,  115  N. 
Car.  721,  44  Am.  St.  Rep.  494;  State  v.  French, 
109  N.  Car.  722.  26  Am.  St.  Rep.  590;  State  v. 
Stevenson,  109  N.  Car.  730,  26  Am.  St.  Rep. 
595- 

Pennsylvania.  —  Brownback  v.  North 
Wales,  194  Pa.  St.  609;  Com.  v.  Harmel,  r66 
Pa.  St.  89;  New  Castle  v.  Cutler,  15  Pa.  Super. 
Ct.  612. 

Texas. — Exp  Butin,  28  Tex.  App.  304. 

Virginia.  —  Webber  v.  Com.,  33  Gratt.  (Va.) 
898.  See  also  the  title  Hawkers  and  Ped- 
dlers, vol.  15,  p  297. 

As  to  Regulation  of  Peddlers  under  Police  Power, 
see  infra,  this  subsection,  Laws  Enacted  under 
Police  Power. 


3.  Tax  Discriminating  Against  Nonresidents  or 
Foreign  Goods  Void —  United  Sta/,.s.  —  Walling 
v,  Michigan,  116  U.  S.446;  Webber  v.  Virginia, 
103  U.  S.  344;  Tiernan  v.  Rinker,  102  U.  S. 
123;  Howe  Mach.  Co.  v.  Gage,  100  U.  S.  676; 
Guy  v.  Baltimore,  100  U.  S.  434 ;  Morrill  v. 
Wisconsin,  154  U.  S.  626  [reversing  Morrill  v. 
State,  38  Wis.  428,  20  Am.  Rep.  12];  Georgia 
Packing  Co.  v.  Macon,  60  Fed.  Rep.  774-  Exp. 
Hanson,  28  Fed.  Rep.  127. 

Arkansas. — State  v.  McGinnis,  37  Ark.  362. 
Dakota.  —  Rodgers  v.  McCoy,  6  Dak.  238. 
Kentucky.  —  Rash  v.  Halloway,  82  Ky.  674. 
Michigan. — Jackson   Min.  Co.  v.  Auditor- 
Gen.,  32  Mich.  48S. 

Missouri.  —  State  v.  North,  27  Mo.  464. 
Are7c>  York.  —  People  v.  Moring,  3  Abb.  App. 
Dec.  (N.  Y.)  539. 

North  Carolina.  —  Albertson  t.  Wallace,  81 
N.  Car.  479;  Sinclair  v.  Stale,  69  N.  Car.  47. 
Ohio.  —  Matter  of  Yanders,  2  Ohio  Dec.  126. 
Pennsylvania,  —  Danville  v.  Leiberman,  16 
Pa.  Co.  Ct.  394;  Com.  v.  Simons,  3  Pa.  Dist. 
792. 

Virginia.  —  Ex  p.  Rollins,  80  Va.  314. 
See  further  the  title  Havvkersand  Peddlers, 
vol.  15,  p.  297,  and  references  there  given. 

4.  Who  Peddler  and  Who  Sample  Agent.  — 
In  re  Spain,  47  Fed.  Rep.  208;  In  re  Kimmel, 
41  Fed.  Rep.  775;  Racine  Iron  Co.  v.  McCom- 
mons, III  Ga.  536;  I..  B.  Price  Co.  Atlanta, 
105  Ga.  358;  Huntingion  v.  Mahan,  142  Ind. 
695;  State  Montgomery,  92  Me.  433;  Kirk- 
patrick  v.  Stale,  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  762.  See  also  the  titles  Commercial 
Travelers  or  Drummers,  vol.  6,  p.  223; 
Hawkers  and  Peddlers,  vol.  15,  p.  291. 

Independent  Dealer  or  Resident  Partner.  —  A 
state  statute  imposing  an  occupation  tax  will 
be  held  valid  as  against  a  person  who  is  in 
fact  either  an  independenl  dealer  or  a  partner 
residing  and  doing  business  in  the  state,  even 
though  he  may  be  nominally  an  agent  repre- 
senting a  nonresident  principal.  Camp  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep.  401. 

5.  Person  Seeing  Sometimes  as  Agent  and  Some 
times  as  Peddler. — State  v.  SnoJdv,  12S  Mo.  523. 
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ilcli\ i'!  iiu;  goods  for  ,i  principal  in  a  foreign  state  makes  in  a  single  instance  a 
direct  sale  to  a  person  who  has  not  placed  an  order  does  not  make  him  a 
peddle!  so  as  to  be  liable  to  an  occupation  tax.1  A  tax  on  picture-frame 
agents  is  valid  as  applied  to  an  agent  who,  after  receiving  the  frames  from  a 
foreign  c  irporation,  breaks  the  original  packages  and  exposes  such  frames  for 
sale  as  a  peddler.8 

(5)  Taxation  of  Telegraph  and  Telephone  Companies.  —  A  state  statute 
imposing  .1  t.i\  or  license  on  a  telegraph  or  telephone  company  is  valid  where 
tin-  interstate  business  of  the  company,  and  also  business  done  for  the  United 
States  government,  is  expressly  excepted  from  its  operation,  or  where  the 
statute  can  be  enforced  without  imposing  any  burden  on  interstate  or  govern- 
in  nt  business;  :'  but  w  here  the  payment  of  the  license  or  tax  is  made  a  con- 
dition  precedent  to  tin-  transaction  of  any  business  whatever  by  the  company, 
or  where  for  any  other  reason  the  statute  cannot  be  enforced  without  interfer- 
ing  with  interstate  commerce  or  business  done  for  the  government,  it  is  void.4 

(6)  Taxation  of  Railroad,  Express,  and  Sleeping-ear  Companies.  —  What  has 
just  been  said  in  regard  to  telegraph  and  telephone  companies  applies  also  to 
railroad  companies  which  are  employed  in  interstate  or  foreign  commerce. 
Thus,  the  interstate  or  foreign  business  of  a  railroad  cannot  be  taxed  by  a 
state  in  any  form  whatever;  5  but  a  license  or  tax  law  which  can  be  enforced 
w  ithout  imposing  any  burden  upon  such  business  is  valid.6  Likewise  express 
companies7  and  sleeping-car  or  palace-car  companies 8  may  be  taxed  or 
licensed  where  their  interstate  business  is  excepted  from  the  operation  of  the 
statute;  but  a  statute  imposing  a  license  or  tax  on  an  express  company  9  or  a 


1.  Agent  Not  Peddler  Because  of  Single  Direct 
Sale.  —  French  v.  State,  (Tex.  Crim.  1900)  58  S. 
W.  Rep.  1015.  And  see  the  title  Hawkers  and 
Peddlers,  vol.  15,  p.  293. 

2.  Picture-frame  Agents.  —  State  v.  Mont- 
gomery, 92  Me.  433,  affirmed  on  this  point  94 
Me.  192;  State  v.  Caldwell,  127  N.  Car.  521. 

3  Taxes  on  Telegraph  and  Telephone  Companies 
Held  Valid.  —  Postal  Tel.  Cable  Co.  Charles- 
ton, 153  U.  S.  692;  Moore  v.  Eufaula,  97  Ala. 
670;  Western  Union  Tel.  Co.  v.  Fremont,  39 
Neh.  692,  43  Neb.  499;  Ogden  Cily  v.  Cross- 
man,  17  Utah  66.  See  also  the  title  INTER- 
STATE Commerce,  vol.  17,  p.  89. 

As  to  License  Fees  Imposed  on  the  Poles  of  tele- 
graph and  telephone  companies,  under  the 
police  power,  see  infra,  this  subsection,  Laws 
Enacted  under  Police  Power. 

4.  Tax  Void  Where  Burden  Is  Imposed  on  Inter- 
state or  Government  Business.  —  Philadelphia  v. 
Western  Union  Tel.  Co.,  40  Fed.  Rep.  615; 
Postal  Tel.  Cable  Co.  v.  Richmond,  99  Va. 
in.  See  also  the  title  Interstate  Commerce, 
vol.  17.  p.  90. 

5.  Tax  on  Interstate  or  Foreign  Business  of 
Railroad  Invalid.  —  Fargo  v.  Michigan,  121  U. 
S.  230;  San  Bernardino  v.  Southern  Pac. 
Co.,  107  Cal.  524;  Erie  R,  Co.  v.  State,  31  N. 
J.  L.  531,  86  Am.  Dec.  226.  And  see  gen- 
erally the  litle  Interstate  Commerce,  vol.  17, 
pp.  1 16-120. 

6.  Tax  Exempting  Interstate  and  Foreign  Busi- 
ness Valid.  —  Maine  v.  Grand  Trunk  R.  Co., 
142  U.  S.  2t7;  Alabama  G.  S.  R.  Co.  v.  Besse- 
mer, 113  Ala.  668;  Anniston  sr.  Southern  R. 
Co.,  112  Ala.  557;  York  sr.  Chicago,  etc..  R. 
Co.,  56  Neb.  572;  Kno.wille,  etc.,  R.  Co. 
v.  Harris,  99  Tenn.  684. 

Tax  Proportioned  to  Gross  Earnings  per  Mile 
Within  State.  —  A  state  statute  imposing  a 
privilege  tax  upon  every  corporation  operating 


a  railroad  within  the  state  is  valid,  even 
though  it  provides  that  the  amount  of  the  tax 
shall  be  determined  according  to  a  sliding 
scale,  proportioned  lo  the  average  gross  earn- 
ings per  mile,  within  the  state,  for  the  year 
preceding  the  levy  of  the  tax,  since  this  method 
of  determining  the  amount  is  merely  a  way  of 
ascertaining  the  value  of  the  privilege,  and 
does  not  make  the  tax  one  upon  the  receipts 
themselves.  Maine  v.  Grand  Trunk  R.  Co., 
142  U.  S.  217. 

7.  Express  Companies  —  Tax  Valid  Where  In- 
terstate Business  Is  Excepted.  —  Osborne  v. 
Florida,  164  U.  S.  650;  Osborne  v.  State  33 
Fla.  162,  39  Am.  St.  Rep.  99. 

8.  Sleeping-car  Companies  —  Tax  Valid  Where 
Interstate  Business  Is  Excepted.  —  Gibson 
County  v.  Pullman  Southern  Car  Co.,  42  Fed. 
Rep.  572. 

Statute  Construed.  —  1  n  State  v.  Pullman's 
Palace  Car  Co.,  64  Wis.  89,  it  was  held  that  a 
statute  pro"iding  that  owners  of  palace,  draw- 
ing-room, and  sleeping  cars  should  annually 
return  "  a  true  statementof  the  gross  earnings 
made  by  the  use  of  such  cars  between  points 
within  the  state  of  Wisconsin  "  and  pay  a 
license  fee  of  a  certain  percentage  of  such 
earnings,  when  properly  construed,  required  a 
statement  only  of  the  earnings  arising  from 
the  transportation  of  passengers  who  boll, 
entered  and  left  the  cars  at  points  within  the 
stale. 

9.  Express  Companies  —  Tax  Void  When  Inter- 
state Business  Is  Not  Excepted.  —  Crutcher  t. 
Kentucky,  141  U.  S.  47  [overruling  Crutcher  p. 
Com.,  89  Ky.  6];  Southern  R.  Co.  v.  Ashe- 
ville,  69  Fed.  Rep.  359;  Webster  v  Bell,  (C. 
C.  A.)  68  Fed.  Rtp.  183;  Wells  v.  Northern 
Pac.  R.  Co.,  23  Fed.  Rep.  469;  U.  S.  Express 
Co.  v.  Hemmingway,  39  Fed.  Rep.  60;  U.  S. 
Express  Co.  v.  Allen,  39  Fed.  Rep.  712.  reversed 
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sleeping-car  or  palace-car  company  1  which  cannot  be  enforced  without  operat- 
ing as  a  burden  upon  interstate  or  foreign  commerce  is  void. 

(7)  Taxation  of  Gross  Receipts.  —  This  subject  has  been  considered  in 
another  part  of  this  work.2 

(8)  State  Interference  ivith  Navigation  —  (a)  In  General.  —  While  a  city,  under 
the  authority  of  the  legislature,  may  impose  wharfage  charges  3  or  charges  by 
way  of  compensation  for  expenditures  which  it  has  made  in  deepening  and 
improving  the  waterways  of  the  state,4  neither  a  city  nor  a  state  can  impose 
any  license  or  tax  for  the  privilege  of  navigating  the  navigable  waters  of  a 
state  which  connect  with  other  navigable  waters  so  as  to  form  a  waterway  to 
other  states  or  foreign  nations.  Such  a  license  or  tax  imposed  upon  vessels 
which  are  licensed  by  the  United  States  is  a  regulation  of  interstate  com- 
merce.5 Nor  can  a  state  grant  to  certain  persons  an  exclusive  license  to  navi- 
gate all  the  waters  within  its  jurisdiction.6 

(b)  Ferry  Licenses.  • — The  rule  stated  in  the  preceding  paragraph  does  not 
preclude  a  state  or  city  from  imposing  a  license  on  a  ferry,  although  one  of 
its  landings  is  situated  in  another  state.  This  matter  has  been  treated 
elsewhere.7 

(9)  Laws  Enacted  tinder  Police  Potuer  —  (a)  In  General.  —  The  grant  to  Con- 
gress of  authority  to  regulate  foreign  and  interstate  commerce  did  not  involve 


on  other  grounds  in  Shelton  v.  Piatt,  139  U. 
S.  591. 

Overruled  Cases.  —  The  following  cases  in 
which  taxes  on  express  companies  were  held 
to  be  valid  have  been  overruled,  either  ex- 
pressly or  in  effect,  by  later  decisions:  Os- 
borne v.  Mobile.  16  Wall.  (U.  SO479;  Memphis, 
etc.,  R.  Co.  v.  Noian,  14  Fed.  Rep.  532; 
Osboine  v.  Mobile,  44  Ala.  493;  Southern  Ex- 
press Co.  v.  Mobile,  49  Ala.  404;  Walcott  v. 
I'eople,  17  Mich.  68. 

1.  Sleeping-car  Companies  —  Tax  Void  Where 
Interstate  Business  Is  Not  Excepted.  —  Tennessee 
i.  Pullman  Southern  Car  Co.,  it7  U.  S.  51; 
Pickard  v.  Pullman  Southern  Car  Co.,  117  U. 
S.  34;  Pullman  Southern  Car  Co.  v.  Nolan,  22 
Fed.  Rep.  276. 

The  case  of  Pullman  Southern  Car  Co.  v. 
Gaines,  3  Tenn.  Ch.  587,  holding  generally 
that  privilege  taxes  on  sleeping  cars  were 
valid,  is  of  doubtful  authority  in  view  of  the 
later  decisions  on  the  same  subject. 

2.  See  the  title  Interstate  Commerce,  vol. 
17.  p.  118  et  ser/.  See  also  the  following  cases: 
Moran  v.  New  Orleans,  112  U.  S.  69;  Frere  v. 
Von  Schoeler,  47  La.  Ann.  324;  Adams  Ex- 
press Co.  v.  State,  55  Ohio  St.  69;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521. 

3.  Wharfage  Charge  Valid.  —  St.  Louis  v.  Con- 
soli  laied  Coal  Co.,  158  Mo.  342.  See  generally 
the  title  Wharves  and  Wharfage. 

4.  Charge  for  Improvement  of  Waterway  Valid. 
—  Harman  v.  Chicago,  147  U.  S.  396. 

5.  License  or  Tax  Which  Interferes  with  Navi- 
gation Invalid.  —  Harman  r.  Chicago,  147  U. 
S.  396  [overruling  in  part  Harmon  -.  Chicago, 
140  III.  374 1 :  Moran  z.  New  Orleans,  112  U. 
S.  69  [overruling  New  Orleans  v.  Eclipse  Tow- 
boat  Co..  33  La.  Ann.  647,  39  Am.  Rep.  279]; 
Sinnot  v.  Davenport,  22  How.  (U.  S.)  227;  St. 
Clair  County  v.  Interstate  Car  Transfer  Co., 
109  Fed.  Rep.  741 ;  Booth  v.  Lloyd,  33  Fed. 
Rep.  598'  Ex  p.  Insley,  33  Fed.  Rep.  680; 
Frere  v.  Von  Schoeler,  47  La.  Ann.  324;  St. 
Louis  v.  Consolidated  Coal  Co.,  158  Mo.  342. 

6.  State  Law  Requiring  License  from  Vessels 
Engaged  in  Dredging  for  Oysters  Held  Valid.  — 


Dize  v.  Lloyd,  36  Fed.  Rep.  651.  See  further 
the  title' Fish  and  Fisheries,  vol.  13,  p.  575. 

Exclusive  License  to  Navigate  Waters  of  State 
Invalid.  —  Gibbons  v.  Ogden,  9  Wheat.  (U. 
S.)  1. 

Exclusive  License  to  Navigate  Part  of  River 
Wholly  Within  State. —  In  Veazie  v.  Moor,  14 
How.  (U.  S.)  568,  it  was  held  that  a  state  stat- 
ute granting  ihe  exclusive  navigation  of  part 
of  a  certain  river,  which  river  was  entirely 
within  the  state,  to  a  company  which  was  to 
improve  such  part  of  the  river,  was  not  in  con- 
flict with  the  commetce  clause  of  the  Federal 
Constitution,  and  that  a  license  from  the 
United  States  to  carry  on  the  coasting  trade 
did  not  entitle  a  vessel  to  navigate  the  part  of 
the  river  in  question. 

7.  Ferry  Licenses.  —  See  the  title  Ferries, 
vol.  r2,  pp.  1090  et  seq.,  1 1 13;  also  the  follow- 
ing cases:  Wiggins  Ferry  Co.  v.  East  St.  Louis, 
107  U.  S.  365,  affirming  102  111.  560;  U.  S.  v. 
The  Steam  Ferry  Boat  Win.  Pope,  Newb.  Adm. 
256;  U.  S.  i.  The  Steamboat  James  Morrison, 
Newb.  Adm.  241,  26  Fed.  Cas.  No.  15,465; 
Burlington,  etc.,  Ferry  Co.  v.  Davis,  48  Iowa 
133,  30  Am.  Rep.  390;  Newport  v.  Taylor,  16  B. 
Mon.  (Ky.)  699;  St.  Louis  v.  Waierloo  Caron- 
delet  Turnpike,  etc  ,  Co.,  14  Mo.  App.  216. 

Interstate  Ferry  an  Instrument  of  Interstate 
Commerce. —  In  St.  Clair  County  v.  Interstate 
Car-Transfer  Co.,  109  Fed.  Rep.  741,  it  was' 
held  that  an  Illinois  statute  imposing  a  license 
tax  on  a  ferry  company  operating  a  ferry 
across  the  Mississippi  froir  Missouri,  where  its 
citizenship  and  residence  were  and  where  its 
property  was  situated,  to  Illinois,  was  void 
as  a  regulation  of  interstate  commerce.  The 
court  relied  on  Gloucester  Ferry  Co.  v.  Penn- 
sylvania. 114  U.  S.  196;  Moran  v.  New  Orleans, 
ir2  U.  S.  69:  and  distinguished  Wiggins  Ferry 
Co.  v.  East  St.  Louis.  107  U  S.  365,  upon  the 
ground  that  in  that  case  the  situs  of  property 
taxed  and  the  citizenship  of  the  owners  were 
within  the  statute  imposing  the  license  fee. 
See  also  Covington  Bridge  Co.  v.  Kentucky, 
154  U.  S.  204;  and  the  title  Bridges,  vol.  4,  p. 
949.  note  5, 
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a  surrender  by  the  states  of  their  police  powers,  and  while  such  reserved 
powers  cannot  control  the  prohibitions  of  the  Federal  Constitution,  it  is 
undoubtedly  true  that  by  virtue  thereof  the  states  may,  to  a  certain  extent, 
impose  licenses  and  taxes  which  affect  interstate  and  foreign  commerce.1  The 
limits  of  the  police  power  in  this  respect  are  so  imperfectly  defined,  however, 
thai  no  general  rules  can  be  laid  down  as  to  what  regulations  of  interstate 
commerce  may  be  justified  thereunder;  but  each  case  must  be  judged  upon 
its  own  merits.  Thus,  statutes  and  ordinances  have  been  held  valid  which 
imposed  licenses  or  taxes,  for  purposes  of  police  regulation,  upon  peddlers  and 
itinerant  venders,1  persons  selling  cigarettes,3  locomotive  engineers,4  pilots,5 
packers  and  canners  of  oysters,0  boats  engaged  in  planting  or  taking  oysters 
within  the  state,7  persons  residing  on  boats  on  navigable  rivers,8  and  persons 

rating  public  grain  elevators  or  warehouses.9  Likewise  it  has  been  held 
that  cities  may  impose  licenses  on  vehicles  10  or  on  telegraph  and  telephone 
poles,  for  the  use  of  their  streets,  even  though  the  licensees  may  be  engaged 
in  interstate  commerce. 1 1 

Occupations  Which  Do  Not  Call  for  Police  Regulation.  —  Taxes  on  commercial  trav- 
elers, or  on  other  persons  who  pursue  occupations  which  do  not  call  for  police 
regulation,  cannot  be  justified  as  exercises  of  the  police  power.12  So  where  a 
business  may  be  carried  on  without  restraint  by  paying  a  license  fee,  the 
imposition  of  such  fee  cannot  be  upheld  as  an  exercise  of  the  police  power. 13 

(b)  Sale  of  intoxicating  Liquors.  —  The  state  of  the  law  with  regard  to  the  power 
of  a  state  to  tax  as  against  persons  who  sell  intoxicating  liquors  in  the  original 
package,  both  before  and  after  the  Wilson  law,  has  been  examined  elsewhere.1* 

b.  Provision  Forbidding  States  to  Levy  Duties  on  Imports  or 
Exports.  —  As  a  tax  on  the  sale  of  an  article  is  in  effect  a  tax  on  the  article 
sold,15  it  follows  that  a  tax  or  license  imposed  on  the  sale  of  property  imported 
into  the  state,  while  such  property  still  remains  in  the  original  package  and 


1.  Licenses  and  Taxes  Imposed  under  Police 
Power. — Munn  v.  Illinois,  94  U.  S.  113; 
Georgia  Packing  Co.  v.  Macon,  60  Fed.  Rep. 
774.  And  see  the  titles  Interstate  Commerce, 
vol.  17,  p.  55  et  seq.;  Police  Power. 

2.  Peddlers  and  Itinerant  Venders.  —  Com.  v. 
Nevvhall,  104  Mass.  338.  See  also  the  title 
Hawkers  and  Peddlers,  vol.  15,  p.  298. 

3.  Persons  Selling  Cigarettes.  —  Blaufield  v. 
State,  103  Tenn.  593.  And  see  Gundling  v. 
Chicago,  177  U.  S.  183. 

4.  Locomotive  Engineers.  —  Nashville,  etc.,  R. 
Co.  v.  Alabama,  128  U.  S.  96;  Smith  v.  Ala- 
bama. 124  U.  S.  465. 

5.  Pilots. —  The  China.  7  Wall.  (U.  S)  53. 
See  also  the  title  Pilots. 

6.  Packers  and  Canners  of  Oysters.  —  State  v. 
Applegarth,  81  Md.  293;  Applegarth  v.  State, 
89  Md.  140. 

7.  Oyster  Boats.  —  Johnson  v.  Loper,  46  N.  J. 
L.  321.  And  see  the  title  Fish  and  Fisheries, 
vol.  13,  p.  566. 

8.  Persons  Residing  on  Boats  on  Navigable 
Rivers.  —  Robertson  v.  Com.,  101  Kv.  285. 

9.  Persons  Operating  Public  Grain  Elevators.  — 
W.  W.  Cargill  Co.  v.  Minnesota,  180  U.  S.  452. 
And  see  the  title  Warehouses. 

10.  License  on  Vehicles.  —  Bogart  v.  State,  10 
Ohio  Dec.  (Reprint)  365,  20  Cine.  L.  Bui.  458. 

11.  Licenses  on  Telegraph  and  Telephone  Poles.— 
Philadelphia  v.  Western  Union  Tel.  Co.,  (2 
Fed.  Rep.  797,  (C.  C.  A.)  iq  Fed.  Rep.  454; 
Philadelphia  v.  Postal  Tel.  Cable  Co.,  67  Hun 
(N.  Y.)2i;  Allentown  v.  Western  Union  Tel. 
Co.,  148  Pa.  St.  117,  33  Am.  St.  Rep.  820; 


Chester  v.  Philadelphia,  etc.,  Tel.  Co.,  148  Pa. 
St.  120;  New  Hope  v.  Western  Union  Tel.  Co., 
16  Pa.  Super.  Ct.  306;  Taylor  v.  Postal  Tel., 
etc.,  Co.,  16  Pa.  Super.  Ct.  344;  North  Brad- 
dock  v.  Central  Dist.,  etc.,  Tel.  Co.,  11  Pa. 
Super.  Ct.  24.  See  also  the  title  Interstate 
Commerce,  vol.  17,  p.  go. 

Amount  of  License.  —  A  license,  imposed  by 
virtue  of  the  police  power,  upon  the  poles  of  a 
telegraph  company  which  is  engaged  in  inter- 
state business  must  not  exceed  the  reasonable 
expense  involved  in  inspecting  and  regulating 
the  poles.  Philadelphia  v.  Western  Union 
Tel.  Co.,  82  Fed.  Rep.  797- 

12.  Tax  on  Commercial  Traveler  Not  Justifiable 
under  Police  Power.  —  Com.  v.  Walker,  14  Pa. 
Co.  Ct.  586. 

13.  Taxation  for  Revenue  Alone  Not  Justifiable 
under  Police  Power. —  Btennan  v.  Titusville, 
153  U.  S.  289;  In  re  Nichols,  48  Fed.  Rep.  164; 
In  re  Tyerman,  48  Fed.  Rep.  167. 

14.  Intoxicating  Liquors  —  Wilson  Law.— See 
the  title  Intoxicating  Liquors,  vol.  17,  p.  292 
et  seq, 

Wilson  Act  Not  Applicable  to  Cigarettes.  — 

/;/  re  Minor,  69  Fed.  Rep.  233.  See  further 
the  title  Interstate  Commerce,  vol.  17,  p  87, 
and  supra,  this  subsection,  Tax  on  Sa/e  of 
Goods  in  Original  Package;  Laws  Enacted  under 
Police  Power  —  General. 

18.  Tax  on  Sale  Is  Tax  on  Article  Sold.— Cook 
v  Pennsylvania,  97  U.S.  560 ;  Brown  v.  Mary- 
land. 12  Wheat.  (U.  S.)4I9;  American  Fertiliz- 
ing Co.  v.  Board  of  Agriculture,  43  Fed.  Rep. 
609. 
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has  not  yet  become  a  part  of  the  general  mass  of  property  in  the  state,  is 
invalid  under  that  section  of  the  Federal  Constitution  which  forbids  the 
states  to  levy  duties  or  imposts  on  imports  or  exports.1  But  after  the  orig- 
inal package  has  been  broken,  and  the  property  has  become  mingled  with 
the  other  property  of  the  state,  its  sale  may  be  taxed  or  licensed,2  provided 
no  discrimination  is  made  against  the  property  on  account  of  its  foreign 
origin.  The  presence  or  absence  of  discrimination  is  the  test  by  which  the 
validity  of  the  statute  is  determined  in  such  cases.3 

License  on  Business  of  Buying  Property  for  Export.  —  It  has  been  held  that  a  statute 
imposing  a  license  on  persons  who  buy  pioperty  for  the  purpose  of  sending  it 
out  of  the  state  is  valid,  provided  the  license  can  be  construed  as  a  tax  on 
the  property  while  it  is  still  a  part  of  the  general  mass  of  property  in  the  state, 
and  before  it  has  begun  to  move  as  an  export.4 

c.  Provision  Forbidding  States  to  Lay  Tonnage  Duties.  —  Ferry 
licenses  and  license  taxes  on  the  owners  of  vessels,  where  they  are  not  meas- 
ured by  the  tonnage  of  the  vessels  employed,  are  not  tonnage  duties  within 
the  meaning  of  that  provision  of  the  constitution  which  forbids  the  imposition 
of  duties  of  tonnage  by  the  states.5  But  an  imposition  which  is  in  reality  a 
duty  on  tonnage  is  invalid  even  though  it  purports  to  be  a  license. B 

d.  Provision  Guaranteeing  Privileges  and  Immunities  of  Citi- 
zens in  Several  States  —  (i)  In  General.  —  A  state  statute  that  confines  the 
right  to  a  license  to  citizens  of  the  state,  or  that  imposes  a  tax  or  license  which 
discriminates  against  nonresidents  of  the  state,  is  void  under  that  provision 
of  the  United  States  Constitution  (Art.  IV.,  section  2)  which  guarantees  to  the 
citizens  of  each  state  the  privileges  and  immunities  of  citizens  in  the  several 
states.7  But  this  provision  of  the  constitution  does  not  forbid  the  imposition 
of  a  tax  or  license  which  does  not  discriminate  against  nonresidents  of  the 
state.**    It  is  only  equality  of  privileges  and  immunities  as  between  citizens  of 


1.  Tax  on  Sale  of  Goods  in  Original  Package  In- 
valid. —  Howe  Mach.  Co.  v.  Gage,  100  U.  S. 
676;  Cook  v.  Pennsylvania,  97  U.  S.  566; 
Brown  v.  Maryland,  12  Wheat.  (U.  S.)  419; 
State  v.  Shapleigh,  27  Mo.  344;  State  v.  North, 
27  Mo.  464.  And  see  the  titles  Interstate 
Commerce,  vol.  17,  p.  60;  Taxation;  also  Ex- 
port, vol.  12,  p.  520;  Import,  vol.  16,  p.  1. 

2.  Tax  Valid  Where  Original  Package  Has  Been 
Broken.  —  Cowles  v.  Brittain,  2  Hawks.  (9  N. 
Car.)  204;  Wynne  v.  Wright,  I  Dev.  &  B.  L. 
(18  N.  Car.)  19;  Howe  Mach.  Co.  v.  Cage,  9 
Baxt.  (Term.)  518.  And  see  references  in  last 
note,  supra. 

3.  Discrimination  the  Test.  —  Woodruff  v. 
Parham,  8  Wall.  (U  S.)  123;  Ex  p.  Thornton, 
12  Fed.  Rep.  538;  Howe  Mach.  Co.  v.  Cage,  9 
Baxt.  (Tenn.)  518. 

4.  License  on  Business  of  Buying  Property  for 
Export.  —  Rothermel  v.  Meyerle,  136  Pa.  St. 
250. 

5.  Ferry  Licenses  and  Taxes  on  Owners  of  Ves- 
sels Not  Tonnage  Duties.  —  Wiggins  Ferry  Co. 
v.  East  St.  Louis,  107  U.  S.  365;  New  Orleans 
v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  647,  39 
Am.  Rep.  279,  overruled  on  another  point  in 
Moran  v.  New  Orleans,  112  U.  S.  69.  And 
see  the  titles  Interstate  Commerce,  vol.  17,  p. 
60;  Taxation. 

License  Measured  by  Tonnage  Held  Valid.  —  In 
Dize  v.  Lloyd,  36  Fed.  Rep.  651,  a  statute  of 
Maryland  imposing  a  license  fee  of  three  dol- 
lars per  ton  on  every  vessel  employed  in  dredg- 
ing for  oysters  in  the  waters  of  the  state  was 
held  to  be  valid. 


6.  Tonnage  Duty  in  Form  of  License  Invalid  — 

Booth  v.  Lloyd,  33  Fed.  Rep.  598;  Exp.  Insley, 
33  Fed.  Rep.  080;  Johnson  v.  Drummond,  20 
Giatt.  (Va.)  419. 

7.  Statutes  Discriminating  Against  Nonresidents 
Invalid  —  Unite, I  Slates.  —  Ward  v.  Maryland, 
12  Wall.  (U.  S.)  418  [overruling  Ward  v.  State, 
31  Md.  279,  1  Am.  Rep.  50I;  l:x  p.  Thornton,  12 
Fed.  Rep.  538;  In  re  Watson,  i  5  Fed.  Rep.  5 1 1. 

Alabama.  —  Cullman  v.  Arndt,  125  Ala.  581 ; 
Noble  v.  Mitchell,  100  Ala.  519. 

Kentucky.  —  McGraw  v.  Marion,  98  Ky.  673; 
Fecheimer  v.  Louisville.  84  Ky.  306;  Rash  v. 
Halloway,  82  Ky.  674;  Daniel  v.  Richmond, 
78  Ky.  542. 

Louisiana .  —  McGuire  v.  Parker,  32  La.  Ann. 
832. 

New  Hampshire.  —  State  v.  Wiggin,  64  N. 
H.  508;  State  v.  Lancaster,  63  N.  H.  267; 
Bliss's  Petition,  63  N.  H.  135. 

North  Carolina.  —  Sinclair  v.  State,  69  N. 
Car.  47. 

Pennsylvania.  —  Com.  v.  Shaffer,  128  Pa.  St. 
575;  Com.  v.  Simons,  3  Pa.  Dist.  792. 

Virginia.  —  Com.  V.  Myer,  92  Va.  809. 

S?e  also  the  titles  CIVIL  RIGHTS,  vol.  6,  p.  73: 
Constitutional  Law,  vol.  6,  p.  958;  and  for 
state  decisions  upholding  such  taxes  as  appli- 
cations of  police  power,  INTOXICATING  LIQUORS, 
vol.  17,  p.  210. 

8  Statutes  Valid  in  Absence  of  Discrimination. 
—  American  Harrow  Co.  v.  Shaffer,  68  Fed. 
Rep.  750;  American  Fertilizing  Co.  v.  Board 
of  Agriculture,  43  Fed.  Rep.  609;  Singer  Mfg 
Co.  v.  Wright,  33  Fed.  Rep.  121:  Exp.  Thorn. 
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different  states  that  is  guaranteed.1 

(2)  Corporations  Not  Citizens  Within  This  Provision. — It  is  well  settled 
that  corporations  are  not  citizens  within  the  meaning  of  this  section  of  the 
constitution,  ,uul  therefore  a  state  may  impose  a  tax  or  license  on  a  foreign 
corporation  w  hich  is  not  imposed  on  domestic  corporations.2 

e.  Fourteenth  Amendment  —  (1)  In  General—  Equal  Protection  of  Laws.  — 
A  reasonable  classification  of  the  various  forms  of  business  for  taxation  or 
license  is  not  forbidden  by  that  part  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution  which  provides  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws;3  and  an  occupation 
t  ix  or  license  which  is  imposed  upon  all  of  the  same  class,  without  discrimina- 
tion, is  valid.4  But  unreasonable  classification,  or  discrimination  between 
members  of  the  same  class,  renders  a  statute  void  under  this  provision  of  the 
constitution.5 

Taking  Property  Without  Due  Process  of  Law.  —  A  statute  which  authorizes  the 
seizure  and  sale  of  property  for  nonpayment  of  license  fees,  but  which  does 
not  provide  for  the  giving  of  reasonable  notice  to  the  delinquent,  is  void,  as 
authorizing  the  taking  of  property  without  due  process  of  law.6 

Instances  of  Statutes  Held  to  Be  Unconstitutional. — -A  statute  exempting  the  resi- 
dents of  a  certain  county  from  a  peddlers'  license  which  is  required  of  all  other 
peddlers  in  the  state  is  void,  as  denying  the  equal  protection  of  the  laws;7 
as  is  also  a  statute  imposing  a  tax  on  sales  which  discriminates  against  the 
products  of  the  home  state,8  or  a  statute  which  requires  a  license  from  each 


ton,  12  Fed.  Rep.  538,  State  v.  Stevenson,  109 
N.  Car.  730,  26  Am.  St.  Rep.  595;  Com.  v. 
Shaffer,  128  Pa.  St.  575;  Speer  v.  Coin.,  23 
Gralt.  (Va.;  935,  14  Am.  Rep.  164;  State  v. 
Carey,  4  Wash.  424. 

1.  Provision  Applicable  Only  as  Between  Citizens 
of  Different  States.  —  Downhain  v.  Alexandria 
Council,  10  Wall.  (U.  S.)  173. 

Discrimination  Against  Nonresidents  of  County. 

—  A  license  statute  which  discriminates  only 
against  nonresidents  of  certain  counties  in 
the  state  is  not  void  under  this  provision  of  the 
constitution,  however  it  may  be  as  to  other 
provisions  Rothermel  u.  Meyerle,  136  Pa.  St. 
250. 

2.  Corporations  Not  Citizens. — See  the  title 
Foreign  Corporations,  vol.  13,  p.  S45,  also 
the  following  cases:  Noble  v.  Mitchell,  100 
Ala.  519;  Phoenix  Ins.  Co.  v.  Com.,  5  Bush 
(Ky.)  68,  96  Am.  Dec.  331;  Com.  v.  Milton,  12 
B.  Mon.  (Ky.)  212,  54  Am.  Dec.  522;  Tatem  v. 
Wright,  23  N.  J.  L.  429;  Fire  Department  v. 
Noble,  3  E.  D.  Smith  (N.  Y.)  440;  Adams  Ex- 
press Co.  v.  State.  55  Ohio  St.  69. 

3  Fourteenth  Amendment  —  Reasonable  Classi- 
fication of  Occupations  Not  Forbidden.  —  VV.  W. 
Cargill  Co  v.  Minnesota,  180  U.  S.  452; 
American  Sugar  Refining  Co.  v.  Louisiana, 
179  U.  S.  89;  Singer  Mfg.  Co.  v.  Wright,  33 
Fed.  Rep.  121:  Daniels  v.  State,  150  Ind.  348; 
State  v.  Stevenson,  109  N.  Car.  730,  26  Am. 
St.  Rep.  595;  State  v.  French,  109  N.  Car.  722, 
26  Am.  St.  Rep.  590;  Com.  v.  Clark,  195  Pa. 
St.  634.  See  generally  the  title  Constitu- 
tional Law,  vol.  6,  p.  967  et  seq. 

4.  Statutes  Valid  in  Absence  of  Discrimination. 

—  American  Fertilizing  Co.  v.  Board  of  Agri- 
culture, 43  Fed.  Rep.  609;  Quartlebaum  v. 
State,  79  Ala.  1;  Singer  Mfg.  Co.  v.  Wright,  97 
Ga.  114;  Shepperd  v.  Sumter  County,  59  Ga. 
535,  27  Am.  Rep.  394;  Hays  v.  Com.,  (Ky. 
1900)  55  S,  W.  Rep.  425;  State  v,  American 


Sugar  Refining  Co.,  51  La.  Ann.  562;  St.  Louis 
v.  Bowler,  94  Mo.  630;  State  v.  French,  17 
Mont.  54;  Fire  Department  v.  Stanton,  159  N. 
Y.  225;  Com.  v.  Clark,  21  Pa.  Co.  Ct.  495, 
affirmed  10  Pa.  Super.  Ct.  507,  and  195  Pa.  bt. 
634;  Slate  v.  Foster,  22  R.  I.  163;  Fahey  v. 
State,  27  Tex.  App.  146,  11  Am.  St.  Rep.  182; 
Brooks  v.  State,  (Tex.  Civ.  App.  1900)  58  S. 
W.  Rep.  1032. 

5.  See  the  title  Civil  Rights,  vol.  6,  p. 
78;  Constitutional  Law,  vol.  6,  p.  965  et 
seq. 

Statute  Held  Void  for  Discrimination.  —  A  state 
statute  imposing  a  license  tax  of  twenty-five 
dollars  per  quarter  upon  every  laundry  estab- 
lishment other  than  a  steam  laundry  con- 
ducted by  a  male  laundryman  with  an  assist- 
ant, but  allowing  steam  laundries  to  be 
conducted  under  a  license  of  only  fifteen  dol- 
lars per  quarter,  is  void,  as  denying  the  equal 
protection  of  the  laws.  A  license  may  be 
graduated  in  accordance  with  the  amount  of 
the  business,  but  where  the  same  business  is 
conducted  by  different  modes,  a  greater  burden 
cannot  be  imposed  upon  one  than  is  imposed 
upon  the  other,  unless  there  is  something  in 
the  former  mode  which  makes  it  more  danger- 
ous to  the  public.  In  re  Yot  Sang,  75  Fed. 
Rep.  983,  overruling  State  v.  French,  17 
Mont.  54. 

6.  Chauvin  v.  Valiton,  8  Mont.  451.  And 
see  the  title  Due  Process  of  Law,  vol.  10,  o. 

308. 

7.  Exemption  of  Residents  of  Certain  County 
from  Peddlers'  License.  —  Com.  v.  Snyder,  182 
Pa.  St.  630.  See  the  title  Hawkers  and  Ped- 
dlers, vol.  15,  p.  298. 

Restriction  of  Peddlers'  License  to  Citizens  of 
United  States  Denies  Equal  Protection  of  Law.  — 
State  v.  Montgomery,  94  Me.  192. 

8.  Tax  Discriminating  Against  Product  of  Home 
State.  —  State  v.  Hoyt,  71  Vt.  59. 
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individual  plumber  in  the  state,  but  provides  that  the  licensing  of  one  member 
of  a  firm  or  the  manager  of  a  corporation  shall  be  sufficient.1  Likewise,  as 
regards  useful  occupations  which  are  not  dangerous  to  society,  statutes  which 
delegate  to  certain  officers  discretionary  power  to  grant  or  refuse  licenses  are 
invalid.3  But  this  latter  rule  does  not  apply  to  occupations  which  are  proper 
subjects  of  regulation  under  the  police  power.3 

(2)  Regulations  tender  Police  Power.  —  Occupations  which  are  inherently 
harmful  and  dangerous  to  society  may  be  regulated  by  license,  under  the 
police  power,  without  infringing  the  Fourteenth  Amendment;  4  and  the  same 
is  true  of  certain  useful  occupations,5  particularly  those  which  require  the 
possession  of  special  qualifications  by  the  persons  who  pursue  them,  such  as 
the  professions  of  law,  medicine,  and  pharmacy.6 

(3)  As  Regards  Foreign  Corporations.  —  The  effect  of  the  equal  protective 
clause  of  the  Fourteenth  Amendment  on  the  taxation  of  foreign  corporations 
has  already  been  considered.7 

/.  Provision  Forbidding  Impairment  of  Obligation  of  Contracts 
—  (1)  In  General.  —  As  a  state,  subject  to  constitutional  limitations,  has  the 
right  to  tax  and  license  all  forms  of  business,  it  follows  that  unless  it  has 
expressly  relinquished  such  right  in  a  given  case,  a  statute  imposing  a  license 
or  business  tax  cannot  be  held  to  be  invalid  as  impairing  the  obligation  of  a 
contract,  contrary  to  the  prohibition  of  the  Federal  Constitution.8  But  a 
state  may,  by  express  contract,  relinquish  its  right  to  levy  an  occupation  tax 
in  a  particular  case,9  and  where  it  has  done  so,  and  the  other  party  to  the 
contract  has  acted  in  reliance  thereon,  a  tax  imposed  in  violation  of  the  con- 
tract is  void.10 


1.  License  Statute  Discriminating  Between 
Firms  and  Individuals.  —  State  Beuzenberg, 
101  Wis.  172. 

2.  Statutes  Delegating  Discretionary  Power  to 
Grant  or  Refuse  Licenses.  —  Walsh  v.  Denver, 
1 1  Colo.  App.  523. 

3.  When  Discretionary  Power  May  Be  Delegated. 
—  Gray  v.  Connecticut,  159  U.  S.  74,  affirming 
State  v.  Gray,  61  Conn.  39,  in  which  case  it 
was  held  that  a  statute  providing  that  county 
commissioners  should  have  discretionary 
power  to  grant  or  refuse  licenses  to  druggists 
for  the  sale  of  intoxicating  liquors  was  valid. 

4.  Police  Regulation  of  Dangerous  Occupation 
Valid. —  Humes  v.  Ft.  Smith,  93  Fed.  Rep. 
857. 

Poolselling  May  Be  Regulated  and  License  Re- 
quired.—  State  v.  Thompson,  160  Mo.  333. 

Selling  of  Cigarettes  May  Be  Restricted  and  Li- 
cense Imposed.  —  Gundling  v.  Chicago,  176  III. 
340,  affirmed  177  U.  S.  183. 

Licensing  Sale  of  Intoxicating  Liquors  —  License 
May  Depend  on  Sex,  Age,  and  Moral  Character.  — 
Daniels  v.  Stale,  150  Ind.  348.  And  see  the 
title  Intoxicating  Liquors,  vol.  17,  p.  210. 

5.  Locomotive    Engineers.  —  Nashville,  etc., 
R.  Co.  v.  Alabama,  128  U.  S.  96. 

Itinerant  Venders  and  Peddlers.  —  State  v. 
Foster,  22  R.  I.  163. 

Mileage  Tax  on  Railroad  Company.  —  Chicago 
General  R.  Co.  v.  Chicago,  170  111.  253,68  Am. 
St.  Rep.  188. 

License  Fee  on  Telegraph  Poles  and  Wires.  — 
Philadelphia  v.  Postal  Tel.  Cable  Co.,  67  Hun 
(M.  Y.)  21. 

Tax  on  Immigrant  Agents.  —  Williams  v. 
Fears,  1 10  Ga.  584,  affirmed  179  U.  S.  270. 
Put  to  the  contrary  see  Joseph  v.  Randolph,  71 
Ala.  499,  46  Am.  Rep.  347;  State  v.  Moore, 
J 13  N.  Car.  697. 
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Operation  of  Public  Grain  Elevator  or  Ware- 
house.—  W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452. 

6.  License  Required  of  Lawyers,  Doctors,  and 
Druggists.  —  Stale  v.  Forcier,  65  N.  H.  42; 
State  v.  Carey,  4  Wash.  424;  State  v.  Heine, 
mann,  80  Wis.  253,  27  Am.  St.  Rep.  34. 

Act  Requiring  Farriers  to  Be  Licensed. —  In 
Bessette  v.  People,  (III.  190 1)  62  N.  E.  Rep.  215, 
it  was  held  that  the  Illinois  Act  requiring  those 
engaged  in  horseshoeing  to  pay  license  fees 
under  certain  regulations,  was  contrary  to  the 
constitution,  as  depriving  citizens  of  property 
without  due  process  of  law,  and  not  wilhin  the 
police  power,  because  the  business  licensed  had 
no  relation  to  the  public  health,  comfort, 
safetv,  or  welfare. 

7.  Tax  on  Foreign  Corporation  Valid  under 
Fourteenth  Amendment.  —  See  the  title  FOREIGN 
Corporations,  vol.  13,  p.  846;  and  see  Norfolk, 
etc.,  R.  Co.  v.  Pennsyl vania.  136  U.  S.  114; 
Manchester  F.  Ins.  Co.  v.  Herriott,  91  Fed. 
Rep.  711. 

8.  Taxation  Not  Impairment  of  Contract  Obli- 
gation.—  Com.  v.  Maury,  82  Va.  8H3;  Cuih- 
burt  v.  Com.,  85  Va.  899.  And  see  the  litle 
Impairment  ok  Obligation  of  Contracts,  vol. 
15,  p.  1042. 

A  Statute  Imposing  a  License  on  Proprietors  of 
Public  Warehouses  is  not  invalid  as  impairing 
the  obligation  of  a  contract,  as  applied  to  a 
person  who  had  built  his  warehouse  and  estab- 
lished his  business  before  the  statute  was  en- 
acted.   Munn  -•.  Illinois,  94  U.  S.  113. 

9.  See  generally  the  litle  EXEMPTIONS  (FROM 
Taxation),  vol.  12,  p.  266. 

10.  Tax  Void  when  Imposed  in  Violation  of  Ex- 
press Contract.  —  New  Orleans  71.  Great  South- 
ern Telephone,  etc.,  Co.,  40  La.  Ann.  41,  8 
Am.  St.  Rep.  502;  Lucas  v.  Atty.-Gen.,  11  Gill 
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(2)  Corporate  Charters  and  Franchises  Not  Contracts  as  Regards  Taxation 
A  charter  granted  to  a  private  corporation  does  not  of  itself  constitute  such 

.i  contract  for  exemption  from  taxation  as  to  render  the  imposition  of  a 
license  or  tax  on  the  corporate  business  invalid ;  1  nor  is  such  license  or  tax 
invalidated  by  a  certificate  authorizing  a  foreign  corporation  to  do  business  in 
the  state,8  nor  by  an  ordinance  authorizing  a  corporation  to  make  use  of  the 
public  streets  for  certain  purposes.3 

(3)  Licenses  Not  Contracts.  —  Where  the  license  granted  to  a  corporation 
is  nol  exclusive,  the  subsequent  licensing  of  a  similar  corporation  does  not 

iair  the  obligation  of  any  contract ; 4  nor  does  the  taxation  of  licensed 
p  1  ons,  such  as  lawyers  and  doctors,  amount  to  an  impairment  of  a  contract 
obligation.8 

(4)  Requirement  of  License  Not  Violation  of  Contract  for  Exemption  from 
Taxation. —  The  imposition  of  a  license  under  the  police  power  does  not 
impair  the  obligation  of  a  contract  by  which  the  licensee  is  exempt  from 
taxation  of  his  business  for  revenue.0 

,'.  Provision  Forbidding  Taking  of  Private  Property  Without 
DUE  COMPENSATION. — A  statute  imposing  a  tax  on  the  agents  of  foreign 
fire-insurance  companies  in  a  certain  city,  and  requiring  that  such  tax  be  paid 
to  the  treasurer  of  the  city  fire  department,  is  not  invalid  under  that  provision 
of  the  Federal  Constitution  which  forbids  the  taking  of  private  property  for 
public  use  without  just  compensation.7 

h.  Provision  Regarding  Treaties  with  Foreign  Powers.  —  A 
license  or  tax  law  which  operates  to  deprive  aliens  of  rights,  privileges,  or 
immunities  to  which  they  are  entitled  by  treaty  is  void.8 

3.  Under  State  Constitutions—^.  Requirement  that  Taxes  Shall  Be 
Equal  and  Uniform — -(i)  In  General.- — -Most  of  the  state  constitutions 
provide  that  taxes  shall  be  equal  and  uniform,  but  it  is  well  settled  that  such 
provisions  have  reference  primarily  to  property  taxes,  and  do  not  apply  in 
their  full  force  to  business  taxes  or  licenses.9    A  constitutional  provision  of 

&  J.  (Md.)  490;  New  York  v.  Second  Ave.  R.  The  requirement  of  an  additional  license  in 

Co.,  ~\2  N.  Y.  261.  such  a  case,  as  distinguished  from  the  imposi- 

1.  Corporate  Charters  Not  Contracts  as  Regards  tion  of  an  occupation  tax,  would  be  an  impair- 
Taxation.  —  Wiggins  Ferry  Co.  v.  East  St.  ment  of  contract.  Wright  v.  Atlanta,  54  Ga. 
Louis,  107  U.  S.  365;  Providence  Bank  v.  Bil-  645;  Savannah  v.  Charlton,  36  Ga.  460;  Ex  /. 
lings,  4  Pet.  (U.  S.)  514.  Williams,  31  Tex.  Crim.  262,  overruling  on  this 

2.  License  to  Foreign  Corporation  Not  Contract  point  Languille  v.  State,  4  Tex.  App.  312. 
as  Regards  Taxation.  —  Home  Ins.  Co.  v.  And  see  Lawyers'  Tax  Cases,  8  Heisk. 
Augusta,  93  U.  S.  116,  affirming  50  Gi.  530.  (Tenn.)  565. 

3.  Corporate  Franchises  Not  Contracts  as  Re-  6.  New  York  v.  Second  Ave.  R.  Co.,  32  N. 
gards  Taxation.  —  San  Jose  v.  San  Jose,  etc.,  Y.  261.  And  seethe  title  Exemptions  (from 
R.  Co.,  53  Cal.  475;   New  Orleans  v.  New  Taxation),  vol.  12,  p.  313,  note. 

Orleans  City,  etc.,  R.  Co.,  40  La.  Ann.  587;  7.  Fire  Dep't  v.  Noble,  3  E.  D.  Smith  (N. 

Springfield  v.  Smith,  138  Mo.  645,  60  Am.  St.  Y.)  440. 

Rep.  569.  8.  License  Law  Depriving  Aliens  of  Treaty 

4.  License  Not  Contract  unless  Exclusive.  — See  Rights  — In  re  Quong  Woo,  13  Fed.  Rep,  229. 
generally  ihe  title  Impairment  of  Obligation  Compare  People  v.  Naglee,  1  Cal.  232.  52  Am. 
of  Contracts  vol.  15,  p.  1038.  Dec.  312. 

Ferry  Licenses.  —  For  this  proposition  applied  Corporation    Not  Subject  Within  Meaning  of 

to  ferry  licenses,  see  the  title  Ferries,  vol.  12,  Treaty.  —  A  corporation    organized    in  Great 

p  nor.  Biilain  and  having  its  principal  place  of  busi- 

5.  Taxation  of  Licensed  Business  Not  Impair-  ness  in  that  country  is  not  a  subject  of  that 
ment  of  Contract.  —  OJlin  v.  Woodruff,  31  Fla.  couniry  within  the  meaning  of  a  treaty  giving 
160;  Baker  v.  Lexington,  (Ky.  1899)  53  S.  W.  to  subjects  of  that  country  the  right  to  do  busi- 
Rep.  16;  State  v.  King,  21  La.  Ann.  201 ;  State  ness  in  any  of  the  stales  of  the  United  States, 
v.  Waples,  12  La.  Ann.  343;  State  v.  Gazlay,  5  11  pon  the  same  terms  as  nati  ves;  and  therefore 
Ohio  15.  a  license  tax  imposed  on  such  a  corporation  is 

Requirement  of  Additional  License  Impairment  not  invalid  although  it  is  higher  than  the  tax 

of  Contract.  —  A  lawyer  who  is  licensed  by  the  imposed  on  domestic  corporations.  Scottish 

state  may  be  required  to  pay  an  occupation  Union,  etc.,  Ins.  Co.  v.  Herriott,  109  Iowa  606, 

tax,  but  he  cannot  be  compelled  to  lake  out  77  Am.  St  Rep.  548 

and  pay  for  another  license,  as  a  condition  9.  Provision  Not  Applicable  to  Occupation  Taxes 

precedent    10  the  practice  of  his  profession.  or  Licenses — United  States.  —  Stale  Railroad 
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this  nature  does  not  necessitate  the  taxation  of  all  occupations  which  are 
carried  on  within  the  state.  Particular  occupations  or  classes  of  business  may 
be  taxed,  notwithstanding  others  are  entirely  exempt  from  taxation.'  Occu- 
pations may  be  classified  for  license  or  taxation,  and  different  licenses  or  taxes 
may  be  placed  upon  the  various  occupations  or  classes,  provided  always  that 
the  classification  is  reasonable.2 


Tax  Cases,  92  U.  S.  575;  Manchester  F.  Ins. 
Co.  v.  Herriott,  91  Fed.  Rep.  711;  Preston  v. 
Finley,  72  Fed.  Rep.  850;  American  Harrow 
Co.  v.  Sniffer,  68  Fed.  Rep.  750;  Ex  p.  Brown, 
48  Fed.  Rep.  435. 

California.  —  Exp.  Hurl,  49  Cal.  557;  People 
v.  Coleman,  4  Cal.  46,  60  Am.  Dec.  581 ;  People 
v.  Naglee,  1  Cal.  232,  52  Am.  Dec.  312. 

Colorado.  — Denver  Cilv  R.  Co.  v.  Denver, 
21  Colo.  350,  52  Am.  St.  Rep.  239. 

Georgia.  —  McGhee  v.  State,  92  Ga.  24; 
Weaver  v.  State,  89  Ga.  639;  Goodwin  v. 
Savannah,  53  Ga.  410;  Rome  v.  McWilliams, 
52  Ga.  251;  Home  Ins.  Co.  v.  Augusta,  50  Ga. 
530;  Bohler  v.  Schneider,  49  Ga.  195. 

Illinois.  —  Banta  v.  Chicago,  172  111.  204; 
Wiggins  Ferry  Co.  v.  East  St  Louis,  102  III. 
560:  Lovingston  v.  School  Trustees,  99  111.  564; 
Walker  v.  Springfield,  94  III.  364;  Ducats.  Chi- 
cago, 48  111.  172,  95  Am.  Dec.  529;  East  St. 
Louis  v.  Wehrung,  46  111.  392;  People  Thur- 
ber,  13  111.  554- 

Indiana.  —  Bright  v.  McCullough,  27  Ind. 
223. 

Iowa.  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606.  77  Am.  St.  Rep.  548. 

Kansas.  — In  rf  Martin,  62  Kan.  638;  New- 
ton v.  Atchison,  31  Kan.  151,  47  Am.  Rep.  4S6; 
Ottawa  County  v.  Nelson,  19  Kan.  234,  27 
Am.  Rep.  101. 

Kentucky.  —  Hays  v.  Com.,  (Ky.  1900)  55  S. 
W.  Rep.  425. 

Louisiana.  —  New  Orleans  v.  Pontchartrain 
R.  Co.,  41  La.  Ann.  519;  State  v.  Liverpool, 
etc.,  Ins.  Co.,  40  La.  Ann.  463;  Wintz  v. 
Girardey,  31  La.  Ann.  381;  Walters  v.  Duke, 
31  La.  Ann.  668. 

Maine.  —  State  v.  Montgomery,  92  Me.  433. 

Maryland.  —  Stale  v.  Applegarth,  81  Md. 
293. 

Minnesota.  —  State  v.  Cassidy,  22  Minn.  312, 
21  Am.  Rep.  765. 

Missouri.  —  St.  Louis  v.  Green,  7  Mo.  A  pp. 
468. 

Montana.  —  State  v.  French,  17  Mont.  54. 

Nebraska. — State  v.  Lancaster  County,  4  Neb. 
537,  19  Am.  Rep.  641. 

Nevada.  —  Ex  p.  Cohn,  13  Nev.  424;  Exp. 
Robinson,  12  Nev.  263. 

New  Jersey.  — Johnson  v.  Loper,  46  N.  J.  L. 
321. 

North  Carolina.  —  State  v.  Irvin,  126  N.  Car. 
989;  State  v.  Worth,  116  N.  Car.  1007. 

Ohio.  —  Adams  Expiess  Co.  v.  State,  55  Ohio 
St.  69;  Marmet  v.  State,  45  Ohio  St.  63;  West- 
ern Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521; 
Baker  v.  Cincinnati,  11  Ohio  St.  534. 

Pennsylvania.  —  Kniseley  v.  Cotterel,  196 
Pa.  St.  614. 

South  Carolina.  —  Hill  v.  Abbeville,  59  S. 
Car.  396. 

Washington .  —  Stull  t.  De  Mattos,  23  Wash. 
71;  Fleetwood  v.  Read,  2t  Wash.  547. 

Wisconsin .  —  Milwaukee  Kirr  Dept.  v.  Hel- 
fenstein,  10  Wis.  136. 


Wyoming.  —  State  v.  Willingham,  (Wyo. 
1900)  62  Pac.  Rep.  797. 

1.  Not  Essential  that  All  Occupations  Should 
Be  Taxed —  United  States.  —  Ex  p.  Thornton, 
12  Fed.  Rep.  538. 

Alabama.  —  Quarllebaum      State,  79  Ala.  I. 
Arizona.  —  Sydow  v.  Territory,  (Ariz.  1894) 
36  Par.  Rep.  214. 

California.  —  People  v.  Coleman,  4  Cal.  46, 
60  Am.  Dec.  581. 

Georgia.  —  Singer  Mfg.  Co.  v.  Wright,  97  Ga. 
114;  Carson  v.  Forsyth,  94  Ga.  617;  Weaver  v. 
Stale,  89  Ga.  639;  Savannah  v.  Weed,  84  Ga. 
683;  Davis  v.  Macon,  64  Ga.  128,  37  Am.  Rep. 
60;  Cuiliff      Albany,  60  Ga.  597. 

Iowa.  —  Scottish  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  77  Am.  St.  Rep.  548. 

Kansas.  —  Leavenworth  v.  Smith,  5  Kan, 
App.  165. 

Louisiana.  —  Barnard  v.  Gall,  43  La.  Ann. 
959;  New  Orleans  v.  Mule,  38  La.  Ann.  826; 
New  Orleans  v.  Louisiana  Sav.  Bank,  etc., 
Co.,  31  La.  Ann.  637;  Lafayette  v.  Cummins, 
3  La.  Ann.  673. 

Mississippi.  —  Holberg  v.  Macon,  55  Miss. 
112. 

New  Jersey.  —  Kolb  v.  Boonton,  64  N.  J.  L. 
163. 

North  Carolina.  —  State  v.  Stevenson,  109  N. 
Car.  730,  26  Am.  St.  Rep.  595. 

Pennsylvania.  —  Pittsburg  v.  Coyle,  165  Pa. 
St.  61;  Sutler's  Appeal,  73  Pa.  St.  448. 

Tennessee.  —  Flournoy  z.  Lewis,  2  Shannon 
Tenn.  Cas.  45. 

Wyoming.  —  State  v.  Willingham,  (Wyo. 
1900)  62  Pac.  Rep.  797. 

2.  Reasonable  Classification  of  Occupations  Not 
Forbidden  —  Alabama.  —  O'Hara  v.  Stale,  121 
Ala.  28;  Saks  v.  Birmingham,  120  Ala.  190; 
Ex  p.  Marshall,  64  Ala.  266. 

California.  —  Ex  p.  Haskell,  112  Cal.  412; 
Exp.  Heylman,  92  Cal.  492;  Sacramento  v. 
Crocker,  16  Cal.  1 19. 

Georgia.  —  Singer  Mfg.  Co.  v.  Wright,  97  Ga. 
114;  Savannah  v.  Weed  84  Ga.  683;  Keely  v. 
Atlanta,  69  Ga.  583. 

Kansas.  —  Cald  well  7>.  Prunelle,  57  Kan.  511; 
Tulloss  v.  Sedan,  31  Kan.  165. 

Louisiana.  —  State  v.  O'Hara,  36  La.  Ann. 
91;  State  v.  Rolle,  30  La.  Ann.  991,  31  Am.  Rep. 
234;  New  Orleans  v.  Kaufman,  29  La.  Ann. 
283,  29  Am.  Rep.  328. 

Massachusetts. — Com.  v.  Danziger,  176 
Mass  290. 

Mississippi.  —  Vicksburg  Bank  v.  Worrell, 
67  Miss.  47. 

Missouri. —  Aurora  v.  McGannon,  138  Mo 
38. 

North  Carolina.  — State  v.  Stevenson,  109  N. 
Cat.  730,  26  Am  St.  Rep.  5(15. 

Pennsylvania.  —  Com.  v.  Clark,  195  Pa.  St. 
G34,  affirming  21  Pa.  Co.  Ct.  495;  Com.  v. 
Muir,  180  Pa.  St.  47;  Butler's  Appeal,  73  Pa. 
St.  448;  Durach's  Appeal  62  Pa.  St.  491;  New 
Castle  v.  Culler,  15  Pa.  Super.  Ct.  612. 
803  Volume  XXI. 


Constitutionality  of 


OCCUPATION,  ETC.,  TAXES. 


Statutes  and  Ordinances. 


Stall- 


Columbia,  6  S. 


Unreasonable  Classification  which  is  not  based  on  any  real  distinction  between 
the  differenl  classes  will  render  a  statute  or  ordinance  void.1 

(2)  Uniformity  as  Regards  All  Persons  Belonging  to  Same  Class.  —  The 
requirement  «>!'  uniformity  and  equality  does  apply  to  business  taxes,  however,, 
to  the  extent  that  the  same  tax  must  be  imposed  upon  all  persons  who  belong 
to  a  given  class.  This  principle  is  sometimes  embodied  in  a  separate  consti- 
tutional provision  that  occupation  taxes  shall  be  uniform  upon  the  same  class 
ol  subjects  within  the  territorial  limits  of  the  authority  levying  the  tax;  but 
the  rule  applies  even  in  the  absence  of  such  provision.  A  tax  which  is  the 
same  upon  all  w  ho  belong  to  a  class  is  sufficiently  uniform  and  equal,  but  one 
that  exempts  certain  members  of  a  class,  or  discriminates  between  different 
members  of  the  same  class,  is  invalid.3    And,  on  the  same  principle,  reduc- 

Chicago,  108  111.  496;  Walker  v.  SpringfielcU 
94  111.  364;  East  St.  Louis  v.  Wehrung,  46  111. 
392- 

Indiana.  —  Wiley  v.  Owens,  39  Ind.  429. 
Iowa. — Scottiih  Union,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa  606,  77  Am.  St.  Rep.  548; 
Ottumwa  v.  Zekind,  95  Iowa  622,  58  Am.  St. 
Rep.  447. 

Kansas.  —  Caldwell  v.  Prunelle,  57  Kan.  511. 
Kentucky. — Simrall  v.  Covington,  90  Ky. 
444,  29  Ann.  St.  Rep.  398;  Mason  v.  Lancaster, 
4  Bush  (Ky.)  406. 

Louisiana.  —  State  v.  Traders'  Bank,  41  La. 
Ann.  329;  New  Orleans  v.  Miile,  38  La.  Ann. 
826;  State  v.  O'Hara,  36  La.  Ann.  94;  New 
Orleans  v.  Louisiana  Sav.  Bank,  etc.,  Co.,  31 
La.  Ann.  637;  Walters  v.  Duke,  31  La.  Ann. 
668;  State  v.  Volkman,  20  La.  Ann.  585;  New 
Orleans  v.  Kaufman,  29  La.  Ann.  283,  29  Am. 
Rep.  328;  Hart  v.  Beauregard,  22  La.  Ann. 
238;  State  v.  King,  21  La.  Ann.  201;  Or- 
leans v.  Cochran,  20  La.  Ann.  373;  Meiiam  v. 
New  Orleans,  14  La.  Ann.  318;  State  v. 
Lathrop,  10  La.  Ann.  398;  Lafayette  v.  Cum- 
mins, 3  La.  Ann.  673. 

Maine.  —  State  v.  Western  Union  Tel.  Co., 
73  Me.  518. 

Maryland.  —  Applegarth  v.  State,  89  Md. 
140. 

Massachusetts.  —  Com.  v.  Danziger,  176 
Mass.  290. 

Minnesota.  —  Moore  v.  St.  Paul,  61  Minn. 


South  Carolina. 
Car.  [, 

Tennessee.  —  Turnpike  Cases,  92  Tenn.  369; 
Fnlgum  v.  Nashville,  8  Lea  (Tenn.)  635; 
Kelly  v.  Divyer,  7  Lea  (Tenn.)  1S0;  States. 
Schlier,  3  Heisk.  (Tenn.)  281. 

Texas. — Texas  Banking,  etc.,  Co.  v.  State, 
42  Tex.  636;  Blessing  v.  Galveston,  42  Tex. 
641:  Fahey  v.  State,  27  Tex.  App.  146,  11  Am. 
St.  Rep.  182. 

Washington.  — Slull  v.  De  Mattos,  23  Wash. 

71- 

A  Classification  of  Merchants  as  Wholesalers  and 
Retailers  is  reasonable.  Com.  v.  Clark,  21  Pa. 
Co.  Ct.  495. 

Further  as  to  What  Classification  Is  Reasonable, 

see  infra,  this  title,  How  Imposed  —  Determina- 
tion of  A  mount. 

1.  Unreasonable  Classification  Invalid.  —  State 
v.  Garbroski,  in  Iowa4g6;  State  v.  Ashbrook, 
154  Mo  375,  77  Am.  St.  Rep.  765. 

In  State  v.  Ashbrook.  154  Mo.  375,  77  Am. 
St.  Rep.  765,  a  statute  which  divided  merchan- 
dise into  a  certain  number  of  classes,  which 
were  rearranged  into  groups,  and  prohibited 
any  person,  firm,  or  corporation  from  selling 
any  goods  or  merchandise  of  more  than  one  of 
the  several  classes  or  groups  without  paying 
a  license  of  from  three  hundred  dollars  to  five 
hundred  dollars,  to  be  fixed  by  a  board  of  com- 
missioners for  each  city,  such  license  being 
uniform  only  in  the  same  city,  was  held  to  be 
void  on  the  ground  that  it  arbitrarily  and  un- 
reasonably divided  merchants  belonging  to 
the  same  natural  classes,  and  also  on  account 
of  the  discretion  given  to  the  commissioners 
to  fix  different  license  fees  upon  members  of 
the  same  class  in  different  cities. 

2.  Tax  Must  Be  Uniform  as  Regards  All  Mem- 
bers of  Cla3S  —  United  States.  —  Slate  Railroad 
Tax  Cases,  92  U.  S.  575;  Railroad  Tax 
Cases,  13  Fed.  Rep.  722. 

Alabama.  —  Quartlebaum  v.  State,  79  Ala.  I. 
California.  —  Sacramento  v.  Crocker,  16  Cal. 
119. 

Colorado. — Ames  v.  People,  25  Colo.  508; 
Kiowa  County  v.  Dunn,  21  Colo.  185. 

Georgia. — Atlanta  Nat.  Bldg.,  etc.,  Assoc. 
v.  Stewart,  109  Ga.  80;  Mutual  Reserve  Fund 
L.  Assoc.  v.  Augusta,  109  Ga.  73;  Martin  v. 
Statesboro,  100  Ga.  419;  Singer  Mfg.  Co.  v. 
Wright,  97  Ga.  114;  Joseph  v.  Milledge ville, 
97  Ga.  513;  Weaver  v.  State,  89  Ga.  639; 
Savannah  v.  Weed,  84  Ga.  683;  Cutliff  v. 
Albany,  60  Ga.  597. 

Illinois. — Banta  v.  Chicago,  172  111.  204; 
Brann  v.  Chicago,  no  III,  186;  Howland  v. 


427. 

Mississippi.  —  Vicksburg  Bank  v.  Worrell,  67 
Miss.  47:  Holberg  v.  Macon,  55  Miss.  112. 

Missouri.  —  St.  Charles  v.  Eisner,  155  Mo. 
671;  State  v.  Ashbrook,  154  Mo.  375,  77  Am.  St. 
Rep.  765;  Kansas  City  v.  Crush,  151  Mo.  128; 
St.  Louis  v.  Consolidated  Coal  Co.,  113  Mo. 
83;  St.  Louis  v.  Bowler,  94  Mo.  630;  St.  Louis 
v.  Spiegel,  75  Mo.  145;  St.  Louis  v.  Sternberg, 
69  Mo.  289;  American  Union  Express  Co.  v. 
St.  Joseph,  66  Mo.  675,  27  Am.  Rep.  382. 

Montana.  —  Bozeman  v.  Cadwell,  14  Mont. 
480. 

Nebraska.  —  Western  Union  Tel.  Co.  v. 
Fremont,  3g  Neb.  692;  Templeton  v.  Tekamah, 
32  Neb.  542;  Magneau  v.  Fremont,  30  Neb. 
843;  Caldwell  v.  Lincoln,  19  Neb.  569. 
Nevada.  — Ex  p.  Robinson,  12  Nev.  263. 
New  fersev.  —  State  v.  Under  Ground  Cable 
Co.,  (N.  J.  1889)  18  Atl.  Rep.  581. 

New  York.  —  New  York  Fire  Dept.  v. 
Stanton,  159  N.  Y.  225. 

North  Carolina.  —  Royster    Guano    Co.  v. 
Tarboro,  126  N.  Car.  68;  Cobb  v.  Durham 
County,  122  N.  Car.  307;  State  v.  Moore,  113 
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tions  and  commutations  of  occupation  taxes,  if  allowed  at  all,  must  be  allowed 
in  favor  of  all  persons  belonging  to  the  same  class.1 

b.  Requirement  that  Taxes  Shale  Be  Ad  Valorem.  — A  constitu- 
tional requirement  that  taxes  shall  be  assessed  in  exact  proportion  to  the 
value  of  the  property  taxed  has  no  application  to  licenses  and  business  taxes.2 

c  Provisions  Forbidding  Class  Legislation.  —  A  constitutional  pro- 
hibition of  class  legislation  does  not  preclude  the  reasonable  classification  of 
occupations  for  license  or  taxation,  provided  such  classification  is  reasonable. :t 
Nor  does  a  tax  or  license  law  which  applies  equally  to  all  persons  of  the  same- 
class  contravene  a  provision  that  all  laws  of  a  general  nature  shall  have  a 
uniform  operation,  and  that  privileges  and  immunities  shall  not  be  granted  to 
any  class  of  citizens  which  are  not  granted  upon  the  same  terms  to  all  citi- 
zens.*   But  a  statute  or  ordinance  which  exempts  part  of  a  class  is  void.5 


N.  Car.  697;  State  v.  Stevenson,  109  N.  Car. 
730.  26  Am.  St.  Rep.  595;  State  v.  Powell,  100 
N.  Car.  525;  Gatlin  v.  Tarboro,  78  N.  Car.  119. 

Pennsylvania.  —  Kneeland  v.  Pittsburgh.  (Pa. 
1S87)  11  All.  Rep.  657;  Com.  v.  Clark,  195  Pa. 
St.  634,  affirming  21  Pa.  Co.  Ct.  495;  Durach's 
Appeal,  62  Pa.  St.  49  ;  Com.  v.  Muir,  1  Pa. 
Super.  Cl.  578  {affirmed  180  Pa.  St.  47];  Com. 
v.  Wormser,  7  Pa.  Dist.  318;  Harrisburg  City 
v.  East  Harrisburg  Pass.  R.  Co.,  4  Pa.  Dist. 
683;  Williamspori  v.  Stearns,  12  Pa.  Co.  Ct. 
625. 

South  Carolina.  —  Hill  v.  Abbeville,  59  S. 
Gar.  396. 

Tennessee. —  Knoxville,  etc.,  R.  Co.  v.  Harris, 
99  Tenn.  684;  Vosse  v.  Memphis,  9  Lea( Tenn.) 
294;  Fulgum  :■.  Nashville,  8  Lea  (Tenn.)  635 ; 
Nashville  v.  Althrop,  5  Coldw.  (Tenn.)  554. 

Texas.  —  Mullinnix  v.  Slate,  (Tex.  Crim. 
1901)  60  S.  W.  Rep.  768;  Brooks  v.  State,  (Tex. 
Civ.  App.  1900)  58  S.  W.  Rep.  1032;  Rainey  v. 
Slate,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  882; 
Poteet  v.  Slate,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 
869;  HoeHing  v.  San  Antonio,  85  Tex.  228; 
Pullman  Palace  Car  Co.  v.  State,  64  Tex.  274, 
53  Arn.  Rep.  758;  Thompson  v.  Stale,  17  Tex. 
App.  253;  Ex  p.  Burlin,  28  Tex.  App.  304; 
Fahey  v.  State,  27  Tex.  App.  146,  11  Am.  St. 
Rep.  182;  Ex  p.  Overstreet,  39  Tex.  Crim.  474; 
Exp.  Williams,  31  Tex.  Crim.  262. 

Virginia.  —  Com.  v.  Moore,  25  Gratt.  (Va.) 
951;  Slaughter  v.  Com.,  13  Gratt.  (Va.)  767. 

Wyoming  —  State  v.  YVillingham,  (Wyo. 
1900)  62  Pac.  Rep.  797. 

1.  Reductions  and  Commutations  Must  Be  Uni 
form.  —  Si.  Louis  v.  Consolidated  Coal  Co.,  113 
Mo.  83. 

Where  the  provision  for  commutation  is 
separable  from  and  independent  of  ihe  part  of 
the  law  which  impases  the  tax,  the  illegality 
of  the  commutation  will  afford  no  reason  for 
enjoining  ihe  collection  of  the  tax  itself. 
Joseph  r.  Milledgeville,  97  Ga  ^13. 

2.  Ad  Valorem  Requirement  Not  Applicable  ti 
Licenses  and  Business  Taxes.  —  Phoenix  Carpet 
Co.  v.  State,  118  Ala.  143,  72  Am.  St.  Rep.  143; 
McCaskell  v.  Slate,  53  Ala.  510;  Straub  v. 
Gordon,  27  Ark.  625;  McGhee  v.  State,  92  Ga. 
24;  Weaver  v.  State,  89  Ga.  639;  Goodwin  71. 
Savannah,  53  Ga.  410;  Rome  v.  McWilliams, 
52  Ga.  251;  Home  Ins.  Co.  v.  Augusta,  50  Ga. 
530;  Bohler  r.  Schneider,  49  Ga.  195;  People 
v.  Thurber,  13  III.  554;  Kitson  v.  Ann  Arbor, 
26  Mich.  325;  Johnson  v.  Loper,  46  N.  J.  L. 
321;  Marmel  v.  State,  45  Ohio  St.  63;  Western 


Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521; 
Jenkins  v.  Ewin,  8  Heisk.  (Tenn  )  456;  Adams 
f.  Somerville,  2  Head  (Tenn.)  364;  Pullman 
Palace  Car  Co.  v.  Stale,  64  Tex.  274,  53  Arr.. 
Rep.  758. 

Qualification  of  Rule.  —  If  a  tax  on  merchants 
be  scaled  according  to  the  amount  of  business 
or  value  of  sales,  then  it  should  be  ad  valorem . 
It  is  true  that  the  constitution  applies  in  its 
terms  to  property  taxes  only,  but  in  sense  and 
spirit  it  covers  a  business  tax  scaled  by  the 
amount  or  value  of  the  business  tiansacied. 
Johnston  v.  Macon,  62  Ga.  645. 

3.  Reasonable  Classification  of  Occupations  for 
Taxation  Not  Class  Legislation  —  Knoxville,  etc., 
R.  Co.  v.  Harris,  99  Tenn.  684;  Turnpike 
Cases,  92  Tenn.  369. 

4.  Tax  Valid  When  Uniform  as  to  All  of  One 
Class.  —  People  v.  Coleman.  4  Cal.  4(1,  60  Am. 
Dec.  581;  Slate  v.  Gouss,  S5  Iowa  21;  State 
Wagener,  77  Minn.  483,  77  Am.  St.  Rep.  681; 
State  v.  Carey,  4  Wash.  424;  Fleetwood  v. 
Read,  21  Wash.  547. 

The  constitutional  requirement  that  all  laws 
of  a  general  rial  lire  shall  be  uniform  in  their 
operation  throughout  the  state  does  not  pre- 
clude the  legislature  from  levying  a  tax  upon 
such  forms  of  the  liquor  business  as  in  ils  wis- 
dom may  seem  best.  Adler  v.  Whitbeck,  44 
Ohio  St.  539. 

A  business-tax  law  which  di; criminates  in 
favor  of  domcslic  corporations  and  against 
foreign  corporations,  by  imposing  higher  taxes 
on  the  latter,  does  not  violate  a  constitutional 
provision  of  this  nature.  Scottish  Union,  etc., 
Ins.  Co.  v.  Herriotl,  109  Iowa  606,  77  Am.  St. 
Rep  548. 

5.  Exemption  of  Part  of  Class  Invalid.  —  Lassen 
County  v.  Cone.  72  Cal.  3S7;  Pacific  Junction 
v.  Dyer,  64  Iowa  38;  Com.  v.  Clark,  21  Pa. 
Co.  Ct.  495. 

Exemption  of  Veterans  from  Peddlers'  License. 
—  In  State  v.  Garbroski,  11  1  Iowa  496,  it  was 
held  that  a  stat  11  tc  imposing  a  peddler's  license 
which  exempts  from  its  operation  persons  who 
have  served  in  the  Union  army  or  navy  is 
unconstitutional  and  void,  as  making  an  un- 
reasonable classification.  But  to  ihe  contrary 
see  State  v.  Montgomery,  92  Me.  433,  affirmed 
as  to  this  point  94  Me.  192 

License  Statute  Authorizing  Grant  of  Exclusive 
Privileges. — A  statute  imposing  a  license  on 
peddlers  which  provides  that  city  and  town 
authorities  may  license  such  persons  as  thev 
find  proper  10  engage  in  the  business  for  a 
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,i.  Prohibition  or  Simtial  Legislation.  —  A  license  or  tax  law  which 
operates  uniformly  throughout  the  state  and  embraces  all  persons  alike  who 
choose  to  place  themselves  within  its  reach  is  not  void  under  a  constitutional 
provision  prohibiting  the  passage  of  local  or  special  laws  for  the  collection  of 
taxes.1  But  a  city  license  ordinance  which  discriminates  against  business  con- 
dueled  i  i  a  certain  part  of  the  city  is  invalid  as  constituting  special  legislation.* 

t.  Provision  Guaranteeing  Right  of  Citizen  to  Pursue  Lawful 

EMPLOVMENT.  —  A  statute  which  imposes  a  liquor  license  for  regulation  and 
revenue,  but  which  docs  not  prohibit  the  business,  is  not  invalid  as  abridging 
the  right  of  a  citizen  to  pursue  a  lawful  employment.3 

/.  Provision  Guaranteeing  Liberty  of  Press.  —  A  tax  on  the  busi- 
n  :ss  of  publishing  or  selling  newspapers  is  not  invalid  as  abridging  the  liberty 
of  the  press.1 

•g.  Prohibition  of  Unreasonable  Searches.  —  A  statute  imposing  a 

license  on  public  lodging  houses,  as  a  police  regulation,  and  providing  for  the 
inspection  and  supervision  of  such  houses,  is  not  void  under  a  constitutional 
provision  forbidding  unreasonable  searches.5 

//.  Provision  as  to  Scope  and  Title  of  Statutes.  —  The  common 
constitutional  provision  that  statutes  shall  not  refer  to  more  than  one  subject, 
which  subject  shall  be  designated  in  their  titles,  applies  to  statutes  imposing 
licenses  and  business  taxes.6 

IV.  How  Imposed  —  Determination  of  Amount  —  1.  Necessity  for  Legisla- 
tive Action.  —  Power  delegated  to  a  city  or  county  to  impose  licenses  or  occu- 
pation taxes  remains  dormant  until  exercised  by  ordinance  or  other  legislative 
act,  and  until  an  ordinance  has  been  enacted  no  license  or  tax  can  be  col- 
lected.7 As  a  general  rule  the  ordinance  must  specify  the  occupations  to 
which  it  applies,  and  must  also  fix  definitely  the  amount  and  duration  of  the 
license  or  tax.  Discretionary  power  to  determine  these  matters  cannot  be 
delegated  to  the  persons  who  are  to  issue  the  license.8  But  where  a  county 
is  empowered  by  statute  to  tax  certain  specified  occupations,  a  general  order 

term  not  exceeding  a  year,  on  payment  of  a  folk  v.  Norfolk  Landmark  Pub.  Co.,  95  Va. 

fee  of  not  less  than  one  dollar  nor  more  than  564. 

one  hundred  dollars,  as  the  authorities  may  6.  Prohibition    of    Unreasonable    Searches. — 

direct,  and  which  exempis  from  its  operation  Com.  v.  Muir,  1  Pa.  Super.  Ct.  578,  affirmed 

persons  engaged  in  the  sale  of  farm  and  sea  180  Pa.  St.  47. 

products,  i;  invalid  as  a  trade  regulation  of  a  6.  Statutes  Held  Valid  as  to  Scope  and  Title. — 

harmless  business,  and  also  because  it  au-  Gibson  County  v.  Pullman  Southern  Car  Co., 

thorizes  the  granting  of  exclusive  privileges  at  42  Fed.  Rep.  572;  McGhee  v.  State,  92  Ga.  24; 

the  discretion  of   certain  officers.     State  v.  State  v.  Ashbrook,  154  Mo.  375,  77  Am.  St. 

Cordon,  55  Conn.  478.  48  Am.  St.  Rep.  227.  Rep.  765;  Com.  v.  Muir,  1  Pa.  Super.  Ct.  578, 

1.  Prohibition  of  Special  Legislation  —  What  affirmed  180  Pa.  St.  47;  Fahey  v.  State,  27  Tex. 
Tax  Laws  Valid.  —  Mi_Ghee  v.  State,  92  Ga.  24;  App.  146,  1 1  Am.  St.  Rep.  182. 

Scottish  Union,  etc..  Ins  Co.  v.  Herriott,  109  7.  Po  ,ver  Dormant  until  Exercised  by  Ordinance. 

Io.va  606,  77  Am.  St.  Rep.  548.  —  People  v.  Crotty,  93  111.  180;  East  St.  Louis 

Poolselling — Statute  Providing  for  Licensing  v.  Wehrung,  50  111.  28;  Bull  v.  Quincy,  9  111. 

and  Regulating  Not  Special  Legislation. — State  App.  127;  Memphis  v.  Bing,  94  Tenn.  (144. 

v.  Williams,  r6o'Mo.  333.  Unnecessary  to  Enact  New  Ordinance  Each  Year. 

City  Ordinance  Taxing  Particular  Railroad  Com-  — In  Canova  v.  Williams,  41  Fla.509.it  was 

pany.  —  The  fact  that  a  city  ordinance  which  held  thai  provisions  in  a  city  charter  as  to  the 

imposes  a  tax  upon  a  certain  railroad  company  annual  taxes  referred  to  property  taxes,  and 

does  not  apply  to  other  railroad  companies  in  did  not  make  it  necessary  for  the  city  to  pass 

the  city  does  not  render  the  tax  invalid  as  a  new  ordinance  each  year  levying  a  specific 

special  legislation.    Chicago  Gen.  R.  Co.  v.  occupation  tax  for  that  year,  but  that  the  city 

Chicago,  176  III.  253,  68  Am.  St  Rep.  188.  might  enact  a  license-tax  ordinance  to  remain 

2.  Ordinance   Discriminating   against  Certain  in  force  until  repealed. 

Part  of  City-  —  Harrodsburg  v.   Renfro,  (Ky.  8.  Requisites  of  Ordinance.  — State  v.  Glavin, 

1900)  58  S.  W.  Rep.  795,  in  which  case  the  67  Conn.  29;  People  v.  Crotty,  93  III.  180;  Mc- 

ordinance  required  a  higher  license  for  the  Roberts  v.  Sullivan,  67  111.  App.  435;  Bull  v. 

sale  of  liquor  on  a  specified  street  than  was  Quincv,  9  111.  App.  127;  Bills  v.  Goshen,  117 

required  for  its  sale  on  other  streets.  Ind.  221;  Mt.  Clemens  v.  Sherbert,  122  Mich. 

3.  In  re  Bickerstaff,  70  Cal.  35.  674;  Darling  v.  St.  Paul,  19  Minn.  389. 

4.  Preston  v.  Finley,  72  Fed.  Rep.  850;  In-  Provisions  as  to  Duration  of  License.  —  An 
formation  against  Jager,  29  S.  Car.  438;  Nor-  ordinance  which  makes  the  town  license  year 
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of  the  County  Court  levying  a  tax  upon  occupations  made  taxable  by  the 
statute  is  sufficient,  even  though  it  does  not  further  specify  the  occupations 
taxed.1  And  a  city  or  county  may,  by  proper  ordinance,  adopt  the  state 
license  law  as  its  own.* 

2.  Determination  of  Amount  —  a.  In  General  —  (i)  State  Taxes  and 
Licenses. — The  power  to  license  includes  the  power  to  charge  a  reasonable 
license  fee;3  and  as  regards  occupation  taxes  and  licenses  imposed  by  the 
state,  the  amount  of  the  imposition  rests  entirely  in  the  discretion  of  the 
legislature.4 

Constitutional  Limitations  as  to  the  Amount  of  Property  Taxes  have  no  application  to 
occupation  taxes.* 

Amount  and  Duration  of  License.  — A  statute  imposing  a  license  or  tax  must  fix 
definitely  the  amount  and  duration  thereof.6 

(2)  Municipal  Taxes  and  Licenses.  — As  regards  municipal  corporations  it 
may  be  said  that  where  the  power  delegated  to  a  city  is  that  of  taxation  for 
revenue,  the  amount  of  the  tax,  if  not  limited  by  the  charter,  rests  in  the  dis- 
cretion and  judgment  of  the  municipal  authorities.7  But  where  the  power 
conferred  is  only  that  of  licensing  for  regulation,  the  fee  charged  must  not 
exceed  the  expense  of  issuing  the  license  and  supervising  the  business.8  Even 
in  the  latter  case,  however,  the  amount  of  the  license  fee  rests  primarily  with 
the  city  authorities,  and  the  courts  will  not  interfere  unless  the  fee  imposed 
is  manifestly  excessive.9 

Where  a  City  Charter  Fixes  the  Maximum  or  Minimum  Amount  which  may  be  charged 
for  a  license,  the  city  council  must  keep  within  the  limits  thus  laid  down.10 

Amount  Limited  to  Certain  Percentage  of  State  Tax.  —  It  is  sometimes  provided  by 
the  state  constitution  or  by  statute  that  taxes  and  licenses  levied  by  cities  or 


b^gin  on  July  1  and  end  on  the  June  30  suc- 
ceeding is  valid  although  the  general  laws  of 
the  state  provide  that  the  license  year  for  state 
licenses  shall  expire  on  April  30  of  each  year. 
Roche  v.  Jones,  87  Va.  484. 

Amount  of  License  Fixed  by  Resolution  of  City 
Council.  —  An  ordinance  imposing  a  license 
is  valid  even  though  it  does  not  fix  the  license 
fee,  where  it  provides  that  such  fee  shall  be 
fixed  by  resolution  of  the  city  council  from 
time  to  time.  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370;  Burlington  v.  Put- 
nam Ins.  Co.,  31  Iowa  102. 

An  Ordinance  Authorizing  the  Mayor  to  Fix  the 
Amount  of  the  License,  within  a  specified  sum, 
is  valid.    Decorah  v.  Dunstan,  38  Iowa  96. 

L  Witherspoon  v.  State,  39  Tex.  Crim.  65. 

2.  Adoption  of  State  Law  by  City  or  County.  — 
Central  Trust  Co.  v.  Ashville  Land  Co.,  (C.  C. 
A.)  72  Fed.  Rep.  361 ;  New  Orleans  v.  Firemen's 
Ins.  Co.,  41  La.  Ann.  1142;  Walters  v.  Duke, 
31  La.  Ann.  668. 

3.  State  v.  Snowman,  94  Me.  99,  80  Am.  St. 
Rep.  380;  Boston  v.  Schaffer,  9  Pick.  (Mass.) 
415. 

4.  Amount  of  Tax  in  Discretion  of  Legislature. 

—  Gundling  v.  Chicago,  177  U.  S.  183;  In  re 
Martin,  62  Kan.  638;  Connecticut  Mut.  L.  Ins. 
Co.  v.  Com..  133  Mass.  161;  Knoxville,  etc., 
R.  Co.  v.  Harris,  99  Tenn.  684;  Jenkins  v. 
Ewin,  8  Heisk.  (Tenn.)  456. 

Under  the  Constitution  of  Tennessee  the  legisla- 
ture cannot  impose  a  merchant's  tax  higher 
than  the  ad  valorem  tax  on  property  on  that 
portion  of  the  merchant's  capital  which  is 
used  in  the  purchase  of  merchandise  sold  by 
him  to  nonresidents  and  sent  beyond  the  state. 
Kelly  v.  Dwyer,  7  Lea  (Tenn.)  180. 


go 


5.  Goldsmith  v.  Huntsville  120  Ala.  182; 
Ex  p.  Montgomery,  64  Ala.  463;  Wintz  v. 
Girardey,  31  La.  Ann.  3S1. 

6.  Washington  v.  Sherwood,  9  Pa.  Dist.  766. 
Sufficiency  of  Statute  Question  for  State  Courts. 

—  Osborne  v.  Florida,  164  U.  S.  650. 

Statute  Held  Void  for  Uncertainty.  —  Stat.  v. 
Ashbrook,  154  Mo.  375,  77  Am.  St.  Rep. 
765. 

7.  Amount  of  Tax  in  Discretion  of  City  Council. 

—  Browne  v.  Mobile,  122  Ala.  159;  Canova  v. 
Williams,  41  Fla.  509;  Poyer  v.  Desplaines,  22 
111.  App.  576;  Hall  v.  Com.,  101  Ky.  382;  Ma- 
son t.  Cumberland,  92  Md.  451;  St.  Paul  v. 
Colter,  12  Minn.  41,  90  Am.  Dec.  278;  North 
Hudson  County  R.  Co.  v.  Hoboken,  41  N.J. 
L.  71;  Rutledge  v.  Brown,  14  Lea  (Tenn.)  124: 
Vosse  v.  Memphis,  9  Lea  (Tenn.)  294;  Hoefling 
v.  San  Antonio,  85  Tex.  228 

License  or  Tax  for  Revenue  —  Prohibitory  Tax 
or  License  Not  Warranted.  —  Merced  County  v. 
Helm,  i02Cal.  159;  H  irshfield  v.  Dallas,  4  Tex. 
App.  Civ.  Cas.,  £  177. 

8.  People  v.  Jarvis,  19  N.  Y.  App.  Div.  466. 
And  see  supra,  this  title,  Poiver  to  Require 
License  or  Impose  Tax,  subdi\'.  4.  //.  (2)  As  to 
Amount  of  License  Fee  or  Tax. 

9.  Matter  of  Guerrero,  6q  Cal.  88. 

10.  Limits  Fixed  by  City  Charter.  —  Keely  v. 
Atlanta,  69  Ga.  583:  Hattford  I".  Ins.  Co.  v. 
Peoria,  156  111.  420;  Kniper  v.  Louisville,  7 
Bush  (Ky.)  599;  Darling  v.  St.  Paul,  19  Minn. 
389;  Blessing  v.  Galveston,  42  Tex.  641. 

An  Ordinance  Imposing  a  Tax  of  Ten  Dollars 
upon  Each  Member  of  a  Firm  is  valid  under  a 
charter  limiting  the  amount  of  the  tax  to  ten 
dollars  "  upon  each  person  exercising  such 
profession."    Lanier  v.  Macon,  59  Ga.  187. 
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countic  shall  not  exceed  in  amount  a  certain  percentage  of  the  state  taxes 
or  licenses  on  the  same  subjects.' 

/'.  HOW  SCALED  OR  APPORTIONED — •  Necessity  of  Apportionment.  —  Occupa- 
tion taxes  are  of  two  principal  kinds,  namely,  specific  taxes  of  a  fixed  amount 
on  all  who  pursue  a  certain  occupation,  and  taxes  proportioned  to  the  extent 
or  value  of  the  business  taxed;  and  by  the  weight  of  authority  the  two  kinds 
,u  e  of  equal  validity,9  although  there  are  some  decisions  which  hold  that 
apportionment  is  necessary. :i 

Method  in  Discretion  of  Legislative  Body.  —  The  power  to  tax  occupations  and  priv- 
ileges involves  the  right  to  select  the  mode  in  which  the  tax  shall  be  levied;4 
and  as  a  general  rule  the  manner  in  which  a  tax  or  license  shall  be  scaled  or 
apportioned  rests  entirely  in  the  discretion  of  the  body  imposing  it.5 

Method  Generally  Adopted.  —  A  business  may  be  taxed  according  to  the  value 
of  the  stock  or  capital  employed,6  according  to  the  receipts  or  income,'  or 
according  to  the  population  of  the  place  where  it  is  carried  on.8  Privilege 
taxes  imposed  on  corporations  may  be  graduated  according  to  their 
capital  stock  or  assets.9    A  classification  of  merchants  as  wholesalers  and 


1.  Amount  Limited  by  State  Constitution  or 
Statute.  —  Central  Trust  Co.  v.  Ashville  Land 
Co.,  (C.  C.  A.)  72  Fed.  Rep.  361;  Osborne  v. 
State,  33  Fla.  162,  39  Am.  St.  Rep.  99;  New 
Orleans  v.  Vergnole,  33  La.  Ann.  35;  Biloxi  v. 
Borries,  78  Miss.  657;  Greenwood  v.  Delta 
Bank,  75  Miss.  162;  Pius  v.  Vicksburg,  72 
Miss.  181;  Smith  v.  Vicksburg,  54  Miss.  615; 
State  v.  Spencer,  49  Mo.  342;  Rutledge  v. 
Brown.  14  Lea  (Tenn.)  124;  Ex  p.  Terrell,  40 
Tex.  Crim.  28;  Baker  v.  Panola  County,  30 
Tex.  87;  Ex  p.  Slaren,  3  Tex.  App.  662;  Ex  p. 
Gregory,  I  Tex.  App.  753. 

2.  Tax  May  Be  Either  Specific  or  Apportioned. 
—  Cobb  v.  Durham  County,  122  N.  Car.  307; 
State  v.  Powell,  100  N.  Car.  526;  State  v.  Craw- 
ford, 2  Head  (Tenn.)  462. 

Specific  Tax  Valid.  —  A  statute  or  ordinance 
levying  a  fixed  sum  upon  each  occupation 
named  therein  is  valid.  Youngblood  v.  Sex- 
ton. 32  Mich.  406,  20  Am.  Rep.  654;  Magneau 
v.  Fremoni,  30  Neb.  843,  27  Am.  St.  Rep.  436; 
Templeton  v.  Tekamah,  32  Neb.  542;  People 
v.  EquitableTrusc  Co.,  96  N.  Y.  387. 

A  Tax  May  Be  Specific  as  to  Some  Occupations 
and  Graded  as  to  Others  in  the  discrelion  of  the 
legislature.  State  v.  Stevenson,  109  N.  Car. 
730,  26  Am.  St.  Rep.  595. 

3.  Business  Taxes  Should  Be  Graduated  accord- 
ing to  the  amount  or  value  of  the  business,  or 
by  some  other  scale.  Goodwin  v.  Savannah, 
53  Ga.  410;  Newport  v.  South  Covington,  etc., 
St.  R.  Co.,  89  Ky.  29,  Albertson  v.  Wallace, 
81  N.  Car.  479:  Ould  v.  Richmond,  23  Gratt. 
(Va.)464,  14  Am.  Rep.  139;  Slaughter  v.  Com., 
13  Gratt.  (Va.)  767. 

In  Louisiana  the  Constitution  Provides  that  oc- 
cupation taxes  shall  be  graduated.  New 
Orleans  v.  Clark,  42  La.  Ann.  9;  New  Orleans 
v.  Pontchartrain  R.  Co.,  41  La.  Ann.  519; 
State  v.  Liverpool,  etc.,  Ins.  Co..  40  La.  Ann. 
463;  McClellan  v.  Pettigrew,  44  La.  Ann.  356, 
holding  that  a  tax  on  peddlers  which  consists 
of  a  specific  sum  is  sufficiently  graduated; 
Stale  u.  O'Hara,  36  La.  Ann.  93. 

Charter  Requirement  that  Licenses  Shall  Be  Dis- 
criminating.—  Where  the  sum  exacted  from 
each  person  following  a  certain  business  is 
fixed  by  the  amount  of  business  which  he 
does,  the  ordinance  is  valid  under  a  charter 


requirement  that  license  fees  shall  be  propor- 
tionate to  the  amount  of  business,  and  that 
licenses  shall  be  discriminating.  Ex  p.  Hurl, 
49  Cal.  557. 

4.  May  Tax  Either  Occupation  or  Implements 
Employed  Therein. —  It  is  immaterial  whether 
the  tax  is  imposed  directly  upon  the  occupa- 
tion or  on  the  implement  by  means  of  which  it 
is  conducted.  St.  Louis  v.  Weitzel,  130  Mo. 
600. 

May  Tax  Auctioneer  or  Sales  Made  by  Him.  — 

Carroll  v.  Tuskaloosa,  12  Ala.  173. 

Whether  Computed  by  Day  or  Year.  —  Fret  well 
v.  Troy,  18  Kan.  271. 

Separate  Tax  on  Each  Line  of  Railroad  Operated 
by  Company.  —  Anniston  v.  Southern  R.  Co., 
112  Ala.  557. 

Cannot  Impose  License  Tax  in  Form  of  Property 
Tax,  —  Brookfield  v.  Tooey,  141  Mo.  619. 

5.  Method  of  Apportionment  Discretionary.  — 
Browne  v.  Mobile,  122  Ala.  159;  Capital  City 
Water  Co.  v.  Montgomery  County,  117  Ala. 
303;  Annislon  v.  Southern  R.  Co.,  112  Ala.  557; 
Atlanta  Nat.  Bldg.,  etc.,  Assoc.  v.  Stewart,  109 
Ga.  80;  Scottish  Union,  etc.,  Ins.  Co.  v.  Her- 
riott,  109  Iowa  606,  77  Am.  St.  Rep.  548; 
In  re  Martin,  62  Kan.  638;  Jenkins  v.  Ewin,  8 
Heisk.  (Tenn.)  456;  Vosse  v.  Memphis,  9  Lea 
(Tenn.)  294;  Nashville  v.  Althrop,  5  Coldw. 
(Tenn.)  554. 

6.  Value  of  Stock  or  Capital  Employed.  —  Saks 
v.  Birmingham,  120  Ala.  190;  In  re  Martin,  62 
Kan.  638;  Newton  v.  Atchison,  31  Kan.  151,  47 
Am.  Rep.  4S6:  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct .  612. 

7.  Receipts  or  Income,  —  San  Luis  Obispo 
County  v.  Greenberg,  120  Cal.  300;  Burling- 
ton v.  Putnam  Ins.  Co.,  31  Iowa  102;  Cobb  v. 
Durham  County,  122  N.  Car.  307. 

8.  Population  of  Place  Where  Business  Is  Carried 
On.  —  O'Hara  v.  State,  i2tAla.  28;  Exp.  Mar- 
shall, 64  Ala.  266;  Slate  v.  O'Hara,  36  La. 
Ann.  94;  Corn.  v.  Danziger,  176  Mass.  290; 
State  v.  Schlier,  3  Heisk.  (Tenn.)  281:  Texas 
Banking,  etc.,  Co.  v.  State,  42  Tex.  636;  Bless- 
ing v.  Galveston,  42  Tex.  641. 

9.  A  License  Tax  on  Corporations  Graduated  by 
Their  Paid-up  Capital  Stock  is  valid  under  those 
sections  of  the  Alabama  constit  ution  which  pro- 
vide that  property  taxes  shall  be  ad  valorem 
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retailers,1  or  according  to  the  amount  of  their  sales  2  or  purchases,3  is  valid. 
Livery-stable  keepers  and  draymen  may  be  taxed  according  to  the  number  of 
vehicles  kept  for  hire  or  used  in  their  business.4  A  peddlers'  tax  may  be 
scaled  according  to  the  manner  in  which  the  goods  are  carried,  whether  by 
wagon  or  otherwise.5 

Charge  Must  Be  Equal  and  Uniform  on  All  of  Same  Class.  —  The  amount  of  a  license 

fee  or  tax  must  be  uniform  and  equal  as  regards  all  persons  of  the  same  class.6 
c.  Alteration  of  Amount.  ■ — The  amount  of  a  license  fee  or  tax  may 
be  increased  or  diminished  at  any  time  in  the  discretion  of  the  body  impos- 
ing it.7 

V.  Construction  of  Statutes  and  Ordinances  —  1.  In  General.  —  By  the 

weight  of  authority,  statutes  and  ordinances  imposing  licenses  and  business 
taxes  are  to  be  construed  strictly  in  favor  of  the  citizen  and  against  the  gov- 
ernment, especially  where  they  provide  penalties  for  their  violation.8  This 
rule,  however,  when  rightly  understood,  does  not  compel  an  adherence  to  the 
mere  letter  of  the  law  or  to  strict  grammatical  construction,  so  as  to  defeat 
the  plain  legislative  intent,9  and  in  the  federal  Circuit  Court  of  Appeals  it  has 
been  held  that  a  statute  imposing  a  license  tax  should  be  fairly  and  judicially 
construed,  as  between  both  parties.10  Where  one  section  of  a  statute  or 
ordinance  names  certain  subjects  for  taxation,  and  another  section  fixes  the 
amount  of  the  tax,  the  use  of  a  general  term  of  description  in  the  latter  sec- 
tion does  not  enlarge  the  scope  of  the  former. 11 


and  thai  the  property  of  private  corporations, 
associations,  and  individuals  shall  be  taxed  at 
the  same  rate.  Phoenix  Carpel  Co.  v.  State, 
n8  Ala.  143,  72  Am.  St.  Rep.,  143. 

What  Assets  Counted  in  Determining  Amount 
of  Tax.  —  Where  a  statute  imposes  a  privilege 
tax  on  a  bank,  scaled  according  to  its  capital 
stock  or  assets,  the  entire  assets  of  the  bank, 
in  whatever  shape,  must  be  estimated  in  de- 
termining the  amount  of  the  tax.  Real  estate 
bought  with  the  funds  of  the  bank  and  con- 
stituting a  part  of  its  assets  is  exempted  as 
real  esiate,  but  is  a  factor  in  fixing  the  basis 
on  which  the  amount  of  the  tax  is  determin- 
able. Vicksburg  Bank  v.  Worrell,  67  Miss. 
47- 

1.  Wholesalers  and  Retailers.  —  Com.  v.  Clark, 
2t  Pa.  Co.  Ct.  495. 

2.  Amount  of  Sales.  —  Sacramento  v.  Crocker. 
16  Cal.  119;  Johnson  v.  Armour,  31  Fla.  415; 
Gatlin  v.  Tarboro,  78  N.  Car.  119;  Com.  v. 
Clark,  21  Pa.  Co.  Ct.  495;  Williamsport  v. 
Stearns,  12  Pa.  Co.  Ct.  625;  Vosse  v.  Mem- 
phis, 9  Lea  (Tenn.)  294. 

3.  Purchaser.—  Albertson  v.  Wallace,  81  M. 
Car.  479. 

4.  Number  of  Vehicles  Kept  or  Used.  —  John- 
ston v.  Macon.  62  Ga.  645;  Goodwin  v.  Savan- 
nah, 53  Ga.  410;  Howland  v.  Chicago,  108  111. 
496,  Wilson  v.  Lexington,  (Ky.  1899)  49  5.  W. 
Rep.  806. 

5.  Peddlers'  Tax  —  Manner  of  Carrying  Goods. 

—  New  Castle  v.  Cutler.  15  Pa.  Super.  Ct.  612. 

8.  Charge  Must  Be  Equal  and  Uniform  on  All  of 
a  Class.  —  State  v  S^hoenig,  72  Minn.  528; 
State  7J.  Ashbrook,  154  Mo.  375,  77  Am.  St. 
Rep.  765. 

Apportionment  as  to  Time.  —  Moore  v.  St. 
Paul,  48  Minn.  331.  And  see  State  v.  Schoe- 
nig,  72  Minn.  528.  But  see  Hart  v.  Beaure- 
gard, 22  La.  Ann.  238,  holding  thai  a  statute 
was  not  void  for  failure  to  make  any  provision 
for  a  pro  rata  license. 

7.  Alteration  of  Amount.  —  Philadelphia  F. 


Assoc.  New  York,  119  U.  S.  no;  State  v. 
Worth,  116  N.  Car.  1007;  ALlns.  Standard  Iron, 
etc  ,  Co.  v.  Taylor,  4  Ohio  Dec.  180;  Western 
Union  Tel.  Co.  v.  Haris,  (Tenn.  Ch.  1899)  52 
S.  W.  Rep.  74S;  Kelly  v.  Dwyet,  7  Lea  (Tenn.) 
180;  State  v.  Hilbert,  72  Wis.  184 

Increase  of  Amount  Pending  Application  for 
License.  —  In  Com.  v.  Wagoner,  9  Pa.  Co.  Ct. 
625,  it  was  held  that  where  the  amount  of  the 
license  fee  was  increased  pending  an  applica- 
tion for  a  license,  but  before  such  application 
was  acted  upon,  the  applicant  must  pay  the 
increased  fee.  But  to  the  coni raty  see  State 
v.  Baker,  32  Mo.  App.  98. 

Effect  of  Statute  Decreasing  Amount. —  In 
Brooks  v.  Slate,  (Tex.  Civ.  App.  1900)  58  S. 
W.  Rep.  1032,  it  was  held  that  where  the 
amount  ol  an  occupation  tax  which  was  pay- 
able in  advance  was  decreased  by  statute,  a 
person  who  had  previously  paid  such  tax  was 
not  entitled  to  a  rebate. 

8.  Statutes  and  Ordinances  Construed  Strictly.  — 
Savannah  v.  Hartridge,  8  Ga.  23;  Elgin  v. 
Picard,  24  111.  App.  340;  Snyder  v.  North  Law- 
rence, 8  Kan.  82;  Sewall  v.  Jones,  9  Pick. 
(Mass.)  412;  Vicksburg,  etc.,  R.  Co.  v.  State, 
62  Miss.  105;  State  v.  Hatfield,  73  Mo.  App. 
506;  Slate  v.  Wheeler,  23  Nev.  143;  State  v. 
Green,  126  N.  Car.  1032;  Bennett  v.  Birming- 
ham, 31  Pa.  St.  15;  Mace  v.  Buchanan,  (Tenn. 
Ch.  1899)  52  S.  W.  Rep.  505;  Harris  v.  Com., 
81  Va.  2J.0;  Brown  v.  Com.,  98  Va.  366;  State 
v.  McFetridge.  64  Wis.  130. 

9.  Porter  T.  Slate,  58  Ala.  66,  holding  that  a 
statute  imposing  a  license  upon  "  dealers  in 
pistols,  bowie  knives,  and  dirk  knives  "  must 
be  construed  as  applying  to  each  dealer  in 
pistols,  or  in  bowie  knives,  or  in  dirk  knives, 
and  not  merely  to  dealers  in  all  of  these  articles. 

10.  I)e  Bary  v.  Souer,  (C.  C.  A.)  101  Fed.  Rep. 
425. 

11.  Snyder  v.  North  Lawrence,  8  Kan.  82. 
But  to  the  contrary  see  Dun  v.  Cullen,  13  Lea 
(Tenn.)  202. 
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2.  To  Whom  Applicable  —  a.  In  General.  —  Where  a  statute  or  ordinance 
com  u ns  its  own  definition  of  the  class  on  which  the  license  or  tax  is  imposed 
the  <  'Hits  cannot  look  elsewhere  in  determining  the  question  of  liability;1 
but  in  the  absence  of  such  definition  the  words  of  the  enactment  will  be  con- 
strued according  to  their  meaning  as  used  in  ordinary  conversation.2  In 
determining  whether  a  person  is  within  the  terms  of  a  particular  license  or 
tax  law  the  general  character  and  scope  of  his  business  must  be  considered, 
and  lie  cannot  be  held  liable  on  account  of  incidental  or  exceptional  acts  which 
he  ni  iv  perform  in  connection  therewith.3  Statutes  and  ordinances  of  this 
nature  differ  so  widely  in  their  provisions  that  it  would  serve  no  useful  pur- 
pov  to  set  out  at  length  decisions  based  on  particular  laws,  but  numerous 
cases  in  which  particular  terms  and  provisions  have  been  construed  are  col- 
lected in  the  notes.4 

who  is  Dealer  or  Trader.  —  As  a  general  rule,  laws  imposing  taxes  or  licenses 
on  dealers  or  traders  are  construed  as  applying  to  persons  who  buy  property 


1.  Statutory  Definition   Decisive.  —  Centralia 

v.  Nrigele,  iSi  III.  151;  Hamilton  v.  Harvey, 
33  III.  App.  499;  State  v.  Wliittaker,  33  Mo. 
457;  State  v.  Foster,  22  R.  I.  163. 

2.  Siate  v.  Hall,  73  N.  Car.  252. 
Definition  Not  Essential  to  Validity  of  Statute. 

—  Bohler  v.  Schneider,  49  Ga.  195;  State  v. 
Segel,  60  Minn.  507. 

Business  Taxed  as  Usually  Carried  On.  —  The 
legislature,  in  dealing  with  the  subject  of 
privilsges,  taxes  them  in  reference  to  the 
known  and  usual  course  of  business,  and  the 
burden  imposed  cannot  be  evaded  by  changes 
in  the  mere  form  of  transacting  the  business 
or  bv  parceling  out  among  several  the  dulies 
usually  appertaining  to  one.  Mitchell  v. 
Meridian,  67  Miss.  644. 

3.  Eastman  v.  Chicago,  79  III.  178;  Com.  v. 
Famum,  114  Mass.  267. 

4.  For  Definitions  of  Farticular  Terms  descrip- 
tive of  business  or  occupation  as  used  in  the 
statut°s  and  ordinances,  see  the  following 
cases  and  references: 

Auctioneer.  —  Goshen  v.  Kern,  63  Ind.  468, 
30  Am.  Rep.  234.  set  out  under  the  title 
Auctions  and  Auctioneers,  vol.  3,  p.  488, 
note  2. 

Broker.  —  Northrup  v.  Shook,  10  Blatchf.  (U. 
S.)  243;  State  v.  Field,  49  Mo.  270;  State  & 
Duncan,  16  Lea  (Tenn.)  75;  State  v.  Nashville 
Sav.  Bank,  16  Lea  (Tenn.)  III.  And  see  the 
title  Brokers,  vol.  4,  pp.  960,  961. 

Denier  in  Futures.  —  See  Deal — Dealer, 
vol.  8,  p.  850,  note. 

Dealer  in  Pistols  or  Pistol  Cartridges.  —  Union 
Metallic  Cartridge  Co.  v.  Teague,  83  Ala.  475; 
Graham  v.  Slate,  71  Miss.  208,  stated  under 
Deal  —  Dealer,  vol.  8,  p.  847,  note. 

Dealer  in  Second-hand  Goods.  —  Lasley  v.  Dis- 
trict of  Columbia,  14  App.  Cas.  (D.  C.)  407; 
Eastman  v.  Chicago,  79  111.  179,  stated  under 
Deal —  Dealer,  vol.  8,  p.  850,  note. 

Drummer.  —  State  v.  Miller,  93  N.  Car.  511, 
53  Am.  Rep.  469.  And  see  generally  the  title 
Commercial  Travelers  or  Drummers,  vol.  6, 
p.  223. 

Eating-house  Keeper.  —  St.  Johnsbury  v. 
Thompson,  59  Vt.  300.  And  see  Eating- 
house,  vol.  10,  p.  440. 

Expressman  or  Transfer  Agent.  —  Gardner 
v.  Lewis,  3  Lea  (Tenn.)  195. 

Hawkers  or  Peddlers.  —  Wrought  Iron  Range 


Co.  v.  Johnson,  84  Ga.  754;  McDermott  v. 
Levvistown,  92  111.  App.  474;  Graffty  v.  Rush- 
ville,  107  Ind.  502,  57  Am.  Rep.  128;  Standard 
Oil  Co.  v.  Com.,  (Ky.  1900)  55  S.  W.  Rep.  8; 
Com.  v.  Farnum,  114  Mass.  267;  Wynne  v. 
Wright,  1  Dev.  &  B.  L.  (18  N.  Car.)  19; 
Radebaugh  v.  Plain  City,  11  Ohio  Dec.  (Re- 
print) 612,  28  Cine.  L.  Bui.  107;  DuBoistown 
v  Rochester  Brewing  Co.,  9  Pa.  Co.  Ct.  442. 
And  see  generally  the  title  Hawkers  and  Ped- 
dlers, vol.  15,  p.  290. 

Insurance  Agent.  —  Mutual  Reserve  Fund  L. 
Assoc.  v.  Augusta,  109  Ga.  73;  Co-operative 
F.  Ins.  Order  v.  Lewis,  12  Lea  (Tenn  )  136. 

Itinerant  Merchant  or  Transient  Vendor.  — 
Twining  v.  Elgin,  38  111.  App.  356;  Waterloo 
v.  Heely,  81  111.  App.  310;  White  v.  Rock  Hill, 
34  S.  Car.  242. 
Junk  Shop.  —  See  Junk  Shop,  vol.  17,  p.  1038. 
Keeping  or  Exhibiting  Billiard  Table  for  Use. 
—  Germania  v.  State,  7  Md.  I.  See  also 
Billiards,  vol.  4,  p.  54. 

Mercantile  Agent.  —  See  Mercantile  Agent, 
vol.  20,  p.  579. 

Me}  chant. — State  v.  West,  34  Mo.  424; 
Murray  v.  State,  n  Lea  (Tenn.)  218;  Singleton 
v.  Fritsch,  4  Lea  (Tenn.)  93.  And  see  gen- 
erally Merchant —  Mercantile  —  Merchan- 
dise, vol.  20,  p.  579. 

Note  Shaver  or  Security  Dealer.  —  Mace  v. 
Buchanan,  (Tenn.  Ch.  1899)  52  S.  W.  Rep. 
505- 

Place  of  Amusement.  —  People  v.  Campbell, 
51  N.  Y.  App.  Div.  565;  New  York  v.  Eden 
Musee  American  Co.,  102  N.  Y.  593.  See  also 
Amusement,  vol.  2,  p.  318. 

Printing  Office  Doing  Job  Work.  —  New 
Orleans  v.  Clark,  15  La.  Ann.  614. 

Public  Cottonseed  Buyer. — Johnson  v.  Jen- 
nings, 72  Miss.  349. 

Public  Hackman  or  Cabman.  —  New  York  v. 
Hexamer,  59  N.  Y.  App.  Div.  4. 

Public  Vehicle.  —  Henderson  v.  Marshall, 
(Ky.  1900)  58  S.  W.  Rep.  518;  St.  Louis  v. 
Woodruff,  71  Mo.  92,  affirming  4  Mo.  App.  169; 
Knoxvilie  v.  Sanford,  13  Lea  (Tenn.)  545. 

Savings  Bank.  —  State  v.  Nashville  Sav. 
Bank,  16  Lea  (Tenn.)  nr. 

Store.  —  Folkes  v.  State,  63  Miss.  81;  Pitts 
v.  Vicksburg,  72  Miss.  181. 

Trading  Car.  —  Vicksburg,  etc.,  R.  Co.  v. 
State,  62  Miss.  105. 
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to  sell  again  in  unchanged  form,  as  distinguished  from  those  who  buy  for 
consumption  or  manufacture.1 

An  Ordinance  Imposing  a  Tax  on  Several  Different  Occupations  will  be  Construed  as 
applying  to  a  person  who  pursues  any  one  of  the  occupations  named,  although 
he  does  not  follow  all.2 

Statutes  Taxing  Persons,  Firms,  or  Companies.  —  A  statute  imposing  a  tax  upon 
"  persons  "  3  or  upon  "  persons  or  firms  "  4  includes  corporations.  Likewise 
a  statute  taxing  "  companies  "  applies  to  all  companies,  whether  corporations, 
joint-stock  companies,  or  partnerships,  domestic  or  foreign.5 

b.  What  Constitutes  Doing  Business  —  (i)  In  General. — As  a  gen- 
eral rule  the  performance  of  a  single  act,  or  even  a  number  of  isolated  acts, 
pertaining  to  a  particular  business,  will  not  be  considered  as  engaging  in  or 
carrying  on  such  business  within  the  meaning  of  a  law  imposing  a  license  or 
tax;6  but  it  may  be  so  considered  where  an  intent  to  engage  in  the  business 
is  clearly  apparent. 1  So  a  statute  imposing  a  tax  upon  persons  who  engage 
in  a  certain  business  for  hire  or  profit  does  not  warrant  the  collection  of  the 
tax  from  a  person  who  performs  certain  acts  pertaining  to  such  business  for 
his  own  benefit  and  in  connection  with  his  regular  business.*  On  this  prin- 
ciple a  person  who  employs  vehicles  in  his  private  business  cannot  be  held 
liable  for  a  license  or  tax  imposed  upon  common  carriers  of  persons  or  prop- 
erty for  hire,  such  as  hackmen  or  draymen.9  Nor  does  a  person  who  hauls 
goods  under  a  special  contract  render  himself  liable  to  a  license  as  a  public 
carrier. '° 

A  Statute  Imposing  a  Tax  upon  the  Occupation  of  Keeping  a  Billiard  Table  does  not  apply 


1.  Who  Is  Dealer  or  Trader.  —  Folkes  v.  State, 
63  Miss.  81;  State  v.  Yearb'y,  82  N.  Car.  561, 
33  Am.  Rep.  694;  State  v.  Chadbourn,  80  N. 
Car.  479,  30  Am.  Rep.  94;  Norris  v.  Com.  27 
Pa.  St.  494;  Com.  v.  Robb,  14  Pa.  Super.  Ct. 
597;  Taylor  v.  Vincent,  12  Lea  (Tenn.)  282,  47 
Am.  Rep.  338. 

2.  Kansas  City  v.  Grush,  151  Mo.  128. 

3.  Term  "Person"  Includes  Corporation.  — 
Germania  v.  State,  7  Md.  1. 

4.  Term  "  Persons  or  Firms  "  Includes  Corpora- 
tions. —  VVesiern  Union  Tel.  Co.  v.  Richmond, 
26  Gratt.  (Va.)  I. 

5.  Term  "  Companies  "  Includes  Companies  of 
All  Kinds.  —  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
Rep.  131. 

Residents  Liable  Equally  with  Nonresidents.  — 

A  statute  imposing  a  tax  on  all  agents,  in  a 
certain  county,  of  individuals  or  associations 
effecting  fire  insurance  which  are  not  incor- 
porated in  the  state,  applies  to  resident  indi- 
viduals and  associations  as  well  as  to 
nonresidents,  and  embraces  agents  of  an  asso- 
ciation of  underwriters  organized  after  its 
enactment.  Fire  Dept.  v.  Stanton,  159  N.  Y. 
225. 

6.  Performance  of  Single  Act  Does  Not  Constitute 
Carrying  on  Business —  United  States.  —  U.  S. 
v.  Kenton,  2  Bond  (U.  S.)  97. 

Alabama.  — Quartlebaum  v.  State,  79  Ala.  1; 
Weil  v.  State,  52  Ala.  19;  Harris  v.  State,  50 
Ala.  127. 

California.  —  Merced  County  v.  Helm,  102 
Cal.  159. 

Georgia.  —  Gunn  v.  Macon,  84  Ga.  365. 

Illinois. — O'Neill  v.  Sinclair,  153  111.  525; 
Collinsville  v.  Cole,  78  111.  1 14;  Bacon  v.  Wood, 
3  111.  265;  East  St.  Louis  v.  Bux,  43  111.  App. 
276. 

Indiana.  —  Alcott  v.  State,  8  Blackf.  (Ind.)6. 


Kentucky  —  Hays  v.  Com.,  (Ky.  1900)  55  S. 
W.  Rep.  425. 

Mississippi. — Graham  v.  State,  71  Miss. 
208;  McCargo  v.  State,  (Miss.  1887)  1  So.  Rep. 
161. 

North  Carolina.  —  State  v.  Barnes,  126  N. 
Car.  1063. 

Philadelphia.  —  Barton  v.  Morris,  10  Phila. 
(Pa.)  360,  32  Leg.  Int.  (Pa.)  256. 

Tennessee.  —  Ayrnelt  v.  Kdmundson,  9  Bast. 
(Tenn.)  610. 

Texas.  —  Love  v.  State,  31  Tex.  Crim.  469; 
Standford  v.  Stale,  16  Tex.  App.  331. 

Single  Acts  Cannot  Be  Taxed.  —  A  statute  re- 
quiring a  license  for  the  doing  of  a  single  act 
cannot  be  susiained  as  a  statute  imposing  an 
occupation  or  business  tax.  Joseph  v.  Ran- 
dolph, 71  Ala.  499,  46  Am.  Rep.  347. 

A  Person  Who  Merely  Drives  Sheep  Through  a 
County,  as  expeditiously  as  possible,  is  not 
liable  for  a  county  license  tax  imposed  upon 
all  persons  engaged  in  the  business  of  raising, 
grazing,  and  pasturing  sheep  within  the 
county.  Mono  County  v.  Flannigan,  130  Cal. 
105. 

7.  Intent  Decisive.  —  Dernier  State,  112 
Ala.  70,  holding  that  on  a  prosecution  for  en- 
gaging in  business  without  a  license,  sales 
prior  to  the  period  of  limitation  might  be 
proven  to  show  the  intent  with  which  sales 
within  the  period  of  limitation  were  made. 
See  also  Weil  v.  State.  52  Ala.  19;  Harris  v. 
State,  50  Ala.  127. 

8.  Individual  Acts  for  Private  Benefit  Not  Tax- 
able.—  State  v.  Walker.  28  La.  Ann.  636; 
Stokes  v.  Agricultural  Dept.,  106  N.  Car.  439. 
But  see  State  v.  Hemard,  23  La.  Ann.  263. 

9.  Joyce  v.  East  St.  Louis,  77  111.  156;  Far- 
well  v.  Chicago.  71  III.  269. 

10.  1','ople  v.  Stilt.  14  Colo.  App.  43.  And 
see  State  v.  Robinson,  42  Minn.  107. 
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to  a  person  who  keeps  such  a  table  solely  for  amusement.1 

&0ta  Performed  Preliminary  to  Engaging  in  Business  and  preparatory  thereto  do  not 

constitute  carrying  on  business. a 

Acts  Performed  After  Person  Has  Ceased  to  Do  Business.  —  Nor  is  a  Corporation  which 
has  ceased  to  do  business  liable  for  a  tax  on  such  business  because  of  the  sub- 
s  :qu<  nt  performance  ol  acts  incidental  to  the  preservation  of  its  property.3 

Effect  of  Ceasing  to  Do  Business  Before  Day  of  Payment.  —  Where  a  license  is  payable 

at  the  end  of  the  license  year,  a  person  who  has  continued  in  business  after 
the  first  day  of  the  year  is  liable  even  though  he  may  have  ceased  to  do  busi- 
ness before  the  day  of  payment.4 

(2)  Doing  Business  Within  State  or  City.  —  It  is  sometimes  difficult  to 
determine  what  constitutes  doing  business  within  a  state  or  city,  as  those 
terms  are  used  in  license  or  tax  laws.5  The  fact  that  a  business  extends 
beyond  the  city  limits  does  not  exempt  from  taxation  the  person  pursuing 
it,  w  here  a  considerable  part  is  carried  on  within  the  city , e  unless  the  ordinance 
imposing  the  Lax  expressly  provides  that  it  shall  apply  only  to  persons  who 
carry  on  business  which  is  done  wholly  within  the  city.7  Nonresidents  of  a 
city  who  do  business  within  its  limits  are  liable  for  licenses  and  taxes  equally 
with  residents;8  but  neither  residents  nor  nonresidents  are  liable  where  they 
do  not  carry  on  any  business  within  the  municipal  limits.  In  other  words, 
the  liability  is  entirely  dependent  upon  the  location  of  the  business,  and  not 
upon  the  residence  of  the  person  pursuing  it.9 

c.  Whether  Payable  by  Firm  or  by  Individual  Partners.  —  A  firm 
111  iv  be  required  to  pay  a  single  tax  upon  its  business, 10  or  the  members  thereof 
111  ty  be  taxed  separately.*1  As  a  general  rule,  where  the  tax  is  laid  upon  a 
business  by  name  the  payment  of  a  single  tax  by  a  firm  is  sufficient;12  but 
wh  re  it  is  laid  upon  all  persons  who  pursue  certain  occupations  it  will  be 
construed  as  personal,  and  each  member  of  a  firm  will  be  held  liable  individu- 
ally.':{    In  the  case  of  taxes  imposed  upon  professional  men,  such  as  lawyers, 

1.  Person  Keeping  Billiard  Table  for  Amuse-  6.  Immaterial  that  Business  Extends  Beyond 
ment  Not  Liable.  —  Clark  v.  State,  49  Ala.  37;  City  Limits.  —  Los  Angeles  v.  Southern  Pac. 
Tarde  ;'.  Benseman,  31  Tex.  277.  R.  Co.,  61  Cal.  59;  San  Jose  v.  San  Jose,  etc.. 

Where  the  Tax  Is  Imposed  on  "  Billiard  Tables,"  R.  Co.,  53  Cal.  475;  Sacramento  v.  California 

a  table  used  merely  for  the  purpose  of  amuse-  Stage  Co.,  12  Cal.  134;  Florida  Cent.,  etc.,  R. 

m;nt  is  liable.    Sears  v.  West,  1  Murph.  (5  N.  Co.  v.  Columbia,  54  S.  Car.  266. 

Car  )  291,  3  Am.  Dec.  694.  7.  Leavenworih  v.  Smith,  5  Kan.  App.  165. 

Pool  Table  Run  in  Connection  with  Saloons.  —  8.  Nonresidents  Liable  Equally  with  Residents. 

Where  the  statute  imposes  a  tax  on  all  pool  —  Kentz  v.  Mobile,   120  Ala.  623;  Davis  v. 

tables  run  in  connection  with  saloons,  a  per-  Macon,  64  Ga.  128,  37  Am.  Rep.  to;  Edenton 

sen   who  runs  such  a  table  is   liable  even  v.  Capeheart,  71  N.  Car.  156;  Harrisburg  v. 

though  it  is  not  a  source  of  profit,  provided  it  Deimler,  6  Pa.  Dist.  532;  State  v.  Charleston, 

is  kept  in  a  saloon.    Wright  v.  State,  (Tex.  2  Spears.  L.  (S.  Car.)  623;  Memphis  v.  Baltaile, 

Crim.  1899)  53  S.  W.  Rep  640.  8  Heisk.  (Tenn.)  524,  24  Am.  Rep.  285. 

It  Is  in  the  Power  of  the  State  to  Tax  Amuse-  9.  Bates  v.  Mobile,  46  Ala.  158;  New  York 

ments  either  for  ihe  purpose  of  revenue  or  as  a  v.  Hexamer.  59  N.  Y.  App   Div.  4. 

police  regulation.    The  mere    fact  that  the  10.  Single  Tax  on  Firm  Valid. —  In  Savannah 

rate  of  charge  for  using  a  billiard  table  is  in-  v.  Hines,  53  Ga.  616,  it  was  held  that  an  ordi- 

sufficient  to  pay  the  expense  does  not  render  nance  which  required  that  a  firm  should  pay 

ihe  owner  of  the  table  exempt  from  a  tax  im-  but  one  tax  was  right  in  principle,  and  that  it 

posed  on  such  tables.    Germania  v.  State,  7  would  have  been  unjust  and  unequal  if  each 

Md.  1.  partner  were  taxed  separately.    And  to  the 

2.  Acts  Preliminary  to  Engaging  in  Business. —  same  effect  see  Rome  McWilliams,  52  Ga. 
Blackford  v.  State,  8  Heisk.  (Tenn.)  538.    See  251. 

also  Gillman  v.  State,  55  Ala.  248.  11.  Separate  Tax  on  Each  Partner  Valid. — Hart 

3.  State  v.  Anniston  Rolling  Mills,  125  Ala.  v.  Beauregard,  22  La.  Ann.  238. 
121.  12.  Carter  v.  State,  60  Miss.  456. 

4.  State  v.  Rodecker,  145  Mo.  450.  13.  Mabry    v.   Bullock,  7  Dana  (Ky.)  337; 

5.  What  Constitutes  Doing  Business  Within  Stokes  v.  Prescott,  4  B.  Mon.  (Ky.)  37.  But 
State  or  City.  —  Johnson  v.  Armour,  31  Fla.  to  the  contrary  see  Wilson  v.  Lexington,  (Ky. 
413;  People      Equitable  Trust  Co.,  96  N.  Y.  1899)49  S.  W.  Rep.  806. 

387;  Shriver  v.  Pittsburg,  66  Pa.  St.  446.    See  Denial  of  Equal  Protection  of  Laws. —  In  State 

also  the  title  Foreign  Corporations,  vol.  13,  v.  Benzenberg,  101  Wis.  172,  it  was  held  that 

p.  36g.  a  statute  requiring  a  separate  license  from 
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it  is  generally  held  that  each  member  of  a  firm  is  liable  for  a  separate  tax.* 

Effect  of  Change  in  Membership  of  Firm  After  Payment  of  Tax.  —  Where  a  tax  or 
license  fee  is  payable  by  a  firm,  a  change  in  the  membership  of  the  firm 
after  payment  of  the  tax,  whether  caused  by  the  retirement  of  an  original 
partner  or  by  the  entrance  of  a  new  partner,  does  not  necessitate  the  payment 
of  a  new  tax  or  the  procurement  of  a  new  license.3 

d.  Whether  Payable  by  Employer  or  by  Employee  —  in  General.  —  A 
tax  imposed  upon  persons  operating  and  conducting  a  certain  business,  or 
upon  the  owners  of  such  business,  is  payable  by  the  principal,  and  not  by  his 
agents  or  employees.3  Thus,  an  insurance  agent  is  not  liable  under  a  law 
which  imposes  a  license  upon  persons,  firms,  or  corporations  doing  and  con- 
ducting an  insurance  business  within  the  state.4  But  where  a  tax  is  imposed 
upon  the  occupation  of  selling  goods,  and  not  upon  the  goods  sold,  an  agent 
who  sells  goods  belonging  to  another  is  liable,  and  the  owner  of  the  goods 
cannot  be  compelled  to  pay  the  tax.5 

Right  of  Licensee  to  Employ  Agent.  —  A  licensed  person  or  firm  may  exercise  the 
privilege  conferred  by  the  license  through  clerks  or  agents, *  but  if  the  statute 
provides  that  every  person  or  corporation  engaged  in  selling  certain  articles 
shall  obtain  a  license,  a  corporation  which  employs  a  number  of  agents  must 
procure  a  separate  license  for  each  of  them.7 

As  Regards  Prosecution  for  Failure  to  Obtain  License.  — -  An  agent  may  be  prosecuted 
for  engaging  in  a  business  for  which  his  principal  had  not  taken  out  a  license  ;  * 
and,  vice  versa,  a  principal  may  be  punished  for  the  failure  of  his  agent  to 
take  out  a  license  required  by  law.9 


each  individual  plumber,  but  providing  that 
the  examination  or  licensing  of  any  one  mem- 
ber of  a  firm  or  the  manager  of  a  corporation 
should  be  sufficient,  was  unconstitutional  as 
denying  the  equal  protection  of  such  laws. 

1.  Taxes  on  Professional  Men  —  Each  Member 
of  Firm  Liable.  —  Jones  v.  Page,  44  Ala.  657; 
Blanchard  v.  Slate,  30  Fla.  223;  Mclver  v. 
Clarke,  69  Miss.  408. 

2.  Change  in  Membership  of  Firm  After  Pay- 
ment of  Tax. —  Hill  v.  Thixton,  94  Ky.  96; 
Spielman  v.  State,  27  Md.  520;  Hinckley  v. 
Germania  F.  Ins.  Co.,  140  Mass.  38,  54  Am. 
Rep.  445;  Harness  v.  Williams,  64  Miss.  600; 
St.  Charles  7.  Hackman,  133  Mo.  634. 

Where  License  Is  Not  Transferable.  —  This  rule 
applies  even  though  the  statute  provides  that 
the  license,  when  taken  out,  shall  be  a  per- 
sonal pivilegeand  not  transferable.  Carter  v. 
State,  60  Miss.  456. 

License  to  One  Partner  Individually  Confers  No 
Authority  on  Firm.  —  Long  v.  State,  27  Ala. 
32 

3.  Tax  Payable  by  Principal.  —  Com.  v.  Pearl 
Laundry  Co.,  (Ky.  1899)  49  S.  W.  Rep.  26; 
Mullinix  v.  State,  (Tex.  Crim.  1901)  60  S.  W. 
Rep.  768. 

A  Medical  Company  Which  Sells  Its  Goods  by  an 
Agent  is  itself  the  seller  of  such  goods  and 
must  lake  out  the  license  required  by  the  siat- 
ute  regulating  the  practice  of  medicine  in  the 
slate.  Watkins  Medical  Co.  y.  Paul,  87  111. 
App.  278. 

4.  State  v.  Woods,  40  La.  Ann.  175. 
Contra. —  In  Taylor  v.  Ashby,  3  Mont.  248, 

it  was  held  that  a  statute  imposing  a  tax  upon 
each  and  every  insurance  company,  agent,  or 
agency  transacting  business  in  the  territory, 
required  payment  by  insurance  atrents,  and 
not  by  the  companies  which  they  represented; 
and  also  lhat  the  amount  of  the  tax  was  the 


same  whether  the  agent  represented  one  com- 
pany or  several  companies. 

5.  Agent  Liable.  —  Wrought  Iron  Range  Co. 
v.  Johnson,  84  Ga  754;  Temple  v.  Surr.ner,  51 
Miss.  13,  24  Am.  Rep.  615. 

6.  Licensee  May  Employ  Agent. —  Long  v. 
State,  27  Ala.  32;  Myerdock  v.  Com.,  26  Gratt. 
(Va.)  988. 

Where  License  Is  Not  Transferable.  —  The  fact 
that  a  statute  provides  that  the  license  shall 
be  a  personal  privilege  and  not  transferable 
does  not  prevent  the  licensee  from  employing 
an  agent  to  sell  under  the  license.  Myerdock 
v.  Com.,  26  Gratt.  (Va.)  9S8. 

A  licensed  person  who  employs  an  agent  to 
peddle  for  him,  and  for  that  purpose  puts  his 
license  into  the  agent's  hands,  is  not  liable  to 
prosecution  for  peddling  without  a  license. 
Gibson  v.  Kauffield,  63  Pa.  St.  168;  Com.  v. 
Winslow.  7  Pa.  Co.  Ct.  667. 

Agent  Employed  by  Individual  Partner.  — 
Where  one  member  of  a  partnership  employs 
a  foreign  miner  who  is  subject  to  a  license  tax 
to  work  in  mines  which  belong  10  the  partner- 
ship, such  employer,  and  not  the  partnership, 
is  liable  for  the  tax.  Meyer  v.  Larkin,3  Cal.  403. 

7.  Stale  v.  Morrison,  126  N.  Car.  1123. 
But  to  the  Contrary  see  Exp.  Butin,  28  Tex. 

App.  304. 

8.  Agent  of  Unlicensed  Principal  Liable  to  Prose- 
cution.—  Nashville,  etc.,  R.  Co.  v.  Attalla,  118 
Ala.  362;  Dentler  v.  State,  112  Ala.  70;  Els- 
berry  v.  Slate,  52  Ala.  8;  Hays  v.  Com.,  (Ky. 
1900)  55  S.  W.  Rep.  425;  Withcrspoon  v.  Slate, 
39  Tex.  Critn .  65. 

Or  the  Principal  May  Be  Prosecuted.  —  Hays  v. 
Com.,  (Ky.  1900)  55  S.  W.  Rep.  425. 

9.  Principal  May  Be  Prosecuted  Where  Agent 
Fails  to  Procure  License.  —  Standard  Oil  Co.  v. 
Com.,  (Ky.  1900)  55  S.  W.  Rep.  8;  Cowles  v. 
Briitain,  2  Hawks.  (9  N.  Car.)  204. 
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License  to  Corporation  in  Name  of  Agent.       Where  a  statute  imposing  a  license 

requires  proof  of  the  moral  character  of  the  licensee,  provides  for  a  record 
of  his  personal  characteristics,  and  prohibits  the  employment  of  agents  by 
licensed  persons,  a  License  can  issue  to  a  corporation  only  in  the  name  of  a 
designated  agent. 1 

«  .  Doi  I'm  rAXATiON  or  Requirement  of  Several  Licenses  —  (i)  In 
General —  Where  Same  Person  Pursues  Several  Occupations.  —  A  safe  rule  of 
i  instruction  of  laws  imposing  occupation  taxes  or  licenses  is  to  hold,  in  the 
absence  of  express  words  disclosing  a  different  intent,  that  they  were  not 
intended  to  subject  the  same  business  to  double  taxation  or  license  for  the 
exercise  of  the  same  privilege.2  Thus,  a  person  who  has  taken  out  a  license 
for  or  paid  a  tax  on  a  certain  business  cannot  be  compelled  to  take  out  another 
license  or  pay  another  tax  for  anything  which  constitutes  an  essential  part  of 
such  business.3  Nor  can  a  storekeeper  be  compelled  to  pay  a  separate  license 
fee  or  tax  for  each  kind  of  article  which  he  sells.4  But  a  person  who  pursues 
several  distinct  occupations  all  of  which  are  subject  to  license  or  taxation 
must  take  out  the  separate  license  or  pay  the  separate  tax  required  of  each.5 
Likewise,  a  merchant  who  transacts  business  both  as  a  wholesaler  and  as  a 
retailer  must  obtain  a  license  in  both  capacities.6  And  where  a  person  con- 
ducts the  same  business  at  several  different  places,  the  general  rule  is  that  he 
must  procure  the  required  license  or  pay  the  required  tax  for  each  establish- 
ment.7 


1.  License  to  Corporation  in  Name  of  Agent.  — 

Standard  Oil  Co.  v.  Com.  (Ky.  1900)  55  S.  W. 
Rep.  8. 

2.  Laws  Construed  to  Avoid  Double  Taxation.  — 

Shelton  v.  Silverfield,  104  Ten  11.  67;  Druggist 
Cases,  85  Tenn  449;  Bell  v.  Watson,  3  Lea 
(Tenn.)  328. 

What  Not  Double  Taxation.  —  The  imposition 
of  a  tax  on  all  corporations  doing  business  in 
the  slate  and  of  an  additional  tax  on  corpora- 
tions engaged  in  certain  forms  of  business 
does  not  constitute  double  taxation.  Cobb  v. 
Durham  County,  122  N.  Car.  307. 

A  butcher  cannot  successfully  defend 
against  a  claim  for  a  license  tax  on  the  ground 
that  he  pays  a  stall  rent  to  a  market  company, 
which  company  pays  10  the  citv  a  license  tax 
for  carrying  on  its  business.  Harrisbuig  v. 
Deimler,  6  Pa.  Disl.  532. 

3.  General  Business  License  Protects  All  Acts 
Essential  to  Business.  —  Weaver  v.  State,  89  Ga 
639;  Griffin  v.  Powell,  64  Ga.  625;  Savannah 
v.  Dehonev,  55  Ga.  33;  Com.  v.  Pearl  Laundry 
Co..  (Ky.  1899)49  S.  W.  Rep.  26;  Williams  v. 
Garignes,  30  La.  Ann.  1094;  Shelton  v.  Silver- 
field,  104  Tenn.  67;  Memphis  v.  American  Ex- 
press Co.,  102  Tenn.  336;  Diuggist  Cases,  85 
Tenn.  449;  Taxing  Dist.  v.  Emerson,  4  Lea 
(Tenn  )  312;  Taxing  Dist.  v.  Bracket'.,  4  Lea 
(Tenn.)  323  •  Bell  v.  Watson.  3  Lea  (Tenn.)  328. 

Whether  the  Performance  of  Certain  Act3  Is  an 
Essential  Part  of  a  General  Business  depends 
upon  the  custom  of  such  trade  or  business  in 
the  city.    Savannah  v.  Feeley,  66  Ga.  31. 

4.  Storekeeper  Cannot  Be  Taxed  for  Each  Article 
Sold. —  Hotelling  v.  Chicago,  66  111.  App.  289; 
Com.  71.  Fowler,  96  Ivy.  166. 

5.  Where  Several  Distinct  Occupations  Are  Pur- 
sued, Separate  Licenses  and  Taxes  Are  Payable  — 
United  Slates.  —  Northrup  v.  Shook,  10  Bl  itchf. 
(U.  S.)  243. 

Alabama.  —  Mobile  v.  Richard,  98  Ala.  594; 
Mobile  v.  Craft,  94  Ala.  156. 

California.  —  San  Luis  Obispo  County  v. 
Greenberg,  120  Cal.  300. 
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Connecticut.  —  State  v.  Gray,  61  Conn.  39, 
affirmed  159  U.  S.  74. 

District  of  Columbia.  —  Lasley  v.  District  of 
Columbia,  14  App.  Cas.  (D.  C.)  407. 

Georgia.  —  Daus  v.  Macon,  103  Ga.  774; 
Wilder  v.  Savannah,  70  Ga.  760,  48  Am.  Rep. 
598;  Keely  v.  Atlanta,  60  Ga.  58}. 

Iowa.  —  State  v.  Gouss,  85  Iowa  21. 

Louisiana.  —  Walters  v.  Duke,  31  La.  Ann. 
668;  New  Orleans  v.  Metropolitan  Loan,  etc., 
Bank,  31  La.  Ann.  310;  State  v.  Holmes,  28 
La.  Ann.  765,  26  Am.  Rep.  no. 

Missouri.  —  St.  Louis  v.  Weitzel,  130  Mo. 
600. 

Nevada.  — Ex  p.  Siebenhauer,  14  Nev.  365. 
New  York.  —  Brooklyn  v.  Breslin,  57  N.  Y. 

591. 

North  Carolina.  —  F.  S.  Royster  Guano  Co. 
v.  Tarboio,  126  N.  Car.  68. 

Pennsylvania.  —  Laffer's  Appeal,  13  Phila. 
(Pa.)  499,  34  Leg.  Int  (Pa.)  283;  Barton  v. 
Morris,  10  Phila.  (Pa.)  360,  32  Leg.  Int.  (Pa.) 
256. 

Tennessee.  —  Knoxville  Cigar  Co.  a.  Cooper, 
99  Tenn.  472;  Druggist  Cases,  85  Tenn.  449; 
Memphis,  etc.,  R.  Co.  v.  State,  9  Lea  (Tenn.) 
218,  42  Am.  Rep.  673;  Kelly  v.  Dwyer,  7  Lea 
(Tenn.)  180. 

Virginia.  —  Neal  v.  Com.,  21  Gratt.  (Va.) 
511;  Hirsh  v.  Com.,  21  Gratt.  (Va.)  785. 

That  the  Different  Occupations  Are  All  Conducted 
in  the  Same  Building  is  immaterial.    Keely  v 
Atlanta,  69  Ga.  583. 

6.  Wholesaling  and  Retailing.  —  New  Orleans 
v.  Clark,  42  La.  Ann.  9;  New  Orleans  v.  Koen, 
38  La.  Ann.  328. 

7.  Same  Business  Conducted  at  Several  Different 
Places. —  Indianapolis  v.  Bieler,  138  Ind.  30, 
Com.  v.  Pearl  Laundry  Co.,(Kv,  1899)49  S. 
W.  Rep  26;  Walters  v.  Duke.  31  La.  Ann.  668; 
State  v.  Holmes,  28  La.  Ann  76-,  26  Am.  Rep. 
1 10. 

Where  One  License  or  Tax  Is  Sufficient.  —  A 

dealer    who   pays  ^n  occupati  >n   lax  at  his 
principal  place  of  business  cannot  be  corn- 
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Vehicle  Licenses  or  Taxes.  —  Where  a  municipal  ordinance  imposes  a  license 
on  all  vehicles  used  in  connection  with  any  business  in  the  city,  the  posses- 
sion of  a  general  business  license  constitutes  no  defense  to  a  prosecution  for 
failure  to  obtain  a  vehicle  license.1  So  where  separate  license  taxes  are 
imposed  on  vehicles  used  generally  in  the  city  and  those  used  in  certain 
occupations,  a  person  who  uses  vehicles  in  pursuit  of  one  of  the  occupations 
named  must  pay  both  taxes.2 

(2)  Concurrent  Liability  under  Federal  and  State  Laws.  —  A  person  who 
has  taken  out  a  license  or  paid  a  tax  imposed  on  a  certain  business  by  Act  of 
Congress  may  also  be  compelled  to  pay  a  state  tax  or  take  out  a  state  license 
for  the  same  business.3 

(3)  Concurrent  Liability  to  State,  County,  and  City.  —  Likewise,  within  the 
boundaries  of  a  state,  the  same  person  may  be  required  to  pay  separate  taxes 
or  license  fees,  for  the  same  business,  to  the  state,  parish,  and  city,4  to  the 
state  and  county,3  to  the  state  and  city,6  or  to  the  city  and  county.7  So  a 
person  may  be  required  to  pay  a  separate  license  or  tax  in  each  county  8  or 
city  9  where  he  engages  in  business.  And  an  agent  for  a  business  house  situ- 
ated in  one  city  may  be  compelled  to  take  out  a  license  under  an  ordinance 
of  another  city  in  which  he  sells  goods,  even  though  his  principal  has  pro- 
cured a  license  in  the  former  city.10  But  where  a  statute  imposing  a  license 
provides  that  the  licensee  shall  have  the  right  to  carry  on  his  business  in  any 
county  of  the  state,  he  is  not  liable  to  any  additional  imposition  by  a  city  or 
county.11    Nor  can  a  corporation  which  is  assessed  for  a  state  tax  imposed  in 

pelled  to  pay  a  tax  in  anolher  district  because 
he  there  maintains  an  office  in  charge  of  an 
agent  who  solicits  orders  but  does  not  make 
sales.    U.  S.  v.  Chevallier,  102  Fed.  Rep.  125. 

Where  a  license  tax  is  graduated  according 
to  sales,  a  merchant  who  has  his  principal 
stores  and  warehouses  in  one  place  and  makes 
his  sales  from  that  place  cannot  be  compelled 
to  pay  a  license  in  another  county  where  he 
has  a  warehouse  for  the  purpose  of  buying  and 
storing  merchandise.  Com.  v.  Teller,  144  Pa. 
St.  545- 

A  st'itute  imposing  a  license  upon  the  busi- 
ness of  an  insurance  company  within  the  state 
will  not  be  construed  to  require  the  company 
to  pay  a  license  fee  for  business  done  through 
branches  or  agencies  established  in  other 
stales;  nor  can  ths  receipts  of  such  branches 
or  agencies  be  included  in  estimating  the 
amount  of  a  license  tax  upon  the  business. 
State  v.  Ilibernia  Ins.  Co.,  38  La.  Ann.  465. 

1.  Vehicle  License.  —  Macon  Sash,  etc.,  Co.  v. 
Macon,  96  Ga.  23. 

2.  St.  Louis  v.  Weitzel,  T30  Mo.  600. 

3.  Concurrent  Liability  under  Federal  and  State 
Laws.  —  Mason  v.  Lancaster.  4  Hush  (Ky.) 
406;  Druggist  Cases,  85  Tenn.  440. 

State  License  Sufficient  in  Case  of  Ferry. —  In 
U.  S.  v.  The  Steam  Ferry  Boat  VVm.  Pope, 
Newb.  Adm.  256,  it  was  held  that  a  license 
from  the  United  States  and  a  license  from  the 
state  were  not  both  necessary  to  authorize  the 
owners  of  a  steamboH  to  employ  il  in  ferrying. 

4.  Concurrent  Liability  to  State,  Parish,  and 
City. —  Iberia  v.  Chiapella,  30  La.  Ann.  1 143. 

5.  Concurrent  Liability  to  State  and  County.  — 
Mendocino  County  v.  Mendocino  Hank,  86 
Cal.  255;  Napier  v.  Ho  Iges,  31  Tex.  287. 

6.  Concurrent  Liability  to  State  and  City.  — 
Pond  v.  State,  47  Miss.  39;  Simpson  v.  Savage, 
I  Mo.  35g;  State  v.  Columbia,  6  S.  Car.  r; 
Hunter  v.  Memphis,  93  Tenn.  571;  Ex  p. 
Schmidt,  2  Tex.  App.  196. 


Contra.  —  Where  the  Exclusive  Privilege  of 
Granting  Licenses  Has  Been  Delegated  to  a  City, 

a  person  who  has  procured  a  city  license  is  not 
liable  to  indictment  under  the  state  law.  Hen- 
nett  v.  People,  30  111.  389. 

7.  Concurrent  Liability  to  City  and  County.  — 
Greensboro  v.  Mullins,  13  Ala.  341;  Los 
Angeles  County  v.  Eikenberry,  131  Cal.  461; 
Matter  of  Lawrence.  69  Cal.  608;  People  v. 
Raims,  20  Colo.  489;  Paton  v.  People,  1  Colo. 
77;  Sweet  v.  Wabash,  41  Ind.  7;  State  v. 
Sherman,  50  Mo.  265;  Ex  p.  Siebenhauer,  14 
Nt'V.  365.  But  see  Woodward  v.  Turnbull.  4 
111.  1. 

8.  Separate  License  or  Tax  Required  in  Each 
County.  —  Witherspoon  v.  State,  39  Tex.  Crim. 
65;  Webber  v.  Com.,  33  Gratt.  (Va.)  898, 
affirmed  on  this  point  103  U.  S.  344. 

Construction  of  Statute  for  State  Court.  —  The 
question  as  to  the  extent  of  the  territorial 
operation  of  a  license  depends  upon  the  con- 
struction given  to  the  statute  by  the  state 
court,  and  the  decision  of  the  state  court  is  not 
open  to  review  by  a  federal  court.  Webber  v. 
Virginia,  103  U.  S.  344. 

9.  Separate  License  or  Tax  Required  in  Each 
City.  —  Osborne  v.  State,  33  Fla.  162,  39  Am. 
St.  Rep.  99. 

10.  Brownback  v.  North  Wales,  194  Pa.  St. 
609. 

11.  When  Local  Licenses  Cannot  Be  Exacted. — 

Latta  v.  Williams,  87  N.  Car.  126;  DuBoistown 
v.  Rochester  Brewing  Co.,  9  Pa.  Co  Ct,  442. 

Where  a  Physician  Has  Received  a  License  from 
the  State  to  practice  medicine,  a  city  cannot  re- 
quire him  to  take  out  an  additional  license  as 
a  condition  precedent  to  practicing  his  pro- 
fession in  the  city.  A  tax  might  be  imposed 
on  his  occupation,  but  an  additional  license 
cannot  be  required.  Savannah  v,  Charlton,  36 
Ga.  460.  And  see  supra,  this  title.  Constitu- 
tionality of  Statutes  and  Ordinances ,  subdiv.  2. 
f.  (3)  Licenses  Not  Contract*.     But  compare  Orr 
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lieu  of  .ill  local  taxes  be  required  to  pay  a  city  tax.1 

VI.  Exemptions  -  1.  Constitutional  Exemptions.  —  A  number  of  the  state 
constitutions  exempt  from  taxation  certain  occupations  and  pursuits,  and 
where  this  is  the  case  the  legislature  can  neither  tax  such  occupations  itself 
nor  authorize  a  municipal  corporation  to  do  so.2  The  question  whether  a 
I >  I  s  >n  whom  it  is  sought  to  charge  with  a  tax  belongs  to  a  class  exempted  by 
tin'  constitution  U  for  the  state  courts,  and  the  federal  courts  will  follow  their 
construction  of  the  constitution  as  regards  this  point.3 

2.  Validity  of  Exemptions  in  Statutes  and  Ordinances.  —  A  statute  or  ordinance 
imposing  .1  license  or  tax  which  exempts  certain  persons  from  its  operation  is 
not  invalid  on  that  account,  provided  the  exemption  includes  all  persons  who 
bel  »ng  to  the  same  class.4  But  the  exemption  of  a  part  only  of  a  natural 
class  is  not  permissible;  5  nor  can  an  exemption  be  sustained  if  it  amounts  to 
a  discrimination  against  nonresidents  or  against  persons  dealing  in  property 
produced  outside  of  the  state.6  And  where  a  city  is  forbidden  by  its  charter 
to  exempt  any  person  from  the  operation  of  its  ordinances,  a  license  ordinance 
which  contravenes  such  charter  provision  is  invalid.7 

3.  Exemption  from  Property  Taxes  Not  Exemption  from  Occupation  Taxes.  —  It 
is  well  settled  that  exemption  from  property  taxes  does  not  include  exemp- 
tion from  occupation  taxes.H    Thus,  the  exemption  of  certain  articles  from 


v.  Meek,  in  Ind.  40,  and  Mayfield  v.  Nale,  26 
Ind.  App.  240,  holding  that  a  physician  may 
be  required  to  obtain  a  separate  license  in 
each  county  where  he  practices. 

1.  Where  State  Tax  Is  Imposed  in  Lieu  of  All 
Other  Taxes.  —  Adams  Express  Co.  v.  Lexing- 
ton, S3  Ky.  657;  Adams  Express  Co.  v.  Ovvens- 
boro,  85  Ky.  265;  Hunter  v.  Memphis,  93 
Tenn.  571. 

2.  In  Louisiana  Persons  Engaged  in  Mechanical 
or  Manufacturing  Pursuits  are  exempted  from 
taxation.  Union  Oil  Co.  v.  Marrero,  52  La. 
Ann.  357;  State  v.  A.  W.  Wilberts'  Sons  Lum- 
ber, etc.,  Co.,  51  La.  Ann.  1223;  New  Orleans 
v.  Ernst,  35  La.  Ann.  746.  This  constitutional 
exemption  does  not  include  alcoholic  or  malt 
liquors,  tobacco,  cigars,  or  distilled  cottonseed 
oil.  New  Orleans  v.  Ernst,  35  La.  Ann.  746; 
Mandeville  v.  Baudot,  49  La.  Ann.  236;  Union 
Oil  Co.  v.  Marrero,  52  La.  Ann.  357.  But  it 
does  include  manufacturers  of  cottonseed  oil 
cake  and  cottonseed  meal.  Union  Oil  Co.  v. 
Marrero,  52  La.  Ann.  357. 

In  Tennessee  the  constitution  exempts  mer- 
chants from  any  tax  on  their  capital  used  in 
the  purchase  of  goods  sold  to  nonresidents  and 
sent  beyond  the  state.  Friedman  v.  Mathes, 
8  Heisk.  (Tenn.)  488. 

In  Texas  the  constitution  provides  that  per- 
sons engaged  in  mechanical  and  agricultural 
pursuits  shall  never  be  required  to  pay  an  oc- 
cupation tax.  Mullinnix  v.  State,  (Tex.  Crim. 
1901)  60  S.  W.  Rep  768;  Ex  p.  Williams,  31 
Tex.  Crim.  262;  Ex  p.  Butin,  28  Tex.  App. 
304;  Languille  v.  State,  4  Tex.  App.  312. 

3.  American  Sugar  Refining  Co.  v.  Louisiana, 
197  U.  S.  89. 

As  to  What  Pursuits  Are  Mechanical  within  the 
meaning  of  a  constitutional  exemption,  see 
State  v.  Hirn,  46  La.  Ann.  1443;  New  Orleans 
v.  Lagman,  43  La.  Ann.  1180;  State  v.  Dielen- 
schncider,  44  La.  Ann.  1116;  New  Orleans  v. 
Bayley,  35  La.  Ann.  545:  Mullinnix  v.  Slate, 
(Tex.  Crim.  1901)  60S.  W.  Rep.  768. 

Contractor  Not  Mechanic. —  New  Orleans  v. 
Leine,  45  La.  Ann.  346;  New  Orleans  v.  Pohl- 


mann,  45  La.  Ann.  219;  State  v.  McNally,  45 
La.  Ann.  44;  New  Orleans  v.  O'Neil,  43  La. 
Ann.  1182;  Theobalds  v.  Conner,  42  La.  Ann. 
787. 

As  to  Who  Are  Manufacturers  within  the 
meaning  of  a  constitutional  exemption,  see 
Union  Oil  Co.  v.  Marrero,  52  La.  Ann.  357; 
State  v.  American  Sugar  Refining  Co.,  51  La. 
Ann.  562;  State  v.  A.  W.  Wilbert's  Sons 
Lumber,  etc.,  Co.,  51  La.  Ann.  1223;  State  v. 
Ametican  Biscuit  Mfg.  Co.,  47  La.  Ann.  160; 
New  Orleans  v.  Mannessier,  32  La.  Ann.  1075; 
Com.  v.  Campbell,  33  Pa.  St.  380,  overruling 
Berks  County  v.  Bertolet,  13  Pa.  St.  522;  Naff 
v.  Russell,  2  Coldw.  (Tenn.)  36. 

4.  Exemption  of  Whole  Class  Valid. —  American 
Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  89; 
Quartlebaum  v.  State,  79  Ala.  1 ;  Seymour  v. 
State,  51  Ala.  52;  Davis  v.  Macon,  64  Ga.  128, 
37  Am.  Rep.  60;  Barnard  v.  Gall,  43  La.  Ann. 
959;  New  Orleans  v.  Mule,  38  La.  Ann.  826; 
People  v.  Sawyer,  106  Mich.  428;  Cobb  v. 
Durham  County,  122  N.  Car.  307;  New  Castle 
v.  Cutler,  15  Pa.  Super.  Ct.  612;  Com.  v.  Clark, 
2i  Pa.  Co.  Ct.  495;  Fulgum  v.  Nashville,  8 
Lea  (Tenn.)  635. 

An  ordinance  which  imposes  a  license  tax 
on  persons  who  keep  meat  shops,  but  exempts 
grocers  who  sell  certain  kinds  of  meat,  is  valid, 
where  the  articles  named  are  a  part  of  the  stock 
usually  kept  by  grocers,  and  which  may  be 
sold  under  a  grocer's  or  merchant's  license. 
St.  Louis  v.  Freivogel,  95  Mo.  533. 

5.  Exemption  of  Part  of  Class  Invalid.  —  New 
Orleans  v.  Miile,  38  La.  Ann.  826;  New 
Orleans  v.  Louisiana  Sav.  Bank,  etc.,  Co..  31 
La.  Ann.  637;  Kansas  City  Grush,  151  Mo. 
128;  Ex  p.  Jones,  38  Tex.  Crim.  482. 

6.  See  supra,  this  title,  Constitutionality  of 
Statutes  anil  Ordinances. 

7.  Gray  v.  Wilmington,  2  Marv.  (Del.)  257. 

8.  Exemption  from  Property  Taxes  Not  Exemp- 
tion from  Occupation  Taxes.  —  State  v.  Citizens' 
Bank,  52  La.  Ann.  1086;  Harkreader  v.  Leba- 
non, etc.,  Turnpike  Co.,  101  Tenn.  680,  Knox- 
vi lie,  etc.,  R.  Co.  v.  Harris,  99  Tenn.  684. 

8t6  Volume  XXI, 


Exemptions. 


OCCUPATION,  ETC.,   TAXES.       License  Not  Exemption. 


taxation  does  not  exempt  persons  who  sell  such  articles  from  a  tax  on  their 
sales.1  Nor  does  an  exemption  of  manufacturers  from  taxes  on  goods  manu- 
factured by  thern  entitle  them  to  an  exemption  from  a  tax  on  the  privilege  of 
manufacturing.2  Neither  can  a  bank  escape  liability  for  a  business  tax  on 
the  ground  that  a  part  of  its  deposits  consists  of  United  States  securities 
which  are  exempt  from  state  taxation.3 

4.  As  to  Corporations  —  In  General  —  Corporate  Charters  Not  Exemptions.  —  Private 
corporations  are  subject  to  occupation  taxes  or  licenses  to  the  same  extent 
as  natural  persons  unless  their  charters  contain  express  exemptions.  Corporate 
charters  do  not  of  themselves  constitute  exemptions.4  But  by  the  weight  of 
authority  an  express  clause  in  a  corporate  charter  exempting  the  corporation 
from  taxation  or  license  is  valid  and  binding  upon  the  state.5 

Franchise  of  Railroad  Company  Not  of  Itself  Exemption.  —  The  grant  to  a  railroad 
company  of  the  right  to  construct  and  operate  its  road  within  a  city  is  not  of 
itself  an  exemption  from  taxation  or  license.** 

A  License  to  a  Foreign  Corporation  to  Do  Business  Within  the  State  granting  the  license 
does  not  exempt  such  corporation  from  taxation  of  its  business.7 

A  Statute  Exempting  a  Corporation  from  Any  Percentage  Tax  on  its  receipts  does  not 
exempt  it  from  a  specific  business  tax.8 

Payment  of  a  Tax  on  its  Capital  stock  does  not  relieve  a  corporation  from  pay- 
ment of  a  license  fee  imposed  as  a  police  regulation ;  9  nor  does  payment  of  an 
occupation  tax  imposed  in  lieu  of  all  other  taxes  for  revenue  have  this  effect.10 

5.  License  Not  Exemption  from  Taxation.  —  The  procurement  of  a  license 
to  carry  on  a  business  or  occupation  does  not  exempt  the  possessor  of  the 
license  from  an  occupation  tax.  The  state  may  declare  that  the  same  business 
shall  be  subject  to  both  a  license  and  a  tax.11 


1.  Exemption  of  Article  Not  Exemption  from 
Tax  on  Sales.  —  Kurth  v.  State.  86  Tenn.  134; 
Howe  Mach.  Co.  v.  Cage,  g  Baxt.  (Tenn.)  518; 
State  v.  Crawford,  2  Head  (Tenn.)  460;  Taylor 
v.  Vincent,  12  Lea  (Tenn.)  2S2,  47  Am.  Rep. 
338;  Woolman  v.  State,  2  Swan  (Tenn.)  353. 

2.  F.  S.  Royster  Guano  Co.  v.  Tarboro,  126 
N.  Car.  68. 

3.  Savings  Soc.  v.  Coite,  6  Wall.  (U.  S.)  594 
[affirming  Coite  v.  Savings  Soc,  32  Conn.  173J; 
Provident  Inst.  v.  Massachusetts,  6  Wall.  (U. 
S.)  611. 

4.  Corporate  Charter  Not  of  Itself  Exemption.  — 

Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365;  Memphis  Gas  Light  Co.  v.  Taxing  Dist., 
log  U.  S.  3g8;  Providence  Bank  v.  Billings,  4 
Pet.  (U.  S.)  514;  New  Orleans  v.  Orleans  R. 
Co.,  42  La.  Ann.  4,  21  Am.  St.  Rep.  365:  Port- 
land Bank  v.  Apthorp,  12  Mass.  252;  St.  Louis 
v.  Boatmen's  Ins.,  etc.,  Co.,  47  Mo.  150;  Peo- 
ple v.  Mulholland,  82  N.  Y.  324;  State  v.  Co- 
lumbia, 6  S.  Car.  1;  Knoxville,  etc.,  R.  Co.  v. 
Harris,  gg  Tenn.  684;  Turnpike  Cases,  g2 
Tenn.  36g. 

Rule  Same  Where  Bonus  Was  Paid  for  Charter 
or  Franchise.  —  New  Orleans  v.  Orleans  R  Co., 
42  La.  Ann.  4,  21  Am.  St.  Rep.  365.  But  to 
the  contrary  see  Wendover  v.  Lexington,  15 
B.  Mon.  (Ky.)  258. 

5.  Express  Exemption  in  Corporate  Charter  Valid. 
—  New  Orleans  v.  Great  Southern  Telephone, 
etc.,  Co.,  40  La.  Ann.  41,  8  Am.  St.  Rep.  502; 
Lucas  v.  Atty.-Gen.,  n  Gill  &  J.  (Md.)  4go; 
New  York  v.  Second  Ave.  R.  Co.,  32  N.  Y. 
261.  And  see  Com.  v.  Milton,  12  B,  Mon. 
(Ky.)  212,  54  Am.  Dec.  522. 

6.  Franchise  Not  of  Itself  Exemption.  —  San 
Jose  v.  San  Jose,  etc.,  R.  Co.,  53  Cal.  475;  Los 

21  C.  of  L. — 52  £ 


Angeles  v.  Southern  Pac.  R.  Co.,  67  Cal.  433; 
New  Orleans  v.  New  Orleans  City,  etc.,  R. 
Co.,  40  La.  Ann.  587;  Springfield  v.  Smith,  138 
Mo.  645,  60  Am.  St.  Rep.  569;  New  York  v. 
Eighth  Ave.  R.  Co.,  118  N.  Y.  389;  Frankford, 
etc.,  Pass.  R.  Co.  v.  Philadelphia,  58  Pa.  St. 
ng,  g8  Am.  Dec.  242. 

Contract  with  Municipality  for  Exemption  from 
License  Invalid.  —  Kittanning  Electric  Light, 
etc.,  Co.  v.  Kittanning,  11  Pa.  Super.  Ct. 
3i- 

7.  License  to  Foreign  Corporation.  —  Home  Ins. 
Co.  v.  Augusta,  93  U.  S.  116;  yEtna  F.  Ins. 
Co.  v.  Reading  119  Pa.  St.  417. 

The  fact  that  a  tax  is  imposed  on  a  foreign 
corpora(ion  at  the  time  when  it  is  licensed  to 
do  business  in  the  state  does  not  of  itself  pre- 
clude the  state  from  imposing  a  further  tax  at 
a  subsequent  time.  Erie  R.  Co.  v.  Pennsyl- 
vania, 21  Wall.  (U.  S.)  492. 

8.  Montgomery  v.  Shoemaker,  51  Ala.  114. 

9.  Kittanning  Electric  Light,  etc.,  Co.  v. 
Kittanning,  11  Pa.  Super.  Ct.  31. 

10.  Oil  City  v.  Oil  City  Trust  Co.,  151  Pa.  St. 
454,  31  Am.  St.  Rep.  770. 

11.  License  Not|Exemption  from  Taxation.— Mc- 
Caskell  v.  State,  53  Ala.  510;  Decker  v.  Mc- 
Gowan,  59  Ga.  805;  Wright  v.  Atlanta,  54  Ga. 
645:  State  v.  Waples,  12  La.  Ann.  343;  Port- 
land Bank  v.  Apthorp.  12  Mass.  252;  Drysdale 
v.  Ptadat,  45  Miss.  445;  Coulson  v.  Harris,  43 
Miss.  728;  Slate  v.  Bixman,  162  Mo.  1;  Sim- 
mons v.  State,  12  Mo.  268,  4g  Am.  Dec.  131; 
State  v.  Lackland,  12  Mo.  279;  Easton  v.  Kem- 
merer,  3  Pa.  Dist.  220;  Information  against 
Jager,  29  S.  Car.  438.  And  see  supra,  this 
title.  Constitutionality  of  Statutes  and  Ordi- 
nances, subdii'.  2.  /.  (3)  Licenses  Not  Contracts. 
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6.  Rights  Conferred  by  United  States  Patent  Laws  Not  Exemptions  from  Taxation 
or  Licenses.  -  Rights  conferred  by  the  patent  laws  of  the  United  States,  to  sell 
inventions  and  discoveries,  do  not  take  the  tangible  property  in  which  the 
invention  or  discovery  is  embodied  from  the  operation  of  the  tax  and  license 
laws  of  a  state. 1 

7.  Presumption.  —  Exemption  from  taxation  is  the  exception  and  not  the 
rule,  and  its  existence  will  never  be  presumed,  but  must  be  clearly  proved.2 

8.  Construction  of  Exemption.  —  Exemptions  from  business  taxation  are  to 
be  strictly  construed,  and  no  claim  to  exemption  can  be  sustained  unless 
within  the  express  letter  or  necessary  scope  of  the  exempting  clause.3  Where 
certain  occupations  are  enumerated  in  a  statute  as  exempt  from  taxation, 
exemption  cannot  be  claimed  for  any  ,  occupations  which  are  not  named 
therein.'1 

9.  Extent  of  Exemption.  —  A  person  who  is  exempt  by  statute  from  all 
licenses  may  pursue  as  many  different  occupations  as  he  pleases,  without  pro- 
curing a  license  for  any  one  of  them;  and  the  exemption  extends  to  his  serv- 
ants and  employees.5 

VII.  Collection  of  License  Fee  or  Tax  —  Issuance  of  License  —  1.  Formal 
Assessment.  —  As  a  general  rule,  a  formal  assessment  is  unnecessary  in  the  case 
of  occupation  and  privilege  taxes.6 

2.  By  "Whom  Collected.  —  Occupation  taxes  are  generally  collectible  by  the 
officers  intrusted  with  the  collection  of  other  taxes;7  but  a  special  collector 
may  be  appointed  by  statute.1* 

3.  Collection  by  Suit  or  Summary  Process.  —  Unpaid  occupation  taxes  may 
be  collected  by  civil  action  9  or  by  seizure  and  sale  of  the  personal  property 

Tax  on  Licensed  Lawyers  Held  to  Be  Unconsti- 
tutional.—  In  Lawyers'  Tax  Cases,  8  Heisk. 
(Tenn.)  565,  a  majority  of  the  court  held  that 
an  act  taxing  the  privilege  of  practicing  law 
was  unconstitutional;  two  judges  holding  that 
the  right  to  practice  law  was  not  subject  to 
taxation;  two  judges  holding  that,  even  con- 
ceding that  the  privilege  might  be  taxed,  the 
law  under  consideration  was  invalid  because 
it  required  that  a  new  license  be  taken  out 
from  the  county  in  addition  to  the  general 
license  granted  by  the  state;  and  two  judges 
holding  that  the  act  was  valid. 

1.  See  the  title  Hawkers  and  Peddlers,  vol. 


15,  p.  297. 

2.  Exemption  Never  Presumed.  —  Price  v. 
Atlanta,  105  Ga.  358;  Turnpike  Cases,  92  Tenn. 
369. 

Language  of  Surrender  Must  Be  Clear.  —  Erie 
R.  Co.  v.  Pennsylvania,  21  Wall.  (U.  S.)  492; 
Montgomery  v.  Shoemaker,  51  Ala.  114;  Coul- 
son  v.  Harris,  43  Miss.  728;  St.  Louis  v.  Boat- 
men's Ins.,  etc.,  Co.,  47  Mo.  150. 

3.  Exemptions  Strictly  Construed.  —  Price  v. 
Atlanta,  105  Ga.  358;  State  v.  American  Sugar 
Refining  Co.,  51  La.  Ann.  562;  New  Orleans 
v.  Louisiana  Sav.  Bank,  etc.,  Co.,  31  La.  Ann. 
637;  Mason  v.  Cumberland,  92  Md.  451;  Peo- 
ple v.  Morgan.  59  N.  Y.  App.  Div.  302;  Cam- 
den v.  Roberts,  55  S.  Car.  374;  Union,  etc.. 
Rank  v.  Memphis,  101  Tenn.  154;  Knoxvillc, 
etc.,  R.  Co.  v.  Harris,  99  Tenn,  684. 

In  a  Statute  Imposing  a  Tax  on  Foreign  Corpora- 
tions, a  proviso  that  if  a  majority  of  the  stock 
of  a  foreign  corporation  doing  business  in  the 
state  is  owned  or  controlled  by  a  corporation 
of  the  state,  such  foreign  corporation  shall  not 
be  liable  to  the  license  and  tax  imposed,  is  to 
be  construed  as  referring  to  a  majority  of  the 
stock  actually  issued,  and  not  to  a  majority 


of  the  total  amount  of  stock  which  the  corpora- 
tion is  authorized  by  its  charter  to  issue.  Com. 
v.  Texas,  etc.,  R.  Co.,  98  Pa.  St.  90. 

Not  Always  Necessary  to  Name  Particular  Privi- 
lege Exempted.  —  Although  exemptions  from 
privilege  taxation  are  strictly  construed,  it  does 
not  follow  that  an  exemption  cannot  be 
granted  without  naming  a  certain  privilege 
and  exempting  it  in  so  many  words.  The  re- 
sult may  be  accomplished  by  a  statement  that 
a  certain  person  or  corporation  is  to  be  exempt 
from  all  taxation,  or  by  any  other  form  of 
expression  that  beyond  doubt  discloses  such 
intention.    Knoxville,  etc.,  R.  Co.  v.  Harris, 

99  Tenn.  684. 

4.  Miller  v.  Kirkpatrick,  29  Pa.  St.  226. 

5.  Hartfield  v.  Columbus,  log  Ga.  112. 

6.  Formal  Assessment  Unnecessary.  —  Thi- 
bodeaux  v.  State,  69  Miss.  683;  Texas  Bank- 
ing, etc.,  Co.  v.  State,  42  Tex.  636. 

But  an  Assessment  May  Be  Required  by  Statute. 
—  Thibodeaux  v.  State,  69  Miss.  683. 

7.  Ventura  County  v.  Clay,  112  Cal.  65; 
State  v.  King,  21  La.  Ann.  201. 

8.  Youngblood  v.  Sexton,  32  Mich.  406,  20 
Am.  Rep.  654,  holding  that  the  regular  tax 
collectors  had  no  vested  right  to  collect  a 
liquor  tax. 

Contra  —  Appointment  of  Special  Collector  In- 
valid.—  In  California  it  has  been  held  that 
counties  cannot  appoint  special  collectors  of 
occupation  taxes.  San  Luis  Obispo  County  v. 
Greenberg.  120  Cal.  300;  Ventura  County  v. 
Clay.  112  Cal.  65;  El  Dorado  County  v.  Meiss. 

100  Cal.  268. 

9.  Civil  Action  Lies  for  Occupation  Taxes.  — 
Anniston  v  Southern  R.  Co.,  112  Ala.  557; 
Mendocino  County  v.  Mendocino  Bank,  86  Cal. 
255;  Los  Angeles  v.  Southern  Pac.  R.  Co.,  61 
Cal.   59;   Johnson  v.   Armour,   31   Fla.  413; 
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of  the  delinquent  taxpayer.1  Where  the  statute  imposing  the  tax  provides 
a  special  remedy  for  its  collection,  such  remedy  is  exclusive.2  Nonpayment 
of  a  license  fee  or  failure  to  procure  a  license  may  render  the  delinquent  liable 
to  a  penalty  or  to  a  criminal  prosecution,  but  as  a  general  rule  unpaid  license 
fees  cannot  be  collected  by  civil  action  where  the  license  is  imposed  for  regu- 
lation under  the  police  power,  and  not  as  a  tax  for  revenue.3 

4.  When  Payable  —  Payment  in  Advance.  — As  a  general  rule,  occupation 
taxes  and  licenses  are  payable  annually.*  Payment  of  a  license  fee  may  be 
required  as  a  condition  precedent  to  engaging  in  business ;  5  and  by  the  weight 
of  authority  payment  in  advance  may  also  be  required  in  the  case  of  occupa- 
tion taxes,6  or  payment  of  such  a  tax  may  be  required  as  a  condition  prece- 
dent to  the  issuance  of  a  license.7  But  where  an  occupation  tax  is  graded 
according  to  the  amount  of  annual  sales,  payment  cannot  be  demanded  in 
advance.8 

5.  Amount  Payable.  —  The  officer  issuing  a  license  has  no  right  in  any  case 
to  accept  a  fee  less  than  that  prescribed  by  law,9  but  when  authorized  by 
statute  he  may  issue  a  quarterly  license  on  payment  of  a  pro  rata  fee.10  A 
corporation  which  has  reduced  its  capital  stock  after  the  day  on  which  a 
license  fee  accrued  must  pay  a  fee  estimated  on  the  amount  of  its  stock  before 
reduction.11  But  where  a  license  tax  is  payable  at  the  end  of  the  business 
year,  a  merchant  who  has  ceased  from  business  during  the  year  is  entitled  to 
a  proportionate  reduction. 13 

6.  Medium  of  Payment.  —  Coupons  from  state  bonds,  when  receivable  for 
taxes  generally,  are  also  receivable  in  payment  of  occupation  taxes;  13  but  cer- 
tificates of  indebtedness  which  are  receivable  for  taxes  are  not  for  that  reason 
receivable  in  payment  of  license  fees.14  The  officer  issuing  a  license  has  no 
right  to  receive  a  promissory  note,  payable  on  time,  in  payment  therefor. 10 


Texas  Banking,  etc.,  Co.  v.  State,  42  Tex. 
636. 

Statute  of  Limitations.  —  Union,  etc.,  Bank  v. 
Memphis,  101  Term.  154. 

As  to  the  Right  to  Eecover  Interest,  see  Brooks 
v.  Stale,  (Tex.  Civ.  App.  1900)  58  S.  W.  Rep. 
1032. 

1.  Seizure  and  Sale  of  Personal  Property.  —  Car- 
son v.  Forsyth,  94  Ga.  617;  German- A merican 
F.  Ins.  Co.  v.  Minden,  51  Neb.  870;  State  v. 
Green,  27  Neb.  64;  Wrought  Iron  Range  Co. 
v.  Carver,  118  N.  Car.  328.  Contra,  Anniston 
v.  Southern  R.  Co.,  112  Ala.  557. 

Notice  to  Delinquent  Necessary.  —  Chauvin  v. 
Valiton,  8  Mont.  451. 

2.  Statutory  Remedy  Exclusive.  —  State  v. 
Piazza,  66  Miss.  426;  State  v.  Manz,  6  Coldw. 
(Tenn.)  557. 

3.  Chicago  v.  Enright,  27  III.  App.  559; 
Doran  v.  Phillips,  47  Mich.  228;  State  v. 
Green,  27  Neb.  64. 

A  Privilege  Tax  on  Liquor  Dealers  May  Be  Re- 
covered by  Action  when  so  provided  by  statute. 
Thibodeaux  v.  State,  69  Miss.  683.  But  see 
State  v.  Thibodeaux,  69  Miss.  92;  State  v. 
Adler,  68  Miss.  487;  Adams  v.  Fragiacomo,  70 
Miss.  799. 

A  City  Is  Not  Precluded  from  Suing  for  a  License 

Fee  even  though  the  statute  imposes  a  penalty 
for  failure  to  procure  a  license.  New  York  v. 
Eighth  Ave.  R.  Co.,  118  N.  Y.  389. 

4.  Payable  Annually.  —  Moore  v.  St.  Paul,  61 
Minn.  427;  Brewing  Imp.  Co.  v.  State  Board 
of  Assessors,  65  N.  J.  L.  466. 

An  ordinance  providing  that  a  license  tax 
imposed  thereby  shall  be  payable  annually  is 
valid,  notwithstanding  the  city  charter  pro- 
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vides  that  all  licenses  shall  expire  on  the  last 
day  of  each  year.  Moore  v.  St.  Paul,  61  Minn. 
427. 

5.  Payment  in  Advance.  —  Rochester  v.  Up- 
man,  19  Minn.  108. 

6.  McGhee  v.  State,  92  Ga.  24;  New  Orleans 
v.  Clark,  15  La.  Ann.  614;  Stale  v.  Irvin,  126 
N.  Car.  989.  Contra,  German-American  F. 
Ins.  Co.  v.  Minden,  51  Neb.  870. 

7.  Fahey  v.  State,  27  Tex.  App.  146;  Sights 
v.  Yarnalls,  12  Gratt.  (Va.)  292.  Contra,  State  v. 
Aitken,  61  Neb.  490;  State  v.  Bennett,  19  Neb. 
191. 

8.  Tax  Graded  by  Annual  Sales.  —  Johnson  v. 
Armour,  31  Fla.  413. 

9.  Officer  Cannot  Accept  Fee  Less  than  That  Pre- 
scribed by  Law.  —  Lombard  v.  Clieever,  8  111. 
469;  Munsell  v.  Temple,  8  111.  93;  New  Orleans 
v.  Meister,  33  La.  Ann.  646. 

10.  Quarterly  License  for  Pro  Rata  Fee.  —  Hart 
v.  State,  21  Tex.  App.  318. 

Right  to  License  for  Part  of  Statutory  Period 
Not  Absolute.  —  Where  a  monthly  license  is  im- 
posed by  ordinance,  the  city  council  is  not 
obliged  to  grant  a  license  for  a  portion  of  a 
month  at  a  pro  rata  fee.  State  v.  Schoenig,  72 
Minn.  528. 

11.  Brewing  Imp.  Co.  v.  State  Board  of  As- 
sessors, 65  N.  J.  L.  466. 

12.  Eastman  v.  Litterer,  13  Lea  (Tenn.)  723. 

13.  Coupons  from  State  Bonds  Receivable.  — 
Royall  v.  Virginia,  116  U.  S.  572;  Sands  v. 
Edmunds,  116  U.  S.  585. 

14.  Certificates  of  Indebtedness  Not  Receivable 
for  License.  —  East  St.  Louis  v.  Wider,  46  III. 
351;  East  St.  Louis  v.  Wehrun^,  46  111.  392. 

15.  Promissory  Note  Not  Receivable. —  Munsell 
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7.  Injunction  to  Restrain  Collection.  —  An  injunction  will  not  be  granted  to 
restrain  the  collection  of  License  fees  or  occupation  taxes,  or  to  prevent  the 
enforcement  <>f  license  or  tax  laws,  on  the  sole  ground  that  such  laws  are 
unconstitutional,  and  in  the  absence  of  other  grounds  of  equitable  jurisdiction.1 

8.  Appropriation  of  Money  Paid.  —  The  general  rule  that  money  received  in 
payment  of  taxes  must  be  appropriated  to  public  purposes  applies  to  money 
arising  from  occupation  taxes  and  licenses;  2  and  where  it  is  provided  by  the 
state  constitution  or  by  statute  that  such  money  shall  be  applied  to  certain 
designated  purposes,  no  other  application  thereof  can  lawfully  be  made.3 
Money  arising  from  taxes  or  licenses  imposed  by  municipal  corporations  may 
properly  be  appropriated  to  municipal  purposes.4  So  money  received  in  pay- 
ment of  a  state  occupation  tax  may  be  apportioned  among  the  towns  of  the 
state.5 

9.  Application  for  License  —  a.  Notice  of  Application.  —  Applicants  for 
licenses  may  be  required  to  give  notice  of  their  applications  to  the  owners  of 
property  adjacent  to  the  place  where  the  business  is  to  be  carried  on.6 

b.  EXAMINATION  of  Applicant. — An  applicant  for  a  license  may  be 
required  to  submit  to  an  examination  as  to  his  fitness  to  conduct  the  business 
for  which  the  license  is  desired,7  or  to  furnish  a  statement  of  the  extent  and 
value  of  his  business.8 

c.  Requirement  of  Bond.  —  A  bond  conditioned  for  the  payment  of  the 
tax  or  for  the  proper  conduct  of  the  business  licensed  may  be  required;9  and 
neither  the  principal  nor  the  sureties  in  such  a  bond  can  dispute  its  validity 
where  the  former  has  accepted  and  acted  under  the  license.10 

10.  Issuance  and  Delivery  of  License  —  a.  Necessity  FOR  Formal  License. 
—  Although  a  written  or  printed  license  is  generally  issued  on  payment  of  the 
required  fee,  such  formal  evidence  of  the  right  to  do  business  is  not  absolutely 


v.  Temple,  8  111.  93;  Doran  v.  Phillips,  47 
Mich.  228. 

1.  When  Suit  for  Injunction  Does  Not  Lie.  — 

Shelton  v.  Piatt,  139  U.  S.  591;  Allen  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  658;  Nash- 
ville, etc.,  R.  Co.  v.  Aitalla,  118  Ala.  362; 
Ludlow,  etc.,  Coal  Co.  v.  Ludlow,  102  Ky.  354; 
Youngblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654;  Covkendall  v.  Hood,  36  N.  Y.  App. 
Div.  558. 

2.  State  v.  Western  Union  Tel.  Co.,  73  Me. 

518. 

License  Fees  for  Benefit  of  City  and  Not  of 
Mayor.  —  Hatch  v.  Cincinnati,  17  Ohio  St. 
48. 

Appropriation  of  Theatre  License  Money  to 
Society  for  Reformation  of  Juvenile  Delinquents 
Valid.  —  Wallack  v.  New  York,  5  Thomp.  &  C. 
(N.  Y.)  310. 

Appropriation  of  License  Money  to  School  Fund 
Valid.  —  East  St.  Louis  v.  School  Trustees,  102 
III.  489,  40  Am.  Rep.  606;  State  v.  Aitken, 
61  Neb.  490. 

Appropriation  of  License  Money  to  Support  of 
City  Fire  Department  Valid.  —  Kunz  v.  National 
F.  Ins.  Co.,  169  111.  577;  Hartford  F.  Ins.  Co.  v. 
Peoria,  156  111.  420;  German-American  F.  Ins. 
Co.  v.  Minden,  51  Neb.  870;  Fire  Dept.  v. 
Stanton,  159  N.  Y.  225;  Fire  Dept.  v.  Noble, 
3  E.  D.  Smith  (N.  Y.)  440. 

Appropriation  of  License  Money  to  Free  Scholar- 
ship Fund  in  State  University  Invalid.  —  Sim- 
mons Medicine  Co.  v.  Ziegenhein,  145  Mo. 
368. 

3.  Application  Made  by  Constitution  or  Statute. 

—  San  Luis  Obispo  County  v.  Greenberg,  120 
Cal.  300;  Youngblood  v.  Sexton,  32  Mich.  406, 


20  Am.  Rep.  654;  Walcott  v.  People,  17 
Mich.  68. 

4.  Mt.  Carmel  r>.  Wabash  County,  50  111.  69. 
Appropriation  of  Vehicle  License  Money  to  Re- 
pair and  Maintenance  of  Streets  Valid.  —  Mason 
z>.  Cumberland,  92  Md.  451. 

5.  State  Tax  Money  Apportioned  Among  Towns. 
—  State  v.  Western  Union  Tel.  Co.,  73  Me. 
518. 

6.  Notice  of  Application  for  License  to  Post 
Bills. —  Rochester  v.  West,  29  N.  Y.  App.  Div. 
125. 

As  to  Notice  of  Applications  for  Liquor  Licenses, 

see  the  title  Intoxicating  Liquors,  vol.  17,  p. 
245- 

Waiver  of  Insufficient  Notice  by  Failure  to  Ob- 
ject.—  See  Quinn  v.  Middlesex  Electric  Light 
Co.,  140  Mass.  109. 

7.  Examination  of  Applicant. —  In  re  Bicker- 
staff,  70  Cal.  35. 

8.  Statement  as  to  Extent  and  Value  of  Busi- 
ness. —  San  Luis  Obispo  County  v.  Greenberg, 
120  Cal.  300;  Marmet  v.  State,  45  Ohio  St.  63; 
Mayes  v.  Erwin,  8  Humph.  (Tenn  )  290. 

9.  Bond  May  Be  Required. —  Irving  v.  High- 
lands, ri  Colo.  App.  363;  State  v.  Wagener, 
77  Minn.  483,  77  Am.  ^t.  Rep.  681;  State  v. 
Rodecker,  145  Mo.  450. 

As  to  Liquor- license  Bonds  see  the  title  Intoxi- 
cating Liquors,  vol.  17,  p.  273  et  seq. 

Requirement  of  Bond  Not  Essential  to  Validity 
of  Ordinance.  —  Moore  v.  St.  Paul,  61  Minn.  427. 

Action  Against  City  for  Failure  to  Require  Bond 
from  Licensed  Auctioneer  Not  Maintainable.  — 
Fowle  v.  Alexandria,  3  Pet.  (U.  S.)  39S. 

10.  Estoppel  to  Dispute  Validity  of  Bond. — State 
v.  Seabrook,  42  S.  Car.  74. 
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or  Paying  Tax. 


essential.  Compliance  with  the  law  will  generally  amount  to  a  license;  and 
when  the  person  paying  the  fee  receives  a  receipt  therefor,  such  receipt  takes 
the  place  of  a  license.  Nor  is  an  ordinance  void  for  failure  to  provide  that  a 
formal  license  shall  issue.1  A  city  which  has  received  and  retained  a  license 
fee  cannot  object  that  the  license  issued  was  invalid  by  reason  of  informality, 
where,  without  objection,  it  has  permitted  the  licensee  to  carry  on  business  for 
the  greater  part  of  the  license  year.2 

Signature  of  License.  —  A  stamped  signature  affixed  by  the  officer  issuing  the 
license  or  by  his  direction  or  authority  is  sufficient.3 

b.  Mandamus  to  Compel  Issuance.  —  Where  a  board  or  other  official 
body,  in  the  exercise  of  judicial  power  lawfully  conferred  upon  it,  refuses  to 
grant  a  license,  its  action  cannot  be  controlled  by  mandamus.4  Nor  is  this 
remedy  available  to  compel  the  issuance  of  a  license  before  the  license  fee  or 
tax  has  been  paid,5  or  to  compel  the  issuance  of  a  license  for  a  term  other 
than  that  prescribed  by  statute.6  But  where  the  applicant  for  a  license  has 
fully  complied  with  all  statutory  requirements,  and  the  license  is  withheld 
simply  from  whim  or  caprice,  mandamus  will  lie  to  compel  its  issuance.7 

c.  Delivery  of  License.  —  Where  a  license  is  construed  as  taking  effect 
from  the  time  of  its  delivery,  such  delivery  is,  of  course,  essential;  but  it  is 
otherwise  where  it  takes  effect  from  its  date.8 

11.  Right  to  Renewal  of  License.  —  A  licensee  is  not  entitled  as  of  right  to 
successive  renewals  of  his  license  from  time  to  time,  without  limit.9 

VIII.  Effect  of  Procuring  License  or  Paying  Tax-  1.  In  General.  —  The 
procurement  of  a  license  for  a  certain  business,  or  the  payment  of  a  tax  thereon, 
authorizes  the  licensee  to  perform  all  acts  properly  connected  with  such  busi- 
ness; 10  but  he  must 'confine  himself  strictly  to  the  business  for  which  he  has 
paid  the  tax  or  procured  the  license,  and  cannot  lawfully  pursue  one  business 
under  a  license  for  another. 11 

2.  Territorial  Operation  of  License.  —  A  license  to  conduct  business  at  one 
place  does  not  authorize  the  licensee  to  pursue  such  business  in  another 
locality. 12 

1.  Formal  License  Not  Absolutely  Essential.  — 

People  v.  Thurber,  13  111.  554;  Hatch  v.  Pen- 
dergast,  15  Md.  251;  Boston  v.  Schaffer,  9  Pick. 
(Mass.)  415;  Moore  v.  St.  Paul.  61  Minn.  427; 
Western  Union  Tel.  Co.  v.  Fremont,  39  Neb. 
692 

2.  City  Estopped  to  Object  to  Form  of  License,  — 

Pearson  v.  Seattle,  14  Wash.  438. 

3.  Stamped  Signature  Sufficient.  —  Swarth  v. 
People,  109  III.  621. 

4.  See  the  title  Mandamus,  vol.  19,  especially 
at  pp.  321-823. 

6.  State  v.  Spencer,  49  Mb.  342. 

6.  Issuance  Contrary  to  Law.  —  Sights  v.  Yar- 
nalls,  12  Gratt.  (Va.)  292;  State  v.  Jenkins,  22 
Wash.  494. 

7.  When  Refusal  to  Issue  Is  Unlawful.  —  Phoe- 
nix Carpet  Co.  v.  State,  118  Ala.  143,  72  Am. 
St.  Rep.  T43;  St.  Louis  v.  Meyrose  Lamp  Mfg. 
Co.,  139  Mo.  560,  61  Am.  St.  Rep.  474;  State 
v.  Baker.  32  Mo.  App.  98;  Bankers'  L.  Ins. 
Co.  v.  (lowland.  73  Vt.  1. 

A  Person  Cannot  Proceed  to  Do  Business  Without 
a  License  on  account  of  a  refusal  to  issue  it,  in 
a  case  where  mandamus  to  compel  its  issu- 
ance can  be  maintained.  Phoenix  Carpet  Co. 
v.  State,  118  Ala.  143,  72  Am.  St.  Rep.  143. 
But  to  the  contrary  see  Royall  v.  Virginia,  116 
U.  S.  572. 

8.  Delivery  Held  to  Be  Essential.  —  State  v. 
Pate,  67  Mo.  488;  Lewis  v.  Dugar,  91  N. 
Car.  16. 
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License  Duly  Executed,  Sealed,  Signed,  Dated, 
and  Numbered,  Valid  Without  Delivery.  —  U.  S. 

v.  The  Steamboat  Planter,  Ncwb.  Adm.  262. 

9.  No  Absolute  Right  to  Renewal  of  License.  — 
Pfefferling  v.  Baltimore,  88  Md.  475. 

10.  Hirn  v.  State,  1  Ohio  St.  15,  holding  that 
a  license  to  keep  a  tavern  authorized  the 
licensee  to  retail  liquors. 

Under  the  Georgia  statute,  a  dealer  who  is 
licensed  to  sell  bicycles  may  sell  as  many 
different  makes  of  bicycles  as  he  sees  fit. 
Alexander  v.  State,  109  Ga.  805. 

11.  License  Protects  Only  Particular  Business 
Licensed. —  U.  S.  7>.  Schooner  Paryntha  Davis, 
1  Cliff.  (U.  S.)  532;  Jacko  r.  State,  22  Ala.  73; 
State  v.  Adams,  20  Iowa  486;  Adams  v. 
Hackett,  27  N.  II.  289,  59  Am.  Dec.  376; 
Henderson  v.  Com.,  78  Va.  488;  White  v. 
Com.,  78  Va.  484.  And  see  sup  a,  this  title. 
Construction  of  Statutes  and  Ordinances  —  To 
Whom  Applicable  —  Double  Taxation  or  Require- 
ment of  Several  Licenses. 

Stipulations  of  License  Must  Be  Observed.  —  A 
license  to  set  up  and  run  a  stationary  steam 
engine,  not  exceeding  a  certain  horse  power, 
will  not  authorize  the  use  of  three  such  en- 
gines, even  though  they  do  not  together  ex- 
ceed the  stipulated  amount  of  power.  Quinn 
v.  Middlesex  Electric  Light  Co.,  140  Mass.  109. 

12.  Territorial  Operation  of  License.— Jebeles  v. 
State,  117  Ala.  174.  And  see  supra,  this  title. 
Construction  of  Statutes  and  Ordinances —  To 
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to  Procure  Liceme. 


3.  When  License  Takes  Effect  -  Legalization  of  Prior  Acts.  —  The  authorities 

are  not  entirely  agreed  on  the  question  whether  a  license  can  in  any  case  relate 
back  so  as  to  legalize  acts  performed  before  its  issuance  or  delivery  to  the 
licensee.1 

4.  Duration  of  License.  —  A  licensee  who  has  abandoned  the  business  for 
which  he  was  licensed  may  be  compelled  to  procure  a  new  license  if  he  again 
en    iges  in  such  business  (lining  the  same  license  year.2 

5.  License  Not  Warrant  for  Violation  of  Laws  or  Creation  of  Nuisance.  — 
A  license  from  the  federal  government,  under  the  internal-revenue  acts  of 
Congress,  does  not  authorize  the  licensee  to  violate  the  laws  of  the  state  in 
which  the  business  is  carried  on.3  Nor  does  a  state  or  municipal  license  pro- 
tect the  licensee  from  prosecution  for  violating  the  criminal  laws  of  the  state  4 
or  the  police  ordinances  of  a  city,5  and  a  licensee  cannot  conduct  the  business 
for  which  he  is  licensed  in  such  a  way  as  to  create  a  nuisance.6 

6.  License  to  Corporation  No  Bar  to  Quo  Warranto  Proceedings.  —  A  license  to 
a  foreign  corporation  to  do  business  in  the  state  does  not  constitute  a  bar  to 
a  proceeding  by  quo  warranto  where  such  corporation  exercises  any  of  the 
franchises  of  the  state  without  authority  of  law.7 

7.  Payment  of  Privilege  Tax  No  Exemption  from  Property  Tax.  —  Payment  of 
a  privilege  tax  does  not  operate  as  an  exemption  from  property  taxation 
unless  the  statute  so  provides.8 

8.  Irregular  or  Void  License.  —  A  license  issued  on  payment  of  a  sum  less 
than  that  required  by  law  is  void,  and  confers  no  authority  upon  the  licensee  ;  9 
but  where  dc  facto  officers  of  a  city  have  issued  a  license,  and  the  city  has 
ratified  their  acts  by  receiving  and  retaining  the  license  fee,  the  licensee  can- 
not be  prosecuted  for  carrying  on  the  licensed  business  unless  the  license  is 
revoked  and  the  money  returned.10 

IX.  Effect  of  Failure  to  Procure  License  or  Pay  Tax  —  Fines  and  Pen- 
alties —  1.  Effect  on  Contracts  and  Claims  for  Services  Rendered  —  a.  Express 
Statutory  Provision  Invalidating  Contracts. — Statutes  imposing 
licenses  or  privilege  taxes  sometimes  provide  that  failure  to  pay  the  license 
fee  or  tax  shall  render  void  contracts  made  in  connection  with  the  business.11 


Whom  Applicable —  Double  Taxation  or  Require- 
ment of  Several  Licenses. 

Where  a  City  License  Does  Not  Specify  the  Street 
or  Number  where  the  business  is  lo  be  carried 
on,  the  licensee  may  peddle  from  a  wagon 
through  the  streets  of  the  cily.  U.  S.  v.  Dube, 
40  Fed.  Rep.  576. 

1.  That  a  License  Cannot  Relate  Back,  see  Els- 
berry  v.  State,  52  Ala.  8;  State  v.  Pate,  67  Mo. 
488. 

That  a  License  May  Relate  Back,  see  Huffmire 

v.  Brooklyn,  22  N.  Y.  App.  Div.  406;  Charles- 
ton v.  Corleis,  2  Bailey  L,  (S.  Car  )  186. 

2.  Where  Abandoned  Business  Is  Resumed.  — 
Wolf  v.  Runnels,  go  Me  253. 

3.  License  from  United  States  Does  Not  Warrant 
Violation  of  State  Laws.  —  See  the  title  Intoxi- 
cating Liquors,  vol.  17,  pp.  238,  239;  and  in 
addition  lo  the  cases  there  cited  see  Pervear  v. 
Com.,  5  Wall.  (U.  S.)  475;  Cohen  v.  Wrighi, 
22  Cal.  293. 

4.  License  No  Defense  to  Prosecution  for  Viola- 
tion of  Criminal  Laws.  —  State  v.  Lindsay,  34 
Ark.  372;  State  v.  Adams,  20  Iowa  486;  De- 
bardelaben  v.  State,  99  Tenn.  649;  Blaufield  v. 
State,  103  Tenn.  593.  But  compare  Davis  v. 
State.  2  Tex.  App.  425. 

Gambling  Debts  Not  Legalized  by  Licensing  of 
Gaming  House. — Carrier  -'.  Brannan,  3  Cal.  328. 
6.  License  Not  Permission  to   Violate  Police 


Ordinances.  —  Odell  v.  Atlanta,  97  Ga.  670; 
Com.  v.  Ellis,  158  Mass.  555;  Com.  v.  Fenton, 
139  Mass.  195;  Mayo  v.  James,  12  Gratt.  (Va.) 
17.  See  also  Buffalo  v.  Schleifer,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  216. 

6.  License  Does  Not  Authorize  Creation  of 
Nuisance.  —  Tuebner  v.  California  St.  R.  Co., 
66  Cal.  171;  Laing  v.  Americus,  86  Ga.  756; 
State  v.  Barnes,  20  R.  I.  525. 

7.  State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio 
St.  440,  34  Am.  St.  Rep.  573. 

8.  Western  Union  Tel.  Co.  v.  State,  9  Baxt. 
(Tenn.)  509,  40  Am.  Rep.  99. 

9.  Irregular  or  Void  License  No  Protection.  — 
Spake  v.  People,  89  111  617;  Lombards.  Chee- 
ver,  8  111.  469;  M  tinsel!  v.  Temple,  8  111.  93. 

10.  License  by  De  Facto  Officers.  —  Genoa  v. 
Van  Alstine,  108  111.  555;  Martel  v.  East  St. 
Louis,  94  111.  67,  in  which  latter  case  it  was 
also  held  to  be  immaterial  whether  the  ordi- 
nance under  which  the  privilege  was  granted 
was  valid  or  invalid. 

11.  Express  Statutory  Provision  Invalidating 
Contracts.  —  Mabry  v.  Bullock,  7  Dana  (Ky.) 
337;  Sun  Mut.  Ins.  Co.  v.  Searles,  73  Miss.  62; 
Johnston  v.  Dahlgren,  31  N.  Y.  App.  Div.  204. 

Contract  Made  Before  Starting  in  Business  Is 
Void.  —  Rearden  v.  Henson,  (Miss.  1901)  29  So. 
Rep.  764. 

As  to  Contract  Rights  as  Affected  by  Liquor 
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to  Procure  License 


It  has  been  held  that  a  policy  of  insurance  on  the  property  of  a  delinquent 
merchant  is  a  contract  within  the  meaning  of  such  a  statutory  provision.1 
Also  that  promissory  notes  or  trust  deeds  given  to  such  a  merchant,  in  con- 
nection with  his  business,  are  void  both  in  his  own  hands  and  in  the  hands  of 
assignees.2  A  provision  of  this  nature,  however,  being  penal  in  its  character, 
must  be  strictly  construed.3  And  where  the  party  against  whom  the  enforce- 
ment of  the  contract  is  sought  seeks  relief  in  equity,  he  must  offer  to  do 
equity.4 

b.  Contracts  Void  by  Implication.  —  It  is  generally  held  that  where 
a  statute  forbids  the  carrying  on  of  a  business  without  the  procurement  of  a 
license  or  payment  of  a  tax,  contracts  made  by  a  delinquent  in  connection 
with  his  business  are  void,  even  though  the  statute  contains  no  express  pro- 
vision to  that  effect.5  And  a  statute  imposing  a  license  for  the  purpose  of 
regulation,  which  also  provides  a  penalty  for  its  violation,  will  be  construed 
as  forbidding,  by  implication,  the  carrying  on  of  business  without  a  license, 
although  the  rule  may  be  otherwise  as  regards  taxes  imposed  for  revenue 
only.6  But  a  person  who  merely  performs  a  single  act,  without  engaging  in 
business,  may  recover  compensation  for  such  act  even  though  he  has  no 
license.7  And  when  the  person  making  a  contract  is  duly  licensed  at  the 
time  when  it  is  made,  the  fact  that  his  license  expires  before  the  contract  is 
fully  performed  is  immaterial.8 

A  Physician  who  has  failed  to  procure  a  state  license  cannot  recover  for  his 
services  in  any  part  of  the  state;9  nor  can  a  physician  who  has  failed  to  pro- 
cure a  separate  county  license  recover  for  services  performed  in  the  county 
where  he  is  delinquent,  unless  such  services  were  rendered  in  an  emergency.10 

An  Unlicensed  Attorney  cannot  recover  for  his  professional  services. 11 

An  Unlicensed  Broker  or  Agent  cannot  recover  his  commissions;  12  but  it  does  not 


Laws,  see  the  title  Intoxicating  Liquoks,  vol. 

*7»  P-  3°2  se9< 

1.  Policy  of  Insurance  Is  Contract  Within  Stat- 
ute. —  American  F.Jns.  Co.  v.  Vicksburg  First 
Nat.  Bank,  73  Miss.  469;  Pollard  v.  Phoenix 
Ins.  Co.,  63  Miss.  244. 

2.  Promissory  Notes  and  Trust  Deeds  Void.  — 
Montjoy  v.  Delta  Bank,  76  Miss.  402;  Williams 
v.  Simpson,  70  Miss.  113;  Deans  v.  Robertson, 
64  Miss.  195. 

Trust  Deed  Given  to  Secure  Loan  and  Price  of 
Goods  Void  as  to  Both. —  Bowdre  71.  Carter,  64 
Miss.  221;  Pearson  v.  Kendrick,  75  Miss.  416. 

3.  Provision  Strictly  Construed.  —  Sneed  v. 
British  America  Assur.  Co.,  72  Miss.  51;  And- 
ing  v.  Levy,  57  Miss.  51,  34  Am.  Rep.  435. 

Voluntary  Execution  of  Contract  Not  Prohibited. 
—  Crum  v.  Carrington  Shoe  Co.,  72  Miss.  458. 

A  Stranger  to  the  Contract  Cannot  Question  Its 
Validity  where  the  parties  do  not.  Cunning- 
ham Bros.  Woolen  Co.  v.  Atlanta  Bldg.,  etc., 
Assoc.,  73  Miss.  516;  Crum  v.  Carringion  Shoe 
Co.,  72  Miss.  458. 

Statute  Does  Not  Prevent  Delinquent  from  Main- 
taining Action  for  Protection  of  Property  Employed 
in  His  Business.  —  Cohen  v.  Manuel,  91  Me. 
274,  64  Am.  St.  Rep.  225;  People's  Bank  v.  Ala- 
bama G  S.  K.  Co.,  65  Miss.  365. 

4.  Debtor  Must  Offer  to  Do  Equity.  —  Hamilton 
v.  Halpin,  68  Miss.  99. 

6.  Whore  Statute  Forbids  Pursuit  of  Business 
Without  Payment  of  License  or  Tax.  —  Richard- 
son v.  Hrix,  94  Iowa  626;  Adams  v.  Ilackclt, 
27  N.  H.  289,  59  Am.  Dec.  376;  Johnston  v. 
Dahlgren,  166  N.  Y.  354;  Hall  v.  Bishop,  3 
Daly  (N.  Y.)  109;  Singer  Mfg.  Co.  v.  Draper, 
103  Tenn.  262;  Stevenson  f.Ewing.  87  Tenn.  46. 


6.  Where  License  Statute  Provides  for  Penalty. 

—  Taliaferro  v.  Moffett,  54  Ga.  150;  Watkins 
Medical  Co.  v.  Paul,  87  III.  App.  278;  Black  v. 
Security  Mut.  L.  Assoc.,  95  Me.  35;  Mandle- 
baum  v.  Gregovich,  17  Nev.  87,  45  Am.  Rep. 
433;  Costello  v.  Goldbeck,  9  Phila.  (Pa.)  158, 
30  Leg.  Int.  (Pa.)  108;  Saule  v.  Ryan,  (Tenn. 
Ch.  1899)  53  S.  VV.  Rep.  977. 

Contracts  Not  Void  Where  Tax  Is  for  Revenue. 

—  Fairly  v.  Wappoo  Mills,  44  S.  Car.  227. 

7.  May  Recover  Compensation  for  Single  Act.  — 
O'Neill  v.  Sinclair,  153  III.  525;  Shepler  v. 
Scott,  85  Pa.  St.  329,  Justice  v.  Rovvand,  10 
Phila.  (Pa.)  623. 

Contracts  Not  Connected  with  Unlicensed  Busi- 
ness Are  Valid.  —  Brett  v.  Marston,  45  Me.  401. 

8.  Sufficient  if  License  Is  in  Force  When  Con- 
tract Is  Made.  —  Hinckley  v.  Germania  F.  Ins. 
Co.,  140  Mass.  38,  54  Am.  Rep.  445;  Singer 
Mfg.  Co.  v.  Jenkins,  (Tenn.  Ch.  1900)  59  S.  VV. 
Rep.  660. 

9.  Unlicensed   Physician    Cannot  Recover.  — 

Kenedy  v.  Schulu,  6  Tex.  Civ.  App.  461. 

10.  Where  Separate  County  License  Is  Required. 

—  Mayheld  v.  Nale,  26  Ind.  App.  240;  Orr  v. 
Meek,  1 1 1  Ind.  40. 

Recovery  Allowed  for  Emergency  Services.  — 
Adams  County  v.  Cole,  9  Ind.  App.  474;  Orr 
v.  Meek,  1 1 1  Ind.  40. 

11.  Unlicensed  Attorney  Cannot  Recover.— Hitt- 
son  v.  Browne,  3  Colo.  304;  Tedrirk  v.  (liner, 
61  111.  189;  Sellers  v.  Phillips,  37  111.  App.  74; 
East  St.  Louis  v.  Freels,  17  III.  App.  339. 

12.  Unlicensed  Broker  or  Agent  Cannot  Recover. 

—  See  the  title  BROKERS,  vol.  4,  p.  982,  and  see 
Costello  v.  Goldbeck,  9  Phila.  (Pa.)  158,  30 
Leg.  Int.  (Pa.)  108. 
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necessarily  follow  that  contracts  made  between  the  persons  whom  he  brings 
together  are  void.' 

Au  Unlicensod  innkeeper  Has  No  Lien  on  the  property  of  his  guests  for  their 

entertainment.* 

Failure  of  Ono  Member  of  a  Firm  to  Pay  a  Privilege  Tax  makes  a  claim  for  services 

rendered  by  the  firm  unenforceable.3 

1.  X \\.\\).\  Hon  of  Con  tracts  —  Amnesty  Statutes. —  In  the  absence 
of  a  statutory  provision  to  that  effect  the  subsequent  payment  of  a  tax  or 
license  fee  does  not  validate  contracts  made  before  such  payment,4  nor  does 
the  repeal  of  i  statutory  provision  invalidating  contracts  render  such  contracts 
valid.3  In  Mississippi  statutes  have  been  enacted  whereby  contracts  invali- 
dated for  failure  to  pay  occupation  taxes  may  be  validated  by  payment  of  the 
overdue  tax,  together  with  a  certain  sum  as  a  penalty.6 

2.  Fines  and  Penalties  —  ^.  Power  to  Impose.  —  The  state,  or  a  city  act- 
ing under  authority  delegated  to  it  by  the  legislature,  may  provide  for  the 
enforcement  of  its  laws  regarding  license  and  taxation  by  the  imposition  of 
appropriate  fines  and  penalties  for  failure  to  procure  a  license  or  pay  a  tax,7 
or  for  failure  to  register  the  receipt  for  an  occupation  tax,8  or  for  failure  to  file 
a  verified  statement,  as  required  by  law,  for  the  purpose  of  estimating  the 
am  >unt  of  the  tax.9  Care  must  be  taken,  however,  that  the  penalties 
imposed  by  municipal  ordinances  do  not  contravene  the  general  laws  of  the 
state  or  exceed  the  charter  power  of  the  city  enacting  the  ordinance.10  In 
Nebraska  it  is  held  that  while  a  person  who  violates  a  license  statute  or  ordi- 
nance enacted  under  the  police  power  may  be  imprisoned,  failure  to  pay  an 
occupation  tax  imposed  for  revenue  cannot  be  punished  by  imprisonment;  11 


1.  Contracts  Valid   as  Between  Principals.  — 

Richardson  v.  Brix,  94  Iowa  626;  Black  v.  Se- 
curity Mut.  L.  Assoc.,  95  Me.  35;  Stevenson  v. 
Ewing,  S7  Tenn.  46. 

2.  Unlicensed  Innkeeper  Has  No  Lien.  —  Stan- 
wood  v.  Woodward,  38  Me.  192.  See  also  the 
title  Inns  and  Innkeepers,  vol.  16,  p.  510, 
note  2. 

3.  Mclver  v.  Clarke,  69  Miss.  408.  And  see 
Hittson  v.  Browne,  3  Colo.  304. 

4.  Subsequent  Payment  Does  Not  Validate  Con- 
tract. —  Saule  v.  Ryan,  (Tenn.  Ch.  1899)  53  S. 
VV.  Rep.  977. 

But  to  the  Contrary  see  American  F.  Ins.  Co. 
v.  Vicksburs:  First  Nat.  Bank,  73  Miss.  469. 

5.  Repeal  of  Statute  Does  Not  Validate  Con- 
tracts.—  Decell  v.  Lewenthal,  57  Miss.  331,  34 
Am.  Rep.  449;  Anding  v.  Levy,  57  Miss.  51, 
34  Am.  Rep.  435. 

G.  Amnesty  Acts  Valid.  —  McMahan  v.  Ameri- 
can Bldg.,  etc..  Assoc  ,  75  Miss.  965;  Phenix 
Ins.  Co.  v.  Pollard,  63  Miss.  641. 

In  What  Cases  Applicable.  —  Mclver  v.  Clarke, 
71  Mi?s.  444. 

What  Is  Sufficient  Compliance  with  Statute.  — 
Harness  v.  Williams,  64  Miss  600. 

7.  Fines  and  Penalties  May  Be  Imposed  for  Fail- 
ure to  Pay  License  or  Tax  —  United  States.  — 
Pervear  v.  Com.,  5  Wall.  (U.  S.)  475. 

Alabama.  —  Goldlhwaite  v.  Montgomery,  50 
Ala.  486. 

California.  —  Los  Angeles  v.  Southern  Pac. 
R.  Co.,  61  Cal.  59;  Ex  p.  Mount,  66  Cal.  448. 

Colorado.  —  Denver  City  R.  Co.  v.  Denver.,  21 
Colo.  350,  52  Am.  St.  Rep.  239. 

Florida.  —  Frese  v.  State,  23  Fla.  267. 

Georgia.  —  Weaver  v  State,  89  Ga.  639;  Mr- 
Ghee  v.  State,  92  Ga.  24;  Daus  v.  Macon,  103 
Ga.  774;  Rome  v.  McWilliams,  52  Ga.  251. 


Indiana.  —  Huntington  v.  Cheesbro,  57  Ind. 
74;  Sweet  v.  Wabash,  41  Ind.  7. 

Louisiana .  —  New  Orleans  v.  Firemen's 
Ins.  Co.,  41  La.  Ann.  1142;  New  Orleans  v. 
Pontchartrain  R.  Co.,  41  La.  Ann.  519. 

Michigan.  —  Chilvers  v.  People,  11  Mich.  43. 
Missouri.  —  St.  Louis  v.  Sternberg,  69  Mo. 
289;  St.  Louis  v.  Green,  70  Mo.  562. 

Nevada.  —  Ex  p.  Siebenhauer,  14  Nev.  365. 
Ohio.  —  Marmet  v.  State,  45  Ohio  St.  63; 
Adler  v.  Whitbeck,  44  Ohio  St.  539. 

Pennsylvania.  —  Warren  v.  Geer,  117  Pa.  St. 
207;  Reading  v.  Reading  Steam  Heat,  etc., 
Co.,  20  Pa.  Co.  Ct.  411. 

Rhode  Island.  —  State  v.  Foster,  22  R.  I.  163. 
South  Carolina.  —  Slate  v.  Hayne,  4  S.  Car. 
403- 

Texas.  — Ex  p.  Williams,  31  Tex.  Crim.  262; 
Languille  v.  State,  4  Tex.  App.  312;  Tonella 
v.  State,  4  Tex.  App.  325. 

Vermont.  — Winooski  v.  Gokey,  49  Vt.  282; 
St.  Johnsbury  v.  Thompson,  59  Vt.  300. 

Fine  upon  Person  Employing  Unlicensed  Engi- 
neer.—  St.  Louis  v.  Meyrose  Lamp  Mfg.  Co., 
139  Mo.  560,  61  Am.  St.  Rep.  474. 

8.  Lewis  v.  State,  14  Tex.  App.  230. 

9.  San  Luis  Obispo  County  v.  Greenberg, 
120  Cal.  300. 

10.  For  Ordinances  Held  to  Be  Void  as  in  excess 
of  the  charter  power  of  the  city,  see  Butler's 
Appeal,  73  Pa.  St.  448;  Egger  v.  Stine,  12  Pa. 
Co.  Ct.  316;  Schroder  v.  Charleston,  3  Brev. 
(S.  Car.)  533. 

11.  Failure  to  Pay  Occupation  Tax  Not  Punish- 
able by  Imprisonment.  —  State  v.  Green,  27  Neb. 
64;  German-American  F.  Ins.  Co.  v.  Minden, 
51  Neb.  870;  Magneau  v.  Fremont,  30  Neb. 
843,  27  Am.  St.  Rep.  436;  In  re  Langston,  55 
Neb.  310;  Templeton  v.  Tekamah,  32  Neb.  542. 
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but  ia  other  states  this  distinction  is  not  made,  and  statutes  and  ordinances 
providing  that  failure  to  pay  an  occupation  tax  shall  constitute  a  misde- 
meanor, punishable  by  fine  or  imprisonment,  are  held  to  be  valid.1 

Where  a  Special  License  Law  Prescribes  No  Penalty,  that  prescribed  by  the  general 
license  law  may  be  imposed;  2  but  a  section  of  the  code  which  applies  only  to 
violations  of  the  law  where  no  penalty  is  imposed  by  statute  cannot  be  applied 
where  the  license  law  of  the  state  prescribes  a  penalty  for  the  pursuit  of  cer- 
tain vocations  without  a  license.* 

b.  AMOUNT  OF  PENALTY. —  Within  reasonable  limits  the  amount  of  the 
fine  imposed  rests  in  the  discretion  of  the  body  imposing  it.4  Such  fines  are 
frequently  measured  by  the  amount  of  the  unpaid  tax  or  license.5 

c.  Enforcement  of  Penalties.  —  Where  the  statute  provides  a  remedy 
for  the  enforcement  of  the  penalty  which  it  imposes,  such  remedy  is  generally 
held  to  be  exclusive.6  Carrying  on  a  business  without  a  license  is  a  single 
offense,  no  matter  how  long  continued,  and  the  delinquent  cannot  be  arrested 
and  fined  daily  until  he  pays  the  license  fee,  as  for  separate  and  distinct 
offenses.7  On  a  prosecution  for  carrying  on  business  without  a  license  it  is 
no  defense  that  the  delinquent  made  application  for  a  license  and  tendered 
the  tax.  required  by  law,8  or  that  he  was  advised  by  a  state  officer  that  it  was 
not  necessary  for  him  to  procure  a  license.9  Nor  can  a  person  accused  of 
failure  to  procure  a  license  or  pay  a  tax  imposed  by  the  internal-revenue  acts 
of  Congress  defend  on  the  ground  that  the  business  which  he  carries  on  is 
prohibited  by  a  state  law.10 

X.  Transfer  or  Assignment  of  Licenses.  —  License  statutes  and  ordi- 
nances frequently  provide  that  the  licenses  issued  shall  be  personal  privileges 
and  not  transferable;  11  and  even  in  the  absence  of  such  statutory  provision  it 
is  generally  held  that  licenses  imposed  for  regulation  are  not  transferable, 
although  it  may  be  otherwise  in  regard  to  so-called  licenses  which  are  imposed 
solely  for  revenue  purposes. 12    Where  a  statute  authorizing  the  transfer  of 

1.  Contra  —  Punishment  by  Fine  or  Imprison-  7.  Doing  Business  Without  License  Single 
ment  Valid.  —  Cousins  v.  Slate,  50  Ala.  113,  20  Offense.  —  Nashville,  etc.,  K.  Co  v.  Attalla,  118 
Am.  Rep.  290,  McCaskell  v.  State,  53  Ala.  Ala.  362.  But  see  Information  against  Jager, 
510;  Matter  of  Guerrero,  69  Cal  88;  Stewart  v.  29  S.  Car.  438,  holding  that  payment  of  a  pen- 
Polts,  49  Miss.  749;  St.  Louis  v.  Kriox,  6  Mo.  alty  does  not  amount  to  a  satisfaction  of  the 
App.  247;  People  v.  Mulholland,  82  N.  Y.  324;  license  fee  so  as  to  bar  a  second  prosecution. 
State  v.  Cohen,  84  N.  Car.  771;  Charleston  v.  8.  State  v.  Myers,  63  Mo.  324. 

Oliver,  16  S.  Car.  47;  Ex  p.  Schmidt,  2  Tex.  9.  State  v.  Foster.  22  R.  I.  163. 

App.  196;  Ogden  City  v.  Crossman,  17  Utah  10.  License  Tax  Cases,  5  Wall.  (U.  S.)  462. 

66-  Com.  v.  Byrne,  20  Gratt.  (Va.)  165.  11.  Transfer   Prohibited  by  Statute. —  Hill  v. 

In  the  Absence  of  Statutory  Authority  a  village  Thixton,  94  Ky.  96;  Carter  z.  State,  60  Miss, 
cannot  make  the  violation  of  a  license  ordi-  456;  Temple  v.  Sumner,  51  Miss.  13,  24  Am. 
nance  a  misdemeanor.  Mt.  Pleasant  v.  Van-  Rep.  615;  Lewis  v.  Dugar,  91  N.  Car.  16;  Gib- 
sice,  43  Mich.  361,38  Am.  Rep.  193.  son  v.  Kauffield,  03  Pa.  St.  168;  Myerdock  v. 

2.  Daniels  v.  State,  150  Ind.  348.  Com..  26  Gratt.  (Va.)  988. 

3.  State  v.  Manz,  6  Coldw.  (Tenn.)  557.  As  to  Transfer  or  Assignment  of  Liquor  Licenses. 

4.  Amount  of  Penalty. —  A  city  may  impose  — See  the  title  Intoxicating  Liquors,  vol.  17, 
a  fine  for  violation  of  the  peddlers'  license  law  p.  232  tt  seq. 

which  is  less  than  that  imposed  by  statute  for  A  Change  in  the  Membership  of  a  Licensed  Firm 

the  same  offense.    That  section  of  the  state  is  not  a  transfer  within  I  he  statutory  prohibi- 

constitution  which  provides  that  no  municipal  lion.     Hill  v.  Trixton,  94  Ky.  96;  Carter  v. 

ordinance  shall  fix  a  penalty  for  a  violation  State,  60  Miss.  456. 

thereof  which  is  less  than  that  imposed  by  the  The  Employment  of  an  Agent  by  a  Licensed  Per- 
state  for  the  same  offense  docs  not  apply  to  son  is  not  a  transfer  within  the  st  itutory  pro- 
ordinances  that  are  merely  local  in  their  hibition.  Lewis  v.  Dugar,  91  N.  Car.  16;  Gib- 
operation.    Carlisle  v.  Heckinger,  103  Ky.  381.  son  v.  Kauffield,  63  Pa.  St.  168;  Myerdock  v. 

5.  Amount  of  Unpaid  License  or  Tax.  —  Frese  Com.,  26  Gratt.  (Va.)  988. 

v.  State,  23  Fla.  267;  Archer  v.  State,  9  Tex.  12.  License  for  Regulation  Not  Transferable.  — 

App.  78;  Crews  -/.  State,  10  Tex.  App.  292.  Munsell    v.    Temple,  8  111.  93:   Lombard  v. 

6.  Statutory  Remedy  Exclusive. —  Druggist  Cheever,  8  III.  469;  Lewis  v.  U.  S.,  Morr. 
Cases,  85  Tenn.  449.  (Iowa)  199;  Com.  v.  Winslow,  7  Pa.  Co.  Ct. 

Penalty  for  Peddling  Without  License  Enforce-  667;  Mayes  v.  Erwin,  8  Humph.  (Tenn.)  290. 

able  by  Distress.  —  Cowlcs  v.  Brittain,  2  Hawks  Licenses  for  Revenue  Only  Aro  Transferable. — 

(9  N.  Car.)  204.  Lewis  v.  V.  S.,  Morr.  (Iowa)  199. 
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ncciip.it ion  licenses  also  provides  that  such  a  transfer  shall  be  entered  on  the 
books  of  the  officer  issuing  the  license,  a  transfer  which  is  not  so  recorded 
does  not  authorize  the  transferee  to  engage  in  business,  but  it  is  valid  as 
between  the  parties.1 

XI.  Revocation  of  Licenses  —  in  General. —  A  license  from  a  governmental 
authority  is  not  a  contract,*  and  it  may  be  revoked  at  any  time  by  the 
authority  which  granted  it,  in  the  exercise  of  the  police  power,  on  return  of 
the  unearned  license  money.3  The  ordinance  or  statute  imposing  the  license 
may  provide  for  its  revocation  in  certain  contingencies,4  and  by  accepting  and 
acting  under  a  license,  the  licensee  consents  to  all  conditions  imposed  thereby, 
including  provisions  as  to  its  revocation.5 

A  License  to  a  Foreign  Corporation  to  do  business  in  the  state  is  always  revocable 
in  the  absence  of  an  express  contract  to  the  contrary,6  and  a  statute  providing 
that  such  a  license  shall  be  revoked  if  the  licensee  removes  a  suit  brought 
against  it  to  a  federal  court  is  valid.7 

Revocation  by  Mayor.  —  The  mayor  of  a  city  cannot  revoke  a  municipal  license 
unless  he  has  been  empowered,  by  ordinance,  to  do  so;8  but  an  ordinance 
providing  for  the  revocation  of  licenses  by  such  officer  is  valid.9 

Cause  for  Revocation.  — As  a  general  rule,  a  license  cannot  be  revoked  without 
cause. 10  And  where  a  city  charter  enumerates  the  causes  for  which  a  municipal 
license  may  be  revoked,  it  cannot  be  revoked  for  any  cause  not  enumerated. 1 1 

The  Repeal  of  a  License  Statute  or  Ordinance  does  not  per  se  revoke  existing  licenses.12 

An  Order  Granting  a  License  May  Be  Rescinded  at  any  time  before  the  license  is 
issued. 13 

Measure  of  Damages  for  Wrongful  Revocation.  —  Where  a  license  is  wrongfully 
revoked  the  licensee  is  entitled  to  recover  such  damages  as  he  has  actually 
sustained,  and  his  recovery  is  not  limited  to  the  amount  of  the  license  fee.11 

Mandamus  to  Review  Order  of  Revocation.  — -An  order  of  a  city  Council  revoking  a 

liquor  license  is  not  reviewable  by  mandamus  where  the  council  has  not 
exceeded  its  jurisdiction.15 

A  License  to  Set  Up  and  Run  a  Stationary  Steam  7.  Revocation  Because  of  Removal  of  Suit  to  Fed- 
Engine  on  certain  premises  passes  with  the  eral  Court.  —  See  the  title  Foreign  Corpora- 
premises  without  assignment.  Quinn  v.  Mid-  tions,  vol.  13,  p.  867;  and  see  State  v.  Doyle, 
dlesex  Electric  Light  Co.,  140  Mass.  log.  40  Wis.  175,  220,  22  Am.  Rep.  692. 

1.  Unrecorded  Transfer.  —  Michelson  v.  White,  8.  Greater  New  York  Athletic  Club  v.  Wur- 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  801;  Cox  ster,  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  YO443; 
v.  Trent,  1  Tex.  Civ.  App.  639.  Smilh  v.  Major.  8  Ohio  Cir.  Dec.  649. 

2.  License  Not  Contract.  —  People  v.  Raims,  9.  Mayor  May  Be  Authorized  to  Revoke,  —  Wig- 
20  Colo.  489;  Calder  v.  Kurby,  5  Gray  (Mass.)  gins  v.  Chicago  68  111.  372;  Child  v.  Bemus, 
597.  17  R.  I.  230.    Contra,  State  v.  St.  Paul,  34 

3.  License  Revocable  at  Any  Time.  —  Schwu-  Minn.  250. 

chow  v.  Chicago,  68  111.  444;  St.  Charles  v.  When  Mayor  Cannot  Be  Authorized  to  Revoke. 

Hackman,  133  Mo.  634;  Hirn  v.  State,  1  Ohio  — Greater  New  York  Athletic  Club  v.  Wur- 

£t.  15;  Stale  v.  Burgoyne,  7  Lea  (Tenn.)  173,  ster,  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 

40  Am.  Rep.  60;  Pearson  v.  Seattle,  14  Wash.  443. 

438.  Provision  for  Appeal  to  Court.  —  A  statute  giv- 

As  to  the  Revocation  of  Liquor  Licenses,  see  the  ing  to  the  mayor  of  a  city  discretionary  power 

title  Intoxicating  Liquors,  vol.  17,  p.  262  et  to  revoke  a  license,  subject  to  an  appeal  to  the 

seq.  Court  of  Quarter  Sessions,  is  valid.    In  re 

As  to  Necessity  for  Notice  of  Revocation,  see  Stedman,  14  Phila.  (Pa.)  376,  37  Leg.  Int.  (Pa.) 

Com.  v.   Kinsley,   133  Mass.  578;    Child  v.  444. 

Bemus.  17  R.  I.  230;  State  v.  Doyle,  40  Wis.  10.  Revocation  Without  Cause  Invalid.  —  Slate 

175,  220.  22  Am.  Rep.  692.  v.  Baker,  32  Mo.  App.  98.    But  see  Doyle  v. 

4.  Ordinance  or  Statute  May  Provide  for  Revo-  Continental  Ins.  Co.,  94  U.  S.  535. 
cation.  —  Com.    v.    Kinsley,  133    Mass.   578;  11.  State  v.  St.  Paul,  34  Minn.  250. 

Grand  Rapids  v.  Braudy,  105  Mich.  670,  55  Am.  12.  Repeal  of  Law.  —  Adams  v.  Hackett,  27 

St.  Rep.  472;  Child  -'.  Demus,  17  R.  I.  230.  N.  H.  289,  59  Am.  Dec.  376;  Hirn  v.  State,  1 

5.  Acceptance  of  License  Consent  to  Conditions  Ohio  St.  15;  Davis  v.  Slate,  2  Tex.  App.  425. 
Imposed.  —  Wiggins  v.  Chicago,  68  111.  372;  13.  Order  Granting  License  Rescinded.— Sights 
Com.  v.  Kinsley,  133  Mass.  578.  v.  Yarnalls,  12  Grait.  (Va.)  292. 

6.  Doyle  v.  Continenial  Ins.  Co.,  94  U.  S.  14.  Smith  v.  Major,  8  Ohio  Cir.  Dec.  649. 
540;  /Etna  Standard  Iron,  etc.,  Co.  v.  Taylor,  15.  Mandamus  to  Review  Revocation.  —  Miles 
4  Ohio  Dec.  180.  v.  State,  53  Neb.  305. 
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XII.  Recovery  Back  of  Money  Illegally  Exacted.  —  In  some  jurisdic- 
tions the  recovery  back  of  money  illegally  exacted  for  license  fees  or  taxes  is 
expressl}'  authorized  by  statute,1  and  there  are  a  few  decisions  which  hold  in 
general  terms  that  money  thus  paid  may  be  recovered  back  even  in  the 
absence  of  an  express  statutory  provision  to  that  effect;  2  but  by  the  great 
weight  of  authority  such  recovery  must  be  limited  to  cases  where  the  pay- 
ment was  involuntary,  and  cannot  be  allowed  where  the  money  was  volun- 
tarily paid,  even  though  the  law  imposing  the  tax  or  license  was  invalid.3  By 
the  term  "  involuntary  payment,"  as  here  used,  is  meant  a  payment  which  is 
involuntary  in  the  legal  sense,  and  not  merely  one  that  is  made  under  protest 
or  objection.  As  a  general  rule  the  payment  of  an  illegal  demand,  in  order 
to  be  involuntary,  must  be  made  to  release  the  person  or  property  of  the 
payor  from  detention,  or  to  prevent  the  seizure  of  either  by  a  party  acting 
under  what  appears  to  be  lawful  authority.4 

XIII.  Regulation  of  Licensed  Business  —  in  General.  —  A  licensed  business 
may  be  subjected  to  such  reasonable  regulations  as  are  necessary  for  the  pro- 
tection of  the  public  in  general,  or  of  persons  dealing  with  the  licensee;5  and 
a  licensee  who  takes  out  a  license  with  full  knowledge  of  the  conditions 
imposed  is  bound  thereby.6  But  it  has  been  held  that  after  a  license  has 
been  issued,  new  terms  and  conditions,  not  within  the  purview  of  the  license 
ordinance,  cannot  be  imposed  upon  the  licensee  by  the  city  council.7 

Posting  of  License  —  Requirement  of  License  Plates  or  Tags.  —  A  statute  imposing  an 


1.  Recovery  Authorized  by  Statute.  —  Caldwell 
v.  Lincoln,  19  Neb.  569;  Shelton  v.  Piatt,  139 
U.  S.  591,  in  which  case  a  statute  of  Tennessee 
was  construed  and  applied.  . 

2.  Money  Illegally  Exacted  May  Be  Recovered 
Back. —  Bruner  v.  Stanton,  102  Ky.  459;  Har- 
rodsburg  v.  Renfro,  (Ky.  1900)  58  S.  W.  Rep. 
795;  Orton  v.  Brown,  35  Miss.  426;  Ex  p. 
Ryan,  8  Ohio  Dec.  (Reprint)  299,  7  Cine.  L. 
Bui.  50. 

3.  No  Recovery  Allowed  Where  Payment  Was 
Voluntary  —  Arkansas.  —  Helena  v.  Dwyer,  65 
Ark.  155. 

California.  —  Maxwell  v.  San  Luis  Obispo 
County,  71  Cal.  466;  Grimbey  v.  Santa  Clara 
County,  68  Cal.  575;  O'Brien  v.  Colusa 
County,  67  Cal.  503. 

Colorado.  —  Walsh  v.  Denver,  ri  Colo.  App. 
523- 

Georgia.  —  Tatum  v.  Trenton,  85  Ga.  469; 
Savannah  v.  Feeley,  66  Ga.  31. 

Illinois.  —  Chicago  v.  Sperbeck,  69  111.  App. 
562;  Holder  v.  Galena,  19  111.  App.  409. 

Kentucky.  —  Bean  v.  Middlesboro,  (Ky.  1900) 
57  S.  W.  Rep.  478;  Maysville  v.  Melton,  102 
Ky.  72. 

Mississippi. — Jackson  v.  Newman,  59  Miss. 
385,  42  Am.  Rep.  367. 

Missouri.  —  Douglas  v.  Kansas  City,  147 
Mo.  428;  American  Union  Express  Co.  v.  St. 
Joseph.  66  Mo.  675,  27  Am.  Rep.  382. 

Ohio.  —  Mays  v.  Cincinnati,  1  Ohio  St.  269; 
./Etna  Standard  Iron,  etc.,  Co.  v.  Taylor,  4 
Ohio  Dec.  180. 

South  Carolina.  —  Robinson  v.  Charleston,  2 
Rich.  L.  (S.  Car.)  317,  45  Am.  Dec.  739. 

Tennessee.  —  Shelton  v.  Silverlield,  104 
Tenn.  67. 

Texas.  —  Baker  v.  Panola  County,  30 
Tex.  87. 

Wisconsin .  —  Neumann  v.  La  Crosse,  94  Wis. 
103. 

See  also  the  title  Intoxicating  Liquors,  vol. 
17,  pp.  272,  273. 


Mutual  Mistake  of  Law  Alone  Does  Not  Warrant 
Recovery. — Galveston  County  v.  Gorharn,  49 

Tex.  279. 

Recovery  Back  of  Unearned  Fee  Where  License 
Is  Revoked. —  Pearson  v.  Seattle,  14  Wash. 
438. 

Recovery  of  Interest  on  Payment  Allowed.  — 

Southern  R.  Co.  v.  Greenville,  49  S.  Car. 
449- 

4.  What  Payments  Are  Involuntary.  —  Scottish 
Union,  etc.,  Ins.  Co.  v.  Herriott,  109  Iowa  606, 
77  Am.  St.  Rep.  548;  Bean  v.  Middlesboro, 
(Ky.  1900)  57  S.  W.  Rep.  478;  Bruner  v.  Clay 
City,  100  Ky.  567;  Moore  v.  St.  Paul,  61  Minn. 
427;  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio 
St.  521;  Mays  v.  Cincinnati,  r  Ohio  St.  269; 
Toledo  v.  Bucchele,  10  Ohio  Cir.  Dec.  280; 
jEtna  Standard  Iron,  etc.,  Co.  v.  Taylor,  4 
Ohio  Dec.  180;  Robinson  v.  Charleston,  2  Rich. 
L.  (S.  Car.)  317,  45  Am.  Dec.  739;  Laredo  v. 
Loury,  4  Tex.  App.  Civ.  Cas.,  £  320;  Hoefling 
v.  San  Antonio,  85  Tex.  228;  Van  Buren  v. 
Downing,  41  Wis.  122. 

5.  Regulation  of  Licensed  Business  Valid.  —  In 
re  Bickerstaff,  70  Cal.  35;  Launder  v.  Chicago, 
nt  111.  291,  53  Am.  Rep.  625;  Lancaster  v. 
Edison  Electric  Illuminating  Co.,  8  Pa.  Co. 
Ct.  178. 

Regulation  of  Licensed  Pawnbrokers.  —  Cirand 

Rapids  v.  Braudy,  105  Mich.  670,  55  Am.  St. 
Rep.  472. 

Regulation  of  Milk  Dealers.  —  Stale  v.  Nelson, 
66  Minn.  166,  61  Am.  Si.  Rep.  3(19. 

A  Requirement  that  the  Licensee  Shall  Obtain  a 
Permit  from  the  Health  Officer  before  perform- 
ing certain  pels  is  valid.  State  v.  MrMahon, 
69  Minn.  265  ;  Toledo  v.  Converse,  1 1  Ohio  Cir. 
Dec.  479. 

As  to  the  Regulation  of  Licensed  Liquor  Dealers, 

see  the  tide  Intoxicating  Liquors,  vol.  17,  p. 
236. 

6.  Launder  v.  Chicago,  I  11  III.  291,  53  Am. 

Rep.  625. 

7.  State  v.  Pamperin,  42  Minn.  320. 
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Repeal  of  Statutes.    OCCUPA  TION,  ETC.,  TAXES— ODIUM. 


Definitions. 


occupation  tax  or  License  may  also  require  that  the  licensee  shall  post  his 
license  in  his  place  of  business,1  or  register  his  name  and  place  of  business 
before  receiving  a  license,2  or  attach  license  tags  to  the  articles  which  he 
sells,3  or  affix  license  plates  to  the  vehicles  used  in  his  business.4 

XIV.  Repeal  of  Statutes  and  Ordinances.  —  A  statute  imposing  a  license 
or  occupation  tax  will  not  be  construed  as  repealing  by  implication  a  prior 
statute  on  the  same  subject  unless  there  is  such  repugnance  or  conflict  between 
the  positive  and  material  provisions  of  the  two  acts  that  they  cannot  stand 
together;5  but  when  such  repugnance  exists,  the  later  statute  or  ordinance 
must  stand  as  the  last  expression  of  the  legislative  will.6  The  repeal  of  a 
statute  empowering  a  city  to  impose  licenses  operates  as  a  repeal  of  license 
ordinances  enacted  thereunder.7 

Effect  of  Repeal  on  Accrued  Liability.  —  The  repeal  of  a  statute  imposing  an  occu- 
pation tax  thu  s  not  affect  the  liability  of  a  person  against  whom  the  tax  has 
accrued  ;  H  nor  does  it  stop  proceedings  which  are  pending  for  the  recovery  of 
the  tax.9  But  in  Tennessee  it  has  been  held  that  the  legislature  may,  by 
express  enactment,  release  accrued  privilege  taxes.10 


OCCUPYING  CLAIMANTS'  ACTS.  —  See  the  title  Improvements,  vol.  16, 
p.  62. 

OCCUR. — -The  word  "occur"  means  to  happen,  in  its  general  and  most 
popular  sense.11 

OCEAN.  (See  also  Sea.)  — The  terms  "the  sea,"  the  "high  seas,"  and 
"  the  ocean  "  mean  much  the  same  thing.13 

"OCTB."  —  See  the  title  ABBREVIATIONS,  vol.  1,  p.  99,  note. 
ODIUM.  —  See  note  13. 


1.  Posting  of  License  Required.  —  Hewitt  v. 
Fitzgerald,  104  Ga.  742,  holding  that  the 
offense  of  doing  business  without  a  license  is 
not  the  same  as  the  offense  of  failing  to  post 
the  license  in  the  place  of  business;  Com.  v. 
Cusick,  120  Mass.  183,  holding  that  on  a  prose- 
cution under  a  statute  requiring  that  a  ped- 
dler's name,  residence,  and  the  number  of  his 
license  be  posted  upon  his  parcels  or  vehicles, 
the  defendant  cannot  set  up  the  defense  that 
he  has  no  vehicle,  or  that  the  parcels  which  he 
sells  are  carried  on  his  person. 

2.  Registry  Required.  —  McGhee  v.  State,  92 
Ga.  24;  Rome  v.  McWilliams,  52  Ga.  251. 

3.  Brown  v.  Raisin  Fertilizer  Co.,  124  Ala. 
221,  holding  that  a  sale  of  property  was  void 
under  the  statute  where  the  vendor  failed  to 
attach  license  tags  to  the  property  sold  before 
the  sale  was  consummated  by  delivery,  and 
where  there  was  no  agreement  that  the  pur- 
chaser was  to  attach  tags  supplied  to  him  by 
the  vendor  after  delivery  of  the  property. 

4.  License  Plates  on  Vehicles.  —  Wilson  v.  Lex- 
ington, (Ky.  1899)  49  S.  W.  Rep.  806;  St.  Louis 
v.  Weitzel,  130  Mo.  600. 

5.  Repeal  by  Implication  Not  Favored.  —  Adams 
Express  Co.  v.  Lexington,  83  Ky.  657;  Adams 
Express  Co.  v.  Owensboro,  85  Ky.  265;  Wood- 
ward v.  Com.,  (Ky.  1887)  7  S.  W.  Rep.  613; 
Hunter  v.  Memphis,  93  Tenn.  571;  Cate  v. 
State,  3  Sneed  (Tenn.)  120. 

6.  Barnard  v.  Gall,  43  La.  Ann.  959;  De 
Lano  v.  Doyle,  120  Mich.  258;  ./Etna  F.  Ins. 
Co.  v.  Reading,  119  Pa.  St.  417. 

7.  Washington  v.  Sherwood,  9  Pa.  Dist.  766. 

8.  State  v.  Nashville  Sav.  Bank,  16  Lea 
'Tenn.)  in. 

9.  Com.  v.  Robb,  14  Pa.  Super.  Ct.  597. 
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10.  Demoville  v.  Davidson  County,  87  Tenn. 
214. 

11.  Occur. — Johnson  v.  Humboldt  Ins.  Co.,  91 
111.95. 

Fire  Insurance  —  After  Loss  or  Damage  Shall 
Occur.  —  See  the  title  Fire  Insurance,  vol.  13, 
pp.  387-389- 

Occurring — Witnesses.  (See  also  the  title 
Witnesses.) — A  statute  authorized  the  testi- 
mony of  the  surviving  party  as  to  any  rele- 
vant matter  occurring  before  the  death  of  the 
opposite  party,  provided  that  such  matter 
occurred  between  himself  and  another  who 
was  competent  to  testify,  or  that  it  occurred  in 
the  presence  of  some  other  living  competent 
witness.  It  was  held  that  this  act  applied  only 
to  conversations  or  to  events  transpiring  be- 
tween or  in  the  presence  or  hearing  of  the 
witness  and  other  parties,  and  not  to  mere 
physical  facts,  or  to  a  state  of  facts  described 
by  other  witnesses  in  their  testimony.  Thomas 
v.  Miller,  165  Pa.  St.  216. 

12  U.  S.  v.  New  Bedford  Bridge,  1  Woodb. 
&  M.  (U.  S.)  487. 

13.  Odium  —  Change  of  Venue.  (See  also  the 
title  Change  of  Venue,  4  Encyc.  of  Pi.,  and 
PR-  373-)  —  A  statute  authorized  a  change  of 
venue  upon  application  supported  by  an  affi- 
davit showing  that  odium  attached  to  the 
applicant  or  to  his  cause  of  action  or  defense 
on  account  of  local  prejudice.  In  construing 
this  statute  the  court  said:  "Odium  means 
'  hatred,'  '  dislike,'  and  in  the  sense  in  which 
the  term  is  employed  in  the  statute  it  implies 
such  ageneral  ill  feeling  towards  a  party  to  an 
action  as  will  render  it  uncertain,  at  least, 
whether  the  cause  can  be  tried  by  impartial 
triers,  free  from  an  atmosphere  impregnated 
Volume  XXI. 


Definitions. 
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Definitions. 


OF.  —  See  note  I. 

0.  F.  B.  A.  —  See  the  title  ABBREV 

with  malice  or  corrupting  prejudices."  Brow 
v.  Levy,  3  Ind.  App.  46S. 

1.  "Of"  and  "From"  Distinguished.  —  Where 
the  ground  for  divorce  is  that  the  husband  has 
been  absent  more  than  three  years  "  without 
being  heard  of,"  it  is  not  a  sufficient  compli- 
ance with  the  statute  to  prove  that  he  has  not 
been  heard  "  from  "  within  that  time.  Fel- 
lows v.  Fellows,  8  M.  H.  162.  See  also  Rives 
v.  M'Losky,  5  Stew.  &  P.  (Ala.)  338. 

Boundary  —  "  Of  "  as  Word  of  Exclusion.  (See 
also  the  title  Boundaries,  vol.  4,  p.  756.)  —  A 
description  of  a  boundary  line  was^as  follows: 
"  Thence  from  the  lower  southerly  mill-post 
following  down  the  brook  four  hundred  and 
fifty-six  feet,  with  four  rods  of  land  on  the 
southerly  side  of  the  brook."  In  construing 
this  the  court  said:  "  The  word  o/"as  well  as 
the  word  1  from  '  is  used  as  a  term  of  exclu- 
sion." Haight  71.  Hamor,  83  Me.  460.  See 
also  Bonney  w.  Morrill,  52  Me.  256. 

"Of"  Equivalent  to  "After." — Of  is  some- 
times the  equivalent  of  "  after;  "  e.g.,  "  with- 
in twenty-one  days  of  the  execution."  Wil- 
liams v.  Burgess,  12  Ad.  &  El.  635,  40  E.  C.  1.. 
143,  following  Ex p  Fallon.  5  T.  R.  283. 

"Of"  in  Sense  of  "Among"  —  "Of  Her  Heirs."— 
A  testator  provided  that  a  devisee  for  life 
should  have  the  power  of  appointment  to  whom 
she  might  think  proper  of  h.er  he: is.  In  con- 
struing this  provision  the  court  said:  "  The 
testator  in  this  case  only  means  that  she  may 
appoint  any  one  or  more  of  her  legal  heirs. 
Her  selection  is  limited  to  that  class;  she  may 
select  among  them.  This  is  the  import  of  the 
word  of  in  the  portion  of  the  will  above  quoted. 
She  could  not,  in  executing  this  power,  go  out 
of  this  class,  her  legal  heirs."  Milhollen  v. 
Rice,  13  W.  Va.  532. 

"  Of "  Equivalent  to  "At."  —  In  construing  a 
devise  of  "  my  estate  0/ Ashton  "  it  was  held 
that  of  was  equivalent  to  "  at,"  and  that  the 
devise  could  not,  by  extrinsic  evidence,  be  ex- 
tended to  property  out  of  though  contiguous 
to  Ashton.  Doe  v.  Oxenden,  3  Taunt.  147. 
But  of  this  construction  it  has  been  suggested 
that  "  the  distinction  between  a  devise  of  '  my 
estate  of  Ashton,'  and  a  devise  of  '  my  estate 
called  Ashford  Hall  '  is,  upon  the  words,  not 
very  perceptible."  1  Jarman  on  Wills  (6th 
ed.)  309. 

"Of"  Equivalent  to  "Belonging  To"  Prop- 
erty. —  When  a  statute  applied  to  the  "  burial 
ground  of  any  parish,"  it  was  held  that  the 
burial  ground  must  be  the  property  of  the 
parish  and  not  merely  be  in  the  parish.  Reg. 
v.  Burial  Board.  2  B.  &  S.  703,  no  E.  C.  L. 
703.  See  also  Davis  v.  State,  38  Ohio  St.  506; 
Carlisle  v.  Marshall,  36  Pa.  St.  401;  Com.  v. 
Posey,  4  Call.  (Va.)  114. 

"Of"  Meaning  "  By."  —  A  deed,  after  men- 
tioning, in  the  description  of  one  parcel  of 
land  conveyed,  a  county  road,  conveyed  also 
"all  the  land  situate  and  lying  north  o/the 
road  aforesaid,  bounded  north  of  the  heirs  of 
M.  C.'s  land,  and  west  on  "  another  road  dis- 
tinctly identified.  It  was  held  that  the  words 
"  bounded  north  of  the  heirsof  M.  C.'s  land  " 
must  be  construed  as  defining  the  northern 
boundary  of  the  premises  granted ;  either  upon 


ations,  vol.  i,  p.  97,  note. 

the  ground  that  the  word  of  in  the  clause  was 
used  in  its  obsolete,  but  perfectly  grammati- 
cal, meaning  of  "  by,"  as  in  the  familiar  ex- 
amples, "  seen  of  men,"  "  led  of  the  spirit," 
"  tempted  of  the  devil,"  or  upon  a  presump- 
tion that  the  scrivener  inadvertently  repealed 
of,  which  he  had  used  correctly  in  previous 
boundaries,  instead  of  substituting  "  on  "  as 
he  should  have  done  conformably  to  a  change 
of  expression,  and  as  he  properly  did  in  the 
boundary  next  following.  Hannum  71.  Kings- 
ley,  107  Mass.  361. 

"Of"  Equivalent  to  "Manufactured  By." — 
Powell  v.  Horton,  2  Bing.  N.  Cas.  668,  29  E. 
C.  L.  452. 

"  Of  and  Concerning."  (See  also  the  title  Libel 
and  Slander,  vol.  18,  p.  881.) —  In  an  action 
for  libel,  the  declaration  stated  that  the  plain- 
tiff was  an  attorney  and  had  been  employed 
as  vestry  clerk  in  the  parish  of  A,  and  stated 
several  other  matters  of  fact,  and  then  alleged 
that  the  defendant  falsely  and  maliciously 
published  of  and  concerning  the  matters  afore- 
said the  libel,  etc.  Holroyd,  J.,  said:  "  That 
is  a  general  allegation,  which  is  not  to  be  con- 
sidered as  extending  to  all  and  every  the 
matters  aforesaid.  In  the  case  of  Rex  v. 
Home,  2  Cowp.  672,  the  libel  was  alleged  to  be 
'  of  and  concerning  '  the  government.  That 
was  considered  not  to  import  that  it  was  of 
and  concerning  every  branch  of  the  govern- 
ment, but  that  it  was  of  and  concerning  some 
one  branch  of  the  government.  But  there  it 
was  also  alleged  to  be  of  and  concerning  the 
employment  of  the  king's  troops;  that  was 
held  not  to  import  that  it  was  '  of  and  concern- 
ing the  general  emplovment  of  all  troops;  ' 
but  it  was  held  that  the  allegation  was  sus- 
tained by  proof  of  a  libel  of  and  concerning 
any  part  of  the  king's  troops."  May  v. 
Brown,  3  B.  &  C.  113,  10  E.  C.  L.  33. 

And  in  Hays  v.  Brierly,  4  Watts  (Pa.)  394, 
the  phrase  "  of  and  concerning  the  said  plain- 
tiff "  was  held  to  be  sufficiently  specific  in  a 
declaration  for  libel,  except  perhaps  in  very 
special  cases. 

In  an  Action  on  an  Award  the  declaration 
stated  the  award  to  tc  made  "  of  and  concern- 
ing the  premises."  It  was  held  upon  the 
pleadings  that  as  the  award  was  expressly 
made  "  of  and  concerning  the  premises,"  the 
court  would  intend  that  the  arbitrator  had  ad- 
judicated upon  all  matters  referred  to  him; 
and  that  if  he  had  not  done  so.  the  omission 
should  have  been  shown  by  plea.  Perry  v. 
Mitchell.  12  M.  &  W.  802.  See  also  Dunn  v. 
Warlters,  9  M.  &  W.  296. 

Of  in  the  Sense  of  "  Concerning  "  or  "  Relating 
To."  — Hays  v.  Richardson,  1  Gill  &  J.  (Md.) 
380. 

Of  in  the  Sense  of  Owed  To.  —  An  assignment 
which  directed  the  assignee  to  pay  the  respec- 
tive debts  of  the  creditors  of  the  assignor  was 
sustained  as  meaning  not  the  pavment  of  debts 
owed  by  the  creditors,  but  payments  of  debts 
owed  to  the  creditors  by  the  assignor.  Pine 
v.  Kikert,  21  Barb.  (N.  Y.)475. 

Of  and  To.  —  An  alteration  of  a  bond,  correct- 
ing it  by  substituting  in  it  the  word  "  to  "  for 
of,  was  held  to  be  immaterial,  both  because  it 
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Definitions. 


OFF.     See  note  i 
OFFAL, 
thrown  away 
OFFENSE 

8.  p.  251 


Offal  is  defined  to  be  waste  meat,  carrion,  refuse;  that  which  is 

of  no  value  or  fit  only  for  beasts.2 


OFFENDER  -  OFFENDING.    (See  also  CRIME  —  CRIMINAL, 
_nd  see  the  titles  Criminal  Law,  vol.  8,  p.  274;  Jeopardy, 
vol.  17,  p.  580.)  —  An  offense  is  a  breach  of  the  laws  established  for  the  pro- 


did  not  alter  ihc  meaning  and  construction  of 
the  bond  and  because  the  condition  was  absurd 
with  o/!n  the  place  of  "  to."    U.  S.  v.  Hatch, 

1  Paine  (U.  S.)342.  See  also  Alston  v.  Alston. 
34   Ala.    25.     And   see   generally   the  title 

Al.  l>  RATION  OK   INSTRUMENTS,  Vol.  2,  p.  l8l. 

Of  and  With  An  indictment  charged  the 

playing  to  have  been  at  a  game  of  cards  or 
dice.  The  statutory  form  provided  that  the 
charge  should  be  of  playing  "  at  a  game  with 
cards  or  dice.'  It  was  held  that  the  difference 
was  immaterial.  The  court  said:  "A  game 
of  cards  is  necessarily  a  game  with  cards,  and 
a  game  of  dice  is  necessarily  a  game  with 
dice."    Cochran  v.  State,  30  Ala.  546. 

"Of"  and  "For"  Synonymous.  —  See  Slymer 
v.  State,  64  Md.  242. 

Of  the  Blood  In  Cutter  v.  Waddingham,  22 

Mo.  263,  it  was  held  that  where  the  statute  ex- 
cluded all  those  who  were  not  "  of  the  blood  " 
of  the  ancestor,  the  words  "  of  the  blood  "  ex- 
cluded those  only  who  had  none  of  the  blood  of 
the  ancestor  from  whom  the  estale  came,  with- 
out reference  lo  proportion  or  quantity. 

So  "  of  the  blood  "  includes  the  half-blood. 
Matter  of  Ehu.  9  Hawaii  395.  See  also  Cole  v. 
Bitley,  2  Curt.  (U.  S.)  562;  Gardner  v.  Collins, 

2  Pel.  (U.  S.)  58;  Beebee  v.  Griffing,  14  N.  Y. 
235.    And  see  the  title  Succession. 

Of  the  Body. — "The  distinction  between 
heirs  of  the  body  and  heirs  on  the  body  must 
be  attended  to;  where  '  heirs  of  the  body 
of  the  husband  begotten  by  him  on  the  body  of 
the  wife  '  are  spoken  of,  the  heirs  intended  are 
the  heirs  of  the  body  of  the  husband.  *  *  * 
but  they  are  restricted  by  the  words  '  on  the 
body  of  the  wife'  to  a  particular  class  of  the 
heirs  of  the  body  of  the  husband,  namely,  those 
that  he  has  by  her.  '  Heirs  begotten  by  the 
husband  of  the  body  of  the  wife  '  means  '  heirs 
of  the  body  of  the  wife,'  but  they  are  restricted 
to  the  heirs  begotten  by  the  husband.  On  the 
other  hand,  '  heirs  begotten  by  the  husband  on 
the  body  of  the  wife  '  means  the  heirs  of  their 
two  bodies,  because  the  word  '  heirs  '  is  not 
applied  to  the  one  more  than  the  other." 
Elphinstone  on  Deeds  235. 

if  an  estate  be  limited  by  deed  to  husband 
and  wife  and  the  heirs  on  the  body  of  the  wife 
by  the  husband  to  be  begotten,  both  have  an 
estate  tail.  But  if  the  remainder  be  limited 
to  the  heirs  of  the  body  of  the  wife  by  the  hus- 
band to  be  begotten,  the  estate  tail  vests  in 
the  wife  solely.  Denn  v.  Gillot,  2  T.  R. 
431- 

Of  Course.  —  When  a  writ  is  spoken  of  as 
issuing  as  "  of  course,"  the  term  "  means  ac- 
cording to  the  course  and  practice  of  the  court 
from  which  it  issues;  and  it  is  competent  for 
the  court  to  prescribe  the  precise  course  in 
which  it  shall  issue."  Yates  v.  People,  6  Johns. 
(N.  Y.)  359. 

Of  a  Place.  —  When  a  person  is  spoken  of  as 
being  of  a  certain  place,  it  is  meant  that  he  is 


a  resident  of  that  place.  Reg.  v.  Rotherham, 
2  Q-  B.  557,  42  E.  C.  L.  806;  Reg.  v.  Flockton, 
2  Q-  B.  539,  42  E.  C.  L.  797;  Reg.  v.  Toke,  8 
Ad.  &  El.  232,  35  E.  C.  L.  382;  Ivey  v.  Stale, 
112  Ga.  178;  Johnson  v.  Hilton,  etc..  Lumber 
Co.,  103  Ga.  223;  Potter  v.  Miller,  3  Wend. 
(N.  Y.)  329. 

In  McCulla  v.  Beadleston,  17  R.  I.  25.  it 
was  held  that  a  person  might  be  properly  de- 
scribed as  "  of  New  York,"  and  yet  be  so 
much  or  so  frequently  in  Rhode  Island  as  to 
be  readily  amenable  to  the  jurisdiclion  of  that 
state. 

The  Preposition  "  Of  "  May  Be  Disregarded  under 

certain  circumstances.  See  Indianapolis  v. 
Huegele,  115  Ind.  581;  State  v.  Acuff,  6 
Mo.  54. 

1.  Off  Its  Lines  —  Tickets  and  Fares.    (See  also 

the  title  Tickets  and  Fares.) — A  railroad 
ticket  provided  that  the  company  should  not 
be  responsible  for  any  delay,  detention,  or 
other  loss  or  injury  arising  ojf  its  lines.  In 
construing  this  provision  Blackburn,  J.,  said: 
"  The  luggage  in  one  sense  was  off  the  Mid- 
land line  not  being  actually  on  the  line  which 
is  the  property  of  the  Midland  company.  But 
I  think  '  off  the  line  '  must  be  understood  as 
equivalent  to  out  of  their  custody,  and  in  the 
custody  of  some  other  company."  Kent  v. 
Midland  R.  Co.,  L.  R.  10  Q.  B.  5. 

2.  Offal.  —  Read  v.  Granberry,  8  Ired.  L.  (30 
N.  Car.)  112,  in  which  case  it  was  held  that 
where,  in  a  lease  for  a  fishery,  it  was  stipulated 
that  the  lessor,  as  a  consideration  for  the  lease, 
should  be  entitled  to  all  the  offal,  the  lessees 
might  put  up  their  fish  whole,  so  as  to  leave 
no  offal;  and  the  court  further  held  that  noth- 
ing is  offal  at  a  fishery  which  is  fit  for  food 
and  is  consumed  or  sold  for  that  purpose. 

In  St.  Louis  v.  Robinson,  135  Mo.  469,  it 
was  said:  "  Offal  is  defined  as  follows:  '  r. 
That  which  falls  off.  as  a  chip  or  chips  in 
dressing  wood  or  stone;  that  which  is  suffered 
to  fall  off  as  of  little  value  or  use.  2.  Waste 
meat;  the  parts  of  a  butchered  animal  which 
are  rejected  as  unfit  for  use.  3.  Refuse  of  any 
kind;  rubbish.'  "  And  in  that  case  it  was 
held  that  the  term  did  not  include  the  trimmed 
heads,  feet,  and  bones  of  beeves  from  which 
the  flesh  and  skin  had  been  removed,  which 
were  fresh  and  clean,  and  from  which  there 
was  no  offensive  odor. 

In  Grand  Rapids  v.  De  Vries,  123  Mich.  579, 
it  was  said:  "  In  section  3  of  the  ordinance 
the  words  '  garbage  '  and  offal  are  defined  to 
include  every  refuse  accumulation  of  animal, 
fruit,  or  vegetable  matter,  liquid  or  otherwise, 
that  attends  the  preparation,  use,  cooking, 
dealing  in,  or  storing  of  meat,  fish,  fowl,  fruit, 
or  vegetables.  These  matters,  in  and  of  them- 
selves, are  regarded  as  nuisances;  that  is,  the 
ordinary  and  accepted  meaning  of  the  words 
'  garbage  '  and  offal  is  such  refuse  matters 
that  in  and'of  themselves  are  nuisances." 
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tection  of  the  public,  as  distinguished  from  an  infringement  of  mere  private 
rights;  a  punishable  violation  of  law;  a  crime  ;  also,  sometimes,  a  crime  of 
the  lesser  grade;  a  misdemeanor;  any  crime  or  act  of  wickedness.  The  word 
is  used  as  a  genus,  comprehending  every  crime  and  misdemeanor,  or  as  a 
species,  signifying  a  crime  not  indictable  but  punishable  summarily  or  by  the 
forfeiture  of  a  penalty.  Offenses  are  divided  into  three  classes,  viz.,  treasons; 
felonies,  or  major  offenses;  and  misdemeanors,  or  minor  offenses.1 

OFFENSIVE.  (See  generally  the  title  NUISANCES,  ante,  p.  679.) —  See  note  2. 


1.  Offense.  —  Abb.  L.  Diet.;  Bouv.  L.  Diet. 
See  also  Moore  v.  Illinois,  14  How.  (U.  S.)  19; 
Coleman  v.  Tennessee,  97  U.  S,  537:  U.  S.  v. 
1412  Gallons  Distilled  Spirits,  10  Blatchf.  (U. 
S  )  432;  State  v.  Whittemore,  50  N.  H.  245; 
People  v.  French,  102  N.  Y.  5S3;  People  v. 
Welch,  74  Hun  (N.  Y.)  480;  State  v.  Rankin, 
4  Coldw.  (Tenn.)  155;  lilies  v.  Knight,  3  Tex. 

An  offense  means  an  act  for  which  a  criminal 
punishment  may  by  law  be  inflicted.  State  v. 
Jager,  19  Wis.  235.  See  also  Reg.  v.  Sutcliffe, 
13  Q.  B.  833,  66  E.  C.  L.  833;  Lindsey  v.  State, 
48  Ala.  170;  Wragg  v.  Penn  Tp.,  94  III.  18; 
Slate  v.  Thibodeaux,  48  La.  Ann.  603;  People 
v.  Hanrahan,  75  Mich.  619;  State  v.  Oleson, 
26  Minn.  516;  Territory  v.  Ye  Wan,  2  Mont. 
480;  People  v.  Board  of  Police  Com'rs,  39 
Hun  (N.  Y.)  507;  Behan  v.  People,  17  N.  Y. 
520;  Austin  v.  Cameron,  83  Tex.  354. 

Offense  and  Crime  Synonymous.  —  See  Burgess 
v.  State,  44  Ala.  192;  State  v.  Cantieny,  34 
Minn.  1;  Slate  v.  Jager,  19  Wis.  235;  and  see 
Crime  —  Criminal,  vol.  8,  p.  251. 

Offense  Synonymous  with  Misdemeanor.  —  See 
Fetter  v.  Wilt,  46  Pa.  St.  460.  See  also 
Misdemeanor,  vol.  20,  p.  802. 

Criminal  Act.  —  A  statute  provided  that  upon 
the  indictment  for  an  offense  consisting  of 
different  degrees  of  crime,  the  jury  might  con- 
vict of  an  offense  in  a  degree  inferior  to  the 
one  charged  in  the  indictment.  It  was  held 
that  the  word  offense,  as  thus  used,  meant  ihe 
criminal  act  of  the  accused,  and  not  the  crime 
as  defined  by  law.  Dedieu  v.  People,  22  N. 
Y.  185.  See  also  Dill  v.  State,  35  Tex.  Crim. 
242;  Moundsville  v.  Fountain,  27  W.  Va.  195. 
And  see  the  title  Jeopardy,  vol.  17,  p.  580. 

Arrest  for  Debt.  —  The  affidavit  and  proof  re- 
quired by  Gen.  Stat.  Mass.,  c.  124,  §  5  (Pub. 
Stat.  Mass.  1882,  c.  162,  §  17),  before  a  person 
may  be  arrested  in  a  civil  action,  do  not  con- 
stitute a  charge  of  an  offense  to  which  the 
debtor  is  "  held  to  answer,"  within  the  twelfth 
article  of  the  Declaration  of  Rights.  Frost's 
Case,  127  Mass.  550. 

Disbarment.  —  The  removal  of  an  attorney 
from  the  bar  is  not  a  criminal  procedure  in 
which  the  party  has  a  right,  under  the  consti- 
tution of  Massachusetts,  to  a  full,  formal,  and 
substantial  description  of  the  offense  charged. 
Randall,  Petitioner.  1 1  Allen  (Mass.)  473;  Ran- 
dall v.  Brigham,  7  Wall.  (U.  S.)  523. 

Violation  of  Ordinance.  (See  also  the  title 
Ordinances,  post.) — Where,  by  a  constitu- 
tional provision,  a  governor  had  power  to 
pardon  all  offenses  except  treason  and  cases 
of  impeachment,  it  was  held  that  the  term 
offenses,  as  there  used,  meant  violations  of 
state  laws.  The  court  said:  "  That  there  is  a 
well-recognized  distinction  between  the  nature 
of  offenses  which  consist  in  violation  of  city 
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ordinances  and  of  those  which  consist  in  the 
violation  of  a  state  law,  is  pointed  out  in  Dillon 
on  Municipal  Corporations  (4th  ed.),  §  429." 
State  v.  Renick,  157  Mo.  300. 

It  has  been  held  that  "  the  term  '  crime  '  or 
'  public  offense,'  as  used  in  the  general  laws, 
is  not  understood  as  referring  to  the  so-called 
offenses  against  a  municipal  government." 
Slate  v.  Lee,  29  Minn.  451.  But  compare  State 
v.  West,  42  Minn.  147;  State  v.  Cantieny,  34 
Minn.  1. 

Offender.  —  A  statute  provided  that  "  if  any 
person  shall,  contrary  to  the  intent  of  the  act, 
or  right  of  the  author,  etc.,  represent  or  cause 
to  be  represented  without  the  consent  in  writ- 
ing of  the  author  or  other  proprietor  first  had 
and  obtained,  at  any  place  of  dramatic  enter- 
tainment within  the  limils  of  the  act,  any  such 
production  as  aforesaid  or  any  part  thereof, 
every  such  offender  shall  be  liable,"  etc.  I) 
was  held  that  an  offender,  within  the  meaning 
of  ihis  provision,  was  one  who  presented  such 
a  representation  without  the  consent  of  the 
author,  although  he  had  no  scienter  of  the 
author's  properly  right.  Lee  v.  Simpson,  3 
C.  B.  882,  54  E.  C.  L.  882. 

Offense  Not  Used  in  Criminal  Sense.  —  A  statute 
prohibited  the  sale  ai  auction  of  certain  goods, 
and  provided  thai  one  offending  against  its 
provisions  should  be  fined  a  certain  amount 
for  each  offense.  It  was  held  thai  the  words 
offending  and  offense,  as  here  employed,  were 
not  used  in  any  criminal  sense,  but  were  used 
in  the  sense  of  breaking  or  violating  the  pro- 
visions of  the  statute.  Ott  v.  Jordan,  116  Pa. 
St.  224. 

2.  Offensive.  (See  also  the  title  Building 
Restrictions  and  Restrictive  Agreements, 
vol.  5,  p.  8.)  —  In  construing  a  covenant  not 
to  carry  on  any  offensive  trade  or  business  on 
premises  demised,  much  will  depend  on  the 
situation  of  the  premises:  and  in  construing 
such  a  covenant,  it  is  particularly  worthy  of 
consideration  whether  such  trade  as  that  com- 
plained of  was  carried  on  there  at  the  time  of 
the  demise;  it  seems  that  a  trade  carried  on 
there  at  the  time  of  the  demise  would  not  be 
within  the  covenant.  Gutteridge  v.  Munyard, 
7  C.  &  P.  129,  32  E.  C.  L.  464- 

And  the  words  "  any  offensive  trade  "  must 
be  read  as  ejusdem  generis  with  those  that  fol- 
low. Doe  v.  Bird.  2  Ad.  &  El.  161.  29  E.  L.  C. 
57,  4  N.  &  M.  285,  in  which  case  it  was  held 
that  a  private  lunatic  asylum  was  not  an 
offensive  business. 

A  covenant  forbade  the  use  of  the  premises 
for  any  trade  or  business  injurious  or  offensive 
to  the  neighboring  inhabitants.  It  was  held 
that  the  use  of  the  premises  as  an  undertaker's 
eslablishment  was  offensive.  Rowland  v. 
Miller,  (N.  Y.  Super.  Ct.  Spec.  T.)  15  N.  Y. 
Supp.  702,  affumed  (>\  N.  Y.  Super.  Ct.  163. 
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OFFER.  (See  also  the  title  CONTRACTS,  vol.  7,  p.  88.)  —  A  proposition  to 
do  a  thing. 1  h  is  sometimes  a  convertible  term  with  "attempt."2  But  it 
has  been  held  that  there  is  a  distinction  between  "offering"  and  "promising" 
a  reward  to  a  voter.3 

OFFICER.     (See    also   the   titles   OFFICERS    AND   AGENTS    OF  PRIVATE 

Corporations,  post;  Public  Officers.)  —  See  note  4. 


The  business  of  a  butcher,  though  in  carry- 
ing it  on  beasts  are  slaughtered  on  the  prem- 
ises, is  not  necessarily  an  "  offensive,  noisy, 
or  noisome  "  trade  within  such  a  covenant. 
Cleaver  v.  Bacon,  4  Times  Rep.  27. 

1.  Offer.  —  Bouv.  L.  Diet.,  followed  in  People 
v.  Ah  Fook,  62  Cal.  494.  See  also  Riggs  v. 
Dennision,  3  Johns.  Cas.  (N.  Y.)  202. 

Offer  in  Writing.  —  See  Writing. 

Offered  for  Sale.  —  Where  oil  was  subiect  to 
inspection  if  offered  for  sale,  it  was  held  that 
oil  held  and  designed  for  sale  might  be  in- 
spected, though  not  yet  put  upon  the  market  for 
sale.    Willis  v.  Standard  Oil  Co.,  50  Minn.  296. 

Rescission.  (See  also  the  title  Rescission.)  — 
"  The  party  seeking  to  rescind  must  ordi- 
narily restore,  or  offer  to  restore,  whatever  he 
has  received  under  the  contract.  *  *  *  In 
the  discussion  of  this  queslion  ihe  word  offer 
is  frequently  used  by  courts  and  text  writers 
as  synonymous  with  '  tender,'  and  it  may  be 
properly  so  used  with  reference  to  articles 
capable  of  manual  delivery  and  actually  pro- 
duced."   Milliken  v.  Skillings,  89  Me.  183. 

Offered  and  Given.  —  Offered  in  a  bill  of  excep- 
tions is  not  the  equivalent  of  "  given;  "  e.  g., 
"  this  was  all  the  evidence  offered  in  the 
case,"  has  not  the  same  meaning  as  "  this 
was  all  the  evidence  givfn  in  Ihe  cause." 
Baltimore,  etc.,  R.  Co.  v.  Barnum,  79  Ind.  263. 
See  also  Good  wine  v.  Crane,  41  Ind.  335 ;  Wool- 
len v.  Wishmier,  70  Ind.  108. 


Offered  and  Introduced.  —  The  use  of  the  word 
offered  in  place  of  "  introduced,"  in  a  bill  of 
exceptions,  with  reference  to  the  introduction 
of  evidence,  is  sufficient  if  the  record  affirma- 
tively shows  that  all  the  evidence  offered  was 
introduced.  'I  he  error  occasioned  by  the  in- 
advertent use  of  the  word  offered  for  "  intro- 
duced," in  such  a  connection,  is  cured  by  the 
phrase,  "  this  was  all  the  evidence  given  in  the 
cause."    Harris  v.  Tomlinson,  130  Ind.  426. 

2.  Attempt.  —  Com.  v.  Harris,  I  Leg.  Gaz. 
(Pa.)  455- 

"  To  Offer  to  Vote  Ly  ballot  is  to  present  one's 
self,  with  proper  qualifications,  at  the  time 
and  place  appointed,  and  lo  make  manual  de- 
livery of  the  ballot  to  the  officers  appointed  by 
lav;  to  receive  it."  Morrison  v.  Springer,  15 
Iowa  346,  quoting  Chase  v.  Miller,  41  Pa.  St. 
419. 

3.  State  v.  Harker,  4  Harr.  (Del.)  559. 

4.  Officer  of  United  States.  —  A  sail  maker  at 
the  Washington  navy  yard,  appointed  by  a 
warrant  under  the  hand  of  the  secretary  of 
the  navy  and  seal  of  the  department,  is  an 
officer  of  Ihe  United  States  and  exempt  from 
militia  duty.  Sanford  v.  Boyd,  2  Cranch  (C. 
C.)  78.  See  generally  the  title  Militia,  vol. 
20,  p.  671. 

A  member  of  a  board  of  examining  surgeons, 
appointed  by  the  commissioner  of  pensions,  is 
not  an  officer  of  the  United  Slates.    U.  S.  v. 
Van  Leuven,  62  Fed.  Rep.  62. 
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L  In  General,  836. 
II.  Election  of  Officers,  836. 

1 .  Power  of  Corporation  to  Elect  Officers,  836. 

2.  Qualifications  and  Eligibility  of  Directors,  837. 

a.  In  General,  837. 

b.  As  to  Residence  or  Citizenship,  837. 

c.  As  to  Ownership  of  Stock,  837. 

3.  Elections,  838. 

a.  In  General,  838. 

b.  Calling  and  Notice,  838. 

c.  Place  of  Election,  839. 

d.  Time  of  Ejection,  839. 

e.  Conduct  of  Elections,  840. 

(1)  ///  General,  840. 

(2)  Inspectors,  840. 

(3)  Votes  and  Voting,  840. 

(4)  '  Effect  of  Irregularities  or  Fraud,  842. 


(5)  Judicial  Control  of  Elections,  843. 

f.  Proceedings  to  Review  Elections,  843. 

(1)  In  Equity,  843. 

(2)  Statutory  Remedy,  843. 

(3)  Qu0  Warranto,  844. 

g.  Number  of  Directors,  844. 

(1)  In  General,  844. 

(2)  Partial  Election,  845. 

(3)  Reduction  of  Number,  845. 

(4)  Filling  Vacancies,  845. 


V.  Term  of  Office,  847. 
VI.  Resignation,  848. 

VII.  Removal  and  Vacation  of  Office,  849. 
VIII.  Appointment  of  Agents,  851. 

1 .  Power  of  Appointment,  85 1 . 

2.  Mode  of  Appointment,  851. 

IX.  Authority  and  Powers,  852. 

1.  ///  General,  852. 


III.  Acceptance  of  Office,  845. 

IV.  Qualification,  846. 

1.  Oath,  846. 

2.  Bond,  846. 
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Implied  Authority,  853. 
Estoppel  of  Corporation  to  Deny  Authority,  853. 
Ratification  of  Unauthorized  Acts,  853. 
Proof  of  Authority,  854. 


a.  In  General,  854. 


c.  Notice  of  Authority,  855. 
L-— 53  833 


b.  /'resumption  of  Authority,  855. 


21  C.  of 


Volume  XXI. 


OFFICERS  AND  AGENTS 


6.  Delegation  of  Authority,  856. 

a.  1 11  General  —  Employment  of  Agents,  856. 

b.  Executive  Committee,  856. 

7.  Estoppel  of  Officer  or  Agent  to  Deny  Authority,  857. 

8.  Authority  and  Powers  of  Particular  Officers,  857. 

a.  P 'resident,  857. 

(1)  In  General,  857. 

(2)  Under  Special  Authority,  858. 

(3)  ///  Particular  Cases,  859. 

b.  Vice-President,  860. 

c.  Secretary,  861. 
it.  Treasurer,  861. 

General  or  Managing  Agent,  861. 
y.  Bank  Cashier,  862. 
^.  Directors,  863. 

(1)  ///  General,  863. 

(2)  Nature  of  Authority  as  Primary  or  Delegated,  864. 

(3)  Power  of  Directors  Exclusive,  864. 

(4)  Judicial  Control  of  Directors,  865. 
X.  Directors'  Meetings,  865. 

1.  Necessity  for  Meetings,  865. 

2.  Regular  or  Special  Meetings,  866. 

3.  i7a<v  of  Meeting,  866. 

4.  Calling  Meetings,  867. 

5.  Notice,  867. 

Necessity  for  Notice,  867. 
/>.   What  Is  Sufficient  Notice,  869. 
r.  Presumption  of  Notice,  869. 

6.  Quorum,  870. 

7.  Voting,  872. 

8.  Minutes,  873. 

XI.  Duties  and  Liabilities  of  Directors  and  Officers,  873. 
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CROSS-REFERENCES. 

For  matters  of  PROCEDURE,  see  the  title  OFFICERS  OF  PRIVATE  CORPO- 
RATIONS, in  the  Encyclopedia  of  Pleading  and  Practice,  vol.  15,  p.  60. 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see  in 
this  work  the  title  CORPORATIONS  {PRIVATE),  vol.  7,  p.  620,  and  cross- 
references  there  given. 

L  In  General.  —  A  corporation  being  an  artificial  person  is  from  its 
nature  incapable  of  acting  except  through  officers  or  agents,  by  whom  all  the 
authority  and  powers  conferred  upon  the  corporation  by  its  charter  must  be 
exercised.1  All  such  persons,  whether  officers  or  not,  are  the  mere  agents 
of  the  corporation  to  conduct  its  business  for  its  benefit  under  the  authority 
conferred  by  the  charter.*  The  offices  pertaining  to  a  corporation,  how- 
ever, are  defined  by  the  charter  and  by-laws,  and  its  officers  have  certain 
rights  incident  to  their  position  which  are  not  enjoyed  by  mere  employees. 
Their  duties,  mode  of  election,  term  of  office,  etc.,  are  defined  by  the  funda- 
mental law  of  the  corporation.  Ordinary  agents,  on  the  other  hand,  are 
employed  by  the  officers  for  the  corporation,  their  rights,  duties,  and  liabili- 
ties being  governed  by  the  terms  of  their  employment  according  to  the  gen- 
eral law  of  agency.  A  mere  employment,  however  liberally  compensated, 
does  not  rise  to  the  dignity  of  an  office.3 

II.  Election  of  Officers  —  1.  Power  of  Corporation  to  Elect  Officers.  — The 
power  to  elect  directors  and  other  suitable  officers  for  the  direction  and 
government  of  the  affairs  of  a  corporation,  and  to  conduct  the  corporate  busi- 
ness through  the  agency  of  such  officers,  is  inherent  in  all  private  corpora- 
tions, and  may  be  exercised  by  them  without  being  expressly  conferred,  as  is 
usually  the  case,  by  the  articles  or  act  of  incorporation.4  Directors  or 
trustees  of  a  corporation  are  elected  by  the  stockholders;  officers  other  than 
directors  are  usually  elected  by  the  board  of  directors  from  their  own  number.5 

Original  Directors.— The  articles  of  incorporation  sometimes  name  the  direct- 
ors who  are  to  serve  for  the  first  year.6 

Election  of  Directors  After  Organization.  —  Although  the  certificate  of  incorpora- 
tion names  the  directors  for  the  first  year,  this,  it  has  been  held,  is  merely  for 
the  purpose  of  organization,  and  the  corporation  when  organized  may  elect 
other  directors  in  the  place  of  those  named,  although  the  first  year  has  not 
expired.7 

The  Right  of  Stockholders  to  Elect  Directors  cannot  be  taken  away  by  any  acts  of 

the  incorporators  or  of  the  directors  themselves.8 

1.  Corporation  Can  Act  Only  Through  Agents. —  58,  19  N.  H.  i8r;  Matter  of  Wheeler,  (Supm. 
Murphy  v.  Gumaer.  12  Colo.  App.  472;  Lyman  Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)36i; 
v.  White  River  Bridge  Co.,  2  Aik.  (Vt.)  255,  Wright  v.  Com.,  109  Pa.  St.  560;  Hurlbut  v. 
16  Am.  Dec.  705;  M.  E,  Church  v.  Sherman,  Marshall,  62  Wis.  590.  See  also  People  v, 
36  Wis.  404.  Twaddell,  18  Hun  (N.  Y.)  427. 

Exemption  of  Officers  and  Employees  from  Puh-  5.  Who  May  Elect.  —  See  generally  the  cases 
lie  Service.  —  An  exemption  granted  to  officers,  cited  throughout  this  section, 
agents,  and  servants  of  a  railroad  company,  Where  power  to  elect  officers  belongs  to  the 
from  military  duty,  service  on  juries,  and  directors,  an  election  of  an  officer  by  the  stock- 
working  on  public  roads,  is  not  a  mere  per-  holders  is  a  nullity.  Walsenburg  Water  Co. 
sonal  privilege,  but  is  a  right  or  privilege  of  v.  Moore,  5  Colo.  App.  144. 
the  corporation,  founded  upon  considerations  6.  Original  Directors.  —  The  original  incor- 
of  public  policy.  Zimtner  v.  State,  30  Ark.  porators  may  agree  upon  certain  persons  as 
677;  Johnson  v.  Slate,  88  Ala.  176.  the  first  directors  of  the  proposed  corporation, 

2.  Officers,  etc.,  Agents  of  Corporation. —  Burr  although  they  do  not  formally  meet  for  that 
v.  M'Donald,  3  Gratt.  (Va.)  215.  And  see  gen-  purpose.  In  re  Great  Northern  Salt,  etc., 
erally  the  cases  cited  throughout  this  article.  Works,  44  Ch.  D.  472. 

3.  Officer  and  Employee  Distinguished.  —  Com.  7.  Com.  v.  Helms,  8  Pa.  Co.  Ct  410. 

v.  Christian,  9  Phila.  (Pa.)  556,  29  Leg.  Int.  8.  Right  of  Stockholders  to  Elect  Directors.— 

(Pa.)  341.    See  generally  cases  cited  through-  Terwilliger  v.  Great  Western  Tel.  Co.,  59  111. 

out  this  article.  249;  State  v.  Cronan,  23  Nev.  437.    See  also 

4.  Power  to  Elect  Officers  and  Directors  Inherent  Camden,  etc.,  R.  Co.  v.  Elkins,  37  N.  J.  Eq.  273. 
in  Corporation.  —  Hughes  v.  Parker,  20  N.  H.  The  Appointment  of  a  Receiver,  and  sale  of  the 

836  Volume  XXI. 


Election  of  Officers. 


OF  PRIVA  TE  CORPORA  TIONS.  Qualifications  of  Directors. 


Mandamus  will  lie  to  enforce  the  right  to  a  corporate  election,  in  a  proper 
case. 1 

Injunction.  — A  stockholder  may,  by  injunction,  restrain  persons  not  legally 
elected  directors  from  acting  as  such.2 

2.  Qualifications  and  Eligibility  of  Directors  —  a.  In  General.  —  No  partic- 
ular qualifications  are  necessary  for  an  officer  or  director  of  a  corporation, 
unless  required  by  statute  or  by  the  charter  or  by-laws  of  the  corporation. 

A  Person  Holding  Some  Other  Office  in  the  Corporation  may  be  a  director  in  the  absence 
of  an  express  prohibition.3 

Officer  of  Another  Corporation.  —  An  officer  or  director  of  one  corporation  may 
act  as  such  for  another  where  the  duties  of  the  two  offices  do  not  conflict,4 
unless  this  is  expressly  prohibited.5 

Qualifications  Prescribed  by  Stockholders  or  Charter,  —  Stockholders  may  pass  by-laws 
prescribing  reasonable  qualifications  for  directors.6  So,  also,  special  qualifi- 
cations may  be  prescribed  by  the  charter7  or  by  statute.8 

b.  As  to  Residence  or  Citizenship.  —  a  Nonresident  of  the  state  by 
which  the  corporation  is  chartered  may  be  a  director  or  officer,9  in  the  absence 
of  an  express  provision  to  the  contrary.10 

An  Alien  stockholder  may  be  a  director  where  ownership  of  stock  is  the  only 
qualification  prescribed. 11 

c.  As  TO  Ownership  of  Stock.  —  Unless  expressly  so  provided,  a  director 
need  not  be  a  stockholder.12  But  in  modern  corporations  having  a  capital 
stock  directors  are  generally  required  to  be  stockholders.13  Under  some  stat- 


corporate  property,  does  not  work  a  dissolu- 
tion of  ihe  corporation  or  affect  the  right  of  the 
stockholders  to  elect  directors.  State  v.  Mer- 
chant, 37  Ohio  St.  251. 

1.  People  v.  Albany  Hospital,  61  Barb.  (N. 
Y.)  397.  See  the  title  Mandamus,  vol.  19,  p.  709. 

2.  Persons  Not  Legally  Elected  Restrained  from 
Acting. — -Humboldt  Driving  Park  Assoc.  v. 
Stevens,  34  Neb.  528,  33  Am.  St.  Rep.  654; 
Reynolds  v.  Bridenihal,  57  Neb.  280. 

3.  Officer  May  Be  Director.  —  Sargent  v.  Web- 
ster, 13  Met.  (Mass.)  497,  46  Am.  Dec.  743. 
But  it  is  otherwise  where  this  is  expressly  pro- 
hibited. Astley  v.  New  Tivoli,  (1899)  1  Ch. 
151,  68  L.  J.  Ch.  90. 

4.  Mobile,  etc.,  R.  Co.  v.  Owen,  121  Ala.  505. 
6.  Stite  v.  Buchanan,  Wright  (Ohio)  233. 

6.  Cross  v.  West  Virginia  Cent. ,  etc.,  R.  Co., 
37  W.  Va.  342.  In  this  case  it  was  held  that 
the  stockholders  might  declare  an  attorney  in 
a  suit  against  the  corporation  ineligible  as  di- 
rector. 

Estoppel  to  Deny  Eligibility.  —  Stockholders 
may  become  estopped  to  question  the  eligi- 
bility of  a  trustee  by  acquiescence  in  his  acting 
as  such.  In  re  Santa  Eulalia  Silver  Min.  Co., 
(Supm.  Cl.  Gen.  T.)  4  N.  Y.  Supp.  174. 

7.  S^e  Gray  v.  Mechanics'  Bank,  2  Cranch 
(C.  C  )  51. 

8.  Membership  in  Corporation. —  Where  the 
statule  so  provides,  directors  of  a  mutual 
association  must  be  members  thereof.  State 
v.  Manufacturers'  Mut.  F.  Assoc.,  50  Ohio  St. 
I45- 

9.  Nonresidence  No  Disqualification.  —  McCall 
v.  Byram  Mfg.  Co.,  6  Conn.  428;  Com,  ».  Dct- 
willer,  131  Pa.  St.  614,  28  Am.  &  Eng.  Corp. 
Cas.  669;  Ilulings  v.  Ilulings  Lumber  Co.,  38 
W.  Va.  351.  See  also  Wheelwright  Si. 
Louis,  etc.,  Canal  Transp.  Co.,  56  Fed.  Rep,  164. 

In  Oregon,  by  statute,  a  minority  of  the  di- 
rectors of  railroad  and  canal  companies  may 
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reside  out  of  the  state.  State  v.  Smith,  15 
Oregon  98. 

10.  Nonresident  Ineligible.  —  See  Horton  v. 

Wilder,  48  Kan.  222. 

Where  a  corporation  is  not  authorized  to 
exercise  its  corporate  powers  beyond  the  state, 
a  resident  of  another  state  cannot  act  therein 
as  an  officer  of  the  corporation.  Matthews  v. 
Theological  Seminary,  2  Brewst.  (Pa.)  541. 

11.  Alien  May  Be  Director.  —  Com.  v.  Detwil- 
ler,  131  Pa.  St.  614,  28  Am.  &  Eng.  Corp.  Cas. 
669,  676.  See  generally  the  title  Aliens,  vol. 
2,  p.  64. 

12.  Director  Need  Not  Be  Stockholder  unless  80 
Provided —  Illinois.  —  Fey  v.  Peoria  Watch  Co., 
32  111.  App.  618. 

Massachusetts.  —  Wight  v.  Springfield,  etc., 
R.  Co.,  117  Mass.  226,  19  Am.  Rep.  412. 

New  Jersey.  —  Matter  of  St.  Lawrence  Steam- 
boat Co..  44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp. 
Cas.  359;  Hoyt  v.  Bridgewater  Copper  Min. 
Co.,  6  N.  J.  Eq.  253. 

Ohio.  —  State  v.  McDaniel,  22  Ohio  St.  354. 

Pennsylvania.  —  Corporate  Directors,  7  Pa. 
Co.  Ct.  178. 

Tennessee.  —  Bristol  Bank,  etc.,  Co.  v.  Jones- 
boro  Banking,  etc.,  Co.,  idi  Tenn.  545. 

13.  Director  Generally  Required  to  Be  Stock- 
holder.—  Consult  the  various  statutes. 

England.  —  Salton  v.  New  Beeston  Cycle 
Co.,  (1899)  1  Ch.  775;  In  re  Percy,  etc.,  Nickel, 
etc.,  Iron  Min.  Co.,  7  Ch.  D,  132;  In  re  Percy, 
etc.,  Nickel,  etc.,  Iron  Min.  Co.,  5  Ch.  D.  705; 
In  re  East  Norfolk  Tramways  Co.,  5  Ch.  D. 
963;  Bainbridge  v.  Smith,  41  Ch.  D.  462. 

California.  —  Rozecrans  Gold  Min.  Co.  v. 
Morey,  in  Cal.  114. 

New  Jersey. — Matter  of  St.  Lawrence  Steam- 
boat Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp. 
Cas.  359;  Matter  of  Leslie,  58  N.  J.  L.  609. 

North  Dakota.  —  Matter  of  Argus  Printing 
Co.,  1  N.  Dak.  434,  26  Am.  St.  Rep.  619;  In  re 
Volume  XXI. 


Election  of  Officers. 


OFFfCERS  AND  AGENTS 


Elections. 


Utes  directors  must  be  the  owners  of  stock,1  but  under  other  statutes  a  stock- 
holder, though  not  the  real  owner  of  the  stock,  may  be  a  director.3  The  fact 
thai  .1  person  acquired  stock  for  the  express  purpose  of  qualifying  himself  as  a 
director  does  not  render  him  ineligible.3  Moreover,  a  person  may  be  voted 
f<M  as  director  although  not  a  stockholder  at  the  time,  and  may  subsequently 
qualify  himself,  if  elected,  by  acquiring  in  good  faith  one  or  more  shares  of 
stuck.  1 

Holder  of  Stock  under  Unregistered  Transfer.  —  A  bona  fide  transferee  of  stock  may 
be  a  director  although  the  transfer  has  not  been  registered  on  the  company's 

books.5 

A  Person  Authorized  to  Vote  stock,  as  executor  or  otherwise,  although  owning  no 
stock  in  his  own  name,  is  eligible  to  any  office  open  to  stockholders.6 

The  Original  Directors  named  in  the  certificate  of  incorporation  become  such  by 
the  force  of  the  statute  authorizing  the  formation  of  the  corporation,  and  not 
through  an  election  by  stockholders;  and  since  there  can  be  no  stockholders 
at  the  time  of  incorporation,  a  provision  that  the  directors  shall  be  chosen 
from  the  stockholders  by  a  vote  of  the  stockholders  does  not  apply  to  the 
directors  originally  so  named.7 

3.  Elections  —  a.  In  General.  —  Corporate  elections  are  held  at  meetings 
of  the  electors,  whether  stockholders  or  directors  as  the  case  may  be,  such 
meetings  being  subject  to  the  rules  governing  stockholders'  or  directors'  meet- 
ings generally.8 

Quorum  Necessary  to  Hold  Election.  —  A  valid  corporate  election  cannot  be  held 
except  at  a  meeting  at  which  a  quorum  of  electors  is  present.9 

b.  Calling  and  Notice.  — The  mode  of  calling  meetings  for  corporate 
elections  and  of  giving  notice  thereof  is  usually  prescribed  by  statute,  or  by 
the  charter  or  by-laws  of  the  corporation. 10  A  corporation  may,  by  a  by-law, 


Newcomb,  (Supm.  Ct.  Spec.  T.)  18  N.  Y. 
Supp.  16. 

Ohio.  —  State  v.  Manufacturers'  Mut.  F. 
Assoc.,  50  Ohio  St.  145.  See  also  Kuhn  v. 
Woolson  Spice  Co.,  7  Ohio  Cir.  Dec.  289,  13 
Ohio  Cir.  Ct.  547. 

Oregon.  —  State  v.  Smith,  15  Oregon  98,  19 
Am.  &  Eng.  Corp.  Cas.  496. 

West  Virginia.  —  Hulings  v.  Hulings  Lum- 
ber Co.,  38  W.  Va.  351. 

See  also  Macon,  etc.,  R.  Co.  v.  Vason.  57 
Ga.  314;  Kern  v.  Day,  45  La.  Ann.  71,  40  Am. 
&  Eng.  Corp.  Cas.  119. 

1.  Director  Required  to  Be  Heal  Owner  of  Stock. 

—  Malter  of  Elias,  (Supm.  Ct.  Spec.  T.)  17 
Misc.  (N.  Y.)  718. 

2.  Stockholder  Qualified  though  Not  Real  Owner. 

—  State  v.  Leete,  16  Nev.  242.  See  also  Budd 
v.  Munroe,  18  Hun  (N.  Y.)  316. 

In  Connecticut,  by  statute,  an  officer  and  di- 
rector of  a  corporation  which  owns  stock  in 
another  corporation  may  be  a  director  of  the 
latter  corporation,  although  he  personally  owns 
no  stock  therein.  Chase  v.  Tuttle,  55  Conn. 
455,  3  Am.  St.  Rep.  64,  19  Am.  &  Eng.  Corp. 
Cas.  122. 

3.  Transfer  for  Purpose  of  Rendering  Director 
Competent.  —  State  v.  Leete,  i6Nev.  242;  Rich- 
ards v.  Merrimack,  etc.,  R.  Co.,  44  N.  H.  127. 
But  see  Matter  of  Leslie,  58  N.  J.  L.  609; 
Bartholomew  v.  Bentley,  1  Ohio  St.  37. 

4.  Qualification  After  Election.  —  Gteenough 
v.  Alabama  G.  S.  R.  Co.,  64  Fed.  Rep.  22.  See 
Rozecrans  Gold-Min.  Co.  v.  Morey,  ill  Cal. 
114. 

6.  Registry  of  Transfer  of  Stock  Immaterial.  — 

Stale  v.  Smith,  15  Oregon  98.     Contra  in  North 
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Dakota  by  statute,  Matter  of  Argus  Printing 
Co.,  1  N.  Dak.  434,  26  Am.  St.  Rep.  639. 

The  Books  of  the  Corporation  Are  Not  Conclusive 
Evidence  with  respect  to  the  qualifications  of  a 
director.  Matter  of  St.  Lawrence  Steamboat 
Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp.  Cas. 
359.  See  also  Matter  of  Leslie,  58  N.  J.  L. 
609.    See  the  title  Stockholders. 

6.  Person  Authorized  to  Vote  Stock. — State  v. 
Ferris,  42  Conn.  560;  Schmidt  v.  Mitchell,  101 
Ky.  570,  72  Am.  St.  Rep.  427. 

7.  Original  Directors  Need  Not  Be  Stockholders. 
—  Camden  Safe-Deposit,  etc.,  Co.  v.  Burling- 
ton Carpet  Co.,  (N.  J.  1895)  33  All.  Rep.  479; 
Davidson  v.  Westchester  Gas-Light  Co.,  99  N. 
Y.  559,  12  Am.  &  Eng.  Corp.  Cas.  193;  Mc- 
Dowall  v.  Sheehan,  129  N.  Y.  207;  Hamilton 
Trust  Co.  v.  Clewes,  163  N.  Y.  423,  affirming 
17  N.  Y.  App.  Div.  152. 

8.  See  the  title  Stockholders,  and  infra, 
this  title,  Directors'  Meetings. 

9.  Quorum  of  Electors  Must  Be  Present. — People 
v.  New  York  Infant  Asylum,  122  N.  Y.  190. 
Where  the  by-laws  provide  that  no  business 
shall  be  transacted  at  stockholders'  meetings 
unless  a  majority  of  the  stock  is  represented, 
an  election  of  directors  held  at  a  meeting 
where  a  majority  of  stock  was  not  represented 
is  void.  Ellsworth  Woolen  Mfg.  Co.  v.  Faunce, 
79  Me.  440. 

10.  As  to  Who  May  Call  a  Meeting  for  an  Elec- 
tion and  give  notice  thereof,  under  special 
acts,  see  Southern  Plankroad  Co.  v.  Hixon, 
5  Ind.  165;  Cassell  v.  Lexington,  etc.,  Turn- 
pike Road  Co.,  (Ky.  1888)  9  S.  W.  Rep.  502; 
Hardenburgh  v.  Farmers',  etc..  Bank,  3  N.  J. 
Eq.  68;  Matter  of  David  Jones  Co.,  67  Hun  (N. 
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regulate  the  mode  of  calling  meetings  for  the  election  of  officers,  and  of 
giving  notice  thereof,  and  a  notice  given  in  the  manner  so  prescribed  is 
sufficient.1  Ordinarily  notice  of  the  time  and  place  of  holding  corporate 
elections  must  be  given  to  the  parties  entitled  to  vote,  or  the  election  will  be 
void.2  And  such  notice  must,  of  course,  comply  with  any  statutory  or  other 
requirements  on  the  subject.3 

An  Election  Held  Before  the  Time  Stated  in  the  Notice  is  irregular  and  void  as  to 
stockholders  not  participating  therein.4 

c.  Place  of  Election.  —  Where  neither  the  charter  nor  by-laws  fix  the 
place  at  which  corporate  elections  shall  be  held,  the  board  of  directors  shall 
fix  it.5 

Elections  Out  of  state,  —  It  has  been  held  that  an  election  of  directors  at  a 
stockholders'  meeting  held  out  of  the  state  by  which  the  corporation  is  char- 
tered, is  illegal.6    But  in  other  cases  such  elections  have  been  held  valid.7 

d.  Time  of  Election.  —  The  time  of  holding  elections  of  directors  and 
officers  is  generally  prescribed  by  statute  or  by  the  charter  or  by-laws  of  the 
corporation.8  Provisions  in  statutes  and  by-laws  requiring  the  election  of 
directors  to  be  held  on  a  specified  day  are  regarded  as  directory,  and  the  elec- 


V.)  360;  People  v.  Albany,  etc.,  R.  Co.,  55 
Barb.  (N.  Y.)  344,  38  How.  Pr.  (  N.  Y.)  228; 
Chamberlain  v.  Painesville,  etc.,  R.  Co.,  15 
Ohio  St.  225. 

Notice  hy  Directors.  —  Where  notice  of  a  cor- 
porate election  is  required  to  be  given  by  the 
board  of  directors,  a  notice  signed  by  a  major- 
ity of  the  board  as  individuals  and  not  purport- 
ing to  be  given  by  the  board  or  by  its  authority 
is  insufficient.  Johnston  v.  Jones,  23  N.  J.  Eq. 
216. 

Demand  for  Election.  —  It  has  been  held  that 
a  demand  for  an  election  of  corporate  trustees 
need  not  be  made  upon  the  board  of  trustees 
when  in  session,  but  may  be  made  upon  each 
trustee  individually.  State  v.  Wright,  10  Nev. 
.167. 

1.  Calling  and  Notice  Regulated  by  By-laws.  — 

Taylor  v.  Griswold,  14  N.  J.  L.  222,  27  Am. 
Dec.  33. 

Period  and  Manner  of  Giving  Notice  to  Be  Ac- 
cording to  General  Statute  When  Not  Regulated 
by  By-law.  —  Matter  of  Long  Island  R.  Co.,  19 
Wend.  (N.  Y.)  37,  32  Am.  Dec.  429. 

2.  Notice  of  Election  Must  Be  Given.  —  San 
Ruenaventura  Commercial  Min.,  etc.,  Co.  v. 
Vassault,  50  Cal.  534;  U.  S.  v.  McKelden, 
MacArthur  &  M.  (D.  C.)  162;  Charter  Gas 
Engine  Co.  v.  Charter,  47  111.  App.  36;  Cassell 
v.  Lexington,  etc.,  Turnpike  Road  Co.,  (Ky. 
1888)9  S.  W.  Rep.  701:  State  v.  Bonnell,  35 
Ohio  St.  10;  State  v.  Smith,  15  Oregon  98; 
Miloi  v.  Perreault,  12  Quebec  193. 

The  Failure  to  Give  Notice  of  an  Election  Is  Im- 
material as  10  persons  who  were  present  at  the 
election  and  voted  by  their  proxies.  Jones  v. 
Milton,  etc.,  Turnpike  Co.,  7  Ind.  547. 

A  By-law  Fixing  the  Day  for  the  election, 
without  naming  the  place  and  hour,  is  not 
sufficient  notice.  San  Buenaventura  Com- 
mercial Min.,  etc.,  Co.,  v.  Vassault,  50  Cal. 
534;  Charter  Gas  Engine  Co.  v.  Charter,  47  III. 
App.  36.  See  also  Cassell  v.  Lexington,  etc., 
Turnpike  Road  Co.,  (Ky.  1888)  9  S.  W.  Rep. 
701. 

3.  Notice  Must  Comply  with  Requirements.  — 
Thus  an  election  held  after  notice  for  a  less 
time  than  that  prescribed  by  the  charter  is  void. 


U.  S.  v.  McKelden,  MacArthur  &  M.  (D.  C.) 
162. 

A  notice  given  on  the  8th  of  the  month,  of 
an  election  to  be  held  on  the  28th,  was  held  to 
constitute  twenty  days'  notice  under  Code  Civ. 
Pro.  N.  Y.,  §§  787,  788.  The  Vigilancia,  68 
Fed.  Rep.  781. 

Notice  by  Publication  in  a  Newspaper  is  insuffi- 
cient where  the  statute  requires  personal  notice 
or  notice  by  mail.  Charter  Gas  Engine  Co.  v. 
Charter,  47  111.  App.  36. 

4.  Election  Held  Before  Time  Stated  in  Notice. 
—  People  v.  Albany,  etc.,  R.  Co.,  55  Barb.  (N. 
Y.)  344.  See  also  State  v.  Smalley,  4  Ohio 
Cir.  Dec.  653,  7  Ohio  Cir.  Ct.  400. 

5.  Place  of  Election  Fixed  by  Directors.  —  Com. 
v.  Smiih,  45  Pa.  St.  59. 

6.  Elections  Out  of  State  Held  Void.  —  Place  v. 
People,  87  III.  App.  527;  Hodgson  v.  Duluth, 
etc.,  R.  Co.,  46  Minn.  454;  Franco-Texan 
Land  Co.  v.  Laigle,  59  Tex.  339. 

7.  Elections  Out  of  State  Held  Valid.  —  Ohio, 
etc.,  R.  Co.  v.  McPherson,  35  Mo.  13,  86  Am. 
Dec.  128;  Missouri  Lead  Min.,  etc.,  Co.  v. 
Reinhard,  114  Mo.  218,  35  Am.  St.  Rep.  746; 
Wright  v.  Lee,  2  S.  Dak.  596,  37  Am.  &  Eng. 
Corp.  Cas.  588,  distinguishing  Miller  v.  Ewer, 
27  Me.  517.  See  generally  the  title  Stock- 
holders. 

8.  As  to  the  Time  of  Holding  Elections  of  di- 
rectors in  Ohio,  see  State  v.  Lakamp,  2  Ohio 
Cir.  Dec.  533,  4  Ohio  Cir.  Ct.  257. 

As  to  the  construction  and  effect  of  particu- 
lar by-laws,  etc.,  regulating  the  time  of  elec- 
tions, see  State  v.  Ashley,  1  Ark.  513;  State  v. 
Conklin.  34  Wis.  21;  Williamson  v.  Demers, 
12  Rev.  Leg.  71. 

Where  a  charter  directs  that  all  elections  of 
directors  after  ihe  first  shall  be  held  annually, 
at  such  time  as  the  by-laws  shall  direct,  no 
second  election  can  be  held  until  by-laws  des- 
ignating the  time  have  been  adopted.  John- 
ston v.  Jones,  23  N.  J.  Eq.  216. 

As  to  Postponement  of  elections  sec  Harden- 
burgh  v.  Farmers',  etc.,  Bank,  3  N.  J.  Eq.  68; 
Stale  v.  Smalley,  4  Ohio  Cir.  Dec.  653,  7  Ohio 
Cir.  Ct.  400;  Com.  v.  Philadelphia,  etc..  R. 
Co.,  3  Pa.  Dist.  115. 
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tion  if  not  held  on  the  regular  day,  or  within  the  time  prescribed  by  the  stat- 
ute, may  be  held  on  a  later  day.' 

f.  CoNDih  r  ok  Ki.lvtions —  (i)  In  General.  —  Ordinarily  no  particular 
formalities  are  required  in  the  conduct  of  corporate  elections,  unless  prescribed 
by  statute,  charter,  or  by-laws.'2  The  corporation  has  power  to  pass  by-laws 
regulating  elections.3 

(2)  Inspectors.  —  Inspectors  or  judges  of  corporate  elections  are  sometimes 
provided  for  by  statute  or  otherwise.4 

Appointment  of  inspectors.  —  Stockholders  may  appoint  inspectors  or  judges  of 
elections,5  or  the  appointment  of  such  officers  may  be  provided  for  by  the 
directors  under  a  general  authority  to  prescribe  by-laws  and  regulations  con- 
cerning elections.6 

A  Court  of  Equity  may  in  a  proper  case  appoint  a  master  to  preside  over 

elections.7 

The  Duties  of  inspectors  are  ministerial  rather  than  judicial.8  Inspectors  of  elec- 
tions are  required  to  decide  upon  the  admissibility  of  votes  offered,  but  they 
have  no  power  to  pass  upon  the  eligibility  of  the  candidates,  this  being  a 
question  that  can  be  raised  only  by  the  courts.9  The  inspectors  may  exer- 
cise a  reasonable  discretion  as  to  how  long  the  polls  shall  be  kept  open,10  and 
in  such  case  an  election  is  not  invalidated  by  keeping  the  polls  open  beyond 
the  prescribed  time. 11 

(3)  Votes  and  Voting.  —  Voting  at  corporate  elections  is  governed  by  the 
usual  rules  regulating  voting  generally,  except  in  so  far  as  such  elections  are 


1.  Requirements  as  to  Time  of  Holding  Elec- 
tions Directory  Only.  —  Hughes  v.  Parker,  20  N. 
H.  58;  Nashua  F.  Ins.  Co.  v.  Moore,  55  N.  H. 
48;  Vandenburgh  v.  Broadway  Underground 
Connecting  R.  Co.,  29  Hun  (N.  Y.)  348; 
Beardsley  v.  Johnson,  121  N.  Y.  224,  affirming 
(Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp.  608. 

Where  the  statute  does  no!  specify  ihe  date 
on  which  the  election  of  directors  shall  be  held, 
but  declares  that  elections  shall  be  held  an- 
nually, in  the  absence  of  any  by-law  fixing  a 
date  within  the  year  the  election  should  be 
held  on  the  anniversary  of  the  day  on  which 
the  first  election  was  held,  if  that  be  a  legal 
day.  Vandenburgh  v.  Broadway  Underground 
Connecting  R.  Co.,  29  Hun  (N.  Y.)  348. 

2.  Ballots  —  Written  and  Printed  Names.  — 
Where  after  the  ballots  for  a  coiporate  election 
had  been  printed  the  voters  were  directed  to 
write  in  the  name  of  an  additional  candidate, 
the  intention  being  that  the  name  of  the  can- 
didate not  voted  for  should  be  erased,  ballots 
cast  in  which  the  printed  and  written  names 
both  appeared  unerased  were  held  void,  the 
written  name  not  faking  preference  as  the 
voter's  choice,  over  the  primed  name.  People 
v.  Pangburn,  3  N.  Y.  App.  Div.  456. 

3.  Thus  the  corporation  may  make  a  by-law 
prescribing  the  kind  of  ballots  10  be  used. 
Com.  v.  Woelper,  3  S.  &  R.  (Pa.)  29,  8  Am. 
Dec.  628. 

4.  See  cases  cited  throughout  this  section. 
At  Least  Two  Inspectors  Were  Required  under 

Rev.  Stat.  N.  Y.  (6th  ed.).  p.  399,  §§6.  7.  Mat- 
ter of  Lighthall  Mfg.  Co.,  47  Hun  (N.  Y.)  258. 

Stockholder.  —  A  stockholder  may  be  an  in- 
spector. Dickson  v.  McMurray,  28  Grant  Ch. 
(U.  C.)  533. 

Officer  as  Inspector.  —  A  provision  of  a  chartei 
that  no  director  shall  be  appointe  dan  inspector 
of  an  election  of  directors  does  not  exclude 
other  corporate  officers  from  so  acting.  Mat- 
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ter  of  Chenango  County  Mut.  Ins.  Co.,  19 
Wend.  (N.  Y.)  635. 

An  Inspector  of  an  Election  may  be  voted  for 
as  a  candidate.  Com.  v.  Woelper,  3  S.  &  R. 
(Pa.)  29,  8  Am.  Dec.  628. 

Oath  of  Inspectors.  —  The  fact  that  the  in- 
spectors were  not  sworn  or  lhat  their  oath  was 
not  in  proper  form  will  not  of  itself  invalidate 
the  election.  Matter  of  Mohawk,  etc.,  R.  Co., 
19  Wend.  (N.  Y.)  135;  Matter  of  Chenango 
County  Mut.  Ins.  Co.,  19  Wend.  (N.  Y.)  635* 
Matter  of  Wheeler,  (Supm.  Ct.  Spec.  T)  2  Abb. 
Pr.  N.  S.  (N.  Y.)  361.  See  also  Union  Nat. 
Bank  v.  Scott,  53  N.  Y.  App.  Div.  65. 

5.  Appointment  of  Inspectors  by  Stockholders.  — 
Matter  of  Wheeler,  (Supm.  Ct.  Spec.  T.)  2 
Abb.  Pr.  N.  S.  (N.  Y.)  361;  State  v.  Merchant, 
37  Ohio  St.  251. 

When  the  right  to  choose  inspectors  or 
judges  of  elections  is  vested  by  statute  in  the 
stockholders,  the  directors  cannot  appoint  such 
inspectors  against  the  will  of  the  stockholders 
present.    State  v.  Merchant,  37  Ohio  St.  251. 

6.  Matter  of  Mohawk,  etc.,  R.  Co.,  19  Wend. 
(N.  Y.)  135;  Com.  v.  Woelper,  3  S.  &  R.  (Pa.) 
29,  8  Am.  Dec.  628. 

7.  Appointment  of  Master  by  Court.  —  Tunis  v. 
Hestonville,  etc..  Pass.  R.  Co.,  149  Pa.  St. 
70. 

But  a  master  will  not  be  appointed  by  the 
court  where  no  necessity  for  it  is  shown.  Com. 
v.  Philadelphia,  etc.,  R.  Co..  3  Pa.  Dist.  its; 
Dick  v.  Lehigh  Valley  R.  Co..  4  Pa.  Dist.  56- 

8.  Inspectors'  Duties  Ministerial.  —  Com.  v. 
Woelper,  3  S.  &  R.  (Pa.)  29.  8  Am.  Dec.  628. 

9.  Matter  of  St.  Lawrence  Steamboat  Co.. 
44  N.  J.  L.  529.  1  Am.  &  Eng.  Corp.  Cas.  359. 

10.  Matter  of  Chenango  County  Mut.  Ins. 
Co..  19  Wend.  (N.  Y.)  635. 

11.  Matter  of  Mohawk,  etc.,  R.  Co.,  19  Wend. 
(N.  Y.)  135;  People  v.  Albany,  etc.,  R.  Co.,  55 
Barb.  (N.  Y.)  344. 
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regulated  in  this  respect  by  special  provision  or  custom.1 

Eight  to  Vote.  —  In  general,  all  stockholders  have  a  right  to  vote  at  corporate 
meetings  for  the  election  of  directors  or  trustees.2  The  right  to  vote  at  cor- 
porate elections  is  sometimes  conferred  or  regulated  by  statute  or  by  the  char- 
ter or  by-laws  of  the  corporation.3  And  where  the  qualifications  of  electors 
are  prescribed  by  statute,  the  directors  cannot  empower  a  person  to  vote  who 
is  not  qualified  under  the  statute.4  Directors  elected  by  the  votes  of  persons 
having  no  right  to  vote  have  no  title  to  the  office.5 

The  Books  of  the  Corporation  Are  Evidence  as  to  whether  a  person  is  a  stockholder 
and  so  entitled  to  vote.6 

Determination  of  Right  to  Vote.  —  The  right  of  a  person  to  vote  at  a  corporate 
election  should  be  determined  by  the  judges  of  the  election,7  or  if  there  be 
no  judges  or  inspectors  appointed,  and  the  charter  or  by-laws  do  not  prescribe 
a  different  rule,  the  question  as  to  such  right  should  be  decided  by  the  meet- 
ing, and  not  by  the  presiding  officer.8 

How  Election  Is  Determined.  —  In  an  election  of  officers  or  directors,  where  a 
quorum  of  electors  is  assembled,  the  candidate  receiving  a  plurality  or 
majority,  as  the  case  may  be,  of  the  votes  actually  cast,  is  elected,  although 
this  be  less  than  a  majority  of  the  whole  number  of  qualified  votes.9    In  such 


1.  See  generally  as  to  conduct  of  elections, 
counting  votes,  etc.,  In  re  Cedar  Grove  Cem- 
etery Co.,  61  N.  J.  L.  422;  In  re  Newcomb, 
(Supm.  Ct.  Spec.  T  )  18  N.  Y.  Supp.  16. 

As  to  Agreements  Between  Stockholders  to  vote 
for  certain  persons  as  directors,  see  Tomlin 
v.  Farmers',  etc.,  Bank,  52  Mo.  App.  430; 
Havemeyer  v.  Havemeyer,  43  N.  Y.  Super.  Ct. 
506. 

2.  Right  of  Stockholders  to  Vote  for  Directors. 

—  See  generally  the  following  cases: 

Arkansas.  —  State  v.  Ashley,  I  Ark.  513. 
Delaware.  —  Matter  of  Vernon,  1  Penn.  (Del.) 

202. 

Indiana.  —  Beckett  v.  Houston,  32  Ind.  393. 

Louisiana.  —  Prieur  v.  Commercial  Bank,  7 
La.  509;  State  v.  New  Orleans,  etc.,  R.  Co.,  20 
La.  Ann.  489. 

Nevada.  — State  v.  Cronan,  23  Nev.  437. 

New  Jersey.  — In  re  Consolidated  Telephone, 
etc.,  Co.,  (N.  J.  1899)  43  Atl.  Rep.  433;  Matter 
of  Newark  Library  Assoc.,  64  N.  J.  L.  217. 

New  York.  —  Vandenburtjh  v.  Broadway 
Underground  Connecting  R.  Co.,  29  Hun  (N. 
Y.)  348;  In  re  Newcomb,  (Supm.  Ct.  Spec.  T.) 
18  N.  Y.  Supp.  16.  And  see  the  title  Stock- 
holders. 

Under  the  California  Civ.  Code,  §  312,  only 
bona  fide  stockholders  can  vote  for  directors. 
Smith  v.  San  Francisco,  etc.,  R.  Co.,  115  Cal. 
584,  56  Am.  St.  Rep.  119. 

Stock  Owned  by  the  Corporation  cannot  be  voted 
upon  where  the  right  to  vote  for  directors  is 
vested  in  the  stockholders.  Brewster  v.  Hart- 
ley, 37  Cal.  15,  99  Am.  Dec  237. 

An  Executor  or  Administrator  is  entitled  to 
vote  at  an  election  of  directors,  on  the  stock  of 
his  decedent,  although  there  has  been  no 
formal  transfer  to  him  of  the  stock.  Matter 
of  Cape  May,  etc.,  Nav.  Co.,  51  N.  J.  L.  78. 

Holder  of  Majority  of  Stock.  —  The  fact  that 
directors  are  elected  by  the  holder  of  a  ma- 
jority of  the  stock  does  not  make  them  his 
agents,  nor  raise  a  presumption  that  they  are 
or  will  be  unfaithful  to  the  interests  of  the  cor- 
poration. Rogers  v.  Nashville,  etc.,  R.  Co., 
(C.  C.  A.)  91  Fed.  Rep.  299. 
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3.  A  Right  to  Vote  for  Directors  of  a  Hospital, 

given  by  a  by-law  to  contributors  to  the  hos- 
pital fund,  is  a  personal  right,  and  expires 
with  the  contributor.  Com.  v.  Park,  14  Pa. 
Co.  Cl.  481. 

4.  Brewster  v.  Hartley,  37  Cal.  15,  99  Am. 
Dec.  237;  Durkee  v.  People,  155  111.  354,  46  Am. 
St.  Rep.  340,  affirming  53  111.  App.  396. 

5.  Directors  Elected  by  Incompetent  Votes. — 
Cooke  v.  Marshall,  196  Pa.  St.  200,  affirming 
191  Pa.  St.  315.  In  this  case  the  directors 
were  elected  by  the  votes  of  persons  holding 
stock  illegally  issued. 

6.  Books  of  Corporation  Evidence  of  Right  to 
Vote.  —  Matter  of  St.  Lawrence  Steamboat  Co., 
44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp.  Cas.  359; 
In  re  Cedar  Grove  Cemetery  Co.,  61  N.  J.  L. 
422. 

At  an  election  of  directors  the  right  of  an 
individual  to  vote  must  be  determined  by  the 
transfer  book  of  the  company;  the  inspectors 
cannot  look  beyond  that.  Matter  of  Long 
Island  R.  Co.,  19  Wend.  (N.  Y.)  37,  32  Am. 
Dec.  429.    See  the  title  Stockholders. 

7.  Right  to  Vote  Determined  by  Judges.  —  Com. 
v.  Woodward,  4  Phila.  (Pa.)  124,  17  Leg.  Int. 
(Pa.)  141. 

The  question  of  a  voter's  qualification  must 
be  determined  by  the  inspectors  when  the  vote 
is  offered,  if  it  is  challenged.  Having  received 
the  vote,  they  cannot  afterwards  throw  it  out 
as  illegal.   Hartt  v.  Harvey,  32  Barb.  (N.  Y.)  55. 

The  decision  of  the  judges  of  an  election  as 
to  the  qualifications  of  voters,  etc.,  may  be 
attached  lor  fraud  notwithstanding  a  by-law 
making  their  decision  final  and  conclusive. 
Triesler  v.  Wilson.  89  Md.  169. 

8.  Right  Determined  by  Body  of  Electors.  — 
State  v.  Chute,  34  Minn.  135. 

For  a  Full  Discussion  of  the  right  of  stock- 
holders to  vote  at  stockholders'  meetings,  also 
at  elections,  sec  the  titles  Stock;  Stock- 
holders. 

9.  Person  Receiving  Majority  or  Plurality  of 
Votes  Elected.  —  State  v.  New  Orleans,  etc.,  R. 
Co.,  20  La.  Ann.  4S9;  State  v.  Chute,  34  Minn. 
135;  Matter  of  Rapid  Transit  Ferry  Co.,  15  N. 
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case  persons  having  an  opportunity  to  vote  and  not  voting  are  held  to 
acquiesce  in  the  result  of  the  votes  actually  cast.1 

Voting  by  Proxy.  —  Ordinarily  an  elector  at  a  corporate  election  has  no  right 
to  vote  by  proxy.*  Hut  such  right  may  be  conferred  by  statute  or  by  the 
charter  or  by-laws.3 

Votes  Cast  for  a  Candidate  Who  Is  Not  Qualified  for  the  office  will  not  elect  him,4 
but  they  will  not  be  thrown  out  so  as  to  make  the  election  fall  on  a  candidate 
having  a  minority  of  votes,  unless  the  electors  voting  for  the  former  candi- 
date knew  that  he  was  ineligible.5 

illegal  Votes.  —  The  mere  fact  that  illegal  votes  were  cast  will  not  render  an 
election  void  unless  they  were  sufficient  in  number  to  change  the  result.6 

(4)  Effect  of  Irregularities  or  Fraud.  —  An  election  of  officers  or  directors 
will  not  ordinarily  be  rendered  invalid  by  mere  irregularities.7 

Gross  irregularity,  however,  may  invalidate  the  election.8 

An  Irregular  Election  Is  Voidable  Only  and  not  void,  and  officers  or  directors 
irregularly  elected  may  hold  their  offices  until  their  right  is  questioned  and 
avoided  by  quo  warranto  or  some  other  appropriate  proceeding.9 


Y.  App.  Div.  530;  Schwartz  v.  State,  61  Ohio 
St.  497;  Forsyth  v.  Brown,  13  Pa.  Co.  Cl.  576, 
2  Pa.  Dist.  765;  Booker  v.  Young,  12  Gratt. 
(Va.)  303.  See  also  Byers  v.  Rollins,  13  Colo. 
22. 

Where  in  an  election  of  directors  there  is  no 
proof  that  there  were  not  enough  votes  cast  to 
elect,  and  the  direclors  declared  elected  re- 
ceived all  the  votes  cast,  there  is  no  presump- 
tion that  the  votes  cast  were  not  sufficient  to 
elect.  Heardsley  v.  Johnson,  (Supm.  Ct.  Gen. 
T.)  1  N.  Y.  Supp.  608,  affirmed  121  N.  Y.  224. 

The  Records  of  the  Company  kept  by  the  secre- 
tary at  the  time  of  an  election  of  directors  are 
conclusive  as  to  what  persons  were  elected. 
White  Chimnev,  etc.,  Turnpike  Road  Co.  v. 
McMahan,  (Ky.  1899)  50  S.  W.  Rep.  836. 

Notice  of  Election  to  Predecessor.  — ■  Where  a 
newly  elected  officer  notifies  his  predecessor  of 
his  el  action,  by  a  letter  mailed  to  him  at  his 
usual  place  of  residence,  this  is  sufficient  no- 
tice. Cushman  v.  Illinois  Starch  Co.,  79  111. 
281. 

1.  State  v.  Chute,  34  Minn.  135. 

2.  Vote  by  Proxy.  —  Taylor  v.  Griswold,  14 
N.  ].  L.  222,  27  Am  Dec.  33;  Com.  v.  Bring- 
hurst,  103  Pa.  St.  134,  49  Am.  Rep.  119,  1  Am. 
&  Eng.  Corp.  Cas.  355. 

3.  Express  Authority  to  Vote  by  Proxy.  —  Mat- 
ter of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L. 
529,  1  Am.  &  Eng.  Corp.  Cas.  359;  In  re 
Townshend,  (Supm.  Ct.  Gen.  T.)  18  N.  Y. 
Supp.  905. 

As  to  the  power  of  a  corporation  to  make  a 
by-law  authorizing  members  to  vote  by  proxy, 
see  Taylor  v.  Griswold,  14  N.  J.  L.  222,  27  Am. 
Dec.  33 . 

Power  of  Inspectors.  —  Where  a  proxy  is  reg- 
ular on  its  face,  the  inspectors  have  no  power 
to  refuse  the  vote,  or  to  try  the  genuineness 
of  the  proxy.  Matter  of  Cecil,  (Supm.  Ct. 
Spec.  T.)  36  How.  Pr.  (N.  Y.)  477.  See  gen- 
erally the  title  Proxies. 

4.  Candidate  Not  Qualified  Not  Elected  —  Eng- 
land.—  In  re  Percy,  etc.,  Nickel,  etc.,  Iron 
Min.  Co.,  5  Ch.  D.  705;  In  re  East  Norfolk 
Tramways  Co.,  5  Ch.  D.963;  In  re  Percy,  etc., 
Nickel,  etc.,  Iron  Min.  Co.,  7  Ch.  D.  132. 

Kentucky.  —  Schmidt  v.  Mitchell,  101  Ky. 
570,  72  Am.  St.  Rep.  427. 


New  Jersey.  —  Matter  of  St.  Lawrence  Steam- 
boat Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp. 

Cas.  359. 

Nerv  York.  —  In  re  Newcomb,  (Supm.  Ct. 
Spec.  T.)  18  N  Y.  Supp.  16. 

Election  Held  Voidable  Only. —  It  has  been 
held  that  the  election  of  an  unqualified  person 
to  a  corporate  office  is  voidable  only,  and  not 
void.  People  v.  Albany,  etc.,  R.  Co.,  55  Barb. 
(N.  Y.)  344. 

5.  Votes  for  Candidate  Not  Qualified  Not  Thrown 
Out.  —  Schmidt  v.  Mitchell,  101  Ky.  570,  72 
Am.  St.  Rep.  427;  Matter  of  St.  Lawrence 
Steamboat  Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng. 
Corp.  Cas.  359. 

If  a  director  elected  is  found  not  eligible, 
the  next  highest  in  the  list  voted  for  is  not 
thereby  elected,  but  a  new  election  must  be 
held.    Jordy  v.  Hebrard,  18  La.  455. 

6.  Sudbury  v.  Stearns,  21  Pick.  (Mass.)  148; 
Matter  of  Argus  Co.,  138  N.  Y.  557,  Exp. 
Murphy,  7  Cow.  (N.  Y.)  153;  Matter  of  Che- 
nango County  Mut.  Ins.  Co  19  Wend.  (N.  Y.) 
635- 

7.  Election  Not  Affected  by  Mere  Irregularities 

—  Maine. —  Penobscot,  etc.,  R.  Co.  v.  Dunn, 
39  Me.  587. 

Missouri.  —  Hax  v.  R.  T.  Davis  Mill  Co.,  39 
Mo.  App.  453. 

New  Jersey. — Matter  of  Griffing  Iron  Co.,  63 
N.  J.  L.  168,  affirmed  63  N.  J.  L.  357;  Harden- 
burgh  v.  Farmers',  etc.,  Bank,  3  N.  J.  Eq.  68; 
Downing  v.  Potts,  23  N.  J.  L.  66. 

New  York. —  Rudolph  v.  Southern  Beneficial 
League,  (Supm.  Ct.  Spec.  T.)  23  Abb.  N.  Cas. 
(N.  Y.)  199. 

Oregon.  —  State  v.  Smith,  15  Oregon  98. 

Pennsylvania.  —  Hall  v.  West  Chester  Pub. 
Co.,  180  Pa.  St.  561.  Compare  Forsyth 
v.  Brown,  13  Pa.  Co.  Ct.  576,  2  Pa.  Dist. 
765. 

Recognition  of  Wrong  Candidate  as  Elected.  — 

Tomlin  v.  Farmers',  etc.,  Bank,  52  Mo.  App. 

430. 

8.  Gross  Irregularity.  —  See  State  v.  Pettineli, 
10  Nev.  141;  Forsyth  v.  Brown,  13  Pa.  Co.  Ct. 
576,  2  Pa.  Dist.  765. 

9.  Hughes  v.  Parker,  19  N.  H.  181,  20  N. 
H.  58.  See  the  title  De  Facto  Officers,  vol. 
8,  p.  771. 
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Surprise  or  Fraud.  —  But  an  election  procured  by  surprise  or  fraud  may  be 
set  aside.' 

A  Director's  Election  Will  Not  Be  Rendered  Invalid  by  the  fact  that  he  intended  to 
do  an  illegal  act  if  elected;  3  nor  will  the  doing  of  an  illegal  act  after  election 
invalidate  his  election  and  reinstate  his  predecessor. s 

(5)  Judicial  Control  of  Elections.  —  Where  the  power  to  supervise  and  con- 
trol corporate  elections  is  given  by  statute  to  a  court  of  equity,  this  power 
will  be  exercised  only  when  it  is  shown  that  by  reason  of  fraud,  violence,  or 
other  unlawful  conduct  on  the  part  of  the  stockholders,  a  fair  and  honest  elec- 
tion cannot  be  held.4  Such  power  will  not  be  exercised  to  set  aside  an 
election  regularly  had.5 

/.  Proceedings  to  Review  Elections  —  (1)  ///  Equity.  —  a  court  of 
Equity  has  ordinarily  no  jurisdiction  to  determine  the  validity  of  a  corporate 
election,6  but  where  this  question  is  necessarily  involved  in  a  case  properly 
before  it,  the  court  will  determine  this  along  with  all  the  other  questions  in 
the  case,  in  order  to  give  complete  relief.7 

(2)  Statutory  Remedy.  —  Power  is  conferred  upon  the  courts  of  some  states, 
by  statute,  to  inquire  into  the  validity  of  corporate  elections,  and  to  set  aside 
an  invalid  election  and  order  a  new  election. H    In  some  states  it  is  held  that 


1.  Election  Invalidated  by  Surprise  or  Fraud.  — 

People  v.  Albany,  etc.,  R.  Co.,  55  Barb.  (N. 
Y.)  344,  38  How.  Pr.  (N.  Y.)  228;  Matter  of 
Townsend,  (Supm.  Ct.  Spec.  T.)  24  Misc.  (N. 
Y.)  80;  State  v.  Bonnell,  35  Ohiu  St.  10;  State 
v.  Smalley,  4  Ohio  Cir.  Dec.  653,  7  Ohio  Civ. 
Ct.  400;  State  v.  Smith,  15  Oregon  98.  See 
also  supra,  this  section,  Calling  and  Notice. 

2.  Ohio,  etc..  R.  Co.  v.  State,  49  Ohio  St. 
668,  39  Am  &  Eng.  Corp.  Cas.  659;  Stanley  v. 
Luse,  36  Oregon  25.  See  also  Greenough  v. 
Alabama  G.  S.  R.  Co.,  64  Fed.  Rep.  22. 

3.  Beardsley  v.  Johnson,  (Supm.  Ct.  Gen. 
T.)  I  N.  Y.  Supp.  608,  affirmed  121  N.  Y.  224. 

4.  Tunis  v.  Hestonville,  etc.,  Pass.  R.  Co., 
149  Pa.  St.  70;  Jenkins  v.  Baxter,  160  Pa.  St. 
199. 

5.  Jenkins  v.  Baxter,  160  Pa.  St.  199.  See 
also  infra,  this  section,  Proceedings  to  Review 
Elections. 

6.  Validity  of  Eleetions  Cannot  Be  Directly 
Tested  in  Equity  —  Alabama.  —  Elliott  v.  Sibley, 
101  Ala.  344;  Perry  v.  Tuskaloosa  Cotton  Seed 
Oil  Mill  Co.,  93  Ala.  364;  Nathan  v.  Tomp- 
kins, 82  Ala.  437. 

Indiana.  —  Newcastle,  etc.,  Turnpike  Co.  v. 
Bell,  8  Blackf.  (Ind.)  584. 

New  Jersey.  —  Kearney  v.  Andrews,  10  N.  J. 
Eq.  70;  Owen  v.  Whitaker,  20  N.  J.  Eq.  122; 
Mechanics"  Nat.  Bank  v.  H.  C.  Burnet  Mfg. 
Co.,  32  N.  J.  Eq.  236. 

New  York.  —  Mickles  v.  Rochester  Cily 
Bank,  11  Paige  (N.  Y.)  118,  42  Am.  Dec.  103. 

Ohio.  —  Hullman  v.  Honcomp,  5  Ohio  St. 
237- 

Pennsylvania.  —  In  re  Titusville  Oil  Exch., 
39  VV.  N.  C.  (Pa.)  185. 

Injunction  Proceedings.  —  A  court  of  equity 
will  not  determine  the  validity  of  a  corporate 
election  in  injunciion  proceedings.  Newcastle, 
etc..  Turnpike  Co.  v.  Bell,  8  Blackf.  (Ind.)  584; 
Hughes  v.  Parker,  20  N.  H.  58;  Hartt  v.  Har- 
vey, 32  Barb.  (N.  V.)  55,  19  How.  Pr.  (N.  Y.) 
245,  10  Abb.  1'r.  (N  Y.)  321;  North  Baptist 
Church  7>.  Parker,  36  Barb.  (N.  Y.)  171;  Nolde 
v.  Mcdlem,  4  Lane.  L.  Rev.  347. 

An  Injunction  Suspending  the  Business  of  a  Cor 


poration  will  not  be  continued  merely  because 
a  dispute  has  arisen  as  to  the  election  of  di- 
rectors who  have  not  yet  been  admitted  to 
their  seats.  Poynter  v.  Clegg,  9  Phila.  (Pa.) 
480,  30  Leg.  Int.  (Pa.)  432. 

In  California,  under  section  315  of  the  Civil 
Code,  the  superior  courts  have  jurisdiction  as 
courts  of  equity  to  inquire  into  the  validity  of 
a  corporate  election.  Wright  v.  Central  Cali- 
fornia Colony  Water  Co.,  67  Cal.  532;  Whit- 
head  v.  Sweet,  I26  Cal.  67. 

A  Court  of  Chancery  Has  Jurisdiction  to  set 
aside  an  election  of  directors  by  persons  who 
were  not  bona  fide  shareholders.  Davidson  v. 
Grange,  4  Grant  Ch.  (U.  C.)  377. 

7.  Incidental  Equitable  Jurisdiction. —  F'ond  v. 
Vermont  Valley  R.  Co.,  19  Fed.  Cas.  No. 
11,264;  Elliott  v.  Sibley,  101  Ala.  344;  Nathan 
v.  Tompkins,  82  Ala.  437,  19  Am.  &  Eng. 
Corp.  Cas.  336;  Moses  v.  Tompkins,  84  Ala. 
613,  21  Am.  &  Eng.  Corp.  Cas.  634;  Johnston 
v.  Jones,  23  N.  J.  Eq.  216.  See  also  Lovett  v. 
German  Reformed  Church,  12  Barb.  (N.  Y.)  67. 

Where  an  action  is  brought  to  set  aside  an 
issue  of  stock,  an  election  of  directors  who  owe 
their  position  to  such  issue  of  stock  will  also 
be  declared  void.  Milot  v.  Perreault,  12 
Quebec  193. 

8.  Statutory  Remedy  to  Review  Election.  —  As 
to  statutory  proceedings  to  review  corporate 
elections,  see  generally  the  following  cases: 

California. —  Brewster  v.  Hartley,  37  Cal. 
15,  99  Am.  Dec.  237;  Wickersham  v.  Brittan, 
93  Cal.  34;  Whithead  v.  Sweet,  126  Cal.  67. 
See  also  Dulin  v.  Pacific  Wood,  etc.,  Co.,  103 
Cal.  357. 

Dela7va>e.  —  Matter  of  Vernon,  1  Penn. 
(Del.)  202. 

Louisiana.  —  State  v.  New  Orleans,  etc.,  R. 
Co.,  20  La.  Ann.  489. 

New  Jersey.  —  Matter  of  St.  Lawrence  Steam- 
boat Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng.  Corp. 
Cas.  359;  Rankin  v.  Newark  Library  Assoc.,  64 
N.  J.  L.  265;  Matter  of  Leslie,  58  N.  J.  L.  609. 

Neiv  York.  —  Ex  p.  Holmes.  5  Cow.  (N.  Y.) 
426;  />/  re  Townshend,  (Supm.  Ct.  Gen.  T.)  18 
N.  Y.  Supp.  905;  Matter  of  Elias,  (Supm.  Ct. 
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where  votes  tendered  for  a  candidate  arc  illegally  rejected,  so  that  he  fails  to 
receive  the  number  of  votes  necessary  to  elect,  and  the  votes  rejected  would 
have  elected  him,  the  court  cannot  declare  him  elected,  and  a  new  election 
must  be  ordered;  1  but  in  New  Jersey  a  contrary  rule  obtains.2 

Who  Muy  Maintain  Action.  —  The  stockholders  may  maintain  a  statutory  action 
i  i  rev  u'u  a  corporate  election,3  but  the  validity  of  such  election  may  be  ques- 
tioned only  by  them  or  by  the  corporation.1 

Warranto.  — The  validity  of  a  corporate  election  may  be  deter- 
mined by  quo  warranto  proceedings.5 

g.  Number  of  Directors  —  (i)  In  General. — The  statutes  generally 
prescribe  the  minimum  an:l  the  maximum  number -of  directors  to  be  elected.6 


Spec.  T.)  1 7  Misc.  Rep.  (N.  Y.)  718;  Matter  of 
Northern  Dispensary,  CSupm.  Ct.  Spec.  T.)  26 
MUc.  (N.  V.)  147;  Matter.of  Cecil,  (Supm.  Ct. 
Spec.  T.)  36  How.  Pr.  (N.  Y.)  477;  In  re 
Schoharie  Valley  R.  Case,  (Supm.  Ct.  Spec. 
T.)  12  Abb.  Pr.  N.  S.  (N.  Y.)  394;  Matter  of 
Pioneer  Paper  Co.,  (Supm.  Ct.  Spec.  T.)  36 
How.  Pr.  (NT.  Y.)  in;  People  v.  Albany, 
etc.,  R.  Co.,  5  Lans.  (N.  Y.)  25;  Hudson  River 
West  Shore  R.  Co.  v.  Kay,  (N.  Y.  Super.  Ct. 
Sp;c.  T.)  14  Abb.  Pr.  N.  S.  (N.  Y.)  19I;  Matter 
of  Lighthall  Mfg.  Co.,  47  Hun  (N.  Y.)  258; 
Matter  of  New  York  Express  Co.,  23  Hun  (N. 
Y.)  615;  Matter  of  Argus  Co.,  138  N.  Y.  557; 
People  v.  Simonson,  63  Hun  (N.  Y.)  630,  18  N. 
Y.  Supp.  934;  Matter  of  Syracuse,  etc.,  R.  Co., 
91  N.  Y.  1.  See  also  Matter  of  Dansville 
Bank,  6  Hill  (N.  Y.)  370. 

North  Dakota.  —  Matter  of  Argus  Printing 
Co  ,  1  N.  Dak.  434,  26  Am.  St.  Rep.  639. 

Ohio.  — State  v.  Schwartz,  10  OhioCir.  Dec. 
413,  19  Ohio  Cir.  Ct.  350. 

The  court  has  power  to  determine  in  a  con- 
tested case  what  persons  were  la wf ully  elected 
directors  Vandenburgh  v.  Broadway  Under- 
ground Connecting  R.  Co.,  29  Hun  (N.  Y.) 
348;  Exp.  Desdoity,  r  VVend.  (N.  Y.)  98. 

Where  a  mode  of  setting  aside  an  invalid 
election  of  directors  is  provided  by  a  statute  of 
the  state  under  the  laws  of  which  the  corpora- 
tion was  organized,  the  courts  of  another  state 
will  regard  an  election  as  valid  until  annulled 
as  so  provided  in  the  former  state.  State  v. 
Cronan,  23  Nev.  437. 

An  Appointment  by  Directors  to  fill  a  vacancy 
is  not  an  election  within  the  meaning  of  Cali- 
fornia Civ.  Code.  §  315,  providing  for  an  action 
to  determine  the  validity  of  corporate  elec- 
tions.   Wickersham  v.  Brittan,  93  Cal.  34. 

Election  Not  Collaterally  Investigated.  —  The 
courts,  as  a  rule,  will  not  investigate  the  reg- 
ularity of  the  election  or  appointment  of  an 
officer  or  agent  of  a  corporation  where  his 
authority  is  not  questioned  by  the  corporation 
or  the  stockholders.  Wright  v.  Lee,  2  S.  Dak. 
596,  37  Am.  &  Eng.  Corp.  Cas.  588. 

1.  New  Election  Ordered  for  Illegal  Rejection  of 
Votes. —  Matter  of  Long  Island  R.  Co.,  19 
Wend,  (N.  Y.)  37,  32  Am.  Dec.  429;  People  v. 
Phillips,  1  Den.(N.  Y.)  388;  State  v.  McDaniel, 
22  Ohio  St.  354,  distinguishing  Matter  of  Barker, 
6  VVend.  (N.  Y.)  509. 

Mandamus  will  not  lie  under  the  New  York 
statutes  to  compel  inspectors  to  receive  and 
count  votes  which  they  have  erroneously  re- 
jected; the  only  remedy  is  for  the  court  to 
order  a  new  election.  People  v.  Simonson,  61 
Hun  (N.  Y.)  338,  27  Abb.  N.  Cas.  (N.  Y.)  422. 
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2.  Contrary  Rule. —  Matter  of  St.  Lawrence 
Steamboat  Co.,  44  N.  J.  L.  529,  1  Am.  &  Eng. 
Corp.  Cas.  359;  Matter  of  Cape  May,  etc., 
Nav.  Co.,  51  N.  J.  L.  78.  And  see  Tomlin  v. 
Farmers',  etc..  Bank,  52  Mo.  App.  430. 

3.  Action  by  Stockholders. —  Hornblower  v. 
Duden,  35  Cal.  664:  Wright  v.  Central  Cali- 
fornia Colony  Water  Co.,  67  Cal.  532;  Matter 
of  St.  Lawrence  Steamboat  Co.,  44  N.  J.  L. 
529,  1  Am.  &  Eng.  Corp.  Cas.  359.  See  also 
State  v.  New  Orleans,  etc.,  R.  Co.,  20  La.  Ann. 
489. 

As  to  Suits  by  the  Attorney-General  under 

special  statutes,  to  determine  the  tight  to 
office,  see  People  v.  Albany,  etc.,  R.  Co.,  1 
Lans.  (N.  Y.)  308,  55  Barb.  (N.  Y.)  344;  Con- 
cord Soc.  v.  Stanton,  38  Hun  (N.  Y.)  1;  Craw- 
ford v.  State,  52  Ohio  St.  62. 

4.  Matter  of  Syracuse,  etc.,  R.  Co.,  91  N.  Y. 
i;  Baggot  v.  Turner,  21  Wash.  339. 

5.  Quo  Warranto  proceedings  to  test  the  right 
to  a  corporate  office  may  be  brought  by  any 
person  interested.  Com.  v.  Union  F.  &  M. 
Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  50;  Com.  v. 
McCutchen,  2  Pars.  Eq.  Cas  (Pa.)  205;  Com. 
v.  Stevens,  168  Pa.  St.  582.  See  also  Beckett 
v.  Houston,  32  Ind.  393.  But  see  under 
Ohio  statutes,  Crawford  v.  State,  52  Ohio  St. 
62. 

Where  an  election  of  directors  was  held  at 
the  proper  place  and  time,  and  the  meeting 
was  regular,  quiet,  and  orderly,  the  only  way 
tocontest  the  validity  of  the  election  is  by  quo 
warranto.  Jenkins  v.  Baxter,  160  Pa.  St.  199. 
See  the  title  Quo  Warranto. 

6.  Consult  the  various  statutes. 

Electors  May  Vote  Only  for  the  Number  of  Di- 
rectors to  Be  Elected,  and  votes  cast  for  a  greater 
number  are  wholly  void.  State  v.  Thompson, 
27  Mo.  365. 

The  Acts  of  a  Board  of  Directors  are  not  neces- 
sarily void  merely  because  the  board  is  com- 
posed of  a  greater  number  of  directors  than 
that  allowed  by  the  charter.  Hax  v.  R.  T. 
Davis  Mill  Co.,  39  Mo.  App.  453.  See  also 
Macon,  etc.,  R.  Co.  v.  Vason,  57  Ga.  314. 

The  Reduction  of  the  Number  of  Corporate 
Trustees  Below  the  Minimum  Required  by  Law, 
caused  by  the  resignation  of  one  of  them,  has 
been  held  not  to  deprive  the  remaining  trustees 
of  power  to  transfer  the  property  of  the  cor- 
poration in  repayment  of  a  loan  previously 
made.  Castle  v.  Lewis,  13  Hun  (N.  Y.) 
298. 

As  to  Changing  the  Number  of  Directors  under 

New  York  Laws  1S78,  c.  316,  §  2,  see  Burden 
v.  Burden,  159  N.  Y.  287,  affirming  8  N.  Y. 
App.  Div.  160. 
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(2)  Partial  Election.  —  Where,  at  an  election  held  for  a  certain  number  of 
directors,  a  smaller  n,umber  are  elected,  the  election  is  valid  as  to  them,  and 
if  constituting  a  quorum,  they  may  act  as  a  board.1 

(3)  Reduction  of  Number.  —  Where  a  corporation  is  authorized  to  reduce 
the  number  of  its  directors,  the  power  to  make  such  reduction  rests  exclu- 
sively in  the  board  of  directors,  unless  expressly  given  to  the  stockholders.2 

(4)  Filling  Vacancies. — The  mode  of  filling  vacancies  in  the  board  of 
directors  is  generally  prescribed  by  statute  or  by  the  charter  or  by-laws  of  the 
corporation,  vacancies  being  usually  filled  by  the  board  itself.3  Thus  in  case 
of  a  failure  to  elect  the  full  number  of  directors  at  any  election,  those  elected 
may  fill  the  vacancies.4 

Increase  in  Number  of  Directors.  —  Authority  of  the  board  of  directors  to  fill 
vacancies  does  not  apply  to  an  increase  in  the  number  of  directors  provided 
for  by  the  vote  of  stockholders;  such  increased  number  can  be  elected  only 
by  the  stockholders.5 

III.  Acceptance  of  Office.  —  Election  is  not  sufficient  of  itself  to  consti- 
tute a  person  an  officer  or  director  of  a  corporation;  there  must  also  be  an 
acceptance  of  the  office  by  him.6 

Acceptance  Need  Not  Be  Express,  but  may  be  implied  from  the  conduct  of  the 
person  elected,  and  the  circumstances  of  the  case.7 

Acceptance  Presumed.  —  But  where  no  special  qualification  is  required,  and 
there  is  no  usage  to  control,  a  person  elected  to  a  corporate  office  is  presumed 
to  accept  the  office  unless  he  expressly  declines  it.H 

Acceptance  Subject  to  By-laws.  —  A  person  accepting  a  corporate  office  is  pre- 


1.  Partial  Election.  —  Schmidt  v.  Mitchell, 
101  Ky.  570,  72  Am.  St.  Rep.  427;  Mailer  of 
Union  Ins.  Co.,  22  Wend.  (N.  Y.)  591;  Matter 
of  Excelsior  Ins.  Co.,  38  Barb.  (N.  Y.)  297; 
Vandenburgh  v.  Broad  way  Underground  Con- 
necting R.  Co.,  29  Hun  (N.  Y.)  348;  Wright  v. 
Com.,  109  Pa.  St.  560;  Forsyth  v.  Brown,  13 
Pa.  Co.  Ct.  576,  2  Pa  Dist.  765. 

2.  Reduction  of  Number  of  Directors.  —  Matter 
of  Excelsior  Ins.  Co.,  38  Barb.  (N.  Y.)  297. 
See  International  Bank  v.  Faber,  (C.  C.  A  )  86 
Fed.  Rep.  443;  Bradford  v.  Frankfort,  etc.,  R. 
Co.,  142  Ind.  383;  Wallace  v.  Walsh,  125  N  Y. 
26;  Beardsley  v.  Johnson,  121  N.  Y.  224. 

3.  Filling  Vacancies.  —  See  Dawson  v.  African 
Consol.  Land,  etc.,  Co.,  (1898)  1  Ch.  6;  La  Com- 
pagnie  de  Mayville  v.  Whitley,  (1896)  1  Ch. 
788;  Wright  v.  Trenton  First  Nal.  Bank,  52 
N.  J.  Eq.  392;  Matter  of  Excelsior  Ins.  Co.,  38 
Barb.  (N.  Y.)  297;  Bartholomew  v.  Bentley,  1 
Ohio  St.  37;  Hooe  v.  Hall,  4  Ohio  Cir.  Dec. 
547;  Pennsylvania  Milk  Producers'  Assoc.  v. 
Honeybrook  First  Nat.  Bank,  20  Pa.  Co.  Ct. 
540;  State  Bank  v.  Robinson,  5  Gratt.  (Va.) 
174. 

The  election  of  a  trustee  of  a  corporation  to 
fill  a  vacancy  is  a  corporate  act,  and  must  be 
conducted  as  required  by  the  charter.  State 
v.  Curtis,  9  Nev.  325. 

Majority  of  Board  Must  Act.  —  Where  a  ma- 
jority of  the  board  is  authorized  to  fill  vacan- 
cies, less  than  a  majority  cannot  do  so  although 
comprising  all  the  qualified  directors.  Moses 
v.  Tompkins,  84  Ala.  613,  21  Am.  &  Eng. 
Corp.  Cas.  634.  See  also  People  v.  New  York 
Infant  Asylum,  122  N.  Y.  190. 

Ratification  of  Invalid  Act  Filling  Vacancies. 
—  Where  directors  are  required  to  be  elected 
by  the  stockholders  at  their  regular  annual 
meeting,  the  stockholders  cannot  at  a  special 
meeting  ratify  the  invalid  act  of  directors  in 
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filling  vacancies.  Moses  v.  Tompkins,  84  Ala. 
613. 

4.  Filling  Vacancies  After  Partial  Election.  — 

Schmidt  v.  Mitchell,  101  Ky.  570,  72  Am.  Si 
Rep.  427;   Matter  of  Excelsior  Ins.  Co..  38 
Barb.  (N.  Y.)  297. 

But  see  Forsyth  v.  Brown,  13  Pa.  Co.  Ct 
576,  2  Pa.  Dist.  765,  in  which  it  was  held  that 
a  court  of  equity  mightorder  an  election  to  fill 
vacancies  caused  by  the  illegal  adjournment 
of  a  stockholders'  meeting  before  a  full  num- 
ber of  directors  had  been  elected. 

5.  Matter  of  Griffing  Iron  Co.,  63  N.  J.  L. 
168,  affirmed 63  N.  J.  L.  357. 

6.  Acceptance  of  Office  Necessary.  —  Standard 
Oil  Co.  v.  Morrison,  etc.,  Co.,  54  111.  App.  531; 
Blake  v.  Bayley,  16  Gray  (Mass.)  531;  Whitta- 
ker  v.  Amwell  Nat.  Bank,  52  N.  J.  Eq.  400; 
Cameron  v.  Seaman,  69  N.  Y.  396.  25  Am  Rep. 
212;  United  Growers  Co.  v.  Eisner,  22  N.  Y. 
App.  Div.  1.  See  Ellis  v.  North  Carolina  Inst, 
for  Deaf,  etc.,  68  N.  Car.  423.  But  see  Booker 
v.  Young,  12  Gratt.  (Va.)  303. 

A  Director  Cannot  Be  Compelled  to  Accept  a  re- 
election. Standard  Oil  Co.  v.  Morrison,  etc., 
Co.,  54  111.  App.  531. 

7.  Acceptance  Need  Not  Be  Express.  —  Delano 
v.  Smith  Charities,  13S  Mass.  63;  Cameron  v. 
Seaman,  69  N.  Y.  396,  25  Am.  Rep.  212. 

The  corporate  records  showing  that  a  cer- 
tain person  was  elected  a  director  and  that  he 
attended  and  took  part  in  a  subsequent  meet- 
ing of  the  directors  arc  prima  Jtuie,  though  not 
conclusive,  evidence  of  his  acceptance  of  the 
office     Blake      Bayley.  16  Gray  (Mass  )  531. 

8.  Acceptance  Presumed. —  Halpin  v.  Mutual 
Brewing  Co..  20  N.  Y.  App.  Div.  583;  Lock- 
wood  v.  Mechanics'  Nat.  Bank,  9  R.  I.  308, 
11  Am.  Rep.  253;  Danville,  etc.,  R.  Co.  v. 
Brown,  90  Va.  340. 

This  presumption,  however,    may    be  re 
Volume  XXI. 


Qualification. 


OFFICERS  AND  AGENTS 


Bond. 


sumed  to  have  done  so  with  full  knowledge  of  the  provisions  of  the  by-laws 
relating  thereto,  and  to  hold  his  position  subject  to  such  provisions.1 

IV.  Qualification  —  1.  Oath.  —  In  some  cases  officers  of  corporations  are 
required  to  take  an  oath  of  office  before  entering  upon  the  discharge  of  their 
duties.' 

2.  Bond.  -  In  many  cases,  before  entering  upon  the  discharge  of  the  duties 
of  his  office,  an  officer  of  a  private  corporation  is  required  to  give  bond  to 

ire  the  faithful  performance  of  his  official  duties.3  The  right  of  a  corpora- 
tion to  require  a  bond  of  an  officer  exists  at  common  law,  and  a  subsequent 
statute  requiring  a  bond  does  not  affect  the  validity  of  a  common-law  bond 
already  taken. 1 

Acceptance  of  Bond.  — ■  The  bond  must  be  approved  or  accepted  by  the  corpora- 
tion,0 but  no  formal  vote  or  resolution  of  acceptance  need  be  shown.6 

Construction  of  Bond  —  Breach  —  Discharge  of  Sureties.  —  Bonds  required  of  corporate 
are  to  be  construed  according  to  the  general  rules  governing  the  con- 
struction of  written  instruments.7  What  constitutes  a  breach  of  such  a  bond8 
or  what  will  discharge  the  sureties  thereon  9  will  depend  upon  the  terms  of 
the  particular  bond  and  the  nature  of  the  officer's  duties  and  employment. 

butted.    Lockwood  v.  Mechanics'  Nat.  Bank, 
9  R.  I.  308,  11  Am.  Rep.  253. 

1.  Acceptance  Subject  to  By-laws.  —  In  re 
Anglo-Austrian  Printing,  etc.,  Union,  (1892)  2 
Ch.  158;  In  re  Hercynia  Copper  Co.,  (1894)  2 
Ch.  403;  Salton  v.  New  Beeston  Cycle  Co., 
(1899)  i  Ch.  775;  Jones  v.  Vance  Shoe  Co.,  92 
111.  App.  158. 

2.  Officer  Required  to  Be  Sworn.  —  State  Bank 
v.  Chetwood,  8  N.  J.  L.  I;  Lockwood  v.  Me- 
chanics' Nat.  Bank,  9  R.  I.  308,  11  Am.  Rep. 
253;  Schwab  v.  Frisco  Min.,  etc.,  Co.,  21  Utah 
258;  Slate  v.  Kuehn,  34  Wis.  229. 

The  Clerk  of  a  Corporation  need  not  be  sworn 
in  the  absence  of  a  statute  requiring  it. 
South  Bay  Meadow  Dam  Co.  v.  Gray,  30 
Me.  547.  Where  the  clerk  is  not  required  by 
any  statute  to  be  sworn,  but  an  oath  is  re- 
quired by  the  corporation  for  its  own  security, 
the  corporation  cannot  setup  the  clerk's  omis- 
sion to  take  the  oath  in  defense  to  an  action 
against  it  by  a  stockholder.  Hastings  v.  Blue 
Hill  Turnpike  Corp.,  9  Pick.  (Mass.)  80. 

3.  Official  Bonds.  —  See  generally  as  to  the 
necessity  for  and  sufficiency  of  bonds:  Ander- 
son v.  State,  2  Ga.  370;  Pendleton  v.  State 
Bank,  1  T.  B.  Mon.  (Ky.)  171;  Carlisle  Bank 
v.  Hopkins,  1  T.  B.  Mon.  (Ky.)  245,  15  Am. 
Dec.  113;  New  York  Fourth  Nat.  Bank  v. 
Spinney,  47  Hun  (N.  Y.)  293;  Northern  Liber- 
ties Bank  v.  Cresson,  12  S.  &  R.  (Pa.)  306; 
Nolde  v.  Madlem,  4  Lane.  L.  Rev.  347. 

A  Bond  Executed  After  Entering  upon  the  Duties 
of  the  Office  mav  be  valid.  U.  S.  Bank  v.  Brent, 
2  Cranch  (C.  C.)  696. 

An  Officer's  Bond  Need  Not  Be  Recorded  unless 
this  is  expressly  required.  See  Burgess  v. 
Pue,  2  Gill  (Md.)  254. 

No  Particular  Form  Necessary.  —  The  bond 
need  not  be  in  the  precise  form  required  by 
statute.  Grocers'  Bank  v.  Kingman,  16  Gray 
(Mass.)  473;  Brighton  Bank  v.  Smith,  5  Allen 
(Mass.)  413.  See  also  Franklin  Bank  v. 
Cooper,  36  Me.  179. 

The  Fact  that  the  Officer  Was  Not  Eligible  to 
the  office  will  not  invalidate  his  bond.  Lion- 
berger  v.  Krieger,  88  Mo.  160. 

An  Attorney  Appointed  by  the  Directors  is  held 
not  to  be  a  corporate  officer  so  as  to  constitute 
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a  bond  required  of  him  an  official  bond.  New 
German  Loan,  etc.,  Co.  v.  Kuehnert,  6  Ohio 
Dec.  502,  7  Ohio  N.  P.  264. 

4.  Common-law  Bond. —  Lionbergerv.  Krieger, 
88  Mo.  160. 

5.  Acceptance  of  Bond.  —  See  generally  U.  S. 
Bank  v.  Dandridge,  12  Wheat.  (U.  S.)  64; 
Pryse  v.  Farmers'  Bank,  (Ky.  1895)  33  S.  W. 
Rep.  532;  Franklin  Bank  v.  Cooper,  36  Me. 
179;  Union  Bank  v.  Ridgely,  1  Har.  &  G.  (Md.) 
324;  Dedham  Bank  v.  Chickering,  3  Pick. 
(Mass.)  335;  Amherst  Bank  v.  Root,  2  Met. 
(Mass.)  522. 

6.  Formal  Acceptance  Unnecessary.  —  Amherst 
Bank  v.  Root,  2  Met.  (Mass.)  522;  Lexington, 
etc.,  R.  Co.  v.  Elwell,  8  Allen  (Mass.)  371. 

7.  As  to  the  Construction  and  Effect  of  bonds, 
see  Minor  v.  Mechanics'  Bank,  1  Pet.  (U.  S.) 
46;  U.  S.  Bank  v.  Brent,  2  Cranch  (C.  C.)  696; 
Worcester  Bank  v.  Reed,  9  Mass.  267,  6  Am. 
Dec.  65;  Lionberger  v.  Krieger,  88  Mo.  160; 
Bailey  v.  Onondaga  County  Mut.  Ins.  Co.,  6 
Hill  (N.  Y.)  476,  41  Am.  Dec.  759;  Rochester 
City  Bank  v.  Elwood,  21  N.  Y".  88;  Atlantic, 
etc.,  R.  Co.  v.  Cowles,  69  N.  Car.  59;  State 
Bank  v.  Locke,  4  Dev.  L.  (15  N.  Car.)  529; 
Portage  County  Mut.  Ins.  Co.  v.  Wetmore,  17 
Ohio  330;  Northwestern  Nat.  Bank  v.  Keen, 
14  Phila.  (Pa.)  7,  37  Leg.  Int.  (Pa.)  124. 

8.  As  to  What  Constitutes  a  Breach,  see  Union 
Bank  v.  Mackall,  2  Cranch  (C.  C.)  695;  Me- 
chanics' Institute  v.  Firth,  (Cal.  1897)  49  Pac. 
Rep.  214;  Chicago,  etc.,  R.  Co.  v.  Bartlett,  120 
111.  603;  Literati  v.  Heald,  141  Mass.  326;  State 
v.  Atherton,  40  Mo.  209;  Mt.  Vernon  Bank  v. 
Porter,  52  Mo.  App.  244;  Morris  Canal,  etc., 
Co.  v.  Van  Vorst,  21  N.  J.  L.  100;  First  Ave. 
Land  Co  v.  Hildebrand,  103  Wis.  530.  See 
the  title  Bonds,  vol.  4,  683. 

9.  Discharge  of  Sureties.  —  As  to  what  will  or 
will  not  discharge  sureties  on  official  bonds, 
see  the  following  cases: 

United  States.  —  Minor  v.  Mechanics'  Bank, 

1  Pet.  (U.  S.)  46;  M'Gill  v.  U.  S.  Bank,  12 
Wheat.  (U.  S.)  511. 

Illinois.  —  Barnett  v.  Smith,  17  111.  566. 
Kentucky.  —  Deposit  Bank  v.  Hearne,  (Ky. 
1898)  48  S."W.  Rep.  160;  Taylor  v.  State  Bank, 

2  J.  J.  Marsh.  (Ky.)  564. 
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Duration  of  Liability.  —  The  liability  of  sureties  on  the  bond  of  a  corporate 
officer  is  ordinarily  limited  to  defaults  occurring  during  the  term  of  office  for 
which  he  is  elected,  though  by  express  provisions  the  liability  may  be  extended 
to  cover  defaults  after  the  expiration  of  his  original  term.1 

Thus  Where  an  Officer  Is  Re-elected  his  original  bond  will  not  ordinarily  cover 
defaults  occurring  after  the  expiration  of  his  first  term,  but  a  new  bond  must 
be  taken.* 

V.  Term  of  Office.  —  Where  there  is  an  express  provision  of  the  charter 
or  by-laws  prescribing  the  term  of  office  of  a  corporate  officer,  this  will,  of 
course,  control.3  The  fact  that  directors  are  to  be  elected  annually  does  not 
limit  to  one  year  the  term  of  office  or  employment  of  an  officer  or  agent 
appointed  by  them.4 

Officer  Holding  Office  During  Pleasure  of  Board.  —  The  by-laws  may  provide  that 


Maine. — Franklin  Bank  v.  Cooper,  39  Me.  542. 

Massachusetts.  —  Amherst  Bank  v.  Root,  2 
Met.  (Mass.)  522;  Lexington,  etc.,  R.  Co.  v. 
Ehvell,  8  Allen  (Mass.)  371;  Tapley  v.  Martin, 
116  Mass.  275. 

Missouri.  —  Slate  v.  Atherton,  40  Mo.  209. 

New  Jersey.  —  Morris  Canal,  etc. ,  Co.  v.  Van 
Vorst,  21  N.  J.  L.  100. 

Pennsylvania.  —  Wayne  v.  Commercial  Nat. 
Bank,  52  Pa.  St.  343;  Pittsburg,  etc.,  R.  Co. 
v.  Shaet'fer,  5q  Pa.  St.  350. 

Virginia. — Richmond,  etc.,  R.  Co.  v.  Kasey, 
30  Gratt.  (Va.)  218. 

See  also  Daniels  v.  Barney,  22  Ind.  207; 
Graves  v.  Lebanon  Nat.  Bank,  10  Bush  (Ky.) 
23,  19  Am.  Rep.  50. 

The  fact  that  the  directors  to  whom  the  bond 
for  the  fidelity  of  an  agent  was  given  have 
gone  out  of  office  before  breach  does  not  affect 
the  liability  of  the  sureties.  Anderson  v.  Long- 
den,  1  Wheat.  (U.  S.)  85. 

An  Increase  of  the  Capital  Stock  of  the  cor- 
poration will  not  necessarily  discharge  the 
sureties  on  an  officer's,  bond.  Wilmington,  etc., 
Bank  v.  Wollaston,  3  Harr.  (Del.)  90;  Lion- 
berger  v.  Krieger,  88  Mo.  160.  But  see  Gro- 
cers' Bank  v.  Kingman.  16  Gray  (Mass.)  473. 

A  Change  in  the  Amount  of  Compensation  paid 
an  officer  or  agent  may  discharge  the  sureties 
on  his  bond.  Northwestern  R.  Co.  v.  Whin- 
ray,  10  Exch.  77. 

1.  Duration  of  Liability.  —  See  Fresno  Enter- 
prise Co.  v.  Allen,  67  Cal.  505,  10  Am.  &  Eng. 
Corp.  Cas.  344;  Boston  Hat  Manufactory  v. 
Messinger,  2  Pick.  (Mass.)  223;  Amherst  Bdnk 
v.  Root,  2  Met.  (Mass.)  522;  Middlesex  Mfg. 
Co.  v.  Lawrence,  1  Allen  (Mass.)  339. 

Where  a  bank  cashier  elected  by  directors 
chosen  annually  is  not  himself  an  annual 
officer,  a  bond  given  at  the  time  of  his  election 
covering  defaults  during  his  term  of  office 
extends  to  a  breach  of  duty  by  him  after  the 
directors  by  whom  he  was  elected  have  gone 
out  of  otfice.  Dedham  Bank  r.  Checkering,  3 
Pick.  (Mass.)  335.  See  also  Deposit  Bank  v. 
Hearne,  (Ky.  1898)  48  S.  W.  Rep.  160;  Union 
Bank  v.  Ridgely,  1  Harr.  &  G.  (Md.)  324. 

Officer  Holding  Over.  — As  to  the  liability  of 
sureties  on  official  bonds  in  the  case  of  an 
officer  holding  over  after  the  expiration  of  his 
term,  see  Sparks  v.  Farmers'  Bank,  3  Del.  Ch. 
274;  Chelmsford  Co.  v.  Demarest,  7  Gray 
(Mass.)  x;  Lexington,  etc..  R.  Co.  v.  Elwcll,  8 
Allen  (Mass.)  371;  St.  Louis  Union  Soc.  v. 
Mitchell,  26  Mo.  App.  206;  Long  v.  Seay,  72 


Mo.  648;  Cincinnati,  etc.,  R.  Co.  v.  Murrell, 
11  Heisk.  (Tenn.)  715. 

Effect  of  Resignation.  —  A  corporation  may 
hold  the  bond  of  one  of  its  officers  after  his 
resignation  and  the  settlement  of  his  accounts, 
as  indemnity  against  any  default,  while  in 
office,  which  may  subsequently  be  discovered. 
Clague  v.  City  Bank,  8  La.  48. 

2.  New  Bond  Required  on  Re-election. —  Harris 
v.  Babbitt,  4  Dill.  (U.  S.)  185;  Welch  v.  Sey- 
mour, 28  Conn.  387;  Hannibal  Sav.  Bank  v. 
Hunt,  72  Mo.  597,  37  Am.  Rep.  449;  Ulster 
County  Sav.  Inst.  v.  Ostrander,  163  N.  Y.  430; 
South  Carolina  Soc.  v.  Johnson,  1  McCord  L. 
(S.  Car.)  41,  10  Am.  Dec.  644;  South  Carolina 
Ins.  Co.  v.  Smith,  2  Hill  L.  (S.  Car.)  589;  Cin- 
cinnati, etc.,  R.  Co.  v.  Murrell,  11  Heisk. 
(Tenn.)  715;  Treasurer  v.  Mann,  34  Vt.  371,  80 
Am.  Dec.  688. 

Where  the  Charter  of  a  Bank  Is  Extended  and 
no  new  bond  taken  of  the  cashier  continu- 
ing in  office,  the  sureties  on  his  bond  taken 
under  the  old  charter  are  not  liable  for  defal- 
cations occurring  after  the  expiration  of  such 
charter.    Thompson  v.  Young,  2  Ohio  334. 

3.  Term  of  Office  Expressly  Defined.  —  See 
Thorington  v.  Gould,  59  Ala.  461;  Nathan  v. 
Tompkins,  82  Ala.  437;  Post  Express  Printing 
Co.  v.  Coursey,  (Supm.  Ct.  Gen.  T.)  10  N.  Y. 
Supp.  497.  Thus  where  an  officer  is  required 
to  be  elected  annually,  the  term  of  such  officer 
expires  with  the  election  of  his  successor  at 
the  next  annual  election,  although  he  may 
have  been  elected  for  a  term  of  five  years. 
State  v.  Batt,  38  La.  Ann.  955. 

Where  Directors  Are  Required  to  Be  Elected  An- 
nually, they  cannot,  by  a  by-law,  change  the 
time  of  holding  annual  elections  so  as  to  keep 
themselves  in  office  more  than  a  year,  against 
the  wishes  of  the  stockholders.  Elkins  v. 
Camden,  etc.,  R.  Co.,  36  N.  J.  Eq.  467.  Nor 
does  the  omission  of  the  corporation  to  provide 
by  a  by-law  for  an  election  affect  a  statutory 
provision  requiring  annual  elections.  Vanden- 
burgh  v.  Broad wav  Underground  Connecting 
R.  Co.,  29  Hun  (N.  Y.)  348. 

4.  Officers  Appointed  by  Directors  Elected  An- 
nually.— Deposit  Bank  v.  Hearne,  (Ky.  1898)48 
S.  W.  Rep.  i(>o;  Union  Bank  v.  Ridgely,  1 
Har.  &  G.  (Md.)  324;  Dedham  Bank  v,  Chick- 
ering,  3  Pick.  (Mass.)  335;  Granger  v.  Ameri- 
can Brewing  Co..  (N.  Y.  City  Ct.  Gen.  T.)  25 
Misc.  302;  Germania  Spar  v.  Flynn,  92  Wis. 
201.  See  also  Bradstteet  v.  Royalton  Bank,  42 
Vt.  128. 
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officers  shall  hold  office  during  the  pleasure  of  the  board,1  and  when  it  is  so 
provided  the  board  has  no  power  to  appoint  an  officer  for  a  definite  teim.* 

Officer  Holding  Over.  —  Directors  and  officers  of  a  corporation  elected  for  a 
ified  term  hold  over  and  remain  in  office  after  the  expiration  of  the  term, 
in  the  absence  of  a  valid  new  election  at  such  time,  until  their  successors  are 
duly  elected  and  qualified,3  unless  the  charter  provides  that  their  offices  shall 
li  come  vacant  in  such  case.4  It  is  frequently  expressly  provided  by  statute 
or  by  the  charter  or  by-laws  of  the  corporation  that  officers  shall  so  hold  over.5 
And  it  is  held  thai  such  a  provision  ought  to  be  favorably  construed.6 

VI.  Resignation.  —  An  officer  or  director  of  a  corporation  may  resign  his 
office  at  any  time  without  the  assent  of  the  corporation,  unless  there  is  some 
provision  in  the  charter  or  by-laws  to  the  contrary.7  And  the  right  so  to 
resign  is  not  affected  by  a  statutory  provision  that  directors  shall  continue  in 


1.  See  Archer  v.  People's  Sav.  Bank,  88  Ala. 

249. 

3.  Fowler  v.  Great  Southern  Telephone,  etc., 
Co.,  104  La.  751.  Contra,  Martino  v.  Com- 
merce F.  Ins.  Co.,  47  N.  Y.  Super.  Ct.  520. 

3.  Officers  Hold  Over  in  Default  of  New  Election 
—  United  States.  —  Fearing  v.  Glenn,  38  U.  S. 
App.  424,  73  Fed.  Rep.  116. 

Alabama. — Thornington  v.  Gould,  59  Ala. 
461. 

Connecticut.  —  McCall  v.  Byram  Mfg.  Co.,  6 
Conn.  428;  Spencer  u.  Champion,  9  Conn.  536. 

Delaware.  —  Sparks  v.  Farmers'  Bank,  3 
Del.  Ch.  274. 

Georgia.  —  See  Milliken  v.  Steiner,  56  Ga. 
251. 

Kentucky. —  Wier  v.  Bush,  4  Litt.  (Ky.)  429; 
Cassell  v.  Lexington,  etc.,  Turnpike  Road  Co., 
(Ky.  1888)  9  S.  W.  Rep.  701. 

Maine. — South  Bay  Meadow  Dam  Co.  v. 
Gray,  30  Me.  547. 

Mississippi.  —  Harris  v.  Mississippi  Valley, 
etc.,  R.  Co.,  51  Miss.  602. 

Missouri.  —  St.  Louis  Domicile,  etc.,  Assoc. 
v.  Augustin,  2  Mo.  App.  123. 

New  York.  —  People  v.  Runhle,  9  Johns. 
(N.  Y.)  147;  Slee  v.  Bloom,  5  Johns.  Ch.  (N.  Y.) 
366. 

Oregon.  —  Lucky  Queen  Min.  Co.  ^.Abra- 
ham, 26  Oregon  282. 

Pennsylvania. — Jenkins  v.  Baxter,  160  Pa. 
St.  199. 

Tennessee.  —  Lynch  v.  Lafland,  4  Coldw. 
(Tenn.)  96. 

Virginia.  —  Currie  v.  Mutual  Assur.  Soc,  4 
Hen.  &  M.  (Va.)  315,  4  Am.  Dec.  517. 

See  also  the  litle  Dissolution  of  Corpora- 
tions, vol.  9,  p.  559. 

Invalid  Election.  —  Where  an  election  of  di- 
rectors is  not  valid,  the  old  board  holds  over. 
Jenkins  v.  Baxter,  160  Pa.  St.  199. 

Effect  of  Resignation.  —  Where  a  by-law  of  a 
corporation  provides  that  directors  shall  serve 
for  one  year  and  until  their  successors  are 
chosen,  a  direclor  continues  to  be  such,  so 
far  as  the  corporation  is  concerned,  notwith- 
standing his  resignation,  until  his  successor  is 
chosen,  and  service  of  process  on  him  is  service 
on  the  corporation.  Timolat  v.  S.  J.  Held  Co., 
(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  556. 

A  Trustee  Elected  to  Fill  a  Vacancy  is  within 
the  general  rule  and  holds  over  until  the  ap- 
pointment and  qualificaiion  of  his  successor. 
Huguenot  Nat.  Bank  v.  Studwell,  6  Daly  (N. 
Y.)  13. 


Where  the  Corporation  Is  Insolvent  and  Does  No 
Business  for  many  years  after  the  eleciion  of 
directors,  such  directors  will  not  be  held  to 
have  continued  in  office,  but  so  long  a  suspen- 
sion of  the  performance  of  their  official  duties 
will  be  regarded  as  an  abandonment  or  resig- 
nation of  their  offices.  Bartholomew  v.  Bent- 
ley,  1  Ohio  St,  37. 

As  to  a  Verbal  Agreement  by  Stockholders  that 
an  officer  shall  remain  in  office,  see  Dulin  v. 
Pacific  Wood,  etc.,  Co.,  103  Cal.  357. 
4.  People  v.  Twaddell,  18  Hun  (N.  Y.)  427. 
6.  Holding  Over  under  Express  Provisions.  — 
Ellsworth  Woolen  Mfg.  Co.  v.  Faunce,  79  Me. 
440,  19  Am.  &  Eng.  Corp.  Cas.  155;  Hastings 
v.  Blue  Hill  Turnpike  Corp.,  9  Pick.  (Mass.) 
80;  Marlborough  Assoc.  v.  Peters,  (Mass.  1901) 
60  N.  E.  Rep.  396;  Kent  County  Agricultural 
Soc.  v.  Houseman,  81  Mich.  609;  St.  Louis 
Union  Soc.  v.  Mitchell,  26  Mo.  App.  206; 
Tysen  v.  Fritz,  44  N.  Y.  App.  Div.  562;  Hugue- 
not Nat.  Bank  v.  Studwell,  6  Daly  (N.  Y.)  13; 
Post-Express  Printing  Co.  v.  Coursey,  (Supm. 
Ct.  Gen.  T.)  10  N.  Y.  Supp.  497;  Nashville 
Bank  v.  Petway,  3  Humph.  (Tenn.)  522;  Cin- 
cinnati, etc.,  R.  Co.  v.  Morrell,  11  Heisk. 
(Tenn.)  715. 

Under  the  New  York  General  Manufactur- 
ing Act  of  1848  corporate  trustees  elected  for 
one  year,  while  they  might  hold  over,  were  not 
bound  to  do  so,  and  unless  they  chose  to  act 
their  offices  became  vacant  at  the  end  of  the 
year.  Van  Amburgh  v.  Baker,  81  N.  Y. 
46. 

A  statute  providing  that  officers  shall  hold 
over  until  their  successors  are  elected  does  not 
prevent  the  termination  of  an  office  by  mutual 
understanding  before  a  permanent  successor 
is  appointed.  Marlborough  Assoc.  v.  Peters, 
(Mass.  1901)  60  N.  E.  Rep.  396. 

6.  Nashville  Bank  v.  Petway,  3  Humph. 
(Tenn.)  522. 

7.  C-fflcer  May  Resign  at  Any  Time.  —  Briggs 
v.  Spaulding,  141  U.  S.  132;  Movius  v.  Lee,  30 
Fed.  Rep.  298;  Fearing  v.  Glenn,  38  U.  S. 
App.  424,  73  Fed.  Rep.  116;  Savannah  Cotton 
Mills  v.  Cunningham,  100  Ga.  468;  Squires  v. 
Brown,  (N.  Y.  Super.  Ct.  Gen.  T.)22  How.  Pr. 
(N.  Y.)  35;  Smith  v.  Danzig,  (Supm.  Ct.  Spec. 
T.)  64  How.  Pr.  (N.  Y.)  320;  Chandler  v.  Hoag, 
2  Hun  (N.  Y.)  613,  affirmed  without  opinion  63 
N.  Y.  624;  Carnaghan  v.  Exporters',  etc.,  Oil 
Co.,  (Supm.  Ct.  Gen.  T.)  11  N.  V.  Supp.  172. 
See  also  Wickersham  v.  Murphy,  93  Cal.  41; 
Bruce  v.  Piatt,  80  N.  Y.  379. 
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office  for  one  year  and  until  their  successors  are  appointed.1  But  an  officer 
entitled  to  hold  his  office  is  under  no  obligation  to  resign  at  the  request  of  the 
corporation.2 

Resignation  Need  Not  Be  in  Any  Particular  Form.  —  The  resignation  of  a  director 
need  not  be  in  any  particular  form  ;  it  may  be  tendered  either  orally  or  by 
formal  written  notice.3 

Acceptance  of  Resignation.  —  The  acceptance  by  the  corporation  of  an  officer's 
resignation  is  not  essential  to  give  it  effect,4  unless  the  resignation  is  tendered 
conditionally,  in  which  case  acceptance  may  be  necessary.5 

Conditional  Resignation.  —  Where  an  officer's  resignation  is  tendered  condition- 
ally and  accepted  by  the  corporation,  the  acceptance  is  subject  to  the  con- 
ditions imposed.6 

Effect  of  Resignation.  —  An  unconditional  resignation  by  an  officer  or  director 
terminates  his  connection  as  such  with  the  corporation,  together  with  all  the 
rights,  duties,  and  liabilities  appertaining  to  his  office.7 

VII.  Removal  and  Vacation  of  Office  —  Power  of  Removal  inherent.  —  The 
power  of  a  corporation  to  remove  officers  elected  by  it  is  inherent  at  common 
law.  Where  the  officer  is  not  elected  for  a  fixed  term,  the  right  of  removal, 
unless  limited  by  statute  or  by-law,  is  absolute.8 

Pro.  (N.  Y.)  29,  2  Misc.  (N.  Y.)  182,  in  which 
case  it  seems  that  the  resignation  was  con- 
tingent upon  its  acceptance. 

6.  Conditional  Resignation.  —  Savannah  Cot- 
ton Mills  v.  Cunningham,  100  Ga.  468. 

7.  Mexican  Oil  Co.  v.  Mexican  Guadalupe 
Min.  Co.,  47  Fed.  Rep.  351;  Movius  v.  Lee,  30 
Fed.  Rep.  298;  Savannah  Cotton  Mills  v. 
Cunningham,  100  Ga.  468;  Merrill  v.  Wake- 
field Rattan  Co.,  1  N.  Y.  App.  Div.  118.  See 
infra,  this  title,  Duties  and  Liabilities  of  Di- 
rectors and  Officers  —  Liability  to  Third  Persons 
—  L.iabilitv  to  Creditors  of  Corporation  —  Statu- 
tory Liability  —  Persons  Liable. 

As  to  Service  of  Process  on  an  officer  or  director 
after  his  resignation,  see  Evarts  v.  Killing- 
worth  Mfg.  Co.,  20  Conn.  447;  Sturgis  v. 
Crescent  Jute  Mfg.  Co.,  (Supm.  Ct.  Gen.  T.) 
10  N.  Y.  Supp.  470;  Carnaghan  v.  Exporters', 
etc.,  Oil  Co.,  57  Hun  (N.  Y.)  588.  11  N.  Y. 
Supp.  172;  Buchanan  1.  Prospect  Park  Hotel 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  14  Misc.  (N.  Y.) 
435;  Wilson  v.  Brentwood  Hotel  Co.,  (Supm. 
Ct.  App.  T.)  16  Misc.  (N.  V.)  48. 

The  Contumacious  Resignation  of  Directors  for 
the  purpose  of  embarrassing  the  stockholders 
will  not  prevent  the  latter  from  meeting  and 
authorizing  the  filing  of  a  petition  in  bank- 
ruptcy. Davis  v.  Alabama,  etc.,  R.  Co.,  I 
Woods  (U.  S.)  661. 

8.  Power  of  Corporations  to  Remove  Officers.  — 
Adamantine  Brick  Co.  v.  Woodruff,  Mac- 
Arthur  &  M.  (D.  C.)  318;  People  v.  Higgins, 
15  111.  110;  Stobo  v.  Davis  Provision  Co.,  54 
III.  App.  440;  State  v.  Vincennes  University, 
5  Ind.  77;  Matter  of  Griffing  Iron  Co.,  63  N.  J. 
L.  68,  affirmed  63  N.  J.  L,  357;  Queen  v.  Sec- 
ond Ave.  R.  Co.,  (N.  Y.  Super.  Ct.  Gen.  T.) 
44  How.  Pr.  (N.  Y.)  281;  Com.  v.  Christian,  9 
Phila.  (Pa.)  556.  29  Leg.  Int.  (Pa.)  341;  Evans 
v.  Philadelphia  Club,  50  Pa.  St.  107;  Flagstaff 
Silver  Min.  Co.  v.  Patrick,  2  Utah  304;  Burr 
v.  M  'Donald,  3  Gratt.  (Va.)  215  ;  Dick  v.  Canada 
Jute  Co..  30  L.  C.  Jur.  185.  See  also  Bain- 
bridge  v.  Smiih,  41  Ch.  D.  462,  60  L.  T.  N.  S. 
879;  Tucker  v.  Russell,  82  Fed.  Rep.  263.  See 
the  title  Amotion,  vol.  2,  pp.  310,  316. 

Where  the  Agency  Is  Not  Coupled  with  an 
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1.  Briggs  v.  Spaulding,  141  U.  S.  132;  Fear- 
ing v.  Glenn,  38  U.  S.  App.  424,  73  Fed.  Rep. 
116.  See  also  Olmsted  v.  Dennis,  77  N.  Y. 
378. 

2.  Officer  Not  Compelled  to  Resign  upon  Request. 

—  Savannah  Cotton  Mills  v.  Cunningham,  100 
Ga.  468. 

3.  No  Particular  Form  of  Resignation  Required. 

—  Fearing  v.  Glenn,  38  U.  S.  App.  424,  73  Fed. 
Rep.  1)6;  Sturges  v.  Vanderbilt,  73  N.  Y.  384. 
See  also  Matter  of  Gloucester,  etc.,  R.  Co.,  4 
DeG.  M.  &  G.  769. 

Th?  resignation  of  a  director  tendered  orally 
to  the  president  of  the  corporation  and  accepted 
by  him  is  sufficient.  Briggs  v.  Spaulding,  141 
U.  S.  132;  Movius  v.  Lee,  30  Fed.  Rep.  298. 

As  to  what  does  or  does  not  amount  to  a 
resignation,  see  J.  L.  Mott  Iron  Works  v.  West 
Coast  Plumbing  Supply  Co.,  113  Cal.  341 ;  State 
University  v.  Williams,  9  Gill  &  J.  (Md.)  365,  31 
Am.  Dec.  72;  Carnaghan  v.  Exporters',  etc.. 
Oil  Co.,  (Supm.  Ct.  Gen.  T.)  11  N.  Y.  Supp. 
172;  Union  Nat.  Bank  u.  Scott,  53  N.  Y.  App. 
Div.  65;  Kindberg  v.  Mudgett,  24  N.  Y.  Wkly. 
Dig.  229;  Chemical  Nat.  Bank  v.  Colvvell,  16 
Daly  (N.  Y.)  28,  reversed  132  N.  Y.  250;  Blake  v. 
Wheeler,  18  Hun  (N.  Y.)  496. 

Whether  a  director  had  resigned  is  a  ques- 
tion of  fact  for  the  jury.  Fearing  v.  Glenn,  38 
U.  S.  App.  424,  73  Fed.  Rep.  116.  See  also  J. 
L.  Mott  Iron  Works  v.  West  Coast  Plumbing 
Supply  Co.,  113  Cal.  341. 

4.  Acceptance  of  Resignation  Unnecessary.  — 
International  Bank  v.  Faber,  (C.  C.  A.)  86  Fed. 
Rep.  443;  Smith  v.  Danzig,  (Supm.  Ct.  Spec. 
T.)  64  How.  Pr.  (N.  Y.)  320;  Chandler  v. 
Hoag,  2  Hun  (M.  Y.)6i3,  affirmed  63  N.  Y.  624; 
Blake  v.  Wheeler,  18  Hun  (N.  Y.)  496;  Noble 
v.  Euler,  20  N.  Y.  App.  Div.  548;  Wilson  v. 
Brentwood  Hotel  Co.,  (Supm.  Ct.  App.  T.)  16 
Misc.  (N.  Y.)  48.  See  also  Briggs  v.  Spaulding. 
141  U.  S.  132;  Bruce  v.  Piatt,  80  N.  Y.  379. 
But  see  State  University  v.  Williams,  9  Gill  & 
J.  (Md.)  365,  31  Am.  Dec.  72.  As  to  the  rule 
in  regard  to  public  officers,  see  the  title  Public 
Officers. 

5.  See  Durant  Land  Imp.  Co.  v.  Thomson- 
Houston  Electric  Co.,  (C.  PI.  Gen.  T.)  23  Civ. 
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if  There  is  a  Fixed  Term  of  office,  the  corporation  cannot  arbitrarily  remove  an 
officer  during  his  term,  but  the  removal  must  be  for  cause,1  and  the  cause 
must  be  one  affecting  the  officer's  capacity  or  fitness  for  the  office.2 

Who  May  Romove.  —  The  removal  must  ordinarily  be  by  the  power  authorized 
to  appoint.  Thus  the  president  of  a  corporation  cannot  discharge  an  officer 
elected  by  the  board  of  directors.3 

The  Courts  Have  Ordinarily  No  Power  to  Remove  a  Corporate  Officer  or  to  enjoin  him 
from  discharging  the  duties  of  his  office,  but  the  power  of  removal  belongs 
exclusively  to  the  corporation  itself.4  But  by  statute  in  some  states  courts 
h.nv  been  given  jurisdiction  of  proceedings  to  remove  corporate  officers.5 

Removal  under  statutes  or  By-laws.  —  The  removal  of  officers  is  generally  regu- 
lated by  statute  or  by  the  by-laws  of  the  corporation.0 

Effect  of  Removal.  —  The  removal  of  an  officer  does  not  take  away  his  rights 
as  a  member  of  the  corporation.7 

Suspension  of  officer.  —  An  officer  may  be  suspended  from  his  office  in  some 
cases  for  misconduct  or  for  other  reason.8 


Interest,  a  corporation  may  remove  its  agents 
at  pleasure.  San  Joaquin  Land,  etc.,  Co.  v. 
West,  94  Cal.  399. 

Motives  for  Removal  Held  Immaterial.— Where 
directors  remove  an  officer  under  authority 
conferred  by  the  by-laws,  their  motives  for 
doing  so  cannot  be  inquired  into  by  the  courts. 
Stobo  v.  Davis  Provision  Co.,  54  111.  App.  440. 

Meeting  of  Stockholders  to  Remove  Directors.  — 
Where  stockholders  representing  a  majority 
of  the  stock  are  authorized  to  call  a  meeting 
for  the  purpose  of  removing  directors  and 
electing  others  in  their  stead,  a  meeting  called 
bv  persons  representing  less  than  a  majority 
of  the  stock  is  illegal.  Southern  Plank  Road 
Co.  v.  Hixon,  5  Ind.  165. 

Giving  Notice  to  an  Agent  to  Resign  does  not 
amount  to  a  discharge.  Granger  v.  American 
Brewing  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  25  Misc. 
(X.  Y.)  302. 

Election  of  New  Directors.  —  A  resolution 
passed  at  a  meeting  of  stockholders,  whereby 
new  directors  are  named,  does  not  dismiss  the 
directors  in  office,  although  the  meeting  had 
the  power  so  to  do,  unless  their  dismissal  is 
declared.    M'lot  v.  Perreault,  12  Quebec  193. 

As  to  the  Necessity  for  Notice  and  Trial,  see 
Adamantine  Brick  Co.  v.  Woodruff,  MacArthur 
&  M.  (D.  C.)  318;  Copeland  v.  Minong  Min. 
Co.,  33  Mich.  2;  State  v.  Kupferle,  44  Mo.  154, 
100  Am.  Dec.  265;  States.  Adams,  44  Mo.  570; 
Halpin  v.  Mutual  Brewing  Co.,  20  N.  Y.  App. 
Div.  583;  Com.  v.  Phillips,  I  Del.  Co.  Rep. 
(Pa.)  41.    And  see  the  title  Amotion,  vol.  2, 

pp.  314,  315- 

1.  Removal  for  Cause.  —  State  v.  Kuehn,  34 
Wis.  229:  Powers  v.  Blue  Grass  Bldg.,  etc., 
Assoc  .  86  Fed.  Rep.  705.  See  also  the  title 
Amotion,  vol.  2,  p.  316. 

As  to  the  effect  of  an  agreement  with  a  di- 
rector that  he  shall  not  be  removable  until  a 
certain  time,  see  Browne  v.  La  Trinidad,  37 
Ch.  D.  1,  19  Am.  &  Eng.  Corp.  Cas.  129;  also 
the  title  Amotion,  vol.  2,  p.  317. 

2.  Cause  Must  Affect  Capacity  or  Fitness.  — 
State  v.  Kuehn,  34  Wis.  229. 

Power  given  to  the  board  of  directors  to  fill 
vacancies  does  not  authorize  them  to  remove 
a  director  for  ineligibility.  Com.  v.  Detwiller, 
131  Pa  St.  614. 

3.  Mobile,  etc.,  R.  Co.  v.  Owen,  121  Ala. 


505;  Granger  v.  American  Brewing  Co.,  (N. 
Y.  City  Ct.  Gen.  T.)  25  Misc.  (N.  Y.)  302. 

4.  No  Removal  by  the  Courts. —  Griffin  v.  St. 
Louis  Vine,  etc.,  Assoc.,  4  Mo.  App.  596;  Rob- 
ertson v.  Bullions,  11  N.  Y.  243.  See  also 
Belmont  v.  Erie  R.  Co.,  52  Barb.  (N.  Y.)  638; 
People  v.  Albany,  etc.,  R.  Co.,  ^5  Barb.  (N.Y.) 
344,  38  How.  Pr.  (N.  Y.)  228,  7  Abb.  Pr.  N.  S. 
(N.  Y.)  265.  But  see  Wickersham  v.  Critten- 
den, 93  Cal.  17.  And  see  the  title  Amotion, 
vol.  2,  p.  316. 

5.  Special  Proceedings  to  Remove  Officers.  — See 
Matter  of  Boston  Min.,  etc..  Co.,  51  Cal.  624; 
Chollar  Min.  Co.  v.  Wilson,  66  Cal.  374;  Ram- 
sey v.  Erie  R.  Co.,  (Supm.  Ct.  Spec.  T.)  38 
How.  Pr.  (N.  Y.)  193,  7  Abb.  Pr.  N.  S.  (N. 
Y.)  156;  Belknap  v.  North  American  L.  Ins. 
Co.,  11  Hun[(N.  Y.)  282;  Robertson  v.  Bul- 
lions, 11  N.  Y.  243.  See  also  People  v.  Giroux, 
29  Hun  (N.  Y.)  248;  People  v.  Lowe,  47  Hun 
(N.  Y.)  577-  > 

Removal  by  Quo  Warranto.  —  State  v.  Ashley, 
1  Ark.  513. 

6.  Express  Power  of  Removal.  —  As  to  the  re- 
moval of  corporate  officers  under  express  pro- 
visions of  statute,  charter,  or  by-laws,  see  Isle 
of  Wight  R.  Co.  v.  Tahourdin,  25  Ch.  D.  320; 
Browne  v.  La  Trinidad,  37  Ch.  D.  1;  State  v. 
Kupferle,  44  Mo.  154,  100  Am.  Dec.  265;  Tay- 
lor v.  Hutton,  43  Barb.  (N.  Y.)  195;  Douglass 
v.  Merchants'  Ins.  Co.  (Supm.  Ct.  Gen.  T.) 
9  N.  Y.  St.  Rep.  302;  Eliason  v.  Coleman,  86 
N.  Car.  235.  See  the  title  Amotion,  vol.  2, 
p.  316. 

Where  the  charter  prescribes  the  terms  under 
which  the  power  of  amotion  is  to  be  exercised, 
such  terms  are  to  be  pursued.  State  v.  Vin- 
cennes  University,  5  Ind.  77. 

7.  Rights  as  Member  of  Corporation  Not  Affected 
by  Removal.  —  Evans  v.  Philadelphia  Club,  50 
Pa.  St.  107;  Riddell  v.  Harmony  F.  Co.,  8 
Phila.  (Pa.)  311.  See  also  the  title  Amotion, 
vol.  2,  p.  317. 

8.  Suspension  of  Officer.  —  See  Ramsey  v.  Erie 
R.  Co.,  (Supm.  Ct.  Spec.  T.)  7  Abb.  Pr.  N.  S. 
(N.  Y.)  156:  Whitman  v.  Holmes  Pub.  Co., 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)47;  People 
v.  Bruff,  (Supm.  Ct.  Spec.  T.)  60  How.  Pr.  (N. 
Y.)  1.  The  suspension  of  an  officer  by  the  cor- 
poration for  misconduct  does  not  become  effec- 
tive until  he  is  notified  thereof.    U.  S.  Bank 
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Vacation  of  Office  of  Director  by  Disposal  of  Stock.  —  It  is  held  by  some  courts  that  a 
director  who  disposes  of  his  qualifying  shares  of  stock  ceases  ipso  facto  to  be  a 
director,1  and  by  other  courts  that  such  disposal  renders  him  liable  to  removal 
though  it  does  not  of  itself  operate  as  such.2 

Where  an  Officer  Is  Not  Required  to  Be  a  Stockholder  a  transfer  of  all  his  Stock  does 
not  operate  to  remove  him  as  an  officer.3 

Where  the  Corporation  Goes  Out  of  Business  the  offices  held  by  its  officers  are  thereby 
vacated.4 

Bankruptcy.  —  Where  it  is  expressly  provided  that  a  director  who  ceases  to 
be  a  stockholder  shall  thereupon  cease  also  to  be  a  director,  the  bankruptcy 
of  a  director  vacates  his  office  as  such,5  but  it  is  otherwise  where  there  is  no 
such  provision.6 

The  Removal  of  an  Officer  or  Director  from  the  State  will  not  of  itself  vacate  his  office. 7 

The  Failure  of  a  Director  to  Attend  Board  Meetings  and  the  neglect  of  his  duties  as 
director  do  not  ipso  facto  vacate  his  office.** 

VIII.  Appointment  of  Agents  —  1.  Bower  of  Appointment.  —  A  corporation 
has  power  to  appoint  or  employ  agents  to  perform  services  in  the  line  of  its 
general  purposes,  although  such  power  may  not  be  specially  conferred.9 

2.  Mode  of  Appointment.  —  It  was  formerly  held  that  a  corporation  could 
appoint  an  agent  only  by  an  instrument  under  the  corporate  seal.  But  this  is 
no  longer  the  rule,  and  it  is  now  held  that  no  particular  formalities  are 
requisite,  and  the  appointment  may  be  made  either  by  an  instrument  under 
seal,  or  by  a  formal  resolution,  or  by  an  instrument  in  writing  not  under  seal, 
or  even  by  parol.10  Thus  where  the  corporation  acquiesces  in,  recognizes,  or 


v.  Magill,  i  Paine  (U.  S.)  66i,  affirmed  12 
Wheat.  (U.  S.)  511. 

1.  Directorship  Vacated  by  Disposal  of  Stock.  — 

Orr  Water  Ditch  Co.  v.  Reno  Water  Co.,  17 
Nev.  167;  Chemical  Nat.  Bank  v.  Colwell,  132 
N.  Y.  250.  reversing  16  Dalv  (N.  Y.)  28.  See 
also  Philadelphia,  etc.,  Coal,  etc.,  Co.  v. 
Hotchkiss,  82  M.  Y.  471;  Beardsley  v.  John- 
son, 121  N.  Y.  224;  Haines  v.  Kinderhook, 
etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N. 
Y.)6o5. 

Where  It  Is  Expressly  So  Provided  a  director 
who  ceases  to  be  a  stockholder  thereupon 
ceases  to  be  a  director.  Kuser  v.  Wright,  52 
N.  J.  Eq.  825;  Wright  v.  Trenton  First  Nat. 
Bank,  52  N.  J.  Eq.  392;  Sinclair  v.  Divight,  9 
N.  Y.  App.  Div.  297,  158  N.  Y.  607;  Bartholo- 
mew v.  Bentley,  1  Ohio  St.  37. 

The  Purpose  of  a  Provision  that  a  Director  Shall 
Vacate  His  Office  by  ceasing  to  be  a  stockholder 
is  to  keep  ihe  office  of  director  in  the  hands  of 
persons  personally  and  pecuniarily  interested 
in  the  affairs  of  the  corporation.  Movius  v. 
Lee,  30  Fed.  Rep.  298. 

2.  Office  Not  Ipso  Facto  Vacated  by  Disposal  of 
8tock.  —  Atlas  Nat.  Bank  v.  Gardner.  8  Biss. 
(U.  S  )  537.  See  also  Richards  v.  Merrimack, 
etc.,  R.  Co.,  44  N.  H.  127. 

3.  Spencer  v.  Champion,  9  Conn.  536.  In 
this  case  all  the  stock  of  the  corporation  was 
transferred  to  one  person. 

4.  Union  Compress  Co.  v.  Douglass,  60  Ark. 
591. 

5.  Vacation  of  Office  by  Bankruptcy.  —  Wright 
v.  Trenton  First  Nat.  Bank,  52  N.  J.  Eq.  392. 

A  provision  in  the  articles  of  incorporation 
that  the  office  of  a  director  shall  be  vacated  if 
such  director  becomes  bankrupt,  does  not  pre- 
vent the  appointment  of  a  bankrupt  to  be  a 
director.  Dawson  v.  African  Consol.  Land, 
etc.,  Co.,  (1898)  1  Ch.  6. 
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6.  Atlas  Nat.  Bank  v.  Gardner,  8  Biss.  (U. 
S.)  537- 

7.  Removal  from  State.  —  State  v.  Vincennes 
University,  5  Ind.  77;  State  v.  Bryce,  7  Ohio 
(pt.  ii.)  82.  See  Wright  v.  Trenton  First  Nat. 
Bank.  52  N.  J.  Eq.  392. 

8.  Office  Not  Vacated  by  Neglect  of  Duty.  — 
Stale  v.  Vincennes  University.  5  Ind.  77;  State 
v.  Bryce,  7  Ohio  (pt.  ii.)  82.  See  also  Halpin 
v.  Mutual  Brewing  Co.,  20  N.  Y.  App.  Div. 
583;  Lockwood  v.  Mechanics'  Nat.  Bank.  9  R. 
I.  308,  11  Am.  Rep.  253. 

9.  Corporation  Has  Inherent  Power  to  Employ 
Agents.  —  Bates  v.  State  Bank,  2  Ala.  451; 
Planters',  etc..  Bank  v.  Andrews,  8  Port. 
fAla.)404;  Kitchen  v.  Cape  Girardeau,  etc.,  R. 
Co.,  59  Mo.  514;  Sharp  v.  New  York,  40  Barb. 
(N.  Y.)  256,  25  How.  Pr.  (N.  Y.)  389;  Garvey 
v.  Colcock,  1  Nott  &  M.  (S.  Car.)  231.  See  the 
title  Acency.  vol.  1,  p.  950;  Corporations 
(Private),  vol.  7,  p.  808. 

As  to  the  appointment  of  agents  by  incor- 
porators prior  to  incorporation,  under  a  par- 
ticular agreement,  see  San  Joaquin  Land,  etc., 
Co.  v.  West,  94  Cal.  399. 

10.  See  the  titles  AGENCY,  vol.  t,  p.  951; 
Corporations  (Private),  vol.  7,  pp.  808, 
809. 

Agent  of  Foreign  Corporation. —  As  to  what  is  a 

sufficient  appointment  of  an  agent  of  a  foreign 
corporation,  under  Indiana  Rev.  Stat.  1 88 1 , 
£  3022,  see  Morrow  v.  U.  S.  Mortgage  Co.,  96 
Ind.  21.  See  also  the  title  Foreign  Corpora- 
tions, vol.  13,  p.  861. 

As  to  what  constitutes  a  valid  appointment, 
see  generally  Wood  v.  Wiley  Constr.  Co.,  56 
Conn.  87;  Dodge  v.  American  Freehold  Land 
Mortg.  Co.,  109  Ga.  394;  Towson  v.  Havre- 
de-Grace  Bink,  6  Har.  <S:  J.  (Md.)  47,  14  Am. 
Dec.  254;  Foot  v.  Rutland,  etc.,  R.  Co.,  32  Vt. 
633. 
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accepts  the  benefit  of  the  acts  of  a  person  assuming  to  act  as  its  agent,  his 
agency  is  sufficiently  established  as  to  third  persons  without  any  specific  or 
formal  appointment. 1 

IX.  Authority  and  Powers  —  1.  In  General.  —  Since  a  corporation  can  act 
only  through  its  agents,  the  authority  and  powers  of  the  managing  officers  of 
.1  corporation  in  the  aggregate,  are  coextensive  with  those  of  the  corporation 
itself,  except  in  respect  to  matters  over  which  the  stockholders  alone  have 
control.  The  powers  of  a  particular  officer,  however,  will  of  course  depend 
upon  the  particular  authority  conferred  upon  him.  An  officer  or  agent  may 
at  t  I  ir  and  bind  the  corporation  within  the  scope  of  the  authority  conferred 
upon  him  either  expressly,  as  by  the  charter,  by-laws,  or  otherwise,  or  by 
implication.  And  acts  of  officers  or  agents,  previously  unauthorized,  may  in 
many  cases  bind  the  corporation  when  ratified  by  it. 

General  Law  of  Agency  Controls.  —  In  general,  this  branch  of  the  subject  is 
g  .  rned  by  the  general  rules  of  agency.  There  is  no  difference  in  principle 
between  the  powers,  duties,  and  liabilities  of  agents  of  corporations  and  those 
of  natural  persons,  unless  expressly  made  by  the  act  of  incorporation  or 
by-laws.2 

Authority  Derived  from  Governing  Board.  — ■  Whatever  authority  officers,  agents,  or 
employees  of  a  corporation  may  have  is  derived  from  the  board  of  directors, 
or  governing  body,  unless  conferred  by  the  charter  of  the  corporation.  And 
before  the  corporation  will  be  bound  by  the  contracts  of  such  officers,  agents, 
or  employees,  unless  authority  is  conferred  by  the  charter,  it  must  be  shown 
that  authority  so  to  contract  has  been  given  by  the  board  of  directors,  or 
governing  body,  either  expressly,  impliedly,  or  by  ratification.3 

Corporate  Agents  Acting  Within  Scope  of  Duty.  —  But  the  action  of  the  board  of 
directors  is  not  necessary  to  authorize  or  approve  the  acts  of  corporate  officers 
within  the  general  scope  of  their  duties.4 

In  the  Absence  of  Special  Authority  a  corporate  officer  can  bind  the  corporation 
only  by  his  acts  done  in  the  discharge  of  the  ordinary  duties  of  his  office.* 
But  the  acts  of  an  officer  outside  of  his  ordinary  duties  may  bind  the  cor- 
poration when  authorized  by  it  either  expressly  or  by  implication.* 

No  Definite  Rules  Can  Be  Laid  Down  as  to  the  power  of  an  officer  or  agent  to  bind 
the  corporation  in  any  particular  case,  but  this  will  depend  upon  the  character 
of  the  corporation  and  of  the  business  transacted  by  it,  the  general  functions 
of  the  particular  officer  or  agent,  any  special  provisions  or  instructions  con- 
ferring or  defining  his  authority,  and  all  the  circumstances  of  the  case.7 

Mere  Irregularities  in  the  Election  or  Appointment    of  an  officer  or   agent  will  not 

1.  I.athrop  v.  Commercial  Rank,  8  Dana  7.  Particular  Powers.  —  See  generally  Light- 
(Ky.)  114,  33  Am.  Dec.  481;  Burgess  v.  Pue,  2  ner  v.  Brooks,  2  Cliff.  (U.  S.)  287;  Foster  v. 
Gill  (Md.)  254;  Walker  v.  Detroit  Transit  R.  Ohio-Colorado  Reduction,  etc.,  Co.,  17  Fed. 
Co.,  47  Mich.  338.  See  infra,  this  title,  Author-  Rep.  130;  McCullough  v.  Talladega  Ins.  Co., 
ity  and  Powers  —  Proof  of  Authority,  46  Ala.  376;  Hartley  v.  Creswell,  2  MacArlhur 

2.  N'ew  York,  etc.,  R.  Co.  v.  Dixon,  114  N.  (D.  C.)  495;  Brown  v.  Donnell,  49  Me.  421,  77 
Y.  80.  See  the  sections  immediately  follow-  Am.  Dec.  26£ ;  Tripp  v.  Swanzey  Paper  Co., 
ing.  And  see  generally  the  title  Agency,  vol.  13  Pick.  (Mass.)  291;  Com.  v.  Ruggles,  6  Allen 
1,  p.  930.  (Mass.)  588;    Eureka    Iron,    etc.,    Works  v. 

3.  Louisville,  etc.,  R.  Co.  v.  McVay,  98  Ind.  Bresnahan,  60  Mich.  332;  Finley  Shoe,  etc., 
391,  49  Am.  Rep.  770.  Co.  v.  Kurtz,  34  Mich.  89;  Beers  v.  Phoenix 

4.  I  lamilton  v.  Mingo  Coal,  etc.,  Co.,  (Tenn.  Glass  Co.,  14  Barb.  (N.  Y.)  358;  Benedicts. 
Ch.  1900)  59  S.  W.  Rep.  420.  Lansing,  5  Den.  (N.  Y.)  283. 

5.  Officer  Can  Bind  Corporation  Only  by  Acts  Where  the  powers  and  duties  of  officers  are 
within  Official  Duty. —  U.  S.  Bank  v.  Dunn,  6  not  expressly  defined  by  the  by-laws  or  by  reso- 
Pet.  (U.  S.)  51;  Martin  v.  Webb,  110  U.  S.  7;  lution,  they  may  be  inferred  from  the  names 
New  Haven,  etc.,  Co.  v.  Hayden,  107  Mass.  and  nature  of  the  offices.  Remington  Paper  Co. 
525;  Mahone  v.  Manchester,  etc.,  R.  Corp.,  v.  London  Assur.  Corp.,  12  N.  Y.  App.  Div.  21S. 
in  Mass.  72,  15  Am.  Rep.  9;  Hamilton,  etc.,  A  Power  of  Attorney  to  manage,  control,  and 
R.  Co.  v.  Gore  Bank,  20  Grant  Ch.  (U.  C.)  190;  lease  the  pioperty  of  a  corporation  does  not 
Joncs<y.  Henderson,  3  Manitoba  433.  authorize  a  sale  thereof.      Johnson  v.  Sage. 

0,  Martin  v,  Webb,  110  U.  S.  7.  (W*hP,  1896)44  Pac.  Rep.  641. 
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affect  his  authority  to  bind  the  corporation,  where  his  authority  has  been 
recognized  by  the  corporation,  or  where  from  the  circumstances  he  may  be 
considered  as  an  officer  or  agent  de  facto.1 

2.  Implied  Authority.  —  The  authority  of  an  officer  or  agent  need  not  neces- 
sarily be  express,  but  may  be  implied  from  circumstances.2  Thus  officers  of 
a  corporation  may  ordinarily  bind  it  by  their  acts  done  in  its  behalf  in  the 
general  course  of  the  corporate  business  and  their  own  employment  without 
the  authority  of  any  by-law  or  formal  resolution  of  the  board  of  directors.3 

3.  Estoppel  of  Corporation  to  Deny  Authority.  —  A  corporation  may  render 
itself  liable  for  the  acts  of  a  person  by  holding  him  out  to  the  public  as  agent, 
or  by  permitting  him  to  act  as  such,  and  thereby  becoming  estopped  to  deny 
his  authority.4 

4.  Ratification  of  Unauthorized  Acts.  —  A  corporation  may  ratify  and  become 
bound  by  the  unauthorized  acts  of  its  directors,  officers,  or  agents,  which  are 
within  the  scope  of  its  corporate  powers  and  which  might  have  been  previously 
authorized  by  it.3  Such  ratification  relates  back  and  is  equivalent  to  a  prior 
authority.6 

Who  May  Ratify.  —  The  ratification  may  be  by  the  corporation,'  or  by  officers 
or  agents  having  power  to  authorize  the  act  in  the  first  instance.8    But  a  rati- 


1.  Savage  v.  Miller.  56  N.  J.  Eq.  432.  See 
the  litle  De  Facto  Officers,  vol.  8,  p.  771. 

2.  Implied  Authority.  —  Martin  v.  Webb,  110 
U.  S.  7;  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Colo.  248;  Northern 
Cent.  R.  Co.  v.  Bastian,  15  Md.  494;  Christian 
University  v.  Jordan,  29.  Mo.  68;  Kiley  v. 
Forsee,  57  Mo.  390;  Southgate  v  Atlantic, 
etc.,  R.  Co.,  61  Mo.  89;  Phillips  v.  Campbell, 
43  N.  Y.  271;  Dougherty  v.  Hunter,  54  Pa.  St. 
380.  See  infra,  this  section,  Estoppel  of  Cor- 
poration to  Deny  A  uthorily;  Proo f  of  A  uthority. 
And  see  generally  the  title  Agency,  vol.  r,  p. 
957  et  seq. 

It  is  not  within  the  implied  powers  of  any 
corporate  officer  to  do  what  can  be  dene  only 
by  the  body  of  the  corporators  specially  con- 
vened for  the  purpose.  Finley  Shoe,  etc.,  Co. 
v.  Kurtz,  34  Mich.  89. 

3.  Formal  Resolution  Not  Always  Necessary  to 
Confer  Authority. —  Kiley  v.  Forsee,  57  Mo. 
390;  Hannibal  First  Nal.  Bank  v.  North  Mis- 
souri Coal,  etc.,  Co.,  86  Mo.  125;  Cheever  v. 
Gilbert  El.  R.  Co.,  43  N.  Y.  Super.  Ct.  478; 
Black  River  Ins.  Co.  v.  New  York  State  L.  & 
T.  Co.,  73  N.  Y.  282;  Allen  v.  Ontario,  etc., 
R.  Co.,  29  Oni.  510.  See  infra,  this  section, 
Proof  of  Authority  —  In  General. 

4.  Authority  Established  by  Holding  Out.  —  U. 
S.  Bank  v.  Dandridge,  12  Wheat.  (U.S.)  64; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  (U.  S.)  604;  Barrell  v.  Lake  View  Land 
Co.,  122  Cal.  129;  Savage  v.  Miller,  56  N.  J.  Eq. 
432;  Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546,  84 
Am.  Dec.  298,  40  Barb.  (N.  Y.)  179;  Lovett  v. 
German  Reformed  Church,  12  Barb.  (N.  Y.) 
67;  Craig  Medicine  Co.  v.  Merchants'  Bank, 
59  Hun  (N.  Y.)  561;  Alexander  v.  Brown,  9 
Hun  (N.  Y.)  641;  Heinze  v.  South  Green  Bay 
Land,  etc.,  Co.,  109  Wis.  99. 

For  additional  cases  see  the  titles  Agency, 
vol.  1,  p.  959  et  seg.;  Corporations  (Private), 
vol.  7,  p.  809. 

6.  Ratification  of  Unauthorized  Acts  —  England. 
—  Ridley  v.  Plymouth,  etc.,  Grinding,  etc., 
Co.,  2  Exch.  711. 

California.  —  Shaver    v.  Bear  River,  etc., 


Water,  etc.,  Co.,  10  Cal.  396;  Pixley  v.  West- 
ern Pac.  R.  Co.,  33  Cal.  183,  91  Am.  Dec.  623; 
People  v.  Eel  River,  etc.,  R.  Co.,  98  Cal.  665. 

Colorado.  —  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Colo.  248,  565. 

Illinois.  —  Reichwald  v.  Commercial  Hotel 
Co.,  106  111.  439. 

Iowa.  —  Merchants'  Union  Barb  Wire  Co.  v. 
Rice,  70  Iowa  14. 

Massachusetts.  —  Hayvvard  Pilgrim  Soc,  21 
Pick.  (Mass.)  274. 

Mississippi .  —  Planters'  Bank  v.  Sharp,  4 
Smed.  &  M.  (Miss.)  75,  43  Am.  Dec.  470. 

New  Jersey.  ■ —  Metropolitan  Telephone,  elc, 
Co.  v.  Domestic  Tel.,  etc.,  Co.,  44  N.  J.  Eq.  568. 

New  York.  —  Hoyt  v.  Thompson,  19  N.  Y. 
207;  Curtis  v.  Leavitt,  15  N.  Y.  14;  Story  v. 
Furman,  25  N.  Y.  214;  Olcott  v.  Tioga  R. 
Co.,  27  N.  Y.  546,  84  Am.  Dec.  298. 

See  the  titles  Agency,  vol.  1,  p.  1 181  et  seq.; 
Corporations  (Private),  vol.  7,  p.  809. 

Unauthorized  Acts  of  Directors  may  be  made 
valid  by  acquiescence  and  ratification  by  the 
corporation  or  stockholders.  U.  S.  Ice,  etc., 
Co.  v.  Reed,  (Supm.  Ct.  Spec.  T.)  2  How.  Pr. 
N.  S.  (N.  Y.)  253. 

6.  Ratification  Equivalent  to  Prior  Authority. 
—  Everett  v.  U.  S.,  6  Port.  (Ala.)  166,  30  Am. 
Dec.  584;  Planters'  Bank  v.  Sharp,  4  Smed.  & 
M.  (Miss.)  75,  43  Am.  Dec.  470;  O'Neil  v. 
Dunn,  63  N.  H.  393;  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203;  Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546, 
84  Am.  Dec.  298;  Kelsey  v.  National  Bank,  69 
Pa.  St.  429. 

7.  See  generally  cases  cited  ihroughout  this 
section. 

Acts  Prior  to  Organization.  —  The  unauthor- 
ized acts  of  directors  before  the  corporation  is 
fully  organized  can  be  ratified  only  by  bona 
fide  stockholders.  McNulta  v.  Corn  Belt  Bank, 
164  111.  427,  56  Am.  St.  Rep.  207. 

8.  Ratification  by  Officer.  —  Murray  v.  C.  N. 
Nelson  Lumber  Co.,  143  Mass.  250. 

An  officer  not  himself   authorized  cannot 
ratify    the    unauthorized   act   of   an  agent. 
Spinks  v.  Athens  Sav.  Bank,  108  Ga.  376. 
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tu  ition  cannot  be  inferred  from  the  acts  of  the  officers  who  did  the  unauthor- 
ised acts.' 

Mode  of  Ratification.  —  It  has  been  held  that  when  the  adoption  of  any  par- 
ticular form  or  mode  is  necessary  to  confer  the  authority  in  the  first  instance, 
there  can  be  no  valid  ratification  except  in  the  same  manner.2  But  where  no 
such  formality  is  necessary  to  confer  the  authority  originally,  the  ratification 
need  not  be  in  any  particular  form,  but  may  be  by  mere  acquiescence  3  or 
otherwise.4 

5.  Proof  of  Authority  —  a.  In  General.  —  The  authority  of  an  officer  or 
agent  of  a  corporation  need  not  be  established  in  any  particular  manner,  as  by 
a  writing  or  recorded  vote  necessarily,  but  may  be  inferred  from  the  com- 
pany's recognition  of  his  acts  or  from  other  facts  and  circumstances.* 


1.  Tracy  v.  Guthrie  County  Agricultural 
Soc,  47  Iowa  27. 

2.  Despatch  Line  of  Packets  v.  Bellamy  Mfg. 
Co.,  12  N.  H.  205,  37  Am.  Dec.  203. 

3.  Ratification  by  Acquiescence. — German 
Nat.  Bank  v.  Hastings  First  Nat.  Bank,  59 
Neb.  7;  Hoyt  v.  Thompson,  19  N.  Y.  207; 
Olcott  v.  Tioga  R.  Co.,  27  N.  Y.  546,  84  Am. 
Dec.  29S.  See  also  Bezou  v.  Pike,  23  La.  Ann. 
78S;  Sturgis  First  Nat.  Bank  v.  Reed,  36  Mich. 
263;  State  v.  Smith,  48  Vt.  266. 

A  ratification  by  a  corporation  of  an  un- 
authorized act  of  its  officers  or  agents  may  be 
shown  by  proving  that  the  officers  having 
power  to  authorize  the  act  knew  of  it  and 
adopted  it  as  a  valid  act  of  the  corporation, 
although  no  formal  vote  was  passed  by  them. 
Murray  v.  Nelson  Lumber  Co.,  143  Mass.  250. 
See  Bagaley  v.  Pittsburgh,  etc.,  Iron  Co.,  146 
Pa.  St.  478. 

4.  As  to  what  does  or  does  not  amount  to  a 
ratification,  see  Goodyear  Dental  Vulcanite  Co. 
v.  Caduc,  144  Mass.  85;  Nims  v.  Mt.  Hermon 
Boys'  School,  160  Mass.  177,  39  Am.  St.  Rep. 
467;  Hoyt  v.  Bridgewater  Copper  Min.  Co.,  6 
N.  J.  F.q.  253;  Cumberland  Coal,  etc.,  Co.  v. 
Sherman,  30  Barb.  (N.  Y.)  553;  New  York 
Security,  etc.,  Co.  v.  Saratoga  Gas,  etc.,  Co., 
88  Hun  (N.  Y.)  569. 

The  Approval  of  the  Minutes  of  a  former  meet- 
ing of  the  board  as  correct  is  not  a  ratifica- 
tion of  acts  done  at  such  meeting.  R.  T. 
Davis  Mill  Co.  v.  Bennett,  39  Mo.  App. 
460. 

The  Acceptance  of  the  Benefits  of  an  agreement 
by  an  officer  binds  the  corporation  to  the  agree- 
ment. Davis  v.  Harvey  Steel  Co.,  6  N.  Y. 
App.  Div.  166. 

Ratification  Must  Be  with  Knowledge  of  Ma- 
terial Facts.  —  Western  Nat.  Bank  v.  Arm- 
strong, 152  U.  S.  346;  Blen  v.  Bear  River, 
etc..  Water,  etc.,  Co.,  20  Cal.  602,  81  Am. 
Dec.  132;  Ft.  Scott  First  Nat.  Bank  v.  Drake, 
29  Kan.  311,  44  Am.  Rep.  646;  Murray  v. 
Nelson  Lumber  Co.,  143  Mass.  250;  Hyde  v. 
Larkin.  35  Mo.  App.  365;  Adriance  v.  Roome, 
52  Barb.  (N.  Y.)  399. 

Directors  Will  Not  Be  Presumed  to  Know  of 
a  contract  executed  by  an  officer  without 
authority.  Murray  v.  Nelson  Lumber  Co., 
143  Mass.  250. 

A  Full  Discussion  of  this  branch  of  the  sub- 
ject will  be  found  elsewhere  in  this  work,  there 
being  no  difference  in  principle  between  ratifi- 
cation by  a  corporation  and  ratification  by  an 
individuai  See  the  title  Agency,  vol.  1,  p. 
1181  et  seq. 


6.  Authority  Need  Not  Be  Shown  in  Any  Partic- 
ular Manner- — United  States.  —  Mahoney  Min. 
Co.  v.  Anglo-Californian  Bank,  104  U.  S.  192; 
Martin  v.  Webb,  no  U.  S.  7. 

Alabama.  —  Talladega  Ins.  Co.  v.  Peacock, 
67  Ala.  253. 

California.  —  Allen  v.  Citizens  Steam  Nav. 
Co.,  22  Cal.  28;  Pixley  v.  Western  Pac.  R.  Co., 
33  Cal.  183,91  Am.  Dec.  623;  Crowley  v.  Gen- 
esee Min.  Co.,  55  Cal.  273. 

Indiana.  —  Ross  v.  Madison,  I  Ind.  281,  48 
Am.  Dec.  361. 

Maine.  —  Badger  z>.  Cumberland  Bank,  26 
Me.  428;  Brown  v.  Donnell,  49  Me.  421,  77 
Am.  Dec.  266. 

Maryland.  —  Elysville  Mfg.  Co.  v.  O'Kisko 
Co.,  5  Md.  152,  1  Md.  Ch.  392;  Santa  Clara 
Min.  Assoc.  v.  Meredith,  49  Md.  389,  33  Am. 
Rep.  264. 

Missouri.  —  Williams  v.  Christian  Female 
College,  29  Mo.  250,  77  Am.  Dec.  569. 

New  York.  —  Pusey  v.  New  Jersey  West 
Line  R.  Co.,  (Supm.  Ct.  Gen.  T.)  14  Abb.  Pr. 
N.  S.  (N.  Y.)  434;  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige  (N.  Y.)  496,  38  Am.  Dec.  561; 
Phillips  v.  Campbell,  43  N.  Y.  271. 

Pennsylvania.  —  Kentucky  Bank  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  Cas.  (Pa.)  251. 

Tennessee.  —  Smiley  v.  Chattanooga,  6  Heisk. 
(Tenn.)  604. 

As  to  Evidence  of  Authority  in  particular  in- 
stances, see  the  cases  just  cited,  and  also  the 
following  cases: 

Alabama. — Holman  v.  Norfolk  Bank,  12 
Ala.  369. 

Colorado.  —  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Colo.  248. 

Massae/iusetts.  —  National  Security  Bank  v. 
Cushman,  121  Mass.  490;  Williams  v.  Cheney, 
3  Gray  (Mass.)  215. 

Michigan. — Kalamazoo  Novelty  Mfg.  Works 
v.  Macalister,  40  Mich.  84;  Fox  z/.  Spring  Lake 
Iron  Co.,  8g  Mich.  387. 

Missouri.  —  Babcock  v.  St.  Louis  Drayage 
Co.,  51  Mo.  App.  24. 

New  Hampshire.  —  Nicholas  v.  Oliver,  36  N. 
H.  218. 

New  York.  —  Henning  v.  New  York,  etc., 
R.  Co.,  9  Bosw.  (N.  Y.)  283;  Kennedy  v.  Cot- 
ton, 28  Barb.  (N.  Y.)  59. 

Virginia.  —  Richmond,  etc.,  R.  Co.  v.  Snead, 
19  Gratt.  (Va.)  354,  100  Am.  Dec.  670. 

Wisconsin.  —  City  Bank  v.  McClellan,  21 
Wis.  112;  Chicago,  etc.,  R.  Co.  v.  James,  24 
Wis.  388. 

Canada.  —  Taylor  v.  Cobourg,  etc.,  R.,  etc., 
Co.,  24  U.  C.  C.  P.  200. 
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Proof  by  Parol.  —  The  appointment  and  authority  of  an  officer  or  agent  may 
be  proved  by  parol  evidence.1 

Authority  Claimed  under  Charter,  etc.  —  But  where  the  authority  is  claimed  under 
the  charter  or  by-laws,  or  under  a  recorded  resolution  of  the  corporation,  it 
must  be  proved  by  the  production  of  such  written  evidence,  unless  the  adverse 
party  upon  being  called  upon  to  produce  such  evidence  fails  to  do  so,  in  which 
case  the  appointment  or  authority  may  be  proved  by  secondary  evidence.2 

b.  Presumption  of  Authority.  —  Persons  acting  publicly  as  officers  of 
a  corporation  are  ordinarily  presumed  to  be  rightfully  in  office.3  And  the 
authority  of  an  officer  or  agent  to  act  for  the  corporation  within  the  scope  of 
his  appropriate  duties  will  generally  be  presumed.4 

Authority  Not  Presumed  from  Exercise.  —  But  the  authority  of  an  officer  or  agent 
will  not  be  presumed  from  the  mere  fact  that  he  exercised  it,5  unless  such 
exercise  is  attended  by  circumstances  amounting  to  a  holding  out  of  such 
officer  or  agent  as  authorized  by  the  corporation.** 

c.  Notice  of  Authority.  —  Persons  dealing  with  the  officers  of  a  cor- 
poration are  chargeable  with  notice  of  their  authority  as  defined  and  limited 
by  the  charter  and  by-laws.7  But  a  stranger  dealing  with  an  officer  of  a  cor- 
poration is  not  affected  by  any  secret  agreement  between  such  officer  and 
the  corporation  or  stockholders  affecting  their  liability.8 


1.  Authority  Proved  by  Parol.  —  Allis  v.  Jones, 
45  Fed.  Rep.  148;  Preston  v.  Missouri,  etc., 
Lead  Co.,  51  Mo.  43;  Morrill  v.  C.  T.  Segar 
Mfg.  Co.,  32  Hun  (N.  Y.)  543;  Columbia  River, 
etc.,  Nav.  Co.  v.  Vancouver  Transp.  Co.,  32 
Oregon  532.  And  see  cases  cited  in  note  im- 
mediately preceding. 

Parol  evidence  is  admissible  in  some  cases 
to  show  that  certain  persons  are  officers. 
Cahill  v.  Kalamazoo  Mut.  Ins.  Co.,  2  Dougl. 
(Mich  )  124,  43  Am.  Dec.  457. 

2.  Proof  by  Production  of  Charter,  etc.  —  Lum- 
bard  v.  Aldrich,  8  N.  H.  31,  28  Am.  Dec.  381; 
Haven  v.  New  Hampshire  Asylum  for  Insane, 
13  N.  H.  532,  38  Am.  Dec.  512;  Clark  v.  Farm- 
ers' Woollen  Mfg.  Co.,  15  Wend.  (N.  Y.)  256; 
Litchfield  Iron  Co.  v.  Bennett,  7  Cow.  (N.  Y.) 
234.  See  also  Montgomery  R.  Co.  v.  Hurst,  9 
Ala.  513. 

3.  Officers  Presumed  to  Be  Rightfully  in  Office. 

—  U.  S.  Bank  v.  Dandiidge,  12  Wheat.  (U.  S.) 
64;  Providence  Steam  Engine  Co.  v.  Hub- 
bard, 101  U.  S.  188;  Hall  v.  Carey,  5  Ga.  239. 
See  also  Lucky  Queen  Min.  Co.  v.  Abraham,  26 
Oregon  282.  See  the  title  De  Facto  Officers, 
vol.  8,  p.  780. 

Where  persons  are  elected  year  after  year  to 
certain  corporate  offires,  and  hold  them  and 
perform  the  duties  thereof,  it  may  be  assumed 
that  such  offices  exist,  and  that  there  are  by- 
laws providing  for  them.  Remington  Paper 
Co.  v.  London  Assur.  Corp.,  12  N.  Y.  App. 
Div.  aiS. 

4.  Presumption  of  Authority.  —  National  State 
Bank  v.  Vigo  Counly  Nat.  Bank,  141  Ind.  352, 
50  Am.  St.  Rep.  330;  Eureka  Iron,  etc.,  Works 
v.  Bresnahan,  60  Mich.  332;  Flint  v.  Clinton 
Co.,  12  N.  H.  430;  Beers  v.  Phoenix  Glass 
Co.,  14  Barb.  (N.  Y.)  358;  Howard  v.  Hatch, 
29  Barb.  (N.  Y.)2g7;  Miller  v.  Chance,  3  Edw. 
(N.  Y.)  399;  Lucky  Queen  Min.  Co.  v.  Abra- 
ham, 26  Oregon  282;  Fayles  v.  National  Ins. 
Co.,  49  Mo.  380;  Brice  v.  Morion  Dairy  Faim- 
ing  Co.,  6  Montreal  Leg.  N.  171.  See  also 
Carey  v.  Cincinnati,  etc.,  R.  Co.,  5  Iowa  357. 

But  in  McCullough  v.  Moss,  5  Den.  (N.  Y.) 


567,  it  was  held  that  the  authorily  of  the 
agents  of  a  corporation  must  be  shown.  Proof 
that  a  promissory  note  purporting  to  be  made 
by  a  corporation  was  signed  by  the  president 
and  secretary  is  not  sufficient  without  proof  of 
their  authority  to  sign  it.  See  also  Ridley  v. 
Plymouth,  etc.,  Grinding,  etc., Co.,  2  Exch.  711. 

Contract  Not  Within  Agent's  Apparent  Authority. 
—  In  an  action  against  a  corporation  on  a  con- 
tract executed  by  an  agent,  not  within  the  ap- 
parent scope  of  his  authority,  the  burden  is 
on  the  plaintiff  to  show  that  the  agent  was 
authorized  to  make  the  contract.  Miller  u. 
Cochran  Hill  Gold  Min.  Co.,  29  Nova  Scotia 
304.  See  also  Jones  v.  Henderson,  3  Manitoba 
433- 

5.  Authority  Not  Presumed  from  Mere  Exercise 

of  It.  —  City  Electric  St.  R.  Co.  v.  First  Nat. 
Exch.  Bank,  62  Ark.  33,  54  Am.  St.  Rep.  282; 
Lawrence  v.  Gebhard,  41  Baib.  (N.  Y.)  575. 

6.  See  supra,  this  section,  Estoppel  0/  Corpora- 
tion to  Deny  Authority. 

The  Open  and  Notorious  Exercise  by  a  corporate 
officer  of  a  power  belonging  to  the  board  of  di- 
rectors presupposes  the  due  delegation  of  such 
power  to  him  by  the  directors.  Pixley  v. 
Western  Pac.  R.  Co.,  33  Cal.  183,  91  Am.  Dec. 
623. 

7.  Third  Persons  Chargeable  with  Notice  of 
Charter,  etc. —  Dabney  v.  Stevens,  2  Sweeny 
(N.  Y.)  415,  10  Abb.  Pr.  N.  S.  (N.  Y.)  39; 
Adriance  v.  Roome,  52  Barb.  (N.  Y.)  399; 
I  laden  v.  Farmers,  etc.,  F.  Assoc.,  80  Va.  683; 
Bocock  v.  Alleghany  Coal,  elc,  Co.,  82  Va. 
913,  3  Am.  St.  Rep.  128.  See  Relfe  v.  Rundle, 
103  U.  S.  222.  But  see  as  to  limitations  in  the 
by-laws,  Rathhun  v.  Snow,  123  N.  Y.  343; 
Powers  v.  Schlicht  Heat,  etc.,  Co.,  23  N.  Y. 
App.  Div.  380 

8.  Strangers  Not  Affected  by  Secret  Limitations 
on  Authority.  —  Rathbun  v.  Snow,  123  N.  Y. 
343;  Powers  v.  Schlicht  Heat,  etc.,  Co.,  23  N. 
Y.  App.  Div.  380;  Grafius».  Land  Co.,  3  Phila. 
(Pa.)  447,  16  Leg.  Int.  (Pa.)  292;  Heinze  v. 
South  Green  Bay  Land,  etc.,  Co.,  109  Wis.  99. 
See  the  title  Agency,  vol.  1,  p.  994. 
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6.  Delegation  of  Authority  —  a.  In  General  —  Employment  of  Agents. 
—  In  accordance  with  the  general  law  of  agency,  officers  and  agents  of  cor- 
porations  cannot  delegate  powers  which  involve  the  exercise  of  judgment  and 
discretion,  and  which  it  is  the  intention  of  the  corporation  should  be  exercised 
by  them  in  prison. 1     But  officers  and  agents  charged  with  the  general  man- 

ment  of  the  corporate  affairs  usually  have  express  or  implied  authority  to 
delegate  to  other  agents  appointed  by  them  the  power  to  manage  the  details 
of  the  business  although  this  may  involve  the  exercise  of  discretion.* 

b.  Executive  Committee.  —  Although  there  is  authority  to  the  con- 
trary,3 the  prevailing  view  is  that  the  board  of  directors  may  delegate  their 
discretionary  powers  in  the  management  of  the  company's  business  to  an 

cutive  committee  composed  of  members  of  the  board,  and  the  acts  of 
such  a  committee  will  bind  the  corporation  as  fully  as  the  acts  of  the  entire 
board.1  Ordinarily  the  executive  committee  of  a  corporation  is  subject  to 
the  same  rules  as  the  board  of  directors.5 


1.  Discretionary  Power  Cannot  Be  Delegated. — 

In  re  County  Palatine  Loan,  etc.,  Co.,  L.  R.  9 
Ch.  691 ;  Gillis  v.  Bailey,  21  N.  H.  149;  Farmers' 
Mm.  F.  Ins.  Co.  v.  Chase,  56  N.  H.  341;  Pat- 
terson v.  Portland  Smelting,  etc.,  Works,  35 
Oregon  96,  citing  1  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.)  972 ;  Silver  Hook  Road  v.  Greene, 
12  R.  I.  164.  See  the  title  Agency,  vol.  1,  p.  976. 

2.  Northampton  Bank  v.  Pepoon,  11  Mass. 
288;  Saltmarsh  v.  Spaulding,  147  Mass.  224; 
Van  Hook  v.  Somerville  Mfg.  Co.,  5  N.  j. 
Eq.  137;  Patterson  v.  Portland  Smelting,  etc., 
Works,  35  Oregon  96. 

Employment  of  Agents  by  Officers.  —  See  gen- 
erally Preston  71.  Mi-souri,  etc.,  Lead  Co.,  51 
Mo.  43;  Hooker  v.  Eagle  Bank,  30  N.  Y.  83, 
86  Am.  Dec  351;  Lewis  v.  Albemarle,  etc.,  R. 
Co..  95  N.  Car.  179;  New  York,  etc.,  R.  Co.  v. 
Smith,  20  R.  I.  134;  Chicago,  etc.,  R.  Co.  v. 
James,  22  Wis.  ig4.  See  also  Fister  v.  La 
Rue,  15  Barb.  (N.  Y.)  323. 

Employment  of  Attorneys.  —  Davis  v.  Memphis 
City  R.  Co.,  22  Fed.  Rep.  883;  Frosts.  Domes- 
tic Sewing  Mach.  Co..  133  Mass.  563;  Western 
Bank  v.  Gilstrap,  45  Mo.  419;  Southgate  v. 
Atlantic,  etc.,  R.  Co.,  61  Mo.  89;  American 
Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.)  496,  38 
Am.  Dec.  561. 

But  a  subordinate  agent  cannot  employ  an 
attorney  unless  specially  authorized.  Maupin 
v.  Virginia  Lead  Min.  Co.,  78  Mo.  24. 

An  officer  has  no  power  to  appoint  or  author- 
ize an  agent  to  do  that  which  he  is  not  author- 
ized to  do  himself.  Johnson  v.  Sage,  (Idaho 
1896)  44  Pac.  Rep.  641;  Titus  v.  Cario,  etc., 
R.  Co.,  37  N.  J.  L.  98. 

3.  Discretionary  Powers  Cannot  Be  Delegated 
to  Executive  Committee.  —  Weidenfeld  v.  Sugar 
Run  R.  Co.,  48  Fed.  Rep.  615;  York,  etc.,  R. 
Co.  v.  Ritchie,  40  Me.  425;  Pike  v.  Bangor, 
etc..  Shore  Line  R.  Co..  68  Me.  445;  Tempel 
v.  Dodge,  89  Tex.  68.  See  also  Card  v.  Carr, 
1  C.  B.  N.  S.  197,  87  E.  C.  L.  197;  In  re  Leeds 
Banking  Co.,  L.  R.  1  Ch.  561;  Percy  v.  Millan- 
don,  3  La.  568;  Tippets  v.  Walker,  4  Mass.  595. 

Personal  Liability  of  Committee.  — ■  It  has  been 
held  that  a  committee  appointed  by  the  direct- 
ors of  a  corporation  without  authority  from  the 
corporation  are  personally  bound  bv  contracts 
executed  by  them.  Tippets  v.  Walker,  4 
Mass.  595. 

4.  Directors  May  Delegate  Powers  to  Executive 
Committee  —  England.  —  In  re  Taurine  Co.,  25 


Ch.  D.  118;  Totterdell  v.  Fareham  Blue 
Brick,  etc.,  Co.,  L.  R.  1  C.  P.  674;  In  re  Im- 
perial Land  Co.,  L.  R.  7  Ch.  587.  See  also 
Matter  of  Gloucester,  etc.,  R.  Co.,  4  De  G.  M. 

&  G.  769. 

United  States.  —  Union  Pac.  R.  Co.,  v.  Chi- 
cago, etc.,  R.  Co.,  163  U.  S.  597,  affirming  47 
Fed.  Rep.  15,  51  Fed.  Rep.  309.  See  also 
Columbia  Bank  v.  Patterson,  7  Cranch  (U.  S.) 
299. 

Alabama. — Taylor  v.  Agricultural,  etc., 
Assoc.,  68  Ala.  229. 

California.  —  Gashwilerz'.  Willis,  33  Cal.  II, 
91  Am.  Dec.  607;  Andres  v.  Fry,  113  Cal.  124. 

Indiana.  —  See  Indianapolis,  etc.,  R.  Co.  v. 
Hyde,  122  Ind.  188. 

Massachusetts.  —  Burrill  v.  Nahant  Bank,  2 
Met.  (Mass.)  163,  35  Am.  Dec.  395. 

Missouri.  —  See  St.  Louis  Domicile,  etc., 
Loan  Assoc.  v.  Augustin,  2  Mo.  App.  123; 
Jones  v.  Williams,  139  Mo.  I,  61  Am.  St.  Rep. 
43°- 

New  Jersey.  —  See  Metropolitan  Telephone, 
etc.,  Co.  v.  Domestic  Tel.,  etc.,  Co.,  44  N.  J. 
Eq.  568. 

New  York.  —  Palmer  v.  Yates,  3  Sandf.  (N. 
Y.)  137;  Hoyt  v.  Thompson,  19  N.  Y.  207, 
affirming  Hoyt  v.  Shelden,  3  Bosw.  (N.  Y.)  267; 
Olcotl  v.  Tioga  R.  Co.,  27  N.  Y.  546,  84  Am. 
Dec.  298;  Sheridan  Electric  Light  Co.  v.  Chat- 
ham Nat.  Bank,  127  N.  Y.  517,  affirming  52 
Hun  (N.  Y.)  575;  Round  Lake  Assoc.  v.  Kel- 
logg, 141  N.  Y.  348.  See  also  Blatchford  v. 
Ross,  (Supm.  Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.) 
no. 

Pennsylvania.  —  Berks,  etc.,  Turnpike  Road 
Co.  v.  Myers,  6  S.  &  R.  (Pa.)  12,  9  Am.  Dec.  402. 

Rhode  Island. — See  Hazard  v.  Durant,  n 
R.  I.  195. 

Utah.  —  Leavitt  v.  Oxford,  etc.,  Silver  Min. 
Co..  3  Utah  265. 

Wisconsin.  —  Black  River  Imp.  Co.  v.  Hol- 
way,  85  Wis.  344. 

Ratification  by  Directors  or  Stockholders.  —  The 
acls  of  an  executive  committee  appointed  by 
the  directors,  when  ratified  by  the  directors  or 
the  stockholders,  are  valid  corporate  acts. 
Union  Pac.  R.  Co.  v.  Chicago,  etc.,  R.  Co., 
163  U.  S.  597,  affirming  51  Fed.  Rep.  309,  47 
Fed.  Rep.  15;  Black  River  Imp.  Co.  v.  Hol- 
way,  85  Wis.  344. 

6.  McNeil  v.  Boston  Chamber  of  Commerce, 
154  Mass.  277. 
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Number  Required  to  Act.  —  It  has  been  held,  however,  that  the  entire  committee, 
and  not  merely  a  majority,  must  be  present  in  order  to  act,  unless  otherwise 
provided.1  Clearly  a  minority  cannot  bind  the  corporation,2  nor  can  a 
majority  act  at  a  special  meeting  of  which  an  absent  member  was  not  notified.3 

One  Person  May  Constitute  a  Committee  of  Directors  where  this  is  authorized  by  the 
articles.4 

Delegation  of  Power  by  Committee.  —  An  executive  committee  cannot  delegate  its 
discretionary  powers  to  one  of  its  own  number,5  but  it  may  so  delegate  the 
power  to  do  merely  ministerial  acts.0 

Committee  with  Limited  Powers.  —  Where  an  executive  committee  is  appointed 
with  limited  powers  or  for  a  specific  purpose,  it  cannot  bind  the  corporation 
by  acts  done  in  excess  of  the  authority  conferred.7 

7.  Estoppel  of  Officer  or  Agent  to  Deny  Authority.  —  Persons  who  assume  to 
act  as  officers,  directors,  or  agents  of  a  corporation  are  estopped  to  deny  their 
character  and  authority  as  such.8 

8.  Authority  and  Powers  of  Particular  Officers  —  a.  President  —  (i)  In 
General.  —  The  authorities  are  not  uniform  as  to  the  precise  powers  possessed 
by  the  president  of  a  corporation  as  such.  According  to  one  view  he  has  no 
more  authority,  by  virtue  of  his  office,  to  act  for  the  corporation  than  any 
other  director,  except  that  in  addition  to  his  duty  as  director  he  is  required  to 
preside  at  meetings  of  the  board.0  In  such  case,  the  authority  of  the  presi- 
dent to  contract  a  debt  or  transact  any  other  business  of  the  corporation, 
except  as  specially  authorized,  must  grow  out  of  some  delegation  of  power  by 


1.  Entire  Committee  Must  Attend.  — In  re  Liv- 
erpool Household  Stores,  59  L.  J.  Ch.  616,  62 
L.  T.  N.  S.  873.  See  Brown  v.  Andrew,  13 
Jur.  938;  Tracy  v.  Guthrie  County  Agricul- 
tural Soc,  47  Iowa  27.  But  see  McNeil  v. 
Boston  Chamber  of  Commerce,  154.  Mass.  277. 

Where  two  members  of  an  executive  com- 
mittee of  a  corporation,  authorized  to  act  only 
when  the  president  was  present,  made  a  con- 
tract for  the  corporation  in  his  absence,  it  was 
held  that  such  contract  was  void.  Corn  Exch. 
Bank  v.  Cumberland  Coal  Co.,  1  Bosw.  (N. 
Y.)  436. 

When  all  the  committee  are  present,  a  ma- 
jority may  govern,  In  re  Liverpool  House- 
hold Stores.  62  L.  T.  N.  S.  873. 

2.  Majority  of  Committee  Must  Act.  —  Trolt  v. 
Warren,  11  Me.  227;  Adams  v.  Hill,  16  Me. 
215;  Female  Orphan  Asylum  v.  Johnson,  43 
Me.  180;  Howard  v.  Maine  Industrial  School, 
78  Me.  230;  Corn  Exch.  Bank  v.  Cumberland 
Coal  Co.,  1  Bosw.  (N.  Y.)  436. 

Where  a  committee  is  composed  of  three  di- 
rectors including  the  president  of  the  corpora- 
tion, the  president  cannot  act  alone.  Third 
Ave.  R.  Co.  v.  Ebling,  12  Daly  (N.  Y.)  99. 

3.  Metropolitan  Telephone,  etc.,  Co.  v.  Do- 
mestic Tel.  etc.,  Co.,  44  N.  J.  Eq.  568.  See 
also  Corn  Exch.  Bank  v.  Cumberland  Coal 
Co.,  r  Bosw.  (N.  Y.)  436. 

4.  In  re  Taurine  Co.,  25  Ch.  D.  118. 

5.  Committee  Cannot  Delegate  Discretionary 
Authority.  —  Female  Orphan  Asylum  v.  John- 
son, 43  Me.  180;  Stoughton  v.  Baker,  4  Mass. 
530;  Caldwell  v.  Mutual  Reserve  Fund  L. 
Assoc.,  53  N.  Y.  App.  Div.  245.  Cook  v. 
Ward,  2  C.  P.  D.  255;  Olcott  v.  Tioga  R.  Co., 
27  N.  Y.  546,  84  Am.  Dec.  298. 

6.  Sheridan  Electric  Light  Co.  v.  Chatham 
Nat.  Bank,  127  N.  Y.  517,  affirming  52  Hun  (N. 
Y.)  576. 

Where  a  committee  of  three  directors  all 


concur  in  a  certain  measure,  two  of  them,  in 
the  absence  of  the  third,  but  with  his  approval, 
may  perform  the  ministerial  acts  necessary  to 
carry  their  resolution  into  effect,  as  to  execute 
and  deliver  a  deed  previously  resolved  upon. 
Union  Bridge  Co.  v.  Troy,  etc.,  R.  Co.,  7 
Lans.  (N.  Y.)  240. 

7.  Committee  Cannot  Bind  Corporation  by  Un- 
authorized Acts.  —  Chesnut  Hill  Reservoir  Co. 
v.  Chase,  14  Conn.  123;  Tracy  v.  Guthrie 
County  Agricultural  Soc,  47  Iowa  27;  Ryder 
v.  Bushwick  R.  Co.,  134  N.  Y.  83.  See  also 
Merchants'  Union  Barb  Wire  Co.  •</.  Rice,  70 
Iowa  14. 

8.  Estoppel  of  Officer  or  Agent  to  Deny  Authority. 

—  Jenet  v.  Nims,  7  Colo.  App.  88;  Jenet  v. 
Alters,  7  Colo.  App  271;  Mt.  Vernon  Rank  v. 
Porter,  52  Mo   App.  244. 

9.  Power  of  President  Not  Greater  than  That  of 
Director.  —  Titus  v.  Cario,  etc.,  R.  Co.,  37  N. 
J.  L.  98;  Marine  Bank  v.  Clements,  3  Bosw. 
(N.  Y.)  601;  Westerfield  7 
Y.)  326;  Lyndon  Mill  Co. 

etc.,  Inst.,  63  Vt.  581,  25  Am.  St.  Rep.  783; 
Chicago,  etc.,  R.  Co.  v.  James,  22  Wis.  194. 
See  also  Walworth  County  Bank  v.  Farmers' 
L.  &  T.  Co.,  14  Wis.  325. 

The  inherent  powers  of  the  president  of  a 
corporation,  that  is,  powers  not  derived  from 
the  express  action  of  the  board  of  directors  or 
those  to  be  deduced  from  their  continued  ex- 
ercise by  the  president  with  the  acquiescence 
of  the  directors,  are  to  a  large  extent  undefined, 
and  are  quite  limited.  Coleman  v.  West 
Virginia  Oil,  etc.,  Co.,  25  W.  Va.  148. 

Under  the  Arkansas  statutes  the  president 
and  secretary  of  business  corporations  are  not 
general  agents,  but  whatever  power  they  may 
have  to  act  for  the  corporation  must  be  dele- 
gated and  special.  City  Electric  St.  R.  Co.  v. 
First  Nat.  Exch.  Hank,  62  Ark.  33,  54  Am.  St. 
Rep.  282. 
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hv  law  or  resolution,  or  through  a  well-recognized  general  course  of  dealing 
by  which  tin-  president  has  been  permitted  to  exercise,  and  has  been  held 
out  by  the  corporation  as  possessed  of,  authority  to  transact  its  business.1 
According  to  another  and  what  seems  to  be  the  prevailing  view,  the  presi- 
dent. a->  such,  has  more  extensive  powers,  and  is  the  legal  head  of  the  corpora- 
tion; and  all  acts  pertaining  to  the  business  of  the  corporation,  performed  by 
him,  are  presumptively  legally  done,  and  binding  on  the  corporation.3  But 
the  (lowers  of  the  president,  as  such,  extend  only  to  matters  arising  in  the 
or  linary  course  of  the  company's  business,  and  contracts  made  by  him  as  to 
Other  matters  are  not  binding  on  the  corporation  although  made  in  its  behalf.3 
Moreover,  the  president  cannot  bind  the  corporation  by  acts  not  within  the 
scope  of  his  own  authority,  although  they  may  relate  to  the  company's  busi- 
ness.4 Tims  the  president  cannot  act  for  the  corporation  in  matters  within 
the  exclusive  province  of  the  board  of  directors.5 

(2)  Under  Special  Authority.  —  The  board  of  directors  may,  of  course,  by 
express  resolution,  or  otherwise,  invest  the  president  with  more  extensive 
powers  than  those  appertaining  to  his  office,  and  in  such  case  his  powers  will 
be  determined  and  measured  by  the  authority  so  conferred.0  Thus  the  cor- 
poration may  intrust  the  president  with  the  general  management  of  the  com- 
pany's business,  with  corresponding  powers.7    But  where  special  authority  is 


1.  Authority  to  Act  for  Corporation  Must  Be 
Specifically  Conferred  or  Delegated.—  Mt.  Sterling, 
etc.,  Turnpike  Road  Co.  71.  Looncy,  1  Met. 
(Ky.)  550,  71  Am.  Dec.  491;  National  State 
Rank  v.  Vigo  Counly  Nat.  Hank,  141  Ind.  352, 
50  Am.  St.  Rep.  330;  Wait  v.  Nashua  Armory 
Assoc.,  66  N.  H.  581,  49  Am.  St.  Rep.  630; 
Marine  Rank  v.  Clements,  3  Rosw.  (N.  Y.)  601; 
Rislev  v.  Indianapolis,  etc.,  R.  Co.,  1  Hun(N. 
Y.)  202;  VVesterfield  v.  Radde,  7  Daly  (N.  Y.) 
326. 

2.  Acts  of  President  Relating  to  Corporate  Busi- 
ness Presumptively  Legal  —  Illinois.  —  State  Nat. 
Rank  v.  Union  Nat.  Hank,  168  111.  519;  Chi- 
cago, etc.,  R.  Co.  v.  Coleman,  18  111.  297,  68 
Am.  Dec.  544;  Gubbins  v.  Bank  of  Com- 
merce, 79  111.  App.  150;  Mitchell  v.  Deeds,  49 
111.  416,  95  Am.  Dec.  621;  Smith  v.  Smith,  62 
III.  493;  Board  of  Trade  v.  Nelson,  162  111.  431, 
53  Am.  St.  Rep.  312. 

Iowa. —  White  v.  Elgin  Creamery  Co.,  108 
Iowa  522. 

Louisiana.  —  Marlatt  v.  Levee  Steam  Cotton- 
Press  Co.,  10  La.  583,  29  Am.  Dec.  468. 

Missouri. — Jones  v.  Williams,  139  Mo.  I, 
61  Am.  St.  Rep.  436;  Sparks  v.  Dispatch  Trans- 
fer Co.,  104  Mo.  531.  24  Am.  St.  Rep.  351. 

New  York.  —  Davies  v.  Harvey  Steel  Co., 
6  N.  Y.  App.  Div.  166;  Powers  v.  Schlicht 
Heat,  etc.,  Co.,  23  N.  Y.  App.  Div.  380. 

See  generally  cases  cited  throughout  this 
section. 

Release  of  Contract.  —  The  president  of  a  cor- 
poration having  power  to  contract  for  it  may 
release  a  party  from  the  contract.  Indianapo- 
lis Rolling-Mill  Co.  v.  St.  Louis,  etc.,  R.  Co., 
120  U.  S.  256,  26  Fed.  Rep.  140. 

3.  Powers  of  President  Limited  to  Ordinary  Busi- 
ness of  Corporation. —  Blen  v>.  Bear  River,  etc., 
Water,  etc.,  Co.,  20  Cal.  602,  81  Am.  Dec.  132; 
Getty  v.  C.  R.  Barnes  Milling  Co.,  40  Kan. 
281;  Stokes  v.  New  Jersey  Pottery  Co.,  46  N. 
J.  L.  237;  Allentown  First  Nat.  Rank  v.  Hoch, 
89  Pa.  St.  324,  33  Am.  Rep.  769. 

Appointment  of  Receiver.  —  The  president  of  a 
corporat/on  has  no  power  without  the  author- 
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ity  of  the  stockholders  or  directors  to  consent 
to  the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  the  corporation,  this  being  in 
effect  to  consent  to  a  dissolution  of  the  corpora- 
tion. Walters  v.  Anglo-American  Mortg.,  etc., 
Co.,  50  Fed.  Rep.  316. 

4.  President  Cannot  Act  Beyond  His  Authority. 
—  Yellow  Jacket  Silver  Min.  Co.  v.  Stevenson, 
5  Nev.  224;  Farmers'  Rank  v.  McKee,  2  Pa. 
St.  318. 

Agreements  Made  by  the  President  in  His  Pri- 
vate Capacity  are  not  binding  on  the  corpora- 
tion. St.  Nicholas  Ins.  Co.  v.  Howe,  7  Bosw. 
(N.  Y.)  450. 

5.  Tennessee,  etc.,  R.  Co.  v.  East  Alabama 
R.  Co.,  73  Ala.  426;  Templin  v.  Chicago,  etc., 
R.  Co.,  73  Iowa  548;  Griffith  v.  Chicago,  etc., 
R.  Co.,  74  Iowa  85. 

6.  Special  Authority  Conferred  on  President.  — 
See  Jordan  v.  Collins,  107  Ala.  572;  McCormick 
v.  Stockion,  etc.,  R.  Co.,  130  Cal.  100;  National 
State  Bank  v.  Vigo  County  Nat.  Bank,  141 
Ind.  352,  50  Am.  St.  Rep.  330;  Read  v.  Mem- 
phis Gayo50  Gas  Co.,  9  Heisk.  (Tenn.)  545; 
and  cases  cited  in  note  immediately  follow- 
ing. 

7.  President  Acting  as  General  Manager.  —  See 

Los  Angeles  Lighting  Co.  v.  Los  Angeles,  106 
Cal.  156;  Castle  v.  Relfast  Foundry  Co.,  72 
Me.  167;  Preston  Nat.  Rank  v.  George  T. 
Smith  Middlings  Purifier  Co.,  84  Mich.  364; 
Ceeder  v.  H.  M.  Loud,  etc.,  Lumber  Co.,  86 
Mich.  54T,  24  Am.  St.  Rep.  134;  Farmers  L.  & 
T.  Co.  v.  Mann,4Robt.  (N.  Y.)356;  East  Cleve- 
land R.  Co.  v.  Everett,  10  Ohio  Cir.  Dec.  493, 
19  Ohio  Cir.  Ct.  205;  Graflius  v.  Land  Co.,  3 
Phila.  (Pa.)447,  16  Leg.  Int.  (Pa.)  292;  Twelfth 
St.  Market  Co.  v.  Jackson,  102  Pa.  St.  269. 

Intrusting  the  president  with  the  manage- 
ment of  the  entire  business  of  the  corporation 
is  not  the  delegation  of  corporate  rights  and 
powers,  but  is  a  mere  authorization  <•(  the  presi- 
dent to  perform,  for  and  in  the  name  of  the 
corporation,  the  business  it  is  authorized  to 
transact.  Jones  v.  Williams,  139  Mo.  I,  61 
Am.  St.  Rep.  436. 
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conferred  upon  the  president,  the  corporation  will  be  bound  only  in  so  far  as 
he  acts  within  the  authority  conferred.1 

(3)  In  Particular  Cases.  —  In  the  nature  of  the  case,  no  precise  rules  can 
be  laid  down  as  to  the  power  of  the  president  in  respect  to  particular  trans- 
actions, for  this  will  be  determined  largely  by  the  nature  of  the  company's 
business  and  the  other  circumstances  of  the  case.2 

Purchase  or  Sa.e  of  Property.  — ■  Thus  the  president  has  ordinarily  no  power  to 
purchase  property  for  the  corporation,3  or  to  sell  the  company's  property,4 
when  this  is  not  in  the  regular  course  of  the  company's  business.  But  the 
president  may  sell  the  corporate  property  when  such  power  is  expressly  con- 
ferred upon  him,5  or  where  the  sale  is  in  the  ordinary  course  of  business.'' 

Execution  or  Indorsement  of  Commercial  Paper.  —  As  a  general  rule,  the  president 
of  a  corporation,  or  the  president  and  secretary,  have  no  power  to  bind  it  by 
their  signature  to  commercial  paper  unless  the  authority  to  do  so  is  expressly 
conferred  by  the  charter  or  given  by  the  board  of  directors.7    Thus  he  or 


1.  President  Must  Act  Within  Special  Authority. 

—  Smith  v.  Smith,  117  Mass.  72;  Bacon  v. 
Mississippi  Ins.  Co.,  31  Miss.  116;  Second 
Ave.  R.  Co.  v.  Mehrbach,  49  N.  Y.  Super.  Ci. 
267;  East  Cleveland  R.  Co.  v.  Everett.  10  Ohio 
Cir.  Dec.  493,  19  Ohio  Cir.  Ct.  205;  Twelfth 
St.  Market  Co.  v.  Jackson,  102  Pa.  St.  269. 

2.  Powers  of  President  —  Particular  Instances. 

—  See  generally  the  following  cases: 

United  Stales.  —  U.  S.  Bank  v.  Dunn,  6  Pet. 
(U.  S.)  51;  Potts  v.  Wallace,  146  U.  S.  689; 
Western  Nat.  Bank  v.  Armstrong,  152  U.  S. 
346;  Dooley  v.  Pease,  79  Fed.  Rep.  860. 

Alabama.  — Crawford  v.  State  Bank,  5  Ala. 
679- 

California.  —  Siebe  v.  Joshua  Hendy  Mach. 
Works,  86  Cal.  390. 

Illinois.  —  Hertig  v.  People,  159  111.  237,  50 
Am.  St.  Rep.  162. 

Maryland.  —  Northern  Cent.  R.  Co.  v.  Bas- 
tian,  15  Md.  494. 

A/issouri. — Hyde  v.  Larkin,  35  Mo.  App.  365. 

New  York.  —  Hoyt  v.  Thompson,  5  N.  Y. 
320. 

Pennsylvania.  —  Steamboat  Co.  v.  Mc- 
Cutcheon,  13  Pa.  St.  13;  Clarkson  v.  Keystone 
Oil  Cloth  Co.,  23  Pa.  Co.  Ct.  189,  8  Pa.  Dist. 

Wisconsin.  —  Ford  v.  Hill,  92  Wis.  188,  53 
Am.  St.  Rep.  902. 

Canada.  —  Hereford  R.  Co.  v.  Reg.,  24  Can. 
Sup.  Ct.  t;  Exchange  Bank  v.  City,  etc.,  Sav. 
Bink,  14  Rev.  Leg.  8;  Toronto  Bank  v.  Mc- 
Dougall,  15  U.  C.  C.  P.  475. 

3.  President  Cannot  Purchase  Property.  —  Blen 
v.  Bear  River,  etc.,  Water,  etc.,  Co.,  20  Cal. 
602,  81  Am.  Dec.  132;  Bliss  v.  Kavveah  Canal, 
etc.,  Co.,  65  Cal.  502. 

The  President  Cannot  Purchase  Property  for  the 
Corporation  to  Be  Used  in  Its  Business  where  there 
is  a  resolution  of  directors  to  the  contrary. 
Wcstcrfield,  v.  Radde,  7  Daly  (N.  Y.)  326. 

4.  Sale  of  Corporate  Property.  —  Bliss  v.  Ka- 
weah  Canal,  etc.,  Co.,  65  Cal.  502;  Mott  v. 
Danville  Seminary,  129  III.  403;  Asher  v.  Sut- 
ton, 31  Kan.  286;  Central  City  First  Nat.  Bank 
v.  Lucas,  21  Neb.  280;  Leggett  v.  New  Jersey 
Mfg.,  etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec. 
728;  Walworth  County  Bank  v.  Farmers'  L.  &. 
T.  Co.,  14  Wis.  325. 

The  President  Cannot  Sell  the  Treasury  Stock  of 
the  corporation,  in  the  absence  of  some  war- 
rant from  the  directors,  without  rendering 


himself  liable  to  account  for  the  proceeds. 
Matter  of  Utica  Nat.  Brewing  Co.,  154  N.Y.268. 

Sale  as  Agent.  —  The  president  of  a  corpora- 
tion is  not  ex  officio  the  agent  of  the  corpora- 
tion to  sell  property  which  it  may  direct  to  be 
sold;  and  unless  appointed  the  agent  to  sell, 
his  representations  are  not  binding  on  the  cor- 
poration. Crump  v.  U.  S.  Mining  Co.,  7 
Gratt.  (Va.)  352,  56  Am.  Dec.  116. 

Appointment  of  Agent  to  Sell.  —  The  president, 
as  such,  has  no  authority  to  appoint  an  agent 
to  sell  ihe  propertv  of  the  corporation.  Titus 
v.  Cairo,  etc.,  R.  Co.,  37  N.  J  L.  98;  Chicago, 
etc.,  R.  Co.  v.  Jarnes,  22  Wis.  194. 

Mortgage  of  Corporate  Property.  —  The  presi- 
dent and  cashier  of  a  bank,  as  such,  have  no 
power  to  execute  in  the  name  and  behalf  of 
the  bank  a  mortgage  of  its  realty.  Leggett  v. 
New  Jersey  Mfg.,  etc.;  Co.,  1  N.  J.  Eq.  541,  23 
Am.  Dec.  728. 

5.  Express  Authority  to  Sell. —  Augusta  Bank 
v.  Hamblet,  35  Me.  491;  State  v.  Glenn,  18  Nev. 
34;  White  v.  Sheppard,  41  N.  Y.  App.  Div. 
113.  See  also  Marshall  County  High  School 
Co.  v.  Iowa  Evangelical  Synod,  28  Iowa  360. 

Sale  of  Stock.  —  The  president,  when  so 
authorized,  for  the  purpose  of  raising  money 
to  carry  on  the  business  of  the  corporation, 
may  dispose  of  its  stock,  which  has  been  trans- 
ferred to  him  for  that  purpose.  Playa  de  Oro 
Min.  Co.  v.  Gage,  60  N.  Y.  App.  Div.  1. 

6.  Sale  in  the  Course  of  Business.  —  Thus  the 
president  of  a  realty  company,  as  such,  has 
power  prima  facie  to  execute  a  conveyance  of 
the  corporate  property.  White  v.  Sheppard, 
41  N.  Y.  Aop.  Div.  113. 

Assignment  for  Benefit  of  Creditors.  — Power 
given  the  president  to  dispose  of  the  corporate 
property  in  the  ordinary  course  of  business 
does  not  authorize  him  to  make  an  assign- 
ment of  the  corporate  assets  for  the  benefit  of 
creditors.  Wagg-Anderson  Woolen  Co.  v. 
Lesher,  78  II!.  App.  678.  See  Webb  v.  Mid- 
way Lumber  Co.,  6S  Mo.  App.  546. 

7.  City  Electiic  St.  R.  Co.  v.  First  Nat. 
Exch.  Bank,  62  Ark.  33,  54  Am.  St.  Rep.  282. 
And  see  cases  cited  in  notes  immediately  fol- 
lowing. 

As  to  the  Effect  of  Particular  Instruments  exe- 
cuted by  the  president  of  a  corporation,  see 
Ellis  7'.  Pulsifer,  4  Allen  (Mass.)  165;  Episco- 
pal Church  v.  Varian,  28  Barb.  (N.  Y.)  644; 
Olcott  r.  Tioga  R.  Co.,  40  Barb.  (N.  Y.)  179; 
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they  have  no  inherent  power  to  execute1  or  indorse2  negotiable  instruments 
in  the  name  of  the  corporation.  But  the  president  may  bind  the  corporation 
by  the  execution  :'  or  indorsement  1  of  a  note  by  him  under  express  authority, 
or  under  authority  implied  from  the  general  powers  conferred  upon  him. 

To  Draw  Checks.  —  So  also  the  president  has  no  power,  as  such,  to  draw 
ks  in  the  name  of  the  corporation,  though  under  special  circumstances  or 
in  accordance  with  established  usage  he  may  do  so.5 

To  Borrow  Money.  ■ —  The  president  has  ordinarily  no  authority  to  borrow 
money  for  the  corporation."  Hut  such  power  may  be  conferred  upon  him 
either  expressly  or  by  implication.7 

Power  to  Sue  and  Defend  in  Behalf  of  Corporation.  —  The  president  has  authority  ex 
to  bring  9  or  defend  9  suits  in  behalf  of  the  corporation,  and  to  employ 
counsel  10  for  that  purpose. 

b.  VICE-PRESIDENT.  —  The  vice-president,  in  the  absence  of  the  president, 
or  when  the  office  is  vacant,  may  act  in  his  stead,  and  in  such  case  he  has  the 
same  powers  and  duties  as  the  president.1 1 


Barker  v.  Mechanic  F.  Ins.  Co.,  3  Wend.  (N. 
Y.)  94,  20  Am.  Dec.  664;  Hatch  v.  Barr,  1  Ohio 
390. 

1.  President  and  Secretary  Have  No  Inherent 
Power  to  Execute  Notes,  etc.,  for  Corporation.  — 

National  Bank  of  Commerce  v.  Atkinson,  55 
Fed.  Rep.  465;  City  Electric  St.  R.  Co.  v.  First 
Nat.  Exch.  Bank,  62  Ark.  33,  54  Am.  St.  Rep. 
282;  Bacon  v.  Mississippi  Ins.  Co.,  31  Miss. 
116;  McCullough  v.  Moss,  5  Den.  (N.  Y.)  567; 
People's  Bank  v.  St.  Anthony's  Roman  Cath- 
olic Church,  109  N.  Y.  512.  See  also  Dabney 
v.  Stevens,  2  Sweeny  (N.  Y  )  415,  10  Abb.  Pr. 
N.  S.  (N.  Y.)  39. 

2.  No  Authority  to  Indorse  Notes. —  Marine 
Bank  v.  Clements,  3  Bosw.  (N.  Y.)  601. 

The  president  of  a  corporation  has  no  inher- 
ent power  to  sign  the  name  of  the  corporation 
as  an  accommodation  indorser.  jttna  Nat. 
Bank  v.  Charter  Oak  L.  Ins.  Co.,  50  Conn.  167. 

Where  the  by-laws  require  the  indorsement 
of  the  secretary  to  pass  title  to  a  note,  the  in- 
dorsement of  the  president  is  insufficient. 
Leavitt  v.  Connecticut  Peat  Co.,  6  Blatchf.  (U. 
S.)  I3Q- 

3.  President  May  Execute  Corporation  Notes, 
etc.,  When  80  Authorized.  —  American  Exch. 
Nat.  Bank  v.  Oregon  Pottery  Co.,  55  Fed. 
Rep.  265;  National  Bank  of  Commerce  v. 
Atkinson,  55  Fed.  Rep.  465;  Seeley  v.  San 
Jose  Independent  Mill,  etc.,  Co.,  59  Cal.  22; 
Siebe  v.  Joshua  Hendy  Mach.  Works,  86  Cal. 
390;  Castle  v.  Belfast  Foundry  Co.,  72  Me. 
167;  Sparks  v.  Dispatch  Transfer  Co.,  104  Mo. 
531,  24  Am.  St.  Rep.  351;  Olcott  v  Tioga  R. 
Co.,  27  N.  Y.  546,  84  Am.  Dec.  298.  See  Brice 
v.  Morton  Dairy  Farming  Co.,  6  Montreal  Leg. 
N.  171. 

4.  Authority  to  Indorse. — Chillicothe  Branch 
of  State  Bank  v.  Fox,  3  Blatchf.  (U.  S.)43i; 
Irwin  v.  Bailey,  8  Biss.  (U.  S.)  523;  Patten  v. 
Moses,  49  Me.  255;  Baker  v.  Cotter,  45  Me. 
236;  Caryl  v.  McElraih,  3  Sandf.  (N.  Y.)  176; 
Merrill  v.  Hurley,  6  S.  Dak.  592,  55  Am.  St. 
Rep.  859;  Kennedy  v.  Knight,  21  Wis.  340,  94 
Am.  Dec.  543. 

The  assignment  by  the  president  of  a  note 
belonging  to  the  corporation  is  prima  facie  the 
act  of  the  corporation.  Goodrich  v.  Reynolds, 
31  111.  490,  83  Am.  Dec.  240;  Mitchell  v.  Deeds, 
49  111.  416,  95  Am.  Dec.  621.  But  see  Hoyt  v. 
Thompson,  5  N.  Y.  320. 


5.  Authority  of  President  to  Draw  Checks.  —  Ful- 
ton Bank  v.  New  York,  etc.,  Canal  Co.,  4  Paige 
(N.  Y.)  127;  Neiffer  v.  Knoxville  Bank,  1  Head 
(Tenn.)  162. 

6.  President  Not  Ordinarily  Authorized  to  Bor- 
row Money.  —  Fifth  Ward  Sav.  Bank  v.  Jersey 
City  First  Nat.  Bank,  47  N.  J.  L.  357;  Life, 
etc.,  Ins.  Co.  v.  Mechanic  F.  Ins.  Co.,  7  Wend. 
(N.  Y.)  31. 

7.  President  Authorized  to  Borrow  Money.  — 

Hatch  v.  Coddington,  95  U.  S.  48;  Spangler  v. 
Butterfield,  6  Colo.  356;  Castle  v.  Belfast 
Foundry  Co.,  72  Me.  167;  Kraft  v.  Freeman 
Printing,  etc.,  Assoc.,  87  N.  Y.  628;  Martin  v. 
Niagara  Falls  Paper  Mfg.  Co.,  44  Hun  (N.  Y.) 
130. 

8.  President  May  Sue  for  Corporation.  —  Reno 

Water  Co.  v.  Leete,  17  Nev.  203;  Lucky  Queen 
Min.  Co.  v.  Abraham,  26  Oregon  282;  Colman 
v.  West  Virginia  Oil,  etc.,  Co..  25  W.  Va.  148. 
Contra,  Ashuelot  Mfg.  Co.  v.  Marsh,  1  Cush. 
(Mass.)  507. 

A  suit  brought  by  the  president  of  a  corpora- 
tion in  its  behalf  does  not  abate  upon  his 
death.    Wright  v.  Rogers,  26  Ind.  218. 

9.  Defense  of  Suits. —  Sarmiento  v.  Davis  Boat, 
etc.,  Co.,  105  Mich.  300,  55  Am.  St.  Rep.  446; 
Colman  v.  West  Virginia  Oil,  etc.,  Co.,  25  W. 
Va.  148.  See  also  Oakley  v.  Working  Men's 
Union  Benev.  Soc,  2  Hilt.  (N.  Y.)  487. 

Confession  of  Judgment.  —  As  to  the  power  of 
the  president  to  confess  judgment  against  the 
corporation,  see  Joliet  Electric  Light,  etc.,  Co 
v.  Ingalls,  23  111.  App.  45;  Mast  Buggy  Co.  v 
Litchfield  Furniture,  etc.,  Co.,  55  III.  App.  98 
Chamberlin  v.  Mammoth  Min.  Co.,  20  Mo.  96 
Raub  71.  Blairstown  Creamery  Assoc.,  56  N.  J 
L.  262;  Stokes  v.  New  Jersey  Pottery  Co.,  46 
N.  J.  L.  237. 

10.  Employment  of  Counsel.  —  Wetherbee  v. 
Fitch,  117  III.  67;  Sarmiento  v.  Davis  Boat, 
etc.,  Co.,  105  Mich.  300,  55  Am.  Rep.  446; 
Colman  v.  West  Virginia  Oil,  etc.,  Co.,  25  W. 
Va.  148. 

The  power  of  the  president  to  employ  coun- 
sel does  not  authorize  him  to  convey  the  lands 
of  the  corporation,  as  to  grant  to  counsel  em- 
ployed to  recover  land  of  the  corporation  a 
portion  of  the  land  recovered  as  compensation. 
Tempel  v.  Dodge,  89  Tex.  68. 

11.  Powers  and  Duties  of  Vice-President. — Smith 
v.  Smith,  62  111.  493;  Pond  v.  National  Mort- 
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c.  SECRETARY.  —  The  secretar)'  of  a  corporation  is  the  officer  charged 
with  the  duty  of  making  and  keeping  the  records  of  the  corporation,1  is  the 
custodian  of  the  corporate  seal,  and  the  proper  person  to  affix  the  same,2  and 
is  the  official  agent  to  carry  into  operation  the  votes  and  directions  of  those 
who  have  the  management  of  the  affairs  of  the  corporation,  in  the  absence  of 
evidence  to  the  contrary.3 

d.  TREASURER.  —  The  treasurer  of  a  corporation  is  the  proper  custodian 
of  the  funds  belonging  to  it,  and  it  is  his  duty  to  keep  the  same  safely,  and 
to  receive  and  pay  out  money  as  directed.4  The  treasurer  is  a  mere  deposi- 
tary of  the  company's  funds,  and  his  possession  is  that  of  the  corporation. 
He  has  no  title  to,  control  over,  or  duty  in  relation  to  such  funds  other  than 
that  of  safekeeping,  and  has  no  discretion  in  paying  out  or  otherwise  dispos- 
ing of  the  money,  but  in  these  respects  is  controlled  by  the  corporation.3 

e.  General  or  Managing  Agent. — The  management  of  the  business 
of  a  corporation  is  frequently  intrusted  very  largely  to  a  general  or  managing 
agent  or  superintendent.  The  power  and  authority  of  such  agent  will  be 
determined  by  the  terms  of  his  employment  and  the  general  nature  of  the 
business  to  be  conducted  by  him.6    A  managing  agent  of  a  corporation  is  a 


gage,  etc.,  Co.,  6  Kan.  App.  718;  Colman  v. 
West  Virginia  Oil,  etc.,  Co.,  25  VV.  Va.  14S; 
Chicago,  etc.,  R.  Co.  -'.  James,  22  Wis.  194. 
See  also  Bonaffe  v.  Fowler,  7  Paige  (N.  Y.)  576. 

1.  Duty  of  Secretary  as  to  Corporate  Records.  — 
Leary  v.  Blanchard,  4S  Me.  269.  See  also 
Evarts  v.  Killingworih  Mfg.  Co.,  20  Conn. 
447;  Smith  11.  Natchez  Steamboat  Co.,  1  How. 
(Miss.)  479. 

The  Possession  of  the  Secretary  of  the  Corpora- 
tion's Books  is  the  possession  of  the  corpora- 
tion, and  on  goingout  of  office  he  has  no  right 
to  take  them  with  him,  nor  has  he  any  lien 
on  them  for  their  cost,  when  bought  with  his 
own  money,  or  for  his  services  as  secretary. 
State  v.  Goll,  32  N.  J.  L.  2S5. 

Where  the  Charter  Does  Not  Confine  the  Corpora- 
tion to  a  Single  Secretary  it  may  appoint  any  of 
its  agents  or  officers  to  perform  any  of  the  ap- 
propriate duties  of  the  secretary.  Peck  v.  New 
London  County  Mut.  Ins.  Co.,  22  Conn.  575. 

2.  Secretary  Custodian  of  Corporate  Seal. — Smith 
v.  Smith,  62  111.  493;  Evans  v.  Lee,  11  Nev.  194. 

3.  General  Powers  of  Secretary.  —  Leary  v. 
Blanchard,  48  Me.  269.  See  generally  Bar- 
nett  v.  South  London  Tramways  Co.,  18  Q.  B. 
D.  8 r 5,  19  Am.  &  Eng.  Corp.  Cas.  191 ;  Blood 
v.  Marcuse,  38  Cal.  590,  99  Am.  Dec.  435; 
Evarts  v.  Killingvvorth  Mfg.  Co.,  20  Conn. 
447;  Frye  v.  Tucker,  24  111.  180;  Ludington  v. 
Thompson,  4  N.  Y.  App.  Div.  117;  Moshannon 
Land,  etc.,  Co.  v.  Sloan,  109  Pa.  St.  532; 
Browning  v.  British  American  Friendly  Soc, 
3  L.  C.  Jur.  306;  Bolt,  etc.,  Co.  v.  Granger,  7 
Montreal  Leg.  N.  40. 

The  assignment  of  a  note  payable  lo  a  cor- 
poration by  indorsement  by  the  secretary  in 
the  name  of  the  corporation  is  prima  facie  the 
act  of  the  company.  Frye  v.  Tucker,  24  111. 
180;  Mclntire  v.  Preston,  10  111.  48,  48  Am. 
Dec.  321:  Leary  v.  Blanchard,  48  Me.  269. 

4.  Treasurer.  —  Danbury,  etc.,  R.  Co.  v.  Wil- 
son, 22  Conn.  435;  Sprague  v.  Steam  Nav. 
Co.,  52  Me.  592;  Taylor  v.  Taylor,  74  Me.  582; 
Pearson  v.  Tower,  55  N.  H.  215;  Portage 
County  Mut.  Ins.  Co.  v.  Welmore,  17  Ohio  330. 

The  Treasurer  Is  the  Proper  Custodian  of  the 
Corporato  Funds,  and  the  directors  may  be  en- 
joined at  the  suit  of.  a  stockholder  from  de- 
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positing  them  with  others  for  safekeeping. 
Pearson  v.  Tower,  55  N.  II.  215. 

Corporate  Funds  to  Be  Kept  Separate.  —  It  is  the 
duty  of  a  treasurer  to  l;eep  the  moneys  of  the 
corporation  distinct  from  his  own,  unless  it  is 
otherwise  agreed,  and  to  pay  any  balance  due 
on  demand.  Second  Ave.  R.  Co.  v.  Coleman, 
24  Barb.  (N.  Y.)  300. 

Payment  of  Claims.  —  As  to  the  authority  of 
the  treasurer  to  pay  or  allow  claims  against 
the  corporation,  see  Bay  View  Homestead 
Assoc.  v.  Williams,  50  Cal.  353;  Brown  v. 
Weymouth,  36  Me.  414;  Torrey  v.  Dustin 
Monument  Assoc.,  5  Allen  (Mass.)  327;  Kala- 
mazoo Novelty  Mfg.  Co.  v.  McAlister,  36 
Mich.  327;  Peterborough  R.  Co.  v.  Wood,  61 
N.  H.  418;  Mt.  Olivet  Cemetery  Co.  v. 
Shuberi,  2  Head  (Fenn.)  116. 

Confession  of  Judgment.  —  The  treasurer  has 
no  inherent  power  to  confess  judgment  for  the 
corporation.  Stevens  v.  Carp  River  Iron  Co., 
57  Mich.  427.  See  Stokes  v.  New  Jersey  Pot- 
tery Co.,  46  N.  J.  L.  237. 

See  Generally  as  to  the  Power  and  Authority  of 
a  Treasurer  in  particular  cases.  New  England 
Car  Spiing  Co.  v.  Union  India  Rubber  Co.,  4 
Blatchf.  (U.  S.)  7;  Page  v.  Fall  River,  etc., 
R.  Co.,  31  Fed.  Rep.  257;  Latrobe  First  Nat. 
Bank  v.  Garretson,  107  Iowa  196;  Belknap  v. 
Davis,  19  Me.  455;  Lester  v.  Webb,  1  Allen 
(Mass.)  34;  People  v.  Carter,  122  Mich.  668; 
Chapman  v.  Brewer.  43  Neb.  890,  47  Am.  St. 
Rep.  779;  Howard  v.  Hatch,  29  Barb.  (N,  Y.) 
297;  Remington  Paper  Co  <•.  London  Assur. 
Corp.,  12  N.  Y.  App.  Div.  218;  Stark  Bank  v. 
U.  S.  Pottery  Co.,  34  Vt.  144. 

5.  Treasurer  Mere  Depositary.  —  Taylor  v. 
Taylor,  74  Me.  582;  Piscataqua  F.  &  M.  Ins. 
Co.  v.  Hill,  60  Me.  178. 

The  Treasurer  of  a  Corporation  Is  Not  a  Trustee 
in  any  such  sense  as  to  give  a  court  of  equity 
jurisdiction  of  a  suit  by  the  corporation  against 
him.  Piscataqua  F.  k  M.  Ins.  Co.  v.  Hill,  60 
Me.  178.  See  also  Pettingill  v.  Androscoggin 
R.  Co.,  51  Me.  370. 

6.  Power  and  Authority  of  Goneral  Agents.  — 
See  generally  the  following  cases: 

Alabama.  —  Baird  Lumber  Co.  v.  Devlin, 
124  Ala.  245 
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person  having  souk-  general  control  of  the  company's  business,  and  not  merely 
charge  of  some  special  work  or  department.' 

-.  Bank  Cashier.  rhe  cashier  of  a  bank  is  ordinarily  its  chief  executive 
officer,  through  whom  the  financial  operations  of  the  bank  are  conducted. 
Directly  or  through  subordinate  officers,  he  receives  and  pays  out  its  moneys, 
coll  sets  and  pays  its  debts,  and  receives,  discharges,  and  transfers  its  commer- 
cial securities.3    The  acts  of  the  cashier  done  in  the  ordinary  course  of  busi- 


rornia.  —  McKiernan  v.  Lenzen,  56  Cal. 
61;  Lake  County  v.  Sulphur  Hank  Quicksilver 
Min.  Co.,  68  Cal.  14. 

Colorado.  —  Powrie  v.  Kansas  Pac.  R.  Co.,  1 
Colo.  <>29. 

Connecticut.  —  Stow  v.  Wyse,  7  Conn.  214, 
18  Am.  Dec.  99. 

Indiana.  —  Madison,  etc.,  R.  Co.  v.  Norwich, 
etc.,  Sav.  Soc,  24  Ind.  457. 

Louisiana. — Culver  v.  Leovy,  19  La.  Ann. 
202. 

Massachusetts. —  Mahone  v.  Manchester,  etc., 
R.  Corp.,  tn  Mass.  72,  15  Am.  Rep.  9;  Frost 
v.  D  )  nestic  Seiving  Mach.  Co.,  133  Mass,  563; 
Bates  v.  Keith  Iron  Co.,  7  Met.  (Mass.)  224. 

Michigan.  —  New  York  Iron  Mine  v.  Ne- 
gaunee  First  Nat.  Bank,  39  Mich.  644;  Mul- 
crone  v.  American  Lumber  Co.,  55  Mich.  O22; 
Whi taker  v.  Kilroy,  70  Mich.  635. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co..  12  N.  H.  205,  37  Am. 
Dec.  203;  Gillis  v.  Bailey,  17  N.  H.  18;  Man- 
chester, eic,  R.  Co.  v.  Fisk,  33  N.  H.  297. 

New  York.  —  Rathbun  v.  Snow,  123  N.  Y. 
343;  Holmes  v.  Willard,  (Supm.  Ct.  Gen.  T.) 
5  N.  Y.  Supp.  610;  Habicht  v.  Pemberton,  4 
Sandf.  (N.  Y.)  657;  Cone  v.  Empire  Plaid 
Mills,  12  N.  Y.  App.  Div.  314. 

Vermont.  —  Perkins  v.  Bradley,  24  Vt.  66. 

Wisconsin.  —  Wheeler,  etc.,  Mfg.  Co.  v. 
Lawson,  57  Wis.  400;  Hiawatha  Iron  Co.  v. 
Strange  Paper  Co.,  106  Wis.  III. 

Canada. — Thompson  v.  Brantford  Electric, 
etc.,  Co.,  25  Ont.  App.  340;  Tiernan  v.  Peo- 
ples' L.  Ins.  Co.,  26  Ont.  596,  23  Ont.  App. 
342;  Taylor  v.  Cobourg,  etc.,  R.,  etc.,  Co.,  24 
U.  C.  C.  P.  200;  Miller  v.  Manitoba  Lumber 
Co  ,  6  Manitoba  487;  Boyce  v.  McDonald,  9 
Manitoba  297;  Miller  v.  Cochran  Hill  Gold 
Min.  Co.,  29  Nova  Scotia  304. 

Indorsement  of  Commercial  Paper.  —  There 
being  no  treasurer,  the  general  manager  or 
any  director  may  sign  the  corporation's  name 
upon  commercial  paper  for  the  purpose  of 
collection.  Craig  Medicine  Co.  v.  Merchants' 
Bank,  59  Hun  (N.  Y.)  561. 

Conveyance  of  Real  Estate.  —  The  general 
agent  of  a  manufacturing  company  is  not  au- 
thorized, without  special  power,  to  convey  the 
real  estate  of  the  company.  Stow  v.  Wyse, 
7  Conn.  214,  18  Am.  Dec.  99. 

A  General  Agent  Has  Ordinarily  No  Authority 
to  Borrow  Money  for  the  corporation.  Union 
Gold  Min.  Co.  v.  Rocky  Mountain  Nat.  Bank, 
2  Colo.  248.  565;  Breed  v.  Central  City  First 
Nat.  Bank,  4  Colo.  481. 

As  to  the  Employment  of  Agents  or  laborers  for 
the  corporation  by  a  general  agent,  see  Con- 
solidated Gregory  Co.  v.  Raber,  1  Colo.  511; 
Equitable  Endowment  Assoc.  v.  Fisher,  71 
Md.  430. 

1.  Managing  Agent  Defined.  —  Hat-Sweat 
Mfg.  Co.  v.  Davis  Sewing-Mach.  Co.,  31  Fed. 


Rep.  294;  Emerson  v.  Auburn,  etc.,  R.  Co., 
13  Hun  (N.  Y.;  150;  Reddington  v.  Mariposa 
Land,  etc.,  Co.,  19  Hun  (N.  Y.)  405;  Brewster 
v.  Michigan  Cent.  R.  Co.,  (Supm.  Ct.  Spec.  T.) 

5  How.  Pr.  (N.  Y.)  183;  Flynn  v.  Hudson 
River  R.  Co.,  (Supm.  Ct.  Spec.  T.)  6  How.  Pr. 
(N.  Y.)  308;  Doty  v.  Michigan  Cent.  R.  Co., 
(N.  Y.  Super.  Ct.  Spec.  T.)  8  Abb.  Pr.  (N.  Y.) 
427;  Sterett  v.  Denver,  etc.,  R.  Co.,  17  Hun 
(N.  Y.)  316;  Upper  Mississippi  Transp.  Co.  v. 
Whittaker,  16  Wis.  220;  Carr  v.  Commercial 
Bank,  19  Wis.  272. 

Hut  the  managing  agent  need  not  have 
charge  of  the  whole  business  of  the  corpora- 
tion. Palmer  v.  Pennsylvania  Co.,  35  Hun 
(N.  Y.)  369. 

A  managing  agent  of  a  corporation  is  ordi- 
narily not  regarded  as  an  officer  of  the  cor- 
poration. See  Washington,  etc.,  Turnpike 
Co.,  8  S.  &  R.  (Pa.)  517;  Farmers'  L.  &  T.  Co. 
v.  Warring,  20  Wis.  290;  Wheeler,  etc.,  Mfg. 
Co.  v.  Lawson,  57  Wis.  400. 

2.  Authority  and  Powers  of  Bank  Cashier.  — 
Fleckner  v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  338; 
Merchants'  Nat.  Bank  v.  Stale  Nat.  Bank,  ro 
Wall.  (U.  S.)  604;  Wild  v.  Passamaquoddy 
Bank,  3  Mason  (U.  S.)  506;  Everett  v.  U.  S., 

6  Port.  (Ala.)  166,  30  Am.  Dec.  584;  Asher  v. 
Sutton,  31  Kan.  286;  Haynes  v.  Beckman,  6 
La.  Ann.  224;  Leggett  v.  New  Jersey  Mfg., 
etc.,  Co.,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728. 

See  generally  the  following  cases: 
United  States.  —  West  St.  Louis  Sav.  Bank 
v.  Shawnee  County  Bank,  95  U.  S.  557,  3  ■ 
Dill.  (U.  S.)  403;  Chillicothe  Branch  of  State 
Bank  v.  Fox,  3  Blatchf.  (U.  S.)43i;  Matthews 
v.  Massachusetts  Nat.  Bank,  Holmes  (U.  S.) 
396;  Sandy  River  Bank  v.  Merchants'  etc., 
Bank,  1  Biss.  (U.  S.)  146;  Martin  v.  Webb, 
110  U.  S.  7. 

Colorado.  —  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  2  Colo.  248. 

Delaware.  —  Philadelphia  Nat.  Bank  v.  Mor- 
gan, 1  Marv.  (Del.)  265. 

Georgia.  —  Robinson  ?<.  Bealle,  20  Ga.  275. 
Illinois.  —  Ryan  v.   Dunlap,   17  111.  40,  63 
Am.  Dec.  334. 

Louisiana.  —  Union  Bank  v.  Jones,  4  La. 
Ann.  220. 

Maine. — Warren  v.  Gilman,  17  Me.  360; 
Burnham  v.  Webster,  19  Me.  232;  Badger  v. 
Cumberland  Bank,  26  Me.  428. 

Massachusetts.  —  Hartford  Bank  v.  Barry,  17 
Mass.  97. 

Mississippi.  —  State  v.  Commercial  Bank,  6 
Smed.  &  M.  (Miss.)  218.  45  Am.  Dec.  280. 

Missouri.  —  Donnell  v.  Lewis  County  Sav. 
Bank,  80  Mo.  165. 

Nebraska.  —  Merchants'  Bank  v.  Rudolf,  5 
Neb.  527. 

New  Ifampshire.  —  Elliot  v.   Abbot,    12  N. 
H.  549,  37  Am.  Dec.  227;  Cochecho  Nat.  Bank 
v.  Haskell,  51  N.  H.  116,  12  Am.  Rep.  67. 
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ness  of  the  bank  are  prima  facie  within  the  scope  of  his  duties.1  But  the 
cashier  cannot  bind  the  bank  by  his  acts  done  outside  the  ordinary  business  of 
the  bank.2 

g.  DIRECTORS  —  (i)  In  General. — The  general  power  to  administer  the 
affairs  of  a  corporation  is  usually  vested  in  a  board  of  directors  or  trustees 
elected  by  the  stockholders.  The  authority  of  directors  is  very  extensive, 
and  includes  generally  the  power  to  do  any  act  or  make  any  contract  in  the 
conduct  of  the  company's  affairs  or  business  which  is  within  the  limits  of  the 
powers  conferred  upon  the  corporation  by  its  charter,  and  which  is  necessary 
or  proper  to  enable  the  corporation  to  accomplish  the  purposes  of  its  creation.3 
And  contracts  so  made,  in  the  absence  of  any  express  restriction,  will  bind 
the  corporation  although  not  assented  to  or  ratified  by  the  stockholders.4 

Authority  Limited  to  Ordinary  Management  of  Corporate  Business.  —  1  he  authority  of 
directors  is  ordinarily  limited  to  the  general  conduct  of  the  company's  busi- 
ness and  affairs  within  the  scope  of  its  charter.  This  authority  does  not 
extend  to  matters  affecting  the  existence  of  the  corporation,  or  to  funda- 
mental and  organic  changes  in  its  business  or  powers,  as  by  an  increase  or 


New  York.  —  Vergennes  Bank  v.  Warren,  7 
Hill  (M.  Y.)  91;  Chemical  Nat.  Bank  v.  Koh- 
ner,  8  Daly  (N.  Y.)  530;  Tennessee  v.  Davis, 
(Supm.  Ct.  Spec.  T.)  50  How.  Pr.  (N.  YO447; 
State  Bank  t.  Farmers'  Branch  of  Stale  Bank, 
36  Barb.  (N.  Y.)  332;  Clarke  Nat.  Bank  v. 
Albion  Bink,  52  Barb.  <N.  Y.)  592;  Caldwell 
v.  National  Mohawk  Valley  Bank,  64  Barb. 
(N.  Y.)  333;  New  Haven  City  Bank  v.  Perkins, 
29  N.  Y.  554.  86  Am.  Dec.  332;  Coats  v.  Don- 
netl,  94  N.  Y.  168. 

Pennsylvania  —  Lloyd  v.  West  Branch  Bank, 
15  Pa.  St.  172.  53  Am.  Dec.  581. 

Canada.  —  Ferrie  v.  Thompson,  2  Rev.  Leg. 
303- 

1.  Acts  of  Cashier  Prima  Facie  Authorized.  — 

Fleckner  v.  U.  S.  Bank,  8  Wheat.  (U.  S.)  338; 
Everett  v.  U.  S.,  6  Port.  (Ala.)  166,  30  Am. 
Dec.  584;  Farrar  v.  Gilman,  19  Me.  440,  36 
Am.  Die.  766;  Folger  v.  Chase,  18  Pick.  (Mass.) 
63;  Vergennes  Bank  v.  Warren,  7  Hill  (N. 
Y.)gr. 

2.  U.  S.  v.  City  Bank,  21  How.  (U.  S.)  356; 
Wiley  v.  Brattleboro  First  Nat.  Bank,  47  Vt. 
546,  19  Am  Rep.  122. 

3.  Powers  of  Directors  —  Generally.  —  See  the 
following  cases : 

United  States.  —  Nashua,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Co.,  27  Fed.  Rep.  821;  Flagg 
v.  Manhattan  R.  Co.,  20  Blatchf.  (U.  S.)  142; 
Mahoney  Min.Co.  v.  Anglo-Californian  Bank, 
104  U.  S.  192. 

Alabama.  —  Branch  of  State  Bank  v.  Collins, 
7  Ala.  95. 

Georgia. —  Wood  Hydraulic  Hose  Min.  Co. 
v.  King.  45  Ga.  34. 

Illinois.  —  Reichwald  v.  Commercial  Hotel 
Co.,  106  111.  439. 

Indiana.  —  Phillip  v.  Aurora  Lodge,  87  Ind. 
505. 

Iowa.  —  Buell  v.  Buckingham,  16  Iowa  284, 
85  Am.  Dec.  516. 

Massachusetts. —  Amherst  Academy  v.  Cowls, 
6  Pick.  (Mass.)  427,  17  Am.  Dec.  387;  Hay- 
ward  v.  Pilgrim  Soc,  21  Pick.  (Mass.)  270; 
Eastern  R.  Co.  v.  Boston,  etc.,  R.  Co.,  11 1 
Mass.  125,  15  Am.  Rep.  13;  Tyrrell  v.  Wash- 
burn, 6  Allen  (Mass.)  466;  Hendee  v.  Pinker- 
ton,  14  Allen  (Mass.)  381. 

New  Jersey.  —  Park   v.  Grant  Locomotive 


Works,  40  N.  J.  Eq.  114,  affirmed  45  N.  J.  Eq. 
244. 

New  York.  —  Clark  v.  Farmers'  Woollen 
Mfg.  Co.,  15  Wend.  (N.  Y.)  256;  Lovett  v. 
German  Reformed  Church,  12  Barb.  (N.  Y.) 
67;  Leslie  v.  Lorillard,  no  N.  Y.  519;  Beve- 
ridge  v.  New  York  El.  R.  Co.,  112  N.  Y.  1. 

South  Dakota.  — Wright  v.  Lee,  2  S.  Dak. 
596,  37  Am.  &  Eng.  Corp.  Cas.  588. 

Vermont.  —  Stark  Bank  v.  U.  S.  Pottery  Co., 
34  Vt.  144. 

Borrowing  Money.  —  Mahoney  Min.  Co.  v. 
Anglo  Californian  Bank,  104  U.  S.  192. 

Disposal  of  Profits.  —  As  to  the  power  of  direct- 
ors to  dispose  of  the  profits  of  the  corporate 
business,  see  Park  v.  Grant  Locomotive 
Works,  40  N.  J.  Eq.  114,  affirmed  45  N.  J.  Eq. 
244. 

Disposal  of  Corporate  Property.  —  Reichwald  v. 
Commercial  Hotel  Co.,  106  111.  439;  Hancock 
v.  Holbrook,  40  La.  Ann.  53.  See  also  Buell 
v.  Buckingham,  16  Iowa  284,  85  Am.  Dec.  516. 

Settlement  of  Action.  —  Donohoe  v.  Mariposa 
Land,  etc.,  Co.,  66  Cal.  317. 

Undoing  Illegal  Acts  of  Previous  Board.  — 
Newly  elected  directors  of  a  corporation  may 
stop  proceedings  for  the  dissolution  of  the 
corporations  initiated  by  their  predecessors. 
Matter  of  David  Jones  Co.,  67  Ilun  (N.  Y.) 
360. 

The  Allowance  of  a  Claim  Barred  by  the  Statute 
of  Limitations  by  irustt-cs  of  a  religious  cor- 
poration is  not  binding  on  the  corporation. 
Matter  of  Orthodox  Congregational  Church, 
(Supm.  Ct.  Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.) 
398.  But  see  in  the  case  of  a  business  cor- 
poration, Leavitt  v.  Oxford,  etc.,  Silver  Min. 
Co.,  3  Utah  265. 

Bank  Directors  occupy  a  more  responsible 
position  than  that  of  mere  agents  or  officers  of 
an  ordinary  corporation,  and  are  in  a  qualified 
sense  the  bank  itself.  United  Soc.  of  Shakers 
v.  Underwood,  9  Bush  (Ky.)6o9,  15  Am.  Rep. 
731;  Brannin  v.  Loving,  82  Ky.  376. 

Trustees  of  an  Eleemosynary  Corporation  having 
visitatorial  powers  have  more  extensive  au- 
thority than  directors  of  ordinary  business 
corporations.    State  v.  Adams,  44  Mo.  570. 

4.  Beveridge  v.  New  York  El.  R.  Co.,  112 
M  Y.  i. 
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reduction  of  its  capital  stock,  or  by  a  sale  or  lease  of  its  property  necessary 
to  the  carrying  on  of  its  business,  and  the  like.  Power  to  act  in  such  matters 
belongs  to  the  stockholders  only.1 

Directors  Must  Act  as  a  Board.  —  The  power  of  directors  belongs  to  them  col- 
lectively  and  not  individually.  The  fact  that  a  person  is  a  director  gives  him 
no  authority  to  act  for  the  corporation  except  when  acting  as  a  member  of  the 
board,  in  the  absence  of  a  by-law  conferring  special  authority  upon  him.2 

(2)  Nature  of  Authority  as  Primary  or  Delegated.  —  It  is  held  by  some 
authorities  that  the  directors  of  a  corporation  are  merely  its  agents,  possessing 
only  a  delegated  authority,  and  are  not  themselves  the  corporation.3  But 
according  to  what  seems  to  be  the  prevailing  view,  the  directors,  although  in 
a  sense  the  agents  of  the  corporation,  do  not  stand  in  the  same  relation  to  it 
a>  that  sustained  by  a  private  agent  to  his  principal.  They  do  not  exercise  a 
delegated  authority  in  the  same  sense  as  ordinary  agents,  but,  as  to  all  pur- 
poses of  dealing  with  others,  they  constitute  the  corporation  itself,  and  are 
the  primary  possessors  of  all  the  powers  conferred  upon  the  corporation  by 
its  charter.  What  they  do  as  the  representatives  of  the  corporation,  the 
corporation  itself  is  deemed  to  do.4 

(3)  Power  of  Directors  Exclusive.  —  All  powers  conferred  upon  a  corpora- 
tion, unless  otherwise  provided,  must  be  exercised  by  the  board  of  directors 
as  the  agency  constituted  by  law  for  this  purpose.5  And  where  the  charter 
of  a  corporation  invests  a  board  of  directors  with  power  to  manage  the  affairs 


1.  Directors'  Authority  Limited  to  Management 
of  Corporate  Business  —  England. — Colman  v. 
Eastern  Counties  R.  Co.,  10  Beav.  1. 

Canada.  —  See  Perreault  v.  Milot,  14  Rev. 
Leg.  417. 

United  States.  —  Chicago  City  R.  Co.  v. 
Allerton,  18  Wall.  (U.  S.)  233;  Mahony  Min. 
Co.  v.  Bennett,  5  Sawy.  (U.  S.)  141;  Movvrey 
v.  Indianapolis,  etc..  R.  Co.,  4  Biss.  (U.  S.)  78; 
Nashua,  etc.,  R.  Corp.  v.  Boston,  elc,  R. 
Corp.,  27  Fed.  Rep.  821,  136  U.  S.  356;  Cass 
v.  Manchester  Iron,  etc.,  Co.,  9  Fed.  Rep. 
640. 

Connecticut.  —  Marlborough  Mfg.  Co.  v. 
Smiih,  2  Conn.  579. 

Louisiana.  —  Percy    v.    Millaudon,    3  La. 

565. 

Maine.  —  Rollins  v.  Clay,  33  Me.  132. 

Missouri. — State  v.  Adams,  44  Mo.  570;  L 
X.  L.  Pressed  Brick  Co.  v.  Schoeneich,  65 
Mo.  App.  283. 

JVew  York.  —  New  York,  etc.,  R.  Co.  v. 
Schuyler,  38  Barb.  (N.  Y.)  534;  Metropolitan 
El.  R.  Co.  v.  Manhattan  El.  R.  Co.,  11  Daly 
(N.  Y.)  373;  Abbot  v.  American  Hard  Rubber 
Co.,  33  Barb.  (N.  Y.)  578. 

Pennsylvania.  —  Com.  v.  Cullen,  13  Pa.  St. 
133,  53  Am.  Dec.  450;  Bedford  R.  Co.  j. 
Bowser,  48  Pa.  St.  29;  Martin  v.  Continental 
Pass.  R.  Co.,  14  Phila.  (Pa.)  10,  37  Leg.  Int. 
(Pa.)  132;  Mercantile  Library  Hall  Co.  v. 
Pittsburg  Library  Assoc.,  173  Pa.  St.  30. 

Virginia.  —  See  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819,  98  Am.  Dec.  692. 

The  Directors  of  a  Corporation  Have  No  Power 
to  Release  a  Subscriber  to  the  capital  stock  from 
the  payment  of  his  subscription,  unless  the 
other  stockholders  consent.  Guthright  v.  Oil 
City  Land,  etc.,  Co.,  (Ky.  1900)  56  S.  W.  Rep. 
163.  See  also  Slee  v.  Bloom,  19  Johns.  (N.  Y.) 
456,  10  Am.  Dec.  273. 

Where  the  Price  of  Stock  Is  Fixed  by  the  Charter 
jhe  directors  have  no  power  to  sell  stock  at  a 


less  price.  Sturges  v.  Stetson,  3  Phila.  (Pa.) 
304,  15  Leg.  Int.  (Pa.)  404. 

Disfranchising  Members  of  Corporation.  —  The 
power  of  directors  under  the  charter  to  admit 
members  of  the  corporation  does  not  empower 
them  to  disfranchise  members.  Philadelphia 
Sav.  Institution's  Case,  I  Whart.  (Pa.)  461,  30 
Am.  Dec.  226. 

Cessation  of  Corporate  Business  in  Accordance 
with  Vote  of  Stockholders.  —  The  directors  may 
direct  a  total  cessation  of  the  corporate  busi- 
ness and  a  liquidation  of  affairs  of  the  corpora- 
tion, when  so  voted  by  a  majority  of  the 
stockholders.  Trisconi  v.  Winship,  43  La. 
Ann.  45,  26  Am.  St.  Rep.  175.  See  also  Han- 
cock v.  Holbrook,  40  La.  Ann.  53. 

2.  No  Power  in  Director  as  Individual.  —  New 
Haven,  etc.,  Co.  v.  Hayden,  107  Mass.  525; 
Lawrence  v.  Gebhard,  41  Barb.  (N.  Y.)  575; 
Titus  v.  Cairo,  etc.,  R.  Co.,  37  N.  J.  L.  98. 

The  Fact  that  One  of  the  Directors  Owns  a  Ma- 
jority of  the  Stock  does  not  authorize  him  to 
contract  for  the  corporation.  Allemong  v. 
Simmons,  124  Ind.  199.  See  infra,  this  title, 
Directors'  Meetings  —  Necessity  for  Meetings. 

3.  Authority  of  Directors  Held  to  Be  Delegated. 
—  Tippets  v.  Walker,  4  Mass.  597;  Gill  is  v. 
Bailey,  2r  N.  H.  149. 

4.  Board  of  Directors  Primary  Possessors  of  Cor- 
porate Powers.  —  Goodspeed  v.  East  Haddam 
Bank,  22  Conn.  530,  58  Am.  Dec.  439;  Burrill 
v.  Nahant  Bank,  2  Met.  (Mass.)  163,  35  Am. 
Dec.  395;  Hoyt  v.  Thompson,  19  N.  Y.  207; 
Beveridge  v.  New  York  El.  R.  Co..  112  N. 
Y.  1;  Leavitt  v.  Oxford,  etc..  Silver  Min.  Co., 
3  Utah  265;  Hulings  v.  Hulings  Lumber  Co.. 
38  W.  Va.  351. 

Their  powers  are  derivative  only  in  the 
sense  of  being  received  from  the  state  in  the 
act  of  incorporation.  Beveridge  v.  New  York 
El.  R.  Co.,  112  N.  Y.  1. 

5.  Beveridge  v.  New  York  El.  R.  Co.,  112 
N.  Y.  I, 

864  Volume  XXI, 


Directors'  Meetings. 


OF  PRIVA  TE  CORPORA  TIONS.      Necessity  for  Meetings. 


of  the  corporation,  such  power  is  exclusive,  and  the  corporators  or  stock- 
holders have  no  voice  in  the  management  of  the  corporate  concerns.1 

(4)  Judicial  Control  of  Directors.  —  Where  the  directors  of  a  corporation 
keep  within  the  scope  of  their  powers,  and  act  honestly  and  in  good  faith, 
their  discretionary  acts  in  the  management  of  the  corporate  business  are  not 
subject  to  judicial  control  or  revision  at  the  suit  of  stockholders.3 

X.  Directors'  Meetings  —  1.  Necessity  for  Meetings. — Directors  of  a  corpora- 
tion can  act  as  such,  so  as  to  bind  the  corporation,  only  as  a  board;  the  acts 
of  directors  individually,  though  such  individuals  may  constitute  a  majority  of 
the  board,  cannot  affect  the  corporation.3    All  the  directors  should  be  con- 


1.  Power  of  Directors  Held  Exclusive.  —  Flagg 
v.  Manhattan  R.  Co.,  20  Blatchf  (U.  S.)  142; 
Union  Gold  Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  2  Colo.  567;  Charlestown  Boot,  etc., 
Co.  v.  Dunsmore,  60  N.  H.  85;  McCullough  v. 
Moss,  5  Dsn.  (N.  Y.)  567:  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  (N.  Y.)  27;  Matter  of  Ex- 
celsior Ins.  Co.,  38  Barb.  (N.  Y.)  297;  Genesee 
Valley,  etc.,  R.  Co.  v.  Retsof  Min.  Co.,  (Supm. 
Ct.  Spec.  T.)  15  Misc.  (N.  Y.)  187. 

2.  Acts  of  Directors  Ordinarily  Not  Reviewable 
by  the  Courts  —  United  States.  —  Hunt  v. 
American  Grocery  Co.,  80  Fed.  Rep.  70. 

Alabama.  —  Smith  v.  Prattville  Mfg.  Co.,  29 
Ala.  503. 

Louisiana.  —  State  v.  State  Bank,  6  La.  745 
Ricau  v.  Bnquie,  20  La.  Ann.  67;  Trisconi  v 
Winship,  43  La.  Ann.  45,  26  Am.  St.  Rep.  175 

New  Jersey.  —  Elkins  v.  Camden,  etc.,  R 
Co.,  36  N.  J.  Eq.  241;  Park  v.  Grant  Locomo 
tive  Works,  40  N.  J.  Eq.  114,  affirmed  45  N.  J 
Eq.  244;  Benedict  v  Columbus  Constr.  Co.,  49 
N.  J.  Eq.  23;  Ellerman  v.  Chicago  Junction 
R.,  etc.,  Co.,  49  N.  J.  Eq.  217,  35  Am.  &  Eng. 
Corp.  Cas.  388;  Sewell  v.  East  Cape  May 
Beach  Co.,  50  N.  J.  Eq.  717;  Edison  v.  Edison 
United  Phonograph  Co.,  52  N.  J.  Eq.  620. 

New  York.  —  Leslie  v.  Lorillard,  no  N.  Y. 
519- 

Ohio.  —  Robison  v.  Cleveland  City  R.  Co., 
7  Ohio  Dec.  312,  5  Ohio  N.  P.  293. 

A  Very  Strong  Case  Must  Be  Made  to  justify 
the  court  in  any  interference  with  the  action 
of  directors  within  their  discretion  in  the  man- 
agement of  the  corporate  affairs.  State  v. 
State  Bank,  6  La.  745;  MacNaughton  v.  Os- 
good, 41  Hun  (N.  Y.)  109. 

Fraud.  —  And  it  has  been  held  that  a  court 
of  equity  will  not  interfere  to  review  or  cor- 
rect the  proceedings  of  directors  on  the  ground 
of  fraud  or  mismanagement  unless  there  is  a 
cause  for  their  displacement  or  for  the  wind- 
ing up  of  the  affairs  of  the  corporation. 
Hedges  v.  Paquett,  3  Oregon  77. 

If  Stockholders  Are  Dissatisfied  with  the  man- 
agement of  the  company's  affairs  in  such  case, 
their  remedy  is  to  elect  new  officers  or  sell 
their  shares  and  withdraw.  McMullen  v. 
Ritchie,  64  Fed.  Rep.  253;  Benedict  v.  Colum- 
bus Constr.  Co.,  49  N.  J.  Eq.  23;  Metropolitan 
El.  R.  Co.  v.  Manhattan  El.  R.  Co.,  (C.  PI. 
Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  103,  n  Daly 
(N.  Y.)  373- 

3.  Directors  Must  Act  as  a  Board  —  England. 
—  D'Arcy  v.  Tamar,  etc.,  R.  Co.,  L.  R.  2  Ex. 
158.  See  In  >e  Bonelli's  Electric  Tel.  Co.,  L. 
R.  12  Eq.  246. 

United  States.  —  Kansas  City  Hay-Press  Co. 
v.  Devol,  72  Fed.  Rep.  717;  In  re  St.  Helen 
Mill  Co.,  3  Sawy.  (U.  S.)  88. 
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Alabama. — Tennessee,  etc.,  R.  Co.  v.  East 
Alabama  R.  Co.,  73  Ala.  426. 

Arkansas.  —  Little  Rock  Bank  v.  McCarthy, 
55  Ark.  473.  29  Am.  St.  Rep.  60,  37  Am.  & 
Eng.  Corp.  Cas.  671. 

California.  —  Gashwiler  v.  Willis,  33  Cal.  11, 
91  Am.  Dec.  607;  Alta  Silver  Min.  Co.  v.  Alta 
Placer  Min.  Co.,  78  Cal.  629,  28  Am.  &  Eng. 
Corp.  Cas.  27;  Smith  v.  Dorn,  96  Cal.  73,  40 
Am.  &  Eng.  Corp.  Cas.  196. 

Connecticut.  —  See  Butler  v.  Cornwall  Iron 
Co.,  22  Conn.  335. 

Georgia.  —  Branch  v.  Augusta  Glass  Works, 
95  Ga.  573;  Monroe  Mercantile  Co.  v.  Arnold. 
108  Ga.  449. 

Idaho. — Johnson  v.  Sage,  (Idaho  1896)  44 
Pac.  Rep.  641. 

Indiana. — Junction  R.  Co.  v.  Reeve,  15 
Ind.  236. 

Iowa.  —  Herrington  v.  District  Tp.,  47 
Iowa  11. 

Kansas.  —  Ft.  Scott  First  Nat.  Bank  v. 
Drake,  35  Kan.  564,  57  Am.  Rep.  193. 

Louisiana.  —  Ross  v.  Crockett,  14  La.  Ann. 
823;  New  Orleans  Bldg.  Co.  v.  Lawson,  n 
La.  34. 

Maine.  —  Morrison  v.  Wilder  Gas  Co.,  91 
Me.  492,  64  Am.  St.  Rep.  257;  Peirce  v.  Morse- 
Oliver  Bldg.  Co.,  94  Me.  406. 

Michigan.  —  Lockwood  v.  Thunder  Bay 
River  Boom  Co.,  42  Mich.  53O. 

Minnesota. — Baldwin  ^.Canfield,  26  Minn.  43. 

Missouri.  —  Johnson  v.  School  Dist.,  67 
Mo.  319;  Hill  v.  Rich  Hill  Coal  Min.  Co..  119 
Mo.  9,  citing  17  Am.  and  Eng.  Encyc.  ok  Law 
(1st  ed.)  83;  Besch  v.  Western  Carriage  Mfg. 
Co.,  36  Mo.  App.  333;  Calumet  Paper  Co.  v. 
Haskell  Show  Printing  Co.,  144  Mo.  331,  66 
Am.  St.  Rep.  425,  citing  3  Am.  and  Eng. 
Encyc.  of  Law  (2d  ed.)  24. 

Nevada.  —  Hiilyer  v.  Overman  Silver  Min. 
Co.,  6  Nev.  51.  See  also  Yellow  Jacket  Silver 
Min.  Co.  v.  Stevenson,  5  Nev.  224. 

New  Hampshire.  —  Elliot  v.  Abbot,  12  N. 
H.  549,  37  Am.  Dec.  227.  See  also  Hamlin 
v.  Union  Brass  Co.,  68  N.  H.  292.  But  see 
Tenney  v.  East  Warren  Lumber  Co.,  43  N. 
H.  343- 

New  Jersey.  — Van  Hook  v.  Somerville  Mfg. 
Co.,  5  N.  J.  Eq.  137;  Schumm  v.  Seymour, 
24  N.  J.  Eq.  143;  Johnston  v.  Jones,  23  N.J. 
Eq.  216.  See  also  Hightstown  First  Nat.  Bank 
v.  Christopher,  40  N.  J.  L.  435,  29  Am.  Rep. 
262. 

Arew  York.  —  Constant  v.  St.  Albans  Church, 
4  Daly  (N.  Y.)  305;  Cammeycr  v.  United 
German  Lutheran  Churches,  2  Sandf.  Ch.  (N. 
Y.)  186;  Conro  v.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  27;  Filon  v.  Miller  Brewing  Co., 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  57;  Keeler 
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vened,  or  notified  of  the  meeting,  for  the  advice  and  opinions  of  each  may  be 
useful,  even  though  all  do  not  unite  in  opinion.1  Moreover,  the  directors 
must  he  duly  assembled  in  a  lawful  meeting,  that  is,  in  a  regular  meeting,  or 
a  special  meeting  duly  called.*  No  formal  meeting  is  necessary,  however, 
where  .ill  the  directors  who  also  own  all  the  stock  agree  upon  any  matter.3 
And  it  has  U  rn  held  that  the  corporation  may  become  bound  by  the  acts  of 
directors  individually,  without  any  formal  meeting,  where  this  is  the  customary 
mode  of  doing  business.4  And  where  the  corporation  is  composed  of  a  small 
number  of  persons,  it  has  been  held  that  its  ordinary  business  may  be  trans- 
anal by  conversation  without  the  formality  of  resolutions  at  a  regular 
meeting.5 

2.  Regular  or  Special  Meetings.  — The  meetings  of  the  board  may  be  regular 
meetings  provided  for  by  the  by-laws  to  be  held  at  regular  appointed  times,6 
or  special  meetings,  called  by  persons  authorized,  for  the  transaction  of  par- 
ticular business  at  such  times  as  occasion  may  require.  Special  meetings  of 
directors  may  be  held  upon  giving  notice  to  all  the  directors,  although  not 
provided  for  in  the  by-laws.7 

3.  Place  of  Meeting.  —  Unless  the  place  of  holding  directors'  meetings  is 
expressly  prescribed,  it  is  immaterial  where  they  are  held.* 

Meetings  Outside  of  State.  —  Thus  the  meetings  may  be  held  outside  the  state 
by  which  the  corporation  was  chartered,  in  the  absence  of  a  prohibition  in  the 
charter  or  by-laws.9 


v.  Frost,  22  Barb.  (N.  Y.)  400;  People's  Bank 
v.  Sc.  Anthony's  Roman  Catholic  Church,  109 
N.  Y.  512;  Columbia  Bank  v.  Gospel  Taber- 
nacle Church,  127  N.  Y.  361. 

Ohio.  —  State  v.  People's  Mut.  Ben.  Assoc., 
42  Ohio  St.  579. 

Pennsylvania.  —  Stoystown,  etc.,  Turnpike 
Road  Co.  v.  Craver,  45  Pa.  St.  386. 

South  Carolina.  —  See  Hubbard  v.  Camper- 
down  Mills,  26  S.  Car.  581. 

Texas.  —  Nicholstone  City  Co.  v.  Smalley, 
21  Tex.  Civ.  App.  210. 

West  Virginia.  —  Pennsylvania  Lightning 
Rod  Co.  v.  Board  of  Education,  20  W.  Va.  360; 
Smith  v.  Cornelius,  41  W.  Va.  59;  Liner  v. 
Traders  Co.,  44  W.  Va.  175. 

Wisconsin.  —  Dennison  v.  Austin,  15  Wis. 
334;  Leonard  v.  Lent,  43  Wis.  83. 

1.  Allegheny  County  Workhouse  v.  Moore, 
95  Pa.  St.  408;  Twelfth  St.  Market  Co.  v.  Jack- 
son, 102  Pa.  St.  269. 

2.  Directors  Must  Act  at  Lawful  Meeting.  — ■ 
Wickersham  v.  Crittenden,  93  Cal.  17;  Mast 
Buggy  Co.  v.  Litchfield  Furniture,  etc.,  Co., 
55  111.  App.  98;  Despatch  Line  of  Packets  v. 
Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec. 
203;  Doernbecher  v.  Columbia  City  Lumber 
Co.,  21  Oregon  573,  28  Am.  Si.  Rep.  766; 
Gordon  v.  Preston,  I  W  itts  (Pa.)  385,  26  Am. 
Dec.  75;  Lockwood  v.  Mechanics'  Nat.  Bank, 
9  R.  1.  308,  11  Am.  Rep.  253;  Austin  City  R. 
Co.  v.  Swisher,  1  Tex.  App.  Civ.  Cas.,  §  77; 
Dennison  v.  Austin,  15  Wis.  334;  Leonard  v. 
Lent,  43  Wis.  83.  But  see  Wadhams  v.  Litch- 
field, etc..  Turnpike  Co.,  to  Conn.  416;  Waite 
v.  Windham  County  Min.  Co.,  37  Vt.  608; 
State  v.  Smith,  48  Vt.  266. 

3.  Jordan  v.  Collins,  107  Ala.  572;  Wood  v. 
Wiley  Constr.  Co.,  56  Conn.  87.  See  also 
Teitig  v.  Boesman,  12  Mont.  404. 

4.  Separate  Action  of  Directors  Binding  When 
Customary.  —  Estes  v.  German  Nat.  Bank,  62 
Ark.  7;  Longmont  Supply  Ditch  Co.  v.  Coff- 
man,  11  Colo.  551;  Sampson  v.  Bowdoinham 
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Steam  Mill  Corp.,  36  Me.  78;  Middlebury 
Bank  v.  Rutland,  etc.,  R.  Co.,  30  Vt.  159; 
Foot  z.  Rutland,  etc.,  R.  Co.,  32  Vt.  633. 

5.  Sheridan  Electric-Light  Co  v.  Chatham 
Nat.  Bank,  52  Hun  (N.  Y.)  582,  affirmed  127 
N.  Y.  517;  Hall  v.  Herter,  83  Hun  (N.  Y.)  19. 

6.  Kegular  Meetings.  —  II  is  immaterial  in 
what  way  the  day  of  regular  meetings  of 
directors  is  fixed  unless  expressly  prescribed. 
The  only  effect  of  a  fixed  day  is  to  dispense 
with  the  necessity  of  notice.  Atlantic  Mut.  F. 
Ins.  Co.  v.  Sanders,  36  N.  H.  252.  See  infra, 
this  section,  Notice  —  Necessity  for  Notice. 

7.  Special  Meetings. —  United  Growers  Co. 
v.  Eisner,  22  N.  Y.  App.  Div.  t.  The  fact 
that  by  the  rules  of  the  corporation  the  direct- 
ors are  to  have  tegular  meetings,  does  not 
prevent  them  fiom  having  special  meetings 
when  the  interest  of  the  company  requires  it, 
but  this  is  a  necessary  power  incident  to  the 
faithful  discharge  of  their  trust.  Read  v. 
Memphis  Gayoso  Gas  Co.,  9  Heisk.  (Term.) 
545- 

A  Meeting  Will  Not  Be  Presumed  to  Be  Special 

where  there  is  no  evidence  as  to  whether  it 
wes  regular  or  special.  Barrell  v.  Lake  View 
Land  Co  ,  122  Cal.  129. 

8.  See  cases  cited  in  note  immediately  fol- 
lowing. 

Special  Meetings.  —  A  by-law  providing  that 
regular  meetings  of  directors  may  be  held  at 
a  particular  place  will  not  prevent  the  holding 
of  special  meetings  elsewhere,  no  place  for 
such  meetings  being  prescribed.  Corbett  v. 
Woodward,  5  Sawy.  (U.  S.)  403;  Ashley  Wire 
Co.  v.  Illinois  Steel  Co.,  164  111.  149,  56  Am. 
St.  Rep.  187. 

9.  Directors  May  Meet  Outside  of  State  — 
United  States. — Galveston,  etc.,  R.  Co.  v. 
Cowdrey,  11  Wall.  (U.  S.)  45QI  Wheelwright 
v.  St.  Louis,  etc.,  Canal  Transp.  Co.,  56  Fed. 
Rep.  164. 

Alabama.  —  See  Brock  way  v.  Gadsden 
Mineral  Land  Co.,  102  Ala.  620. 
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4.  Calling  Meetings.  —  Where  meetings  of  directors  are  required  to  be 
specially  called,  a  meeting  held  without  such  call  is  not  a  lawful  meeting.1 
Where  the  by-laws  provide  that  meetings  shall  be  called  by  certain  persons, 
as  by  the  president  or  a  majority  of  the  board,  a  meeting  otherwise  called  is 
illegal.2  In  the  absence  of  any  special  provision  on  the  subject,  the  president 
of  a  corporation  has  power  to  convene  the  board  of  directors  for  the  purpose 
of  bringing  before  them  any  matter  affecting  the  affairs  of  the  corporation.3 

5.  Notice  —  a.  NECESSITY  FOR  Notice.  —  Directors  of  a  corporation  are 
entitled  to  notice  of  any  meeting  of  the  board  at  which  business  is  transacted, 
and  such  notice  is  necessary  in  order  that  the  acts  done  may  be  binding  on 
the  parties  concerned.  In  the  case  of  regular  meetings,  that  is,  meetings  held 
at  a  time  and  place  fixed  by  the  charter  or  by-laws,  notice  will  be  implied, 
and  express  notice  need  not  be  given.4 

A  Special  Meeting  held  without  due  notice  to  all  the  directors  is  not  lawful, 
and  all  acts  done  at  such  meeting  are  void.5    And  this  has  been  held  not- 

two  directors,  the  directors  have  no  authority, 
while  there  is  a  president,  to  call  a  meeting, 
and  the  refusal  of  the  presideni  does  not  make 
it  lawful  for  any  two  directors  to  make  the 
call.  Smith  v.  Dorn,  96  Cal.  73,  40  Am.  & 
Eng.  Corp.  Cas.  196.    See  also  State  v.  Ancker, 

2  Rich.  L.  (S.  Car.)  245. 

3.  President  Authorized  to  Call  Meetings.  — 
Union  Gold  Min.  Co.  v.  Rocky  Mountain  Nat. 
Bank,  1  Colo.  531;  Stobo  v.  Davis  Provision 
Co.,  54  III.  A  pp.  440. 

4.  Express  Notice  of  Regular  Meeting  Unneces- 
sary.—  See  Western  Imp.  Co.  v.  Des  Moines 
Nat.  Bank,  103  Iowa  455;  Atlantic  Mut.  F. 
Ins.  Co.  v.  Sanders,  36  N.  H.  252;  Whitehead 
v.  Hamilton  Rubber  Co.,  52  N.  J.  Eq.  78; 
Porter  v.  Robinson,  30  Hun  (N.  Y.)  209; 
Doernbecher  v.  Columbia  City  Lumber  Co.,  21 
Oregon  573,  28  Am.  St.  Rep.  766. 

A  By-Law  Designating  the  Time  but  not  the 
place  of  the  annual  meeting  does  not  dispense 
with  the  necessity  of  notice  of  the  meeting. 
U.  S.  v.  McKelden,  MacArthur  &  M.  (D.  C.) 
162. 

5.  Notice  of  Special  Meeting  Necessary  —  Eng. 
land.  —  Smyth  v.  Darley,  2  H.  L.  Cas.  789;  In 
re  Homer  Dist.  Consol.  Gold  Mines,  39  Ch.  D. 
546,  24  Am.  &  Eng.  Corp.  Cas.  28. 

United  States.  —  Farwell  v.  Houghton  Cop- 
per Works,  8  Fed.  Rep.  66:  Hatch  v.  Johnson 
Loan,  etc.,  Co.,  79  Fed.  Rep.  828. 

Arkansas.  —  Simon  v.  Sevier  Assoc.,  54 
Ark.  58;  Little  Rock  Bank  v.  McCarthy.  55 
Ark.  473,  29  Am.  St.  Rep.  60,  37  Am.  &  Eng. 
Corp.  Cas.  671. 

California .  —  Harding  v.  Vandewater,  40 
Cal.  77;  Thompson  v.  Williams,  76  Cal.  153, 
9  Am.  St.  Rep.  187;  Pauly  v.  Pauly,  107  Cal. 
8.  48  Am.  St.  R*p.  98;  Curtin  v.  Salmon  River 
Hydraulic  Gold  Min.,  etc.,  Co.,  130  Cal.  345, 
80  Am.  St.  Rep.  132. 

Connecticut.  —  Chase  v.  Tuttle,  55  Conn  455, 

3  Am.  St.  Rep.  64,  19  Am.  k  Eng.  Corp.  Cas. 
122.  See  Stow  v.  Wyse,  7  Conn.  214,  18  Am. 
Dec.  99. 

Illinois.  —  Waterman  v.  Chicago,  etc.,  R. 
Co.,  139  HI.  658,  32  Am.  St.  Rep.  228.  See 
Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  164  111. 
149,  56  Am.  St.  Rep.  187. 

Kentucky.  —  Vaught  v.  Ohio  County  Fair 
Co.,  (Ky.  1899)  49  S.  W.  Rep.  426. 

Maine.  —  See  Jackson  v.  Hampden,  16  Me. 
184. 
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Colorado.  —  Humphreys  v.  Mooney,  5  Colo. 
282. 

Connecticut.  —  McCall  v.  Byram  Mfg.  Co.,  6 
Conn.  428. 

Georgia.  —  Wood  Hydraulic  Hose  Min.  Co. 
v.  King,  45  Ga.  34. 

Illinois,  —  In  this  state  the  action  of  a  meet- 
ing held  out  of  the  state  is  void  unless  such 
meeting  was  authorized  or  its  acts  ratified  at 
a  regular  meeting.  Stat.  1898,  c.  32,  §  2; 
State  Nat.  Bank  v.  Union  Nat.  Bank.  168  111. 
519,  affirmed  bit  111.  App.  43. 

Indiana.  — Wright  v.  Bundy,  11  Ind.  398. 

Iowa.  —  Bellows  v.  Todd,  39  Iowa  209. 

Massachusetts.  —  Saltmarsh  v.  Spaulding, 
147  Mass.  224. 

Missouri. —  Ohio,  etc.,  R.  Co.  v.  McPher- 
son,  35  Mo.  13,  86  Am.  Dec.  128.  See  Missouri 
Lead  Min..  etc.,  Co.  v.  Reinhard,  114  Mo.  218. 
35  Am.  St.  Rep.  746;  Webb  v.  Midway  Lum- 
ber Co.,  68  Mo.  App.  546. 

Nevada.  —  Bassett  v.  Monte  Christo  Gold, 
etc.,  Min.  Co  ,  15  Nev.  293. 

New  Jersey.  —  Directors  may  meet  out  of 
the  state  if  the  by-laws  or  certificate  of  incor- 
poration so  provide.  Gen.  Stat.  (1896),  p.  917, 
§  50.  See  Wood  v  Boney,  (N.  J.  1891)  21  Atl. 
Rep.  574;  Parsons  v.  Lent,  34  N.  J.  Eq.  67. 
But  see  Hilles  v.  Parrish,  14  N.  J.  Eq.  380. 

New  York.  — Smith  v.  Alvord,  63  Barb.  (N. 
Y.)  415.  But  see  Ormsby  v.  Vermont  Copper 
Min.  Co.,  56  N.  Y.  623. 

Sotith  Dakota.  —  Wright  v.  Lee,  2  S.  Dak. 
596.  37  Am.  &  Eng.  Corp.  Cas.  588. 

Vermont.  —  Arms  v.  Conant,  36  Vt.  744,  dis- 
tinguishing Miller  v.  Ewer,  27  Me.  509,  46  Am. 
Dec.  619. 

In  Illinois  the  election  of  a  president  at  a 
meeting  of  directors  held  out  of  the  state  is 
void.    Place  v.  People,  87  111.  App.  527. 

1.  Calling  Meetings.  —  Mast  Buggy  Co.  v. 
Litchfield  Furniture,  etc.,  Co.,  55  III.  App.  98. 
See  supra,  this  section,  Notice. 

In  Illinois,  by  statute,  any  meeting  where 
all  the  directors  are  present,  however  called, 
is  legal.  Stobo  v.  Davis  Provision  Co..  54 
III.  App.  440. 

2.  Hill  v.  Rich  Mill  Coal  Min.  Co.,  119 
Mo.  9. 

Where  both  statutes  and  by-laws  provide 
that  notice  calling  special  meetings  of  direct- 
ors shall  be  given  on  the  order  of  the  presi- 
dent, and,  if  there  be  none,  on  the  order  of 
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withstanding  .1  majority  of  the  directors  were  present  and  voted,  and  the  votes 
ol  those  not  notified  would  not  have  affected  the  result.1  Nor,  it  has  been 
held,  does  the  fact  that  a  director  is  disqualified  to  vote  by  reason  of  interest 
excuse  the  failure  to  give  him  notice  of  the  meeting.2  There  are  cases,  how- 
ever,  holding  thai  w  here  .1  quorum  of  the  directors  of  a  corporation  meet  and 
unite  in  any  determination,  the  corporation  is  bound  thereby  although  the 
other  directors  may  not  have  had  notice  of  the  meeting.3  It  seems  that  notice 
m  ty  be  dispensed  with  when  it  is  impracticable  or  would  be  useless,  as  where 
.1  director  is  abroad  or  out  of  the  state  and  could  not  be  reached,  and  an 
emergency  exists,  and  there  is  a  reasonable  necessity  for  action.4 

Whoro  All  the  Directors  Are  Present  at  a  special  meeting,  and  participate  in  the 
pi  icee  lings,  the  fact  that  notice  of  the  meeting  was  not  given  is  immaterial.5 

Ratification.  -  Acts  of  directors  void  because  done  at  a  meeting  which  was 
assembled  without  due  notice  may  be  made  valid  by  a  subsequent  ratification 
at  a  lawful  meeting.6 


Michigan.  —  Doyle  v.  Mizner.  42  Mich.  332; 
Broughton  v.  Gcwes,  120  Mich.  462. 

Missouri,  —  Hill  v.  Rich  Hill  Coal  Min.  Co., 
119  Mo.  a,  citing  ij  Am.  and  Eng.  Encyc.  of 
Law  (1st  ed.),  p.  93  ct  seq. 

.Y,  re  Jersey.  —  Metropolitan  Telephone,  elc, 
Co.  v.  Domestic  Tel.,  etc.,  Co.,  43  N.  J.  Eq. 
626;  Whitehead  v.  Hamilton  Rubber  Co.,  52 
N.  J.  Eq.  78.  See  Kuser  v.  Wright,  52  N.  J. 
Eq.  825. 

North  Carolina.  —  Springfield  First  Nat. 
Hank  v.  Asheville  Furniture,  etc.,  Co.,  116  N. 
Car.  827. 

Oregon.  —  Doernbecher  v.  Columbia  City 
Lumber  Co.,  21  Oregon  573,  28  Am.  St.  Rep. 

766. 

Pennsylvania .  —  Gordon  v.  Preston,  I  Watts 
(Pa.)  385,  26  Am.  Dec.  75;  Kersey  Oil  Co.  v. 
Oil  Creek,  etc.,  R.  Co..  12  Phila.  (Pa.)  374, 
34  Leg.  Int.  (Pa.)  362,  5  W.  N.  C.  (Pa.) 
144. 

Utah.  —  Singer  v.  Salt  Lake  Copper  Mfg. 
Co.,  17  Utah  143. 

Adjourned  Meetings.  —  As  to  the  necessity  of 
notice  of  adjourned  meetings,  see  Thompson 
v.  Williams,  76  Cal.  153,  9  Am.  St.  Rep.  187; 
National  City  Bank  v.  Johnston,  (Cal.  1900) 
60  Pac.  Rep.  776;  Western  Imp.  Co.  v.  Des 
Moines  Nat.  Bank,  103  Iowa  455;  Van  Hook 
v.  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  137; 
Whitehead  v.  Hamilton  Rubber  Co.,  52  N.  J. 
Eq.  78;  Smith  v.  Law,  21  N.  Y.  296. 

A  Person  Who  Has  Been  Elected  a  Director  but 
Has  Not  Accepted  the  Office  is  not  entitled  10 
notice.  Whittaker  v.  Amwell  Nat.  Bank,  52 
N.  ].  Eq.  400;  United  Growers  Co.  v.  Eisner, 
22  N.  Y.  App.  Div.  1. 

Irregularity  in  Giving  Notice  —  When  Imma- 
terial. —  Where  the  mode  of  giving  notice  of 
special  meetings  of  directors  is  prescribed  by  a 
by-law  passed  by  the  directors,  the  corpora- 
tion cannot,  as  against  third  persons,  set  up 
an  irregularity  in  giving  notice  due  to  a  disre- 
gard by  the  directors  of  such  by-law.  Samuel 
v.  Holladay,  Woolw.  (U.  S.)  400.  See  also 
Ashley  Wire  Co.  v.  Illinois  Steel  Co.,  164  111. 
149,  56  Am.  St.  Rep.  187. 

1.  Notice  Necessary  Although  Majority  Present. 
—  Vaught  v.  Ohio  County  Fair  Co.,  (Ky.  1899) 
49  S.  W.  Rep.  426;  Spring-held  First  Nat.  Bank 
v.  Asheville  Furniture,  etc.,  Co.,  116  N.  Car. 
827;  Doernbecher  v.  Columbia  City  Lumber 
Co.,  21  Oregon  573,  28  Am.  St.   Rep.  766. 
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And  see  generally  cases  cited  in  note  imme- 
diately preceding. 

2.  Notice  to  Interested  Director  Necessary.  — 
Doernbecher  v.  Columbia  City  Lumber  Co., 
21  Oregon  573,  28  Am.  St.  Rep.  766.  Contra, 
Troy  Min.  Co.  v.  White,  10  S.  Dak.  475. 

3.  Meeting  of  Quorum  Held  Lawful  Though 
Other  Directors  Not  Notified.  —  Chase  v.  Tuttle, 
55  Conn.  455,  3  Am.  St.  Rep.  64,  19  Am.  & 
Eng.  Corp.  Cas.  122;  Edgerly  v.  Emerson,  23 
N.  H.  555,  55  Am.  Dec.  207;  Merchants  Nat. 
Bank  v.  Pomeroy  Flour  Co.,  41  Ohio  St.  552; 
State  v.  Smith,  48  Vt.  266. 

Mr.  Morawetz  says  that  the  ruling  in  the 
above  cases  is  "  certainly  not  correct."  1 
Morawetz  Priv.  Corp.,  §  532. 

A  Custom  to  Hold  Meetings  Without  Notice 
whenever  a  quorum  is  present  has  been  up- 
held. American  Exch.  Nat.  Bank  v.  Spokane 
Falls  First  Nat.  Bank,  (C.  C.  A.)  82  Fed.  Rep. 
961. 

A  Mere  Accidental  Assembly  of  a  Majority  of 
Directors  does  not  make  a  board;  but  it  seems 
that  the  acts  of  directors  called  together  by 
the  president,  according  to  the  uniform  prac- 
tice of  the  corporation,  will  be  valid  notwith- 
standing requirements  of  the  by-laws  as  to 
notice  to  all  the  directors.  Hoyt  v.  Bridge- 
water  Copper  Min.  Co.,  6  N.  J.  Eq.  253. 

4.  Notice  Dispensed  with  When  Impracticable 
and  in  Case  of  Emergency.  —  Little  Rock  Bank 
v.  McCarthy,  55  Ark.  473,  29  Am.  St.  Rep. 
60,  37  Am.  &  Eng.  Corp.  Cas.  671;  Chase  v. 
Tuttle,  55  Conn.  455,  3  Am.  St.  Rep.  64,  19 
Am.  &  Eng.  Corp.  Cas.  122;  National  Bank 
of  Commerce  v.  Shumway,  49  Kan.  224;  Porter 
v.  Robinson,  30  Hun  (N.  Y.)  209.  See  also 
Halifax  Sugar  Refining  Co.  v.  Francklyn,  59 
L.  J.  Ch.  591. 

5.  Meeting  Without  Notice  Where  All  Directors 
Are  Present. — Stobo  v.  Davis  Provision  Co., 
54  111.  App.  440;  Minneapolis  Times  Co  v. 
Nimocks,  53  Minn.  381.  See  also  Troy  Min. 
Co.  v.  White,  10  S.  Dak.  475. 

6.  Ratification  of  Acts  Done  at  Meeting  Con- 
vened Without  Notice.  —  In  re  Portuguese 
Consol.  Copper  Mines,  45  Ch.  D.  16;  Taylor 
County  Ct.  v.  Baltimore,  etc.,  R.  Co.,  35  Fed. 
Rep.  161.  See  also  National  Bank  of  Com- 
merce v.  Shumway,  49  Kan.  224. 

Ratification  by  Acquiescence.  —  A  mortgage 
voidable  by  the  corporation  because  executed 
at  a  special  meeting  of  directors  convened 
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Waiver  of  Want  of  Notice.  —  The  objection  that  due  notice  of  a  directors'  meet- 
ing was  not  given  may  be  waived,  as  where  a  person  entitled  to  object,  with 
full  knowledge  of  the  facts,  ratifies  and  acts  upon  the  action  of  the  directors 
at  such  meeting. 1 

b.  What  Is  Sufficient  Notice.  — The  notice  should  state  the  time  and 
place  at  which  the  meeting  is  to  be  held,®  and  must  be  given  long  enough  in 
advance  to  allow  a  reasonable  time  in  which  to  reach  the  meeting.3  Ordinarily 
the  notice  need  not  specify  the  object  of  the  meeting  or  the  business  to  be 
transacted  thereat.4 

Mode  of  Service  —  Personal  Notice.  —  Where  there  is  nothing  in  the  statutes  of 
the  state  or  in  the  charter  or  by-laws  of  the  corporation  authorizing  notice  in 
some  other  manner,5  personal  notice  of  meetings  must  be  given  to  each 
member  of  the  board."  But  where  personal  notice  is  not  required,  construc- 
tive notice,  as  by  leaving  notice  at  the  director's  residence  or  place  of  business, 
is  sufficient.7 

Where  Notice  May  Be  Given  by  Mail,  a  written  notice,  properly  addressed  and  pre- 
paid, mailed  in  time  to  enable  the  director  to  reach  the  meeting  after  receiv- 
ing such  notice,  is  sufficient.8 

Notice  Sent  but  Not  Received.  —  Where  a  notice  is  duly  sent,  the  fact  that  it  was 
not  received  does  not  invalidate  the  notice.9 

c.  Presumption  of  Notice.  —  Where  it  is  shown  that  a  quorum  was 
present  at  a  special  meeting  of  directors,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  due  notice  of  the  meeting  was  given,  and 
this  fact  need  not  be  stated  in  the  minutes.10 


without  notice  to  the  directors  who  did  not 
attend,  if  not  objected  to  by  the  corporation, 
will  be  deemed  to  have  been  acquiesced  in 
and  ratified  by  it.  Gordon  v.  Preston,  i 
Watts  (Pa.l  385,  26  Am.  Dec.  75. 

1.  Waiver  of  Want  of  Notice. —  Reed  v.  Hayt, 

51  N.  Y.  Super.  Ct  121,  21  Am.  &  Eng.  Corp. 
Cas.  295,  affirmed  109  N.  Y.  659. 

2.  S*?e  Whitehead  v.  Hamilton  Rutber  Co., 

52  N.  I.  Eq.  78. 

3.  Notice  Must  Be  Sent  in  Time.  —  In  re  Homer 
Dist.  Consol.  Gold  Mines,  39  Ch.  D.  546,  24 
Am.  &  Eng  Corp.  Cas.  28;  U.  S.  v.  McKelden, 
MacArthur  &  M.  (D.  C.)  162;  Covert  v. 
Rogers,  38  Mtch.  363,  31  Am.  Rep.  319;  Mer- 
cantile Library  Hall  Co.  v.  Pittsburg  Library 
Assoc.,  173  Pa.  St.  30.  See  Browne  v.  La 
Trinidad,  37  Ch.  D.  r,  19  Am.  it  Eng.  Corp. 
Cas.  129;  Matter  of  Argus  Co.,  138  N.  Y.  557. 

4.  Notice  Need  Not  Specify  Object  of  Meeting. 
—  Wills  v.  Murray,  4  Exch.  843;  La  Com- 
pagnie  de  Mayville  v.  Whitley,  (1896)  1  Ch. 
788  [explaining  In  re  Homer  Dist.  Consol.  Gold 
Mines,  39  Ch.  D.  546];  Granger  v.  Original 
Empire  Mill,  etc.,  Co.,  59  Cal.  678;  National 
City  Bank  v.  Johnston,  (Cal.  1900)  60  Pac. 
Rep.  776;  New  Haven  Sav.  Bank  v.  Davis,  8 
Conn.  T91;  Ashley  Wire  Co.  v.  Illinois  Steel 
Co.,  164  III.  149,  56  Am.  St.  Rep.  187;  Matter 
of  Argus  Co.,  138  N.  Y.  557.  Contra,  St. 
Stephen  Church  Cases,  (C.  PI.  Gen.  T.)  25 
Abb.  N.  Cas.  (N.  Y.)  230.  And  see  Mercantile 
Library  Hall  Co.  v.  Pittsburg  Library  Assoc., 
1  73  Pa.  St.  30. 

Where  the  record  of  a  meeting  recites  that 
the  meeting  was  called  for  a  certain  purpose, 
it  will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  purpose  of  the  meet- 
ing was  stated  in  the  notice  thereof.  Chase 
v.  Tuttle,  55  Conn.  455,  3  Am.  St.  Rep.  64,  19 
Am.  &  Eng.  Corp.  Cas.  122. 


5.  Where  the  By-laws  Provided  that  notice  of 
meetings  should  be  given  by  the  clerk,  by 
posting  up  a  written  notice,  it  was  held  that 
meetings  could  not  be  proved  by  parol. 
Stevens  v.  Eden  Meeting-House  Soc,  12  Vi. 
688. 

6.  Personal  Notice  Required.  —  Little  Rock 
Bank  v.  McCarthy,  55  Ark.  473,  29  Am.  St. 
Rep.  60,  37  Am.  &  Eng.  Corp.  Cas.  671;  Hard- 
ing v.  Vandewater,  40  Cal.  77. 

7.  Notice  Left  at  Residence  or  Place  of  Business. 
—  Corbett  v.  Woodward,  5  Sawy.  ({J.  S.)  403; 
Williams  v.  German  Mm.  F.  Ins.  Co.,  68  III. 
387;  Matter  of  Argus  Co.,  13S  N.  Y.  557. 

8.  Notice  by  Mail.  —  Stockton  Combined  Har- 
vester, etc.,  Works  v.  Houser,  109  Cal.  t;  Ash- 
ley Wire  Co.  v.  Illinois  Steel  Co.,  164  111.  149, 
56  Am.  St.  Rep.  187;  Covert  v.  Rogers,  38 
Mich.  363,  31  Am.  Rep.  319;  People  v.  Albany 
Medical  College,  26  Hun  (N.  Y.)  348. 

A  Postal  Card  Notice,  when  customary,  and 
if  received,  is  sufficient.  People  v.  Albany 
Medical  College,  26  Hun  (N.  Y.)  34S,  affirmed 
89  N.  Y.  635. 

Notice  by  Messenger.  —  So  also  where  written 
notice  is  sent  by  messenger.  Balfour-Guthrie 
Invest.  Co.  v.  Woodworih,  124  Cal.  169. 

9.  Notice  Sent  but  Not  Received.  —  Corbett  v. 
Woodward,  5  Savvy.  (U.  S.)  403;  Chase  v. 
Tuttle,  55  Conn.  455,  3  Am.  St.  Rep.  64,  19 
Am.  &  Eng.  Corp.  Cas.  122:  Matter  of  Argus 
Co.,  138  N.  Y.  557;  Mercantile  Library  Hall 
Co.  v.  Pittsburg  Library  Assoc.,  25  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  345. 

Notice  by  Telegram  sent  to  directors  at  their 
addresses,  though,  by  reason  of  absence,  not 
received  by  them,  is  sufficient  where  a  major- 
ity of  the  board  convenes.  See  Chase  v. 
Tuttle,  55  Conn.  455,  3  Am.  St.  Rep.  64,  19  Am. 
&  Eng.  Corp.  Cas.  122. 

10.  Notice  Presumed.  —  Stockton  Combined 
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Quorum. 


6  Quorum  General  Rule  Majority  Constitutes  Quorum.  —  In  the  absence  of  any 
special  provision  to  the  contrary  in  the  charter  or  by-laws  of  the  corporation, 
a  majority  ol  the  board  of  directors  constitutes  a  quorum  capable  of  transact- 
in:;  business,  and,  when  duly  assembled  in  a  legal  meeting,  may  act  for  the 
corporation.1 

Special  Provisions  as  to  Quorum.  —  But  where  the  number  of  directors  required  to 
act  is  prescribed  by  charter,  by-laws,  or  otherwise,  this  number  is  necessary 
or  sufficient,  and  the  majority  rule  does  not  hold,*  unless,  as  is  frequently  the 
case,  it      provided  that  a  majority  shall  constitute  a  quorum.3 

Quorum  Must  Attend.  —  A  meeting  of  directors  at  which  a  quorum,  whether 
consisting  of  a  majority  or  of  a  prescribed  number  of  directors,  is  not  present, 
is  not  a  lawful  meeting,  and  no  valid  corporate  act  can  be  done  thereat.4 


Harvester,  etc.,  Works  v.  Houser,  109  Cal.  r; 
Balfour-Guthrie  Invest.  Co.  v  Woodworth, 
124  Cal.  169;  Lane  v.  Brainerd,  30  Conn.  565; 
Hardin  v.  Iowa  R.  etc.,  Co.,  78  Iowa  726; 
Sargent  b  Webster,  13  Met.  (Mass.)  497,  46 
Am.  Dec.  743;  Chouteau  Ins.  Co.  v.  Holmes,  68 
Mo.  6ot,  30  Am.  Rep.  807;  Leavitt  1:  Oxford, 
etc.,  Silver  Min.  Co.,  3  Utah  265,  4  Am.  &  Eng. 
Corp.  Cas.  234;  Singer  v.  Salt  Lake  Copper 
Mfg.  Co.,  17  Utah  143.  See  also  Samuel  v. 
Holladay.  Woolw.  (U.  S.)  400;  Younglove  v. 
Steinman,  80  Cal.  375. 

The  Burden  of  Proving  that  All  the  Directors 
Were  Not  Notified  of  a  meeting  rests  upon  the 
corporation  claiming  it.  Barrell  v.  Lake  View 
Land  Co.,  122  Cal.  129. 

1.  Majority  of  Directors  May  Act  —  Maine.  — 
Cram  v.  Bangor  House  Proprietary,  12  Me.  354. 

Massachusetts.  —  Sargent  v.  Webster,  13  Met. 
(Mass.)  497,  46  Am.  Dec.  743;  McNeil  v.  Bos- 
ton Chamber  of  Commerce,  154  Mass.  277. 

Michigan. — Cahill'7'.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124,  43  Am.  Dec.  457; 
Ten  Eyck  v.  Pontiac,  etc.,  R.  Co.,  74  Mich. 
226,  16  Am.  St.  Rep.  633. 

Missouri. —  St.  Louis  Colonization  Assoc.  v. 
Hennessy,  11  Mo.  App.  555;  Hax  v.  R.  T. 
Davis  Mill  Co.,  39  Mo.  App.  453. 

New  Hampshire.  —  Edgerly  v  Emerson,  23 
N-  H.  555,  55  Am.  Dec.  207;  Despatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203.  See  also  Burleigh  v.  Ford,  61 
N.  H.  360. 

New  Jersey.  —  Wells  v.  Rah  way  White  Rub- 
ber Co.,  19  N.  J.  Eq.  402;  Kuser  v.  Wright,  52 
N.  J.  Eq.  825. 

New  York.  —  Miller  v.  Chance,  3  Edw.  (N. 
Y.)  399;  Story  v.  Furman,  25  N.  Y.  214;  Craig 
Medicine  Co.  v.  Merchants'  Bank,  59  Hun  (N. 
Y.)  561.  See  also  People  v.  Walker,  (Supm. 
Ct.  Spec.  T.)  2  Abb.  Pr.  (N.  Y.)  421;  South 
Baptist  Soc.  v.  Clapp,  18  Barb.  (N.  Y.)  35. 

South  Carolina.  —  Ex  p.  Greenville  Acade- 
mies, 7  Rich.  Eq.  (S.  Car.)  471. 

Utah. —  Leavitt  v.  Oxford,  etc.,  Silver  Min. 
Co.,  3  Utah  265,  4  Am.  &  Eng.  Corp.  Cas.  234. 

In  In  re  Tavistock  Ironworks  Co.,  L.  R.  4 
Eq.  235,  it  was  held  that  where  the  articles  of 
association  of  a  company  do  not  prescribe  the 
number  of  directors  required  to  constitute  a 
quorum,  the  number  who  usually  act  in  con- 
ducting the  company's  business  will  constitute 
a  quorum.  Thus  two  out  of  six  directors 
could  bind  the  company  where  this  was  the 
usual  number  in  attendance. 

The  Presence  of  the  President  of  the  corpora- 
tion is  not  essential  at  a  directors'  meeting  un- 


less required  by  the  charter  or  by-laws.  Meyer 
v.  Johnston,  53  Ala.  237;  Sargent  v.  Webster, 
13  Met.  (Mass.)  497,  46  Am.  Dec.  743. 

2.  Number  Necessary  to  Constitute  Quorum  De- 
termined by  Charter.  —  Lane  v.  Brainerd,  30 
Conn.  565;  Com.  v.  Woelper,  3  S.  &  R.  (Pa.) 
29,  8  Am.  Dec.  628. 

Where  the  charter  of  a  bank  requires  seven 
directors  to  make  a  quorum,  and  the  president 
has  all  the  powers  and  privileges  of  a  director, 
a  meeting  of  the  president  and  six  directors 
constitutes  a  quorum.  Slate  Bank  v.  Ruff,  7 
Gill  &  J.  (Md.)  448. 

An  Amendment  of  a  By-Law  which  merely 
changes  the  number  necessary  to  constitute 
a  quorum  of  a  board  of  directors  does  not 
alter  another  by-law  requiring  a  vote  of  two- 
thirds  of  the  directors  to  suspend  or  remove 
an  officer  of  the  company.  Stockton  v.  Har- 
mon, 32  Fla.  312. 

3.  Majority  Quorum  under  By-Laws.  —  Meyer 
v.  Johnston,  53  Ala.  237;  Moses  v.  Tompkins, 
84  Ala.  613,  21  Ain.  &  Eng.  Corp.  Cas.  634; 
Foster  v.  Mullanphy  Planing  Mill  Co.,  92  Mo. 
79,  affirming  16  Mo.  App.  150;  Booker  v. 
Young,  12  Gratt.  (Va.)  303. 

A  by  law  authorizing  less  than  a  majority 
of  the  trustees  of  a  corporation  to  do  a  cor- 
porate act  is  void  where  the  charter  requires  a 
majoritv.    Slate  v.  Curtis,  9  Nev.  325. 

4.  Quorum  of  Directors  Required  to  Act  —  Eng- 
land. —  Ducarry  v.  Gill,  4  C.  &  P.  121,  19  E.  C. 
L.  302;  In  re  Portuguese  Consol.  Copper 
Mines,  42  Ch.  D.  160;  In  re  British  Empire 
Match  Co.,  59  L.  T.  N.  S.  291. 

Alabama.  — Tennessee,  etc.,  R.  Co.  v.  East 
Alabama  R.  Co.,  73  Ala.  426;  Moses  v.  Tomp- 
kins, 84  Ala.  613,  21  Am.  &  Eng.  Corp.  Cas. 
634. 

Arkansas.  —  Blackwell    v.    State,    36  Ark. 

I?*. 

Georgia.  —  Dart  v.  Houston,  22  Ga.  506. 
Indiana.  —  Price  v.  Grand  Rapids,  etc.,  R. 
Co.,  13  Ind.  58;  Allemong  v.  Simmons,  124 
Ind.  199. 

Kentucky. — See  Israel  v.  Louisville  Jockey 
Club,  etc.,  Assoc.,  5  Ky.  L.  Rep.  853. 

Maine.  — Trotl  v.  Warren,  11  Me.  227;  Cram 
v.  Bangor  House  Proprietary,  12  Me.  354. 

Missouri.  —  Webb  v.  Midway  Lumber  Co., 
68  Mo.  App.  546;  Foster  v.  Mullanphy  Plan- 
ing Mill  Co.,  92  Mo.  79. 

A'ew  Jersey.  —  Coryell  v.  New  Hope  Dela- 
ware Bridge  Co.,  9  N.  J.  Eq.  457;  Wells  v. 
Rahway  White  Rubber  Co.,  19  N.  J.  Eq.  402; 
Edison  v.  Edison  United  Phonograph  Co.,  52 
N.  J.  Eq.  620. 
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Quorum. 


Adjournment  by  Less  than  a  Quorum.  —  But  where  less  than  a  quorum  of  the 
directors  attend  a  meeting,  those  present  may  adjourn  the  meeting  to  another 
day,  when  the  by-laws  so  provide.1 

Ratification  of  Acts  of  Less  than  Quorum.  —  Acts  of  less  than  a  quorum  of  the 

directors  may  be  ratified  by  the  corporation.* 

Presumption  of  Quorum.  —  Where  it  appears  from  the  minutes  that  a  meeting 
of  the  directors  was  held,  and  corporate  business  transacted  thereat,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  that  a  quorum  was 
present.3  But  where  orders  purporting  to  have  been  made  by  the  board  are 
in  evidence,  parol  evidence  is  admissible  to  show  that  a  quorum  was  not  pres- 
ent when  the  orders  were  made.4 

Majority  of  Quorum  May  Act.  —  Where  a  quorum  of  directors  are  duly  assembled, 
a  majority  of  such  quorum,  though  not  constituting  a  majority  of  the  whole 
board,  may  do  any  act  within  the  power  of  the  directors.* 

Directors  Must  Be  Competent  to  Vote.  —  But  such  majority  must  be  composed  of 

directors  competent  to  vote  on  the  question  before  the  board.6  And  it  has 
been  held  that  a  resolution  passed  in  a  meeting  at  which  the  presence  of  an 
interested  director  is  required  to  make  up  a  quorum  is  also  void,  although 
such  director  may  not  have  voted. 7    There  is  authority,  however,  to  the  con- 


New  York.  — Ex  p.  Willcocks,  7  Cow.  (N.  V.) 
402,  17  Am.  Dec.  525. 

Pennsylvania. — Curry  v.  Claysville  Cemetery 
Assoc.,  5  Pa.  Super.  Ct.  289.  40  W.  N.  C.  (Pa.) 
536. 

Rhode  Island.  —  Lockwood  v.  Mechanics' 
Nat.  Bank,  9  R.  I.  308,  11  Am.  Rep.  253. 

Majority  Not  Always  Necessary.  —  The  pres- 
ence of  a  majority  of  all  the  corporators  is  not 
always  essential  lo  constitute  a  legal  corporate 
meeting.  Where  the  corporators  are  indefi- 
nite, such  of  them  as  assemble  pursuant  to  a 
regular  call  will  constitute  a  quorum  for  the 
transaction  of  business.  Madison  Ave.  Bap- 
tist Church  v.  Baptist  Church,  (M.  Y.  Super. 
Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  254,  32 
How.  Pr.  (N.  Y.)  335. 

Where  a  statute  requires  that  at  least  a  ma- 
jority of  the  vestrymen  of  a  religious  corpora- 
tion shall  be  present  to  constitute  a  valid  meet- 
ing for  the  transaction  of  business,  there  must 
be  a  majority  of  the  whole  number  of  vestry- 
men, and  not  merely  of  a  less  number  who 
are  actually  in  office.  Moore  v.  St.  Thomas' 
Church,  (Supm.  Ct.  Spec.  T.)  4  Abb.  N.  Cas. 
(N.  Y.)  51. 

1.  Adjournment  by  Less  than  a  Quorum.  —  Hill 
v.  Rich  Hill  Coal  Min.  Co.,  119  Mo.  9;  Smith 
v.  Law,  21  N.  Y.  296. 

An  adjournment  by  a  minority  to  an  un- 
reasonable distance  is  unlawful.  State  v. 
Smith,  48  Vt.  266. 

But  less  than  a  quorum  cannot  adjourn  un- 
less expressly  so  authorized.  McLaren  v. 
Fisken,  28  Grant  Ch.  (U.  C.)  352. 

2.  Ratification.  —  In  re  Phosphate  of  Lime 
Co.,  24  L.  T.  N.  S.  932;  Ailantic  Mui.  F.  Ins. 
Co.  v.  Sanders,  36  N.  H.  252.  But  see  contra 
Price  v.  Grand  Rapids,  etc.,  R.  Co.,  13  Ind.  58. 

3.  Presumption  of  Quorum. —  Baile  r\  Calvert 
College  Educational  Soc,  47  Md.  117;  Despatch 
Line  of  Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H. 
305,  37  Am.  Dec.  203;  Com.  v.  Woelper,  3  S.  & 
R.  (Pa.)  29,  8  Am.  Dec.  628. 

Where  it  does  not  appear  how  many  direct- 
ors or  trustees  were  present  at  a  meeting,  it 
will  not  be  presumed,  in  the  absence  of  proof, 
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that  less  than  a  quorum  acted.  Hayward  v. 
Pilgrim  Soc,  21  Pick.  (Mass.)  274. 

4.  Parol  Evidence  that  Quorum  Was  Not  Pres- 
ent.—  Price  v.  Grand  Rapids,  etc.,  R.  Co.,  13 
Ind.  58;  Cowley  v.  Grand  Rapids,  etc.,  R.  Co., 
13  Ind.  61. 

Burden  of  Proof.  —  Where  a  corporation  de- 
fends an  action  on  a  contract  on  the  ground 
that  such  contract  was  made  by  less  than  a 
quorum  of  its  directors,  the  burden  of  proof  is 
on  the  corporation.  Oregon  R.  Co.  v.  Oregon 
R.,  etc.,  Co.,  28  Fed.  Rep.  505. 

5.  Majority  of  Quorum  May  Act  —  Iowa. — 
Buell  v.  Buckingham,  16  Iowa  284,  85  Am. 
Dec.  516. 

Massachusetts.  —  Sargent  v.  Webster,  13  Met. 
(Mass.)  497,  46  Am.  Dec.  743;  Hayward  v. 
Pilgrim  Soc,  21  Pick.  (Mass.)  274;  McNeil  v. 
Boston  Chamber  of  Commerce,  154  Mass.  277. 

Michigan. — Ten  Eyck  v.  Pontiac,  etc.,  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633. 

Missouri.  —  Hax  v.  R.  T.  Davis  Mill  Co.,  39 
Mo.  App.  453;  Foster  v.  Mtillanphy  Planing 
Mill  Co.,  92  Mo.  79. 

New  Hampshire.  —  Despatch  Line  of  Packets 
v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am. 
Dec.  203;  Edgerlv  v.  Emerson,  23  N.  H.  555, 
55  Am.  Dec.  207. 

New  Jersey.  —  Wells  v.  Rahway  White  Rub- 
ber Co.,  19  N.  J.  Eq.  402. 

New  York.  —  Madison  Ave.  Baptist  Church 
v.  Baptist  Church,  (N.  Y.  Super.  Ct.  Spec.  T.) 
2  Abb.  Pr.  N.  S.  (N.  Y.)  254,  32  How.  Pr.  (N. 
Y.)  335 ;  Exp.  Willcocks,  7  Cow.  (N.  Y.)  402, 
17  Am.  Dec.  525. 

Rhode  Island.  —  Lockwood  v.  Mechanics' 
Nat.  Bank,  9  R.  I.  308,  11  Am.  Rep.  253. 

Virginia.  —  Booker  v.  Young,  12  Gratt.  (Va.) 
303. 

See  Mercantile  Library  Hall  Co.  v.  Pittsburg 
Library  Assoc.,  25  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
345- 

6.  See  infra,  this  section,  Voting. 

7.  Presence  of  Interested  Director  Essential  to 
Quorum. —  Bassett  v.  Fairchtld,  132  Cal.  637; 
Curtin  v.  Salmon  River  Hydraulic  Gold  Min., 
etc.,  Co.,  130  Cal.  345,  80  Am.  St.  Rep.  132; 
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trary,1  and  the  acts  of  a  board  requiring  the  presence  of  an  interested  director 
to  const  it  uto  a  quorum  may  be  ratified  by  the  corporation  and  stockholders.2 
The  presence  of  persons  not  members  of  the  board  will  not  affect  the  validity 
of  the  proceedings  unless  such  persons  voted,  and  unless  their  votes  were 
necessary  to  carry  the  resolutions  of  the  board.3 

Etfect  of  Vacancies  iu  Board.  —  The  power  of  the  board  of  directors  to  act  is 
ne\  er  suspended  by  vacancies  unless  the  number  be  reduced  below  a  quorum.4 
Bui  when  tin-  number  of  directors  is  reduced  to  less  than  the  minimum  num- 
ber required  by  the  statute,  there  is  no  legal  board,  and  the  directors  cannot 
act  as  such  until  the  vacancy  is  filled.5 

7.  Voting.  —  Directors'  meetings  are  governed  by  the  same  general  rules 
as  other  deliberative  bodies  as  to  voting  upon  or  acquiescing  in  the  action 
of  the  board." 

Director  interested.  —  A  resolution  of  the  board  depending  upon  the  vote  of 
an  interested  director  is  void.7 

Right  to  Vote  as  Director  and  as  Stockholder  Independent.  —  The  right  of  a  person  to 
vote  as  a  director  is  independent  of  his  right  to  vote  as  a  stockholder,  and 
the  assent  of  a  director  to  a  proceeding  at  a  meeting  of  the  board  does  not 
estop  him  from  subsequently  voting  differently  as  a  stockholder.8  Moreover 
a  director  may  be  incompetent  by  reason  of  interest  to  vote  as  a  director,  and 


Butts  Wood,  37  N.  Y.  317;  Hudson  River 
Brewing  Co.  v.  White,  5  N.  Y.  L.  Bui.  iq; 
Copeland  v.  Johnson  Mfg.  Co.,  47  Hun  (N.  Y.) 
235.  See  also  Hill  v.  Rich  Hill  Coal  Min.  Co., 
119  Mo.  9. 

Where  the  presence  of  an  interested  director 
is  required  to  make  up  a  quorum,  there  is  no 
quorum.  Metropolitan  Telephone,  etc.,  Co. 
v.  Domestic  Tel.,  etc.,  Co.,  44  N.  J.  Eq.  568. 

A  trustee  whose  attendance  is  necessary  lo 
make  a  quorum  cannot  act  upon  a  claim  in  his 
own  favor,  and  by  his  presence  he  so  acts.  U. 
S.  Ice,  etc.,  Co.  v.  Reed,  (Supm.  Ct.  Spec.  T.) 
2  How.  Pr.  N.  S.  (N.  Y.)  253. 

1.  Where  the  by-laws  of  a  corporation  pro- 
vide that  the  president  and  two  directors  shall 
form  a  quorum  for  the  transaction  of  business, 
at  such  a  meeting  the  two  directors  present 
may  make  a  valid  sale  of  the  property  of  the 
corporation  to  the  president.  Buell  v..  Buck- 
ingham, 16  Ioiva  284,  85  Am.  Dec.  516. 

2.  Reed  v.  Hayt,  51  N.  Y.  Super.  Ct.  121, 
affirmed  17  N.  E.  Rep.  418.  Contra,  Bassett 
v.  Fairchild,  ^32  Cal.  637. 

3.  Presence  of  Strangers  at  Meeting.  —  Madi- 
son Ave.  Baptist  Church  v.  Baptist  Church, 
(N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb.  Pr.  N.  S. 
(N.  Y.)  254,  32  How.  Pr.  (N.  Y.)  335. 

A  stockholder  of  a  corporation  who  has  not 
been  elected  a  director  cannot  participate  in  a 
directors'  meeting,  or  act  as  president  pro  tern. 
of  the  board.  Benson  v.  Keller,  37  Oregon  120. 

4.  In  re  Taurine  Co.,  25  Ch.  D.  118;  Wright 
v.  Com.,  109  Pa.  St.  560. 

5.  Wright  v.  Trenton  First  Nat.  Bank,  52 
N.  J.  Eq.  392,  reversed  on  another  point  Kuser 
v.  Wright,  52  N.  J.  Eq.  825. 

6.  Assent  to  Proceeding  Necessary.  —  A  director 
cannot  be  deprived  of  his  personal  rights 
against  the  corporation  by  the  action  of  the 
board  of  directors,  unless  he  concurs  therein, 
and  the  fact  of  bis  dissent  need  not  be  made 
public.  Philadelphia,  etc.,  R.  Co.  v.  Love, 
125  Pa.  St.  488. 

Assent  by  Failure  to  Object.  —  Where  a  director 


is  present  at  a  board  meeting  when  a  resolu- 
tion is  adopted,  and,  although  aware  of  what 
is  being  done,  makes  no  objection,  he  will  be 
considered  as  having  assented  thereto.  Mow- 
rey  v.  Indianapolis,  etc.,  R.  Co.,  4  Biss.  (U. 
S.)  78. 

Right   to   Vote    by   Proxy.  —  See   the  title 

Proxies. 

7.  The  fact  that  an  interested  director  was 
present  at  a  meeting  of  the  board  and  voted 
will  not  affect  the  validity  of  the  acts  of  the 
board  where  there  were  enough  competent 
votes  for  their  adoption.  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  79,  affirming  16  Mo. 
App.  150;  Leavitt  v.  Oxford,  etc..  Silver  Min. 
Co.,  3  Utah  265. 

Resolution  Dependent  upon  Vote  of  Interested 
Director  Void.  —  Chamberlain  v.  Pacific  Wool- 
Growing  Co.,  54  Cal.  103;  Smith  v.  Los 
Angeles  Immigration,  etc.,  Assoc.,  78  Cal.  289, 
12  Am.  St.  Rep.  53;  Hill  v.  Rich  Hill  Coal 
Min.  Co.,  119  Mo.  9;  Gildersleeve  v.  Lester,  68 
Hun  (N.  Y.)  532;  Bergdoll  v.  Bergdoll  Brew- 
ing Co.,  10  Pa.  Dist.  173.  See  also  Hedges  v. 
Paquett,  3  Oregon  77;  Baird  v.  Washington 
Bank,  11  S.  &  R.  (Pa.)  411;  Gardner  v. 
Canadian  Manufacturer  Pub.  Co.,  31  Ont.  488. 
And  see  infra,  this  title,  Contracts  and  Deal- 
ings ?uit/i  Corporation;  Rights  of  Officers  and 
Agents  as  Against  Corporation  —  Compensation 
—  Power  of  Officers  to  Vote  Themselves  Com- 
pensation. 

Partial  Disqualification.  ■ —  Where  a  sale  of 
corporate  property  and  the  disposition  of  the 
proceeds  thereof  are  distinct  acts,  a  director 
mav  be  qualified  to  vote  upon  a  proposition  to 
ratify  the  sale,  although  disqualified  to  vote 
upon  a  question  affecting  the  application  of  the 
purchase  money.  German  Nat.  Bank  v. 
Hastings  First  Nat.  Bank,  59  Neb.  7. 

Amount  of  Interest  Immaterial.  —  Spofford  v. 
Texas  Land  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
50  How.  Pr.  (N.  Y.)  522. 

8.  Mowrey  v.  Indianapolis,  etc.,  R.  Co.,  4 
Biss.  (U.  S.)  78. 
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yet  may  vote  on  the  same  question  as  a  stockholder.1 

8.  Minutes  —  It  is  customary  for  the  secretary  of  the  board  of  directors  to 
keep  a  record,  or  minutes,  of  the  acts  done  at  board  meetings.3  Such  minutes, 
however,  need  not  be  in  his  own  handwriting.  It  is  sufficient  if  they  are 
entered  under  his  direction  and  approved  by  him.3 

Record  Unnecessary.  —  It  is  not  necessary  to  the  validity  or  binding  effect  of 
acts  of  directors  that  they  be  recorded  in  the  minutes  of  the  meeting,  and  if 
not  so  recorded  they  may  be  proved  by  extrinsic  evidence.4  But  where  there 
is  a  record  which  purports  to  be  complete,  and  no  fraud,  omission,  or  mistake 
is  shown,  extrinsic  evidence  of  the  acts  of  the  directors  at  the  meeting  is 
inadmissible,  and  the  record  must  prevail.5 

The  Records  of  a  Directors'  Meeting  Are  Prima  Facie  Evidence  of  the  facts  therein 
stated,  and  that  all  things  were  rightly  done ;  0  and  such  records  can  be 
impeached  only  by  convincing  and  satisfactory  evidence.7 

XI.  Duties  and  Liabilities  of  Directors  and  Officers  —  1.  To  Corpora- 
tion and  Stockholders  —  a.  General  Nature  of  Relation  of  Direct- 
ors TO  CORPORATION. — -The  authorities  do  not  agree  as  to  what  is  the 
precise  relation  existing  between  directors  of  a  corporation  and  the  corpora- 
tion or  stockholders.     Ordinarily  directors  are  regarded  as  trustees,8  though 


1.  See  infra,  this  tille,  Contracts  and  Dealings 
with  Corporation  —  Rati fication  of  Contracts  with 
Officers. 

2.  Secretary  Pro  Tempore.  • —  In  the  absence  of 
the  regular  secretary,  the  minutes  of  a  board 
of  directors  may  be  drawn  up  by  a  secretary 
pro  tern.  Price  v.  Grand  Rapids,  etc.,  R.  Co., 
18  Ind.  137. 

The  President  May  Act  as  Secretary  at  a  meet- 
ing of  corporate  trustees.  Budd  v.  Walla 
Walla  Priming,  etc.,  Co.,  2  Wash.  Ter.  347. 

Records  Not  Within  Recording  Acts.  —  Reso- 
lutions adopted  by  private  corporations  are 
not  such  instruments  as  are  entitled  under  the 
recording  acts  to  be  recorded.  Mullanphy 
Sav.  Bank  v.  Schott,  135  III.  655,  25  Am.  St. 
Rep.  401,  affirming  34  111.  App.  500.  See  the 
title  Recording  Acts. 

3.  Minutes  Need  Not  Be  in  Secretary's  Hand- 
writing.—  Wells  v.  Rahway  White  Rubber 
Co.,  19  N.  J.  Eq.  402;  United  Growers  Co.  v. 
Eisner,  22  NT.  Y.  App.  Div.  1. 

4.  Acts  of  Directors  Need  Not  Be  Recorded  — 
United  Slates.  —  Nashua,  etc.,  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  27  Fed.  Rep.  821. 

California.  —  Pixley  v.  Western  Pac.  R.  Co., 
33  Cal.  183,  91  Am.  Dec.  623;  Yolo  Bank  v. 
Weaver,  (Cal.  1892)  31  Pac.  Rep.  160. 

Connecticut.  —  Stamford  Bank  v.  Benedict, 
15  Conn.  437;  Wood  v.  Wiley  Constr.  Co.,  56 
Conn.  87. 

Illinois. — Oakford  v.  Fischer,  75  111.  App.  544. 

Indiana.  —  Langsdale  v.  Bonton,  12  Ind.  467. 
See  also  Junction  R.  Co.  v.  Reeve,  15  Ind.  236. 

Maine. — Cram  v.  Bangor  House  Proprietary, 
12  Me.  354. 

Maryland.  — Zihlman  v.  Cumberland  Glass 
Co.,  74  Md.  303. 

Michigan. — Ten  Eyck  v.  Pontiac,  etc.,  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633. 

Missouri.  —  Southern  Hotel  Co.  v.  Newman, 
30  Mo.  118;  Beach  v.  Stouffer,  84  Mo.  App. 
395.  But  see  Chouteau  v.  Dean,  7  Mo.  App. 
210. 

New  Hampshiie.  —  Edgerly  v.  Emerson,  23 
N-  H.  555,  55  Am.  Dec.  207. 

New  Jersey.  —  Wells  v.  Rahway  White 
Rubber  Co.,  19  N.  J.  Eq.  402. 


Neiv  York.  —  St.  Mary's  Church  v.  Cagger, 
6  Barb.  (N.  Y.)  576;  Moss  v.  Averell,  10  N.  Y. 
449;  Morrill  v.  C.  T.  Segar  Mfg.  Co.,  32  Hun 
(N.  Y.)  543;  Outterson  v.  Fonda  Lake  Paper 
Co.,  (Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  980. 

Pennsylvania.  —  Kentucky  Bank  v.  Schuyl- 
kill Bank,  1  Pars.  Eq.  Cas.  (Pa.)  251;  Bagaley 
v.  Pittsburgh,  etc.,  Iron  Co.,  146  Pa.  St.  478. 
Texas.  —  Pickett  v.  Obney,  84  Tex.  645. 
See  also   supra,    this    title,   Authority  and 
Powers  —  Proof  of  Authority  —  In  General. 

Where  the  Minutes  Are  Ambiguous,  and  do  not 
in  themselves  fully  explain  the  transaction, 
parol  evidence  is  admissible  to  show  all  that 
was  said  and  done  in  relation  thereto.  Tibbals 
v.  Mt.  Olympus  Water  Co.,  10  Wash.  329. 

5.  R.  T.  Davis  Mill  Co.  v.  Bennett,  39  Mo. 
App.  460.  But  see  Sears  v.  Kings  County 
Elevated  R.  Co.,  152  Mass.  151,  33  Am.  & 
Eng.  Corp.  Cas.  400. 

6.  Record  as  Evidence.  —  Rollins  v.  Shaver 
Wagjn,  etc.,  Co.,  So  Iowa  380,  20  Am.  St. 
Rep.  427;  Fletcher  v.  Chicago,  etc.,  R.  Co.,  67 
Minn.  339;  Heintzelman  v.  Druids'  Relief 
Assoc.,  38  Minn.  138. 

The  Record  of  a  Directors'  Meeting  Is  Notice  to 
members  of  the  corporation.  Ashley  Wire 
Co.  v.  Illinois  Steel  Co.,  164  111.  149,  56  Am. 
St.  Rep.  187. 

The  Minute  Book  of  a  Corporation  Is  Only 
Prima  Facie  Evidence  of  the  correctness  of  the 
entries  in  it.  The  appearance  of  the  minutes 
may,  of  itself,  raise  so  strong  a  presumption 
against  thtir  correctness  that  no  weight  will 
be  given  to  them.  Van  Hook  v.  Somerville 
Mfg.  Co.,  5  N.  J.  Eq.  137. 

7.  Convincing  Evidence  Required  to  Impeach 
Record.  —  Mcllhenny  v.  Binz,  80  Tex.  1,  26 
Am.  St.  Rep.  705;  Pickett  v.  Abney,  84  Tex. 
t-45- 

Approval  of  Minutes  —  Estoppel  to  Impeach.  — 

Metropolitan  El,  R.  Co.  v.  Manhattan  El.  R. 
Co..  11  Daly  (NT.  Y.)  373.  See  also  Ashurst  v. 
Mason,  L.  R.  20  Eq.  225. 

8.  Directors  Held  to  Be  Trustees  of  Corporation 
and  Stockholders.  —  Cumberland  Coal,  etc., 
Co.  v.  Parish,  42  Md.  598;  Verplanck  v.  Mer- 
cantile Ins.  Co.,  1  Edw.  (N.  Y.)  84;  Scott  v. 
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by  some  cunts  they  are  held  to  be  mere  agents.1  Other  authorities  hold 
thai  a  director  is  neither  a  trustee  nor  an  agent  but  rather  a  bailee  or 

mandatary.2 

The  Conflict  Between  the  Authorities  on  this  point  relates  to  the  mode  of  desig- 
nating  the  relation  between  directors  and  the  corporation  or  stockholders, 
rath  i  than  to  the  nature  of  the  relation  itself.  It  is  generally  agreed  that  in 
the  management  of  its  affairs  the  directors  of  a  corporation,  whether  or  not3 
they  are  regarded  as  trustees  in  a  strictly  technical  sense,  act  in  a  fiduciary 
cap  I  :ity,  and  their  duties  and  liabilities  are  those  of  fiduciaries  generally.4 

b.  Degree  of  Care  Required  —  Liability  for  Negligence  — officers 
Bound  to  Exercise  Ordinary  Care.  —  The  rule  is  laid  down  by  some  courts  that  direct- 
ors of  corporations,  being  ordinarily  mandataries,  or  persons  gratuitously 
undertaking  to  perform  certain  duties,  are  bound  to  exercise  ordinary  care 
and  diligence,  and  are  liable  only  for  gross  negligence.5  This  term,  however, 
is  defined  by  the  cases  to  mean  the  absence  of  ordinary  care  and  diligence 
,i  l  equate  to  the  particular  case.6  And  the  well-settled  rule  is  that  directors 
or  trustees  and  officers  of  a  corporation  are  bound  to  manage  the  affairs  of 
the  corpor.it  ion  with  ordinary  care  and  prudence  and  are  liable  to  the  corpora- 
tion or  to  stockholders  for  loss  occasioned  by  their  failure  to  do  so.7 


Depeyster,  I  Edw.  (N.  Y.)  513;  Robinson  v. 
Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212; 
Bulls  v.  Wood,  37  N.  Y.  317;  Barnes  v.  Brown, 
80  N.  Y.  527;  Sweeny  v.  Sugar  Refining  Co., 
30  W.  Va~  443,  8  Am.  St.  Rep.  88,  19  Am.  & 
Eng.  Corp.  Cas.  80;  Haywood  v.  Lincoln 
Lumber  Co.,  64  Wis.  639.  And  see  numerous 
cases  cited  infra,  this  title,  Contracts  and 
Dealings  with  Corporation. 

Directors  of  a  Dissolved  Corporation  continue  to 
be  trustees  in  certain  cases  for  creditors  and 
stockholders  of  the  corporation.  Clark  v.  San 
Francisco,  53  Cal.  306. 

Directors  Who  Act  Beyond  Their  Powers  cease 
to  act  as  directors  and  become  trustees  of  the 
corporate  property.  Larwill  v.  Burke,  10 
Ohio  Cir.  Dec.  605,  19  Ohio  Cir.  Ct.  513. 

1.  Directors  Mere  Agents.  —  Despatch  Line  of 
Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37 
Am.  Dec.  203. 

Bank  Directors  are  often  styled  "  trustees," 
but  not  in  any  technical  sense.  The  relation 
between  the  corporation  and  them  is  rather 
that  of  principal  and  agent,  certainly  so  far 
as  creditors  are  concerned;  bul,  under  circum- 
stances, they  mav  be  treated  as  occupying  the 
position  of  trustees.  Briggs  v.  Spaulding,  141 
U.  S  T32.  33  Am.  &  Eng.  Corp.  Cas.  420. 

2.  Directors  Bailees  for  Stockholders. —  Dunn 
v.  Kyle,  14  Bush  (Ky.)  134;  Gardiner  v.  Pol- 
lard, 10  Bosw.  (N.  Y.)  691;  Scott  v.  Depeyster, 
1  Eiw.  (N.  Y.)  513. 

Directors  Mandataries.  —  Spering's  Appeal, 
71  Pa.  St.  11,  10  Am.  Rep.  684;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625,  33  Am.  &  Eng.  Corp.  Cas.  253.  See 
also  Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep. 
546. 

3.  Directors  Not  Technical  Trustees.  —  Briggs 
v.  Spaulding,  141  U.  S.  132,  33  Am.  &  Eng. 
Corp.  Cas.  420;  Spering's  Appeal,  71  Pa.  St. 
11,  10  Am.  Rep.  684;  Sebring  v.  Joanna 
Heights  Assoc.,  2  Pa.  Dist.  629;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  62;,  33  Am.  &  Eng.  Corp.  Cas.  253. 

4.  Directors  Occupy  Fiduciary  Relation.  — 
Memphis,  etc.,  R.  Co.  v.  Woods,  88  Ala.  630, 


16  Am.  St.  Rep.  81;  Hoffman  Steam  Coal  Co. 
v.  Cumberland  Coal,  etc.,  Co.,  16  Md.  456,  77 
Am.  Dec.  311;  Pearson  v.  Concord  R.  Corp., 
62  N.  H.  537,  13  Am.  St.  Rep.  590;  Hoyle  v. 
l'lattsburgh,  etc.,  R.  Co.,  54  N.  Y.  314,  13  Am. 
Rep.  595;  Duncomb  v.  New  York,  etc.,  R.  Co., 
84  N.  Y.  190.  See  infra,  this  title,  Contracts 
and  Dealings  with  Corporation. 

5.  Liability  of  Directors  That  of  Mandataries. 
—  See  Spering's  Appeal,  71  Pa.  St.  11,  10  Am. 
Rep.  684. 

6.  Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep. 

546. 

7.  Officers  Bound  to  Exercise  Ordinary  Care  and 
Prudence  —  England.  —  Charitable  Corp.  v. 
Sutton,  2  Atk.  405. 

United  States.  —  Briggs  v.  Spaulding,  141  U. 
S.  132,  33  Am.  &  Eng.  Corp.  Cas.  420;  Law- 
rence v.  Stearns,  79  Fed.  Rep.  878,  (C.  C.  A.) 
83  Fed.  Rep.  738. 

Maryland.  —  Fisher  v.  Parr,  92  Md.  245. 
New  Hampshire.  —  March  v.  Eastern  R.  Co., 
43  N.  H.  529:  Charlestown  Boot,  etc.,  Co.  v. 
Dunsmore,  60  N.  H.  85. 

New  Jersey.  —  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775;  Baily  v.  Burgess, 
48  N.  J.  Eq.  411. 

New  York.  —  Scott  v.  Depeyster,  1  Edw. 
(N.  Y.)  513;  Hun  v.  Cary,  82  N.  Y.  65,  37  Am. 
Rep.  546,  (Supm.  Ct.  Gen.  T.)  59  How.  Pr. 
(N.  Y.)  427.  See  Bloom  v.  National  United 
Ben.  Sav.,  etc.,  Co.,  152  N.  Y.  114. 

Pennsylvania.  —  Bank  v.  Wiegand,  5  W.  N. 
C.  (Pa.)  12. 

Tennessee.  —  Vance  v.  Phoenix  Ins.  Co.,  4 
Lea  (Tenn.)  385;  Wallaces.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  33  Am.  &  Eng.  Corp.  Cas.  253, 
24  Am.  St.  Rep.  625. 

Texas. —  Brown  v.  Farmers',  etc.,  Nat.  Bank, 
88  Tex.  265. 

Responsibility  for  Collection  of  Debts.  —  A  gen- 
eral ageni  of  a  corporation  is  not  liable  for  its 
had  debts,  but  it  is  his  duty  to  exercise  due 
diligence  to  see  that  debts  to  it  are  collected. 
Williams  v.  Gregg,  2  Strobh.  Eq.  (S.  Car.)  207. 

Liability  for  Causing  Breach  of  Contract  by 
Third  Person.  —  A  corporate  trustee  who  cau6es 
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Treasurer.  —  Thus  the  treasurer  of  a  corporation  is  held  to  the  same  meas- 
ure of  liability  as  that  imposed  upon  all  persons  clothed  with  fiduciary  rela- 
tions towards  property  in  which  others  are  beneficially  interested.' 

A  Bank  Cashier  is  bound  to  exercise  reasonable  skill,  care,  and  diligence  in 
the  discharge  of  his  duties,  and  he  will  be  liable  to  the  bank  for  any  damage 
suffered  by  it  in  consequence  of  his  failure  to  do  so.2 

Bank  Directors  are  personally  liable  to  stockholders  for  damages  resulting  to 
the  bank  from  their  negligence,  the  measure  of  damages  being  the  extent  of 
the  injury.3 

Only  Ordinary  Care  Required.  — On  the  other  hand,  officers  and  directots  are  not 
held  to  the  highest  degree  of  care,  but  are  liable  only  for  failure  to  exercise 
ordinary  care.4 

No  Liability  for  Mere  Mistakes  or  Mismanagement.  —  Officers  and  directors  who 
have  acted  honestly  and  in  good  faith  and  within  their  powers  and  discretion 
cannot  ordinarily  be  held  liable  for  losses  arising  from  mere  mismanagement 
or  mistakes.5    But  a  person  accepting  a  position  as  director  undertakes  that 


a  person  contracting  with  the  corporation  to 
abandon  the  contract,  bv  informing  him  that 
the  representations  of  one  of  the  officers,  upon 
the  strength  of  which  he  entered  into  the  con- 
tract, were  false,  is  not  liable  to  the  corpora- 
tion. Hale  v.  Mason.  160  N.  Y.  561,  affirming 
22  N.  Y.  App.  Div.  630. 

1.  Treasurer.  —  Mew  York,  etc.,  R.  Co.  v. 
Dixon.  114  N.  Y.  80.  See  generally  Booth  v. 
Dexter  Steam  F.  Engine  Co.,  118  Ala.  369; 
Birmingham,  etc.,  Air-Line  R.,  etc.,  Co.  v. 
Walker,  101  Ga.  183;  Wayne  Pike  Co.  v.  Ham- 
mons,  129  Ind.  368;  Oregon  Gold-Min.  Co.  v. 
Schmidt,  (Ky.  1901)  60  S.  W.  Rep.  530;  Blue- 
hill  Academy  v.  Ellis,  32  Me.  260;  Lexington, 
etc.,  R.  Co.  v.  El  well,  8  Allen  (Mass.)  371; 
Laurel  Springs  Land  Co.  v.  Fougeray,  57  N. 
J.  Eq.  318;  Cheever  v.  Gilbert  El.  R.  Co.,  43 
N.  Y.  Super.  Ct.  478;  Fowler  v.  Union  Coarse 
Salt  Co.,  88  Hun  (N.  Y.)  416;  Muhlhauser  v. 
Cleveland  Hospital,  11  Ohio  Cir.  Dec.  391,  21 
Ohio  Cir.  Ct.  88;  Hibernia  Bldg.  Assoc.  v. 
McGrath,  154  Pa.  St.  296,  35  Am.  St.  Rep.  828; 
Equitable  Sav.,  etc.,  Assoc.  v.  Roland,  198  Pa. 
St.  643;  Williams  v.  Fullerton,  20  Vt.  346; 
Rutland  Electric  Light  Co.  v.  Bates,  68  Vt. 
579,  54  Am.  St.  Rep.  904. 

The  treasjrer  is  not  liable  for  money  not  re- 
ceived by  him.  New  York,  etc.,  R.  Co.  v. 
Dixon,  114  N.  Y.  80. 

Nor  is  he  ordinarily  chargeable  with  interest 
on  the  funds  in  his  hands.  Laurel  Springs 
Land  Co.  v.  Fougeray,  57  N.  J.  Eq.  318. 

2.  Liability  of  Bank  Cashier.  —  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625.  See  generally  Brown  v.  Adams,  5 
Biss.  (U.  S.)  181;  San  Joaquin  Valley  Bank 
v.  Bours,  65  Cal.  247;  Pryse  v.  Farmers'  Bank, 
(Ky.  1895)  33  S.  W.  Rep.  532;  Lansing  Nat. 
Bank  v.  Coleman,  117  Mich.  177;  Bidwell  v. 
Madison,  to  Minn.  13;  Commercial  Bank  v. 
Ten  Eyck,  48  N.  Y.  305,  50  Barb.  (N.  Y.)  9; 
Oswego  Second  Nat.  Bank  v.  Burt,  93  N.  Y. 
233;  Kelley  v.  Foster,  55  Hun  (N.  Y.)  611, 
8  N.  Y.  Supp  qoi,  affirmed  132  N.  Y.  546. 

Payment  of  Overdrafts.  —  As  to  the  liability 
of  a  bank  cashier  for  the  payment  of  over- 
drafts, see  St.  Louis  Public  Schools  v.  Broad- 
way Sav.  Bank,  12  Mo.  App.  104;  Commercial 
Bank  v.  Ten  Eyck,  48  N.  Y.  305;  St.  Mary's 
Bank  v.  Calder,  3  Strobh.  L.  (S.  Car.)  403; 


Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630, 
24  Am.  St.  Rep.  625.  See  also  German  Sav. 
Bank  v.  Wulfekuhler,  19  Kan.  60. 

Duration  of  Action.  —  The  negligence  of  a  bank 
cashier  resulting  in  loss  to  the  bank  is  a  tort 
and  does  not  survive  against  his  estate. 
Brandon  First  Nat.  Bank  v.  Briggs,  70  Vt. 
599- 

3.  Bank  Directors.  —  Percy  v.  Millandon,  3 
La.  568. 

See  generally  as  to  the  liability  of  bank  di- 
rectors to  stockholders,  Briggs  v.  Spau'.ding. 
141  U.  S.  132;  Clews  v.  Bardon,  36  Fed.  Rep. 
617;  Wheeler  v.  Aiken  County  Loan,  etc., 
Bank,  75  Fed.  Rep.  781;  Brannin  v.  Loving, 
82  Ky.  370;  Jones  v.  Johnson,  86  Ky.  530; 
Williams  v.  McKay,  40  N.  J.  Eq.  189,  53  Am. 
Rep.  775,  11  Am.  &  Eng.  Corp.  Cas.  613; 
Swentzel  v.  Penn  Bank,  147  Pa.  St.  140,  30 
Am.  St.  Rep.  718;  Lane  v.  Wesi  Tennessee 
Bank,  9  Heisk.  (Tenn.)  419;  Wallace  v.  Lincoln 
Sav.  Bank,  89  Tenn.  630,  24  Am.  St.  Rep.  625; 
Seale  v.  Baker,  70  Tex.  286,  8  Am.  St.  Rep. 
592.  See  also  the  title  Banks  and  Banking, 
vol.  3,  p.  845. 

4.  Only  Ordinary  Care  Required.  —  Gubbins  v. 
Bank  of  Commerce,  79  III.  App.  150;  Dunn  v. 
Kyle,  14  Bush  (Ky.)  134;  Scott  v.  Depeyster, 
1  Edw.  (N.  Y.)  513;  Spering's  Appeal,  71  Pa. 
St.  11,  10  Am.  Rep.  684;  Hodges  v.  New  Eng- 
land Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624; 
Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630, 
24  Am.  St.  Rep.  625. 

The  Refusal  to  Enter  into  a  Contract  for  the 
corporation  does  not  render  directors  liable  to 
the  corporation,  wheie  thev  act  in  good  faith. 
McMullen  v.  Ritchie,  64  Fed.  Rep.  253.  See 
also  Biyles  v.  Vandetveer,  (Supm.  Ct.  Spec. 
T.)  11  Misc.  (N.  Y.)  207. 

A  Bank  Teller  is  not  liable  for  losses  during 
his  absence.  U.  S.  Bank  v.  Johnson,  3  Cranch 
(C.  C.)  228. 

5.  No  Liability  for  Mere  Mismanagement  or 
Mistake — England. — Overend  v.  Gurney,  L. 
R.  4  Ch.  701,  L.  R.  5  H.  L.  480;  Lagunas 
Nitrate  Co.  v.  Lagunas  Syndicate,  (1899)  2  Ch. 
392,  68  L.  J.  Ch.  699.  See  also  Turquand  v. 
Marshall,  L.  R.  4  Ch.  376. 

Canada.  —  See  Bank  of  Upper  Canada  v. 
Bradshaw,  17  L.  C.  Rep.  273,  16  L.  C.  Rep.  3. 

United  States.  —  Davis  v.  Memphis  City  R. 
;  Volume  XXI. 


Duties  tiud  Liabilities 


OFFICERS  AND  AGENTS         of  Directors  and  Officers. 


he  possesses  and  w  ill  exercise  at  least  the  ordinary  knowledge,  skill,  and 
ju  1  ;ni. mu  requisite  tor  the  discharge  of  his  duties  as  director,  and  he  will  be 
liable  to  the  corporation  or  stockholders  for  the  consequences  of  his  errors  of 
ju  Igment  committed  through  recklessness  or  the  want  of  ordinary  prudence, 
knowledge,  or  skill. 1 

Liability  for  Gross  Negligence.  —  Officers  or  directors  are  liable  to  the  corpora- 
tion ind  stockh  dders  it  they  suffer  the  corporate  funds  or  property  to  be  lost 
01  wasted  by  gross  negligence  and  inattention  to  the  duties  of  their  trust.2 
Whether,  in  a  particular  case,  directors  have  exercised  ordinary  prudence, 
skill,  and  cue.  or  whether  their  action  was  reckless,  extravagant,  and  showing 
.i  u  ant  of  ordinary  prudence,  skill,  and  care,  is  a  question  of  fact  for  the  jury.3 

Burden  of  Proof.  —  In  an  action  by  stockholders  against  directors  for  losses 
oi  tsi  Hied  by  the  negligence  of  the  defendants,  the  burden  is  upon  the  plain- 
tilt-  not  only  to  prove  such  losses  but  also  to  show  that  they  were  caused  by 
the  negligence  of  the  directors.4 

c  Liability  in  Particular  Cases  — (i)  For  Abuse  of  Trust. — Cor- 
porate officers  are  bound  to  observe  the  utmost  good  faith  towards  the  cor- 
poration and  stockholders,5  and  where  they  fraudulently  or  wilfully  abuse 
their  trust  by  misapplying  or  wasting  the  funds  or  property  of  the  corporation, 
or  otherwise,  they  are  personally  liable  as  trustees  for  the  loss  so  occasioned.6 

Co.,  22  Fed.  Rep.  883;  McMullen  v.  Ritchie, 
64  Fed.  Rep.  253;  Withers  v.  Sowles,  31  Fed. 
Rep.  1. 

Alabama.  —  Godbold  v.  Branch  Bank,  11 
Ala.  191,  46  Am.  Dec.  21 1 ;  Smith  v.  Prattville 
Mfg.  Co.,  29  Ala.  503. 

California.  —  Neall  v.  Hill,  16  Cat.  145,  76 
Am.  Dec.  508. 

Illinois.  —  Gubbins  v.  Bank  of  Commerce, 
79  111.  App.  150. 

Kentucky.  —  Jones  v.  Johnson,  86  Ky.  530. 

Maryland.  —  Booth  v.  Robinson,  55  Md.  419. 

New  Jetsey. — See  Freeman  v.  Sea  View 
Hotel  Co  ,  57  N.  J.  Eq.  68. 

New  York.  —  Seymour  v.  Spring  Forest 
Cemetery  Assoc.,  4  N.  Y.  App.  Div.  359, 
affirmed  51  N.  E.  Rep.  1094;  Stokes  v.  Stokes, 
23  N.  Y.  App.  Div.  552. 

Ohio.  —  Bond  v.  Poe,  4  Ohio  Cir.  Dec.  10, 
12  Ohio  Cir.  Ct.  281. 

Pennsylvania.  —  Speririg's  Appeal,  71  Pa. 
St,  it,  10  Am.  Rep.  684;  Watls's  Appeal,  78 
Pa.  St.  370;  Strunk  v.  Owen,  199  Pa.  St.  73. 

Rhode  Island.  —  Hodges  v.  New  England 
Screw  Co.,  3  R.  I.  9. 

Tennessee.  —  Vance  v.  Phcenix  Ins.  Co.,  4 
Lea  (Tenn.)  385;  Wallace  v.  Lincoln  Sav. 
Bank,  89  Tenn.  630.  24  Am.  St.  Rep.  625. 

Texas.  —  Cates  v.  Sparkman,  73  Tex.  619,  15 
Am .  St.  Rep.  806. 

1.  Directors  Liable  for  Want  of  Skill  and  Judg- 
ment. —  Hun  v.  Cary,  82  N.  Y.  65,  37  Am.  Rep. 
546,  disapproving  a  more  liberal  doctrine  an- 
nounced in  Spering's  Appeal,  71  Pa.  St.  II, 
10  Am.  Ren.  684;  Marshall  v.  Farmers',  etc., 
Sav.  Bank,  85  Va.  676,  17  Am.  St.  Rep.  84. 

2.  Directors  Liable  When  Grossly  Negligent.  — 
Dos  v.  Northwestern  Coal,  etc.,  Co.,  78  Fed. 
Rep.  62:  Landis  v.  Sea  Isle  City  Hotel  Co., 
(N.  J.  1895)  31  Atl.  Rep.  755;  Robinson  v. 
Smith,  3  Paige  (N.  Y.)  222,  24  Am.  Dec.  212; 
Dykman  v.  Keeney.  21  N.  Y.  App.  Div.  114; 
Brinckerhoff  v.  Bos'twick.  88  N.  Y.  52;  Miesse 
v.  Loren,  8  Ohio  Dec.  448,  5  Ohio  N.  P.  307; 
Marshall  v.  Farmers',  etc.,  Sav.  Bank,  85  Va. 
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676,  17  Am.  St.  Rep.  84;  McDonald  v.  Rankin, 
7  Montreal  Super.  Ct.  44. 

3.  Hun  v.  Cary,  82  N.  Y.  74,  37  Am.  Rep. 
54°- 

Ordinary  Care  a  Question  of  Fact.  —  Briggs  v. 
Spaulding,  141  U.  S.  132,  33  Am.  &  Eng.  Corp. 
Cas.  420;  Wallace  v.  Lincoln  Sav.  Bank,  89 
Tenn.  630,  24  Am.  St.  Rep.  625,  33  Am.  &  Eng. 
Corp,  Cas.  253. 

The  Measure  of  Care  and  Diligence  required  of 
directors  is  generally  held  to  be  such  as  a  pru- 
dent man  exercises  in  his  own  affairs;  but  it 
must  be  determined  in  each  case  in  view  of 
all  the  circumstances.  Horn  Silver  Min.  Co. 
v.  Rvan,  42  Minn.  196. 

4.  Burden  of  Proof.  —  Louisville  Sav.  Bank  v. 
Caperton,  87  Ky.  306,  12  Am.  St.  Rep.  488; 
Booth  v.  Robinson,  55  Md.  419;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625,  33  Am.  &  Eng.  Corp.  Cas.  253.  But 
see  San  Pedro  Lumber  Co.  v.  Reynolds,  121 
Cal.  74. 

5.  See  cases  cited  in  note  immediately  fol- 
lowing, and  see  infra,  this  title,  Contracts  and 
Dealings  with  Corporation. 

A  Division  of  the  Corporate  Property  by  direct- 
ors which  does  not  give  to  each  stockholder  his 
proportionate  share  is  invalid,  the  directors  in 
such  case  acting  as  trustees.  Hale  v.  Republi- 
can River  Bridge  Co.,  8  Kan.  466.  See  also 
Hilles  v.  Parrish,  14  N.  J.  Eq.  380;  Barnes  v. 
Lynch,  9  Okla.  11,  156. 

Release  of  Corporate  Debtor  by  Assumption  of 
Debt.  —  An  executed  transaction  by  which  cor- 
porate officers  assume  the  debt  of  a  debtor  of 
the  corporation  and  -release  him  will  not  be 
presumed  to  be  a  fraud  upon  the  corporation. 
Hamilton  v.  Mingo  Coal,  etc.,  Co.,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  420. 

6.  Liability  for  Abuse  of  Trust  —  England.  — 
London  Trust  Co.  v.  Mackenzie,  3  Reports 
597,  62  L.  J.  Ch.  870,  68  L.  T.  N.  S.  380; 
Charitable  Corp.  v.  Sutton,  2  Atk.  400.  See 
also  Turquand  v.  Marshall,  L.  R.  4  Ch.  376. 

United  States.  —  Gindrat  v.  Dane,  4  Cliff.  (U. 
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A  Bank  Officer  who  wrongfully  appropriates  to  his  own  use  or  misapplies  the 
funds  of  the  bank  is  liable  therefor  to  the  bank.1 

The  Unauthorized  Payment  of  a  Salary  to  an  officer  of  the  corporation  is  a  mis- 
appropriation of  the  corporate  funds  for  which  the  directors  are  personally- 
liable.2 


S.)  260.  See  also  De  Neufville  v.  New  York, 
etc.,  R.  Co.,  (C.  C.  A.)  81  Fed.  Rep.  10. 

Alabama.  —  Montgomery  Light  Co.  v.  Lahey, 
121  Ala.  13  r. 

California.  —  Oakland  Sav.  Bank  7.  Wilcox, 
60  Cal.  126;  San  Pedro  Lumber  Co.  v.  Rey- 
nolJs,  I2E  Cil.  74.  S?e  also  Fox  v.  Hale,  etc.. 
Silver  Min.  Co.,  10S  Cal.  369. 

Georgia.  —  Colquitt  v.  Howard,  11  Ga.  556; 
Atlanta  Real  Estate  Co.  v.  Atlanta  Nat.  Bank, 
75  Ga.  40. 

Illinois.  —  Green  v.  Hedenberg,  159  111.  489, 
50  Am.  St.  Rep.  178. 

Kentucky.  —  Hodges  v.  South  Fork  Lumber 
Co.,  (Ky.  1899)  50  S.  W.  Rep.  969. 

Maine. — In  re  Brockway  Mfg.  Co.,  89  Me. 
I2i,  56  Am.  St.  Rep.  4or. 

Maryland.  —  Booih  v.  Robinson,  55  Md.  419. 

Massachusetts.  —  Goodyear  Dental  Vulcanite 
Co.  v.  Caduc,  144  Mass.  85;  Wineburgh  v.  U. 
S.  Steam,  etc.,  R.  Advertising  Co.,  173  Mass. 
60,  73  Am.  St.  Rep.  261. 

Minnesota.  —  Horn  Silver  Min.  Co.  v.  Ryan, 
42  Minn.  196;  Pencille  v.  State  Farmers'  Mut. 
Hail  Ins.  Co.,  74  Minn.  67,  73  Am.  St.  Rep. 
326. 

Missouri.  —  Ward  v.  Davidson,  89  Mo.  445. 
See  Kraft-Holmes  Grocery  Co.  v.  Crow,  36 
Mo.  App.  288. 

New  Jersey.  —  Williams  v.  Riley,  34  N.  J. 
Eq.  398;  Ackerman  v.  Halsey,  37  N.  J.  Eq. 
356.  See  also  Fougeray  v.  Cord,  50  N.  J.  Eq. 
185. 

New  York.  —  Franklin  F.  Ins.  Co.  v.  Jenkins, 
3  Wend.  (N.  Y.)  130;  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222,  24  Am.  Dec.  212;  Pierson 
v.  Cronk,  (Supm.  Ct.  Spec.  T.)  26  Abb.  N. 
Cas.  (N.  Y.)25;  Sayles  v.  Central  Nat.  Bank, 
(Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  155;  Mc- 
Clure  v.  Levy,  79  Hun  (N.  Y.)  235,  147  N.  Y. 
215;  Halpin  v.  Mutual  Brewing  Co.,  20  N.  Y. 
App.  Div.  583;  Belden  v.  Burke,  72  Hun  (N. 
Y.)  51;  People  v.  Ballard,  56  Hun  (N.  Y.)  125; 
Piza  v.  Butler,  90  Hun  (N.  Y.)  254;  Saranac, 
etc.,  R.  Co.  v.  Arnold,  167  N.  Y.  368,  reversing 
41  N.  Y.  App.  Div.  482;  Dykman  v.  Keeney, 
154  N.  Y.  483.  See  also  Dennis  v.  Kennedy, 
19  Barb.  (N.  Y.)  518;  Rudd  v.  Robinson,  54 
Hun  (N.  Y.)  339;  Watkins  v.  Waikins,  etc., 
Lumber  Co.,  11  N.  Y.  App.  Div.  517;  Corning 
v.  Barrett,  (Supm.  Ct.  Spec.  T.)  22  Misc.  (N. 
Y.)  241. 

Ohio. — Taylor  v.  Miami  Exporting  Co.,  5 
Ohio  162,  22  Am.  Dec.  785;  Meisse  v.  Loren, 
6  Ohio  Dec.  258,  4  Ohio  N.  P.  100. 

Pennsylvania.  —  McCarty's  Appeal,  no  Pa. 
St.  379;  Freeman  v.  Stine,  15  Phila.  (Pa.)  37, 
38  Leg.  Int.  (Pa.)  268. 

Rhode  Island.  —  Hodges  v.  New  England 
Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624. 

Texas. — Screwmen's  Benev.  Assoc.  v.  Smith, 
70  Tex.  168. 

Wisconsin. — Cunningham  v.  Wechselberg, 
105  Wis.  359. 

Director  Must  Have  Participated  in  Fraud.  —  In 
order  to  hold  an  officer  or  director  liable  for 


misappropriation  of  corporate  property  it 
must  be  shown  that  he  participated  in  the 
fraud.  Saranac,  etc.,  R.  Co.  v.  Arnold,  41  N. 
Y.  App.  Div.  482.  See  also  In  re  Lands  Allot- 
ment Co.,  [1894]  1  Ch.  616. 

The  Treasurer  of  a  corporation  is  bound  to 
keep  the  company's  money  distinct,  and  if  he 
appropriates  ii  to  his  own  use  he  may  be  sued 
by  the  corporation  at  once,  whether  his  office 
continues  or  not.  Marlborough  Assoc.  v. 
Peteis,  (Mass.  1901)  60  N.  E.  Rep.  396. 

As  to  Evidence  on  the  question  of  misappro- 
priation of  corporate  funds,  see  Saranac,  etc., 
R.  Co.  v.  Arnold,  41  N.  Y.  App.  Div.  482; 
Screwmen's  Benev.  Assoc.  v.  Smith,  70  Tex. 
168. 

The  Restoration  of  the  Property  misappro- 
priated by  the  officer  will  not  cure  the  breach 
of  trust  committed.  Fougeray  v.  Cord,  50  N. 
J.  Eq.  185. 

The  Acceptance  of  a  Dividend  by  a  Stockholder 
Is  No  Ratification  oi  the  illegal  conduct  of  the 
directors.     Hilles  v.  Parrish,  14  N.  J.  Eq.  380. 

1.  Bank  Officer  Liable  for  Misappropriation  of 
Funds. —  German  Sav.  Bank  v.  Wulfekuhler, 
19  Kan.  60;  Ft.  Scott  First  Nat.  Bank  v.  Drake, 
29  Kan.  311,  44  Am.  Rep.  646;  Pendleton  v. 
State  Bank,  I  T.  B.  Mon.  (Ky.)  171 ;  Hinsdale 
v.  Larned,  16  Mass.  70;  Sturgis  First  Nat. 
Bank  v.  Reed,  36  Mich.  263;  Austin  v.  Daniels, 
4  Den.  (N.  Y.)  299;  Knapp  v.  Roche,  62  N.  Y. 
614;  Boker's  Estate,  7  Phila.  (Pa.)  479;  Brown 
v.  Farmers',  etc.,  Nat.  Bank,  88  Tex.  265; 
Brandon  First  Nat.  Bank  v.  Briggs,  70  Vt. 
599;  McVeigh  v.  Old  Dominion  Bank,  26Gratt. 
(Va.)  188;  Merchants'  Bank  v.  Jeffries,  21  VV. 
Va.  504. 

Failure  of  Cashier  to  Pay  Over  Funds  —  Pre- 
sumption.—  If  a  bank  cashier,  on  leaving  his 
office,  fails  to  pay  over  or  account  to  the  bank 
for  any  part  of  the  moneys  of  the  bank  received 
by  him,  the  presumption  is  that  he  wilfully 
wasted  or  misapplied  them,  and  the  burden 
is  upon  him  or  his  sureties  to  show  the  con- 
trary'. Minor  v.  Mechanics'  Bank,  1  Pet.  (U. 
S.)  46. 

As  to  the  Right  of  the  Bank  to  Indemnify  Itself 

out  of  property  purchased  by  the  cashier  for 
himself  with  the  funds  of  the  bank,  see  Pas- 
coag  Bank  v.  Hunt,  3  Edw.  (N.  Y.)  583;  Bank 
of  America  v.  Pollock,  4  Edw.  (N.  Y.)  215; 
Farmers,  etc.,  Bank  v.  Kimball  Milling  Co.,  I 
S.  Dak.  388,  36  Am.  St.  Rep.  739. 

Fraud  Resulting  in  Insolvency.  —  Bank  direct- 
ors are  in  some  cases  made  liable  by  statute  to 
stockholders  for  fraud  resulting  in  the  in- 
solvency of  the  bank.  Mabey  v.  Adams,  3 
Bosw.  (N.  Y.)  346;  Wright  v.  Davenport,  66 
Pa.  St.  148. 

2.  Unauthorized  Payment  of  Salary. —  Brown 
-v .  De  Young,  167  III.  549,  affirming  66  III.  App. 
212;  Ellis  v.  Ward,  "(III.  1889)  20  N.  E.  Rep. 
671;  Metropolitan  I'd.  R.  Co.  v.  Kneeland,  120 
N.  Y.  134,  45  Hun  (N.  Y.)59o;  Butts  v.  Wood, 
38  Barb.  (N.  Y.)  181;  Freeman  v.  Stine,  15 
Phila.  (Pa.)  37,  38  Leg.  Int.  (Pa.)  268.  See 
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Bemad;  by  injunction.  —  Directors  of  a  corporal  ion  may  be  restrained  by  injunc- 
tion from  mismanaging  its  business  or  wasting  its  funds.1 

2 1  For  Acts  Done  m  Excess  of  Powers.  —  Directors  and  officers  are  liable 
to  tlie  corporation  for  losses  occasioned  by  their  acts  done  in  excess  of  their 
powers  .is  lor  acts  prohibited  by  the  charter  or  by-laws  or  not  authorized 
thereby.2 

Violation  of  Charter  Through  Mistake.  —  But  directors  are  not  liable  to  stockhold- 
ers  for  a  violation  of  the  corporate  charter  through  an  honest  mistake  as  to  their 
pow  ers  under  it,  unless  such  mistake  was  due  to  a  want  of  proper  care  on 
their  part.3 

(3)  As  Custodians  of  Corporate  Property.  —  An  officer  of  a  corporation  is 
not  liable  for  the  loss  of  corporate  property  placed  in  his  care  and  custody 
unless  such  loss  was  the  result  of  negligence  on  his  part.4 

(4)  Duty  to  Account  to  Corporation.  —  An  officer  of  a  corporation  must 
account  to  it  for  all  money  or  property  received  by  him  by  virtue  of  his 
official  position,5  and  in  an  action  by  the  corporation  to  recover  such  property 
the  defendant  cannot  set  up  in  defense  that  such  property  was  obtained 
through  his  own  fraudulent  or  illegal  acts,6  or  that  the  company's  charter 
was  fraudulently  obtained.7 

d.  Who  May  Sue.  —  A  right  of  action  against  officers  or  directors  of  a 
corporation  for  negligence,  mismanagement,  or  abuse  of  trust,  exists  primarily 
in  favor  of  the  corporation,  and  ordinarily  suit  must  be  brought  by  the  cor- 
poration itself  and  not  by  an  individual  stockholder.  But  where  the  corpora- 
tion is  disabled  from  suing,  as  where  its  managing  officers  are  the  defendants, 
or  where  the  corporation,  upon  being  requested,  wrongfully  refuses  to  sue, 
suit  may  be  brought  by  any  stockholder.8    In  such  case  the  recovery  must  be 


also  Decalur  Mineral  Land  Co.  v.  Palm,  113 
Ala.  531,  59  Am.  St.  Rep.  140;  Blair  v.  Tele- 
gram Newspaper  Co.,  172  Mass.  201;  Rafferty 
v.  Donnelly,  197  Pa.  St.  423;  Eaton  v.  Robin- 
son, 18  R.  I.  396;  Earle  v.  Burland,  27  Ont. 
App.  540. 

A  Stockholder  Who  Acquiesces  in  the  Unauthor- 
ized Drawing  of  a  Salary  by  an  officer  is  not  en- 
titled  to  relief.  Brown  v.  De  Young,  167  111. 
549,  affirming  66  111.  App.  212.  See  also 
Rafierty  v.  Donnelly,  197  Pa.  St.  423. 

The  Treasurer  of  a  corporation  who  misap- 
propriates corporate  funds  for  the  payment  of 
a  salary  to  himself  is  liable  for  interest  on 
such  funds.  Wayne  Pike  Co.  v.  Hammons, 
129  Ind.  368. 

1.  Remedy  by  Injunction.  —  Sears  v.  Hotch- 
kiss,  25  Conn.  171,  65  Am.  Dec.  557. 

An  injunction  will  not  lie  unless  a  repetition 
of  the  fraudulent  or  illegal  acts  is  threatened. 
North  Fairmcunt  Bldg..  etc.,  Co.  v.  Rehn,  8 
Ohio  Dec.  594.  6  Ohio  N.  P.  185. 

2.  Liability  for  Unauthorized  Acts.  —  Hutchin- 
son v.  Sutton  Mfg.  Co.,  57  Fed.  Rep.  998; 
Matter  of  Orthodox  Cong.  Church,  (Supm.  Ct. 
Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.)  398;  Slingluff 
v.  Montgomery  Ins.,  etc.,  Co.,  14  Montg.  Co. 
Rep.  (Pa.)  165;  North  Hudson  Mut.  Bldg., 
etc.,  Assoc.  v.  Childs,  82  Wis.  460.  33  Am.  St. 
Rep.  57. 

3.  Violation  of  Charter  Through  Mistake.  — 
Williams  v.  McDonald,  37  N.  J.  Eq.  409;  Sper- 
ing's  Appeal,  71  Pa.  St.  n,  10  Am.  Rep.  684; 
Hodges  v.  New  England  Screw  Co.,  1  R.  I. 
312,  53  Am.  Dec.  624. 

4.  Liability  as  Bailee.  —  Mowbray  v.  Antrim, 
123  Ind.  24. 

A  Treasurer  of  a  Corporation,  acting  without 


compensation,  who  deposits  the  funds  of  the 
company  in  a  bank  considered  solvent  bv  him- 
self and  other  prudent  men,  is  not  liable  for 
the  loss  of  such  funds  through  the  failure  of 
the  bank.  Booth  v.  Dexter  Steam  Fire  Engine 
Co.,  118  Ala.  369. 

Duty  to  Keep  Corporate  Property  Insured.  — 
Diiectors  of  a  corporation  are  not  necessarily 
required  to  keep  the  corporate  property  in- 
sured, unless  this  is  expressly  required. 
Charlestown  Boot,  etc.,  Co.  v.  Dunsmore,  60 
N.  H.  85. 

An  Officer  Authorized  to  Receive  Corporate 
Funds,  who  fails  to  pay  them  over  promptly  to 
the  treasurer,  is  liable  for  their  loss  by  the  hi. 
Odd  Fellows  Mut.  Aid  Assoc.  v.  James,  63 
Cal.  598,  49  Am.  Rep.  107. 

5.  See  cases  cited  in  noles  immediately  fol- 
lowing, and  see  infra,  this  title,  Contracts  and 
Dealings  •with  Corporation  — Personal  Profit  from 
Official  Position. 

6.  McClure  z:  Law,  161  N.  Y.  78,  76  Am.  St. 
Rep.  262,  reversing  20  N.  Y.  App.  Div.  459; 
Rutland  R.  Co.  v.  Haven,  62  Vt.  39.  But  see 
Union  Pac.  R.  Co.  v.  Durant,  3  Dill.  (U.  S.)  343. 

7.  Haacke  v.  Knights  of  Liberty  Social,  etc., 
Club,  76  Md.  429. 

8.  Who  May  Sue  —  United  Stales.  —  Hawes  v. 
Oakland,  104  U.  S.  450;  McMullen  v.  Ritchie, 
64  Fed.  Rep.  253. 

Alabama.  —  Montgomery  Light  Co.  v.  Lahey , 
I2t  Ala.  131. 

Connecticut.  —  Sears  Hotchkiss,  25  Conn. 
171,  65  Am.  Dec.  557. 

Illinois.  —  Green  v.  Hedenberg,  159  111.  489, 
50  Am .  Si.  Rep.  178. 

Kentucky.  —  Hodges  v.  South  Fork  Lumber 
Co.,  (Ky.  1899)  50  S.  W.  Rep.  969. 
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for  the  benefit  of  the  corporation,  all  its  creditors  and  shareholders,  innocent 
and  guilty,  sharing  proportionately  in  the  benefits  of  the  decree.1 

e.  Jurisdiction  of  Court  of  Equity.  — A  court  of  equity  has  jurisdic- 
tion of  suits  by  a  corporation  or  by  stockholders  against  officers  or  directors, 
for  fraud  or  mismanagement,  or  for  an  accounting.2  The  form  of  action, 
however,  may  be  legal  or  equitable,  according  to  the  circumstances  of  the 
particular  case.3 

/.  Statute  of  Limitations.  —  A  cause  of  action  against  officers  or 
directors  for  malfeasance,  misfeasance,  or  negligence  in  office  may  be  barred 
by  the  statute  of  limitations.4 

2.  Liability  to  Third  Persons  —  a.  On  Corporate  Contracts  —  (i)  In 
General.  —  With  respect  to  their  liability  on  contracts  entered  into  by  them 
in  behalf  of  the  corporation,  officers  and  agents  stand  upon  the  same  footing 
as  agents  of  private  individuals,  and  this  branch  of  the  subject  is  governed  by 
the  general  law  of  agency.5 

(2)  On  Contracts  Prior  to  Complete  Organization  of  Corporation.  —  Persons 


Maryland.  —  Booth  v.  Robinson,  55  Md. 
419. 

Massachusetts.  —  Brewer  v.  Boston  Theatre, 
104  Mass.  387.  See  also  Smith  v.  Hurd,  12 
Met.  (Mass.)  371,  46  Am.  Dec.  690. 

Minnesota.  —  Rolhwell  v.  Robinson,  39  Minn. 
I,  12  Am.  St.  Rep.  608;  Horn  Silver  Min.  Co. 
v.  Ryan,  42  Minn.  196. 

New  York.  —  Smith  v.  Rathbun,  22  Hun  (X. 
Y.)  150. 

North  Carolina.  — Solomon  v.  Bates,  ir8  N. 
Car.  311,  54  Am.  St.  Rep,  725. 

Ohio.  —  Robison  v.  Cleveland  City  R.  Co..  7 
Ohio  Djc.  312.  5  Ohio  N.  P.  293. 

Pennsylvania.  —  Craig  v.  Gregg,  83  Pa.  St. 

Tennessee.  —  Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  24  Am.  St.  Rep.  628. 

Texas.  —  Kelley  v.  Collier,  1 1  Tex.  Civ.  App. 
353;  New  Birmingham  Iron,  etc..  Co.  v.  Blev  - 
ens,  12  Tex.  Civ.  App.  410;  Cates  v.  Spark- 
man,  73  Tex.  619.  15  Am.  Si.  Rep.  806. 

Wisconsin.  —  Palmer  v.  Hawes,  73  Wis.  46; 
Eschweiler  v.  Stowell,  78  Wis.  316,  23  Am.  St. 
Rep.  411;  Cunningham  v.  Wechselberg,  105 
Wis.  359. 

Canada.  —  McDonald  v.  Rankin,  7  Montreal 
Super.  Ct.  44;  Hamilton  v.  Desjardin  Canal 
Co.,  1  Grant  Ch.  (U.  C.)  1. 

As  to  Actions  by  the  Attorney-General  under 
Code  Civ.  Pro.  N.  Y.,  g§  1781,  1782,  1808,  see 
People  v.  Ballard,  56  Hun  (N.  Y.)  125. 

An  Assignee  of  the  claim  of  a  corporation 
against  its  directors  for  fraudulently  wrecking 
the  corporation  cannot  maintain  a  bill  against 
such  directors  in  the  absence  of  an  averment 
that  he  is  a  creditor  oi  stockholder  of  the  com- 
pany.   Hoffman  v.  Bullock,  34  Fed.  Rep.  248. 

The  Receiver  of  an  Insolvent  Corporation  may 
maintain  an  action  for  the  benefit  of  the  stock- 
holders against  directors  for  negligence,  etc. 
Movius  v.  Lee,  30  Fed.  Rep.  298. 

1.  Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630,  24  Am.  St.  Rep  625.  See  also  Landis  v. 
Sea  Isle  City  Hotel  Co.,  53  N.  J.  Eq.  654. 

See  the  title  STO<  KHOLDKRS;  and  see  Encyc. 
OF  Pl.  and  Pr.,  vol.  15,  p.  61,  article  Officers  of 
Private  Corporations. 

2  Jurisdiction  of  Equity  —  United  Slates.  — 
Hirsh  v.  Jones,  56  Fed.  Rep.  137;  Cockrill  v. 
Cooper.  57  U.  S.  App.  576,  86  Fed.  Rep.  7. 
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California.  —  Winchester  v.  Mabury,  122 
Cal.  522. 

Georgia.  —  Atlanta  Real  Estate  Co.  v.  Atlanta 
Nat.  Bank,  75  Ga.  40. 

Maryland  —  Fisher  v.  Parr,  92  Md.  245. 

New  York.  —  Verplanck  v.  Mercantile  Ins. 
Co.,  1  Edw.  (N.  Y.)  84;  Sayles  v.  White,  18  N. 
Y.  App.  Div.  590;  Dykman  v.  Keeney.  21  N. 
Y.  App.  Div.  114. 

Oregon.  —  Davis  v.  Hofer,  38  Oregon  150. 

West  Virginia.  —  Merchants  Bank  ^.Jeffries, 
21  W.  Va.  504. 

See  Encyc.  of  Pl.  and  Pr.,  vol.  15,  p.  60, 
title  Officers  of  Private  Corporations. 

Trial  by  Jury.  —  A  suit  by  a  stockholder  of  a 
bank  in  behalf  of  himself  and  other  stock- 
holders, against  its  directors,  to  call  ihem  to 
account  for  losses  caused  by  their  misconduct 
and  negligence,  is  an  equitable  action  wherein 
the  defendants  are  not  entitled,  as  a  matter  of 
right,  to  a  trial  of  the  whole  issue  by  jury. 
Brinckerhoff  v.  Bostwick,  105  N.  Y.  567,  19 
Am.  &  Eng.  Corp.  Cas.  108. 

3.  Horn  Silver  Min.  Co.  v.  Ryan,  42  Minn. 
196. 

Remedy  at  Law  Held  Adequate.  —  In  some 

cases  it  is  held  that  in  actions  against  officers 
and  directors  for  negligence,  etc.,  the  remedy 
at  law  is  adequate  and  proper.  Dykman  v. 
Keeney,  154  N.  Y.  483,  reversing  21  N.  Y,  App. 
Div.  114 

4.  Cause  of  Action  Barred  by  Statute  of  Limita- 
tions. —  Williams  v.  Halliaid,  38  N.  J.  Eq.  373; 
Brinckerhoff  v.  Bostwick,  99  N.  Y.  185;  Sper- 
ing's  Appeal,  71  Pa.  St.  11,  10  Am.  Rep.  684; 
Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630, 
24  Am.  St.  Rep.  625.  See  also  Fox  v.  Hale, 
etc.,  Siher  Min.  Co.,  108  Cal.  369.  Contra. 
Ellis  v.  Ward,  137  111.  509,  33  Am.  &  Eng. 
Corp.  Cas.  200. 

When  called  upon  to  account  for  bicach  of 
trust  an  unfaithful  director  cannot  cover  his 
mala  fides  with  the  plea  of  laches  because  of 
mere  delay  in  calling  him  to  account.  And 
where  the  wrongful  acts  complained  of  ex- 
tended through  a  series  of  years,  so  that  some 
of  them  are  barred  by  the  statute  of  limita- 
tions, he  may  still  be  sued  in  respect  to  acts 
not  so  barred.  Montgomery  Light  Co.  v. 
Lahey,  121  Ala.  131. 

5.  See  the  title  Agency,  vol.  1,  p.  1119^/^. 
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contracting  as  officers  or  directors  of  a  corporation  which  has  not  yet  been 
legally  organi/.ed  as  where  a  certificate  of  organization  has  not  been  filed, 
or  the  prescribed  amount  of  stock  has  not  been  subscribed,  or  where  for 
other  reason  the  organization  of  the  corporation  is  not  complete,  and  the  cor- 
p  iration  therefore  lias  no  legal  existence  —  are  personally  liable  on  such  con- 
trary, although  they  may  have  contracted  in  good  faith,  believing  that  they 
had  power  to  contract  for  and  bind  the  corporation.1 

(3)  Agents  of  Foreign  Corporations.  —  In  some  states  statutes  provide  that 
persons  acting  as  agents  of  foreign  corporations  doing  business  within  the 
>tate  which  hive  not  complied  with  the  law  requiring  such  corporations  to 
have  a  known  place  of  business  in  the  state  and  an  agent  thereat  shall  be  per- 
sonally liable  on  contracts  made  as  agent.2  And  such  persons  are  also  crim- 
inally liable  in  some  states.3 

b.  LIABILITY  for  Torts — (1)  In  General.  —  Directors  or  officers  of  a  cor- 
poration who,  as  such,  commit  frauds  or  torts  upon  third  persons,  are  personally 
liable  therefor,  without  reference  to  whether  the  corporation  itself  is  liable 
or  not. 1 

Torts  of  the  Corporation.  —  An  officer  or  director  of  a  corporation  is  not  liable 
for  its  torts  unless  he  has  participated  therein.5 

(2)  Fraud  and  Deceit —  False  Representations.  —  Officers  or  directors  of  a  bank 
or  other  corporation  who  by  false  representations  or  reports  of  its  financial 
condition,  or  false  prospectuses,  or  the  like,  induce  persons  to  subscribe  for 
stock,  or  to  deposit  money  with  the  corporation,  or  to  enter  into  contracts  or 
otherwise  to  deal  with  it  on  the  faith  of  such  false  representations,  are  liable 
to  such  persons  for  any  loss  or  injury  occasioned  thereby.6    The  liability  in 


1.  Officers  Contracting  for  Corporation  Not  Fully 
Organized  —  California.  —  See  Blanchard  v. 
Kaull.  44  Cal.  440. 

Georgia. —  Schley  v.  Dixon,  24  Ga.  273,  71 
Am.  Dec.  121;  Burns  v.  Beck,  etc.,  Hardware 
Co.,  83  Ga.  471. 

Illinois. — Clark  v.  Kent,  80  111.  App.  128, 
affirmed  181  111.  237;  Hoyt  v.  Hasse,  80  111. 
App.  187;  Hipp  v.  Muehleisen,  88  111.  App.  55; 
Edwards  v.  Dettenmaier,  88  111.  App.  366; 
Edwards  v.  Armour  Packing  Co.,  igo  111. 
467,  affirming  go  III.  App.  333;  Loverin  v.  Mc- 
Laughlin, 161  III.  417,  affirming-  46  111.  App. 
373.  See  also  Seeberger  v.  McCormick,  178 
111.  404. 

Indiana.  —  Clow  v.  Brown,  134  Ind.  287. 

Kansas.  —  Walton  v.  Oliver,  4g  Kan.  107,  33 
Am.  St.  Rep.  355 

Kentucky.  —  Kruse  v.  Humpert,  (Ky.  i8gg) 
53  S.  VV.  Rep.  657.  See  also  Cincinnati  Coop- 
erage Co.  v.  Bate,  g6  Ky.  356,  4g  Am.  St.  Rep. 
300. 

Missouri.  —  Hurt  v.  Salisbury,  55  Mo.  310; 
Hequembourg  v.  Edwards,  (Mo.  i8gg)  50  S. 
W.  Rep.  908. 

Montana.  —  See  Teitig  v.  Boesman,  12  Mont. 
404. 

Ohio.  —  Farmers'  Co-operative  Trust  Co.  v. 
Floyd,  47  Ohio  St.  525,  33  Am.  &  Eng.  Corp. 
Cas.  218. 

Vermont.  —  Corey  v.  Morrill,  61  Vt.  5g8. 

Mere  Irregularities  in  organization  will  not 
subject  the  officers  to  personal  liability,  where 
the  organization  is  substantially  according  to 
the  charter.  Bartholomew  v.  Bentley,  1  Ohio 
St.  37. 

Directors  Who  Did  Not  Participate  in  Contract- 
ing the  Debts  cannot  be  held  liable  under  the 
statute.  Edwards  v.  Cleveland  Dryer  Co.,  83 
111.  App.  643. 


2.  Agents  of  Foreign  Corporations.  —  Lasher 

v.  Stimson,  145  Pa.  St.  30,  37  Am.  &  Eng. 
Corp.  Cas.  615.    Consult  the  state  statutes. 

3.  Criminal  Liability.  —  Collier  v.  Davis,  g4 
Ala.  456;  Lasher  v.  Stimson,  145  Pa.  St.  30,  37 
Am.  &  Eng.  Corp.  Cas.  615.  See  generally 
the  title  Foreign  Corporations,  vol.  13,  pp. 
882,  883. 

4.  Officers  and  Directors  Personally  Liable  for 
Torts.  —  Salmon  v.  Richardson,  30  Conn.  360, 
7g  Am.  Dec.  255;  Peck  v.  Cooper,  112  111.  ig2, 
54  Am.  Rep.  231;  Favorite  v.  Cottrill,  62  Mo. 
App.  ng;  Cameron  v.  Kenyon-Connell  Com- 
mercial Co.,  22  Mont.  312,  74  Am.  St.  Rep.  602; 
Nunnelly  v.  Southern  Iron  Co.,  g4  Tenn.  3g7. 

Violation  of  Ordinance  by  Subordinate  Agent.  — 
In  a  civil  action  to  enforce  a  city  ordinance  the 
managing  officer  of  a  corporation  cannot  be 
held  liable  for  a  violation  of  the  ordinance  by 
a  subordinate  servant  unless  he  was  consent- 
ing thereto.  Kansas  City  v.  Dickey,  76  Mo. 
App.  437- 

5.  Officer  Not  Liable  for  Torts  of  Corporation.  — 

Davenport  v.  Newton,  71  Vt.  ri;  Therien  v. 
Brodie,  4  Quebec  Super.  Ct.  23.  See  also 
Ilewett  v.  Swift,  3  Allen  (Mass.)  420;  Fanning 
v.  Osborne,  102  N.  Y.  441. 

Effect  of  Waiver.  —  Where  a  tort  committed 
by  a  corporation  has  been  waived  as  to  it  by 
the  party  injured,  the  latter  can  maintain  no 
action  therein  against  the  officers  of  the  cor- 
poration. Birdsell  Mfg.  Co.  v.  Oglevee,  187 
111.  I4g,  affirming%7  III.  App.  351. 

6.  Directors  and  Officers  Personally  Liable  for 
Fraud  and  Misrepresentation  —  England.  ■ — 
Arnison  v.  Smith,  41  Ch.  D.  348,  26  Am.  & 
Eng.  Corp.  Cas.  163;  Edgington  v.  Fitzmaurice, 
2g  Ch.  D.  45g,  10  Am.  &  Eng.  Corp.  Cas.  78. 
See  also  fit  re  National  Bank,  (iSgg)  2  Ch.  62g. 

Canada.  —  Rhodes  v.  Slarnes,  22  L.  C.  Jur. 
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such  case  is  founded  on  the  tort,  and  does  not  depend  upon  any  privity  of 
contract  between  the  parties.1  But  in  order  to  hold  an  officer  or  director 
liable  for  false  representations  it  must  be  shown  that  he  himself  made,  or  was 
personally  implicated  in  making  or  holding  out,  such  representations,2  and 
that  they  were  made  by  him  with  knowledge  of  their  falsity,  or  that  he  repre- 
sented them  to  be  true  of  his  own  knowledge  when  in  fact  he  had  no  such 
knowledge.3  Moreover,  it  has  been  held  that  the  representations  must  have 
been  made  with  intent  to  deceive,4  and  that  the  plaintiff  must  have  been 
deceived  by  them  and  must  have  relied  and  acted  upon  them.5 

c.  Liability  to  Creditors  of  Corporation  —  (i)  In  General. — Officers, 
directors,  and  agents  of  a  corporation  are  not  ordinarily  liable  for  the  cor- 
porate debts.0 

No  Liability  for  Negligence  or  Mismanagement.  —  As  a  general  rule,  officers  and 
directors  of  a  corporation  are  not  trustees  of  the  corporate  creditors  and  are 
not  liable  to  them  for  negligence  or  mismanagement  of  the  company's  busi- 
ness, resulting  in  its  insolvency,  unless  made  so  by  charter  or  statute.7 


113,  1  Montreal  Leg.  N.  314;  Parker  if.  Mc- 
Questen,  32  U.  C.  Q.  B.  273. 

United  States.  —  Tyler  v.  Savage,   143  U. 
S.  79- 

Connecticut.  —  Salmon  v.  Richardson,  30 
Conn.  360.  19  Am.  Dec.  255. 

Georgia. — Schley  v.  Dixon,  24  Ga.  273,  71 
Am.  Dec.  121. 

Kentucky.  — Graves  v.  Lebanon  Nat.  Bank, 
10  Bush  (Ky.)  23,  19  Am.  Rep.  50;  Trimble  v. 
Reid,  97  Ky.  713;  Pieratt  v.  Young,  (Ky.  1899) 
49  S.  W.  Rep.  964. 

Missouri. — Clark  v.  Edgar,  84  Mo.  106,  54 
Am.  Rep.  84;  Atchison  County  Bank  v.  Byers, 
139  Mo.  627. 

New  Jersey.  —  Westervelt  v.  Demarest,  46 
N.  J.  L.  37,  50  Am.  Rep.  400. 

New  York. — Cross  v.  Sackett,  2  Bosw.  (N. 
Y.)6i7;  Phillips  v.  Wortendyke,  31  Hun(N. 
Y.)  192;  Morgan  v.  Skiddy,  62  N.  Y.  319;  King 
v.  Davis,  61  Hun  (N.  Y.)  627,  16  N.  Y.  Supp. 
427;  Morse  v.  Swits,  (Supm.  Ct.  Gen.  T.)  19 
How.  Pr.  (N.  Y.)  275.  . 

North  Carolina.  — Tate  v.  Bates,  118  N.  Car. 
287,  54  Am.  St.  Rep.  719;  Solomon  v.  Bates, 
118  N.  Car.  311,  54  Am.  St.  Rep.  725;  Cald- 
well v.  Bates,  118  N.  Car.  323;  Houston  v. 
Thornton,  122  N.  Car.  365,  05  Am.  St.  Rep. 
699. 

Ohio.  —  Bartholomew  v.  Bentley,  15  Ohio 
666,  45  Am.  Dec.  596. 

Texas.  —  National  Bank  v.  Texas  Invest. 
Co.,  74  Tex.  421;  Seale  v.  Baker,  70  Tex.  286, 
8  Am.  St.  Rep.  592;  Kinkier  v.  Junica,  84  Tex. 
116. 

West  Virginia.  — Zinn  v.  Mendel,  9  W.  Va. 
580. 

See  the  title  Fraud  and  Deceit,  vol.  14,  pp. 
96,  151-154- 

False  Representations  to  Stockholders.  —  Offi- 
cers of  a  corporation  who  by  false  representa- 
tions as  to  its  financial  condition  determine  a 
stockholder  to  sell  his  stock  at  a  disadvantage, 
are  liable  to  him  for  the  loss  sustained.  Roth- 
miller  v.  Stein,  (C.  PI.  Spec.  T.)  8  Misc.  (N.  Y.) 
137,  9  Misc.  (N.  Y.)  167. 

Estoppel  of  Stockholder  to  Claim  Damages.  — 
Rhodes  v.  Starnes.  22  L.  C.  Jur.  113,  1  Mont- 
real Leg.  N.  314. 

1.  Liability  Founded  upon  Tort  and  Not  upon 
Contract.  —  Salmon  v.   Richardson,  30  Conn. 
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360,  79  Am.  Dec.  255;  Westervelt  v.  Demarest, 
46  N.  J.  L.  37,  50  Am.  Rep.  400. 

2.  Mabey  v.  Adams,  3  Bosw.  (N.  Y.)  346; 
Wakeman  v.  Dalley,  44  Barb.  (N.  Y.)  498,  51 
N.  Y.  27. 

3.  Representations  Must  Be  Made  with  Knowl- 
edge of  Their  Falsity.  —  Derry  v.  Peek,  14  App. 
Cas.  337,  26  Am.  &  Eng.  Corp.  Cas.  341;  Cole 
v.  Cassidy,  138  Mass.  437,  52  Am.  Rep.  284; 
Cowley  v.  Smyth,  46  N.  J.  L.  380,  50  Am.  Rep. 
432;  Wakeman  v.  Dalley,  51  N.  Y.  27,  10  Am. 
Rep.  551;  Mabey  v.  Adams,  3  Bosw.  (N.  Y.) 
346. 

Directors  of  a  corporation  who  make  untrue 
statements  in  a  prospectus,  honestly  believing 
them  to  be  true,  are  not  liable  in  an  action  of 
deceit  brought  by  a  person  purchasing  stock 
on  the  strength  of  such  statements.  Derry  v. 
Peek,  14  App.  Cas.  337,  26  Am.  &  Eng.  Corp. 
Cas.  341,  reversing  37  Ch.  D.  541,  21  Am.  & 
Eng.  Corp.  Cas.  243;  Glasier  v.  Rolls,  42  Ch. 
D.  436;  Petrie  v.  Guelph  Lumber  Co.,  11  Can. 
Sup.  Ct.  451,  15  Am.  &  Eng.  Corp.  Cas.  487. 

An  Officer  Is  Chargeable  with  Knowledge  of  the 
condition  of  the  company's  affairs  with  re- 
spect to  which  he  makes  representations. 
Seale  v.  Baker,  70  Tex.  286,  8  Am.  St.  Rep. 
592;  Kinkier  v.  Junica,  84  Tex.  116.  See 
Trimble  v.  Reid,  97  Ky.  713.  But  see  Wake- 
man v.  Dalley,  51  N.  Y.  27,  10  Am.  Rep.  551. 
See  generally  cases  cited  in  note  (1)  of  this 
section.  And  see  infra,  this  section,  How  Far 
Chargeable  with  Knowledge  of  Corporate  Affairs. 

4.  Fraudulent  Intent.  —  Mabey  v.  Adams,  3 
Bosw.  (N.  Y.)  346;  Parker  v.  McQuesten,  32 
U.  C.  Q.  B.  273;  Rhodes  v.  Starnes,  22  L.  C. 
Jur.  113,  1  Montreal  Leg.  N.  314. 

5.  Plaintiff  Must  Have  Relied  upon  Representa- 
tions.—  Smith  v.  Chadwick,  9  App.  Cas.  187,  5 
Am.  &  Eng.  Corp.  Cas.  23;  Rhodes  v.  Starnes, 
22  L.  C.  Jur.  113,  1  Montreal  Leg.  N.  314; 
Brady  v.  Evans,  78  Fed.  Rep.  558,  47  U.  S.  App. 
416;  Gee  v.  Moss,  68  Iowa  318,  12  Am.  &  Eng. 
Corp.  Cas.  123;  Pieratt  v.  Young,  (Ky.  1899) 
49  S.  W.  Rep.  964:  Priest  v.  White,  89  Mo.  609, 
15  Am.  &  Eng.  Corp.  Cas.  551.  See  also  the 
title  Fraud  and  Deceit,  vol.  14,  p.  12. 

6.  Officers  Ordinarily  Not  Liable  for  Corporate 
Debts.  —  Knower      Haines,  31  Fed.  Rep.  513. 

7.  Officers  Not  Liable  to  Creditors  for  Negli- 
gence or  Mismanagement.  —  Wilson  v.  Stevens, 
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OFFICERS  AND  AGENTS        of  Directors  and  Officers. 


Liability  for  Fraud.  -  Hut  officers  and  directors  may  be  held  liable  to  cor- 
porate creditors  for  fraudulently  diverting  or  misapplying  the  corporate  assets 
so  as  to  defraud  such  creditors.1 

Liability  of  Bank  Officers  to  Depositors.  -  -  In  many  cases  officers  and  directors  of 
a  bank  have  been  held  liable  to  depositors  for  fraud,  mismanagement,  etc.2 

1 2 |  Statutory  Liability —  (a)  in  General.  —  At  common  law  officers  or  direct- 
or ol  a  corporation  are  not  personally  liable  for  its  debts.  Such  liability  arises 
only  when  created  by  statute,  and  exists  only  as  created,  and  can  be  enforced 
only  as  provided  by  such  statutes  when  they  make  provision  for  that  purpose.3 
In  most  states  statutes  are  in  force  making  officers  and  directors  of  corpora- 
tions personally  liable  for  the  corporate  debts  in  case  of  their  failure  to  comply 
with  certain  statutory  requirements,  and  in  some  other  cases.4  And  in  an 
action  by  a  creditor  to  enforce  the  statutory  liability  of  corporate  officers  or 
directors  the  provisions  of  the  statute  must  be  strictly  pursued.5 

(b)  Nature  of  Statutes  as  Penal  or  Remedial.  —  The  statutes  making  officers  or 
directors  of  corporations  liable  for  the  corporate  debts  in  certain  cases  are 
regarded  by  most  courts  as  of  a  penal  nature,  the  liability  under  the  statutes 
not  being  founded  upon  contract,  but  arising  from  misconduct  in  office.6  As 

(Ala.  1901)  29  So.  Rep.  678;  Frost  Mfg.  Co.  v. 
Foster,  76  Iowa  535:  Kraft-Holmes  Grocery 
Co.  v.  Crow,  36  Mo.  App.  288;  Lyman  v.  Bon- 
ney,  118  Mass.  222;  Union  Nat.  Bank  v.  Hill, 
148  Mo.  380,  71  Am.  St.  Rep.  615;  Landis  v. 
Sea  Isle  City  Hotel  Co..  (N.  J.  1895)  31  Atl. 
Rep.  755,  affirmed  53  N.  J.  Eq.  654,  disapprov- 
ing Delano  v.  Case,  121  111.  247,  2  Am.  St. 
Rep.  81;  Deaderick  v.  Bank  of  Commerce,  100 
Tenn.  457;  Minton  7/  Stahlman,  96  Tenn.  98, 
distinguishing  Shea  v.  Mabry,  1  Lea  (Tenn.) 
319;  Zinn  v.  Mendel,  9  W.  Va.  5S0,  distinguish- 
ing United  Soc.  of  Shakers  v.  Underwood,  9 
Bush  (Ky.)6og,  15  Am.  Rep.  731. 

The  Commission  of  a  Fraud  upon  the  corpora- 
tion by  the  incorporators  and  officers  does  not 
give  to  a  creditor  a  right  of  action  against 
them.    Priest  v.  White,  89  Mo.  609. 

1.  Fraudulent  Diversion  of  Assets.  —  See  Nix 
v.  Miller,  26  Colo.  203;  Benge  v.  Eppard,  no 
Iowa  86;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq. 
635;  Hutchinson  v.  Bidwell,  24  Oregon  219; 
South  Bend  Chilled  Plow  Co.  v.  George  C. 
Cribb  Co.,  97  Wis.  230;  Gores  v.  Day,  99  Wis. 
276. 

When  Cause  of  Action  Arises  —  Statute  of  Limi- 
tations. —  Link  v.  McLeod,  194  Pa.  St.  566. 

2.  Liability  of  Bank  Officers  to  Depositors.  —  See 

generally  the  following  cases: 

United  States.  —  Foster  zf.  Abingdon  Bank, 
88  Fed.  Rep.'  604. 

Alahama.  —  St.  Mary's  Bank  v.  St.  John,  25 
Ala.  566. 

Illinois.  —  Delano  v.  Case,  121  111.  247,  2 
Am.  St.  Rep.  81. 

Kentucky.  —  Louisville  Sav.  Bank  v.  Caper- 
ton.  87  Ky.  306,  12  Am.  St.  Rep.  488. 

Mississippi.  — Wolfe  v.  Simmons,  75  Miss. 
539- 

Missouri.  —  Fusz  v.  Spaunhorst,  67  Mo.  256; 
Union  Nat.  Bank  v.  Hill,  148  Mo.  380,  71  Am. 
St.  Rep.  615;  Duffy  v.  Byrne,  7  Mo.  App. 
417- 

New  York.  —  Cassidy  v.  Uhlmann,  27  N.  Y. 
App.  Div.  80. 

North  Carolina.  —  Tate  v.  Bales,  118  N.  Car. 
287,  54  Am.  St.  Rep.  719;  Solomon  v.  Bates, 
ir8  N.  Car.  311,  54  Am.  St.  Rep.  725;  Cald- 
well v.  Bates,  u8  N.  Car.  323. 


Pennsylvania.  —  See  Maisch  v.  Seamen's 
Sav.  Fund  Soc,  5  Phila.  (Pa.)  30,  19  Leg.  Int. 

(Pa.)  140. 

Tennessee.  —  Minton  v.  Stahlman,  96  Tenn. 

98. 

Texas.  —  Seale  v.  Baker,  70  Tex.  286. 
Wisconsin.  —  Killen  v.  Barnes,  106  Wis.  546. 
Canada.  —  Prevost  v.  Allaire,  II  L.  C.  Rep. 
293- 

As  to  the  liability  of  bank  directors  to  de- 
positors and  others  for  the  defalcations  of  offi- 
cers, see  infra,  this  section,  Liability  for 
Wrongful  Acts  of  Agents  and  Appointees. 

3.  Knower  v.  Haines,  31  Fed.  Rep.  513. 
Contracting  Excessive  Indebtedness.  —  Direct- 
ors of  a  corporation  who  contract  corporate  in- 
debtedness in  excess  of  the  limit  prescribed  by 
the  charter  are  not  liable  to  creditors  unless 
made  so  by  the  charter  or  by  statute.  Frost 
Mfg.  Co.  v.  Foster,  76  Iowa  535. 

4.  Consult  the  various  statutes,  and  see  the 
sections  immediately  following. 

"Limited"  Corporation.  —  The  failure  of  a 
corporation  lo  be  incorporated  as  a  corpora- 
tion "  limited,"  where  this  is  required  by  stat- 
ute, renders  the  directors  peisonally  liable  for 
the  corporate  debts.  Lehman  v.  Knapp,  48 
La.  Ann.  1 148. 

Embezzlement  by  Officers  —  Liability  of  Direct- 
ors ■ —  California.  —  By  the  California  Constitu- 
tion, art.  12,  §  3,  directors  of  corporations  are 
made  jointly  and  severally  liable  to  creditors 
and  stockholders  for  money  embezzled  or  mis- 
appropriated by  the  corporate  officers.  See 
Fox  v.  Hale,  etc..  Silver  Min.  Co.,  108  Cal. 
369;  Winchester  v.  Mabury,  122  Cal.  522; 
Winchester  v.  Howard,  (Cal.  1901)  64  Pac.  Rep. 
692. 

The  Federal  Courts  Have  Jurisdiction  of  an  ac- 
tion against  a  director  to  enforce  his  personal 
liability  under  the  statutes,  concurrently  with 
the  state  courts.  International  Bank  v.  Faber, 
79  Fed.  Rep.  919. 

5.  Statute  Must  Be  Strictly  Complied  With.  — 
Banks  v.  Darden,  18  Ga.  318;  Priest  v.  Essex 
Hat  Mfg.  Co.,  115  Mass.  380. 

6.  Statutes  of  Penal  Nature  —  Colorado.  — 
Gregory  v.  German  Bank,  3  Colo.  332;  Colo- 
rado Fuel,  etc.,  Co.  v.  Lenhart,  6  Colo.  App. 
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penal  statutes,  they  must  not  be  so  construed  as  to  cover  cases  not  clearly 
within  their  terms.1  By  other  courts  such  statutes  are  held  to  be  not  penal,2 
but  remedial  3  in  their  nature.  The  true  position  is  perhaps  an  intermediate 
one,  that  as  the  statutes  impose  a  burden  upon  the  officers  for  their  wrongful 
act,  they  may  be  considered  penal  in  the  sense  that  they  should  be  strictly 
construed;  but  as  they  give  a  civil  remedy,  at  the  private  suit  of  a  creditor, 
measured  by  the  amount  of  his  debt,  they  are,  as  to  him,  remedial.  In  other 
words,  the  statutes  are  penal  as  to  the  defaulting  officers,  but  remedial  as  to 
creditors.4 

statute  of  Limitations.  —  In  some  states  the  statutes  are  regarded  as  penal  so 
that  a  cause  of  action  thereunder  is  barred  by  the  lapse  of  the  period  pre- 
scribed for  penal  actions.5    But  in  other  states  the  contrary  is  held.0 


511;  Jenet  v.  Albers,  7  Colo.  App.  271;  Fair- 
banks v.  Macleod,  8  Colo.  App.  igo. 

Connecticut.  —  Mitchell  v.  Hotchkiss,  48 
Conn,  g,  40  Am.  Rep.  146. 

Maryland.  —  Plymouth  First  Nat.  Bank  v. 
Price,  33  Md.  487,  3  Am.  Rep.  204. 

Minnesota.  —  Patterson  v.  Stewart,  41  Minn. 
84,  16  Am.  St.  Rep.  671. 

Montana. — State  Sav.  Bank  v.  Johnson,  18 
Mont.  440,  56  Am.  St.  Rep.  591.  See  also  Elk- 
horn  Trading  Co.  v.  Tacoma  Min.  Co.,  16 
Mont.  331. 

New  York.  —  Anderson  v.  Speers,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  382;  Bon- 
nell  v.  Wheeler,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr.  N.  S.  (N.  Y.)8i;  Merchants'  Bank  v.  Bliss, 
35  N.  Y.  412:  Billings  v.  Trask,  30  Hun  (N.  Y.) 
314;  Sherman  v.  Slayback,  58  Hun  (N.  Y.)  255; 
McHarg  v.  Eastman,  7  Robt.  (N.  Y.)  137;  Price 
v.  Wilson,  67  Barb.  (N.  Y.)  9;  Gradsden  v. 
Woodward,  103  N.  Y.  242;  Victory  Webb 
Printing,  etc.,  Mach.  Mfg.  Co..  v.  Beecher,  97 
N.  Y.  651,  affirming  26  Hun  (N.  Y.)  48;  Knox 
v.  Baldwin,  80  N.  Y.  610;  Veeder  v.  Baker,  83 
N.  Y.  156;  Wiles  v.  Suydam,  64  N.  Y.  173,  re- 
versing 3  Hun  (N.  Y.)  604;  Motley  v.  Pratt, 
(C.  Pi'.  Spec.  T.)  13  Misc.  (N.  Y.)  758;  Union 
Nat.  Bank  v.  Scott,  53  N.  Y.  App.  Div.  65. 

Ohio.  —  Sturges  v.  Burton,  8  Ohio  St.  215,  72 
Am.  Dec.  582. 

Oklahoma. —  Rogers  v.  Bonnett ,  2  Okla.  553. 

Abatement  of  Action. —  It  seems  I  hat  an  ac- 
tion against  a  director,  being  a  penal  action, 
abates  upon  the  death  of  either  party  before 
verdict,  but  there  is  no  abatemeni  upon  the 
death  of  the  defendant  after  judgment.  Carr 
v.  Rischer,  119  N.  Y.  117. 

Defendant  Not  Subject  to  Arrest  —  New  York.  — 
The  personal  liability  of  trustees  is  not  a  fine 
or  penalty  within  the  meaning  of  Code  Civ. 
Pro.  N.  Y.,  §  549  subd.  1,  subjecting  the  de- 
fendant to  arrest.  Glen's  Falls  Paper  Co.  v. 
White,  (Supm.  Ct.  Spec.  T.)  58  How.  Pr.  (N. 
Y.)  172. 

1.  Statutes  Construed  Strictly.  —  Providence 
Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188; 
Chase  v.  Curtis,  113  U.  S.  452;  Irvine  v.  Mc- 
Keon,  23  Cal.  472;  Jackson  v.  Clifford,  5  App. 
Cas.  (D.  C.)  312;  Kritzer  v.  Woodson,  19  Mo. 
327;  Gans  v.  Switzcr,  9  Mont.  408;  Wethey  v. 
Kemper,  17  Mont.  491;  Garrison  v.  Howe,  17 
N.  Y.  458;  Craw  v.  Easterly,  4  Lans.  (N.  Y.) 
513;  Whitney  Arms  Co.  v.  Barlow,  68  N.  Y. 
34;  Bonnell  v.  Griswold,  80  N.  Y.  128;  Bruce 
v.  Piatt,  80  N.  Y.  379;  Kirkland  v.  Kille,  99 
N.  Y.  390;  Whitaker  v.  Masterton,  106  N.  Y. 
277;  McCombf.  Belknap,  (Supm.  Ct.)  30  Abb. 
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N.  Cas.  (N.  Y.)  119;  Wallace  v.  Walsh,  125  N. 
Y.  26;  Bacon  v.  Morris,  10  Phila.  (Pa.)  93,  30 
Leg.  Int.  (Pa.)  392;  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Tenn.  634.  49 
Am.  St.  Rep.  943. 

Rule  of  Construction  Explained.  —  The  rule 
that  the  statutes,  being  highly  penal,  should 
be  strictly  construed,  does  not  mean  that  they 
should  be  so  construed  as  to  defeat  their  bene- 
ficial purpose.  Osborn  v.  Gilliams,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  312.  See  also  French  v. 
McMillan.  43  Hun  (N.  Y.)  188;  St.  John  v. 
Eberlin,  (Supm.  Ct.  Tr.  T.)  23  Misc.  585. 

2.  Penal  Nature  of  Statutes  Denied. —  Fitz- 
gerald v.  Weidenbeck,  76  Fed.  Rep.  695; 
National  New  Haven  Bank  v.  Northwestern 
Guaranty  Loan  Co.,  61  Minn.  375. 

In  Illinois  it  is  held  that  while  the  liability 
for  assenting  to  excessive  indebtedness  is  not 
penal  but  contractual,  yet  the  statute  should 
not  be  construed  so  as  to  embrace  cases  not 
clearly  within  its  terms.  Woolverton  v.  Taylor, 
132  111.  197,  22  Am.  St.  Rep.  521;  Lewis  v. 
Montgomery,  145  111.  30. 

In  South  Carolina  it  is  held  that  the  liability 
of  the  directors  under  the  statutes  arises  ex 
contractu  and  not  ex  delicto.  Sullivan  v.  Sulli- 
van Mfg.  Co.,  14  S.  Car.  494. 

3.  Statutes  Held  Remedial.  —  Nebraska  Nat. 
Bank  v.  Walsh,  68  Ark.  433;  Bank  v.  Harden, 
18  Ga.  318;  American  Credit  Indemnity  Co.  v. 
Ellis,  156  Ind.  212;  Norfolk  7/.  American  Steam 
Gas  Co.,  103  Mass.  160;  Nickerson  v.  Wheeler, 
118  Mass.  295. 

4.  Statutes  Penal  as  to  Officers  but  Remedial  as 
to  Creditors.  ■ —  Huntington  v.  Attrill,  146  U.  S. 
657  (Fuller,  C.  J.,  dissenting),  reversing  70  Md. 
191;  Merchants'  Nat.  Bank  v.  Northwestern 
Mfg.,  etc.,  Co.,  48  Minn.  349,  37  Am.  &  Eng. 
Corp.  Cas.  666;  Jones  v.  Barlow,  62  N.  Y.  202. 

6.  Statutes  Held  Penal  Within  Statute  of  Lim- 
itations.—  Patterson  v.  Thompson,  86  Fed.  Rep. 
85,  90  Fed.  Rep.  647;  Larsen  v.  James.  1  Colo. 
App.  313;  Colorado  Fuel,  etc.,  Co.  v.  Lenhart, 
6  Colo.  App.  511;  Knoop  v.  Blaffer,  39  La. 
Ann.  23;  Merchants'  Nat.  Bank  v.  North- 
western Mfg.,  etc.,  Co.,  48  Minn.  349,  37 
Am.  &  Eng.  Cop.  Cas.  666;  State  Sav.  Bank 
v.  Johnson,  18  Mont.  440,  56  Am.  St.  Rep. 
591;  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412; 
Knox  7i.  Baldwin,  80  N.  Y,  610. 

6.  Statutes  Held  Not  Penal  Within  Statute  of 
Limitations.  —  Nebraska  Nat.  Bank  v.  Walsh, 
68  Ark.  433;  Neal  v.  Moultrie,  12  Ga.  104; 
Banks  v.  Harden,  18  Ga.  318;  Woolverton  v. 
Taylor,  132  III.  197,  22  Am.  St.  Rep.  521; 
American  Credit-Indemnity  Co.  v.  Ellis,  156 
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Effect  of  Repeal.  Where  tin'  liability  of  officers  is  regarded  as  in  the  nature 
of  a  penalty,  it  is  held  that  creditors  have  no  vested  right  therein  before  judg- 
ment,  and  therefore  a  repeal  of  the  statute  before  judgment  takes  away  the 
right  of  action  given  by  the  statute.1  l^ut  it  is  otherwise  where  the  statutes 
are  regarded  as  not  penal  but  remedial.2 

Enforcement  of  Liability  in  Another  State.  —  Where  regarded  as  a  penalty,  the  per- 
sonal liability  imposed  by  a  statute  of  one  state  will  not  be  enforced  by  the 
courts  of  another  state.3  But  it  is  otherwise  where  the  penal  nature  of  the 
statutes  is  denied. 1 

(c)  Liability  in  Particular  Cases  —  aa.  For  Violation  of  Charter.  —  In  some  states 
it  is  expressly  provided  that  directors  ordering  or  assenting  to  any  violation 
of  the  statutes  relating  to  corporations,  or  of  the  company's  charter,  shall  be 
personally  liable  for  corporate  debts  thereafter  contracted.5 

bb.  For  Fraud  or  Mismanagement.  —  In  some  states  directors  are  made  liable 
by  statute  to  creditors  for  losses  occasioned  by  their  official  mismanagement 
or  remissness  in  the  discharge  of  their  duty.0 

cc.  For  Failure  to  File  Reports  —  (aa)  In  General.  —  In  a  number  of  states  the 
officers,  directors,  or  trustees  of  a  corporation  are  required  by  statute  to  make 
and  file  or  publish  annual  reports  of  the  financial  condition  of  the  corporation,7 


Ind.  212;  St.  John  v.  Stafford,  26  Ind.  App. 
695.    See  Hargrovcsw.  Chambers,  30  Ga.  580. 

1.  Right  of  Action  Taken  Away  by  Repeal  of 
Statute. —  Union  Iron  Co.  v.  Fierce,  4  Biss. 
(U.  S.)  327;  Gregory  v.  German  Bank,  3  Colo. 
332;  Breitung  v.  Lindauer,  37  Mich.  217;  Vic- 
tory Webb  Printing,  etc.,  Mach.  Mfg.  Co.  v. 
Beecher,  97  N.  Y.  651,  affirming  26  Hun  (N. 
Y.)  48.  See  also  as  to  repeal  Knox  v.  Baldwin, 
80  N.  Y.  610;  Bank  of  Metropolis;'.  Faber,  150 
N.  Y.  200;  Margarge,  etc..  Co.  v.  Ziegler,  9 
Pa.  Super.  Ct.  438,  43  W.  N.  C.  (Pa.)  4C6. 

2.  Right  Not  Taken  Away  by  Repeal.  —  Fitz- 
gerald v.  Weidenbeck,  76  Fed.  Rep.  695. 

3.  Liability  Not  Enforced  in  Another  State.  — 
Plymouth  First  Nat.  Bank  v.  Price,  33  Md. 
487,  3  Am.  Rep.  204;  Halsey  v.  McLean,  12 
Allen  (Mass.)  438;  Derrickson  v.  Smith,  27  N. 
J.  L.  [65;  Bird  v.  Hayden,  (N.  Y.  Super.  Ct. 
Gen.  T.)  2  Abb.  Pr.  N.  S.  (N.  Y.)  61;  Price  v. 
Wilson,  67  Barb.  (N.  Y.)  9. 

4.  Davis  v.  Mills,  99  Fed.  Rep.  39;  Hunting- 
ton v.  At! rill,  146  U.  S.  657,  reversing  70  Md. 
191. 

5.  Liability  for  Violation  of  Charter.  —  Har- 

groves  v.  Chambers,  30  Ga.  580;  Clow  v. 
Brown,  134  Ind.  287;  Patterson  v.  Stewart,  41 
Minn.  84,  16  Am.  St.  Rep.  671;  Merchants' 
Nat.  Bank  v.  Northwestern  Mfg.,  etc.,  Co.,  48 
Minn.  349,  37  Am.  &  Eng.  Corp.  Cas.  666; 
Johnson  v.  Churchwell,  1  Head  (Tenn.)  146. 

6.  Liability  for  Official  Mismanagement.  —  In 
re  Liverpool  HouseholJ  Stores,  59  L.  J.  Ch. 
616;  In  re  Cardiff  Sav.  Bank,  45  Ch.  D.  537; 
Bank  of  Mut.  Redemption  v.  Hill,  56  Me  385, 
96  Am.  Dec.  470;  Hume  v.  Commercial  Bank, 
9  Lea  (Tenn.)  728;  Minton  v.  Stahlman,  96 
Tenn.  98;  Deaderick  v.  Rank  of  Commerce, 
100  Tenn.  457;  Crown  v.  Brainerd,  57  Vt.  625; 
Killen  v.  Barnes,  106  Wis.  546;  Michelson  v. 
Pierce,  107  Wis.  85.  See  also  People  v.  Bruff, 
(Supm.  Ct.  Spec.  T.)  60  How.  Pr.  (N.  Y.)  1. 

Malfeasance  in  Office.  —  Under  Gen.  Stat. 
Minn.  T894,  §  2600,  an  officer,  director,  or  mem- 
ber of  a  corporation  is  li able  for  corporate  debts 
when  he  is  guilty  of  any  fraud,  unfaithfulness 
or  dishonesty  in  the  discharge  of  any  official 


duty.  National  New  Haven  Bank  v.  North- 
western Guaranty  Loan  Co.,  61  Minn.  375. 

Improper  Loans  to  Stockholders.  —  As  10  the 
liability  of  officers  under  Laws  N.  Y.  1848,  c. 
40,  for  making  loans  to  stockholders,  see  Bil- 
lings v.  Trask,  30  Hun  (N.  Y.)  314. 

Dissolved  Corporation.  —  As  to  the  liability  of 
the  officers  of  a  dissolved  corporation  to  cred- 
itors for  a  misappropriation  of  assets,  under 
the  Missouri  statute,  see  Horner  v.  Carter,  3 
McCrary  (U.  S.)  595;  Sprague-Brimmer  Mfg. 
Co.  v.  M.  J.  Murphy  Furnishing  Goods  Co., 
26  Fed.  Rep.  572. 

7.  Personal  Liability  of  Officers  Failing  to  File 
Reports  —  United  States.  —  Providence  Steam 
Engine  Co.  v.  Hubbard,  101  U.  S.  188;  Union 
Iron  Co.  v.  Pierce,  4  Biss.  (U.  S.)  327;  Mac- 
Veagh  v.  Wild,  95  Fed.  Rep.  84;  Fitzgerald 
v  Weidenbeck,  76  Fed.  Rep.  695;  Davis  v. 
Mills,  99  Fed.  Rep  39;  Butte  First  Nat.  Bank 
v.  Weidenbeck,  87  Fed.  Rep.  271;  Chase  v. 
Curtis,  113  U.  S.  452;  Smith  v.  Colorado  F. 
Ins.  Co.,  14  Fed.  Rep.  399. 

Arkansas.  —  Continental  Nat.  Bank  v.  Bu- 
ford,  107  Fed.  Rep.  188;  Nebraska  Nat.  Bank 
v.  Walsh,  68  Ark.  433. 

Colorado. — Austin  v.  Berlin,  13  Colo.  198; 
Cook  v.  Merritt,  15  Colo.  212;  Clough  v.  Rocky 
Mountain  Oil  Co.,  25  Colo.  520;  Colorado  Fuel, 
etc  ,  Co.  v.  Lenhart,  6  Colo.  App.  511;  Jenet  v. 
Albers,  7  Colo.  App.  271 ;  Jenet  v.  Nims,  7  Colo. 
App.  88;  Hudington  v.  Heilman,  9  Colo.  App. 
548;  Anfenger  v.  Anzciger  Pub.  Co.,  g  Colo. 
377;  Fairbanks  v.  Macleod,  8  Colo.  App.  190; 
Woodworth  v.  Henderson,  (Colo.  1901)  65  Pac. 
Rep.  25;  Bradford  v.  Gulley,  10  Colo.  App. 
146;  Thatcher  v.  Salomon,  (Colo.  App.  1901) 
64  Pac.  Rep.  368. 

Connecticut.  —  Mitchell  v.  Hotchkiss,  4S 
Conn.  9,  40  Am.  Rep.  146. 

District  of  Columbia. — Jackson  v.  Clifford,  5 
App.  Cas.  (D.  C.)  312. 

Indiana.  —  Niles  v.  Dodge,  70  Ind.  147; 
Clow  v.  Brown,  150  Ind.  185. 

Kansas.  —  State  v.  Fenn,  60  Kan.  306. 
Massachusetts.  —  Norfolk  v.  American  Steam 
Gas  Co.,  103  Mass.  160;  Thayer  v.  New  Eng- 
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or  other  reports  or  statements  of  a  similar  character,1  and  upon  failure  to  do  so 
are  made  personally  liable  for  the  debts  of  the  corporation. 

The  Purpose  of  Such  Statutes  is  to  enable  the  public  and  all  persons  dealing  or 
proposing  to  deal  with  the  corporation  to  ascertain  its  financial  standing  and 
condition  from  time  to  time.2 

Conditions  of  Liability.  —  The  liability  under  these  statutes  depends  upon  and 
is  established  by  a  combination  of  three  circumstances;  namely,  the  existence 


land  Lith.  Steam  Printing  Co.,  108  Mass.  523; 
Nickerson  v.  Wheeler,  118  Mass.  295. 

Michigan.  —  Van  Etten  v.  Eaton,  19  Mich. 
187;  Breitung  v.  Lindauer,  37  Mich.  217; 
Gennert  v.  Ives,  102  Mich.  547;  Saginaw  Bank 
v.  Pierson,  112  Mich.  410;  M.  I.  Wilcox  Cord- 
age, etc.,  Co.  v.  Mosher,  114  Mich.  64. 

Montana.  —  Elkhorn  Trading  Co.  v.  Tacoma 
Min.  Co.,  16  Mont.  322;  Wethey  11.  Kemper, 
17  Mont.  491;  State  Sav.  Bank  v.  Johnson,  18 
Mont.  440,  56  Am.  St.  Rep.  591;  Giddings  v. 
Holier,  19  Mont.  263. 

New  York.  —  Garrison  v.  Howe,  17  N.  Y. 
458;  Boughton  v.  Otis,  21  N.  Y.  261;  Shaler, 
etc.,  Quarry  Co.  v.  Bliss,  27  N.  Y.  297;  Jones 
v.  Barl  jw,  62  N.  Y.  202,  38  N.  Y.  Super.  Ct. 
142;  Halstead  v.  Dodge,  51  N.  Y.  Super.  Ci. 
169;  Knox  v.  Baldwin,  80  N.  Y.  610;  Duck- 
worth v.  Roach,  81  N.  Y.  49,  8  Daly  (N.  Y.) 
159;  Trinity  Church  v.  Vanderbilt,  98  N.  Y. 
170;  Cornell  v.  Roach,  101  N.  Y.  373;  Gold  v. 
Clyne,  134  N.  Y.  262;  Bank  of  Metropolis  v. 
Faber,  150  N.  Y.  200;  Morgan  v.  Hedstrom, 

164  N.  Y.  224;  Manhattan  Co.  v.  Kaldenberg, 

165  N.  Y.  i;  Deming  v.  Puleston,  35  N.  Y. 
Super.  Ct.  309;  Vincent  v.  Sands,  (N.  Y.  Super. 
Ci.  Gen.  T.)  n  Abb.  Pr.  N.  S.  (N.  Y.)  366,  42 
Ho 'Ar.  Pr.  (N.  Y.)  231;  South  Norwalk  First 
Nit.  Bank  v.  Fenton,  23  Hun  (N.  Y.)  309; 
A\\-n  v.  Clark.  66  Hun  (N.  Y.)  628,  21  N.  Y. 
Supp.  338;  Lilienthal  v.  Yuengling,  (Supm. 
Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  619;  McComb  v. 
Belknap,  (Supm.  Ct.)  30  Abb.  N.  Cas.  (N.  Y.) 
119;  Chapman  v.  Comscock,  58  Hun  (N.  Y.) 
325;  Ginsburg  v.  Von  Seggern,  59  N.  Y.  App. 
Div.  595;  Carr  v.  Risher,  50  Hun  (N.  Y.)  147; 
Union  Bank  v.  Keim.  52  N.  Y.  App.  Div.  135. 

Under  the  Stock  Corporation  Law  now  in 
force  no  liability  for  corporate  debts  is  pre- 
scribed in  case  of  failure  to  file  reports. 
3  Heyd.  Gen.  Laws,  p.  2908,  §  30  (Laws  1901, 
c.  354);  see.  however,  p.  2910,  §34. 

Pennsylvania.  —  Kurtz  v.  Wigton,  34  W.  N. 
C.  (Pa.)  219;  Green  v.  Whitehead,  5  Pa.  Dist. 
613.  See  Margarge,  etc.,  Co.  v.  Ziegler,  9  Pa. 
Super.  Ct.  438,  43  W.  N.  C.  (Pa.)  466;  Lexow 
v.  Pennsylvania  Diamond  Drill  Co.,  5  Pa.  Dist. 
491 ;  Chester  Twist  Drill,  etc.,  Co.  v.  Wetherill, 
7  Del.  Co.  Rep.  (Pa.)  390. 

South  Carolina. —  Sullivan  7>.  Sullivan  Mfg. 
Co.,  14  S.  Car.  494,  20  S.  Car.  79,  24  S.  Car. 
341;  Cooke  v.  Pearce,  23  S.  Car.  239. 

Failure  to  Publish  Report.  —  Under  Laws  N. 
Y.  1848,  c.  '40,  as  amended  by  Laws  1875,  c. 
510,  trustees  of  a  manufacturing  company  are 
personally  liable  for  the  corporate  debts  where 
ihey  fail  to  publish  an  annual  report  in  a  news- 
paper. Whitney  v.  Cammann,  137  N.  Y.  342. 
affirming  60  N.  Y.  Super.  Ct.  391.  See  also 
Cady  v.  Sanford,  53  Vt.  632. 

Commencement  of  Action  —  Statute  of  Limita- 
tions.—  As  to  when  an  action  under  the  stat- 


utes must  be  commenced,  and  when  it  will  be 
barred  by  the  statute  of  limitations,  see  Con- 
tinental Nat.  Bank  v.  Buford,  107  Fed.  Rep. 
188;  St.  John  v.  Stafford,  26  Ind.  App.  695; 
Clough  v.  Rocky  Mountain  Oil  Co.,  25  Colo. 
520;  State  Sav.  Bank  v.  Johnson,  18  Mont.  440. 
56  Am.  St.  Rep.  591 ;  Merchants'  Bank  v.  Bliss, 
35  N.  Y.  412;  Jones  v.  Barlow,  62  N.  Y.  202; 
Knox  v.  Baldwin,  80  N.  Y.  610;  Duckworth  v. 
Roach,  81  N.  Y.  49;  Cochran  v.  Smith.  54  N. 
Y.  Super.  Ct.  117;  Trinity  Church  v.  Vander- 
bilt, 98  N.  Y.  170;  Blake  v.  Clausen,  10  N.  Y. 
App.  Div.  223,  affirmed  158  N.  Y.  727;  Morgan 
v.  Hedstrom,  164  N.  Y.  224,  25  N.  Y.  App.  Div. 
547;  Green  v.  Whitehead.  5  Pa.  Dist.  612,  Sul- 
livan v.  Sullivan  Mfg.  Co.,  24  S.  Car.  341. 
And  see  supra,  this  section,  Nature  of  Statutes 
as  Penal  or  Remedial. 

The  continuance  of  the  default  by  failure  to 
file  reports  in  successive  years  does  not  operate 
to  extend  the  time  within  which  suit  may  be 
brought  upon  a  default.  Stale  Sav.  Bank  v. 
Johnson,  18  Mont.  440,  56  Am.  St.  Rep.  591; 
Losee  v.  Bullard,  79  N.  Y.404;  Trinity  Church 
v.  Vanderbilt,  98  N.  Y.  170;  Chapman  v. 
Lynch,  156  N.  Y.  551.  See  contra,  the  early 
case  of  Nimmons  v.  Tappan,  2  Sweeny  (N.  Y.) 
652. 

Directors  Are  Chargeable  with  Notice  of  a  Stat- 
ute requiring  them  to  file  reports.  Van  Etten 
v.  Eaton,  19  Mich.  187. 

1.  Miscellaneous    Reports    or    Statements.  — 

Lcighton  v.  Campbell,  17  R.  [.  51;  Cady  v. 
Sanford,  53  Vt.  632. 

Mining  Corporation  —  California.  —  As  to  the 
duty  of  directors  of  a  mining  corporation  to 
make  and  post  monthly  statements  under  the 
California  Act  of  April  23,  1880,  see  Hewlett 
v.  Epstein,  63  Cal.  184;  Love-land  7'.  Garner, 
71  Cal.  541;  Beal  v.  Osborne,  72  Cal.  305; 
Schenck  v.  Bandmann,  81  Cal.  231;  Shanklin 
v.  Gray,  rn  Cal.  88;  Miles  v.  Woodward,  115 
Cal.  308. 

This  act  imposes  a  penalty.  Anderson  v. 
Byrnes,  122  Cal.  272. 

2.  Purpose  of  Statutes.  —  Thayer  v.  New  Eng- 
land Lith.  Steam  Printing  Co.,  108  Mass.  523; 
Felker  Standard  Yarn  Co.,  148  Mass.  226; 
Van  Etten  v.  Eaton,  19  Mich.  187;  Garrison  v. 
Howe,  17  N.  Y.  458;  Shaler,  etc.,  Quarry  Co. 
v.  Bliss,  27  N.  Y.  297;  Wallace  v.  Walsh,  125 
N.  Y.  26;  Briggs  v.  Easterly,  62  Barb.  (N.  Y.)  51. 

The  object  of  the  New  York  statute  requir- 
ing the  treasurer  of  a  corporation,  on  request, 
to  furnish  a  statement  of  the  company's  affairs 
to  a  stockholder,  is  to  enable  the  latter  to  de- 
termine from  the  financial  standing  of  the  cor- 
poration the  value  of  his  shares  of  stock. 
French  v.  McMillan,  43  Hun  (N.  Y.)  188;  Mc- 
Crea  v.  Bedell,  (N.  Y.  Super.  Ct.  Gen.  T.)  9 
Misc.  (N.  Y.)  372;  Osborn  v.  Gilliams,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  312. 
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of  the  debts,  default  in  making  the  report  and  the  fact  of  trusteeship  or 
directorship. 1 

Request  for  statement.  —  In  some  cases  officers  or  directors  are  made  liable  for 
refusal  or  neglect  to  file  a  certificate  or  statement  when  requested  to  do  so  by 
a  creditor  or  stockholder.58  In  such  case  there  is  no  liability  without  such 
request,  followed  by  neglect  or  refusal.3 

Filing  False  Report.  Where  a  report  has  been  filed  as  required  by  the  stat- 
ute, the  fact  that  it  contains  false  statements  will  not  render  the  officers  liable 
for  failing  to  file  a  report,  though  they  may  be  liable  under  another  statute 
for  filing  a  false  report.4 

[bb)  Requirements  and  Sufficiency  of  Reports,  ■ — -The  statutes  prescribe  the  persons 
by  whom  such  reports  shall  be  made  and  filed,  the  contents  of  the  reports,5 
and  the  time  when  or  within  which  they  must  be  made  and  filed.6 


1.  Conditions  of  Liability  for  Failure  to  File 
Report. —  Duckworth  v.  Roach,  81  N.  Y.  49; 
Trinity  Church  v.  Vanderbilt,  98  N.  Y.  170; 
Gold  v.  Clyne,  134  N.  Y.  263,  affirming  58  Hun 
(N.  Y.)  419;  Union  Nat.  Bank  v.  Scolt,  53  N. 
Y.  App.  Div.  65. 

Notice  of  Intention  to  Claim  Liability  —  New 
York.  —  In  New  York  under  the  Stock  Corpora- 
tion Law,  §  34,  no  director  or  officer  can  be 
held  liable  to  a  creditor  of  the  corporation  be- 
cause of  the  creation  of  any  excessive  indebt- 
edness, or  because  of  any  failure  to  make  or 
file  an  annual  report,  unless  within  three  years 
after  the  occurrence  of  the  act  or  default  in 
respect  of  which  it  is  sought  to  charge  him, 
such  creditor  shall  have  served  upon  the  di- 
rector or  officer  written  notice  of  his  intention 
to  hold  him  personally  liable.  See  St.  George 
Vineyard  Co.  v.  Fritz,  48  N.  Y.  App.  Div.  233; 
Loeb  v.  Bien,  49  N.  Y.  App.  Div.  638,  63  N.  Y. 
Supp.  202;  Gundlach-Bundschu  Wine  Co.  v. 
Fritz,  49  N.  Y.  App.  Div.  647,  63  N.  Y.  Supp. 
198;  Shepard  v.  Fulton,  55  N.  Y.  App.  Div. 
329;  Staten  Island  Midland  R.  Co.  v.  Hinch- 
cliffe,  (Supm.  Cl.  Spec.  T.)  34  Misc.  (N.  Y.)  624. 

2.  Refusal  to  File  or  Furnish  Report  on  Request. 
—  See  3  Heyd.  Gen.  L.  N.  Y.,  c.  36,  §§30,  52. 

In  New  York  the  treasurer  of  a  corporation 
who,  upon  being  requested  by  a  stockholder 
to  furnish  to  him  a  sworn  statement  of  the 
affairs  of  the  company,  neglects  or  refuses  to 
do  so,  is  liable  to  forfeit  a  certain  sum  to  such 
stockholder.  French  v.  McMillan,  43  Hun  (N. 
Y.)  188;  McCrea  v.  Bedell,  (N.  Y.  Super.  Ct. 
Gen.  T.)  3  Misc.  (N.Y.)  372;  St.  John  v.  Eberlin, 
(Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  585;  Osborn 
v.  Gilliams,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 
Y.)  312. 

Under  N.  Y.  Stock  Corporation  Law,  §  30, 
as  amended  in  1897  and  1901,  any  officer  neg- 
lecting or  refusing  to  file  the  required  report 
within  ten  days  after  written  request  to  do  so 
by  a  creditor  or  stockholder  shall  forfeit  to  the 
people  the  sum  of  fifty  dollars  for  every  day 
he  shall  neglect  or  refuse. 

3.  Nassau  Bank  v.  Brown,  30  N.  J.  Eq.  478. 

4.  Filing  False  Report,  —  Matthews  v.  Patter- 
son, 16  Colo.  215;  Bonnell  v.  Griswold,  80  N. 
Y.  128;  Pier  v.  Hanmore,  86  N.  Y.  95. 

6.  Consult  the  various  statutes. 

As  to  What  Is  or  Is  Not  a  Sufficient  Compliance 
with  the  law  as  to  filing  reports,  see  generally 
State  v.  Fenn,  60  Kan.  306;  Bonnell  v.  Gris- 
wold, 80  N.  Y.  128;  Cornell  v.  Roach,  101  N. 
Y.  373;  Whitaker  v.  Masterton,  106  N.  Y.  277; 


Wallace  v.  Walsh,  125  N.  Y.  27,  affirming  52 
Hun  (N.  Y.)  328;  Noble  v.  Euler,  20  N.  Y. 
App.  Div.  548;  Leonard  v.  Faber,  52  N.  Y. 
App.  Div.  495;  Blake  v.  Wheeler,  18  Hun  (N. 
Y.)496;  Western  Nat.  Bank  v.  Faber,  (Supm. 
Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  467;  American 
Grocery  Co.  v.  Pratl,  161  N.  Y.  649,  affirming 
36  N.  Y.  App.  Div.  152;  Lilienthal  v.  Yueng- 
ling:  (Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  619; 
Githers  v.  Clarke,  158  Pa.  St.  616. 

Verification.  —  As  to  verification  of  reports 
when  required,  see  International  Bank  v. 
Faber,  (C.  C.  A.)  86  Fed.  Rep.  443,  affirming  79 
Fed.  Rep.  919;  Manhattan  Co.  v.  Kaldenberg, 
165  N.  Y.  1,  reversing  27  N.  Y.  App.  Div.  31; 
Glen's  Falls  Paper  Co.  v.  White,  18  Hun  (N. 
Y.)  214;  Leonard  v.  Faber,  52  N.  Y.  App.  Div. 
495;  Novelty  Mfg.  Co.  ».  Connell,  88  II un  (N. 
Y.)  254;  Noble  v.  Euler,  20  N.  Y.  App.  Div. 
548;  Bonnell  v.  Griswold,  80  N.  Y.  128;  Bank 
of  Metropolis  v.  Faber,  38  N.  Y.  App.  Div.  159. 

The  present  statute  in  Are7v  York  does  not 
require  a  verification  of  the  report.  3  Heyd. 
Gen.  Laws,  N.  Y.,  p.  2908,  §30. 

As  to  What  Officers,  and  what  number  of 
them,  must  or  may  make  and  sign  or  verify  a 
report,  see  International  Bank  v.  Faber,  (C. 
C.  A.)  86  Fed.  Rep.  443;  Bolen  v.  Crosby,  49 
N.  Y.  183,  affirming,  International  Bank  v. 
Faber,  79  Fed.  Rep.  919;  Glen's  Falls  Paper 
Co.  v.  White,  18  Hun  (N.  Y.)  214;  Wester- 
field  v.  Raddle,  12  Daly  (N.  Y.)  450,  67 
How.  Pr.  (N.  Y.)  204;  Wallace  v.  Walsh,  125 
N.  Y.  26,  affirming  52  Hun  (N.  Y.)  328;  Man- 
hattan Co.  v.  Kaldenberg,  165  N.  Y.  1;  Bank 
of  Metropolis  v.  Faber,  38  N.  Y.  App.  Div.  159; 
Shultz  v.  Chatfield,  (Supm.  Ct.  Tr.  T.)  17  Misc. 
(N.  Y.)  264. 

As  to  the  Place  of  Filing  Reports  see  Tabor  v. 
Commercial  Nat.  Bank,  (C.  C.  A.)  62  Fed. 
Rep.  383;  Uptegrove  v.  Sch  warzwaelder,  46  N. 
Y.  App.  Div.  20. 

Statement  of  Assets.  —  A  report  stating  that 
the  assets  of  a  corporation  "  did  not  exceed  " 
a  sum  slated  is  not  in  compliance  with  a  stat- 
ute requiring  that  the  amount  of  assets,  "  or 
an  amount  which  its  assets  at  least  equal," 
shall  be  stated.  Lilienthal  v.  Betz,  61  N.  Y. 
App.  Div.  601.  See  also  Lilienthal  -'.  Yueng- 
ling,  (Supm.  Ct.  Tr.  T.)  33  Misc.  (N.  Y.)  619. 

6.  Time  of  Making  and  Filing  Report.  —  See 
Continental  Nat.  Bank  v.  Buford,  107  Fed. 
Rep.  188;  Cameron  v.  Seaman,  69  N.  Y.  396, 
25  Am.  Rep.  212,  reversing  7  Hun  (N.  Y.)  601; 
Butler  v.  Smalley,  101  N.  Y.  71;  Cincinnati 
886     •  Volume  XXI. 


Duties  and  Liabilities 


OF  PRIVA  TE  CORPORA  TIONS.     of  Directors  and  Officers. 


(«•)  Effect  of  Dissolution  of  Corporation  or  Suspension  of  Business.  —  Where  a  Corporation  Is 
Dissolved  1  or  practically  so,  as  where  it  is  bankrupt  and  all  its  property  has  been 
turned  over  to  a  receiver  or  assignee,  or  where  for  other  reason  it  has  ceased 
to  do  business  before  a  given  year,  no  report  need  be  filed  for  that  year,  and 
the  failure  to  file  a  report  imposes  no  liability  on  the  directors.2  But  the 
mere  fact  that  the  corporation  has  ceased  to  transact  business  will  not  justify 
an  omission  to  file  a  report  where  it  does  not  appear  that  the  business  will 
not  be  resumed.3 

Dissolution  After  Default.  —  The  dissolution  of  the  corporation  or  the  abandon- 
ment of  its  business  after  the  debt  sued  on  was  incurred,  and  after  default  in 
filing  the  report,  does  not  relieve  the  directors  from  liability.4 

dd.  For  Signing  False  Reports.  —  Officers  or  directors  of  a  corporation  who 
make  and  sign  a  false  report  or  certificate  of  the  financial  condition  of  the 
corporation  are  in  some  states  made  personally  liable  for  the  debts  of  the 
corporation.5 


Cooperage  Co.  v.  O'Keeffe,  120  N.  Y.  603, 
affirming  44  Hun  (N.  Y.)  64;  Whitney  v.  Cam- 
mann,  137  N.  Y.  342;  Githers  v.  Clarke,  158 
Fa.  St.  616. 

Premature  Report.  —  A  report  made  and  filed 
within  twenty  days  before  January  first  does 
not  satisfy  a  statute  requiring  reports  to  be 
made  within  twenty  days  from  the  first  day  of 
January,  but  such  report  should  be  filed  with- 
in twenty  days  after  that  date.  Cincinnati 
Cooperage  Co.  v.  O'Keeffe,  120  N.  Y.  603. 

A  Slight  Delay  in  filing  the  report,  though 
technically  a  violation  of  the  siatute,  is  not 
sufficient  to  warrant  a  judgment  against  a 
trustee  for  a  very  large  sum,  where  the  plain- 
tiff's condition  was  in  no  way  altered  or 
affected  by  the  delay.  McComb  v.  Belknap, 
(Supm.  Ct.)  30  Abb.  N.  Cas.  (N.  Y.)  119. 

1.  Corporation  Dissolved.  —  Pittsburgh  Re- 
duction Co.  v.  De  Leon,  (Supm.  Ci.  App.  T.) 
29  Misc.  (N.  Y.)  130;  Osborn  v.  Gilliams, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (M.  Y.)  312; 
Brown  v.  Clark,  r  N.  Y.  Annot.  Cas.  55,  81 
Hun  (N.  Y.)  267;  Van  Amburgh  v.  Baker,  81 
N.  Y.  46. 

The  Fact  that  the  Corporation  Is  Insolvent  and 

has  transferred  all  its  property  to  a  creditor 
is  not  sufficient  to  relieve  the  trustees  from 
liability  for  failing  to  file  a  report.  Gans  v. 
Switzer,  9  Mont.  40S.  See  also  Clow  v.  Brown, 
134  Ind.  287;  Wood  v.  Vanderveer,  55  N.  Y. 
App.  Div.  549,  reversing  31  Misc.  (N.  Y.)  557. 

The  Filing  of  a  Report  After  Dissolution  of  the 
Corporation  does  not  raise  a  presumption  that 
business  is  resumed  so  as  to  render  the  direct- 
ors liable  for  previous  default.  Gold  v.  Clyne, 
134  N.  Y.  262.  Nor  are  the  directors  (hereby 
estopped  to  claim  thai  no  report  was  neces- 
sary. Cochran  v.  Smith,  54  N.  Y.  Super.  Ct. 
117. 

Dissolution  Before  Debt  Incurred.  —  Where  the 
corporation  is  dissolved  after  making  an  execu- 
tory contract  for  work  bat  before  performance, 
there  can  be  no  liability  on  the  contract  for 
default  in  filing  a  report,  since  there  is  no 
debt  before  performance.  Gold  v.  Clyne,  134 
N.  Y.  262. 

2.  No  Report  Necessary  Where  Corporation  Has 
Ceased  to  Do  Business. —  H  uguenot  Nat.  Bank  v. 
Stud  well,  74  N.  Y.  621;  Losee  v.  Bullard,  79 
N.  Y.  404;  Bonnell  v.  Griswoid,  80  N.  Y.  128; 
Bruce  v.  Piatt,  80  M.  Y.  379;  Van  Amburgh 
v.  Baker,  81  N.  Y.  46;  Cochran  v.  Smith,  54  N. 


Y.  Super  Ct.  117.  See  also  Carraher  v.  Mulli- 
gan, (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp.  42, 

The  Appointment  of  a  Receiver,  without  final 
decree  of  dissolution,  so  far  dissolves  the  cor- 
poration as  that  no  report  need  thereafter  be 
made.  Huguenot  Nat.  Bank  v.  Studwell,  74 
N.  Y.  621 ;  Cochran  v.  Smith,  54  N.  Y.  Super. 
Ct.  117.  But  see  Jersey  City  First  Nat.  Bank 
v.  Lamon,  130  N.  Y.  366. 

Where  the  Corporation  Never  Actually  Existed 
except  in  contemplation  of  law,  having  never 
transacted  any  business,  and  the  object  for 
which  it  was  formed  having  become  impossible 
to  accomplish,  trustees  are  not  liable  for  fail- 
ure to  file  a  report.  Kirkland  v.  Kille,  99  N. 
Y.  390. 

3.  Cessation  of  Business  Must  Be  Without  Pros- 
pect of  Resumption.  —  Sanborn  v.  Lefferts,  58  N. 
Y.  179;  Jersey  City  First  Nat.  Bank  v.  Lamon, 
130  N.  Y.  366,  reversing  55  Hun  (N.  Y.)  414; 
Brown  v.  Clark,  81  Hun  (N.  Y.)  267,  1  N.  Y. 
Annot.  Cas.  55.  See  also  Whitney  v.  Cam- 
mann,  60  N.  Y.  Super.  Ct.  391,  affirmed  137  N. 
Y.  342. 

The  Mere  Fact  that  the  Corporation  Did  No  Busi- 
ness and  contracted  no  debts  during  any  one 
year  does  not  render  a  report  unnecessary. 
Bradford  v.  Gulley,  10  Colo.  App.  146; 
Thatcher  v.  Salomon,  (Colo.  App.  1901)64  Pac. 
Rep.  368. 

4.  Dissolution  After  Incurring  Debt  and  Making 
Default.  —  Bedford  v.  Sherman.  68  H  un  (N.  Y.) 
317;  Ginsburg  v.  Von  Seggern,  59  N.  Y.  App. 
Div.  595;  Lee  v.  Jacob,  38  N.  Y.  App.  Div.  531. 
See  also  Patterson  v.  Stewart,  41  Minn.  84,  16 
Am.  St.  Rep.  671. 

5.  Officers  Signing  False  Report  Liable  for  Cor- 
porate Debts  —  Colorado.  —  Matthews  v.  Patter- 
son, 16  Colo.  215. 

Indiana.  —  American  Credit-Indemnity  Co. 
v.  Ellis,  156  Ind.  212. 

Massachusetts.  —  Felker  v.  Standard  Yarn 
Co.,  14S  Mass.  226,  150  Mass.  264. 

Montana.  —  Giddings  v.  Holtcr,  19  Mont. 
263. 

New  York.  —  Chittenden  v.  Thannhauser, 
47  Fed.  Rep.  410;  Anderson  v.  Speers,  (Supm. 
Ct.  Spec.  T.)  8  Abb.  N.  Cas.  (N.  Y.)  382;  Bon- 
nell v.  Wheeler,  (Supm.  Ct.  Gen.  T.)  16  Abb. 
Pr.  N.  S.  (N.  Y.)8i;  Bonnell  v.  Griswoid,  89 
N.  Y.  122;  Blake  v.  Griswoid,  103  N.  Y.  429; 
Huntington  v_  Attrill,  118  N.  Y.  365;  Pier  v. 
George,  20  Hun  (N.  Y.)  210,  reversed  86  N.  Y. 
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Certificate  of  Paid-up  stock.  — ■  Thus  directors  or  officers  signing  a  false  certificate 
th  it  the  capital  stock  of  the  corporation  is  fully  paid  are  personally  liable  for 
the  corporate  debts  under  some  statutes.1 

Knowledgo  of  Falsity  on  the  part  of  the  director  or  officer  need  not  be  shown 
in  order  to  hold  him  liable  for  signing  a  false  report,2  unless  the  statute 
imposes  such  liability  only  where  he  signs  a  false  report  knowing  it  to  be 
false.3 

intent  to  Defraud.  —  Under  some  statutes,  in  order  to  hold  directors  liable  it 
must  be  shown  that  they  signed  the  false  reports  wilfully  and  with  intent  to 
defraud. 4  But  under  other  statutes  the  question  of  fraud  or  good  faith  has 
been  held  immaterial,  where  the  defendant  knowingly  signed  a  false  certifi- 
cate or  report.5 

te.  For  Contrai  nng  Excessive  Indebtedness.  — In  several  states  it  is  provided 
that  where  a  corporation  contracts  indebtedness  in  excess  of  its  capital  stock 
paid  in,  or  of  a  certain  proportion  thereof,  the  directors  assenting  thereto  shall 
be  individually  liable  to  creditors  for  such  excess.6    The  statutory  liability  in 


613;  Pier  v.  Hanmore,  86  N.  Y.  05;  Hoff  v. 
HefTord,  (Supm.  Ct.  Eq.  T.)  49  N.  Y.  Supp. 
172;  Brockway  v.  Ireland,  (Supm.  Cl.  Gen. 
T.)  61  How.  Pr.  (N.  Y.)  372;  Parsons  v.  John- 
son, 28  N.  Y.  App.  Div.  1;  Torbett  v.  Eaton, 
4g  Hun  (N.  Y.)  209;  Richards  7.  Crocker  (N. 
Y.  City  Ct.  Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y  ) 
73;  Brandt  v.  Godwin,  (N.  Y.  City  Ct.  Tr.  T.) 
3  N.  Y.  Supp.  807,  15  Daly  (N.  Y.)  456;  Tor- 
bett v.  Godwin,  62  Hun  (N.  Y.)  407;  Bagley, 
etc  ,  Co.  v.  Lennig,  61  N.  Y.  App.  Div.  26. 

Pennsylvania.  —  Githers  v.  Clarke,  158  Pa. 
St.  616. 

Statute  Constitutional.  —  The  New  York  act 
(Laws  1875,  c.  611,  §  21)  making  directors 
signing  a  false  certificate  personally  liable  for 
the  corporate  debts,  is  constitutional.  Hunt- 
ington v.  Attrill,  118  N.  Y.  365. 

A  Director  Is  an  Officer  liable  for  signing  a 
false  report,  within  the  meaning  of  the  New 
York  statute.  Torbett  v.  Eaton,  4g  Hun  (N. 
Y.)  209,  affirmed  113  N.  Y.  623;  Brandt  v. 
Godwin,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y.  Supp. 
807.  15  Daly  (N.  Y.)  456. 

A  Certificate  of  Incorporation  is  not  such  a  cer- 
tificate as  is  contemplated  by  the  New  Jersey 
statute  making  officers  liable  for  filing  false 
certificates.  Thomson-Houston  Electric  Co. 
v.  Murray,  60  N.  J.  L.  20. 

As  to  What  Constitutes  Falsity  in  a  material 
representation  in  a  report  or  certificate,  see 
Pier  v.  Hanmore,  86  N.  Y.  95;  Bonnell  v.  Gris- 
wold,  89  N.  Y.  122;  Blake  v.  Griswold,  103  N. 
Y.  429;  Huntington  v.  Attrill,  42  Hun  (N.  Y.) 
459,  118  N.  Y.  365;  Walton  v.  Godwin.  58  Hun 
(N.  Y.)  87,  610;  Brandt  v.  Godwin,  (N.  Y.  City 
Ct.  Tr.  T.)  3  N.  Y.  Supp.  807,  15  Daly  (N.  Y.) 
456;  Butler  v.  Smalley,  101  N.  Y.  71;  Young 
v.  Godwin.  (C.  PI.  Gen.  T.)  19  N.  Y.  Supp.  656. 

1.  False  Certificate  of  Paid-up  Stock.  —  George 
Woods  Co.  v.  Storer,  144  Mass.  399;  Waters  v. 
Quimby,  27  N.  J.  L.  198,  296,  affirmed  28  N. 
f.  L.  533;  Ferguson  v.  Gill,  64  Hun  (N.  Y.) 
284,  74  Hun  (N.  Y.)  566;  Van  Vleet  v.  Jones, 
75  Hun  (N.  Y.)  340;  Taylor  v.  Thompson, 
(Supm.  Ct.)  66  How.  Pr.  (N.  Y.)  102;  Blake  v. 
Griswold,  103  N.  Y.  429;  Hatch  v.  Attrill,  118 
N.  Y.  383;  Bob?;.  Ridder,  12  Daly  (N.  Y.)  329. 

2.  Knowledge  of  Falsity  Need  Not  Be  Shown.  — 
Torbett  v.  Eaton,  49  Hun  (N.  Y.)  209,  affirmed 
113  N.  Y.  623;  Huntington  v.  Attrill,  118  N. 


V.  365,  affirmed  42  Hun  (N.  Y.)  459;  Brandt  u. 
Godwin,  (N.  Y.  City  Ct.  Tr.  T.)  3  N.  Y.  Supp. 
807,  15  Daly  (N.  Y.)  456. 

3.  knowledge  of  Falsity  Held  Essential.  —  Mat- 
thews v.  Patterson,  16  Colo.  215:  Pier  v.  Han- 
more, 86  N.  Y.  gs;  Pier  v.  George,  86  N.  Y. 
613;  Van  Vleet  v.  Jones,  75  Hun  (N.  Y.)  340. 

4.  Intent  to  Defraud.  —  Felker  v.  Standard 
Yarn  Co.,  150  Mass.  264;  Pier  v.  Hanmore,  86 
N.  Y.  95;  Pier  v.  George,  86  N.  Y.  613;  Bon- 
nell v.  Griswold.  89  N.  Y.  122;  Van  Vleet 
Jones,  75  Hun  (N.  Y.)  340. 

5.  Chittenden  v.  Thannhauser,  47  Fed.  Rep. 
410. 

6.  Directors  Liable  for  Incurring  Excessive  In- 
debtedness.—  United  States.  —  Horner  v.  Hen- 
ning,  93  U.  S.  228;  James  H.  Rice  Co.  r. 
Libbey,  (C.  C.  A.)  105  Fed.  Rep.  825;  Knower 
v.  Haines,  31  Fed.  Rep.  513,  85  Fed.  Rep.  821; 
White  v.  How,  3  McLean  (U.  S.)  in. 

California.  —  Irvine  v.  McKeon,  23  Cal.  472; 
Moore  v.  Lent,  81  Cal.  502. 

Georgia.  —  Banks  v.  Darden,  18  Ga.  318; 
Robinson  v.  Bealle,  20  Ga.  275;  Hargroves  v. 
Chambers,  30  G a.  580. 

Illinois.  —  Low  v.  Buchanan,  94  111.  76; 
Lewis  v.  Montgomery,  145  111.  30,  affirming  48 
111.  App.  282;  Woolverton  v.  George  H.  Taylor 
Co.,  43  111.  App.  424;  Woolverton  v.  Taylor, 
132  111.  197,  22  Am.  St.  Rep.  521;  Buchanan  v. 
Bartow  Iron  Co.,  3  111.  App.  191. 

Indiana.  —  Aimen  v.  Hardin,  60  Ind.  119; 
Schofield  v.  Henderson,  67  Ind.  258. 
Iowa.  —  Heald  v.  Owen,  79  Iowa  23. 
Kentucky.  —  Guenther  v.  Baskett  Coal  Co., 
(Ky.  1899)  52  S.  W.  Rep.  931. 

Massachusetts.  —  Merchants'  Bank  v.  Steven- 
son, 10  Gray  (Mass.)  232;  Barre  First  Nat. 
Bank  v.  Hingham  Mfg.  Co.,  127  Mass.  563; 
Thacher  v.  King,  356  Mass.  490. 

Missouri.  —  Kritzer  v.  Woodson,  ig  Mo.  327. 
Ne7v  Hampshire.  — Swan  v.  Burnham,  70  N. 
H.  580.    See  also  Niagara  Bridge  Works  v. 
Jose,  sg  N.  H.  81. 

Ne?v  York.  —  Robinson  v.  Attrill,  (Supm. 
Ct.  Spec.  T.)  66  How.  Pr.  (N.  Y.)  121 ;  Tall- 
madge  v.  Fish  lei  II  Iron  Co.,  4  Barb.  (N.  Y.) 
382;  Anderson  v.  Speers,  21  Hun  (N.  Y.)  568, 
5g  How.  Pr.  (N.  Y.)  421;  Lovelace  v.  Dorran, 
(Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  278;  Mot- 
ley v.  Pratt,  (C.  PI.  Spec.  T.)  13  Misc.  (N.  Y.) 
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such  case  is  limited  to  debts  in  excess  of  the  capital  stock  1  and  arises  only 
where  debts  are  contracted  in  excess  of  the  capital  stock.2 

Assent  to  Creation  of  Debt  Essential.  —  Under  such  a  statute  a  director  cannot  be 
held  liable  unless  he  has  assented  to  the  creation  of  the  excess  debt;3  and  it 
has  been  held  that  the  assent  must  have  been  given  to  the  particular  debt 
sued  on.4  The  assent  must  be  given  before  the  indebtedness  is  created.  A 
director  who  merely  recognizes  or  fails  to  dissent  from  a  debt  ahead}'  con- 
tracted without  his  knowledge,  is  not  liable.5  Moreover,  the  assent  must  be 
given  by  a  director  in  his  capacity  as  such,  acting  concurrently  with  a  majority 
of  the  board.6 

Defendant  Must  Have  Been  a  Director.  —  The  liability  attaches  Only  to  those  who 
were  directors  at  the  time  the  debts  were  so  incurred.7 

Exhaustion  of  Corporate  Assets.  — ■  In  Tennessee  it  is  held  that  the  liability  of  a 
director  can  be  enforced  only  after  the  corporate  assets  have  been  exhausted 
without  satisfaction  of  the  debt  sued  on.8 


758;  Patterson  v.  Robinson,  116  N.  Y.  193,  37 
Hun  (N.  Y.)  341;  McComb  v.  Kellogg,  (Supm. 
Ct.  Gen.  T.)  1  N.  Y.  Supp.  206;  National  Bank 
v.  Dillingham,  147  N.  Y.  603,  49  Am.  St.  Rep. 
692;  Whitney  v.  Wilcox,  58  N.  Y.  App.  Div. 
57;  Whitney  v.  Pugh,  58  N.  Y.  App.  Div.  316. 

Ohio.  —  Sturges  v.  Burton,  8  Ohio  St.  215,  72 
Am.  Dec  582. 

Oklahoma.  —  Rogers  v.  Bonnett,  2C)kla.  553. 

Pennsylvania.  —  Margarge  v.  Ziegler,  9  Pa. 
Super.  Ct.  438,  43'  W.  N.  C.  (Pa.)  466;  Green 
v.  Whitehead,  5  Pa.  Dist.  613. 

Tennessee. — Allison  v.  Coal  Creek,  etc., 
Coal  Co.,  87  Tenn.  62;  Albit/.tigui  v.  Guada- 
lupe, etc.,  Min.  Co.,  92  Tenn.  598;  Moulton  v. 
CDnnill-Hall-McLester  Co.,  93  Tenn.  377; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634,  49  Am.  St.  Rep.  943;  Web- 
ster v.  Whitworth,  (Tenn.  Ch.  1901)  63  S.  W. 
Rep.  290. 

Vermont.  — Windham  Provident  Sav.  Inst.  v. 
Sprague,  43  Vt.  502.  See  also  Bassett  v.  St. 
Albans  Hotel  Co.,  47  Vt.  313. 

Creditor's  Knowledge  of  Illegality  No  Defense. 
—  Swan  v.  Burnham,  70  N.  H.  580. 

Survival  of  Action.  —  A  cause  of  action  to  en- 
force the  liability  of  directors  assenting  to  the 
creation  of  excess  indebtedness  survives,  and 
may  be  brought  against  a  director's  personal 
representative.  Hudson  v.  Parker  Mach.  Co., 
173  Mass.  242;  McComb  v.  Kellogg,  (Supm. 
Ct.  Gen.  T.)  1  N.  Y.  Supp.  206. 

As  to  When  an  Action  Will  Be  Barred  by  the 
statute  of  limitations,  see  Swan  v.  Burnham, 
70  M.  H.  580;  Bassett  v.  St.  Albans  Hotel  Co., 
47  Vt.  313. 

The  Expiration  of  the  Corporation's  Charter  does 
not  extinguish  the  liability  of  directors  for  in- 
curring excess  indebtedness.  Hargroves  v. 
Chambers,  30  Ga.  580. 

1.  Liability  Limited  to  Excess  Debts.  —  Patter- 
son v.  Robinson,  37  Hun  (N.  Y.)  341  ;  Moulton 
v.  Connell-Hall-McLester  Co.,  93  Tenn.  377; 
Sturges  v.  Burton,  8  Ohio  St.  215,  72  Am.  Dee. 
582. 

2.  Liability  Arises  Only  Where  Excess  Debts  Are 
Contracted.  —  Aimcn  v.  Hardin,  60  Ind.  119; 
Lewis  v.  Montgomery.  145  III.  30;  Kritzer  v. 
Woodson,  19  Mo.  327;  Albitztigui  v.  Guada- 
lupe, etc.,  Min.  Co.,  92  Tenn.  598. 

As  to  What  Constitutes  an  Indebtedness  in  ex- 
cess of  the  prescribed  amount,  see  Moore  7/. 
Lent,  81  Cal.  502;  Green  v.  Whitehead,  5  Pa. 


Dist.  613;  Tradesman  Pub.  Co.  v.  Knoxville 
Car  Wheel  Co.,  95  Tenn.  634,  49  Am.  St.  Rep. 
943;  Webster  v.  Whitworth,  (Tenn.  Ch.  1901) 
63  S.  W.  Rep.  290. 

The  renewal  of  a  noie  is  not  an  increase  of 
indebtedness  rendering  the  directors  liable  on 
the  new  note,  although  the  indebiedness  repre- 
sented by  the  note  is  in  excess  of  the  amount 
limited.    National  Bank  v.  Paige,  53  Vt.  452. 

Debts  to  Directors  Themselves  are  not  to  be  in- 
cluded in  computing  the  corporate  indebted- 
ness under  a  statule  making  directors  liable 
for  excess  debts.  McClave  v.  Thompson,  36 
Hun  (N.  Y.)  365.  But  see  contra,  Thacher  v. 
King,  156  Mass.  490. 

3.  Director  Not  Liable  Unless  Assenting  to 
Creation  of  Debt.  —  Lewis  v.  Montgomery,  145 
111.  30;  Schofield  v.  Henderson,  67  Ind.  258; 
Patterson  v.  Robinson,  36  Hun  (N.  Y.)  622,  37 
Hun  (N.  Y.)  341,  116  N.  Y.  193;  Allison  v.  Coal 
Creek,  etc..  Coal  Co.,  87  Tenn.  62;  Trades- 
man Pub.  Co.  v.  Knoxville  Car  Wheel  Co.,  95 
Tenn.  634,  49  Am.  St.  Rep.  943.  But  see 
B  inks  -r.  Harden,  18  Ga.  318. 

4.  Assent  to  Particular  Debt.  —  Allison  v.  Coal 
Creek,  etc.,  Coal  Co.,  87  Tenn.  60;  Tradesman 
Pub.  Co.  v.  Knoxville  Car  Wheel  Co.,  95 
Tenn.  634,  49  Am.  St.  Rep.  943. 

The  assent  must  be  given  by  some  affirma- 
tive voluntary  act,  or  some  active  participation 
or  co-operation  in  the  particular  transaction 
out  of  which  the  indebtedness  arose.  Lewis 
v.  Montgomery,  145  111.  30. 

5.  Assent  Must  Be  Prior  to  Contraction  of  Debt. 
—  Lewis  v.  Montgomery,  145  111.  30,  affirming 
48  111.  App.  282;  Patierson  v.  Robinson,  36 
Hun  (N.  Y.)  622. 

6.  Tradesman  Pub.  Co.  v.  Knoxville  Car 
Wheel  Co.,  95  Tenn.  634,49  Am.  St.  Rep.  943; 
Webster  v.  Whitworth,  (Tenn.  Ch.  1901)  63  S. 
W.  Rep  290. 

7.  No  Liability  Unless  Defendant  Was  a  Director 
When  Indebtedness  Was  Incurred.  -  Schofield  v. 
Henderson,  (>y  Ind.  258;  Anderson  z>.  Speets, 
(Supm.  Ct.  Spec.  F\)"8  Abb.  N.  Cas.  (N.  Y.) 
382,  58  How.  Pr.  (N.  Y.)  68;  Bole  v.  West 
View  Oil  Co.,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  98; 
Windham  Provident  Sav.  Inst.  v.  Sprague,  43 
Vt.  502.  See  also  infra,  this  section,  Persons 
Liable. 

8.  Exhaustion  of  Corporate  Assets.  —  Allison  v. 
Coal  Creek,  etc..  Coal  Co.,  87  Tenn.  60; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
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The  Statutory  Liability  Is  for  the  Benoflt  of  All  the  Creditors  whose  debts  are  in  excess 
oi  the  capital  stock,  and  an  action  to  enforce  such  liability  must  be  brought  by 
all  such  creditors  jointly,  or  by  one  of  them  for  the  benefit  of  all.1 

(d)  Debts  to  Which  Liability  Extends.  —  The  personal  liability  of  officers  and 
direct  >rs  for  corporate  debts  under  the  several  statutes  just  considered  extends 
in  general  to  all  the  debts  of  the  corporation,  unless  specially  restricted  by 
the  statute.3  The  debt  must  be  an  obligation  giving  a  present  right  of  action 
a  |  linst  the  corporation.  The  liability  of  the  defaulting  directors  is  measured 
by  the  obligation  of  the  corporation,  and  if  for  any  reason  the  debt  is  not 
enforceable  against  the  corporation,  it  cannot  be  enforced  against  the  trustees 
or  directors.3  Conversely  a  director  may  be  charged  with  any  valid  debt 
against  the  corporation  which  is  enforceable  against  it.4 

Time  of  Contraction  or  Maturity  of  Debt.  —  The  question  what  debts  are  to  be 
included  when  considered  with  reference  to  the  time  when  they  were  contracted 
or  when  they  fall  due,  is  to  be  determined  by  the  terms  of  the  particular  stat- 
ute creating  the  liability.5 


Go..  95  Tenn.  634.,  49  Am.  St.  Rep.  943;  Web- 
ster v,  Whitworth,  (Tenn.  Ch.  1901)  63  S.  VV. 
Rep.  290. 

1.  Action  Must  Be  for  Benefit  of  All  the  Credit- 
ors. —  Ho:nor  v.  H.-nning,  93  U.  S.  228; 
Anderson  v.  Speers,  21  Hun  (N.  Y.)  568,  59 
How  Pr.  (N.  Y.)  421,  8  Abb.  N.  Cas.  (N.  Y.) 
455;  National  Bank  v.  Dillingham,  147  N.  Y. 
603,  49  Am.  St.  Rep.  692;  American  Grocery 
Co.  v.  Flint,  5  N.  Y.  App.  Div.  263;  Moulton 
v.  Connell-Hall-McLcster  Co.,  93  Tenn.  377; 
Tradesman  Pub.  Co.  v.  Knoxville  Car  Wheel 
Co.,  95  Tenn.  634,  49  Am.  St.  Rep.  943. 

2.  As  to  What  Are  Debts  within  the  meaning 
of  the  statutes,  see  Chase  v.  Curtis,  113  U.  S. 
452;  Tabor  v.  Commercial  Nat.  Bank,  (C.  C. 
A.)  62  Fed.  Rep  383;  Swancoat  v.  Remsen, 
78  Fed.  Rep.  592;  Armstrong  v.  Cowles,  44 
Conn.  44;  Child  v.  Boston,  etc.,  Iron  Works, 
137  Mass.  516,  50  Am.  Rep.  328;  Felker  v. 
Standard  Yarn  Co.,  148  Mass.  226;  Kirkland 
v.  Kille,  99  N.  Y.  390;  Brand  v.  Godwin,  15 
Daly(N.  Y.)  456;  Esmond  v.  Bullard,  16  Hun 
(N.  Y.)  65;  Morgan  v.  Hedstrom,  164  N.  Y.  224, 
affirming  25  N.  Y.  App.  Div.  547;  Victory 
Webb  Printing,  etc..  Mfg.  Co.  v.  Beecher,  26 
Hun  (N.  Y.)  48;  Green  v.  Easton,  74  Hun  (N. 
Y.)  329;  Lewis  v.  Armstrong,  (Supm.  Ct.  Spec. 
T.)  8  Abb.  N.  Cas.  (N.  Y.)  385;  Allen  v.  Clark, 
108  N.  Y.  272,  reversing  43  Hun  (N.  Y.)  377; 
Witherow  v.  Slayback,  158  N.  Y.  649,  70  Am. 
St.  Rep.  507,  reversing;  (N.  Y.  Super.  Ct.  Gen. 
T.)  11  Misc.  (N.  Y.)  526;  Kraft  v.  Coykendall, 
34  Hun  (N.  Y.)  285;  Ferguson  v.  Gill,  64  Hun 
(N.  Y.)  284;  Kurtz  v.  Wigton,  34  W.  N.  C. 
(Pa.)  219;  Leighton  v.  Campbell,  17  R.  I.  51. 
See  generally  the  title  Debt,  vol.  8,  p.  982. 

Debts  Due  in  Other  States  mav  be  enforced 
against  directors  as  well  as  debts  contracted 
and  due  within  the  state.  Sears  v.  Waters,  44 
Hun  (N.  Y.)  101. 

Interest.  —  A  j udgment  against  a  director  for 
a  debt  of  the  corporation  may  include  interest 
on  the  debt.  Western  Nat.  Bank  v.  Faber, 
(Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  Y.)  467. 

3.  Debt  Must  Be  Enforceable  Against  the  Cor- 
poration.—  National  Park  Bank  v.  Remsen, 
43  Fed.  Rep.  226;  Rathbun  v.  Snow,  123  N. 
Y.  343;  Vernon  v.  Palmer,  (N.  Y.  Super.  Ct. 
Tr.  T.)62  How.  Pr.  (N.  Y.)  425;  Norris  v.  De 
Wolf,  12  Hun  (N.  Y.)  666;  Jones  v.  Barlow,  62 
N.  Y.  202;  Whitney  Arms  Co.  v.  Barlow,  63 


N.  Y.  62,  20  Am.  Rep.  504,  68  N.  Y.  34;  Trinity 
Church  v.  Vanderbilr,  98  N.  Y.  170;  Western 
Nat.  Bank  v.  Faber,  (Supm.  Ct.  Tr.  T.)  29 
Misc.  (N.  Y.)  467;  Gold  v.  Clyne,  134  N.  Y. 
262,  affirming  58  Hun  (N.  Y.)  419;  Sherman 
v.  Slayback,  58  Hun  (N.  Y.)  255.  See  Carra- 
her  v.  Mulligan,  (Supm.  Ct.  Gen.  T.)  8  N.  Y. 
Supp.  42. 

4.  Director   Liable  for  Enforceable  Debts.  — 

Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20 
Am.  Rep.  504. 

If  a  debt  exists  against  the  corporation  to 
which  it  has  no  good  defense  at  law  or  in 
equity,  the  stalutory  liability  attaches.  Union 
Nat.  Bank  v.  Scoit,  53  N.  Y.  App.  Div.  65. 

The  Payment  of  the  Debt  by  the  Corporation  in 
its  promissory  notes  does  not  cancel  the  in- 
debtedness nor  relieve  the  directors.  Deming 
v.  Puleston,  35  N.  Y.  Super.  Ct.  309. 

5.  Time  of  Contraction  or  Maturity  of  Debt.  — 
See  generally  Providence  Steam  Engine  Co. 
v.  Hubbard,  101  U.  S.  188;  Garrison  v.  Howe, 
17  N.  Y.  458;  Carley  v.  Hodges,  19  Hun  (N. 
Y.)  187;  Ginsburg  v.  Von  Seggern,  59  N.  Y. 
App.  Div.  595;  Slraus  v.  Sage,  (C.  PI.  Gen.  T.) 
10  Misc.  (N.  Y.)  118,  reversing  5  Misc.  (N.  Y.) 
255;  Smith  v.  Sage,  (N.  Y.  Super.  Ct.  Spec. 
T.)  5  Misc.  (N.  Y.)  257;  Witherow  v.  Slayback, 
(N.  Y.  Super.  Ct.  Gen.  T.)  11  Misc.  (N.  Y.)  526, 
reversed  158  N.  Y.  649;  Lee  v.  Jacob,  38  N.  Y. 
App.  Div.  531. 

Under  the  Colorado  statute  the  liability  of 
directors  for  failure  to  file  the  annual  report 
covers  all  debts  contracted  by  the  company 
during  the  year  preceding  the  time  when  the 
report  should  have  been  made  and  all  debts 
contracted  afterwards  until  the  making  of  the 
report.  Colorado  Fuel,  etc.,  Co.  v.  Lenhart, 
6  Colo.  App.  511.  See  also  Bradford  v.  Gulley, 
10  Colo.  App.  146. 

Under  Pub.  Acts  Mich.  1885,  No.  232,  §  12, 
directors  wilfully  neglecting  to  make  the  re- 
quired annual  reports  are  liable  for  debts  con- 
tracted after  and  pending  the  default.  Sagi- 
naw Bank  v.  Pierson,  112  Mich.  410;  M.  I. 
Wilcox  Cordage,  etc.,  Co.  v.  Mosher,  114 
Mich.  64. 

The  Liability  of  Officers  for  Signing,  a  False 
Report  extends  only  to  debts  contracted  after 
the  filing  of  the  report.  Giddings  v.  Holter, 
19  Mont.  263;  Torbeit  v.  Godwin,  62  Hun  (N. 
Y.)  407;  Young  v.  Godwin,  (C.  PI.  Gen.  T.)  19 
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(e)  Persons  Liable.  —  In  general,  officers  and  directors  who  are  acting  as  such 
at  the  time  of  a  default  in  making  and  filing  a  required  report,  or  of  a  viola- 
tion of  a  statute,  and  only  such,  are  liable  for  the  corporate  debts  under  the 
statutes.1 

Defaults  Before  Officer  Became  Such.  —  Officers  and  directors  cannot  be  held  liable 
for  the  defaults  of  their  predecessors,  but  are  liable  only  for  debts  contracted 
after  they  came  into  office  and  where  they  are  themselves  in  default.2 

A  Person  Who  Has  Ceased  to  Be  an  Officer  or  director  cannot  be  held  liable  for 
debts  contracted  or  default  made  by  his  successors  in  office.3  Thus  a 
director  who  resigned  after  the  debt  was  incurred,  but  before  default,  is  not 
liable.4    But  a  director  cannot  escape  liability  by  a  resignation  after  default.5 

A  Director  Holding  Over  after  the  expiration  of  his  term  of  office  is  liable  under 
the  statutes.6 

Proof  of  Official  Character.  —  The  fact  that  the  defendant  was  a  director  when 
the  debt  was  contracted  is  sufficiently  proved  by  the  minute  books  of  the  cor- 
poration, which  are  competent  evidence  for  that  purpose.7  And  where  the 
books  cannot  be  produced,  as  where  they  are  lost,  the  fact  that  the  defendant 
was  elected  and  acted  as  an  officer  may  be  proved  by  oral  evidence.* 


N.  Y.  Supp.  656;  Woods  v.  Godwin,  (C.  PI. 
Gen.  T.)  19  N.  Y.  Supp.  658;  Ashley  v.  God- 
win, (C  PI.  Gen.  T.)  19  N.  Y.  Supp.  658;  Bag- 
ley,  etc.,  Co.  v.  Lennig,  61  N.  Y.  App.  Div.  26. 
Contra,  under  Pub.  Stat.  Mass.,  c.  160,  §  60; 
Felker  v.  Standard  Yarn  Co.,  148  Mass.  226. 
And  see  Waters  v.  Quimby,  27  N.  J.  L.  296, 
affirmed  28  N.  J.  L.  533. 

1.  Persons  Liable  —  Generally.  —  Providence 
Steam-Engine  Co.  v.  Hubbard,  101  U.  S.  188; 
State  v.  Cox,  88  Ind.  254.;  McHarg  v.  East- 
man, 7  Robt.  (N.  Y  )  T37.  See  Morgan  v. 
Hedstrom,  25  N.  Y.  App.  Div.  547. 

An  action  cannot  be  maintained  under  the 
statutes  against  one  not  a  trustee.  Briggs  v. 
Easterly.  62  Barb.  (M.  Y.)  51. 

A  Person  Elected  a  Director  but  Who  Has  Not 
Accepted  the  Office  cannot  be  held  liable  under 
the  statutes.  Cameron  v.  Seaman,  69  N.  Y. 
396,  25  Am.  Rep.  212. 

As  to  what  is  sufficient  proof  of  acceptance 
to  held  a  director  liable,  see  Utiion  Bank  v. 
Keim,  52  M.  Y.  App.  Div.  135. 

The  Fact  that  a  Director  Was  a  Creditor  of  the 
Corporation  is  no  defense  to  an  action  to  en- 
force his  personal  liability  for  signing  a  false 
report.  Richards  v.  Crocker,  (W.  Y.  Cilv  Ct. 
Spec.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  73. 

The  Fact  that  a  Director  Served  Gratuitously 
will  not  relieve  him  from  liability  to  creditors. 
Michelson  v.  Pierce,  107  Wis.  85. 

2.  Officers  Not  Liable  for  Default  of  Predecessors. 
—  Providence  Steam-Engine  Co.  v.  Hubbard, 
101  U.  S.  188;  Austin  v  Betlin,  13  Colo.  198; 
Bank  of  Mut.  Redemption  r.  Hill,  56  Me.  385, 
g6  Am.  Dec.  470;  Vincent  v.  Sands,  (N.  Y. 
Super.  Ct.  Gen.  T.)  ir  Abb.  Pr.  N.  S.  (N.  Y.) 
366,  42  How.  Pr.  (N.  Y.)  231;  Boughton  v. 
Otis,  21  M.  Y.  261. 

3.  Debts  Contracted  or  Defaults  Made  After 
Director  Ceased  to  Be  Such.  —  Schofield  v.  Hen- 
derson, 67  Ind.  258;  Vincent  7'.  Sands,  (N.  Y. 
Super.  Ct.  Gen.  T.)  ir  Abb.  Pr.  N.  S.  (N.  Y.) 
366,  42  How.  Pr.  (M.  Y.)  231;  Shaler,  etc.. 
Quarry  Co.  v.  Bliss,  27  N.  Y.  297;  Craw  v. 
Easterly,  54  N.  Y.  679;  Sinclair  v.  Dwight,  9 
N.  Y.  App.  Div.  297,  affirmed  158  N.  Y.  607; 
Philadelphia,  etc.,  Coal,  etc.,  Co.  v.  Hotchkiss, 
82  N.  Y.  471;  Chemical  Nat.  Bank  v.  Colwell, 
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132  N.  Y.  250.  See  also  Sanborn  v.  Lefferts, 
(Ct.  App.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  42. 

4.  Resignation  Before  Default. —  In  re  National 
Bank,  (1899)  2  Ch.  629;  Jackson  v.  Clifford,  5 
App.  Cas.  (D.  C.)  312;  Blake  v.  Wheeler,  18 
Hun  (N.  Y.)  496;  Bruce  v.  Piatt,  80  N.  Y.  379; 
Van  Amburgh  v.  Baker,  81  N.  Y.  46. 

5.  Resignation  After  Default.  —  Osborn  v. 
Gilliams,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
312.    See  also  Nix  v.  Miller,  26  Colo.  203. 

A  trustee  who  resigns  after  default  in  filing 
a  report  is  not  liable  for  debts  thereafter  ac- 
cruing, but  only  for  debts  accrued  before  such 
resignation.  Blake  v.  Wheeler,  18  Hun  (N. 
Y.)  496. 

The  Treasurer  of  a  Corporation  cannot  escape 
the  statutory  liability  for  failing  to  furnish  to 
a  stockholder  a  statement  of  the  company's 
affairs,  after  being  requested  to  do  so.  by  re- 
signing his  office.  Osborn  v.  Gilliams,  (Supm. 
Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  312. 

6.  Director  Holding  Over.  —  Jenet  v.  Nims,  7 
Colo.  App.  88;  Seebeck  v.  King,  (Supm.  Ct. 
Tr.  T.)  34  Misc.  (N.  Y.)  483;  Tysen 
v.  Fritz,  44  N.  Y  App.  Div.  562;  Deming  v. 
Puleston,  35  N.  Y.  Super.  Ct.  309;  Reed  v. 
Keese,  37  N.  Y.  Super.  Ct.  269.  See  also  Bank 
of  Metropolis  v.  Faber,  38  N.  Y.  App.  Div.  159; 
Jersey  City  First  Nat.  Bank  v.  Lamon,  130  N. 
Y.  366;  Sanborn  v.  Lefferts.  (Ct.  App.)  16  Abb. 
Pr.  N.  S.  (N.  Y.)  42. 

An  Officer  Will  Not  Be  Presumed  to  Hold  Over 
so  as  to  be  liable  for  failure  to  file  a  report, 
but  the  plaintiff  must  prove  this  fact.  Phila- 
delphia, etc.,  Coal,  etc.,  Co.  v.  Hotchkiss.  8a 
N.  Y.  471. 

A  Director  Who  Continues  to  Act  as  Such  After 
Resigning  his  office  will  be  liable  for  default 
made  after  his  resignation.  Western  Nat.  Bank 
v.  Faber,  (Supm.  Ct.  Tr.  T.)  29  Misc.  (N.  YO467. 

7.  Leonard  t.  Faber,  52  N.  Y.  App.  Div. 
495;  St.  George  Vineyard  Co.  Fritz,  48  N. 
Y.  App.  Div.  233. 

8.  Proof  by  Oral  Tostimony.  —  Hudson  v. 
Parker  Mach.  Co.,  173  Mass.  242. 

That  a  Referee's  Finding  that  the  Defendant 
Was  a  Trustee  will  not  be  disturbed  on  appeal, 
r.ee  Jersev  City  First  Nat.  Bank  v.  Lamon,  130 
N.  Y.  366. 
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Estoppel  to  Deny  Official  Character.  —  A  person  who  has  accepted  the  position  of 

directoi  and  acted  as  such  cannot  escape  liability  for  failure  to  file  a  report  on 
the  ground  that  he  was  not  eligible  as  a  director,1  or  that  his  election  was 
invalid.1  Persons  elected  officers  and  serving  as  such  may  be  held  liable 
under  the  statutes  notwithstanding  irregularities  in  their  election.3 

Joint  and  Several  Liability.  -  Where  the  statute  makes  the  directors  jointly 
and  severally  liable  for  the  corporate  debts,  in  certain  cases,  a  creditor  may 
sue  all  the  directors  or  one  or  more.'1 

(f)  who  May  Enforce  Liability.  — The  personal  liability  of  a  director  for  failure 
i  i  file  annual  reports  may  be  enforced  by  any  person  entitled  to  enforce  the 
debt  in  question  against  the  corporation,  whether  he  be  the  original  creditor5 
or  his  assignee.6  The  statutory  liability  can  be  enforced  by  creditors  only 
and  not  by  a  stockholder  as  such.7 

Enforcement  by  Director.  —  It  has  been  held  that  a  director,  being  chargeable 
equ  illy  with  his  co-directors  with  the  duty  of  filing  reports,  cannot  maintain 
.in  action  against  a  co-director,  upon  default  in  filing  a  report,  for  a  debt  due 
him  from  the  corporation,  nor  can  such  action  be  maintained  by  his  assignee.8 

A  Single  Creditor  may  invoke  the  statutory  remedy.9 

(g)  Necessity  for  Judgment  Against  Corporation.  —  The  liability  of  officers  and 
directors  under  the  statutes  is  ordinarily  primary,  the  debt  for  which  they  are 


1.  Donnelly  v.  Pancoast,  15  N.  Y.  App.  Div. 
323,  4  N.  Y.  Annot.  Cas.  237;  St.  George  Vine- 
yard Co.  v.  Fritz,  48  N.  Y.  App.  Div.  233. 

2.  Halstead  v.  Dodge,  51  N.  Y.  Super.  Ct. 
169;  Union  Nat.  Rank  v.  Scott,  53  N.  Y.  App. 
Div.  65.  See  also  Wallace  v.  Walsh,  125  N. 
Y.  26.  But  see  Craw  v.  Easterly,  4  I.ans.  (N. 
Y.)  513. 

3.  Providence  Steam-Engine  Co.  v.  Hub- 
bird,  101  U.  S.  1S8;  Thayer  v.  New  England 
Lith.  Steam  Printing  Co.,  108  Mass.  523. 

4.  Joint  and  Several  Liability.  —  Fitzgerald  v. 
Wei  lenbecK,  76  Fed.  Rep.  695;  Patterson  v. 
Stewart,  41  Minn.  84,  16  Am.  St.  Rep.  671; 
Wilson  Mfg.  Co.  v.  Schwind,  (N.  Y.  Super. 
Ct.  Spec.  T.)  5  Misc.  (N.  Y.)  205;  Kugelman 
v.  Hirschman,  (N.  Y.  City  Ct.  Gen.  T.)  22 
Misc.  (N.  Y.)  533,  affirmed  23  Misc.  (N.  Y.) 
773;  Milsom  Rendering,  etc.,  Co.  v.  Baker,  16 
N.  Y.  App.  Div.  581;  State  Bank  v.  Andrews, 
(N.  Y.  Citv  Ct.  Gen.  T.)  18  N.  Y.  Supp.  167, 
affirmed  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  394; 
Halstead  v.  Dodge,  51  N.  Y.  Super.  Ct.  169. 

Death  of  One  Defendant  —  Action  Against  Sur- 
vivor. —  Where  directors  failing  to  file  an  an- 
nual report  are  jointly  liable  for  the  corporate 
debts,  and  one  of  them  dies  before  suit 
brought,  his  executor  cannot  be  sued  jointly 
with  the  survivors,  and  if  he  dies  after  suit 
brought  against  all,  it  is  optional  with  the 
plaintiffs  to  bring  in  his  administrator  or  pro- 
ceed against  the  survivors  without  doing  so. 
Githers  v.  Clarke,  158  Pa.  St.  616. 

5.  Creditor  May  Enforce  Liability.  —  Woolver- 
ton  v.  George  H.  Taylor  Co.,  43  111.  App.  424; 
Manhattan  Co.  v.  Kaldenberg,  27  N.  Y.  App. 
Dir.  31;  Ferguson  v.  Gill,  74  Hun  (N.  Y.)  566; 
Killen  v.  Barnes,  106  Wis.  546.  See  generally 
cases  cited  throughout  this  section. 

Estoppel  of  Creditor.  —  Where  the  directors  of 
a  corporation  going  out  of  business  omitted  to 
file  a  report  upon  the  advice  of  a  creditor,  it 
was  held  that  such  creditor  was  estopped  to 
assert  a  right  of  action  against  the  directors 
personally  for  his  debt.  Fikhorn  Trading  Co. 
v.  Tacoma  Min.  Co.,  16  Mont.  322. 
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6.  Enforcement  by  Assignee.  —  Fitzgerald  v. 
Weidenbeck,  76  Fed.  Rep.  695;  Davis  v.  Mills, 
99  Fed.  Rep.  39;  Bonnell  v.  Wheeler,  (Supm. 
Ct.  Gen.  T.)  16  Abb.  Pr.  N.  S.  (N.  Y.)  81; 
Bedford  v.  Sherman,  68  Hun  (N.  Y.)  317; 
Bolen  v,  Crosby,  49  N.  Y.  183;  Knox  v.  Bald- 
win, 80  N.  Y.  610;  Chemical  Nat.  Bank  v. 
Colwell,  14  Daly  (N.  Y.)  361;  Pier  v.  George, 
86  N.  Y.  613,  reversing  20  Hun  (N.  Y.)  210. 
See  also  Tarbett  v.  Godwin,  62  Hun  (N.  Y.) 
407. 

7.  Enforcement  by  Creditor  Only.  —  Kritzer  v. 

Woodson,  19  Mo.  327;  Riegel  v.  Rinehart,  26 
N.  J.  Eq.  219. 

A  Stockholder  Who  Is  a  Creditor  of  the  cor- 
poration may  enforce  the  personal  liability  of 
directors  failing  to  file  a  report.  Sanborn  v. 
Lefferts,  58  N.  Y.  179. 

The  fact  that  a  creditor  was  a  stockholder, 
participated  in  stockholders'  meetings,  and 
was  thoroughly  familiar  with  the  company's 
financial  condition,  does  not  constitute  a  de- 
fense to  an  action  by  him  against  a  trustee  for 
failing  to  file  a  report.  Brown  v.  Clark,  1  N. 
Y.  Annot.  Cas.  55. 

8.  Enforcement  by  Director  or  His  Assignee.  — 
Briggs  v.  Easterly,  62  Barb.  (N.  Y.)  51;  Bron- 
son  v.  Dimock,  4  Hun  (N.  Y.)  614,  distinguish- 
ing Bolen  v.  Crosby,  49  N.  Y.  183;  Easterly  v. 
Barber,  65  N.  Y.  252;  Knox  v.  Baldwin,  80  N. 
Y.  610.  But  see  Cornell  v.  Roach,  101  N.  Y. 
373;  Ginsburg  v.  Von  Seggern,  59  N.  Y.  App. 
Div.  595.  And  see  Chemical  Nat.  Bank  v. 
Colwell,  14  Daly  (N.  Y.)  361. 

One  Who  Ceased  to  Be  a  Trustee  Before  Default 
may  sue  trustees  failing  to  file  the  required  re- 
port for  a  debt  due  him  from  the  corporation. 
Brown  v.  Clark,  1  N.  Y.  Annot.  Cas.  55. 

9.  Single  Creditor  May  Sue. —  Fitzgerald  v. 
Weidenbeck,  76  Fed.  Rep.  695;  Patterson  v. 
Stewart,  41  Minn.  84,  16  Am.  St.  Rep.  671; 
State  Bank  v.  Andrews,  (N.  Y.  City  Ct.  Gen. 
T.)  18  N.  Y.  Supp.  167,  affirmed  (C.  PI.  Gen. 
T.)  2  Misc.  (N.  Y.)  394.  And  see  numerous 
cases  cited  throughout  this  section  in  which 
the  action  was  brought  by  a  single  creditor. 
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liable  being  the  original  debt  of  the  corporation,  and  not  a  judgment  which 
the  creditor  may  have  recovered  against  it.  The  recovery  of  such  judgment 
therefore,  and  the  return  of  execution  thereon  unsatisfied,  is  not  a  prerequisite 
to  a  right  of  action  against  an  officer.1  And  in  an  action  against  an  officer  a 
prior  judgment  against  the  corporation  is  not  evidence  of  the  existence  of  the 
debt.2 

Where,  However,  the  Liability  of  Officers  Is  Secondary,  the  creditor  must  first  exhaust 
his  remedies  against  the  corporation.3 

(h)  Contribution  Between  Officers.  —  This  question  has  already  been  discussed.4 

(i)  Evidence.  — Since  the  statutes  imposing  personal  liability  upon  corporate 
officers  are,  at  least  as  to  the  officers,  of  a  penal  nature,  every  fact  upon 
which  the  right  to  recover  under  the  statutes  depends  must  be  affirmatively 
proved.5  And  the  burden  is  upon  the  plaintiff  to  prove  every  fact  necessary 
to  establish  the  statutory  liability.6  The  defendant  is  not  entitled,  however, 
to  the  benefit  of  all  reasonable  doubt,  a  preponderance  of  the  evidence  against 
him  being  sufficient.'7 

(j)  Liability  of  Officers  of  Corporations  Not  for  Profit.  —  By  statute  in  some  cases, 
officers  or  directors  of  corporations  organized  for  purposes  other  than  profit 
have  been  made  liable  for  the  corporate  debts.8 

(3)  Officers  of  Insolvent  Corporation.  —  Officers  and  directors  of  an  insolv- 


1.  Recovery  of  Judgment  Against  Corporation 
Not  Necessary.  —  Larsen  v.  James,  1  Colo.  App. 
313;  Wolverton  v.  Taylor,  157  111.  485;  M. 
J.  Wilcox  Cordage,  etc.,  Co.  v.  Mosher,  114 
Mich.  64;  McHarg  v.  Easiman,  7  Robt.  (N.  Y.) 
137.  35  How.  Pr.  (N.  Y.)  205:  Whitney  v. 
Pugh,  58  N.  Y.  App.  Div.  316;  Strauss  v. 
Trotter,  (C.  PI.  Gen.  T.)  6  Misc.  (N.  Y.)  77; 
Melzger  v.  Carr,  79  Hun  (N.  Y.)  258;  Cochran 
v.  Smith,  54  N.  Y.  Super.  Ct.  117;  Ginsburg 
v.  Von  Seggern,  59  N.  Y.  App.  Div.  595;  State 
Bank  v.  Andrews,  (N.  Y.  City  Ct.  Gen.  T.)  18 
N.  Y.  Supp.  167,  affirmed  (C.  PI.  Gen.  T.)  2 
Misc.  (N.  Y.)  394.  And  see  cases  cited  in  note 
immediately  following. 

2.  A  Judgment  Against  the  Corporation  Not 
Evidence. —  Miller  <'.  White,  50  N.  Y.  137; 
Brandt  v.  Godwin,  (N.  Y.  City  Ct.  Tr.  T.)  3  N. 
Y.  Supp.  807;  Torbett  v.  Godwin,  62  Hun  (N. 
Y.)  407;  Esmond  v.  Bullard,  16  Hun  (N.  Y.) 
65;  McHarg  v.  Eastman,  7  Robt.  (N.  Y.)  137, 
35  How.  Pr.  (N.  Y.)  205;  Wetter  v.  Lewis,  (N. 
Y.  City  Ct.  Gen.  T.)  22  Misc.  (N.  Y.)  12. 

Judgment  Against  Creditor.  —  Where  a  creditor 
has  already  sued  the  corporation  for  his  debt, 
and  judgment  has  been  rendered  on  the  merits 
in  favor  of  the  carporation,  such  judgment  is 
admissible  in  an  action  against  a  trustee  on 
the  same  debt,  where  no  report  was  filed,  and 
is  conclusive  against  the  plaintiff.  Tyng  v. 
Clarke,  9  Hun  (N.  Y.)  269. 

3.  National  Bank  v.  Dillingham,  147  N.  Y. 
603,  49  Am.  St.  Rep.  692,  disapproving  Patter- 
son v.  Robinson,  36  Hun  (N.  Y.)  622,  37  Hun 
(N.  Y.)  341.  See  also  Bacon  v.  Morris,  10 
Phila.  (Pa.)  93,  30  Leg.  Int.  (Pa.)  392.  See 
Encyc.  of  Pl.  and  Pr.,  vol.  1  5,  p.  67,  title 
Officers  of  Private  Corporations. 

4.  See  the  title  Contribution  and  Exonf.ra- 
tion,  vol.  7,  pp.  363,  364.  See  also  the  late 
case  of  Rogers  v.  Bonnett,  2  Okla.  553. 

5.  Union  Nat.  Bank  v.  Scott,  53  N.  Y.  App. 
Div.  65. 

As  to  Evidence  admissible  in  an  action  to 
enforce  the  personal  liability  of  officers  and 
directors  for  making  a  false  certificate  or  re- 
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port,  see  Bolz  v.  Ridder,  12  Daly  (N.  Y.)  329; 
Ferguson  v.  Gill,  74  Hun  (N.  Y.)  566;  Hatch 
v.  Atrill,  118  N.  Y.  383. 

The  Books  of  the  Corporation  are  competent 
evidence  so  far  as  the  entries  relate  to  the 
matter  in  issue.  Huntington  v.  Atirill,  118 
N.  Y.  365. 

But  the  corporation's  books  are  not  admissi- 
ble to  prove  the  debt  sued  on  unless  the  de- 
fendant was  responsible  for  or  was  familiar 
with  the  entries  therein.  Leonard  v.  Faber, 
52  N.  Y.  App.  Div.  495. 

The  Minutes  of  Corporation  Meetings  ate  ad- 
missible 10  show  that  the  defendant  knew  the 
reports  were  false.  Piet  v.  Geoige,  20  Hun 
(N.  Y.)  210. 

Proof  of  Failure  to  File  Report.  —  The  certifi- 
cate of  the  secretary  of  slate  made  in  a  certain 
year,  that  he  has  made  diligent  seaich  and 
failed  to  find  any  annual  report  of  a  corpora- 
tion, sufficiently  proves  a  default  during  the 
previous  year.  Tysen  v.  Fritz,  44  N.  Y.  App. 
Div.  562. 

6.  Burden  of  Proof.  —  Whitney  Aims  Co.  v. 
Barlow,  68  N.  Y.  34;  Sherman  v.  Slayback,  58 
Hun  (N.  Y.)  255;  Ferguson  v.  Gill,  74  Hun 
(N.  Y.)  566. 

7.  Huntington  v.  Attrill,  118  N.  Y.  365. 

8.  Liability  of  Officers  of  Corporations  Not  for 
Profit.  —  State  Bank  v.  Andrews,  (C.  PI.  Gen. 
T.)  2  Misc.  (N.  Y.)  394;  Meriin  v.  Goodrich, 
(C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  578;  Kugelman 
v.  Hirschman,  (Supm.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  773;  Oilman  v.  Hoffman.  (C.  PI  Gen. 
T.)  7  Misc.  (N.  Y.)  714:  Hall  v.  Siegel,  7  Lans. 
(N.  Y.)  206.  13  Abb.  Pr.  N.  S.  (N.  Y.)  178; 
Marsh  v.  Kaye,  44  N.  Y.  App.  Div.  6S;  Stiauss 
v.  Troller,  (C.  PI.  Gen.  T.)  t  Misc.  (N.  Y.)  77; 
Metzger  v.  Can,  79  Hun  (N.  Y.)  258;  Snyder 
v.  Chamber  of  Commerce,  53  Ohio  St.  I.  See 
also  Siegci  v.  Culyer,  (Brooklyn  Citv  Ct.  Gen. 
T.)  2  Abb.  N.  Cas.  (N.  Y.)  347.  See  the  title 
Societies  and  Ci.uns. 

Statute  Constitutional.  —  The  A'no  York  Act 
of  1875  (Laws  1875,  c.  267,  £  8;  making  trustees 
of  certain  societies  or  corporations  organized 
Volume  XXI. 


Duties  ami  Liabilities 


(W/<  /■RS  AND  A  CUNTS 


of  Directors  and  Officers. 


ent  corporation  .in-  trusties  of  the  corporate  assets  for  the  benefit  of  credit- 
ors, and  are  accountable  to  them  upon  the  same  principles  as  other  trustees 
of  trust  funds.1  In  general,  they  owe  the  same  duty  and  are  subject  to  the 
same  liability  to  creditors  as  to  the  corporation  and  stockholders.  They  are 
bound  to  exercise  reasonable  care  and  diligence,  and  to  observe  good  faith  in 
the  management  of  the  business  and  assets  of  the  corporation,  and  will  be 
liable  to  creditors  for  the  failure  to  do  so.a  But  when  acting  in  good  faith 
and  without  negligence  they  are  not  personally  liable  to  creditors  for  their 
acts  d  me  in  the  administration  of  the  corporate  affairs. 3  It  is  the  duty  of 
the  directors  and  officers  to  know  how  the  corporate  assets  are  being  used ; 
and  where  they  have  the  means  of  knowledge,  ignorance  will  not  relieve  them 
from  liability  to  creditors  for  permitting  the  funds  to  be  diverted  from  the 
purposes  of  the  trust.'1 

3.  Liability  for  Wrongful  Acts  of  Agents  and  Appointees.  —  Officers  and 
directors  are  not  insurers  of  the  fidelity  of  other  officers  or  agents  appointed 
by  them  for  the  corporation,  and  they  cannot  be  held  responsible  for  losses 
resulting  from  the  wrongful  acts  or  omissions  of  such  officers  or  agents,  unless 
the  loss  is  a  consequence  of  their  own  neglect  of  duty,  either  in  failing  to 
supervise  the  business  of  the  corporation  with  due  attention,  or  in  failing  to 
use  proper  care  in  making  the  appointments.5  Thus  directors  of  a  bank  are 
not  ordinarily  liable  for  the  misconduct  or  defalcation  of  their  cashier**  or  of 
other  officers  7  when  not  themselves  chargeable  with  negligence.  But  while 
officers  or  directors  may  commit  the  management  of  the  business  of  the  cor- 
poration to  certain  officers  or  agents,  this  does  not  absolve  them  from  the 
duty  of  exercising  a  reasonable  supervision  over  the  company's  affairs.  By 
assuming  office  they  agree  to  give  as  much  of  their  time  and  attention  to 


under  the  act  liable  for  the  corporate  debts  is 
constitutional.  Metzger  v.  Carr,  79  Hun  (N. 
Y.)  258. 

1.  Officers  of  Insolvent  Corporation  Trustees  for 
Creditors.  — -White,  etc.,  Mfg.  Co.  v.  Henry  B. 
Pettes  Importing  Co.,  30  Fed.  Rep.  864; 
Southern  L.  Ins.,  etc.,  Co.  v.  Lanier,  5  Fla. 
110,  58  Am.  Dec.  448;  Bird  v.  Magovvan,  (N. 
J.  1898)43  Atl.  Rep.  278;  Penn  Bank  v.  Hop- 
kins, in  Pa.  St.  328,  56  Am.  Rep.  266,  16  Am. 
&  F.ng.  Corp.  Cas.  71.  See  also  Anderson  v. 
Daley,  38  N.  Y.  App.  Div.  505;  Powell  v. 
Willamette  Valley  R.  Co.,  15  Oregon  393. 

The  mere  fact  that  a  corporation  is  insolv- 
ent, so  long  as  it  remains  a  going  concern, 
does  not  dissolve  the  corporation  or  impair 
the  powers  of  the  directors  or  render  them 
trustees  for  creditors  of  the  corporate  assets. 
White,  etc.,  Mfg.  Co.  v.  Henry  B.  Pettes  Im- 
porting Co  ,  30  Fed.  Rep.  864. 

2.  Duty  to  Creditors.  —  Bitd  v.  Magowan,  (N. 
J.  1898)  43  All.  Rep.  278;  Shea  v.  Mabry,  1 
Lea  (Tenn.)  319. 

A  director  of  an  insolvent  corporation  can- 
not, as  against  its  creditors,  set  up  a  secret 
agreement  between  the  corporation  and  him- 
self which  nullifies  a  note  given  by  him  to  the 
corporation  in  payment  for  stock.  Barto  v. 
'Six,  15  Wash.  563;  Shuey  v.  Holmes,  22 
Wash.  193. 

Transfer  of  Assets  to  Another  Corporation.  — 

Where  an  insolvent  corporation,  in  considera- 
tion of  the  payment  of  its  debts,  transfers  its 
assets  to  another  corporation,  the  directors 
of  the  latler  company  are  individually  liable 
to  creditors  of  the  former  for  a  misapplication 
of  such  assets.  National  Bank  v.  Texas  In- 
vest. Co.,  74  Tex.  421. 


3.  White,  etc.,  Mfg.  Co.  v.  Henry  B.  Pettes 
Importing  Co.,  30  Fed.  Rep.  864. 

Actual  Fraud  Held  Necessary.  —  Wilson  v. 
Stevens,  (Ala.  1901)  29  So.  Rep.  678. 

4.  Shea  v.  Mabry,  1  Lea  (Tenn.)  319. 
Directors  of  an  insolvent  corporation  who 

negligently  permit  one  of  their  number  to 
misapply  the  corporate  funds  are  personally 
liable  to  creditors  of  the  corporation.  Bird  v. 
Magowan,  (N.  J.  1898)43  All.  Rep.  278. 

5.  Directors  Not  Liable  for  Acts  of  Officers  and 
Agents. —  Briggs  v.  Spaulding,  141  U.  S.  132, 
33  Am.  &  Eng.  Corp.  Cas.  420;  Williams  v. 
Halliard,  38  N.  J.  Eq.  373;  Scott  v.  Depeyster, 

I  Edw.  (N.  Y.)  513;  Bloom  v.  National  United 
Ben.  Sav.,  etc.,  Co.,  81  Hun  (N.  Y.)  120,  152 
N.  Y.  114;  Arthur  v.  Griswold,  55  N.  Y.  400; 
Williams  v.  Gregg,  2  Strobh.  Eq.  (S.  Car.) 
297;  Vance  v.  Phoenix  Ins.  Co.,  4  Lea  (Tenn.) 
385. 

Liability  Contingent  upon  That  of  Officer.  — 

Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn.  630. 
24  Am.  Si.  Rep.  625. 

Bonds.  —  Where  the  president  of  a  corpora- 
tion is  required  by  the  by-laws  to  keep  the 
bonds  of  officers,  and  fails  to  require  a  bond  of 
an  officer,  he  will  be  liable  for  the  latter's  de- 
falcation.   Pontchartrain  R.  Co.  v.  Paulding. 

II  La.  41,  30  Am.  Dec.  708. 

6.  Bank  Directors  Not  Ordinarily  Liable  for  De- 
falcation of  Cashier.  —  Clews  v.  Bardon,  36  Fed. 
Rep.  617;  Dunn  v.  Kyle,  14  Bush  (Ky.)  134; 
Batchelor  v.  Planters'  Nat.  Bank,  78  Ky.  435; 
Savings  Bank  v.  Caperton,  87  Ky.  306,  12  Am. 
St.  Rep.  488;  Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  24  Am.  Si.  Rep.  625.  See  also 
Manhattan  Co.  v.  Lydig,  4  Johns.  (N.  Y.)  377. 

7.  Brannin  v  Loving,  82  Ky.  370;  Swentzel 
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the  duties  assumed  as  the  proper  care  of  the  interests  intrusted  to  them  may- 
require;  and  if  they  are  inattentive  to  their  duties,  neglect  to  attend  board 
meetings,  or  turn  over  the  management  of  the  business  of  the  corporation 
wholly  to  other  agents,  they  are  guilty  of  gross  negligence,  and  will  be 
responsible  for  losses  occasioned  by  the  fraud  or  mismanagement  of  such 
officers  or  agents  which  might  have  been  avoided  by  reasonable  care  and 
attention  on  their  part,  although  they  may  have  had  no  actual  knowledge  of 
the  fraud  or  misconduct  of  their  subordinates  or  appointees.1  So  also  if  the 
directors  fail  to  exercise  ordinary  care  and  prudence  in  the  selection  of  officers 
and  agents,  and  select  persons  known  to  them  to  be  unfit  and  unworthy  of 
trust  or  notoriously  of  bad  character,  they  will  be  personally  liable  for  losses 
occurring  through  the  fraud  or  dishonesty  of  such  persons.2 

Misconduct  of  Co-directors.  —  A  director  is  not  liable  for  the  misconduct  of  his 
co-directors  in  which  he  did  not  participate.3 

4.  Liability  for  Impairing  Capital  Stock.  —  Directors  who  impair  the  capital 
stock  of  the  corporation  by  improperly  distributing  it  as  dividends  among 
stockholders,4  or  otherwise,5  are  held  personally  liable  to  the  corporation  or 
creditors  for  such  fraudulent  breach  of  trust. 

5.  Liability  for  Fraudulent  Issue  of  Stock.  —  Officers  of  a  corporation  who 
issue  spurious  stock  as  genuine  are  liable  to  any  dona  fide  purchaser  thereof,0 


v.  Penn  Bank,  147  Pa.  St.  140,  30  Am.  St.  Rep. 
718,  37  Am.  &  Eng.  Corp.  Cas.  642. 

1.  Liability  When  Negligent  in  Exercising  Due 
Supervision  —  United  States. —  Brings  v.  Spaniel- 
ing, 141  U.  S.  132,  33  Am.  &  Eng.  Corp.  Cas. 
420;  Robinson  Hall,  (C.  C.  A.)  63  Fed.  Rep. 
222,  reversing  59  Fed.  Rep.  648. 

California.  —  San  Pedro  Lumber  Co.  v. 
Reynolds,  121  Cal.  74. 

Kentucky.  —  United  Soc.  of  Shakers  v.  Un- 
derwood, 9  Bush  (Ky.)  609,  15  Am.  Rep.  731; 
Pepper  v.  Planters'  Nat.  Bank,  5  Ky.  L. 
Rep.  85. 

Maryland.  —  Fisher  v.  Carr,  92  Md.  245. 

Missouri.  —  Union  Nat.  Bank  v.  Hill,  148 
Mo.  380,  71  Am.  St.  Rep.  615. 

New  Jersey.  —  Williams  v.  McKay,  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775. 

New  York.  —  Empire  State  Sav.  Bank  v. 
Beard,  81  Hun  (N.  Y.)  184. 

North  Carolina.  — Solomon  v.  Bates,  118  N. 
Car.  311,  54  Am.  St.  Rep.  725;  Houston  v. 
Thornton,  122  N.  Car.  365,  65  Am.  St.  Rep. 
699. 

Tennessee.  —  Wallace  v.  Lincoln  Sav.  Bank, 
89  Tenn.  630,  24  Am.  St.  Rep.  625. 

Virginia.  —  Marshall  v.  Farmers',  etc.,  Sav. 
Bank,  85  Va.  676,  17  Am.  St.  Rep.  84. 

Canada.  —  McDonald  v.  Rankin,  7  Montreal 
Super.  Ct.  44. 

A  general  m  inagerof  a  corporation  having, 
under  its  by-laws,  general  control  of  the  com- 
pany's affairs  and  of  all  persons  in  its  employ, 
and  required  to  cause  correct  accounts  to  be 
kept  by  a  competent  bookkeeper,  is  liable  to 
the  corporation  for  funds  embezzled  by  the 
bookkeeper.  San  Pedro  Lumber  Co.  v.  Rey- 
nolds, 121  Cal.  74. 

The  Burden  of  Proving  Negligence  of  bank  di- 
rectors in  failing  to  discover  the  fraud  of  the 
cashier,  in  an  action  against  them  for  the  lat- 
ter's  defalcations,  is  upon  the  plaintiff.  Savings 
Bank  v.  Caperton,  87  Ky.  306,  12  Am.  St.  Rep. 
488. 

An  Officer  Who  Knows  of  and  Connives  at  the 

misconduct  of  a  subordinate  is  liable  there- 


for. 
418. 


Latimer  v.  Veader,  20  N.  Y.  App.  Div. 


2.  Directors  Liable  When  Negligent  in  Selection 
of  Agents.  —  Scott  v.  Depeyster,  1  Ed  w.  (N.  Y.) 
5 13- 

3.  Misconduct  of  Co-directors.  —  In  re  Denham , 
25  Ch.  D.  752,  5  Am.  &  Eng.  Corp.  Cas.  259; 
Movius  v.  Lee,  30  Fed.  Rep.  298;  Fisher  v. 
Graves,  80  Fed.  Rep.  590. 

The  mere  fact  of  being  a  director  and  stock- 
holder is  not  per  se  sufficient  to  render  one  lia- 
ble for  the  frauds  and  misrepresentations  of 
the  active  managers  of  the  corporation;  some 
knowledge  of  and  participation  in  the  fraudu- 
lent acts  must  be  brought  home  to  the  person 
charged.    Arthur  v.  Griswnld,  55  N.  Y.  400 

4.  Improper  Declaration  of  Dividends.  —  See  the 
title  Dividends,  vol.  9,  p.  705  et  sea.  Also  the 
following  cases;  Municipal  Freehold  Land 
Co.  v.  Pollington,  63  L.  T.  N.  S.  238;  In  >, 
National  Bank,  (1899)  2  Ch.  629;  La  Banque 
d'Epargne  v.  Geddes,  6  Montreal  Super.  Ct. 
243;  Patterson  v.  Thompson,  86  Fed.  Rep. 
85,  90  Fed.  Rep.  647;  Excelsior  Water,  etc., 
Co.  v.  Pierce,  90  Cal.  131;  Davenport  v.  Lines, 
72  Conn.  118;  John  A.  Roebling's  Sons  Co.  v. 
Mode,  1  Penn.  (Del.)  515;  Slayden  v.  H.  J. 
Seik  Coal  Co.,  25  Mo.  App.  439;  Dykman  v. 
Keeney,  160  N.  Y.  677,  affirming  10  N.  Y.  App. 
Div.  610;  Slaymaker  v.  Jaffray,  82  Va.  346. 

A  stockholder  cannot  recover  from  directors 
for  a  deficit  resulting  from  the  improper  pay- 
ment of  dividends  to  him.  Turquand  v. 
Marshall,  L.  R.  4  Ch.  376;  Wallace  v.  Lincoln 
Sav.  Bank,  8q  Tenn.  630,  24  Am.  St.  Rep.  625. 

5.  Wrongful  Reduction  of  Capital  Stock.  —  See 
M  irlin  v.  Zellerbach,  38  Cal.  300,  99  Am.  Dec. 
365;  Topeka  Paper  Co.  v.  Oklahoma  Pub.  Co., 
7  Okla.  220. 

C.  Officers  Liable  for  Issuing  Spurious  Stock.  — 
Whitehaven  Joint  Stock  Banking  Co.  Reed, 
54  L.  T.  N.  S.  360;  National  Exch.  Bank  v. 
Sibley,  71  Ga.  726;  Shotwell  Mali,  38  Barb. 
(N.  Y.)  445;  Bruff  v.  Mali,  36  N.  Y.  200;  Seis»r 
v.  Mails,  41  N.  Y.  619,  reversing  32  Barb  (N. 
Y.)  76. 

895  Volume  XXI. 


Duties  ami  Liabilities 


(  '/  /•'/(  V'.'A'.S'  AND  AGENTS         of  Directors  and  Officers. 


an  1  also  to  a  holder  of  genuine  stock  for  any  depreciation  of  his  stock  caused 
by  such  fraudulent  issue.1 

6.  How  Far  Chargeable  with  Knowledge  of  Corporate  Affairs.  —  As  a  general 

rule  an  officer  or  director  of  a  corporation  is  chargeable  with  knowledge  of  all 
m  itters  relating  to  the  affairs  of  the  corporation  which  he  actually  knows  or 
which  it  is  his  duly  to  know.*  Thus  in  actions  by  strangers  against  an  officer 
or  director  the  defendanl  will  generally  be  charged  with  knowledge  of  all  facts 
i  lating  to  the  condition  and  business  of  the  company  which  he  might  have 
known  by  the  exercise  of  due  diligence,  whether  actually  known  to  him  or 
not.3  But  where  the  action  is  brought  by  the  corporation  or  a  stockholder 
the  defendant  is  not  presumed  to  have  knowledge  of  all  that  is  shown  by  the 
books  of  the  company.'4 

7.  Criminal  Liability  —  a.  In  General.  —  Officers,  directors,  or  agents  of 
a  corporation  participating  in  a  violation  of  law  in  the  conduct  of  the  com- 
pany's business  may  be  held  criminally  liable  individually  therefor.5 

Maintenance  of  Nuisance.  —  Thus  the  directors  and  officers  of  a  corporation 
may  be  convicted  and  fined  jointly  with  the  corporation  for  so  conducting  the 
company's  business  that  it  becomes  a  nuisance.6 

Defendant  Must  Be  Implicated  in  Illegal  Act.  —  In  order  to  hold  an  officer  or  agent 
criminally  liable  individually  for  an  offense  committed  by  the  corporation,  or 
by  its  officers  or  agents,  it  must  be  shown  that  he  had  some  actual  personal 
connection  with  the  illegal  act  charged.7 

b.  Statu  tory  Liability.  —  In  many  of  the  states  directors,  officers,  and 
agents  of  corporations  are  made  personally  liable  by  statute  for  various  acts 
or  omissions  in  the  conduct  of  the  corporate  business.8 


1.  Liability  to  Holders  of  Genuine  Stock.  — 

Cazeaux  v.  Mali,  25  Barb.  (N.  Y.)  578.  See 
Reno  Oil  Co.  v.  Culver,  (Supm.  Ct.  Spec.  T.) 

33  Misc.  (N.  Y.)  717. 

2.  Officer  Chargeable  with  Knowledge  of  Cor- 
porate Affairs.  —  In  re  Newcastle-upon-Tyne 
Marina  Ins.  Co.,  19  Beav.  97;  Brown  v.  Finn, 

34  Fed.  Rep.  124;  Merchants'  Bank  r.  Rudolf, 
5  Neb.  527;  Greenville  Gas  Co.  v.  Reis,  54 
Ohio  St.  549. 

3.  Martin  v.  Webb,  no  U.  S.  7;  Finn  v. 
Brown,  142  U.  S.  56;  United  Soc.  of  Shakers 
v.  Underwood.  9  Bush  (Ky.)6og,  15  Am.  Rep. 
731;  Savings  Bank  v.  Caperton,  87  Ky.  306, 
12  Am.  St.  Rep.  488;  Tate  v.  Bates,  118  N. 
Car.  287,  54  Am.  St.  Rep.  719;  Solomon  v. 
Bates,  118  N.  Car.  311,  321.  54  Am.  St.  Rep 
725;  Wallace  v.  Lincoln  Sav.  Bank,  8g  Tenn. 
630,  24  Am.  St.  Rep.  625;  College  Park  Elec- 
tric Belt  Line  v.  Ide,  15  Tex.  Civ.  App.  273. 
See  the  title  Banks  and  Banking,  vol.  3,  p. 
843  See  also  supra,  this  section,  Liability  to 
Third  Persons  —  Liability  for  Torts — Fraud 
and  Deeeil. 

As  to  how  far  officers  and  directors  are 
chargeable  with  knowledge  of  the  acts  of  other 
officers  or  agents,  see  supra,  this  section,  Lia- 
bility for  Wrongful  Acts  of  Agents  and  Ap- 
pointees. 

4.  Directors  Not  Chargeable  with  Knowledge  of 
Corporate  Books. —  In  re  Wincham  Shipbuild- 
ing, etc.,  Co.,  9  Ch.  D.  329;  In  re  Denham,  25 
Ch.  D.  752,  5  Am.  &  Eng.  Corp.  Cas.  269; 
Briggs  v.  Spaulding,  141  U.  S.  132,  33  Am.  & 
Eng.  Corp.  Cas.  420;  Savings  Bank  v.  Caper- 
ton,  87  Ky.  306,  12  Am.  St.  Rep.  488;  Rudd  v. 
Robinson.  126  N.  Y.  113,  22  Am.  St.  Rep.  816, 
reversing  54  Hun  (N.  Y.)  339;  Wallace  v. 
Lincoln  Sav.  Bank,  89  Tenn.  630,  24  Am.  St. 
Rep.  625,  33  Am.  &  Eng.  Corp.  Cas.  253.  But 
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see  German  Sav.  Bank  v.  Wulfekuhler,  19  Kan. 
60.  See  the  title  Documentary  Evidence, 
vol.  9,  p.  893  et  set/. 

5.  Criminal  Liability — Generally. —  Slate  r. 
Great  Works  Milling,  etc.,  Co.,  20  Me.  41,  37 
Am.  Dec.  38;  Com.  v.  Dunham,  Thach.  Crim. 
Cas.  (Mass.)  538;  People  v.  Duke,  (N.  Y.  Gen. 
Sess.)  19  Misc.  (N.  Y.)  292;  Com.  v.  Ohio,  etc., 
R.  Co.,  1  Grant  Cas.  (Pa.)  329. 

Mutilation  of  Records,  —  As  to  the  criminal 
prosecution  of  a  bookkeeper  of  a  corporation 
for  mutilating  and  destroying  its  books  with 
intent  to  injure  and  defraud  the  company,  see 
McElhannon  v.  State,  99  Ga.  672. 

6.  Liability  for  Nuisance.  —  People  v.  Detroit 
While  Lead  Works,  82  Mich.  471.  See  the 
title  Nuisances,  ante. 

7.  Defendant  Must  Have  Participated  in  Illegal 
Act.  —  People  v.  England,  27  Hun  (N.  Y.)  139. 

The  fact  that  certain  employees  of  a  cor- 
poration were  violating  a  statute  does  not 
warrant  an  inference  of  guilty  knowledge  on 
the  part  of  the  president,  rendering  him  per- 
sonally liable.  State  v.  Parsons,  12  Mo.  App. 
205. 

8.  Consult  generally  the  various  statutory 

provisions. 

Doing  Business  Without  a  License.  —  Wyan- 
dotte v.  Corrigan,  35  Kan.  21.  See  also  Hays 
v.  Com.,  (Ky.  1900)  55  S.  W.  Rep.  425. 

Bank  Officer  Receiving  Deposits  Knowing  the 
Bank  to  Be  Insolvent.  —  State  v.  Kelsey,  89 
Mo.  623;  State  v.  Buck,  108  Mo.  622,  120  Mo. 
479;  State  v.  Sattley,  131  Mo.  464;  State  v. 
Wells,  134  Mo.  238. 

Bank  Officer  Borrowing  from  Bank  —  South 
Carolina.  —  Wheeler  v.  Aiken  County  Loan, 
etc.,  Bank,  75  Fed.  Rep.  781. 

Issuing  False  Certificate  of  Stock.  —  As  to  the 
liability  of  the  treasurer  of  a  corporation  in 
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Embezzlement  of  Corporate  Funds.  —  Officers  and  agents  of  banks  and  other  cor- 
porations are  generally  made  liable  by  statute  for  the  embezzlement  or  mis- 
appropriation of  the  funds  of  the  corporation.1 

Failure  to  Make  or  Publish  Reports  of  the  financial  condition  of  the  corporation  is 
in  some  cases  made  a  criminal  offense.2 

Making  and  Publishing  False  Reports.  —  In  several  states  directors,  officers,  or 
agents  of  corporations  are  made  criminally  liable  for  making,  publishing,  or 
exhibiting  false  books,  reports,  or  statements  of  the  condition  of  the  com- 
pany's affairs.3 

XII.  Contracts  and  Dealings  with  Corporation  —  1.  In  General.  —  By 

reason  of  their  fiduciary  relation  to  the  corporation,  directors  and  officers,  as 
a  general  rule,  cannot  act  for  the  corporation  in  matters  in  which  they  are 
personally  interested,  and  so  cannot  bind  it  by  any  contracts  made  with 
themselves  individually,  or  with  other  persons,  in  which  they  have  a  personal 
interest,  where  their  own  interests  and  those  of  the  corporation  may  conflict.4 
It  is  the  duty  of  an  officer  or  director  of  a  corporation,  as  of  any  other  trustee 
or  fiduciary,  so  to  act  as  best  to  promote  the  interests  of  the  corporation  and 
stockholders,  and  he  will  not  be  permitted  to  act  for  himself  and  for  them  at 
the  same  time,  or  to  acquire  any  interests  adverse  to  them  or  which  will 
conflict  with  the  proper  discharge  of  his  duty.5 

New  Hampshire  for  falsely  and  fraudulently 
issuing  a  certificate  of  stock,  see  State  v. 
Moore,  69  N.  H.  99. 

See  also  in  Illinois,  West  v.  People,  137  111. 
189. 

1.  Embezzlement,  etc.  —  See  the  title  Embez- 
zlement, vol.  10.  p.  1011  et  seq. 

2.  Failure  to  Make  or  Publish  Reports.  —  Baker 
v.  State,  57  Ind.  255;  State  v.  Hanna,  84  Ind. 
183;  State  v.  Cox,  88  Ind.  254;  Suburban  Elec- 
tric Co.  v  Com.,  (Ky.  1900)  55  S.  W.  Rep.  684. 
See  Com.  v.  Ewing,  1  Dauphin  Co.  Rep.  (Pa.) 
208. 

3.  False  Reports,  etc.  —  Consult  the  statutes, 
and  see  U.  S.  v.  Peters.  87  Fed.  Rep.  984; 
People  v.  Helmer,  154  N.  Y.  596,  reversing  13 
N.  Y.  App.  Div.  426;  Reg.  v.  Gillespie,  1  Can. 
Crim.  Cas.  551. 

Making  False  Entries  in  the  books  of  the  cor- 
poration with  intent  to  defraud  the  corpora- 
tion is  made  a  criminal  offense.  See  People 
v.  Leonard,  103  Cal.  200;  Shipp  v.  Com.,  101 
Ky.  518;  Williams  v.  State,  51  Neb.  630.  See 
also  Com.  v.  Flecker,  8  Kulp  (Pa.)  225. 

4.  Officers  Cannot  Represent  Corporation  When 
Personally  Interested  —  England.  —  Aberdeen 
R.  Co.  v.  Blakic,  1  Macq.  H.  L.  461. 

United  States.  —  Wardell  v.  Union  Pac.  R. 
Co.,  4  Dill.  (U.  S.)  330,  affirmed  103  U.  S.  651; 
Meeker  v.  Winthrop  Iron  Co.,  17  Fed.  Rep.  48. 

Indiana.  —  Port  v.  Russell,  36  Ind.  60,  10 
Am.  Rep.  5. 

Maine.  —  European,  etc.,  R.  Co.  v.  Poor,  59 
Me.  277. 

Michigan.  —  Flint,  etc..  R.  Co.  v.  Dewey,  14 
Mich.  477. 

Missouri.  —  Bennett  v.  St.  Louis  Car  Roofing 
Co.,  19  Mo.  App.  349. 

New  York.  —  Cumberland  Coal,  etc.,  Co.  v. 
Sherman,  30  Barb.  (N.  Y.)  553;  Butts  v.  Wood, 

37  N.  Y.  317;  Iloyle  v.  Platlsburgh,  etc.,  R. 
Co.,  54  N.  Y.  314,  13  Am.  Rep.  595;  Spofford 
v.  Texas  Land  Co.,  (N.  Y.  Super.  Ct.  Spec.  T.) 
50  How.  Pr.  (N.  Y.)  522;  U.  S.  Ice,  etc.,  Co.  v. 
Reed,  (Supm.  Ct.  Spec.  T.)  2  How.  Pr.  N.  S. 
(N.  Y.)  253;  Col '.-man  v.  Second  Ave.  R.  Co., 

38  N.  Y.  201,  affirming  48  Barb.  (N.  Y.)  371. 

21  C.  of  L.— 57  89; 


Ohio. — Goodin  v.  Cincinnati,  etc.,  Canal 
Co.,  18  Ohio  St.  169,  98  Am.  Dec.  95. 

Wisconsin.  —  Pickett  v.  School  Dist.  No.  I, 
25  Wis.  551,  3  Am.  Rep.  105. 

And  see  cases  ciled  in  notes  immediately 
following. 

Note  Payable  to  Officer.  —  As  to  the  validity 
of  a  note  of  the  corporation  payable  to  an  offi- 
cer, in  particular  cases,  see  St.  Joe,  etc.,  Con- 
sol.,  etc.,  Min.  Co.  v.  Aspen  First  Nat.  Bank, 
10  Colo.  App.  339;  Smith  v.  New  Hartford 
Water  Co.,  73  Conn.  626;  Africa  v.  Duluth 
News  Tribune  Co.,  82  Minn.  283. 

5.  Duty  of  Director  to  Promote  interests  of  Cor- 
poration —  England.  —  Aberdeen  R.  Co.  v. 
Blakie,  1  Macq.  H.  L.  461. 

United  States.  —  Jackson  v.  Ludeling,  21 
Wall.  (U.  S.)6iC;  McGourkey  v.  Toledo,  etc., 
R.  Co.,  146  U.  S.  536;  Cook  v.  Sherman,  20 
Fed.  Rep.  167;  Vanderveer  v.  Asbury  Park, 
etc.,  St.  R.  Co.,  82  Fed.  Rep.  355. 

Alabama.  —  Lagorde  v.  Anniston  Lime,  etc., 
Co.,  126  Ala.  496. 

California.  —  San  Francisco  Water  Co.  v. 
Pattee,  86  Cal.  623. 

Illinois. — Charter  Gas  Engine  Co.  v.  Charter, 
47  111.  App.  36. 

Maine.  —  European,  etc.,  R.  Co.  v.  Poor, 
Me.  277. 

Maryland.  —  Cumberland  Coal,  etc.,  Co. 
Parish,  42  Md.  598. 

Michigan.  —  Flint,  etc.,  R.  Co.  v.  Dewey, 
Mich.  477. 

New  York.  —  Blake  v.  Buffalo  Creek  R.  Co., 
56  N.  Y.  485;  Duncomb  v.  New  York,  etc.,  R. 
Co.,  22  Hun  (N.  Y.)  133;  Averill  v.  Barber, 
(Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  255;  Mac- 
Naughton  v.  Osgood,  41  Hun  (N.  Y.)  109. 

Utah.  —  Center  Creek  Water,  etc.,  Co.  v. 
Lindsay,  21  Utah  192. 

And  see  cases  cited  in  note  immediately  pre- 
ceding. 

Where  a  board  of  directors  give  a  mortgage 
on  the  corporate  property  to  one  of  their  num- 
ber for  the  purpose  of  raising  money  thereon 
for  the  corporation,  such  director  cannot  en- 
force the  mortgage  against  the  corporation  for 
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Contracts  involving  Broach  of  Trust  Void.  —  Contracts  or  agreements  of  corporate 
officers  or  directors,  resting  upon  or  tending  to  produce  a  breach  of  the  duty 
which  Ihey  owe  to  the  corporation  or  stockholders,  are  void,  and  will  not  be 
enforced  by  a  court  of  equity.1 

A  De  Facto  Director  is  within  the  general  rule  as  to  dealings  with  the  cor- 
poration.* 

Directors  Owning  All  the  Stock  are  not,  however,  within  the  rule.3 

The  Fact  that  There  Are  a  Number  of  Directors  does  not  affect  the  duty  or  disability 
of  any  one  of  them  in  this  respect. - 

A  Mere  Employee  of  the  corporation  ordinarily  occupies  no  fiduciary  relation 
to  it,  and  may  deal  with  ami  act  towards  it  as  a  stranger.5 

Trust  Relation  Not  Extended  to  Private  Dealings.  —  The  doctrine  that  officers  and 
directors  are  trustees  of  the  stockholders  applies  only  in  respect  to  their  acts 
relating  to  the  property  or  business  of  the  corporation.  It  does  not  extend  to 
their  private  dealings  with  stockholders  or  others,  though  in  such  dealings 
they  take  advantage  of  knowledge  gained  through  their  official  position.0 
Moreover,  the  duty  of  officers  and  directors  is  only  co-extensive  with  the 
trust,  and  good  faith  to  the  corporation  does  not  require  that  they  should 
steer  from  their  own  to  the  corporation's  benefit  enterprises  or  investments 
which,  though  capable  of  profit  to  the  corporation,  have  in  no  way  become 
subjects  of  their  trust  or  duty.7 

his  own  benefit.  Van  Hook  v.  Somerville  Mfg. 
Co.,  5  N.  J.  Eq.  137. 

Becoming  Indebted  to  Corporation.  —  As  to  the 
effect  of  provisions  prohibiting  officers  or 
directors  from  borrowing  from  or  becoming 
indebted  to  the  corporation  in  certain  cases, 
see  Penn  v.  Bornman,  102  111.  523;  Bowditch 
v.  New  England  Mut.  L.  Ins.  Co.,  141  Mass. 
292,  55  Am.  Rep.  474. 

A  Bank  Cashier  cannot  purchase  on  rhis  own 
account  encumbered  property  which  the  bank 
is  required  to  protect  from  sale  under  fore- 
closure,  Torrey  v.  Orleans  Bank,  g  Paige  (N. 
Y.)  649. 

Nor  can  he  loan  the  bank's  money  to  him- 
self. Wallace  v.  Lincoln  Sav.  Bank,  89  Tenn. 
630,  24  Am.  St.  Rep.  625. 

Duration  of  Disability.  —  The  disability  of  a 
director  to  act  as  such  in  his  own  behalf,  in 
respect  to  the  property  of  the  corporation  or 
to  matters  involving  his  powers  and  duties  as 
director,  is  not  limited  to  the  time  when  he  is 
actually  acting  as  director,  but  continues 
as  long  as  his  directorship  continues.  Hoyle 
v.  Plattsburgh,  etc.,  R.  Co.,  54  N.  Y.  314,  13 
Am.  Rep.  595. 

Survival  of  Action.  —  A  cause  of  action 
against  a  director  for  conducting  the  business 
of  the  corporation  in  his  own  interest  survives. 
Warren  v.  Para  Rubber  Shoe  Co.,  166  Mass. 
97- 

1.  Contracts  Involving  Breach  of  Trust.  —  See 

the  title  Illegal  Contracts,  vol.  15,  p.  947. 

Unlawful  Agreement  with  Officer.  —  Where  a 
corporation  has  unlawfully  and  fraudulently 
agreed  to  pay  moneys  to  one  of  its  officers,  and 
in  pursuance  of  such  agreement  has  paid  a 
portion  of  the  moneys,  the  corporation  and  the 
officir  being  in  pari  delicto,  the  courts  will  aid 
neither  the  one  in  enforcing  the  agreement  nor 
the  other  in  recovering  back  the  moneys  paid 
under  it.  McNulta  v.  Corn  Belt  Bank,  164 
111.  427,  56  Am.  St.  Rep.  203;  Gubbins  r.  Bank 
of  Commerce,  79  III.  App.  150. 

Agreements  Between  Directors.  —  Alford  v. 


Miller,  32  Conn.  543;  Pangborn  v.  Citizens 
Bldg.  Assoc.,  35  N.  J.  Eq.  341. 

2.  De  Facto  Director.  —  Stetson  v.  Northern 
Invest.  Co.,  104  Iowa  393. 

Nominal  Directors.  —  It  seems  that  the  gen- 
eral rule  applies  although  the  directors  mak- 
ing the  contract  were  nominal  directors,  being 
mere  agents  of  the  other  contracting  party, 
who  has  put  them  in  office  for  the  purpose  of 
making  the  contract.  Central  Trust  Co.  v. 
New  York  City,  etc.,  R.  Co.,  (Supm.  Ct.  Spec. 
T.)  18  Abb.  N.  Cas.  (N.  Y.)  381. 

3.  Directors  Owning  All  the  Stock.  —  Mc- 
Cracken  v.  Robison,  (C.  C.  A.)  57  Fed.  Rep. 
375,  52  Fed.  Rep.  726. 

4.  Cumberland  Coal,  etc.,  Co.  v.  Sherman, 
30  Barb.  (N.  Y.)  553- 

5.  Employee  Not  Within  Rule,  —  Palmer  v. 
Cypress  Hill  Cemetery,  122  N.  Y.  429.  See 
also  Union  R.  Co.  v.  Dull,  124  U.  S.  173;  Cook 
v.  Berlin  Woolen  Mill  Co.,  43  Wis.  433. 

6.  Trust  Relation  Not  Extended  to  Private 
Dealings.  —  Gillett  v.  Bowen,  23  Fed.  Rep.  625, 
10  Am.  &  Eng.  Corp.  Cas.  249;  Tippecanoe 
County  v.  Reynolds,  44  Ind.  509,  15  Am.  Rep. 
245;  Farmers,  etc.,  Bank  v.  Wasson,  48  Iowa 
336;  Trisconi  v.  Winship,  43  La.  Ann.  45,  26 
Am.  St.  Rep.  175;  Klein  v.  Funk,  82  Minn.  3; 
Smith  v.  Lansing,  22  N.  Y.  520;  Deaderick  v. 
Wilson,  8  Baxt.  (Tenn.)  108.  But  see  Ritchie 
v.  McMullen,  79  Fed.  Rep.  522,  47  U.  S.  App. 
470. 

A  Director  Is  Not  Disqualified  to  Act  as  Trustee 
for  Creditors  of  the  Corporation,  and  a  trust  deed 
to  him  for  this  purpose  is  valid  although  he 
may  have  joined  in  its  execution.  Bassett  v. 
Monte  Christo  Gold,  etc.,  Min.  Co.,  15  Nev. 
293.  See  also  Ellis  v.  Boston,  etc.,  R.  Co.,  107 
Mass.  r. 

As  to  the  right  of  a  director  or  officer  to  buy 
and  sell  stock  of  the  corporation,  see  the  titles 
Stock;  Stockholders. 

7.  Lagarde  v.  Anniston  Lime,  etc.,  Co.,  126 
Ala.  496.  In  this  case  it  was  held  that  the 
mere  fact  that  the  corporation  had  been  nego- 
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2.  Contracts  Between  Corporations  Having  Common  Directors  or  Members.  — 

The  principles  above  stated  apply  not  only  to  the  case  of  a  director  contract- 
ing with  his  own  corporation,  but  also  to  that  of  directors  of  one  corporation 
contracting  with  themselves  as  directors  of  another  corporation.1 

Directors  Shareholders  of  Another  Corporation.  —  So  also  directors  of  one  Corporation 
cannot  contract  for  such  corporation  with  another  company  of  which  they  are 
members  or  shareholders,  to  their  personal  advantage.8 

3.  Contracts  with  Corporation  Voidable  Merely.  — ■  A  director  or  officer  of  a 
corporation  is  not  precluded  from  entering  into  contracts  with  it  for  his  per- 
sonal benefit  where  the  rights  of  the  corporation  are  fully  protected.  It  is 
well  settled  that  such  contracts,  especially  where  the  corporation  is  repre- 
sented by  a  majority  of  the  board  of  directors  exclusive  of  the  party  interested, 
are  not  void,  but  merely  voidable  at  the  suit  of  the  corporation  or  persons 
claiming  through  it.3    And  contracts  so  made  will  be  enforced  when  shown 


tiating  for  the  purchase  of  certain  property 
did  not  render  it  a  breach  of  trust  for  the  cor- 
porate officers  to  purchase  it  for  themselves. 

1.  Contracts  Between  Corporations  Having  Com- 
mon Directors.  —  Bill  v.  Western  Union  Tel.  Co., 
16  Fed.  Rep.  14;  Memphis,  etc.,  R.  Co.  v. 
Woods,  83  Ala.  630,  16  Am.  St.  Rep.  81 ;  O'Con- 
nor Min.,  etc.,  Co.  v.  Coosa  Furnace  Co.,  95 
Ala.  614,  36  Am.  St.  Rep.  251;  San  Diego  v. 
San  Diego,  etc.,  R.  Co.,  44  Cal.  106;  Parker  v. 
Nickerson,  112  Mass.  195;  Pearson  v.  Concord 
R.  Corp.,  62  N.  H.  537,  13  Am.  St.  Rep.  590; 
Metropolitan  El.  R.  Co.  v,  Manhattan  R.  Co., 
(C.  PI.  Spec.  T.)  14  Abb.  N.  Cas.  (N.  Y.)  103, 
11  Daly  (N.  Y.)  373;  St.  James'  Church  v. 
Church  of  the  Redeemer,  45  Barb.  (N.  Y.)  356; 
Goodin  v.  Cincinnati,  etc.,  Canal  Co.,  18  Ohio 
St.  169,  98  Am.  Dec.  95;  Sweeny  v.  Wheeling 
Grape  Sugar,  etc.,  Co.,  30  W.  Va.  443,  8  Am. 
St.  Rep.  88.  See  also  Goodyear  Dental  Vul- 
canite Co.  v.  Caduc,  144  Mass.  85. 

Rule  Held  Inapplicable.  —  Where  one  corpora- 
tion recavered  judgment  against  another  the 
fact  that  the  president  of  the  plaintiff  was  also 
an  officer  and  stockholder  of  the  other,  was 
held  not  to  render  the  execution  issued  upon 
such  judgment  illegal  and  void,  as  being  an 
indirect  transfer  of  the  property  of  the  com- 
pany for  the  benefit  of  its  officers  and  stock- 
holders. Kingslcy  v.  Bath  First  Nat.  Bank,  31 
Hun  (N.  Y.)  329. 

Creditors  can  avoid  a  contract  between  two 
corporations  having  common  directors  only 
on  the  ground  of  fraud.  O'Connor  Min.,  etc., 
Co.  v.  Coosa  Furnace  Co.,  95  Ala.  614,  36  Am. 
St.  Rep.  251. 

2.  Directors  of  One  Corporation  Shareholders  of 
Another. —  Wardell  v.  Union  Pac.  R.  Co.,  103 
U.S.  651;  Thomas  v.  Brownsville,  etc.,  R. 
Co.,  1  McCrary  (U.  S.)  392,  109  U.  S.  522;  San 
Diego  v.  San  Diego,  etc.,  R.  Co.,  44  Cal.  106; 
Gilman,  etc.,  R.  Co.  v.  Kelly,  77  111.  426; 
Ryan  v.  Leavenworth,  etc.,  R.  Co.,  21  Kan. 
365;  Currier  v.  New  York,  etc.,  R.  Co.,  35 
Hun  (N.  Y.)  355- 

3.  Contracts  with  Directors,  etc.,  Voidable  Only. 
—  United  States.  — Twin-Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Thomas  v.  Brownville. 
etc.,  R.  Co.,  109  U.  S.  522;  Bradly  v.  Marine, 
etc..  Phosphate  Min.,  etc.,  Co.,  3  Hughes  (U. 
S.)  26;  Hubbard  v.  New  York,  etc.,  Invest. 
Co,,  14  Fed.  Rep.  675;  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  Rep.  48;   Robison  v.  Mc- 


Cracken,  52  Fed.  Rep.  726;  Barr  v.  Pittsburgh 
Plate-Glass  Co.,  (C.  C.  A.)  57  Fed.  Rep.  86; 
Bristol  v.  Scranton,  (C.  C.  A.)  63  Fed.  Rep. 
218,  affirming  57  Fed.  Rep.  70. 

California.  —  Fudickar  v.  East  Riverside 
Irrigation  Dist.,  109  Cal.  29;  Simsz'.  Petaluma 
Gaslight  Co.,  (Cal.  1900)  62  Pac.  Rep.  300. 

Illinois.  —  In  this  state  it  is  held  that  a  di- 
rector may  contract  with  a  solvent  corporation 
on  the  same  terms  as  a  stranger.  Harts  v. 
Brown,  77  111.  226;  Beach  v.  Miller,  130  111. 
162,  17  Am.  St.  Rep.  291,  reversing  23  111.  App. 
151. 

Indiana.  —  Ward  v.  Polk,  70  Ind.  309.  But 
see  Port  v.  Russell,  36  Ind.  60,  10  Am.  Rep.  5. 

Massachusetts .  —  Kelley  v.  Newburyport, 
etc.,  R.  Co.,  141  Mass.  496;  Nye  v.  Storer,  168 
Mass.  53;  Ft.  Payne  Rolling  Mill  v.  Hill,  174 
Mass.  224. 

Michigan. — Ten  Eyck  v.  Pontiac,  etc.,  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633. 

Missouri.  —  Patrick  v.  Boonville  Gas  Light 
Co.,  17  Mo.  App.  462. 

Nevada.  —  Bassett  v.  Monte  Christo  Gold, 
etc.,  Min.  Co.,  15  Nev.  293. 

New  Jersey.  —  Stewart  v.  Lehigh  Valley  R. 
Co.,  38  N.  J.  L.  505. 

New  York.  —  Barnes  v.  Brown,  80  N.  Y. 
527,  reversing  11  Hun  (N.  Y.)  315;  Barr  v.  New 
York,  etc.,  R.  Co.,  125  N.  Y.  263;  Skinner  v. 
Smith,  134  N.  Y.  240;  Forker  v.  Brown,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  161,  affirmed  53 
N.  E.  Rep.  1125;  Strobel  v.  Brownell,  fSupm. 
Ct.  Eq.  T.)  16  Misc.  (N.  Y.)  657;  Langan  v. 
Francklyn,  (Brooklyn  City  Ct.  Spec.  T.)  29 
Abb.  N.  Cas.  (N.  Y.)  102;  MacNaughton  v. 
Osgood,  41  Hun  (N.  Y.)  109. 

Ohio.  —  Browne  v.  United  Slates  Board,  etc., 
Co.,  11  Ohio  Cir.  Dec.  102,  20  Ohio  Cir.  Ct. 
351. 

Oregon.  —  Hedges  v.  Paquett,  3  Oregon  77. 

Pennsylvania.  —  See  Danville,  etc.,  R.  Co.  v. 
Kasc,  41  W.  N.  C.  (Pa.)  411. 

South  Dakota.  —  Troy  Min.  Co.  v.  White,  10 
S.  Dak.  475. 

Utah.  —  Singer  v.  Salt  Lake  City  Copper 
Mfg.  Co.,  17  Utah  143. 

Virginia.  — Addison  v.  Lewis,  75  Va.  701. 

Washington.  —  Budd  v.  Walla  Walla  Print- 
ing, etc.,  Co.,  2  Wash.  Ter.  347. 

Wisconsin.  —  See  Pickett  v  School  Dist.  No. 
1,  25  Wis.  551,  3  Am.  Rep.  105. 

Directors  May  Take  a  Lease  of  the  corporate 
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to  be  just  and  beneficial  to  the  corporation.1  Such  contracts,  however,  are 
viewed  with  suspicion  by  the  courts,  and  will  be  closely  scrutinized  to  see 
that  no  advantage  is  taken  of  the  corporation  or  stockholders,2  and  will  be 
srt  aside  upon  any  reasonable  appearance  of  fraud  or  unfairness.3 

4.  Avoidance  of  Contract  by  Corporation  or  Stockholders.  —  Contracts  between 
a  corporation  and  its  officers  or  directors,  especially  those  (U  pending  for  their 
validity  upon  the  vote  of  an  officer  or  director  personally  interested  as  con- 
tractor or  otherwise,  may  be  set  aside  at  the  suit  of  the  corporation  or  of  any 
stockholder.4  Some  cases  have  held  that  such  contracts  may  be  repudiated 
by  the  corporation,  or  persons  claiming  through  it,  without  reference  to  the 
merits  of  the  contract  itself,5  or  whether  or  not  the  directors  acted  in  good 
faith.6  But  where  the  director  acts  in  good  faith  the  corporation  cannot 
repudiate  his  act  without  restoring  to  him  what  it  has  received  from  him.'  It 
is  otherwise,  however,  where  the  contract  is  tainted  with  fraud.8  The 
right  to  avoid  a  contract  made  with  a  director  or  officer  must  be  exercised 
within  a  reasonable  time.  What  constitutes  a  reasonable  time  is  to  be  deter- 
mined by  the  circumstances  of  each  case.9 


property.  Nye  v.  Storer,  168  Mass.  53.  But 
see  Meeker  v.  Winthrop  Iron  Co.,  17  Fed.  Rep. 
48. 

Compensation  for  Use  of  Property.  —  Officers  or 
agents  of  a  corporation,  when  acting  in  good 
faith  and  within  the  course  of  their  duty,  may 
use  their  own  property  in  the  company's  busi- 
ness and  recover  compensation  therefor.  Rider 
v.  Union  India  Rubber  Co.,  5  Bosw.  (N.  Y.)  85. 
See  also  Charter  Gas  Engine  Co.  v.  Charter,  47 
111.  App.  36;  Deane  v.  Hodge,  35  Minn.  146, 
59  Am.  Rep.  321. 

A  Stockholder  Who  Is  Also  Secretary,  though 
not  a  director,  of  a  corporation  may  contract 
with  the  directors.  Hitt  v.  Sterling-Goold 
Mfg.  Co.,  in  Iowa  458. 

1.  Trust  Co.  v.  Weed,  14  Phila.  (Pa.)  422, 
37  Leg.  Int.  (Pa.)  166. 

2.  Contracts  with  Directors  and  Officers  Closely 
Scrutinized.  —  Twin-Lick  Oil  Co.  v.  Marbury, 
91  U.  S.  587;  Richardson  v.  Green,  133  U.  S. 
30;  Hancock  v.  Holbrook,  40  La.  Ann.  53,  19 
Am.  &  Eng.  Corp.  Cas.  220;  Nye  v.  Storer, 
168  Mass.  53;  Ten  Eyck  v.  Pontiac,  etc.,  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633; 
Church  v.  Church  Cementico  Co.,  75  Minn.  85; 
Patrick  v.  Bonnville  Gas  Light  Co.,  17  Mo. 
App.  462;  Trust  Co.  v  Weed,  14  Phila.  (Pa.) 
422,  37  Leg.  Int.  (Pa.)  166;  Singer  v.  Salt  Lake 
City  Copper  Mfg.  Co.,  17  Utah  143,  70  Am.  St. 
Rep.  773. 

Director  of  Two  Corporations.  —  While  the 
same  person  may  legally  act  as  a  director  of 
two  corporations  dealing  with  each  ether,  his 
actions  musl  be  open  and  free  from  any  sus- 
picion of  secret  dealing  in  favor  of  one  princi- 
pal while  acting  as  the  representative  of  the 
other.  Mercantile  Library  Hall  Co.  v.  Pitts- 
burg Library  Assoc.,  173  Pa.  St.  30. 

3.  Patrick  v.  Bonnville  Gas  Light  Co.,  17 
Mo.  App.  462.  See  cases  cited  in  notes  im- 
mediately following. 

4.  Contracts  with  Director  Vacated  at  Suit  of 
Corporation  or  Stockholder.  —  Thomas  v.  Bonn- 
ville, etc.,  R.  Co..  109  U.  S.  522;  Wardell  v. 
Union  Pac.  R.  Co.,  4  Dill.  (U.  S.)  330,  affirmed 
103  U.  S.  651;  Hubbard  v.  New  York,  etc..  In 
vest.  Co.,  14  Fed.  Rep.  675;  Charter  Gas  Engine 
Co.  v.  Charter,  47  111.  App.  36;  Leonhardt  v. 


Citizens  Bank,  56  Neb,  38;  Butts  v.  Wood,  37 
N.  Y.  317,  affirming  38  Barb.  (N.  Y.)  181;  Abbot 
v.  American  Hard  Rubber  Co.,  33  Barb.  (N. 
Y.)  578;  Browne  v.  U.  S.  Board,  etc.,  Co.,  9 
Ohio  Dec.  481.  6  Ohio  N.  P.  254;  Griffith  v. 
Blackvvater  Boom,  etc.,  Co.,  46  W.  Va.  56; 
Contra,  Lewis  v.  Meier,  14  Fed,  Rep.  311. 

5.  Merits  of  Contract  Immaterial.  —  Pearson  v. 
Concord  R.  Corp.,  62  N.  H.  537,  13  Am.  St. 
Rep.  590;  Metropolitan  El.  R,  Co.  71.  Manhat- 
tan R.  Co.,  (C.  PI.  Spec.  T.)  14  Abb.  N.  Cas. 
(N.  Y.)  103,  11  Daly  (N.  Y.)  373;  Stewart  v. 
Lehigh  Valley  R.  Co.,  38  N.  J.  L.  505. 

6.  Fraud  or  Good  Faith  of  Director  Immaterial. 
—  Aberdeen.  R.  Co.  v.  Blakie,  1  Macq.  H.  L. 
461;  Duncomb  v.  New  York,  etc.,  R.  Co.,  84 
N.  Y.  190. 

A  contract  entered  into  by  a  corporation  by 
the  authority  or  direction  of  its  trustees,  with 
themselves  and  for  their  benefil,  or  a  transfer 
of  its  property  by  the  authority  of  the  trustees 
to  themselves,  may  be  set  aside  in  case  it  in- 
jures any  public  interest,  or  the  private  in- 
terest of  any  shareholder  or  creditor,  even 
though  the  contract  or  transfer  was  executed 
in  good  faith  by  the  trustees.  Skinner  v. 
Smith.  134  N.  Y.  240. 

7.  Director  Must  Be  Placed  in  Statu  Quo.  — 
Wardell  v.  Union  Pac.  R.  Co.,  4  Dill.  (U.  S.) 
330,  affirmed  103  U.  S.  651;  Duncomb  v.  New 
York,  etc.,  R.  Co.,  84  N.  Y.  190;  Griffith 
v.  Blackwater  Boom,  etc.,  Co.,  46  W.  Va. 
56. 

8.  Contract  Tainted  with  Fraud.  —  Thomas  v. 
Brownsville,  etc.,  R.  Co.,  1  McCrary  (U.  S.) 
392;  Gerry  v.  Bismarck  Bank,  19  Mont.  191. 
But  see  Wardell  v.  Union  Pac.  R.  Co.,  4  Dill 
(U.  S.)  330,  affirmed  103  U.  S.  651,  in  which 
the  officers  seem  to  have  acted  in  bad  faith. 

9.  Right  to  Avoid  Contract  Must  Be  Exercised 
Within  Reasonable  Time.  —  Twin-Lick  Oil  Co. 
v.  Marbury,  91  U.  S.  587;  Pneumatic  Gas  Co. 
v.  Berry,  113  U.  S.  322;  Stetson  v.  Northern 
Invest.  Co.,  104  Iowa  393. 

The  right  to  avoid  a  contract  made  by  in- 
terested directors  may  be  lost  by  delay  and 
conduct  inconsistent  with  a  purpose  to  avoid 
it.  -  Barr  v.  New  York,  etc.,  R.  Co.,  125  N. 
Y.  263. 
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Burden  of  Proof.  —  In  a  suit  to  set  aside  a  contract  of  a  corporation  with  its 
officers  or  directors,  the  burden  of  proving  the  good  faith  and  fairness  of  the 
contract  is  upon  the  parties  claiming  under  it.1 

5.  Ratification  of  Contracts  with  Officers.  —  Contracts  made  with  officers  and 
directors  may  be  ratified  by  the  corporation  or  stockholders,  either  expressly 
or  by  acquiescence,  and  when  so  ratified  they  are  binding.2  But  such  ratifi- 
cation must  be  made  with  full  knowledge  of  all  the  material  facts.3  The 
ratification,  when  made  by  the  directors,  must  be  made  by  a  board  composed 
of  disinterested  directors.4 

A  Director  May  Vote  as  a  Shareholder  at  a  stockholders'  meeting  to  ratify  a 
transaction  in  which  he  has  a  personal  interest  other  than  as  a  shareholder.5 

6.  Personal  Profit  from  Official  Position.  —  An  officer  or  director  will  ordinarily 
not  be  permitted  to  secure  to  himself  from  his  official  dealings  with  the  prop- 
erty or  affairs  of  the  corporation  any  profit  or  advantage  not  common  to  all 
the  stockholders,  and  he  is  liable  to  account  to  the  corporation  or  shareholders 
for  any  profits  so  made.6 

4.  Ratifying  Directors  Must  Be  Disinterested.  — 

Thomas  v.  Brownsville,  etc.,  R.  Co.,  I  Mc- 
Crary  (U.  S.)  392.  See  also  Paine  v.  Lake 
Erie,  etc.,  R.  Co.,  31  Ind.  283;  Flint,  etc.,  R. 
Co.  v.  Dewey,  14  Mich.  477. 

5.  Interested  Director  May  Vote  as  Stockholder. 
—  North  West  Transp.  Co.  v.  Beatty,  12  App. 
Cas.  589,  6  Ont.  300,  6  Am.  &  Eng.  Corp.  Cas. 
315,  11  Ont.  App.  205,  10  Am.  &  Eng.  Corp. 
Cas.  263,  12  Can.  Sup.  Ct.  598,  19  Am.  &  Eng. 
Corp.  Cas.  171;  Gamble  v.  Queens  County 
Water  Co.,  123  N.  Y.  91. 

6.  Officer  Not  Permitted  to  Make  Personal  Profit 
from  Company's  Business  —  England.  —  Imperial 
Mercantile  Credit  Assoc.  v.  Coleman,  L.  R.  6 
H.  L.  189. 

United  Slates.  —  Drury  v.  Cross,  7  Wall.  (U. 
S.)  299;  Koehler  v.  Black  River  Falls  Iron  Co., 
2  Black  (U.  S.)  715;  Corbett  v.  Woodward,  5 
Sawy.  (U.  S.)  405;  Krohn  v.  Williamson,  62 
Fed.  Rep.  869. 

California.  —  Farmers',  etc.,  Bank  v.  Dow- 
ney, 53  Cal.  466,  31  Am.  Rep.  62. 

Illinois.  —  Hoffman  v.  Rcichert,  147  111.  274, 
37  Am.  St.  Rep.  219,  affirming  31  111.  App.  558. 

Indiana.  —  Port  v.  Russell,  36  Ind.  60,  10 
Am.  Rep.  5. 

Kansas.  —  Thomas  v.  Sweet,  37  Kan.  183. 
Kentucky. — Widrig  v.  Newpori  St.  R.  Co., 
82  Ky.  511 ;  Paducah  Land,  etc.,  Co.  v.  Mays, 
(Ky.  1893)  24  S.  W.  Rep.  237;  Paducah  Land, 
etc.,  Co.  v.  Mulholland,  (Ky.  1894)  24  S.  W. 
Rep.  624. 

Maryland.  —  Cumberland  Coal,  etc.,  Co  v. 
Parish,  42  Md.  598. 

Massachusetts.  —  Parker  v.  Nickerson,  112 
Mass.  195.  See  also  Warren  v.  Para  Rubber 
Shoe  Co.,  166  Mass.  97. 

Minnesota.  — Gcodhue  Farmers'  Warehouse 
Co.  v.  Davis,  8t  Minn.  210. 

Missouri.  —  Chouteau  Ins.  Co.  v.  Floyd,  74 
Mo.  286;  Ward.  v.  Davidson,  89  Mo.  445 ;  Bent 
v.  Priest,  10  Mo.  App.  543;  Mt.  Vernon  Bank 
v.  Porter,  52  Mo.  App.  244.  See  also  St.  Louis 
Paint  Mfg.  Co.  v.  Niepham,  30  Mo.  App.  15. 

Montana.  —  Gerry  v.  Bismarck  Bank,  19 
Mont.  191. 

New  Jersey.  —  Redmond  v.  Dickerson,  9  N. 
J.  Eq.  507,  59  Am.  Dec.  418;  Plaquemines 
Tropical  Fruit  Co.  v.  Buck,  52  N.  J.  Eq.  219; 
Landis  v.  Sea  Isle  City  Hotel  Co.,  (N.  J.  1895) 
31  All.  Rep.  755. 
901  Volume  XXI. 


1.  Burden  of  Proof.  —  Meeker  v.  Winthrop 
Iron  Co.,  17  Fed.  Rep.  48;  Cumberland  Coal, 
etc.,  Co.  v.  Parish,  42  Md.  598. 

A  Resolution  by  Corporate  Directors  Voting 
Themselves  Salaries  is  voidable  at  the  option 
of  the  corporation,  and  in  an  action  by  the 
corporation  to  avoid  such  resolution  and  com- 
pel a  return  of  money  already  received  there- 
under, the  burden  is  upon  the  directors  to 
overthrow  the  presumption  that  they  acted 
dishonestly;  but  where  the  action  is  brought 
by  a  stockholder  the  burden  rests  upon  him  to 
mike  out  such  a  case  as  will  show  that  the  cor- 
poration ought  to  exercise  its  right  to  avoid 
the  resolution.  MacNaughton  v.  Osgood,  41 
Hun  (N.  Y.)  109. 

2.  Ratification  of  Contract.  —  Crymble  v.  Mul- 
vaney,  21  Colo.  203;  Mackey  v.  Burns,  (Colo. 
App.  1900)64  Pac.  Rep.  4S5;  Beach  v.  Miller, 
130  III.  162,  17  Am.  St.  Rep.  291 ;  Warren  v.  Para 
Rubber  Shoe  Co.,  166  Mass.  97;  Nye  v.  Storer, 
168  Mass.  53;  Matter  of  State  Reservation 
Com'rs,  122  N.  Y.  177.  See  Pickett  v.  School 
Dist.  No.  1,  25  Wis.  551,  3  Am.  Rep.  105. 

The  general  rule  as  to  the  avoidance  of  con- 
tracts with  directors  does  not  apply  where  all 
persons  interested  in  the  corporation  as  officers, 
directors,  or  stockholders  know  of  and  consent 
to  the  contract,  and  the  property  acquired 
thereunder  is  kept  and  used  by  the  corpora- 
tion. Battelle  v.  North  western  Cement,  etc., 
Pavement  Co.,  37  Minn.  89. 

A  Stockholder  May  Become  Estopped  to  assert 
the  invalidity  of  a  contract  with  a  direclor  by 
accepting  the  benefits  of  such  contract.  Stein- 
way  v.  Stein  w  iv,  2  N.  Y.  App.  Div.  301. 

As  to  the  Ratification  by  Act  of  Legislature  of  a 
contnct  between  a  corporation  and  one  of  its 
officers,  see  Danville,  etc.,  R.  Co.  v.  Kase,  41 
W.  NI.  C.  (Pa.)  41 1. 

The  Corporation  May  Waive  the  Fiduciary  Re- 
lationship as  to  an  olficer  contracting  with  it, 
and  deal  with  him  as  a  stranger.  Risley  v. 
Indianapolis,  etc.,  R.  Co.,  62  N.  Y.  240,  revers- 
ing 1  Hun  (N.  Y.)  202. 

3.  Ratification  Must  Be  with  Full  Knowledge. 
—  Hoffman  Steam  Coal  Co.  v.  Cumtcrland 
Coal,  etc.,  Co.,  16  Md.  450,  77  Am.  Dec.  311; 
Flint,  etc.,  R.  Co.  v.  Dewey,  14  Mich.  477. 

As  to  What  Constitutes  a  Ratification,  see 
Goodyear  Dental  Vulcanite  Co.  v.  Caduc,  144 
Mass.  85;  Stanley  v.  Luse,  36  Oregon  26. 
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Secret  Profits  or  Commissions.  —  Thus  an  officer  or  director  may  be  compelled 
to  account  to  the  corporation  for  any  secret  profits  or  commissions  received 
by  him  on  contracts  oi  third  persons  with  the  corporation.1 

Personal  Profit  Allowed  in  Some  Cases.  —  But  an  officer  or  director  is  not  absolutely 
precluded  from  making  an  individual  profit  out  of  his  contracts  for  the  cor- 
p  mm;  i  i  i,  where  he  acts  openly  and  in  good  faith  towards  the  corporation.2 
Thus  he  m  ty  lawfully  agree  with  a  person  contracting  with  the  corporation  for 
a  commission  or  profit  to  himself,  where  this  is  done  openly  and  in  good  faith, 
an  I  the  interests  of  the  director  and  of  the  corporation  do  not  conflict.3 

7.  Particular  Transactions  Considered  —  a.  Sale  to  Corporation.  —  A  sale 
in  good  faith  l>v  an  officer  or  director  of  his  own  property  to  the  corporation 
is  valid,  provided  the  vendor,  while  acting  in  his  own  interest,  does  not  act 
also  for  the  corporation.'4    But  such  sale  may  be  avoided  or  set  aside  at  the 


N(w  York.  —  Ogden  ?/.  Murray,  39  N.  Y.  202; 
Haines  v.  Brown,  80  N.  Y.  527;  Palmer  v. 
Cypress  Mill  Cemetery,  122  N.  Y.  429;  Averill 
v.  Barber,  (Supm.  Ct.  Gen.  T.)  0  N.  Y.  Supp. 
255;  RudJ  v.  Robinson,  54  Hun  (N.  Y.)  339; 
Forker  v.  Mi  own,  (C.  PI.  Gen.  T.)  10  Misc.  (N. 
Y.)  i6[,  affirmed  53  N.  E.  Rep.  1125;  Koster  v. 
Pain,  41  M.  Y.  App.  Div.  443;  Wntkins  v. 
Watkins,  etc.,  Lumber  Co.,  (Supm.  Ct.  Spec. 
T.)  17  Misc.  (N.  Y.)  227. 

Ohio.  —  Larwill  v.  Burke,  10  Ohio  Cir.  Dec. 
605,  19  Ohio  Cir.  Ct.  449. 

Pennsylvania.  —  Danville,  etc.,  R.  Co.  v. 
Kase,  41  VV.  N.  C.  (Pa.)  411. 

South  Carolina.  —  Palmetto  Lumber  Co.  v. 
Risley,  25  S.  Car.  309. 

Texas.  —  Moore  v.  Waco  Bldg.  Assoc.,  19 
Tex.  Civ.  App.  68. 

Utah.  —  Mclntyre  v.  Ajax  Min.  Co.,  17  Utah 
213. 

Wisconsin.  —  Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.  639;  First  Ave.  Land  Co.  v.  Hil- 
debrand,  103  Wis.  530. 

Directors  Who  Sell  Themselves  Stock  at  Less 
than  Its  Value  are  liable  to  the  corporation  for 
profits  made  thereon.  Forker  v.  Brown,  (C. 
PI.  Gen.  T.)  10  Misc.  (N.  Y.)  161,  affirmed  53 
N.  E.  Rep.  1125;  Freeman  v.  Sline,  15  Phila. 
(Pa.)  37,  38  Leg.  Int.  (Pa.)  268. 

Personal  Use  of  Property  of  Corporation. — An 
officer  or  director  cannot  use  the  property  of 
the  corporation  for  his  own  purposes.  Hoff- 
man v.  Reichert,  147  111.  274,  37  Am.  St.  Rep. 
219,  affirming  31  111.  App.  558.  And  he  may 
be  called  upon  to  account  for  and  make  resti- 
tution of  corporate  properly  which  he  has  im- 
properly applied  to  his  own  use.  Trust  Co. 
v .  Weed,  14  Phila.  (Pa.)  422,  37  Leg.  Int.  (Pa.) 
166. 

1.  Officer  Not  Permitted  to  Make  Secret  Commis- 
sions or  Profits  —  England.  —  Hichens  v.  Con- 
greve,  4  Russ.  562;  Great  Luxembourg  R.  Co. 
v.  Magnay,  25  Beav.  586;  Gaskell  v.  Chambers, 
26  Beav.  360;  In  re  North  Australian  Territory 
Co.,  (1892)  1  Ch.  322,  37  Am.  &  Eng.  Corp. 
Cas.  678.  In  re  Olympia,  (1898)  2  Ch.  153,  67 
L.  I.  Ch.  433,  78  L.  T.  N.  S.  629. 

United  States.  —  Bayliss  v.  LaFayette,  etc., 
R.  Co..  8  Biss.  (U.  S.)  193;  Continental  Trust 
Co.  v.  Toledo,  etc.,  R.  Co.,  86  Fed.  Rep. 
929. 

Alabama.  —  Perry  v.  Tuskaloosa  Cotton  Seed 
Oil  Mill  Co.,  93  Ala.  364. 

California.  —  Farmers',  etc..  Bank  v.  Dow- 
ney, 53  Cal.  466,  31  Am.  Rep.  62. 
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Missouri.  —  Bent  v.  Priest,  10  Mo.  App.  543, 
562,  86  Mo.  475. 

New  Jersey.  —  Woodbury  Heights  Land  Co. 
v.  Loudenslager,  55  N.  J.  Eq.  78,  affirmed  56 
N.  J.  Eq.  411. 

New  York.  —  Sheridan  v.  Sheridan  Electric 
Light  Co.,  38  Hun  (N.  Y.)  396. 

Pennsylvania. —  Bird  Coal,  etc.,  Co.  v. 
Humes,  157  Pa.  St.  278,  37  Am.  St.  Rep.  727. 

Vermont.  —  Rutland  Electric  Light  Co.  v. 
Bates,  68  Vt.  579,  54  Am.  St.  Rep.  904. 

Wisconsin.  —  Spaulding  v.  North  Milwaukee 
Town  Site  Co.,  106  Wis.  481. 

Directors  May  Be  Enjoined  from  paying  one  of 
their  number,  for  their  common  benefit,  a 
secret  bonus  for  transacting  corporate  busi- 
ness. Commercial  Nat.  Bank  v.  Syracuse 
Rapid  Transit  R.  Co.,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  36. 

An  Agreement  Made  Prior  to  the  Formation  of 
the  Corporation,  by  which  a  director  is  to  re- 
ceive a  personal  profit  for  his  vote  for  a  certain 
contract,  is  void.  Koster  v.  Pain,  41  N.  Y. 
App.  Div.  443. 

A  Contractor  Sharing  His  Profit  with  a  Director 
Is  Not  Liable  to  the  Corporation,  in  the  absence 
of  fraud.  Lands  Allotment  Co.  v  Broad,  13 
Report  699. 

2.  Personal  Profit  Allowed  in  Some  Cases.  — 

Symmes  v.  Union  Trust  Co.,  60  Fed.  Rep.  830; 
Van  Cott  v.  Van  Brunt,  82  N.  Y.  535;  Larwill 
v.  Burke,  10  Ohio  Cir.  Dec.  605,  19  Ohio  Cir. 
Ct.  449.  See  also  Bucksport,  etc.,  R.  Co.  v. 
Edinburgh,  etc.,  Redwood  Co.,  68  Fed.  Rep. 
972,  29  U.  S.  App.  731;  Keeney  v.  Converse, 
99  Mich.  316;  Divine  v.  Universal  Sewing 
Mach.  Motor  Attachment  Co.,  (Tenn.  Ch. 
1896)  38  S.  W.  Rep.  93. 

3.  Agreement  for  Personal  Profit  or  Commission 
Held  Lawful.  —  Southall  v.  British  Mut.  L. 
Assur.  Soc,  L.  R.  6  Ch.  614;  Union  Pac.  R. 
Co.  v.  Credit  Mobilier  of  America,  135  Mass. 
367;  Keeney  v.  Converse,  99  Mich.  316;  Jame- 
son v.  Coldwell,  23  Oregon  144. 

The  mere  fact  that  the  agreement  for  a  di- 
vision of  profits  between  a  director  and  the 
contractor  was  secret  will  not  invalidate  the 
contract  when  executed  to  the  satisfaction  of 
the  corporation  and  on  favorable  terms. 
Havens  v.  Hovt,  6  Jones  Eq.  (59  N.  Car.)  115. 

4.  Sale  by  Officer  or  Director  to  Corporation.  — 
Stetson  v.  Northern  Invest.  Co.,  104  Iowa  393; 
Gamble  v.  Queens  County  Water  Co.,  123  N.  Y. 
91.  See  also  Hill  v.  Nisbel,  100  Ind.  341; 
Knowles  v.  Duffy,  40  Hun  (N.  Y.)  485. 
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suit  of  stockholders  if  fraudulent.1 

Purchase  and  Resale  to  Corporation.  —  Where  corporate  officers  purchase  property 
for  the  purpose  of  reselling  it  to  the  corporation,  and  by  false  representa- 
tions as  to  its  cost  receive  therefor  from  the  corporation  a  sum  in  excess  of 
the  purchase  price,  secretly  keeping  the  difference,  they  are  liable  to  the  cor- 
poration for  the  profit  so  made.2 

b.  Purchase  from  Corporation. — Officers  or  directors  may  in  good 
faith  purchase  the  property  of  the  corporation  for  an  adequate  consideration 
when  they  do  not  represent  the  corporation  in  the  transaction.3  But  such  a 
sale  is  not  binding  on  the  corporation  where  the  purchasers  act  both  for 
themselves  and  for  the  corporation,  especially  if  the  consideration  is  inade- 
quate.4 The  sale  of  property  of  the  corporation  by  directors  to  one  of  their 
number,  for  a  greatly  inadequate  consideration,  is  presumptively  fraudulent,5 
and  such  sale  may  be  set  aside  at  the  suit  of  stockholders,6  or,  if  fully 
executed  and  acted  upon,  the  stockholders  may  compel  the  vendee  to  account 
for  the  additional  value  of  the  property  above  the  purchase  price.7 

The  Burden  of  Proving  that  the  purchase  was  made  in  good  faith  and  for  value 
rests  upon  the  purchaser  or  those  claiming  through  him.8 

c.  Loan  to  Corporation. — An  officer  or  director  may,  in  good  faith, 
loan  money  or  credit  to  the  corporation  on  the  same  terms  as  a  stranger,  and 
may  take  from  it  and  enforce  security  for  the  payment  of  the  debt.9    Thus  a 


1.  Sale  Set  Aside  if  Fraudulent.  —  Millsaps  v. 
Chapman,  76  Miss.  942,  71  Am.  St.  Rep.  549; 
Gerry  v.  Bismarck  Bank,  19  Mont.  191;  Barnes 
v.  Lynch,  9  Ok!a.  11,  156;  Stanley  v.  Luse,  36 
Oregon  25.  See  Tuscaloosa  Mfg.  Co.  v.  Cox, 
58  Ala.  71;  Freeman  v.  Sea  View  Hotel  Co.,  57 
N.  J.  Eq.  68. 

2.  Fraudulent  Purchase  and  Resale  to  Corpora- 
tion.—  Pittsburg  Min.  Co.  v.  Spooner,  74  Wis. 
307,  17  Am.  St.  Rep.  149.  To  the  same  effect 
see  Benson  v.  Heathorn,  1  Y.  &  C.  Ch.  326; 
H  ggins  v.  Lansingh,  154  III.  301;  Woodbury 
Heights  Land  Co.  v.  Loudenslager,  55  N.  J. 
Eq.  78;  Dorris  v.  French,  4  Hun  (N.  Y.)  292.  6 
Thomp.  &  C.  (N.  Y.)  581;  Simons  v.  Vulcan 
Oil,  etc.,  Co.,  61  Pa.  St.  202,  100  Am.  Dec. 
628;  First  Ave.  Land  Co.  v.  Hildebrand,  103 
Wis  530;  Earle  v.  Burland,  27  Ont.  App.  540. 
But  see  Larwill  v.  Burke,  10  Ohio  Cir.  Dec. 
605;  19  Ohio  Cir.  Ct.  449. 

3.  Officers  May  Purchase  Corporate  Property.  — 
Little  Rock,  etc.,  R.  Co.  v.  Page,  35  Ark.  304; 
Crvmble  v.  Mulvaney,  21  Colo.  203;  Buell  v. 
Bjckingham,  16  Iowa  284,  85  Am.  Dec.  516; 
Cornell  ■".  Clark,  36  Hun  (N.  Y.)  640,  ajfiiiiu-a 
104  N.  Y.  451;  Ashhurst's  Appeal,  60  Pa.  St. 
290.  See  also  Osborne  u.  Monks,  (Ky.  1893)  21 
S.  W.  Rep.  101;  Hancock  v.  Ilolbrook,  40  La. 
Ann.  53 

Insolvency  of  Corporation.  —  When  the  good 
faith  of  a  sale  of  corporate  property  to  a  director 
ii  attacked,  it  is  competent  to  show  that  the 
corporation  was  insolvent  at  the  time.  Beach 
v.  Miller,  130  111.  162,  17  Am.  St.  Rep.  291. 
See  also,  as  to  the  purchase  of  the  property  of 
an  insolvent  corporation  by  a  director,  Chat- 
ham Nat.  Bank  v.  McKeen,  24  Can.  Sup.  Ct. 
348. 

Resignation  in  Order  to  Purhaso  Corporato  Prop- 
erty.—  Where  a  director  resigns  and  soon 
afterwards  buys  corporate  properly,  and  is  at 
once  re-elected  a  director,  he  will  be  considered 
to  have  been  a  director  at  the  time  of  the  pur- 
chase. Millsaps  r>.  Chapman,  76  Miss.  942,  71 
Am.  St.  Rep.  549. 


4.  Sale  by  Officers  to  Themselves  Not  Binding  on 
Corporation.  —  Hoffman  Steam  Coal  Co.  v. 
Cumberland  Coal,  etc.,  Co.,  16  Md.  456,  77 
Am.  Dec.  311;  Cumberland  Coal,  etc.,  Co.,f. 
Sherman,  30  Barb.  (N.  Y.)  553;  Goodin  v. 
Cincinnati,  etc.,  Canal  Co.,  18  Ohio  St.  169,  98 
Am.  Dec.  95;  Sweeny  v.  Sugar  Refining  Co., 
30  W.  Va.  443,  8  Am.  St.  Rep.  88.  See  also 
Davis  v.  Rock  Creek  Lumber,  etc.,  Co., 
55  Cal.  359,  36  Am.  Rep.  40;  Jones  v.  Arkan- 
sas Agricultural,  etc..  Assoc.,  38  Ark.  17; 
Hill  v.  Marston,  178  Mass.  285;  Cook  v.  Ber- 
lin Woolen  Mill  Co.,  43  Wis.  433. 

Good  Faith  Held  Immaterial.  —  Morgan  v. 
King,  27  Colo.  539. 

A  Pledge  of  Corporate  Assets  by  directors  to 
themselves  will  be  jealously  scrutinized  by  a 
court  of  equity.  Chouteau  v.  Allen,  70  Mo. 
290. 

Creditors  of  a  Corporation  may  avoid  a  sale  of 
the  corporate  property  by  directors  to  them- 
selves. Sweeny  v.  Sugar  Refining  Co.,  30  W. 
Va.  443,  8  Am.  St.  Rep.  88. 

5.  Wood  roof  v.  Howes,  8S  Cal.  184. 

6.  Sale  for  Inadequate  Consideration  Set  Aside. 
—  Millsaps  v.  Chapman,  76  Miss.  942,  71  Am. 
St.  Rep.  549.  Thus  where  the  officers  of  a  cor- 
poration combined  to  divest  the  corporation  of 
its  property  by  a  sale  to  themselves  at  great 
sacrifice,  the  sale  was  set  aside  at  the  suit  of 
stockholders.  Jackson  v.  Ludeling,  21  Wall. 
(U.  S.)  616. 

7.  Goodin  v.  Cincinnati,  etc.,  Canal  Co.,  18 
Ohio  St.  169,  98  Am.  Dec.  95.  See  also  Mill- 
saps v.  Chapman,  76  Miss.  942,  71  Am.  St. 
Rep.  549- 

8.  Burden  of  Proof. —  Wilkinson  v.  Bauerle, 
41  N.  J.  Eq.  635;  Ashhurst's  Appeal,  60  Pa. 
St.  290;  Cook  v.  Berlin  Woolen  Mill  Co.,  43 
Wis.  433.  Sec  Patterson  v.  Portland  Smelting 
Works,  35  Oregon  96. 

9.  Loan  to  Corporation  —  United  States.  — 
Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
Richardson  v.  Green,  133  U.  S.  30;  Gould  v. 
Little  Rock,  etc.,  R.  Co.,  52  Fed.  Rep.  680. 
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director  of  a  solvent  corporation  who  guarantees  a  corporate  debt  may  take 
a  mortgage  from  the  corporation  as  security,  and  foreclose  the  same  if  called 
on  to  pay  the  debt. 1 

d.  Pi  rchase  at  Execution  or  Judicial  Sale. — A  purchase  by  a 
director  or  officer  of  the  property  of  the  corporation  at  an  execution  or  fore- 
closure  sale  is  ordinarily  to  be  regarded  as  a  purchase  for  the  benefit  of  the 
>  'i  poration.-  lUit  a  director  who  has  loaned  money  to  the  corporation  may 
purchase  its  property  under  a  sale  to  enforce  payment  of  the  loan.3    In  such 

,  however,  in  a  suit  to  vacate  the  sale,  the  burden  is  upon  him  to  show 
that  the  property  was  sold  for  its  value.4 

e.  PURCHASE  OF  Outstanding  Claim. — As  a  general  rule  an  officer  or 
director  who  purchases  an  outstanding  claim  against  the  corporation  cannot 
enforce  it  against  such  corporation,  but  holds  it  as  trustee  for  the  corporation, 
and  is  entitled  only  to  reimbursement.8  But  where  an  officer  or  director 
makes  such  purchase  in  good  faith  and  under  circumstances  relieving  him  from 


California.  —  See  Sutter  St.  R.  Co.  v.  Baum, 
66  Cal.  44. 

Colorado.  —  West  v.  Hanson  Produce  Co.,  6 
Colo.  App.  467;  St.  ]oe,  etc.,  Consol.  Min.  Co. 
v.  Aspen  First  Nat.  Bank,  10  Colo.  App. 
339- 

Illinois.  —  Harts  v.  Brown,  77  BI.  226;  Hud- 
lun  v.  Blakeslee,  70  111.  App.  664;  Mullanphy 
Sav.  Bank  v.  Schott,  34  111.  App.  500,  affirmed 
135  111.  655,  25  Am.  St.  Rep.  401. 

Iowa.  —  Hallam  v.  Indianola  Hotel  Co.,  56 
Iowa  17S;  Garrett  v.  Burlington  Plow  Co.,  70 
Iowa  697,  59  Am.  Rep,  461;  Warfield  v.  Mar- 
shall County  Canning  Co.,  71  Iowa  666,  2  Am. 
St.  Rep.  263,  19  Am.  &  Eng.  Corp.  Cas.  194; 
Rollins  v.  Shaver  Wagon,  etc.,  Co.,  80  Iowa 
380,  20  Am.  St.  Rep.  427. 

Kentucky.  —  Blake  v.  Ray,  (Ky.  1901)  62  S. 
W.  Rep.  531.  See  Tate  v.  Louisville  Bldg., 
eic.  Assoc.,  (Ky.  1898)44  S.  W.  Rep.  953. 

Massachusetts.  —  Holt  v.  Bennett,  146  Mass. 
437;  Saltmarsh  v.  Spaulding,  147  Mass.  224. 

Mississippi .  —  Millsaps  v.  Chapman,  76  Miss. 
942,  71  Am.  St.  Rep.  549. 

Missouri.  —  Kraft-Holmes  Grocery  Co.  v. 
Crow,  36  Mo.  App.  288. 

Nebraska.  —  See  Nebraska  Nat.  Bank  v. 
Clark,  58  Neb.  183. 

New  Jersey.  —  Stratton  v.  Allen,  16  N.  J.  Eq. 
329. 

New  York. — Duncomb  v.  New  York,  etc., 
R.  Co.,  88  N.  Y.  1;  Preston  v.  Loughran,  58 
Hun  (N.  Y.)  210. 

Oregon. — Jones  v.  Hale,  32  Oregon  465; 
Patterson  v.  Portland  Smelting  Works,  35  Ore- 
gon 96. 

Utah.  —  See  Wasatch  Min.  Co.  v.  Jennings, 
5  Utah  385. 

Virginia.  —  Addison  v.  Lewis,  75  Va.  701. 

Canada.  —  Greenstreet  v.  Paris  Hydraulic 
Co.,  2r  Grant  Ch.  (U.  C.)  229.  See  Pratte  ?'. 
La  Manufacture,  etc.,  2  Quebec  65. 

Under  the  New  Jersey  Corporation  Act  of 
1875,  directors  of  a  corporation  may  execute  a 
mortgage  of  the  corporate  property  to  secure 
the  liability  of  the  corporation  to  themselves, 
even  though  this  be  done  in  contemplation 
of  the  immediate  appointment  of  a  receiver. 
Whittaker  v.  Amwell  Nat.  Bank,  52  N.  J.  Eq. 
400. 

1.  Director  as  Guarantor.  —  Taylor  County 
Ct.  v.  Baltimore,  etc.,  R.  Co.,  35  Fed.  Rep. 
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161 ;  Hopson  v.  ^Etna  Axle,  etc.,  Co.,  50  Conn. 
597;  Rylander  v.  Sheffield,  108  Ga.  Ill;  Col- 
lege Park  Electric  Belt  Line  v.  Ide,  15  Tex. 
Civ.  App.  273.  See  also  Hill  v.  Marslon, 
178  Mass.  285;  Leavitt  v.  Beers,  Hill  &  D. 
Supp.  (N.  Y.)22i;  College  Park  Electric  Belt 
Line  v.  Ide,  15  Tex.  Civ.  App.  273. 

2.  Purchase  at  Execution  Sale. — San  Francisco 
Water  Co.  v.  Paltee,  86  Cal.  623;  McAlIen  v. 
Woodcock,  60  Mo.  174;  Raleigh  v.  Fitzpatrick, 
43  N.  J.  Eq.  501;  Sebring  v.  Joanna  Heights 
Assoc.,  2  Pa  Dist.  629.  But  see  Lucas  v. 
Friant,  111  Mich.  426;  Howard  v.  Hatch,  29 
Barb.  (N.  Y.)  297. 

A  director  of  a  corporation  cannot  purchase 
ils  property  at  an  execution  sale,  except  sub- 
ject to  its  right  to  elect  to  disaffirm  the  sale 
and  demand  a  resale.  Hoyle  v.  Plattsburgh, 
etc.,  R.  Co.,  54  N.  Y.  314,  13  Am.  Rep.  595. 
See  also  Welch  v.  Woodruff,  (Supm.  Cl.  Gen. 
T.)  3  N.  Y.  Supp.  622. 

Purchase  from  Stranger.  —  Where  corporate 
property  is  sold  under  foreclosure  a  director 
may  acquire  title  from  the  purchaser.  Rut- 
gers Female  College  v.  Tallman,  (Supm.  Ct. 
Spec.  T.)  2  Misc.  (N.  Y.)  561. 

3.  Purchase  by  Director  —  Creditor  at  Fore- 
closure or  Execution  Sale.  —  Harts  v.  Brown,  77 
111.  226;  Hallam  v.  Indianola  Hotel  Co.,  56 
Iowa  178;  Saltmarsh  v.  Spaulding,  147  Mass. 
224;  Preston  v.  Loughran,  58  Hun  (N.  Y.) 
210;  Patterson  v.  Portland  Smelting  Works,  35 
Oregon  96.  See  also  Hoyle  v.  Plattsburgh, 
etc.,  R.  Co.,  54  N.  Y.  314,  13  Am.  Rep.  595. 

4.  Patterson  v.  Portland  Smelting  Works,  35 
Oregon  96.  See  also  Hallam  v.  Indianola 
Hotel  Co.,  56  Iowa  178. 

5.  Purchase  of  Outstanding  Claim.  —  Davis  v. 
Rock  Creek  Lumber,  etc.,  Co.,  55  Cal.  359,  36 
Am.  Rep.  40;  Higgins  v.  Lansingh,  154  111. 
301;  Lingle  v.  National  Ins.  Co.,  45  Mo.  109; 
Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  2S6; 
Brewster  v.  Stratman,  4  Mo.  App.  41;  Kim- 
mell  v.  Geeting,  2  Grant  Cas.  (Pa.)  125;  Hill 
v.  Frazier,  22  Pa.  St.  320.  See  also  Holland 
v.  Heyman,  60  Ga.  174;  Patrick  v.  Boonville 
Gas  Light  Co.,  17  Mo.  App.  462. 

A  director  of  a  corporation  cannot  purchase 
its  bonds  below  par  except  at  the  peril  of 
avoidance  by  the  courts  upon  the  application 
of  the  corporation.  Duncomb  v.  New  York, 
etc.,  R.  Co.,  84  N.  Y.  190. 
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his  obligations  as  a  fiduciary,  he  may  claim  for  himself  the  full  benefit  of  the 
purchase. 1 

/.  Employment  for  Special  Services.  —  A  corporation  may  employ  an 
officer  or  director  to  perform  services  for  it  not  incident  to  his  official  duties. 
The  trust  relation  existing  between  an  officer  or  director  and  the  stockholders 
does  not  incapacitate  him  to  perform  such  services  and  to  receive  the  same 
compensation  therefor  as  a  stranger.2 

XIII.  Rights  of  Officers  and  Agents  as  Against  Corporation  —1. 
Compensation  —  a.  RIGHT  TO  COMPENSATION  —  (i)  Where  There  Is  No  Provi- 
sion or  Agreement  for  Compensation  —  Ordinarily  No  Right  to  Compensation.  —  Where  a 
director  3  or  officer  *  of  a  corporation  performs  the  usual  and  ordinary  duties 
of  his  office,  as  defined  by  the  charter  or  by-laws  of  the  corporation,  he  is 


1.  Purchase  by  Officer  When  Relieved  from  Obli- 
gations as  Trustee.  —  Bradley  v.  Marine,  etc., 
Phosphate  Min.,  etc.,  Co.,  3  Hughes  (U.  S.) 
26;  Harts  v.  Brown,  77  111.  226;  Si.  Louis, 
etc.,  R.  Co.  v.  Chenault,  36  Kan.  51;  Glen- 
wood  Mfg.  Co.  v.  Syme,  roq  Wis.  355. 

Where  a  Corporation  Has  Been  Dissolved,  as  by 
an  assignment  for  the  benefit  of  creditors,  an 
officer  or  director  may  thereafter  buy  out- 
standing claims  against  it  for  his  own  benefit. 
Craig's  Appeal,  92  Pa.  St.  396;  Hammond's 
Appeal,  123  Pa.  St.  503. 

2.  Employment  of  Director  for  Special  Services. 
—  Bennett  v.  St.  Louis  Car  Roofing  Co.,  19 
Mo.  App.  349;  Beach  v.  Stouffer,  S4  Mo.  App. 
395;  Henry  v.  Rutland,  etc..  R.  Co.,  27  Vt. 
435.  See  infra,  this  title,  Rights  of  Officers  and 
Agents  as  Against  Corporation  —  Compensation 
for  Extra  Services, 

3.  Director  Not  Entitled  to  Compensation  — 
England.  —  Dunstan  v.  Imperial  Gas  Light, 
etc.,  Co.,  3  B.  &  Ad.  125,  23  E.  C.  L.  42. 

Colorado.  —  Brown  v.  Republican  Mountain 
Silver  Mines,  17  Colo.  421. 

Connecticut.  —  New  York,  etc.,  R.  Co.  v. 
Ketchum,  27  Conn.  170. 

Illinois.  —  Brown  v.  De  Young,  167  111.  549; 
American  Cent.  R.  Co.  v.  Miles,  52  111.  174; 
Cheeney  v.  Lafayette,  etc.,  R.  Co.,  68  III.  570, 
18  Am.  Rep.  584;  Holder  v.  Lafayette,  etc.,  R. 
Co.,  71  111.  106,  22  Am.  Rep.  89;  Gridley  v.  La- 
fayette, etc.,  R.  Co.,  71  111.  200;  Jones  v. 
Vance  Shoe  Co..  92  111.  App.  158. 

Indiana.  —  Manx  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  361. 

Massachusetts.  —  See  Pewz\  Gloucester  First 
Nat.  Bank,  130  Mass.  391. 

Missouri.  —  Pfeiffer  v.  Lansberg  Brake  Co., 
44  Mo.  App.  59. 

New  Hampshire.  — Smith  v.  Putnam,  61  N. 
H.  632. 

New  Jersey.  —  Bailey  v.  Burgess,  48  N.J. 
Eq.  411. 

New  York.  — Gill  v.  New  York  Cab  Co.,  48 
Hun  (N.  Y.)  524. 

Oregon.  —  Wood  v.  Lost  Lake  Mfg.  Co.,  23 
Oregon  20,  37  Am.  St.  Rep.  651,  33  Am.  & 
Eng.  Corp.  Cas.  394. 

Pennsylvania.  —  Accommodation  Loan,  etc., 
Assoc.  v.  Stonemetz.  29  Pa.  St.  534;  Martin- 
dale  v.  Wilson-Cass  Co.,  134  Pa.  St.  348,  19 
Am.  St.  Rep.  706. 

Vermont.  —  Hall  v.  Vermont,  etc.,  R.  Co., 
28  Vt.  401. 

Washington.  —  Burns  v.  Commencement 
Bay  Land,  etc.,  Co.,  4  Wash.  558,  38  Am.  & 
Eng.  Corp.  Cas.  129. 


West  Virginia.  —  Ravenswood,  etc.,  R.  Co* 
v.  Woodyard,  46  W.  Va.  558. 

A  Director  Cannot  Bind  the  Corporation  to  Pay 
for  Services  rendered  it  by  a  person  employed 
by  such  director,  but  which  he  was  required 
as  a  director  to  do  himself  without  compensa- 
tion. Brown  v.  Valley  View  Min.  Co.,  127 
Cal.  630. 

4.  Officer    Not    Entitled    to   Compensation  — 

United  States.  —  McMulIen  ?.  Ritchie,  64  Fed. 
Rep.  253.  See  also  Steam  Dredge  No.  1,  87 
Fed.  Rep.  760. 

Georgia. — See  Burns  v.  Beck,  etc.,  Hard- 
ware Co.,  83  Ga.  471. 

Illinois.  —  Illinois  Linen  Co.  v.  Hough,  91 
111.  63;  Ellis  v.  Ward,  137  111.  509;  Chicago 
Porter  Home  Invest.  Co.  v  Biddison,  46  111. 
App.  423;  St.  Louis,  etc.,  R.  Co.  v.  O'Hara, 
177  111.  525,  affirming  75  111.  App.  496;  Fritze 
v.  Equitable  Bldg.,  etc  ,  Soc,  186  111.  183, 
affirming  83  111.  App.  18:  Myers  v.  Equitable 
Bldg.,  etc.,  Soc,  92  111.  App.  27. 

Indiana. — Blue  v.  Capitol  Nal.  Bank,  145 
Ind.  518. 

Iowa.  —  Citizens'  Nat.  Bank  v.  Elliott,  55 
Iowa  104,  39  Am.  Rep.  167. 

Maine.  —  Holland  v.  Levviston  Falls  Bank, 
52  Me.  564. 

Massachusetts.  —  Sawyer  v.  Pawners'  Bank, 
6  Allen  (Mass.)  207;  Henry  Wood's  Sons  Co. 
v.  Schaefer,  173  Mass.  443,  73  Am.  St.  Rep. 
305.  See  Com.  Ins.  Co.  v.  Crane,  6  Met. 
(Mass.)  64. 

Missouri.  —  Pfeiffer  v.  Lansberg  Brake  Co., 
44  Mo.  App.  59;  Remmers  v.  Seky,  70  Mo. 
App.  364;  Wiano  Land,  etc.,  Co.  v.  Webster. 
75  Mo.  App.  457;  Adlets  v.  Progressive  Shoe 
Co.,  84  Mo.  App.  288. 

New  York.  —  Starbuck  v.  Housatonic  R. 
Co..  83  Hun  (N.  Y.)  534,  affirmed  in  Farmers' 
L.  &  T.  Co.  v.  Housatonic  R.  Co.,  152  N.  Y. 
251;  Barril  v.  Calendar  Insulating,  etc.,  Co., 
50  Hun  (N.  Y.)  257;  Mather  v.  Eureka  Mower 
Co.,  118  N.  Y.  629. 

Pennsylvania.  —  Kilpatrick  v.  Penrose  Ferry 
Bridge  Co.,  49  Pa.  St.  118.  88  Am.  Dec.  497; 
Martindale  v.  Wilson-Cass  Co.,  134  Pa.  St. 
348,  19  Am.  St.  Rep.  706. 

West  Virginia. — Crumlish  v.  Central  Imp. 
Co.,  38  W.  Va.  390,  45  Am.  St.  Rep.  872; 
Ravenswood,  etc.,  R.  Co.  v.  Woodyard,  46  W. 
Va.  558. 

But  see  Rosborough  v.  Shasta  River  Canal 
Co.,  22  Cal.  556. 

Usage  and  Custom.  —  A  corporation  sued  by 
an  officer  for  compensation  for  his  services 
may  show  that  by  the  usage  and  custom  o(  the 
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ordinarily  not  entitled  to  compensation  therefor,  in  the  absence  of  some 
special  provision  or  agreement  for  compensation. 

Officer  Who  Is  Not  a  Stockholder  or  Director.     -  The  general  rule  does  not  apply, 

however,  to  a  person  elected  an  officer  and  serving  as  such  who  is  neither  a 
stockholder  nor  a  director  of  the  corporation.  Such  an  officer  stands  in  the 
same  position  as  any  other  employee  of  the  company,  and  may  recover  a 
reasonable  compensation  for  his  services  although  there  may  have  been  no 
express  agreement  therefor.1 

Compensation  illegally  Paid.  -  The  corporation  may  recover  from  an  officer  or 
director  compensation  illegally  paid  to  him. a 

(2)  Compensation  by  Express  Provision  or  Agreement.  - — Officers  of  modern 
business  corporations  are  usually  awarded  a  salary  for  their  services  as  such, 
cither  by  the  express  provisions  of  the  charter  or  by-laws  of  the  corporation, 
or  by  resolution  of  the  board  of  directors.  In  such  case  they  are,  of  course, 
entitled  to  recover  the  compensation  so  fixed  or  agreed  upon.3 


corporation  no  compensation  was  chargeable 
(or  such  services.  Fraylor  v.  Sonora  Min. 
Co.,  17  Cal.  594.  And  the  officer  serving  as 
such  is  chargeable  with  knowledge  of  such 
usage  and  custom.  Fraylor  v.  Sonora  Min. 
Co.,  17  Cal.  594. 

Reimbursement  for  Expenditures.  —  The  presi- 
dent of  a  corporation  cannot  recover  from  it 
reimbursement  for  expenses  incurred  by  him 
in  its  service,  where  there  was  no  agreement 
for  or  purpose  to  claim  reimbursement,  and 
no  account  of  expenses  was  kept.  McMullen 
v.  Ritchie,  64  Fed.  Rep.  253. 

1.  Officer  Who  Is  Not  Stockholder  or  Director. 
—  Smith  v.  Long  Island  R.  Co.  102  N.  Y.  190, 
reversing  32  Hun  (N.  Y.)  38. 

2.  Recovery  of  Illegal  Compensation.  —  Branch 
of  State  Bank  v.  Collins,  7  Ala.  95;  Blatchford 
v.  Ross,  (Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  N.  S. 
(N.Y.)434,  37  How.  Pr.  (N.  Y.)  110;  Danville, 
etc.R.  Co.  v.  Kase,  41  W.  N.  C.  (Pa.)  411.  See 
Brown  v.  De  Young,  167  III.  549,  affirming  66 
111.  App.  212;  Putnam  v.  Gunning,  162  Mass. 
552. 

The  fact  that  the  outgoing  president  of  a 
corporation  knew  that  the  secretary  paid  him- 
self a  salary  illegally  voted,  is  not  a  ratifica- 
tion by  the  company,  and  does  not  estop  it 
from  recovering  the  money.  R.  T.  Davis 
Mill  Co.  v.  Bennett,  39  Mo.  App.  460. 

3.  Express  Agreement  or  Provision  for  Compen- 
sation. —  As  to  the  right  of  officers  to  compen- 
sation under  special  contracts  or  provisions, 
see  generally  the  following  cases: 

England.  —  Frames  v.  Bultfontein  Min.  Co  , 
(1891)  1  Ch.  140,  39  W.  R.  134;  In  re  Peruvian 
Guano  Co.,  (1894)  3  Ch.  690;  Salton  v.  New 
Beeston  Cycle  Co.,  (1899)  1  Ch.  775. 

Canada.  —  Re  Bolt,  etc.,  Co.,  14  Ont.  211,  19 
Am.  &  Eng.  Corp.  Cas.  165;  Re  Ontario  Ex- 
press, etc.,  Co.,  25  Ont.  587. 

Arkansas.  —  State  Bank  v.  Crease,  6  Ark. 

2Q2. 

California.  —  Rosborough  v.  Shasta  River 
Canal  Co.,  22  Cal.  557;  San  Joaquin  Valley 
Bank  v.  Bours,  65  Cal.  247;  McCarthy  v.  Mt. 
Tecarte  Land,  etc.,  Co.,  ill  Cal.  328. 

Indiana.  —  Indianapolis,  elc,  R.  Co.  v. 
Hyde,  122  Ind.  188. 

Kentucky.  —  See  Huffaker  v.  Krieger,  (Ky. 
1899)  53  S.  W.  Rep.  288. 

Massachusetts.  —  Kimball  v.  New  England 
Roller  Grate  Co.,  168  Mass.  32. 


Michigan.  —  Chamberlain  v.  Detroit  Stove 
Works,  103  Mich.  124. 

Minnesota.  —  Kryger  v.  Railway  Track 
Cleaner  Mfg.  Co.,  46  Minn.  500. 

Missouri.  —  Wiano  Land,  etc.,  Co.  v.  Web- 
ster. 75  Mo.  App.  457. 

Ne7v  York.  —  Simonson  v.  New  York  City 
Ins.  Co.,  141  N.  Y.  12. 

Pennsylvania.  —  Bagaley  v.  Pittsburgh,  etc., 
Iron  Co.,  146  Pa.  St.  478;  Lummis  v.  Devine, 
9  Pa.  Super.  Ct.  349.  See  also  Bergdoll  v. 
Bergdoll  Brewing  Co.,  10  Pa.  Dist.  173. 

Rhode  Island.  —  Banigan  v.  U.  S.  Rubber 
Co.,  22  R.  I.  452. 

The  Vice-President  who  succeeds  to  the  office 
and  discharges  the  duties  of  the  presideni, 
upon  the  latter's  death,  is  entitled  to  the 
salary  voted  to  the  president.  Funsten  v. 
Funsten  Commission  Co.,  67  Mo.  App.  559. 

A  Corporation  Cannot  Enforce  an  Agreement  by 
Its  Officers  to  Accept  Reduced  Salaries,  where  it 
was  not  a  party  to  the  agreement.  Richard 
Thompson  Co.  v.  Brooke,  (C.  PI.  Gen.  T.)  14 
N.  Y.'  Supp.  370. 

As  to  Evidence  on  the  question  of  the  right 
to  compensation,  see  Barstow  v.  Cily  R.  Co., 
42  Cal.  465;  McCarthy  v.  Mt.  Tecarte  Land, 
etc.,  Co.,  in  Cal.  328;  Smith  v.  Woodville 
Consol.  Silver  Min.  Co.,  66  Cal.  398;  Halver- 
son  Furniture  Co.  v.  Peterson,  40  111.  App.  614; 
Fowler  v.  Great  Southern  Telephone,  etc., 
Co.,  104  La.  751;  Com.  Ins.  Co.  v.  Crane,  6 
Met.  (Mass.)  64;  Sears  v.  Kings  County  El.  R. 
Co.,  152  Mass.  151,  33  Am.  &  Eng.  Corp.  Cas. 
400;  Kalamazoo  Novelty  Mfg.  Co.  v.  Mc- 
Alister,  36  Mich.  327. 

The  fact  that  a  corporate  officer  mentioned 
to  the  directors  that  he  should  expect  com- 
pensation for  his  services,  and  that  they  made 
no  reply,  is  not  sufficient  to  establish  a  con- 
tract for  compensation.  Sawyer  v.  Pawners' 
Bank,  6  Allen  (Mass.)  207;  Pew  v.  Gloucester 
First  Nat.  Bank,  130  Mass.  391. 

A  Verbal  Agreement  to  pay  an  officer  a  salary 
is  binding  on  the  corporation,  although  there 
is  no  written  resolution  thereof  entered  on  the 
minutes.  Outterson  v.  Fonda  Lake  Paper 
Co.,  (Supm.  Ct.  Gen.  T.)  20  N.  Y.  Supp. 
980. 

Agreements  Prior  to  Incorporation.  —  Agree- 
ments of  the  incorporators  as  to  salaries  of 
officers  made  before  the  organization  of  the 
corporation  are  not  binding  upon  the  corpora- 
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implied  Contract.  — ■  A  contract  to  pay  an  officer  for  services  as  such  may  be 
implied.1  Thus  where  a  corporation  accepts  the  services  of  a  person  as  an 
officer,  and  appropriates  the  fruits  of  his  labor  and  expenditure,  it  may  become 
liable  to  pay  him  therefor  upon  an  implied  contract.2 

The  Power  to  Fix  the  Compensation  of  Corporate  Officers  is  an  incident  to  the  power  of 
appointment,  and  ordinarily  belongs  to  the  board  of  directors,3  unless  it  is 
expressly  provided  otherwise.4  And  directors  may  vote  a  salary  to  an  officer 
although  there  is  no  by-law  authorizing  it.5  Where  by  the  charter  or  by-laws 
it  is  made  the  duty  of  the  directors  to  fix  the  salaries  of  officers  elected  by 
them,  an  officer  so  elected  may,  it  has  been  held,  recover  a  reasonable  com- 
pensation for  his  services  as  such  although  the  directors  have  not  fixed  his 
salary.6 

Acceptance  by  Officer.  —  The  vote  of  the  directors  fixing  the  salary  of  an  officer 
at  a  certain  sum  is  not  binding  on  the  corporation  unless  accepted  by  the 
officer.7 

Officer  Must  Establish  Right  to  Office.  —  It  has  been  held  that  a  person  suing  for 
a  salary  as  an  officer  of  a  corporation  must  show  that  he  was  such  officer  de 
jure,  as  well  as  de  facto. ,H 


tion  when  organized.  Citizens'  Nat.  Bank  v. 
Elliott,  55  Ioiva  104.  39  Am.  Rep.  167. 

1.  Implied  Contract  for  Compensation.  —  Bart- 
lett  v.  Mvstic  River  Corp.,  151  Mass.  433.  See 
also  Bigley  v.  Carthage,  etc.,  R.  Co.,  25  N. 
Y.  App.  Div.  475. 

Officer  Holding  Over  —  Implied  Extension  of 
Contract.  —  Mobile,  etc.,  R.  Co.  v.  Owen,  121 
Ala.  505. 

Contract  with  Predecessor.  —  A  resolution  fix- 
ing the  salary  of  the  president  at  a  certain 
sum,  under  which  a  president  drew  such  salary 
for  many  years,  may  authorize  the  payment 
of  such  salary  to  his  successor  where  the  con- 
duct of  the  pirties  indicates  such  an  intention. 
Farmers'  L.  &  T.  Co.  v.  Housatonic  R.  Co., 
152  N.  Y.  251. 

2.  Contract  Implied  from  Acceptance  of  Benefits. 

—  Grand  River  Bridge  Co.  v.  Rollins,  13  Colo. 
4;  Wood  Hydraulic  Hose  Min.  Co.  v.  King,  45 
Ga.  34.  See  also  MacNaughton  v.  Osgood,  41 
Hun  (N.  Y.)  109. 

3.  Directors  May  Fix  Compensation  of  Officers. 

—  Holland  v.  Lewiston  Falls  Hank,  52  Me. 
564;  Jones  v.  Morrison.  31  Minn.  140,  1  Am. 
&  Eng.  Corp.  Cas.  313;  Hax  ?j.  R.  T.  Davis 
Mill  Co.,  39  Mo.  App.  453;  Waile  v.  Windham 
Counly  Min.  Co.,  37  Vt.  608,  36  Vt.  18.  See 
Edwards  v.  Fargo,  etc.,  R.  Co.,  4  Dak.  549; 
Sohoening  v.  Schwenk,  112  Iowa  733;  Bowler 
v.  American  Box  Strap  Co.,  (Supm.  Ct.  App. 
T.)  22  Misc.  (N.  Y.)  335;  Fitchett  v.  Murphy, 
46  N.  Y.  App.  Div.  181 ;  Marshall  v.  American 
Caramel  Co.,  9  Pa.  Dist.  152;  Bagaley  v.  Pitts- 
burgh, etc.,  Iron  Co.,  146  Pa.  St.  478. 

A  By-law  providing  that  no  salary  shall  be 
paid  10  the  corporate  officers,  except  to  the 
secretary,  does  not,  by  im plication,  provide 
for  compensation  to  the  secretary,  but  leaves 
this  open  to  the  determination  of  the  directors. 
Pfeiffer  v.  Lansberg  Brake  Co.,  44  Mo.  App.  59. 

Resolutions  Invalid  in  Part.  —  Where  a  reso- 
lution of  directors  contains  two  divisible 
clauses  fixing  the  salaries  of  the  president  and 
the  secretary  respectively,  the  fact  that  the 
latter  clause  is  invalid  does  not  invalidate  the 
former.  Funsien  v.  Funsien  Commission 
Co.,  67  Mo.  App.  550. 

Agreement  for  Bonus.  —  Power  of  directors  to 


fix  the  salaty  of  the  president  as  such  does 
not  include  power  10  give  him  a  bonus  for 
accepting  the  office.  MtNulia  v.  Corn  Belt 
Bank,  164  HI.  427,  56  Am.  St.  Rep.  203. 

4.  Salary  Fixed  by  Stockholders  —  Virginia 
Statute. —  Under  Code  Va.  1887,  £  1119,  pro- 
viding that  the  president  and  directors  of  a 
corporation  shall  receive  no  compensation  un- 
less this  is  allowed  by  the  stockholders,  direct- 
ors have  no  power  to  allow  such  compensa- 
tion, but  their  action  in  fixing  compensation 
may  be  made  valid  by  a  ratification  on  the 
part  of  the  stockholders.  Shickel  v.  Berry- 
ville  Land,  eic,  Co.,  99  Va.  88. 

Where  under  the  Charter  of  a  Corporation 
Neither  the  Stockholders  nor  Directors  Have  Power 
to  Fix  an  Officer's  Salary,  an  agreement  ty  the 
board  of  directors  to  pay  an  officer  a  salary  is 
void,  and  cannot  be  raiified  by  the  corpora- 
tion's acceptance  of  such  officer's  services. 
Myers  v.  Equitable  Bldg.,  etc.,  Soc.  92  111. 
App.  27. 

5.  Hax  v.  R.  T.  Davis  Mill  Co.,  39  Mo. 
App.  453- 

6.  Failure  of  Directors  to  Fix  Salary.  —  Mis- 
souri River  R.  Co.  v.  Richards,  8  Kan.  ioi; 
Grundy  v.  Pine  Hill  Coal  Co.,  (Ky.  1888)  9  S. 
W.  Rep.  414.  Contra,  Holland  v.  Lewiston 
Falls  Bank,  52  Me.  564;  McAvity  v.  Lincoln 
Pulp,  etc.,  Co.,  82  Me.  504.  And  see  Illinois 
Linen  Co.  v.  Hough,  91  III.  63. 

7.  Acceptance  by  Officer.  —  Scars  v.  Kings 
County  LI.  R.  Co.,  152  Mass.  151,  33  Am.  & 
Eng.  Corp.  Cas.  400. 

An  officer  of  a  corporation,  accepting  and 
serving  under  a  known  by-law  providing  that 
official  salaries  are  to  be  fixed  by  the  president 
and  directors,  is  to  be  understood  as  under- 
taking the  performance  of  his  duties  for  such 
salary  as  may  be  established  in  a  fair  and 
honest  execution  of  the  by-law.  Eagle,  etc., 
Mfg.  Co.  v.  Browne,  58  Ga.  240. 

8.  Proof  of  Official  Character.  —  Waterman  v. 
Chicago,  etc.,  R.  Co.,  34  III.  App.  268,  affirmed 
139  111.  658,  32  Am.  St.  Rep.  228.  But  in 
Waite  v.  Windham  County  Min.  Co.,  37  Vt. 
608,  36  Vt.  18,  it  was  held  that  where  a  corpora- 
tion permits  a  person  to  act  as  an  officer,  and 
accepts  his  services  without  questioning  his 
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The  Right  of  an  Officer  to  Compensation  Is  Not  Affected  by  the  fact  that  he  is  a  stock- 
holder.' or  that  he  is  an  officer  of  another  corporation,  where  the  duties  of  the 
two  offices  do  not  conflict.8  Nor  will  the  fact  that  the  corporation  is  without 
funds  with  which  to  pay  salaries  relieve  it  from  liability  to  an  officer  for  an 
agreed  salary,  so  long  .is  it  permits  him  to  remain  in  office  and  accepts  his 
services. 3 

Whore  One  Corporation  Sells  Out  to  Another,  the  salaried  officers  of  the  former  com- 
pany have  ordinarily  no  right  to  salaries  from  the  latter  company  in  the 
absence  of  an  agreement  therefor.'4 

Compensation  of  Agents  and  Employees.  —  The  compensation  of  agents  and  others 
employed  by  the  corporation  will,  of  course,  depend  upon  the  terms  of  the 
contract  of  employment.5  And  to  entitle  a  person  to  recover  for  services 
alleged  to  have  been  rendered  to  the  corporation,  a  contract  of  employment 
must  be  shown.0 

(3)  Compensation  for  Past  Services.  —  An  agreement  by  the  board  of  direct- 
ors to  pay  an  officer  or  director  for  past  services,  where  there  was  no  prior 
agreement  to  that  effect,  is  without  consideration  and  is  not  binding  on  the 
corporation.7     Hut  where  there  was  a  prior  agreement  for  compensation,  a 


right  10  the  office,  it  cannot  afterwards  refuse 
payment  for  such  services  on  the  ground  that 
he  did  not  legally  hold  the  office. 

1.  Officer  a  Stockholder.  —  Rosborough  v. 
Shasta  River  Canal  Co.,  22  Cal.  557. 

2.  Officer  of  Another  Corporation.  —  Mobile, 
etc.,  R.  Co.  v.  Owen,  121  Ala.  505. 

3.  Want  of  Funds  No  Defense  to  Action  for 
Salary.  —  Mobile,  etc.,  R.  Co.  v.  Owen,  121 
Ala.  505.  See  also  McCracken  v.  Halsey  Fire 
Engine  Co.,  57  Mich.  361. 

An  Assignment  by  the  Corporation  for  the 
Benefit  of  Creditors  does  not  release  it  from  lia- 
bility from  its  contract  to  pay  an  officer  a 
salary,  where  his  term  has  not  yet  expired. 
Potts  v.  Rose  Valley  Mills,  167  Pa.  St.  310. 

The  Failure  of  the  President  of  a  Corporation  to 
Fulfil  His  Promise  to  Make  the  Company's  Busi- 
ness a  Success  is  no  defense  to  an  action  for  his 
salary.  Paducah  Land,  etc.,  Co.  v.  Hays, 
(Ky.  1893)  24  S".  W.  Rep.  237. 

But  an  officer  is  not  entitled  to  a  salary 
where  by  his  own  act  he  has  made  it  impossi- 
ble for  the  company  to  enable  him  to  earn 
it.  Jones  v.  Vance  Shoe  Co.,  92  111.  App. 
158. 

4.  Right  to  Salaries  Ceases  with  Sale  of  Corporate 
Business.  —  Union  Compress  Co.  v.  Douglass, 
60  Ark.  591;  Long  Island  Ferry  Co.  v.  Terbell, 
48  N.  Y.  427;  Simonson  v.  New  York  City  Ins. 
Co.,  141  N.  Y.  12.  See  also  Nebraska  R.  Co. 
v.  Lett,  8  Neb.  251.  But  see  Rodney  v. 
Southern  R.  Assoc.,  14  Daly  (N.  Y.)  70,  dis- 
tinguishing Long  Island  Ferry  Co.  v.  Terbell, 
48  N.  Y.  427. 

5.  S^e  cases  cited  supra,  this  title.  Authority 
and  Powers  —  Delegation  of  Authority  —  In  Gen- 
eral —  Employment  of  Agents. 

As  to  the  Liability  of  an  Officer  for  the  Wages  of 
a  person  employed  by  him  for  the  corporation, 
see  Davis  v.  Beverly,  2  Cranch  (C.  C.)  35; 
Ward  v.  Davidson,  89  Mo.  445;  Welch  v.  Ellis, 
22  Ont.  App.  255. 

Where  an  Officer  Has  Paid  Persons  Employed  by 
Him  for  the  Corporation,  such  contract  being 
ratified  by  the  corporation,  he  may  recover 
from  it  the  amount  so  paid.  Bagaley  v.  Pitts- 
burgh, etc.,  Iron  Co.,  146  Pa.  St.  478. 


6.  Contract  of  Employment  Must  Be  Shown.  — 

Hofheimer  v.  American  Distributing  Co., 
(Supra,  Ct.  App.  Div.)  54  N.  Y.  Supp.  270. 

But  where  an  agent  is  employed  by  an  au- 
thorized officer  it  is  not  necessary,  in  order  to 
render  the  corporation  liable  for  his  services, 
that  the  directors  should  have  formally  au- 
thorized or  ratified  the  employment.  Hooker 
v.  Eagle  Bank,  30  N.  Y.  83,  86  Am.  Dec. 
351- 

Where  a  person  performs  services  for  a  cor- 
poration under  a  contract  with  persons  assum- 
ing to  act  for  it,  with  ihe  knowledge  of  the 
principal  officers  of  the  corporation,  and  the 
corporation  receives  and  accepts  the  benefit  of 
such  services,  the  company  is  liable  therefor, 
under  an  implied  assumpsit.  Cunningham  v. 
Massena  Springs,  etc.,  R.  Co.,  63  Hun  (N.  Y.) 
441;  Prindle  v.  Washington  L.  Ins.  Co.,  73 
Hun  (N.  Y.)  448. 

7.  Agreement  to  Pay  for  Past  Services  —  United 
States.  —  Doe  v.  Northwestern  Coal,  etc.,  Co., 
78  Fed.  Rep.  62;  National  Loan,  etc..  Co. 
v.  Rockland  Co.,  (C.  C.  A.)  94  Fed.  Rep. 
335- 

Connecticut. — New  York,  etc.,  R.  Co.  v. 
Ketchum,  27  Conn.  170. 

Illinois.  —  Gridley  v.  Lafayette,  etc.,  R.  Co., 
71  III.  200;  Ellis  v.  Ward,  137  ID.  509,  33  Am. 
&  Eng.  Corp.  Cas.  200. 

Indiana.  —  Manx  Ferry  Gravel  Road  Co.  v. 
Branegan,  40  Ind.  361. 

Kansas.  —  Ft.  Scott  First  Nat.  Bank  v. 
Drake,  29  Kan.  311,  44  Am.  Rep.  646. 

Massachusetts.  —  See  Blair  v.  Telegram 
Newspaper  Co.,  172  Mass.  201. 

Minnesota.  —  Jones  v.  Morrison,  31  Minn. 
140,  I  Am.  &  Eng.  Corp.  Cas.  313. 

Missouri.  —  Bennelt  v.  St.  Louis  Car  Roofing 
Co.,  19  Mo.  App.  349;  Beach  v.  Stouffer,  84 
Mo.  App.  395. 

New  York.  —  See  Blatchford  v.  Ross,  (Supm. 
Ct.  Spec.  T.)  37  How.  Pr.  (N.  Y.)  no. 

Pennsylvania.  —  Accommodation  Loan,  etc.. 
Assoc.  v.  Stonemetz,  29  Pa.  St.  534;  Danville, 
eic  ,  R.  Co.  v.  Kase.  41  W.  N.  C.  (Pa.)  411. 

West  Virginia.  —  Ravenswood,  etc.,  R.  Co. 
v.  Woodyard,  46  W.  Va.  558. 
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vote  of  the  directors,  after  the  services  were  rendered,  to  pay  for  the  same  is 
valid  and  binding.1 

b.  Compensation  for  Extra  Services.  —  An  officer  or  director  who,  at 
the  request  of  the  corporation,  performs  services  not  included  in  his  regular 
official  duties,  may  recover  a  reasonable  compensation  therefor  upon  an  implied 
contract.2  And  it  is  not  necessary  in  such  case  that  the  amount  of  the  com- 
pensation should  be  fixed  in  advance.3  But  the  services  must  be  rendered 
under  an  agreement  with  or  at  the  request  of  the  corporation,4  or  with  its 
acquiescence.5  And  it  must  be  shown  by  a  preponderance  of  evidence  that 
such  services  were  outside  the  regular  duties  of  the  director  or  officer  as  such,6 


1.  Payment  of  Compensation  Previously  Agreed 
Upon.  —  Stewart  v.  St.  Loais,  etc.,  R.  Co.,  41 
Fed.  Rep.  736;  National  Loan,  etc.,  Co.  v. 
Rockland  Co.,  (C.  C.  A.)  94  Fed.  Rep.  335; 
Basselt  v.  Fairchild,  (Cal.  1900)  61  Pac.  Rep. 
791,  affirmed  132  Cal.  637;  St.  Louis,  etc.,  R. 
Co.  v.  Tiernan,  37  Kan.  606,  distinguishing  Ft. 
Scott  First  Nat.  Bank  v.  Drake,  29  Kan.  311, 
44  Am.  Rep.  646. 

2.  Compensation  for  Extra  Services  —  United 
States.  —  Fitzgerald,  etc.,  Constr.  Co.  v.  Fitz- 
gerald, 137  U.  S.  98,  33  Am.  &  Eng.  Corp.  Cas. 
306.  See  Corinne  Mill,  etc.,  Co.  v.  Toponce, 
152  U.  S.  405. 

California.  —  Bassett  v.  Fairchild,  (Cal.  1900) 
61  Pac.  Rep.  791.  affirmed  132  Cal.  637.  See 
also  Graves  v.  Mono  Lake  Hydraulic  Min.  Co., 
81  Cal.  303. 

Colorado.  —  Ruby  Chief  Min.,  etc.,  Co.  v. 
Prentice,  25  Colo.  4;  Brown  v.  Republican 
Mountain  Silver  Mines,  17  Colo.  421 ;  Arapahoe 
Invest.  Co.  v.  Piatt,  5  Colo  App.  515. 

Connecticut.  —  See  New  York,  etc.,  R.  Co.  v. 
Ketchum,  27  Conn.  170. 

Dakota.  —  Edwards  v.  Fargo,  etc.,  R.  Co.,  4 
Dak.  549. 

Illinois. — Cheeney  v.  Lafayette,  etc.,  R. 
Co.,  68  111.  570,  18  Am.  Rep.  584;  Lafayette, 
etc.,  R.  Co.  v.  Cheeney,  87  111.  447.  Sec  Grid- 
ley  v.  Lafayette,  etc.,  R.  Co.,  71  III.  200. 

Indiana.  —  Greensboro,  etc.,  Turnpike  Co.  v. 
Stratton,  120  Ind.  294;  Kenner  v.  Whitelock, 
152  Ind.  635. 

Iowa.  —  Brown  v,  Creston  Ice  Co.,  (Iowa 
1901)  85  N.  W.  Rep.  750. 

Kentucky.  —  Louisville  Bldg.  Assoc.  v. 
Hegan,  (Ky.  1899)  49  S.  W.  Rep.  796. 

Louisiana.  —  See  New  Orleans,  etc.,  Packet 
Co.  v.  Brown,  36  La.  Ann.  138,  51  Am.  Rep.  5. 

Maryland.  —  Santa  Clara  Min.  Assoc.  v. 
Meredith,  49  Md.  389,  33  Am.  Rep.  264. 

Michigan.  —  Ten  Eyck  v.  Pontiac,  etc.,  R. 
Co.,  74  Mich.  226,  16  Am.  St.  Rep.  633. 

Minnesota.  —  Rogers  v.  Hastings,  etc.,  R. 
Co.,  22  Minn.  25. 

Mississippi.  —  Shackelford  v.  New  Orleans, 
etc.,  R.  Co..  37  Miss.  202. 

Alontana.  —  Fellon  v.  West  Iron  Mountain 
Min.  Co.,  16  Mont.  81;  Severson  v.  Bi-Metallic 
Extension  Min.,  etc.,  Co.,  18  Mont.  13. 

New  Jersey.  —  Chandler  v.  Monmouth  Bank, 
13  N.  J.  L.  255. 

New  York.  —  Jackson  v.  New  York  Cent. 
R.  Co.,  2  Thomp.  &  C.  (N.  Y.)  653;  Outtcrson 
v.  Fonda  Lake  Paper  Co.,  (Supm.  Ct.  Gen.  T.) 
20  N.  Y.  Supp.  980;  Sargent  v.  Sargent  Granite 
Co.,  (C.  PI.  Spec.  T.)  3  Misc.  (N.  Y.)  325; 
Bagley  v.  Carthage,  etc.,  R.  Co.,  165  N.  Y. 
179.  affirming  25  N.  Y.  App.  Div.  475.  But 


see  Gill  v.  New  York  Cab  Co.,  48  Hun  (N.  Y.) 
524. 

Ohio.  —  Dalton  v.  Brush  Electric  Light  Co., 
7  Ohio  Cir.  Dec.  141,  13  Ohio  Cir.  Ct.  505. 

Oregon.  —  Wood  v.  Lost  Lake  Mfg.  Co.,  23 
Oregon  20,  37  Am.  St.  Rep.  651,  33  Am.  &  Eng. 
Corp.  Cas.  394. 

Rhode  Island.  —  Flvnn  v.  Columbus  Club,  21 
R-  E  534- 

Tennessee.  —  Reeve  v.  Harris,  (lenn.  Ch. 
1897)  50  S.  W.  Rep.  658. 

Vermont.  —  Henry  v.  Rutland,  etc.,  R.  Co., 
27  Vt.  435- 

West  Virginia.  —  Watts  v.  West  Virginia 
Southern  R.  Co.,  4S  W.  Va.  262. 

Contrary  Doctrine.  ■ —  In  Alabama  it  has  been 
held  that  a  director  is  not  entitled  lo  compen- 
sation for  extra  services.  Branch  of  State 
Bank  v.  Collins,  7  Ala.  95:  Godbold  v.  Branch 
Bank.  11  Ala.  191,  46  Am.  Dec.  211. 

A  Provision  in  a  Charter  that  no  director  shall 
receive  any  emolument  unless  allowed  by  the 
stockholders,  does  not  preclude  a  director  from 
recovering  compensation  for  extra  services 
although  not  so  allowed.  Chandler  v.  Mon- 
mouth Bank,  13  N.  J.  L.  255. 

Right  to  Recover  Lost  by  Delay. —  Utica  Ins. 
Co.  v.  Bloodgood,  4  Wend.  (N.  Y.)  652. 

3.  Amount  of  Compensation  Need  Not  Be  Fixed 
in  Advance.  —  Bassett  v.  Fairchild.  (Cal.  1900) 
61  Pac.  Rep.  791,  affirmed  132  Cal.  637.  And 
see  generally  cases  cited  in  note  immediately 
preceding.  But  see  contra,  in  Missouri,  Ben- 
nett v.  St.  Louis  Car  Roofing  Co.,  19  Mo.  App. 
349;  Rose  v.  Eclipse  Carbonating  Co.,  60  Mo. 
App.  28;  Beach  v.  Stouffer,  84  Mo.  App.  395. 
See  also  Besch  v.  Western  Carriage  Mfg.  Co., 
36  Mo.  App.  333. 

4.  Eakins  v,  American  White  Bronze  Co.,  75 
Mich.  568. 

In  order  to  entitle  an  officer  to  compensation 
for  extra  services  rendered  at  the  request  of 
the  corporation,  it  is  not  essential  that  he 
should  have  been  employed  under  a  formal 
resolution  of  the  directors.  Jackson  v.  New 
York  Cent.  R.  Co.,  2  Thomp.  &  C.  (N.  Y.) 
653,  affirmed  58  N.  Y.  (123;  Barley  v.  Carthage, 
etc.,  R.  Co..  165  N.  Y.  179. 

5.  Services  Rendered  with  Acquiescence  of  Cor- 
poration. —  See  Brown  v.  Creston  Ice  Co.,  (Iowa 
1901)  85  N.  W.  Rep.  750;  New  Oilcans,  etc.. 
Packet  Co.  v.  Brown,  36  La.  Ann.  138,  51  Am. 
Rep.  5. 

6.  Services  Must  Be  Outside  Officer's  Regular 
Duties.  —  Brown  v.  Republican  Mountain 
Silver  Mines,  17  Colo.  421;  Carr  v.  Chartiers 
Coal  Co.,  25  Pa.  St.  337;  Toponce  v.  Corinne 
Mill  Canal,  etc.,  Co.,  6  Utah  439,  affirmed  152 
U.  S.  405. 
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and  also  thai  they  were  performed  under  circumstances  showing  that  it  was 
understood  by  the  proper  corporate  officers  and  by  the  officer  rendering  the 
services  that  they  were  to  be  paid  for.1 

c.  Pi  >\\  i  r op  Ofi  [CERS  to  Vote  Themselves  Compensation.  —  Direct- 
ors  or  other  officers  or  agents  of  a  corporation  cannot  award  themselves  com- 
pensation for  their  services,  or  fix  the  amount  thereof.2  Thus  a  director 
cannot  vote  on  the  question  of  his  own  compensation  as  president  or  other 
officer;  and  a  resolution  of  the  board  of  directors  fixing  the  salary  of  one  of 
their  number  as  an  officer,  and  which  requires  his  vote  for  its  adoption,  will 
not  entitle  him  to  the  salary  voted. :t  The  mere  fact  that  the  interested 
director  was  present  at  the  meeting  at  which  a  salary  was  voted  him  will  not 
invalidate  the  resolution  where  he  did  not  vote,4  or  even  if  he  voted  therefor 
provided  there  were  sufficient  competent  votes  for  its  adoption.5  By  some 
courts  the  action  of  directors  in  fixing  their  own  salaries  as  directors  is  held  to 
be  not  absolutely  void,  but  voidable  at  the  election  of  the  corporation  or  of  a 
stockholder.0 

Ratification  of  Invalid  Resolution  Fixing  Salary.  —  A  resolution  fixing  the  salary  of 
an  officer,  which  is  invalid  because  passed  by  the  vote  of  the  person  interested, 


Officer  Discharging  Duties  of  Another  Office.  — 

Where  the  by-laws  of  a  corporation  provide 
that  one  officer  shall  discharge  the  duties  of 
another  during  the  latter's  absence  or  disa- 
bility, as  that  the  vice-president  shall  act  for 
the  president,  but  do  not  provide  that  the  act- 
ing officer  shall  receive  the  salary  of  tht  office 
or  other  compensation,  he  is  not  entitled  to 
compensation.  Brown  v.  Galveston  Wharf 
Co.,  92  Tex.  520,  reversing  (Tex.  Civ.  App. 
189S)  48  S.  W.  Rep.  41. 

Services  Rendered  as  a  Member  of  the  Executive 
Committee  of  the  board  of  directors  are  such 
as  can  be  performed  only  as  a  director,  and 
afford  no  basis  of  a  claim  for  extra  compensa- 
tion. Cheeney  v.  Lafayette,  etc.,  R.  Co.,  68 
111.  570,  18  Am.  Rep.  584;  Hodges  v.  Rutland, 
etc.,  R.  Co.,  29  Vt.  220.  See  also  Pew  v. 
Gloucester  First  Nat.  Bank,  130  Mass.  391. 

1.  Brown  v.  Republican  Mountain  Silver 
Mines,  17  Colo.  421. 

2.  Officers  Cannot  Award  Themselves  Compensa- 
tion.—  Schoening  v.  Schwenk,  112  Iowa  733; 
Kelsey  v.  Sargent,  40  Hun  (N.  Y.)  150;  Blatch- 
ford  v.  Ross,  54  Barb.  (N.  Y.)  42,  37  How.  Pr. 
(N.  Y.)  no,  5  Abb.  Pr.  N.  S.  (N.  Y.)  434; 
Fitchett  "'.  Murphy,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  544.  See  also  Butler  v.  Cornwall 
Iron  Co.,  22  Conn.  335;  Butts  v.  Wood,  37  N. 
Y.  317,  affirming  38  Barb.  (N.  Y.)  181.  And 
see  cases  cited  in  note  immediately  following. 

3.  Resolution  Fixing  Salary  Dependent  on  Vote 
of  Interested  Party  Void  —  Arizona.  —  Martin  v. 
Santa  Cruz  Water-Storage  Co.,  (Ariz.  1894)  36 
Pac.  Rep.  36. 

California.  —  Shattuck  V.  Oakland  Smelting, 
etc.,  Co.,  58  Cal.  550;  Wickersham  v.  Critten- 
den, 93  Cal.  17. 

Illinois.  —  Gridley  v.  Lafayette,  etc.,  R.  Co., 
71  111.  200;  McNulta  v.  Corn  Belt  Bank,  164 
111.  427,  56  Am.  St.  Rep.  203. 

Minnesota.  —  Jones  v.  Morrison,  31  Minn. 
140. 

Missouri.  —  Bennett!'.  St.  Louis  Car'Roofing 
Co.,  19  Mo.  App.  349;  Hax  v.  R.  T.  Davis 
Mill  Co.,  39  Mo.  App.  453;  R.  T.  Davis  Mill 
Co.  v.  Bennett,  39  Mo.  App.  460;  Ward  v. 
Davidson,  89  Mo.  445,  14  Am.  &  Eng.  Corp. 


Funsten  Commission  Co., 
Remmers  v.  Seky,  70  Mo. 


Copeland   v.  Johnson  Mfg. 
(N.  Y.)  235;  Kelsey  v.  Sargent, 
Y.)  150;  U.  S.  Ice,  etc.,  Co.  v. 
Ct.  Spec.  T.)  2  How.  Pr.  N.  S. 


Cas.  73;  Funsten 
67  Mo.  App.  559; 
App.  364. 

New  York. 
Co.,  47  Hun 
40  Hun  (N. 
Reed,  (Supm. 
(N.  Y.)  253. 

Ohio.  —  State  v.  People's  Mut.  Ben.  Assoc., 
42  Ohio  St.  579. 

Pennsylvania.  —  Bergdoll  v.  Bergdoll  Brew- 
ing Co.,  10  Pa.  Dist.  173. 

Tennessee.  —  Harris  v.  Lemming-Harris 
Agricultural  Works,  (Tenn.  Ch.  1896)  43  S.  W. 
Rep.  869. 

West  Virginia.  —  Ravenswood,  etc.,  R.  Co. 
v.  Woodyard,  46  W.  Va.  558. 

Increase  of  Salary.  —  A  director  cannot  vote 
for  an  increase  of  his  own  salary.  Ward  v. 
Davidson,  89  Mo.  445,  14  Am.  &  Eng.  Corp. 
Cas.  73;  Gardner  v.  Canadian  Manufacturer 
Pi'b.  Co.,  31  Ont.  488. 

Back  Pay.  —  Corporate  trustees  cannot  vote 
themselves  back  pay.  State  v.  Peoples'  Mut. 
Ben.  Assoc.,  42  Ohio  St.  579. 

4.  Presence  of  Interested  Director  Immaterial.  — 
Hax  v.  R.  T.  Davis  Mill  Co.,  39  Mo.  App.  453. 

An  increase  of  salary  voted  in  good  faith  by 
directors  to  each  other,  each  director  voting 
for  the  increase  for  the  others  but  not  for  his 
own  increase,  is  valid.  McNab  v.  McNab, 
etc.,  Mfg.  Co.,  62  Hun  (N.  Y.)  18.  But  see 
Fitchett  v.  Murphy,  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  544. 

5.  Resolution  Fixing  Salary  Not  Invalidated  by 
Unnecessary  Vote  of  Party  Interested.  —  Clark  v. 
American  Coal  Co.,  86  Iowa  436;  Funsten  v. 
Funsten  Commission  Co.,  67  Mo.  App.  559; 
Keans  v.  New  York,  etc.,  Ferry  Co.,  (N.  Y. 
City  Ct.  Gen.  T.)  17  Misc.  (N.  Y.)  272. 

Where  the  Interested  Officer  Presides  at  the 
board  meeting  at  which  the  directors  vote  him 
a  salary,  the  resolution  is  void  although  he 
did  not  vote.  Ashley  v.  Kinnan,  (Supm.  Ct. 
Spec.  T.)  2  N.  Y.  Supp.  574. 

6.  Resolution  of  Directors  Fixing  Their  Own 
Salaries  Held  Voidable.  —  Jones  v.  Morrison,  31 
Minn.  140,  1  Am.  &  Eng.  Corp.  Cas.  313. 
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may  be  ratified  by  a  subsequent  vote  of  the  board; 1  but  the  ratification  must 
be  by  disinterested  votes.2 

d.  Amount  of  Compensation.  — Where  the  amount  of  an  officer's  com 
pensation  is  fixed  by  contract,  by-law,  or  otherwise,  this  amount  is,  of  course, 
controlling.3    If  not  so  fixed,  the  officer  is  entitled  to  such  sum  as  his  services 
are  reasonably  worth.4    And  in  any  event  it  seems  that  the  amount  of  com- 
pensation, whether  expressly  fixed  or  not,  must  be  reasonable.5 

Deductions  for  Absence.  —  Where  the  salary  of  a  corporate  officer  is  fixed,  with- 
out any  provision  for  deductions  for  absence  or  failure  to  perform  the  duties 
of  the  office,  the  salary  is  an  incident  to  the  office,  and  the  officer  is  entitled 
thereto  for  the  whole  time  he  holds  the  office,  although  owing  to  sickness  or 
other  reason  he  may  have  absented  himself  and  failed  to  perform  his  duties 
for  a  portion  of  the  time.® 

2.  As  Creditors  of  Corporation.  —  An  officer  or  director  of  a  corporation 
may  become  its  creditor  upon  the  same  terms  and  on  the  same  footing  in 
respect  to  the  payment  and  enforcement  of  his  claim  as  any  other  creditor.7 

Officer  Cannot  Pay  Himself.  —  An  officer  of  a  corporation  cannot  apply  corporate 
property  in  his  possession  to  the  payment  of  a  debt  due  him  from  the  corpora- 
tion, without  authority  of  the  directors,  and  the  corporation  may  compel  the 
return  of  property  so  applied.8 

Wnere  the  Corporation  is  insolvent,  the  prevailing  doctrine  is  that  the  officers  and 
directors  hold  the  corporate  assets  in  trust  for  all  the  creditors  of  the  corpora- 
tion, and  have  no  power  to  prefer  themselves  over  other  creditors.9 

Rep.  796  ;  Church  v.  Church  Cementico  Co.,  75 
Minn.  85;  Dvvight  v.  Williams,  (Supm.  Ct. 
Spec.  T.)  25  Misc.  (N.  Y.)  667;  Ziegler  v.  Hoag- 
land,  52  Hun  (N.  Y.)  385;  State  v.  People's 
Mut.  Ben.  Assoc.,  42  Ohio  St.  579:  Freeman  v. 
Stine,  15  Phila.  (Pa.)  37,  38  Leg.  Int.  (Pa.}  268; 
Harris  v.  Lemming-Harris  Agricultural  Works, 
(Tenn.  Ch.  1896)  43  S.  W.  Rep.  869. 

6.  Deductions  for  Absence.  —  Davis  v.  Memphis 
City  R.  Co.,  22  Fed.  Rep.  883;  Finley  Rubber- 
Varnish,  etc..  Co.  v.  Finley,  (N.  J.  1895)  32  All. 
Rep.  740;  Brown  v.  Galveston  Wharf  Co.,  92 
Tex.  520. 

7.  Rights  of  Officers  as  Creditor.  —  See  In  re 
New  British  Iron  Co.,  (1898)  1  Ch.  324,  67  L.  J. 
Q.  B.  164;  Kittel  v.  Augusta,  etc.,  R.  Co.,  84 
Fed.  Rep.  386,  28  C.  C.  A.  437;  Rylander  v. 
Sheffield,  108  Ga.  Ill;  Cravvfordsville  First  Nat. 
Bank  v.  Dovetail  Body,  etc.,  Co.,  143  Ind. 
534;  Rollins  v.  Shaver  Wagon,  etc.,  Co.,  80 
Iowa  380,  20  Am.  St.  Rep.  427;  McMurtry  v. 
Montgomery  Masonic  Temple  Co.,  S6  Ky.  206; 
Holt  v.  Bennett,  146  Mass.  437;  McDowall  v. 
Sheehan,  59  Hun  (N.  Y.)  618,  13  N.  Y.  Supp. 
386;  State  Bank  Com'rs  v.  St.  Lawrence  Bank, 
8  Barb.  (N.  Y.)  436;  Neal's  Appeal,  129  Pa.  St. 
64;  Bruce  v.  Hawley,  ?i  Vt.  643. 

An  Officer  Who  Pays  a  Debt  of  the  Corporation 
is  entitled  lo  be  subrogated  lo  the  rights  of  the 
creditor.    Bush  v.  Wadsworth,  60  Mich.  255. 

Creditor  Who  Is  Also  Director  Consenting  to  Con- 
traction of  Excessive  Indebtedness.  —  A  creditor 
of  a  corporation  who  as  a  director  is  in  fault 
in  consenting  to  the  contracting  of  excessive 
indebtedness  on  the  part  of  the  corporation, 
will  be  postponed  to  other  creditors.  Guenther 
v.  Baskett  Coal  Co.,  (Ky.  1899)  52  S.  W.  Rep. 
931. 

8.  Officer  Cannot  Pay  Himself. —  Fmporium 
Real  Estate,  etc.,  Co.  v.  Emrie,  54  III.  345; 
Greenville  Gas  Co.  v.  Reis,  54  Ohio  St.  549. 

9.  The  question  is  fully  discussed  in  a  former 
volume.   See  the  title  Corporations  (Private), 
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1.  Ratification  of  Invalid  Resolution  Fixing 
Salary. —  Wickersham  v.  Crittenden,  110  Cal. 
332. 

2.  Ward  v.  Davidson,  89  Mo.  445,  14  Am.  & 
En?.  Corp.  Cas.  73. 

3.  Compensation  Fixed  by  Contract  or  Otherwise. 
—  Ft.  Scott  First  Nat.  Bank  v.  Drake,  29  Kan. 
311,  44  Am.  Rep.  646.  See  also  Branch  of 
Stale  Bank  v.  Collins,  7  Ala.  95. 

Where  the  salary  of  an  officer  elected  for  a 
year  is  fixed  at  a  certain  sum  psr  month,  this 
does  not  necessarily  establish  this  rate  for  a 
year.  Bennett  v.  St.  Louis  Car  Roofing  Co., 
23  Mo.  App.  587. 

Whsre  the  board  of  directors  have  fixed  the 
compensation  to  be  paid  themselves  for  their 
services,  the  president  cannot  bind  the  cor- 
pontion  to  pay  one  of  them  a  larger  sum. 
Hedges  71.  Rutland,  etc..  R.  Co.,  29  Vt.  220. 

Parol  Evidence  Is  Admissible  to  Prove  the 
Amount  of  an  Officer's  Salary  as  fixed  by  the 
directors,  where  there  is  no  written  evidence 
thereof.    Beach  v.  Stouffer,  84  Mo.  App.  395. 

4.  Reasonable  Compensation.  —  Missouri  River 
R.  Co.  v,  Richards,  8  Kan.  toi;  Smith  v.  Long 
Island  R.  Co.,  102  N.  Y.  190.  See  also  D wight 
v.  Williams,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 
Y.)  667.  S;e  supra,  this  section,  Compensation 
for  Extra  Services. 

Where  a  receiver  is  appointed  to  close  up 
the  affairs  of  a  corporation,  and  the  corporation 
is  enjoined  from  proceeding  further  with  its 
business  except  so  far  as  necessary  to  close 
up  its  affairs,  the  president,  although  previ- 
ously voted  a  certain  salary,  is  entitled  there- 
after to  only  so  much  as  his  services  are  rea- 
sonably worth.  Com.  v.  Eagle  F.  Ins.  Co.,  14 
Allen  (Mass.  )  344. 

5.  Compensation  Must  Be  Reasonable. —  Hub- 
bard v.  New  York,  etc.,  Invest.  Co.,  14  Fed. 
Rep.  675;  Dccalur  Mineral  Land  Co.  v.  Palm, 
113  Ala.  531,  59  Am.  St.  Rep.  140;  Louisville 
Bldg.  Assoc.  v.  Hegan,  (Ky.  1899)  49  S.  W. 
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3.  Right  to  Engage  in  Competing  Business.  —  Directors  and  officers  of  a  cor- 
poration .uv  nut.  precluded  from  engaging  on  their  own  account  in  the  same 
business  .is  that  conducted  by  the  corporation,  provided  they  act  in  good  faith 
towards  the  corporation.' 

XIV.  Liability  of  Corporation  for  Acts  of  Officers  and  Agents  —  1.  Lia- 
bility on  Contracts  a.  In  GENERAL.  —  Since  a  corporation  can  contract  only 
through  officers  or  agents,  the  question  as  to  its  liability  on  contracts  made  in 
its  behalf  by  its  officers  or  agents  is  necessarily  involved  in  a  discussion  of  its 
liability  on  contracts  generally.  The  general  rule  is  that  a  corporation,  like 
an  individual,  is  bound  by  all  the  acts,  contracts,  and  representations  of  its 
officers  and  agents  done  and  made  within  the  scope  of  their  actual  or  apparent 
authority,  or  which,  if  unauthorized,  have  been  ratified  by  the  corporation;3 
but  it  is  not  bound  by  acts  done  and  contracts  made  without  authority,  unless 
ratified  by  it,  or  unless,  by  its  conduct,  the  corporation  is  estopped  to  deny 
that  such  acts  were  unauthorized.3  This  is  in  accordance  with  the  general 
law  of  agency,  which  applies  to  corporations  as  well  as  to  individuals. 


vol.  7,  p.  743  et  seq.  And  see  the  late  case  of 
Wilson  v.  Stevens,  (Ala.  1901)  29  So.  Rep.  678, 
puuing  an  insolvent  corporation  on  the  same 
footing  as  an  insolvent  individual  in  the  matter 
of  transfers  and  assignments.  See  also  in  this 
connection  the  title  Corporations,  vol.  7,  p. 

1.  Right  to  Engage  in  Same  Business  as  Cor- 
poration. —  Barr  v.  Pittsburgh  Plate-Glass  Co., 
(C.  C.  A.)  57  Fed.  Rep.  86;  Keokuk  Northern 
Line  Packet  Co.  v.  Davidson,  95  Mo.  467.  See 
also  Murray  v.  Vanderhilt,  39  Barb.  (N.  Y.) 
140;  Steinway  v.  Steinvvay,  2  N.  Y.  App.  Div. 
301. 

The  Provision  of  the  California  Constitution,  §8, 
art.  12,  forbidding  an  officer  of  a  company  to 
engage  in  business  as  a  common  carrier  over 
the  works  owned  or  controlled  by  the  company, 
does  not  apply  to  the  act  of  such  officer  in 
carrying  his  own  freight  over  the  company's 
lines.  Bucksport,  etc.,  R.  Co.  v.  Edinburgh, 
etc.,  Redwood  Co.,  (C.  C.  A.)  68  Fed.  Rep.  972. 

2.  Corporation  Liable  for  Authorized  Acts  of 
Officers  and  Agents —  United  States.  —  Dexler 
Sav.  Bank  v.  Friend,  90  Fed.  Rep.  703. 

Georgia.  —  Butts  v.  Cuthbertson,  6  Ga.  166. 

Kentucky. — Covington  v.  Covington,  etc., 
Bridge  Co.,  10  Bush  (Ky.)  69. 

New  Hampshire.  — O'Neil  v.  Dunn,  63  N.  H. 
393- 

Nexu  Jersey.  —  Morris,  etc.,  R.  Co.  v.  Green, 
15  N.  J.  Eq.  469. 

New  York.  —  Life,  etc.,  Ins.  Co.  v.  Mechan- 
ics' F.  Ins.  Co.,  7  Wend.  (N.  Y.)  31;  American 
Ins.  Co.  v.  Oakley,  9  Paige  (N.  Y.)  496,  38  Am. 
Dec.  561;  Conro  v.  Port  Henry  Iron  Co.,  12 
Barb.  (N.  Y.)  27;  New  York,  etc.,  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Spelman  v.  Fisher  Iron 
Co.,  56  Barb.  (N.  Y.)  151;  Auburn  Bank  v. 
Putnam,  1  Abb.  App.  Dec.  (N.  Y.)  80;  Pratt  v. 
Hudson  River  R.  Co.,  21  N.  Y.  305;  Fifth  Ave. 
Bank  v.  Forty-second  St.,  etc.,  R.  Co.,  (Supm. 
Ct.  Gen.  T.)  17  N.  Y.  Supp.  826;  Pattison  v. 
Syracuse  Nat.  Bank,  80  N.  Y.  82,  36  Am.  Rep. 
582. 

Pennsylvania.  —  Lloyd  v.  West  Branch  Bank, 
15  Pa.  St.  172,  53  Am.  Dec.  581. 

Vermont.  —  Foot  v.  Rutland,  etc.,  R.  Co.,  32 
Vt.  633. 

West  Virginia.  —  Muhleman  v.  National  Ins. 
Co.,  6  W.  Va.  508. 


Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  James, 
22  Wis.  194;  Heinze  v.  South  Green  Bay  Land, 
etc.,  Co.,  109  Wis.  99. 

Canada.  —  Commercial  Union  Ins.  Co.  v. 
Foote,  3  Rev.  Crit.  40. 

Directors  and  other  managers  of  private  cor- 
porations are  mere  agents,  and  the  corporation 
can  be  charged  with  their  acts  only  in  accord- 
ance with  the  established  doctrines  of  the  law 
of  agency.  Wright  v.  Lee,  2  S.  Dak.  596,  37 
Am.  &  Eng.  Corp.  Cas.  588. 

Acceptance  of  Contract.  —  A  resolution  of  a 
bcrard  of  directors  to  enter  into  a  contract  with 
a  third  party  gives  no  right  of  action  to  such 
third  party  until  formally  communicated  to 
and  accepted  by  him.  Girard  v.  Toronto  Bank, 
2  Montreal  Leg.  N.  406,  3  Montreal  Leg.  N.  115. 

3.  Corporation  Not  Bound  by  Unauthorized  Acts 
—  Indiana.  —  Brooklyn  Gravel  Road  Co.  v. 
Slaughter,  33  Ind.  185. 

Kentucky.  —  Mt.  Sterling,  etc.,  Turnpike 
Road  Co.  v.  Looney,  1  Met.  (Ky.)  550,  71  Am. 
Dec.  491;  Kenton  Ins.  Co.  v.  Bowman,  84  Ky. 
430. 

Massachusetts.  —  Murray  v.  C.  N.  Nelson 
Lumber  Co.,  143  Mass.  250. 

New  Hampshire.  —  Martin  v.  Great  Falls 
Mfg.  Co.,  9N.  H.  51. 

New  York.  —  Lawrence  v.  Gebhard,  41  Barb. 
(N.  Y.)  575;  Fulton  Bank  v.  New  York,  etc., 
Canal  Co.,  4  Paige  (N.  Y.)  127. 

Pennsylvania.  —  Farmers'  Bank  v.  McKee,  2 
Pa.  St.  318;  Jackson  v.  Cartwright  Lumber 
Co.,  2  Pa.  Dist.  680. 

Wisconsin.  —  Chicago,  etc.,  R.  Co.  v.  James, 
22  Wis.  194. 

Canada.  —  Canada  Co.  v.  Pettis,  9  U.  C.  Q. 
B.  669. 

See  also  Hill  v.  C.  F.  Jewett  Pub.  Co.,  154 
Mass.  172,  26  Am.  St.  Rep.  230. 

A  Corporation  May  Repudiate  an  Unauthorized 
Contract  executed  by  its  directors.  Pittsburg, 
etc.,  R.  Co.  v.  Alleghany  County,  79  Pa.  St.  210. 

An  officer  of  a  corporation  authorized  to  ex- 
ecute in  its  behalf  a  certain  contract  cannot 
recover  against  it  on  unauthorized  provisions 
inserted  by  him  in  such  contract  which  are 
afterwards  repudiated  by  the  corporation. 
Hart  v.  Mt.  Pleasant  Park  Stock  Co.,  97  Iowa 
353- 
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See  supra,  this  title.  Authority  and  Powers. 
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b.  Ultra  Vires  Contracts.  —  A  corporation  is  ordinarily  not  liable  on 
contracts  made  by  its  officers  and  agents  which  are  not  within  the  powers 
conferred  upon  it  by  its  charter.1 

2.  Liability  for  Torts.  — As  a  general  rule  a  corporation  is  liable  for  all  the 
torts  of  its  officers  and  agents  committed  in  the  couise  of  their  employment, 
the  liability  of  the  corporation  in  such  case  being  the  same  as  that  of  a 
natural  person.2 

3.  Criminal  Liability.  — ■  Where  a  corporation  knowingly  permits  its  agents 
to  do  an  illegal  act,  it  is  responsible  therefor.3 

4.  Admissions  and  Declarations  of  Officers  and  Agents.  —  Admissions  and 
declarations  of  officers  and  agents  of  a  corporation  stand  upon  the  same  foot- 
ing as  those  of  agents  generally  and  are  governed  by  the  same  rules.4 

5.  Notice  to  Officer  or  Agent  as  Notice  to  Corporation.  —  Notice  to  an  officer 
or  agent  of  a  corporation  is,  generally  speaking,  notice  to  the  corporation. 
This  is  in  accordance  with  the  general  doctrine  of  the  law  of  agency,  the  rules 
applicable  to  the  case  of  individuals  and  to  that  of  corporations  being  the 
same.5 

OFFICIAL.  — ■  "  Official  "  means  derived  from  the  proper  officer  or  from  the 
proper  authority;  made  or  communicated  by  virtue  of  authority.6 


1.  See  the  title  Ultra  Vires. 

2.  See  the  title  Corporations,  vol.  7,  p.  824 
et  seq. 

3.  See  the  title  Corporations,  vol.  7,  p.  840 
et  seq. 

4.  See  the  title  Admissions,  vol.   1,  p.  690 
et  seq. 

For  Additional  Cases  applying  the  rules  to  cor- 
porations, see: 

England.  —  Barnett  v.  South  London  Tram- 
ways Co..  18  Q.  B.  D.  815,  19  Am.  &  Eng. 
Corp.  Cas.  191. 

United  States.  —  TuthilljSpring  Co.  v.  Shaver 
Wagon  Co.,  35  Fed.  Rep.  644. 

Kansas.  —  Wickersham  v.  Chicago  Zinc  Co., 

18  Kan.  481,  26  Am.  Rep.  784. 

Maine. —  Ruby  v.  Abyssinian  Religious  Soc, 
15  Me.  306. 

Massachusetts.  —  Andover,  etc.,  Turnpike 
Corp.  v.  Hay,  7  Mass.  102. 

Michigan. — Kalamazoo  Novelty  Mfg.  Works 
v.  Macalister,  40  Mich.  84. 

Minnesota.  —  Browning  v.  Hinkle,  48  Minn. 
544,  31  Am.  St.  Rep.  691. 

Missouri.  —  Williams  v.  Christian  Female 
College,  29  Mo.  250;  Northrup  v.  Mississippi 
Valley  Ins.  Co.,  47  Mo.  435,  4  Am.  Rep.  337; 
Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57  Mo. 
17;  Kearney  Bank  v.  Froman,  129  Mo.  427, 
50  Am.  St.  Rep.  456. 

New  York.  —  Soper  v.  Buffalo,  etc.,  R.  Co., 

19  Barb.  (N.  Y.)  310;    East  River  Bank  v. 
Hoyt,  41  Barb.  (N.  Y.)  441. 

Pennsylvania.  —  Kilpatrick  v.  Home  Bldg., 
etc.,  Assoc.,  ng  Pa.  St.  30;  Custar  v.  Titus- 
ville  Gas,  etc.,  Co.,  63  Pa.  St.  381;  Jones  v. 
Yoder  Land  Co.,  16  Pa.  Co.  Ct.  652;  Allegheny 
County  Workhouse  v.  Moore,  95  Pa.  St.  408. 

Texas.  —  Henderson  v.  San  Antonio,  etc., 
R.  Co.,  17  Tex.  560,  67  Am.  Dec.  675. 

5.  The  question  is  elaborately  treated  under 
the  title  Agency,  vol.  1,  p.  1144  et  seq.  See 
also  the  following  additional  cases. 

Notice  to  Officers,  etc.,  Notice  to  Corporation. — 
Anderson  v.  Kinley,  90  Iowa  554;  Merchants' 
Nat,   Bank  v.  Tracy,  77  Hun  (N.  Y.)  443; 
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Huron  Printing,  etc.,  Co.  v.  Kittleson,  4  S. 
Dak.  520. 

Knowledge  Acquired  Where  Officer's  Interests 
Are  Adverse. —  Shakopee  First  Nat.  Bank  v. 
Strait,  75  Minn.  396;  Hyde  v.  Larkin,  35  Mo. 
App.  365 ;  Barnes  v.  Trenton  Gas  Light  Co.,  27 
N.  J.  Eq.  33.  See  also  International  Wreck- 
ing, etc.,  Co.  v.  McMorran,  73  Mich.  467. 

Knowledge  Acquired  in  Private  Capacity  — 
United  States.  —  Hatch  v.  Ferguson,  66  Fed. 
Rep.  668,  29  U.  S.  App.  540. 

Louisiana.  —  Mercier  v.  Canonge,  8  La.  Ann. 
37. 

Missouri.  —  Kearney  Bank  v.  Froman,  129 
Mo.  427,  50  Am.  St.  Rep.  456;  Manhattan 
Brass  Co.  u.  Webster  Glass,  etc.,  Co.,  37  Mo. 
App.  145- 

Nevada.  —  Yellow  Jacket  Silver  Min.  Co.  v. 
Stevenson,  5  Nev.  224. 

New  Jersey.  —  Willard  v.  Denise,  50  N.  J. 
Eq.  482.  35  Am.  St.  Rep.  788;  Canda  Mfg  Co. 
v.  Woodbridge  Tp.,  58  N.  J.  L.  134;  Casco 
Nat.  Bank  v.  Clark,  139  N.  Y.  307,  36  Am.  St. 
Rep.  705. 

Texas.  —  Taylor  v.  Calloway,  7  Tex.  Civ. 
App.  461. 

Two  Corporations  Dealing  through  Common 
Officer.  —  In  re  Marseilles  Extension  R.  Co.,  L. 
R.  7  Ch.  161;  Central  Nat.  Bank  u.  Pipkin,  66 
Mo.  App.  592;  Lyndon  Mill  Co.  v.  Lyndon 
Literary,  etc.,  Inst.,  63  Vi.  581.  25  Am.  St.  Rep. 
783. 

6.  Official.  —  State  v.  Wrotnowski,  17  La. 
Ann.  160. 

Official  Business.  —  An  executive  committee 
of  the  board  of  directors  of  a  private  corpora- 
tion had  authority  for  the  transaction  of  any 
official  business,  unless  otherwise  instructed. 
In  construing  this  provision,  the  court  said: 
"  The  lerm  '  official  business,'  as  here  em- 
ployed, included  the  exercise  of  the  general 
corporate  powers  which  were  not  by  the  con- 
stitution committed  to  some  other  officers,  or 
reserved  to  the  stockholders  in  their  annual 
meetings.  It  does  not  seem  possible  to  sug- 
gest any  other  definition  and  meaning  of  the 
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Definition!. 


OFFICIAL  ACT. —  See  note  i. 

OFFICIAL  BONDS.  —  See  the  titles  BONDS,  vol.  4,  p.  618;  OFFICERS  AND 

Agf.nis  of  Private  Colorations,  ante,  p.  833;  Public  Officers; 
SURETYSHIP.  For  particular  officers,  see  such  titles  as  EXECUTORS  AND 
Administrators,  vol.  u,  p.  720;  Receivers;  Sheriffs,  Marshals,  and 
Constables. 

OFFSET.  (See  also  the  title  Set-off,  Recoupment,  and  Counter- 
claim.)—  See  note  2. 

OFFSHORE.  —  See  the  title  Marine  Insurance,  vol.  19,  p.  1019,  note. 

OFFSPRING.  (See  also  the  title  Issue  (Descendants),  vol.  17,  p.  542.)  — 
The  word  "  offspring,"  in  its  proper  and  natural  sense,  extends  to  any  degree 
of  lineal  descendants,  and  has  the  same  meaning  as  "  issue."  3 

OFTEN.  —  See  note  4. 

OIL.  (See  also  BENZINE,  vol.  4,  p.  1  ;  and  see  the  titles  FlRE  INSURANCE, 
vol.  13,  p.  86;  Mines  and  Mining  Claims,  vol.  20,  p.  677;  Natural  Gas, 
ante,  p.  417.)  —  See  note  5. 


term."  Taylor  v.  Agricultural,  etc.,  Assoc., 
63  Ala.  236.  See  also  Hoyt  v.  Thompson,  19 
N.  Y.  207. 

Official  Capacity. —  In  U.  S.  v.  Van  Leuven, 
62  Fed.  Rep.  62,  an  examining  surgeon  of  the 
pension  office  was  held  to  be  a  person  acting 
in  an  official  capacity  within  the  meaning  of  a 
statute  relative  to  bribery.  Compare  U.  S.  v. 
Germaine,  99  U.  S.  508.  See  also  the  title 
BRiBiiRY,  vol.  4,  p.  907. 

Official  Misconduct.  —  In  Watson  v.  Slate,  9 
Tex.  App.  214.  it  was  said:  "  The  lerm  '  offi- 
cial misconduct  '  may  ordinarily,  and  in  its 
common  acceptation,  imply  any  act,  either  of 
omission  or  commission,  on  the  part  of  an  offi- 
cer, by  which  the  legal  duties  imposed  by  law 
have  not  been  properly  and  faithfully  dis- 
charged by  the  officer."  And  see  Misconduct, 
vol.  20,  p.  801. 

Official  Service.  —  As  to  the  meaning  of  the 
term  "  official  service."  in  the  civil-service 
classification  of  a  city,  the  court  said:  "  The 
classification  of  the  civil  service  was  made  as 
'  official  service  '  and  '  labor  service;  '  official 
service  comprising  those  positions  of  a  per- 
manent character,  and  labor  service  that  of 
temporary  employment."  State  v.  Smith,  19 
Wash.  645. 

1.  Official  Act.  —  In  Matter  of  Executive 
Communication,  12  Fla.  652,  it  was  said:  "  An 
official  act  is  an  act  done  under  some  authority 
derived  from  the  law,  or  in  pursuance  of  pre- 
scribed duties,  and  has  the  force  of  law." 

2.  Offset.  —  "An  offset  is  in  the  nature  of  a 
cross-action,  substituted  for  the  purpose  of 
effecting  justice  without  an  accumulation  of 
actions,  and  can  only  be  set  up  for  a  specific 
sum  when  an  action  might  be  brought  for  it." 
Whitehead  v.  Cade,  1  How.  (Miss.)  97. 

In  Leonard  v.  Charter  Oak  L.  Ins.  Co.,  65 
Conn.  538,  it  was  said:  "An  offset  does  not 
deny  the  existence  or  the  merits  of  a  claim. 
It  is  a  contrary  sum  or  claim  by  which  a  given 
claim  may  be  lessened  or  canceled." 

Without  Offset.  —  In  Harmanson  v.  Bain,  1 
Hughes  (U.  S.)  396,  it  was  said:  "As  to  the 
words  '  without  offset '  used  in  the  body  of  the 
negotiable  note,  they  are  to  be  read  as  if  they 
were  '  without  offset  as  against  a  holder  by  in- 
dorsement.' " 

Offset  and  Recoupment.  —  In  Lawton  v.  Rick- 
etts,  104  Ala.  436,  ii  was  said:  "  Two  of  the 
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grounds  of  demurrer  to  the  second  plea  speak 
of  it  as  an  offset,  and  for  that  reason  the  de- 
fendants suggest  they  cannot  be  considered, 
as  his  plea  is  not  one  of  set-off,  but  of  recoup- 
ment; but  that  objection  is  too  technical,  and 
is  without  merit." 

3.  Offspring.  —  Young  v.  Davis,  2  Drew.  & 
Sm,  167;  Thompson  v.  Beasley,  3  Drew.  7; 
Barber  v.  Pittsburgh  etc.,  R.  Co.,  166  U.  S. 
83;.  King  v.  Lacrosse,  42  Minn.  488:  Powell 
v.  Brandon,  24  Miss.  343;  Mitchell  v.  Pitts- 
burg, etc.,  R.  Co  ,  165  Pa.  St.  650;  Allen  v. 
Markle,  36  Pa.  St.  117.  But  in  Lister  v.  Tidd, 
29  Beav.  618,  offspring  was  construed  as  "  chil- 
dren," to  the  exclusion  of  grandchildren. 

Offspring  Word  of  Limitation  and  Not  of  Pur- 
chase.—  Barber  v.  Pittsburgh,  etc.,  R.  Co.,  69 
Fed.  Rep.  504;  Allen  v.  Markle,  36  Pa.  St.  117. 

4.  Often.  —  A  testator  directed  that  his  prop- 
erty should  be  divided  between  his  wife  and 
children,  but  kept  together  by  his  executor 
during  the  widowhood  of  his  wife,  or  until  his 
children  became  of  age  or  married.  '*  and  then, 
and  not  till  then,  dividends  to  take  place  as 
often  as  they  become  of  age  or  marry."  In 
construing  this  provision  the  court  said: 
"  The  word  often  implies  a  repetition  of  the 
act  of  division,  and  this  could  not  be  if  the 
dividends  were  all  intended  to  be  ascertained 
at  the  same  time."  Charles  v.  Stickney,  50 
Ala.  86. 

5.  Oil  —  Mineral.  —  See  the  title  Mines  and 
Mining  Claims,  vol.  20,  p.  683. 

Profit  a  Prendre. —  In  Funk  v.  Haldeman, 
53  Pa.  St.  243,  the  right  granted  was  that  of 
experimenting  on  the  land  for  oil,  and  a  right 
of  all  oil  raised,  reserving  one-third  of  such 
oil  to  the  grantor,  with  the  condition  that  if  the 
experiment  was  abandoned  all  property  lights 
reverted  to  the  grantor.  It  was  held  that  this 
was  an  incorporeal  hereditament  —  t.  e.,  a 
profit  a  prendre.  See  generally  the  title 
Profits  a  Prendre. 

Oil  Cake.  —  After  flaxseed  has  been  ground 
and  the  oil  laigely  extracted,  the  residuum  is 
called  oil  cake.  Hewitt  v.  Watertown  F.  Ins. 
Co.,  55  Iowa  324. 

Oil  Refinery.  —  See  Short  v.  Miller,  120  Pa. 
St.  475;  Linden  Steel  Co.  v.  Imperial  Refining 
Co.,  138  Pa.  St.  20. 

Oil  Well.   (See  generally  the  title  Mechanics* 
Liens,  vol.  20,  p.  255.)  —  An  oil  well,  within 
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OILCLOTH  FOUNDATION.  —  See  note  r. 

0.  K.    (See  also  the  title  Abbreviations,  vol.  i,  p.  97.)  —  The  abbrevia- 
tion "  O.  K."  has  a  well-defined  meaning,  and  signifies  "  all  right ;  "  "  correct."  * 
OLD.    (See  also  New,  ante,  p.  531.)  —  See  note  3. 

OLEO.  — The  word  "  oleo  "  is  used  colloquially  among  merchants  to  indi- 
cate either  oleomargarine  or  oleostearine.4 


the  statute  now  embodied  in  Bates's  Annot. 
Stat.  Ohio  (1897),  §  3184,  consists,  in  addition 
to  the  excavation  or  hole  in  the  ground,  of  the 
drive  pipe  which  is  inserted  in  the  ground,  the 
casing,  and  the  iron  tubing;  it  is  upon  these 
articles  only  that  a  lien  may  be  obtained  under 
the  general  term  "  oil  well."  Devine  v.  Tay- 
lor, 4  Ohio  Cir.  Dec.  248.  See  also  Penniman 
v.  Winner,  54  Md.  13;;. 

An  agreement  between  vendors  of  an  oil 
well,  by  which  they  sold  and  transferred  all 
their  interest  in  such  well  and  the  machinery, 
apparatus,  elc,  coniained  a  provision  in  sub- 
stance that  in  case  of  failure  on  the  part  of  the 
purchaser  to  make  the  payments  at  ihe  times 
of  their  falling  due,  all  oil  produced  upon  the 
premises  should  thereafter  be  run  into  the  lines 
of  one  of  the  vendors  as  security  for  such 
payment.  It  was  held  that,  the  vendors  being 
owners  of  the  fee  of  the  lands,  their  interest 
in  the  wells  and  all  the  machinery  used  in 
operating  them  must  be  regarded  as  personal 
property.  Will etts  v.  Brown,  42  Hun  (N.  Y.) 
140. 

Petroleum.  —  See  Kerosene,  vol.  18,  p.  59; 
Petroleum. 

1.  Oilcloth  Foundation.  —  See  Arthur  v.  Cum- 

ming,  91  U.  S.  364,  and  see  the  title  Revenue 
Laws. 

2.  0.  K.  —  I  ndianapolis,  etc..  R.  Co.  v.  Sands, 
133  Ind.  441,  in  which  case  it  was  held  that 
where  the  parties  to  an  action  agreed  as  to  the 
form  in  which  a  decree  should  be  entered,  and 
a  form  was  drafted  and  submitted  to  counsel, 
who,  acting  for  their  clients,  indorsed  thereon 
the  letters  O.  /(.,  and  signed  their  names,  such 
indorsement  was  an  assent  to  the  decree  as 
drafted,  and  was  binding  on  the  attorney's 
clients. 

At  the  end  of  a  bill  of  exceptions  was  a  nota- 
tion O.  K followed  by  the  names  of  the  ap- 
pellee's attorneys.  As  to  the  force  of  these 
letters,  the  court  said:  "  It  does  not  appear 
when  the  notation  was  made.  If  we  may  in- 
dulge the  presumption  that  its  meaning  is  an 
approval  of  the  bill  as  to  its  contents,  it  is 
certainly  all  we  can  do.  There  is  no  reason 
for  us  to  say  that  it  in  any  way  relates  to  the 
fact  of  filing,  or  is  a  waiver  of  any  of  the  re- 
quirements of  the  law  as  to  filing."  Bennett 
v.  Marion,  ioi  Iowa  115. 

"  O.  K.  means  '  all  right,'  or  '  in  good  con- 
dition.'"  Morganton  Mfg.  Co.  v.  Ohio  River, 
etc.,  R.  Co.,  121  N.  Car.  517.  See  also  Baxter 
v.  Ellis,  in  N.  Car.  124. 

Waiver  of  Jury  Trial.  —  A  stipulation  was  in 
the  following  words:  "  The  parties  appearing 
by  their  respective  counsel,  *  *  *  said 
parties,  in  open  court,  waived  a  jury,  and  con- 
sented that  said  cause  be  tried  bv  the  court." 
The  signatures  of  counsel,  preceded  by  the 
letters  O,  K.,  were  attached  to  this  agreement. 
It  was  contended  that  counsel  In  signing  the 
agreement  only  intended  to  Q,  K.  the  correct- 
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ness  of  the  record  entry,  and  did  not  intend 
thereby  to  waive  the  jury.  The  court  refused 
to  sustain  this  contention.  Citizens'  Bank  v. 
Farwell,  56  Fed.  Rep.  571. 

Draft  of  Decree. —  Where  there  has  been  no 
decision  of  the  court  orally  rendered,  the  term 
O.  K.  indorsed  upon  a  dtaft  of  a  decree  means 
nothing  more  nor  less  than  a  consent  to  the 
entrv  of  that  decree.  Davis  Paint  Mfg.  Co. 
7>.  Meizger  Linseed  Oil  Co.,  90  III.  App. 
117. 

Guaranty.  —  In  Penn  Tobacco  Co.  v.  I.eman, 
109  Ga.  428,  it  was  held  that  a  cause  of  action 
was  set  forth  by  a  petition  alleging  that  the 
letters  O.  K.  written  on  an  order  for  goods, 
and  followed  by  the  signature  of  the  person 
writing  them,  constituted  a  com  ract  on  the  part 
of  such  person  to  pay  for  the  goods  in  case  the 
person  sending  the  order  failed  and  refused  to 
pay  at  maturity;  further,  that,  these  letters 
being  ambiguous,  their  meaning  might  be  ex- 
plained by  parol  evidence.  See  generally  the 
title  Guaranty,  vol.  14,  p  1127. 

Where  a  Connecting  Carrier,  upon  receipt  of 
goods,  marks  the  bill  of  lading  O.  K. ,  and  at 
the  end  of  its  line  the  goods  are  found  to  be 
damaged,  a  rebuttable  presumption  is  created 
that  the  damage  occurred  on  its  line.  Mor- 
ganton Mfg.  Co.  v.  Ohio  River,  etc.,  R.  Co., 
121  N.  Car.  514. 

3.  Old  Metals.  —  In  Mooney  v.  Howard  Ins. 
Co.,  138  Mass.  375,  it  was  held  that  parol  evi- 
dence was  admissible  to  show  that  by  a  usage 
of  trade,  the  term  "  old  metals  "  had  acquired 
a  broader  signification  than  belongs  to  those 
words  as  commonly  used.  The  question  arose 
upon  an  insurance  policy  on  a  junk-dealer's 
shop. 

Old  Road.  —  In  a  statute  giving  power  to  lay 
out  new  roads  and  discontinue  o/rf  ones,  the 
word  old  does  not  necessarily  mean  "  long- 
existing,"  "  ancient."  The  phrase  "  a  new 
road,"  in  such  a  statute,  means  a  road  newlv 
laid  out  where  one  was  not;  and  the  words 
"  old  road  "  are  the  opposite  thereto,  and 
mean  a  road  laid  out  and  used,  whether  long 
ago  or  of  more  recent  date.  People  v.  Gris- 
wold,  67  N.  Y.  61. 

Old  Inclosures.  —  In  Hornby  Silvester,  20 
Q.  B.  D.  805,  it  was  said:  "  I  find  the  terms 
'  ancient  inclosures  '  and  '  old  inclosures  ' 
almost  invariably  used  in  private  inclosure 
acts  to  denote  inclosed  lands  in  the  ordinary 
sense  of  the  words." 

Oldest.  —  Where  by  the  tenor  of  a  will  the 
word  oldfKt  was,  evidently  bv  mistake,  written 
for  the  word  "  youngest,"  the  will  was  con- 
strued as  if  it  read  "  youngest."  Tayloe  v. 
Johnson,  63  N.  Car.  381. 

Oldest  Surviving  Son  Wills.  —  Pedder  v. 
Hunt,  18  Q.  B.  D.  571,  Gardiner  v.  Guild,  106 
Mass.  25. 

4.  Oleo.  —  Fair  bank  Co.  v.  Central  Lard  Co., 
64  Led.  Rep,  134. 
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OLEOMARGARINE.  (Sec  also  the  titles  ADULTERATION,  vol.  I,  p.  740 ; 
1  N  1  1  RS  1  \  11  COM  m  ERCE,  v  ol.  17,  pp.  68,  87.)  —  Oleomargarine  is  a  product  or 
compound  made  wholly  or  partly  out  of  any  fat,  oil,  or  oleaginous  substances.1 

OLOGRAPHIC  WILL.      See  t lu-  title  WILLS. 

OLOGY.  — "  Ology  "  is  derived  from  a  Greek  word  meaning  a  discourse  or 
treatise,  and  in  the  English  language  it  is  used  as  the  termination  of  the  name 
of  the  science  of  the  subject  indicated  by  the  prefix.2 

OMISSION.      See  note 

OMNIBUS.  1.  For  .ill;  containing  two  or  more  independent  matters. 
Applied  to  .1  count  in  a  declaration,  and  to  a  bill  of  legislation,  and  perhaps 
t"  a  clause  in  a  will,  which  comprises  more  than  one  general  subject.4  II.  An 
omnibus  is  a  large  carriage  for  conveying  passengers.5 

ON.  —  See  UPON. 

ONCE.  —  See  note  6. 

ONCE  A  WEEK.  —  See  the  titles  PUBLICATION;  TlME,  COMPUTATION  OF. 
ONCE  IN  JEOPARDY.  —  See  the  title   JEOPARDY,  vol.  17,  p.  580. 


1.  Cook  v.  State,  1 10  Ala.  40.  See  also  Adler 
v.  State,  55  Ala.  16;  Haygood  v.  State,  98 
Ala.  62. 

2.  Ology.  —  Stockman  v.  Western  Union  Tel. 
Co.,  (Kan.  App.  1900)63  Pac.  Rep.  659. 

3.  Omission.  —  An  omission  to  perform  a  duty 
involves  the  idea  that  the  person  to  act  is 
aware  that  performance  is  required  or  needful. 
London,  etc.,  R.  Co.  v.  Flower,  r  C.  P.  D.  77. 

Amendments.  (See  generally  the  1  i Lie  AMEND- 
MENTS, 1  Encyc.  of  Pl.  and  Pr.  45S.)  —  Where 
an  act  permits  amendments  by  changing  or 
adding  the  names  of  parties  where  a  "  mis- 
take "  or  omission  has  been  made,  these  words 
mean  "  something  done  or  left  undone  in  the 
bringing  of  the  suit  that  would  prevent  a  trial 
of  the  cause  upon  its  merits."  McLoney  v. 
Edgar,  7  Pa.  Co.  Ct.  29. 

Building  Contract.  —  Where,  in  a  contract  be- 
tween M.  and  S.  for  the  building  of  a  house  by 
M.  for  S.,  the  contract  contained  certain  pro- 
visions for  deviations  by  M.  from  the  specifica- 
tions of  the  contract  as  the  work  progressed, 
to  be  made  at  the  request  of  S.,  and  among 
others  for  "  omissions  from  the  said  contract  " 
which  should  "  in  no  way  affect  or  make  void 
the  contract,"  but  should  be  added  to  or  de- 
ducted from  said  contract  price  by  a  fair  and 
reasonable  valuation,  it  was  held  that  obvi- 
ously such  omissions  were  intended  to  be 
limited  to  things  which  upon  the  conditions 
specified  might  be  entirely  left  out  of  the  build- 
ing, and  did  not  extend  to  anything  within  the 
specifications  which  the  owner  might  elect  to 
take  off  the  contractor's  hands  and  perform  or 
finish  himself.  Shaver  v.  Murdock,  36  Cal. 
294. 

Claims  Against  Decedents.  (See  generally  the 
title  Debts  of  Decedents,  vol.  8,  p.  1003.)  — 
Where  a  statute  provided  for  an  appointment 
of  commissioners  to  audit  claims  against  the 
estate  of  a  deceased  person,  and  further  pro- 
vided that  in  case  such  appointment  should 
be  omitted,  no  person  having  any  contingent 
or  other  lawful  claim  against  such  deceased 
person  should  te  precluded  from  pursuing 
such  claim  against  the  decedent's  administra- 
tor or  executor,  it  was  held,  in  a  case  where 
commissioners  had  not  been  appointed  for 
seven  years,  that  svjch  failure  to  appoint  con- 


stituted an  omission  within  the  statute.  Wil- 
kinson v.  Winne,  15,  Minn.  159. 

Assessments.  (See  also  the  title  Special  As- 
sessments.)—  Where  a  statute  provided  that, 
notwithstanding  any  mistake  in  the  name  or 
names,  or  omission  to  name  the  real  owner  of 
real  estate,  an  assessment  should  be  valid, 
it  was  held  that  the  proper  meaning  of  the 
phrase  "  omission  to  name  the  real  owner  " 
did  not  go  to  the  length  of  justifying  the  total 
omission  of  the  owner's  name.  State  v.  Van- 
derbilt,  33  N.  J.  L.  39. 

4.  Omnibus  Clause,  Etc. —  And.  L.  Diet.; 
Parkinson  v.  State,  14  Md.  193,  74  Am.  Dec. 
522;  Yeager  v.  Weaver,  64  Pa.  St.  428. 

Omnibus  Count.  —  A  count  was  specially  de- 
murred to  because  it  combined  in  one  all  the 
money  counis,  with  one  for  goods  sold  and 
delivered,  work  and  laboi,  and  an  account 
stated.  It  was  held  that  it  was  in  a  form  long 
in  use,  and  usually  denominated  an  omnibus 
count,  which  had  been  sustained  by  practice 
and  authority  for  a  long  time,  and  was  good. 
Griffin  v.  Murdock,  88  Me.  254. 

Omnibus  Bill.  —  Com.  v.  Barnett,  199  Pa.  St. 
171.    See  generally  the  title  Statutes. 

5.  Cars. —  In  Hoyt  v.  Sixth  Ave.  R.  Co.,  1 
Daly  (N.  Y.)  530,  it  was  said  :  "A  city  railroad 
is  a  mere  omnibus  upon  rails.  Like  an  omni- 
bus, it  stops  everywhere  along  its  route,  to 
enable  passengers  to  come  in  or  go  out."  See 
also  New  York  v.  Third  Ave.  R.  Co.,  (Supm. 
Ct.)  3  N.  Y.  St.  Rep.  181. 

In  construing  a  ftatute  authorizing  a  city  to 
license  omnibuses,  the  courl  said:  "  We  are 
of  opinion  that  it  applies  to  passenger  railway 
cars.  They  are  omnibuses,  or  if  not,  they  are 
vehicles  in  the  nature  of  omnibuses.  They 
are  opened  to  all.  intended  for  all.  The  change 
of  form  from  that  of  anything  known  when 
the  Act  of  Assembly  was  passed  is  not  a  change 
of  the  nature  of  the  vehicle."  Frankford, 
etc.,  Pass.  R.  Co.  v.  Philadelphia,  58  Pa.  St. 
125. 

6.  Once  in  a  While.  —  A  will  directed  that  a 
trust  should  be  created  for  placing  flowers  on 
certain  graves  "  once  in  a  while."  It  was 
held  that  this  provision  was  void  for  un- 
certainty.   Angus  v.  Noble,  73  Conn.  56. 

At  Once, —  See  vol,  3,  p.  177. 
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Definitions. 


ONE.    (See  also  A,  vol.  r,  p.  I ;  An,  vol.  2, 
Time,  Computation  Of.)  —  See  note  i. 
ONEROUS.  —  See  note  2. 
ONE  SUBJECT.  —  See  the  title  Statutes. 
ONLY.  —  See  note  3. 


p.  319;  THE;  and  see  the  title 


1.  One  Building.  —  See  German  American 
Ins.  Co.  v.  Commercial  F.  Ins.  Co.,  95  Ala. 
472. 

One  Day.  —  See  the  title  Time,  Computation 
Of. 

"  One  Half"  —  "  One  Fourth."  —  Where  a  deed 
conveyed  "  one  half  '"  of  a  piece  of  land,  with- 
out specifying  which  half,  it  was  construed  to 
mean  the  undivided  half.  Baldwin  v.  Wins- 
low,  2  Minn.  213. 

And  so  when  the  grant  was  of  "  one  fourth." 
McCaul  v.  Kilpatrick,  46  Mo.  434. 

A  written  agreement  between  the  owner  of 
real  estate  and  a  broker  contained  an  authority 
to  sell  it  "  for  fifteen  thousand  dollars,  about 
one  half  cash."  It  was  held  that  the  broker 
was  authorized  to  sell  it  "  for  fifteen  thousand 
dollats  cash  on  delivery  of  the  deed."  With- 
erell  v.  Murphy,  147  Mass.  417. 

One  Man's  Companies.  —  See  Salomon  v.  Salo- 
mon, (1807)  A.  C.  53. 

One  Month.  —  See  the  title  Time,  Computa- 
tion Of. 

One  Well.  —  An  oil  and  gas  lease  stipulated 
that  the  lessee  should  complete  one  well  in  the 
district  name  J  within  owe  year  or  pay  a  fixed 
sum  per  annum  thereafter.  It  was  held  that 
although  the  phrase  "  one  well  "  was  capable 
of  the  construction  of  "  but  one  well,"  yet  it 
might  be  taken  in  the  sense  of  a  pioneer  in  a 
series  of  wells.  The  court  said:  "  If  it  be 
used  in  this  sense,  the  lessee,  having  dug  the 
one  well,  and  then  having  ceased  to  dig  any 
other  well  within  the  four  districts,  would  seem 
to  have  abandoned  all  efforts  towards  the  per- 
formance of  the  covenants  which  were  the 
consideration  of  the  contract,  and  so  may  be 
held  to  have  abandoned  the  contract  itself." 
Foster  v.  Elk  Fork  Oil,  etc.,  Co.,  90  Fed.  Rep. 
181. 

"  One  "  in  a  Devise.  —  See  the  title  Wills. 

One  Time. —  A  covenant  to  settle  property 
which  may  "  at  any  one  time  "  be  acquired 
means  "  from  one  and  the  same  source." 
Elphinstone  on  Deeds  526,  citing  Hood  v. 
Franklin,  L.  R.  16  Eq.  496;  Re  Hooper,  13 
W.  R.  710,  11  Jur.  N.  S.  479.  But  it  is  added: 
"  In  neither  of  these  cases  had  the  wife  any 
interest  in  either  fund  at  the  date  of  the  settle- 
ment. But  in  In  re  Mackenzie,  L.  R.  2  Ch. 
345,  where  the  wife  was  entitled  at  the  date  of 
the  settlement  to  two  different  reversions 
which  fell  into  possession  at  the  same  instant, 
it  was  held  that,  in  estimating  the  value  for 
the  purpose  of  the  covenant,  the  aggregate 
value  of  the  two  shares,  and  not  the  value  of 
each  share  separately,  must  be  taken." 

So  in  St.  Leger  v.  Magniac,  W.  N.  (80)  183, 
it  was  held  that  "  at  one  time  "  included  sums 
of  money  coming  from  different  sources,  but 
falling  into  possession  at  the  same  time,  e.  g., 
the  death  of  the  wife's  mother. 

"  One  Town  Lot."  (See  also  the  title  Home- 
stead, vol.  15,  p.  585.)  —  As  used  in  a  home- 
stead act,  it  was  held  that  the  phrase  "  one 
town  or  city  lot  "  must  be  understood  as  "  the 


lot  or  piece  of  ground,  in  a  town  or  city,  on 
which  the  head  of  a  family  has  a  house,  with 
the  appurtenances,  which  he  uses  as  a  home, 
no  matter  whether  it  contains  more  or  less 
than  one  lot  according  to  the  plat  and  survey 
of  the  town  or  city."  Wassell  v.  Tunnah,  25 
Ark.  101. 

One  Year's  Rent.  —  A  Virginia  statute  (now 
Code  1887,  §  2791)  provides  that  if  a  lien  be 
created  on  the  goods  of  the  lessee  or  his 
assignee,  etc.,  while  they  are  upon  the 
leased  premises,  they  shall  be  liable  to 
distress,  but  for  not  more  than  one  year's 
rent.  In  Wades  v.  Figgatt,  75  Va.  582, 
it  was  held  that  if,  after  the  beginning 
of  any  tenancy,  a  lien  is  created  on  goods 
on  the  premises  of  any  person  liable  for  the 
rent,  the  person  having  such  lien  may  remove 
the  goods  from  the  premises  on  paying  to  the 
person  entitled  to  the  rent  so  much  as  is  in 
arrear  and  securing  to  him  so  much  as  is  to 
become  due,  what  is  paid  or  secured  not  being 
more  altogether  than  a  year's  rent  in  any  case. 
The  court  said:  "'  One  year's  rent'  and  '  a 
year's  rent '  are  used  in  the  statute  to  denote 
the  amount  of  rent  to  be  distrained  for  in  the 
one  case  and  to  be  paid  or  secured  in  the 
other."    Wades  v.  Figgatt,  75  Va.  582. 

One  and  All.  —  A  bequest  "  to  each  of  my 
nephews,  one  and  all,"  will  include  those  to 
whom  specific  legacies  have  theretofore  been 
given  under  the  will.  Bartlett  v.  Houdlette, 
147  Mass.  25. 

2.  "  Onerous  Act  "  —  "  Onerous  Covenant "  — 
English  Bankruptcy  Act.  —  See  //;  re  Maughan, 
14  Q.  B.  D.  956;  Ex  p.  Shilson,  57  L.  J.  Q.  B. 
D.  169;  Re  Gee,  59  L.  J.  Q.  B.  D.  16. 

Onerous  Title  —  Under  the  Spanish  and  Mexican 
Law.  —  See  Scott  v.  Ward,  13  Cal.  458:  Panaud 
v.  Jones,  1  Cal.  514;  Fuller  v.  Ferguson.  26 
Cal.  546;  Yates  v.  Houston,  3  Tex.  452;  Wil- 
kinson v  Wilkinson,  20  Tex.  242.  And  see 
the  title  Community  Property,  vol.  6,  p.  293. 

3.  A  Deed  Provided  that  land  should  be  used 
only  for  depot  purposes.  It  was  held  that  the 
word  only  was  a  word  of  restriction  or  exclu- 
sion, and  that  the  land  could  not  be  used  by 
the  grantee  for  any  other  than  the  specified 
purposes.  Horner  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  175. 

Where  a  Criminal  Practice  Act  Provided  that  a 
new  trial  should  be  granted  "  in  the  following 
cases  only,"  enumerating  them,  it  was  held 
that  all  other  grounds  whatsoever  were  clearly 
excluded.    People  v.  Fair,  43  Cal.  137. 

Elections  —  "  Opposite  His  Name  Only."  —  Reg. 
v.  Fergusson,  10  Can.  L.  T.  98. 

In  Act  of  Sale  —  Warranty  —  Louisiana. — New 
Orleans,  etc. ,  R.Co.  v.  Jourdain,34  I. a.  Ann.  648. 

Lease  —  "  Use  Only  So  Much  Water  as  Is  Suffi- 
cient," Etc. —  Hatch  v.  White,  22  Pick.  (Mass.) 
520. 

A  Pennsylvania  Statute  Provided  that  the  Jury 
Might  Acquit  of  the  Charge  of  Rape  in  Certain 
Cases  and  Convict  "  of  the  Fornication  Only."  — 

In  construing  this  the  court  said :  "  We  do  not 
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ONUS.  —  Sec  note  I. 

ONUS  PROBANDI,  —  See  the  title  BURDEN  OF  PROOF,  vol.  5,  p.  21. 
ONYX  MARBLE.  —  See  note  2. 

OPEN.    (See  also  OPENING,  post,  919 ;  Public.)  —  See  note  3. 


Understand  that  the  legislature  intended  by 
1  he  use  of  the  word  only  to  prohibit,  on  an  in- 
dictment for  rape,  a  conviction  of  a  constituent 
offense  involved  within  it.  All  that  it  means 
is  that  there  may  be  an  acquittal  of  the  rape 
and  a  conviction  for  the  fornication.  It  is  as 
if  the  legislature  had  said,  the  defendant  may 
be  convicted  of  the  fornication  '  merely.'  " 
Com.  v.  Lewis,  140  Pa.  St.  564. 

Same  —  Shares  Transferable  Only  at  Banking 
House.  —  Fisher  v.  Essex  Bank,  5  Gray  (Mass.) 
381.  See  also  the  titles  Stock;  Stock- 
holders. 

Same  —  Carpenter's  Risk  Only.  —  Alkan  v.  New 
Hampshire  Ins.  Co.,  53  Wis.  136. 

Same — Lease.  —  A  leased  certain  premises, 
including  a  dwelling  house,  to  B  for  life,  by  a 
lease  containing  this  provision:  "  but  only  for 
herself  to  occupy  for  a  residence."  It  was 
held  that  this  clause  did  not  mean  that  the 
lessee  should  occupy  the  premises  alone;  and 
that  therefore,  when  B  subsequently  married 
C,  who  with  four  children  came  to  reside  with 
her  upon  the  leased  premises,  A  could  not 
maintain  summary  proceedings  to  eject  her. 
Schroeder  v.  King,  38  Conn.  78. 

Only  and  Wholly.  —  A  guaranty  was  in  the 
following  words:  "We  use  only  the  very  best 
grades  of  Havana  tobacco.  *  *  *  We 
manufacture  only  genuine  Havana  cigars. 
*  *  *  Our  cigars  are  guaranteed  choice 
Havana  tobacco."  It  was  urged  that  this  did 
not  import  that  the  cigars  were  made  wholly 
of  Havana  tobacco,  but  the  court  held  that 
only,  in  this  connection,  was  a  synonym  of 
"  wholly."  Hilson  Co.  v.  Foster,  80  Fed.  Rep. 
899 

Only  in  Sense  of  Except.  —  See  Lott  v.  Thomp- 
son, 36  S.  Car.  38. 

Only  Child  —  Last  or  Only  Child.  —  See  Holder 
v.  Harrell,  6  Ga.  129,  for  a  case  construing  a 
statute  that  provided  that  in  case  of  death  of 
a  child  intestate,  his  mother  should  inherit  a 
certain  share  of  his  properly,  provided  that 
such  mother,  after  having  intermarried, 
should  not  be  entitled  to  any  "  part  or  portion 
of  the  estate  of  such  child  who  shall  die  intes- 
tate and  without  issue,  unless  it  shall  be  the 
last  or  only  child." 

Negotiability.     (See  also  the  title  Bills  of 

ExCHANCE  AND  PROMISSORY  NOTES,   Vol.  4,  p. 

65.)  —  An  acceptance  of  a  bill  of  exchange  "in 
favor  of  the  drawer  only  "  does  not  render  it 
nonnegotiable.  Decroix  v.  Meyer,  6  Times  L. 
Rep.  444. 

Separate  Property  of  Married  Women.    (See  also 

the  title  Separate  Property  of  Married 
Women.)  —  A  deed  of  gift  by  which  a  father 
conveyed  a  slave  to  his  married  daughter  con- 
tained in  the  habendum  clause  the  words  "  to 
the  only  proper  use  and  behoof  of  the  said  M. 
and  her  bodily  heirs."  It  was  held  that  the 
words  "  only  proper  use  "  created  a  separate 
estate  in  the  grantee.  Caldwell  v.  Pickens,  39 
Ala.  514. 

To  the  same  effect  see  Johnson  v.  Johnson, 
32  Ala.  642;  Ozley  v.  Ikelheimer,  26  Ala.  336. 
Compare  Huckabee  v.  Andrews,  34  Ala.  651. 


Acknowledgment  by  Words  Only,  (See  also 
the  title  Limitation  of  Actions,  vol.  19,  p. 
136.)  —  Where  a  bill  of  exchange  has  once  been 
so  delivered  in  payment  on  account  of  a  debt 
as  to  raise  an  implication  of  a  promise  to  pay 
the  balance,  the  statute  of  limitations  is  an- 
swered, as  from  the  time  of  such  delivery, 
whatever  afterwards  becomes  of  the  bill;  the 
promise  implied  from  such  delivery  not  being, 
within  the  meaning  of  the  statute  9  Geo.  IV., 
c.  14,  §  r,  "  an  acknowledgment  or  promise  by 
words  only."  Turney  v.  Dodwell,  3  El.  & 
Bl.  136,  77  E.  C.  L.  136. 

Treason.  (See  also  the  title  Treason.)  —  The 
word  only,  in  the  constitutional  definition  of 
treason,  was  used  to  exclude  "  the  odious  doc- 
trines of  constructive  treason.  Its  use,  how- 
ever, while  limiting  the  definition  to  plain  overt 
acts,  brings  these  acts  into  conspicuous  relief, 
as  being  always  and  in  essence  treasonable." 
Shortridge  v.  Macon,  1  Abb.  (U.  S.)  60. 

1.  Onus.  —  The  word  onus,  though  Latin,  is 
incorporated  into  the  English  language,  and 
its  use  in  a  charge  to  the  jury  is  not  error. 
Matter  of  Convey,  52  Iowa  197. 

2.  Onyx  Marble.  —  See  Mandel  v.  Seeberger, 
39  Fed.  Rep.  761,  and  see  the  title  Revenue 
Laws. 

3.  Open  Bulk.  —  See  Bulk,  vol.  5,  p.  18. 
Open  Court.    (See  generally  the  title  Trial,  21 

Encyc.  of  Pl.  and  Pr.  969  ct  seg.) —  The  term 
"  open  court  "  is  to  be  understood  as  convey- 
ing the  idea  that  the  court  must  be  in  session 
organized  for  the  transaction  of  judicial  busi- 
ness: or  it  may  possibly  mean  public  —  free 
to  all.  The  object  of  a  statute  that  divorce 
cases  shall  be  tried  in  open  court,  is  not  merely 
to  prevent  secret  proceedings  therein,  by  pro- 
viding that  no  one  shall  be  refused  admittance 
to  the  court  while  such  cases  are  on  hearing, 
but  rather  that  the  trials  shall  be  before  the 
courts  themselves,  and  not  elsewhere  or  at  any 
other  times  than  the  law  prescribes  for  the 
sessions  of  courts.  Hobaiti'.  Hobart,  45  Iowa 
504. 

"  In  open  court,"  under  the  English  Debt- 
ors' Act,  1869,  §  5  (la),  means  "  what  any  one 
would  take  to  be  a  court,  with  the  usual  ac- 
companiments of  the  jury  box,  the  witness 
box,  the  judge's  seat,  and  seats  for  solicitors, 
counsel,  and  others  "  (per  Coleridge,  C.  J.), 
and  does  not  include  the  private  room  of  a 
County  Court  judge,  though  often  used  by 
him  for  hearing  causes.  Kenyon  v.  Eastwood, 
57  L.  J.  Q.  B.  D.  455- 

"  Open  court  *  *  *  signifies  the  time 
when  the  court  can  properly  exercise  func- 
tions."   Exp.  Branch,  63  Ala.  387. 

Open  Cover  —  Marine  Insurance.  (See  also  the 
title  Marine  Insurance,  vol.  tg,  p.  930.)  —  An 
open  cover  is  a  proposal  to  insure  before  the 
goods  to  be  insured  are  shipped.  Bhugwan- 
dass  v.  Netherlands  India  Sea,  etc.,  Ins.  Co., 
14  App.  Cas.  83. 

Open  and  Gross  Lewdness.  —  See  the  titles  Ex- 
posure of  Person,  vol.  12,  p.  538  et  seg.;  Lewd 
and  Lascivious  Cohabitation  and  Conduct, 
vol.  18,  p.  841. 
918  Volume  XXI. 


Definitions.  OPEN  ACCOUNTS—  OPENING  BIDDING.  Definitions. 


OPEN  ACCOUNTS.  (See  also  the  title  ACCOUNTS,  vol.  I,  p.  433.)  — By 
open  accounts,  in  strict  legal  phraseology,  are  meant  debts  not  reduced  to 
writing  and  which  are  subject  to  further  adjustment  and  may  be  reduced  or 
modified  by  proof.1 

OPEN  AND  CLOSE  (RIGHT  TO).  —  See  ENCYCLOPEDIA  OF  PL.  AND  PR., 
vol.  15,  p.  181. 

OPEN  COMMISSION.  —  See  the  title  Depositions,  vol.  9,  p.  295. 

OPENING.  (See  also  Open,  ante,  p.  918.)  —  An  opening  is  a  place  which  is 
open  ;  a  breach;  an  aperture;  a  gap,  cleft,  or  hole.8 

OPENING  BIDDING.  (See  also  the  titles  JUDICIAL  SALES,  vol.  17,  p.  995 
et  seq.;  Sheriffs'  Sales.)  —  See  note  3. 


Intoxicating  Liquors.  —  An  open  house,  under 
the  Texas  statute,  is  one  in  which  no  screens 
or  other  devices  were  used  or  placed,  either 
inside  or  outside  of  such  house  or  place  of 
business,  so  as  to  obstruct  the  view  to  the  open 
door  or  place  of  entrance  into  such  house, 
Componovo  v.  State,  (Tex.  Civ.  App.  1897)  39 
S.  W.  Rep.  1 1 14.  See  further  ihe  title  Intoxi- 
cating Liquors,  vol.  17,  pp.  381,  382. 

In  order  to  constitute  the  offense  of  opening 
or  keeping  open  licensed  premises,  for  the  sale 
of  intoxicating  liquors,  during  prohibited 
hours,  within  the  meaning  of  the  English 
Licensing  Act,  there  must  be  means  of  access 
to  customers  to  the  interior  of  the  premises 
from  the  outside;  and  the  fact  that  customers 
on  the  premises  before  closing  time  remain 
there  and  are  supplied  with  liquor  afterwards, 
does  not  make  out  the  offense,  although  it 
may  j  ustify  a  conviction  for  selling  intoxicating 
liquors  during  prohibited  hours.  Jeffrey  v. 
Weaver,  (1899)  2  Q.  B.  449.  See  also  the  title 
Intoxicating  Liquors,  vol.  17,  pp.  352,  353. 

Sunday  Law. —  Where  the  word  open  was 
used  in  a  prohibition  in  a  Sunday  law  in 
relation  to  a  place  of  business,  the  statute  was 
held  to  mean  that  the  place  must  be  closed 
against  all  traffic.  And  it  is  immaterial 
whether  the  door  stood  open,  or  was  open  for 
ingress  or  egress  to  parties  and  was  closed  so 
soon  as  they  entered  or  went  out.  Whitcomb 
v.  State,  30  Tex.  App.  272.  See  also  the  title 
Sunday. 

Opened  Mines.  —  See  Gre ville-Nugent  v.  Mac- 
kenzie, (1900)  A.  C.  83. 

Open  and  Notorious  Defect  in  Sidewalk  — 
Notice.  —  An  instruction  in  an  action  against  a 
city  for  injuries  from  a  defective  sidewalk, 
that  the  city  is  chargeable  with  notice  if  the 
defect  was"  open  and  notorious,"  is  not  objec- 
tionable on  the  ground  that  it  would  be  un- 
derstood 10  refer  to  an  open  hole.  Open  in 
this  connection  naturally  means  "  not  con- 
cealed, not  hidden,  apparent."  Kelleher  v. 
Keokuk  60  Iowa  475.  Sec  also  the  titles 
Highways,  vol.  15,  p.  479;  Streets  and  Side- 
walks. 

Open  and  Notorious  Insolvency  —  Guarantor.  — 
Where  the  "  open  and  notorious  insolvency  " 
of  the  maker  of  an  instrument  is  an  essential 
fact  to  charge  the  guarantor  or  indorser  in  a 
suit  against  the  latter,  the  term  "open  and 
notorious  insolvency  "  implies  the  absence  of 
all  property  within  the  reach  of  the  law  applica- 
ble to  the  payment  of  any  debt.  Hardesty  v. 
Kinworthy,  8  Blackf.  (Ind.)  305;  Somerby  v. 
Brown,  73  Ind.  350.  And  see  Markel  v.  Evans, 
47  Ind.  332.    See  also  the  titles  Bills  of  Ex- 


change and  Promissory  Notes,  vol.  4,  pp.  132, 
483;  Guaranty,  vol.  14,  p.  1151.  Compare  the 
meaning  ot  "  insolvency  "  in  bankruptcy  and 
insolvency  laws,  as  explained  under  the  title 
Insolvency  and  Bankruptcy,  vol.  16,  p.  636. 

"  Open  Sores  "  —  Application  for  Life  Insurance. 
—  See  the  title  Life  Insurance,  vol.  19,  p.  64. 

1.  Open  Accounts.- — Smith  v.  Ellington,  14 
Ga.  382.  This  case  was  upon  the  construction 
of  a  statute  providing  that  in  the  payment  of 
the  debts  of  a  decedent,  open  accounts  should 
come  last.  See  also  the  title  Debts  of  Deck- 
dents,  vol.  8,  p.  1049. 

For  Other  Definitions,  see  the  title  Accounts, 
vol.  1,  p.  435.  and  to  the  same  effect  as  the  text 
there,  Purvis  v.  Kroner,  18  Oregon  416.  See 
also  Taylor  v.  Parker,  17  Minn.  469. 

Equivalent  to  "  Eook  Account  "  or  "Account."  — 
See  Book,  vol.  4,  p.  704. 

Open  Account  in  Statute  of  Limitations.  (See 
the  titles  Limitation  of  Actions,  vol.  19,  p. 
136;  Mutual  Accounts,  ante,  p.  242.)  —  The 
term  open  account  (in  an  exception  in  the  stat- 
ute of  limitations)  is  used  in  opposition  to 
"  stated  account,"  or  one  which  has  been 
closed  by  the  assent  of  the  person  charged  to 
its  correctness.  The  fact  that  a  balance  is 
struck  between  charges  on  both  sides  does  not 
make  it  any  less  an  open  account.  Whittlesey 
v.  Spofford,  47  Tex.  13. 

An  account  cannot  be  considered  as  an 
open  account  where  it  was  signed  and  re- 
turned  by  the  debtor,  with  a  statement  in  de- 
tail of  its  debtor  and  creditor  items.  Dixon 
v.  Lyons,  13  La.  Ann.  160. 

The  phrase  open  account,  in  a  statute  of 
limitations,  does  not  include  the  current  ac- 
count of  a  general  agent  of  his  expenditures 
for  his  principal.  Dolhonde  v.  Laurans,  21 
La.  Ann.  406. 

Open  or  Unliquidated  Account  —  Statute  of 
Limitations.  —  In  Ilairston  v.  Sumner,  106  Ala. 
382,  it  was  said:  "  There  is  no  element  of  '  an 
open  or  unliquidated  account'  in  the  in- 
debtedness of  one  tenant  in  common  to  his 
cotenants  for  rents  collected." 

2.  Opening  —  Fences.  (See  also  the  title 
Fences,  vol.  12,  p.  1075  et  seq.) — Burgess  v. 
Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  704,  in  which  rase  it  was  held 
that  a  statute  requiring  openings  at  certain 
intervals  in  railroad  fences  did  not  require 
openings  clear  of  gates.  See  also  Missouri, 
etc.,  R.  Co.  v.  Chenault,  24  Tex.  Civ.  App.  486. 

3.  Opening  Bidding.  —  The  term  opening  t'he 
bidding,  when  applied  to  judicial  sales,  mean« 
no  more  than  a  further  suspension  of  the  sale 
and  the  continuance  of  the  property  in  the 
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OPENING  JUDGMENT.  See  the  title  Opening,  Amending,  and  Vacat- 
ing Judgments,  15  Encyc.  of  Pl.  and  Pr.  202. 

OPENING  STREET  OR  HIGHWAY.  (See  also  the  title  DEDICATION,  vol. 
o,  p.  20;  Highways,  vol.  15,  p.  343;  Streets  and  Sidewalks.)  —  The  word 

"  open  "  or  "  opening,"  .is  applied  to  a  street  or  highway,  is  used  in  two  senses. 
First,  to  open  .1  street  may  mean  to  admit  the  public  to  its  use  —  in  other 
words,  when  a  road  is  so  far  put  in  order  as  to  be  fit  for  travel,  it  is  thrown 
open;  and  second,  to  open  may  mean  to  clear  away  all  obstructions  in  the 
road.  In  this  latter  sense  it  implies  the  actual  physical  act  of  unclosing  the 
highway  for  the  public  use-,  and  not  the  mere  form  of  giving  it  to  the  public 
in  its  finished  condition.1 

OPEN.  NOTORIOUS,  ADVERSE,  AND  EXCLUSIVE  POSSESSION.  —  See  the 
title  Adverse  Possession,  vol.  1,  p.  787. 

OPEN  PLACE.  —  See  the  title  Public  Place. 

OPEN  POLICY.  —  An  open  policy  of  insurance  is  one  in  which  the  sum  to 
be  paid  as  an  indemnity,  in  case  of  loss,  is  not  fixed,  but  is  left  open  to  be 
proved  by  the  claimant  in  case  of  loss  or  is  to  be  determined  by  the  parties.3 

OPERA.  (See  also  the  title  COPYRIGHT,  vol.  7,  p.  508.)  —  An  opera  is  a 
composition  of  a  dramatic  kind,  but  set  to  music  and  sung,  accompanied  with 
musical  instruments  and  enriched  with  appropriate  costumes,  scenery,  etc.3 

OPERA  GLASS.  — See  the  title  BAGGAGE,  vol.  3,  p.  537,  note  3. 

OPERATE  —  OPERATING  —  OPERATION.  —  See  note  4. 


market.  Andrews  v.  Scotton,  2  Bland  (Md.) 
644. 

To  open  biddings  is  to  order  a  resale. 
Wright  v.  Cantzon,  31  Miss.  514;  Lupton  v. 
Alrny,  4  Wis.  242. 

1.  Opening  Street  or  Highway.  —  State  v. 
Hudson  County  Ave.  Com'rs,  37  N.  J.  L.  14. 

In  Sense  of  Throwing  Open  to  Public.  —  A  city 
charter  provided  for  the  opening  of  a  street  and 
the  appointment  of  assessors  to  determine  the 
damage  to  owners  through  whose  premises  it 
passed.  In  construing  this  provision  the  court 
said  "  By  the  term  opening,  we  do  not  un- 
derstand the  improvement  of  a  street  or  high- 
way by  grading,  cul verting,  etc.;  the  term  is 
generally  (we  think  always)  clearly  dis- 
tinguishabl*  from  such  kind  of  improvement. 
The  term  opening  refers  to  the  throwing  open 
to  the  public  whal  before  was  appropriated  to 
individual  use,  and  the  removing  of  such  ob- 
structions as  exist  on  the  surface  of  the  earth, 
rather  than  any  artificial  improveme.nl  of  the 
surface."    Reed  v.  Toledo,  18  Ohio  165. 

"Open"  Equivalent  to  "Lay  Out."  —  See 
Winooski  Lumber,  etc.,  Co.  v.  Colchester,  57 
Vt.  541;  and  Lay  —  Laying  Out,  vol.  18.  p, 
590. 

Open  and  Extend  Streets  —  Power. —  See  Ex- 
tend, vol.  12,  p.  573. 

Change  of  Grade. —  In  Smith  v.  Washington 
Corp.,  20  How.  (U.  S.)  147,  a  power  to  "  open 
and  keep  in  repair"  streets,  etc.,  was  held  to 
carry  an  implied  power  to  alter  the  grade  or 
level. 

User  as  Showing  Road  an  "  Opened  "  One.  —  See 

the  title  Highways,  vol.  15,  pp.  406,  407. 

A  road  that  is  not  closed,  or  inclosed,  or  shut 
up,  or  obstructed,  must  be  an  "  open  road." 
Topeka  v.  Russam,  30  Kan.  559. 

"  Opened  and  Dedicated."  —  Paths  marked  out, 
graded,  paved,  repaired,  and  kept  clear  of 
snow  by  a  town  or  city,  crossing  common 
ground  used  by  the  inhabitants  as  a  place  of 


public  resort  or  recreation,  and  serving  as  one 
means  of  communication  between  public 
streets  with  which  they  connect,  between  posts 
such  as  are  usual  at  the  entrance  of  walks 
designed  for  foot  passengers,  are  not  ways 
"  opened  and  dedicated  to  the  public  use," 
within  the  meaning  of  Gen.  Stat.  Mass.,  c.  43, 
§  82  (Pub.  Stat.  1882,  c.  49,  §  94),  for  damages 
arising  from  defects  in  which  the  town  or  city 
may  be  liable  to  an  action  under  the  next  sec- 
tion of  the  statute.  Oliver  v.  Worcester,  102 
Mass.  489. 

2.  Open  Policy.  —  See  the  titles  Fire  Insur- 
ance, vol.  13,  p.  102;  Marine  Insurance,  vol. 
19,  p.  1046. 

An  open  policy  sometimes  means  one  in 
which  an  aggregate  amount  is  expressed  in 
the  body  of  the  policy,  upon  which  the  specific 
amounts  and  subjects  are  to  be  indorsed  from 
time  to  time.  London  Assur.  Corp.  v.  Pater- 
son,  106  Ga.  549. 

3.  Opera.  —  Rowland  v.  Kleber,  1  Pittsb.  (Pa.) 
68.  See  also  Bell  v.  Mahn,  121  Pa.  St.  228,  in 
which  case  it  was  held  that  an  opera  is  a 
"  theatrical  exhibition,"  within  the  meaning 
of  the  Pennsylvania  Act  of  April  16,  1845 
(Bright.  Purd.  Dig.  Laws  Pa.,  1894,  p.  102), 
and  subsequent  acts,  providing  for  licenses  for 
theatrical  exhibitions,  circus  performances, 
and  menageries. 

An  Opera  House  is  a  house  in  which  operas 
are  represented.  Rowland  v,  Kleber,  1  Pittsb. 
(Pa.)  71. 

4.  Operate  —  Active  Verb. —  In  Rhodes  v. 
Matthews,  67  Ind.  140,  counsel  objected  to  the 
use  by  the  trial  court,  in  an  instruction,  of  the 
verb  operate  in  the  active  sense,  as  meaning 
running  a  mill  or  carrying  on  the  business  of 
a  mill.  They  claimed  that  the  verb  operate 
was  a  neuter  verb,  saying:  "  The  mill 
operates,  but  the  miller  does  not  operate  the 
mill."  The  appellate  court  said:  "  It  may 
be  that  the  etymology  of  the  word  makes  it  a 
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OPERATION  OF  LAW.  (For  the  "operation"  of  a  law,  see  OPERATE  — 
Operating  —  Operation,  a?ite.) —  The  term  "operation  of  law"  is  applied 
to  indicate  the  manner  in  which  a  party  acquires  rights  without  any  act 
of  his  own;  as  the  right  to  an  estate  of  one  who  dies  intestate,  which  is 


neuter  verb;  but  modern  usage  has  accepted 
it  as  an  active  verb.  In  this  ii  is  in  conso- 
nance with  the  noun  '  operative,'  as  meaning 
a  manufacturer,  or  artisan,  who  performs  the 
manual  ,  labor  necessary  to  cause  a  mill  or 
factory  to  operate.  The  word  operate  is  fre- 
quently used  by  the  legislature  in  the  statutes 
of  this  state  in  its  active  sense,  when  applica- 
ble to  the  business  of  railroads,  as  meaning 
running  or  managing  a  railroad." 

Operate  Distinguished  from  Construct  and  Main- 
tain,—  In  McChesney  v.  Hyde  Park,  151  111. 
647,  it  was  said:  "  The  word  operate  does  not 
mean  the  same  thing  as  either  the  word  '  con- 
struct,' the  word  '  maintain,'  orthe  expression 
'  keep  in  repair,'  and  is  not  included  in  the 
significations  of  either.  Webstei  defines  the 
word  operate  as  meaning  '  to  put  into,  or  to 
continue  in  operation  or  activity,'  '  10  work  or 
to  operate  a  machine.'  " 

Cease  to  Be  Operated  —  Fire  Insurance.  —  See 
the  title  Fire  Insurance  vol.  13,  pp.  281-283. 

Commence  Operations.  —  In  Fleming  Oil,  etc., 
Co.  v.  South  Penn  Oil  Co.,  37  W.  Va.  653,  it 
was  said:  "  Webster  defines  the  word  opera- 
tion as  '  an  effect  brought  about  in  accordance 
vvilh  a  definite  plan;'  and  in  giving  the  in- 
terpretation ordinarily  ascribed  to  the  words 
'  to  commence  operations  '  —  that  is,  applying 
to  the  words  their  common  acceptation  —  I 
would  understand  the  expression  to  mean  the 
performance  of  some  act  which  has  a  tendency 
to  produce  an  intended  result." 

Railroads  — In  Akeson  v.  Chicago,  etc. ,  R. 
Co.,  106  Iowa  54,  it  was  held  that  a  railroad 
is  operated,  within  a  statute  providing  for  the 
liability  of  railroads  for  fires  caused  by  operat- 
ing railroads,  only  by  moving  trains,  cars, 
engines,  or  machinery  on  the  track.  See  also 
Connors  v.  Chicago,  etc.,  R.  Co.,  111  Iowa 
384,  and  see  the  title  Fires,  vol.  13,  p.  404. 

In  Chicago,  etc.,  R.  Co.  v.  Totten,  i  Kan. 
App.  567,  it  was  said:  "  Operating  means 
'  acting,'  '  exerting  some  agency  or  power;  ' 
and  while  the  term  operating,  when  used  with 
respect  to  a  railroad,  may  have  come  to  pos- 
sess a  distinctive  meaning,  yet  it  would  seem 
that  a  fair  construction  of  the  statute  would  be 
that  whenever  a  railroad  company  runs  its 
engines  and  cars  upon  its  line  of  road,  it  is 
operating  it.  If  it  uses  it  for  purposes  of  gen- 
eral traffic,  then  ii  may  be  said  to  be  in  full 
operation,  and  if,  when  part  of  the  road  is 
built,  trains  are  being  run  over  that  portion  of 
the  road  conveying  material  for  the  extension 
of  the  line,  still  it  may  very  consistently  be 
said  that  the  portion  of  the  line  built  is  being 
operated  for  construction  purposes." 

The  proviso  in  a  charter  of  a  railway  com- 
pany that  a  city  was  thereby  authorized  10  con- 
tract with  such  railway  company  concerning 
the  construction,  maintenance,  and  operation 
of  its  railway,  upon  such  terms  as  might 
be  agreed  upon,  any  laws  then  existing  to 
the  contrary  notwithstanding,  will  not  over- 
ride a  subsequent  general  law,  under  which 
another  corporation  justifies  the  use  of  the 
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tracks  of  the  first-named  corporation,  although 
under  the  charter  an  exclusive  right  was 
granted  by  the  city.  New  Bedford,  etc.,  R. 
Co.  v.  Acushnet  St.  R.  Co.,  143  Mass.  200.  In 
considering  the  proviso  the  court  said  :  "  The 
word  which  must  be  relied  on  is  operation,  as 
'  construction  '  and  '  maintenance  '  cleatly  do 
not  go  far  enough.  *  *  *  But  in  a  legisla- 
tive grantof  this  nature  we  should  be  disposed 
to  think  that  authority  to  contract  concerning 
the  operation  of  a  road,  which  may  be  operated 
none  the  less  that  its  tracks  are  used  by 
another  company,  did  not  extend  to  a  contract 
excluding  use  by  another  road  previously  or 
subsequently  authorized  by  the  legislature." 

Where  contractors  agree  to  lay  track  for  a 
railroad  corporation,  and  in  that  agreement 
stipulate  that  the  rail n ay  com pany  shall  fur- 
nish all  motive  power  and  cars  and  operate 
the  constructionjtrains,  a  suit  fordamages  will 
not  lie  against  the  railroad  corporation  for  in- 
jury caused  by  the  negligence  of  the  engineer. 
The  word  operate  in  the  agreement  is  not  used 
in  the  general  sense  common  to  all  acts  neces- 
sary to  the  use  of  a  railroad  by  moving  trains 
over  it,  but  it  is  used  in  the  restricted  sense 
that  the  necessary  force  was  to  be  furnished  to 
move  the  train  over  the  road  at  such  times  as 
directed  by  the  contractors.  Miller  v.  Minne- 
sota, etc.,  R.  Co.,  76  Iowa  659. 

Operating  Train.  —  The  plaintiff,  a  railway 
conductor,  while  standing  by  the  door  of  a 
freight  car  which,  in  pursuance  of  his  duty, 
he  had  caused  to  be  put  into  his  train  and 
drawn  up  before  the  freight  depot  to  be  un- 
loaded, was  struck  and  injured  by  a  long, 
heavy  bale  of  felt  carelessly  and  negligently 
handled  by  coemployees  engaged  in  unloading 
the  car.  It  was  his  duty  to  see  that  the  door 
of  the  car  was  closed  and  fastened  when  the 
unloading  was  completed,  and  to  signal  the 
engineer,  and  he  was  also  watching  an  open 
switch  connecting  with  the  main  line.  It  was 
held  that  at  the  time  of  the  accident  he  was 
not  engaged  in  "operating,  running,  [riding 
upon,  or  switching  "  the  train,  engine,  or  car, 
within  the  meaning  of  a  Wisconsin  statute  pro- 
viding that  a  railway  employee  so  engaged,  in 
the  performance  of  his  duty,  might  recover 
for  injuries  caused  by  the  negligence  of  a  co- 
employee  in  the  discharge  of,  or  in  failing  to 
discharge,  his  duties.  Medbeny  v.  Chicago, 
etc.,  R.  Co.,  iob  Wis.  [91. 

In  Ean  v.  Chicago,  etc..  R.  Co.,  95  Wis.  69. 
it  was  held  that  a  freight  handler,  while  actu- 
ally engaged  in  moving  a  freight  car  along  the 
track  to  the  freight  house,  in  the  course  of  his 
employment,  was  engaged  in  operating  and 
moving  the  car,  within  the  meaning  of  the 
statute. 

For  other  decisions  under  the  Wisconsin 
statute,  see  the  title  FELLOW  Servants,  vol. 
12,  p.  984. 

For  cases  under  the  Iowa  statute,  see  the 
title  Fellow  Servants,  vol.  12,  pp.  981-983. 

Operating  Expenses.  —  A  claim  accruing  for 
the  negligent  injury  of  a  plaintiff's  property  at 
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cast  upon  tin-  heir  at  law,  by  operation  of  law;  or  where  a  lessee  for  life 
enfeoffs  him  in  reversion,  or  when  the  lessee  and  lessor  join  in  a  feoffment,  or 
when  .1  lessee  for  life  or  years  accepts  a  new  lease  or  demise  from  the  lessor, 
there  is  a  surrender  of  the  first  lease  by  operation  of  law.' 

OPERATIVE.  (See  also  the  title  Master  and  Servant,  vol.  20,  p.  3; 
and  see  Employ  —  Employee  —  Employment,  vol.  u,  p.  1;  Labor  — 
Laborer,  vol.  iS,  p.  71;  Operate — Operating  —  Operation,  ante,  p. 
920.)  —  An  operative  is  defined  as  a  skilled  workman  ;  an  artisan  ;  especially 
one  who  operates  a  machine  in  a  mill  or  manufactory.2 

OPINION.  (See  also  the  titles  Character  (in  Evidence),  vol.  5,  p.  850; 
Expert  and  Opinion  Evidence,  vol.  12,  p.  414;  Jury  and  Jury  Trial, 
vol.  17,  p.  1  1 39  r/  st-q.)  —  See  note  3. 


a  highway  crossing  has  been  held  to  fall 
within  the  term  "  operating  expenses." 
Smith  v.  Eastern  R.  Co.,  124  Mass.  154.  See 
also,  as  to  the  meaning  of  the  term  "  operating 
expenses,"  Eastern  R.  Co.  v.  Rogers  124 
M  iss.  532;  Farmers  L.  &  T.  Co.  v.  Fidelity 
Ins.,  etc.,  Co  ,  (Tex.  Civ.  App.  1897)  41  S.  W. 
Rep.  116.    And  see  the  title  Reckivrrs. 

Operate  on  Lands.  —  The  phrase  "  operating 
upon  said  tract,"  in  a  contract  regulating  the 
right  of  associates  in  an  adventure  for  pur- 
chasing and  dealing  with  a  tract  of  land,  was 
held  to  include  not  only  offering  the  land  for 
sale  in  parcels,  at  an  advance,  but  also  selling 
the  timber  to  be  cut  and  removed.  Eaton  7/. 
Smith,  20  Pick.  (Mass.)  150. 

Operation  of  Dam.  —  In  construing  a  license 
gianted  by  the  board  of  county  commissioners, 
by  which  the  owner  of  a  sluice  dam  across  a 
si  ream  was  to  maintain  and  operate  such  dam 
at  his  own  expense,  it  was  held  I  hat  the  labor 
of  conducting  or  driving  logs,  timber,  or  lumber 
through  the  sluiceway  was  no  part  of  the 
operation  of  the  dam.  Anderson  v.  Munch,  29 
Minn.  414. 

Operation  of  Company.  — In  Re  Financial  Corp., 
27  S.  J.  199,  it  was  held  that  a  company  was 
in  operation  if  not  dissolved,  although  not 
carrying  on  business.  Compare  In  re  Outlay 
Assur.  Soc,  34  Ch.  D.  479. 

Operation  of  a  Law.  —  B>  the  operation  of  a 
law  is  meant  its  ptaclical  working  and  effect. 
State  v.  Geebrick,  5  Iowa  496. 

"  The  operation  of  a  law  can  be  nothing 
more  than  the  obligation  of  a  law."  U.  S.  v. 
Hammond,  1  Cranch  (C.  C.)  19. 

Same  —  In  Operation.  —  In  Allen  z/.  Savannah, 
9  Ga.  294,  it  was  said:  "  What  is  the  meaning 
of  the  phrase  '  in  operation,'  used  by  the  As- 
sembly? According  to  Webster  and  the  best 
lexicographers,  operat Ion  is  defined  to  be  the 
exertion  of  power,  physical,  mechanical,  or 
moral;  action,  as  of  an  army  or  fleet;  move- 
ment of  machinery.  Can  an  ordinance  which 
had  been  pronounced  a  nullity  by  a  court  of 
competent  jurisdiction  six  months  previouslv, 
and  the  proceedings  under  it  set  aside  as  ille- 
gal, be  said  to  be  '  in  operation,'  viz.,  working 
for  the  corporation?  Instead  of  being  in 
progress,  its  motion  was  completely  arrested, 
never  to  be  again  revived." 

1,  Operation  of  Law.  —  Bouv.  L.  Diet.; 
Whitcher  v.  Hall,  5  B.  &  C.  269,  11  E.  C.  L.  224. 

2.  Operative.  —  Akron  Iron  Co.  v.  William 
N.  Whiteley  Co.,  11  Ohio  Dec.  (Reprint)  194,  25 
Cine.  L.  Bui.  203,  in  which  case  it  was  held 
that  the  term   includes  all  classes  of  labor 


except  that  which  might  be  properly  distin- 
guished as  professional  or  scientific  labor. 
See  also  Thayer  v.  Mann,  2  Cush.  (Mass.)  371; 
Cocking  v.  Ward,  (Tenn.  1898)48  S.  W.  Rep. 
287,  in  which  case  it  was  held  that  a  superin- 
tendent of  a  mine  was  not  included  in  the  term 
operative. 

In  Hanner  v.  Maumer  Brew.  Co.,  6  Ohio  N. 
P.  399,  it  was  held  that  a  bookkeeper  or  trav- 
eling salesman  was  an  operative,  but  a  person 
who  occupied  a  position  of  supervision  over 
other  employees  was  not  an  operative. 

Same.  —  An  Apprentice  was  held  to  be  an  opera- 
tive in  Ex  p.  Steiner,  1  Pa.  L.  J.  Rep.  368,  1 
Pa.  L.  J.  134. 

Same  —  Blacksmith.  —  Within  a  statute  pre- 
ferring the  claims  of  operatives,  it  was  held 
that  a  blacksmith,  following  his  independent 
calling,  but  who  had  shod  horses,  sharpened 
plows,  etc.,  for  an  insolvent  farmer,  was  not 
an  operative.    In  re  Lowry,  7  Ohio  Dec.  282. 

Same  —  Solicitor.  —  In  matter  of  Sloan,  60 
Ohio  St.  472,  it  was  held  that  one  who  was  em- 
ployed by  the  publishers  of  a  local  directory 
as  traveling  agent  in  obtaining  subscriptions 
and  in  selling  the  directory  to  attorneys  and 
others,  and  collecting  accounts,  was  not  an 
operative . 

Same  —  Shoemaker.  —  Where  the  creditor  of 
an  insolvent  debtor  received  materials  from 
the  shop  of  the  insolvent,  and  took  them  to 
his  own  shop,  and  there  manufactured  such 
materials  into  boots  at  certain  agreed  prices, 
and  delivered  the  manufactured  articles  to  the 
debtor  within  sixty-five  days  previous  to  his  in- 
solvency, ii  was  held  that  such  creditor  was 
entitled  to  a  preference  as  an  operative ,  under 
the  Massachusetts  Act  of  1838,  c.  163,  §  24. 
Thayer  v.  Mann,  2  Cush.  (Mass.)  371. 

Same  —  Overseer. — An  overseer  has  been  held 
to  be  an  operative.  In  re  Engle,  I  Ohio  Dec. 
106,  1  Ohio  N.  P.  1 10. 

3.  Opinion  and  Decision  Distinguished.  —  In 
Houston  v.  Williams,  13  Cal.  27,  it  was  said: 
"The  terms  opinions  and  'decisions'  are 
often  confounded,  yet  there  is  a  wide  differ- 
ence between  them,  and  in  ignorance  of  this, 
or  by  overlooking  it,  what  has  been  a  mere  re- 
vision of  an  opinion  has  been  sometimes  re- 
garded as  a  mutilation  of  a  record.  A  decision 
of  the  court  is  its  judgment;  the  oytinion  is  the 
reasons  given  for  that  judgment." 

In  order  to  confer  the  right  of  a  further  ap- 
peal to  the  Supreme  Court  of  Canada,  there 
must  be  a  dissent  from  the  opinion  of  I  he  ma- 
jority of  the  lower  court.  It  was  held  that  the 
word  opinion  in  this  connection  had  reference 
922  Volume  XXI. 


Definition.  OPINION  AND  BELIEF—  OPPROBRIOUS.  Definitions. 


OPINION  AND  BELIEF.  —  See  Belief,  vol.  3,  p.  91 1. 

OPINIONS  OF  ATTORNEYS-GENERAL.  —  See  the  title  Attorney-Gen- 
ERAL,  vol.  3,  p.  475 

OPINIONS  OF  JUSTICES.  —  See  the  title  Constitutional  Law,  vol.  6, 
p.  1065. 

OPPORTUNITY.  —  "Opportunity"  means  fit  or  convenient  time;  a  time 
or  place  favorable  for  executing  a  purpose;  a  suitable  occasion.1 
OPPOSE.  —  See  note  2. 

OPPOSITE.  — The  word  "  opposite  "  is  defined  to  mean  over  against,  stand- 
ing in  front  of,  or  facing.3 

OPPRESSION.  (See  also  the  titles  EXTORTION,  vol.  12,  p.  576;  PUBLIC 
OFFICERS.) — An  act  of  cruelty,  severity,  unlawful  exaction,  domination,  or 
use  of  excessive  authority.4 

OPPROBRIOUS.  —  See  note  5. 


to  the  decision  or  judgment  in  affirmance  of  a 
conviction,  and  that  where  a  majority  of  the 
lower  court  in  directing  a  new  (rial  also  ex- 
pressed their  concurrence  (two  of  them  dissent- 
ing) with  that  part  of  the  dec  sion  appealed 
from  by  which  it  was  held  thai  certain  evi- 
dence was  properly  admitted,  the  latter  de- 
cision was  not  reviewable.  Viau  v  Reg.,  29 
Can.  Sup.  Ct.,  94,  2  Can.  Crim.  Cas  (Ont.)  540. 

Opinion  and  Judicial  Opinion  Distinguished,  — 
See  PhillipS  v.  Pearson,  27  Md.  255;  Hagthorp 
v.  Hook,  1  Gill  &  J.  (Md.)  311. 

Opinion  and  Impression  Distinguished. —  In 
State  v.  Krug,  12  Wash.  303,  it  was  said:  "An 
opinion  is  a  conviction  which  is  based,  and 
must  be  based,  upon  testimony.  An  impres- 
sion is  a  mere  fancy  or  lodgment  in  the  mind 
which  is  not  based  upon  testimony,  and  the 
existence  of  which  cannot  be  traced  to  proof; 
and  in  this  case  the  juror  himself  distinguished 
between  an  opinion  and  an  impression  by  in- 
sisting that  he  had  not  formed  an  opinion  and 
did  not  entertain  any  at  the  time,  but  that  it 
was  a  mere  impression." 

1.  Opportunity  to  Be  Heard.  —  Matter  of 
Brown,  2  Okla.  595.  This  case  arose  upon 
the  construction  of  the  term  "  opportunity  to 
be  heard." 

A  Minnesota  statute  (now  Stat.  Minn.  1898, 
£  4667)  provides  that  where  a  party  has  not  ap- 
peared in  the  probate  court,  he  can  appeal  onl  v 
when  he  "  had  not  due  notice  or  opportunity 
to  be  heard."  Opportunity  here  means  sucli 
opportunity  as  a  party  is  entitled  to  by  law. 
Want  of  opportunity  is  some  act  or  omission 
in  the  proceedings  which  denies  or  abridges 
the  party's  legal  rights.  Matter  of  Hause,  32 
Minn.  155.  See  "also  Matter  of  Brown,  32 
Minn.  443. 

Opportunity  for  Cross-examination.  —  A  pris- 
oner who  is  present  when  a  statement  against 
him  is  taken  down  and  who  is  in  no  way  hin- 
dered from  cross-examining  the  witness  has 
full  opportunity  to  do  so  even  though  he  is 
not  told  of  his  right.  Reg.  v.  Shurmer,  17  Q. 
B.  D.  323. 

2.  Oppose  and  "Obstruct"  Synonymous.  —  See 
Davis      State,  76  Ga.  722 

Oppose  Execution  of  Will.  —  A  testatrix  pro- 
vided that  a  legatee  should  lose  his  bequest  if 
he  opposed  the  execution  of  the  will.  It  was 
held  that  the  legatee  forfeited  his  legacy  when 
he  brought  an  action  against  the  executor  for 
conversion  of  property  bequeathed  by  the  tes- 
tatrix to  other  persons,  of  which  he  claimed  to 
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be  the  owner  himself.  Matter  of  Bratt,  (Sur- 
rogate Ct.)  10  Misc  (N.  Y.)  491. 

3.  Opposite  —  Description  in  Deed.  —  Bradley 
7'.  Wilson,  58  Me.  357,  in  which  case,  where  a 
deed  of  real  estate  described  one  of  the  lines 
as  ending  at  a  point  on  one  side  of  a  street  op- 
posite a  point  on  the  other  side  it  was  held  that 
a  straight  line  between  the  two  points  must 
cross  the  street  at  a  right  angle;  and  parol  evi- 
dence was  not  admissible  to  show  that  a  line 
ending  at  a  different  point  was  intended. 

The  purchase  deed  of  a  house  in  a  terrace 
contained  a  covenant  on  the  part  of  the  vendor 
tnal  no  building  should  be  erected  on  any  part 
of  the  vendor's  land  lying  on  the  east  side  of 
such  terrace  and  opposite  to  the  plot  of  land 
conveyed  by  the  deed.  It  was  held  that  the 
covenant  applied  only  to  that  part  of  the  land 
which  lay  immediately  opposite  and  was  of  the 
same  width  as  the  plot  conveyed.  Wood,  V. 
C,  said,  however:  "  The  word  opposite 
*  *  *  is  not,  ^.r  vi  termini,  necessarily  con- 
fined to  land  precisely  opposite,  between  par- 
allel lines  drawn  from  the  sides  of  the  plot 
conveyed.  If  the  words  had  been  '  the  land 
opposite'  only.it  would  have  been  merely  a 
word  of  description,  showing  ihe  particular 
position  of  the  land  in  question."  Patching 
v.  Dubbins,  Kay  1.  23  L.  1.  Ch.  45. 

Opposite  a  City  Ferry  Franchise.  —  Sun  bury 
Steam  ferry,  etc.,  Co.  v.  Grant,  (Pa.  1888),  15 
Atl.  Rep.  706. 

Opposite  to  —  Signature  —  Will.  —  Rovle  v. 
Harris,  (1895)  P.  163.    See  also  the  title  Wills. 

Opposite  Party.  —  See  the  title  Wi  1  NESSES,  and 
see  Eslava  v.  Mazange,  1  Woods  (U.  S.)  626; 
Penny  v.  Croul,  87  Mich.  15;  Campbell  v.  Bar- 
rera,  (Tex.  Civ.  App.  1S95)  32  S.  W.  Rep.  725; 
White  v.  Heavner,  7  W.  Va.  327. 

Opposite  Political  Parties.  —  See  People  v. 
Sullivan  County,  56  N.  Y.  249. 

4.  Oppression.—  U.  S.  v.  Deaver.  14  led.  Rep. 
595,  wherein  it  was  held  that  to  make  an  act 
oppressive  on  the  part  of  an  officer  under  Rev. 
Stat.  U.  S.,  §  3160.  11  rnust  be  done  wilfully, 
"  under  color  of  law,"  and  "  without  legal 
authority." 

5.  Opprobrious  Words  or  Abusive  Language. 
(See  also  the  title  Assault  and  Battery,  vol. 
2.  p.  957.) —  In  Behling  ?>.  State,  no  Ga.  754, 
it  was  held  that  grimaces  or  facial  expessions 
of  contempt  did  not  conslitute  opprobrious 
words  or  abusive  language,  within  a  statute- 
declaring  that  such  words  might  amount  to  a 
justification  of  an  assault. 
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CROSS-REFERENCES. 

See  the  titles  CONSIDERATION,  vol.  6,  especially  at  pp.  677,  689,  734;  LEASES, 
vol.  18,  p.  631  et  sea. 

I.  Definition  and  Scope  of  Title —  1.  Definition.  —  An  option  is  a  right 

acquired  by  contract  to  accept  or  reject  a  present  offer  within  a  limited  or 
reasonable  time  in  the  future.  It  seems  desirable  to  keep  in  mind  the  dis- 
tinction between  the  option  or  right  of  choice  which  one  party  buys  from  the 
other,  and  the  contract  by  which  the  option  was  acquired;  the  first  is  here 
spoken  of  as  the  option,  and  the  last  as  the  contract  for  the  option.1 

1.  "  The  Obligation  by  Which  One  Binds  Himself  person  that  he  shall  have  the  right  to  buy 
to  Sell,  and  leaves  it  discretionary  with  the  the  property  at  a  fixed  price  within  a  cer- 
other  party  to  buy,  is  what  is  termed  in  law  tain  time."  Black  v.  Maddox,  104  Ga.  157, 
an  option,  which  is  simply  a  contract  by  which  citing  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St. 
the  owner  of  property  agrees  with   another      Rep.  17. 
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2.  Options  Distinguished  from  Other  Contracts.  —  Whatever  may  be  the  sub- 
ject-matter in  contemplation,  the  contract  called  an  option  transfers  from  the 
one  party  to  the  other  no  title  thereto.  It  thus  differs  from  an  executed 
contract  for  the  sale  of  property,  by  which  title  to  the  thing  sold  is  trans- 
ferred.1 But  while  an  option  transfers  no  rights  in  rem,  it  does  create  rights 
in  personam.  Moreover,  the  vendor  sells  and  the  vendee  buys  a  certain  kind 
of  property  which  may  be  again  bought  and  sold  or  assigned,  and  is  often  of 
great  value.  This  so-called  property  is  the  right  which  the  one  acquires  of 
calling  upon  the  other  within  a  reasonable  or  specified  time  and  demanding 
the  performance  of  certain  acts  which  the  latter  has  undertaken  to  perform  upon 
the  request  of  the  former.  The  right  which  the  vendee  thus  acquires  is 
exclusive  and  is  one  of  which  he  may  not  be  deprived  without  his  consent.2 
An  option  has  been  described  as  "an  unaccepted  offer  to  sell."  3  But  it  is 
important  to  distinguish  clearly  between  an  offer  to  sell  something,  which 
offer  may  or  may  not  become  a  completed  contract  by  acceptance  in  the 
future,  and  the  contract  to  leave  that  offer  open  for  a  time,  which,  if  accepted, 
becomes  at  once  an  executed  contract.    Only  this  last  is  an  option.4 

3.  Scope  of  Title.  —  It  is  the  purpose  of  this  title  to  set  forth  the  general 
principles  of  options  as  thus  defined  and  described,  regardless  of  subject- 
matter,  excluding,  however,  stock-jobbing  operations  to  which  the  term 
"  option  "  is  sometimes  applied.    These  are  discussed  elsewhere.5 

II.  Validity  of  Contract  for  Option.  —  Since  an  option  to  accept  or  reject 
an  offer  is  acquired  by  contract,  the  validity  of  the  option  will  depend  upon 
the  validity  of  the  contract.  Such  contract  is  resolvable  ultimately  into  offer 
and  acceptance  by  competent  parties;  it  must  be  based  upon  sufficient  con- 
sideration, definite  in  its  terms,  free  from  mistake,  misrepresentation,  and 
fraud,  and  must  not  provide  for  the  performance  of  illegal  acts. 

1.  Competence  of  Parties.  —  The  general  principles  as  to  competence  of  par- 
ties to  contract  are  the  same  here  as  elsewhere  in  the  law  of  contracts.**  A 
valid  option  is  one  which  the  parties  have  power  to  give  and  take.7 

Coverture.  —  Where  one  of  the  parties  to  the  contract  for  an  option  is 
unable,  because  of  coverture,  to  complete  the  transaction  incident  to  the 
acceptance,  the  contract  is  invalid  and  the  option  unenforceable.8 

Death  of  Party.  —  But  where  the  party  selling  the  option  dies  before  it  is 
exercised  by  the  other,  and  performance  would  devolve  upon  minor  heirs  of 
the  deceased,  the  right  to  elect  does  not  for  this  reason  fail,  but  the  owner  of 
the  option  may  aver  his  readiness  to  accept  the  purchase  money  and  to  pay  it 

1.  See  the  title  Sales.  ance  there  is  necessarily  some  interval  during 

2.  For  Agreements  Held  to  Constitute  Options,      which  the  offer  is  unaccepted. 

see  Ramsey  v.  West,  31  Mo.  App.  676;  Kellow         4.  The  above  distinction  is  emphasized  in  hie 

v.  Jory,  141  Pa.  St.  144;  Northwestern  Wheel,  v.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep.  17, 

etc.,  Co.  v.  Milwaukee  Electric  St.  R.  Co.,  94  and  in  De  Rutte  v.  Muldrow,  16  Cal.  505. 
Wis.  603;  Nevitt  v.  McMurray,  14  Ont.  App.         Where  an  Apparent  Option  Is  Given,  the  con- 

126.  tract  providing  that  the  purchase  money  shall 

Lease  with  Option  to  Purchase. —  Braun  v.  be  paid  by  instalments,  and  that  if  the  pur- 
Wisconsin  Rendering  Co.,  92  Wis.  245.  chaser  at  any  time  fails  to  meet  his  payments 

Agency  for  Sale  of  Land.  —  A  contract  giving  he  will  surrender  possession  of  the  land  to  the 

to  one  the  exclusive  sale  of  land  at  a  named  vendor,  such  provision  does  not  entitle  the 

price  for  a  named  period  confers  upon  the  purchaser  to  elect  whether  he  will  pay  the 

holder  an  agency  for  the  sale  of  the  land,  and  purchase  money  or  surrender  the  possession 

does  not  entitle  him  to  an  option  to  purchase  of  the  land.    VVestervelt  v.   Eluiskamp,  101 

for  himself.    The  offeree  in  such  case  acts  not  Iowa  196. 

for  himself  as  principal,  but  as  the  agent  of        6.  See  the  title  GAMBLING  Contracts,  vol. 

the  offeror.    Chezum  v.  Kreighbaum,  4  Wash.  14,  p.  576. 

680.  6.  Competence   to   Contract.  —  See    the  title 

3.  Yerkes  v.  Richards,  153  Pa.  St.  646,  34  Contracts,  vol.  7,  p.  100. 

Am.  St.  Rep.  721.    The  definition  gi  ven  in  this         7.  Oceanic  Sleam  Nav.  Co.  v.  Sutherberry, 

case  is  open  to  the  somewhat  technical  objec-  16  Ch.  D.  236;  Brewer  v.  Broadwood,  22  Ch. 

tion  that  it  would  predicate  an  option  as  one  D.  105.    See  also  Hall  v.  Center,  40  Cal.  65. 
stage  in  the  formation  of  every  contract  of        8.  Warren  v,  Castello,  109  Mo.  338,  32  Arr\. 

pale,  since  between  every  offer  and  its  accept-  St,  Rep,  GO9, 
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into  court,  which  thereupon  will  order  a  conveyance.1 

Release  of  Dower  Rights.  -  Where,  on  account  of  his  wife's  refusal  to  release 
her  dower,  the  vendor  cannot  make  a  clear  title  to  land,  the  vendee  may  waive 
full  performance  of  the  agreement  and  consent  to  take  such  title  as  the 
vendor  can  give.'-* 

Agency.  —  An  agent  with  authority  to  sell  real  estate  at  a  specified  price  has 
no  authority  to  give  to  a  third  person  an  option  to  purchase.3 

2.  Consideration.  —  The  contract  for  an  option  must  either  be  supported 
by  sufficient  consideration  4  or  be  under  seal.5 

Continuing  offer  Distinguished.  —  The  presence  or  absence  of  consideration  serves 
to  distinguish  an  option  from  a  continuing  offer  as  ordinarily  understood  in 
contracts.  A  continuing  offer  is  one  which  the  offerer  is  at  liberty  to  with- 
draw at  any  time  before  acceptance.  An  option  is  a  continuing  offer  which 
the  offerer  may  not  withdraw  until  the  expiration  of  the  time  limited,  for  the 
reason  that  he  has  received  consideration  for  his  promise  to  hold  the  offer 
open  for  acceptance  during  such  time.  After  the  continuing  offer  or  the 
option  is  accepted,  any  difference  between  the  two  disappears,  and  the  result- 
ing contract  is  not  affected  by  the  nature  of  the  antecedent  offer.6 

Where  the  Option  Is  Conditioned  upon  the  Performance  of  Certain  Acts  within  a  given 
time,  such  performance  may  be  a  part  of  or  the  entire  consideration  for  the 
option.7  Before  the  performance  of  such  acts  there  is  no  consideration  for 
the  option,  and  the  contract,  therefore,  is  suspended.  It  is,  for  the  time 
being,  an  unaccepted  offer  of  a  contract  for  an  option.  But  on  the  perform- 
ance of  the  acts  the  consideration  arises  and  relates  back  to  the  promise,  which 
then  becomes  binding  upon  the  promisor.8  Thus  the  entering  into  possession 
and  the  expenditure  of  money  or  labor  in  the  performance  of  such  conditional 
acts  will  render  the  option  irrevocable  within  the  time  limited.* 

Consideration  for  Transfer  —  Expiration  and  Renewal  of  Option.  —  An  option  assumes 
and  contemplates  a  future  transfer  of  land  or  the  performance  of  other  speci- 
fied acts  by  the  vendor  of  the  option.  Such  acts  are,  however,  entirely  dis- 
tinct from  the  agreement  for  the  option,  and  the  consideration  necessary  to 
support  the  latter  cannot  do  service  a  second  time  in  support  of  the  former. 
Such  consideration  becomes  functus  officio  upon  the  receipt  of  that  for  which 
it  was  given,  namely,  the  right  to  compel  performance  of  certain  acts  or  sur- 
render of  certain  rights  at  a  future  time.  Likewise,  if  an  option  is  allowed  to 
expire  and  is  subsequently  renewed  or  extended,  such  renewal  or  extension 
must  have  a  new  consideration  to  support  it.iw  The  truth  of  this  statement, 
it  would  seem,  is  not  affected  by  the  fact  that  money  paid  for  an  option  may, 

1.  Mason  v.  Payne,  47  Mo.  517.  Vermont.  —  Faulkner    v.    Hebard,    26  Vt. 

2.  Hawralty  v.  Warren,  18  N.  J.  Eq.  124,  90  452. 

Am.  Dec.  613;  Corson  v.  Mulvany,  49  Pa.  St.         Virginia.  —  Graybill  v.  Brugh,  89  Va.  895, 

88,  88  Am.  Dec.  485.  37  Am.  St.  Rep.  894. 

3.  Field  v.  Small,  17  Colo.  386.  West  Virginia.  —  Weavers.  Burr,  31  W.  Va. 

4.  Consideration  —  England.  —  Cooke  v.  Ox-  736. 

ley,  3  T.  R.  653;  Bromley  v.  Jefferies,  2  Vern.  5.  Seal.  —  Guyer   v.  Warren,  175  111.  328; 

415.  O'Brien  %.  Boland,  166  Mass.  481 ;  Donnally 

Alabama.  —  Borst  v.  Simpson,  90  Ala.  373.  v.  Parker,  5  W.  Va.  301;  Weaver  v.  Burr,  31 

Georgia  — Peacock  v.  Deweese,  73  Ga.  570;  W.  Va.  736. 

Black  v.  Maddox,  104  Ga.  157.  6.  See  infra,  this  title,  Revocation  of  Option. 

Illinois. — Crandall  v.  Willig,  166  III.  233.  Of  Course,  an  Option  Without  Consideration  is 

Maine.  —  Bean  v.  Burbank  16  Me.  458.  no  more  enforceable  by  an  assignee  thereof 

Missouri.  —  Mers  v.  Franklin  Ins.  Co.,  68  than  it  would  have  been  by  the  original  holder. 

Mo.  127;  Warren  v.  Castello,  109  Mo.  338,  32  Crandall  v.  Willig,  166  111.  233. 

Am.  St.  Rep.  669;  Davis  v.  Petty,  147  Mo.  374.  7.  Conditions.  —  Christian,  etc..  Grocery  Co. 

Montana.  —  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  v.  Bienville  Water  Supply  Co.,  106  Ala.  124; 

St.  Rep.  17.  Perkins  v.  Hadsell,  50  111.  216. 

New  York. —  Burnet  v.  Bisco,  4  Johns.  (N.  8.  Goodpaster  v.  Porter,  11  Iowa  161;  Train 

Y.)  235.  v.  Gold,  5  Pick.  (Mass.)  380. 

South  Carolina.  — Conner  v.  Renneker,  25  S.  9.  Clarno  v.  Grayson,  30  Oregon  III. 

Car.  514.  10.  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St.  Rep. 

Utah,  —  Walker  v.  Bamberger,  17  Utah  239.  17;  Clarno  v.  Grayson,  30  Oregon  nr. 
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by  mutual  agreement,  be  applied  as  part  payment  for  the  property  in  case 
the  option  is  exercised  affirmatively  by  demanding  a  conveyance.1 

The  Waiving  of  Security  upon  Notes  given  by  the  vendee  to  the  vendor  is  sufficient 
consideration  to  support  an  option  to  repurchase.2 

The  Transfer  of  an  Interest  in  a  Contract  for  an  Option  is,  because  of  the  irrevocability 
of  such  option,  supported  by  a  sufficient  consideration.  And  a  refusal  by 
the  holder  of  the  option  to  account  for  profits  arising  from  the  sale  of  the 
remaining  interest  does  not  constitute  a  failure  of  consideration  for  the  sale 
of  the  interest  first  sold.3 

Adequacy  of  Consideration.  —  The  consideration  for  an  option,  if  valuable,  need 
not  be  adequate.4 

3.  Lefiniteness  of  Terms.  —  A  contract  for  an  option  must  be  sufficiently 
clear  and  explicit  to  be  capable  of  enforcement  as  a  binding  agreement  on 
both  sides.5 

Extrinsic  Evidence.  —  A  contract  for  an  option  is  not  void  for  uncertainty 
when  extrinsic  evidence  can  supply  an  adequate  description  and  identification.6 

The  Description  Contained  in  an  Agreement  for  an  Option  may  be  wholly  or  partly 
contained  in  a  separate  document  which,  if  referred  to  by  the  other  portions 
of  a  written  contract  in  such  manner  as  to  connect  them,  becomes  a  con- 
stituent part  thereof.  If  the  land  has,  as  a  tract  or  lot,  acquired  a  name  to 
distinguish  it,  and  by  which  it  is  known,  it  may  be  conveyed  without  a 
reference  to  boundary  lines.7 

4.  Freedom  from  Fraud.  —  Such  contract  must  be  free  from  fraud.9 

5.  Statute  of  Frauds.  —  The  contract  must  comply  in  its  creation  with  the 
statute  of  frauds.9  It  is  sufficient  that  the  contract  for  an  option  be  signed 
by  the  vendor,  and  it  is  not  necessary  that  notice  of  the  election  to  take 
should  be  in  writing.10 

6.  Perpetuities.  —  And  the  contract  must  not  create  a  perpetuity. 11 

purchase  money  and  demand  a  conveyance 
before  avoiding  the  contract.  Burks  v.  Davies, 
85  Cal.  no,  20  Am.  St.  Rep.  213. 

9.  Statute  of  Frauds.  —  Powell  v.  I.ovegrove,  8 
De  G.  M.  &  G.  357;  Fitzpatrick  v.  Woodruff,  96 
N.  Y.  561;  Barrett  v.  McAllister,  33  W.  Va.  738. 
See  generally  the  title  Statute  ok  Frauds. 

10.  Notice  of  Election.  —  Perkins  v.  Hadsell, 
50  111.  216;  Smith's  Appeal.  69  Pa.  St.  474; 
Yerkes  v.  Richards,  153  Pa.  St.  646,  34  Am.  St. 
Rep.  721. 

Where  the  lessor  has  waived  a  provision  for 
a  notice  in  writing  and  has  accepted  oral 
notice,  an  objection  on  the  ground  of  the  stat- 
ute of  frauds  has  no  force.  McClelland  v. 
Rush,  150  Pa.  St.  57.  And  the  same  principle 
applies  to  an  oral  modification  of  a  written 
option,  or  to  a'i  oral  extension  of  the  time 
limited  in  the  original  option.  Wall  v.  Minne- 
apolis, etc.,  R.  Co.,  86  Wis.  48;  Atlee  v.  Bar- 
tholomew, 69  Wis.  43,  5  Am.  St.  Rep.  103. 

Expenditures.- — An  agreement  which  is  ob- 
noxious to  the  statute  because  not  in  writing 
may  be  enforced  where  the  plaintiff  has  made 
great  improvements,  or  has  otherwise  created 
equities  which  the  court  will  regard  as  out- 
weighing the  technical  objection  of  the  statute. 
Smith  v.  Tavlor,  2  Wash.  422. 

11.  Perpetuities.  —  Baynham  v.  Guy's  Hos 
pilal,  3  Yes.  Jr.  295;  Moore  v.  Foley,  6  Ves.  Jr. 
236;  Hope  v.  Gloucester,  7  De  G.  M.  &  G.  647; 
Bridges  v.  Hitchcock,  5  Bro.  P.  C.  (Toml.  ed.) 
6;  Sears  v.  St.  John,  18  Can.  Sup.  Ct.  702. 
affirming  28  N.  Bruns.  t.  See  generally  the 
title  Perpetuities  and  Trusts  for  Accumula- 
tion. 


1.  Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St. 
Rep.  17. 

2.  Bradford  v.  Foster,  87  Tenn.  4. 

3.  Hanna  v.  Ingram,  93  Ala.  482. 

4.  Ross  v.  Parks,  93  Ala.  153,  30  Am.  St. 
Rep.  47;  Guyer  v.  Warren,  175  111.  328. 

5.  Terms  Must  Be  Clear  and  Explicit.  —  Joy  v. 
Birch,  4  CI.  &  F.  57;  F.ssex  v.  Essex,  20  Beav. 
442;  Lilford  v.  Keck,  30  Beav.  295;  Powell  v. 
Lovegrove,  8  De  G.  M.  &  G.  357;  Christian, 
etc..  Grocery  Co.  v.  Bienville  Water  Supply 
Co.,  106  Ala.  124;  Estes  v.  Furlong,  59  III. 
298,  Emerson  v.  Somerville,  166  Mass.  115; 
House  v.  Jackson,  24  Oregon  89. 

6.  Easton  v.  Thatcher,  7  Utah  99. 

7.  Hayes  v.  O'Brien,  149  111.  403;  House  v. 
Jackson,  24  Oregon  89. 

8.  Fraud.  —  Brooke  v.  Garrod,  3  Kay  &  J. 
608,  2  De  G.  &  J.  66;  Hawralty  v.  Warren,  18 
N.  J.  Eq.  124,  90  Am.  Dec.  613;  Bradford  v. 
Foster,  87  Tenn.  4;  Colbert  v.  Shepherd,  89 
Va.  401. 

Where  one  has  the  option  of  purchasing  at 
what  seem9  to  certain  trustees  a  fair  and  rea- 
sonable value,  it  is  incumbent  upon  one  who 
would  dispute  the  right  to  purchase  at  a  price 
fixed  by  the  trustees  to  show  that  their  valua- 
tion is  fraudulent.  Edmonds  v.  Millett,  20 
Beav.  54. 

Where  the  vendor  gives  an  option  to  buy 
land,  a  portion  of  which  is  known  by  him  to 
belong  to  another,  the  purchaser  of  the  option 
may,  upon  discovery  of  the  failure  of  title, 
rescind  the  contract  and  demand  repayment  of 
money  already  paid  under  the  option.  He  is 
not  required  to  tender  the  remainder  of  the 
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OPTIONS. 


Modern  View. 


III.  Mutuality.  —  It  is  a  principle  of  equity  that  where  one  asks  for  the 
specific  performance  of  a  contract  it  must  appear  that  the  remedy  is  mutual, 

.  that  each  of  the  parties  would,  upon  refusal  of  the  other  to  perform, 
have  a  right  to  ask  the  court  to  compel  him  to  perform.1 

1.  Older  View.  —  The  giver  of  the  option  has  often  sought,  and  sometimes 
successfully,  to  resist  performance  by  urging  that,  as  the  party  holding  the 
option  w  as  not  compellable  to  exercise  it  affirmatively,  it  would  be  inequitable 
to  require  performance  by  the  other.2 

2.  Modern  View.  —  In  a  majority  of  the  more  recent  cases  the  courts  have 
recognized  the  plea  only  to  overrule  and  disallow  it.  It  is  now  clearly  recog- 
ni.  ed  law  that  specific  performance  will  not  be  refused  on  such  grounds.  "An 
optional  agreement  to  convey  or  renew  a  lease,  without  any  covenant  or 
obligation  to  purchase  or  accept,  and  without  any  mutuality  of  remedy,  will 
be  enforced  in  equity  if  it  is  made  upon  proper  consideration,  or  forms  part 
of  a  lease  or  other  contract  between  the  parties  that  may  be  the  true  con- 
sideration for  it. "  3 

so  upon  very  insufficient  reasons  and  upon 
precedents  devoid  of  much  authority. 

Such  Plea  (see  text  supra)  Loses  Sight  of  the 
Fact  that  what  the  party  giving  the  option  sold 
and  what  the  other  paid  for  was  this  very 
want  of  mutuality  of  remedy.  The  very  ex- 
istence of  the  option  implies  the  right  of  the 
one  party  to  compel  the  other  to  do  something 
while  he  himself  remains  free.  Of  course,  if 
the  party  bound  is  asked  to  perform,  he  may 
j  ustly  expect  that  the  other  party  shall  be  com- 
pelled to  pay  for  such  performance.  A  court 
of  equity  will  not  compel  a  transfer  of  land  to 
one  not  able  and  ready  to  pay  the  purchase 
price,  and  such  payment  may  be  decreed  as  a 
condition  of  performance  by  the  vendor.  Brad- 
ford v.  Foster,  87  Tenn.  4;  Clark  v.  Gordon,  35 
W.  Va.  735.  But  this  does  not  touch  the  ques- 
tion mooted.  The  want  of  mutuality  here  pre- 
dicated consists  not  in  the  fact  that  the  owner 
of  the  option  cannot  be  compelled  to  pay  if  he 
chooses  to  buy,  but  in  the  fact  that  he  cannot 
be  compelled  to  buy.  It  seems  sufficient  to 
reply  that  if  he  could  be  compelled  to  buy 
there  would  be  no  option.  For  the  right  to 
buy  or  not,  as  he  may  choose,  the  doctrine 
criticised  would  substitute  an  obligation  to 
buy  whether  he  chooses  or  not. 

What  is  meant  by  want  of  mutuality  is  well 
expressed  in  Say  ward  v.  Houghton,  119  Cal. 
545- 

3.  Modern  View.  —  The  language  of  Hawralty 
v.  Warren,  18  N.  J.  Eq.  124,  go  Am.  Dec.  613. 
See  further: 

United  States.  —  Waterman  v.  Banks,  144  U. 
S.  394,  27  Fed.  Rep.  827;  Johnston  v.  Trippe, 
33  Fed.  Rep.  530;  Watts  v.  Kellar,  56  Fed. 
Rep.  1. 

California. — Cooper  v.  Fena,  21  Cal.  404; 
Calanchini  v.  Branstetter.  84  Cal.  249. 
Georgia.  —  Black  v.  Maddox,  104  Ga.  157. 
Illinois.  —  Perkins  v.  Hadsell,  50  111.  216; 
Estes  v.  Furlong,  59  111.  298;  Hayes  v.  O'Brien, 
149  111.  403;  Marske  v.  Willard,  169  111.  276, 
68  111.  App^  83;  Guyer  v.  Warren,  175  HI.  328. 
Iowa.  —  Goodpaster  v.  Porter,  11  Iowa  161. 
Ne?u  Jersey.  —  McCormick  v.  Stephany,  57 
N.  J.  Eq.  257. 

New  York.  —  Matter  of  Hunter,  1  Edw.  (N. 
Y.)  1. 

Nevada.  —  Schrceder  v.  Gemeinder,  10  Nev. 

355- 
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1,  See  the  title  SPECIFIC  PKRFOKMANCE. 

2.  Mutuality  —  England.  —  Cooke  v.  Oxley, 
3  T.  R.  653;  Lawrenson  v.  Butler,  1  Sch.  &  Lef. 
13;  Bell  v.  Howard,  9  Mod.  302;  Warder  v. 
Stilwell.  3  Jur.  N.  S.  9. 

United  States.  —  Rutland  Marble  Co.  v.  Rip- 
ley, 10  Wall.  (U.  S.)  339;  Johnston  v.  Trippe, 
33  Fed.  Rep.  530. 

California.  —  Cooper  v.  Pena,  21  Cal.  404; 
Stanton  v.  Singleton,  126  Cal.  657. 

District  of  Columbia.  —  Jenkins  v.  Locke,  3 
App.  Cas.  (D.  C.)  485. 

Georgia.  —  Peacock  v.  Deweese,  73  Ga.  570; 
Black  v.  Maddox,  104  Ga.  157. 

Kentucky.  —  Boucher  v.  Van  Buskirk,  2  A. 
K.  Marsh.  (Ky.)  346;  Stembridge  v.  Stem- 
bridge,  87  Ky.  91. 

•Missouri.  —  Glass  z/.  Rowe,  103  Mo.  513. 

New  Jersey.  —  Swaine  v.  Maryott,  28  N.J. 
Eq.  589. 

Pennsylvania.  —  Philips  v.  Mining,  etc.,  Co., 
7  Phila.  (Pa.)  619. 

Virginia. — Graybill  v.  Brugh,  89  Va.  895, 
37  Am.  St.  Rep.  894. 

Some  Early  Cases  Explained.  —  Some  of  the 
English  cases  cited  which  seem  to  be  responsi- 
ble for  the  doctrine  of  want  of  mutuality  have 
been  either  overruled  or  explained  away. 
The  celebrated  case  of  Cooke  v.  Oxley,  3  T.  R. 
653,  has  been  explained  as  meaning  no  more 
than  that  "  a  party  who  gives  time  to  another 
to  accept  or  reject  a  proposal  is  not  bound  to 
wait  till  the  time  expires."  Stevenson  v.  Mc- 
Lean, 5  Q.  B.  D.  346.  It  has  been  otherwise 
explained  as  turning  upon  the  insufficiency  of 
the  plaintiff's  allegation.  Benjamin  on  Sales 
(6th  Am.  ed.),  §  44.  The  case  is  not  now  re- 
garded as  authority  for  the  proposition  for 
which  it  is  here  cited,  and  is  given  merely  for 
its  historical  interest.  Boston,  etc.,  R.  Co.  v. 
Bartlett,  3  Cush.  (Mass.)  224. 

Likewise,  the  case  of  Lawrenson  v.  Butler, 
1  Sch.  &  Lef.  20,  is  now  considered  to  hold 
nothing  more  than  that  where  one  party  signs 
a  contract  believing  that  both  parties  are 
bound,  but  subsequently  learns  that  the  other 
party  is  not  bound,  equity  will  grant  relief 
upon  the  ground  of  mistake.  See  the  case 
criticised  and  explained  in  Johnston  v.  Trippe, 
33  Fed.  Rep.  530. 

It  would  seem,  therefore,  that  the  American 
cases  adopting  the  doctrine  here  criticised  did 
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3.  After  Exercise  of  Option.  —  Whatever  diversity  of  opinion  may  have 
existed  as  to  the  mutuality  of  obligation  prior  to  an  acceptance  of  the  option, 
and  whether  there  was  or  was  not,  for  want  of  consideration,  any  obligation 
resting  upon  the  giver  of  the  option  to  hold  the  offer  open,  the  courts  are 
unanimous  in  declaring  that  after  such  acceptance  of  the  terms  by  the  holder 
of  the  option,  the  parties  are  mutually  bound,  and  either  one  may  compel 
specific  performance  by  the  other.1  A  view  sometimes  taken  by  the  courts 
is  that  the  element  of  mutuality  is  supplied  by  the  very  act  of  filing  a  bill  for 
specific  performance,  since  the  party  who  was  before  unbound  thereby  places 
himself  under  all  the  obligations  of  the  contract.* 

IV.  Revocation  of  Option.  —  A  contract  for  an  option,  when  based  upon 
a  consideration,  cannot  be  revoked  by  the  offerer  during  the  time  limited.3 
Conversely,  if  it  be  without  consideration,  it  may  be  withdrawn  at  any  time 
before  acceptance.  An  agreement  for  an  option  not  based  upon  consideration 
is  simply  a  continuing  offer  which  may  be  revoked  at  any  time.4 

Extension  of  Option.  —  If  a  contract  for  an  option  based  upon  sufficient  con- 
sideration  is  extended  after  the  time  limited,  without  any  consideration,  such 
extension  is  not  an  option,  but  is  a  continuing  offer,  and  may  be  withdrawn 
at  any  time  before  acceptance.5 


Oregon.  —  Clarno   v.  Grayson,    30  Oregon 
in. 

Pennsylvania.  —  Kerr  v.  Day,  14  Pa.  St.  112, 
53  Am.  Dec.  526;  Corson  v.  Mulvany,  49  Pa. 
St.  88,  88  Am.  Dec.  4S5;  Smith's  Appeal.  69 
Pa.  St.  474;  Yerkes  v.  Richards,  153  Pa.  St. 
646,  34  Am.  St.  Rep.  721. 

Tennessee.  —  Bradford  v.  Foster,  87  Tenn.  4. 

1.  Mutuality  After  Exercise  of  Option  —  Ala- 
bama. —  Wilks  v.  Georgia  Pac.  R.  Co.,  79  Ala. 
180;  Linn  v.  McLean,  80  Ala.  360;  Ross  v. 
Parks.  93  Ala.  153,  30  Am.  St.  Rep.  47. 

California. — Say  ward  v.  Houghton,  119 
Cal.  545;  Stanton  v.  Singleton,  (Cal.  1898)  54 
Pac.  Rep.  587. 

Illinois. — Guyer  v.  Warren,  175  111.  328. 

Massachusetts.  —  O'Brien  v.  Bolanij,  166 
Mass.  481. 

Michigan.  —  Wilcox  v.  Clin?,  70  Mich.  517. 
New  Jersey.  —  Houghvvout    v.  Boisaubin, 
18  N.  J.  Eq.  318. 

Tennessee.  —  Bradford  v.  Foster,  87  Tenn.  4. 

2.  Sayward  v.  Houghton,  119  Cal.  545;  Estes 
v.  Fuilong,  59  111.  298;  Maughlin  v.  Perry,  35 
Md.  352:  Richards  v.  Green,  23  N.  J.  Eq.  536; 
Woodruff  v .  Woodruff,  44  N.  J.  Eq.  349;  Dy- 
nan  v.  McCulloch,  46  N.  J.  Eq.  ri;  House  v. 
Jack=on,  24  Oregon  8q. 

3.  Revocability —  Alabama. —  Linn  v.  Mc- 
Lean, 80  Ala.  360;  Hanna  v.  Ingram.  93  Ala. 
482;  Christian,  etc..  Grocery  Co.  v.  Bienville 
Water  Supply  Co.,  106  Ala.  124. 

Indiana.  —  Souffrain  v.  McDonald,  27  Ind. 
269;  Herrman  v.  Babcock,  103  Ind.  461. 

Michigan. — Gustin  v.  Union  School  Dist., 
94  Mich.  502,  34  Am.  St.  Rep.  361. 

Oregon.  —  House  v.  Jackson,  24  Oregon  89; 
Clarno  v.  Grayson,  30  Oregon  in. 

Tennessee.  —  Bradford  v.  Foster,  87  Tenn.  4. 

West  Virginia.  —  Weaver  v.  Burr,  31  W.  Va. 
736. 

4.  England.  —  Head  v.  Diggon,  3  M.  &  R. 
97;  Dickinson  v.  Dodds,  2  Ch.  D.  463,  34  L.  T. 
N.  S.  607;  Byrne  v.  Van  Tienhoven.  5  C.  P.  D. 
344;  Routledge  v.  Grant,  4  Bing.  653,  15  E.  C. 
L.  99. 

Alabama.  —  Eskridgc  v.  Glover,  5  Stew.  & 
P.  (Ala.)  264,  26  Am.  Dec.  344;   Wilks  v. 
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Georgia  Pac.  R.  Co.,  79  Ala.  180;  Borst 
v.  Simpson,  90  Ala.  373. 

Colorado.  —  Gordon  v.  Darnell,  5  Colo.  302. 
Illinois.  —  Larmon  v.  Jordan,  56  111.  204; 
Crandall  v.  Willig,  166  111.  233;  School  Direct- 
ors v.  Trefethren,  10  111.  App.  127. 

Massachusetts.  —  Craig  v.  Harper,  3  Cush. 
(Mass.)  158. 

New Jersey.  —  Houghvvout  v.  Boisaubin,  18 
N.  J.  Eq.  315. 

New  York.  —  Hochster  v.  Baruch,  5  Daly 
(N.  Y.)  440;  Klee.f.  Grant,  (C.  PI.  Gen.  T.)  4 
Misc.  (N.  Y.)  88. 

Oregon.  —  House  v.  Jackson,  24  Oregon  89. 
West  Virginia.  —  Weaver  v.  Burr,  31  W.  Va. 
736. 

Improvements.  —  Where  one  has  a  right  to  ac- 
cept an  offer  to  sell  land,  and  upon  acceptance 
is  10  make  certain  improvements  thereupon, 
the  offer  is  revocable  until  it  has  been  accepted 
and  the  improvements  are  made,  since  there 
is  no  consideration  for  the  offer  until  ihe  im- 
provements have  been  made.  Perkins  v. 
lladsell,  50  111.  216. 

Agency.  —  Where  one  has  an  option  to  buy 
land,  and  ihe  vendor  sells  such  land  to  another, 
claiming  thai  the  holder  of  the  option  has 
abandoned  his  contract,  it  is  necessary  to 
prove  that  ihe  agent  of  such  holder,  from 
whom  the  information  of  the  abandonment 
was  received,  was  acting  within  the  scope  of 
his  authority  when  he  gave  such  information. 
Clark  v.  Gordon,  35  W.  Va.  735. 

5.  Where  Option  Extended.  —  Coleman  v.  Ap- 
plegarth,  68  Md.  21.  6  Am.  St.  Rep.  417.  See 
also  supra,  this  title.  Validity  of  Contract  for 
Option  —  Consideration. 

Sale  of  Property  to  Another  as  Notice  of  Retrac- 
tion.—  In  Dickinson  v.  Dodds,  2  Ch.  D.  463,  it 
was  held  that  (here  need  not  be  any  formal 
retraction  of  an  option  by  the  giver  thereof, 
but  that  the  sale  of  the  property  to  another  is 
sufficient  notice  of  retraction.  This,  of  course, 
would  be  true  where  there  was  merely  a  con- 
tinuing offer  to  sell,  and  not  an  option  based 
upon  consideration.  In  the  latter  case  the 
offerer  could  not  withdraw  the  option,  either 
with  or  without  notice. 
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OPTIONS,         Performance  of  Conditions  Precedent. 


V.  Exercise  of  Option  —  1.  In  General.  — An  option  is  in  a  sense  a  con- 
tinuing offer  of  a  contract,  and  if  the  offeree  decides  to  exercise  his  right  to 
demand  the  conveyance  or  other  act  contemplated,  he  must  signify  that  fact 

to  the  offerer. 1 

2.  Manner  of  Acceptance  —  a.  In  General.  —  Notice  of  the  acceptance  of 
an  option  need  not  be  given  verbally  where  the  acceptance  is  sufficiently 
indicated  by  subsequent  acts  and  conduct  of  the  parties.8 

b.  Acceptance  Must  Accord  with  Terms  of  Contract.  —  An 
understood  term  in  every  offer  is  that  it  shall  be  accepted  in  the  terms  in 
which  it  is  made,  and  the  alteration  of  such  terms,  or  the  addition  of  any 
condition  or  limitation,  is  tantamount  to  a  rejection  of  the  original  offer  and 
the  making  of  a  counter  offer,  which  must  in  turn  be  accepted  by  the  other 
party  before  it  becomes  binding  upon  either.3  The  principle  that  an  offer 
must  be  accepted  in  the  terms  proposed  and  subject  to  all  the  conditions, 
qualifications,  and  limitations  imposed,  applies  to  options  as  well  as  to  other 
contracts.4 

Writing.  — -  Unless  expressly  provided  for,  the  notice  of  acceptance  need 
not  be  in  writing.  Where  the  matter  is  left  open,  notice  by  wire,  or  by  per- 
sonal verbal  acceptance,  or  by  letter,  or  even  by  tender  of  the  purchase  money, 

is  sufficient.5 

Waiver.  —  And  where  notice  in  writing  is  provided  for,  the  offerer  may 
waive  such  writing  and  accept  an  oral  notice.6 

3.  Performance  of  Conditions  Precedent.  — ■  Where  the  exercise  of  an  option 
depends  upon  the  performance  of  acts  which  are  in  their  nature  or  by  express 
agreement  made  conditions  precedent  to  such  exercise,  all  such  acts  must  be 
strictly  performed.'7    Thus  it  has  been  held  that  an  option  to  buy  is  not 


1.  Notice  by  Offeree  of  Option.  —  Woods  v. 
Hyde,  31  L.  J.  Ch.  295,  6  L.  T.  N.  S.  317,  10 
W.  R.  339;  Guyer  v.  Warren,  175  111.  328;  Bos- 
ton, etc.,  R.  Co.  v.  Bartlett,  3  Cush.  (Mass.) 
224. 

Notice  to  Exercise  His  Option  Given  to  One  Who 
Thereafter  Becomes  a  Lunatic  is  binding  upon 
the  committees  of  such  lunatic,  and  if  they 
fail  to  exercise  such  option  the  right  of  pre- 
emption is  gone.  Rowlands  v.  Evans,  8  Jur. 
N.  S.  88,  30  Beav.  302. 

For  a  Discussion  of  Continuing  Offers,  their  ac- 
ceptance and  retraction,  see  the  title  Con- 
tracts, vol.  7,  p.  125  et  sei). 

2.  Acts  and  Conduct  as  Constituting  Notice.  — 
Stevens  v.  Hertzler,  109  Ala.  423;  Wilson  v. 
Herbert,  76  Md.  489:  Favorite  Carriage  Co.  v. 
Walsh,  71  Minn.  292;  Jackson  v.  Railroad  Co., 
7  Northam.  Co.  Rep.  (Pa.)  286. 

Option  contracts  are  sometimes  regarded  as 
simple  conditional  contracts  in  which  the 
notice  of  election  is  the  conditional  element 
upon  performance  of  which  the  contract  is 
completed  and  the  obligation  of  the  parties  be- 
comes mutual.  Corson  v.  Mulvany,  49  Pa. 
St.  88,  88  Am.  Dec.  485. 

3.  See  the  title  Contracts,  vol.  7,  p.  132. 

4.  Acceptance  Must  Be  in  Terms  of  Option  Con- 
tract.—  Linn  v.  McLean,  80  Ala.  360;  James 
v.  Darby,  100  Fed.  Rep.  224.  40  C.  C.  A.  341; 
Cleaves  v.  Walsh,  125  Mich.  638,  7  Detroit  Leg. 
N.  645;  Langellier  v.  Schaefer,  36  Minn.  361; 
King  v.  Maxey,  (Tex.  Civ.  App.  1894)  28  S.  W. 
Rep.  401;  Weaver  v.  Burr.  31  W.  Va.  736. 

5.  Notice  in  Writing  Not  Necessary. —  Souffrain 
v  McDonald,  27  Ind.  269;  Smith's  Appeal,  6g 
Pa.  St.  474;  Watson  v.  Coast,  35  W.  Va.  463. 

<f.  Mcgieltan<l  v,  $us.h,.  i^q       %  §7, 


7.  Conditions  Precedent — England.  —  Austin 
v.  Tawney,  L.  R.  2  Ch.  143;  Bastin  v.  Bidwell, 
18  Ch.  D.  238;  Finch  v.  Underwood,  2  Ch.  D. 
310;  Davis  v.  Thomas,  1  Russ.  &  M.  506; 
Weston  v.  Collins,  11  Jur.  N.  S.  190:  Ensworth 
v.  Griffiths,  5  Bro.  P.  C.  (Toml.  ed.)  184. 

Canada.  —  Forbes  v.  Connolly,  5  Grant  Ch. 
(U.  C.)  657. 

United  States.  —  Eliason  v.  Henshaw,  4 
Wheat.  (U.  S.)  228;  McConkey  v.  Peach  Bot- 
tom Slate  Co.,  68  Fed.  Rep.  830. 

Alabama.  —  Borst  v.  Simpson,  90  Ala.  373. 
Illinois.  —  Bostwick   v.  Hess,  80  111.  138; 
Sutherland  v.  Parkins,  75  111.  338;  Harding  v. 
Gibbs,  125  111.  85,  8  Am.  St.  Rep.  345. 

Kansas.  —  Barker  v.  Critzer,  35  Kan.  459; 
Blanchard  v.  Jackson,  55  Kan.  239. 

Kentucky.  —  Stembridge  v.  Stembridge,  87 
Ky.  91. 

Maryland.  ■ —  Maughlin   v.    Perry,  35  Md. 

352. 

Nebraska.  —  Schields  v.   Horbach,  30  Neb. 

53°- 

New  Jersey.  —  McCormick  v.  Stephany,  57 
N.  J.  Eq.  257. 

New  York.  —  Dennstaldt  v.  Smith,  51  N.  Y. 

628. 

Ohio.  —  Parry  v.  Tobacco  Ins.  Co.,  1  Cine. 
Super.  Ct.  251. 

Oregon.  —  Clarno  v.  Grayson,  30  Oregon  ill. 
Pennsylvania.  —  Fessler's  Appeal,  75  Pa.  St. 
483. 

West  Virginia.  —  Weaver  v.  Burr,  31  W.  Va. 
736;  Clark  v.  Gordon,  35  W.  Va.  735. 

The  Making  of  Improvements  upon  Land  upon 
which  one  has  an  option  does  not  give  to  him 
any  right  to  specific  performance  where  other 

terras,  a^d.  provisjcm§  h^vo  not  been  complied 
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properly  exercised  by  merely  accepting  the  terms  proposed,  but  must  be  fully 
completed  by  payment  within  the  time  limited.1 

Nonperformance  by  Request.  —  But  if  the  holder  of  the  option  fails  to  comply 
with  conditions  at  the  request  of  the  giver  of  the  option,  he  is  not  in  default 
because  of  such  failure.3 

Effect  of  Waiver.  —  And  where  the  giver  of  the  option  waives  the  performance 
of  conditions,  the  breach  of  such  conditions  does  not  destroy  the  right  which 
the  holder  of  the  option  has  to  exercise  his  option  to  purchase  the  property.3 
The  condition  upon  which  an  option  hinges  may  be  a  condition  subsequent 
as  well  as  a  condition  precedent.  In  such  cases  the  option  is  really  one  to  be 
relieved  from  some  obligation  assumed,  upon  failure  to  exercise  which  the 
obligation  becomes  absolute.4 

4.  Time  as  Element  in  Options  —  a.  Specified  Time.  —  Where  by  the  terms 
of  a  contract  for  an  option  the  exercise  thereof  is  limited  to  a  specified  and 
definite  time,  it  is  necessary  that  the  option  be  exercised  before  the  expiration 
of  such  time,  otherwise  the  right  is  gone.5  Attempts  to  exercise  the  option 
after  the  expiration  of  the  time  limited,  on  the  ground  that  in  equity  time  is 
not  of  the  essence  of  a  contract,  have  been  uniformly  met  with  the  answer 
that  where  the  parties  have  seen  fit  to  regard  time  as  an  essential  element, 
the  courts  must  likewise  so  regard  it.     However  true  in  regard  to  executed 


with  on  his  part.  Blanchard  v.  Jackson,  55 
Kan.  239. 

Where  One  Has  the  Option  to  Return  Certain 
Stock  purchased  and  to  receive  a  specified  price 
therefor,  he  must  actually  return  it,  and  it  is 
not  sufficient  to  deposit  it  in  a  bank  and  notify 
the  vendor  of  the  fact.  Orvis  v.  VVaite,  58  III. 
App.  504. 

1.  Option  to  Buy —  Payment. —  Weston  v. 
Collins,  it  Jur.  N.  S.  190;  Brooke  v.  Garrod, 
2  De  G.  &  J.  62,  3  Kay  &  J.  608;  Bostwick  v. 
Hess,  80  111.  138;  Steele  v.  Bond,  32  Minn.  14; 
Clarno  v.  Grayson,  30  Oregon  in;  Kellow 
v.  Jory,  141  Pa.  St.  144;  Killough  v.  Lee,  2 
Tex.  Civ.  App.  260;  Weaver  v.  Burr,  31  W. 
Va.  736. 

Where  the  giver  of  an  option  to  purchase 
real  estate  took  possession  of  the  premises  in 
violation  of  his  option  contract  and  derived  a 
profit  therefrom,  it  was  held  that  in  the  absence 
of  an  accounting  the  holder  of  the  option  was 
not  thereby  relieved  from  making  tender  of 
the  purchase  price  as  a  condition  precedent. 
Clarno  v.  Grayson,  30  Oregon  in. 

A  lease  with  an  option  to  purchase  "  in  ac- 
cordance with  the  rules  of  "  the  company  giv- 
ing the  option  does  not  entitle  the  purchaser  to 
any  rights  not  specified  in  such  rules.  Gid- 
dings  v.  76  Land,  etc.,  Co.,  109  Cal.  116. 

Contracts  to  Insure  and  to  Build.  —  Where  it 
was  provided  in  an  option  to  buy  land  that  the 
offeree  should  build  a  house  upon  the  property 
and  insure  il  in  a  certain  company,  it  was  held 
that  the  contract  to  build  and  the  contract  to 
insure  were  distinct  and  separate,  and  that  the 
offeree,  having  built  the  house  but  insured  it 
with  another  company,  was  entitled  to  specific 
performance  of  the  agreement  to  convey. 
Green  v.  Low,  2  Jur.  N.  S.  848,  4  W.  R. 
669. 

On  the  Other  Hand,  It  Was  Held  that  an  Option 
to  Buy  Five  Lots  if  he  should  perfect  title 
thereto  gave  to  the  offeree  no  right  to  purchase 
one  of  the  lots  upon  perfecting  title  to  it  alone. 
Sloan  v.  Williams,  138  HI,  43;  Dupuy  v,  Wil- 
liams, 152  111  1,02, 
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If  the  Option  to  Buy  Is  Not  Conditioned  upon 
the  Performance  of  a  Collateral  Contract,  default 
upon  the  latter  does  not  destroy  the  right  to 
exercise  the  option.  Raffety  v.  Schofield, 
(1897)  1  Ch.  937. 

2.  Wheatland  v.  Silsbee,  159  Mass.  177. 

3.  Mack  v.  Dailey,  67  Vt.  90. 
Assignment.  ■ —  Where  one  has  an  option  to 

purchase  upon  certain  conditions,  he  must 
perform  such  conditions  before  he  can  assign 
the  option.     Perkins  v.  Hadsell,  50  111.  216. 

4.  Conditions  Subsequent.  —  Stevens  v.  Hertz- 
ler,  109  Ala.  423,  in  which  case  it  was  held 
lhat  a  promise  either  to  return  or  to  pay  for 
certain  stock  delivered  to  the  promisor  at  his 
option  became,  by  his  failure  to  return  it,  an 
absolute  promise  to  pay  for  it. 

5.  Option  for  Specified  Time  —  England.  — 
Bayly  v.  Leominster,  1  Ves.  Jr.  476;  Ranelagh 
v.  Melton,  10  Jur.  N.  S.  1141,  2  Drew.  &  Sm. 
278;  Barrell  v.  Sabine,  1  Vern.  268;  Brooke  v. 
Garrod,  3  Kay  v.  J.  608,  2  De  G.  &  J.  66;  Wil- 
liams v.  Williams,  17  Beav.  213. 

United  States.  —  Richardson  v.  Hardwick, 
106  U.  S.  252;  Waterman  v.  Banks,  144  U.  S. 

394-  ' 

California. — Vassault  v.  Edwards,  43  Cal. 
458. 

Illinois.  —  Kemp  v.  Humphreys,  13  111.  573; 
Longfellow  v.  Moore,  102  111.  289;  Harding  v. 
Gibbs,  125  111.  85. 

Kentucky.  —  Stembridge  v.  Stembridge,  87 
Ky.  91;  Magoffin  v.  Holt,  1  Duv.  (Ky.)  95. 

Massachusetts.  —  Carter  v.  Phillips,  144 
Mass.  100. 

Missouri.  —  Mason  ; 

New  Jersey.  —  Potts 
Eq.  55- 

Ohio.  —  Longworth  : 
334- 

West  Virginia.  —  Weaver  v.  Burr,  31  W.  Va. 
736;  Barrett  v.  McAllister,  33  W.  Va.  738; 
Dyer  v.  Duffy.  39  W.  Va.  148. 

Wisconsin.  —  Atlee  v.  Bartholomew,  69  Wis. 
43,  2  Am.  St.  Rep.  103;  Cummings  v.  Lake 
Realty  Co  ,  80  Wis.  383, 
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contracts  in  general,  the  principle  has  generally  been  regarded  as  having  no 
application  to  an  offer  to  make  a  contract  which  by  express  agreement  is  to 
remain  open  for  a  specified  time.1  There  is,  moreover,  a  strong  inclination 
on  the  part  of  the  courts  to  view  any  delay  with  great  strictness,  on  the 
ground  th  it  the  party  seeking  to  enforce  performance  was  not  bound,  while 
the  other  party  was  bound.* 

Performance  of  Acts  Incident  to  Acceptance.  —  Time  may  be  of  the  essence  of  the 
contract  as  regards  the  acceptance  of  the  option,  but  not  as  regards  the  per- 
form nice  of  acts  incident  to  the  acceptance.3 

When  Time  Begins  to  Run.  —  However,  the  time  limited  does  not  begin  to  run 
until  the  price  is  communicated  to  the  holder  of  the  option  or  he  is  otherwise 
placed  in  a  position  to  exercise  his  option.4 

Conveyance  and  Payment  of  Purchase  Price.  —  Where  an  option  is  to  be  exercised 
by  completion  of  the  purchase  within  a  given  time,  it  is  not  sufficient  merely 
to  give  notice  of  acceptance  within  the  time,  but  the  offeree  must  go  on  and 
complete  the  purchase  by  having  a  conveyance  made  to  him  and  by  paying 
the  purchase  money.  But  where  time  of  payment  is  not  obligatory,  the  con- 
tract may  be  completed  by  acceptance  alone,  and  payment  may  be  made 
afterwards,  within  a  reasonable  time.5 

Where  Value  Fluctuating  Time  Important.  —  Time  may  become  of  the  essence  of 
the  contract  for  an  option  not  only  by  the  express  stipulation  of  the  parties, 
but  from  the  very  nature  of  the  property  itself.  This  principle  is  peculiarly 
applicable  where  the  property  is  of  such  character  that  it  will  likely  undergo 
sudden,  frequent,  or  great  fluctuations  in  value.  It  has  been  applied  fre- 
quently to  options  on  mineral  property.6 


1.  Vassault  v.  Edwards,  43  Cal.  458;  Kemp 
v.  Humphreys,  13  III.  573;  Stembridge  v. 
Stembridge.  87  Ky.  91;  Carter  v.  Phillips,  144 
Mass.  100;  Mason  v.  Payne,  47  Mo.  517;  Long- 
worth  v.  Mitchell,  26  Ohio  St.  334;  Dyer  v. 
Duffy,  39  W.  Va.  148;  Atlee  V.  Bartholomew, 
69  Wis.  43. 

In  Schroeder  v.  Gemeinder,  10  Nev.  355,  the 
court  applied  to  an  option  contract  the  princi- 
ple that  in  equity  time  is  not  of  the  essence  of 
a  contract.  But  the  language  in  that  case  was 
that  the  lessee  might  buy  the  land  "  at  any 
time  he  may  choose  to  do  so."  It  would  be 
difficult  to  regard  time  as  an  essential  element 
where  the  parties  have  so  clearly  indicated 
the  contrary. 

2.  Estes  v.  Furlong,  59  111.  298;  Page  v. 
Hughes,  2  B.  Mon.  (Ky.)  439;  Magoffin  v. 
Holt,  1  Du  v.  (Ky.)  95 ;  Mason  v.  Payne,  47  Mo. 
517;  Meidling  v.  Trefz,  48  N.  J.  Eq.  638; 
Dyer  v.  Duffy,  39  W.  Va.  148. 

3.  Smith's  Appeal,  69  Pa.  St.  474.  See  also 
Byers  v.  Denver  Circle  R.  Co.,  13  Colo.  552. 

When  Tender  Cannot  Be  Lawfully  Accepted.  — 
Although  the  option  makes  payment  within  a 
stated  period  the  evidence  of  acceptance,  the 
strict  rule  will  be  relaxed  in  a  case  where  it  is 
known  that  the  vendor  cannot  perform  within 
the  time  by  delivery  of  the  deed.  It  is  un- 
necessary to  go  through  the  form  of  tender 
when  that  tender  cannot  be  lawfully  accepted. 
Barrett  v.  McAllister,  33  W.  Va.  738. 

Seven  Days'  Notice  Before  Expiration  of  Option. 
—  Where  it  was  provided  that  the  party  hold- 
ing an  option  should  give  to  the  vendor  seven 
days'  notice  in  writing  of  his  election  to  pur- 
chase, at  any  time  before  the  expiration  of  the 
option,  it  was  held  not  to  be  necessary  to  give 
such  notice  seven  days  prior  to  the  expiration 
of  the  option,    Guyer  v,  Warren,  175  111.  328. 


Where  It  Was  Provided  by  a  Will  that  the  son 

of  the  testator  should  have  the  option  to  pur- 
chase upon  giving  notice  to  the  trustees  within 
twelve  months  after  the  death  of  the  tenant 
for  life,  it  was  held  that  the  true  construction 
was  that  the  noiice  should  be  given  within 
twelve  months  after  the  estate  became  vested 
in  the  trustees.  Evans  v.  Stratford,  10  Jur. 
N.  S.  861. 

Delay  Excused.  —  A  lapse  of  twenty-one  days 
after  the  time  limited  before  the  holder  of  the 
option  made  his  election  was  excused  where 
the  obligee  had  died  and  the  administrator  re- 
fused to  receive  the  purchase  money,  and 
some  of  the  heirs  were  nonresidents  and 
others  were  infants.  Page  v.  Hughes,  2  B. 
Mon.  (Ky.)  439. 

4.  Austin  v.  Tawney,  L.  R.  2  Ch.  143;  Lil- 
ford  v.  Keck,  30  Beav.  295. 

5.  Where  Payment  Within  the  Time  Obligatory. 
—  Dawson  r.  Dawson,  8  Sim.  346;  Ranelagh 
v.  Melton,  10  Jur.  N.  S.  1141:  Houghwout  v. 
Boisaubin,  18  N.  J.  Eq.  318;  Killough  v.  Lee, 
2  Tex.  Civ.  App.  260;  Weaver  v.  Burr,  31 
W.  Va.  736;  Watson  v.  Coast,  35  W.  Va. 
463. 

Where  Time  of  Payment  Not  of  Essence  of  Con- 
tract.—  Wilson  v.  Herbert,  76  Md.  489.  See 
also  Ward  v.  Wolverhampton  Water  Works 
Co.,  41  L.  J.  Ch.  308,  L.  R.  13  Eq.  243. 

6.  Values  Fluctuating.  —  Waterman  v.  Banks, 
144  U.  S.  394,  citiHg  Taylor  v.  Longworth,  14 
Pet.  (U.  S.)  172. 

Premature  Withdrawal  of  Offer. —  Where  no 
notice  of  acceptance  of  the  option  is  given 
within  the  time  limited,  the  offerer  is  not 
liable  in  an  action  for  damages  for  withdraw- 
ing the  offer  before  the  expiration  of  the  time. 
Abbott  v.  76  Land,  etc.,  Co.,  (Cal.  1898)  53  Pac. 
Rep.  445. 
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Party  Has  Whole  of  Last  Day  Named  in  Which  to  Act.  —  Where  the  offeree  has  until 
a  given  day  to  exercise  his  option,  he  has  the  whole  of  such  last  day  specified 
within  which  to  give  notice  of  acceptance.1 

Notice  of  Expiration.  — -  An  option  for  a  given  time  will  expire  by  limitation  at 
the  end  of  the  period,  and  without  any  notice  or  declaration  on  the  part  of 
the  giver  of  the  option.2 

b.  Reasonable  Time. — Where  no  time  limit  is  fixed  by  the  parties, 
acceptance  must  be  made  within  a  reasonable  time.3 

5.  Effect  of  Acceptance.  — ■  By  acceptance  the  obligations  of  both  parties 
become  fixed  —  of  the  one  to  convey,  of  the  other  to  pay  the  purchase  price, 
or  of  both  to  do  respectively  whatever  was  mutually  agreed  upon  when  the 
option  was  given. 1  Where  the  holder  of  the  option  has  complied  with  all  the 
terms  and  performed  all  the  conditions  precedent  as  provided  in  the  contract 
for  the  option,  the  prospective  vendor  will  not  be  allowed  to  defeat  his  right 
to  specific  performance  by  refusing  to  take  all  preliminary  steps  necessary 
to  render  the  option  effectual.5  And  so  generally  an  owner  of  land  who  insists 
upon  a  strict  performance  by  the  grantee  of  all  conditions  precedent  will  not 
be  allowed  himself  to  raise  obstacles  to  complete  performance.6  A  cove- 
nant for  an  option  on  a  certain  portion  of  the  offerer's  land  should  the  offerer 
have  an  offer  from  another  party  for  such  portion,  is  not  violated  by  the  sale 
of  his  entire  property,  including  such  portion,  without  offering  such  parcel  to 
the  holder  of  the  option.7 

VI.  Interest  of  Parties  in  Subject-matter  of  Option.  —  When  a  con- 
tract for  an  option  has  been  made,  questions  sometimes  arise  as  to  the  interest 
of  the  giver  and  the  taker  of  the  option  in  the  property  which  is  the  subject- 
matter  of  such  option.. 

Interest  of  Vendee  under  Contract  of  Sale.  —  When  an  agreement  is  made  for  the 


1.  Veith  v.  McMurtry,  26  Neb.  341;  Hough- 
wout  v.  Boisaubin,  18  N.  J.  Eq.  315.  See 
generally  the  title  Time,  Computation  Of. 

2.  Brooke  v.  Garrod,  3  Kay  &  J.  608,  27  L. 
J.  Ch.  226;  Longworth  v.  Mitchell,  26  Ohio  St. 
334;  Cummings  v.  Lake  Realty  Co.,  86  Wis. 
382. 

Where  a  Purchaser  for  Cash  is  Allowed  to  Take 
Ten  Days  for   Investigation   of  the  Title,  the 

money  becomes  due  on  the  tenth  day,  and 
payment  cannot  be  postponed  without  a  new 
arrangement.  Holhnann  v.  Conlon,  143  Mo. 
369. 

3.  Acceptance  in  Reasonable  Time  —  England. 
—  Orby  v.  Trigg,  0,  Mod.  2;  Baynham  Guy's 
Hospital,  3  Ves.  Jr.  295  ;  Crawford  v.  Toogood, 
13  Ch.  D.  153;  Pegg  v.  Wisden,  16  Beav.  239. 

California.  —  Calanchini  v.  Branstetter,  84 
Cal.  249. 

Illinois.  —  Larmon  v.  Jordan,  56  III.  204. 

Minnesota.  —  Stone  v.  Harmon,  31  Minn.  513. 

Alew  Hampshire.  —  Morse  v.  Bellows,  7  N. 
H.  549,  28  Am.  Dec.  372. 

Neiv  York. — Callin  v.  Green,  (Brooklyn 
City  Ct.  Gen.  T.)  5  N.  Y.  St.  Rep.  866;  Chi- 
cago, etc.,  R.  Co.  v.  Dane,  43  N.  Y.  240;  Fitz- 
patrick  v.  Woodruff,  96  N.  Y.  561. 

Pennsylvania.  —  Girard  College  Pass.  R.  Co. 
v.  13th.  etc.,  Sts.,  R.  Co.,  7  Phila.  (Pa.)  620. 

West  Virginia.  —  Hanly  v.  Watterson,  39 
VV.  Va.  214. 

Where  one  has  the  option  to  repurchase  for 
a  sum  which  can  be  ascertained  only  by  the 
assistance  of  the  purchaser  in  possession,  such 
purchaser  cannot  deprive  the  vendor  of  his 
right  by  withholding  such  assistance  until  the 
time  limit  has  expired.    Ponsford  v.  Hankey, 


2  Giff.  604,  7  Jur.  N.  S.  929,  5  L.  T.  N.  S.  226, 
9  W.  R.  510. 

4.  Effect  of  Acceptance  —  Alabama.  —  Wilks  v. 
Georgia  Pac.  R.  Co.,  79  Ala.  180;  Linn  v.  Mc- 
Lean, 80  Ala.  360;  Ross  v.  Parks,  93  Ala.  153, 
30  Am.  St.  Rep.  47. 

California.  —  Say  ward  v.  Houghton,  119  Cal. 
545;  Stanton  v.  Singleton,  (Cal.  1898)  54  Pac. 
Rep.  587. 

Illinois. — Guyer  v.  Warren,  175  111.  328. 
Massachusetts.  —  O'Brien    v.     Boland,  166 
Mass.  481. 

Michigan. —  Wilcox  v.  Cline,  70  Mich.  517. 
JVc7v  Jersey.  —  Hough wout  v.  Boisaubin,  18 
N.  J.  Eq.  318. 

Tennessee.  —  Bradford  v.  Foster,  87  Tenn.  4. 
Wisconsin.  —  Cheney  v.  Cook,  7  Wis.  413; 
Wall  v.  Minneapolis,  etc..  R.  Co.,  86  Wis.  48. 

Upon  acceptance  of  the  option  the  obligation 
of  the  giver  to  deliver  a  deed  or  to  do  what- 
ever else  he  assumed  to  do,  and  the  obligation 
of  the  holder  of  the  option  to  pay  the  money, 
are  mutual  and  dependent  and  are  to  be 
performed  simultaneously.  Clark  v.  Gordon, 
35  W.  Va.  735,  following  Barrett  v.  McAllister, 
33  W.  Va.  738- 

5.  Ilerrman  v.  Babcock.  103  Ind.  461. 

6.  Clarno  v.  Grayson,  30  Oregon  in. 
Where  the  holder  of  an  option  is  prevented 

by  the  giver  thereof  from  tendering  the  pur- 
chase money,  and  the  latter  conveys  the  land 
to  another,  the  former  is  entitled  to  specific 
performance  against  both  the  covenantor  and 
his  grantee.  Mansfield  v.  Hodgdon,  147  Mass. 
304. 

7.  Collison  v.  Lettsom,  6  Taunt.  224,  1  E.  C. 
L.  365. 
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sale  of  an  estate,  the  vendor  is  considered  as  a  trustee  of  the  estate  sold  for 
the  benefit  of  the  purchaser,  and  the  purchaser  as  a  trustee  of  the  purchase 
money  for  the  vendor.  The  vendee  is  equitably  seized  of  the  estate,  and 
may  therefore  sell  or  charge  it  before  the  execution  of  the  conveyance.1  This 
principle  h  is  been  applied  to  estates  under  contract  of  sale,  although  an  elec- 
ti  mi  to  complete  the  purchase  rests  entirely  with  the  purchaser.'-4 

Want  of  Consideration,  —  A  promise  for  a  conveyance  given  without  considera- 
tion vests  in  the  promisee  no  interest  in  the  land.3 

Conditions  Precedent.  —  And  where  the  right  of  option  depends  upon  the  per- 
formance  of  certain  conditions  no  interest  in  the  subject-matter  vests  until 
such  conditions  have  been  performed.4 

Personal  Nature  of  Contract. — The  rights  acquired  under  a  contract  for  an 
option  do  not  constitute  a  chose  in  action  or  a  transmissible  right  of  property. 
Such  option  is  a  personal  privilege  merely,  and  if  not  exercised  by  the  ances- 
tor will  not  descend  to  his  heirs.5  But  a  lease  containing  an  agreement  by 
the  lessor  to  convey  the  land  to  the  lessee  at  the  expiration  of  the  term,  upon 
the  payment  of  an  agreed  price,  vests  in  the  lessee  a  right  to  purchase  which 
p  isses  with  the  lease  to  his  administrator,  who  may  assign  it,  and  the  assignee 
may  complete  the  purchase  by  the  payment  of  the  price  within  the  time 
limited.* 

Execution  —  Judgment  Lien. — -Such  interest  under  an  option  contract  is  not 
one  that  may  be  levied  upon  and  sold  upon  execution  as  the  property  of  the 
vendee.7  Some  courts  have  even  denied  that  an  option  confers  upon  the 
holder  any  interest  whatever  in  the  subject-matter,  legal  or  equitable.8  But 
an  option  to  purchase  contained  in  a  lease  is,  after  its  exercise,  subject  to  the 
lien  of  a  judgment.9 


1.  Seton  v.  Slade,  7  Ves.  Jr.  265.  See  also 
the  title  Conversion  and  Reconversion,  vol. 
7.  P-  47i- 

2.  Interest  of  Parties.  —  Sikes  v.  Lister,  5  Vin. 
Abr.  541,  pi.  28;  Baden  v.  Pembroke,  2  Vern. 
213;  House  v.  Jackson,  24  Oregon  89;  Kerr  v. 
Day,  14  Pa.  St.  112,  53  Am.  Dec.  526;  Peoples 
St.  R.  Co.  v.  Spencer,  156  Pa.  St.  85,  36  Am. 
St.  Rep.  22;  Berwind  v.  Williams,  172  Pa.  St. 
1;  Prick's  Appeal,  101  Pa.  St.  485;  Barrett  v. 
McAllister,  33  W.  Va.  738. 

A  stipulation  that  one  shall  have  the  priv- 
ilege of  purchasing  at  a  certain  price  is,  in 
equity,  tantamount  to  an  agreement  to  con- 
vey at  that  price.  Havvralty  v.  Warren,  18  N. 
J.  Eq.  124,  90  Am.  Dec.  613. 

Where  an  Option  Is  Held  by  Two,  ihe  exercise 
thereof  by  one  of  the  two  inures  to  the  benefit 
of  the  other,  and  is  presumably  on  their  joint 
account  and  for  their  joint  benefit.  ClarK  v. 
Harmer,  5  App.  Cas.  (D.  C.)  114. 

3.  Consideration.  —  Peacock  v.  Deweese,  73 
Ga.  570;  Mers  v.  Franklin  Ins.  Co.,  68  Mo. 
127.  See  also  supra,  this  title.  Validity  of  Con- 
tract for  Option  —  Consideration. 

4.  Conditions.  —  Richardson  v.  Hardwick, 
106  U.  S.  252;  Waterman  v.  Banks,  144  U.  S. 
391;  Stembridge  v.  Stembridge,  87  Ky.  91. 

It  has  been  held,  however,  that  where  the 
option  is  dependent  upon  the  happening  of  a 
certain  event,  the  holder  thereof  has  such  in- 
terest in  the  land  as  will  entitle  him  to  restrain 
any  dealing  therewith  contravening  such  in- 
terest. Manchester  Ship  Canal  Co,  v.  Man- 
chester Racecourse  Co.,  69  L.  J.  Ch.  850,  (1900) 
2  Ch.  352,  83  L.  T.  N.  S.  274. 

Where  an  option  expired  before  the  perform- 
ance of  a  certain  condition,  it  was  held  that 


one  who  had  been  employed  by  the  holder  of 
the  option  to  help  him  carry  out  such  con- 
dition had  no  claim  against  the  giver  of  the 
option  for  services  performed  for  or  money 
paid  to  the  holderof  such  option.  Cumtnings 
v.  Lake  Realty  Co.,  86  Wis.  382. 

5.  Sutherland  v.  Parkins,  75  111.  338;  New- 
ton v.  Newton,  11  R.  I.  390,  23  Am.  Rep.  476. 

6.  Perkins  v.  Hadsell,  50  111.  216;  Louisville 
Bank  v.  Baumeister,  87  Ky.  6;  Gustin  v. 
Union  School  Dist.,  94  Mich.  502,  34  Am.  St. 
Rep.  361;  House  v.  Jackson,  24  Oregon  89; 
Kerr  v.  Day,  14  Pa.  St.  112,  53  Am.  Dec.  526; 
Napier  v.  Darlington,  70  Pa.  St.  64.  See  also 
the  title  Leases,  vol.  18,  p.  632. 

Where  a  Lease  Contains  a  Promise  to  Buy  the 
Leased  Premises,  and  also  Permission  to  Sublet,  the 
lessee  may  mortgage  the  premises  for  the  term 
of  the  lease,  but  may  not  assign  the  privilege 
of  buying.    Menger  v.  Ward,  87  Tex.  622. 

7.  Provident  L.,  etc.,  Co.  v.  Mills,  91  Fed. 
Rep.  435. 

8.  Bostwick  v.  Hess,  80  111.  138. 

9.  Ely  v.  Beaumont,  5  S.  &  R.  (Pa.)  124. 
Landlord  Receiving  Insurance  Money.  —  Where 

a  tenant  under  a  lease  has  the  option  to  pur- 
chase, and  before  the  exercise  of  the  option 
the  buildings  demised  are  burned,  and  the 
landlord  receives  the  insurance  money,  the 
tenant,  upon  exercising  his  option  to  purchase, 
may  not  set  up  a  claim  to  the  insurance  money 
as  a  part  of  his  purchase.  Edwards  v.  West,  7 
Ch.  D.  858. 

Insurance  Money  Applied  to  Purchase  Price.  — 
Conversely,  where  under  the  terms  of  a  lease 
the  tenant  is  bound  to  insure,  and  has  an 
option  to  purchase,  he  is  entitled,  after  dam- 
age by  fire  and  after  the  exercise  of  his  option, 
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VII.  Right  to  Good  Title.  —  The  holder  of  an  option  has  a  right  at  any 
time  during  the  continuance  thereof  to  call  upon  the  giver  to  convey  a  good 
title  to  the  land  or  other  property  which  he  agreed  to  sell,  and  he  is  not 
required  to  pay  the  purchase  money  until  he  gets  a  good  title.1  And  if  he 
should  refuse  to  accept  the  deed  and  to  pay  the  purchase  money  on  grounds 
sufficient  to  cause  a  prudent  man  to  hesitate,  such  refusal  will  not  defeat  his 
right  to  a  specific  performance  of  the  contract.*  When  the  words  of  the 
option  are  "  shall  have  the  privilege  of  purchasing,"  these  words,  though  not 
so  comprehensive  as  a  positive  agreement  to  convey  the  fee,  are  yet  sufficient 
in  equity  to  entitle  the  complainant  to  the  conveyance  of  all  the  estate  of  the 
vendor  at  the  time  of  the  contract.3 

VIII.  Covenant  for  Option  Runs  with  Land.  —  A  covenant  by  which  one 
undertakes  for  himself,  his  heirs  and  assigns,  to  grant  an  option  upon  certain 
specified  terms  is  not  a  personal  or  collateral  covenant,  but  relates  to  and 
runs  with  the  land,  and  will  bind  the  covenantor's  assignee.4 

IX.  Equitable  Conversion  through  Option.  —  The  principle  that  equity 
considers  as  done  that  which  ought  to  have  been  done  has  been  applied  to 
cases  of  options  so  as  to  work  a  conversion  of  real  estate  into  personalty.  A 
familiar  example  of  the  way  in  which  the  principle  operates  is  seen  in  the 
case  of  a  lease  containing  an  option  to  purchase  the  demised  premises.  Hav- 
ing devised  his  real  estate,  the  lessor  dies,  and  the  lessee  or  his  assignee  elects 
to  purchase  the  premises.  The  election  is  referred  back  to  the  original  agree- 
ment, and  the  purchase  money  is  deemed  a  part  of  the  personal  estate  of  the 
lessor,  and  will  pass  to  the  administrator  and  not  to  the  heirs.5  And  so 
where  the  testator  devises  a  specific  estate  and  bequeaths  the  personal  residue 
to  others,  and  afterwards  gives  an  option  upon  the  devised  estate,  the  exercise 
of  the  option  after  his  death  will  convert  the  real  property  into  personalty  and 
throw  it  to  the  residuary  legatees.6  So,  too,  the  rent  of  property  subject  to 
an  option  will  go,  before  the  election  to  purchase,  to  the  heir,  but  afterwards 
to  the  personal  representatives.7 

X.  Remedies.  —  Where  either  party  to  a  contract  for  an  option  refuses  to 
perform  according  to  agreement,  the  other  may  go  into  a  court  of  equity  and 
ask  for  specific  performance  of  the  contract.  The  principles  upon  which  such 
equitable  remedy  is  granted  are  the  same  here  as  in  other  contracts.8  Another 


to  have  ihe  insurance  money  collected  under  a 
policy  issued  to  him  and  also  under  a  policy 
issued  to  the  lessor  applied  in  part  payment 
of  the  purchase  price.  Reynard  v.  Arnold,  L. 
R.  10  Ch.  386. 

Where  the  Vendor  of  Land  Agrees  to  Buy  the 
Land  Back  at  the  Option  of  the  Vendee  within  a 
certain  time  and  at  a  certain  price,  such  ven- 
dee, upon  notifying  the  vendor  to  make  the 
purchase  and  upon  tendering  the  deed,  may 
maintain  a  suit  for  the  stipulated  price. 
Brown  v.  Slee,  103  U.  S.  82S. 

Rents  —  Purchase  Money.  —  Where  a  tenant 
has  the  option  to  buy,  the  rents  until  the 
option  is  exercised  belong  to  the  heir,  but  after 
its  exercise  conversion  takes  place  and  the 
purchase  money  belongs  to  the  personal  rep- 
resentative. Townley  v.  Bedwell,  14  Ves.  Jr. 
591- 

1.  Welshman  v.  Spinks,  5  L.  T.  N.  S.  385; 
Burks  v.  Davies,  85  Cal.  110,  20  Am.  St.  Rep. 
213;  Matter  of  Hunter,  1  Edw.  (N.  Y.)  1. 

2.  Watson  v.  Coast,  35  W.  Va.  463. 

3.  Hawralty  v.  Warren,  18  N.  J.  Eq.  124,  go 
Am.  Dec.  613. 

4.  Covenant  Runs  with  the  Land.  —  Shclburne 
v.    Biddulph,  6  Bro.  P.  C.  (Toml.  ed.)  363; 


Albert  Brick,  etc.,  Co.  v.  Nelson,  27  N.  Brims. 
276;  Irvin  v.  Simonds,  n  N.  Brims.  190; 
Laffan  v.  Naglee,  9  Cal.  662,  70  Am.  Dec. 
678. 

5.  Equitable  Conversion. —  Ripley  v.  Water- 
worth,  7  Ves.  Jr.  436;  Knollys  v.  Shepherd, 
cited  in  Wall  v.  Bright,  1  Jac.  &  W.  479.  See 
also  Ihe  title  Conversion  and  Reconversion, 
vol.  7,  p.  471.  See,  however,  Emuss  v.  Smith, 
2  De  G.  &  Sm.  722;  Houghton  v.  Houghton, 
11  Sim.  491. 

6.  Weeding  v.  Weeding,  1  Johns.  &  H.  424. 
Of  course  the  testator  may  indicate  in  his 

will  an  intention  to  prevent  the  conversion. 
In  re  Pyle,  (1895)  1  Ch.  724. 

7.  Townley  v.  Bedwell.  14  Ves.  Jr.  591. 

8.  See  the  title  Specific  Performance. 

"  An  option  to  buy  or  sell  a  town  lot  may 
be  valuable  when  the  party  can  have  the  con- 
tract specifically  enforced,  but  if  he  cannot  do 
this,  and  must  resort  to  an  action  at  law  for 
damages,  his  option  in  most  cases  will  be  of 
little  or  no  value.  No  man  of  any  experience 
in  the  law  would  esteem  an  option  on  a  law- 
suit for  an  uncertain  measure  of  damages  as 
of  any  value."  Watts  v.  Kcllar,  56  Fed. 
Rep.  1. 
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Definition!. 


remedy  open  to  the  party  injured  is  an  action  for  damages.  The  ordinary 
principles  controlling  actions  for  breach  of  contracts  are  then  applied.1  The 
measure-  of  damages  in  such  a  case  may  be  the  price  named  in  the  option 
com i. tet.  regardless  of  the  value  of  the  land  at  the  time  when  such  option  is 

exercised," 


OR.  (As  to  when  "or"  is  read  "and,"  and  vice  versa,  see  And,  vol.  2, 
P-  333-    For  the  use  of  the  word  "or"  in  indictments,  see  the  title  INDICT- 

ments,  Informations,  and  Complaints,  io  Encyc.  of  Pl.  and  Pr.  536.) 

—  "Or,"  m  its  ordinary  signification,  corresponds  to  "  either,"  meaning  one 
or  the  other  of  two,  but  not  both,3  and  is  prima  facie  either  an  alternative 
or  a  substitutionary  word.'1  But  it  is  not  always  disjunctive  ;  it  is  sometimes 
interpretative  or  expository  of  the  preceding  word  ;  it  may  be  taken  to  indi- 
cate an  intention  to  refer  to  the  one  phrase  in  explanation  of  the  other.5 


1.  Dambmann  v.  Riuler,  70  Md.  380,  14  Am. 
St.  Rep.  364;  Congregation,  etc.,  v.  Gerbert, 
57  N.  J.  L.  395;  Yerkes  v.  Richards,  153  Pa. 
St.  646,  34  Am.  St.  Rep.  721. 

2.  Goodpaster  v.  Porter,  11  Iowa  161. 

3.  Douglass  v.  Eyre,  Gilp.  (U.  S.)  147. 

4.  Alternative  —  England,  —  Goodright  ti. 
Richards:>:i,  3  T.  R.  462;  Seaton  v.  Seaton,  13 
App.  Cas.  68;  Prince  v.  Nicholson,  5  Taunt. 
333;  Doe  v.  Dixon,  9  East  15 ;  Dann  v.  Spurrier, 
3  B  &  P.  399;  Elliott  v.  Turner,  2  C.  B.  446, 
52  E.  C.  L.  446;  Powell  v.  Smith,  L.  R.  14  Eq. 
85;  Alexander  v.  Vanderzee,  L.  R.  7C.  P.  530; 
Ashforth  v.  Redford,  L.  R.  9  C.  P.  20;  Reed  v. 
Kilburn  Co-operative  Soc,  L.  R.  ro  Q.  B.  264; 
Morice  v.  Durham,  9  Ves.  Jr.  399,  10  Ves.  Jr. 
522;  Price  v.  Dyer,  17  Ves.  Jr.  356;  In  re 
Jarman,  8  Ch.  D.  584;  In  re  Sampson,  25  Ch. 
D.  482;  In  ?v  Sutton,  28  Ch.  D.  464;  Ellis  v. 
Selbv,  7  Sim.  352,  4  L.  J.  Ch.  69. 

Alabama.  —  State  Murphy,  6  Ala.  851 ;  Giv- 
ens  v.  Kendrick,  15  Ala.  651. 

Kentucky. — Vance  v.  Gray,  9  Bush  (Ky.) 
658. 

Maryland.  —  Reiff  v.  Slrite,  54  Md.  304. 
Missouri.  —  State  v.  Freeze,  30  Mo.  App.  347. 
New  Jersey.  —  White  v.  Hunt,  6  N.  J.  L.  418. 
Rhode  Island.  —  State  r.  Carver,  12  R.  I.  285. 

Vermont.  —  State  v.  Ward,  60  Vt.  142. 

Wyoming.  —  Slaymaker  v.  Phillips,  5  Wyo. 
471. 

Fine  or  Imprisonment. —  The  power  given  by 
section  3  of  the  Licensing  Act,  1872  (35  &  36 
Vict.,  c.  94),  to  inflict  a  fine  or  to  imprison, 
is  in  the  alternative,  and  or  is  not  to  be  read 
"  or  in  default  of  paying  the  fine;"  therefore, 
a  conviction  imposing  a  fine,  or,  in  default  of 
payment,  imprisonment,  is  bad.  A'e  Brown, 
3  Q.  B.  D.  545;  In  re  Clew,  8  Q.  B.  D.  511. 

Discretion.  —  A  power  to  appoint  to  certain 
persons  "  or  their  children  "  gives  a  discre- 
tion.   Longmore  v.  Broom,  7  Ves.  Jr.  124. 

The  power  of  justices  of  the  peace  to  order  a 
person  to  comply  with  specified  health  requi- 
sitions, "  or  otherwise  to  abate  the  nuisance," 
was  held  to  give  to  the  justices  the  alternati  ve, 
and  not  tocompel  them  to  make  an  alternati  ve 
order.  Whitaker  v  Derby,  55  L.  J.  M.  C.  8, 
50  J.  P.  357,  2  Times  Rep.  68.  dissenting  from 
Exp.  Whitchurch,  6  Q.  B.  D.  545.  See  also 
Ex  p.  Saunders,  n  Q.  B.  D.  191;  Reg.  v. 
Llewellyn,  13  Q.  B.  D.  681. 

Wills.  (See  also  the  title  Wills.) — In  a 
testamentary  gift  to  a  class  or  their  heirs, 


issue,  children,  or  descendants,  the  word  or  is 
substitutionary.  Matter  of  Paton,  in  N.  Y. 
480.  See  also/«  re  Sibley,  5  Ch.  D.  494;  In  re 
Webster,  23  Ch.  D.  737;  New  Haven  Yorng 
Men's  Inst.  v.  New  Haven,  60  Conn.  321; 
O'Rourke  v.  Beard,  151  Mass.  9:  Brasher  v. 
Marsh,  15  Ohio  St.  112;  Stook's  Appeal,  20 
Pa.  St.  352. 

Putin  Drakes.  Drake,  134  N.  Y.  220,  it  was 
held  that  where  a  power  was  given  to  a  donee 
to  appoint  property  to  "  all,  any,  or  either  "  of 
several  persons  named,  or  to  "  all,  any,  or 
either  "of  their  lawful  issue,  the  word  or,  in 
the  absence  of  any  indication  of  a  contrary  in- 
tent, had  a  discretionary,  not  a  substitutional, 
import. 

In  Hanna  v.  Raynolds,  16  U.  S.  App.  700,  it 
was  said:  "  The  vice  chancellor,  among  other 
things,  said:  '  This  fund,  if  it  be  given  at  all, 
is  given  collectively,  and  not  distributively,  for 
the  maintenance  and  support  of  the  son  and 
any  wife  and  child  or  children  he  may  have. 
The  word  or,  there,  is  merely  addressed  to 
children,  collectively,  as  the  substitute  for  a 
single  child.  It  is  not  a  word  of  distribution 
which  separates  the  son  from  the  wife,  or  the 
wife  from  the  child.'  " 

An  alternative  bequest  is  good,  e.  g.,  a  gift 
to  A  B  "  of  £50  or  £100,"  the  option  being 
with  the  legatee.  1  Jarman  on  Wills  (6th  ed.) 
329,  citing  Seale  v.  Scale,  1  P.  Wms.  290;  Hag- 
gar  v.  Neatby,  Kay  379,  23  L.  J.  Ch.  455; 
Philipps  v.  Chamberlaine,  4  Ves.  jr.  51.  But 
quare,  where  the  person  to  take  is  in  the 
alternative.  See  1  Jarman  on  Wills  (6th  ed.) 
342-347. 

5.  Not  Always  Disjunctive. —  Hills  v.  London 
Gas  Light  Co..  5  H.  &  N.  312;  Arthur  v. 
Gumming,  91  U.  S.  362 ;  Weilbacher  v.  Meiritt, 
37  Fed.  Rep.  87.  See,  however,  Hills  v. 
Evans,  31  L.  J.  Ch.  466. 

"Or  "in  Sense  of  "To  Wit."— -The  disjunctive 
or  is  often  used  in  statutes  in  the  sense  of  "  to 
wit,"  or  "  that  is  to  say,"  in  explanation  of 
what  precedes.  People  v.  Nordheim,  99  111. 
560;  Blemer  v.  People,  76  111.  265;  Brown  v. 
Com.  8  Mass.  59;  Com.  v.  Grey,  2  Gray  (Mass.) 
502;  State  v.  Gilbert,  13  Vt.  647;  Morgan  v. 
Com.,  7  Gratt.  (Va.)  592;  Clifford  v.  State,  29 
Wis.  327. 

"  Or  "  and  "  To  Wit "  Distinguished.  —  A  stat- 
ute provided  that  no  person  should  sell  or  have 
in  his  possession  with  intent  lo  sell  adulterated 
milk,  or  milk  to  which  water  or  any  foreign 
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Definitions. 


ORCHARD.  —  The  term  "  orchard  "  signifies  an  inclosure  or  assemblage  of 
fruit-bearing  or  nut-bearing  trees.1 

ORDAIN.  —  To  ordain,  according  to  the  etymology  and  general  use  of  the 
term,  signifies  to  appoint;  to  institute;  to  clothe  with  authority.  When  the 
word  is  applied  to  a  clergyman,  it  means  that  he  has  been  invested  with  min- 
isterial functions,  or  sacerdotal  power.2 

Or  Any  Other.  —  Where  a  widow  executed  a 
power  of  attorney  authorizing  the  grantee  of 
the  power  to  demand  the  assignment  of  hei 
dower  "  in  any  and  all  of  the  before-mentioned 
premises  or  any  other,"  no  premises  whatever 
being  mentioned  in  the  instrument,  it  was 
held  thai  the  term  "or  any  other  "  added 
nothing  to  the  meaning  of  the  work  "  prem- 
ises "  in  the  paper.  Sloan  v.  Whitman,  5 
Cush.  (Mass.)  532. 

Or  —  Ejusdera  Generis. —  Powell  v.  Kempton 
Park  Racecourse  Co  ,  (1897)  2  Q.  B  242;  and 
see  Other, post;  Otherwise,/^/. 

1.  Orchard.  —  Atty.-Gen.  v.  Judges,  38  Cal. 
296. 

In  Wilson  v.  Creekmore,  (Ky.  1894)  27  S.  W. 
Rep.  809,  it  was  held  that  a  field  once  used  as 
an  orchard,  but  in  which  most  of  the  trees 
were  dead  and  none  bore  fruit,  was  not  an 
orchard  within  the  meaning  of  a  statute  for- 
bidding the  opening  of  a  highway  through  an 
orchard. 


substance  had  been  added,  or  milk  produced 
from  cows  fed  on  the  refuse  of  distilleries  or 
from  sick  or  diseased  cows.  The  court  held 
thai  the  word  or  wa5  not  used  in  the  sense  of 
"to  wit,"  as  contended  by  the  defendant,  but 
that  the  section  described  several  offenses,  its 
purpose  being  to  prohibit  the  sale  of  impure 
milk  and  milk  of  an  inferior  quality.  Com.  v. 
Keenan,  139  Mass.  193.  See  also  Com.  v. 
Luscomb,  130  Mass.  42;  Com.  v.  Evans,  132 
Mass.  11.  And  see  the  title  Adulteration, 
vol.  1,  p.  738. 

"Agent  or  Surveyor."  —  In  an  appointment 
of  a  person  to  act  as  "  agent  or  surveyor  "  of 
a  fire-insurance  company,  the  term  "  sur- 
veyor"  cannot  be  taken  as  limiting  the  word 
"  agent."  Lycoming  F.  Ins.  Co.  v.  Wood- 
worth,  83  Pa.  St.  223. 

"Or"  Read  "Nor."  —  In  Maylone  v.  St.  Paul, 
40  Minn.  406,  the  word  or  in  a  statute  limiting 
the  time  for  bringing  actions  against  a  city 
was  read  "  nor  "  to  effectuate  the  clear  intent 
of  the  legislature. 

Or  and  On  — "Or"  Read  "  On."  —  Levering  v. 
Philadelphia,  etc.,  R.  Co..  8  W.  &  S.  (Pa.)  459. 

'  Or  Whatever  May  Remain,"  as  used  in  a 
residuary  clause  in  a  will,  was  held  in  Little 
v.  Giles,  25  Neb.  314,  to  apply  to  both  real 
and  personal  property. 


2.  Ordain.  —  Kibbe  v.  Antram,  4  Conn.  139; 
Baker  v.  Fales,  16  Mass.  512. 

In  Matter  of  Reinhait,  9  Ohio  Dec.  441,  it 
was  held  that  the  term  "  ordained  minister," 
in  the  marriage  laws  of  Ohio,  had  no  regard  to 
any  particular  form  of  administering  the  mar- 
riage rite  or  any  special  form  of  ceremony. 
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IV.  Eights  of  Original  Parties,  940. 

1 .  Drawer's  Liability  to  Payee,  940. 

2.  Payee's  Right  of  Action  Against  Drawee  —  Acceptance,  941. 

3.  Drawee's  Right  of  Action  Against  Drawer,  941. 

4.  Order  or  Acceptance  Conditional,  941. 

V.  Assignment  of  Order  and  Its  Incidents,  942. 

VI.  New  Promise  Within  Statute  of  Limitations,  942. 

CROSS-REFERENCES. 

As  to  particular  species  of  paper  known  as  orders,  see  the  titles  MUNICIPAL  SECU- 
RITIES, ante,  p.  13;  STORE-OR DER  ACTS. 

As  to  orders  of  court,  see  the  title  ORDERS,  15  Encyc.  of  Pl.  and  Pr.  315. 

For  the  forgery  of  orders,  see  the  title  F'ORGER  Y,  vol.  13,  p.  1081. 

As  to  the  transfer  of  paper  payable  to  order,  see  the  title  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES,  vol.  4,  p.  65. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  following  titles  in  this  work:  AMBIGUITY,  vol.  2,  p.  287;  CONTRACTS, 
vol.  7,  p.  88;  INTERPRETATION  AND  CONSTRUCTION,  vol.  17, 
p.  r;  LETTERS  OF  CREDIT,  vol.  18,  p.  831;  MISTAKE,  vol.  20,  p.  805; 
PAROL  EVIDENCE;  and  the  cross-references  throughout  this  title. 

I.  Scope  of  Title  and  Definitions.  —  The  Purpose  of  This  Title  is  to  collect  some 
of  the  general  principles  regulating  orders  for  money  and  property  and  to 
furnish  cross-references  to  the  places  whereunder  the  authorities  are  fully 
treated.1 

Definition.  —  The  word  "  order  "  is  not  a  term  of  art,  and  its  semi-technical 
uses  in  connection  with  various  qualifying  expressions  have  been  explained. 
As  the  term  is  used  herein,  orders  are  written  directions  or  commands  to  pay 
or  to  deliver  property.2  The  word  is  also  denned  sometimes  to  mean  an 
informal  bill  of  exchange  or  letter  of  request  requiring  the  person  so  addressed 
to  deliver  property  belonging  to  the  writer  to  a  third  person  on  account  of 
the  writer,3  and  sometimes  an  informal  bill  of  exchange  for  the  delivery  of 
money.4 

1.  See  the  table  of  cross-references  given  at  Distinguished-  from  Bill  of  Exchange  or  Draft. 
the  beginning  of  this  title.  — In  the  case  just  cited  an  order  was  dis- 

2.  Order  as  Instrument  for  Delivery  of  Goods  or  tinguished  from  a  bill  of  exchange  or  draft  on 
Money. — Cent.  Diet. ;  State  v.  Nevins, 23  Vt.  519.      the  ground  that  these  instruments  must  be 

An  order  is  a  brief  note  resembling  a  single  payable  in  money  (see  the  title  Bills  of  Ex- 
bill  of  exchange,  requesting  the  payment  of  change  and  Promissory  Notes,  vol.  4,  p.  76; 
money  or  the  delivery  of  personalty  to  the  and  see  Draft,  vol.  10,  p.  218),  while  an  order 
bearer  of  the  note.    Carr  v.  Summerfield,  47      is  pavahle  in  goods. 

W.  Va.  178.  4.  Defined  as  Instrument  for  Payment  of  Money. 

3.  Order  Defined  as  Instrument  for  Delivery  of  — An  order  is  frequently  a  sort  of  informal 
Goods.  —  Bou v.  L.  Diet. ;  Hinnemann  v.  Rosen-  bill  of  exchange.  Rogers  v.  Durant,  140  U. 
back,  39  N.  Y.  100.  S.  303. 
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From  Possession  of  Order  by  Drawee. 


In  a  Statute  or  Contract,  interpretations  given  to  the  word  "  order  "  will  be  found 
in  the  note  hereto.1 

II.  Presumptions  —  1.  No  Presumption  of  Consideration.  —  In  the  absence 
of  special  statute,2  unless  an  order  has  the  requisites  of  a  bill  of  exchange  3 
there  is  no  presumption  that  it  is  founded  on  valuable  consideration.4 

2.  As  to  Relations  Between  Parties.  —  But  while  an  order  does  not  import  a 
consideration  in  itself,  it  may,  in  an  action  of  assumpsit,  be  prima  facie  evi- 
dence from  which  the  relation  of  debtor  and  creditor  may  be  inferred  between 
the  parties  thereto.  But  of  course  the  circumstances  of  the  transaction  may 
rebut  this  presumption.* 

3.  From  Possession  of  Order  by  Drawee.  —  The  possession  of  the  order  by 
the  drawee  is  prima  facie  evidence  as  against  the  drawer  in  an  action  of 
assumpsit  that  money  was  advanced  thereon  in  accordance  with  its  terms.6 

1.  "Order"    in   Statute   and  Contract  —  Not 

Necessarily  ATegotiable.  —  Where  by  statute  a 
notarial  protest  is  made  evidence  of  a  demand 
in  case  of  "  any  bill  of  exchange,  note,  or 
order,"  the  word  "  order  "  includes  an  order 
payable  "  in  exchange  "  and  upon  a  con- 
tingency.   Dakin  v.  Graves,  48  N.  H.  45. 

May  Be  Verbal.  —  Where  one  promises  in 
wtiting  to  deliver  certain  securities  "  by  an 
order  "  from  the  person  depositing  the  securi- 
ties, any  express  direction  from  the  depositor, 
though  merely  verbal,  is  a  sufficient  compli- 
ance with  the  contract.  Treat  v.  Stanton,  14 
Conn.  445. 

Interpretation  -.villi  Reference  to  Custom  of 
Trade.  —  Where  the  defendant  promised  to 
pay  to  the  plaintiff  a  certain  sum  for  "  every 
order  obtained  "  by  him  for  a  subscription 
publication,  it  was  held  to  be  permissible  to 
show  that  the  word  "  order"  was  understood 
in  the  subscription-book  business  to  mean  an 
order  under  which  a  certain  number  of  vol- 
umes of  the  work  were  taken  and  paid  for. 
Newhall  v.  Appleton,  114  N.  Y.  140. 

Order,  Within  a  Statute  Defining  Forgery, 
includes  requisitions  or  requests  for  money 
or  other  things.  Hoskins  v.  Slate,  11  Ga.  92; 
State  v.  Nevins,  23  Vt.  519.  See  also  the  title 
Forgery,  vol.  13,  p.  1094. 

I)i  a  Statute  of  Limitations  the  word  "  orders  " 
raav  include  checks.  Rogers  v.  Durant,  140 
U.  S.  302. 

2.  See  the  title  Consideration,  vol.  6,  p.  762. 

3.  For  the  Requisites  of  a  Bill  of  Exchange,  see 
the  title  Bills  oe  Exchange  and  Promissory 
Notes,  vol.  4,  p.  65. 

4.  This  presumption  is  limited  to  bills  and 
notes.  Story  on  Bills  of  Exchange  (4th  ed.), 
§  178;  Story  on  Promissory  Notes  (7th  ed.), 
§  181.  See  the  titles  Bills  oe  Exchange  and 
Promissory  Notes,  vol.  4,  p.  186;  Considera- 
tion, vol.  6,  p.  762. 

In  cases  of  orders  payable  out  of  a  particu- 
lar fund  (Curry  v.  Shelby.  90  Ala.  277 ;  Averett 
v.  Booker,  15  Gratt.  (Va.)  163,  76  Am.  Dec. 
203),  or  in  chattels  (Sears  v.  Lawrence,  15 
Gray  (Mass.)  267),  sufficient  consideration  must 
be  averred  and  proved.  See  also  Johnson  v. 
Warden,  1  Shannon  Tenn.  Cas.  670,  and  com- 
pare Brooks  v.  Brady,  53  111.  App.  156. 

An  order  may  be  nonnegotiable  and  yet 
fulfil  the  requisites  of  a  bill  of  exchange 
and  so  import  a  consideration.  Child  v. 
Moore,  6  N.  H.  33.  See  also  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
80,  187. 


5.  Deduction  of  Parties'  Relation  from  Giving 
of  Orders  —  Drawer  and  Drawee.  —  When  one 
delivers  to  another  an  order  on  a  third  person 
to  pay  a  specified  sum  of  money  to  the  person 
to  whom  the  order  is  given,  the  natural  impoit 
of  the  transaction  is  that  the  drawee  is  in- 
debted to  the  drawer  in  the  sum  mentioned  in 
the  order  and  that  it  was  given  to  the  payee  as 
a  means  of  paying  or  securing  the  payment  of 
his  debt.  Manchester  v.  Braedner,  107  N.  Y. 
346,  1  Am.  St.  Rep.  829,  eitingBogen  v.  Morse, 
1  N.  Y.  377.  In  the  case  set  out  there  was 
oral  evidence  "  fully  corroborating  the  in- 
ferences deducible  from  the  orders  them- 
selves." To  the  same  effect  is  Bradley  v. 
M'Clellan,  3  Yerg.  (Tenn.)  301.  Note  also  the 
presumption  which  arises  upon  the  drawing  of 
a  bill  o(  exchange  that  the  drawee  has  funds 
of  the  drawer  in  his  hands.  See  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  187,  note. 

Drainer  and  Payee.  - —  The  giving  of  an  order 
is  a  prima  facie  acknowledgment  that  the 
drawer  is  indebted  to  the  payee,  and  may 
therefore  be  given  in  evidence  of  the  original 
cause  of  action,  if  the  order  is  not  paid. 
Spangler  v.  McDaniel,  3  Ind.  275;  Gallagher 
v.  Raleigh,  7  Ind.  1;  Curie  v.  Beers,  3  J.  J. 
Marsh.  (Ky.)  170;  Manchester-'.  Braedner,  107 
N.  Y.  346,  1  Am.  St.  Rep.  829;  Cook  v.  Beech, 
10  Humph.  (Tenn.)  412.  See  also  Mershon  v. 
Withers,  1  Bibb  (Ky.)  503;  and  sec  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  136,  187,  note. 

In  Smith  v.  Poor,  37  Me.  462,  it  was  held 
that  the  inference  from  an  order  is  that  it  was 
given  for  a  consideration  paid  or  secured  at 
the  time  to  the  drawer,  and  therefore  its  intro- 
duction in  evidence  does  not  avail  the  drawer 
in  an  action  for  the  consideration  against  the 
payee. 

When  the  Consideration  Is  Acknowledged  in  the 
Order,  it  may  be  introduced  as  prima  facie  evi- 
dence. See  the  title  Consideration,  vol.  6,  p. 
765. 

6.  Inference  from  Possession  of  Order  by  Drawee. 

—  Lane  v.  Farmer,  13  Ark.  63. 

In  Blount  v.  Starkey,  Tayl.  (1  N.  Car.)  no, 
it  was  especially  ruled  that  an  order  for  the 
delivery  of  goods  under  the  same  circum- 
stances is  not  such  evidence,  but  additional 
evidence  must  be  given. 

So  in  Price  v.  Justrobe,  Harp.  L.  (S.  Car.) 
in,  it  was  held  that  possession  of  orders  for 
goods  by  the  drawee  was  not  sufficient  evi- 
dence of  the  delivery  of  the  goods,  as  the 
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Rights  of  Original  Parties. 


4.  As  to   Credit.       The  Presumption  Is  that  the  Credit  Was  Given  to  the  Drawer  of  an 

order  if  the  drawee  accepts  it  and  thereupon  proceeds  to  pay  the  amount  of 
the  order  to  the  person  in  whose  favor  it  is  drawn,  unless  the  holder  by  some 
acts  of  his  own  renders  himself  liable.1 

Ill  Orders  as  Assignments  of  Property  —  1.  In  General.  —  An  order  for 
value  for  the  whole  or  a  part  of  a  particular  fund,  or  of  particular  personal 
property  in  the  hands  of  the  drawee  as  debtor  or  bailee  of  the  drawer,  is  per 
se  an  equil  able  assignment  to  the  payee,  although  not  accepted  by  the  drawer.2 

2.  Revocability.  -  Such  an  order,  being  an  assignment,  cannot  be  revoked 
without  the  holder's  consent  3  even  though  unaccepted  ;  4  but  bills  of  exchange 
and  ch  :cks,  tiot  being  assignments,  may  be  revoked  until  accepted  or  paid.5 

Absence  of  Consideration.  —  If  an  order  for  property  is  without  consideration, 
that  is,  if  it  is  a  gift  from  the  drawer  to  the  drawee,  it  is,  like  other  gifts, 
r  oc  ible;  8  but  it  has  been  held  that  a  gift  of  money  in  the  hands  of  a  third 
person  was  sufficiently  perfected  by  the  delivery  to  the  donee  of  a  written 
assign  nent  or  chose  in  action  sufficient  for  a  complete  control  of  the  fund.7 

IV.  Rights  of  Original  Parties  —  1.  Drawer's  Liability  to  Payee.  —  The 
drawer  of  an  order  payable  in  chattels  or  out  of  a  particular  fund  does  not 
undertake  that  he  will  pay  the  amount  of  the  order  in  case  the  drawee  refuses 
or  fails  to  comply  therewith,  and  the  rules  as  to  diligence  in  presentment,  etc., 
which  apply  to  bills  of  exchange  have  no  application  to  such  orders.8  No 
suit  can,  therefore,  be  maintained  by  the  payee  against  the  drawer  upon  an 
instrument  of  this  character;  the  payee  is  the  mere  assignee  of  the  property, 
and  if  he  fails  to  receive  it  his  remedy  is  an  action  on  the  original  considera- 
tion or  cause  of  action  against  the  drawer.9 


drawee  was  a  merchant  presumed  to  keep  reg- 
ular books 

Yet  in  Kincaid  v.  Kincaid,  8  Humph.  (Tenn  ) 
17,  the  principle  was  applied  to  an  order  for 
goods,  and  2  Greenleaf  on  Evidence,  §  1 14,  was 
relied  on,  whose  only  authority  is  the  North 
Carolina  case  cited  supra,  this  note. 

In  these  cases  the  presumption  arises  not  on 
the  instrument,  but  from  the  possession  of  the 
instrument. 

1.  Presumption  as  to  Credit.  —  Camp  v.  Sadler, 
22  Neb.  732. 

2.  Order  for  Value  an  Assignment.  —  The  Elm- 
bank,  72  Fed  Rep.  610;  Stevenson  v.  Kyle, 
42  W.  Va.  220,  57  Am.  St.  Rep.  854. 

Orders  Drawn  on  Particular  Funds.  —  Parker 
v.  Syracuse,  31  N.  Y.  376;  Foster  v.  Dayton, 
10  Daly  (N.  Y.)  225.  And  see  the  titles 
Assignments,  vol.  2,  p.  1059;  Landlord  and 
Tenant,  vol.  18,  p.  286. 

Order  Drawn  on  Bailee  for  Properly.  —  Barse 
v.  Morton,  43  Hun  (N.  Y.)  479.  See  also  the 
titles  Bailments  vol.  3,  p.  758,  note  2;  Car- 
riers of  Goods,  vol.  5,  p.  199. 

Orders  Given  to  Drawer's  Agent.  —  See  the  til  le 
Assignments,  vol.  2  p.  1061. 

As  to  Partial  Assignments,  see  the  titles 
Assignments,  vol.  2,  p.  1069:  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  278. 

Necessity  for  Consideration  in  Assignment.  — 
See  the  title  Assignments,  vol.  2,  p.  1073. 
And  see  infra,  this  title,  Pights  of  Original 
Parties  —  Payee's  Right  of  Action  Against 
Drawee  —  Acceptance,  paragraph  Consideration 
for  Acceptor  s  Promise. 

3.  Revocability.  —  Barse  v.  Morton,  43  Hun 
(N.  Y.)  479.  And  see  the  title  Assignments, 
vol.  2,  p.  1088. 

4.  Carr  v.  Summerfield,  47  W.  Va.  179. 

5.  Bills  of  Exchange  and  Checks,  —  As  to  bills 


of  exchange,  see  the  title  Assignments,  vol.  2, 
pp.  1062,  1072.  The  rule  is  statutory  in  some 
jurisdictions.  English  Bills  of  Exch.  Act,  1882, 
§53;  American  Neg.  Instr.  Law,  §  127  (Gen. 
Laws  N.  Y.,  c.  50,  §  211).  See  also  as  to  the 
obligation  of  drawer  and  drawee,  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  469,  483. 

As  to  checks,  see  the  titles  Assignments, 
vol.  2,  p.  1064,  1072;  Checks,  vol.  5,  p.  1061 
et  sea.,  where  it  will  be  noted  that  a  contrary 
doctrine  prevails  in  a  few  states.  The  majority 
doctrine  is  the  statutory  rule  in  many  jurisdic- 
tions. English  Bills  of  Exch.  Act,  1882,  53, 
73.  75:  American  Neg.  Instr.  Law,  §  189 
(Gen.  Laws  N.  Y.,  c.  50,  §  325). 

6.  See  the  title  Gifts,  vol.  14,  p.  1024  et  sea. 

7.  See  the  title  Gifts,  vol.  14,  p.  1022  et  seq. 

8.  Order  for  Money  Out  of  Particular  Fund.  — 
Curry  v.  Shelby,  go  Ala.  277;  Averett  v. 
Booker,  15  Gratt.  (Va.)  163,  76  Am.  Dec.  203. 

Order  Payable  in  Chattels.  —  Coyle  v.  Satter- 
vvhite,  4  T.  B.  Mon.  (Ky.)  124;  Sears  v.  Law- 
rence, 15  Gray  (Mass.)  269;  Hyland  v.  Blodg- 
elt,  9  Oregon  166,  42  Am.  Rep.  799. 

By  Statute  the  Rules  Requiring  Diligence  may 
apply,  but  not  at  the  common  law.  Porter  v. 
Dillahunty,  8  Humph.  (Tenn.)  570;  Cook  v. 
Beech,  10  Humph.  (Tenn.)  412;  Lancaster 
v.  Atendell,  2  Heisk.  (Tenn.)  434.;  Harwell  v. 
M'Culloch,  2  Overt.  (Tenn.)  275 

9.  No  Right  of  Action  on  Order,  but  on  Con- 
sideration.—  Nichols  v.  Davis,  1  Bibb  (Ky.) 
490;  Mershon  v.  Withers,  1  Bibb  (Ky.)  503; 
and  see  the  cases  cited  in  the  preceding  note. 
Compare  Jolliffe  v.  Higgins,  6  Munf.  (Va.)  3 
(somewhat  insufficiently  reported). 

In  some  jurisdictions  the  assignee  may,  in 
case  of  an  assignment  of  a  chose  in  action, 
have  his  action  against  the  assignor,  if  the 
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2.  Payee's  Right  of  Action  Against  Drawee  — Acceptance.  —  In  order  to  give 
to  the  payee  a  right  of  action  against  the  drawee  of  an  order  payable  out  of 
a  particular  fund  or  in  chattels,  the  order  must  have  been  brought  to  the 
notice  of  the  drawee,  and  he  must  have  promised  the  payee  to  pay  the  order 
or  to  make  the  delivery  required  thereby,  i.  c,  he  must  have  accepted  the 
order. 1 

Consideration  for  Acceptor's  Promise.  —  In  order  for  the  drawee  of  an  order  to  be 
bound  by  a  promise  to  pay  made  to  the  payee,  it  is  essential  that  there  should 
be  a  consideration  for  the  promise  or  acceptance.2 

No  Particular  Form  of  Acceptance  or  promise  to  pay  on  the  part  of  the  drawee 
is  necessary.3 

The  Validity  of  a  Verbal  Acceptance  may,  however,  depend  on  whether  the 
acceptor  has  funds  in  his  hands  belonging  to  the  drawer;  for,  unless  such  is 
the  case,  the  promise  is,  according  to  some  authorities,  to  answer  for  the  debt 
of  another  and  invalid  by  the  statute  of  frauds.4 

3.  Drawee's  Right  of  Action  Against  Drawer.  ■ —  A  drawee  who  accepts  an 
order  and  performs  the  request  contained  therein  has  a  right  of  action  against 
the  drawer,  but  he  may  maintain  such  an  action  only  upon  condition  that  he 
carries  out  the  drawer's  request  as  contained  in  the  order.5 

4.  Order  or  Acceptance  Conditional.  —  Where  the  order  is  conditional  or  is 


chose  prove  invalid,  on  an  implied  warranty 
that  it  is  valid  and  that  the  person  against 
whom  the  assignment  runs  will  pay.  See  the 
title  Assignments,  vol.  2,  p.  1090  el  seq. 

1.  When  Payee  May  Sue  Drawee.  —  See  the 
titles  Assignments,  vol.  2,. p.  1096;  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
469  el  seq. 

A  Promise  for  the  Benefit  of  the  Payee  made  to 
the  drawer  by  the  drawee  may  in  many  juris- 
dictions be  available  to  the  payee.  See  the 
title  Contracts,  vol.  7,  p.  10$  et  seq. 

But  in  some  states,  advantage  of  an  accept- 
ance of  such  an  order  cannot  be  taken  by  the 
payee  unless  made  to  the  payee  after  the  order 
was  in  his  hands.  Rogers  v.  Union  Stone  Co., 
130  Mass.  581,  39  Am.  Rep.  478;  Morse  v. 
Adams,  130  Mass.  585,  note.  See  also  the  title 
Contracts,  ut  supra. 

Measure  of  Damages  for  Acceptor's  Refusal  to 
Deliver  Stock.  —  See  Hile  Natural  Gas  Co.'s 
Appeal,  118  Pa.  St.  436. 

Acceptance  Does  Not  Warrant  the  Drawer's 
Title  to  the  property  covered  by  the  order. 
Keys  v.  Folletl,  41  Ohio  St.  535. 

2.  Consideration  for  Acceptance  Necessary.  — 
Hunt  v.  Williams,  15  R.  1.  595.  And  see  Wil- 
amouicz  v.  Adams,  13  Ark.  12;  H.  G.  Olds 
Wagon  Works  v.  Coombs.  124  Ind.  62;  Flana- 
gan v.  Mitchell,  16  Daly  (N.  Y.)  223. 

Any  Advantage  to  the  Drawee  Is  Sufficient. — H. 
G.  Olds  Wagon  Works  v.  Coombs,  124  Ind.  62. 

A  Forbearance  of  His  Rights  on  the  Part  of  the 
Payee  in  reliance  on  the  acceptance  is  sufficient. 
Hughes  v.  Fisher,  10  Colo.  383;  Flanagan  v. 
Mitchell,  16  Dalv  (N.  Y.)  223. 

Assignment  with  Notice  as  Consideration.  —  It 
is  held  in  many  jurisdictions  that  an  assign- 
inent  for  valuable  consideration  between  as- 
signor and  assignee,  with  notice  to  the  debtor, 
is  a  good  consideration  for  the  debtor's  express 
promise  to  pay  the  assignee.  See  the  title  As- 
signments, vol.  2,  p.  1097. 

But  according  to  well-considered  cases, 
more  consistent  with  general  principles,  in 
order  for  an  assignment  per  se  to  be  based  on 


consideration  it  must  amount  to  a  novation, 
i.  e.,  the  parties  must  all  agree  and  the  assign- 
or's liability  must  be  extinguished  by  the 
promise  of  the  debtor.  Kendrick  v.  Glover,  1 
Ga.  Dec.  (pt.  i.)  63;  McKinney  v.  Alvis,  14  111. 
33;  Lindley  v.  Simpson,  45  111.  App.  648;  Cle- 
ment v.  Earle,  130  Mass.  585,  note;  Bacon  v. 
Bates.  53  Vt.  30.  See  also  the  title  Novation, 
ante. 

For  Consideration  Generally,  see  the  title  Con- 
sideration, vol.  6,  p.  667. 

3.  See  the  title  Assignments,  vol.  2,  p.  1096. 
Except  under  instruments  governed  by  the 

commercial  law.  See  the  title  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  217. 

Verbal  Acceptance  Held  Valid. —  McPherson 
v.  Walton,  42  N.  J.  Eq.  282;  Short  v.  Blount, 
99  N.  Car.  49. 

4.  Verbal  Acceptance  —  With  or  Without  Funds. 
—  A  verbal  acceptance  made  without  having 
funds  of  the  drawer  is  a  promise  to  answer  for 
the  debt  of  another  within  the  statute  of 
frauds,  and  is  invalid.  If  the  acceptor  has 
funds,  the  promise  is  merely  to  pay  the  ac- 
ceptor's own  debt  to  the  payee  instead  of  to 
the  drawer,  and  is  not  within  the  statute. 
Leach  v.  Hill,  106  Iowa  171 ;  Winburn  v. 
Fidelity  Loan,  etc.,  Assoc.,  110  Iowa  374; 
Mitts  v.  McMorran,  64  Mich.  6(14;  Upham  v. 
Clute,  105  Mich.  350;  Quin  v.  Hanford,  1  Hill 
(N.  Y.)  82.  See  also  the  titles  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  p.  244; 
Statute  of  Frauds. 

And  this  has  been  held  where  the  acceptance 
was  conditional  on  obtaining  funds  of  the 
drawer  and  they  afterwards  reached  the  accept- 
or's possession.  Durkee  v.  Conklin,  13  Colo. 
App.  313;  Hughes  v.  Fisher,  10  Colo.  383. 

5.  When  Drawee  May  Sue  Drawer.  —  Shields 
v.  Meyer,  (Supm.  Ct.  Gen.  T.)  1  N.  Y.  Supp. 
585,  48  Hun  (N.  Y.)  619.  In  this  case  it  was 
held  that  a  drawee  who  accepted  an  order,  and 
instead  of  furnishing  goods  as  directed  to  the 
payee  credited  the  amount  upon  an  old  ac- 
count of  the  payee,  could  not  recover  against 
the  drawer, 
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accepted  conditionally,  proof  of  the  fulfilment  of  the  condition  is  a  condition 
precedent  to  recovery  on  the  instrument.1 

V.  Assignment  of  Order  and  Its  Incidents.  —  Orders,  though  not 
negotiable  instruments,  may  nevertheless  be  assigned  either  by  virtue  of  the 
law  merchant,  by  statute,  or  in  equity.  Such  an  assignment  is  of  course 
subject  to  equities.* 

VI.  New  Promise  Within  Statute  of  Limitations.  —  An  order  given  by 
a  debtor  on  a  third  person  in  favor  of  a  creditor  has  been  held  a  sufficient 
acknowledgment  of  the  debt  to  take  the  case  out  of  the  statute  of  limitations.3 


1.  Conditional  Order.  —  Fox  v.  New  York 
Woo  I  Turning  Co.,  13  Daly  (N.  Y.)  153.  See 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  s^etseq.,  225. 

Conditional  Acceptance. —  Ellison  v.  McCahill, 
10  Dily(N.  Y.)  367.  See  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
224,  229. 

Such  a  Condition  Becomes  Absolute  on  the  hap- 
pening of  the  condition.  Hughes  v.  Fisher, 
10  Colo  3S3.  See  also  Everard  v.  Warner,  36 
Minn.  383. 

The  Acceptor  Should  Retain  Enough  of  a  Fund 
Drawn  on  to  meet  the  draft  on  the  fulfilment 
of  the  condition.  Fox  v.  New  York  Wood 
Turning  Co.,  13  Daly  (N.  Y.)  153. 

An  Acceptor  Who  Brings  About  a  Failure  of  Con- 
dition, either  alone  or  acting  with  the  drawer, 
cannot  avail  himself  of  the  failure.  Herter  v. 
Goss,  etc  ,  Co.,  57  N.  J.  L.  42. 

2.  As  to  the  Assignment  of  Nonnegotiable  In- 
struments and  orders  for  chattels,  see  the  titles 
ASSIGNMENTS,  vol.  2,  pp.  1010  (methods  of  as- 
signment), 1079  et  seq.  (effect  of  and  rights 
under  assignments),  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  256  (transfer  by 
mere  delivery),  258  (transfer  by  indorsement), 
281  (assignment  distinguished  from  negotia- 
tion), 479,  480  (liability  of  indorser),  494  (inegu- 
lar  indorsers). 


As  to  the  Diligence  Required  to  Hold  the  Maker 

or  indorser  of  nonnegotiable  paper,  see  the 
titles  Assignments,  vol.  2,  p.  1091;  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  pp. 
353  (presentment  for  payment),  403  (notice  of 
dishonor),  480  notes  (illustrations);  and  gen- 
eially  the  title  Demand,  vol.  9,  p.  197.  See 
also  supra,  this  title,  Rights  of  Original 
Parties  —  Drawer's  Liability  to  Payee,  and 
notes. 

3.  Order  Takes  Case  Out  of  Statute  of  Limi- 
tations.—  Spangler  v.  McDaniel,  3  Ind. 
275- 

Such  an  order,  in  the  absence  of  evidence 
tending  to  contradict  the  relations  of  the 
parties  naturally  presumed  from  it  (see  supra, 
this  title,  Presumptions),  is  an  acknowledg- 
ment of  the  debt  of  the  drawer  to  the  payee 
within  the  statute,  and  is  absolute  although 
the  order  is  conditional  as  drawn  on  a  special 
fund.  Manchester  v.  Braedner,  107  N.  Y.  346, 
1  Am.  St.  Rep.  829.  But  see  Thornton  v. 
Crisp,  14  Smed.  &  M.  (Miss.)  52,  where  an 
order  given  by  a  creditor  on  his  debtor,  but 
not  admitted  by  the  latter  to  be  correct  in 
amount,  was  held,  in  an  action  by  the  creditor 
against  the  debtor,  insufficient  to  bar  the  stat- 
ute of  limitations. 

See  generally  the  title  Limitation  of  Ac- 
tions, vol.  19,  p.  136. 
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XV.  Amendment,  iooo. 

1.  Power  to  Amend,  iooo. 

2.  Form  of  Amendment,  iooo. 

3.  Amendment  Operating  as  Partial  Repeal,  1001. 
.1    Amendment  of Invalid  Ordinance,  1001. 

XVI.  Re-enactment,  1001. 

XVII.  Annulment,  1001. 

1.  Terminology,  1001. 

2.  Effect  of  Change  in  Charter  or  Statute,  1001. 

3.  Effect  of  Passage  of  State  Law  on  Subject,  1002. 
XVIII.  Repeal,  1002. 

1.  Power  to  Repeal,  1002. 

2.  Form  of  Repeal,  1003. 

3.  Effect  of  Repeal,  1003. 

4.  Burden  of  Proof,  1003. 

5.  Repeal  of  Repealing  Ordinance,  1004. 
XIX.  Evidence,  1004. 

CROSS-REFERENCES. 

For  matters  of  Procedure,  see  Encyclopedia  of  Pleading  and  Practice,  vol- 
15,  P-  4°9- 

For  other  matters  of  SUBSTANTIVE  LAW  and  EVIDENCE  related  to  this  subject,  see 
in  this  work  the  titles  MUNICIPAL  CORPORATIONS,  vol.  20,  p.  11 29, 

and  references  there  given;  STATUTES. 

I.  Introductory.  —  Laws  and  regulations  adequate  to  secure  and  protect 
the  safety,  health,  comfort,  and  general  welfare  of  people  in  rural  districts  are 
often  utterly  insufficient  for  such  purpose  in  cities.  Numberless  acts  and  negli- 
gences of  men  in  the  country  which  are  harmful  to  nobody  are  very  danger- 
ous and  injurious  to  the  inhabitants  of  cities.  Hence  the  necessity  and  sanc- 
tion of  particular  and  minute  regulations  prescribed  by  municipal  governments,1 
touching  and  penetrating  the  life  and  conduct  of  persons  in  cities,  which  are 
unnecessary  for,  and  which  it  would  be  intolerable  to  enact  and  enforce  upon, 
the  inhabitants  of  the  country.  Ordinances  and  by-laws  of  this  kind  are 
enacted  for  the  government  of  men  in  cities,  and  have  been  so  enacted  in  all 
the  states  of  the  Union,  from  the  first  colonization  of  the  country,*  and  in  Eng- 
land from  the  earliest  period  of  its  known  history.  These  ordinances,  though 
peculiar  to  the  municipality  which  enacts  and  enforces  them,  and  though 
different  from  the  general  laws  of  the  state  applicable  to  all  the  people  of  the 
state,  have  never  for  such  reasons  been  supposed  to  be  invalid.  They  have 
not  been  deemed  obnoxious  to  the  objection  of  being  partial  laws,  or  not  laws 
of  the  land.  On  the  contrary,  they  are  regarded  with  particular  favor.  The 
fundamental  and  distinctive  principle  of  English  and  American  government 
is  to  decentralize  administrative  and  legislative  power.  To  the  general  or 
central  government  are  intrusted  the  enactment  and  execution  of  laws  which 
concern  the  people  generally  of  the  whole  state,  and  which  are  properly  and 
beneficially  applicable  to  the  whole  people.  To  the  local  and  small  subdi- 
visions and  districts  and  communities  of  the  people  is  confined  the  exercise  of 
the  powers  of  legislation  and  administration,  suitable  to  the  peculiar  needs 
and  purposes  of  those  small  localities.3    Government  organized  upon  this 

1.  New  York  v.  Dry  Dock,  etc.,  R.  Co.,  133  legislation  were  conferred  upon  them,  includ- 
N.  Y.  104,  28  Am.  St.  Rep.  609.  ing  the  right  to  pass  by-laws  or  ordinances,  to 

2.  Early  Origin.  —  Trigally  v.  Memphis,  6  inflict  fines  and  penalties  for  their  violation, 
Coldw.  (Tenn.)  382.  and  to  collect  the  same  through  the  courts. 

During  the  early  history  of  the  state,  when  Carthage  v.  Frederick,  122  N.  Y.  268,  19  Am. 
the  constitution  was  silent  upon  the  subject,      St.  Rep.  490. 

cities  and  villages  were  incorporated  by  the  3.  If  the  power  of  local  legislation  can  be 
legislature,  and  extensive   powers   of   local      conferred  upon  the  largest  city  in  the  state,  it 
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principle  is  supposed  to  be  more  consonant  with  the  freedom  of  the  people, 
and  better  adapted  to  promote  their  safety  and  prosperity,  than  one  in 
which  the  legislation  and  administration  are  remote  and  concentrated  in  the 
hands  of  the  central  authorities.1 

II.  Definitions  —  1.  Ordinance.  —  Municipal 7  ordinances  are  laws  passed  by 
the  governing  body  of  a  municipal  corporation  for  the  regulation  of  the  affairs 
of  the  corporation.3 

2.  By-law.  —  The  term  "ordinance"  is  now  the  usual  denomination  of  such 
acts,  but  in  England  and  some  of  the  United  States  the  term  "  by-law"  or 
"bye-law"  is  in  common  and  approved  use  with  the  same  meaning.*  And  it 
has  been  said  by  text  writers  that  this  term  should  in  strictness  be  preferred  to 
the  term  "ordinance,"  as  it  more  correctly  designates  the  nature  of  the  enact- 
ments, they  being  undoubtedly  laws,  and  the  prefix  by  "  or  "  bye  "  indicat- 
ing their  local  application  as  distinguished  from  the  general  state  laws.5  But 
on  the  other  hand,  as  the  term  "by-law"  is  almost  universally  used  to  desig- 
nate the  rules  adopted  by  private  corporations  for  the  government  of  their 
own  internal  affairs,  it  would  seem  that  some  little  confusion  would  be  avoided 
by  the  invariable  use  of  the  term  "ordinance"  in  speaking  of  the  legislative 
acts  of  municipalities. 

3.  Resolution.  —  A  resolution,  as  distinguished  from  an  ordinance,  is  an 
order  which  is  of  a  temporary  character  or  intended  to  meet  a  special  occa- 
sion,0 or  is  merely  declaratory  of  the  will  of  the  corporation  in  a  given  matter, 
and  in  the  nature  of  a  ministerial  act,7  and  hence  is  usually  less  formal  and 
solemn  in  its  nature  than  an  ordinance.* 

III.  Propriety  of  Action  by  Ordinance  or  Resolution.  —  The  law  is  well 
settled  that  a  municipal  corporation  may  declare  its  will  as  to  matters  within 
the  scope  of  its  corporate  powers,  either  by  a  resolution  or  by  an  ordinance.9 


can  also  be  conferred  upon  the  smallest  village 
that  the  legislature  sees  fit  to  incorporate. 
Carthage  v.  Frederick,  122  N.  Y.  268,  19  Am. 
St.  Rep.  490. 

1.  Trigally  v.  Memphis,  6  Coldw.  (Tenn.) 
382. 

2.  Acts  of  Congress  or  of  Parliament  have  been 
sometimes  denominated  ''  ordinances."  but 
such  acts  are  more  properly  termed  "statutes  " 
and  are  treated  in  the  article  Statutes,  while 
the  present  article  deals  only  with  the  enact- 
ments of  municipalities. 

3.  Ordinance.  —  Horr  &  Bemis  Mun.  Pol. 
Ord.,  S  1 :  Bouv.  L.  Diet.,  title  Ordinances.  See 
also  Bills  v.  Goshen,  117  Ind.  221;  Blanchard 
v.  Bissell,  11  Ohio  St.  96;  Robinson  v.  Frank- 
lin, r  Humph.  (Tenn.)  156,  34  Am.  Dec,  625. 

Local  Laws.  —  The  word  "  ordinance,"  in  its 
usual  and  primary  sense,  means  a  local  law 
—  a  rule  of  conduct  prospective  in  its  opera- 
tion and  applying  generally  10  the  persons 
and  things  subject  to  the  local  jurisdiction. 
Oakland  v.  Oakland  Water  Front  Co  ,  118  Cal. 
160.  See  also  Swindell  v.  State,  143  Ind.  153; 
Citizens  Gas,  etc.,  Co.  v.  Flwood,  114  Ind.  336. 

Ordinances  Not  Contracts.  —  Chicago  v. 
Rumpff,  45  III.  90,  92  Am.  Dec.  196. 

Rules  for  the  Government  of  the  Actions  and 
Proceedings  of  a  City  Council,  presented  in  writ- 
ing, and  adopted  at  a  regular  meeting  of  the 
council,  have  been  held  to  rise  to  the  dignity 
of  ordinances.  State  v.  Swindell,  146  Ind.  527, 
58  Am.  St.  Rep.  375.  See  also  Swindell  v. 
State,  143  Ind.  153. 

4.  By-law.  —  State  v.  Swindell,  146  Ind.  527, 
58  Am.  St.  Rep.  375;  Bills  v.  Goshen,  117  Ind. 
231;  State  v.  Omaha,  etc.,  R.  etc.,  Co.,  (Iowa 


1901)  84  N.  W.  Rep.  983;  Farnsworth  v.  Paw- 
tucket,  13  R.  I.  83.  See  also  Com.  v.  Turner, 
1  Cush.  (Mass.)  4g3;  Taylor  v.  Lambertville. 
43  N.J.  Eq.  112;  Kepner  v.  Com.,  40  Pa.  St.  i  24. 

6.  Horr  &  Bemis  Mun.  Pol.  Ord.,  g  1 ;  Bouv. 
L.  Diet.,  title  Ordinances.  See  also  Bills  v. 
Goshen,  117  Ind.  221. 

6.  Resolution.  —  Cent.  Diet.,  title  Ordinance; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  174  111.  439. 
See  also  Blanchard  v.  Bissell,  11  Ohio  St.  96; 
Shaub  v.  Lancaster,  156  Pa.  St.  362. 

7.  Alma  v.  Guaranty  Sav.  Bank.  19  U.  S. 
App.  622;  Shaub?/.  Lancaster,  156  Pa.  St.  362. 

A  Resolution  Is  Not  a  Law,  but  is  merely  the 
form  in  which  the  legislative  body  expresses 
an  opinion.  Chicago,  etc.,  R.  Co.  v.  Chicago, 
174  III.  439;  San  Antonio  v.  Micklejohn,  S9 
Tex.  79.  Or  it  may  in  that  fotm  govern  its 
own  procedure  within  the  limitations  imposed 
upon  it  by  its  constitution  or  charter,  or,  in 
case  it  have  ministerial  functions  to  perform, 
may  direct  their  performance.  San  Antonio 
v.  Micklejohn  89  Tex.  79. 

8.  Resolution  Less  Formal  than  Ordinance.  — 
Paterson  v.  Barnet,  46  N.  J.  L.  62. 

Distinction  Between  Ordinance  and  Resolution.  — 
Cape  Girardeau  v.  Fougeu,  30  Mo.  App.  551. 
See  further  Kepner  v.  Com.  40  Pa.  St.  124,  for 
a  discussion  of  the  terms  "ordinance,"  "reso- 
lution," and  "  regulation." 

9.  Powers  May  Be  Exercised  by  Either  Ordinance 
or  Resolution  — United  States.  —  Alma  v.  Guar- 
anty Sav.  Hank,  19  U.  S.  App.  622;  Atchinson 
Board  of  Education  v.  De  Kay,  148  U.  S.  591; 
Roberts  v.  Paducah,  95  Fed.  Rep.  62;  Illinois 
Trust,  etc..  Bank  v.  Arkansas  City.  76  Fid. 
Rep.  271;  Crebs  v.  Lebanon,  98  Fed.  Rep.  549, 
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unless  its  charter  requires  il  tu  act  by  ordinance,'  and  generally  it  is  of  little 
signi  '  i  whether  a  legislative  measure  is  denominated,  or  couched  in  the 
langu  ige  of,  an  ordinance  or  a  resolution,  where  it  is  enacted  with  the  same 
formalities  which  usually  attend  the  adoption  of  ordinances.8  If  the  action 
i  1>\  a  municipality  amounts  to  prescribing  a  permanent  rule  of  conduct 
which  is  thereafter  to  be  observed  by  the  inhabitants  of  the  municipality,  or 
by  its  officers  in  the  transaction  of  the  corporate  business,  then  no  doubt  the 
rule  prescribed  may  be  more  properly  expressed  in  the  form  of  an  ordinance;3 
but  n  is  eminently  proper  to  act  by  resolution  if  the  action  taken  is  merely 
decl  iratory  of  the  will  of  the  corporation  in  a  given  matter  and  is  in  the  nature 
of  a  ministerial  act.'1 

IV.  Authority  to  Enact  —  1.  General  Powers  of  Municipality.  —  The  powers 
of  municipalities,  except  in  so  far  as  they  are  specifically  fixed  by  constitu- 
tional  provision,5  are  created  and  defined  by  the  legislature.0    Hence  the 


Arkansas. — Arkadelphia  Lumber  Co.  v. 
Ark  idelphia,  56  Ark.  370. 

California.  —  Poll  ok  v.  San  Diego,  118  Cal. 
593;  Creighton  v.  Manson,  27  Cal.  613;  Santa 
Cruz  Rock  Pavement  Co.  v.  Heaton,  105  Cal. 
162;  L05  Angeles  Gas  Co.  ?'.  Toberman,  61 
Cal.  199.  See  also  Hellman  v.  Shoulters,  114 
Cal.  136. 

Illinois.  — Chicago,  etc.,  R.  Co.  v.  Chicago, 
174.  III.  439.  See  also  Quincy  v.  Chicago, 
etc.,  R.Co.,  92  III.  21. 

Indiana.  —  Crawford  ville  v.  Braden,  130  Ind. 
149,  30  Am.  St.  Rep.  214. 

Nebraska.  —  McGavock  v.  Omaha,  40  Neb. 
64. 

New  Jersey.  —  Brady  v.  Bayonne,  57  N.  J.  L. 
379;  Stale  v.  Jersey  City,  27  N.  J.  L.  493; 
Burlington  v.  Dcnnison,  42  N.  J.  L.  165;  Green 
v.  Cape  May,  41  N.J.  L.  45;  Butler  v.  Passaic, 
44  N.  J.  L.  171. 

Pennsylvania.  —  Babcock  v.  Scranton  Trac- 
tion Co.,  1  Lack.  Leg.  N.  (Pa.)  223. 

Texas.  —  San  Antonio  v.  Micklejohn,  89 
Tex.  79. 

Ordinance  Cannot  Be  Repealed  by  Resolution.  — 

San  Antonio  v.  Micklejohn,  89  Tex.  79. 

I.  Charter  Requiring   Action  by  Ordinance  — 

United  States.  —  Alma  v.  Guaranty  Sav.  Bank, 
19  U.  S.  App.  622. 

California.  — See  Pollok  v.  San  Diego,  118 
Cal.  593. 

Illinois.  — Chicago,  etc.,  R.  Co.  v.  Chicago, 
174  HI.  439. 

Missouri.  —  Westportf.  Mastin,  62  Mo.  App. 
647,  1  Mo.  App  Rep.  563.  See  also  Hisey  v. 
Charleston,  62  Mo.  App.  381;  St.  Louis  v. 
Howard,  119  Mo.  41,  41  Am.  Si.  Rep.  630. 

New  Jersey.  — Shimer  v.  Phillipsburg,  58  N. 
J.  L.  506;  Bergen  Neck  R.  Co.  v.  Bayonne,  54 
N.  J.  L.  474;  Paterson  v.  Barnet,  46  N.  J.  L. 
62;  Halsey  v.  Newark,  54  N.  J.  L.  102;  State  v. 
Barnet,  46  N.  J.  L.  62;  West  Jersey  Traction 
Co.  v.  Shivers,  58  N.  J.  L.  124. 

Ohio.  —  See  Tyler  v.  Columbus.  3  Ohio  Cir. 
Dec.  427.  6  Ohio  Cir.  Ct.  224. 

Implied  Requirement.  —  Chicago,  etc.,  R.  Co. 
v.  Chicago,  174  111.  439. 

A  Specific  Provision  of  the  Charter  authorizing 
the  passage  of  resol  utions  for  the  improvement 
of  streets  governs  a  general  provision  that  the 
city  shall  have  power  "  by  ordinance  and  not 
otherwise  "  to  provide  for  making  local  im- 
provements. Buckley  v.  Tacoma,  9  Wash. 
253. 


2.  Compliance  with  Formalities  —  United  States. 
—  Alma  v.  Guaranty  Sav.  Bank,  19  U.  S.  App. 
622;  Crebs  v.  Lebanon,  98  Fed.  Rep.  549. 

Kentucky.  —  Gleason  v.  Barnett,  (Ky.  1901) 
61  S.  W.  Rep.  20. 

Louisiana.  —  First  Municipality  v.  Cutting.  4 
La.  Ann.  336;  First  Municipality  v.  Devron,  4 
La.  Ann.  273. 

Minnesota. —  See  State  v.  Kautler,  33  Minn. 
69. 

Missouri.  —  Springfield  v.  Knott,  49  Mo. 
App.  612.  See  also  Tipton  v.  Norman,  72 
Mo.  380;  Rumsey  Mfg.  Co.  v.  Shell  City, 
21  Mo.  App.  175;  Cape  Girardeau  i>.  Fougeu, 
30  Mo.  App.  551. 

New  Jersey.  —  See  Paterson  v.  Barnet,  46  N. 
J.  L.  62. 

Ohio.  —  Kerlin  Bros.  Co.  v.  Toledo,  11  Ohio 
Cir.  Dec.  56,  20  Ohio  Cir.  Ct.  603. 

Pennsylvania.  —  Sower  v.  Philadelphia,  35 
Pa.  St.  231;  Wain  v.  Philadelphia,  09  Pa.  St. 
330;  Seventh  St.,  5  Pa.  Dist.  591.  See  also 
Kepner  v.  Com.,  40  Pa.  St.  124. 

Texas.  —  San  Antonio  v.  Micklejohn,  89 
Tex.  79. 

A  Resolution  Not  Approved  or  Published  in  the 

manner  required  by  the  charter  in  the  case  of 
ordinances  cannot  have  effect  as  an  ordinance. 
Central  v.  Sears,  2  Colo.  588;  Cape  Girardeau 
v.  Fougeu,  30  Mo.  App.  551. 

3.  When  Ordinance  Proper.  —  Alma  v.  Guar- 
anty Sav.  Bank,  19  U.  S.  App.  622;  Central  v. 
Sears.  2  Colo  588;  Chicago,  etc.,  R.  Co.  v. 
Chicago,  174  111.  439;  Cascaden  v.  Waterloo, 
106  Iowa  673;  Smith  v.  Com.,  41  Pa.  St.  335. 

4.  When  Resolution  Proper.  —  Alma  v.  Guar- 
anty Sav.  Bank,  19  U.  S.  App.  622;  Chicago, 
etc  ,  R.  Co.  v.  Chicago,  124  III.  439.  See  also 
Lincoln  v.  Sun  Vapor  St.  Light  Co.,  19  U.  S. 
App.  431;  Drake  v.  Hudson  River  R.  Co.,  7 
Barb.  (N.  Y.)  508. 

5.  Constitutional  Grant.  —  See  Tanner  v. 
Albion,  5  Hill  (N.  Y.)  121,  40  Am.  Dec.  337. 

Effect  of  Constitutional  Grant.  —  An  express 
grant  10  municipalises,  in  the  state  constitu- 
tion, of  power  to  legislate  on  certain  subjects 
obviates  all  necessity  of  any  authority  on  the 
same  subject  in  a  municipal  charter.  Foster  v. 
Board  of  Police,  102  Cal.  483,  41  Am.  St.  Rep. 
194. 

6.  Legislative  Grant.  —  People  v.  Armstrong, 
73  Mich.  288,  16  Am.  St.  Rep.  578.  See  also 
State  v.  Fourcade,  45  La.  Ann.  717,  40  Am.  St. 
Rep.  249. 
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well-established  rule  that  a  municipality  possesses  only  such  powers  as  are 
expressly  granted,  or  are  nececsarily  or  fairly  implied  from  or  incident  to  those 
expressly  granted,1  or  are  indispensable  to  the  accomplishment  of  the  declared 
objects  and  purposes  of  the  corporation.2  The  power  to  make  ordinances  or 
by-laws  is,  however,  essential  to  the  existence  of  a  municipal  corporation  and 
is  therefore  implied  from  the  mere  creation  of  the  corporation.3  It  follows 
that  the  only  questions  which  can  arise  as  to  the  authority  to  enact  ordinances 
must  relate  to  the  question  whether  the  municipality  possesses  the  power 
which  it  assumes  to  exercise  by  the  passage  of  the  ordinance  under 
consideration. 

2.  Powers  Limited  by  Terras  of  Grant.  —  Where  an  ordinance  is  enacted  pur- 
suant to  an  express  grant  of  power  it  must  be  confined  to  action  within  the 
terms  of  the  grant,'*  and  indeed  an  express  grant  of  power  to  legislate  on 
certain  subjects  may  have  the  effect  of  excluding  by  implication  other  powers 
which  the  corporation  would  ordinarily  be  considered  to  have  under  the  gen- 
eral grants  contained  in  the  charter  or  statutes.5 

3.  Effect  of  Omission  of  Power  Commonly  Granted.  —  It  has  been  held  in  Ohio 


The  legislature  may  rightfully  confer  upon 
municipal  corporations  the  power  to  pass 
ordinances  and  by-laws  relating  to  local  mat- 
ters. New  Orleans  Water  Works  Co.  v.  New 
Orleans,  164  U.  S.  471;  State  v.  Noyes,  30  N. 
H.  270. 

City  Can  Pass  Only  Such  Ordinances  as  Are  War- 
ranted by  Charter. — -St.  Charles  v.  Nolle,  51 
Mo.  122,  it  Am.  Rep.  440. 

1.  Implied  Powers.  —  See  Champer  v.  Green- 
castle,  138  Ind.  339.46  Am. -St.  Rep.  390;  Burg 
v.  Chicago,  etc.,  R.  Co.,  90  Iowa  106;  Meyers 
v.  Chicago,  etc.,  R.  Co.,  57  Iowa  555,  42  Am. 
Rep.  50;  State  v.  Robertson,  45  La.  Ann.  954. 
40  Am.  St.  Rep.  272;  Stale  v.  Morris,  47  La. 
Ann.  1660. 

The  Powers  of  a  Municipality  Cannot  Be  Extended 

by  intendment  or  implication,  but  must  be 
confined  within  the  express  grant  of  the  legis- 
lature, especially  in  the  case  of  the  exercise  of 
its  legislative  authority,  or  the  power  of  mak- 
ing 01  dinances  or  laws  for  the  government  of 
the  city.  St.  Paul  v.  Laidler.  2  Minn.  190,  72 
Am.  Dec.  89. 

2.  General  Powers  of  Municipality  —  Alabama. 
—  New  Decatur  v.  Barry,  90  Ala.  432,  24  Am. 
St.  Rep.  827.  See  also  Wetumpka  v.  Wc- 
tumpka  Wharf  Co.,  63  Ala.  611;  Eufaula  v. 
McNab,  67  Ala.  50,0;  Ex  p.  Burnett,  3oAIa.46i. 

Colorado.  —  Durango  r.  Reinsberg,  16  Colo. 
327;  Phillips  v.  Denver,  19  Colo.  179,  41  Am. 
St  Rep.  230. 

Indiana.  —  Crawfordsville  v.  Braden,  130 
Ind.  14.9,  30  Am.  St.  Rep.  214;  Champer  v. 
Greencastle,  138  Ind.  339,  46  Am.  St.  Rep.  390. 

Iowa.  —  Logan  v.  Pyne,  43  Iowa  524,  22  Am, 
Rep.  261. 

Louisiana.  —  Slate  v.  Robertson,  45  La.  Ann. 
954,  40  Am  St.  Rep.  272;  State  v.  Itzcoviich, 
49  La.  Ann.  36b,  62  Am.  St.  Rep.  648.  See 
also  State  v.  Von  Sachs,  45  La.  Ann.  1416. 

Massachusetts. — Com.  v.  Stodder,  2  Cush. 
(Mass.)  562,  48  Am.  Dec.  679. 

Missouri.  —  Tarkio  v.  Cook,  120  Mo.  1,  41 
Am.  St.  Rep.  678. 

New  York.  —  New  York  v.  Dry  Dock,  etc., 
R.  Co.,  133  N.  Y.  104,  28  Am.  St.  Rep.  609. 

North  Carolina.  —  State  v.  Webber,  107  N. 
Car.  962,  22  Am.  St.  Rep.  920.  See  also  Smith 
v.  Newbern,  70  N.  Car.  14,  16  Am.  Rep.  766. 


Texas.  —  See  Ex  p.  Garza,  2S  Tex.  App.  381, 
19  Am.  St.  Rep.  845. 

See  also  the  title  Municipal  Corporations, 
vol.  20,  p.  1 140,  nole  1. 

3.  Power  to  Make  Ordinances  Implied.  —  Mobile 
->.  Yuille,  3  Ala.  137.  36  Am.  Dec.  441;  State  v. 
Ferguson,  33  N.  II.  424;  Drake  v.  Hudson 
River  R.  Co.,  7  Barb.  (N.  Y.)  508;  Farnsworth 
v.  Pavvtucket,  13  R.  I.  83.  See  aUo  Crawfords- 
ville v.  Braden,  130  Ind.  149,  30  Am.  St.  Rep. 
2'4. 

4.  Power  Limited  by  Terms  of  Grant  —  England. 
—  Waite  v.  Local  Board  of  Health,  L.  R.  3  Q. 
B.  5. 

Illinois. —  Huesingr1.  Rock  Island,  12S  111. 
465,  15  Am.  St.  Rep.  129. 

Iowa.  —  Keokuk  v.  Scroggs,  39  Iowa  447; 
Knoxville  v.  Chicago,  etc..  R.  Co. ,  83  Iowa  636, 
32  Am.  St.  Rep.  321.  See  also  Nevada  v. 
Hutchins,  59  Iowa  506. 

Maryland.  —  Baltimore  v.  Porter,  18  Md. 
284.  79  Am.  Dec.  686;  Baltimore  v.  Hughes,  1 
Gill  &  J.  (Md.)  480.  19  Am.  Dec.  243. 

Minnesota.  —  State  v.  Hammond,  40  Minn. 
43- 

Missouri.  —  Trenton  v.  Clayton,  50  Mo.  App. 
535- 

Nebraska.  —  Litllefield  v.  Slate,  42  Neb.  223, 
47  Am.  St.  Rep.  697. 

New  Hampshire.  —  Slate  r.  Ferguson,  33  N. 
H.  424. 

New  Jersey.  —  State  v.  Paterson,  etc.,  R. 
Co.,  45  N.  J.  L.  310. 

New  York.  — Thompson  v.  Schermerhorn,  6 
N.  Y.  92,  affirming  9  Barb.  (N.  Y.)  152. 

Oregon.  —  Corvallis  v.  Carlilc,  10  Oregon  139, 
45  Am.  Rep.  134. 

Pennsylvania.  —  Soulhwark  v.  Neil,  3  Yeates 
(Pa.)  54: 

South  Carolina.  —  Sumter  v.  Deschamps,  4 
S.  Car.  297. 

Texas.  —  Wright  v.  Victoria,  4  Tex.  375. 
Wisconsin.  —  Slate  v.  La  Crosse,  107  Wis. 
654. 

5.  Exclusion  by  Implication.  —  St  Paul  v. 
Laidler,  2  Minn.  190,  72  Am.  Dec.  89;  St.  Louis 
v.  Bell  Telephone  Co.,  96  Mo.  623,  9  Am.  St. 
Rep.  370;  Stale  v.  Ferguson,  33  N.  H.  424. 
See  also  Iluesing  v.  Rock  Island,  128  III.  465, 
15  Am.  St.  Rep.  129. 
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that  a  failure  of  the  legislature  expressly  to  grant  to  a  particular  municipality 
a  certain  power  which  is  commonly  granted  to  such  corporations  must  be  pre- 
sumed  to  show  an  intention  that  this  power  should  not  be  exercised  ;  1  but  the 
court  of  .U<it -viand  has  asserted  the  contrary  opinion  in  a  case  in  which  both 
the  circumstances  and  the  power  attempted  to  be  exercised  (that  of  restrain- 
ing stock  from  running  at  large)  were  the  same.2 

4.  Construction  of  Grants.  —  The  power  granted  to  a  municipality  to  enact 
ordinances  i--  special  and  delegated  and  must  therefore  be  strictly  construed,3 
and  any  reasonable  doubt  as  to  the  existence  of  the  power  claimed  should  be 
re  -  lived  against  the  municipality.4 

Particular  Grants.  —  In  a  large  number  of  cases  the  courts  have  considered 
an  1  passed  upon  the  question  whether  particular  ordinances  were  or  were  not 
authorized  under  the  various  powers  granted  to  the  municipalities  by  which 
they  w  ere  enacted.  These  cases  are  not  in  the  main  of  such  general  import- 
ance and  application  as  would  warrant  their  being  discussed  or  even  set  out  at 
length  in  a  work  of  this  character,  but  they  are  cited  in  the  note  for  the  con- 
venience of  practitioners  in  the  various  jurisdictions.5 


1.  Omission   of  Power  Commonly   Granted.  — 

Collins  v.  Hatch,  i8  0hio  523,  51  Am.  Dec.  465. 

2.  Cochrane  v.  Frostburg,  81  Md.  54,  48  Am. 
St.  Rep.  479. 

3.  Strict  Construction.  —  In  >v  Standiford,  5 
Mackev  (D.  C.)54g;  Heeney  v.  Sprague,  11  R. 
I.  45"- 

A  "General  Welfare"  Clause  at  the  conclusion 
of  a  municipal  charter  must  be  read  with  strict 
reference  to  what  precedes  i(.  State  v.  Smith, 
67  Conn.  541,  52  Am.  St.  Rep.  301. 

Reasonable  Construction.  —  Ex  p.  Garza,  28 
Tex.  App.  381,  19  Am.  St.  Rep.  845.  See  also 
Ex  p.  Gregory,  20  Tex.  App.  210,  54  Am.  Rep. 
516. 

4.  Power  Denied  Where  Reasonable  Doubt  Ex- 
ists. —  State  v.  Webber,  107  N.  Car.  962,  22  Am. 
St.  Rep.  920;  Logan  v.  Pyne,  43  Iowa  524,  22 
Am.  Rep.  261. 

Burden  of  Proof.  —  Where  a  question  arises  as 
to  any  particular  ordinance  which,  it  is  claimed, 
interferes  with  the  rights  of  individuals,  as 
enjoyed  under  the  common  law  or  by  statule, 
the  burden  of  proof  should  be  on  the  corpora- 
tion to  show  that  it  has  not  exceeded  its  au- 
thority in  framing  such  ordinance.  St.  Paul 
v.  Laidler,  2  Minn.  190,  72  Am  Dec.  89. 

5.  Illustrative  Cases  on  Construction  of  Particu- 
lar Grants  —  England.  —  Toronto  v.  Virgo, (1896) 
A.  C.  88,  73  L.  T.  N.  S.  449;  Macdonald  v. 
Lochrane,  51  J.  P.  629;  Young  v.  Edwards,  33 
L.  J.  M.  C.  227,  11  L.  T.  N.  S.  424. 

United  States.  —  Laundry  Ordinance  Case,  7 
Sawy.  (U.  S.)  526;  Minturn  v.  Larue,  23  How. 
(U.S.)  435- 

Alabama.  — Lindsay  v.  Anniston,  104  Ala. 
257.  53  Am.  St.  Rep.  44. 

Arkansas.  —  Ward  v.  Little  Rock,  41  Ark. 
526,  48  Am.  Rep.  46. 

California.  —  Ex  p.  Sing  Lee,  96  Cal.  354,  31 
Am.  St.  Rep.  218;  Los  Angeles  County  v. 
Hollywood  Cemetery  Assoc.,  124  Cal.  344,  71 
Am.  St.  Rep.  75;  Ex  p.  Lacey,  108  Cal.  326,  49 
Am.  St.  Rep.  93. 

Connecticut.  —  Crofut  v.  Danbury,  65  Conn. 
294. 

Florida. — Jacksonville  v.  Led  with,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Illinois. — Trotter  v.  Chicago,  33  111.  App. 
206,  affirmed  136  III.  430;  Korah  v.  Oltawa,  32 
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111.  121,  83  Am.  Dec.  255;  Huesing  v.  Rock 
Island,  128  111.  465,  15  Am.  St.  Rep.  129;  Wice 
v.  Chicago,  etc.,  R.  Co.,  193  111.  351;  Chicago 
v.  Stratton,  162  111.  494,  53  Am.  St.  Rep.  325; 
Harmison  v.  Lewistown,  153  111.  313,  46  Am. 
St.  Rep.  893;  Poppen  v.  Holmes,  44  111.  360. 
92  Am.  Dec.  186. 

Indiana.  —  Shuman  v.  Ft.  Wayne,  127  Ind. 
109;  Lewisville  Natural  Gas  Co.  v.  State,  135 
Ind.  4.9,  overruling  Rushville  v.  Rushville  Natu- 
ral Gas  Co.,  132  Ind.  575;  Cleveland,  etc.,  R. 
Co.  v.  Connersville,  147  Ind.  277,  62  Am.  St. 
Rep.  418;  Shelbyville  v.  Cleveland,  etc..  R.  Co., 
146  Ind.  66;  Walker  v.  Jameson,  140  Ind.  591, 
49  Am.  St.  Rep.  222;  Sleffy  v.  Monroe  City, 
135  Ind.  466,  41  Am.  St.  Rep.  436. 

Iowa.  —  Slate  v.  Botkin,  71  Iowa  87,  60  Am. 
Rep.  780;  Burlingion  v.  Dankwardt,  73  Iowa 
170;  Logan  v.  Pyne,  43  Iowa  524,  22  Am.  Rep. 
261. 

Kansas.  —  In  re  Dassler,  35  Kan.  678. 
Kentucky.  —  Owensboro  v.  Sparks,  99  Ky. 
351- 

Louisiana. — Stale  v.  Payssan,  47  La.  Ann. 
1029,  49  Am.  St.  Rep.  390;  State  v.  Robert- 
son, 45  La.  Ann.  954,  40  Am.  St.  Rep.  272;  State 
v.  Mannessier,  32  La.  Ann.  1308. 

Maryland.  —  Cochrane  v.  Froslburg,  81  Md. 
54,  48  Am.  St.  Rep.  479;  Sprigg  v.  Garreii 
Park,  89  Md.  406;  Deems  v.  Baltimore,  80  Md. 
164,  45  Am.  St.  Rep.  339. 

Massachusetts. — Com.  v.  Hubley,  172  Mass. 
58,  70  Am.  St.  Rep.  242;  Com,  v.  Turner,  1 
Cush,  (Mass.)493;  Newton  v.  Belger,  143  Mass. 
598;  Com.  v.  Mulhall,  162  Mass.  496,  44  Am. 
St.  Rep.  387. 

Michigan. — Grand  Rapids  v.  Newton,  ill 
Mich.  48,  66  Am.  St.  Rep.  387;  People  v. 
Armstrong,  73  Mich.  288,  16  Am.  St.  Rep.  578; 
People  v.  Wagner,  86  Mich.  594,  24  Am.  St. 
Rep.  141. 

Minnesota.  —  State  v.  Nelson,  66  Minn.  166; 
State  v.  Johnson,  41  Minn,  in;  State  v.  Pam- 
perin,  42  Minn.  320;  Duluth  v.  Mullett,  43 
Minn.  204;  Red  Wing  v.  Chicago,  etc.,  R.  Co., 
72  Minn.  240,  71  Am.  St.  Rep.  482;  State  v. 
Hammond,  40  Minn.  43. 

Missouri.  —  St.  Louis  v.  Bell  Telephone 
Co.,  96  Mo.  623,  9  Am.  St.  Rep.  370;  Tarkio 
v.  Cook,  120  Mo.  1,  41  Am-  St.  Rep.  67S;  Syl- 
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5.  Injunction  Against  Enactment.  — -  It  is  well  established,  as  a  general  rule, 
that  a  court  of  equity  will  not  enjoin  the  passage  of  ordinances  which  are 
within  the  scope  of  the  powers  possessed  by  a  municipality.1 

Ultra  Vires.  —  But  there  is  a  broad  distinction  between  the  exercise  of  legis- 
lative authority  when  the  power  or  jurisdiction  to  exercise  it  has  been  con- 
ferred by  law,  and  an  attempt  to  legislate  upon  matters  which  are  clearly  ultra 
vires.  it  has  been  held  that  when  there  is  no  legislative  authority  or  power 
to  pass  the  proposed  ordinance,  an  injunction  may  be  issued.2  A  proper  case 
for  this  extraordinary  remedy  must,  however,  be  shown,3  for  the  remedy  by 
injunction  to  prevent  municipal  corporate  action  is  one  not  lightly  to  be 
applied.4 

Disposing  of  Property.  —  It  has  also  been  held  that  a  municipal  corporation,  in 
reference  to  its  private  property,  stands  upon  the  same  footing  as  other  cor- 
porations; and  if  it  is  guilty  of  a  breach  of  trust  by  disposing  of  its  valuable 
property  without  any  consideration  or  for  a  nominal  consideration,  it  will  be 
regarded  in  the  same  light  as  if  it  were  the  representative  of  a  private  indi- 
vidual or  of  a  private  corporation.  The  mere  fact,  in  such  a  case,  that  the 
forms  of  legislation  are  used  in  committing  such  breach  of  trust  will  make  no 
difference  in  the  character  of  the  act;  it  will  not  be,  in  any  sense,  the  exercise 
of  a  political  power  delegated  for  public  purposes,  and  the  privilege  of  exemp- 
tion from  judicial  interference  terminates  where  legislative  action  ends.5 


vester  Coal  Co.  v.  St.  Louis,  130  Mo.  323,  51 
Am.  St.  Rep.  566;  Si.  Joseph  v.  Levin,  12S  Mo. 
588,  49  Am.  St.  Rep.  577;  State  v.  Walbridge, 
119  Mo.  383,  41  Am.  Si.  Rep.  663;  St.  Louis  v. 
Howard,  119  Mo.  41,  41  Am.  Si.  Rep.  630; 
Independence  v.  Moore,  32  Mo.  392. 

New  Jersey.  —  Bohan  v.  Weehawken  Tp.,  65 
N.  J.  L.  490;  Breninger  v.  Belvidere,  44  N.  J.  L. 
350;  Hunt  v.  Lambertville,  45  N.  j.  L.  279; 
Bregguglia  v.  Vineland,  53  N.  J.  L.  168. 

New  York.  —  Long  Island  City  v.  Long 
Island  R.  Co.,  79  N.  Y.  561. 

North  Carolina.  —  State  v.  Webber,  107  N. 
Car.  962.  22  Am.  Si.  Rep.  920;  State  v.  Clay, 
118  N.  Car.  1234. 

Ohio.  —  Collins  v.  Hatch,  18  Ohio  523,  51  Am. 
Dec.  465;  Cincinnati  St.  R.  Co.  v.  Smith,  29 
Ohio  Si.  291;  Sigler  v.  Cleveland,  1  Ohio  Dec. 
166.  3  Ohio  N.  P.  119. 

Oregon.  —  Cor vallis  v.  Carlile,  10  Oregon  1 39, 
45  Am.  Rep.  134;  Portland  v.  Meyer,  32  Ore- 
gon 368,  67  Am.  St.  Rep.  538. 

Pennsylvania.  —  Ransberry  v.  Keller,  9  Pa. 
Co.  Ct.  299. 

Tennessee.  —  Raleigh  v.  Dougherty,  3  Humph. 
(Tenn  )  11,  39  Am.  Dec.  149. 

Texas. — Williams  v.  Davidson,  43  Tex.  1; 
Austin  v.  Austin  City  Cemetery  Assoc.,  87 
Tex.  330,  47  Am.  St.  Rep.  114. 

Utah.  — Ogden  Cily  v.  McLaughlin,  5  Utah 

Virginia.  —  Wallace  v.  Richmond,  94  Va. 
204. 

Wisconsin. — Smith  v.  Milwaukee  Builders' 
etc.,  Exch.,  91  Wis.  360,  51  Am.  St.  Rep.  912. 

1.  Courts  Will  Not  Enjoin  Passage  of  Ordinance 
—  United  Stales.  —  New  Orleans  Water  Works 
Co.  v.  New  Orleans,  164  U.  S.  471;  Alpers  v. 
San  Francisco,  12  Sawy.  (U.  S.)  631,  disappro7>- 
in%  Davis  v.  New  York,  1  Duer  (N.  Y.) 451,  and 
explaining  People  v.  Slurtevant,  9  N.  Y.  263, 
59  Am.  Dec.  536. 

Colorado.  —  Lewis  v.  Denver  City  Water 
Works  Co.,  19  Colo.  236,  41  Am.  St.  Rep.  248. 
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Illinois.  — Sherlock  v.  Winnetka,  59  111.  389; 
Stevens  v.  Si.  Mary's  Training  School,  144 
111.  336,  36  Am.  St.  Rep.  438. 

Indiana.  —  See  Valparaiso  v.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416. 

Iowa.  —  Des  Moines  Gas  Co.  -•.  Des  Moines, 
44  Iowa  505,  24  Am.  Rep.  756. 

Louisiana .  —  Harrison  z\  New  Orleans,  33 
La.  Ann.  222,  39  Am.  Rep.  272,  citing  Slaughter- 
house Co.  v.  Police  Jury,  Opin.  Book  53,  fol. 
546- 

New  York. —  People-'.  New  York,  (Supm.  Ct. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  253;  People  v. 
New  York,  32  Barb.  (N.  Y.)  35. 

Ohio.  —  Moore  v.  Hoffman,  2  Cine.  Super. 
Ct.  453. 

Tennessee.  —  International  Trading  Stamp 
Co.  v.  Memphis,  101  Tenn.  1S1. 

Wisconsin.  —  State  ?'.  Superior  Ct.,  105  Wis. 
651. 

That  a  Proposed  Ordinance  Amounts  to  a  Con- 
tract does  not  deprive  ii  of  its  legislative  char- 
acter nor  authorize  Ihe  courts  to  enjoin  its  pas- 
sage. Des  Moines  Gas  Co.  v.  Des  Moines,  44 
Iowa  505,  24  Am.  Rep.  756. 

2.  Ultra  Vires.  —  Spring  Valley  Water  Works 
v.  Bartlelt,  8  Sawy.  (U.  S.)  555,  16  Fed.  Rep. 
615;  International  Trading  Stamp  Co.  v.  Mem- 
phis, 101  Tenn.  181.  See  also  Springfield  v. 
Edwards,  84  III.  626;  Stevens  v.  St.  Mary's 
Training  School,  144  111.  336,  36  Am.  St.  Rep. 
438;  Spilman  v.  Parkersburg,  35  W.  Va.  605. 
See  further  the  concurring  opinion  of  Saw- 
yer, J.,  in  Alpers  v.  San  Erancisco,  12  Sawy. 
(U.  S  )  631. 

3.  Proper  Case  Must  Be  Shown.  —  Spring  Val- 
ley Water  Works  v.  Barllett,  8  Sawy.  (U.  S.) 
555,  16  Fed.  Rrp.  615;  International  Trading 
Stamp  Co.  v.  Memphis,  101  Tenn.  181. 

4.  International  Trading  Stamp  Co.  v.  Mem- 
phis, tot  Tenn.  1S1.  Sec  also  Public  Ledger 
Co.  v.  Memphis,  91  Tenn.  77. 

5.  Disposing  of  Property.  —  Sherlock  v.  Win- 
netka, 59  111.  389;  Milhau  v.  Sharp,  15  Barb. 
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No  injury.  Iii  a  few  cases  the  courts,  without  passing  upon  the  question 
of  their  power  to  act  in  the  premises,  have  refused  to  issue  an  injunction 
against  the  passage  of  an  ordinance  on  the  ground  that  the  mere  passage  of 
tlic  ordinance  would  not  and  could  not  produce  any  injury  to  the  plaintiffs.1 
And  in  one  of  these  rases  the  court  very  plainly  intimated  its  opinion  that  an 
injunction  might  be  issued  in  a  case  where  it  should  appear  that  the  mere 
voting  on  and  forma]  passage  of  a  proposed  ordinance  or  resolution  would 
instantly,  without  any  action  under  or  attempt  to  enforce  it,  effect  an  irreme- 
diable private  injury,  but  the  court  frankly  admitted  that  it  had  not  been  able 
to  conceive  of  any  such  case.* 

6.  Duty  to  Enact  and  Enforce.  —  When  a  general  authority  is  given  to  a 
municipal  corporation,  to  be  exercised  through  its  proper  legislative  officers, 
to  make  ordinances  for  the  good  government,  health,  and  safety  of  the 
inhabitants  and  their  property,  it  is  thereby  left  entirely  to  the  discretion  of 
those  authorities  to  determine  what  ordinances  are  proper  for  those  purposes.3 
Hence  it  has  been  held  that  a  municipal  corporation  is  not  liable  for  omitting 
to  enact  ordinances,  as  this  is  not  an  actionable  breach  of  corporate  duty.4 
Neither  can  a  municipal  liability  be  predicated  upon  the  temporary  suspension 
of  an  ordinance  passed  pursuant  to  a  discretionary  power.5 

No  Liability  for  Failure  to  Enforce.  —  Similarly  it  has  been  held  that  a  munici- 
pality is  not  liable  for  a  failure  to  enforce  its  ordinances  0  unless  such  ordi- 
nances were  passed  pursuant  to  obligations  and  duties  imposed  by  statute.7 

7.  Subjects  of  Municipal  Legislation  —  a.  In  General.  —  The  ordinances  of 
a  municipality  must  be  referable  to  the  performance  of  some  recognized  gov- 
ernmental function  H  and  must  be  enacted  for  an  authorized  purpose.9 

Police  Power.  —  Most  of  the  legislative  enactments  of  municipalities  are 
referable  to  the  police  power  which  is  delegated  to  them,10  and  have  for  their 


(N.  Y.)  194;  Davis  v.  New  York,  1  Duer  (N. 
Y.)  453,  affirmed  sub  nom.  People  v.  Sturtevant, 
9  N.  Y.  263,  59  Am.  Dec.  536.  See  also  Jack- 
sonporl  v.  Watson,  33  Ark.  704;  Atty.-Gen.  v. 
Uiica  Ins.  Co.,  2  Johns.  Ch.  (NT.  Y.)  389;  People 
v.  Compton,  1  Duer  (N.  Y.)  512,  affirmed  sub 
710m.  People  v.  Sturtevant,  9  N.  Y.  263,  59  Am. 
Dec.  536. 

1.  No  Injury.  —  Whitney  v.  New  York,  28 
Barb.  (N.  Y.)  233;  Atkinson  v.  Wykoff,  58  Mo. 
App.  86;  Chicago  v.  Evans,  24  111.  52.  See 
also  Harrison  v.  New  Orleans,  33  La.  Ann. 
222,  39  Am.  Rep.  272,  in  which  case  the  court 
considered  this  as  an  additional  reason  for  de- 
nying an  injunction  besides  the  lack  of  power. 

2.  Whitney  v.  New  York,  28  Barb.  (N.  Y.) 
233. 

3.  No  S-:e;ific  Duties  Imposed.  —  Hill  v.  Board 
of  Aldermen,  72  N.  Car.  55,  21  Am.  Rep.  451. 

4.  No  Liability  for  Failure  to  Enact.  —  Wheeler 
v.  Plymouth,  116  Ind.  158,  9  Am.  St.  Rep.  837; 
K;lley  v.  Milwaukee,  18  Wis.  83.  See  also 
Mr.Dade  v.  Chester,  117  Pa.  St.  414,  2  Am.  St. 
Rep.  681.  Compare  Cochrane  v.  Frostburg,  81 
Md.  54,  48  Am.  St.  Rep.  479;  Baltimore  v. 
Marriott,  9  Md.  160,  66  Am.  Dec.  326. 

Failure  to  Prohibit  Nuisance.  —  Wilmington  v. 
Vandegrift,  1  Marv.  (Del.)  5,  65  Am.  St.  Rep. 
256. 

5.  Suspension.  —  Hill  v.  Board  of  Aldermen, 
72  N.  Car.  55,  21  Am.  Rep.  451. 

6.  No  Liability  for  Failure  to  Enforce.  —  Lafay- 
ette v.  Timberlake,  88  Ind.  330;  Wheeler  v. 
Plymouth,  116  Ind.  158;  Moran  v.  Pullman 
Palace  Car  Co.,  134  Mo.  641;  Coonley  v. 
Albany,  132  N.  Y.  145,  affirming  57  Hun  (N. 
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Y.)  327.  See  also  Hines  v.  Charlotte,  72  Mich. 
27S;  Still  -.veil  v.  New  York,  49  N.  Y.  Super  Ct. 
360,  affirmed  96  N.  Y.  649. 

7.  Obligations  Imposed  by  Statute.  —  Baltimore 
v.  Marriott,  9  Md.  160;  Pittsburgh  v.  Grier,  22 
Pa.  St.  54. 

8.  Governmental  Function.  —  Ex  p.  Byrd,  84 

Ala.  17,  5  Am.  St.  Rep.  328. 

9.  Must  Be  for  Authorized  Purpose.  —  Atty.- 
Gen.  v.  Connors,  27  Fla.  329;  St.  Louis  v. 
Independent  Ins  Co.,  47  Mo.  146;  Si.  Louis 
7'.  Associated  Firemen's  Ins.  Co.,  47  Mo.  168; 
St.  Louis  v.  Anchor  L.  Ins.  Co.,  47  Mo.  176; 
Atlantic,  etc.,  R.  Co.  v.  St.  Louis,  66  Mo.  228. 

JO.  Police  Power  —  Arkansas. — Taylor  v.  Pine 
Bluff,  34  Ark.  603. 

California.  —  Ex  p.  Kuback,  85  Cal.  274,  20 
Am.  St.  Rep.  226. 

Connecticut.  —  Dunham  v.  New  Britain,  55 
Conn.  378. 

Illinois.  —  McPherson  v.  Chebans,  114  111.  46, 
55  Am.  Rep.  857. 

Kansas.  —  Cottonwood  Falls  v.  Smith,  36 
Kan.  401. 

Louisiana.  —  Kennedy  v.  Phelps,  10  La.  Ann. 
227;  State  v.  Heidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  3S8. 

Maine.  —  Wadleigh  v.  Gilman,  12  Me.  403, 
28  Am.  Dec.  188. 

Massachusetts.  —  Nightingale,  Petitioner,  II 
Pick.  (Mass.)  168. 

Pennsylvania.  —  Sayre  v.  Phillips,  148  Pa. 
St.  482,  33  Am.  St.  Rep.  842. 

Wisconsin.  —  Yates  v.  Milwaukee,  12  Wis. 
673- 

See  generally  the  title  Police  Power. 

Volume  XXI. 


Authority  to  Enact. 


ORDINANCES.        Subjects  of  Municipal  Legislation. 


object  the  general  welfare  and  convenience  of  the  inhabitants  of  the  city,1  the 
public  safety,*  the  preservation  of  peace  and  order,3  and  the  protection  of 
property.4  While  it  would  be  useless  to  attempt  to  enumerate  all  the  sub- 
jects on  which  municipalities  may  legislate  under  this  power,  it  seems  not 
amiss  to  mention  a  few  of  the  most  common,  such  as  sanitary  regulations,5 
including  the  restriction  to  certain  localities  or  even  the  total  prohibition 
of  establishments  which  may  be  injurious  to  public  health,  e.  g.,  slaughter 
houses  and  the  like;6  the  regulation  of  the  interment  of  the  dead;7  the 

son,  45  La.  Ann.  954,  40  Am.  St.  Rep.  272; 
State  v.  Schlemmer,  42  La.  Ann.  1166;  State 
v.  Stone,  46  La.  Ann.  147;  State  v.  Heidenhain, 
42  La.  Ann.  483,  21  Am.  St.  Rep.  388;  State  v. 
Morris,  47  La.  Ann.  1660;  Stale  v.  Payssan, 
47  La.  Ann.  1029,  49  Am.  St.  Rep.  390:  New 
Orleans  v.  Lozes,  51  La.  Ann.  1172;  New  Or- 
leans v.  Graffina,  52  La.  Ann  1082,  78  Am.  St. 
Rep.  387;  New  Orleans  v.  Hop  Lee,  104  La. 
601. 

Maryland.  —  Deems  v.  Baltimore,  80  Md. 
164,  45  Am.  St.  Rep.  339. 

Massachusetts.  —  Vandine,  Petitioner,  6  Pick. 
(Mass.)  187,  17  Am.  Dec.  351 ;  Com.  v.  Hubley, 
172  Mass.  58,  70  Am.  St.  Rep.  242;  Com.  v. 
Fahey,  5  Cush.  (Mass.)  408;  Com.  v.  Cutter, 
156  Mass.  52. 

Minnesota.  —  St.  Paul  v.  Laidler.  2  Minn. 
190,  72  Am.  Dec.  89;  State  v.  McMahon,  69 
Minn.  265;  State  v.  Nelson,  66  Minn.  166,  61 
Am.  Si.  Rep.  399. 

Missouri.  ■ — Hill  v.  St.  Louis,  159  Mo.  159; 
Metcalf  v.  St.  Louis,  11  Mo.  102. 

New  York.  —  Underwood  v.  Green,  3  Robt. 
(N.  Y.)86;  Rochester  v.  Rood,  Hill  &  D.  Supp. 
(N.  Y.)  146;  Rochester  v.  Collins,  12  Barb.  (N. 
Y.)  559- 

North  Carolina.  —  Rosenbaum  v.  Newbern. 
118  N.  Car.  83. 

South  Carolina. — Summerville  v.  Pressley, 
33  S.  Car.  56,  26  Am.  St.  Rep.  659. 

Washington.  —  Seattle  v.  Chin  Let,  19  Wash. 

38-  . 

Wisconsin .  —  Milwaukee  v.  Gross,  21  Wis. 
241,  91  Am.  Dec.  472. 

Regulating  Collection  and  Removal  of  Garbage. 

—  State  v.  Orr,  68  Conn,  ior;  Walker  v.  Jame- 
son, 140  Ind.  5gr,  49  Am.  St.  Rep.  222. 

6.  Regulating  Slaughter  Houses  —  Alabama.  — 
Boyd  v.  Montgomery,  117  Ala.  677. 

Illinois.  —  Huesing  v.  Rock  Island,  128  111. 
465,  15  Am.  St.  Rep.  129;  Harmison  v.  Lewis- 
town,  153  111.  313,  46  Am.  St.  Rep.  893. 

Indiana.  —  Beiling  v.  Evansville,  144  Ind. 
644;  Rund  v.  Fowler,  142  Ind.  214. 

Minnesota.  —  St.  Paul  v.  Smith,  25  Minn. 
372;  St.  Paul  v.  Byrnes,  38  Minn.  176. 

Missouri.  —  St.  Louis  v.  Howard,  119  Mo. 
41,  41  Am.  St.  Rep.  630. 

New  York.  —  Cronin  v.  People,  20  Hun  (N. 
Y.)  137.  affirmed  82  N.  Y.  318,  37  Am.  Rep.  564. 

Oregon.  —  Portland  v.  Meyer,  32  Oregon  36S, 
67  Am.  St.  Rep.  538. 

Washington. — Spokane  v.  Robinson,  6  Wash. 
547- 

Wisconsin.  —  Milwaukee  v.  Gross,  21  Wis. 
241,  gi  Am.  Dec.  472. 

7.  Interment  of  the  Dead  —  England.  —  Slat- 
tery  v.  Naylor,  13  App.  Cas.  446,  57  L.  1.  P. 
C.  73.  59  L-  T.  N.  S.  41,  36  W.  R.  897. 

Indiana.  —  Bogert  v.  Indianapolis,  13  Ind. 
134- 
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1.  General  Welfare  and  Convenience  —  Georgia. 

—  City,  etc.,  R.  Co.  v.  Savannah,  77  Ga.  731,  4 
Am.  St.  Rep.  106;  Griggs  v.  Macon,  103  Ga. 
602,  68  Am.  St.  Rep.  134. 

Kansas.  —  Monroe  v.  Lawrence,  44  Kan.  607. 
Massachusetts.  —  Com.  v.  Reid,  175  Mass. 
325. 

Pennsylvania.  —  O'Maley  v.  Freeport,  96  Pa. 
St.  24,  42  Am.  Rep.  527;  Schrac.k  v.  Coatsville, 

19  Pa.  Co.  Ct.  334,  6  Pa.  Dist.  425. 

2.  Public  Safety  —  Indiana.  —  Richmond  v. 
Dudley,  (Ind.  1891)  26  N.  E.  Rep.  184. 

Kansas.  —  Crawford  v.  Topeka,  51  Kan.  756, 
37  Am.  St.  Rep.  323. 

Massachusetts. — Com.  v.  Parks,  155  Mass. 
531- 

Missouri.  —  St.  Louif  v.  Meyrose  Lamp  Mfg. 
Co.  139  Mo.  560,  61  Am.  St.  Rep.  474;  St. 
Louis  v.  Tamm  Bros.  Glue  Co.,  139  Mo.  572. 

Virginia.  —  Davenports.  Richmond  City,  81 
Va.  636,  59  Am.  Rep.  694. 

Wisconsin.  — Smith  v.  Milwaukee  Builders', 
etc.,  Exch.,  91  Wis.  360,  51  Am.,  St.  Rep.  912. 

3.  Preservation  of  Peace  and  Order — California. 

—  Ex  p.  Smith,  38  Cal.  702;  Ex  p.  Cheney,  90 
Cal.  617. 

Illinois.  —  Saxlon  v.  Peoria,  75  111.  App.  397. 

Iowa.  —  Bloomfield  v.  Trimble,  54  Iowa  399, 
37  Am.  Rep.  212. 

Kentucky.  —  Mt.  Sterling  v.  Holly,  (Ky.  1900) 
57  S.  W.  Rep.  491. 

Massachusetts. — Com.  v.  Reid,  175  Mass.  325. 

Michigan. —  Matter  of  Bushey,  105  Mich.  64. 

New  York.  —  Roderick  v.  Whitson,  51  Hun 
(N.  Y.)  620 

North  Carolina.  —  State  v.  Cainan,  94  N. 
Car.  880. 

Pennsylvania.  —  Wilkes  Barre  v.  Garebed,  9 
Kulp  (Pa.)  273. 

4.  Protection  of  Property.  —  Crawfordsville  v. 
Braden,  130  Ind.  149,  30  Am.  St.  Rep.  214. 

5.  Sanitary  Regulations  —  Alabama. — Greens- 
boro v.  Ehrenreich,  80  Ala.  579,  60  Am.  Rep. 
130. 

Arkansas.  —  Waters  v.  Townsend,  65  Ark. 
613. 

California . — Ex  p.  Lacey,  108  Cal.  326,  49 
Am.  St.  Rep.  93;  Ex  p.  Kuback,  85  Cal.  274, 

20  Am.  St.  Rep.  226;  In  re  Linehan,  72  Cal. 
114;  Johnson  v,  Simonton,  43  Cal.  242. 

Connecticut.  — State  v.  Wordin,  56  Conn.  216. 

Georgia.  —  Green  v.  Savannah,  6  Ga.  1. 

Illinois.  —  Harmison  v.  Lewistown,  153  III. 
313,  46  Am.  St.  Rep.  893;  Chicago  v.  Rumpff, 
45  111.  90,  92  Am.  Dec.  196. 

Indiana.  —  Crawfordsville  v.  Braden,  130 
Ind.  149,  30  Am.  St.  Rep.  214;  Skaggs  v.  Mar- 
tinsville, 140  Ind.  476,  49  Am.  St.  Rep.  209. 

Iowa.  —  State  v.  Holcomb,  68  Iowa  107,  56 
Am.  Rep.  853. 

Louisiana.  —  Milne  v.  Davidson,  5  Mart.  N. 
S.  (La.)  409,  16  Am.  Dec.  189;  State  v.  Robert- 


Authority  to  Enact. 
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insuring,  so  far  as  practicable,  of  protection  against  fire;1  the  regulation 
of  streets  and  the  uses  thereof,2  and  of  the  speed  of  railway  trains  and 
other  vehicles,8  and  other  regulations  concerning  public  vehicles;  4  the  licens- 
ing 5  and  regulation  of  occupations;6  building  regulations;'  the  securing  of 
a  proper  observance  of  the  Sabbath;8  the  prevention  of  immorality  9  and 


Louisiana.  —  Musgrove  v.  Catholic  Church, 
io  La.  Ann.  431. 

Massachusetts. — Com.  v.  Fahey,  5  Cush. 
fM  IS9.)  40S;  Com.  v.  Goodrich,  13  Allen 
(M.iss.)  546. 

Ntw  York.  —  People  v.  Pratt,  120  N.  Y.  68, 
30  N.  E.  Rep.  64;  Coates  v.  New  York,  7  Cow. 
(N.  Y.)5S5;  Rrick  Presb.  Church  v.  New  York, 
5  Cow.  (N.  Y.)  538. 

Oi  .  —  Wygant  v.  McLauchlan,  (Oregon 
1901)  64  Pac.  Rep.  867. 

South  Carolina.  — Charleston  v.  Wentworlh 
St.  Baptist  Church,  4  Strobh.  L.  (S.  Car.)  306. 

Texas.  —  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

Ordinance  Prohibiting  Burials  Within  City  Void 
Except  as  to  Populous  Sections.  —  Austin  v.  Mur- 
ray, 16  Pick.  (Mass.)  121. 

1.  Fire  Protection —  California.  —  McCloskey 
v.  Kreling,  76  Cal.  511. 

Connecticut. — Crofut  v.  Danbury,  65  Conn. 
294. 

Illinois.  —  Marion  v.  Robertson,  84  111.  App. 
113- 

Indiana.  —  Kaufman  v.  Stein,  138  Ind.  49,  46 
Am.  St.  Rep.  368;  Mt.  Vernon  First  Nat.  Bank 
v.  Sarlls,  129  Ind.  201;  Hasty  v.  Huntington, 
105  Ind.  540;  Crawfordsville  v.  Braden,  130 
Ind.  149,  30  Am.  St.  Rep.  214. 

Iowa.  —  Lemmon  ?'.  Guthrie  Center,  (Iowa 
1901)  84  N.  W.  Rep.  986. 

Louisiana.  —  State  v.  O'Neil,  49  La.  Ann. 
1171. 

See  also  the  title  Fire  Limits,  vol.  13,  p.  396. 

2.  Eegulating  Streets  and  Use  of  Streets  — 
Illinois.  —  Mashburn  v.  Bloomington,  32  111. 
App.  245;  Bloomington  v.  Richardson,  38  111. 
App.  60. 

Indiana.  —  Skaggs  v.  Martinsville,  140  Ind. 
476,  49  Am.  St.  Rep.  209;  Nealis  v.  Hayward, 
48  Ind.  ig. 

Massachusetts.  —  Com.  v.  Stodder,  2  Cush. 
(Mass.)  562,  48  Am.  Dec.  679;  Com.  v.  Plaisied. 
148  Mass.  375,  12  Am.  St.  Rep.  566;  Com.  v. 
Ellis,  158  Mass.  555;  Com.  k.  Fenton,  139  Mass. 
195- 

Minnesota.  —  Duluth  v.  Mallett,  43  Minn. 
204. 

North  Carolina.  —  State  v.  Summerfield,  107 
N.  Car.  895;  State  v.  Brown,  109  N.  Car.  802. 

Pennsylvania.  —  Livingston  v.  Wolf,  136  Pa. 
St.  519,  20  Am.  St.  Rep.  936. 

Wisconsin. — Janesville  v.  Milwaukee,  etc.. 
R.  Co.,  7  Wis.  484. 

See  also  the  title  Streets  and  Sidewalks. 

3.  Eegulating  Speed  of  Railway  Trains  and 
Other  Vehicles  —  Georgia. — Western,  etc.,  R. 
Co.  v.  Young,  81  Ga.  397,  12  Am.  St.  Rep.  320. 

Illinois.  —  Lake  View  v.  Tate,  130  111.  247; 
Lake  Shore,  etc.,  R.  Co.  v.  Probeck,  33  111. 
App.  145- 

Indiana.  —  Whitson  v.  Franklin,  34  Ind.  392. 

Iowa.  —  Meyers  v.  Chicago,  etc.,  R.  Co.,  57 
Iowa  555,  42  Am.  Rep.  50. 

Massachusetts.  —  Com.  v.  Worcester,  3  Pick. 
(Mass.)  462,  Thach.  Crim.  Cas.  (Mass.)  100. 
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Michigan.  —  People  v.  Little,  86  Mich.  125. 

Missouri.  —  Bluedorn  v.  Missouri  Pac.  R. 
Co.,  108  Mo.  439,  32  Am.  St.  Rep.  615;  Grube 
v.  Missouri  Pac.  R.  Co.,  98  Mo.  330,  14  Am. 
St.  Rep.  645. 

New  York.  —  Buffalo  v.  New  York,  elc,  R. 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  6  Misc.  (N. 
Y.)  630. 

Ohio.  —  Lewis  v.  Cincinnati  St.  R.  Co.,  10 
Ohio  Dec.  53. 

Pennsylvania.  —  Pennsylvania  Co.  v.  James, 
81*  Pa.  St.  194. 

Wisconsin.  —  Horn  v.  Chicago,  etc.,  R.  Co., 
38  Wis.  464. 

4.  Regulating  Hacks  and  Public  Vehicles  —  Ala- 
bama. —  Lindsay  v.  Anniston,  104  Ala.  257,  53 
Am.  St.  Rep  44. 

Indiana.  —  Veneman  v.  Jones,  118  Ind.  41, 
10  Am.  St.  Rep.  100. 

Massachusetts.  —  Com.  v.  Gage,  114  Mass. 
328. 

Minnesota. — St.  Paul  v.  Smith,  27  Minn. 
364,  38  Am.  Rep.  296. 

Missouri.  —  Chillicolhe  v.  Brown,  38  Mo. 
App.  609. 

Ohio.  —  Branahan  v.  Hotel  Co.,  39  Ohio  St. 
333,  48  Am.  Rep.  457- 

Street  Cars.  —  St.  Louis  v.  St.  Louis,  etc.,  R. 
Co.,  89  Mo.  44,  58  Am.  Rep.  82,  affirming  14 
Mo.  App.  221;  Frankford,  etc.,  Pass.  R.  Co.  v. 
Philadelphia,  58  Pa.  St.  119,  98  Am.  Dec.  242. 

5.  Licensing  Occupations.  —  See  the  title  Oc- 
cupation, Business,  and  Privilege  Taxes. 
ante. 

6.  Regulating  Occupations  —  England.  —  Shaw 
v.  Pope,  2  B.  &  Ad.  465,  22  E.  C.  L.  125. 

Canada.  —  Virgo  v.  Municipal  Corp.,  22  Can. 
Sup.  Ct.  447- 

Illinois.  —  Chicago  v.  Stralton,  58  111.  App. 
539- 

Indiana.  —  Rushville  v.  Rushville  Natural 
Gas  Co.,  132  Ind.  575. 

Kansas.  — Topeka  v.  Boutwell,  53  Kan.  20. 

Mississippi.  —  Porter  v.  Water  Valley,  70 
Miss.  560. 

Missouri.  —  St.  Louis  v.  Russell,  116  Mo. 
248. 

New  York.  —  Buffalo  v.  Schleifer,  (Buffalo 
Super.  Ct.  Gen.  T.)  2  Misc.  (N.  Y.)  216;  Roch- 
ester v.  West,  2g  N.  Y.  App.  Div.  125,  affirmed 
164  N.  Y.  510,  79  Am.  St.  Rep.  659;  Buffalo  v. 
Marion.  (Buffalo  Super.  Ct.  Gen.  T.)  13  Misc. 
(N.  Y.)  639. 

Municipal  Control  of  the  Liquor  Traffic  is  fully 
treated  in  the  title  Intoxicating  Liquors,  vol. 
17,  p.  280  el  sea. 

7.  Building  Regulations.  —  State  v.  Zurich,  49 
La.  Ann.  447. 

8.  Observance  of  Sabbath.  —  Theisen  v.  Mc- 
David,  34  Fla.  440;  Karwisch  v.  Atlanta,  44 
Ga.  204;  McPherson  v.  Chebanse,  114  III.  46, 
55  Am.  Rep.  857;  Charleston  v.  Benjamin,  2 
Strobh.  L.  (S.  Car.)  508.  See  also  the  title 
Sunday. 

9.  Prevention  of  Immorality  —  California.  — 
Exp.  Smith,  38  Cal.  702. 
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indecency; 1  the  prevention  of  the  running  at  large  of  cattle;  2  and  the  abate- 
ment or  prevention  of  nuisances  generally.3 

b.  Subjects  Covered  by  State  Legislation.  —  As  it  is  very  obvious 
that  the  same  act  may  constitute  an  offense  against  both  the  state  and  a 
municipal  corporation,4  it  is  almost  universally  conceded  that  a  municipal  cor- 
poration, acting  within  its  delegated  powers,  may  legislate  on  subjects  covered 
by  state  laws  and  provide  for  the  punishment  of  acts  which  constitute  offenses 
agains"  itself  although  such  acts  are  also  punishable  under  the  laws  of  the 
state. 3    There  is,  however,  a  hopeless  conflict  of  authority  on  the  question 


Georgia.  —  Braddy  v.  Milledge ville,  74  Ga. 
51b,  58  Am.  Rep.  443. 

Kentucky.  —  Dunn  v.  Com.,  (Ky.  1899)  49  S. 
W.  Rep.  813. 

Nebraska.  —  Perry  v.  State,  37  Neb.  623. 

Ohio.  —  Billington  v.  Hoverman,  7  Ohio  Cir. 
Dec.  358. 

South  Carolina.  —  State  v.  Williams,  11  S. 
Car.  288. 

1.  Public  Decency. —  Braddy  v.  Milledgeville, 
74  Ga.  516,  58  Am.  Rep.  443;  Grand  Rapids  v. 
Bateman,  93]Mich.  135. 

2.  Preventing  Running  at  Large  of  Cattle  — 

Colorado.  —  Brophy  v.  Hyatt,  10  Colo.  223. 

Kentucky.  —  McKee  v.  McKee,  8  B.  Mori. 
(Ky.)  433. 

Maryland.  —  Cochrane  v.  Frostburg,  81  Md. 
51,  48  Am.  St.  Rep.  479. 

Massachusetts. — Com.  v.  Bean,  14  Gray 
(Mass.)  52. 

North  Carolina. — Jones  v.  Duncan,  127 
N.  Car.  118;  Rose  v.  Hardie,' 98  N.  Car.  44. 

Texas.  —  Heath  v.  Hall,  (Tex.  Civ.  App. 
1894),  27  S.  VV.  Rep.  160;  Waco  v.  Powell,  32 
Tex.  258. 

Virginia.  —  Eolton  v.  Vellines,  94  Va.  393, 
64  Am.  St.  Rep.  737. 

Wisconsin.  —  Miles  v.  Chamberlain,  17  Wis. 
446. 

Impounding  of  Stock  —  Alabama.  —  Folmar  v. 
Curtis,  86  Ala.  354. 

Kentucky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Berry,  93  Ky.  43,  40  Am.  St.  Rep.  161; 
Armstrong  v.  Brown,  (Ky.  1899)  50  S.  W.  Rep. 
17. 

Missouri.  —  Spitler  v.  Young,  63  Mo.  42. 

Tennessee.  —  Moore  v.  State,  II  Lea  (Tenn.) 
35;  Knoxville  v.  King,  7  Lea  (Tenn.)  441. 

West  Virginia.  —  Burdett  v.  Allen,  35  W. 
Va.  347. 

Wisconsin. — Wilcox  v.  Hemming,  58  Wis. 
144,  46  Am.  Rep.  625. 
See  also  the  title  Impounding,  vol.  16,  p.  4. 

3.  Abatement  or  Prevention  of  Nuisances  — 
United  States.  —  Sanitary  Reduction  Works  v. 
California  Reduction  Co.,  94  Fed.  Rep.  693. 

Colorado.  —  Brophy  v.  Hyatt,  10  Colo.  223. 
Connecticut.  —  McAlister  v.  Clark,  33  Conn. 
91. 

Illinois.  —  Harmison  v.  Lewistown,  153  111. 
313,  46  Am.  St.  Rep.  893;  Chicago  v.  Rumpff, 
45  111.  90,92  Am.  Dec.  190;  Quincy  v.  O'Brien, 
*4  111.  App.  591. 

Indiana.  —  Walker  v.  Towle,  156  Ind.  639 

Iowa.  —  Knoxville  v.  Chicago,  etc.,  R.  Co., 
83  Iowa  636,  32  Am  St.  Rep.  321. 

Kansas.  —  Burlington  v.  Stockwell,  5  Kan. 
App.  569. 

Louisiana.  —  State  v.  Payssan,  47  La.  Ann. 
1029,  49  Am.  St.  Rep.  390;  State  v.  Morris,  47 
La.  Ann.  1660;   State  v.  Heidenhain,  42  La. 


Ann.  483,  21  Am.  St  Rep.  388;  Kennedy  v. 
Phelps,  10  La.  Ann.  227;  Monroe  v.  Gerspach, 
33  La.  Ann.  1011;  Waters  Pierce  Oil  Co.  v. 
New  Iberia,  47  La.  Ann.  863. 

Maryland.  —  Hagerstown  v.  Witmer,  86  Md. 
293- 

New  York.  —  Tanner  v.  Albion,  5  Hill  (N. 
Y.)  121,  40  Am.  Dec.  337;  People  v.  Garabed 
(County  Ct.)  20  Misc.  (N.  Y.)  127. 

North  Carolina.  —  State  v.  Hord,  122  N.  Car. 
1092,  65  Am.  St.  Rep.  743;  State  v.  Tafl,  118 
N.  Car.  1 190,  54  Am.  St.  Rep.  768;  Stale  v. 
Webber,  107  N.  Car.  962,  22  Am.  St.  Rep.  920. 

Ordinance  Cannot  Declare  to  Be  Nuisance  That 
Which  Is  Not  So  in  Fact  —  United  States.  —  Yates 
v.  Milwaukee,  10  Wall.  (U.  S.)  497. 

Arkansas.  —  Ward  v.  Little  Rock,  41  Ark. 
526,  48  Am.  Rep.  46:  Arkadelphia  v.  Clark.  52 
Ark.  23,  20  Am.  St.  Rep.  154. 

Illinois.  —  North  Chicago  City  R.  Co.  v.  Lake 
View,  105  111.  207,  44  Am.  Rep.  7SS;  Harmison 
v.  Lewisiown,i53  111.  313,46  Am.  St.  Rtp.  893; 
Des  Plaines  v.  Poyer,  123  111.  348,  5  Am.  St. 
Rep.  524. 

Indiana.  —  Walker  v.  Jameson,  140  Ind.  591, 
49  Am.  St.  Rep.  222. 

Michigan.  —  Matter  of  Frazer,  63  Mich.  396, 
6  Am.  St.  Rep.  310. 

Mississippi.  — Ex  p.  O'Leary,  65  Miss.  80,  7 
Am.  St.  Rep.  640. 

Missouri.  —  St.  Louis  v.  Heitzeberg  Packing, 
etc.,  Co.,  141  Mo.  375,64  Am.  St.  Rep.  516. 

North  Carolina.  —  State  v.  Taft,  118  N.  Car. 
1190,  54  Am.  St.  Rep.  768. 

Ohio.  —  Cleveland  v.  Malm,  7  Ohio  Dec.  124. 

Oregon.  —  Wygant  v.  McLauchlan,  (Oregon 
1901)64  Pac.  Rep.  867;  Grossman  v.  Oakland, 
30  Oregon  478,  60  Am.  St.  Rep.  S32. 

4.  Same  Act  Offense  Against  Both  State  and 
Municipality — Arkansas.  —  Van  Buren  v.  Wells, 
53  Ark.  368,  22  Am.  St.  Rep.  214. 

Colorado.  —  Hughes  v.  People,  8  Colo.  536. 

Florida.  —  Hunl  ^.Jacksonville,  34  Fla.  504. 

Iowa.  —  Bloomfield  v.  Trimble,  54  Iowa  399, 
37  Am.  Rep.  212. 

Louisiana.  —  State  v.  Fourcade,  45  La.  Ann. 
717,  40  Am.  St.  Rep.  249;  Monroe  v.  Hardy,  46 
La.  Ann.  1232;  Board  of  Police  v.  Giron,  46 
La.  Ann.  1364. 

Nebraska.  —  Brown  ville  v.  Cook,  4  Neb.  101. 

Oregon.  —  Stale  v.  Bergman,  6  Oregon  341. 

South  Carolina.  —  See  State  v.  Williams,  11 
S.  Car.  288.  See  also  the  cases  cited  in  the 
next  note  infra. 

5.  Ordinance  May  Cover  Same  Ground  as  Statute 
—  United  States.  —  U.  S.  v.  Wells,  2  Cranch  (C. 
C  )  45  ;  McLaughlin  v.  Stephens,  2  Cranch  (C.  C.) 
148.  See  also  U.  S.  v.  Holly,  3  Cranch  (C.  C.) 
656.    Compare  Ex  p.  Smith,  Hempst.  (U.  S.)2oi. 

Alabama.  —  Mobile  v.  Allaire,  14  Ala.  4C0; 
Mobile  v.  Rouse,  8  Ala.  515. 
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whether  such  power  in  municipalities  can  be  deduced  from  a  general  grant  of 
authority  to  make  by-laws  and  ordinances  for  the  welfare  and  good  govern- 
ment of  the  city,  or  other  words  of  similar  import,  or  whether  the  power  to 
legi  -I  ite  on  the  particular  subject  covered  by  the  state  laws  must  be  expressly 
granted.1     This  being  the  case,  it  is  deemed  superfluous  to  attempt  to  set  out 


Arkansas.  —  Van  Buren  v.  Wells,  53  Ark. 
368,  22  Am.  St.  Rep.  214. 

California.  —  Matter  of  Sic,  73  Cal.  142. 

Colorado.  —  Mclnerney  v.  Denver,  17  Colo. 
302;  Hughes  v.  People,  8  Colo.  536.  See  also 
Deitx  v.  Central,  1  Colo.  323. 

Dakota.  —  Elk  Point  v.  Vaughn,  1  Dak.  113. 

Florida,  —  Hunt:'.  Jacksonville,  34  Fla.  504; 
Theisen  v.  McDavid,  34  Fla.  440. 

Georgia,  —  McPea  v.  Americus,  59  Ga.  168, 
27  Am  Rep.  390.  See  also  Kassell  v.  Savan- 
nah, 109  Ga.  491;  Moran  v.  Atlanta,  102  Ga. 
840;  Collins  v.  Hall.  92  Ga.  411;  Savannah  v. 
Hussey,  21  Ga.  80,  68  Am.  Dec.  452.  But 
compare  Rothschild  v.  Darien,  69  Ga.  503; 
Jenkins  v.  Thomasi  ille,  35  Ga.  145. 

Idaho.  —  State  v.  Preston,  (Idaho  1894)  38 
Pac.  Rep.  694. 

Illinois.  —  Wragg  v.  Penn  Tp.,  94  111.  II,  34 
Am.  Rep.  199;  Chicago  u.  Brownell,  41  111. 
App.  70;  Spring  Valley  v.  Spring  Valley  Coal 
Co.,  71  111.  App.  432;  Baldwin  v.  Murphy,  82 
III.  4S5.  See  also  Fant  v.  People,  45  111.  259; 
Petersburg  v.  Meizker,  21  111.  205. 

Iowa.  —  Bloomfield  v.  Trimble,  54  Iowa  399, 
37  Am.  Rep.  212.  Compare  Foster  v.  Brown, 
55  Iowa  686;  Centerville  v.  Miller,  57  Iowa  56, 
225. 

Kansas.  —  In  re  Jahn,  55  Kan.  694;  In  re 
Thomas,  53  Kan.  659;  Kansas  City  v.  Grubel, 
57  Kan.  436. 

Kentucky.  —  Taylor  v.  Owensboro,  08  Ky. 
271,  56  Am.  St.  Rep.  361;  March  v.  Com.,  12 
B.  Mon.  (Ky.)  25. 

Louisiana. — State  v.  Fourcade,  45  La.  Ann. 
717,  40  Am.  St.  Rep.  249;  Monroe  v.  Hardy, 
46  La.  Ann.  1232;  Board  of  Police  v.  Giron,  46 
La.  Ann.  1364;  New  Orleans  v.  Collins,  52  La. 
Ann.  973.  See  also  State  v.  Labalut,  39  La. 
Ann.  513.  Compare  New  Orleans  v.  Miller,  7 
La.  Ann.  651. 

Maryland.  —  See  Shafer  v.  Mumma,  17  Md. 
33i- 

Michigan.  —  People  v.  Hanrahan,  75  Mich. 
611;  People  v.  Detroit  White  Lead  Works,  82 
Mich.  471;  Wayne  County  v.  Detroit,  17  Mich. 
390.  See  also  Fennell  v.  Bay  City,  36  Mich. 
186. 

Minnesota. — State  v.  Ludwig,  21  Minn.  202; 
State  v.  Bruckhauser,  26  Minn.  301;  State  v. 
Oleson,  26  Minn.  507.  See  also  Slate  v.  Crum- 
mey,  17  Minn.  72;  State  v.  Charles,  16  Minn. 
474- 

Mississippi.  —  Ex  p.  Bourgeois,  60  Miss.  663, 
45  Am.  Rep.  420;  Johnson  v.  State,  59  Miss. 
543- 

Missouri. — St.  Louis  v.  Vert,  84  Mo.  204; 
State  v.  Cowan.  29  Mo.  330;  St,  Louis  v.  Bent, 
11  Mo.  61;  State  v.  Walbridge,  119  Mo.  383, 
41  Am.  St.  Rep.  663;  De  Soto  v.  Brown,  44 
Mo.  App.  148;  Plattsburg  v.  Trimble,  46  Mo. 
App.  459;  Kansas  City  v.  Neal,  49  Mo.  App. 
72;  Kansas  City  v.  Hallett,  59  Mo.  App  160, 
1  Mo.  App.  Rep.  18;  St.  Joseph  v.  Vesper,  59 
Mo.  App.  459;  St.  Louis  v.  Schoenbusch,  95 
Mo.  618. 


Nebraska.  —  Brown  ville  v.  Cook,  4  Neb.  101. 
IVcw  Jersey.  —  Riley  v.  Ttenton,  51  N.  J.  L. 
498. 

New  York.  —  Brooklyn  v.  Toynbee,  31  Barb. 
(N.  Y.)  282;  Polinsky  v.  People,  11  Hun  (N.  Y.) 
J90;  Rogers  z.  Jones,  1  Wend.  (N.  Y.)  237,  19 
Am.  Dec.  493;  New  York  v.  Hyatt,  3  E.  D. 
Smith  (N.  Y.)  156. 

Ohio.  —  Wightman  v.  Slate,  10  Ohio  452; 
State  v.  Ulm,  8  Ohio  Dec.  677,  7  Ohio  N.  P.  659. 

Oregon.  —  State  v.  Sly,  4  Oregon  277;  State 
v.  Bergman,  6  Oregon  341.  Compare  Walsh  v. 
Union,  13  Oregon  589;  Corvallis  v.  Carlile,  10 
Oregon  139,  45  Am.  Rep.  134. 

South  Carolina.  —  See  State  v.  Williams,  11 
S.  Car.  288;  McCormick  v.  Calhoun,  30  S.  Car, 
93;  Greenville  v.  Kemmis,  58  S.  Car.  427. 

South  Dakota.  —  Yankton  v.  Douglass,  8  S. 
Dak.  440. 

Tennessee. — Greenwood  v.  State,  6  Baxt. 
(Tenn.)  567,  32  Am.  Rep.  539.  See  also  Stale 
v.  Taxing  Dist.,  16  Lea  (Tenn  )  240.  Compare 
Raleigh  v.  Dougherty,  3  Humph.  (Tenn.)  11, 
39  Am  Dec.  149. 

Utah.  —  Exp.  Douglass,  I  Ulah  108.  Com- 
pare People  v.  Brown,  2  Utah  462. 

Washington. — Seattle  v.  Chin  Let,  19 
Wash.  38.^ 

Wisconsin.  - — State  v.  Newman,  96  Wis.  258; 
Platteville  v.  McKernan,  54  Wis.  487. 

Ordinance  Cannot  Cover  Same  Ground  as  Statute 
—  Connecticut.  —  Soulhport  v.  Ogden,  23  Conn. 
128;  State  v.  Welch,  36  Conn.  215.  See  also 
State  v.  Flint,  63  Conn.  248. 

North  Carolina.  —  State  Keith,  94  N.  Car. 
933;  Washington  v.  Hammond,  76  N.  Car.  33. 
See  also  Stale  v.  Wilson,  106  N.  Car.  718;  State 
v.  Sherrard,  117  N.  Car.  716;  State  v.  McCoy, 
116  N.  Car.  1059;  State  v.  Brittain,  89  N.  Car. 
574.  Compare  State  v.  Langston,  88  N.  Car. 
692. 

Texas. — Ex  f.  Wickson,  (Tex.  Crim.  1898) 
47  S.  W.  Rep.  "643;  :Ballard  v.  Dallas,  (Tex. 
Crim.  1898)  44  S.  W.  Rep.  864;  Crowley  v. 
Dallas.  (Tex.  Crim.  1898)  44  S.  W  Rep.  865; 
Ex  p.  Coombs,  38  Tex.  Crim.  648;  Ex  p.  Fagg, 

38  Tex.  Crim.  573.  See  also  Leach  v.  Slate,  36 
Tex.  Crim.  248;  Exp.  Knox,  (Tex.  Crim.  1897) 

39  S.  W.  Rep.  670.  Compare  Ex  p.  Freeland, 
38  Tex.  Crim.  321;  Hamilton  v.  State,  3  Tex. 
App.  643. 

Statutory  Prohibition. —  In  Indiana  and  Rhode 
Island  the  general  siaiutes  have  expressly  for- 
bidden legislation  by  municipalilies  punishing 
acts  already  punishable  under  the  general  law 
of  the  slate.  Clevenger  v.  Rushville,  90  Ind. 
258;  Zeller  v.  Cra vvfordsville,  90  Ind.  262; 
Frankfort  v.  Aughe,  114  Ind.  77,  600;  Indianap- 
olis v.  Huegele,  115  Ind.  581;  Indianapolis  v. 
Higgins,  141  Ind.  1;  Whiting  v.  Doob,  152 
Ind.  157;  Baxter's  Petition,  12  R.  I.  13;  State 
v.  PolUrd,  6  R.  I.  290. 

Prohibition  in  Charter.  —  State  v.  Tyrrell,  73 
Conn.  407 

1.  Conflict  of  Authority.  —  Exp.  Bourgeois,  60 
Miss.  663,  45  Am.  Rep.  420. 
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at  length  the  various  views  in  the  different  jurisdictions,  but  a  reference  to  the 
cases  already  cited  in  this  section  will  enable  the  reader  to  ascertain  readily 
the  view  taken  by  the  courts  in  any  particular  jurisdiction.1 

V.  Enactment —  1.  Introductory.  —  It  is  the  purpose  of  this  section  to  dis- 
cuss the  various  constitutional  and  statutory  requirements  as  to  the  legislative 
action  of  municipalities,  a  compliance  with  which  is  necessary  in  order  that 
ordinances,  by-laws,  and,  to  a  certain  extent,  resolutions,  may  be  validly  passed 
and  become  effective.2 

2.  Rules  of  Council.  —  When  the  charter  law  of  a  city  does  not  regulate  the 
mode  of  procedure  to  be  observed  upon  the  adoption  of  an  ordinance  by  the 
council,  but  has  committed  the  authority  or  power  so  to  do  to  that  body, 
which,  in  pursuance  thereof,  has  prescribed  by  ordinance  an  essential  and 
salutary  rule,  mandatory  and  prohibitory  in  its  provisions,  the  council  must 
yield  obedience  to  such  rule  of  procedure,  and  in  the  enactment  of  an  ordi- 
nance must  be  controlled  thereby,  unless  the  rule  is  suspended  in  the  manner 
or  by  the  vote  provided,3  and  the  consequences  of  a  refusal  or  neglect  to 
comply  substantially  with  its  provisions  or  of  a  violation  of  its  inhibition  must, 
in  reason,  be  the  same  as  those  of  a  noncompliance  with,  or  a  violation  of,  a 
requirement  prescribed  by  statute.4 

Rules  of  Order.  —  But  the  fact  that  an  ordinance  was  passed  in  violation  of 
the  rules  of  order  of  the  council  does  not  invalidate  it,  for  the  violation  of 
parliamentary  law  does  not  of  itself  make  void  the  proceedings  of  a  deliberative 
body.5 

3.  Presumption  of  Regularity.  —  In  one  state  the  court  has  refused  to  assent 
to  the  suggestion  that  the  presumption  in  favor  of  the  constitutional  regularity 
of  proceedings  of  the.  legislative  department  of  the  government  is  equally 
applicable  to  the  regularity  and  legality  of  municipal  corporation  proceedings,6 
but  the  majority  of  cases  hold  that  it  will  be  presumed  that  ordinances  were 
regularly  and  legally  passed.7 

4.  Meetings  of  Council.  —  It  is  clear  that  a  valid  ordinance  can  be  passed 
only  when  the  city  council  is  assembled  and  acting  as  an  organized  body  at  a 
meeting  held  according  to  law,  and  of  which  the  proper  notice  has  been  given. H 

1.  See  cases  cited  supra,  this  section.  3.  Suspension. — Swindell  v.  State, 143  Ind.153. 

2.  Necessity  for  Compliance  with  Statutory  Re-  Power  to  Suspend.  —  Greeley  v.  Ilamman,  17 
quirements.  —  See  the  following  cases:  Colo.  30. 

California.  —  Herzo   v.    San   Francisco,  33  What  Amounts  to  Suspension.  —  Sank  v.  Phil- 

Cal.  134;  McCoy  v.  E  riant,  53  Cal.  250.  adelphia,  8  Phila.  (Pa.)  117. 

Colorado. — Tracey  v.  People,  6  Colo.  151.  4.  Rules  Must  Be  Complied  with.  —  Swindell 

Illinois.  —  Barnett  v.   Newark,  28    111.   62;  v.  State.  143  Ind  153. 

Ewbanks  v.  Ashley,  36    111.   177;    Puller  v.  5.  Rules  of  Order. —  Hutcheson    v.  Storrie, 

Heath,  89  III.  296;  Elizabethto wn  v.  Lefler,  23  (Tex.  Civ.  App.  1898)48  S.  W.  Rep.  785. 

III.  90.  6.  Altoona  v.  Bowman,  171  Pa.  St.  307,  37 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Wyan-  W,  N.  C.  (Pa.)  102. 

dotte,  44  Kan.  32.  7.  Presumption  of  Regularity.  —  Downing  -•. 

Michigan.  —  Van  Alstine  v.  People,  37  Mich.  Milionvale,  36  Kan.  740;  Elliott  v.  Louisville, 

523.  lot  Ky.  262;  Duluth  v.  Krupp,  46  Minn.  435. 

Missouri.  —  Lewis  v.  St.  Louis,  4  Mo.  App.  See  also  Santa  Rosa  Ciiy  R.  Co.  v.  Central  St. 

563.  R.  Co.  (Cal.  1895),  38  Pac.  Rep.  986;  Leaven- 

New  Jersey.  —  State  v.  Newark,  25  N.  J.  L.  worth  County  v.  Higginbotham,  17  Kan.  62; 

399;  Leland  v.  Long  Branch  Com'rs,  42  N.  J.  State  v.  Francis,  2(>  Kan.  724. 

L.  37;_.  8.  Meetings.  —  See  San  I  uis  Obispo  County 

New   York. — Smith  v.  Buffalo,  Sheld.  (N.  7'.  Hendricks,  71  Cal.  242;  Exp.  Mirande,  73 

Y.)  493;   Beekman's  Case,  (Supm.  Ct.  Spec.  Cal.  365;  Gill  v.  Dunham,  (Cal.  1893)34  Pac. 

T.)  11  Abb.  Pr.  (N.  Y.)  164.  Rep.  68;  Aurora  Water  Co.  v.  Aurora,  129  Mo. 

Ohio.  —  Blanchard  v.   Bissell,   11  Ohio  St.  540;  Forry  v.  Ridge,  56  Mo.  App.  615;  Smith 

101;  VVelker  v.  Potter,  18  Ohio  St.  85;  Bloom  v.  Tobener,  32  Mo.   App.  601;    Dollar  Sav. 

v.  Xenia,  32  Ohio  St.  461;   Slate  v.  Bell,  34  Bank  v.  Ridge,  1  Mo.  App.  Rep.  485;  State  v. 

Ohio  St.  194.  Jersey  City,  25  N.   J.  L.  309;  Dey  v.  Jersey 

Pennsylvania.  —  Sank     v.     Philadelphia,    4  Cil  y,  19  N.  J .  Eq.  412;  Young  v.  R  ushsylvania. 

Brews.  (Pa.)  133.  4  Ohio  Cir.  Dec.  319,  8  Ohio  Cir.  Ct.  75. 

Vermont.  —  Williams  v.  Willard,  23  Vt.  369.  Presence   of  Mayor  Not  Necessary.  —  Aurora 

Virginia.  —  Danville  v.  Shclton,  76  Va.  325.  Water  Co.  t.  Aurora,  129  Mo.  540. 
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5.  Notice.  —  It  is  sometimes  required  that  notice  shall  be  given  before  the 
passage  of  an  ordinance.1  This  is  the  case,  however,  as  a  general  rule,  only 
where  the  action  of  the  city  council,  though  in  the  form  of  an  ordinance,  is  in 
its  nature  judicial  rather  than  legislative2  and  private  rights  are  involved,3  as 
in  the  case  of  ordinances  to  condemn  lands  for  the  purpose  of  widening  a 
street  or  for  other  public  use,4  to  establish  a  street  line  encroaching  on  private 
lands,5  to  provide  for  municipal  improvements  to  be  paid  for  in  whole  or  in 
par!  by  assessments  upon  the  property  benefited,0  or  to  abate  nuisances  and 
the  like.7  Thus  it  will  be  seen  that  the  requirement  of  notice  is  based  upon 
the  fundamental  right  of  the  proper  owner  to  be  heard  upon  a  measure  which 
materially  affects  his  rights.8 

Ordinance  Affecting  Personal  Liberty.  —  Where  a  municipal  charter  provides  a 
summary  proceeding  for  the  violation  of  ordinances  whereby,  upon  conviction, 
execution  is  to  be  issued  against  the  goods,  chattels,  and  person  of  the 
offender,  an  ordinance  providing  a  fine  for  its  violation  is  one  affecting  per- 
sonal liberty  within  a  charter  requirement  that  ordinances  affecting  personal 
liberty  shall  be  published  for  two  weeks  between  the  second  and  third 
readings.9 

Ordinance  Involving  Expenditure  of  Money.  —  A  charter  requirement  of  publication 
between  the  second  and  third  readings  where  the  ordinance  involves  the 
expenditure  of  money  refers  to  the  expenditure  of  the  public  funds  of  the 
city,  and  its  purpose  is  to  give  notice  to  taxpayers  that  they  may,  if  so  dis- 
posed, resist  the  passage  of  an  ordinance  which  will  cast  a  burden  upon  them. 
Therefore  such  notice  is  not  required  in  the  case  of  an  ordinance  permitting  a 
railroad  company  to  make  a  change  in  a  street,  where  the  entire  expenditure 
of  money  under  the  ordinance  is  required  to  be  made  by  the  railroad 
company. 10 

Requirement  Jurisdictional.  —  Where  such  notice  is  required,  it  is  jurisdictional, 
and  an  ordinance  passed  without  the  proper  notice  being  given  is  void,11  and 

Circumstances  Raising  Presumption  that  Meet-  Cases  in  Which  Notice  Not  Required.  —  Abra- 

ing  Was  Properly  Called.  —  Greeley  v.  Hatnman,  ham  v.  Meyers,  (Supm.  Ct.  Spec.  T.)  29  Abb. 

17  Colo.  30.  N.  Cas.  (N.  Y.)  384;  Cleveland,  etc.,  R.  Co.  v. 

1.  Notice  Required.  —  Derby  v.  Modesto,  104  St.  Bernard,  10  Ohio  Cir.  Dec.  415.  19  Ohio 
Cal.  515;  State  v.  Plainfield,  38  N.  J.  L.  95;  Cir.  Ct.  296;  Seitzinger  v.  Tamaqua,  187  Pa. 
Cape  May  v.  Cape  May.  etc.,  R.  Co.,  60  N.  J.  St.  539. 

L.  224.  modifying  58  U.  J.  L.  565;  Wood  v.  9.  Ordinance   Affecting  Personal    Liberty.  — 

Mayor,  etc.,  (N.  Y.  Super.  Ct.  Spec.  T.)  34  Rutgers  College  Athletic  Assoc.  v.  New  Bruns- 

Hovv.  Pr.  (N.  Y)  501;  Matter  of  Bassford,  50  wick,  55  N.J.  L.  279. 

N.  Y.  509,  affirming  63  Barb.  (N.  Y.)  161.  10.  Expenditure   of  Money. —  Barr   v.  New 

2.  Action  Judicial  Rather  than  Legislative. —  Brunswick,  58  N.  J.  L.  255. 

State  v.  Plainfield,  38  N.J.  L.  95;  Moored.  11.  Requirement  of  Notice  Jurisdictional—  Cali- 

Haddonfield,  62  N.  J.  L.  386.    See  also  State  fornia.  —  San  Francisco  v.  Buckrnan,  m  Cal. 

v.  Moriistovvn.  34  N.  J.  L.  445.  25. 

3.  Private  Rights  Involved.  —  Byrnes?'.  Riv-  New  Jersey. — State  v.  Plainfield,  38  N.  J. 
erlon.  64  N.  J.  L.  210.  L.  95;  Rutgers  College  Athletic  Assoc.  v.  New 

4.  Condemnation  of  Land.  —  State  v.  Plainfield,  Brunswick,  55  N.  J.  L.  279;  Dawes  v.  Hights- 
38  N.  J.  L.  95;  Franklin  Street,  14  York  Leg.  town,  45  N.  J.  L.  127;  State  v.  Hudson,  2g  N. 
Rec.  (Pa.)  115.  J.  L.  475;  State  v.  Long  Branch  Com'rs,  54  N. 

5.  Street  Line  Encroaching  on  Private  Lands. —  J,  L.  484.  See  also  State  v.  Jersey  City, 
Byrnes  v.  Riverton,  64  N.  J.  L.  210.  30  N.  J.  L.  93. 

6.  Municipal  Improvements.  —  Matter  of  Astor,  New  York.  —  Matter  of  Smith,  52  N.Y.  526, 
50  N.  Y.  363;  Matter  of  Anderson,  60  N.  Y.  reversing  65  Barb.  (N.  Y.)  283;  In  re  Douglass, 
457;  Olds  v.  Erie  City,  79  Pa.  St.  380.  46  N.  Y.  42,  12  Abb.  Pr.  N.  S  (N.  Y.)  161.  re- 

7.  Abatement  of  Nuisances. — See  Baumgartner  versing  (Supm.  Ct.  Spec.  T.)  9  Abb.  Pr.  N.  S. 
v.  Hasty,  100  Ind.  575,  50  Am.  Rep.  830;  Weil  (N.  \.)  84,  58  Barb.  (N.  Y.)  174,  40  How.  Pr. 
v.  Ricord,  24  N.  J.  Eq.  169;  People  v.  Board  (N.  Y.)  201;  Matter  of  Levy,  4  Hun  (N.  Y.) 
of  Health,  33  Barb.  (N.  Y.)  344.  501;  Matter  of  Anderson,  60  N.  Y.  457. 

8.  Right  of  Property  Owner  to  Be  Heard. —  Pennsylvania.  —  Focht  v.  Lebanon,  4  Dau- 
Baltimore  v.  Little  Sisters  of  Poor,  56  Md.  400;  phin  Co.  Rep.  (Pa.)  12. 

State  v.  Morristown,  34  N.J.  L.  445;  States.  Wisconsin.  —  Quinl    v.    Merrill,    105  Wis. 

Plainfield,  38  N.  J.  L.  95;  Schen«ctady  v.  Fur-  406. 

man  61  Hun  (N.  Y.)  171.  Sufficiency  of  Notice  or  Publication  —  Mary- 
One  Hearing  Sufficient. —  People  v.  Roches-  land.  —  Baltimore!'.  Little  Sisters  of  Poor,  56 
ter,  5  Lans.  (N.  Y.)  II.  Md.  400. 
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the  error,  being  fundamental,  cannot  be  remedied  by  subsequent  legislation.1 
In  What  Language  Notice  Published.  —  Where  the  charter  requires  that  notice  of 
proposed  ordinances  shall  be  published  in  several  newspapers,  one  of  which 
is  printed  in  the  German  language,  the  notice  in  such  newspaper  must  be  in 
the  German  language.2 

6.  Report  and  Recommendation.  —  It  is  sometimes  provided  that  ordinances 
of  a  certain  kind  or  for  certain  purposes  can  be  passed  only  upon  the  report 
and  recommendation  of  some  board,  such  as  a  board  of  public  improvements, 
and  where  such  provisions  exist  an  ordinance  passed  for  any  of  such  purposes 
without  the  required  recommendation  and  report  is  invalid.3 

Amendment  Suggested  by  City  Council.  —  It  is,  however,  no  objection  to  the  validity 
of  an  ordinance  that  after  the  board  of  public  improvements  had  drafted  it  and 
sent  it  to  the  municipal  assembly,  that  body  suggested  an  amendment,  and 
submitted  it  to  the  board,  which  thereupon  embodied  the  amendment  into 
the  ordinance,  and  recommended  its  passage,  and  that  the  ordinance  as  thus 
amended  was  passed ;  for  it  is  wholly  immaterial  whether  in  recommending 
the  ordinance  the  board  made  a  clean  copy  or  used  its  former  copy  and 
interlined  it.4 

Signature  of  Clerk  of  Board.  — -  Where  an  ordinance  is  passed  upon  the  report 
and  recommendation  of  the  board  of  city  improvements,  as  required  by 
statute,  the  ordinance  is  valid  although  such  report  and  recommendation  were 
not  signed  by  the  clerk  of  the  board,  if  it  clearly  appears  that  the  board 
did  originate  the  ordinance  and  that  it  was  prepared  and  transmitted  to  the 
city  council  by  the  clerk  of  the  board.5 

7.  Vote  Necessary  to  Pass.  —  The  number  or  proportion  of  affirmative  votes 
necessary  to  pass  an  ordinance  is  a  matter  regulated  entirely  by  statutes, 
which  are,  of  course,  considered  to  be  mandatory  and  not  directory.6  As, 
however,  the  requirements  of  the  various  statutes  are  by  no  means  uniform,  it 
is  deemed  sufficient  to  cite  in  the  note  a  number  of  cases  from  different  juris- 
dictions in  which  such  requirements  have  been  passed  upon.7 

New  York.  —  Matter  of  Bassford,  50  N.  Y.  5.  Signature  of  Clerk  Not  Necessary.  —  Fisher 

509;  Matter  of  Smith,  52  N.  Y.  527.  v.  Graham,  1  Cine.  Super.  Ct.  113. 

Ohio.  —  Smith  v.  Columbus,  etc.,  R.  Co.,  10  6.  Provisions  Mandatory.  —  Barr  v.  Auburn, 

Ohio  Dec.  441,  8  Ohio  N.  P.  I.  89  111.  361;  Belknap  v.  Miller,  52  III.  App.  617; 

Pennsylvania.  —  Olds  v.  Erie  City,  79  Pa.  Rich  v.  Chicago,  59  111.  286.    See  also  the 

Si.  380:  Allegheny's  Petition,  8  Pa.  Super.  Ct.  cases  cited  in  the  next  note. 

104;  Franklin  Street.  14  York  Leg.  Rec.  (Pa.)  7.  Vote  Necessary  to  Pass — California.  —  San 

115.  Francisco  v.  Hazen,  5  Cal.  169;  McCracken  v. 

Washington.  —  Wood  v.  Seattle,  23  Wash.  1.  San  Francisco,  16  Cal.  591. 

Wisconsin.  —  Herman  v.  Oconto,  100  Wis.  Colorado.  —  Tracey  v.  People,  6  Colo.  151. 

391.  Illinois.  —  Barr  v.  Auburn,  89  111.  361;  Lind- 

Amendment  After  Publication.  —  State  v.  say  v.  Chicago,  115  III.  120;  People  v.  Max- 
Newark,  30  N.  J.  L.  303.  ton,  38  111.  App.  152;  Schorield  v.  Hudson,  56 

Proof  of  Notice  or  Publication.  —  Vincent  v.  III.  App.  191;  Belknap  v.  Miller,  52  III.  App. 

Pacific  Grove,  102  Cal.  405;    Barr   v.  New  617;  Carrollton  v.  Clark,  21  111.  App.  74. 

Brunswick,  58  N.  J.  L.  255.  Indiana.  —  Fralich  v.  Barlow,  25  Ind.  App. 

1.  Error  Not  Curable.  —  State  v.  Plainfield,  383;  Rushville  Gas  Co.  v.  Rushville,  121  Ind. 
38  N.  J.  L.  95.  206,  16  Am.  St.  Rep.  388;  Pittsburgh,  etc.,  R. 

2.  North  Baptist  Church  v.  Orange,  54  N.  J.  Co.  v.  Crowji  Point,  150  Ind.  536. 

L.  in.  Iowa. — Strohm  v.  Iowa  City,  47  Iowa  42; 

3.  Report  and  Recommendation.  —  State  v.  St.      Horner  v.  Rowley,  51  Iowa  620. 

Louis,  161  Mo.  371;  Reynolds  v.  Schweinefus,  Kansas.  —  Illinois   Trust,    etc..    Bank  v. 

I  Cine.  Super.  Ct.  215;  Tyler  v.  Columbus,  3  Arkansas  City,  76  Fed.  Rep.  271. 

Ohio  Cir.  Dec.  427,  6  Ohio  Cir.  Ct.  224.    See  Kentucky.  —  Mackin  v.  Wilson,  (Ky.  i&qS) 

also  People  v.  Albany,  39  N.  Y.  App.  Div.  30.  45  S.  W.  Rep.  663;  Louisville  v.  Hyatt,  2  B. 

The  Recommendation  Must  Appear  of  Record,  Mon.  (Ky.)  177,  3(1  Am.  Dec.  594;  Lexington  v. 

and  in  the  absence  of  such  record  it  will  not  Headley,  5    Push  (Ky.)  508;    Covington  v. 

bejpresumed  that  there  was  a  recommendation,  Sullivan,  (Ky.  1898)448.  W.  Rep.  630. 

nor  can  this  be  proved  by  parol.     Reynolds  v.  Michigan.  —  Naegely  v.  Saginaw,  101  Mich. 

Schweinefus,  1  Cine.  Super.  Ct.  215.  532;    Tennant    v.    Crocker,    85    Mich.  328; 

4.  Amendment  Suggested  by  City  Council.  —  Fournier  v.  West  Bay  Citv,  94  Mich.  463. 
Bambrick  v.  Campbell,  37  Mo.  App.  460.  Minnesota.  — State  v.  Priester,  43  Minn.  373. 
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in  Case  of  a  Tie  Vote  the  mayor  or  other  presiding  officer  usually  has  the  right 

to  cast  the  deciding  vote.1 

Presumption.  —  It  has  been  held  that  where  the  record  states  that  an  ordi- 
nance vas  passed  it  will  be  presumed  to  have  been  regularly  passed  in  so  far 
as  the  vote  thereon  is  concerned.8 

8.  Readings  —  a.  REQUIREMENT  OF  READING.  —  It  is  usually  required 
that  ordinances  or  by-laws  of  a  permanent  nature  3  shall  be  read  at  three 
separate  meetings  or  on  three  different  days  before  being  finally  passed.4 

b.  REQUIREMENT  Mandatory.  —  A  slight  preponderance  of  authority 
holds  such  a  requirement  to  be  mandatory  and  not  merely  directory,5  because 
if  the  common  council  were  permitted  wilfully  to  ignore  or  disobey  it,  the 
result  might,  and  possibly  would,  be  injurious  to  the  inhabitants  of  the 
mu  nicipality.6 

c.  METHOD  of  Reading.  —  It  is  not  necessary,  in  order  to  satisfy  this 
requirement,  that  every  ordinance  should  be  completely  read  at  length,  sec- 
tion by  section,  three  times.  The  requirement  is  not  disregarded  when  the 
ordinance  is  read  by  its  title,  and  not  in  full,  for  its  third  reading.7 

,/.  Ri  \m\<;  at  Adjourned  Meetings.  —  A  statutory  requirement  that 
ordinances  shall  be  read  on  "  three  different  days"  does  not  mean  that  the 
readings  shall  be  at  three  general  meetings,  and  an  ordinance  is  validly  passed 
when  the  second  and  third  readings  are  at  adjourned  meetings  held  on 
different  days.8 


Nebraska.  —  Magneau  v.  Fremont,  30  Neb. 
843,  27  Am.  St.  Rep.  436. 

New  Jersey.  —  Clark  v.  Elizabeth,  61  N.  J. 
L.  565;  Mueller  v.  Egg  Harbor  City,  55  N.J. 
L.  245. 

Ne-u  York.  —  Van  Zandt  v.  New  York,  8 
Bosw.  (N.  Y.)  375;  Matter  of  Mt.  Vernon. 
(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  225; 
Buffalo,  etc.,  R.  Co.  v.  Buffalo,  5  Hill  (N.  Y.) 
209;  Weinckie  v.  New  York  Cent.,  etc.,  R. 
Co.,  (Supm.  Ct.  Gen.  T.)  15  N.  Y.  Supp.  689; 
New  York,  etc.,  R.  Co.  v.  Dunkirk,  65  Hun 
(N.  Y.)  494- 

Ohio.  —  Cincinnati  v.  Bickett.  26  Ohio  St. 
49;  Sullivan  v.  Pausch,  3  Ohio  Cir.  Dec.  98,  5 
Ohio  Cir.  Ct.  196. 

Pennsylvania.  —  Sank  v.  Philadelphia,  8 
Phila.  (Pa.)  117;  Lowry  v.  Scranton,  4  Lack. 
Leg.  N.  (Pa.)  317. 

Washington .  —  Cline  v.  Seattle,  13  Wash.  444. 

Vote  Necessary  to  Rescind  Resolution.  — 
Naegely  v.  Saginaw,  ior  Mich.  532. 

1.  Vote  of  Presiding  Officer.  —  Launtz  v.  Peo- 
ple, 113  111.  137,  55  Am.  Rep.  405;  Carrollton 
v.  Clark,  21  111.  App.  74;  Carroll  v.  Wall,  35 
Kan.  36;  State  v.  Armstrong,  54  Minn.  457; 
New  Yoik,  etc.,  R.  Co.  v.  Dunkirk,  65  Hun 
(N.  Y.)  404.  See  also  Wooster  v.  Mullins,  64 
Conn.  340. 

How  Vote  Signified.  —  State  v.  Armstrong,  54 
Min n.  457. 

2.  Presumption  that  Ordinance  Was  Regularly 
Passed.  —  Brewster  v.  Davenport,  51  Iowa  427; 
Lexington  v.  Headley,  5  Bush  (Ky.)  508; 
Seattle  v.  Doran,  5  Wash.  482.  See  also 
O'Mally  v.  McGinn,  53  Wis.  353;  McCormick 
v.  Bay  City.  23  Mich.  457;  Young  v.  St.  Louis, 
47  Mo.  492.  Contra,  Matter  of  Buffalo,  78  N. 
Y.  362.  affirming  Matter  of  Carlton  Street,  16 
Hun  (N.  Y.)  497. 

3.  What  Are  Ordinances  of  Permanent  Nature. 
—  See  Campbell  v.  Cincinnati,  49  Ohio  St.  463; 
Kerlin  Bros.  Co.  v.  Toledo.  11  Ohio  Cir.  Dec. 
56,  20  Ohio  Cir.  Ct.  603;  Tyler  v.  Columbus,  3 


Ohio  Cir.  Dec.  427,  6  Ohio  Cir.  Ct.  224;  Elyria 
Gas,  etc.,  Co.  v.  Elyria,  57  Ohio  St.  374,  revers- 
ing 7  Ohio  Cir.  Dec.  527,  14  Ohio  Cir.  Ct.  219; 
Thatcher  v.  Toledo,  10  Ohio  Cir.  Dec.  272,  19 
Ohio  Cir.  Ct.  311;  Smith  v.  Columbus,  etc.,  R. 
Co  ,  10  Ohio  Dec.  441.  8  Ohio  N.  P.  1. 

4.  Requirement  of  Three  Readings  —  Florida. — 
Atkins  v.  Phillips,  26  Fla.  281. 

Indiana.  —  Swindell  v.  State,  143  Ind.  153. 
Iowa.  —  Horner  v.  Rowley,  51  Iowa  620; 
Bayard  v.  Baker,  76  Iowa  220;  Cutcomp  v. 
Utt,  60  Iowa  156. 
Kentucky.  —  Nevin  v.  Roach,  86  Ky.  492. 
Nebraska.  —  Brown  v.  Lutz,  36  Neb.  527. 
New  Jersey.  —  Anderson  v.  Camden,  58  N. 
J.  L.  515. 

Ohio.  —  Campbell  v.  Cincinnati,  49  Ohio  St. 
463;  Kerlin  Bros.  Co.  v.  Toledo,  11  Ohio  Cir. 
Dec.  56,  20  Ohio  Cir.  Ct.  603;  Bloom  v.  Xenia. 
32  Ohio  St.  461;  Elyria  Gas,  etc.,  Co.  v. 
Elyria,  57  Ohio  St.  374;  Cincinnati  v.  Johnson, 
9  Ohio  Cir.  Dec.  736,  17  Ohio  Cir.  Ct.  291. 

See  also  other  cases  cited  throughout  this 
section. 

Two  Readings  only  are  required  under  the 
rules  of  procedure  of  the  Baltimore  city 
council.    See  Zeiler  v.  Central  R.  Co.,  84  Md. 

304- 

5.  Requirement  Mandatory.  —  Swindell  v. 
State,  143  Ind.  153;  Campbell  v.  Cincinnati, 
49  Ohio  St.  463;  Thatcher  v.  Toledo,  10  Ohio 
Cir.  Dec.  272,  19  Ohio  Cir.  Ct.  311 ;  Weaver  v. 
Mt.  Vernon,  6  Ohio  Dec.  436.  See  also  Ander- 
son v.  Camden,  58  N.  J.  L.  515.  Compare  St. 
Louis  v.  Foster,  52  Mo.  513;  Aurora  Water 
Co.  v.  Aurora,  129  Mo.  540;  Rocksville  v. 
Merchant,  60  Mo.  App.  365,  1  Mo.  App.  Rep. 
84;  Barton  v.  Pittsburg,  4  Brews.  (Pa.)  373. 

6.  Injury  from  Failure  to  Observe.  —  Swindell 
v.  State,  143  Ind.  153. 

7.  One  Reading  by  Title  Only.  —  Anderson  v. 
Camden,  58  N.  J.  L.  515. 

8.  Reading  at  Adjourned  Meetings,  —  Cutcomp 
v.  Utt,  60  Iowa  156. 

960  Volume  XXI, 


Enactment. 


ORDINANCES. 


Delay  in  Passage. 


e.  Amendment  During  Consideration  of  Ordinance.  —  It  has  been 
held  not  to  be  necessary  that  amendments  proposed  and  adopted  during  the 
consideration  of  the  ordinance  should  be  read  on  three  different  days,  where 
the  ordinance  aside  from  the  amendments  was  so  read  and  it  does  not  appear 
that  the  subject  or  proposition  of  the  ordinance  was  wholly  changed  by  the 
amendments.1 

/.  Effect  of  Vote  Before  Third  Reading.  —  A  vote  on  an  ordinance 
without  a  third  reading  is  a  nullity,  and  whether  the  vote  be  favorable  or 
unfavorable  the  ordinance  remains  before  the  council  just  as  it  would  if  no 
vote  had  been  taken.2 

g.  Suspension  of  Requirement  —  (i)  Power  to  Suspend.  —  It  will  be 
readily  seen  that  cases  may  arise  in  which  the  delay  that  a  compliance  with 
this  requirement  would  cause  might  be  very  detrimental  to  public  interest, 
and  hence  it  is  usually  provided  that  it  may  be  suspended  or  dispensed  with 
in  particular  cases,  by  the  vote  of  a  certain  proportion  of  the  members  of  the 
council,  which  proportion  is  usually  so  large  as  to  render  it  reasonably  certain 
that  the  requirement  will  be  observed  save  in  cases  of  pressing  necessity.3 

(2)  Separate  Suspension  for  Each  Ordinance.  — -The  requirement  cannot  be 
dispensed  with  as  to  several  ordinances  upon  one  and  the  same  vote  and  call 
of  yeas  and  nays;  a  separate  suspension  as  to  each  ordinance  is  requisite  to 
the  validity  of  its  final  passage.4 

(3)  Vote  Necessary  to  Suspend.  — A  requirement  of  the  "  unanimous  con- 
sent "  of  the  council  to  suspend  means  the  consent  of  all  the  members  present, 
not  that  every  member  shall  be  present  and  consent ;  5  and  similarly  a  pro- 
vision that  such  a  rule  may  be  dispensed  with  by  a  vote  of  "  two-thirds  of  the 
members  "  of  the  branch  of  the  council  in  which  the  ordinance  is  pending 
means  two-thirds  of  a  quorum  present.6 

Presumption.  —  Where  the  record  states  simply  that  the  rule  requiring  ordi- 
nances to  be  read  on  three  different  days  before  being  adopted  was  suspended, 
the  presumption  must  be  indulged  that  the  requisite  number  of  votes  were 
cast  and  that  the  rule  was  legally  suspended.7 

(4)  Actual  Affirmative  Vote  Required.  —  In  order  to  suspend  this  require- 
ment it  is  necessary  that  the  required  proportion  of  the  members  of  the  council 
shall  actually  vote  for  the  suspension;  a  smaller  affirmative  vote  is  not  suffi- 
cient even  though  none  of  the  members  vote  in  the  negative.8 

9.  Delay  Between  Introduction  and  Final  Passage  —  a.  REQUIREMENT  OF 
Delay.  —  It  is  frequently  provided  as  an  additional  safeguard  against  hasty 

1.  Amendments.  —  Chillicothe  v.  Logan  carried,  is  sufficient,  though  the  statute  uses 
Natural  Gas,  etc.,  Co.,  11  Ohio  Dec.  24,8  Ohio  the  term  "  dispense  with."  Bayard  v.  Baker, 
N.  P.  88;  Weaver  v.  Mt.  Vernon,  6  Ohio  Dec.  76  Iowa  220. 

436.  Rule  Established  by  Ordinance.  —  An  ordi- 

2.  Vote  Before  Third  Reading  Nullity.  —  Smith  nance  providing  that  all  ordinances  shall  be 
v.  Columbus,  etc.,  R.  Co..  10  Ohio  Dec.  441,  8  read  three  times  before  being  passed,  and  that 
Ohio  N.  P.  1.  no  ordinance  shall  pass  or  be  read  the  third 

3.  Suspension  of  Requirement  —  Indiana.  —  time  on  the  same  day  in  which  it  was  intro- 
Swindell  v.  State,  143  Ind.  153.  duced  unless  the  rule  be  suspended  by  a  two- 

lowa.  —  Horner  v.   Rowley,  51  Iowa  620;  thirds  vote,  cannot  be  annulled  or  repealed  by 

State  v.  Vail,  53  Iowa  550;  Bayard  v.  Baker,  76  a  mere  majority  vote.    Swindell  v.  State,  143 

Iowa  220;  Eldora  v.  Buriingame,  62  Iowa  32;  Ind.  153. 

Cutcomp  v.  Utt,  60  Icwa  156.  4.  Suspension  as  to  Each  Ordinance  Passed. — 

Kentucky.  —  Nevin  v.  Roach,  86  Ky.  402.  Campbell  v.  Cincinnati,  49  Ohio  St.  463;  Bloom 

Nebraska.  —  Brown  v.  Lulz,  36  Neb.  527.  v.  Xenia,  32  Ohio  St.  461.    Sec  also  Swindell 

Ohio.  —  Campbell  v.  Cincinnati,  49  Ohio  St.  v.  State,  143  Ind.  153. 

463;  Kcrlin  Bros.  Co.  v.  Toledo.  11  Ohio  Cir.  5.  Vote   Necessary   to   Suspend.  —  Atkins  v. 

Dec.  56,  20  Ohio  Cir.  Ct.  603;  Schroeder  v.  Phillips,  26  Fla.  281. 

Oixrmann,  6  Ohio  Dec.  133;  Elyria  Gas,  etc.,  6.  Zeiler  v.  Central  R  Co..  84  Md.  304. 

Co.  v.  Elyria,  57  Ohio  St.  374.  7.  Presumption.  —  Slate  v.  Vail.  53  Iowa  550. 

See  also  other  cases  cited  infra,  this  section.  8.  Actual  Affirmative  Vote  Necessary. —  Horner 

One  Reading  May  Be  Dispensed  With.  —  Nevin  v.  Rowley.  51  Iowa  620.    See  also  Swindell 

v.  Roach,  86  Ky.  492.  v.  Slate,   143    Ind.   153.     Compare  Zeiler  v, 

ft  Motion  to  "Suspend"  the  requirement,  if  Central  R,  Co.,  84  Md.  304. 
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legislation  on  the  part  of  municipalities1  that  a  certain  time  shall  elapse 
between  the  introduction  of  an  ordinance  or  resolution  and  its  final  passage,3 
or,  where  there  are  two  brandies  of  the  council,  between  its  passage  in  the 
ral  branches.9  Such  pi  ovisions  are  considered  to  be  mandatory,4  but  will 
not  be  extended  to  cases  which  are  not  within  the  legislative  intent.5 

b.  Amendment  After  Introduction. — An  ordinance  will  not  be 
invalidated  because  when  finally  passed  it  is  not  in  exactly  the  same  form  as 
when  introduced,  provided  the  changes  are  not  material,6  but  any  material  or 
substantial  difference  between  the  ordinance  originally  introduced  and  that 
passed  will  render  the  passage  void  if  the  ordinance  in  the  form  in  which  it 
\\a>  finally  passed  has  not  been  before  the  council  for  the  required  time.7 

c.  CURING  DEFECT  IN  Passage.  —  Although  an  ordinance  has  passed  both 
houses  of  the  general  council  on  the  same  day,  in  violation  of  the  statute,  this 
defect  in  its  passage  may  be  cured  by  its  reconsideration  on  a  subsequent  day, 
in  the  board  where  it  originated,  and  in  such  case  the  ordinance  is  valid.8 

10.  Calling  and  Recording  Yeas  and  Nays  —  a.  The  Requirement.  —  It  is 
frequently  required  that  in  the  passage  of  ordinances  and  resolutions  the  vote 
of  the  members  of  the  city  council  shall  be  taken  by  calling  the  yeas  and  nays, 
and  the  yeas  and  nays  shall  be  recorded  or  entered  on  the  minutes.9 

b.  Whether  Mandatory  or  Directory.  —  The  prevailing  and 
undoubtedly  the  better  rule  is  that  such  requirements  are  mandatory, tw  but  in 
some  cases  they  have  been  held  to  be  directory  merely.1 1 


1.  Safeguard   Against   Hasty   Legislation.  — 

Oswald  v.  Gosnell,  (Ky.  igoo)  56  S.  W.  Rep. 
165;  State  v.  Bergen,  33  N.  J.  L.  39;  State  v. 
Jersey  City,  34  N.  J.  L.  429. 

2.  Delay  After  Introduction.  —  Altoona  v. 
Bowman,  171  Pa.  St.  307;  Wright  v.  Forrestal, 
65  Wis.  341. 

Passage  at  Adjourned  Meeting.  —  Where  a 
statute  or  charter  provides  that  an  ordinance 
shall  not  be  passed  unless  it  be  introduced  at 
a  previous  meeting  of  the  common  council,  it 
cannot  be  passed  at  an  adjourned  meeting,  as 
an  adjourned  meeting  is  merely  a  con  tin  nation 
of  the  same  meeting  at  which  it  was  intro- 
duced. Staates  v.  Washington,  44  N.  J.  L. 
605,  43  Am.  Rep.  402;  Flood  v.  Atlantic  City, 
63  N.  J.  L.  530. 

In  the  Absence  of  Any  Legislative  Inhibition  the 
passage  of  an  ordinance  on  the  day  of  its  intro- 
duction is  legal.  Fourth  Street,  19  Pa.  Co. 
Ct.  488,  holding  further  that  there  was  in 
Pennsylvania  no  law  with  regard  to  boroughs 
which  prohibited  the  final  enactment  of  an 
ordinance  on  the  day  of  its  introduction. 

3.  Time  to  Elapse  Between  Passage  by  Different 
Branches.  —  Fehler  v.  Gosnell,  99  Kv.  380; 
Gleason  v.  Barnett,  (Ky.  1899)  49  S.  W.  Rep. 
1060;  Louisville  v.  Selvage,  (Ky.  1899)  51  S. 
W.  Rep.  447;  Oswald  v.  Gosnell,  (Ky.  1900) 
56  S.  W.  Rep.  165. 

4.  Provisions  Mandatory.  —  East  Tennessee 
Telephone  Co.  v.  Anderson  County  Telephone 
Co.,  (Ky.  1900)  57  S.  W.  Rep.  457;  Seventh  St., 
5  Pa.  Dist.  591. 

5.  Legislation  Not  Coming  Within  Requirement. 
—  Roberts  v.  Paducah,  95  Fed.  Rep.  62;  Derby 
v.  Modesto,  104  Cal.  515;  Mackin  v.  Wilson, 
(Ky.  1898)45  S.  W.  Rep.  663. 

Under  the  Washington  Statute,  only  ordinances 
and  resolutions  granting  franchises  must  be 
introduced  more  than  five  days  prior  to  their 
pass  ige.  Raborn  v.  Mish,  12  Wash.  167,  dis- 
tinguishing and  overruling  the  dictum  to  the 
contrary  in  Vancouver  v.  Wintler,  8  Wash.  378. 
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6.  Immaterial  Changes.  —  Staates  v.  Washing 
ton,  44  N.  J.  L.  605,  43  Am.  Rep.  402;  Thorn- 
hill  v.  Stephany,  (N.  J.  1901)  48  Atl.  Rep.  573. 
See  also  Vancouver  v.  Wintler,  8  Wash.  378. 

7.  Material  Amendments.  —  State  v.  Bergen, 
33  N.  J.  L.  39;  State  v.  Jersey  City,  34  N.  J. 
L.  429;  Cowen  v.  Wildwood,  60  N.  J.  L.  365, 
affirmed  bo  N.  J.  L.  367. 

8.  Curing  Defect.  —  Oswald  v.  Gosnell,  (Ky. 
1900)  56  S.  W.  Rep.  165;  Specht  v.  Louisville, 
(Ky.  1900)  58  S.  W.  Rep.  607. 

9.  Requirement  of  Calling  and  Recording  Yeas 
and  Nays.  —  See  Cape  Girardeau  v.  Fougeu,  30 
Mo.  App.  551;  Downing  v.  Miltonvale,  36 
Kan.  740;  and  cases  cited  infra,  this  section. 

10.  Requirement  Mandatory —  United  States.  — 
Coffin  v.  Portland,  43  Fed.  Rep.  411. 

Arkansas.  —  Cutler  v.  Russellville,  40  Ark. 
105. 

Colorado.  —  Brophy  v.  Hyatt,  10  Colo.  223; 
Tracey  v.  People,  6  Colo.  151. 

Illinois.  —  Spangler  v.  Jacoby,  14  111.  297,  58 
Am.  Dec.  571;  Schuyler  County  v.  People,  25 
111.  181;  Schofield  v.  Hudson,  56  111.  App.  191; 
Hackman  v.  Staunton,  42  111.  App.  409.  See 
also  Rich  v.  Chicago,  59  111.  286.  Compare 
Barr  v.  Auburn.  89  111.  361;  Belknap  v.  Miller, 
52  111.  App.  617. 

Indiana.  —  Logansport  v.  Crockett,  64  Ind. 
319;  Swindell  v.  State,  143  Ind.  153;  New 
Albany  Gas  Light,  etc.,  Co.  v.  Crumbo,  10  Ind. 
App.  360. 

Iowa.  —  Olin  v.  Meyers,  55  Iowa  209. 
Michigan.  —  Steckerl   v.  East  Saginaw,  22 
Mich.  104. 

New  York.  —  Matter  of  South  Market  St.,  76 
Hun  (N.  Y.)  85. 

North  Dakota.— O'Neil  v.  Tyler,  3  N.  Dak.  47- 
Ohio.  —  Sullivan  v.  Pausch,  3  Ohio  Cir.  Dec. 
98,  5  Ohio  Cir.  Ct.  196;  Campbell  v.  Cincin- 
nati. 49  Ohio  St.  463. 

11.  Requirement  Directory. — Striker  v.  Kelly, 
7  Hill  (N.  Y.)  9.  See  also  St.  Louis  v.  Foster, 
52  Mo.  513. 
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c.  To  What  Municipalities  Rule  Applies.  —  A  requirement  of  a 
general  incorporation  law  that  the  yeas  and  nays  shall  be  called  and  recorded 
has  been  held  not  to  apply  to  a  city  which  is  acting  under  a  special  charter 
and  was  never  incorporated  under  such  law.1 

d.  To  What  Ordinances  Rule  Applies.  —  Where  a  statute  provides 
that  the  vote  on  the  passage  or  adoption  of  "  ordinances"  shall  be  taken  by 
veas  and  nays  and  recorded,  the  requirement  extends  to  every  ordinance ;  3 
but  where  the  requirement  expressly  refers  to  a  certain  class  of  ordinances,  it 
will  not  be  extended  to  others  not  falling  within  that  class.3 

e.  METHOD  OF  VOTING.  —  While  the  usual  parliamentary  mode  of  taking 
a  vote  by  yeas  and  nays  is  by  a  call  of  the  roll,  and  is  doubtless  contemplated 
by  a  statutory  requirement  that  the  yeas  and  nays  shall  be  taken  and 
recorded,  it  is  not  to  be  regarded  as  essential,  but  any  mode  of  voting  by  which 
the  vote  of  each  member  is  clearly  and  definitely  ascertained  for  the  purposes 
of  the  record  is  sufficient.4 

Failure  to  Call  for  Nays.  —  Where  the  record  discloses  that  the  ordinance  was 
moved  and  seconded,  and  a  majority  of  the  trustees  and  the  mayor  voted  in 
favor  thereof,  and  such  fact  was  duly  recorded,  the  fact  that  it  does  not  appear 
that  the  nays  were  called  constitutes  no  objection,  where  the  record  fails  to 
disclose  that  any  members  of  the  council  other  than  those  persons  who  voted 
yea  were  present,  as  in  such  case  it  was  unnecessary  to  call  for  the  nays.5 

Separate  Passage  of  Ordinances.  —  It  is  usually  considered  that  a  requirement  such 
as  the  one  under  discussion  makes  it  necessary  that  there  should  be  a  separate 
vote  on  each  ordinance  or  resolution.6 

/.  Sufficiency  of  Record.  —  While  it  is  undoubtedly  the  better  practice 
that  the  record  should  state  expressly  which  members  of  the  council  voted 
yea  and  which  nay,  this  is  not  absolutely  necessary.7  Thus,  a  record  entry 
that  a  certain  ordinance  was  "  unanimously  adopted  "  has  been  held  to  be 
sufficient  where  it  appeared  from  the  journal  that  only  one  member  of  the 
council,  who  was  named,  was  absent  from  the  meeting  at  which  the  ordinance 
was  passed. 8  Similarly,  a  record  that  a  resolution  and  an  order  "  were  unani- 
mously adopted  by  a  full  vote  of  council"  has  been  held  to  meet  the  require- 
ment, as  such  an  entry  could  mean  only  that  upon  a  regular  call  every  member 
of  the  council  was  present  and  voted  for  the  resolution.9  And  the  same  has 
been  held  in  the  case  of  a  record  stating  that  a  resolution  was  "  carried  by  the 
following  vote,"  the  names  of  every  member  of  the  council  following  the 
language  quoted. ,w  But  the  requirement  is  not  complied  with  by  any  entry 
which  does  not  show  beyond  a  doubt  exactly  which  members  of  the  council 
voted  for  the  resolution.  Therefore  a  record  stating  simply  that  certain  ordi- 
nances "were  adopted  and  passed  by  the  board  "  is  insufficient,"  and  a  record 
that  a  certain  resolution  was  "adopted  unanimously  on  call"  has  been  held  to 
be  insufficient  though  the  minutes  contained  a  statement  of  those  present  at 
the  opening  of  the  meeting.12 

Rult  of  Council. —  Preston  v.  Cedai  Rapids,  49  Ohio  St.  463;  Wright  v.  Forrestal,  65  Wis. 

95  Iowa  71.  341.    But  compart  Datlinger  v.  Pittsburg,  etc., 

1.  City  Acting  under  Special  Charter. —  Preston  Tel.  Co.,  31  Pittsb.  Leg.  J.  N.  S.  (Pa.)  37,14 
v.  Cedar  Rapids,  95  Iowa  71.  York  Leg.  Rec.  (Pa  )  46;  Parker  if.  Catholic 

2.  Requirement  Extending  to  All  Ordinances. —  Bishop,  146  III.  158. 

Sullivan  v.  Pausch,  3  Ohio  Cir.  Dec.  98.  5  Oh  o  7.  See  Solomon  v.  Hughes,  24  Kan.  211. 

Cir.  Ct.  196.  8.  Barr  v.  Auburn,  89  111.  361.     See  also 

3.  Requirement  Restricted  to  Class  of  Ordi-  Belknap  v.  Miller.  52  III.  App.  617.  But 
nances.  —  Mackin  v.  Wilson,  (Ky.  1898)  45  S.  compare  Steckett  v.  East  Saginaw,  22  Mich. 
W.  Rep.  663.    See  also  The  Argus  Co.  v.  104. 

Albany,  7  Lans.  (N.  Y.)  264,  affirmed  55  N.  Y.  9.  New    Albany  Gas  Light,    etc.,    Co.  v. 

495-  Crumbo,  10  Ind.  App.  360. 

4.  Brophy  v.  Hyatt,  10  Colo.  223.  10.  German  Ins.  Co.  v.  Manning,  95  Fed. 
6.  Failure  to  Call  for  Nays.  —  Bayard  v.  Baker,  Rep.  597. 

76  Iowa  220.  11.  Schofield  v.  Hudson,  56  111.  App.  iqi. 

6.  Separate  Vote.  —  Campbell  v.  Cincinnati,  12.  Stcckert  v.  East  Saginaw.  22  Mich.  104. 
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g.  EVIDENCE  —  (l)  Burden  of  Proof.  —  Under  the  Illinois  statute  the  pro- 
du<  tion  of  .m  ordinance  certified  by  the  clerk  under  the  seal  of  the  corporation 
is  at  least  prima  fat  ie  evidence  of  the  passage  of  such  ordinance,  and  a  person 
desiring  to  controvert  the  passage  of  such  ordinance  in  accordance  with  a  pro- 
vision  thai  the  yeas  and  nays  shall  be  taken  and  recorded  upon  the  passage  of 
all  ordinances  must  produce  the  journal  and  thus  overcome  the  prima  facie 
case  made  out  by  the  production  of  the  ordinance.1 

(2)  Parol  Evidence.  — ■  The  record  or  a  duly  authenticated  copy  thereof  is 
the  only  competent  evidence  to  prove  the  yeas  and  nays  on  the  adoption  of 
a  resolution,  and  therefore  parol  evidence  is  inadmissible  for  that  purpose.2 

11.  Approval  or  Veto--- Signing  —  a.  Requirement  of  Approval.  —  The 
rule  of  slate  and  national  legislation  giving  to  the  executive  a  limited  veto 
power  as  a  check  on  the  legislative  branch  of  the  government  is,  as  a  general 
rule,  applied  to  the  legislation  of  municipalities  by  provisions  to  the  effect  that 
ordinances  and  by-laws  shall  not  take  effect  until  they  have  been  approved  by 
the  mayor.3  These  provisions  are  intended  and  operate  as  additional  safe- 
guards against  hasty,  unwise,  and  inexpedient  corporate  legislation;4  hence 
they  are  considered  to  be  mandatory,  and  when  they  exist  the  approval  of  the 
mayor  is  essential  to  the  validity  of  any  ordinance,  and  without  it  no  enact- 
ment of  the  council  can  have  any  effect,5  save  by  the  failure  of  the  mayor  to 
act  upon  it  within  a  designated  time  or  by  a  passage  over  his  veto.6 

b.  REQUIREMENT  OF  SIGNING.  —  There  Is  a  Broad  Distinction  between  a  require- 
ment of  the  mayor's  approval  in  order  to  give  effect  to  ordinances  and  a  mere 
requirement  that  he  shall  sign  all  ordinances,  for  while  his  signature  ma}'  be, 


Lindsay  v.  Chicago,  115 
Logansport 


1.  Burden  of  Proof. 

III.  120. 

2.  Parol  Evidence  Inadmissible. 
v.  Crockett,  64  Ind.  319. 

3.  Requirement  of  Approval  —  Alabama. — 
Woodruff  v.  Stewart,  63  Ala.  206. 

District  of  Columbia. — In  re  Slandiford,  5 
Mackey  (D.  C.)  549. 

Florida. — Jacksonville  v.  Ledwiih,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Kansas.  —  Leavenworth  v.  Douglass,  3  Kan. 
App.  67. 

Kentucky.  —  Reed  v.  Louisville,  (Ky.  1901) 
6t  S.  W.  Rep.  11. 

Michigan.  —  See  Boehme  v.  Monroe.  106 
Mich.  401. 

Missouri.  —  Cape  Girardeau  v.  Fougeu,  30 
Mo.  App.  551.  See  also  Saleno  v.  Neosho,  127 
Mo.  627,  48  Am.  St.  Rep.  653. 

New  Jersey.  —  Pierson  v.  Dover,  61  N.  J.  L. 
404. 

New  York.  —  See  People  v.  Buffalo,  (Buffalo 
Super.  Ct.  Gen.  T.)  20  N.  Y.  Supp.  51. 

Oregon.  —  See  Babbidge  v.  Asioria,  25  Ore- 
gon 417,  42  Am.  St.  Rep.  796. 

Pennsylvania.  —  Board  of  Health  Rules,  14 
Pa.  Co.  Ct.  116. 

Wisconsin.  —  Hall  v.  Racine,  81  Wis.  72. 

Approval  by  Court.  —  See  Com.  v.  Davis,  140 
Mass.  485. 

Approval  of  Board  of  Health.  —  Darcaniel  v. 
People's  Slaughter  House,  etc.,  Co.,  44  La. 
Ann.  632. 

4.  Safeguard   Against   Hasty   Legislation.  — 

Woodruff  v.  Stewart,  63  Ala.  206. 

5.  Approval  Necessary  to  Give  Effect  to  Or- 
dinances—  Alabama.  —  Woodruff  v.  Stewart,  63 
Ala.  206. 

California.  —  San  Francisco  Gas  Co.  v.  San 
Francisco,  6  Cal,  191;  Pgllok  v,  San  Diego,  118 
Cel.  593' 


Illinois.  —  Terre    Haute,    etc.,    R.  Co. 
Voelker,  129  111.  540,  affirming  31  111.  App. 
3U. 

Iowa.  —  Chicago,  etc.,  R.  Co.  v.  Council 
Bluffs,  109  Iowa  425;  Altman  v.  Dubuque,  111 
Iowa  105;  Slutsman  v.  McVicar,  111  Iowa  40; 
Heins  v.  Lincoln,  102  Iowa  69.  See  also  Con- 
boy  v.  Iowa  Cily,  2  Iowa  90. 

Louisiana.  —  Breaux's  Bridge  v.  Dupuis,  30 
La.  Ann.  1105. 

Minnesota.  —  Stale  v.  Darrow,  65  Minn.  419; 
State  v.  Dakota  County,  41  Minn.  518. 

Missouri.- — Carondelet  v.  Wolfert,  39  Mo. 
305. 

New  Jersey.  —  Booth  v.  Bayonne,  56  N.  J.  L. 

268. 

New  York.  —  People  v.  Schroeder,  76  N.  Y. 
160. 

Oregon.  —  Ladd  v.  East  Portland,  18  Oregon 
87;  Babbidge  v.  Astoria,  25  Oregon  417,42 
Am.  St.  Rep.  796. 

Pennsylvania.  —  Kepner  v.  Com.,  40  Pa.  St. 
124;  Wain  v.  Philadelphia,  99  Pa.  St.  330. 

A  Formal  and  Literal  Presentation  10  the  mayor 
for  his  approval  or  veto  must  be  made  or 
shown.  Stale  v.  Newark,  25  N.  J.  L.  399.  See 
also  Babbidge  v.  Astoria,  25  Orrgon  417,  42 
Am.  St.  Rep.  796. 

Certifying  Time  of  Presentation  for  Approval.  — 
An  ordinance  is  not  invalidated  because  of  the 
failure  of  the  city  clerk  10  comply  with  a  statu- 
tory requiremeni  that  he  shall  certify  thereon 
or  in  the  journal  of  the  council  proceedings 
the  time  when  the  ordinance  was  presented  to 
the  mayor  for  approval  and  when  it  was 
returned.  Boehme  v.  Monroe,  106  Mich. 
401. 

Facts  Not  Amounting  to  Veto.  —  Oswald  v. 

Gosnell,  (Ky.  1900)  56  S.  W.  Rep.  165. 
6.  See  infra,  this  section,  Time  for  Deliberq, 
■Passage  ever  Veto, 
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and  usually  is,  the  means  adopted  to  designate  his  approval  when  his  approval 
is  required,  if  his  signature  alone  is  required  the  element  of  approval  is  absent.1 
The  True  Rule  undoubtedly  is  that  where  the  mayor  or  presiding  officer  of 
the  city  council  is  required  simply  to  sign  ordinances,  and  it  is  apparent  t hat 
his  act  is  ministerial  in  its  nature  and  required  merely  to  furnish  evidence  of 
the  authenticity  of  the  enactment,  and  the  idea  of  approval  is  not  involved, 
the  requirement  is  directory  only,  and  an  omission  to  comply  therewith  will 
not  render  an  ordinance  invalid.2  But  where  a  requirement  that  the  mayor 
shall  sign  ordinances  is  couched  in  such  language  or  appears  in  such  a  con- 
nection as  to  make  it  apparent  that  such  signature  is  required  as  evidence  of 
his  approval,  the  requirement  is  mandatory.3 

c.  What  Enactments  Must  Be  Approved.  —  In  the  absence  of  any 
express  requirements,  either  constitutional  or  statutory,  the  approval  of  the 
mayor  does  not  seem  to  be  necessary  to  the  validity  of  ordinances,4  and  the 
veto  power,  when  it  is  given,  is  not  to  be  favored  by  any  strained  construc- 
tion, but  is  to  be  recognized  only  when  clearly  granted,5  and  may  be  denied 
in  certain  cases  by  implication.6  When,  however,  the  power  is  clearly  given, 
it  must  be  fairly  sustained,  and  hence  a  common  council  of  a  city  cannot 
evade  a  requirement  of  the  charter  that  every  resolution  must  be  submitted 
to  the  mayor  for  his  approval  by  using  the  word  "  motion  "  instead  of  "  reso- 
lution "  in  taking  action.7  The  determination  of  what  acts  of  the  city  council 
require  the  approval  of  the  mayor  for  their  effectiveness  is  necessarily 
dependent  upon  the  terms  of  the  charter  of  the  city  or  the  general  law  of  the 
state  governing  municipal  corporations,  and  it  is  not  possible  to  lay  down  any 
further  general  rule  which  will  apply  to  all  cases.  There  are,  however,  cited 
in  the  note  a  number  of  cases  in  which  the  necessity  for  the  approval  of  the 
mayor  with  regard  to  particular  actions  of  the  city  council  has  been  passed 
upon.8 

d.  How  Approval  Signified.  —  The  matter  of  substance  is  the  actual 
approval  of  the  ordinance  by  the  mayor,  and  not  the  form  or  manner  in  which 
it  may  be  manifested,  so  long  as  it  is  plainly  manifested  in  writing,  as  all  cor- 
porate actions  of  this  character  must  be.9    The  most  usual  method  of  signify- 

1.  Distinction  Between  Signature  and  Approval.     —  California.  —  McDonald  v.  Dodue,  97  Cal. 

—  See  Horr  &  Bemis  Mun.  Pol.  Ord.,  §  49.  112;  Morton  v.  Broderick,  1 18  Cal.  474;  Jacobs 

2.  Requirement  as  to  Signing  Directory  Only. —  v.  San  Francisco  100  Cal.  121;  Taylor  v. 
Shea  v.  Muncie,  148  Ind.  14;  Martindale  v.  Palmer,  31  Cal.  241;  Clarke  v.  Jennings,  (Cal. 
Palmer,  52  Ind.  411;  MacKenzie  v.  Wooley,  39  1893)  32  Pac.  Rep.  1040;  Creightoni'.  Manson, 
La.  Ann.  944;  Opclousas  v.  Andrus,  37  La.  27  Cal.  613. 

Ann.  699;  Toledo  Consol.  Si.  R.  Co.  v.  Toledo,  Maine.  —  Preble  v.  Portland,  45  Me.  241. 

Electric  Si.  R.  Co.,  3  Ohio  Cir.  Dec.  493,  6  Massachusetts.  —  Hibbard  z/.  Suffolk  County, 

Ohio  Cir.  Cl.  362;  Blanchard  v.  Bissell,  11  163  Mass.  34 

Ohio  St.  96.    See  also  Barber  Asphalt  Paving  Michigan.  —  Baar  -'.  Kirby,  118  Mich.  392; 

Co.  v.  Hunt,  100  Mo.  22,  18  Am.  St.  Rep.  530.  Chaffee  v.  Granger,  6  Mich.  sr. 

Substantial  Compliance. — ■  Becker  v.  Washing-  Minnesota.  —  State  v.  Armstrong,  54  Minn, 

ion,  94  Mo.  375.    See  also  Hammond  v.  New  457. 

York,  etc.,  R.  Co.,  5  Ind.  App.  526.  New  Jersey.  —  State  v.  Jersey  Cily,  30  N.  J. 

Signing  by  Clerk.  —  Matter  of  Guerrero,  69  L.  93;  Burlington  v.  Dennison,  42  N.  J.  L.  165; 

Cal.  88.  McDermott  v.  Kenny,  45  N.  J.  L.  251. 

3.  Mandatory  Requirement.  —  Altman  v.  Du-  New  York.  —  Gleason  v.  Peerless  Mfg.  Co., 
buque,  rtr  Iowa  105.  1  N.  Y.  App.  Div.  257,  affirmed  r&3  N.  Y.  574; 

4.  Approval  Not  Necessary  unless  Expressly  Re-  People  v.  Buffalo,  (Buffalo  Super.  Cl.  Gen.  T.) 
quired.  —  See  Burlington  v.  Dennison,  42  N.  J.  20  N.  Y.  Supp.  51;  People  v.  Schroeder,  76  N. 
L.  165;  Morion  v.  Broderick,  118  Cal.  474;  Y.  160;  People  v.  Amsterdam,  90  Hun  (N.  Y.) 
Babbridge  v.  Astoria,  25  Oregon  417,  42  Am.  488. 

St.  Rep.  796;   Board  of  Health  Rules,  14  Pa.  Ohio. — State  v.  Barr,  8  Ohio  Dec.  541,  5  Ohio 

Co.  Ct.  116.  N.  P.  435;   State  v.  Henderson,  38  Ohio  St. 

5.  Veto  Power  Not  Favored.  —  Jacobs  v.  San  644;  Matter  of  F.uclid  Ave.,  8  Ohio  Dec.  86, 
Francisco,  100  Cal.  1 2 r .  6  Ohio  N.  P.  160. 

6.  Exception  from  Requirement  of  Approval.  —  Pennsylvania.  —  Kepner  v.  Com.,  40  Pa.  St. 
Hall  v.  Racine,  81  Wis.  72.  124;  Cumbeiland  Valley  Electric  Pass.  R.  Co. 

7.  Requirement  of  Approval  Cannot  Be  Evaded.  v.  Carlisle,  7  Pa.  Disi.  323. 

—  Pierson  v.  Dover,  6r  N.  J.  I..  404.  9.  Form  Immaterial  Where  Approval  Clearly 

8.  Illustrative  Cases  on  Necessity  for  Approval  Manifested.  —  Woodruff  v.  Stewart,  63  Ala.  206. 
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ing  his  approval  is  by  signing  the  ordinance  or  by  an  indorsement  upon  it,  but 
this  is  not  the  only  mode  in  which  approval  can  be  manifested  1  unless,  of 
Course,  it  be  expressly  provided  that  approval  shall  be  signified  in  this  man- 
ner.a  Thus,  .ill  the  purposes  of  the  statute  are  satisfied  when  the  approval  of 
the  mayor  distinctly  and  affirmatively  appears  upon  the  corporate  records  or 
files  which  bear  his  signature,  though  the  ordinance  be  not  signed  by  him.3 

c  .  Approval  Must  Be  by  Mayor  in  Office  When  Ordinance  Passed. 

A  statutory  requirement  that  the  mayor  shall  sign  ordinances  before  they 
go  into  effect  contemplates  the  approval  or  veto  thereof  by  the  mayor  during 
w  hose  term  of  office  the  ordinance  is  passed,  and  not  by  one  who  may  succeed 
him  in  office.  Therefore  the  city  council  has  no  power  to  authorize,  much 
less  to  order  and  direct,  a  mayor  subsequently  elected  to  sign  an  ordinance 
after  the  expiration  of  the  term  of  office  of  the  mayor  during  whose  adminis- 
tration the  ordinance  was  enacted.4 

.  Ordinance  Must  Be  Submitted  and  Acted  upon  During  Term 
OF  OFFICE.  — An  ordinance  which  is  never  submitted  to  the  chief  burgess 
who  is  in  office  at  the  time  when  it  is  passed  during  his  term  of  office  is  abso- 
lutely void,  and  the  council  cannot  treat  a  communication  from  him  after  his 
term  of  office  has  expired,  disapproving  of  all  business  transacted  at  the  meet- 
ing at  which  such  ordinance  was  enacted,  as  a  veto,  and  pass  the  ordinance  over 
such  veto.5 

g.  Approval  by  Acting  Mayor.  —  The  statutes  or  the  charters  of  muni- 
cipal corporations  usually  contain  provisions  to  the  effect  that  the  president 
of  the  council,  or  some  person  elected  by  the  council  for  the  purpose,  shall 
perform  and  discharge  all  the  duties  of  the  mayor  in  case  of  his  absence  from 
the  city  or  inability  to  act,  and  the  approval  of  an  ordinance  by  a  person  so 
authorized  to  discharge  the  mayor's  duties  is  sufficient,6  provided  the  circum- 
stances be  such  that  under  the  statute  or  charter  he  is  authorized  to  act.' 

h.  Effect  of  Mistake  in  Date  of  Approval.  —  The  validity  of  an 
ordinance  is  not  affected  by  an  accidental  mistake  in  the  date  of  the  formal 
approval  of  an  ordinance  by  the  mayor,  where  all  the  other  requisites  for  the 
enactment  of  a  valid  ordinance  were  complied  with  and  no  one's  rights  have 
been  prejudiced. w 

i.  Evidence  of  Approval.  —  Where  the  charter  of  a  city  provides  that 
the  printed  book  of  the  revised  ordinances  of  the  city  shall  be  received  in  evi- 
dence without  further  proof,  the  introduction  of  the  book  makes  a  prima  facie 

Necessity  for  Writing.  —  New  York,  etc.,  R.  Whitney  v.  Port  Huron,  88  Mich.  268,  26  Am. 

Co.  v.  Waterbury,  55    Conn.    19.    See  also  St.  Rep.  291. 

Woodruff  v.  Stewart,  63  Ala,  206;  In  re  Standi-  3.  Signed  Minutes  Showing  Approval.  —  Wood- 
ford, 5  Mackey  (D.  C.)  549;  Knight  v.  Kansas  ruff  v.  Stewart,  63  Ala.  206. 
Citv,  etc.,  R.  Co.,  70  Mo.  231.  4.  Approval  of  Mayor  in  Office  When  Ordinance 
The  Approval  Must  Be  a  Part  of  the  Record  Passed  Necessary.  —  Altman  v.  Dubuque,  rn 

which  shows  to  the  world  that  the  ordinance  Iowa  105. 

has  become  a  law  and  is  binding  upon  the  citi-  5.  Front  St.,  24  Pa.  Co.  Ct.  88. 

zens  of  the  corporation.    In  re  Standiford,  5  6.  Approval   by   Acting   Mayor.  —  Saleno  v. 

Mackey  (D.  C.)  549.  Neosho,  127  Mo.  627,48  Am.  St.  Rep.  653; 

1.  Signing  or  Indorsement  on  Ordinance  Not  Seattle  v.  Doran,  5  Wash.  482;  O'Mally  v.  Mc- 
Necessary.  —  Woodruff  v.  Slewart,  63  Ala.  206.  Ginn,  53  Wis.  353. 

2.  Express  Requirement  that  Mayor  Shall  Sign  Under  the  Statutes  of  Kansas  the  president  of 
Or  tinances. —  Altman  v.  Dubuque,  in  Iowa  the  council  in  a  city  of  ihe  first  class  has  no 
105;  Slate  v.  Dakota  County,  41  Minn.  518;  authority  in  the  absence  of  the  mayor  to  a  p. 
Kittinger  v.  Buffalo  Traction  Co.,  160  N.  Y.  prove  an  ordinance  passed  by  the  city  council 
377,  affirming  25  N.  Y.  App.  Div.  329.  having  for  its  object  anything  save  the  ap- 

A  charter  requirement  that  the  mayor  shall  propriation  of  funds  to  meet  the  current  ex- 
write  his  approval  upon  municipal  resolutions  penses  of  the  city  for  the  preceding  month, 
and  sign  them  is  not  complied  with  where  the  Leavenworth  v.  Douglass,  3  Kan.  App.  67. 
resolution,  when  on  its  adoption  before  the  7.  Circumstances  Showing  Authority  to  Act. — 
council,  was  read  before  him  and  he  put  the  Seattle  v.  Dotan,  5  Wash.  482. 
motion  for  adoption,  declared  it  carried,  passed  When  Action  Unauthorized, —  Babbidge  v.  As- 
his  judgment  upon  it,  approved  it,  and  ap-  toria,  25  Oregon  417,  42  Am.  St.  Rep.  796. 
proved  the  journal  in  which  it  was  entered.  8.  Allentown  v.  Grim,  109  Pa.  St.  113. 
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case  of  the  adoption,  signing,  and  recording  of  the  ordinance,  and  approval 
thereof  will  be  presumed.1 

Parol  Evidence  may  be  introduced  to  show  that  an  ordinance  was  in  fact 
approved  and  signed  by  the  mayor,  where  it  is  shown  that  the  original  ordi- 
nance has  been  destroyed  by  fire,  although  the  record  fails  to  show  it,  as  this 
testimony  is  not  a  contradiction  of  the  record,  but  is  offered  merely  to  supply 
a  defect  or  omission.3 

j.  Time  for  Deliberation.  —  The  time  allowed  to  the  mayor  for 
deliberation  as  to  his  approval  or  disapproval  of  an  ordinance  is  usually  limited 
by  provisions  that  upon  his  failure  to  approve  it  or  return  it  to  councils 
with  his  objections  noted  thereon  within  a  certain  prescribed  time,  the  ordi- 
nance shall  become  effective  without  his  approval.3 

Adjournment  Before  Expiration  of  Time  Allowed.  —  Where  the  city  council  adjourns 
sine  die  within  the  time  allowed  to  the  mayor  to  sign  and  return  the  ordinance, 
and  hence  it  is  neither  approved  by  him  nor  returned  to  the  council  within  the 
time  provided,  it  does  not  become  a  law  on  account  of  his  failure  to 
return  it.4 

k.  Return  of  Ordinance  to  Council  —  (i)  Upon  Approval.  — In  the 
absence  of  an  express  requirement,  an  ordinance  which  is  approved  need  net 
be  returned  to  the  city  council,  for  upon  its  approval  it  becomes  a  law,5  and 
an  express  requirement  for  its  return  upon  approval  has  been  held  to  be 
directory  only.*' 

(2)  Upon  Veto.  —  A  requirement,  however,  that  an  ordinance  shall,  when 
vetoed,  be  returned  to  councils  with  the  reasons  for  such  veto  is  manda- 
tory, for,  as  has  been  seen,  a  failure  to  return  it  will  give  to  the  ordinance 
full  effect.7  Where,  however,  there  are  two  branches  of  the  council,  a  pro- 
vision that  the  ordinance  shall  be  returned  to  the  branch  of  the  council 
wherein  it  originated  is  merely  directory,  for  that  is  a  matter  for  the  con- 
venience of  the  council,  and  no  injury  to  the  public  interest  could  result  from 
a  failure  to  comply  with  this  requirement.  The  main  matter,  the  one  in  which 
the  public  is  concerned,  and  the  neglect  of  which  might  imperil  the  public 
interest,  is  the  return  of  the  ordinance  to  councils  within  the  required  time; 
all  the  rest  is  unimportant  detail.8 

/.  PASSAGE  over  Veto.  —  The  veto  power  of  the  mayor  is  not  absolute, 
but  is  almost  invariably  limited  by  provisions  to  the  effect  that  an  ordinance 

1.  Allen  v.  Davenport,  107  Iowa  go.  Specified   Time.  —  Truesdale  v.  Rochester,  33 

2.  Seattle  v.  Doran,  5  Wash.  482.  Hun  (N.  Y.)  574. 

3.  Failure  to  Return  Within  Prescribed  Time —  Reasonable  Time  Must  Be  Allowed.  —  Lehigh 
Florida. — Jacksonville  t\  Led  with,  26  Fla.  163,  Coal,  etc.,  Co.  v.  Inter-County  St.  R.  Co.,  167 
23  Am.  St.  Rep.  558.  Pa.  St.  126. 

Illinois.  —  Terre    Maute,    etc.,    R.    Co.    v.  4.  Adjournment  Before  Expiration  of  Time  Al- 

Voelker,  129  III.  540,  affirming  31  111.  App.  314.  lowed.  —  State  v.  Carr,  67  Mo.  38,  affirming  1 

Iowa.  —  Stutsman  v.  McVicar,  111  Iowa  40.  Mo.  App.  490.    It  is  to  be  noted  in  this  case 

Massachusetts.  —  Doty  v.  Lyman,  166  Mass.  that  there  was  no  provision  of  the  statute  that 

318.  the  ordinance  should  not  become  effeciive  in 

Missouri.  —  Saleno  v.  Neosho,  127  Mo.  617,  case  of  the  adjournment  of  the  council  within 

48  Am.  St.  Rep.  653.  the  time  allowed,  and  the  court  differed  from 

Oregon.  —  Babbidge  v.  Astoria,  25  Oregon  the  vie  w  expressed  by  Judge  Story  in  his  Com. 

417,  42  Am.  St.  Rep.  796.  mentaries  (1  Story  Com.,  §  891)  that  except  for 

Pennsylvania.  —  Allentown  v.  Grim,  109  Pa.  the  express  provision  in  the  United  States 

St.  113;  Com.  v.  Fitler,  136  Pa.  St.  129;  Erie  Constitution,  Congress  might  defeat  the  due 

v.  Bier,  10  Pa.  Super.  Ct.  381;  Pennsylvania  exercise  by  the  President  of  his  qualified  neg- 

Globe  Gaslight  Co.  v.  Scranton,  97  Pa.  St.  538.  ative,  by  a  termination  of  the  session,  which 

Wisconsin.  —  Schwartz  v.  Oshkosh,  55  Wis.  would  render  it  impossible  for  him  to  return 

49«.  the  bill. 

How  Veto  Delivered  —  Placed  in  Hands  of  Clerk  5.  Allentown  v.  Grim,  109  Pa.  St.  113. 

at  His  Residence.  —  Baar  v.  Kirby,  118  Mich.  6.  Barber  Asphalt  Paving  Co.  v.  Hunt,  100 

392.  Mo.  22.  18  Am.  St.  Rep.  530. 

Suggestion    of    Amendments.  —  Kittinger   -■.  7.  Erie  v.  Bier,  10  Pa.  Super.  Ct.  381. 

Buffalo  Traction  Co.,  160  N.  Y.  377,  affirming  8.  Com.  v.  Fitler,  136  Pa.  St.  129. 

25  N.  Y.  App.  Div.  329.  Ordinance  Not  Originating  in  Either  Branch.  — 

Reasons  for  Disapproval  Must  Be  Given  Within  Baltimore  v.  Gorter,  93  Md.  I. 
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may  be  passed  over  his  veto,  by  a  designated  vote  of  the  council,  the  number 
of  affirmative  votes  required  for  such  passage  being,  however,  always  con- 
siderably  larger  than  thai  necessary  to  pass  the  ordinance  in  the  first  instance.1 
Time  for  Passage  Where  it  is  provided  by  statute  that  an  ordinance  may 
be  passed  over  the  mayor's  veto  at  a  particular  meeting,  as  the  meeting  at 
which  the  ordinance  is  returned  or  the  next  regular  meeting,  such  action  can 
be  taken  only  at  the  meeting  designated,  and  if  it  is  taken  at  an  earlier  meet- 
in  ,  or  postponed  to  a  later  meeting  the  action  is  invalid.2 

12.  Reconsideration.  —  It  is  unquestionably  competent  for  a  board  of  alder- 
men to  reconsider  the  vote  by  which  an  ordinance  was  lost.  And  although 
parliamentary  law  requires  that  the  motion  to  reconsider  be  made  by  one  who 
voted  with  the  majority  on  the  motion,  whether  this  shall  be  insisted  on  or 
dispensed  with  rests  exclusively  in  the  discretion  of  the  body  whose  acticn  it 
is  proposed  to  reconsider.  A  majority  can  dispense  with  the  rule  requiring 
the  reconsideration  to  be  moved  by  one  who  voted  with  the  majority,  and  if 
the  majority  treat  a  motion  made  by  one  who  voted  with  the  minority  as 
regularly  made  this  is  to  be  considered  as  a  tacit  suspension  of  the  rule,  and  a 
third  person  cannot  question  the  validity  of  the  ordinance  on  the  ground  that 
the  reconsideration  was  moved  by  one  who  voted  originally  with  the  minority.3 

Reconsideration  After  Veto  Sustained.  —  Where,  after  an  ordinance  has  been 
returned  with  the  mayor's  veto,  it  is  reconsidered  by  the  council  and  the 
mayor's  veto  is  sustained,  the  ordinance  cannot  be  again  reconsidered.4 

Reconsideration  After  Passage  over  Veto.  —  An  ordinance  which  has  been  passed 
over  the  mayor's  veto  becomes  a  municipal  law  and  thereby  passes  beyond 
the  control  and  power  of  the  municipal  council  to  reconsider  it.  It  may  be 
repealed,  but  it  cannot  be  reconsidered.5 

13.  Depositing  or  Filing  with  Proper  Officer.  —  Where  a  statute  required  that 
all  ordinances  be  "  deposited  "  in  the  office  of  the  clerk  before  they  should 
become  effective,  and  a  village  adopted  an  ordinance  to  the  same  effect,  save 
that  the  word  "  filed  "  was  used  instead  of  the  word  "  deposited,"  it  was  held 
that  depositing  the  ordinance  with  the  village  clerk  was  a  compliance  with  the 
statutory  requirements  and  was  sufficient  so  far  as  the  validity  of  the  ordi- 

1.  Passage  over  Veto  —  Alabama.  —  Woodruff  Pa.  Co.  Ct.  n6;  Galloway  v.  Gilmour,  5  Pa. 

v.  Stewart,  63  Ala.  206.  Dist.  553;  Sank  v.  Philadelphia,  8  Phila.  (Pa.) 

Florida. — Jacksonville  v.  Ledwith,  26  Fla.  117. 

163,  23  Am.  St.  Rep.  558.  Wisconsin.  —  Hall  v.  Racine,  81  Wis.  72. 

Illinois.  —  Terre    Haute,    etc.,    R.    Co.    v.  Construction  of  Provision  as  to  Vote  Required  — 

Voelker,  129  111.  540,  affirming  31  111.  App.  314.  Vacancy.  —  Stanton  v.  Hoboken,  52  N.  J.  L.  88. 

Iowa.  —  Altman  v.  Dubuque,  n  1  Iowa  105;  What  Amounts  to  Passage  over  Veto.  —  Oakley 

Stutsman  v.  McVicar,  111  Iowa  40;  Heins  v.  v.  Atlantic  City,  63  N.  J.  L.  127,  following  Lake 

Lincoln,  102  Iowa  69.  v.  Ocean  City,  62  N.  J.  L.  160.  See  also  Caswell 

Kentucky.  —  Reed  v.  Louisville,  (Ky.  1901)  v.  Marsac,  99  Mich.  417. 

61  S.  W.  Rep.  ii.  A  Failure  to  Enter  on  the  Minutes  the  Reasons 

Louisiana.  —  Matter  of  Robin  St.,  1  La.  Ann.  for  the  Veto  of  the  Burgess  will,  under  the  Penn- 

412.  sylvania  Act  of  May  23,  1893,  invalidate  a  pas- 

Minnesota.  —  State  v.  Darrow,  65  Minn.  419;  sage  of  the  ordinance  over  his  veto.  Gallo- 

State  v.  Dakota  County,  41  Minn.  518.  way  v.  Gilmour,  5  Pa.  Dist.  553. 

Missouri.  —  Cape  Girardeau  v.  Fougeu,  30  When  Veto  Final.  ■ — Wilson  v.  Trenton,  56  N. 

Mo.  App.  551.  J.  L.  469. 

New  Jersey.  —  Booth  v.  Bayonne,  56  N.  J.  L.  2.  Time  for  Passage  over  Veto.  —  Matter  of 

268.  Robin  St.,  1  La.  Ann.  412;  Gleason  v.  Peerless 

New  York.  —  People  v.  Schroeder,  76  N.  Y.  Mfg.  Co.,  1  N.  Y.  App.  Div.  257,  affirmed  163 

160;  Peck  v.  Rochester,  (Supm.  Ct.  Spec.  T.)  N.  Y.  574;  Peck  v.   Rochester,  (Supm.  Ct. 

3  N.  Y.  Supp.  872;  Gleason  v.  Peerless  Mf?.  Spec.  T.)  3  N.  Y.  Supp.  872. 

Co.,  1  N.  Y.  App.  Div.  257,  affirmed  163  N.  Y.  3.  Reconsideration.  —  People  v.  Rochester.  5 

574;  Ashton  v.  Rochester,  60  Hun  (N.  Y.)  372,  Lans.  (N.  Y.)  ri. 

affirmed  133  N.  Y.   187.    See  also  People  v.  4.  Second  Reconsideration  After  Veto  Sustained. 

Buffalo,  (Buffalo  Super.  Ct.  Gen.  T.)  20  N.  Y.  —Sank  v.  Philadelphia,  8  Phila.  (Pa.)  117,  4 

Supp.  51.  Brews.  (Pa.)  133. 

Oregon.  —  Babbidge  v.  Astoria,  25  Oregon  5.  No  Reconsideration  After  Passage  over  Veto. 

417,  42  Am.  St.  Rep.  796.  — Ashton  v.  Rochester,  60  Hun  (N.  Y.)  372, 

Pennsylvania.  —  Board  of  Health  Rules,  14  affirmed  133  N.  Y.  187. 
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nance  was  concerned,  whether  it  were  marked  "filed"  or  not.1 

14.  Kecording — -Entry  in  Minutes.  —  It  is  frequently  required  that  ordi- 
nances shall  be  recorded  or  entered  in  the  minutes  of  the  proceedings  of  the 
common  council.2  Such  requirements  are,  as  a  general  rule,  however, 
regarded  as  directory  only,  and  a  failure  to  record  does  not  render  the  ordi- 
nance invalid.3  But  it  is  otherwise  where  there  is  a  clear  legislative  intent 
that  the  ordinance  shall  not  go  into  effect  until  it  has  been  recorded.4 

Requisites  of  Record.  —  Where  a  city  charter  provides  that  ordinances,  upon 
proof  of  publication  and  not  before,  shall  be  recorded,  together  with  the 
affidavit  of  publication,  a  record  of  a  resolution  and  ordinance  without  a  record 
of  the  affidavit  of  publication  is  not  only  not  authorized,  but  is  expressly  for- 
bidden, and  is  a  mere  nullity.5 

Amendment  of  Record.  —  Where  the  charter  of  a  city  requires  the  clerk  of  the 
common  council  to  make  and  keep  true  records  of  all  the  votes  and  proceed- 
ings of  the  common  council,  and  also  provides  that  such  record  shall  be,  in  all 
courts,  evidence  of  the  truth  of  the  matters  recorded,  and  the  clerk  is  required 
to  be  sworn  to  the  faithful  performance  of  his  duties,  the  council  cannot  by 
vote  amend  the  record.  If  the  clerk  should  happen  to  make  a  mistake  in  his 
record  he  may  doubtless  correct  it,  or  it  may  be  corrected,  if  erroneous,  by 
mandamus,  but  the  record,  until  amended  by  him  or  by  order  of  court  on 
mandamus,  is  the  proper  evidence  of  what  took  place  at  the  meeting  and  can- 
not be  amended  by  vote  of  the  council.0 

Place  of  Keeping  Record.  —  Ordinances  which  are  duly  enacted,  published,  and 
recorded  are  not  rendered  invalid  because  the  book  in  which  they  are  recorded 
is  kept  in  the  council  chamber  and  not  in  the  mayor's  office,  although  the  city 
charter  provides  that  such  book  shall  be  "kept  by  the  mayor."  7 

Curing  Omission  to  Record.  —  Even  where  it  is  provided  by  statute  that  ordi- 
nances shall  be  null  and  void  if  not  recorded  within  a  certain  time,8  a  failure 
to  record  is  a  mere  technical  defect  and  may  be  remedied  by  a  subsequent  act 
of  the  legislature  ratifying  the  ordinance.9 

15.  Publication  —  a.  Requirement  of  Publication. —  It  is  very  gen- 
erally provided  that  before  municipal  ordinances  go  into  effect  they  shall  be 
published  a  certain  number  of  times,  or  for  a  designated  length  of  time,10  in 

1.  Filing.  —  McGregor  v.  Lovington,  48  111.         Indiana.  —  Shea  v.  Muncie,  148  Ind.  14. 
App.  202.  Iowa.  —  Allen  v.  Davenport,   107  Iowa  90; 

2.  Requirement  of  Recording. —  National  Hank      Conboy  v.  Iowa  City,  2  Iowa  go. 

of  Commerce  v.  Granada,  54  Fed.  Rep.  100,         Louisiana. — See  Bathurst  v.  Course.  3  La. 

affirming  48  Fed.  Rep.  278;  Hammond  v.  New  Ann.  260. 

York,  etc.,  R.  Co.,  5  Ind  App.  526;  Aliens.         Michigan.  —  Stevenson  v.  Bay  City,  ?.6  Mirh. 

Davenport,  107  Iowa  go;  Boehme  v.  Monroe,  44.  See  also  Boehme  v.  Monroe,  106  Mich.  401. 
106  Mich.  401;  Kepner  v.  Com.,  40  Pa.  St.  124;  Missouri.  —  Tipton  v.  Norman,  72  Mo.  380. 
Wain  v.  Philadelphia,  gg  Pa.  St.  330;  Janes-         New  York.  —  Wiggin  v.  New  York,  g  Paige 

ville  v.  Dewey,  3  Wis.  245.  (N.  Y.)  16;  Striker  v.  Kelly,  7  Hill  (N.  Y.)  g. 

What  Ordinances  Must  Be  Recorded— Massachu-  Ohio.  —  Upington  v.  Oviatt,  24  Ohio  St.  241. 
setts.  —  Com  v.  Davis,  140  Mass.  485.  Pennsylvania.  — Avoca  v.  Piltston,  etc.,  R. 

A  Resolution  Awarding  a  Contract  for  lighting  Co.,  7  Kulp  (Pa  )  470;  Erie  Academy  v.  Erie, 

streets  if  not  a  legislative  but  a  ministerial  act,  31  Pa.  St.  515;  Barton  v.  Pittsburgh  Brews, 

and  hence  it  is  not  necessary  that  it  should  tPa.)  373. 

be  recorded  under  the  Pennsylvania  statute.         4.  Legislative  Intent  to  Make  Recording  Essen- 

Seitzinger  ».  Tamaqua,  187  Pa.  St.  53g.  tial. —  Schwartz         Oshkosh,    55    Wis.  490. 

An  Ordinance  Providing  for  a  Street  Improve-  Verona's  Appeal,  ro8  Pa.  St.  83. 
ment  need  not  be  spread  in  full  on  the  journal         5.  Record  Without  Affidavit  of  Publication. — 

of  the  city  legislature.    Nevin  v.   Roach,  86  Klais  v.  Pulford,  36  Wis.  587. 
Ky.  492.  6.  Amendment  of  Record.  —  Samis  v.  King,  40 

3.  Requirement  Directory  Only  —  United  States.  Conn.  298. 

—  Crebs  v.  Lebanon,  98  Fed.  Rep.  549;  Na-         7.  Place  of  Keeping.  —  Beaumont  v.  Wilkes- 

tional  Bank  of  Commerce  v.  Grenada,  41  Fed.  Barre,  142  Pa.  Si.  198. 

Rep.  87;  Amey  v.  Allegheny  City,  24  How.  (U.         8.  Marshall  v.  Com.,  59  Pa.  St.  455. 

S.)  364.  9.  Schenley  v.  Com.,  36  Pa.  St.  29,  78  Am. 

California.  —  People  v.   Cole,   70  Cal.  59;  Dec.  359:  Com.  v.  Marshall,  69  Pa.  St.  328. 
Central  Irrigation  Dist.  v.  De  Lappe,  79  Cal.         10.  Requirement  of  Publication — England. — 

35 r -  Fielding  1.  Rhyl  Imp.  Com'rs,  3  C,  P.  D.  272, 

Illinois.  —  Whalin  v.  Macomb,  76  III.  49.  38  L.  T.  M.  S.  223,  26  W.  R.  881. 
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order  to  imparl  to  the  public  notice  of  the  nature  and  requirements  of  enact- 
ment^ which  may  affect  their  rights  and  interests.* 

b,  WHJ  i  in  k  M  win  rORV  OR  DIRECTORY.  —  It  is  usually  considered  that 
such  requirements  are  mandatory  and  that  a  failure  to  comply  with  them  will 
rend  :i  the  ordinance  of  no  effect,  and  indeed  in  the  majority  of  cases  the 
language  used  is  such  as  to  leave  no  doubt  that  this  was  the  legislative 
intent  ;  *  but  there  are,  on  the  other  hand,  a  few  cases  which  have  held  such  a 
requirement  to  be  directory  merely.3 

Re  enaotment.  —  An  ordinance  which  has  been  properly  published  when  first 
adopted  remains  in  force  although  an  unnecessary  re-enactment  thereof  with- 


Canada,  —  Huson  v.  Municipal  Council,  21 
Can.  Sup.  Ct.  609. 

California,  —  llellman  v.  Shoulters,  114  Cal. 
136;  Napa  v.  Easterby,  76  Cal.  222. 

Illinois. — Tisdale  v.  Minonk,  46  111.  9; 
K  iker  v.  M  iquon,  9  III.  App.  155. 

Indiana.  —  Bills  v.  Goshen,  117  Ind.  221. 

/,'.-<'.). — Conboy  v.  Iowa  City,  2  Iowa  90; 
l.urkin  r'.  Burlington,  etc.,  R.  Co.,  91  Iowa 
654;  Albia  -•.  O'Harra.  64  Iowa  297. 

Kansas.  —  See  Leavenworth  v.  Douglass,  3 
Kan.  App.  67;  Pittsburg  v.  Reynolds,  48  Kan. 
360. 

Michigan.  —  Boehme  v.  Monroe,  106  Mich. 
401;  Thornton  v.  Sturgis,  38  Mich.  639. 

Minnesota.  — Slate  v.  Darrow.  65- Minn.  419. 

Nebraska.  —  Bailey  v.  State,  30  Neb.  855. 

New  Jersey.  —  Hoboken  v.  Gear,  27  N.  J.  L. 
265. 

New  York.  —  Wood  v.  Mayor,  etc.,  (N.  Y. 
Super.  Ct.  Spec.  T.)  34  How.  Pr.  (N.  Y.)  501; 
De  Loge  v.  New  York  Cent.,  etc.,  R.  Co.,  92 
Han  (N.  Y.)  149,  affirmed  157  N.  Y.  688; 
Matter  of  Durkin,  10  Hun  (N.  Y.)  269;  Wat- 
kinsz/.  Hillerman,  73  Hun  (N.  Y.)  317. 

Pennsylvania.  —  Wain  v.  Philadelphia,  99 
Pa.  St.  330. 

Wisconsin. — Janesvillc  v.  Dewey,  3  Wis. 
245. 

Publication  of  Notice  of  the  Repeal  or  Amend- 
ment of  ordinances  is  someiimes  required. 
See  Van  Alstine  v.  People,  37  Mich.  523. 

General  or  Permanent  Nature. — A  statutory 
requirement  that  all  ordinances  or  by-laws  of 
a  "  general  or  permanent  nature  "  shall  be 
published  applies  to  an  ordinance  granting  a 
franchise,  State  v.  Omaha,  etc.,  R.,  etc..  Co., 
(Iowa  1901)  84  N.  W.  Rep.  983:  or  providing  for 
a  loan  of  the  city's  credit,  National  Bank  of 
Commerce  v.  Grenada,  44  Fed.  Rep.  262,  over- 
ruling 41  Fed.  Rep.  87. 

Ordinance  Imposing  Penalty  or  Forfeiture.  — 
Oak  Grove  v.  Juneau,  66  Wis.  534. 

Ministerial  Act.  —  Seitzinger  v.  Tamaqua,  187 
Pa.  St.  539. 

Authorizing  Election.  —  Heilbron  v.  Cuthbert, 
96  Ga.  312. 

Special  Charter.  —  Com.  v.  McCafferty,  145 
Mass.  384;  Pitts  v.  Opelika  Dist.,  79  Ala. 
527. 

1.  Object  of  Publication. — San  Luis  Obispo 
County  v.  Hendricks,  71  Cal.  242. 

2.  Requirement  of  Publication    Mandatory  — 

United  Slates.  —  National  Bank  of  Commerce 
v.  Granada.  10  U.  S.  App.  692,  affirming  48 
Fed.  Rep.  278. 

Arkansas. — Crane  v.  Siloam  Springs,  67 
Ark.  30. 
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California.  —  Napa  v.  Easterby,  61  Cal.  517; 
People  v.  Cole,  70  Cal.  59;  People  v.  Russell, 
74  Cal.  578;  Santa  Rosa  City  R.  Co.  v.  Central 
St.  R.  Co.,  (Cal.  1895)  38  Pac.  Rep.  986. 

Connecticut.  —  Higley  v.  Bunce,  10  Conn. 
436. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  People, 
161  111.  244;  Barnett  v.  Newark,  28  111.  62; 
Newlan  v.  Aurora,  14  111.  364;  Elizabethtown 
v.  Lefler,  23  111.  90;  Hutchison  v.  Mt.  Vernon, 
40  111.  App.  19;  Standard  v.  Industry,  55  III. 
App.  523- 

Indiana. —  Bills  v.  Goshen,  117  Ind.  221; 
Loughridge  v.  Huntington,  56  Ind.  253. 

Iowa.  —  Conboy  v.  Iowa  City,  2  Iowa  90; 
Dubuque  v.  Wooton,  28  Iowa  571;  Starr  v. 
Burlington,  45  Iowa  87;  State  v.  Omaha,  etc.. 
R.,  etc.,  Co.,  (Iowa  1901)  84  N.  W.  Rep.  983. 

Kansas.  —  Pittsburg  v.  Reynolds,  48  Kan. 
360. 

Maryland. —  Baltimore  v.  Johnson,  62  Md. 
225. 

Michigan.  —  People  v.  Keir,  78  Mich.  98; 
Richter  v.  Harper,  95  Mich.  221;  Van  Alstine 
v.  People,  37  Mich.  523. 

Minnesota.  —  Warsop  v.  Hastings,  22  Minn. 

437- 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Mont- 
gomery, 49  Neb.  429;  Union  Pac.  R.  Co.  v. 
McNally,  54  Neb.  112. 

New  Jersey.  —  Stuhr  v.  Hoboken,  47  N.  J.  L. 
147;  Hoboken  v.  Gear,  27  N.  J.  L.  265. 

Ne7v  York.  —  Matter  of  Smith,  52  N.  Y.  527; 
In  re  Douglass,  46  N.  Y.  42,  T2  Abb.  Pr.  N.  S. 
(N.  Y.)  161;  Kneib  v.  People,  6  Hun  (N.  Y.) 
238;  Matter  of  Bassford,  50  N.  Y.  509;  De 
Loge  v.  New  York  Cent.,  etc,  R.  Co.,  92  Hun 
(N.  Y.)  I4g.  affirmed  157  N.  Y.  688. 

Ohio.  —  Reynolds  v.  Harris,  11  Ohio  Dec. 
(Reprint)  509,  27  Cine.  L.  Bui.  226;  State  v. 
Cincinnati,  8  Ohio  Cir.  Dec.  689,  8  Ohio  Cir. 
Ct.  523;  Davey  v.  Hyde  Park,  8  Ohio  Cir.  Dec. 
371. 

Oklahoma.  —  Stillwater  v.  Moor,  (Okla.  1893) 
33  Pac.  Rep.  1024. 

Pennsylvania.  —  Marshall  v.  Com.,  59  Pa.  St. 
455:  Wain  v.  Philadelphia,  99  Pa.  St.  330. 

Wisconsin.  —  Clark  v.  Janesville,  10  Wis. 
136;  Smith  v.  Eau  Claire,  78  Wis.  457; 
Schwartz  v.  Oshkosh,  55  Wis.  490;  Janesville 
v.  Dewey,  3  Wis.  245. 

Exemption  in  Case  of  Emergency.  —  See 
O'Hara  v.  Park  River,  1  N.  Dak.  279. 

3.  Sacramento  v.  Dillman,  102  Cal.  107; 
Com.  v.  Davis,  140  Mass.  485.  See  also  Mat- 
ter of  Guerrero,  69  Cal.  88;  State  v.  Ander- 
son, 26  Fla.  240;  Reed  v.  Louisville,  (Ky. 
1901)  61  S.  W.  Rep.  11. 
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out  change  is  not  published  as  required  by  charter,  there  being  no  necessity 
for  a  republication.1 

Publication  of  Proceedings  of  Council.  —  In  Kentucky  it  has  been  held  that  a  statu- 
tory provision  that  the  proceedings  of  the  two  boards  of  common  council 
should  be  published  was  directory  merely,  and  that  such  a  publication  was 
not  essential  to  the  validity  of  ordinances  passed.3 

Digest  of  Ordinances.  —  A  provision  in  the  charter  of  a  city  that  a  digest  of  the 
ordinances  is  to  be  published  within  one  year  after  granting  the  charter  and 
a  like  digest  within  every  period  of  five  years  thereafter  is  directory  merely, 
as  such  publication  seems  designed  merely  for  the  convenience  of  those  whose 
duties  or  necessities  require  that  they  should  be  familiar  with  the  ordinances 
and  is  entirely  independent  of  that  publication  which  is  required  prior  to  the 
enforcement  of  the  ordinance  as  a  municipal  law;  and  therefore  ordinances 
are  not  void  because  a  digest  of  them  has  not  been  published  within  five 
years.3 

Publishing  Ayes  and  Noes.  —  A  statutory  requirement  of  the  publication  of  the 
ayes  and  noes  on  the  passage  of  certain  ordinances  has  been  held  to  be  direc- 
tory merely.4 

c.  Mode  and  Sufficiency  of  Publication  —  (i)  Usual  Methods. — 
Ordinances  and  by-laws  are  promulgated  by  being  published  in  the  news- 
papers, printed  in  book  or  pamphlet  form  for  distribution,5  or  posted  in  con- 
spicuous places  throughout  the  city  or  town.tt 

(2)  Where  Municipality  Must  Prescribe  Mode.  —  Where  a  statute  authoriz- 
ing towns  to  make  by-laws  for  a  certain  purpose  also  gives  to  the  town  power 
to  direct  the  mode  of  publication  of  such  by-laws,  a  publication  made  by  the 
town  clerk  and  not  by  direction  of  the  town  is  ineffectual  and  the  by-law  is 
not  valid,  as  the  exercise  by  the  town  of  the  power  to  direct  the  publication 
is  essential  to  give  validity  to  the  by-law,7 

(3)  Form  of  Publication.  —  A  requirement  of  publication  means  that  the 
entire  ordinance  must  be  published,  even  including,  it  has  been  held,  the 
enacting  clause. *  It  is,  however,  sufficient  to  publish  the  ordinance  as 
passed,  and  it  is  not  necessary  to  publish  with  it  statutory  provisions  directly 
or  indirectly  referred  to  therein,9  nor  to  republish  an  ordinance  or  resolution 
which  is  amended  or  affected  by  the  new  ordinance.10  Nor  is  it  necessary  to 
publish  maps  and  documents  to  which  the  ordinance  refers. 11 

Publication  with  Other  Council  Proceedings.  —  The  publication  of  an  ordinance  in 
the  corporation  newspaper  and  in  pamphlet  form  with  other  proceedings  of 
the  city  council  is  sufficient,  as  it  makes  no  difference  whether  the  ordinance 
is  published  separately  or  with  the  other  council  proceedings. 12 

1.  Re-enactment.  —  Tipton  v.  Norman,  72  Mo.  6.  Posting.  —  Where  no  special  mode  is  pro- 
380.  vided  for  the  publication  of  an  order  of  the 

2.  Publication  of  Proceedings  of  Council.  —  Reed  town  council,  ii  is  sufficient  lo  show  that  it  has 
v.  Louisville,  (Kv.  1901)  61  S.  W.  Rep.  (I.  been  posted  in  a  number  of  places  within  the 

3.  Digest.  —  VVhalin  v.  Macomb.  76  111.  49.  borough.    Reg.  v.   Huntingdon,  4  Q.  B.  D. 

4.  Publication  of  Ayes  and  Noes.   -  Wiggin  v.  522,  29  Moik  61. 

New  York,  9  Paigo  (N.  Y.)  16;  Elmendorf  v.  In  order  for  the  posting  of  the  ordinances  to 

New  York,  25  Wen  1.  (N.  Y.)  693.  constitute  a  sufficient  publication  in  Illinois,  ii 

5.  Publication  in  Newspaper  or  in  Book  or  Pam-  must  appear  from  the  evidence  that  no  news- 
phlet  Form.  —  Law  v.  People,  87  III.  385;  Chi-  paper  is  published  in  the  village.  Raker  v. 
cigo  v.  McCoy,  136  111.  344;  Union  Pac.  R.  Co.  Maquon,  9  111.  App.  155. 

v.  Montgomery,  49  Neb.  429:  Union  Pac.  R.  7.  Higley  v.  Bunce,  10  Conn.  436. 

Co.  v.  McNallv,  54  Neb.  112.  8.  Enacting  Clause.  —  People  v.  Russell,  74 

Either  Method  Sufficient.  —  Where  the  statute  Cal.  578. 

provides   for   the  publication  of   ordinances  9.  Statutory   Provisions.  —   People    v.  San 

either  by  publication  in  a  newspaper  or  in  book  Francisco,  27  Cal.  655. 

or  pimphlei  form,  and  the  authorities  of  cities  10.  Prior   Ordinance   Amended  or  Affected.— 

or  villages  may  adopt  either  mode,  that  alone  Ex  p.  Christensen,  85  Cal.  208. 

is  sufficient.     Standard    v.   Industry.   55  111.  1 1.  Maps  and  Bench  Books.  -Napa  v.  Easterby, 

App.  523;  Moss  v.  Oakland,  88  111,  109;  Raker  76  Cal.  222. 

v.  Maquon,  9  III.  App.  155.  12.  Law  v.  People,  87  III.  385. 
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(4)  Typographical  Errors.  —  Typographical  errors  in  the  ordinance  as  pub- 
d  are  immaterial  where  it  is  plain  from  the  context  what  word  is  intended,1 
and  even  .1  mistake  in  the  date  of  the  passage  of  the  ordinance  has  been  held 
to  constitute  no  objection  to  the  sufficiency  of  the  publication.2 

.  ,  .  I!  /  ;  ,  /./.,'.  Publication  Made.  — A  requirement  of  publication 
will  be  invariably  construed  to  mean  publication  in  the  English  language;3 
and  so  where  publication  in  two  or  more  newspapers  is  required  publication 
in  newspapers  which  are  printed  in  a  foreign  language  cannot  be  taken  into 
account  in  deciding  whether  the  publication  has  been  sufficient.4 

(61  In  What  Newspaper  Publication  Made.  —  It  is  usual  to  publish  ordi- 
nances  in  some  newspaper  which  has  been  designated  for  that  purpose  by  the 
municipal  legislative  body,5  or  appointed  as  the  official  newspaper  of  the 
city,6  and  the  publication  of  an  ordinance  in  the  newspaper  in  which  the 
enactments  of  the  city  council  are  usually  published  is  clearly  a  sufficient 
promulgation.' 

Paper  of  General  Circulation.  —  It  is  often  required  that  ordinances  shall  be  pub- 
lished in  some  newspaper  or  newspapers  of  general  circulation  in  the  city,  but 
in  the  absence  of  any  showing  to  the  contrary  it  will  be  presumed  that  the 
newspaper  in  w  hich  publication  was  made  was  one  of  general  circulation.8 

Place  of  Publication.  —  It  is  sufficient  that  the  paper  in  which  the  ordinance 
w  as  published  is  of  general  circulation  in  the  city,  and  it  does  not  matter  that 
such  paper  is  actually  published  in  another  city.9 

Publication  in  Extra  Edition.  —  But  the  publication  of  an  ordinance  in  an  extra 


1.  Typographical  Error.  —  Moss  v.  Oakland, 

55  111.  109. 

2.  Mistake  in  Date.  —  Vincent  v.  Pacific 
Grove,  102  Cal.  405. 

3.  Publication  Must  Be  in  English  Language. 
—  Chicago  v.  McCoy,  136  111.  344,  affirming  33 
111.  App.  576;  Breaux's  Bridge  v.  Dupuis,  30 
La.  Ann.  J 105;  City  Pub.  Co.  v.  Jersey  City, 
5;  N.  J.  L.  437.    See  also  Wilson  v.  Trenton, 

56  X.  J.  L.  469. 

Publication  in  French  Only  Held  Sufficient.  — 
Loze  v.  New  Orleans,  2  La.  427. 

4.  Stale  v.  Cincinnati,  8  Ohio  Cir.  Dec.  63g, 
8  Ohio  Cir.  Ct.  523. 

Express  Provision  for  Publication  in  German 
Newspaper.  —  Where  the  charier  requires  that 
all  ordinances  after  their  passage  shall  be  pub- 
lished in  several  papers,  one  of  which  is  pub- 
lished in  the  German  language,  the  publication 
of  the  ordinance  in  such  paper  must  neverthe- 
less be  in  English  unless  it  is  expressly  pro- 
vided that  it  shall  be  in  German.  North 
Baptist  Church  v.  Orange,  54  N.  J.  L.  ill.  In 
this  case  it  was  held  otherwise  as  to  a  require- 
ment that  notice  of  a  proposed  ordinance  be 
published  in  such  paper.  See  supra,  this  sec- 
tion. Notice. 

Additional  Publication  in  Foreign  Language.  — 
In  Ohio  it  has  been  held  that  a  municipalily 
may,  when  it  is  deemed  advisable,  publish 
ordinances  in  a  newspaper  published  in  a 
foreign  language  in  addition  to  making  the 
required  publication  in  English  newspapers. 
Wasem  v.  Cincinnati,  2  Cine.  Super.  Ct.  84. 
But  in  Illinois  it  has  been  held  that  a  constitu- 
tional provision  that  all  laws,  etc..  shall  be 
published  in  no  other  than  ihe  English 
language  refers  to  the  publication  in  news- 
papers as  well  as  in  books  and  pamphlets,  and 
therefore  that  a  municipal  corporation  has  no 
authority  to  provide  for  the  publication  of  its 
ordinances   in  a  newspaper  published  in  a 
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foreign  language,  and  such  a  publication  mav 
be  enjoined  at  the  suit  of  any  taxpayer.  Chi- 
cago v.  McCoy,  136  111.  344,  affirming  McCoy 
v.  Chicago,  33  111.  App.  576. 

5.  Where  No  Designation  Required.  —  Where 
the  statute  does  not  in  terms  require  any  order 
from  the  board  of  supervisors  for  the  publica- 
tion, the  fact  that  such  board  made  an  order 
for  the  publication  in  one  paper  and  that  it 
was  published  in  another  does  not  in  any  wise 
weaken  the  force  of  the  publication  as  made 
or  impair  its  usefulness  as  a  means  of  informa- 
tion to  the  public,  and  such  publication  is 
sufficient.  San  Luis  Obispo  County  v.  Hen- 
dricks, 71  Cal.  242. 

Where  No  Paper  Designated.  —  Where  the 
board  of  aldermen  has  failed  to  designate  the 
papeis  in  which  publication  shall  be  made,  as 
required  by  law,  the  clerk  may  publish  resolu- 
tions and  ordinances  in  any  newspaper  pub- 
lished in  the  city.  Matter  of  Duikin,  10  Hun 
(N.  Y.)  269. 

6.  Contract  Not  in  Writing.  —  Where  the 
proposiiion  of  the  proprietors  of  a  newspaper 
to  publish  the  ordinances,  etc.,  of  the  city  was 
accepted,  and  such  paper  was  declared  to  be 
the  official  paper  of  ihe  city,  and  was  there- 
after treated  as  such,  and  notices  and  proceed- 
ings under  the  charier  were  duly  and  regularly 
published  therein,  the  omission  to  comply  with 
a  provision  of  the  charter  requiring  the  con- 
tract between  the  city  and  the  publishers  to  be 
reduced  to  writing,  and  a  bond  to  be  executed 
by  the  latter,  was  held  not  to  invalidate  such 
published  notices  and  proceedings.  McKu- 
sick  v.  Slillwater,  44  Minn.  372. 

7.  Truchelut  v.  Charleston,  1  Nott  &  M.  (S. 
Car.)  227. 

8.  Bayard  v.  Baker,  76  Iowa  220;  Larkin  v. 
Burlington,  etc.,  R.  Co.,  85  Iowa  492. 

9.  Paper  Published  in  Another  City.  —  Tisdale 
v.  Minonk,  46  111.  9. 
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edition  of  fifty  or  one  hundred  copies  of  a  newpaper  issued  late  at  night  and 
not  mailed  to  subscribers  or  otherwise  distributed  except  as  sold  by  persons 
directly  interested  is  not  a  compliance  with  the  statutory  requirement  of 
publication  in  some  newspaper  of  general  circulation.1 

Sunday  Newspaper.  — ■  Publication  in  a  Sunday  newspaper  has  been  held  to  be 
sufficient  in  Ohio.2, 

(7)  Number  of  Insertions.  —  A  requirement  that  an  ordinance  shall  be  pub- 
lished for  a  certain  length  of  time  is  not  usually  construed  to  mean  that  it 
shall  be  published  daily  for  that  length  of  time,  but  it  must  be  published  in 
every  issue  of  the  paper  selected  during  such  period.3 

(8)  Publication  on  11  Successive"  Days.  —  Similarly,  a  provision  requiring  a 
publication  of  ordinances  for  five  successive  days  in  a  daily  newspaper  is  com- 
plied with  by  such  publication  for  five  successive  weekdays  although  a  Sun- 
day intervenes  on  which  there  is  no  issue  of  the  paper.1 

d.  Time  of  Publication.  —  When  the  statute  does  not  fix  any  particular 
time  within  which  ordinances  must  be  published,  and  an  ordinance  is  actually 
published,  it  is  immaterial  that  several  meetings  of  council  have  taken  place 
between  the  passage  and  the  publication  of  the  ordinance.5  And  even  where 
the  statute  provided  that  ordinances  should  be  published  within  one  month 
after  they  were  passed  and  should  not  take  effect  until  after  being  published, 
it  was  considered  that  the  designation  of  time  within  which  the  publication 
was  to  be  made  was  not  mandatory,  but  merely  directory.0 

e.  ORDER  FOR  PUBLICATION.  —  The  fact  that  an  order  for  publication  is 
included  in  the  ordinance  itself  does  not  affect  the  validity  of  the  order  or  of 
the  ordinance.7 

/.  Amendment  After  Publication.  —  It  has  been  held  that  an  ordi- 
nance ordering  a  vote  of  the  taxpayers  on  the  question  of  a  special  tax, 
though  supplemented  by  an  amendment  after  it  is  published,  will  not  be 
vitiated  thereby,  provided  the  amendment  does  not  materially  affect  its 
essential  parts.8 

g.  Excess  of  Authority  in  Incurring  Debt  for  Publication.  — 
When  an  ordinance  is  passed  and  published  in  the  mode  prescribed  by  the 
charter,  it  becomes  a  valid  ordinance  although  the  city  authorities  may  have 
exceeded  their  powers  in  incurring  or  contracting  a  debt  for  its  publication.9 

h.  EVIDENCE  —  (1)  Presumption. — The  presumption  is  that  there  has 
been  a  sufficient  publication  of  an  ordinance,10  and  hence  it  is  not  necessary 
for  the  city  to  produce  any  evidence  thereof, 11  especially  where  the  publication 

1.  Publication  in  Extra  Edition.  —  State  v.  6.  Standard  v.  Industry,  55  111.  App.  523. 
Omaha,  etc.,  R.,  etc.,  Co.,  (Iowa  1901)  84  N.  See  also  Schweitzer  v.  Liberty,  82  Mo.  309; 
W.  Rep.  983.  Cape  Girardeau  v.  Fougeu,  30  Mo.  App.  551. 

2.  Publication  in  Sunday  Newspaper.  —  Has-  7.  Order  for  Publication.  —  Matter  of  Guerrero, 
tings  v.  Columbus,  42  Ohio  St.  585.  69  Cal.  88. 

3.  Number  of  Insertions.  —  Richter  v.  Harper,  8.  Amendment  After  Publication.  —  MacKenzie 
95   Mich.  22t;  State  v.  Hardy,  7  Neb.  377;  v.  Wooley,  39  La.  Ann.  944. 

Lawson  v.  Gibson,  18  Neb.  137;  Hull  v.  Chi-  9.  Kimble  v.  Peoria.  140  III.  157. 

cago,  etc..  R.  Co.,  21  Neb.  371;  Union  Pac.  10.  Presumption  of  Publication.  —  Fonda  v. 

R.  Co.  v.  McNally,  54  Neb.  112;  Union  Pac.  Louisville,  (Ky.  1899)  4<>  S.  W.  Rep.  785.  But 

R.  Co.  v.  Montgomery ,  49  Neb.  429;  Hoboken  compare  Larkin  v.  Burlington,  etc.,  R.  Co.,  85 

v.  Gear,  27  N.  J.  L.  265.  Iowa  492,  in  which  it  was  held  that  in  an  ac- 

Presumption  from  Name  of  Paper.  —  Where  the  tion  against  a  railroad  company  for  damages, 

name  of  the  paper  in  which  the  ordinance  was  based  upon  a  violation  of  a  cily  ordinance,  the 

published  implies  that  it  is  a  daily  and  not  a  burden  of  proof  was  upon  the  plaintiff  to  show 

weekly  publication,  as  in  the  case  of  a  paper  that  the  ordinance  was  published  as  required 

called  the  "  Daily  Stockman,  '  the  court  will  by  law. 

not  indulge  a  presumption  that  the  paper  is  This  Presumption  Will  Not  Be  Indulged  when 

a  weekly  one.    Union  Pac.  R.  Co.  v.  Mont-  it  is  manifest  from  the  certificate  of  the  city 

gomery,  49  Neb.  429.  clerk,  by  which  publication  is  sought  to  be 

4.  Publication  on  "Successive"  Days.  —  Ex  p.  proved,  that  the  ordinance  was  not  published 
Fiske,  72  Cal.  125.  in  the  mode  provided  by  law.    Union  Pac.  R. 

5.  Where  No  Time  Prescribed.  —  St.  Paul  v,  Co.  v.  Montgomery,  49  Neb.  429. 

Colter,  12  Minn,  41,  90  Am,  Pec,  278,  11,  Charleston  f.Chur, 2  Bailey  L.(S.Car.)i64, 
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is  not  denied  under  oath;  1  but  the  burden  of  establishing  a  lack  of  publica- 
ii  m  is  upon  the  person  relying  upon  this  as  a  defense.8 

2)  Statutory  Methods  of  Proof .  —  In  a  great  many  instances  the  general 
statutes  of  the  states  or  the  charters  of  particular  municipalities  expressly 
provide  what  shall  be  sufficient  proof  of  the  publication  of  ordinances,  and  in 
such  case  the  evidence  specified  by  statute  is,  of  course,  sufficient.3 

(3)  ate  of  Publisher. — The  publication  of  an  ordinance  is  sufficiently 

proven  by  the  certificate  under  oath  of  one  of  the  publishers  of  the  newspaper 
in  which  publication  was  made.'1 

I  ;>  R  ognition  and  Acquiescence.  —  Where  a  city  charter  requires  all  ordi- 
n  mces  t  1  be  published  in  a  newspaper  published  in  the  city,  recognition  by 
the  city  for  over  twenty  years  of  a  resolution  as  being  in  force  and  its  acqui- 
esc  nee  in  a  convjyance  therein  authorized  are  presumptive  evidence  of 
publication.0 

(5)  Parol  Evidence.  — In  the  absence  of  a  statute  to  the  contrary  oral  evi- 
dence  is  c  impetent  to  establish  the  fact  of  publication  of  an  ordinance.* 

16.  Approval  of  Voters.  —  It  is  sometimes  required  that  ordinances  of  a 
certain  kin  J  shall  be  submitted  to  the  voters  of  the  city  and  shall  receive  their 
approval  b  fore  going  into  effect,7  but  such  a  requirement  applies  only  in  the 
case  of  ordinances  which  are  clearly  within  its  terms.8 

17.  Enactment  by  Different  Branches  of  Council  in  Different  Years.  —  It  has 
been  held  that  an  ordinance  passed  by  the  two  boards  or  branches  of  the  city 
council  in  different  years  was  absolutely  void  although  in  form  duly  approved 
by  the  mayor,9  and  that  a  subsequent  amendment  thereof  properly  passed 
did  not  and  could  not  confirm  it  so  as  to  make  it  a  valid  ordinance.10 

VI.  Form — -1.  In  General. — -Charter  provisions  establishing  the  form  or 
style  in  which  ordinances  shall  be  enacted  have  been  held  to  be  mandatory,11 
but  where  the  legislature  has  not  prescribed  any  particular  form  the  municipal 
bodies  may  use  any  form  of  expression  which  suits  them,  provided  it  be  suffi- 
cient to  signify  their  will  that  the  ordinance  should  exist  and  indicate  the 
terms  of  it  and  the  objects  to  which  it  applies. 12 

1.  Green  v.  Indianapolis,  25  Ind.  490.  Vacation  of  Streets.  —  Lamm  v.  Chicago,  etc., 

2.  Van  Huren  v.  Wells,  53  Ark.  368,  22  Am.      R.  Co.,  45  Minn  71. 

St.  Rep.  214;  Downing  v.  Miltonvale,  36  Kan.  Establishing  Water  Works.  —  Taylor  v.  Mc- 

740.  Fadden,  84  Iowa  262. 

3.  Statutory  Methods  of  Proof  — ■  Colorado.  —  8.  An  Ordinance  Forbidding  Cattle  to  Run  at 
National  Hank  of  Commerce  v.  Granada,  10  Large  in  a  city  need  not  be  submitted  to  and 
U.  S.  App.  692,  affirming  48  Fed.  Rep.  278.  approved  by  the  freeholders  of  such  city  tinder 

Illinois. — Cleveland,  etc.,  R.  Co.  v.  Tartt,  the  constitution  of  Texas.     Batsel  v.  Blaine, 

64  Fed.  Rep.  823,  24  U.  S.  App.  489;  Lindsay  4  Tex.  App.  Civ.  Cas.,  195. 

v.  Chicago,  115  111.  120;  Moss  v.  Oakland,  88  An  Ordinance  Increasing  the  Number  of  Hy- 

111.   109;   Hutchison  v.   Mt.  Vernon,  40  111.  drants  after  a  system  of  water  works  has  been 

App.  19.  contracted  for  need  not  be  submitted  to  the 

Iowa.  —  Preston  v.  Cedar  Rapids,  95  Iowa  voters.    A urora  Water  Co.  v.  Aurora,  129  Mo. 

71.    Compare  Larkin  v.  Burlington,  etc.,  R.  540 

Co.,  85  Iowa  492.  9.  Wetmore  v.  Story,  22  Barb.  (N.  Y.)  414,  3 

Wisconsin.  — Schwartz  v.  Oshkosh,  55  Wis.  Abb.  Pr.  (N.  Y.)  262;  Beekman's  Case,  (Supm. 

Wj.  Ct.  Spec.  T.)  11  Abb.  Pr.  (N.  Y.)  164,  19  How. 

Other  Methods  of  Proof  Not  Excluded.  —  Santa  Pr.  (N.  Y.)  518. 

Rosa  City  R.  Co.  v.  Central  St.  R.  Co.,  (Cal.  10.  Beekman's  Case,  (Supm.  Ct.  Spec.  T.)  11 

1895)  38  Pac.  Rep.  986.  Abb.  Pr.  (N.  Y.)  164,  19  How.  Pr.  (N.  Y.)  518. 

4.  Certificate  of  Publisher.  —  Kettering  v.  11.  Charter  Provisions  Mandatory.  —  San 
Jacksonville,  50  111.  39.  Antonio  v.  Micklejohn,  89  Tex.  79. 

5.  Recognition  and  Acquiescence.  —  Quincy  v.  Omission  of  Matters  Required  to  Be  Set  Out.  — 
Chicago,  etc.,  R.  Co.,  92  111.  21.  An  ordinance  providing  for  the  reconstruction 

6.  Parol  Evidence.  —  Teft  v.  Size,  10  111.  432;  and  maintenance  of  a  street,  which  fails  to 
Eldora  v.  Burlingame,  62  Iowa  32;  Larkin  v.  specify  the  material  to  be  used  in  such  main- 
Burlington,  etc.,  R.  Co.,  91  Iowa  6?4.  tenance  as  required  by  the  charter,  is  null  and 

7.  Submission  to  Voters.  —  Crebs  v.  Lebanon,  void.  Verdin  v.  St.  Louis,  (Mo.  1894)  27  S. 
98  Fed.  Rep  549.  W.  Rep.  447. 

Extending  Corporate  Limits.  —  Parker  v.  Zeis-  12.  Where  No  Form  Prescribed.  —  Lisbon  v. 

ler,  73  Mo.  App.  537.  Clark,  18  N,  H.  234. 
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2.  Title  —  Subject-matter.  — ■  Constitutional  provisions  to  the  effect  that  no 
bill  or  law  shall  contain  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title,  are  held  to  apply  only  to  state  legislation  and  not  to  the  ordinances 
of  cities,1  but  such  requirements  are  very  commonly  applied  to  municipal 
legislation  by  general  statutes  relative  to  cities  or  particular  charters.2  These 
requirements,  so  far  as  applied  to  state  legislation,  will  be  very  fully  treated  in 
another  portion  of  this  work,  and  as  the  rules  are  exactly  the  same  when  they 
exist  as  to  municipal  legislation  it  is  deemed  unnecessary  to  treat  of  them  at 
length  in  this  place.3 

3.  Statement  of  Power  to  Enact.  —  It  is  not  essential  to  the  validity  of  an 
ordinance  executing  powers  conferred  by  the  legislature  that  it  should  state 
or  indicate  the  power  in  execution  of  which  the  ordinance  was  passed.4 

4.  Statement  of  Reasons  or  Necessity  for  Enactment.  —  It  is  not,  as  a  general 
rule,  necessary  that  an  ordinance  or  resolution  should  state  or  explain  the  rea- 
sons for,  or  the  exigency  which  occasioned,  its  enactment,5  though  the  legisla- 
ture may,  of  course,  imperatively  require  these  matters  to  be  expressed.6 

5.  Enacting  Clause.  —  Provisions  in  general  statutes  or  municipal  charters  as 
to  the  form  of  the  enacting  clause  of  ordinances  are  usually  regarded  as 
directory  merely,  and  hence  an  ordinance  will  not  be  rendered  void  by  reason 
of  a  failure  to  follow  the  prescribed  form,'''  or  even  a  total  omission  of  the 


1.  Constitutional  Provisions  Not  Applicable  to 
Municipal  Legislation  —  California.  —  Ex  p. 
Haskell.  112  Cal.  412. 

Kansas. — Topeka  v.  Raynor,  60  Kan.  860, 
58  Pac.  Rep.  557,  8  Kan.  App.  279. 

Louisiana.  —  See  Callaghan  v.  Alexandria, 

52  La.  Ann.  1013. 
Michigan.  —  People  v.  Hanrahan,  75  Mich. 

611;  People  v.  Wagner,  86  Mich.  594,  24  Am. 
St.  Rep.  141. 

Missouri. — Tarkio  v.  Cook,  120  Mo.  r,  41 
Am.  St.  Rep.  678. 

Pennsylvania.  —  Yaidley  Borough,  22  Pa. 
Co.  Ct.  179;  Middletovvn  Drainage  Co.  v. 
Middletown,  1  Dauphin  Co.  Rep.  (Pa.)  105. 

2.  Statutory  Provisions  as  to  Title  and  Subject 
Matter -- Colorado. — Thomas  v.  Grand  Junc- 
tion, 13  Colo  App.  80. 

Illinois.  —  Hinsdale  v.  Shannon,  182  111.  312; 
Thompson  v.  Highland  Park,  187  III.  265: 
Chicago  Terminal  Transfer  Co.  v.  Chicago, 
178  III.  429. 

Iowa.  —  Bayard  v.  Baker,  76  Iowa  220;  Des 
Moines  v.  Hillis,  55  Iowa  643;  Hanson  v. 
Hunter,  86  Iowa  722,  affirmed  %b  Iowa  729. 

Kansas.  —  In  re  Thomas,  53  Kan.  659;  Em- 
poria v.  Shaw,  6  Kan.  App.  808;  Missouri  Pac. 
R,  Co.  71.  Wyandotte,  44  Kan.  32;  Stebbins  v. 
Maver,  38  Kan.  573;  El  Dorado  v.  Beardsley, 

53  Kan.  363. 
Kentucky.  — JEIliott  v.  Louisville,  101  Ky.  262; 

Nevin  v.  Roach,  86  Ky.  492. 

Maryland.  —  Baltimore  v.  Stewart,  92  Md. 
535- 

Michi^an.  —  People  :•.  Wagner.  86  Mich.  594, 
24  Am.  St.  Rep.  141;  People  v.  Hanrahan,  75 
Mich.  611. 

Minnesota.  —  Dululh  v.  Krupp,  46  Minn.  435; 
State  v.  Starkey,  49  Minn.  503. 

Mississippi.  — Ocean  Springs  v.  Green,  77 
Miss.  472. 

Missouri.  —  Bergman  v.  St.  Louis,  etc.,  R. 
Co.,  88  Mo.  678;  Senn  v.  Southern  R.  Co.,  124 
Mo.  621;  State  v.  St.  Louis,  t6l  Mo.  371;  St. 
Louis  v.  Weitzel,  130  Mo.  600;  Weber  v.  John- 
ton,  37  Mo.  App.  601. 


Ohio. —  Morrow  County  Illuminating  Co. 
v.  Mt.  Gilead,  10  Ohio  Dec.  235. 

Pennsylvania.  —  Barlon  v.  Pittsburg,  4 
Brews.  (Pa.)  373;  Harrisburg  v.  Eby,  16  Pa. 
Co.  Ct.  124-  Com.  v.  La  Bar,  5  Lack.  Leg.  N. 
(Pa.)  229,  7  Northam.  Co.  Rep.  Pa.  85;  Oakdale 
v.  Sterling,  8  Pa.  Super.  Ct.  428,  43  W.  N.  C. 
(Pa.)  123;  Chester  v.  Bullock,  187  Pa.  St.  544; 
In  re  Morrellville,  7  Pa.  Super.  Ct.  532;  Mid- 
dletown Drainage  Co.  v.  Middletown,  1  Dau- 
phin Co.  Rep.  (Pa.)  105. 

Washington.  —  Yesler  v.  Seattle,  1  Wash. 
308. 

3.  For  a  Full  Treatment  see  the  title  Stat- 
utes. And  see  also  cases  cited  in  preceding 
note. 

4.  Statement  of  Power  Not  Necessary.  —  Metho- 
dist Protestant  Church  v.  Baltimore,  6  Gill 
(Md.)  391,  48  Am.  Dec.  540;  Ogdensburgh  v. 
Lyon,  7  Lans.  (N.  Y.)  215;  Fisher  v.  Munici- 
pal Council,  10  U.  C.  Q.  B.  492;  Grierson  v. 
Provisional  Municipal  Council,  9  U.  C.  Q.  B. 
623.  See  also  Corn.  v.  Fahey,  5  Cush.  (Mass.) 
408. 

A  Misrecital  in  an  ordinance  of  the  source  of 
the  power  of  the  municipality  cannot  affect 
the  validitv  of  the  ordinance  if  in  point  of  fact 
the  power  to  enact  it  existed.  Baltimore  v. 
Ulman,  79  Md .J469.  See  also  Henry  z/.  Macon, 
91  Ga.  268. 

5.  Statement  of  Reasons  for  Enactment  Not 
Necessary  —  Missouri.  —  Young  p.  St.  Louis,  47 
Mo.  492;  Kiley  v.  Forsee,  57  Mo.  390. 

New  York.  —  Cronin  v.  People,  S2  N.  Y.  318, 
affirming  20  Hun  (N.  Y.)  137;  New  York  v. 
Dry  Dock,  etc.,  R.  Co.,  133  N.  Y.  104,  28  Am. 
St.  Rep.  609;  Stuyvesant  v.  New  York.  7  Cow. 
(N.  Y.)  588;  Coates  v.  New  York,  7  Cow.  (N. 
Y.)  585.  See  also  Ogdensburgh  v.  Lyon,  7 
Lans.  (N.  Y.)  215. 

North  Carolina.  —  Raleigh  v.  Peace,  no  N. 
Car.  32. 

Texas. — Connor  v.   Paris,  87  Tex.  32. 

6.  See  Ilovt  7'.  Fast  Saginaw,  19  Mich.  39,  2 
Am.  Rep.  76. 

7.  Failure  to  Follow  Prescribed  Form.  —  Tarkio 
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enacting  clause.1 

6.  Expressing  Time  of  Taking  Effect.  ■ — It  is  sometimes  required  that  ordi- 
nances  should  express  the  time  when  they  will  take  effect,2  and  in  such  case 
some  definite  time  must  be  fixed  by  the  ordinance  itself,  and  a  provision  that 
it  shall  "  take  effect  immediately  after  the  legal  publication  thereof"  is  not 
sufficient  where  the  ordinance  itself  contains  no  ditection  as  to  when  or  for 
what  length  of  time  it  shall  be  published.3 

7.  Numbering  of  Subdivisions.  —  There  is  no  rule  which  would  make  an  ordi- 
nance void  because  the  subdivisions  of  it  are  not  numbered  in  consecutive 
order. 1 

8.  Itemizing  in  Appropriations.  —  In  Colorado  it  has  been  held  that  an  annual 
appropriation  ordinance  dividing  the  total  amount  appropriated  into  appro- 
priations for  specific  objects  or  purposes,  to  wit:  "  salary  fund,"  "  streets," 

fire,"  "  gas,"  "  interest,"  and  "  contingent  expenses,"  was  sufficient,  it  not 
being  necessary  that  the  ordinance  should  specify  each  particular  office  and 
the  exact  sum  to  be  paid  to  the  incumbent  thereof;5  but  in  Pennsylvania  an 
item  of  expenditure  in  an  appropriation  ordinance  as  follows:  "  For  construc- 
tion of  large  storage  reservoir,  East  Fairmount  Park,  $1,325,000,"  has  been 
held  to  be  not  sufficiently  itemized  within  the  requirements  of  the  statute.6 

9.  Denniteness.  —  It  is  essential  to  the  validity  of  an  ordinance  that  its 
terms  should  be  so  definite  and  certain  as  to  leave  no  reasonable  doubt  as  to 
what  is  intended  thereby.7  It  has  been  laid  down  that  the  title  and  the  body 
of  the  ordinance  may  be  taken  together  in  order  to  give  it  the  certainty  neces- 
sary to  sustain  it.8  But  beyond  this  it  will  readily  be  seen  that  it  is  impossi- 
ble to  lay  down  any  rules  as  to  what  method  of  expression  will  conform  to 
this  requirement.  In  the  note,  however,  there  are  cited  a  number  of  cases 
which  will  be  of  use  as  illustrating  the  kind  of  enactments  which  have  been 
held  to  conform  and  not  to  conform  to  this  requirement.9 

VII.  Validity —  1.  Power  of  Courts  to  Inquire  into.  —  Though  the  necessity 

v.  Cook,  120  Mo.  1,  41  Am.  St.  Rep.  678;  State  516.    See  also  Martindale  v.  Palmer,  52  Ind. 

v.  Fountain,  14  Wash.  236.  411. 

The  Use  of  the  Word  "Common"  Instead  of  9.  Ordinances  Sufficiently  Definite  and  Certain 

"City"  Council  in  the  enacting  clause  of  an  — Alabama.  —  Huntsville  v.  Phelps,  27  Ala.  55. 

ordinance  will  not  render  it  void.    Law  v.  California.  ■ —  Spring  Valley  Water  Works  v. 

People,  87  111  385.  San  Francisco,  82  Cal.  286,  16  Am.  St.  Rep. 

1.  Omission   of  Enacting   Clause.  —  Chicago,  116. 

etc.,  R.  Co.  v.  Hines,  82  111.  App.  488;  People  Connecticut.  —  Stale  v.  Carpenter,  60  Conn. 

v.  Murray,  57  Mich.  396;  Cape  Girardeau  v.  97;  State  v.  Flint,  63  Conn.  248. 

Riley.  52  Mo.  424,  14  Am.  Rep.  427;  St.  Louis  Illinois.  —  Hyde  Park  v.  Borden,  94  III.  26; 

v.  Foster,  52  Mo.  513.    Contra,  Galveston,  etc.,  Chicago,  etc.,  R.  Co.  v.  Quincy,  136  111.  563, 

R.  Co.  v.  Harris,  (Tex.  Civ.  App.  1896)365.  W.  29  Am.  St.  Rep.  334;  Kimble  v.  Peoria,  140 

Rep.  776-  HI.  157. 

2.  Specifying  Time  of  Taking  Effect.  —  Van  Indiana.  —  Nealis  v.  Hayward,  48  Ind.  ig; 
Alstyne  v.  People,  37  Mich.  523.  Burr  v.  Newcastle,  49  Ind.  322. 

3.  Watkins      Hillerman,  73  Hun  (N.  Y.)3I7.  Kansas.  —  Emporia  v.  Shaw,  6  Kan.  App. 

4.  Numbering   Subdivisions.  —  Los   Angeles  808. 

County  v.  Eikenberry,  131  Cal.  461.  Louisiana.  —  Shreveport  v.  Roos,  35  La.  Ann. 

5.  Leadville  v.  Matthews,  10  Colo.  125.  1010. 

6.  Sank  v.  Philadelphia,  8  Phila.  (Pa.)  117,  Massachusetts.  —  Nightingale,  Petitioner,  II 
4  Brews.  (Pa.)  133.  Pick.  (Mass.)  168;  Com.  v.  Cutter,  156  Mass.  52. 

7.  Must  Be  Definite  and  Certain.  —  Foster  v.  Missouri.  —  Becker  v.  Washington,  94  Mo. 
Moore,  4  L.  R.  lr.  670;  San  Francisco  Pioneer  375. 

Woolen  Factory  v.  Brickwedel,  60  Cal.  166;  New  Jersey.  —  State  v.  New  Brunswick,  30 

Phillips  v.  Denver,  19  Colo.  179,  41  Am.  St.  N.  J.  L.  395;  State  v.  Orange,  32  N.  J.  L.  49; 

Rep.  230;  Shreveport  v.   Roos,  35  La.  Ann.  State  v.  Plainfield,  38  N.  J.  L.  95. 

1010;  Becker  v.  Washington,  94  Mo.  380;  Mc-  North  Carolina.  —  State  v.  Higgs,  126  N.  Car. 

Convill  v.  Jersey  City,  39  N.  J.  L.  42;  Tappan  1014. 

v.  Young,  9  Daly  (N.  Y.)  357;  Livingston  v.  Vermont.  —  Williams  v.  Willard,  23  Vt.  369. 

Wolf,  136  Pa.  Si.  519,  20  Am.  St.  Rep.  936.  Ordinances  Void  for  Uncertainty. — State  v. 

See  also  First  Municipality  v.  Cutting,  4  La.  Clarke,  69  Conn.  371,  61  Am.  St.  Rep.  45; 

Ann.  336.  Hull  v.  Chicago  156  111.  381;  Shelbyville  v. 

8.  Title  and  Body  May  Be  Taken  Together. —  Cleveland,  etc.,  R.  Co.,  146  Ind.  66;  State  v. 
£x p.  Gregory,  jq  Tex,  App,  210,  54  Am,  Rep.  Forman,  50  J-a,  Ann,  1022;  McConvill  v.  Jersey 
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and  propriety  of  a  particular  ordinance  is  primarily  a  matter  for  legislative 
determination  with  which  the  courts  will  not  ordinarily  interfere,1  yet  its 
character  and  validity  and  whether  it  is  reasonable,  impartial,  and  consistent 
with  the  general  policy  of  the  state,  are  questions  upon  which  the  courts  have 
power  to  pass.3 

Motives  of  Council.  —  The  rule  that  the  judicial  department  of  the  government 
will  not  institute  any  inquiry  into  the  motives  of  the  legislative  department  in 
the  enactment  of  laws  is  applicable  to  ordinances  and  other  legislative  acts  of 
municipal  corporations,3  with,  perhaps,  the  qualification  that  municipal  ordi- 
nances maybe  impeached  for  fraud  at  the  instance  of  persons  injured  thereby.4 

2.  How  Validity  Tested.  —  The  strict  rules  by  which  the  validity  of  penal 
statutes  is  to  be  tested  are  not  to  be  applied  to  the  by-laws  or  ordinances  of 
municipal  corporations,5  for,  as  it  has  been  well  remarked,  the  enactments  of 
very  few  of  these  corporations  could  stand  such  a  test.6  They  should  receive 
a  reasonable  construction,  and  their  terms  must  not  be  strictly  scrutinized  for 
the  purpose  of  making  them  void.7  In  fact,  the  courts  will  incline  to  sustain 
rather  than  to  overthrow  them,8  and  if  by  one  construction  an  ordinance  will 
be  valid  and  by  another  void,  the  courts  will,  if  possible,  adopt  the  former.9 


City,  39  N.  J.  L.  38;  Ex  p.  Ball,  32  Tex.  Crim. 
308. 

1.  Necessity  and  Propriety  for  Legislative  De- 
termination. —  Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130;  Ex  p.  Smith,  38 
Cal.  702;  Ex  p.  Delaney,  43  Cal.  478;  Louis- 
ville v.  Roupe.  6  B.  Mon.  (Ky.)  591;  Baily  v. 
Philadelphia,  184  Pa.  St.  594,  63  Am.  St.  Rep. 
812;  Sprigg  v.  Garrett  Park,  89  Md.  406. 

2.  Character  and  Validity  for  Courts,  —  Greens- 
boro v.  Ehrenreich,  80  Ala.  579,  60  Am.  Rep. 
130;  Tarkio  v.  Cook,  120  Mo  1,  47  Am.  St. 
Rep.  678.  Sse  also  Littlefield  v.  State,  42 
Neb.  223,  47  Am  St.  Rep.  697.  And  see  gen- 
erally the  cases  cited  throughout  this  section. 

3.  No  Inquiry  as  to  Motive  of  Legislation  — 
Illinois.  —  Meyer  v.  Teutopolis,  131  111.  552; 
People  v.  Cregier,  138  111.  401. 

Indiana.  —  Lilly  v.  Indianapolis,  149  Ind. 
648. 

Louisiana.  — State  v.  Davidson,  50  La.  Ann. 
1297,  69  Am.  St.  Rep.  478. 

Missouri.  —  Dreyfus  v.  Lonergan,  73  Mo. 
App.  336. 

New  fersey. —  Moore  v.  Haddonfteld,  62  N. 
J.  L.  386. 

New  York.  —  Kittinger  v.  Buffalo  Traction 
Co.,  160  N.  Y.  377,  affirming  25  N.  Y.  App. 
Div.  329. 

Pennsylvania.  —  Freeport  v.  Marks,  59  Pa. 
St.  253. 

Washington.  —  Wood  v.  Seattle,  23  Wash.  1. 
Wisconsin.  — State  v.  Superior  Ct.,  105  Wis. 
651. 

4.  Fraud.  —  People  v.  Cregier,  138  III.  401; 
Shinkle  v.  Covington,  83  Ky.  420;  Wood  -'. 
Seattle,  23  Wash.  r.  And  see  the  title  Munici- 
pal Corporations,  vol.  20,  p.  1229. 

Only  in  an  Extraordinary  Case,  when  public 
policy  imperatively  demands  it,  will  courts 
interfere  even  where  there  is  palpable  fraud. 
Birhite  v.  Home  Telephone  Co.,  50  N.  Y. 
App.  Div.  25. 

That  an  Ordinance  Works  a  Hardship  to  a  Par- 
ticular Person  will  rai^e  no  presumption  of 
fraud.    Shinkle     Co"ington,  83  Ky.  420. 

6.  Rules  by  Which  Penal  Statutes  Tested  Not 
Applicable.  —  First  Municipality  v.  Cutting,  4 

21  C.  of  L. — 62  < 


La.  Ann.  336;  Ex  p.  Gregory,  20  Tex.  App. 
210,  54  Am.  Rep.  516. 

6.  Ex  p.  Gregory,  20  Tex.  App.  210,  54  Am. 
Rep.  516. 

7.  Reasonable  Construction.  —  Exp.  Gregory, 
20  Tex.  App.  210,  54  Am.  Rep.  516:  First 
Municipality  v.  Culling.  4  La.  Ann.  336;  Mer- 
iam  v.  New  Orleans,  14  La.  Ann.  318. 

Where  the  Preamble  Recites  a  Purpose  for  which 
an  ordinance  may  properly  be  enacted,  ii  is 
not  invalidated  by  the  recital  of  another  pur- 
pose for  which  it  cannot  be  enacted.  Ex  p. 
Gregory,  20  Tex.  App.  210,  54  Am.  Rep.  516. 

An  Ordinance  Is  to  Ee  Tested  by  Its  Own  Terms. 
—  Matter  of  Wong  Hane,  108  Cal.  6S0,  49  Am. 
St.  Rep.  138.  See  also  Los  Angeles  County  -'. 
Hollywood  Cemetery  Assoc.,  124  Cal.  344,  71 
Am.  St.  Rep.  75. 

8.  Inclination  to  Sustain  Ordinances.  —  Ex  p. 
Gregory,  20  Tex.  App.  210,  54  Am.  Rep.  516. 
See  also  State  v.  Robertson,  45  La.  Ann.  954, 
40  Am.  St.  Rep.  272. 

An  ordinance  which  is  within  the  limits  of 
the  powers  conferred  will  not  be  declared  void 
unless  very  clearly  repugnant  to  some  princi- 
ple of  common  right.  Tarkio  v.  Cook,  120 
Mo.  1,  41  Am.  St.  Rep.  678. 

Ordinance  Establishing  City  Slaughter  House 
Presumed  Valid.  —  Milwaukee  v.  Gross,  21  Wis. 
241,  91  Am.  Dec.  472.  See  also  the  title 
Monopolies  and  Corporate  Trusts,  vol.  20, 
p.  866  and  references. 

9.  Construction  Consistent  with  Validity  Pre- 
ferred.—  Fielding  v.  Rhyl  Imp.  Com'rs,  3  C. 
P.  D.  272,  38  L.  T.  N.  S.  223,  26  W.  R.  881; 
Baltimore  v.  Hughes,  1  Gill  iS;  j.  (Md.)  480,  19 
Am.  Dec.  243;  State  v.  Schoenig,  72  Minn. 
528;  Ex  p.  Gregory,  20  Tex.  App.  210,  54  Am. 
Rep.  516.  See  also  Logan  v.  Pyne,  43  Iowa 
524,  22  Am.  Rep.  261  ;  Kansas  City  v.  Mc- 
Donald, 60  Kan.  4S1 ;  Swift  v.  Topeka,  43  Kan. 
671;  Grand  Rapids  v.  Devrics,  123  Mich.  570. 

A  municipal  ordinance  providing  that  "  any 
person  found  in  or  frequenting  any  disorderly 
house  shall  be  subject  to  a  fine  "  is  not  void 
for  failing  to  prescribe  that  he  should  be  un- 
lawfully in  the  house  when  found  there,  for 
the  ordinary  rule  of  statutory  construction  ap- 
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3.  Presumption  of  Validity.  —  When  ;i  municipal  ordinance  comes  before  the 
omit,  it  to  he  presumed,  in  the  absence  of  evidence,  that  the  city  council, 
in  adopting  it,  did  not  exceed  the  powers  vvitli  which  such  council  was 
invested,1  and,  w  hen  it  is  within  these  general  powers,  that  it  is  necessary, 
proper,  reasonable,  and  in  every  way  valid.2    This  presumption  is  not,  how- 

i  onclusive.3  But  when  an  ordinance  is  attacked  upon  the  ground  that 
it  i->  v  lid  for  any  reason,  it  is  incumbent  upon  the  party  who  alleges  its 
invalidity  to  aver  and  prove  the  facts  which  make  it  so,4  and  it  has  been  con- 
sidered that  any  reasonable  doubt  upon  the  question  should  be  resolved  in 
favor  of  sustaining  the  ordinance.3 

4.  Who  May  Raise  Question  of  Validity.  —  The  Validity  of  an  Ordinance  Not  Penal 

may  be  attacked  by  anyone  who  is  or  may  be  injuriously  affected  by  its 
enforcement,0  even  before  any  enforcement  thereof  is  attempted,7  but  a 
person  whose  rights  cannot  be  in  any  way  prejudiced  by  the  ordinance  cannot 
attack  it.* 

Penal  Ordinances.  —  The  question  of  the  validity  of  a  penal  ordinance  may  be 
raised  by  any  one  who  is  being  prosecuted  for  a  violation  thereof;9  but  where 
the  section  of  an  ordinance  under  which  a  defendant  was  convicted  is  plain 


plies,  and  if  an  act  is  done  which  is  prohibited 
by  the  xvords  of  the  statute,  it  may  be  shown 
to  be  lawfully  or  innocently  done.  State  v. 
Bot'dn,  71  Iowa  87,  60  Am.  Rep.  780.  See  also 
the  title  Statutes. 

1.  Presumption  as  to  Power.  —  Frankfort  v. 
Aughe,  114  Ind.  77;  Wood  v.  Seattle,  23  Wash. 
1.  See  also  Ex  p.  Garza,  28  Tex.  App.  381,  19 
Am.  St.  Rep.  845. 

But  statutes  granting  powers  to  municipali- 
ties are  to  be  construed  strictly.  See  the  title 
Municipal  Corporations,  vol.  20,  p.  1140. 

2.  Presumption  of  Validity  —  United  States.  — 
St.  Louis  v.  Western  Union  Tel.  Co.,  63  Fed. 
Rep.  68. 

Alabama. — Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130;  Van  Hook  v.  Selma, 
70  Ala.  361,  45  Am.  Rep.  85. 

California.  —  See  Ex  p.  Lacey,  to8  Cal.  326, 
49  Am.  St.  Rep.  93;  Maiter  of  Guerrero,  69 
Cal.  88. 

Colorado.  —  Denver  v.  Girard,  21  Colo.  447. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Chicago, 
169  III.  329:  People  v.  Cregier,  138  111.  401. 
See  also  Chicago  Terminal  Transfer  R.  Co.  v. 
Chicago,  184  III.  154. 

Iowa.  —  Larkin  v.  Burlington,  etc.,  R.  Co., 
85  Iowa  492. 

Louisiana.  — State  v.  Slone,46  La.  Ann.  147. 

Maryland.  —  Baltimore  v.  Clunet,  23  Md. 
449. 

Massachusetts.  —  Com.  v.  Patch,  97  Mass. 
221. 

Minnesota.  —  St.  Paul  v.  Colter,  12  Minn.  41, 
90  Am.  Dec.  278. 

Missouri.  —  Seaboard  Nat.  Bank  v.  Woesten, 
147  Mo.  467;  Keane  v.  Cushing,  15  Mo.  App. 
96;  St.  Louis  v.  Gleason,  15  Mo.  App.  25. 

Nebraska.  —  Littlefield  v.  State,  42  Neb.  223, 
47  Am.  St.  Rep.  697. 

New  Jersey.  —  Trenton  Horse  R.  Co.  v. 
Trenton,  53  N.  J.  L.  132;  Consolidaied  Traction 
Co.  v.  Elizabsth,  58  N.  J.  L.  619. 

New  York.  —  See  New  York  v.  Drv  Dock, 
etc.,  R.  Co.,  (C.  PI.  Gen.  T.)  15  N.  Y.  Supp. 
297. 

Oregon.  —  Portland  v.  Montgomery,  38  Ore- 
gon 215;  Wyganl  v.  McLauchlan,  (Oregon 
1901)  64  Pac.  Rep.  867. 


Texas.  — Ex  p.  Gregory,  20  Tex.  App.  210, 

54  Am.  Rep.  516. 

3.  Presumption  Not  Conclusive. —  Helena  v. 
Dwyer,  64  Ark.  424,  62  Am,  St.  Rep.  206.  See 
also  Corrigan  v.  Gage,  68  Mo.  541. 

4.  Burden  of  Proof  —  Illinois.  —  People  v. 
Cregier,  138  111.  401. 

Louisiana.  —  See  State  v.  Riley,  49  La.  Ann. 
1617. 

Nebraska.  —  See  Littlefield  v.  State,  42  Neb. 
223,  47  Am.  St.  Rep.  697. 

New  Jersey.  —  Trenton  Horse  R.  Co.  v.  Tren- 
ton, 53  N.  ].  L.  132. 

New  York. —  New  York  v.  Dry  Dock,  etc., 
R.  Co.,  (C.  PI.  Gen.  T.)  15  N.  Y.  Supp.  297. 

Texas.  —  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330. 

Wisconsin.  —  See  Clason  v.  Milwaukee,  30 
Wis.  316. 

5.  Doubts  Eesolved  in  Favor  of  Validity.  — 

Stafford  v.  Chippewa  Valley  Electric  R.  Co., 
no  Wis.  331.  Compare  Slaughter  v.  O'Berry, 
126  N.  Car.  181,  where  it  was  held  that  in  de- 
ciding the  validity  of  an  ordinance,  if  doubts 
are  raised  as  to  matters  of  public  right,  they 
must  be  decided  in  favor  of  the  citizen  against 
the  city. 

6.  Persons  Affected.  —  Handy  v.  New  Orleans, 
39  La.  Ann.  107;  Conery  v.  New  Orleans 
Waterworks  Co.,  39  La.  Ann.  770:  State  v. 
Jersey  City,  34  N.  J.  L.  31:  State  v.  Paterson, 
34  N.  J.  L.  163;  State  v.  Jersey  City,  34  N.  J. 
L.  390;  Camden  v.  Mulford,  26  N.  J.  L.  49. 
See  also  People  v.  Cregier,  138  111.  401. 

7.  Attack  Before  Enforcement  Attempted.  — 
State  v.  Paterson,  34  N.  J.  L.  163;  State  v. 
Jersey  City,  29  N.  J.  L.  170;  State  v.  Jersey 
City.  34  N.  J.  L.  3go.  Compare  Railway  Gas- 
light Co.  v.  Railway,  58  N.  J.  L.  510. 

8.  Persons  Not  Affected.  —  Arnold  v.  Weiker, 

55  Kan.  510;  Simrall  v.  Covington,  90  Ky.  444, 
29  An:.  St.  Rep.  398;  New  Orleans  Gas  Light 
Co.  v.  Hart,  40  La.  Ann  474,  8  Am.  St.  Rep. 
544;  Linden  Land  Co.  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  107  Wis.  493. 

9.  Defendant  in  Prosecution.  —  State  v.  Morris, 
47  La.  Ann.  1660;  Cincinnati  v.  Kraft,  8  Ohio 
Dec.  672;  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114.  See 
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and  legal,  he  cannot  be  permitted  to  attack  the  validity  of  the  entire  ordinance 
on  the  ground  that  another  section  is  unconstitutional.1 

Attack  by  Mayor  or  Chief  Burgess.  —  The  mayor  or  chief  burgess  of  a  municipal 
corporation  has  the  right  to  raise  the  question  of  the  validity  of  an  ordinance 
which  the  city  council  asserts  to  be  effective  notwithstanding  his  veto.2 

Estoppel.  —  When  an  ordinance  relating  to  a  corporation  has  been  accepted 
by  it,  with  the  conditions  attached,  such  ordinance  becomes  a  valid  contract 
between  it  and  the  city,  the  validity  of  which  it  is  estopped  subsequently  to 
deny.3  And  a  municipality  is  estopped  to  deny  the  validity  of  an  ordinance 
which  it  has  led  others  to  believe  was  legally  adopted  by  causing  it  to  be  pub- 
lished with  the  other  ordinances  in  pamphlet  form.4 

5.  In  What  Proceeding  Validity  May  Be  Questioned  —  a.  Prosecution  under 
ORDINANCE.  —  The  question  of  the  validity  of  a  penal  ordinance  may  be 
raised  in  an  original  criminal  action  or  prosecution  thereunder,5  or  on  a  writ 
of  review.6 

b.  Habeas  Cokpus.  — A  court  will  interfere  by  means  of  the  writ  of 
habeas  corpus  to  look  into  and  investigate  the  validity  or  constitutionality  of 
an  ordinance  on  which  a  judgment  or  sentence  which  results  in  the  imprison- 
ment of  the  petitioner  is  founded.7 

c.  Quo  WARRANTO.  —  It  has  been  held  that  a  suit  in  quo  warranto  can- 
not be  maintained  against  a  city  and  its  council  for  the  purpose  of  testing  the 
power  of  the  city  by  its  council  to  adopt  a  certain  ordinance,  but  where  such 
ordinance  creates  what  is  claimed  to  be  an  office  and  provides  a  mode  of  filling 
it  not  authorized  by  law,  and  proceeds  to  fill  it,  the  incumbent  may  be  pro- 
ceeded against  in  quo  warranto.8 

d.  INJUNCTION.  — The  validity  of  an  ordinance  or  resolution  may  be 
attacked  in  a  proceeding  for  an  injunction  against  the  enforcement  thereof  or 
the  exercise  of  some  right  conferred  thereby.9  But  it  has  been  said  that  a 
proceeding  for  injunction  cannot  be  brought  for  the  purpose  of  testing  the 
validity  of  an  ordinance,  for  that  is  a  question  of  law  and  not  of  equity,  and 
while  courts  of  equity  may  determine  questions  of  law  as  incident  to  a  pro- 
ceeding in  equity,  equitable  proceedings  cannot  be  maintained  for  the  sole  or 
principal  purpose  of  determining  such  questions.10 

e.  Writ  of  Prohibition. —  In  Kentucky  it  is  provided  by  statute  that 
the  validity  or  constitutionality  of  any  ordinance  or  by-laws  of  cities  of  the 
fifth  class  shall  be  tried  by  writ  of  prohibition.11 

f.  CERTIORARI.  —  In  New  Jersey  the  suing  out  of  a  writ  of  certiorari  is 
recognized  as  a  proper  proceeding  to  obtain  an  adjudication  upon  the  validity 

also  Moore  v.  Disirict  of  Columbia,  12  App.  City  Cemetery  Assoc.,  87  Tex.  330,  47  Am.  St. 

Cas.  (D.  C.)  537.  Rep.  114.    See  also  the  litle  Haheas  Corpus, 

1.  State  v.  Riley,  49  La.  Ann.  1617.  vol.  15,  p.  169. 

2.  Attack  by  Mayor  or  Chief  Burgess.  —  Lehigh  Imprisonment  Must  Be  Actual  to  Warrant  Writ. 
Coal,  etc.,  Co.  v.  Inter-County  St.  R.  Co.,  167  — Ex  p.  Henion,  (Cal.  1898)  55  Pac.  Rep.  326. 
Pa.  St.  126,  36  W.  N.  C.  (Pa.)  179  See  also  the  title  Habeas  Corpus,  vol.  15,  p. 

3.  Estoppel.  —  Chicago  General    R.  Co.    v.  159. 

Chicago,  176  III.  253,  68  Am.  St.  Rep.  188.  8.  Quo  Warranto.  —  State  v.  Newark,  57  Ohio 

4.  People  v.  Maxon,  139  111.  306,  affirming  38  St.  430. 

111.  App.  152.    And  see  the  litle  Municipal  9.  Injunction.  —  Patton  v.  Stephens,  14  Hush 

Corporations,  vol.  20,  p.  1182.  (Ky.)  324.    See  also  Davis  v.  New  York,  14 

5.  Attack  in  Criminal  Action.  —  State  v.  Mor-  N.  Y.  506,  67  Am.  Dec.  186;  State  v.  Newark, 
ris,  47  La.  Ann.  1660;  Austin  v.  Austin  City  57  Ohio  St.  430;  Cincinnati  St.  R.  Co.  v.  Smith, 
Cemetery  Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  29  Ohio  St.  291. 

114.  10.  Coykendall  v.  Hood,  36  N.  Y.  App.  Div. 

6.  A  Plea  of  Guilty  Is  Not  a  Waiver  of  the  558. 

right  to  insist,  on  a  writ  of  review,  that  ihe  11.  Prohibition.  —  Hvbee  v.  Smith,  (Ky.  1900) 

ordinance  is  void.    (Iro'sman  v,  Oakland,  30  57  S.  W.  Rep.  789. 

Oregon  478,  60  Am.  St.  Rep.  832.  The  Remedy  Can   Be  Invoked  Only  by  one 

7.  Habeas  Corpus.  —  Ex  />.  Smith,  135  Mo.  against  whom  a  proceeding  under  an  ordi- 
223,  58  Am.  St.  Rep.  570  {overruling  Ex  p.  nance  is  pending  in  an  inferior  court.  J'at- 
Koenninghausen,  91  Mo.  301J;  Austin  v.  Austin  ton  v.  Stephens,  14  Hush  (Ky.)  324. 
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of  any  ordinance.1  But  in  other  states  the  rule  seems  to  be  well  settled  that 
certiorari  lies  only  to  examine  the  validity  of  such  ordinances  of  a  municipal 
corporation  as  are  of  a  judicial  character,  and  not  such  as  are  legislative  or 
ministerial  in  their  nature.* 

M  VNDAMl  S.  A  writ  of  mandamus  will  not  lie  to  require  the  mayor 
and  clerk  of  a  city  council  to  furnish  a  certified  copy  of  an  ordinance  which 
was  vetoed  by  the  mayor  and  failed  to  pass  over  his  veto,  on  the  ground  that 
the  veto  was  ineffective  on  account  of  the  ordinance  having  been  returned 
by  mistake  to  the  w  rong  chamber  of  council,  for  the  validity  of  the  alleged 
ordinance  cannot  be  decided  in  this  summary  manner.3 

//.  COLLATERAL  ATTACK.  —  A  municipal  ordinance  cannot  be  collaterally 
attacked, 4  even  by  the  municipality.5 

6.  Conformity  to  Charter.  —  Ordinances  and  by-laws  of  a  municipality  must 
be  conformable  and  subordinate  to  the  regulations  of  the  charter.6 

7.  Conformity  to  Public  Policy.  —  Ordinances  must  not  be  contrary  to  public 
policy.7  Under  a  general  grant  of  authority  a  municipal  corporation  cannot 
adopt  ordinances  which  infringe  the  spirit  of,  or  are  repugnant  to,  the  policy  of 
the  state  as  declared  in  its  legislation.8 

8.  Consistency  with  Constitution  and  General  Laws  —  a.  General  Rule 
STATED. —  It  is  essential  to  the  validity  of  ordinances  or  bydaws  that  they 
should  be  consistent  with  the  federal  and  state  constitutions  and  with  the 
general  laws  in  force  throughout  the  state.9    Thus,  the  courts  will  declare 


1.  Certiorari.  —  Camden  v.  Mulford,  26  N.  J. 
L.  49;  State  v.  Jersey  City,  34  N.  J.  L.  390; 
Stale  v.  Jersey  City,  34  N.  J.  L.  31;  Stale  v. 
Jersey  City,  29  N.  J.  L.  170.  See  also  State  v. 
Paterson,  34  N.  J.  L.  163. 

2.  Writ  Lies  Only  When  Ordinance  Judicial.  — 
See  Fay,  Petitioner,  15  Pick.  (Mass  )  243'; 
Parks  v.  Boston,  8  Pick.  (Mass.)  218,  19  Am. 
Dec.  322;  Matter  of  Mt.  Morris  Square,  2  Hill 
(N.  Y.)  21;  People  v.  New  York,  5  Barb.  (N. 
Y.)43;  Rochester  White  Lead  Co.  v.  Rochester, 
3  N.  Y.  466,  53  Am.  Dec.  316;  People  v. 
Brooklyn,  9  Barb.  (N.  Y.)  535. 

3.  Validity  Cannot  Be  Decided  in  Mandamus.  — 
Com.  v.  Filler,  136  Pa.  St.  129. 

4.  Collateral  Attack.  — Consumers'  Gas,  etc., 
Co.  v.  Congress  Spring  Co.,  61  Hun  (N.  Y.) 
133.  See  also  Webber  v.  Chicago,  148  III.  313; 
Knoxville  v.  Chicago,  etc.,  R.  Co.,  83  Iowa 
636,  32  Am.  St.  Rep.  321. 

5.  Vicksburg,  etc.,  R.  Co.  v.  Monroe,  48  La. 
Ann.  1102;  Clark  v.  Elizabeth,  61  N.  J.  L. 
565. 

6.  Conformity  to  Charter.  —  See  the  title  By- 
laws, vol.  5,  p.  95,  and  see  Placerville  v.  Wil- 
cox, 35  Cal.  21 ;  People  v.  Armstrong,  73  Mich. 
288,  16  Am.  St.  Rep.  578;  St.  Paul  v.  Laidler, 
2  Minn.  190,  72  Am.  Dec.  89. 

7.  Public  Policy.  —  Burg  v.  Chicago,  etc.,  R. 
Co.,  90  Iowa  iofi;  Meyers  v.  Chicago,  etc.,  R. 
Co.,  57  Iowa  555,  42  Am.  Rep.  50;  State  v. 
Bums,  45  La.  Ann.  34;  Frederick  St.,  12  Pa. 
Co.  Cl.  577.  See  also  Garden  City  v.  Abbott, 
34  Kan.  283;  Worcester  v.  Walker,  9  Gray 
(Mass.)  7?;  Jones  v.  Fosler,  43  N  Y.  App. 
Div.  33;  and  the  tiile  By-laws,  vol.  5,  p.  91. 

8.  Durango  v.  Reinsberg,  16  Colo.  327; 
Phillips  v.  Denver,  19  Colo.  179,  41  Am.  St. 
Rep.  230. 

9.  Consistency  with  Constitution  and  General 
Laws  —  United  States.  — Spring  Valley  Water 
Works  v.  Bartlelt,  8  Sawy.  (U.  S.)  555.  See 
also  National  Bank  of  Commerce  v.  Granada, 
10  U.  S.  App.  692. 


Alabama.  —  Mobile  v.  Yuille,  3  Ala.  137,  36 
Am.  Dec.  441;  Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130;  Ex  p.  Byrd, 
84  Ala.  17,  5  Am.  St.  Rep.  328;  Holt  v. 
Birmingham,  ill  Ala.  369. 

Arkansas.  —  Waters  v.  Leech,  3  Ark.  115; 
Vance  v.  Little  Rock,  30  Ark.  435;  State  v. 
Lindsay,  34  Ark.  372;  Van  Buren  v.  Wells,  53 
Ark.  368,  22  Am.  St.  Rep.  214. 

California.  —  Ex  p.  Kearny,  55  Cal.  212; 
Matter  of  Guerrero,  69  Cal.  88;  Ex  p.  Christen- 
sen,  85  Cal.  208;  Ex  p.  Kuback,  85  Cal.  274, 
20  Am.  St.  Rep.  226;  Matter  of  Ah  You,  88 
Cal.  99,  22  Am.  St.  Rep.  280;  Exp.  Solomon, 
91  Cal.  440;  Ex  p.  Hong  Shen,  98  Cal.  681; 
Ex  p.  Mansfield,  106  Cal.  400;  Matter  of  Sic, 
73  Cal.  T42.  See  also  Ex  p.  Shrader,  33  Cal. 
279;  Ex  p.  Smith,  38  Cal.  702;  People  v. 
Martin,  60  Cal.  150;  Ex  p.  Heilbron,  65  Cal. 
609;  Exp.  McNally,  73  Cal.  632;  Exp.  Camp- 
bell, 74  Cal.  20,  5  Am.  St.  Rep.  418;  Ex  p. 
Sing  Lee,  96  Cal.  354,  31  Am.  St.  Rep.  218; 
Foster  v.  Board  of  Police,  102  Cal.  483,41  Am. 
St.  Rep.  194;  Ex  p.  Lacey,  108  Cal.  326,  49 
Am.  St.  Rep.  93;  Los  Angeles  County  v.  Holly- 
wood Cemetery  Assoc.,  124  Cal.  344,  71  Am. 
St.  Rep.  75. 

Colorado.  —  Phillips  v.  Denver,  19  Colo.  179, 
41  Am.  St.  Rep.  230. 

Connecticut.  —  State  v.  Welch,  36  Conn.  215; 
State  v.  Smith,  67  Conn.  541,  52  Am.  St.  Rep. 
301.    See  also  State  v.  Wordin,  56  Conn.  216. 

Eloiida.  —  State  v.  Dillon,  (Fla.  1900)  28  So. 
Rep.  781. 

Georgia.  —  Howard  v.  Savannah.  T.  U.  P. 
Charlt.  (Ga.)  173;  Dubois  v.  Augusta,  Dudley 
(Ga.)  30;  Williams  v.  Augusta,  4  Ga.  509;  Hay- 
wood v.  Savannah,  12  Ga.  404;  Perdue  v.  Ellis, 
18  Ga.  586;  Savannah  v.  Hussey,  21  Ga.  80, 
68  Am.  Dec.  452;  Adams  v.  Albany,  29  Ga. 
56:  Livingston  v.  Albany,  41  Ga.  22;  Roth- 
schild v.  Darien,  69  Ga.  503.  See  also  Athens 
v.  Georgia  R.  Co.,  72  Ga.  800;  Ford  v.  ThraL 
kill,  84  Ga.  169. 
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void  any  ordinance  which  impairs  the 

Idaho.  —  In  re  Ridenbaugh,  (Idaho  1897)  49 
Pac.  Rep.  12. 

Illinois.  —  Illinois  Cent.  R.  Co.  v.  Blooming- 
Ion,  76  III.  447;  Duggan  r.  Peoria,  eic,  R.  Co., 
42  III.  App.  536. 

Indiana.  —  Indianapolis  v.  Indianapolis  Gas 
Light,  etc.,  Co.,  66  Ind.  396.  See  also  Shu- 
man  -'.  Ft.  Wayne,  127  Ind.  109;  Clsvenger  v. 
Rushville,  90  Ind.  258;  Zeller  -•.  Crawfords- 
ville.  90  Ind.  262;  Staffy  v.  Monroe  City,  135 
Ind.  466,  41  Am.  St.  Rep.  436;  Huntington  v. 
Che;sbro,  57  Ind.  74. 

loiva.  —  Burlington  v.  Kellar,  18  Iowa  59; 
Burg  v.  Chicago,  etc.,  R.  Co.,  90  Iowa  106; 
Meyers  v.  Chicago,  etc.,  R.  Co.,  57  Iowa  555, 
42  Am.  Rep.  50. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

Kentucky.  —  Knauer  v.  Louisville,  (Ky.  1898) 
45  S.  W.  Rep.  510.  See  also  Shinkle  Coving- 
ton, 83  Ky.  420. 

Louisiana.  —  State  v.  Caldwell,  3  La.  Ann. 
435;  Fiist  Municipality  v.  Cutting,  4  La.  Ann. 
336;  New  Orleans  -'.  Philippi,  9  La.  Ann.  44; 
Meriam  v.  New  Orleans,  14  La.  Ann.  318; 
Shrevepart  v.  Levy,  26  La.  Ann.  671,  21  Am. 
Rep.  553;  Cullinan  v.  New  Orleans,  28  La. 
Ann.  102;  New  Orleans  v.  Louisiana  Sav. 
Bank.  31  La.  Ann.  637;  Walker  v.  New  Orleans, 
31  La.  Ann.  828;  State  v.  Burns,  45  La.  Ann. 
34;  State  v.  Von  Sachs.  45  La.  Ann.  1416. 

Maryland.  —  See  Cochrane  v.  Frostburg,  81 
Md.  54,  48  Am.  St.  Rep.  479. 

Massachusetts.  —  Austin  v.  Murray,  16  Pick. 
(Mass.)  121;  Com.  v.  Turner,  1  Cush.  (Mass.) 
493;  Com.  v.  Goodnow,  117  Mass.  114;  New- 
ton v.  Belger,  143  Mass.  598.  See  also  Com. 
v.  Hubley,  172  Mass.  58,  70  Am.  St.  Rep.  242. 

Minnesota.  —  St.  Paul  v.  Laidler,  2  Minn. 
190,  72  Am.  Dec.  89;  St.  Paul  v.  Colter,  12 
Minn.  41,  90  Am.  Dec.  278;  Judson  v.  Rear- 
don,  16  Minn.  435.  See  also  State  v.  Ludwig, 
21  Minn.  202;  Red  Wing  v.  Chicago,  etc.,  R. 
Co  ,  72  Minn.  240,  71  Am.  St.  Rep.  482. 

Missouri.  —  Carr  v.  St.  Louis,  9  Mo.  191;  St. 
Louis  v.  Bent*.  1 1  Mo.  61 ;  Metcalf  v.  St.  Louis, 
11  Mo.  102;  St.  Louis  u.  Cafferata,  24  Mo.  94; 
Paris  v.  Graham,  33  Mo.  94;  State  v.  Clarke, 
54  Mo.  17,  14  Am.  Rep.  471;  State  v.  McKee, 
60  Mo.  504;  Cape  Girardeau  v.  Riley,  72  Mo. 
220;  St.  Louis  v.  Bell  Telephone  Co.,  96  Mo. 
623,  9  Am.  St.  Rep.  370;  Tarkio  v.  Cook,  120 
Mo.  1,  41  Am.  St.  Rep.  678;  Green  City  v. 
Holsinger,  76  Mo.  App.  567.  See  also  St. 
Joseph  v.  Levin,  128  Mo.  588,  49  Am.  St.  Rep. 
577;  St.  Louis  v.  Schoenbusch,  95  Mo.  618; 
Slate  v.  Walbridge,  119  Mo.  383,  41  Am.  St. 
Rep.  663. 

Nebraska. — State  v.  Hardy,  7  Neb.  377. 
See  also  Brown ville  v.  Cook,  4  Neb.  101;  Chi- 
cago, etc.,  R.  Co.  v.  State,  47  Neb.  549,  53  Am. 
St.  Rep.  557. 

New  Hampshire.  —  State  v.  Noyes,  30  N.  H. 
279. 

New  Jersey.  —  Taylor  v.  Gtiswold,  14  N.  J. 
L.  222,  27  Am.  Dec.  33;  Volk  v.  Newark,  47 
N.  J.  L.  117;  Lozicr  v.  Board  of  Health,  48  N. 
J.  L.  452;  White  v.  Bayonne,  49  N.  J.  L.  311; 
Bowyer  v.  Camden,  50  N.  J.  L.  87. 

New  York.  —  Clarke  v.  Rochestet,  28  N.  V. 
605;  Wood  v.  Brooklyn,  14  Barb.  (N.  Y.)  425; 


obligation  of  contracts/  deprives  any 

Co  wen  v.  West  Troy,  43  Barb.  (N.  Y  )  48; 
Dunham  v.  Rochester,  5  Cow.  (N.  Y.)  462; 
New  York  v.  Nichols,  4  Hill  (N.  Y.)  209;  Philips 
V.  Wickham,  1  Paige  (N.  Y.)  590;  Buffalo  v. 
New  York,  etc.,  R.  Co.,  (Buffalo  Super.  Ct. 
Gen.  T.)  23  N.  Y.  Supp.  303.  See  also  Carthage 
v.  Frederick,  122  N.  Y.  268,  19  Am.  St.  Rep. 
490. 

North  Carolina. —  Washington  v.  Hammond. 
76  N.  Car.  33;  State  v.  Langston,  88  N.  Cai. 
692;  State  v.  Brittain,  89  N.  Car.  574;  State  v. 
McCoy,  116  N.  Car.  1059;  Slate  v.  Austin,  114 
N.  Car.  855.  41  Am.  St.  Rep.  S17. 

Ohio.  —  Marietta  v.  Feating,  4  Ohio  427; 
Collins  v.  Hatch,  18  Ohio  523,  51  Am.  Dee. 
465.  See  also  Cincinnati  v.  Gwynne,  10  Ohio 
192. 

Oregon.  —  See  Portland  v.  Meyer,  32  Oregon 
368,  67  Am.  St.  kep.  538. 

Pennsylvania.  —  Com.  v.  Erie,  etc.,  R.  Co., 
27  Pa.  St.  339,  67  Am.  Dec.  471;  Schenley  v. 
Com.,  36  Pa.  St.  29,  78  Am.  Dec.  359;  Wilkes- 
barte  City  Hospital  v.  Luzerne  County,  84  Pa. 
St.  59;  Philadelphia,  etc.,  R.  Co.  v.  Ervin,  89 
Pa.  St.  71,  33  Am.  Rep.  726;  Livingston  v. 
Wolf,  136  Pa.  St.  519,  20  Am.  St.  Rep.  936; 
Carlisle  v.  Baker,  1  Yeates  (Pa.)  471 ;  Norris- 
town  v.  Citizens  Pass.  R.  Co.,  9  Pa.  Co.  Ct. 
102.  See  also  Com.  v.  Bacon,  6  S.  &  R.  (Pa.) 
322;  Sayre  v.  Phillips,  148  Pa.  St.  482,  33  Am. 
St.  Rep.  842;  Port  Clinton  v.  Shafer,  5  Pa. 
Dist.  583;  Warren  v.  Geer,  117  Pa.  St.  207. 

South  Carolina.  —  Heisembiillle  v.  Charles- 
ton, 2  McMull.  L.  (S.  Car.)  233;  Charleston  v. 
Goldsmith,  2  Spears  L  (S.  Car.)  435;  Charles- 
ton v.  Benjamin,  2  Strobh.  L.  (S.  Car.)  508,  49 
Am.  Dec.  608;  Charleston  v.  Ahrens,  4  Strobh. 
L.  (S.  Car.)  241;  State  v.  Charleston,  12  Rich. 
L.  (S.  Car.)  480.  See  also  Charleston  v. 
Rogers,  2  McCord  L.  (S.  Car.-)  495,  13  Am. 
Dec.  751. 

Tennessee.  —  Robinson  v.  Franklin,  1 
Humph.  (Tenn  )  156.  34  Am.  Dec.  625;  Smith 
v.  Knoxville,  3  Head  (Tenn.)  245;  Pesterfield 
v.  Vickers,  3  Coldw.  (Tenn.)  205;  Trigally  v. 
Memphis,  6  Coldw.  (Tenn.)  382;  Katzenberger 
v.  Lawo,  90  Tenn.  235,  2s  Am.  St.  Rep. 
681. 

Texas.  —  Exp.  Garza,  28  Tex.  App.  381,  19 
Am.  Si.  Rep.  845;  Bohmy  v.  State,  21  Tex. 
App.  597;  Bordagcs  v.  Higgins,  1  Tex.  Civ. 
App.  43:  Joske  v.  Irvine,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  278.  See  also  Ex  p.  Bell,  32 
Tex.  Crim.  308,  40  Am.  St.  Rep.  778;  Lynn  v. 
State,  33  Tex.  Crim.  153;  Ex  /  Abram,  34 
Tex.  Crim.  10. 

Wisconsin.  —  Hayes  v.  Appleton,  24  Wis. 
542;  Barling  v.  West,  29  Wis.  307,  9  Am.  Rep. 
576;  State  v.  Fisher,  33  Wis.  155.  See  also 
State  v.  Newman,  96  Wis.  258. 

And  see  the  title  By-i.aws,  vol.  5,  p.  91  etseq. 

1.  Impairment  of  Obligation  of  Contracts.  — 
Indianapolis  v.  Consumers  Gas  Trust  Co.,  140 
Ind.  107,  49  Am.  St.  Rep.  183;  Stale  v.  Laclede 
Gaslight  Co.,  102  Mo.  472,  22  Am.  St.  Rep. 
789;  Ncill  v.  Gates,  152  Mo.  585.  See  also 
Westport  v.  Mulholland,  151)  Mo.  86;  Stale  v. 
Tenant,  no  N.  Car.  609,  28  Am.  St.  Rep.  715; 
Davenport  v.  Richmond,  81  Va.  636,  59  Am. 
Rep.  694;  and  the  title  IMPAIRMENT  ok  Obliga- 
tion of  Contracts,  vol.  15,  p.  1046. 
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Validity. 


ORDINANCES. 


Consistency  with  Constitution. 


one  of  liberty  or  property  without  due  process  of  law,1  confiscates  property 
of  one  person  for  another's  benefit  2  or  takes  such  property  without  compensa- 
tion.invades  the  right  of  personal  liberty,4  denies  to  any  person  the  equal 
protection  of  the  laws5  or  the  constitutional  right  of  trial  by  jury,6  interferes 
with  interstate  commerce,'  curtails  the  right  of  free  speech8  or  the  liberty  of 
the  press,9  or  overthrows  the  presumption  in  favor  of  the  innocence  of  a  per- 
son accused  of  a  crime.10 

b.  Ordinances  May  Differ  from  Statutes.  —  The  mere  fact  that 
ordinances  differ  from  the  general  laws  of  the  state  will  not  invalidate  them 
provided  they  be  not  inconsistent  therewith.1' 


Contract  Subject  to  City's  Power  of  Regulation. 

—  A  contract  between  a  railroad  coir. pany  and 
a  transfer  company  whereby  the  exclusive 
light  of  entering  the  depot  and  trains  coming 
iheieto,  in  order  to  solicit  patronage,  is 
granted  lo  the  transfer  company,  must  he 
deemed  to  have  been  entered  into  subject  to  a 
power  conferred  upon  the  city  by  its  charter 
to  "  regulate  hacks,"  and  hence  an  ordinance 
subsequently  passed  pursuant  to  that  power, 
providing  that  no  agent  of  any  transfer  com- 
pany shall  go  within  the  depot  for  the  purpose 
of  soliciting  patronage,  is  not  void  because  its 
enforcement  would  deprive  the  transfer  com- 
pany of  its  rights  under  the  contract.  Lindsay 
v.  Annislon,  104  Ala.  257,  53  Am.  St.  Rep.  44. 

1.  Due  Process  of  Law  —  United  States.  —  In  re 
Sam  Kee,  31  Fed.  Rep.  680.  See  also  Morgan 
v.  Rowan,  2  Cranch  (C.  C.)  148. 

Colorado.  —  See  Brophy  v.  Hyatt,  10  Colo. 
223. 

Georgia. — Cosgrove  v.  Augusta,  103  Ga. 
835,  68  Am.  St.  Rep.  149. 

Illinois.  —  Chicago  v.  Netcher,  183  111.  104. 
See  also  Darst  v.  People,  5t  111.  286. 

Kansas.  — See  State  v.  Topeka,  36  Kan.  76, 
59  Am.  Rep.  529. 

Kentucky.  —  See  South  Covington,  etc.,  St. 
R.  Co.  v.  Berry,  93  Ky.  43,  40  Am.  St.  Rep.  161. 

Maryland. — See  Deems  v.  Baltimore,  80 
Md.  164,  45  Am.  St.  Rep.  339. 

Minnesota. — Judson  v.  Reardon,  16  Minn. 

431-  .... 

Mississippi .  —  Donovan    v.    Vicksburg,  29 

Miss.  247,  64  Am.  Dec.  143. 

Missouri.  —  River  Rendering  Co.  v.  Behr,  77 

Mo.  91,  46  Am.  Rep.  6,  reversing  7  Mo.  App. 

345- 

Tennessee. — See  Trigally  z>.  Memphis,  6 
Cold  w.  (Tenn.)  382. 

An  Appropriate  Ordinance  Relative  to  Public 
Health  is  not  open  to  the  objection  that  it  de- 
prives persons  of  property  without  due  process 
of  law  or  without  compensation.  Ex  p.  Lacey, 
108  Cal.  326,  49  Am.  St.  Rep.  93. 

An  Ordinance  Regulating  the  Storage  of  Pe- 
troleum and  other  inflammatory  substances  is 
not  a  taking  of  private  properly  without  due 
process  of  law.  Waters  Pierce  Oil  Co.  v.  New 
Iberia,  47  La.  Ann.  863. 

2.  Taking  Property  of  One  Person  for  Another's 
Benefit.  —  River  Rendering  Co.  v.  Behr,  77  Mo. 
91,  46  Am.  Rep.  6,  reversing  7  Mo.  App.  345; 
Branahan  v.  Hotel  Co.,  39  Ohio  St.  333,  48 
Am.  Rep.  457. 

3.  Taking  Private  Property  Without  Compensa- 
tion.—  River  Rendering  Co.  v.  Behr,  77  Mo. 
91,  46  Am.  Rep.  6,  reversing  7  Mo.  App.  345; 
State  v.  Morris,  47  La.  Ann.  1660.    See  also 


Illinois  Cent.  R.  Co.  v.  Bloomington,  76  111. 
447;  Davenport  v.  Richmond,  81  Va.  636,  59 
Am.  Rep.  694. 

Penalty  for  Allowing  Water  to  Flow  on  Streets. 
■ —  A  city  ordinance  providing  penalties  against 
owners  or  occupants  of  lots  for  permitting 
water  from  any  flowing  well  or  spring  to  flow 
upon  any  of  the  streets  or  alleys  of  the  city 
does  not  constitute  a  taking  of  property,  but  is 
simply  a  requirement  that  the  owners  of  prop- 
erty shall  so  control  it  as  not  to  impair  the  use- 
fulness of  the  public  streets  and  jeopard  the 
public  health.  Skaggs  v.  Martinsville,  140 
Ind.  476,  49  Am.  St.  Rep.  209. 

4.  Personal  Liberty.  —  Ex  p.  Smith,  135  Mo. 
223,  58  Am.  St.  Rep.  576;  St.  Louis  v.  Roche, 
128  Mo.  541.  See  also  In  re  Sam  Kee,  31  Fed. 
Rep.  680. 

5.  Equal  Protection  of  Laws.  —  State  v.  Derin, 
84  Wis.  585,  36  Am.  St.  Rep.  948.  See  also 
In  re  Sam  Kee,  31  Fed.  Rep.  680;  State  v. 
Topeka,  36  Kan.  76,  59  Am.  Rep.  529. 

6.  Right  of  Jury  Trial.  —  Donovan  v.  Vicks- 
burg, 29  Miss.  247,  64  Am.  Dec.  143;  Judson 
v.  Reardon,  16  Minn.  431. 

7.  Interstate  Commerce.  —  State  v.  Omaha, 
etc.,  R.,  etc.,  Co.,  (Iowa  1901)  84  N.  W.  Rep. 
983.  See  also  Osborne  v.  Mobile,  16  Wall. 
(U.  S.)  479:  Titusville  v.  Brennan,  143  Pa.  St. 
642,  24  Am.  St.  Rep.  580. 

An  Ordinance  Prohibiting  the  Sale  of  Perishable 
Food  Commodities  in  the  railroad  depots  or 
landings  of  the  city,  except  sales  in  unbroken 
packages  in  which  the  articles  are  imported 
into  the  stale,  is  valid,  for  the  exception  re- 
moves any  incompatibility  between  the  ordi- 
nance and  the  commerce  provision  of  the  Con- 
stitution of  the  United  States.  State  v. 
Davidson,  50  La.  Ann.  1297,  69  Am.  St.  Rep. 
478. 

8.  Free  Speech. — See  Com.  v.  Davis,  162 
Mass.  510,  44  Am.  St.  Rep.  389. 

9.  An  Ordinance  Declaring  a  Certain  Newspaper 
to  Be  a  Nuisance  and  prohibiting  the  sale 
thereof  was  held  to  be  void,  because  in  conflict 
with  the  bill  of  rights  of  the  Texas  Constitu- 
tion, providing  for  the  freedom  of  the  press. 
Ex  p.  Neill,  32  Tex.  Crim.  275,  40  Am.  St. 
Rep.  776. 

10.  Overthrowing  Presumption  of  Innocence.  — 

Matter  of  Wong  Hane,  108  Cal.  680,  49  Am. 
St.  Rep  138. 

11.  Ordinances  May  Differ  from  General  Laws — 
Florida.  —  Theisen  v.  McDavid,  34  Fla.  440. 

Illinois.  —  McPherson  v.  Chebanse,  114  111. 
46,  55  Am.  Rep.  857;  Spring  Valley  v.  Spring 
Valley  Coal  Co..  71  111.  App.  432. 

Louisiana.  —  Board  of  Police  v.  Giron,  46 
La.  Ann.  1364. 

!  Volume  XXI. 


Validity. 


ORDIXANCES. 


Generality  and  Impartiality. 


Regulation  of  Privilege  Conferred  by  Legislature.  —  Thus,  while  a  municipal  ordinance 
may  not  deny  to  an)'  one  the  use  of  a  privilege  conferred  by  the  legislature, 
it  may  reasonably  regulate  such  use.1 

c.  Effect  of  Express  Grant  of  Power.  —  An  express  legislative  grant 
of  power  to  pass  an  ordinance  contrary  to  the  general  law  of  the  state  would 
amount  to  a  repeal  pro  tanto  of  the  general  law,  and  might,  of  course,  be  acted 
under,2  provided  the  legislature  had  power  to  make  such  grant.3  And 
ordinances  so  authorized  by  the  legislature  cannot  be  declared  void  by  the 
courts  because  of  any  supposed  conflict  between  them  and  the  constitution, 
so  long  as  the  act  of  the  legislature  is  constitutional.4 

Grant  of  Power  to  Legislate  on  Certain  Subjects.  —  Similarly,  it  has  been  held  that  a 
grant  to  a  municipality  of  power  to  regulate  certain  matters,  already  the 
subject  of  a  general  law,  will  authorize  the  passage  and  enforcement  of  an 
ordinance  on  such  subject  inconsistent  with  such  general  law,  as  the  partic- 
ular specified  intent  shown  in  the  grant  necessarily  overrules  any  general 
intent,  incompatible  therewith,  in  the  prior  statute.* 

d.  Effect  of  Repeal  of  Constitutional  Provision  Violated.  — An 
ordinance  whicli  is  void  because  in  conflict  with  the  constitution  docs  not 
become  valid  upon  the  subsequent  repeal  of  the  provision  which  it 
contravened.6 

9.  Generality  and  Impartiality  —  a.  Rule  Stated.  —  It  is  well  settled  as  a 
general  rule  that  an  ordinance  or  by-law,  in  order  to  be  valid,  must  be  general 
in  its  nature  and  impartial  in  its  operation,7  and  an  ordinance  which  is  objec- 


Missouri.  —  St.  Joseph  v.  Vesper,  59  Mo. 
App.  459;  Kansas  City  v.  Hallett,  59  Mo.  App. 
160.  1  Mo.  App.  Rep.  18.  . 

Tennessee.  —  Trigally  v.  Memphis,  6  Coldvv. 
(Tenn.)  382. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Calvert,  11 
Tex.  Ci ir.  App.  297. 

An  Ordinance  Prohibiting  the  Keeping  of  Dogs 
is  not  in  conflict  wilh  a  slate  statute  making 
the  owner  or  keeper  of  a  dog  liable  for  dam- 
age done  by  the  dog.  Com.  v.  Steffee,  7  Bush 
(Kv.)  161. 

1.  Eegulation  of  Privilege  Conferred  by  Legisla- 
ture.—  Frankford,  etc..  Pass.  R.  Co.  v.  Phila- 
delphia, 58  Pa.  St.  119,  98  Am.  Dec.  242. 

2.  Express  Grant.  —  See  Collins  v.  Hatch,  18 
Ohio  523,  51  Am.  Dec.  465;  State  v.  Smith.  67 
Conn.  541,  52  Am.  St.  Rep.  301. 

3.  Unauthorized  Grant  of  Power.  —  State  v. 
Tenant,  no  N.  Car.  609,  28  Am.  St.  Rep.  715; 
Wragg  v.  Penn  Tp.,  94  111.  n,  34  Am.  Rep. 
199. 

Under  the  Alabama  Constitution  the  General 
Assembly  has  no  power  to  authorize  a  munici- 
pality to  pass  ordinances  inconsistent  with  the 
general  laws  of  the  state.  Hewlett  v.  Camp, 
115  Ala.  499. 

4.  Champer  v.  Greencastle,  138  Ind.  339,  46 
Am.  St.  Rep.  390. 

5.  Grant  of  Power  to  Legislate  on  Certain  Sub- 
jects.—  Huffsmith  z>.  People,  8  Colo.  175,  54 
Am.  Rep.  550. 

Thus,  an  ordinance  providing  for  licensing 
bawdy  houses  has  been  held  to  be  valid  under 
a  grant  in  a  city  charter  of  power  to  "  regulate 
or  suppress  "  bawdy  houses,  though  a  prior 
general  law  of  the  stale  prohibited  them,  de- 
clared them  n uisances,  and  provided  for  the 
punishment  of  their  keepers  by  fine  and  im- 
prisonment. State  v.  Clarke,  54  Mo.  17,  14 
Am.  Rep.  471.  But  compare  Ex  p.  Garza,  28 
Tex.  App.  381,  19  Am.  St.  Rep.  845. 


6.  Repeal  of  Constitutional  Provision.  —  Mt. 

Pleasant  v.  Vansice,  43  Mich.  361,  38  Am. 
Rep.  193. 

7.  Must  Be  General  and  Impartial — United 
States.  —  Soon  Hing  v.  Crowley,  113  U.  S. 
703. 

Alabama.  —  Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130. 

California.  —  Ex  /.  Chin  Yan,  60  Cal.  78. 
Colorado.  —  Phillips  v.  Denver,  19  Colo.  179, 
41  Am.  St.  Rep.  230. 

Illinois.  —  Chicago  v.  Rumpff,  45  111.  90,  92 
Am.  Dec.  196;  Zanone  v.  Mound  City,  103  111. 
552. 

Indiana.  — Citizens'  Gas,  etc.,  Co.  v.  Elwood, 
114  Ind.  332. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

Kentucky. — Simrall  v.  Covington,  90  Ky. 
444,  29  Am.  St.  Rep.  398. 

Louisiana.  —  De  Ben  v.  Gerard,  4  La.  Ann. 
30;  Baton  Rouge  v.  Cremonini,  36  La.  Ann. 
247.  See  also  State  r.  Pavssan,  47  La.  Ann. 
1029,  49  Am.  St.  Rep.  390. 

Maryland.  —  Baltimore  v.  Radecke,  49  Md. 
2I7.  33  Am.  Rep.  239. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456.  35  Am.  St.  Rep.  580;  Matter 
of  Frazee,  63  Mich.  396,  6  Am.  St.  Rep.  310. 

A'e'u'  York.  —  Hudson  v.  Thorne,  7  Paige 
(N.  V.)  261;  Russ  v.  New  York,  12  N.  Y.  Leg. 
Obs.  38. 

North  Carolina.  —  State  v.  Tenant,  no  N. 
Car.  609,  28  Am.  St.  Rep.  715. 

Pennsylvania.  —  Livingston  v.  Wolf,  136  Pa. 
St.  519,  20  Am.  St.  Rep.  936;  North  Wales  v. 
Brownback,  44  W.  N.  C.  (Pa.)  258.  See  also 
Titusville  v.  Brennan,  143  Pa.  St.  642,  24  Am. 
St.  Rep.  580. 

Tennessee.  —  Whyte  v.  Nashville,  2  Swan 
(Tenn.)  364. 

See  also  the  lilies  By-laws,  vol.  5,  p.  100; 
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tionable  as  class  legislation  such  as  the  constitution  forbids  cannot  be  sustained.1 
Reasonable  Discrimination. — There  may  be  cases,  however,  in 
which  the  circumstances  may  be  such  that  a  certain  amount  of  discrimination 
is  neither  unjust  nor  unreasonable,  and  in  such  case  a  discrimination  to  that 
extent  will  not  invalidate  the  ordinance.2 

Ordinances  Containing  Grauts,  for  example,  are  of  necessity  several  and  independ- 
ent of  each  other.  The  conditions  imposed  and  the  requirements  exacted  are 
necessarily  different,  depending  upon  many  and  varied  considerations,  and 
the  ordinances  are  adapted  to  those  varying  considerations  and  circumstances. 
Therefore  an  ordinance  prohibiting  a  particular  railroad  corporation  by  name 
from  running  locomotives  by  steam  on  a  specific  street  has  been  held  not  to 
contravene  the  principle  above  stated.3 

Discrimination  Merely  Incidental  to  Proper  Object.  —  Again,  it  has  been  considered 
that  where  the  object  of  an  ordinance  is  a  lawful  one,  such  as  to  restrain 
gambling  on  horse  races,  it  cannot  be  declared  invalid  merely  because  its 
incidental  effect  is  to  confer  certain  special  privileges  upon  those  who  own  or 
control  racecourses.4 

c  Local  Application  and  Enforcement.  —  The  mere  fact  that 
ordinances  have  only  a  local  application  and  are  capable  of  only  local  enforce- 
ment does  not  render  them  void  as  being  unequal  or  partial  in  their  operation.5 

d.  Terms  of  Ordinance  Rather  than  Manner  of  Enforcement 
GOVERN.  —  The  question  whether  a  municipal  ordinance  is  discriminating 
must  be  determined  by  the  court  as  a  question  of  law  from  the  provisions  of 
the  ordinance  itself,  and  not  from  the  manner  of  its  enforcement.  Therefore 
the  fact  that  it  is  not  properly  enforced  in  all  cases  and  against  all  persons 
cannot  render  the  ordinance  invalid.0 

c.  Illustrative  Cases.  —  In  the  note  will  be  found  a  number  of  cases  in 
which  the  particular  ordinances  under  consideration  have  been  considered  to 
be  of  the  requisite  general  and  impartial  nature  in  order  to  be  upheld,7  or  to 

Civil  Rights,  vol.  6,  p.  77;  Constitutional  Georgia.  —  Braddy  v.  Milledgeville,  74  Ga. 

Law,  vol.  6,  p.  967.  516,  58  Am.  Rep.  443;  City,  etc.,  R.  Co.  v. 

"There  Is  No  Constitutional  Provision  which  Savannah,  77  Ga.  731,  4  Am.  St.  Rep.  106. 

expressly  requires  the  uniform  operation  of  Illinois. —  Hartford  F.  Ins.  Co.  v.  Peoria,  156 

municipal  ordinances.     Nevertheless,  where  111.  420. 

they  unjustly  discriminate,  thev  are  some-  Indiana.  —  Martin    v.   Rosedale,   130  Ind. 

times  declared   unreasonable,  and  therefore  109. 

void."    Hellman  v.  Shoulters,  114  Cal.  136.  Ioiva.  —  Ottumwa  v.  Zekind,  95  Iowa  622. 

1.  Class  Legislation.  —  Carthage  v.  Fredeiick,  Kansas.  —  Emporia  v.  Shaw,  6  Kan.  App. 
122  N.  Y.  26S,  19  Am.  St.  Rep.  490.  808;  Garden  City  v.  Abbott,  34  Kan.  283. 

2.  Reasonable  Discrimination. —  Ex  p.  Smith,  Louisiana.  —  State  v.  Mahner,  43  La.  Ann. 
38  Cal.  702;  Chattanooga  Norman,  92  Tenn.  496;  State  v.  Dulaney,  43  La.  Ann.  500;  State 
73.  See  also  Buffalo  v.  New  York,  etc.,  R.  v.  Schlemmer,  42  La.  Ann.  1166;  New  Orleans 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  23  N.  Y.  v.  Grafnna,  52  La.  Ann.  1082,  78  Am.  St.  Rep. 
Supp.  303;  State  v.  Hord,  122  N.  Car.  1092,  65  387. 

Am.  St.  Rep.  743.  Massachusetts.  —  Nightingale,  Petitioner,  11 

3.  Ordinances  Containing  Grants.  —  Detroit  v.  Pick.  (Mass.)  168;  Goddard,  Petitioner,  16 
Ft.  Wayne,  etc.,  R.  Co.,  95  Mich.  456,  35  Am.  Pick.  (Mass.)  504,  28  Am.  Dec.  259;  Com. 
St.  Rep.  580.    See  also  Richmond,  etc.,  R.  Co.  v.  Brooks,  109  Mass.  355. 

v.  Richmond.  96  U.  S.  521.  Michigan.  —  People  v.  Hotchkiss,  118  Mich. 

4.  Discrimination  Incidental  to  Proper  Object.  59;  People  v.  Lewis,  86  Mich.  273. 

—  Exp.  Tuttle,  91  Cal.  589.  Alissoitri. —  Kansas  City  v.  Sutton,  52  Mo. 

5.  Local  Application  and  Enforcement.  —  Foster  App.  398;  Tarkio  v.  Cook,  120  Mo.  1,  41  Am. 

v.  Board  of  Police,  102  Cal.  483,  41  Am.  St.  St.  Rep.  678. 

Rep.   194;    Trigallv    v.  Memphis,    6  Coldw.  Nebraska.  —  Liberman  v.  State,  26  Neb.  464, 

(Tenn.)  382;    Memphis  v.  Battaile,  8  Heisk.  18  Am.  St.  Rep.  791;  Magneau  v.  Fremont,  30 

(Tenn.)  524,    24    Am.    Rep.  285.     See  also  Neb.  843,  27  Am.  St.  Rep.  436. 

Klingler  v.  Bickel,  117  Pa.  St.  326.  A'e-v  York.  —  Buffalo  v.  New  York,  etc.,  R. 

6.  Denver  v.  Girard,  21  Colo.  447.  See  also  Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  6  Misc.  (N. 
Culbertson  v.  The  Steamboat  Southern  Belle,  Y.)  630. 

Newb.  Adm.  461.  North  Carolina.  —  Slate  v.  Hord,  122  N.  Car. 

7.  Ordinances   Held   Sufficiently  General   and  1092,  65  Am.  St.  Rep.  743. 

Impartial — California.  —  Ex  p.    Felchlin,  96  Pennsylvania.  —  Livingston  v.  Wolf,  136  Pa. 

Cal.  360,  31  Am.  St.  Rep.  223;  Foster  v.  Board  St.  519,  20  Am.  St.  Rep.  936,  27  W.  N.  C. 

of  Police,  102  Cal.  483,  41  Am.  St.  Rep.  194.  (Pa.)  5. 
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be  invalid  because  of  their  contravention  of  the  rule  under  consideration.1 

10.  Reasonableness  —  a.  RULE  Stated. —  It  is  well  established  as  a  gen- 
eral rule  that  ordinances,  in  order  to  be  valid  and  binding,  must  be  reasonable 
and  not  arbitrary  or  oppressive,  and  ordinances  which  do  not  conform  to  this 
requirement  will  be  declared  void.- 


Soulh  Carolina.  —  Summerville  v.  Pressley, 
33  S.  Car.  56,  26  Am.  St.  Rep.  659. 

Tennessee.  —  Franklin  v.  Maberry,  6  Humph. 
(Tenn.)  368,  44  Am.  Dec.  315. 

Texas.  — Ex  p.  Vance,  (Tex.  Crim.  1901)  62 
S.  W.  Rep.  568. 

1.  Ordinances  Held  Void  for  Partiality  or  Lack 
of  Generality  —  California.  —  Ex  p.  Bohen,  115 
Cal.  372;  Ex  p.  Frank,  52  Cal.  606,  28  Am. 
Rep.  642;  Los  Angeles  Counly  v.  Hollywood 
Cemetery  Assoc.,  124  Cal.  344,  71  Am.  St. 
Rep.  75. 

Delaware.  —  Gray  v.  Wilmington,  2  Marv. 
(Del.)  257. 

Georgia.  —  Gould  v.  Atlanta,  55  Ga.  678. 

Illinois.  —  Lucas  v.  Macomb,  49  111.  App.  60; 
Carrollton  Bazzette.  159  III.  2S4;  Pierce  v. 
Aurora,  81  III.  App.  670;  Tugman  v.  Chicago, 
78  111.  405;  Lake  View  v.  Tate,  33  111.  App.  78, 
affirmed  130  111.  247;  Peoria  v.  Gugenheim,  61 
111.  App.  374. 

Indiana.  —  Indianapolis  v.  Bieler,  138  Ind.  30. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173.  10  Am-  St.  Rep.  175. 

Kentucky. — Simrall  v.  Covington,  90  Ky. 
444,  29  Am.  St.  Rep.  398. 

Louisiana. — Shreveport  'v.  Levy,  26  La. 
Ann  671,  21  Am.  Rep.  553;  Shreveport  v. 
Robinson,  51  La.  Ann.  1314. 

Michigan.  —  Saginaw  v.  Saginaw  Circuit 
Judge,  106  Mich.  32;  Brooks  v.  Mangan,  86 
Mich.  576,  24  Am.  St.  Rep.  137. 

Minnesota.  —  Moore  v.  St.  Paul,  48  Minn. 
331-  . 

Missouri.  —  Hannibal  v.  Missouri,  etc., 
Telephone  Co.,  31  Mo.  App.  23. 

New  York.  —  Bradley  v.  Rochester,  54  Hun 
(N.  Y.)  140. 

Pennsylvania.  —  Sayre  v.  Phillips,  148  Pa. 
St.  482,  33  Am.  St.  Rep.  842,  30  W.  N.  C.  (Pa.) 
196;  Wilcox  v.  Knoxville,  12  Pa.  Co.  Ct.  641; 
Shamokin  v.  Flannigan,  156  Pa.  St.  43;  Cohen 
v.  Plymouth,  7  Kulp  (Pa.)  101;  Gitt  v.  Han- 
over, 4  Pa.  Dist.  606;  Norristown  v.  Norris- 
town  Pass.  R.  Co.,  148  Pa.  St.  87. 

Wyoming.  —  Clements  v.  Casper,  4  Wyo. 
494- 

2.  Must  Be  Reasonable  —  Alabama.  —  Mobile 
v.  Vuille,  3  Ala.  137,  36  Am.  Dec.  44r; 
Greensboro  v.  Ehrenreich,  80  Ala.  579,  60  Am. 
Rep.  130;  Exp.  Byrd,  84  Ala.  17,  5  Am.  St. 
Rep.  328. 

Arkansas. — Waters  v.  Leech,  3  Ark.  110; 
Helena  v.  Dwyer,  64  Ark.  424,  62  Am.  St. 
Rep.  206. 

California.  —  Matter  of  Ah  You,  88  Cal.  99, 
22  Am.  St.  Rep.  280. 

Florida  — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Georgia.  —  See  Cosgrove  v.  Augusta,  103 
Ga.  835,  68  Am.  St.  Rep.  149. 

Illinois.  —  Chicago  v.  Rumpff,  45  111.  90,  92 
Am.  Dec.  196;  Clinton  v.  Phillips,  58  III.  102; 
Tugman  v.  Chicago,  78  III.  405;  Chicago  v. 
Trotter,  136  111.  430;  People  v.  Cregier,  138 
111.  401. 


Indiana.  —  Shelbyville  v.  Cleveland,  etc., 
R.  Co.,  146  Ind.  66.  See  also  Crawfordsville 
v.  Braden,  130  Ind.  149,  30  Am.  St.  Rep.  214; 
Richmond  v.  Dudley,  129  Ind.  112,  28  Am.  St. 
Rep.  180. 

Iowa.  —  State  Center  v.  Barenstein,  66  Iowa 
249. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175;  Crawford  v.  Topeka, 
51  Kan.  756,  37  Am.  St.  Rep.  323;  Kansas  City 
v.  McDonald,  60  Kan.  481. 

Kentucky.  —  Com.  v.  Steffee,  7  Bush  (Ky.) 
161. 

Louisiana.  — See  State-'.  Heidenhain,  42  La. 
Ann.  4S3,  21  Am.  St.  Rep.  388;  State  v.  Four- 
cade,  45  La.  Ann.  717,  40  Am.  St.  Rep.  249; 
State      Morris,  47  La.  Ann.  1660. 

Maryland.  —  Baltimore  v.  Radecke.  49  Md. 
217,  33  Am.  Rep.  239. 

Massachusetts.  —  Com.  v.  Worcester,  3  Pick. 
(Mass.)  462;  Vandine,  Petitioner,  6  Pick. 
(Mass.)  187,  17  Am.  Dec.  351;  Austin  v.  Mur- 
ray, 16  Pick.  (Mass.)  121;  Boston  v.  Shaw,  1 
Met.  (Mass.)  130;  Com.  v.  Stodder,  2  Cush. 
(Mass.)  562,  48  Am.  Dec.  679;  Com.  v.  Robert- 
son, 5  Cush.  (Mass.)  438;  Pedrick  v.  Bailey,  12 
Gray  (Mass.)  i6r. 

Michigan.  —  Matter  of  Frazee,  63  Mich.  396, 
6  Am.  St.  Rep.  310. 

Minnesota.  — St.  Paul  v.  Laidler,  2  Minn. 
190,  72  Am.  Dec.  89;  Mankato  v.  Fowler,  32 
Minn.  364;  State  v.  Sheppard.  64  Minn.  287. 
See  also  St.  Paul  -'.  Smith,  27  Minn.  364,  38 
Am.  Rep.  296. 

Mississippi .  —  Pieri  v.  Shieldsboro,  42  Miss. 
493- 

Missouri.  —  Corrigan  v.  Gage,  68  Mo.  541; 
Lamar  v.  Weidman,  57  Mo.  App.  507. 

Nebraska.  —  See  Littlefield  -■.  State,  42  Neb. 
223,  47  Am.  St.  Rep.  697. 

Nexv  Hampshire.  —  State  <■.  Freeman,  38  N. 
H.  426. 

New  Jersey.  —  Kip  ?■.  Paterson,  26  N.  J.  L. 
298;  State  v.  Jersey  City,  37  N.  J.  L.  348; 
Pennsylvania  R.  Co.  v.  Jersey  City,  47  N.  J. 
L.  286;  Delaware,  etc.,  R.  Co.  -■.  East  Orange, 
41  N.  J.  L.  127;  Dayton  -■.  Quiglev.  29  N.  J. 
Eq.  77.  See  also  Haynes  v.  Cape  May,  50  N. 
J.  L.  55. 

New  York.  —  Hudson  r.  Thorne.  7  Pai«e(N. 
Y.)26i;  People  v.  Throop,  12  Wend.  (N.  Y.) 
183;  Cronin  v.  People,  82  N.  Y.  318,  37  Am. 
Rep.  564;  New  York  v.  Dry  Dock,  etc.,  R.  Co., 
133  N.  Y.  104,  28  Am.  St.  Rep.  609;  Fire  De- 
partment 7'.  Gilmour,  149  N.  Y.  453,  52  Am. 
St.  Rep.  748;  Buffalo  v.  New  York,  etc.,  R. 
Co.,  (Buffalo  Super.  Ct.  Gen.  T.)  23  N.  Y. 
Supp.  303. 

Pennsylvania.  —  Northern  Liberties  North- 
ern Liberties  Gas  Co.,  12  Pa.  St.  318;  Kneedler 
v.  Norristown,  100  Pa.  St.  368,  45  Am.  Rep. 
383;  Livingston  -■.  Wolf,  136  Pa.  St.  519,  20 
Am.  St.  Rep.  936;  Fisher  -/.  Harrisburg,  2 
Grant  Cas.  (Pa.)  291.  See  also  Frankford,  etc.. 
Pass.  R.  Co.  7-.  Philadelphia,  58  Pa.  St.  119, 
98  Am.  Dec.  242. 
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b    lT.M's  OF  REASONABLENESS  —  (i)  Accomplishment  of  Corporate  Objects. 

It  has  been  said  with  much  truth  that  to  render  ordinances  reasonable  they 
should  tend  in  some  degree  to  the  accomplishment  of  the  object  for  which 
the  i.  >>t  poration  w.is  created  and  its  powers  conferred.1 

Harmon  y  with  Principles  of  Common  Law.  —  Again  it  has  been  said 
that  in  ordinance  or  by-law,  to  be  reasonable,  should  be  in  harmony  with  the 
general  principles  of  the  common  law.2 

(3)  Crucial  Character  —  Harmony  with  State  Laws.  —  It  has  also  been 
l.u  1  [own  that  an  ordinance  which  is  general  in  its  character  and  in  harmony 
with  the  laws  of  the  state  cannot  of  itself  be  oppressive.3 

I  1 1  General  Opera/ ion.  — The  validity  of  an  ordinance  is  to  be  determined 
by  it  -  actual  operation  in  all  cases  that  may  be  brought  thereunder.4 

(5)  Surrounding  Circumstances.  - — ■  In  determining  whether  an  ordinance 
i-^  reasonable,  regard  must  be  had  to  the  surrounding  circumstances,5  and  the 
character  of  the  place  where  it  is  to  be  put  in  operation  must  also  be  con- 
sidered.0 Thus,  where  the  power  of  regulation  given  to  municipalities  by  the 
constitution  is  alike  conferred  upon  cities,  towns,  and  counties,  an  ordinance 
passed  pursuant  thereto  may  be  reasonable  when  confined  to  the  limits  of  a 
city  or  town,  while  it  would  be  entirely  unreasonable  when  put  in  operation 
in  all  parts  of  a  large  county  thinly  populated  in  many  of  its  parts.7 

(6)  Illustrative  Cases.  —  In  the  note  will  be  found  references  to  a  large 
number  of  cases  illustrative  of  ordinances  and  by-laws  which  have  been  held 
to  bz  reasonable  8  or  which  the  courts  have  refused  to  uphold  on  account  of 


South  Carolina.  —  St.  Luke's  Church  v. 
Mathews,  4  Desaus.  (S.  Car.)  578,  6  Am.  Dec. 
6rQ. 

Tennessee.  —  Columbia  v.  Beasly,  1  Humph. 
(Tenn  )  232,  34  Am.  Dec.  646;  Memphis  v. 
Wintield,  8  Humph.  (Tenn.)  707;  Whyte  v. 
Nashville,  2  Swan  (Tenn.)  364. 

Virginia.  —  Kirkham  v.  Russell,  76  Va.  956. 

Wisconsin.  —  Hayes  v.  Appleton,  24  Wis. 
542;  Clason  v.  Milwaukee,  30  Wis.  316, 

See  also  cases  cited  in  succeeding  notes,  and 
the  titles  By-laws,  vol.  5,  p.  97;  Occupation, 
Business,  and  Privilege  Taxes,  ante. 

1.  Accomplishment  of  Corporate  Objects.  —  Peo- 
ple v.  Armstrong,  73  Mich.  288,  16  Am.  St. 
Rep  578. 

2.  Harmony  with  Principles  of  Common  Law.  — 

Simrall  v.  Covington,  90  Ky.  444,  29  Am.  St. 
Rep.  398.  See  also  Barling  v.  West,  29  Wis. 
307,  9  Am.  Rep.  576. 

3.  Harmony  with  State  Laws.  —  State  v. 
Payssan,  47  La.  Ann.  1029,  49  Am.  St.  Rep. 
390. 

4.  General  Operation.  —  People  v.  Armstrong, 

73  Mich.  288,  16  Am.  St.  Rep.  578. 

5.  The  Circumstances  of  the  particular  restric- 
tion ai  affecting  ihe  people  who  are  to  be  sub- 
jected to  its  control  must  govern  in  the 
determination  whether  an  ordinance  be  rea- 
sonable. Austin  v.  Austin  City  Cemetery 
Assoc..  87  Tex.  330.  47  Am.  St.  Rep.  114. 

6.  Sec  Evison  v.  Chicago,  etc.,  R.  Co  ,  45 
Minn.  370. 

7.  Los  Angeles  County  v.  Hollywood  Ceme- 
tery Assoc.,  124  Cal.  344,  71  Am.  St.  Rep.  75. 

8.  Cases  Illustrative  of  Ordinances  and  By-laws 
Held  Reasonable  and  Valid  —  England. —  Slattery 
v.  Naylor,  13  App.  Cas.  446,  57  L.  J.  P.  C.  73, 
59  L.  T.  N.  S.  41,  36  W.  R.  897;  Rex  v.  York, 
3  B.  &  Ad.  770,  23  E.  C.  L.  184,  1  L.  J.  K.  B. 
211;  Reg.  v.  Powell,  51  L.  T.  N.  S.  92,  48  J. 
P.  740;  Kru6e  v.  Johnson,  (1898)  2  Q.  B.  91, 
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67  L.  J.  Q.  E.  782,  78  L.  T.  N.  S.  647,  46  W. 
R.  630,  62  J.  P.  469,  19  Cox  C.  C.  103;  Browns- 
combe  v.  Tohnson,  19  Cox  C.  C.  25,  78  L.  T. 
N.  S.  265,  62  J.  P.  326. 

Canada.  —  Matter  of  Neilly,  37  U.  C.  Q.  B. 
289. 

Alabama.  — Mobile  v.  Yuille,  3  Ala.  137,  36 
Am.  Dec.  441;  Shelton  v.  Mobile,  30  Ala.  540, 

68  Am.  Dec.  143;  Southern  Express  Co.  v. 
Mobile,  49  Ala.  404;  Birmingham  v.  Alabama 
G.  S.  R.  Co.,  98  Ala.  134. 

California. — Ex  p.  Benninger,  64  Cal.  291; 
Spring  Valley  Water  Works  v.  San  Francisco, 
82  Cal.  286,  16  Am.  St.  Rep.  116;  Ex  p.  Felch- 
lin,  96  Cal.  360,  31  Am.  St.  Rep.  223;  Ex  p. 
Lacey,  108  Cal.  326,  49  Am.  St.  Rep.  93. 

Connecticut.  — State  v.  Welch,  36  Conn.  215; 
Welch  v.  Hotchkiss,  39  Conn.  140,  12  Am. 
Rep.  383. 

Georgia.  —  Dubois  v.  Augusta,  Dudley  (Ga.) 
30;  Williams  v.  Augusta,  4  Ga.  509;  Perdue 
v.  Ellis,  18  Ga.  586;  Bearden  v.  Madison,  73 
Ga.  184;  Adams  v.  Albany,  29  Ga.  56;  Henry 
v.  Macon,  91  Ga.  268. 

Illinois.  —  Chicago  v.  McGinn,  51  111.  266; 
King  v.  Davenport,  98  111.  305,  38  Am.  Rep. 
89;  North  Chicago  City  R.  Co.  v.  Lake  View, 
105  111.  207,  44  Am.  Rep.  788;  People  v. 
Cregier,  138  111.  401;  Terminal  Transfer  Chi- 
cago R.  Co.  v.  Chicago,  184  111.  154;  Chicago 
v.  Brownell,  146  111.  64. 

Indiana.  —  Baumgartner  v.  Hasty,  100  Ind. 
575,  50  Am.  Rep.  830;  Nealis  v.  Hayward,  48 
Ind.  19. 

Iowa.  —  State  v.  Foley,  31  Iowa  527,  7  Am. 
Rep.  166;  State  Center  v.  Barenslein,  66  Iowa 
249;  State  v.  Holcomb,  68  Iowa  107,  56  Am. 
Rep.  853:  Davis  v.  Anita,  73  Iowa  325;  Chari- 
ton v.  Simmons,  87  Iowa  226. 

Kansas.  — -  Emporia  v.  Shaw,  6  Kan.  App. 
808;  Garden  City  v.  Abbott,  34  Kan.  283. 

Kentucky.  —  Com.  v.  Steffee,  7  Bush  (Ky.) 
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161;  Bowling  Green  v.  Carson,  10  Bush  (Ky.) 
64;  Shinkle  v.  Covington,  83  Ky.  420;  South 
Covington,  etc.,  St.  R.  Co.  v.  Berry,  93  Ky.  43, 

40  Am  St,  Rep.  161. 

Louisiana.  —  State  v.  Dubarry,  46  La.  Ann. 
33,  State  v.  Cozzens,  42  La.  Ann.  1069;  State 
v.  Davidson,  50  La.  Ann.  1297,  69  Am.  St. 
Rep.  478. 

Massachusetts.  —  Com.  v.  Worcester,  3  Pick. 
(Mass.)  462;  Vandine,  Petitioner,  6  Pick. 
(Mass.)  187,  17  Am.  Dec.  351;  Nightingale, 
Petitioner,  11  Pick.  (Mass.)  168;  Goddard, 
Petiuoner,  16  Pick.  (Mass.)  504.  28  Am.  Dec. 
259;  Coin.  v.  Stodder,  2  Cush.  (Mass.)  562,  48 
Am.  Dec.  679;  Com.  v.  Robertson,  5  Cush. 
(Mass.)  438;  Pedrick  v.  Bailey,  12  Gray  (Mass.) 
161;  Com.  v.  Bean,  14  Gray  (Mass.)  52;  Com. 
v.  Curtis,  q  Allen  (Mass.)  266;  Com.  v.  Patch, 
97  Mass.  221;  Com.  v.  Brooks,  109  Mass.  355; 
Com.  v.  Gage,  114  Mass.  328;  Com.  v.  Elliott, 
121  Mass.  367;  Com.  v.  Fenton,  139  Mass.  195; 
Com.  v.  Ellis,  138  Mass.  555;  Com.  v.  Davis, 
140  Mass.  485;  Com.  v.  Cutter,  156  Mass.  52; 
Com.  v.  Mulhall,  162  Mass.  496.  44  Am  St. 
Rep.  387.  See  also  Train  v.  Boston  Disinfect- 
ing Co.,  144  Mass.  523,  59  Am.  Rep.  113. 

Michigan.  —  People  v.  Wagner,  86  Mich.  594, 
24  Am.  St.  Rep.  141;  People  v.  Keir,  78  Mich. 
98;  People  v.  Detroit  Citizens  St.  R.  Co.,  116 
Mich.  132;  People  v.  Hotchkiss,  118  Mich.  59; 
Grand  Rapids  v.  De  Vries,  123  Mich.  570. 

Minnesota.  —  St.  Paul  v.  Colter,  12  Minn.  41, 
90  Am.  Dec.  278;  Duluth  v.  Mallett,  43  Minn. 
204. 

Missouri. — St.  Louis  v.  Bentz,  11  Mo.  61; 
St.  Louis  v.  Cafferata,  24  Mo.  94;  St.  Louis  v. 
Weber,  44  Mo.  547;  Grube  v.  Missouri  Pac.  R. 
Co.,  98  Mo.  330,  14  Am.  St.  Rep.  645;  St.  Louis 
v.  Knox,  74  Mo.  79;  St.  Louis  v.  St.  Louis  R. 
Co.,  89  Mo.  44,  58  Am.  Rep.  82,  affirming  14 
Mo.  App.  221:  Kelly  v.  Meeks,  87  Mo.  396;  St. 
Joseph  v.  Levin,  128  Mo.  588,  49  Am.  Si.  Rep. 
577;  St.  Charles  v.  Eisner,  155  Mo.  671;  Hill 
v.  St.  Louis.  159  Mo.  159;  Parker  v.  Zeisler, 
73  Mo.  App.  537;  Staler.  Beattie,  16  Mo.  App. 
131. 

Nebraska.  —  Exp.  Wolf,  14  Neb.  24. 

New  Hampshire. — State  v.  Freeman,  38  N. 
H.  426;  State  v.  Clark,  28  N.  H.  176,  61  Am. 
Dec  611. 

New  Jersey.  —  Paxson  v.  Sweet,  13  N.  J.  L. 
196:  State  v.  Jersey  City,  27  N.  J.  L.  493;  State 
-a  Jersey  City,  37  N.  J.  L.  348;  Delaware,  etc., 
R.  Co.  v.  East  Orange,  41  N.  J.  L.  127;  Tren- 
ton Horse  R.  Co.  v.  Trenton,  53  N.  J.  L.  132; 
Johnson  v.  Asbnry  Park,  58  N.  J.  L.  604. 

New  York. —  Mew  York  v.  Williams,  15  N. 
Y.  502,  4  E.  D.  Smith  (N.  Y.)  516;  Brooklyn  v. 
Breslin,  57  N.  Y.  591;  People  v.  Mulholland, 
82  N.  Y.  324;  Carthage  v.  Frederick,  122  N. 
Y.  268;  Jones  v.  Foster,  43  N.  Y.  App.  Div.  33. 

North  Carolina.  —  State  v.  Earnhardt,  107 
N.  Car.  789;  State  v.  Austin,  114  N.  Car.  855, 

41  Am.  St.  Rep.  817. 

Ohio.  —  White  v.  Kent,  II  Ohio  St.  550; 
Weaver  v.  Mt.  Vernon,  6  Ohio  Dec.  436. 

Pennsylvania.  —  Fisher  v.  Harrisburg,  2 
Grant  Cas.  (Pa.)  291;  Northern  Liberties  v. 
Northern  Liberties  Gas  Co.,  12  Pa.  St.  318; 
Com.  v.  Philadelphia,  132  Pa.  St.  288;  Livings- 
ton v.  Wolf,  136  Pa.  St.  519.  20  Am.  St.  Rep. 
936,  27  W.  N.  C.  (Pa.)  5 ;  Allentown  v.  Western 
Union  Tel.  Co.,  148  Pa.  St.  117,  33  Am.  St. 


Rep.  820;  Lancaster  -•.  Edison  Electric  Il- 
luminating Co.,  8  Pa.  Co.  jUt.  178;  Western 
Union  Tel.  Co.  v.  Philadelphia,  (Pa.  1888)  12 
Atl.  Rep.  144;  Warren  v.  Geer,  117  Pa.  St.  207. 

South  Carolina.  —  Charleston  v.  Ahrens,  4 
Strobh.  L.  (S.  Car.)  241;  Charleston  v.  Went- 
wotth  St.  Baptist  Church,  4  Strobh.  L.  (S. 
Car.)  306;  Charleston  v.  Goldsmith,  2  Spears 
L.  (S.  Car.)  428. 

Tennessee.  —  Columbia  Beasly,  I  Humph. 
(Tenn.)  232,  34  Am.  Dec.  646;  Franklin  v. 
Maberry,  6  Humph.  (Tenn  )  368,  44  Am.  Dec. 
315;  Whyte  ?'.  Nashville,  2  Swan  (Tenn.)  364; 
Smith  v.  Knoxville,  3  Head  (Tenn.)  245. 

Texas.  —  Austin  <».  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

Vermont.  —  Si.  Johnsbury  v.  Thompson,  59 
Vl.  300. 

Wisconsin.  —  Milwaukee  v.  Gross,  21  Wis. 
241,  91  Am.  Dec.  472;  Clason  v.  Milwaukee, 
30  Wis.  316. 

See  also  the  title  Occupation,  Business,  and 
Privilege  Taxes,  ante. 

Showboards,  Placards ,  and  Signs.  —  In  re  Wil- 
shire,  103  Fed.  Rep.  620;  Com.  v.  McCafferty, 
145  Mass.  384;  Rochester  v.  West,  164  N.  Y. 
510,  affirming  (Supm.  Ct.  App.  Div.)  53  N.  Y. 
Supp.  1101. 

Regulating  Hacks  and  Hackmen.  —  Mont- 
gomery v.  Parker.  114  Ala.  118,  62  Am.  St. 
Rep.  95;  Colorado  Springs  v.  Smith,  19  Colo. 
554;  Veneman  v.  Jones,  118  Ind.  41,  10  Am. 
St.  Rep.  100;  St.  Paul  v.  Smith.  27  Minn.  364, 
38  Am.  Rep.  296;  Chillicothe  v.  Brown,  38  Mo. 
App.  609;  Ex  p.  Vance,  (Tex.  Crim.  1901)  62 
S.  W.  Rep.  568. 

Sale  of  Milk. —  State  v.  Nelson,  66  Minn. 
166. 

Prohibiting  Sale  of  Skimmed  Milk.  —  See  the 
title  Adulteration,  vol.  1,  p.  741,  note. 

Smoke.  —  Harmon  v.  Chicago,  110  111.  400,  51 
Am.  Rep.  698.  See  also  the  title  Nuisances, 
ante. 

Drumming  for  Hotels.  —  Hot  Springs  v. 
Curry,  64  Ark.  152;  Laddonia  -•.  Poor,  73  Mo. 
App.  465. 

Requiring  Street  Railways  to  Water  Tracks. 
—  Stale  v.  Canal,  etc.,  R.  Co.,  50  La.  Ann. 
1189. 

Billiard  Halls.  —  Tarkio  -•.  Cook,  120  Mo.  I, 
41  Am.  St.  Rep.  678. 

Laundries .  —  Barbier  v.  Connolly,  113  U.  S. 
27;  Soon  Hing  v.  Crowley,  113  U.  S.  703,  7 
Am.  Ik  Eng.  Corp.  Cas.  646. 

Position  of  Telegraph  and  Telephone  Poles.  — 
Southern  Bell  Telephone  Co.  v.  Francis,  109 
Ala.  224,  55  Am.  St.  Rep.  930. 

Stringing  of  Wires  for  Electric  Lights,  Etc.  — 
State  v.  Janesville  St.  R.  Co.,  87  Wis.  72,  41 
Am.  St.  Rep.  23. 

Location  of  Livery  Stables.  —  Chicago  v. 
Stratton,  162  III.  494,  53  Am.  St.  Rep.  325. 

Collection  and  Removal  of  Garbage.  —  People 
v.  Gordon,  81  Mich.  306,  21  Am.  St.  Rep.  524; 
Grand  Rapids  v.  De  Vries,  123  Mich.  570. 

Dealing  in  Old  Rags,  Etc.  —  Com.  v.  Hubley, 
172  Mass  58,  70  Am.  St.  Rep.  242. 

Building  Regulations.  —  Stue  <■.  Johnson,  114 
N.  Car.  846;  Smith  v.  Milwaukee  Builders', 
etc.,  Exch.,  91  Wis  360,  51  Am.  St.  Rep.  912. 

Pawnbrokers.  —  Kuhn  v.  Chicago,  30  111. 
App.  203. 

Speed  of  Railway  Trains.  —  Larkin  v.  Bur- 
7  Volume  XXI. 


Validity. 


ORDINANCES. 


Reasonable  uubs. 


their  unreasonable,  arbitrary,  or  oppressive  nature.1 

,  .  QUESI  ION  OF  Law.  —  The  reasonableness  of  an  ordinance  is  a  question 
of  law  for  the  court  to  decide,  upon  a  consideration  of  all  the  established  facts 

lington,  etc.,  R.  Co.,  85  Iowa  492;  Weyl  v. 
Chicago,  etc.,  R.  Co.,  40  Minn.  350. 

Movement  of  Trains.  —  Buffalo  v.  New  York, 
etc.,  R.  Co.,  (Buffalo  Super,  Ci.  Gen.  T.)  6 
Misc.  (N.  Y.)  630. 

1.  Cases  Illustrative  of  Ordinances  or  By-laws 
Held  Unreasonable  and  Void  —  England,  —  El- 
wood  v.  Bullock,  6  O.  B.  383,  51  E.  C.  L.  383, 
8  Jur,  [044,  13  L.  J.  Q.  B.  330;  Munro  v.  Wat- 
son, 57  L.  T.  N.  S.  366,  51  J.  P.  660;  Johnson 
v.  Croydon,  16  Q.  B  D.  708,  55  L.  J.  M.  C. 
117,  54  L.  T.  N.  S.  295,  50  j.  P.  487;  Brown  v. 
Local  Bjard  of  Health,  1  H.  &  C.  601,  32  L. 
J.  Exch.  25,  7  L.  T.  N.  S.  332,  tr  W.  R.  71. 

United  States.  —  St.  Louis  v.  Western  Union 
Tel.  Co.,  63  Fed.  Rep.  68. 

Alabama.  —  Beroujohn  v.  Mobile,  27  Ala. 
58;  Oxanna  v.  Allen,  90  Ala.  468;  Birming- 
ham v.  Alabama  G.  S.  R.  Co.,  98  Ala.  134. 

Arkansas.  —  Waters  v.  Leech,  3  Ark.  110; 
Ex  p.  Martin.  27  Ark.  467. 

California.  —  Matter  of  Ah  You,  88  Cal.  99. 
22  Am.  St.  Rep.  280;  Ex  p.  McKenna,  126 
Cal.  429;  Ex  p.  Solomon,  91  Cal.  440. 

Colorado.  —  Mclnerney  v.  Denver,  17  Colo. 
302. 

Connecticut.  —  Ilayden  v.  Noyes,  5  Conn.  391. 

Illinois.  —  Chicago  v.  Rumpff,  45  111.  90,  92 
Am.  De:.  196;  Clinion  v.  Phillips,  58  111.  102, 
11  Am.  Rep.  52;  Toledo,  etc.,  R.  Co.-».  Jack- 
sonville, 67  111.  38,  16  Am.  Rep.  611;  Tugman 
v.  Chicago,  78  III.  405;  Rulison  v.  Post,  79  111. 
567;  School  Trustees  v.  People,  87  111.  303,  29 
Am.  Rep.  55;  Chicago  v.  Bariee,  100  111.  57; 
Carrollton  v.  Bazzeite,  159  111.  284;  Mason 
City  v.  Barngrover,  26  III.  App.  296;  Lake 
View  v.  Tate,  33  111.  App.  78,  affirmed  130  111. 
247;  Wice  v.  Chicago,  etc.,  R.  Co.,  193  111.  351. 

Indiana.  —  Goshen  v.  Crary,  58  Ind.  268; 
Chainper  v.  Greencastle,  138  Ind.  339,  46  Am. 
St.  Rep.  390;  Cleveland,  etc.,  R.  Co.  v.  Con- 
nersville,  147  Ind.  277. 

Iowa.  —  State  Center  v.  Barenstein,  66  Iowa 
249.  See  also  Burg  v.  Chicago,  etc.,  R.  Co., 
90  Iowa  106. 

Kentucky.  —  Gastenau  v.  Com.,  (Ky.  1900) 
56  S.  W.  Rep.  705.  See  also  Hechinger  v. 
Maysville,  (Ky.  190c)  57  S.  W.  Rep.  619. 

Louisiana.  —  Shreveport  v.  Levy,  26  La.  Ann. 
671,  21  Am.  Rep.  553;  Teutonia  Ins.  Co.  v. 
O'Connor,  27  La.  Ann.  371.  See  also  Lanfear 
v.  New  Orleans,  4  La.  97,  23  Am.  Dec.  477; 
Harper  v.  Dorsey,  4  La.  98;  Rost  v.  New 
Orleans,  15  La.  129,  35  Am.  Dec.  186. 

Maine.  —  Jones  v.  Sanford,  66  Me.  585. 

Maryland.  —  Baltimore  v.  Radecke,  49  Md. 
217,  33  Am.  Rep.  239. 

Massachusetts.  —  Com.  v.  Turner,  1  Cush. 
(Mass.)  493;  Com.  v.  Wilkins,  121  Mass.  356. 

Michigan  —  Wreford  v.  People,  14  Mich.  41; 
Napman  v.  People,  19  Mich.  352;  Grand 
Rapids  v.  Newton,  1 11  Mich.  48,  66  Am.  St. 
Rep.  387;  Citizens'  Electric  Light,  etc.,  Co.  v. 
Sands,  95  Mich.  551;  People  v.  Armstrong,  73 
Mich.  288,  16  Am.  St.  Rep.  578.  See  also  Port 
Huron  v.  Jenkinson,  77  Mich.  414,  18  Am.  St. 
Rep.  409 

Minnesota.  —  St.  Paul  v.  Traeger,  25  Minn. 
248,  33  Am.  Rep.  462. 


Mississippi.  —  Pieri  v.  Shieldsboro,  42  Miss. 
493-  , 

Missouri.  —  St.  Louis  v.  Fitz,  53  Mo.  582; 
Corrigan  v.  Gage,  68  Mo.  541;  Lamar  v.  Weid- 
man,  57  Mo.  App.  507. 

New  Jersey,  —  Kip  v.  Paterson,  26  N.  J.  L. 
298;  Read  v.  Camden,  54  N.  J,  L.  347,  revers- 
ing 53  N.  J.  L.  322;  Dayton  v.  Quigley,  29  N. 
J.'Eq.  77. 

New  York.  —  Hudson  •<..  Thorne,  7  Paige 
(N.  Y.)26i;  New  York  v.  Nichols,  4  Hill  (N. 
Y.)  209. 

North  Carolina.  —  State  v.  Webber,  107  N. 
Car.  962,  22  Am.  St.  Rep.  920. 

Ohio.  —  Glaser  v.  Cincinnati,  1  Ohio  Dec. 
398;  Toledo  v.  Northwestern  Ohio  Natural  Gas 
Co.,  3  Ohio  Cir.  Dec.  273,  5  Ohio  Cir.  Ct.  557. 

Pennsylvania. —  Northern  Liberties  v.  North- 
ern Liberties  Gas  Co.,  12  Pa.  St.  318;  Otdway 
v.  Cornelius,  23  Pa.  Co.  Ct.  281;  Ft.  Pitt  Gas 
Co.  v.  Sewickley,  30  Pittsb.  Leg.  J.  N.  S.  (Pa.) 
419. 

Tennessee. —  Memphis!'.  Winfield,  8  Humph. 
(Tenn.)  707;  Ward  v.  Greeneville,  8  Baxt. 
(Tenn.)  228,  35  Am.  Rep.  700. 

Texas.  —  Williams  v.  Davidson,  43  Tex.  1; 
Milliken  v.  Weatherford,  54  Tex.  388,  38  Am. 
Rep.  629;  Ex  p.  Patterson,  (Tex.  Crim.  1900) 
58  S.  W.  Rep.  1011. 

Virginia.  —  Kirkham  v.  Russell,  76  Va.  956. 
Wisconsin.  ■ —  Hayes  v.  Appleton,  24  Wis.  542. 
See  also  the  title  Occupation,  Business,  and 
Privilege  Taxes,  ante. 

Street  Processions.  —  Rich  v.  Naperville,  42 
111.  App.  222;  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175;  Matter  of  Frazee,  63 
Mich.  396,  6  Am.  St.  Rep.  310. 

Speed  of  Railway  Trains.  —  Meyers  v.  Chi- 
cago, etc.,  R.  Co.,  57  Iowa  555,  42  Am.  Rep. 
500;  Evison  v.  Chicago,  etc.,  R.  Co.,  45  Minn. 
370;  White  v.  Si.  Louis,  etc.,  R.  Co.,  44  Mo. 
App,  540. 

Building  Regulations.  —  State  v.  Tenant,  110 
N.  Car.  609,  28  Am.  St.  Rep.  715. 

Hacks,  Etc.  —  Ex  p.  Battis,  40  Tex.  Crim.  112. 
"  Curfew  Ordinance."  —  Ex  p.  McCarver,  39 
Tex.  Crim.  448. 

Smoke.  —  St.  Louis  v.  Heitzeberg  Packing, 
etc.,  Co.,  141  Mo.  375,  64  Am.  St.  Rep.  516. 
And  see  the  title  Nuisances,  ante. 

Requirement  as  to  Spark  Arresters.  —  Atkin- 
son v.  Goodrich  Transp.  Co.,  60  Wis.  141,  50 
Am.  Rep.  352. 

Weight  of  Bread.  —  Buffalo  v.  Collins  Baking 
Co.,  (Buffalo  Municipal  Ct.)  24  Misc.  (N.  Y.) 
745,  affirmed  39  N.  Y.  App.  Div.  432. 

Dealers  in  Fruit.  —  Frost  v.  Chicago,  178  111. 
250,  69  Am.  St.  Rep.  301. 

Sale  of  Pork.  —  Helena  v.  Dwyer,  64  Atk. 
424,  62  Am.  St.  Rep.  206. 

Cemeteries.  —  Los  Angeles  County  v.  Holly- 
wood Cemetery  Assoc.,  124  Cal.  344,  71  Am. 
St.  Rep.  75;  Ex  p.  Bohen,  115  Cal.  372. 

License.  —  Otlumwa  v.  Zekind,  95  Iowa  622; 
Brooks  v.  Mangan,  86  Mich.  576,  24  Am.  St. 
Rep.  137. 

Vehicles  on  Pleasure  Driveway.  —  Cicero 
Lumber  Co.  v.  Cicero,  176  111.  9.  68  Am.  St. 
Rep.  155. 
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and  circumstances  of  the  case; 1  but  a  controversy  as  to  the  facts  of  the  case 
must  be  determined  by  a  jury.2 

d.  Ordinances  Passed  under  Express  Legislative  Grant.  —  The 
general  rule  that  ordinances  must  be  reasonable  in  order  to  be  upheld  is  sub- 
ject to  this  limitation:  Where  the  legislature,  in  terms,  confers  upon  a  munic- 
ipal corporation  the  power  to  pass  ordinances  of  a  specified  and  defined  chai- 
acter,  if  the  power  thus  delegated  be  not  in  conflict  with  the  constitution,  an 
ordinance  passed  pursuant  thereto  cannot  be  impeached  as  invalid  because  it 
would  have  been  regarded  as  unreasonable  if  it  had  been  passed  under  the 
incidental  power  of  the  corporation  or  under  a  grant  of  power  general  in  its 
nature.  In  other  words,  what  the  legislature  distinctly  says  may  be  done  will 
not  be  set  aside  by  the  courts,  unless  in  conflict  with  the  constitution,  because 
they  may  deem  it  unreasonable.3  Where,  however,  the  power  to  legislate  on 
a  given  subject  is  conferred,  but  the  mode  of  its  exercise  is  not  prescribed, 
then  the  courts  have  full  power  to  pass  upon  an  ordinance  passed  in  pursu- 


Prohibiting  Dealing  in  Second-hand  Clothing. 
—  State  v.  tafi,  118  N.  Car.  1190,  54  Am.  St. 
Rep.  768,  distinguishing  Greensboro  v.  Ehren- 
reich.  80  Ala.  579,  60  Am.  Rep.  130. 

Hospitals.  Etc.  —  Ex  p.  Whitvvell,  98  Cal.  73, 
35  Am.  St.  Rep.  152. 

Inspection.  —  Saginaw  v.  Swift  Electric  Light 
Co.,  113  Mich.  660. 

Billboards. — Crawford  v.  Topeka.  51  Kan. 
756,  37  Am.  St.  Rep.  323. 

Laundries.  — Ex  p.  Sing  Lee,  96  Cal.  354,  31 
Am.  St.  Rep.  218. 

Location  of  Livery  Stables: —  Phillips  v.  Den- 
ver, 19  Colo.  179,  41  Am.  St.  Rep.  230. 

1.  Question  of  Law  —  Alabama.  —  Greensboro 
v.  Ehrenreich,  80  Ala.  579,  60  Am.  Rep.  130. 

California.  —  Ex  p.  Frank,  52  Cal.  606,  28 
Am.  Rep.  642. 

Illinois.  —  Hawes  v.  Chicago,  158  111.  653. 

Maine.  —  State  v.  Boardman,  93  Me.  73. 

Massachusetts.  —  Austin  v.  Murray,  16  Pick. 
(Mass.)  121;  Boston  v.  Shaw,  1  Met.  (Mass.) 
130;  Com.  v.  Worcester,  3  Pick.  (Mass.)  462; 
Vandine,  Petitioner,  6  Pick.  (Mass.)  187,  17 
Am.  Dec.  351;  Com.  v.  Stodder,  2  Cush.  (Mass.) 
562,  48  Am.  Dec.  679. 

Minnesota.  —  Evison 
Co.,  45  Minn.  370. 

New Jersev.  —  Paxsnn  v.  Sweet,  13  N.  ].  L. 
196;  Delaware,  etc.,  R. 
4t  N.  J.  L.  127;  State  v. 
L.  348. 

New  York.  —  Hudson  v.  Thorne,  7  Paige  (N. 
Y.)?6l;  Brooklyn  v.  Breslin,  57  N.  Y.  591; 
Buffalo  v.  Webster,  10  Wend.  (N.  Y.)  100; 
Dunbam  v.  Rochester,  5  Cow.  (N.  Y.)  462;  New 
York  v.  Dry  Dock,  etc.,  R.  Co.,  133  N.  Y.  104, 
28  Am.  St.  Rep.  609. 

Oregon.  —  Wygant  v.  McLauchlan,  (Oregon 
1901)  64  Pac.  Rep.  867. 

Pennsylvania.  —  Northern  Liberties  v.  North- 
ern Liberties  Gas  Co  ,  12  Pa.  St.  318;  Kneedler 
v.  Norristown,  100  Pa.  St.  368,  45  Am.  Rep. 
384. 

Texas.  —  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

Wisconsin.  —  Clason  v.  Milwaukee,  30  Wis. 
316. 

2.  Jury  Must  Pass  on  Facts.  —  Austin  v.  Austin 
City  Cemetery  Assoc.,  87  Tex.  330,  (Tex.  Civ. 
App.  1895)  28  S.  W.  Rep.  1023;  Clason  v.  Mil- 
waukee, 30  Wis.  316. 


Chicago,  etc.,  R. 


Co.  v.  East  Orange, 
Jersey  City,  37  N.  J. 


3.  Express  Power  —  i  'nited  States.  —  See  South- 
ern Bell  Telephone,  etc.,  Co.  v.  Richmond, 
103  Fed.  Rep.  31. 

Alabama.  —  Lindsay  v.  Anniston,  104  Ala. 
257.  53  Am.  St.  Rep.  44.  But  compare  Mobile 
v.  Yuille,  3  Ala.  137,  36  Am.  Dec.  441,  in  which 
case  the  court  said  that  an  express  legislative 
grant  of  power  "  to  pass  an  unreasonable  or 
unlawful  by-law  is  void." 

Colorado.  —  Phillips  v.  Denver,  19  Colo.  179, 
41  Am.  Si.  Rep.  230. 

Indiana.  —  Steffy  v.  Monroe  City,  135  Ind. 
466,  41  Am.  St.  Rep.  436;  Shelbyville  v. 
Cleveland,  etc.,  R.  Co.,  146  Ind.  66;  Skaggs 
v.  Martinsville,  140  Ind.  476,  49  Am.  St.  Rep. 
209;  Coal  Float  v.  Jefferson ville,  112  Ind.  15; 
Shea  v.  Muncie,  148  Ind.  14;  Rund  v.  Fowler, 
142  Ind.  214;  Beiling  Evansville,  144  Ind. 
644. 

Louisiana.  —  State  v.  Payssan,  47  La.  Ann. 
1029,  49  Am.  St.  Rep.  390. 

Michigan.  —  People  v.  Armstrong.  73  Mich. 
288,  16  Am.  St.  Rep.  578.  See  also  Grand 
Rapids  v.  Braudy,  105  Mich.  670,  55  Am.  St. 
Rep.  472. 

Missouri.  —  St.  Louis  <■.  Green,  6  Mo.  App. 
591,  7  Mo.  App.  468:  Kansas  City  v.  Trieb,  76 
Mo.  App.  478;  St.  Louis  t.  Knox,  6  Mo.  App. 
247;  Si.  Louis  v.  Heinrich,  6  Mo.  App.  591. 

New  Jersey.  —  Raffetto  v.  Mott,  60  N.  J.  L. 
413;  Haynes  v.  Cape  May,  50  N.  J.  L.  55. 
But  compare  Delaware,  etc..  R.  Co.  v.  East 
Orange,  41  N.  J.  L.  127. 

New  Yoih.  —  People  v.  Pratt,  129  N.  Y.  68; 
Cronin  v.  People,  82  N.  Y.  318,  37  Am.  Rep. 
564;  Coates  v.  New  York,  7  Cow.  (N.  Y.) 
585. 

Oregon.  —  Wygant  v.  McLauchlan,  (Oregon 
1901)  64  Pac.  Rep.  867. 

South  Carolina.  —  Darlington  v.  Ward,  48  S. 
Car.  570. 

Texas.  —  See  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

Utah. — See  Ogden  City  v.  Crossman.  17 
Utah  66. 

Language  Must  Be  Explicit.  —  In  the  absence 
of  language  in  the  charter  sufficiently  explicit 
to  manifest  clearly  that  intention,  it  should  be 
held  that  it  was  not  the  intention  to  confer 
authority  to  make  an  arbitrary  and  unreason- 
able law.  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 
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ance  of  the  power,  and  unless  it  be  a  reasonable  exercise  thereof  it  will  be 
lounced  invalid;  1  and  the  same  is,  of  course,  true  where  the  power  under 
which  the  o  -dinancc  is  passed  rests  not  in  express  grant,  but  merely  in  neces- 
sary implication.2 

11.  Contravention  of  Common  Right.  —  Another  requisite  to  the  validity  of 

the  legislative  enactments  ol  municipalities  is  that  they  must  not  in  their 
operation  or  enforcement  contravene  the  principles  of  common  right.3  Thus, 
while  a  municipal  corporation  may  make  it  a  penal  offense  for  any  person  to 
drum  customers  for  gaming  houses  or  bawdy  houses  or  any  other  immoral  and 
pernicious  agencies  such  as  it  has  power  under  its  charter  to  suppress,  it  can- 
not make  it  a  crime  to  solicit  custom  for  innkeepers,  competent  practitioners 
of  medicine,  or  persons  engaged  in  other  ordinary  lawful  and  useful  occupa- 
tions.4 Neither  can  an  ordinance  making  the  mere  presence  of  a  prostitute 
within  the  town  limits  punishable  as  a  criminal  offense  be  sustained.5  Other 
cases  illustrative  of  the  application  of  the  rule  will  be  found  cited  in  the  note.6 


1.  General  Grant  —  Arkansas.  —  Helena  v. 
Dwver,  64  Ark.  424,  62  Am.  Si.  Rep.  206. 

Colorado.  —  Phillips-'.  Denver,  19  Colo.  179, 
41  Am.  St.  Rep.  230. 

Illinois.  —  Tugman  v.  Chicago,  78  III.  405; 
Ilawes  v.  Chicago,  158  111.  653. 

Indiana.  —  Shelbyville  v.  Cleveland,  etc.,  R. 
Co..  146  Ind.  66;  Champer  v.  Greencastle,  138 
Ind.  339,  46  Am.  Si.  Rep.  390;  Pilisburgh, 
etc.,  R.  Co.  v.  Crown  Point,  146  Ind.  421; 
Coal  Float  v.  Jefferson ville,  112  Ind.  15. 

Kentucky. — Simrall  v.  Covington,  90  Ky. 
444,  29  Am.  Si.  Rep.  398. 

Maryland.  —  Baltimore  v.  Radecke,  49  Md. 
2I7.  33  Am.  Rep.  239. 

Michigan.  —  People  v.  Armstrong,  73  Mich. 
288,  16  Am.  Si.  Rep.  578. 

Missouri.  —  Tarkio  v.  Cook,  120  Mo.  1,41 
Am.  St.  Rep.  678. 

Ne7v  Jersey.  —  Trenton  Horse  R.  Co.  v. 
Trenton,  53  N.  J.  L.  132 ;  Hay nes z/.  Cape  May, 
50  N.  J.  L.  55. 

New  York.  —  New  York  v.  Dry  Dock,  etc., 
R.  Co.,  (C.  PI.  Gen.  T.)  15  N.  Y.  Supp.  297; 
Fire  Department  v.  Gilmour,  149  N.  Y.  453,  52 
Am.  St.  Rep.  748. 

Oregon.  —  Wygani  v.  McLauchlan,  (Oregon 
1901)  64  Pac.  Rep.  867. 

Virginia.  —  Kirkham  v.  Russell,  76  Va. 
956. 

The  City  Council  Is  Not  the  Sole    Judge  of 

the  necessity,  propriety,  or  reasonableness  of 
ordinances.  Helena  v.  Dwyer,  64  Ark.  424, 
62  Am.  St.  Rep.  206,  citing  Haynes  v.  Cape 
May,  50  N.  J.  L.  55. 

2.  Implied  Powers.  —  Champei  v.  Greencaslle, 
138  Ind.  339,  46  Am.  St.  Rep.  390;  Burg  v. 
Chicago,  etc.,  R.  Co.,  90  Iowa  106;  Meyers  v. 
Chicago,  etc.,  R.  Co.,  57  Iowa  555,  42  Am. 
Rep.  50;  Tarkio  v.  Cook,  120  Mo.  1,  41  Am. 
St.  Rep.  678;  Skinker  v.  Heman,  64  Mo.  App. 
441,  2  Mo.  App.  Rep.  1095;  Mills  z^.  Missouri, 
etc.,  R.  Co.,  94  Tex.  242. 

3.  Must  Not  Contravene  Common  Right  —  Con- 
necticut.—  Haydsn  v.  Noyes,  5  Conn.  391; 
Willard  v.  Killingworth,  8  Conn.  247. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

Maryland.  —  State  v.  Motl,  61  Md.  297,48 
Am.  Rep.  105. 

Massachusetts,  —  See  Austin  v.  Murray,  16 
Pick.  (Mass.)  126. 


Michigan.  —  Matter  of  Frazee,  63  Mich.  396, 
6  Am.  St.  Rep.  310.  See  also  Chaddock  v. 
Day,  75  Mich.  527,  13  Am.  St.  Rep.  468. 

Minnesota.  —  St.  Paul  v.  Laidler,  2  Minn. 
190,  72  Am.  Dec.  89. 

Missouri.  —  See  Tarkio  v.  Cook,  120  Mo.  I, 
41  Am.  St.  Rep.  678. 

New  Jersey.  —  Taylor  v.  Grisvvold,  14  N.  J. 
L.  222,  27  Am.  Dec.  33. 

Texas.  —  Mills  z>.  Missouri,  etc.,  R.  Co.,  94 
Tex.  242. 

Wisconsin.  —  Clason  v.  Milwaukee,  30  Wis. 
316. 

4.  Drumming  Custom.  —  Thomas  v.  Hot 
Springs,  34  Ark.  5*3,  36  Am.  Rep.  24. 

5.  Presence  of  Prostitute.  —  Buell  v.  State,  45 
Ark.  336;  Paralee  v.  Camden,  49  Ark.  165,  4 
Am.  St.  Rep.  35. 

6.  Ordinances  Not  in  Contravention  of  Common 
Right.  —  Shelton  v.  Mobile,  30  Ala.  540,  68 
Am.  Dec.  143;  Tarkio  v.  Cook,  r20  Mo.  1,  41 
Am.  St.  Rep.  678;  Niagara  Falls  v.  Salt,  45 
Hun  (N.  Y.)4i;  Rogers  v.  Jones,  I  Wend.  (N. 
Y.)  237,  19  Am.  Dec.  493;  Warren  v.  Geer,  117 
Pa.  St.  207;  St.  Johnsbury  v.  Thompson,  59 
Vt.  300. 

Ordinances  and  By-laws  Void  as  Contravening 
Common  Right —  Connecticut.  —  Hayden  v. 
Noyes,  5  Conn.  391;  Willard  v.  Killingworih, 
8  Con'..  247. 

Illinois. — Stack  v.  East  St.  Louis,  85  111. 
377,  28  Am.  Rep.  619. 

Indiana.  —  Evansville  v.  Martin,  41  Ind.  145 ; 
Pettis  v.  Johnson,  56  Ind.  139. 

Iowa.  —  Burlington  v.  Burlington  St.  Co., 
49  Iowa  144,  31  Am.  Rep.  145. 

Kansas. —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

Kentucky. — See  Gastenau  v.  Com.,  (Ky. 
1900)  56  S.  W.  Rep.  705. 

Louisiana.  —  Lanfear  v.  New  Orleans,  4  La. 
97,  23  Am.  Dec.  477;  De  Ben  v.  Gerard,  4  La. 
Ann.  30. 

Missouri.  —  St.  Charles  v.  Nolle,  51  Mo.  122, 
11  Am.  Rep.  440. 

New  York.  —  See  Buffalo  v.  Collins  Baking 
Co.,  39  N  Y.  App.  Div.  432,  affirming  (Buffalo 
Municipal  Ct.)  24  Misc.  (N.  Y.)  745. 

North  Carolina.  — Stale  v.  Hill,  126  N.  Car. 
1 139. 

T-xas.  —  Milliken  v.  Weatherford,  54  Tex. 
388,  38  Am.  Rep.  629. 
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Creation  of  Monopoly. 


12.  Restraint  of  Trade.  —  Municipal  ordinances  must  not  be  in  unreasonable 
or  undue  restraint  of  trade  generally,1  though  they  may  within  proper  limits 
and  for  proper  purposes  regulate  it  to  a  certain  extent.2  A  full  treatment  of 
all  questions  relating  to  this  subject  will  be  found  in  another  portion  of  this 
work,3  but  it  is  deemed  appropriate  to  give  in  this  place  references  to  some 
leading  cases  illustrative  of  the  kinds  of  ordinances  which  have  been  held  to 
be  or  not  to  be  in  undue  restraint  of  trade.4 

13.  Creation  of  Monopoly.  —  Exclusive  privileges  for  the  protection  of  a 
business  which,  without  prohibitory  legislation,  would  be  free  to  all  men  can 

\  be  granted  by  a  municipal  corporation,  if  at  all,  only  under  an  express  legisla- 
•  live  grant  of  power  therefor,5  and  authority  to  create  a  monopoly  in  any  par- 
ticular occupation  cannot  be  predicated  upon  a  grant  of  power  to  regulate, 
license,  restrain,  abate,  or  prohibit  the  same.6    A  full  treatment  of  all  the 


Wisconsin.  —  Barling  v.  West,  C9  Wis.  307, 
9  Am .  Rep.  576. 

1.  Must  Not  Be  in  Restraint  of  Trade  —  Eng- 
land.—  Mitchel  v.  Reynolds,  1  P.  Wms.  181; 
Hesketh  v.  Braddock,  3  Burr.  184.7. 

Alabama.  —  Mobile  v.  Yuille,  3  Ala.  137,  36 
Am.  Dec.  441;  Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130. 

Florida  — Jacksonville  v.  Ledwith,  26  Fla. 
163,  23  Am.  St.  Rep.  558. 

Georgia.  —  Cosgrove  v.  Augusta,  103  Ga. 
835.  68  Am.  St.  Rep.  149. 

Illinois.  —  Chicago  v.  Rumpff,  45  111.  90,  92 
Am.  Dec.  196. 

Massachusetts.  —  Com.  v.  Stodder,  2  Cush. 
(Mass.)  562,  48  Am.  Dec.  679. 

Minnesota. — St.  Paul  v.  Traeger,  25  Minn. 
248,  33  Am.  Rep.  462;  Knotlich  v.  Chicago, 
etc.,  R.  Co.,  51  Minn.  402. 

Missouri.  —  St.  Louis  v.  Grone,  46  Mo.  574; 
State  v  Fisher,  52  Mo.  174. 

Wisconsin.  —  Hayes  v.  Appleton,  24  Wis.  543. 

See  al«o  the  tide  Occupation,  Business,  and 
Privilege  Taxes,  ante. 

2.  Reasonable  Regulations  Permissible.  — 
Mitchel  v.  Reynolds,  1  P.  Wms.  181 ;  Mobile 
v.  Yuille,  3  Ala.  137,  36  Am.  Dec.  441;  Greens- 
boro v.  Ehrenreich,  80  Ala.  579,  60  Am.  Rep. 
130;  State  v.  Fisher.  52  Mo.  174. 

3.  For  a  Full  Treatment  see  the  title  Re- 
straint of  Trade. 

4.  Ordinances  Held  Not  to  Be  in  Undue  Re- 
straint of  Trade  —  England.  —  Pierce  v.  Bart- 
rum,  1  Comp.  269.  See  also  Fazakerley  v. 
Wiltshire,  I  Stra.  463;  Wannel  v.  London,  1 
Stra.  675:  Rex  v.  Harrison,  3  Burr.  1322;  Mys- 
tery of  Gunmakers  Soc.  v.  Fell,  Willes  384. 

Alabama.  —  Mobile  v.  Yuille,  3  Ala.  137,  36 
Am.  Dec.  441;  Shelton  v.  Mobile,  30  Ala.  540, 
68  Am.  Dec.  143. 

California.  —  Ex  p.  Benninger,  64  Cal.  291. 

Florida.  —  Jackson ville  v.  Ledwith,  26  Fla. 
163.  23  Am.  St.  Rep.  558. 

Illinois. — Gartside  v.  East  St.  Louis,  43  111. 
47- 

Kansas.  —  Monroe  v.  Lawrence,  44  Kan.  607. 

Louisiana.  —  Waters  Pierce  Oil  Co.  v.  New 
Iberia,  47  La.  Ann.  863;  State  v.  Gisch,  31  La. 
Ann.  544. 

Massachusetts .  —  Com.  v.  Brooks,  109  Mass. 
355:  Vandine,  Petitioner,  6  Pick.  (Mass.)  187, 
17  Am.  Dec.  351;  Nightingale,  Petitioner,  11 
Pick.  (Mass.)  168. 

Minnesota. —  St.  Paul  v.  Colter,  12  Minn.  41, 


90  Am.  Dec.  278;  Knobloch  v.  Chicago,  etc., 
R.  Co.,  31  Minn.  402. 

Missouri.  —  St.  Louis  v.  St.  Louis  R.  Co.,  89 
Mo.  44,  58  Am.  Rep.  82,  affirming  14  Mo.  App. 
221. 

New  York.  —  Cronin  v.  People,  82  N.  Y.  318, 
affirming  20  Hun  (N.  Y.)  137;  Rochester  v. 
West,  164  N.  Y.  510,  affirming  (Supm.  Ct. 
App.  Div.)  53  N.  Y.  Supp.  not;  Brooklyn  v. 
Cleves,  Hill  &  D.  Supp.  (N.  Y.)  231. 

Ohio.  —  White  v.  Kent,  11  Ohio  St.  550. 

Vermont.  —  St.  Johnsbury  v.  Thompson,  59 
Vt.  300. 

Wisconsin.  —  Milwaukee  v.  Gross,  21  Wis. 
241,  91  Am.  Dec.  472. 

Ordinances  Void  as  in  Undue  Restraint  of  Trade 

—  England.  — Clark  v.  Le  Cren,  9  B.  &  C.  52, 
17  E.  C.  L.  330;  London  v.  Compton,  7  Dowl. 
&  R.  597,  16  E.  C.  L.  299. 

Alabama.  —  Greensboro  v.  Ehrenreich,  80 
Ala.  579,  60  Am.  Rep.  130. 

California.  —  Ex  p.  Frank,  52  Cal.  606,  28 
Am.  Rep.  642:  Ex  p.  McKenna,  126  Cal.  429. 

Illinois. — Caldwell  v.  Alton,  33  III.  416,  85 
Am.  Dec.  282. 

Massachusetts.  —  Com.  v.  Stodder,  2  Cush. 
(Mass.)  562.  48  Am.  Dec.  679. 

Minnesota.  —  St.  Paul  v.  Laidler,  2  Minn. 
190,  72  Am.  Dec.  89. 

Mississippi.  —  Kosciusko  v.  Slomberg,  68 
Miss.  469,  24  Am.  St.  Rep.  281. 

New  Jersey.  —  Thompson  v.  Ocean  Grove 
Camp  Meeting,  Assoc.,  5  N.  J.  L.  507. 

New  York.  —  Buffalo  v.  Collins  Baking  Co., 
39  N.  Y.  App.  Div.  432,  affirming  (Buffalo 
Municipal  Ct.)  24  Misc.  (N.  Y.)  745;  Ford  v. 
Standard  Oil  Co.,  32  N.  Y.  App.  Div.  596. 

Ohio.  —  Radebaugh  v.  Plain  City,  11  Ohio 
Dec.  (Reprint)  612,  28  Cine.  L.  Bui.  107. 

Pennsylvania.  —  Shamokin  v.  Flannigan,  156 
Pa.  St.  43;  Cohen  v.  Plymouth.  7  Kulp(Pa.) 
IOI;  West  Pittston  v.  Dymond,  8  Kulp  (Pa.) 
12;  Com.  v.  Wormser,  7  Pa.  Dist.  318;  Wilcox 
v.  Knoxville,  12  Pa.  Co.  Ct.  641;  Com.  v. 
Hepncr,  22  Pa.  Co.  Ct.  630;  Sayre  v.  Phillips, 
30  W.  N.  C.  (Pa.)  196. 

Tennessee.  —  Nashville  v.  Allhrop,  5  Coldw. 
(Tenn.)  554. 

Wisconsin. —  Hayes  v.  Appleton,  24  Wis. 
542;  Barling  v.  West,  29  Wis.  307,  9  Am.  Rep. 
576. 

5.  Legislative  Grant  of  Power. —  Logan  v. 
Pyne.  43  Iowa  524,  22  Am.  Rep.  261. 

6.  Power  to  Regulate,  License,  Etc  —  Logan 
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questions  relative  to  monopolies  will  be  found  in  another  part  of  this  work.1 

14.  Authorizing  Creation  of  Nuisance.  —  No  ordinance  of  a  municipal  cor- 
poration can  lawfully  authorize  the  creation  of  a  private  nuisance,  and  it  fol- 
low-, that  no  such  ordinance  will  justify  him  who  creates  one.2 

15.  Delegation  of  Legislative  Power  —  Enforcement.  —  A  municipal  corpora- 
tion cannot  delegate  the  legislative  power  granted  to  it,  and  consequently  any 
ordinance  in  which  it  is  attempted  to  do  this  is  void.3  Within  this  rule, 
ordinances  prohibiting  certain  occupations  without  the  consent  of  the  owners 
or  occupants  of  dwellings  in  the  neighborhood  have  been  held  to  be  void  as 
attempting  to  substitute  for  the  sanction  of  law  the  consent  of  one  or  more 
individuals. 1 

Enforcement.  —  It  is  not,  of  course,  a  delegation  of  legislative  power  to  intrust 
the  carrying  out  of  the  purposes  or  enforcement  of  the  ordinance  to  an  officer, 
board,  or  committee,  where  the  general  rules  governing  his  or  its  action  are 
prescribed  by  the  ordinance  itself,5  even  though  the  enforcement  calls  for  the 
exorcise  of  a  certain  discretion  of  a  judicial  nature.6  But  ordinances  which 
establish  no  rule  by  which  their  impartial  enforcement  can  be  secured,  but 
invest  the  council  or  a  board  or  an  officer  with  an  arbitrary  power  to  decide 
in  what  cases  they  shall  be  enforced,  and  who  shall  be  exempt  from  their 
operation,  which  may  be  exercised  only  in  the  interest  of  a  favored  few,  are 
void  as  unreasonable  and  discriminating.7 


v.  Pyne,  43  Iowa  524,  22  Am.  Rep.  261;  Chi- 
cago v.  Rumpll,  45  111.  90,  92  Am.  Dec.  196. 

1.  For  a  Full  Treatment  see  the  title  Monopo- 
lies and  Corporate  Trusts,  vol.  20,  p.  S44. 

2.  Nuisance. —  Masterson  v.  Short,  7  Robr. 
(N.  Y.)  299.  See  also  the  title  Nuisances, 
ante. 

3.  Ordinances  Attempting  to  Delegate  Legisla- 
tive Power  Void  —  Florida,  —  Jacksonville  v. 
Ledwith,  26  Fla.  163,  23  Am.  St.  Rep.  558. 

Illinois.  —  Kinmundy  v.  Mahan,  72  111.  462; 
Foss  v.  Chicago,  56  111.  354;  Jenks  v.  Chicago. 
56  111.  397;  Lake  Shore,  etc.,  R.  Co.  v.  Chicago, 
56  III.  454;  Cairo  v.  Coleman,  53  111.  App. 
680;  Chicago  j.  Slratton,  58  111.  App.  539.  See 
also  Hickey  v.  Chicago,  etc.,  R.  Co.,  6  111. 
App.  172. 

Missouri.  —  Gallaher  v.  Smith,  55  Mo.  App. 
116;  McQuiddy  v.  Brannock,  70  Mo.  App.  535. 
See  also  Ruggles  v.  Collier,  43  Mo.  353; 
Ileman  Constr.  Co.  v.  Loevy,  64  Mo.  App.  430, 
2  Mo.  App.  Rep.  1 1 23. 

New  Jersey.  —  Volk  v.  Newark,  47  N.  J.  L. 
117. 

Ne-ui  York.  —  Thompson  v.  Schermerhorn,  6 
N.  Y.  92,  55  Am.  Dec.  385;  Tappan  v.  Young, 
9  Daly  (M.  Y.)  357;  Brooklyn  v.  Nodine,  26 
Hun  (N.  Y.)  512. 

Ohio.  — JState  v.  Bell,  34  Ohio  St.  194. 

Lease  of  Municipal  Gas  Works.  —  If  the  man- 
agement and  operation  of  municipal  gas  works 
can  be  more  conveniently  carried  on  by  a 
lessee,  instead  of  by  the  city's  own  immediate 
servants,  the  city,  in  making  a  lease,  is  deter- 
mining a  business  question  in  its  legislative 
corporate  capacity,  just  as  any  private  cor- 
poration might  do,  but  is  not  delegating  any 
municipal  power,  legislative  or  other,  which 
involves  municipal  duty.  Baily  v.  Philadel- 
phia, 184  Pa.  St.  594,  63  Am.  St.  Rep.  812; 
Hicks  v.  Philadelphia,  184  Pa.  St.  608. 

4.  Substituting  Consent  of  Individuals  for  Sanc- 
tion of  Law.  —  Laundry  Ordinance  Case,  7 
Sawy.  (U.  S.)  526;  Ex  p.  Sing  Lee,  96  Cal.  354, 
31  Am.  St.  Rep.  218;  St.  Loiris  v.  Russell,  116 


Mo.  248;  St.  Louis  v.  Howard,  119  Mo.  41,  41 
Am.  St.  Rep.  630.  Contra,  Chicago  v.  Strat- 
ton,  162  111.  494,  reversing  58  111.  App.  539; 
Swift  v.  People,  162  111.  534,  reversing  60  111. 
App.  395- 

5.  Enforcement  —  Illinois.  —  Bradford  v.  Pon- 
tiac,  165  111.  6r2. 

Indiana.  —  Walkers.  Towle,  156  Ind.  639. 
Missouri.  —  St.  Louis  v.  Weilzel,  130  Mo. 
600. 

New  York.  —  Bradley  v.  Rochester,  54  Hun 
(N.  Y.)  140. 

South  Carolina.  —  Charleston  v.  Pinckney,  3 
Brev.  (S.  Car.)  217. 

Texas.  —  Batsel  v.  Blaine,  4  Tex.  App.  Civ. 
Cas.,  §  195. 

Utah.  —  Eureka  City  v.  Wilson,  15  Utah  67, 
62  Am.  St.  Rep.  904. 

Virginia. — Culd  v.  Richmond,  23  Gratt. 
(Va.)  464,  14  Am.  Rep.  139;  Sands  //.  Rich- 
mond, 31  Gratt.  (Va.)  571,  31  Am.  Rep.  742. 

6.  Judicial  Discretion  —  United  States.  —  Yick 
Wo  v.  Hopkins,  rr8  U.  S.  356. 

California.  —  Matter  of  Flaherty,  105  Cal. 
558.  See  also  McCloskey  v.  Kreling,  76  Cal.  511. 

Connecticut.  —  Hine  v.  New  Haven,  4oConn. 
478. 

Massachusetts. —  Pedrick  v.  Bailey,  12  Gray 
(Mass.)  161;  Com.  v.  Abrahams,  156  Mass.  57; 
Com.  v.  Davis,  140  Mass.  485,  162  Mass.  510, 
44  Am.  St.  Rep.  389;  Sawyer  v  Davis,  136 
Mass.  239,  49  Am.  Rep.  27;  Nightingale, 
Petitioner,  n  Pick.  (Mass.)  168. 

Missouri.  —  St.  Louis  v.  Meyrose  Lamp 
Mfg.  Co.,  139  Mo.  560,  61  Am.  St.  Rep.  474; 
St.  Louis  v.  Tamm  Bros.  Glue  Co..  139  Mo. 
572.  See  also  St.  Louis  v  Knox,  74  Mo.  79; 
St.  Louis  v.  Weitzel,  130  Mo.  600. 

New  York.  —  Roderick  v.  Whilson,  51  Hun 
(N.  Y.)  620,  643.  See  also  People  v.  New  York, 
(Supm.  Ct.  Spec.  T.)  7  How.  Pr.  (N.  Y.)  81. 

Utah.  —  Eureka  City  v.  Wilson,  15  Utah  67, 
62  Am.  St.  Rep.  904. 

7.  Arbitrary  Power  as  to  Enforcement  —  United 
States.  —  Yick  Wo  v.  Hopkins,  118  U.  S.  356. 
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Adoption  of  Code  Compiled  by  Officer.  —  A  city  council  may,  by  ordinance,  adopt 
a  city  code  compiled  by  the  city  attorney,  for  the  adoption,  not  the  compila- 
tion, is  the  legislative  act.1 

16.  Making  Acts  Evidence  of  Offenses.  —  While  it  is  true  that  ordinances 
making  certain  acts  the  evidence  of  an  offense  committed  should  be  strictly 
construed,  it  does  not  follow  that  they  should  be  pronounced  null.2 

17.  Ordinances  Void  in  Part.  —  An  ordinance  or  by-law,  like  a  statute,  may 
be  valid  in  part  and  void  as  to  the  residue.  Thus,  where  it  consists  of  several 
distinct  or  separable  parts  or  provisions,  the  invalidity  of  one  or  more  of  these 
will  not  render  the  entire  ordinance  void,  but  the  remaining  poitions  will  be  as 
valid  as  though  the  void  provisions  or  clauses  had  been  omitted  from  the  first, 
and  may  be  duly  enforced,3  provided  that  what  remains  after  the  elimination  of 


See  also  Barthet  v.  New  Orleans,  24  Fed.  Rep. 

563- 

Colorado.  —  See  May  v.  People,  1  Colo.  App. 
157- 

Florida. — Ex  p.  Theisen,  30  Fla.  529,  32 
Am.  St.  Rep.  36. 

Illinois.  —  Chicago  v.  Trotter,  136  111.  430; 
Cicero  Lumber  Co.  v.  Cicero,  176  III.  9,  68  Am. 
St.  Rep.  155;  Rich  v.  Naperville,  42  III.  App. 
222;  McGregor  v.  Lovington,  48  111.  App.  2ir. 
See  also  East  St.  Louis  v.  Wehrung,  50  111.  28; 
Tugman  v.  Chicago,  78  III.  405;  Braceville  v. 
Doherty,  30  111.  App.  645;  Lake  View  v.  Letz, 
44  111.  8r. 

Indiana.  —  Richmond  v.  Dudley,  129  Ind. 
112,  28  Am.  St.  Rep.  180;  Plymouth  v.  Schul- 
theis,  135  Ind.  701.  See  also  Bills  v.  Goshen, 
117  Ind.  221;  Evansville  v.  Martin,  41  Ind.  145. 

Iowa.  —  See  State  Center  v.  Barenstein,  66 
Iowa  249. 

Kansas.  —  Anderson  v.  Wellington,  40  Kan. 
173,  10  Am.  St.  Rep.  175. 

Louisiana.  —  State  v.  Dubarry,  44  La.  Ann. 
1 1 17 ;  State  v.  Mahner,  43  La.  Ann.  496;  State 
v.  Defies,  45  La.  Ann.  658.  See  also  State  v. 
Kuntz,  47  La.  Arm.  106;  State  v.  Dulaney,  43 
La.  Ann.  500. 

Maryland.  —  See  Baltimore  v.  Radecke,  49 
Md.  217,  33  Am.  Rep.  239. 

Massachusetts.  —  Newton  v.  Belger,  143 
Mass.  598.  See  also  Austin  v.  Murray,  16 
Pick.  (Mass.)  126. 

Michigan.  —  Matter  of  Frazee,  63  Mich.  396, 
6  Am.  St.  Rep.  310;  People  v.  Armstrong,  73 
Mich.  288,  16  Am.  St.  Rep.  578. 

Missouri.  —  Si.  Louisa.  I  Ieitzeberg  Packing, 
etc.,  Co.,  141  Mo.  375,  64  Am.  St.  Rep.  516. 

New  Jersey.  —  See  Landis  v.  Vineland,  54  N. 
J-  L-  73- 

North  Carolina.  —  State  v.  Tenant,  no  N. 
Car.  609,  28  Am.  St.  Rep.  715. 

Pennsylvania.  —  See  Northern  Liberties  v. 
Northern  Liberties  Gas  Co.,  12  Pa.  St.  318. 

South  Dakota.  —  Sioux  Falls  v.  Kirby,  6  S. 
Dak.  62. 

Utah.  — Eureka  City  v.  Wilson,  15  Utah  67, 
62  Am.  St.  Rep.  904. 

Wisconsin.  —  Slate  v.  Dering,  84  Wis.  585, 
36  Am.  St.  Rep.  948. 

1.  Adoption  of   Code   Compiled    by   Officer.  — 
Western,  etc.,  R.  Co.  v.  Young,  83  Ga.  512. 

2.  State  v.  Voss,  49  La.  Ann.  444,  62  Am.  St, 
Rep.  653. 

3.  Ordinance  Void  in  Part  Only  —  England.  — 
Reg  v.  Lundie,  6  Jur.  N.  S.  640,  31  L.  J.  M.  C. 
157,  10  VV.  R.  267,  5  L.  T.  N.  S.  830, 
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United  States.  —  In  re  Ah  Toy,  45  Fed.  Rep. 
795.  See  also  Railroad  Companies  v.  Schutte, 
103  U.  S.  118. 

Alabama.  —  Shelton  v.  Mobile,  30  Ala.  540, 
68  Am.  Dec.  143;  Ex  p.  Byrd,  84  Ala.  17,  5 
Am.  St.  Rep.  328;  Ex  p.  Bizzeli.  112  Ala.  210; 
Birmingham  v.  Alabama  G.  S.  R.  Co.,  98  Ala. 
134.  See  also  Vines  v.  State,  67  Ala.  73;  Pow- 
ell v.  Stale,  69  Ala.  10;  McCreary  v.  State,  73 
Ala.  480. 

California.  —  Ex  p.  Holmquist,  (Cal.  1891) 
27  Pac.  Rep.  1099;  Ex  p.  Mansfield,  106  Cal. 
400;  San  Luis  Obispo  County  v.  Greenberg, 
120  Cal.  300.  See  also  Ex  p.  Whitwell,  98  Cal. 
73.  35  Am.  St.  Rep.  152. 

Colorado.  —  See  Mclnerney  v.  Denver,  17 
Colo.  302. 

Connecticut.  —  State  v.  Welch,  36  Conn.  215. 
See  also  Slate  v.  Smith,  67  Conn.  541,  52  Am. 
St.  Rep.  301. 

Dakota.  —  Elk  Point  v.  Vaughn,  1  Dak.  113. 
District  of  Columbia.  ■ — Cooper  v.  District  of 
Columbia,  MacArthur  &  M.  (D.  C.)  250. 

Florida.- — Tampa  v.  Salomonson,  35  Fla.  446; 
State  v.  Dillon,  (Fla.  1900)  28  So.  Rep.  781. 

Illinois.  —  Ketlering  v.  Jacksonville,  50  111. 
39;  Harbaugh  v.  Monmouth,  74  III.  367; 
Poyer  v.  Des  Plaines,  123  111.  m,  5  Am.  St. 
Rep.  494;  Belleville  v.  Citizens'  Horse  R.  Co., 
152  III.  171;  Illinois  Cent.  R.  Co.  v.  People, 
161  111.  244;  Walker  v.  People,  170  111.  410; 
Cicero  Lumber  Co.  v.  Cicero,  176  III.  9,  68 
Am.  St.  Rep.  155;  Greenfield  v.  Mook,  12  111. 
App.  281;  Shannon  v.  Hinsdale.  1S0  111.  202; 
Alton  v.  Foster,  74  111.  App.  511. 

Indianapolis.  —  Indianapolis  v.  Bieler,  138 
Ind.  30.  See  also  Ingerman  v.  Noblesville 
Tp.,  90  Ind.  393. 

Iowa. —  Burlington  v.  Kellar,  18  Iowa  59. 
See  also  Santo  v.  Slate,  2  Iowa  165,  63  Am. 
Dec.  487;  Eldora  -■.  Burlingame,  62  Iowa  32. 

Kansas.  —  Eureka  v.  Jackson,  8  Kan.  App. 
49- 

Kentucky.  —  Fehler  v.  Gosnell,  99  Ky.  380; 
Bitzer  v.  Dinwiddie,  (Ky.  1898)45  S.  W.  Rep.  j 
1049;  Baker  v.  Lexington,  (Ky.  1899)  53  S.  W.  • 
Rep.  16.  [ 

Louisiana.  —  State  v.  McNally,  48  La.  Ann. 
1450;  State  v.  Riley,  49  La.  Ann.  161 7 ;  State 
v.  Davidson,  50  La.  Ann.  1297,  69  Am.  St. 
Rep.  478.  See  also  Second  Municipality  v.  Mor- 
gan, 1  La.  Ann.  11. 

Massachusetts.  —  Com.     v.     Dow,     10  Met. 
(Mass.)  382;  Fisher  v.  McGirr,  1  Gray  (Mass.) 
1,  61  Am.  Dec.  381.  See  also  Warren  v.  Charles- 
ton, 2  Gray  (Mass.)  84;   Jones  v.  Robbins,  8 
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the  invalid  portions  contains  all  the  essentials  of  a  complete  ordinance.1 

inseparable  Provisions.  Hut  all  parts  or  clauses  of  the  ordinance  with  which 
the  invalid  part  is  necessarily  connected,  or  which  are  dependent  upon  it,  are 
also  void,3  ami  where  each  part  or  provision  of  the  ordinance  is  essential  to 
and  connected  with  the  rest,  the  invalidity  of  a  single  provision  will  affect  the 
whole  ordinance,  and  render  it  void  in  to/o.'x  And  similarly  an  entire 
ordinance  may  In-  declared  void,  even  though  there  may  be  valid  portions 


Gray  (Mass.) 329;  Amesbury  v.  Bowditch  Mul. 
F.  Ins.  Co.,  6  Gray  (Mass.)  596. 

Michigan.  —  People  v.  Armstrong,  73  Mich. 
2SS,  16  Am.  St.  Rep.  578;  Detroit  v.  Ft. 
Wayne,  etc.,  R.  Co.,  95  Mich.  456,  25  Am.  St. 
Rep.  580. 

Minnesota.  —  Duluth  v.  Knupp,  46  Minn. 
435;  St.  Paul  v.  Lyile,  69  Minn.  1;  Wykoff  v. 
Healey,  57  Minn.  14;  State  v.  Kaniler,  33 
Minn.  69. 

Missouri.  —  St.  Louis  v.  St.  Louis  R.  Co., 
89  Mo.  44,  58  Am.  Rep.  82,  affirming  14  Mo. 
App.  221;  Rockviller/.  Merchant,  fx)  Mo.  App. 
365,  1  Mo.  App,  Rep.  84:  Lamar  v.  Weidman, 
57  Mo.  App.  507;  State  v.  Clarke,  54  Mo.  17,  14 
Am.  Rep.  471. 

Nebraska. — State  v.  Hardy,  7  Neb.  377; 
Bailey  v.  State,  30  Neb.  855. 

New  Jersey. — Staats  v.  Washington,  45  N. 
J.  L.  318;  Haynes  v.  Cape  May,  52  N.  J.  L. 
180;  Doran  v.  Camden,  64  N.  J.  L.  666;  Ster- 
ling v.  Camden,  65  N.  J.  L.  190.  See  also 
Pennsylvania  R.  Co.  v.  Jersey  City,  47  N.  J. 
L.  286. 

New  York.  —  Rogers  v.  Jones,  1  Wend.  (N. 
Y.)  237,  19  Am.  Dec.  493;  Duryee  v.  New 
York,  96  N.  Y.  477. 

North  Carolina.  — State  7/.  Earnhardt,  107  N. 
Car.  789,  distinguishing  State  v.  Hunter,  106  N. 
Car.  796. 

Ohio.  —  Weaver  v.  Mt.  Vernon,  6  Ohio  Dec. 
436;  Stever  v.  McConnell,  10  Ohio  Dec.  573. 
See  also  Thomas  v.  Mt.  Vernon,  9  Ohio  290; 
Piqua  V.  Zimmerlin,  35  Ohio  St.  507. 

Oregon.  —  Portland  v.  Schmidt,  13  Oregon  17. 

Pennsylvania.  —  Egger  v.  Stine,  12  Pa.  Co. 
Ct.  316. 

South  Carolina.  — See  Charleston  v.  Rogers, 
2  McCord  L.  (S.  Car.)  495,  13  Am.  Dec.  751. 

Texas.  —  Basset!  v.  El  Paso,  (Tex.  Civ.  App. 
1894)  28  S.  W.  Rep.  554;  Wade  v.  Nunnelly,  19 
Tex.  Civ.  App.  256. 

Utah.  —  Eureka  City  v.  Wilson,  15  Utah  67, 
62  Am.  St.  Rep.  904.  See  also  Ritchie  v.  Rich- 
ards. 14  Utah  345. 

Washington.  —  Seattle  v.  Pearson,  15  Wash. 
575- 

Wisconsin.  —  State  v.  Newman,  96  Wis.  258. 
See  also  Wilcox  v.  Hemming,  58  Wis.  \aa.  46 
Am.  Rep.  625. 

See  also  the  titles  Constitutional  Law,  vol. 
6,  p.  1088;  Occupation,  Business,  and  Privi- 
lege Taxes,  ante. 

A  Single  Section  of  an  ordinance  may  be 
parilv  v  did  and  partly  void.  Cicero  Lumber 
Co.  v.  Cicero,  176  111.  9,  68  Am.  St.  Rep.  155. 

Presumption.  —  Where,  in  a  proceeding  to  re- 
strain prosecutions  for  violation  of  an  ordinance 
which  is  void  in  part,  the  bill  is  wholly  silent 
as  to  what  portion  of  the  ordinance  such  prose- 
cutions are  brought  under,  the  presumption  is 
that  thev  are  brought  under  the  valid  rather 
than  the  invalid  portion.  Poyer  v.  Des 
Plaines,  123  111.  ill,  5  Am.  St.  Rep.  494.  But 


compart-  Collins  v.  Hall,  92  Ga.  411,  denying 
the  existence  of  such  presumption  and  hold- 
ing a  plea  of  guilty  under  such  an  ordinance 
not  to  be  acted  on. 

1.  Valid  Portion  Must  Contain  All  Essentials  of 
Complete  Ordinance  —  California.  —  San  Luis 
Obispo  County  v.  Greenberg,  120  Cal.  300. 

Florida.  —  Tampa  v.  Salomonson,  35  Fla. 
446. 

Illinois.  —  Kettering  v.  Jacksonville,  50  111. 

39- 

Indiana.  —  Indianapolis  v.  Bieler,  138  Ind. 

30. 

Massachusetts.  —  Fisher  v.  McGirr,  1  Gray 
(Mass.)  1,  61  Am.  Dec.  381. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456,  35  Am.  St.  Rep.  580;  People 
v.  Armstrong,  73  Mich.  288,  16  Am.  St.  Rep. 
578. 

Nebraska.  ■ — In  re  Langston,  55  Neb.  310. 
Oregon.  —  See  Portland  v.  Schmidt,  13  Ore- 
gon 17. 

Utah.  —  Eureka  City  v.  Wilson,  15  Utah  67, 
62  Am.  St.  Rep.  904. 

2.  Inseparable  Provisions.  —  Jacksonville  v. 
Led  with,  26  Fla.  163,  23  Am.  St.  Rep.  558; 
Hannibal  v.  Missouri,  etc.,  Telephone  Co.,  31 
Mo.  App.  23;  State  v.  Hoboken,  38  N.  J.  L. 
no;  Landis  v.  Vineland,  54  N.  J.  L.  75;  State 
v.  Webber,  107  N.  Car.  962,  22  Am.  St.  Rep. 
920. 

A  Repealing  Clause  in  an  otdinance  which 
contains  invalid  provisions  does  not  repeal 
prior  ordinances  which  conflict  with  such  in- 
valid provisions  only.  Portland  v.  Schmidt, 
13  Oregon  17. 

3.  Ordinance  Void  in  Toto  —  Alabama.  —  See 
Shelton  v.  Mobile,  30  Ala.  540,  68  Am.  Dec. 
143- 

Arkansas.  —  See  Rau  v.  Little  Rock,  34  Ark. 

3°3- 

California.  —  Matter  of  Wong  Hane,  108 
Cal.  680,  49  Am.  St.  Rep.  138. 

Florida. — Tampa  v.  Salomonson,  35  Fla. 
446. 

Illinois.  —  Cicero  Lumber  Co.  v.  Cicero,  176 
111.  9,  68  Am.  St.  Rep.  155,  Pierce  v.  Aurora, 
81  III.  App.  670;  Lucas  7'.  Macomb,  49  III. 
App.  60.  See  alsoQuincy  v.  Bull,  106  111.  337; 
Harbaugh  v.  Monmouth,  74  111.  367;  Baker 
Normal,  81  111.  108;  Bloomington  v.  Reeves, 
177  111.  161. 

Io7ra.  —  See  Eldora  v.  Burlingame,  62  Iowa 
32;  Cantiil  71.  Sainer,  59  Iowa  26. 

Louisiana . —  Second  Municipality  v.  Morgan, 
1  La.  Ann.  in. 

Massachusetts.  — See  Com.  v.  Dow,  10  Met. 
(Mass.)  382;  Amesbury  v.  Bovvditch  Mut.  F. 
Ins.  Co.,  6  Gray  (Mass.)  596:  Warren  v. 
Charlestown,  2  Gray  (Mass.)  84. 

Missouri.  —  See  St.  Louis  v.  St.  Louis  R. 
Co.,  89  Mo.  44,  58  Am.  Rep.  82,  14  Mo.  App. 
221. 

Nebraska.  —  Omaha  v.  Harmon,  58  Neb.  339. 
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separable  from  the  void  provisions,  where  it  is  apparent  that  no  portion  of 
the  ordinance  would  have  been  enacted  but  for  the  desire  to  put  the  void  pro- 
visions into  effect.1 

Provisions  of  Separate  Ordinances.  —  This  principle  has  been  carried  to  the  extent 
of  holding  a  provision  of  an  ordinance  void  because  of  the  invalidity  of 
another  distinct  ordinance  with  which  it  was  connected  and  upon  which  it 
was  dependent.8 

Ordinances  Unreasonable  as  Applied  to  Particular  Localities  or  Cases.  —  It  has  been  held 
that  where  an  ordinance  which  is  general  in  its  territorial  scope  and  operation 
is  unreasonable  as  applied  to  certain  portions  of  the  city  it  is  invalid  as  to 
the  whole  and  must  fall  in  its  entirety.3  Such  a  view  does  not,  however, 
universally  obtain.  Thus,  in  New  Jersey  it  has  been  held  that  an  ordinance 
general  in  its  scope  may  be  adjudged  reasonable  as  applied  to  one  state  of 
facts  and  unreasonable  when  applied  to  circumstances  of  a  different  character,4 
and  that  when  an  ordinance  is  unobjectionable  in  its  general  effect  and 
unreasonable  only  in  its  application  to  one  or  two  streets  or  its  interference 
with  the  franchises  of  a  single  corporation,  the  court  will  not  vacate  the  entire 
ordinance,  but  will  merely  refuse  to  put  it  into  effect  in  such  localities,5  or  as 
against  such  corporation.6  And  in  Iozva  an  ordinance  has  been  held  to  be 
unreasonable  as  applied  to  territory  included  within  the  city  limits  after  its 
passage.7 

18.  Legislative  Ratification  of  Invalid  Ordinances.  —  It  is  within  the  power  of 
the  legislature  to  ratify  and  give  full  force  to  an  ordinance  which  was  invalid 
because  of  a  failure  to  comply  with  some  of  the  formal  requisites  to  its  enact- 
ment and  promulgation,8  or  because  the  council  had  no  power  to  pass  it.tf 
But  a  statute  confirming  a  power  previously  granted  to  a  city  cannot  be  pre- 
sumed to  be  intended  to  ratify  an  unreasonable  and  oppressive  ordinance  of 
the  city  purporting  to  have  been  passed  in  the  exercise  of  such  power,  where 
such  ordinance  is  not  specifically  named  in  the  statute;  10  and  certainly  a  gen- 

New Jersey.  —  Passaic  Water  Co.  v.  Pater-  Mason    City   v.    Barngroi'er,    \6    111.  App. 

son,  65  N.  J.  L.  472;  State  v.  Hoboken,  38  N.  296. 

J.  L.  110;  Avis  v.  Vineland.  55  N.  J.  L.  285;  4.  New  Jersey  Rule.  —  Nicoulin  v.  Lowery,  49 

Acquackanonk  Water  Co.  v.  Passaic,  65  N.  J.  N.  J.  L.  391. 

L.  476.    See  also  Trowbridge  v.  Nevvaik,  46  5.  Ordinance  Not  Enforced  Where  Unreasonable. 

N.  J.  L.  140.  — Pennsylvania  R.  Co.  v.  Jersey  City,  47  N. 

New  York.  — See  Rogers  v.  Jones,  1  Wend.  J.  L.  286. 

(N.  Y.)  237.  19  Am.  Dec.  493.  6.  Rahway  Gaslight  Co.  v.  Rahway,  58  N. 

Ohio. — Cincinnati  St.  R.  Co.  v.  Smith,  29  J.  L.  510. 

Ohio  St.  2qi.    See  also  Piqua  v.  Zimmerlin.  Such  Corporation  Cannot  Attack  the  Ordinance 

35  Ohio  St.  507,  Thomas  v.  Mt.  Vernon,  9  until  its  franchises  are  actually  interfered  with 

Ohio  290.  by  the  enforcement  thereof.     Rahway  Gas- 

And  see  the  title  Occupation,  Business,  and  light  Co.  v.  Rahway,  58  N.  J.  L.  510. 

Privilege  Taxes,  ante.  7.  Territory  Included  After  Passage  of  Ordinance. 

Where  the  Section  Providing  a  Penalty  for  vio-  —  An  ordinance  limiling  the  speed  of  railroad 

lation  of  the  ordinance  is  void,  effect  cannot  trains  to  six  miles  an  hour  is  unreasonable 

be  given  to  any  portion  of  the  ordinance.  and  void  as  applied  to  a  part  of  ihe  city  in- 

Massinger  v.  Millville,  63  N.  J.  L,  123.  eluded  within  the  corporate  limits  after  the 

The  Application  of  This  Rule  Cannot  Be  Pre-  passage  of  the  ordinance,  and  where  no  platted 

vented  by  a  provision  in  the  ordinance  that  streets  are  open  across  the  track  and  the  right 

"  should  any  portion  of  this  ordinance  or  con-  of  way  is  fenced  on  both  sides.    Burg  v.  Chi- 

tract  be  invalid,  then  so  much  thereof  as  shall  cago,  etc.,  R.  Co.,  90  Iowa  106. 

not   be  invalid  shall  be  and  remain  in  full  8.  Legislative   Ratification.  —  Truchelut  v. 

force  and  effect."    Passaic  Water  Co.  v.  Pater-  Charleston,  I  Nntt  &  M.  (S.  Car.)  227.  See 

son,  65  N.  J.  L.  472;  Acquackanonk  WaterCo.  also  Bode  v.  Cincinnati,  6  Ohio  Cii.  Dec.  56, 

v.  Passaic,  65  N.  J.  L.  476.  9  Ohio  Cir.  Ct.  382,  2  Ohio  Dec.  131 ;  and  the 

1.  Atty.-Gen.  v.  Lowell,  67  N.  H.  198;  Gil-  title  Constitutional  Law,  vol.  6,  p.  937  tt  seq., 
bert-Arnold  Land  Co.  v.  Superior,  91  Wis.  353.  particularly  at  p.  941, 

2.  Provisions  of  Separate  Ordinances.  —  jack-  9.  Lack  of  Power.  —  See  State  v.  Starkey,  49 
sonville  v.  Ledwith,  26  Fla.  163,  23  Am.  St.  Minn.  503;  Com.  v.  La  Bar,  5  Lack.  Leg.  N. 
Rep.  558.    Sec  also  State  v.  Tenant,  no  N.  (Pa.)  299,  7  Northam.  Co.  Rep.  (Pa.)  85. 

Car.  609,  28  Am.  St.  Rep.  715.  10.  Inteut  to  Ratify  Unreasonable  Ordinance  Not 

3.  Entire  Ordinance  Invalid.  —  W'ygant  v.  Mc-  Presumed.  —  Chicago  v.  Rumpff,  45  111.  90,  92 
Lnuchlan,  (Oregon  1901)  64   Pac.   Rep.  867;  Am.  Dec.  196. 
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eral  pro;  ision  continuing  in  force  ordinances  that  were  in  force  at  the  time  of 
its  passage,  or  theretofore  made,  cannot  operate  as  a  ratification  or  validation 
of  a  void  ordinance  previously  passed.1 

VIII.  Construction.  The  rules  for  the  construction  of  ordinances  are 
the  same  as  those  for  the  construction  of  statutes,2  which  will  receive  an 
exhaustive  treatment  in  another  portion  of  this  work,  to  which  reference  is 
made.3 

IX.  Operation  and  Effect  —  1.  In  General.  —  It  is  well  established  that  an 
ordinance  or  by-law  adopted  by  a  municipal  corporation  pursuant  to  the 
authority  delegated  to  it  by  the  legislature  has  the  same  force  and  effect  within 
the  corporate  limits  as  a  statute  passed  by  the  legislature  itself  4 

2.  Territorial  Effect.  —  It  is  obvious  that  an  ordinance  or  by-law  can  be 
effective  only  within  the  limits  of  the  municipality  by  the  legislative  body  of 
which  it  was  enacted,5  but  it  applies  to  all  the  territory  within  the  corporate 
limits,6  and  when  t he  limits  are  extended  the  enactment  becomes  effective  in 
the  additional  territory  included.7 


1.  Statute  Continuing  Ordinances  in  Force.  — ■ 

East  Tennessee  Telephone  Co.  v.  Russell ville, 
(Ky.  1S99)  51  S.  W.  Rep.  308;  Red  Wing  v. 
Chicago,  etc.,  R.  Co.,  72  Minn.  240,  71  Am. 
St.  Rep.  4S2.  See  also  Byrnes  v.  Riverton,  64 
N.  J.  L.  210. 

2.  Rules  for  Construction  of  Statutes  Apply.  — 
Matter  of  Yick  Wo,  68  Cal.  204,  58  Am.  Rep. 
12;  Denning  v.  Yount,  62  Kan.  217,  affirming 
9  Kan.  App.  708;  State  v.  Kirkley,  29  Md. 
85. 

3.  See  the  title  Statutes. 

4.  Ordinance  Has  Same  Effect  as  Statute  —  Eng- 
land. —  Hopkins  v.  Swansea,  4  M.  &  W.  621. 

United  States.  —  New  Orleans  Water- Works 
Co.  v.  New  Orleans,  164  U.  S.  471;  Pittsburg, 
etc.,  R.  Co.  v.  Hood,  (C.  C.  A.)  94  Fed.  Rep. 
618. 

Alabama.  —  North  Birmingham  St.  R.  Co. 
v.  Calderwood,  89  Ala.  247,  18  Am.  St.  Rep. 

105. 

California.  — San  Luis  Obispo?'.  Fitzgerald, 
126  Cal.  279. 

Colorado.  —  Lewis  7/.  Denver  City  Water 
Works  Co.,  19  Colo.  236,  41  Am.  St.  Rep.  248. 

Connecticut.  — State  v.  Tryon,  39  Conn.  183. 

Georgia.  —  Bearden  v.  Madison,  73  Ga.  184. 

Illinois.  —  Mason  v.  Shawneetown,  77  111. 
533;  Wright  v.  Chicago,  etc.,  R.  Co.,  7  111. 
App.  438;  Wragg  v.  Penn  Tp.,  94  III.  11,  34 
Am.  Rep.  199;  Tudor  v.  Chicago,  etc.,  Rapid 
Transit  R.  Co.,  154  III.  129. 

Indiana.  —  Indianapolis  Indianapolis  Gas 
Light,  etc.,  Co.,  66  Ind.  396;  Swindell  v.  State, 
143  Ind.  153.  See  also  Pennsylvania  Co.  v. 
Stegemeier,  118  Ind.  305,  10  Am.  St.  Rep. 
136. 

Iowa.  —  Starr  v.  Burlington,  45  Iowa  87; 
Des  Moines  Gas  Co.  Des  Moines,  44  Iowa 
505,  24  Am.  Rep.  756. 

Louisiana.  —  Milne  v.  Davidson,  5  Mart.  N. 
S.  (La.)  409,  16  Am.  Dec.  189;  State  v.  Morris, 
47  La.  Ann.  1660. 

Maryland.  —  See  Flynn  v.  Canton  Co.,  40 
Md.  312,  17  Am.  Rep.  603. 

Massachusetts.  —  Heland  v.  Lowell.  3  Allen 
(Mass.)  407,  81  Am.  Dec.  670. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456,  35  Am.  St.  Rep.  580. 

Minnesota.  —  Bott  v.  Pratt,  33  Minn.  323,  53 
Am.  Rep.  47;  Red  Wing  v.  Chicago,  etc.,  R. 
Co.,  72  Minn.  240,  71  Am.  St.  Rep.  482. 


Missouri.  —  Taylor  v.  Carondelet,  22  Mo. 
10$;  St.  Louis  v.  Manufacturers'  Sav.  Bank, 
49  Mo.  574;  St.  Louis  v.  Boffinger,  19  Mo.  15; 
St.  Louis  v.  Foster,  52  Mo.  513;  State  v.  Wal- 
bridge,  119  Mo.  383.  41  Am.  St.  Rep.  663. 

Neiu  Jersey.  —  Bohan  v.  Weehawken  Tp.,  65 
N.  J.  L.  490. 

New  York.  —  McDermott  v.  Board  of  Police, 
(Supm.  Ct.  Spec.  T.)  5  Abb.  Pr.  (N.  Y.)422; 
Brick  Presb.  Church  v.  New  York,  5  Cow.  (N. 
Y.)  538;  Carthage  v.  Frederick,  122  N.  Y.  268, 
19  Am.  St.  Rep.  490;  Roderick  v.  Whitson,  51 
Hun  (N.  Y.)  620;  Ashton  v.  Rochester,  60  Hun 
(N.  Y.)  372,  affirmed  133  N.  Y.  187,  28  Am.  St. 
Rep.  619;  Jones  v.  Firemen's  Fund  Ins.  Co., 
2  Daly  (N.  Y.)  307.  See  also  Gloversville 
Howell,  70  N.  Y.  287;  Brooklyn  v.  Breslin,  57 
N.  Y.  591. 

Ohio.  —  Wheeler  v.  Cincinnati,  19  Ohio  St. 
19,  2  Am.  Rep.  368. 

South  Carolina. — State  v.  Williams,  ir  S. 
Car.  288. 

Texas.  — Gabel  v.  Houston,  29  Tex.  336; 
Smith  v.  Marston,  5  Tex.  426. 

Vermont.  —  St.  Johnsbury  v.  Thompson,  59 
Vt.  300. 

Washington.  —  Burmeister  v.  Howard,  1 
Wash.  Ter.  207. 

5.  No  Extraterritorial  Effect  —  United  States. 

—  Ex  p.  Deane,  2  Cranch  (C.  C.)  125. 
California.  —  South    Pasadena  v.  Los  An- 
geles Terminal  R.  Co.,  109  Cal.  315. 

Georgia.  — Taylor  v.  Americus,  39  Ga.  59. 
Indiana.  —  Horney    v.  Sloan,  1    Ind.  266; 
Robb  v.  Indianapolis,  38  Ind.  49. 
Iowa.  —  Gosselink  v.  Campbell,  4  Iowa  296. 
Pennsylvania.  —  Plymouth    v.    Penkok,  7 
Kulp  (Pa.)  101. 
Inspection  of  Dairy  Herds  Outside  City  Limits. 

—  It  is  competent  for  a  city  council,  by  ordi- 
nance, to  require  that  an  applicant  for  a  license 
to  sell  milk  within  the  city  shall  consent  that 
the  dairy  herd  from  which  he  obtains  his  milk 
may  be  inspected  by  the  commissioner  of 
health  of  the  city,  although  such  dairy  herd  is 
kept  outside  the  city  limits.  State  v.  Nelson, 
66  Minn.  166,  61  Am.  St.  Rep.  399. 

6.  Ordinance  Applies  to  All  Territory  Within 
Corporate  Limits. —  Whitson  v.  Franklin,  34 
Ind.  392. 

7.  Enlargement  of  City  Limits.  —  St.  Louis 
Gaslight  Co.  v.  St.  Louis,  46  Mo.  121. 
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3.  On  Whom  Binding.  — ■  Municipal  ordinances  are  binding  not  only  upon 
the  inhabitants  of  the  municipality,  but  upon  all  persons,  wherever  they 
reside,  who  may  come  or  be  within  the  corporate  limits.1  irrespective  of  any 
actual  knowledge  thereof,  for  all  persons  are  bound  to  take  notice  of  and 
must  be  held  to  know  the  ordinances  of  a  municipality  within  whose  jurisdic- 
tion they  reside  or  come.2 

4.  Time  of  Taking1  Effect.  —  The  time  when  municipal  ordinances  shall  take 
effect  is  usually  regulated  by  provisions  of  the  general  statutes  or  of  particular 
charters,  and  is  as  a  rule  fixed  at  a  certain  number  of  days  after  enactment  or 
publication,3  though  it  is  sometimes  left  to  be  determined  by  the  city  coun- 
cil,* which  has,  of  course,  power  to  fix  the  time  of  taking  effect  when  there 
are  no  statutory  provisions  applicable.5    In  the  absence  of  any  provision  on 


1.  Ordinances  Binding  on  All  Persons  Within 
Corporate  Limits  — Alabama.  —  North  Birming- 
ham St.  R.  Co.  v.  Caldervvood,  89  Ala.  247,  18 
Am.  St.  Rep.  105. 

Illinois.  —  Strauss  v.  Pontiac,  40  111.  301. 

Indiana.  —  Horney  v.  Sloan,  1  Ind.  266. 

Iowa.  —  Gosselink  v.  Campbell,  4  Iowa  296. 

Massachusetts.  —  Heland  v.  Lowell,  3  Allen 
(Mass.)  407,  81  Am.  Dec.  670;  In  re  Vandine, 
6  Pick.  (Mass.)  1S7;  Com.  v.  Worcester,  3 
Pick.  (Mass.)  462.  See  also  Com.  v.  Stodder, 
2  Cush.  (Mass.)  562,  48  Am.  Dec.  679. 

Minnesota.  —  Botl  v.  Pratt,  33  Minn.  323,  53 
Am.  Rep.  47. 

New  York. — Jones  v.  Firemen's  Fund  Ins. 
Co.,  2  Daly  (N.  Y.)  307;  Buffalo  v.  Webster, 
10  Wend.  (N.  Y.)  99. 

North  Carolina.  —  Plymouth  v.  Pettijohn,  4 
Dev.  L.  (15  N.  Car.)  591;  Whitfield  v.  Longest, 
6  Ired.  L.  (28  N.  Car.)  268;  Wilmington  v. 
Roby,  8  Ired.  L.  (30  N.  Car.)  250. 

Ohio.  —  Dodge  v.  Gridley,  10  Ohio  173; 
Marietta  v.  Fearing,  4  Ohio  427. 

Pennsylvania.  —  Gibson  v.  Coraopolis,  22 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  64;  Riddle  v.  Phila- 
delphia, etc.,  R.  Co.,  1  Pittsb.  (Pa.)  158. 

South  Carolina.  — Charleston  v.  King,  4  Mc- 
Cord  L.  (S.  Car.)  487;  City  Council  v.  Pepper, 
1  Rich.  L.  (S.  Car.)  364;  Kennedy  v.  Sovvden, 
1  McMull.  L.  (S.  Car.)  323. 

Tennessee,  —  Knoxville  v.  King,  7  Lea 
(Tenn.)  441.  See  also  Memphis  v.  Battaibe,  8 
Heisk.  (Tenn.)  524,  24  Am.  Rep.  285. 

See  also  Pierce  v.  Bartrum,  1  Coivp.  269. 

Corporations  chartered  to  do  business  in  a  city 
are  to  be  regarded  as  inhabitants  of  the  city, 
and,  in  the  absence  of  special  exemption,  sub- 
ject to  its  ordinances.  Frankford,  etc.,  Pass. 
R.  Co.  v.  Philadelphia,  58  Pa.  St.  119,  98  Am. 
Dec.  242.  See  also  Northern  Liberties  v. 
Northern  Liberties  Gas  Co.,  12  Pa.  St.  318. 

An  Ordinance  Directed  Against  the  Running  at 
Large  of  Stock  within  the  corporate  limits  ap- 
plies in  the  case  of  stock  owned  by  a  person  re- 
siding outside  of  such  limits.  Folmar  v.  Curtis, 
86  Ala  354;  McKee  v.  McKee,  8  B.  Mon.  (Ky.) 
433;  Gilmorc  v.  Holt,  4  Pick.  (Mass.)  258; 
Spitler  v.  Young,  63  Mo.  42;  Whitfield  v. 
Longest,  6  Ired.  L.  (28  N.  Car.)  268;  Knoxville 
v.  King,  7  Lea  (Tenn.)  441.  But  compare  Com. 
v.  Dow,  10  Met.  (Mass.)  382;  Plymouth  t. 
Pettijohn,  4  Dev.  L.  (15  N.  Car.)  591 ;  Marietta 
v.  Fearing,  4  Ohio  429. 

2.  All  Persons  Chargeable  with  Notice  of  Ordi 
nances.  —  North  Birmingham  St.  R.  Co.  v. 
Calderwood,  89  Ala.  247.  t8  Am.  St.  Rep.  105; 
Heland  v.  Lowell,  3  Allen  (Mass.)  407,  Si  Am. 


Dec.  670;  Palmyra  v.  Morton,  25  Mo.  593; 
Buffalo  v.  Webster,  10  Wend.  (N.  Y.)  99. 

3.  Statutory  and  Charter  Provisions — United 
States.  —  National  Bank  of  Commerce  v.  Gren- 
ada, 44  Fed.  Rep.  262,  overruling  41  Fed. 
Rep.  87. 

California.  —  Los  Angeles  County  v.  Eiken- 
berry,  131  Cal.  461. 

Florida. — -State  v.  Anderson,  26  Fla.  245. 
Illinois.  —  Standard  v.  Industry,  55  III.  App. 
523;  Illinois  Cent.  R.  Co.  v.  People,  161  111. 
244.    See  also  Roodhouse  v.  Johnson,  57  111. 
App.  73. 

Michigan.  —  Vanalstine  v.  People,  37  Mich. 
523.    See  also  People      Kcir,  78  Mich.  98. 

Minnesota.  —  Warsop  v.  Hastings,  22  Minn. 
437-  . 

Missouri.  —  Keane  v.  Cushing,  15  Mo. 
App.  96. 

New  Jersey.  —  Hoboken  v.  Gear,  27  N.  J.  L. 
265. 

Ohio.  —  Reynolds  -'.  Harris,  11  Ohio  Dec. 
(Reprint)  509,  27  Cine.  L.  Bui.  229;  Davey  r. 
Hyde  Park,  8  Ohio  Cir.  Dec.  371. 

Wisconsin.  —  Janesville  v.  Dewey,  3  Wis. 
245- 

4.  Time  Fixed  by  Ordinance.  —  Kendig  v. 
Knigbt,  60  Iowa  20;  Com.  v.  Davis,  140  Mass. 
485;  Com.  v.  McCafferty,  145  Mass.  384; 
Boehme  v.  Monroe,  106  Mich.  401.  See  also 
Roodhouse  v.  Johnson,  57  111.  App.  73. 

Approval  of  Voters.  —  A  provision  in  an  ordi- 
nance extending  the  corporate  limits  that  it 
shall  not  go  into  effect  until  approved  by  a 
majority  of  the  voters  of  the  city  does  not  sus- 
pend the  entire  ordinance  until  such  approval 
is  manifested,  but  so  much  of  the  ordinance 
as  provides  for  an  election  on  the  question 
goes  into  effect  upon  approval  by  the  mayor. 
Parker  v.  Zeislcr,  73  Mo.  App.  537. 

Approval  of  Bond.  —  Where  the  common 
council  has  required  a  good  and  sufficient  bond 
as  a  condition  upon  which  a  wiitten  resolution 
shall  become  operative,  without  providing  for 
the  approval  of  such  bond  by  any  officer  or 
person,  it  would  seem  to  follow  that  the 
council  reserves  to  itself  the  right  to  determine 
whether  the  bond  is  satisfactory,  and  until  it 
approves  of  a  bond  given  pursuant  to  the 
resolution  the  resolution  does  not  go  into 
effect.    Buffalo  -•.  Chadeayne,  134  N.  Y.  163. 

5.  Where  an  ordinance  is  not  of  a  kind  the 
publication  of  which  is  required,  the  city 
council  may  provide  that  it  shall  take  effect 
and  be  in  force  from  and  after  its  passage. 
Johnson  t.  Finley,  54  Neb.  733. 

But  where  such  an  ordinance  provides  that 
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the  subject  by  either  the  legislature  or  the  city  council,  an  ordinance  will 
usually  go  into  effect  as  soon  as  passed  and  approved.1 

Tuking  Effect  upon  Happening  of  Contingent  Event.  —  An  ordinance  may  be  passed 
to  take  effect  upon  the  happening  of  a  future  contingent  event,  even  where 
that  event  involves  assent  to  its  provisions  by  other  parties,  provided  it 
does  not  appear  that  the  contingent  event  is  foreign  to  the  subject-matter  of 
the  ordinance  and  wholly  unconnected  with  the  consideration  of  the  public 
convenience,  upon  which  alone  the  ordinance  must  be  based.2 

5.  Effect  in  United  States  Courts.  —  City  ordinances  concerning  vessels  are 
binding  only  as  police  regulations.  Beyond  this  they  have  no  controlling 
force  upon  tin-  courts  of  the  United  States,  which  are  governed  by  the 
principles  and  rules  of  the  admiralty  law.  The  court  generally  will  allow 
them  to  be  read,  but  determines  their  application  to  the  subject-matter.3 

X.  Duration.  —  The  legislature  may,  and  sometimes  does,  limit  the 
time  for  which  a  municipality  may  legislate  on  certain  subjects.4  In  the 
absence  of  some  such  restriction  an  ordinance  will  usually  remain  in  force  for 
the  period  fixed  therein,5  or,  if  no  such  period  be  fixed,  until  it  is  repealed  by 
the  municipality  *  or  annulled  by  the  legislature.7 

A  Resolution,  However,  being  usually  of  a  special  and  temporary  rather  than  a 
general  and  permanent  nature,  does  not  continue  in  force  indefinitely,  but  for 
a  reasonable  time  only,  and  as  soon  as  its  purpose  is  accomplished  it  becomes 
functus  officio  and  requires  no  formal  repeal  or  rescission  to  terminate  its 
operation.8 

XI.  Injunction  Against  Enforcement.  —  It  has  been  frequently  held  that 
a  court  of  equity  may  by  injunction  restrain  the  enforcement  of  a  municipal 
ordinance  provided  a  proper  showing  be  made  to  warrant  this  extraordinary 
relief;9  and  though  in  many  cases  injunctions  for  such  purpose  have  been 


it  shall  be  enforced  after  publication,  it  is  fair 
to  assume  that  the  village  board  intended  by 
the  use  of  that  term  a  publication  for  ihe  same 
period  as  was  required  in  ihe  case  of  those 
ordinances  which  the  charter  required  to  be 
published.  Waukesha  Hygeia  Mineral  Spring 
Co.  v.  Waukesha,  83  Wis.  475. 

1.  Taking  Effect  upon  Passage.  —  Com.  v.  Mc- 
Cafferty,  145  Mass.  384. 

An  Ordinance  Reducing  an  Officer's  Salary  will 
be  construed  to  take  effect  after  ihe  expiration 
of  the  term  of  the  incumbent  at  the  time  of 
the  passage  of  the  ordinance,  although  there 
be  no  express  provision  to  that  effect,  as  a 
construction  giving  effect  to  it  sooner  would 
render  the  ordinance  unconstitutional.  Rood- 
house  t.  Johnson,  57  111.  App.  73. 

2.  Happening  of  Contingency.  —  Rushville  v. 
Rushville  Natural  Gas  Co.,  132  Ind.  575; 
Baltimore  v.  Clunet,  23  Md.  449;  State  v. 
Kirkley.  29  Md.  85;  Heman  Constr.  Co.  v. 
Loevy,  64  Mo.  App.  430,  2  Mo  App.  Rep.  1123. 
See  also  Waukesha  Hygeia  Mineral  Spring 
Co.  v.  Waukesha,  83  Wis.  475. 

3.  Effect  in  United  States  Courts. —  The  Pal- 
metto, 1  Biss.  (U.  S.)  140. 

4.  Statutory  Limitation. —  Chillicothe  v.  Logan 
Natural  Gas,  eic,  Co.,  11  Ohio  Dec.  24,  8 
Ohio  N.  P.  88. 

6.  Language  Held  Not  to  Limit  Duration  of  By- 
law.—  A  by-law  passed  in  March,  prohibiting 
the  running  at  large  of  horses  in  the  street 
"  from  and  after  the  first  day  of  April  until 
the  last  day  of  October,"  does  not  expire  by- 
its  own  limitation  wilh  the  year  in  which  it 
was  passed,  for  the  language  quoted  is  merely 
a  limitation  of  the  time  to  which  the  by-law 


is  to  apply,  and  not  of  ihe  time  it  is  to  continue 
in  force.    Stevens  v.  Dimond,  6  N.  H.  330. 

6.  Ordinance  in  Force  until  Repealed.  —  Ryce 
v.  Osage,  88  Iowa  558;  Cascaden  z°.  Waterloo, 
106  Iowa  673;  Bohan  v.  Weehawken  Tp.,  65 
N.  J.  L.  490.  See  generally  infra,  this  title, 
Repeal. 

The  Failure  to  Enforce  an  Ordinance  does  not 
repeal  it  or  render  it  ineffective  ot  inoperative. 
Ryce      Osage,  88  Iowa  558. 

7.  See  infra,  ihis  title.  Annulment. 

8.  Resolution  Temporary  Only.  —  Cascaden  v. 
Waterloo,  106  Iowa  673;  Shaub  v.  Lancaster, 
156  Pa.  St.  362. 

9.  Enforcement  of  Ordinance  May  Ee  Enjoined 
—  United  States.  —  Cleveland  Citv  R.  Co.  v. 
Cleveland,  94  Fed.  Rep.  385;  Los  Angeles 
City  Water  Co.  v.  Los  Angeles,  88  Fed.  Rep. 
720;  New  Orleans  Water-Works  Co.  v.  New 
Orleans,  164  U.  S.  471;  Alpers  v.  San  Fran- 
cisco, 12  Sawy.  (U.  S.)  631. 

Alabama.  —  Mobile  v.  Louisville,  etc.,  R. 
Co.,  84  Ala.  115,  5  Am.  St.  Rep.  342;  Mont- 
gomery v.  Louisville,  etc.,  R.  Co.,  84  Ala.  127. 

Colorado.  —  Lewis  v.  Denver  City  Water 
Works  Co.,  19  Colo.  236,  41  Am.  St.  Rep.  248. 

Illinois.  —  Cicero  Lumber  Co.  v.  Cicero,  176 
111.  9,  68  Am.  St.  Rep.  155;  Wilkie  v.  Chicago, 
188  111.  444,  reversing  88  111.  App.  315:  Stevens 
v.  St.  Mary's  Training  School,  144  111.  336,  36 
Am.  St.  Rep.  438. 

Indiana.  —  See  Valparaiso  71.  Gardner,  97 
Ind.  1,  49  Am.  Rep.  416. 

Iowa.  —  See  Des  Moines  Gas  Co.  v.  Des 
Moines,  44  Iowa  505,  24  Am.  Rep.  756. 

Kentucky.  —  South  Covington,  etc..  R.  Co. 
v.  Berry,  93  Ky.  43,  40  Am.  St.  Rep.  lei. 
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denied,  it  will  as  a  rule  be  found,  on  an  examination  of  the  cases,  that  the 
refusal  was  based  upon  the  ground,  not  of  a  lack  of  power,  but  that  the  case 
presented  was  not  such  as  to  call  for  or  warrant  the  interference  of  equity.' 

XII.  Injunction  Against  Violation.  —  As  a  rule,  a  court  of  equity  will 
not  at  the  suit  of  a  city  restrain  by  injunction  the  threatened  violation  of  an 
ordinance.*  nor  will  the  courts  thus  interfere  at  the  suit  of  an  individual  when 
such  interference  is  sought  solely  for  the  enforcement  of  the  ordinance;  3  but 
it  is  otherwise  where  the  threatened  act  will  amount  to  a  nuisance  per  se  or 
will  result  in  special  damage  to  the  person  seeking  the  injunction.4 

XIII.  Penalties  for  Violation  —  1.  Authority  to  Provide.  —  Power  is 
usually  given  to  municipal  corporations  to  enforce  obedience  to  their 
ordinances  by  providing  for  the  imposition  of  penalties  for  their  violation.5 
It  has  been  asserted  that  such  power  exists  only  by  virtue  of  an  express 
grant,6  but  the  weight  of  authority  supports  the  more  reasonable  view  that 
the  power  to  enact  ordinances  for  particular  purposes  includes  by  necessary 
implication,  and  independently  of  any  express  grant,  the  authority  to  provide 
for  the  enforcement  of  such  ordinances  by  reasonable  and  proper  penalties 
for  violations  thereof,  for  the  power  would  otherwise  be  nugatory.7 


Maryland.  —  Baltimore  v.  Radecke,  49  Md. 
217,  33  Am.  Rep.  239;  Page  v.  Baltimore,  34 
Md.  564;  Deems  v.  Baltimore,  80  Md.  164,  45 
Am.  St.  Rep.  339;  Holland  v.  Baltimore, 
11  Md.  186. 

Missouri.  — Sylvester  Coal  Co.  ->.  St.  Louis, 
130  Mo.  323,  51  Am.  St.  Rep.  566.  See  also 
Atkinson  v.  Wykoff,  58  Mo.  App.  86. 

New  Jersey.  — See  Morris  Canal,  etc.,  Co.  v. 
Jersey  City,  12  N.  J.  Eq.  252. 

New  York.  —  Wood  v.  Brooklyn,  14  Barb. 
(N.  Y.)  425;  People  v.  New  York,  (Supm.  Ct. 
Spec.  T.)  9  Abb.  Pr.  (N.  Y.)  254;  People  v. 
New  York,  32  Barb.  (N.  Y.)  35.  See  also 
Whitney  v.  New  York,  28  Barb.  (N.  Y.)  233; 
Coykendall  v.  Hood,  36  N.  Y.  App.  Div.  558. 

Ohio. — State  v.  Newark,  57  Ohio  St.  430; 
Cincinnati  St.  R.  Co.  v.  Smith,  29  Ohio  St. 
291;  Moore  v.  Hoffman,  2  Cine.  Super.  Ct.  453. 

Texas.  —  Austin  v.  Austin  City  Cemetery 
Assoc.,  87  Tex.  330,  47  Am.  St.  Rep.  114. 

1.  No  Irreparable  Injury  Resulting  from  En- 
forcement.—  Forcheimer  v.  Mobile,  84  Ala.  126; 
Wade  v.  Nunnelly,  19  Tex.  Civ.  App.  256. 
See  also  Covkendall  v.  Hood,  36  N.  Y.  App. 
Div.  558. 

Adequate  Remedy  at  Law.  —  Dunham  v.  New 
Britain,  55  Conn.  378;  Moultrie  v.  Patterson, 
109  Ga.  370;  Poyer  Des  Plaines,  123  III.  111, 
5  Am.  St.  Rep.  494;  Field  v.  Western  Spiings, 
181  III.  186;  Scott  v.  Smith,  121  N.  Car  94. 

Invalidity  Must  Be  Established  in  a  Court  of 
Law  before  equity  will  enjoin  the  enforcement 
of  an  ordinance.  Forcheimer  v.  Mobile,  84 
Ala.  126;  Schulz  v.  Albany,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  51. 

A  Prosecution  for  Violating  an  Ordinance  Will 
Not  Be  Enjoined  on  the  ground  that  the  ordi- 
nance is  invalid,  since  this  is  available  as  a 
defense  to  such  prosecution.  Denver  v.  Beede, 
25  Colo.  172.    See  the  title  Injunctions,  vol. 

ID.  P-  37°  et  se1- 

2.  Courts  Will  Not  Enjoin  Violation  of  Ordinance. 

—  Mt.  Vernon  First  Nat.  Bank  Sarlls,  129 
Ind.  201,  28  Am.  St.  Rep.  185;  St.  Johns  v. 
McFarlan,  33  Mich.  72,  20  Am.  Rep.  671; 
Manchester  v.  Smyth,  64  N.  H.  380;  Hudson 
v.  Thorne,  7  Paige  (N.  Y.)  261;   Waupun  v. 


Moore,  34  Wis.  450,  17  Am.  Rep.  446.  And 
see  the  title  Equity,  vol.  II,  p.  195. 

3.  Finegan  v.  Allen,  46  111.  App.  553;  Mt. 
Vernon  First  Nat.  Bank  v.  Sarlls,  129  Ind.  201, 
28  Am.  St.  Rep.  185. 

4.  When  Injunction  May  Be  Granted. —  Kauf- 
man v.  Stein,  138  Ind.  49,  46  Am.  St.  Rep.  368; 
Mt.  Vernon  First  Nat.  Bank  v.  Sarlls,  129  Ind. 
201,  28  Am.  St.  Rep.  185.  See  also  cases  cited 
in  the  preceding  notes,  and  see  further  the 
title  Fire  Limits,  vol.  13,  p.  401. 

5.  Grants  of  Authority  to  Provide  Penalties  — 
Colorado.  —  Denver  City  R.  Co.  v.  Denver,  21 
Colo.  350,  52  Am.  St.  Rep.  239. 

Georgia.  —  Calhoun  v.  Little,  106  Ga.  336,  71 
Am.  St.  Rep.  254. 

Kansas.  —  Leavenworth  v.  Booth,  15  Kan. 
627;  Burlington  v.  Stockvvell,  5  Kan.  App.  569. 

Louisiana.  —  State  v.  Boneil,  42  La.  Ann. 
1110,  21  Am.  St.  Rep.  413. 

Michigan.  —  People  v.  Detroit  Citizens'  St. 
R.  Co..  116  Mich.  132. 

Nebraska.  —  /;/  re  Langslon,  55  Neb.  310. 
New  Jersey.  —  See  Philadelphia,  etc.,  R.  Co. 
v.  Briganiine,  60  N.  J.  L.  127. 

New  York.  —  New  York  v.  Hyatt,  3  E.  D. 
Smith  (N.  Y.)  156.' 

Virginia.  —  Bolton  v.  Vellines,  94  Va.  393, 
64  Am.  St.  Rep.  737. 

6.  Necessity  for  Express  Grant.  —  Suite  v. 
Bright,  38  La.  Ann.  1.  58  Am.  Rep.  155;  State 
v.  Lochte,  45  La.  Ann.  1405;  Cline  v.  Spring- 
field, io  Ohio  Dec.  389,  7  Ohio  N.  P.  626.  But 
compare  State  v.  O'Neil,  49  La.  Ann.  1 171. 

Power  Limited  by  Terms  of  Grant.  —  State  v. 
Patamia,  34  La.  Ann.  750.  See  also  Selectmen 
v.  Blackburn,  27  La.  Ann.  544;  Portland  v. 
Schmidt,  13  Oregon  17. 

7.  Implied  Power  to  Create  Penalties  —  Ala- 
bama.—  Mobile  v.  Yuille,  3  Ala.  137,  36  Am. 
Dec.  441. 

Illinois.  —  Korah  v.  Ottawa,  32  III.  121,  83 
Am.  Dec.  255. 

Michigan.  —  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  95  Mich.  456,  35  Am.  St.  Rep.  580. 

Missouri. — Tipton  v.  Norman,  72  Mo.  380; 
Ulrich  v.  St.  Louis,  112  Mo.  138,  34  Am.  St. 
Rep.  372. 
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2  Duty  to  Provide.  —  It  has  been  held  that  a  charter  provision  that  "  in 
everj  by  law,  ordinance,  or  regulation  which  the  city  council  may  pass,  it 
shall  impose  .1  penalty  for  the  violation  or  nonperformance  thereof  "  is  man- 
dators .  and  hence  an  ordinance  which  does  not  prescribe  any  penalty  for  its 
violation  is  inoperative.' 

XIV.  Civil  Liability  for  Violation.  —  The  only  liability  which  attaches 
to  the  infraction  of  an  ordinance  is  the  penalty  which  it  imposes.  The  mere 
l  tcl  thai  in  ordinance  has  been  violated  cannot  give  rise  to  any  civil  liability 
on  the  part  of  the  violator,  nor  can  an  ordinance  create  a  civil  liability  as  a 
result  of  a  violation  of  its  provisions.2  The  enactment  may,  however, 
impose  a  duty,  the  violation  of  which  will  amount  to  negligence,  and  thus  give 
h  ■  to  a  civil  liability  on  the  part  of  the  violator,  but  such  liability  is  based 
entirely  upon  the  fact  of  negligence,  and  not  upon  the  mere  violation  of  the 
ordinance.3 

XV.  Amendment — 1.  Power  to  Amend.  —  A  grant  to  a  municipality  of 

power  to  enact  ordinances  and  by-laws  upon  certain  subjects  necessarily 
includes  the  power  to  amend  existing  and  future  enactments  on  such  subjects.4 

Contractual  Ordinance.  —  Hut  an  ordinance  which  constitutes  a  contract  and 
has  been  accepted  and  acted  under  cannot  be  subsequently  amended  so  as  to 
curtail  the  rights  guaranteed  thereby.5 

2.  Form  of  Amendment.  —  It  is  frequently  provided  by  statute  that  no 
ordinance  or  section  thereof  shall  be  revised  or  amended  unless  the  new 
ordinance  contain  the  entire  ordinance  or  section  revised  or  amended,6  and 


Nebraska.  —  See  Perry  v.  State,  37  Neb.  623. 
New  Jersey.  —  Haynes  v.  Cape  May,  52  N. 
J.  L.  180. 

New  York.  —  See  People  v.  Mulholland,  82 
N.  Y.  324,  37  Am.  Rep.  568. 

Pennsylvania.  —  Kneedler  v.  Norristown, 
100  Pa.  St.  368,  45  Am.  Rep.  383. 

Wisconsin.  —  See  Miles  v.  Chamberlain,  17 
Wis.  446. 

1.  Duty  to  Provide  Penalty.  —  //;  re  O'Keefe, 
(Brooklyn  City  Ct.  Gen.  T.)  19  N.  Y.  Supp. 

676. 

2.  No  Civil  Liability  for  Violation  — Connecticut. 
—  Hartford  v.  Talcott,  48  Conn.  525,  40  Am. 
Rep.  189. 

Illinois.  —  Brinks  Chicago  City  Express  Co. 
v.  Kinnare,  168  111.  643,  affirming  67  111.  App. 
498;  Browne  v.  Siegel,  90  111.  App.  49. 

Indiana.  —  Goshen  v.  Crary,  58  Ind.  268. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Kennedy, 
2  Kan.  App.  693. 

Maryland.  —  Flynn  v.  Canton  Co.,  40  Md. 
312,  17  Am.  Rep.  603. 

Massachusetts.  —  Kirby  v.  Boylston  Market 
Assoc.,  14  Gray  (Mass.)  249,  74  Am.  Dec.  682. 

Michigan.  —  Taylor  v.  Lake  Shore,  etc.,  R. 
Co.,  45  Mich.  74,  40  Am.  Rep.  457. 

Missouri.  —  Moran  v.  Pullman  Palace  Car 
Co.,  134  Mo.  64T,  56  Am.  St.  Rep.  543;  Sanders 
v.  Southern  Electric  R.  Co.,  147  Mo.  411;  Fath 
v.  Tower  Grove,  etc..  R.  Co.,  105  Mo.  537. 

Ohio. — Vandyke  Cincinnati,  1  Disney 
(Ohio)  532. 

Pennsylvania.  —  Philadelphia,  etc.,  R.  Co. 
v.  Ervin,  89  Pa.  St.  71,  33  Am.  Rep.  726. 

Rhode  Island.  —  Heeney  v.  Sprague,  11  R.  I. 
456,  23  Am.  Rep.  502,  distinguishing  Jones  v. 
Firemen's  Fund  Ins.  Co.,  2  Daly  (N.  Y.)  307, 
and  Bell  v.  Quin.  2  Sandf.  (N.  Y.)  146. 

3.  Violation  as  Negligence  —  Illinois.  —  Max- 
well v.  Durkin,  86  111.  App.  257,  affirmed  185 
111.  546;  Chicago,  etc.,  R.  Co.  v.  Walsh,  157 


111.  672,  affirming  57  111.  App.  448.  See  also 
Brink's  Chicago  City  Express  Co.  v.  Kinnare, 
168  111.  643,  affirming  67  111.  App.  498. 

Indiana.  — 'Shirk  v.  Wabash  R.  Co.,  14  Ind. 
App.  126. 

Kansas.  —  Chicago,  etc.,  R.  Co.  v.  Kennedy, 
2  Kan.  App.  693. 

Louisiana.  — Clements  v.  Louisiana  Electric 
Light  Co.,  44  La.  Ann.  692. 

Missouri.  —  Grube  v.  Missouri  Pac.  R.  Co., 
98  Mo.  330,  14  Am.  St.  Rep.  645;  Prewitt  v. 
Missouri,  etc.,  R.  Co.,  134  Mo.  615.  See  also 
Bluedorn  v.  Missouri  Pac.  R.  Co..  108  Mo. 
439,  32  Am.  St.  Rep.  615. 

Pennsylvania.  —  See  Foote  v.  American 
Product  Co.,  195  Pa.  St.  190,  78  Am.  St.  Rep. 
806. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Pendery,  14 
Tex.  Civ.  App.  60. 

Wisconsin.  —  Smith  v.  Milwaukee  Builders', 
etc.,  Exch.,  91  Wis.  360,  51  Am.  St.  Rep.  912. 

For  a  Full  Discussion  of  this  question  see  the 
title  Negligence,  ante. 

4.  Power  to  Amend.  —  Foster  v.  Board  of 
Police  Com'rs.  102  Cal.  483,  41  Am.  St.  Rep. 
194;  Swindell  v.  State,  143  Ind.  153. 

5.  Contractual  Ordinance  Not  Amendable.  — 
Burlington  v.  Burlington  St.  R.  Co.,  49  Iowa 
144,  31  Am.  Rep.  145. 

6.  See  Cascaden  v.  Waterloo,  106  Iowa  673, 
and  cases  cited  infra,  this  section. 

Implied  Repeal.  —  Such  provisions  do  not  ap- 
ply in  the  case  of  an  ordinance  which  repeals 
another  by  reason  of  its  being  on  the  same 
subject  and  repugnant  thereto.  Des  Moines 
v.  Hillis,  55  Iowa  643. 

The  Provision  of  the  Louisiana  Constitution 
which  prohibits  the  amendment  of  laws  by 
reference  to  the  title  and  requires  that  the  act 
as  amended  shall  be  recited  in  full  does  not 
apply  to  ordinances  of  municipal  corporations. 
State  v.  Cozzens,  42  La.  Ann.  1069. 
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such  a  provision  must  be  complied  with.1  Such  a  provision,  however,  does 
not  mean  that  the  amending  ordinance  shall  set  out  the  language  of  the 
ordinance  or  section  amended  as  well  as  the  amendatory  provision,  but  is 
sufficiently  complied  with  where  the  amending  ordinance  contains  in  full  the 
ordinance  or  section  as  it  is  designed  to  read  when  amended;2  and  when 
only  one  section  of  an  ordinance  is  amended,  that  section  only,  and  not  the 
entire  ordinance,  need  be  contained  in  the  amendment.3 

Amendment  of  Ordinance  by  Resolution.  —  Ordinances  of  a  general  or  permanent 
nature  cannot  be  amended  by  resolution,  but  may  be  amended  by  ordinance 
only. 1 

3.  Amendment  Operating  as  Partial  Repeal.  —  Where  an  ordinance  amending 
a  former  ordinance  or  a  section  thereof  provides  that  it  shall  "  read  as  fol- 
lows," the  ordinance  or  section  as  thus  amended  becomes  for  all  future  pur- 
poses the  entire  enactment,  and  anything  which  was  in  the  original  ordinance 
or  section  but  is  omitted  from  it  as  amended  is  repealed.5 

4.  Amendment  of  Invalid  Ordinance.  —  An  ordinance  professedly  passed  as 
an  amendment  to  previous  ordinances  which  never  took  effect  is  void  and  can- 
not be  sustained  as  an  independent  subsisting  enactment  where  it  is  manifest 
that  the  common  council  would  never  have  adopted  it  except  on  the  assump- 
tion that  the  ordinances  which  it  attempted  to  amend  were  in  force.6  But 
the  subsequent  amendment  of  an  unconstitutional  portion  of  an  otherwise 
valid  ordinance  is  a  valid  amendment.7 

XVI.  Re-enactment.  —  Where  the  general  ordinances  of  a  city  are  revised 
and  consolidated  for  publication  in  book  form  and  thus  adopted  and  re-enacted, 
the  effect  of  the  re-enactment  of  an  ordinance  in  substantially  the  same 
language  without  any  -words  of  repeal  or  any  clause  saving  pending  prosecu- 
tions thereunder  is  to  continue  uninterruptedly  in  force  the  provisions  of  the 
original  ordinance,  and  a  prosecution  pending  at  the  time  of  the  re-enactment 
is  not  abated  or  in  any  wise  affected.8 

XVII.  ANNULMENT  —  1.  Terminology.  —  The  act  of  the  state  legislature  in 
destroying  the  force  and  effect  of  an  ordinance  has  been  frequently  spoken 
of  as  a  "repeal,"  but  this  term  is  inaccurate,  as  in  its  true  meaning  it  neces- 
sarily involves  the  idea  of  action  by  the  same  body  which  originally  adopted 
the  enactment  abrogated.  The  term  "annulment"  more  accurately  designates 
such  action  by  the  legislature. 

2.  Effect  of  Change  in  Charter  or  Statute. — An  amendment  of  the  charter 
of  a  municipality,  or  a  repeal  or  amendment  of  the  statute,  under  which 
ordinances  were  passed  does  not  affect  existing  ordinances  which  are  not 
inconsistent  with  the  new  statute,  and  indeed  such  statutes  usually  contain 
some  saving  clause  to  that  effect.9  But  those  municipal  enactments  which 
are  inconsistent  with  the  new  statutory  provisions  are  of  course  abrogated.10 

1.  Requirement  MustjBe  Complied  With.  —  Cas-  also  O'Neil  Tyler,  3  N.  Dak.  47;  In  re 
caden  v.  Waterloo,  106  Iowa  673.  O'Keefc,  (Brooklyn  City  Ct.  Gen.  T.)  19  N.  Y. 

2.  Setting  Out  Ordinance  or  Section  as  Amended      Supp.  676. 

Sufficient.  —  Larkin  v.  Burlington,  etc.,  R.  Co.,         7.  State  v.  Kantler,  33  Minn.  69. 

85  Iowa  492;  Pentecost  v.  Stiles,  5  Okla.  500.  8.  Effect  of  Re-enactment.  —  Junction  City  v, 

3.  Entire  Ordinance  Need  Not  Be  Set  Out. —      Webb,  44  Kan.  71. 

Decorah  v.  Dunstan,  38  Iowa  96.  9.  Existing  Ordinances  Not  Annulled.  —  Allen 

4.  Ordinance  Cannot  Be  Amended  by  Resolution.  v.  Davenport,  107  Iowa  90;  United  R.,  etc., 
—  Chicago,  etc.,  R.  Co.  v.  Chicago,  174  III.  ("o.  <>.  Hayes,  92  Md.  490;  Ruell  -•.  Alpena, 
439;  Cascaden  v.  Waterloo,  106  Iowa  673.  See  108  Mich.  290;  Moneti  v.  Beaty,  79  Mo.  App. 
also  Bills  v.  Goshen,  117  Ind.  22r;  Swindell  315,  2  Mo.  App.  Rep.  416;  In  re  Hall,  10  Neb. 
v.  State,  143  Ind.  153;  State  v.  Swindell,  146  537;  Garey  r.  Galveston,  42  Tex.  627;  Spokane 
Ind.  527,  58  Am.  St.  Rep.  375.  v.  Williams,  6  Wash.  376.    See  also  Waring 

5.  Amendment  as  Partial  Repeal.  —  Jackson-  v.  Mobile,  24  Ala.  701;  Pensacola  v.  Sullivan, 
ville  v.  Ledwith,  26  Fla.  163,23  Am.  St.  Rep.  23  Fla.  1;  Erie  Academy  7\  Erie,  31  Pa.  St.  515. 
558;  Ashland  Water  Co.  v.  Ashland  Count'-,  10.  Ordinances  Inconsistent  with  New  Statute 
87  Wis.  209.  See  also  State  v.  Enger,  81  Abrogated. —  Wethington  v.  Owensboro,  (Ky. 
Minn.  399.  1899)  53  S.  W.  Rep.  644;  People  v.  Brill,  120 

6.  Schwartz  v.  Oshkosh,  55  Wis.  490.    See  Mich.  42. 
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3.  Effect  of  Passage  of  State  Law  on  Subject.  —  As  a  general  rule,  the  passage 
ol  a  state  law  upon  a  certain  subject  docs  not  abrogate  pre-existing  ordinances 
of  municipalities  upon  the  same  subject,1  unless  they  are  inconsistent  with 
tin-  statute.2 

XVIII.  Repeal  —  1.  Power  to  Repeal.  —  It  is  undoubtedly  within  the  gen- 
eral pow  ers  of  the  legislative  body  of  a  municipality  to  repeal  any  ordinance 
which  it  may  have  previously  enacted;3  but  this  power  cannot  be  exercised 
where  the  ordinance  to  be  repealed  is  of  such  a  contractual  nature  that  the 
repeal  would  operate  as  an  impairment  of  the  obligation  of  the  contract,4  nor 
can  it  be  so  exercised  as  to  interfere  with  vested  rights  which  have  been 
acquired  under  the  ordinance  which  it  is  sought  to  repeal.5 


0.  11.  Inconsistent  Portions  of  Ordinance  Abro- 
gated. —  Quinctte  v.  St.  Louis,  76  Mo.  402. 

1.  Pre-existing  Ordinances  Not  Abrogated.  — 

Stale  v.  Labalut,  39  La.  Ann.  513;  New  York 
v.  Hyatt,  3  E.  D.  Smith  (N.  Y. )  156  See  also 
Bri/.zolari  v.  State,  37  Ark.  364.  And  see 
supra,  this  title,  Authority  to  Enact — Subjects 
of  Municipal  Legislation  —  Subjects  Covered  by 
Stale  Legislation . 

Contra  — Suuthport  v.  Ogden,  23  Conn.  128; 
State  v.  Langsion,  83  N.  Car.  692.  See  also 
Strauss  v.  Waycross,  97  Ga.  475. 

2.  Ordinances  Inconsistent  with  Statute  Abro- 
gated. —  Wethington  v.  Owensboro,  (Ky.  1899; 
53  S.  \V.  Rep.  644;  People  v.  Furman,  B5  Mich. 
110;  Mulcahy  v.  Newark,  57  N.  J.  L.  513; 
Elizabeth  v.  Dunning,  58  N.  J.  L.  554;  New 
York  v.  Hyatt,  3  E.  D.  Smith  (N.  Y.)  156;  Com. 
v.  Gillam,  8  S.  &  R.  (Pa.)  50.  See  also  New 
York  v.  Tucker,  1  Daly  (N.  Y.)  107. 

Only  Inconsistent  Portion  Abrogated.  —  Duryee 
v.  New  York,  96  N.  Y.  477. 

3.  General  Power  to  Repeal  —  England.  —  Rex 
v.  Ashwell,  12  East  22;  Rex  v.  Bird,  13  East 
367. 

Canada.  —  In  re  Great  Wesiern  R.  Co.,  23  U. 
C.  C.  P.  28. 

United  States.  —  Bloomer  v.  Stolley,  5  Mc- 
Lean (U.  S.)  158. 

Delaware.  —  Rice  v.  Foster,  4  Harr.  (Del.) 
479- 

Florida. — Greeley  v.  Jacksonville,  17  Fla. 
174. 

Illinois.  —  Du  Quoin  First  Nat.  Bank  v. 
Keith,  84  111.  App.  103,  affirming  183  111.  475. 

Indiana.  —  Swindell  v.  State,  143  Ind.  153; 
Welch  v.  Bowen,  103  Ind.  256. 

Iowa. —  Santo  v.  State,  2  Iowa  165,  63  Am. 
Dec.  487. 

Maryland.  —  Robinson  v.  Baltimore,  93  Md. 
208. 

Missouri.  —  Barber  Asphalt  Paving  Co.  v. 
Ullman,  137  Mo.  543;  Kansas  City  v.  White, 
69  Mo.  26. 

Nebraska.  —  In  re  Hall,  10  Neb.  537. 

New  Jersey.  —  Hudson  Telephone  Co.  v.  Jer- 
sey City,  49  N.  J.  L.  303,  60  Am.  Rep.  619. 

New  York.  —  Ashlon  v.  Rochester,  60  Hun 
(N.  Y.)  372;  Chenango  Bank  v.  Brown,  26  N. 
Y.  467. 

Pennsylvania.  —  Philadelphia  v.  Bowman, 
175  Pa.  St.  91.  38  W.  N.  C.  (Pa.)  143. 

Where  the  Right  to  Repeal  an  Ordinance  Is 
Reserved  by  the  terms  thereof,  a  court  will  not 
subsequently  pass  upon  the  propriety  of  a  re- 
peal, for  the  power  to  repeal  does  not  depend 
either  upon  the  necessity  for  it  or  upon  the 
soundness  of  the    reasons   assigned    for  it. 


Southern  Bell  Telephone,  etc.,  Co.  v.  Rich- 
mond, 98  Fed.  Rep.  671,  affirmed  (C.  C.  A.)  103 
Fed.  Rep.  31. 

Repeal  Before  Taking  Effect.  —  Gormley  v. 
Day,  114  111.  185. 

An  Ordinance  Containing  a  Grant  may  be  re- 
voked or  repealed  before  it  has  been  accepted. 
East  St.  Louis  Union  R.  Co.  v.  East  St.  Louis, 
39  111.  App,  398;  Waukesha  Hygeia  Mineral 
Spring  Co.  v.  Waukesha,  83  Wis.  475. 

4.  Impairment  of  Obligation  of  Contract.  —  Bal- 
timore v.  Baltimore  Trust,  etc.,  Co.,  166  U.  S. 
673,  64  Fed.  Rep.  153;  Metropolitan  Gas  Co. 
v.  Hyde  Park,  27  111.  App.  361;  New  Orleans 
v.  Great  Southern  Telephone,  etc.,  Co.,  40  La. 
Ann.  41,  8  Am.  St.  Rep.  502;  New  Orleans  El. 
R.  Co.  v.  New  Orleans,  39  La.  Ann.  127;  State 
v.  Laclede  Gaslight  Co.,  102  Mo.  472,  22  Am. 
St.  Rep.  789;  Ashland  v.  Wheeler,  88  Wis. 
607.  See  also  Mobile  v.  Louisville,  etc.,  R. 
Co.,  84  Ala.  115,  5  Am.  St.  Rep.  342.  And  see 
the  title  Impairment  of  Obligation  of  Con- 
tracts, vol.  15,  p.  1030. 

When  Ordinance  Amounts  to  Contract.  —  War- 
sop  v.  Hastings,  22  Minn.  437;  Bassett  v.  El 
Paso,  88  Tex.  168. 

An  Injunction  Cannot  Issue  to  Restrain  the 
Mayor  from  considering  and  approving  an 
ordinance  purporting  to  repeal  a  previous 
ordinance  and  contract  under  it.  New  Orleans 
El.  R.  Co.  v.  New  Orleans,  39  La.  Ann. 
127. 

Cases  Denying  Right  of  City  Council  to  Pass 

Irrevocable  Ordinance.  —  Goszler  Georgetown, 
6  Wheat.  (U.  S.)  593;  State  v.  Graves,  19  Md. 
351.  See  also  Chicago  v.  Rumpff,  45  111.  90, 
92  Am.  Dec.  196. 

5.  Vested  Rights — England.  —  Rex  v.  Bird, 
13  East  367;  Rex  v.  Ashwell,  12  East  22;  New- 
ling  v.  Francis,  3  T.  R.  198. 

Canada.  —  In  re  Great  Western  R.  Co.,  23  U. 
C.  C.  P.  28;  Cunningham  v.  Almonte,  21  U. 
C  C.  P.  459- 

United  States. — Louisiana  v.  Police  Jury,  ill 
U.  S.  716;  Chicago,  etc.,  R.  Co.  v.  Minnesota 
Cent.  R.  Co.,  14  Fed.  Rep.  525;  Louisiana  v. 
Pilsbury,  105  U.  S.  278. 

Arkansas.  —  Reiff  v.  Conner,  10  Ark.  241. 

Georgia.  —  Rome  v.  Lumpkin,  5  Ga.  447. 

Illinois.  —  Baldwin  v.  Smith,  82  111.  162; 
Gormley  v.  Day,  114  111.  185;  People  v.  Chi- 
cago West  Div.  R.  Co.,  18  111.  App.  125;  Quincy 
v.  Bull,  106  111.  337. 

Indiana.  —  Swindell  v.  State,  143  Ind.  153; 
Terre  Haute  v.  Lake,  43  Ind.  480. 

Iowa.  —  Des  Moines  v.  Chicago,  etc.,  R.  Co., 
41  Iowa  569;  Burlington  v.  Burlington  St.  R. 
Co.,  49  Iowa  144,  31  Am.  Rep.  145. 
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Partial  Repeal.  —  An  ordinance  may  be  repealed  as  to  a  part  only,  while  the 
remainder  is  left  in  full  force.1 

2.  Form  of  Repeal.  —  The  act  which  repeals  a  law  must  be  of  equal  dignity 
with  the  act  which  establishes  it;  hence  an  ordinance  can  be  repealed  only 
by  another  ordinance,  and  not  by  a  resolution  8  or  motion.3 

Repeal  by  Implication.  —  An  ordinance  is  repealed  by  implication  when  another 
ordinance  inconsistent  therewith  is  subsequently  passed.4 

But  Repeals  by  Implication  Are  Not  Favored  by  Law,  and  before  an  ordinance  will  be 
held  to  be  so  repealed  its  provisions  must  clearly  appear  to  be  inconsistent 
with  those  of  the  subsequent  ordinance,  for  if  effect  can  be  given  to  both  this 
will  be  done.5 

3.  Effect  of  Repeal.  —  The  legislative  body  of  a  city  may,  in  repealing  an 
ordinance,  provide  that  the  repeal  shall  not  affect  pending  prosecutions  there- 
under, or  offenses  committed,  or  fines,  penalties,  or  forfeitures  incurred  prior 
thereto,0  but  in  the  absence  of  some  such  provision  the  repeal  will  operate  to 
stop  all  pending  prosecutions  and  discharge  the  defendants  therein,  and,  in 
short,  will  exonerate  all  persons  from  liability  for  violations,  and  they  cannot 
be  thereafter  made  liable  for  the  same  offense.7 

4.  Burden  of  Proof.  —  Where  the  defendant  in  a  prosecution  for  violation 

Michigan. — Grand  Rapids  v.  Norman,  no 
Mich.  544;  DeLano  v.  Doyle,  120  Mich.  258. 
Nebraska.  —  Exp.  Wolf,  14  Neb.  24. 
New  Jersey.  —  Von  Dei  Leilh  v.  State,  60  N. 
J.  L.  46,  590;  Burlington  v.  Estlow,  43  N.  J. 
L.  13. 

Pennsylvania.  —  Com.  v.  Lebanon,  7  Pa. 
Dist.  163. 

Tennessee.  —  Schmalziied  v.  White,  97  Ten n. 

36. 

West  Virginia. —  Knight  v.  V\  est  Union,  45 
W.  Va.  194. 

This  Rule  Does  Not  Apply  in  the  case  of  suc- 
cessive ordinances  ordering  the  improvement 
of  different  streets  where  the  cost  of  al!  the 
improvements  directed  exceeds  the  amount 
available  for  the  purpose  of  street  improve- 
ments.   Smvrk  v.  Sharp,  82  Md.  97. 

5.  Repeal  by  Implication  Not  Favored  —  Ala- 
bama.—  Goldsmith  v.  H  untsville,  t2o  Ala.  r82. 

Illinois.  —  People  v.  Harrison,  185  111.  307; 
People  v.  Mount,  186  111.  560,  affirming  87  III. 
App.  194;  Thompson  v.  Highland  Park,  107 
111.  265. 

Kansas.  —  Franklin  -■.  Westfall,  27  Kan.  619. 
Michigan.  —  DeLano  v.  Doyle.  120  Mich.  258. 
Minnesota. — State  v.  Crummey,    17  Minn. 
72. 

Missouri.  —  Ruschenberg  Southern  Elec- 
tric R.  Co.,  161  Mo.  70. 

Nebraska.  —  Ex  p.  Wolf,  14  Neb.  24. 
New  York.  —  New  York  v.  Woo;!,  15  Daly 
(N.  Y.)  341;  Martineau  -•.  Rochester  R.  Co.,  Sr 
Hun  (N    Y.)  263;  New  York  v.  Hyatt,  3  E.  D. 
Smith  (N.  Y.)  156. 

Pennsylvania.  —  Erie  v.  Griswold,  184  Pa. 
St.  435- 

Rhode  Island.  —  Providence  v.  Union  R.  Co.. 
12  R.  I.  473. 

6.  Saving  Clause. —  Kansas  City  v.  While,  69 

Mo.  26. 

7.  Effect. —  Naylor  v.  Galesburg,  56  111.  285; 
Day  v.  Clinton,  6  111.  App.  476;  Kansas  City 
v.  Clark,  68  Mo.  588;  Earnhart  v.  Lebanon,  3 
Ohio  Cir.  Dec.  282,  5  Ohio  Cir.  Ct  578;  Ruth- 
erford v.  Swink,  96  Tenn.  564.  See  also  Den- 
ning v.  Yount,  62  Kan.  217,  affirming  9  Kan. 
App.  708. 


Louisiana .  —  Missouri,  etc.,  Trust  Co.  v. 
Smart,  51  La.  Ann.  416. 

Maine  —  Bigelow  v.  Hillman,  37  Me.  52. 

Maryland. — State  v.  Graves,  19  Md.  351. 

Massachusetts. —  Pond  v.  Negus,  3  Mass.  230, 
3  Am.  Dec.  131. 

New  Jersey.  —  Hudson  Telephone  Co.  v.  Jer- 
sey City,  49  N.  J.  L.  303,  60  Am.  Rep.  619; 
Cape  May,  etc.,  R.  Co.  v.  Cape  May,  35  N.  J. 
Eq.  419- 

New  York. — People  v.  O'Brien,  in  N.  Y. 
1,  7  Am.  St.  Rep.  684. 

Ohio.  — State  v.  Pinto,  7  Ohio  St.  355. 

Pennsylvania.  —  Erie  v.  Paskett,  14  Pa. 
Super.  Ct.  400;  Road  in  Augusta  Tp.,  17  Pa. 
St.  75- 

South  Carolina.  —  Charleston  v.  Went  worth 
Si.  Baptist  Church,  4  Strobh.  L.  (S.  Car.)  306. 
Vermont. — Stoddard  v.  Gilman,  22  Vt.  568. 

1.  Partial  Repeal. —  Noonan  v.  People,  183 
111.  52;  Pardridge  v.  Hyde  Park,  131  111.  537; 
Hyde  Park  v.  Corwith,  122  III.  441. 

2.  Ordinance  Cannot  Be  Repealed  by  Resolution 

—  Illinois. —  Chicago,  etc.,  R.  Co.  v.  Chicago, 
174  111.  439;  Hibbard  v.  Chicago,  173  111.  91; 
Backhaus  v.  People,  87  111.  App.  173;  People 
v.  Mount,  87  III.  App.  194,  affirmed  186  111.  560. 

Iowa. — Cascaden  v.  Waterloo,  106  Iowa  673; 
Ryce  v.  Osage,  88  Iowa  558. 

Alissouti. — See  State  v.  Cowgill,  etc.,  Milling 
Co.,  156  Mo.  620. 

Texas. — San  Antonio  -'.  Micklejohn,  89 
Tex.  79. 

3.  Motion.  -Ordinances  cannot  be  repealed 
upon  a  mere  verbal  and  general  motion  to  that 
effect,  without  any  reference  whatever  to  the 
title,  number,  or  date  of  passage  of  the  or- 
dinance or  ordinances,  repeal  of  which  is  in- 
tended. Swindell  v.  Slate,  143  Ind.  153;  State 
v.  Swindell,  146  Ind.  527,  58  Am.  St.  Rep.  375. 

4.  Repeal  by  Implication— District  0/  Columbia. 

—  Stevens  v.  Stoutcnburgh,  8  App.  Cas.  (D. 

C.)  513.. 

Illinois.  —  Booth  v.  Carthage,  67  111.  102; 
Cook,  etc.,  Co.  v.  Sanitary  Dist.,  177  III.  599; 
Holdorn  v.  Chicago,  169  III  109. 

Iowa.  —  Des  Moines  v.  Hillis,  55  Iowa  643; 
Decorah  v.  Dunstan,  38  Iowa  96. 
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of  municipal  ordinances  objects  to  the  introduction  of  a  certain  ordinance  in 
evidence  in  support  of  the  prosecution,  on  the  ground  that  it  has  been 
repealed,  the  burden  is  upon  him  to  show  that  the  ordinance  so  introduced, 
which  is  prima  facie  valid  and  existing,  has  been  repealed  or  is  not  in 
operation. 1 

5.  Repeal  of  Repealing  Ordinance.  —  The  repeal  of  an  ordinance  is  rendered 
inoperative  by  the  subsequent  repeal  of  the  ordinance  by  which  it  was 
effected,  and  thereafter  the  original  ordinance  continues  in  full  force  and 
effect.3  Hit  such  revival  operates  only  from  the  date  of  the  repeal  of  the 
rep  :aling  ordinance,  and  no  retroactive  effect  is  thereby  given  to  the  original 
ordinance.3 

XIX.  Evidence.  —  The  statutes  very  generally  provide  some  method  by 
which  the  existence  of  an  ordinance  may  be  shown,4  but  such  provisions  have 
been  held  not  to  exclude  common-law  methods  of  proof.5 

The  Usual  Methods  of  proving  the  existence  of  an  ordinance  are  the  produc- 
tion of  the  original  ordinance  itself  6  or  of  a  properly  certified  and  authenti- 
cated copy  thereof,7  or  the  production  of  the  record  books  in  which  such 
ordinances  are  recorded  8  or  the  journal  of  the  city  council  in  which  the 
ordinance  appears,9  or  the  production  of  a  book  or  pamphlet  published  by 
the  authority  of  the  city  and  purporting  to  contain  its  properly  enacted 
ordinances  among  which  appears  the  ordinance  in  question.10 


Repeal    Pending   Appeal  from    Conviction.  — 

Spears  v.  Modoc  County,  ioi  Cal.  303. 

The  Kentucky  Statute  providing  that  "no  new 
law  shall  be  construed  to  repeal  a  former  law 
as  to  any  offense  committed  against  the  former 
law,"  save  that  if  the  penalty  be  militated  by 
any  provision  of  the  new  law  such  provision 
may  be  applied  to  any  j udgment  pronounced 
after  it  takes  effect,  applies  to  municipal 
ordinances  as  well  as  to  statutes.  Baker  v. 
Lexington,  (Kv.  1899)  53  S.  W.  Rep.  16. 

1.  Burden  of  Proof.  —  Hanna  v.  Kankakee,  34 
111.  App.  186. 

2.  Repeal  of  Repealing  Ordinance.  —  New  York 
v.  Broadway,  etc.,  R.  Co.,  97  Nf.  Y.  275; 
Ruthsrford  v.  Swink,  96  Tenn.  564.  See  also 
People  v.  Davis,  61  Barb.  (N.  Y.)  456;  Van 
Denburgh  v.  Greenbush.  66  N.  Y.  1. 

3.  No  Retroactive  Effect. —  Rutherford  v. 
Swink,  96  Tenn.  564. 

4.  Statutory  Methods.  —  Johnson  v.  Finley, 
54  Neb.  733- 

5.  Statutory  Methods  Not  Exclusive. — Birming- 
ham v.  Tayloe,  105  Ala.  170;  Metropolian  St. 
R.  Co.  v.  Johnson,  90  Ga.  500;  Johnson  v. 
Finley,  54  Neb.  733. 

6.  Original  Ordinance.  —  Eichenlaub  v.  St. 
Joseph,  113  Mo.  395;  Johnson  v.  Finley,  54 
Neb.  733. 

7.  Certified  Copy — Georgia. — Metropolitan  St. 
R.  Co.  v.  Johnson,  90  Ga.  500;  Western,  etc., 
R.  Co.  v.  Hix,  104  Ga.  n. 

Illinois.  —  McChesney  v.  Chicago,  159  111. 
223;  Lindsay  v.  Chicago,  115  111.  120;  Terre 
Hiute,  etc.,  R.  Co.  v.  Voelker,  129  111.  540, 
affirming  31  III.  App.  314;  Chicago  v.  English, 
80  III.  App.  163. 

Iowa.  —  Bayard  v.  Baker,  76  Iowa  220. 

Nebraska.  —  Union  Pac.  R.  Co.  v.  Montgom- 
ery, 49  Neb.  429;  Johnson  v.  Finley,  54  Neb. 
733- 

New  York.  —  People  v.  Wilson,  (Supm.  Ct. 
Gen.  T.)  16  N.  Y.  Supp.  583. 

8.  Records  —  California.  —  Merced  County  v. 
Fleming,  1 1 1  Cal.  46. 


Colorado.  —  Greeley  v.  Hamman,  17  Colo.  30. 
Georgia.  —  Western,  etc.,  R.  Co.  v.  Hix,  104 
Ga.  n;  Metropolitan  ift.  R.  Co.  v.  Johnson,  90 

Ga.  500. 

Illinois.  —  Barr7'.  Auburn,  89  111.  361 ;  Boyer 
v.  Yates  City,  47  111.  App.  115. 

Iowa.  —  Ottumwa  v.  Schaub,  52  Iowa  515. 

Missouri.  —  Tipton  v.  Norman,  72  Mo.  380; 
Rockville  v.  Merchant,  60  Mo.  App.  365,  1  Mo. 
App.  Rep.  84. 

Ohio.  — Toledo  Consol.  St.  R.  Co.  v.  Toledo 
Electric  St.  R.  Co.,  3  OhioCir.  Dec.  493,  6  Ohio 
Cir.  Ct.  362. 

Pennsylvania.  —  Grier  v.  Homestead,  6  Pa. 
Super.  Ct.  542,  42  W.  N.  C.  (Pa.)  18,  28  Pittsb. 
Leg.  J.  N.  S.  (Pa)  361;  Ridley  Park  v.  Citi- 
zen's Electric  Light,  etc.,  Co.,  9  Pa.  Super  Ct. 
615,  7  Del.  Co.  Rep.  (Pa.)  395;  Lansdowne  v. 
Citizen's  Electric  Light,  etc.,  Co.,  9  Pa.  Super. 
Ct.  620,  7  Del.  Co.  Rep.  (Pa.)  399;  Lansdowne 
v.  Delaware  County,  etc.,  Electric  R.  Co.,  9  Pa. 
Super.  Ct.  621,  7  Del.  Co.  Rep.  (Pa.)  398. 

Tennessee.  —  Rutherford  v.  Swink,  90  Tenn. 
152. 

9.  Journal  of  City  Council.  —  Columbus  v. 
Ogletree,  102  Ga.  293;  Billings  v.  Dunnaway, 
54  Mo.  App.  I;  Clarence  v.  Patrick,  54  Mo. 
App.  462;  Kennedy  v.  Newman,  1  Sandf.  (N. 
Y.)  187.  See  also  Johnson  v.  Finley,  54  Net. 
733- 

Recital  in  Journal  Insufficient  to  Show  Adop- 
tion of  Resolution.—  State  v.  Curry,  134  Ind.  133. 

10.  Published  Copy — Alabama. — Birmingham 

v.  Tayloe,  105  Ala.  170. 

Arkansas.  —  Arkadelphia  Lumber  Co.  v. 
Arkadelphia,  56  Ark.  370. 

Illinois.  —  Lindsay  v.  Chicago,  115  111.  120; 
McGregor  v.  Lovington,  48  111.  App.  202; 
Bethatlo  v.  Conley,  9  111.  App.  339;  Wapella 
v.  Davis,  39  111.  App.  592;  Chicago,  etc.,  R. 
Co.  v.  Thorson,  68  111.  App.  288;  Chicago,  etc., 
R.  Co.  v.  Winters,  65  111.  App.  435. 

Iowa. — Allen  v.  Davenport,  107  Iowa  go. 

Kansas.  —  Missouri  Pac.  R.  Co.  v.  Chick,  6 
Kan.  App.  481. 
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ORDINARY  —  ORDINARILY.  (See 

—  Ordinary  is  defined  as  common 
recurring.1    "Ordinarily"  in  a  penal 

Minnesota.  —  Holly  v.  Bennett,  46  Minn.  386. 

Missouri.  —  St.  Louis  v.  Fosier,  52  Mo.  513; 
Tarkio  v.  Cook,  120  Mo.  1,  41  Am.  St.  Rep. 
678;'Canion  v.  Ligon,  71  Mo.  App.  407. 

Nebraska.  —  Johnson  v.  Finley,  54  Neb.  733. 

Texas.  —  Ex  p.  Canto,  21  Tex.  App.  61,  57 
Am.  Rep.  609;  Starks  v.  State,  38  Tex.  Crim. 
233 

Book  Must  Be  Published  by  Authority  of  City.  — 

Louisville,  eic,  R.  Co.  v.  Faichen,  167  111.  204. 

Parol  Evidence  that  a  book  purporting  to  con- 
tain the  published  ordinances  of  a  city  was 
published  by  its  authority  does  not  render  such 
book  admissible.  Western,  etc.,  R.  Co.  v. 
Hix,  104  Ga.  11. 

1.  Ordinary.  —  O'Donnell  v.  Sweeney,  5  Ala. 
470;  Tucker  v.  West,  29  Ark.  390;  Hine  v. 
Wooding,  37  Conn.  126;  Chicago,  etc.,  R.  Co. 
v.  House,  172  111.  605:  Bell  v.  Yates,  33  Barb. 
(N.  Y.)  629;  Crenshaw  v.  Slate  River  Co.,  6 
Rand.  (Va.)  263. 

Ordinary  Accounts.  —  Within  a  rule  allowing  a 
summary  order  for  an  ordinary  account  it  was 
held  that  a  claim  against  an  executor  for  an 
account  on  the  ground  of  wilful  default  was 
not  a  case  of  ordinary  account.  In  re  Bowen, 
20 Ch.  D.  538;  51  L.  J.  Ch.  825,47  L.  T.  N.  S.  114. 

Ordinary  Agricultural  Crop.  —  Lands  adapted 
to  the  growth  of  fruits  are  agricultural  lands, 
and  may  be  enteted  as  such,  fruit  being  an 
"  ordinary  agricultural  crop,"  as  that  phrase 
is  used  in  Pol.  Code  Cal.,  §  3495.  prescribing 
the  tests  of  lands  which  may  be  entered  as 
agricultural.    Reeves  v.  Hyde,  77  Cal.  398. 

Ordinary  Beneficiaries.  —  See  Videan  v.  West- 
ovet.  29  Ont.  5,  18  Can.  L.  T.  17. 

Ordinary  Business.  (See  also  Business,  vol. 
5,  p.  71.)  —  The  ordinary  business  of  a  cor- 
poration includes  all  those  affairs  in  which  it 
is  authorized  by  its  chatter  to  engage.  Burden 
v.  Burden,  8  N.  Y.  App.  Div.  177.  See  also 
Hoyt  v.  Shelden,  3  Bosw.  (N.  Y.)  290;  Hoyt  v. 
Thompson,  19  N.  Y.  216. 

An  exemption  from  turnpike  tolls  of  any 
person  traveling  upon  the  "  ordinary  domestic 
business  of  family  concerns  "  does  not  extend 
to  the  case  of  physicians  going  to  visit  their 
patients,  Centre  Turnpike  Co.  v.  Smith,  12  Vt. 
212;  or  to  a  person  carrying  materials  for  the 
repair  of  buildings  upon  a  farm  six  tniles  dis- 
tant from  his  own  residence,  anj  in  the  occu- 
pation of  a  tenant.  Green  Mountain  Turnpike 
Co.  v.  Hemmingway,  2  Vt.  512. 

And  such  an  exemption  does  not  include  an 
individual  passing  to  another  town  from  that 
in  which  he  resided,  in  order  to  purchase  lum- 
ber for  his  own  use,  it  not  appearing  that  he 
went  to  a  mill.  Second  Turnpike  Road  v. 
Tavlor.  6  N.  H.  499. 

Ordinary  Calling  -  Sunday  Laws.  —  See  the 
title  SUNDAY. 

Ordinary  Care,  Negligence,  Skill,  Prudence,  Etc. 

—  See  the  titles  BAILMENTS,  vol.  3,  p.  732; 
Negligence,  ante,  p.  455;  and  the  references 
there  given. 

Ordinary  Cattle.  (See  also  the  title  Fences, 
vol.  12,  p.  1038.)  —  A  statute  provided  that 
fences  should  be  strong  enough  to  keep  out 
ordinary  cattle.    In  an  action  for  failure  to 


also  Extraordinary,  vol.  12,  p.  609.) 

usual;  established;  regular;  often 
statute  has  been  defined  as  meaning 

fence  sufficiently  the  trial  court  refused  to 
define  the  meaning  of  "  ordinary  cattle." 
The  appellate  court  said:  "  We  think  any  at- 
tempted definition  of  this  term  would  have  had 
a  greater  tendency  to  confuse  than  enlighten 
an  ordinary  jury."  Clarendon  Land,  etc., 
Co.  v.  McClelland,  (Tex.  Civ.  App.  1895)  31  S. 
W.  Rep.  1089. 

Ordinary  Course  of  Business.  (See  also  the  title 
Bills  of  Exchange  and  Promissory  Notes, 
vol.  4,  pp.  282,  310.)  —  "These  words  are 
usually  defined  to  mean  '  according  to  the 
usages  and  customs  of  commercial  transac- 
tions.' '*  Kellogg  v.  Curtis,  69  Me.  214,  quoted 
in  Christianson  j'.  Farmers'  Warehouse  Assoc., 

5  N.  Dak.  449. 

As  to  the  phrase  "  transfers  of  goods  in  the 
ordinary  course  of  business,"  in  the  English 
Bills  of  Sale  Act  1S78,  §  4,  see  In  re  Hall,  14 
Q.  B.  D.  386;  In  re  Cunningham,  28  Ch.  D. 
682;  Kemp  v.  Wanklyn,  (1894)  1  Q.  B.  265, 
585;  Childs  Cox.  20  Q.  B.  D.  290;  Lewis  v. 
Evans,  L.  R.  10  C.  P.  297;  Hudson  v.  Louth. 

6  L.  R.  Ir.  69;  Doogan  v.  Colquhoun,  20  L. 
R.  I".  361. 

Ordinary  Course  of  Practice  —  Judgment  by  De- 
fault.—  Hart  v.  Nixon,  25  La.  Ann.  136. 

Ordinary  Course  of  Things. —  Damage  is  the 
natural  and  reasonable  result  of  a  person's  act 
if  it  is  such  a  consequence  as  "  in  the  ordinary 
course  of  things  "  would  flow  from  the  act. 
Reasonable  human  conduct  is  part  of  the 
"  ordinary  course  of  things,"  that  expression 
including  at  least  "  the  reasonable  conduct  of 
those  who  have  sustained  the  damage  in  the 
endeavor  to  save  themselves  from  further 
loss."    The  City  of  Lincoln,  59  L.  J.  P.  1. 

Ordinary  Expenses  —  Municipal  Corporations. 
(See  also  Expense,  vol.  12,  p.  396,  note;  Ex- 
traordinary, vol.  12,  p.  609;  and  see  gen- 
erally the  title  MUNICIPAL  Corporations,  vol. 
20,  p.  1123.)  —  The  words  "ordinary  ex- 
penses," as  applied  to  a  state  or  municipality, 
are  synonymous  with  "annual  expenses." 
Walker  v.  State.  12  S.  Car.  280. 

In  Mills  v.  Richland  Tp.,  72  Mich.  106,  it 
was  said:  "  What  shall  be  deemid  as  the 
ordinary  expenses  of  a  township  is  a  question 
which  has  never  received  any  very  satisfactory 
answer,  and  it  would  be  difficult  to  glean  one 
from  what  has  been  said  in  this  court.  I 
think,  however,  it  may  well  be  said  the  answer 
can  never  include  less  than  the  necessary  ex- 
penses incurred  in  administering  the  govern- 
ment of  the  township,  under  the  statutes 
creating  it  and  telating  thereto,  in  such  man- 
ner as  will  best  promote  the  convenience, 
peace,  health,  prosperity,  and  happiness  of  the 
people  residing  therein." 

The  plaintiff,  in  December,  i860,  entered  into 
a  contract  under  seal  with  the  corporation  of  a 
city,  to  construct  a  main  drain  and  macadamize 
a  street,  to  be  completed  by  the  first  of  August. 
Having  done  ihe  work,  lie  sued  for  payment, 
and  the  jury  found  that  there  was  no  by-law, 
but  that  the  work  was  within  the  ordinary 
expenditure.  It  was  held,  reversing  the  judg- 
ment of  the  County  Court,  and  affirming  Scott 
v.  Peterborough,  19  U.  C.  Q.  B.  469,  that  this 
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was  dearly  ■  mutter  not  within  the  term 
"  ordinary  expenditure  "  as  used  in  the 
Municipal  Corporations  Act;  that  the  jury 
should  have  been  so  directed;  and  that  the 
plain tifi  could  not  recover.    Cross  v.  Ottawa, 

23  U.c.  y.  B.  288. 

BUM  Amount. —  In  Allen  v,  Northville,  39 
Hun  (N.  Y.)  242,  the  court  said:  "  It  is  not  the 
amount,  but  the  nature,  of  the  expenditure 
which  makes  it  ordinary."  Hut  see  Arverne 
by  the  Sea  v.  Shepard,  20  N.  Y.  App.  Div.  14, 
where  the  amount  of  expenditure  seems  to 
have  been  the  criterion  as  to  whether  the  ex- 
penses were  ordinary  or  extraordinary. 

Ordinary  Fenoes.  (See  also  the  title  Fencks, 
vol.  12,  p.  1035.)  —  The  term  "ordinary 
fences"  in  a  statute  which  speaks  of  "  unruly 
cattle  that  will  not  be  restrained  by  ordinary 
fences  "  does  not  mean  lawful  fences,  but  such 
fences  as  are  common,  and  sufficient  to  restrain 
orderly  cattle.   Hine  v.  Wooding,  37  Conn.  126. 

Ordinary  Flood.  (Sec  also  the  titles  Act  of 
Goo,  vol.  t,  p.  58  +  ;  Floods,  vol.  t3,  p.  687.) 
—  In  Gulf,  etc  .  Co.  v.  Pool,  70  Tex.  717,  it 
was  said:  "  Ordinary  floods  are  those  the  oc- 
currence of  which  may  be  reasonably  antici- 
pated from  the  general  experience  of  men  re- 
siding in  the  region  where  such  floods  happen." 
See  also  Sprague  v.  Worcester,  13  Gray  (Mass.) 
193;  Cowles  v.  Kidder,  24  N.  H.  381;  McCoy 
v.  Dinley,  20  Pa.  St.  85,  57  Am.  Dec.  680. 

Ordinary  High-water  Mark  —  Low-water  Mark. 
(See  also  High-water  Mark,  vol.  15,  p.  341; 
Low-water  Mark,  vol.  19,  p.  600.) — In  Welch 
v.  Browning  (Iowa  1901)  87  N.  VV.  Rep.  430,  it 
was  held  that  the  "  ordinary  high-water 
mark  "  of  a  river  was  a  line  shown  by  the 
character  and  condition  of  the  soil  and  vegeta- 
tion to  be  the  limit  to  which  high  water 
ordinarily  reached. 

"  These  terms  [ordinary  low  water  or  low 
water]  are  only  predicable  of  those  parts  of 
rivers  within  the  ebb  and  fl>w  of  the  tides,  to  dis- 
tinguish the  water  line  at  spring  or  neap  tides." 
Howard  v.  Ingersoll,  13  How.  (U.  S.)  417, 

"Ordinary  Language,"  as  used  in  Code  Pro. 
N.  Y.,  $  149,  subdiv.  2,  regulating  pleadings 
(Code  Civ.  Pro.  N.  Y.,  §  500,  subdiv.  2),  means 
such  language  as  is  established  and  customary. 
It  has  reference  to  the  established  and  custom- 
ary use  of  legal  terms  at  the  time  the  code  was 
enacted.    Hell  v.  Yates,  33  Barb.  (M.  Y.)  629. 

Ordinary  Luggage.  (See  also  the  title  Bag- 
gage, vol.  3,  p.  528.)  —  A  statute  regulating 
the  carriage  of  passengers  provided  that  "  or- 
dinary luggage  "  of  the  passenger  should  be 
carried  free.  It  was  held  that  the  words  "or- 
dinary luggage,"  as  used  in  this  connection, 
included  those  articles  only  which  travelers 
usually  carried  with  them  as  part  of  their  lug- 
gage, and  that  the  carrier  was  justified  in  re- 
fusing to  carry  a  spring  horse  for  a  child  to 
ride  on,  weighing  seventy-eight  pounds,  as 
such  an  article  was  not  ordinary  luggage. 
Hudston  v.  Midland  R.  Co.,  L.  R.  4  0-  B.  370, 

In  Britten  v.  Great  Northern  R.  Co.,  (1889)  I 
Q.  B.  24.7,  it  was  held  that  a  bicvele  could  not 
be  considered  to  be  ordinary  luggage. 

Ordinary  Navigation.  —  "Ordinary  naviga- 
tion," as  the  term  was    used   in  a  statute 


against  obstructing  navigation,  has  been  de- 
fined as  established  or  regular  navigation. 
Crenshaw  v.  Slate  River  Co.,  6  Rand.  (Va.)  263. 

Ordinary  Outgoings.  —  See  Outgoings,  post. 

"  The  Term  '  Ordinary  Process  of  Law  '  [as  used 
in  the  Missouri  tax  laws]  cannot  mean  ordinary 
personal  judgment  and  execution,  but  such 
process  as  is  adapted  to  enforce  a  lien  or 
specific  charge  upon  the  property  specially 
assessed."    Neenan  v.  Smith,  50  Mo.  525. 

Ordinary  Rainfall. —  In  Cornish  v.  Chicago, 
etc.,  R.  Co.,  49  Iowa  380,  it  was  said:  "An 
ordinary  rainfall,  as  defined  by  the  court,  is 
such  '  as  is  liable  to  occur  in  the  ordinary 
course  of  nature  in  this  climate  and  country.' 
This  definition  includes  such  unusual  storms 
as  occasionally  occur.  They  are  extraordinary 
because  they  do  not  ordinarily  occur.  It  is 
well  known,  however,  such  rainfalls  are  liable 
to  occur,  and  all  such  are  clearly  within  the 
rule  laid  down  by  the  court,  whether  they 
be  called  ordinary  or  extraordinary." 

Ordinary  and  Reasonable  —  Physician.  (See 
also  Reasonable.) — In  Kendall  v.  Brown,  74 
111.  237,  it  was  said:  "  The  words  ordinary 
and  '  reasonable,'  used  in  defining  the  nature 
of  the  care  and  skill  expected  of  a  physician  or 
surgeon  in  his  employment,  have  been  inter- 
changeably used.  Ritchey  v.  West,  23  111.  385. 
Perhaps  the  word  ordinary  would  indicate 
more  clearly  to  the  common  mind  the  degree 
of  care  and  skill  which  he  is  bound  to  exercise 
in  his  professional  engagements,  or  answer  in 
damages  for  the  want  of  it." 

Ordinary  and    Reasonable  Time  Synonymous. 
(See  also  Reasonable  Time.)  —  See  Taylor 
Great  Northern  R.  Co.,  L.  R.  1  C.  P.  385;  Em- 
pire Transp.  Co.  v.  Philadelphia,  etc..  Coal 
etc.,  Co.,  (C.  C.  A.)  77  Fed.  Rep.  924. 

Ordinary  Repairs.  —  A  statute  provided  that 
the  cost  of  making  ordinary  repairs  in  street 
pavements  could  not  be  assessed  against  the 
abutting  lot-owners,  but  must  be  paid  by  the 
city.  Where,  in  case  of  a  street  paved  with 
wooden  blocks  laid  on  a  concrete  base,  such 
blocks  had  become  worthless,  and  were  en- 
tirely removed,  in  pursuance  of  a  contract 
entered  into  with  the  city,  and  replaced  with 
vitrified  brick  laid  on  the  old  base,  such  new 
improvement  was  held  not  to  bean  "ordinary 
repair,"  within  the  meaning  of  the  statute, 
but  a  repavemeni  of  the  street,  to  pay  the  cost 
of  which  a  special  assessment  might  be  made 
against  the  abutting  real  estate.  Robertson  v. 
Omaha,  55  Neb.  718.  See  also  the  title  Special 
or  Local  Assessments. 

Good  Ordinary  Repair  -  Roads.  —  See  Clark 
Civil  Tp.  v.  Brookshire,  114  Ind.  437. 

Ordinary  Residence.  (See  also  the  title  Res- 
idence ) —  In  Denier  v.  Marks,  18  Ont.  Pr. 
467,  quoting  Dicey  on  Conflict  of  Laws  245,  it 
was  said:  "'  Ordinary  residence'  means 
something  more  than  mere  temporary  pres- 
ence in  England,  though  exactly  what  amount 
of  presence  in  England  amount!,  to  '  ordinary 
residence  '  is  a  matter  which  scarcely  admits 
of  exact  definition." 

A  rule  of  court  provided  that  security  for 
costs  might  be  ordered  where  the  plaintiff  was 
"  ordinarily  resident  out  of  Ontario."  It  was 
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ordinary  forms  of  law  or  justice;  common  ;  usual."  1 

ORDINATION.  (See  also  Ordain,  ante,  p.  937.)  —  Ordination  is  defined  as 
"the  act  or  rite  of  admitting  and  setting  apart  to  the  Christian  ministry  or  to 
holy  orders,  especially  in  the  Roman  Catholic,  Anglican,  and  Greek  churches; 
consecration  to  the  ministry  by  the  laying  on  of  hands  of  a  bishop  or  bishops  ; 
in  other  churches,  consecration  by  a  presbytery,  synod,  or  council  of  ministers."* 

ORE.  (See  also  the  title  Mines  and  Mining  Claims,  vol.  20,  p.  677.)  — 
Ore  is  defined  as  "the  compound  of  a  metal  and  some  other  substance,  as 
oxygen,  sulphur,  or  arsenic,  called  its  mineralizer,  by  which  its  properties  are 
disguised  or  lost."  3 

ORE-LEAVE.  —  Ore-leave  is  the  right  to  dig  and  take  ore.4 

ORGANIC  LAW.  (See  also  the  title  Constitutional  Law,  vol.  6,  p. 
882.)  —  See  note  5. 

held  lhat  these  words  referred  10  a  person  who 
under  ordinary  condilions  or  circumstances 
was  habitually  present  in  some  country  or 
place  out  of  Ontario,  and  that  a  person  who 
had  no  home  and  whose  calling  caused  him  lo 
be  as  much  in  Ontario  as  elsewhere  could  not 
be  said  to  come  within  the  rule.  Denier  v. 
Marks,  iS  Ont.  Pr.  465.  See  also  Allcroft  v. 
Morrison,  19  Ont.  Pr.  59. 

Where  a  debtor  who  was  not  domiciled  in 
England  and  had  not  a  dwelling  house  or 
place  of  business  there,  had,  for  eighteen 
months  previous  to  the  presentation  of  a  bank- 
ruptcy petition  against  him,  a  room  at  a  hotel 
in  London  for  which  he  paid  continuously 
during  that  time,  and  was  treated  as  an  or- 
dinary  resident  there,  it  -  was  held  that  he 
"ordinarily  resided  "  in  England,  within  the 
meaning  of  the  Bankruptcy  Act,  1883.  In  re 
Norris,  5  Morr.  Bankr.  Rep.  m. 

Ordinary  and  Special  Proceedings  Distinguished. 
—  See  Noonan  v.  Orton,  28  Wis.  386;  Witter  v. 
Lyon,  34  Wis.  574. 

Ordinary  Stage  of  Water.  —  In  McCoy  v.  Dan- 
ley,  20  Pa.  St.  91,  57  Am.  Dec.  680,  it  was 
said:  "  But  what  is  the  ordinary  stage'  That 
depends  upon  seasons  and  weather.  The  or- 
dinary stage  in  ordinary  rainy  seasons  is  one 
thing,  and  in  ordinary  dry  seasons  is  another. 
The  ordinary  stage  in  March  is  high,  in 
August  low." 

In  Ames  v.  Cannon  River  Mfg  Co  .  27  Minn. 
245,  it  was  held  that  "  the  term  '  ordinary  stage 
of  water  '  must  be  held  to  include  its  stage  or 
level  in  such  rises  or  high  water  as  are  usual. 
ordinary,  and  reasonably  to  be  anticipated, 
but  not  to  include  its  stage  or  level  in  such  ex- 
traordinary freshets  as  cannot  reasonably  be 
anticipated  at  particular  periods  of  the 
year." 

Ordinary  Stock. —  Where  a  contract  provided 
lhat  a  hedge  should  be  cultivated  and  com- 
pleted SO  that  it  would  turn  "  ordinary  stock," 
it  was  held  that  "  ordinary  stock,"  within  the 
meaning  of  the  contract,  were  such  stock  as 
were  permitted  by  the  law  of  the  state  to  run 
at  large.    Ushers.  Iliatt,  21  Kan.  548. 

Ordinary  Train.  —  A  train  having  a  special 
object  other  than  the  ordinary  traffic  and  pur- 
poses of  the  particular  railway,  going  faster 
and  stopping  much  less  frequently  than  the 
usual  trains  thereon,  is  not  an  ordinary  train 
within  a  special  act  giving  to  a  landowner  the 
right  to  stop  bv  signal  all  ordinary  trains. 
Turner  v.  London,  etc.,  R.  Co.,  L.  R.  17  Eq. 
561. 


Ordinary  Writ.  —  As  to  the  distinction  be- 
tween an  ordinary  and  a  fast  writ,  under  Code 
Ga.  (1882),  g§  3297,  3298  (2  Code  1895,  §g  4543- 
4545),  see  Kenney  v.  Wallace,  87  Ga.  506, 
where  it  was  held  that  a  writ  of  error  was  an 
ordinary  and  not  a  fast  writ.  See  also  Fast, 
vol.  12,  p.  886,  note  Fast  Bill  of  Exceptions. 

1.  Ordinarily.  —  Shaw  v.  State,  34  Tex.  Crim. 
435- 

2.  Ordination.  —  Matter  of  Reinhart,  9  Ohio 
Dec.  445,  quoting  Standard  Diet. 

3.  Ore.  —  Webster's  Diet.,  quoted  in  Marvel 
v.  Merritt,  116  U.  S.  12.  This  case  was  upon 
the  construction  of  a  revenue  law.  See  also 
Atty. -Gen.  v.  Morgan,  (1891)  1  Ch.  449. 

Ores  and  Minerals  Distinguished.  —  In  Doster 
v.  Friedensville  Zinc  Co.,  140  Pa.  St.  151,  It 
was  said:  "  Both  in  common  and  scientific 
parlance  there  is  a  difference  between  the 
terms  '  minerals  '  or  '  mineral  and  fossil  sub- 
stances '  and  ores.  The  term  '  minerals,' 
though  frequently  applied  to  substances  con- 
taining metals,  in  its  proper  sense  includes  all 
fossil  bodies  or  matters  dug  outof  mines." 

Granite.  —  In  Armstrong  v.  Lake  Champlain 
Granite  Co.,  147  N.  Y.  501,  49  Am.  St.  Rep. 
683,  in  holding  that  granite  was  neither  an  ore 
nor  a  mineral,  the  court  said.  "  The  word 
ore  has  a  definite  signification,  and  designates 
a  compound  of  metal  and  other  substance. 
Granite  neither  in  a  popular  nor  a  scientific 
sense  is  a  mineral  ore." 

Larceny.  (See  also  the  title  Larceny  vol.  18, 
pp.  518,  519) — Where  it  was  objected  lo  an 
indictment  for  grand  larceny  of  certain  "  silver- 
bearing  ore  "  lhat  the  property  alleged  to  have 
been  stolen  savored  of  the  realty,  it  was  held 
that  as  ore,  in  its  usual  acceptation,  meant 
something  severed  from  the  realty,  there  was 
a  sufficient  statement  of  facts  in  the  indict- 
ment showing  it  to  be  personal  property. 
State      Berryman,  8  Nev.  262. 

4.  Ore-leave. —  Ege  v.  Kille,  S4  Pa.  St.  340, 
in  which  case  the  court  held  that  ore-leave 
could  have  no  market  value,  saying:  "Its 
value  depends  on  the  position  and  circum- 
stances of  each  particular  mine;  on  the  quality 
of  the  ore;  the  cost  of  mining  and  preparing 
it  for  market;  its  proximity  lo  the  places  where 
it  is  to  be  used;  and  on  the  facilities  for  trans- 
portation." 

5.  Organic  Law  Applicable  Only  to  Constitu- 
tional Law.  —  In  St.  Louis  v.  Dorr,  145  Mo.  478, 
it  was  said  "  Organic  law  is  a  term  usually 
applied  to  constitutional  law  only.  It  certainly 
imports  a  high  degree  of  authority." 
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ORGANIZE.  —  To  organize  means  to  form  with  suitable  organs.  Organiza- 
tion is  defined  as  the  act  of  organizing.1 

ORIGINAL  —  ORIGINALLY  —  ORIGINALITY.  —  An  original  is  an  au- 
thentic instrument  which  is  to  serve  as  a  model  or  example  to  be  copied  or 
imitated.''4  As  an  adjective,  original  means  first,  or  not  deriving  any  authority 
from  anv  other  source  ;  as,  original  jurisdiction,  original  writ,  original  bill,  and 
the  like.3 


1.  Organize.  —  Warren  v.  Barber  Asphalt 
Paving  Co.,  115  Mo.  577,  quoting  Webster's 
Diet. 

Corporations.  (See  also  the  title  CoiU'OKA- 
riONs  (Private),  vol.  7,  p.  639.) — In  Walton 
v.  Oliver,  49  Kan.  112,  it  was  said:  "The 
words  organize  or  organization  have  a  well- 
understood  meaning;  and  as  we  construe  them 
they  mean  the  election  of  officers,  providing 
for  the  subscription  and  payment  of  the  capital 
stock,  the  adoption  of  by-laws,  and  such  other 
steps  as  are  necessary  to  endow  the  legal 
entity  with  the  capacity  to  transact  the  legiti- 
mate business  for  which  it  was  created." 

In  Com.  v.  William  Mann  Co.,  150  Pa.  St. 
70.  it  was  said:  "  To  organize  is  to  furnish 
with  organs.  An  organ  is  defined  to  be  an 
instrument  or  medium  by  which  an  action  is 
performed  or  an  object  accomplished.  The 
medium  by  or  ihrough  which  a  corporation 
can  alone  act  or  accomplish  the  object  for 
which  it  was  created  is  the  officers  provided 
for  in  the  law  of  its  being.  Hence  it  is  or- 
ganized when  these  officers  have  been  ap- 
pointed and  taken  upon  themselves  the  burden 
of  their  offices;  it  is  then  furnished  with 
organs;  endo.ved  with  capacity  for  the  func- 
tions of  life  (Webster);  qualified  for  the  exer- 
cise of  its  appropriate  functions  (17  Am.  and 
Eng.  Encyc.  of  Law  [1st  ed."|  274).  And  this 
is  the  sense  in  which  the  word  organize  is  used 
in  statutes  providing  for  the  incorporation  of 
companies  for  various  purposes." 

Same  —  Organize  and  License  Distinguished.  — 
See  Employers'  Liability  Assur.  Co.  v.  Insur- 
ance Commissioner,  64  Mich.  617. 

Same  —  Corporations  —  Subscription  to  Corporate 
Stock. —  In  New  Haven,  etc.,  R.  Co.  v.  Chap- 
man, 3S  Conn  66,  it  was  held  that  the  term 
organize,  as  used  in  the  charter  of  a  corpora- 
tion, embraced  merely  the  choice  by  the 
stockholders  of  the  necessary  officers  for  the 
transaction  of  business,  and  that  it  did  not 
necessarily  include  in  its  meaning  the  procur- 
ing of  subscriptions  to  the  capital  stock. 

Organized  County.  (See  also  the  title 
Counties,  vol.  7,  p.  et  seq.) — In  State  v. 
Honerud,  66  Minn.  39,  it  was  said  "An  '  or- 
ganized county,'  as  the  term  is  used  in  our 
constitution  means  a  county  which  is  organ- 
ized in  fact,  and  has  its  lawful  officers,  legal 
machinery,  and  means  of  carrying  out  the 
powers  and  performing  the  duties  pertaining 
to  it  as  a  <7«ff.f/-municipal  corporation.  An  act 
of  the  legislature  declaring  a  county  to  be  or- 
ganized and  providing  for  the  appointment  of 
the  necessary  officers  to  institute  a  county 
government  does  not  make  it  an  organized 
county.  There  must  be  people  in  the  county, 
and  the  executive  department  of  the  stale  must 
act,  before  it  is  organized  in  fact." 

Organization  Distinguished  from  Extension.  — 
Warren  v.  Barber  Asphalt  Paving  Co.,  115 
Mo.  577. 


School  District.  —  A  siatute  provided  that 
every  school  district  should  be  presumed  to 
have  been  legally  organized  when  it  should 
have  exercised  the  franchise  and  privileges  of 
a  district  for  the  term  of  one  year.  It  was  held 
that  the  term  organized  related  to  the  establish- 
ment or  formation  of  the  district,  and  not 
merely  to  the  action  of  the  voters  in  electing 
officers.  State  v.  School  Dist.  No.  152,  54 
Minn.  213. 

Organization  —  Title  of  Statute. —  In  Matter 

of  Sanders,  53  Kan.  197,  the  title  of  an  act  pro- 
viding "  for  the  organization  and  manage- 
ment of  the  state  reform  school  "  was  held  to 
be  broad  enough  to  include  the  provisions  of 
the  act  permitting  boys  under  the  age  of  six- 
teen years  to  be  placed  in  or  committed  to  the 
school.  The  court  said:  "  Organization  is 
defined  as  '  an  arrangement  of  parties;  '  '  the 
act  of  organizing.'  as  '  the  organization  of  a 
government,  or  of  flocks,  or  of  a  railroad  or 
other  corporation,  or  of  an  army,  or  of  an  ex- 
pedition; '  '  the  connection  of  parts  in  and  for 
a  whole,  so  that  each  part  is  at  once  end  and 
means.'  '  Socially  as  well  as  individually, 
organization  is  indispensable  to  growth.' 

2.  Original. —  Bouv.  L.  Diet.  See  also  the 
titles  Documentary  Evidence,  vol.  9,  p.  877; 
Secondary  Evidence. 

3.  Bouv.  L.  Diet. 

Original  Bill.  (See  also  the  title  Bills  in 
Equity,  3  Encyc.  of  Pl.  and  Pr.  335.)  —  "An 
original  bill  is  defined  to  be  one  which  relates 
to  some  mailer  not  before  litigated  in  the  court 
by  the  same  persons  and  standing  in  the  same 
interests."  It  is  distinguished  from  a  supple- 
mentary bill.  Butler  v.  Cunningham,  1  Barb. 
(N.  Y.)87;  Longworth  v.  Sturges,  4  Ohio  St. 
707. 

Original  Cause,   Etc.  —  Counterclaim.  —  See 

Barber  v.  Blaiberg.  19  Ch.  D.  473. 

Original  and  Collateral  Promise  —  Statute  of 
Frauds. —  See  Nelson  v.  Boynton,  3  Met. 
(Mass.)  400.  See  also  Clav  v.  Walton,  9  Cal. 
334;  Patton  v.  Mills,  21  Kan.  169;  Alger  v. 
Scoville,  1  Gray  (Mass.)  391;  McCreary  v.  Van 
Hook,  35  Tex.  635.  And  see  the  title  Statute 
of  Frauds. 

Original  Construction. —  In  Cleveland,  etc., 
R.  Co.  v.  Knickerbocker  Trust  Co.,  86  Fed. 
Rep.  76,  in  construing  the  term  "  original  con- 
struction," as  applied  to  a  railroad,  the  court 
said:  "  The  term  'original  construction  '  has 
a  technical  meaning.  It  is  that  construction 
of  bridges,  grades,  culverts,  rails,  ties,  docks, 
etc.,  that  is  necessary  to  be  done  before  the 
road  can  be  opened,  or  before  they  can  be 
occupied  or  used,  not  such  structures  as  are 
intended  to  replace  old  and  worn-out  counter- 
parts." 

Original  Contractor.  (See  also  the  titles  In- 
dependent Contractors,  vol.  16,  p.  186;  Me- 
chanics' Liens,  vol.  20,  pp.  332-337.)  —  In 
Hearne  v.  Chillicothe,  etc.,  R.  Co.,  53  Mo.  324, 
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ORIGINAL  ENTRY.  —  See  the  title  Documentary  Evidence,  vol.  g, 
p.  918. 

ORIGINAL  PACKAGE. —  See  the  title  INTERSTATE  COMMERCE,  vol.  17, 
p.  71  et  seq. 


it  was  held  that  a  party  furnishing  materials 
to  a  railroad  company,  under  a  contract  with 
its  president,  was  an  original  contractor, 
within  the  meaning  of  the  mechanics'-lien 
law. 

In  Burke  v.  Brown,  10  Tex.  Civ.  App.  298, 
it  was  held  that  one  who  rented  directly  to  the 
owners  of  a  house  lools  for  use  in  moving  it 
was  an  original  contractor. 

A  materialman  entering  into  a  contract  with 
the  owner  of  a  buililing  to  furnish  materials 
where  there  is  no  middleman  is  an  original 
contractor.  Matthews  p.  Wagenhaeuser  Brew- 
ing Assoc.,  83  Tex.  604. 

But  in  Inman  v.  Henderson,  29  Oregon  116,  a 
materialman  who  furnished  materials  directly 
to  the  owner,  for  use  in  the  construction  of  a 
building,  from  time  to  time,  on  a  running  ac- 
count, was  held  not  to  be  an  original  con- 
tractor. 

Original  Cost.  —  Where  A  agreed  to  deliver 
stock  in  a  mining  claim  to  B  at  its  original 
cost,  the  amount  of  the  stock  to  be  of  the 
value  of  a  certain  sum,  the  term  "  original 
cost  "  was  held  to  mean  its  cost  to  A;  and 
where  A  made  advances  or  loans  to  the  cor- 
poration, which  had  been  repaid  out  of  its 
property  as  such,  the  advances  or  loans  were 
not  to  be  regarded  as  part  of  such  cost.  Eagan 
v.  Clasbey,  5  Utah  154. 

Original  and  Wholesale  Cost.  —  In  Holloway 
v.  Frick,  149  Pa.  St.  181,  it  was  held  that 
where  a  partnership  had  bought  out  a  running 
business,  and  the  agreement  of  dissolution  of 
the  partnership  provided  for  an  inventory  of 
the  stock  at  the  original  or  wholesale  cost 
thereof,  this  meant  the  price  at  which  the 
goods  were  originally  bought,  whether  by  the 
partnership  or  by  its  predecessors. 

Original  Domicil.  —  See  the  title  Domicil,  vol. 
10,  p.  10. 

Original  Holder.  —  See  Re  Oriental  Bank,  54 
L.  J.  Ch.  481,  1  Times  Rep.  273,  in  which  case 
it  was  held,  on  the  construction  of  a  clause  in 
the  charter  of  a  bank,  that  "  original  holder  " 
of  shares  did  not  mean  the  first  allottee,  but 
meant  the  immediate  transferrer  to  the  person 
holding  the  shares  at  the  time  when  the  phrase 
became  operative  —  i.  e.,  in  that  case,  the 
winding  up  of  the  company. 

Original  Inventor.  —  See  Pitts  v.  Hall,  2 
Blatchf.    (U.    S.)    234.      See   also    the  title 

Patents. 

Original  Jurisdiction.  (See  also  the  title 
Jurisdiction,  vol.  17,  p.  1039.  And  see  Ap- 
pellate Jurisdiction,  vol.  2,  p.  429,  note.)  — 
Jurisdiction  is  original  when  it  is  conferred  on 
the  court  in  the  first  instance.  In  this  sense 
original  jurisdiction  is  distinguished  from  ap- 
pellate jurisdiction.  Kundolf  v.  Thalheimer, 
17  Barb.  (N.  Y.)  511,  citing  Bouv.  L.  Diet. 
See  also  Castner  v.  Chandler,  2  Minn.  86. 

Original  Owners.  —  The  words  "  original 
owners,"  in  the  prospectus  of  an  oil  company, 
are  not  terms  of  art,  science,  or  trade  which 
require  the  aid  of  experts  to  explain.  Simons 
v.  Vulcan  Oil,  etc.,  Co.,  61  Pa.  St.  220. 

Original    Process  —  Revenue   Stamp.  —  See 


Hotchkiss's  Appeal,  32  Conn.  353.  And  see 
the  title  Revenue  Laws. 

Original  Writ.  —  In  Pressey  v.  Snow,  81  Me. 
290,  it  was  said:  "  The  term  '  original  writ,' 
as  used  in  English  practice,  was  one  of  techni- 
cal meaning.  According  to  Blackstone,  it  was 
a  mandatory  letter  from  the  king,  sealed  with 
his  great  seal,  directed  to  the  sheriff  of  the 
county  wherein  the  injury  was  committed,  to 
be  by  him  returned  into  the  Court  of  Common 
Pleas,  and  was  the  foundation  of  the  juris- 
diction of  the  court,  being  the  king's  warrant 
for  the  judges  to  proceed  in  the  determination 
of  the  cause.  But  in  our  practice,  modified  as 
it  is  10  conform  to  our  own  institutions,  there 
is  no  such  thing  as  the  technical  '  original 
writ'  known  to  the  English  practice."  See 
also  Clark  v.  Paine,  11  Pick.  (Mass.)  67. 

Originality  —  Patents. —  See  the  title  Patents. 

Originally.  —  For  the  construction  of  a  stat- 
ute which  provided  that  a  certain  court  should 
have  no  jurisdiction  over  debts  "  for  any  sum 
being  the  balance  of  an  account  originally  ex- 
ceeding "  five  pounds,  see  Pope  v.  Ban  yard,  3 
M.  &  W.  424.  See  also  Green  v.  Bolton,  4 
Bing.  N.  Cas.  308,  33  E.  C.  L.  361;  Elsley  v. 
Kirby,  9  M.  &  W.  536. 

Stockholders  Originally  Liable.  —  The  words 
"  stockholders  originally  liable,"  in  the  stat- 
ute now  embodied  in  Gen.  Laws  R.  I.  (1896), 
c.  180,  §  23,  which  authorizes  a  suit  for  con- 
tribution "  against  any  one  or  more  of  the 
stockholders  who  were  originally  liable  "  with 
the  stockholders  suing  for  the  payment  of  the 
corporate  debt,  include  all  stockholders  who 
were  liable  for  the  debt  before  it  was  paid  by 
the  stockholder  suing  for  contribution ;  and 
therefore  all  persons  who  were  stockholders 
when  the  debt  was  contracted  and  all  who 
were  stockholders  when  proceedings  were  be- 
gun to  enforce  the  liability  are  proper  con- 
tributories.  Sayles  v.  Bates,  15  R.  I.  342.  See 
also  Holyoke  Bank  v.  Burnham,  n  Cush. 
(Mass.)  183;  Curtis  v.  Harlow,  12  Met.  (Mass.) 
3.  See  also  Mill  Dam  Foundcry  v.  Hovey,  21 
Pick.  (Mass.)  417;  Johnson  r'.  Somerville  Dye- 
ing, etc.,  Co.,  15  Gray  (Mass.)  216. 

Place  from  Which  Train  Started.  —  When 
passengers  traveling  upon  branch  lines  to  the 
termini  of  the  main  line  have  to  await  the 
arrival  of  a  train  upon  the  main  line  to  reach 
their  destination,  the  terminus  of  the  main 
line  from  which  the  train  started  is  "  the  place 
from  which  the  train  originally  started." 
Barry  v.  Midland  Great  Western  R.  Co.,  1  C. 
L.  Ir.  Rep.  130. 

Grant  of  Administration.  —  In  Dolton  v.  Nel- 
son, 3  Dill.  (U.  S.)  470,  it  was  held  that  an 
Iowa  statute  which  enacted  that  administration 
should  not  be  originally  granted  after  the 
lapse  of  five  years  from  the  death  of  a  dece- 
dent did  not  prohibit  the  appointment  of  an 
administrator  who  had  already  qualified  in 
another  state,  although  his  appointment  was 
sought  more  than  five  years  after  the  death  of 
the  decedent,  the  foreign  appointment  being 
held  to  be  the  original  one  within  the  mean- 
ing of  the  statute. 
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( )RNA  ME  NT —  ORPHAN. 


Definitions 


ORNAMENT.      Sec  note  I. 
ORNAMENTAL.      Sec  note  2. 
ORNAMENTED.     See  note  3. 
"  ORNERY."  —  See  note  4. 

ORPHAN.  —  A  fatherless  child;  a  minor  who  has  lost  either  or  both  of  his 

parents.5  1 


1.  Ornaments.  —  A  testatrix,  by  her  will,  be- 
queathed 10  her  niece  her  "  piano,  sewing 
machine,  finder  rings  (save  the  diamond  ring  I 
habitually  wear),  and  so  many  of  my  books, 
pictures,  and  ornaments  (not  otherwise  be- 
queathed specifically)  as  she  shall  choose  to 
take."  It  was  held  that  the  bequest  of  orna- 
ments included  the  jewelry  used  by  the  testa- 
trix for  personal  decoration.  Matter  of  Tray- 
lor,  75  Cal.  190.  And  this  ruling  was  made 
although  it  was  contended  that  ornaments 
should  be  read  as ejusdem generis  with  "  books  " 
and  "  pictures." 

Watch.  —  See  the  title  Inns  and  Innkeepers, 
vol.  16,  p.  543,  notes,  and  see  Bernstein  v. 
Sweeny,  33  N.  Y.  Super.  Ct.  271. 

Personal  Ornaments.  — ■  A  testator  bequeathed 
his  personal  ornaments  to  certain  legatees. 
He  possessed  an  ivory  toothpick  case  with  the 
portrait  of  his  father  in  the  centre,  a  gold 
pencil  case,  a  silver  lip-salve  box,  a  gold  eye- 
glass, a  pocket-book,  and  a  case  of  instru- 
ments which  he  usually  carried  about  his  per- 
son. It  was  held  that  the  pocket-book  and 
case  of  instruments  were  not  personal  orna- 
ments. As  the  matter  was  settled  between 
the  parlies,  no  decision  was  given,  except  as 
to  these,  but  the  case  contains  an  interesting 
discussion  as  to  what  are  ornaments.  Willis 
v.  Curtois,  1  Beav.  189,  8  L.  J.  Ch.  106. 

2.  Ornamental  Structure.  —  Where  an  ordi- 
nance permitted  steps,  porticos,  or  any  other 
"  ornamental  structure  "  to  extend  nine  feet 
into  a  public  place,  it  was  held  that  an  inclosed 
porch  or  vestibule  was  an  ornamental  structure. 
Garrett  v.  Janes,  65  Md.  260.  See  also  the 
title  Building  Restrictions  and  Restrictive 
Agreements,  vol.  5,  p.  7  note. 

3.  Ornamented  Glass  —  Revenue  Laws.  —  See 
Stern  v.  U.  S.,  99  Fed.  Rep.  260,  and  see  the 
title  Revenue  Laws. 

4.  "  Ornrier  than  Two  Hells "  —  Slander.  — 
This  expression  was  held  actionable  when 
spoken  of  a  woman  and  proved  to  be  used  and 
understood  to  charge  want  of  chastity.  The 
word  being  a  provincialism  and  having  no 
authoritative  recognition,  the  expression  is 
ambiguous  and  may  be  explained  by  proof. 
Wimer  v.  Allbaugh,  78  Iowa  80.  16  Am.  St. 
Rep.  422.  See  also  Libel  and  Slander,  vol. 
19,  pp.  940,  1078. 

5.  Orphan.  —  Poston  v.  Young,  7  J.  J.  Marsh. 
(Ky.)  501;  Stewart  v.  Morrison.  38  Miss.  419; 
Friesner  v.  Symonds,  45  N.  J.  Eq.  527;  Down- 
ing v.  Shoenberger,  9  Watts  (Pa  )  290;  Soohan 

Philadelphia,  33  Pa.  St.  9;  Heiss  v.  Mur- 
phey,  40  Wis.  291.  See  also  Jackman  v.  Nel- 
son. 147  Mass.  300. 

Used  in  Statute  for  Infant  with  Living  Parents. 
—  In  Ragland  v.  Justices,  10  Ga.  65,  it  was 
held  that  the  word  orphan  may  be  construed, 
in  a  remedial  statute,  by  context  and  manifest 
inient.  to  mean  an  infani  with  living  parents. 

In  Bequest  Held  Not  to  Include  Child  with  One 
Parent  Living.  —  But  in  Guilmette  o.  Mossop, 


7  L.  T.  N.  S.  190,  where  there  was  a  bequest 
for  the  maintenance  of  A  until  she  should 
arrive  at  the  age  of  twenty-one  years,  "  pro- 
vided she  be  left  an  orphan,  unprovided  for, 
and  lives  with  part  of  my  family,"  it  was  held, 
by  Wood,  V.  C.  that  though  A's  mother  was 
dead,  yet  as  her  father  was  alive  and  as  on 
him  lay  the  obligation  of  providing  for  her, 
she  was  not  an  orphan  as  contemplated  by  the 
bequest. 

Bastard.  —  In  Friesner  v.  Symonds,  46  N.  J. 
Eq.  527,  it  was  held  that  a  bastard  who  had 
lost  its  mother  was  an  orplian. 

Stepchild.  —  The  charter  of  a  benevolent 
association  provided  that,  among  other  pur- 
poses, it  was  organized  for  the  purpose  of  as- 
sisting the  widows  and  orphans  of  deceased 
members.  It  was  held  that  the  word  orphans, 
in  this  connection,  might  include  the  daughter 
of  a  wife  of  a  member  by  a  former  husband. 
Rentier  v.  Supreme  Lodge,  etc.,  89  Wis.  401. 
And  compare  the  title  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  946. 

Charitable  Gifts  to  Orphans.  —  See  the  title 
Charities  and  Trusts  for  Charitable  Uses, 
vol.  5,  p.  930,  and  for  illustrations  from  par- 
ticular jurisdictions,  the  same  title,  section 
Uncertainty  of  Beneficiaries,  p.  905  et  sea. 

Orphans'  Business. —  Constitutional  provisions 
regulating  the  creation,  powers,  and  procedure 
of  courts  for  "  orphans'  business  "  are  not 
necessarily  confined  in  construction  to  affairs 
of  orphans  in  the  limited  or  popular  sense  im- 
porting death  of  parent.  The  phrase  may  be 
construed  as  meaning  minors'  business,  to 
sustain  a  statute  which  authorizes  such  courts 
to  appoint  a  guardian  of  a  minor  whose  father 
is  yet  living.  Hall  v.  Wells,  54  Miss.  289, 
overruling  Stewart  v.  Morrison,  38  Miss.  417. 

Orphan  Asylum.  (See  also  the  title  Hospitals 
and  Asylums,  vol.  15,  p.  757.)  —  "An  orjthati 
asylum  *  *  *  is  a  place  of  refuge  for  or- 
phan  children;  a  home."  Matter  of  Peaisons, 
113  Cal.  584,  in  which  case  it  was  held  that 
the  fact  that  the  phrase  "  orphan  asylum  "  did 
not  appear  in  the  name  of  an  institution  which 
had  orphans  among  its  inmates  was  of  no  con- 
sequence. 

Orphans'  Court.  (See  also  the  title  Surro- 
gate.)—  In  Delaware,  New  Jersey,  Pennsyl- 
vania, and  perhaps  in  other  states,  Orphans' 
Court  is  the  title  of  the  court  having  jurisdic- 
tion to  settle  the  estates  of  decedents.  And. 
L.  Diet. 

Same  —  Powers  and  Jurisdiction.  —  In  Wood  -v. 
Tallman,  1  N.  J.  L.  180,  it  was  said:  "  The 
Orphans'  Court  is  not  a  court  of  common  law, 
but  a  court  partaking  of  the  powers  of  a 
chancery  and  prerogative  jurisdiction,  insti- 
tuted by  law  to  remedy  and  supply  the  defects 
in  the  powers  of  the  prerogative  court,  with 
regard  to  the  accountability  of  executors,  ad- 
ministrators, and  guardians." 

In  Com.  v.  Judges,  4  Pa.  St.  301,  it  was  held 
that  an  Orphans'  Court  was  a  court  of  chan- 
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OSCTLLA  TE  —  OTHER. 


Definitions. 


OSCILLATE  —  OSCILLATORY.  —  To  oscillate  is  to  vibrate,  as  a  pendulum ; 
to  move  backward  and  forward  ;  to  swing.  Oscillatory  is  defined  as  moving 
alternately  one  way  and  another,  as  a  pendulum  ;  swinging ;  vibrating.1 

OSTENSIBLE.  —  See  note  2. 

OSTEOPATHY.  —  See  note  3. 

OTHER.  (See  also  Others, /w/V  Otherwise,/^/.)  —  The  word  "  other" 
means  different  from  that  which  has  been  specified.4  The  word,  however,  is 
a  correlative  and  specifying  word,  and  its  use  serves  to  explain  the  meaning 
of  the  antecedent  matter.5 


eery,  within  the  sphere  of  its  limited  jurisdic- 
tion. 

Orphans'-court  Sale. —  In  Vandever  v.  Baker, 
13  Pa.  St.  121,  an  orphans' -court  sale  was  held 
to  be  a  judicial  sale. 

1.  Oscillate.  —  Taylor  v.  Wood,  12  Blatchf. 
(U.  S.)  11S.    This  was  a  patent  case. 

2.  Ostensible  Partners.  (See  also  the  title 
Partnership.)  —  Ostensible  partners  are  those 
whose  names  are  made  known  and  appear  to 
the  world  as  partners  and  who  in  reality  are 
such,  as  distinguished  from  nominal  and  dor- 
mant partners.    Ditts  v.  Lonsdale,  49  Ind.  529. 

3.  Osteopathy.  —  The  "  system  of  rubbing 
and  kneading  the  body  commonly  known  as 
osteopathy"  is  not  an  "  agency,"  within  the 
meaning  of  the  Ohio  Act  of  Feb.  27,  i8g6,  "  to 
regulate  the  practice  of  medicine  "  (Bates's 
Annot.  Stat.  Ohio,  1897,  §  4403/"),  which  forbids 
the  prescribing  of  any  "  drug  or  medicine  or 
other  agency  "  for  the  treatment  of  disease  by 
a  person  who  has  not  obtained  from  the  board 
of  medical  registration  and  examination  a 
certificate  of  qualification.  State  v.  Liffring, 
61  Ohio  St.  39. 

4.  Webster's  Diet,  quoted  in  Hyatt  v.  Allen, 
54  Cal.  357.  See  also  Bivens  v.  State,  11  Ark. 
459;  Brooks  v.  Kip,  54  N.  J.  Eq.  471. 

5.  Explanatory.  —  Dixon  v.  U.  S..  I  Brock. 
(U.  S.)  187;  Commercial  Bank  v.  New  Orleans. 
17  La.  Ann.  193;  Bressler  v.  Wayne  County, 
32  Neb.  834;  Bauer  v.  Bauer,  2  N.  Dak.  108. 

Other  Articles.  —  Under  a  policy  which  men- 
tioned dried  fish  among  articles  free  from 
average,  unless  general,  adding  also  "  all 
other  articles  peiishable  in  their  own  nature," 
it  was  held  that  pickled  fish  were  not  included. 
Baker  v.  Ludlow,  2  Johns.  Cas.  (N.  Y.)  289. 

Other  Cases.  —  In  Moritz  v.  Larsen,  70  Wis. 
573,  it  was  held  that  the  expression  "  other 
cases"  in  Rev.  Stat.  Wis.  1878,  §  3323,  provid- 
ing for  the  tiial  of  issues  of  fact  in  lien  cases 
by  a  jury  "  as  in  other  cases  "  (see  Stat.  Wis. 
1898,  §  3323),  evidently  meant  "  actions  at 
law." 

Other  Device. — The  words  "or  other  device 
in  a  statute  against  gaming  are  not  so  loose 
and  vague  as  to  be  rejected.    U.  S.  v.  Speeden, 
1  Cranch  (C.  C.)  535. 

Other  Felony  —  Murder.  —  Under  a  former 
Missouri  statute  (VVagn.  Stat.  Mo.,  p.  445,  §  1) 
which  provided  that  "  every  murder  *  *  * 
which  shall  be  committed  in  the  perpetration 
or  attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, burglary,  or  other  felony  shall  be  deemed 
murder  in  the  first  degree,"  it  was  held  that 
the  words  "  other  felony  "  referred  to  some 
felony  collateral  10  the  homicide,  and  not  to 
those  acts  of  personal  violence  to  the  deceased 
which  are  necessary  and  constituent  elements 
of  the  homicide  itself.    They  are  merged  in  it. 


and  do  not,  when  consummated,  constitute  an 
offense  distinct  from  the  homicide.  State  v. 
Shock,  68  Mo.  561. 

Other  Hereditary  Diseases  —  Insurance  Policy. 
—  Where  a  question  in  an  application  for  life 
insurance  was,  "  Have  the  person's  parents, 
uncles,  aunts,  brothers,  orsisters  been  afflicted 
with  consumption,  scrofula,  insanity,  epilepsy, 
disease  of  the  heart,  or  any  other  hereditary 
disease  ?  "  it  was  held  that  the  word  other  indi- 
cated that  the  question  was  intended  to  be  an 
inquiry  whether  any  of  the  diseases  mentioned 
had  appeared  among  the  relatives  of  the  ap- 
plicant in  the  form  of  a  hereditary  disease. 
Gridley  v.  North  Western  Mut.  L.  Ins.  Co..  14 
Blatchf.  (U.  S.)  107.  See  also  the  title  Life 
Insurance,  vol.  ig,  p.  67. 

Other  Real  Estate.  —  A  statute  provided  that 
the  share  of  a  surviving  husband  or  wife  in 
the  land  of  his  or  her  deceased  consort  should 
be  subject  in  its  just  proportion  with  the  other 
real  estate  to  pay  such  debts  of  the  decedent 
as  were  not  paid  from  the  personal  estate. 
In  construing  this  statute  the  court  said:  "  The 
expression  '  other  real  estate  '  clearly  means 
real  estate  belonging  to  the  deceased  husband 
or  wife,  and  i%ie  word  other  implies  that  the 
real  estate  which  is  to  share  with  it  the  burden 
of  paying  debts  is  also  the  property  of  the 
deceased,  which  would  not  include  properly 
conveyed  by  him  or  her  during  life."  Good- 
win v.  Kumm,  43  Minn.  408. 

A  will  gave  to  the  testator's  wife  certain  land 
for  life  and  made  further  disposition  of  his 
other  land.  It  was  held  that  the  words  "  my 
other  lind  "  included  the  remainder  in  the 
land  already  devised  to  his  wife.  Watson  v. 
Watson,  no  Mo.  164. 

Other  Lands  and  Real  Estate  —  Dower.  —  See 
the  title  Equitable  Elf.ction,  vol.  11,  p.  81  et 
seq. 

Other  Memoranda.  —  Where  a  statute  pro- 
vided lhat  "  in  an  action  by  or  against  an 
executor,  administrator,  or  other  legal  repre- 
sentative of  a  deceased  person,  in  which  his  ac- 
count books  01  other  memoranda  are  used  as 
evidence  on  either  side,  the  other  party  may 
lestify  in  relation  thereto,"  it  was  held  that 
"  other  memoranda  "  referred  to  memoranda 
made  by  the  person  deceased  only,  and  did  not 
include  memoranda  made  by  others  but  owned 
by  the  decedent.    Cary  v.  Herrin,  59  Me.  361. 

Other  Party— Witnesses. — As  to  the  provision 
that  the  other  party  cannot  testify  as  to  trans- 
actions or  contracts  with  deceased  persons,  see 
the  title  Witnesses. 

Other  Public  Buildings.  —  Authority  was  con- 
ferred upon  municipalities  "  to  establish  pub- 
lic markets  and  other  public  buildings."  It 
was  held  that  the  word  other  showed  that  the 
word  "  markets  "  was  used  in  a  restricted 
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Ejusdem  Generis.  —  Where  general  words  follow  particular  ones,  the  rule  is  to 

construe  the  former  as  applicable  to  persons  or  things  ejusdem  generis.  This 
rule,  which  is  sometimes  called  Lord  Tenterden's  rule,  has  been  stated,  as  to 
the  word  "other,"  thus:  Where  a  statute  or  other  document  enumerates 
several  classes  of  persons  or  things,  and  immediately  following  and  classed 
with  such  enumeration  the  clause  embraces  "  other  "  persons  or  things,  the 
word  "  other  "  will  generally  be  read  as  "  other  such  like,"  so  that  persons  or 
things  therein  comprised  may  be  read  as  ejusdem  generis  with,  and  not  of  a 
quality  superior  to  or  different  from,  those  specifically  enumerated.1  The 


sense,  "  to  designate  public  buildings  erected 
and  devoted  to  i lie  use  of  receiving,  for  sale 
and  purchase,  such  marketable  articles  for 
daily  use  and  consumption  as  might  be  wanted 
to  supply  the  inhabitants  of  the  city."  St. 
Paul  v.  Traeger,  25  Minn.  253. 

Other  Sons  —  Issue,  Children,  Etc.  —  In  a  gift 
to  the  "second,  third,  fourth,  fifth,  and  all  and 
every  other  the  sons  of  A,"  the  first  son, 
though  not  mentioned,  is  not  excluded,  but 
rather  the  word  other,  ex  vi  termini,  includes 
the  first.  Langston  v.  Langston,  8  Bligh  N. 
S.  167,  2  CI.  &  F.  194,  cited  in  1  Jarman  on 
Wills  (6th  ed.)  456.  See  also  Allgood  v.  Blake, 
L.  R.  7  Exch.  339,  L.  R.  8  Exch.  160;  Bell  v. 
Smalley,  45  N.  J.  Eq.  478. 

In  Locke  v.  Dunlop,  39  Ch.  D.  387,  Stirling, 
J.,  held,  on  the  context,  that  "  other  sons  " 
had  reference  to  futurity,  and  included  only 
those  sons  who  should  be  born  after  the  testa- 
tor's sons  who  were  in  existence  at  the  date  of 
his  will. 

Survivor.  —  See  Survivors. 

Other  Terms.  —  Under  a  statute  which  pro- 
vided that  a  plaintiff  might  discontinue  as 
against  any  of  the  defendants  upon  payment 
of  costs  to  them,  as  in  case  of  a  nonsuit,  and 
on  such  other  terms  as  the  court  should  direct, 
it  was  held  that  the  phrase  "  other  terms  "  had 
reference  to  the  time  of  going  to  trial,  the  con- 
tinuance of  the  cause,  amendments  of  the 
pleading,  etc.,  over  which  the  court  has  full 
discretion,  and  did  not  give  to  the  court  any 
discretion  upon  the  question  of  costs.  Ganet 
v.  Mears,  4  Wis.  308. 

Other  Than.  —  "Other  than  "  creates  an  ex- 
ception.   Wrotesley  v.  Adams,  Plowd.  195. 

Other  Trustee.  —  "  Where  four  trustees  were 
appointed  originally,  and  the  power  was  to 
the  surviving  or  continuing  or  other  trustee  to 
appoint,  it  was  held  that  the  survivor  of  the 
four  trustees  who  desired  himself  to  be  dis- 
charged could,  by  force  of  the  words  '  other 
trustee,'  appoint  four  new  trustees  in  the  place 
of  himself  and  three  others."  Lewinon 
Trusts  (8th  ed.)  665,  citing  Camoys  v.  Best,  19 
Beav.  414. 

Other  Usual  Projections.  —  Where,  in  a  deed 
conveying  land,  there  was  an  allowance  of 
"  steps,  windows,  porticos,  and  other  usual 
projections  appurtenant  to  said  front  wall,"  in 
a  reserved  space  of  twenty-two  feet,  it  was 
held  that  the  word  other  imported  that  por- 
ticos were  usual  within  the  meaning  of  the 
deed,  and  therefore  a  porch  would  fall  within 
the  exception.    Atty.-Gen.  v.  Ayer,  1^8  Mass. 

Other  Writs  Necessary,  Etc.  —  The  Constitu- 
tion of  California,  art.  6,  §  4,  provides  that  the 
Supreme  Court  shall  "  have  power  to  issue 


writs  of  mandamus,  certiorari,  prohibition,  and 
habeas  corpus,  and  all  other  writs  necessary  or 
proper  to  the  complete  exercise  of  its  appellate 
jurisdiction."  In  Hyatt  v.  Allen,  54  Cal.  357, 
the  court,  following  Webster's  definition  of 
other,  held  that  this  clause  should  be  construed 
thus:  "  The  court  shall  have  power  to  issue 
writs  of  mandamus,  certiorari,  prohibition, 
and  habeas  corpus,  and  all  writs  different  from 
those  which  have  been  specified,  necessary  or 
proper  for  the  complete  exercise  of  its  ap- 
pellate jurisdiction." 

1.  Ejusdem  Generis  —  General  Rule  —  England. 
—  Boon  v.  Cornforth,  2  Ves.  280;  Clark  v. 
Gaskarth,  8  Taunt.  431,  4  E.  C.  L.  154;  Clark 
v.  Calvert,  3  Moo.  114,  4  E.  C.  L.  266;  Low- 
ther  v.  Radnor,  8  East  113;  Cavendish  v.  Cav- 
endish, 1  Bro.  C.  C.  (5th  ed.)467;  Chasteauneuf 
v.  Capeyron,  7  App.  Cas.  127;  Manchester 
Bonded  Warehouse  Co.  v.  Carr,  5  C.  P.  D.  507; 
Radnorshire  County  Roads  Board  v.  Evans,  3 

B.  &  S.  400,  113  E.  C.  L.  400;  Hedley  v.  Fen- 
wick,  3  H.  &  C.  349;  Midgley  v.  Richardson, 
14  M.  &  W.  595;  Williams  v.  Golding,  L.  R.  I 

C.  P.  69;  Morish  v.  Harris,  L.  R.  1  C.  P.  155; 
Willis  v.  Thorp,  L.  R.  10  Q.  B.  383;  Ex  p. 
O'Hagan,  19  L.  R.  Ir.  99;  Reg.  v.  Doubleday, 
3  El.  &  El.  501,  107  E.  C.  L.  501;  Reed  v.  Ing- 
ham, 3  El.  &  Bl.  889,  77  E.  C.  L.  889;  Reg.  v. 
Spratley,  6  El.  &  Bl.  363,  88  E.  C.  L.  363;  Reg. 
v.  Dickenson,  7  El.  &  Bl.  831,  90  E.  C.  L.  831; 
Rex  v.  Hall,  1  B.  &  C.  237,  8  E.  C.  L.  101; 
Rex  v.  Manchester,  etc.,  Water  Works  Co.,  I 
B.  &  C.  630,  8  E.  C.  L.  266;  Rex  v.  Mosley,  2 

B.  &  C.  226,  9  E.  C.  L.  70;  Sandiman  v. 
Breach,  7  B.  &  C.  100,  14  E.  C.  L.  22;  Bran- 
well  v.  Penneck,  7  B.  &  C.  536,  14  E.  C.  L.  97; 
Colebrooke  v.  Tickell,  4  Ad.  &  El.  916.  31  E. 

C.  L.  230;  Kitchen  v.  Shaw,  6  Ad.  &  El.  729, 
33  E.  C.  L.  199;  Tisdell  v.  Combe,  7  Ad.  &  El. 
788,  34  E.  C.  L.  223;  In  re  Parker,  29  Ch.  D. 
199.  33  W.  R.  541;  Harris  v.  De  Pinna,  33  Ch. 

D.  238;  Webb  v.  Bird,  10  C.  B.  N.  S.  268,  100 

E.  C.  L.  268;  13  C.  B.  N.  S.  841,  106  E.  C.  L. 
841;  Wanstead  Local  Board  of  Health  v.  Hill, 
13  C.  B.  N.  S.  479,  ro6  E.  C.  L.  479;  Harrison 
v.  Blackburn,  17  C.  B.  N.  S.  678,  112  E.  C.  L. 
678;  Powell  v.  Boraston,  18  C.  B.  N.  S.  175,  114 
E.  C.  L.  175;  Reg.  v.  Nevill,  8  Q.  B.  452,  55  E. 
C.  L.  452;  Chelsea  Waterworks  Co.  v.  Bowley, 

17  Q.  B.  358,  79  E.  C.  L.  358;  East  London 
Waterworks  Co.  v.  Mile  End  Old  Town,  17  Q. 
B.  512,  79  E  C.  L.  512,  21  L.  J.  M.  C.  49; 
In  re  Robertson,  19  Q.  B.  D.  1;  Irwellw.  Eden, 

18  Q.  B.  D.  588;  Ward  v.  Folkestone  Water- 
works Co.,  24  Q.  B.  D.  334;  Reg.  v.  De  Portu- 
gal, 55  L.  J.  Q.  B.  D.  567,  34  W.  R.  42;  Early 
v.  Rathbone,  57  L.  J.  Ch.  652;  Powell  v. 
Farmer,  34  L.  J.  C.  PI.  71;  Merricks  v.  Cad- 
wallader,  51  L.  J.  M.  C.  20;  Bailes  v.  Sunder- 
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question,  however,  as  in  all  cases  of  in 

land  Bldg.  Soc,  55  L.  T.  N.  E.  808,  51  J.  P. 
310;  Reg.  v.  Silvester,  10  Jur.  N.  S.  360;  33  L. 
J.  M.  C.  79;  Peate  v.  Dickin,  4  L.  J.  Ex.  28. 

Canada.  —  Farquharson  v.  Imperial  Oil  Co., 
29  Ont.  206. 

United  States.  —  In  re  Davison,  4  Fed.  Rep. 
509  Crystal  Spring  Distillery  Co.  v.  Cox,  49 
Fed.  Rep.  555,  6  U.  S.  App.  50;  Newport 
News,  etc.,  Co.  v.  U.  S.,  61  Fed.  Rep.  488,  22 
U.  S.  App.  145;  U.  S.  v.  1,150^  Pounds  Cel- 
luloid, (C.  C.  A  )  82  Fed.  Rep.  636;  Crowther 
v.  Fidelity  Ins.,  etc.,  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  41 ;  Alabama  v.  Montague,  117  U.  S.  602; 
Pennock  v.  Coe,  23  How.  (U.  S.)  117. 

Georgia.  —  White  v.  Ivey,  34  Ga.  186;  Little- 
field  v.  Clary,  66  Ga.  323;  Roberts  v.  Savan- 
nah, etc.,  R.  Co  ,  75  Ga.  225. 

Illinois. —  Hall  v.  Byrne,  2  111.  140;  Wait  v. 
Smith,  92  111.  385;  Matter  of  Swigert,  119  111. 
83;  Shirk  v.  People,  121  111.  6t;  Kincaid  v. 
People,  139  111.  213;  Misch  v.  Russell,  1-36  111. 
22. 

Iowa.  —  Slate  v.  Stoller,  38  Iowa  321. 
Kentucky.  —  Anderson  v.  Winfree,  85  Ky. 
597. 

Maine.  —  Levant  v.  Varney,  32  Me.  180; 
Opinion  of  Justices,  52  Me.  597;  Cary  v. 
Herrin,  59  Me.  361. 

Massachusetts.  —  Winslow  v.  Merchants  Ins. 
Co.,  4  Met.  (Mass.)  306;  Moody  v.  Wright,  13 
Met.  (Mass.)  17;  Brailey  .v.  Southborough,  6 
Cush.  (Mass.)  142;  Weld  v.  May,  9  Cush. 
(Mass.)  191:  People's  Mut.  Ins.  Co.  v.  West- 
colt,  14  Gray  (Mass.)  440;  Com.  v.  Dejardin, 
126  Mass.  46;  Goldberg  v.  Feiga,  170  Mass. 
146. 

Michigan.  —  McDade  v.  People,  29  Mich.  50; 
Brooks;  v.  Cook,  44  Mich.  617;  Ripley  v. 
Evans,  87  Mich.  217. 

Minnesota.  —  Grimes  v.  Bryne,  2  Minn.  89; 
Birg  v.  Baldwin,  31  Minn.  541;  Rhone  v. 
Loomis,  74  Minn.  200. 

Mississippi.  —  Mclntyrez'.  Ingraham,35  Miss. 
25;  Turnipseed  v.  Hudson,  50  Miss.  446; 
Greene  v.  Monroe  County,  72  Miss.  306. 

Missouri.  —  St.  Joseph  v.  Porter,  29  Mo. 
App.  605;  Grumley  v,  Webb,  44  Mo.  444;  St. 
Louis  v.  Laughlin,  49  Mo.  559;  State  v. 
Krucger,  134  Mo.  262;  State  v.  Arnold,  55 
Mo.  89;  State  v.  Schuchmann,  133  Mo.  in, 
overruling  State  v.  Hecox,  83  Mo.  53L 

Nebraska.  —  State  v.  Hay,  45  Neb.  321. 

Nevada.  —  Edgecomb  v.  His  Creditors,  19 
Nev.  149;  Alt  v.  California  Fig  Syrup  Co.,  19 
Nev.  118. 

Ncir  Hampshire.  — Jones  v.  Gibson.  I  N.  II. 
272;  Phillips  Exeter  Academy  v.  Exeter,  68 
N.  II.  10. 

New  Jersey.  —  Stryker  v.  Skillman,  14  N.  J. 
I..  191  Ervvin  v.  Jersey  City,  60  N.  J.  L.  141; 
Livermore  v.  Chosen  Freeholders,  29  N.  J.  L. 
248;  State  v.  Gedicke,  43  N.  J.  L.  89. 

New  York.  —  Matter  of  Soule,  72  Hun  (N. 
Y.)  594- 

Oregon.  —  Slimmer  v.  Scottish  Union,  etc., 
Ins.  Co.,  33  Oregon  74. 

Pennsylvania.  —  Kinp  v.  Thompson,  87  Pa. 
St.  365,  30  Am.  Rep.  364;  Renick  v.  Boyd,  99 
Pa.  St.  555,  44  Am.  Rep.  124;  Pardee's  Ap- 
peal, 100  Pa.  St.  412;  Buchcr  v.  Com.,  103  Pa. 
St.  528. 


terpretation  of  written  instruments,  is 

Rhode  Island.  —  Stone  v.  Stone,  1  R.  I.  425. 

Texas.  —  State  v.  Marshall,  13  Tex.  55;  Cox 
v.  Houston,  etc.,  R.  Co.,  68  Tex.  226. 

Vermont.  —  In  re  Barre  Water  Co.,  62  Vt.  30. 

Virginia.  —  Lynchburg  v.  Norfolk,  etc.,  R. 
Co.,  80  Va.  247. 

West  Virginia.  —  Raines  v.  Watson,  2  W. 
Va.  403. 

Wisconsin.  —  Edson  v.  Hayden,  20  Wis.  682; 
State  v.  McGarry,  2t  Wis.  496. 

Wyoming.  —  People  v.  Dolan,  5  Wyo.  245. 

See  also  the  title  Interpretation  and  Con- 
struction, vol.  16,  p.  6. 

The  Principle  of  This  Rule,  as  regards  statutes, 
was  explained  by  Kenyon,  C.  J.,  in  Rex  v. 
Wallis,  5  T.  R.  379,  wherein  he  said  that  if  the 
legislature  had  meant  the  general  words  to 
apply  without  restriction,  it  "  would  have  used 
only  one  compendious  word." 

"  It  has  been  stated  that  when  words  de- 
scriptive of  the  rank  of  persons  or  things  are 
used  in  a  descending  order  according  to  rank, 
and  general  words  (such  as  other  persons  or 
things)  are  superadded,  that  word  will  not  in- 
clude persons  or  things  of  a  higher  rank  or 
importance  than  the  highest  named,  if  there 
be  any  lower  species  to  which  they  can  apply. 
Maxwell  417,  418;  *  *  *  Wilberforce  183, 
184.  *  *  *  The  case  of  Ex  p.  Hill,  3  C.  & 
P.  225,  14  E.  C.  L.  280,  which  decided  that  the 
3  Geo.  IV.,  c.  71,  which  punished  cruelty  to 
any  '  horse,  mare,  gelding,  mule,  ass,  ox,  cow, 
heifer,  sheep,  or  other  cattle,'  did  not  include 
a  bull,  was  certainly  a  remarkable  decision; 
but  it  may  be  doubled  whether  it,  or  the  rule 
just  stated,  which  it  is  supposed  to  illustrate, 
is  of  much  practical  value  at  the  present  day." 
Stroud's  Jud.  Diet. 

Examples.  —  The  words  "boat,  barije,  or 
other  vessel,"  in  an  Act  of  Parliament,  have 
been  held  not  to  include  ships,  as  ships  and 
vessels  are  not  ejusdem  generis  with  boats  and 
barges.    Lyndon  v.  Standbridge.  2  II.  &  N.  51. 

Examples  of  Ejusdem  Generis.  —  Cigars  and 
chetoots  have  been  held  to  be  ejusdem  generis 
with  tobacco.  Callaway  v.  Boroughs,  (Tex. 
1892)  19  S.  VV.  Rep.  611. 

Surface  railroads  are  ejusdem  generis  with 
elevated  and  underground  street  railroads. 
The  genus  is  street  railway.  Ruckert  v.  Grand 
Ave.  R.  Co.,  163  Mo.  260. 

In  State  v.  Edwards,  109  Mo.  315,  it  was 
held  that  a  depot  was  included  within  the 
terms  "  any  shop,  shore,  booth,  tent,  ware- 
house, or  other  building,"  although  the  court 
recognized  that  the  rule  of  ejusdem  generis  ap- 
plied. 

In  Reg.  v.  Walsh,  29  Ont.  36,  1  Can.  Crim. 
Cas.  109,  it  was  held  that  the  words  "  sale  or 
other  disposal,"  in  a  license  statute  regulating 
hotels,  were  to  be  construed  as  including  a 
gift.    Sec  also  States.  Delisting,  33  Minn.  102. 

An  Actof  Parliament  imposed  certain  duties 
on  copper,  brass,  pewter,  tin,  and  all  other 
metals  not  enumerated.  It  was  held  that  the 
latter  words  did  not  include  gold  and  silver. 
Casher  v.  Holmes,  2  B.  &  Ad.  592,  22  E.  C.  L. 
146. 

In  Jones  v.  Davies,  (1898)  1  Q.  B.  407,  Day, 
J.,  said:    "A  net  does  not  seem  to  me  ejusdem 
generis  with  a  snare." 
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one  of  intention  only;1  and  though  this  is  generally  the  interpretation  given 
to  the  word  "other"  when  following  an  enumeration,  the  rule  is  not  inflexible, 
and  in  many  cases  the  word  has  been  held  to  be  unrestrictedly  comprehensive, 
embracing  every  other  sort  or  kind,  whether  ejusdem  generis  with  the  classes 
enumerated  or  not.2 


"Any  works,  mines,  manufactory,  or  other 
business  where  clerks,  miners,  or  mechanics 
are  employed  "  does  not  include  a  hoiel;  for 
the  general  words  "  or  other  business  "  refer 
to  some  business  ejusdem  generis  with  works, 
mines,  manufacioiies.  Allen's  Appeal,  81* 
Pa.  St.  302.  To  the  same  effect  see  Sullivan's 
Appeal,  77  Pa.  St.  107. 

A  statute  exempted  from  taxation  "  every 
building  erected  for  the  use  of  a  college,  in- 
corporated academy,  or  other  seminary  of 
learning."  As  all  those  enumerated  were  cor- 
porations, it  was  held  that  the  general  words 

or  other  seminary  "  required  that  such  insti- 
tution should  also  be  incorporated  in  order  to 
have  the  benefit  of  the  exemption.  Chegaray 
v.  New  York,  13  N.  Y.  220. 

In  Thames,  etc.,  Marine  Ins.  Co.  v.  Hamil- 
ton, 12  App.  Cas.  484,  it  was  held,  in  constru- 
ing the  words  "  perils  of  the  seas  "  and  "  all 
other  perils,  losses,  and  misfortunes,"  etc., 
that  "  other  perils  "  must  be  ejusdem  generis 
with  "  perils  of  the  seas." 

The  expression  "  other  actions,"  following 
an  enumeration  of  some  well-known  common- 
law  actions,  does  not  include  militia  cases, 
bastardy  cases,  the  assessment  of  damages 
under  the  mill  acts,  nor  the  assessment  of 
damages  for  laying  out  highways  in  the 
country.  Valentine  v.  Boston,  20  Pick.  (Mass.) 
203. 

Exemption  Statute.  —  See  the  title  Exemptions 
(from  Execution),  vol.  12,  p.  106. 

Clerical  or  Other  Defects.  —  An  act  declaring 
that  certain  affidavits  shall  not  be  invalidated 
by  "  clerical  or  other  defects  "  refers  to 
"  clerical,  or  formal,  or  defects  of  like  descrip- 
tion." Duanesbuigh  v.  Jenkins,  40  Barb.  (N. 
Y.)  584.  See  also  Matter  of  Hermance,  71  N. 
Y.  486. 

Other  Property.  —  See  the  titles  False  Pre- 
tenses and  Cheats,  vol.  12,  p.  833,  note  4; 
Landlord  and  Tenant,  vol.  18,  p.  329,  note  4. 

Penal  Statutes.  — The  expression  "  or  other 
instrument  of  writing  "  in  the  Illinois  Crimi- 
nal Code  (now  Starr  &  Curt.  Annot.  Stat.  1896, 
c.  38,  par.  224)  is  held  to  include  only  instru- 
ments of  the  same  kind  as  those  previously 
specified,  i.  e.,  bills,  notes,  checks,  etc.,  for  the 
payment  of  money,  and  not  to  apply  to  the 
case  of  a  contract  under  which  it  was  wholly 
uncertain  whether  the  money  would  ever  be- 
come payable.    Shirk  v.  People,  121  111.  61. 

Where  a  statute  against  gambling  made  it  a 
felony  to  carry  on  or  conduct  "  a  keno  bank, 
faro  bank,  or  other  machine  or  contrivance 
used  in  betting,"  it  was  held  that  "  other  ma- 
chine or  contrivance  "  must  be  ejusdem  generis 
with  the  keno  bank  or  faro  bank.  Com.  v. 
Kammerer,  (Ky.  1890)  13  S.  W.  Rep.  108. 
Compare  Randolph  v.  State,  9  Tex.  521,  and  see 
the  title  Gaming,  vol.  14,  p.  685. 

A  New  York  statute  relating  to  offenses  of 
the  nature  of  burglary  (Pen.  Code  N.  Y., 
§  504)  enacts  that  the  term  "  building"  in- 
cludes "  a  railway  car,  vessel,  booth,  tent, 
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shop,  or  other  erection  or  inclosure."  It  was 
held  that  the  general  words  must  be  limited  to 
the  same  class  with  erections  or  inclosures 
already  specified,  and  that  they  do  not  include 
a  vault  intended  and  used  exclusively  for  the 
intetment  of  the  dead.  People  v.  Richards, 
108  N.  Y.  137. 

Cutting  Timber  on  Public  Lands.  —  In  Rev. 
Stat.  U.  S.,  §  5388,  which  provides  that  every 
person  who  unlawfully  cuts  "  any  timber 
standing  upon  the  land  of  the  United  States 
which,  in  pursuance  of  law,  may  be  reserved 
or  purchased  for  military  or  other  purposes  " 
shall  pay  a  fine,  the  words"  or  other  purposes  " 
must  be  construed  as  extending  only  to  pur- 
poses ejusdem  generis  with  military  purposes. 
U.  S.  v.  Garrettson,  42  Fed.  Rep.  23. 

1,  Intention  Prevails.  —  Foster  v.  Blount,  18 
Ala.  687;  State  v.  Williams,  35  Mo.  App.  541; 
State  v.  Board  of  Education,  54  N.  J.  L.  315. 

2.  Comprehensive  Sense  — England.  ■ —  Shaw 
v.  Morley,  L.  R.  3  Exch.  137;  Morley  v. 
Greenhalgh,  3  B.  &  S.  374,  113  E.  C.  L.  374; 
Rex  v.  Shrewsbury  Gas  Co.,  3  B.  &  Ad.  216; 
Clapham  v.  Oliver,  30  L.  T.  N.  S.  365,  22  W. 
R.  655;  Sun  Ins.  Co.  v.  Hart,  58  L.  J.  P.  C. 
69;  Reg.  v.  Edmundson,  2  El.  &  El.  77,  105 
E.  C.  L.  77;  Clark  v.  Hague,  2  El.  &  El.  2S1, 
105  E.  C.  L.  281;  Cork,  etc.,  R.  Co.  v.  Goode, 
13  C.  B.  826,  76  E.  C.  L.  826;  Doggett  v.  Cat- 
terns,  19  C.  B.  N.  S.  765,  115  E.  C.  L.  765,  17 
C.  B.  N.  S.  669,  112  E.  C.  L.  669;  Shillito  v. 
Thompson,  1  Q.  B.  D.  12;  Young?.  Grattridge, 
L.  R.  4  Q.  B.  166;  Gallaway  v.  Maries,  8  Q. 
B.  D.  275;  Eastwood  v.  Miller,  L.  R.  9  Q.  B. 
440;  Haigh  v.  Sheffield,  L.  R.  10  Q.  B.  102; 
Bows  v.  Fenwick,  L.  R.  9  C.  P.  339;  Williams 
v.  Golding,  L.  R.  1  C.  P.  69;  Cockburn  v. 
Alexander,  6  C.  B.  791,  60  E.  C.  L.  791,  18  L. 
J.  C.  PI.  74. 

United  States.  —  U.  S.  v.  Lawrence,  13 
Blatchf.  (U.  S.)  212. 

California.  —  People  v.  Bealoba,  17  Cal.  397. 

Indiana.  —  State  v.  Solomon,  33  Ind.  450. 

Kentucky.  —  Lloyd  v.  Matthews,  92  Ky.  300. 

Maine.  —  Ellis  v.  Beale,  18  Me.  337,  36  Am. 
Dec.  726. 

Massachusetts.- — Brown's  Case,  112  Mass. 
409. 

Michigan.  —  Higler  v.  People,  44  Mich.  299; 
Flower  v.  Witkovsky,  69  Mich.  371. 

Minnesota.  —  Brown  v.  Corbin,  40  Minn.  508; 
M.  A.  Seed  Dry-Plate  Co.  v.  Wunderlich,  69 
Minn.  288.  ' 

Missouri. — Stale  v.  Broderick,  7  Mo.  App.  19. 

Nebraska.  —  State  v.  Boyd,  31  Neb.  731. 

New  Jersey. — State  v.  Board  of  Education, 
54  N.  J.  L.  313. 

New  York.  —  Brown  v.  Cattaraugus  County 
Mut.  Ins.  Co.,  18  N.  Y.  385;  Collins  v.  Drew, 
67  N.  Y.  149. 

Ohio.  —  Cincinnati,  etc.,  Turnpike  Co.  v. 
Neil,  9  Ohio  11. 

Pennsylvania.  —  Warren  v.  Geer,  117  Pa.  St. 
207. 

Texas.  —  Pitner  v.  State,  23  Tex.  App.  366; 
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OTHER  INSURANCE.  —  See  the  titles  ACCIDENT  INSURANCE,  vol.  I,  p. 
284;  Fire  Insurance,  vol.  13,  p.  86;  Insurance,  vol.  16,  p.  830;  Life 
Insurance,  vol.  19,  p.  39;  Marine  Insurance,  vol.  19,  p.  930. 

OTHERS.    (See  also  Other,  ante,  p.  101 1 .)  —  See  note  1. 


National  Bank  v.  Texas  Invest.  Co.,  74  Tex. 
421,  27  Am.  &  Eng.  Corp.  Cas.  372,  note. 

Vermont.  —  State  1    Switzer,  63  Vt.  604. 

West  Virginia.  —  State  v.  McDonald.  9  W. 
Va.  463;  Robinson  v.  Dix,  18  W.  Va.  542;  Carr 
v.  Wilson,  32  VV.  Va.  419. 

Wisconsin.  —  Hall  v.  Slate,  48  Wis.  689. 

"  If  the  Particular  Words  Exhaust  a  Whole 
Genus,  the  general  words  musl  refer  10  some 
larger  genus."  Fenwick  v.  Schmalz,  L.  R.  3 
C.  P.  315.  See  also  Ellis  v.  Murray,  28  Miss. 
142. 

Wills.  (See  also  the  title  Wills.)  —  It  would 
seem  that  the  ejusdem  generis  principle  of  con- 
struing the  word  other  is  not  as  applicable  to 
wills  as  to  other  instruments.  1  Jarman  on 
Wills  (6th  ed.)  757;  Theobald  on  Wills  (4th  ed  ) 
176,  177;  Arnold  a.  Arnold,  2  Myl.  &  K.  365, 
4  L.  J.  Ch.  123;  Bernard  v.  Minshul,  28  L.  J. 
Ch.  649.  Compare  Hothan  v.  Sutton,  15  Ves. 
Jr.  319,  2  Williams  on  Executors  (7th  Am.  ed.) 
1188. 

In  Hodgson  v.  Jex,  2  Ch.  D.  122,  it  was 
held  thai  a  bequest  of  "  all  my  furniture,  plate, 
linen,  and  other  effects  "  comprised  all  the 
residuarv  estate  of  the  testator. 

Examples.  —  Within  the  .meaning  of  the 
English  Prison  Act,  28  &  29  Vict.,  c.  126,  §  37, 
which  makes  it  a  felony  to  facilitate  the  escape 
of  a  prisoner  by  con  keying  to  the  prison  "  any 
mask,  dress,  or  other  disguise,  or  any  letter, 
or  any  other  article  or  thing,"  the  words  "  any 
other  article  or  thing  "  mean  of  any  kind,  sort, 
or  description  whatsoever;  e.  g.,  a  crowbar. 
Reg.  n.  Pavne,  L.  R.  1  C.  C.  27. 

An  act  prescribed  the  fees  of  county  judges 
and  clerks  of  County  Courts,  and  made  it  an 
offense  for  either  to  receive  any  other  or 
greater  fees  from  "  any  guardian,  executor, 
or  administrator,  or  other  person."  In  a 
prosecution  against  a  clerk  for  taking  excessive 
fees  in  a  suit,  and  in  answer  to  the  contention 
that  "  other  person  "  meant  only  some  one 
who  had  paid  more  or  greater  fees  than  were 
allowed  by  law  in  some  matter  relating  to  the 
administration  of  estates,  the  court  held  that 
the  true  meaning  of  the  act  was  to  punish  as 
an  offense  the  taking  of  greater  than  the  pre- 
scribed fees  from  any  person.  Foster  v. 
Blount,  18  Ala.  687. 

Where  the  constitution  of  a  relief-fund  asso- 
ciation provided  for  the  relief  of  a  member 
when  disabled  from  following  his  "  usual  or 
other  occupation,"  it  was  held  that  "  other 
occupation  "  did  not  mean  "  or  other  of  the 
same  kind."  Albert  v.  Order  of  Chosen 
Friends,  34  Fed.  Rep.  721. 

The  Pennsylvania  Act  of  April  27,  1855,  §  8 
(Bright.  Purd.  Dig.  Laws  Pa.  1894,  p.  664,  par. 
197),  declares  it  "  to  be  lawful  for  every  lessee 
for  term  of  years  of  any  colliery,  mining  land, 
manufactory,  or  other  premises  "  to  mortgage 
his  lease  or  term.  It  was  held  that  the  words 
"  or  other  premises,"  in  view  of  the  remedial 
purpose  of  the  act.  are  equivalent  to  "  other 
lands  and  tenements,"  and  are  not  restricted 
to  leases  of  the  same  or  like  nature  as  colliery. 


mining,  or  manufactory  leases.  Hi'ton's  Ap- 
peal, 116  Fa.  St.  358. 

"  Other  estate,"  in  a  statute  giving  a  remedy 
against  "  any  one  suspected  of  having  fraudu- 
lently received,  concealed,  embezzled,  or  con- 
veyed away  any  of  the  money,  goods,  effects, 
or  other  estate  "  of  an  insolvent,  is  not  con- 
fined to  personal  property,  but  extends  to  real 
estate.  Harlow  v.  Tufts,  4  Cush.  (Mass.)  453, 
the  court  saying  that  although  generally  the 
word  other,  following  an  enumeration  of 
particulars,  is  construed  as  embracing  un- 
enumerated  particulars  of  like  nature  only,  yet 
here  the  history  and  objects  of  ihe  statute  in- 
dxaied  that  a  broader  use  was  intended. 

Other  Property.  —  A  statute  authorized  a 
county  to  pay  a  subscr  ption  "  in  money, 
lands,  or  other  propertv."  It  was  held  that 
tax  certificates  were  included  in  the  words 
"  other  property."  Hall  v.  Baker,  74  Wis. 
127. 

A  Connecticut  statute  (now  Gen.  Stat.  1888, 
§  3581)  provides  that  where  any  injury  is  done 
to  "  a  building  or  other  property  "  by  fire  com- 
municated by  a  locomotive  engine,  etc.,  the 
railroad  company  shall  be  held  responsible. 
It  was  held  that  the  words  "  or  other  prop- 
erty "  should  not  be  confined  to  subjects 
ejusdem  generis.  Grissell  v.  Housatonic  R. 
Co.,  54  Conn.  467,  32  Am.  &  Eng.  R.  Cas.  358. 

Contract.  —  A  contract  with  a  reservoir  com- 
pany permitted  the  owner  of  a  cotton  mill  to 
draw  water  to  run  his  mill,  or  "  such  other 
mill  or  mills  as  may  be  erected  upon  his  said 
privilege."  It  was  held  that  "  other  mil]  or 
mills  "  was  not  restricted  to  objects  ejusdem 
generis  with  the  cotton  mill,  but  that  it  applied 
as  well  lo  a  paper  mill.  Phoenix  Cotton  Mfg. 
Co.  v.  Hazen,  118  Mass.  350. 

Exemption  Laws.  —  See  the  title  Exemptions 
(from  Executions),  vol.  12,  p.  106  et  sea. 

Other  Assistants.  —  Under  a  by-law  of  a  cor- 
porntion  providing  that  "  the  directors  shall 
elect  from  their  number  a  president,  vice- 
president,  and  such  other  assistants  as  are 
necessary,"  there  is  no  room  for  the  applica- 
tion of  the  pri nci pie  of  ejusdem  generis  to  the 
words  "  othir  assistants."  Archer  v.  People's 
Sav.  Bank  88  Ala.  254. 

Other  Animals. —  A  statute  provided  that  a 
railroad  c/ompany  should  be  liable  for  dam- 
ages "  by  its  agents,  engines,  orcais  to  horses, 
cattle,  mules,  or  other  animals."  It  was  held 
that  the  words  "other  animals"  included 
hogs.  The  court  said:  "The  intent  of  the 
act  is  carried  out  by  cither  attributing  to  the 
word  '  cattle  '  its  more  comprehensive  and  gen- 
eral meaning,  which  would  include  swine,  or 
by  construing  the  words  '  other  animals  '  to 
include  all  other  domestic  quadrupeds  liable 
to  injury  bv  railroad  trains.  The  latter  con- 
struction probably  more  nearly  approximates 
the  meaning  in  which  the  phrase  was  actually 
used  by  the  legislature."  Henderson  v. 
Wabash,  etc..  R.  Co.,  81  Mo.  608. 

1.  Others.  —  In  Welch  v.  Seymour,  28  Conn. 
390,  in  construing  a  statute  providing  that 
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OTHERWISE.    (See  also  OTHER,  ante,  p.  ion;  OTHERS,  ante.)  —  Other 
wise      defined  .is  meaning  in  a  different  manner;  in  another  way;  differ 
ently  ;  in  other  respects.1 
enumeration 


.ike  "other,"  "otherwise,"  when  followed  by  an 
nerallv  receives  an  cjusdcm  generis  interpretation.*    But,  as 


"  the  s :i i ii  officers  shall  continue  in  office  until 
the  next  annual  meeting,  and  until  others  are 
fleeted  in  their  stead,"  it  was  held  that  the 
word  others  did  not  necessarily  mean  different 
persons.  See  also  Citizens  Loan  Assoc.  v. 
Nugent,  40  N.  J.  L,  218. 

A  Xi  io  /i-rsi-y  statute  provided  that  the  com- 
missioners appointed  to  assess  damages  for 
opening  streets  should  meet  "  on  ten  days' 
notice  given  by  or  to  any  of  said  persons  so 
applying  to  each  of  the  others,  or  to  his,  her, 
or  their  attorney  or  agent."  It  was  held  that 
the  word  others  extended  to  all  who  were  in- 
terested in  the  application  for  a  new  assess- 
ment.   Stale  v.  Passaic,  36  N.  J.  L.  386. 

Other,  in  the  expression  "  tenants  and 
others  "  refers  to  persons  who  are  not  tenants. 
Kenney  v.  Sweeney,  14  R.  I.  582. 

Other  or  Others  -  Not  Read  as  "  Survivors  or 
Survivor."  —  Re  Hagen,  46  L.  J.  Ch.  665.  See 
also  Survivor. 

One  or  Several.  —  In  Hogan  v.  State,  36  Wis. 
246,  it  was  h::ld  that  in  a  statutory  definition 
of  murder  in  the  second  degree,  the  words 
"any  act  imminently  dangerous  toothers" 
must  be  held  to  mean  any  act  imminently 
dangerous  to  any  person  or  persons  other  than 
the  one  committing  it,  and  that  the  word 
others  did  not  imply  that  the  act  must  be 
dangerous  to  several. 

An  Indian  Treaty  provided:  "  It  is  further 
agreed  upon  the  presentation  to  the  Depart- 
ment of  the  Interior  of  the  claim  of  said  tribe 
for  depredations  committed  by  others  upon 
their  stock,  timber,  or  other  property,  accom- 
panied by  evidence  thereof,  examination  and 
report  shall  be  made  to  Congress  of  the 
amount  found  to  be  equitably  due,  in  order 
that  such  action  may  be  taken  as  shall  be  just 
in  the  premises."  It  was  held  that  the  term 
others  as  there  used  embraced  all  persons 
other  thin  the  members  of  the  tribe.  Navarre 
v.  U.  S.,  33  Ct.  CI.  235. 

1.  Otherwise.  — Thompson  v.  Highland  Park, 
187  III.  265. 

Otherwise  Distinguished  from  Another.  —  See 
People  v.  Greenwall  115  N.  Y.  523. 

In  Black  v.  Delaware,  etc..  Canal  Co.,  22  N. 
J.  Eq.  400,  it  was  said:  "  The  radical  mean- 
ing of  the  word  otherwise,  whirh  is  always  a 
relative  word,  is  'different  from  that  to  which 
it  relates.'  " 

By  Agent  or  Otherwise.  —  A  statute  provided 
thai  if  any  person  or  persons  except  taverners, 
bv  agent,  or  otherwise,  should  keep  any 
house,  etc.,  they  should  be  guilty  of  an  offense. 
It  was  contended  that  the  word  otherwise,  as 
used  in  this  connection,  in  a  penal  statute,  had 
no  meaning  and  was  to  be  rejected  in  the  con- 
struction of  the  statute.  In  refusing  to  sustain 
this  contention,  the  court  said:  "  No  man 
can  read  this  statute  without  learning,  from  its 
entire  perusal,  that  the  controlling  purpose  of 
the  legislature  was  to  suppress  tippling  houses, 
under  whatever  pretense  or  n ame  established ; 
and  thus  to  prevent  the  facilities  to  intemperate 
and  ruinous  dram  drinking.    To  reject  the 


word  otherwise  from  the  law,  and  thus  to 
legalize  the  evil  which  it  was  the  object  of  the 
statute  to  prevent,  if  perpetrated  in  person, 
and  not  by  agent,  would  be  not  only  absurd, 
but  it  would  involve  a  judicial  repeal  of  an 
important  part  of  the  law  itself."  Rawson  v. 
State,  19  Conn.  299. 

Otherwise  Secured.  —  A  rule  of  the  Supreme 
Court  required  supersedeas  bonds,  conditioned 
that  the  writ  of  error  or  appeal  should  be 
prosecuted  to  effect,  to  be,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money 
not  otherwise  secured,  for  the  whole  amount 
of  the  judgmentordecree,  including  just  dam- 
ages for  delays,  costs,  and  also  interest.  In 
Fuller  v.  Aylesvvorth,  (C.  C.  A.)  75  Fed.  Rep. 
701,  it  was  held  that  "  otherwise  secured," 
within  the  meaning  of  the  rule,  meant  "  other- 
wise than  by  mere  force  of  the  judgment." 

Otherwise  Disabled.  —  A  statute  provided  that 
when  any  person  not  a  resident  nor  having  a 
legal  settlement  in  a  town  should  be  taken 
sick,  lame,  or  otherwise  disabled  in  the  town, 
the  town  should  assist  such  person.  It  was 
held  that  the  term  "otherwise  disabled,"  as 
usedin  this  connection,  meant  bodily  or  mental 
disability  to  procure  a  livelihood.  McCaffrey 
v.  Shields,  54  Wis.  651. 

Covenant  by  Executor.  —  A  covenant  by  an 
executor  on  a  conveyance  of  land  of  his  testa- 
tor in  his  capacity  as  executor,  and  "  not 
otherwise,"  is  not  binding  on  him  in  his  indi- 
vidual capacity,  although  it  may  not  be  bind- 
ing on  the  estate  of  the  testator.  Thayer  v. 
Wendell,  1  Gall.  (U.  S.)  37. 

2.  Ejusdem  Generis  —  General  Rule  —  England. 
—  Skinner  v.  Shew,  (1893)  1  Ch.  413;  Haren  v. 
Archdale,  12  L.  R.  Ir.  318;  Portsmouth  v. 
Smith,  13  Q.  B.  D.  184;  Reg.  v.  Christopher- 
son,  16  Q.  B.  D.  7;  Cook  v.  North  Metropoli- 
tan Tramways  Co.,  18  Q.  B.  D.  684;  Gen. 
Morgan  v.  London  Omnibus  Co.,  13  Q.  B.  D. 
832,  53  L.  J.  Q.  B.  352;  Ex  p.  Tidswell.  56  L. 
J.  Q.  B.  D.  548,  57  L.  T.  N.  S.  416,  35  W.  R. 
669;  Monck  v.  Hilton,  46  L.  J.  M.  C.  167. 

Canada.  —  Rawlinson  v.  Wells,  13  Can.  L. 
T.  120. 

United  States.  —  Lowenstein  v.  Fidelity,  etc., 
Co.,  88  Fed.  Rep.  474;  Ham  v.  Missouri,  18 
How.  (U.  S.)  126. 

Alabama.  —  Nesbitt  v.  Drew,  17  Ala.  379. 

Connecticut.  —  State  ?'.  Meehan,  62  Conn.  126. 

Massachusetts.  —  Com.  v.  Rice,  9  Met.  (Mass.) 
253.  , 

Michigan.  —  American     Transp.  Co. 
Moore,  5  Mich.  385. 

Montana.  —  Forrester  v.  Boston,  etc.,  Consol. 
Copper,  etc.,  Min.  Co.,  21  Mont.  544. 

New  Jersey.  —  State  v.  Fuller,  40  N.  J.  L.  330. 

New  York.  —  People  v.  Elfenbein,  65  Hun 
(N.  Y.)  434;  Penfold  v.  Universal  L.  Ins.  Co., 
85  N.  Y.  317;  Lewis  v.  Smith,  9  N.  Y.  520. 

Texas.  —  Galveston  County  v.  Gorham,  49 
Tex.  292. 

Examples.  —  In  a  provision  that  real  estate 
actually  purchased  or  ottierwise  acquired  by 
an  intestate  is  to  descend  to  the  father  if  liv- 
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in  the  case  of  "  other,"  this  rule  has  many  exceptions,  and  where  the  intent 
requires  it  a  comprehensive  interpretation  will  be  given  to  "  otherwise,"  and 
the  rule  of  ejusdcm  generis  will  be  held  to  be  inapplicable.1 


ing,  or  to  the  mother  of  such  intestate  if  the 
father  isdead,  the  words  "otherwise  acquired" 
do  not  include  lands  descended  from  either 
parent.  Roberts  v.  Jackson,  4  Yerg.  (Tenn.) 
322,  cited  in  Hoover  v.  Gregory,  10  Yerg. 
(Tenn.)  451,  and  Tovvls  v.  Rains,  2  Heisk. 
(Tenn.)  357.    See  also  the  title  Succession. 

A  provision  in  a  policy  avoiding  it  in  the 
case  of  alienation  "  by  sale  or  otherwise  "  does 
not  apply  to  a  conveyance  by  way  of  mortgage, 
while  the  mortgagor  remains  in  possession, 
and  there  has  been  no  entry  for  foreclosure. 
Jackson  v.  Massachusetts  Mut.  F.  Ins.  Co.,  23 
Pick.  (Mass.)  418,  34  Am.  Dec.  69. 

A  contract  for  the  carriage  of  live  stock 
which  exempts  the  railroad  company  from  loss 
and  damage  "  in  loading,  unloading,  convey- 
ance, and  otlieriri.se  "  does  not  exempt  it  from 
a  loss  occasioned  by  reason  of  the  bottom  of 
the  carriage  giving  way.  Hawkins  v.  Great 
Western  R.  Co.,  17  Mich.  57. 

In  considering  a  provision  that  a  county 
board  may  levy  a  county  road  tax  on  taxable 
property  "  which  shall  be  expended  under 
their  direction  in  making  culverts,  grading, 
graveling,  ditching,  or  otherwise  improving 
such  highways,"  the  court,  by  Cassoday,  J., 
said:  "  By  a  familiar  rule  of  construction  the 
words  1  or  otherwise  improving  such  high- 
ways '  must  be  held  to  mean  the  improving  of 
such  highways  by  the  making  of  culverts, 
grading,  graveling,  ditching,  or  other  improve- 
ments of  a  similar  character,  and  not  the  re- 
building of  a  bridge."  State  v.  Wood  County, 
72  Wis.  637. 

So  where  a  United  States  statute  provided 
that  "  if  any  person  shall,  by  the  exhibition  of 
any  false  sample,  or  by  means  of  any  false 
representation  or  device,  or  by  collusion  with 
anyofficerof  the  revenue,  or  otherwise,"  know- 
ingly effect  an  entry  of  goods,  wares,  etc.,  at 
less  than  t he  true  weight,  measure,  etc.;  such 
person  should  be  fined,  etc.,  it  was  held  that 
the  words  "  ox  otherwise  "  must  be  interpreted 
to  mean  "  by  any  other  fraudulent  means." 
U.  S.  v.  Bettilini,  1  Woods  (U.  S.)  659. 

1.  Comprehensive  Sense  —  England.  —  Free- 
man v.  Cox,  8  Ch.  D.  148;  Hampden  v.  Wallis, 
27  Ch.  D.  251;  ///  re  Crawley,  28  Ch.  D.  431; 
Porrett  v.  White,  31  Ch.  D.  52;  In  re  Terry's 
Contract,  32  Ch.  D.  14;  Re  Slade,  36  L.  T.  N. 
S.  402;  Laudergan  v.  Feast,  54  L.  T.  N.  S. 
369:  Cheese  v.  Lovejoy,  2  P.  D.  251;  Margary 
v.  Robinson,  56  L.  J.  P.  I).  &  A.  44;  Johnson 
v.  Fenner,  33  J.  P.  740;  Ex  p.  A.-G.,  41  J.  P. 
118;  R.v.  Middlesex  Jus.,  41  J.  P.  629;  Morant 
v.  Taylor,  1  Ex.  D.  188;  Vernon's  Case,  4 
Coke  la;  Skinner  v.  Shew,  (1893)  1  Ch.  413; 
Cordinijley  v.  Checseborough,  3  Giff.  496,  4 
I)e  G.  F.  &  J.  379,  31  L.  J.  Ch.  621;  Monck  v. 
Hilton,  2  Ex.  D.  268,  46  L.  J.  M.  C.  169;  Low- 
ther  v.  Bentinck,  L.  R.  19  Eq.  167. 

Canada.  —  St.  Phillip's  Church  v.  Glasgow, 
etc.,  Ins.  Co.,  17  Ont.  95. 

Illinois.  —  Thompson  v.  Highland  Park,  187 
111.  265. 

Indiana.  —  Pittsburgh,  etc.,  R.  Co.  v.  Ma- 
honey,  148  Ind.  19'). 


Pennsylvania.  —  Whelen's  Appeal,  70  Pa. 
St.  429. 

A  statute  provided  for  punishment  for  an 
assault  committed  in  a  secret  manner  "  by 
waylaying  or  otherwise."  In  construing  this 
provision  the  court  said:  "  If  it  may  be  said 
to  be  the  general  rule  that  the  word  otherwise, 
following  an  enumeration,  should  be  in- 
terpreted by  supplying  after  it  the  words 
ejusdem  generis,  this  statute,  like  the  famous 
section  9  of  27  Hen.  VIII.,  constitutes  a  very 
clear  exception,  because  it  is  not  indefinite, 
but  must  be  construed  as  meaning  '  otherwise 
in  a  secret  manner.'  "  State  v.  Shade,  115  N. 
Car.  759.  See  also  State  v.  Jennings,  104  N. 
Car.  774. 

Examples.  —  In  a  statute  which  provides  that 
the  county  treasurer  shall  be  liable  in  an  ac- 
tion on  his  bond  if  he  receives  any  further 
money  out  of  the  treasury  for  fees,  clerk's  hire, 
or  otherwise,  the  words  "  or  otherwise  "  com- 
prehend everv  case  of  getting  money  out  of 
the  treasury  other  than  that  which  a  preceding 
section  has  provided  should  be  legitimate. 
State  v.  Kelly,  32  Ohio  St.  421). 

A  provision  in  a  private  (borough)  improve- 
ment act  that  nothing  therein  contained  shall 
affect  any  right  which  the  corporation  may 
have  "  under  the  Municipal  Corporation  Acts, 
or  otherwise  independently  of  this  act,"  is  not 
confined  to  acts  similar  in  kind  to  the  munici- 
pal corporation  acts,  but  extends  to  all  acts. 
Taylor  v.  Oldham,  4  Ch.  D.  406. 

"A  power  to  appoint  by  will  or  otherwise  of 
course  authorizes  an  appointment  by  deed." 
I  Sugden  on  Powers  (3d  Am.  ed  )  258,  citing- 
Irwin  v.  Farrer,  19  Ves.  Jr.  86;  Van  v.  Barnett, 
19  Ves.  J  r.  1  to. 

A  gift  of  real  estate,  to  hold  "  for  ever  or 
otherwise,  according  to  the  several  and  re- 
spective natures  and  tenures  thereof,"  has 
been  held  to  include  leaseholds  for  years. 
Swift  v.  Swift,  1  De  G.  F.  &  J.  160,  29  L.  J. 
Ch.  121. 

Where  a  party  to  an  action  has  to  satisfy  the 
court  of  any  matter  "  by  affidavit  or  other- 
wise," that  means  "  by  affidavit  or  by  any 
other  sufficient  means."  Shelford  v.  Louth, 
etc.,  R.  Co..  4  Ex.  1).  319. 

Where  a  statute  provided  that  a  debt  due  to 
a  member  of  a  company  in  bis  character  of  a 
member,  "  by  way  of  dividends,  profits,  or 
otherwise,"  should  be  postponed  to  debts  of 
the  company's  crerlitors,  it  was  held  that  a 
director's  unpaid  fees  fell  within  the  proviso. 
In  re  Leicester  Club,  etc.,  Co.,  30  Ch.  D. 
629.  , 

Threats,  "  by  circulars,  advertisements,  or 
otherwise,"  within  the  meaning  of  the  English 
Patents,  Designs,  and  Trademaiks  Act,  1S83, 
§  32,  include  threats  by  private  letter  to  the 
person  charged  with  infringement;  the  word 
otherwise  not  beinn  restricted  on  the  ejusdem 
generis  principle  to  "  other  means  such  as  cir- 
culars or  advertisements."  Driffield,  etc., 
Pure  Linseed  Cake  Co.  v.  Waterloo  Mills 
Cake,  etc.,  Co.,  31  Ch.  D.  638. 

Authority  to  lake  by  "  purchase  or  other 
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OCCITT  ■  OUSTER. 


Definitions. 


41;  Deforce  —  Deforce- 
p.  467;  Dispossession,  vol. 


OUGHT.    -  In  its  ordinary  sense  "ought"  means  to  be  bound  in  duty  or 

moral  obligation. 1 

OUNCE".  —  See  note  2. 
OUR. —  See  note  3. 

OUSTER.  (See  also  Abatement,  vol.  1,  p. 
men  r,  vol.  9,  p.  180;  Discontinuance,  vol.  9, 

9,  p.  542;  Disseizin,  vol.  9,  p.  543;  Franchises,  vol.  14,  p.  4;  Intrusion, 

vol.  17,  p.  417.     And   see  the  titles  ADVERSE  POSSESSION,  vol.   I,  p.  787; 

Corporations  (Private),  vol.  7,  p.  620;  Ejectment,  vol.  10.  p.  467;  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p.  646;  Public  Officers; 
Quo  WARRANTO.)  —  Ouster,  called  also  dispossession,  is  the  general  name  for 
all  wrongs  to  corporeal  real  property  depriving  the  rightful  owner  of  the  pos- 
session or  enjoyment  thereof.  Its  five  principal  varieties  are  abatement, 
intrusion,  deforcement,  discontinuance,  disseizin.  For  the  like  torts  in  cases 
of  incorporeal  real  property  there  are  also  various  technical  names,  such  as 
disturbance,  obstruction,  subtraction,  and  the  like.  An  entry  upon  the  land 
of  another  is  an  ouster  of  the  legal  possession  arising  from  the  title,  if  made 
under  claim  and  color  of  right  ;  otherwise,  it  is  a  mere  trespass.  The  inten- 
tion guides  the  entry  and  fixes  its  character.4 


tolse  "  is  authority  to  take  by  devise.  Down- 
ing v.  Marshall,  23  N.  Y.  388. 

So  in  Carpenter  v.  Mitchell,  54  111.  131,  it 
was  held  that  the  power  given  to  married 
women  to  acquire  propjrty  by  descent,  devise, 
"  or  otherwise"  was  sufficiently  broad  to  em- 
brace an  acquisition  by  purchase.  See  also 
Haight  v.  McVeagh,  69  111.  624. 

1.  Ought.  —  Otmer  v.  People,  76  III.  152. 
This  case  was  upon  an  instruction  of  the  trial 
court  to  the  jurors  that  if  they  believed  from 
all  the  evidence  that  the  defendant  had  know- 
ingly sworn  falsely  in  regard  to  any  material 
point  in  the  case,  they  ought  to  disregard  his 
testimony  on  all  material  points.  The  instruc- 
tion was  held  to  be  erroneous. 

In  Hooker  v.  Newton,  24  Wis.  292  it  was 
held  that  it  was  not  error  to  instruct  the  jury 
that  it  not  only  might  but  ought  to  give  ex- 
emplary damages,  if  it  found  the  facts  to  be 
such  as  to  justify  such  damages. 

Ought  in  the  Sense  of  Shall.  —  In  The  Chan- 
cellor's Case,  1  Bland  (Md  )  622,  it  was  said 
that  the  word  ought  frequently  occurred  in  the 
Declaration  of  Rights,  and  that  it  was  always 
used  in  the  imperative  sense  of  the  word 
"  shall,"  e.  g.,  that  no  soldier  ought  to  be 
quartered  in  any  house. 

The  Missouri  Bill  of  Rights  declared  that  all 
property  subject  to  taxation  ought  to  be  taxed 
in  proportion  to  its  value.  It  was  held  that 
the  word  ought  therein  was  not  directory,  but 
mandatory.  Life  Assoc.  v.  St.  Louis  County, 
49  Mo.  512. 

Ougli*.  and  Would.  —  A  question  upon  which  a 
special  verdict  was  asked  was  as  follows: 
"  Was  the  danger  to  be  apprehended  from 
riding  the  carriage  in  question,  under  Brown's 
management  as  sawyer,  so  great,  immediate, 
and  constant  that  a  reasonably  prudent  person, 
acting  in  the  light  of  all  the  circumstances 
under  which  the  plaintiff  acted,  ought  not  to 
subject  himself  to  it?"  Upon  the  validity  of 
the  question  the  court  said  :  "  It  is  now  urged 
that  the  word  '  would  '  should  have  been  used 
in  the  question  instead  of  the  word  ought.  It 
is  quite  apparent  that  '  would  '  is  the  strictly 


proper  word,  but  was  it  error  to  use  the  word 
ought?  We  think  not.  *  *  *  Substantially 
this  same  question  was  asked  to  be  submitted 
to  the  jury  by  the  defendant's  counsel,  with 
the  word  ought  instead  of  '  would  '  in  it. 
While  the  word  ought  is  inaccurate,  it  will  be 
found  frequently  used  intheiext  books  and 
decisions  as  the  proper  word  in  this  connection, 
and  as  the  equivalent  of  '  would,'  and  we  do 
not  regard  its  use,  unde;  the  circumstances 
here,  as  prejudicial."  Curran  v.  A.  H.  Stange 
Co.,  98  Wis.  598. 

2.  Ounce  of  Gold.  —  In  Roberts  v.  Smith,  58 
Vt.  492,  56  Am.  Rep.  567,  it  was  held  that  "  an 
ounce  of  gold  "  was  not  money,  that  it  has  no 
fixed  or  unvarying  value,  and  that  a  promise 
to  pay  to  bearer  one  ounce  of  gold  was  not  a 
negotiable  promissory  note.  See  also  the 
titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  103  et  seq.;  Money,  vol.  20,  p. 
837. 

3.  Our- — Singular  and  Plural. —  In  Mitchell  v. 

O'Neale,  4  Nev.  518,  it  was  said:  "Although 
incorrect,  it  is  not  infrequently  the  case  that 
the  plural  pronoun  is  used  for  the  first  person 
singular,  and  so  with  the  pronominal  adjective 
our. ' ' 

Property. —  In  Guyer  v.  Warren,  175  111.  328, 
it  was  held  that  the  word  our  in  an  option  con- 
tract indicated  that  the  farm  referred  to  was  a 
farm  owned  by  the  parties  to  the  contract. 

4.  And.  L.  Diet.;  Ewing  v.  Burnet,  11  Pet. 
(U.  S.)  52;  Bath  v.  Valdez,  70  Cal.  357.  See 
also  Newell  v.  Woodruff,  30  Conn.  498;  Price 
v.  Hall,  140  Ind.  314,  49  Am.  St.  Rep. 
196. 

In  McMullin  v.  Wooley,  2  Lans.  (N.  Y.)  395, 
it  was  said:  "An  ouster  is  an  actual  depriva- 
tion of  the  possession  of  a  part  of  the  land,  or. 
what  is  equivalent,  a  title  which  is  capable  of 
being  used  to  deprive  the  grantee  of  his  pos- 
session of  a  portion  of  the  land  covered  by  his 
deed." 

In  Burns  v.  Byrne,  45  Iowa  287,  it  was  said: 
"  By  '  actual  ouster  '  is  not  meant  a  physical 
eviction,  but  a  possession  attended  with  such 
circumstances  as  to  evince  a  claim  of  exclusive 
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OUT—  OUTFIT. 


Definitions. 


OUT.  —  See  note  i. 
OUTAGE.  —  See  note  2. 

OUTFIT.  (See  also  the  titles  General  Average,  vol.  14,  p.  952  ;  Marine 
INSURANCE,  vol.  19,  pp.  958,  961.)  —  "Outfit"  is,  correctly  speaking,  that 
portion  of  a  ship's  furniture  or  apparel  which  ordinarily  perishes  or  is  con- 
sumed in  the  course  of  her  voyage,  as  provisions  for  the  crew,  spare  ropes, 
and  the  like.3 


right  and  title  and  a  denial  of  the  right  of  the 
other  tenants  to  participate  in  the  profits." 

Ouster  by  Abatement.  —  See  Abatement,  vol. 
1,  p.  41. 

1.  Out  and  Out.  —  A  power  to  sell  trust  prop- 
erty "  for  a  price  or  consideration  to  be  paid 
out  and  out  in  money  "  is  not  well  executed  by 
a  sale  on  credit.  Philadelphia,  etc.,  R.  Co.  v. 
Lehigh  Coal,  etc.,  Co.,  36  Pa.  St.  210. 

Outbuilding. — 'See  Outhouse —  Outbuild- 
ing, post. 

Out  Of.  —  In  Cochrane  v.  Green,  9  C.  B.  N. 
S.  469,  99  E.  C.  L.  469,  the  words  "  out  of  " 
were  held  to  import  a  residue. 

Where  a  testator  directed  his  legatees  to 
contribute  to  A  a  percentage  "  out  of  their 
legacies,"  Romilly,  M.  R.,said:  "I  doubt 
whether  the  testatoi  intended  by  the  words 
'  out  of  '  to  point  out  any  particular  descrip- 
tion of  legatees  who  were  to  contribute." 
Ward  v.  Grey,  26  Beav.  490. 

Out  of  the  Business.  —  A  provision  in  partner- 
ship articles  that  moneys  that  might  be  due  to 
a  retiring  partner  should  be  paid  "  out  of  the 
business  by  the  continuing  or  surviving  part- 
ners "  by  annual  instalments  was  held  not  to 
mean  that  the  source  of  such  payment  was  to 
be  restricted  to  the  business  from  time  to  time 
carried  on  by  such  continuing  or  surviving 
partners,  but  that  such  moneys  were  to  be 
paid  by  such  partners  as  partners,  and  were 
to  become  a  personal  obligation  on  them. 
Beresford  v.  Browning,  I  Ch.  D.  30. 

Out  of  the  Country  —  Out  of  the  State  —  Out  of 
the  Jurisdiction.  (See  also  the  titles  Jurisdic- 
tion, vol.  17,  p.  1039;  Limitation  ok  Actions, 
vol.  19,  p.  228  et  set/.) —  In  a  provision  that  the 
statute  of  limitations  shall  not  run  againsl  a 
person  "  out  of  the  country,"  the  words  "  out 
of  the  country  "  should  be  construed  to  mean 
"  out  of  the  state,"  not  out  of  the  United 
States.  Graves  v.  Graves,  2  Bibb  (Ky  )  207. 
See  also  Mansell  v.  Israel,  3  Bibb  (Ky.)  514, 
in  which  latter  case  it  was  said:  "  When  the 
legislature  used  the  expression  '  the  country,' 
it  is  natural  to  suppose  that  they  meant  the 
country  for  which  they  were  legislating." 

In  Sleght  v.  Kane,  I  Johns.  Cas.  (N.  Y.)  76, 
it  was  held  that  a  person  who  was  within  the 
British  lines  during  the  war  of  1812,  and  thus 
out  of  the  jurisdiction  of  the  state,  was  "  out 
of  the  state  "  within  the  meaning  of  the  statute 
of  limitations.  See  also  Whitton  v.  Wass,  109 
Mass.  43. 

In  Meyer  v.  Roth,  51  Cal.  582,  the  court  con- 
strued the  phrase  "  a  witness  out  of  the  juris- 
diction "  as  meaning  without  the  state,  "  and 
so  beyond  the  reach  of  any  process  of  our 
courts  compelling  his  testimony." 

Within  the  statute  of  limitations  the  words 
"  out  of  the  state  "  have  been  held  to  apply  as 
well  to  those  who  have  always  resided  abroad 
as  to  those  who  have  been  residents  in  the 
state.    Jordan  v.  Secombe,  33  Minn.  220. 


In  Foster  v.  Givens,  (C.  C.  A.)  67  Fed.  Rep. 
693,  the  words  "  out  of  this  commonwealth," 
in  the  Kentucky  statute  of  limitations,  were 
held  to  apply  only  to  persons  permanently  out, 
as  nonresidents  or  noninhabilants,  and  who 
had  neither  domicil  nor  habitation  within  the 
com  mon  wealth. 

In  Larson  v.  Aultman,  86  Wis.  281,  it  was 
held  that  a  foreign  corporation  was  a  person 
out  of  the  state,  as  the  term  was  used  in  the 
statute  of  limitations. 

"Out  of  the  Country"  Synonymous  with  "Be- 
yond the  Seas." — U.  S.  Bank  M'Kenzie.  2 
Brock.  (U.  S.)  393.  2  Fed.  Cas.  No.  927;  Pan- 
coast  v.  Addison,  i  Harr.  &  J.  (Md.)  353.  See 
also  the  title  Limitation  of  Actions,  vol.  19, 
p.  237,  and  see  Beyond  the  Seas,  vol.  4,  p.  12. 

Out  of  Doors. —  In  Stale  v.  Aveiy,  109  N. 
Car.  798,  it  was  held  that  one  who  burned 
cotton  secured  in  a  railroad  car  could  not  be 
convicted  under  a  statute  making  it  a  misde- 
meanor to  burn  or  destroy  another  person's 
cotton  "  in  a  stack,  hill,  or  pen,  or  secured  in 
any  other  wav  out  of  doors." 

Out  of  My  Estate.  —  "  While  the  words  '  out 
of  my  estate,'  upon  which  much  reliance  is 
placed,  would  indicate,  if  they  stood  alone, 
that  the  legacies  were  to  be  paid  from  the  gen- 
eral funds  of  the  estate,  they  are  controlled  by 
the  other  parts  of  the  will  and  its  whole  gen- 
eral scheme."  Stevens  v.  Fisher,  144  Mass. 
128. 

Out  of  Terra. —  Under  Code  N.  Car.  (1883), 
§  423,  which,  with  regard  to  referees'  reports, 
enacts  that  "  either  parly,  during  the  term  or 
upon  ten  days'  notice  to  the  adverse  party  out 
of  term,  may  move  the  judge  to  review  such 
report  and  set  aside,  modify,  or  confirm  the 
same,"  the  words  "  our  of  term  may  move  the 
judge,"  etc.,  nothing  further  being  provided 
in  the  statutory  provision  cited,  mean  "  out  of 
term  within  the  territorial  jurisdiction  of  the 
judge  as  10  that  action  ;  not  beyond  and  outside 
of  it,  unless  by  the  common  consent  of  the 
parties  "    McNeill  7'.  Hodges,  99  N.  Car.  249. 

Out  West.  —  Where  a  promissoty  note  was 
not  payable  at  any  particular  p!ace,  and  the 
makers  removed  their  place  of  business, 
unknown  to  the  holder,  and  on  inquiry  at  the 
former  place  of  business  the  holder  was  re- 
ferred to  the  cgents  o(  the  makers,  who  in- 
formed him  thatthev  were  "  out  West,"  it  was 
held  that  this  excused  presentment.  The  com- 
mon understanding  of  the  phrase  "  out  West  " 
is  "  in  the  western  states;  "  it  means  "  out  of 
this  state."    Adams  v.  Leland,  30  N.  Y.  309. 

Out.  66.  —  "  Out.  66  "  was  held  to  be  an  ab- 
breviation of  ''  out-lot  66  "  in  Barton  7'. .Ander- 
son, 104  Ind.  582. 

2.  Outage  —  Tobacco  Inspection  Laws.  —  See 
Turner  t.  Slate,  55  Md.  252. 

3.  Outfit.  —  Lowndes  on  Average  11. 
Out/It,  in  a  fishing  voyage,  principally  con- 
sists in  the  apparatus  and  instruments  ncccs- 
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OUTFITTER  - 


OUTHOUSE. 


Definitions. 


OUTFITTER.  —  Sec  note  I. 

OUTGOING.  -An  "outgoing"  means  something  that  has  gone  out;  an 
expense  to  which  some  one  has  been  put.8 

OUTHOUSE  OUTBUILDING.  (See  also  House,  vol.  15,  p.  767.)  —  A 
building  adjoining  or  belonging  to  a  dwelling  house  ;  a  building  subservient 
to,  yet  distinct  from,  the  principal  mansion  house,  located  either  within  or 
without  the  curtilage.3 


sary  for  taking  fish,  etc.,  and  disposing  of 
I  hem  when  taken.  It  differs  materially  from 
what  is  comprehended  under  the  tcrm"goods." 
Hill  71.  Patten,  8  East  373,  per  Lord  Ellen- 
borough,  C.  J. 

"  I  he  construction  of  the  words  outfits  and 
'  catchings  '  is,  in  the  absence  of  any  peculiar 
technical  meaning  thereof  by  the  usage  of 
trade,  a  matter  of  law  for  the  decision  ol  the 
court;  and  these  words  must  have  the  ordi- 
nary meaning  belonging  to  them  in  the 
language  of  common  life  and  common  sense, 
in  the  absence  of  any  such  technical  mean- 
ing." Rogers  v.  Mechanics'  Ins.  Co.,  1  Story 
(U.  S.)  603.  See  also  Hancox  v.  Fishing  Ins. 
Co.,  3  Suran.  (U.  S.)  132. 

Same  —  Cargo,  —  As  to  whether  a  policy  on 
cargo  will  cover  the  outfits  of  a  whaling  ship, 
see  Paddock  v.  Franklin  Ins.  Co.,  11  Pick. 
(Mass.)  227.  See  also  the  title  Marine  Insur- 
ance, vol.  19,  pp.  958,  961. 

1.  Outfitter.  —  A  covenant  not  to  carry  on 
the  business  of  a  "  ladies'  outfitter  "  is  not 
broken  by  a  hosier  selling,  in  the  ordinary 
course  of  his  business,  certain  articles  also 
sold  by  a  ladies'  outfitter,  although  the  articles 
so  sold  form  a  substantial  part  of  the  business 
of  a  ladies'  outfitter.  Stuart  v.  Diplock,  43 
Ch.  D.  343,  38  W.  R.  223. 

2.  Outgoing.  —  Crosse  v.  Raw,  L.  R.  9  Exch. 
209.  See  also  Tubbs  v.  Wynne,  (1897)  1  Q.  B. 
78;  Barsht  v.  Tagg,  (1900)  I  Ch.  231;  In  re 
Wrexham,  etc.,  R.  Co.,  (1900)  1  Ch.  261;  Stock 
v.  Meakin,  (1900)  1  Ch.  683;  Aldridge  v.  Feme, 
17  Q.  B.  D.  212;  Hill  v.  Edward,  W.  N.  (85) 
32;  Batchelor  v.  Bigger,  60  L.  T.  N.  S.  416; 
Parish  v.  Sleeman,  1  De  G.  F.  &  J.  326,  29  L. 
J.  Ch,  96,  1  L.  T.  N.  S.  506;  Midgley  v.  Cop- 
pock,  4  Ex.  D.  309;  Re  Furtado,  27  S.  J.  466; 
Egg  v.  Blayney,  21  Q.  B.  D.  107;  In  te  Boor, 
58  L.  J.  Ch.  285;  Lawes  v.  Gibson,  L.  R.  1  Eq. 
135;  In  re  Bettesworth,  37  Ch.  D.  535;  Re 
Taber,  51  L.  J.  Ch.  721. 

3.  Outhouse.  —  Bouv.  L.  Diet. 

"An  outhouse  is  any  house  necessary  for  the 
purposes  of  life,  in  which  the  owner  does  not 
make  his  constant  or  principal  residence." 
State  v.  O'Brien.  2  Root  (Conn  )  516.  See  also 
State  v.  Powers.  36  Conn.  79. 

"An  outhouse  is  one  not  used  for  a  d  welling 
or  business  purposes."  Downey  v.  State,  115 
Ala.  112. 

Necessity  of  Main  Building.  —  An  outbuilding 
is  something  to  be  used  in  connection  with  a 
main  building,  and  where  there  is  no  main 
building  there  can  be  no  outbuilding.  Blake- 
more  v.  Stanley,  159  Mass.  7.  See  also  Com. 
v.  Certain  Intoxicating  Liquors,  140  Mass.  287; 
and  see  House,  vol.  15,  p.  771,  note  Outhouse. 

"  I  apprehend  that  it  has  been  settled  from 
ancient  times,  that  an  outhouse  must  be  that 
which  belongs  to  a  dwelling  house,  and  is  in 
some  respects  parcel  of  such  dwelling  house." 


Taunton,  J.,  in  Rex  v.  Haughton,  5  C.  &  P. 
555,  24  E.  C.  L.  453. 

But  in  Carter  v.  State,  106  Ga.  373,  it  was 
held  that  outhouse  in  an  arson  statute  did  not 
necessarily  import  a  house  appurtenant  to 
another  building.  See  also  Downey  v.  State, 
j  15  Ala.  108.  And  see  the  title  Arson,  vol.  2, 
p.  928. 

Same  —  Not  Necessarily  Within  Same  Inclosure. 

—  See  Cameron  v.  State,  15  Ala.  383,  stated  in 
the  title  Gaming,  vol.  14,  p.  674. 

"  Outhouse  Where  People  Resort  "  —  Gaming.  — 
See  the  title  Gaming,  vol.  14,  p.  674. 

Arson.  (See  also  the  title  Arson,  vol.  2,  p. 
928.) —  Setting  fire  to  paper  enly,  in  a  drying 
loft  belonging  to  a  paper  mill,  no  part  of  which 
is  buined,  is  net  setting  fire  to  an  outhouse. 
Rex  v.  Taylor,  1  Leach  C.  C.  49. 

The  first  count  of  an  indictment  charged  the 
firing  of  a  certain  building,  used  by  O.  for 
carrying  on  his  trade  as  a  builder;  and  other 
counts  laid  the  arson  as  of  a  stable,  an  out- 
house, and  a  stack  of  haulm.  It  was  proved 
that  some  haulm  had  been  carted  from  a  field 
and  stacked  in  a  building  originally  intended 
for  a  stable,  but  afterwards  divided  into  three 
parts  by  a  wall,  which  reached  only  to  the 
eaves.  One  part  was  used  as  a  stable,  and  the 
part  fired  contained  the  haulm  and  a  lot  of  tiles 
of  the  prosecutor,  who  was  a  builder.  The 
fire  had  been  kindled  on  the  haulm.  It  was 
held  that  the  building  was  improperly  de- 
scribed as  an  outhouse,  a  shed,  or  a  stable. 
Reg.  v.  Munson,  2  Cox  C.  C.  186. 

Barn.  —  In  Stockton  v.  State,  (Tex.  Crim. 
1898)  44  S.  W.  Rep.  509,  a  barn  used  for  feed- 
ing stock  and  storing  grain  was  held  not  to  be 
an  outhouse. 

A  barn  not  connected  with  the  mansion 
house,  but  standing  alone  several  rods  distant 
therefrom,  is  an  outhouse.  State  i>.  Brooks,  4 
Conn.  448. 

Same  —  Tobacco  Barn.  —  See  White  v.  Com., 
87  Ky.  454,  staled  in  the  title  Burglary,  vol. 
5.  P-  56- 

Cart  House.  —  A  cart  hovel,  consisting  of  a 
stubble  roof  supported  by  uprights,  at  a  dis- 
tance from  other  buildings,  has  been  held  not 
to  be  an  outhouse.  Rex  v.  Parrot,  6  C.  &  P. 
402,  25  E.  C.  L.  458. 

Chicken  House. —  In  Prices.  Com.,(Ky.  1S94) 
25  S.  W.  Rep.  10C2,  a  chicken  house  on  the 
same  lot  as  a  dwelling  house,  and  owned  and 
used  by  the  occupant  of  the  dwelling  house, 
was  held  to  be  an  outhouse,  within  a  statute 
against  burglary. 

Dwelling  House.  —  In  Elsmore  7j.  St.  Bria veils, 
8  B.  &  C.  401,  15  E.  C.  L.  266,  an  uncompleted 
and  unoccupied  dwelling  house  in  which  the 
owner  had  stored  agricultural  products  and 
implements  was  held  not  to  be  an  outhouse. 

Pigsty.  —  See  the  title  Arson,  vol.  2,  p.  929, 
note. 
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OUTLA  W—  OUTRAGE. 


Definitions. 


OUTLAW  —  OUTLAWRY.  —  Outlawry  was  an  ancient  proceeding,  putting 
a  man  out  of  the  protection  of  the  law,  so  that  he  became  incapable  of  bringing 
an  action  for  redress  for  injuries,  and  forfeited  all  his  goods  and  chattels  to  the 
king;  a  process  which  might  be  resorted  to  against  an  absconding  defendant 
in  a  civil  or  criminal  proceeding.  An  outlawry  for  treason  or  felony  operated 
as  a  conviction  and  attainder,  and  anciently  a  person  outlawed  might  be  killed 
by  any  one  who  should  meet  him;  but  as  early  as  the  reign  of  Edward  III.  it 
was  held  that  no  man  was  entitled  to  kill  an  outlaw  except  the  sheriff,  having 
lawful  warrant.  In  the  United  States  it  would  seem  that  outlawry  in  its 
technical  sense  is  entirely  obsolete.1 

OUTLAWED.  —  Referring  to  a  claim,  as  a  debt  due  on  a  promissory  note, 
"outlawed"  means  barred  by  the  statute  of  limitations.2 

OUTLINE.  —  Sec  note  3. 

OUTRAGE.  (See  also  the  title  DAMAGES,  vol.  8,  p.  537.)  —  An  outrage  is 
a  grave  injury;  a  serious  wrong.  This  is  a  generic  word,  and  applies  to 
everything  which  is  injurious  in  a  great  degree  to  the  honor  or  the  rights  of 
another.* 


Shed.  —  See- the  title  Arson,  vol.  2,  p.  929, 
note. 

An  Open  Building  in  a  Field  out  of  sight  of  the 
owner's  house,  though  boarded  and  covered, 
is  not  an  outhouse  within  the  meaning  of  the 
statute  7  &  8  Geo.  IV.,  c.  30,  §  2,  against  arson. 
Rex  v.  Ellison,  1  Moody  336. 

Schoolhouse.  —  See  the  title  Burglary,  vol.  5, 
p.  56,  note.  See  also  Rex  v.  Winter,  R.  &  R. 
C.  C.  295,  stated  in  the  title  Arson,  vol.  2,  p. 
928. 

Stillhouse.  —  See  State  v.  Faulkener,  2  Mc- 
Cord  L.  (S.  Car.)  439,  stated  in  the  title  Gam- 
ing, vol.  14,  p.  674. 

1.  Outlaw  —  Outlawry.  —  Abb.  L.  Diet.  See 
also  3  Black.  Com.  284;  4  Black.  Com.  319; 
Respublica  v.  Doan,  1  Dall.  (Pa.)  86;  Respub- 
lica  v.  Steele,  2  Dall.  (Pa.)  92;  Dale  County 
v.  Gunter,  46  Ala.  138;  St.  Louis  v.  Toney,  21 
Mo.  256;  Vasquez  v.  Evving,  42  Mo.  247; 
Trotter  v.  St.  Louis  Public  Schools,  9  Mo.  76; 
Barry  v.  Bhimenthal,  32  Mo.  29. 

"  The  word  outlaw  has  a  distinct  technical 
signification,  and  when  used  in  that  sense  re- 
fers to  persons  and  not  to  things.  Thus,  an 
outlaw  is  one  who  is  put  out  of  the  law,  that 
is,  deprived  of  its  benefits  and  protection.  In 
earlier  limes  he  was  called  a  frtndlesman  — 
one  who  could  not,  by  law,  have  a  friend.  An 
outlaw  was  said  [to  be]  caput genere  lupinum, 
by  which  it  was  meant  that  any  one  might 
knock  him  on  the  head,  as  a  wolf,  in  case  he 
would  not  surrender  himself  peaceably  when 
taken.  He  forfeited  everything  he  had, 
whether  it  was  in  right  or  possession."  Drew 
v.  Drew,  37  Me.  391. 

The  word  outlaw  as  used  in  the  Alabama 
Act  of  Dec.  28,  1868,  §  1,  declaring  counties 
liable  for  persons  killed  by  an  outlaw,  etc., 
does  not  mean  an  outlaw  in  the  strict  sense  of 
the  common-law  u=e  of  the  term  —  i.  e.,  a 
person  who  has  been  adjudged  by  a  regular 
judicial  proceeding  to  be  out  of  the  protection 
of  the  laws.  No  such  proceeding  is  known  to 
the  laws  of  Alabama.  It  was  used  in  the  act 
in  a  loose  sense,  having  reference  to  the  dis- 
turbed condition  of  society  at  the  time,  and 
included  the  lawless  and  disorderly  persons 
then  addicted  to  roving  through  the  state  in 
disguise  and  committing  habitually  acts  of 


violence  and  outrage.  Dale  County  v.  Gunter, 
46  Ala.  118. 

2.  Outlawed.  —  Waters  v.  Tompkins,  2  C.  M. 
&  R.  726;  Drew  v.  Drew,  37  Me.  393;  Curtis 
t>.  Goodenow,  24  Mich.  22. 

3.  Outline.  —  A  bill  of  exceptions  which  pro- 
fesses to  give  only  "  an  outline  of  all  the  testi- 
mony in  the  case  "  is  not  sufficient  to  authorize 
the  Supreme  Court  to  inquire  into  the  propriety 
of  the  refusal  by  the  Circuit  Court  to  grant  a 
new  trial.    Buckmaster  v.  Cool,  12  III.  74. 

4.  Outrage. —  Bouv.  L.  Diet.;  McKinley  v. 
Chicago,  etc.,  R.  Co.,  44  Iowa  314,  24  Am. 
Rep.  748. 

Divorce. —  A  7'cxns  statute  provided  that  a 
divorce  by  separation  from  the  bonds  of  matri- 
mony might  be  decreed  where  either  the  hus- 
band or  wife  was  guilty  of  excessive  cruel 
treatment  or  outrage  towards  the  other.  It 
was  held  that  outrage,  in  this  connection,  did 
not  include  larceny.  Lucas  v.  Lucas,  2  Tex. 
114.  See  generally  the  title  Divorce,  vol.  9, 
p.  723. 

Same — Outrageous. —  In  Byrne  v.  Byrne,  3 
Tex.  336,  it  was  held  that  what  is  meant  by 
the  use  of  the  words  "  insupportable  "  and 
"outrageous"  is  a  question  of  law;  but  that 
the  existence  and  truth  of  the  facts  which 
amount  to  outrages  are  for  the  jury. 

Outrage  and  Indignity. —  In  estimating  dam- 
ages in  cases  of  assault  and  battery,  mental 
anguish  or  pain,  as  distinguished  from  phys- 
ical suffering,  must  be  included  in  the  mean- 
ing of  outrage  and  indignity.  McKinley  v. 
Chicago,  etc.,  R.  Co.,  44  Iowa  320,  24  Am. 
Rep.  748. 

Outrage  to  Feelings.  —  A  statute  regulating 
actions  for  nuisances  expressly  excluded  all 
damages  for  any  outrage  to  the  feelings  of  the 
plaintiff.  It  was  claimed  that  every  personal 
annoyance  or  inconvenience  was  included  and 
comprehended  in  the  term  "  outrage  to  the 
feelings."  The  court  said  :  "  The  term  outrage 
implies  something  more  than  mere  incon- 
venience or  annoyance  or  injury.  It  implies 
excess,  violence,  as  well  as  injury — violence 
and  wrong,  and  that  intended  and  designed; 
and  when  applied  to  the  feelings,  it  implies  not 
mere  physical  pain,  but  mental."  Aldrich  v. 
Howard,  8  R.  I.  250. 
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Definitions. 


OUTSTANDING.  —  See  note  I. 
OUTWARD.      See  note  2. 

OVER.  "Over"  is  defined  to  mean  above  or  higher  than,  in  place  or 
position,  with  the  idea  of  covering;  across;  from  side  to  side  of;  upon  the 
surface  of.3  "Over"  sometimes  has  the  meaning  of  passing  from  one  to 
another;  e.  g„u  remainder  over."'1 


1.  Outstanding  Banknote.  —  A  banknote  "in 
circulation  "  is  a  note  which  is  passing  from 
hand  to  hand  as  a  negotiable  instrument;  and 
when  returned  to  the  bank  or  any  of  its 
branches  it  ceases  to  be  "  in  circulation  "  or 
oiitaiii iiilhx/.  lijnk  of  Africa  z>.  Colonial  Gov- 
ernment, 13  App.  Cas.  220. 

Outstanding  Accounts.  —  In  McCulsky  v. 
Klosterman,  20  Oregon  112,  it  was  said: 
"  '  Outstanding  accounts'  means  such  accounts 
as  are  due,  unpaid,  uncollectible,  as  an  ordi- 
nary outstanding  draft  or  bond  or  other  in- 
debtedness; and  is  broad  enough  to  include 
within  its  terms  good  and  bad  accounts  which 
are  due  and  unpaid." 

A  Crop  is  outstanding  from  the  day  when  it 
begins  to  grow  until  gathered  and  taken  away. 
Sullins  v.  State,  53  Ala.  476. 

Outstanding  and  Bearing  Interest.  —  See  Gar- 
dillo  v.  Weguelin,  5  Cent.  L.  J.  45,  25  W.  R. 
623. 

Outstanding  Liabilities.  —  A  stipulation  by 
the  vendee  of  a  newspaper  to  pay  "  all  the 
outstanding  liabilities"  of  the  paper  will  not 
mak;  the  vendee  liable  for  damages  for  libel 
subsequently  recovered  against  the  vendor,  in 
a  suit  pending  when  the  sale  of  the  paper  was 
made.  Perret  v.  King,  30  La.  Ann.  1368,  31 
Am.  Rep.  240. 

2.  Outward.  —  A  charter-party  made  between 
the  plaintiffs,  the  charterers,  through  the 
agency  of  G.  &  Co.,  and  the  defendant,  the 
captain  of  the  ship  Elvezia,  provided  among 
other  things  that  the  ship  should  proceed  with 
a  cargo  to  San  Francisco,  "  where  the  ship 
shall  be  consigned  to  charterers'  agents  in- 
wards and  outwards,  paying  the  usual  com- 
missions *  *  *  and  deliver  the  same 
*  *  *  and  so  end  the  voyage;"  and  that 
"  on  her  return  to  her  port  of  discharge  in  the 
United  Kingdom  "  she  should  be  reported  at 
the  custom  house  by  G.  &  Co.  It  was  held 
that  these  piovisions  did  not  impose  on  the 
defendant  an  obligation  to  accept  a  homeward 
cargo  for  the  United  Kingdom  from  the  plain- 
tiffs' agents  at  San  Francisco,  but  merely 
bound  him,  if  he  had  determined  upon  taking 
a  return  cargo  on  board  there,  to  employ  them 
to  procure  and  ship  it.  Cross  z.  Pagliano,  L. 
R.  6  Exch.  q. 

Outward  Mark.  —  For  a  tradesman  to  place 
on  a  wire  blind  to  a  front  window  such  letters 
as  "  H.  B.  &  Co.,  late  S.  B.  &  Co.,"  with 
similar  letters  on  a  roller  blind  and  on  a  brass 
plate  fixed  on  the  front  railings,  is  to  make 
an  "outward  mark  or  show  of  business" 
within  a  restrictive  covenant  in  a  lease  which 
stipulates  that  the  lessee  shall  not  "  affix  or 
permit  any  outward  mark  or  show  of  business" 
to  be  affixed  to  the  premises.  Evans  v.  Davis, 
10  Ch.  D.  747. 

3.  Over.  —  Illinois  Cent.  R.  Co.  v.  Chicago, 
141  III.  598- 

Over  does  not  necessarily  mean  vertically 


above.  And.  L.  Diet.;  Patterson  v.  State,  12 
Tex,  App.  222. 

Over  Synonymous  with  Across.  —  See  Across, 
vol.  1,  p.  574. 

Crossing.  —  A  siatute  provided  that  the  city 
council  should  have  the  power  by  condemna- 
tion or  otherwise  to  extend  any  street  over  oi 
acioss  any  railroad  track,  right  of  way,  or  land 
of  any  railroad  company,  It  was  held  that 
this  statute  permitted  a  grade  crossing.  Illi- 
nois Cent.  R.  Co.  v.  Chicago,  141  111.  598. 

In  Newburyport  Turnpike  Corp.  v.  Eastern 
R.  Co.,  23  Pick.  (Mass.)  329,  the  word  over  was 
held  to  denote  a  crossing  upon  the  surface. 
The  court  said:  "  The  words  over  and  '  under  ' 
as  applied  to  the  surface  are  not  precisely  op- 
posites.  One  passes  over  a  road  if  he  crosses 
it  on  the  surface,  as  well  as  when  he  crosses 
above  it  on  a  bridge."  See  also  State  v.  Dav- 
enport, etc.,  R.  Co.,  47  Iowa  507;  Milburn  v. 
Cedar  Rapids,  12  Iowa  246;  Chicago,  etc.,  R. 
Co.  v.  Newton,  36  Iowa  299;  Gear  v.  Chicago, 
etc.,  R.  Co.,  43  Iowa  83;  Clinton  v.  Cedar 
Rapids,  etc  ,  R.  Co.,  24  Iowa  472;  Boston,  etc., 
R.  Co.  v.  Lawrence,  2  Allen  (Mass.)  107. 

"  But  the  word  over  has  also  been  construed 
to  denote  a  crossing  at  a  higher  level,  and  not 
on  the  same  level;  and  it  has  been  held  to 
mean  '  not  upon,  but  above.'  "  Illinois  Cent. 
R.  Co,  v.  Chicago,  141  III.  599,  citing  Central 
Vermont  R.  Co.  v.  Royalton,  58  Vt.  234,  and 
Boston,  etc.,  R.  Co.  v.  Lawrence,  2  Allen 
(Mass.)  110. 

Same  —  Over,  Under,  Through,  or  Across  the 
Streets.  —  A  New  York  Rapid  Transit  Act 
(Laws  1875,  c.  606),  provided  for  the  construc- 
tion of  railways  "  over,  under,  through,  or 
across  the  streets."  It  was  held  that  this  au- 
thorized the  construction,  under  its  provisions, 
of  surface  roads,  although  animal  power  as  a 
moior  was  by  the  terms  of  the  act  excluded. 
New  York  Cable  Co.  v.  New  York,  104  N.  Y.  I. 

Over  or  Upon  the  Pavement.  —  Where  it  was 
enacted  that  no  projection  of  any  kind  should 
be  made  in  front  of  any  building  "  over  or 
upon  the  pavement,"  it  was  held  that  an  oriel 
window  which,  though  projecting  over  the 
pavement  of  a  street,  did  nol  interfere  with  the 
use  of  the  footpath,  but  only  with  the  access  of 
light  and  air  to  the  street,  was  not  within  the 
provision,  as  the  section  of  the  act  had  exclu- 
sive reference  to  footways.  Goldstraw  v. 
Duckworth,  5  Q.  B.  D  275,  49  L.  J.  M.  C.  73. 

Over  That  Sum.  —  A  constitutional  provision 
that  the  fees  of  clerks  of  courts  of  record  shall 
not  exceed  two  thousand  five  hundred  dollars, 
and  a  further  provision  that  the  surplus  "  over 
that  sum  "  shall  be  paid  into  the  treasury  of 
the  state,  is  no  restriction  upon  the  legislature, 
so  far  as  fixing  the  salaries  of  clerks  is  con- 
cerned, save  in  the  one  particular  that  such  a 
salary  shall  not  exceed  two  thousand  five  hun- 
dred dollars.    Matter  of  Burris,  66  Mo.  448. 

4.  Matter  of  Miller,  2  Lea  (Tenn.)  70. 
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O  VERCHARGE  —  O  VERPL  US. 


Definitions. 


OVERCHARGE.  —  An  overcharge  is  a  charge  of  more  than  is  permitted  by 
law.1 

OVERDRAFT  —  OVERDRAW.  (See  also  the  title  Banks  AND  BANKING, 
vol.  3,  p.  834.)  —  An  overdraft  arises  when  a  customer  of  a  bank  draws  there- 
from more  money  than  is  standing  to  his  credit  in  his  account  with  the  bank.2 

OVERDUE.  (See  also  the  titles  BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES,  vol.  4,  p.  65  ;  CHECKS,  vol.  5,  p.  1028.)  —  A  note  or  bill  may  be  said 
to  be  overdue  when  the  period  has  elapsed  in  which  it  should  have  been 
presented.3 

OVERFLOW  —  OVERFLOWING,  ETC.  —  The  word  "  overflow,"  when 
applied  to  the  surface  of  land,  means  to  fill  beyond  the  brim  or  margin  ;  to 
deluge  ;  to  submerge  ;  to  drown.4 

bVERLNSURANCE.  —  See  the  titles  Fire  Insurance,  vol.  13,  p.  86; 
Insurance,  vol.  16,  p.  830;  Marine  Insurance,  vol.  19,  p.  930. 

OVERISSUE  OF  STOCK.  —  See  the  titles  Stock;  Stockholders. 

OVERPAYMENT.  —  See  the  titles  EXTORTION,  vol.  12,  p.  576;  PAYMENT; 
Public  Officers;  Taxation. 

OVERPERSUASION.  —  See  note  5. 

OVERPLUS.  —  "Overplus"  means  what  is  left  beyond  a  certain  amount ; 
the  residue;  the  remainder  of  a  thing;  the  same  as  surplus.6 


1.  Overcharge.  —  Woodhouse  v.  Rio  Grande 
R.  Co.,  67  Tex.  418. 

2.  Overdraft.  —  Bacon  v.  U.  S.,  (C.  C  A.)  97 
Fed.  Rep.  43;  U.  S.  v.  Allis,  73  Fed.  Rep.  178. 

In  State  v.  Stimson,  24  N.  J.  L.  483,  it  was 
said:  "  The  term  overdraw  is  not  recognized 
or  adopted  by  the  lexicographers;  but  it  has, 
nevertheless,  a  definite  and  well-understood 
meaning.  The  third  section  of  the  Act  of  1820 
(Rev.  Laws  801)  appropriately  describes  the 
offense  of  overdrawing  an  account  by  an  officer 
of  the  bank  to  be  an  act  by  reason  whereof  he 
unlawfully  obtains  money  from  the  bank  upon 
his  check." 

Loan.  —  "  As  between  a  banking  firm  and  a 
depositor  not  a  member  of  the  firm,  an  over- 
draft is  a  loan.  The  payment  of  the  latter's 
check  when  no  funds  stand  to  his  credit,  is  an 
advance  by  the  firm  of  its  own  money,  for  the 
repayment  of  which,  with  the  lawful  interest, 
the  customer  is  liable.  It  is  payable  absolutely 
and  in  full,  without  abatement  or  contingency, 
and  so  constitutes  a  loan  in  all  its  characteris- 
tics. If  more  than  the  legal  rate  of  interest  is 
agreed  upon  and  paid,  the  borrower  loses  the 
excess  above  such  legal  rate,  and  if  the  con- 
tract stands  and  is  carried  out,  the  loss  is  ab- 
solute and  certain.  Hut  the  situation  changes 
when  the  person  making  the  overdraft  is  a 
member  of  the  firm  which  advances  it."  Payne 
v.  Freer,  91  N.  Y.  43. 

An  overdraft  by  an  agent  of  his  principal's 
account,  with  the  knowledge  of  the  cashier  of 
the  bank,  the  credit  being  extended  to  the 
principal,  amounts  to  a  simple  loan  of  money, 
and  whether  the  cashier  had  authority  to  ex- 
tend such  accommodation  or  not,  his  authority 
cannot  be  questioned  in  an  action  by  the  bank 
to  recover  the  money.  Union  Gold  Min.  Co. 
v.  Rockv  Mountain  Nat.  Hank,  2  Colo.  248. 

3.  Overdue.  —  Camp  v.  Scott,  14  Vt.  390.  See 
also  Le  Due  v.  Kasson  First  Nat.  Bank,  31 
Minn.  38. 

4.  Overflow.  —  Fierce  Mill  Co.  v.  Kolter- 
mann,  26  Neb.  728. 

The  question  whether  lands  returned  as 
"  subject  to  periodical  overflow  "  are  "  swamp 


and  orer/lotved  lands  "  is  a  question  of  fact, 
properly  determinable  by  the  land  department, 
whose  decisions  on  matters  of  fact  within  its 
jurisdiction  are,  in  the  absence  of  fraud  or 
imposition,  conclusive  and  binding  on  the 
courts  of  the  country,  and  not  subject  to  re- 
view by  the  Supreme  Court  of  the  United 
States.    Heath  v.  Wallace,  138  U.  S.  573. 

Overflowed. —  In  Pierce  Mill  Co.  v.  Kolter- 
mann.  26  Neb.  722,  an  allegation  in  a  pleading 
that  land  was  damaged  by  being  overflowed 
was  held  to  be  established  by  proof  that  the 
water  of  a  stream,  being  set  back  by  a  clam 
and  caused  to  stand  at  a  greater  depth  in  the 
bed  of  the  stream,  by  reason  thereof  petcolated 
through  the  earth  so  as  to  rise  and  stand 
therein  within  one  and  two  feel  of  the  surface. 

Overflowed  Lands.  —  In  Keeran  v.  Griffith,  31 
Cal.  461,  it  was  held  that  lands  covered  by  a 
state  patent  could  not  be  regarded  as  over- 
flowed unless  by  the  reason  of  the  periodical 
overflow  to  which  they  were  subjected  they 
were  rendered  unfit  for  cultivation.  See  also 
Keeran  v.  Allen,  33  Cal.  547. 

Overflowing.  —  The  daily  rising  of  the  tide  is 
not  an  "  encroachment  "  or  overflowing  of  the 
sea,  within  the  English  Income  Tax  Act,  1853, 
16  &  17  Vict.,  c.  34,  §  37.  Hesketh  v.  Bray,  21 
O.  B.  D.  444- 

5.  Overpersuasion  —  Seduction.  —  In  uphold- 
ing a  charge  of  the  trial  court  in  an  action  for 
seduction,  the  appellate  court  said:  "  His 
Honor  twice  used  the  term  overperinasion  as 
an  equivalent  of  '  inducement,'  '  promise,' 
'  artifice,'  or  '  deception,'  and  then,  in  the  last 
clause  above  quoted,  he  used  the  term  '  false 
or  fraudulent  persuasion  '  as  an  equivalent  of 
'  false  or  fraudulent  acts,  promises,  or  induce- 
ments.' He  nowhere  uses  the  term  '  per- 
suasion '  as  an  unqualified  term,  but  says 
overpersuasion,  or  '  false  or  fraudulent  per- 
suasion,' and  we  hold  that  the  terms  used  are 
at  least  equivalent  to  the  terms  '  inducement,' 
'  promise,'  '  artifice,'  or  '  deception.'  "  Gra- 
ham v.  McReynolds,  90  Tenn.  677. 

6.  Overplus. —  Bouv.  L.  Diet.  See  also  Shaw 
v.  Bull,  12  Mod.  593;  Beverley  v.  Atty.-Gen., 
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OVliKRA  TING  — 


OWELTY. 


Definitions. 


OVERRATING.  "  In  its  strict  sense,  'overrating'  means  rating  for  more 
than  ought  to  be;  yet  it  may  also  mean  rating  when  the  party  ought  not  to 
have  been  rated  at  all. "  1 

OVERSEE  OVERSEER.  (See  also  Operative,  ante,  p.  922  ;  Manager, 
vol.        p.  707.)  —  To  oversee  is  to  superintend.3 

OVERSIGHT.  The  word  "  oversight  "  means  a  casual  overlooking  of  some- 
thing thai  should  have  been  seen.3 

OVERT.    (See  aMso  the  titles  ATTEMPTS  TO  COMMIT  CRIME,  vol.  3,  p.  250; 

Conspiracy,  vol.  6,  p.  830 ;  Prisons;  Self-defense;  Treason.)  —  "  Overt  " 
means  open  ;  public.  An  overt  act  is  an  open  or  manifest  act,  such  as  can  be 
manifestly  proved.4 

OVERTAKING  VESSEL.  —  See  the  title  SHIPS  AND  SHIPPING. 

OVERWHELMING  PROOF.  (See  also  the  title  MISTAKE,  vol.  20,  p.  805.)  — 
See  note  5- 

OWE  "  OWING.  (Sec  also  the  title  DEBT,  vol.  8,  p.  982,  and  see  DUE,  vol. 
10,  p.  277.) — The  word  "owe  "  implies  a  debt  imposed  by  law  for  the  satis- 
faction of  which  an  action  will  lie.6 

OWELTY.  —  See  the  title  PARTITION,  post. 


6  H.  L.  Cas.  310;  Page  v.  Leapingwell,  18  Ves. 
Jr.  466. 

Overplus,  as  used  in  the  statute  of  2  W.  & 
M.,  sess.  1,  c.  5,  £  2,  which  directed  that  the 
overplus  of  a  distress  should  be  left  in  the 
sheriff's  bands  for  the  owner's  use,  means  an 
overplus  after  payment  of  the  rent  and  the 
reasonable  charges  of  the  proceedings.  Lyon 
v.  Tomkies,  1  M.  &  VV.  603.  See  also  Knight 
v.  Egerton,  7  Exch.  407. 

1.  Overrating.  —  Allen  v.  Sharp,  2  Exch.  352, 
in  which  case  the  word  in  a  statute  giving  an 
appeal  for  an  overrating  was  held  to  have  had 
the  wider  meaning. 

2.  Oversee.  —  Bylow  v.  Union  Casualty,  etc., 
Co.,  72  Vt.  326. 

Overseeing  and  Superintending.  —  One  cannot 
be  said  to  be  wholly  and  continuously  disabled 
from  performing  any  and  every  duty  pertain- 
ing to  his  occupation,  within  the  meaning  of 
an  accident-insurance  policy,  when  one  of  his 
duties  is  overseeing,  and  he  continues  in  the 
same  employment  *'  superintending  "  the  kind 
of  work  in  which  he  had  previously  been  en- 
gaged, working  nine-tenths  of  full  time  and 
receiving  ninety  per  cent,  of  full  pay.  Bylow 
v.  Union  Casually,  etc.,  Co.,  72  Vt.  325. 

Overseer.  —  On  the  question  whether  an  over- 
seer is  a  laborer,  see  Flournoy  v.  Shelton,  43 
Aik.  170;  and  see  Labor — Laborer,  vol.  18, 
p.  75,  note  Foreman,  and  p.  77,  note  Superin- 
tendent. See  also  the  title  Mechanics'  Liens, 
vol.  20,  p.  342. 

Overseer  of  Slaves.  —  In  Scott  v.  State,  31 
Miss.  479,  it  was  said:  "  The  term  '  overseer 
of  a  slave,'  according  to  its  statutory  import, 
means  a  person  who,  as  the  agent  or  employee 
of  another,  has  a  right  to  command  the  obedi- 
ence, and  of  course  is  entiiled  to  the  services, 
of  the  slave  placed  under  his  charge." 

3.  Oversight.  —  Russell  v.  Colyar,  4  Heisk. 
(Tenn.)  too. 

4.  Overt.  —  Brown's  L.  Diet.  See  also  Jones 
v.  Van  Zandt,  5  How.  (U.  S.)  228. 

Overt  Distress.  —  A  lease,  under  a  power  re- 
quiring accustomed  clauses,  was  objected  to 
because,  in  the  clause  of  re-entry  if  there  were 
no  distress  on  the  premises,  it  omitted  to  pro- 
vide (as  previous  leases  had  provided)  against 


overt  distress;  but  the  court  decided  against 
the  objection,  Denman,  C.  J.,  saying:  "  The 
law  recognizes  a  difference  between  a  pound 
overt  and  a  pound  coven ;  but  as  to  a  distress, 
the  law  does  not  affix  any  meaning  to  the  word 
overt.  Is  overt  to  be  confined  to  what  may  be 
seen  walking-  over  the  lands  and  farmyard, 
without  going  into  any  inclosed  buildings?  or 
does  it  extend  to  what  may  be  seen  by  open- 
ing the  outer  doors  of  a  house  or  other  build- 
ings? or  what  may  be  seen  by  opening  inner 
doors?  or  by  opening  cupboards,  chests,  and 
boxes  which  are  not  concealed  and  have  no 
locks?  or  various  other  shades  of  being  less 
overt?  "  Doe  v.  Lock,  2  Ad.  &  El.  705,  29  E. 
C.  L.  198,  4  L.  J.  K.  B.  119. 

5.  Overwhelming  Proof.  —  In  Bond  v.  Dorsey, 
65  Md.  314,  in  speaking  of  that  "  overwhelm- 
ing proof  "  which  is  said  to  be  required  before 
equity  will  correct  a  mistake  of  fact,  Yellott, 
J.,  said:  "  It  cannot  be  disputed  that  proof 
sufficient  to  remove  every  doubt  from  the 
mind  is  in  effect  overwhelming,  because  it 
establishes  the  fact  sought  to  be  proved;  and 
no  proof  can  usefully  accomplish  more  than 
this  result.  In  some  of  the  states  the  expres- 
sions used  by  the  courts  are  not  so  strong; 
and  it  is  held  that  'the  evidence  of  ihe  mistake 
must  be  clear  and  satisfactory,  leaving  but 
little,  if  any.  doubt  of  the  mistake.'  "  Citing 
Miner  v.  Hess,  47  111.  170;  Heavenridge  v. 
Mondy,  49  Ind.  434;  and  Burgin  v.  Giberson, 
26  N.  J.  Eq.  72. 

6.  Owe.  —  Guidry's  Succession,  40  La.  Ann. 
671. 

In  Matter  of  Gallagher,  153  N.  Y.  368,  the 
court  said:  "  The  words  '  I  owe  him  that  '  im- 
ply a  debt,  and  there  can  be  no  debt  in  a  legal 
sense  without  a  consideration  to  support  it." 
See  also  Kellogg  v.  Ogden,  27  N.  Y.  App. 
Div.  216. 

In  .Matter  of  Tompkins,  132  Cal.  173,  it  was 
held  that  the  term  owing  did  not  necessarily 
imply  an  enforceable  obligation. 

Conditional  Obligation. —  In  Doolittle  v.  South- 
worth,  3  Barb.  (N.  Y.)  85,  it  was  said:  "A 
man  is  said  to  owe  a  sum  of  money  when  he 
is  absolutely  and  unconditionally  bound  to  pay 
it;  not  when  he  is  contingently  and  condition- 
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OWE  —  OWED. 


Definition. 


OWN  —  OWNED.  (See  also  the  title  Title,  Ownership,  and  Possession.) 
—  To  own  is  to  hold  as  property;  to  have  a  legal  or  rightful  title  to;  to 
have  ;  to  possess.1  "  Own  "  as  an  adjective  is  defined  as  "  belonging  to  one's 
self;  peculiar;  particular;  individual:  following  the  possessive  (usually  a  pos- 
sessive pronoun)  as  an  intensive  to  express  ownership,  interest,  or  individual 
peculiarity  with  emphasis,  or  to  indicate  the  exclusion  of  others ;  as,  my  own 
house,  his  own  idea."  3 


ally  liable  to  pay  it  on  the  happening  of  some 
future  event. 

Owe  in  the  Sense  of  Due.  —  Trowbridge  v. 
Sickle r,  42  Wis.  420.  Compare  Coguard  v, 
Kansas  City  Bank,  12  Mo.  App.  261,  and  see 
Due,  vol.  10,  p.  277. 

Owes  and  Is  Indebted  —  Is  Held  and  Firmly 
Bound.  —  There  is  no  difference  in  their  legal 
effect  between  the  words  "  is  held  and  firmly 
bound  "  and  the  words  "  owes  and  is  in- 
debted."   Shattuck  v.  People,  5  111.  477. 

Tort. —  In  Hamerp.  Eldridge,  171  Mass.  251, 
it  was  said:  "  The  statute  makes  ihe  defend- 
ant liable  10  pay  the  plaintiff  a  definite  sum. 
We  do  not  see  why  this  liability  may  not  be 
expressed  by  the  word  owes,  although  it  is  re- 
quired to  be  enforced  in  an  action  of  tort." 

Judgment.  —  As  soon  as  a  judge  at  trial 
orders  that  judgment  be  entered  for  a  certain 
amount,  a  debt  arises  which  is  capable  of 
being  attached  under  garnishee  proceedings 
as  a  debt  "  owing  or  accruing."  Holtby  v. 
Hodgson,  61  L.  T.  N.  S.  297. 

Call.  —  In  Faure  Electric  Accumulator  Co. 
v.  Phillipart,  58  L.  T.  N.'  S.  525,  a  call  was 
held  to  be  owing  immediately  after  it  was 
made,  though  the  shares  were  forfeited  before 
the  day  appointed  for  its  payment. 

The  Income  Arising  from  a  Trust  Fund  and  pay- 
able half-yearly  to  the  cestui  t/ue  trust,  has  been 
held  not  to  be  a  debt  "  owing  or  accruing," 
which  could  be  attached  before  it  came  into 
the  hands  of  the  trustees.  Webb  v,  Stenton, 
11  Q.  B.  D.  5 r8,  52  L.  J,  Q.  B.  D.  584. 

Accruing  or  Owing.  —  See  Accrue  —  Accrued 
—  Accruing,  vol.  1,  p.  480,  note. 

Due  and  Owing,  (See  also  Due,  vol.  10,  p. 
277.)  —  "  I  think  it  very  likely  that  the  expres- 
sion '  6um  and  sums  of  money  due  and  owing 
to  me  '  would  be  held  to  extend  beyond  debts, 
properly  so  called,  and  might  include  all  sums 
of  money  which  there  was  a  present  right  to 
receive,  though  the  administrations  which 
were  necessary  to  be  taken  out  before  they 
could  be  received  had  not  been  taken  out." 
Per  Mellish,  L.  J.,  in  Martin  v.  Hobson,  L.  R, 
8  Ch.  406.  But  in  that  case  it  was  held  that 
such  phrase  did  not  comprise  an  unascertained 
share  in  certain  partnership  assets  to  which 
the  testatrix  was  entitled  as  one  of  the  next  of 
kin  of  her  son. 

The  salary  of  a  medical  or  other  officer  can- 
not, before  it  is  actually  payable,  be  attached 
by  a  garnishee  order  under  the  English  County 
Court  Rules  of  1875,  for  it  is  not  a  debt  "  due, 
owing,  or  accruing  "  to  the  judgment  debtor. 
Jones  v.  Thompson,  El.  Bl.  &  El.  63,  96  E,  C. 
L.  63.  27  L.  J.  Q.  B.  D.  234;  Hall  v.  Pritchett, 
3  Q.  B.  D.  215,  28  Moak  194. 

1,  Own.  —  Baltimore,  etc,  R.  Co.  v.  Walker, 
45  Ohio  St.  577. 

Estate. —  In  Gibson  v.  Gibson,  43  Wis.  34,  it 
was  said:    "  Perhaps  the  verb  own  cannot 


strictly  be  regarded  as  a  technical  term;  but 
both  in  legal  and  common  use,  it  implies 
estate,  and  applies  only  to  things  subject  to 
sale  and  transfer."  See  also  Lister  v.  Loblev, 
6  N.  &  M.  340,  36  E.  C.  L.  435;  Champion  v. 
White,  5  Cow.  (N.  Y.)  509:  Danforth  v.  Suy- 
dam,  4  N.  Y.  66;  Loonie  v.  Hogan,  9  N.  Y.  435. 

Own  in  Sense  of  Hold.  —  A  statute  provided 
that  each  stockholder  of  a  corporation,  either 
in  person  or  by  proxy,  should  be  "  entitled  to 
as  many  votes  as  he  or  she  may  oivn  or  repre- 
sent, by  proxy,  shares  of  stock."  It  was  held 
that  the  words  own  and  "  hold  "  were  used  in 
the  statute  in  the  same  sense.  Stale  v.  Leete, 
16  Nev,  249. 

Present  Ownership.  —  In  Weare  v.  Williams, 
85  Iowa  253,  the  words  "  I  own  "  in  a  power  of 
attorney  authorizing  the  attorney  to  lease  or 
sell  any  property  which  the  maker  owned  or 
controlled  were  held  to  refer  to  present  owner- 
ship only. 

Conditional  Ownership   Not   Included,  —  See 

Smith  v.  Race,  76  111.  490,  set  out  in  the  title 
Animals,  vol.  2,  p.  381,  note. 

Exemption  from  Taxation.  (See  also  the  title 
Exemptions  (from  Taxation),  vol.  12,  p.  266.) 
—  Where  there  was  a  provision  that  "  such 
property  as  may  be  necessary  for  carrying  out 
the  design  of  the  seminary  in  the  best  man- 
ner, while  used  exclusively  for  such  purposes, 
shall  be  free  from  all  taxation."  it  was  held 
that  it  was  not  necessary  for  the  property  to  be 
owned  by  the  seminary.  Jefferson  County  v. 
Colorado  Seminary,  12  Colo.  497. 

Owning  the  Track.  —  A  railroad  company 
which  had  the  possession  and  control  of  a  rail- 
road in  Ohio  and  was  managing  and  operating 
it  as  the  lessee  thereof,  was  held  to  be  "  own- 
ing the  tracks"  of  such  railroad  within  the 
meaning  of  Rev.  Stat.  Ohio,  £  3333.  Balti- 
more, etc.,  R.  Co.  v.  Walker,  45  Ohio  St.  577,  35 
Am.  &  Eng.  R.  Cas.  271. 

2.  State  z>.  Rhyne,  119  N.  Car.  906,  quoting 
Cent,  Diet. 

Married  Women.  —  Where  a  statute  provided 
that  a  married  woman  should  take  the  profits 
of  certain  property  for  her  own  use,  it  was  held 
that  the  word  own  could  not  be  held  to  be 
equivalent  to  "  sole  "  or  "  separate."  Mitchell 
v.  Gates,  23  Ala.  446.  See  also  the  title 
Separate  Property  of  Married  Women. 

But  a  bequest  in  Pennsylvania  to  a  married 
woman  "  for  her  own  use  "  is  equivalent  to  a 
bequest  for  her  sole  and  separale  use.  Jami- 
son v.  Brady,  6  S.  &  R.  (Pa.) 466,  cited  in  Evans 
v.  Knorr,  4  Rawle  (Pa.)  68. 

Same  —  Own  Sole  Use.  —  For  the  purpose  of 
giving  to  a  married  woman  a  separate  use, 
own,  in  a  bequest  "  for  her  own  sole  use  and 
does  not  seem  to  give  any 
'  sole."    See  In  rt  Tarsey, 


benefit  absolutely.' 
additional  force  to 
I..  R.  1  Eq.  561. 
Same  — In  Hor  Own  Bight. 


In  Merrill  V, 


21  C.  of  L,— 65 
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Definitions. 


OWNER  -  OWNERSHIP.  —  See  the  title  Title,  Ownership,  and  Pos- 
session. 

OX-    OXEN.    (Sec  also  CATTLE,  vol.  5,  p.  771  ;  YOKE.)  —  See  note  I. 
0.  X.  X.  —  See  note  2. 

OYER.  —  Sir  tin  title  PROFERT  AND  OYER,  16  ENCYC.  OF  PL.  AND  PR. 

IOS>. 

OYSTERS.  —See  the  title  FlSH  AND  FISHERIES,  vol.  13,  p.  554. 
P.  A.  —  See  the  title  Abbreviations,  vol.  i,  p.  98,  note. 

PA.  (See  also  the  titles  ABBREVIATIONS,  vol.  I,  p.  97  ;  JUDICIAL  NOTICE, 
vol.  1  7.  |>.  892.)  —  It  is  a  matter  of  common  knowledge  that  "  Pa."  is  an  abbre- 
viation of  "  Pennsylvania."  3 

PACKAGE.  (See  also  PARCEL, /wA)  —  A  package  is  a  bundle  put  up  for 
transportation  or  commercial  handling.  It  is  a  thing  in  form  to  become,  as 
such,  an  article  of  merchandise  or  transportation,  or  delivery  from  hand  to 
hand.4 


Bullock,  105  Mass.  486,  a  conveyance  of  land 
10  a  married  woman  "  in  her  own  right  "  was 
held  not  to  be  a  sufficient  conveyance  of  it  "to 
her  sole  and  separate  use.  free  from  the  inter- 
ference or  control  of  her  husband,"  within  the 
Massachusetts  statute  of  1S45,  c.  208,  §  3. 

Same  —  Gift  During  Widowhood.  —  Where 
lands  were  given  by  will  to  a  wife  to  keep  "  for 
her  own  use  as  long  as  she  keeps  my  name," 
this  was  held  to  be  a  gift  during  widowhood, 
and  therefore  an  estate  for  life  determinable 
on  a  second  marriage.  Long  v.  Paul,  127  Pa. 
St.  456. 

Own  Name.  —  Where  a  stat ute  provided  that 
"  if  any  person  shall  transact  business  in  his 
own  name,  all  the  property  used  or  acquired 
in  such  business"  should  be  liable  for  his 
debts,  it  was  held  that  one  doing  business 
under  a  fictitious  name,  but  who  held  himself 
out  as  the  proprietor,  was  within  the  provision. 
Hamblet  v.  Steen,  65  Miss.  474. 

Own  Premises.  —  A  statute  prohibiting  any 
person  from  selling  wine,  etc.,  without  a  li- 
cense as  dram-shop  keeper,  except  a  wine 
grower  selling  on  his  "own  premises,"  means 
that  he  may  sell  at  the  place  of  production  or 
manufacture  only.    State  v.  Wyl,  55  Mo.  67. 

Under  the  Arkansas  statute  making  the  car- 
ryingof  weaponsa  misdemeanor,  except  upon 
the  defendant's  "  own  premises  "  (now  Sand. 
&  H.  Dig.)  Stat.  Ark.  1894,  §  1498),  the  com- 
mon stairway  of  a  building  on  the  upper  floor 
of  which  the  defendant  and  other  persons  rent 
and  occupy  offices  for  business  purposes  is  a 
public  place,  and  cannot  be  claimed  by  the 
defendant  to  be  his  own  premises.  Clark  v. 
State,  49  Ark.  174. 

Own  Right.  —  In  Bainbridge  v.  Smith,  41  Ch. 
D.  462,  it  was  held  that  a  provision  in  the  ar- 
ticles of  association  of  a  joint  stock  company 
that  a  director  should  be  the  holder  of  a  cer- 
tain number  of  shares  "  in  his  own  right  " 
meant  a  beneficial  holder,  and  included  one 
who  had  mortgaged  his  shares,  but  not  one 
who  was  put  on  the  register  of  members  as 
holder  for  some  one  else. 

On  Their  Own  Land.  —  An  act  authorizing  a 
corporation  to  erect  a  dam  "  on  their  own 
land  "  does  not  limit  or  designate  the  place  of 
building;  its  intent  is  to  prevent  any  inference 
that  the  legislature  intended  to  authorize  the 
corporation  to  take  the  land  of  others  for  that 
purpose.    Parker  v.  Cutler  MHIcJarri  Co  ,  20 


Own  Use.  —  A  limitation  to  A,  his  executors 
or  administrators,  to  and  for  his  and  theirown 
absolute  use  and  benefit,"  does  not  give  to  the 
executors  or  administrators  any  beneficial  in- 
terest; they  simply  take  the  property  as  pan 
of  A's  estate.  Hames  v.  Hames,  2  Keen  646. 
See  to  the  same  effect  Meryon  v.  Collett,  8 
Beav.  386,  14  L.  J.  Ch.  369. 

1.  Cattle.  —  The  charge  of  theft  of  an  ox  is 
a  sufficient  allegation  in  an  indictment  for  the 
theft  of  cattle.  Parchman  v.  State,  44  Tex. 
192. 

Steer  and  Ox.  —  In  Watson  v.  State,  55  Ala. 
150,  it  was  said:  "  '  Steer'  and  ox,  in  the 
popular  use  of  words,  are  equivalent,  and  are 
used  to  designate  a  castrated  taurine  male 
which  has  been  brought  under  the  yoke." 

2.  0.  X.  X.  —  A  testator  gave  to  his  son  the 
sum  of  O.  X.  X.  The  testator  in  his  lifetime 
had  carried  on  the  business  of  a  jeweler,  and 
in  the  course  of  his  business  used  certain 
marks  or  symbols  to  denote  prices  01  sums  of 
money,  and  according  to  such  system  the  let- 
ters O.  X.  X.  represented  two  hundred  pounds. 
Il  was  held  that  extrinsic  evidence  was  admis- 
sible to  explain  the  meaning  of  the  letters. 
Kell  v.  Charmer,  23  Beav.  195. 

3.  Pa.  —  Oilman  v.  Sheets.  78  Iowa  501. 

4.  Package.  —  U.  S.  v.  Goldback,  1  Hughes 
(U.  S.)  529;  State  v.  Board  of  Assessors,  46  La. 
Ann.  147. 

Original  Package.  —  See  the  title  Interstate 
Commerce,  vol.  17,  p.  34. 

Milk  Can.  —  In  Cronin  v.  Fire  Assoc.,  112 
Mich.  106,  it  was  held  that  milk  cans  were 
packages  within  a  policy  on  a  creamery. 

Bale  of  Cotton  or  Furs.  —  Where  there  was  a 
provision  in  an  express  receipt  stipulating  that 
if  the  value  of  the  property  was  not  disclosed, 
the  shipper  would  not  be  entitled  to  more  than 
fifty  dollars  for  the  loss  of  each  package,  the 
word  package  was  held  to  mean  a  small  bundle 
or  parcel  by  the  appearance  of  which  the  car- 
rier could  derive  no  adequate  notice  of  the 
value.  A  bale  of  cotton  is  not  such  ^package. 
Southern  Express  Co.  v.  Crook,  44  Ala.  475. 

And  where  there  were  three  bales  of  furs,  all 
embraced  in  one  receipt,  it  was  held  that  the 
limitation  did  not  apply  to  the  three  bales,  but 
to  each  one  separately.  Boscowitz  v.  Adams 
Express  Co.,  93  111.  529,  34  Am.  Rep.  191. 

But  in  Lamb  v.  Camden,  etc.,  R.,  etc..  Co., 
2  Daly  (N.  Y.)  480.  it  was  held  that  package 
might  be  understood,  \q  mean  a  bale  of  cotton, 
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Definitions. 


PACKET.  —  See  note  I. 
PACKING  JURY.  —  See  note  2. 
PADS.  —  See  the  title  TRADEMARKS. 
PAGAN.  —  See  note  3. 
PAID.  —  See  Pay. 
PAIN.  —  See  note  4. 

PAINS  AND  PENALTIES.  —  See  Bill  of  Attainder,  vol.  4,  p.  56,  and 
see  the  titles  Constitutional  Law,  vol.  6,  p.  882  ;  Ex  Post  Facto  Laws, 
vol.  12,  p.  525. 

PAINTER.  —  A  painter  is  defined  to  be  one  who  represents  the  appearance 
01  natural  or  other  objects  on  a  surface  by  means  of  colors.5 
PAINTING.  —  See  note  6. 
PAIR.  —  See  note  7. 

PAIS.  —  See  the  title  ESTOPPEL,  vol.  II,  p.  385. 

PALACE  CARS.  —  See  the  title  Sleeping  Car  Companies. 

PALMISTRY.  —  See  note  8. 


Corn  in  Bulk.  —  In  Rosenstein  v.  Missouri 
Pac.  R.  Co.,  16  Mo.  App.  225,  it  was  held  that 
seventy  thousand  pounds  of  corn  in  bulk  was 
not  a  package  within  the  meaning  of  a  printed 
clause  in  a  bill  of  lading  restricting  the  car- 
rier's liability  for  the  loss  of  packages.  See 
also  McCoy  v.  Erie,  etc.,  Transp.  Co.,  42  Md. 
499. 

Revenue  Laws.  (See  also  the  title  Revenue 
Laws.) — Rev.  Stat.  U.  S.,  §  3449,  provides 
that  "  whenever  any  person  ships,  transports, 
or  removes  any  spirituous  or  fermented  liquors 
or  wines  under  any  other  than  the  proper 
name  or  brand  known  to  the  trade  as  desig- 
nating the  kind  and  quality  of  the  contents  of 
the  casks  or  packages  containing  the  same,  he 
shall  forfeit  said  liquors  or  wines  and  casks  or 
packages."  It  was  held  that  the  term  pack- 
ages, as  used  in  (his  section,  included  every 
box,  barrel,  or  other  receptacle  in  which  dis- 
tilled spirits  had  been  placed  for  shipment  or 
removal,  either  in  quantity  or  in  separate 
small  packages,  as  bottles  or  jugs.  U.  S.  v. 
One  Hundred  and  Thirty-two  Packages 
Spirituous  Liquors,  etc.,  (C.  C.  A.)  76  Fed. 
Rep.  365- 

1.  Packet  —  Postal  Laws.  (See  also  the  title 
Postal  Laws)  —  An  Act  of  Congress  made 
punishable  the  detention  or  opening  of  any 
letter,  packet,  bag,  or  mail  of  letters.  In  U. 
S.  v.  Blackman,  5  McCrary  (U.  S.)  438,  counsel 
for  the  defendant  contended  that  by  packet,  in 
this  connection,  was  meant  a  bag  of  letters. 
McCrary.  J.,  said:  "  If  the  statute  had  pro- 
vided for  mailing  only  letters,  then  we  should 
have  understood  that  the  packet  referred  to 
v/a.s  a.  packet  o(  letters:  but  since  the  statute 
authorized  the  mailing  of  packets  of  merchan- 
dise, I  hold  that  such  packets  were  likewise 
included  in  the  criminal  provision  under  con- 
sideration." 

2.  Packing  Jury.  (See  also  the  title  Jury  and 
Jury  Trial,  vol.  17,  p.  1086.) — In  Mix  v. 
Woodward,  12  Conn.  289,  it  was  said:  "  The 
charge  is  of  '  malpractice  in  packing  a  jury.' 
Now  whether  we  consult  the  most  approved 
lexicographers  or  adopt  the  popular  meaning 
of  the  term  '  to  pack,'  as  applied  to  a  jury,  the 
charge  clearly  imports  the  improper  and  cor- 
rupt selection  of  a  jury,  sworn  and  impaneled 
for  the  f rial  of  a  cause." 


3.  Pagan.  —  See  Hale  v.  Everett,  53  N.  H.  54. 

4.  Pain.  —  In  Anglea  v.  Com.,  10  Gratt.  (Va.) 
700,  it  was  held  that  payment  of  the  costs  of  a 
criminal  prosecution  was  not  released  by  a 
pardon  releasing  the  convicted  person  from 
"  all  pains,  penalties,  or  forfeitures."  The 
court  said:  "  The  term  pain  imports  some 
bodily  suffering  or  corporal  infliction." 

5.  Painter. —  New  Orleans  v.  Robira,  42  La. 
Ann.  1100,  in  which  case  a  painter  was  dis- 
tinguished from  a  photographer. 

6.  Painting  —  Revenue  Laws.  (See  also  the 
title  Revenue  Laws.) —  See  U.  S.  v.  Perry,  146 
U.  S.  71,  reversing  47  Fed.  Rep.  110;  Arthur  v. 
Jacoby,  103  U.  S.  677;  Tiffany  v.  U.  S.,  66  Fed. 
Rep.  737 

English  Carriers'  Act,  11  Geo.  IV.  and  1  Win. 
IV.,  c.  68,  £  1  —  Exemption  from  Liability.  —  See 

Woodward  »  London,  etc.,  R.  Co.,  3  Ex.  D. 
123. 

7.  Pair  of  Horses. —  In  Golden  v.  Cockril,  1 
Kan.  254,  it  was  said:  "  Though  a  '  pony  '  is 
defined  by  Webster  to  be  a  '  small  horse,'  the 
terms  '  horse  '  and  '  pony  '  are  not,  in  common 
usage  and  acceptation,  synonymous  or  con- 
vertible terms;  but,  on  the  contrary,  the  term 
'  pony  '  is  used  to  distinguish  from  horses  in 
general  a  peculiar  breed,  having  well-known 
and  strongly  marked  characteristics.  If  the 
description  in  the  mortgage  of  '  one  pair  of 
claytank  horses  '  was  meant  to  include  a  '  yel- 
low pony,  with  some  white  about  him,'  it  must 
be  deemed  a  singularly  inapt  and  unsatisfac- 
tory description,  nor  is  it  aided  in  the  slightest 
degree  by  the  context." 

Same  —  Exemption.  —  See  the  title  EXEMP- 
TIONS (from  Execution),  vol.  12,  p.  126. 

Pair  of  Boots.  —  Where  the  defendant  was  in- 
dicted for  stealing  "  one  pair  of  boots,"  and 
the  proof  was  that  he  stole  two  boots  mis- 
matched, being  the  right  boot  of  two  pairs,  it 
was  held  that  the  proof  did  not  sustain  the 
indictment.  The  court  said  :  "'  Oris  pair  of 
boots  '  means  two  boots  paired,  matched,  or 
suited  to  be  used  together."  State  v.  Harris, 
3  Harr.  (Del.)  559. 

8.  Palmistry.  —  An  English  statute  (5  Geo. 
IV.,  c.  83,  S  4)  made  punishable  as  a  rogue 
and  vagabond  "  every  person  *  *  *  using 
any  subtle  craft,  means,  or  device,  bv  palm- 
istry or  otherwise,  (o  deceive  and  impose  Upon, 
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Definitions. 


PALPABLE.  —  See  note  I. 

PANDECTS  (IN  CIVIL  LAW).  —  The  name  of  an  abridgment  or  compilation 
lit  the  civil  law,  made  by  Tribonian  and  others,  by  order  of  the  Emperor  Jus- 
tinian, and  to  w  hich  he  gave  the  force  of  law  A.  D.  533.* 

PANEL.  (See  also  the  title  JURY  AND  JURY  TRIAL,  vol.  17,  p.  1086.)  — 
A  schedule  or  roll  containing  the  names  of  the  persons  whom  the  sheriff  returns 
to  serve  on  trials.  The  body  of  persons  summoned,  and  in  attendance  upon 
the  court  to  act  as  jurors,  is  also  sometimes  called  the  panel.3 

PANNAGE.  —  See  note  4. 

PANTOMIME.  —  A  pantomime  is  a  species  of  theatrical  entertainment  in 
which  the  whole  action  is  represented  by  gesticulation,  without  the  use  of 
words.8 

PANTS.  —  See  note  6. 

PAPER.  —  Taper  is  a  manufactured  substance  composed  of  fibres  (whether 
vi  gi  table  or  animal)  adhering  together,  in  form  consisting  of  sheets  of  various 
size;  and  of  different  thicknesses,  used  for  writing  or  printing  or  other  purposes 
to  which  flexible  sheets  are  applicable.7  Paper  is  also  defined  as  any  written 
paper  or  instrument  or  written  or  printed  sheet;  a  printed  or  written  instru- 
ment ;  a  document,  essay,  or  the  like.8 


any  of  his  majesty's  subjects."  In  Monck  v. 
Hilton,  2  Ex.  D.  268,  it  was  held  that  an  at- 
tempt to  deceive  and  impose  upon  certain 
persons  by  falsely  pretending  to  have  the 
supernatural  faculty  of  obtaining  from  invisi- 
ble agents  and  the  spirits  of  the  dead  answers, 
messages,  and  manifestations  of  power, 
namely,  noises,  raps,  and  the  winding  up  of  a 
music  box,  came  within  the  words"  by  palm- 
istry or  otherwise, "  and  justified  aconviction. 

1.  Palpable  Omission  of  Duty.  (See  also  the 
title  Public  Officers.) — In  People  v.  Mays, 
17  111.  App.  366,  in  construing  a  statute  per- 
mittine;  the  removal  of  a  public  officer  for  a 
pal  liable  omission  of  duty,  it  was  said:  "  We 
quite  agree  with  counsel  that  the  word  palpa- 
ble, as  here  used  in  the  statute,  embraces  the 
idea  of  an  intentional  and  substantial  failure 
to  perform  the  duties  imposed  by  law,  partak- 
ing of  the  nature  of  a  wilful  or  gross  neglect 
of  the  officer  to  attend  to  his  duties.  It  would 
be  a  too  restricted  use  of  the  word  to  give  it 
the  sense  only  of  '  easily  perceived,'  '  plain,' 
or  '  obvious.' 

2.  Bouv.  L.  Diet. 

3.  Panel.  —  Abb.  L.  Diet.;  And.  L.  Diet.; 
Beasley  v.  People,  89  111.  575;  Porter  v.  Cass, 
(Supm.  Ct.  Gen.  T.)  7  How.  Pr.  (N,  Y.)  443. 

"  The  word  panel  includes  within  its  defi- 
nition the  jurors  returned  upon  a  special  venire 
to  fill  out  the  deficiency  after  the  regular  panel 
has  been  exhausted."  People  v.  Coyodo,  40 
Cal.  592.  See  also  State  v.  Gurlagh,  76  Iowa 
1 4 r ,  where  it  was  held,  in  view  of  the  fact  that 
the  word  panel  in  one  sentence  of  the  section 
of  a  statute  under  consideration  was  applied 
to  the  whole  number  of  jurors  summoned,  but 
in  other  sentences  the  word  was  applied  to  the 
jurors  selected  by  the  clerk  by  lot,  that  the 
word  must  be  held  to  mean  the  one  or  the  other, 
according  to  the  connection  in  which  it  was 
used. 

4.  Pannage.  —  A  right  of  pannage  is  a  right 
vested  by  express  or  implied  grant  in  an 
owner  of  pigs,  or  an  owner  of  land  who  keeps 
pigs,  to  go  into  the  wood  of  the  grantor  and 
allow  the  pigs  to  eat  the  acorns  or  beech  mast 
Which  have  fallen  to  the  ground,  and  does  not 


prevent  the  owner  of  the  wood  from  lopping 
the  trees  in  the  ordinary  course  of  manage- 
ment, or  from  cutting  them  down  for  timber 
when  fit  for  cutting.  Chilton  v.  London,  7  Ch. 
D.  562. 

5.  Pantomime.  —  Daly  v.  Palmer,  6  Blatchf. 

(U.  S.)  264. 

6.  Pants.  —  In  State  v.  Johnson,  30  La.  Ann. 
904,  the  word  pants  in  an  indictment  for 
larceny  was  held  sufficiently  to  describe  a 
thing  which  might  be  the  subject  of  larceny. 
The  court  said:  "  Here,  and  in  common  par- 
lance, the  word  pants  has  completely  super- 
seded the  word  '  pantaloons.'  " 

7.  Paper.  —  Atty.-Gen.  v.  Barry,  4  H.  &  N. 
470. 

Books. —  In  Pott  v.  Arthur,  104  U.  S.  735,  it 
was  held  that,  within  the  meaning  of  the 
Tariff  Act,  books  were  not  "  paper  or  manu- 
factures of  paper,"  Bradley,  J.,  saying:  "  No 
man  of  literary  culture  *  *  *  would  call 
a  book  paper  or  a  manufacture  of  paper,  any 
more  than  he  would  designate  a  masterpiece 
of  Raphael  as  canvas  or  a  manufacture  of 
canvas."    See  also  the  title  Revenue  Laws. 

Pasteboard.  ■ —  Paper  has  been  held  to  include 
pasteboard.  Patteson  v.  Garret,  7  J.  J.  Marsh. 
(Ky.)  115. 

Ti33ua  Paper,  —  raper  has  been  held  to  in- 
clude tissue  paper.  See  Dejonge  v.  Magone, 
159  U.  S.  569.  This  case  was  upon  the  con- 
struction of  a  revenue  statute.  See  also  Law- 
rence v.  Merritt,  127  U.  S.  113. 

Paper  Mill.  —  See  Coles  v.  Dickinson,  16  C. 
B.  N.  S.  604,  in  E.  C.  L.  604. 

8.  Written  or  Printed  Instrument.  —  State  v. 
Griswold,  67  Conn.  299;  Thomas  v.  State,  103 
Ind.  423.  In  the  latter  case  it  was  held  that 
in  a  statute  against  sending  obscene  matter 
through  the  mails  the  word  paper  included 
letters. 

Paper  Currency.  (See  also  Currency — Cur- 
rent, vol.  8,  p.  498.) —  In  Turner  v.  State,  124 
Ala.  61.  it  was  said:  "  The  term  'paper  cur- 
rency of  the  United  States  of  America,  com- 
monly called  greenbacks,'  designates  notes  or 
bills  circulating  by  authority  of  the  general 
government  as  money.    In  that  class  both 
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PAR  —  PARAGRAPH. 


Definition*. 


PAR.  —  Equal.  The  word  is  used  to  denote  a  state  of  equality  or  equal 
value.  Bills  of  exchange,  stocks,  and  the  like,  are  at  par  when  they  sell  for 
their  nominal  value  ;  above  par  or  below  par,  when  they  sell  for  more  or  less.1 

PARADOX.  —  A  paradox  is  a  proposition  seemingly  absurd  yet  true  in 
fact.2 

PARAGRAPH.  (See  also  the  title  Counts,  Paragraphs,  and  Separate 
STATEMENTS,  5  ENCYC.  OF  Pl.  AND  PR.  302.) — The  term  "  paragraph,"  as  used 
in  code  pleading,  means  an  entire  or  integral  statement  of  a  cause  of  action. 
It  is  the  equivalent  of  "count  "  at  common  law.  It  may  embrace  one  sen- 
tence or  many  sentences ;  but  whether  one  or  many,  it  constitutes  a  state- 
ment of  a  single  cause  of  action.3  Paragraph  is  also  defined  as  "  a  distinct 
part  of  a  discourse  or  writing;  any  section  or  subdivision  of  a  writing  or  chap- 
ter which  relates  to  a  particular  point,  whether  consisting  of  one  or  many 
sentences.  The  division  is  sometimes  noted  by  the  mark  T,  but  usually 
by  beginning  the  first  sentence  of  the  paragraph  on  a  new  line,  and  at  more 
than  the  usual  distance  from  the  margin."4 


United  States  treasury  notes,  and  those  issued 
for  circulation  by  national  banks,  are  in- 
cluded."   See  also  Grant  71.  State,  55  Ala.  201. 

Paper  Money.  (See  also  Money,  vol.  20,  p. 
837.)  —  In  Maynard  v.  Newman,  1  Nev.  278,  it 
was  said:  "Paper  money  is  distinguishable 
from  other  negotiable  paper,  such  as  notes, 
bills  of  exchange,  etc.,  because  it  is  always 
(after  once  put  in  circulation)  payable  to  bearer, 
not  to  order;  because  it  is  made  to  represent 
convenient  amounts  for  the  ordinary  transac- 
tion of  business,  is  printed  and  written  on 
paper  not  easily  worn  out  and  therefore  capa- 
ble of  being  passed  from  hand  to  hand  for  a 
long  time  without  destruction.  By  general 
consent  it  is  used  and  treated  as  money,  and 
not  as  negotiable  paper." 

"Paper  Money"  and  "Bills  of  Credit"  Used 
Synonymously.  —  See  Rillis  v.  State,  2  McCord 
L.  (S.  Car.)  17.  Compare  Owen  Branch  Bank, 
3  Ala.  264. 

Value  of  Papers.  —  See  Value  of  Papers. 

Newspapers.  —  The  word  papers  in  the 
Montana  Criminal  Practice  Act,  $  354,  which 
provides  that  a  new  trial  shall  be  granted  when 
the  jury  has  received  any  evidence,  papers,  or 
documents  not  authorized  by  the  court,  does 
not  mean  newspapers,  or  perhaps  even  include 
them.  The  object  of  the  statute  is  to  prevent 
the  jury  from  receiving  any  evidence,  papers, 
or  documents  which  are  not  authorized  by  the 
court.    State  v.  Jackson,  9  Mont.  520. 

Papers  on  Appeal.  —  In  Hart  v.  Marshall,  4 
Minn.  552,  it  was  held  that  while  disburse- 
ments may  be  recovered  for  printing  "papers 
on  appeal,"  long  duplicate  arguments  cannot 
be  said  to  fall  within  the  words  "  papers  on 
appeal." 

My  Books  and  Papers  —  Will.  —  See  Book, 
vol.  4,  p.  705,  note. 

1.  Par.  —  Bouv.  L.  Diet. 

"  Var  value  "  means  pound  for  pound,  or  a 
dollar  in  money  for  every  dollar  in  security. 
Delafield  v.  Illinois,  2  Hill  (N.  Y.)  172. 

The  words  '  par  bank  notes  '  have  a  dis- 
tinctive technical  meaning.  *  *  *  They  are, 
in  commercial  and  financial  parlance,  used  to 
denote  a  state  of  equality  or  equal  value;  an 
equality  of  actual  with  nominal  value."  Bach- 
man  v.  Roller,  9  Baxt.  (Tcnn.)  410.  40  Am. 
Rep.  97. 


In  Illinois  v.  Delafield,  8  Paige  (N.  V.)  537, 
it  was  said:  "  The  very  idea  of  a  sale  of  a 
bond  or  draft  or  other  secuiity  for  the  payment 
of  money  at  par  is  that  it  is  to  be  sold  dollar 
for  dollar  of  the  amount  due  and  payable 
thereon,  without  any  allowance  for  the  ex- 
pense or  risk  of  collection  -or  for  the  time 
necessary  to  transmit  the  funds  from  one 
place  to  another.  Such  is  the  popular  or  gen- 
erally received  meaning  of  the  terms  par  or 
'par  value.'  "  See  also  Ft.  Edward  v.  Fish, 
156  N.  Y.  363. 

Currency  at  Par.  —  The  words  "  to  be  paid  in 
currency  that  is  at  par,"  in  a  promissory  note, 
mean  currency  equal  to  gold.  Crim  v.  Sellars, 
37  Ga.  324.  See  also  Galloway  v.  Jenkins,  63 
N.  Car.  147. 

Interest.  —  Where  a  Pennsylvania  statute  re- 
quired the  notes  of  the  suspended  United 
States  bank  to  be  taken  at  par,  it  was  held 
that  par  meant  the  amount  really  due,  includ- 
ing interest.  Hogg's  Appeal.  22  Pa.  St. 
488. 

Par  Value  of  Capital  Stock. —  In  Com.  v.  Le- 
high Ave.  R.  Co.,  129  Pa.  St.  405,  the  words 
"par  value  of  the  capital  stock,"  used  in  an 
act  incorporating  a  railroad  company  and  em- 
powering a  borrowing  of  money  not  exceed- 
ing in  amount  one  half  of  the  par  value  of  the 
capital  stock,  were  construed  to  mean  capital 
stock  paid  up,  and  not  authorized  capital. 

Par  of  Exchange.  —  The  words  "par  of  ex- 
change," when  used  in  reference  10  the  gold 
coin  of  two  nations,  mean  the  precise  equiva- 
lent of  value  of  the  coins  of  the  two  nations; 
the  relative  melting  value  of  each.  Murphy 
v.  Kastner,  50  N.  J.  Eq.  220. 

"  '  I'ar  value,'  in  its  customary  and  com- 
mercial sense,  with  reference  to  exchange  be- 
tween different  states  or  countries,  has  been 
well  defined  to  be  '  the  equivalency  of  a  certain 
amount  of  the  currency  of  one  country  in  the 
currency  of  the  other.'"  Delafield  v.  Illinois, 
26  Wend.  (N.  Y.)  224. 

2.  Paradox.  —  Bell  v.  State,  48  Ala.  691. 

3.  Paragraph.  —  Bailey  v.  Mosher,  (C.  C.  A.) 
63  Fed.  Rep.  490. 

4.  McCIellan  v.  Ilrin,  56  Neb.  607,  quoting 
Webster's  Diet.  This  case  arose  on  an  ex- 
ception to  a  portion  of  the  instruction  of  the 
trial  judge  as  a  paragraph. 
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PARALLEL  — PARCEL. 


Definitions. 


PARALLEL.     Parallel  is  defined  as  extending  in  the  same  direction  and 
in  all  parts  equidistant ;  having  the  same  direction  or  tendency  ;  like;  similar.1 
PARALLEL  AND  COMPETING  LINES.  —  See  the  titles  CONSOLIDATION 

of  Corporations,  vol.  6,  p.  800;  Interstate  Commerce,  vol.  17,  p.  34; 
Railroads. 

PARAMOUNT.  —  See  note  2. 

PARAPHERNAL.  (See  also  the  title  SEPARATE  PROPERTY  OF  MARRIED 
Womkn.)  Paraphernal  property  is  the  wife's  extra-dotal  separate  property, 
which  she  can  manage  alone  during  coverture.3 

PARAPHERNALIA.  —  The  law  in  regard  to  this  topic  has  already  been 
presented. 1 

PARCEL.    (See  also  PACKAGE,  ante,  p.  1026.)— A  small  bundle  or  package  ;  5 


1.  Parallel.  —  Postal  Tel.  Cable  Co.  v.  Nor- 
folk, etc..  R.  Co.,  88  Va.  926. 

Secondary  Meaning.  —  In  the  specifical ions  of 
a  patent  for  a  horse-clipping  machine, 
parallel  was  construed  in  its  popular  sense 
of  "side  by  side,"  and  not  in  its  purely  mathe- 
matical sense.  Clark  v.  Adie,  2  App.  Cas. 
423- 

Same  —  Conforming  to.  —  A  Virginia  statute 
(Code  1887,  £  1287)  authorizes  telegraph  com- 
panies to  construct  their  lines  "  along  and 
parallel  to"  any  railroad.  In  construing  this 
provision  the  court  said:  "  Parallel,  as  used 
in  sect.  1287,  does  not  have  its  primary  and 
scientific  meaning  '  as  lines  extended  in  the 
same  direction,  and  in  all  parts  equally  dis- 
tant.' That  definition  can  in  no  case  be  ap- 
plied to  a  line  of  railway,  for  no  railway  line 
is,  we  believe,  mathematically  straight.  The 
legislature  merely  intended  to  say  that  the 
telegraph  line  should  be'  along  and  parallel 
to,'  in  the  sense  of  '  conforming  to,'  '  having 
the  same  direction  of,  tendency  with,'  the  rail- 
road, in  order  to  guard  against  any  undue  in- 
terference with  or  hindrance  of  the  railroad 
company  in  the  enjoyment  of  its  property." 
Postal  Tel.  Cable  Co.  v.  Farmville,  etc.,  R. 
Co.,  96  Va.  661.  See  also  Postal  Tel.  Cable 
Co.  v.  Norfolk,  etc.,  R.  Co.,  88  Va.  920. 

Same  —  Boundaries.  (See  also  the  title 
Boundaries,  vol.  4,  p.  756.)  —  By  mathe- 
matical definition,  "  parallel  lines  "  are 
straight  lines;  but  in  common  speech  about 
boundaries,  the  words  "  are  often  used  to 
represent  lines  which  are  not  straight,  but  are 
the  photographs  of  each  other;  "  and  courts, 
in  passing  on  questions  of  boundaries,  often 
use  them  in  the  latter  sense.  Fratt  v.  Wood- 
ward, 32  Cal.  230,  91  Am.  Dec.  573.  See  also 
Jackson  v.  Lucett,  2  Cai.  (N.  Y.)  363;  Williams 
v.  jackson,  5  Johns.  (N.  V.)  489;  Winthrop  v. 
Dockendorff,  3  Me.  156. 

Street  Railroads.  —  It  was  enacted  that"  no 
street  railroad  shall  hereafter  be  constructed 
in  the  city  of  St.  Louis  nearer  to  a  parallel 
road  than  the  third  parallel  street  from  any 
road  now  constructed,  or  which  may  hereafter 
be  constructed,  except  the  roads  hereinbefore 
mentioned."  It  was  held  that  two  street  rail- 
roads, to  he  parallel,  within  the  meaning  of 
the  statute,  need  not  have  substantially  the 
same  general  direction  throughout  their  entire 
routes.  St.  Louis  R.  Co.  v.  Northwestern  St. 
Louis  R.  Co.,  69  Mo.  65,  reversing  2  Mo.  App. 
69.  And  see  Cronin  v.  Highland  St.  R.  Co., 
144  Mass.  254. 


Paving  Ordinance.  —  A  paving  ordinance  pro- 
vided that  the  surface  of  the  concrete  base  on 
which  the  pavement  was  to  rest  should  be 
parallel  with  the  surface  of  the  finished  street. 
In  construing  this  ordinance  the  court  said: 
"  Parallel  with  the  surface  of  the  pavement 
when  completed,  does  not  necessarily  mean  on 
a  level  with  its  surface.  Here  it  obviously 
means  that  the  line  of  the  surface  of  the  con- 
crete bed  shall  be  parallel  with,  and  six  inches 
below,  the  surface  of  the  line  of  the  pavement 
when  completed;  and  placing  two  inches  of 
sand  and  four  inches  of  brick  on  such  surface 
only  brings  the  centre  of  the  pavement,  when 
completed,  up  to  the  level  of  the  curbstone,  as 
provided  by  the  ordinance."  Cunningham  v. 
Peoria,  157  111.  4gg. 

2.  Paramount  Distinguished  from  Exclusive.  — 
Cincinnati  St.  R.  Co.  v.  Whitcomb,  (C.  C.  A.) 
66  Fed.  Rep.  919.  See  also  McCarthy  v.  Scan- 
Ion,  176  Pa.  St.  262. 

3.  Paraphernal. — Guilbeau  v.  Cornier,  2  La.  6. 
See  also  Nalle  v.  Young,  160  U.  S.  624;  Fleitas 
v.  Richardson,  147  U.  S.  553;  Stroud  v.  Hum- 
ble, 2  La.  Ann.  930. 

Gift  in  Consideration  of  Marriage.  —  It  was  held 
in  Cambre  v.  Grabert,  33  La.  Ann.  246,  that  a 
gift  by  a  husband  to  his  wife,  in  consideration 
of  marriage,  is  not  paraphernal  property. 
See  also  Gates  v.  Legend  re,  10  Rob.  (La.)  74. 
But  see  Newman  v.  Eaton,  27  La.  Ann.  341, 
where  the  court  intimated  that  property  given 
in  consideration  of  the  marriage  by  the  hus- 
band to  the  wife  was  paraphernal. 

4.  See  the  titles  Husband  and  Wife,  vol.  15, 
p.  835:  Marshaling  Decedents'  Estates,  vol. 
19,  p.  1313.  See  also  /;/  re  Groat,  2  Story  (U. 
S.)  312;  Matter  of  Cooper,  5  Dem.  (N.  Y.5496; 
Slanning  v.  Style,  2  Eq.  Cas.  Abr.  156,  par.  4, 
note. 

5.  Parcel  and  Package.  —  A  plaintiff  sent  by 
the  defendant's  railway  line  a  wagon  with 
wooden  sides  but  without  a  top.  in  which  he 
had  packed,  among  other  things,  paintings 
which  were  so  placed  in  the  wagon  that  the 
fact  that  they  were  paintings  could  be  seen,  but 
their  exact  character  could  not  be  seen.  It 
was  held  that  the  wagon  and  its  contents  were 
a  parcel  or  package,  within  an  English  Car- 
riers Act.  Whaite  v.  Lancashire,  etc.,  R.  Co., 
L.  R.  9  Exch.  67. 

Parcel  or  Package  of  Matches.  —  Where  a 
manufacturer  put  up  matches  in  boxes  of  two 
compartments,  holding  not  more  than  fifty 
matches  each,  it  was  held  that  the  compart- 
ments were  not  taxable  separately  under  Rev. 
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PARCEL. 


Definition. 


also,  a  tract  of  land  of  indeterminate  size,  but  usually  not  large.1 


Stat.  U.  S.,  §  3437,  imposing  a  revenue  tax  on 
matches  "'  in  parcels  or  packages  containing 
one  hundred  matches  or  less."  U.  S.  v.  Gold- 
back,  i  Hughes  (U.  S.)  529. 

Indictment.  —  In  Reg.  v.  Bonner,  7  Cox  C. 
C.  13,  where  an  indictment  charged  the  lar- 
ceny of  "  one  parcel,  of  the  value'of  one  shil- 
ling, of  the  goods,"  etc.,  it  was  held  that  the 
description  was  insufficient  and  a  conviction 
thereon  must  be  quashed. 

But  in  State  v.  Brown,  1  Dev.  L.  (12  N.  Car.) 
I37>  17  Am.  Dec.  562,  an  indictment  for  steal- 
ing "  a  parcel  of  oats  "  was  held  to  be  suffi- 
ciently certain. 

1.  Parcel  of  Land.  —  And.  L.  Did.;  Abb.  L. 
Diet.  See  also  Martin  v.  Cole,  38  Iowa  146, 
where  the  word  was  held  to  apply  to  a  section 
of  land. 

A  statute,  in  prescribing  the  form  of  a  tax 
deed,  used  the  following  language:  "  The  fol- 
lowing described  piece  or  parcel  was  sold," 
etc.  In  construing  this  statute  the  court  said  : 
"A  'parcel  of  land  '  or  '  parcel  of  real  prop- 
erty '  means,  under  the  act,  a  contiguous 
quantity  of  land  in  possession  of,  or  owned 
by,  or  recorded  as  the  property  of,  the  same 
claimant,  person,  or  company,  and  each  parcel 
is  required  to  be  assessed  by  its  proper  descrip- 
tion for  the  taxes  due  thereon,  according  to  its 
value,  and  in  case  of  delinquency  each  parcel 


had  to  be  advertised  and  sold  as  assessed." 
State  v.  Jordan,  36  Fla.  10. 

Parcel  and  Lot.  —  A  tract  of  land  was  divided 
for  purposes  of  sale  into  blocks  and  lots,  in  all 
nine  blocks  and  ninety  lots.  In  making  an 
assessment  for  taxation  the  lots  were  not  as- 
sessed separately,  but  each  block  or  part  of 
block  was  assessed.  It  was  held  that  each 
block  or  part  of  block  so  valued  and  assessed, 
and  not  each  lot,  was  to  be  taken  as  a  separate 
piece  or  parcel.  State  v.  Baldwin  University, 
97  Tenn.  358. 

The  terms  of  a  judicial  sale  of  lands  were 
that  the  purchaser  should  pay  the  auctioneer's 
fee  of  twenty-five  dollars  on  each  parcel  sold. 
Seventeen  city  lots  were  sold  by  one  cry  and 
bid,  and  for  a  gross  sum.  It  was  held  that 
these  together  constituted  one  parcel,  and  that 
the  auctioneer  was  not  entitled  to  a  fee  on 
each  lot.  Miller  v.  Burke,  6  Daly  (N.  Y.) 
171. 

But  in  Terre  Haute  v.  Mack,  139  lnd.  99,  it 
was  held  that  the  word  parcel,  as  used  in  a 
statute  providing  for  an  assessment  for  street 
improvements,  was  synonymous  with  "  lot," 
and  did  not  include  a  mere  strip  of  land. 

Equitable  Interest.  —  In  Johnson  v.  Sirret,  153 
N.  Y.  51,  it  was  held  that  an  equitable  interest 
in  land  was  not  properly  described  as  a.  parcel 
of  land. 
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I.  Definition  and  Character,  1032. 
II.  How  Created,  1032. 

III.  Distinguished  from  Joint  Tenants  and  Tenants  in  Common,  1032. 

IV.  Liability  of  Coparceners  to  Each  Other,  1033. 
V.  Conveyance  by  One  Parcener  to  Another,  1033. 

VI.  Curtesy  and  Dower,  1033. 
VII.  Continuance  of  Estate  and  Dissolution,  1033. 

CROSS-REFERENCES. 

See  the  titles  JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  17, 

p.  646;  PARTITION,  post. 

I.  Definition  and  Character.  —  Estates  in  parcenary  or  coparcenary  are 
estates  of  which  two  or  more  persons  form  one  heir.1  At  common  law  such 
an  estate  arose  where  a  man  died  seized  of  an  inheritance  and  his  next  heirs 
were  two  or  more  females.  In  such  a  case  they  all  inherited;  and  these 
coheirs  were  called  coparceners,  or  for  brevity  parceners.  Or  the  estate  might 
arise  by  particular  custom,  as  by  the  custom  of  gavelkind,  when  land 
descended  to  all  the  males  in  equal  degree,  as  sons,  brothers,  uncles,  etc. 
All  the  parceners  put  together  make  but  one  heir,  and  have  but  one  estnte 
among  them.2  In  the  United  States  land  descends  equally  to  the  heirs  of 
an  intestate,  without  regard  to  sex  or  primogeniture,  who  take  either  as  ten- 
ants in  common  or  as  parceners.3 

II.  How  Created.  —  Estates  of  coparcenary  arise  by  descent  and  never  by 
purchase,  differing  in  this  respect  from  a  joint  tenancy  or  a  tenancy  in 
common.4 

III.  Distinguished  from  Joint  Tenants  and  Tenants  in  Common.  —  Par- 
ceners hold  a  position  intermediate  between  joint  tenants  and  tenants  in  com- 
mon. Like  joint  tenants,  they  have  among  them  only  one  single  freehold,  so 
long  as  no  partition  is  made.  Like  tenants  in  common,  they  have  among 
them  no  jus  accrescendi ;  but  upon  the  death  of  one  parcener,  a  descent 
takes  the  place  of  her  aliquot  share.  And  one  parcener  may  at  common  law 
convey  to  another  by  an  assurance  proper  to  convey  a  several  estate,  as  a 
feoffment.    But  such  conveyance  might  also  be    made  by  release.5  The 

1.  1  Washburn  on  Real  Prop.  (5th  ed.)  414;  moiety  would  have  escheated.  Co.  Litl.  163^. 
4  Kent's  Com.  366.  2.  They  can  convey  inter  se  either  by  assur- 

2.  2  Min.  Inst.  433;  2  Black.  Com.  187;  Gil-  ances  proper  10  convey  several  estates,  or  by 
pin  v.  Hollingsvvorth,  3  Md.  190;  Hoffar  v.  De-  release.  3.  They  pass  (at  common  law)  iheir 
meni,  5  Gill  (Md.)  132.  whole  aliquot  share  to  their  descendants, /rr 

3.  See  the  title  Succession.  stirpes,  whether  the  descent  occurs  before  or 
"To  Sura  Up  the  Foregoing  Points,  it  will  be      after  the  death  of  their  common  ancestor." 

observed  that  for  some  purposes  parceners  Challis  on  Real  Prop.  302. 

constitute  a  single  person  and  have  but  one  4.  2  Black.  Com.  188;  2  Min.  Inst.  434,  and 

single  estate  between  them,  while  for  other  authorities  cited. 

purposes  they  are  regarded  as  being  several  5.  Co.  Lilt.  164(2/  Co.  Litt.  gdy  Challis  on 

persons  and  as  having  several  estates.   I.  They  Real  Prop.  301.    See  also  the  title  Joint  Ten- 

make  together  but  one  heir  to  their  ancestor.  ants  and  Tenants  in  Common,  vol.  17,  p.  652. 

Yet  they  were  separate  persons  for  the  purpose  Distinction  of  No  Importance  in  United  States, 

of  escheat  by  attainder.    If  a  man  had  died  ,  —  "As  estates  descend  in  every  state  10  all  the 

leaving  no  sons,  but  two  daughters  living,  one  children  equally,  there  is  no  substantial  differ- 

of  whom  had  been  attainted  of  felony,  one  ence  left  between  coparceners  and  tenants  in 
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properties  of  the  estates  of  parceners  are  in  some  respects  like  those  of  joint 
tenants.  They  have  the  same  unities  of  interest,  title,  and  possession,  but  no 
unity  of  time  is  necessary  to  create  an  estate  in  coparcenary,  nor  have  copar- 
ceners that  entirety  of  interest  which  belongs  to  joint  tenants.  They  consti- 
tute but  one  heir,  how  many  soever  they  be,  but  are  properly  entitled  each 
to  the  whole  of  a  distinct  moiety  and  not  as  joint  tenants  are,  per  nihil  et 
per  totum  to  the  whole  jointly,  and  to  nothing  separately.  Of  course,  there- 
fore, there  is  no  jus  accrescendi,  or  survivorship,  between  them,  for  each  part 
descends  severally  to  their  respective  heirs,  though  the  unity  of  possession 
may  be  continued.1 

IV.  Liability  of  Coparceners  to  Each  Other.  —  At  common  law  copar- 
ceners were  not  liable  one  to  the  other  for  trespass.2  So  at  common  law 
coparceners  were  not  liable  for  waste;  but  this,  it  would  seem,  has  been 
changed  by  statute,  and  with  other  cotenants  they  are  liable  for  waste  in  most 
jurisdictions.3  And  at  common  law  a  coparcener  was  not  accountable  where 
he  had  received  more  than  his  share  of  the  profits  from  the  common  prop- 
erty, but  as  joint  tenants  and  tenants  in  common  have  been  made  expressly 
accountable  for  such  excess  of  profits,  it  would  seem  that  coparceners  would 
also  be  liable.4 

V.  Conveyance  by  One  Parcener  to  Another.  —  Parceners  may  convey 
at  common  law,  the  one  to  the  other  by  release,  like  joint  tenants;  or  one  may 
enfeoff  another  of  his  part  and  make  delivery,  like  tenants  in  common.5  But 
these  distinctions  are  of  no  practical  value  now,  as  all  conveyances  in  the 
United  States  are  made  by  deed. 

VI.  Curtesy  and  Dower.  —  Unlike  a  joint  tenancy,  an  estate  of  copar- 
cenary has  always  been  liable  to  curtesy  and  dower.0 

VII.  Continuance  of  Estate  and  Dissolution  —  continuance.  —  As  long  as 
an  estate  is  held  by  two  or  more  persons  by  descent,  they  are  parceners. 
Thus,  if  one  of  two  daughters  to  whom  an  estate  passed  by  descent  from  their 
ancestor  die,  her  heir  becomes  parcener  with  the  survivor.  If  both  of  the 
daughters  die,  their  heirs  become  parceners.  "And  as  long  as  the  lands  con- 
tinue in  a  course  of  descent,  and  united  in  possession,  so  long  are  the  tenants 
therein,  whether  male  or  female,  called  parceners."  Hence,  in  the  case  of 
coparceners,  the  descent  may  be  either  per  stirpes  or  per  capita.'' 

Dissolution.  —  "An  estate  in  coparcenary  is  dissolved  by  the  severance  of 
any  one  of  its  constituent  unities.  To  sever  the  unity  of  interest  or  of  title, 
as  by  one  parcener  aliening  her  share  to  a  stranger,  whilst  the  unity  of  pos- 
session is  preserved,  is  to  convert  it  into  a  tenancy  in  common,  whilst  if  the 
unity  of  possession  is  dissolved,  the  tenants  hold  in  severalty."  H 

PARDON.  —  See  the  title  Reprieve,  Pardon,  and  Amnesty. 

common.    The  title  inherited  by  more  persons  4.  2  Min.  Inst.  437;  O'Bannon  v.  Roberts,  2 

than  one  is,  in  some  of  the  states,  expressly  Dana  (Ky.)  55. 

declared  to  be  tenancy  in  common,  as  in  New  But  they  were  accountable  in  equity.  Dean 

York  and  New  Jersey,  and  where  it  is  not  so  v.  Wade,  1  Ch.  Rep.  48;  Drury  v.  Drury,  1  Ch. 

declared  the  effect  is  the  same;  and  the  tcchni-  Rep.  49;  O'Bannon  v.  Roberts.  2  Dana  (Ky.) 

cal  distinction  bet  ween  coparcenary  and  estates  55;  Graham  v.  Graham,  6  T.  B.  Mon.  (Ky.) 

in  common  may  be  considered  as  essentially  562. 

extinguished  in  the  United  States."    4  Kent's  6.  2  Min.  Inst.  438,  citing  1  Th.  Co.  Litt. 

Com.  367.  683,  n.  (E.);  id.  789. 

See  also  1  Washburn  Real  Prop.  (5th  ed.)  414.  6.  2  Min.  Inst.  437,  citing  1  Th.  Co.  Litt. 

1.  2  Black.  Com.  188;  2  Min.  Inst.  434;  691,  n.  (L.)  789,  n.  (T.).  See  also  the  titles 
Campbell  v.  Heron,  Tayl.  (1  N.  Car.)  291.  Curtesy,  vol.  8,  p.  513;  Dower,  vol.  10,  p. 
See  also  the  title  Joint  TENANTS  and  Tenants  133,  176. 

in  Common,  vol.  17,  p.  652.  7.  Freeman  on  Cotenancy  and  Partition  (2d 

2.  2  Min.  Insi.436;  2  Black.  Com.  188.  And  ed.).  §  83,  citing  Chitty  on  Descents  75,  and  4 
see  the  title  Trespass.  Dane  Air.  758.    Sec  also  2  Black.  Com.  1S8; 

3.  2  Min.   Inst.  436;   2  Black.  Com.   188.  2  Min.  Inst.  435. 

And  see  the  title  WASTE.  8.  2  Min.  Inst.  43S;  2  Black.  Com.  188. 
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By  Lomax  Pittman. 

I.  In  General  —  Definitions,  1035. 

II.  Rights  of  Parent,  1035. 

1.  Right  to  Control,  1035. 

2.  Rig /it  to  Name,  1036. 

3.  Right  of  Custody,  1036. 

a.  Father  s  Rig/it  Paramount  at  Common  Law,  1036. 

b.  When  Mother  Becomes  Entitled,  1037. 

c.  Child s  Welfare  Guiding  Consideration  of  Court,  1037. 

d.  Forfeiture  of  Right,  1038. 

e.  Validity  of  Contract  Transferring  Custody,  1039. 

4.  Right  to  Child's  Services  and  Earnings,  1039. 

a.  General  Rules,  1039. 

b.  Right  of  Mother,  1042. 

c.  Proof  of  Legitimacy,  1043. 

d.  Right  of  Person  in  Loco  Parentis,  1043. 

e.  Rights  of  Parent's  Creditors,  1043. 

5.  Rights  as  to  Property  of  Child,  1043. 

a.  Scope  of  Treatment,  1043. 

b.  Property  over  Which  Parent  Has  No  Control,  1044. 

c.  Property  over  Which  Parent  Has  Control,  1044. 

6.  Right  to  Recover  for  Lnjury  to  Child,  1044. 

a.  Rule  Staled,  1044. 

b.  Which  Parent  Entitled,  1046. 

(1)  Father,  1046. 

(2)  Mother,  1046. 

c.  Measure  of  Damages,  1047. 

(1)  General  Rule,  1047. 

(2)  Prospective  Diminution  of  Laboring  Capacity,  1048. 

III.  Duties  of  Parent,  1049. 

1.  Maintenance,  1049. 

a.  Duty  of  Parent  to  Support  Child,  1049. 

(1)  Ln  General,  1049. 

(2)  Duty  of  Mother,  1050. 

(3)  Stepchildren,  1050. 

(4)  Allowance  Out  of  Child's  Estate,  105 1. 

(5)  Effect  of  Divorce  or  Separation,  105 1. 

(6)  Linforcement  of  Duty,  1052. 

(7)  Criminal  Liability  for  Failure  to  Support,  1052. 

b.  Liability  of  Parent  to  Third  Persons,  1052. 

(1)  In  General,  1052. 

(2)  Where  Child  Ls  Living  Away  from  Home,  1053. 

(3)  Adult  Children,  1054. 

(4)  What  Are  Necessaries,  1054. 

2.  Protection,  1057. 

3.  Education,  1057. 

a.  Ln  General,  1057. 

b.  Religious  Education,  1057. 

IV.  Liabilities  of  Parent,  1057. 

1.  For  Torts  of  Child,  1057. 

2.  For  Necessaries  for  Child,  1059. 
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Bights  of  Parent!  . 


V.  Agency,  1059. 

VI.  Emancipation,  1059. 

1.  Presumption,  1059. 

2.  By  Attainment  of  Majority,  1059. 

3.  By  Consent  of  Parent,  1059. 

a.  General  Rule,  1059. 

b.  Implied  from  Circumstances ;  1059. 

c.  Revocable  Nature  of  Agreement,  1060. 

d.  Insolvency  of  Parent,  1060. 

4.  By  Marriage,  1060. 

5.  By  Enlistment  in  Military  or  Naval  Service,  1060. 

6.  Wages  of  Emancipated  Child — Rights  of  Parent's  Creditors,  1061. 

7.  Contracts  Between  Parent  and  Emancipated  Child,  106 1. 

VII.  Payment  for  Services  Between  Parent  and  Adult  Child,  106  i. 

1.  Where  Parent  and  Child  Constitute  One  Family,  1061. 

2.  Where  Parent  and  Child  Do  Not  Constitute  One  Family,  1063. 

VIII.  Commitment  of  Children  to  Penal  or  Charitable  Institutions,  1063. 


CROSS-  REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  15,  p.  45°- 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject, 
see  the  following  titles  in  this  work :  ABDUCTION,  vol.  1,  p.  162;  ADOP- 
TION OF  CHILDREN,  vol.  1,  p.  726;  ADVANCEMENTS,  vol.  1,  p. 
760;  AGENCY,  vol.  1,  p.  958;  APPRENTICES,  vol.  2,  p.  488;  ASSAULT 
AND  BATTERY,  vol.  2,  p.  952;  BASTARDY,  vol.  3,  p.  871;  CHI  ID- 
CHILDREN,  vol.  5,  p.  1082;  CITIZENSHIP,  vol.  6,  p.  14;  CIVIL  DAM- 
AGE ACTS,  vol.  6,  p.  36;  CONTRIBUTORY  NEGLIGENCE,  vol.  7, 
p.  368;  CRUELTY  TO  CHILDREN,  vol.  8,  p.  456;  DEAD  BODY,  vol. 
8,  p.  834;  DEATH  BY  WRONGFUL  ACT,  vol.  8,  p.  851;  DIVORCE, 
vol.  9,  p.  866  et  sea.;  DOMICIL,  vol.  10,  p.  6;  DURESS,  vol.  10,  p.  320; 
FAMILY,  vol.  12,  p.  866;  GLFTS,  vol.  14,  pp.  1034-1036;  GUARDIAN 
AND  WARD,vo\.  15,  pp.  22,  27;  HABEAS  CORP  US,  vol.  15,  pp.  182-187; 
HOMESTEAD,  vol.  15,  p.  516;  HOSPITALS  AND  ASYLUMS,  vol.  15, 
p.  757;  HOUSES  OF  REFUGE  AND  CORRECTION,  vol.  15,  p.  777  ; 
INFANTS,  vol.  16,  p.  255;  KIDNAPPING,  vol.  18,  p.  60;  MARRIAGE, 
vol.  19,  p.  1 156;  MASTER  AND  SERVANT,  vol.  20,  p.  3;  MILITARY 
LAW,  vol.  20,  p.  615;  MURDER  AND  MANSLAUGHTER,  ante,  p.  83; 
POOR  AND  POOR  LAWS;  SCHOOLS ;  SEDUCTION;  SELF-DE- 
FENSE; SUCCESSION;  UNDUE  INFLUENCE. 

I.  In  General  —  Definitions.  —  From  the  relation  of  parent  and  child 
flow  various  rights,  duties,  and  liabilities  which  the  law  recognizes  and 
enforces,  and  which  give  rise  to  what  is  termed  the  law  of  parent  and  child. 
The  ordinary  sense  of  the  word  "  parent  "  is  confined  to  the  immediate  father 
or  mother;  but  in  construing  wills,  it  is  sometimes  used,  in  furtherance  of  the 
intention  of  the  testator,  to  denote  any  lineal  ancestor.1  A  person  is  said  to 
be  in  loco  parentis  when  he  is  invested  with  the  rights  and  charged  with  the 
duties  of  a  parent.3 

II.  Rights  of  Parent --  1.  Right  to  Control.  -The  law  gives  to  parents 
and  persons  standing  in  loco  parentis  the  right  of  moderate  chastisement  or 

1.  Parent  Defined.  —  Sibley  v.  Perry,  7  Ves.  Bonner,  75  111.  315;  Dalton  v.  Bethlehem,  20 

Jr.  530;  Ross  v.  Ross,  20  Beav.  645.    See  also  N.  H.  505. 

Ralph  v.  Carrick,  11  Ch.  D.  873,  48  L.  J.  Ch.         2.  BrinkerhofT  v.  Mersclis,  24  N.  ].  L.  680. 

801,  and  see  the  title  Adoption  ok  Children,  See  also  Loco  Parentis,  vol.  19,  p.  518. 
vol.  1,  p.  729,  note  1.  As  to  whcihcr  a  testator  puts  himself  in  loco 

The  Relation  of  Parent  and  Child  Is  Prima  Facie  parentis,  see  Ex  p.  Pye,  18  Ves.  Jr.  140;  Powys 

Established  if  the  parents  are  recognized  as  v.  Mansfield,  3  Myl.  &  C.  359,  7  L.  J.  Ch.  9; 

husband  and  wife.    Illinois  Land,  etc.,  Co.  v.  Pym  v.  Lockyer,  5  Myl.  &  C.  29,ioL.  J.  Ch.  153. 
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PARENT  AND  CHILI). 


Right  of  Custody. 


restraint  over  the  persons  of  their  children  or  those  to  whom  they  occupy  the 
parental  relation.1  In  case  this  power  is  abused,  it  has  been  said,  the  child 
has  no  civil  remedy  against  the  parent  for  personal  injuries  inflicted,  so  long 
he  relation  of  parent  and  child  continues, *  yet  the  criminal  law  will  pro- 
tect the  child  from  gross  misuse  of  the  right  of  correction.3 

2.  Right  to  Name.  The  right  to  name  a  child  is  held  to  belong  to  the 
father,  and  to  furnish  valid  consideration  for  a  note  given  tu  the  father  by  a 
third  person  for  the  privilege  of  naming  the  child.4 

3.  Right  of  Custody  —  a.  FATHER'S  RIGHT  PARAMOUNT  AT  COMMON 
LAW.  — At  common  law  the  father  has  the  paramount  right  to  the  custody 
ol  his  children,  as  against  the  world.5    This  right  springs  necessarily  from 


1.  Sec  the  lilies  Assault  and  Battery,  vol. 
2,  p.  962;  Murder  and  Manslaughter,  ante,  p. 
104. 

2.  No  Civil  Redress  for  Injuries  Inflicted  by 
Parent. —  Hewlett  v.  Ragsdale,  68  Miss.  703,  per 
Woods,  J.  But  see  Cooley  on  Torts  (2d  ed.) 
171.  where  ii  is  observed:  "  In  principle  ihere 
seeins  to  be  no  reason  why  such  an  action 
should  not  be  sustained." 

A  Statutory  Action  Exists  in  California,  by 
which  ihe  child  may  secure  freedom  from  con- 
trol and  support  on  account  of  abuse  of  pa- 
rental authority,  lluichinson  v.  Hutchinson, 
124  Cal.  677. 

3.  See  the  references  in  note  1,  supra,  and 
see  Cruelty  to  Children,  vol.  8,  p.  456. 

Chaining  an  Infant  Daughter  to  a  Sewing 
Machine  alone  wilh  a  little  brother  justifies  a 
verdict  for  assault  and  battery.  Hinkle  v. 
State,  127  Ind.  490. 

Evidence  of  Falsehoods  Told  by  the  Children  to 
the  father  on  occasions  previous  to  that  on 
which  he  is  accused  of  abusing  his  authority 
has  been  held  to  be  inadmissible.  Hutchin- 
son v.  Hutchinson,  124  Cal.  677. 

Evidence  of  Cruelty  on  Former  Occasions  H»ld 
Inadmissible.  —  Albricht  v.  Slate,  6  Wis.  74. 

A  Mother  Throwing  a  Poker  in  Anger  at  her 
child  and  striking  and  killing  anothet  child  is 
guilty  of  manslaughter.  Rex  v.  Conner,  7  C.  & 
P.  438,  32  E.  C  L.  576.  And  see  the  title  Mur- 
der and  Manslaughter,  ante,  p.  190. 

Cruelty  or  Excessive  Character  of  Punishment 
Question  for  Jury.  —  Hornbeck  v.  State,  16  Ind. 
App.  484.  And  see  the  litle  Assault  and  Bat- 
tery, vol.  2,  p.  963. 

4.  Naming  Child. —  Parks  v.  Francis,  50  V(. 
626,  28  Am.  Rep.  517.  See  further  the  title 
Consideration,  vol.  6,  p.  737. 

5.  Father's  Right  at  Common  Law — England. 
—  Ex  p.  Barford,  8  Cox  C.  C.  405;  Ex  p. 
M'CIellan,  1  Dowl.  84;  Rex  v.  Isley,  5  Ad.  & 
EI.  441,  31  E.  C.  L.  376;  Ex  p.  Hopkins,  3  P. 
Wms.  152;  Reg.  v.  Clarke,  7  El.  &  Bl.  186,  90 
E.  C.  L.  186;  Rex  v.  Greenhill,  4  Ad.  &  El. 
624,  31  E.  C.  L.  153. 

Canada.  —  In  re  Black  (1890;  not  officially 
reported),  Congdon's  Nova  Scotia  Dig.  647; 
Re  Ferguson,  8  Ont.  Pr.  556;  In  re  Ross,  6 
Ont.  Pr.  285;  In  re  Carswell,  6  Ont.  Pr.  240; 
Matter  of  Leigh,  5  Ont.  Pr.  402;  Barlow  v. 
Kennedy,  17  L.  C.  Jur.  253. 

United  States.  —  U.  S.  v.  Green,  3  Mason  (U. 
S.)  482. 

Arkansas.  —  Washaw  v.  Gimble,  50  Ark.  351. 
California.  —  In  re  Hunt,  103  Cal.  355. 
Colorado.  —  Foulke  v.  People,  4  Colo.  App. 
519. 


Connecticut.  —  Shields  v.  O'Reilly,  68  Conn. 
256. 

Delaware.  —  State  v.  Braiton,  15  Am.  L.  Reg. 
N.  S.  359. 

Georgia.  —  Tuggle  v.  Tuggle,  97  Ga.  658; 
Franklin  v.  Carswell,  10363.553. 

Illinois.  —  Miners.  Miner,  11  111.  43;  Hewitt 
v.  Long,  76  111.  399. 

Indiana. — Tarkington  v.  State,  1  Ind.  171; 
Henson  v.  Walts,  40  Ind.  170;  Child  v.  Dodd, 
51  Ind.  484;  Conn  v.  Conn,  57  Ind.  323; 
Brooke  v.  Logan,  112  Ind.  183,  2  Am.  St.  Rep. 
177. 

Iowa.  —  Kuhn  v.  Breen,  101  Iowa  665;  Hunt 
v.  Hunt,  4  Greene  (Iowa)  216;  Everett  v. 
Sherfey,  1  Iowa  356. 

Kentucky.  —  Bonney  v.  Bonnev,  (Ky.  1887) 

3  S.  W.  Rep.  171;  Bonny  v.  Bonny,  (Ky.  1888) 
9  S.  W.  Rep.  404. 

Mississippi.  —  Cocke  v.  Hannum,  39  Miss. 
423- 

Missouri.  —  Weir  v.  Mai  ley,  99  Mo.  484; 
Sabine  v.  Stringer,  15  Mo.  App.  586. 

New  Jersey.  —  Magee  v.  Holland,  27  N.  J.  L. 
86,  72  Am.  Dec.  341;  Bennet  v.  Bennet,  13  N. 
J.  Eq.  114;  Matter  of  Van  Houten,  3  N.  J.  Eq. 
220,  29  Am.  Dec.  707;  Giffin  v.  Gascoigne,  60 
N.  J.  Eq.  256;  State  v.  Baird,  18  N.  J.  Eq.  194. 

New  York.  —  People  v.  Chegaray,  18  Wend. 
(N.  Y.)  637;  Matter  of  Watson,  (Supm.  Ct. 
Spec.  T.)  10  Abb.  N.  Cas.  (N.  Y.)  215;  People 

v.  ,  19  Wend.  (N.  Y.)  16;    Feople  v. 

Mercein,  8  Paige  (N.  Y.)47;  Mercein  v.  People, 
25  Wend.  (N.  Y.)  64,  35  Am.  Dec.  653;  Ahren- 
f eld t  v.  Ahrenfeldt,  Hoffm.  (N.  Y.)4g7;  People 
v.  Porter,  1  Duer  (N.  Y.)  727;  People  v.  Olm- 
stead,  27  Barb.  (N.  Y.)g;  Day  v.  Day,  (N.  Y. 
Super.  Ct.  Spec.  T.)  4  Misc.  (N.  Y.)  235;  Fur- 
man  v.  Van  Sise,  56  N.  Y.  435,  15  Am.  Rep. 
441. 

North  Carolina.  —  Latham  v.  Ellis,  116  N. 
Car.  30;  Harris  v.  Harris,  115  K.  Car.  587,  44 
Am.  St.  Rep  471. 

Ohio.  —  Quigley  v.  Mir  phy,  5  Ohio  Dec  680, 

4  Ohio  N.P.i;  In  re  Coons,  11  Ohio  Cir.  Dec. 
208,  20  Ohio  Cir.  Ct.  47;  Vincent  v.  Vincent,  8 
Ohio  Dec.  160,  6  Ohio  N.  P.  474  ;  Stale  v.  Nish- 
witz,  1  Ohio  Dec.  (Reprint)  370,  8  West.  L.  J. 
396. 

Pennsylvania.  —  Com.  v.  Womelsdorf,  10 
Kulp  (Pa.)  62;  Com.  v.  Nutt.  1  Browne  (Pa.) 
143;  Heinemann's  Appeal,  96  Pa.  St.  112,  42 
Am.  Rep.  532;  Com.  v.  Smith.  1  Brews.  (Pa.) 
547;  Com.  v.  Dixon,  2  Pa.  Co.  Ct.  125;  Com. 
i>.  Davison,  4  Pa.  Dist.  103;  Com.  v.  Branyan, 
8  Pa.  Co.  Ct.  80. 

Rhode  Island.  —  State  v.  Barney,  14  R.  1.  63. 

South  Carolina. — Exp.  Hewitt,  11  Rich.  L. 
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and  is  incident  to  the  father's  duty  to  provide  for  the  maintenance,  protec- 
tion, and  education  of  his  children,1  and  can  be  forfeited  only  by  his  gross 
misconduct.2 

b.  When  Mother  Becomes  Entitled.  —  On  the  death  of  the  father, 
or  upon  his  being  adjudged  unfit,  the  mother,  owing  the  same  duties  to  her 
minor  child  as  the  father  would  owe  if  alive,  becomes  entitled  to  its  custody.3 

Mother's  Eemarriage.  — The  doctrine  that  by  a  second  marriage  a  mother  for- 
feits her  right  to  the  custody  of  her  children,  though  still  enforced  in  some 
jurisdictions,'1  is  denied  in  others.5 

c.  Child's  Welfare  Guiding  Consideration  of  Court.  —  The  guid- 
ing consideration  by  which  the  court  will  be  influenced  in  determining  the 

(S.  Car.)  326;  Matter  of  Kottman,  2  Hill  L.  (S. 
Car.)  363,  27  Am.  Dec.  390. 

Texas.  —  State  v.  Deaton,  93  Tex.  243. 

Virginia.  —  Carr  v.  Carr,  22  Gratt.  (Va.)  168; 
Latham  v.  Latham,  30  Gratt.  (Va.)  307. 

Washington.  —  Lovell  v.  House  of  Good 
Shepherd,  9  Wash.  419,  43  Am.  St.  Rep.  839; 
Matter  of  Neff,  20  Wash.  652. 

Wyoming.  —  Nugent  v.  Powell.  4  Wyo.  173, 
62  Am.  St.  Rep.  17. 

See  also  the  titles  Guardian  and  Ward,  vol. 
15,  p.  22;  Habeas  Corpus,  vol.  15,  p.  182  et  seq. 

The  Older  English  Cases  went  to  extreme 
lengths  in  upholding  the  father's  right  to  the 
custody  of  the  child.  See  Rex  v.  De  Marine- 
ville,  5  East  221,  10  Ves.  Jr.  52;  Ex  p.  Skinner, 
9  Moo.  278,  17  E.  C.  L.  122;  Ball  v.  Ball,  2 
Sim.  36. 

1.  Foundation  of  Eight.  —  Johnson  v.  Terry, 
34  Conn.  259,  and  generally  the  cases  cited  in 
the  last  note  supra.  See  also  infra,  this  title, 
Duties  of  Parent. 

2.  See  infra,  this  section.  Forfeiture  of  Right. 

3.  When  Mother  Becomes  Entitled  to  Custody  — 
England.  — In  re  O'Hare,  (1900)  2  Ir.  232. 

Georgia.  —  Tuggle  v.  Tuggle,  97  Ga.  658. 

Illinois.  —  Miner  v.  Miner,  n  111.  43. 

Indiana.  —  Ohio,  etc.,  R.  Co.  v.  Tindall,  13 
Ind.  366,  74  Am.  Dec.  259. 

Kansas.  —  Chapsky  v.  Wood,  26  Kan.  650, 
40  Am.  Rep.  321. 

Kentucky.  —  Stapleton  v.  Povnter,  (Ky.  1901) 
62  S.  W.  Rep.  730. 

Louisiana. —  Prieto  v.  St.  Alphonsus  Conven  t 
of  Mercy,  52  La.  Ann.  631. 

Mississippi .  —  Moore  v.  Christian,  56  Miss. 
408,  31  Am.  Rep.  375. 

Missouri. — Girls'  Industrial  Home  v. 
Fritchey,  10  Mo.  App.  344. 

Nebraska.  —  Norval  v.  Zinsmasler,  57  Neb. 
158,  73  Am.  St.  Rep.  500. 

New  Jersey.  —  Matter  of  Van  Houten,  3  N. 
J.  Eq.  220,  29  Am.  Dec.  707;  Richards  v.  Col- 
lins, 45  N.  J.  Eq.  283,  i\  Am.  St.  Rep.  726; 
Landis  v.  Land  is,  39  N.  J.  L.  274. 

New  York.  —  Furman  v.  Van  Sise,  56  N.  Y. 
435,  15  Am.  Rep.  441;  Matter  of  Barre,  5  Rcdf. 
(N.  Y.)64. 

North    Carolina. — Ash  by  v.  Page,  106  N. 
Car.  328. 

Ohio.  —  Clark  v.  Bayer,  32  Ohio  St.  299,  30 
Am.  Rep.  593;  Stale  v.  Nishwitz,  1  Ohio  Dec. 
(Reprint)  370,  8  West  L.  J.  396;  Wing  v.  llib- 
bert,  8  Ohio  Dec.  65. 

South  Carolina. —  Ileyward  v.  Cuthbert,  4 
Desau*.  (S.  Car.)  445. 

7'exat. — Casanovcr  v.  Massengale,  (Tex. 
Civ,  App-  1899)  54  S,  W.  Rep.  317, 


Virginia.  —  Armsttong  v.  Stone,  9  Gratt. 
(Va.)  102. 

West  Virginia.  — State  v.  Reuff,  29  W.  Va. 
751,  6  Am.  St.  Rep.  676;  Trapnell  v.  Conklyn, 
37  VV.  Va.  242,  38  Am.  St.  Rep.  30. 

Wisconsin.  —  Matter  of  Goodenough,  19  Wis. 
274. 

Wyoming.  —  Nugent  v.  Powell,  4  Wyo.  173, 
62  Am.  St.  Rep.  17. 

See  also  the  title  Guardian  and  Ward,  vol. 
15.  p.  23. 

Mother  Entitled  When  Father  under  Sentence  of 
Transportation  for  Felony. —  Ex  p.  Bailey,  6 
Dowl.  311. 

As   to   Custody   of  Bastards,    see    the  title 

Guardian  and  Ward,  vol.  15,  p.  24. 

Mother  Cannot  Assign  Her  Eight  of  Guardian- 
ship.—  See  the  title  Guardian  and  Ward,  vol. 
15,  p.  23,  note.  Nor  can  she,  when  the  cus- 
tody of  children  is  awarded  to  her  in  a  divorce 
proceeding,  by  making  a  testamentary  dispo- 
sition of  them  deprive  the  father  of  their  cus- 
tody where  he  has  not  shown  himself  to  be 
unfit.    Matter  of  Neff,  20  Wash.  652. 

4.  Eight  Forfeited  by  Second  Marriage.  —  See 
the  title  Guardian  and  Ward,  vol.  15,  p.  23, 
note.  See  also  Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  22  Mo.  App.  60;  Matter  of  Good- 
enough,  19  Wis.  274;  ///  re  Scott,  8  Ont.  Pr. 
58. 

Eemarriage  After  Divorce  for  the  Husband's 
Fault  does  not  affect  the  mother's  right  to  re- 
lain  conirol.    Win  slow  v.  State,  92  Ala.  78. 

5.  Eight  Not  Forfeited  by  Second  Marriage.  — ■ 
Leavel  v.  Bettis,  3  Bush  (Ky.)  74;  Armstrong 
v.  Stone,  9  Grail.  (Va.)  102.  See  also  Cotton 
v.  Wolf,  14  Bush.  (Ky.)  238. 

Where  Mother  Is  Testamentary  Guardian.  —  A 
court  of  equity,  in  the  exercise  of  its  discre- 
tion, may  permit  her  to  retain  control  in  spite 
of  a  second  marriage.  Villareal  v.  Mellish,  2 
Swanst.  533,  sub  nom.  Mellish  v.  Dc  Costa,  2 
Atk.  14. 

Mother  Having  Child  in  Custody  Allowed  to 
Eetain  It  as  Against  Testamentary  Guardian.  — 

Foster  v.  Alston,  6  How.  (Miss.)  406. 

Testamentary  Guardian's  Eight  Superior  to 
Mother's.  —  See  the  title  Guardian  and  Ward, 
vol.  15,  p.  23.  See  also  Matter  of  Andrews,  L. 
R.  8  Q.  B.  153.  Contra,  under  New  York 
siatutc,  People  v.  Brugman,  3  N.  Y.  App.  Div. 
155- 

The  Appointmont  of  the  Testamentary  Guardian 
must  be  in  conformity  with  the  statute  and 
valid.  Moore  v.  Christian,  56  Miss.  408,  31 
Am.  Rep.  375;  Slate  v.  Reuff,  29  W.  Va.  751, 
6  Am.  St.  Rep.  676.  See  also  the  title  Guard- 
ian and  Ward,  vol.  15,  pp.  22,  27. 
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proper  parent  or  other  person  to  whom  the  custody  of  the  child  will  be 
granted  is  always  the  welfare  of  the  child.1 

</.  FORFEITURE  OF  RIGHT.  —  The  Father  may  by  his  misconduct  forfeit  his 
right  to  the  child's  custody  and  show  himself  to  be  an  improper  person  to 
be  intrusted  with  its  protection,  maintenance,  and  education.2  Some  cases 
illustrative  nfuh.it  misconduct  or  habits  may  be  sufficient  to  authorize  the 
courts  to  deprive  the  father  of  his  child's  custody,3  as  well  as  some  in  which 


1.  See  the  titles  Divorce,  vol.  9,  p.  867; 
Guardian  and  Ward,  vol.  15,  p.  25,  note  38, 
ami  passim  :  Haueas  Corpus,  vol.  15,  p.  187; 
and  the  following  cases: 

England.  —  In  re  Halliday,  17  Jur.  56: 
Smart  v.  Smart,  (1S92)  A.  C.  425;  In  re  Nevin, 
(1S91)  2  Ch.  299;  Wellesley  v.  Wellesley,  2 
Bligh  N.  S.  124,  31  Rev.  Rep.  15,  affirming  2 
Russ.  1,  1  Dow.  &  CI.  152. 

Canada.  —  Re  Ferguson,  8  Ont.  Pr.  556;  In 
re  Murdock,  9  Ont.  Pr.  132;  Re  Dickson,  12 
Ont.  l'r.  659;  Re  Mathieu,  29  Ont.  546;  Reg. 
t'.  Rcdner,  6  British  Columbia  73;  In  re  Quai 
Shing,  6  British  Columbia  86. 

United  States.  —  U.  S.  v.  Sauvage,  91  Fed. 
Rep.  490;  U.  S.  v.  Green,  3  Mason  (U.  S.)  482. 

Georgia.  —  Townsend  v.  Warren,  99  Ga.  105. 

Hawaii.  —  Matter  of  Brown.  II  Hawaii  679. 

Iowa.  —  Kuhn  v.  Breen,  101  Iowa  665. 

Kansas.  —  Matter  of  Beckwith,  43  Kan.  159; 
In  re  Bort,  25  Kan.  308,  37  Am.  Rep.  255. 

Minnesota. — State  v.  Flint,  63  Minn.  187. 

New  York. — Wilcox  v.  Wilcox,  14  N.  Y. 
575,  affirming  22  Barb.  (N.  Y.)  178;  People  v. 
Trafford,  (Supm.  Ct.  Spec.  T.)  12  N.  Y.  Supp. 
43;  Matter  of  Pray,  (Supm.  Ct.)  60  How.  Pr. 
(N.  Y.)  194. 

North  Carolina.  —  Harris  v.  Harris,  115  N. 
Car.  587,  44  Am.  St.  Rep.  471. 

Ohio.  —  State  v.  Niles,  1 1  Ohio  Dec.  (Reprint) 
248,  25  Cine.  L.  Bui.  327. 

Pennsylvania. — Com.  v.  Perry,  20  Pa.  Co. 
Ct.  245,  7  Pa.  Dist.  240. 

Tennessee.  —  Gardenhire  v.  Hinds,  I  Head 
(Tenn.)  402. 

Virginia.  — Slater  v.  Slater,  90  Va.  845. 

The  Child's  Own  Wishes  are  sometimes  re- 
garded as  of  controlling  force.  See  the  title 
Habeas  Corpus,  vol.  15,  p.  185. 

2.  Father's  Right  to  Custody  Forfeited  by  His 
Unfitness  —  England.  —  Anonymous,  2  Sim.  N. 
S.  54;  Ex  p.  Bailey,  6  Dowl.  311 ;  In  re  Golds- 
worthy,  2  Q.  B.  D.  75;  In  re  Elderton,  25  Ch. 
D.  220;  Warde  v.  Warde,  2  Phil.  786;  Welles- 
ley v.  Beaufort,  2  Russ.  1;  Shelley  v.  West- 
brooke,  Jac.  266;  Creuze  v.  Hunter,  2  Cox 
Ch.  242;  Beaufort  v.  Berty,  1  P.  Wms.  705; 
In  re  Taylor.  4  Ch.  D.  157. 

Canada.  —  Barlow  v.  Kennedy,  17  L.  C.  Jur. 
253;  Matter  of  Leigh,  5  Ont.  Pr.  402 ;  Re  Davis, 
3  Ch.  Chamb.  (Ont.)  277;  Re  Ferguson,  8  Ont. 
Pr.  556. 

Alabama.  — Striplin  v.  Ware,  36  Ala.  87. 

Arkansas.  —  State  v.  Grisby,  38  Ark.  406. 

Florida.  —  See  Marshall  v.  Reams,  32  Fla. 
499,  37  Am.  St.  Rep.  118  (cruelty  by  an  uncle 
in  loco  parentis). 

Georgia.  —  Miller  v.  Wallace,  76  Ga.  479,  2 
Am.  St.  Rep.  48;  Franklin  v.  Carswell,  103  Ga. 
553- 

Illinois. —  Miner  v.  Miner,  11  111.  43. 
Indiana.  —  Young  v.  State,  15  Ind,48o;  State 


v.  Banks,  25  Ind.  495;  Brooke  v.  Logan,  112 
Ind.  183,  2  Am.  St.  Rep.  177. 

Missouri.  —  In  re  Blackburn,  41  Mo.  App. 
622. 

Nebraska.  —  Norval  v.  Zinsmasler,  57  Neb. 
158,  73  Am.  St.  Rep.  500. 

New  Hampshire.  —  State  v.  Richardson,  40 
N.  H.  272;  State  v.  Libbey,  44  N.  H.  321,  82 
Am.  Dec.  223. 

New  Jersey.  —  Richards  v.  Collins,  45  N.  J. 
Eq.  283,  14  Am.  St.  Rep.  726;  State  v.  Baird, 
18  N.  J.  Eq.  194;  English  v.  English,  32  N.  J. 
Eq.  738. 

New  York.  —  People  v.  Chagaray,  18  Wend. 
(N.  Y.)  637;  People  v  Brown,  35  Hun  (N.  Y.) 
324;  People  v.  Olmstead,  27  Barb.  (N.  Y.)  9. 

Ohio.- — Vincent  v.  Vincent,  8  Ohio  Dec.  160, 
6  Ohio  N.  P.  474;  State  v.  Nishwitz,  1  Ohio  Dec. 
(Reprint)  370,  8  West.  L.  J.  396. 

Pennsylvania.  —  Com.  v.  Nutt,  I  Browne 
(Pa.)  143;  Com.  v.  Barney,  4  Brews.  (Pa.)  408; 
Com.  v.  Smith,  1  Brews.  (Pa.)  547;  Com.  v. 
Sage,  160  Pa.  St.  399;  Com.  v.  Devine.  3  Lack. 
Leg.  N.  (Pa.)  202. 

South  Carolina.  —  Williams  v.  Williams,  4 
Desaus.  (S.  Car.)  183;  Ex  p.  Reed,  19  S.  Car. 
604. 

Tennessee.  —  State  v.  Paine,  4  Humph. 
(Tenn.)  523. 

West  Virginia.  —  State  v.  Reuff,  29  W.  Va. 
751,  6  Am.  St.  Rep.  676. 

Wisconsin.  —  Lemmin  v.  Lorfeld,  107  Wis. 
264;  Sheers  a.  Stein,  75  Wis.  44. 

3.  Illustrations  —  Sufficient  Grounds  —  Father 
Rendered  Unfit  by  Inebriety. — In  re  Newton, 
t.1896)  1  Ch.  740;  Re  Dickson,  12  Ont.  Pr.  659; 
Ex  p.  Murphy,  75  Ala.  409;  Cornelius  v.  Cor- 
nelius, 31  Ala.  479;  Bonny  v.  Bonny,  (Ky.  1888) 
9  S.  W.  Rep.  404;  Cocke  v.  Hannum,  39  Miss. 
423;  Van  Billiard  v.  Van  Billiard,  6  Pa.  Co. 
Ct.  333;  Johnston  v.  Johnston,  89  Wis.  416. 

A  father  may,  in  the  court's  discretion,  re- 
gain his  right  by  reforming.  State  v.  Bratton, 
15  Am.  L.  Reg.  N.  S.  359. 

A  reasonable  time  should  elapse  to  show 
the  father's  reformation.  Ex  p.  Murphy,  75 
Ala.  409;  Lally  v.  Fitz  Henry,  85  Iowa  49; 
Com.  v.  Smith,  1  Brews.  (Pa.)  547  (mother). 
See  also  Smart  v.  Smart,  (1892)  A.  C.  425. 

By  Abandonment.  —  Brinster  v.  Compton,  6S 
Ala.  299;  Matter  of  Vance,  92  Cal.  195;  Schroe- 
der  v.  State,  41  Neb.  745;  People  v.  Dewev, 
(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  267;  Stans- 
bury  v.  Bertron,  7  W.  &  S.  (Pa.)  362;  Merritt  v. 
Swimley,  82  Va.  433,  3  Am.  St.  Rep.  115; 
Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St. 
Rep.  17. 

By  Failure  to  Provide  for  Child.  —  Van  Bil- 
liard v.  Van  Billiard,  6  Pa.  Co.  Ct.  333. 

By  Failure  to  Provide  Medical  Attention  for 
Child.  —  Heinemann's  Appeal,  96  Pa.  St.  112, 
42  Am.  Rep.  532. 
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the  facts  were  held  to  be  insufficient  for  such  purpose,1  will  be  found  in  the 
note. 

A  Mother  may  likewise  by  her  misconduct  forfeit  her  right  to  the  custody  of 
her  child.2 

e.  Validity  of  Contract  Transferring  Custody. —  A  contract  for 
the  surrender  of  the  care  and  custody  of  a  child,  made  by  the  father  or  person 
in  loco  parentis,  is  held  to  be  void  as  against  public  policy  and  offers  no  bar  to 
an  attempt  afterwards  to  regain  the  custody  of  the  child  whose  abandonment 
was  contracted  for.3 

4.  Right  to  Child's  Services  and  Earnings  —  a.  General  Rules.  —  It  is 
elementary  that  a  parent  has  a  right  to  the  services  and  earnings  of  his 
minor  child  while  under  his  care  and  protection,  unless  such  right  has  been 
voluntarily  relinquished  by  him.  This  is  based  upon  the  idea  of  compensa- 
tion to  the  parent  for  the  duty  of  maintenance.4 

By  Gross  III  Treatment  and  Cruelty.  —  Whit- 
field v.  Hales,  12  Ves.  Jr.  492;  Reg.  v.  Baxter, 
2  U.  C.  Q.  B.  370. 

By  Exposure  to  Cruelty  and  Gross  Corruption. 
—  Rex  v.  Greenhill,  4  Ad.  &  El.  624,  31  E.  C. 
L.  153. 

House  Improper  for  Daughter' s  Residence.  — 
Snover  v.  Snover,  17  N.  J.  Eq.  85. 

Father  and  Mother  Both  Immoral  Persons.  — 
Com.  v.  Nutt,  1  Browne  (Pa.)  143. 

1.  Grounds  Held  Insufficient  —  Cruelty  of  Step- 
mother Not  Shown  to  Have  Been  Countenanced  by 
Father.  — In  re  Muench,  11  OhioCir.  Dec.  124. 

Cold,  Reserved,  and  Unsympathetic  Nature  of 
Father.  —  Mark  well  v.  Pereles,  95  Wis.  406.  . 

Drinking  Not  Shown  to  Have  Rendered  Father 
Unfit  Custodian  of  Children.  —  Bryan  v.  Bryan, 
34  Ala.  516. 

Father' s  Right  to  Custody  as  Against  Charitable 
Institution. — The  facts  that  the  father  of  a 
minor  child  is  addicted  to  the  excessive  use  of 
intoxicants  and  that  the  mother  is  a  coarse, 
vulgar,  and  pugnacious  woman,  do  not  consti- 
tute sufficient  ground  for  depriving  them  of 
the  society  and  comfort  of  the  child.  Lovell 
v.  House  of  Good  Shepherd,  9  Wash.  419,  43 
Am.  St.  Rep.  839. 

2.  Where  Mother  by  Reason  of  Unfitness  De- 
prived of  Child's  Custody  —  England.  —  In  re 
Besant,  n  Ch.  D.  508. 

Alabama.  —  Striplin  v.  Ware,  36  Ala.  87. 

Florida.  —  Miller  v.  Miller,  38  Fla.  227,  56 
Am.  St.  Rep.  166. 

Georgia.  —  Haire  v.  McCardle,  107  Ga.  775. 

Indiana.  —  Garner  v.  Gordon,  41  Ind.  92. 

Michigan.  —  In  re  Clancy,  108  Mich.  427. 

Nebraska.  —  Norval  v.  Zinsmaster,  57  Nel. 
158,  73  Am.  St.  Rep.  500. 

New  Jersey.  —  Richards  v.  Collins,  45  N.  J. 
Eq.  283,  14  Am.  St.  Rep.  726. 

New  York.  —  People  v.  Landt,  2  Johns.  (N. 
Y.)  375;  Matter  of  Schroeder,  (Supm.  Ct. 
Gen.  T.)  65  How.  Pr.  (N.  Y.)  194;  People  v. 
Olmstead,  27  Barb.  (N.  Y.)  9. 

Pennsylvania. — Com.  v.  Nutt,  I  Browne 
(Pa.)  143;  Com.  v.  Addicks,  2  S.  &  R.  (Pa.)  174; 
Com.  v.  Barney,  4  Brews.  (Pa.)  408;  Com.  v. 
De  Giglio,  6  Phila.  (Pa.)  304,  24  Leg.  Int.  (Pa.) 
157. 

West  Virginia.  —  State  v.  Reuff,  29  W.  Va. 
751,  6  Am.  St.  Rep.  676. 

Mother  Lewd  and  Abandoned  Woman. —  Hunter 
v.  Dowdy,  100  Ga.  644;  Garner  v.  Gordon,  41 
Ind.  92;  Young  p,  State,  15  Ind.  480;  Home 


of  Friendless  v.  Berry,  79  Mo.  App.  566;  In  re 
Diss  Debar,  (Supm.  Ct.  Spec.  T.)  3  N.Y.  Supp. 
667. 

Mother's  Habits  of  Inebriety.  —  Com.  v.  Smith, 

I  Brews.  (Pa.)  547.  See  also  Gishwiler  v. 
Dodez.  4  Ohio  St.  615. 

Wife's  Desertion  of  Family.  —  Tuggle  v.  Tug- 
gle,  97  Ga.  658;  Com.  v.  Briggs,  16  Pick. 
(Mass.)  203;  State  v.  Nishwitz,  1  Ohio  Dec. 
(Reprint)  370,  8  West.  L.  J.  396;  Com.  v.  Davi- 
son, 4  Pa.  Dist.  103;  Matter  of  Leigh,  5  Ont. 
Pr.  402. 

Mother's  Abuse  of  Bastard  Forfeits  Right  to  Its 
Custody. —  Fullilove  v.  Banks,  62  Miss.  11 ; 
People  v.  Landt,  2  Johns.  (N.  Y.)  375;  Hope's 
Petition,  19  R.  I.  486.  See  also  Bustamento  v. 
Analla,  1  N.  Mex.  255. 

Misconduct  After  Divorce  Awarding  Custody  to 
Mother.  —  Haire  v.  McCatdle,  107  Ga.  775.  See 
also  Norval  v.  Zinsmaster,  57  Neb.  158,  73  Am. 
St.  Rep.  500. 

Evidence  Insufficient  to  Establish  Forfeiture".  — 
See  Matter  of  Barre,  5  Redf.  (N.  Y.)  64. 

3.  Agreement  of  Parent  Awarding  Custody 
Revocable  —  England.  —  St.  John  v.  St.  John, 

II  Yes.  Jr.  526;  Villareal  v.  Mellish,  2  Swanst. 
533;  Reg.  v.  Clarke,  7  El.  &  Bl.  186,  90  E.  C. 
L.  186;  In  re  Agar-Ellis,  10  Ch.  D.  49. 

Arkansas.  —  Beller  v.  Jones,  22  Ark.  92. 

Illinois.  —  People  v.  Porter,  23  111.  App.  196. 

Indiana.  —  Brooke  v.  Logan,  112  Ind.  183,  2 
Am.  St.  Rep.  177. 

Iowa.  —  Drumb  v.  Keen,  47  Iowa  435. 

K'ansas.  —  In  re  Bullen,  28  Kan.  781. 

Missouri.  —  Matter  of  Clements,  78  Mo.  352; 
Weir  v.  Marley,  99  Mo.  484. 

New  Hampshire.  —  State  v.  Barrett,  45 
H.  15. 

New  Mexico.  —  Bustamento  v.  Analla,  1 
Mex.  255. 

North  Carolina.  —  Matter  of  Lewis,  88  N. 
Car.  31. 

Pennsylvania.  —  Respublica  v.  Keppele,  2 
Dall.  (Pa.)  197. 

Rhode  Island.  —  Hoxsie  v.  Potter,  16  R.  I.  374. 

'I'exas.  —  Cook  v.  Bybee,  24  Tex.  278. 

Wisconsin.  —  Sheers      Stein,  75  Wis.  44. 

See  also  the  titles  Guardian  and  Ward,  vol. 
15,  p.  23;  Habeas  Corpus,  vol.  15,  p.  183; 
ILLEGAL  Contracts,  vol.  15,  p.  958. 

Contra  —  Agreement  of  Parent  Awarding  Cus- 
tody Irrevocable.  —  James  v.  Cleghorn,  54  Ga.  9. 

4.  Parent's  Right  to  Child's  Service  and  Earn- 
ings—  United  States,  —  Plummer  v.  Webb,  4 
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It  Follows  as  a  Corollary  that  the  parent  is  entitled  to  recover  compensation  for 
the  services  of  the  child  performed  for  another,1  unless,  indeed,  there  has 
been  a  waiver  by  the  parent  with  a  consent  that  the  child  may  act  upon  his 


Mason  (U.  S.)  3S0;  The  Etna,  VVare(U.  S.)  462; 
Steele  v.  Thacher,  Ware  (U.  S.)  qi ;  Roby  v. 
Lyndall.  4  Cranch  (C.  C.)  351;  The  llattie 
Low,  14  Fe.l.  Rep.  880. 

Alabama.  —  Tilley  v.  Harrison,  qi  Ala.  295; 
Godfrey  v.  Hays,  6  Ala.  501,  41  Am.  Dec.  58; 
Stovall  u,  Johnson,  17  Ala.  14. 

/  ansas,  —  St.  Louis,  etc.,  R.  Co,  v.  Waren, 
65  Ark.  ok). 

California,  —  Swartz  v.  Ilazleit,  8  Cal.  118. 

Georgia.  —  Day  v,  Oglesby,  53  Ga.  646. 

Illinois.  —  Barrett  y,  Riley.  42  111.  App.  258; 
Kooser  v.  Housh,  78  111.  App.  98;  Magee  v, 
Magee.  65  111.  255;  Dufield  v.  Cross,  12  111. 
397- 

Indiana,  —  Hollings  worth  v.  Swedenborg,  49 
Ind.  37S,  19  Am.  Rep.  687;  Ohio,  etc.,  R.  Co. 
v.  Tindall,  13  Ind.  366,  74  Am.  Dec.  259;  Jeni- 
son  Graves,  2  Blackf .  (Ind.)  440;  Bu.ndy  v. 
Dodson,  2S  Ind.  295;  Grand  Rapids,  etc.,  R. 
Co.  v.  Showers,  71  Ind,  451;  Rogers  v.  Smith, 
17  Ind.  323,  79  Am.  Dec.  483. 

Iowa.  —  Everett  v.  Sherfey,  1  Iowa  356; 
Darling  v.  Noyes,  32  Iowa  96;  Cain  v.  Devilt, 
8  Iowa  1  if). 

Kentucky.  — Jones  v.  Tevis,  4  Litt.  (Ky.)  25, 
14  Am.  Dec.  98;  Louisville,  etc.,  R.  Co.  v.  Wil- 
lis, 83  Ky.  57,  4  Am.  St.  Rep.  124. 

Maine.  —  Lord  v.  Poor,  23  Me,  569;  Keen  v. 
Sprague,  3  Me.  77;  White  v.  Henry,  24  Me.  531. 

Maryland,  —  Bullett  v,  Worthington,  3  Md. 
Ch.  99. 

Massachusetts, — Clapp  71.  Green,  10  Met, 
(Mass.)  439;  Day  v.  Everett,  7  Mass.  145;  Ben- 
son v.  Remington,  2  Mass.  113;  Dickinson  v. 
Talmage,  138  Mass.  249;  Emery  v.  Kempton, 

2  Gray  (Mass.)  257. 

Michigan,  —  Allen  v.  Allen,  60  Mich.  635, 
Mississippi.  —  Dick  v.  Grissom,  Freem.  (Miss.) 
428. 

Missouri.  —  Dunn  v.  Altman,  50  Mo.  App. 
231;  Sherlock  v.  Kimmell,  75  Mo.  77. 

New  Hampshire.  —  Jenness  v.  Emerson,  15 
N.  II.  486;  Gale  v.  Parrot,  1  N.  H.  28;  Ham- 
mond v.  Corbett,  50  N.  H.  501,  9  Am.  Rep.  288. 

New  Jetsey.  —  Magee  v.  Holland,  27  N.  J,  L, 
86,  72  Am.  Dec.  341;  Brown  v.  Ramsay,  29  N. 
J.  L.  117;  Osborn  v.  Allen,  26  N.  J.  L.  388; 
Campbell  v.  Campbell,  11  N.  J.  Eq.  268. 

New  York.  —  Matter  of  Ryder,  11  Paige  (N. 
Y.)  185,  42  Am.  Dec.  109;  McClurg  p,  McKer- 
cher,  56  Hun  (N.  Y.)  305;  Shute  v.  Dorr,  5 
Wend,  (N.  Y.)  204;  Simpson  v.  Buck,  5  Lans. 
(M.  Y.)337;  Haighi  v.  Wright,  (Supm.  Ct.  Gen. 
T.)  20  How.  Pr.  (N.  Y.)  91;  Letts  v.  Brooks, 
Hill  &  D.  Supp.  (M.  Y.)  36;  Canovar  v.  Cooper, 

3  Barb.  (N.  Y.)  115, 

Ohio. — M'Clintock  v.  Chamberlin,  Wright 
(Ohio)  547;  Bell  v,  Hallenback,  Wright  (Ohio) 
751- 

Pennsylvania.  —  Kauffelt  v.  Moderwell,  21 
Pa.  St.  322. 

Tennessee.  — Cloud  v.  Hamilton,  11  Humph. 
(Tenn.)  104,  53  Am,  Dec.  778. 

Texas.  —  Schuster  v.  L.  Bauman  Jewelry 
Co.,  79  Tex.  179,  23  Am.  St.  Rep.  327. 

Vermont.  —  Stone  v,  Pulsipher,  16  Vt.  428; 
McDonald  v.  Montague,  30  Vt.  357;  Mason  v. 
Hutchins,  32  Vt.  780, 


West  Virginia,  —  Halliday  v.  Miller,  29  W. 
Va.  424,  6  Am.  St.  Rep,  653;  Trapnell  v. 
Conklyn,  37  W.  Va.  242.  38  Am.  St.  Rep.  30. 

Oharaoter  of  Servioe  May  Be  Shown. —  In  an 
action  by  Ihe  father  on  the  common  counts  for 
the  services  of  his  minor  son  the  defendant 
may  offer  evidence  of  the  dishonest  and  crimi- 
nal behavior  of  the  son,  not,  indeed,  for  the 
purpose  of  setting  off  the  damages  against  the 
claim  for  wages,  but  to  show  the  circum- 
stances of  the  service,  and  that  it  was  not 
merely  worthless,  but  positively  injurious. 
Schoenberg  v.  Voigl,  36  Mich.  310.  See  also 
Williams  v.  Williams,  132  Mass.  304. 

1.  Parent's  Right  to  Recover  Wages  —  United 
States.  —  Plummer  v.  Webb,  4  Mason  (U.  S.) 
380;  The  L.  B.  Snow,  15  Fed.  Rep.  282. 

Alabama.  —  Tilley  v.  Harrison,  91  Ala.  295. 
See  also  Jones  v.  Buckley,  19  Ala.  604, 

Illinois.  —  Kooser  v.  Housh,  78  III.  App.  98; 
Barrett  z.  Riley,  42  111.  App.  258;  Dufield  v. 
Cross,  12  111.  397. 

Indiana.  —  Bundy  v.  Dodson,  28  Ind.  295. 

Iowa.  —  Everett  v.  Sherfey,  1  Iowa  356; 
Darling  v.  Noyes,  32  Iowa  96;  Cain  v.  Devitt, 
8  Iowa  116. 

Maine.  — ■  Keen  v.  Sprague,  3  Me.  77;  White 
v.  Henry,  24  Me.  531. 

New  Hampshire.  —  Huntoon  v.  Hazelton, 
20  N.  H.  388. 

Massachusetts,  —  Clapp  v.  Green,  10  Met. 
(Mass.)  439;  Banks  v.  Conant,  14  Allen  (Mass.) 
497;  Day  v.  Everett,  7  Mass.  145;  Benson  v. 
Remington,  2  Mass.  113;  Weeks  v.  Holmes,  12 
Cush.  (Mass.)  215;  Adams  t.  Woonsocket  Co., 
11  Met.  (Mass.)  327;  Bishop  v.  Shepherd,  33 
Pick.  (Mass.)  492. 

Missouri.  —  Dunn  v.  Altman,  50  Mo.  App. 
231;  Sherlock  v.  Kimmell,  75  Mo.  77. 

New  Hampshire. — Gale  v.  Parrot,  I  N.  H. 
28;  Hammond  v.  Corbeit,  50  N.  H.  501,  9  Am. 
Rep.  288. 

New  Jersey.  —  Brown  v.  Ramsay,  29  N.  J.  L, 
117;  Collett  v.  Smith,  12  N.  J.  L.  125, 

New  York.  —  McClurg  v.  McKercher,  56 
Hun  (N.  Y.)  305;  Shute  v.  Dorr,  5  Wend.  (N. 
Y.)  204;  Simpson  v.  Buck,  5  Lans.  (N.  Y.^  337; 
Haight  v.  Wright,  (Supm.  Ct,  Gen.  T.)  20  How. 
Pr.  (N.  Y.)  91;  Letts  v.  Brooks,  Hill  &  D. 
Supp.  (N.  V.)  36. 

Tennessee.  —  Cloud  v.  Hamilton,  11  Humph. 
(Tenn.)  104,  53  Am.  Dec.  778. 

Vermont.  —  Mason  v.  Hutchins,  32  Vt.  780; 
Cahill  v.  Patterson,  30  Vt.  592;  Rogers  v. 
Steele,  24  Vt.  513, 

Absconding  Son  —  Deduction  of  Value  of  Support. 
—  But  if  the  son  absconds  from  his  father's 
residence  and  enters  the  service  of  another 
who  furnishes  support  to  him,  the  expense  of 
such  support  must  be  deducted  from  the  sum 
that  the  father  is  entitled  to  recover,  Huntoon 
v.  Hazelton,  20  N.  H.  388. 

When  Son's  Contract  Not  Adopted  —  Time  De- 
voted to  Service.  —  When  the  contract  of  hire  is 
made  without  the  consent  of  the  father,  he  may 
recover  whatever  is  due  under  it  or  repudiate 
it  and  claim  the  value  of  his  son's  services. 
If  he  adopts  the  latter  alternative  and  it  ap- 
pears that  the  employer  has  permitted  the  son 
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own  agreement,1  or  an  express  agreement  with  the  child  by  the  terms  of 
which  the  parent  relinquishes  his  right  to  the  child's  services  and  the  latter  is 
authorized  to  contract  and  work  for  another  in  his  own  name  and  receive  the 
wages  for  his  own  use.3    A  waiver  frequently  occurs  by  reason  of  the  parent's 


to  use  a  part  of  his  time  for  his  own  purposes, 
the  recovery  is  limited  to  the  value  of  the  son's 
entire  time  less  the  value  of  the  privilege  so 
accorded  to  him.  Sherlock  j.  Kimmell,  75 
Mo.  77. 

Settlement  Made  with  Minor  under  Duress.  — 

In  Keen  v.  Sprague,  3  Me.  77,  it  appeared  that 
a  minor,  at  a  great  distance  from  his  father, 
entered  into  a  contract  of  labor  for  another, 
which  he  performed,  and  the  party  afterwards 
refused  payment,  insisting  that  he  acted  only 
as  the  agent  of  a  third  person,  with  whom  the 
minor  was  induced,  by  his  own  destitute  situ- 
ation, to  settle,  taking  his  negotiable  note 
payable  at  a  distant  day  for  the  balance  due. 
It  was  held  that  the  father  was  not  concluded 
by  these  proceedings,  but  might  instantly 
maintain  an  action  for  the  wages  of  the  son, 
against  the  party  wiih  whom  he  originally  con- 
tracted. 

Contract  of  Minor  and  Employer  Cannot  Super- 
sede That  of  Father.  —  Where  the  father  hires 
out  his  minor  son  for  a  stipulated  sum,  the 
employer  cannot  make  a  new  contract  wiih  the 
minor  which  will  have  the  effect  of  supersed- 
ing the  first  one.  Such  a  contract  is  entirely 
unauthorized  so  far  as  the  rights  of  the  father 
are  concerned.  McDonald  v.  Montague,  30 
Vt.  357- 

Desertion  from  Ship  by  Son  After  Becoming  of 

Age.  —  By  contract,  the  father  of  a  seventeen- 
year-old  boy  shipped  him  on  a  whaling  voyage. 
Shortly  after  attaining  his  majority,  the  son 
deserted.  In  an  action  by  the  father  on  the 
contract  it  was  held  that  the  desertion  did  not 
forfeit  the  son's  wages  during  his  minority, 
which  were  due  to  the  father,  and  that  this 
right  could  not  be  affected  by  any  act  of  the 
son  after  the  parental  authority  terminated. 
Coffin  v.  Shaw,  3  Ware  (U.  S.)  82,  5  Fed.  Cas. 
No.  2,952. 

That  a  Part  of  the  Son's  Duties  Is  the  Illegal 
8ale  of  Liquor  is  no  defense  to  an  action  by  the 
father,  where  he  did  not  know  of  such  services. 
Emery  v.  Kempton,  2  Gray  (Mass.)  257. 

New  York  Statute  Requiring  Notification  by 
Parent  to  Employer.  —  By  the  New  York  statute 
(Laws  1850,  c.  266,  §  1),  providing  for  thirty 
days'  notification  by  a  parent  of  a  minor  child 
to  the  Iatter's  employer,  "  it  was  not  the  pur- 
pose of  the  legislature  to  prevent  the  parent 
from  collecting  any  wages  if  he  failed  to  give 
notice  within  the  time  specified.  Subsequent 
notice  would  enable  the  parent  to  collect  the 
infant's  future  earnings,  but  would  not  affect 
prior  payments."  McClurg  v.  McKercher,  56 
Hun  (N.  Y.)  305. 

1.  When  Child  Authorized  to  Contract  for  and 
Collect  Wages  —  Alabama.  —  Benziger  7/.  Miller, 
50  Ala.  206. 

Arkansas.  —  Little  Rock,  etc.,  R.  Co.  v 
Wilson,  66  Ark.  414. 

Connecticut.  —  Smith  v.  Smith,  30  Conn.  in. 

Indiana.  —  Haugh,  etc.,  Iron  Works  v. 
Duncan,  2  Ind.  App.  264. 

Iowa.  —  Nixon  v.  Spencer,  16  Iowa  214. 

Maine.  —  Boynton  v.  Clay,  58  Me,  236. 
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Massachusetts.  —  Mclntyre  v.  Fuller,  2  Allen 
(Mass.)  345;  Whiting  v.  Earle,  3  Pick.  (Mass.) 
201,  15  Am.  Dec.  207;  Vent  v.  Osgood,  19  Pick. 
(Mass.)  572;  Wodell  v.  Coggeshall,  2  Met. 
(Mass.)  89,  35  Am.  Dec.  391. 

Mississippi.  —  Dick  v.  Grissom,  Freem. 
(Miss.)  428. 

New  Hampshire.  —  Gale  v.  Parrot,  I  N.  H.  28. 

New  Jersey.  —  Campbell  v.  Campbell,  II  N. 
J.  Eq.  268. 

New  York,  —  Canover  v.  Cooper,  3  Barb. 
(N.  Y.)  115. 

Tennessee.  —  Cloud  v.  Hamilton,  n  Humph. 
(Tenn.)  104,  53  Am.  Dec.  778. 

Vermont.  —  Atkins  v.  Sherbino,  58  Vt.  248; 
Perlinau  v.  Phelps,  25  Vt.  478. 

In  Kansas  City,  etc.,  R.  Co.  v.  Moon,  66  Ark. 
409,  the  court  said:  "  It  appears  from  the 
evidence  that  the  plaintiff's  father  knowingly 
permitted  him  to  collect  his  wages,  and  though 
he  was  a  minor,  and  his  father  was  entitled 
strictly  to  collect  his  wages,  he  waived  this 
right,  no  doubt  commendably,  10  encourage 
his  son.  He  was  not  bound  to  collect  or  re- 
fuse his  son  the  right  to  do  so." 

In  Winn  v.  Sprague,  35  Vt.  243,  the  plaintiff 
hired  out  his  minor  son  to  the  defendant,  and 
while  he  was  at  work  the  plaintiff  said  to  the 
defendant  that  he,  the  plaintiff,  should  let  his 
son  have  half  his  wages;  but  he  never  gave  to 
the  defendant  any  express  authority  to  pay  the 
wages  to  the  son.  There  was  held  to  be  no 
implied  authority  to  pay  the  wages  to  the  boy 
himself. 

2.  Express  Agreement  Relinquishing  Right  to 
Child's  Services  and  Earnings — Connecticut. — 
M  orse  v.  Wei  ton,  6  Conn.  547. 

16  Am.  Dec.  73. 

Massachusetts.  —  Corey  v.  Corey,  19  Pick. 
(Mass.)  29,  31  Am.  Dec.  117. 

New  Jersey. — -Campbell  v.  Campbell,  11  N. 
J.  Eq.  268. 

New  York.  —  Shute  v.  Dorr,  5  Wend.  (N.  Y.) 
205. 

Pennsylvania.  —  U.  S.  v.  Merlz,  2  Watts  (Pa.) 
406. 

Tennessee.  —  Tennessee  Mfg.  Co.  v.  James, 
91  Tenn.  154,  30  Am.  St.  Rep.  865. 

Vermont.  —  Tillotson  v.  McCrillis,  1 1  Vt.  477 ; 
Chase  v.  Smith,  5  Vt.  556. 

Wisconsin.  —  Monoghan  v.  School  Dist.  No. 
I,  38  Wis.  100. 

Specific  Agreement  Held  Insufficient.  —  An 
agreement  between  father  and  son  that  the 
former  will  relinquish  the  right  to  the  services 
of  the  latter  during  minority,  in  consideration 
of  a  fixed  annual  sum,  reserving  a  claim  on 
his  wages  for  such  sum  and  the  right  to  treat 
the  agreement  as  void  in  case  of  nonpayment, 
and  also  to  have  the  custody  and  control  of  the 
son  during  minority,  so  as  to  see  that  he  shall 
ge'  his  salary  from  his  employer,  is  not  an 
agreement  of  emancipation  which  divests  the 
father  of  his  right  to  sue  for  and  collect  the 
son's  wages.  Mason  v.  Hutchins,  32  Vt.  780. 
See  infra,  this  title,  Emancipation. 

So  an  agreement  between  father  and  son 
that  the  son  may  for  a  designated  sum  buy  his 
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neglect  or  refusal  to  supply  the  child  with  a  home,  whereby  he  is  forced  to 
earn  his  own  living."  In  the  above  cases,  of  course,  there  can  be  no  recovery 
by  the  parent  *  or  successful  attack  by  his  creditors.3 

b.  RIGHT  OF  MO  ["HER.  —  Many  of  the  cases  speak  of  "  parents  "  without 
distinction  or  preference,  although  the  facts  did  not  require  any  reference  to 
the  duties  and  rights  of  the  mother.  It  is  difficult  to  imagine  any  grounds 
on  w  hich  the  right  of  the  father  in  this  regard  can  be  placed  which  do  not 
appl)  with  at  least  equal  force  in  support  of  the  right  of  the  widowed  mother, 
and  to  this  effect  is  conceived  to  be  the  weight  of  authority.4  Some  cases, 
however,  deny  the  mother's  right  entirely,5  while  others  attach  qualifications 
thereto.6 

Remarriage.  —  It  would  seem  that  where  the  mother  marries  again  she  is  not 


time  for  the  remainder  of  his  minority  is  in- 
sufficient, where  such  sum  has  not  been  paid, 
to  prevent  recovery  by  the  father  from  the 
son's  employer  for  the  services  performed  by 
the  son  for  him  under  a  contract  made  without 
the  father's  knowledge.  Cahill  v.  Patterson, 
30  Vt.  592. 

Wages  to  Be  Paid  to  Child  as  Part  of  Contract. 

—  Where  the  parent,  in  contracting  for  the 
services  of  her  minor  child,  agreed  thai  the 
wages  were  to  be  paid  to  the  child,  it  was 
held  that  the  right  of  action  to  recover  wages 
was  in  the  child  and  not  in  the  parent.  Snedi- 
ker  v.  Everingham,  27  N.  J.  L.  143.  See  also 
Shute  v.  Dorr,  5  Wend.  (N.  Y.)  204.  And  see 
the  title  Contracts,  vol.  7,  p.  rb4. 

1.  Neglect  or  Refusal  to  Furnish  Child  with 
Home  and  Maintenance.  —  Farrell  v.  Farrell,  3 
Houst.  (Del.)  633;  Wodell  v.  Coggeshall,  2 
Met.  (Mass.)  89,  35  Am.  Dec.  391;  Dodge 
v.  Favor,  15  Gray  (Mass.)  82 ;  Dick  v.  Grissom, 
Freem.  (Miss.)  428;  Campbell  v.  Campbell,  11 
N.  J.  Eq.  268. 

2.  Dodge  v.  Favor,  15  Gray  (Mass.)  82; 
Monaghan  v.  School  Dist.  No.  I,  38  Wis.  100; 
Wambold  v.  Vick,  50  Wis.  456.  And  see  cases 
previously  cited. 

3.  See  infra,  this  title,  Emancipation  —  Wages 
of  Emancipated  Child  —  Rights  of  Parent' s 
Creditors. 

4.  Right  of  Widowed  Mother  in  Child's  Services, 
Etc.  —  Alabama. — See  Jones  v.  Buckley,  19 
Ala.  604. 

Connecticut. —  Matthewson  v.  Perry,  37  Conn. 
435.  9  Am.  Rep.  339.  Compare  Burk  v.  Phips, 
1  Root  (Conn.)  487.  Of  this  case  the  court  in 
the  case  just  cited  said:  "A  case  so  meagrely 
reported  is  entiiled  to  little  weight." 

Georgia.  —  See  Day  v.  Oglesby,  53  Ga.  646. 

Illinois.  —  Dufield  v.  Cross,  12  III.  397. 

Iowa.  —  Cain  v.  Devitt,  8  Iowa  116. 

Kentucky.  — Graham  v.  Kinder,  11  B.  Mon. 
(Ky.)  60. 

Maryland.  —  See  State  v.  Baltimore,  etc.,  R. 
Co.,  24  Md.  84,  87  Am.  Dec.  600. 

Massachusetts.  —  Clapp  v.  Green,  10  Met. 
(Mass.)  439.  See  also  Nightingale  v.  Withing- 
ton,  15  Mass.  274,  8  Am.  Dec.  101:  Dedham  v. 
Natick,  16  Mass.  135;  Gleason  v.  Boston,  144 
Mass.  25. 

Missouri.  —  See  Guion  v.  Guion,  16  Mo.  52, 
57  Am.  Dec.  223. 

New  Hampshire.  —  Hammond  v.  Corbetl,  50 
N.  H.  501.  9  Am.  Rep.  288. 

New  York.  —  Simpson  v.  Buck,  5  Lans.  (N. 
Y.)  337;  Furman  v.  Van  Sise,  56  N.  Y.  435,  15 
Am.  Rep.  441.    See  also  Matter  of  Ryder,  11 


Paige  (N.  Y.)  185,  42  Am.  Dec.  109.  Compare 
E.  B.  v.  E.  C.  B.,  28  Barb.  (N.  Y.)  299;  Baitley 
v.  Richtmyer,  4  N.  Y.  38,  53  Am.  Dec.  338. 

South  Carolina.  —  Valentine  v.  Bladen,  Harp. 
L.  (S.  Car.)  9. 

Vermont.  —  Ballard  v.  St.  Albans  Advertiser 
Co.,  52  Vt.  325. 

In  Gray  v.  Durland,  50  Barb.  (N.  Y.)  100, 
Miller,  J.,  entertained  no  doubt  as  to  the 
mother's  right.  But  on  appeal  (51  N.  Y.  429), 
although  the  judgment  was  affirmed,  the  court 
said  that  the  question  was  "  not  free  from 
doubt,  and  I  am  not  prepared  to  express  an 
opinion  upon  it."  The  court  held,  however, 
that  the  mother  had  such  claim  to  the  child's 
services  when  actually  in  her  service  as  gives 
a  right  of  action  against  another  who  renders 
the  child  incapable  of  performing  them. 

A  New  York  case  goes  to  the  extent  of  hold- 
ing that  the  fact  that  the  minor  is  not  de- 
pendent upon  his  mother  for  support,  but  con- 
tributes to  her  support,  does  not  affect  her 
rights.  Simpson  v.  Buck,  5  Lans.  (N.  Y.)  337. 
But  see  the  next  note  but  one,  infra. 

Where  in  a  Garnishment  Proceeding  Against  the 
Employer  the  mother  interpleads  tor  the  wages, 
but  fails  to  prosecute  her  interplea,  and  the 
wages,  under  order,  are  paid  into  court,  the 
minor  cannot  in  an  action  therefor  recover 
the  wages  from  the  employer.  Dooley  v. 
Missouri  Pac.  R.  Co.,  45  Mo.  App.  309. 

5.  This  was  the  rule  of  the  English  common 
law,  I  Black.  Com.  453,  and  was  adopted  in 
Pennsylvania.  Fairmount,  etc..  Pass.  R.  Co. 
v.  Stutler,  54  Pa.  St.  375,  93  Am.  Dec.  714; 
Com.  v.  Murray,  4  Binn.  (Pa.)  487,  5  Am.  Dec. 
412.  See  also  Morris  v.  Low,  4  Stew.  &  P. 
(Ala.)  123. 

The  Modification  of  the  Common-law  Rule  as  to 

custody  and  control  of  minor  children,  as  con- 
tained in  the  Pennsylvania  Act  of  1855,  P.  L. 
430,  which  provides  that  in  case  of  the  father's 
neglect  or  refusal  of  support  the  mother  shall 
succeed  to  his  rights  and  duties  in  case  she 
affords  the  children  a  good  example,  does  not 
empower  the  mother  to  place  her  children  at 
employment  and  receive  their  wages  unless 
she  is  a  woman  who  affords  them  a  good 
example,  and  is  of  suitable  character  to  be 
intrusted  with  their  charge.  Eustice  v. 
Plymouth  Coal  Co.,  120  Pa.  St.  299. 

6.  Thus,  some  cases  hold  that  the  mother  is 
so  entitled  only  so  long  as  the  child  remains  a 
member  of  her  family  and  is  being  provided 
for  by  her.  Hollingsworth  v.  Swedenborg,  49 
Ind.  379,  19  Am.  Rep.  687;  Harford  County  v. 
Hamilton,  60  Md.  340,  45  Am.  Rep.  739;  Whlte- 
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entitled  to  the  services  and  wages  of  the  minor  children  of  a  former  marriage, 
earned  after  her  marriage.1 

c.  Proof  of  Legitimacy.  —  It  has  been  held  in  one  case  that  in  an 
action  by  a  father  for  labor  and  services  performed  by  his  minor  child  for 
another,  he  need  not  prove  the  legitimacy  of  his  child  by  a  marriage  with  its 
mother  previous  to  the  child's  birth,  although  the  answer  by  its  denials  raises 
such  issue;2  but  the  contrary  was  decided  in  another  case  in  the  same  state.3 

d.  Right  of  Person  in  Loco  Parentis  —  Grandfather.  —  If  a  person 
other  than  the  parents  of  the  child's  is  entitled  to  its  legal  custody,  as,  for 
instance,  a  grandfather  to  whom  its  care  and  custody  have  been  transferred  in 
consideration  of  support,  etc.,  of  the  child,  he  may  maintain  an  action  against 
any  one  interfering  with  the  earning  capacity  of  the  child,  though  that  person 
be  the  child's  parent.4 

An  Adoptive  Parent,  it  is  held,  is  entitled  to  the  child's  services  and  earnings 
as  against  all  other  persons,  unless  it  may  be  the  true  parents  when  they  have 
not  consented  to  the  adoption.5 

A  stepfather's  right  to  the  services  of  his  wife's  minor  children  is  said  to  be 
coextensive  only  with  the  expenses  by  him  incurred  in  their  maintenance.6 

e.  Rights  of  Parent's  Creditors.  —  Where  there  has  been  no  emanci- 
pation, the  son's  earnings  belong  to  the  father,  and  the  creditors  of  the  latter 
have  the  same  right  to  look  to  them,  or  to  the  property  in  which  they  are 
invested,  as  to  any  other  effects  of  the  debtor.7 

5.  Rights  as  to  Property  of  Child  —  a.  Scope  of  Treatment. — Under 
another  title  in  this  work,  the  rights  of  parents  or  other  natural  guardians  as 
to  the  property,  real  or  personal,  of  minors  is  treated  at  length.8  It  is  there- 
fore unnecessary  to  repeat  here  at  large  matter  of  identical  import.  In  view, 
however,  of  the  fact  that  it  is  necessary  to  treat  herein  of  that  class  of  prop- 
erty which,  though  nominally  a  child's,  is  legally  the  parent's,  it  is  deemed 


head  v.  St.  Louis,  etc.,  R.  Co.,  22  Mo.  App.  67. 
See  also  Ohio,  etc.,  R.  Co.  v.  Tindall,  13  Ind. 
366,  74  Am.  Dec.  259;  Hays  v.  Seward,  24  Ind. 
352. 

And  in  Pray  v.  Gorham,  31  Me.  240,  Shepley, 
C.  J.,  said :  "  If  it  be  intended  to  declare  that 
the  mother,  after  the  death  of  the  father,  is 
entitled  to  the  earnings  of  a  minor  child  in  the 
same  manner  as  the  father  while  alive  was 
eniitled  to  them,  the  position  cannot  be  sus- 
lained." 

Again,  Chancellor  Williamson,  in  Campbell 
v.  Campbell,  11  N.  J.  Eq.  268,  after  recogniz- 
ing the  rule  to  be  as  slated  in  the  text,  said: 
"  This  is  a  general  principle,  but  may  be 
rendered  inapplicable  from  various  circum- 
stances." 

And  in  Osborn  71.  Allen,  26  N.  J.  L.  388,  it 
was  held  that  a  mother  who  is  the  head  of 
the  family,  and  whose  minor  son  resides  with 
her  and  submits  to  her  control,  may  contract 
with  a  third  person  for  his  services  and  recover 
therefor. 

Lastly,  in  Jenness  v.  Emerson,  15  N.  H.  491, 
it  was  said  that  "  the  mother  has  no  right  or 
claim  to  the  services  of  a  minor  child  in  a  case 
where  she  is  not  bound  and  liable  for  its 
support."  Here  it  was  held  that  an  insane 
mother  who  is  herself  a  pauper,  being  under 
no  moral  or  legal  obligation  to  support  the 
child,  is  not  entitled  to  its  earnings. 

1.  Hollingsworth  v.  Swedenborg,  49  Ind. 
383,  19  Am.  Rep.  687. 

2.  Proof  of  Legitimacy. —  Haight  v.  Wright, 
(Supm.  Ct.  Gen.  T.)  20  I  low.  Pr.  (N.  Y.)  91. 


3.  Armstrong  v.  McDonald,  10  Barb.  (N.  Y.) 
300. 

4.  Grandparent.  —  Clark  v.  Bayer,  32  Ohio 
St.  299,  30  Am.  Rep.  593. 

5.  Tilley  v.  Harrison,  91  Ala.  295;  Cofer  v. 
Scroggins,  98  Ala.  342,  39  Am.  St.  Rep.  54. 

6.  Whitehead  v.  Si.  Louis,  etc.,  R.  Co.,  32 
Mo.  App.  60. 

In  Stone  v.  Pulsipher,  16  Vt.  428,  it  was 
held  that  the  rights  of  a  stepfather  arc  the 
same  as  those  of  the  father,  where  he  has  the 
cate  and  custody  of  the  child;  that  he  may 
claim  and  recover  for  the  child's  services 
while  it  is  thus  under  his  care  although  he  has 
never  been  appointed  its  guardian. 

Where  he  has  not  the  care  and  custody  of 
the  minor,  however,  the  minor  is  entitled  to 
his  earnings  in  the  service  of  a  thiid  person, 
and  the  stepfather  cannot  maintain  an  action 
therefor.  Freto  v.  Brown,  4  Mass.  675.  See 
also  St.  George  v.  Deer  Isle,  3  Me.  392. 

7.  Son's  Earnings  Charged  with  Father's  Dchts. 
—  Bullett  v.  Worthinglon,  3  Md.  Ch.  99;  Bell 
v.  Hallenback,  Wright  (Ohio)  751;  Schuster  v. 
L.  Bauman  Jewelry  Co.,  79  Tex.  179,  23  Am. 
St.  Rep.  327.  See  also  the  title  FRAUDULENT 
Sai.es  and  Conveyances,  vol.  14,  p.  261. 

And  of  course  it  makes  no  difference  that 
the  title  to  the  property  in  which  the  child's 
earnings  may  be  invested  is  taken  in  the 
child's  name.  Winchester  v.  Reid,  8  Jones 
L.  (53  N.  Car.)  377;  Worth  v.  York,  13  Ired.  L. 
(35  N.  Car.)  206. 

8.  See  the  title  Guardian  and  Child,  vol. 
15,  p.  26  el  seq. 
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expedienl  to  restate  the  general  rules,  without  extended  citation  of  authority, 
in  order  that  the  limitations  of  the  rights  of  the  parent  to  dispose  of  property 
belonging  to  the  child  will  more  clearly  appear. 

b.  Property  over  Which  Parent  Has  No  Control.  —  The  parent  as 
natural  guardian  has  a  general  right  to  or  control  over  the  person  only  of  the 
ward.  rhus,  generally,  it  may  be  said  that  he  is  without  authority  to  collect 
and  discharge  or  compromise  claims  due  to  the  ward  ;  to  make  any  contract 
in  regard  to  his  estate;  to  lease  or  take  any  proceedings  to  sell  his  land;  to 
sell  personal  property  owned  by  the  minor;  or  to  bring  any  suit  in  reference 
to  his  estate,  except  in  those  jurisdictions  where  he  is  authorized  by  statute 
to  do  so. 1 

c.  Property  over  Which  Parent  Has  Control.  —  The  right  of  prop- 
erty  and  possession  in  clothing  and  the  like  furnished  by  a  parent  to  his  minor 
child  in  the  way  of  support  remains  in  the  parent,  who  may  recover  for  the 
loss  or  destruction  thereof.2 

6.  Right  to  Recover  for  Injury  to  Child  —  a.  Rule  Stated.  —  The  parent 
ol  a  minor  child  who  is  injured  by  the  wrongful  or  negligent  act  of  another 
cannot  recover  for  tin-  injury  as  such,  because  that  right  of  action  belongs  to 
the  child.3  The  parent  may,  however,  recover  for  any  loss  sustained  by  him 
in  consequence  of  the  injury  to  the  child.4    The  right  of  action  in  such  cases 


1.  Parent  Without  Right  to  Child's  Property.  — 

See  the  title  Guardian  and  Ward,  vol.  15,  p. 
26  et  set;.,  and  see  the  following  additional 
cases:  Linton  v.  Walker,  8  Fla.  144,  71  Am. 
Dec.  105;  Wilson  v.  Wright,  Dudley  (Ga.)  102; 
Farmer  v.  McDonald,  59  Ga.  509;  Pyle  v. 
Cravens,  4  Litt.  (Ky.)  17;  Grilling  v.  Hopkins, 
Walk.  (Miss.)  49;  Clark  v.  Smith,  13  S.  Car. 
585;  Keeler  v.  Fassett,  21  Vt.  539,  52  Am. 
Dec.  71. 

Payment  of  Legacy  to  Infant's  Father  Is  Not 
Payment  to  Infant.  —  Capal  v.  M'Millan,  8  Port. 
(Ala.)  198;  Lang  v.  Pettus,  11  Ala.  37.  And 
see  the  title  Legacies  and  Devises,  vol.  18, 
p.  791. 

2.  Articles  Furnished  for  Support.  —  Parmelee 
v.  Smith,  2r  111.  620;  Wheeler  v.  St.  Joseph, 
etc.,  R.  Co.,  31  Kan.  640;  Dickinson  v.  Win- 
chester, 4  Cush.  (Mass.)  114,  50  Am.  Dec.  760; 
Prentice  v.  Decker,  49  Barb.  (N.  Y.)  21;  Burke 
v.  Louisville,  etc.,  R.  Co.,  7  Heisk.  (Tenn.) 
451,  19  Am.  Rep.  618. 

In  Dickinson  v.  Winchester,  4  Cush.  (Mass.) 
114,  50  Am.  Dec.  760,  where  a  sum  of  money 
was  furnished  to  a  minor  child  by  his  father 
without  specific  instructions  as  to  its  use,  and 
the  child  bought  clothing  with  the  money,  it 
was  held  that  such  clothing  was  not  the  prop- 
erty of  the  father,  and  he  could  not  recover 
damages  for  its  loss. 

Recovery  of  Money  Furnished  to  Buy  Clothing. 

—  Burnham  v.  Holl,  14  N.  H.  367. 
Recovery  of  Money  Furnished  to  Defray  Travel- 
ing and  College  Expenses,  —  Epps  v.  Hinds,  27 
Miss.  657,  61  Am.  Dec.  528. 

3.  Right  of  Minor  Child  to  Recover  for  Personal 
Injuries. —  Pratt  Coal,  etc.,  Co.  v.  Brawley,  83 
Ala.  371,  3  Am.  St.  Rep.  751;  Durkee  v. 
Central  Pac.  R.  Co.,  56  Cal.  388.  38  Am.  Rep. 
5q;  Wilton  v.  Middlesex  R.  Co  ,  125  Mass.  130; 
Whitney  v.  Hitchcock,  4  Den.  (N.  Y.)  461; 
Hearst  v.  Sybert,  Cheves  L.  (S.  Car.)  177. 

4.  Parent's  Right  to  Recover  for  Injury  to  Child 

—  England.  —  Hall  v.  Hollander,  4  B.  &  C. 
660,  10  E.  C.  L.  436;  Brown  v.  Jones,  Peake 
N.  P.  (ed.  1795)  233,  1  Esp.  217;  Evans  v. 


Walton,  L.  R.  2  C.  P.  615;  Dixon  v.  Bell,  5  M. 
&  S.  198;  Flemmington  v.  Smithers,  2  C.  &  P. 
292,  12  E.  C.  L.  131. 

Canada.  —  Neill  v.  Taylor,  15  L.  C.  Rep.  102; 
Bouchard  v.  Charette,  10  Montreal  Leg.  N. 
186. 

United  States.  —  Union  Pac.  R.  Co.  v.  Fort, 
17  Wall  (U.  S.)  553;  Netherland-American 
Steam  Nav.  Co.  v.  Hollander,  59  Fed.  Rep. 
417,  20  U.  S.  App.  225.  See  also  Sullivan  v. 
Union  Pac.  R.  Co.,  3  Dill.  (U.  S.)  334;  Pium- 
mer  v.  Webb,  Ware  (U.  S.)  75. 

Alabama.  —  Durden  v.  Barnett.  7  Ala.  169; 
McNamara  v.  Logan,  100  Ala.  187;  Pratt 
Coal,  etc.,  Co.  v.  Brawley,  83  Ala.  371,  3  Am. 
St.  Rep.  751;  South,  etc.,  Alabama  R.  Co.  v. 
Donovan,  84  Ala.  141 ;  Marbury  Lumber  Co. 
v.  Westbrook,  121  Ala.  179. 

California.  —  Sykes  v.  Lawlor,  49  Cal.  236; 
Karr  v.  Parks,  44  Cal.  46;  Durkee  v.  Central 
Pac.  R.  Co.,  56  Cal.  388,  38  Am.  Rep.  59. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Jones,  21 
Colo.  340. 

Connecticut.  —  Arnold  v.  Norton,  25  Conn.  92. 
Delaware.  —  Hammer    v.    Pierce,   5  Harr. 
(Del.)  171. 

Georgia.  —  Augusta  Factory  v.  Barnes,  72 
Ga.  217,  S3  Am.  Rep.  838;  Central  R.,  etc., 
Co.  v.  Brinson,  64  Ga.  475;  Savannah,  etc.,  R. 
Co.  v.  Smith,  93  Ga.  742.  See  also  Shields  v. 
Yonge,  15  Ga.  349,  60  Am.  Dec.  698. 

Illinois.  —  Kerr  v.  Forgue,  54  111.  482,  5  Am. 
Rep.  146;  Pierce  v.  Millay,  62  111.  133. 

Indiana. —  Rogers  v.  Smith,  17  lnd.  323,  79 
Am.  Dec.  483;  Binford  v.  Johnston,  82  lnd. 
426,  42  Am.  Rep.  508. 

Indian  Territory.  —  Adams  Hotel  Co.  v. 
Cobb,  (Indian  Ter.  1899)  53  S.  W.  Rep.  478. 

Kansas.  —  Sawyer  v.  Sauer,  10  Kan.  519. 

Kentucky.  —  Trimble  v.  Spiller,  7  T.  B.  Mon. 
(Ky.)  394,  18  Am.  Dec.  189:  Louisville,  etc., 
R.  Co.  v.  Willis,  83  Ky.  57,  4  Am.  St.  Rep.  124; 
Meers  v.  McDowell,  (Ky.  1901)62  S.  W.  Rep. 
1013;  Covington  St.  R.  Co.  v.  Packer,  9  Bush 
(Ky.)455,  15  Am.  Rep.  725;  Union  News  Co. 
1 .  Morrow,  (Ky.  1898)46  S.  W.  Rep.  6. 
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is  founded,  not  on  the  parental  relation,  but  on  the  technical  relation  of 
master  and  servant,  the  recovery  being  on  the  theory  of  the  loss  of  services.1 
In  England  this  principle  has  been  so  strictly  adhered  to  that  the  right  of  the 
parent  to  recover  has  been  denied  where  the  injured  child  was  too  young  to 
be  capable  of  rendering  any  service;3  but  in  the  United  States  it  seems  that 
the  parent  may  recover  in  any  case  where  he  has  retained  the  right  to  claim 
the  services  of  the  child,3  and  in  the  case  of  a  child  so  young  as  to  be  incapa- 
ble of  rendering  services,  it  is  well  settled  that  a  recovery  may  be  had  for  the 


Louisiana.  —  Black  v.  Carrollton  R.  Co.,  10 
La.  Ann.  33,  63  Am.  Dec.  586 

Maine.  —  Kennard  v.  Burion,  15  Me.  39,  43 
Am.  Dec.  249. 

Maryland.  —  Hussey  V.  Ryan,  64  Md.  426,  54 
Am.  Rep.  772. 

Massachusetts. —  Dennis  v.  Clark,  2  Cush. 
(Mass.)  347,  48  Am.  Dec.  671;  Willon  v.  Mid- 
dlesex R.  Co.,  125  Mass.  130;  Morgan  v.  Pacific 
Mill*,  158  Miss.  402,  35  Am.  St.  Rep.  504; 
M'C.mhy  v.  Guild,  12  Met.  (Mass.)  291;  Munn 
v.  Reed,  4  Allen  (Mass.)  431;  Plumley  v. 
Birge,  124  Mass.  57,  26  Am.  Rep.  645. 

Minnesota.  —  Marengo  v.  Great  Northern  R. 
Co.,  (Minn.  1901)  87  N.  VV.  Rep.  1117;  Buech- 
ner  v.  Columbia  Shoe  Co.,  60  Minn.  477; 
Gardner  v.  Kellogg,  23  Minn.  463;  Lathrop  v. 
Schutte,  61  Minn.  196;  Hess  v.  Adamant  Mfg. 
Co.,  66  Minn.  71;;  Lathrop  v.  Dealing,  59 
Minn.  234. 

Missouri.  —  Frick  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  542;  Schmitz  v.  St.  Louis,  elc,  R.  Co., 
46  Mo.  App.  380,  affirmed  1 19  Mo.  256;  Buck 
v.  People's  St.  R.,  etc.,  Co.,  46  Mo.  App.  555; 
Muierman  v.  St.  Louis,  elc,  R.  Co.,  41  Mo. 
App.  34S;  Burton  v.  Missouri  Pac.  R.  Co.,  32 
Mi.  App.  455;  Soldanels  v.  Missouri  Pac.  R. 
Co.,  23  Mo.  App.  516;  Blackvvell  v.  Hill.  76 
Mo.  App.  46;  Klingman  v.  Holmes,  54  Mo. 
304;  Dunn  v.  Cass  Ave.,  etc.,  R.  Co.,  21  Mo. 
App.  188. 

Nevada.  —  Kuehn  v.  Paroni,  20  Nev.  203. 
New  Hampshire.  —  Connell  v.  Puinam,  58 
N.  H.  534. 

New  Jersey.  —  Vanhorn  v.  Freeman,  6  N.  J. 
L.  322. 

New  York.  —  Dollard  v.  Roberts,  130  N.  Y. 
269,  affirming  (Supm.  Cl.  Gen.  T.)  8  N.  Y. 
Supp.  432;  Sorensen  v.  Balaban,  11  N.  Y.  App. 
Div.  164,  4  N.  Y.  Annot.  Cas  7;  Castanos  v. 
Ritter,  3  Duer  (N.  Y.)  370;  Whitney  v.  Hitch- 
cock, 4  Den.  (N.  Y.)  461;  Martin  v.  Wood,  I 
Silv.  Sup.  (N.  Y.)  212,  affirming  4  N.  Y.  Supp. 
208;  Traver  v.  Eighth  Ave.  R.  Co.,  4  Abb. 
App.  Dec.  (N.  YO422;  Drew  v.  Sixth  Ave.  R. 
Co.,  26  N.  Y.  49;  Cuming  r.  Brooklyn  City  R. 
Co.,  109  N.  Y.  95. 

Oregon.  —  Shmit  v.  Day,  27  Oregon  no. 

Pennsylvania.  —  Hoover  v.  Heim,  7  Watts 
(Pa.)  62;  Woeckner  v.  Erie  Electric  Motor  Co., 
182  Pa.  St.  182;  Oakland  R.  Co.  v.  Fielding, 
48  Pa.  St.  320;  Wilt  v.  Vickers,  8  Watts  (Pa.) 
227;  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St. 
373- 

South  Carolina.  —  Kirkpatrick  v.  Lockhart.  2 
Brev.  (S.  Car.)  276;  Btidger  v.  Asheville, 
etc.,  R.  Co.,  27  S.  Car.  456,  13  Am.  St.  Rep. 
°53- 

Tennessee.  —  Forsyth  v.  Central  Mfg.  Co., 
103  Tenn.  497. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Miller,  4^ 
Tex.  322;  Evansich  v.  Gulf,  etc.,  R.  Co.,  57 


Tex.  123;  Gulf,  etc.,  R.  Co.  v.  Evansich, 
61  Tex.  3,  63  Tex.  54;  Ft.  Worth,  etc.,  R.  Co. 
v.  Measles,  81  Tex.  474  San  Antonio  St.  R. 
Co.  v.  Muth,  7  Tex.  Civ.  App.  443;  Texas, 
etc.,  R.  Co.  v.  Morin,  66  Tex.  133;  Gulf,  etc., 
R.  Co.  v.  Redeker,  t>7  Tex.  190,  60  Am.  Rep. 
20,  75  Tex.  310.  16  Am.  St.  Rep.  887;  Texas, 
etc  ,  R.  Co.  v.  Wood,  (Tex.  Civ.  App.  1893)  24 
S.  W.  Rep.  569;  Texas,  etc.,  R.  Co.  v.  Brick, 
83  Tex.  526,  29  Am.  St.  Rep.  675;  Missouri, 
etc.,  R.  Co  v.  Rodgers,  (Tex.  Civ.  App.  1897) 
39  S.  W.  Rep.  383;  Gulf,  etc.,  R.  Co.  v.  John- 
son, (Tex.  Civ.  App.  1897)  43  S.  W.  Rep.  583; 
Missouri,  etc.,  R.  Co.  v.  Edwards,  (Tex.  Civ. 
App.  1895)  32  S.  W.  Rep.  815. 

West  Virginia.  —  Taylor  v.  Chesapeake,  etc., 
R.  Co.,  41  W.  Va.  704. 

Wisconsin.  —  Rooney  v.  Milwaukee  Chair 
Co.,  65  Wis.  397;  Holdridge  v.  Mendcnhall, 
10S  Wis.  1,  81  Am.  St.  Rep.  871. 

See  also  the  cases  cited  infra,  this  subsec- 
tion. Which  Parent  Entitled '  —  Mother. 

Child's  Right  of  Action  Distinguished  from  Right 
of  Parent. —  Sawyer  v.  Saner,  10  Kan.  ski. 

Evidence  of  Action  by  Child  Inadmissible  in 
Action  by  Parent.  —  U  nion  Pac.  R.  Co.  v.  Jones, 
21  Colo.  340;  Horgan  v.  Pacific  Mills,  158 
Mass.  402,  35  Am.  St.  Rep.  504;  Wilton  v. 
Middlesex  R.  Co  ,  125  Mass.  130;  Bridger  v. 
Asheville,  etc.,  R.  Co.,  27  S.  C?r.  456,  13  Am. 
St.  Rep.  653. 

1.  Theory  of  Recovery  —  Loss  of  Services.  — 
Grinnell  r.  Wells,  7  M.  &  ('•.  7033,  49  E.  C.  L. 
1033;  Hammer  1.  Pierce.  5  Hatr.  (Del.)  171; 
Rogers  v.  Smith,  17  Lnd.  323.  79  Am.  Dec.  483; 
Dunn  v.  Cass  Ave.  etc.,  R.  Co..  21  Mo.  App. 
188;  Vanhotn  v.  Freeman,  (>  N.  J.  I..  322; 
Hartfield  v.  Roper,  21  Wend.  (N.  V.)  615,  34 
Am.  Dec.  273;  Hoover  v.  Heim,  7  Watts  (Pa.) 
62. 

If  t he  patent  relinquishes  his  tight  to  the 
child's  services,  his  ri^ht  to  damages  is  gone. 
Arnold  v.  Norton,  25  Conn.  02 

2.  Child  Incapable  of  Rendering  Service  —  No 
Recovery  Allowed  in  England.  -  Hall  v.  Hol- 
lander, 4  B.  &C.  660,  10  E.  C.  L.  436,  7  Dowl. 
&  R.  133:  Hunt  v.  Woiton,  T.  Raytn.  259. 

Expenses  Incidental  to  Injury.  —  Whether,  in 
accordance  with  the  rule  stated  in  the  text,  the 
parent  may  recover  his  expenses  in  obtaining 
the  cure  of  the  injured  child,  if  it  was  loo 
young  to  be  capable  of  rendering  any  services, 
is  a  question  that  has  not  been  decided  in  Eng- 
land, though  it  was  referred  to  in  one  case. 
See  Hall  z.  Hollander,  4  B.  &  C.  660.  10  E.  C. 
L.  436,  7  Dowl.  &  R.  133. 

3.  Rule  in  United  States  as  to  Parent's  Right  of 
Recovery.  —  Karr  7'.  Parks,  44 Cat.  46;  Sykes  -\ 
Lawlor,  49  Cal.  236;  Saw ver  v.  Sauer,  to  Kan. 
519;  O'Mara  v.  Hudson  River  R.  Co.,  38  N.  Y. 
445,  98  Am.  Dec.  66;  Traver  v.  Eighth  Ave.  R. 
Co.,  4  Abb.  App.  Dec.  (N.  Y.)  422;  Hewitt  v. 
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amount  expended  for  medical  attendance  and  other  expenses  incidental  to 
the  injury.1 

Seduction  of  Infant  Daughter.  —  The  common  law  regarded  the  father's  action 
for  the  seduction  of  his  daughter  as  an  action  of  trespass  for  assaulting  his 
servant,  whereby  he  lost  her  services.  The  right  of  recovery  was  based  upon 
the  relation  of  master  and  servant,  and  not  upon  that  of  parent  and  child, 
ami  the  measure  of  damages  was  only  such  as  a  master  would  recover  for  a 
disabling  physical  injury  to  his  servant.  The  extent  of  the  recovery  has 
been  enlarged  by  the  courts  from  the  necessity  of  the  case  rather  than  from 
the  principles  which  govern  the  action,  until  compensation  is  awarded  to  the 
parent  as  such  for  the  shame  and  mortification  which  the  wrong  brings  upon 
him  and  his  family.2 

Action  by  Person  in  Loco  Parentis.  ■ —  Though  the  plaintiff  may  not  be  actually 
the  parent,  yet  if  he  stands  in  loco  parentis  he  can  maintain  an  action  for  an 
injury  to  his  adopted  child.3 

After  a  Child  Has  Attained  His  Majority  the  parent,  by  virtue  of  the  relation,  has 
no  right  or  legal  interest  in  his  services,  and  therefore  if  an  adult  child  is 
injured  the  parent  cannot  ordinarily  recover  either  for  loss  of  services  or  for 
expenses  incurred  for  medical  attention.4  But  if  a  child  continues  in  the 
service  of  its  parent  after  attaining  majority,  the  relation  of  master  and  serv- 
ant exists,  and  the  parent  may  recover  for  an  injury  which  deprives  him  of 
such  service.5 

Contributory  Negligence  as  Defense.  —  The  doctrine  as  to  contributory  negligence 
by  either  the  parent  or  the  child  is  fully  considered  elsewhere  in  this  work.8 

b.  Which  Parent  Entitled  —  (i)  Father.  —  Since  the  right  to  the 
services  and  earnings  of  a  minor  child  ordinarily  belongs  to  the  father,7  he 
has,  as  a  general  rule,  the  exclusive  right  to  sue  for  the  loss  of  such  services 
and  earnings  in  case  the  child  is  injured  by  the  wrongful  or  negligent  act  of 
another.8 

(2)  Mother.  —  Under  the  common-law  rule  that  the  mother  is  not  entitled 
to  the  services  and  earnings  of  her  minor  children,  even  though  their  father 
be  dead,  she  has  no  right  to  sue  a  third  person  for  loss  of  services  and  earn- 
ings in  consequence  of  injuries  to  her  child,9  and  this  doctrine  of  the  common 
law  still  obtains  in  Canada.10  But  the  general  rule  in  the  United  States  is  that, 
on  the  death  of  the  father,  the  mother  becomes  entitled,  as  the  head  of  the 
family,  to  the  child's  services,  and  may  sue  for  a  loss  thereof  resulting  from 
personal  injuries  done  to  him  in  those  cases  where  the  father,  if  living,  might 
have  sued; 11  though  in  some  jurisdictions  it  is  held  that  in  order  to  entitle  a 

Prime.  21  Wend.  (N.  Y.)   79;    Hartfield   v.  54  111.  397.    Compare  Union  Pac.  R.  Co.  v. 

Roper,  21  Wend.  (N.  Y.)  615,  34  Am.  Dec.  273 ;  Jones,  21  Colo.  347. 

Kreig  v.  Wells,  1  E.  D  Smith  (N.  Y.)  74;  Clark  5.  Adult  Children  Remaining  in  Parent's  Service. 

v.    Bayer,    32   Ohio   St.    299,    30  Am.  Rep.  — Davidson  v.  Abbott,  52  Vt.  570,  36  Am.  Rep. 

593;   Oakland  R.  Co.  v.  Fielding,  48  Pa.  St.  767.    See  generally  the  title  Master  and  Serv- 

320.  ant,  vol.  20,  p.  184. 

Child  in  Service  of  Third  Person.  —  Where  the  In  actions  of  this  kind  the  slightest  evidence 

child  was  in  the  service  of  a  third  person  at  of  service  is  sufficient  to  prove  the  relation  of 

the  time  of  the  injury,  both  the  master  and  the  master  and  servant.    Thus,  milking  cows  has 

parent  have  a  right  of  action.    Wilt  r.  Vickers,  been  held  to  be  sufficient.    Bennett  v.  Allcott, 

8  Watts  (Pa.)  227.  2  T.  R.  168. 

1.  Child  Incapable  of  Rendering  Service  —  Rule  6.  See  the  title  Contributory  Negligence, 
in  United  States. —  Durden  v.  Barnett,  7  Ala.  vol.  7,  pp.  405  et  scq..  448  et  sea. 

169;  Sykes  v.  Lawlor,  49  Cal.  237;  Dennis  v.  7.  See  supra,  this  section,  Right  to  Child's 

Clark,  2  Cush.  (Mass.)  347,  48  Am.  Dec.  671.  Services  and  Earnings. 

Compare  Allen  v.  Atlanta  St.  R.  Co.,  54  Ga.  8.  Right  of  Father  to  Sue.  —  See  the  cases 

503.  cited  supra,  this  subsection,  Ride  Stated,  note 

2.  See  the  title  Seduction.  Parent's  Right  to  Recover  for  Injury  to  Child. 

3.  Action  by  Person  in  Loco  Parentis.  —  Edmon-  9.  See  supra,  this  section,  Right  to  Child's 
son  v.  Machell,  2  T.  R.  4;  Whitaker  v.  War-  Services  and  Earnings. 

ren,  60  N.  H.  20,  49  Am.  Rep.  302;  Moritz  v.  10.  Rule  in  Canada. — Wilhelmy  v.  Brisebois, 

Garnhart,  7  Watts  (Pa.)  302,  per  Gibson.  C.  J.  6  Montreal  Leg.  N.  276,  27  L.  C.  Jur.  175. 

4.  Injury  to  Adult  Child.  —  Mercer  v.  Jackson,  11.  Right  of  Widowed  Mother  to  Recover  for  In- 
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widowed  mother  to  maintain  such  an  action,  it  must  be  alleged  and  proved 
that  at  the  date  of  the  injury  the  child  was  in  her  actual  service.1  If,  how- 
ever, the  father  was  alive  when  the  child  sustained  the  personal  injuries,  but 
died  before  an  action  was  brought  therefor,  such  right  of  action  does  not 
survive  to  the  mother.* 

Abandonment  of  Family  by  Father.  —  If  the  father  has  abandoned  the  family  with- 
out providing  for  its  support,  the  mother  may  recover  for  an  injury  to  her 
child  though  the  father  is  still  alive.3 

c.  Measure  of  Damages  —  (i)  General  Rule.  —  In  an  action  by  a  parent 
for  injuries  to  a  minor  child,  the  plaintiff  may  recover  as  damages  an  amount 
which  will  fully  compensate  him  for  the  loss  of  the  services  of  the  child,  the 
care  of  it,  and  the  expenses  resulting  from  the  injury,  including  surgical 
attention,  medicines,  and  nursing.4     Punitive  damages  are  not  generally 


jury  to  Child  —  Alabama.  —  Marbury  Lumber 
Co.  v.  Wescbrook,  121  Ala.  179. 

California.  —  Higgins  u.  Deeney,  78  Cal.  57S. 

Ktntucky.  —  Newport  News,  etc.,  R.  Co.  v. 
Carroll,  (Ky.  1895)  31  S.  W.  Rep.  132;  Union 
News  Co.  v.  Morrow,  (Ky.  1898)  46  S.  W. 
Rep.  6. 

Maryland.  —  Harford  County  v.  Hamilton, 
60  Md.  340,  45  Am.  Rep.  739. 

Massachusetts.  —  Horgan  v.  Pacific  Mills,  158 
Mass.  402,  35  Am.  St.  Rep.  504. 

Mississippi.  —  Natchez,  etc.,  R.  Co.  v.  Cook, 

63  Miss.  38. 

Missouri.  —  Matthews  v.  Missouri  Pac.  R. 
Co.,  26  Mo.  App.  75;  Mauerman  v.  St.  Louis, 
etc.,  R.  Co.,  41  Mo.  App.  348. 

New  York.  —  Kennedy  v.  New  York  Cent, 
etc.,  R.  Co.,  35  Hun  (N.  Y.)  186;  Cowden  v. 
Wright,  24  Wend.  (N.  YO429,  35  Am.  Dec.  633; 
Gray  v.  Durland,  51  N.  Y.  424,  affirming  50 
Barb.  (N.  Y.)  100;  Furman  v.  Van  Sise,  56  N. 
Y.  435,  15  Am.  Rep.  441. 

Tennessee.  —  Forsyth  v.  Central  Mfg.  Co., 
103  Tenn.  497. 

Texas.  —  Gulf,  etc.,  R.  Co.  v.  Johnson,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  583;  Missouri, 
etc.,  R.  Co.  v.  Edwards,  (Tex.  Civ.  App.  1895) 
32  S.  W.  Rep.  815. 

1.  Child  in  Service  of  Mother.  —  Fairmount, 
etc.,  St.  Pass.  R.  Co.  v.  Stutler,  54  Pa.  St.  375, 
93  Am.  Dec.  714.  See  also  Matthews  v.  Mis- 
souri Pac.  R.  Co.,  26  Mo.  App.  75. 

2.  Father's  Right  of  Action  Does  Not  Survive. 

—  Geraghtv  v.  New,  (C.  PI.  Gen.  T.)  7  Misc. 
(N.  Y.)  30. 

3.  Abandonment  of  Family  by  Father.  —  Savan- 
nah, etc.,  R.  Co.  v.  Smith,  93  Ga.  742. 

4.  Measure  of  Damages  in  General —  England. 

—  Flemmington  v.  Smithers,  2  C.  &  P.  292,  12 
E.  C.  L.  131. 

United  States. — Netherland-American  Steam 
Nav.  Co.  v.  Hollander,  59  Fed.  Rep.  417,  20  U. 
S.  App.  225. 

California.  —  Durkee  7>.  Central  Pac.  R. 
Co.,  56  Cal.  388,  38  Am.  Rep.  59. 

Colorado.  —  Union  Pac.  R.  Co.  v.  Jones,  21 
Colo.  340. 

Connecticut. — Arnold  v.  Norton.  25  Conn.  92. 
.  Georgia. — Central  R..  etc.,  Co.  v.  Brinson, 

64  Ga.  475;  Augusta  Factory  v.  Barnes,  72  Ga. 
217,  53  Am.  Rep.  838. 

Indiana.  —  Binfordr.  Johnston,  82  Ind.  426, 
42  Am.  Rep.  508. 

Indian  Territory.  —  Adams  Hotel  Co.  v.  Cobb, 
(Ind.  Ter.  1899)  53  S.  W.  Rep.  478. 
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Kansas.  —  Sawyer  v.  Sauer,  10  Kan.  519. 

Kentucky.  —  Covington  St.  R.  Co.  v.  Packer, 
9  Bush  (Ky.)  455.  15  Am.  Rep.  725;  Louisville, 
etc.,  R.  Co.  v.  Willis,  S3  Ky.  57,  4  Am.  St. 
Rep.  124;  Meers  v.  McDowell,  (Ky.  1901)  62  S. 
W.  Rep.  1013. 

Louisiana.  —  Black  v.  Carrollton  R.  Co.,  10 
La.  Ann.  33,  63  Am.  Dec.  5S6. 

Maryland.  —  Hussey  v.  Ryan,  64  Md.  426, 
54  Am.  Rep.  772. 

Massachusetts.  —  Dennis  v.  Clark,  2  Cush. 
(Mass.)  347,  48  Am.  Dec.  67 1 ;  Horgan  v.  Pacific 
Mills,  158  Mass.  402,  35  Am.  St.  Rep.  504. 

Missouri.  —  Frick  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  542;  Schmitz  v.  St.  Louis,  etc.,  R.  Co., 
46  Mo.  App.  380,  affirming  119  Mo.  256;  Mauer- 
man v.  St.  Louis,  etc.,  R.  Co.,  41  Mo.  App. 
348;  Buck  v.  People's  St.  R.,  etc.,  Co.,  46  Mo. 
App.  555- 

New  Hampshire.  —  Connell  v.  Pulnam,  58  N. 
H.  534- 

New  York.  —  Cuming  v.  Brooklyn  City  R. 
Co.,  109  N.  Y.  95;  Drew  v.  Sixth  Ave.  R.  Co., 
26  N.  Y.  49;  Traver  v.  Eighth  Ave.  R.  Co.,  4 
Abb.  App.  Dec.  (N.  Y.)  422;  Dollard  v.  Rob- 
erts, 130  N.  Y.  269,  affirming  (Supm.  Ct.  Gen. 
T.)  8  N.  Y.  Supp.  432;  Gilligan  v.  New  York, 
etc.,  R.  Co.,  1  E.  D.  Smith  (N.  Y.)  453. 

Pennsylvania.  — Oakland  R.  Co.  v.  Fielding. 
48  Pa.  St.  320;  Woeckner  v.  Erie  Electric 
Motor  Co.,  182  Pa.  St.  182;  Pennsylvania  R. 
Co.  v.  Kelly,  31  Pa.  St.  372. 

South  Carolina.  —  Bridge  v.  Asheville,  etc., 
R.  Co.,  27  S.  Car.  456,  13  Am.  St.  Rep.  653. 

Tennessee.  —  Forsyth  v.  Central  Mfg.  Co., 
103  Tenn.  497. 

Texas.  —  Houston,  etc.,  R.  Co.  v.  Miller,  49 
Tex.  322;  Ft.  Worth,  etc.,  R  Co.  v.  Measles, 
81  Tex.  474;  Texas,  etc.,  R.  Co.  v.  Morin,  66 
Tex.  133;  Gulf,  etc.,  R.  Co  v.  Johnson,  (Tex. 
Civ.  App.  1897)43  S.  W.  583:  Missouri,  etc., 
R.  Co.  v.  Rodgcrs  (Tex.  Civ.  App.  1897)398. 
W.  Rep.  383. 

West  Virginia.  —  Taylor  v.  Chesapeake,  etc., 
R.  Co.,  41  W.  Va.  704. 

Wisconsin. —  Holdridge  v.  Mendenhall,  108 
Wis.  1,  81  An).  St.  Rep.  871. 

Expenses  Occasioned  by  Injury.  —  Central  R., 
etc.,  Co.  v.  Brinson,  64  Ga.  475;  Adams  Hotel 
Co.  v.  Cobb,  (Indian  Ter.  1899)  53  S.  W.  Rep. 
478;  Louisville,  etc.,  R.  Co.  v.  Willis,  83  Ky. 
57,  4  Am.  St.  Rep.  124;  Meers  v.  McDowell. 
(Ky.  1901)  62  S.  W.  Rep.  1013;  Covington  St. 
R.  Co.  v.  Packer,  9  Bush  (Ky.)  455,  15  Am. 
Rep.  725;  Black  v.  Carrollton  R.  Co.,  10  La. 
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allow  1  nor  may  a  ivi  ovny  be  had  for  mental  distress  and  anxiety  of  the 
parent  on  account  of  the  injuries  sustained  by  the  child.8 

If  the  Child  Dios  in  Consequence  of  the  Injury,  the  parent's  right  of  recovery  is 
limited  to  the  expenses  ol  the  illness  and  the  loss  of  services  from  the  date  of 
th«.'  injury  to  the  time  of  the  child's  death.3 

(2)  Prospective  Diminution  of  Laboring  Capacity.  ■ —  In  all  cases  where  the 
injury  is  of  such  nature  as  to  diminish  the  capacity  of  the  child  to  perform 
services  or  to  earn  money  in  the  future,  this  prospective  loss  is  an  element  of 
damage  and  is  recoverable.4    This  is  true  even  though  there  has  been  a  pre- 


Ann.  33,  63  Am.  Dec.  586;  M'Carthy  v.  Guild, 
vi  Met.  (Mass.)  291;  Dennis  v.  Clark,  2  Cush. 
(Mass.)  347,  48  Am.  Dec.  671;  Gilligan  v.  New 
York,  etc.,  R.  Co.,  1  E.  D.  Smith  (N.  Y.)  453; 
Woeckner  v.  Erie  Electric  Motor  Co.,  182  Pa. 
St.  182;  Forsyth  v.  Ceniral  Mfg.  Co.,  103 
Tenn.  407. 

The  Time  Spent  by  a  Father  in  Caring  for  and 
Nursing  His  Child  siands  on  the  same  ground  as 
money  paid  by  him  for  medical  attendance  or 
nursing;  hence  it  constitutes  one  of  the  ele- 
ments of  damage  to  which  he  is  entitled  in  an 
aciion  brought  for  the  wrongful  injury  of  his 
child.  Coddell  v.  Putnam,  58  N.  H.  534; 
Bridger  v.  Asheville,  etc.,  R.  Co.,  27  S.  Car. 
456,  13  Am.  St.  Rep.  653. 

Time  Spent  by  Mother  in  Caring  for  and  Nursing 
Child.  —  So  in  such  an  action  by  a  father,  evi- 
dence of  the  value  of  the  seivices  of  his  wife, 
the  injured  child's  mother,  is  admissible. 
Martin  v.  Wood,  1  Silv.  Sup.  (N.  Y.)  212, 
affirming  4  N.  Y.  Supp.  208. 

Speculative  and  Uncertain  Earnings  Which 
Father  Might  Have  Made  Not  Recoverable.  —  In 
Bridger  v.  Asheville.  etc.,  R.  Co.,  27  S.  Car. 
456,  13  Am.  St.  Rep.  653,  where  it  appeared 
•  that  the  fa'.her  had  nursed  his  boy  while  suf- 
|  fering  from  the  injuries,  it  was  held  to  be 
proper  to  charge  that  contract  wages  lest  by 
the  faiher  while  so  nursing  was  an  element  of 
damage;  but  that  speculative  and  uncertain 
earnings  which  he  might  have  made  could  not 
be  considered  by  the  jury. 

The  Fees  of  a  Physician  Not  Qualified  by  Law 
to  Practice,  paid  by  the  parent,  are  not  recov- 
erable as  damages  for  in  j  ury  to  the  child.  San 
Antonio  St.  R.  Co.  v.  Muth,  7  Tex.  Civ.  App. 
443- 

In  Case  of  a  Permanent  Injury  the  parent's 
measure  of  damages  is  the  diminution  in  value 
of  the  son's  services  until  he  attains  his  ma- 
jority, the  expenses  of  medical  attendance  and 
nursing,  and  such  other  expenses  as  were 
rendered  necessary  by  the  injury.  Houston, 
etc.,  R.  Co.  v.  Miller,  49  Tex.  322. 

In  such  case  it  is  competent  for  the  jury  to 
take  into  consideration  not  only  the  charges 
for  medical  attendance,  including  medicines 
and  n  u  rsing,  but  the  loss  arising  from  the  neg- 
lect of  t'le  plaintiff's  business  during  his  child's 
illness  and  the  prospective  loss  of  the  father 
likely  to  arise  from  the  crippled  state  of  his 
son.  Black  v.  Carrollton  R.  Co.,  10  La.  Ann. 
33.  63  Am.  Dec.  586. 

Pecuniary  Condition  of  Plaintiff  and  Size  of 
Family  Not  Element  of  Damage.  —  Rooney  v. 
Milwaukee  Chair  Co.,  65  Wis.  397;  Holdridge 
v.  Mendenhall,  108  Wis.  I,  81  Am.  St.  Rep. 
871. 

If  the  Child  Was  Too  Young  to  Render  Services, 


there  can  be  no  recovery  per  quod  servitium 
amisit,  but  the  parent  is  limited  to  a  recovery 
for  the  trouble  and  expense  incident  to  the 
injury.  Hall  v.  Hollander,  4  B.  &  C.  660,  10 
E.  C.  L.  436;  Durden  v.  Barnett,  7  Ala.  169; 
Karr  v.  Parks,  44  Cal.  46;  Dennis  v.  Clark,  2 
Cush.  (Mass.;  347,  48  Am.  Dec.  671. 

1.  Punitive  Damages  Not  Recoverable.  —  Whit- 
ney v.  Hitchcock,  4  Den.  (N.  Y.)  461 ;  Cowden 
v.  Wright,  24  Wend.  (N.  Y.)  429,  35  Am.  Dec. 
633;  Pennsylvania  R.  Co.  v.  Kelly,  31  Pa.  St. 
372.    But  see  Klingman  v.  Holmes,  54  Mo.  304. 

The  Louisiana  Statute  (now  Rev.  Civ.  Code 
1900,  art.  1934,  par.  3)  gives  to  the  jury  power 
to  assess  heavier  damages  than  the  actual 
pecuniary  loss  proved  to  have  been  sustained 
by  the  father.  Black  v.  Carrollton  R.  Co.,  10 
La.  Ann.  33,  63  Am.  Dec.  586. 

Instructions  Authorising  Punitive  Damages  Held 
Harmless  Error.  —  Where  the  verdict  did  not 
exceed  the  actual  loss  sustained,  an  instruction 
authorizing  the  allowance  of  punitive  damages 
was  held  to  be  harmless  error.  Augusta  Fac- 
tory v.  Barnes,  72  Ga.  217,  53  Am.  Rep.  838. 

2.  See  the  title  Damages,  vol.  8,  p.  664. 

3.  Injuries  Resulting  in  Death  of  Child.  —  Cov- 
ington St.  R.  Co.  v-  Packer,  9  Bush  (Ky.)  455, 
15  Am.  Rep.  725;  Eden  v.  Lexington,  etc.,  R. 
Co.,  14  B.  Mon.  (Ky.)  165. 

For  a  full  discussion  as  to  the  right  of  a  pa- 
rent to  recover  for  the  death  of  a  child,  see  the 
title  Death  by  Wrongul  Act,  vol.  8,  p.  891  et 
seq. 

4.  Prospective  Loss  of  Earnings — United  States. 
—  Netheiland-American  Steam  Nav.  Co.  v. 
Hollander,  59  Fed.  Rep.  417,  20  U.  S.  App. 

225. 

Maryland.  —  Hussey  v.  Ryan,  64  Md.  426,  54 
Am.  Rep.  772. 

Missouri.  —  Frick  v.  St.  Louis,  etc..  R.  Co., 
75  Mo.  542;  Schmitz  v.  St.  Louis,  etc.,  R.  Co. 
46  Mo.  App.  380,  affirming  119  Mo.  256;  Mauer- 
man  tj.  St.  Louis,  etc.,  R.  Co.,  41  Mo.  App. 
348;  Buck  v.  People's  St.  R.,  etc.,  Co.,  46  Mo. 
APP-  555;  Blackwell  v.  Hill,  76  Mo.  App.  46. 

New  York.  —  Cuming  v.  Brooklyn  City  R. 
Co.,  109  N.  Y.  95;  Drew  r.  Sixth  Ave.  R.  Co., 
26  N.  Y.  49;  Dollard  v.  Roberts,  130  N.  Y.  269, 
affirming  (Supm.  Ct.  Gen.  T.)  8  N.  Y.  Supp. 
432. 

Pennsylvania.  —  Hoover  v.  Heim,  7  Watls 
(Pa.)  62;  Woeckner  v.  Etie  Electric  Motor  Co., 
182  Pa.  St.  182;  Wilt  v.  Vickers,  8  Watts  (Pa.) 
227. 

Texas.  —  Houston,  etc.,  R.  Co.  7,.  Miller,  49 
Tex.  322;  Ft.  Worth,  etc.,  R.  Co.  v.  Measles, 
81  Tex.  474;  Texas,  etc.,  R.  Co.  v.  Wood, 
(Tex.  Civ.  App.  1S93)  24  S.  W.  Rep.  569; 
Texas,  etc.,  R.  Co.  v.  Brick,  83  Tex.  526,  29 
Am.  St.  Rep.  675;  Missouri,  etc.,  R.  Co.  v. 
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vious  recovery  by  the  child  in  which  the  court  had  erroneously  permitted  him 
to  recover  for  a  diminution  of  his  earning  capacity  during  minority.1  The 
facts  on  which  this  element  of  prospective  damage  is  based  may  be  established 
by  expert  testimony.2 

III.  Duties  of  Parent.  —  The  law  imposes  upon  parents  three  duties 
towards  their  children,  namely,  their  maintenance,  their  protection,  and  their 
education. 

1.  Maintenance  —  a.  Duty  of  Parent  to  Support  Child  —  (i)  In  Gen- 
eral. —  The  duty  of  parents  to  provide  for  the  maintenance  of  their  children 
is  a  principle  of  natural  law,  and  is  a  duty  which  the  municipal  laws  of  all 
well-regulated  nations  have  taken  care  to  enforce.3  It  is  held  by  some  courts 
that  this  duty  is  a  mere  moral  obligation,  and  is  not  enforceable  in  law  inde- 
pendently of  statutory  provisions  on  the  subject;4  but  by  the  weight  of 
authority  it  is  held  that  by  the  common  law  a  father  is  legally  bound  to  sup- 
port his  minor  children,  if  able  to  do  so,  even  though  they  may  have  property 
of  their  own.5 


Rodgers,  (Tex.  Civ.  App.  1897)  39  S.  W.  Rep. 
383;  Gulf,  etc.,  R.  Co.  v.  Johnson,  (Tex.  Civ. 
App.  1S97)  43  S.  W.  Rep.  583. 

Burden  of  Proof  on  Father  to  Show  Diminution 
of  Earning  Capacity.  —  Schmiiz  v.  St.  Louis, 
etc.,  R.  Co.,  46  Mo.  App.  380,  affirmed  119  Mo. 
256. 

1.  Former  Recovery  by  Child  in  Which  Element 
of  Parent's  Damages  Improperly  Included  Does  Not 
Affect  Rule.  —  Texas,  etc.,  R.  Co.  v.  Morin,  66 
Tex.  133. 

2.  Expert  Evidence  as  to  Permanence  of  Injury. 

—  Wilt  v.  Vickets,  8  Watts  (Pa.)  227.  See 
generally  the  title  Expert  and  Opinion  Evi- 
dence, vol.  12,  p.  449  etseq. 

3.  Parent  Bound  to  Support  Child. —  1  Black. 
Com.  447;  Harris  v.  Harris,  5  Kan.  46;  Litch- 
field v.  Londonderry,  39  N.  H.  247;  Hills- 
borough v.  Deering,  4  N.  H.  86:  Dover  v.  Mc- 
Murphy,  4  N.  H.  158;  Pidgin  v.  Cram,  8  N. 
H.  350;  Beardsley  v.  Hotchkiss,  96  N.  Y.  220; 
Manning  v.  vVells,  (Supm.  Ct.  Spec.  T.)8  Misc. 
(N.  Y.)  646;  Cromwell  v.  Benjamin,  41  Barb. 
(N.  Y.)  558;  Van  Valkinburgh  v.  Watson,  13 
Johns.  (N.  Y.)48o,  7  Am.  Dec.  395;  Certwell 
Hoyt,  6  Hun(N.  Y.)  579;  Furman  v.  Van  Sise, 
56  N.  Y.  439,  15  Am.  Rep.  441;  Matter  of 
Ryder,  11  Paige  (N.  Y.)  185,  42  Am.  Dec.  109; 
Crane  v.  Baudouine,  55  N.  Y.  256.  See  also 
Sawyer  2).  Sauer,  10  Kan.  519.  And  see  gen- 
erally cases  cited  throughout  this  section. 

Funeral  Expenses.  —  It  is  the  duty  of  a  father 
to  pay  the  funeral  expenses  of  a  deceased 
child.  Matter  of  Igglesden,  3  Redf.  (N.  Y.) 
375.  See  also  Sullivan  v.  Horner,  41  N.  J.  Eq. 
299.  And  see  the  title  Dead  Body,  vol.  8,  p. 
839. 

In  Louisiana  the  Civil  Code  provides  that 
fathers  and  mothers,  by  the  very  act  of  mar- 
riage, contract  together  the  obligation  of  sup- 
porting, maintaining,  and  educating  their  chil- 
dren. Michie  v.  Armat,  15  La.  Ann.  225; 
St.  Louis  University  v.  Prudhomrne.  21  La. 
Ann.  525. 

Under  the  Texas  Statute  Relating  to  Adoption, 

the  adoption  of  a  child  only  constitutes  the 
child  an  heir  of  the  person  adopting,  and  does 
not  absolve  the  parent  from  liability  for  its 
support.    Taylor  v,  Deseve,  81  Tex.  246. 

Son-in-law.  —  A  faiher  affording  protection 
and  shelter  to  his  married  daughter  is  not 


bound  to  harbor  and  support  her  husband. 
Friend  v.  Thompson,  Wright  (Ohio)  636. 

And  a  foreign  statute  requiring  ihe  faiher  to 
pay  an  allowance  to  his  son-in-law  has  no  force 
in  the  United  States.  DeBrimont  v.  Penni- 
man,  10  Blalchf.  (U.  S.)  436. 

An  Infant  Residing  with  Its  Parent  is  not  liable 
to  the  latter  for  its  support  even  upon  an  ex- 
press promise.  Pel  kins  v.  Westcoat,  3  Colo. 
App.  338. 

An  Infant  Married  Daughter  residing  with  her 
mother  is  not  liable  to  the  latter  for  her  sup- 
port in  the  absence  of  an  express  contract,  and 
such  promise,  being  a  promise  to  pay  the  debt 
of  het  husband,  is  void  unless  in  writing. 
Perkins  v.  Wesicoat.  3  Colo.  App.  338. 

4.  Duty  to  Support  Child  Moral  Obligation  Only. 

—  Hunt  v.  Thompson,  4  111.  179,  36  Am.  Dec. 
540;  Kelley  v.  Davis,  49  N.  H.  187,  6  Am. 
Rep.  499;  Freeman  v.  Robinson,  38  N.  J.  L. 
383,  20  Am.  Rep.  399.  See  also  infra,  this 
subsection,  Liability  of  Parent  to  Third  Persons 

—  /;/  General. 

5.  Father  Legally  Bound  to  Support  Child  — 
Alabama.  —  Stovall  v.  Johnson,  17  Ala.  14; 
Alston  v.  Alston,  34  Ala.  15;  Beasley  v.  Wat- 
son, 41  Ala.  234;  Englehardt  v.  Yung,  76  Ala. 
534- 

Colorado.  —  Perkins  v.  Westcoat,  3  Colo. 
App.  338 

Connecticut.  —  Stanton  v.  Willson,  3  Day 
(Conn.)  37,  3  Am.  Dec.  255;  Morse  v.  Wclion, 
6  Conn.  547,  16  Am  Dec.  73. 

District  of  Columbia.  —  Holtzman  v.  Castle- 
man,  2  MacArthur  (D.  C.)  555 

Georgia.  —  Hines  u.  Mullins,  25  Ga.  696, 
foiva.  —  Dawson  v.   Dawson,  12  Iowa  513; 
Johnson  v.   Barnes,  (»t  Iowa  641;   Porter  v. 
Powell,  79  Iowa  151,  iS  Am.  St.  Rep.  353; 
Dulton  v.  Seevers,  89  Iowa  302. 

Kentucky.  —  Tanner  7.  Skinner,  11  Bush 
(Ky.)  120. 

Maine.  —  Gilley  v.  Gilley.  79  Me.  292,  1  Am. 
St.  Rep.  307. 

Maryland.  —  Addison  v.  Bowie,  2  Bland 
(Md.)  606;  Thompson  v.  Dorsey,  4  Md.  Ch. 
149. 

Massachusetts.  —  Dawes  v.  Howard,  4  Mass. 
97;  Dennis  v.  Clark,  2  Cush.  (Mass.)  352;  Glea- 
son  v.  Boston,  144  Mass.  25;  Brow  v.  Bright, 
man,  136  Mass.  187. 
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Persons  Standing  in  Loco  Parentis  to  minor  children  are  also  bound  to  support 
them. 1 

statutory  Provisions.  —  The  duty  of  parents  to  support  their  children  was 
.il'tirnu'd  and  extended  in  England  by  the  statutes  of  43  Eliz.,  c.  2,  and  5  Geo. 
I.,  c.  8,  and  similar  statutes  have  been  passed  in  a  number  of  the  United 
States.* 

(2)  Duty  of  Mother. — The  obligation  to  support  a  minor  child  rests 
primarily  upon  the  father,  and  the  mother,  in  the  absence  of  any  decree  or 
statutory  provision  on  the  subject,  is  not  bound  to  support  the  child  during 
the  father's  lifetime.3  After  the  father's  death  the  mother  is  bound  to  sup- 
port her  minor  child  if  she  has  the  ability  and  the  child- is  without  means  and 
ability  to  support  itself,  but  she  is  not  so  bound  if  the  child  has  a  sufficient 
estate  or  is  able  to  earn  a  livelihood.4 

(3)  Stepchildren.  —  A  husband  is  not  bound  in  law  to  provide  for  a  child 
of  his  wife  by  a  former  husband  ;  5  but  if  he  receives  such  child  into  his  home 


Michigan. — Couttright  -\  Courtright,  40 
Mich.  633. 

North  Carolina.  —  Walker  v.  Crowder,  2 
Ired.  Eq.  (37  N.  Car  )  478. 

Ohio.  — Jefferson  Tp.  v.  Letart  Tp.,  3  Ohio 
99;  Preizinger  v.  Pretzinger,  45  Ohio  St.  452, 
4  An.  St.  Rep.  542. 

Texas.  —  Buckley  v.  Howard,  35  Tex.  565. 

Virginia.  —  Griffith  v.  Bird,  22  Gratt.  (Va.) 
73:  Evans  v.  Pearce,  15  Gratt.  (Va.)  513,  78 
Am.  Dec.  635. 

Wisconsin.  —  McGoon  v.  Irvin,  1  Pin.  (Wis.) 
526,  44  Am.  Dec.  409. 

1.  Persons  in  Loco  Parentis.  —  Mobley  v. 
Webb,  83  Ala.  489;  Starkie  v.  Perry,  71  Cal. 
495.  See  also  infra,  this  subsection.  Step- 
children. 

2.  1  Black.  Com.  448:  I  Stimson's  Am.  Stat. 
Law,  §  6608.  See  also  the  title  Poor  and  Poor 
Laws. 

3.  Mother  Not  Bound  to  Support  Child  During 
Life  of  Father.  —  Gilley  v.  Gilley,  79  Me.  292,  I 
Am.  St.  Rep.  307;  Gleason  v.  Boston,  144 
Mass.  25;  Gladding  v.  Follett,  2  Dem.  (N.  Y.) 
58.  See  also  Hodgens  v.  Hodgens.  4  CI.  &  F. 
323;  Finch  v.  Finch,  22  Conn.  411. 

The  Statute  of  43  Elizabeth  does  not  apply  to 
femes  covert.  Custodes  v.  Ginkes,  Style  283; 
Coleman  v.  Birmingham,  6  Q.  B.  D.  615; 
Gleason  v.  Boston,  144  Mass.  25. 

The  Fact  that  the  Father  Is  Imprisoned  for 
Crime  does  not  cast  upon  the  mother  the  duty 
of  supporting  their  minor  children.  Gleason 
v.  Boston,  144  Mass.  25. 

Wife  Abandoned  by  Husband.  —  Under  the 
statutes  of  Iowa  the  support  of  children  is 
charged  upon  both  parents  jointly  and 
severally,  and  where  a  wife,  being  abandoned 
by  her  husband  without  cause,  alone  supports 
their  child,  she  cannot  recover  therefor  from 
her  husband.  Johnson  v.  Barnes,  69  Iowa 
641.  To  the  same  effect  see  Lapworth  v. 
Leach,  79  Mich.  16. 

4.  Liability  of  Mother  After  Death  of  Father.  — 
Matter  of  Besondy,  32  Minn.  385,  50  Am.  Rep. 
579;  Girls'  Industrial  Home  v.  Fritchey,  10 
Mo.  App.  344;  Hennesey  v.  Bavarian  Brew- 
ing Co.,  63  Mo.  App.  ill;  Elliott  v.  Gibbons, 
30  Barb.  (N.  Y.)  498;  Wing  v.  Hibbert,  8  Ohio 
Dec.  65.  See  also  Dedham  v.  Natick,  16  Mass. 
135;  Furman  v  Van  Sise,  56  N.  Y.  435,  15  Am. 
Rep.  441.  And  see  the  title  Guardian  and 
Ward,  vol.  15,  p.  103. 


A  Widow  Is  the  Natural  Guardian  of  Her  Minor 
Child,  and  as  such  is  ordinarily  liable  for  neces- 
saries furnished  to  it.  Missouri  Pac.  R. 
Co.  v.  Palmer,  55  Neb.  559. 

A  Widow  Is  Not  Bound  in  the  First  Instance  to 
apply  her  separate  estate  to  the  support  of  the 
children  of  the  marriage,  but  that  duty  is  cast 
primarily  upon  the  husband's  estate.  McGee 
v.  McGee,  91  111.  548. 

A  Widow  Who  Remarries  is  not  liable  for  the 
support  of  her  minor  child  by  a  former  hus- 
band, but  is  entitled  to  have  his  income  ap- 
plied thereto.  Matter  of  Besondy,  32  Minn. 
385,  50  Am.  Rep.  579.  But  see  Dennysville 
v.  Trescott,  30  Me.  470. 

Insane  Widow. —  In  Girls'  Industrial  Home 
v.  Fritchey,  10  Mo.  App.  344,  the  estate  of  a 
widow  who  had  placed  her  minor  child  with 
another  for  support  and  afterwards  had  be- 
come insane  was  held  liable  for  support  fur- 
nished to  I  he  child. 

But  an  insane  pauper  mother  is  not  bound 
to  support  her  minor  child.  Jenness  v.  Emer- 
son, 15  N.  H.  486. 

5.  Ordinarily  No  Liability  for  Support  of  Step- 
children—  England.  —  Tubb  v.  Harrison,  4  T. 
R.  118;  Stone  v.  Carr,  3  Esp.  r. 

Alabama.  —  Englehardt  v.  Yung,  76  Ala.  534. 

Illinois.  —  Bond  v.  Lockwood,  33  111.  212; 
Attridge  v.  Billings,  57  111.  489. 

Iowa.  —  See  Menefee  v.  Chesley,  98  Iowa  55. 

Kentucky.  —  Boyd  v.  Jones,  (Ky.  1887)  2  S. 
W.  Rep.  552. 

Maine.  —  Dennysville  v.  Trescott,  30  Me.  470. 

Massachusetts.  —  Brookfield  v.  Warren,  128 
Mass.  287;  Freto  v.  Brown,  4  Mass.  675;  Wor- 
cester v.  Marchant,  14  Pick.  (Mass.)  510. 

Michigan.  —  See  Johnson  v.  Onsted,  74 
Mich.  437. 

Minnesota.  —  Matter  of  Besondy,  32  Minn. 
385,  50  Am.  Rep.  579.  _ 

Missouri. — St.  Ferdinand  Loretto  Academy 
v.  Bobb,  52  Mo.  357;  Hennesey  v.  Bavarian 
Brewing  Co.,  63  Mo.  App.  ill. 

New  Hampshire.  —  See  Cook  v.  Bennett,  51 
N.  H.  85. 

New  Yorn.  ■ —  Elliott  v.  Lewis,  3  Edw.  (N.  Y.) 
40;  Gay  v.  Ballou,  4  Wend.  (N.  Y.)403.  21  Am. 
Dec.  158. 

North  Carolina.  —  Hussey  v.  Roundtree, 
Busb.  L.  (44  N.  Car.)  no. 

Oregon.  —  Gerber  -'.  Bauerline,  17  Oregon 
115. 
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and  holds  him  out  to  the  world  as  a  member  of  his  family,  he  stands  to  him 
in  loco  parentis,  and  incurs  the  same  liability  for  his  support  as  in  the  case  of 
his  own  children.1  In  such  case  there  is  no  implied  contract  on  the  part  of 
the  stepchild  to  pay  for  its  support,  and  the  stepfather  cannot,  as  against  the 
child,  charge  or  recover  compensation  therefor.2  But  a  stepfather  may  law- 
fully contract  with  the  guardian  of  his  stepchild  for  compensation  for  the 
latter's  support  and  education.3  And  it  seems  that  the  obligation  to  sup- 
port a  stepchild  ceases  with  the  death  of  its  mother,  where  the  child  has  prop- 
erty of  its  own.4 

(4)  Allowance  Out  of  Child's  Estate. —  Where  a  father  is  unable  to  sup- 
port his  infant  child,  and  the  child  has  property  of  his  own,  a  court  of  equity, 
upon  application  of  the  father,  will  make  an  allowance  to  him  out  of  the 
child's  estate  for  the  latter's  support.5 

(5)  Effect  of  Divorce  or  Separation.  —  Ordinarily,  where  a  decree  of 
divorce  is  silent  as  to  the  custody  and  support  of  the  minor  children  of  the 
parties,  the  father  remains  liable  for  their  support;  but  where  the  decree 
awards  the  custody  of  the  children  to  either  party,  such  party  is  usually 
bound  to  support  them  unless  otherwise  provided.     The  question  of  liability 


Pennsylvania.  —  McCormick's  Estate,  1  Pa. 
Co.  Ct.  517. 

Tennessee.  —  Maguinay  v.  Saudek,  5  Sneed 
(Tenn.)  147. 

Support  of  Stepchild  Not  Presumed  to  Be  Gratui- 
tous. —  Where  husband  and  wife  take  care  of 
the  latter's  children  by  a  former  husband, 
there  is  no  presumption  that  such  support  is 
gratuitous  on  the  husband's  part.  Unke  v. 
Dahlmier,  78  Minn.  320;  Eiken  v.  Eiken,  79 
Minn.  360. 

Liability  on  Contract.  —  A  stepfather  may  be- 
come liable  to  a  third  person  on  an  express 
contract  for  services  rendered  to  a  minor  step- 
son.   Franklin  v.  Mooney,  2  Tex.  452. 

A  Widow  is  not  bound  to  support  her  step- 
children. Staal  v.  Grand  Rapids,  etc.,  R.  Co., 
57  Mich.  239. 

1.  Stepfather  Liable  when  Standing  in  Loco  Pa- 
rentis—  England.  —  Stone  v.  Carr,  3  Esp.  I. 

California. — See  Larsen  v.  Hansen,  74  Cal.  320. 

Illinois.  —  Mowbry  v.  Mowbry,  64  111.  383; 
Capek  v.  Kropik,  129  111.  509. 

Iowa.  —  Bradford  v.  Bodfish,  39  Iowa  681; 
Gerdes  v.  Weiser,  54  Iowa  591,  37  Am.  Rep.  229. 

Kansas.  —  Smith  v.  Rogers,  24  Kan.  140,  36 
Am.  Rep.  254. 

Massachusetts.  —  Mulhern  v.  McDavitt,  16 
Gray  (Mass.)  404. 

Missouri.  —  St.  Ferdinand  Loretto  Academy 
v.  Bobb,  52  Mo.  357;  Hennesey  v.  Bavarian 
Brewing  Co.,  63  Mo.  App.  in. 

New  Hampshire  —  Ela  v.  Brand,  63  N.  H.  14. 

New  York.  —  Williams  v.  Hutchinson,  3  N. 
Y.  312,  53  Am.  Dec.  301. 

Tennessee.  —  Maguinay  v.  Saudek,  5  Sneed 
(Tenn.)  147;  Norton  v.  Ailor,  11  Lea  (Tenn.) 
503- 

Assumption  of  Parental  Relation  Question  of  In- 
tention.—  Whether  a  stepfather,  in  receiving 
his  stepchildren  into  his  home,  assumes  the 
relation  of  parent  is  largely  a  question  of  in- 
tention, and  the  intention  to  do  so  should  not 
be  haslily  inferred  from  slight  circumstances. 
Englehardt  v.  Yung,  76  Ala.  534. 

2.  No  Implied  Contract  to  Pay  for  Support.  — 
McKay  v.  McKay,  125  Cal,  65;  Meyer  v. 
Temmc,  72  III.  574;  Grossman  v.  Lauber,  29 


Ind.  618;  Gillett  v.  Camp,  27  Mo.  541;  Hag- 
gerty  v.  McCanna,  25  N.  J.  Eq.  48;  Matter  of 
Dissenger,  39  N.  J.  Eq.  227;  Sharps/.  Cropsey, 
11  Barb.  (N.  Y.)  224,  overruling  Gay  v.  Ballou. 
4  Wend.  (N.  Y.)  403,  21  Am.  Dec.  158;  Mull  v. 
Walker,  100  N.  Car.  46;  Douglas's  Appeal,  82 
Pa.  St.  169. 

Stepdaughter's  Illegitimate  Child.  —  The  doc- 
trine of  the  text  has  teen  applied  to  the  case 
of  a  stepdaughter's  illegitimate  child  who  be- 
came a  member  of  the  stepfather's  family. 
Larsen  v.  Hansen,  74  Cal.  320. 

3.  Contract  with  Guardian  for  Support  of  Step- 
child.—  Meyer  v.  Temme,  72  III.  574;  Hill  v. 
Hanford,  11  Hun(N.  Y.)  536;  Mai  ter  of  Acker- 
man,  116  N.  Y.  654,  26  N.  Y.  St.  Rep.  666; 
Brown's  Appeal,  112  Pa.  St.  18.  See  also 
Grossman  v.  Lauber,  29  Ind.  618;  Matter  of 
Besondy,  32  Minn.  385,  50  Am.  Rep.  579. 

4.  Liability  Terminated  by  Death  of  Child's 
Mother.  —  See  Matter  of  Dissenger,  39  N.J. 
Eq.  227;  Brown's  Appeal,  112  Pa.  St.  18. 

6.  Allowance  Out  of  Child's  Estate. —  Gerdes  v. 
Weiser,  54  Iowa  591,  37  Am.  Rep.  229;  Ela  v. 
Brand,  63  N.  H.  14;  McKnight  v.  Walsh,  23 
N.J.  Eq.  136;  Matter  of  M  uller,  29  Hun  (N. 
Y.)  418;  Matter  of  Marx,  (Surrogate  Cl.)  5 
Abb.  N.  Cas.  (N.  Y.)  224:  Godard  v.  Wagner, 
2  Strobh.  Eq.  (S.  Car.)  r.  See  also  Myers  -■. 
State,  45  Ind.  160;  Welch  v.  Burris,  29  Iowa  186; 
Tanner  v.  Skinner,  11  Bush  (Ky.)  120;  Matter 
of  Wilber,  (Surrogate  Ct.)  27  Misc.  (N.  Y.)  53; 
Wood's  Estate,  13  Phila.  (Pa.)  391,  37  Leg.  Int. 
(Pa.)  465;  Pearce  v.  Olney,  5  R.  I.  269;  Duponl 
v.  Johnson,  Bailey  Eq.  (S.  Car.)  279. 

An  Allowance  to  the  Mother  of  an  infant  may 
be  made  in  a  proper  case.  Vocssing  -•.  Voes- 
sing,  4  Redf.  (N.  Y.)  360;  Pierce  v.  Pierce,  64 
Wis.  73,  54  Am.  Rep.  581.  See  also  re 
Davison,  6  Paige  (N.  Y.)  136. 

Past  Maintenance. —  In  a  proper  case,  but 
only  in  special  cases,  the  court  will  allow  re- 
imbursement for  past  maintenance.  Holtzman 
v.  Castlcman,  2  MacArthur(D.  C.)  555  ;  Beards- 
ley  v.  Hotchkiss,  96  N.  Y.  201;  Smith  ?■. 
Gcortner,  (Supm.  Ct.  Spec.  T.)4oHow.  Pr.  (N 
Y.)  185.  See  generally  the  title  Guardian  and 
Ward,  vol.  15,  p.  102. 
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will  usually  be  determined  by  the  decree  or  by  the  special  facts  of  the  case.1 
In  case  of  a  voluntary  separation,  the  father  is  ordinarily  liable  for  the  sup- 
porl  of  the  children  remaining  in  the  custody  of  the  mother  with  his  consent.2 
Where  a  Wife  Leaves  Her  Husband  for  good  cause,  taking  their  children  with 
her,  thr  husband  is  liable  for  the  support  of  the  children;3  but  he  is  not 
liable  where  the  wife  leaves  without  cause.4 

(6)  Enforcement  of  Duty.  —  The  moral  obligation  of  a  parent  to  support 
his  child  is  not  directly  enforceable,  and  a  court  of  equity  cannot  compel  the 
performance  of  this  duty.5  The  duty  may  be  enforced,  however,  under 
statutes''  or  indirectly,  as  where  a  stranger  supplies  an  infant  with  necessaries 
.mil  recovers  therefor  against  the  parent.7 

(7)  (  riminal  Liability  for  Failure  to  Support.  —  In  some  states,  by  statute, 
the  neglect  of  a  father  to  support  his  minor  children  is  made  a  criminal 
offense."* 

b.  Liability  of  Parent  to  Third  Persons  —  (1)  In  General.  —  The 
general  proposition  seems  to  be  well  settled  that  a  father  cannot  be  held  liable 
for  support  or  necessaries  furnished  to  his  minor  child  by  strangers,  unless 
either  such  child  has  express  or  implied  authority  to  contract  therefor,  or 
there  is  an  express  or  implied  promise  on  the  part  of  the  father  to  pay  for  the 
same.0 

Liability  on  Contract.  —  A  father  may,  of  course,  be  held  liable  for  support  or 


1.  Effect  of  Divorce —  Arkansas.  —  Bauman  v. 
Bauman,  18  Ark.  320.  68  Am.  Dec.  171. 

California.  —  McKay  v.  McKay,  125  Cat.  65. 
Connecticut.  —  Welch's    Appeal,   43  Conn. 
342. 

Illinois.  — Cowls  v.  Cowls,  8  111.435,  44  Am. 
Dec.  708;  Buck  v.  Buck,  60  III.  105;  Plaster  v. 
Plaster,  47  III.  290,  53  111.  445;  Steele  v.  People, 
88  111.  App.  186. 

Indiana.  — Conn  v.  Conn,  57  Ind.  323;  Ram- 
sey v.  Ramsey,  121  Ind.  215. 

Massachusetts.  —  Foss  v.  Hartwell,  168  Mass. 
66,  60  Am.  St.  Rep.  366. 

New  York.  —  Burritt  v.  Burritt,  29  Barb.  (N. 
Y.)  124. 

Ohio.  —  Schuman  v.  State,  9  Ohio  Dec.  513, 
6  Ohio  N.  P.  244. 

Wisconsin.  —  Thomas  v.  Thomas,  41  Wis. 
229;  McGoon  v.  Irvin,  1  Pin.  (Wis.)  526,  44 
Am.  Dec.  409. 

And  see  the  titles  Alimony,  vol.  2,  p.  126; 
Divorce,  vol.  9,  p.  871. 

2.  Husband  Liable  in  Case  of  Voluntary  Separa- 
tion.—  Ravvlyns  v.  Vandyke,  3  Esp.  252;  Mc- 
Millen  v.  Lee,  78  111.  443  Wallace  r.  Ellis,  42 
Ind.  582;  Rumney  v.  Keyes,  7  N.  H.  571; 
Walker  v.  Laighton,  31  N.  II.  Hi;  Grunhut  v. 
Rosenstein,  7  Daly  (N.  Y.)  164;  Gill  v.  Read, 
5  R.  I.  343,  73  Am.  Dec.  73.  See  also  Quigley 
v.  Murphy,  5  Ohio  Dec.  680,  4  Ohio  N.  P.  1. 

The  Misconduct  of  the  Wife  does  not  affect  the 
obligation  of  the  husband  to  support  their 
minor  child  remaining  in  her  custody  with  his 
consent.  Gill  v.  Read,  5  R.  I.  343,  73  Am. 
Dec.  73. 

3.  Wife  Leaving  Husband  for  Cause.  —  Bazeley 
v.  Forder,  L.  R.  3  Q.  B.  559;  Reynolds  v. 
S.v^etser,  15  Gray  (Mass.)  78. 

4.  Wife  Leaving  Without  Cause.  —  Baldwin  v. 
Foster.  138  Mass.  449;  Hyde  v.  Leisenring,  107 
Mich.  490.  But  see  Shields  v.  O'Reilly,  68 
Co  in.  256. 

5.  Duty  to  Support  Child  Not  Enforceable  in 

Equity.  —  Huke  v.  Huke,  44  Mo.  App.  308; 
Ailing  v.  Ailing,  52  N.  J.  Eq.  92;  Matter  of 


Ryder,  11  Paige  (N.  Y.)  185,  42  Am.  Dec.  109. 
See  also  Rawlins  v.  Goldfrap,  5  Ves  Jr.  440. 

6.  See  the  title  Poor  and  Poor  Laws. 

7.  See  infra,  this  subsection,  Liability  of 
Parent  to  Third  Persons. 

8.  Criminal  Liability.  —  Schuman  v.  State,  9 
Ohio  Dec.  513,  6  Ohio  N.  P.  244;  State  v.  Sut- 
cliffe,  18  R.  I.  53- 

Statutes  —  Abandonment  —  Cruelty.  —  See 
Cruelty  to  Children,  vol.  8,  p.  456.  See  also 
Bull  v.  State,  80  Ga.  704;  Jemmerson  v.  State, 
80  Ga.  in;  Bennefield  v.  Slate,  80  Ga.  107; 
Gay  v.  State,  105  Ga.  599,  70  Am.  St.  Rep.  68. 

Death  from  Neglect,  Etc.  —  See  the  title  Mur- 
der and  Manslaughter,  ante,  p.  100. 

9.  No  Liability  in  Absence  of  Authority  or 
Promise  —  England.  —  Moriimore  v.  Wright,  6 
M.  &  W.  482;  Shelion  v.  Springett,  11  C.  B. 
452,  73  E.  C.  L.  452;  Blackburn  v.  Mackey,  1 
C.  &  P.  1,  11  E.  C.  L.  295;  Fluck  v.  Tolle- 
mache,  1  C.  &  P.  5,  11  E.  C.  L.  296;  Wilkins 
v.  Wells,  2  C.  &  P.  231,  12  E.  C.  L.  103;  Sea- 
borne v.  Maddy,  9  C.  &  P.  497,  38  E.  C.  L.  194. 

Alabama.- — Owen  v.  White,  5  Port.  (Ala.) 
435,  30  Am.  Dec.  572. 

Arkansas.  —  Lefils  v.  Sugg,  15  Ark.  137. 

Georgia.  —  Kealon  v.  Davis,  18  Ga.  457. 

Illinois.  —  Gotts  v.  Clark,  78  111.  229;  Jc  hn- 
son  v.  Smallwood,  88  111.  73;  Miller  v.  McKin- 
ney,  45  111.  App.  447. 

Indiana.  —  While  z>.  Mann,  no  Ind.  74. 

ATew  Jersey.  —  Freeman  v.  Robinson,  38  N. 
J.  L.  383,  20  Am.  Rep.  399. 

New  York.  —  Poock  v.  Miller,  1  Hilt.  (N.  Y.) 
108;  Raymond  v.  Loyl,  10  Barb.  (N.  Y.)  4S3. 

North  Carolina.  —  Everilt  v.  Walker,  109  N. 
Car.  129. 

Oregon.  —  Carney  v.  Barrett,  4  Oregon  171. 

Pennsylvania.  —  McLaughlin  v.  McLaughlin, 
159  Pa.  St.  489. 

Vermont.  —  Varney  v.  Young,  n  Vt.  25S; 
Gordon  v.  Potter,  17  Vt.  348. 

Wisconsin.  — Judge  v.  Barrows,  59  Wis.  115. 

And  see  generally  the  cases  cited  through- 
out this  subsection. 
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necessaries  furnished  to  his  infant  child  with  his  authority  or  where  he  has 
promised  to  pay  therefor.1  And  his  moral  obligation  to  support  his  child  is 
a  sufficient  consideration  to  sustain  such  promise, a  but  not  to  sustain  a  promise 
to  pay  for  necessaries  already  furnished.3 

Inferred  or  Implied  Authority  or  Promise.  —  Such  authority  or  promise  need  not 
be  express,  but  may  be  implied  from  circumstances.4 

Conflict  of  Authority.  — ■  The  courts  are  not  agreed,  however,  as  to  what  circum- 
stances will  raise  an  implied  authority  or  promise,  the  conflict  arising  mainly 
out  of  the  difference  of  opinion  as  to  whether  the  duty  of  the  parent  to  sup- 
port his  child  is  a  legal  or  merely  a  moral  obligation.  It  is  held  in  England 
and  by  some  of  the  American  courts  that,  independently  of  the  statutes, 
there  is  no  legal  obligation  on  a  parent  to  maintain  his  minor  child,  and  the 
mere  moral  obligation  to  do  so  affords  no  legal  inference  of  a  promise  to  pay 
a  debt  contracted  by  such  child,  even  for  necessaries.  According  to  this 
view,  in  order  to  hold  a  father  liable  for  support  or  necessaries  furnished  to 
his  child,  there  must  be  shown  either  an  express  promise  on  his  part  to  pay 
therefor,  or  circumstances,  other  than  the  mere  relationship  of  the  paities, 
from  which  such  promise  may  be  inferred.5  By  other  authorities  it  is  held 
that  it  is  the  legal  as  well  as  the  moral  duty  of  parents  to  support  their  minor 
children,  and  that  from  this  legal  duty  a  promise  to  pay  for  necessaries  fur- 


Where  the  Credit  Is  Given  Exclusively  to  the 
Minor,  the  father  is  not  liable.  Bartels  v. 
Moore,  9  Daly  (N.  Y.)  235;  Gordon  v.  Potter, 
17  Vt.  3-|3. 

Where  Medical  Services  Are  Rendered  to  a  Minor 
Child  at  the  Request  of  a  Third  Person,  the  father 
cannot  be  held  liable  therefor  unless  he  had 
previously  authorized  such  services  or  the  ex- 
igencies of  the  case  made  them  imperatively 
necessary  without  sucli  authority.  Kealon  v. 
Davis,  18  Ga.  457;  Ketchem  v.  Marsland, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)  450.  See 
also  Raoul  v.   Newman,  59  Ga.  408. 

The  Personal  Representative  of  the  father  can- 
not be  held  liable  for  the  support  of  a  minor 
child  in  the  absence  of  contract.  Pryor  v. 
West,  72  Ga.  140;  Burns  v.  Madigan,  60  N. 
II.  197. 

1.  Father  Liable  on  Contract.  —  MrKeon  v. 
Byington,  70  Conn.  429;  Brown  v  Deloacli, 
28  Ga.  486;  McMillen  v.  Lee,  78  III.  443; 
Murphy  v.  Ottenheimer,  84  111.  39,  25  Am. 
Rep.  424;  Bedford  v.  Bedford,  32  111.  App.  460; 
Lamson  v.  Varnum,  171  Mass.  237. 

Continuance  of  Authority.  —  Authority  of  an 
infant  to  bind  his  father  for  necessaries  will  be 
presumed  to  continue,  in  the  absence  of  notice 
to  the  contrary  to  the  person  relying  thereon. 
McKen/.ic  v.  Stevens,  19  Ala.  69:;  Murphy  v. 
Ottenheimer,  84  III.  39,  25  Am.  Rep.  424. 

Merely  Giving  Notice  that  He  Will  Not  Be 
Liable  for  debts  will  not  relieve  a  father  from 
liability  for  a  debt  for  necessaries  contracted 
by  his  son  on  his  credit,  where  the  circum- 
stances warrant  the  inference  that  such  partic- 
ular debt  was  authorized.  Bailey  v.  King,  41 
Conn.  365;  Swain  v.  Tyler,  26  Vt.  9;  Hayman 
v.  Meward,  18  U.  C.  C.  P.  353.  See  also 
Quigley  v.  Murphv,  5  Ohio  Dec.  680. 

A  Conditional  Offer  by  the  Parent  to  Pay  for 
Goods  Ordered  by  the  Child  must  be  dearly  ac- 
cepted to  bind  the  parent.  Andrews  v.  Gar- 
rett, 6  C.  B.  N.  S.  262,  95  E  C.  L.  262. 

An  Agreement  for  Compensation  under  the  North 
Dakota  Statute  (Rev.  Codes  [895,  §  2789)  need 
not  state  the  amount  of  compensation,  but 


when  it  is  not  stated,  the  law  will  imply  a 
reasonable  amount.  Flugel  v.  Henschel,  6  N. 
Dak.  205. 

2.  Obligation  to  Support  Consideration  for  Prom- 
ise. —  Jordan  v.  Wright,  45  Ark.  237;  Hunt  v. 
Thompson,  4  III.  179,  36  Am.  Dec.  53S;  Clark 
71.  Gotts,  1  111.  App.  454. 

3.  Necessaries  Previously  Furnished.  —  Mills  v. 
Wyman,  3  Pick.  (Mass.)  207;  Dodge  v.  Adams, 
19  Pick.  (Mass.)  429;  Loomis  v.  Newhall,  15 
Pick.  (Mass.)  159;  Holt  Baldwin,  46  Mo. 
265,  2  Am.  Rep.  515 ;  Freeman  v.  Robinson,  38 
N.  J.  L.  383,  20  Am.  Rep.  399. 

4.  Express  Authority  or  Promise  Unnecessary.  — 
Jordan  v.  Wright,  45  Ark.  237;  Hunt  v. 
Thompson,  4  111.  179,  36  Am.  Dec.  538;  Plotts 
v.  Rosebury,  28  N.  J.  L.  146:  Manning  v. 
Wells,  85  Hun  (N.  Y.)  27.  1  N.  V.  Annot.  Cas. 
293.  See  also  Law  v.  Wilkin,  6  Ad.  &  El.  718, 
33  E.  C.  L.  193. 

An  implied  promise  does  not  differ  from  an 
express  promise  except  in  the  evidence  re- 
quire.! for  its  proof,  the  former  being  proved 
by  indirect  and  the  latter  by  direct  evidence. 
Chilcott  v.  Trimble,  13  Barb.  (N.  Y.)  502. 

5.  No  Promise  Implied  from  Moral  Obligation' to 
Support — England.  —  Mortimore  v.  Wright,  0 
M.  &  W.  486;  Shelton  v.  Springett,  11  C.  B. 
452,  73  E.  C.  L.  452,  20  Eng.  L.  &  Eq.  281. 

Illinois.  —  McMillen  v.  Lee,  "S  111.  443;  Hunt 
v.  Thompson,  4  111.  179,  3(>  Am.  Dec.  538; 
Gotts  v.  Clark,  78  III.  229;  Schnuckle  v.  Bier- 
man.  89  111.  454;  Dumser  v.  Underwood,  68 
III.  App.  121;  Murphy  v.  Ottenheimer,  84  111. 
39,  25  Am.  Rep.  424. 

Missour  i.  —  Holt  v.  Baldwin,  46  Mo.  265,  2 
Am.  Rep.  515. 

New  Hampshire.  —  Kelley  v.  Davis,  49  N.  II. 
187,  6  Am.  Rep.  499.  See  also  French  v.  Ben- 
ton, 44  N.  II.  28. 

New  Jersey.  —  Freeman  v.  Robinson,  38  N. 
J.  L.  383,  20  Am.  Rep.  399. 

New  York.  —  Raymond  v.  I.oyl,  10  Barb.  (N. 

Y.)  483- 

Vermont.  —  Gordon  v.  Potter,  17  Vt.  348. 
Wyoming.  —  Jackson  v.  Mull,  6  Wyo.  55. 
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nished  to  such  children  may  be  inferred.1  In  a  number  of  cases,  without 
reference  to  the  question  whether  the  duty  to  support  is  a  strictly  legal  obli- 
gation, the  rule  is  laid  down  that  where  a  father  neglects  his  duty  tO  furnish 
support  and  necessaries  to  his  infant  children,  and  their  wants  are  supplied 
bj  others,  authority  in  the  child  to  contract  for  such  necessaries,  or  a  promise 
on  tin-  part  of  the  father  to  pay  therefor,  will  be  implied.2  According  to 
these  authorities,  where  the  infant  is  living  at  home  sub  protestate parentis, 
there  must  be  a  clear  and  palpable  omission  of  duty  in  this  respect  on  the 
pari  ot  the  parent  in  order  to  authorize  another  to  act  for  and  charge  the 
expense  to  him.3 

Where  Father  Not  in  Default.  —  Clearly,  where  a  father  has  supplied  his  child 
with  necessaries,  or  is  ready  to  supply  them,  he  cannot  be  held  liable  to  a 
third  person  for  necessaries  furnished  to  the  child  without  his  authority.4 

What  Is  Necessary  Question  for  Parent.  —  A  parent  has  the  right  to  decide  what  is 
necessary  or  proper  for  his  child,  and  a  stranger  who  furnishes  articles  to  a 
child  on  the  parent's  credit,  where  the  latter  has  made  or  is  ready  to  make 
what  he  deems  to  be  suitable  provision  for  the  child,  does  so  at  his  peril  and 
cannot  hold  the  parent  liable  therefor. 5 

Evidence.  —  In  an  action  against  a  father  upon  an  implied  contract  for 
articles  furnished  to  his  minor  son,  the  plaintiff,  in  order  to  recover,  must 
show  not  only  that  the  father  neglected  his  duty,  but  also  that  the  articles 
furnished  were  necessaries.''    Slight  evidence,  however,  is  sufficient  to  estab- 


1.  Porter  v.  Powell,  79  Iowa  151,  18  Am.  St. 
Rep.  353.  And  see  cases  cited  supra,  this 
section,  Duty  of  Parent  to  Support  Child —  In 
General. 

2.  Authority  or  Promise  Implied  from  Omission 
of  Duty  by  Parent — Alabama. — -Owen  v.  White, 
5  Port.  (Ala.)  435,  30  Am.  Dec.  572. 

Illinois.  —  Allen  v.  Jacobi,  14  111.  App.  277. 
Massachusetts.  —  Lamson    v.    Varnum,  171 
Mass.  237. 

Missouri'. — See  Perrin  v.  Wilson,  roMo.451. 
New  Hampshire.  —  Pidgin  v.  Cram,  8  N.  H. 
350. 

New  Jersey.  —  Tomkins  v.  Tomkins,  n  N. 
J.  Eq.  512. 

New  York.  —  Van  Valkinburgh  v.  Watson,  13 
Johns.  (N.  Y.)  480,  7  Am.  Dec.  395;  Matter  of 
Ryder,  11  Paige  (N.  Y.)  185,  42  Am.  Dec.  109; 
Parker  v.  Tillinghast,  (N.  Y.  City  Ct.  Gen.  T.) 
19  Abb.  N.  Cas.  (N.  Y.)  190;  Ketchen  v.  Mars- 
land,  (Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.)45o; 
Eitel  v.  Walter,  2  Bradf.  (N.  Y.)  287;  Manning 
v.  Wells,  (Supm.  Ct.  Spec.  T.)  8  Misc.  (N.  Y.) 
646,  r  N.  Y.  Annot.  Cas.  293. 

The  doctrine  of  the  text  originated  with  the 
case  of  Van  Valkinburgh  v.  Watson,  13  Johns. 
(M.  Y.)  480,  7  Am.  Dec.  395,  in  which,  how- 
ever, it  was  held  that  the  father  was  not  liable, 
there  having  been  no  neglect  of  duty  on  his 
part.  The  correctness  of  the  rule  announced 
in  the  opinion  was  questioned  in  Raymond  v. 
Loyl,  10  Barb.  (N.  Y.)  485,  but  has  been  gen- 
erally conceded  by  the  later  cases  above  cited, 
though  in  these  cases  also  the  father  was  gen- 
erally found  to  be  without  fault,  or,  if  liable, 
his  liability  was  based  on  some  special  facts 
in  the  case  rather  than  upon  the  general  rule 
of  the  text. 

If  a  Father  Abandons  His  Infant  Child  he  may 

be  liable  to  a  stranger  for  necessaries  fur- 
nished to  the  child.  See  Dennis  v.  Clark,  2 
Cush.  (Mass.)  353;  Walker  v.  Laighton,  31  N. 
H.  in;  Manning  v.  Wells,  (Supm.  Ct.  Spec. 


T.)  8  Misc.  (N.  Y.)  646,  affirmed^  Hun  (N.  Y. 
27;  Hardy  v.  Eagle,  (N.  Y.  City  Ct.  Gen.  T. 
23  Misc.  (N.  Y.)  441,  affirmed  (Supm.  Ct.  App. 
T.)  25  Misc.  (N.  Y.)  471.  But  see  Urmston  v. 
Newcomen,  4  Ad.  &  El.  899,  31  E.  C.  L.  222, 
6  N.  &  M.  454. 

3.  Neglect  of  Duty  Must  Be  Clear.  —  Allen  v. 
Jacobi,  14  111.  App.  277;  Pidgin  v.  Cram,  8  N. 
H.  350;  Townsend  v.  Burnham,  33  N.  H.  270; 
Farmington  v.  Jones,  36  N,  H.  271;  Tomkins 
v.  Tomkins,  11  N.  J.  Eq.  512;  Van  Valkin- 
burgh v.  Watson,  13  Johns.  (N.  Y.)  480,  7  Am. 
Dec.  395;  Ketchem  v.  Marsland,  (Supm.  Ct. 
App.  T.)  18  Misc.  (N.  Y.)  450;  Clinton  v.  Row- 
land, 24  Barb.  (N.  Y.)  634. 

4.  No  Liability  Where  Father  Is  Not  in  Default. 
—  Conboy  v.  Howe,  59  Conn.  112;  Johnson  v. 
Smallwood,  88  111.  73;  Miller  v.  McKinney,  45 
111.  App.  447;  Dumser  v.  Underwood,  68  111. 
App.  121 ;  Wallace  v.  Ellis,  42  Ind.  582;  Rogers 
v  Turner,  59  Mo.  116. 

5.  What  Is  Necessary  Question  for  Parent.  — 
Bainbridge  v.  Pickering,  2  VV.  Bl.  1325;  Con- 
boy  v.  Howe,  59  Conn.  112;  Perrin  v.  Wilson, 
10  Mo.  451. 

Bare  Maintenance  Sufficient.  —  It  seems  that  a 
father  is  bound  only  for  a  bare  maintenance. 
See  Holtzman  v.  Castleman,  2  MacArthur  (D. 
C.)  555  ;  Cowls  v.  Cowls,  8  111.  435,  44  Am.  Dec. 

708. 

6.  Proof  by  Plaintiff.  —  Conboy  v.  Howe,  59 
Conn.  112;  Tyler  v.  Arnold,  47  Mich.  564; 
Perrin  v.  Wilson,  10  Mo.  451;  Smith  v.  Church, 
5  Hun  (N.  Y.)  109;  Cromwell  v.  Benjamin,  41 
Barb.  (N.  Y.)  558;  Poock  v  Miller,  1  Hilt.  (N. 
Y.)  108;  Henry  v.  Betts,  1  Hilt.  (N.  Y.)  156. 
See  also  Neilson  v.  Ray.  (C.  PI.  Gen.  T.)  17  N. 
Y.  Supp.  500. 

It  is  not  enough  to  show  that  the  articles 
furnished  were  such  things  as  an  infant  in 
like  condition  in  life  is  supplied  with,  but  it 
must  further  appear  that  they  were  furnished 
under  such  circumstances  as  created  an  obli- 
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lish  an  authority  or  promise.1  The  payment  by  the  father  of  previous  similar 
bills  without  objection  is  evidence  of  the  child's  authority  to  bind  the  father 
for  the  account  sued  on.2  So  where  a  father  requests  another  to  take  and 
bring  up  his  child  for  him,  a  promise  to  pay  for  its  support  will  be  presumed.3 
But  such  promise  will  not  be  implied  from  mere  assent,  without  request, 
where  the  father  himself  is  willing  to  support  the  child.4 

Articles  Not  Necessaries. — A  father  is  liable  upon  an  express  promise  for 
articles  furnished  to  his  minor  child  although  such  articles  were  not  neces- 
saries.5   But  he  cannot  be  held  liable  without  such  promise.6 

\2)  Where  Child  Is  Living  Away  from  Home.  — A  minor  who  voluntarily 
abandons  his  father's  home  or  remains  abroad  against  his  consent,  without 
fault  on  the  part  of  the  father,  forfeits  his  right  to  support,  and  the  father  is 
not  liable  for  support  or  necessaries  furnished  to  him  by  others,7  in  the 
absence  of  an  express  or  implied  promise,9  although  the  person  furnishing 
the  necessaries  may  not  have  been  aware  that  the  child  was  acting  contrary 
to  the  father's  will.9    But  the  father  is  liable  where  the  child  leaves  home 


gation  on  the  parent  or  infant  to  pay  for  them. 
Perrin  v.  Wilson,  10  Mo.  451. 

The  Burden  of  Proof  is  upon  the  plaintiff. 
White  v.  Mann,  no  Ind.  74. 

1.  Slight  Evidence  Sufficient.  —  Jordan  v. 
Wright,  45  Ark.  237;  Freeman  v.  Robinson,  38 
N.  J.  L.  383,  20  Am.  Rep.  399;  Fowekes  -'. 
Baker,  29  Tex.  135,  94  Am.  Dec.  270. 

As  to  Evidence  of  Authority  or  Promise  in  Par- 
ticular Cases,  see  Law  v.  Wilkin,  6  Ad.  &  El. 
718,  33  E.  C.  L.  193;  Hayman  v.  Heward  18 
U.  C.  C.  P.  353;  Lefils  v.  Sugg,  15  Ark.  137; 
Conboy  v.  Howe,  59  Conn.  112;  Thayer  v. 
White,  12  Met.  (Mass.)  343. 

Proof  that  the  father  knew  that  the  plaintiff 
was  supplying  the  child  with  necessaries,  ex- 
pecting to  be  paid  therefor,  is  evidence  tend- 
ing to  establish  the  father's  liability.  Clark 
v.  Clark,  46  Conn.  586.  See  also  Swain  v. 
Tyler,  26  Vt.  9. 

The  father  may  show  declarations  of  the 
plaintiff  tending  to  show  knowledge  that  the 
child  had  no  authority  to  purchase.  Green  v. 
Gould,  3  Allen  (Mass.)  465. 

Question  for  Jury.  —  Whether  there  was  ex- 
press or  implied  authority  or  promise  is  a 
question  for  the  jury.  Owen  v.  While,  5  Port. 
(Ala.)  435,  30  Am.  Dec.  572;  Holt  v.  Baldwin, 
46  Mo.  265.  2  Am.  Rep.  515;  Kelley  v.  Davis, 
49  N.  H.  187,  6  Am.  Rep.  499. 

2.  Payment  of  Previous  Bills. —  McKenzie  v. 
Stevens,  19  Ala.  691;  Bryan  v.  Jackson,  4 
Conn.  288;  Bailey  v.  King,  41  Conn.  365; 
Wilkes  v.  McClung,  32  Ga.  507;  Plotts  v.  Rose- 
bury,  28  N.  J.  L.  146;  Henry  v.  Betts,  1  Hilt. 
(N.  Y.)  156;  Neilson  v.  Ray,  (C.  PI.  Gen.  T.) 
17  N.  Y.  Supp.  500. 

3.  Promise  Implied  from  Request.  —  Jordan  v. 
Wright,  45  Ark.  237;  Goetschins  v.  Hunt, 
(Supm.  Ct.  Gen.  T.)  5  N.  Y.  Supp.  307, 
affirmed  ill  N-  v-  682.  See  also  Derr  v. 
Cooley,  20  N.  Y.  Wkly.  Dig.  109;  Quigley  v. 
Murphy,  5  Ohio  Dec.  680;  Taylor  v.  Deseve, 
81  Tex.  240;  Jackson  v.  Mull,  6  Wyo.  55;  Mc- 
Goun  v.  Cuthbcrl,  10  Quebec  Super.  Ct.  158. 

4.  Promise  Not  Implied  from  Mere  Assent.  — 
Davis  v.  Davis,  85  Ind.  157;  Chilcott  v.  Trim- 
ble, 13  Barb.  (N.  Y.)  502;  Eitel  v.  Walter,  2 
Bradf.  (N.  Y.)  287. 

But  where  a  parent  permits  a  stranger  to 


maintain  and  educate  his  minor  children,  with- 
out objection,  but  rather  assenting  to  and  ad- 
vising therein,  the  law  will  imply  that  he 
knows  his  obligations,  accepts  the  services, 
and  assumes  to  pay.  McGoon  v.  Irvin,  1  Pin. 
(Wis.)  526,  44  Am.  Dec.  409. 

Where  a  Father  Gave  His  Child  to  Another  for 
Adoption,  but  afterwards  took  it  back,  no 
formal  adoption  having  been  consummated,  it 
was  held  that  he  was  not  liable  for  the  child's 
support  during  the  time  when  it  was  so  kept, 
there  having  been  no  agreement  for  compen- 
sation. Mokuhia  v.  McCandless,  5  Hawaii 
370;  Zent  v.  Fuchs,  (Supm.  Ct.  Gen.  T.)  14  N. 
Y.  Supp.  806.  See  also  Young  v.  Heater,  63 
Iowa  668.  Contra,  Taylor  v.  Deseve,  81  Tex. 
246. 

5.  Harper  v.  Lemon,  38  Ga.  227.  See  also 
Andrews  v.  Garrett,  6  C.  B.  N.  S.  262,  95  E.  C. 
L.  262;  Fowlkes  v.  Baker,  29  Tex.  135,  94  Am. 
Dec.  270. 

6.  Grunhut  v.  Rosenstein,  7  Daly  (N.  Y.) 
164. 

7.  Father  Not  Liable  Where  Child  Voluntarily 
Abandons  Home.  —  Owen  v.  White,  5  Port. 
(Ala.)  435,  30  Am.  Dec.  572;  Hunt  v.  Thomp- 
son, 4  111.  179,  36  Am.  Dec.  538;  Miller  v. 
Davis,  49  III.  App.  377:  Weeks  v.  Merrow,  40 
Me.  151;  Angel  v.  McLellan,  16  Mass.  28,  8 
Am.  Dec.  ir8;  Raymond  v.  LoyI,  10  Barb.  (N. 
Y.)  483.  See  also  Gotls  v.  Clark,  78  III.  229. 
But  see  People  v.  Strickland,  (City  Ct.)  13 
Abb.  N.  Cas.  (N.  Y.)  473. 

Child  Returning  Home. —  Where  a  minor  son 
left  home  against  his  father's  will,  but  on  being 
taken  sick  returned  home  and  was  received 
by  his  father,  it  was  held  that  the  father  was 
liable  on  an  implied  promise  for  medical 
services  rendered  10  his  son  at  his  home  with 
his  knowledge  and  consent.  Deane  v.  Annis, 
14  Me.  26.    See  also  Swain  v.  Tyler,  26  Vt.  9. 

One  Who  Without  Justification  Induces  an  In- 
fant Child  to  Leave  Its  Father  cannot  recover 
from  the  latter  for  necessaries  furnished  to  the 
child.    Dodge  v.  Adams,  19  Pick.  (Mass.)  429. 

8.  Promise  Necessary.  —  Miller  v.  Davis,  49 
111.  App.  377. 

9.  Hunt  v.  Thompson,  4  111.  179,  36  Am. 
Dec.  538.  But  see  Murphy  v.  Ottenheimer,  84 
III.  39,  25  Am.  Rep.  424. 
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through  the  father's  fault,  .is  for  fear  of  violence  or  personal  abuse,1  or  where 
he  leaves  home  or  resides  abroad  with  the  father's  consent,2  but  not  where 
the  father  makes  suitable  provision  for  the  child,3  or  where  the  child  resides 
abroad  under  circumstances  amounting  to  emancipation.4 

(3)  Adult  Children.  — A  parent  is  ordinarily  under  no  obligation  to  sup- 
port his  adult  children,  and  is  not  liable  for  services  rendered  or  necessaries 
furnished  to  an  adult  child  unless  such  services  were  rendered  or  necessaries 
furnished  under  authority  from  or  contract  with  him.5  But  he  may  be  held 
liable  on  an  express  promise,  which  need  not  be  in  writing.6  A  mere  request 
bj  the  parent  to  render  the  services  or  supply  the  necessaries,  however,  does 
not  raise  an  implied  promise  to  pay  therefor.7 

(4a  Wliat  Are  Necessaries. — The  general  question  as  to  what  are  neces- 
saries  is  dis<  ussed  elsewhere  in  this  work. H    The  circumstances  of  the  parent9 


1.  J'lil d  Leaving  Home  through  Fear. —  Stanton 
v.  Willson,  3  Day  (Conn.)  37,  3  Am.  Dec.  255. 
See  also  People  v.  Strickland,  (City  Ct.)  13 
Abb.  N.  Cas.  (N.  Y.)  473;  Carpenter  v.  Tatro, 
36  Wis.  297. 

A  father  who  drives  his  infant  child  from 
home  and  abandons  him  is  liable  on  an  im- 
plied promise  to  a  stranger  who,  after  notice 
to  the  father,  supplies  the  child's  wants. 
Manning  v.  Wells,  (Suprn.  Ct.  Spec.  T.)  8 
Misc.  (N.  Y.)  646,  affirmed  85  Hun  (N.  Y.)  27, 
1  N  Y.  Annot.  Cas.  293. 

2.  Child  Residing  Abroad  with  Father's  Consent. 
—  De  Wane  v.  Hansow,  56  111.  App.  575; 
Porter  v.  Powell,  79  Iowa  r;;i,  18  Am.  St.  Rep. 
353;  Cooper  v.  McNam  ira.  92  Iowa  243; 
Hardy  v.  Eagle,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  471;  Johnson  v.  Gibson,  4  E.  D.  Smith 
(N.  Y.)23t;  Hughes  v    Rees,  10  Ont.  Pr.  3or. 

Where  a  Parent  Sends  His  Boy  Away  to  School 
and  fails  to  supply  him  with  necessary  cloth- 
ing, he  is  liable  to  a  third  person  furnishing 
such  clothing  on  the  parent's  credit.  Parker 
v.  Tillinghast,  (N.  Y.  City  Ct.  Gen.  T.)  19  Abb. 
N.  Cas.  (N.  Y.)  190.  See  also  Law  v.  Wilkin, 
6  Ad.  &  EI.  718,  33  E.  C.  L.  193. 

3.  Kimball  v.  Keyes.  n  Wend.  (N.  Y.)  33. 
See  also  Tvler  v.  Arnold,  47  Mich.  564;  Judge 
v.  Barrows,  59  Wis.  115. 

4.  Emancipated  Child. —  Bushnell  z>.  Bishop 
Hill  Colony,  28  111.  204;  Gotts  v.  Clark,  78  111. 
229;  Kubic  v.  Zemke,  ros  Iowa  269;  Johnson 
v.  Gibson,  4  E.  D.  Smith  (N\  Y.)  231.  See  also 
Hardy  v.  Eagle,  (Supm.  Ct.  App.  T.)  25  Misc. 
(N.  Y.)  471. 

5.  Parent  Not  Liable  for  Necessaries  Furnished 
to  Adult  Child.  —  Wallace  v.  Ellis,  42  Ind.  582; 
White  v.  Mann,  no  Ind.  74;  Monroe  County 
v.  Teller,  51  Iowa  670;  Blachley  v.  Laba,  63 
Iowa  22,  50  Am.  Rep.  724;  Townsend  v.  Burn- 
ham,  33  N.  H.  270;  Wood  v.  Gill,  1  N.  J.  L. 
512;  Mt.  Pleasant  v.  Wilcox,  2  Pa.  Dist.  628; 
Hawkins  v.  Hyde,  55  Vt.  55. 

A  father  is  under  no  legal  obligation  to  sup- 
port his  adult  widowed  daughter  or  her  infant 
offspring.    Haynes  v.  Waggoner,  25  Ind.  174. 

The  Fact  that  an  Adult  Child  Is  a  Member  of 
the  Family  of  the  Father  does  not  render  the 
I  itier  liable  for  necessaries  furnished  at  the 
request  of  the  child.  White  v.  Mann,  no  Ind. 
74;  Blachley  v.  Laba,  63  Iowa  22,  50  Am.  Rep. 
724. 

The  Father  May  Be  Liable  where  his  child, 
though  an  adult,  is  an  invalid,  Cromwell  v. 
Benjamin,  41  Barb.  (N.  Y.)  558,  or  insane, 


Alger  v.  Miller,  56  Barb.  (N.  Y.)  227.  But  see 
Monroe  County  v.  Teller,  51  Iowa  670. 

6.  Father  Liable  on  Express  Promise.  —  Ker- 
nodle  v.  Caldwell,  46  Ind.  153 ;  Patton  v.  Has- 
singer,  69  Pa.  St.  311 ;  Booker  v.  Tally,  2 
Humph.  (Tenn.)  308. 

A  Promise  by  a  Father  to  Pay  for  Services 
Already  Rendered  to  his  adult  child  without  pre- 
vious request  on  the  part  of  the  father  is  with- 
out consideration  and  not  enforceable.  Mills 
v.  Wyman,  3  Pick.  (Mass.)  207. 

Liability  of  Child.  —  A  promise  by  a  father  to 
pay  for  goods  purchased  by  his  adult  child 
does  not  relieve  the  child  from  liability  there- 
for unless  before  the  goods  were  purchased 
there  was  an  agreement  to  that  effect.  Brewer 
v.  Warner,  126  Pa.  St.  151. 

7.  No  Implied  Liability  on  Mere  Request.  — 
Norris  v.  Dodge,  23  Ind.  190;  Crane  v.  Bau- 
douine,  55  N.  Y.  256,  reversing  65  Barb.  (N.  Y.) 
260;  Boyd  v.  Sappington,  4  Watts  (Pa.)  247. 
But  see  Ellebarger  v.  Swiggett,  1  Ind.  App. 
598. 

8.  See  the  titles  Husband  and  Wife,  vol. 
15,  p.  876;  Infants,  vol.  r6,  p.  276.  See  also 
Clyde  Cycle  Co.  v.  Hargreaves,  78  L.  T.  N. 
S.  296;  Lefils  v.  Sugg,  15  Ark.  137;  Brown  v. 
Deloach,  28  Ga.  486;  Perrin  v.  Wilson.  10  Mo. 
451 ;  Grunhut  v.  Rosenstein,  7  Daly  (N.  Y.)  164. 

Question  for  Jury.  —  Whether  particular  serv- 
ices or  articles  were  necessaries  is  a  question 
for  the  jury.  See  the  title  Infants,  vol.  16. 
p.  281,  and  see  Parker  v.  Tillinghast,  (N.  Y. 
City  Ct.  Gen.  T.)  19  Abb.  N.  Cas.  (N.  Y.)  190; 
Detwiler  v.  Bowers,  9  Pa.  Super.  Ct.  473. 

The  Supplier  Must  Take  Notice  of  what  is 
necessary  for  the  infant.  Tomkins  v.  Tom- 
kins,  11  N.  J.  Eq.  512;  Van  Valkinburgh  v. 
Watson,  13  Johns.  (N.  Y.)  480,  7  Am.  Dec.  395; 
Poock  v.  Miller,  1  Hilt.  (N.  Y.)  108. 

Legal  Services  are  not  necessaries,  and  a  father 
cannot  be  held  liable  to  an  attorney  for  de- 
fending his  minor  child  upon  a  criminal 
charge,  in  the  absence  of  express  contract. 
Hill  v.  Childress,  10  Yerg.  (Tenn.)  514.  But 
see  the  titles  Husband  and  Wife,  vol.  15,  p. 
877;  Infants,  vol.  16,  p.  279. 

A  Surgical  Operation  of  doubtful  advantage 
performed  on  an  infant  upon  request  of  the 
mother  is  not  such  a  necessary  as  to  render  the 
nonassenting  father  liable  therefor.  Detwiler 
v.  Bowers,  g  Pa.  Super.  Ct.  473. 

9.  Circumstances  of  Parent.  —  Cowls  v.  Cowls, 
8  111.  435,  44  Am.  Dec.  708;  McGoon  v.  Irvin, 
1  Pin.  (Wis.)  526,  44  Am.  Dec.  409. 
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or  the  child  1  will  obviously  have  an  important  bearing  on  the  question. 

2.  Protection.  —  The  duty  of  protection  is  a  natural  duty  which  is  rather 
permitted  than  enjoined  by  any  municipal  laws,  nature,  in  this  respect,  work- 
ing so  strongly  as  to  need  rather  a  check  than  a  spur.2  The  right  of  a  parent 
to  protect  his  child  does  not  include  the  right  to  inflict  punishment  for  an 
injury  done  to  such  child.3 

3.  Education  —  a.  In  General.  —  The  moral  duty  of  a  parent  to  provide 
for  the  proper  education  of  his  child  is  recognized  by  text  writers,  but  this 
duty  seems  not  to  have  been  enforceable  at  common  law.4  In  the  United 
States,  the  state,  under  the  public-school  system,  relieves  the  parent  of  this 
duty.5 

b.  Religious  Education.  —  in  Great  Britain,  where  father  and  mother  are 
of  different  religions  the  rule  of  law  is  that  the  religion  of  the  father  will  pre- 
vail in  the  education  of  their  children,  and  the  father  may  have  the  children 
educated  in  his  own  religion  6  although  he  may  have  agreed  otherwise.7  But 
such  right  may  be  abandoned  8  or  forfeited  by  irreligious  or  immoral  conduct.9 

In  the  United  States  this  question  seems  not  to  have  been  considered.  The 
duty  of  a  parent  to  give  religious  instruction  to  his  children  and  his  right  to 
do  so  without  interference  are  recognized,  however,  though  the  parent  can- 
not control  or  interfere  with  the  rights  of  conscience  of  his  minor  child  in 
religious  matters  where  the  child  has  arrived  at  the  age  of  discretion. 10 

IV.  Liabilities  of  Parent  —  1.  For  Torts  of  Child.  —  The  General  Rule  is  that 
a  parent  is  not  liable  in  damages  for  the  torts  of  his  minor  child,  even  though 
the  child  lives  with  the  parent  and  is  under  his  control,  when  such  acts  were 
done  without  his  authority,  knowledge,  or  consent,  had  no  connection  with 
his  business,  were  not  ratified  by  him,  and  were  of  no  benefit  to  him  ;  11  or,  as 
it  has  been  more  briefly  stated,  a  parent  is  never  liable  for  the  wrongful  acts 

Hill  v.  Hill,  8  Jur.  N.  S.  609.  10  W.  R.  400,  31 
L.  J.  Ch.  505. 

7.  Right  Not  Lo3t  by  Agreement.  —  Andrews 
v.  Salt,  L.  R.  8  Ch.  622;  In  re  Agar-Ellis,  10 
Ch.  D.  49;  In  re  Meade,  Ir.  R.  5  Eq.  98;  re 
Browne,  2  Ir.  Ch.  151;  In  re  Nevin,  (1891)  2 
Ch.  299. 

8.  Abandonment  of  Right.  —  Andrews  v.  Salt, 
L.  R.  8  Ch.  623;  Hill  v.  Hill,  8  Jur.  N.  S.  609, 
6  L.  T.  N.  S.  gg;  In  re  Clarke,  21  Ch.  D.  817. 

9.  Forfeiture  of  Right.  —  Shelley  v.  West- 
brooke,  Jac.  266;  Wellesley  v.  Wellesley,  2 
Bligh  N.  S.  124;  In  re  Agar-Ellis,  10  Ch.  D. 
49,  24  Ch.  D.  317.  See  also  /;/  re  Besant,  n 
Ch.  D.  508. 

10.  Parent  Cannot  Control  Child's  Conscience.  — 

Com.  v.  Armstrong,  1  Pa.  L.  J.  392,  1  Pa.  L. 
J.  Rep.  146;  Com.  v.  Sigman,  2  Pa.  L.  J.  Rep. 
36,  3  Pa.  L.  J.  252.  See  also  Whalen  v.  Olm- 
stead,  61  Conn.  263. 

11.  Parent  Not  Generally  Liable  —  England.  — 
Moon  v.  Tower,  8  C.  B.  N.  S.  611,  98  E.  C.  L. 
611.  See  also  Harding  v.  Greening.  1  Moo. 
477,  8  Taunt.  42,  4  E.  C.  L.  13. 

Canada.  —  File  v.  Unger,  27  Ont.  App.  468. 
California.  —  Hagerly  v.   Powers,  66  Cal. 
368,  56  Am.  Rep.  101. 

Delaivare.  —  Shockley  v.  Shepherd.  9  Houst. 
(Del.)  270. 

Illinois.  —  Wilson  v.  Garrard,  59  111.  51; 
Paulin  7-.  Howser,  63  III.  312;  Malmberg  v. 
Bartos  83  III.  App.  481. 

Kansas.  —  Edwards  v.  Crume,  13  Kan.  348; 
Baker  v.  Morris,  33  Kan.  580. 

Maine.  — Maddox  v.  Brown,  71  Me.  432,  36 
Am.  Rep.  336.  See  also  Scott  v.  Watson,  46 
Me.  362,  74  Am.  Dec.  457. 


Evidence  of  the  character  and  standing  of 
the  father  and  (he  expectancy  of  the  child  is 
not  admissible  on  the  question  of  the  value  of 
the  services  rendered  in  the  support  of  the 
child,  the  actual  value  of  the  services  being  the 
material  question.  Liesemer  v.  Burg,  106 
Mich.  124. 

1.  Circumstances  of  Infant.  —  Stanton  v.  Will- 
son,  3  Day  (Conn.)  37,  3  Am.  Dec.  255:  Van 
Valkinburgh  v.  Watson,  13  Johns.  (N.  Y.)  480, 
7  Am.  Dec.  395;  Poock  v.  Miller,  1  Hilt.  (N. 
Y.)  108. 

2.  Protection.  —  1  Black.  Com.  450.  And  see 
the  titles  Assault  and  Battery,  vol.  2,  p.  981; 
Self-defense. 

3.  No  Right  to  Punish  for  Injury  to  Child.  — 
Sowell  v.  McDonald,  58  Miss.  251;  Com.  v. 
Armstrong,  1  Pa.  L.  J.  392,  1  Pa.  L.  J.  Rep. 
146. 

4.  1  Black.  Com.  450;  2  Kent's  Com.  195, 
196. 

Professional  Education. —  It  has  been  'eld 
that  a  son  twenty  years  of  age,  in  good  health, 
cannot  compel  his  mother  to  furnish  to  him 
the  means  of  obtaining  a  professional  educa- 
tion, whatever  may  be  the  amount  of  her  prop- 
erty. Matter  of  Ryder,  11  Paige  (N.  Y.)  185, 
42  Am.  Dec.  109, 

5.  Sse  the  title  Schools. 

6.  Right  of  Father  to  Determine  Religious  Edu 
cation  of  Child.  —  Talbot  v.  Shrewsbury,  4  Myl. 
&  C.  672;  In  re  Agar-Ellis,  10  Ch.  D.  49,  24 
Ch.  D.  3 r7;  Hawksworth  v.  Hawksworth,  L. 
R.  6  Ch.  539;  Davis  v.  Davis,  10  W.  R.  245; 
In  re  Newbery,  L.  R.  1  Ch.  263;  /;/  re  McGraih, 
(1892)  2  Ch.  496,  (1893)  1  Ch.  143;  In  re  Clarke, 
21  Ch.  D.  817;  In  re  Scanlan,  40  Ch.  D,  200; 
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of  his  minor  child  unless  such  acts  were  performed  with  the  parent's  consent, 
or  in  connection  with  the  parent's  business.1  Where,  however,  the  tort 
complained  of  was  committed  while  the  child  was  engaged  in  the  parent's 
service,  within  the  scope  of  his  employment,  or  where  the  circumstances  show 
that  it  was  done  with  the  parent's  knowledge  and  by  his  authority,  or  with 
his  consent,  he  is  liable.2 

In  Order  to  Connect  a  Parent  with  the  Tortious  Acts  of  His  Minor  Child  and  render  him 

Liable  for  an  injury  caused  thereby,  evidence  tending  to  show  that  such  child 
had  on  previous  occasions  done  acts  of  the  same  nature,  with  his  parent's 
knowledge,  is  admissible.  Thus,  in  an  action  to  recover  damages  for  an 
injury  caused  by  the  frightening  of  a  horse  by  minor  children,  who  shouted 
and  fired  pistols  as  the  injured  party  was  passing  their  father's  premises,  it 
was  held  to  lie  proper  to  show  that  such  children  had  frequently  before  the 
day  upon  which  the  accident  happened  called  abusive  names,  shouted,  and 
discharged  firearms  when  persons  were  passing  the  premises,  and  that  this 
was  often  done  in  the  presence  of  the  father;3  and  so  where  one  has  been 
injured  by  the  negligent  use  of  a  gun  in  the  hands  of  a  minor  child  it  is 
proper  to  show  that  such  child  was  in  the  habit  of  using  the  gun  in  a  danger- 
ous and  negligent  manner,  and  that  this  fact  was  known  to  his  father.4 

Civil-law  Rule.  —  In  a  few  jurisdictions,  by  statutory  enactment,  the  rule  of 
the  civil  law  obtains,  and  parents  are  generally  liable  for  the  torts  of  their 
minor  children.5 


Michigan. — Brohl  v.  Lingeman,  41  Mich.  711. 

Missouri.  —  Bakers.  Haldeman,  24  Mo.  219, 
69  Am.  Dec.  430;  Paul  v.  Hummel,  43  Mo. 
119,  97  Am.  Dec.  381;  Needles  v.  Burk,  81  Mo. 
569,  51  Am.  Rep.  251. 

New  Jersey.  —  M'Calla  v.  Wood,  2  N.  J.  L.  81. 

New  York.  —  Tifit  v.  Tifft.  4  Den.  (N.  Y.) 
175;  Schlossberg  v.  Lahr,  (C.  PI.  Spec.  T.)  60 
How.  Pr.  (N.  Y.)  450. 

Ohio.  —  Cluthe  v.  Svendsen,  9  Ohio  Dec. 
(Reprint)  458,  13  Cine.  L.  Bui.  633. 

Texas.  — Chandler  v.  Deaton,  37  Tex.  406; 
Ritier  v.  Thibodeaux,  (Tex.  Civ.  App.  1897) 
41  S.  W.  Rep.  492. 

Wisconsin.  —  Winkler  v.  Fisher,  95  Wis.  355; 
Kumba  v.  Gilham,  103  Wis.  312. 

When  Not  Liable  for  Injury  to  Animals.  —  Wil- 
son v.  Garrard,  59  111.  51;  Baker  v.  Morris,  33 
Kan.  580;  Tifft  v.  Tifft,  4  Den.  (N.  Y.)  175; 
Chandler  v.  Deaton,  37  Tex.  406. 

When  Not  Liable  for  Damage  Caused  by  Fire. 
—  Edwards  v.  Crume,  13  Kan.  348;  Needles 
v.  Burk,  81  Mo  569,  51  Am.  Rep.  251. 

When  Not  Liable  for  Injury  Caused  by  Firearms 
in  Hands  of  Minor. —  Ritter  v.  Thibodeaux, 
(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  492; 
Winkler  v.  Fisher,  95  Wis.  355.  Compare  John- 
son v.  Glidden,  11  S.  Dak.  237,  74  Am.  St. 
Rep.  795. 

Parent's  Promise  to  Pay  for  Damage  Not  Ratifi- 
cation. —  Baker  v.  Morris,  33  Kan.  580. 

1.  Smith  v.  Davenport,  45  Kan.  423,  23  Am. 
St.  Rep.  737. 

2.  When  Parent  Liable.  —  Dunks  v.  Grey,  3 
Fed.  Rep.  862;  Teagarden  v.  McLaughlin.  86 
Ind.  476,  44  Am.  Rep.  332;  Sharpe  v.  Williams, 
41  Kan.  56;  Lashbrook  v.  Patten,  1  Duv.  (Ky.) 
317;  Beedy  v.  Reding,  16  Me.  362;  Strohl  v. 
Levan,  39  Pa.  St.  177;  Hower  v.  Ulrich,  156 
Pa.  St.  4ro;  Schaefer  v.  Osterbrink,  67  Wis. 
495,  58  Am.  Rep.  875.  See  also  Cameron  v. 
Heister,  10  Ohio  Dec.  (Reprint)  651,  22  Cine. 
L.  Bui.  384. 


Liable  in  Action  of  Trover  for  Articles  Taken  by 
Child  with  Parent's  Knowledge. —  Beedy  v. 
Reding,  16  Me.  362;  Hower  v.  Ulrich,  156  Pa. 
St.  410. 

Ducking  Schoolmaster.  —  Sharpe  v.  Williams, 
41  Kan.  56. 

When  Liable  for  Injury  Caused  by  Careless  Driv- 
ing. —  Lashbrook  v.  Patten.  1  Duv.  (Ky.)  317; 
Schaefer  v.  Osterbrink,  67  Wis.  495,  58  Am. 
Rep.  875.  See  also  Strohl  v.  Levan,  39  Pa.  St. 
177.  Compare  Shockley  v.  Shepherd,  9  Houst. 
(Del.)  270;  Brohl  v.  Lingeman,  41  Mich.  711; 
File  v.  Unger,  27  Ont.  App.  468. 

3.  Evidence  of  Other  Tortious  Acts  of  Same 
Nature  Admissible.  —  Hoverson  v.  Noker,  60 
Wis.  511,  50  Am.  Rep.  381. 

4.  Previous  Negligent  Use  of  Gun.  —  Johnson 
v.  Glidden,  ri  S.  Dak.  237,  74  Am.  St.  Rep. 
795- 

5.  In  Louisiana  it  is  provided  by  statute  (Civ. 

Code,  art.  2318)  that  "  ihe  father,  or  after  his 
decease  the  mother,  are  responsible  for  the 
damage  occasioned  by  their  minor  or  un- 
emancipated  children  residing  with  them,  or 
placed  by  them  under  the  care  of  other  per- 
sons." Marionneux  v.  Brugier,  35  La.  Ann. 
13;  Mullins  v.  Blaise,  37  La.  Ann.  93.  See 
also  Cleaveland  71.  Mayo,  19  La.  414;  Car- 
mouche  v.  Bouis,  6  La.  Ann.  95,  54  Am.  Dec. 
558. 

Where  a  minor  child,  while  serving  on  a 
posse  comitatus,  at  the  command  of  a  sheriff, 
negligently  shot  another  member  of  the  posse, 
it  was  held  that  his  father  was  not  liable,  as 
the  parental  authority  was  suspended  for  the 
time  by  the  law.  Coats  v.  Roberts,  35  La. 
Ann.  891. 

In  Quebec  it  is  provided  by  statute  (Civ. 
Code,  art.  1054)  that  a  parent  is  liable  for  the 
tortious  acts  of  his  minor  child  unless  he  can 
show  that  it  was  impossible  for  him  to  pre- 
vent it.  Thibault  v.  Blouin,  16  Quebec  Super. 
Ct.  98;  Lussier  v.  Chayeth,  30  L.  C.  Jur.  166. 
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2.  For  Necessaries  for  Child.  —  This  question  has  already  received  treatment.1 

V.  AGENCY.  —  The  general  rule  of  law  that  mere  relationship  does  not 
confer  authority  to  act  as  agent  applies  between  parent  and  child.3 

VI.  Emancipation  —  1.  Presumption.  —  It  has  been  stated  that  emancipa- 
tion of  a  minor  is  not  to  be  presumed  but  must  always  be  proved.3 

2.  By  Attainment  of  Majority.  —  A  child  upon  arriving  at  full  age  is  pre- 
sumed to  be  emancipated,1  and  the  parent's  authority  to  claim  or  dispose  of 
his  services  is  at  an  end.5  But  the  presumption  of  complete  emancipation 
may  be  rebutted  where  the  child,  after  attaining  his  majority,  continues  to 
reside  with  the  parent  as  a  member  of  his  family,6  especially  if  such  child  be 
non  compos  mentis.'1 

3.  By  Consent  of  Parent  — a.  GENERAL  RULE.  —  A  parent  may,  by  agree- 
ment, emancipate  his  minor  child  for  the  whole  or  any  part  of  the  remaining 
period  of  minority,  and  the  minor  will  thus  become  entitled  to  his  own  earn- 
ings during  the  period  embraced  in  the  agreement.8 

b.  Implied  from  Circumstances.  —  The  agreement  need  not  be  express, 
but  may  be  inferred  from  the  conduct  of  the  parent  and  the  circumstances 
of  the  case.9    But  the  mere  fact  that  a  child  has  left  the  family  and  is  not 


See  also  Gravel  v.  Hughes,  7  Montreal  Leg. 
N.  32;  Petrin  v.  Larochelle,  4  Rev.  Leg.  286. 
This  is  the  provision  of  the  French  law.  Code 
Napoleon,  art.  1384. 

In  Hawaii,  under  Civ.  Code,  §  1125,  in  force 
in  1891,  the  parent  was  responsible  for  the 
tortious  acts  of  his  minor  children.  Day  v. 
Day,  8  Hawaii  715. 

1.  See    supra,   this    title.  Duties  of  Parent 

—  Maintenance  —  Liability  of  Parent  to  Third 
Persons. 

2.  Agency.  —  Greenfield  Bank  v.  Crafts,  2 
Allen  (Mass.)  269;  Johnson  v.  Stone,  40  N.  H. 
IQ7,  77  Am.  Dec.  706;  Hovey  v.  Brown,  59  N. 
H.  114;  Ritch  v.  Smith,  82  N.  Y.  627.  Com- 
pare White  v.  Edgman,  1  Overt.  (Tenn.)  19. 
And  see  the  title  AGENCY,  vol.  I,  p.  958. 

As  to  authority  of  a  child  to  bind  the  parent 
for  necessaries,  see  supra,  this  title,  Duties  of 
Parent  —  Maintenance — Liability  of  Parent  to 
Third  Persons. 

3.  Lowell  v.  Newport,  66  Me.  78. 

4.  Arrival  at  Full  Age. —  Poukney  v.  Glover, 
23  Vt.  328;  Baldwin  v.  Worcester,  66  Vt.  54; 
Hard  wick  v.  Pawlet,  36  Vt.  320;  Westmore  v. 
Sheffield,  56  Vt.  239;  Craftsbury  v.  Greens- 
boro, 66  Vt.  591. 

5.  State  v.  Shreve,  I  N.  J.  L.  268. 

As  to  the  Time  When  Full  Age  Is  Attained,  see 
the  titles  Age,  vol.  1,  p.  927;  Infants,  vol.  16, 
p.  262;  Private  International  Law. 

6.  Union  Pac.  R.  Co.  v.  Jones,  2t  Colo.  340; 
Overseers  of  Poor  v.  Overseers  of  Poor,  16  N. 
J.  L.  119,  31  Am.  Dec.  229. 

7.  Tremont  u.  Mt.  Desert,  36  Me.  390;  Wis- 
casset  v.  Waldoborough,  3  Me.  388;  Upton  v. 
Northbridge,  15  Mass.  237;  Orford  v.  Rumney, 
3  N.  H.  331;  Scranton  Poor  Dist.  Danville, 
106  Pa.  St.  446;  Washington  Tp.  v.  Beaver 
Tp.,  3  W.  &  S.  (P. 1.)  548. 

8.  Emancipation  by  Agreement —  California. 

—  Lackman  v.  Wood,  25  Cal.  147. 
Connecticut .  —  Morse      Welton,  6  Conn.  547, 

16  Am.  Dec.  73. 

Indiana.  —  I  laugh,  etc..  Iron  Works  v.  Dun- 
can, 2  Ind.  App.  264;  Jenison  v.  Graves,  2 
Blackf.  (Ind.)  440. 

Maine.  —  Boynton  v.  Clay,  58  Me.  236.  See 
also  Lowell  v.  Newport,  66  Mc.  78. 


Massachusetts.  —  Stiles  c.  Granville,  6  Cush. 
(Mass.)  458;  Jenney  v.  Alden,  12  Mass.  375; 
Corey  v.  Corey,  19  Pick.  (Mass.)  29,  31  Am. 
Dec.  117;  Wood  v.  Corcoran,  1  Allen  (Mass.) 
405. 

Michigan.  —  Allen  v.  Allen,  60  Mich.  635. 
Montana.  —  Francisco  v.    Benepe,  6  Mont. 
243- 

New  Hampshire.  —  Hall  v.  Hall,  44  N.  H. 
293- 

New  Jersey.  —  Snediker  v.  Everingham,  27 
N.  J.  L.  143. 

Neiv  York.  —  Burlingame  v.  Burlingame,  7 
Cow.  (N.  Y.)  92. 

Pennsylvania.  —  U.  S.  <'.  Mertz,  2  Watts  (Pa.) 
406;  Torrens  v.  Campbell,  74  Pa.  St.  470. 

Tennessee.  —  Tennessee  Mfg.  Co.  v.  James, 
91  Tenn.  154,  30  Am.  St.  Rep.  865. 

Vermont.  —  Chase  v.  Smith,  5  Vt.  556;  Til- 
lotson  v.  McCrillis,  11  Vt.  477. 

Wisconsin.  — ■  Monaghan  v.  School  Dist.  No. 
I,  38  Wis.  100. 

9.  Emancipation  Implied  from  Conduct  and 
Circumstances  —  Alabama.- —  Lyon  v.  Boiling, 
14  Ala.  753,  48  Am.  Dec.  122. 

Arkansas.  —  Bobo  v.  Bryson,  21  Ark.  387,  76 
Am.  Dec.  406;  Fairhurst  v.  Lewis,  23  Ark.  435. 

California.  —  Lackman  v.  Wood,  25  Cal.  147. 

Connecticut. — Johnson  v.  Terry,  34  Conn. 
259. 

Delaware.  —  Farrell  v.  Farrell,  3  Houst. 
(Del.)  633. 

Illinois. — Aulger  v.  Badgely,  29  111.  App. 
33°- 

Iowa.  —  Bener  v.  Edgington,  76  Iowa  105. 

Maine.  —  Dennysville  u.  Trescott,  30  Me. 
470;  West  Gardiner  v.  Manchester,  72  Me.  509; 
Lowell  v.  Newport,  66  Me.  78. 

Massachusetts.  —  Wodell  v.  Coggeshall,  2 
Met.  (Mass.)  89,  35  Am.  Dec.  391;  Whiting  v. 
Earle,  3  Pick.  (Mass.)  201,  15  Am.  Dec.  207; 
Corey  v.  Corey,  19  Pick.  (Mass.)  29,  31  Am. 
Dec.  117;  Dodge  v.  Favor,  15  Gray  (Mass.)  82. 

Missouri.  —  Ream  v.  Watkins,  27  Mo.  519, 
72  Am.  Dec.  283;  Dierker  v.  Hess.  54  Mo.  246. 

New  Hampshire, — Gale  v.  Parrot.  1  N.  H. 
28;  Huntoon  v.  Hazelton,  20  N.  H.  38S. 

Neu>  Jersey.  — Campbell  v.  Campbell,  11  N, 
I.  Eq.  272. 
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under  the  actual  control  of  the  parent  is  not  sufficient  to  show  emancipation.1 

c.  Revocable  Nature  of  Agreement. — A  parol  emancipation  with- 
out consideration  amounts  to  no  more  than  a  license,  and  may,  as  between 
the  parent  anil  the  child,  be  revoked  at  any  time  before  the  child  reaches  his 
majority.1  But  such  revocation  will  not  affect  the  rights  of  the  child  as  to 
anything  he  may  have  earned  during  the  period  of  his  emancipation.3 

(/.  INSOLVENCY  OF  PARENT.  —  The  parent  may  emancipate  his  child  even 
though  lie  be  involved  in  a  hopeless  state  of  insolvency,  and  thus  place  the 
t  ut  ure  services  ami  t  In-  earnings  of  his  child  beyond  the  reach  of  his  creditors.4 

4.  By  Marriage  The  Marriage  of  a  Minor  Son,  with  the  consent  of  his  father, 
works  an  emancipation.  He  becomes  the  head  of  a  new  family,  and  his  new 
relations  to  such  family  create  obligations  and  duties  which  require  him  to  be 
master  of  himself,  his  time,  his  labor,  his  earnings,  and  his  conduct.5  And 
it  has  been  held  that  an  infant  husband  is  entitled  to  his  own  wages  so  far  as 
they  are  necessary  for  his  own  support  and  that  of  his  wife  and  children,  even 
i!  he  married  without  his  father's  consent." 

Marriage  of  Daughter.  —  It  seems  to  be  clear  that  when  an  infant  daughter 
marries  she  is  emancipated  from  the  control  of  her  parents,  and  their  right  to 
her  custody  and  services  is  terminated.7 

5.  By  Enlistment  in  Military  or  Naval  Service.  • —  A  minor  who  enlists  in  the 
military  or  naval  service  of  his  country  ceases  to  be  a  part  of  his  father's 
family  and  puts  himself  under  the  control  of  others,  and  is  consequently 


New  York.  —  Shute  v.  Dorr,  5  Wend.  (N.  Y.) 
204;  Canovar  v.  Cooper,  3  Barb.  (N.  Y.)  115; 
lohnson  v.  Gibson,  4  E.  D.  Smith  (N.  Y.)  231; 
Lind  v.  Sullestadl,  21  Hun  (N.  Y.)  364. 

Ohio.  —  Geringer  v.  Heinlein,  n  Ohio  Dec. 
(Reprint)  787,  29  Cine.  L.  Bui.  339. 

Pennsylvania.  —  Beaver  v.  Bare,  104  Pa.  St. 
58,  49  Am.  Rep.  567. 

Texas.  —  Washington  v.  Washington,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  88. 

//'  ,!  Virginia.  —  Halliday  v.  Miller,  29  W. 
Va.  424,  6  Am.  St.  Rep.  653. 

Wisconsin.  —  Monaghan  v.  School  Dist.  No. 
1,  38  Wis.  100. 

1.  Bozrah  v.  Stonington,  4  Conn.  373. 

2.  Stovall  v.  Johnson,  17  Ala.  14;  Everett  v. 
Sherfey,  1  Iowa  356;  Abbott  v.  Converse,  4 
Allen  (Mass  )  530;  Soldanels  v.  Missouri  Pac. 
R.  Co.,  23  Mo.  App.  516;  Clark  v.  Fitch,  2 
Wend.  (N.  Y.)  463,  20  Am.  Dec.  639. 

3.  Torrens  v.  Campbell,  74  Pa.  St.  470. 

4.  Parent's  Insolvency — California,  —  Lack- 
man  v.  Wood.  25  Cal.  147. 

Connecticut,  —  Atwood  v.  Holcomb,  39  Conn. 
270,  12  Am.  Rep.  386. 

Georgia.  —  Wilson  v.  McMillan,  62  Ga.  16, 
35  Am.  Rep.  115. 

Maine.  —  Lord  v.  Poor,  23  Me.  569. 

Missouri.  —  Dierker  v.  Hess,  54  Mo.  250. 

New  Hampshire.  —  Campbell  v.  Cooper,  34 
N.  H.  49- 

New  York.  —  Armstrong  v.  McDonald,  10 
Barb.  (N.  Y.)  300. 

North  Carolina  — Winchester  7'.  Reid,  8  Jones 
L.  (53  N.  Car.)  377. 

Pennsylvania.  —  McCloskey  v.  Cyphert,  27 
Pa.  St.  220;  Rush  v.  Vought,  55  Pa.  St.  437, 
93  Am.  Dec.  769. 

Tennessee.  —  Cloud  v.  Hamilton,  11  Humph, 
rrenn.)  104,  53  Am.  Dec.  778. 

Vermont.  —  Chase  v.  Elkins,  2  Vt.  290 

Virginia.  —  Penn  v.  Uhitehead,  17  Gratt. 
(Va.)  503,  94  Am.  Pec  478, 


West  Virginia.  —  Trapnell  v.  Conklyn,  37 
W.  Va.  253. 

5.  Marriage  of  Son.  —  Dick  v.  Grissom,  Freem 
(Miss.)  428;  Burr  v.  Wilson,  18  Tex.  367;  Sher- 
burne v.  Hartland,  37  Vt.  528;  Craftsbury  v. 
Greensboro,  66  Vt.  585.  See  also  Holland  v. 
Beard,  59  Miss.  161,  42  Am.  Rep.  360,  explain- 
ing State  v.  Baker,  47  Miss.  88,  and  disapprov- 
ing White  v.  Henry,  24  Me.  531. 

It  has  been  held,  however,  that  such  mar- 
riage does  not  give  "  a  capacity  to  make  bind- 
ing contracts  beyond  other  infants,  or  any 
political  or  municipal  rights  which  do  not  be- 
long by  law  to  minors."  Taunton  v.  Ply- 
mouth, 15  Mass.  203. 

6.  Com.  v.  Graham,  157  Mass.  73,  34  Am. 
St.  Rep.  255.  Here  it  was  further  said: 
"  Whether  sound  policy  does  not  require  that, 
in  every  case  in  which  the  marriage  is  valid, 
an  infant  husband  should  be  entitled  to  all  his 
earnings  need  not  now  be  decided." 

Contra.  —  In  White  v.  Henry,  24  Me.  531,  it 
was  held  that  the  marriage  of  a  minor  son 
without  his  father's  consent  did  not  work  an 
emancipation.  This  was  a  suit  by  the  father 
to  recover  the  son's  wages. 

7.  Marriage  of  Daughter  —  England. —  Rex  v. 
Wilmington,  5  B.  &  Aid.,  525,  7  E.  C.  L.  180; 
Rex  v.  Everton,  1  East  526. 

Maine.  —  Bucksport  v.  Rockland,  56  Me. 
22. 

Massachusetts.  —  Charlestown  v.  Boston,  13 
Mass.  469. 

Minnesota.  —  State  v.  Lowell,  78  Minn.  166, 
79  Am.  St.  Rep.  358. 

New  Hampshire.  —  Aldrich  v.  Bennett,  63 
N.  H.  415,  56  Am.  Rep.  529;  Fremont  v.  San- 
down,  56  N.  H.  300. 

New  Jersey.  —  Porch  v.  Fries,  18  N.  J.  Eq. 
204. 

Texas.  —  Burr  v.  Wilson,  18  Tex.  367. 
Vermont,  —  Northfield  v.  Brookfield.  50  Vt, 

62. 
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emancipated  so  long  as  such  service  continues.1  And  as  the  parent's  right  of 
control  is  suspended,  it  follows  that  all  the  bounties,  prize  money,  and  wages 
earned  during  the  period  of  enlistment  belong  to  the  minor.2 

6.  Wages  of  Emancipated  Child  —  Rights  of  Parent's  Creditors.  —  After 
emancipation  the  father  has  no  further  pecuniary  interest  in  the  child's  serv- 
ices and  earnings,  but  the  right  of  the  minor  to  demand  and  recover  them  is 
as  complete  as  if  he  had  reached  full  age ;  3  and  a  fortiori  the  creditors  of  the 
parent  cannot  seize  such  earnings  or  any  property  purchased  therewith.4 

7.  Contracts  Between  Parent  and  Emancipated  Child.  —  A  parent  who  has 
emancipated  his  child  may  contract  to  employ  such  child  and  pay  him  for  his 
services,  and  will  be  bound  by  such  contract  in  like  manner  as  a  stranger.5 

VII.  Payment  for  Services  Between  Parent  and  Adult  Child  — 
1.  Where  Parent  and  Child  Constitute  One  Family.  —  The  general  rule  deducible 
from  the  authorities  is  that  where  a  child,  after  arriving  at  majority,  con- 
tinues to  reside  as  a  member  of  the  family  with  a  parent,  or  with  one  who 
stands  in  the  relation  of  a  parent,  or  where  a  parent  resides  in  the  family  of 
a  child,  the  presumption  is  that  no  payment  is  expected  for  services  rendered 
or  support  furnished  by  the  one  to  the  other.6    This  presumption  is  not, 

1.  Enlistment.  —  Rex  v.  Stanwix,  5  T.  R.  670; 
Rex  v.  Walpole  St.  Peter's,  I  W.  Bl.  669. 
See  generally  the  title  Military  Law,  vol.  20, 
p.  623. 

But  if  he  be  discharged  and  return  to  his 
father's  home  before  reaching  his  majority, 
the  period  of  his  emancipation  ceases.  Rex  v. 
Rotherfield  Greys,  1  B.  &  C.  345,  8  E.  C.  L.  148. 

2.  England,  —  Carsan  v.  Watts,  3  Dougl.  350, 
26  E.  C.  L.  137;  Eades  v.  Vandeput,  4  Dougl. 
1,  26  E.  C.  L.  187. 

Illinois.  —  Magee  v.  Magee,  65  111.  255;  Cad- 
well  v.  Sherman,  45  111.  348;  Parmalee  v. 
Smith.  21  111.  620. 

Maine.  —  Mears  v.  Bickford,  55  Me.  528. 

Massachusetts. — Taylor  v.  Mechanics'  Sav. 
Bank,  97  Mass.  345;  Kelly  v.  Sprout,  97  Mass. 
169. 

Vermont.  —  Baker  v.  Baker,  41  Vt.  55;  Ayer 
v.  Ayer,  41  Vt.  302. 

West  Virginia.  —  Halliday  v.  Miller,  29  W. 
Va.  424,  6  Am.  St.  Rep.  653. 

In  Ginn  v.  Ginn,  38  Ind.  526,  it  appeared 
that  the  minor,  when  he  enlisted,  was  only 
sixteen  years  of  age  and  not  subject  to  mili- 
tary duty,  and  that  the  father  had  not  forfeited 
his  right  to  the  custody  and  earnings  of  his 
son,  and  it  was  held  that  the  father  was  en- 
titled to  a  local  bounty  upon  his  son's  enlist- 
ment. And  see  generally  the  title  Pknsions 
and  Bounties. 

3.  Emancipated  Child  Entitled  to  His  Own 
Wages  —  Connecticut.  —  Morse  v.  Welton,  6 
Conn.  547,  16  Am.  Dec.  73. 

Indiana.  —  Ilollingsworth  v,  Swedenborg, 
49  Ind.  379,  19  Am.  Rep.  687. 

Massachusetts.  —  Wodell  v.  Coggeshall,  2 
Met.  (Mass.)  80,  35  Am.  Dec.  391;  Taylor  v. 
Mechanics'  Sav.  Bank,  97  Mass.  345;  Nightin- 
gale v.  VVithington,  15  Mass.  272,  8  Am.  Dec. 

ioi. 

Mississippi.  —  Dick    v.    Grissom.  Frecm. 
(Miss.)  428. 

New  Hampshire.  —  Burnham  v.  Holt,  14  N. 
H.  367. 

Vermont.  —  Bray  v.  Wheeler,  29  Vt.  514. 

4.  Right  of  Parent's  Creditors—  Alabama. — 
Lyon  v.  Boiling,  14  Ala.  753,  48  Am.  Dec.  122; 
Donegan  v.  Davis,  66  Ala.  362. 


Arkansas. — Bobo  v.  Bryson,  21  Ark.  387, 
76  Am.  Dec.  406. 

California.  —  Lackman  v.  Wood,  25  Cal.  147. 

Connecticut.  —  Atwood  v.  Holcomb,  39  Conn. 
270,  12  Am.  Rep.  386. 

Georgia.  —  Wilson  v.  McMillan,  62  Ga.  16,  35 
Am.  Rep.  115. 

Illinois.  —  Partridge  v.  Arnold,  73  111.  600. 

Indiana. — Jenison  v.  Graves,  2  Blackf. 
(Ind.)  441. 

Maine.  —  Lord  v.  Poor,  23  Me.  569. 

Massachusetts. — Jenney  v.  Alden,  12  Mass. 

375-  .... 

Mississippi.  —  Dick  v.  Grissom,  Frecm. 
(Miss.)  428. 

Missouri.  —  Mott  v.  Purcell,  98  Mo.  247; 
Dierker  v.  Hess,  54  Mo.  a.;' >. 

ATebraska.  — Shortel  v.  Young,  23  Neb.  408; 
Clemens  v.  Brillhart,  17  Neb.  335. 

New  Hampshire.  —  Weeks  v.  Leighton,  5  N. 
H.  343- 

Ohio.  —  Geringer  v.  Heinlein,  6  Ohio  Dec.  26. 
Pennsylvania.  —  McCloskey  v.  Cyphert,  27 
Pa.  St.  220. 

Texas.  —  Furrh  v.  McKnight,  6 
App.  583. 

Vermont.  —  Chase 
Chase  v.  Smith,  5  Vt. 


Tex.  Civ. 
2   Vt.  290; 


v.  Elkins, 
556. 

Wisconsin.  —  Wambold  v.  Vick,  50  Wis. 
456. 

6.  Contracts  Between  Parent  and  Child.  —  Mc- 
Daniel  v.  Parish,  4  App.  Cas.  (D.  C.)  213; 
Phelps,  etc.,  Co.  v.  Hopkinson,  61  111.  App. 
400;  Lafollett  v.  Kyle,  51  Ind.  446;  Wright  v. 
Dean,  79  Ind.  407;  Hall  v.  Hall,  44  N.  H.  293; 
Fort  v.  Gooding,  9  Barb.  (N.  Y.) 371 ;  Duveneck 
v.  Kutzer,  17  Tex.  Civ.  App.  577;  Granrud  v. 
Rea,  24  Tex.  Civ.  App.  299;  Washington  v. 
Washington,  (Tex.  Civ.  App.  1895)  21  S.  W. 
Rep.  88. 

Partnership  Between  Father  and  Emancipated 

Son.  —  Where  a  father  has  emancipated  his 
minor  son  and  formed  a  partnership  with  him, 
the  agreement  of  partnership  is  binding,  and 
the  son  is  entitled  to  share  the  profits.  Wash- 
ington v.  Washington,  (Tex.  Civ.  App.  1895)  31 
S.  W.  Rrp.  88. 

6.  Presumption  Against  Payment  —  England. — 
In  re  Cottrell,  L.  R.  12  Eq.  566. 
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however,  conclusive,  and  maybe  overcome  by  proof  either  of  an  express 
agreement  to  pay  or  of  such  facts  and  circumstances  as  show  satisfactorily 
that  both  parties  .it  the  time  expected  payment  to  be  made.  Whenever, 
therefore,  compensation  is  claimed  in  any  case  by  either  parent  or  child 


Canada,  —  Sprague  v,  Nickerson,  i  U.  C.  Q. 
B.  284. 

California.  —  Friermuth  v.  Friermuth,  46 
Cal.  42.  See  also  Dowell  v.  Applegate,  15 
Fed.  Rep.  419. 

Dtlaware,  —  Watson  v.  Watson,  1  Houst. 
(Del.)  209;  Bradley  v.  Kent,  7  Houst.  (Del.)  372 

District  of  Columbia. — Cohen  v.  Cohen,  2 
Maclcey  (D.  C.)  227. 

Florida.  —  Mills  v.  Joiner,  20  Fla.  479. 

Georgia,  —  Hudson  v.  Hudson,  90  Ga.  581. 

Illinois.  —  Miller  v.  Miller,  16  111.  296;  Free- 
man v.  Freeman,  65  111.  106;  Guffin  v.  Morri- 
son First  Nat.  Bank,  74  111.  259;  Morton  v. 
Rainey,  82  111.  215,  25  Am.  Rep.  311;  Warren 
v,  VVarren,  105  III.  568;  Falcon  v.  Mclntyre, 
1  iS  111.  292;  Arnold  v.  Franklin,  3  111.  App. 
141;  Feirow  v.  Krause,  61  111.  App.  238; 
Cooper  v.  Cooper,  3  III.  App.  492;  Funk  v. 
Lawson.  12  III.  App.  229;  Schwachtgen  v. 
Schwachtgen,  65  111.  App.  127. 

Indiana.  —  Resor  v.  Johnson,  1  Ind.  100; 
House  v.  House,  6  Ind.  60;  Pitts  v.  Pitts,  21 
Ind.  309;  Adams  v.  Adams,  23  Ind.  50;  Hays 
v.  Seward,  24  Ind.  352;  Smith  v.  Denman,  48 
Ind.  65;  Botts  v.  Fultz,  70  Ind.  396;  Hilbish 
v.  Hilbish,  71  Ind.  27;  Story  v.  Story,  1  Ind. 
App  284;  McCormick  v.  McCormick,  1  Ind. 
App.  594;  Niehaus  v.  Cooper,  22  Ind.  App. 
610;  Williams  v.  Resener,  25  Ind.  App.  132. 

Iowa.  —  Hart  v.  Flinn,  36  Iowa  366;  Wilson 
Wilson,  52  Iowa  44;  Traver  v.  Shiner,  65 
Iowa  57;  Chadwick  v.  Devore,  6g  Iowa  637; 
McGarvy  v.  Roods,  73  Iowa  363;  Cowan  v. 
Musgrave,  73  Iowa  384;  Spitzmiller  Fisher, 
77  Iowa  289.  See  also  ("oilier  v.  French,  64 
Iowa  577. 

Kansas. — Greenwell  v.  Greenwell,  28  Kan. 

675. 

Kentucky.  —  Engleman  v.  Engleman,  I 
Dana  (Ky.)  437;  Perry  v.  Perry,  2  Du  v.  (K y.) 
312;  Reynolds  v.  Reynolds,  92  Ky.  556;  Way- 
man  v.  Wayman,  (Ky.  1893)  22  S.  W.  Rep.  557. 

Maryland.—  Lee  v.  Lee,  6  Gill  &  J.(Md.)3i6. 

Massachusetts.  —  See  Guild  v.  Guild,  15  Pick. 
(Mass.)  129. 

Michigan. — Wright  v.  Senn,  85  Mich.  191. 
See  also  Allen  v.  Allen,  60  Mich.  635;  Howe 
v.  North,  69  Mich.  272. 

Minnesota.  —  Donahue  v.  Donahue,  53  Minn. 
460. 

Missouri.  —  Ronsiek  v.  Boverschmidt,  63 
Mo.  App.  421;  Erhart  v.  Dietrich,  118  Mo.  418; 
VVoods  v.  Land,  30  Mo.  App.  176;  Koch  v. 
Hebel,  32  Mo.  App.  103:  Brock  v.  Cox,  38 
Mo.  App.  40;  Penter  v.  Roberts,  51  Mo.  App. 
222;  Louder  v.  Hart,  52  Mo.  App.  377;  Law- 
rence v.  Bailey.  84  Mo.  App.  107. 

Nebraska.  —  Bell  v.  Rice,  50  Neb.  547. 

New  Hampshire.  —  Munger  v.  Munger,  33 
N.  II.  581;  Heywood  v.  Brooks,  47  N.  H.  231. 

New  Jersey.  —  Ridgway  v.  English,  22  N.  I. 
L.  409;  Updike  v.  Ten  Broeck,  32  N.J.L.  105; 
Updike  v.  Titus,  13  N.  J.  Eq.  151;  Davison  v. 
Davison.  13  N.  J.  E»j.  246;  Prickett  v.  Prickett, 
20  N.  J.  Eq.  478;  Smith  V.  Smith,  30  N.  J.  Eq. 
564;   De  Camp  v.  Wilson,  31  N.  J.  Eq.  656; 


Petty  v.  Young,  43  N.  J.  Eq.  654.  See  also 
Gardner  v.  Schooley,  25  N.  J.  Eq.  150. 

New  York.  —  Patterson  v.  Patterson,  13 
Johns.  (N.  Y.)  379:  Conger  v.  Van  Aernum,  43 
Barb.  (N.  Y.)  602;  Green  v.  Roberts,  47  Barb. 
(N.  Y.)  521;  Havens  v.  Havens,  50  Hun  (N. 
Y.)6o5,  3  N.  Y.  Supp.  219;  Beardsley  v.  Hotch- 
kiss,  96  N.  Y.  201;  Matter  of  Hughey,  (Surro- 
gate Ct.)  7  N.  Y.  St.  Rep.  732;  Mailer  of  Perry, 
(Surrogate  Ct.)  5  Misc.  (N.  Y.)  149;  Matter  of 
Strickland,  (Surrogate  Ct.)  10  Misc.  (N.  Y.) 
486;  Matter  of  Skelly,  (Surrogate  Ct.)  18  Misc. 
(N.  Y.)  719. 

ATorth  Carolina.  —  Williams  v.  Barnes,  3 
Dev.  L.  (14  N.  Car.)  348;  Young  v.  Herman,  97 
N.  Car.  280. 

Oregon.  —  Albee  v.  Albee,  3  Oregon  322; 
Barrett  v.  Barrett,  5  Oregon  411. 

Pennsylvania.  —  Candor's  Appeal,  5  W.  &  S. 
(Pa.)  513;  Bash  v.  Bash,  9  Pa.  St.  260;  Zerbe 
v.  Miller.  16  Pa.  Si.  488;  Lynn  v.  Lynn,  29  Pa. 
St.  369;  Hertzog  v.  Hertzog,  29  Pa.  St.  465; 
Mosteller's  Appeal,  30  Pa.  St.  473;  Leidig  v. 
Coover,  47  Pa.  St.  534;  Titman  v.  Titman,  64 
Pa.  St.  480;  Miller's  Appeal,  100  Pa.  St.  568, 
45  Am.  Rep.  394;  Ulrich  v.  Arnold,  120  Pa. 
St.  170;  Zimmerman  v.  Zimmerman,  129  Pa. 
St.  229,  15  Am.  St.  Rep.  720;  In  re  Delten- 
maier,  13  Pa.  Super.  Ct.  170;  Porter's  Estate, 
15  Pa.  Co  Ct.  607.  See  also  Burgess  v.  Bur- 
gess, 109  Pa.  St.  312. 

Vermont.  —  Fitch  v.  Peckham,  16  Vt.  150; 
Andrus  v.  Foster,  17  Vt.  556;  Putnam  v. 
Town,  34  Vt.  429;  Doane  v.  Doane,  46  Vt.  485. 
See  also  Cobb  v.  Bishop,  27  Vt.  624;  Harris  v. 
Currier,  44  Vl.  468. 

West  Virginia. — Cann  v.  Cann,40  W.Va.  138. 
Wisconsin.  —  Fisher  v.  Fisher,  5  Wis.  472; 
Hall  v.  Finch,  29  Wis.  286,  9  Am.  Rep.  559; 
Pellage  v.  Pellage,  32  Wis.  136;  Manseau  v. 
Mueller,  45  Wis.  430;  Byrnes  v.  Clark,  57  Wis. 
13;  Geary  v.  Geary,  67  Wis.  248;  Leary  v. 
Leary,  68  Wis.  662;  Pritchard  v.  Priichard,  69 
Wis.  373;  Bostwick  v.  Bostwick,  71  Wis.  273. 
See  also  Tyler  v.  Burrington,  39  Wis.  376. 
And  see  the  titles  Agency,  vol.  1,  p.  1099; 
Debts  of  Decedents,  vol.  8,  p.  1022;  Implied 
Contracts,  vol.  15,  p.  1085. 

Rule  Applicable  as  Between  Any  Person  Stand- 
ing in  Loco  Parentis  and  Child  —  Grandparent  and 
Grandchild.  —  Cooper  v.  Cooper,  12  111.  App. 
478;  Castle  v.  Edwards,  63  Mo.  App.  564; 
Hudson  v.  Lutz,  5  Jones  L.  (50  N.  Car.)  217; 
Dodson  v.  McAdams,  96  N.  Car.  149,  60  Am. 
Rep.  408;  Butler  v.  Slam,  50  Pa.  St.  456;  Bar- 
hite's  Appeal,  126  Pa.  St.  404  ;  Davis  v.  Goode- 
now,  27  Vt.  715.  See  also  Moyer's  Appeal,  112 
Pa.  St.  290;  Jackson  v.  Jackson,  96  Va.  165. 

Adoptive  Parent  and  Adopted  Child.  —  Stock  v. 
Stoltz,  137  111.  349;  Puterbaugh  v.  Puterbaugh, 
7  Ind.  App.  280;  Graham  v.  Stanton,  177  Mass. 
321;  Fross's  Appeal,  105  Pa.  St.  25S;  Neel  v. 
Neel,  59  Pa.  St.  347;  Lunay  v.  Vantyne,  40  Vt. 
501 ;  Ormsby  v.  Rhoades,  59  Vt.  505.  See  also 
Brown  v.  Wells,  27  N.  J.  Eq.  429;  Finch  v. 
Finch,  7  Ohio  Dec.  (Reprint)  673,  4  Cine.  L. 
Bui.  908. 
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against  the  other  for  services  rendered,  c/  the  like,  the  question  whether  the 
claim  should  be  allowed  must  be  determined  from  the  particular  circum- 
stances of  the  case.  There  can  be  no  fixed  rule  governing  all  cases  alike.  In 
the  absence  of  any  direct  proof  of  an  express  contract,  the  question  which 
must  be  determined  is  whether  it  can  be  reasonably  inferred  that  pecuniary 
compensation  was  in  the  view  of  the  parties  at  the  time  when  the  services 
were  rendered  or  the  support  was  furnished;  and  the  solution  of  this  question 
depends  on  a  consideration  of  all  the  circumstances  of  the  case.1 

2.  Where  Parent  and  Child  Do  Not  Constitute  One  Family.  —  A  child  living 
separate  and  apart  from  a  parent  who  is  himself  in  comfortable  circumstances 
is  under  no  obligation  to  perform  services  for  him  without  payment,  and 
consequently  the  presumption  against  payment  does  not  obtain.2  When  a 
child  has  become  of  age,  left  home,  established  a  business,  and  supported 
himself,  and  then  returns  upon  the  request  of  his  parent,  it  seems  that  the 
general  rule  that  a  promise  to  pay  for  services  rendered  is  inferred  applies.3 
On  the  other  hand,  when  children  leave  their  father,  marry,  and  set  up  in 
life  for  themselves,  the  presumption  that  he  supports  them  ceases.  When 
they  come  back  to  the  parental  roof  to  live,  with  adequate  means  for  their 
own  support,  unless  he  chooses  to  give  board  to  them  they  are  under  the 
same  obligation  to  pay  their  way  as  anybody  else,  and  under  such  circum- 
stances the  law  presumes  a  promise  to  pay  from  benefits  accepted.4 

VIII.  Commitment  of  Children  to  Penal  or  Charitable  Institutions.  — 
Special  provision  is  made  by  statute  in  many  jurisdictions  for  committing 
children  to  penal  or  charitable  institutions,  or  for  binding  them  out  as 
apprentices,  and  questions  arising  under  such  statutes  have  been  fully  dis- 
cussed elsewhere.5 


Stepparent  and  Stepchild. —  Murdock  v.  Mur- 
dock,  7  Cal.  511;  Larsen  v.  Hansen,  74  Cal. 
320;  Neustacher  v.  Schmidt,  25  111.  App.  626; 
Harris  v.  Smith,  79  Mich.  54;  Guenther  v. 
Birkicht,  22  Mo.  439;  Hussey  v.  Roundtree, 
Busb.  L.  (44  N.  Car.)  Ill;  Dodson  v.  Mc- 
Adams,  96  N.  Car.  149,  60  Am.  Rep.  408; 
Lantz  v.  Frey,  14  Pa.  St.  201;  Ellis  v.  Carey, 
74  Wis.  176,  17  Am.  St.  Rep.  125.  See  also 
Mull  v.  Walker,  100  N.  Car.  46. 

Parent-in-law  and  Child-in-law.  — Oxford  v. 
McFarland,  3  Ind.  156;  Cauble  v.  Ryman,  26 
Ind.  207;  King  v.  Kelly,  28  Ind.  89;  Coe  v. 
Wager,  42  Mich.  49;  Smith  v.  Myers,  19  Mo. 
434;  Garcia  v.  Candelaria,  9  N.  Mex.  374; 
Reid  v.  Farrar.  (Supm.  Ct.  Gen.  T.)6  N.  Y.  St. 
Rep.  199;  Lovet  v.  Price,  Wright  (Ohio)  89; 
Sprague  v.  Waldo,  38  Vt.  139;  Sawyei  v.  Heb- 
ard,  58  Vt.  375. 

Recovery  for  Services  to  Insane  Mother.  — 
Reando  v.  Misplay,  90  Mo.  251,  59  Am.  Rep. 
'3- 

No  Rent  for  Real  Estate  Occupied  by  Mother 
by  Permission  of  Son  Without  Agreement  to  Pay. 

—  Wills  v.  Wills,  34  Ind.  106. 

1.  Facts  and  Circumstances  Determine  Question 
of  Payment.  —  Harshberger  v.  Alger,  31  Grait. 
(Va.)  52.  To  the  same  effect  are:  Murdock  v. 
Murdock,  7  Cal.  511 ;  Guild  v.  Guild,  15  Pick. 
(Mass.)  129;  Smith  v.  Myers,  19  Mo.  434; 
Guenther  v.  Birkicht,  22  Mo.  439;  Hart  v.  Hess, 
41  Mo.  441 ;  Reando  v.  Misplay,  90  Mo.  251,  59 
Am.  Rep.  13;  Stansbury  v.  Stansbury,  20  VV. 
Va.  23;  Broderick  v.  Broderick,  28  W.  Va.  378. 

The  Building  of  a  House  for  the  Father,  at  his 
request,  does  not,  as  a  mailer  of  law,  sland 
on  the  same  fooling  wiih  mere  labor  done  in 
domestic  service.  Hillebrand>  v.  Nibbelink, 
44  Mich.  413. 


Liability  to  Pay  Created  by  Request.  —  Warren 
v.  Warren,  105  III.  568. 

Promissory  Note  Evidence  of  Contract  for  Pay- 
ment. —  Pius  v.  Pius,  21  Ind.  309;  Peily  v. 
Young,  43  N.  J.  Eq.  654. 

Contract  Need  Not  Be  in  Writing.  —  Updike  v. 
Ten  Broeck,  32  N.  J.  L.  105. 

Amount  and  Terms  of  Payment  Need  Not  Be 
Agreed  Upon.  —  Botts  v.  Fultz,  70  Ind.  396;  Mc- 
Garvy  v.  Roods,  73  Iowa  363;  Brynes  v.  Clark, 
57  Wis.  13;  Geary  v.  Geary.  67  Wis.  248. 

Mere  Declarations  of  Gratitude  No  Evidence  of 
Agreement.  —  Reynolds  v.  Reynolds,  92  Kv. 
556;  Wayman  v.  Wayman,  (Ky.  1893)  22  S.  W. 
Rep.  557;  Woods  v.  Land,  30  Mo.  App.  176; 
Louder  v.  Hart,  52  Mo.  App.  377;  Matter  of 
Dusenberry,  (Surrogate  Ct.)  10  Misc.  (N.  Y.) 
633;  Ulrich  v.  Arnold,  120  Pa.  St.  170;  Zim- 
merman v.  Zimmerman,  129  Pa.  St.  229,  15 
Am.  St.  Rep.  720. 

Services  Rendered  under  Agreement  Valid  Con- 
sideration.—  Chad  wick  v.  Devore,  69  Iowa  637 ; 
Manscau  v.  Mueller,  45  Wis.  430. 

Gift  Without  Agreement  Fraudulent  as  to  Cred- 
itors. —  Hart  v.  Flinn,  36  Iowa  366. 

2.  Obligation  of  Parent  to  Pay  Child  Living 
Apart.  —  Parker  v.  Parker,  33  Ala.  459;  Strel 
v.  Steel,  12  Pa.  St.  64.  Compare  Pouter  \v. 
Roberts,  51  Mo.  App.  222. 

3.  Markey  v.  Brewster,  10  Hun  (N.  Y.)  16, 
affirmed  70  N.  Y.  607;  Wils'ey  v.  Franklin,  57 
Hun  (M.  Y.)  183.  See  also  Marion  v.  Farnan, 
68  Hun  (N.  Y~.)  383;  Matter  of  Strickland,  (Sur- 
rogate Ct.)  10  Misc.  (N.  Y.)  486. 

4.  Obligation  of  Child  with  Separate  Family  to 
Pay  Parent  for  Support. —  Bell  v.  Moon,  79  Va. 
34 

5.  Statutes  Authorizing  Commitment  to  Penal 
or  Charitable  Institutions.  —  Kellcy,  Petitioner, 
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Definitions. 


PARENTHESIS.  (Sec  also  the  titles  INTERPRETATION  AND  CONSTRUC- 
TION, vol.  17,  p.  1  ;  Sta  tu  tes.)  —  A  parenthesis  is  defined  to  be  "an  explana- 
tory  or  qualifying  clause,  sentence,  or  paragraph  inserted  in  another  sentence 
or  in  tlu  course  of  a  longer  passage,  without  being  grammatically  connected 
with  it.'- 1 

PARESIS.   -  See  note  2. 

PARI  DELICTO. —  See  IN,  vol.  16,  p.  129. 

PARI  MATERIA.  —  See  IN,  vol.  16,  p.  129,  note. 

PARISH.  (Sec  also  the  titles  COUNTIES,  vol.  7,  p.  898;  RELIGIOUS 
Si  h  mi  in  s.)  I.  A  circuit  of  territory  committed  to  the  charge  of  one  parson 
or  vicar  or  other  minister  having  the  cure  of  souls  therein  —  whence 
"  parochial."  :i 

I  [.  A  division  of  a  state  corresponding  to  a  county.4 

PARISHIONER.  —  See  note  5. 

PARIS  MUTUAL.  —  See  Mutual  —  Mutuality,  ante,  p.  241. 


152  Mass.  432;  Inre  Wares  161  Mass.  70;  State 
v.  Kinmore,  54  Minn.  135,  40  Am.  St.  Rep. 
305;  People  v.  New  York  Catholic  Protectory, 
106  N.  Y.  604;  People  v.  Carpenter,  123  N.  Y. 
640,  reversing  57  Hun  (N.  Y.)  588;  People  v. 
Baker,  (Buffalo  Super.  Ct.  Spec.  T.)  3  N.  Y. 
Supp.  536.  And  see  the  titles  Hospitals  and 
Asylums,  vol.  15,  p.  757;  Houses  of  Refuge 
and  Correction,  vol.  15,  p.  777. 

Statutes  Authorizing  Apprenticing  of  Children. 
—  Lirinster  v.  Compton,  08  Ala.  299;  Com.  v. 
Miller,  8  Pa.  Co.  Ct.  525.  And  see  the  title 
Apprentices,  vol  2,  p.  492. 

Right  of  Parent  to  Writ  of  Habeas  Corpus.  — 
Hammond  v.  Hammond,  90  Ga.  527;  In  re 
Bullen,  28  Kan.  781;  Farnham  v.  Pierce,  141 
Mass.  203,  55  Am.  Rep.  452;  In  re  Kelley, 
Petitioner,  152  Mass.  432;  Slate  v.  Kinmore, 
54  Minn.  135,  40  Am.  St.  Rep.  305;  People  v. 
New  York  Catholic  Protectory,  106  N.  Y.  604; 
People  v.  Paschal,  68  Hun  (N.  Y.)  344;  In  re 
Diss  Debar,  (Supm.  Ct.  Spec.  T.)  3  N.  Y.  Supp. 
667;  Com.  v.  Miller,  8  Pa.  Co.  Ct.  525.  And 
see  the  title  Habeas  Corpus,  vol.  15,  p.  182. 

1.  Parenthesis.  —  U.  S.  v.  Schilling,  11  U.  S. 
App.  610,  quoting  Cent.  Diet. ;  Patrick's  Estate, 
162  Pa.  St.  180. 

2.  Paresis.  —  See  Lins  v.  Lenhardt,  127  Mo. 
271. 

3.  Religious  Societies.  —  And.  L.  Diet. 

A  precinct  or  parish  is  a  corporation  estab- 
lished solely  for  the  purpose  of  maintaining 
public  worship,  and  its  powers  are  limited  to 
that  object.  Milford  v.  Godfrey,  1  Pick. 
(Mass.)  97.  See  also  Church,  vol.  6,  p.  10; 
Congregation,  vol.  6,  p.  600. 

In  Bird  v.  St.  Mark's  Church,  62  Iowa  567, 
it  was  held  that  the  testimony  of  a  bishop  of 
the  Protestant  Episcopal  church  was  compe- 
tent to  define  the  meaning  of  the  term  parish 
as  used  in  that  church. 


England  —  Burglary. —  In  Wilson  v.  State,  34 
Ohio  St.  201,  it  was  said:  "A  jjarish  is  one 
cf  the  ecclesiastical  subdivisions  of  the  terri- 
tory of  England,  and  consists  of  that  circuit  of 
ground  which  is  committed  to  the  charge  of 
one  person,  or  vicar,  or  other  minister  having 
cure  of  souls  therein;  and  the  church  therein 
is  endowed  with  the  titles  that  arise  within  the 
circuit  assigned.  I  Black.  Com.  ill,  114. 
The  church  belongs  to  the  parish,  and  hence, 
in  an  indictment  for  burglary  in  a  church,  the 
ownership  was  properly  laid  in  the  parish  in 
which  the  church  was  situate."  See  also 
Smith  v.  Redding,  L.  R.  1  Q.  B.  489. 

4.  Political  Division.  —  And.  L.  Diet.  See 
also  Sherman  v.  Vermillion,  51  La.  Ann.  882. 

The  word  parish  in  Rev.  Stat.  U.  S.,  §  201 1, 
governing  the  appointment  of  supervisors  of 
elections  by  a  Circuit  Court,  is  synonymous 
with  the  word  "  county."  In  re  Supervisors 
of  Election,  28  Fed.  Rep.  840.  See  also  the 
title  Counties,  vol.  7,  p.  898. 

In  Chicago,  etc.,  R.  Co.  v.  Oconto,  50  Wis. 
195,  it  was  said:  "  Webster  defines  town  as 
'  an  inclosure,'  '  the  whole  territory  within 
certain  limits;  '  and  the  word  parish  as  '  a 
district  of  certain  limits  which  cannot  be 
altered  without  legal  enactment;  '  and  the 
word  '  district  '  as  '  a  defined  portion  of  the 
state.'  " 

5.  Parishioner. —  In  Atty.-Gen.  v.  Parker,  3 
Atk.  577,  it  was  said:  "  Parishioner  is  a  very 
large  word,  takes  in  not  only  inhabitants  of 
the  parish,  but  persons  who  are  occupiers  of 
lands,  that  pay  the  several  rates  and  duties, 
though  they  are  not  resiant,  nor  do  contribute 
to  the  ornamentsof  thechurch."  See  also /«  r<? 
Hayle,  31  Beav.  139;  Atty.-Gen.  v.  Forster, 
10  Ves.  Jr.  339;  Etherington  v.  Wilson,  L.  R. 
20  Eq.  606,  reversed  I  Ch.  D.  160. 
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CROSS-REFERENCES. 

For  other  matters  of  SUBSTANTIVE  Law  and  EVIDENCE  related  to  this  subject,  see 
the  titles  ABATEMENT  OF  NUISANCES,  vol.  1,  p.  63;  ADVERSE 
POSSESSION,  vol.  1 ,  p.  878;  BICYCLES,  vol.  4,  p.  17;  DAMAGES, 
vol.  8,  p.  537;  DEDICATION,  vol.  9,  p.  20;  EASEMENTS,  vol.  10, 
p.  397;  EMINENT  DOMAIN,  vol.  10,  p.  1043;  HIGHWAYS,  vol.  15, 
p.  343;  MANDAMUS,  vol.  19,  p.  709;  MUNICIPAL  CORPORATIONS, 
vol.  20,  p.  1 1 23;  NEGLIGENCE,  ante;  NUISANCES,  ante;  POLICE 
POWER;  SPECLAL  OR  LOCAL  ASSESSMENTS;  STREETS  AND 
SIDEWALKS. 

I.  Definitions  —  1.  Parks  —  a.  In  English  Law.  —  Under  the  law  <>f 
England  a  park  is  an  inclosed  chase  extending  over  a  man's  own  grounds.1 
A  forest  and  a  chase  are  not  inclosed,  but  a  park  must  be.2  To  a  lawful  park 
three  things  are  requisite:  first,  a  liberty  either  by  grant  or  prescription; 
second,  an  inclosure  by  pale,  wall,  or  hedge;  third,  beasts  of  the  savage  park, 
such  as  the  buck,  doe,  etc.3  In  modern  England  the  word  "park"  has  prac- 
tically the  same  meaning  that  it  has  in  the  United  States.  Recent  statutes 
have  provided  for  the  dedication  of  land  as  an  open  and  uninclosed  space 
for  the  use  and  recreation  of  the  public,  and  boards  have  been  empowered  to 
frame  by-laws  and  regulations  for  the  prevention  of  nuisances  and  for  the 
preservation  of  order  in  such  common.4 

1.  Park  Defined.  —  2  Black.  Com.  38,  where  4.  Metropolitan  Commons  Act,  1866;  Metro- 
a  park  is  distinguished  from  a  forest,  a  chase,  politan  Commons  Supplemental  Act,  1877; 
and  a  free  warren.  De  Morgan  v.  Metropolitan  Board  of  Works. 

2.  Co.  Litt.  233a.  49  L.  J.  M.  C.  51,  5  Q.  B.  D.  155,  42  L.  T.  N.  S. 

3.  2  Co.  Insi.  199;  Howard's  Case,  Cro.  238,  28  W.  R.  489,  44  |.  P.  296.  See  also  T 1 1 1 k 
Car.  59.  v.  Metropolitan  Board  of  Works,  37  L.  J.  Q.  B, 
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b.  IN  UNITED  STATES  Law.  —  In  the  United  States  a  park  is  a  piece  of 
ground  inclosed  for  the  purpose  of  pleasure,  exercise,  amusement,  or  orna- 
ment.1 It  is  a  place  for  the  resort  of  the  public  for  recreation,  air,  and  light; 
a  place  open  for  every  one.2  It  is  essential  to  the  existence  of  a  park  that 
the  land  he  dedicated  to  the  public  or  to  the  people  generally,  and  not  to  a 
restricted  or  limited  class.  Land  dedicated  to  the  trustees  of  a  town  for  the 
benefit  of  the  owners  of  land  fronting  thereon,  to  be  ornamented  and  improved 
in  such  a  manner  as  the  majority  of  such  owners  shall  desire,  is  neither  a 
public  park  nor  the  property  of  the  town.  It  is  still  private  property  and  is 
liable  to  the  ordinary  city  taxes  and  assessments.  Municipal  corporations  can- 
not hold  private  property  in  trust  for  a  restricted  class  so  as  to  exempt  it  from 
taxation.3  Property  taken  for  a  public  park  is  taken  for  a  public  use.4  A 
park  district  established  by  vote  of  the  people  is  for  certain  purposes  a  quasi- 
municipal  corporation.5 

2.  Public  Squares.  —  A  public  square  in  a  county -seat  is  understood  to  be 
the  ground  upon  which  the  court  house  and  other  public  buildings  are  situ- 
ated.6 The  term  is  also  applied  to  land  dedicated  to  public  use  for  the  free 
passage  of  people  or  for  ornamentation  or  improvement.7 

II.  Taking  Land  for  Parks.  —  The  taking  of  land  for  parks  and  public 
squares  is  taking  private  property  for  public  use,  and  must  be  done  in  accord- 
ance with  the  rules  and  principles  under  which  the  right  of  eminent  domain 
may  lawfully  be  exercised.8  The  power  conferred  by  statute  to  purchase  and 
hold  lands"  for  the  public  use  of  the  inhabitants"  embraces  purchases  for  park 
purposes;9  and  selections  of  land  made  by  commissioners  appointed  by  the 
common  council,  when  subsequently  ratified  by  the  legislature,  are  valid, 
although  prior  statutes  may  not  have  been  strictly  complied  with  in  making 
the  selection.10  Such  authority  usually  extends  to  include  the  issuance  of 
bonis  and  the  levying  of  taxes  and  assessments  to  pay  for  the  land  taken  and 
work  done.11  Provisions  and  instructions  embodied  in  such  statutes  are  man- 
datory, and  must  be  strictly  obeyed. **  A  statute  providing  for  the  laying  out 
of  a  park  is  not  objectionable  in  that  it  authorizes  the  acquisition  of  lands 

272,  L.  R.  3  Q.  B.  682,  19  L.  T.  N.  S.  18,  16  the  pueblo  of  that  name,  had  the  right  to  take 

W.  R.  985.  lands  for  public  squares  without  making  com- 

1.  Perrin  v.  New  York  Cent.  R.  Co.,  36  N.  pensation  therefor.  Sawyer  v.  San  Francisco, 
Y.  120.  50  Cal.  370;  Hoadley  v.   San  Francisco,  70 

2.  Price  v.  Plainfield,  40  N.  J.  L.  612.  Cal.  320. 

For  further  definitions  see  Shoemaker  v.  U.  By  What    Law   Proceedings   Governed.  —  In 

S.,  147  U.  S.  282;  Archer  v.  Salinas  City,  93  Vernon  Park,  163  Pa.  St.  70,  it  was  held  that 

Cal.  43,  U.  S.  v.  Cooper,  20  D.  C.  104;  Holt  v.  under  Act  Pa.,  May  13,  1857,  providing  that 

Somerville.  127  Mass.  413;  People  v.  Green,  proceedings  to  assess  damages  for  land  taken 

(Suptn.  Ci.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  445.  for  public  parks  in  Philadelphia  should  be  the 

3.  McChesney  v.  People,  99  111.  216.  same  as  upon  the  assessment  of  damages  for 

4.  Shoemaker   v.    U.    S.,    [47  U.  S.    282;  the  opening  of  streets,  the  proceedings  must 
Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y.  conform  to  the  law  in  regard  to  streets  when 
234,  6  Am.  Rep.  70;  Matter  of  Ceniral  Park,  the  park  proceedings  were  begun,  and  not  to 
63  Barb.  (N.  Y.)  282;  People  v.  Adirondack  R.  the  law  as  it  was  when  the  act  was  passed. 
Co.,  160  N.  Y.  225.  9,  Atty.-Gen.  v.  Burrell,  31  Mich.  25. 

5.  West  Chicago  Park  Com'rs  v.  McMullen,  10.  Hoadley  v.  San  Francisco,  70  Cal.  320; 
134  111.  170.  Foster  v.  Board  of  Park  Com'rs,  133  Mass.  321. 

6.  Public  Square.  —  Westfall  v.  Hunt,  8  Ind.  11.  Sonoma  County  Bank  v.  Fairbanks,  52 
174;  Greene  County  v.  Huff,  91  Ind.  333.  Cal.  196.    And  see  the  title  Municipal  Securi- 

7.  Abbotl  v.  Cottage  City.  143  Mass.  523,  58  ties,  ante,  p.  13. 

Am.  Rep.  143;  Methodist  Episcopal  Church  v.  12,  Laue  v.  Saginaw,  53  Mich.  442;  In  re 

Hoboken,  33  N.  J.  L.  17,  97  Am.  Dec.  696.  Rochester,  (Supm.  Ct.  Spec.  T.)  to  N.  Y.  Supp. 

8.  Eminent  Domain. — -Shoemaker  v.  U.  S.,  436. 

147  U.  S.  282:  Thompson  v.  Moran,  44  Mich.  An  order  passed  by  a  board  of  park  commis- 
602;  Matter  of  Central  Park,  63  Barb.  (N.  Y.)  sioners  after  work  has  been  begun,  declaring 
282;  Owners  of  Ground,  etc.,  v.  Albany,  15  that  they  had  taken  land  and  did  create  a  pub- 
Wend.  (N.  Y.)  374;  Vernon  Park,  163  Pa.  lie  park,  is  a  sufficient  compliance  with  the 
St.  70.  And  see  the  title  Eminent  Domain,  statute,  and  assessments  laid  previous  to  such 
vol.  10,  p.  1043.  order  are  valid.  Foster  v.  Board  of  Park 
The  city  of  San  Francisco,  as  successor  of  Com'rs,  133  Mass.  321. 
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outside  the  city  limits,1  or  because  it  does  not  require  the  concurrence,  in  the 
estimates,  of  more  than  two  of  the  commissioners,  or  because  it  terminates  at 
once  leases  upon  the  land.2 

III.  Title  to  Park  Lands.  —  Where  private  land  is  dedicated  for  a  public 
park,  the  fee,  at  common  law,  remains  in  the  owners  of  the  land.  The  dedi- 
cation for  a  park,  as  for  streets,  carries  only  an  easement.  The  owner  of  the 
fee,  however,  has  no  right  to  possession,  and  therefore  may  not  maintain  an 
action  of  ejectment,3  since  such  action  assumes  a  right  of  exclusive  possession 
and  is  inconsistent  with  the  admitted  right  of  uninterrupted  enjoyment  by 
the  public.  The  possession  of  the  owner,  if  recovered,  would  subject  him  to 
an  action  for  a  nuisance.*  But  where  park  land  is  bought  by  a  city  or  other 
body  authorized  to  purchase,  it  may  and  usually  does  acquire  the  fee.5  Title 
to  the  land  will  not  vest  in  the  park  commissioners  nor  title  to  the  money  in 
the  landowner  by  the  mere  assessment  of  damages  and  confirmation  by  the 
court.  Possession  must  be  taken.6  And  until  affirmative  action  is  taken  by 
the  common  council  and  the  issuance  of  bonds  is  ordered  upon  the  report  of 
the  commissioners,  no  debt  is  contracted  by  the  city.  The  acts  of  the  com- 
missioners prior  to  such  time  are  provisional  merely.7  Upon  condemnation, 
an  owner  may  be  required  to  execute  and  deliver  to  the  city  a  quitclaim  deed 
for  his  land,  and  his  remedy  is  by  appeal  from  the  order  confirming  the  report 
of  the  commissioners.8  But  should  such  order  be  unauthorized,  this  fact 
does  not  nullify  the  proceedings  nor  prevent  the  vesting  of  title  in  the  city.9 
The  municipality  or  other  body  holds  in  such  cases  a  somewhat  technical 
title,  that  is,  one  without  all  the  usual  incidents  of  title.  It  holds  in  trust  for 
the  public,  to  which  the  use  and  benefit  belong. 10  A  consequence  of  so  hold- 
ing is  that  certain  restrictions  are  laid  upon  the  city  as  to  selling,  leasing,  and 
using  the  park  lands.    These  are  noticed  elsewhere  in  this  title.11 

IV.  ASSESSMENTS.  —  Statutes  Authorizing  the  Establishment  of  Parks  and  Squares 
usually  give  to  the  commissioners  power  to  lay  assessments,  sometimes  called 
"  betterment  assessments,"  upon  real  estate  in  the  neighborhood  deriving 
especial  benefits  from  the  location  of  the  park.12 

1.  Matter  of  New  York,  99  N.  Y.  569,  34  Hun  person  named  as  owner  in  the  petition.  South 
(N.  Y.)44i;  Thompson  7'.  Moran,  44  Mich.  602.  Park  Com'rs  v.  Todd,  112  111.  379. 

2.  Matterof  New  York,  99  N.  Y.  569,  34  Hun  The  Failure  of  a  Condition  Precedent  will  pre- 
(N.  Y.)  441.  vent  the  vesting  of  title  in  the  city.  Stockton 

3.  Nature  of  Title  Passing  by  Dedication.  —  v.  Weber,  98  Cal.  433. 

Cincinnati  v.  White,  6  Pet.  (U.  S.)43i;  Atty.-  8.  Ellis  v.  New  York,  (Supm.  Ct.  Gen.  T.) 

Gen.  o.  Abbott,  154  Mass.  323.       -  11  N.  Y.  Supp.  394. 

4.  Cincinnati  v.  White,  6  Pet.  (U.  S.)  442.  9.  Morris  v.  New  York.  55  Hun  (N.  Y.)  476. 

5.  Purchase. — Smoot  v.  Washington,  2  Hay w.  The  fact  that  land  for  a  proposed  township 
Si  H.  (D.  C.)  122;  Holt  v.  Somerville,  127  common  is  within  an  incorporated  village  in 
Mass.  408;  Page  v.  O'Toole,  144  Mass.  303;  the  township  is  no  objection  to  the  ownership 
Lincoln  v.  Boston,  148  Mass.  580,  12  Am.  St.  of  the  common  by  the  township.  Atty. -Gen. 
Rep.  601;  Brooklyn  v,  Copeland,  106  N.  Y.  496;  v.  Burrell,  31  Mich.  25. 

Brooklyn  Park  Com'rs  v.  Armstrong,  45  N.  Y.  10.  Title  in  Trust  for  Public.  —  San  Francisco 

234,  6  Am.  Rep.  70;  Town  Com'rs  v.  Boyd,  1  v.  Itsell,  80  Cal.  57;  People  v.  Park,  etc.,  R. 

Ired.  L.  (23  N.  Car.)  194;  Roanoke  v.  Berko-  Co.,  76  Cal.  T56;  People  v.  Holladay,  68  Cal. 

witz,  80  Va.  616.  439;  Lincoln  v.  Boston,  14s  Mass.  580,  12  Am. 

6.  Beveridge  v.  West  Chicago  Park  Com'rs,  St.  Rep.  601;  Cummings  v.  St.  Louis,  90  Mo. 
7  111.  App.  460.  259;   Brooklyn   Park  Com'rs  v.  Armstrong, 

7.  Board  of  Park  Com'rs  v.  Detroit,  28  45  N.  Y.  234,  reversing  3  Lans.  (N.  Y.)  429; 
Mich.  230,  15  Am.  Rep.  202.  Brooklyn  v.  Copeland,  106  N.  Y.  500;  Com.  v. 

If  There  Are  Prior  Rights  to  Acquire  Title  to  Bowman,  3  Pa.  St.  202;  Com.  v.  Rush,  14  1'a. 

the  same  lands,  the  city  takes  subject  to  such  St.  186;  Pomeroy  v.  Mills,  3  Vt.  279,  23  Am. 

rights.    Matterof  New  York,  51  Hun  (N.  Y.)  Dec.  207;  Williams  v.  Smith,  22  Wis.  594. 

416.  11,  See  infra,  this  title,  Control  of  Parks  and 

A  Requirement  that  the  Land  Shall  Vest  "  in  the  Squares;   Buildings   in    Parks   mid  Squares} 

People  of  the  County  "  is  equivalent  tc  a  require-  Nuisances  in  Parks  and  Squares;  Discontinue 

ment  that  it  shall  vest  in  "  the  county."    St.  ance  of  Parks. 

Louis  County  Ct.  v.  Griswold,  58  Mo.  175.  12.  Assessments.  —  Shoemaker  v.  U.  S.,  147 

Where  Commissioners  Have  Condemned  Land  U.  S.  282;  Jones  v.  Lake  View,  151  111.  663; 

they  may  not  thereafter  dispute  the  title  of  the  West  Chicago  Park  Com'rs  v.  Sweet,  167  111. 
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L&nda  Outsido  city  Limits.  —  But  no  authority  is  thereby  given  to  assess  lands 
out siiK-  ol  the  city  limits;  and  provisions  of  acts  authorizing  assessments  upon 
lands  so  situated  arr  unconstitutional  and  void.1 

Two  Municipal  Corporations  cannot  exercise  the  same  powers  in  the  same  terri- 
tory at  the  same  time.  Hence,  when  power  to  lay  out,  improve,  manage, 
and  control  parks  is  granted  to  the  park  commissioners  as  a  municipal  cor- 
poration, distinct  from  and  independent  of  the  city,  their  jurisdiction  excludes 
that  of  the  city,  and  an  assessment  laid  by  the  latter  body  is  without  authority 
and  void.8  Statutes  authorizing  such  assessments  are  constitutional.  But 
the  question  of  the  necessity  of  taking  a  particular  piece  of  land  is  not  one 
which  tin  owner  may  claim  a  constitutional  right  to  have  adjudicated.3 

An  Order  Levying  Such  Assessment  is  not  invalid  because  it  did  not  receive  two 
readings  in  the  council,  as  required  by  rules  of  that  body,  or  because  it  modi- 
fied the  original  assessment.* 

Scope  of  Assessment.  —  Such  assessment  is  intended  to  cover  only  expenses 
already  incurred,  and  not  those  merely  estimated;5  but  it  is  not  invalid 
because  expenses  are  apportioned  before  definitely  ascertaining  what  expenses 
had  been  incurred,6  nor  because  it  includes  expenses  for  the  sanitary  improve- 
ment of  the  neighborhood.7 

Objections  by  Owner.  —  The  owner  of  assessed  lands  must  make  his  objec- 
tions to  the  confirmation  of  the  assessment  either  before  the  park  commis- 
sioners or  in  the  Circuit  Court,  else  he  will  be  deemed  to  have  waived  his 
rights  in  the  matter.8 

Petition  by  Owners  or  Unanimous  Consent  of  Council.  —  Where  lot  owners  on  squares 
are  liable  for  an  assessment  only  when  made  upon  their  petition  or  ordered 
by  the  unanimous  consent  of  the  mayor  and  councilmen  in  council  assembled, 
assessments  for  improvements  made  in  any  other  way  are  invalid.9 

And  Where  the  City  Charter  Provides  that  improvements  shall  be  made  at  the  exclu- 
sive cost  of  the  owners  of  lots  in  each  fourth  of  a  square,  property  not  situated 
in  a  territory  so  bounded  cannot  be  deemed  any  part  of  a  square,  and  cannot 
be  assessed  for  the  improvement  of  adjacent  streets. 10 

Where  the  Park  Department  Has  Exclusive  Power  to  pave  roads  and  other  places  in 
a  park,  it  may  do  work  on  the  streets  outside  the  park,  where  such  work  is 
necessary  to  complete  the  paving  of  the  park,  to  furnish  it  with  proper  drain- 
age, and  to  make  the  connecting  streets  and  approaches  safe  for  travelers.11 

Land  of  a  Corporation  located  in  the  vicinity  of  a  public  improvement  is  not 
liable  to  an  assessment,  if  by  the  terms  of  the  grant  by  which  the  lot  is  held 

326;  West  Chicago  Park  Com'rs  v.  Farber,  171  commissioners  is  not  a  municipal  corporation, 

111.  146;  Holt  v.  Somerville,  127  Mass.  408;  or  because  it  provides  for  exemption  of  the 

Foster  v.  Board  of  Park  Com'rs,  133  Mass.  remaining  lands  of  the  owner,  or  because  il 

321;  Briggs  v.  Whitney,  159  Mass.  97;  States.  was  left  to  the  vote  of  the  city  to  determine 

Hennepin  County,  33  Minn.  235,  252,  note;  whether  the  provisions  of  the  act  should  go 

State  v.  Ramsey  County,  75  Minn.  292;  Kansas  into  effect,  or  because  inequality  in  taxation 

City  v.  Bacon,  147  Mo.  259;  Matter  of  Central  may  result  from  its  operation.    To  authorize 

Park  Extension,  (Supm.  Ct.)  16  Abb.  Pr.  (N.  a  holding  that  it  is  unconstitutional,  it  should 

Y.)  56.  be  apparent  that  the  act  was  framed  in  dis- 

1.  Wesl  Chicago  Park  Com'rs  v.  Chicago,  regard  of  constitutional  requirements  as  to 
152  111.  392;  State  v.  Hennepin  County,  33  equality,  or  that  it  will  actually  produce  gross 
Minn.  235;  Matter  of  Flatbush,  60  N.  Y.  398.  inequality.  State  v.  Hennepin  County,  33 
Contra,  Lester  v.  Jackson,  69  Miss.  887.  Minn.  235. 

But  where  an  adjoining  town  accepted  the         4.  Holt  v.  Somerville,  127  Mass.  408. 
provisions  of  a  statute  providing  for  assess-         5.  Foster    v.  Board  of    Park  Com'rs,  131 

ments  for  parks  "  in  or  near"  Boston,  it  was  Mass.  225. 

held  that  property  in  such  town  was  properly         6.  Kingman,  Petitioner,  153  Mass.  566,  foU 

assessed    for   benefits   received.     Briggs    v.  lowed  in  Adams,  Petitioner,  165  Mass.  497. 
Whitney,  159  Mass.  97.  7.  Briggs  v.  Whitney,  159  Mass.  97. 

2.  West  Chicago  Park  Com'rs  v.  Chicago,  8.  Le  Moyne  v.  West  Chicago  Park  Com'rs, 
152  111.  392.  116  111.  41. 

3.  Holt  v.  Somerville,  127  Mass.  408.  9.  Louisville  v.  Hyatt,  5  B.  Mon.  (Ky.)  200. 
An  act  authorizing  such  assessments  is  not  10.  Caldwell  v.  Rupert,  10  Bush  (Ky.)  181. 

unconstitutional  because  the  board  of  park  11.  Kittinger  v.  Buffalo,  148  N.  Y.  332. 
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it  can  be  appropriated  to  a  specific  use,  by  virtue  of  which  it  is  not  improved 
by  the  opening  of  a  square  in  its  neighborhood.  Adjoining  ground,  however, 
thus  restricted  may  be  assessed.1 

A  Public  Square  Belonging  to  a  County  may  not  be  sold  to  pay  an  assessment  for 
a  street  improvement.58 

A  Railroad  Running  Through  a  Park  may  be  released  from  assessments  for 
improvements  for  the  reason  that  the  railroad  company  cannot  be  benefited 
thereby,  but  such  release  does  not  invalidate  other  assessments.3 

And  It  Is  No  Defense  to  Condemnation  Proceedings  begun  by  a  city  for  park  purposes 
that  the  general  fund  is  insufficient  to  defray  the  current  expenses  of  the  city 
and  that  the  city  is  already  indebted  beyond  its  constitutional  limits;  neither 
is  it  any  defense  to  such  proceedings  that  the  owner  of  the  land  of  which  con- 
demnation is  sought  is  thereby  prevented  from  selling  such  land.4 

Property  Owned  by  a  Municipal  Corporation  Is  Not  Exempt  from  its  proper  share  of 
the  burden  of  constructing  public  improvements.  Hence,  park  property  may 
be  assessed  in  common  with  that  of  private  persons,  to  pay  for  the  improve- 
ment of  streets  bounding  the  park.5 

V.  DAMAGES  —  Measure  of  Compensation.  —  It  has  been  held  that  in  case  of  a 
state  reservation  for  park  purposes,  the  measure  of  compensation  for  property 
taken  is  the  difference  between  the  full  value  of  such  property  before  the 
taking  of  any  part  thereof  and  the  value  of  the  residue  after  the  proposed 
part  is  taken,  without  making  deduction  for  supposed  benefits.0 


1.  Owners  of  Ground,  etc.,  v.  Albany,  15 
Wend.  (NT.  Y.)  374. 

2.  Lowe  v.  Howard  County,  94  Ind.  553. 

3.  Matter  of  Central  Park,  63  Barb.  (N.  Y.) 
282. 

Part  of  Estate  Taken  —  Assessment  upon  Re 
mainder.  —  In  Holt  v.  Somerville,  127  Mass. 
408,  it  was  held  that  where  under  Acts  Mass. 
1874,  c.  97,  part  of  an  estate  was  taken  by  a 
city  for  a  public  park,  and  the  belierment  as- 
sessment was  levied  upon  the  remainder,  the 
owner  could  not  surrender  such  remainder  if 
he  had  settled  for  the  part  taken  and  conveyed 
it  to  the  city  bv  warranty  deed. 

It  Is  No  Objection  to  the  Report  of  Commission- 
ers appointed  under  section  10  of  the  Afassa- 
chusctts  Metropolitan  Park  Act  (Acts  1893,  c. 
407)  to  determine  the  proportions  to  be  paid  by 
the  several  cities  and  towns  named  therein, 
that  it  does  not  show  what  amount  has  been 
expended  under  the  statute;  nor  is  it  any  ob- 
jection to  their  apportionment  that  it  is  made 
up  by  including  within  the  total  amounts  ap- 
propriated a  sum  which  the  commission  was 
authorized  by  a  subsequent  statute  to  expend 
in  a  particular  place.  Adams,  Petitioner,  165 
165  Mass.  497. 

4.  Matter  of  Cedar  Rapids,  85  Iowa  39. 

On  an  Appeal  by  a  City  from  a  Decree  of  Com- 
missioners appointed  under  Acts  Mass.  1893,  c. 
407,  §  10,  the  court  cannot  consider  the  objec- 
tion that  the  proporiion  assessed  upon  the  ap- 
pellant would  carry  its  municipal  debt  beyond 
the  limit  fixed  by  the  statute,  if  neither  the 
amount  of  its  existing  debt  nor  any  facts  bear- 
ing on  the  question  are  before  the  court. 
Adams,  Petitioner,  165  Mass.  497. 

Legislative  Question.  —  The  question  whether 
a  certain  city  named  in  the  act  will  derive 
advantage  from  a  connection  with  the  park 
system,  and  whether  it  ought  to  be  included 
in  it,  is  a  question  for  the  legislature,  not  for 
the  court.    Adams,  Petitioner,  105  Mass.  497. 

Mistake  in  Award,  —  f-Jor  is  it  ma'.erUl  that  a 


mistake  was  made  in  the  award  of  the  com- 
missioners in  naming  a  certain  amount  as  the 
balance  unapplied,  instead  of  a  larger  amount, 
if  the  mistake  did  not  affect  the  award  as  to 
the  proportion  for  each  city  or  town  to  pay. 
Adams,  Petitioner,  165  Mass.  497. 

Notice.  —  It  is  no  valid  objection  to  assess- 
ments that  the  notices  published  prior  to  the 
making  of  the  assessments  did  not  describe 
the  property  to  be  assessed  or  the  district 
within  which  the  assessments  were  to  be  made. 
State  v.  Hennepin  County,  33  Minn.  235. 

Curing  Defective  Resolution. —  A  resolution  of 
the  board  of  park  commissioners  for  the  pur- 
chase of  land,  at  a  meeting  of  the  board  at 
which  it  was  not  competent  to  take  such  action, 
is  cured  by  the  subsequent  and  valid  action 
of  the  board  consummating  the  purchase. 
State  a.  Hennepin  County,  33  Minn.  235. 

A  Court  May  Review  the  Assessment,  not  merely 
as  to  its  regularity  and  validity,  but  as  to  its 
amount,  whether  or  not  it  is  so  grossly  exces- 
sive that  the  court  in  the  exercise  of  judicial 
discretion  may  correct  it  and  order  a  reassess- 
ment. State  v.  Hennepin  County,  33  Minn. 
235;  Matter  of  Munson,  29  Hun  (N.  Y.)  325. 

After  such  review  by  the  court  and  confirma- 
tion by  it,  certiorari  may  lie  to  review  the  ac- 
tion of  the  court.  State  v.  Hennepin  County, 
33  Minn.  235. 

5.  Scammon  v.  Chicago,  42  111.  192;  Matter 
of  Church  St.,  49  Barb.  (N.  Y.)  455. 

6.  Measure  of  Damages.  —  Matter  of  State 
Reservation,  (Supm.  Ct.  Gen.  T.)  16  Abb.  N. 
Cas.  (N.  Y.)  159,  affirmed  16  Abb.  N.  Cas.  (N. 
Y.)  395,  37  Hun  (N.  Y.)  537- 

Where  maps  were  filed,  which,  under  the 
statute  (Laws  N.  Y.  1871,  c.  628,  §  2),  made  the 
land  embraced  in  such  maps  a  public  square, 
but  where  proceedings  for  condemnation  of 
the  land  were  not  consummated,  and  the  act 
under  which  the  maps  were  filed  was  subse- 
quently repealed,  it  was  held  that  it  was  the 
duty  pf  ihc  cornmissipners  to  allow  to  the  prop. 
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In  Estimating  the  Value  of  Property  Taken  for  a  Park,  sentimental  Considerations, 

such  lis  the  character  of  the  scenery  or  future  possibilities  by  which  the  water 
power  may  be  more  valuable,  are  not  a  basis  for  an  estimate  of  damages  or  of 
compensation.1  But.  buildings  and  improvements  of  a  permanent  character 
placed  upon  land  by  a  lessee,  who  by  the  terms  of  his  lease  is  entitled  to 
rem  >ve  them,  are  to  be  considered  real  property,  and  if  taken  with  the  land 
c  mdemned  the  lessee  is  entitled  to  compensation  therefor.2 

Failure  to  Pay  Award  —  Abandonment.  —  Under  a  statute  requiring  that  payment 
for  lands  taken  shall  be  made  within  a  year  after  confirmation  of  the  award  of 
damages,  a  failure  for  one  year  to  set  apart  the  amount  awarded  for  any  who 
m  ly  be  entitled  thereto  is  an  abandonment  of  the  condemnation  proceedings.3 

Disqualification  to  Serve  as  Commissioners.  —  Residents  of  a  city  seeking  to  con- 
demn  land  for  park  purposes  are  disqualified  by  reason  of  interest  to  serve  as 
commissioners  to  appraise  the  land.4  But  the  interest  of  the  commissioner 
appointed  at  the  instance  of  the  city  to  assess  damages  is  no  ground  for 
quashing  his  report  at  the  instance  of  the  city  if  the  damages  assessed  are  not 
excessive.5 

Construction  of  Provision  as  to  Time  of  Payment.  —  A  statute  requiring  that  pay- 
ment of  damages  awarded  for  property  taken  shall  be  made  within  six  months 
from  the  confirmation  by  the  board  of  park  commissioners  applies  without 
reference  to  the  status  of  any  appeals  that  may  have  been  taken  in  the  given 

proceeding.0 

Liability  for  interest.  —  Where  park  commissioners  are  required  to  pay  for 
condemned  land  within  a  reasonable  time  after  confirmation  of  the  proceed- 
ings, they  will  be  compelled  to  pay  interest  after  demand  made  by  the  owner 
and  establishment  of  his  title  to  the  property,  although  the  land  is  vacant 
and  unoccupied,  and  although  possession  has  not  been  taken  by  the  city.7 

VI.  Control  of  Parks  and  Squares.  —  While  the  control  of  parks  belongs 
primarily  to  the  legislature,  it  may  delegate  its  control  to  the  municipal 
corporation  in  which  a  park  is  situated.8  In  such  cases  the  municipal 
corporation  exercises  a  part  of  the  sovereignty  of  the  state  and  is  subject  to 
legislative  control.9  Under  the  power  given  to  a  city  to  regulate  parks 
belonging  to  it,  the  city  can  provide  rules  for  the  management  thereof.  Such 
control  by  the  city  is  discretionary  and  is  a  matter  of  local  concern.10  No 

erty  owners  as  damages  the  difference  between  occupied  in  behalf  of  the  public.    People  v. 

the  market  value  of  the  property  at  the  time  Williams,  51  111.  63. 

when  the  maps  were  filed  and  its  market  value  1.  Matter  of  State  Reservation,  (Supm.  Ct. 

at  the  lime  when  the  act  was  repealed,  but  that  Gen.  T.)  16  Abb.  N.  Cas.  (N.  Y.)  159,  395,  37 

there  should  be  deducted  from  the  value,  as  Hun  (N.  Y.)  537. 

found   in  the  first  instance,  any  appreciation  2.  Matter  of  Buffalo,  (Buffalo  Super.  Ct. 

caused  by  the  selection  of  the  ground  as  a  site  Gen.  T.)  17  N.  Y.  St.  Rep.  371.  reversing  1  N. 

for  a  park;  further,  that  in  such  case  nominal  Y.  St.  Rep.  742. 

damages  only  should  be  allowed  unless  actual  3.  Bartleson  v.  Minneapolis,  33  Minn.  468. 

injury  was  affirmatively  shown,  and  that  noth-  4.  hire  Rochester,  (Supm.  Ci.  Spec.  T.)  10 

ing  should  be  allowed  beyond  actual  loss  out-  N.  Y.  Supp.  436. 

side  of  the  rise  and  fall  of  real  estate  in  the  5.  Roanoke  v.  Berkowitz,  80  Va.  616. 

general  market.    Matter  of  Munson,  29  Hun  6.  State  v.  Board  of  Park  Com'rs,  33  Minn. 

(N.  Y.)  325-  524. 

Upon  Question  of  Limitation  of  Cost  Fixed  by  7,  Interest  on  Award.  —  Beveridge  v.  West 

Statute.  —  In  computing  the  amount  of  ex-  Chicago  Park  Com'rs,  7  111.  App.  460. 

pe.iditure  to  ascertain  whether  the  cost  of  the  8.  Delegation  of  Control.  —  Com.  v.  Davis,  162 

improvement  is  within  the  limit  authorized,  Mass.  510,  44  Am.  St.  Rep.  389. 

the  amount  of  damages  less  benefits,  and  not  9.  People  v.   Holladay,  93  Cal.  241,  27  Am. 

the  total  amount  of  damages,  is,  it  has  been  St.  Rep.  186;  West  Chicago  Park  Com'rs  v. 

held,  to  be  considered  as  the  cost  of  property  McMullen,   134    111.    170;    Hurd   v.  Harvey 

taken.    Andrews  v.  People,  83  111.  529.  Countv,  4°  Kan.  92. 

Damages  Paid  by  Benefits  —  Occupancy  by  Pub-  10.  State  v.  Sch  weickardt,  109  Mo.  496. 

lie.  —  It  has  been  held  that  the  total  dam-  The  English  Parks  Regulations  Act,  1872  (35  & 

ages  in  any  given  case  may  be  paid  by  the  36  Vict.,  c.  15),  §  9,  provided  that  certain  rules 

benefits  conferred  upon  the  owner  by  the  con-  should  be  laid  before  both  houses  of  Parlia- 

templated  improvements,  but  that  until  dam-  ment  if  sitting,  or  if  not  sitting,  within  three 

ages  are  paid  the  land  condemned  cannot  be  weeks  after  the  beginning  of  the  next  session, 
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right  on  the  part  of  the  general  public  to  hold  meetings  on  a  common  is 
known  to  the  law.1  The  legislature,  therefore,  or  the  municipal  corporation 
in  the  exercise  of  legislative  power,  may  limit  the  use  of  a  public  park  by 
prohibiting  the  delivery  of  addresses  therein.2  And  the  imposition  of  a  pen- 
alty not  exceeding  a  definite  amount  for  the  violation  of  such  ordinance  is 
valid  and  reasonable.3  Park  authorities  may  likewise  reasonably  restrict  the 
right  of  public  access  to  public  parks,4  and  may  prohibit  the  erection  of 
poles  and  the  stringing  of  wires  along  the  avenues  of  the  park  without  the 
consent  of  both  the  park  commissioners  and  the  commissioners  of  public 
buildings.5  A  park  may  be  inclosed  although  it  lias  stood  open  for  many 
years.6 

VII.  Park  Commissioners  —  1.  Nature  of  Commission.  —  A  board  of  park 
commissioners  may  be,  under  the  acts  creating  it,  a  municipal  corporation 
having  paramount  and  exclusive  jurisdiction  in  the  laying  out,  improvement, 
management,  and  control  of  parks,  boulevards,  and  streets  committed  to  its- 
charge  by  the  park  acts;  7  or  such  a  board  may  be  not  a  body  corporate,  but 
simply  a  subdivision  of  the  city  government,8  for  whose  acts  done  and  torts 
committed  in  the  line  of  its  duties  the  city  may  be  held  responsible.'  Or 
such  commissioners,  as  agents  of  the  state  to  manage  a  state  park,  may  be 
officers  of  the  state  with  terms  of  office  expiring  as  do  those  of  other  officers.10 

2.  Powers.  —  The  powers  of  park  commissioners  depend  upon  the  statutes 
creating  their  office,  and  an  exhaustive  enumeration  of  such  powers  would  be 
impossible  without  setting  forth  all  the  statutes  on  the  subject.  A  few  of 
the  leading  functions  may  be  enumerated.  Where  such  a  board  is  made  a 
corporation,  all  the  powers  of  a  corporation,  as  perpetual  succession,  power  to 
sue  and  be  sued, to  have  and  use  a  common  seal,  etc.,  are  usually  granted  to  it.11 
Furthermore,  such  boards  are  usually  clothed  with  power  to  levy  special  assess- 
ments to  pay  for  improvements  within  their  jurisdiction,12  to  condemn  land 
for  parks  and  to  exercise  exclusive  control  over  such  parks  when  created,13  to 
regulate,  grade,  and  improve  streets  laid  out  and  opened  by  them,14  and  to  try 

and   that  rules  disapproved   by  Parliament  v.  Western   Union  Tel.  Co.,  103  111.  33,  in 

should  not  be  enforced.    It  was  held  that  rules  which  case  the  plaintiff  was  held  to  be  a  qttasi- 

made  during  recess  were  enforceable  until  dis-  municipal  corporation. 

approved  by  Parliament,  and  that  a  conviction  8.  Rauh  v.  Public  Parks,  (Supm.  Ct.  Spec, 

under  such  rules  vvas  valid.    Bailey  v.  Wil-  T.)  66  How.  Pr.  (N.Y.)  368. 

liamson,  42  L.  J.  M.  C.  4g,  L.  R.  8  Q.  B.  118.  9.  Mahon  v.  New  York,  (C.  PI.  Gen.  T.)  10 

28  L.  T.  N.  S.  28,  21  W.  R.  404.  Misc.  (N.  Y.)  664. 

1.  De  Morgan  z.  Metropolitan    Board   of  10.  People  v.  Ashburner,  55  Cal.  517. 
Works,  5  Q.  B.  D.  155,  42  L.  T.  N.  S.  238,  28  11.  Powers  of  Board.  —  West  Chicago  Park 
W.  R.  489.  Com'rs  v.  Chicago,  152  111.  392. 

2.  Public  Speaking  in  Parks.  —  Bailey  v.  Wil-  12.  West  Chicago  Park  Com'rs  v.  Sweet,  167 
liamson,  42  L.  J.  M.  C.  49.  L.  R.  8  Q.  B.  118,  28  111.  326;  West  Chicago  Park  Com'rs  v.  Farber, 
L.  T.  N.  S.  28,  21  W.  R.  404;  Com.  v.  Davis,  171  111.  146;  Matter  of  Central  Park  Extension 
162  Mass.  510,  44  Am.  St.  Rep.  389.  (Supm.  Ct.)  16  Abb.  Pr.  (N.  Y.)  56. 

Evidence  that  a  previous   ordinance   had  13.  West  Chicago  Park  Com'rs  v.  Western 

been  repeatedly  violated  and  disregarded  is  Union  Tel.  Co.,  103  111.  33;  Matter  of  Cedar 

immaterial  and  inadmissible   as   a  defense.  Rapids,  85  Iowa  39. 

Com.  v.  Davis,  140  Mass.  485.  In  some  cases,  however,  the  city  and  the 

3.  Com.  v.  Abrahams,  156  Mass.  57.  park  commissioners  have  concurrent  jurisdic- 

4.  Right  of  Access.  —  Scranton  v.  Minne-  tion  over  certain  areas.  West  Chicago  Park 
apolis  City,  58  Minn.  437.  Com'rs  v.  Chicago,  170  III.  618. 

5.  Poles  and  Wires.  —  Sheehy  v.  Clausen,  And  where  an  act  gives  to  commissioners 
(Supm.  C.  Spec.  T.)  26  Misc.  (N.  Y.)  269.  of  the  department  of  public  parks  exclusive 

6.  Langley  v.  Gallipolis,  2  Ohio  St.  107.  But  control  of  streets  in  the  annexed  territorv,  this 
where  a  square  has  been  dcdicaied  as  a  pub-  does  not  mean  control  exclusive  of  the  city, 
lie  highway  over  which  all  have  the  right  to  but  of  any  other  officers  of  the  city.  Ehigott 
pass,  neither  the  county  nor  the  people  can  v.  New  York,  96  N.  Y.  264,  48  Am.  Rep. 
block  it  up.    Com.  v.  Bowman,  3  Pa.  St.  206.  616. 

Bicycles  in  Parks.  —  See  the  title  BICYCLES,  14.  West  Chicago  Park  Com'rs  v.  McMullen, 

vol.  4,  p.  17.  134  III.  170;  Matter  of  Dcering,  85  N.  Y.  1; 

7.  Nature  of  Park  Board.  —  West  Chicago  construing  Laws  N.  Y.  1865,  c.  565,  §  8,  Laws 
Park  Com'is  v.  Chicago,  152  111.  392,  overrut-  N.  Y.  1866,  c.  367,  $  7;  Wormser  v.  Brown,  149 
ing  to  that  extent  West  Chicago  Park  Com'rs  N.  Y.  163. 
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charges  against  park  policemen.1 

VIII.  Buildings  in  Parks  and  Squares  -  General  Rule  as  to  Parks.  —  The 

quest  ion  w  hat  buildings  may  be  erected  in  or  facing  upon  parks  depends  pri- 
marily upon  the  purpose  of  the  dedication.  Where  such  dedication  is  made 
for  the  purpose  of  a  park,  the  erection  of  any  buildings  thereupon  is  unauthor- 
i  ed,  as  opposed  to  the  express  or  implied  purpose  of  the  dedication,  and  such 
buildings  constitute  a  public  nuisance,  which  may  be  abated  by  any  one 
aggrieved.'  But  where  premises  have  been  provided  for  the  purpose  of  pub- 
lie  walks  or  pleasure  grounds,  the  erection  of  a  conservatory,  a  museum,  or  a 
public  library  may  be  conducive  to  the  purpose  for  which  the  premises  were 
acquired,  though  the  erection  of  a  town  hall  or  a  school  of  art  would  be  sub- 
versive of  such  purpose.3 

Rule  in  Case  of  Public  Squares.  — The  erection  of  buildings  in  or  upon  a  public 
square,  however,  stands  upon  a  different  basis.  Such  squares  are  frequently 
dedicated  for  the  purpose  of  containing  the  county  court  house  and  other 
public  buildings,  and  in  such  case,  of  course,  the  erection  of  such  buildings 
thereupon  is  in  strict  compliance  with  the  purposes  of  the  dedication.  But 
even  where  no  express  declaration  is  made  of  the  purpose  of  the  dedication, 
the  erection  of  the  public  buildings  upon  a  public  square  is  regarded  as  based 
upon  such  usage  as  to  have  acquired  the  force  of  law.4  Any  attempt  of 
the  authorities  to  appropriate  a  public  square  to  a  private  use  is  a  violation  of 
their  duty,  and  the  erection  of  a  private  building  upon  it  may  be  restrained 
as  a  common  nuisance.5  And  a  plat  of  ground  clearly  intended  to  remain  as 
an  open  square  may  not  be  used  for  the  erection  of  a  town  hall.6 

The  Erection  of  a  Schoolhouse  has  been  deemed  to  be  a  legitimate  use  of  a  public 
square  dedicated  to  general  public  use.7 

The  Use  for  Other  Purposes  of  a  Courtroom  and  Public  Offices  erected  on  a  part  of  the 
public  square,  but  abandoned  upon  the  erection  of  a  new  court  house,  is 
unlawful,  even  though  let  by  the  commissioners  for  such  purposes;  and  the 
lessees  sousing  such  buildings  are  liable  to  indictment  for  maintaining  a  public 
nuisance.8 

IX.  Railroads  in  Parks  and  Squares  —  Grant  to  Railroad.  —  Where  land  is 
granted  to  a  city  for  such  public  uses  as  the  council  may  ordain,  such  council 
has  power  to  grant  to  a  railroad  company  portions  of  such  land  for  the  bed  of 
a  railroad.9 

1.  People  v.  Tapper),  (N.  Y.  Super.  Ct.  Gen.  public  garden  as  a  public  park,  or  to  have  com- 
T.)  15  Misc.  (N.  Y.)  23.  pensation  paid  for  the  surrender  of  such  use 

2.  When  Buildings  in  Park  Public  Nuisance. —     against  the  combined  action  of  the  legislature 


Mclntyre  v.  El  Paso  County,  15  Colo.  App.  78 
Fisher  v.  Beard,  40  Iowa  625;  Watertown  v 
Cowen,  4  Paige  (N.  Y.)  510,  27  Am.  Dec.  80 
Rung    v.    Shoneberger,    2   Watts    (Pa.)  23 


in  authorizing  the  construction  of  a  subway 
and  of  the  inhabitants  of  the  city  in  accepting 
the  statute.  And  a  provision  that  no  build- 
ings, with  certain  exceptions,  shall  be  erected 


Com.  v.  Rush,  14  Pa.  St.  186;  San  Antonio  v,  on  such  park  territory  consiitutes  a  contract 

Strumberg,  70  Tex.  366.  between  the  common  wealth  and  the  city  which 

3.  Atty-Gen.  v.  Sunderland,  45  L.  J.  Ch.  the  latter  may  waive.    Prince  v.  Crocker,  166 

839,  2  Ch.  D.  634,  34  L.  T.  N.  S.  921,  24  W.  R.  Mass.  347. 

991,  construing  Public  Health  Act,  1848,  §  74  Where  a  Driveway  Is  Deemed  a  Part  of  a  Park, 

(11  &  12  Vict.,  c.  23).  the  department  of  parks  may  give  permission 

4.  Foster  v.  Worcester,  164  Mass.  4  19;  Leba-  to  build  on  lots  facing  such  driveway;  but  such 
non  v.  Warren  County,  9  Ohio  8o,  34  Am.  Dec.  department  has  no  authority  to  permit  the  ex- 
422;  Com.  v.  Bowman,  3  Pa.  St.  202;  Baird  v.  tension  of  the  walls  and  front  of  a  building 
Rice,  63  Pa.  St.  489.  into  the  park.    Ackerman  v.  True,  (Supm.  Ct. 

5.  Com.  v.  Rush,  14  Pa.  St.  186.  Spec.  T.)  31  Misc.  (N.  Y.)  597. 

6.  Princeville  v.  Auten,  77  111.  325.  9.  Railroads.  —  People  v.  Park,  etc.,  R.  Co., 

7.  Reid  v.  Board  of  Education,  73  Mo.  295.  76  Cal.  156;  Allegheny  v.  Ohio,  etc.,  R.  Co., 
Contra,  McCullough  v.  Board  of  Education,  51  26  Pa.  St.  355. 

Cal.  418.  It  has  been  held,  however,  that  neither  the 

8.  Nature  of  Use  of  Buildings  on  Public  Square.  legislature  nor  city  authorities  may  divert  to 
—  Com.  v.  Bowman,  3  Pa.  St.  202.  railroad  purposes  land  which  has  been  dedi- 

Construction  of  Subway.  —  It  has  been  held,  cated  to  the  public  for  the  purpose  of  a  park, 

however,  that  citizens  of  a  city  can  assert  no  Jacksonville  v,  Jacksonville  R.  Co.,  67  111. 

right  to  the  GQTUinueg;  use  of  a.  common  or  a  540, 

197a  Volume 


Nuisances  in  Parks 


PARKS  AND  PUBLIC  SQUARES. 


and  Squares. 


Condemnation  by  Railroad.  —  But  a  power  given  by  legislation  to  railroad  cor- 
porations to  acquire  title  to  any  real  estate  required  for  the  purposes  of  the 
railroad  must  be  conferred  by  express  terms  or  necessary  implication;  and 
such  power  does  not  extend  to  property  already  dedicated  to  and  held  for 
another  public  use.1 

Pre-existing  Railroad  Franchise.  —  A  law  forbidding  the  construction  of  railroads 
in  public  parks  does  not  apply  to  a  park  laid  out  after  the  railroad  franchise 
has  been  acquired.2  And  conversely,  the  appropriation  of  a  tract  of  land 
for  a  public  park  is  subject  to  the  exercise  by  a  railroad  of  a  pre-existing  fran- 
chise to  maintain  and  operate  a  railroad  across  the  same  land.3 

Where  the  Fee  of  a  Parkway  Is  Not  in  the  County,  it  cannot  maintain  a  suit  to 
restrain  the  construction  of  an  elevated  railroad  across  such  parkway.4 

Railroad  Subject  to  Municipal  Regulation.  —  Where  city  authorities  have  granted 
to  a  railway  company  the  privilege  of  constructing  its  road  over  city  streets 
and  squares,  they  do  not  lose  the  right  to  subject  the  company  to  reasonable 
regulations  in  the  location  of  its  track  and  the  conduct  of  its  business.5 

"  Passenger  Railway  "  in  Park  —  "  Street  Passenger  Railway."  —  And  where  it  is  pro- 
vided by  the  state  constitution  that  "no  street  passenger  railway  shall  be  con- 
structed within  the  limits  of  any  city,  borough,  or  township  without  the 
consent  of  its  local  authorities,"  a  passenger  railway  or  trolley  line  is  not  within 
the  prohibition  of  such  statute  when  an  act  of  the  legislature  has  authorized 
the  construction  of  such  passenger  railways  as  the  commissioners  may  approve. 
An  individual  who  has  obtained  license  to  construct  such  a  railroad  over  park 
property  may  subsequently  grant  his  franchise  to  a  foreign  corporation.6 

X.  Nuisances  in  Parks  and  Squares  —  Buildings.  —  As  stated  above,  the 
unauthorized  erection  of  a  building  in  a  park  or  square  is  a  public  nuisance.7 

Such  Likewise  is  a  Railroad  unlawfully  constructed  in  a  public  park  if  it  obstructs 
the  free  passage  of  the  public  or  their  use  of  the  park  in  the  customary  manner.8 

A  Bay  Window  Extending  Over  the  Building  Line  into  the  street  in  pursuance  of 
the  authority  of  the  park  commissioners  is  not  a  nuisance  where  the  commis- 
sioners have  legislative  authority  to  issue  permits  to  erect  bay  windows 
extending  over  the  street  line.9 

But  a  Fence  Erected  in  a  Public  Square  is  a  nuisance  and  cannot  be  defended  on 
the  ground  of  a  grant  to  the  tortfeasor's  predecessor  in  title  as  proprietary,  nor 
on  the  ground  of  lapse  of  time.1*? 

The  Obstruction  of  Light  and  Air  by  the  erection  of  a  railroad  station  is  not  a 
nuisance  to  land  merely  cornering  on  a  park  which  was  dedicated  for  the 
exclusive  use  of  lots  fronting  thereon.11 

In  a  Trial  on  an  Indictment  for  a  Nuisance,  the  defendant  is  not  entitled  to  have 
submitted  to  the  jury  the  question  whether  the  taking  of  property  dedicated 
to  the  use  of  the  public  and  appropriating  it  to  private  use  is  a  nuisance. 
Such  act  is  in  law  a  nuisance  for  the  commission  of  which  there  can  be  no 
justification. 12 

Injunction.  —  Where  the  unlawful  diversion  of  parks  or  squares  is  threatened 
either  by  the  authorities  or  by  private  individuals,  the  corporation  or  any  one 
injured  thereby  may  obtain  an  injunction  to  restrain  the  creation  of  the  threat- 
ened nuisance  or  to  remove  it  if  already  created,  and  the  persons  responsible 

1.  Malter  of  Boston,  etc.,  R.  Co.,  53  N.  Y.  6.  Philadelphia  v.  Fairmount  Park,  16  Pa. 
574-  Co.  Ct.  625.  affirmed  175  Pa.  St.  28. 

2.  Coney  Island,  etc.,  R.  Co.  v.  Kennedy,  7.  Nuisances. —  See  sti/>ra,  this  title,  BuilJ- 
15    N.   Y.   App.    Div.    588,   44    N.   Y.  Supp.  ings  in  Parks  and  Squares. 

825-  8.  People  v.  Park,  etc.,  R.  Co.,  76  Cal.  156. 

3.  Suburban  Rapid  Transit  Co.  v.  New  York,         9.  Wormser  v.  Brown,  140  N.  Y.  163. 
128  N.  Y.  510.  10.  Com.  v.  AlhurRer,  1  VVhart.  (Pa.)  469. 

4.  Kings  County  v.  Sea  View  R.  Co.,  23  11.  Green  v.  New  York  Cent.,  etc.,  R.  Co., 
Hun  (N.  Y.)  180.  (N.  Y.  Super.  Ct.  Tr.  T.)  12  Abb.  N.  Cas.  (N. 

5.  Springfield  R.  Co.  v.  Spiingtield,  85  Mo.  Y.)  124. 

674.  12.  State  v.  Woodward,  23  Vt.  92. 
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therefor  are  liable  to  indictment.*  But  individual  owners  of  lots  around  a 
square  conveyed  to  the  county  for  the  use  of  public  buildings  have  no  such 
intru  st  therein  as  will  sustain  an  application  for  an  injunction  to  prevent 
county  commissioners  from  leasing  portions  of  the  ground  to  individuals.8 

XI  Liability  for  Injuries  Received  in  Parks  and  Squares.  —  The  General 
Rule  that  municipal  corporations  can  be  held  liable  only  by  express  statute  for 
neglect  of  duty  from  the  performance  of  which  they  derive  no  compensation 
or  benefit  is  applied  in  actions  against  towns  or  cities  for  defects  in  highways, 
parks,  or  squares.  But  when  the  corporation  derives  pecuniary  benefit  from 
public  property,  it  is  liable  for  negligence  in  managing  or  dealing  with  such 
property.8 

illustrations.  —  Where,  therefore,  a  municipality,  through  its  servants,  negli- 
gently left  open  an  excavation  adjoining  a  building  situated  on  the  public 
common,  from  which  building  revenue  was  obtained  in  the  form  of  rent,  it 
was  held  liable  for  injury  to  one  who  fell  into  such  excavation."4  But  such 
corporation  was  not  liable  to  one  injured  by  coming  into  collision  with  a  sled 
on  a  park  path  where  the  city  had  given  permission  to  coast;  5  nor  for  injury 
occasioned  by  a  defect  in  the  public  common,  although  there  was  a  building 
upon  such  common  used  by  the  park  for  pecuniary  benefit,  but  remote  from 
the  scene  of  the  injury;6  nor  for  failure  to  maintain  a  light  at  a  point  where 
the  person  injured  came  in  contact  with  a  fence,  unless  it  be  shown  that  the 
fence  was  out  of  repair,  negligently  constructed,  or  insufficient  for  the  pur- 
pose intended;  7  nor  for  an  injury  received  while  walking  on  the  grass  in  dis- 
obedience of  warnings  to  "keep  off  the  grass;  "  8  nor  for  injuries  occasioned 
to  a  person  by  his  horse's  becoming  frightened  by  the  firing  of  cannon  on  a 
common  under  license  granted  in  pursuance  of  a  city  ordinance.9  But  the 
city  may  be  held  responsible  for  the  acts  of  park  commissioners  in  wrongfully 
preventing  the  performance  of  a  contract  made  with  the  city.10 

XII.  Discontinuance  of  Parks  —  Power  of  Legislature.  —  The  legislature  has 
the  power  to  authorize  the  discontinuance  of  parks  and  the  sale  of  park  lands- 
the  fee  of  which  is  in  the  city.11    The  power  to  discontinue,  if  deemed  a 

1.  Injunctive  Relief —  California.  —  People  See  further  the  titles  Injunctions,  vol.  16,  p. 
v.  Holladay,  68  Cal.  439.  337;  Nuisances,  ante. 

Connecticut. — Wheeler  v.  Bedford,  54  Conn.  3.  Liability  for  Injuries.' — See  the  title  Mu- 

244.  nicipal  Corporations,  vol.  20,  p.  1191  et  sea. 

Illinois.  —  Maywood  Co.  v.  Maywood,  118  4.  Oliver  v.  Worcester,  102  Mass.  489,  3  Am. 

111.  61 ;  Chicago  v.  Ward,  169  111.  392,  61  Am.  Rep.  485. 

St.  Rep.  185.  5.  Steele  v.  Boston,  128  Mass.  583. 

Iowa.  —  Fisher  v.  Beard,  40  Iowa  625.  6.  Clark  v.  Waltham,  128  Mass.  567. 

Missouri.  —  Price  v.  Thompson,  48  Mo.  363;  7.  Piatt  v.  New  York,  (N.  Y.  Super.  Ct.  Gen. 

Cummings  v.  St.  Louis,  90  Mo.  259.  T.)  8  Misc.  (N.  Y.)  409. 

New  Jersey.  —  Morris  v.  Sea  Girt  Land  Imp.  8.  Sheehan  v.  Boston,  171  Mass.  296. 

Co.,  38  N.  J.  Eq.  304.  9.  Lincoln  v.  Boston,  148  Mass.  580,  12  Am. 

New  York.  —  Watertown  v.  Cowen,  4  Paige  St.  Rep.  601. 

(N.  Y.)  510,  27  Am.  Dec.  80;  Cady  v.  Conger,  10.  Mahon  v.  New  York,  (C  PI.  Gen.  T.)  10 

19  N.  Y.  256.  Misc.  (K.  Y.)  664. 

Ohio.  —  Brown  v.  Manning,  6  Ohio  298,  27  Where  an  Injury  Occurs  in  a  Portion  of  a  Side- 
Am.  Dec.  255;  Le  Clercq  v.  Gallipolis,  7  Ohio  walk  Which  Was  Once  a  Part  of  the  Adjacent  Com- 
(pt.  i.;  218.  mon,  but  has  been  thrown  into  the  street  by 

Pennsylvania. — Com.  v.  Rush,  14  Pa.  St.  the  park  authorities,  the  city  is  responsible  as 

186.  for  an  injury  done  in  the  street  if  there  has 

Texas.  —  Seguin    v.  Ireland,  58  Tex.  183;  been  for  more  than  twenty  years  a  constant 

Harris  County  v.  Taylor,  58  Tex.  690.  and  uninterrupted  use  of  the  sidewalk  by  the 

Vermont.  — State  v.  Atkinson,  24  Vt.  448.  public  under  a  claim  of  right  to  use  it  as  part 

One  Whose  Possession  Is  Unlawful  or  Is  by  Mere  of  the  public  street  and  not  as  part  of  the 

8ufferance  is  not  entitled  10  notice  to  surren-  common.    Veale  v.  Boston,  135  Mass.  187. 

der,  and  the  authorities  may  enter  and  take  11.  Discontinuance  of  Parks  —  Sale  of  Lands. — 

possession  for  the  public  and  maintain  tres-  New  Orleans  v.  Hopkins,  13  La.  326;  Riggs  v. 

pass  for  any  subsequent  interference  with  the  Board  of  Education,  27  Mich.  262;  Brooklyn 

possession.    Lee  v.  Mound  Station,  118  111.  304.  Park  Com'rs  v.  Armstrong,  45  N.  Y.  234.  6 

2.  Smith  v.  Heuston,  6  Ohio  101,  25  Am.  Am.  Rep.  70;  Clark  v.  Providence,  16  R.  I. 
Dec.  741.  337;  Mowry  v.  Providence.  16  R.  I.  422. 

1074  Volume  XXI. 


Discontinuance.   PARKS  AND  PUBLIC  SQUARES— PAROL. 


Definitions. 


necessary  public  improvement,  rests  within  the  discretion  and  judgment  of  the 
legislature  or,  in  some  cases,  of  the  council.1  Such  right  may  be  exercised 
notwithstanding  the  fact  that  the  abandonment  and  sale  of  park  lands  will 
lessen  the  value  of  surrounding  property  which  had  been  assessed  for  the 
benefit  derived  from  the  presence  and  maintenance  of  the  park.  There  is  no 
contract  in  such  cases  with  the  owner  of  adjacent  property  to  maintain  the 
park,*  and  the  owners  of  land  adjacent  to  a  park  have  no  right  or  interest 
therein  which  will  entitle  them  to  compensation  when  the  legislature  discon- 
tinues such  park.3  But  where  land  is  dedicated  to  public  uses  and  the  cor- 
poration takes  as  trustee  to  hold  to  prescribed  uses,  the  inhabitants  of  the 
town  or  city  may  enforce  the  execution  of  the  trust.  In  such  cases  the  power 
of  divesting  the  owner  of  his  rights  is  beyond  the  power  of  direct  legislative 
action.4  Hence  an  act  of  the  legislature  which  attempted  to  confer  upon 
cities  and  towns  the  power  to  sell  and  convey  squares  and  parks  dedicated  by 
individuals  was  held  to  be  void  as  authorizing  the  perversion  of  a  trust.5 
Such  an  act,  however,  is  not  in  conflict  with  the  constitutional  provision 
respecting  the  taking  of  private  property  for  public  use.6 

Power  of  Municipal  Officers.  —  Whatever  may  be  the  power  of  the  legislature  in 
such  cases,  it  seems  to  be  well  established  that  no  inferior  authority,  such  as 
municipal  or  county  officers,  can  discontinue  parks  and  alienate  the  land.7 

PARLIAMENTARY  LAW.  (See  also  the  titles  By-laws,  vol.  5,  p.  86; 
Ordinances,  ante,  p.  493 ;  Quorum;  Religious  Societies;  Schools; 
Societies  and  Clubs;  Statutes;  Towns  and  Townships.)  —  That  body 
of  the  recognized  usages  of  parliamentary  and  legislative  assemblies  by  which 
their  procedure  is  regulated  ;  it  takes  its  name  from  the  British  parliament, 
on  the  practice  of  which  it  is  mainly  founded,  with  such  changes  and  modifica- 
tions in  American  deliberative  bodies  as  have  been  necessary  to  adapt  it  to 
the  usages  of  that  country. * 

PARLOR  CARS.  — See  the  title  Sleepinc;-(  ar  Companies. 

PAROCHIAL.  —  See  note  9. 

PAROL.  —  Parol,  or  more  properly  parole,  is  a  French  word,  meaning  liter- 
ally word  or  speech.     It  is  used  to  distinguish  contracts  which  are  made  verb- 

1.  Riggs  v.  Board  of  Education,  27  Mich.  nor  even  lay  out  ways  over  it.  Stat.  Mass. 
262.  1859,  c.  210,  §  3;  Pub.  Stat.  Mass.  (1882),  c.  27, 

2.  Brooklyn  Park  Com'rs  v.  Armstrong,  45  §  50,  c.  54,  13,  16;  Lincoln  v.  Boston,  148 
N.  Y.  234,  6  Am.  Rep.  70;  Brooklyn  v.  Cope-  Mass.  578,  12  Am.  St.  Rep.  601. 

land,  106  M.  Y.  500.  The  statute  granting  to  the  city  of  Brooklyn 

3.  Clark  v.  Providence.  16  R.  I.  337.  the  right  to  acquire  land  for  Prospect  Park 

4.  Qualification  of  Rule. — Jacksonville  v.  (Laws  N.  Y.  1861,  c.  340)  has,  on  the  other 
Jacksonville  R.  Co.,  67  III.  540;  Chicago  ?•.  hand,  been  construed  as  vesting  the  entire 
Ward,  169  111.  392,  61  Am.  St.  Rep.  185;  Frank-  estate  in  the  city;  and  as  a  logical  result  of 
lin  County  v.  Lathrop,  9  Kan.  453;  Baton  the  clause  by  which  the  land  is  pledged  for  the 
Rouge  v.  Bird,  21  La.  Ann.  241.;  Little  v.  Frost,  payment  of  bonds  to  secure  money  to  pay  for 
3  Mass.  106;  Holden  v.  James,  11  Mass.  396,  such  land,  il  is  held  that  the  right  to  sell  and 

6  Am.  Dec.  174;  Hampshire  County  v.  Frank-  convey  a  good  title  goes  to  holders  of  such 
lin  County,  16  Mass.  76;  Le  Clercq  v.  Gallipolis,  bonds  and  hence  to  others ;  that  the  trust  for 

7  Ohio  (pt.  i.)  218;  Lam  it  County  v.  Clements,  the  public  is  one  from  which  the  legislature 
49  Ts\.  347.  may  relieve   the  city,  so  that  a  sale  may  be 

5.  Warren  v.  Lyons  City,  22  Iowa  351.  made  free  therefrom.    Brooklyn  Park  Com'rs 

6.  M  uter  of  Rochester,  137  N.  Y.  243.  v.  Armstrong,  45  N.  Y.  234,  6  Am.  Rep.  70; 

7.  Power  of  Municipality.  —  Hoadley  v.  San  Brooklyn  v.  Copeland,  106  N.  Y.  496. 
Francisco,   124  U.  S.  639;  San   Francisco  v.  8.  Bouv.  L.  Diet. 

Itsell,  80  Cal.  57;  Macon  v.  Huff,  60  Ga.  221;  9.  Parochial  Church. — "  The  true  legal  notion 

Campbell  County  Ct.  v.  Newport,  t2  B.  Mon.  of  a  parochial  church  is  a  consecrated  place, 

(Kv.)  538;    Methodist    Episcopal    Church    v.  having  attached  to  it  the  rights  of  burial  and 

Hoboken,  33    N.    J.    L.    13,    97    Am.    Dec.  the  administration  of  Ihe  sacraments."  Paw- 

696;    Lamar   County    v.  Clements,  49  Tex.  let  v.  Clark.  9  Cranch  (U.  S.)  326. 

347-  Parochial  Electors. — See  Hart:'.  Beard,  (1S96) 

In  Massachusetts  il  has  been  declared  that  the  I  y.  B.  54 

city  of  Boston  cannot  let  or  sell  the  Common,  Parochial  Relief  or  Other  Alms.  —  M  igarrill  v. 

rtor  build  upon  it  except  within  narrow  limits,  Whitehaven  Tp.,  to  Q.  B.  D.  242. 
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Definition. 


all\  or  in  w  riting  from  t hose  which  arc  under  seal.1  But  "parol"  is  frequently 
used  as  synonymous  with  "verbal"  or  "  oral,"  and  not  in  its  broadest  meaning 
of  not  under  seal.* 

PAROLE.  -Sec  the  titles  Prisons;  Reprieve,  Pardon,  and  Amnesty. 


1.  Not  under  Seal  Whether  in  Writing  or  Oral.      said:    "  Contracts  which  do  not  require  a  seal. 


\  .u  lioi  ough  .".  West,  io  Ga.  473.  quoting 
Bouv.  L.  Diet.  See  also  Wilson  v.  Baptist 
Education  Soc,  10  Barb.  (N.  Y.)  311;  Allen 
:•.  Jaquish,  21  Wend.  (N.  Y.)  632;  Ford  v. 
Campheld,  11  N.  J.  L.  327;  Ludwig  v.  Bun- 
Rart,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.) 
251. 

Parol  Contracts.  — In  Edwards's  Succession, 
34  La.  Ann.  230,  Bertnudez,  C  J.,  dissenting, 


and  may  be  valid  whether  in  writing  or  by 
word  of  mouth,  are  properly  classed  as  parol, 
for  the  idea  is  to  treat  the  writing  as  unim- 
portant, not  to  deny  it." 

2.  Parol  in  Sense  of  Oral.  —  Curdy  v.  Berton, 
79  Cal.  427;  O'Hara  v.  Dudley,  95  N.  Y.  403; 
Ludwig  v.  Bungart.  (Supm.  Ct.  Spec.  T.)  26 
Misc.  (N.  Y.)  251.  See  also  Lobdell  v.  Lob- 
dell,  36  N.  Y.  327. 
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By  W.  H.  Michael. 

I.  General  Statement  of  Rule  —  Scope  of  Title,  1078. 

II.  Two  Different  Views  of  Rule,  1079. 

1.  View  that  Rule  Is  One  of  Substantive  Law,  1079. 

2.  Considered  as  Rule  of  Evidence,  1080. 

a.  At  Law,  1080. 

b.  In  Equity,  108  r 

c.  Pennsylvania  Doctrine,  1083. 

d.  Reason  for  Rule,  1083. 

III.  Legal  Import  of  Contract  Within  Protection  of  Rule,  1084. 

1.  In  General,  1084. 

2.  Contract  Implied  from  Blank  Indorsement,  1085. 

3.  Obligations  Payable  in  Money,  1085. 

4.  Matters  Excluded  by  Implication  of  Law,  1086. 

IV.  Exceptions  to  General  Rule,  1086. 

1.  Nature  of  Paper  in  Evidence,  1086. 

a.  Simple  Memoranda,  etc.,  ro86. 

b.  Papers  Introduced  Collaterally  in  Evidence,  1087. 

c.  Receipts,  1088. 

2.  Where  Only  Part  of  Transaction  Is  Reduced  to  Writing,  1089. 

3.  Col  lateral  Parol  Agreements,  1094. 

4.  Evidence  to  Show  Nonexistence  of  Contractual  Relation,  1097. 

a.  In  General,  1097. 

b.  Delivery  upon  Condition,  1097. 

c.  Impeaching  Validity  of  Instrument,  1098. 

(1)  Upon  Issue  as  to  Execution  and  Delivery,  1098. 

(2)  Contracts  Offensive  to  Law,  1099. 

(3)  Fraud,  1099. 

(4)  Mistake,  1099. 

5.  Evidence  Establishing  Trust,  1102. 

6.  Evidence  as  to  Date  of  Instrument,  1 102. 

7.  Evidence  to  Prove  Subsequent  Agreements,  1102. 

8.  Evidence  of  Consideration,  1  103. 

V.  Limitation  of  Rule  to  Parties  and  Privies,  1103. 
VI.  To  Aid  Interpretation,  1104. 

1.  Explaining  Meaning  of  Terms,  1  104. 

a.  In  General,  1 104. 

b.  Technical  Terms  of  Business  or  Trade,  1105. 

c.  Technical  Terms  of  Art  and  Science,  1106. 

d.  Illegible  Writings,  1106. 

e.  Translation  of  Instruments  in  Foreign  languages,  1106. 

f.  Abbreviations,  \  106. 

g.  When  Words  Should  Be  Taken  in  Their  Popular  Sense,  1106. 

h.  Witness  Not  Permitted  to  Construe  Instrument,  1108. 

2.  Explaining  Circumstances  of  Case,  1108. 

3.  Explaining  A  mbiguities,  1 1 1  1 . 

4.  To  Show  Purpose  for  Which  Instrument  Was  Executed,  mi. 

a.  In  General,  11 11. 

b.  One  Contract  Consideration  for  Another,  11 12. 

c.  Whether  Contract  of  Purchase  or  of  Security,  1 1 12. 

d.  To  Show  Purpose  of  Assignment,  H13. 

e.  Express  Terms  of  Instrument  Not  to  Be  Contradicted,  1 1 13. 
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5.  To  Show  Interpretation  by  Parties,  1  1  13. 

6.  Connecting  and  Explaining  Contemporaneous  Writings,  11 15. 

7.  To  Identify  Parties  and  Show  Their  Relations,  1117. 

</.  Identification  in  General,  11  17. 

A    To  Show  Character  in  Which  Party  Contracts,  1119. 
c.   To  Show  Who  Is  Principal  and  Who  Is  Surety,  1119. 

8.  Identification  of  Subject-matter,  1119. 

a.  In  General,  1 1 19. 

b.  Defective  Description  of  Real  Estate,  1 1 20. 

c.  Equivocal  Description  of  Personal  Property,  1121. 

d.  Identification  of  Debt  Secured  by  Mortgage,  11 22. 

9.  Evidence  of  Usage  and  Custom,  11 23. 

CROSS-REFERENCES. 

As  to  the  admissibility  of  Parol  Evidence  in  particular  instances,  see  the  various  titles 
throughout  this  work,  such  as  AGENCY,  vol.  1,  p.  1051  etseq.;  AMBIGUITY, 
vol.  2,  p.  289  et  set/.;  BILLS  OF  SALE,  vol.  4,  p.  565  el  seq.;  CONSIDERA- 
TION, vol.  6,  pp.  765  et  seq.,  797:  COVENANTS,  vol.  8,  p.  199  et  seq. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see 
the  title  EVIDENCE,  vol.  11,  p.  484,  and  the  references  there  given. 


I  General  Statement  of  Rule  —  Scope  of  Title.  —  A  comprehensive 

statement  of  the  rule  under  consideration  is  that  when  any  judgment  of  any 
court  or  any  other  judicial  or  official  proceeding,  or  any  contract  or  grant,  or 
any  other  disposition  of  property,  has  been  reduced  to  the  form  of  a  docu- 
ment or  series  of  documents,  no  evidence  may  be  given  of  such  judgment  or 
proceeding,  or  of  the  terms  of  such  contract,  grant,  or  other  disposition  of 
property,  except  the  document  itself,  or  secondary  evidence  of  its  contents 
in  cases  in  which  secondary  evidence  is  admissible.  Nor  may  the  con- 
tents of  any  such  document  be  contradicted,  altered,  added  to,  or  varied  by 
oral  evidence. 1 

Merger  of  Prior  and  Contemporaneous  Agreements.  —  In  the  absence  of  fraud  or  mis- 
take all  prior  and  contemporaneous  negotiations  and  agreements  are  merged 
in  a  written  contract  in  reference  to  the  same  subject,  and  such  contract  is  to 
be  treated  as  the  exclusive  medium  for  ascertaining  the  agreements  to  which 
the  contractors  bound  themselves.2 

Scope  of  Title.  —  But  a  discussion  of  all  that  is  embraced  in  the  foregoing 
statements  of  the  rule  would  extend  beyond  the  proper  limits  of  this  title ;  for 
the  application  of  the  rule  to  judicial  and  other  official  records,  to  cases  in 
which  written  evidence  is  required  by  law,  and  to  cases  in  which  parol  evi- 


1.  Chase's  Steph.  Dig.  Law  Ev.  (2d  Am. 
ed  )  art.  90. 

For  Cases  Bearing  Out  This  General  Statement, 

see  the  title  Evidence,  vol.  ti,  pp.  548-550. 

2.  Merger  of  Verbal  Agreements  —  England.  — 
Goss  v.  Nugent,  5  B.  &  Ad.  65,  27  E.  C.  L.  37. 

United  States.  —  Michels  v.  Olmstead,  14 
Fed.  Rep.  219;  McKinley  v.  Williams,  (C.  C. 
A.)  74  Fed.  Rep.  94. 

Alabama.  —  Mead  v.  Steger,  5  Port.  (Ala.) 
498;  Cuthbert  v.  Bowie,  10  Ala.  163;  Cole  v. 
Spann,  13  Ala.  537;  Pettus  v.  McKinney,  74 
Ala.  108. 

Connecticut.  —  Dean  v.  Mason,  4  Conn.  428, 
10  Am.  Dec.  162. 

Georgia.  —  Logan  v.  Bond,  13  Ga.  192. 

Indiana.  —  McClure  v.  Jeffrey.  8  Ind.  79; 
French  v.  Turner,  15  Ind.  59;  Brown  v.  Rus- 
sell, 105  Ind.  46. 

Iowa.  —  American  Emigrant  Co.  v.  Clark,  47 
Iowa  671. 


Michigan.  —  Savercool  v.  Farwell,  17  Mich. 

308. 

Minnesota. — Thompson  v.  Libby,  34  Minn. 
374. 

Mississippi.  —  Herndon  v.  Henderson,  41 
Miss.  584. 

Missouri. — Singleton  v.  Fore,  7  Mo.  515; 
Gooch  v.  Conner,  8  Mo.  391;  Vaughn  v.  Lynn, 

i)  Mo.  770. 

New  York.  —  Parkhurst  v.  Van  Cortlandt,  I 
Johns.  Ch.  (tJ.  Y.)  273;  Thorpe  v.  Ross,  4  Abb. 
App.  Dec.  (N.  Y.)  416;  Munsell  v.  Flood,  45 
N.  Y.  Super.  Ct.  460. 

Pennsylvania.  —  Miller  v.  Miller,  4  Pa.  St. 
217- 

Tennessee.  —  McCrary  v.  Bristol  Bank,  etc., 
Co.,  97  Tenn.  46Q. 

Merger  of  Written  Negotiations.  —  Leer'.  Alex- 
ander, 8  App.  Cas.  853;  Graham  v.  Sadlier, 
165  III.  gs;  Renard  v.  Sampson,  12  N.  Y.  561, 
affirming  2  Uuer  (N.  Y.)  285. 
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dence  has  been  excluded  on  the  ground  that  it  was  not  the  best  evidence,  is 
more  appropriately  considered  in  other  parts  of  this  work.1 

II.  Two  Different  Views  of  Rule  —  1.  View  that  Rule  Is  One  of  Substantive 

Law.  —  There  is  a  growing  tendency  among  modern  writers  on  the  law  of  evi- 
dence to  regard  the  rule  just  stated  largely  as  a  rule  of  substantive  law  rather 
than  a  rule  of  evidence.  This  is  conspicuously  so  where  the  law  requires  that 
the  evidence  of  the  thing  to  be  proved  shall  be  in  writing,  and  indeed  it  is  said 
that  in  most  cases  the  exclusion  of  parol  evidence  is  not  referable  to  the  law 
of  evidence,  but  to  a  rule  of  substantive  law  which  renders  the  thing  of  which 
proof  is  offered  unavailable  to  the  party  even  if  he  were  permitted  to  prove 
it.*  In  the  early  cases  applying  the  rule  to  instruments  under  seal  it  seems 
not  to  have  been  regarded  as  a  rule  of  evidence,  for  it  is  spoken  of  as  a  matter 
of  "  averment,"  thus  showing  that  the  objectionable  thing  was  the  setting  up 
of  extrinsic  matter  in  the  pleadings  and  making  an  issue  thereon  for  the  pur- 
pose of  impugning  the  written  document;  in  other  words,  it  was  the  use  of 
such  matter  and  not  the  proving  of  it  which  was  objectionable.3 

Merger  of  Prior  and  Contemporaneous  Negotiations.  —  And  this  conception  of  the 
matter  seems  to  linger  in  the  judicial  mind,  for  since  the  rule  has  been  applied 
generally  to  contracts  in  writing,  without  regard  to  their  being  under  seal, 
there  are  numerous  cases  holding  that  when  the  parties,  as  the  result  of  their 
negotiations,  have  reduced  the  whole  subject-matter  to  the  form  of  a  valid 
written  agreement,  complete  and  perfect  on  its  face,  it  is  conclusively  pre- 
sumed that  all  prior  and  contemporaneous  negotiations  and  agreements  on 
that  subject  have  been  merged  in  the  writing,  which  thenceforth  stands  as  the 
sole  expression  of  the  will  and  agreement  of  the  parties  and  becomes  the  only 
admissible  evidence  of  the  contract.4 


1.  See  the  titles  Records;  Secondary  Evi 
dence;  Statute  of  Frauds;  Wills. 

2.  View  that  Rule  Is  One  of  Substantive  Law.  — 
See  Thayer  on  Evidence,  jgo  etseq.;  i  Green- 
leaf  on  Evidence  (16th  ed.),  §  305a  et  seq. 

3.  Matter  of  Averment.  —  Rutland's  Case,  5 
Coke  25;  Jone;  v.  Morley,  2  Salk.  677. 

4.  Presumption  as  to  Merger  of  Negotiations  in 
Writing — United  States.  —  Union  Mut.  L.  Ins. 
Co.  v.  Mowry,  96  U.  S.  549;  Reynolds  v. 
Palmer,  21  Fed.  Rep.  433;  Housekeeper  Pub. 
Co.  v.  Sivift,  38  C.  C.  A.  187;  Union  Nat. 
Hank  v.  German  Ins  Co.,  34  U.  S.  App.  397. 

Alabama.  —  Mead  v.  Steger,  5  Port.  (Ala.) 
498;  Hair  v.  La  Brouse,  10  Ala.  548;  Couch  v. 
Woodruff,  63  Ala.  466;  Broughton  v.  Mitchell, 
64  Ala.  210;  Mobile  L.  Ins.  Co.  r.  Pruett,  74 
Ala.  497;  Dexter  v.  Ohlander,  93  Ala.  441; 
Cole  v.  Spann,  13  Ala.  537;  Cuthbert  v.  Bowie, 
10  Ala.  163;  Brewton  v.  Glass,  116  Ala.  629. 

California. — Smith  v.  Taylor,  82  Cal.  534; 
Schurtz  v.  Romer,  82  Cal.  474;  Conner  v. 
Clark,  12  Cal.  168,  73  Am.  Dec.  529. 

Colorado.  —  Dawson  v.  Woodhams,  11  Colo. 
App.  394. 

Connecticut.  — Barber  v.  Brace,  3  Conn.  14, 
8  Am.  Dec.  i4g;'Dean  v  Mason,  4  Conn.  432, 
10  Am.  Dec.  162;  Fitch  v.  Woodruff,  etc..  Iron 
Works,  29  Conn.  82;  Galpin  v.  Atwater,  29 
Com.  93. 

District  of  Columbia.  —  Sawyer  v.  Weaver,  2 
MacArthur  (D.  C.)  1. 

Georgia.  —  McElveen  v.  Southern  R.  Co..  109 
Ga.  254,  77  Am.  St.  Rep.  371;  Bedell  v.  Rich- 
mond, etc.,  R.  Co.,  94  Ga.  22;  Logan  v.  Bond, 
13  Ga.  192;  Rogers  v.  Atkinson,  1  Ga.  12;  De 
Loach  v.  Smith,  83  Ga.  665;  Barrie  v.  Smith, 
105  Ga.  34;  Polhill  V.  Brown,  84  Ga.  338. 

Idaho.  —  Jacobs  v.  Shenon,  2  Idaho  1002. 


Illinois.  —  Lane  v.  Sharpe,  4  111.  566;  Har- 
low v.  Boswell,  15  III.  56;  Packard  c.  Van 
Schoick,  58  111.  79;  Strehl  v.  D'Evers,  66  111. 
77;  Graham  v.  Sadlier,  165  111.  98;  Snyder  v. 
Grisvvold,  37  111.  216;  Convvell  v.  Springfield, 
etc.,  R.  Co.,  81  111.  232;  Hair  v.  Johnson,  35 
III.  App.  562;  Casselberry  v.  Warren,  40  III. 
App.  626;  Adams  v.  Chicago  Trust,  etc.,  Bank, 
54  111.  App.  673;  Worthington  v.  Gross,  72  111. 
App.  342;  Keegan  v.  Kinnaire,  12  111.  App. 
484:  Covel  v.  Benjamin,  35  111.  App.  297; 
Elston  v.  Kennicotl,  46  III.  187;  Baltimore, 
etc.,  R.  Co.  v.  Brant,  17  111.  App.  151 ;  Hoag  v. 
Carpenter,  18  111.  App.  555;  Onyx  Soda-Foun- 
tain Co.  v.  Druggists'  Circular  Co.,  84  111. 
App.  666;  Hill  v.  Hatfield,  72  111.  App.  534; 
Morris  v.  Calumet,  etc.,  Canal,  etc.,  Co.,  91 
111.  App.  437. 

Indiana.  —  McClure  v.  Jeffrey,  8  Ind.  79; 
Durland  v.  Pitcairn,  51  Ind.  444;  Coleman  v. 
Harl,  25  Ind.  256;  Cole  v.  Gray,  139  Ind.  408; 
Oiler  v.  Gard,  23  Ind.  212;  Ice  v.  Ball,  103  Ind. 
42;  Reynolds  v.  Louisville,  etc.,  R.  Co.,  143 
Ind.  614;  Phillbrook  v.  Emswiler.  92  Ind.  590; 
Bever  v.  Bi'ver,  144  Ind.  161;  Hostetter  v. 
Auman,  119  Ind.  7;  Smith  McClain,  146  Intl. 
87:  Wallers  v.  Ward,  i?->  Ind.  583;  Burton  v. 
Morrow,  133  Ind.  221;  Brown  v.  Russell,  105 
Ind.  46;  Carr  v.  Hays,  110  Ind.  408;  Johnston 
Harvester  Co.  v.  Bariley,  81  Ind.  406;  Rhuads 
v.  Jones,  92  Ind.  328;  Stewart  v.  Babbs,  120 
Ind.  568. 

Kansas.  —  Gctto  v.  Binkeri,  55  Kan.  620; 
Commercial  Union  Assur.  Co.  v.  Norwood,  57 
Kan.  615. 

Kentucky.  —  Craig  v.  Walker,  (Ky.  1S88)  7  S. 
W.  Rep.  540. 

Maine.  —  Kennebec  Sav.  Bank  v.  Fogg,  83 
Me.  374;  Bell  v.  Woodman,  60  Me.  465. 
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2.  Considered  as  Rule  of  Evidence  —  a.  At  Law.  — In  the  year  1771  the 
Court  1 1 1  Common  Pleas  of  England,  without  citation  of  authority,  applied 
the  present  rule  to  written  agreements  not  under  seal,  although  such  agree- 
ments were  regarded  as  mere  parol  agreements,  and  declared  that  "  no  parol 
evidence  is  admissible  to  disannul  and  substantially  to  vary  a  written  agree- 
ment. '  1  And  in  the  great  majority  of  cases  since  decided  it  is  stated  as  a 
rule  of  evidence  that  when  the  parties  to  an  agreement  have  deliberately 
reduced  it  to  writing  in  such  form  as  to  import  a  valid  legal  obligation,  com- 
plete and  unambiguous  in  its  terms,  it  is  conclusively  presumed  that  all  the 
en  ra  rements  of  the  parties  are  to  be  found  in  the  writing  which  they  have 
constit  uted  the  expositor  of  their  intentions,  and  no  extrinsic  evidence  of  prior 
or  contemporaneous  negotiations  or  conversations  between  the  parties  is 
admissible  in  an  action  at  law  to  add  to,  subtract  from,  or  in  any  manner  to 
vary  or  qualify  the  w  ritten  contract  either  in  its  terms  or  legal  import.* 


Maryland.  —  Bladen  v.  Wells,  30  Md.  581; 
Gorsuch  v.  Rutledge,  70  Md.  272;  Bullett  v. 
Worthington,  3  Md.  Ch.  99. 

Massachusetts.  —  Frost  v.  Blanchard,  97 
Mass.  155;  Brigfaam  v.  Rogers,  17  Mass.  574; 
Cummings  v.  Arnold,  3  Met.  (Mass.)  489,  37 
Am.  Dec.  155;  Peirce  v.  Dorr,  8  Pick.  (Mass.) 
239;  Wheelock  v.  Freeman,  13  Pick.  (Mass.) 
165,  23  Am.  D:c.  674;  Loringz/.  Alden,  3  Met. 
(Mass  )  576;  Rice     Woods,  21  Pick.  (Mass.)  30. 

Michigan.  —  Savercool  v.  Farwell,  17  Mich. 
308;  Martin  v.  Hamlin,  18  Mich.  354,  100  Am. 
Dec.  iS  1 ;  Nichols  v.  Crandall,  77  Mich.  411; 
Seaman  v.  O'Hara,  29  Mich.  66. 

Minnesota.  —  Frilz  McGill,  31  Minn.  539; 
Slocum  v.  Bracy,  55  Minn.  249,  43  Am.  St. 
Rep.  499. 

Mississippi.  —  Herndon  v.  Henderson,  41 
Miss.  584. 

Missouri.  —  Kellerman  v.  Kansas  Cily,  etc., 
R.  Co.,  136  Mo.  189;  Ringer  v.  Holtzclaw,  112 
Mo.  523;  Gooch  v.  Conner,  8  Mo.  391;  Vaughn 
v.  Lynn,  9  Mo.  770;  Peers  v.  Davis,  29  Mo. 
184;  McClurg  v.  Whitney,  82  Mo.  App.  625; 
Minnesota  Thresher  Mfg.  Co.  v.  Grant  City 
Lumber,  etc.,  Co.,  81  Mo.  App.  255;  Norwich 
Union  F.  Ins.  Co.  v.  Buchalter,  83  Mo.  App. 
504;  Bethany  Sav.  Bank  v.  Cushman,  66  Mo. 
App.  102;  Huber  Mfg.  Co.  v.  Hunter,  87  Mo. 
App.  50. 

Nebraska.  —  Clarke  v.  Kelsey,  41  Neb.  766; 
Hamilton  v.  Thrall,  7  Neb.  210;  Dodge  v. 
Kiene.  28  Neb.  216;  Sylvester  v.  Carpenter 
Paper  Co.,  55  Neb.  621;  State  Bank  :■.  Belk, 
56  Neb.  710;  Te  Poel  v.  Shutt,  57  Neb.  600. 

New  York.  —  Parkhurst  v.  Van  Cortlandt,  I 
Johns.  Ch.  (N.  Y.)  282;  Renard  v.  Sampson. 
12  N.  Y.  566;  Long  v.  New  York  Cent.  R.  Co., 
50  N.  Y.  78;  Bostvvick  v.  Baltimore,  etc.,  R. 
Co.,  45  N.  Y.  712;  Collender  v.  Dinsmore,  55 
N.  Y.  204,  14  Am.  Rep.  224;  Magnin  v.  Dins- 
more,  56  N.  Y.  171;  Hinckley  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  432;  Crocker  v. 
Crocker,  5  Hun  (N.  Y.)  587;  Hadden  v.  Dimick, 
(Supm.  Ct.  Gen.  T.)  31  How.  Pr.  (N.  Y.)  196; 
Germania  F.  Ins.  Co.  v.  Memphis,  etc.,  R.  Co., 
72  N.  Y.  93,  38  Am.  Rep.  113;  Herman  v.  Rob- 
erts, 119  N.  Y.  42,  16  Am.  St.  Rep.  801;  Niles 
v.  Culver,  8  Barb.  (N.  Y.)  205;  Ruse  v.  Mutual 
Ben.  L.  Ins.  Co.,  23  N.  Y.  519;  Thorp  v.  Ross, 
4  Abb.  App.  Dec.  (N.  Y.)4i6;  Corse  v.  Peck, 
102  N.  Y.  513;  Hurst  v.  Cresson,  etc.,  Coal, 
etc.,  Co.,  86  Hun  (N.  Y.)  189;  Crosier  v.  Acer, 
7  Paige  (N.  Y.)  141;  Clark  v.  Post,  113  N.  Y. 


17;  Schoonmaker  v.  Hoyt,  148  N.  Y.  425; 
Smith  v.  Lennon,  131  N.  Y.  560. 

Ohio.  —  Union  Cent.  L.  Ins.  Co.  v.  Hook,  62 
Ohio  St.  256;  Brumbaugh  v.  Chapman,  45 
Ohio  St.  374. 

Oregon.  —  Stoddard  v.  Nelson,  17  Oregon 
417;  Edgar  v.  Golden,  36  Oregon  448. 

Pennsylvania. — Miller  v.  Miller,  4  Pa.  St. 
317;  Wodock  v.  Robinson,  148  Pa.  St.  503; 
Lauber  v.  Wagner,  11  York  Leg.  Rec.  (Pa.) 
134;  Stine  v.  Sherk,  1  W.  &  S.  (Pa.)  202;  Boyd 
v.  Breece,  3  Phila.  (Pa.)  206,  15  Leg.  Int.  (Pa.) 
317;  Calvin  ;•.  Schell,  1  Grant  Cas.  (Pa.)  226; 
Creigh  v.  Beelin,  1  W.  &  S.  (Pa.)  83;  Greg- 
ory v.  Griffin,  1  Pa.  St.  208;  Haggerty  v. 
Fagan,  2  P.  &  W.  (Pa.)  533;  Jones  v.  Wood, 
16  Pa.  St.  25;  Share  v.  Anderson,  7  S.  &  R. 
(Pa.)  43,  10  Am.  Dec.  421;  Shontz  v.  Brown, 
27  Pa.  St.  123. 

South  Carolina.  ■ —  Falconer  11.  Garrison,  I 
McCord  L.  (S.  Car.)  209. 

Tennessee.  —  McCrary  v.  Bristol  Bank,  etc., 
Co.,  97  Tenn.  469;  Bryan  v.  Hunt,  4  Sneed 
(Tenn.)  544,  70  Am.  Dec.  262;  Price  v.  Allen, 
9  Humph.  (Tenn.)  703. 

Texas.  —  Gonzales  College  v.  McHugh,  39 
Tex.  346;  Union  Cent.  L.  Ins.  Co.  v.  Chown- 
ing,  8  Tex.  Civ.  App.  455;  Pegues  v.  Haden, 
76  Tex.  94;  Hunt  v.  White,  24  Tex.  643. 

Vermont.  —  Smith  v.  Higbee,  12  Vt.  113. 

1.  Meres  v.  Ansell,  3  Wils.  C.  PI.  275. 

2.  Rule  that  Parol  Evidence  Is  Not  Admissible 
to  Vary  or  Contradict  Writing  --United  States.  — 
Merchants'  Mut.  Ins.  Co.  v.  Lyman,  15  Wall. 
(U.  S.)  670;  McKinley  v.  Williams,  36  U.  S. 
App.  749;  Gilpins  v.  Consequa,  3  Wash.  (U. 
S.)  184;  U.  S.  v.  Thompson,  1  Gall.  (U.  S.)  388; 
Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  Rep. 
187;  The  Golden  Rule,  9  Fed.  Rep.  334;  Espey 
v.  Blanks,  9  Fed.  Rep.  432;  Courtright  v. 
Burnes,  13  Fed.  Rep.  317. 

Alabama. — Caldwell  v.  May,  I  Stew.  (Ala.) 
425;  Holt  v.  Moore.  5  Ala.  521;  Mayrant  v. 
Marston,  67  Ala.  453;  Coleman  v.  Siler,  74 
Ala.  435;  Nesbitt  v.  Ware,  30  Ala.  74;  Bennett 
v.  Hubbard,  Minor  (Ala.)  270. 

Arkansas.  —  Richardson  v.  Comstock,  21 
Ark.  69;  Turner  z:  Baker,  30  Ark.  186;  Ander- 
son v.  Wain  wright,  67  Ark.  62. 

California.  —  Lennard  v.  Vischer,  2  Cal.  37; 
Frink  v.  Roe,  7oCal.  296;  Bradford  Invest.  Co. 
v.  Joost,  117  Cal.  204;  Hodson  v.  Varney,  122 
Cal.  619. 

Colorado.  —  Drummond  v.  Carson,  4  Colo. 


10S0 


Volume  XXI. 


Two  Different 


PAROL  EVIDENCE. 


Views  of  Rule. 


b.  In  Equity.  —  In  a  general  sense  the  rule  as  to  the  exclusion  of  parol 
evidence  to  vary  or  control  written  instruments  applies  in  equity  as  well  as  at 
law;  but  here  the  uniformity  of  the  rule  is  much  broken  in  upon,  for  courts  of 
equitv  grant  relief  in  cases  of  fraud,  accident,  and  mistake,  and  this  of  neces- 


13;  St.  Vrain  Stone  Co.  v.  Denver,  etc.,  R. 

Co.,  18  Colo.  211;  Colorado  City  v.  Townsend, 

9  Colo.  App.  249. 

Connecticut.  —  Herd  v.  Bissel,  I  Root  (Conn.) 

260;  Dunham  u.  Baker,  2  Day  (Conn.)  137. 
District  of  Columbia.  —  Melville  v.  Baltimore, 

etc.,  R.  Co.,  2  Mackey  (D.  C.)  63. 

Georgia. — Gray    v.    Phillips,  88    Ga.  199; 

Richmond,  etc.,  R.  Co.  v.  Shomo,  90  Ga.  496; 

Griswold  v.  Scott,   13  Ga.  210;  Freeman  v. 

Bass,  34  Ga.  355,  89  Am.  Dec.  255;  Stripling 

v.  Holton,  68  Ga.  821. 

Illinois.  —  O' Reer    v.    Strong.    13  111.  688; 

Robinson  v.  Magarity,  28  111.  423;  Pickrell  v. 

Rose,  87  111.  263;  Union  Nat.  Bank  v.  Louis- 
ville, etc.,  R.  Co.,  145  111.  208;  Monmouth  First 

Nat.  Bank  v.  Whitman,  66  111.  331;  Hollida  v. 

Hunt,  70  111.  109,  22  Am.  Rep.  63;  Mann  v. 

Smyser,  76  111.  365;  Robbins  v.  Conway,  92 

111.  App.  173;  Tichenor  v.  Newman,  186  111. 
264;  Columbia  Casino  Co.  v.  World's  Colum- 
bian Exposition,  85  111.  App.  369. 

Indiana.  —  Clifford  v.  Smith,  4  Ind.  377; 
Columbia  v.  Amos,  5  Ind.  184;  Hiatt  v.  Simp- 
son, 8  Ind.  256;  Mallett  v.  Page,  8  Ind.  364; 
French  -■.  Turner,  15  Ind.  59;  Harvey  v.  Laflin, 
2  Ind.  477;  Oiler  v.  Bodkey,  17  Ind.  600;  Cin- 
cinnati, etc..  R.  Co.  v.  Pearce,  28  Ind.  502; 
Clodfelter  v.  Hulett,  72  Ind.  137;  Russell  v. 
Branham,  8  Blackf.  (Ind.)  277;  Stevens  v. 
Flannagan,  131  Ind.  122. 

low  i. — Oskaloosa  College  v.  Stafford,  14 
Iowa  152;  Atherton  v.  Dearmond,  33  Iowa 
353;  Cedar  Rapids,  etc.,  R.  Co.  v.  Boone 
County,  34  Iowa  45;  Barhydt  v.  Bonney,  55 
Iowa  717;  Dickson  v.  Harris,  60  Iowa  727; 
Lerch  v.  Sioux  City  Times  Co.,  91  Iowa  750; 
Younie  v.  Walrod,  104  Iowa  475;  Burgher  v. 
Chicago,  etc.,  R.  Co.,  105  Iowa  335. 

Kansas.  —  Hopkins  v.  St.  Louis,  etc.,  R. 
Co.,  29  Kan.  544;  Miller  v.  Edgerton,  38 
Kan.  36. 

Kentucky.  —  Turpin  v.  Marksberry,  3  J.  J. 
Marsh.  (Ky.)  622 ;  National  Mut.  Ben.  Assoc. 
v.  Heckman,  86  Ky.  254;  Fleming  v.  Harri- 
son, 2  Bibb  (Ky.)  171,  4  Am.  Dec.  691 ;  Grundy 
v.  Edwards,  7  J.  J.  Marsh.  (Ky.)  367;  Rudy  v. 
Shelbyville.  etc.,  Turnpike  Road  Co.,  (Ky. 
1896)  35  S.  W.  Rep.  916. 

Louisiana.  —  Henderson  v.  Stone,  1  Mart. 
N.  S.  (La.)  639;  Wall  v.  Hampton,  2  Mart.  N. 
S.  (La.)  361;  Bayon  v.  Towles,  5  Mart.  N.  S. 
(La.)  1;  Bell  v.  Western  M.  &  F.  Ins.  Co.,  5 
Rob.  (La.)  423;  D'Aquin  v.  Barbour,  4  La. 
Ann.  441;  Citizens'  Bank  v.  Tucker,  6  Rob. 
(La.)  443;  Macarty  v.  New  Orleans  Canal,  etc., 
Co.,  8  Rob.  (La.)  102;  Lesseps  v.  Wicks,  12  La. 
Ann.  739;  Shreveport  v.  Le  Rosen,  18  La.  Ann. 
577;  Tourne  v.  Mathieu.  23  La.  Ann.  445. 

Maine.  —  Palmer  v.  Fogg,  35  Me.  368,  58 
Am.  Dec.  708;  McLellan  v.  Cumberland  Bank, 
24  Me.  569. 

Maryland.  —  American  Nat.  Bank  v.  Harlan, 
89  Md.  677. 

Massachusetts .  —  Goodrich  v.  Longlcy,  4 
Gray  (Mass.)  379;  Fitz  v.  Comey,  118  Mass. 
100;  Will  M.  Kinnard  Co.  v.  Cutter  Tower 


Co.,  159  Mass.  391;  Sirk  v.  Ela,  163  Mass.  394; 
Myrick  v.  Dame,  9  Cush.  (Mass.)  248. 

Michigan.  —  Wonderly  v.  Holmes  Lumber 
Co.,  56  Mich.  412;  Skeels  v.  Starrett,  57  Mich. 
350;  Baker  z.  Morehouse,  4S  Mich.  334;  Cohen 
v.  Jacoboice,  101  Mich.  409;  Dowagiac  Mfg. 
Co.  v.  Cotbit,  (Mich.  1901)  86  N.  W.  Rep.  954; 
Harrison  v.  Howe,  109  Mich.  476;  Sheley  v. 
Brooks,  114  Mich.  11. 

Minnesota.  —  Wemple  z'.  Knopf,  15  Minn. 
440,  2  Am.  Rep.  147;  Cook  v.  Finch,  19  Minn. 
407;  Cowel  v.  Anderson,  33  Minn.  374;  Mc- 
Cormick  Har  vesting-Mach.  Co.  v.  Wilson,  39 
Minn.  467;  Hills  v.  Rix,  43  Minn.  543;  Wins- 
low  Bros.  Co.  v.  Herzog  Mfg.  Co.,  46  Minn. 
452;  Northern  Trust  Co.  v.  Hiltgen,  62  Minn. 
361;  Singer  Mfg.  Co.  v.  Potts,  59  Minn.  240; 
Phelps  v.  Sargent,  73  Minn.  260. 

Mississippi.  —  Morgan  v.  Reading,  3  Smed. 
&  M.  (Miss.)  366;  Kerr  v.  Kuykendall,  44 
Miss.  137;  Pine  Grove  Lumber  Co.  v.  Inter- 
state Lumber  Co.,  71  Miss.  944  ;  Chicago  Bldg., 
etc.,  Co.  v.  Higginbotham,  (Miss.  1901)  29  So. 
Rep.  79;  Cocke  v.  Blackbourn,  58  Miss.  539. 

Missouri.  —  Lane  v.  Price,  5  Mo.  101;  Single- 
ton v.  Fore,  7  Mo.  515;  Peers  v.  Davis,  29  Mo. 
184;  Walker  v.  Engler,  30  Mo.  130;  Hagar  v. 
Hagar,  71  Mo.  610;  Remington  Sewing  Mach. 
Co.  v.  Cushen,  8  Mo.  App.  528;  Turner  v.  St. 
Louis,  etc.,  R.  Co.,  20  Mo.  App.  632;  Clark  v 
Diffenderfer,  31  Mo.  App.  232;  Bignall,  etc., 
Mfg.  Co.  v.  Pierre,  etc.,  Mfg.  Co.,  59  Mo.  App. 
673;  Houser  v.  Andersch.  61  Mo.  App.  15; 
Boyd  v.  Paul,  125  Mo.  9;  Ashley  v.  Bird,  1 
Mo.  640,  14  Am.  Dec.  313;  Pearson  v.  Carson, 
69  Mo.  550;  Deuser  v.  Hamilton,  52  Mo.  App. 
394;  Holloway  v  Wabash  R.  Co  ,  62  Mo.  App. 
53;  Tyler  v.  Giesler,  85  Mo.  App.  278;  Miller 
v.  Municipal  Electric  Lighting,  etc.,  Co.,  133 
Mo.  205. 

Nebraska.  —  Delaney  v.  Linder,  22  Neb.  274; 
Quinn  v.  Mass,  45  Neb.  614;  Kaserman  v. 
Fries,  33  Neb.  427;  Stoner  v.  Keith  County,  48 
Neb.  279;  Miller  v.  Gunderson,  48  Neb.  715; 
Garneau  v.  Cohn,  (Neb.  1901)  85  N.  W.  Rep. 
531;  Faulkner  v.  Gilbert,  (Neb.  1901)  85  N. 
W.  Rep.  843;  Thomas  v.  Nebraska  Moline 
Plow  Co.,  56  Neb.  383;  Commercial  State 
Bank  v.  Antelope  Countv.  48  Neb.  496. 

Nevada.  —  Menzies  v.  Kennedy,  9  Nev.  152; 
Travis  v.  Epstein,  1  Nev.  116. 

New  Hampshire.  —  Concord  Bank  v.  Rogers, 
16  N.  H.  9;  Simpson  v.  Currier,  60  N.  H.  19. 

New  Jersey.  —  Cox  v.  Ben  net,  13  N.  J.  L. 
165;  Naumberg  v.  Young,  44  N.  J.  L.  331,  43 
Am.  Rep.  3S0;  Perrine  v.  Chccseman,  11  N. 
J.  L.  174,  19  Am.  Dec.  388. 

New  York.  -  Alston  v.  Mechanics'  Mut. 
Ins.  Co.,  4  Hill  (N.  Y.)  329;  Harper  v.  Albany 
Mut.  Ins.  Co.,  17  N.  Y.  194;  Johnson  v.  Mc- 
intosh, 31  Barb.  (N.  Y.)267;  Pollen  v.  Le  Roy, 
30  N.  Y.  549;  Colwell  v.  Lawrence,  38  N.  Y. 
71;  Johnson  v.  Oppenheim,  55  N.  Y.  280; 
Veeder  v.  Cooley,  4  Thomp.  &  C.  (N.  Y.)  245; 
Long  v.  Millerion  Iron  Co.,  101  N.  Y.  638;  Col- 
grove  v.  Tallmadgc,  6  Bosw.  (N.  Y.)  289;  Von 
Keller  v.  Schulting,  50  N.  Y.  108;  Beauford  v. 
1081  Volume  XXI. 


Two  Different 


/'JAVA  EVIDENCE. 


Views  of  Rule. 


sity  involves  much  greater  latitude  in  the  admission  of  extrinsic  evidence  than 
is  tolerated  at  law.  Consequently  the  statement  of  the  rule  in  equity  is  gen- 
i  i. illy  coupled  with  a  recognition  of  these  well-known  exceptions  to  the  rule 
as  stati  cl  at  law.1 


P.uteson,  12  Daly  (N.  Y.)  251;  Strong  v. 
Waters,  80  Hun  (N.  Y.)  73;  Gormully,  etc., 
Mfg.  Co.  v.  Cross,  (Supm.  Ct.  Spec.  T.)  25 
Misc.  (N.  Y.)  336;  Williamson  v.  Seely,  22  N. 
Y.  App.  Div.  389. 

North  Carolina.  — Wilson  v.  Sandifer,  76  N. 
Car.  347;  Woodcock  v.  Bostic,  128  N.  Car.  243. 

North  Dakota.  —  Northwestern  Fuel  Co.  v. 
Bruns,  1  N.  Dak.  137;  Piano  Mfg.  Co.  v.  Root, 
3  N.  Dak.  165. 

Ohio,  —  Edwards  7'.  Richards,  Wright  (Ohio) 
596;  Ormsbee  v.  Machir,  20  Ohio  St.  295; 
Serviss  v.  Stockstill,  30  Ohio  St.  418. 

Oregon.  —  Hoxie  v.  Hodges,  1  Oregon  251. 

South  Carolina.  —  Lee  v.  Fowler,  19  S.  Car. 
607;  Fishburne  v.  Smith,  34  S.  Car.  330; 
Wood  v.  Ashe,  1  Strobh.  L.  (S.  Car.)  407;  La- 
grone  v.  Timinerman,  46  S.  Car.  372. 

South  Dakota.  —  Washabaugh  v.  Hall,  4  S. 
Dak.  170;  Roberts  v.  Minneapolis  Threshing 
Mach.  Co.,  8  S.  Dak.  579,  59  Am.  St.  Rep.  777. 

Tennessee,  —  Bedford  v.  Flowers,  11  Humph. 
(Tenn.)  242;  Ellis  v.  Hamilton,  4  Sneed  (Tenn.) 
512;  Lewis  v.  Green,  Peck  (Tenn.)  161;  Betts 
v.  Demumbrune,  Cooke  (Tenn.)  39. 

Texas. —  Belcher  v.  Mulhall,  57  Tex.  17; 
Bruner  v.  Strong,  61  Tex.  555;  Self  v.  King, 
28  Tex.  5  ',3;  Jackson  v.  Slockbridge,  29  Tex. 
395,  94  Am.  Dec.  290;  Watson  v.  Miller,  82 
Tex.  279;  Standard  Wagon  Co.  v.  Roberts, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  246;  Ault- 
man  i>.  McKinney,  (Tex.  Civ.  App.  1894)  26  S. 
W.  Rep.  267;  Crouch  v.  Johnson,  7  Tex.  Civ. 
App.  435;  Orient  Ins.  Co.  v.  Prather,  (Tex. 
Civ.  App.  1901)  62  S.  W.  Rep.  89;  Caffcy  v. 
Caffey,  12  Tex.  Civ.  App.  616;  Sanborn  v. 
Plowman,  13  Tex.  Civ.  App.  95;  Chamberlain 
v.  Wright,  (Tex.  Civ.  App.  189C)  35  S.JW.  Rep. 
707;  Bailey  v.  Rockwall  County  Nat.  Bank, 
(Tex.  Civ.  App.  1901)  61  S.  W.  Rep.  530; 
Dunovant  v.  Anderson,  24  Tex.  Civ.  App.  517; 
Flewellen  v.  Ft.  Bend  County,  17  Tex.  Civ. 
App.  155. 

Utah.  —  Groome  v.  Ogden  City,  to  Utah  54 ; 
Moyle  v.  Congregational  Soc,  16  Utah  69; 
Nephi  First  Nat.  Bank  v.  Foote,  12  Utah  157; 
Haskins  v.  Dern,  ig  Utah  89. 

Vermont.  —  Noyes  v.  Evans,  6  Vt.  628,  27 
Am.  Dec.  579;  Ripley  v.  Paige,  12  Vt.  353; 
Daggelt  v.  Johnson.  49  Vt.  345;  Jones  v.  Web- 
ber, 1  D.  Chip.  (Vt.)  215;  Bradley  v.  Bentley, 
8  Vt.  243;  Morse  v.  Low,  44  Vt.  561. 

Virginia. — Jarrett  v.  Johnson,  11  Gratt. 
(Va.)  327;  Towner  v.  Lucas,  13  Gratt.  (Va.) 
705;  Hardin  v.  Kelley,  89  Va.  332;  Scott  v. 
Norfolk,  etc.,  R.  Co.,  90  Va.  241;  Allen  v. 
Crank,  (Va.  1895)  23  S.  E.  Rep.  772;  Trip- 
lett  v.  Woodward,  98  Va.  187. 

Washington.  —  Staver  v.  Rogers,  3  Wash. 
603;  Gordon  v.  Parke,  etc.,  Machinery  Co.,  10 
Wash.  18. 

Wist  Virginia.  —  Lock  wood  v.  Holliday,  16 
W.  Va.  651;  Long  v.  Perine,  41  W.  Va.  314; 
Hukill  v.  Guffey,  37  W.  Va.  425. 

Wisconsin.  —  Reed  v.  Tones,  8  Wis.  392; 
Downie  v.  White,  12  Wis.  176,  78  Am.  Dec. 
731;  Sigerson  v.  Cushing,  14  Wis.  527;  Burhans 


v.  Johnson,  15  Wis.  286;  Peterson  v.  Johnson, 
22  Wis.  21,  94  Am.  Dec.  581;  Smith  v.  Carter, 
25  Wis.  283;  Townsend  v.  Peasley,  35  Wis.  383; 
Crawford  v.  Earl,  38  Wis.  312;  Cooper  v.  Cleg- 
horn,  50  Wis.  113;  Steele  v.  Schricker,  55  Wis. 
134;  Exhaust  Ventilator  Co.  v.  Chicago,  etc., 
R.  Co.,  69  Wis.  454;  Taylor  v.  Davis,  82  Wis. 
455:  Ohlert  v.  Alderson,  86  Wis.  433;  Custeau 
v.  St.  Louis  Land  Imp.  Co.,  88  Wis.  311; 
Skobis  v.  Ferge,  102  Wis.  122. 

1,  Rule  in  Equity  —  England. —  Clinan  v. 
Cooke,  1  Sch.  &  Lef.  38;  Townshend  v.  Stan- 
groom,  6  Ves.  Jr.  328;  Woollam  v.  Hearn,  7 
Ves.  Jr.  211;  Higginson  v.  Clowes,  15  Ves.  Jr. 
516;  Rich  v.  Jackson,  4  Bro.  C.  C.  514;  Clowes 
v.  Higginson,  1  Ves.  &  B.  526;  Portmore  v. 
Morris,  2  Bro.  C.  C.  219;  Hare  v.  Shearwood, 
1  Ves.  Jr.  241,  3  Bro.  C.  C.  168;  Grimston  v. 
Cuningham,  (1894)  1  Q.  B.  125;  Irnham  v. 
Child,  1  Bro.  C.  C.  92;  Filmer  v.  Gott,  4  Bro. 
P.  C.  (Toml.  ed.)  230. 

United  States.  —  Willard  v.  Tayloe,  8  Wall. 
(U.  S.)  573;  Hunt  v.  Rousmanier,  8  Wheat. 
(U.  S.)  211;  Selden  v.  Myers,  20  How.  (U.  S.) 
506;  Randall  v.  Phillips,  3  Mason  (U.  S.)  378; 
Findlay  v.  U.  S.  Bank,  2  McLean  (U.  S.)  44; 
McNamara  v.  Gaylord,  1  Bond  (U.  S.)  302; 
Forsythe  v.  Kimball,  91  U.  S.  291;  Sprigg  v. 
Mt.  Pleasant  Bank,  14  Pet.  (U.  S.)  206;  Union 
Mut.  Ins.  Co.  v.  Wilkinson,  13  Wall.  (U.  S.) 
231;  Bast  v.  Ashland  First  Nat.  Bank,  101  U. 
S.  93. 

Alabama.  —  Ware  v.  Cowles,  24  Ala.  446,  60 
Atn.  Dec.  482;  Winston  v.  Browning,  61  Ala. 
80;  Frederick  v.  Youngblood,  19  Ala.  680,  54 
Am.  Dec.  209. 

Connecticut.  —  Beckley  v.  Munson,  22  Conn. 
299. 

Florida.  —  Bacon  v.  Green,  36  Fla.  338. 

Georgia.  —  Sims  v.  Crawford,  56  Ga.  31;  Dyar 
v.  Walton,  79  Ga.  466. 

Illinois.  —  Schwass  v.  Hershey,  125  111.  653. 

Indiana.  —  Brunson  v.  Henry,  140  Ind.  455; 
Free  v.  Meikel,  39  Ind.  318. 

Iowa.  —  Gelpcke  v.  Blake,  15  Iowa  387,  83 
Am.  Dec.  418. 

Kentucky.  —  Martin  v.  Lewis,  1  A.  K.  Marsh. 
(Ky.)  102;  Blanchard  v.  Moore,  4  J.  J.  Marsh. 
(Ky.)  473- 

Maine.  —  Bradbury  v.  White,  4  Me.  395; 
Eveleth  v.  Wilson,  15  Me.  in;  Peterson  v. 
Grover,  20  Me.  365;  Bryant  v.  Mansfield.  22 
Me.  360. 

Maryland.  —  Wesley  v.  Thomas,  6  Har.  &  j. 
(Md.)  24;  Watkins  v.  Stockett,  6  Har.  &  J. 
(Md.)  435;  McElderry  v.  Shipley,  2  Md.  35,  56 
Am.  Dec.  703;  Timms  v.  Shannon,  19  Md.  312; 
Bladen  v.  Wells,  30  Md.  577;  Thompson  v. 
Corrie,  57  Md.  200;  Elysville  Mfg.  Co.  v. 
Okisko  Co.,  1  Md.  Ch.  392;  Farrell  v.  Bean, 
10  Md.  228;  Dixon  v.  Clayville,  44  Md.  573. 

Michigan.  —  Martin  v.  Hamlin,  18  Mich.  354, 
100  Am.  Dec.  181;  Sutherland  v.  Crane,  Walk. 
(Mich.)  523. 

Mississippi.  —  Cocke  v.  Bailey,  42  Miss.  81; 
Elliott  v.  Connell,  5  Smed.  &  M.  (Miss.)  91. 

New  Jersey.  —  Parker  v.  Jameson,  32  N.  J. 
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c.  Pennsylvania  Doctrine.  —  In  Pennsylvania  the  rule  has  been  relaxed 
and  exists  only  in  a  modified  form,  for  there,  even  in  courts  of  law,  parol  evi- 
dence is  admissible,  under  appropriate  allegations,  to  contradict  or  vary  writ- 
ten instruments  where  there  was  fraud,  accident,  or  mistake  in  the  creation  of 
the  instrument  itself,1  and  where  there  has  been  an  attempt  to  make  a  fraudu- 
lent use  of  the  instrument,  in  violation  of  a  promise  or  agreement  made  at  the 
time  when  the  instrument  was  signed,  and  without  which  it  would  not  have 
been  executed,  for  in  such  case  there  is  a  legal  delinquency  attaching  to  the 
attempted  abuse  of  the  writing,  sufficient  to  subject  it  to  the  influence  of  oral 
evidence.2  But  though  the  rule  has  been  somewhat  relaxed,  it  must  never- 
theless appear  that  the  party  who  sets  up  an  oral  promise  or  understanding 
was  induced  thereby  to  sign  the  written  contract. 3 

d.  REASON  FOR  RULE.  —  It  has  been  said  that  the  rule  is  founded  on  the 
long  experience  that  written  evidence  is  so  much  more  certain  and  accurate 
than  that  which  rests  in  fleeting  memory  only,  that  it  would  be  unsafe,  when 
parties  have  expressed  the  terms  of  their  contract  in  writing,  to  admit  weaker 
evidence  to  control  and  vary  the  stronger  and  to  show  that  the  parties 
intended  a  different  contract  from  that  expressed  in  the  writing  signed  by 
them.  *  And  if  the  uncertainty  of  "  slippery  memory  "  furnished  a  ground 
for  excluding  such  verbal  testimony,  as  declared  in  the  days  of  Lord  Coke,5 
certainly  the  modern  practice,  admitting  as  witnesses  the  parties  directly 
interested,  makes  a  strict  adherence  to  the  rule  still  more  urgent  in  these 
days.w  It  has  been  held  that  a  statute  which  allows  a  party  to  call  his  adver- 
sary as  a  witness  is  no  ground  for  establishing  an  exception  to  the  rule;  for 
if  the  matter  could  thus  be  opened  up,  other  witnesses  might  be  called,  and 


Eq  222;  Russell  v.  Russell,  60  N.  J.  Eq.  282; 
Chetwood  v.  Brittan,  2  N.  ].  Eq.  438;  Chubb 
v.  Peckham,  13  N.  J.  Eq.  207;  King  v.  Ruck- 
man,  21  N.  J.  Eq.  599. 

New  York.  —  Movan  v.  Hays,  1  Johns.  Ch. 
(N.  Y.)  343;  Sayre  v.  Peck,  1  Barb.  (N.  Y.)464; 
Stevens  v.  Cooper.  1  Johns.  Ch.  (N.  Y.)  429,  7 
Am.  Dec.  499;  Botsford  v.  Burr,  2  Johns.  Ch. 
(N.  If.)  4*5- 

North  Carolina.  —  Chamness  v.  Crutchfield, 
2  Ired.  Eq.  (37  N.  Car.)  148;  Lawrence  v. 
Hester,  93  N.  Car.  79;  Ray  v.  Blackwell,  94 
N.  Car.  10;  Nickelson  v.  Reves,  94  N.  Car.  559; 
Parker  v.  Morrill,  98  N.  Car.  232;  Merchants', 
etc.,  Nat.  Bank  v.  McElwee,  104  N.  Car.  305; 
Wilkinson  v.  Wilkinson,  2  Dev.  Eq.  (17  N. 
Car.)  376;  Parker  v.  Vick,  2  Dev.  &  B.  Eq. 
(22  N.  Car.)  195. 

Oregon.  — Smith  v.  Butler,  11  Oregon  46. 

Tennessee.  —  Wry  v.  Cutler,  12  Ileisk. 
(Tenn.)  28. 

Texas.  —  People's  Bldg.,  etc..  Assoc.  v. 
Ghio,  (Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  560; 
Hunt  v.  White,  24  Tex.  643;  McCrory  v.  Lutz, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  1094. 

Wisconsin.  — Cooper  v.  Tappan,  4  Wis.  362. 

See  generally  the  titles  Fraud  and  DECEIT, 
vol.  14,  p.  199;  Mistake,  vol.  20,  p.  805; 
Reformation  and  Cancellation  of  Instru- 
ments; Rescission. 

1.  Rule  in  Pennsylvania.  —  Phillips  v.  Meily. 
106  Pa  St.  543;  Kostenbader  v.  Peters,  80  Pa. 
St.  438;  Chalfant  v.  Williams,  35  Pa.  St.  212; 
Juniata  Bldg.,  etc..  Assoc.  v.  Heizcl,  103  Pa. 
St.  507;  Martin  v.  Berens,  67  Pa.  St.  459;  Sen- 
nett  v.  Johnson,  9  Pa.  St.  335;  Baugh  v.  White, 
161  Pa.  St.  632  ;  Melcher  v.  Hill,  194  Pa.  St.  440. 

As  to  the  administration  of  equitable  reme- 


dies in  courts  of  common  law  in  Pennsylvania 
see  the  title  Equity,  vol.  11.  p.  153. 

2.  Phillips  v.  Meily,  106  Pa.  St.  543;  Ren- 
shaw  v.  Cans,  7  Pa.  St.  117;  Rearich  v.  Swine- 
hart,  11  Pa.  St.  233,  51  Am.  Dec.  540;  Lippin- 
cott  v.  Whitman,  83  Pa.  St.  244;  Calcy  v. 
Philadelphia,  etc.,  R.  Co.,  80  Pa.  St.  363; 
Miller  v.  Henderson,  10  S.  &  R.  (Pa.)  290;  Sid- 
ney School  Furniture  Co.  v.  Warsaw  School 
Dist.,  130  Pa.  St.  76;  Schwcyer  v.  Walberl,  190 
Pa.  St.  334;  Clinch  Valley  Coal,  etc.,  Co.  v. 
Willing,  180  Pa.  St.  167,  57  Am.  St.  Rep.  626; 
Keough  v.  Leslie,  92  Pa.  St.  424;  Martin  v. 
Kline,  157  Pa.  St.  473;  Martin  v.  Fridenberg, 
169  Pa.  St.  447;  Thomas  v.  Loose,  114  Pa.  St. 
35;  Cullmans  u.  Lindsay,  114  Pa.  St.  166; 
Walker  v.  France,  112  Pa.  St.  203;  hi  /vSutch, 
(Pa.  1902)  50  All.  Rep.  943;  Thompson  v. 
Christie,  138  Pa.  St.  230. 

3.  Phillips  v.  Meily,  106  Pa.  St.  536;  Wanner 
v.  Landis,  137  Pa.  St.  6l;  Sidney  School 
Furniture  Co.  v.  Warsaw  School  Dist.,  130  Pa. 
St.  76. 

4.  Underwood  r.  Simonds,  12  Mel.  (Mass.) 
275.  Pfr  Sha  w,  C.  |.  See  also  Most-lev  V.  Han- 
ford,  10  B.  &  C.  729,  21  E.  C.  L.  1  so;' Hunt  v. 
Adams.  7  Mass.  518;  Curtis  v.  Wakefield.  15 
Pick.  (Mass.)  437;  St.  Louis  Perpetual  Ins  Co. 
v.  Homer,  9  Met.  (Mass.)  39:  Smith  v.  Wil- 
liams, 1  Mutph.  (5  N.  Car.)  428;  MoffitI  v. 
Maness,  102  N.  Car.  460;  Hubbard  v.  Marshall, 
50  Wis.  325. 

5.  See  Rutland's  Case,  5  Coke  26. 

6.  Tracy  v.  Union  Iron  Works  Co.,  104  Mo. 
199. 

"  If  it  were  not  for  this  rule  no  man  would 
be  able  to  protect  himself  by  the  most  solemn 
forms  and  attestations  against  falsehood,  mis- 
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all  the  consequences  which  the  rule  is  designed  to  prevent  might  follow.1 
Ami  many  expressions  of  regret  have  fallen  from  the  courts  that  in  their 
anxiety  to  avoid  probable  injustice  in  particular  cases,  they  have  been  grad- 
ually  construing  away  a  principle  which  has  always  been  considered  one  of  the 
greatest  barriers  against  fraud  and  perjury.2 

III.  Legal  Import  of  Contract  Within  Protection  of  Rule  —  1.  In  Gen- 
eral. In  the  application  of  the  rule  above  stated  it  must  be  borne  in  mind 
that  the  law  raises  certain  implications  from  the  terms  used  in  a  contract,  and 
that  whatever  the  law  thus  implies  from  the  language  used  in  the  instrument 
is  as  much  a  part  of  the  contract  as  that  which  is  expressed  in  terms:  and  if 
the  contract  as  expressed,  or  as  viewed  in  the  light  of  what  the  law  thus  im- 
plies from  the  language  used,  is  clear,  definite,  and  complete,  the  rule  applies 
that  it  cannot  be  added  to,  varied,  or  contradicted  by  extrinsic  evidence  in 
its  legal  import  any  more  than  in  its  express  terms,3  especially  if  persons  who 
were  not  present  at  its  execution  have  acted  on  the  instrument  as  legally 
construed.4  Thus,  where  a  written  contract  is  silent  as  to  the  time  of  its  per- 
formance, the  legal  presumption  is  that  it  shall  be  performed  within  a  reason- 
able time,  and  this  presumption  cannot  be  rebutted  by  parol  evidence.5  Such 


representaiion,  and  perjury."  Wodock  v. 
Robinson,  14S  Pa.  St.  503,  quoted  in  Irvin  v. 
Irvin,  169  Pa.  St.  546. 

1.  Statutes  Allowing  Party  to  Call  His  Ad- 
versary as  Witness.  —  Kelly  v.  Cunningham,  1 
Allen  (Mass.)  473. 

2.  Moffat  v.  Maness,  102  N.  Car.  459;  Rea- 
rick  v.  Rearick,  15  Pa.  St.  72;  Richardson  v. 
Thompson,  1  Humph.  (Tenn.)  [51. 

3.  Legal  Import  of  Contract  —  England.  — 
Mercantile  Bank  v.  Taylor,  (1893)  A.  C.  317; 
Ford  v.  Yates,  2  M.  &  G.  549,  40  E.  C.  L.  508. 

United  States.  —  U.  S.  Bank  v.  Dunn,  6  Pet. 
(U.  S.)  56;  Brown  v.  Wiley,  20  How.  (U.  S.) 
442;  Godkin  v.  Mnnahan,  83  Fed.  Rep.  116; 
The  Delaware,  14  Wall.  (U.  S  )  579. 

Arkansas.  —  Rector  v.  Bernaschina,  64  Ark. 
650;  Richie  v.  Frazer,  50  Ark.  393;  Jenkins  v, 
Shinn,  55  Ark.  352. 

Connecticut.  —  Barber  v.  Brace,  3  Conn.  9, 
8  Am.  Dec.  149. 

District  of  Columbia.  —  Metzerott  ■'.  Ward,  10 
App.  Cas.  (D.  C.)  523;  Towson  v.  Smith,  13 
App.  Cas.  (D.  C.)  48. 

Georgia.  —  Powell  v.  Fraley,  98  Ga.  370. 

Illinois.  —  Driver  v.  Ford,  90  111.  595;  Gaut- 
zert  v.  Hoge,  73  111.  30;  Snow  v.  Macfarlane, 
51  111.  App.  448;  Haines  v.  Nance,  52  III.  App. 
409;  Johnson  v.  Glover,  121  111.  283;  Courtney 
v.  Hogan,  93  111.  101. 

Indiana.  —  Snyder  v.  Koons,  20  Ind.  389. 

Iowa.  —  Fawkner  v.  Smith  Wall  Paper  Co., 
88  Iowa  173,  45  Am.  St.  Rep.  23c. 

Kansas.  —  Hopkins  v.  St.  Louis,  etc.,  R.  Co., 
29  Kan.  544. 

Louisiana.  —  Barthet  v.  Estebene,  5  La.  Ann. 
315. 

Maine.  —  Hancock  v.  Fairfield,  30  Me.  299. 

Maryland.  —  Hobbs  v.  Batory,  86  Md.  70. 

Massachusetts.  —  Daly  v.  Kingston,  177  Mass. 
312;  Warren  v.  Wheeler,  8  Met.  (Mass.)  97; 
Noble  v.  Bosworth,  19  Pick.  (Mass.)  314. 

Michigan.  —  Hutchinson  v.  Hutchinson,  102 
Mich.  637:  Harrison  v.  Howe,  109  Mich.  476; 
Jones  v.  Phelps,  5  Mich.  218;  Adams  v.  Wat- 
kins,  103  Mich.  431;  Kelsey  v.  Chamberlain, 
47  Mich.  241;  Johnson  v.  Cranage,  45  Mich.  14; 
Clifton  v.  Jackson  Iron  Co.,  74  Mich.  183,  16 
Am.  St.  Rep.  621. 


Minnesota.  —  Liljengren  Furniture,  etc.,  Co. 
v.  Mead,  42  Minn.  420;  Stone  v.  Harmon,  31 
Minn.  512. 

Mississippi .  —  Campe  v.  Renandine,  64  Miss. 

441. 

Missouri.  —  Gorton  v.  Rice,  153  Mo.  676. 

New  Hampshire.  —  Conner  v.  Coffin,  22  N. 
H.  538;  Proctor  v.  Gilson,  49  N.  H.  62. 

jVeiu  York.  — Creery  v.  Hotly,  14  Wend.  (N. 
Y.)  26;  Thompson  v.  Ketcham,  8  Johns.  (N. 
Y.)  189;  Pattison  v  Hull,  9  Cow.  (N.  Y.)  747; 
La  Farge  v.  Rickerl,  5  Wend.  (N.  Y.)  187,  21 
Am.  Dec.  209;  Boehm  v.  Lies,  60  N.  Y.  Super. 
Ct.  436;  Albion  Bank  v.  Smith,  27  Barb.  (N. 
Y.)  491. 

Ohio. — Jones   v.  Timmons,  21    Ohio  St. 

596. 

Pennsylvania.  —  Morris  v.  Stephens,  46  Pa. 
St.  200;  Baer's  Appeal,  127  Pa.  St.  360. 

Tennessee.  —  Mayse  v.  Biggs,  3  Head  (Tenn.) 

36. 

Texas.  —  Rockmore  v.  Davenport,  14  Tex. 
602,  65  Am.  Dec.  132. 

Vermont.  ■ —  Brandon  Mfg.  Co.  v.  Morse,  48 
Vl.  322;  Fuller  v.  Hapgood,  39  Vt.  617. 

Wisconsin.  — Gregory  v.  Hart,  7  Wis.  532. 
See  also  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  11  et  sea. 

For  the  application  of  the  rule  to  convey- 
ances of  land  whereon  crops  are  growing,  see 
the  title  Crops,  vol.  8,  p.  306. 

4.  Protection  of  Third  Persons.  —  Rhine  v. 
Blake,  59  Tex.  240. 

5.  Performance  Within  Reasonable  Time  — 
England.  —  Greaves  v.  Ashlin,  3  Campb.  426. 

Florida.  —  Jenkins  v.  Lykes,  19  Fla.  148,  45 
Am.  Rep.  19. 

Massachusetts.  —  Atwood  v.  Cobb,  16  Pick 
(Mass.)  227,  26  Am.  Dec.  657;  Tripp  v.  Smiih, 
(Mass.  1901)  61  N.  E.  Rep.  804;  Ryan  v.  Hall, 
13  Mel.  (Mass.)  520. 

Michigan.  —  Siange  v.  Wilson,  17  Mich.  342; 
Coon  v.  Spaulding,  47  Mich.  162;  Harrow 
Spring  Co.  v.  Whipple  Harrow  Co.,  90  Mich. 
147,  30  Am.  St.  Rep.  421. 

Minnesota.  —  Liljengren  Furniture,  etc.,  Co. 
v.  Mead,  42  Minn.  420. 

Missouri.  —  Blake  Mfg.  Co.  v.  Jaeger,  81 
Mo.  App.  239. 
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evidence  is  admissible,  however,  to  show  what  is  a  reasonable  time  for 
performance. 1 

2.  Contract  Implied  from  Blank  Indorsement.  —  In  the  application  of  this  rule 
to  the  contract  implied  from  a  blank  indorsement  of  a  negotiable  instrument 
there  is  much  confusion  of  authority.  The  subject  has  been  fully  treated 
elsewhere  in  this  work.2 

3.  Obligations  Payable  in  Money.  —  Where  an  engagement  is  in  general  terms 
made  payable  in  money,  it  is  by  legal  implication  payable  in  lawful  money  of 
the  country,  and  ordinarily  parol  evidence  cannot  be  admitted  to  show  that 
it  is  payable  in  depreciated  currency  or  that  it  may  be  discharged  in  any  other 
manner  than  by  the  payment  of  lawful  money,3  or  that  it  should  be  paid 
only  out  of  a  particular  fund.4  But  in  the  litigation  )f  contracts  made  in  the 
seceding  states  during  the  civil  war  the  courts  usually  admitted  parol  evidence 
to  rebut  this  presumption  by  showing  that  the  parties  intended  Confederate 


New  Hampshire.  —  Thompson  v,  Phelan,  2i 
N.  H.  339. 

New  York.  —  Morowsky  v.  Rohrig,  (C.  PI. 
Gen.  T.)  4  Misc.  (N.  Y.)  167. 

Texas.  —  Self  v.  King,  28  Tex.  552. 
Wisconsin.  —  Irish  v.  Dean,  39  Wis.  562. 
See  also  the  title  Conditions,  vol.  6,  p.  505. 

1.  Parol  Evidence  Admissible  to  Show  What  Is 
Reasonable  Time.  —  Cocker  v.  Franklin  Hemp, 
etc.,  Co.,  1  Story  (U.  S.)  332.  See  Reasonable 
Time. 

2.  See  the  title  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4.  p.  484  et  sea. 

3.  Obligations  Payable  in  Money  —  United 
States. — Olshousen  v.  Lewis,  1  Biss.  (U.  S.) 
419,  18  Fed.  Cas.  No.  10,507. 

Alabama. — Clark  v.  Hart,  49  Ala.  86;  Hill 
v.  Erwin,  44  Ala.  661;  Wharton  v.  Cunning- 
ham, 46  Ala.  590;  Hart  v.  Clark,  54  Ala.  490; 
Lake-Side  Land  Co.  v.  Dromgoole,  89  Ala. 
505. 

Arkansas.  —  Featherstone  v.  Wilson,  4  Ark. 
154;  Borden  v.  Peay,  20  Ark.  293;  Pickett  v. 
Ferguson,  45  Ark.  177,  55  Am.  Rep.  545; 
Richie  v.  Frazer,  50  Ark.  393. 

District  of  Columbia.  —  Linville  v.  Holden,  2 
MacArthur  (I).  C.)  329. 

Georgia.  —  Hopkins  v.  Watt?,  27  Ga.  490. 

Idaho.  —  Stein  v.  Fogarty,  (Idaho  1896)  43 
Pac.  Rep.  681. 

Illinois.  — Galena  Ins.  Co.  v.  Kupfer,  28  III. 
332,  81  Am.  Dec.  284;  Howes  v.  Austin,  35  III. 
396;  Lawrence  v.  Schmidt.  35  111.  440,  85  Am. 
Dec.  371;  Bristow  v.  Catleit,  92  III.  17;  Os- 
good v.  McConnell,  32  III.  74;  Mosher  v. 
Rogers,  117  111.  446. 

Indiana. — Thornburgh  v.  Newcastle,  etc., 
R.  Co.,  i4lnd.  499;  Tucker  v.  Talbott,  15  Ind. 
114;  Coapstick  v.  Bosworth,  121  Ind.  6;  Burns 
V.  Jenkins,  8  Ind.  417. 

Iowa.  —  Barhydt  v.  Bonney,  55  Iowa  717; 
Kimball  v.  Bryan,  56  Iowa  632. 

Kentucky.  —  Baugh  v.  Ramsey,  4  T.  B.  Mon. 
(Kv.)  155. 

Louisiana.  — Veeche  v.  Grayson,  1  Mart.  N. 
S.  (La.)  133. 

Maryland.  —  Penniman  v.  Winner,  54  Md. 
127. 

Massachusetts.  —  Perry  v.  Bigelow,  128  Mass. 
129:  Merrigan  v.  Hall.  175  Mass.  508;  Spring 
v.  Lovett,  11  Pick.  (Mass.)  417;  Perkins  v. 
Young,  16  Gray  (Mass.)  389. 

Michigan.  —  Oliver  v.  Shoemaker,  35  Mich. 
464;  Phelps      Abbott,  114  Mich.  88. 


Minnesota.  —  Butler  z\  Paine,  8  Minn.  324; 
Singer  Mfg.  Co.  zr.  Pons,  59  Minn.  240. 

Mississippi.  —  Pack  v.  Thomas,  13  Smed.  & 
M.  (Miss.)  11,  51  Am.  Dec.  135;  Cole  Hund- 
ley, 8  Smed.  &  M.  (Miss.)  473. 

Missouri.  —  Higgins  v.  Cartwright,  25  Mo. 
App.  609;  Cockrill  v.  Kirkpatrick,  9  Mo.  697. 

New  Hampshire.  —  Lang  v.  Johnson,  24  N. 
H.  302;  Beach  v.  Steele,  12  N.  H.  82. 

New  York.  —  Eaves  v.  Henderson,  17  Wend. 
(N.  Y.)  190;  Collamer  v.  Farrington,  61  Hun 
(N.  Y.)  620,  15  N.  Y.  Supp.  452;  Zinsser  v. 
Columbia  Cab  Co.,  66  N.  Y.  App.  Div.  514. 

North  Carolina.  —  Davis  v.  Glenn,  76  N.  Car. 
427. 

Pennsylvania.  —  Stullr.  Thompson,  154  Pa. 
St.  43. 

Tennessee.  —  Fields  v.  Stunston,  1  Coldw. 
(Tenn.)  40;  Bender  v.  Monigomery,  8  Lea 
(Tenn.)  586;  Noe  v.  Hodges,  3  Humph.  (Tenn.) 
162. 

Texas.  —  Roundtree  v.  Gilroy,  57  Tex.  176; 
Riley  v.  Treanor,  (Tex.  Civ.  App.  1894)  25  S. 
W.  Rep.  1054. 

Wisconsin.  —  Racine  County  Bank  v.  Keep, 
13  Wis.  209. 

See  also  the  title  Payment. 

4.  Payment  Out  of  Particular  Fund  —  England. 
—  Abrey  v.  Crux,  L.  R.  5  C,  P.  37. 

United  States.  —  Gorrell  v.  Home  L.  Ins. 
Co.,  63  Fed.  Rep.  371. 

Arkansas. —  Bishop  v.    Dillard,  49  Ark.  285. 

California. — Guy  v.  Bibend,  41  Cal.  322; 
Conner  v.  Clark,  12  Cal.   168,  73  Am.  Dec.  529. 

Illinois.  —  Mum  ford  v.  Tolman,  157  III.  258; 
Murchie  v.  Peck,  160  111.  175. 

Iowa.  —  Van  Verhten  v.  Smith,  59  Iowa  173. 

Massachusetts. — Currier  v.  Hale,  8  Allen 
(Mass.)  47;  St.  Louis  Perpetual  Ins.  Co.  v. 
Homer,  9  Met.  (Mass.)  39. 

Minnesota.  —  Harrison  v.  Morrison,  39  Minn. 
3I9- 

Mississippi. — Wren      Hoffman, 41  Miss. 616. 

Missouri. —  Mechanics'  Bank  v.  Terry,  67 
Mo.  App.  12. 

New  Hampshire.  —  Hoyt  v.  French,  24  N.  H. 
202. 

Nezv  York.  —  Gridley  v.  Dole,  4  N.  Y.  486; 
Lewis  v.  Jones.  7  Bosw.  (N.  Y.)  366. 

Oregon.  —  Wilson  v.  Wilson,  26  Oregon  251. 

Tennessee.  —  Ellis  v.  Hamilton,  4  Sneed 
(Tenn.)  512. 

Texts.  —  Franklin  v.  Smith,  1  Tex.  Unrep, 
Cas.  229. 
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treasury  notes;  1  and  in  order  to  avoid  the  hardship  growing  out  of  such  con- 
tracts there  was  legislation  in  some  of  the  states  providing  for  the  reception  of 
such  evi  lence.51  Also  it  might  be  thus  shown  that  the  parties  intended  law- 
ful money  and  not  Confederate  notes.3 

4.  Matters  Excluded  by  Implication  of  Law.  —  Nor  is  parol  evidence  admis- 
sible  to  prov  that  which  the  terms  of  the  instrument  exclude  by  necessary 
implication.  Expressio  unius  persoiue  vel  rei  est  exclnsio  alterius,  or,  as  the 
in  ixim  is  frequently  stated,  expressum  facit  cessare  taciturn.  In  other  words, 
where  there  is  an  express  contract  in  writing,  it  is  not  competent  to  prove 
facts  from  which  a  different  contract  may  be  implied;  otherwise  it  would  be 
necessary  for  th>-  parties  to  every  agreement  to  provide  in  terms  that  they  are 
not  to  In  bound  by  anything  which  is  not  expressly  stipulated.4 

IV.  Exceptions  to  General  Rule  —  1.  Nature  of  Paper  in  Evidence  — 
a.  SIMPLE  MEMORANDA,  ETC.  — Oral  evidence  of  a  transaction  is  not  to  be 
exclude  1  In'  the  introduction  of  a  mere  loose  memorandum,  not  intended  by 
the  parties  to  be  a  permanent  memorial  of  their  agreement.5    To  this  class  of 


1.  Payment  in  Confederate  Treasury  Notes  — 

United  Suit,-!:.  —  The  Confederate  Note  Case, 
ig  Wall.  (U.  S.)  54S;  Thorington  v.  Smith,  8 
Wall.  (U.  S.)  l. 

South  Carolina.  — Neely  v.  McFadJen,  2  S. 
Car.  169;  Austin  v.  Kinsman,  13  Rich.  Eq.  (S. 
Car.)  259. 

Tennessee. — Stew  ti  t  v.  Smith,  3  Baxt. 
(Tenn.)  231;  Carmichael  v.  White,  11  Heisk. 
(Tenn  )  262. 

Texas.  —  Johnson  «.  Blount,  48  Tex.  38; 
Taylor  v.  Bland,  60  Tex.  29:  Donley  v.  Tin- 
dall,  32  Tex.  43,  5  Am.  Rep.  234. 

Virginia. —  Sexton  v.  Windell,  23Gratt.  (Va.) 
534;  Meredith  v.  Salmon,  21  Gratt.  (Va.)  7C2. 

Contra. —  Roane  v.  Green,  24  Ark.  210. 

See  also  the  title  Payment. 

2.  Statutory  Provisions.  —  Scheible  v.  Bacho, 
41  Ala.  423;  Tarleton  v.  Southern  Bank,  41 
Ala.  722;  Smith  v.  Prothro,  2  S.  Car.  371. 

3.  Intention  of  Payment  in  Lawful  Money.  — 
Sowers  v.  Earnhart,  64  N.  Car.  96;  Bryan  v. 
Harrison,  76  N.  Car.  360;  Stearns  v.  Mason,  24 
Gratt.  (Va.)  484. 

4.  What  Contract  Excluded  by  Implication.  — 
Dickson  v.  Zizinia,  10  C.  B.  602,  70  E.  C.  L. 
602;  Grimman  v.  Legge,  8  B.  &  C.  326,  15  E. 
C.  L.  230;  Roddy  v.  Fitzgerald,  6  H.  L.  Cas. 
856;  Toussaint  v.  Mariinnant,  2  T.  R.  105; 
Cutter  v.  Powell,  6  T.  R.  320;  Walpole  v. 
Cholmondeley,  7  T.  R.  134;  Cook  v.  Jennings. 

7  T.  R.  377;  Cowley  v.  Dunlop,  7  T.  R.  568; 
Mitchell  v.  Darihez,  2Bing.  N.  Cas.  555,  29  E. 
C.  L  419;  Moorsom  v.  Kymer,  2  M.  &  S.  303; 
Preston  v.  Merceau,  2  W.  Bl.  1249;  Rich  v. 
Jackson,  4  Bro.  C.  C.  515;  Budd  v.  Fairmaner, 

8  Bing.  48,  21  E.  C.  L.  217;  Parkinson  v.  Lee, 
2  East  314;  Pettitt  v.  Mitchell,  5  Scott  N.  R. 
721;  Moon.  v.  Guardians  of  Poor,  3  Bing.  N. 
Cas.  814,  32  E.  C.  L.  336;  Harrell  v.  Durrance, 

9  Fla.  490;  St.  Landry  Slate  Bank  v.  Meyers, 
52  La.  Ann.  1778. 

This  maxim  is  applicable  also  to  the  inter- 
pretation of  instruments,  where  there  is  no 
contention  as  to  the  admissibility  of  evidence. 
See  the  title  Interpretation  and  Construc- 
tion, vol.  17,  p  25. 

6.  Simple  Memoranda  —  England. —  Phamah 
v.  Lush,  2  F  S  F  721:  Jeffery  v.  Walton,  1 
Stark.  267,  2  E.  C.  L.  108;  Harris  v.  Rickett,  4 
H.  &  N.  1;  Spicer  v.  Cooper,  1  Q.  B.  424,  41 


E.  C.  L.  608;  Malpas  v  London,  etc.,  R.  Co., 
L.  R.  1  C.  P.  336,  1  H.  &  R.  227;  Allen  v. 
Pink,  4  M.  &  W.  140. 

United  States.  —  Salmon  Falls  Mfg.  Co.  v. 
Goddard,  14  How.  (U.  S.)  446. 

Alabama.  —  Mobile  Marine  Dock,  etc.,  Ins. 
Co.  v.  McMillan,  31  Ala.  711. 

California.  —  Kreuzberger  v.  Wingfield,  96 
Cal.  251;  Rice  v.  Heath,  39  Cal.  609;  Toomy 
v.  Dunphy,  86  Cal.  639;  Carpenter  v.  Hatha- 
way, 87  Cal.  434. 

Connecticut.  —  Dale's  Appeal,  57  Conn.  127; 
Annan  v.  Merritt,  13  Conn.  478. 

Illinois.  —  Van  Kirk  v.  Scott,  54  111.  App.  681. 

Indiana.  —  Kieth  v.  Kerr,  17  Ind.  284. 

Kansas. — Schoen  v.  Sunderland,  39  Kan. 
758. 

Kentucky.  —  Southern  States  Coal,  etc.,  Co. 
v.  Moore,  4  Ky.  L.  Rep.  716. 

Maryland.  —  Fisher  v.  Andrews,  tMd.  1901) 
50  All.  Rep.  407. 

Massachusetts.  —  Deshon  v.  Merchants'  Ins. 
Co  ,  11  Met.  (Mass.)  199. 

Missouri.  —  Briggs  v.  Munchon,  56  Mo.  467; 
J.  K.  Armsby  Co.  v.  Eckerly,  42  Mo.  App. 
299;  State  v.  Hoshaw,  98  Mo.  358. 

New  Hampshire.  —  Fiske  v.  McGregory,  34 
N.  H.  414. 

New  Jersey.  —  Perrine  v.  Cooley,  39  N.  J.  L. 

449. 

Neiv  York.  —  Brigg  v.  Hilton,  99  N.  Y.  517, 
52  Am.  Rep.  63;  Thomas  *,  Nelson,  69  N.  Y. 
118;  Hurd  v.  Bovee,  54  Hun  (N.  Y.)  635, 
7  N.  Y.  Supp.  241;  Routledge  v.  Worthington 
Co.,  119  N.  Y.  592;  Union  Trust  Co.  v.  Whiton, 
97  N.  Y.  172. 

Oregon.  —  American  Contract  Co.  v.  Bullen 
Bridge  Co.,  29  Oregon  549. 

Pennsylvania.  —  Baltimore,  etc.,  Steamboat 
Co.  v.  Brown,  54  Pa.  St.  77. 

South  Carolina.  —  Stone  v.  Wilson,  3  Brev. 
(S.  Car.)  228. 

Tennessee.  —  Weisinger  v.  Gallatin  Bank,  10 
Lea  (Tenn.)  330;  Myers  v.  Taylor,  (Tenn.  1901) 
64  S.  W.  Rep.  719. 

Texas.  — Johnson  v.  Portwood,  89  Tex.  235. 

Vermont.  —  Stannard  v.  Smith,  40  Vt.  513. 

See  also  the  title  Bills  op  Exchange  and 
Promissory  Notes,  vol.  4,  p.  152. 

In  Gould  v.  Boston  Excelsior  Co.,  91  Me. 
214,  the  court  said-    "  Where  the  writing  or 
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writings  belong  entries  made  by  the  parties  in  their  books  of  account.1  And 
a  mere  bill  of  parcels,  not  used  or  designed  to  embody  or  set  out  the  terms 
and  conditions  of  a  contract  of  sale,  is  in  the  nature  of  a  receipt,  and,  as 
between  the  parties,  is  always  open  to  explanation  by  parol  evidence.2  So 
mere  written  orders  for  goods,  which  do  not  contain  the  terms  of  a  complete 
contract,  will  not  exclude  parol  evidence  of  the  contract  actually  made.3 

b.  Papers  Introduced  Collaterally  in  Evidence.  —  The  rule  does 
not  apply  to  papers  which  are  merely  introduced  collaterally  and  used  for  evi- 
dentiary purposes  as  admissions  of  a  party;  for  a  paper  which  does  not  by 
contract,  operation  of  law,  or  otherwise  vest  or  pass  or  extinguish  any  right 
in  litigation,  but  is  used  merely  as  evidence  of  a  fact,  and  not  as  evidence  of 
a  contract  or  right,  is  susceptible  of  explanation  by  evidence  of  extrinsic 
facts  and  circumstances.4 


writings,  by  reason  of  their  brevity,  in- 
formality, or  skeleton  nature,  do  not  of  them- 
selves import  that  all  the  stipulations  between 
the  parties  with  reference  to  the  subject-matter 
were  intended  to  be  expressed  in  them,  and 
where  the  particular  stipulation  is  of  such 
nature  that  the  omission  to  express  it  in  the 
writing  does  not  indicate  that  it  was  not 
agreed  upon,  and  it  in  no  way  conflicts  with 
any  written  stipulation,  and  does  not  increase 
the  burdens  of  either  party,  parol  evidence  of 
such  stipulation  is  admissible.  We  do  not  say 
that  all  the  above  conditions  m  ust  exist  before 
the  parol  evidence  can  be  received.  We  only 
say  that  where  they  do  exist  the  parol  evi- 
dence is  admissible."  See  also  Neal  v.  Flint, 
88  Me.  72. 

1.  Book  Entries  —  United  States.  —  Keene  v. 
Meade,  3  Pet.  (U.  S.)  3;  Mack  v.  Adler,  22  Fed. 
Rep.  570. 

California.  —  Rice  v.  Heath,  30  Cal.  609. 

Connecticut.  —  Northford  Rivet  Co.  v.  Black- 
man  Mfg.  Co.,  44  Conn.  183. 

Illinois.  —  McCall  v.  Moss,  112  III.  493. 

Indiana.  —  Hostetler  v.  State,  62  Ind.  183. 

Maine.  —  Kennebec  Sav.  Bank  v.  Fogg,  83 
Me.  374. 

Maryland.  —  Barger  v.  Collins,  7  Har.  &  J. 
(Md.)  213. 

Massachusetts. — Swift  v.  Pierce,  13  Allen 
(Mass.)  136;  Robinson  v.  Mansfield,  13  Pick. 
(Mass.)  139;  James  v.  Spaulding,  4  Gray  (Mass.) 
451:  Lee  v.  Wheeler,  11  Gray  (Mass.)  236; 
Langdon  v.  Hughes,  107  Mass.  272. 

Michigan.  —  Robinson  v.  Mulder,  81  Mich.  75. 

New  Hampshire.  —  Pecker  v.  Hoit,  15  N.  H. 
143- 

New  Jersey.  —  Park  v.  Miller,  27  N.  J.  L.  338. 

New  York.  —  Freer  v.  Budington,  (Supm. 
Ct.  Gen.  T.)  6  N.  Y.  St.  Rep.  319;  Aguirre  v. 
Allen,  10  Barb.  (M.  Y.)  74;  Van  Fleet  v. 
Ketcham,  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  St.  Rep. 
72;  Ball  v.  Tibbits,  (Supm.  Ct.  Gen.  T.)  14  N. 
Y.  St.  Rep.  306. 

Oregon.  —  Strong  v.  Kamm,  13  Oregon  172. 

Pennsylvania. — Jones  v.  Shacklett,  (Pa.)  2 
Am  L.  J.  261;  Imhoff  v.  Smith,  3  Phila.  (Pa.) 
381,  16  Leg.  Int.  (Pa.)  148;  Chapin  7/.  Cambria 
Iron  Co.,  145  Pa.  St.  478. 

Wisconsin .  —  llannan  v.  Engelmann,  49 
Wis.  278;  Wiener  v.  Whipple,  53  Wis.  298,  40 
Am.  Rep.  775. 

See  also  the  title  Documentary  Evidence, 
vol.  9,  p.  935. 

2.  Bills  of  Parcels  —  United  States.  —  Harris 
v.  Johnston,  3  Cranch  (U.  S.)  311. 


Georgia.  —  De  Pauw  v.  Kaiser,  77  Ga.  176. 

Illinois.  —  Voltz.  v.  Stephani,  46  III.  54. 

Kansas.  —  Irwin  v.  Thompson,  27  Kan.  643. 

Maine.  —  Grant  v.  Frost,  80  Me.  204;  Shaw 
v.  Wilshite,  65  Me.  485. 

Massachusetts.  —  Hazard  v.  Loring,  10  Cush. 
(Mass.)  267;  Caswell  *.  Keith,  12  Gray  (Mass.) 
351;  Boardman  v.  Spooner,  13  Allen  (Mass.) 
353,  90  Am.  Dec.  196;  Frost  v.  Blanchard,  97 
Mass.  155;  Atwater  v.  Clancy,  107  Mass.  375; 
Fletcher  v.  Willard,  14  Pick.  (Mass.)  464;  Dun- 
ham v.  Barnes,  9  Allen  (Mass.)  352;  Hildreth 
v.  O'Brien,  10  Allen  (Mass.)  104;  Stacy  v. 
Kemp,  97  Mass.  166;  Bradford  v.  Manly,  13 
Mass.  139,  7  Am.  Dec.  122. 

Michigan.  —  Rowe  v.  Wright,  12  Mich.  289. 

New  Hampshire.  —  Wallace  v.  Rogers,  a  N. 
H.  506. 

New  York.  —  Filkins  v.  Whyland,  24  N.  Y. 
338. 

Vermont.  —  Linsley  v.  Lovely,  26  Vt.  123; 
Putnam  v.  McDonald,  72  Vt.  4. 

3.  Orders  for  Goods  —  Georgia.  —  Bowen  v. 
Wakefield,  23  Ga.  124. 

Illinois.  — Story  v.  Carter,  27  111.  App.  2S7. 

Indiana.  —  Morehead  v.  Murray,  31  Ind. 
418. 

Iowa.  —  McCormick  Harvesting  Mach.  Co. 
v.  Richatdson,  89  Iowa  525. 

Kansas.  —  Babcock  v.  Deford,  14  Kan.  408. 

Michigan.  —  Phelps  v.  Whitaker,  37  Mich. 
72;  Richards  v.  Fuller,  37  Mich.  161 ;  Weiden 
v.  Woodruff,  38  Mich.  130;  Palmer  v.  Roath, 
86  Mich.  602;  John  Hutchison  Mfg.  Co.  v. 
Pinch.  107  Mich.  12. 

Minnesota.  — Tufts  v.  Hunter,  63  Minn.  464; 
Boynton  Furnace  Co.  v.  Clark,  42  Minn.  335; 
Head  v.  Miller,  45  Minn.  446;  Aultman  v. 
Clifford.  55  Minn.  159,  43  Am.  St.  Rep.  478. 

New  York.  —  Chase  v.  Evarts,  65  Hun  (N. 
Y.)  621,  19  N.  Y.  Supp.  987;  Grand  Rapids 
Veneer  Works  v.  Forsythe,  83  Hun  (N.  Y.) 
230;  Weeks  v.  Binns,  85  Hun  (N.  Y.)  70; 
Fisher  v.  Abeel.  66  Barb.  (N.  Y.)  381. 

South  Dakota.  —  National  Cash  Register  Co. 
v.  Pfister,  5  S.  Dak.  143. 

4  Papers  Introduced  Collaterally  in  Evidence 
—  England.  —  Moisten  v.  Jumpson,  4  Esp.  189; 
Reav  v.  Richardson,  2  C.  M.  &  R.  422. 

United  States.  —  National  Bank  v.  Kennedy, 
17  Wall.  (U.  S.)  19. 

California.  —  Wise  v.  Collins,  121  Cal.  147. 

Colorado. — Whitehead  v.  Jessup.  2  Colo. 
App.  76. 

Georgia.  —  Darke  v.  Bush,  57  Ga.  180. 
Illinois. — Smith  v.    Mayfield,  163  111.  447; 
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c.  Receipts. —  A  receipt  which  does  not  contain  the  terms  of  the  con- 
tract but  is  a  more  unilateral  admission,1  is  only  prima  facie  evidence  and 
may  be  contradicted  by  parol.2 

Acknowledgment  of  Receipt  of  Consideration  in  Deed.  —  And  though  a  party  is  estopped 
by  his  deed  and  may  not  contradict  it,  so  far  as  it  is  intended  to  pass  a  right  or 
to  be  the  exclusive  evidence  of  a  contract,  the  principles  go  no  further.  Con- 
sequently,  the  usual  acknowledgment  of  the  receipt  of  the  consideration  may 
he  explained  or  impugned  by  extrinsic  evidence  as  in  the  case  of  an  ordinary 
receipt.3 

Oiu-.ino,  etc.,  R.  Co.  v.  Bartlelt,  20  111.  App.     (Conn.)  458;  Collins  v.  Tillou,  26  Conn.  368,  68 


g6,  affirmed  1 20  111.  603. 

Indiana.  —  Noble  v.  Epperly,  6  Ind.  468. 

Iowa.  —  Dean  v.  Nichols,  etc.,  Co.,  95 
Iowa  8g. 

Kentucky,  —  Gully  v.  Grubbs,  1  J.  J.  Marsh. 
(Ky.)3QO. 

Maryland.  — Glass  v.  Ramsay,  g  Gill  (Md.) 
456;  Seighman  v.  Marshall,  17  Md.  550;  Parks 
v.  Parks,  ig  Md.  323;  Groshon  v.  Thomas,  20 
Md.  234. 

Massachusetts.  —  Badger  v.  Jones,  12  Pick. 
(Mass.)  371. 

Minnesota.  —  Alexander  v,  Thompson,  42 
Minn.  4g8. 

Mississippi .  —  Baum  v.  Lynn,  72  Miss.  g37. 

Missouri.  —  Duncan  v.  Matney,  2g  Mo.  368, 
77  Am.  Dec.  575;  Wild  v.  Western  Union  Bldg., 
etc..  Assoc.,  60  Mo.  App.  200. 

New  Hampshire.  —  Furbush  v.  Goodwin,  25 
N.  H.  425. 

New  York.  —  William  Ottman  Co.  v.  Martin, 
(N.  Y.  City  Ct.  Gen.  T.)  16  Misc.  (N.  Y.)  490; 
Smith  v.  Crego,  54  Hun  (N.  Y.)  22;  Hotchkiss 
v.  Mosher,  48  N.  Y.  478;  Champion  v.  Joslyn, 

44  N.  Y.  653;  M'Crea  v.  Purmori,  16  Wend. 
(N.  Y.)  460. 

Ohio.  —  Cullen  v.  Bimm,  37  Ohio  St.  238. 
Pennsylvania.  — Miller  v.  Fichthorn,  31  Pa. 
St.  256. 

South  Carolina.  —  Lowry  v.  Pinson,  2  Bailey 
L.  (S.  Car.)  324.  23  Am.  Dec.  140. 

Texas. — Anderson  v.  Walker,  (Tex.  Civ. 
App.  1899)  49  S.  W.  Rep.  937. 

iVisconsin.  —  Clifford  v.  Baessman,  41  Wis. 
597- 

Of  This  Class  Are  Letters  written  by  the  parties 
when  they  do  not  constitute  a  part  of  a  com- 
plete written  contract.    Bernhard  v.  Trimble, 

45  111.  App.  56;  Deshon  v.  Merchants'  Ins.  Co., 
11  Met.  (Mass.)  199;  Alexander  v.  Thompson, 
42  Minn.  498;  Smith  v.  Crego,  54  Hun  (N.  Y.) 
22;  William  Oitman  Co.  v.  Martin,  (N.  Y.  City 
Ct.  Gen.  T.)  16  Misc.  (N.  Y.)  490;  McGrath  v. 
Mangels,  (C.  PI.  Gen.  T.)  2  Misc.  (N.  Y.)  60; 
Abrahams  v.  Swann,  18  W.  Va.  274,  41  Am. 
Rep.  692. 

1.  See  the  title  Admissions,  vol.  r,  pp.  718, 

723. 

2.  See  the  titles  Bills  of  Ladinc,,  vol.  4,  p. 

526  et  set;.;  CARRIERS  OF  GOODS,  vol.  5,  p.  I90; 

Rf.ceipts. 

3.  Receipt  Clause  in  Deeds  of  Conveyance  —  Ala- 
bama. —  Hair  v.  Little,  28  Ala.  236;  Saunders 
v.  Hendrix,  5  Ala.  224. 

Arkansas.  —  Vaugine  v.  Taylor,  18  Ark.  65; 
Pate  v.  Johnson,  15  Arlc.  275. 

California.  —  Coles  v.  Soulsby,  21  Cal.47; 
Millard  v.  Hathaway,  27  Cal.  119;  Anthony  v. 
Chapman,  65  Cal.  73. 

Connecticut.  —  Hannah  v.  Wadsworth,  I  Root 


Am.  Dec.  398. 

Delaware.  —  Wood  v.  Bangs,  2  Penn.  (Del.) 
435;  Callaway  v.  llearn,  1  Housl.  (Del.)  607; 
Harris  v.  Harris,  2  Harr.  (Del.)  354. 

Illinois.  —  Elder  v.  Hood,  38  111.  533;  Ayres 
v.  McConnel,  15  111.  230;  Kimball  v.  Walker, 
30  111.  482;  Booth  v.  Hynes,  54  111.  363;  Illi- 
nois Cent.  Ins.  Co.  v.  Wolf,  37  111.  354,  87  Am. 
Dec.  251;  Huebsch  v.  Scheel,  81  111.  281. 

Indiana.  —  Lamb  v.  Donovan,  19  Ind.  40; 
Stewart  v.  Chicago,  etc.,  R.  Co.,  141  Ind.  55. 

Iowa.  —  Hall  v.  Perry,  3  Greene  (Iowa) 
579- 

Kentucky.  — Gully  v.  Grubbs,  1  J.  J.  Marsh. 
(Ky.)  391;  Hickman  v.  McCurdy,  7  J.  J. 
Marsh.  (Ky.)  562;  Hutchison  v.  Sinclair,  7  T. 
B.  Mon.  (Ky.)  291;  Triplet!  v.  Gill,  7  J.  J. 
Marsh.  (Ky.)  438;  Tribble  v.  Oldham,  5  J.  J. 
Marsh.  (Ky.)  137. 

Louisiana.  —  Fletcher  v.  Fletcher,  5  La.  Ann. 
406. 

Maine.  —  Burbank  v.  Gould,  15  Me.  118. 

Maryland.  —  Bladen  v.  Wells,  30  Md.  577; 
Bratt  v.  Bratt,  21  Md.  578;  Elysville  Mfg.  Co. 
v.  Okisko  Co.,  1  Md.  Ch.  392;  Spalding  v.  Brent, 
3  Md.  Cb.  411 ;  Lingan  v.  Henderson,  1  Bland 
(Md.)  236;  Morgan  v.  Bitzenberger,  3  Gill 
(Md.)  350;  O'Neale  v.  Lodge,  3  Har.  &  M.  (Md.) 
433;  Higdon  v.  Thomas,  1  Har.  &  G.  (Md.) 
138;  Wolfe  v.  Hauver,  1  Gill  (Md.)  84;  Woollen 
v.  Hillen,  9  Gill  (Md.)  185,  52  Am.  Dec.  690; 
Carr  v.  Hobbs,  11  Md.  285. 

Massachusetts.  —  Clapp  v.  Tirrell,  20  Pick. 
(Mass.)  247. 

Michigan.  —  Ford  v.  Savage,  111  Mich.  144. 

Mississippi.  —  Baum  v.  Lynn,  72  Miss.  932. 

Missouri.- — Squier  v.  Evans,  127  Mo.  514. 

New  Hampshire.  —  Hall  v.  Hall,  8  N.  H. 
129;  Farrington  v.  Barr,  36  N.  H.  86. 

New  Jersey.  —  Herbert  v.  Scofield,  9  N.  J. 
Eq.  492;  Speer  v.  Speer,  14  N.  J.  Eq.  240;  De- 
peysier  v.  Gould,  3  N.  J.  Eq.  474,  29  Am.  Dec. 
723- 

New  York.  —  Whitbeck  v.  Whitbeck,  g  Cow. 
(N.  Y.)  266,  18  Am.  Dec.  503;  Baker  v.  Con- 
nell,  1  Daly  (N.  Y.)  46g;  Shephard  v.  Little,  14 
Johns.  (N.  Y.)  210;  Bingham  v.  Weiderwax,  1 
N.  Y.  5og;  Ham  v.  Van  Orden.  84  N.  Y.  26g; 
Baird  v.  Baird,  145  N.  Y.  665. 

North  Carolina.  —  Marcom  v.  Adams,  122  N. 
Car.  222. 

Ohio.  —  Davis  v.  CofBeld,  I  Ohio  Dec.  (Re- 
print) 267,  6  West.  L.  J.  318;  Harrison  v.  Cast- 
ner,  11  Ohio  St.  339. 

Pennsylvania.  —  Hamilton  v.  McGuire,  3  S. 
&  R.  (Pa.)  355;  Weigley  v.  Weir,  7  S.  &  R. 
CPa.)  309. 

South  Carolina.  —  Deloach  v.  Turner,  6  Rich. 
L.  (S.  Car.)  117. 

Texas.  —  Gibson  v.  Fifer,  21  Tex.  260;  How- 
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2.  Where  Only  Part  of  Transaction  Is  Reduced  to  Writing.  —  It  is  sometimes 
said  that  a  contract  cannot  rest  partly  in  writing  and  partly  in  parol;  1  but 
this  is  either  a  misleading  way  of  stating  that  new  terms  cannot  be  added  by 
parol  to  a  contract  already  complete  on  the  face  of  the  writing,  or  it  may  pro- 
ceed upon  the  purely  scholastic  theory  that  if  the  whole  of  a  contract  has  not 
been  reduced  to  writing  it  rests  entirely  in  parol,2  for  it  is  well  settled  that 
where  the  original  contract  was  valid,  verbal,  and  entire,  and  a  part  of  it 
only  was  reduced  to  writing,  the  rest  may  be  proved  by  parol  evidence.3 
Thus,  as  between  the  original  parties,  parol  evidence  has  been  admitted  to 
show,  for  the  purpose  of  presentment,  that  a  note  or  bond  was  payable  at  a 
particular  place,  the  instrument  being  silent  on  the  subject  ;4  but  other  authori- 

etc,  Co.  v.  Woods,  99  Mich.  [273,  41  Am.  St. 
Rep.  599. 

Minnesota.  — Security  Bank  v.  Luttgen,  29 
Minn.  363;  Domestic  Sewing-Mach.  Co.  v. 
Anderson,  23  Minn.  57;  Tufts  v.  Hunter,  63 
Minn.  464;  Germania  Bank  v.  Osborne,  81 
Minn.  272;  Bankers'  Acc.  Ins.  Co.  v.  Rogers, 
73  Minn.  12. 

New  York.  —  Wise  v.  Rosenblatt,  16  Daly 
(N.  Y.)  499;  Hope  v.  Balen,  58  N.  Y.  382;  Wil- 
liams v.  Fisher,  (C.  PI.  Gen.  T.)  8  Misc.  (N.  Y.) 
314;  Hutchins  v.  Hebbard,  34  N.  Y.  24;  Gordon 
v.  Nieman,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  St. 
Rep.  844;  Briggs  v.  Groves,  56  Hun  (N.  Y.) 
643,  9  N.  Y.  Supp.  765;  Case  v.  Phoenix  Bridge 
Co.,  58  N.  Y.  Super.  Ct.  435;  Cunningham  v. 
Massena  Springs,  etc.,  R.  Co.,  63  Hun  (N.  Y.) 
439- 

North  Carolina.  —  Tvvidy  v.  Saunderson,  9 
lied.  L.  (31  N.  Car.)  5. 

Pennsylvania.  —  Selig  v.  Rehfuss,  195  Pa.  St. 
206. 

Tennessee.- — Vanleer  v.  Fain,  6  Humph. 
(Tenn.)  104;  Betts  v.  Demumbrune.  Cooke 
(Tenn.)  48 ;  Leinau  v.  Smart,  11  H  um ph. (Tenn.) 
308;  Dick  v.  Martin,  7  Humph.  (Tenn.)  263; 
Cobb  v.  O'Neal,  2  Srieed  (Tenn.)  439;  Lytle  v. 
Bass,  7  Coldw.  (Tenn.)  303 ;  Bissenger  v.  Guite- 
man,  6  Heisk.  (Tenn.)  277;  Hicks  v.  Smith,  4 
Lea  (Tenn.)  463;  Breeden  v.  Grigg,  S  Baxt. 
(Tenn.)  163;  Waterbury  v.  Russell,  8  Baxt. 
(Tenn.)  162;  Stenberg  v.  Willcox,  96  Tenn. 
163;  Lewis  v.  Turnlev,  97  Tenn.  202. 

Texas.  —  Robinson  v.  Western  Union  Tel. 
Co..  (Tex.  Civ.  App.  1898)  43  S.  W.  Rep.  1053; 
Henry  v.  McCardell,  15  Tex.  Civ.  App.  497; 
Brincefield  v.  Allen,  (Tex.  Civ.  App.  1901)60  S. 
W.  Rep.  1010. 

Utah.  —  Steed  v.  Harvey,  18  Utah  367,72 
Am.  St.  Rep.  789. 

Wisconsin.  —  Nauman  v.  Ullman,  102  Wis. 
92;  Caldwell  v.  Perkins.  93  Wis.  94;  Cuddy 
v.  Foreman,  107  Wis.  519. 

4.  Parol  Evidence  as  to  Place  of  Payment.  —  See 
the  title  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  376;  Cox  v.  National  Bank, 
100  U.  S.  713;  McKcc  v.  Boswell,  33  Mo.  567; 
Thompson  v.  Ketcham,  4  Johns.  (N.  Y.)  285 
(but  compare  8  Johns.  (N.  Y.)  iSo);  Witi- 
kowski  v.  Smith,  84  N.  Car.  672,  37  Am.  Rep. 
633  (dictum). 

In  Blackcrly  v.  Continental  Ins.  Co.,  83  Ky. 
574,  this  principle  was  applied  to  insurance 
premium  notes,  where  neither  the  policy  nor 
the  obligation  of  the  insured  fixed  the  place  of 
pavment. 

For  the  Application  of  the  Principle  to  Contracts 
with  Carriers,  see  the  title  Carriers  ok  Goods, 
vol.  5,  p.  297. 


ard  v.  Davis,  6  Tex.  174;  Lanier  v.  Foust,  81 
Tex.  186. 

Vermont.  —  Lazell  v.  Lazell,  12  Vt.  443,  56 
Am.  Dec.  352. 

Wisconsin.  —  Hanson  v.  Michelson,  19  Wis. 
498. 

See  also  the  titles  Consideration,  vol.  6,  pp. 
760.  778;  Estoppel,  vol.  11,  p.  401. 

1.  Statement  that  Contract  Cannot  Rest  Partly 
in  Writing,  Partly  in  Parol. — Quartermous  v. 
Kennedy,  29  Ark.  544;  Richardson  v.  Corn- 
stock,  21  Ark.  69;  Black  v.  Bowman,  9  Ark. 
501;  Lane  v.  Sharpe,  4  111.  566;  Hartford  F. 
Ins.  Co.  v.  Webster,  69  111.  392;  Seymour  v. 
Belding,  83  111.  222;  Driver  v.  Ford,  90  111.  595 ; 
Longfellow  v.  Moore,  102  111.  289;  Marshall  v. 
Gridley,  46  111.  247;  Young  v.  Jacoway,  9 
Smed.  &  M.  (Miss.)  212;  Thompson  v.  Bryant, 
75  Miss.  15. 

2.  If  All  Not  in  Writing  It  Rests  in  Parol.  — 
Burke  v.  Claughton,  6  App.  Cas.  (D.  C.)  350; 
Bailey  v.  District  of  Columbia,  9  App.  Cas. 
(D.  C.)  360;  Selig  v.  Rehfuss,  195  Pa.  St.  206; 
Driesbach  v.  Lewisburg  Bridge  Co.,  81*  Pa.  St. 
177;  Schwab  v.  Ginkinger,  181  Pa.  St.  8;  Hub- 
bard v.  Marshall,  50  Wis.  326. 

3.  Contract  Partly  Reduced  to  Writing,  Parol 
Evidence  Admissible  —  United  States.  —  Brown 
v.  Grove,  42  U.  S.  App.  508:  Wickham  v. 
Blight,  Gilp.  (U.  S.)  452,  29  Fed.  Cas.  Np. 
17,611. 

California.  —  Guidery  v.  Green,  95  Cal.  630. 

Connecticut. — Clarke  v.  Tappin,  32  Conn. 
56;  Pacific  Iron  Works  v.  Newhall,  34  Conn. 
67;  Kinney  v.  Whiton,  44  Conn.  263,  26  Am. 
Rep.  462. 

Georgia.  —  McMahan  v.  Tyson,  23  Ga.  43; 
Johnston  v.  Patterson,  86  Ga.  725;  Sterling 
Cycle  Works  v.  Willingham,  109  Ga.  559. 

Illinois,  —  Casner  v.  Stafford,  86  III.  App. 
469;  Franklin  County  v.  Layman,  145  111.  138. 

Indiana.  —  Low  v.  Studabakcr,  no  Ind.  57; 
Louisville,  etc.,  R.  Co.  v.  Reynolds,  118  Ind. 
170;  Marion  School  Tp.  v.  Carpenter,  12  Ind. 
App.  191 ;  Morehead  v.  Murray,  31  Ind.  418. 

Iowa.  —  Keen  v.  Beckman,  66  Iowa  672; 
Peterson  v.  Chicago,  etc.,  R.  Co.,  80  Iowa  92; 
Kempsy  v.  Melcalf,  61  Iowa  320;  Dietrich  v. 
Stebbins,  100  Iowa  426. 

Kansas.  — St.  Louis,  etc.,  R.  Co.  v.  Maddox, 
18  Kan.  546. 

Kentucky.  —  Peneix  v.  Rodgers,  (Ky.  1899) 
49  S.  W.  Rep.  447;  Hille  v.  Adair,  (Ky.  1900) 
58  S.  W.  Rep.  697. 

Maryland.  —  Harwood  v.  Jones,  10  Gill  &  J. 
(Md.)  404,  32  Am.  Dec.  180. 

Michigan.  —  Loud  v.  Campbell,  26  Mich.  239; 
Trevidick  v.  Mumford,  31  Mich.  469;  Richards 
v.  Fuller,  37  Mich.  161;  McCray  Refrigerator, 
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ties  refuse  to  admit  such  evidence.1 

Essomiais  for  introducing  Parol.  —  These  cases  recognize  the  written  instrument 
.is  existing  and  valid,  but  regard  it  as  incomplete,  either  obviously  or  at  least 
possibly,  and  admit  parol  evidence,  not  to  contradict  or  vary,  but  to  complete 
tlu'  entire  agreement  of  which  the  written  evidence  is  only  a  part.  Two 
things,  however,  are  essential  to  bring  a  case  within  this  class:  First,  the 
writing  must  not  appear  upon  inspection  to  be  a  complete  contract,  embracing 
all  the  particulars  necessary  to  make  a  perfect  contract  and  designed  to 
express  the  whole  agreement  between  the  parties,  for  in  such  a  case  it  is  con- 
clusively presumed  to  embrace  the  entire  contract.  Second,  the  parol  evidence 
must  be  consistent  with,  and  not  contradictoiy  of,  the  written  instrument,2 
and  in  all  such  cases  the  writing  must  be  resorted  to  as  the  source  of  authority 
for  receiving  extrinsic  evidence  as  the  test  of  its  own  completeness.3 

The  Writing  Is  Presumed  to  Contain  the  Whole  of  the  Contract,  and  will  be  protected 
from  any  invasion  of  extrinsic  stipulations,  if  upon  inspection  and  study  of 
the  writing  itself,  read,  it  may  be,  in  the  light  of  surrounding  circumstances 
in  order  to  its  proper  understanding  and  interpretation,  it  appears  to  contain 
the  engagement  of  the  parties,  and  to  define  the  object  and  measure  the 
extent  of  such  engagements,  and  to  have  been  designed  by  the  parties  to  be 
the  repository  and  evidence  of  their  final  intentions.4 


1.  Contra. —  See  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  pp.  150,  487, 
note;  Moore  v.  Davidson,  18  Ala.  209;  Ander- 
son v.  Drake,  14  Johns.  (N.  Y.)  114  (scmble). 

In  Myers  v.  Byington,  34  Iowa  205,  the  ques- 
tion was  discussed  but  not  determired. 

2.  Requisites  for  Application  of  the  Limitation. 

—  Thomas  v.  Scutt,  127  N.  Y.  138;  Chapin  v. 
D  )bson,  78  N.  Y.  74,  34  Am.  Rep.  512; 
I'i^hmie  v.  Taylor,  98  N.  Y.  288;  Marsh  v. 
McMair.  99  N.  Y.  174;  Weeks  v.  Binns,  85 
Hun  (N.  Y.)  70;  Van  Derhoef  v.  Hartmann, 
63  N.  Y.  App.  Div.  420;  House  v.  Walch,  144 
N.  Y.  418;  Case  v.  Phcenix  Bridge  Co.,  134  N. 
Y.  78. 

3.  Writing  Test  of  Its  Own  Completeness  — 

Massachusetts.  —  Pierce  v.  Woodward,  6  Pick. 
(Mass.)  206;  Willis  v.  Hulbert,  117  Mass.  151; 
GrafTam  v.  Pierce.  143  Mass.  386. 

Missouri. — Sanders  Pressed  Brick  Co.  v. 
Columbia  Real  Estate,  etc.,  Co.,  86  Mo.  App. 
169. 

New  Jersey.  —  Naumberg  v.  Young,  44  N.  J. 
L.  33i- 

New  York.  —  Chapin  v.  Dobson,  78  N.  Y. 
74,  34  Am.  Rep.  512. 

Washington.  —  Gordon  v.  Parke,  etc.,  Ma- 
chinery Co.,  10  Wash.  21. 

4.  How  Completeness  Determined  —  England. 

—  Clifton  v.  Walmesley,  5  T.  R.  564. 
United  Stales. — Sheffield   v.  Page,  Sprague 

(U.  S.)28s;  Church  v.  Proctor,  33  U.  S.  App. 
1;  Gilbert  v.  Moline  Plough  Co.,  119  U.  S. 
491;  Seitz  v.  Brewers'  Refrigerating  Mach. 
Co.,  141  U.  S.  510;  O'Hara  v.  Hall,  4  Dall.  (U. 
S.  340. 

Alabama.  —  Drennen  v.  Satterfield,  rig 
Ala.  84. 

Colorado.  —  Hardwick  v.  McClurg,  (Colo. 
App.  1901)  65  Par.  Rep.  405. 

Connecticut.  —  Caulfield  v.  Hermann,  64 
Conn.  325. 

Georgia.  —  Forsyth  Mfg.  Co.  v.  Castlen,  112 
Ga.  an. 

Illinois.  —  Gautzert  v.  Hoge,  73  111.  30; 
Rector  v.  Hartford  Deposit  Co.,  190  111.  380. 


Indiana.  —  Carr  v.  Hays,  no  Ind.  414;  Ice 
v.  Ball,  102  Ind.  42;  Brown  v.  Russell,  105 
Ind.  46;  Singer  Mfg.  Co.  v.  Forsyth,  108  Ind. 
334;  Leak  v.  Thorn,  13  Ind.  App.  335. 

Iowa.  —  McEnery  v.  McEnery,  no  Iowa 
718. 

Maine.  —  Gilman  v.  Veazie,  24  Me.  202. 

Maryland. — Warren  Glass- Works  Co.  v. 
Keystone  Coal  Co.,  65  Md.  547. 

Massachusetts.  —  Doyle  v.  Dixon,  12  Allen 
(Mass.)  576. 

Michigan.  ■ —  National  Cash  Register  Co.  v. 
Blumenthal,  85  Mich.  469;  Dye  v.  Thompson, 
126  Mich.  597. 

Minnesota.  —  Wheaton  Roller-Mill  Co.  v. 
John  T.  Noye  Mfg.  Co.,  66  Minn.  156;  Thomp- 
son v.  Libby,  34  Minn.  374. 

Missouri.  — James  v.  Clough,  25  Mo.  App. 
147;  Davis  v.  Scovern,  130  Mo.  303;  Pearson 
v.  Carson,  69  Mo.  550;  Turner  v.  St.  Louis, 
etc.,  R.  Co.,  20  Mo.  App.  632. 

New  Hampshire.  —  George  v.  Harris,  4  N. 
H.  533,  17  Am.  Dec.  446. 

New  Jersey.  —  Naumberg  v.  Young,  44  N. 
J.  L.  331,  43  Am.  Rep.  380. 

New  Mexico.  —  Miller  v.  Preston,  4  N.  Mex. 
314- 

New  York.  —  Eighmie  v.  Taylor,  98  N.  Y. 
294;  Filkins  v.  Whyland,  24  N.  Y.  338;  Chapin 
v.  Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512; 
Engelhorn  v.  Reitlinger,  122  N.  Y.  76;  Thomas 
v.  Scutt,  127  N.  Y.  138;  Marsh  v.  McNair,  99 
N.  Y.  174;  Renard  v.  Sampson,  12  N.  Y.  561; 
Snowden  v.  Guion,  101  N.  Y.  458;  Long  v. 
Millerton  Iron  Co.,  101  N.  Y.  638;  Gordon  v. 
Niemann,  118  N.  Y.  152;  Case  v.  Phoenix 
Bridge  Co.,  134  N.  Y.  78;  Hand  v.  Miller,  58 
N.  Y.  App.  Div.  126;  Hurst  v.  Cresson,  etc., 
Coal,  etc.,  Co.,  86  Hun  (N.  Y.)  189;  Holcombe 
v.  Munson,  103  N.  Y.  682;  House  v.  Walch, 
144  N.  Y.  421;  Fuller  v.  Schrenk,  58  N.  Y. 
App.  Div.  222. 

North  Carotin  1.  -  Ward  v.  Ledbetter,  1  Dev. 
&  B.  Eq.  (21  N.  Car.)  496;  Marshall  Foundry 
Co.  v.  Killion,  99  N.  Car.  501,  6  Am.  St.  Rep. 
539;  Meekins  v.  Newberry,  101  N.  Car.  17. 
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Exceptions  to  General  Rule. 


PAROL  El'IDENCE.     Part  of  Transaction  in  Writing 


When  the  Writing  Does  Not  Purport  to  Disclose  the  Complete  Contract,  or  if,  when  read 

in  the  light  of  the  attendant  facts  and  circumstances,  it  is  apparent  that  it 
does  not  contain  all  the  stipulations  of  the  parties  on  the  subject,  the  rule 
does  not  apply;  for  when  it  thus  appears  that  a  part  only  of  a  complete  oral 
contract,  not  within  the  statute  of  frauds,  has  been  reduced  to  writing,  parol 
evidence  is  always  admissible  to  show  what  the  rest  of  the  agreement  was, 
otherwise  the  contract  could  not  be  brought  before  the  court.1 


Pennsylvania.  —  Dickson  v.  Hartman  Mfg. 
Co.,  179  Pa.  St.  343. 

South  Dakota. — Strunk  v.  Smith,  8  S.  Dak. 
407;  Roberts  v.  Minneapolis  Threshing  Mach. 
Co.,  8  S.  Dak.  579.  59  Am.  St.  Rep.  777. 

Texas  — Cooper  v.  McCrimmin,  33  Tex.  383, 
7  Am.  Rep  268;  Belcher  v.  Mulhall,  57  Tex. 
17;  Kahn  v.  Kahn,  94  Tex.  114;  Texas,  etc., 
Coal  Co.  v.  Lawson,  10  Tex.  Civ.  App.  491. 

Vermont.  —  M.  E.  Church  v.  Town,  49  Vt.  29. 

Virginia.  —  Slaughter  v.  Smither,  97  Va.  202. 

Washington.  —  Gordon  v.  Parke,  etc..  Ma- 
chinery Co.,  10  Wash.  21. 

West  Virginia.  —  Howell  v.  Behler,  41  W. 
Va.  610. 

Wisconsin.  —  Hubbard  v.  Marshall,  50  Wis. 
32b;  Richardson  u.  Johnsen,  41  Wis.  100,  22 
Am.  Rep.  712;  Knox  v.  Clifford,  38  Wis.  651, 
20  Am.  Rep.  28;  Charles  v.  Denis,  42  Wis.  56, 
24  Am.  Rep.  383;  Eaton  v.  McMahon,  42  Wis. 
484;  Lowber  v.  Connit,  36  Wis.  176;  Yenner 
t>.  Hammond,  36  Wis.  277;  Crawford  v.  Earl, 
38  Wis.  312;  Cooper  v.  Cleghorn,  50  Wis.  113; 
Hei  v.  Heller,  53  Wis.  415;  Caldwell  v.  Perkins, 
93  Wis.  89;  Cliver  v.  Heil,  95  Wis.  364;  Braun 
v.  Wisconsin  Rendering  Co.,  92  Wis.  245; 
Powers  v.  Spaulding,  96  Wis.  487. 

In  Determining  Its  Completeness,  the  writing  is 
to  be  constt ued,  as  in  any  other  case,  accord- 
ing to  its  subject-matter  and  the  circumstances 
under  which  and  the  purposes  for  which  it 
was  executed;  for  such  evidence  is  always  ad- 
missible to  put  the  court  in  the  position  of  the 
parlies.  Wheaton  Roller-Mill  Co.  v.  John  T. 
Noye  Mfg.  Co.,  66  Minn.  160. 

1.  When  Contract  Incomplete  —  England. — 
Harris  v.  Rickett,  4  H.  &  N.  1;  Loibel  v. 
Strampfer,  16  L.  T.  N.  S.  720;  Lockett  v. 
Nicklin,  2  Exch.  93. 

United  States.  —  The  Poconoket.  28  U.  S. 
App.  600;  Harman  v.  Harman,  34  U.  S.  App. 
316;  The  Alida,  Abb.  Adm.  173;  Sheffield  v. 
Page,  1  Sprague  (U.  S.)  285;  M'Culloch  v. 
Girard,  4  Wash.  (U.  S.)  289;  Lafitte  v.  Shaw- 
cross.  12  Fed.  Rep.  519;  Halsey  v.  Hurd,  6 
McLean  (U.  S.)  102. 

Alabama.  —  West  v.  Kelly,  19  Ala.  354,  54 
Am.  Dec.  192;  Whalley  v.  Reese,  (Ala.  1900) 
29  So.  Rep.  606;  Murphy  v.  Farley,  124  Ala. 
279;  Huckabe  v.  Shepherd,  75  Ala.  342;  Powell 
v.  Thompson,  80  Ala.  51;  Brown  v.  Isbell,  11 
Ala.  1009;  Ellis  v.  Burden,  1  Ala.  458;  Vande- 
grift  v.  Abbott,  75  Ala.  487;  Barlow  v.  Flem- 
ming,  6  Ala.  146;  Sayre  v.  Wilson,  86  Ala.  151. 

Arkansas.  —  Bloch  Queenvvare  Co.  v.  Metz- 
gcr,  (Ark.  1901)  65  S.  W.  Rep.  929. 

California. — Sivers  v.  Sivers,  97  Cal.  518; 
Donahue  v.  Cromarlie,  21  Cal.  80;  Savings 
Bank  v.  Asbury,  117  Cal.  103. 

Colorado.  —  Dc  St.  Aubin  v.  Field,  27  Colo. 
414;  Brewer  v.  McCain,  21  Colo.  382;  Mo n lei i us 
v.  Atherton,  6  Colo.  224;  Employers'  Liability 
Assur.  Co.  v.  Morris,  14  Colo.  App.  354. 


Connecticut.  —  Haussman  v.  Burnham,  59 
Conn.  135;  Crocker  v.  Higgins,  7  Conn.  342; 
Galpin  v.  Atwater,  29  Conn.  99;  Purcell  v. 
Burns,  39  Conn.  429. 

District  of  Columbia.  —  Evans  v.  Schoon- 
maker,  2  App.  Cas  (D.  C.)  62. 

Florida.  —  Meinhardt  v.  Mode,  22  Fla.  290; 
Chamberlain  v.  Lesley,  39  Fla.  452. 

Georgia.  ■ —  Barclay  v.  Hopkins,  59  Ga.  562; 
Cooper  v.  Berry,  21  Ga.  526.  68  Am.  Dec.  468; 
Claflin  v.  Duncan,  74  Ga.  348;  Hendrix  v. 
Academy  of  Music,  73  Ga.  437;  Allan  v.  Corn- 
stock,  17  Ga.  554;  Maynard  v.  Render,  95  Ga. 
652;  Georgia  R.,  etc.,  Co.  v.  Reid,  gi  Ga.  377. 

Illinois.  —  Fowler  v.  Redican,  52  111.  405; 
Kirkham  v.  Boston,  67  111.  599;  Birks  v.  Gillett, 
13  111.  App.  369;  Millers'  Nat.  Ins.  Co.  v.  Kin- 
neard,  35  III.  App.  105;  Donlin  v.  Daegling, 
80  111.  608;  Tobin  v.  Collier.  39  111.  App.  478; 
McCormick  Haivesting  Mach.  Co.  v.  Snell,  23 
HI.  App.  79;  Piatt  v.  vEtna  Ins.  Co.,  153  111. 
121;  Union  Nat.  Bank  v.  Louisville,  etc.,  R. 
Co.,  145  111.  208;  Covel  v.  Benjamin,  35  III. 
App.  297;  Ebertz'.  Arends,  190  111.  221;  Ludeke 
v.  Sutherland,  87  III.  481,  29  Am.  Rep.  66; 
Mann  v.  Smyser,  76  III.  365;  Bross  v.  Cairo, 
etc.,  R.  Co.,  9  111.  App.  363;  St.  Clair  County 
Benev.  Soc.  v.  Fietsam,  97  111.  474. 

Indiana.  —  Kieth  v.  Kerr,  17  Ind.  284;  Bur- 
ton v.  Morrow,  133  Ind.  221. 

Iowa.  —  Fawkner  v.  Smith  Wall  Paper  Co., 
88  Iowa  169,  45  Am.  St.  Rep.  230;  Taylor  v. 
Galland,  3  Greene  (Iowa)  16;  McCormick 
Harvesting-Mach.  Co.  v.  Richardson,  89  Iowa 
525;  Davis  v.  Cochran,  71  Iowa  369;  Haver  v. 
Tenney,  36  Iowa  80;  Pinney  v.  Thompson,  3 
Iowa  74;  Meader      Allen,  110  Iowa  588. 

Kansas.  —  McGrath  v.  Crouse,  6  Kan.  App. 
507;  Peters  v.  McVey,  59  Kan.  775,  52  Pac. 
Rep.  896;  St.  Louis,  etc.,  R.  Co.  v.  Maddox,  18 
Kan.  546;  Polk  v.  Anderson,  16  Kan.  243; 
Erie  Cattle  Co.  v.  Guthrie,  56  Kan.  754. 

Kentucky.  —  McKegney  v.  Widekind,  6  Bush 
(Ky.)  107;  Baugh  v.  Ramsey.  4  T.  B.  Mon. 
(Ky.)  155;  Honaker  r.  Buckley,  6  Kv.  L.  Rep. 
362;  Pyne  v.  Edwards,  7  Ky.  L.  Rep.  367; 
Hlackerby  v.  Continental  Ins.  Co.,  83  Ky.  574; 
Henig  v.  Burnett,  13  Ky.  L.  Rep.  969;  Wood 
v.  Lee,  5  T.  B.  Mon.  (Ky.)  50;  Brown  v. 
Rowland,  Sneed  (Ky.)  293. 

Louisiana.  —  Rivers  v.  Oak  Lawn  Sugar  Co., 
52  La.  Ann.  762;  Thomson  v.  Brothers,  5  La. 
277;  Polo  v.  Natili,  14  La.  260;  Bass  v.  Balph, 
5  La.  Ann.  235. 

Maine.  —  Gould  v.  Boston  Excelsior  Co.,  91 
Me.  220;  Bonney  v.  Morrill,  57  Me.  368;  Neal 
v.  Flint,  88  Me.  72. 

Maryland.  —  Creamer  v.  Stephenson,  15  Md. 
211:  McCreary  v.  McCrcary,  5  Gill  &  J,  (Md.) 
147;  Hawlcy  Down  Draft  Furnace  Co.  v. 
Hooper,  90  Md.  yy;  Hall  v.  Maccubbin,  6 
Gill  &  J.  (Md.)  107;  Paul  v.  Owings,  32  Md. 
402. 
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Exception!  to  General  Rule. 


/  '.  /  Rt  >L  E  I  'J PENCE.     Part  of  Transaction  in  Writing. 


Entire  Contract  Must  Bo  Proved.  —  The  rule  is  simply  that  the  entire  contract, 
whether  it  be  all  in  writing,  in  one  paper  or  in  several  papers,  or  partly  in 
writing  and  partly  by  parol,  should  be  proved,  and  this  is  not  at  all  incon- 
sistent with  the  parol-evidence  rule.1 


AfassaeAusetts.  —  Dcshon  v.  Merchants'  Ins. 
Co.,  11  Mi  l.  (Mass.)  109;  Ryder  v.  Faxon,  171 
Mass.  206,  68  Am.  St.  Rep.  417;  Robertson  v. 
Rowell,  158  Mass.  94,  35  Am.  St.  Rep.  466. 

Michigan. — Crowley  v.  Langdon,  (Mich. 
1901)  80  N.  W.  Rep.  391;  Huhl  v.  Mechanics' 
Rank,  123  Mich.  591;  John  Hutchison  Mfg. 
Co.  v.  l'inch,  107  Mich.  12;  Liggett  Spring, 
etc.,  Co.  v.  Michigan  Buggy  Co.,  106  Mich. 
445;  Patek  v.  Waples,  114  Mich.  669;  Peabody 
v.  Bement,  79  Mich.  47;  Gillett  v.  Bowman,  43 
Mich.  477. 

Minnesota.  —  Alexander  v.  Thompson,  42 
Minn.  49S;  Hand  v.  Ryan  Drug  Co.,  63  Minn. 
539;  Vaughan  v.  McCarthy,  63  Minn.  221; 
Potter  v.  Easton,  82  Minn.  247;  Boynton 
Furnace  Co.  v.  Clark,  42  Minn.  337;  Gammon 
v.  Ganfield,  42  Minn.  369;  Domestic  Sewing- 
Mach.  Co.  v.  Anderson,  23  Minn.  57;  Beyer- 
stedt  v.  Winona  Mill  Co.,  49  Minn.  8;  Phcenix 
Pub.  Co.  v.  Riverside  Clothing  Co.,  54  Minn. 
206;  Aultman  v.  Clifford,  55  Minn.  159,  43  Am. 
St.  Rep.  478;  Keough  v.  McNitt,  6  Minn.  513. 

Mississippi.  —  Ham  v.  Cerniglia,  73  Miss. 
290:  Clark  v.  Perry,  4  How.  (Miss.)  285. 

Missouri.  —  Boggs  v.  Pacific  Steam  Laundry 
Co.,  86  Mo.  App.  616;  Greening  v.  Steele,  122 
Mo.  287;  Brown  v.  Bowen.goMo.  189;  Rollins 
v.  Claybrook,  22  Mo.  405;  Moss  v.  Green,  41 
Mo.  389;  Black  River  Lumber  Co.  v.  Warner, 
93  Mo.  384;  Ellis  v.  Bray,  79  Mo.  227;  Davis 
v.  Scovern,  130  Mo.  303;  Quick  v.  Glass,  128 
Mo.  320;  Gardner  v.  Mathews,  81  Mo.  627; 
State  v.  Cunningham,  154  Mo.  161;  Lash  v. 
Parlin,  78  Mo.  391;  O'Neil  v.  Grain,  67  Mo. 
250;  Liebke  v.  Methudy,  14  Mo.  App.  65;  Life 
Assoc.  of  America  v.  Cravens,  60  Mo.  388; 
Broughton  v.  Null,  56  Mo.  App.  231. 

Nebraska.  —  Modern  Woodmen  Acc.  Assoc. 
v.  Kline,  50  Neb.  345;  Goodrich  v.  McClary, 
3  Neb.  123;  Peaks  v.  Lord,  42  Neb.  15. 

New  Hampshire.  —  Webster  v.  Hodgkins,  25 
N.  H.  128. 

New  Jersey.  —  Bruce  v.  Pearsall,  59  N.  J.  L. 
62;  Crane  v.  Elizabeth  Library  Assoc.,  29  N. 
J.  L.  302;  Naumberg  v.  Young,  44  N.  J.  L.  331, 
43  Am.  Rep.  380;  Sandford  v.  Newark,  etc., 
R.  Co.,  37  N.  J.  L.  1;  Fred  v.  Fred,  (N.  J.  1901) 
50  Atl.  Rep.  776. 

New  York.  —  Bookstaver  v.  Jayne,  60  N.  Y. 
150;  Eighmie  v.  Taylor,  98  N.  Y.  288;  Engel- 
horn  v.  Reitlinger,  122  N.  Y.  81;  Thomas  v. 
Scutt,  127  N.  Y.  138;  Chapin  v.  Dobson,  78  N. 
Y.  74,  34  Am.  Rep.  512;  Van  Brunt  v.  Day,  81 
N.  Y.  25T;  Juilliard  v.  Chaffee,  92  N.  Y.  529; 
Brigg  v.  Hilton,  99  N.  Y.  526,  52  Am.  Rep. 
63;  Ferguson  v.  Baker,  116  N.  Y.  257;  Rout- 
ledge  v.  Worthington  Co.,  119  N.  Y.  593;  Pond 
v.  Harwood,  139  N.  Y.  126;  Beagle  v.  Harby, 
73  Hun  (N.  Y.)  313;  Lynch  v.  Hunneke,  61  N. 
Y.  Super.  Ct.  235;  Brantingham  v.  Huff,  43 
N.  Y.  App.  Div.  414;  Smith  v.  Hiklenbrand, 
(C.  PI.  Gen.  T.)  15  Misc.  (N.  Y.)  129;  Emmett 
v.  Penoyer,  151  N.  Y.  564;  Sale  v.  Darragh,  2 
Hilt.  (N.  Y.)  184;  Potter  v.  Hopkins,  2*,  Wend. 
(N.  Y.)  417;  Unger  v.  Jacobs,  7  Hun  (N.  Y.) 
220;  Thurber  v.  Hughes,  47  N.  Y.  Super.  Ct. 


159;  Bien  v.  Parsons,  (N.  Y.  City  Ct.  Gen.  T.) 
15  Misc.  (N.  Y.)  457;  Streppone  v.  Lennon,  143 
N.  Y.  626. 

North  Carolina. —  Manning  v.  Jones,  Busb. 
L.  (44  N.  Car.)  368;  Kerchner  v.  McRae,  80 
N.  Car.  2191  Daughtry  v.  Boothe,  4  Jones  L. 
(49  N.  Car.)  87;  Twidy  v.  Saunderson,  9  Ired. 
L.  (31  N.  Car.)  5;  Woodfin  v.  Siuder,  Phil.  L. 
(61  N.  Car.)  200;  Terry  v.  Danville,  etc.,  R. 
Co.,  91  N.  Car.  236;  Willis  v.  White,  73  N. 
Car.  484;  Sherrill  v.  Hagan,  92  N.  Car.  345; 
Braswell  v.  Pope,  82  N.  Car.  57;  Cumming  v. 
Barber,  99  N.  Car.  332;  Merchants,  etc.,  Nat. 
Bank  v.  McElwee,  104  N.  Car.  305;  Nissen  v. 
Genesee  Gold  Min.  Co.,  104  N.  Car.  309;  Tay- 
lor v.  Hunt,  118  N.  Car.  171;  Doubleday  v. 
Asheville  Ice,  etc.,  Co.,  122  N.  Car.  675; 
Perry  v.  Hill,  68  N.  Car.  417;  Nickelson  v. 
Reves,  94  N.  Car.  559;  Meekins  v.  Newberry, 
101  N.  Car.  18. 

Oregon.  —  Hannah  v.  Shirley,  7  Oregon  115. 

Pennsylvania.  —  Schwab  v.  Ginkinger,  181 
Pa.  St.  8;  Anderson  v.  National  Surety  Co., 
196  Pa.  St.  288;  Miller  v.  Fichihorn,  31  Pa.  St. 
252;  Jordan  v.  Minster,  3  Pa.  L.  J.  Rep.  457,  5 
Pa.  L.  J.  542;  Hyndman  v.  Hogsett,  in  Pa. 
St.  643;  Monocacy  Bridge  Co.  v.  American 
Iron  Bridge  Mfg.  Co.,  83  Pa.  St.  517;  Jackson 
7'.  Litch,  62  Pa.  St.  451;  Heysham  ?>.  Dettre,  89 
Pa.  St.  506;  Morrison  v.  Davis,  20  Pa.  St.  171, 
57  Am.  Dec.  695. 

South  Carolina.  —  Kapham  v.  Ryan,  16  S. 
Car.  360;  Bulwinkle  v.  Cramer,  27  S.  Car.  380; 
Holly      Blackman,  32  S.  Car.  584. 

South  Dakota.  —  National  Cash  Register  Co. 
v.  Pfister,  5  S.  Dak.  143. 

Tennessee.  —  Hines  v.  Willcox,  96  Tenn.  328; 
Cobb  v.  Wallace,  5  Coldw.  (Tenn.)  539,  98  Am. 
Dec.  435;  Fort  v.  Orndorff,  7  Heisk.  (Tenn.) 
167;  Hawkins  v.  Lee,  8  Lea  (Tenn.)  42;  Smith 
v.  O'Donnell,  8  Lea  (Tenn.)  468. 

Texas.  —  Hammond  v.  Martin,  15  Tex. 
Civ.  App.  570;  Nowlin  v.  Frichott,  11  Tex.  Civ. 
App.  442;  Ehrenberg  v.  Baker,  (T'  x.  Civ.  App. 
1899)  54  S.  W.  Rep.  435;  Meade  v.  Rutledge, 
11  Tex.  44;  Thomas  v.  Hammond,  47  Tex.  42. 

Vermo7it. — Burditt  v.  Howe,  69  Vt.  563; 
Winn  v.  Chamberlin,  32  Vt.  320;  Reynolds  v. 
Hassam,  56  Vt.  449;  Houghton  v.  Carpenter, 
40  Vt.  588. 

West  Virginia. — Johnson  v.  Burns,  39  W. 
Va.  658. 

Wisconsin.  —  Ballston  Spa  Bank  v.  Marine 
Bank,  16  Wis.  120;  Jones  v.  Keyes,  16  Wis. 
562;  Hahn  v.  Doolittle,  18  Wis.  196,  86  Am. 
Dec.  757;  Braun  v.  Wisconsin  Rendering  Co., 
92  Wis.  245;  Collete  v.  Weed,  68  Wis.  428. 

1.  Entire  Contract.  —  Meinhardt  v.  Mode,  22 
Fla.  291;  Horn  v.  Hanser,  56  Minn.  45;  Brenck 
7'.  Eastern  Mfg.  Co.,  (Tex.  Civ.  App.  1901)  61 
S.  W.  Rep.  329. 

A  writing  signed  by  one  only  of  the  parties 
to  an  agreement,  and  purporting  to  contain 
his  obligation  only,  and  not  undertaking  to 
bind  the  other  party,  is  merely  an  admission 
of  the  engagement  of  the  party  signing  it,  and 
does  not  preclude  him  from  showing  by  parol 
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Matters  in  Parol  Must  Not  Be  Inconsistent  with  Matters  in  Writing.  —  But  even  in  that 

case,  the  parts  of  the  agreement  to  be  proved  by  parol  must  not  be  inconsist- 
ent with  or  repugnant  to  the  intention  of  the  parties  as  shown  by  the  written 
instrument,  for  where  a  contract  rests  partly  in  parol,  that  part  which  is  in 
writing  is  not  to  be  contradicted.1 

Illustrations  of  Instruments  Explained  by  Parol.  —  The  rule  that  the  written  agree- 
ment is  conclusively  presumed  to  contain  the  whole  contract,  and  that  it  can- 
not be  shown  by  parol  that  other  things  were  agreed  on  at  the  same  time,  is 
not  applicable  to  instruments  which,  from  their  very  nature,  do  not  purport 
to  state  the  entire  agreement  in  respect  to  the  subject-  matter,  but  are  adapted 
merely  to  transfer  title,  in  execution  of  an  agreement  which  they  do  not  pro- 
fess to  show.2  Of  this  class  of  instruments  are  assignments  of  choses  in 
action,3  bills  of  sale,"*  leases,5  mortgages,6  deeds  of  conveyance,7  indorse- 


what  vvas  the  undertaking  on  the  part  of  the 
other  party.  Curtis  v.  Soltau,  16  Daly  (M.  Y.) 
490;  Tocci  v.  Arata,  16  Daly  (N.  Y.)  494;  Wise 
v.  Rosenblatt,  16  Daly  (N.  Y.)4g6;  Routledge 
v.  VVorthington  Co.,  119  N.  Y.  592;  Smith  v. 
Hildenbrand,  (C.  PI.  Gen.  T.)  15  Misc.  (N.  Y.) 
129;  Seguine  v.  Spieth,  (C.  PI.  Gen  T.)  14 
Misc.  (N.  Y.)  349;  U  lger  v.  Jacobs,  7  Hun  (N. 
Y.)  220;  Smith  v.  Coleman.  77  Wis.  343. 

1.  Parol  Pai-ts  of  Agreement  Must  Consist  with 
Writing  —  Alabama.  —  West  v.  Kelly,  19  Ala. 
354,  54  Am.  Dec.  192;  Whatley  v.  Reese,  (Ala. 
1900)  29  So.  Rep.  606. 

Florida.  —  Chamberlain  v.  Lesley,  39  Fla. 
452. 

Indiana.  —  Low  v.  Studabaker,  no  Ind.  57. 

Iowa.  —  McClelland  v.  James,  33  Iowa  577; 
Thompson  v.  Stewart,  60  Iowa  223;  Clement 
v.  Houck,  (Iowa  1901)  85  N.  W.  Rep.  765. 

Massachusetts.  —  Radigan  v.  Johnson,  174 
Mass.  68. 

Michigan. — John  Hutchison  Mfg.  Co.  v. 
Pinch,  107  Mich.  12. 

Minnesota.  —  Horn  v.  Hansen,  56  Minn.  46; 
Domestic  Sewing-Mach.  Co.  v.  Anderson,  23 
Minn.  57. 

Missouri.  —  Houser  v.  Andersch,  6r  Mo. 
App.  15;  Gardner      Mathews,  81  Mo.  627. 

New  York.  —  Chapin  v.  Dobson,  78  N.  Y. 
74,  34  Am.  Rep.  512;  Thomas  v.  Scutt,  127  N. 
Y.  138;  Weeks  v.  Binns,  85  Hun  (N.  Y.)  70. 

North  Carolina.  —  Taylor  v.  Hunt,  118  N. 
Car.  168;  Moffitt  v.  Maness,  102  N.  Car.  462. 

North  Dakota.  —  Langdon  First  Nat.  Hank 
v.  Prior,  (N.  Dak.  1901)  86  N.  W.  Rep.  362. 

Pennsylvania.  —  Baltimore,  etc.,  Steamboat 
Co.  v.  Brown,  54  Pa.  St.  77. 

2.  De  St.  Aubin  v.  Field,  27  Colo.  414; 
Alvord  v.  Smith,  5  Pick.  (Mass.)  232;  Hahn  v. 
Doolittle,  18  Wis.  198,  86  Am.  Dec.  757. 

3.  Assignments  of  Choses  in  Action  —  Cali- 
fornia. —  Owen  v.  Meade,  104  Cal.  179. 

Michigan.  —  Richards  v.  Fuller,  37  Mich.  161. 

New  York.  —  Playa  De  Oro  Min.  Co.  v. 
Gage,  60  N  Y.  App.  Div.  1;  Akbcrg  v.  John 
Kress  Brewing  Co.,  65  Hun  (N.  Y.)  182. 

Pennsylvania.  —  Bollinger  v.  Eckert.  16  S. 
&  R  (Pa.)  422. 

Texas.  —  Home  v.  Chatham,  64  Tex.  36. 

Wisconsin.  —  Hahn  ?/.  Doolittle,  18  Wis.  198, 
86  Am.  Dec.  757. 

4.  Bills  of  Sale  —  Colorado.  —  De  St.  Aubin  v. 
Field,  27  Colo.  414. 

Iowa.  —  Taylor  v.  Galland,  3  Greene 
(Iowa)  17. 


Kentucky.  —  Woodcock  v.  Farrell,  1  Met. 
(Ky)  437:  Miller  v.  Gaither,  3  Bush  (Ky.)  152. 

Mississippi.  —  Tutt  v.  M'Leod,  3  How. 
(Miss.)  223. 

New  Hampshire.  —  Hersom  v.  Henderson, 
21  N.  H.  224,  53  Am.  Dec.  185. 

New  York.  —  Wentworth  v.  Buhler,  3  E.  D. 
Smith  (N.  Y.)  305;  Filkins  Whyland,  24  N. 
Y.  338,  affirming  24  Barb.  (N.  Y.)  379;  Cassidy 
v.  Begoden,  38  N.  Y.  Super.  Ct.  180. 

Wisconsin.  —  Hahn  r.  Doolittle,  18  Wis.  196, 
86  Am.  Dec.  757;  Red  Wing  Mfg.  Co.  v.  Moe, 
62  Wis.  240. 

See  further  the  title  Bills  of  Sale,  vol.  4, 
PP-  572,  573- 

5.  Leases — Colorado.  — Equator  Min.,  etc., 
Co.  v .  Guanella,  18  Colo.  548. 

Kentucky.  —  Gray  v.  Oyler,  2  Bush  (Ky.)  256. 

Louisiana.  —  New  Orleans,  etc.,  R.  Co.  v. 
Darms,  39  La.  Ann.  766. 

Massachusetts.  —  Eastman  v.  Perkins,  in 
Mass.  30;  Graffam  v.  Pierce,  143  Mass.  386. 

Nebraska.  —  Woodworth  v.  Thompson,  44 
Neb.  311. 

New  York.  —  Keisselbrack  v.  Livingston,  4 
Johns.  Ch.  (N.  Y.)  144. 

Pennsylvania.  —  Bartley  v.  Phillips,  165  Pa. 
St.  325.' 

Vermont.  —  Gould  v.  Conant,  66  Vt.  644. 
See  also  the  title  Leases,  vol.  18,  pp.  618, 
619. 

6.  Mortgages — Alabama.  —  Smith  v.  Rice,  56 
Ala.  417. 

Illinois.  -  Kidder  v.  Vandcrsloot,  114  111.  133. 
Iowa.  —  Piatt  v.  Hedge,  8  Iowa  386. 
Maine.  —  Pierce  v.  Stevens,  30  Me.  184. 
Missouri,  —  Finks  v.  Hathaway,  64  Mo.  App. 
186. 

Pennsylvania.  —  Tonkin  v.  Baum,  114  Pa. 
St.  414. 

Vermont.  —  Reynolds  v.  llassam,  56  Vt.  449. 
See  also  the  title  MORTGAGES,  vol.  20,  pp. 
928,  949  et  set/.,  956. 

7.  Deeds  —  Colorado.  —  Davis  v.  Hopkins,  18 
Colo.  153. 

Connecticut.  —  Collins  v.  Tillou,  26  Conn.  368, 
68  Am.  Dec.  398;  Parsons  v.  Camp,  n  Conn. 
525;  Hubbard  v.  Ensign,  46  Conn.  576. 

Georgia.  — Smith  v.  Odom,  63  Ga.  499. 

Illinois.  —  Ludeke  v.  Sutherland,  87  III.  481, 
29  Am.  Rep.  66;  Gardt  v.  Brown,  113  111.  475, 
55  Am.  Rep.  434;  Laflin  v.  Howe,  112  111. 
253- 

Indiana.  —  Bever  v.  Bever,  144  Ind.  157; 
Carver  v.  Louthain,  38  Ind.  530;  McDill  v. 


1093 


Volume  XXI. 


Exceptions  to  General  Rule.  PAROL  EVIDENCE.         Collateral  Parol  Agreements. 


merits  of  notes,1  and  other  similar  instruments  which  are  commonly  used  in 
execution  (if  complicated  and  extensive  agreements  which  they  do  not  show. 
But  it  the  execution  of  the  paper  in  evidence  was  a  complete  performance  of 
the  prior  agreement,  such  agreement  cannot  be  considered,  except,  perhaps, 
for  the  purpose  of  construing  the  written  instrument.2 

3.  Collateral  Parol  Agreements.  —  Again,  the  parties  to  a  written  agreement 
which  is  complete  in  itself  may  at  the  time  of  its  execution,  or  previously, 
have  entered  into  a  collateral  parol  agreement  concerning  some  matter  on 
which  the  written  instrument  is  silent,  and  the  rule  does  not  preclude  the 
proof  of  such  collateral  agreement,  provided  no  attempt  is  made  to  vary  or 
contradict  the  writing.3 


Gunn,  43  Ind.  315;  Pea  v.  Pea,  35  Ind.  387; 
Harvey  v.  Million,  67  Ind.  90;  Benner  v. 
Bragg,  6S  Ind.  338;  Martindale  v.  Parsons,  98 
Ind.  174. 

/Camas. — Surface  v.  Leffingwell,  6  Kan. 
App.  319. 

Kentucky.  —  Bourne  v  Bourne,  92  Ky.  211. 

Maine.  —  Hersey  v.  Verrill,  39  Me.  271; 
Farrar  v.  Smith,  64  Me.  74;  Tyler  v.  Carlton,  7 
Me.  175,  20  Am.  Dec.  357. 

Maryland.  —  Bryant      Wilson,  71  Md.  443. 

Massachusetts.  —  Spurr  v.  Andrew,  6  Allen 
(Mass.) 420;  Willis  v.  Ilulbert,  117  Mass.  151; 
Preble  v.  Baldwin,  6  Cush.  (Mass.)  549. 

Minnesota.  —  Bretto  v.  Levine,  50  Minn.  168; 
Jordan  v.  While,  20  Minn.  91. 

New  Hampshire.  —  Quimby  v.  Stebbins,  55 
N.  H.  420. 

New  Jersey.  —  Hopler  v.  Cutler,  (N.  J.  1896) 
34  Atl.  Rep.  746;  Long  v.  Hartwell,  34  N.  J. 
L.  116;  Rowle  v.  Flannelly,  30  N.  J.  Eq.  612. 

New  York.  —  Hanes  v.  Sackett,  56  N.  Y. 
App.  Div.  610;  Houghtaling  v.  Lewis,  10 
Johns.  (N.  Y.)  297;  Bull  v.  Willard,  9  Barb. 
(N.  Y.)64i;  Witbeck  v.  Waine,  16  N.  Y.  532; 
Disbrow  v.  Harris,  122  N.  Y.  362. 

North  Carolina.  —  Manning  v.  Jones,  Busb. 
L.  (44  N.  Car.)  368;  Johnson  v.  East  Carolina 
Land,  etc.,  Co,  116  N.  Car.  926;  Walton  v. 
Jordan,  65  N.  Car.  170. 

Pennsylvania.  —  West  Chester,  etc.,  R.  Co. 
v.  Broomall,  (Pa.  1886)  3  Atl.  Rep.  444;  Fred- 
erick v.  Campbell,  14  S.  &  R.  (Pa.)  293. 

Tennessee.  — Lewis  rt  Turnley,  97  Tenn.  197. 

Texas.  —  Graves*/.  Pflue^er,  (Tex,  Civ.  App. 
1901)  63  S.  W.  Rep.  651;  Hamilton  v.  Clark, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  515. 

Utah.  —  Leonard  v.  Woodruff,  (Utah  1901) 
65  Pac.  Rep.  199. 

Vermont. — Thayer  v.  Viles,  23  Vt.  494; 
Merrill  v.  Blodgett.  34  Vl.  480. 

Wisconsin.  —  Frey  v.  Vanderhoof,  15  Wis. 
397;  Green  v.  Batson,  71  Wis.  54,  5  Am.  St. 
Rep.  194:  Hahn  v.  Doolitile,  18  Wis.  196,  86 
Am.  Dec.  757;  Hubbard  v.  Marshall,  50  Wis. 
326;  Cuddy  v.  Foreman,  107  Wis.  519. 

The  purpose  for  which  an  ordinary  deed  is 
made  is  not  to  state  the  contract  between  the 
parties  in  regard  to  the  terms  of  the  purchase, 
but  simply  to  convey  the  title,  and  the  real 
contract  in  pursuance  of  which  the  deed  was 
given  may  be  shown  by  parol.  Post  v.  Gilbert, 
44  Conn.  9;  Collins  a.  Tillou,  26  Conn.  368,  68 
Am.  Dec.  398;  Hubbard  v.  Ensign,  46  Conn. 
585;  Haussman  v.  Burnham,  59  Conn.  135; 
Linsley  v.  Lovely,  26  Vt.  123. 

Although  parol  evidence  is  not  admissible  to 
change  the  legal  effeel  of  a  conveyance  of  land. 


it  may  be  admitled  to  show  the  whole  trans- 
action where  the  conveyance  is  only  a  part  of 
it.  Frey  v.  Vanderhoof,  15  Wis.  397;  Green 
v.  Batson,  71  Wis.  54,  5  Am,  St.  Rep.  194. 

A  conveyance  of  land  may  be  complete  for 
its  purpose,  which  is  to  declare  and  prove  the 
fact  of  conveyance;  yet  very  naturally  and 
commonly  it  is  but  a  part  of  the  execution  of 
a  prior  contract,  and  parol  evidence  is  admis- 
sible to  show  the  true  consideration  for  which 
it  was  given,  and  all  other  parts  of  the  trans- 
action, provided  the  fact  of  conveyance  be  not 
affected  by  it.  Ludeke  v.  Sutherland,  87  111. 
481,  29  Am.  Rep.  66;  Pierce  v.  Woodward,  6 
Pick.  (Mass.)  206;  Garr  v.  Dooley,  119  Mass. 
294;  McCormick  v.  Cheevers,  124  Mass.  262; 
Miller  v.  Fichthorn,  31  Pa.  St.  260;  Buzzell  v. 
Willard,  44  Vt.  44;  Green  v.  Batson,  71  Wis. 
54,  5  Am.  St.  Rep.  194. 

While  the  granlee  in  a  deed  will  not  be  per- 
mitted by  parol  evidence  to  contradict,  vary, 
or  enlarge  the  operative  words  of  the  contract 
so  as  to  defeat,  change,  or  modify  the  estate 
granted,  he  may  nevertheless  disprove  col- 
lateral facts  recited  in  the  instrument  which 
are  not  essential  to  its  validity  as  a  convey- 
ance of  the  estate  granted.  Ingersoll  v.  True- 
body,  40  Cal.  610;  Rhine  v.  Ellen,  36  Cal.  362; 
Ludeke  v.  Sutherland,  87  111.  481,  29  Am. 
Rep.  66. 

1.  Hahn  v.  Doolittle,  18  Wis.  198,  86  Am. 
Dec.  757.  And  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  484  et  seq. 

2.  When  Writing  Complete  Performance  of  Prior 
Agreement,  —  Leggol  t  v.  Barrett,  15  Ch.  D. 
306;  Pritchard  v.  Quinchant,  Ambl.  147;  Van 
Ness      Washington,  4  Pet.  (U.  S.)  284. 

3.  Collateral  Parol  Agreements  —  England.  — 
Morgan  v.  Griffith,  L.  R.  6  Exch.  70;  Erskine 
v.  Adeane,  L.  R.  8  Ch.  756;  Mann  v.  Nunn,  43 
L.  J.  C.  PI.  241;  Jeffery  v.  Walton,  1  Stark. 
267,  2  E.  C.  L.  108;  Angell  v.  Duke,  L.  R.  10 
Q.  B.  174;  Pearson  v.  Pearson,  27  Ch.  D.  149; 
Wykez/.  Rogers,  1  De  G.  M.  &  G.  408. 

United  States.  —  Lafitie  v.  Shavvcross,  12  Fed. 
Rep.  519:  Union  Stock  Yards,  etc.,  Co.  v. 
Western  Land,  etc.,  Co.,  18  U.  S.  App.  438; 
Gorrell  v.  Home  L.  Ins.  Co.,  24  U.  S.  App. 
188;  Union  Nat.  Bank  v.  German  Ins.  Co.,  34 
U.  S.  App.  397;  Chicago  Lumber  Co.  v.  Corn- 
stock,  34  U.  S.  App.  414;  Page  v.  Sheffield,  2 
Curt.  (U.  S.)  377. 

Alabama.  —  Murchie  v.  Cook,  r  Ala.  41. 

Arkansas.  —  Jenkins  v.  Shinn,  55  Ark.  347. 

California.  — Wolters  v.  King,  119  Cal.  172. 

Connecticut.  —  Post  v.  Gilbert,  44  Conn.  9; 
Parsons  v.  Camp,  n  Conn.  525. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Moran, 
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Any  Independent  Fact  or  Collateral  Parol  Agreement,  whether  contemporaneous  with 
or  preliminary  to  the  main  contract  in  writing,  may  be  proved,  provided  it 


187  111.  316;  Durham  v.  Lathrop,  95  111.  App. 
429. 

Indiana.  —  Prudential  Ins.  Co.  v.  Sullivan, 
(Ind.  App.  iqoi)  5q  N.  E.  Rep.  873;  Page  v. 
Lashley,  15  Ind.  152;  Robinius  v.  Lister,  30 
Ind.  142,  95  Am.  Dec.  674;  Springfield  Fertil- 
izer Co.  v.  Tompkins,  16  Ind.  App.  403;  Welz 
v.  Rhodius,  87  Ind.  1,  .14  Am.  Rep.  747. 

Iowa.  —  Mt.  Vernon  Stone  Co.  v.  Sheely, 
(Iowa  1901)  86  N.  W.  Rep.  301;  Gray  v.  Ander- 
son, 99  Iowa  342,  61  Am.  St.  Rep.  243;  Murdy 
v.  Skyles,  101  Iowa  549,  63  Am.  St.  Rep.  411; 
Zabel  v.  Nyenhuis,  83  Iowa  756;  Harvey  v. 
Henry,  108  Iowa  168;  Ewaldt  v.  Farlow,  62 
Iowa  212. 

Kansas.  —  Babcock  v,  Deford,  14  Kan.  408; 
McNamara  v.  Culver,  22  Kan.  661;  Do;lge  v. 
Oatis,  27  Kan.  762;  Polk  v.  Anderson,  16  Kan. 
243;  Hopper  v.  Calhoun,  52  Kan.  703,  39  Am. 
St.  Rep.  363;  Shepard  v.  Haas,  14  Kan.  443. 

Kentucky.  —  Duncan  v.  Sheehan,  13  Ky.  L. 
Rep.  780. 

Main,-.  —  Bonney  v.  Morrill,  57  Me.  368; 
Carter  v.  Shibles,  74  Me.  273;  Marshall  v. 
Baker,  19  Me.  402;  Nickersm  v.  Saunders,  36 
Me.  413;  Hersey  v.  Verrill,  39  Me.  271. 

Maryland.  —  Planters'  Mut.  Ins.  Co.  v.  De- 
ford.  38  Md.  382;  Walker  Schindel,  58  Md. 
360;  Allen  v.  Sowerby,  3,7  Md.  410;  Paul  v. 
Owings,  32  Md.  402;  Bladen  v.  Wells,  30  Md. 
583. 

Massachusetts.  —  Ryder  v.  Faxon,  171  Mass. 
206,  68  Am.  St.  Rep.  417;  Drake  v.  Allen, 
179  Mass.  197;  Graffam  v.  Pierce,  143  Mass. 
388;  Page  v.  Monks,  5  Gray  (Mass.)  492;  Ren- 
nell  v.  Kimball,  5  Allen  (Mass.)  365;  Garr  v. 
Doolcy,  rig  Mass.  294;  McCormick  v.  Chee- 
vers,  124  Mass.  262;  Durkin  v.  Cobleigh,  156 
Mass.  108,  32  Am.  St.  Rep.  436;  Rackemann 
v.  Riverbank  Imp.  Co  ,  167  Mass.  5;  Aver  v. 
Bell  Mfg.  Co.,  147  Mass.  46;  Preble  v.  Bald- 
win, 6  Cush.  (Mass.)  557;  Lapham  v.  Whip- 
ple, 8  Met.  (Mass.)  60,  41  Am.  Dec.  487;  Willis 
v.  Hulbert,  117  Mass.  151. 

Michigan.  —  Blackwood  v.  Brown,  34  Mich. 
4;  Dean  v.  Adams,  44  Mich.  117;  Seaman  v. 
O'Hara,  29  Mich.  66. 

Minnesota.  —  Lynch  v.  Curfman,  65  Minn. 
170;  Hand  v.  Ryan  Drug  Co.,  63  Minn.  539; 
Germania  Bank  v.  Osborne,  8r  Minn.  272. 

Missouri.  —  Greening  v.  Steele,  122  Mo.  287; 
Brown  v.  Bowen,  90  Mo.  190;  Finks  v.  Hatha- 
way, 64  Mo.  App.  186. 

Montana.  —  Bennett  v.  Tillmon,  18  Mont. 
28;  Bohn  Mfg.  Co.  v.  Harrison,  13  Mont.  293. 

Nebraska.  —  Collingwood  v.  Merchants' 
Bank,  15  Neb.  ri8. 

Nevada. — Travis  v.  Epstein,  1  Nev.  116. 

New  Jersey.  —  Naumberg  v.  Young,  44  N.  J. 
L.  335.  43  Am.  Rep.  380. 

New  York.  —  Engelhorn  v,  Reitlinger,  122 
N.  Y.  80;  Hut/ler  v.  Richier,  13  N.  Y.  App. 
Div.  592;  Weigley  v.  Kneeland,  18  N.  Y.  App. 
Div.  47;  Van  Brunt  v.  Day,  81  N.  Y.  251; 
Peet  v.  Kent,  (Supm.  Ct.  Gen.  T.)  5  N.  Y.  St. 
Rep.  134;  Vogel  7/.  Wcissmann,  (N.  Y.  City 
Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  256;  Lanphire  v. 
Slaughter,  (County  Ct.)  61  How".  Pr.  (N.  Y.)  36; 
Walcott  v.  Ronalds,  2  Robt.  (N.  Y.)  617;  Gib- 


bons v.  Bush  Co.,  (N.  Y.  1901)61  N.  E.  Rep. 
1129;  Stokes  v.  Polley,  164  N.  Y.  266. 

Ohio.  —  De  Haven  v.  Coup,  6  Am.  L.  Rec. 
593.  5  Ohio  Dec.  (Reprint)  562. 

Oregon. — Oregonian  R.  Co.  v.  Wright,  10 
Oregon  162. 

Pennsylvania.  —  Malone  v.  Dougherty,  79 
Pa.  St.  46;  Juniata  Bldg.,  etc..  Assoc.  v.  Het- 
zel,  103  Pa.  St.  508;  Cloud  v.  Markle,  186  Pa. 
St.  614;  Greenavvalt  v.  Kohne,  85  Pa.  St.  369. 

Tennessee.  —  Hines  v.  Willcox,  96  Tenn.  153, 
54  Am.  St.  Rep.  823;  Betts  v.  Demumbrune, 
Cooke  (Tenn.)48;  Leinau  v.  Smart,  11  Humph. 
(Tenn.)  308;  Cobb  v.  Wallace,  5  Coldw.  (Tenn.) 
539,  98  Am.  Dec.  435;  Lytle  v.  Bass,  7  Coldw. 
(Tenn.)  303;  Stewart  v.  Phoenix  Ins.  Co.,  9 
Lea  (Tenn.)  104;  Vanleer  v.  Fain,  6  Humph. 
(Tenn.)  104;  Hawkins  v.  Lee,  8  Lea  (Tenn.)  42; 
White  v.  Blakemore,  8  Lea  (Tenn.)  49:  Lyons 
v.  Stills,  97  Tenn.  514;  Cobb  v.  O'Neal,  2 
Sneed  (Tenn.)  438;  Ouigley  v.  Shedd,  104 
Tenn.  560;  Bissenger  v.  Guiieman,  6  Heisk. 
(Tenn.)  277. 

Texas.  —  Johnson  v.  Portwood,  89  Tex.  235; 
Green  v.  Gresham,  21  Tex.  Civ.  App.  601; 
Crutcher  v.  Schick,  10  Tex.  Civ.  App.  676. 

Utah.  —  Hall  v.  McNally,  (Utah  1901)  65 
Pac.  Rep.  724. 

Vermont.  —  Redfield  v.  Gleason,  61  Vt.  220, 
15  Am.  St.  Rep.  889;  Buzzell  v.  Willard,  44  Vt. 
44;  O'Hear  v.  De  Goesbriand,  33  Vt.  593,  80 
Am.  Dec.  653;  Green  v.  Randall,  51  Vt.  67; 
Reynolds  v.  Hassam,  56  Vt.  449. 

Virginia,  —  Brent  v.  Richards,  2  Gratt.  (Va.) 
542;  Tuley  v.  Barton,  79  Va.  387. 

Wisconsin.  —  Piano  Mfg.  Co.  v.  Frawley,  68 
Wis.  577;  Becker  v.  Knudson,  86  Wis.  14. 

As  to  Parol  Evidence  of  Covenants,  see  the  title 
Covenants,  vol.  8,  p.  199  et  seq. 

The  Scope  and  Meaning  of  the  Writing  May  Not 
Be  Changed  by  proof  of  even  an  independent 
and  collateral  agreement. 

England.  —  Abrey  v.  Crux,  L.  R.  5  C.  P.  37. 

United  Stales.  —  Union  Cent.  L.  Ins.  Co.  v. 
Phillips,  41  C.  C.  A.  263. 

California.  —  Jungerman  v.  Bovee,  19  Cal. 
355- 

Colorado.  —  Durkee  v.  Jones,  27  Colo.  159. 

Connecticut.  —  Mead  v.  Strouse,  41  Conn.  565; 
Adams  v.  Turner.  73  Conn.  38. 

District  of  Columbia.  —  Metzerott  v.  Ward, 
10  App.  Cas.  (D.  C.)  514. 

Georgia.  —  Forsyth  Mfg.  Co.  v.  Castlen,  112 
Ga.  199. 

Iowa. —  Kracke  v.  Homcyer,  91  Iowa  51. 

Kansas.  —  Robicson  v.  Royce,  (Kan.  1901)  66 
Pac.  Rep.  646. 

Kentucky.  —  Sutton  v.  Kentucky  Lumber 
Co..  (Ky.  189S)  44  S.  W.  Rep.  86. 

Maryland.  —  Merritt  v.  Peninsular  Constr. 
Co.,  91  Md.  453. 

Massachusetts.  —  Kclley  v.  Thompson,  175 
Mass.  427. 

Michigan,  —  Vanderkarr  v.  Thompson,  19 
Mich.  82;  Mouat  v.  Montague,  122  Mich.  334; 
Jennings  v.  Moore,  83  Mich.  231,  21  Am.  St. 
Rep.  601. 

Minnesota.  —  Rooney  v.  Koenig,  80  Minn. 
483;  Haycock  v.  Johnston,  8r  Minn.  49;  Young- 
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doe--  not  interfere  with  the  terms  of  the  written  contract,  though  it  may  relate 
to  the  same  subject-matter.1 

Whether  Collateral  Agreoment  Admissible — General  Test.  — 'Where  the  written  COn- 

tract  purports  on  its  face  to  be  a  memorial  of  the  transaction,  it  supersedes 
all  prior  negotiations  and  agreements,  and  oral  testimony  will  not  be  admitted 
ol  prior  or  contemporaneous  promises  on  a  subject  which  is  so  closely  con- 
nected  with  the  principal  matter  of  the  written  contract  that  it  is  part  and 
parcel  of  the  transaction  itself,  and  that  its  adjustment  must  be  considered 
as  having  entered  into  the  parties'  negotiations  so  as  to  form  an  element  of 
their  concluded  contract.* 

Illustrations.  -  Th.-  rules  just  explained  apply  to  parol  agreements  as  to  the 
manner  in  which  written  contracts  are  to  be  performed,  and  such  parol  agree- 
ment may  be  proved  provided  there  is  no  attempt  to  contradict  the  written 
instrument  in  that  regard.3  It  is  obvious,  however,  that  agreement  may  be  in 
some  M'nse  collateral  and  yet  fall  within  the  legal  operation  of  the  written 
instrument.  Thus  a  covenant  by  the  landlord  to  repair  is  in  itself  collateral 
to  the  demise  of  the  premises;  and  yet  a  prior  or  contemporaneous  promise 


berg  v.  Nelson,  51  Minn.  172,  38  Am.  St.  Rep. 

497.  . 

Missouri.  —  Minnesota  Thresher  Mfg.  Co. 
v.  Grant  City  Lumber,  etc.,  Co.,  81  Mo.  App. 
255;  Walker  v.  Enjrler,  30  Mo.  130. 

New  //ampshire.  —  Probate  Judge  v.  Adams, 
49  N.  H.  150. 

Weio  York.  —  Fuller  v.  Schrenk,  58  N.  Y. 
App.  Div.  222;  Hamilton  v.  Emerson,  (Supm. 
Ct.  App.  T.)  31  Misc.  (N.  Y.)  257;  Stowell  v. 
Greenwich  Ins.  Co.,  163  N.  Y.  298. 

Texas.  —  Wright  v.  Hays,  34  Tex.  259;  Earle 
v.  Marx,  80  Tex.  39. 

Vermont.  —  Daggett  v.  Johnson,  49  Vl.  345. 

Washington.  —  Pacific  Nat.  Bank  v.  San 
Francisco  Bridge  Co.,  23  Wash.  425. 

West  Virginia.  —  Martin  v.  Monongahela  R. 
Co.,  48  W.  Va.  542. 

The  Fact  of  the  Relation  between  the  Parties  to 
a  Contract  as  sureties  or  otherwise  is  collateral 
and  may  be  proved  by  parol.  See  the  title 
Accommodation  Paper,  vol.  1,  p.  343. 

1.  Collateral  Agreement  May  Refer  to  Same  Sub- 
ject-matter—  England.  —  Lindley  v.  Lacey.  17 
B.  C.  N.  S.  578,112  E.  C.  L.  578;  Rex  v.  Lain- 
don,  8  T.  R.  379. 

Arkansas.  —  Weaver  v.  Fletcher,  27  Ark.  510. 
California.  —  Savings  Bank  v.  Asbury,  117 
Cal.  96. 

Maryland.  —  Bisshor  v.  Forbes,  36  Md.  166; 
McCreary  v.  McCreary,  5  Gill  &  J.  (Md.)  147; 
Creamer  v.  Slephenson,  15  Md.  211;  Scott  v. 
Amoss,  73  Md.  80;  Scott  v.  Baltimore,  etc.,  R. 
Co.,  93  Md.  475. 

Massachusetts .  —  Badger  v.  Jones,  12  Pick. 
(Mass.)  371. 

Minnesota.  —  King  v.  Dahl,  82  Minn.  240. 

New  Hampshire. —  Herson  v.  Henderson,  21 
N.  H.  224,  53  Am.  Dec.  185. 

New  York.  —  Bien  v.  Parsons,  (N.  Y.  City 
Ct.  Gen.  T.)  15  Misc.  (N.  Y.)  457. 

Texas.  —  Preston  v.  Breedlove,  36  Tex.  96; 
Lea  v.  Union  Cent.  L.  Ins.  Co.,  17  Tex.  Civ. 
App.  451. 

Washington.  —  Johnston  v.  McCart,  24 
Wash.  19. 

2.  Matters  Within  Scope  of  Writing  —  United 
States.  —  Chicago  Lumber  Co.  v.  Comstock, 
34  U.  S.  App.  414;  Godkin  v.  Monahan,  53  U. 
S.  App.  604;  Seitz  v.  Brewers'  Refrigerating 


Mach.  Co.,  141  U.  S.  517;  Van  Winkle  v. 
Crowell,  146  U.  S.  42;  McAleer  v.  U.  S.,  150 
U.  S.  432. 

lorva.  —  McEnery  v.  McEnery,  110  Iowa  718. 
Massachusetts.  —  Norwood   v.  Lathrop,  178 
Mass.  208. 

New  Jersey.  —  Naumberg  v.  Young,  44  N.  J. 
L.  341,  43  Am.  Rep.  380;  McTague  v.  Finne- 
gan,  54  N.  J.  Eq.  460. 

Texas.  —  Leavell  v.  Seale,  (Tex.  Civ.  App. 
1898)  45  S.  W.  Rep.  171. 

"  It  is  a  task  to  reconcile  the  cases  and  get 
at  their  distinguishing  features,  for  the  ques- 
tion of  what  constitutes  a  collateral  undertak- 
ing is  necessarily  close,  and  requires  the 
greatest  care  in  enforcing  one  rule  that  another 
equally  important  to  the  administration  of 
justice  may  not  be  impaired."  Hall  v.  Bes- 
ton,  (Supm.  Ct.  Tr.  T.)  16  Misc.  (N.  Y.)  528. 
per  McAdam,  J. 

3.  Manner  of  Performance  —  District  of  Colum- 
bia. —  Linville  v.  Holden,  2  MacArthur  (D.  C.) 
329. 

Illinois.  —  Havana,  etc.,  R.  Co.  v.  Walsh, 
85  111.  58;  Razor  v.  Razor,  39  111.  App.  527. 

Kentucky.  —  Duncan  v.  Sheehan,  13  Ky.  L. 
Rep.  780. 

Nevada.  —  Foulks  v.  Rhodes,  12  Nev.  225. 
Nexv  Jersey.  —  Bruce  v.   Pearsall,  59  N.  J. 
L.  62. 

New  York.  —  Lyon  v.  Western  New  York, 
etc.,  R.  Co.,  88  Hun  (N.  Y.)  27;  Hildebrant  v. 
Crawford,  6  Lans.  (N.  Y.)  502,  affirmed  65  N. 
Y.  107. 

North  Carolina.  —  Quin  v.  Sexton,  125  N. 
Car.  447. 

Ohio.  —  Barrett  v.  Allen,  10  Ohio  426. 
Pennsylvania.  —  Hoeveler  v.  Mugele,  66  Pa. 
St.  348. 

South  Dakota.  —  Stebbins  v.  Lardner,  2  S. 
Dak.  127. 

Texas.  —  Hansen  v.  Yturria,  (Tex.  Civ.  App. 
1898)  48  S.  W.  Rep.  795. 

Agreement  as  to  Presenting  Check.  —  It  is  per- 
missible to  show  a  verbal  agreement  between 
the  payee  and  the  drawer  of  a  check  that  the 
former  will  not  present  it  to  the  bank  for  pay- 
ment until  a  time  agreed  upon.  Gray  v. 
Anderson,  99  Iowa  344,  61  Am.  St.  Rep.  243. 
See  also  the  title  Checks,  vol.  5,  p.  1048. 
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by  the  landlord  to  make  repairs  cannot  be  established  by  parol  evidence  where 
there  is  a  lease  in  writing  which  is  silent  on  the  subject.1  So,  too,  many 
illustrations  of  this  distinction  can  be  found  under  the  treatment  of  the  sub- 
ject of  warranties.2 

4.  Evidence  to  Show  Nonexistence  of  Contractual  Relation  —  a.  In  General. 

—  One  class  of  apparent  exceptions  to  the  general  rule  includes  those  cases  in 
which  parol  evidence  is  received  to  show  that  an  instrument  which  purports 
to  be  a  written  contract  is  in  fact  no  contract  at  all.  In  these  cases,  the 
extrinsic  evidence  is  not  received  to  vary  or  contradict  the  instrument,  but 
to  show  that  no  binding  obligation  ever  existed.3 

b.  Delivery  upon  Condition.  —  Though  the  rule  should  be  cautiously 
applied  and  confined  to  cases  clearly  within  its  reason,  it  is  nevertheless  well 
settled  that  parol  evidence  is  admissible  to  show  that  a  written  instrument 
which  in  form  is  a  complete  contract,  of  which  there  has  been  a  delivery,  was 
nevertheless  not  to  become  a  binding  contract  until  the  performance  of  some 
condition  precedent  resting  in  parol.4 

1.  Covenant  to  Repair  —  Connecticut.  —  Averill 
v.  Sawyer,  62  Conn.  560;  Gulliver  v.  Fowler, 
64  Conn.  556. 

Indiana.  —  Welshbillig    v.    Dienhart,  65 
Ind.  94. 

Iowa.  —  Lerch  v.  Sioux  City  Times  Co.,  91 
Iowa  750. 

Massachusetts.  —  Brigham    v.    Rogers,  17 
Mass.  571. 

Michigan,  —  Grashaw  v.  Wilson,  123  Mich. 
364-  . 

Minnesota.  —  McLean  v.  Ni'col,43  Minn.  169. 

Missouri.  —  Murdock  v.  Ganahl,  47  Mo.  135; 
Tracy  v.  Union  Iron  Works  Co.,  104  Mo.  193. 

New  Jersey.  —  Naumberg  v.  Young,  44  N.  J. 
L.  342,  43  Am.  Rep.  380. 

New  York.  —  New  York  v.  Price,  5  Sandf. 
(N.  Y.)  542;  Lynch  v.  Lauer,  (N.  Y.  City  Ct. 
Gen.  T.)  14  Misc.  (N.  Y.)252;  Fargis  v.  Walton, 
51  N.  Y.  Super.  Ct.  32;  Post  v.  Vetter,  2  E.  D. 
Smith  (N.  Y.)  248;  Cronin  v.  Epstein,  15  Daly 
(N.  Y.)  50;  Hall  v.  Beston,  26  N.  Y.  App.  Div. 
105,  affirmed  on  opinion  below  165  N.'  Y.  632. 

Ohio.  —  Howard  71.  Thomas,  12  Ohio  St.  201. 

Pennsylvania.  —  Eberle  v.  Girard  L.  Ins., 
etc.,  Co.,  (Pa.  1886)  4  Atl.  Rep.  808. 

Texas. — Johnson  v.  Witte,  (Tex.  Civ.  App. 
1895)  32  S.  W.  Rep.  426. 

See  also  the  title  Leases,  vol.  18,  p.  618. 

2.  S,ee  the  title  Warranty. 

3.  To  Show  Nonexistence  of  Contractual  Relation 

—  England.  — Clever  v.  Kirkman,  33  L.  T.  N. 
S.  672,  24  W.  R.  159. 

Alabama.  — Corbin  v.  Sistrunk,  19  Ala.  203. 

Colorado.  —  Denver  Brewing  Co.  v.  Barets, 
9  Colo.  App.  341. 

Connecticut.  —  Smith  v.  Ward,  2  Root  (Conn.) 
374,  1  Am.  Dec.  80. 

Illinois.  —  Robinson  v.  Nessel,  86  111.  App. 
212. 

Iowa.  —  Brennccke  v.  Heald,  107  Iowa  376; 
Brewster  v.  Reel,  74  Iowa  506;  Bowman  v. 
Torr,  3  Iowa  573. 

Maryland.  —  Southern  St.  R.  Advertising 
Co.  v.  Metropole  Shoe  Mfg.  Co.,  91  Md.  65. 

Michigan.  —  Church  v.  Case,  no  Mich.  621. 

Minnesota.  —  Cooper  v.  Finke,  38  Minn.  2. 

New  York.  —  Thomas  v.  Scutt,  127  N.  Y. 
137;  Gricrson  v.  Mason,  60  N.  Y.  394;  Union 
Trust  Co.  ?/.  Whiton,  97  N.  Y.  177;  Chapin  v. 
Dobson,  78  N.  Y.  74,  34  Am.  Rep.  512;  Crosby 
v.  Delaware,  etc.,  Canal  Co.,  128  N.  Y.  641. 


Texas.  —  Mason  v.  Russel,  1  Tex.  721;  Mc- 
Cartney 7>.  McCartney,  93  Tex.  359. 

Vermont.  —  Webster  v.  Smith,  72  Vt.  12. 
4.  Delivery  upon  Condition  —  England.  — 
Gudgen  v.  Besset.  6  El.  &  Bl.  986,  88  E.  C.  L. 
986;  Murray  v.  Stair,  2  B.  &  C.  82,  9  E.  C.  L. 
33;  Pattle  v.  Hornibrook,  (1897)  1  Ch.  25; 
Williams  v.  Jones,  36  W.  R.  573. 

United  States.  —  Michels  7>.  Olmstead,  157  U. 
S.  198;  Ware  v.  Allen,  128  U.  S.  591;  Corcoran 
7).  Dougherty,  4  Cranch  (C.  C.)  205;  Tug 
River  Coal,  etc.,  Co.  v.  Brigel,  86  Fed.  Rep. 
824. 

Alabama.  —  Corbin  v.  Sistrunk.  19  Ala.  203. 
California.  —  Verzan  v.  McGregor.  23  Cal. 
339- 

Colorado.  —  Bourke  v.  Van  Keuren,  20  Colo. 
95;  Denver  Brewing  Co.  v.  Barets,  9  Colo. 
App.  341. 

Connecticut.  —  Trumbull  v.  O'Hara,  71  Conn. 
172;  Burns,  etc.,  Lumber  Co.  v.  Doyle,  71 
Conn.  745;  Atvvater  v.  Hewitt,  72  Conn.  233; 
Young  v.  Newark  F.  Ins.  Co.,  59  Conn.  49; 
Kinney  v.  Whiton,  44  Conn.  262.  26  Am.  Rep. 
462. 

Georgia.  —  Moore  v.  Farmers'  Mut.  Ins. 
Assoc.,  107  Ga.  199. 

Illinois.  —  Curtis  v.  Harrison,  36  111.  App. 
287. 

Indiana.  —  Pepper  ?/.  Slate,  22  Ind.  399,  85 
Am.  Dec.  430. 

Indian  Territory.  —  Fox  v.  Tyler,  (Indian 
Ter.  1899)  53  S.  W.  Rep.  462. 

Kentucky.  —  Duncan  t.  Shcchan,  13  Ky.  L. 
Rep.  780. 

Massachusetts.  —  Whitaker  v.  Salisbury,  15 
Pick.  (Mass.)  534;  Penn  Mut.  L.  Ins.  Co.  v. 
Crane,  134  Mass.  56,45  Am.  Rep.  2S2;  Thomas 
v.  Barnes,  156  Mass.  583;  Faunce  v.  State 
Mut.  L.  Assur.  Co.,  101  Mass.  279. 

Michigan.  —  Gibson  7<.  Miller,  29  Mich.  355, 
18  Am.  Rep.  98;  Cleveland  Refining  Co.  v. 
Dunning.  115  Mich.  238;  Ada  Dairy  Assoc.  v. 
Mears,  123  Mich.  473. 

Minnesota.  —  Smith  v.  Mussetter,  58  Minn. 
I5Q. 

Mississippi .  —  Butler  v.  Smith,  35  Miss.  457. 
Missouri.  —  Ayres  71.  Milroy,  53  Mo.  518,  14 
Am.  Rep.  465;  Grand  River  College  v.  Robert- 
son, 67  Mo.  App.  329. 

New   Hampshire.  —  Atlantic    Ins.    Co.  v. 
Goodall,  35  N.  H.  328. 
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<■.  Impeaching  Validity  of  Instrument  —  (i)  Upon  Issue  as  to  Execu- 
tion and  Delivery.  —  The  rule  presupposes  the  due  execution,  delivery,  and 
acceptance  of  the  writing  in  question  in  a  way  to  bind  both  parties  to  its 
terms,  and  it  has  no  application  when  the  execution  of  the  writing  is  the  sub- 
ject of  inquiry;  for  upon  the  issue  of  execution,  what  was  said  and  done  at 
the  time,  and  by  whom  it  was  said  or  done,  are  the  very  vital  facts.1  Thus, 
parol  evidence  is  admissible  to  prove  that  a  deed  was  never  delivered  to  the 


New  Jersey.  —  Naumberg  v.  Young,  44  N.  J. 
L-  336,  43  Am.  Rep.  380. 

New  York.  —  Eastman  v.  Shaw,  65  N.  Y. 
522;  Seymour  v.  Cowing,  1  Keycs  (N.  Y.)  532; 
Schmitller  v.  Simon,  114  N.  Y.  184;  Engelhorn 
v.  Reitlinger,  122  N.  Y.  80;  Blewittw.  Boorum, 
142  N.  Y.  35Q,  40  Am.  St.  Rep.  600;  Lovett  v. 
Adams,  3  Wend.  (N.  Y.)  380:  Cartledge  v. 
Crespo,  (N.  Y.  Ciiy  Ct.  Gen.  T.)  5  Misc.  (N. 
Y.)34q;  Round  Lake  Assoc.  v.  Kellogg,  (Supm. 
Ct.  Gen.  T.)  11  N.  Y.  Supp.  859;  Baird  v. 
Baird,  145  N.  Y.  665;  Gallo  v.  New  York,  15 
N.  Y.  App.  Uiv.  6l;  Andrews  v.  Hess,  20  N. 
Y.  App.  Div.  194;  Higgins  v.  Ridgway,  153 
N.  Y.  130;  Pratt,  etc.,  Co.  v.  American  Pneu- 
matic Tool  Co.,  50  N.  Y.  App.  Div.  ^tq,  affirmed 
166  N.  Y.  588. 

(  1  >on.  —  La  Grande  Nat.  Bank  v.  Blum,  26 
Oregon  49. 

South  Dakota.  — Manufacturers'  Furnishing 
Co.  v.  Kremer,  7  S.  Dak.  463. 

Tennessee.  —  Brady  v.  Isler,  9  Lea  (Tenn.) 
357;  Breeden  v.  Grigg,  8  Baxt.  (Tenn.)  163; 
Majors  v.  McNcilly,  7  Heisk.  (Tenn.)  294. 

Ti  v. is. —  Merchants'  Nat.  Bankz\  McAnulty, 
(Tex.  Civ.  App.  1895)  31  S.  W.  Rep.  1091. 

Vermont.  —  Holmes  v.  Crossett,  33  Vt. 
116. 

Virginia.  —  Wendlinger  v.  Smith,  75  Va. 
309,  40  Am.  Rep.  727;  Solenberger  v.  Gilberi, 
86  Va.  778;  Catt  v.  Olivier,  98  Va.  581. 

Washington.  —  Reiner  v.  Crawford,  23  Wash. 
669. 

Wisconsin.  —  Oilman  v.  Gross,  97  Wis.  224. 

See  also  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  151,  204,  265, 
487;  Deeds,  vol.  9,  p.  150  et  seq.;  Escrow,  vol. 
P-  343- 

Conditional  Contracts  of  Suretyship.  —  Con- 
tracts signed  by  a  surety  and  delivered  to  the 
principal  to  procure  additional  sureties'  names, 
are  delivered  on  condition  in  this  sense.  See 
the  litles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  pp.  205,  206;  Escrow,  vol.  ri, 
P-  337  ft  seq.,  especially  p.  340;  Suretyship. 

Condition  Must  Be  Precedent,  Not  Subsequent. — 
Since  the  theory  on  which  parol  evidence  of 
such  a  condition  is  admitted  is  that  it  merely 
suspends  the  commencement  of  the  contract 
and  does  not  contradict  it,  parol  evidence  can- 
not be  admitted  to  prove  a  condition  subsequent 
which  will  defeat  an  operative  contract,  but 
only  a  condition  precedent  giving  life  to  what 
was  before  a  dead  writing.  Wallis  v.  Littell, 
ir  C.  B.  N.  S.  369,  103  E.  C.  L.  369;  Burns, 
etc.,  Lumber  Co.  v.  Doyle,  71  Conn.  742;  Sweet 
v.  Stevens,  7  R.  I.  375.  See  also  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol.  4, 
p.  152,  and  note  1. 

That  a  parol  condition  will  not  be  received 
to  defeat  a  written  contract,  see  the  title  Bills 
of  Exchange  and  Promissory  Notes,  vol  4, 
p.  147. 


Instruments  Delivered  in  Blank  to  Be  Filled 
Subsequently  —  Completing  by  Parol  Authority.  — 

See  the  title  Alteration  of  Instruments,  vol. 
2,  p.  249  etseq. 

Parol  Conditions  Attached  to  the  Issue  of  Cor- 
porate Stock.  —  See  the  title  Stockholders. 

1.  Upon  Issue  as  to  Execution  and  Delivery  — 
Alabama.  —  White  v.  Kahn,  103  Ala.  315. 

Delatvare.  —  Plunkett  v.  Dillon,  4  Del.  Ch. 
198. 

Illinois. —  Race  v.  Weston,  86  III.  91;  Jor- 
dan v.  Davis,  108  111.  336;  Condit  v.  Dady,  56 
III.  App.  545;  Hess  v.  Board  of  Education,  33 
111.  App.  440. 

Iowa.  — Talum  v.  Goforth,  9  Iowa  247. 

Kentucky.  —  Williams  v.  Hall,  2  Dana  (Ky.) 
97- 

Maryland.  —  Leppoc  v.  National  Union 
Bank,  32  Md.  136;  Harrison  v.  Morton,  83  Md. 
456;  Craufurd  v.  State,  6  Har.  &  J.  (Md.)  231. 

Massachusetts.  — Faunce  v.  State  Mut.  L. 
Assur.  Co.,  101  Mass.  279. 

Michigan.  —  Wilbur  v.  Stoepel,  82  Mich.  344. 
21  Am.  St.  Rep.  568;  Kalamazoo  Novelty  Mfg. 
Works  v.  Macalister,  40  Mich.  84. 

Minnesota.  —  Edgerton  v.  Jones,  10  Minn. 
427. 

Mississippi.  —  Wren  v.  Hoffman,  41  Miss. 
616. 

New  Hampshire.  —  Bruce  v.  Snow,  18  N.  H. 

514.  M  "r 

New  York.  —  Roberts  v.  Jackson,  1  Wend. 
(N.  Y.)  478;  Gilbert  v.  North  American  F.  Ins. 
Co.,  23  Wend.  (N.  Y  )  43,  35  Am.  Dec.  543; 
Stephens  v.  Buffalo,  etc.,  R.  Co.,  20  Barb.  (N. 
Y.)  332;  Hendy  v.  Smith,  49  Hun  (N.  Y.)  510; 
Hoag  v.  Owen,  57  N.  Y.  644;  Flomerfelt  v. 
Englander,  (Supm.  Ct.  App.  T.)  29  Misc.  (N. 
Y.)  655. 

Oregon.  —  Branson  v.  Oregonian  R.  Co.,  11 
Oregon  i6r. 

Pennsylvania.  —  Johnson  v.  Smith,  165  Pa. 
St.  195;  Miller  v.  Fichthorn,  31  Pa.  St.  252. 

Tennessee.  —  Gholson  v.  Finney,  (Tenn.  Ch. 
1898)  46  S.  W.  Rep.  345. 

Texas.  —  Steffian  v.  Milmo  Nat.  Bank,  6g 
Tex.  513;  Wheeler,  etc.,  Mfg.  Co.  v.  Briggs, 
(Tex.  1891)  18  S.  W.  Rep.  555;  Halev  v.  John- 
son, (Tex.  Ci«.  App.  J894)  28  S.  W.  Rep.  382. 

Vermont.  —  Webster  v.  Smith.  72  Vt.  12. 

West  Virginia.  —  Flowers  v.  Fletcher,  40  W 
Va.  103. 

Wisconsin.  —  Curry  v.  Colburn,  99  Wis.  319. 
79  Am.  St.  Rep.  860. 

See  also  the  last  subsection  supra,  Delivery 
upon  Condition,  and  the  titles  Bills  of  Ex- 
change and  Promissory  Notes,  vol.  4,  pp.  203, 
330;  Deeds,  vol.  g,  p.  154. 

Want  of  Power  to  Execute  Instrument.  —  The 
validity  of  an  instrument  may  be  attacked  by 
showing  the  want  of  power  in  the  officer  who 
assumed  to  execute  it.  Sherman  r.  Buick.  93 
U.  S.  209. 
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grantee,  or  that  it  came  into  his  possession  through  fraud,  accident,  or  mis- 
take, or  in  some  illegal  manner,  contrary  to  the  intention  of  the  grantor.1 
And  where  this  is  the  issue,  parol  evidence  is  admissible  in  support  of  the 
alleged  contract  as  well  as  in  opposition  to  it.2 

(2)  Contracts  Offensive  to  Law.  —  Where  a  written  instrument  is  attacked 
on  the  ground  that  the  contract  is  offensive  to  law  and  violative  of  public 
policy,  the  whole  transaction  should  be  inquired  into,  and  the  court  will  not 
suffer  itself  to  be  embarrassed  by  any  technical  rules  regarding  the  admissi- 
bility of  evidence;  otherwise  the  most  nefarious  transactions  might  be  pro- 
tected by  written  instruments  on  the  face  of  which  no  vice  is  apparent.3  But 
if  a  written  contract  does  not  rest  on  a  vicious  consideration  which  strikes  at 
the  contract  itself,  so  that  it  never  had  a  legal  entity,  it  cannot  be  assailed  by 
parol  evidence  of  a  collateral  undertaking  to  do  an  unlawful  act.* 

(3)  Fraud. — A  written  instrument,  vali  I  on  its  face,  may  also  be  assailed 
on  the  ground  of  fraud  or  imposition  practiced  on  one  of  the  contracting 
parties,  and  in  such  case  the  court  will  hear  evidence  of  the  whole  transaction.3 

(4)  Mistake. — Another  exception  to  the  general  rule  is  to  be  found  in 


1.  To  Show  that  Deed  Was  Never  Delivered  — 

California.  —  Black  v.  Sharkey,  104  Cal.  279. 

Florida.  —  Haworth  v.  Norris,  28  Fla.  763; 
Southern  L.  Ins.,  etc.,  Co.  v.  Cole,  4  Fla.  359. 

Indiana.  —  Cuthrell  v.  Cuthrell,  101  Ind.  378. 

Maryland.  —  Leppoc  v.  National  Union 
Bank,  32  Md.  13C 

Massachusetts.  —  Hawkes  v.  Pike,  105  Mass. 
560,  7  Am.  Rep.  554. 

Mississippi.  —  Hark reader-  v.  Clayton,  56 
Miss.  383,  31  Am.  Rep.  369. 

New  Jersey.  —  Black  v.  Shreve,  13  N.  J.  Eq. 
455- 

New  York.  —  Roberts  v.  Jackson,  1  Wend. 
(N.  Y.)  478;  Ford  v.  James,  4  Keyes  (N.  Y.) 
300;  Dieu  v.  Farish,  79  N.  Y.  520. 

Vermont.  —  Elmore  v.  Marks,  39  Vt.  538. 

Wisconsin. — Tisher  v.  Beckvvith,  30  Wis.  55, 
11  Am.  Rep.  546;  Chipman  v.  Tucker,  38  Wis. 
43,  20  Am.  Rep.  1. 

See  also  the  title  Deeds,  ut  supra;  Bills  OF 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
325  el  seq. 

2.  Evidence  in  Aid  of  Instrument.  —  Verzon  v. 
McGregor,  23  Cal.  339;  Printupz/.  Mitchell,  17 
Ga.  558,  63  Am.  Dec.  258;  Lennon  v.  Good- 
speed,  89  III.  438;  Black  v.  Wabash,  etc.,  R. 
Co.,  in  111.  351,  53  Am.  Rep.  628;  Uhl  v. 
Moorhouse,  137  Ind.  445;  Mitchell  7'.  Allen,  69 
Tex.  70. 

3.  Contracts  Offensive  to  Law  —  England.  — 
Pole  7.  Harborn,  9  East  415,  note;  Rex  v. 
North  wingfield,  1  B.  &  Ad.  712,  20  E.  C.  L. 
508. 

United  States. — Badgett  v.  Johnson  Fife  Mat 
Co.,  56  U.  S.  App.  416;  Rice  v.  Frayser,  24 
Fed.  Rep.  460;  Aaronson  :>.  Dutsch,  24  Fed. 
Rep.  465. 

Alabama.  —  Robertson  v.  Robinson,  65  Ala. 
610. 

Arkansas.  —  Lovvenstein  v.  Finney,  54  Ark. 
129;  Gilkerson-Sloss  Commission  Co.  v.  Lon- 
don, 53  Ark.  88. 

California.  —  Benicia  Agricultural  Works  v. 
Estes,  (Cal.  1893)  32  Pac.  Rep.  938;  Buffen- 
deau  v.  Brooks,  28  Cal.  642;  Daw  v.  Niles, 
(Cal.  1893)  33  Pac.  Rep.  1114. 

Georgia.  —  Southern  Express  Co.  v.  Duffy 
48  Ga/358. 

Iowa.  —  Reed  v.  McKce,  42  Iowa  689,  20 


Am.  Rep.  631;  Rosenbaum  v.  Leavitt,  109 
Iowa  292. 

Kansas.  —  Friend  v.  Miller,  52  Kan.  139,  39 
Am.  St.  Rep.  340;  St.  Louis  Wire-Mill  Co.  v. 
Consolidated  Barb-Wire  Co.,  46  Kan.  773. 

Kentucky.  —  Wilhite  y.  Roberts,  4  Dana(Ky.) 
172. 

Louisiana .  —  Soubie  v.  Beale,  1  Mart.  N.  S. 
(La.)  95;  Piatt  v.  Maples,  19  La.  Ann.  459; 
Leblanc  v.  Bouchereau,  16  La.  Ann.  11. 

Maine. —  Lime  Rock  Bank  v.  Hewett,  50 
Me.  267. 

Massachusetts. — Allen  v.  Havvks,  13  Pick. 
(Mass.)  79;  Stackpole  v.  Arnold,  11  Mass.  27,  6 
Am.  Dec.  150:  Clemens  Electrical  Mfg.  Co.  v. 
Walton,  173  Mass.  286. 

New  York.  —  Plath  v.  Kline,  18  N.  Y.  App. 
Div.  240. 

South  Carolina.  —  Groesbeck  v.  Marshall,  44 
S.  Car.  538;  Williams  v.  Walker,  18  S.  Car. 
577- 

Texas.  —  Goodman  -j.  McGehee,  31  Tex.  252; 
Reed  v.  Brewer,  90  Tex.  149;  Sanger  v.  Miller, 
(Tex.  Civ.  App.  1901)  62  S.  W.  Rep.  425. 

Wisconsin.  —  Winner  v.  Hoyt,  66  Wis.  227, 
57  Am.  Rep.  257. 

For  olher  cases,  see  the  titles  GAMBLING 
Contracts,  vol.  14,  p.  617;  Illegal  Contracts, 
vol.  15,  p.  1015.  And  see  the  title  Bills  of 
Exchange  and  Promissory  Notes,  vol.  4,  p. 
189. 

Where  a  parol  contract  for  ihe  purchase  of 
goods  is  made  between  the  parties,  but  at  the 
same  time  an  instrument  in  writing  purporting 
to  be  the  contract,  but  which  as  to  price  was 
never  intended  by  the  parties  10  he  the  con- 
tract, is  signed  by  the  purchaser,  and  such 
writing  is  made  to  differ  as  to  prices  from  the 
real  contract,  in  order  to  conceal  a  breach  of 
an  illegal  combination  to  enhance  prices  pre- 
viously entered  into  by  the  seller  with  other 
dealers  in  the  same  kind  of  goods,  the  real 
contract  may  be  proved  though  it  exists  only 
in  parol.  St.  Louis  Wire-Mill  Co.  v.  Consoli- 
dated Barb-Wire  Co.,  46  Kan.  779. 

Usury  May  Be  Proved  by  Parol.  —  Sec  the  title 
Usury. 

4.  Collateral  Undertaking  to  Do  Illegal  Act.  — 
Irvin  v.  Irvin,  169  Pa.  St.  547. 

5.  See  the  title  Fraud  and  Deceit,  vol.  14, 
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cases  where  the  parties  have  arrived  at  a  definite  agreement,  but  by  accident 
or  inutu.il  mistake  the  written  memorial  of  the  contract  omits  or  is  made  to 
declare  something  material  which  is  contrary  to  the  common  intent  of  the 
parties.  In  such  cases  courts  of  equity  grant  relief  to  the  suffering  party  in 
order  that  an  act  originating  in  innocence  may  not  ultimately  operate  as  a 
frau  1.  and  they  freely  admit  parol  evidence  of  the  facts  and  circumstances 
upon  which  such  relief  may  be  grounded,  for  the  purpose  of  rectifying  the 
mistake  or  setting  the  instrument  aside,  as  will  best  suit  the  purposes  of 
justice.1 

Parol  Evideuco  Not  Admitted  to  Affect  Rights  of  Third  Persons.  —  Parol  evidence  can- 


p.  199.  See  also  the  title  Fraudulent  Sales 
and  Conveyances,  vol.  14,  p.  492  ei  seq. 

1.  Mistake  —  England.  —Simpson  v.  Vaughan, 
2  Atk.  31;  Bishop  v.  Church,  2  Ves.  101; 
Thomas  v.  Frazer,  3  Ves.  Jr.  400;  Baker  v. 
Paine,  1  Ves.  457;  Langley  v.  Brown,  2  Atk. 
195;  Townshcnd  v.  Stangroom,  6  Ves.  Jr.  32S; 
Naylor  v.  Winch,  1  Sim.  &  St.  561;  Pooley  v. 
Ray,  1  l\  Wins,  355;  Hitchcock  v.  Giddings, 
4  Price  135;  Lansdovvn  1.  Lanadown,  Mosely 
364;  Bingham  v.  Bingham.  1  Ves.  126;  Pusey  v. 
Desbouvrie,  3  P.  Wms.  315;  Jalaberi  v.  Chan- 
dos,  1  Eden  372;  Ramsbottom  v.  Gosden,  1  Ves. 
&  B.  165;  Pilcairn  v.  Ogbourne,  2  Ves.  375; 
Higginson  v.  Clowes,  15  Ves.  Jr.  516;  Towers 
v.  Moor,  2  Vern.  98;  Joynes  v.  Statham,  3 
Atk.  388;  Uvedale  v.  Halfpenny,  2  P.  Wms. 
151 ;  Ileneage  v.  Hunloke,  2  Atk.  456;  Bar- 
stow  v.  Kilvington,  5  Ves.  Jr.  593. 

United  States.  —  Hunt  v.  Rousmanier,  8 
Wheat.  (U.  S.)  211;  The  Hiram,  1  Wheat. 
(U.  S.)  440;  Hogan  v.  Delaware  Ins.  Co.,  I 
Wash.  (U.  S.)  419;  Hearne  v,  Marine  Ins.  Co., 
20  Wall.  (U.  S.)  490;  Union  Mut.  Ins.  Co.  v. 
Wilkinson,  13  Wall.  (U.  S.)  231;  Hancock  v. 
Coisett,  45  Fed.  Rep.  754. 

Alabama.  — O'Neil  v.  Teague,  8  Ala.  345; 
Avery  v.  Miller,  86  Ala.  495. 

California.  —  Pierson  v.  McCahill,  21  Cal. 
122;  Murray  v.  Dake,  46  Cal.  644;  Capelli  v. 
Dondero,  123  Cal.  324. 

Connecticut.  —  Washburn  v.  Merrills,  1  Day 
(Conn.)  139,  2  Am.  Dec.  59;  Chapman  v.  Allen, 
Kirby  (Conn.)  399,  I  Am.  Dec.  24;  Abbe  v. 
Goodwin,  7  Conn.  377;  Newell  1:  Smith,  53 
Conn.  75. 

Georgia.  —  Rogers  v.  Atkinson,  1  Ga.  12; 
Greer  v.  Caldwell,  14  G a.  207,  58  Am.  Dec.  553. 

Illinois.  —  Bent  v.  Coleman,  89  111.  364;  Way 
v.  Roth,  159  111.  167;  Ewing  v.  Sandoval  Coal, 
etc.,  Co.,  no  111.  290;  McKinstry  v.  Elliott,  89 
111.  App.  599. 

Indiana.  —  Byrne  v.  Ft.  Smith  Nat.  Bank,  1 
Indian  Ter.  680;  Barnes  v.  Bartlett,  47  Ind. 
98;  Monroe  v.  Skelton,  36  Ind.  302;  Fleetwood 
v.  Brown,  109  Ind.  567;  Free  v.  Meikel,  39  Ind. 
318;  Hileman  v.  Wright,  g  Ind.  126;  Andrews 
v.  Andrews,  12  Ind.  348. 

Kentucky.  —  Machir  v.  M'Dowell,  4  Bibb 
(Ky.)  473;  Inskoe  v.  Proctor,  6  T.  B.  Mon. 
(Kv.)  311;  Fishback  v.  Woodford,  1  J.  T. 
Marsh.  (Ky.)  86,  19  Am.  Dec.  55;  Love  v. 
Cof;r,  1  J.  J.  Marsh.  (Ky.)  327;  Huston  v. 
Noble,  4  J.  J.  Marsh.  (Ky.)  130;  Anderson 
v.  Bacon,  I  A.  K.  Marsh.  (Ky.)48;  Anderson 
z-.  Hutcheson,  4  Litt.  (Ky.)  296. 

Maryland.  — Cooke  v.  Husbands,  II  Md. 
492;  Young  v.  Frost,  5  Gill  (Md.)  287:  Weslov 
v.  Thomas,  6  Har.  &  J.  (Md.)  24;  Farrdl  v. 


Bean,  10  Md.  217;  Newcomer  v.  Kline,  11  Gill 
&  J.  (Md.)  457,  37  Am.  Dec.  74. 

Michigan. — Vary  v.  Shea,  36  Mich.  388; 
Conlin  v.  Masecar,  80  Mich.  139. 

Mississippi.  —  Dunbar  v.  Newman,  46  Miss. 
231. 

Missouri.  —  Leitensdorfer  v.  Delphy,  15  Mo. 
160,  55  Am.  Dec.  137. 

New  Hampshire.  —  Prescott  v.  Hawkins,  12 
N.  H.  19. 

New  York.  —  De  Riemer  v.  De  Cantillon,  4 
Johns.  Ch.  (N.  Y.)  85  ;  Paltison  o.  H  till,  9  Cow. 
(N.  Y.)  755;  Champlin  v.  Laytin,  1  Edw. 
(N.  Y.)  467,  affirmed  18  Wend.  (N.  Y.)  407; 
Keisselbrack  v.  Livingston,  4  Johns.  Ch.  (N. 
Y.)  144;  Chrisiopher,  etc.,  St.  R.  Co.  v. 
Twenty-Third  St.  R.  Co.,  149  N.  Y.  51;  Titus 
v.  Perry,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep. 
237;  Wheadon  v.  Olds,  20  Wend.  (N.  Y.)  174; 
Penfield  v.  New  Rochelle,  18  N.  Y.  App.  Div. 
83;  Bartlett  v.  Judd,  21  N.  Y.  200,  78  Am.  Dec. 
131;  Bush  v.  Tilley,  49  Barb.  (N.  Y.)  599. 

North  Carolina.  —  McKay  v.  Simpson,  6 
Ired.  Eq.  (41  N.  Car.)  452;  Parker  v.  Morrill, 
98  N.  Car.  232;  Chamness  v.  Crutchfield,  2 
Ired.  Eq.  (38  N.  Car.)  I48._ 

Ohio.  —  Williams  v.  Williams,  2  Ohio  Dec. 
(Reprint)  478,  2  West.  L.  Month.  258;  Daven- 
port v.  Sovil,  6  Ohio  St.  459;  Columbus,  etc., 
R.  Co.  v.  Steinfeld,  42  Ohio  St.  449. 

Oregon.  —  Lee  v.  Summers,  2  Oregon  260. 

Pennsylvania.  —  Christ  v.  Diffenbach,  I  S.  & 
R.  (Pa.)  464,  7  Am.  Dec.  624;  Caulk  v.  Everly, 
6  Whart.  (Pa  )  303;  Stubbs  v.  King,  14  S.  &  R. 
(Pa.)  206;  Moser  v.  Libenguth,  2  Rawle  (Pa.) 
428;  Fisher  v.  Diebert,  54  Pa.  St.  460;  Grubb 
v.  Matlack,  2  Chest.  Co.  Rep.  (Pa.)  408. 

Tennessee.  —  Davidson  v.  Greer,  3  Sneed 
(Tenn.)  384. 

Texas.  —  Wuest  v.  Moehrig,  24  Tex.  Civ. 
App.  124, 

Vermont.  —  Bedell  v.  Wilder,  65  Vt.  406,  36 
Am.  St.  Rep.  871;  Ketchum  v.  Catlin,  2r  Yt. 

I9|.  .  i  „ 

Virginia.  —  Quesncl    v.    Woodlief,  6  Call 

(Va.)  218;  Glassell  v.  Thomas,  3  Leigh  (Va.) 

122;    Keyton  r-.  Brawford,  5  Leigh  (Va.)  39; 

Bumgardner  v.  Allen,  6  Munf.  (Va.)  439. 
West  Virginia.  —  Jarrell  v.  Jarrell,  27  W.  Va. 

See  also  the  title  Mistake,  vol.  20,  p.  822  et 

passim . 

It  Is  Only  in  Equity,  as  a  general  rule,  that  the 

true  intent  of  a  written  contract  can  be  shown 
by  parol,  when  from  mistake  the  contract  does 
not  exhibit  truly  the  intention  of  the  parties. 
Newcomer  v.  Kline,  11  Gill  &  J.  (Md.)  457,  37 
Am.  Dec.  74;  Young  v.  Jacoway,  9  Smed.  & 
M.  (Miss.)  215. 
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not  be  admitted  to  vary  the  contents  of  a  written  instrument,  even  in  the  case 
of  a  clear  mistake,  so  as  to  affect  the  interests  of  third  persons  who  have  in 
good  faith  and  for  a  valuable  consideration  acquired  rights  under  it  without 
knowledge  of  the  facts.1 

The  Presumption  that  the  Written  Instrument  Was  Carefully  and  Deliberately  Prepared  and 
executed  is  indulged  in  all  cases,  and  the  plaintiff  is  entitled  to  relief  on  the 
ground  of  mistake  only  upon  clear,  strong,  and  convincing  evidence,  for  the 
writing  should  be  deemed  the  sole  expositor  of  the  intent  of  the  parties  until 
the  contrary  is  established  beyond  reasonable  controversy,2  especially  when 


1.  Rights  of  Third  Persons  Protected. —  Kil- 
pairick  v.  Strozier,  67  Ga.  247;  Heilner  v. 
Imbrie,  6  S.  &  R.  (Pa.)  401;  Tabor  v.  Cilley, 
53  Vi.  487. 

2.  Writing  Presumed  to  Be  Accurate  —  Eng- 
land. —  Irnham  v.  Child,  1  Bro.  C.  C.  (5 1  h  ed.) 
94;  Henkle  v.  Royal  Exch.  Assur.  Co.,  1  Ves. 
317;  Beaumont  v.  Bramley,  T.  &  R.  50; 
Breadalbane  v.  Chandos,  2  MyJ.  &  C.  711; 
Fowler  v.  Fowler,  4  De  G.  &  J.  250. 

United  States.  —  Kinney  v.  Consolidated  Vir- 
ginia Min.  Co.,  4  Sawy.  (U.  S.)  382;  Hearne  v. 
Marine  Ins.  Co.,  20  Wall.  (U.  S.)  488;  Sim- 
mons Creek  Coal  Co.  v.  Doran,  142  U.  S.  417; 
Griswold  v.  Hazard,  26  Fed.  Rep.  135. 

Alabama.  —  Clopton  v.  Martin,  n  Ala.  187; 
Hinton  v.  Citizens'  Mut.  Ins.  Co.,  63  Ala.  488; 
Trapp  v.  Moore,  21  Ala.  693;  O'Neil  v.  Teague, 
8  Ala.  345;  Lockhart  v.  Cameron,  29  Ala.  355. 

California.  —  Cox  v  Woods,  67  Cal.  317; 
Ward  v.  Waterman,  85  Cal.  488. 

Connecticut.  —  Bishop  v.  Clay  F.,  etc.,  Ins. 
Co.,  49  Conn.  167. 

Florida.  —  Jackson  v.  Magbee,  21  Fla.  622. 

Georgia.  —  Muller  v.  Rhuman,  62  Ga.  332; 
Crockett  v.  Crockett,  73  Ga.  647;  Greer  v. 
Caldwell,  14  Ga.  207,  58  Am.  Dec.  553;  Wall 
v.  Arrington,  13  Ga.  88. 

Illinois.  —  Emerv  v.  Mohler,  69  111.  221 ;  Sapp 
v.  Phelps,  92  Ill.'588:  Shay  v.  Pettes,  35  111. 
360;  Kuckenbeiser  v.  Beckert,  41  111  172; 
Cleary  v.  Babcock,  41  111.  271;  Mills  v.  Lock- 
wood,  42  111.  in  ;  McDonald  r.  Starkcy,  42  111. 
442;  Miner  v.  Hess,  47  111.  170;  Goltra  v.  San- 
asack,  53  III.  456;  Palmer  v.  Converse,  60  III. 
313;  Ruffner  v.  McConnel,  17  111.  212,  63  Am. 
Dec.  362;  Thompson  v.  Fullin wider,  5  111.  App. 
551;  Chapman  v.  Hurd,  67  111.  234;  Hunter  v. 
Bilyeu,  30  III.  228. 

Indiana.  —  Linn  v.  Barkey,  7  Ind.  69;  IJile- 
man  v.  Wright,  9  Ind.  126;  Heavcnridge  v. 
Mondy,  49  Ind.  434. 

Iowa.  —  Hervey  v.  Savery,  48  Iowa  313; 
Strayer  v.  Stone,  47  Iowa  333;  Fritzler  v.  Rob- 
inson, 70  Iowa  500;  Logan  First  Prcsb.  Church 
v.  Logan,  77  Iowa  326. 

Kansas.  —  Bodwell  v.  Heaton,  40  Kan.  36. 

Kentucky.  —  Yocum  v.  Foreman,  14  Bush 
(Ky.)  494. 

Maine.  —  Tucker  v.  Madden,  44  Me.  206; 
Fessenden  v.  Ockington,  74  Me.  123;  Andrews 
v.  Andrews,  81  Me.  337;  Stover  v.  Poole,  67 
Me.  217. 

Maryland.  —  National  F.  Ins.  Co.  v.  Crane, 
16  Md.  260,  77  Am.  Dec.  289;  Beard  v. 
Hubble,  9  Gill  (Md.)  420;  Groff  v.  Rohrer,  35 
Md.  327;  Mendcnhall  v.  Steckel,  47  Md.  454,  28 
Am.  Rep.  481;  Goldsborough  v.  Ringgold,  1 
Md.  Ch.  239;  Coale  v.  Mcrryman,  35  Md.  382; 
Hall  v.  Clagett,  2  Md.  Ch.  151;  McDonnell  i\ 


Milholland,  48  Md.  540;  Ellinger  v.  Crowl,  17 
Md.  361;  Stiles  v.  Willis,  66  Md.  552;  Dulany 
y.  Rogers,  50  Md.  525;  Beall  v.  Green  wade,  9 
Md.  185. 

Massachusetts.  —  Stockbridge  Iron  Co.  v. 
Hudson  Iron  Co.,  102  Mass.  45;  Bruce  v. 
Bonney,  12  Gray  (Mass.)  in,  71  Am.  Dec.  739. 

Michigan.  —  White  v.  Port  Huron,  etc.,  R. 
Co.,  13  Mich.  356;  Tripp  v.  Hasceig,  20  Mich. 
254,  4  Am.  Rep.  3S8;  Case  v.  Peters,  20  Mich. 
298. 

Minnesota.  — Smith  v.  Jordan,  13  Minn.  264, 
97  Am.  Dec.  232. 

Mississippi.  —  Mosby  v.  Wall,  23  Miss.  81,  55 
Am.  Dec.  71;  Phoenix  F.  Ins.  Co.  v.  Hoff- 
heimer,  46  Miss.  659. 

Missouri,  —  Leitensdorfer  v.  Delphy,  15  Mo. 
160,  55  Am.  Dec.  137;  Brocking  v.  Straat,  17 
Mo.  App.  296;  Brohammer  Hoss,  17  Mo. 
App.  1. 

New  Hampshire.  —  Busby  <■.  Littlefield,  31  N. 
H.  193. 

New  Jersey.  —  Burgin  v.  Giberson,  26  N.  J. 
Eq.  72;  Rowley  v.  Flannelly,  30  N.  J.  Eq.612; 
Loss  <y.  Obry,  22  N.  J.  Eq.  52;  Zane  v.  Cawley, 
21  N.  J.  Eq.  130;  Graham  v.  Berryman,  19  N. 
J.  Eq.  29;  Cummins  v.  Bulgin,  37  N.  J.  Eq.  476; 
Morris  v.  Penrose,  38  N.  J.  Eq.  629;  Vreeland 
v.  Bramhall,  28  N.  J.  Eq.  85;  Flaacke  -■.  Jersey 
City,  28  N.  J.  Eq.  no. 

New  York.  —  Mead  v.  Westchester  F.  Ins. 
Co.,  64  N.  Y.  453;  Ford  v.  Joyce,  7S  N.  Y.  619; 
Nevius  v.  Dunlap,  33  N.  Y.  676;  White  v. 
Williams,  48  Barb.  (N.  Y.)  222;  Boardman  v. 
Davidson,  (N.  Y.  Super.  Ct.  Spec.  T.)  7  Abb. 
Pr.  N.  S.  (N.  Y.)  439;  Wemple  v.  Stewart,  22 
Barb.  (N.  Y  )  154;  Hill  v.  Hill,  10  N.  Y.  Wkly. 
Dig.  239;  Little  v.  Webster,  (Supm.  Ct.  Gen. 
T.)  16  N.  Y.  St.  Rep.  107;  Southard  v.  Curley, 
134  N.  Y.  148,  30  Am.  St.  Rep.  642;  Christo- 
pher, etc.,  St.  R.  Co.  v.  Twenty-Third  St.  R. 
Co.,  149  N.  Y.  58. 

North  Carolina.  —  Giles  v.  Hunter,  103  N. 
Car.  194;  Harding  v.  Long,  103  N.  Car.  I,  14 
Am.  St.  Rep.  775. 

Ohio.  —  Davenport      Sovil,  6  Ohio  St.  459. 

Oregon.  —  Smith  v.  Butler,  11  Oregon  46; 
Rcmillard  v.  Prescott,  8  Oregon  37;  McCoy 
v.  Bayley,  8  Oregon  196;  Shively  v.  Welch,  2 
Oregon  288. 

Pennsylvania.  —  Murray  v.  New  York,  etc., 
R.  Co.,  103  Pa.  St.  37;  Sylvius  v.  Kosek,  117 
Pa.  St.  67,  2  Am.  St.  Rep.  645. 

Tennessee.  —  Davidson  v.  Greer,  3  Snccd 
(Tenn.)  384;  Bailey  v  Bailey,  8  Humph. 
(Tenn.)  230. 

Vermont. — Goodell  v.  Field,  15  Vt.  448; 
Lyman  v.  Little,  15  Vt.  576. 

Virginia.  —  Leas  v.  Eidson,  9  Gratt.  (Va.) 
277- 
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the  mistake  is  denied  in  the  answer,  for  in  that  case  the  strongest  proof  is 
necessary  to  destroy  the  effect  of  the  denial.1 

5.  Evidence  Establishing  Trust.  —  Parol  evidence  is  always  admissible  to 
prove  the  facts  and  circumstances  which  make  out  an  implied  or  resulting 
trust,  where  the  purchase  money  has  been  advanced  by  one  person  and  the 
conveyance  taken  in  the  name  of  another,  or  where  the  money  has  been  paid 
by  several  and  the  conveyance  taken  in  the  name  of  one  only.2 

6.  Evidence  as  to  Date  of  Instrument.  —  Where  a  written  instrument  shows 
no  date,  extrinsic  evidence  is  admissible  to  show  the  time  of  its  operation.3 
S  >,  too,  parol  evidence  is  admissible  to  show  that  a  written  contract  was 
signed  or  delivered  on  a  day  different  from  the  date  shown  on  its  face,  for  the 
date  of  its  execution  does  not  constitute  such  a  part  of  the  contract  as  to 
come  within  the  principle  of  the  rule.4 

7.  Evidence  to  Prove  Subsequent  Agreements.  —  It  is  well  settled  that  an 
executory  bilateral  written  contract,  not  under  seal,  may,  at  any  time  before 
breach,  be  altogether  waived  or  annulled  by  a  new  parol  agreement,  or  it  may 
be  in  any  in. inner  modified  or  varied  so  as  to  make  a  new  contract,  which  is 
to  be  proved  partly  by  the  written  agreement  and  partly  by  the  subsequent 
parol  terms  engrafted  upon  what  will  be  thus  left  of  the  written  agreement, 
provided  always  that  the  substituted  contract  is  not  one  which  the  statute  of 
frauds  requires  to  be  wholly  in  writing.5 


Kent  v.  Manchester, 
Smith,  io  Vt.  453; 


West  Virginia. — Jarrell  v.  Jarrell,  27  W. 
Va.  743;  Weidebusch  v.  1  lartenstein,  12  W. 
Va.  760. 

Wisconsin.  — Sable  v.  MaIoney,48  Wis.  331; 
Newton  v.  Holley,  6  Wis.  592;  Fowler  v. 
Adams,  13  Wis.  458. 

1.  Mistake  Denied  in  Answer  —  England. — 
Shelburne  v.  Inchiquin,  1  Bro.  C.  C.  (5th  ed.) 
347;  Irnham  v.  Child,  I  Bro.  C.  C.  (5th  ed.)  92. 

Georgia.  —  Wall  v.  Arrington,  13  Ga.  88. 

Maryland.  —  Watkins  v.  Stockett,  6  Har.  & 
J.  (Md.)  435;  Gill  v.  Clagetl,4  Md.  Ch.  470; 
Showman  v.  Miller,  6  Md.  485;  McDonnell  v. 
Milholland,  48  Md.  544. 

Missouri.  —  Bunse  t.  Agee,  47  Mo.  270. 

New  York.  —  Lyman  v.  United  Ins.  Co.,  2 
Johns.  Ch.  (N.  Y.)  630;  Gillespie  v.  Moon.  2 
Johns.  Ch.  (N.  Y.)  585; 
29  Barb.  (N.  Y.)  597. 

Vermont.  —  Griswold 
Shattuck  v.  Gay,  45  Vt.  87. 

2.  See  the  titles  Implied  Trusts,  vol.  15,  p. 
1171  and  passim;  Statute  of  Frauds;  Trusts. 

3.  Where  Instrument  Shows  No  Date.  —  See 
Rapley  v.  Price,  9  Ark.  428;  Ordeman  v.  Law- 
son,  49  Md.  135;  Kincaid  v.  Archibald.  10  Hun 
(N.  Y.)  9;  Hewes  v.  Taylor,  70  Pa.  St.  387; 
Yarner  v.  Dexter  Gin,  etc.,  Co-operative 
Assoc.,  (Tex.  Civ.  App.  1896)  39  S.  W.  Rep. 
206;  Jarvis  v.  Barker,  3  Vt.  445;  Blake  v.  Cole- 
man, 22  Wis.  415,  99  Am.  Dec.  53.  See  also 
the  titles  Date,  vol  8,  p.  733;  Bills  of  Ex- 
change .and  Promissory  Notes,  vol.  4,  pp. 
128,  204. 

Instrument  Antedated  or  Postdated.  —  See  the 

titles  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  129;  Checks,  vol.  5,  p.  1032. 

4.  Wrong  Date  on  Face  of  Instrument  —  Eng- 
land.—  Clayton's  Case,  5  Coke  1;  Hall  v. 
Cazenove,  4  East  477;  Oshey  v.  Hicks,  Cro. 
Jac.  263. 

United  States.  —  District  of  Columbia  v. 
Camden  Iron  Works,  181  U.  S.  461;  U.  S.  v. 
Le  Baron,  19  How.  (U.  S.)  73. 

Alabama.  —  Miller  v.  Hampton,  37  Ala.  342; 
Robbins  v.  Webb,  68  Ala.  393. 


Arkansas.  —  Howell  v.  Rye,  35  Ark.  470. 
Illinois.  —  Thompson  v.  Schuyler,  7  111.  271. 
Iowa.  —  Mcintosh  v.  Lee,  57  Iowa  356. 
Kentucky.  —  Tribble    v.    Oldham,    5   J.  J. 
Marsh.  (Ky.)  144. 

Louisiana.  —  Belot  v.  Donnavan,  1  Rob. 
(La.)  257;  Clauss  v.  Burgess,  12  La.  Ann.  142; 
Gribble  v.  McKIeroy,  14  La.  Ann.  805. 

Maine.  ■ —  Partridge  v.  Swazey,  46  Me.  414; 
Bird  v.  Munroe,  66  Me.  337,  22  Am.  Rep.  571; 
Sweetser  v.  Lowell,  33  Me.  446. 

Massachusetts.  —  Battles  v.  Fobes,  21  Pick. 
(Mass.)  239;  Shaughnessey  v.  Lewis,  130  Mass. 
355- 

Mississippi.  —  Dean  v.  De  Lezardi,  24  Miss. 
424. 

Missouri.  —  Hall  v.  Huffman,  32  Mo.  519. 
New  York.  —  Mcllhargy  v.  Chambers,  117 
N.  Y.  532. 

North  Carolina.  —  Cutlar  v.  Cutlar,  2  Hayw. 
(3  N.  Car.)  154. 

Ohio.  —  Jessup  v.  Dennison,  2  Disney  (Ohio) 
150;  State  v.  Wallahan,  Tappan  (Ohio)  80; 
Serviss  v.  Stockstill,  30  Ohio  St.  418. 

Pennsylvania.  —  Fox  v.  Palmer,  2  Dall.  (Pa.) 
214;  Geiss  v.  Odenheimer,  4  Yeates  (Pa.)  278, 
2  Am,  Dec.  407;  Kelly  v.  Thompson,  7  Watts 
(Pa.)  401;  Hewes  v.  Taylor,  70  Pa.  St.  387; 
Biery  v.  App,  18  W.  N.  C.  (Pa.)  6;  Hall  v. 
Benner,  I  P.  &  W.  (Pa.)  402,  21  Am.  Dec.  394; 
Finney's  Appeal,  59  Pa.  St.  398;  Parke  v. 
Neeley,  go  Pa.  St.  52. 

South  Carolina.  —  McDowel  v  Chambers,  I 
Strobh.  Eq.  (S.  Car.)  347;  McKenzie  v.  Roper, 

2  Strobh.  L.  (S.  Car.)  306;  Soloman  v.  Evans, 

3  McCord  L.  (S.  Car.)  274;  McCracken  v.  Ans- 
ley,  4  Strobh.  L.  (S.  Car.)  r;  Lorent  v.  South 
Carolina  Ins.  Co.,  I  Nott  &  M.  (S.  Car.)  505. 

Tennessee.  —  Alexander  v.  Bland,  Cooke 
(Tenn.)  431. 

See  also  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  203,  204;  Date, 
vol.  8,  pp.  733,  734;  Sunday. 

5.  Subsequent   Parol  Agreement.  —  Goss  v. 
Nugent,  5  B.  &  Ad.  65,  27  E.  C.  L.  37;  Pecos 
Valley  Bank  v.  Evans-Snyder-Buel  Co.,  (C.  C. 
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8.  Evidence  of  Consideration.  —  The  admissibility  of  extrinsic  evidence 
affecting  the  consideration  of  written  instruments  has  been  fully  considered  in 
another  part  of  this  work.1 

V.  Limitation  of  Rule  to  Parties  and  Privies.  —  The  rule  applies  only 
to  controversies  between  the  parties  or  their  representatives  and  privies,  and 
to  cases  where  the  enforcement  of  the  instrument  is  the  gravamen  or  sub- 
stantial cause  of  action.  It  has  no  application  to  strangers,  for  one  not  con- 
nected in  any  way  with  the  agreement  may  show  by  parol  what  the  real 
transaction  was,  even  in  a  contest  with  one  of  the  parties.2    And  inasmuch 


A.)  107  Fed.  Rep.  654;  Cummings  v.  Arnold, 
3  Met.  (Mass.)  486,  37  Am.  Dec.  155;  Perrine 
v.  Chceseman,  11  N.  J.  L.  174,  19  Am.  Dec. 
388;  Harris  v.  Murphy,  119  N.  Car.  34,  56  Am. 
St.  Rep.  656. 

For  full  discussion,  see  the  titles  Accord 
and  Satisfaction,  vol.  1,  p.  411;  Payment; 
Rescission;  and  especially  Waiver.  And  for 
illustrations,  see  the  title  Bills  of  Exchange 
and  Promissory  Notes,  vol.  4,  p.  154. 

As  to  Sealed  Instruments,  see  the  titles  Re- 
lease; Seals. 

As  to  Contracts  under  the  Statute  of  Frauds,  as 
modified  by  subsequent  parol  agreements,  see 
rhe  title  Statute  of  Frauds. 

1.  See  the  titles  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  p.  199;  Considera- 
tion, vol.  6,  pp.  765  et  seq.,  797;  Insurance,  vol. 
16,  p.  868. 

2.  Rule  Applicable  Only  to  Parties  and  Privies 

—  United  States.—  The  Phebe,  1  Ware  (U.  S.) 
263;  Wickersham  v.  Singer,  1  McA.  Pat.  Cas. 
645,  29  Fed.  Cas.  No.  17,610;  Sigafus  v. 
Porter,  51  U.  S.  App.  693;  Sigua  Iron  Co.  v. 
Greene,  59  U.  S.  App.  555;  O'Shea  v.  New 
York,  etc.,  R.  Co.,  105  Fed.  Rep.  559,  44  C.  C. 
A.  6ci;  Tobey  v.  Leonard,  2  Cliff.  (U.  S.)  40. 

Alabama.  —  Coleman  v.  Pike  County,  83 
Ala.  326,  3  Am.  St.  Rep.  746;  Bos  well  v. 
Carlisle,  55  Ala.  554;  Lehman  v.  Howze, 
73  Ala.  302;  Robinson  v.  Moseley,  93  Ala.  70. 

California.  —  Dunn  v.  Price,  112  Cal.  46; 
Peck  v.  Vandenberg,  30  Cal.  11;  Darby  v. 
Arrowhead  Hot  Springs  Hotel  Co.,  97  Cal.  384; 
Ellis  v.  Crawford,  39  Cal.  523;  Smith  v.  Moy- 
nihan,  44  Cal.  53. 

Connecticut. — Adams  v.  Gray,  8  Conn.  11, 
20  Am.  Dec.  82;  Johnson  v.  Blackman,  11 
Conn.  342. 

Georgia.  —  Dickey  v.  Grice,  110  Ga.  315; 
Hanks  v.  Phillips,  39  Ga.  550;  Yahoola  River, 
etc..  Hydraulic  Hose  Min.  Co.  v.  Irby,  40  Ga. 
479;  Doe  v.  Roe,  48  Ga.  329;  Crugerz/.  Tucker, 
69  Ga.  557;  Gainesville  First  Nat.  Bank  v. 
Cody,  93  Ga.  127. 

Illinois.  —  Silsbury  v.  Blumb,  26  111.  287; 
Needles  v.  Hanifan,  11  111.  App.  303,  affirmed 
108  111.  403. 

Indiana.  —  Hubbard  v.  Harrison,  38  Ind. 
323;  Yater  v.  Mullen,  23  Ind.  562. 

Indian  Territory.  —  Central  Coal,  etc.,  Co. 
v.  Good,  (Indian  Ter.  1901)  64  S.  W.  Rep.  677. 

Io7va.  —  De  Goey  v.  Van  Wyk,  97  Iowa  491. 

Kansas.  —  Horion  Bank  Brooks,  (Kan. 
App.  1900)  62  Pac.  Rep.  675. 

Kentucky.  —  Strader  v.  Lambeth,  7  B.  Mon. 
(Ky.)  589;  Edwards  v.  Ballard,  14  B.  Mon. 
(Ky.)  233. 

Louisiana.  —  Blake  v.  Hall,  19  La.  Ann.  49; 
Smith  v.  Conrad,  15  La.  Ann.  579;  Benoit  v. 
Broussard,  19  La.  387;  Prevost  v.  Ellis,  11 


Rob.  (La.)  56;  Dupuy  v.  Dupont,  11  La.  Ann. 
226. 

Massachusetts.  —  Shearer  v.  Babson,  1  Allen 
(Mass.)  486;  Baker  v.  Briggs,  8  Pick.  (Mass.) 
122,  19  Am.  Dec.  311;  Clark  v.  Houghton,  12 
Gray  (Mass.)  38;  Langdon  v.  Langdon,  4  Gray 
(Mass.)  186. 

Michigan.  —  Busch  v.  Pollock,  41  Mich.  64; 
Highstone  v.  Burdette,  61  Mich.  54. 

Minnesota. — Van  Eman  v.  Stanchfield,  10 
Minn.  255;  Horn  v.  Hansen,  56  Minn.  43; 
Sanborn  v.  Sturtevant,  17  Minn.  200;  National 
Car,  etc.,  Builder  v.  Cyclone  Steam  Snow  Plow 
Co.,  49  Minn.  125;  Buxton  v.  Beal,  49  Minn. 
230;  Clerihew  v.  West  Side  Bank,  50  Minn. 
544;  Pfeifer  v.  National  Live  Stock  Ins.  Co., 
62  Minn.  538. 

Mississippi.  —  Whitney  v.  Cowan,  55  Miss. 
626. 

Missouri.  —  Cordes  v.  Straszer,  8  Mo.  App.  61. 
Nevada.  —  Califonia  Bank  v.  White,  14  Nev. 

373- 

New  Hampshire.  —  Woodman  v.  Eastman 
10  N.  H.  359;  Wilson  v.  Sullivan,  58  N.  H 
260;  Low  v.  Blodgett,  21  N.  H.  121;  Fiske  * 
McGregory,  34  N.  H.  414;  Libby  v.  Mt.  Monad 
nock  Mineral  Spring,  etc.,  Co.,  67  N.  H.  587; 
Stone  v.  Aldrich,  43  N.  H.  54. 

New  Jersey.  —  Plainfield  First  Nat.  Bank  v. 
Dunn,  55  N.  J.  L.  404. 

New  York.  —  Lowell  Mfg.  Co.  v.  Safeguard 
F.  Ins.  Co.,  88  N.  Y.  591;  Lee  v.  Adsit,  37  N. 
Y.  78;  Brown  v.  Thurber,  77  N.  Y.  613; 
Masterson  v.  Boyce,  29  Hun  (N.  Y.)  456;  Mc- 
Arthur  v.  Soule,  66  Barb.  (N.  Y.)  423;  Norton 
v.  Keogh,  42  Hun  (N.  Y.)  61  r ;  Taylor  v.  Bald- 
win, 10  Barb.  (N.  Y.)  582;  Whitbeck  v.  Whit- 
beck,  9  Cow.  (N.  Y.)  266;  Eaile  v.  Crane,  6 
Duer(N.  Y.)  564;  Potts  v.  Hart,  99  N.  Y.  168; 
Turver  v.  Field,  (Supm.  Ct.  Gen.  T.)  13  N.  Y. 
St.  Rep.  12;  Emerald,  etc..  Brewing  Co.  v. 
Leonard,  (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 
120;  Ropes  v.  Arnold,  81  Hun  (N.  Y.)  476; 
Coleman  v.  Elmira  First  Nat.  Bank,  53  N.  Y. 
388;  Dempsey  v.  Kipp,  61  N.  Y.  462;  Sprague 
v.  Hosmer,  82  N.  Y.  466;  Tyson  v.  Post,  108 
N.  Y.  217,  2  Am.  St.  Rep.  409;  Hankinson  v. 
Vantine,  152  N.  Y.  20;  Folinsbee  v.  Sawyer, 
157  N.  Y.  199;  Mason  v.  Decker,  42  N.  Y. 
Super.  Ct.  115;  Church  v.  Kidd,  5  Thomp.  & 
C.  (N.  Y.)  454- 

North  Carolina.  —  Carden  v.  McConnell,  1 16 
N.  Car.  875. 

North  Dakota.  —  Luther  v.  Hunter,  7  N. 
Dak.  544. 

Ohio. — Clapp  v.  Huron  County  Banking 
Co.,  50  Ohio  St.  528. 

Oregon.  —  Velten  v.  Carmack  23  Oregon  282. 
Pennsylvania .  — Com.  v.  Contncr,  21  Pa.  St. 
266;  Selser's  Estate,  141  Pa.  St.  521). 

Tennessee.  —  August  v.  Seeskind,  6  Coldw. 
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as  a  stranger  is  not  bound  by  the  rule,  even  in  a  controversy  with  a  party  to  the 
transaction,  it  follow  s  that  in  a  controversy  with  strangers  to  the  instrument 
the  parties  to  it  arc  not  themselves  estopped  to  explain  or  contradict  it  by 
parol  evidence.1  Upon  this  principle  parol  evidence  is  admitted  inactions 
for  indemnity  and  contribution,  to  establish  the  relation  of  sureties  among 
themselves  and  to  the  principal  obligor,  for  the  written  instrument  is  designed 
to  express  the  undertaking  and  obligation  of  the  signers  to  the  holder,  and  is 
not  designed  to  show  their  agreement  or  understanding  among  themselves.8 
But  where  a  party  to  the  action  is  seeking  to  enforce  for  his  own  benefit  a 
contract  inter  alios,  he  is  bound  by  the  rule  the  same  as  if  he  had  been  an 
original  party  to  the  contract,3  for  as  to  all  rights  which  originate  in  the  rela- 
tion established  by  the  written  contract,  or  which  are  founded  upon  it,  the 
rule  against  varying  it  by  parol  applies. 4 

VI.  To  Aid  Interpretation  —  1.  Explaining  Meaning  of*  Terms  —  a.  In 
GENERAL.  — Where  a  written  instrument  complete  in  itself  contains  words, 
letters,  figures,  or  characters  the  meaning  of  which  is  not  easily  or  generally 
understood,  parol  evidence  is  admissible  to  explain  their  meaning.5    Thus  it 


(Tenn.)  185;  Myers  v.  Taylor,  (Tenn.  190T)  64 
S.  VV.  Rep.  719. 

Texas. — Oriental  Invest.  Co.  v.  Barclay, 
(Tex.  Civ.  App.  1901)  64  S.  W.  Rep.  80;  John- 
son v.  Port  wood,  89  Tex.  235;  Hart  v.  Mere- 
dith, (Tex.  Civ.  App.  root)  65  S.  W.  Rep.  507. 

Vermont.  —  Wait  v.  Wait,  28  Vt.  350;  Morse 
v.  Huntington,  40  Vt.  488. 

Wisconsin.  — Stowell  v.  Eldred,  39  Wis.  614. 

See  also  the  title  Evidence,  vol.  11,  p.  550. 

1.  Party  Not  Bound  in  Contest  with  Stranger  — 
United  States.  —  Sigua  Iron  Co.  v.  Greene,  59 
U.  S.  App.  555;  Wir.kersham  v.  Singer,  1  McA. 
Pat.  Cas.  645,  29  Fed.  Cas.  No.  17,610. 

Alabama.  —  Powell      Young,  51  Ala.  518. 

Arkansas.  —  Hensley  v.  Hrodie,  16  Ark.  511; 
Gates  v.  Steele,  48  Ark.  543. 

California.  —  Smith  v.  Moynihan,  44  Cal.  53; 
Dunn  v.  Price,  112  Cal.  46. 

Illinois.  —  Chicago,  etc.,  R.  C.  v.  Beach,  29 
111.  App.  157. 

Kentucky.  —  Strader  v.  Lambeth,  7  B.  Mon. 
(Ky.)  590. 

Nevada.  —  California  Bank  v.  White,  14 
Nev.  373. 

New  Hampshire.  —  Libby  v.  Mr.  Monadnock 
Mineral  Spring,  etc.,  Co.,  67  N.  H.  587. 

New  York.  —  Lowell  Mfg.  Co.  v.  Safeguard 
F.  Ins.  Co.,  88  N.  Y.  591;  Turver  v.  Field, 
(Supm.  Ct.  Gen.  T.)  13  N.  Y.  St.  Rep.  12. 

Ohio.—  Clapp  v.  Huron  County  Banking 
Co.,  50  Ohio  St.  528. 

And  see  the  title  Evidence,  vol.  11,  p.  550. 

But  in  Maryland,  it  seems,  the  parties  to  a 
written  instrument  are  not  permitted,  in  con- 
troversies with  strangers,  to  insist  that  it  does 
not  express  what  il  was  intended  to  express. 
Henderson  v.  Mayhew,  2  Gill  (Md.)  409;  Alder- 
son  v.  Ames,  6  Md.  57;  Campbell  v.  Lowe,  9 
Md.  500,  66  Am.  Dec.  339. 

2.  Actions  for  Indemnity  and  Contribution  — 
England.  —  Batson  v.  King,  4  H.  &  N.  739. 

Alabama.  —  Branch  Bank  v.  Coleman,  20 
Ala.  140;  Summerhill  v.  Tapp,  52  Ala.  227. 

Arkansas.  —  Vestal  v.  Knight,  54  Ark.  97. 

Kentucky.  —  Denton  v.  Lytle,  4  Bush  (Ky.) 
599;  Scott  v.  Doneghy,  17  B.  Mon.  (Ky.)  321; 
Edelen  v.  White,  6  Bush  (Ky.)  408. 

Maine.  — Sturtevant  v.  Randall,  53  Me.  149. 

Massachusetts.  —  Sweet  v.  McAllister,  4  Allen 


(Mass.)  353;  M'Gee  v.  Prouty,  9  Met.  (Mass.) 
547,  43  Am.  Dec.  409;  Weeks  v.  Parsons,  176 
Mass.  570. 

Minnesota.  —  Metzner  v.  Baldwin,  11  Minn. 
150. 

Missouri.  —  McCune  v.  Belt,  45  Mo.  174; 
McCollum  v.  Boughton,  132  Mo.  601;  Leeper 
v.  Paschal,  70  Mo.  App.  117. 

New  York.  —  Thomas  v.  Truscott,  5^  Barb. 
(N.  Y.)  200;  Griffith  v.  Reed,  21  Wend.  (N.  Y.) 
502,  34  Am.  Dec.  267;  Artcher  v.  Douglass,  5 
Den.  (N.  Y.)  509. 

North  Carolina.  —  Davis  v.  Morgan,  64  N. 
Car.  570. 

Pennsylvania .  —  Ross  v.  Espy,  66  Pa.  St.  481, 
5  Am.  Rep.  394. 

South  Carolina.  —  Sloan  v.  Gibbes,  56  S.  Car. 
480.;  Aiken  v.  Barkley,  2  Spears  L.  (S.  Car.) 
747;  Smith  v.  Tunno,  1  McCord  Eq.  (S.  Car.) 
443;  Anderson  v.  Peareson,  2  Bailey  L.  (S. 
Car.)  107. 

Vermont. —  Pitkin  v.  Flanagan,  23  Vt.  160, 
56  Am.  Dec.  61. 

West  Virginia.  —  Faulkner  v.  Thomas,  48 
W.  Va.  t48. 

See  also  the  title  Contribution  and  Ex- 
oneration, vol.  7.  pp.  339,  359,  360. 

3.  Stranger  Seeking  to  Enforce  Contract.  — 
Schultz  v.  Plankinton  Bank,  141  111.  116,  33 
Am.  St.  Rep.  290;  Sayre  v.  Burdick,  47  Minn. 
367;  Schneider  v.  Kirkpatrick,  80  Mo.  App. 
145;  Selchow  v.  Stymus,  26  Hun  (N.  Y.)  145; 
Hankinson  v.  Riker,  (C.  PI.  Gen.  T.)  10  Misc. 
(N.  Y.)  185. 

4.  Minneapolis,  etc.,  R.  Co.  v.  Home  Ins. 
Co.,  55  Minn.  242;  Wodock  v.  Robinson,  148 
Pa.  Si.  503. 

5.  Explanation  of  Terms  —  England.  —  Attv.- 
Gen.  v.  Clapham,  4  De  G.  M.  &  G.  591;  Roots 
v.  Snelling,  48  L.  T.  N.  S.  216;  Spicer  v. 
Cooper,  1  Q.  B.  424,  41  E.  C.  L.  608;  Norman 
v.  Morrell,  4  Ves.  Jr.  769. 

Alabama.  —  Drake  v.  Goree,  22  Ala.  409; 
Cowles  v.  Garrett,  30  Ala.  341;  Lockhard  v. 
Avery,  8  Ala.  502. 

Arkansas.  —  Western  Assur.  Co.  v.  Altheimer, 
58  Ark.  565. 

Connecticut.  —  Hatch  v.  Douglas,  48  Conn. 
116,  40  Am.  Rep.  154. 

Georgia. —  Penn  Tobacco  Co.  v.  Leman,  109 
1104  Volume  XXI. 


To  Aid  Interpretation. 


PAROL  EVIDENCE. 


Explaining  Meaning  of  Terms. 


has  been  held  that  parol  evidence  is  admissible  to  explain  such  terms  as 
"  currency  "  or  "  current  funds,"  1  "  Canada  money,"  2  "  Texas  money 
at  its  current  price  at  New  Orleans,"  3  and  "  the  currency  used  in  the  com- 
mon business  of  the  country  at  the  date  of  maturity."  4 

b.  Technical  Terms  of  Business  or  Trade  —  The  sense  which  words 
have  acquired  in  the  particular  trade  or  business  with  regard  to  which  they 
are  used  may  be  shown  by  evidence  of  usage,  to  enable  the  court  to  declare 
what  the  language  of  the  contract  really  expressed  to  the  parties.* 


Ga.  428;  Savannah,  etc.,  R.  Co.  v.  Collins,  77 
Ga.  376,  4  Am.  St.  Rep.  87. 

Illinois.  —  Stewart  v.  Smilh,  28  III.  397; 
Hyde  Park  v.  Andrews,  87  111.  229. 

Iowa.  —  Cameron  v.  Fellows,  109  Iowa  534. 

Maine.  —  Fenderson  v.  Owen,  54  Me.  372,  92 
Am.  Dec.  551. 

Minnesota.  —  Reeves  v.  Cress,  80  Minn.  466; 
Maurin  v.  Lyon,  69  Minn.  257,  65  Am.  St.  Rep. 
568;  State  v.  Sibley,  25  Minn.  387. 

Mississippi.  —  Heirn?\  M'Caughan,  32  Miss. 
17.  66  Am.  Dec.  588;  Shackelford  Hooker, 
54  Miss.  716. 

Missouri. — Thompson  v.  Thorne,  S3  Mo. 
App.  241;  Earl  Fruit  Co.  v.  McKinney,  65  Mo. 
App.  220. 

New  Hampshire. — State  v.  Collins,  68  N. 
H.  299;  George  v.  Joy,  19  N.  H.  544. 

New  York.  —  Arthur  v.  Roberts,  60  Barb. 
(N.  Y.)  580;  Sleght  v.  Hartshorne,  2  Johns.  (N. 
Y.)  531;  Lawrence  v.  Gallagher,  73  N.  Y.  613. 

Pennsylvania.  —  Iron  City  Commercial  Col 
lege  v.  Kerr,  3  Brews.  (Pa.)  196. 

Texas.  —  Bradstreet  Co.  v.  Gill,  72  Tex.  115. 

1.  Current  Funds  —  Currency.  —  See  Currency 
—  Current,  vol.  8,  p.  503. 

2.  Canada  Money. — See  Thompson  v.  Sloan, 
23  Wend.  (N.  Y.)  71,  35  Am.  Dec.  546,  set  out 
in  the  litle  Bills  of  Exchange  and  Promissory 
Notes,  vol.  4,  p.  105,  note  6. 

3.  Texas  Money.  —  Roberts  v.  Short,  I  Tex. 
373- 

4.  Currency  Used  in  Common  Business.  —  Cal- 
breath  v.  Virginia  Porcelain,  etc.,  Co.,  22 
Gra.tt.  (Va .)  697. 

And    see    generally   words    and  phrases 
throughout  thii  work. 

5.  Technical  Terms  of  Trade  —  England.  — 
Taylor  v.  Briggs,  2  C.  &  P.  525,  12  E.  C.  L. 
245;  Bradley  v.  Newcastle  upon  Tyne,  2  El. 
&  Bl.  427,  75  E.  C.  L.  427;  Fleet  v.  Murton,  L. 
R.  7  Q.  B.  126;  Schreiber  v.  Horsley,  ir  fur. 
N.  S.  675;  Ashforth  v.  Redford,  L.  R.  9  C.  P. 
20;  Evans  v.  Pratt,  3  M.  &  G.  759,  42  E.  C.  L. 
396;  Blunt  v.  Cumyns,  2  Ves.  331;  Bakers. 
Paine,  1  Ves.  459;  Boldero  v.  East  India  Co., 
26  Beav.  316;  Kirkland  v.  Nisbet,  3  Macq.  H. 
L.  766;  Mackenzie  v.  Dunlop,  3  Macq.  II.  L. 
22;  Plaice  v.  Allcock,  4  F.  &  F.  1074;  In  re 
Leigh,  6  Ch.  D.  256;  Juggomohun  Ghose  v. 
Manickchund,  7  Moo.  Indian  App.  263;  Kirch- 
ner  v.  Venus,  12  Moo.  P.  C.  361;  Lewis  v. 
Marshall,  7  M.  &  G.  729.  49  E.  C.  L.  729; 
Adams  v.  Peters,  2  C.  &  K.  723.  61  E.  C.  L. 
723;  Allan  v.  Sundius,  1  H.  &  C.  123;  Grant 
v.  Maddox,  15  M.  &  W.  737;  Reg.  v.  Stoke- 
upon-Trent,  5  Q.  B.  303,  48  E.  C.  L.  303; 
Parker  v.  Ibbetson,  4  C.  B.  N.  S.  346,  93  E.  C. 
L.  346;  Bissell  v.  Beard,  28  L.  T.  N.  S.  740; 
Symonds  v.  Lloyd,  6  C.  B.  N.  S.  691,  95  E.  C. 
L.  691;  Myers  7/.  Sari,  7  Jur.  N.  S.  97,  30  L.  J. 
Q.  B.  D.  9;  Lucas  v.  Bristow,  El.  Bl.  &  El. 
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907,  96  E.  C.  L.  907;  Gorrissen  v.  Perrin,  2  C. 
B.  N.  S.  681,  89  E.  C.  L.  681;  Bowman  v. 
Horsey,  2  M.  &  Rob.  85;  Robertson  v.  lack- 
son,  2  C.  B.  412,  52  E.  C.  L.  412;  Leidemann 
v.  Schultz,  14  C.  B.  38,  78  E.  C.  L.  38;  Sutton 
v.  Ciceri,  15  App.  Cas.  144;  Tudgay  v.  Samp- 
son, 30  L.  T.  N.  S.  262;  Norden  Steamship  Co. 
-•.  Dempsey,  1  C.  P.  D.  654;  Chaurand  v. 
Angerstein,  Peake  N.  P.  (ed.  1795)43. 

United  States.  —  Robinson  v.  U.  S.,  13  Wall. 
(U.  S.)  363;  Livingston  v.  .Maryland  Ins.  Co., 
7  Cranch  (U.  S.)  506. 

Alabama.  —  McClure  v.  Cox,  32  Ala.  617,  70 
Am.  Dec.  552;  Jones  v.  Anderson,  76  Ala. 
427. 

Connecticut.  —  Hatch  v.  Douglas,  4S  Conn. 
116,40  Am.  Rep.  154;  In  re  Curtis,  64  Conn. 
501,  42  Am.  St.  Rep.  200;  Parker  z>.  Selden,  69 
Conn.  544. 

Georgia.  —  Dixon  v.  Central  of  Georgia  R. 
Co.,  no  Ga.  173;  Maynard  v.  Render,  95  Ga. 
652;  Goodman  v.  Henderson,  58  Ga.  567;  At- 
lanta v.  Schmeltzer,  83  Ga.  609. 

Illinois.  —  Packard  v.  Van  Schoick,  58  111. 
81;  Bissell  v.  Ryan.  23  III.  566;  Broadwell  ?>. 
Broadwell,  6  111.  599;  Myers  v.  Walker,  24  111. 
134;  Elgin  f.  Joslyn,  136  111.  525. 
Indiana.  —  Prather  v.  Ross,  17  Ind.  495. 
Iowa.  —  Wood  v.  Allen,  11 1  Iowa  97;  Steyer 
v.  Dwyer,  31  Iowa  20. 

Kansas. —  Seymour  v.  Armstrong,  62  Kan. 
720;  McGrath  v.  Crouse,  6  Kan.  App.  507. 
Maryland.  —  Williams  v.  Woods,  16  Md.  220. 
Michigan.  —  Dages  v.  Brake,  125  Mich.  64. 
Minnesota.  —  St.  Paul,   etc.,   Trust  Co.  v. 
Harrison,  64  Minn.  300. 

Missouri.  —  Wilcox  v.  Baer,  85  Mo.  App. 
592;  Evans  v.  Western  Brass  Mfg.  Co.,  118 
Mo.  553;  Soutier  v.  Kellerman,  18  Mo.  509; 
Cole  v.  Skrainka,  37  Mo.  App.  427:  Kimball  v. 
Brawner,  47  Mo.  398;  Sharp  v.  Sturgeon,  66 
Mo.  App.  191;  Blair  v.  Corby,  37  Mo.  313; 
Singleton  v.  St.  Louis  Mut.  Ins.  Co.,  66  Mo. 
63,  27  Am.  Rep.  321;  Connable  v.  Clark,  26 
Mo.  App.  162;  Storck  v.  Mcsker,  55  Mo.  App. 
26:  Soutier  v.  Kellerman,  18  Mo.  509. 

Montana.  —  Cambers  v.  Lowry,  21  Mdnt. 
478. 

New  Hampshire.  —  Farnum  v.  Concord 
Horse  R.  Co.,  66  N.  H.  569. 

New  Jersey.  —  Halsey  v.  Adams,  63  N.  J.  L. 
330. 

New  York.  —  Lneas  v.  Hoops,  42  N.  Y. 
Super.  Ct.  517;  Nevvhall  v.  Appleton,  114  N. 
Y.  140;  Dana  v.  Fiedler,  12  N.  V.  40,  62  Am. 
Dec.  130;  Hinton  Locke,  5  1 1  ill  (N .  Y.)  437; 
Mcintosh  v.  Miner.  53  N.  Y.  App.  Div.  240; 
Bissel  v.  Campbell,  54  N.  Y.  353;  Behrman  v. 
Linde,  47  Hun  (N.  Y.)  530;  Wachtershauser  v. 
Smith,  (C.  PI.  Gen.  T.)  10  N.  Y.  Supp,  535; 
Walls  v.  Bailey,  49  N.  Y.  464,  10  Am.  Rep. 
407. 
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PARt '/,   E)  '  I  PENCE.       Explaining  Meaning  of  Terms. 


<•.  Technical  Terms  of  Art  and  Science.  —  Where  an  instrument 

tout. tins  technical  terms  employed  in  the  arts  and  sciences  which  are  unintel- 
ligible to  the  common  reader,  and  yet  are  susceptible  of  a  definite  interpre- 
tation by  experts,  parol  evidence  is  admissible  to  explain  their  meaning  for  the 
purpose  of  effectuating  the  intention  of  the  party  through  the  medium  of  his 
own  language. 1 

,/.  hi  EGIBLE  WRITINGS.  —  Where  an  instrument  has  become  illegible  by 
the  lapse  of  time  the  court  may  resort  to  the  testimony  of  those  who  know 
its  contents.9  So  if  a  word  or  figure  in  the  writing  is  so  obliterated  as  to  be 
illegible,  parol  evidence  is  admissible  to  supply  it.3  And  if  the  writing  is 
obscure  and  difficult  to  read,  the  evidence  of  persons  skilled  in  deciphering 
writing  is  admissible  to  show  what  it  is.'1 

e.  Translation  of  Instruments  in  Foreign  Languages.  —  If  the 

instrument  is  in  a  foreign  language  it  is  competent  for  a  witness  to  read  and 
translate  it  for  the  enlightenment  of  the  court.5 

f.  ABBREVIA  i  n  >NS.  —  Sometimes  the  parties  resort  to  abbreviations  such 
as  Baron  Parke  has  described  as  "  a  sort  of  mercantile  shorthand,  made  up  of 
few  and  short  expressions,"0  and  parol  evidence  is  always  admissible  to 
explain  such  abbreviated  expressions.7 

g.  When  Words  Should  Be  Taken  in  Their  Popular  Sense. — 
When  words  have  a  general  well-defined  signification  and  cannot  be  consid- 
ered as  technical  or  as  being  peculiar  to  any  business  or  trade,  they  are  to  be 


Pennsylvania.  —  Miller  v.  McKeesport,  etc., 
R.  Co.,  179  Pa.  St.  350;  Brown  v.  Brooks,  25 
Pa.  St.  210;  Carey  v.  Brighi,  58  Pa.  St.  70; 
Adams  v.  Lake,  2  W.  N.  C.  (Pa.)  228. 

Tennessee.  —  Dorris  v.  King,  (Tenn.  Ch. 
iSgg)  54  S.  W.  Rep.  683;  Fry  :•.  Provident  Sav. 
L.  Assur.  Soc,  (Tenn.  Ch.  1896)  38  S.  W. 
Rep.  116. 

Texas.  —  Missouri,  etc.,  R.  Co.  v.  De  Bord, 
21  Tex.  Civ.  App.  691;  Brenneman  v.  Bush, 
(Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  699. 

Vermont.  —  New  England  Granite  Works  v. 
Bailev,  69  Vt.  257. 

For  the  Application  of  the  Principle  to  Contracts 
of  Insurance,  see  the  title  Insurance,  vol.  16,  p. 
967. 

If  the  terms  are  technical  or  local,  or  equiv- 
ocal on  the  face  of  the  instrument,  or  are 
made  so  by  reference  to  extraneous  circum- 
stances, parol  evidence  of  the  usage  and  prac- 
tice in  the  trade  is  admissible  to  explain  the 
meaning.  Salmon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  (U.  S.)  446;  Balfour  v.  Wilkins,  5 
Sawy.  (U.  S.)  429;  Fenlon's  Case,  17  Ct.  CI. 
138;  Col  well  v.  Lawrence,  38  N.  Y.  71;  Col- 
lender  v.  Dinsmore,  55  N.  Y.  200,  14  Am.  Rep. 
224;  Brown  v.  Brooks,  25  Pa.  St.  210;  Dewees 
v.  Lockhart,  1  Tex.  535. 

1.  Technical  Terms  of  Art  and  Science  —  Eng- 
land. —  Hills  ■•>.  Evans,  8  Jur.  N.  S.  525,  31  L. 
J.  Ch.  457. 

United  States.  —  Webster  Loom  Co.  v.  Hig- 
gins,  105  U.  S.  580. 

California.  —  Reynolds  v.  Jourdan,  6  Cal. 
109;  Myers  v.  Tiboals.  72  Cal.  278. 

Illinois.  —  Myers  v.  Walker,  24  111.  134. 

Indiana.  —  Prather  v.  Ross,  17  lnd.  495. 

New  Jersey.  —  New  Jersey  Zinc  Co.  v.  Bos- 
ion  Franklinite  Co.,  15  N.  J.  Eq.  418;  Hart- 
well  v.  Camman,  10  N.  J.  Eq.  128,  64  Am. 
Dec.  448. 

New  York.  —  Stroud  v.  Frith,  11  Barb.  (N. 
Y.)  300. 

Oregon.  —  Brauns  v.  Stearns,  1  Oregon  370. 


Pennsylvania.  —  Weisenberger  v.  Harmony 
F.  &  M.  Ins.  Co.,  56  Pa.  St.  442. 

Vermont.  —  Hart  v.  Hammett,  18  Vt.  127. 

See  also  the  words  and  phrases  throughout 
this  work. 

2.  Illegible  Writings. —  Little  v.  Downing,  37 

N.  H.  355. 

3.  Word  or  Figure  Obliterated. —  Walrath  v. 

Whittekind,  26  Kan.  482;  Fenderson  v.  Owen, 
54  Me.  372,  92  Am.  Dec.  551;  Arthur  v.  Rob- 
erts, 6  Barb.  (N.  Y.)  580;  Fallis  v.  Griffith, 
Wright  (Ohio)  303. 

4.  Writing  Obscure  and  Difficult  to  Read.  — 
Masters  v.  Masters,  I  P.  Wins.  425;  Norman 
v.  Morrell,  4  Ves.  Jr.  769;  Goblet  v.  Beechey, 
3  Sim.  24;  Remon  v.  Hayward,  2  Ad.  &  El. 
666,  29  E.  C.  L.  173;  Haven  v.  Brown,  7  Me. 
421,  22  Am.  Dec.  20S;  Arthur  v.  Roberts,  60 
Barb.  (N.  Y.)  580;  Sheldon  v.  Benham,  4  Hill 
(N.  Y.)  131,40  Am.  Dec.  271;  Armstrong  v. 
Burrows,  6  Watts  (Pa.)  266. 

5.  Translation  of  Instrument  in  Foreign 
Language.  —  Erusha  v.  Tomash,  98  Iowa  510, 
Taylor  v.  Sotolingo.  6  La.  Ann.  154;  Badart  v. 
Foulon,  80  Md.  579. 

6.  "Mercantile  Shorthand."  —  Marshall  v. 
Lynn,  6  M.  &  W.  118. 

7.  Explanation  of  Abbreviations  —  California. 
—  Berry  v.  Kowalsky,  (Cal.  1S91)  27  Pac.  Rep. 
286. 

Georgia.  —  Wilson  v.  Frisbie,  57  Ga.  269. 

Illinois.  —  McChesney  v.  Chicago,  173  Hi. 
75;  Singer  Mfg.  Co.  v.  Leeds,  48  111.  App.  297. 

Iowa.  —  Lacy  v.  Dubuque  Lumber  Co.,  43 
Iowa  510. 

Kansas.  —  Western  Union  Tel.  Co.  v.  Col- 
lins, 45  Kan.  88. 

Mississippi.  —  Shackelford  v.  Hooker,  54 
Miss.  716. 

Missouri. — Springfield  First  Nat.  Bank  v. 
Fricke,  75  Mo.  178,  42  Am.  Rep.  397;  Earl 
Fruit  Co.  v.  McKinney,  65  Mo.  App.  220. 

Nebraska.  —  Aultman,  etc.,  Mfg.  Co.  v.  Rich- 
ardson, 7  Neb.  1. 
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taken  in  their  plain,  ordinary,  and  popular  sense,  for  to  give  evidence  requir- 
ing words  to  receive  an  abnormal  meaning  is  to  contradict  the  writing;  and  it 
is  settled  that  the  normal  meaning  of  language  in  a  written  instrument  can 
no  more  be  changed  by  construction  than  it  can  be  contradicted  directly  by 
an  avowedly  inconsistent  agreement,  on  the  strength  of  the  talk  of  the  parties 
at  the  time  when  the  instrument  was  signed,  for  if  that  sort  of  evidence  were 
admitted  every  written  document  would  be  at  the  mercy  of  witnesses  who 
might  be  called  to  swear  anything. 1  But  an  expression  which  has  a  plain 
ordinary  meaning  when  used  in  common  parlance  may  also  have  a  technical 
meaning,  and  parol  evidence  is  admissible  to  show  that  the  parties  used  it  in 
the  technical  sense.* 


New  Hampshire.  —  George  v.  Joy,  19  N.  H. 
544- 

New  York.  —  Hulbert  v.  Carver,  37  Barb. 
(N.  Y.)  62;  Broiestedt  v.  South  Side  R.  Co.,  55 
N.  Y.  220;  William  Ottman  Co.  v.  Martin,  (N. 
Y.  City  Ct.  Gen.  T.)  16  Misc.  (N.  Y.)  490. 

North  Carolina.  —  While  v.  McMillan,  114  N. 
Car.  349. 

Pennsylvania.  —  Wingate  v.  Mechanics 
Bank,  10  Pa.  St.  104. 

Texas.  —  Davis  v.  Harnbell,  (Tex.  Civ.  App. 
1894)  24  S.  W.  Rep.  972. 

See  also  the  title  Abbreviations,  vol.  1,  pp. 
99,  100. 

F.  O.B.  — See  Earl  Fruit  Co.  v.  McKinney, 
65  Mo.  App.  220,  and  see  F.  O.  B.,  vol.  13, 
p.  726. 

1.  Words  Taken  in  Their  Popular  Sense  —  -Eng. 
land.  —  Nichol  v.  Godts,  10  Exch.  194;  Drum- 
mond  v.  Alty.-Gen.,  2  H.  L.  Cas.  863;  Holt  v. 
Collyer,  16  Ch.  D.  718;  Doe  v.  Birch,  1  M.  &  W. 
402;  Smith  v.  Jeffryes,  15  M.  &  W.  561;  Charl- 
ton v.  Gibson,  r  C.  &  K.  541,  47  E.  C.  L.  541; 
New  Zealand  Bank  v.  Simpson,  (1900)  A.  C. 
189;  Abbott  v.  Bates,  43  L.  J.  C.  PI.  150. 

United  States.  —  Standard  Sewing  Mach.  Co. 
v.  Leslie,  46  U.  S.  App.  680;  Moran  v.  Praiher, 
23  Wall.  (U.  S.)  492;  Aspden's  Estate,  2  Wall. 
Jr.  (C.  C.)  36S;  Kemblc  v.  Lull,  3  McLean  (U. 
S.)  272;  Partridge  v.  Phoenix  L.  Ins.  Co.,  15 
Wall.  (U.  S.)  573- 

Alabama.  —  Phillips  v.  Longstreth,  14  Ala. 
337- 

California.  —  Swain  v.  Grangers'  Union,  69 
Cal.  186;  Bullock  v.  Consumers'  Lumber  Co., 
(Cal.  1892)31  Pac.  Rep.  367;  Donohoe  v.  Mari- 
posa Land,  etc.,  Co.,  66  Cal.  317. 

Illinois.  —  Walton  v.  Follansbee,  165  111. 
480;  Galena  Ins.  Co.  v.  Kupfer,  28  111.  332,  81 
Am.  Dec.  284;  Marc  v.  Kupfer,  34  III.  287; 
Myers  v.  Walker,  24  111.  134;  Lord  -'.  Owen, 
35  111.  App.  382;  Holmes  v.  Stummel,  15  111. 
412;  Kemp  v.  Freeman,  42  111.  App.  500. 

Indiana.  —  Lowry  v.  Megee,  52  Ind.  107. 

Iowa.  —  Lantz  v.  Ryman,  102  Iowa  348; 
Willmering  v.  McGaughcy,  30  Iowa  205,  6  Am. 
Rep.  673;  Pilmer  v.  Branch  of  State  Bank,  16 
Iowa  321. 

Kansas.  —  Gowans  v.  Pierce,  57  Kan.  180; 
Cross  v.  Thompson,  50  Kan.  627. 

Maine.  —  Littlefield  v.  Litllefield.  28  Mc.  180. 

Massachusetts. — Violette  v.  Rice,  173  Mass. 
84;  Black  v.  Bachelder,  120  Mass.  171 ;  Flynn 
v.  Bourneuf,  143  Mass.  277,  58  Am.  Rep.  135; 
Chemical  Electric  Light,  etc.,  Co.  v.  Howard, 
150  Mass.  495;  Poole  v.  Massachusetts  Mo- 
hair Plush  Co.,  171  Mass.  49;  Brown  v.  Brown, 
8  Met.  (Mass.)  577;  Allen  v.  Kingsbury,  16 
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Pick.  (Mass.)  235;  Goode  v.  Riley,  153  Mass. 
585:  Braney  v.  Millbury,  167  Mass.  16;  Davis 
v.  Ball,  6  Cush.  (Mass.)  505,  53  Am.  Dec.  53; 
Greenfield  First  Nat.  Bank  Coffin,  162  Mass. 
180. 

Michigan.  —  Brown  v.  Schippacasse,  115 
Mich.  47;  Trowbridge  v.  Dean,  40  Mich. 
687. 

Minnesota.  —  Bell  v.  Mendenhall,  "8  Minn. 
57- 

Missouri.  —  Fruin  v.  Crystal  R.  Co.,  89  Mo. 
397;  Shickle  v.  Chouteau,  etc..  Iron  Co.,  84 
Mo.  161;  Fischer  v.  Merchants'  Dispatch 
Transp.  Co..  13  Mo.  App.  133. 

New  Hampshire.  —  Pillsbury  v.  Locke,  33  N. 
H.  96,  66  Am.  Dec.  711 ;  Goodwin  v.  Goodwin. 
59  N.  H.  548. 

New  Jersey.  —  Hartwell  v.  Camman,  10  N. 
J.  Eq.  128;  Smith  v.  Clayton,  29  N.  J.  L.  357. 

New  York.  —  Armstrong  v.  Lake  Champlain 
Granite  Co.,  147  N.  Y.  495,  49  Am.  St.  Rep. 
683;  Stillman  v.  Burfeind,  21  N.  Y.  App.  Div. 
13;  Hutchinson  v.  Root.  2  N.  Y.  App.  Div. 
584,  affirmed  158  N.  Y.  681;  Ehle  v.  Chitte- 
nango  Bank,  24  N.  Y.  54S;  Neff  v.  Friedman, 
2  Sweeny  (N.  Y.)  607. 

North  Carolina.  —  Collins  v.  Benbury,  5  Ired. 
L.  (27  N.  Car.)  118,  42  Am.  Dec.  155. 

Oregon.  —  Abraham  v.  Oregon,  etc.,  R.  Co., 
37  Oregon  495,  82  Am.  St.  Rep.  779. 

Pennsylvania.  —  Weisenberger  v.  Harmony, 
F.  &  M.  Ins.  Co.,  56  Pa.  St.  442. 

South  Carolina.  —  De  Camps  v.  Carbin,  19  S. 
Car.  121. 

Tennessee.  —  Bachman  v.  Roller,  9  Baxt. 
(Tenn.)409,  40  Am.  Rep.  97;  Mills  v.  Faris,  12 
Heisk.  (Tenn.)  451. 

Texas.  —  Farley  v.  Deslonde,  69  Tex.  458; 
Building,  etc..  Assoc.  v.  liamm,  (Tex.  Civ. 
App.  1896)  36  S.  W.  Rep.  313. 

Vermont.  —  Merrick  v.  Noble,  27  Vt.  I;  St. 
Martin  v.  Thrasher,  40V1.460;  Groot  v.  Story, 
44  Vt.  200. 

Virginia.  —  Bowycr  v.  Martin,  6  Rand.  (Va.) 

Wisconsin.  —  Lippcrt  v.  Saginaw  Milling 
Co.,  108  Wis.  512;  Williams  v.  Stevens  Point 
Lumber  Co.,  72  Wis.  487. 

See  also  generally  the  title  Interpretation 
and  Construction,  vol.  17,  p.  11  et  sea. 

2.  Words  Having  Both  Popular  and  Technical 
Meaning  —  England.  —  Clayton  v.  Gregson,  4 
N.  &  M.  602.  30  E.  C.  L.  400,  5  Ad.  &  EI.  302, 
31  E.  C.  L.  342;  Beacon  L.,  etc.,  Assur.  Co.  v. 
Gibb,  1  Moo.  P.  C.  C.  N.  S.  73,  1  New  Reports 
no;  Smith  v.  Wilson,  3  B.  &  Ad.  728,  23  E.  C. 
L.  169. 

Illinois.  —  Myers  v.  Walker,  24  111.  133. 
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//.  Witness  Not  Permitted  to  Construe  Instrument.  —  When 

parol  evidence  is  admitted  under  this  exception,  the  testimony  must  be  con- 
fined  to  the  meaning  of  the  words  in  dispute,  and  a  witness  should  in  no  case 
be  permitted  to  place  a  construction  on  the  instrument  as  a  whole.1 

2.  Explaining  Circumstances  of  Case.  —  When  a  court  is  called  upon  to  con- 
strue  an  equivocal  contract,  it  may  not  only  look  to  the  language  employed, 
but  may  receive  evidence  explaining  the  subject-matter,  the  surrounding  cir- 
cumstances, the  relations  of  the  parties,  and  the  inducing  causes  which  led 
up  to  the  making  of  the  agreement,  in  order  that  the  court  may  be  placed  as 
nearly  as  possible  in  the  situation  of  the  parties  at  the  time  and  be  the  better 
enabled  to  interpret  their  language  as  they  then  understood  it;  8  and  in  many 


Indiana. — Jaqua  ?•.  Witham,  etc.,  Co.,  106 
Ind.  545. 

New  Jersey.  —  Hartwell  v.  Camman,  10  N.  J. 
Eq.  128,  64  Am.  Dec.  448. 

New  York. — Collender  v.  Dinsmore,  55  N. 
Y.  200,  14  Am.  Rep.  224. 

South  Carolina.  —  Carolina,  etc.,  R.  Co.  v. 
Seigler.  24  S.  Car.  128. 

1.  Witness  May  Not  Construe  Instrument  as 
Whole.  —  Kirkland  v.  Nisbet,  3  Macq.  H.  L. 
766;  Powell  -'.  State,  84  Ala.  444;  Sanford  v. 
Railings,  43  111.  92;  Cabot  ?<.  Winsor,  1  Allen 
(Mass.)  546;  State  v.  Lefaivre,  53  Mo.  471; 
Anhur  v.  Roberts,  60  Barb.  (N.  Y.)  580;  Fox 
v.  Foster,  4  Pa.  St.  119. 

2.  Explaining  Circumstances  of  Case  —  Eng- 
land. \ —  Doe  v.  Bart,  1  T.  R.  701 ;  Shore  v.  Atty.- 
Gen.,  9  CI.  &  F.  555;  Macdonald  v.  Longbot- 
tom,  1  El.  &  El.  977,  102  E.  C.  L.  977;  Mun- 
ford  v.  Gething,  7  C.  B.  N.  S.  305,  97  E.  C.  L. 
305,  29  L.  J.  C.  P.  105;  Carr  v.  Montefiore,  5 
B.  &  S.  407,  117  E.  C.  L.  407;  Stokes  v.  Moore, 
1  Cox  Ch.  219;  Davis  v.  Symonds,  1  Cox  Ch. 
405;  Brown  v.  Fletcher,  35  L.  T.  N.  S.  165; 
Grahame  v.  Grahame,  19  L.  R.  Ir.  249;  Strat- 
ford v.  Powell,  1  Ball  &  B.  14;  Shelburne  v. 
Inchiquin,  1  Bro.  C.  C.  (5th  ed.)  340;  Simpson 
v.  Henderson,  M.  &  M.  300,  22  E.  C.  L.  313; 
Clayton  v.  Gregson,  4  N.  &  M.  602,  30  E.  C. 
L.  400;  Rex  v.  Laindon,  8  T.  R.  379;  New  Zea- 
land Bank  v.  Simpson,  (1900)  A.  C.  187;  Grant 
v.  Grant,  L.  R.  5  C.  P.  728;  Ogilvie  v.  Fol- 
jambe,  3  Meriv.  53;  Australasia  Bank  v. 
Palmer,  (1897)  A.  C.  540;  McCollin  v.  Gilpin, 
6  Q.  B.  D.  516. 

United  States.  —  Merriam  v.  U.  S.,  107  U.  S. 
437;  Nash  v.  Towne,  5  Wall.  (U.  S.)  6S9;  Bar- 
reda  v.  Silsbee,  21  How.  (U.  S.)  146;  Brawley 
v.  U.  S.,  96  U.  S.  168;  Bradlev  v.  Washington, 
etc..  Steam  Packet  Co.,  13'  Pet.  (U.  S.)  89; 
Chandler  7/.  Thompson,  30  Fed.  Rep.  38; 
Phelps  v.  Clasen,  Woolw.  (U.  S.)  204,  19  Fed. 
Cas.  No.  11.074;  Peisch  v.  Dickson,  1  Mason 
(U.  S.)  9;  Good  v.  Martin,  95  U.  S.  95;  Cavazos 
v.  Trevino,  6  Wall.  (U.  S.)  773;  Mauran  v. 
Bullus,  16  Pet.  (U.  S.)  528;  D'Wolf  v.  Rabaud, 
1  Pet.  (U.S.)  476;  Fuller  v.  Metropolitan  L. 
Ins.  Co.,  37  Fed  Rep.  163. 

Alabama.  —  Dextei  v.  Ohlander,  89  Ala.  269; 
Griel  v.  Lomax,  86  Ala.  132;  Tennessee,  etc., 
R.  Co.  v.  East  Alabama  R.  Co.,  73  Ala.  426; 
Smith  v.  Rice,  56  Ala.  423. 

Arkansas. — Scott  v.  Henry,  13  Ark.  112; 
Glanton  v.  Anthony,  15  Ark.  543;  Haney  v. 
Caldwell,  35  Ark.  164. 

California.  —  Pierce  v.  Robinson,  13  Cal. 
116;  Auzerais  v.  Naglee,  74  Cal.  60;  Richard- 
son v,  Scott  River  Water,  etc..  Co.,  22  Cal.  150; 


Lassing  v.  James,  107  Cal.  348;  Brannan  v. 
Mesick,  10  Cal.  95. 

Connecticut.  —  Collins  v.  Tillou,  26  Conn. 
375;  Baldwin  v.  Carter,  17  Conn.  201,  42  Am. 
Dec.  735;  Hotchkiss  v.  Barnes,  34  Conn.  35; 
Brown  v.  Brown,  4  Conn.  269. 

District  of  Columbia.  —  Rogers  v.  Garland, 
19  D.  C.  24. 

Florida.  —  Robinson  v.  Hyer,  35  Fla.  569; 
Solary  v.  Webster.  55  Fla.  363;  Robinson  v. 
Barnett,  18  Fla.  607. 

Georgia.  —  Walker  v.  Wells,  25  Ga.  141,  71 
Am.  Dec.  164;  Ferrell  v.  Hurst,  68  Ga.  134; 
Skinner  v.  Moye,  69  Ga.  476. 

Illinois.- —  Wood  v.  Clark,  121  111.  359; 
Kamphouse  v.  Gaffner,  73  111.  453;  Fowler  v. 
Black,  136  111.  363;  Moore  v.  Pickett,  62  111. 
158;  Espert  v.  Wilson,  190  111.  629;  Chambers 
v.  Prewitt,  172  111.  615. 

Indiana.  —  Indianapolis,  etc.,  R.  Co.  v.  Rey- 
nolds, 116  Ind.  358;  Torr  v.  Torr,  20  Ind.  118, 
Skinner  v.  Harrison  Tp.,  116  Ind.  139;  Heath 
v.  West,  68  Ind.  548. 

Iowa.  —  Cadwell's  Bank  v.  Crittenden,  66 
Iowa  237;  Roberts  Press,  97  Iowa  475; 
Wilts  v.  Mulhall,  102  Iowa  458;  McClelland  v. 
James,  33  Iowa  571;  Sweezey  v.  Collins,  40 
Iowa  540;  Kelly  v.  Fejervary,  m  Iowa  693; 
Clement  v.  Drybread,  108  Iowa  701. 

Kansas.  —  Citizens'  Bank  v.  Brigham,  61 
Kan.  727;  Bell  v.  Rankin,  1  Kan.  App.  209; 
Mason  v.  Ryus,  26  Kan.  464;  Walrath  v. 
Whittekind,  26  Kan.  482;  Simpson  v.  Kimber- 
lin,  12  Kan.  579;  Babcock  v.  Deford,  14  Kan. 
408;  Erie  Cattle  Co.  v.  Guthrie.  56  Kan.  754. 

Kentucky.  —  Chapman  v.  Clements,  (Ky. 
1900)  56  S.  W.  Rep.  646. 

Louisiana.  —  Lee  v.  Carter,  52  La.  Ann.  1453; 
Barry  v.  Pike,  21  La.  Ann.  221. 

Maine.  —  Bolton  v.  Bolton,  73  Me.  308;  Cotton 
v.  Smithwick,  66  Me.  367;  Biadfoid  ,\  Cressey, 
45  Me.  9. 

Maryland  ■ —  Morrison  v.  Baechtold,  93  Md. 
319;  Laflin,  etc.,  Powder  Co.  v.  Sinsheimer,  48 
Md.  416,  30  Am.  Rep.  472;  Haile  v.  Peirce,  32 
Md.  330;  Scott  v.  Baltimore,  etc.,  R.  Co.,  93  Md. 
475;  Creamer  v.  Stephenson,  15  Md.  211. 

Massachusetts.  —  Hill  v.  Rewee,  11  Met. 
(Mass.)  268;  Alvord  v.  Cook,  174  Mass.  120; 
Bigelow  v.  Capen,  145  Mass.  270;  Matthews 
v.  Westborough,  134  Mass.  555;  Miller  v. 
Stevens,  100  Mass.  518,  97  Am.  Dec.  123; 
Stoops  v.  Smith,  100  Mass.  66,  97  Am.  Dec.  76. 

Michigan.  —  Powers  v.  Hibbard,  141  Mich. 
533;  Facey  v.  Otis,  n  Mich.  213. 

Minnesota.  —  Ripon   College  v.   Brown,  66 
Minn.  179    Keough  v.  McNitt,  6  Minn.  513; 
King  v.  Merriman,  38  Minn.  54. 
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cases  where  doubt  has  arisen  either  as  to  the  meaning  of  an  instrument  as  a 
whole  or  as  to  the  meaning  of  any  particular  words  used  in  it,  so  that  it  would 
reasonably  be  susceptible  of  more  than  one  interpretation,  it  has  been  held 
that  evidence  is  admissible  of  the  negotiations  of  the  parties  and  of  their  con- 
versations and  acts  at  and  about  the  time  of  executing  the  writing,  not  for 
the  purpose  of  incorporating  these  into  the  contract  or  of  adding  to  or  vary- 
ing what  the  parties  have  reduced  to  writing,  but  to  enable  the  court  to 
understand  what  they  wrote  as  they  understood  it  at  the  time.  Cases  of 
this  kind  are  analogous  to  latent  ambiguities,  but  they  are  something  more, 
for  in  these  cases  the  parol  testimony  is  used  not  only  to  explain  the  sur- 
rounding circumstances,  but  also  to  enable  the  court  to  look  in  upon  the 
minds  of  the  contracting  parties  and  to  read  the  written  words  of  their  con- 
tract in  that  very  sense  in  which  they  wrote  them.1    But  when  the  instrument 


Mississippi.  —  Ham  v.  Cerniglia,  73  Miss. 
290. 

Missouri. —  Black  River  Lumber  Co.  v. 
Warner,  93  Mo.  384;  Edwards  v.  Smith,  63 
Mo.  119;  Bunce  v.  Beck,  43  Mo.  266;  Moss  v. 
Green,  41  Mo.  390,  Blair  v.  Corby,  37  Mo.  313; 
Washington  Mut.  F.  Ins.  Co.  v.  St.  Mary's 
Seminary,  52  Mo.  480;  Dearmin  v.  Schnell,  71 
Mn.  App.  503;  Newberry  Uurand,  87  Mo. 
App.  290. 

Nebraska.  —  Doane  College  v.  Lanham,  26 
Neb.  421;  State  v.  Cass  County,  60  Neb.  566. 

New  Hampshire.  —  French  v.  Hays,  43  N. 
H.  30,  80  Am.  Dec.  J127;  Ordway  v.  Dow,  55 
N.  H.  18. 

Arew  York.  —  Ely  v.  Adams,  19  Johns.  (N. 
Y.)  313;  Douglass  v.  Peele,  Clarke  (N.  Y.) 
563;  Thomas  v.  Scutt,  127  N.  Y.  141;  Ricker- 
son  v.  Hartford  F.  Ins.  Co..  149  N.  Y.  314; 
State  Bank  v.  Lighthall,  46  N.  Y.  App.  Div. 
396;  Field  v.  Munson,  47  N.  Y.  221;  Goodrich 
v.  Siemens,  5  Lans.  (N.  Y.)  230;  Brady  v.  Cas- 
sidy,  104  N.  Y.  147;  French  v.  Cathart,  1  N. 
Y.  96;  Wilson  v.  Troup,  2  Cow.  (N.  Y.)  195,  14 
Am.  Dec.  458;  Tabbri  v.  Phoenix  Ins.  Co.,  55 
N.  Y.  129;  Greenwood  v.  Marvin,  in  N.  Y. 
435;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y. 
13:  Union  Trust  Co.  v.  Whiton,  97  N.  Y.  178; 
Brill  v.  Tuttle.  81  N.  Y.  454;  Schmittler  v. 
Simon,  114  N.  Y.  176,  11  Am.  St.  Rep.  621; 
Chouteau  v.  Suydam,  21  N.  Y.  179;  Flagler  v. 
Hearst,  62  N.  Y.  App.  Div.  18;  Blossom  v. 
Griffin,  13  N.  Y.  569,  67  Am.  Dec.  75. 

Ohio.  —  Walrath  v.  Royal  Ins.  Co.,  9  Ohio 
Cir.  Dec.  233;  Masters  v.  Freeman,  17  Ohio 
St.  323;  Monnett  v.  Monnett,  46  Ohio  St.  35. 

Oklahoma.  —  Keokuk  Falls  Imp.  Co.  v. 
Kingsland,  etc.,  Mfg.  Co.,  5  Okla.  32. 

Oregon.  —  Weiler  v.  Ilenarie,  15  Oregon  28. 

Pennsylvania.  —  Crown  Slate  Co.  v.  Allen, 
199  Pa.  St.  239;  Centenary  M.  E.  Church  r. 
Clime,  116  Pa.  St.  146;  Foster  v.  McGraw,  64 
Pa.  St.  464;  Ervvin's  Appeal,  20  W.  N.  C.  (Pa.) 
278;  Thayer's  Appeal,  (Pa.  1887)  8  Cent.  Rep. 
479;  Caley  v.  Philadelphia,  etc.,  R.  Co.,  80 
Pa.  St.  303;  Iron  City  Commercial  College  v. 
K  ;rr,  3  Brews.  (Pa.)  196. 

Rhode  Island.  —  Bailey  v.  Larchar,  5  R.  I. 
53°- 

Tennessee.  —  McCallum  v.  Jobe,  9  Baxt. 
(Tenn.)  168,  40  Am.  Rep.  84;  Kansas  City, 
etc.,  R.  Co.  -'.  Beeler,  90  Tenn.  548. 

Texas.  —  Schleicher  v.  Runge,  (Tex.  Civ. 
App.  1896)  37  S.  W.  Rep.  982;  A.  J,  Anderson 
Electric  Co.  v.  Cleburne    Water,  etc.,  Co.. 


(Tex.  Civ.  App.  1898)44  S.  W.  Rep.  929;  Clark 
v.  Gregory,  87  Tex.  189. 

Utah.- — Brown  v.  Markland,  16  Utah  360, 
67  Am.  St.  Rep.  629. 

Vermont.  —  Lawrence  v.  Graves,  60  Vt.  657; 
Lyon  v.  Kidder,  48  Vt.  42;  Lowry  v.  Adams, 
22  Vt.  160;  Houghton  v.  Clough,  30  Vt.  312. 

Virginia.  —  Crawford  v.  Jarrett,  2  Leigh 
(Va.)  630;  Richardson  v.  Planters  Bank.  94 
Va.  130;  Ratcliffe  v.  Allison,  3  Rand.  (Va.)  537; 
Knick  v.  Knick,  75  Va.  19;  Talbott  v.  Rich- 
mond, etc.,  R.  Co.,  31  Gratt.  (Va.)  685:  Tuley 
v.  Barton,  79  Va.  387;  French  v.  Williams,  82 
Va.  462. 

Washington.  —  Pennsylvania  Mortg.  Invest. 
Co.  v.  Simms,  16  Wash.  243. 

West  Virginia.  — Crislip  v.  Cain,  19  W.  Va. 
483;  Kn.owlton  v.  Campbell,  48  W.  Va.  294; 
Hansford  v.  Chesapeake  Coal  Co.,  22  W. 
Va.  70. 

Wisconsin. — Sigerson  v.  Cushing,  14  Wis. 
527;  Gardinier  v.  Kellogg,  14  Wis.  605;  Roe  v. 
Bacheldor,  41  Wis.  360;  Wussow  v.  Hase,  108 
Wis.  382;  Murray  Hill  Land  Co.  v.  Milwaukee 
Light,  etc.,  Co.,  no  Wis.  555. 

For  the  Application  of  the  Rule  to  Cases  of 
Equitable  Election,  see  the  title  EQUITABLE 
Election,  vol.  11,  pp.  68,  69. 

1.  Evidence  of  Negotiations  and  Acts  of  Parties 
—  England.  —  Mumford  v.  Gething,  7  C.  B. 
N.  S.  305,  97  E.  C.  L.  305;  Eden  v.  Blake,  13 
M.  &  W.  614;  Baird  v.  Fortune,  4  Macq.  H. 
L.  127;  Atly.-Gen.  v.  Clapham,  4  De  G.  M.  & 
G.  591;  Rex  v.  Laindon,  8  T.  R.  379;  McCollin 
v.  Gilpin,  6  Q.  B.  I).  516;  Stokes  v.  Moore,  1 
Cox  Ch.  219;  Chambers  *.  Kelly,  Ir.  R.  7  C. 
L.  231. 

United  States.  —The  Bnrnstable,  84  Fed. 
Rep.  895;  Brawley  v.  U.  S.,  96  U.  S.  168; 
Fuller  v.  Metropolitan  L.  Ins.  Co.,  37  Fed. 
Rep.  163;  American  Bonding,  etc.,  Co.  v. 
Takahaski,  (C.  C.  A.)  111  Fed.  Rep.  125. 

Arkansas.  —  Haney  v.  Caldwell,  35  Ark.  156. 

California.  —  Balfour  v.  Fresno  Canal,  etc., 
Co.,  109  Cal.  221;  Auzerais  v  Naglee,  74  Cal. 
60;  Snyder  v.  Holt  Mfg.  Co.,  134  Cal.  324. 

Connecticut. —  In  re  Curtis,  64  Conn.  514,  42 
Am.  St.  Rep.  200. 

Georgia.  —  Atlanta  v.  Schmcluer,  83  Ga.  609. 

Illinois.  —  Barrett  .'.  Stow,  15  111.  423;  Lambe 
v.  Manning,  171  III.  612:  Irwin  v.  Powell,  188 
III.  107. 

Kansas.  —  Babcock  v.  Deford,  14  Kan.  408. 
Maine.  —  F.mcry  -\  Webster,  42  Me.  204,  66 
Am.  Dec.  274. 
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is  clear  and  unambiguous  on  its  face,  and  no  intimation  is  given  of  a  disclosure 
of  a  latent  ambiguity,  no  evidence  is  admissible  to  give  to  it  a  construction 
other  than  that  which  is  plainly  expressed.  It  must  be  interpreted  according 
to  its  terms,  and  it  will  be  enforced  without  resorting  to  proof  of  the  sur- 
i. Minding  circumstances.1     Where  the  language  used  is  too  doubtful  for  any 

Massachusetts.  —  Foster  v.  Woods,  16  Mass. 
116;  Sargent  v.  Adams,  3  Gray  (Mass.)  72,  63 
Am.  Dec.  718;  [logins  v.  Plympton,  11  Pick. 
(Mass.)  97:  Miller  v.  Stevens,  100  Mass.  518, 
97  Am.  Dec.  123;  Waterman  v.  Johnson,  13 
I'i,  k.  (Mass.)  .Mil  ,  Keller  .-.  Webb,  125  Mass.  88, 
Am.  Rep.  209,  126  Mass.  393;  Whitehead, 
etc.,  Mach.  Co.  v.  Ryder,  139  Mass.  369; 
Proctor  -/.  Hartigan,  139  Mass.  554. 

Michigan.  —  Liggett  Spring,  etc.,  Co.  v. 
Michigan  Buggy  Co.,  106  Mich.  445;  Wickes 
v.  Swift  Electric  Light  Co.,  70  Mich.  322;  Cook 

Brown,  62  Mich.  473,  4  Am.  St.  Rep.  870. 

Missouri.  —  Blair  v.  Corby,  37  Mo.  313; 
Long  v.  Long,  44  Mo.  App.  141. 

New  York.  —  Field  v.  Munson,  47  N.  Y.  221 ; 
Goodrich  v.  Stevens,  5  Lans.  (N.  Y.)  230;  Mc- 
intosh v.  Miner,  53  N.  Y.  App.  Div.  240;  Wal- 
rath  v.  Thompson,  4  Hill  (N.  Y.)2oo;  Almgren 
v.  Duiilh,  5  N.  Y.  28;  La  Chicotte  v.  Rich- 
mond R.,  etc.,  Co.,  15  N.  Y.  App.  Div.  380; 
Milliard  v.  Smith,  (N.  Y.  City  Ct.  Gen.  T.)  14 
Misc.  (N.  Y.)  239;  McKee  v.  De  Witt,  12  N.  Y. 
App.  Div.  617;  Cook  v.  Adams,  32  N.  Y.  App. 
Div.  385. 

North  Carolina.  —  Hughes  v.  Pritchard,  122 
N.  Car.  59. 

Ohio.  — Quarry  Co.  v.  Clements,  38  Ohio  St. 
587,  43  Am.  Rep.  442. 

P,  nnsylvania.  —  Birchfield  v.  Castleman, 
Add.  (Pa  )  1S1. 

South  Carolina.  —  Bruce  v.  Moon,  57  S. 
Car.  60. 

Utah.  —  Brown  v.  Markland,  16  Utah  364, 
67  Am.  St.  Rep.  629;  Bartels  v.  Brain,  13  Utah 
162. 

Vermont.  —  Wait  v.  Fairbanks,  Brayt.  (Vt.) 
77;  Coffrin  v.  Cole,  67  Vt.  226. 

Wisconsin. — Ganson  v.  Madigan,  15  Wis. 
144,  82  Am.  Dec.  659;  Boden  v.  Maher,  105 
Wis.   539;  Andrews  v.  Robertson,  in  Wis. 


334. 

For  Other  Cases,  see  the  title  Interpretation 
and  Construction,  vol.  17,  p.  23. 

1.  Writing  Clear  and  Unambiguous  —  England. 
—  Mercantile  Bank  v.  Taylor,  ( 1893)  A.  C.  317; 
Cowlishaw  v.  Hardy,  25  Beav.  169;  Doe  v. 
Martin,  4  B.  &  Ad  771,  24  E.  C.  L.  159;  Coker 
v.  Guy,  2  B.  &  P.  56s;  Sotilichos  v.  Kemp,  3 
Exch.  105;  Ogilvie  v.  Foljambe,  3  Meriv.  53; 
De  la  Warr  v.  Miles,  17  Cli.  D.  535;  Hitchin 
v.  Groom,  5  C.  B.  515,  57  E.  C.  L.  515. 

United  States.  —  Meredith  v.  Picket,  9  Wheat. 
(U.  S.)  573;  Culver  v.  Wilkinson,  145  U.  S.  205; 
Union  Stock  Yards,  etc.,  Co.  v.  Western  Land, 
etc.,  Co.,  18  U.  S.  App.  438;  Tinsley  v.  Jemi- 
son,  38  U.  S.  App.  665;  Ivison  v.  Board  of 
School  Com'rs,  39  Fed.  Rep.  735;  Standard 
Sewing  Mach.  Co.  v.  Leslie,  46  U.  S.  App. 
680;  Thompson  v.  Knickerbocker  L.  Ins.  Co., 
104  U.  S.  252;  Montgomery  v.  ./Etna  L.  Ins. 
Co.,  38  C.  C.  A.  553;  Reid  v.  Diamond  Plate- 
Glass  Co.,  54  U.  S.  App.  619;  Smith  v.  Hoff- 
man, 2  Cranch  (C.  C.)  651. 

Alabama.  —  Johnson  v.  Ballew,  2  Port.  (Ala.) 
29;  Phillips  v,  Longstreth,  14  Ala.  337;  Dexter 


v.  Ohlander,  93  Ala.  441;  Pierce  v.  Tidwell,  81 
Ala.  299. 

Arkansas.  —  Haney  v.  Caldwell,  35  Ark. 
164;  Moore  v.  Terry,  66  Ark.  393. 

California.  ■ —  Braun  v.  Woollacott,  129  Cal. 
107. 

Colorado.  —  Neuman  v.  Dreifurst,  9  Colo.  228. 
Connecticut. — Adams  v.  Turner,  73  Conn. 
38;  Glendale  Woolen  Co.  v.  Protection  Ins. 
Co.,  21  Conn.  19,  54  Am.  Dec.  309;  Hildreth 
v.  Hartford,  etc.,  Tramway  Co.,  73  Conn.  631. 

District  of  Columbia.  —  Langdon  v.  Evans,  3 
Mackey  (D.  C.)  1. 

Georgia.  —  Bass  Dry  Goods  Co.  v.  Granite 
City  Mfg.  Co.,  113  Ga.  1142;  Ainslie  v.  Eason, 
107  Ga.  747;  Carter  v.  Williamson,  106  Ga.  280; 
Terrell  v.  Huff,  108  Ga.  655. 

Illinois.  —  Rector  v.  Hartford  Deposit  Co., 
190  111.  380;  Western  R.  Equipment  Co.  v. 
Missouri  Malleable  Iron  Co.,  91  111.  App.  28. 

Indiana.  —  Lett  v.  Horner,  5  Blackf.  (Ind.) 
296;  Davis  v.  Liberty,  etc.,  Gravel  Road  Co., 
84  Ind.  36;  Brown  v.  Langner,  25  Ind.  App. 
538;  Singer  Mfg.  Co.  v.  Suits,  17  Ind.  App. 
639- 

Indian  Territory.  —  Yocum  v.  Cary,  I  Indian 
Ter.  626. 

Iotua.  —  Cannon  v.  Folsom,  2  Iowa  101; 
Hunt  v.  Gray,  76  Iowa  268. 

Kentucky.  —  Kendall  v.  Russell,  5  Dana(Ky.) 
501,  30  Am.  Dec.  696;  Price  v.  Rodman,  2  Ky. 
L.  Rep.  213;  Mullins  v.  Taylor,  8  Ky.  L.  Rep. 
531;  Vansant  v.  Runyon,  (Ky.  1898)44  S.  W. 
Rep.  949. 

Louisiana.  —  Lazare  v.  Peytavin,  12  Mart. 
(La.)  684;  Weinberger  v.  Merchants'  Ins.  Co., 
41  La.  Ann.  31;  Porter  v.  Sandidge,  32  La. 
Ann.  449. 

Maine.  —  Morrill  v.  Robinson,  71  Me.  24; 
Gatchell  v.  Morse,  81  Me.  205;  Bolton  v. 
Bolton,  73  Me.  299. 

Maryland.  —  Young  v.  Frost,  5  Gill  (Md.) 
287;  Boyce  v.  Wilson,  32  Md.  122;  Reeder  v. 
Machen,  57  Md.  56;  Cassard  v.  McGlannan,  88 
Md.  168;  Lazear  v.  National  Union  Bank,  52 
Md.  78,  36  Am.  Rep.  355;  Castleman  v.  Du 
Val,  89  Md.  659. 

Massachusetts.  —  Stackpole  v.  Arnold,  11 
Mass.  27,  6  Am.  Dec.  150;  Black  v.  Bachelder, 
120  Mass.  171;  Will  M.  Kinnard  Co.  v.  Cutter 
Tower  Co.,  159  Mass.  391;  Wright  v.  Smith, 
16  Gray  (Mass.)  499;  Doyle  v.  Dixon,  12  Allen 
(Mass.)  576;  Pike  v.  Mcintosh,  167  Mass.  309. 

Michigan.  —  Spence  v.  Bowen,  41  Mich.  149; 
Carney  v.  Hotchkiss,  48  Mich.  276;  Baker  v. 
Morehouse,  48  Mich.  334;  McCray  Refrigera- 
tor, etc.,  Co.  v.  Woods,  99  Mich.  269,  41  Am. 
St.  Rep.  599;  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146,  7  Am.  Rep.  638;  Petty- 
place  v.  Groton  Bridge,  etc.,  Co.,  103  Mich. 
155;  Baker  v.  Baird,  79  Mich.  255. 

Minnesota.  —  Winona  v.  Thompson,  24  Minn. 
199;  St.  Paul,  etc.,  R.  Co.  v.  St.  Paul  Union 
Depot  Co.,  44  Minn.  325;  Haycock  r.  John- 
ston, 81  Minn.  49;  Phelps  v.  Sargent.  73 
Minn.  260. 
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settled  construction,  parol  evidence  cannot  be  received  to  create  instead  of 
merely  construing  the  contract,  for  this  would  be  an  attempt  to  do  for  a  party 
that  which  he  has  not  chosen  to  do  for  himself,  and  the  law  very  properly 
denies  such  authority  to  courts  of  justice.1  But  if  the  writing  is  wholly  un- 
intelligible on  its  face  it  is  permissible  to  prove  the  parol  contract  which  the 
parties  attempted  to  reduce  to  writing.3 

3.  Explaining  Ambiguities.  — ■  The  admissibility  of  parol  evidence  to  explain 
ambiguities  has  been  fully  treated  in  another  part  of  this  work.3 

4.  To  Show  Purpose  for  Which  Instrument  Was  Executed  —  a.  In  General. 
—  Parol  evidence  is  admissible  to  show  the  purpose  for  which  an  instrument 
was  executed,  and  that  its  design  and  object  were  different  from  what  its  lan- 
guage, if  alone  considered,  would  indicate.4 

Washington. —  Gurney  v.  Morrison,  12  Wash. 


Missouri.  —  Miller  v.  Dunlap,  22  Mo.  App. 
97;  Maguire  v.  Maguire,  3  Mo.  App.  458; 
Halliday  v.  Lesh,  85  Mo.  App.  285;  Grisham 
Mercantile,  etc.,  Co.  v.  Rabich,  84  Mo.  App. 
544;  Blakely  v.  Bennecke,  59  Mo.  193;  Gill  v. 
Johnson-Brinkman  Commission  Co.,  84  Mo. 
App.  456. 

Nebraska.  —  Latenser  v.  Misner,  56  Neb.  340. 

New  Hampshire.  —  McQuesien  v.  Bowman, 
17  N.  H.  24. 

New  Jersey.  —  Rogers  v.  Colt,  21  N.  J.  L. 
704;  Speer  v.  Whitfield,  10  N.  J.  Eq.  107. 

New  York.  —  Clinton  v.  Brown,  41  Barb.  (N. 
Y.)  226;  Freedman  v.  Loomis,  (C.  PI.  Gen.  T.) 
12  Misc.  (N.  Y.)  156;  Humphreys  v.  New  York, 
etc.,  R.  Co.,  121  N.  Y.  435;  House  v.  Walch, 
144  N.  Y.  418;  Davis  v.  New  York  Steam  Co., 
33  N.  Y.  App.  Div.  401;  Brady  v.  Read,  94  N. 
Y.  631;  Doe  v.  Roe,  1  Wend.  (N.  Y.)  548; 
Snowden  v.  Guion,  101  N.  Y.  458;  Whallon  v. 
Kauffman,  19  Johns.  (N.  Y.)  104;  De  Retner 
v.  Brown,  165  N.  Y.  410;  Snyder  v.  Lindsey, 
157  N.  Y.  616. 

North  Carolina.  —  Carter  v.  McNeeley,  1 
Ired.  L.  (23  N.  Car.)  448. 

North  Dakota.  —  Hutchinson  v.  Cleary,  3  N. 
Dak.  270. 

Ohio.  —  Morris  v.  Edwards,  1  Ohio  189;  Mc- 
Donald v.  Page,  Wright  (Ohio)  121. 

Oregon.  —  Tallmadge  v.  Hooper,  37  Oregon 
503. 

Pennsylvania.  — Litlew.  Henderson,  2  Yeates 
(Pa.)  295;  Fisher  v.  Deibert.  54  Pa.  St.  460; 
Watsontown  Car  Mfg.  Co.  v.  Elmsport  Lum- 
ber Co.,  99  Pa.  St.  609. 

Rhode  Island.  —  Dyer  v.  Cranston  Print 
Works,  (R.  I.  i893)  4i'Atl.  Rep.  1014. 

South  Carolina. —  Gibson  v.  Watts,  I  McCord 
Eq.  (S.  Car.)  490. 

Tennessee. — Clark  v.  Clark,  2  Lea  (Tenn.) 
723;  Nashville  First  Nat.  Bank  v.  Nashville 
St.  R.  Co.,  (Tenn.  Ch.  1898)46  S.  W.  Rep.  312. 

Texas.  —  Crystal  Ice  Mfg.  Co.  v.  San  An- 
tonio Brewing  Assoc.,  8  Tex.  Civ.  App  1; 
Fu  q  ua  v.  Pabst  Brewing  Co.,  (Tex.  Civ.  App. 
1896)  36  S.  W.  Rep.  479;  Foote  v.  Frost,  (Tex. 
Civ.  App.  1897)  39  S.  VV.  Rep.  32S;  Jones  v. 
Ilanna,  24  Tex.  Civ.  App.  550;  Building,  etc.. 
Assoc.  v.  IFamm,  (Tex.  Civ.  App.  1896)  36  S. 
W.  Rep.  313;  Evans-Snider-Buel  Co.  v.  Strib- 
ling,  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  40; 
Curtis  v.  Kelley,  24  Tex.  Civ.  App.  540; 
Crouch  Johnson,  7  Tex.  Civ.  App.  435; 
Saunders  v.  Weckcs,  (Tex.  Civ.  App.  1900) 
55  S.  W.  Rep.  33. 

Vermont.  —  Musscy  v.  Curtis,  60  Vt.  271; 
Wood  v.  Shurtleff,  46  Vt.  325. 


456. 

West  Virginia.  —  Hurst  v.  Hurst,  7  W.  Va. 
289;  McGuire  v.  Wright,  18  W.  Va.  507;  Long 
v.  Perine,  41  W.  Va.  314;  Findley  v.  Arm- 
strong, 23  W.  Va.  113;  Buena  Vista  Co.  v. 
Billmyer,  48  W.  Va.  382;  Camden  v.  McCoy, 
48  W.  Va.  377;  Martin  v.  Monongahela  R.  Co., 
48  W.  Va.  542. 

Wisconsin.  —  Johnson  v.  Pugh,  no  Wis.  167. 

See  also  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  23. 

1.  Writing  Wholly  Unintelligible.  —  Peisch  v. 
Dickson,  1  Mason  (U.  S.)  n;  Doe  v.  Roe,  1 
Wend.  (N.  Y.)  547. 

2.  Evidence  to  Prove  Original  Parol  Contract. 
—  Moulding  v.  Prussing,  70  111.  151. 

3.  See  the  title  Ambiguity,  vol.  2,  p.  289 
et  seq. 

4.  Purpose—  In  General  —  Alabama.  —  Locket 
v.  Child,  11  Ala.  644;  Brown  v.  Isbell,  11  Ala. 
1009. 

California.  —  Pierce  v.  Robinson,  13  Cal. 
116;  Ruiz  v.  Dow,  113  Cal.  490. 

Connecticut.  —  Baldwin  v.  Carter,  17  Conn. 
201,  42  Am.  Dec.  735;  Mutual  Ben.  L.  Ins. 
Co.  v.  Jarvis,  22  Conn.  133;  Purcell  v.  Burns, 
39  Conn.  429. 

Delaware.  —  Stephens  v.  Green  Hill  Ceme- 
tery Co.,  1  Houst.  (Del.)  26. 

Georgia.  —  Ingram  v.  Little,  21  Ga.  420. 

Indiana.  — Chicago,  etc.,  R.  Co.  v.  West,  37 
Ind.  211;  Bever  v.  Bever,  144  Ind.  157. 

Iowa.  —  Collins  v.  Gilson,  29  Iowa  61;  Hart- 
ley State  Bank  v.  McCorkell,  91  Iowa  660; 
Hathway  v.  Rogers,  112  Iowa  638;  Zuber  v. 
Johnson,  10S  Iowa  273. 

A'ansas.  —  Brook  v.  Latimer,  44  Kan.  431,  21 
Am.  St.  Rep.  292. 

Maine.  —  Nutter  v.  Stover,  48  Me.  163. 

Maryland,  —  Scott  v.  Baltimore,  etc.,  R.  Co., 
93  Md.  475- 

Massachusetts.  —  Fisk  v.  Fisk,  12  Cush. 
(Mass.)  150;  King  v.  Lawson,  98  Mass.  309. 

Michigan. — Rawlings-'.  Fisher,  no  Mich.  19. 

Missouri.  —  Philibert  v.  Burch,  4  Mo.  App. 
470;  Broadwater  -•.  Darne,  10  Mo.  277. 

Nebraska.  —  Collingswootl  v.  Merchants' 
Bank,  15  Neb.  118. 

New  Hampshire.  —  Downes  v.  Union  Cong. 
Soc,  63  N.  II.  151. 

New  Jersey.  —  Bliss  v.  Cronk,  (N.  J.  1901)  50 
Atl.  Rep.  315. 

New  York. —  Hutchins  v.  Hcbbard,  34  N. 
Y.  26;  Truscott  v.  King,  6  N.  Y.  147;  Agawam 
Bank  <".  Strevcr,  18  N.  Y.  502;  Bell  v.  Shibley, 
33  Barb.  (N.  Y.)  610;  Mcssmore  v.  New  York 
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b.  ONE  Contract  Consideration  for  Another.  —  It  is  a  common 
business  transaction  for  one  contract  to  be  the  consideration  of  another,  and 
it  cannot  be  successfully  contended  that  proof  of  the  contract  which  is  the 
consideration  adds  to  or  varies  the  terms  of  the  other.  Consequently,  no  rule 
or  policy  of  the  law  is  violated  by  allowing  proof  of  the  purpose  for  which  an 
instrument  was  delivered,  or  evidence  that  the  purpose  does  not  require  its 
enforcement.'  And  where  an  independent  parol  agreement  has  been  made 
as  an  inducement  to  a  written  contract,  it  is  not  necessary  that  the  written 
contract  should  contain  any  reference  to  the  parol  agreement  to  authorize 
proof  thereof. '* 

Whether  Contract  of  Purchase  or  of  Security.  —  It  is  a  familiar 
rule  that  where  a  question  arises  as  to  whether  a  written  instrument  was 
intended  as  a  contract  of  purchase  or  merely  as  one  of  security,  a  court  of 
equity  looks  beyond  the  terms  of  the  instrument  to  the  real  transaction  ;  and 
when  that  is  shown  to  be  one  of  security  and  not  of  sale,  the  court  will  give 
effect  to  the  actual  contract  of  the  parties.  As  the  equity  upon  which  the 
court  acts  in  such  cases  arises  from  the  real  character  of  the  transaction,  any 
evidence,  either  written  or  oral,  tending  to  show  this  is  admissible.3 


Shot,  etc.,  Co.,  40  N.  Y.  422;  Grierson  v.  Ma- 
son, I  Hun  (N.  Y.)  113,  affirmed  60  N.  Y.  397; 
Cady7A  Merchants'  Bank.  (Supm.  Ct.  Gen.T.) 
14  N.  Y.  St.  Rep.  99;  Union  Trust  Co.  v. 
Whiton,  97  N.  Y.  178. 

North  Carolina.  —  Vestal  v.  Wicker,  108  N. 
Car.  21, 

Ohio.  —  Wright  v.  Merchant,  2  Ohio  Dec. 
(Reprint)  742,  5  West.  L.  Month.  194. 

J'ennsylvania.  —  Levy  v.  Moore,  I  Phila. 
(Pa.)  325;  Sweetzer's  Appeal,  71  Pa.  St.  264; 
Peterson  v.  Willing,  3  Dall.  (Pa.)  506;  Sheaffer 
v.  Sensenig,  182  Pa.  St.  634. 

South  Carolina. —  McAteer  v.  McAleer,  31 
S.  Car.  3T3. 

South  Dakota.  —  Meyer  v.  Davenport  Ele- 
vator Co.,  12  S.  Dak.  172. 

Texas.  —  McClenny  v.  Floyd,  10  Tex.  159; 
Deutschman  v.  Battaile,  (Tex.  Civ.  App.  1896) 
36  S.  W.  Rep.  489;  Cox  v.  Bray,  28  Tex.  247; 
Henderson  v.  Stith,  (Tex.  Civ.  App.  1898)43 
S.  VV.  Rep.  566. 

Vermont. — Stewart  v.  Martin,  49  Vt.  266; 
Allen  v.  Spafford,  42  Vt.  116;  Bedell  v.  Wilder, 
65  Vt.  406,  36  Am.  St.  Rep.  871. 

Virginia.  —  Witz  v.  Fite,  91  Va.  446. 

West  Virginia.  —  McClanahan  v.  McClana- 
han,  36  W.  Va.  34;  Sayre  v.  King,  17  W.  Va. 
562;  Pancake  v.  George  Campbell  Co.,  44  W. 
Va.  82. 

Wisconsin.  —  McCormick  v.  Herndon,  67 
Wis.  648. 

1.  One  Contract  Consideration  for  Another  — 

United  States.  —  Burke  v.  Dulaney,  153  jU.  S. 
228. 

California.  —  Howard  v.  Stratton,  64  Cal. 
487;  Schultz  v.  Noble,  77  Cal.  81. 

Indiana. — Singer  Mfg.  Co.  v.  Forsyth,  108 
Ind.  334;  Hazzard  v.  Duke,  64  Ind.  220. 

Iowa.  —  Dicken  v.  Morgan,  54  Iowa  684; 
Trayer  v.  Reeder,  45  Iowa  272;  Puttman  v. 
Haltey,  24  Iowa  425. 

Maine.  —  Williams  v.  Hagar,  50  Me.  9. 

Michigan.  —  Maltz  v.  Fletcher,  52  Mich.  484: 
Colman  v.  Post,  10  Mich.  422,  82  Am.  Dec.  49; 
Bowker  v.  Johnson,  17  Mich.  42;  Breiten- 
wischer  v.  Clough,  in  Mich.  6,  66  Am.  St. 
Rep.  372. 

New    York.  —  Playa  De  Oro  Min.  Co.  v. 


Gage,  60  N.  Y.  App.  Div.  1;  Andrews  v. 
Brewster,  124  N.  Y.  433;  Beckwith  v.  Bur- 
lingame,  (County  Ct.)  16  Misc.  (N.  Y.)  217; 
Unger  v.  Jacobs,  7  Hun  (N.  Y.)  220. 

North  Carolina.  —  McGee  v.  Craven,  106  N. 
Car.  351. 

Oregon.  —  La  Grande  Nat.  Bank  v.  Blum,  26 
Oregon  52;  Butkhart  v.  Hart,  36  Oregon  586. 

Pennsylvania.  —  Weaver  v.  Wood,  9  Pa.  St. 
220. 

South  Dakota.  —  Chase  v.  Redfield  Creamery 
Co.,  12  S.  Dak.  529, 

The  proposition  staled  in  the  text  comes 
within  the  general  rule  that  the  consideration 
of  a  written  contract  may  always  be  shown  by 
extrinsic  evidence,  as  to  which  see  supra,  this 
title,  Exceptions  to  General  Rule  —  Evidence  of 
Consideration. 

2.  Keference  to  Parol  Agreement  Not  Necessary. 

—  Bonney  v.  Morrill,  57  Me.  368;  Thomas  v. 
Loose.  114  Pa.  Si.  35;  Downey  v.  Hatter,  (Tex. 
Civ.  App.  1898)  48  S.  W.  Rep.  32. 

3.  Whether  Contract  of  Purchase  or  of  Security 

—  United  States.  —  Morgan  v.  Shinn,  15  Wall. 
(U.  S.)  105. 

Alabama.  —  Hieronymus  v.  Glass,  120 
Ala.  46. 

Georgia.  —  Florida  Cent.,  etc.,  R.  Co.  v. 
Usina,  in  Ga.  697. 

Indiana.  — Ginz  i>.  Stumph,  73  Ind.  209. 

Iowa. — Ayers  v.  Home  Ins.  Co.,  21  Iowa 
185. 

Kansas. —  Hamilton  v.  Whitson,  5  Kan. 
App.  347- 

Louisiana.  —  Summers  v.  U.  S.  Insurance 
Co.,  13  La.  Ann.  504. 

Miine.  —  Maine  Bank  v.  Smith,  18  Me.  99. 

Massachusetts.  ■ —  Hazard  v.  Loring,  10  Cush. 
(Mass.)  267;  Howard  v.  Odell,  1  Allen  (Mass.) 
85;  Pond  v.  Eddy,  113  Mass.  149;  Campbell  v. 
Dearborn,  109  Mass.  130,  12  Am.  Rep.  671; 
Dixon  v.  National  L.  Ins.  Co.,  168  Mass. 
48;  Riley  v.  Hampshire  County  Nat.  Bank, 
164  Mass.  482. 

Michigan.  —  Hill  v.  Goodrich,  39  Mich.  439; 
Hyler  v.  Nolan,  45  Mich.  357. 

Minnesota.  —  Davis  v.  Crookston  Water- 
works, etc.,  Co.,  57  Minn.  402,  47  Am.  St.  Rep. 
622. 
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d.  To  Show  Purpose  of  Assignment.  —  This  rule  has  frequent  applica- 
tion also  where  assignments  of  instruments  absolute  on  their  face  have  in 
reality  been  made  for  collection  or  some  other  special  purpose.1 

e.  Express  Terms  of  Instrument  Not  to  Be  Contradicted.  —  But 
the  rule  is  subject  to  the  qualification  that  the  purpose  thus  disclosed  must 
not  be  inconsistent  with  the  express  terms  of  the  instrument;  2  for  if  the  par- 
ties have  clearly  stated  their  purpose  in  the  instrument  itself,  no  extrinsic 
evidence  will  be  received  to  contradict  it.3 

5.  To  Show  Interpretation  by  Parties.  — ■  Parol  evidence  is  not  admissible  to 
show  the  construction  placed  upon  a  contract  by  the  parties  themselves,  when 
their  intention  may  be  readily  ascertained  from  the  contract  as  reduced  to 
writing  by  them.1    It  is  not  permissible  to  prove  what  the  parties  intended  at 


Nebraska.  —  Cortelyou  v.  Hiatt,  36  Neb.  584; 
Scharman  v.  Scharman,  38  Neb.  39. 

New  York.  —  Anthony  v.  Atkinson,  2  Swee- 
ny (N.  Y.)  228;  Gilchrist  v.  Cunningham,  8 
Wend.  (N.  Y.)  641 ;  Wormuth  v.  Tracy,  15  Hun 
(N.  Y.)  180;  Allen  v.  Hudson  River  Mut.  Ins. 
Co.,  [9  Barb.  (N.  Y.)  442;  Storer  v.  Coe,  2 
Bosw.  (N.  Y.)  661;  Matthews  v.  Sheehan,  69 
N.  Y.  585;  Van  Derhoef  v.  Hartmann,  63  N. 
Y.  App.  Div.  420;  Truscott  v.  King,  6  N.  Y. 
161;  Chester  v.  Kingston  Bank,  16  NT.  Y.  343; 
Horn  v.  Keteltas,  46  N.  Y.  605:  Vickers  v. 
Battetshall,  84  Hun  (N.  Y.)  496;  Marsh  v.  Mc- 
Nair,  99  N.  Y.  178;  Thomas  v.  Scutt,  127  N. 
Y.  133. 

Texas.  —  Lone  Star  Leather  Co.  v.  City  Nat. 
Bank,  12  Tex.  Civ.  App.  128.  . 

Washington.  —  Keeler  v.  Commercial  Print- 
ing Co.,  16  Wash.  526. 

See  also  the  titles  Bills  of  Sale,  vol.  4,  p. 
565  et  sea. j  Chattel  Mortgages,  vol.  5,  p.  951 
et  sea.;  Equity  of  Redemption,  vol.  11,  pp. 
208,  209;  Mortgages,  vol.  20,  p.  949  et  seq.; 
Pledge  and  Collateral  Security. 

1.  To  Show  Purpose  of  Assignment  —  England. 
—  Adams  v.  Jones,  12  Ad.  &  El.  455,  40  E.  C. 
L.  94;  Bell  v.  Ingestre,  12  Q.  B.  317,  64  E.  C. 
L.  317;  Pollock  v.  Bradbury.  8  Moo.  P.  C.  227. 

Alabama. — Hieronymus  v.  Glass,  120  Ala.  46. 

Connecticut.  —  Dale  v.  Gear,  38  Conn.  15,  9 
Am.  Rep.  353 ;  Case  v.  Spaulding,  24  Conn.  578. 

Georgia.  —  McCathern  v.  Bell,  93  Ga.  290; 
Galceran  v.  Noble,  66  Ga.  367;  Carhart  v. 
Wynn,  22  Ga.  24. 

Illinois. — Jones  v.  Albee,  70  III.  34;  Kirk- 
ham  v.  Boston,  67  111.  599. 

Indiana.  —  Stack  v.  Beach,  74  Ind.  571,  39 
Am.  Rep.  113;  Hazzard  v.  Duke,  64  Ind.  220. 

Iowa.  —  Cousins  v.  Westcott,  15  Iowa  253. 

Kansas.  —  Lovejoy  v.  Citizens'  Bank,  23 
Kan.  331. 

Maryland.  —  Hamburger  v.  Miller,  48  Md. 
317;  Ricketts  v.  Pendleton,  14  Md.  320. 

Michigan.  —  Newbauer  v.  Newbauer,  112 
Mich.  562. 

Missouri.  —  Lewis  v.  Dunlap,  72  Mo.  178; 
Wood  v.  Matthews,  73  Mo.  481;  Wallace  v. 
Wilson,  30  Mo.  335. 

New  Jersey. — Chaddock  v.  Vanncss,  35  N. 
J.  L.  520. 

Neiu  York.  —  Herrick  v.  Carman,  if)  Johns. 
(N.  Y.)  224. 

North  Dakota.  —  Dickinson  v.  Burke,  8  N. 
Dak.  118. 

Ohio.  —  Hudson  v.  Wolcott,  39  Ohio  St.  618. 
Pennsylvania.  —  Keller  v.  Lcib,  1  P.  &  W. 
(Pa.)  220;  Breneman  v,  Furniss,  90  Pa.  St.  186, 


35  Am.  Rep.  651 ;  Myerstown  Bank  v.  Roessler, 
186  Pa.  St.  431. 

South  Carolina.  —  Fullwood  v.  Blanding,  26 
S.  Car.  312;  Westbury  v.  Simmons,  57  S.  Car 
467. 

Washington.  — ■  Keeler  v.  Commercial  Print- 
ing Co..  16  Wash.  526. 

Wisconsin.  —  Breitengross  v.  Farr,  100  Wis. 

215- 

For  Other  Cases  see  the  titles  Bills  of  Ex- 
ch vnge  and  Promissory  Notes,  vol.  4,  p.  487; 
Pledge  and  Collateral  Security. 

2.  Express  Terms  of  Instrument  Not  to  Be 
Contradicted  —  England.  —  Barton  v.  Bank  of 
New  South  Wales,  15  App.  Cas.  381. 

United  States.  —  Burnes  v.  Scott,  117  U.  S. 
582;  Shankland  v.  Washington,  5  Pet.  (U.  S.) 
390- 

Alabama.  —  Morris  v.  Robinson,  80  Ala.  295. 

Florida.  —  Bacon  v.  Green,  36  Fla.  326. 

Iowa.  —  Wetherell  v.  Brobst,  23  Iowa  586; 
Courtwright  v.  Strickler,  37  Iowa  382;  Dick- 
son v.  Harris,  60  Iowa  727. 

Maine.  —  Milieu  v.  Marston,  62  Me.  477. 

Maryland.  —  Young  v.  Frost,  5  Gill  (Md.)  287. 

Michigan.  —  Ad:  ir  v.  Adair,  5  Mich.  204,  71 
Am.  Dec.  779;  Jones  v.  Phelps,  5  Mich.  218. 

Minnesota.  —  Gilbert  v.  Thompson,  14  Minn. 
544- 

New  York.  —  Hutchins  v.  Hebbard,  34  N. 
Y.  26;  Shradcr  v.  Bonker,  65  Barb.  (N.  Y.)  608; 
Soule  v.  Palmer,  (N.  Y.  City  Ct.  Gen.  T.)  49  N. 
Y.  Supp.  475;  Thomas  v.  Scuit,  127  N.  Y. 
140. 

Ohio.  —  Tuttle  v.  Burgett,  53  Ohio  St.  498, 
53  Am.  St.  Rep.  649. 

Texas.  —  Magill  v.  Brown,  20  Tex.  Civ.  App. 
662. 

3.  Purpose   Clearly   Stated   in   Instrument.  — 

Brydgcs  v.  Chandos,  2  Ves.  Jr.  417;  Palmer 
v.  Newell,  20  Beav.  32;  Prison  Com'rs  v.  Mid- 
dlesex, 9  Q.  B.  D.  506;  Rich  v.  Jackson,  4  Bro. 
C.  C.  (5th  cd.)  514;  Crane  v.  Bayley,  126  Mich. 
323;  Ming  ?'.  Pratt,  22  Mont.  262. 

4.  Interpretation  by  Parties  —  England.  — 
Palmer  v.  Newell,  20  Beav.  32;  Exp.  Glen- 
dinning,  Buck.  517;  Tinncy  t.  Tinney,  3  Atk. 
8;  Sotiiichos  v.  Kemp,  3  Exch.  105;  Henson 
v.  Coope,  3  Scott  N.  R.  4S;  Clifton  v.  Walmes- 
ley,  5  T.  R.  564. 

United  States.  —  Phelps  v.  Clasen,  Woohv. 
(U.  S.)  204,  [9  Fed.  Cas.  No.  11,074. 

Alabama.  —  San  ford  t.  Howard,  29  Ala.  684, 
68  Am.  Dec.  101;  Morris  v.  Robinson,  80  Ala. 
291 ;  Powell  v.  State,  84  Ala.  444. 

California.  —  Schroeder  v.  Schmidt,  74  Cal. 
459;  Farmers'  Exch.  Bank  v.  AlturaGold  Mill, 
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the  time  when  they  made  the  contract,1  or  to  show  that  all  the  parties  under- 
stood  the  transaction,  from  its  inception  to  its  final  consummation,  in  a  given 
sense;'  .mil  subsequent  declarations  and  admissions  of  the  parties,  not 
amounting  to  .1  new  agreement,  are  no  more  admissible  in  evidence  than  their 
prior  or  contemporaneous  colloquium,  when  offered  to  vary  the  effect  of  a 
written  contract.3  What  the  parties  intended  must  be  gathered  from  the 
contract  read  in  the  light  of  the  circumstances  surrounding  them  when  they 
used  the  doubtful  words.  It  is  not  permissible  to  prove  what  either  party 
secretly  intended,  as  that  would  add  to  or  take  away  from  the  writing,  which 
is  presumed  to  express  the  intention  of  both  parties.4  But  when  there  is 
doubt  as  to  the  proper  meaning  of  a  contract,  the  court  may  receive  evidence 


etc.,  Co.,  129  Cal.  263;  Bryan  v,  Idaho  Quartz 
Miu.  Co.,  73  Cal.  249. 

Florida.  —  Meinhardt  v.  Mode,  22  Fla.  279; 
Union  Hank  v.  Call,  5  Fla.  409. 

Georgia.  —  Willingham  7A  Sterling  Cycle 
Works,  113  Ga.  953. 

Illinois. — Taft  71.  Schwamb,  80  111.  289; 
Lake  v.  Freer,  11  III.  App.  576,  affirmed  115  111. 
662;  McCormick  v.  Husc,  66  III.  315. 

Indiana.  —  Free  v.  Meikel,  39  Ind.  318;  Bar- 
ney v.  Indiana  R.  Co  ,  157  Ind.  228. 

Iowa.  —  Marks  7/.  Cass  County  Mill,  etc., 
Co.,  43  Iowa  146;  McCandless  v.  Belle  Plaine 
Canning  Co.,  78  Iowa  161 ;  Van  Evera  v.  Davis, 
51  Iowa  637;  McClelland  v.  James,  33  Iowa 
571- 

Kentucky. — GaitherrA  Dougherty,  (Ky.  1896) 
38  S.  W.  Rep.  2;  Farmers.  Gregory,  78  Ky.  475. 

Maine.  —  Ames  v.  Hilton,  70  Me.  46;  Mad- 
den v.  Tucker,  46  Me.  367. 

Maryland.  —  Young  v.  Frost,  5  Gill  (Md.) 
287;  Dixon  v.  Clayville,  44  Md.  573. 

Massachusetts.  —  Ames  v.  Brooks,  143  Mass. 
344;  Taft  v.  Dickinson,  6  Allen  (Mass.)  553; 
Parry  v.  Libbey,  166  Mass.  112;  Davis  Sewing 
Mach.  Co.  v.  Stone,  131  Mass.  384;  Poole  v. 
Massachusetts  Mohair  Plush  Co.,  171  Mass. 
49;  Goodell  v.  Smith,  9  Cush.  (Mass.)  592. 

Michigan.  —  Mouat  v.  Montague,  122  Mich. 
334;  Brown  v.  Schiappacasse,  115  Mich.  47; 
Citizens'  Sav.  Bank  v.  Vaughan,  115  Mich.  156. 

Montana.  —  Ming  v.  Pratt,  22  Mont.  262. 

Nebraska.  —  Newton  Wagon  Co.  v.  Diers,  10 
Neb.  284. 

New  Hampshire.  —  Lear  v.  Durgin,  64  N.  H. 
618;  Hale  v.  Handy,  26  N.  H.  206;  Bromley  v. 
Elliott,  38  N.  H.  2S7,  75  Am.  Dec.  182. 

New  York.  —  Hill  v.  Priestly,  52  N.  Y.  635; 
Morss  :•.  Salisbury,  48  N.  Y.  637;  Albright  v. 
Voorhies,  36  Hun  (N.  Y.)437;  Morton  v.  Wood- 
ruff, 2  N.  Y.  153;  Armstrong  v.  Lake  Cham- 
plain  Granite  Co.,  147  N.  Y.  495,  49  Am.  St. 
Rep.  6S3;  Rickerson  v.  Hartford  F.  Ins.  Co., 
149  N.  Y.  307. 

Ohio.  —  Tuttle  v.  Burgett,  53  Ohio  St.  498, 
53  Am.  St.  Rep.  649. 

Pennsylvania.  —  Fuller  v.  Weaver,  175  Pa. 
St.  182. 

South  Carolina.  —  Watson  v.  Watson,  24  S. 
Car.  229;  Reab  v.  Pool,  30  S.  Car.  140;  Coates 
v.  Early,  46  S.  Car.  220;  De  Camps  v.  Carpin, 
19  S.  Car.  121. 

Tennessee.  —  Ragsdale  v.  Gossctt,  2  Lea 
(Tenn.)  729;  Nashville  First  Nat.  Bank  v. 
Nashville  St.  R.  Co.,  (Tenn.  Ch.  1898)46  S.  W. 
Rep.  313. 

Texas. — Soell  v.  Hadden,  85  Tex.  187; 
Heffron  v.  Pollard,  73  Tex.  96;  Smith  v.  Gar- 


rett, 29  Tex.  48;  Pasteur  Vaccine  Co.  v.  Bur- 
key,  22  Tex.  Civ.  App.  232. 

Virginia.  —  Grubb  v.  Burford,  98  Va.  553. 

Washington.  —  Click  v.  Weatherwax,  14 
Wash.  560;  Sibson  v.  Hamilton,  etc.,  Co.,  22 
Wash.  449. 

Wisconsin.  —  Caldwell  v.  Perkins,  93  Wis. 

89. 

1.  Intention  at  Time  —  Alabama.  —  Durand  v. 
Thouron,  I  Port.  (Ala.)  238. 

Florida.  —  Meinhardt  v.  Mode,  22  Fla.  279. 

Illinois.  —  Rigdon  v.  Conley,  141  111.  565. 

Indiana.  —  Spears  v.  Ward,  48  Ind.  541; 
Sourse  v.  Marshall,  23  Ind.  194. 

Missouri.  —  Michael  v.  St.  Louis  Mut.  F. 
Ins.  Co.,  17  Mo.  App.  23. 

New  York.  —  Pollen  ii.  Le  Roy,  10  Bosw. 
(N.  Y.)  38,  affirmed^o  N.  Y.  549. 

Pennsylvania.  —  Spencer  v.  Colt,  89  Pa.  St. 

314.  . 

South  Carolina.  —  Conway  z.  Cunningham, 
6  S.  Car.  351;  Hartsfield  v.  Chamblin,  42  S. 
Car.  1. 

Vermont.  —  Borley  v.  McDonald,  69  Vt.  309. 

Virginia.  —  Grubb  v.  Burford,  98  Va.  553. 

Consequently  it  is  not  competent  to  prove 
by  the  draftsman  of  an  agreement  the  con- 
struction put  upon  it  by  the  parties  at  the  time 
when  it  was  entered  into.  Ellis  v.  Kelly,  33 
Mis-s.  695. 

2.  Continuing    Understanding    of  Parties.  — 

Bailey  v.  Hannibal,  etc.,  R.  Co.,  17  Wall.  (U. 
S.)  105;  Union  Nat.  Bank  v.  German  Ins.  Co., 
34  U.  S.  App.  397;  Bryan  v.  Idaho  Quartz  Min. 
Co.,  73  Cal.  249;  Bacon  v.  Green,  36  Fla.  325; 
McCormick  Harvesting-Mach.  Co.  v.  Wilson, 
39  Minn.  467. 

3.  Subsequent  Declarations  and  Admissions  — 
Arkansas.  —  Brooks  v.  Isbell,  22  Ark.  488. 

Michigan.  —  Hunt  v.  Thorn,  2  Mich.  213. 

New  Hampshire.  —  Fitts  v.  Brown,  20  N.  H. 
393;  Smith  v.  Gibbs,  44  N.  H.  340;  Page  v. 
Brewster,  54  N.  H.  189. 

New  York.  —  Mott  v.  Richtmyer,  57  N.  Y. 
49- 

Pennsylvania.  —  Druckenmiller  v.  Young,  27 
Pa.  St.  g7. 

See  also  the  title  Admissions,  vol.  1,  p.  717. 

The  effect  of  such  evidence  would  be  only  to 
show  a  party's  misapprehension  of  his  rights 
under  the  contract  —  a  subject  upon  which  he 
might  well  be  mistaken  without  prejudice  to 
those  rights.  Fitts  v.  Brown,  20  N.  H.  393. 
See  also  Stringham  v.  Davis,  23  Wash.  568. 

4.  Secret  Intention  of  Party  Not  Admissible.  — 
Bull  v.  Bull,  43  Conn.  455;  McLellan  v.  Cum- 
berland Bank,  24  Me.  566;  Taft  v.  Dickinson, 
6  Allen  (Mass.)  553;  Rickerson  v.  Hartford  F. 
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of  the  practical  construction  which  the  parties  themselves  have  put  upon  it  as 
indicated  by  their  acts  under  it,1  for  it  is  a  canon  in  the  interpretation  of  con- 
tracts that  the  practice  of  the  parties  under  them  may  furnish  a  solid  basis  on 
which  their  construction  may  rest,  inasmuch  as  the  subsequent  acts  of  the 
parties  in  executing  a  contract  may  reflect  their  intention  in  making  it.2  So 
in  the  construction  of  ancient  charters  and  grants,  the  court  may  always  resort 
to  evidence  of  contemporaneous  and  subsequently  continuing  usage  under 
them,  and  indeed  it  is  said  that  there  is  no  better  way  of  construing  them.3 
Likewise,  evidence  of  the  course  of  dealing  between  the  parties  may  be 
received  to  explain  the  terms  used  in  their  written  contract,4  but  not  to  vary 
or  contradict  it.5  But  there  is  no  reason  for  receiving  evidence  of  the  con- 
duct of  the  parties  or  their  course  of  dealing  unless  the  interpretation  of  the 
contract  in  question  is  doubtful.0 

6.  Connecting  and  Explaining  Contemporaneous  Writings.  —  In  construing  a 

Ins.  Co.,  149  N.  Y.  315;  Milwaukee  Carnival 
Assoc.  v.  King,  (Wis.  1902)  88  N.  W.  Rep. 
593. 

1.  Practical  Construction  by  Parties  —  England. 
—  Baird  v.  Fortune,  4  Macq.  H.  L.  127;  Wad- 
ley  v.  Bayliss,  5  Taunt.  752,  I  E.  C.  L.  252. 

United  States.  —  Chicago  Great  Western  R. 
Co.  v.  Northern  Pac.  R.  Co.,  42  C.  C.  A.  25; 
Newton  v.  Wooley,  105  Fed.  Rep.  546;  Rhodes 
v.  Cleveland  Rolling-Mill  Co.,  17  Fed.  Rep. 
426;  Cavazos  v.  Trevino,  6  Wall.  (U.  S.)  773; 
Case  Mfg.  Co.  v.  Soxman,  138  U.  S.  431; 
Mauger  v.  Holyoke  Mut.  F.  Ins.  Co.,  Holmes 
(U.  S.)  287,  16  Fed.  Cas.  No.  9,305;  Potter  v. 
Phenix  Ins.  Co.,  63  Fed.  Rep.  382;  Chicago  v. 
Sheldon,  9  Wall.  (U.  S.)  50;  District  of  Colum- 
bia :■.  Gallaher,  124  U.  S.  505;  Topliff  v.  Top- 
liff,  122  U.  S.  121. 

Alabama.  —  Boykin  v.  Mobile  Bank,  72  Ala. 
262,  47  Am.  Rep.  408. 

California.  — Brewster  v.  Lathrop,  15  Cal.  21. 

Illinois.  —  Hartshorn  v.  Byrne.  147  III.  418; 
Wriglev  v.  Cornelius,  162  111.  92;  Vermont  St. 
M.  E.  Church  v.  Brose,  104  111.  206. 

Indiana.  — Vinton  v.  Baldwin,  95  Ind.  433; 
Ketcham  v.  Brazil  Block  Coal  Co.,  88  Ind.  515 ; 
Reissner  v.  Oxley,  80  Ind.  580;  Lyles  v. 
Lescher,  108  Ind.  382;  Gaylord  v.  Lafayette, 
115  Ind.  423;  Bement  v.  Claybrook,  5  Ind. 
App.  193;  Frazier  v.  Myers,  132  Ind.  71;  Pate 
v.  French,  122  Ind.  10;  Louisville,  etc.,  R.  Co. 
v.  Reynolds,  118  Ind.  170. 

Louisiana.  —  Amory  v.  Black,  13  La.  264; 
Perkins  v.  Dickson,  1  Rob.  (La.)4i3;  Marcotte 
v.  Coco,  12  Rob.  (La.)  167. 

Maine.  —  Emery  v.  Webster,  42  Me.  204,  66 
Am.  Dec.  274;  Northrop  p.  Hale,  72  Me.  275; 
Bradford  v.  Cressy,  45  Me.  9. 

Maryland.  —  Franklin  F.  Ins.  Co.  v.  Hamill, 
5  Md.  170. 

Massachusetts.  —  Lovejoy  v.  Lovett,  124 
Mass.  270;  Dodd  v.  Witt,  139  Mass.  63,  52  Am. 
Rep.  700. 

Minnesota.  —  Engel  v.  Scott,  etc..  Lumber 
Co.,  60  Minn.  39;  Staples  v.  Edwards,  etc.. 
Lumber  Co.,  56  Minn.  16. 

Missouri. —  St.  Louis  Gaslight  Co.  v.  St. 
Louis,  46  Mo.  121;  Dallas  v.  Berger,  59  Mo. 
App.  221. 

New  York.  —  Union  India-Rubber  Co.  v. 
Tomlinson,  1  E.  D.  Smith  (N.  Y.)  36^;  Dana 
v.  Munson,  23  N.  Y.  564;  Weber  v.  VVcber,  9 
Daly  (N.  Y  )  211;  Wilson  v.  Randall,  67  N.  Y. 
338;  French  v.  Carhart,  1  N.  Y.  96;  Giles  v. 


Comstock,  4  N.  Y.  273,  53  Am.  Dec.  374;  Rog- 
ers v.  Sttaub,  75  Hun  (N.  Y.)  264;  Austin  v. 
Southworth,  (C.  PI.  Gen.  T.)  13  Misc.  (N.  Y.) 
45;  Von  Bruck  v.  Peyser,  4  Robt.  (N.  Y.)  514. 
Ohio. — Caldwell  v.  Carthage,  40  Ohio  St.  453. 
Oregon.  —  Hicklin  v.  McClear,  18  Oregon 
126;  Wills  v.  Leverick,  20  Oregon  168;  Vance 
v.  Wood,  22  Oregon  77. 

Pennsylvania.  —  Barnhart  v.  Riddle,  29  Pa. 
St.  92. 

Rhode  Island.  —  Phetteplace  v.  British,  etc., 
Marine  Ins.  Co.,  (R.  I.  1901)  49  All.  Rep.  33. 
Texas.  —  Linney  v.  Wood,  66  Tex.  22. 
Vermont.  —  Gray    v.    Clark,    11    Vt.  583; 
Barker  v.  Troy,  etc.,  R.  Co.,  27  Vt.  766. 

Virginia.  —  Old  Dominion  Bank  v.  McVeigh, 
32  Gratt  (Va.)  541;  Knick  -■.  Knick,  75  Va.  20; 
Bowyer  v.  Martin,  6  Rand.  (Va.)  525. 

West  Virginia.  —  Knowlton  v.  Campbell,  48 
W.  Va.  294. 

Wisconsin.  —  Wussow  v.  Hase,  108  Wis. 
382;  Janesvilie  Cotton  Mills  v.  Ford,  82  Wis. 
416;  Nilson  v.  Morse,  52  Wis.  240;  Hosmer  v. 
McDonald,  80  Wis.  54. 

2.  See  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  23  et  set/. 

3.  Ancient  Charters  and  Grants.  —  Atty.-Gen. 
v.  Parker,  3  Atk.  576;  Cooke  v.  Booth,  2  Cowp. 
822;  Gape  v.  Ilandley,  3  T.  R.  291,  note; 
Blankley  v.  Winstanley,  3  T.  R.  286;  Rex  v. 
Bellringer,  4  T.  R.  821;  Rex  v.  Osbourne,  4 
East  327:  Weld  v.  Hornby,  7  East  195;  Atty.- 
Gen.  v.  Forster,  10  Ves.  Jr.  338;  Beaufort  v. 
Swansea,  3  Exch.  413;  Waterpark  v.  Fennell, 
7  H.  L.  Cas.  050;  Withnell  v.  Gartham,  1  Esp. 
322;  Wadley  v.  Bayliss,  5  Taunt.  752,  I  E.  C. 
L.  252;  Bradley  r.  Newcastle-upon-Tyne,  2  El. 
&  Bl.  428,  75  E.  C.  L.  428;  Livingston  v.  Ten 
Broeck,  16  Johns.  (N.  Y.)  23. 

4.  Course  of  Dealing. —  Bourne  v.  Gatliff,  11 
CI.  &  F.  45;  Bold  v.  Rayner,  1  M.  &  W.  343; 
Cincinnati  v.  Gas  Light,  etc.,  Co.,  53  Ohio  St. 
278. 

5.  Ford  v.  Yales,  2  Scott  N.  R.  645;  Caine  v. 
Horsefall.  2  C.  &  K.  349,  61  E.  C.  L.  341). 

6.  Not  Admissible  Unless  Meaning  Is  Doubtful. 
—  Ford  :•.  Yates,  2  M.  &  G.  549,  40  E.  C.  L. 
508;  Caine  v.  Horsefall,  2  C.  <.V  K.  349,  6t  E.  C. 
L.  349;  Menage  v.  Rosenthal,  175  Mass.  361; 
Giles  v.  Comstock,  4  N.  Y.  270,  53  Am.  Dec. 
374;  Dougherty  v.  Norwood,  196  Pa.  St.  92; 
Donlev  Bush,  44  Tex.  I.  And  see  the  title 
Interpretation  and  Construction,  vol.  17,  p. 
25,  note  1. 
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writing  the  court  is  not  confined  to  an  inspection  of  the  very  instrument  in 
question.  Other  contemporaneous  writings  between  the  parties  relating  to 
the  same  subject-matter  arc  admissible  in  evidence  to  explain  and  qualify  the 
agreements  before  the  court.  The  several  instruments  must  be  read  together, 
for  their  combined  effect  expresses  the  contractual  intention  of  the  parties.1 
And  where  a  written  agreement  refers  to  another  writing,  parol  evidence  is 
admissible  to  identify  the  writing  referred  to,  and  thus  to  connect  the  two 
instruments.8  The  cases  go  even  further  than  that,  for  where  a  reference  is 
found  to  something  which  may  be  either  a  conversation  or  a  written  docu- 
ment, evidence  is  admissible  to  show  which  it  is,  and  if  it  is  proved  to  be  a 
written  document,  it  may  be  put  in  evidence  and  so  connected  with  the  one 
already  admitted  or  proved.3    And  when  papers  thus  connected  and  read 

1.  Admissibility  of  Contemporaneous  Writings 

—  England.  —  Tyrrell  v.  Hope,  2  Atk.  560; 
Stone  v.  Metcalf,  r  Stark  53,  2  E.  C.  L.  30; 
Leeds  v.  Lancashire,  2  Campb.  205;  Hart- 
ley v.  Wilkinson,  4  Campb.  r27;  Long  v.  Mil- 
lar, 4  C.  P.  D.  450;  Smith  v.  Surman,  9  B.  & 

C.  561,  17  E.  C.  L.  443;  Ken  worthy  v.  Scho- 
field.  2  B.  &  C.  g45,  9  E.  C.  L.  286;  Allen  v. 
Bennet,  3  Taunt.  169;  Murley  v.  M'Dermott, 
3  N.  &  P.  356:  Beaumont  v.  Field,  I  B.  &  Aid. 
247;  Ruddy  v.  Midland  Great  Western  R. 
Co.,  8  L.  R.  Ir.  224;  Cave  v.  Hastings,  72  B. 

D.  125,  50  L.  J.  Q.  B.  D.  575;  In  re  Phoenix 
Bessemer  Steel  Co.,  44  L.  J.  Ch.  683. 

United  States.  —  Lee  v.  Dick,  ro  Pet.  (U.  S.) 
482;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14 
How.  (U.  S.)  456;  Thomson  v.  Beal,  48  Fed. 
Rep.  614;  Bailey  v.  Hannibal,  etc.,  R.  Co.,  17 
Wall.  (U.  S.)  96.' 

Alabama.  —  Dexter  v.  Ohlander,  89  Ala.  262; 
Drennen  v.  Satterfield,  119  Ala.  84;  McGehee 
a.  Rump,  37  Ala.  651;  Readers.  Helms,  57 
Ala.  440. 

Arkansas.  —  Parker  v.  Norman,  65  Ark.  333. 
California.  —  Verzan  v.  McGregor,  23  Cal. 
339- 

Colorado.  —  Beckwith  v.  Talbot,  2  Colo.  639. 
Connecticut.  —  Kellogg  v.  Rockwell,  19  Conn. 
446. 

Georgia.  —  Harrison  v.  Tate,  100  Ga.  383. 

Indiana.  —  Durland  v.  Pitcairn,  51  Ind.  444. 

Iowa.  —  Myers  v.  Munson,  65  Iowa  423; 
Clapp  v.  Forsler,  67  Iowa  49. 

Kansas.  —  Wichita  University  v.  Sch weiter, 
50  Kan.  672;  Miller  v.  Edgerton,  38  Kan.  36. 

Louisiana. — Akin  v.  Drummond,  2  La. 
Ann.  92. 

Maine.  —  Davlin  v.  Hill.  11  Me.  434;  Wood- 
man  v.  Carter,  90  Me.  307. 

Maryland.  —  Allen  v.  Sowerby,  37  Md.  410. 

Massachusetts.  —  Hunt  v.  Livermore,  5  Pick. 
(Mass.)  395;  Crafts  v.  Crafts,  13  Gray  (Mass.) 
360;  Cook  v.  Johnson,  165  Mass.  245. 

Michigan.  —  Rough  :..  Breitung,  117  Mich. 
48;  McNamara  v.  Gargett,  68  Mich.  454,  13 
Am.  St.  Rep.  355. 

Missouri.  —  Houck  v.  Frisbee,  66  Mo.  App. 
16. 

Montana.  —  Talbott  v.  Heinze,  (Mont.  1901) 
63  Pac.  Rep.  624. 

Nebraska.  —  Seieroe  v.  Kearney  First  Nat. 
Bink,  50  Neb.  612;  Polo  Mfg.  Co.  v.  Parr,  8 
Neb.  379,  30  Am.  Rep.  830;  Grimison  v.  Rus- 
sell. 14  Neb.  521. 

New  York.  —  Wilson  v.  Randall,  67  N.  Y. 
338;  Bernheimer  v.  Piince,  (Supm.  Ct.  App. 
t.)  29  Misc.  (N.  Y.)  308;  Rogers  v.  Smith,  47 


N.  Y.  324;  Barney  v.  Forbes,  118  N.  Y.  580; 
Mullen  v.  Cohen,  (N.  Y.  City  Ct.  Gen.  T.)  34 
Misc.  (N.  Y.)  398;  Lee  v.  M.  E.  Church,  52 
Barb.  (N.  Y.)  116;  Eager  v.  Crawford,  76  N. 
Y.  97;  Gale  v.  Nixon,  6  Cow.  (N.  Y.)  445; 
Leonard  v.  Vredenburgh,  8  Johns.  (N.  Y.)  29, 
5  Am.  Dec.  317. 

Oregon.  —  Looney  v.  Rankin,  15  Oregon  617. 
South  Dakota.  —  Farrell  v.  Edwards,  8  S. 
Dak.  425. 

Wisconsin.  —  Herbst  v.  Lowe,  65  Wis.  316; 
Gillmann  v.  Henry,  53  Wis.  465. 

See  also  the  title  Interpretation  and  Con- 
struction, vol.  17,  p.  g. 

It  is  obvious  that  where  the  court  has  to  find 
a  contract  in  a  correspondence  between  the 
parlies,  everything  that  passed  between  them 
on  that  subject  must  be  taken  into  considera- 
tion. North-West  Ttansp.  Co.  v.  McKenzie. 
25  Can.  Sup.  Ct.  38. 

2.  Identification  of  Writing  Referred  to  —  Eng- 
land. —  Hodges  v.  Horsfall,  1  Russ.  &  M.  116; 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  32;  Saunderson 
v.  Jackson,  2  B.  &  P.  23S;  Oliver  v.  Hunting, 
44  Ch.  D.  205;  Dobell  v.  Hutchinson,  3  Ad.  & 
El.  355,  30  E.  C.  L.  118. 

United  States.  —  Rutland,  etc.,  R.  Co.  v. 
Crocker,  4  Blatchf.  (U.  S.)  179. 

Alabama.  —  Drennen  v.  Salterfield,  119  Ala. 
84. 

California. — Verzan  v.  McGregor,  23  Cal. 

339- 

Indiana.  —  Amos  v.  Amos,  117  Ind.  19. 
Kentucky.  —  Dillingham    v.  Estill,  3  Dana 
(Ky.)2i. 

Maine.  —  Bourne  v.  Littlefield,  29  Me.  302; 
Sweetser  v.  Lowell,  33  Me.  446;  Brown  v.  Hol- 
yoke,  53  Me.  9;  Stowe  v.  Merrill,  77  Me.  550. 

Massachusetts.  —  Clark  v.  Houghton,  12  Gray 
(Mass.)38;  Baxter  v.  Mclntire,  13  Gray  (Mass.) 
169;  Goddard  v.  Sawyer,  g  Allen  (Mass.)  7S; 
Dadmun  v.  Lamson,  g  Allen  (Mass.)  85. 

Michigan.  —  Maxted  v.  Seymour,  56  Mich. 
I2g. 

Neiv  York.  —  Haag  v.  Hillemeier,  120  N.  Y. 

651. 

Pennsylvania.  —  Spangler  v.  Springer,  22  Pa. 
St.  454;  Clarke  v.  Adams,  83  Pa.  St.  3og. 
Rhode  Island.  —  Wilson  v.  Tucker,  10  R.  I. 

578. 

Tennessee.  —  Fitzpatrick  v.  School  Com'rs,  7 
Humph.  (Tenn.)  224,  46  Am.  Dec.  76. 

Texas.  —  Looney  v.  De  Geirse,  2  Tex.  App. 
Civ.  Cas.,  §  531. 

Vermont.  —  Bradley  v.  Pike,  34  Vt.  215. 

3.  Ridgway  v.  Wharton,  6  H.  L.  Cas  238; 
Oliver  v.   Hunting,  44  Ch.  D.  208;  Cave  v. 
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together  show  a  complete  and  unambiguous  agreement,  they  must  speak  for 
themselves,  and  the  agreement  which  they  disclose  cannot  be  varied  or  con- 
tradicted by  parol  evidence.1  But  parol  evidence  is  admissible  to  explain  an 
ambiguity  caused  by  inconsistent  statements  in  the  different  papers,2  or  to 
supply  omissions  apparent  on  the  face  of  the  papers  when  read  together.3 

7.  To  Identify  Parties  and  Show  Their  Relations  —  a.  Identification  in 
GENERAL.  —  Parol  evidence  is  admissible  to  identify  the  parties  to  a  written 
instrument  when  a  doubt  arises  as  to  the  identity  of  the  real  parties,4  as 


Hastings,  7  Q.  B.  D.  125;  Lamb  v.  State,  66 
Md.  285;  Young  v.  Young,  59  Vt.  342. 

For  the  application  of  this  rule  in  order  to 
make  out  a  memorandum  sufficient  to  satisfy 
the  r.-quirements  of  the  statute  of  frauds,  see 
the  tiile  Statute  ok  Frauds. 

1.  Rule  Applies  to  Agreement  in  Several  Papers 
—  England.  —  Birce  v.  Bletchley,  6  Madd.  19. 

Alabama. —  Drennen  v.  Satlerfield,  119  Ala. 
84. 

Arkansas.  —  Parker  v.  Norman,  65  Ark.  333. 

Connecticut.  —  Rowan  v  Sharps'  Rifle  Mfg. 
Co.,  31  Conn.  1. 

Illinois.  —  VVinnesheik  Ins.  Co.  v.  Holzgrafe. 
53  111.  516,  5  Am.  Rep.  64. 

Iowa. —  Myers  v.  Munson,  65  Iowa  423; 
Isett  v.  Lucas,  17  Iowa  503,  85  Am.  Dec.  572. 

Louisiana.  —  Williams  u.  Hood,  11  La.  Ann. 
"3- 

Maryland.  —  Delamater  v.  Chappell,  4S  Md. 
244- 

Massachusetts.  —  McFarland  v.  Boston  , etc., 
R.  Corp.,  115  Mass.  63. 

New  York.  —  Hull  v.  Adams,  1  Hill  (N.  Y.) 
601;  Mallory  v.  Tioga  R.  Co.,  3  Keyes  (N.  Y.) 
354- 

Ohio.  —  Johnson  v.  Pierce,  16  Ohio  St.  472. 
Oregon.  —  Looney  v.  Rankin,  15  Oregon  617. 

2.  Ambiguity  Resulting  from  Inconsistent 
Statements.  —  Lyle  v.  Richards,  L.  R.  1  11.  L. 
222,  35  L.  J.  Q.  B.  D.  214;  Stewart  v.  Chad  wick, 
8  Iowa  463;  Cobb  v.  Blanchard,  11  Allen 
(Mass.)  409;  Payson  v.  Lamson.  134  Mass.  593, 
45  Am.  R^p.  348;  Johns  v.  Church,  12  Pick. 
(Mass.)  557,  23  Am.  Dec.  651;  Hill  v.  Miller, 
76  N.  Y.  32. 

For  a  Full  Discussion  as  to  the  admissibility 
of  parol  evidence  to  explain  ambiguities  in 
writings,  see  the  title  AMBIGUITY,  vol.  2,  p.  289 
et  sea.  See  also  the  title  Bills  of  Lading,  vol. 
4.  P-  543  «t  seq. 

3.  To  Supply  Omissions.  —  Dcery  v.  Cray,  10 
Wall.  (U.  S.)  263;  Singer  Mfg.  Co.  v.  Forsyth, 
108  Ind.  334;  Allen  v.  Sowerby,  37  Md.  410; 
Maxted  v.  Seymour,  56  Mich.  129;  Trask  v. 
Jones,  5  Bosw.  (N.  Y.)62;  Holt  v.  Pie,  120  Pa. 
St.  425-  Wilson  v.  Tucker,  10  R.  I.  578:  F.  A. 
Thomas  Mach.  Co.  v.  Voelker,  (R.  I.  1901)  50 
Atl.  Rep.  838;  Beirne  v.  Rosser,  26  Gratt. 
(Va.)  537.  See  also  supra,  this  title,  Exceptions 
to  General  Rule  —  Evidence  to  Show  Nonexistence 
of  Contractual  Relation  —  Mistake. 

4.  Identification  of  Parties — England. —  Hold- 
ing v.  Elliott,  5  H.  &  N.  117:  Trueman  v. 
Loder,  11  Ad.  Si  El.  589,  39  E.  C.  L.  178:  Hig- 
gins  v.  Senior,  8  M.  &  W.  834;  Newell  v.  Rad- 
ford. L.  R.  3  C  P.  52. 

United  States.  —  Babcock  v.  Pettibone,  12 
Blatchf.  (U.  S.)  354;  Daniels  v.  Citizens'  Ins. 
Co.,  5  Fed.  Rep.  425;  Union  Pac.  K.  Co.  v. 
Durant,  95  U.  S.  576;  Baldwin  v.  Newbury 


Bank,  1  Wall.  (U.  S.)  234;  Salmon  Falls  Mfg. 
Co.  v.  Goddard.  14  How.  (U.  S.)  453. 

Alabama.  —  Chandler  v.  Shehan,  7  Ala.  251; 
Walton  Williams,  44  Ala.  347;  Mobile,  etc., 
R.  Co.  v.  Yeates,  67  Ala.  164;  Mundine  v. 
Crenshaw,  3  Stew.  (Ala.)  87. 

Arkansas.  —  Lafferty  v.  Lafferty,  10  Ark.  268. 

California.  —  Hancock  v.  Watson,  18  Cal. 
137- 

Georgia.  —  Ansley  v.  Green,  82  Ga.  181; 
Walker  v.  Wells,  25  Ga.  141,  71  Am.  Dec.  164; 
Sykes  v.  McRory,  32  Ga.  348;  Mohr  v. 
Dillon,  80  Ga.  572;  Greene  v.  Barnwell,  11  Ga. 
282. 

Illinois.  —  Young  v.  Lorain,  11  111.  624,  52 
Am.  Dec.  463;  Adams  Express  Co.  v.  Bosko- 
witz,  107  111.  660;  Hogan  v.  Wallace,  166  111. 
328;  Hedges  v.  Bowen,  83  III.  161. 

Indiana.  —  Akron  Second  Nat.  Bank  v.  Mid- 
land Steel  Co.,  155  Ind.  581. 

Iowa.  —  Baldwin  v.  Hill,  97  Iowa  586;  Bur- 
nell  71.  Dunlap,  11  Iowa  446;  Carmichael  v. 
Vandebur,  50  Iowa  651;  Johnson  v.  Pennell, 
67  Iowa  669;  Harrington  v.  Foley,  108  Iowa 
287. 

A'ansas.  —  Benham  v.  Smith,  53  Kan.  495; 
Gay  v.  State,  7  Kan.  394. 

Kentucky.  —  Jenkins  v.  Bass,  88  Ky.  397,  21 
Am.  St.  Rep.  344. 

Louisiana.  —  Bell  Western  M.  &  F.  Ins. 
Co.,  5  Rob.  (La.)  423. 

Maine.  —  Andrews  v.  Dyer,  81  Me.  104; 
Lancey  v.  Phcenix  F.  Ins.  Co.,  56  Me.  562. 

Maryland.  —  Spencer  v.  Almoney,  56  Md. 
551;  Citizens'  F.,  etc.,  Ins.  Co.  v.  Wallis,  23 
Md.  173. 

Massachusetts .  —  Carleton  v.  Rugi;,  141) 
Mass.  550,  14  Am.  St.  Rep.  446;  Simpson  v. 
Dix,  131  Mass.  179;  Scanlan  v.  Wrighl,  13 
Pick.  (Mass.)  523,  25  Am.  Dec.  344;  Herring 
v.  Boston  Iron  Co.,  1  Gray  (Mass.)  134;  Rich- 
ardson v.  Boynton,  12  Allen  (Mass.)  138,  90 
Am.  Dec.  141;  Shawmut  Sugar  Refining  Co. 
v.  Hampden  Mut.  Ins.  Co.,  12  Gray  (Mass.)  540. 

Michigan.  —  Armstrong  v.  Andrews,  109 
Mich.  537. 

Mississippi.  —  Whitworth  v.  Harris,  40  Miss. 
483. 

Missouri.  —  Langlois  v.  Crawford,  59  Mo. 
456;  Marks  v.  Turner,  54  Mo.  App.  650; 
Williams  v.  Carpenter,  42  Mo.  327. 

Nevada.  —  Sargent  v.  Collins,  3  Nev.  260. 

New  Hampshire. —  Bartlett  v.  Remington, 
59  N.  II.  364. 

New  Mexico.  —  De  Cordova  v.  Korte,  7  N. 
Mex.  67S,  affirmed  171  U.  S.  638. 

New  York.  —  Green  -\  Skecl,  5  Thomp.  & 
C.  (N.  Y.)  25;  Leonard  v.  Davenport,  (Supm. 
Ct.  Spec.  T.)  58  How.  Pr.  (N.  Y.)  384;  Catlett 
v.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  561 ;  Bur- 
rows v.  Turner,  24  Wend.  (N.  Y.)  276,  35  Am. 
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where  two  persons  have  the  same  name  and  it  is  uncertain  which  was 
intended,1  or  w  here  a  copartnership  contract  has  been  made  in  the  firm  name 
and  it  does  not  appear  who  the  members  of  the  firm  are.2  So  when  a  party 
lias  signed  the  wrong  name  or  a  fictitious  name  to  a  contract  it  may  be  shown 
that  he  is  the  per. on  who  actually  signed  it.3  But  parol  evidence  is  not 
admissible  to  bind  a  man  by  a  contract  which  he  has  not  signed  at  all,4  or  to 
bind  him  as  assignee  by  an  instrument  in  which  his  name  does  not  appear.5 
Generally  a  mistake  in  the  name  of  a  grantee,  devisee,  or  promisee  maybe 
corrected  by  parol  evidence  if  there  is  anything  in  the  grant,  devise,  or  promise 
from  which,  connected  with  the  parol  evidence,  the  party  beneficially  entitled 
maybe  clearly  ascertained ;  6  but  parol  evidence  is  not  admissible  to  prove 
that  the  grantee  named  in  a  deed  is  not  the  one  intended  by  the  grantor.7 


Dec.  622;  McArthur  v.  Soule,  66  Barb.  (N.  Y.) 
423;  Woolsey  v.  Morris,  96  N.  Y.  311;  God- 
dard  v.  Mallory,  52  Barb.  (N.  Y.)  87. 

North  Carolina.  —  Mayer  v.  Adrian,  77  N. 
Car.  83. 

Ohio.  —  Bayles  v.  Crossman,  5  Ohio  Dec. 
(Reprint)  354,  5  Am.  L.  Rec.  13;  Kanawha 
Valley  Bank"  v.  Robinson,  7  Ohio  Dec.  (Re- 
print) 474,  3  Cine.  L.  Bui.  453;  Consolidated 
Coal,  etc.,  Co.  v.  Cincinnati,  etc.,  R.  Co.,  9 
Ohio  Dec.  (Reprint)  15,  10  Cine.  L.  Bui.  42. 

Oregon. — Jones  v.  Dove,  7  Oregon  467; 
Thompson  v.  Coffman,  15  Oregon  631. 

Pennsylvania.  —  Lynn  v.  Risberg,  2  Dall. 
(Pa.)  180,  1  Am.  Dec.  276;  Elkinton  v.  New- 
man, 20  Pa.  St.  281. 

Rhode  Island.  —  Kinney  v.  Flynn,  2  R.  I. 
3IQ- 

South  Carolina.  —  Barkley  v.  Tarrant,  20  S. 
Car.  574,  47  Am.  Rep.  853. 

South  Dakota.  —  Aultman,  etc.,  Co.  v.  Gun- 
derson,  6  S.  Dak.  226,  55  Am.  St.  Rep.  837; 
Salmer  v.  Lathrop,  10  S.  Dak.  216. 

Tennessee.  —  Holmes  v.  Jarrett,  7  Heisk. 
(Tenn.)  506. 

Texas.  —  Hopkins  v.  Upshur,  20  Tex.  89,  70 
Am.  Dec.  375;  Sawyer  v.  Boyle,  21  Tex.  28; 
Leach  v.  Dodson,  64  Tex.  185;  French  v. 
Koenig,  8  Tex.  Civ.  App.  341;  Brown  v. 
Brown,  (Tex.  Civ.  App.  1896)  36  S.  W.  Rep. 
918. 

As  to  the  Presumption  from  Identity  of  Names, 

see  the  title  Identity,  vol.  15,  p.  918  et  set/. 

1.  Where  Two  Persons  Have  Same  Name  — 
Alabama.  —  Moseley  v.  Mastin,  37  Ala.  216. 

Connecticut.  —  Coit  v.  Starkweather,  8  Conn. 
289. 

Massachusetts.  —  Peabody  v.  Brown,  10 Gray 
(Mass.)  45- 

New  Hampshire.  —  State  v.  Weare,  38  N.  H. 

Ohio.  —  Avery  v.  Stites,  Wright  (Ohio)  56. 
Wisconsin.  —  Begg  v.  Begf2.  56  Wis.  534. 

2.  Contract  in  Copartnership  Name.  —  Lindsay 
v.  Hoke,  21  Ala.  542;  Saltmarsh  v.  Bower,  34 
Ala.  613;  Coldwater  Nat.  Bank  v.  Buggie,  117 
Mich.  416;  Richardson  v.  Foster,  73  Miss.  12, 
55  Am.  St.  Rep.  483;  De  Cordova  v.  Korte,  7 
N.  Mex.  678. 

3.  Party  Signing  Wrong  Name.  —  Simons  v. 
Marshall,  3  Greene  (Iowa)  502;  Rape  v.  West- 
cott,  18  N.  J.  L.  245.  See  also  In  re  Imperial 
Mercantile  Credit  Assoc.,  L.  R.  19  Eq.  588. 

4.  No  Signature  at  All.  —  Chambers  v.  Brown, 
69  Iowa  213;  Conner  v.  Lewis,  16  Me.  268; 
Mason  v.  Breslin,  (N.  Y.  Super.  Ct.  Gen.  T.) 


40  How.  Pr.  (N.  Y.)  436,  9  Abb.  Pr.  N.  S.  (N. 
Y.)  427- 

5.  Assignee  Not  Named  in  Instrument.  —  Fergu- 
son v.  McBean,  91  Cal.  63. 

6.  Mistake  in  Name  of  Grantee,  Devisee,  or 
Promisee  —  Alabama. — Lamar  v.  Minter,  13 
Ala.  31. 

Georgia. —  Meadows  v.  Roe,  Ga.  Dec.  (pt.  i.) 
80;  Henderson  v.  Hackney,  16  Ga.  521;  Walker 
v.  Wells,  25  Ga.  141,  71  Am.  Dec.  164;  Brook- 
ing v.  Dearmond,  27  Ga.  58;  Doe  v.  Roe,  38 
Ga.  648;  Thompson  v.  Hall,  67  Ga.  627;  Fer- 
rell  v.  Hurst,  68  Ga.  132;  Hicks  v.  Ivey,  99 
Ga.  648;  Henderson  v.  Hackney  23  Ga.  383,  68 
Am.  Dec.  529;  Bowen  v.  Slaughter,  24  Ga.  338, 
71  Am.  Dec.  135. 

Louisiana.  —  Palangue  v.  Guesnon,  15  La. 
311;  Robert  v.  Boulat,  9  La.  Ann.  29. 

Maine.  —  Jacobs  v.  Benson,  -39  Me.  134,  63 
Am.  Dec.  609. 

Maryland.  —  Mobbeily  v.  Mobberly,  60  Md. 
376. 

Massachusetts .  —  Scanlan  v.  Wright,  13  Pick. 
(Mass.)  523,  25  Am.  Dec.  344. 

Michigan.  —  Reed  v.  Gage,  33  Mich.  179. 

Missouri.  —  Williams  v.  Carpenter,  42  Mo. 
327;  Langlois  v.  Crawford,  59  Mo.  456;  Skinker 
v.  Haagsma,  99  Mo.  208. 

New  York.  ■ —  Jackson  v.  Stanley,  10  Johns. 
(N.  Y.)  133,  6  Am.  Dec.  319. 

South  Carolina.  —  Barkley  v.  Tarrant,  20  S. 
Car.  574,  47  Am.  Rep.  853. 

South  Dakota.  — Canton  First  Nat.  Bank  v. 
North,  2  S.  Dak.  480. 

Virginia.  —  Wadsworth  v.  Allen,  8  Gratt. 
(Va.)  174,  56  Am.  Dec.  137. 

Wisconsin.  —  Cleveland  v.  Burnham,  64 
Wis.  347. 

See  also  the  titles  Beneficiaries  (in  Insur- 
ance), vol.  3,  p.  980;  Bills  of  Exchange  and 
Promissory  Notes,  vol.  4,  pp.  112,  117;  Bills 
of  Lading,  vol.  4,  p.  539;  Bills  of  Sale,  vol. 
4,  P-  5°5;  Bonds,  vol.  4,  pp.  644,  645;  Deeds, 
vol.  9,  p.  134;  Sales;  Vendor  and  Purchaser; 
Wills. 

7.  Name  of  Wrong  Person  as  Grantee.  — 'Oliver 
v.  Brown,  102  Ga.  157;  Whitmore  v.  Learned, 
70  Me.  283;  Crawford  v.  Spencer,  8  Cush. 
(Mass.)  418:  Jackson  v.  Hart,  12  Johns.  (N.  Y.) 
77,  7  Am.  Dec.  280. 

Parol  evidence  cannot  be  admitted  to  show 
that  a  lease  which  reserves  a  rent  to  one  person, 
and  which  purports  to  be  for  his  sole  use,  was 
meant  and  intended  to  be  for  the  benefit  of 
another  person,  Jackson  v.  Foster,  12  Johns. 
(N.  Y.)  490;  or  that  the  name  of  the  wrong  per- 
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PA  KOL  E  VIDENCE.       Identification  of  Subject-matter. 


The  mere  want  of  a  signature  will  not  lay  a  written  contract  open  to  attack  by 
parol  evidence,  if  the  contract  is  complete  in  other  respects  and  the  parties  have 
acted  under  it.1  So  a  written  proposition  submitted  and  acted  upon  is  within 
the  protection  of  the  rule.2  But  in  general  it  is  only  when  the  contract  is 
completed  by  the  signing  of  the  parties  that  it  becomes  the  evidence,  and  the 
best  evidence,  of  the  agreement.3 

b.  To  Show  Character  in  Which  Party  Contracts.  —  The  admissi- 
bility of  parol  evidence  to  show  the  character  in  which  a  party  contracted, 
when  words  which  may  be  either  indicative  of  such  character  or  descriptive 
of  the  person  are  affixed  to  his  name,  is  considered  elsewhere  in  this  article.4 

c.  To  Show  Who  Is  Principal  and  Who  Is  Surety.  —  As  a  general 
rule  any  one  of  several  parties  to  an  instrument  may  show  by  extrinsic  evi- 
dence that  he  is  only  a  surety,  in  order  to  protect  his  rights  as  such  and  lay  a 
foundation  for  the  defense  that  he  has  been  discharged  from  liability  by  the 
forbearance  of  the  creditor  with  knowledge  of  the  suretyship.3 

8.  Identification  of  Subject-matter  —  a.  In  General.  —  Where  a  doubt  arises 
as  to  the  subject-matter,  parol  evidence  is  admissible  to  identify  it,  provided 
such  evidence  is  not  inconsistent  with  what  the  parties  have  reduced  to 
writing.  The  cases  proceed  on  the  ground  that  a  thing  is  to  be  regarded  as 
certain  which  can  be  made  certain.0 


son  was  inserted  in  a  bond  by  mistake,  Gayle 
v.  Hudson,  10  Ala.  116;  Flournoy  v.  Mims,  17 
Ala.  36;  Coleman  v.  Crumpler,  2  Dev.  L.  (13 
N.  Car.)  508. 

1.  Want  of  Signature. — -Farmer  v.  Gregory, 
78  Ky.  475. 

As  to  the  necessity  of  signature  in  general, 
see  the  title  Contracts,  vol.  7,  p.  142. 

2.  Proposition  Submitted  and  Acted  Upon.  — 
Commercial  State  Bank  v.  Antelope  County, 
48  Neb.  496;  Milton  v.  Hudson  River  Steam- 
boat Co.,  4  Lans.  (N.  Y.)  76 

3.  Generally  Agreement  Must  Be  Signed.  — 
Gage  v.  Jaqueth,  1  Lans.  (N.  Y.)  213. 

4.  See  the  title  Agency,  vol.  1,  pp.  1051  ctseq., 
1083.    See  also  the  title  Trusts  and  Trustees. 

5.  See  the  titles  Accommodation  Paper,  vol. 
1.  P-  343;  Suretyship, 

6.  Identification  of  Subject-matter  —  England. 
—  Raffles  v.  Wichelhaus,  2  H.  &  C.  906;  Price 
v.  Mouat,  11  C.  B.  N.  S.  508,  103  E.  C.  L.  508; 
Chadwick  v.  Burnley  Corp.,  12  W.  R.  1077; 
Macdonald  v.  Longbottom,  1  EI.  &  EI.  977,  102 
E.  C.  L.  977;  Doe  v.  Jersey,  3  B.  &  C.  870,  10 
E.  C.  L.  253. 

United  States.  —  Reed  v.  Merchants'  Mut. 
Ins.  Co.,  95  U.  S.  23;  U.  S.  v.  Peck,  102  U.  S. 
64;  Bradley  v.  Washington,  etc..  Steam  Packet 
Co.,  13  Pet.  (U.  S.)  89;  Thorington  v.  Smith, 
8  Wall.  (U.  S.)  1;  Maryland  v.  Baltimore,  etc., 
R.  Co..  22  Wall.  (U.  S.)  105;  Bravvley  v.  U.  S., 
96  U.  S.  168;  Meredith  v.  Picket,  9  Wheat.  (U. 
S.)  573;  Jones  v.  Guaranty,  etc.,  Co.,  101 
U.  S.  622. 

Alabama.  —  Powell  v.  Voung,  51  Ala.  518; 
Baucum  v.  George,  65  Ala.  259;  Moore  v. 
Barber  Asphalt  Paving  Co.,  118  Ala.  563. 

Arkansas.  —  Darter  v.  Houser,  63  Ark.  475. 

California. —  Ilabcnicht  v.  Lissak,  77  Cal. 
139;  Darby  v.  Arrowhead  Hot  Springs  Hotel 
Co.,  97  Cal.  384;  Hancock  v.  Watson,  18  Cal. 
137;  Ontario  Deciduous  Fruit  Growers'  Assoc. 
v.  Cutting  Fruit  Packing  Co.,  134  Cal.  21. 

Colorado. —  Cross  v.  Kistler,  14  Colo.  576. 

Connecticut.  —  Bennett  v.  Pierce,  28  Conn. 
315;  Doolittle  t.  Blakesley,  4  Day  (Conn.)  265, 
4  Am.  Dec.  218. 


District  0/  Columbia.  —  Mason  v.  Spalding, 
18  D.  C.  115;  Whelan  v.  McCullough.  4  App. 
Cas.  (D.  C.)  58. 

v.  Frick,  75  Ga.  786. 
Leachman,  (Idaho  1893) 


Georgia.  —  Bowen 
Idaho.  —  Kelly  v. 
34  Pac.  Rep.  813. 

Illinois.  —  Hutton 
Bulkley  v.  Devine 


v.  Arnett,  51  111.  198; 
127  111.  406;  Riebling  v. 
Tracy,  17  111.  App.  158;  Miller  v.  Price,  42  III. 
404;  Reed  v.  Ellis,  68  111.  206;  People  v. 
Young,  72  111.  41 1 ;  Chambers  v.  Prewitt,  172 
111.  615;  Barrett  v.  Stow,  15  111.  423;  Webster 
v.  Fleming,  178  111  140;  Marske  v.  Willard, 
169  III.  276. 

Indiana.  —  Scheible  v.  Slagle,  89  Ind.  323; 
Mace  v.  Jackson,  38  Ind.  162;  Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279-  ./Etna  Ins.  Co.  v. 
Strout,  16  Ind.  App.  160;  Evansville,  etc.,  R. 
Co.  v.  Shearer,  to  Ind.  244. 

Kentucky.  —  Graham  v.  Botner,  (Ky.  1896; 
37  S.  W.  Rep.  583. 

Louisiana.  —  Bayley  v.  Denny,  26  La.  Ann. 
255- 

Maine- — Williams  v.  Robinson,  73  Me.  186, 
40  Am.  Rep.  352;  Pope  v.  Machias  Water- 
Power,  etc.,  Co.,  52  Me.  535;  Eveleth  v.  Wil- 
son. 15  Me.  1 1 1. 

Maryland. —  Keefer  v.  Young,  2  liar.  &  J. 
(Md.)53;  Warfield  v.  Booth,  33  Md.  63;  Criss 
v.  English,  26  Md.  553. 

Massachusetts.  —  Cleverly  v.  Cleverly,  124 
Mass.  314;  Swett  v.  Shumvvay,  102  Mass.  365, 

3  Am.  Rep.  471;  McManus  v.  Donohoe,  175 
Mass.  308. 

Michigan.  —  Kimball  v.  Myers,  21  Mich.  276, 

4  Am.  Rep.  487;  Preston  Nat.  Bank  v.  George 
T.  Smith  Middlings  Purifier  Co.,  102  Mich. 
462;  Stoddard  Mfg.  Co.  v.  Niller,  107  Mich.  51. 

Minnesota.  —  Ames  v.  Lowry,  30  Minn.  283; 
Case  v.  Young,  3  Minn.  209;  Ames  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  12  Minn.  412;  Can- 
non v.  Moody,  78  Minn.  68;  Pfeifer  V.  National 
Live  Stock  Ins.  Co.,  62  Minn.  536;  Boak  Fish 
Co.  v.  Manchester  F.  Assur.  Co.,  (Minn.  1901) 
87  N.  W.  Rep.  932. 

Missouri.  —  McPike  v.  Allman,  53  Mo.  551; 
Shcwalter  v.  Pirner,  55  Mo.  218;  Wilkerson 
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PAROL  hi  J  DUNCE. 


Identification  of  Subject-matter 


l>.  Defective  Description  of  Real  Es  tate.  —  Where  an  instrument, 

not  altogether  void  for  uncertainty,  contains  a  defective  description  of  real 
property,  parol  evidence  is  admissible  to  remove  the  ambiguity  and  identify 
the  property.  The  description  being  true  in  part,  but  not  true  in  every  par- 
ticular, extrinsic  evidence  is  received  in  aid  of  the  instrument,  but  not  to  vary 
or  contradict  it,  or  to  supply  a  description  altogether  wanting,  or  to  complete 
one  which  is  so  vague  and  indefinite  as  to  be  wholly  unintelligible.1 


:  M  illlder,  15  Mo.  609;  State  v.  Leutzinger,  41 
Mo.  49S;  Long  "'.  Long,  44  Mo.  App.  141. 

Montana,  —  Carman  v.  Staudaker,  20  Mont. 
364- 

.Wrc  Hampshire.  —  Colby  v.  Dearborn,  59  N. 
H.  326. 

N>iv  York.  —  New  York  v.  Butler,  1  Barb. 
(N.  Y.)  325  ;  Bell  v.  Holford,  1  Duer  (N.  Y.)  58; 
Porter  v.  Spence,  38  N.  Y.  127. 

North  Carolina.  —  Wharton  v.  Eborn.  88  N. 
Car.  344. 

Ohio.  —  Hurd  v.  Robinson,  11  Ohio  St.  232, 
Graf  v.  Wirth iveine,  1  Handy  (Ohio)  19. 

Pennsylvania.  —  Morris's  Appeal,  88  Pa.  St. 
368  Bertsch  v.  Lehigh  Coal,  etc.,  Co.,  4 
Raivle  (Pa.)  130;  Lawson  v.  McAnulty,  1 
Piltsb.  (Pa.)  200;  Goldbeck  v.  Eisele,  8  W.  N. 
C.  (Pa.)  512;  Stamets  v.  Deniston,  193  Pa.  St. 
548;  Barnhart  v.  Riddle,  29  Pa.  St.  92;  George 
v.  Conneaut  Tp.,  18  Pa.  Super.  Ct.  47. 

Tennessee.  —  Dougherty  v.  Chesnutt,  86 
Tenn.  1;  Barr  v.  McGregor,  n  Humph.  (Tenn.) 
518;  Turner  v.  Jackson,  (Tenn.  Ch.  1899)  63  S. 
W.  Rep.  511;  Dorris  v.  King,  (Tenn.  Ch.  1899) 
54  S.  W.  Rep.  683. 

Texas.  —  Glasgow  v.  Hill  County,  (Tex.  Civ. 
App.  1894)  25  S.  W.  Rep.  989;  Eikel  v.  Ran- 
dolph, 6  Tex.  Civ.  App.  421;  Green  v.  Barnes, 
9  Tex.  Civ.  App.  660;  House  v.  Johnson,  (Tex. 
Civ.  App.  1896)  36  S.  W.  Rep.  916;  Watson  v. 
Baker,  71  Tex.  739. 

Vermont.  —  Hodges  v.  Strong,  10  Vt.  247; 
Hubbard  v.  Moore,  67  Vt.  532. 

Wisconsin.  — Stout  v.  Weaver,  72  Wis.  148; 
Bancroft  v.  Grover,  23  Wis.  463,  99  Am.  Dec. 
195;  Lynch  v.  Henry,  75  Wis.  631. 

See  also  the  titles  Ambiguity,  vol.  2,  p.  292 
et  seq.;  Interpretation  and  Construction, 
vol.  17,  p.  21  et  seq. 

1.  Detective  Description  of  Real  Estate  —  Eng- 
land. —  Miller  v.  Travers,  8  Bing.  244,  21  E. 
C.  L.  288;  Shardlow  v.  Cotterell,  20  Ch.  D.  90. 

Canada.  —  Imrie  v.  Archibald,  25  Can.  Sup. 
Ct.  368. 

United  Stales.  —  Noonan  v.  Lee,  2  Black  (U. 
S.)  499;  Reed  v.  Merrimac  River  Locks,  etc., 
8  How.  (U.  S.)  274;  Atkinson  v.  Cummins,  9 
How.  (U.  S.)  479. 

Alabama.  —  Hawkins  v.  Hudson,  45  Ala.  482; 
Doe  v.  Pickett,  51  Ala.  584;  Baucum  v. 
George,  65  Ala.  259;  Chambers  v.  Ringstaff, 
69  Ala.  140;  Meyer  v.  Mitchell,  77  Ala.  312; 
Humes  v.  Bernstein,  72  Ala.  546;  Sikes  v. 
Shows,  74  Ala.  382;  Holly  v.  Cruitt,  77  Ala. 
334;  Saltonstall  v.  Riley,  28  Ala.  164,  65  Am. 
Dec.  334;  Guilmartin  v.  Wood,  76  Ala.  204; 
Black  v.  Pratt  Coal,  etc.,  Co.,  85  Ala.  504:  Doe 
z.  Weeks,  86  Ala.  329;  Pearson  v.  Adams,  (Ala. 
1901)  29  So.  Rep.  977;  Donehoo  v.  Johnson, 
113  Ala.  126,  120  Ala.  438;  Griffin  v.  Hall,  115 
Ala.  482. 

Arkansas.  —  Swayne  v.  Vance,  28  Ark.  283; 


Cato  v.  Stewart,  28  Ark.  146;  Dorr  v.  School 
Dist.  No.  26,  40  Ark.  237. 

California.  ■ —  Walbridge  v.  Ellsworth,  44  Cal. 
353;  Altschul  v.  San  Francisco  Cent.  Park 
Homestead  Assoc.,  43  Cal.  171;  Truett  v. 
Adams,  66  Cal.  218;  Thompson  v.  Southern 
California  Motor  Road  Co.,  82  Cal.  497. 

Colorado.  —  Blair  v.  Bruns,  8  Colo.  397; 
Kretschmer  v.  Hard,  18  Colo.  223;  Sullivan  s. 
Collins,  20  Colo.  528. 

Connecticut.  —  Chapman  v.  Allen,  Kirby 
(Conn.)  399;  Cook  v.  Presion,  2  Root  (Conn.) 
78;  Washburn  v.  Meirills,  1  Day  (Conn.)  139, 
2  Am.  Dec.  59;  Abbe  v.  Goodwin, 'j  Conn.  377; 
Doolittle  v.  Blakesley,  4  Day  (Conn.)  265,  4 
Am.  Dec.  218;  Watson  v.  New  Milford,  72 
Conn.  561,  77  Am.  St.  Rep.  345. 

Georgia. — Jennings  v.  National  Bank,  74 
Ga.  782;  Doe  v.  Roe,  20  Ga.  689.  65  Am.  Dec. 
639;  Georgia  R.  Co.  v.  Hart,  60 Ga.  550;  Shore 
v.  Miller,  80  Ga.  93,  12  Am.  St.  Rep.  239;  Gold- 
smith v.  White,  68  Ga.  334;  Towner  v.  Thomp- 
son, 82  Ga.  740;  Gress  Lumber  Co.  z>.  Coody, 
94  Ga.  519;  Mohr  v.  Dillon,  80  Ga.  572;  Hul- 
sey  v.  Clark,  49  Ga.  99;  Ingram  v.  Fisher,  70 
Ga.  745;  Ainslie  v.  Eason,  107  Ga.  747;  Tum- 
lin  v.  Perry,  108  Ga.  520;  Follendore  v.  Follen- 
dore,  110  Ga.  359;  Chauncey  v.  Brown,  99  Ga. 
766. 

Illinois.  —  Paris  v.  Lewis,  85  111.  597;  Turney 
v.  Goodman,  2  111.  184;  Lake  Shore,  etc.,  R. 
Co.  v.  Pittsburg,  etc  ,  R.  Co.,  71  111.  38;  Corn- 
well  v.  Cornwell.gi  111.  414;  Mason  v.  Merrill, 
129  111.  503;  Swift  v.  Lee,  65  111.  336;  Colcord 
v.  Alexander,  67  111.  581:  Chicago  Dock,  etc., 
Co.  v.  Kinzie,  93  111.  415;  Bulkley  v.  Devine, 
127  111.  406;  Prettyman  v.  Walston,  34  111.  175; 
Bradish  v.  Yocum,  130  111.  386;  Williams  v. 
Warren,  21  III.  541;  Sheets  v.  Sweeney,  136  111. 
336;  Ritchie  v.  Pease,  114  111.  353;  Evans  v. 
Gerry,  174  111.  595;  McChesney  1.  Chicago, 
173  111.  75. 

Indiana.  —  Harris  v.  Doe,  4  Blackf.  (Ind.) 
369;  Guy  v.  Barnes,  29  Ind.  103;  Baldwin  v. 
Kerlin,  46  Ind,  432;  Tewksbury  v.  Howard, 
138  Ind.  105;  Scheible  v.  Slagle,  89  Ind.  323; 
Colerick  v.  Hooper,  3  Ind.  316,  56  Am.  Dec. 
505;  Maggart  v.  Chester,  4  Ind.  124;  Torr  v. 
Torr,  20  Ind.  118;  Indiana  Cent.  Canal  Co.  v. 
State,  53  Ind.  575;  Hunt  v.  Francis,  5  Ind.  302; 
Works  v.  State,  120  Ind.  119;  Rucker  v.  Steel- 
man,  73  Ind.  396. 

Indian  Tertitory.  —  Turner  v.  Gonzales, 
(Ind.  Ter.  1901)  64  S.  W.  Rep.  565. 

Iowa. — Judd  v.  Anderson,  51  Iowa  345; 
Stewart  v.  Chadwick,  8  Iowa  463. 

Kentucky.  —  Hood  v.  Mathers,  2  A.  K 
Marsh.  (Ky.)  555;  Davis  v.  Logan,  9  Dana 
(Ky.)  185;  Shelby  v.  Teris,  (Ky.  1890)  14  S.  W. 
Rep.  501;  Hall  v.  Conlee,  (Ky.  1901)  62  S.  W. 
Rep.  899;  Hagins  v.  Whitaker,  (Ky.  1897)43 
S.  W.  Rep.  224. 
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c.  Equivocal  Description  of  Personal  Property.  —  Where  it  is 
doubtful  what  articles  the  parties  intended  to  include  in  a  description  of  per- 
sonal property,  parol  evidence  is  admissible  to  identify  the  property,  provided 


Louisiana.  —  Moore  v.  Hampton,  3  La.  Ann. 
192;  Purdon  v.  Linion,  9  La.  563;  D'Aquin  v. 
Barbour,  4  La.  Ann.  441;  Dickson  v.  Dickson, 
36  La.  Ann.  870;  Gayosos  v.  Baldwin,  8  Mart. 
N.  S.  (La.)  658;  Purl  v.  Miles,  9  La.  Ann.  270; 
Fleming  v.  Scott,  26  La.  Ann.  545;  Kernan  v. 
Baham,  45  La.  Ann.  799;  Pargoud  v.  Pace,  10 
La.  Ann.  613. 

Maine.  —  Eveleth  v.  Wilson,  15  Me.  109; 
Morrell  v.  Cook,  35  Me.  207;  Pritchard  v. 
Young,  74  Me.  419;  Moses  v.  Morse,  74  Me. 
472. 

Massachusetts.  —  Barrett  v.  Murphy,  140 
Mass.  133;  White  v.  Crawford,  10  Mass.  183; 
Story  v.  Odin,  12  Mass.  157,  7  Am.  Dec.  46; 
Wood  v.  Lee  Baron,  8  Cush.  (Mass.)  471;  Ger- 
rish  v.  Towne,  3  Gray  (Mass.)  82;  Mead  v. 
Parker,  115  Mass.  413,  15  Am.  Rep.  no;  Durr 
v.  Chase,  161  Mass.  40;  M'Gregor  v.  Brown, 
5  Pick.  (Mass.)  170;  Salisbury  v.  Andrews,  19 
Pick.  (Mass.)  250;  Atkins  v.  Bordman,  2  Met. 
(Mass.)  457,  37  Am.  Dec.  100;  Sparhawk  v. 
Bullard,  1  Met.  (Mass.)  95;  Woods  v.  Sawin,  4 
Gray  (Mass.)  322;  Old  Colony  R.  Corp.  v. 
Evan;,  6  Gray  (Mass.)  25,  66  Am.  Dec.  394; 
Miller  v.  Washburn,  117  Mass.  371;  Liverpool 
Wharf  v.  Prescoti,  4  Allen  (Mass.)  22;  Hurley 
v.  Brown,  98  Mass.  545,  96  Am.  Dec.  671; 
O'Conndl  v.  Cox,  179  Mass.  250. 

Michigan.  —  Moran  v.  Lezotte,  54  Mich.  83. 

Minnesota.  —  Eastman  v.  St.  Anthony  Falls 
Water-Power  Co.,  43  Minn.  60;  Ham  v.  John- 
son, 51  Minn.  105. 

Mississippi. — Carmichael  v.  Foley,  1  How. 
(Miss.)  591;  Tucker  v.  Field,  51  Miss,  191; 
Washburne  v.  While,  62  Miss.  545:  Surget  v. 
Little,  5  Smed.  &  M.  (Miss.)  319;  Jenkins  v. 
Bodley,  Smed.  &  M.  Ch.  (Miss.)  338;  Doe 
v.  Jackson,  1  Smed.  &  M.  (Miss.)  494,  40  Am. 
Dec.  107;  Whitworth  v.  Harris,  40  Miss.  483; 
Dixon  v.  Cook,  47  Miss.  220;  Peacher  v. 
Strauss,  47  Miss.  353;  Coleman  v.  Doe,  4 
Smed.  &  M.  (Miss.)  40;  Price  u.  Ferguson,  66 
Miss.  404;  Miles  v.  Miles,  78  Miss.  904;  Lad- 
nier  v.  Ladnier,  75  Miss.  777. 

Missouri.  —  Means  v.  De  La  Vergne,  50  Mo. 
343;  McPike  v.  Allman,  53  Mo.  551;  Charles 
v.  Patch,  87  Mo.  450;  Bates  v.  State  Bank,  15 
Mo.  309,  55  Am.  Dec.  145;  Vasquez  v.  Rich- 
ardson, 19  Mo.  96;  Hardy  7,'.  Matthews,  38  Mo. 
121:  Webster  v.  Blount,  39  Mo.  500:  ShewaUer 
v.  Pierner,  55  Mo.  218;  Orr  v.  How,  55  Mo. 
328;  Callovvav  v.  Henderson,  130  Mo.  77;  Han- 
cock v.  Whybaik,  66  Mo.  672;  Turner  v. 
Dixon,  150  Mo.  419;  Mudd  v.  Dillon,  (Mo. 
1901)  65  S.  W.  Rep.  973. 

Montana.  —  Donnell  v.  Humphreys,  1  Mont. 
518-  Taylor  v.  Holter,  I  Mont.  688'. 

Nebraska.  —  Adams  v.  Thompson,  28  Neb. 
53;  Schneider  v.  Patterson,  38  Neb.  680;  Ab- 
bott v.  Coates,  (Neb.  1901)  86  N.  W.  Rep.  1058; 
Hubermann  v.  Evans,  46  Neb.  784. 

Nevada.  —  Brown  v.  Warren,  16  Nev.  228; 
Terry  v.  Berry,  13  Nev.  514. 

New  Hampshire.  —  Bell  v.  Woodward,  46  N. 
H.  315;  Locke  v.  Rowell,  47  N.  H.  46;  Peaslee 
v.  Gee,  19  N.  H.  273;  Bartlett  v.  La  Rochellc, 
68  N.  H.  211;  Meredith  Mechanic  Assoc.  v. 
American  Twist  Drill  Co.,  66  N.  H.  267. 


New  Jersey.  —  Dunn  v.  English,  23  N.  J.  L- 
126;  Conover  v.  Wardell,  22  N.  J.  Eq.  492 ;  Ful- 
ler v.  Carr,  33  N.  J.  L.  157;  Jackson  v.  Perrine. 
35  N.  J.  L.  137;  Horner  v.  Still  well,  35  N.  J. 
L.  310;  Baldwin  v.  Shannon,  43  N.  J.  L.  596; 
Axford  v.  Meeks,  59  N.  J.  L.  502. 

New  Mexico.  —  Armijo  v.  New  Mexico  Town 
Co.,  3  N.  Mex.  244;  Gentile  a.  Crossan,  7  N. 
Mex.  589. 

New  York.  —  Clark  v.  Wethey,  19  Wend.  (N. 
Y.)  320;  Gillespie  v.  Moon,  2  Johns.  Ch.  (N. 
Y.)  585,  7  Am.  Dec.  559;  Petlit  v.  Shepaid,  32 
N.  Y.  97;  Altman  v.  Tillson,  (Buffalo  Super. 
Ct.  Gen.  T.)  10  N.  Y.  St.  Rep.  235;  Waring  v. 
Ayres,  40  N.  Y.  357;  Cary  v.  Thompson,  1 
Daly  (N.  Y.)  35;  Wilson  v.  Randall,  67  N.  Y. 
338;  Gowdv  v.  Cordts,  40  Hun  (N.  Y.)  469; 
Harris  v.  Oakley,  130  N.  Y.  1. 

North  Carolina.  —  Edwards  v.  Tipton,  77  N. 
Car.  222;  Harrison  v.  Hahn,  95  N.  Car.  28; 
Farmer  v.  Batts,  83  N.  Car.  387;  Jackson  v. 
Jackson,  13  Ired.  L.  (35  N.  Car.)  159;  Moses 
v.  Peak,  3  Jones  L.  (48  N.  Car.)  520;  Hinton  v. 
Roach,  95  N.  Car.  106;  Blow  v.  Vaughan,  105 
N.  Car.  198;  Graybeal  v.  Powers,  83  N.  Car. 
561;  Wellons  :•.  Jordan,  83  N.  Car.  371;  Rob- 
bins  v.  Harris,  96  N.  Car.  557;  Davidson  v. 
Arledge,  97  N.  Car.  172;  McGlavvhorn  v. 
Wonhington,  98  N.  Car.  199;  Fortesque  v. 
Crawford,  105  N.  Car.  29;  Wilson  v.  Johnson, 
105  N.  Car.  211;  Euliss  v.  McAdams,  108  N. 
Car.  507;  Perry  v.  Scott,  109  N.  Car.  374; 
Lowe  v.  Harris,  112  N.  Car.  472;  Hartsell  v. 
Coleman,  116  N.  Car.  670;  Edwards  v.  Deans, 
125  N.  Car.  59;  Worth  v.  Simmons,  121  N. 
Car.  357;  Wilkins  v.  Jones,  119  N.  Car.  95. 

Ohio.  —  Ashworth  v.  Carleton,  12  Ohio  St. 
381;  Morgan  v.  Spanglcr,  14  Ohio  St.  102. 

Oklahoma.  —  Ferguson  v.  Blackwell,  8  Okla. 
489. 

Pennsylvania.  —  Commercial  Bank  v.  Wood- 
side.  14  Pa.  St.  404;  Brovvnfield  v.  Brownfield, 
20  Pa.  St.  55;  Ferguson  v.  Staver,  33  Pa.  St. 
411;  Messer  v.  Rhodes,  3  Brews.  (Pa.)  180; 
Peart  v.  Brice,  152  Pa.  Si.  277;  Scott  v. 
Sheakly,  3  Watts  (Pa.)  50;  Koslenbader  v. 
Peters.  80  Pa.  St.  438;  Palmer  v.  Farrell,  129 
Pa.  St.  162,  15  Am.  St.  R*ep.  708;  Carroll  v. 
Miner,  1  Pa.  Super.  Ct.  439. 

Rhode  island.  —  Lee  v.  Stone,  21  R.  I.  123. 

South  Carolina.  —  Rapley  :■.  Klugh,  40  S. 
Car.  134;  Birchfield  v.  Bonham,  2  Spears  L. 
(S.  Car.)  62;  Birchmore  v.  Broughton,  Harp. 
L.  (S.  Car.)  300,  18  Am.  Dec.  654. 

Tennessee.  —  Fowler  v.  Nixon,  7  Heisk. 
(Tenn.)  719;  Dearing  v.  Taylor,  1  Overt. 
(Tenn.)  49;  White  v.  Motley,  4  Baxt.  (Tenn.) 
544;  Dougherty  :•.  Chesnutt,  86  Tenn.  1. 

Texas.  —  Lohff  v.  Germcr,  37  Tex.  578; 
Minor  v.  Powers,  (Tex.  Civ.  App.  1893)  24  S. 
W.  Rep.  710;  Curdv  v.  Stafford,  88  Tex.  120; 
Logan  v.  Pierce,  2  Tex.  Unrep.  Cas.  286;  State 
v.  Hoff,  (Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
672;  Blackburn  v.  McDonald,  1  Tex.  Unrep. 
Cas.  355;  Cox  v.  Rust,  (Tex.  Civ.  App.  1895) 
29  S.  W.  Rep.  807;  Smith  v.  Crosby,  86  Tex. 
15,  40  Am.  St.  Rep.  818;  James  v.  Koy,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  295;  Zimpleman 
v.  Stamps,  21  Tex.  Civ.  App.  129;  Taffindei 
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1  *A  l\OL  E I  'IDENCE.      Identification  of  Subject-matter. 


the  instrument  is  capable  of  being  made  sufficiently  definite  by  extrinsic 
proof  ;  for  such  evidence  goes  to  the  subject-matter  of  the  contract,  and  not 
to  the  terms.1  But  parol  evidence  is  not  admissible  to  show  the  intention  of 
the  parties  w  holly  outside  of  the  description  found  in  the  instrument,  and  to 
include  properly  not  answering  the  description  at  all.* 

«/.  Identification  <  >b  Debt  Secured  by  Mortgage.  —  Where  the  debt 
which  a  mortgage  is  intended  to  secure  is  not  described  with  such  precision 
as  to  identify  it  by  a  comparison  with  the  mortgage,  its  identity  may  be 

established  by  parol  evidence.3 


I  M  rre!l,  18  Tex.  Civ.  App.  661;  McKinzie  v. 
Stafford.  8  Tex.  Civ.  App.  121;  Staley  v. 
HankU,  (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  20. 

Vermont.  —  Hodges  v.  Strong,  10  Vt.  247; 
Gray  v.  Clark,  11  Vt.  583;  Butler  v.  Gale,  27 
Vt.  739;  Coffrin  v.  Cole,  67  Vt.  226;  Wead  v. 
St.  Johnsbury,  etc.,  R.  Co.,  64  Vt.  52. 

Virginia.  — Carrington  v.  Goddin,  13  Graft. 
(Va.)  587;  Flemings  v.  Willis,  2  Call  (Va.)  5; 
Mayo  v.  Murchie,  3  Munf.  (Va.)  358;  Crawford 
v.  Morris,  5  Gratt.  (Va.)  90;  Baker  v.  Seek- 
right,  1  lien.  &  M.  (Va.)  177;  Sulphur  Mines 
Co.  v.  Thompson,  93  Va.  293. 

Washington.  —  Langert  :\  Ross,  1  Wash. 
250;  Newman  v.  Buzard,  24  Wash.  225. 

Wisconsin.  —  Docter  v.  Hellberg,  65  Wis. 
415;  Thompson  v.  Jones,  4  Wis.  106;  Jenkins 
v.  Sharpf,  27  Wis.  472;  Meade  v.  Gilfoyle,  64 
Wis.  18;  Elofrson  v.  Lindsay,  90  Wis.  203. 

As  to  the  admissibility  of  parol  evidence  for 
the  purpose  of  locating  boundary  lines,  see  the 
title  Boundaries,  vol.  4,  p.  847  et  seq.  See 
also  the  titles  Ambiguity,  vol.  2,  p.  299  et  seq.; 
More  or  Less,  vol.  20,  p.  88r. 

1.  Equivocal  Description  of  Personal  Property 
—  Alabama.  —  Harper  v.  Columbus  Factory, 
35  Ala.  t27;  Ellis  v.  Martin,  60  Ala.  394;  Fore 
v.  Hibbard,  63  Ala.  4to;  Broaddus  v.  Smith, 
I2i  Ala.  335,  77  Am.  St.  Rep.  61. 

California.  —  Habenichl  v.  Lissak,  77  Cal. 
139;  Claffey  v.  Hartford  F.  Ins.  Co.,  68  Cal. 
169. 

Florida.  —  Roof  v.  Chattanooga  Wood  Split 
Pulley  Co.,  36  Fla.  284. 

Georgia. —  Block  v.  Peter,  63  Ga.  260; 
Stephens  v.  Tucker,  58  Ga.  391;  Saulsbury  v. 
Blandys,  60  Ga.  646;  Kiser  v.  Carrollton  Dry 
Goods  Co.,  96  Ga.  760. 

Illinois.  —  Marshall  v.  Gridley,  46  111.  247; 
Farmers',  etc.,  Bank  v.  Arnold,  58  111.  App. 
349;  Hutton  v.  Arnett.  51  111.  198. 

Indiana.  —  Bell  v.  Golding,  27  Ind.  173; 
Clark  v.  Crawfordsville  Coffin  Co.,  125  Ind. 
277;  Baldwin  v.  Boyce,  152  Ind.  46. 

Iowa.  —  Martin  v.  Brown,  91  Iowa  574; 
Clapp  v.  Trowbridge,  74  Iowa  550;  Haller  v. 
Parrott,  82  Iowa  42;  Myers  v.  Snyder,  96  Iowa 
107. 

Kansas.  —  Hobart  v.  Beers,  26  Kan.  329. 
Kentucky.  —  Warfield  v.  Curd,  5  Dana  (Ky.) 

318. 

Louisiana.  —  Larue  v.  Hampton,  4  La. 
Ann.  53. 

Maryland.  —  Hannon  v.  State,  9  Gill  (Md.) 
440;  Coale  v.  Harrington,  7  Har.  &  J.  (Md.) 
147. 

Massachusetts.  —  Hogins  v.  Plympton,  11 
Pick.  (Mass.)  97;  Newcomb  v.  Noble,  10  Gray 
(Mass.)  47. 


Minnesota.  —  Adamson  v.  Petersen,  35  Minn. 

529. 

Mississippi. — Wasson  v.  Connor,  54  Miss. 
351. 

Missouri.  —  Thornton  v.  Crowther,  24  Mo. 
164;  Welsh  v.  Edmisson,  46  Mo.  App.  282; 
Rollins  v.  Claybrook,  22  Mo.  405;  State  v. 
Cahanne,  14  Mo.  App.  294;  Campbell  v.  Allen, 
38  Mo.  App.  27;  Atchison  County  Bank  v. 
Shackelford,  67  Mo.  App.  475. 

Nebraska.  —  Frey  v.  Drahos,  6  Neb.  1,  29 
Am.  Rep.  353. 

New  Jersey.  —  Streeter  v.  Seigman,  (N.  J. 
1901)  48  Ail.  Rep.  907. 

New  York.  —  Bowman  v.  Agricultural  Ins. 
Co.,  2  Thomp.  &  C.  (N.  Y.)  261;  Dunning  v. 
Stearns,  9  Barb.  (N.  Y.)  630,  Hastings  v. 
Parke,  22  Alb.  L.  J.  115;  Dady  v.  O'Rourke, 
61  N.  Y.  App.  Div.  529. 

North  Carolina.  —  Lupton  v.  Lupton,  117  N. 
Car.  30;  Dunkart  v.  Rineheart,  89  N.  Car. 
354;  Rountree  v.  Britt.  94  N.  Car.  104;  Hol- 
man  v.  Whitaker,  119  N.  Car.  113. 

Ohio.  —  Roots  v.  Cincinnati  Ins.  Co.,  I  Dis- 
ney (Ohio)  138,  Morgan  v.  Spangler,  14  Ohio 
St.  102. 

Oregon.  —  Reinstein  v.  Roberts,  34  Oregon 
87,  75  Am.  Si.  Rep.  564. 

Pennsylvania.  —  Barnhart  v.  Riddle,  29  Pa. 
St.  92;  Gould  v.  Lee,  55  Pa.  St.  99. 

Rhode  Island.  —  Coombs  v.  Patterson,  19  R. 
I.  25. 

Tennessee.  —  Barker  v.  Wheelip,  5  Humph. 
(Tenn.)  329,  42  Am.  Dec.  432. 

Texas.  —  Ullman  v.  Babcock,  63  Tex.  68; 
Ellis  v.  Cochran,  8  Tex.  Civ.  App.  510;  Mc- 
Donald v.  Dorbrandt,  17  Tex.  Civ.  App.  277. 
Utah.  —  Buford  v.  Lonergan,  6  Utah  301. 
Vermont.  —  Wing  v.  Gray,  36  Vt.  261;  Rugg 
v.  Halle,  40  Vt.  138;  Mascott  v.  Granite  State 
F.  Ins.  Co.,  68  Vt.  253. 

Wisconsin.  —  Sargeant  v.  Solberg,  22  Wis. 
132. 

See  also  the  titles  Chattel  Mortgac.es,  vol. 
5,  p.  964;  Sales. 

2.  Becker  v.  Dalby,  (Iowa  1901)  86  N.  W. 
Rep.  3r4;  Drexel  v.  Murphy,  59  Neb.  210; 
Coombs  v.  Patterson,  19  R.  I.  27. 

3.  Identification  of  Debt  Secured  by  Mortgage 
—  Alabama.  —  Posey  v.  Decatur  Bank,  12  Ala. 
802;  Morrison  v.  Taylor,  21  Ala.  779;  Alabama 
L.  Ins.,  etc.,  Co.  v.  Pettway,  24  Ala.  544. 

Connecticut. — Goddard  v.  Selden,  7  Conn. 
515;  Douglas  v.  Chatham,  41  Conn.  211. 

Georgia.  —  Kiser  v.  Carrollton  Dry  Goods 
Co.,  96  Ga.  760. 

Illinois.  —  Babcock  v.  Lisk,  57  111.  327. 
Maine.  —  Sweetser  v.  Lowell,  33  Me.  446; 
Brown  v.  Holyoke,  53  Me.  9;  Stowe  v.  Merrill, 
77  Me.  550. 
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PAROL  E VIDENCE  —  PART. 


Definitions. 


9.  Evidence  of  Usage  and  Custom.  —  The  admissibility  of  usage  and  custom 
to  explain  a  contract  is  treated  elsewhere  in  this  work.1 


PARSONAGE.  (See  also  the  title  Exemptions  (from  Taxation),  vol.  12, 
p.  330.)  —  See  note  2. 

PART.  —  A  part  is  defined  to  be  one  of  the  portions,  equal  or  unequal, 
into  which  anything  is  divided  or  regarded  as  divided;  a  piece;  a  fragment; 
a  division  ;  a  member  ;  a  constituent ;  synonymous  with  "  section."  3 


Massachusetts.  —  Clark  v.  Houghton,  12 
Gray  (Mass.)  38;  Goddard  v.  Sawyer,  9  Allen 
(Mass.)  78;  Pierce  <>.  Parker,  4  Met.  (Mass.) 
80;  Payson  v.  Lamson,  134  Mass.  593,  45  Am. 
Rep.  348;  Bigelow  v.  Capen,  145  Mass.  270. 

Michigan.  —  Cutler  v.  Steele,  93  Mich.  204. 

Minnesota. — Swedish-American  Nat.  Bank 
v.  Germania  Bank,  76  Minn.  409. 

Missouri.  —  Fosters.  Reynolds,  38  Mo.  553. 

New  Hampshire. — Cushman  v.  Luther,  53 
N.  H.  562. 

New  York.  —  Delaplaine  v.  Hitchcock,  6 
Hill  (N.  Y.)  14;  Hall  v.  Crouse,  13  Hun  (N.  Y.) 
537;  Bainbridge  v.  Richmond,  17  Hun  (N.  Y.) 
391- 

Tennessee.  —  Fitzpatrick  v.  School  Com'rs,  7 
Humph.  (Tenn.)  224,  46  Am.  Dec.  76. 

Texas.  —  Aycock  v.  Trammell,  77  Tex.  487; 
Glenn  v.  Seeley,  (Tex.  Civ.  App.  1901)  61  S. 
W.  Rep.  959;  Thompson  v.  Cobb,  (Tex.  1902) 
65  S.  W.  Rep.  1090. 

Washington.  —  Blewett  v.  Bash,  22  Wash. 
536. 

See  further  the  title  Mortgages,  vol.  20,  pp. 
928,  929. 

1.  Usage  and  Custom.  —  For  a  full  treatment 
of  this  subject,  see  the  title  Usage  and  Custom. 
For  special  application  of  the  rules,  see 
Agency,  vol.  1,  p.  996  and  passim;  Carriers 
of  Goods,  vol.  5,  p.  209  and  passim;  Con- 
tracts of  Affreightment  and  Charter- 
Pakties,  vol.  7,  p.  178,  etc.;  Demurrage,  vol. 
9,  p.  251;  Deviation  (in  Marine  Insurance), 
vol.  9,  p.  436. 

2.  Parsonage.  —  In  Wells  v.  Congregational 
Church,  63  Vt.  tig,  it  was  said:  "  It  is  in- 
sisted by  ihe  appellee  that  the  word  parsonage 
may  be  applied  to  land  alone,  and  so  not  in- 
clude the  dwelling  house.  Its  ecclesiastical 
meaning  was  the  '  glebe  (or  land)  and  house  ' 
belonging  to  a  parish,  appropriated  to  the 
maintenance  of  the  incumbent  or  settled 
pastor  of  a  church,  but  its  modern  general 
signification  is  in  the  sense  of  its  being  the 
residence  of  the  parson,  and  it  may  be  with 
land  or  without  it." 

In  Reeves  v.  Reeves,  5  Lea  (Tenn.)  647,  in 
holding  that  a  devise  of  a  parso nage  to  an  un- 
incorporated religious  association,  without  a 
trustee,  was  void,  the  court  said:  ''A  parson- 
age is  but  a  house  in  which  a  minister  of  the 
gospel  resides,  and  has  no  more  relation  to 
public  worship  than  the  clothes  he  wears  or 
the  horse  he  rides." 

3.  Cairo  v.  Bross,  9  111.  App.  407:  Hand  v. 
Hoffman,  8  N.  J.  L.  79. 

"  The  several  words  '  share,'  part,  '  portion,' 
are  very  frequently  used  as  synonymous." 
Lewis's  Appeal,  108  Pa.  St.  137. 

The  word  part  in  the  Alabama  statute  now 
embodied  in  Crim.  Code  1896,  §  5049,  is  inter- 


changeable with  "  portion,"  in  an  indictment 
for  the  larceny  of  "  a  portion  of  an  outstand- 
ing crop."    Holly  v.  State,  54  Ala.  238. 

One  Piece  or  Parcel.  —  A  deed  of  conveyance 
excepted  "  a  small  part  "  of  a  parcel  first  con- 
veyed "  upon  which  the  rolling-mill  improve- 
ments now  in  part  stand."  In  construing  this 
exception  the  court  said  :  "  The  term  '  a  part ' 
has  reference  to  quantity,  as  less  than  the 
whole,  and,  properly  construed,  is  not  to  be 
taken  as  meaning  necessarily  that  the  part 
excepted  is  in  one  piece  or  parcel.  This  is  the 
usual  and  ordinary  signification  of  the  word; 
as  when  we  say  a  part  of  Maryland  is  sandy, 
we  are  not  to  be  understood  as  meaning  that 
the  sandy  portion  is  to  be  found  in  one  integral 
piece  or  parcel  of  the  state's  surface."  Car- 
roll v.  Granite  Mfg.  Co.,  11  Md.  409. 

"  Part "  Necessarily  Imports  Less  than  Whole. 
—  A  testator  having  appointed  two  residuary 
legatees  of  his  estate,  to  take  in  equal  parts, 
added  to  the  residuary  clause:  "  When  one  of 
the  above  named  deceases,  the  other  surviv- 
ing are  to  draw  their  part."  He  then  altered 
this  provision  by  drawing  a  line  through  the 
words  "  the  other  surviving,"  and  writing 
above  them  "  my  grandson  Joseph  Logan." 
One  of  the  residuary  legatees  dying,  the  grand- 
son received  his  part,  and  upon  the  death  of 
the  other,  claimed  his  share  also.  It  was  held 
that  by  the  use  of  the  word  part  the  grandson 
was  precluded  from  receiving  the  whole. 
Logan's  Appeal,  39  Pa.  St.  237. 

Undivided  Part.  —  "  The  word  part  may  as 
appropriately  be  applied  to  an  undivided  as  to 
a  divided  part."  Vrooman  v.  Weed,  2  Barb. 
(N.  Y.)  333. 

Certainty  of  Description.  —  "  The  assessment 
of  a  tax  upon  a  '  part  of  a  lot,'  or  '  one  acre  of 
a  lot,'  without  quantity  or  location  in  the  one 
case,  or  without  location  in  the  other,  is  too 
vague  and  indefinite  to  authorize  a  sale  of  anv 
part  or  in  any  place."  Massie  v.  Long,  2 
Ohio  293. 

But  a  deed  conveying  "  a  certain  part  of  a 
stream"  of  water,  and  mentioning  the  two 
termini  of  the  part,  is  not  void  for  uncertainty, 
and  passes  the  whole  stream  between  those 
termini.  Bullen  v.  Runnels,  2  N.  H.  255,  9 
Am.  Dec.  55. 

Part  in  Sense  of  Half  or  Moiety.  —  In  Lewis's 
Appeal,  89  Pa.  St.  513,  it  was  said:  "  Under 
the  circumstances,  it  is  manifest  that  not  more 
than  the  two  could  participate,  and  hence  the 
remainder  was  to  be  parted  or  divided  between 
them;  and  in  the  absence  of  anything  to  indi- 
cate an  unequal  division,  the  presumption  is 
that  equality  was  intended;  that  the  testator 
used  the  word  part  as  synonymous  with 
'moiety,'  a  sense  in  which  it  is  sometimes 
popularly  employed  in  speaking  of  a  division 
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Definitions. 


PARTAKER.  —  See  note  I. 
PARTIAL.  —  See  note  2. 

PARTIAL  AVERAGE.  —  See  the  title  MARINE  INSURANCE,  vol.  19,  p.  930, 

and  see  Average,  vol.  3,  p.  520. 

PARTIAL  INSANITY.  (See  also  the  title  Insanity,  vol.  16,  p.  558.)  — 
Partial  insanity  is  defined  as  <i  derangement  of  one  or  more  of  the  faculties  of 
the  mind  which  prevents  freedom  of  action.3 

PARTIAL  VERDICT. —A  partial  verdict  is  one  by  which  the  jury  in  a 
triiiiin.il  case  acquits  the  defendant  as  to  part  of  the  accusation  and  finds  him 
guilty  "I  tin-  residue.  The  conviction  may  be  on  one  of  several  counts,  each 
charging  .1  distinct  offense,  with  a  discharge  upon  the  others,  either  in  express 


between  two."  See  also  Williams  v.  Lane,  2 
Law  Repos.  (4  N.  Car.)  268. 

In  Sense  of  Share.  —  Where  a  testator  be- 
queathed the  residue  of  his  estate  to  be  divided 
between  a  son  and  two  daughters,  the  son  to 
have  "  half  a  part"  and  the  daughter  the  re- 
mainder, it  was  held  that  the  word  part  meant 
share,  and  that  the  son  therefore  look  one- 
sixth.  Fulford  v.  Hancock,  Busb.  Eq.  (45  N. 
Car  )  55. 

Parts  of  Dollar. —  Under  the  laws  of  the 
United  States  authorizing  foreign  coin  to  pass 
current  at  certain  rates  for  each  dollar  and 
part*  of  a  dollar,  it  was  held  that  the  phrase 
"  parts  of  a  dollar"  was  to  be  construed  in 
reference  to  the  division  of  a  dollar  as  estab- 
lished in  the  coinage  of  the  United  States,  and 
that  a  twenty-cent  piece  was  not  within  the 
act.    U.  S.  v.  Gardner,  10  Pet.  (U.  S  )  624. 

Part  of  House.  —  The  appellant  had,  by  virtue 
of  his  service  as  a  policeman,  the  exclusive 
occupation  of  a  cubicle  in  a  dormitory  at  a 
police  station.  The  cubicle  was  separated 
from  the  rest  of  the  dormitory,  which  con- 
tained a  number  of  similar  cubicles,  by  wooden 
partitions  which  did  not  reach  the  ceiling. 
The  atmosphere  of  the  dormitory  was  common 
to  all  the  cubicles,  and  a  g  is  light  was  shared 
by  them  in  common.  Elsewhere  in  the  police 
station  a  lavatory  and  messroom  were  pro- 
vided for  the  policemen  who  occupied  these 
cubicles.  It  was  held  that  (he  cubicle  was  not 
"  part  of  a  house  occupied  as  a  separate  dwell- 
ing," as  that  phrase  was  used  in  an  election 
act.  Clutierbuck  v.  Taylor,  (1896)  1  Q.  B. 
395- 

Part  of  Mine. — "  l'art  of  the  mine,"  within 
the  English  Coal  Mines  Regulation  Act,  1872, 
§  5'  (35  &  3°  Vict  ,  c.  76),  which  enacts  that 
gunpowder  or  other  explosive  or  inflammable 
subsiances  shall  not  be  used  in  a  mine  under- 
ground during  three  months  after  any  inflam- 
mable gas  has  been  found  in  any  such  mine, 
except  "  when  the  persons  ordinarily  employed 
in  the  mine  are  out  of  the  mine,  or  out  of  the 
part  of  the  mine  where  it  is  used,"  means  a 
part  having  a  separate  system  of  ventilation, 
which,  by  the  terms  of  the  statute,  is  a  sepa- 
rate mine.  Per  Day,  J.,  in  Wales  v.  Thomas, 
16  Q.  B.  D.  340. 

Part  Owner.  (See  also  the  titles  Joint  Ten- 
ants and  Tenants  in  Common,  vol.  17,  p.  646; 
Parcenary  (Estates  in),  ante,  p.  1032.)  —  In 
Breck  v.  Blair.  129  Mass.  127,  it  was  held  that 
a  siatute  providing  that  personal  property 
which  had  been  attached  in  a  suit  against  one 
part  owner  might  at  the  request  of  the  other 
part  owner  be  appraised  and  delivered  to  him 


upon  his  giving  bond  to  the  attaching  officer 
did  noi  apply  to  an  attachment  of  partnership 
property  in  an  action  against  one  partner. 

Part  of  Street.  —  Where  a  town  council  is  em- 
powered to  improve  a  street  "  or  part  of  a 
street,"  it  may  improve  one  side.  Stale  v. 
Fetter,  12  Wis.  566. 

1.  Partaker. —  In  Quinlan  v.  Pew,  5  U.  S. 
App.  415,  it  was  said:  "The  word  '  privy,' 
wh  ch  undoubtedly  is  the  root  of  the  common 
word  '  privity,'  is  denned  by  Bouvier  as  fol- 
lows: '  Privy. — One  who  is  a partaker  or  has 
any  part  or  interest  in  any  action,  matter,  or 
thing.'  The  ordinary  sense  of  the  word  par- 
taher implies  activity;  and  clearly  the  owners 
in  this  case  were  not  in  thai  sense  partakers 
in  the  cause  of  the  appellant's  misfoitune." 

Next  Partaker.  —  A  devise  was  thai  "  M.  shall 
be  partaker  of  my  whole  estate,  real  and  per- 
sonal, provided  she  leaving  an  issue,  male  or 
female,"  with  the  further  provision  that  the 
issue,  male  or  female,  from  the  bodv  of  M. 
should  be  "  next  partaker."  Upon  the  con- 
struction of  this  will,  Pennington,  J.,  said: 
"  The  word  partaker  in  Ihe  last  clause,  coupled 
with  the  word  '  next,'  shows  the  sense  in 
which  the  testator  used  the  word.  It  was  the 
same  as  to  say  '  shall  be  taker  of  my  estate.'  " 
Den  v.  Emans,  3  N.  J.  L.  522. 

2.  Partial  Account.  —  In  Leslie's  Appeal,  63 
Pa.  St.  363,  it  was  said:  "  The  term  'partial 
account  '  in  the  Orphans'  Court  implies,  ipso 
facto,  that  nolhing  is  settled  ty  it  but  those 
matters  constituting  the  items  in  question  in 
the  statement  itself."  See  also  Rhoads's  Ap- 
peal, 39  Pa.  St.  186. 

Partial  Restraint  of  Trade.  (See  also  the  title 
Restraint  of  Trade.)—  In  Maxim  Nordenfelt 
Guns,  etc.,  Co.  v.  Nordenfelt,  (1893)  1  Ch.  654, 
it  was  said  :  "An  agreement  in  '  particular  ' 
or  partial  restraint  of  trade  may  be  defined  as 
one  in  which  the  area  of  restriction  is  not  abso- 
lute, but  in  which  the  covenantor  retains  for 
himself  the  right  still  to  carry  on  his  trade 
either  in  some  place,  or  for  the  benefit  of  some 
persons,  or  in  some  limited  or  prescribed  man- 
ner. Particular  restraints,  according  to  the 
language  employed  in  Mitchel  v.  Reynolds,  1 
P.  Wms.  181,  1  Smith  Lead.  Cas.  (9th  ed  )  430, 
are  ihose  in  which  there  is  some  limitation 
in  respect  of  places  or  persons  short  of  an 
absolute  and  total  restriction.  But  there  is 
also  a  third  kind  of  limitation  which  the  law 
will  sanction  under  reasonable  conditions  — 
namely,  a  limitation  in  respect  of  the  mode  or 
manner  in  which  a  trade  is  to  be  carried  on." 

3.  Partial  Insanity.  —  Taylor  v.  Trich,  165  Pa. 
St.  586;  Thomas  v.  Carter,  170  Pa.  St.  271. 
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terms  or  by  silence,  which  is  regarded  as  a  constructive  acquittal.1 

PARTICEPS  CRIMINIS.    (See  also  the  titles  Accessory,  vol.  r,  p.  257; 

Accomplices,  vol.   1,  p.  389.)  —  A  partner  in  crime;  an  accomplice;  an 

accessory.* 

PARTICIPATE.  —  See  note  3. 

PARTICULAR.    (See  also  Partial,  ante,  p.  11 24.)  —  See  note  4. 
PARTICULAR   AVERAGE.  —  See  the  title  MARINE  INSURANCE,  vol.  19, 
p.  930,  and  see  Average,  vol.  3,  p.  520. 

PARTICULAR  CUSTOMS.  —  See  the  title  Usages  and  Customs. 


1.  Partial  Verdict.  —  State  v.  McGee,  55  S. 
Car.  247.  See  the  title  Verdict,  22  Encyc.  of 
Pl.  and  Pr.  iooi 

2.  Particeps  Crirainis. —  Bouv.  L.  Diet.;  And. 
L.  Diet.;  Abb.  L.  Diet. 

In  Johnson  v.  Cooper,  2  Yerg.  (Tenn.)  528, 
24  Am.  Dec.  506,  it  was  said:  ''  The  objection 
of  particeps  criininis  is  not  confined,  as  was 
said  on  ihe  argument,  to  a  transaction  which, 
in  the  common  acceptation  of  the  term,  means 
an  act  that  may  be  visited  by  an  indictment  or 
other  criminal  prosecution,  but  applies  10  other 
transactions  contrary  lo  good  morals,  whether 
they  be  immoral  per  se,  or  prohibited  by  stat- 
ute under  a  penalty,  orby  a  simple  prohibit  ion, 
or  as  militating  against  the  policy  of  a  statute, 
or  fraud,  or  other  corrupt  contract.  In  all 
these  cases  the  disfavor  of  coutts  of  equity  is 
manifested  not  only  to  the  person,  but  also  lo 
the  transaction,  and  in  degree  much  more 
to  the  latter  than  to  the  former,  so  much  so 
that  it  will  give  relief  against  the  latter 
although  the  actor  in  the  transaction,  or  the 
particeps,  may  be  benefited  thereby." 

3.  Participate  —  Where  beneficiaries  are  to 
participate  in  a  trust  property,  and  there  is  no 
direction  as  to  the  shares  to  be  taken,  they 
lake  as  tenants  in  common,  in  equal  shares 
and  proportions.  Liddard  v.  Liddatd,  28  Beav. 
266. 

And  in  Robertson  v.  Fraser,  L.  R.  6  Ch.  696, 
where  a  codicil  provided  that  a  named  person 
should  participate  in  a  bequest,  it  was  held 
that  the  word  participate  indicated  an  inten- 
tion to  divide,  and  created  a  tenancy  in  com- 
mon. 

Participate  —  Participating  Premiums  —  Partici- 
pating Policy. —  See  Fry  v.  Provident  Sav.  L. 
Assur.  Soc,  (Tenn.  Ch.  1896)  38  S.  W.  Rep. 
126. 

4.  In  Every  Particular.  —  A  testator  directed 
that  the  executor  should  execute  the  will  "  in 
every  particular."  It  was  contended  that  as 
this  provision  operated  a  revocation  of  a  pro- 
vision in  the  original  will  that  the  children 
should  sell  the  property,  it  also  revoked  the 
appointment  of  th»  testator's  son  as  trustee  to 
carry  out  a  certain  trust.  The  court  said: 
"  The  counsel  are  mistaken  in  this;  and  for 


this  simple  reason,  that  the  appointment  of 
the  trustee  is  not  a  particular  of  the  will  to 
b*  executed;  it  is  a  thing  done.  The  sale 
of  the  properly  is  a  particular  of  the  will  not 
accomplished,  but  directed  to  be  done."  Mr- 
Kenzie  v.  Roleson.  28  Ark.  111. 

Particular  and  Special. —  In  Maltby  v.  Plum- 
mer  71  Mich.  581),  it  was  said  :  "  The  language 
in  the  contract.  '  keeping  logs  of  particular 
lengths  by  themselves,'  was  employed  to  desig- 
nate a  class,  and  conveys  the  same  idea  as  the 
words  'special  lengths.'  If  the  intent  had 
been  to  keep  each  length  of  logs  by  itself,  that 
language  would  have  been  used." 

Particular  Lien.  (See  generally  the  title 
Liens,  vol.  19,  p.  8.) —  In  Butchers'  Union 
Slaughterhouse,  etc.,  Co.  v.  Crescent  City 
Livestock,  etc.,  Co.,  41  La.  Ann.  361,  it  was 
said:  "  Liens  are  also  divided  into  general 
and  particular.  A  particular  lien  is  when  the 
claim  arises  in  respect  of  the  very  property 
claimed.  A  general  lien  exists  where  the 
debt  results  from  the  general  balance  of  ac- 
count." See  also  Brooks  v.  Bryce,  21  Wend. 
(N.  Y.)  17,  and  see  the  title  Attorney  and 
Client,  vol.  3,  p.  278. 

Particular  Malice  is  ill  will,  grudge,  a  desire  to 
be  revenged  on  a  particular  person.  Brooks 
v.  Jones,  ii  Ired.  L.  (33  N.  Car.)  261. 

Particular  Partnership.  —  See  Carroll  v. 
Waters,  9  Mart.  (La.)  500,  and  see  the  title 
Partnership. 

Particular  Power.  (See  also  the  title  Powers.) 
—  A  particular  power  is  one  by  which  the 
donee  is  restricted  to  particular  objects. 
Thompson  v.  Garwood,  3  VVhart.  (Pa.)  306,  31 
Am.  Dec.  502. 

Particular  Services. —  It  is  provided  in  the 
Indiana  Constitution  of  1851,  art.  1,  §  21,  that 
"  no  man's  particular  services  shall  be  de- 
manded without  just  compensation."  It  was 
held  that  the  professional  fee  of  an  expert  is 
included  in  such  provision.  Buchman  v. 
State,  59  Ind.  13,  26  Am.  Rep.  75;  Dills  v. 
State,  59  Ind.  15.  And  under  such  a  provision 
in  the  Oregon  Constitution  it  was  held  that  the 
services  of  witnesses  are  not  "  particular 
services."  Daly  v.  Multnomah  County,  14 
Oregon  20. 


1125 


Volume  XXI. 


PARTITION. 


By  the  Editorial  Staff. 

I.  Definitions,  1131. 
II  Partition  by  Act  of  Parties,  1131. 

1.  Right  to  Make,  1131. 

a.  In  General,  1131. 

b.  Necessity  for  Consent,  1132. 

c.  When  Partition  May  Be  Made,  1132. 

d.  Injunction  Against  Partition,  1132. 

e.  Effect  of  Pendency  of  Proceedings  for  Partition  by  Court,  1132. 

2.  What  May  Be  Partitioned,  1132. 

a.  General  Pule,  1132. 

b.  Tracts  Not  Contiguous,  1132. 

c.  Partition  of  Part  Only,  1132. 

d.  Inclusion  of  More  Land  than  Cotenants  Own,  1133. 

3.  Who  May  Make  Partition,  1133. 

a.  In  General — Cotenant,  1133. 

b.  Husband  of  Cotenant,  1133. 

c.  Persons  under  Disability,  1133. 

d.  Cesluis  Que  Tru stent,  1134. 

e.  Agents  and  Fiduciaries,  1134. 

f.  Tenants  in  Tail,  1134. 

g.  Life  Tenants,  1134. 
//.  Remaindermen,  1134. 

/.  Owner  of  Homestead,  1135. 

J.  Partition  Between  Husband  and  Wife,  1135. 

4.  Necessity  that  All  Cotenants  Be  Bound,  1135. 

5.  How  Partition  Effected,  1135. 

a.  In  General,  1135. 

b.  Methods  of  Allotting  Shares,  1135. 

c.  Arbitration,  1135. 
Partition  Deed,  1136. 

^.  Mutual  Conveyances,  1136. 

_/.  Conveyances  by  Cotenants  to  Third  Persons,  1137. 
Agreement  for  Partition,  1137. 
Parol  Partition,  1137. 

(1)  ^  Common  Law,  1137. 

(2)  Since  Statute  of  Erauds,  1137. 

(#)  ^/  Zaw,  1 137. 

(£)  7?z  Equity,  1139. 
I.  Actual  Separation  Not  Necessary,  1140. 
/  ^4//  Shares  Need  Not  Be  Assigned  in  Severalty,  1140. 
^.  Ratification,  1141. 

6.  Evidence,  1141. 

Admissibility,  1141. 
^.  Sufficiency,  1141. 

7.  Attacking  and  Setting  Aside,  1141. 

<z.   Who  May  Attack,  1141. 
&  Grounds  of  Attack,  1141. 

(1)  Different  Division  More  Equal,  1141. 

(2)  Mistake,  1142. 

(3)  Failure  to  Pay  Owelty,  1142. 
Estoppel  and  the  Like,  1142. 
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III.  Partition  by  Judicial  Proceedings,  1142. 

1 .  Introductory,  1 1 4  2 . 

2.  Jurisdiction  over  Partition,  1143. 

a.  /«  England,  1143. 

3.        United  States,  1144. 

3.  Right  to  Compel,  n  45. 

<z.  Under  Early  Common  Law,  1145. 

Parceners,  Joint  Tenants,  and  Tenants  in  Common  Entitled, 
1 146. 

c.  Matter  of  Right,  1146. 

Necessity  of  Clear  Title  and  Actual  or  Constructive  Possession,  1147. 
e.  Necessity  of  Right  to  Immediate  Possession,  1 15 1. 

(1)  Doctrine  at  Common  Law,  1151. 

(2)  Application  of  Doctrine  under  Particular  Titles,  1151. 

(a)  Mortgagors,  1151. 

(b)  M ortgagees,  1 1 5  1 . 

(<:)  Execution  Purchasers,  1152. 

Remaindermen  and  Reversioners,  1152. 
(V)  Tenants  for  Life  or  Years,  1153. 

Copartners,  1154. 
(^•)  Heirs  and  Devisees,  1154. 
y.  Tenants  in  Dower,  1155. 

Tenants  by  Curtesy,  1155. 
A.  Executors  and  Administrators,  1 155. 
/".  Trustees,  1 156. 
/.  Equitable  Oraners,  1156. 

Aliens,  1 157. 
/.  Infants  and  Lunatics,  1157. 

Husband  and  Wife,  1157. 
«.   Whether  All  Cotenants  Can  Join  in  Application,  1157. 
0.  Restrictions  on  Right  to  Partition,  1 158. 

(1)  Agreements  Not  to  Partition,  1 158. 

(2)  Testamentary  Restrictions,  1158. 

(3)  Previous  Voluntary  L'artition,  1159. 

4.  What  Subject  to  Partition,  1159. 

<z.  7/z  General,  1159. 

(1)  Property  Held  in  Cotenancy,  1 159. 

(2)  Necessity  that  Property  Be  Held  in  Cotenancy,  1 159. 

(3)  Effect  of  Difficulty  in  Division,  1159. 
Enumeration  of  Species  of  Property,  1160. 

( 1 )  Personalty,  1 1 60. 

(2)  Incorporeal  Hereditaments,  1160. 

(3)  Mines  and  Mining  Claims,  1161. 

(4)  0/7        (7a.f  Beneath  Surface,  1161. 

(5)  Mills  and  Mill  Privileges,  1161. 

(6)  Water  Power,  1161. 

(7)  Property  Subject  to  Liens,  1161. 

(8)  Property  Subject  to  Easements,  1 161. 

(9)  Property  Subject  to  Lease,  1 161. 

(10)  uildings,  1 1 6  2 . 

(11)  Undivided  Portion  of  Land,  \  162. 

(12)  Copyholds,  1162. 

(13)  Manors,  1162. 

(14)  Homestead,  1162. 

(15)  Various  Miscellaneous  Estates,  1162. 
^.  Partition  in  Part  Only ,  1162. 

a'.   When  Public  Policy  May  Prevent  Partition,  1163. 

5.  Actual  Division  of  Property,  1163. 

/«  General,  1163. 
Boundaries,  1164. 
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c.  Equality  in  Value  Rather  than  in  Area,  1164. 

d.  Where  Property  Is  in  Several  Parcels,  1164. 

e.  Assignment  of  Shares,  1164. 

(1)  By  U  horn  Made,  1164. 

(2)  Advantage  of  Parties  to  Be  Considered,  1164. 

(3)  Distribution  by  Lot,  1165. 

(4)  Distribution  by  Seniority  of  Title,  1 165. 

(5)  Assignment  to  Some  as  Cotenants,  1166. 

(6)  Decreeing  Property  to  Heir  at  Valuation,  n  66. 

(a)  In  General,  1166. 

(b)  Eldest  Son's  Priority  of  Choice,  1166. 
(f)  Payment  of  Valuation  Money,  11 66. 
(d)  Effect  of  Failure  to  Give  Notice,  1 167. 

(<r)  Right  of  Bidding — Pennsylvania  Statute  1167. 

(7)  Assignment  of  Dower,  1 1 67 . 

(8)  Assignment  of  Homestead,  1 167 . 

(9)  Assignment  of  Wasted  Portion,  1168. 

(10)  Protection  of  Cotenant's  Grantee,  1168. 

(11)  Effect  of  Voluntary  Partition,  1168. 

f.  Par tition  by  Alternate  Occupation,  1169. 

g.  Easements  and  Servitudes,  1169. 

(1)  In  General,  1169. 

(2)  Creation  of  Right  of  Way,  1169. 

(3)  Apportionment  of  Existing  Ways,  1169. 
//.   Water  Rights,  11 70. 

I.  Mining  Property,  1170. 

7'.  Apportionment  in  Case  of  Failure  of  Title  or  Shortage,  11 70. 

6.  Equitable  Relief  Incidental  to  Partition,  n  70. 

<z.  General  Rule,  11 70. 

Allowance  for  Payments  Made  on  Account  of  Property,  1170. 
£  Accounting  for  Rents  and  Profits,  1171. 
(/.  Disposition  of  and  Allowance  for  Improvements,  11 72. 
^.  Equalizing  Advancements,  11 73. 

Appointment  of  Receiver,  11 73. 
£\  Injunction  Against  Waste,  1173. 

7.  Time  for  Institution  of  Proceedings,  1174. 

When  Premature,  1174. 
When  Barred,  11 74. 

8.  Trial,  1174. 

9.  CVw/.?  <z«</  .F^j     Partition,  1175. 

<z.  /«  England,  1175. 

^.  /«  United  States,  1175. 

(1)  CVw/j  Usually  Discretionary,  11 75. 

(2)  /«  Proportion  to  Interest,  n  76. 

(3)  Counsel  Fees,  1177. 

(4)  Fees  of  Other  Persons  —  Commissioners,  1178. 

(5)  Taxed  upon  Improvements,  11 79. 

IV.  Owelty  of  Partition,  i  179. 

1.  Definition,  1179. 

2.  When  Allowed,  1179. 

General,  1179. 
Mistake  in  Estimating  Tract,  11 79. 
f.       Probate  Court,  1179. 

Consent  of  Party  Charged,  1180. 

3.  Lien  Created  By,  11 80. 

a.  Nature  Of ,  1180. 

Necessity  for  Compliance  with  Statutory  Requirements,  ir8o. 

Effect  on  Vesting  of  Title,  1 1 80. 

/ii-  Affecting  Rights  of  Third  Parties,  1181. 
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(1)  In  General,  n8r. 

(2)  Priority,  1181. 

e.  Collateral  Security  for  Payment,  n8t. 

f.  Enforcement  of  Lien,  1182. 

(1)  In  General,  1182. 

(2)  By  Action  in  Rem,  1182. 

(3)  Defenses,  1 182. 

(#)  Statutes  of  Limitations  and  Presumptions,  1 182. 
(£)  Counterclaim,  1 1 82. 

(4)  Interest,  1183. 

(5)  Application  of  Payment,  11 83. 
4.       Partition  by  Act  of  Parties,  1183. 

a.       General,  1183. 
Z/V/z,  1 183. 

(1)  /«  General,  1183. 

(2)  Rent  Charge,  1183. 

(3)  Priority,  1183. 

(4)  Rebutting  Presumption  of  Payment,  1183. 

V.  Effect  of  Partition    Judgments  and  Decrees  Refusing  Partition,  i 

1.  General  Rules,  1183. 

a.  Parties,  Privies,  and  Persons  Not  Interested,  1183. 

b.  Persons  Not  Parties,  1186. 

c.  Equitable  Relief ,  1 187. 

2.  Purchasers  Pendente  Lite,  1188. 

3.  Inchoate  Dower  Rights —  Contingent  Interests,  1188. 

4.  Persons  under  Disability,  1 1 89. 

5.  Incumbrancers  of  Undivided  Shares,  11 89. 

6.  Easements,  1190. 

7 .  Exchange  of  Deeds  by  Cotenants,  1 1 90. 

8.  Effect  of  yudicial  Partition  on  Possession,  1191. 

9.  Acquiescence  and  Ratification  — Parol  Partitions,  1191. 

10.  Void  Partition  as  Color  of  Title,  1 192. 

11.  Title,  Possession,  and  Equitable  Rights,  1193. 

a.  In  General,  1 1 93  - 

b.  Voluntary  Partition,  1193. 

c.  Judicial  Partition,  1193. 

(1)  At  the  Early  Law,  1193. 

(2)  Under  Statutes,  1195. 

(3)  Jurisdiction  over  Subject-matter,  1195. 
</.  Warranty  of  Title,  11 95. 

(1)  Voluntary  Partition,  1195. 

(2)  Judicial  I^artition,  1196. 

VI.  Partition  Sales,  i  196, 

1.  Introductory,  1196. 

2.  Right  to  Order,  1197. 

a.  Statutes  Authorizing  Sale,  1197. 

Circumstances  Authorizing  Sale,  1198. 

(1)  English  Rule,  11 98. 

(2)  American  Rule,  1199. 

3.  il/dy  Procure  Sale,  1200. 

<z.  Cotenants  under  Disability,  1200. 
^.  Dowress,  1200. 
r.  Mortgagees,  1200. 

4.  JF^tf/  vJ/"a_>'  i?<r  ■SW,  1200. 

a.  Property  Subject  to  Liens,  1200. 

Properly  Subject  to  Lease,  1200. 
«r.  Effect  of  Adverse  Claim  of  Title,  1201. 

Defeasible  Estate,  1201. 

Estates  in  Possession  and  Expectancy,  1201. 
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f.  Effect  of  Remainder  to  Persons  Not  in  Being,  1202. 

g.  Sa/e  of  Part  and  Division  of  Residue,  1202. 
//.  Property  Not  Owned  in  Cotenancy,  1202. 

5.  Bv  Whom  Sale  Made,  1202. 

6.  Who  May  Purchase,  1203. 

a.  Parties,  1203. 

b.  Appraisers,  1  203. 

c.  Guardians,  1 203. 

d.  Administrators,  1203. 

7.  Conduct  of  Sale,  1 203. 

a.  Notice,  1203. 

b.  Time  of  Sale,  1203. 

c.  Place  of  Sale,  1 204. 

d.  Public  or  Private  Sale,  1204. 

e.  Sale  en  Masse,  or  in  Parcels,  1 204. 

f.  Reserved  Price,  1204. 

8.  Terms  of  Sale,  1204. 

9.  Purchase  Money,  1205. 

a.  Necessity  for  Payment,  1205. 

b.  Deductions,  1205. 

c.  Liens,  1205. 

0.  Confirmation,  1205. 

1.  Setting  Aside  and  Resale,  1206. 

a.  In  General,  1206. 

b.  When  Ordered,  1206. 

(1)  In  General,  1206. 

(2)  Fraud  or  Misconduct  on  Part  of  Purchaser,  1206. 

(3)  Negligence  and  Mismanagement,  1207. 

(4)  AI is  ta  ke  or  Surprise,  1207. 

(5)  Unfavorable  Circumstances  Attendant  upon  Sale,  1207. 

(6)  Inadequacy  of  Price  as  Affecting  Sale,  1207. 

(a)  In  General,  1207. 

(b)  In  Case  of  Infant  Owners,  1 208. 

(7)  Defects  and  Irregularities,  1208. 

(8)  Failure  or  Refusal  of  Purchaser  to  Complete  Purchase,  1 

(9)  Offer  of  Advance  Price,  1208. 

c.  Acquiescence  —  Laches,  1209. 

d.  Jurisdiction  of  Court  over  Property  to  Be  Resold,  1209. 

2.  Rights  of  Purchasers,  1209. 

a.  Right  to  Good  Title,  1209. 

b.  Facts  Entitling  Purchaser  to  Relief,  1209. 

c.  Insufficient  Ground  for  Relief,  12 10. 

d.  Right  to  Rent,  1 2 1 1 . 

e.  Right  to  Maintain  Ejectment,  1 2 1 1. 

3.  Liabilities  of  Purchasers,  121 1. 

a.  For  Liens,  12 11. 

b.  Dower  Right,  1 2 1 1 . 

c.  Rights  of  Remaindermen,  121 2. 

d.  Easements,  12 12. 

e.  For  Rents  and  Profits,  12 12. 

f.  Homestead  Rights,  12 12. 

g.  For  Appropriation  of  Purchase  Money,  12 12. 

h.  For  Failure  to  Coniplete  Purchase,  1212. 

4.  Enforcement  of  Bid,  121 2. 

5.  Distribution  of  Proceeds,  1 2 1 2. 

a.  In  General,  12 12. 

Method  of  Distribution,  12 13. 

Payment  to  Parties,  12 14. 

Payment  to  Stranger,  13 14. 
<r.  7Y>«£  0/  Vesting  of  Interest,  12 14. 
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f.  Share  of  Infant,  12 14. 

g.  Share  of  Life  Tenant,  1214. 

h.  Share  of  Widow,  1 2 1 4. 

i.  Share  of  Married  Woman,  12 14. 
j.  Homestead  Rights,  12  15. 

k.  Deduction  of  Charges  Against  Fund,  12 15. 

/.  Devolution  and  Equitable  Conversion  of  Proceeds,  12 15. 

16.  Appraisement,  12 16. 

17.  Deed,  12 16. 

18.  Effect  of  Agreement  to  Purchase,  12 17. 

19.  Discontinuance  of  Proceedings,  1217. 


CROSS-REFERENCES. 

For  matters  of  Procedure,  see  the  Encyclopedia  of  Pleading  and  Practice, 
vol.  15,  p.  769. 

For  other  matters  of  Substantive  Law  and  Evidence  related  to  this  subject,  see  the 
following  titles  in  this  work:  ADVANCEMENTS,  vol.  1,  p.  760;  ADVERSE 
POSSESSION,  vol.  1,  p.  801;  CURTESY,  vol.  8,  p.  506;  DOWER,  vol. 
10,  p.  122;  HOMESTEAD,  vol.  15,  p.  516;  HUSBAND  AND  WIFE,  vol. 
15,  p.  846;  IMPROVEMENTS,  vol.  16,  p.  in;  INFANTS,  vol.  16,  p.  255; 
JOINT  TENANTS  AND  TENANTS  IN  COMMON,  vol.  17,  p.  646; 
JUDICIAL  SALES,  vol.  17,  p.  948;  MINES  AND  MINING  CLAIMS. 
vol.  20,  p.  677;  MORTGAGES,  vol.  20,  p.  888;  SUCCESSION;  TRUSTS 
AND  TRUSTEES. 

I.  Definitions.  —  Partition  is  a  division  made  between  several  persons  of 
lands,  tenements,  hereditaments,  or  goods  and  chattels  which  belong  to  them 
as  coproprietors  so  that  each  becomes  the  sole  owner  of  the  part  which  is 
allotted  to  him.  The  term  is  more  technically  applied  to  the  division  of  real 
estate  made  between  coparceners,  tenants  in  common,  or  joint  tenants.1 

Partition  by  Act  of  the  Parties,  or  voluntary  partition,  is  the  division  of  the  prop- 
erty by  the  proprietors  among  themselves  by  mutual  consent  and  without 
the  interposition  of  the  courts.2 

Partition  by  Judicial  Proceedings,  or  compulsory  partition,  is  a  division  made  by 
the  courts  at  the  instance  of  one  or  more  of  the  coproprietors,  regardless  of 
the  wishes  of  the  remaining  coproprietors.3 

The  Term  "Partition"  Is  Also  Applied  in  a  few  jurisdictions  to  a  division  of  land 
by  an  ancestor  during  his  lifetime  among  his  children  or  descendants.1  Such 
a  transaction,  however,  partakes  more  of  the  nature  of  a  gift  inter  vivos,  and 
hence  is  discussed  elsewhere  rather  than  in  this  title.5 

II.  Partition  by  Act  of  Parties  —  1.  Right  to  Make  —  a.  In  General. 
—  It  is  well  established,  as  a  general  rule,  that  the  cotcnants  of  an  undivided 
property  may  partition  the  same  among  themselves  by  mutual  agreement,6 

1.  Definition.  —  Bouv.  L.  Diet.  Sec  also  Abb.  Connecticut.  —  Staples  v.  Bradley,  23  Conn. 
L.  Diet.;  Allnait  on  Partition   1;   Clark  v.  167,60  Am.  Dec.  630. 

Richardson,  32  Iolva  399;  Hudgins  v.  Sansom,  Indiana.  —  Beaver  v.  Trittipo,  24  Ind.  41. 

72  Tex.  229.  Afaine.  — See  Hanson     Willard,  12  Me.  142, 

2.  See  Bouv.  L.   Diet.;   Co.   Lilt..  §  243;  28  Am.  Dec.  162. 

Freeman  on  Cotenancy  and  Partition  (2d  ed.),  Missouri.  —  Bompart  v.  Roderman,  24  Mo. 

£  394;  Allnatt  on  Partition  2.  385. 

3.  See  Bouv.  L.  Diet.;  Freeman  on  Coten-  New  Hampshire.  —  Corbetl  v.  Norcross,  35 
ancy  and  Partition  (2d  ed.),  §  394;  Allnatt  on  N.  H.  99. 

Partition  2.  Pennsylvania.  —  Long's  Appeal,  77  Pa.  St. 

4.  Lacy  v.  Gard,  60  111.  App.  72;  Lacour  v.  151;  Mellon  v.  Reed.  114  Pa.  St.  647;  Bvers  v. 
Lacour,  12  La.  Ann.  724;  Martin  v.  Martin,  15  Byers,  183  Pa.  St.  509,  63  Am.  St.  Rep.  765, 
La.  Ann.  585.  41  W.  N.  C.  (Pa.)  358. 

6.  See  the  title  Gifts,  vol.  14,  p.  100S.  Virginia. — Jones  v.  Carter,  4  Hen.  &  M. 

6.  Right  to  Partition  —  England.  —  Knollys  (Va.)  184. 

V.  Alcock,  5  Ves.  Jr.  648.  A  Mortgagee  of  the  undivided  estate  of  one 
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for  the  right  of  partition  by  the  parties  is  an  incident  of  ownership  in  coten- 
ancy,1 or,  as  it  has  been  expressed,  the  parties  have  a  right  to  do  voluntarily 
ami  w  it  hunt  recourse  to  the  law  that  which  the  law  would  compel  them  to  do.2 

b.  N  E(  ESS]  rv  FOR  CONSENT.  —  While  it  is  undoubtedly  true  in  almost  all 
cases  that  partition  cannot  be  made  by  act  of  the  parties  unless  all  consent, 
there  may  be  exceptions  to  this  rule.  Thus,  it  has  been  held  that  when  com- 
mon property  is  divisible  by  weight,  measure,  or  number  into  portions  identi- 
cal in  quantity  and  value,  a  tenant  in  common  of  such  goods  may,  without 
the  consent  and  against  the  will  of  hiscotenant,  rightfully  take  and  appropri- 
ate to  his  sole  use,  sell,  or  destroy  so  much  of  them  as  he  pleases,  not  exceed- 
ing his  share,  and  by  so  doing  effect  pro  tanto  a  valid  partition.3 

c.  WHEN  PARTITION  May  Be  Made.  —  It  has  been  held  that  a  division 
of  land  among  devisees  thereof  by  private  agreement  after  the  death  of  the 
testator,  but  before  probate  of  the  will,  could  be  sustained,  because  the  title 
of  the  devisees  vested  at  the  death  of  the  testator,  and  while  the  probate  was 
indispensable  as  evidence  of  their  title,  such  probate  related  back  to  the  time 
of  the  testator's  death.4  And  it  has  also  been  held  that  a  partition  of  a  land 
certificate,  before  its  issuance,  between  the  persons  entitled  to  interests  therein 
was  binding  on  the  parties.3 

d.  Injunction  Against  Partition.  —  It  has  been  held  that  a  creditor 
of  a  cotenant,  who  is  entitled  to  a  lien  upon  the  entire  premises  by  reason  of 
advances  for  the  improvement  thereof,  may  obtain  an  injunction  to  prevent  an 
intended  inequitable  partition  which  would  destroy  his  lien  or  his  security. fi 

e.  Effect  of  Pendency  of  Proceedings  for  Partition  by  Court. 
—  A  voluntary  partition  will  not  be  defeated  by  the  fact  that  a  petition  for 
partition  was  pending  when  it  was  made,  where  such  petition  is  discontinued; 
though  it  might  be  otherwise  if  the  petitioner  had  proceeded  to  final 
judgment.7 

2.  What  May  Be  Partitioned  —  a.  General  Rule.  —  It  may  safely  be 
stated  as  a  general  rule  that  any  article. of  property  or  thing  of  value,  whether 
real  or  personal,8  corporeal  or  incorporeal,  if  it  can  be  made  the  subject  of 
contract  when  owned  in  cotenancy,  can  be  made  the  subject  of  voluntary  par- 
tition. But  it  may  also  be  safely  assumed,  as  a  modification  thereof,  though 
it  has  never  been  expressly  decided,  that  a  voluntary  partition  cannot  be 
made  of  property  which  is  of  such  a  character  that  the  courts  would  refuse  to 
make  a  partition  thereof  because  of  injustice  resulting  to  some  third  person 
from  such  partition,  or  from  considerations  of  public  policy.9 

b.  Tracts  Not  Contiguous.  —  The  right  of  tenants  in  common  to  sever 
the  cotenancy  and  fix  the  rights  of  the  parties  in  severalty  is  not  affected  by 
the  fact  that  the  partition  relates  to  two  separate  and-  distinct  tracts  of  land 
not  contiguous  to  each  other.10 

c.  Partition  of  Part  Only.  —  It  is  within  the  power  of  cotenants,  by 
mutual  agreement,  to  make  partition  of  a  part  only  of  their  land,  retaining 

of  the  cotenants  cannot  object  to  a  voluntary  division  sold  one  of  them,  this  was  a  partition 

partition  by  the  parties  themselves.     Long's  pro  tanto  and  not  a  conversion  to  his  own 

Appeal,  77  Pa.  St.  151.  use. 

1.  Incident  of  Ownership  in  Cotenancy.  —  Cal-  4.  Goodman  v.  Winter,  64  Ala.  410.  38  Am. 
houn  v.  Curtis,  4  Met.  (Mass.)  4 13,  38  Am.  Dec.  Rep.  13.  See  also  Walton  v.  Ambler,  29  Neb. 
380:  Byers  v.  Byers,  183  Pa.  St.  509,  63  Am.  626. 

St.  Rep.  765,  41  W.  N.  C.  (Pa.)  358.  5.  Parker  v.  Spencer,  61  Tex.  155. 

2.  Staples  v.  Bradley,  23  Conn.  167,  60  Am.  6.  Williams  v.  Harlan,  88  Md.  1,  71  Am.  St. 
Dec.  630;  Long's  Appeal,  77  Pa.  St.  151;  Mel-  Rep.  394. 

Ion  v.  Reed,  114  Pa.  St.  647.  7.  Folger  v.  Mitchell,  3  Pick.  (Mass.)  396. 

3.  When  Consent  Not  Necessary.  —  Pickering  8.  Personal  Property. —  Pickering  v.  Moore, 
v.  Moore,  67  N.  H.  533,  68  Am.  St.  Rep.  695,  67  N.  H.  533,  68  Am.  St.  Rep.  695. 
overruling  Daniels  v.  Brown,  34  N.  H.  454,  69  9.  See  infra,  this  title.  Partition  by  Judicial 
Am.   Dec.   505.    See  also  Seay  V.   White,  5  Proceedings —  What  Subject  to  Partition. 
Dana  (Ky.)  555,  in  which  case  it  was  held  that  10.  Tracts  Not  Contiguous.  —  Pipes?'.  Buckner, 
where  a  joint  owner  of  slaves   subject  to  51  Miss.  848. 
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the  rest  in  common;1  or  they  may  except  out  of  the  partition  mines,2  ore 
banks.3  or  plaster  beds  in  the  land,4  and  agree  to  hold  them  in  common;*  or 
may  make  the  division  without  reference  to  riparian  rights  pertaining  to  the 
land,  and  agree  that  those  rights  shall  remain  undivided  and  be  held  in  com- 
mon as  though  the  land  had  not  been  divided.0 

d.  Inclusion  of  More  Land  than  Cotenants  Own.  —  Where  a  par- 
tition of  a  Mexican  grant,  made  before  the  boundary  had  been  fixed  by  the 
United  States,  included  a  larger  tract  than  was  included  in  the  approved  sur- 
vey by  which  the  boundary  was  subsequently  established,  it  was  held  that  the 
partition  could  not  be  allowed  to  stand.7 

3.  Who  May  Make  Partition  —  a.  In  General  —  Cotenant.  —  The  right 
of  partition  by  the  parties  being  an  incident  of  ownership  in  cotenancy,**  it 
follows  that  the  right  to  make  partition  extends  to  all  cotenants,  whether 
coparceners,  joint  tenants,  or  tenants  in  common.9  It  is  also  true  that  partition 
can  be  made  only  between  cotenants,  for  there  can  be  no  partition  unless  each 
of  the  parties  thereto  has  an  interest  in  the  property  10  and  such  interest  is 
joint. 1 1 

b.  Husband  of  Cotenant.  —  The  husband  of  a  cotenant  may,  it  has  been 
held,  make  a  partition  of  the  estate  with  the  other  cotenants. 12 

c.  Persons  under  Disability.  —  Persons  under  disability,  such  as 
infancy  or  coverture,  may  make  a  voluntary  partition,'3  which  will  be  binding 

1.  Partition  of  Part  Only.  —  Tewksbury  v. 
Brovizzo,  12  Cal.  20;  Byers  v.  Bvers,  183  Pa. 
St.  509,  63  Am.  St.  Rep.  765.  <M  W.  N.  C.  (Pa.) 
358;  Goodhue  v.  Barnwell,  Rice  Eq.  (S.  Car.) 
198. 

2.  Darvill  v.  Roper,  3  Drew.  294. 

3.  Coleman  v.  Coleman,  19  Pa.  St.  100,  57 
Am.  Dec.  641.  See  also  Coleman  v.  Grubb,  23 
Pa.  St.  393;  B'.ewetl  v.  Coleman,  40  Pa.  St. 
45;  Coleman  v.  Blewett,  43  Pa.  St.  176. 

4.  Curtis  u.  Coleman,  22  Grant  Cn.  (U.  C.) 
561. 

5.  Agreement  for  Retention  in  Common.  —  In 

Coleman  v.  Coleman,  19  Pa.  St.  ioo.  57  Am. 
Dec.  641,  it  was  held  thai  the  retention  of  ore 
banks  in  common  was  part  of  the  considera- 
tion for  the  assignment  of  the  purparts  in 
severalty,  and  therefore  they  could  not  be  sub- 
jected to  a  new  partition.  But  compare  Curtis 
v.  Coleman,  22  Grant  Ch.  (U.  C.)  561. 

6.  Riparian  Rights.  —  See  Organ  v.  Memphis, 
etc.,  R.  Co.,  51  Ark.  235;  Bailey  v.  Rust,  15 
Me.  440. 

7.  Inclusion  of  More  Land  than  Cotenant3  Own. 

—  Emeric  71.  Alvarado,  64  Cxi.  529     See  also 
Hathaway  v.  De  Soto,  21  Cal  191. 

8.  See  supra,  this  section,  Right  to  Make. 

9.  Panl  v.  Lamothe,  36  La.  Ann.  3 1 3 ;  Folger 
v.  Mitchell.  3  Pick.  (Mass.)  396;  Corbetl  v. 
Norcross,  35  N.  H.  99;  Coburn  v.  Ellenwood, 
4  N.  H.  99. 

Coproprietors  under  tho  Spanish  or  Mexican  Law 
may  make  partition  of  their  lands,  as  well  as 
tenants  in  common  under  the  common  law. 
Long  v.  Dollarhiile.  24  Cal.  218. 

A  Grantee  of  One  Tenant  in  Common  may  make 
a  valid  partilion  with  the  others.  Staples  v. 
Bradley,  23  Conn.  167,  60  Am.  Dec.  630;  Hall 
v.  Morris,  13  Bush  (Ky.)  322. 

And  in  an  action  against  a  stranger  to  the 
title  a  partition  will  be  enforced  although 
made  by  the  grantee  of  a  tenant  by  the  curtesy 
(the  title  of  the  wife  not  having  passed  by  rea- 
son of  a  defect  in  the  execution  of  the  deed); 
for  during  the  continuance  of  the  life  estate 


the  partition  is  good.  Ryerss  v.  Wheeler,  25 
Wend.  (N.  Y.)  434,  37  Am.  Dec.  243. 

10.  Parties  Must  Own  Interest  in  Property. — 
Davis  v.  Agnew,  67  Tex.  206;  Patterson  v. 
Martin,  33  W.  Ya.  494.  See  also  Dawson  v. 
Lawrence,  13  Ohio  543,  42  Am.  Dec.  210. 

A  Cotenant  Who  Has  Conveyed  His  Interest  to 
Another  cannot  thereafter  make  a  partition 
which  will  affect  the  righis  of  his  grantee. 
McGowan  v.  Smith,  22  Wash.  625. 

Deed  to  Third  Person.  —  As  a  pariition  of  land 
can  be  had  only  among  cotenants,  a  deed  from 
some  of  the  cotenants  to  a  person  who  is  not 
a  cotenant  for  a  portion  of  the  land  is  net  a 
partition.  Smith  v.  Powell,  5  Tex.  Civ.  App. 
373,  which  was  the  case  of  a  deed  to  attorneys 
under  a  contract  to  give  to  them  one-quarter 
of  the  land  for  their  services  in  recovering  it, 
which  contract  was  void  as  to  some  of  the  co- 
tenants. 

11.  A  Joint  Interest  or  ownership  of  the  prop- 
erly is  necessary  to  support  a  partition,  and 
therefore  a  parol  agreement  between  two  per- 
sons as  to  their  rights  in  property  in  which 
they  have  no  joint  interest  or  ownership  is  not 
a  partition.  Chace  v.  Gregg,  88  Tex.  552. 
See  also  Bompart  v.  Roderman,  24  Mo.  385. 

12.  Husband  of  Cotenant.  —  Walter  v.  Walter, 
1  Whart.  (Pa.)  292;  Darlington's  Appropria- 
tion, 13  Pa.  Si.  430;  Brooks  v.  Hubble,  (Ya. 
1897)  27  S.  E.  Rep.  585. 

Husband  Entitled  to  Curtesy. —  Arnold  v. 
Bunnell,  42  W.  Va.  473. 

Consent  of  Wife. —  Berry  v.  Seawell,  f>s  Fed. 
Rep  742,  31  U.  S.  App.  30;  Allen  v.  Seawell, 
70  Fed.  Rep.  561,  37  U.  S.  App.  436. 

13.  Disability —  California. —  See  Gates  v. 
Salmon,  46  Cal.  361. 

Indiana.  —  Bumgardner  v.  Edwards,  S5  Ind. 
117,  Mickels  v.  Kllsesser,  149  Ind.  415. 

Pennsylvania.  —  McConnell  v.  Carey,  48  Pa. 
St.  345;  Williard      Williard,  56  Pa.  St.  119. 

Texas.  —  Stuart  v.  Baker,  17  Tex.  417.  Ward- 
low  v.  Miller,  69  Tex.  395;  Aycock  v.  Kim- 
brough,  71  Tex.  330,  10  Am.  St.  Rep.  745. 
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upon  them  it  it  is  fair  and  is  not  disavowed  in  a  reasonable  time  after  the 
disability  is  removed.1 

d.  CESTUIS  Que  TrusteNT.  —  It  has  been  held  that  where  slaves  had  been 
conveyed  in  trust  for  the  benefit  of  several,  the  cestuis  que  trustent  might, 
without  the  intervention  of  the  trustees,  divide  the  use  among  themselves, 
though  they  could  not  without  the  trustees'  consent  sever  the  legal  estate  or 
give  to  each  other  a  complete  legal  title.2 

e.  A.GENTS  AND  FIDUCIARIES.  —Partition  may  undoubtedly  be  made  by 
agents. :t  attorneys,1  guardians,5  trustees,6  or  executors,7  where  the  necessary 
power  for  this  purpose  is  delegated  to  or  conferred  upon  them.8 

A  Power  of  Sale  will  not  authorize  partition,9  though  it  has  been  held  that 
where  trustees  were  invested  with  power  to  sell,  dispose  of,  convey,  and 
assign  the  property  held  by  them,  for  such  price  in  money  or  for  such  equiva- 
lent or  recompense  in  lands  and  hereditaments  as  to  them  should  seem  reason- 
able, they  had  power  to  effect  a  partition.10 

Power  to  Exchange.  —  In  the  United  States  a  power  given  to  a  trustee  to  sell 
and  exchange  includes  the  power  to  make  partition. 11  But  in  England  the 
courts  take  a  different  view  and  do  not  consider  that  the  power  to  partition  is 
included  within  a  grant  of  power  to  exchange.12 

f.  Tenants  in  Tail.  — A  tenant  in  tail  may  make  a  partition,  which,  in 
England,  has  been  considered  to  be  binding  on  the  issue,13  but  in  the  United 
States  it  is  held  to  be  binding  only  during  the  life  of  the  tenant  in  tail  and 
not  to  bind  or  affect  the  heir  in  tail  unless  ratified  by  him.14 

g.  Life  Tenants.  —  Life  tenants  may  make  a  partition  which  is  good 
during  the  continuance  of  the  life  estate. 15 

k.  Remaindermen.  —  The  court  of  Missouri  has  recognized  the  right  to 


Vermont.  —  See  Townsend  v.  Downer,  32  Vt. 
183. 

Under  the  Louisiana  Code,  where  minors  are 
interested  in  an  immovable  owned  in  indivision 
by  several  co-owners,  a  judicial  partition  is 
the  only  mode  of  making  a  legal  division  of 
such  property;  as  to  them  no  legal  partition 
can  be  made  extrajudicially.  Ware  v.  Vignes, 
35  La.  Ann.  288. 

1.  See  the  cases  cited  in  the  preceding  note. 
See  also  infra,  this  title,  Effect  of  Partition. 

2.  Cestuis  Que  Trustent.  —  Strode  v.  Churchill, 
2  Litt.  (Ky.)  75. 

The  Slaves  Thus  Allotted  Were  Subject  to  Exe- 
cution for  the  debts  of  the  cestui  que  trust  to 
whom  they  were  allotted.  Strode  v.  Churchill, 
2  Litt.  (Ky.)  75. 

3.  One  Agent  or  Legal  Representative  Cannot 
Represent  Several  Coproprietors  in  the  agreement 
fixing  the  terms  of  the  partition.  Metcalfe  v. 
Alter,  31  La.  Ann.  389. 

4.  Attorneys.  — "  While  it  is  true  that  an 
attorney  at  law  has  no  authority  to  agree  to 
partition  of  lands  between  his  client  and  other 
tenants  in  common,  and  that  such  partition  is 
binding  upon  no  one,  it  is  equally  true  that  if 
the  attorney  was  authorized  and  empowered 
by  his  client  to  agree  to  a  partition,  and  an 
agreement  for  partition  is  made,  it  should 
be  enforced,  unless  inequitable."  High  v. 
Tarver,  (Tex.  Civ.  App.  1894.)  25  S.  W.  Rep. 
1098. 

5.  A  Partition  of  Land  by  Guardians  of  infants 
and  incompetents  will  be  sustained  where  the 
partition  is  fair  and  equal.  Hunt  v.  Rabitoay, 
125  Mich.  137. 

Supervision  of  Court. —  In  a  voluntary  partition 
proposing  to  set  apart  the  shares  of  minors, 


those  who  have  charge  of  the  estates  of  the 
minors  have  power  to  act  for  their  wards 
under  the  supervision  of  the  court  which  has 
the  estates  in  charge.  Brazee  v.  Schofield,  2 
Wash.  Ter.  201;. 

6.  Trustees.  —  In  re  Frith,  3  Ch.  D.  618,  45 
L.  J.  Ch.  780,  35  L.  T.  N.  S.  146,  24  W.  R. 
106 1 ;  Bradshaw  v.  Fane,  3  Drew.  534,  2  Jur. 
N.  S.  247;  Phelps  v.  Harris,  101  U.  S.  370. 

7.  An  Executor  of  a  cotenant  may  make  a 
partition  when  sufficient  authority  is  conferred 
upon  him  by  the  will.  Hall  v.  Reese,  24  Tex. 
Civ.  App.  221. 

8.  See  the  cases  cited  in  the  preceding  notes 
to  this  paragraph. 

9.  Power  of  Sale.  —  Brassey  v.  Chalmers,  16 
Beav.  223;  M'Queen  v.  Farquhar,  11  Ves.  Jr. 
467;  Borel  v.  Rollins,  30  Cal.  409. 

When  Unauthorized  Partition  Confirmed.  — 
Seacome  v.  Holme,  16  Beav.  235,  note. 

10.  In  re  Frith,  3  Ch.  D.  618,  45  L.  J.  Ch.  780, 
35  L.  T.  N.  S.  146,  24  W.  R.  1061. 

11.  Power  to  Exchange  —  Rule  in  United  States 
—  Phelps  v.  Harris,  101  U.  S.  370. 

12.  English  Rule.  —  See  Atty.-Gen.  v.  Hamil- 
ton, 1  Madd.  213;  Bradshaw  v.  Fane,  3  Drew. 
534,  2  Jur.  N.  S.  247;  M'Queen  v.  Farquhar, 
11  Ves.  Jr.  467,  explaining  Abell  v.  Heathcote, 
4  Bro.  C.  C.  278,  2  Ves.  jr.  98. 

Power  Sufficient  to  Authorize  Partition.  — 
Bradshaw  v.  Fane,  3  Drew.  534,  2  Jur.  N.  S. 
247. 

13.  Partition  Binding  on  Issue.  —  Thomas  v. 
Gyles,  2  Vern.  232. 

14.  Heir  in  Tail  Not  Bound.  —  Buxton  v. 
Bowen,  2  Woodb.  &  M.  (U.  S.)  365;  Buxton 
v.  Mybridge,  10  Met.  (Mass.)  87. 

15.  Life  Tenants, -—Goodman  v.  Winter,  64 
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have  partition  among  remaindermen  during  the  existence  of  the  life  estate  if 
not  prohibited  by  the  terms  of  the  will.1 

i.  Owner  of  Homestead  —  Assent  of  wife.  —  Homestead  rights  attach  to 
the  land  as  acquired  subject  to  any  burden,  legal  or  equitable,  upon  it  at  the 
time  of  its  occupancy  as  a  homestead.  The  right  being  thus  subordinate  to 
the  right  to  an  equitable  partition,  a  contract  to  make  such  a  partition  of  lands 
acquired  in  common  does  not  need  the  assent  of  the  wife  of  one  of  the 
cotenants.'"4 

j.  Partition  Between  Husband  and  Wife.  —  It  has  been  laid  down 
that  partition  of  lands  between  husband  and  wife,  if  it  be  equal,  shall  bind  the 
makers  because  they  are  compellable  to  make  partition,  but  secus  of  a  use, 
because  they  are  not  compellable  as  to  that.3  In  the  United  States,  however, 
it  has  been  held  that  the  legal  unity  of  husband  and  wife  prevents  them  from 
making  a  partition  of  an  estate  held  by  them  in  cotenancy.4  However  this 
may  be,  it  is  undoubtedly  true  that  a  husband  and  wife  who  are  cotenants  and 
desire  a  division  can  effect  the  same  by  conveying  the  entire  property  to  a 
third  person  who  then  reconveys  one  moiety  thereof  to  each.5 

4.  Necessity  that  All  Cotenants  Be  Bound.  —  It  is,  of  course,  necessary  to  a 
valid  partition  between  cotenants  that  all  of  those  owning  interests  in  the 
property  should  be  bound  thereby.  If  the  partition  or  agreement  for  par- 
tition is  not  binding  upon  all  the  cotenants  it  is  binding  upon  none.6 

5.  How  Partition  Effected  — a.  In  General.  —  Partition  among  the  parties 
is  usually  effected  by  the  division  of  the  property  into  as  many  portions  as 
there  are  cotenants,  such  portions  being  as  nearly  equal  as  possible,  and  the 
allotment  of  one  of  such  portions  to  each  of  the  cotenants.  And  in  case  of 
any  considerable  inequality  between  the  shares  it  is  usual  for  those  cotenants 
who  receive  shares  of  a  lesser  value  to  receive  a  payment  from  those  receiving 
the  more  valuable  shares,  which  payment  is  termed  owelty.'  It  is  not,  how- 
ever, necessary  to  a  voluntary  partition  that  a  certain  portion  or  allotment  of 
the  land  in  kind  should  be  given  to  each  of  the  tenants  in  severalty  if  it 
appears  that  each  has  accepted  and  received  his  purpart  either  in  kind  or  by 
payment  in  money,  or  otherwise.8 

b.  Methods  of  Allotting  Shares.  —  The  text  writers  have  stated  at 
some  length  the  various  methods  of  allotting  to  the  several  cotenants  the  shares 
of  the  property  divided,9  but  it  would  seem  unnecessary  to  repeat  or  enlarge 
upon  what  they  have  said,  for  it  will  probably  not  be  disputed  that  any 
method  of  allotment  which  is  just  and  fair  would  be  sustained. 

c.  ARBITRATION.  —  It  is  usual  for  the  cotenants  to  select  some  dis- 
interested person  or  persons  as  arbitrators  or  commissioners  to  divide  the  land 

Ala.  410,  38  Am.  Rep.  13;  Crawley  v.  Black-  v.  Den,  54  Cal.  7;  Emeric  v.  Alvarado,  64  Cal. 

man.  81  Ga.  775;  Ryerss  v.  Wheeler,  25  Wend.  521;;  Center  v.  Davis,  113  Cal.  307,  54  Am.  St. 

(N.   Y.)  434,  37  Am.  Dec.  246;   Jackson  v.  Rep.  352.    See  also  Tevvksbury  v.  O'Connell. 

Christman,  4  Wend.  (N.  Y.)  277;  Mellon  v.  21  Cal.  60. 

Reed,  114  Pa.  St.  647.  Kentucky.  —  Rogers  v.  Turley,  4  Bibb  (Ky.) 

1.  Remaindermen.  —  Gulick  v.  Huntley,  144  355. 

Mo.  241.    See  also  Reindc-rs  v.  Koppelmann,  Louisiana.  —  Wright  v.  Cane,  18  La.  Ann. 

68  Mo.  501;  Preston  v.   Brant.  96  Mo.  552;  579. 

Atkinson  v.  Brady,  114  Mo.  200,35  Am.  St.  Tennessee.  —  Douglass  v.  Harrison,  2  Sneed 

Rep.  744.  (Tenn.)  382. 

2.  Assent  of  Cotenant's  Wife  Not  Necessary.  —  Ratification  by  Cotenants  Not  Participating.  — 
Reed      Howard,  71  Tex.  204.  Sutton  v.  Porter,  119  Mo.  100.  41  Am.  St.  Rep. 

3.  Vin.  Abr.,  tit.  Partition,  D  13.  645;  High  v.  Tarver,  (Tex.  Civ.  App.  1894)25 

4.  Frissell  v.  Rozier,  19  Mo.  448.  S.  W.  Rep.  1098.    See  also  infra,  this  section, 

5.  See  Freeman  on  Cotenancy  and  Partition  Rati  ficalion. 

(2d  ed.),  §  413.  7.  See  infra,  this  title,  Owelty  of  Partition. 

6.  All  Cotenants  Must  Be  Bound  —  United  8.  Sutton  v.  Porter,  119  Mo.  100,  41  Am.  St. 
States.  —  Pacific  Bank  v.  Hannah,  (C.  C.  A.)  Rep.  645;  Mellon  v.  Reed,  114  Pa.  St.  647. 

90  Fed.  Rep.  72.  9.  Methods  of  Allotment. —  See  Co.  Litt.  165* 

California.  —  Sutter   v.   San  Francisco,  36  et  sea.,-  Freeman  on  Cotenancy  and  Partition 

Cal.  112;  Gates  v.  Salmon,  40,  Cal.  361;  Hill  (2d  ed.),  §  394. 
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ami  .ill ot  the  shares.'  Hut  where  a  statute  forbids  the  making  of  partition  in 
this  manner,  a  division  so  made  is  not  merely  voidable,  but  is  void  and  hence 
incapable  of  ratification.2 

Sufficiency  of  Award.  —  An  award  of  arbitrators  should  be  definite  and  certain  3 
.m  I  should  ordinarily  direct  that  conveyances  be  made  by  the  cotenants  to 
vest  the  allotments. 1 

Effect  of  Award.  — ■  Where  a  deed  of  conveyance,  release,  and  partition  pro- 
vides for  the  appointment  of  arbitrators  or  commissioners  to  make  partition 
according  to  its  terms,  and  that  it  shall  take  effect  as  soon  as  the  report  and 
map  of  the  commissioners  and  the  deed  shall  be  filed  for  record,  the  release 
takes  effect  upon  the  happening  of  this  event,  at  least  so  as  to  estop  a  party 
from  controverting  it  when  such  event  happens.5 

«/.  PARTITION  Deed.  —  Partition  is  frequently  effected  by  means  of  a 
si mde  deed  executed  by  all  the  cotenants,  assigning  to  each  a  share  of  the 
property  in  severalty.6 

e.  M  u  ruAL  Conveyances.  —  The  most  usual  and  convenient  method  of 
carrying  into  effect  a  division  of  land  held  in  cotenancy  is  the  execution  of 
mutual  deeds  between  the  parties  so  that  each  cotenant  receives  a  conveyance 
or  release  from  all  the  other  cotenants  of  all  their  right,  title,  and  interest  to 
or  in  the  purpart  allotted  to  him.7 

Construction  of  Deeds.  —  When  partition  is  made  by  mutual  deeds  between  the 
cotenants,  the  deeds  should  be  read  and  construed  together  in  the  light  of 
the  circumstances  attending  their  execution,8  in  order  to  carry  into  effect  the 
true  intent  of  the  parties.9    And  it  is  competent  to  show  that  their  only 


1.  Arbitrators  or  Commissioners.  —  Johnson  v. 
Wilson,  Willes  248;  Phelps  v.  Harris,  101  U. 
S.  370;  Tevvksbury  v.  Provizzo,  12  Cal.  21; 
Brown  v.  Wheeler,  17  Conn.  345,  44  Am.  Dec. 
550;  Beaver  v.  Trittipo,  24  Ind.  41;  Folger  v. 
Mitchell,  3  Pick.  (Mass.)  396.  See  also  Cheat- 
ham v.  Crews,  83  N.  Car.  313.  And  see  the 
title  Arbitration  and  Award,  vol.  2,  p.  557. 

2.  Statutory  Prohibition.  —  Wiles  v.  Peck,  26 
N.  Y.  42. 

3.  Uncertainty.  —  See  Knight  v.  Burton,  6 
Mod.  231;  Gratz  v.  Gratz,  4  Rawle  (Pa.)  411. 
And  see  the  title  Arbitration  and  Award, 
vol.  2,  p.  755. 

Assignment  of  Shares  to  Cotenants  by  Description 
Instead  of  by  Name.  —  Folger  v.  Mitchell,  3 
Pick.  (Mass.)  396. 

4.  Directing  Conveyances.  —  See  the  title 
Arbitration  and  Award,  vol.  2,  p.  802. 

5.  Tewksbury  v.  Provizzo,  12  Cal.  21.  And 
see  the  title  Arbitration  and  Award,  vol.  2, 
p.  79*- 

6.  Partition  Deed —  California.  —  See  Tewks- 
bury v.  O'Connell,  21  Cal.  60;  Hill  v.  Den,  54 
Cal.  7;  Center  v.  Davis,  113  Cal.  307,  54  Am. 
St.  Rep.  352;  Gates  v.  Salmon,  46  Cal.  361; 
Suiter  v.  San  Francisco,  36  Cal.  112. 

Connecticut. — Staples  V:  Bradley,  23  Conn. 
167,  60  Am.  Dec.  630. 

Kentucky.  —  Napper  v.  Mutual  L.  Ins.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  28;  Rogers  v.  Turley, 
4  Bibb  (Ky.)  355;  Baker  v.  Talbott,  6  T.  B. 
Mon.  (Ky.)  179. 

North  Carolina.  —  Moore  v.  Eagles,  1  Murph. 
(5  N.  Car.)  302. 

Texas.  —  Smith  v.  Adams,  4  Tex.  Civ. 
App.  5- 

Virginia.  —  Townsend  v.  Outten,  95  Va.  536; 
Bryan  v.  Stump,  8  Gratt.  (Va.)  241. 
Sufficiency  of  Deed.  —  Moore   v.    Eagles,  1 


Murph.  (5  N.  Car.)  302;  Townsend  v.  Outten, 

95  Va.  536. 

All  Cotenants  Must  Join,  —  Rogers  v.  Turley, 
4  Bibb  (Ky.)  355. 

Witnesses  —  Acknowledgment  —  Delivery.  — 
Smith  v.  Adams,  4  Tex.  Civ.  App.  5. 

Privy  Examination  of  Married  Women.  —  B  ryan 
v.  Stump,  8  Gratt.  (Va.)  241. 

7.  Mutual  Conveyances —  California.  —  Wade 
v.  Deray,  50  Cal.  376. 

Connecticut.  —  Staples  v.  Bradley,  23  Conr. 
167,  60  Am.  Dec.  630. 

Indiana.  —  See  Mickels  v.  Ellsesser,  149  Ind. 
415- 

Kentucky.  — See  Schnorbus  v.  Winkle,  (Ky. 
1891)  15  S.  W.  Rep.  861. 

Ohio.  —  Carter  v.  Day,  59  Ohio  St.  96,  69 
Am.  St.  Rep.  757. 

Pennsylvania.  —  Taylor  v.  Birmingham,  29 
Pa.  St.  306. 

Texas.  — Chace  v.  Gregg,  88  Tex.  552. 

Virginia.  —  Yancey  v.  Radford,  86  Va.  638. 

Washington.  —  Port  v.  Parfit,  4  Wash.  369. 

8.  Deeds  Construed  Together  —  Maine.  — 
Mitchell  v.  Smith,  67  Me.  338. 

Massachusetts.  —  King  v.  King,  7  Mass.  496. 

Michigan.  — Norris  v.  Hill,  1  Mich.  202. 

Missouri.  —  Whitsett  v.  Wamack,  159  Mo.  14. 

Ohio.  —  Carter  v.  Day,  59  Ohio  St.  96,  69 
Am.  St.  Rep.  757. 

Wisconsin.  —  Rountree  v.  Denson,  59  Wis. 
522. 

9.  Intent  of  Parties.  —  Where  tenants  in  com- 
mon execute  deeds  of  bargain,  sale,  and  re- 
lease for  the  consideration  of  an  agreement  for 
partition  and  one  dollar,  they  inure  as  deeds 
of  partition  only.  For  it  is  evident  that  "  a 
simple  partition  by  release  was  all  the  parties 
meant,  as  they  specified  in  the  recital,  and  no 
one  is  liable  to  be  misled  by  the  nominal 
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purpose  was  to  accomplish  the  partition  and  that  no  other  consideration 
passed  between  the  parties,  though  a  pecuniary  consideration  be  expressed  in 
the  deed.1 

/.  Conveyances  by  Cotenants  to  Third  Persons.  —  Where  there  are 
two  tenants  in  common,  each  owning  an  undivided  half  of  land,  neither  can 
make  a  partition  that  will  be  binding  upon  the  other  by  assuming  to  convey 
one  half  specifically.  But  it  has  been  held  if  one  does  so  convey,  the  other 
may  acquiesce  and  accept  the  remaining  half,  and  if  he  evidences  his  acqui- 
escence by  conveying  such  other  half  specifically,  the  two  conveyances  operate 
as  a  complete  and  binding  partition.2 

g.  Agreement  for  Partition.  —  It  has  been  held  that,  in  equity,  an 
agreement  in  writing  for  a  partition  will  have  the  same  effect  as  an  actual 
partition.3 

Enforcement.  —  And  it  is  well  established  that  an  agreement  between  coten- 
ants to  make  a  partition  of  their  common  property  may  be  enforced  in  equity.4 
Such  an  agreement  is,  however,  an  indivisible  contract,  and  in  a  proceeding 
by  one  of  the  cotenants  to  obtain  a  deed  the  contract  should  be  enforced  as  to 
all;  a  decree  only  partially  executing  it  is  erroneous.5 

The  Division  Must  Be  Completed  According  to  the  Intention  of  the  Parties,  and  where  this 
cannot  be  done  on  account  of  the  death  of  one  of  the  parties  before  the 
division  is  completed,  equity  will  not  decree  a  conveyance  to  another  cotenant 
of  the  portion  selected  by  him.6 

//.  Parol  Partition  —  (i)  At  Common  Law.  —  Under  the  common  law 
coparceners  or  tenants  in  common  might  make  a  partition  of  their  lands  by 
parol  and  without  the  necessity  of  any  written  instrument.7 

(2)  Since  Statute  of  Frauds  —  (a)  At  Law.  —  It  is  laid  down  as  the  rule  in 
England  and  in  many  of  the  United  States  that  a  partition  of  land  is  within 
the  statute  of  frauds,8  and  therefore  a  parol  partition,  though  consummated 


money  consideration  or  by  the  use  of  the 
words  1  bargain  and  sale  '  in  this  connection." 
Dawson  v.  Lawrence,  13  Ohio  543,  42  Am. 
Dec.  210. 

Deeds  to  Husband  of  Cotenants.  —  If  partition 
be  made  between  tenants  in  common  who  are 
femes  covert,  and  mutual  releases  be  executed 
to  the  husbands,  they  do  not  vest  absolute 
estates  in  them,  but  only  in  trust  for  their 
wives.  But  if  such  releases  do  not  recite  the 
partition,  but  recite  a  moneyed  consideration 
only,  a  purchaser  without  notice  will  take  an 
absolute  estate.  Week  v.  Haas,  3  W.  &  S. 
(Pa.)  520,  30  Am.  Dec.  39. 

Construction  and  Effect  of  Particular  Deeds  — 
Kentucky.  —  Baker  v.  Talbott,  6  T.  B.  Mon. 
(Ky.)  170. 

Maine.  —  Bailey  v.  Rust,  15  Me.  440. 

Massachusetts.  —  Sibley  v.  Holden,  10  Pick. 
(Mass.)  249,  20  Am.  Dec.  521. 

Missouri.  —  Whitsett  v.  Wamack,  159  Mo.  14. 

Virginia.  — Yancey  v.  Radford,  86  Va.  638; 
Snyder  v.  Grandstaff,  96  Va.  473,  70  Am.  St. 
Rep.  863. 

Canada.  —  Prince  of  Wales'  Coal  Co.  v.  Os- 
man,  22  N.  Bruns.  115. 

1.  Carter  v.  Day,  59  Ohio  St.  96,  69  Am.  St. 
Rep.  757. 

2.  Conveyance  to  Third  Persons.  —  Eaton  v. 
Talimadge,  24  Wis.  217.  See  also  Markoe  v. 
Wakeman,  107  111.  251. 

3.  Agreement  to  Partition.  —  Masterson  v. 
Finnigan,  2  R.  I.  316.  See  also  Lavalle  v. 
Strobel,  80  III.  370. 

Certainty  in  Contract.  —  High  v.  Tarver.  (Tex. 
Civ.  App.  1894)  25  S.  W.  Rep.  1098. 


4.  Enforcement  of  Agreement  to  Partition  — 

England.  — Peatson  v.  Lane,  17  Ves  Jr.  IOI; 
Bolton  v.  Ward,  9  Jur.  591,  4  Hare  530.  See 
also  Neale  v.  Neale,  1  Keen  672. 

Indiana.  —  See  Beaver  v.  Tritlipo,  24  Ind.  41. 

Kentucky.  —  See  Pringle  v.  Stutgeon,  Litt. 
Sel.  Cas.  (Ky.)  112. 

Maryland.  —  Norwood  v.  Norwood,  4  Har. 
&  J.  (Md  )  112. 

Mississippi .  —  Van  Eaton  v.  Hamlin,  (Miss. 
1895)  16  So.  Rep.  594. 

North  Carolina.  —  Keener  v.  Den,  73  N.  Car. 
132. 

Pennsylvania.  —  See  Coates  v.  Street,  2 
Ashm  (Pa.)  12. 

5.  Contract  Must  Be  Enforced  as  to  All.  —  Van 

Eaton  v  Hamlin,  (Mi>s.  1895)  16  So.  Rep.  594. 
Compare  Orger  v.  Sparke,  9  W.  R.  180. 

6.  Death  of  One  Cotenant.  —  Phelps  v.  Foot,  13 
Gray  (Mass.)  423. 

7.  By  the  Common  Law  tenants  in  common 
might  make  partition  by  parol  if  it  were  ac- 
companied with  livery  of  seizin  in  severalty, 
and  parceners  might  make  partition  by  parol 
generally,  livety  seeming  not  to  have  been  re- 
quired. Dow  v.  Jewell,  18  N.  H.  340,  45  Am. 
Dec.  371 ;  Haughabaugh  v.  Honald,  3  Brev. 
(S.  Car.)  97,  5  Am.  Dec.  54S;  Meacham  v. 
Mcacham,  91  Tenn.  532;  Brooks  v.  Hubble, 
(Va.  1897)27  S.  E.  Rep.  585;  Jones  v.  Carter, 
4  Hen.  &  M.  (Va.)  190;  Boiling  v.  Teel,  76  Va. 
487.    Sec  also  Lavalle  v.  Strobel,  89  III.  370. 

8.  Partition  Within  Statute  of  Frauds  —  Eng. 
land. — Thomas  v.  Gyles,  2  Vern.  233;  Ireland 
v.   Rittle.  t  Atk,  541;  Johnson   v.  Wilson 
Willcs  248, 


31  C.  of  L,— 72 


1137 


Volume  XXI, 


r.niitiou  by 


PARTITION. 


Act  of  Parties. 


by  p  tssession  under  it  and  acquiescence  in  such  possession,  cannot  vest  the 
legal  title  in  severalty,1  though  such  possession  may,  of  course,  ripen  into  a 
legal  title  if  continued  for  a  period  long  enough  to  raise  the  bar  of  the  statute 
of  limitations.3 

This  Rule  Is  Denied,  however,  in  several  jurisdictions.  Thus,  in  New  York  it 
is  established  that  a  parol  partition,  if  followed  by  possession  pursuant  thereto, 
vests  each  cotenant  with  the  legal  title  to  his  purpart  even  before  such  pos- 
session has  continued  long  enough  for  the  statute  of  limitations  to  run.3  In 
Pennsylvania,  Tennessee,  and  Texas  a  parol  partition  is  considered  to  be  valid, 
for  the  reason  that  it  is  not  within  the  statute  of  frauds,  being  neither  an 
acquisition  nor  a  purchase  of  land,  nor  in  any  sense  a  transfer  of  title  thereto, 
but  a  mere  setting  apart  in  severalty  of  the  interest  already  held  in  common 
in  the  same  land. 1    The  Pennsylvania  cases  consider  it  a  requisite  to  the 


Delaware.  —  M'Call  v.  Reybold,  i  Harr. 
(Del.;  146. 

Kentucky.  —  White  v.  O'Bannon,  86  Ky.  93, 
Duncan  v.  Duncan,  93  Ky.  37,  40  Am.  St. 
Rep.  159.  See  also  Lacy  v.  Overton,  2  A.  K. 
Marsh.  (Ky.)  440;  Sloan  v.  Grider,  (Ky.  1894) 
25  S.  W.  Rep.  no. 

Main,-.  —  Chenery  v.  Dole,  39  Me.  162; 
Duncan  v.  Sylvester,  16  Me.  388.  See  also 
Gardiner  Mfg.  Co.  v.  Heald,  5  Me.  381,  17 
Am.  Dec.  248. 

Massachusetts.  —  Porter  v.  Perkins,  5  Mass. 
233,  4  Am.  Dec.  52;  Porter  v.  Hill,  9  Mass.  34, 
6  Am.  Dec.  22. 

Missouri.  —  See  Le  Bourgeoise  v.  Blank,  8 
Mo.  App.  434;  Long  v.  Stapp,  49  Mo.  506. 

New  Hampshire.  —  Dow  v.  Jewell,  18  N.  H. 
340,  45  Am.  Dec.  371;  Ballou  v.  Hale,  47  N. 
H.  347,  93  Am.  Dec.  438;  Wood  v.  Griffin,  46 
N.  H.  230. 

New  Jersey.  —  Woodhull  v.  Longstreet,  18 
N.  J.  L.  405;  Lloyd  v.  Conover,  25  N.  J.  L.  47. 

North  Carolina.  —  Medlin  v.  Steele,  75  N. 
Car.  154.  See  also  Anders  v.  Anders,  2  Dev. 
L.  (13  N.  Car.)  529;  McPherson  v.  Seguine,  3 
Dev.  L.  (14  N.  Car.)  153;  Camp  Mfg.  Co.  v. 
Liverman,  123  N.  Car.  7. 

South  Carolina.  —  Goodhue  v.  Barnwell,  Rice 
Eq.  (S.  Car.)  198.  See  also  Kennemore  v. 
Kennemore,  26  S.  Car.  251.  But  see  Haugha- 
baugh  v.  Honald,  3  Brev.  (S.  Car.)  97,  5  Am. 
Dec.  548. 

The  Law  Will  Not  Presume  a  Deed  of  Partition 

to  have  been  made  by  tenants  in  common 
merely  from  their  several  possessions.  Porler 
v.  Perkins,  5  Mass.  233,  4  Am.  Dec.  52;  Porter 
v.  Hill,  9  Mass.  34,  6  Am.  Dec.  22. 

Lands  of  Proprietaries.  —  It  has  been  held  that 
the  proprietaries  which  existed  formerly  in  the 
New  England  states  and  held  large  tracts  of 
land  under  grant  from  the  state  might  divide 
their  lands  and  make  allotment  thereof  by 
vote  and  without  deed.  Adams  v.  Frothing- 
ham.  3  Mass.  352,  3  Am.  Dec.  151;  Folger  v. 
Mitchell,  3  Pick.  (Mass.)  396;  Coburn  v.  Ellen- 
wood,  4  N.  H.  99;  Corbett  v.  Norcross,  35  N. 
H.  99.  See  also  Codman  v.  Winslow,  10  Mass. 
146;  Springfield  v.  Miller,  12  Mass.  415. 

Lands  Held  under  Implied  Trust.  —  Dow  v. 
Jewell,  iS  N.  H.  340.  45  Am.  Dec.  371. 

1.  Parol  Partition  Cannot  Vest  Legal  Title  — 
United  States.  —  Berry  v.  Seawall,  65  Fed.  Rep. 
742,  31  U.  S.  App.  30;  Allen  v.  Seawell,  70 
Fed.  Rep.  561,  37  U.  S.  App.  436. 

Alabama.  —  Yarborough  v.  Avant,  66  Ala. 
§26, 


California.  —  Gates  v.  Salmon,  46  Cal.  361. 

Florida. — Simmons  v.  Spratt,  (Fla.  1887)  1 
So.  Rep.  860. 

Illinois.  —  Sontag  v.  Bigelow,  142  111.  143. 
See  also  Tomlin  v.  Hilyard,43  111.  300,92  Am. 
Dec.  118. 

Vermont.  — Johnson  v.  Goodwin,  27  Vt.  288, 
limiting  Pomeroy  v.  Taylor,  Brayt.  (Vt.)  174. 
Wisconsin.  —  Buzzell  v.  Gallagher,  28  Wis. 

678. 

A  Parol  Partition  Cannot  Give  Color  of  Title  so 

as  to  authorize  the  party  claiming  under  it  to 
maintain  ejectment.  Sontag  v.  Bigelow,  142 
111.  143. 

2.  Statute  of  Limitations  —  England.  —  See 
Paine  v.  Ryder,  34  Beav.  151. 

United  States.  —  Berry  v.  Seawall,  65  Fed. 
Rep.  742,  31  U.  S.  App.  30;  Allen  v.  Seawall, 
70  Fed.  Rep.  561,  37  U.  S.  App.  436. 

Alabama.  —  Yarborough  v.  Avant,  66  Ala. 
526. 

Kentucky.  —  Slone  v.  Grider,  (Ky.  1898)  44 
S.  W.  Rep.  384. 

Maine.  —  John  v.  Sabattis,  69  Me.  473. 
See  also  Duncan  v.  Sylvester,  16  Me.  388. 

South  Carolina.  —  Jones  v.  Reeves,  6  Rich.  L. 
(S.  Car.)  132. 

Vermont.  —  Booth  v.  Adams,  it  Vt.  156,  34 
Am.  Dec.  680;  Pope  v.  Henry,  24  Vt.  560; 
Johnson  v.  Goodwin,  27  Vt.  288. 

3.  New  York  Rule.  —  Jackson  v.  Harder,  4 
Johns.  (N.  Y.)  202,  4  Am.  Dec.  262;  Wood  v. 
Fleet,  36  N.  Y.  499,  93  Am.  Dec.  528;  Jackson 
v.  Vosburgh,  9  Johns.  (N.  Y.)  270,  6  Am.  Dec. 
276;  Jackson  v.  Christman,  4  Wend.  (N.  Y.) 
277;  Jackson  v.  Livingston,  7  Wend.  (N.  Y.) 
137,  affirmed  sub  nom.  Corbin  v.  Jackson,  14 
Wend.  (N.  Y.)  619,  28  Am.  Dec.  550;  Ryerss  v. 
Wheeler,  25  Wend.  (N.  Y.)  434,  37  Am.  Dec. 
243;  Baker  v.  Lorillard,  4  N.  Y.  257;  Mount 
v.  Morton,  20  Barb.  (N.  Y.)  123;  Otis  v. 
Cusack,  43  Barb.  (N.  Y.)  546.  See  also  Taylor 
v.  Millard,  118  N.  Y.  244;  Jackson  v  Bradt, 
2  Cai.  (N.  Y.)  169;  Conkling  v.  Brown,  57 
Barb.  (N.  Y.)  265. 

There  Must  Be  an  Entry  and  Exclusive  Possession 
of  the  several  portions  of  the  common  property 
under  a  claim  of  title  in  severalty.  Sanger 
v.  Merritt,  131  N.  Y.  614,  affirming  (Supm .  Ct. 
Gen.  T.)  15  N.  Y.  Supp.  511.  See  also  Wood 
v.  Fleet,  36  N.  Y.  499,  93  Am.  Dec.  528;  White- 
man  v.  Hyland,  (Supm.  Ct.  Gen.  T.)  16  N.  Y. 
Supp.  8. 

4.  Partition  Not  Within  Statute  of  Frauds  — 

Pennsylvania.  —  McKnight  v.  Bell,  135  Pa.  St. 
358,  overruling  Grat?  v,  Gratz,  4  Rawle  (Pa.) 
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validity  of  such  partition  that  it  should  be  followed  by  possession  in  severalty  ;  1 
but  in  Texas  it  has  been  expressly  stated  that  it  is  not  necessary  that  the  par- 
tition should  be  executed  by  taking  possession  to  render  it  valid.2 

In  Virginia  the  courts  formerly  inclined  to  the  view  that  partition  might  be 
made  by  parol  notwithstanding  the  statute  of  frauds.3  But  it  is  now  expressly 
provided  by  statute  that  no  voluntary  partition  of  lands  by  coparceners  having 
an  estate  of  inheritance  or  freehold,  or  for  a  term  of  more  than  five  years, 
shall  be  made  except  by  deed.4 

(b)  In  Equity.  —  In  equity,  however,  it  is  very  generally  considered  that  a 
parol  partition,  followed  by  exclusive  possession  in  severalty  and  the  exercise 
of  ownership  by  the  parties  or  those  claiming  under  or  through  them,5  for  a 
considerable  time,  even  though  not  long  enough  for  the  possession  to  ripen 
into  title  by  virtue  of  the  statute  of  limitations,6  with  the  acquiescence  of  all 
concerned,  will  be  binding  upon  the  parties  so  far  as  to  give  to  each  cotenant 
the  equitable  title  to  and  the  right  to  exclusive  possession  of  his  purpart,7 

411;  Mellon  v.  Reed,  114  Pa.  St.  647;  Wolf  v. 
Wolf,  15S  Pa.  St.  621;  Maul  v.  Rider,  51  Pa. 
St.  377;  Darlington's  Appropriation,  13  Pa.  St. 
430;  Rider  v.  Maul,  46  Pa.  St.  376.  McCon- 
nell  v.  Carey,  48  Pa.  St.  345;  Ebert  v.  Wood,  I 
Binn.  (Pa.)  216,  2  Am.  Dec.  436;  Calhoun  v. 
Hays,  8  W.  &  S.  (Pa.)  127,  42  Am.  Dec.  275; 
Byers  v.  Byers,  183  Pa.  St.  509,  63  Am.  St. 
Rep.  765,  41  W.  N.  C.  (Pa.)  358. 

The  case  of  Walter  v.  Walter,  1  Whart.  (Pa.) 
292,  in  so  far  as  it  militates  against  the  rule 
set  forth  in  the  text,  cannot  now  be  considered 
as  authoritative. 

Tennessee. —  Meacham  v.  Meacham,  91  Tenn. 
532. 

Texas.  —  Stuart  v.  Baker,  17  Tex.  417; 
Glasscock  v.  Hughes,  55  Tex.  461;  Aycock  v. 
Kimbrough,  71  Tex.  330,  10  Am.  St.  Rep.  745; 
Wardlovv  v.  Miller,  69  Tex.  399;  George  v. 
Thomas,  16  Tex.  89;  Johnson  v.  Johnson,  65 
Tex.  87;  Dement  v.  Williams.  44  Tex.  158; 
Massie  v.  Yates,  (Tex.  Civ.  App.  1895)  29  S. 
W.  Rep.  1132;  Parker  v.  Spencer,  61  Tex.  155; 
Sullivan  v.  O'Neal,  66  Tex.  433;  Allday  v. 
Whitaker,  66  Tex.  669;  Linnartz  v.  McCulloch, 
(Tex.  Civ.  App.  1893)  27  S.  W.  Rep.  279;  Hous- 
ton v.  Sneed,  15  Tex.  309;  Mitchell  v.  Allen, 
69  Tex.  70;  Hall  v.  Reese,  24  Tex.  Civ.  App. 
221;  Evans  v.  Martin,  6  Tex.  Civ.  App.  331. 
See  also  Shannon  v.  Taylor.  16  Tex.  413 ;  II  uff- 
man  v.  Cartwright,  44  Tex.  296;  Gibbons  v. 
Bell,  45  Tex.  423. 

Question  for  Jury.  —  McKnight  v.  Bell,  135 
Pa.  St.  358. 

1.  Unexecuted  Parol  Partition  Void.  —  Snively 
v.  Luce,  1  Watts  (Pa.)  69;  McConnell  v.  Carey, 
48  Pa.  St.  345.  See  also  other  Pennsylvania 
cases  cited  above. 

2.  Taking  Possession  Not  Necessary.  —  Glass- 
cock v.  Hughes.  55  Tex.  461. 

3.  Parol  Partition  Valid.  —  See  Boiling  v. 
Teel.  76  Va.  487;  Yancey  v.  Radford.  86  Va. 
638;  Coles  v.  Wooding,  2  Patt.  &  H.  (Va.)  189. 

4.  Statute  Requiring  Deed.  —  Code  Va.  (1887), 
§  2413;  Brooks  v.  Hubble,  (Va.  1897)  27  S.  E. 
Rep.  585  See  also  Snyder  v.  Grandstaff,  96 
Va.  473,  70  Am.  St.  Rep.  863. 

6.  Necessity  for  Possession  in  Severalty.  —  Cali- 
fornia.—  Long  1.  Dollarhide,  24  Cal.  218; 
Lanterman  v.  Williams,  55  Cal.  60;  Woodbeck 
v.  Wilders,  18  Cal.  131. 

Illinois.  —  Vasey  v.  Board  of  Trustees,  59 
111.  188. 


Indiana.  —  Bruce  v.  Osgood,  113  Ind.  360. 
South  Carolina.  —  Slice  v.  Derrick.  2  Rich. 
L.  (S.  Car.)  627. 

West  Viiginia.  —  Patterson  v.  Martin,  33 
W.  Va.  494;  Justice  v.  Lawson,  46  W„  Va.  163. 

Where  Possession  Cannot  Follow  a  parol  agree- 
ment for  partition,  because  of  its  character, 
the  agreement  is  void.  Lanterman  v.  Wil- 
liams. 55  Cal.  60. 

Either  Party  May  Rescind  at  any  time  before 
the  parol  agreement  lor  partition  is  executed 
by  the  parties  taking  separate  possession  there- 
under.   Woodbeck  v.  Wilders,  18  Cal.  131. 

Possession  Must  Be  Pursuant  to  Partition.  — 
Welchel  v.  Thompson,  39  Ga.  559,  99  Am. 
Dec.  470. 

Possession  Must  Be  Long  Continued.  —  Goou- 
man  v.  Malcolm,  9  Kan.  App.  887,  58  Par. 
Rep.  564. 

As  Against  Third  Persons  the  several  posses- 
sion of  the  respective  parties  must  be  so  open 
and  visible  as  to  notify  all  persons  interested 
in  having  such  knowledge  that  a  change  in 
possession  has  occurred.  Manly  v.  Pettee,  38 
III.  128. 

Under  the  Spanish  Laws  a  parol  partition  was 
good  even  though  possession  had  not  been 
taken  under  it.    Long  v.  Stapp.  49  Mo.  506. 

6.  Possession  for  Less  than  Statutory  Period.  — 

Welchel  v.  Thompson,  39  Ga.  559,  99  Am.  Dec. 
470. 

7.  Parol  Partition  Valid  and  Binding  on  Parties 

—  California.  — Gates  v.  Salmon,  46  Cal.  361; 
Woodbeck  v.  Wilders,  18  Cal.  131. 

Florida.  —  See  Simmons  7'.  Spratt,(Fla.  1887) 
I  So.  Rep.  860. 

Georgia.  —  Welchel  7\  Thompson,  39  Ga. 
559,  99  Am.  Dec.  470;  Adams  v.  Spivey,  94 
Ga.  676.  See  also  Hamilton  v.  Phillips,  83 
Ga.  293. 

Illinois. — Sontag  v.  Bigelow,  142  III.  143; 
Shepard  v.  Rinks,  78  111.  188;  Gage  v.  Bissell, 
119  111.  298;  Grimes  u.  Butts,  65  111.  347; 
Tomlin  v.  1 1 il yard,  43  111.  300,  92  Am.  Dec. 
118.  See  also  Best  v.  Jenks,  123  III.  447; 
Manly  v.  Petlee,  38  111.  128. 

Indiana.  —  Bruce  v.  Osgood,  113  Ind.  360; 
Hauk  v.  McComas,  98  Ind.  460;  Moore  v. 
Kerr.  46  Ind.  468;  Wright  v.  Jones,  105  Ind. 
17;  Savage  v.  Lee,  101  Ind.  514;  Bumgardncr 
v.  Edwards,  85  Ind.  117;  Tate  v.  Foshee,  117 
Ind.  322. 

Mississippi,  —  Wildey  v.  Bonney,  31  Miss, 


Volume  XXI. 


Piutiuou  by 


PARTITION. 


Act  of  Parties. 


and  may  be  enforced  in  a  court  of  equity  1  on  the  ground  that  such  pos- 
ion  and  acquiescence  constitute  a  part  performance,2  or  that  the  actions 

of  tin-  parties  joining  in  and  accepting  exclusive  possession  under  the  parol 

partition  will  estop  them  from  asserting  any  title  or  right  to  possession  in 

violation  of  its  terms.3 

Parol  Partition  as  Controlling  Subsequent  Judicial  Allotment.  —  In  one  state  the  COlirt 

has  gone  so  far  as  to  hold  that  a  parol  agreement  as  to  the  allotment  of  par- 
ticular tracts  owned  by  an  ancestor  to  certain  of  his  heirs  was  binding  although 
in  subsequent  partition  proceedings,  had  because  of  the  incapacity  of  some 
of  the  heirs,  a  different  allotment  was  made;  the  previous  parol  allotment 
having  been  followed  by  possession  and  other  acts  showing  an  intention  to 
abide  thereby  even  after  the  judicial  proceedings.4 

i.  Actual  Separation  Not  Necessary.  —  Actual  separation  of  the 
parts  is  not  necessary  to  a  partition,  but  an  act  of  the  coparceners  allotting  to 
each  a  portion  of  the  property  which  he  can  take  and  enjoy  without  interrup- 
tion is  sufficient.3 

j.  Ai.i.  Sharks  Need  Not  Be  Assigned  in  Severalty.  —  It  is  not 
necessary  in  a  partition  among  cotenants  that  each  should  take  his  own  share 
in  severalty,  but  they  may  divide  their  lands  in  such  way  and  manner  as  they 
may  deem  most  conducive  to  their  mutual  interests,  and  two  or  more  may 
take  shares  as  tenants  in  common.0 


644;  Natchez  v.  Vandervelde,  31  Miss.  707,  66 
Am.  Dec.  581;  Pipes  v.  Buckner,  51  Miss.  848. 

Missouri,  —  Sutton  v.  Porter,  119  Mo.  100, 
41  Am.  St.  Rep.  645;  Bompart  v.  Roderman, 
24  Mo.  385;  Gulick  v.  Huntley,  144  Mo.  241; 
Le  Bourgeoise  v.  Blank,  8  Mo.  App  434. 

Montana.  —  Mathes  n.  Nissler,  17  Mont.  177. 

Ohio.  —  Docktermann  v.  Elder,  11  Ohio  Dec. 
(Reprint)  506,  27  Cine.  L.  Bui.  195.  See  also 
Piatt  v.  Hubbell,  5  Ohio  243. 

South  Carolina.  —  See  Jones  v.  Reeves,  6 
Rich.  L.  (S.  Car.)  132. 

Washington.  —  Brazee  v.  Schofield,  2  Wash. 
Ter.  209. 

West  Virginia.  —  Frederick  v.  Frederick,  3[ 
W.  Va.  566;  Patterson  v.  Martin,  33  W.  Va. 
494;  Arnold  v.  Bunnell,  42  W.  Va.  473;  Justice 
v.  Lawson,  46  W.  Va.  163. 

Wisconsin.  —  Eaton  v.  Tallmadge,  24  Wis. 
217;  Buzzell  v.  Gallagher,  28  Wis.  678. 

Parol  Partition  Between  Tenants  in  Tail  Binds 
Issue.  —  Thomas  v.  Gyles,  2  Vern.  233. 

Married  Women.  —  Where  the  statute  requires 
that  an  alienation  made  by  a  married  woman 
shall  be  in  writing  and  signed  both  by  her  and 
her  husband,  a  parol  agreement  for  partition 
between  tenants  in  common  is  not  binding 
upon  those  tenants  who  are  married  women. 
Gates  v.  Salmon,  46  Cal.  361. 

Co-owners  or  Coproprietors,  under  the  Spanish  or 
Mexican  Law,  may  make  a  paiol  partition  of 
their  lands  as  well  as  tenants  in  common  under 
the  common  law.  Long  v.  Dollarhide,  24  Cal. 
218. 

Necessity  for  Title  in  Common.  —  The  princi- 
ple that  a  parol  partition,  followed  up  by  pos- 
session, will  be  valid  and  sufficient  to  sever 
the  possession  is  applicable  only  to  those  cases 
where  there  is  a  title  and  it  is  admitted  to  be 
in  common.  Bompart  v.  Roderman,  24  Mo. 
385. 

Partition  Must  Be  Clearly  Proven.  —  Patterson 

v.  Martin,  33  W.  Va.  494;  Justice  v.  Lawson, 
46  W.  Va.  163. 
J,  ParoJ  Partition   Enforceable  in  Equity  — 


England.  —  Neale  v.  Neale,  1  Keen  672.  See 
also  Ireland  v.  Rittle,  1  Atk.  541. 

Alabama.  —  Yarborough  v.  Avant,  66  Ala. 
526. 

Illinois.  —  Sontag  v.  Bigelow,  142  111.  143; 
Lacy  v.  Gard,  60  111.  App.  72;  Tomlin  v.  Hil- 
yard,  43  111.  300,  92  Am.  Dec.  118. 

Indiana.  —  Bruce  v.  Osgood,  113  Ind.  360. 

Mississippi .  —  Natchez  ■<>.  Vandervelde,  31 
Miss.  707,  66  Am.  Dec.  581. 

Missouri.  —  Sutton  v.  Porter,  119  Mo.  100,  41 
Am.  St.  Rep.  645;  Hazen  v.  Barnett,  50  Mo. 
506;  Nave  v.  Smith,  95  Mo.  596,  6  Am.  St.  Rep. 
79;  Gulick  v.  Huntley,  144  Mo.  241. 

Ohio. — See  Farmers,  etc.,  Nat.  Bank  v. 
Wallace,  45  Ohio  St.  152. 

South  Carolina.  —  Goodhue  v.  Barnwell, 
Rice  Eq.  (S.  Car.)  198.  See  also  Rountree  v. 
Lane,  32  S.  Car.  160. 

Wisconsin.  —  Buzzell  v.  Gallagher,  28  Wis. 
678. 

Attorneys'  Fees  Cannot  Be  Allowed  and  made 

a  lien  on  the  property  in  a  proceeding  in  equity 
to  obtain  a  decree  confirming  a  valid  parol 
partition.    Gulick  v.  Huntley,  144  Mo.  241. 

2.  Part  Performance.  —  Welchel  v.  Thompson, 
39  Ga.  559,  99  Am.  Dec.  470;  Lacy  v.  Gard,  60 
111.  App.  72;  Weed  v.  Terry,  2  Dougl.  (Mich.) 
344,  45  Am.  Dec.  257;  Kennemore  v.  Kenne- 
more,  26  S.  Car.  251;  Goodhue  v.  Barnwell, 
Rice  Eq.  (S.  Car.)  198. 

Actual  Possession  is  deemed  the  most  satis- 
factory evidence  of  part  performance.  Kenne- 
more v.  Kennemore,  26  S.  Car.  251. 

3.  Estoppel, —  Whaley  v.  Dawson,  2  Sch.  & 
Lef.  367;  Berry  v.  Seawall,  65  Fed.  Rep.  742, 
31  U.  S.  App.  30;  Allen  v.  Seavvell,  70  Fed. 
Rep.  561,  37  U.  S.  App.  436;  Le  Bourgeoise  v. 
Blank,  8  Mo.  App.  434.  See  also  Brown  v. 
Wheeler,  17  Conn.  345,  44  Am.  Dec.  550. 

4.  Parol  Partition  Controlling.  —  Pipes  v. 
Buckner,  51  Miss.  848. 

6.  Compton  v.  Mathews,  3  La.  128,  22  Am. 
Dec.  167. 

6.  Folgxr  v  Mitchell,  3  Pick.  (Mass.)  396. 


;i4° 


Volume  XXI. 


Partition  by 


PARTITION. 


Act  of  Parties. 


k.  RATIFICATION. — An  attempted  partition,  originally  ineffectual  or  void- 
able, may  become  valid  and  binding  by  the  ratification  or  acquiescence  of  all 
the  persons  interested  in  the  property;1  but  it  is  otherwise  where  the 
attempted  partition  is  void  ab  initio.'1 

6.  Evidence  —  a.  ADMISSIBILITY, — On  the  question  whether  there  has 
been  a  partition  of  common  property  between  cotenants,  evidence  is  admis- 
sible of  separate  possession  of  particular  portions  thereof  by  the  different 
cotenants,3  the  recognition  of  each  other's  sole  interest  in  such  portions,  the 
exercise  of  rights  of  sole  ownership,4  or,  in  short,  of  any  matters  which  can 
reasonably  throw  light  upon  the  question  in  issue.5 

Parol  Evidence.  —  In  Kentucky  it  has  been  held  that  parol  proof  of  a  severance 
between  tenants  in  common  is  sufficient  in  ejectment  to  show  a  separate  title 
in  a  particular  part  of  the  property;6  but  in  Louisiana  it  is  held  that  an 
agreement  for  the  extrajudicial  partition  of  land  cannot  be  established  by 
parol  evidence.7 

b.  SUFFICIENCY.  —  A  partition  between  cotenants  must,  like  all  other 
issues  in  civil  actions,  be  determined  by  a  preponderance  of  the  evidence,8 
though  it  has  been  said  that  a  mere  severance  of  possession  between  tenants 
in  common  may  be  inferred  from  far  less  proof  than  would  be  required  to 
show  a  sale  of  land  to  a  stranger.9  Some  leading  cases  bearing  upon  the 
sufficiency  of  evidence  will  be  found  cited  in  the  note. 10 

7.  Attacking  and  Setting  Aside  —  a.  Who  May  Attack.  —  A  stranger  to 
the  title  of  the  cotenants  cannot  question  the  rightfulness  of  the  exclusive 
possession  of  one  cotenant  pursuant  to  a  voluntary  partition,11  nor  can  a  mort- 
gagee of  the  undivided  estate  of  a  cotenant  attack  a  voluntary  partition  fairly 
made  between  the  cotenants,  though  he  may  object  if  the  partition  is  tainted 
with  unfairness  or  fraud  affecting  his  interest.12 

b.  Grounds  of  Attack  —  (1)  Different  Division  More  Equal.  —  Where 


1.  Ratification  —  Florida.  —  Simmons  v. 
Spratt,  26  Fla.  449. 

Louisiana.  —  Bacon  v.  Shultz,  35  La.  Ann. 
1059. 

Missouri. — Sutton  v.  Porter,  119  Mo.  100, 
41  Am.  St.  Rep.  645.  See  also  Gulick  v. 
Huntley,  144  Mo.  241. 

Arnv  Hampshire.  —  Dow  v.  Jewell,  18  N.  H. 
340,  45  Am.  Dec.  371. 

New  York. — Jackson  v.  Richtmyer,  13 
Johns.  (N.  Y.)  367. 

Pennsylvania.  —  Walter  v.  Walter,  I  Whart. 
(Pa.)  292. 

South  Carolina.  —  Goodhue  v.  Barnwell, 
Rice  Eq.  (S.  Car.)  198. 

Washington.  —  Brazee  v.  Schofield,  2  Wash. 
Ter.  209. 

2.  Partition  Void  Ab  Initio.  —  Wright  v.  Cane, 
18  La.  Ann.  579;  Ware  v.  Vignes,  35  La.  Ann. 
288;  Wiles  v.  Peck,  26  N.  Y.  42. 

3.  A  Strong  Presumption  of  an  actual  partition 
may  arise  from  acts  of  the  parlies  showing  an 
intent  to  divide  the  property,  followed  by  a 
separate  possession  of  the  cotenants  and  their 
grantees  under  a  claim  of  separate  title,  ac- 
quiesced in  for  many  years.  Allen  v.  Seawell, 
70  Fed.  Rep.  561,  37  U.  S.  App.  436;  Goodman 
v.  Winter,  64  Ala.  410,  38  Am.  Rep.  13;  M'Call 
v.  Reybold,  1  Harr.  (Del.)  146;  Markoe  v. 
Wakeman,  107  111.  251;  Vasey  v.  Board  of 
Trustees,  $9  Bl.  188:  Munroe  v.  Gates,  48  Me. 
463;  Campbell  v.  Wallace.  12  N.  H.  362,  37 
Am.  Dec.  219;  Gillespie  v.  Johnston,  Wright 
(Ohio)  232. 

4.  8ale  of  Portion  by  One  Cotenant.  —  If  a  per- 


son who  is  entitled  to  two-thirds  of  three  lots 
sells  two  of  the  lots,  this  is  evidence  of  a  par- 
tition and  of  the  assignment  of  the  third  lot  to 
the  other  cotenant.  Slade  v.  Green,  Tayl.  (1 
N.  Car.)  in. 

5.  Glasscock  v.  Hughes,  55  Tex.  461.  See 
also  Le  Bourgeoise  v.  Blank,  8  Mo.  App.  434. 

Survey  of  Deceased  Surveyor.  —  Le  Bourgeoise 
v.  Blank,  8  Mo.  App.  434. 

Release.  —  Calhoun  v.  Hays,  8  W.  &  S.  (Pa.) 
127,  42  Am.  Dec.  275. 

Void  Decree  of  Partition. —  Evans  v.  Martin,  6 
Tex.  Civ.  App.  331.  See  also  Wildey  v.  Bon- 
ney,  31  Miss.  644. 

Instrument  Executed  in  Another  State.  —  Phil- 
lips v.  Flint,  3  La.  146. 

6.  Parol  Evidence.  — .Craig  v.  Taylor,  6  B. 
Mon.  (Ky.)  457- 

7.  Bach  v.  Ballard,  13  La.  Ann.  487. 

8.  See  the  title  Evidknce,  vol.  11,  p.  491. 

9.  Tomlin  v.  Hilyard,  43  III.  300.  92  Am. 
Dec.  118. 

10.  Illustrative  Cases  on  Sufficiency  of  Evidence. 

—  Armstrong  v.  Cashion,  (Ark.  1891)  16  S.  W. 
Rep.  666;  Gordon  v.  San  Diego,  108  Cal.  264; 
Hamilton  v.  Phillips,  83  Ga.  293;  Wynn  v. 
Kelley,  (Ky.  1893)  22  S.  W.  Rep.  216;  Hunt  v. 
Rabitoay,  125  Mich.  137:  Kash  v.  Coleman, 
145  Mo.  645;  Mount  v.  Morton,  20  Barb.  (N. 
Y.)  123;  Rider  v.  Maul,  46  Pa.  St.  376;  Dement 
v.  Williams,  44  Tex.  158. 

11.  Stranger.  —  Simmons  v.  Spratt,  26  Fla. 
44')- 

12.  Mortgagee.  —  Long's  Appeal,  77  Pa.  St. 
151. 
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the  parties  have  by  an  agreement  made  the  partition  of  the  property  in  a 
v  i  llain  in. inner,  it  is  not  sufficient  in  order  to  set  such  partition  aside  to  show 
that  in  the  opinion  of  w  itnesses  a  more  equal  and  convenient  partition  of  the 
property  might  have  made  by  a  division  in  another  manner.1 

(.'i  Mistake.  —  The  courts  have  in  several  instances  refused  to  set  aside  a 
partition  made  by  the  parties  on  account  of  an  inequality  therein  resulting 
from  a  mistake,  where  the  parties  were  all  upon  an  equality  and  acted  in  good 
faith,  and  no  fraud  or  misrepresentation  appeared,2  although  in  one  case, 
where  the  mistake  was  chat  of  arbitrators,  the  court  considered  that  the 
cotenant  who  received  less  than  his  full  share  would  be  entitled  to  pecuniary 
compensation  for  the  loss.3 

(3)  Failure  to  Pay  Owelty.  —  A  voluntary  partition  will  not  be  set  aside 
be<  aus  -  of  the  failure  of  one  cotenant  to  pay  to  the  other  a  sum  agreed  on  to 
equalize  .1  difference  in  the  value  of  the  shares.*1 

c.  ESTOPPEL  A.ND  THE  LIKE.  — Cotenants  who  are  parties  to  a  voluntary 
partition  may  by  their  subsequent  acts  estop  themselves  from  disputing  it,5 
as  where  by  their  acts  they  cause  others  to  acquire  rights  based  upon  a  belief 
that  a  valid  partition  was  made.0 

Effect  of  Long  Acquiescence.  —  A  voluntary  partition  which  has  been  acquiesced 
in  for  m  iny  years  will  not  be  set  aside  at  the  instance  of  one  of  the  parties,7 
at  least  where  it  is  not  fraudulent  or  grossly  unequal.8 

Agreement  that  Partition  Shall  Be  Irrevocable.  —  In  Louisiana  an  agreement  in  the 
act  of  partition  that  the  partition  shall  be  irrevocable  is,  in  the  absence' of  all 
proof  of  error  or  fraud,  binding  on  the  parties  to  it,  and  authorizes  the  dis- 
missal of  an  opposition  filed  to  the  act  of  partition.9 

III.  Partition  by  Judicial  Proceedings  —  1.  Introductory. —  At  common 
law  joint  tenants  and  tenants  in  common,  having  voluntarily  entered  into  the 
relation,  could  not  compel  a  partition  of  the  common  property  by  judicial 
proceedings  for  that  purpose, 10  except  by  the  custom  of  some  cities  and 
boroughs.11  It  was  otherwise,  however,  as  to  coparceners,  their  relation  being 
an  involuntary  one.1*  Their  right  to  compel  a  partition  certainly  existed  in 
England  towards  the  end  of  the  reign  of  Henry  III.  (A.  D.  1272), 13  and  it 
seems  probable  that  proceedings  for  partition  by  coparceners  were  in  exist- 
ence even  at  an  earlier  period.14  This  right  was,  however,  confined  to  coparce- 
ners exclusively,  and  while  it  existed  in  favor  of  a  coparcener  against  a  third 
person  claiming  by  virtue  of  the  title  of  another  coparcener,  it  could  not  be 
invoked  by  such  third  person.15  This  common -law  rule  of  the  inability  of 
voluntary  cotenants  to  separate  their  holdings  without  the  consent  of  all 

1.  Griu  v.  Gratz,  4  Rawle  (Pa.)  411.  in  Common,  I  7;  Roscoe  on  Real  Actions  131; 

2.  Mistake  No  Ground  for  Setting  Aside.—  2  Black.  Com.  185;  Co.  Litt.  175a/  Com.  Dig., 
Smith  v.  Tewalt,  9  Ind.  App.  646;  Cheatham  tit.  Parcener,  C.  6;  Allnatt  on  Pariition  55: 
v.  Crews,  83  N.  Car.  313;  Jones  v.  Carter,  4  Baring  v.  Nash,  1  Ves.  &  B.  555;  Miller  v. 
Hen.  &  M.  (V*a.)  184.  See  also  Fleming  v.  Warmington,  1  Jac.  &  W.  464;  Hanson  v.  Wil- 
Kcrr,  10  Watts  (Pa  )  444.  lard,  12  Me.  142,  28  Am.  Dec.  162;  Coleman  v. 

3.  Pecuniary  Compensation.  —  Cheatham   v.  Coleman,  19  Pa.  St.  100,  57  Am.  Dec.  641. 
Crews,  83  N.  Car.  3 13  11.  Bac.  Abr.,  tit.  Joint  Tenants  and  Tenants 

4.  Failure  to   Pay   Owelty.  —  Schnorbus    v.  in  Common,  I.  7. 

Winkle,  (Ky.  1891)  15  S.  W*.  Rep.  861  12.  Hanson  v.  Willard,  12  Me.  142,  28  Am. 

5.  Estoppel.  —  Thorn  is  v.  Payton,  78  Ga.  459.       Dec.  162;  Coleman  v.  Coleman,  19  Pa.  St.  100, 

6.  Corbett  v.  Norcross.  35  N.  H.  99;  Mount      57  Am.  Dec.  641. 

v.  Morton,  20  Barb.  (N.  Y.)  123.  13.  Freeman  on  Cotenancy  and  Partition  (2d 

7.  Long  Acquiescence.  —  Paine  v.  Ryder,  24  ed.),  §  420,  litivg  Reeves's  Hist.  Eng.  Law  (2d 
Beav.  151;  Blacker  v.  Dunlop,  93  Ga.  819;  Dublin  ed.)  312  (Finlason's  ed.  335),  citing 
Love  v.  Love.  3  Ired.  Eq.  (38  N.  Car.)  104;  Bracton  ji/<-y]6. 

Fleming  v.  Kerr,  10  Watts  (Pa.)  444.  14.  Freeman  on  Cotenancy  and  Partition  (2d 

8.  Absence  of  Fraud  or  Gross  Inequality.  —  ed.),  £  420. 

Blacker  v.  Dunlop,  93  Ga.  819.  15.  Bac.  Abr.,  tit.  Joint  Tenants  and  Tenants 

9.  Agreement  that  Partition  Shall  Be  Irrevoca-  in  Common,  I.  7;  Co.  Litt.  165(7,  i6yn,  §  264: 
ble.  —  Morris  v.  Harrell,  14  La.  Ann.  181.  Allnatt  on  Partition  55.    See  also  Roscoe  on 

10.  Bac.  Abr.,  tit.  Joint  Tenants  and  Tenants  Real  Actions  130. 

1 142  Volume  XXI. 


Partition  by 


PARTITION. 


Judicial  Proceeding's. 


caused  much  hardship,  which  gave  rise  to  the  statute  of  31  Hen.  VIII.,  c.  1, 
empowering  joint  tenants  and  tenants  in  common  to  compel  partition  of 
estates  in  inheritance.  This  statute  was  shortly  followed  by  the  statute  of  32 
Hen.  VIII.,  c.  32,  which  extended  the  right  not  only  to  estates  of 
inheritance,  but  to  all  estates  for  life  or  lives  or  for  years,  and  to  estates  held 
in  a  different  manner  by  different  tenants.1  And  at  the  present  time  the 
right  of  all  cotenants  to  compel  a  partition  of  the  joint  estate  is  recognized  in 
all  jurisdictions.2 

2.  Jurisdiction  over  Partition  —  a.  In  England.  —  The  right  of  coparce- 
ner? to  compel  partition  was  exercised  originally  by  means  of  the  writ  of  par- 
tition, and  was  therefore  within  the  jurisdiction  of  the  courts  of  law.  It  is 
certain  that  courts  of  chancery  assumed  jurisdiction  over  the  subject  at  an 
early  date,  cases  being  recorded  during  the  reign  of  Queen  Elizabeth;3  and 
it  seems  to  be  agreed  that  the  jurisdiction  of  that  court  over  joint  tenants 
and  tenants  in  common  as  well  as  over  coparceners  was  embraced  within  the 
statute  of  Henry  VIII.,  which  extended  to  the  two  former  classes  the  rights 
theretofore  belonging  exclusively  to  the  latter.4 

Exclusive  Chancery  Jurisdiction.  —  When,  however,  the  writ  of  partition  was 
abolished  by  statute,5  the  jurisdiction  of  chancery  over  partition  became 
exclusive,  and  not  concurrent,  and  the  most  recent  legislation  in  England  con- 
firms such  exclusiveness.6 

Superiority  of  Chancery  Jurisdiction.  —  Courts  of  chancery  could  adjudicate  com- 
plicated or  equitable  titles,  take  cognizance  of  incorporeal  as  well  as  corporeal 
hereditaments,  could  bind  not  only  parties  but  those  remotely  interested, 
and,  generally,  could  adjust  their  decrees  in  conformity  with  the  peculiar  facts 
and  equities  of  each  individual  case.  For  these  reasons  their  jurisdiction, 
when  once  assumed,  was  rapidly  extended  and  had  become  practically  exclu- 
sive even  before  the  abolition  of  the  common-law  writ  made  it  technically  so.7 

1.  Bac.  Abr.,  tit.  Joint  Tenants  and  Tenants 
in  Common,  I  7;  Co.  Litt.  175a/  2  Black.  Com. 
185,  187;  Com.  Dig.,  til.  Parcener,  C.  6.  3 
Broom  and  H.  Com.  71;  Allnatt  on  Partition 
56;  Miller  v.  Warmington,  1  Jac.  &  W.  473; 
Baring  v.  Nash,  1  Ves.  &  B.  555;  Hanson  v. 
Willard,  12  Me.  142,  28  Am.  Dec.  162;  Cole- 
man v.  Coleman,  19  Pa.  St.  100,  57  Am.  Dec. 
641. 

2.  See  Turner  v.  Morgan,  8  Ves.  Jr.  143; 
Ware  v.  Vignes,  35  La.  Ann.  288;  Duncan  v. 
Sylvester,  16  Me.  388;  Foreman  v.  Hough,  98 
N.  Car.  386;  Haughabaugh  v.  Honald,  3  Brev. 
(S.  Car.)  97,  5  Am.  Dec.  548;  Porter  v.  Gordon, 
5  Yerg.  (Tenn.)  100. 

As  Early  as  1693  the  colonial  legislature  of 
Massachusetts  provided  that  "  all  persons  hold- 
ing any  lands,  tenements,  or  hereditaments, 
as  coparceners,  joint  tenants,  or  tenants  in 
common,  may  be  compelled  by  writ  of  partition 
at  common  law  to  divide  the  same."  Hanson 
v.  Willard,  12  Me.  142,  28  Am.  Dec.  162. 

The  New  York  Act  of  March  16,  1785,  for  the 
partition  of  land,  had  no  application  except  to 
existing  owners  of  equal  shares.  Therefore 
where  the  shares  were  not  equal  the  act  did 
not  apply.  Jackson  v.  Tibbits.  9  Cow.  (N.  Y.) 
241. 

The  Maryland  Act  to  Direct  Descents  only  gave 
power  to  the  courts  to  divide  when  the  parties 
in  title  were  incompetent  or  could  not  agree 
upon  the  division.  Therefore  a  pattition  made 
by  the  County  Court  was  a  nullity  where  a 
division  had  been  previously  made  by  the 
parties  themselves.  Hardy  v.  Summers,  10 
Gill  &  J.  (Md.)  316,  32  Am.  Dec.  167. 


The  Tennessee  Statutes  are  reviewed  at  con- 
siderable length  in  Bierce  v.  James.  87  Tenn. 
538. 

The  English  Inclosure  Acts,  1845-1876,  contain 
various  provisions  with  regard  to  the  partition 
of  land.  Encyc.  Laws  of  England,  title 
Partition,  vol.  9,  p.  450. 

The  South  Carolina  Act  of  1791  applies  only  to 
the  distribution  of  intestates'  estates.  Cromp- 
ton  v.  Ulmer,  2  Nott  &  M.  (S.  Car.)  429;  Steed- 
man  v.  Weeks,  2  Strobh.  Eq.  (S.  Car.)  145,  49 
Am.  Dec.  660. 

3.  Early  Equity  Jurisdiction.  —  Fonblanque's 
Eq.,  bk.  1,  c.  1,  §  3,  note  f;  Speke  v.  Walrond, 
Tothill  155;  Co.  Litl.  169(7,  note;  Freeman  on 
Cotenancy  and  Partition,  §  420  ft  set;.;  Man- 
ners v.  Charlesworth,  1  Mvl.  &  K.  330;  Greer 
v.  Henderson,  37  Ga.  1;  Paddock  v.  Shields, 
57  Miss.  340. 

Authorities  are  divided  upon  the  antiquity 
of  the  chancery  jurisdiction  over  partition. 
Compare  Co.  Litt.,  §  249,  note,  with  I  Story's 
Eq.  Jur.  (13th  ed.),  $  646  H  seq. 

4.  Equity  Jurisdiction  Extended.  —  Mundy  v. 
Mundv,  2  Ves.  Jr.  122;  Baring  v.  Nash,  I 
Ves.  &  B.  551;  Paddock  v.  Shields,  57  Miss. 
340;  Hewlett  v.  Wood,  62  N.  Y.  75. 

5.  Writ  of  Partition  Abolished. —  By  the  Real 
Property  Amendment  Act,  1833  (3  &  4  Wm. 
IV.,  c.  27,  6  36). 

6.  By  the  Supreme  Court  of  Judicature  Act,  1873 
(36  &  37  Vict.,  c.  66,  §  34),  all  causes  and 
matters  for  the  partition  and  sale  of  real  estate 
were  assigned  to  the  Chancery  Division  of  the 
High  Court. 

7.  Superiority  of  Chancery  Jurisdiction.  —  1 
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b.  In  United  States.  —  In  the  United  States,  jurisdiction  in  cases  of 
partition  is  uniformly  a  matter  of  statutory  regulation.1  In  some  of  the 
states  where  the  reform  in  procedure  has  been  most  radical,  partition  is 
effected  by  an  ordinary  action  at  law,  begun  by  summons  and  complaint  in 
courts  having,  it  may  be,  both  law  and  equity  powers.2 

Concurrent  Jurisdiction  of  Law  and  Equity.  —  In   some  states  Courts  of  law  and  of 

equity  exercise,  either  originally  or  by  virtue  of  statutes,  concurrent  jurisdic- 
tion, depending  in  the  given  case  upon  the  nature  of  the  issue  and  the 
adequacy  of  the  legal  remedy.3 

Jurisdiction  of  Certain  Courts.  —  In  many  instances  questions  have  arisen  as  to 
the  respective  powers  of  two  or  more  courts,  each  having  jurisdiction  over 
partition  in  certain  cases.  Several  cases  are  cited  in  the  note  under  the  names 
of  the  various  courts  whose  jurisdiction  was  the  matter  under  consideration 
in  each  case.4 

Pomeroy's  Eq.  Jur.  (2d  ed.),  §  140;  1  Spence's 
Eq.  Jur.  654;  Bispham's  Eq.  (3d  ed.),  487, 
488;  Agar  v.  Fairfax.  17  Ves.  Jr.  533,  2  Hare 
&  W.  Lead.  Cas.  403,  note;  Deloney  v.  Walker, 
9  Port.  (Ali.)  497;  Wilkinson  v.  Smart,  74 
Ala.  203;  Howey  v.  Goings,  13  111.  95  54  Am. 
Dec.  427;  Swain  v.  Knapp,  32  Minn.  431;  Hall 
v.  Piddock,  21  N.  J.  Eq.  314;  Tinney  v.  Steb- 
bins  28  B..rb.  (N.  Y.)  290;  Bailey  v.  Sisson, 
I  R.  [.  233;  Spauldmg  v.  Warner,  59  Vi.  646. 
1.  See  the  codes  and  other  statutes  of  the  re- 


spective states. 

2.  Jurisdiction  under  Reformed  Procedure  — 

California.  —  Morenhout  v.  lliguera,  32  Cal. 
2S9;  Gates  v.  Salmon,  35  Cal.  576,  95  Am. 
Dec.  139;  Ryer  v.  Fletcher  Ryer  Co.,  126  Cal. 
482. 

Indiana.  —  Wilbridge  v.  Case,  2  Ind.  36. 
fo:;'  r.  —  Wright  v.  Marsh,  2  Greene  (Iowa)  94. 
Minnesota.  —  Bonham   v.    Weymouth,  39 
Minn.  92. 

Missouri.  —  Spins  v.  Wells,  18  Mo.  468; 
Hoi  -<way  v.  Holloway,  97  Mo.  628,  10  Am.  St. 
Rep.  339. 

New  York.  —  Backus  v.  Stil  well,  (Supm.  Ct.) 
3  How.  Pr.  (N.  Y.)  318;  Thompson  v.  Hard- 
man,  6  Johns.  Ch.  (N.  Y.)  436;  Myers  v.  Ras- 
back,  (Supm.  Ct.  Spec.  T.)  4  How.  Pr.  (N.  Y.) 
83;  Jennings  v.  Jennings,  (N.  Y.  Super.  Ct. 
Spec.  T.)  2  Abb.  Pr.  (N.  Y.)6;  Watson  v.  Brig- 
ham,  (Supm.  Ct.  Spec.  T.)  3  How.  Pr.  (N.  Y.) 
290;  Row  v.  Row,  (Supm.  Ct.  Spec.  T.)  4  How. 
Pr.  (N.  Y.)  133;  Althause  v.  Radde,  3  Bosw. 
(N.  V  )  410;  Varian  v.  Stevens,  2  Duer  (N.  Y.) 
635;  Hewlett  v.  Wood,  62  N.  Y.  75.  See  also 
Tinney  v.  Stebbins,  28  Barb.  (N.  Y.)  290. 

North  Carolina.  —  Foreman  v  Hough,  98  N. 
Car.  386. 

Ohio.  —  Barger  v.  Cochran,  T5  Ohio  St.  460; 
McRoberts  v.  Lockwood,  49  Ohio  St.  374. 

3.  Concurrent  Jurisdiction  of  Law  and  Equity  — 
United  Slates.  —  Elder  v.  McClaskey,  37  U.  S. 
Apt>.  1,  199;  Gay  v.  Parpart,  106  V.  S.  679. 

Alabama.  —  Berry  v.  Webb,  77  Ala.  507;  Mc- 
Queen v.  Turner,  91  Ala.  273;  Donnor  v. 
Quartermas,  90  Ala.  164.  24  Am.  St.  Rep.  778. 

Arkansas.  —  Patton  v.  Wagner,  19  Ark.  233. 

Delaware.  —  Bradford  v.  Robinson,  7  Houst. 
(Del.)  29. 

Georgia. —  Boggs  v.  Chambers,  9  Ga.  1; 
Royston  v.  Royston,  13  Ga.  425;  Rutherford 
v.  Jones,  14  Ga.  521,  60  Am.  Dec.  655;  Osborn 
v.  Ordinary,  17  Ga.  123.  63  Am.  Dec.  230; 
Griffin  v.  Griffin,  33  Ga.  107;  Greer  v.  Hender- 


son, 37  Ga.  1;  Mayer  v.  Hover,  81  Ga.  308; 
Tate  v.  Goff,  89  Ga.  184. 

Illinois.  —  Howey  v.  Goings,  13  111.  95,  54 
Am.  Dec.  427;  Daniel  v.  Green,  42  111.  471; 
Labadie  v.  Hewitt,  85  111.  341;  Hopkins  v. 
Medley,  97  111.  402;  Flaherty  v.  McCormtck, 
113  III.  $39;  Rohn  v.  Harris,  130  111.  525;  Peo- 
ple v.  McLain,  3  111.  App.  27. 

Iowa.  —  Wright  v.  Marsh,  2  Greene  (Iowa)  94. 
Kentucky.  —  Oldham  v.   Jones,   5  B.  Mon. 
(Ky.)  458;  Beeler  v.  Bullitt,  3  A.  K.  Marsh. 
(Ky.)  280,  13  Am.  Dec.  161. 

Maine.  —  Bailey  v.  Knapp,  79  Me.  205. 
Massachusetts.  —  Husband  v.    Aldrich,  135 
Mass.  317. 

Michigan.  — Thayer  v.  Lane,  Harr.  (Mich.) 
247;  Hoffman  v.  Beard,  22  Mich.  59. 

Mississippi.  —  Paddock  v.  Shields,  57  Miss. 
340. 

New  Hampshire. — Whitten  v.  Whitten,  36 
N.  H.  326;  Hale  v.  Jaques,  69  N.  H.  411. 

New  Jersey.  —  Hartshorne  v.  Hartshorne,  2 
N.  J.  Eq.  349. 

North  Carolina.  —  Donnell  v.  Mateer,  7  Ired. 
Eq.  (42  N.  Car.)  94;  Maxwell  v.  Maxwell,  8 
Ired.  Eq.  (43  N.  Car.)  25:  Simmons  v.  Hen- 
dricks, 8  Ired.  Eq.  (43  N.  Car.)  84. 

Pennsylvania.  —  Kennedy  v.  Kennedy,  43 
Pa.  St.  413,  82  Am.  Dec.  574. 

Rhode  Island.  —  Calland  v.  Conway,  14  R.  I. 
9;  Bailey  v.  Sisson,  1  R.  I.  233.  , 

South  Carolina.  —  Rabb  v.  Aiken,  2  McCord. 
Eq.  (S.  Car.)  118;  Crompton  v.  Ulmer.  2  Nott 
&  M.  (S.  Car.)  429;  Dinckle  v.  Timrod,  1 
Desaus.  (S.  Car.)  109;  Charleston,  etc.,  R.  Co. 
v.  Leech,  35  S.  Car.  146;  Latham  v.  Harby,  50 
S.  Car.  428. 

Tennessee.  —  Hopper  v.  Fisher,  2  Head 
(Tenn.)  253. 

Texas.  —  Grassmeyer  v.  Beeson,  18  Tex.  753, 
70  Am.  Dec.  309;  Blagge  v.  Shaw,  (Tex.  Civ. 
App.  1897)41  S.  W.  Rep.  756. 

Vermont.  —  Spaulding  v.  Warner,  59  Vt.  646. 

Virginia. — Castleman  v.  Veitch,  3  Rand. 
(Va.)  598;  Davis  v.  Tebbs,  81  Va.  600. 

Wisconsin.  —  Deery  v.  McClintock,  3t  Wis. 
195. 

See  also  the  title  Partition,  15  Encyc.  of 
Pl.  and  Pr.  769. 

4.  Circuit  Court.  —  Ex  p.  Biddle.  2  Mason  (V. 
S.)  472,  3  Fed.  Cas.  No.  1,391;  Daniels  v.  Bene- 
dict, 50  Fed.  Rep.  347;  Bryant  v.  Stearns,  t6 
Ala.  302;  Chamberlain  v.  Ballinger,  (Ky.  1890) 
13  S.  W.  Rep.  429;  Yount  v.  Yount,  15  Mo. 
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Partition  of  Personal  Property.  —  Jurisdiction  of  suits  for  the  partition  of  per- 
sonal property  rests  exclusively  in  courts  of  equity.1 

3.  Right  to  Compel  —  a.  UNDER  Early  Common  Law.  —  By  the  early 
common  law  the  right  to  partition  was  confined  exclusively  to  lauds  held  in 
parcenary,  and  as  parceners  always  acquired  title  by  inheritance,  it  followed 
that  the  right  extended  only  to  estates  in  fee.2  By  the  statute  31  Hen.  VIII., 
c.  1.  the  right  was  extended  to  estates  of  inheritance  held  in  joint  tenancy  and 
in  common.  By  the  statute  32  Hen.  VIII.,  c.  32,  partition  might  be  com- 
pelled by  writ  between  joint  tenants  and  tenants  in  common  for  life  or  years 
as  well  as  between  tenants  some  of  whom  had  estates  for  life  or  years  while 
others  had  estates  of  inheritance  or  freehold.3 


383;  Brown  v.  M'Mullen,  1  Note  &  M.  (S.  Car.) 
252;  Woodwaid  v.  Elliott,  27  S.  Car.  368. 

Common  Pleas. —  Chamberlain  v.  Ballinger, 
(Ky.  180,0)  13  S.  VV.  Rep.  429;  Hanna  v.  Clark, 
i8q  Pa.  St.  321,  43  W.  N.  C.  (Pa.)  281;  Stewart 
v.  Allegheny  Nat.  Bank.  101  Pa.  St.  342; 
Hanbest's  Estate,  6  Pa.  Disl.  681;  Crompton 
v.  Ulmer.  2  Nott  &  M.  (S.  Car.)  429. 

County  Court.  —  Gaithers  v.  Brown,  7  B.  Mon. 
(Ky.)  go;  Hopkins  v.  Crouch.  S6  Ky.  281; 
Phelps  v.  Stewart,  17  Md.  231;  Billups  v.  Rid- 
dick,  8  Jones  L.  (53  X.  Cat.)  163;  Wilcox  v. 
Cannon,  1  Cold  w.  (  Tenn.)  369;  Branch  v.  Han- 
rick,  70  Tex.  731;  League  v.  Henecke,  (Tex. 
Civ.  App.  1894)  26  S.  W.  Rep  729;  McGilli- 
viay  v.  Eg^leston,  11  Tex.  Civ.  App.  35;  Robb 
v.  Robb,  (lex  Civ.  App.  1897)  41  S.  VV.  Rep. 
92;  Collim:ri'.  II u  chins,  27  Vt.  733;  Gourlev 
v.  Woodbury,  43  v'l.  8g;  Seamster  v.  Black- 
stock,  83  Va.  232,  5  Am.  St.  Rep.  262. 

District  Court.  —  Richardson  v.  Loupe,  80  Cal. 
4go;  Swain  v.  Knapp,  32  Minn.  429;  Clawges 
v.  Clawges,  2  Miles  (Pa.)  34;  Baum  v.  Stern, 
1  S.  Car.  415;  Ellis  v.  Rhone,  17  Tex.  131 ; 
Wooten  v.  Dunlap,  20  Tex.  183;  Huppman  v. 
Schmidt,  65  Tex.  583;  Moore  v.  Moore,  (Tex. 
Civ.  App.  1895)  31  S.  W.  Rep.  532;  Moore  v. 
Blagge,  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
3 1 1 ,  Albrecht  v.  Albrecht,  (Tex.  Civ.  App. 
1896)  35  S.  W.  Rep.  1076;  Robb  v.  Robb,  (Tex. 
Civ.  App.  1897)  41  S.  W.  Rep.  g2;  Blagge  v. 
Shaw,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  756. 

Orphans'  Court.  —  Hewitt's  Case,  3  Bland 
(Md.)  184;  Den  v.  Kelty,  16  N.  J.  L.  517; 
Bishop's  Appeal.  7  W.  &  S.  (Pa.)  251;  Romig's 
Appeal,  8  Watts  (Pa.)  415;  Merklein  v.  Trap- 
nell,  34  Pa.  St.  42,  75  Am.  Dec.  634;  Snyder's 
Appeal,  36  Pa.  St.  166,  78  Am.  Dec.  372;  Rich- 
ards v.  Rote,  68  Pa.  St.  248;  Rankin's  Appeal, 
g5  Pa.  St.  358;  Neeld's  Appeal,  70  Pa.  St.  113; 
Steel's  Appeal,  86  Pa.  St.  222;  White's  Estate, 
14  Pa.  Co.  Ct.  138;  Lowrie's  Estate,  19  Pa. 
Co.  Ct.  600;  Korn's  Estate,  6  Pa.  D'.st.  435; 
Clawges  v.  Clawges,  2  Miles  (Pa.)  34;  Reid  j. 
Clendenning,  29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  396. 

Parish  Court.  —  Woolfolk  v.  Woolfolk,  30  La. 
Ann.  139;  Crawford  v.  Binion,  46  La.  Ann. 
1261. 

Probate  Court —  United  States.  —  Robinson  v. 
Fair,  128  U.  S.  53. 

Alabama.  —  Fennell  v.  Tucker,  49  Ala.  453; 
Whitman  v.  Reese,  59  Ala.  532;  Terrell  v. 
Cunningham,  70  Ala.  100;  Ward  v.  Corbett, 
72  Ala.  438  [overruling  Stimpson  v.  Malone,  60 
Ala.  338);  Turnipseed  v.  Filzpatrick,  75  Ala. 
297;  Ballard  Johns,  80  Ala.  32;  Caperlon  v. 
Hall,  83  Ala.  171;  Gore  v.  Dickinson,  98  Ala. 
363,  39  Am.  St.  Rep.  67;  Matthews  v.  Mat- 


thews, 104  Ala.  303;  Caperton  v.  Hall,  118 
Ala.  265. 

California.  —  Buckley  v.  Superior  Ct.,  102 
Cal.  6,  41  Am.  St.  Rep.  135. 

Louisiana.  —  Fix  v.  Dierker,  30  La.  Ann. 
177;  Ex  p.  Stockman,  1  La.  Ann.  228;  Baily 
v.  Becnel,  30  La.  Ann.  1032;  Boutte  v.  Boutte, 
30  La.  Ann.  177;  Benedict  v.  Florat,  30  La. 
Ann.  1337. 

Maine.  —  Earl  v.  Rowe,  35  Me.  414,  58  Am. 
Dec.  714. 

Massachusetts.  —  Arms  v.  Lvman,  5  Pick. 
(Mass.)  210;  Sigourney  v.  Sibley,  21  Pick. 
(Mass  )  101,  32  Am.  Dec.  248;  Sumner  v. 
Parker,  7  Mass.  79;  Pond  v.  Pond,  13  Mass. 
413-  . 

Minnesota.  —  Hurley  v.  Hamilton,  37  Minn. 
160. 

New  Hampshire.  —  Pickering  ?'.  Pickering, 
21  N.  H.  537. 

South  Carolina.  —  Davenport  v.  Caldwell,  10 
S.  Car.  349;  Tederall  v.  Bouknight,  25  S.  Car. 
275- 

Texas.  —  League  v.  Henecke,  (Tex.  Civ. 
App.  l8g4)  26  S.  W.  Rep.  72g. 

Vermont.  —  Bull  v.  Nichols,  15  Vt.  329;  Cox 
v.  Inglcston,  30  Vt.  258. 

Supreme  Court.  —  Bemis  v.  Stearns,  16  Mass. 
200;  Bull  v.  Nichols,  15  Vt.  329. 

Judge  in  Chambers.  —  McMillan  v.  McMillan, 
123  N.  Car.  577;  Woodward  v.  Elliott,  27  S. 
Car.  368. 

1.  Partition  of  Personal  Property.  —  Marshall 
v.  Crow,  29  Ala.  278;  Crapsler  v.  Griffith,  2 
Bland  (Md.)  5:  Hewitt's  Case,  3  Bland  (Md.) 
184;  Godfrey  v.  White,  60  Mich.  443,  1  Am. 
St.  Rep.  537;  Tinney  v.  Stebbins,  28  Barb.  (N. 
Y.)  290;  Irwin  v.  King,  6  Ired.  L.  (28  N.  Car.) 
219;  Smith  v.  Smith,  4  Rand.  (Va.)  95.  See 
also  infra,  this  section,  What  Subject  to  Par- 
tition —  /•'numeration  of  Species  of  Property  — 
Pe>  sonalty. 

2.  Only  Parceners  Entitled  to  Partition  at  Early 
Common  Law.  —  Stansbury  -•.  Inglchart,  20  D. 
C.  134;  Hill  v.  Reno,  112  111.  154.  54  Am.  Rip. 
222;  Milligan  v.  Poole,  35  Ind.  64;  Roarty  v. 
Smith,  53  N.  J.  Eq.  253;  Stevens  v.  Enders,  13 
N.  J.  L.  271 ;  Bradshaw  v.  Callaghan,  8  Johns. 
(N.  Y.)  558;  Purvis  v.  Wilson,  5  Jones  L.  (50  N. 
Car.)  22,  69  Am.  Dec.  773;  Coleman  v.  Cole- 
man, 19  Pa.  St.  100,  57  Am.  Dec.  641;  Nichols 
v.  Nichols,  28  Vt.  228,  67  Am.  Dec.  699. 

3.  Right  to  Partition  Extended  to  Joint  Tenants 
and  Tenants  in  Common.  —  Baring  ;\  Nash,  I 
Ves.  &  B.  555;  Doane  v.  Mr  Kenny,  2  Nova 
Scotia  328;  Stansbury  v.  [flglehart,  20  D.  C. 
134;  Hanson  v.  Willard,  12  Me.  142;  Mu>sev  v. 
Sanborn,  15  Mass.  155;  Ilunncwcll  v.  Taylor, 
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b.  Only  Parceners,  Joint  Tenants,  and  Tenants  in  Common 
ENTITLED.  —  Subsequently  to  the  enactments  above  referred  to,  as  well  as 
under  the  more  recent  statutes,  only  parceners,  joint  tenants,  and  tenants  in 
common  can  maintain  partition.1 

Lands  Held  in  Severalty.  —  There  is  no  necessity  to  have,  nor  in  the  nature  of 
things  can  there  be,  partition  of  real  estate  owned  in  severalty.  The  fact  that 
it  may  be  difficult  to  ascertain  the  metes  and  bounds  of  the  land  held  by  each 
owner  docs  not  authorize  its  partition.2 

The  Alienee  or  Grantee  of  a  Cotenant  himself  becomes  a  tenant  in  common  with 
his  grantor's  cotenants,  and  may  maintain  partition.3 

c.  Ma  ITER  OF  Right.  —  A  cotenant  whose  title  to  an  undivided  share  of 
land  is  admitted  or  is  clear  is  entitled  to  partition  as  a  matter  of  right;4 


6  Cush.  (Mass.)  472;  Stevens  v.  Enders,  13  N. 
J.  L.  271;  Sullivan  v.  Sullivan,  66  N.  Y.  37; 
Bradshaw  v.  Callaghan,  8  Johns.  (N.  Y.)  558; 
Wood  v.  Sugg,  91  N.  Car.  93,  49  Am.  Rep.  639. 
See  also  Berry  v.  Seawall,  31  U.  S.  App.  30,  65 
Fed.  Rep.  742. 

1.  Only  Parceners,  Joint  Tenants,  and  Tenants 
in  Common  Entitled  —  Alabama.  —  Russell  v. 
Beasley,  72  Ala.  190. 

Arkansas.  —  London  v.  Overby,  40  Ark.  155. 

California.  — Jameson  v.  Hay  ward,  106  Cal. 
682,  46  Am.  St.  Rep.  268. 

Illinois.  —  McConnel  v.  Kibbe,  43  III.  12,  92 
Am.  Dec.  93. 

Indiana. — School  Corp.  v.  Russellville  Lodge 
No.  141,  140  Ind.  422;  Anderson  School  Tp.  v. 
Milroy  Lodge,  etc.,  130  Ind.  108,  30  Am.  St. 
Rep.  206. 

Iowa.  —  Johnson  v.  Moser,  72  Iowa  523. 

Massachusetts.  —  Rice  v.  Osgood,  9  Mass.  38. 
See  also  Calhoun  v.  Curtis,  4  Met.  (Mass.)  413, 
38  Am.  Dec.  380. 

Nebraska.  —  Hurste  v.  Hotaling,  20  Neb. 
178;  Barr  v.  Lamaster,  48  Neb.  114;  Phillips 
v.  Dorris,  56  Neb.  293. 

See  also  Cross  v.  Birch,  (Supm.  Ct.  Spec. 
T.)  27  Misc.  (N.  Y.)  295;  Tabler  v.  Wiseman, 
2  Ohio  St.  207. 

Cross-eisements  Not  Subject  to  Partition.  — 
Barr  v.  Lamaster,  48  Neb.  114. 

Partition  Cannot  Be  Made  Between  Life  Tenant 
and  Remainderman.  —  Equity  has  no  jurisdic- 
tion, even  with  the  consent  of  the  parties,  to 
partition  land  between  a  life  tenant  and  a  re- 
mainderman by  assigning  a  part  thereof  to 
each  of  them  in  fee.  Stansbury  v.  Inglehart, 
20  D.  C.  134. 

They  are  not  cotenants.  Smith  v.  Runnels, 
97  Iowa  55;  Love  v.  Blauw,  61  Kan.  496,  78 
Am.  St.  Rep.  334;  Alexander  v.  Alexander,  26 
Neb.  68;  Cromwell  v.  Hull,  97  N.  Y.  209; 
Seiders  v.  Giles,  141  Pa.  St.  93;  Lee's  Estate, 
13  Phila.  (Pa.)  291.  36  Leg.  Int.  (Pa.)  460.  See 
also  Reed  v.  Reed,  46  Hun  (N.  Y.)  212;  Seiders 
v.  Giles,  141  Pa.  St.  93. 

One  owning  an  undivided  interest  in  fee 
and  a  life  estate  in  the  residue  of  the  tract 
cannot  maintain  partition  against  the  re- 
maindermen of  the  share  held  for  life,  since 
they  are  not  cotenants,  the  unity  of  possession 
not  being  present.  Hodgkinson,  Petitioner, 
12  Pick.  (Mass.)  374. 

Tenants  by  Entireties.  —  Tenants  by  entireties 
are  not,  during  the  coverture,  joint  tenants, 
tenants  in  common,  or  coparceners,  and  hence 


are  not  entitled  to  partition  of  the  lands  so 
held  by  them.  Miller  v.  Miller,  (Supm.  Ct. 
Spec.  T.)  9  Abb.  Pr.  N.  S.  (N.  Y.)  444;  Merritt 
v.  Whitlock,  6  Lack.  Leg.  N.  (Pa.)  76,  Ketchum 
v.  Walsworth,  5  Wis.  95,  68  Am.  Dec.  49.  See 
also  the  title  Joint  Tenants  and  Tenants  in 
Common,  vol.  17,  p.  652. 

2.  Miller  v.  Warmington,  1  Jac.  &  W.  464, 
21  Rev.  Rep.  217;  Johnson  v.  Moser,  72  Iowa 
523;  Boyd  v.  Dowie,  65  Barb.  (N.  Y.)  237. 

3.  Alienee  or  Grantee  of  Cotenant.  — Stewart's 
Appeal,  56  Pa.  St.  241.  See  also  De  Castro  v. 
Barry,  18  Cal.  97.  And  see  the  title  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
656. 

Grantee's  Possession  Presumed  from  That  of 
Grantor.  —  Jockheck  v.  Davies,  45  Kan.  630. 

Cotenant  Holding  Moieties  as  Coparcener  and 
Tenant  in   Common.  —  Moore   v.  Shannon,  6 

Mackey  (D.  C.)  157. 

4.  Partition  Matter  of  Absolute  Right  —  Eng- 
land.—  Norris  v.  Le  Neve,  3  Atk.  83;  Parker 
v.  Gerard,  Ambl.  236;  Baring  v.  Nash,  1  Ves. 
&  B.  554;  Calmady  v.  Calmady,  2  Ves.  Jr.  568; 
Turner  v.  Morgan,  8  Ves.  Jr.  143;  Agar  v. 
Fairfax,  17  Ves.  Jr.  543;  Manaton  v.  Squire, 
Ch.  Cas.  (pt.  ii.)  237;  Clarendon  v.  Hornby,  1 
P.  Wms.  446. 

United  States.  —  Willard  v.  Willard,  145  U. 
S.  116,  affirming  6  Mackey  (D.  C.)  559. 

Alabama.  —  McMath  v.  De  Bardelaben,  75 
Ala.  68;  Cates  v.  Johnson,  109  Ala.  126;  De- 
loney  v.  Walker,  9  Port.  (Ala.)  497. 

California. — Bradley  v.  Harkness,  26  Cal.  77. 

Connecticut. — Scovil  v.  Kennedy,  14  Conn. 
349- 

Illinois.  —  Hill  v.  Reno,  112  111.  154,  54  Am. 
Rep.  222;  Martin  v.  Martin,  170  111.  639,  62 
Am.  St.  Rep.  411;  Ames  v.  Ames,  148  111.  321; 
Trainor  v.  Greenough,  145  III  543. 

Indiana.  —  Lake  v.  Jarrett,  12  Ind.  395. 

Louisiana.  —  Reynolds  v.  Reynolds,  43  La. 
Ann.  1 1 1 8 ,  Land  v.  Smith,  44  La.  Ann.  932. 

Maine.  —  Hanson  v.  Willard,  12  Me.  143,  28 
Am.  Dec.  162;  Nash  v.  Simpson,  78  Me.  142. 

Maryland.  — Campbell  v.  Lowe,  9  Md.  500, 
66  Am.  Dec.  339;  Brendel  v.  Klopp,  69  Md.  1. 

Mississippi .  —  Higgin  bottom  v.  Short,  25 
Miss.  160,  57  Am.  Dec.  198. 

Nebraska.  —  Oliver  v.  Lansing,  50  Neb.  828. 

Nevada.  —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

New  Jersey.  —  Hay  v.  Estell,  18  N.  J.  Eq. 
251. 

New  York.  —  Smith  v.  Smith,  10  Paige  (N. 
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and  this  principle  is  applicable  in  equity  as  at  law.1  But  partition 
cannot  be  had  of  property  which  the  parties,  if  sui  juris,  have  no  power 
to  partition  amicably,  as  when  property  is  held  by  cotenants  who  by  reason 
of  their  public  functions  and  duties  have  no  power  to  alienate  the  property 
held  in  common.2  And  when  the  owner  of  the  legal  title  comes  into  equity 
seeking  a  partition,  it  will  be  awarded  only  on  condition  that  he  do  equity.3 

Doctrine  of  Survivorship.  —  The  fact  that  partition  between  joint  tenants  will 
operate  to  destroy  the  rights  of  one  in  the  property  of  the  other  by  virtue  of 
survivorship  does  not  affect  their  right  thereto.4 

Necessity  for  Demand.  —  Although  the  parties  may  be  willing  and  competent 
to  make  partition  among  themselves,  yet  they  are  not  required  to  make  an 
effort  to  agree  upon  terms  before  judicial  proceedings  for  partition  can  be 
instituted  by  either  of  them.5 

d.  Necessity  of  Clear  Title  and  Actual  or  Constructive  Posses- 
sion. —  At  common  law  neither  the  title  nor  the  right  to  possession  of  land 
can  be  determined  in  an  action  for  partition.6  It  follows  that  the  plaintiff  in 
partition,  in  the  absence  of  a  statute  authorizing  the  trial  of  questions  of  dis- 
puted title,  must  have  a  clear  and  undisputed  title  to  an  undivided  share  of 
the  land  of  which  partition  is  sought.7  If  the  applicant  is  not  in  the  actual 
or  constructive  possession  of  the  premises  to  be  partitioned,  and  they  are 
held  adversely,  and  his  title  is  disputed,  he  cannot  maintain  the  action.8  In 


Y.)  470;  Phelps  v.  Green,  3  Johns.  Ch.  (N.  Y.) 
302;  Galleo  v.  Eagle,  I  Thomp.  A  C.  (N.  Y.) 
124;  Van  Arsiiale  v.  Drake,  2  Barb.  (N.  Y.)  599; 
Brevoort  v.  Brevoort,  70  N.  Y.  136.  Compare 
Danvers  v.  Dorrity,  (Supm.  Ct.  Spec.  T.)  14 
Abb.  Pr.  (N.  Y.)  206. 

North  Carolina.  —  Holmes  v.  Holmes,  2 
Jones  Eq.  (55  N.  Car.)  334;  Collins  v.  Dickin- 
son, 1  Hayw.  (2  N.  Car.)  240. 

See  also  Staples  v.  Bradlev.  23  Conn.  167,  60 
Am.  Dec.  630;  Mitchell  v.  Starbuck.  10  Mass. 
5;  Potter  v.  Wheeler,  13  Mass.  504. 

Personal  Property.  —  Tripp  v.  Riley,  15  Barb. 
(N.  Y.)  333. 

1.  Donnell  v.  Mateer,  7  Ired.  Eq.  (42  N.  Car.) 
94;  Wiseley  v.  Findlay,  3  Rand.  (Va.)  361,  15 
Am.  Dec.  712. 

2.  Railway  Co.  v.  Railroad  Co.,  38  Ohio  St. 
614. 

3.  King  v.  Cooper,  134  111.  183;  Reed  v. 
Reed,  122  Mich.  77. 

4.  Doctrine  of  Survivorship. —  Baldwins.  Bald- 
win, 74  Hun  (N.  Y.)  415.  See  also  Cloos  v. 
Cloos,  55  Hun  (M.  Y.)  450,  and  the  title  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
649. 

5.  Demand  for  Partition. —  Lake  v.  Jarrett,  12 
Ind.  395. 

6.  Cave  v.  Holford,  3  Ves.  Jr.  650;  Holder 
v.  Holder,  40  N.  Y.  App.  Div.  255;  Church's 
Appeal,  (Pa.  1888)  13  All.  Rep.  756;  Cecil  v. 
Clark,  44  W.  Va.  659. 

7.  Clear  and  Undisputed  Title  Necessary  —  Eng- 
land. —  Cartwright  v.  Pultney,  2  Atk.  380. 

Alabama.  —  Deloney  v.  Walker,  9  Port.  (Ala.) 
497- 

Illinois.  —  Ross  v.  Cobb,  48  111.  in. 

Maine.  —  Nash  v.  Simpson,  78  Me.  142. 

Mississippi.  —  Hassam  v.  Day,  39  Miss.  392, 
77  Am.  Dec.  684. 

New  York.  —  Therasson  v.  White,  (Supm. 
Ct.  Spec.  T.)  52  How.  Pr.  (N.  Y.)  62;  Wilkin 
v.  Wilkin.  1  Johns.  Ch.  (N.  Y.)  III. 

North  Carolina.  —  Garrett  v.  White,  3  Ired. 
Eq.  (38  N.  Car.)  131. 


South  Carolina.  —  Cannon  v.  Lomax,  39  S. 
Car.  369,  13  Am.  St.  Rep.  739. 

Tennessee.  —  Bruton  v.  Rutland,  3  Humph. 
(Tenn.)435;  Groves  v.  Groves.  3  Sneed  (Tenn.) 
187.  See  also  Almony  v.  Hicks,  3  Head 
(Tenn.)  39. 

Virginia.  —  Slraughan  v.  Wright,  4  Rand. 
(Va.)  493;  Stuart  v.  Coalter,  4  Rand.  (Va.)  74, 
15  Am.  Dec.  731. 

See  also  Walker  v  Lvon,  6  App.  Cas.  (D.  C.) 
484. 

Title  of  Locator  of  Public  Lands.  —  Hopkins  v. 
Toel,  4  Humph.  (Tenn.)  46;  Abell  v.  Weir,  24 
Grant.  Ch.  (U.  C.)  464. 

Squatter.  —  Jenkins  i>.  Martin,  20  Grant  Ch. 
(U.  C.)  613. 

Where  Dispute  as  to  Title  Relates  Solely  to  De- 
fendant's Title.  —  Egner  v.  Meis,  (N.  J.  1897)  36 
Atl.  Rep.  943. 

8.  Actual  or  Constructive  Possession.  —  Rich  v. 
Bray,  37  Fed.  Rep.  273;  Byers  v.  Danley,  27 
Ark.  77;  Adam  v.  Ames  Iron  Co.,  24  Conn. 
230;  Barnard  v.  Pope,  14  Mass.  434;  Bonham 
v.  Weymouth,  39  Minn.  92;  Weston  v.  Stod- 
dard. 137  N.  Y.  119,  33  Am.  St.  Rep.  697;  Cecil 
v.  Clark,  44  W.  Va.  659. 

The  Period  During  Which  the  Adverse  Possession 
May  Have  Continued  prior  to  the  institution  of 
the  action  is  immaterial.  It  is  the  fact  of  ad- 
verse holding  at  the  time  of  the  beginning  of 
the  action  that  precludes  the  action.  Hutson 
v.  Hutson,  139  Mo.  229;  Law  v.  Patterson,  1  W. 
&  S.  (Pa.)  184;  Longwell  v.  Bentley,  3  Grant 
Cas.  (Pa.)  177;  McMasters  v.  Carolliers,  1  Pa. 
St.  324.  But  see  infra,  this  subsection,  the 
paragraph  Right  0/  Entry  Sufficient  to  Maintain 
Partition. 

Possession  Alone  Does  Not  Confer  Right  to  Par- 
tition.—  Chapin  v.  Scars.  18  Fed.  Rep.  814. 

Personal  Property.  —  A  bill  in  equity  will  lie 
for  the  partition  of  personal  property  though 
the  defendant  be  in  adverse  possession  thereof. 
Smith  v.  Dunn,  27  Ala.  316;  Robinson  v. 
Dickey,  143  Ind.  205,  52  Am.  St.  Rep.  417; 
Godfrey  v.  White,  60  Mich.  443,  1  Am.  St. 
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mosl  jurisdictions  this  rule  has  been  adopted  irrespective  of  whether  the 
remedy  is  sought  by  petition  or  by  a  bill  in  equity.1 

Reason  of  Rule.  Partition  contemplates  not  the  recovery  of  the  possession 
"I  premises  which  are  held  adversely  to  the  petitioner,  but  the  division  of 
hul  ls  in  the  possession  of  the  petitioner.  The  right  to  have  the  estate 
divided  presupposes  an  acknowledged  right  to  the  possession  of  the  moiety 
chimed.2  A  part}'  out  of  possession  cannot  try  his  title  in  that  form  of 
acti  in.8  Nor  can  a  court  of  equity  try  such  issue  if  purely  legal,  but  it  will 
relegate  the  party  to  his  remedy  at  law.4    If,  however,  the  question  of  title 


R«P-  537;  Weeks  v.  Weeks,  5  Ired.  Eq.  (40  N. 
Cir.)  in.  47  Am.  Dec.  358;  Edwards  v.  Ben- 
neii,  10  Ired.  L.  (32  N.  Car.)  361.  See  also 
Tinney  v.  Stebbins,  28  Barb.(N.  V.)2go.  Coin- 
fare  Corbilt  v.  Corbeti,  1  Jones  Eq.  (54  N.  Car.) 
114:  Drew  v.  Cleinmons,  2  Jones  Eq.  (55  N. 
Car.)  312. 

I,  Rule  Applies  at  Law  and  in  Equity  —  United 
Slit  s.  —  Fuller  v.  Montague,  59  l-'ed.  Rep.  212. 

Arkansas.  —  Byers  v.  Dan  ley,  27  Ark.  77; 
London  v.  Gverby,  40  Ark.  155;  Moore  v. 
Cordon.  44  Ark.  334;  Criscoe  v.  Hambrick,  47 
Ark.  235. 

Connecticut. — Adam  v.  Ames  Iron  Co.,  24 
Conn.  230. 

District  of  Columbia.  —  Mudd  v.  Grinder,  I 
A;>p.  Cas.  (D.  C  )  418. 

Illinois.  —  Walker  v.  LaHin,  26  111.  473; 
Daniel  v.  Green,  42  111.  471.  Compare  Hen- 
richsen  v.  Hodgen,  67  III.  179. 

Indiana.  — Foust  v.  Moorman,  2  Ind.  17. 

Maine.  —  Pierce  v.  Rollins,  83  Me.  172. 

Maryland.  —  Boone  v.  Boone,  3  Md.  Ch.  497. 
Compare  Lloyd  v.  Gordon,  2  Har.  &  M.  (Md.) 
254-  . 

Michigan.  —  Hoffman  v.  Beard,  22  Mich.  59; 
Fenton  v.  Steere,  76  Mich.  405. 

Mississippi.  —  Shearer  v.  Winston,  33  Miss. 
149;  Price  v.  Crone,  44  Miss.  577;  Spight  v. 
Waldron,  51  Miss.  356. 

Missouri.  —  Lambert  v.  Blumeathal,  26  Mo. 
471;  Hill  v.  Marlin,  28  Mo.  78;  Rozier  v. 
Johnson,  35  Mo.  326;  Shaw  v.  Gregoire,  41  Mo. 
407;  Wommack  v.  Whilmore,  58  Mo.  448; 
Dameron  v.  Jameson,  71  Mo.  97;  Haeussler  v. 
Missouri  Iron  Co,  110  Mo.  188,  33  Am.  St. 
Rjp.  431;  Hutson  v.  Huison,  139  Mo.  229. 

Nebraska.  —  Seymour  v.  Ricketts,  21  Neb. 
240;  McMurtry  v.  Keifner,  36  Neb.  522. 

New  Hampshire.  —  Brown  v.  Brown,  8  N. 
H.  93. 

New  York.  —  Florence  v.  Hopkins,  46  N.  V. 
182;  Van  Schuyver  v.  Mulford,  59  N.  Y.  426; 
Therasson  v.  White.  (Supm.  Ct.  Spec.  T.)  52 
rlow.  Pr.  (M.  Y.)  62;  Stewart  v.  Munroe, 
(Supm.  Ct.  Spec.  T.)  56  How.  Pr.  (N.  Y.)  193: 
O' Dougherty  v.  Aldrich,  5  Den.  (N.  Y.)  385; 
Burhans  v.  Burhans,  2  Barb.  Ch.  (N.  Y.) 
3;8;  J;nkins  v.  Van  Schak,  3  Paige  (N.  Y.) 
242 ;  Clapp  :'.  Bromagham,  9  Cow.  (N.  Y.)  530; 
Haskell  v.  Queen,  (Supm.  Ct.  Gen.  T.)  21  N. 
Y.  Supp.  357;  Brownell  v.  Brownell,  19  Wend. 
(S.  Y.)  367.  As  to  the  present  rule  in  New 
York,  see  infra  this  subsection,  the  paragraph 
Right  of  Entry  Sufficient  to  Maintain  Partition. 

Arorth  Carolina.  —  Thomas  v.  Garvan,  4  Dev. 
L.  (15  N.  Car.)  223,  25  Am.  Dec.  708;  Ramsay 
v.  Bell,  3  Ired.  Eq.  (38  N.  Car.)  209,  42  Am. 
Dec.  163;  Garrett  v.  White,  3  Ired.  Eq.  (38  N. 
Car.)  131. 


Oregon.  —  Windsor  v.  Simpkins,  19  Oregon 
117. 

Pennsylvania.  —  Law  v.  Patterson,  1  W.  & 
S.  (Pa.)  184;  McMasters  v.  Carothers,  1  Pa.  St. 
324;  Harding  v,  Devitt,  10  Phila.  (Pa.)  95,  30 
Leg.  Int.  (Pa.)  416.  See  also  Seiders  v.  Giles, 
141  Pa.  St.  93. 

South  Carolina.  —  Martin  v.  Smith,  Harp. 
Eq.  (S.  Car.)  106;  Witherspoon  v.  Dunlap, 
Harp.  L.  (S.  Car.)  390.  See  also  Albergottie 
v.  Chaplin,  10  Rich.  Eq.  (S.  Car.)  428;  Carii- 
gan  v.  Evans,  31  S.  Car.  262. 

Tennessee.  —  Trayner  v.  Brooks,  4  Hayw. 
(Tenn.)  295;  Nicely  v.  Boyles,  4  Humph. 
( I'enn.)  177,  40  Am.  Dec.  638. 

Vermont.  —  Brock  v.  Eastman,  28  Vt.  658,  67 
Am.  Dec.  733. 

Virginia. — Straughan  v.  Wright,  4  Rand. 
(Va.)  493. 

Canada. —  Hopkins     Hopkins,  9  Ont.  Pr.  71. 

Mere  Denial  of  Complainant's  Title  Not  Suffi- 
cient.—  Keil  v.  West,  21  Fla,  508;  Hooper  v. 
De  Vries,  115  Mich.  231;  Wistar's  Appeal.  115 
Pa.  St.  241.  See  also  Ovetton  v.  Woolfolk,  6 
Dana  (Ky.)  371;  Hulse  v.  Hulse,  (Supm.  Ct. 
Spec.  T.)  17  Civ.  Pro.  (N.  Y.)  92;  Harding  v. 
Devitt,  10  Phila.  (Pa.)  95,  30  Leg.  Lit.  (Pa.) 
416;  Welch's  Appeal,  126  Pa.  St.  297. 

The  dispute  as  to  title  must  be  buna  fde  and 
not  a  mere  sham  intended  to  delay  and  em- 
barrass the  complainant.  Smith  v.  Butler,  15 
App.  Cas.  (D.  C.)  345. 

In  order  to  deprive  a  court  of  equity  of  juris- 
diction it  must  clearly  appear  that  there  is  an 
actual  dispute  about  the  complainant's  title. 
A  mere  possible  inference  from  the  plead- 
ings or  proofs  that  there  is  such  a  dispute  is 
insufficient.     Hay  v.  Estell,  18  N.  J.  Eq.  251. 

2.  Reason  of  Rule. —  Floience  v.  Hopkins,  46 
N.  Y.  182;  Clapp  v.  Bromagham,  9  Cow.  (N. 
Y.)  530  See  also  Saco  Water-Power  Co.  v. 
Goldth waite,  35  Me.  456 

3.  Title  Cannot  Be  Litigated  in  Partition.  — 
Rich  v.  Bray,  37  Fed.  Rep.  273;  Florence  v. 
Hopkins,  46  N.  Y.  182;  Van  Schuyver  v.  Mul- 
ford, 59  N.  Y.  426;  Brock  v.  Eastman,  28  Vt. 
658,  67  Am.  Dec.  733. 

4.  Title  Cannot  Be  Litigated  in  Equity  —  Eng- 
land —  Bolton  v.  Bolton,  L.  R.  7  Eq.  298,  note; 
Potter  v.  Waller,  2  De  G.  &  Sm.  410;  Giffard 
v.  Williams,  L.  R.  5  Ch.  546. 

Arkansas.  —  Byers  v.  Danley,  27  Ark.  77. 

District  of  Columbia.  —  Howard  v.  Howard, 
21  D.  C.  224. 

Indiana.  —  Godfrey  v.  Godfrey,  17  Ind.  6. 

Maine.  —  Pierce  v.  Rollins,  83  Me.  172. 

New  Jersey.  —  Rivervievv  Cemetery  Co.  v. 
Turner,  24  N.  J.  Eq.  18;  Manners  v.  Manners, 
2  N.  J.  Eq.  384,  35  Am.  Dec.  512;  Hay  v.  Es- 
tell, 18  N.  J.  Eq.  251;  Havens  v.  Seashore 
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involves  merely  the  determination  of  a  question  of  law,  such  fact  does  not 
deprive  a  court  of  equity  of  jurisdiction;  though  it  is  otherwise  when  the 
question  turns  on  disputed  facts.1  So  if  the  plaintiff's  disputed  title  is  an 
equitable  one,  or  partly  equitable  and  partly  legal,  a  court  of  equity  may 
determine  the  titles  of  the  respective  parties  and  decree  partition  in  accord- 
ance therewith.2  Likewise,  where  a  court  of  chancery  has  jurisdiction  on 
some  clear  ground  of  equity  jurisdiction,  wholly  distinct  from  the  matter  of 
partition,  it  may  dispose  of  the  whole  matter  and  for  that  purpose  may  adju- 
dicate the  question  of  title.3 

Constructive  Possession.  —  The  possession  of  one  joint  tenant  or  tenant  in  com- 
mon is  regarded  in  law  as  the  possession  of  all  the  cotenants,  and  his  posses- 
sion will  be  presumed  to  be  in  conformity  to  his  right  and  title  as  tenant  in 
common.4 

Vacant  Lands.  —  Where  the  lands  of  which  partition  is  sought  are  vacant,  the 
fact  that  the  petitioner  is  not  in  actual  possession  does  not  preclude  the  main- 
tenance of  the  proceeding  by  him,  since  he  is  deemed  to  have  constructive 
possession  by  reason  of  his  legal  title.5 

Right  of  Entry  Sufficient  to  Maintain  Partition.  —  While  in  most  jurisdictions  a  dis- 
seized cotenant  cannot  maintain  an  action  for  partition,  in  a  few  it  is  held  that 
possession  is  not  essential,  but  that  a  mere  present  right  of  entry  is  sufficient.6 
By  statute  in  some  jurisdictions  courts  of  equity  are  authorized  to  settle  all 


Land  Co.,  57  N.  J.  Eq.  142;  Hoyt  v.  Tuers,  35 
N.  J.  Eq.  360;  Slockbower  v.  Kanouse,  50  N. 
J.  Eq.  481. 

New  York.  —  Coxe  v.  Smith,  4  Johns.  Ch. 
(N.  Y.)  271. 

North  Carolina.  —  Maxwell  v.  Maxwell,  8 
Ired.  Eq.  (43  N.  Car.)  25. 

Virginia.  —  Currin  v.  Spraull,  10  Gratt.  (Va.) 

x<»5- 

Wisconsin .  —  Deery  v.  McCIintock,  31  Wis. 
195;  Hardy  v.  Mills,  35  Wis.  141. 

If  the  title,  though  of  a  leg'al  character,  be 
indisputable,  or  perhaps,  though  denied,  if  it 
appear  to  be  so  clear  and  incontestable  as  to 
admit  of  no  reasonable  doubt,  and  the  court 
can  see  that  a  trial  at  law  would  be  a  mere 
formality,  the  bill  will  be  maintained.  Hoff- 
man v.  Heard,  22  Mich.  59.  See  also  McMalh 
v.  De  Bardelaben,  75  Ala.  68;  Phillips  v. 
Johnson,  14  B.  Mon.  (Ky.)  140. 

1.  Title  Dependent  Solely  on  Issue  of  Law. — 
Morton  v.  Sledge,  29  Ala.  478;  Lucas  v.  King, 
10  N.  J.  Eq.  277;  Scott  v.  Guernsey,  60  Barb. 
(N.  Y.)  163;  Simmons  v.  Hendricks.  8  Ited. 
Eq.  (43  N.  Car.)  84;  Galbraith  v.  Bowen,  5  Pa. 
Dist.  352.  Compare  Griffin  v.  Griffin,  33  Ga. 
107.    But  see  Slade  v.  Barlow,  L.  R.  7  Eq.  296. 

2.  Disputed  Equitable  Title  —  England.  —  See 
Cartwright  v.  Pultney,  2  Atk.  380. 

Alabama.  —  McMath  v.  De  Bardelaben,  75 
Ala.  68;  Harrison  v.  Taylor,  111  Ala.  317. 

California.  —  Luco  v.  De  Toro,  91  Cal.  405. 

Florida.  —  Keil  v.  West,  21  Fla.  508. 

Indiana.  —  Foust  v.  Moorman,  2  Ind.  17. 

Kentucky. — Oveitons  v.  Woolfolk,  6  Dana 
(Ky.)  371. 

Michigan.  —  Hoffman  v.  Beard,  22  Mich.  59. 

Missouri.  —  Rozier  v.  Griffith,  31  Mo.  171; 
Dameron  v.  Jameson,  71  Mo.  97. 

New  Jersey.  —  Obert  v.  Obert,  10  N.  J.  Eq. 
98;  Slockbower  v.  Kanouse,  50  N.  J.  Eq.  481; 
Lucas  v.  King,  10  N.  J.  Eq.  277.  See  also 
Read  v.  Huff.  40  N.  J.  Eq.  229. 

New  York,  —  Coxe  v.  Smith,  4  Johns.  Ch. 


(N.  Y.)  271;  Hosford  v.  Merwin,  5  Barb.  (N. 
Y.)  51. 

Pennsylvania.  —  Church's  Appeal,  (Pa.  1886) 
7  Atl.  Rep.  751;  Hayes'  Appeal,  123  Pa.  St. 
no. 

Tennessee.  —  See  Carter  v.  Taylor,  3  Head 
(Tenn.)  30. 

3.  When  Incidental  to  Exerciso  of  Chancery 
Jurisdiction. —  Hankins  v.  Layne,  48  Ark.  544; 
Moore  v.  Gordon,  44  Ark.  334;  Nash  v.  Simp- 
son, 78  Me.  143;  Simmons  v.  Hendricks,  8 
Ired.  Eq.  (43  N.  Car.)  84;  Carter  v.  Taylor,  3 
Head  (Tenn.)  30;  Le  verton  v.  Waters,  7  Cold  w.  ' 
(Tenn.)  20. 

4.  See  the  title  Joint  Tenants  and  Tenants 
in  Common,  vol.  17,  p.  646. 

Actual  Ouster  Inferred  from  Long-continued  Ex- 
clusive Possession. —  Rickard  v.  Rickard,  13 
Pick.  (Mass.)  251;  Thomas  v.  Garvan,  4  Dev. 
L.  (15  N.  Car.)  223,  25  Am.  Dec.  708;  Law  v. 
Patterson,  1  VV.  &  S.  (Pa.)  184;  Pillow  v.  South- 
west Virginia  Imp.  Co.,  92  Va.  144,  53  Am.  St. 
Rep.  804.  Compare  Squires  v.  Clark,  17 
Kan.  84. 

5.  London  v.  Overby,  40  Ark.  155;  Hoffman 
v.  Beard.  22  Mich.  59;  Lambert  v.  Blumen- 
thal,  26  Mo.  471;  Beebee  v.  Grilling,  14  N.  Y. 
238. 

6.  Present  Right  of  Entry  Held  Sufficient.  — 
Howey  v.  Goings,  13  111.  95,  54  Am.  Dec.  427; 
Overton  v.  Woolfolk,  6  Dana  (Ky.)  371; 
Marshall  v.  Crehore,  13  Met.  (Mass.)  462; 
Wells  v.  Prince,  9  Mass.  508  [overruling  Bon- 
ner v.  Kennebec  Purchase,  7  Mass.  475]; 
Baylies  v.  Bussey,  5  Me.  153;  Call  v.  Barker, 
12  Me.  320;  Tabler  v.  Wiseman,  2  Ohio  St. 
207;  Le  Cain  v.  Hosierman,  2  Nova  Scotia 
Dec.  413.  See  also  Wood  v.  Le  Baron,  8  Cush. 
(Mass.)  471;  Barnard  v.  Pope,  14  Mass.  434. 
Compare  Hawley  V.  Soper,  18  Vt.  320. 

Adverse  Possession  for  Prescriptive  Period  Bars 
Disseized  Cotenants'  Right  —  Maine.  —  Richard- 
son v.  Watts,  94  Me.  476;  Saco  Water-Power 
Co.  v.  Goldthwaite,  35  Me.  456;  Brackett  v. 
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questions  of  title  which  may  arise  in  partition  suits.  In  some  of  these  juris- 
dictions it  is  held  that  partition  cannot  be  made  a  substitute  for  ejectment, 
and  if  the  defendant  dors  not  claim  under  one  who  was  a  coparcener,  joint 
tenant,  or  tenant  in  common  with  the  complainant,  the  action  cannot  be 
maintained  ;  that  if  the  land  is  in  the  possession  of  one  who  is  a  stranger  to 
the  title  under  w  hich  the  plaintiff  claims,  the  plaintiff  cannot  maintain  par- 
tition until  he  has  recovered  possession;  1  but  if  he  does  so  claim,  the  fact 
that  the  complainant  has  been  disseized  does  not  bar  his  maintenance  of  the 
suit.-  In  other  jurisdictions  where  the  code  system  prevails  it  is  held  that 
Mnce  legal  and  equitable  issues  may  be  determined  in  a  single  action,  one  out 
of  possession  but  entitled  thereto  may  bring  a  single  action  to  establish  his 
right  and  for  partition.3 


Persons  Unknown,  53  Me.  238,  87  Am.  Dec. 

543- 

1.  Strangers  to  Plaintiff's  Title.  —  Bullock  v. 
Knox,  96  Ala.  195.  See  also  Beebe  v.  Louis- 
ville, etc.,  R.  Co.,  39  Fed.  Rep.  481;  Nugent 
v.  Powell,  63  Miss.  99;  Damron  v.  Campion, 
(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  234; 
Haskell  v.  Queen,  (Supm.  Ct.  Gen.  T.)  21  N. 
Y.  Supp.  357;  Satterlee  v.  Kobbe,  39  N.  Y. 
App.  Div.  420,  66  N.  Y.  App.  Div.  306,  criticis- 
ing Best  v.  Zeh,  82  Hun  (N.  Y.)  232.  See  also 
Davis  v.  Settle,  43  W.  Va.  17. 

Under  the  Illinois  Statute  the  jurisdiction  of 
the  court  to  try  disputed  titles  is  not  limited 
to  the  line  or  chain  of  title  under  which  a  part 
or  even  all  of  the  tenants  in  common  claim. 
Gage  v.  Reid,  104  111.  509;  Gage  v.  Bissell,  119 
111.  298.  See  also  Gage  v.  Lightburn,  93  111. 
248;  Breit  v.  Yeaton,  101  111.  243;  Trainor  v. 
Greenough,  145  III.  543. 

2.  Disseized  Cotenant  —  United  States.  —  Beebe 
v.  Louisville,  etc.,  R.  Co.,  39  Fed.  Rep.  481. 

Alabama.  —  Brown  v.  Hunter,  121  Ala.  210; 
Stevenson  v.  Anderson,  87  Ala.  228;  Ormond 
v.  Martin,  37  Ala.  598. 

Florida.  —  Street  v.  Benner,  20  Fla.  700, 
criticising  Mattair  o.  Payne,  13  Fla.  682.  Com- 
pare Keil  v.  West,  21  Fla.  508,  and  Rivas  v. 
Summers,  33  Fla  539. 

Mississippi. — Claughton  v.  Claughton,  70 
Miss.  384. 

New  York.  —  Weston  v.  Stoddard,  137  N. 
Y.  119,  33  Am.  St.  Rep.  697;  Biglow  v.  Biglow, 
39  N.  Y.  App.  Div.  103;  Bender  v.  Van  Allen, 
(Supm.  Ct.  Spec.  T.)  28  Misc.  (N.  Y.)  304, 
affirmed  43  N.  Y.  App.  Div.  620;  Holder  v. 
Holder,  40  N.  Y.  App.  Div.  255.  See  also 
Bender  v.  Terwilliger,  48  N.  Y.  App.  Div.  371, 
affirmed  166  N.  Y.  590.  But  see  Hulse  v.  Hulse, 
(Supm.  Ct.  Spec.  T.)  17  Civ.  Pro.  (N.  Y.)  92; 
Greene  -v.  Greene,  (Supm.  Ct.  Spec.  T.)  23  N. 
Y.  St.  Rep.  869. 

Virginia.  —  Pillow  v.  Southwest  Virginia 
Imp.  Co.,  92  Va.  144,  53  Am.  St.  Rep.  804; 
Davis  v.  Tebbs,  81  Va.  Coo;  Currin  v.  Spraull, 
10  Gratt.  (Va.)  145.  See  also  Fry  v.  Payne,  82 
Va.  759. 

West  Virginia.  —  Moore  v.  Harper,  27  W. 
Va.  362;  Cecil  v.  Clark,  44  W.  Va.  659.  See 
also  Hudson  v.  Putney  14  W.  Va.  561. 

Alabama  Decisions.  —  Prior  to  the  enactment 
of  the  provisions  of  Code  Ala.  (1876).  §  3893, 
if  the  dispute  in  regard  to  the  plaintiff's  title 
involved  only  a  question  of  law,  (he  Court  of 
Chancery  decided  such  question  in  the  par- 
tition suit  and  partitioned  the  land  accord- 


ingly. Deloney  v.  Walker,  9  Port.  (Ala.)  497; 
Morton  v.  Sledge,  29  Ala.  478. 

If,  however,  the  question  of  title  depended 
on  a  disputed  question  of  fact,  the  court  sus- 
pended the  proceedings  in  chancery  pending 
the  determination  of  the  question  of  fact  in  an 
action  of  ejectment,  and  required  the  defend- 
ant to  admit  an  ouster  of  the  plaintiff  in  order 
to  permit  him  to  maintain  the  action  of  eject- 
ment.   Horton  -o.  Sledge,  29  Ala.  478. 

Subsequently  to  the  enactment  of  the  above 
statute  the  question  of  disputed  title  could  be 
settled  in  the  suit  for  partition.  Gore  v. 
Dickinson,  98  Ala.  363,  39  Am.  St.  Rep.  67; 
McMath  v.  De  Bardelaben,  75  Ala.  68;  Or- 
mond v.  Martin,  37  Ala.  598.  But  see  Harri- 
son v.  Taylor,  in  Ala.  317. 

Though  in  a  suit  to  sell  lands  for  partition 
the  fact  that  the  respondent  was  in  adverse 
possession,  claiming  title,  precluded  the  juris- 
diction of  chancery.  Kilgore  v.  Kilgore,  103 
Ala.  614;  Sellars  v.  Friedman,  100  Ala.  499, 
overruling  McQueen  v.  Turner,  91  Ala.  273; 
Davis  v.  Bingham,  in  Ala.  292. 

The  Act  of  Nov.  27.  1896  (Civ.  Code  1896, 
§  3187),  authorized  partition  or  sale  for  par- 
tition "  whether  the  defendant  denies  the  title 
of  the  complainant  or  sets  up  adverse  posses- 
sion or  not."  Brown  v.  Hunter,  121  Ala. 
210. 

The  statute  (Code  1886,  §  3251;  Civ.  Code 
1896,  §  3176)  providing  that  no  division  or 
partition  can  be  made  "  when  an  adverse  claim 
or  title  is  asserted  by  any  one  or  brought  to 
the  knowledge  of  the  commissioners  or  of  the 
judge  of  probate,"  does  not  apply  to  proceed- 
ings for  the  sale  and  partition  of  the  proceeds 
of  sale.  Hillens  v.  Brinsfield,  108  Ala.  605; 
Sherer  v.  Garrison,  in  Ala.  228. 

3.  Possession  Held  Not  Necessary  under  Code 
System  —  United  Slates.  —  See  Cuyler  v.  Ferrill, 
1  Abb.  (U.  S.)  182.  Compare  Parker  v.  Kane, 
22  How.  (U.  S.)  1. 

California.  —  De  Uprey  v.  De  Uprey,  27  Cal. 
330;  Morenhout  v.  Higuera,  32  Cal.  290;  Bollo 
v.  Navarro,  33  Cal.  459;  Gates  v.  Salmon,  35 
Cal.  576,  95  Am.  Dec.  139;  Martin  v.  Walker, 
58  Cal.  590. 

Indiana.  —  Godfrey  v.  Godfrey,  17  Ind.  6; 
Millikan  v.  Patterson,  91  Ind.  515.  See  also 
McMahan  v.  Newcomer,  82  Ind.  565;  Thorp  v. 
Hanes,  107  Ind.  324;  Davis  v.  Lennen,  125  Ind. 
185. 

Kansas.  —  Scarborough  v.  Smith,  18  Kan. 
399.  See  also  Ott  v.  Sprague,  27  Kan.  620; 
Scantlin  v.  Allison,  32  Kan.  376. 
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Federal  Equity  Courts  Not  Bound  by  State  Practice.  —  Federal  courts  of  equity  sit- 
ting in  states  where  the  code  system  prevails  do  not  follow  the  procedure  in 
the  state  courts,  and  hence  will  not  entertain  a  bill  for  partition  where  it 
appears  that  the  complainant  has  been  disseized  and  that  his  right  of  posses- 
sion is  disputed. 1 

e.  Necessity  of  Right  to  Immediate  Possession  —  (i)  Doctrine  at 
Common  Laiv.  —  It  was  the  doctrine  of  the  common  law  and  under  the  statute 
of  Henry  VIII.  that  the  applicant  for  partition  must  be  entitled  to  the  present 
possession  of  his  share  in  severalty.2 

(2)  Application  of  Doctrine  under  Particular  Titles — (a)  Mortgagors.  —  In 
jurisdictions  where  a  mortgage  is  regarded  merely  as  a  lien  and  the  mortgagor 
retains  the  title  and  right  to  possession,  the  mortgagor  of  an  undivided  interest 
in  land  can,  until  foreclosure  and  the  loss  thereby  of  his  right  to  possession, 
maintain  an  action  for  partition.3  If  the  mortgagee  is  made  a  party  to  the 
proceeding  he  is  bound  thereby,  and  his  lien  will  attach  to  the  share  set  off  to 
the  mortgagor  in  severalty.4  But  the  mortgagor  cannot  maintain  the  action 
after  entry  for  condition  broken  or  other  proceeding  which  divests  the  mort- 
gagor's right  to  present  possession,5  nor  where  the  mortgage  by  its  terms 
gives  to  the  mortgagee  the  right  to  present  possession.6  In  jurisdictions 
where  a  mortgage  is  regarded  as  vesting  the  legal  title  and  right  to  possession 
in  the  mortgagee,  the  mortgagor  of  an  undivided  interest  who  has  retained 
possession  may  maintain  partition  as  against  his  cotenant,  but  not  if  the 
cotenant  be  also  the  mortgagee.7 

(b)  Mortgagees.  —  In  jurisdictions  where  the  mortgagor  retains  title  and  the 
right  to  possession,  the  mortgagee  of  an  undivided  interest  in  land  cannot 
maintain  partition  proceedings  before  he  has  acquired  the  right  to  possession 
by  foreclosure  or  entry  for  condition  broken.8  Nor  can  partition  be  com- 
pelled by  one  who  holds  an  absolute  conveyance  of  an  undivided  interest  in 

513;  Price  v.  Crone,  44  Miss.  571.  See  also 
Longley  v.  Longley,  92  Me.  395;  Kline  v.  Mc- 
Guckin,  24  N.  J.  Eq.  412.  And  see  the  title 
Mortgages,  vol.  20,  pp.  977,  1006. 

4.  Milligan  v.  Poole,  35  Ind.  64;  Price  v. 
Crone,  44  Miss.  571;  Green  v.  Arnold,  11  R.  I. 
364,  23  Am.  Rep.  466.  See  also  infra,  this 
title,  Effect  of  Partition — Judgments  and  De- 
crees Refusing  Partition. 

5.  After  Entry  for  Condition  Broken.  —  Call  v. 
Barker,  12  Me.  320;  O'Brien  v.  Bailey,  163 
Mass.  325. 

6.  Yglesias  v.  Dewey,  60  N.  J.  Eq.  62. 

7.  Bradley  v.  Fuller,  23  Pick.  (Mass.)  1. 
See  also  Blodgett  v.  Hildrcth,  8  Allen  (Mass.) 
186.     Compare  Waite  v.  Bingley,  21  Ch.  D.  674. 

In  Massachusetts ,,  where  a  mortgage  vests 
the  legal  title  and  tight  to  possession  in  the 
mortgagee,  the  owner  of  land  who  mortgages 
an  undivided  half  thereof  does  not,  prior  to 
foreclosure,  become  a  tenant  in  common  wiih 
the  mortgagee,  so  as  to  authorize  the  mainte- 
nance of  partition  by  one  who  has  levied  upon 
and  purchased  the  mortgagor's  interest  in  the 
land  subject  to  the  mortgage.  Norcross  v. 
Norcross,  105  Mass.  265. 

8.  Right  of  Mortgagee.  —  Sis  v.  Boarman.  11 
App.  Cas.  (D.  C.)  116;  Mitchell  v.  Farrish,  69 
Md.  235;  Laplante  v.  Seamen,  8  Ont.  App.  557. 
Compare  Munroe  7>.  Wal bridge,  2  Aik.  (Vl .)  4 10. 

The  fact  that  the  owner  of  an  undivided 
moiety  is  also  a  mortgagee  of  his  cotenant's 
moiety  does  not  deprive  him  of  his  right  to 
partition,  no  foreclosure  or  entry  under  the 
mortgage  having  been  made.  Green  v.  Arnold, 
u  R,  I.  364,  23  Am.  Rep.  466. 
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Minnesota.  —  Bonham  v.  Weymouth,  39 
Minn.  92. 

Nebraska.  — Phillips  v.  Dorris,  56  Neb.  293. 
But  see  Seymour  v.  Ricketts,  21  Neb.  240. 
Compare  Carson  v.  Broady,  56  Neb.  648,  71 
Am.  St.  Rep.  691. 

North  Carolina.  —  Huneycutt  v.  Brooks,  116 
N.  Car.  788;  Alexander  v.  Gibbon,  118  N. 
Car.  796,  54  Am.  St.  Rep.  757;  Harris  v. 
Wright,  118  N.  Car.  422.  See  also  Shannon  v. 
Lamb,  126  N.  Car.  38;  McBryde  v.  Patterson, 
73  N.  Car.  478. 

Ohio.  —  Perry  v.  Richardson,  27  Ohio  St.  no. 

South  Carolina.  —  McGee  v.  Hall,  23  S.  Car. 
388;  Reams  v.  Spann,  28  S.  Car.  530;  Carri- 
gan  v.  Evans,  31  S.  Car.  262 ;  Tyler  v.  Williams, 
53  S.  Car.  367.  See  also  Brock  v.  Nelson,  29 
S.  Car.  49;  Owens  v.  Owens,  25  S.  Car.  155. 

Washington.  — Chapman  v.  Allen,  n  Wash. 
627;  Hill  v.  Young,  7  Wash.  33. 

But  see  Deery  v.  McClintock,  31  Wis.  195. 
Compare  Morgan  v.  Mueller,  107  Wis.  241. 

1.  Federal  Equity  Courts.  —  Sanders  v.  Dever- 
eux,  19  U.  S.  App.  630;  Frey  v.  Willoughby, 
63  Fed.  Rep.  865;  Brown  v.  Cranberry  Iron, 
etc.,  Co.;  40  Fed.  Rep.  849.  Compare  Beebe  v. 
Louisville,  etc.,  R.  Co..  39  Fed.  Rep.  481. 

2  Right  to  Present  Possession.  —  Hunnewell 
v.  Taylor,  6  Cush.  (Mass.)  472;  Couter  v. 
Herschel,  24  Nev.  152;  Stevens  v.  Enders,  13 
N.  J.  L.  271;  Tabler  v.  Wiseman,  2  Ohio  St. 
207. 

3.  Mortgagor    May   Maintain    Partition.  — 

Cravens  v.  Kilts,  64  Ind.  581;  Jewett  v.  Per- 
sons Unknown,  61  Me.  408;  Upham  v.  Brad- 
ley, 17  Me,  423;  Taylor  v.  Blake,  109  Mass. 
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land  as  security  for  the  payment  of  a  debt,'  though  it  seems  that  such  person 
ma)  maintain  the  proceeding  with  the  concurrence  of  the  debtor.2  In  Mas- 
its  where  a  right  of  entry  is  sufficient  to  maintain  partition,3  and 
a  mortgage  vests  the  legal  title  and  right  to  possession  in  the  mortgagee,  a 
mortgagee  of  an  undivided  interest  may  maintain  an  action  for  partition 
though  the  mortgage  debt  be  not  due  and  the  mortgaged  premises  be  in  the 
possession  of  the  mortgagor.4 

(o)  Execution  Purchasers.  —  An  execution  purchaser  of  a  debtor's  undivided 
interest  in  land  cannot  maintain  an  action  for  partition  until  the  expiration  of 
the  period  allowed  by  law  for  redemption,  though  during  such  time  the  pur- 
chaser is  entitled  to  possession.5 

(d)  Remaindermen  and  Reversioners.  —  While  there  is  an  Outstanding  particular 
estate  in  the  whole  of  the  premises  of  which  partition  is  sought,  reversioners  or 
remaindermen  having  an  undivided  interest  in  the  land  subject  to  the  particu- 
lar estate  cannot,  in  the  absence  of  statutory  authority  therefor,  have  partition 
either  at  law  or  in  equity.0  In  some  jurisdictions,  however,  the  statutes 
authorize  the  maintenance  of  partition  proceedings  by  a  remainderman  or 
reversioner  though  the  preceding  particular  estate  be  not  terminated.7 


1.  Absolute  Conveyance  as  Security.  —  Marx  v. 
L:i  Rocque,  27  Oregon  45. 

2.  Welch  v.  Agar,  84  Ga.  583,  20  Am.  St. 
Rep.  380. 

3.  See  supra,  this  section,  Necessity  of  Clear 
Title  and  Actual  or  Constructive  Possession. 

4   Mortgagee  Not  in  Possession  May  Maintain. 

—  Rich  v.  Lord,  18  Pick.  (Mass.)  322.  See  also 
Colton  v.  Smith,  11  Pick.  (Mass.)  311,  22  Am. 
Dec.  375.  Compare  Ewer  v.  Hobbs,  5  Met. 
(Mass.)  1;  Norcross  v.  Norcross,  105  Mass.  265. 

5.  Execution  Purchaser.  —  Phelps  v.  Palmer, 
15  Gray  (Mass.)  499,  77  Am.  Dec.  378;  Newton 
Bank  v.  Hull,  10  Allen  (Mass.)  144.  See  also 
the  title  Judicial  Sales,  vol.  17,  p.  1014. 

6.  Remaindermen  and  Reversioners  England. 

—  Evans  v.  Bagshaw,  L.  K.  5  Ch.  340,  affirm- 
ihg  L.  R.  8  Eq.  469. 

Canada.  —  Murcar  v.  Bolton,  5  Ont.  164. 

Alabama.  —  Wilkinson  v.  Stuart,  74  Ala. 
198;  West  v.  West,  90  Ala.  458. 

Connecticut.  —  Culver  v.  Culver,  2  Root 
(Conn.)  278. 

District  of  Columbia.  —  Barrett  r.  Byrne,  21 
D.  C.  274;  Moore  v.  Shannon,  6  Mackey  (D. 

C)  157. 

Indiana.  —  Nicholson  v.  Caress,  59  Ind.  39; 
Schori  w  Stephens,  62  Ind.  441;  Coon  v.  Bean, 
69  Ind.  474;  Stout  v.  Dunning,  72  Ind.  343. 

Kentucky.  —  See  also  Hopkins  v.  Crouch,  86 
Ky.  2S1. 

Massachusetts.  —  Johnson  v.  Johnson,  7  Allen 
(Mass.)  196,  83  Am.  Dec.  676.  See  also  Pack- 
ard v.  Packard,  16  Pick.  (Mass.)  191. 

Mississippi.  —  Belew  v.  Jones.  56  Miss.  342; 
Hardy  v.  Gregg,  (Miss.  1887),  2  So.  Rep.  358. 

New  Hampshire.  —  Brown  v.  Brown,  8  N. 
H.  93- 

New  Jersey.  —  Stevens  v.  Enders,  13  N.  J.  L. 
271. 

New  York.  —  Sullivan  v.  Sullivan,  66  N.  Y.  37 
{criticising  Blakeley  v.  Calder,  15  N.  Y.  617J; 
Hughes  v.  H  ughes,  30  H  un  (N.  Y.)  349,  affirm- 
ing 63  How.  Pr.  (N.  Y.)  408;  Strikers.  Mott. 
2  Paige  (N.  Y.)  387. 

North  Carolina.  —  Wood  z>  Sugg,  91  N.  Car. 
93,  49  Am.  Rep.  639;  Hassell  v.  Mizell,  6  Ired. 
Eq.  (41  N.  Car.)  392;  Osborne  v.  Mull,  91  N. 


Car.  203.  See  also  Parks  v.  Siler,  76  N.  Car. 
191.    But  see  the  next  noie  in/ra. 

Ohio.  —  Tabler  v.  Wiseman,  2  Ohio  St.  207, 
distinguishing  Morgan  v.  Staley,  11  Ohio  389. 

Oregon.  — Savage  v.  Savage,  19  Oregon  112, 
20  Am.  St.  Rep.  795. 

Pennsylvania.  —  Wolf's  Estate,  22  Pa.  Co. 
Ct.  340;  Lee's  Estate,  13  Phila.  (Pa.)  291,  36 
Leg.  I nt.  (Pa.)  460. 

Tennessee.  —  Normcnt  v.  Wilson,  5  Humph. 
(Tenn.)  310;  Robertson  v.  Robertson,  2  Swan 
(Tenn.)  197.     But  see  ihe  next  note  injra. 

Vermont.  —  Nichols  v.  Nichols,  28  Vt.  228, 
67  Am.  Dec.  699;  Baldwin  v.  Aldrich,  34  Vt. 
526,  80  Am.  Dec.  695. 

Virginia.  —  Seibel  v.  Rapp,  85  Va.  28. 

West  Virginia.  —  Merritt  v.  Hughes,  36  W. 
Va.  356. 

Wisconsin.  —  Morse  v.  S'ockman,  65  Wis  36. 

Owner  of  Moiety  in  Fee  and  Life  Estate  in  Resi- 
due.—  In  jurisdictions  where  the  statutes  do 
not  authorize  the  maintenance  of  partition  by 
persons  not  having  a  present  right  to  the  pos- 
session of  their  shares  in  severalty,  a  person 
who  owns  an  undivided  moiety  in  fee  and  a 
life  estate  in  the  residue  cannot  maintain  par- 
tition against  the  remainderman,  since  there 
is  no  cotenancy  in  possession,  the  only  joint 
or  common  interest  being  that  existing  be- 
tween them  as  remaindermen  or  revetsioners. 
Pabst  Brewing  Co.  v.  Melms,  105  Wis.  441, 
76  Am.  St.  Rep.  921. 

Waiver  by  Life  Tenant  of  Right  to  Fossession. 
—  Bice  v.  Nixon,  34  W.  Va.  107.  See  also 
Helmig  v.  Meyer,  10  Ohio  Dec.  308. 

7.  Statutory  Authorization  of  Partition  by 
Remaindermen  and  Reversioners.  —  Scoville  v. 
Hilliard,  48  111.  453,  Drake  v.  Merkle,  153  III. 
318;  Hanson  v.  Ingwaldson,  77  Minn.  533,  77 
Am.  St.  Rep.  692;  Cook  v.  Webb,  19  Minn. 
173;  Smalley  v.  Isaacson,  40  Minn.  450;  Hayes 
v.  McReynoIds,  144  Mo.  348;  Atkinson  v. 
Brady,  114  Mo.  202,  35  Am.  St.  Rep.  744; 
Preston  v.  Brant,  96  Mo.  552;  Gillespie  v.  Alli- 
son, 117  N.  Car.  512;  Bierce  v.  James,  87 
Tenn.  538.  See  also  Gulick  v.  Huntley,  144 
Mo.  241. 

The  Tennessee  Statute  authorizing  partition 
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Reversioner  of  Leased  Premises.  —  Where  lands  leased  for  a  term  of  years  and  in 
the  actual  possession  of  the  lessee  are  owned  by  several  tenants  in  common, 
both  of  the  rents  and  of  the  reversion,  an  action  for  partition  can  be  sustained 
by  one  of  such  owners  and  tenants  in  common.1  The  partition,  of  course, 
must  be  subject  to  the  rights  of  the  lessee,  and  in  case  of  a  sale  the  lessee 
becomes  a  tenant  of  the  purchaser.2  Likewise  one  who  has  leased  his  undi- 
vided interest  to  one  of  his  cotenants  may  maintain  partition.3 

Owner  of  Precedent  Estate.  — ■  In  those  jurisdictions  where  the  statutes  permit 
partition  between  reversioners  and  remaindermen,  the  owner  of  an  undivided 
interest  in  remainder  who  also  owns  the  whole  of  the  precedent  estate  may 
maintain  the  action  against  his  co-remaindermen.4  So,  too,  the  owner  of  an 
undivided  interest  in  fee  may  maintain  partition  against  the  life  tenant  and 
remaindermen  owning  the  residue.5 

Right  of  Entry  for  Condition  Broken.  —  Somewhat  analogous  to  the  estate  of  a 
remainderman  or  reversioner  is  that  of  one  who  has  a  right  of  entry  as  to  an 
undivided  interest  in  land,  for  breach  of  a  condition  subsequent.  His  title, 
however,  is  more  slender  than  that  of  a  reversioner  or  remainderman,  since 
he  may  waive  the  forfeiture.  He  cannot  maintain  partition  until  he  has 
established,  by  an  action  at  law,  the  breach  of  the  condition  and  his  right  to 
possession.6 

(e)  Tenants  for  Life  or  Years.  —  Since  the  statutes  of  Henry  VIII.  persons  hav- 
ing a  limited  estate  in  an  undivided  interest  in  land  and  entitled  to  the  present 
possession  thereof  can  maintain  an  action  to  enforce  the  assignment  to  them 
of  such  share  in  severalty.  Hence  a  life  tenant  or  lessee  of  an  undivided 
interest  in  land  can  maintain  such  action  against  his  cotenants  for  life  or 
years.7    In  such  case  the  partition  is  temporary  only  and  does  not  affect  the 


of  remainders  has  been  held  to  include  only 
vested  remainders,  and  not  defeasible  estates, 
contingent  remainders,  or  mere  expectancies 
under  executory  devises;  nor  does  it  include 
interests  which  are  not  by  any  means  ascer- 
tainable. Muldoon  v.  Trewhitt,  (Tenn.  Ch. 
1896)  38  S.  W.  Rep.  109;  Smith  v.  Smith, 
(Tenn.  Ch.  1900)  57  S.  W.  Rep.  198. 

Where  the  Remainder  Is  Vested  in  a  Class  the 
membership  whereof  cannot  be  determined 
until  the  death  of  the  lile  tenant,  the  persons 
constituting  such  class  in  esse  at  any  time  prior 
to  the  death  of  the  life  tenant  cannot  main- 
tain partition  until  after  the  death  of  the  life 
tenant.    Seymour  v.  Bowles,  172  111.  521. 

1.  Reversioner  After  Leasehold.  —  Willard  v. 
Willard,  145  U.  S.  116;  Cook  v.  Webb,  19 
Minn.  173;  Oliver  v.  Lansing,  50  Neb.  828; 
Woodworth  v.  Campbell,  5  Paige  (N.  Y.)  518. 
See  also  Wilkinson  v.  Joberns,  L,  R.  16  Eq.  14; 
Thruston  v.  Minke,  32  Md.  57L 

But  one  holding  an  undivided  interest  in  the 
reversion  of  leased  premises,  who  also  has  an 
undivided  interest  in  the  leasehold  estate,  can- 
not maintain  an  action  for  partition  against 
his  cotenants  in  the  leasehold  estate  and  his 
cotenants  in  the  reversion,  where  some  of  the 
cotenants  in  reversion  have  no  interest  in  the 
leasehold  estate.  Simmons  v.  MacAdaras,  6 
Mo.  App.  297. 

Lands  under  Perpetual  Lease.  —  Haeussler  v. 
Missouri  Iron  Co.,  no  Mo.  188,  33  Am.  St. 
Rep.  431. 

Express  Statutory  Authorization  in  Massachu- 
setts.—Pub.  Stat.  Mass.  (1885),  c.  178,^68. 
See  also  Watson  v.  Watson,  150  Mass.  84; 
O'Brien  v.  Bailey,  163  Mass.  325.  For  a  case 
before  this  enactment  see  Hunncwell  v,  Tay- 
lor, 6  Cush.  (Mass.)  472, 
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2.  Oliver  v.  Lansing,  50  Neb.  828. 

3.  Hunt  v.  Hazelton,  5  N.  H.  216,  20  Am. 
Dec.  575. 

4.  Ownership  of  Precedent  Estate.  —  Lynch  v. 
Leurs,  30  Ind  41 1 ;  Reinders  v.  Koppelmann,  68 
Mo.  482,  30  Am.  Rep.  802;  Atkinson  v.  Brady, 
114  Mo.  200,  35  Am.  St.  Rep.  744;  Smith  v. 
Gaines,  38  N.  J.  Eq.  65;  Morgan  v.  Staley,  11 
Ohio  389;  Tieman  v.  Baker,  63  Tex.  641; 
Otley  v.  McAlpine,  2  Gratt.  (Va.)  340.  See 
also  Sikemeier  v.  Galvin,  124  Mo.  367.  But 
see  Johnson  v.  Johnson,  7  Allen  (Mass.)  196, 
83  Am.  Dec.  676. 

5.  Tower  v.  Tower,  141  Ind.  223;  Allen  v. 
Libbey,  140  Mass.  82;  Biddle  v.  Biddle,  117 
Mich.  28;  Roarty  v.  Smith,  53  N.  J.  Eq.  253; 
Freeman  v.  Freeman,  9  Ileisk.  (Tenn.)  301. 

6.  Right  of  Entry  for  Condition  Broken.  — 
Beecher  v.  Bcecher,  43  Conn.  556;  Whitten  v. 
Whitten,  36   N.  II.  326;   Lansing  v.  Pine, 

4  Paige  (N.  Y.)  639;  O'Doughcrty  v.  Aldrich, 

5  Den.  (N.  Y.)  385. 

7.  Tenants  for  Life  or  Years.  —  Gaskell  v. 
Gaskell,  6  Sim.  643;  Batine  v.  Nash,  1  Ves.  & 
B.  555;  Heaton  v.  Dearden,  16  Beav.  147; 
Lalor  v.  Lalor,  9  Ont.  Pr.  455;  Gayle  v.  John- 
son, 80  Ala.  388;  McQueen  v.  Turner,  91  Ala. 
273;  Hawkins  v.  McDougal,  125  Ind.  597; 
Shaw  v.  Beers,  84  Ind.  528;  Cowden  v.  Cairns, 
28  Mo.  471 ;  O'Toole  v.  O'Toole,  39  N.  Y.  App. 
Div.  302;  Brevoort  v  Brevoort,  70  N.  Y.  136; 
Tilton  v.  Vail.  42  Hun  (N.  Y.)  638;  Duke  v. 
Hague,  107  Pa.  St.  57;  H imdspai k's  Estate, 
S  Pa.  Dist.  183;  Holmes  v.  Fulton,  193  Pa.  St. 
270.  See  also  Agar  y.  Fairfax,  17  Ves.  Jr.  533; 
Russell  v.  Russell,  48  Ind.  456. 

Personal  Proporty.  —  A  joint  life  estate  in  per- 
sonal propp rtv  mnv  be  partitioned.  Eisner  V, 
Curicl,  (Supm,  Ct,  Spec,  T.)  20  Misc.  (N.Y.)  245, 
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reversioners  or  remaindermen,  who  are  entitled  to  partition  when  their  estate 
falls  into  possession  by  reason  of  the  termination  of  the  particular  estate.1 
The  tenant  for  life  or  yens  of  an  undivided  moiety  may  maintain  the  action 
against  the  owner  in  fee  of  the  residue,2  and  in  some  jurisdictions  partition  is 
binding  on  1  lie  remaindermen  of  the  undivided  moiety  owned  by  the  life  tenant 
whether  they  be  in  esse  or  not.3 

if'  Copartners.  —  One  of  the  members  of  a  firm  owning  lands  is  not  entitled 
to  part  it  ion  thereof  until  the  debts  of  the  copartnership  have  been  paid  and 
the  accounts  between  the  partners  settled;'*  but  after  that  has  been  accom- 
plished either  of  the  copartners  is  entitled  to  have  the  lands  divided  in 

ie.s  Such  right  to  partition  exists,  however,  only  when  it  is  not  incon- 
sistent with  the  partnership  agreement  6  and  when  it  would  not  defeat  the 
purposes  of  the  partnership.7 

(g)  Heirs  and  Devisees.  —  Ordinarily  heirs  or  devisees  to  whom  a  deceased 
person's  lands  have  descended  or  been  devised  in  undivided  shares  cannot 
maintain  an  action  for  the  partition  thereof  until  the  expiration  of  the  time 
allowed  by  law  for  the  settlement  of  the  decedent's  estate.8  In  some  juris- 
dictions it  is  held  that  while  such  an  action  may  be  begun  before  the  expira- 
tion of  the  time  limited  for  the  administration  of  the  estate,  the  court  should 
not  decree  partition  until  the  expiration  of  such  time,9  and  on  the  application 
of  the  administrator  or  executor  the  court  will  stay  proceedings  pending  an 
application  for  a  license  to  sell  the  decedent's  lands  for  the  purpose  of  raising 
funds  with  which  to  pay  claims  against  the  estate.10  If,  however,  it  appears 
that  it  is  improbable  that  there  are  claims  against  the  estate,  and  none  are 
believed  to  exist,  or  if  there  is  sufficient  other  property  to  pay  all  claims, 
the  court  may  permit  partition  prior  to  such  time. 11 

statutory  Authorization.  —  In  Nezv  York  one  who  but  for  a  devise  would  be 
entitled  to  an  undivided  interest  in  land  as  an  heir  of  a  deceased  person  may 


1.  Sullivan  v.  Sullivan,  66  N.  Y.  37. 
Length  of  Lessee's  Term  Immaterial.  —  Mussey 

v.  Sanborn,  15  Mass.  155. 

2.  Hobson  v.  Sherwood,  4  Beav.  184;  Swain 
v.  Hardin,  64  Ind.  85;  Black  v.  Washington, 
65  Miss.  60;  Ackley  v.  Dygert,  33  Barb.  (N. 
Y.)  176;  Palethorp  v.  Palethorp,  194  Pa.  St. 
408;  Duke  v.  Hague,  107  Pa.  St.  57. 

3.  Gaskell  v.  Gaskell,  6  Sim.  643;  Carneal 
v.  Lynch,  91  Va.  114,  50  Am.  St.  Rep.  819; 
Freeman  v.  Freeman,  9  Heisk.  (Tenn.)  301. 
See  also  infra,  this  title,  Effect  of  Partition  — 
Judgments  and  Decrees  Refusing  Partition. 

4.  Copartners.  —  Roberts  v.  McCarty,  9  Ind. 
18;  Pennybacker  v.  Leary,  65  Iowa  220;  Mac- 
Farlane  v.  MacFarlane,  82  Hun  (N.  Y.)  238; 
Danvers  v.  Dorrity,  (Supm.  Ct.  Spec.  T.)  14 
Abb.  Pr.  (N.  Y.)  206;  Baldes  v.  Henninges,  7 
Kulp(Pa.)  143.  See  also  Thompson  v.  Holden. 
117  Mo.  118. 

Same  Rule  Applicable  to  Personal  Property  of 
Partnership.  —  Flanner  v.  Moore,  2  Jones  L.  (47 
N.  Car.)  120. 

The  Heirs  of  a  Deceased  Partner  cannot,  pend- 
ing the  winding  up  of  the  partnership  affairs 
by  the  survivor,  maintain  against  him  an 
action  for  partition.  Holton  v.  Guinn,  65 
Fed.  Rep.  450. 

5.  Hughes  v.  Devlin,  23  Cal.  502;  Pepper  v. 
Pepper,  24  111.  App.  316;  Patterson  v.  Blake, 
12  Ind.  436;  Craighead  v.  Pike,  58  N.  J.  Eq. 
15.  affirmed  60  N.  J.  Eq.  443;  Baird  v.  Baird, 
I  Dev.  &  B.  Eq.  (21  N.  Car.)  524,  31  Am.  Dec. 
399;  Collins  v.  Dickinson,  1  Hayw.  (N.  Car.) 
340.    See,  also  Jackson  v.  Deese,  35  Ga.  88; 


Shearer  v.  Shearer,  98  Mass.  in.  And  see  the 
litle  Partnership. 

Purchaser  of  Deceased  Partner's  Share  May 
Maintain.  —  Greene  v.  Graham,  5  Ohio  264. 

6.  Ludlow  v.  Cooper,  4  Ohio  St.  8. 

7.  Latshaw's  Appeal,  122  Pa.  St.  142,  9  Am. 
St.  Rep.  76. 

8.  Heirs  and  Devisees.  —  Beecher  v.  Beecher, 
43  Conn.  556;  Thomas  v.  Thomas,  73  Iowa 
657;  Clark's  Succession,  30  La.  Ann.  801; 
Alexander  v.  Alexander,  26  Neb.  68;  Hendry 
v.  Hollingdrake,  16  R.  I.  477;  Trowbridge  v. 
Caulkins,  17  R.  I.  580;  Williams  v.  Mallory,  33 
S.  Car.  601;  Hyatt  v.  Venters,  41  Tex.  285. 
See  also  Clark's  Estate,  134  Pa.  St.  140.  But 
see  Longley  v.  Longley,  92  Me.  395;  Campau 
v.  Campau,  19  Mich.  116;  Garrett  v.  Colvin, 
77  Miss.  408;  Kelly  v.  Kelly,  41  N.  H.  501; 
Simpson  v.  Straughen,  (N.  J.  1890)  19  Ad. 
Rep.  667;  Swihart  v  Swihart,  4  Ohio  Cir. 
Dec.  624. 

9  Snyder  v.  Snyder,  75  Iowa  255;  Clarity  v. 
Sheridan,  91  Iowa  304. 

10.  Garrison  v.  Cox,  99  N.  Car.  478. 

11.  Rhorer  v.  Brockhage,  15  Mo.  App.  16; 
Spring  71.  Sandford,  7  Paige  (N.  Y.)  550;  Hen- 
dry v.  Hollingdrake,  16  R.  I.  477. 

It  has  been  held  that  where  there  is  a  de- 
ficiency of  personal  property  to  pay  claims 
against  the  decedent's  estate,  a  sale  for  par- 
tition cannot  be  decreed,  though  an  actual  par- 
tition may  be  made  prior  to  the  expiration  of 
the  time  during  which  the  executor  may  apply 
for  license  to  sell.  Matthews  v.  Matthews,  j 
Edw.  (N.  Y.)  565, 
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maintain  an  action  for  the  partition  of  the  decedent's  land  and  in  such  pro- 
ceeding may  establish  that  the  apparent  devise  is  void  whether  he  be  in  or 
out  of  possession  of  the  lands  of  which  partition  is  sought.1 

f.  TENANTS  IN  DOWER.  —  The  widow  of  one  who  was  seized  in  severalty 
of  land  and  who  is  entitled  to  dower  therein  is  neither  a  joint  tenant,  a  tenant 
in  common,  nor  a  coparcener  with  the  heirs,  and  hence  cannot  maintain  an 
action  for  partition  of  the  lands  of  which  her  husband  died  seized.  Her 
remedy  is  by  an  action  for  the  assignment  of  dower.*  The  fact  that  a  widow 
is  entitled  to  have  dower  in  the  lands  of  her  husband  assigned  to  her  is  no 
bar  to  the  maintenance  of  proceedings  for  partition  by  the  heirs  of  the  hus- 
band;  they  may  have  their  respective  shares  assigned  to  them  in  severalty 
subject  to  the  widow's  right  of  dower  therein.3  Of  course  under  statutes 
giving  to  a  widow  an  absolute  title  in  fee  simple  to  an  undivided  part  of  the 
lands  of  which  her  husband  died  seized,  she  is  a  tenant  in  common  with  the 
other  heirs,  and  entitled  to  partition.4 

g.  Tenants  by  Curtesy.  —  Where  a  married  woman  dies  seized  of  an 
undivided  interest  in  land  under  such  circumstances  that  her  husband  is 
entitled  to  curtesy  in  her  lands,  he  becomes  a  life  tenant  of  an  undivided 
moiety  and  may  maintain  partition  against  his  deceased  wife's  cotenants.5 
Where,  however,  the  wife  was  seized  of  the  entire  tract,  the  tenant  by  the 
curtesy  becomes  a  life  tenant  of  the  entire  tract,  and  hence  is  not  a  cotenant 
with  the  remainderman  and  has  no  such  estate  as  will  support  partition.6 

//.  Executors  and  Administrators.  —  In  the  absence  of  statutory 
authority  therefor,7  the  executor  or  administrator  of  one  who  owned  an 


1.  Code  Civ.  Pro.  N.  Y.-,  §  1537;  Wager  v. 
Wager,  23  Hun  (N.  Y.)43g;  Holder  v.  Holder, 
40  N.  Y.  App.  Div.  255. 

Partition  of  Proceeds  of  Land  Devised.  —  Wag- 
staff  v.  Marcy,  (Supm.  Ci.  Tr.  T.)  25  Misc.  (N. 
Y.)  121. 

When  Devise  Creates  Valid  Life  Estate  but  Void 
Remainder.  —  Code  Civ.  Fro.  N.  Y.,  §  1537, 
does  not  authorize  the  maintenance  of  partition 
by  an  heir  where  the  devise  creates  a  valid  life 
estate,  though  the  devises  over  may  be  invalid, 
since  in  such  case  the  heirs  could  not  maintain 
the  action  during  the  continuation  of  the  ten- 
ancy for  life.  Garvey  v.  Union  Trust  Co.,  29 
N.  Y.  App.  Div.  513. 

Heir  May  Maintain  Action  Against  Grantee  of 
Devisee.  —  Malaney  v.  Cronin,  44  Hun  (N.  Y.) 
270. 

May  Show  Fraud  and  Undue  Influence.  —  Mala- 
ney v.  Cronin,  44  Hun  (N.  Y.)  270. 

May  Show  Incompetency  of  Devisee  to  Take  un- 
der Will.  —  Hall  r.  Hall,  13  Hun  (N.  Y.)  306, 
affirmed  %l  N.  Y.  130. 

May  Show  Lack  of  Testamentary  Capacity.  — 
Hewlett  v.  Wood,  62  N.  Y.  75. 

The  Heir  Cannot,  However,  in  Such  Proceeding 
Show  that  the  Devisee  Caused  the  Death  of  the 
Testator,  since  such  fact,  if  established,  does 
not  make  the  devise  void,  but  merely  furnishes 
ground  for  the  forbidding  by  a  court  of  equity 
of  the  enforcement  of  the  legal  title  which  the 
devisee  acquired  under  the  will,  and  such  re- 
lief, being  equitable  and  injunctive,  cannot  be 
awarded  in  an  action  for  partition.  Ellerson 
v.  Westcott,  148  N.  Y.  149,  reversing  88  Hun 
(N.  Y.)  389. 

2.  Tenants  in  Dower.  —  Reynolds  v.  McCurry, 
100  111.  356;  Hurste  v.  Hotaling,  20  Neb.  178; 
Coles  v.  Coles,  15  Johns.  (N.  Y.)  320;  Wood  v. 
Clute.  1  Sandf.  Ch.  (N.  Y.)  199.  See  also  the 
title  Dower,  vol.  10,  p.  146. 


Under  the  Ontario  statute  it  is  held  that  a 
dowress  whose  dower  has  not  been  assigned 
may  maintain  partition.  Devereux  v.  Kearns, 
11  Ont.  Pr.  452.  See  also  Fram  v.  Fram,  12 
Ont.  Pr.  185. 

3.  Leonard  v.  Motley,  75  Me.  418:  Ward  v. 
Gardner,  112  Mass.  42;  Bradshawz/.  Callaghan, 
8  Johns.  (N.  Y.)  558.  See  also  Brown  v.  Brown, 
43  Ind.  474;  Blaisdell  v.  Pray,  68  Me.  269; 
Lee's  Estate,  13  Phila.  (Pa.)  291,  36  Leg.  Int. 
(Pa.)  460.  But  see  Custis  v.  Snead,  12  Gratt 
(Va.)  260. 

4.  Sears  v.  Sears,  121  Mass.  267. 

Wife's  Eight  to  Partition  in  Case  of  Judicial 
Sale.  —  Under  the  Indiana  statute  giving  to  the 
wife  the  right  to  partition  of  the  husband's 
land  upon  judicial  sale  thereof,  the  conveyance 
of  a  married  man's  land  by  a  register  in  bank- 
ruptcy to  the  assignee  is  such  a  sale  as  vests 
title  to  one-third  in  the  wife  and  gives  to  her 
the  right  to  partition  at  once.  Mayer  v.  Hag- 
gerty,  138  Ind.  628. 

Diverting  Inchoate  Right  of  Dower  by  Partition 
Proceedings.  —  See  the  title  Dower,  vol.  10,  p. 
202. 

5.  Tenant  by  Curtesy.  —  Tilton  v.  Vail,  53 
Hun  (N.  Y.)  324.  See  also  Riker  v.  Darke,  4 
F.dw.  (N.  Y.)  668.  And  see  supra,  this  section. 
Tenants  for  Life  or  Years,  and  the  title  Curt- 
esy, vol.  8,  p.  515  et  sea. 

6.  Reed  v.  Reed,  107  N.  Y.  545,  affirming  46 
Hun  (N.  Y.)  212.  See  also  Malone  v.  Com., 
(Ky  )  23  S.  W.  Rep.  677. 

7.  Statutory  Authorization  of  Partition  by  Ex- 
ecutor—  The  New  Jersey  Acl  of  1 888  (Gen. 
Stat.  1895.  p.  2435,  par.  64)  gives  lo  execu- 
tors vested  with  power  to  sell  the  right  to 
bring  an  action  to  effect  a  partition;  but  of 
course  the  power  must  exist  at  the  time  when 
the  action  is  brought,  and  if  the  occasion  for 
the  exercise  of  the  power  of  sale  has  ceased  to 
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undivided  interest  in  real  estate  has  not,  merely  by  reason  of  such  office,  such 
title  to  the  decedent's  realty  as  will  authorize  the  maintenance  of  an  action  of 
partition, 1  » 

rRUSTEES.  — A  trustee  holding  the  legal  title  to  an  undivided  interest 
in  land  m  ty  maintain  an  action  for  the  partition  thereof  without  joining  the 
.<:  ,/;<,■  /rust  .is  a  party  plaintiff.18  A  person  who  holds  an  undivided 
interest  in  land  in  his  own  right  may  maintain  an  action  for  the  partition 
thereof,  notwithstanding  the  fact  that  he,  with  another,  holds  the  title  of  the 
residue  in  trust  for  the  other.3 

J.  EQUITABLE  OWNERS.  ■ — Where  the  petitioner's  equitable  title  is  clear, 
a  court  of  equity  will  award  partition  at  the  suit  of  the  equitable  owner  of  an 
undivided  interest  in  land.4  In  Pennsylvania,  prior  to  the  adoption  of  a 
ch  mcery  practice,  an  equitable  estate  was  sufficient  to  support  partition  even 
at  law.5  One  entitled  under  a  contract  to  a  conveyance  of  an  undivided 
interest  in  land  cannot  maintain  an  action  for  the  partition  thereof  until  he 
has  secured  a  decree  for  the  specific  performance  of  his  contract.6  If  the 
application  for  partition  is  by  an  action  at  law,  a  legal  title  in  the  plaintiff  is 
necessary.7 

Cestui  Que  Trust.  —  The  principle  that  the  equitable  owner  of  an  undivided 
interest  in  land  may  compel  partition  does  not  go  to  the  extent  of  authorizing 
the  maintenance  of  partition  proceedings  by  the  cestui  que  trust  of  an  express 
trust.  When  the  title  to  an  undivided  interest  in  land  is  held  by  a  trustee 
having  a  power  of  disposition  and  management,  the  cestui  que  trust  is  neither 
a  joint  tenant,  a  tenant  in  common,  nor  a  coparcener  with  the  owner  of  the 
other  moieties,  and  cannot  maintain  an  action  for  the  partition  thereof.8 


exist,  the  executor  cannot  maintain  the  action. 
Walsh  v.  Dunn,  (N.  J.  1900)  46  Atl.  Rep.  592. 

1.  Executor  or  Administrator  Cannot  Maintain. 

—  Whiilock  v.  Williard,  18  Fla.  156;  Nason  v. 
Willard,  2  Mass.  478;  Phillips  v.  Dorris,  56 
Neb.  293.  See  also  the  title  Executors  and 
Administrators,  vol.  n,  p.  1035. 

2.  Trustees  May  Maintain  Partition.  —  Phelps 
v.  Townsley,  10  Allen  (Mass.)  554;  Smith  v. 
Gaines,  38  N.  J.  Eq.  65;  Gallie  v.  Eagle,  65 
Barb.  (N.  Y.)  583,  1  Thomp.  &  C.  (N.  Y.)  124. 

A  Trustee  in  a  Deed  of  Trust  of  Personal  Prop- 
erty after  breach  of  the  condition  has  such  an 
interest  in  the  subject  of  the  trust  as  entitles 
him  to  maintain  a  proceeding  for  the  partition 
thereof.    Porter  v.  Stone,  70  Miss.  291. 

A  Trustee  for  Sale  only  has  been  held  not  to 
have  such  a  title  or  inlerest  as  will  authorize 
the  mainienance  of  partition.  Keefer  v.  Mc 
Kav,  29  Grant.  Ch.  (U.  C.)  162.  But  see  Stace 
v.  Gage,  8  Ch.  D.  451. 

Assignee  for  Benefit  of  Creditors  May  Maintain. 

—  Van  Arsdale  v.  Drake,  2  Barb.  (N.  Y.)  599; 
Hortsman  v.  Ritter,  9  Ohio  Dec.  413.  See  also 
the  title  Assignments  for  the  Benefit  of 
Creditors,  vol.  3,  pp.  37,  38. 

It  has  been  held,  however,  that  since  the 
statutes  give  to  the  courts  a  supervisory  power 
over  the  estates  of  the  assignor,  the  assignee 
is  not  entitled  to  maintain  the  action  as  of 
course,  but  can  maintain  it  only  ty  the  direc- 
tion of  the  court,  and  when  it  appears  that  it 
is  for  the  best  interest  of  the  estate  so  to  do. 
Jewett  v.  Perrette,  127  Ind.  97. 

Receiver  in  Supplementary  Proceedings  — Quaere. 

—  Dubois  v.  Cassidy,  75  N.  Y.  298. 

3.  Cheesman  v.  Thome,  1  Edw.  (N.  Y.)  629; 
English  v.  Monypeny,  3  Ohio  Cir.  Dec.  582. 
But  see  Winthropp,  Minot,  oXush,  (Mass  )405. 


4.  Equitable  Owner  May  Maintain.  —  Royston 
v.  Miller,  76  Fed.  Rep.  50;  Bissell  v.  Peirce, 
184  111.  60;  Welch  v.  Anderson,  28  Mo.  293; 
Crosier  v.  McLaughlin,  1  Nev.  348;  Hitchcock 
v.  Skinner,  Hoff m.  (N.  Y.)  21 ;  Herbert  v.  Smith, 
6  Lans.  (N.  Y.)  493;  Byers  v.  Wackman,  16 
Ohio  St.  440;  Hayes's  Appeal,  123  Pa.  St.  no; 
Burks  v.  Butks,  7  Baxt.  (Tenn.)  353.  See  also 
Zunkel  -j.  Colson,  109  Iowa  695;  Wiedner  r. 
Hell,  (Tex.  Civ.  App.  1894);  26  S.  W.  Rep.  781; 
Chapman  v.  Allen,  11  Wash.  627.  But  see 
Miller  v.  Warmington,  1  Jac.  &  W.  473. 

The  Fact  that  a  Trustee  Holding  the  Legal  Title 
to  Lands  Claims  a  Lien  Thereon  for  advances 
made  by  him  does  not  constitute  such  a  dis- 
seizin of  the  equitable  owners  as  precludes  the 
maintenance  of  an  action  for  partition  by 
them.    Budde  v.  Rebenack,  137  Mo.  179. 

Evidence  to  Establish  Equitable  Title.  —  One 
claiming  an  equitable  interest  in  an  undivided 
moiety  of  land  cannot  maintain  partition  pro- 
ceedings against  the  owner  of  the  legal  title  of 
the  whole,  on  a  claim  that  the  owner  of  the 
legal  title  owns  one-half  absolutely  and  holds 
one-half  in  trust  for  the  plaintiff,  when  the 
trust  cannot  be  established  by  competent  evi- 
dence.   Ellis  v.  Hill,  162  111.  557. 

5.  Longwell  v.  Bentley.  23  Pa.  St.  99;  Will- 
ing v.  Btown,  7  S.  h  R.  (Pa.)  467. 

6.  Williams  7;.  Wiggand,  53  111.  233;  Ellis  v. 
Hill,  162  111.  557.  See  also  Watson  v.  Sutro,  86 
Cal.  500. 

7.  Legal  Title  Necessary  in  Action  at  Law.  — 

Coale  v.  Barney,  1  Gill  &  J.  (Md.)  324;  Mc- 
Cabe  v.  Hunter,  7  Mo.  356;  Byers  v.  Wack- 
man, 16  Ohio  St.  441;  Hopkins  v.  Toel,  4 
Humph.  (Tenn.)  46. 

8.  Cestui  que  Trust  Cannot  Maintain.  —  The- 
baud  v.  Schemerhorn,  (Supm.  Ct.  Spec.  T.)  10 
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k.  ALIENS.  —  Under  a  treaty  of  the  United  States  with  a  foreign  state 
providing  that  where  citizens  of  such  foreign  state  are  heirs  of  a  citizen  of 
the  United  States,  and  would,  but  for  their  alienage,  be  entitled  to  take  and 
hold  real  estate  of  which  the  citizen  died  seized,  they  shall  have  the  right  for 
a  specified  time  to  dispose  of  such  lands  and  remove  the  proceeds,  a  citizen 
of  such  foreign  state  may,  during  such  time,  maintain  an  action  for  the  par- 
tition of  lands  of  which  he  is  one  of  the  heirs,  against  the  heirs  who  are  citizens 
of  the  United  States. 1 

/.  Infants  AND  LUNATICS.  —  The  guardian  or  next  friend  of  an  infant  or 
lunatic  may  institute  an  action  for  the  partition  of  land  in  which  the  infant 
or  lunatic  owns  an  undivided  interest.2 

m.  Husband  and  Wife.  —  At  common  law  neither  a  husband  nor  a  wife 
could  sue  the  other  in  an  action  at  law,  though  they  could  sue  in  equity;3 
hence,  prior  to  the  adoption  of  the  married  women's  acts,  neither  a  husband 
nor  a  wife  could  maintain  an  action  at  law  for  the  partition  of  lands  held  in 
common,  though  it  seems  that  equity  could  award  partition  between  them.4 
Under  the  married  women's  acts,  however,  either  can  maintain  an  action 
against  the  other.5 

n.  Whether  All  Cotenants  Can  Join  in  Application.  —  In  some 
jurisdictions  it  is  held  that  the  fact  that  the  application  for  partition  is  ex 
parte  and  made  by  all  the  parties  interested  does  not  deprive  the  court  of 
jurisdiction.6  In  other  jurisdictions  partition  is  regarded  as  an  adversary 
proceeding  and  cannot  be  maintained  at  the  suit  of  all  the  cotenants  as  parties 
plaintiff.7 


Abb.  N.  Cas.  (N.  Y.)  72;  Sjde  v.  Brenneman, 
7  N.  Y.  App.  Div.  273;  Harris  v.  Larkins,  22 
Hun  (N.  Y.)  488.  See  also  Horner  v.  Meyers, 
4  Ohio  Dec.  404. 

Where  Will  Directs  Conversion  by  Executors.  — ■ 
Morse  v.  Morse,  85  N.  Y.  53;  Horsfield  v. 
Black,  40  N.  Y.  App.  Div.  264.  See  also  Mc- 
Lean v.  McLean,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Supp.  326. 

1.  Aliens.  —  Schultze  v.  Schultze,  144  111. 
290,  36  Am.  St.  Rep.  432.  And  see  the  title 
Aliens,  vol.  2,  pp.  73,  85. 

2.  Infants.  —  Brook  v  Hertford,  2  P.  Wms. 
519;  Bundy  v.  Hall,  60  Ind.  177;  Bowen  v. 
Swander,  121  Ind.  164;  Wilson  v.  Duncan,  44 
Miss.  643;  Tate  v.  Bush,  62  Miss.  145;  Thorn- 
ton t.  Thornton,  27  Mo.  302,  72  Am.  Dec.  266 
[overruling  Johnson  v.  Noble,  24  Mo.  252]; 
Waugh  v.  Blumenthal,  28  Mo.  462;  Larned  v. 
Renshaw,  37  Mo.  450;  Mitchell  v.  Jones.  50 
Mo.  438;  Clark  v.  Clark.  (Supm.  Ct.)  14  Abb. 
Pr.  (N.  Y.)  209;  Goudy  v.  Shank,  8  Ohio  415; 
Burks  v.  Burks,  7  Baxt.  (Tenn.)  353;  Freeman 
v.  Freeman,  g  Heisk.  (Tenn.)  301;  Simpson 
v.  Alexander,  6  Coldw.  (Tenn.)  619;  Zirkle  v. 
McCue,  26  Gratt.  (Va.)  517.  See  also  Miller  v. 
Smith,  98  Ind.  226.  But  see  Gallatian  v.  Cun- 
ningham. 8  Cow.  (N.  Y.)  361.  And  see  the 
titles  Guardian  and  Ward,  vol.  15,  p.  yjetieq.; 
Next  Friend,  14  Encyc.  of  Pl.  and  Pr.  1002 

ct  seq. 

Lunatics.  —Porter  v.  Porler,  37  Ch.  D.  420 
[overruling  Half  hide  r.  Robinson,  L.  R.  9  Ch. 
373];  Hollingsworth  v.  Sidebottom,  8  Sim.  620; 
West  v.  West,  90  Ala.  458:  Bowles  v.  McAllcn, 
16  III.  30.  See  also  the  title  Insanity,  vol.  16, 
pp.  586,  600. 

Statutory  Limitation  of  Right  to  Adults.  — 
Postley  v.  Kain,  4  Sandf.  Ch.  (N.  Y.)  508. 

Under  the  Kansas  statute  a  homestead  in- 
herited by  orphan  children  is  not  subject  to 
pariition  until  all  of  the  children  arrive  at  the 


age  of  majority.  Trumbly  v.  Martell,  61  Kan. 
703;  Rowe  v.  Rowe,  61  Kan.  862,  60  Pac.  Rep. 
1049. 

Chancery  Court  Will  Not  Award  When  Preju- 
dicial to  Infant  Plaintiff.  —  Ames  v.  Amis,  148 
111.  321;  Hartmann  v.  Hartmann,  59  111.  103: 
Tomkins  v.  Miller,  (N.  J.  1893)  27  Atl.  Rep. 
484. 

Express  Statutory  Limitation  on  Infant's  Right 

to  partition  to  instances  where  it  is  for  the 
interest  of  the  infant.  Matter  of  Marsac, 
(Supm.  Ct.  Spec.  T.)  15  How.  Pr.  (N.  Y.)  383; 
Lansing  v.  Gulick,  (Supm.  Ct.  Spec.  T.)  26 
How.  Pr..  (N.  Y.)  252. 

Where  Division  Cannot  Be  Made  Without  Detri- 
ment —  Sale  Authorized  —  Kentucky  Statute.  — 
Powers  v.  Powers,  (Ky.  1891)  15  S.  W.  Rep. 
523. 

3.  See  the  title  Husband  and  Wife,  10 
Encyc.  of  Pl.  and  Pr.  195. 

4.  Howe  v.  Blanden,  21  Vt.  315. 
6.  Moore  v.  Moore,  47  N.  Y.  468. 

6.  Whether  All  Cotenants  Can  Join  in  Appli- 
cation. —  Martin  v.  Trail,  142  Mo.  85;  Waugh 
v.  Blumenthal,  28  Mo.  462  [oven  tiling  Bom- 
part  v.  Roderman,  24  Mo.  385];  Larned  v. 
Renshaw,  37  Mo.  459;  Geer  v.  Geer,  109  N. 
Car.  679;  Moore  v.  Blagge,  <)i  Tex.  151,  re- 
versing  6  Tex.  Civ.  App.  359.  See  also  Thorn- 
ton v.  Thornton,  27  Mo.  303,  72  Am.  Dec.  266; 
Winchester      Winchester.  1  Head  (Tenn.)  460. 

Where  the  owner  of  an  undivided  interest  in 
real  estate  devises  such  interest  to  certain 
designated  persons,  subject  to  a  power  author- 
izing his  executor  to  sell  and  dispose  of  it,  the 
executor  and  the  devisees  may  maintain  an 
action  for  partition  against  the  testator's  coten- 
ants, where  they  do  not  seek  partition  among 
themselves.  Page  v.  Webster,  8  Mich.  263,  77 
Am.  Dec.  446. 

7.  Swelt  v.  Bussey,  7  Mass. 
v.  Minot,  9  Cush.  (Mass.)  405. 
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o.  R]  s  rRlCTlONS  on  Right  to  Partition  —  (i)  Agreements  Not  to  Par- 
tition. —  While,  as  has  hereinbefore  been  shown,  cotenants  have  an  absolute 
right  to  the  partition  of  the  lands  held  in  cotenancy,1  such  right  may  be 
w  aived  8  or  suspended  by  a  valid  agreement  between  the  parties,  and  an  agree- 
ment  entered  into  between  cotenants  not  to  partition  the  lands  held  in 
i  otenancy  during  a  specified  time  constitutes  a  valid  defense  to  an  action  by 
one  instituted  during  such  period.3  Such  agreements  must,  however,  be  for 
a  reasonable  time,  and  an  agreement  seeking  to  suspend  the  right  perpetually 
will  not  be  enforced.1 

Agreement  May  Be  implied.  —  Such  an  agreement  may  be  implied  from  the  cir- 
cumstances under  which  the  cotenancy  was  created.5  The  mere  fact,  how- 
ever, that  the  parties  did  not  at  the  inception  of  their  cotenancy  contemplate 
or  expect  a  partition  does  not  preclude  cither  of  them  from  maintaining  the 
action.0 

(2)  Testamentary  Restrictions.  — The  principle  which  precludes  partition 
by  a  cotenant  in  violation  of  his  own  agreement  likewise  precludes  partition 
by  a  cotenant  in  violation  of  a  condition  or  restriction  imposed  on  his  estate  by 
one  through  whom  he  claims.7  Thus,  where  a  testator  devises  land  to  his 
children  to  be  divided  among  them  when  the  youngest  shall  have  become  of 
age,  the  devisees  are  not  entitled  to  partition  until  all  have  arrived  at  their 
majority.8  Likewise,  their  right  to  partition  may  be  suspended  until  the 
happening  of  some  contingency.9  It  cannot  be  maintained  when  it  would 
defeat  a  valid  trust  created  by  the  will,10  nor  where  the  will  directs  a  conver- 
sion of  the  land  into  personalty;  11  but  a  direction  in  the  will  for  the  sale  of 
the  land  in  a  certain  contingency  does  not  work  an  equitable  conversion  so  as 
to  defeat  the  right  to  partition.12    And  it  has  been  held  that  where  the  will 


v.  Rlanden,  21  Vt.  315;  In  re  Eastwood,  I  U. 
C.  Q.  B.  3. 

1.  See  supra,  t  'is  section,  Matter  of  Right. 

2.  Abandonment  of  Property  Rights.  —  A  mem- 
ber of  an  unincorporated  society  which  holds 
lands  as  community  property,  and  who  has 
renounced  and  surrendered  to  the  society  his 
title  and  ownership  in  the  lands  so  held,  can- 
not maintain  an  action  for  partition.  Gasely 
v.  Separatists'  Soc,  13  Ohio  St.  144. 

3.  Agreement  Not  to  Partition.  —  Hill  v.  Reno, 
112  III.  154,  54  Am.  Rep.  222;  Martin  v. 
Martin,  170  111.  639,  62  Am.  St.  Rep.  411; 
Avery  v.  Payne,  12  Mich.  540;  Eberts  v. 
Fisher,  54  Mich.  294;  Yglesias  v.  Dewey,  60 
N.  J.  Eq.  62;  Brown  v.  Coddington,  72  Hun 
(N.  y.)  147;  Coleman  v.  Coleman,  19  Pa.  St. 
100,  57  Am.  Dec.  641.  See  also  the  title  Stat- 
ute of  Frauds. 

Agreement  Construed  as  Not  Precluding  Par- 
tition.—  Fisher  v.  Dewerson,  3  Met.  (Mass.) 
544- 

Condition  in  Deed  Held  Not  to  Preclude  Par- 
tition.—  Whitney  v.  Kendall,  63  N.  H.  200. 
See  also  Spaulding  v.  Woodward,  53  N.  H. 
573,  16  Am.  Rep.  392. 

4.  Haeussler  v.  Missouri  Iron  Co.,  no  Mo. 
188,  33  Am.  St.  Rep.  431. 

5.  Implied  Agreement  Not  to  Partition.  —  Hill 
v.  Reno,  112  111.  154,  54  Am.  Rep.  222;  Bald- 
win v.  Humphrey,  44  N.  Y.  609;  Brown  v. 
Lutheran  Church,  23  Pa.  St.  495;  Latshaw's 
Appeal,  122  Pa.  St.  142,  9  Am.  St.  Rep.  76; 
Swoyer  v.  Schaeffer,  13  Pa.  Co.  Ct.  346.  See 
also  Peck  v.  Cardwell,  2  Beav.  137.  Compare 
Hooker  v.  McLeod,  70  Vt.  327. 

Appointment  of  Agent  with  Irrevocable  Power 
of  Sale.  —  Selden  v.  Vermilya,  2  Sandf.  (N.  Y.) 
568. 


6.  Hayne  v.  Gould,  54  Fed.  Rep.  951. 

7.  Testamentary  Restriction. —  Hill  v.  Reno, 
112  111.  154,  54  Am.  Rep.  222,  Springer  v.  Sav- 
age, 143  III.  301;  Hieatt  v.  Black,  S  Ohio  Cir. 
Dec.  173. 

8.  Murphy  v.  Mason,  22  Grant.  Ch.  (U.  C.) 
405;  Brown  v.  Brown,  43  Ind.  474;  Blake  v. 
Blake,  118  N.  Car.  575;  Cole  v.  Creyon,  1  Hill 
Eq.  (S.  Car.)  311,  26  Am.  Dec.  208. 

Testamentary  Provisions  Not  Constituting  Re- 
striction. —  Richardson  v.  Merrill,  21  Me.  47; 
Sawyer  v.  Sawyer,  61  N.  H.  50. 

9.  Swaine  v.  Denbv,  14  Ch.  D.  326;  Sicker 
v.  Sicker,  (Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.) 
737;  Hill  v.  Jones,  65  Ala.  214;  Massey  v. 
Davenport,  23  S.  Car.  453.  See  also  Chouteau 
v  Paul,  3  Mo.  260;  Cole  v.  Creyon,  1  Hill  Eq. 
(S.  Car.)  311,  26  Am.  Dec.  208. 

10.  When  Partition  Would  Defeat  Valid  Trust- 
Taylor  v.  Grange,  15  Ch.  D.  165;  Biggs  v. 
Peacock,  20  Ch.  D.  200;  Re  Dennis,  14  Ont. 
267;  Gerard  v.  Buckley,  137  Mass.  475;  Under- 
wood v.  Curtis,  127  N.  Y.  523;  Morse  v.  Morse, 
85  N.  Y.  53;  Sicker  v.  Sicker,  (Supm.  Ct.  Spec. 
T.)  23  Misc.  (N.  Y.)  737;  Oulcalt  v.  Appleby, 
36  N.  J.  Eq.  73. 

Exception  to  Rule  When  Trust  Terminated  by 
Refusal  of  Trustee  to  Act.  —  Wells  v.  HousLon, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep.  233. 

Death  of  Trustee.  —  Wetmore  v.  Zabriskie,  29 
N.  J.  Eq.  62. 

11.  Biggs  v.  Peacock,  22  Ch.  D.  284;  Fritz 
v.  Fritz,  (Suprn.  Ct.  Gen.  T.)  17  N.  Y.  Supp. 
800;  Ruffell's  Estate,  11  Phila.  (Pa.)  46,  32 
Leg.  Int.  (Pa.)  99;  Barton  v.  Cannon,  7  Baxt. 
(Tenn.)  398.  See  also  Cubbage  v.  Franklin,  62 
Mo.  364. 

12.  Wood  v.  Hubbard,  39  N.  Y.  App.  Div. 
i6f;  Miller  v.  Miller,  (Supm.  Ct.  Spec.  T.)  22 
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directs  a  conversion  and  the  division  of  the  proceeds  among  certain  designated 
persons  when  they  shall  have  arrived  at  their  majority,  they  may,  on  arriving 
at  their  majority,  in  case  there  has  been  no  conversion,  elect  to  take  the 
land  and  hence  maintain  an  action  for  its  partition.1  Nor  does  the  fact  that 
a  testator  has  given  to  his  executor  a  bare  power  of  sale  for  the  purpose  of 
dividing  the  proceeds  among  his  devisees  prevent  the  maintenance  of  proceed- 
ings for  partition  by  the  devisees  before  the  power  has  been  exercised.2 

(3)  Previous  Voluntary  Partition.  —  A  previous  valid  voluntary  partition 
is  a  defense  to  an  action  for  partition.3  But  when  parties  have  acted  inno- 
cently and  fairly  in  making  a  division  which  does  not  include  all  the  lands 
held  together,  there  is  no  reason  why  partition  of  the  remainder  should  not 
be  made.4  An  attempted  voluntary  parol  partition  is  not  a  bar  to  a  subse- 
quent judicial  partition,  where  the  first  partition  is  void,  though  the  parties 
thereafter  occupied  in  severalty  the  respective  shares  assigned  to  them  by  the 
voluntary  partition.5  What  constitutes  a  valid  voluntary  partition  is  treated 
elsewhere  in  this  title.6 

The  Burden  of  Proof  rests  on  the  defendant  to  show  that  a  previous  partition 
was  made.7 

4.  What  Subject  to  Partition  —  a.  In  GENERAL  —  (1)  All  Property  Held  in 
Cotenancy.  —  The  general  rule  is  that  all  property  which  is  capable  of  being 
held  in  cotenancy  is  subject  to  partition  by  judicial  proceedings.** 

(2)  Necessity  tlia'  Property  Be  Held  in  Cotenancy.  —  It  is  axiomatic  that 
partition  can  be  had  only  of  property  which  is  held  in  cotenancy,  and  that 
there  can  be  no  judgment  or  decree  for  partition  where  the  parties  to  tin- 
action  or  suit  are  neither  coparceners,  joint  tenants,  nor  tenants  in 
common.* 

(3)  Effect  of  Difficulty  in  Division.  — -  It  has  been  laid  down  that  as  par- 


Misc.  (N.  Y.)  '582;  Sill  v.  Blaney.  150  Pa.  St. 
264;  Caldwell  v.  Snyder,  178  Pa.  St.  420; 
Stark's  Estate,  9  Kulp  (Pa.)  525.  See  also  the 
title  Conversion  and  Reconversion,  vol.  7,  p. 
468. 

1.  Duffy  v.  Duffy,  50  Hun  (N.  Y.)  266, 
affirmed  130  N.  Y.  654;  Mellen  v.  Banning,  72 
Hun  (N.  Y  )  176;  Palmer  v.  Marshall,  8r  Hun 
(N.  Y.)  15;  Purdy  v.  Wright,  44  Hun  (N.  Y.) 
239.  See  also  Morse  v.  Morse,  85  N.  Y.  53. 
And  see  the  title  Conversion  and  Reconver- 
sion, vol.  7,  p.  480. 

2.  Boyd  v.  Allen,  24  Ch.  D.  622;  Prentice  v. 
Janssen,  79  N.  Y.  478;  Leyrers  Estate,  17  Pa. 
Co.  Ct.  132. 

3.  Previous  Voluntary  Partition  Welchel  v. 

Thompson,  39  Ga.  559,  99  Am.  Dec.  470; 
Beaver  v.  Trittipo,  24  Ind.  41;  Moore  v.  Kerr, 
46  Ind.  468;  Wynn  v.  Kelley.  (Ky.  1893)  22  S. 
W.  Rep.  216;  Osborne  v.  Mull,  91  N.  Car.  203: 
Brickie  v.  Leach,  55  S.  Car.  510.  See  also 
Thomas  v.  Payton,  78  Ga.  459.  And  see  infra, 
this  title,  Effect  of  Partition  —  Judgments  and 
Decrees  Refusing  Partition. 

4.  B  irnes  v.  Boardman,  157  Mass.  479. 

6.  Void  Parol  Partition. — Chenery  v.  Dole, 
39  Me.  162. 

6.  See  supra,  this  title,  Partition  by  Act  of 
Parties. 

1.  Burden  of  Proof.  —  Brooks  v.  Hubble,  (Va. 
1897)  27  S.  E.  Rep.  585. 

8.  General  Rule.  —  See  Hanson  v.  Willard,  12 
Me.  142,  28  Am.  Dec.  162.  And  see  the  title 
Joint  Tenants  and  Tenants  in  Common,  vol. 
17,  p.  668. 

9.  Property  Must  Be  Held  in  Cotenancy  —  Ala- 


bama.—  Russell  v.  Beasley,  72  Ala.  190.  See 
aiso  Inman  v.  Prout.  90  Ala.  362. 

Illinois. —  Stevenson  v.  Bachrach,  170  III. 
253;  McConnel  v.  Kibbe,  43  111.  12,  92  Am. 
Dec.  93. 

Indiana.  — Anderson  School  Tp.  v.  Milroy 
Lodge,  etc.,  130  Ind.  108,  30  Am.  St.  Rep.  206. 

Iowa.  —  Johnson  v.  Moser,  72  Iowa  523. 

Maine.  —  Soutter  v  Porler.  27  Me.  405; 
Soutter  v.  Atwood,  34  Me.  153,  56  Am.  Dec. 
647. 

Maryland.  —  Haines  v.  Haines,  4  Md.  Ch. 
133,  affirmed  6  Md.  435. 

Mississippi .  —  Hardy  v.  Gregg,  (Miss.  18S7) 
2  So.  Rep.  358;  Belcw  v.  Jones,  56  Miss.  342. 

North  Carolina.  —  Corbitt  v.  Corbitt,  I  Jones 
Eq.  (54  N.  Car.)  114. 

Ohio,  —  See  Maitcrof  Prentiss,  7  Ohio(pt.  ii.) 
129,  30  Am.  Dec.  203. 

Pennsylvania.  —  See  Sanders's  Estate,  16 
Montg.  Co.  Rep.  (Pa.)  190,  14  York  Leg.  Rec. 
(Pa.)  143. 

South  Carolina.  —  See  Cannon  v  Lomax,  29 
S.  Car.  369,  13  Am.  St.  Rep.  739. 

Texas.  —  Lindsay  v.  Jaflray,  55  Tex.  626. 

Washington,  —  Houghton  v.  Callahan,  3 
Wash.  158. 

Canada.  —  Bennetto  v,  Bennetto,  6  Ont.  Pr. 
145. 

Several  Tracts  .>(  land  cannot  be  divided  in 
one  suit  unless  owned  by  the  same  persons. 
Kitchen  r\  Sheets,  1  Ind  138;  Hunnewcll  v. 
Taylor,  3  Gray  (Mass.)  ri  1;  Matter  of  Premiss, 
7  Ohio  (pt.  ii)  130,  30  Am.  Dec.  203;  Purcell 
v,  Purcell.  23  Pa.  Co.  Ct.  330;  Brownell  v. 
Bradley,  16  Vt.  105,  42  Am.  Dec.  498. 
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tition  is  a  matter  of  absolute  right,1  a  difficulty  in  m,aking  a  division  in  the 
subject-matter  or  a  resulting  prejudice  to  some  of  the  cotenants  is  not  a  suffi- 
cient ground  for  refusing  a  partition,-  even  though  it  be  impossible  to  divide 
the  property  without  materially  impairing  its  value3  or  even  totally  destroy- 
ing it.'* 

The  Method  of  Division  adopted  will,  however,  as  a  general  rule,  be  that  which 
will  cause  the  least  injury.5 

statutory  Provisions.  —  At  the  present  time  the  hardship  resulting  from  the 
rule  above  slated  is  obviated  by  statutes  providing  that  an  actual  partition  or 
division  is  not  to  be  made  when  it  would  be  difficult  or  would  work  great 
prejudice  to  the  owner,5  but  in  such  case  the  property  may  be  valued  and 
awarded  to  any  one  of  the  cotenants  who  will  take  it  at  its  appraised  value,7 
or  may  be  sold  under  order  of  court  and  the  proceeds  divided.8 

b.  Enumeration  of  Species  of  Property  — (i)  Personalty. — The 
right  of  partition  is  not  now  confined  to  real  property,  but  a  court  of  equity 
may  in  a  proper  case  decree  a  partition  of  personalty.9 

(2)  Incorporeal  Hereditaments.  — ■  The  right  to  partition  is  not  confined  to 
corporeal  hereditaments  alone,  but  in  a  court  of  equity  there  may  be  a 
division  of  incorporeal  hereditaments.10    So  tithes  may  be  partitioned,11  and 

1.  See  supra,  this  section,  Right  to  Compel  — 
Matter  of  R  ght. 

2.  Difficulty  in  Division  —  England.  —  Warner 
v.  Baynes,  Ambl.  589;  Parker  v.  Gerard. 
Ambl.  236;  Turner  v.  Morgan,  8  Ves.  Jr.  143. 
See  also  Firing  v.  Nash,  1  Ves.  &  B.  555; 
Clarendon  1 .  Hornby,  1  P.  Wms.  446. 

Alabama. — Gore  v.  Dickinson,  98  Ala.  363, 
39  Am.  St.  Rep.  67;  Donnor  v.  Quartermas, 
90  Ala.  164.  24  Am.  St.  Rep.  774;  Inman  v. 
Prout,  90  A:a.  362. 

Connecticut.  —  Scovil  r.  Kennedy.  14  Conn. 

349- 


Iowa.  —  Cooper  v.  Cedar  Rapids  Water 
Power  Co.,  42  Iowa  398. 

Maine. —  Hanson  v.  Willard,  12  Me.  142,  28 
Am.  Dec.  162;  Wood  v.  Little,  35  Me.  107. 

Marvlana.  —  Brendel  v.  Klopp,  69  Md.  I. 

Nebraska.  —  Oliver  v.  Lansing,  50  Neb.  828. 

New  Hampshire.  —  Allard  v.  Carleton,  64  N. 
H.  24. 

New  York. — Smith  v.  Smith,  10  Paige  (N. 
Y.)  473- 

North  Carolina.  —  Ledbetter  v.  Gash,  8  Ired. 
L.  (30  N.  Car.)  462;  Donnell  v.  Mateer,  7  Ired. 
Eq.  (42  N.  Car.)  94;  Collins  v.  Dickinson.  I 
Hayw.  (2  N.  Car.)  240. 

Pennsylvania.  —  Caldwell  v.  Snyder,  178  Pa. 
St.  420. 

Rhode  Island.  —  Updike  v.  Adams,  22  R.  I. 
432. 

South  Carolina. — Steedman  v.  Weeks,  2 
Strobh.  Eq.  (S.  Car.)  145,  49  Am.  Dec.  660; 
Cannon  v.  Lomax.  29  S.  Car.  369,  13  Am.  Si. 
Rep.  739;  Crompton  v.  Ulmer,  2  Nott  &  M. 
(S.  Car.)  432. 

Tennessee.  —  Ferriss  v.  Lewis,  2  Tenn.  Ch. 
292. 

3.  Detriment  to  Property.  —  Warner?/.  Baynes, 
Ambl.  589;  Hanson  v.  Willard,  12  Me.  142,  28 
Am.  Dec.  162. 

4.  Destruction.  —  Hanson  v.  Willard,  12  Me. 
142,  28  Am.  Dec.  162.  But  see  contra,  Brown 
v.  Turner,  1  Aik.  (Vt.)  350,  15  Am.  Dec.  696. 

5.  See  infra,  this  section,  Actual  Division  of 
Property. 

8.  No  Division  Where  Great  Prejudice  Would 
Essult.  —  Kemble  v.  Kernble,  44  N.  J.  Eq.  455; 


Scheu  v.  Lehning,  (Supm.  Ct.  Gen.  T.)  66 
How.  Pr.  (N.  Y  )  231,  31  Hun  (N.  Y.)  183.  See 
also  Soniat  v.  Supple,  48  La.  Ann.  296. 

7.  Awarding  to  One  Cotenant  at  Appraised  Value. 
—  Hodges  v.  Pingiee,  10  Gray  (Mass.)  14; 
Railway  Co.  v.  Railroad  Co.,  38  Ohio  St.  614. 
See  also  Austin  v.  Rutland  R.  Co.,  17  Fed. 
Rep.  466. 

8.  Sale.  —  Brendel  v.  Klopp,  69  Md.  1 ;  Rail- 
way Co.  v  Railroad  Co.,  38  Ohio  Si.  614.  And 
see  generally  infra,  this  title,  Partition  Sales. 

9.  Personalty  —  Alabama.  —  Marshall  v. 
■  Crow,  29  Ala.  278;  Thompson  v  Thompson, 

107  Ala.  163;  Smith  v.  Dunn,  27  Ala.  316.  See 
also  Mitchell  v.  Mitchell,  101  Ala.  183. 

Indiana.  —  Robinson  v.  Dickey,  143  Ind.  205, 
52  Am.  St.  Rep.  417. 

lozua.  —  Conover  v.  Earl,  26  Iowa  167. 
Minnesota.  —  Swain  v.  Knapp,  32  Minn.  431. 
Mississippi.  —  Porter  v.  Stone,  70  Miss.  291. 
New  Hampshire.  —  Pickering  v.  Moore,  67 
N.  H.  533,  68  Am.  St.  Rep.  695. 

New  fersey.  —  Wetmore  v.  Zabriskie,  29  N. 
J.  Eq.  62;  Terry  v.  Smith,  42  N.  J.  Eq.  504. 

New  York.  —  Eisner  v.  Curiel,  (Supm.  Ct. 
Spec.T.)  20  Misc.  (N.  Y.)  245;  Tripp  v.  Riley, 
15  Barb.  (N.  Y.)  334;  Fobes  v.  Shattuck,  22 
Barb.  (N.  Y.)s68;  Tinney  v.  Stebbins,  28  Barb. 
(N.  Y.)  290.  See  also  Shehan  v.  Mahar,  17 
Hun  (N.  Y.)  129;  Andrews  v.  Bens,  8  Hun 
(N.  Y.)  322;  Prentice  v.  Janssen,  14  Hun  (N. 
Y.)  548. 

North  Carolina.  —  Billups  v.  Riddick,  8 
Jones  L.  (53  N.  Car.)  163;  Weeks  v.  Weeks,  5 
Ired.  Eq.  (40  N.  Car.)  118,  47  Am.  Dec.  358; 
Edwards  v.  Bennett,  10  Ired.  L.  (32  N.  Car.) 

3°3- 

South  Carolina.  —  Steedman  V.  Weeks.  2 
Strobh.  Eq.  (S.  Car)  145,49  Am.  Dec.  660; 
Pell  v.  Ball,  1  Rich.  Eq.  (S.  Car.)  361. 

Virginia.  —  Smith  v.  Smith,  4  Rand.  (Va.) 
102. 

See  also  supra,  ihis  section,  Jurisdiction  over 
Partition. 

10.  Incorporeal  Hereditaments.  —  Bailey  v. 
Sisson,  1  R.  I.  233.  See  also  the  title  Ferries, 
vol.  12,  p.  1088. 

12.  Tithes.  —  Baxter  v.  Knowles,  1  Ves.  494. 
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an  advovvson,  while  of  course  not  divisible  into  parts,  may  be  partitioned  by 
decreeing  alternate  presentations. 1  But  there  are  certain  incorporeal  heredita- 
ments, such  as  reasonable  estovers,  corodies,  and  piscaries  uncertain,  and 
commons  sans  nombre,  of  which  a  partition  Yvill  not  be  granted,  on  the  ground 
that  a  division  thereof  would  create  a  hardship  upon  persons  not  connected 
with  the  cotenancy.2 

(3)  Mines  and  Mining  Claims.  —  The  partition  of  mines  and  mining  claims 
has  been  treated  elseYvhere.3 

(4)  Oil  and  Gas  Beneath  Surface.  —  A  partition  of  oil  and  gas  owned  by 
co-OYvners  separate  from  the  surface  cannot  be  decreed  except  by  sale  and 
division  of  the  proceeds.  A  judicial  paitition  thereof  by  assignment  of  the 
oil  and  gas  under  sections  of  the  surface  is  void.4 

(5)  Mills  and  Mill  Privileges.  —  It  has  been  held  in  several  cases  that  a 
partition  may  be  had  of  mills  and  mill  privileges.5 

(6)  Water  Power.  —  As  a  general  rule,  water  poYver  or  the  right  to  take 
and  use  running  Yvater  for  a  particular  purpose  may  be  actually  divided  among 
the  coproprietors  thereof.6 

(7)  Property  Subject  to  Liens.  —  A  partition  of  property  held  in  cotenancy 
will  not  be  prevented  by  the  fact  that  either  the  entire  property  or  the  interest 
of  one  or  more  of  the  cotenants  is  subject  to  liens.7 

(8)  Property  Subject  to  Easements.  — The  mere  fact  that  the  property  of 
which  division  is  sought,  or  a  portion  thereof,  is  subject  to  an  casement  will 
not  prevent  a  partition  thereof,*  though  undoubtedly  provision  would  be 
made,  Yvhen  necessary,  to  preserve  the  easement  from  being  impaired  in  value 
thereby. 

(9)  Property  Subject  to  Lease.  — The  existence  of  an  outstanding  lease  on 


1.  Advowson.  —  Johnstone  v.  Haber,  22  Beav. 
562;  Bodicoate  v.  Steers,  r  Dick.  69;  Matthews 
v.  Baih.  2  Dick.  652;  Buller  v.  Exeter,  1  Ves. 
340.  See  also  Salisbury  v.  Phillips,  Carth.  505, 
in  which  case  a  voluntary  partition  of  an  ad- 
vowson  was  held  to  be  good. 

2.  Hereditaments  Not  Partitionable.  —  Co.  Litt. 
164^/  Freeman  on  Cotenancy  and  Partition 
(2d  ed.),  §  434;  Allnatt  on  Partition  8;  Liv- 
ingston v.  Ketcham.  1  Barb.  (N.  Y.)  592. 

A  Mere  Eight  to  Work  Mines  in  the  land  of 
another  person  is  not  divisible.  Hughes  v. 
Devlin,  23  Cal.  501;  Smith  v.  Cooley,  65  Cal. 
46.  See  also  Harlow  v.  Lake  Suprrior  Iron 
Co  ,  36  Mich.  105. 

3.  Partition  of  Mines.  -See  the  title  Minks 
and  Mining  Claims,  vol.  20,  pp.  788,  789. 

Quarries  may  be  partitioned.  Weise  v. 
Welsh  30  N.  J.  Eq.  431;  McCabe  v.  McCabe, 
18  Hn.n  (N.  Y.)  153. 

Sale  to  Effect  Partition.  —  Rickards  v.  Rick- 
ards.  36  L.  J.  Ch.  176;  Lenfers  v.  Henke,  73 
III.  405,  24  Am.  Rep.  263.  See  also  Adam  v. 
Briggs  Iron  Co.,  7  Cush.  (Mass.)  361,  and  gen- 
erally infra,  this  litle.  Partition  Sales. 

A  Colorado  Statute  prohibited  a  sale  of  mining 
property  in  a  partition  proceeding,  a  power 
which  the  court  previously  possessed.  Brown 
v.  Challis.  23  Colo.  145. 

4.  Oil  and  Gas  under  Surface. —  Hall  v.  Vernon, 
47  W.  Va.  295,  81  Am.  St.  Rep.  791. 

5.  Mills  and  Mill  Privileges.  —  Cooper  v.  Cedar 
Rapids  Water  Power  Co.,  42  Iowa  398;  Han- 
son v.  Willard,  12  Me.  142,  28  Am.  Dec.  162; 
Smith  v.  Smith,  10  Paige  (N.  Y.)  470.  Contra, 
Brown  v.  Turner,  1  Aik.  (Vt.)  350,  15  Am.  Dec. 
696. 

6.  Actual  Division  —  /owa. —  Doan  v.  Metcalf, 


46  Iowa  120;  Cooper  v.  Cedar  Rapids  Water 
Power  Co.,  42  Iowa  398. 

Maine.  —  See  Munroe  v.  Gates,  48  Me.  463. 

Massachusetts.  —  Wamesit  Power  Co.  v. 
Sterling  Mills,  158  Mass.  435;  DeWitl  v.  Har- 
vey. 4  Gray  (Mass.)  486. 

New  Hampshire.  —  Morrill  v.  Morrill,  5  N. 
H.  134. 

New  York.  —  Smith  v.  Smith,  10  Paige  (N. 
Y.)  470,  Holim.  (N.  Y.)  506. 

Vermont.  —  Hooker  v.  Mcl.eod,  70  Vt.  327. 

Wisconsin.  —  Janesville  Cotton  Mfg.  Co.  v. 
Ford.  55  Wis.  197;  Spensley  v.  Janesville  Cot- 
ton Mfg.  Co.,  62  Wis.  549. 

Water  in  Mining  Ditch  —  Partition  in  Kind  Ira- 
practicable.  —  McGillivray  v.  Evans,  27  Cal.  92, 
slated  in  the  title  Mines  and  Mining  Claims, 
vol.  20,  p.  78q,  note  5. 

7.  Property  Subject  to  Liens.  —  Gore  v.  Dick- 
inson, 98  Ala.  363,  39  Am.  St  Rep.  (>7;  Hall 
v.  Morris,  13  Bush  (Ky.)  322;  Wotten  v  Cope- 
land,  7  Johns.  Ch.  (N.  Y.)  140;  Wright  v. 
Strother,  76  Va  857;  McDougallr.  McDougall. 
14  Grant  Ch.  (U.  C  )  267. 

Community  Property  in  Possession  of  a  Mort- 
gagee has  been  held  not  subject  to  partition 
until  the  lien  is  satisfied  or  redeemed,  because 
it  would  be  an  unlawful  interference  with  the 
occupation  of  the  mortgagee  and  might  affect 
the  rights  of  the  respective  spouses  dependent 
on  whether  one  or  the  other  should  redeem  the 
mortgage.  Cummings  v.  Cummings,  75  Cal. 
434- 

8.  Property  Subject  to  Easements.  —  Agar  v. 
Fairfax,  17  Vcs.  Jr.  533;  Pugh  v.  Peters,  11 
Nova  Scotia  139:  Crocker  i\  Colling,  170  Mass. 
68,  64  Am.  St.  Rep.  278;  Wesion  v.  Foster,  7 
Met.  (Mass.)  297. 
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the  premises  is  not  generally  considered  to  be  a  defense  to  a  bill  for  partition, 
though  it  may  be  material  in  determining  the  question  whether  the  relief 
granted  should  be  a  partition  in  kind  or  a  sale.1  In  one  case,  however,  the 
court  refused  to  decree  a  partition  while  two  of  the  tenants  in  common,  who 
were  defendants,  held  an  unexpired  lease  of  the  entire  property  from  the 
common  ancestor.* 

(10)  Buildings.  —  In  Massachusetts  it  has  been  held  that  buildings  owned 
in  common  but  standing  upon  land  to  which  the  petitioners  claim  no  title 
are  not  the  subject  of  partition.3 

(11)  Undivided  Portion  of  Land  — An  undivided  portion  of  land  cannot 
be  partitioned  between  its  tenants  in  common,  for  there  can  be  no  such 
thing  as  an  actual  division  of  an  undivided  portion,  and  the  object  of  setting 
out  in  severalty  the  part  or  purpart  of  each  tenant  cannot  in  such  case  be 
reached.4 

(12)  Copyholds.  —  In  England  the  statute  of  4  &  5  Vict.,  c.  35,  §  85,  author- 
izes the  partition  of  copyhold  estates,5  but  prior  to  the  enactment  of  that 
statute  such  estates  were  not  subject  to  partition.6  Even  before  that  time, 
however,  it  was  held  that  where  there  were  both  freeholds  and  copyholds  to 
be  divided,  the  court  might  make  partition  by  giving  the  entire  copyhold  to 
one  party  and  the  freehold  or  a  part  of  the  freehold  to  the  other,7  awarding 
owelty  when  necessary.8 

(13)  Manors.  —  The  partition  of  a  manor  may  be  compelled  in  equity.9 

(14)  Homestead. — As  a  general  rule  a  homestead  exemption  cannot  be 
partitioned  so  long  as  it  is  used  and  occupied  as  such  by  the  widow  or  any  of 
the  minor  children.10 

(15)  Various  Miscellaneous  Estates.  —  Questions  as  to  whether  partition 
can  be  had  of  equitable  estates,  life  estates,  reversions  or  remainders,  estates 
by  entirety,  trust  estates,  land  subject  to  dower,  partnership  property,  the 
estate  of  mortgagees  in  possession,  and  the  like  are  fully  discussed  in  another 
portion  of  this  title.11 

c.  Partition  in  Part  Only.  —  A  cotenant  cannot  enforce  a  partition  of 
a  part  only  of  the  common  lands,  leaving  the  rest  undivided,  but  the  entire 
property  must  be  included  in  the  partition.12    But  if  by  mistake  or  by  consent 

1.  Property  Subject  to  Lease.  —  Willard  v.  Wil-  10.  No  Partition  of  Homestead.  —  See  the  title 

lard,  145  U.  S.  116;  Brendel  v.  Klopp,  69  Md.  Homestead,  vol.  15,  pp.  699,  716,  and  the  fol- 

r;  Olivers.  Lansing,  50  Neb.  828;  Fitzpatrick  lowing  cases:   Trumbly  v.  Martell,  61  Kan. 

V.  Wilson,  12  Grant  Ch.  (U.  C.)  441.  703,  reversing  9  Kan.  App.  364;    Roberts  v. 

2.  Lease  Held  by  Cotenants.  —  Cannon  v.  Waie,  80  Mo.  363;  Garrison  v.  Ferguson, 
Lomax,  29  S.  Car.  369,  13  Am.  St.  Rep.  739.  (Tex.  Civ.  App.  1899)  54  S.  V^.  Rep.  247;  Mc- 

3.  Buildings  on  Land  to  Which  No  Title  Dougal  v.  Bradford,  80  Tex.  558.  See  also 
Claimed.  —  Rice  v.  Freeland,  12  Cush.  (Mass.)  Hardy  v.  Gregg,  (Miss.  1887)  2  So.  Rep. 
170.  358. 

4.  Undivided  Portion  Cannot  Be  Partitioned.  —  As  Against  Widow's  Vendee.  —  Partition, 
Sweeny  v.  Meany,  1  Miles  (Pa.)  167;  Ware  v.  though  forbidden  as  to  the  widow,  may  be  had 
Vignes,  35  La.  Ann.  288.  against  a  vendee  of  the  widow's  interest  in  the 

6.  Statute  Authorizing  Partition  of  Copyholds.  property.    Middleton  v.  Claughton,  77  Miss. 

—  Jope  v.  Morshead,  6  Beav.  213;  Bolton  v.  131. 

Ward,  4  Hare  530,  9  Jur.  591.    See  also  Bowles  During  the  Life  of  Both  Husband  and  Wife  the 

v.  Rump,  9  W.  R.  370.  husband  cannot  have  partition  of  the  home- 

6.  No  Partition  of  Copyhold.  —  Horncastle  v.  stead  against  the  wife's  consent ,  although  they 
Charlesworth,  n  Sim.  315  [citing  Shewen  v.  are  living  apart.  Mitchell  v.  Mitchell,  101  Ala. 
Kirwan  (1811),  not  reported];  Scott  v.  Fawcet,  183. 

1  Dick.  299.  See  also  the  cases  cited  in  the  pre-  Homestead  in  Land  Held  in  Cotenancy  —  Parti- 
ceding  note.  tion. —  See  the  title  Homestead,  vol.  15,  p.  5°9- 

7.  Estate  Consisting  of  Copyhold  and  Freehold.  11.  See  supra,  this  section,  Right  to  Compel. 

—  Dillon  v.  Coppin,  6  Beav.  217,  note;  Horn-  12.  Entire  Property  Must  Be  Included  — Ala- 
castle  v.  Charlesworth,  11  Sim.  315.  bama.  —  West  v.  West,  90  Ala.  458;  Wilkinson 

8.  Owelty.  —  Horncastle  v.  Charlesworth,  11  v.  Stuart,  74  Ala.  198;  Gore  v.  Dickinson,  98 
Sim.    315.    See    generally    infra,    this    title,  Ala.  363,  39  Am.  St.  Rep.  67. 

Owelty  of  Partition.  California.  —  Sutter  v.  San  Francisco,  36  Cal. 

9.  Manori. —  Hanbury  v.  Hussey,  14  Beav.  112.  See  also  Gates  v.  Salmon,  35  Cal.  576,95 
152,  15  Jur.  596;  Sparrow  v.  Fiend,  1  Dick.  348.  Am.  Dec.  139. 
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of  all  the  cotenants,  acting  innocently  and  fairly,  a  partition  of  a  portion  of 
their  estate  has  been  made,  whether  by  order  of  the  court  or  otherwise,  there 
is  no  reason  why  the  law  should  not  grant  a  division  of  the  remainder  at  the 
petition  of  one  or  more  of  the  tenants  in  common.' 

Where  There  Is  an  Obstacle  to  Partition  of  the  Whole  in  the  shape  of  an  outstanding 
life  estate  in  a  portion  of  the  tract,  or  in  one  or  more  of  several  tracts  held 
in  common,  the  cotenants  may  nevertheless,  it  has  been  held,  have  partition 
of  that  portion  or  of  those  tracts  to  which  they  have  a  present  title  and  right 
of  possession.2 

d.  When  Public  Policy  May  Prevent  Partition.  —  There  are  certain 
kinds  of  property  of  which  the  courts  will  refuse  to  make  a  partition  on  the 
ground  of  public  policy.3  Thus,  the  courts  have  refused  to  decree  partition 
of  a  railroad  on  the  ground  that  any  division  of  the  property  would  impair  its 
usefulness,  in  which  the  public  had  an  interest.4  It  has  also  been  held  that 
a  church  and  burial  ground  which  had  been  owned  and  used  by  two  societies 
as  tenants  in  common  for  many  years  should  not  be  partitioned.5 

5.  Actual  Division  of  Property — a.  In  General.  — At  Common  Law,  by  the 
judgment  upon  a  writ  de  partitione  faciaida,  the  sheriff  was  directed  to  go  in 
person  with  twelve  men  of  the  neighborhood  upon  the  lands  to  be  partitioned, 
and,  in  the  presence  of  the  parties,  to  cause  it  to  be  equally  divided  and 
fairly,  and  to  allot  to  each  party  his  just  share.6 

By  statute  it  is  generally  required,  where  an  actual  partition  is  ordered,  that 
a  designated  number  of  commissioners  shall  be  appointed  to  make  the  parti- 
tion directed  by  the  judgment.  The  manner  of  their  appointment,  their  pro- 
ceedings, and  their  report  are  treated  elsewhere.7  The  method  to  be  pursued 
in  actually  dividing  the  property  to  be  partitioned  is  regulated  by  statute,8 
and  the  statutory  instructions  must  be  understood  as  entering  into  and  form- 


Louisiana.  —  See  Dumestre's  Succession,  45 
La.  Ann.  200. 

Maine.  —  Bigelow  v.  Litilefield,  52  Me.  24, 
83  Am.  Dec.  484;  Duncan  v.  Sylvesier,  16  Me. 
388. 

Massachusetts.  —  Rarnes  v.  Boardman,  157 
Mass.  479;  Millers.  Miller.  13  Pick.  (Mass.; 
237;  Barnes  v.  Lynch,  151  Mass.  510,  21  Am. 
St.  Rep.  470.  See  also  Bartlet  v.  Harlow,  12 
Mass.  348.  7  Am.  Dec.  76;  Varnum  v.  Abbot, 
12  Mass.  474,  7  Am.  Dec.  87;  Marks  v.  Sewall, 
120  Mass.  174;  Blossom  v.  Brightman,2i  Pick. 
(Mass.)  283. 

Pennsylvania.  —  See  Adelman's  Estate,  6 
Kulp  (Pa.)  382. 

South  Carolina.  —  Goodhue  v.  Barnwell,  Rice 
Eq.  (S.  Car.)  198. 

Texas.  —  Battle  v.  John,  49  Tex.  202. 

A  Conveyance  by  One  Cotenant  of  his  inteiest 
in  a  part  only  of  the  land  held  in  common  does 
not  authorize  another  cotenant  lo  enforce  par- 
tition of  such  part  against  the  grantee,  leaving 
the  residue  of  the  estate  unpartitioned.  Bige- 
low  v.  Litilefield,  52  Me.  24,  83  Am.  Dec.  484. 
See  also  Barnes  v.  Lynch,  151  Mass.  510,  21 
Am.  St.  Rep.  470.  Contra,  Battle  v.  John,  49 
Tex.  202. 

Sale  of  Part  by  Cotenants.  —  Where  the  tenants 
in  common  have  by  agreement  sold  a  part  of 
the  tract,  or  one  of  several  tracts  held  in  com- 
mon, one  of  them  may  afterwards  enforce  a 
partition  of  the  remainder.  Claude  v.  Handy, 
83  Md.  225. 

Mineral  Rights  may  be  left  undivided.  See 
Bark^dale  v.  Parker,  87  Va.  141. 

1.  Former  Partition  of  Part.  —  Barnes  v. 
Boardman,  157  Mass.  479.    See  also  Cartmell 


v.  Chambers,  (Tex.  Civ.  App.  1899)  54  S.  W. 
Rep.  362. 

2.  Outstanding  Life  Estate.  —  Wilkinson  v. 
Stuart,  74  Ala.  198;  West  v.  West,  90  Ala. 
458. 

3.  Where  a  Castle  Used  for  the  Defense  of  the 

Realm  descended  to  two  or  more  coheirs,  at  com- 
mon law  this  could  not  be  partitioned,  for  the 
partition  would  expose  it  to  the  circumvention 
of  enemies  when  the  garrison  was  under  dis- 
tinct interests  and  powers.  Co.  Lilt.  165*7/ 
Bac.  Abr.,  tit.  Coparceners,  C. ;  Wood  z/.  Little, 
35  Me.  110. 

4.  Railroad. —  Railway  Co.  v.  Railroad  Co., 
38  Ohio  St.  614. 

5.  Church   and    Burial  Ground.  —  Brown  v. 

Lutheran  Church,  23  Pa.  St.  495. 

6.  Co.  Litt.  id-/',-  2  Black.  Com.  189;  2  Min. 
Inst.  416;  Clay's  Case,  Cro.  Eliz.  9;  Evving  v. 
Houston,  4  Dall.  (Pa.)  67;  Wistar's  Appeal, 
105  Pa.  St.  390. 

7.  See  the  title  Partition,  15  Encyc.  of  Pl. 
and  Pr.  769. 

8.  See  the  statutes  of  the  various  states. 
Appraisement  under  Pennsylvania  Statutes.  — 

See  Whitman  v.  O'Connor,  145  Pa.  St.  642; 
Christy's  Appeal,  no  Pa.  St.  538;  Wistar's 
Appeal,  105  Pa.  St.  390;  Wetberill  v.  Keim,  1 
Watts  fPa.)  320. 

Under  the  Louisiana  Statutes  (now  Garland's 
Rev.  Code  Prac.  1894,  £  1027,  and  Rev.  Civ. 
Code  1900,  arts.  1336,  1345L  the  judge  is  re- 
quired to  direct  the  manner  in  which  the  par- 
tition shall  be  made,  and  to  refer  the  parties  to 
a  notary  whom  he  shall  appoint  to  make  the 
partition.  Ilarrell's  Succession,  12  La.  Ann. 
337. 
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ing  a  part  of  every  decree  directing  partition,  though  not  expressed  therein.1 

b.  BOl  NDARIES.  — Where  the  boundaries  are  not  settled,  cither  the  par- 
tition should  be  delayed  until  the  lines  are  fixed,  or  it  should  be  according  to 
the  boundaries  ascertainable  bom  the  description  given  in  the  original  grant.8 
The  partition  of  land  granted  by  a  city  should  be  made  in  accordance  with 
the  official  map  iii  force  at  the  time  of  the  conveyance,  and  not  by  reference 
to  a  later  official  map.-"1 

c.  Equ  VLITY  in  Value  Rather  than  in  Area.  — A  fundamental  rule 
in  partition  is  that  it  shall  be  so  made  that  the  owners  in  common  shall 
become  owners  in  severalty  in  exact  proportion  in  value  to  their  respective 
interests  1  rather  than  with  regard  to  the  equality  of  area  of  the  several  parts.5 
Hut  it  has  been  held  that  in  partitioning  land  devised,  where  the  words  of  the 
testator  indicate  the  intention  that  the  property  should  be  divided  according 
to  quantity,  this  method  should  be  adopted  rather  than  division  according 
to  value.6 

,/.  Where  Property  Is  in  Several  Parcels.  —  Where  the  property  is 
in  several  parcels,  each  parcel  need  not,  and,  if  it  would  lessen  the  value  of 
the  property,  should  not,  be  divided,  but  one  or  more  entire  parcels  may  be 
assigned  to  each  party,  according  to  circumstances  and  the  situation  of  the 
estate,'  though  in  cases  where  it  can  be  done  without  injuring  the  value  of 
the  estate,  it  is  better  that  a  part  of  every  distinct  kind  of  property  should  be 
assigned  to  each  tenant,  especially  where  one  kind  of  property  is  of  greater 
value  than  the  others.8 

interest  in  Specific  Parcels.  —  Where  the  equities  of  the  case  give  to  some  of 
the  parties  interest  in  specific  parcels,  they  are  entitled  to  have  the  actual 
value  of  such  parcels  ascertained.9  So,  where  various  tracts  of  the  property 
have  been  mortgaged,  the  lands  in  the  respective  mortgages  should  be  treated 
as  distinct  parcels,  and  each  parcel  should  be  partitioned  among  the  owners 
thereof.10 

e.  Assignment  of  Shares  —  (i)  By  Whom  Made.  ■ — At  common  law 
and  by  the  early  English  statutes  assignment  of  the  shares  was  made  by  the 
sheriff  or  the  sheriff  and  inquest.11  The  matter  is  one  of  statutory  regulation, 
and  reference  should  be  had  to  the  provisions  of  the  various  states.12 

(2)  Advantage  of  Parties  to  Be  Considered.  —  In    assigning  the  shares  to 

The  notary   will   be  assisted   by  experts.  Actual,  Not  Average,  Value  Basis  of  Division. — 

Aguillard's  Succession,  13  La.  Ann.  97.  Grimes  v.  Little,  56  Ga.  649. 

An  Inventory  is  unnecessary  in  proceedings  6.  Land  Devised —  Intent  of  Testator.  —  Mc- 

for  the  partition  of  one  piece  of  property  only,  Clure  -'.  Taylor,  log  N.  Car.  641. 

of  which  a  minor  owns  an  undivided  share.  7.  Where  Property  Is   in  Several  Parcels. — 

Life  Assoc.  of  America  v.  Hall,  33  La.  Ann.  49.  Clarendon  v.  Hornby,  1  P.  Wms.  446;  Peers 

1.  Houston  v.  Blythe,  71  Tex.  719.  v.  Needham,  19  Beav.  316;  Stannard  v.  Sperry, 

2.  Hathaway  v.  De  Soto,  21  Cal.  191.  56  Conn.  541;  Claude  v.  Handy,  83  Md.  225; 

3.  Sullivan  v.  Lumsden,  118  Cal.  664.  Hagar  v.  Wiswall,  10  Pick.  (Mass  )  IS2; 
Only  Parties  Affected  Can  Complain  of  Change  of  Barnes  v.  Lynch,  i^i    Mass.  510,  21  Am.  St. 

Division  Line  of  Plat.  —  Walker  v.  Walker,  (R.  Rep,  470;  Smith  v.  Barber,  7  Ohio  (pt.  ii)  118; 

I.  1901)47  Atl.  Rep  1091.  Henrie  v.  Johnson,  28  W.  Va.  190.    See  also 

4.  Partition  with  Regard  to  Value.  —  Stannard  Buck  v.  Wolcott,  15  Gray  (Mass.)  502. 
v.  Sperry,  56  Conn.  541;  Grimes  v.  Little.  56  8.  Hay  v.  Estell,  19  N.  J.  Eq.  133. 

Ga.  649;  Hunter  v.  Brown,  7  B.  Mon.  (Ky.)  9.  Warfield  v.  Crane,  4  Abb.  App.  Dec.  (N. 

283;  Field  v.  Hanscomb,  15  Me.  365;  Robert-  Y.)  525. 

Robertson,  2  Swin  (Tenn.)  197;  Cox  v.  10.  Mortgaged  Lands.  —  Cheney  v.  Ricks,  168 

McMullin,   14  Gratt.  (Va.)  82.    And  see  La  111.  533.    See  also  Green  v.  Arnold,  11  R.  I. 

Motte  v.  Mohr,  78  Minn.  127,  construing  Gen.  364,  23  Am.  Rep.  466. 

Stat.  Minn.  (1894),  §  5776.  11.  Assignment  at  Common  Law.  —  Dana  v. 

5.  Dondero  z>.  Van  sickle,  1 1  Ne  v.  389;  Boston  Jackson,  6  Pa.  St.  234;  Ewing  v.  Houston,  4 
v.  Flankiinite  Co.  v.  Condit,  19  N.  J.  Eq.  394.  Dall.  (Pa.)  69.  See  also  Wistar's  Appeal,  105 
See  also  Coply  v.  Crane,  1  Root  (Conn.)  69.  Pa.  St.  390. 

The  Basis  of  the  Division  must  be  the  value  12.  Assignment  by  Sheriff  under  Act  Pa.  1832, 

of  the  fu-e  simple,  and  not  its  rental  value  at  §36. —  Wistar's  Appeal,  105  Pa.  St.  390;  Samp- 

the  time  of  the  partition.    Young  v.  Picket,  1  son's  Appeal,  4  W.  &  S.  (Pa.)  86. 

S.  &  R.  (Pa.)  467.  Assignment  by  Court  under  Code  Civ.  Pro.  Neb. 
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the  several  cotenants,  each  should  receive,  as  far  as  possible  without  injustice 
to  the  others,  that  share  which,  from  any  cause,  is  the  most  convenient  and 
valuable  to  him.1 

Assignment  of  Adjoining  Parcel.  —  Thus,  where  a  portion  of  the  common  prop- 
erty adjoins  other  property  owned  by  one  of  the  cotenants,  that  portion 
should  be  assigned  to  him  2  if  this  can  be  done  without  injury  to  the  other 
cotenants;3  and  where  the  allotment  of  a  particular  portion  will  give  to  a 
party  an  outlet  on  his  own  land  to  a  turnpike,  and  will  work  no  injury  to  the 
other  parties,  the  allotment  will  be  made  although  the  remainder  of  the  land 
cannot  be  divided  between  the  other  parties.4  A  division  of  the  property 
into  lots  of  such  dimensions  that  there  can  be  no  possible  use  or  sale  for  them 
will  not  be  sustained.5  While  it  is  proper  that  each  party  should,  if  prac- 
ticable, receive  his  share  in  one  tract,6  this  is  not  essential.7 

Assignment  at  Bequest  of  Party.  —  Where  a  particular  portion  of  the  land  has 
been  assigned  to  one  of  the  parties  with  his  express  consent  and  for  his  benefit, 
he  cannot  thereafter  complain  of  the  assignment.8 

Rights  of  Grantee.  — The  right  of  a  grantee  of  a  cotenant  to  have  his  land  so 
allotted  as  to  convey  the  property  purchased  by  him  is  subordinate  to  the 
right  of  the  parties  to  have  the  partition  so  made  as  to  meet  their  convenience." 

(3)  Distribution  by  Lot.  —  In  some  cases  the  parcels  are  distributed  among 
the  various  parties  by  drawing  lots. 10 

(4)  Distribution  by  Seniority  of  Title.  —  By  statute  in  Pennsylvania,11  in  all 

3.  Story  v.  Johnson,  1  Y.  &  C.  Exch.  538; 
Boley  v.  Skinner,  3S  Fla.  291;  Bridwell  7'. 
Bridvvell.  (Ky.  1809)  53  S.  W.  Rep.  1050;  Mack- 
bee  v.  Fields,  (Ky.  1886)  1  S.  W.  Rep.  485. 

4.  Outlet  to  Turnpike.  —  Conner  v.  Cox,  (Ky. 
1893)  22  S.  W.  Rep.  605. 

5.  Where  Division  in  Lots  Not  Sustained.  — 
Phillips  v.  Phillips,  1S5  111.  62g. 

6.  Share  in  One  Tract.  —  Hay  v.  Estell,  19  N. 
J.  Eq.  133.  See  also  Adam  v.  Bnggs  Iron  Co., 
7  Cush.  (Mass.)  365. 

7.  Houston  v.  Blythe,  71  Tex.  719. 

8.  Estoppel  to  Complain  of  Assignment.  — 
Haines  v.  Hewitt,  129  111.  347. 

9.  Assignment  to  Grantee. —  Holbrooke.  Bow- 
man,62N.  H.  313;  Arnold?'.  Cauble.49Tex.527. 

10.  Distribution  by  Lot.  -  Jones  v.  Crocker,  4 
La.  Ann.  8;  Moore  v.  McKiernan,  4  La.  Ann. 
226;  Paddock  v.  Shields,  57  Miss.  34c;  Houston 
v.  Blythe,  71  Tex.  719;  Cox  •</.  McMullin,  14 
Cratt.  (Va.)  82. 

The  Mississippi  Statute  (Code  1871,  c.  26; 
Annot.  Code  1892,  c.  97)  providing  for  partition 
by  allotment  through  ballots  can  be  adopted 
only  when  the  shares  of  the  cotenants  arc 
equal,  but  this  method  is  not  exclusive.  Pad- 
dock v.  Shields,  57  Miss.  340.  See  also  Hous- 
ton v.  Blythe,  71  Tex.  719. 

In  Louisiana,  without  an  express  agreement 
of  the  parties  made  in  writing  and  notified  to 
the  notary,  authorizing  him  not  to  draw  lots, 
he  cannot  dispense  with  that  formality  in 
making  the  partition  of  land  ordered  to  be 
made  in  kind.  Moore  v.  McKiernan,  4  La. 
Ann.  226. 

In  England  it  has  been  held  that  in  allotiing 
lands  in  a  partition  decree  between  coheirs, 
the  commissioners  should  draw  lots  only  when 
they  cannot  on  any  grounds  make  a  dis- 
cretionary allotment.  Canning  v.  Canning,  2 
Drew.  434. 

11.  Distribution  by  Seniority  of  Title.—  Act  Pa. 
May  5,  1841,  Bright.  Purd.  Dig.  Laws  Pa. 
(1894),  p.  1042,  par.  24. 
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(1899),  3  813.  —  McClave  v.  McClave,  60  Neb. 
464. 

Assignment  by  Court  under  Act  Pa.  May  5, 1841. 

—  Dana  v.  Jackson,  6  Pa.-  St.  234;  Klohs  v. 
Reifsnyder,  61  Pa.  St.  240. 

Assignment  by  Commissioners  of  Orphans'  Court. 

—  VVistar's  Appeal,  105  Pa.  St.  390. 

For  the  Method  of  Allotment  under  the  New 
Jersey  Act  of  1789,  (Elm.  Dig.  379),  see  Ken- 
nedy v.  Armstrong,  20  N.  J.  L.  693,  Burk  v. 
Hand,  45  N.  J.  Eq.  166. 

1.  Advantage  of  Parties.  —  Story  v.  Johnson, 
1  Y.  &  C.  Exch.  546;  Canning  v.  Canning,  2 
Eq.  R.  1147,  2  Drew.  434,  23  L.  J.  Ch.  879,  18 
J  ur.  640,  2  W.  R.  f  6r ;  Cochran  v.  Shoenberger, 
33  Fed.  Kep.  397;  Bird  v.  Bird,  15  Fla.  424,  21 
Am.  Kep.  296;  Bridwell  v.  Bridvvell,  (Ky.  1899) 
53  S.  VV.  Rep.  1050;  Doughty  v.  Little,  61  N. 
H.  365;  Hall  v.  Pid  lock,  21  N.  J.  Eq.  311. 
See  also  Gaithers  v.  Brown,  7  B.  Mon.  (Ky.)go. 

Improvements.  —  As  to  the  assignment  of 
properly  which  has  been  improved  by  a  party, 
see  the  title  IMPROVEMENTS,  vol  16,  p.  r  1 1  el  set/. 

Advantage  to  Husband  of  Party  Not  Considered. 

—  Mackbee  v.  Fields,  (Ky.  1886)  1  S.  W.  Rep. 
435. 

Under  Statutes  in  Some  States,  when  the  estate 
is  so  situated  that  it  cannot  be  divided  among 
the  parlies  without  great  prejudice  or  incon- 
venience, the  court  may  assign  it  to  one  of  the 
petitioning  parties,  he  paying  to  the  other  pe- 
titioners or  owners  such  sum  as  shall  be 
awarded.  Codman  v.  Tinkham,  15  Pick. 
(Mass.)  364;  Thompson  v.  Barber,  12  N.  H. 
563;  Freeman  v.  Allen,  17  Ohio  St.  527;  Cor- 
rothers  v.  Jolliffe,  32  VV.  Va.  562,  25  Am.  St. 
Rep.  836. 

2.  Where  Party  Owns  Adjacent  Property. —  Can- 
ning v.  Canning,  2  Eq.  R.  1147,  2  Drew.  434, 
23  L.  J.  Ch..  879,  18  Jur.  640.  2  VV.  R.  661; 
Cochran  v.  Shoenberger,  33  Fed.  Rep.  397; 
Koehler  v.  Klein,  128  111.  393;  Graham  v. 
Graham,  8  Bush  (Ky.)  334;  Claude  v.  Handy, 
83  Md,  225;  Hall  v.  Piddock,  21  4\,  J,  Eq.  311. 
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i  l  partition  in  the  Court  of  Common  Pleas,  the  holders  of  titles  to  the 
land  01  parts  thereof  must  be  allowed  "to  take  the  same  or  parts  thereof  con- 
se<  utively,  according  to  the  dates  of  their  respective  titles,  legal  or  equitable.  "* 

(5)  .  Issignment  to  Some  as  Cotenants.  —  Either  two  or  more  petitioners  2  or 
two  or  nun  c  of  the  defendants  may,  if  they  so  elect,  have  their  shares  assigned 
in  common,3  or  there  may  be  an  actual  partition  between  all  of  the  petitioners 
and  all  of  the  defendants.4  So,  where  there  is  no  dispute  as  to  the  interests 
ol  a  part  of  the  cotenants,  their  share  may  be  set  off  to  them,  the  balance 
b<  ing  left  in  common  until  the  disputes  of  the  remaining  cotenants  are 
judicially  determined.5  And  the  court  may  of  its  own  motion  set  off  together 
in  one  parcel  the  shares  of  such  parties  as  fail  to  ask  that  their  interests  be 
allotted  to  them  in  severalty.6 

infants.  —  Where  some  of  the  parties  are  minors  and  incapable  of  electing 
whether  they  will  have  the  partition  among  them  or  their  shares  allotted  to 
tln  ni  jointly,7  or  where  they  so  desire,8  the  court  may  set  off  their  shares 
undivided. 

(6)  Decreeing  Property  to  Heir  at  Valuation  —  (a)  In  General.  —  Under  the 
statutes  of  some  of  the  states,  the  court,  in  partitioning  the  estate  of  an  intes- 
tate among  his  heirs,  is  authorized  to  decree  the  property  to  one  of  the  heirs 
at  a  valuation,  where  it  cannot  be  divided  without  great  injury.9 

(b)  Eldest  Son's  Priority  of  Choice.  —  In  Maryland  and  Pennsylvania  the  eldest 
son  has,  by  statute,  the  first  choice  of  the  estate  at  the  valuation.10  The  chil- 
dren of  the  eldest  son  succeed  to  the  priority  of  choice  should  the  father  die;11 
and  upon  alienation,  the  right  passes  to  the  alienee.13 

(c)  Payment  of  Valuation  Money.  —  The  decree  assigning  property  is  void  unless 


1.  Dana  ?■.  Jackson,  6  Pa.  St.  234;  Klohs  v. 
Reifsnyder,  61  Pa.  Si.  240. 

Preference  Given  to  Older  Purchaser.  —  Warfield 
v.  Crane,  4  Abb.  App.  Dec.  (N.  Y.)  525;  Arnold 
v.  Cauble,  40.  Tex.  527. 

2.  Assigning  Shares  in  Common  — To  Petitioners. 
—  Donnor  v.  Quartermas,  go  Ala.  164,  24  Am. 
St.  Rep.  778;  Hanson  v.  Willard,  12  Me.  142, 
28  Am.  Dec.  162;  Upham  v.  Bradley,  17  Me. 
423;  Gordon  v.  Pearson,  1  Mass.  323;  Allen  v. 
Hoyt,  5  Met.  (Mass.)  326;  Page  v.  Webster,  8 
Mich.  263.  77  Am.  Dec.  446;  Abbott  v.  Perry, 
46  N.  H.  369;  Ladd  v.  Perley,  18  N.  H.  395; 
Northrop  v.  Anderson,  (Supm.  Ct.  Spec.  T.)  8 
How.  Pr.  (N.  Y.)  351;  Murray  v.  Wooden,  17 
Wend.  (N.  Y.)  531;  Walker  v.  Walker,  (Supm. 
Ct.)  3  Abb.  N.  Cas.  VN.  Y.)  12.  Contra,  Robert- 
son v.  Robertson,  2  Swan  (Tenn.)  197. 

Under  the  Writ  De  Partitione,  it  seems,  the 
rule  was  otherwise,  and  each  tenant's  share 
had  to  be  set  out  in  severalty.  Hanson  v. 
Willard,  12  Me.  142,  28  Am.  Dec.  r62. 

3.  To  Defendants. —  Ilobson  v.  Sherwood,  4 
Beav.  184;  Shull  v.  Kennon,  12  Ind.  34;  Han- 
son v.  Willard,  12  Me.  142,  28  Am.  Dec.  162; 
Gordon  v.  Pearson,  1  Mass.  328:  Thayer  v. 
Thayer,  7  Pick.  (Mass.)  209;  Paddock  v. 
Shields,  57  Miss.  340;  McWhorter  v.  Gibson, 
2  Wend.(N.  Y.)443;  Walker  v.  Walker,  (Supm. 
Ct.)  3  Abb.  N.  Cas.  (N.  Y.)  12;  Northrop  v. 
Anderson,  (Supm.  Ct.  Spec.  T.)  8  How.  Pr. 
(M.  Y.)  351 ;  Glasscock  v.  Hughes,  55  Tex.  461 ; 
Battle  v.  John,  49 Tex.  202.  Contra,  Robertson 
v.  Robertson.  2  Swan  (Tenn.)  197. 

There  May  Be  a  Subsequent  Partition  of  the 
portion  so  allotted  to  several  in  conmon. 
Giltings  v.  Worthington,  67  Md.  f3g. 

4.  Walker  v.  Walker,  (Supm.  Ct.)  3  Abb.  N. 
Cas.  (N.  Y.)  12. 


5.  Part  of  Lands  Bet  Off,  Remainder  Not  Par- 
titioned. —  Phelps  v.  Green,  3  Johns.  Ch.  (N. 

Y.)  302. 

6.  Failure  to  Ask  Allotment  in  Severalty.  — 

Eddie  v.  Eddie,  138  Mo.  599. 

7.  Assigning  Shares  of  Infants  in  Common.  — 

Paddock  v.  Shields,  57  Miss.  340. 

8.  Shull  v.  Kennon,  12  Ind.  34.  Contra, 
Handy  v.  Leavitt,  3  Edw.  (N.  Y.)  229. 

9.  Decreeing  Property  at  Valuation.  —  Johnson 
v.  Hoover,  75  Md.486;  Rice  v.  Smith,  14  Mass. 
431;  Newhall  v.  Sadler,  16  Mass.  /22;  Thayer 
v.  Thayer,  7  Pick.  (Mass.)  209;  Sumner  v. 
Parker,  7  Mass.  79;  Walton  v.  Willis,  1  Dall. 
(Pa.)  351;  Seaton  v.  Barry,  4  W.  &  S.  (Pa.)  183; 
Com.  v.  Haffey,  6  Fa.  St.  348;  McQueen  v. 
Fletcher,  4  Rich.  Eq.  (S.  Car.)  152.  See  also 
Devvar  v.  Spence,  2  Whart.  (Pa.)  211,  30  Am. 
Dec.  241. 

10.  Eldest  Son's  Priority. — Cochran  v.  Shoen- 
berger,  33  Fed.  Rep.  397;  Johnson  v.  Hoover, 
75  Md.  486;  Waltcn  v.  Willis,  1  Dall.  (Pa.)  351 ; 
Ragan's  Estate,  7  Watts  (Pa.)  438;  Hersha  v. 
Brenneman,  6  S.  &  R.  (Pa.)  2;  Klohs  v.  Reif- 
snyder, 61  Pa.  St.  240. 

Right  Confined  to  Cases  of  Inheritance.  —  John- 
son v.  Hoover,  75  Md.  486. 

11.  Ragan's  Estate,  7  Watts  (Pa.)  438;  Hersha 
v.  Brenneman,  6  S.  &  R.  (Pa.)  2. 

12.  Ragan's  Estate,  7  Watts  (Pa.)  438. 
Under  the  Provincial  Act  of  4  W.  &  M.,  c.  2,  the 

estate,  when  incapable  of  division  without  in- 
jury, was  to  be  offered  to  the  eldest  son,  or  to 
any  other  of  the  sons  successively,  upon  his 
refusal.    Sumner  v.  Parker,  7  Mass.  79. 

In  Canning  v.  Canning,  2  Drew,  434,  it  was 
held,  however,  that  the  fact  that  one  of  the 
two  heirs  was  the  eldest  daughter  did  not 
confer  011  her  the  right  of  priority  of  choice. 
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the  valuation  money  has  been  paid  or  security  for  the  payment  has  been  given. 1 
It  is  necessary  also  that  the  purparts  of  the  valuation  money  should  be 
specified,  and  the  time  of  payment  fixed. * 

An  Incumbrance  Created  by  an  Ancestor  upon  the  estate  is  a  good  defense  against 

the  payment  of  valuation  money  by  the  heir  to  whom  the  estate  was  allotted, 
without  regard  to  the  manner  in  which  the  valuation  was  secured.3 

(d)  Effect  of  Failure  to  Give  Notice.  —  While  a  decree  assigning  property  to  one 
of  the  heirs  at  a  valuation  is  void  as  to  an  heir  who  had  no  notice,  it  is  good, 
nevertheless,  as  to  another  who  had  assented  to  the  assignment  and  had 
received  his  proportionate  share  of  the  sum  awarded.4 

(e)  Right  of  Bidding  —  Pennsylvania  statute.  —  In  Pennsylvania  it  is  provided  by 
statute  0  that  in  cases  of  partition  of  real  estate,  where  a  valuation  has  been 
made  of  the  whole  or  parts  thereof,  the  estate  shall  be  allotted  to  such  one  or 
more  parties  as  shall,  at  the  return  of  the  rule  to  accept  or  refuse  to  take  at 
the  valuation,  offer  in  writing  the  highest  price  therefor  above  the  valuation 
returned.6 

Method  of  Making  Bids.  —  Each  party  can  make  one  offer  only,7  and  the  bids, 
which  must  be  in  writing,*  must  be  handed  in  at  the  same  time,  or  they  may 
be  sealed  up  until  the  court  shall  order  the  opening  of  all  of  them.9  The 
land  must  be  forthwith  awarded  to  the  successful  bidder. 10 

(7)  Assignment  of  Doiver.  —  The  method  of  assignment  of  dower  where 
partition  is  made  during  coverture  is  considered  elsewhere.11 

(8)  Assignment  of  Homestead.  —  A  full  treatment  is  given  elsewhere  in 
this  work  in  regard  to  partition  as  affecting  homestead  rights,12  and  the  ques- 
tion whether  the  homestead  is  subject  to  partition  at  the  suit  of  the  heirs  is 
discussed.13 


but  that  her  seniority  in  age  was  merely  a  cir- 
cumstance which  the  commissioners  might 
consider  in  allotting  the  properly. 

1.  Payment  of  Valuation  Money.  —  Thayer  v. 
Thayer,  7  Pick.  (Mass.)  209;  Newhall  v.  Sadler, 
16  Mass.  122;  Walton  v.  Willis,  1  Dall.  (Pa.) 
351. 

Action  by  Administrator  of  Feme  Covert  on 
Becognizance  for  Payment  of  Valuation  Money.  — 
Com.  v.  Haffey,  6  Pa.  St.  348. 

2.  Walton  v.  Willis,  1  Dall.  (Pa.)  351. 

3.  Seaton  v.  Harry,  4  W.  &  S.  (Pa.)  183. 

4.  Notice.  —  Rice  v.  Smith,  14  Mass.  431; 
Walton  v.  Willis,  1  Dall.  (Pa.)  351.  See  also 
Thayer  v.  Thayer,  7  Pick.  (Mass.)  209. 

5.  Bidding  for  Estate.  —  Act  Pa.  April  22, 
1S56,  Bright.  Purd.  Dig.  Laws  Pa.  (1894).  p. 
1642,  par.  25. 

6.  Cochran  v.  Shoenberger,  33  Fed.  Rep. 
397;  Whitman  v.  O'Connor,  145  Pa.  St.  642. 

The  Land  Must  Be  Incapable  of  Equal  Division, 
and  the  act  does  not  apply  if  it  can  be  divided 
into  as  many  parts  of  equal  value  as  there  are 
heirs.    Wistar's  Appeal,  105  Pa.  St.  390. 

All  Heirs  Must  Be  Brought  In.  —  The  land  can- 
not be  offered  to  any  of  the  heirs  until  all  are 
brought  in  by  rule.  Bartholomew's  Appeal, 
71  Pa.  St.  291. 

This  Statute  Does  Not  Apply  to  Partition  Pro 
ceedings  in  Courts  of  Equity,  but  is  applicable 
merely  in  the  Orphans'  Court  and  the  com- 
mon-law courts.  See  Cochran  v.  Shoenberger, 
33  Fed.  Rep.  397. 

Actual  Valuation  Not  Prerequisite.  —  This  pro- 
vision applies  not  only  to  cases  in  which  the 
valuation  has  actually  been  made,  but  also  to 
all  cases  wherein  the  valuation  is  required  by 
law  to  be  made.    Whitman  v.  O'Connor,  145 


Pa.  St.  642.  Compare  Wistar's  Appeal,  105  Pa. 
St.  390. 

7.  Manner  of  Making  Bids.  —  Klohs  v.  Reif  sny- 
der,  61  Pa.  St.  240;  Eyerman  v.  Detwiller,  136 
Pa.  St.  285;  Bartholomew's  Appeal,  71  Pa.  St. 
291. 

Joint  Bids.  —  When  two  or  more  parties  de- 
sire 10  submit  a  joint  bid  they  may  do  so,  and 
if  their  bid  is  the  highest,  the  land  or  the  pur- 
part thereof  so  bid  for  should  be  awarded  to 
them  jointly.  Eyerman  v.  Detwiller,  136  Pa. 
St.  285. 

8.  Bids  Must  Be  in  Writing.  —  Eyerman  v. 
Detwiller,  136  Pa.  St.  285;  Bartholomew's  Ap- 
peal, 71  Pa.  St.  291. 

9.  Handing  in  Bids.  —  Klohs  v.  Reifsnyder, 
61  Pa.  St.  240;  Bartholomew's  Appeal,  71  Pa. 
Si.  291. 

10.  Award  to  Successful  Bidder.  —  Eyerman  v. 
Detwiller,  136  Pa.  St.  285. 

11.  See  the  title  Dower,  vol.  10,  pp.  176.  202. 
Assignment  of  Dower  in  Form  of  Life  Annuity. 

—  Francisco  v,  Hendricks,  28  III.  64;  Miller  v. 
Peters,  25  Ohio  St.  270;  Baker  v.  Lcibert,  125 
Pa.  St.  106. 

Assignment  of  Dower  under  Code  W.  Va.,  c.  79. 

—  See  Hull  v.  Hull,  26  W.  Va.  t. 

Burden  of  Dower  Distributed  Among  Shares.  — 
Haines  v.  Hewitt,  129  III.  347. 

Under  the  Maryland  Act  of  1820,  a  widow  could 
not,  where  the  land  was  to  be  partitioned  in 
specie,  have  an  assignment  of  a  portion  of  the 
land  in  fee  equal  to  her  dower  in  the  whole. 
Wilhelm  v.  Wilhelm,  4  Md.  Ch.  330. 

12.  See  the  title  HOMESTEAD,  vol.  15,  p.  569. 

13.  See  the  title  HOMESTEAD,  vol.  15,  pp.  699, 
716.  See  also  the  title  Homesteads  and  Ex- 
emptions, 10  Encyc  of  Pl.  and  Pr.  91. 
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(9)  Assignment  of  Wasted  Portion.  —  Conversely  with  regard  to  the  rule  as 
to  improvements,1  courts  of  equity,  in  partitioning  real  estate,  will  allot  to 
col  nants  who  have,  by  commission  of  waste,  impaired  the  value  of  particular 
parts  of  the  estate  the  parts  so  wasted,  where  this  can  be  done  without  injus- 

rhe  purchaser  of  an  undivided  interest  of  a  cotenant  who  has  com- 
mitted waste  will  also,  upon  partition,  take  his  share  from  the  wasted  portion.3 

(10)  Protection  of  Cotenanfs  Grantee.  —  When  one  cotenant  has  conveyed 
.1  portion  of  the  common  property  by  metes  and  bounds,  in  an  action  for  a 
I  artition  the  court  will,  so  far  as  can  be  done  without  detriment  to  the  inter- 

of  the  other  cotenants,  set  apart  to  the  grantee  the  portion  thus  conveyed 
to  him.  1  This  ride  also  obtains  where  a  cotenant  has  conveyed  his  fractional 
undivided  interest  in  specific  tracts  out  of  the  common  land;5  and  where  the 
tracl  consists  of  several  parcels,  the  court  will  require  the  partitioning  of  the 
whole  in  one  suit,  so  that  the  rights  of  the  grantees  may  be  best  protected.6 

in  the  Case  of  a  Mortgage  given  by  a  tenant  in  common  to  a  specific  part  of 
the  common  property,  describing  it  by  metes  and  bounds,  the  mortgagee  has 
an  equity  to  require  that  partition  shall  be  so  made  as  to  allot  the  specific 
p  eiion  covered  by  the  mortgage  as  the  share  of  the  mortgagor,  provided 
this  can  be  done  without  prejudice  to  the  rights  of  the  others.  And  this 
equity,  where  there  are  several  successive  mortgages,  inures  to  each  of  the 
mortgagors  in  the  order  of  the  dates  of  the  several  mortgages.' 

(1 1)  Effect  of  Voluntary  Partition.  —  While  a  partition  made  under  a  vol- 
untary agreement  is  not  binding  as  to  cotenants  who  did  not  enter  therein, 
nor  as  to  purchasers  who  had  no  notice,8  the  court  will,  in  subsequent  par- 
tition proceedings,  set  off  the  shares  in  accordance  with  the  partition  previ- 
ously attempted,  as  far  as  this  can  be  done  without  serious  injury.9 

Enforcement  of  Covenants  of  Deed.  — ■  Partition  of  an  undivided  half  of  a  tract 


Assignment  of  Mansion  House  under  Pennsyl- 
vania Intestate  Act  of  April  8,  1833.  —  McCall's 

App=al,  56  Pa.  St.  3('3 

Duty  to  Set  Off  Homestead  under  Illinois  Parti- 
tion Act,  ^  22. —  Cribben  v.  Cribben,  136  111. 

609. 

Assignment  of  Homestead  to  Surviving  Grand- 
children as  Against  Creditors  of  Surviving  Son.  — 

See  Bird  v.  Bird,  15  Fla.  424,  2r  Am.  Rep.  296. 

1.  Setting  Off  Wasted  Property.  —  See  the  tilie 
Improvements,  vol.  16,  p.  111  et  sea. 

2.  McDonald  v.  Donaldson,  47  Fed.  Rep. 
765;  Polhemus  v.  Emson,  30  N.  J.  Eq.  405. 

3.  Polhemus  v.  Emson,  30  N.  J.  Eq.  405. 

4.  Protection  of  Grantee  —  England.  —  Story 
v.  Johnson,  2  Y.  &  C.  Exch.  586. 

Canada.  —  McNeil  v.  McDougall,  2S  Nova 
Scotia  296. 

United  States.  —  McDonald  v.  Donaldson,  47 
Fed.  Rep.  765, 

California.  —  Emeric  v.  Alvarado,  qo  Cal. 
444;  Gates  v.  Salmon,  46  Cal.  362.  See  also 
Gales  v.  Salmon.  35  Cal.  576,95  Am.  Dec.  139. 

Maine.  —  Webber  v.  Mallett,  16  Me.  88. 

Massachusetts.  —  Barnes  v.  Lynch,  151  Mass. 
510.  21  Am.  St.  Rep.  470. 

Michigan.  —  Campau  z>.  Godfrey,  18  Mich. 
27,  too  Am.  Dec.  133. 

Mississippi.  —  Paddock  v.  Shields,  57  Miss. 
340. 

New  Hampshire.  —  See  Whitton  v.  Whitton, 
38  N.  H.  127,  75  Am.  Dec.  163. 

Pennsylvania.  —  See  Harlan  v.  Langham,  69 
Pa.  St.  235. 

South  Carolina.  —  Young  v.  Edwards,  33  S. 
Car.  404,  26  Am.  St.  Rep.  689:  Charleston, 
etc.,  R,  Co.  v,  Leech,  39  S,  Car.  446. 


Texas.  —  Robinson  v.  McDonald,  11  Tex. 
390,  62  Am.  Dec.  480;  Grigsby  v.  Peak.  68 
Tex.  235,  2  Am.  Stj.  Rep.  487;  Furrh  v.  Win- 
ston, 66  Tex.  521;  Arnold  v.  Cauble.  49  Tex. 

527. 

Virginia.  —  McKee  v.  Barley,  11  Gratt.  (Va.) 

340. 

Code  Civ.  Pro.  Cal.,  §  764,  which  regulates  the 
alloiment  of  parcels  so  conveyed,  applies  to 
conveyances  made  before  its  enactment. 
Emeric  v.  Alvarado,  90  Cal.  444. 

The  Purchaser  Cannot  Be  Shifted  from  the 
locality  specified  in  the  deed  to  some  other 
portion  of  the  tract.  Arnold  v.  Cauble,  49 
Tex.  527.  See  also  Mitchell  v.  Hazen,  4  Conn. 
510. 

Effect  of  Covenant  of  Warranty  in  Deed.  — 

Emeric  v.  Alvarado,  90  Cal.  444. 

5.  Emeric  v.  Alvarado,  90  Cal.  444. 

6.  Sutter  v.  San  Francisco,  36  Cal.  112; 
Barnes  v.  Lynch,  151  Mass.  510,  21  Am.  St. 
Rep.  470.  See  also  Slory  v.  Johnson,  2  Y.  & 
C.  Exch.  586. 

7.  Protection  of  Mortgagee.  —  Kennedy  v. 
Boykin,  35  S.  Car.  61,  2S  Am.  St.  Rep.  838. 
See  also  Green  v.  Arnold,  11  R.  I.  364,  23  Am. 
Rep.  466. 

8.  Effect  of  Voluntary  Partition.  —  See  infra. 
this  title,  Effect  of  Partition  —  Judgments  and 
Decrees  Refusing  Partition. 

9.  McDonald  v.  Donaldson,  47  Fed.  Rep.  765  ■ 
Campau  v.  Campau,  19  Mich.  116.  See  also 
Gates  v.  Salmon,  46  Cal.  362;  Pringle  v.  Stur- 
geon. Litt.  Sel.  Cas.  (Ky.)  112;  High  v.  Tarver, 
(Tex.  Civ.  App.  1894)  25  S.  W.  Rep.  1098. 

Method  of  Assigning  New  Share. —  Illinois 
Land,  etc.,  Co,      Bonner,  75  111.  315. 
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should  be  made  in  accordance  with  the  covenants  contained  in  the  deed  con- 
veying the  property.1 

Enforcement  of  Terms  of  Contract.  —  Where  the  land  to  be  partitioned  was  con- 
veyed to  the  parties  in  consideration  of  their  performance  of  a  contract  which 
provided  what  portion  each  party  should  receive,  the  partition  should  be 
made  in  accordance  with  the  terms  of  the  contract,  although  the  deed  con- 
veying the  land  contained  no  provision  as  to  the  portion  which  each  party 
should  receive.2 

/.  Partition  by  Alternate  Occupation.  —  In  some  instances  it  has 
been  held  that  where  the  property  is  not  capable  of  an  actual  several  occupa- 
tion, the  use  and  enjoyment  may  be  so  regulated  as  most  nearly  to  effect 
justice  and  equality  between  the  parties,  as  by  alternate  occupation  3  or  by  a 
division  of  the  profits.4 

g.  Easements  and  Servitudes  —  (i)  In  General.  —  In  suits  for  partition 
the  court  has  the  power  to  create  new  easements  and  servitudes  and  to 
apportion  those  already  existing  upon  the  estate.8  Thus,  a  right  may  be 
granted  to  one  part  of  the  estate  which  contains  a  dam  to  overflow  another 
part.6 

(2)  Creation  of  Right  of  Way.  —  In  a  suit  for  the  partition  of  an  estate, 
the  court  may  create  a  right  of  way  for  one  allotment  over  another,  if  this 
appears  necessary  to  the  enjoyment  of  the  separate  allotment.'  It  has  been 
held,  however,  that  the  right  to  grant  a  right  of  way  is  limited  to  such  ways 
as  are  in  existence  and  in  condition  to  be  used  at  the  time  of  the  partition, 
and  so  defined  as  to  be  fixed  in  a  certain  course.8 

Establishment  of  streets.  —  The  commissioners  cannot  of  their  own  motion 
dedicate  a  portion  of  the  property  to  the  public  use  for  streets.9 

(3)  Apportionment  of  Existing  Ways.  —  Where  a  right  of  way  is  appurte- 
nant to  an  estate  which  is  being  partitioned,  the  court  may  allow  the  right  to 
all  the  cotcnants  or  may  confine  it  to  one  or  more  allotments  to  the  exclusion 
of  the  others. 10  It  would  seem,  however,  that  the  latter  power  exists  only 
where  the  way  is  upon  the  land  of  one  of  the  parties,  and  not  upon  the  land 
of  a  stranger. 11 

Evidence.  —  Where  the  evidence  does  not  show  clearly  which  of  two  ways 

1.  Hathaway  v.  De  Soto,  21  Cal.  191.  Commissioners  Cannot  Restrict  Location  of  Build- 

2.  Schuster  v.  Gamble,  103  Iowa  495.  ings  on  Purparts.  —  Warren  v.  Sheldon,  173  111. 
Oral  Agreement  as  to  Boundary  Line  Not  En-  340. 

forceable.  —  Sloan  v.  Grider,  (Ky.  1894)  25  S.  W.  6.  Kilgour  v.  Ashcom,  5  Har.  &.  J.  (Md.)  82; 

Rep.  110.  Smith  v.  Smith,  IO  Paige  (N.  Y.)  470. 

3.  Alternate  Occupation.  —  Salisbury  v.  Phil-  7.  Creation  of  Right  of  Way.  —  Cheswell  v. 
ips,  1  Salk.  43:  Hanson:-.  Willard,  12  Me.  143,  Chapman,  38  N.  H.  14,  75  Am.  Dec.  158; 
28  Am.  Dec.  162;  Adam  v.  Briggs  Iron  Co.,  7  Merrill  v.  Durrell,  67  N.  II.  108.  See  also 
Cush.  (Mass.)  365.  See  also  Co.  Litt.  4/1;  Fitz-  Chandler  v.  Goodridge,  23  Me.  78;  Davenport 
herb.  Nat.  P>rev.  62  I;  Bac.  Abr.,  tit.  Joint-  v.  Lamson,  21  Pick.  (Mass.)  72;  Symmes  v. 
Tenants  and  Tenants  in  Common,  I  7;  Conant  Drew,  21  Pick.  (Mass.)  278;  Hoffman  v.  Sav- 
v.  Smith,  1  Aik.  (Vt.)  67,  15  Am.  Dec.  669.  age,  15  Mass.  130;  Bakeman  v.  Talbot,  31  N. 

Under  the  New  Hampshire  Statute  (now  Pub.  Y.  366,  88  Am.  Dec.  275;  White  v.  Story,  2 

Stat.  1901,  c.  243,  §  13),  partition  cannot  be  Hill  (N.  Y.)  549. 

effected  by  assigning  to  the  joint  tenants  alter-  8.  Grant  of  Right  of  Way.  —  Cheswell  v.  Chap- 

nate  occupation  of  the  property.    Crowell  v.  man,  38  N.  H.  14,  75  Am.  Dec.  158. 

Woodbury,  52  N.  II.  613.    Com/>a>v  dictum  in  9.  Streets.  —  Kitchen  v.  Sheets,  I  Ind.  138; 

Morrill  v.  Morrill,  5  N.  H.  134.  New  Albany  v.  Williams,  126  Ind.  1. 

4.  Division  of  Profits.  —  Salisbury  v.  Philips,  10.  Apportionment  of  Existing    Ways.  —  Mt. 

1  Salk.  43;  Hanson  v.  Willard,  r2  Me.  142,  28  Hope  Iron  Co.  v.  Dearden,  140  Mass.  430; 
Am.  Dec.  162;   Adam  v.  Briggs  Iron  Co.,  7  Ilenrie  v.  Johnson,  28  W.  Va.  190. 

Cush.  (Mass.)  365.    See  also  Holmes  z>.  Holmes,  11.  Mt.  Hope  Iron  Co.  v.  Dearden,  140  Mass. 

2  Jones.  Eq.  (55  N.  Car.)  334.  430. 

5.  Creation  of  Easements.  —  Lister  v.  Lister,  3  Right  of  Way  Established  by  Act  of  Coteuants. 
Y.  &  C.  Exch.  540;  Cheswell  z>.  Chapman,  38  —In  Morris  v.  Timmins,  1  Beav.  411,  where 
N.  H.  14,  75  Am.  Dec.  158;  Smith  v.  Smith,  tenants  in  common  of  properly  had  set  out  a 
10  Paige  (N.  Y.)  470;  Eisner  v.  Curiel,  (Supm.  road  for  the  convenience  of  their  respective 
Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  245;  Ilenrie  v.  dwelling  houses  forever,  the  court,  in  a  suit  to 
Johnson,  28  W.  Va.  190.  partition  the  property,  though  of  the  opinion 
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was  assigned  to  a  share,  any  circumstances,  acts,  or  declarations  of  the  parties 
which  indicate  their  intention  are  admissible.1 

//.  WATER  RIGHTS.  -In  partitioning  water  rights,  the  rules  governing 
the  partition  should  be  certain,  definite,  and  self-adjusting,  so  that  they  will 
readily  apply  to  the  future  state  of  the  power.2  While  water  power  is  incap- 
able  of  practical  division  like  land,  by  metes  and  bounds,  a  proportion  of  the 
whole  power  may  nevertheless  be  assigned  to  each  proprietor  of  a  millsite.3 
This  may  be  done  by  assigning  to  each  of  the  owners  so  much  water  as  will 
run  through  a  gate  of  certain  dimensions;  *  or  the  land  under  the  water  and 
dam  may  be  partitioned  by  metes  and  bounds,  the  water  to  be  used  by  each 
parly  being  marked,  where  it  is  possible,  by  some  visible  monument;  or  the 
number  of  inches  to  he  used  by  each  party  may  be  designated.5 

i.  Mining  I'koi'KkTY.  'The  manner  of  partitioning  mining  property  has 
been  treated  elsewhere  in  this  work.6 

/'.  Apportionment  in  Cask  of  Failure  of  Title  or  Shortage. — 
Where,  by  reason  of  a  defect  in  the  common  title,  there  is  a  failure  of  title  to 
a  share,'  or  where  there  is  a  shortage,  owing  to  the  fact  that  the  commis- 
sioners  overestimated  the  tract,8  the  loss  thus  arising  must  be  apportioned 
among  all  of  the  parties. 

6.  Equitable  Relief  Incidental  to  Partition  —  a.  General  Rule.  —  A  court 
of  equity,  in  decreeing  a  partition,  does  not  act  ministerially,  and  in  obedience 
to  the  call  of  those  parties  who  have  a  right  to  the  partition,  but  bases  its 
action  upon  the  general  jurisdiction  given  to  courts  of  equity.  It  will,  there- 
fore, on  a  bill  for  partition,  adjust  the  equitable  rights  of  all  the  parties  inter- 
ested in  the  estate  9  so  far  as  they  relate  to  and  grow  out  of  the  relation  of 
the  parties  to  the  common  property,10  and  will  for  that  purpose  give  special 
instructions  to  the  commissioners  of  partition,  and  even,  in  cases  of  necessity, 
nominate  the  commissioners.11 

b.  Allowance  for  Payments  Made  on  Account  of  Property.  —  In 

that  the  road  should  not  be  interfered  with,  9.  Equitable  Rights  Will  Be  Adjusted  —  Eng- 

declined  to  give  any  special  direction  to  the  laud.  —  Story  v.  Johnson,  2  Y.  &  C.  Exch.  586. 

commissioners  in  regard  thereto.  Colorado.  —  Packard  v.  King,  3  Colo.  211. 

Extinguishment  of  Way.  —  Mt.  Hope  Iron  Co.  Connecticut. — Kelley  v. Madden,  40  Conn.  274. 

v.  Dearden,  140  Mass.  430.  Illinois.  —  King  v.  Cooper,  134  111.  183.  See 

1.  French  v.  Hayes,  43  N.  H.  30,  80  Am.  also  Litch  v.  Clinch,  136  111.  410. 

Dec.  127.  Indiana.  —  Milligan  v.  Poole,  35  Ind.  64. 

2.  Water  Rights.  —  Cooper  v.  Cedar  Rapids  Nebraska.  —  Lynch  v.  Lynch,  18  Neb.  586. 
Water  Power  Co.,  42  Iowa  398;  Doan  v.  Met-  Nevada.  —  Dall  v.  Confidence  Silver  Min. 
calf,  46  Iowa  120.  Co.,  3  Nev.  535,  93  Am.  Dec.  419. 

3.  Assigning  Water  Power  Between  Millsites.  New  Jersey.  —  See  Campbell  v.  Campbell,  11 
—  Doan  v.  Metcalf,  46  Iowa  120;  Munroe  v.  N.  J  Eq.  268. 

Gates,  48  Me.  463;  De  Witt  v.  Harvey,  4  Gray  New  York.  —  Evarts  v.  Woods,  (Supm.  Ct. 

(Mass  )  486.  Gen.  T.)  6  N.  Y.  Supp.  200. 

Water  Conducted  in  Ditch  for  Mining  Purposes  Ohio.  —  Miller  v.  Peters,  25  Ohio  St.  270. 

Held  Incapable  of  Partition.  —  See  McGillivray  Texas.  —  Kalteyer   v.  Wipff,  92  Tex.  673; 

v.  Evans,  27  Cal.  91.  Moore  v.  Moore,  (Tex.  Civ.  App.  1895)  31  S.  W. 

4.  Method  of  Assignment.  —  Cooper  v.  Cedar  Rep.  532. 

Rapids  Water  Power  Co.,  42  Iowa  398;  Morrill  Vermont.  —  Piper  v.  Farr,  47  Vt.  721. 

v.  Morrill,  5  N.  H.  134;  Smith  v.  Smith,  10  See  also  Rider  v.  Clark,  54  Iowa  292;  Herch- 

Paige  I'M.  Y.)  470.  enroeder  v.  Herchenroeder,  75  Mo.  App.  283; 

5.  Cooper  v.  Cedar  Rapids  Water  Power  Co.,  Holloway  v.  Holloway,  97  Mo.  628,  10  Am.  St. 
42  Iowa  398;  Smith  v.  Smith,  10  Paige  (N.  Y.)  Rep.  339. 

470.  Reformation   and  Foreclosure  of  Mortgage.  — 

6.  See  the  title  Minks  and  Mining  Claims,  Conyers  v.  Mericles,  75  Ind.  443. 

vol.  20,  p.  788.  10.  Equities  Must  Grow  Out  of  Relation  to  Com- 

7.  Failure  of  Title  to  Share.  —  Grigsby  v.  mon  Property.  —  Stuart  v.  Coalter,  4  Rand. 
Peak,  68  Tex.  235,  2  Am.  St.  Rep.  487.  (Va.)  74,  15  Am.  Dec.  731.    See  also  Wolcott 

8.  Shortage.  —  Clayton  v.  Feig,  179  III.  534:  v.  Robbins,  26  Conn.  236;  Doggett  v.  Hart,  5 
Cheatham  v.  Crews.  88  N.  Car.  38;  Patterson  Fla.  215,  58  Am.  Dec.  464;  Baltimore  v.  New 
v.  Lanning,  10  Watts  (Pa.)  135,  36  Am.  Dec.  Orleans,  45  La.  Ann.  526;  Bailey  v.  Knapp, 
154;  Seaton  v.  Barry,  4  W.  &  S.  (Pa.)  183;  79  Me.  205;  Norris's  Appeal,  64  Pa.  St.  275; 
Sawyer  v.  Cator,  8  Humph.  (Tenn.)  256,  47  Hale  v.  Darter,  5  Humph.  (Tenn.)  79. 

Am.  Dec.  608.  11.  Story  v.  Johnson,  2  Y.  &  C.  Exch.  586, 

1170  Volume  XXI. 


Partition  by 


PARTITION. 


Judicial  Proceedings* 


partition  proceedings  a  cotenant  is  entitled  to  an  allowance  for  payments 
made  by  him  on  account  of  the  common  property,  such  as  taxes,  assessments, 
the  satisfaction  of  liens,  and  the  like,1  and  the  amount  so  paid  may  be  set  off 
against  rents  and  profits  where  he  has  been  in  exclusive  possession  ;  2  but  no 
allowance  can  be  made  for  payments  which  were  not  for  the  benefit  of  the 
property  and  could  not  in  any  way  have  added  to  its  value.3 

c.  Accounting  for  Rents  and  Profits.  —  In  a  proceeding  for  partition 
a  court  of  equity  will  in  a  proper  case  require  one  cotenant  who  has  been  in 
exclusive  possession  of  the  common  property,  or  of  more  than  his  proportion 
thereof,  or  has  received  rents  and  profits,  to  a  share  of  which  his  cotenants 
are  entitled,  to  account  therefor.4 


1.  Allowance  for  Payments — Illinois.  —  Illinois 
Land,  etc.,  Co.  v.  Bonner,  75  111.  315.  See  also 
Taylor  v.  Dawson,  65  111.  App.  232. 

Missouri.  —  Burnes  v.  Porter,  82  Mo.  App. 
66;  Gunn  v.  Thruston,  130  Mo.  339;  Holloway 
v.  Holloway,  97  Mo.  628,  10  Am.  St.  Rep.  339. 

Ohio.  —  Ward  v.  Ward,  3  Ohio  Dec.  123,  6 
Ohio  Cir.  Dec.  444,  9  Ohio  Cir.  Ct.  454;  Wach- 
enheimer  v.  Standart,  8  Ohio  Cir.  Dec.  328. 

South  Carolina.  —  See  McCants  v.  McCanls, 
51  S.  Car.  503. 

Tennessee.  —  See  Johnson  0.  Johnson,  (Tenn. 
Ch.  1899)  53  S.  W.  Rep.  226. 

Texas.  —  Hanrick  v.  Gurley,  93  Tex.  458, 
(Tex.  Civ.  App.  1899)  48  S.  W.  Rep.  994. 

Washington.  —  Leake  v.  Hayes,  13  Wash. 
213.  52  Am.  St.  Rep.  34;  Blackwell  v.  McLean, 
9  Wash.  301. 

Compare  Tucker  v.  Whittlesey,  74  Wis  74. 
See  further  the  titles  Contribution  and  Ex- 
oneration, vol.  7,  p.  353  et  sea.;  Joint  Tenants 
and  Tenants  in  Common,  vol.  17,  p.  685  el  sea. 

Interest.  — On  partition  of  land  it  is  error  to 
allow  current  interest  on  the  amount  paid  by 
one  tenant  in  common  for  improvements  and 
taxes  on  the  land.  Talbot  v.  Todd,  7  J.  J. 
Marsh.  (Ky.)  456. 

Payments  Before  Cotenancy  Arose.  —  Simpson  v. 
Texas  Tram,  etc.,  Co.,  24  Tex.  Civ.  App.  362. 

2.  Setting  Off  Against  Rents  and  Profits.  — 
Barnes  v.  Rodgers,  54  S.  Car.  115.  See  also 
Ostermeyer  v.  Ostermeyer,  (Ky.  1897)  39S.  W. 
Rep.  22. 

3.  Payments  Not  Allowed  For. —  Fenton 
Miller,  116  Mich.  45,  72  Am.  St.  Rep.  502;  Clapp 
v.  Hunter,  52  N.  Y.  App.  Div.  253.    See  also 
Havey  v.  Kelleher,  36  N.  Y.  App.  Div.  201. 

4.  Accounting  for  Rents  and  Profits  —  England. 
—  Pascoe  v.  Swan,  5  Jur.  N.  S.  1235,  29  L.  J. 
Ch.  159.  1  L-  T.  N.  S.  17,  8  W.  R.  130;  Lori- 
mer  v.  Lorimer,  5  Marld.  363;  Burnell  v.  Bur- 
nell,  11  Ch.  D.  213,  48  L.  J.  Ch.  412,  27  W.  R. 
749.  See  also  Turner  v.  Morgan,  8  Ves.  Jr.  143; 
Moore  v.  Kempston,  18  W.  R.  803. 

Alabama.  —  See  West  v.  West,  90  Ala.  458. 

Arkansas.  — Cocke  v.  Clausen,  67  Ark.  455. 

Illinois.  —  Scott  v.  Bassett,  71  111.  App.  641; 
Rhodes  v.  Rhodes,  78  III.  App.  117. 

Kentucky.  —  Respass  7.  Breckcnridge,  2  A. 
K.  Marsh.  (Ky.)  581.  See  also  Ostermeyer  v. 
Ostermeyer,  (Ky.  1897)  39  S.  W.  Rep.  22. 

Massachusetts.  —  Rice  v.  Freeland.  12  Cush. 
(Mass.)  170. 

Michigan.  —  Hunt  v.  Hunt,  109  Mich.  399, 
Fenton  v.  Miller,  116  Mich.  45,  72  Am.  St.  Rep. 
502. 

Missouri.  —  Hollovvay  v.  Holloway,  97  Mo. 


628,  10  Am.  St.  Rep.  339;  Gunn  v.  Thruston, 
130  Mo.  339.  See  also  Beck  v.  Kallmeyer,  42 
Mo.  App.  563;  Lilly  v.  Menke.  126  Mo.  190. 

Nebraska.  —  Miller  -'.  Mills,  4  Neb.  362; 
Lynch  v.  Lynch,  18  Neb.  586. 

Nevada.  —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

New  Jersey.  —  Davidson  v.  Thompson,  22  N. 
J.  Eq.  83. 

New  York.  —  Walther  v.  Regnalt,  56  H  un  (N. 
Y.)  560;  McCabe  v.  McCabe,  18  Hun  (N.  Y.) 
153.  See  also  Brown  v.  Mont,  54  N.  Y.  App. 
Div.  604. 

South  Carolina.  —  Backler  v.  Farrow,  2  Hill. 
Eq.  (S.  Car.)  in;  Barnes  v.  Rodgers,  54  S. 
Car.  115. 

Tennessee.  —  Johnson  v.  Johnson,  (Tenn.  Ch. 
1899)  53  S.  W.  Rep.  226. 

Texas.  —  Bailey  v.  Laws,  3  Tex.  Civ.  App. 
529;  Kalteyer  v.  Wipff,  92  Tex.  673;  Wipff  v. 
Heder,  (Tex.  Civ.  App.  1897)  41  S.  W.  Rep. 
164. 

West  Virginia.  —  Rust  v.  Rust,  17  W.  Va. 
901. 

As  to  Rents  and  Profits  Generally,  see  the  title 

Joint  Tenants  and  Tenants  in  Common,  vol. 
17,  p.  688. 

When  Interest  Not  Allowed.  —  Clark  v.  Iler- 
shy,  52  Ark.  473. 

Setting  Off  Rents  and  Profits  Against  Payments 
Made. —  Wilrke  t.  Wilcke,  102  Iowa  173. 

Waiver  of  CUim  for  Rents. —  Cocke  v.  Clausen, 
67  Ark.  455;  Rhodes  v.  Rhodes,  78  III.  App. 
117. 

Rental  Value  or  Receipt  of  Rents  Must  Be 
Shown.  —  Moy  v.  Moy,  in  Iowa  161. 

Case  Explained.  —  One  paragraph  of  the  syl- 
labus to  the  case  of  Mattair  v.  Payne,  15  Fla. 
682,  is  as  follows:  "A  demand  for  rent  and 
profits,  or  for  use  and  occupation,  cannot  be 
recovered  in  a  suit  in  equity  for  a  partition." 
While  this  syllabus  appears  to  be  in  direct  con- 
flict with  the  text,  an  examination  of  the 
opinion  shows  that  the  case  is  not  in  such  con- 
flict, for  the  demand  in  the  bill  of  complaint 
was  for  an  account  of  rents  and  profits,  the 
;  setting  asitle  of  deeds  and  mortgages,  the  de- 
termining of  the  rights  of  persons  not  parties, 
the  adjusting  of  legal  titles  and  equitable  titles, 
the  possession  of  the  lands,  which  were  held 
adversely  to  the  complainant,  and  a  sale  and 
partition  of  the  proceeds  of  ihc  land  so  adverse- 
ly held;  and  the  court  said  that  "the  several 
matters  grouped  together  in  the  bill  are  so 
incapable  and  multifarious  that  no  other  de- 
cree can  be  made  upon  (he  whole  case  in 
justice  to  all  parties  except  to  dismiss  the  bill 
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Routs  Accruing  After  Judgment.  —  A  judgment  cannot  be  rendered  against  a 
cot'  riant  in  possession  of  the  common  property  for  rents  to  accrue  after  the 
judgment  ami  dow  n  to  its  final  execution.1 

Where  Property  Subject  to  Life  Estate.  —  In  a  suit   for  partition  of  property  sub- 

jecl  to  a  lift  estate  it  is  improper  to  direct  an  account  of  the  rents,  issues,  and 
proiiu  of  the  land  between  the  remaindermen,  although  one  of  them  may 
have  been  in  exclusive  possession  thereof  for  some  time  previous  to  the  filing 
of  an  answer  by  the  life  tenant  disclaiming  his  life  estate  therein,  because 
until  that  time  the  life  tenant  was  entitled  to  the  rents  and  profits.2 

Purpart  Subject  to  Mortgage.  —  Where  the  share  of  the  cotenant  who  has  been 
in  possession  is  subject  to  a  mortgage,  the  amount  due  from  him  to  his 
co-owners  for  rent  cannot  be  set  off  as  against  his  share  of  the  proceeds  of  a 
sale  of  the  property,  to  the  prejudice  of  the  mortgagee.3 

The  Value  of  improvements  made  by  a  cotenant  who  has  been  in  possession  may 
be  set  off  against  the  rents  and  profits  with  which  he  is  chargeable.4 

(/.  Disposition  of  and  Allowance  lor  Improvements.  —  Where  one 
of  several  cotenants  has  in  good  faith  erected  valuable  improvements  upon 
the  common  property  at  his  own  expense,  equity  will  take  this  fact  into  con- 
sideration upon  a  partition  and  in  some  way  will  make  an  allowance  to  him 
therefor  in  addition  to  his  pro  rata  share  of  the  property.5    The  methods 


without  prejudice,  in  order  that  the  several 
interests  of  the  various  parties  may  be  pro- 
tected." 

Lien  for  Rents   and  Profits. — See    the  title 

Joint  Tenants  and  Tenants  in  Common,  vol. 
17,  p.  697. 

Necessity  for  Demand.  —  Bailey  v.  Laws,  3 
Tex.  Civ.  App.  529;  Leake  v.  Hayes,  13  Wash. 
313,  52  Am.  St.  Rep.  34.  See  also  the  title 
Joint  Tenants  and  Tenants  in  Common,  vol. 
17,  p.  690. 

1.  Rents  Accruing  After  Judgment.  —  Keener 

v.  Moss,  66  Tex.  181. 

Profits  Resulting  from  Improvements.  —  See  the 
title  Joint  Tenants  and  Tenants  in  Common, 
vol.  17,  p.  692.  And  see  Leake  v.  Hayes,  13 
Wash.  213,  52  Am.  St.  Rep.  34. 

2.  Hice  v.  Nixon,  34  W.  Va.  107. 

3.  Hill  v.  Hickin,  (1897)  2  Ch  579,  66  L.  J. 
Ch.  717,  77  L.  T.  N.  S.  127,  46  W.  R.  137. 

4.  8etting  Off  Value  of  Improvements.  —  Fenion 
v.  Miller,  116  Mich.  45,  72  Am.  St.  Rep.  502. 
See  also  Gjerstadengen  v.  Hartzell,  9  N.  Dak. 
268.  81  Am.  St.  Rep.  575.  And  see  the  title 
Improvements,  vol.  16,  pp.  116,  117. 

Limitation  of  Actions.  —  See  the  title  Joint 
Tenants  and  Tenants  in  Common,  vol.  17,  p. 
696. 

5.  Right  to  Allowance  for  Improvements  —  Eng- 
land.—  Pascoe  v.  Swan,  29  L.  J.  Ch.  159,  5 
Jur.  N.  S.  1235,  1  L.  T.  N.  S.  17,  8  W.  R.  130, 
Kenrick  v.  Mountsteven,  48  W.  R.  141;  Wil- 
liams 7i.  Williams,  68  L.  J.  Ch.  528.  See  also 
Watson  v.  Gass,  51  L.  J.  Ch.  480,  45  L.  T.  N. 
S.  582,  30  W.  R.  286;  In  re  Cook,  (1896)  I  Ch. 
923,  65  L.  J.  Ch.  654,  74  L.  T.  N.  S.  652,  44  W. 
R.  646. 

United  States.  — Cochran  v.  Shoenberger,  33 
Fed.  Rep.  397. 

Arkansas.  —  Cocke  v.  Clausen,  67  Ark.  451;. 

California.  —  Emeric  v.  Alvarado,  90  Cal. 
444- 

Florida.  —  Boley  v.  Skinner,  38  Fla.  291. 
Illinois.  —  Roberts  v.  Beckwith,  79  111.  246; 
Eury  v.  Merrill,  42  111.  App.  193. 
Indiana.  —  Mayer  v.  Haggerty,  138  Ind.  628; 


Peden  v.  Cavins,  134  Ind.  494,  39  Am.  St. 
Rep.  276.  See  also  Quick  v.  Brenner,  101  Ind. 
230;  Prather  v.  Prather,  139  Ind.  570. 

Iowa.  —  Moy  v.  Moy,  111  Iowa  161 ;  Berg- 
man v.  Kammlade,  109  Iowa  305. 

Kansas.  —  Sarbach  v.  Newell,  35  Kan.  180. 

Kentucky.  —  Dehoney  v.  Bell,  (Ky.  1895)  30 
S.  W.  Rep.  400.  See  also  Ward  v.  Ward,  (Ky. 
1894)  25  S.  W".  Rep.  112. 

Louisiana.  —  Walker  v.  Barrow,  43  La.  Ann. 
863. 

Maine.  —  See  Parsons  v.  Copeland,  38  Me. 

537- 

Massachusetts.  —  Rice  v.  Freeland,  12  Cush. 
(Mass.)  170. 

Michigan.  —  See  Fenion  v.  Miller,  116  Mich. 
45,  72  Am.  St.  Rep.  502. 

Mississippi.  —  Paddock  v.  Shields,  57  Miss. 
340. 

Missouri.  —  Gunn  v.  Thruston,  130  Mo.  339. 

Nebraska.  —  Carson  v.  Broady,  56  Neb.  648, 
71  Am.  St.  Rep.  691. 

Nevada. —  Dall  v.  Confidence  Silver  Min.  Co., 
3  Nev.  531,  93  Am.  Dec.  419. 

New  Hampshire.  —  Leavitt  v.  Locke,  68  N. 
H.  17. 

New  Jersey.  —  Hall  v.  Piddock,  21  N.  J.  Eq. 

3". 

New  York.  —  Eakin  v.  Knabe,  (Supm.  Ct. 
Tr.  T.)  31  Misc.  (N.  Y.)  221;  Clapp  v.  Hunter, 
52  N.  Y.  App.  Div.  253. 

North  Carolina.  —  Cox  v.  Ward,  107  N.  Car. 
507. 

Ohio.  — Youngs  v.  Heffner,  36  Ohio  St.  232. 

South  Carolina.  —  Hall  v.  Boatwright,  58  S. 
Car.  544,  79  Am.  St.  Rep.  864.  But  compare 
Hancock  v.  Day,  McMull.  Eq.  (S.  Car.)  69,  36 
Am.  Dec.  293. 

I'exas.  —  Freeman  v.  Preston,  (Tex.  Civ. 
App.  1895)  29  S.  W.  Rep.  495 ;  Petrucio  v.  Sear- 
don,  76  Tex.  639. 

Washington.  —  Leake  v.  Hayes,  13  Wash. 
213,  52  Am.  St.  Rep.  34;  Blackwell  v.  McLean, 
9  Wash.  301. 

See  also  the  title  Contribution  and  Ex- 
oneration, vol.  7,  p.  358. 
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adopted  for  the  making  of  this  allowance  have  been  fully  discussed  in  another 
portion  of  this  work,  to  which  the  reader  is  referred.1 

e.  Equalizing  Advancements.  —  In  proceedings  between  the  heirs  of 
a  decedent  for  partition  of  his  estate,  the  court  may  and  should  take  into 
account  advancements  made  by  the  decedent  to  some  of  the  heirs,  by  requir- 
ing that  such  advancements  be  brought  into  hotchpot  and  adjusted  so  that 
all  the  shares  will  be  equal.2 

/.  Appointment  of  Receiver.  —  Courts  of  equity  have  often  appointed 
receivers  to  take  charge  of  property  subject  to  partition,  in  order  to  receive 
rents  3  or  otherwise  to  safeguard  the  respective  interests  of  cotenants.4  The 
test  usually  applied  to  determine  the  necessity  of  a  receivership  is  w  hether 
the  one  cotenant  holds  in  exclusion  of  the  other;  if  so,  a  receiver  may  be 
appointed.3  But  in  England,  by  virtue  of  the  Judicature  Act  of  1873,  the 
right  of  the  court  to  appoint  a  receiver  is  not  dependent  upon  exclusive  occu- 
pation.8 Waere  the  CO  tenants  have  themselves  agreed  that  a  receiver  may 
manage  the  property,  the  court  will  appoint  such  officer,  as  no  other  mode  of 
creating  him  is  possible.7  Such  appointment  is  peculiarly  appropriate  where 
the  co-owners  are  hostile  and  liable  to  injure  the  property.8 

g.  Injunction  Aoainst  Waste. — It  has  been  said  that  where  one 
tenant  in  common,  pending  a  bill  for  partition,  is  committing  or  threatens  to 
commit  waste,  an  injunction  is  a  peculiarly  proper  and  appropriate  remedy, 
as  old  as  the  statute  of  Westminster  II.9  But  in  other  cases  its  propriety  has 
been  questioned  on  the  ground  that  each  of  the  cotenants  has  an  equal  right 
to  the  enjoyment  of  the  common  estate,  and  it  is  said  that  the  jurisdiction  is 
sparingly  exercised.10 


1.  See  the  title  Improvements,  vol.  16,  pp. 
111-117. 

2.  Equalizing  Advancements  —  Alabama.  — 
Marshall  v.  Mtrsh  ill,  86  Ala.  383. 

Illinois.  —  Pigg  v.  Cirroll,  89  III.  205. 

Indiana.  —  Keplir  ?/.  Kepler,  2  Ind.  363; 
Duncan  v.  Henry,  125  Ind.  10. 

Iowa.  —  Finch  v.  Girrett,  102  Iowa  381. 

Kansas. —  White  v.  White.  41  Kan.  556. 

Missouri. — Green  v.  Walker,  99  Mo.  68; 
Gunn  v.  Thruston,  130  Mo.  339. 

Nebraska.  —  McClave  v.  McCIave,  60  Neb. 
464. 

New  Jersey.  —  State  v.  Rickey,  8  N.  J.  L.  50. 

North  Carolina.  —  Toomer  v.  Toomer,  1 
Murph.  (5  N.  Car.)  93. 

Canada.  —  Filman  v.  Filman,  15  Grant  Ch. 
(U.  C.)  643. 

See  generally  the  titles  Advancements,  vol. 
1,  p.  760:  Succession. 

A  Purchaser  from  one  heir  may  on  partition 
set  up  advancements  10  the  other  heirs.  Dun- 
can v.  Henry,  123  Ind.  ro. 

A  Court  Should  Not  Order  Advancements  to  Be 
Brought  into  Hotchpot  on  partition  where  the 
estate  has  not  been  finally  settled  and  it  is  not 
alleged  and  does  not  appear  that  the  adminis- 
trator has  not  assets  enough  remaining  to 
equali/.e  any  inequality  so  that  exact  justice 
may  be  done  to  each  parly  on  a  final  settle- 
ment.   Saxon  v.  Ames,  47  Miss.  565. 

3.  To  Receive  Rents.  —  Holmes  v.  Bell,  2 
Beav.  298;  Williams  v.  Jenkins,  ri  Ga.  595; 
Rutherford  v.  Jones,  14  Ga.  522.  And  see  Ver- 
planck  v.  Verplanrk,  22  Hun  (N.  Y.)  104. 

4.  In  Interest  of  Cotenants.  —  Jefferys  v.  Smith, 
1  Jac.  &  W.  298;  Evelyn  v.  Evelyn,  2  Dick. 
800;  Calvert  v.  Adams,  2  Dick.  478;  Hargrave 
v.  Hargrave,  9  Beav.  549;  Fall  v.  Elkins,  c>  W. 
R.  861;  Street  v.  Anderton,  4  Bro.  C.  C.  (5th 


ed.)  4t4,  Goodale  v.  Fifteenth  Dist.  Ct.,  56 
Cat.  26;  Weise  v.  Welsh,  30  N.  J.  Eq.  431; 
Pignolet  v.  Bushe,  (Supm.  Ct.  Gen.  T.)  28 
How.  Pr.  (N.  Y.)  9. 

5.  Receiver  When  Possession  Exclusive.  — 
Scurrah  v.  Scurrah,  t4  Jur.  874;  Milbank  v. 
Revett,  2  Meriv.  405;  Sandford  v.  Ballard,  30 
Beav.  109;  Varnum  v.  Leek.  65  Iowa  75 r ;  Low 
v.  Holmes,  t7  N.  J.  Eq.  148. 

6.  Judicature  Act. —  Porrer  v.  Lopes,  7  Ch. 
D.  358. 

7.  Appointed  by  Mutual  Agreement.  —  Bowers 
v.  Durant,  (Supm.  Ct.  Gen.  T.)  2  N.  Y.  St. 
Rep.  127. 

8.  When  Tenants  Are  Hostile.  —  Goldberg  r;. 
Richards,  (N.  Y.  Super.  Ct.  Spec.  T.)  5  Misc. 
(N.  Y.)4r9- 

In  Weeks  v.  Weeks,  106  N.  Y.  626,  it  was 
held  that  the  court  could  authorize  a  receiver 
to  make  a  lease  for  a  term  certain  (here,  for 
three  years),  although  it  might,  as  here,  extend 
beyond  the  close  of  the  pending  litigation. 
But  in  such  case  the  court  has  power  to  modify 
or  vacate  the  order  and  to  award  indemnity  to 
the  lessee  as  a  condition  of  such  modification, 
to  be  paid  from  the  fund  derived  from  the  sale. 
See  also  Weeks  v.  Cornwall,  (Supm.  Ct.)  19 
Abb.  N.  Cas.  (N.  Y.)  356 

9.  Injunction  Pendente  Lite. —  13  Edw.  I.,  c. 
22;  Weise  v.  Welsh,  30  N  J.  Eq.  431;  Collin 
v.  Loper,  25  N.  J.  Eq.  443;  Hawley  v.  Clowes, 
2  Johns.  Ch.  (N.  Y.)  122." 

Injunction  Against  Judgment. —  It  has  been 
held  that  even  after  the  judgment  at  law  for 
an  actual  partition  of  land,  a  court  of  equity 
will,  upon  sufficient  showing,  grant  to  a  portion 
of  the  tenants  an  injunction  against  the  judg- 
ment. Gash  v.  Ledbetter,  6  Ired.  Eq.  (41  N. 
Car.)  183. 

10.  Sparingly  Employed. —  Hughes  v.  D'Arcy, 
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7.  Time  for  Institution  of  Proceedings  —  a.  When  Premature.  —  In  some 
states  the  statutes  prohibit  the  institution  of  an  action  or  proceeding  to  obtain 
,i  partition  of  the  land  of  a  decedent  among  his  heirs  before  the  expiration  of 
.1  fixed  time  after  his  decease  or  before  the  settlement  of  the  estate  by  the 
administrator;1  and  even  in  the  absence  of  any  statute,  a  proceeding  for 
partition  brought  before  the  estate  had  been  settled  or  the  time  allowed 
foi  that  purpose  had  expired  has  been  held  to  be  premature.3 

b.  WHEN  BARRED.  — The  right  to  partition  has  its  inception  at  the 
beginning  of  the  cotenancy,3  but  the  statute  of  limitations  does  not  apply  to 
actions  for  partition,  and  hence  the  right  is  not  affected  by  a  failure  to  exer- 
( ise  it  for  more  than  the  statutory  period  where  neither  of  the  cotenants  holds 
possession  adversely  to  the  others.'4  Where,  however,  one  cotenant  is  in 
possession  claiming  adversely  to  all  others,  the  right  of  such  others  to  par- 
tition will,  of  course,  be  barred  unless  it  is  exercised  before  the  expiration  of 
the  period  necessary  for  the  occupying  cotenant's  possession  to  ripen  into 
title  by  adverse  possession.5 

8.  Jury  Trial.  —  Questions  of  fact  arising  in  an  action  or  proceeding  for 
partition  are  usually  considered  to  be  triable  by  a  jury,  especially  where  they 
relate  to  the  title  to  the  property  of  which  partition  is  sought.6 


Ir.  R.  8  Eq.  71;  Twort  v.  Ttvort,  16  Ves.  Jr. 
128;  Smallman  v.  Onions,  3  Bro.  C.  C.  (5th 
ed.)62i;  Bailey  v.  Hobson,  L.  R.  5  Ch.  180; 
Goodwyn  v.  Spray,  2  Dick.  667;  Hole  v. 
Thomas,  7  Ves.  Jr.  589;  Hihn  v.  Peck,  18  Cal. 
641;  Obert  v.  Obert,  5  N.  J.  Eq.  397. 

1.  Beecher  v.  Reecher,  43  Conn.  556. 

None  But  Creditors  of  Estate  Can  Complain  of 
Premature  Partition.  —  White  v.  Jones,  67  Tex. 
638. 

Ohio  Statute.  —  The  provisions  of  Bates's 
Annot.  Stat.  Ohio  (1897),  §  5756,  that  partition 
shall  not  be  ordered  by  the  court  within  one 
year  from  the  date  of  the  death  of  a  decedent 
unless  the  petition  sets  forth  certain  facts  and 
proof  of  the  facts  be  made  on  the  hearing,  do 
not  limit  the  time  of  filing  the  petition,  but 
limit  only  the  time  when  partition  may  be 
ordered.  The  petition  may  be  filed  at  any 
time,  but  the  decree  for  partition  cannot  be 
entered  until  the  expiration  of  the  year. 
Schneider  v.  Cordesman,  10  Ohio  Dec.  571,  8 
Ohio  N.  P.  99;  Fryman  v.  Fryman,  6  Ohio 
Cir.  Dec.  377,  9  Ohio  Cir.  Ct.  91,  2  Ohio  Dec. 
708.  But  compare  Smith  v.  Montag,  I  Ohio 
Dec.  224,  32  Cine.  L.  Bui.  153. 

2.  When  Proceeding  Premature.  —  Thomas  v. 
Thomas,  73  Iowa  657;  Ex  p.  Worley,  49  S. 
Car.  41.  Compare  Simpson  v.  Straughen, 
(N.  J.  1890)  19  Atl.  Rep.  667. 

Presumption.  —  Where  proceedings  for  par- 
tition are  begun  after  the  expiration  of  the 
time  allowed  by  law  for  the  settlement  of  the 
decedent's  estate,  it  will  be  presumed,  though 
it  is  not  alleged,  that  the  estate  has  been 
settled.  Minear  v.  Hogg,  94  Iowa  641,  dis- 
tinguishing Thomas  v.  Thomas,  73  Iowa  657. 

3.  Right  Accrues  at  Inception  of  Cotenancy.  — 
Jenkins  v.  Dalton.  27  Ind.  78. 

4.  Statute  of  Limitations  Not  Applicable.  ■ — 
Jenkins  v.  Dalton,  27  lnd.  78;  Peden  v.  Cavins, 
134  Ind.  494,  39  Am.  St.  Rep.  276;  Collins 
v.  Collins,  (Supm.  Ct.  Gen.  T.)  13  N.  Y.  Supp. 
28,  affirmed  131  N.  Y.  648.  See  also  McCray 
v.  Humes,  116  Ind.  103;  Wilmore  v.  Stetler, 
137  Ind.  127,  45  Am.  St.  Rep.  169;  Zunkcl  v. 
Colson,  109  Iowa  695. 


Partition  Dependent  upon  Setting  Aside  Will.  — 

Keister  v.  Keister,  178  111.  103. 

5.  Adverse  Possession  by  One  Cotenant  —  Illi- 
nois. —  Kotz  v.  Belz,  178  111.  434. 

Indiana.  —  Peden  v.  Cavins,  134  Ind.  494,  39 
Am.  St.  Rep.  276;  McCray  v.  Humes,  116  Ind. 
103;  Waymire  v.  Waymire,  144  Ind.  329.  See 
aiso  Nutter  v.  Hawkins,  93  Ind.  260;  Wilmore 
v.  Stetler,  137  Ind.  127,  45  Am.  St.  Rep. 
169. 

Louisiana.  —  Le  Blanc  v.  Robertson,  41  La. 
Ann.  1023. 

Maine.  —  Mitchell  v.  Persons  Unknown,  59 
Me.  448. 

Maryland.  —  Lloyd  v.  Gordon,  2  Har.  &  M. 

(Md.)  254. 

New  York.  —  See  Collins  v.  Collins,  (Supm. 
Ct.  Gen.  T.)  13  N.  Y.  Supp.  28,  affirmed  131  N. 
Y.  648. 

Soulh  Carolina.  —  See  Best  v.  Sanders,  31  S. 
Car.  602. 

Canada.  —  See  Archibald  v.  Handley,  32 
Nova  Scotia  I,  affirmed  30  Can.  Sup.  Ct.  130; 
Hill  v.  Ashbridge,  20  Ont.  App.  44. 

When  Statute  Begins  to  Run.  —  Hill  v.  Ash- 
bridge, 20  Ont.  App.  44. 

6.  Jury  Trial  —  Maine.  —  Allen  v.  Hall,  50 
Me.  253. 

Missouri.  —  Benoist  v.  Thomas,  121  Mo.  660; 
Gunn  v.  Thruston,  130  Mo.  339. 

New  York.  —  Bowen  v.  Sweeney,  143  N.  Y. 
349;  Cuthbert  v.  Ives,  (Supm.  Ct.  Gen.  T.)  20 
N.  Y.  Supp.  469;  Tracy  v.  Dolan,  51  N.  Y. 
App.  Div.  588,  affirming  31  Misc.  (N.  Y.)  6. 

North  Carolina. — Covington  v.  Covington, 
73  N.  Car.  168;  McBryde  v.  Paterson,  73  N. 
Car.  478. 

South  Carolina.  —  See  Capell  v.  Moses,  36  S. 
Car.  559. 

Right  to  Jury  Trial  Confined  to  Issues  Involving 
Right  to  Maintain  Action. —  Brown  v.  Brown, 

52  Hun  (N.  Y.)  532. 

Denial  of  Identity  of  Petitioner.  —  Armstrong's 
Estate,  14  Phila.  (Pa.)  320,  38  Leg.  Int.  (Pa.) 
402. 

In  Determining  Rights  of  the  Parties  in  Respect 
to  Advancements  made  to  them  they  are  not  en. 
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9.  Costs  and  Fees  in  Partition  —  a.  In  England.  —  Previous  to  the  Par- 
tition Acts  it  was  the  rule  in  England  that  no  costs  at  all  were  allowed  up  to 
and  including  the  first  hearing,  or,  in  other  words,  until  the  issuing  of  the 
commission  to  make  partition  ;  1  and  while  these  acts  have  conferred  upon 
the  courts  discretion  as  to  these  early  costs,  the  old  rule  that  each  party 
must  pay  his  own  costs  is  generally  adhered  to  unless  the  circumstances  be 
exceptional.3 

Costs  After  Commission.  — The  general  rule  as  to  costs  incurred  after  the  com- 
mission is  appointed  is  that  each  party  is  taxed  in  proportion  to  his  interest.3 

The  Court  of  Exchequer  adopts,  in  regard  to  costs  in  partition,  the  rule  of  the 
Court  of  Chancery.4 

Cost  in  Adversary  Proceedings.  —  Under  certain  circumstances  one  of  the  parties 
may  be  compelled  to  pay  the  costs  of  the  other.  Thus,  where  the  defendant 
unsuccessfully  sets  up  an  adverse  title  or  an  agreement  in  bar  of  the  plaintiff's 
right,  he  may  be  compelled  to  pay  the  costs  occasioned  by  such  defense;5 
or  where  a  person  is  made  a  party  unnecessarily  or  unwillingly  or  for  mere 
technical  reasons,  the  costs  thereby  occasioned  may  be  imposed  on  the  party 
procuring  his  joinder.6  Conversely,  a  defendant  may  have  an  allowance  for 
costs  in  both  law  and  equity  courts  where  the  plaintiff  might  have  tried  the 
question  without  coming  into  equity.7 

Where  the  Parties  Are  infants  the  same  rule  is  applied,  and  costs  are  charged 
upon  the  shares  of  each  respectively.8 

b.  In  United  States  —  (i)  Costs  Usually  Discretionary.  —  In  the  United 


titled  to  a  trial  by  jury  as  a  matter  of  right. 
Gunn  -'.  Thruston,  130  Mo.  339. 

Waiver  of  Right  to  Jury  Trial.  —  See  Ledbetter 
v.  Pinner,  120  N.  Car.  455. 

1.  The  Subject  of  Costs  in  General  is  fully  dis- 
cussed in  the  title  Costs,  5  Encvc.  ok  Pl.  and 
Pr.  100.  Only  those  matters  in  relation  therelo 
which  are  peculiar  to  the  subject  of  partition 
are  here  discussed. 

Before  Partition  Acts.  —  McBride  v.  Malcom- 
son,  2  Dr.  &  Wal.  700;  Baring  -'.  Nash,  1  Ves. 
&  B.  554;  Agar  v.  Fairfax,  17  Ves.  Jr.  533; 
Knox  v.  May,  n  Ir.  Ch.  265. 

The  cost  of  enrolling  the  first  decree,  though 
preceding  the  commission,  must  be  borne  by 
the  parties  ratably.  Brunker  v.  Stein,  1 
Hayes  &  J.  410. 

2.  Since  Partition  Acts.  —  Partition  Acts,  31 
&  32  Vict.,  c.  40(1868);  Coventry  v.  Coventry, 
34  Beav.  572;  Landell  v.  Baker,  L.  R.  6  Eq. 
268;  Richardson  v.  Feary,  39  Ch.  D.  45;  Gra- 
ham v.  Clinton,  81  L.  T.  N.  S.  717;  Simpson 
v.  Ritchie,  42  L.  J.  Ch..543,  L.  R.  16  Eq.  103: 
Belcher  v.  Williams,  45  Ch.  D.  510,  63  L.  T. 
N.  S.  673,  39  W.  R.  266;  Cartwright  -/.  Diehl, 
13  Grant  Ch.  (U.  C.)  360:  Griffies  v.  Griffies,  8 
L.  T.  N.  S.  758,  11  W.  R.  943. 

3.  Costs  After  Commission.  —  Agar  v.  Fairfax, 
17  Ves.  Jr.  533;  Thompson  v.  Richardson.  Ir.  R. 
6  Eq.  596;  Leslie  v.  Dungannon,  12  Ir.  Ch.  205; 
Bowes  v.  Bute,  27  W.  R.  750;  Ball  v.  Kemp- 
Welch,  49  L.  J.  Ch.  528,  14  Ch.  D.  512,  43  L. 
T.  N.  S.  116;  Cannon  v.  Johnson.  40  L  J.  Ch. 
46,  L.  R.  11  Eq.  90,  23  L.  T.  N.  S.  583,  19  W. 
R.  175;  Calmady  v.  Calmady,  2  Ves.  Jr.  568; 
Ellon  v.  Elton,  27  Beav.  632;  Greer  v.  Mercer, 
Ir.  R.  4  Eq.  705;  Leach  v.  Wesiall,  17  W.  R. 
313;  Cornish  v.  Gest,  2  Cox  Ch.  27;  McBride 
v.  Malcomson,  2  Dr.  &  Wal.  700;  Baring  v. 
Nash.  1  Ves.  &  B.  554. 

4.  Costs  in  Exchequer. —  Monyns  v.  Joad,  4 
Y.  &  C.  Exch.  134. 


Where  There  Was  an  Agreement  for  a  Partition, 

and  the  co-owner  died  before  partition  made, 
costs  of  carrying  the  agreement  into  effect 
were  cast  upon  his  devisee  rather  than  upon 
his  personal  estate.  In  re  Tann,  L.  R.  7  Eq. 
434- 

Where  Parties  Are  Entitled  Unequally,  a  plain- 
tiff entitled  to  the  smaller  share  must  bear  an 
equal  proportion  of  the  costs,  but  it  is  ques- 
tionable whether  the  same  rule  will  be  applied 
where  the  plaintiff  is  entitled  to  the  larger 
share.    Hyde  v.  Hindly,  2  Cox  Ch.  408. 

Where  the  Share  of  One  Holder  Is  Mortgaged, 
and  the  mortgagee  is  therefore  a  necessary 
party  to  the  partition  proceedings,  he  is  not 
entitled  to  costs  out  of  the  entire  proceeds  of 
the  sale,  but  takes  only  out  of  the  share  of  his 
mortgagor.  Catton  v.  Banks,  ( i8q3)  2  Ch.  221. 
But  see  contra,  Belcher  v.  Williams,  45  Ch.  D. 
510. 

5.  Costs  Taxed  upon  Adverse  Claimant. —  Hill 
v.  Fulbrook,  Jac.  574;  Wilkinson  v.  Castle,  37 
L.  J.  Ch.  467,  18  L.  T.  N.  S.  100,  16  W.  R.  501; 
Morris  v.  Timmins,  1  Beav.  411;  Lyne  v. 
Lyne,  21  Beav.  318;  Hawkes  v.  Hawkes,  63 
I..  T.  N.  S.  488. 

6.  Unnecessary  Party.  —Williams  v.  Williams, 
10  W.  R.  609;  Hixon  v.  Eastwood,  17  L.  T. 
N.  S.  489;  Cornish  v.  Gest,  2  Cox  Ch.  27; 
Singleton  v.  Hopkins.  25  L.  J.  Ch.  50,  1  Jur. 
N.  S.  1 199,  4  W.  R.  107;  Herbert  v.  Eyre,  2 
Jones  (Ir.)  803. 

7.  Unnecessary  Costs.  —  Metcalfe  v.  Beckwith, 
2  P.  Wms.  377. 

8.  Where  Parties  Are  Infants. —  Smith 
Birch,  18  L.  T.  N.  S.  174;  1'rance  v.  France, 
41  L.  J.  Ch.  150,  L.  R.  13  Eq.  173,  25  L.  T.  N. 
S.  785,  20  W.  R.  230;  Davis  v.  Turvey,  2  New 
Reports  151,  9  Jur.  N.  S.  954,  8  L.  T.  N.  S. 
378,  11  W.  R.  679:  Cox  v.  Cox,  3  Kay  &  J.  554; 
Thackeray  v.  Parker,  1  New  Reports  567,  8  L. 
T.  N.  S.  602;  Capewell  v.  Lawrence,  8  L.  T. 
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States  it  is  the  general  rule,  even  under  statutes  and  codes,  that  the  appor- 
tionment of  costs  in  partition  is  discretionary  with  the  court,1  and  such  dis- 
cretion is  not  reviewable  unless  some  abuse  thereof  be  shown.2 

D'scretion  in  Chancery  Only.  —  In  some  jurisdictions,  however,  this  discretion 
is  exercisable  only  by  a  court  of  chancery;  when  the  judgment  is  in  an 
action  at  law,  costs  follow  the  result  of  the  action  and  go  to  the  prevailing 
party.3 

Discretion  Limited.  —  Such  discretion,  where  it  exists,  is  not  unrestricted,  but 
is  confined  to  ordinary  legitimate  costs,  including  fees  of  court  officers  and 
the  statutory  attorney's  fees.'1 

:osts  as  Depending  upon  Successful  Defense.  —  While  some  jurisdictions  tax  the 

petitioner's  costs  against  an  unsuccessful  defendant,5  it  is  not  generally  held 
that  the  defense  must  be  successful  in  order  to  relieve  the  defendant.  Where 
it  i^  substantial  in  character,  made  in  good  faith,  and  on  reasonable  grounds, 
it  is  sufficient  to  relieve  the  defendant  from  the  costs  of  the  petitioner's 
counsel  fees.6 

(2)  In  Proportion  to  Interest. — Costs  in  amicable  suits  for  partition  are 
usually  payable  by  the  parties  ratably  or  in  proportion  to  their  respective 
interests.7  This  result  is  generally  reached,  where  the  property  is  sold,  by 
paying  costs  out  of  the  entire  proceeds  of  the  sale  and  then  distributing  the 


N.  S.  603;  Osborn  v.  Osborn,  37  L.  J.  Ch.  656, 
L.  R.  6  Eq.  338,  18  L.  T.  N.  S.  678;  Coventry 
v.  Coventry,  34  Beav.  572. 

1.  Costs  Usually  Discretionary.  —  Warren  v. 
Sheldon,  173  111.  340;  Habberion  v.  Habber- 
ton,  156  111.  444;  Williamson  v.  Williamson, 
1  Met.  (Ky.)  303;  Henderson  v.  Scott,  43  Hun 
(N.  Y.)  22;  Weston  v.  Stoddard,  (Supm.  Ct. 
Gen.  T.)  42  N.  Y.  St.  Rep.  76;  Austin  v. 
Ahearne,  61  N.  Y.  6;  Shannon  v.  Pickell,  61 
Hun  (N.  Y.)  623,  15  N.  Y.  Supp.  949;  Hinnant 
v.  Wilder,  122  N.  Car.  149;  Young  v.  Edwards, 
33  S.  Car.  404,  26  Am.  St.  Rep.  689;  McCarter 
v.  Caldwell,  58  S.  Car.  65;  Pate  v.  Maples, 
(Tenn.  Ch.  1897)  43  S.  W.  Rep.  740.  The 
court,  in  the  exercise  of  this  discretion,  may 
tax  a  petitioner's  attorney's  fee  against  his 
share  rather  than  against  the  whole  of  the 
estate.  Bell  v.  Shaffer,  154  Ind.  413. 
'  The  only  costs  that  can  be  taxed  against  the 
respondent  in  favor  of  the  petitioner  under  the 
statutes  of  Maine  are  those  preceding  the  inter- 
locutory judgment  for  partition.  Ham  v. 
Ham,  43  Me.  285. 

!J.  Greusel  v.  Smith,  85  Mich.  574. 

j.  Discretion  Only  in  Chancery.  —  McCarter  v. 
Caldwell,  58  S.  Car.  65. 

An  action  for  partition  is  neither  "  an  action 
triable  by  a  jury,  to  recover  real  property," 
nor  "  an  interest  in  real  property."  It  is  an 
eqiiitable  remedy  in  which  the  court  may 
award  costs  in  its  discretion.  Weston  v.  Stod- 
dard, 62  Hun  (N.  Y.)  619,  22  Civ.  Pro.  (N.  Y.)  51. 

Such.  Discretion  limited.  —  Williamson  v. 
Williamson,  1  Met.  (Ky.)  303;  Bryan  v.  Ream, 
59  S.  Car.  340. 

A  successful  plaintiff  is  entitled  to  costs 
although  it  may  be  necessary  to  sell  the  land 
before  the  amount  and  manner  of  payment  of 
such  costs  can  be  determined.  Wood  v.  Hub- 
bard, (Supm.  Ct.  App.  Div.)  53  N.  Y.  Supp. 
1119. 

A  defendant  who  recovers  because  the  plain- 
tiff allows  the  claim  is  not  entitled  to  costs 
where  all  the  issues  raised  are  found  in  the 


plaintiff's  favor.  Stephenson  v.  Cotter,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  749. 

Where  the  defendants  oppose  the  petitioner's 
plea  for  a  certain  time  and  then  withdraw 
their  opposition,  they  will  not  be  liable  for 
costs  after  such  withdrawal.  Fisk  v.  Keene, 
46  Me.  225. 

Under  the  New  York  code  provision  allow- 
ing five  per  cent,  on  the  subject-matter  as  an 
extra  allowance  to  any  party  (Code  Civ.  Pro. 
N.  Y.,  §  3253),  the  subject-matter  is  the  whole 
property  of  which  partition  is  sought,  and  not 
simply  the  plaintiff's  interest  therein.  But 
rents  from  the  property  collected  by  the  re- 
ceiver pendente  lite  are  not  a  part  of  such  sub- 
ject-matter. Doremus  v.  Crosby,  66  Hun  (N. 
Y.)  125. 

Where  the  court  awards  to  the  defendant 
taxable  costs  and  disbursements,  such  cannot 
be  collected  where  the  judgment  orders  an 
actual  partition  without  sale,  and  where  there 
is  consequently  no  fund  in  court  from  which 
the  allowance  can  be  made.  Walker  v.  Porter, 
(Supm.  Ct.  Gen.  T.)  21  N.  Y.  Supp.  723,  66 
Hun  (N.  Y.)  634. 

5.  Costs  Taxed  Against  Unsuccessful  Defendant. 
—  Finch  v.  Garrett,  102  Iowa  381;  Johnson  v. 
Johnson,  (Tex.  Civ.  App.  1896)  35  S.  W.  Rep. 
952;  Johns  v.  Northcutt,  49  Tex.  457;  Keener 
v.  Moss,  66  Tex.  181;  Askey  v.  Williams,  74 
Tex.  294. 

6.  No  Fees  Taxed  in  Adversary  Proceedings.  — 

Metheny  v.  Bohn,  164  111.  495;  Gilbert  v. 
Wielert,  87  111.  App.  290;  Lomax  v.  Shinn,  74 
111.  App.  50;  Van  Tine  v.  Van  Tine,  (N.  J. 
1888)  15  Atl.  Rep.  249;  Westmoreland  v.  Martin, 
24  S.  Car.  238. 

7.  In  Proportion  to  Interest.  —  Simmons  v. 
Baynard,  30  Fed.  Rep.  532;  Le  Moyne  v.  Hard- 
ing, 132  111.  23;  Wamesit  Power  Co.  v.  Sterling 
Mills,  158  Mass.  435;  Coles  v.  Coles,  13  N.  J. 
Eq.  366;  Tibbits  v.  Tibbits,  7  Paige  (N.  Y.) 
204;  Biles's  Appeal,  ng  Pa.  St.  105;  Boyer's 
Estate,  8  Pa.  Co.  Ct.  177;  Gibson  v.  Brown,  I 
McCord  L.  (S.  Car.)  162;  Gray  v.  King,  39 
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remainder  among  the  parties  ratably. 1 

(3)  Counsel  Fees.  —  The  most  fruitful  question  in  the  United  States  in 
connection  with  costs  in  partition  has  been  the  question  whether  in  the  given 
case  counsel  fees  were  taxable  as  such.  In  many  of  the  states  it  is  held  that 
the  statutes  regulating  the  costs  of  partition  include  counsel  fees.2 

In  Amicable  Proceedings  Only.  —  But  it  is  agreed  that  this  means  counsel  fees 
in  amicable  suits  only,  because  in  such  suits  the  services  rendered  are  sup- 
posed to  be  of  common  benefit.  Where  an  issue  is  raised  and  the  petitioner's 
right  to  partition  is  contested,  such  presumption  of  benefit  is  rebutted,  and 
it  is  generally  regarded  as  altogether  improper  to  tax  the  contestant  with  the 
fees  of  an  adverse  attorney.3 

Attorney's  Fee  Matter  of  Agreement.  —  But  in  some  jurisdictions  the  court  has 
no  power  to  allow  a  fee  to  the  plaintiff's  attorney  unless  the  amount  has  been 
agreed  upon  between  the  plaintiff  and  his  attorney,  or  unless  there  is  a 


Tex.  616;  Johns  v.  Northcutt,  49  Tex.  444; 
Askey  v.  Williams,  74  Tex.  294. 

1.  When  Property  Is  Sold.  —  Sarbach  v. 
Newell,  35  Kan.  180;  Flynn  v.  Kennedy,  62 
Han  (N.  Y.)  26;  Beller  v.  Aniisdel,  84  Hun 
(N.  Y  )  252. 

Where  the  Parties  to  the  Action  Are  Tenants  in 
Common  of  Part  Only  of  the  Land,  and  such  part 
is  partitioned,  ihe  respondent  is  entitled  to 
costs.  Paine  v.  Ward,  4  Pick.  (Mass.)  246; 
Loud  v.  Penniman,  19  Pick.  (Mass.)  539. 

Although  the  Petitioner  May  Recover  Less  than 
He  Claims,  he  is  still  entitled  to  costs  if  the  re- 
spondents have  no  interest  whatever  in  the 
land.    Thornton  v.  York  Bank,  45  Me.  158. 

A  Purchaser  of  Land  Pending  a  Suit  for  Partition 
does  not  thereby  assume  the  liability  of  the 
grantor  for  costs  beyond  the  liability  of  the 
land  for  its  proportionate  share  of  such  costs. 
Kalteyer  v.  Wipff,  92  Tex.  673. 

Where  the  land  to  be  partitioned  is  mort- 
gaged, and  the  same  mortgage  covers  other 
land,  the  costs  of  the  suit  cannot  be  deducted 
from  the  proceeds  of  the  partition  sale  before 
the  mortgage  is  satisfied.    Beller  v.  Antisdel, 

84  Hun  (N.  Y  )  252. 

2.  Counsel  Fees  as  Costs. —  Ruthenberg  v. 
Helberg,  43  La.  Ann.  410;  Greusel  v.  Smith, 

85  Mich.  574;  Salin's  Estate,  10  Pa.  Dist.  97; 
Redecker  v.  Bowen,  15  R.  I.  52. 

The  compensation  of  counsel  should  be  de- 
termined by  the  services  actually  rendered, 
and  should  not  include  a  commission  on  the 
fund  in  the  hands  of  the  court.  Luzerne 
Bldg.,  etc.,  Assoc.  v.  People's  Sav.  Bank,  142 
Pa.  St.  121.  See  also  Grubb's  Appeal,  82  Pa. 
St.  29. 

The  defendant  may  not  be  taxed  with  fees 
of  counsel  whom  the  complainants  have  found 
it  necessary  to  employ  on  account  of  an  omis- 
sion from  the  original  bill  of  necessary  defend- 
ants.   Hartwell  v.  De  Vault,  159  III.  325. 

But  a  party  is  not  relieved  from  his  obliga- 
tion to  pay  his  proportion  of  the  petitioner's 
counsel  fees  by  the  fact  that  he  himself  un- 
necessarily employed  other  counsel.  Tatro  v. 
Tatro,  74  111.  App.  189. 

The  power  to  tax  the  defendant  with  the  pe- 
titioner's counsel  fees  does  not  extend  to  the 
taxing  of  fees  of  other  counsel  than  the  pe- 
titioner's. Defenrlorf  v.  Defendorf,  (Supm. 
Cl.  Spec.  T.)  26  Misc.  (N.  Y.)  677.  42  N.  Y. 
App.  Div.  166;  Biles's  Appeal.  119  Pa.  St.  105. 

Where  the  master  fixes  the  attorney's  fees. 


an  approval  by  the  court  of  the  master's  report 
is  equivalent  to  the  court's  fixing  the  amount 
of  the  fee.     Schaefer  v.  Kienzel,  123  III.  430. 

3.  Not  in  Adversary  Proceedings  —  Illinois.  — 
Walker  v.  Tink,  159  III.  323;  Stunz  u.  Stunz, 
131  111.  210;  Dunn  v.  Berkshire,  175  111.  243. 

Indiana.  —  Osbotne  v.  Eslinger,  155  Ind.  351, 
80  Am.  St.  Rep.  240. 

Iotva. — McClain  v.  McClain,  52  Iowa  272; 
Duncan  v.  Duncan,  63  Iowa  150;  Finch  v.  Gar- 
rett, 102  Iowa  381. 

Kentucky.  —  Lang  v.  Constance,  (Ky.  1898) 
46  S.  W.  Rep.  693. 

Maine.  —  Counce  v.  Persons  Unknown,  76 
Me.  548. 

Massachusetts.  —  Swett  v.  Bussey,  7  Mass. 
503:  Symonds  v.  Kimball,  3  Mass.  299;  Reed 
v.  Reed,  9  Mass.  372. 

Mississippi.  —  Potts  z ■.  Gray,  60  Miss.  57; 
Hoffman  v.  Smith,  61  Miss.  544:  Mansfield  v. 
Olsen,  (Miss.  1888)4  So.  Rep.  545. 

Missouri.  —  Appleman  v.  Appleman,  140 
Mo.  309  62  Am.  St.  Rep.  732. 

Nebraska.  —  Oliver  v.  Lansing,  57  Neb.  352. 

New  York.  —  Defendorf  v.  Defendorf, (Supm. 
Ct.  Spec.  T.J  26  Misc.  (N.  Y.)  677,  42  N.  Y. 
App.  Div.  166;  Spraguc  v.  Engelbrecht,  (Supm. 
Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  464. 

Ohio.  —  Young  v.    Stone,  55  Ohio  St.  125. 

Pennsylvania.  —  Fidelity  Ins.  Trust,  etc., 
Co.'s  Appeal,  108  Pa.  Si.  339. 

Tennessee.  —  Johnson  v.  Johnson,  (Tenth  Ch. 
•809)  53  S.  W.  Rep.  226. 

In  allowing  counsel  f<  es  for  the  common 
benefit,  all  necessary  set  vices  of  counsel  in 
the  action  should  be  allowed,  and  not  merely 
those  rendered  after  the  entry  of  judgment 
and  decree.  Murray  v.  Conlon,  19  Mont. 
389- 

Where  the  parties  themselves  divide  the  land 
after  the  rendering  of  a  decree,  the  plaintiff's 
attorneys  are  not  entitled  to  fees  as  in  an  ac- 
tion for  partition  they  would  be.  Everett  v. 
Cro^krey,  101  Iowa  17. 

Wheie  several  attorneys  claim  fees  for 
services  rendered  to  the  petitioner,  it  is  proper 
for  the  court  to  adjust  the  amount.  Heft's 
Case,  9  Kulp  (Pa.)  339. 

Allowance  Not  Reviewable  —  Where  the  pro- 
ceeding in  which  the  plaintiff's  .counsel  fees 
were  allowed  is  regular  on  its  face,  the  Su- 
preme Court  cannot  inquire  whether  the  allow- 
ance is  excessive.  Laird  v.  Walkinshaw,  (Pa. 
1888)  15  All  Rep.  S98. 
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stipulation  of  record  thai  the  judge  may  fix  the  fee.1 

A  Judgment  in  a  Suit  Against  Unknown  and  Nonresident  Heirs  can  bind   such  only  in 

relation  to  the  property  in  litigation.  As  to  the  costs,  such  suit  is  an  action 
in  personam^  and  a  judgment  for  costs  is  of  no  effect  against  the  property  of 
such  heirs,  and  execution  and  sale  thereunder  convey  no  title.2 

(4)  Fees  of  Other  Persons  —  Commissioners.  —  Fees  of  commissioners  are, 
in  some  jurisdictions,  taxed  by  the  court,*  in  others,  designated  by  the  fee 
bill, 1  while  in  others  the  court  is  authorized  to  allow  to  the  commissioners  a 
reasonable  sum  in  addition  to  expenses.*  And  such  allowance,  when  properly 
ami  regularly  made,  may  not  be  appealed  from.0 

Sheriffs  Fees  are  usually  fixed  by  the  fee  bill.  The  purchaser  at  a  sale  for 
partition  cannot  make  any  agreement  as  to  payment  with  the  parties  which 
will  deprive  the  sheriff  of  his  right  to  collect  his  costs  and  lawful  fees.7  In 
Pennsylvania  the  sheriff's  costs  are  taxed  by  the  prothonotary,  from  whose 
decision  an  appeal  will  lie  to  the  Common  Pleas.8  The  right  of  the  officer 
to  recover  necessary  costs  and  disbursements  from  the  plaintiffs  is  not  affected 
by  the  fact  that  the  purchaser  has  been  relieved  from  his  purchase.9 

Referee.  — -  In  some  jurisdictions  a  referee  is  at  times  appointed  to  sell  real 
estate,  and  is  then  entitled  to  the  regular  sheriff's  fees.  A  commission  allowed 
in  such  cases  is  in  addition  to  such  fees. 10  But  a  referee  has  no  power  to  tax 
the  costs  payable  by  the  parties.  This  is  a  matter  solely  within  the  power 
and  discretion  of  the  court.11 


1.  Attorney's  Fee  Matter  of  Agreement.  —  Lu- 
cas Bank  v.  King,  73  Mo.  590;  Draper  v. 
Draper,  29  Mo.  13;  Westmoreland  v.  Martin, 
24  S.  Car.  238. 

Waiver  by  Agreement.  —  An  attorney's  right 
to  have  his  fee  allowed  by  the  court  is  waived 
by  an  agreement  with  the  plaintiff  to  accept  a 
certain  sum  as  compensation  for  his  services. 
Young  v.  Stone,  55  Ohio  St.  125. 

Counsel  Fees  as  Part  of  Judgment.  —  Where 
counsel  fees  are  a  matter  of  contract  between 
attorney  and  client,  they  cannot  be  a  matter 
of  controversy  in  a  suit,  and  therefore  any 
allowance  of  such  fees  by  the  court  as  a  part 
of  the  lien  of  the  judgment  is  void.  Hutts  v. 
Martin,  134  Ind.  587. 

2.  Judgment  Against  Unknown  Parties. —  Foote 
v.  Sewall,  81  Tex.  659;  Gillon  v.  Wear,  9  Tex. 
Civ.  App.  44,  Waison  v.  McClane,  18  Tex. 
Civ.  App.  212. 

Liens.  —  Where  the  judgment  for  partition 
does  not  include  costs,  a  separate  award  of 
costs  made  thereafter  does  not  become  a  lien 
by  relation  to  the  time  of  the  filing  of  lis  pen- 
dens, but  such  award  becomes  a  lien  only  from 
the  date  of  docketing  separate  judgment  for 
costs.    Lacoste  v.  Eastland,  117  Cal.  673. 

Attorney's  fees  cannot,  without  statutory 
authority,  be  made  a  lien  on  the  property  in  a 
proceeding  in  equity  to  obtain  a  decree  con- 
firming a  valid  parol  partition.  Gulick  v. 
Huntley,  144  Mo.  241. 

Although  the  share  of  a  distributee  may  be 
liable  for  the  portion  of  the  costs  adjudged 
against  him,  such  liability  does  not  amount  to 
a  lien  upon  real  estate  sold  by  him,  execution 
having  regularly  issued  upon  the  judgment 
for  costs.    Fowler  v.  Evans,  26  Tex.  636. 

Where  a  decree  makes  solicitor's  fees  a  lien 
upon  the  lands  of  the  parties  in  accordance 
with  their  respective  interests,  the  land  of  each 
party  is  burdened  with  the  lien  only  to  the  ex- 
tent of  his  interest.  Habberton  v.  Habberton, 
156  111.  444. 


A  defendant  in  partition  who  takes  a  con- 
veyance of  the  plaintiff's  interest  takes  the 
premises  free  from  any  lien  for  fees  of  solicit- 
ors, and  a  decree  making  such  fees  a  charge 
upon  such  land  is  erroneous.  Elserz'.  Heinzer, 
37  111.  App.  298. 

8.  Fees  of  Commissioners.  —  Smyth  v.  Brad- 
street,  5  Cow.  (N.  Y  )  213;  Ray  v.  Banks,  120 
N.  Car.  389. 

4.  Bona  v.  Davant,  2  Hill  Eq.  (S.  Car.) 
528. 

5.  Cronkright  v.  Haulenbeck,  35  N.  J.  Eq. 
279;  Cabell  v.  Cat  ell,  4  Hen.  &  M.  (Va.)  436. 

6.  Cronkright  v.  Haulenbeck,  35  N.  J.  Eq. 
279. 

When  Partition  Not  Made  on  Account  of  Un- 
certainty as  to  Shares  of  Some  Heirs.  —  Potter  v. 
Hazard,  11  Allen  (Mass.)  187. 

Where  Purchaser  Cannot  Be  Compelled  to  Com- 
plete Purchase  Because  of  Invalidity  in  Partition 
Proceedings. —  Muller  v.  Struppman,  (Supm. 
Ct.  Spec.  T.)  6  Abb.  N.  Cas.  (N.  Y.)  343. 

An  unpaid  commissioner  cannot  recover  as 
money  received  to  his  use  one-half  of  the 
money  collected  from  one  tenant  by  the  other, 
although  allowed  by  the  court  as  expense  and 
charges.    Langdon  v.  Palmer,  133  Mass.  413. 

7.  Sheriff's  Fees.  —  Wilev  v.  Robert,  27  Mo. 
388. 

8.  Bell  v.  Reel,  2  Dauph.  Co.  Rep.  (Pa.) 
103. 

9.  Flynn  v.  Kennedy,  62  Hun  (N.  Y.)  26. 

10.  Referee's  Fees.  — Race  v.  Gilbert,  32  Hun 
(N.  Y.)  360;  Cooper  v.  Cooper,  51  N.  Y.  App. 
Div.  595. 

A  referee  who  advertises  the  property  to  be 
sold  in  another  mode  than  that  required  by 
law  cannot  collect  the  costs  of  such  advertise- 
ment from  the  proceeds  of  the  sale,  but  must 
charge  it  to  the  share  of  the  party  who  author- 
ized the  advertisement.  Stewart  v.  Paton, 
(Supm.  Ct.  Spec.  T.)  23  Civ.  Pro.  (N.  Y.)  2S6. 

11.  Wells  v.  Vanderwerker,  45  N.  Y.  App. 
Div.  155. 
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(5)  Costs  Taxed  upon  Improvements.  —  In  Kansas  improvements  made  on 
one  portion  by  one  cotenant  are  chargeable  with  their  share  of  the  costs, 
and  it  is  improper  to  set  apart  from  the  proceeds  of  the  sale  the  value  of  such 
improvements  as  not  liable  for  costs.1  But  in  New  York  it  is  held  to  be 
error  to  award  costs  exceeding  the  value  of  the  property  apart  from  improve- 
ments made  by  one  cotenant,  on  the  ground  that  the  fund  for  distribution  is 
the  amount  which  remains  after  the  value  of  the  permanent  improvements 
has  been  deducted.2 

IV.  Owelty  of  Partition  —  1.  Definition.  —  Owelty  of  partition  is  a  sum 
paid  or  secured,  in  the  case  of  partition  in  unequal  proportions,  by  him  who 
has  received  the  larger  portion  to  him  who  has  received  the  less,  for  the 
purpose  of  equalizing  the  portions.3  The  power  of  awarding  owelty  of  par- 
tition formerly  rested  in  the  Court  of  Chancery,4  and  a  court  of  law  could 
not  award  it  in  a  case  of  compulsory  partition  by  writ.* 

2.  When  Allowed  —  a.  In  General.  —  The  law  cannot  contemplate  the 
injustice  of  taking  property  from  one  person  and  giving  it  to  another  with- 
out an  equivalent  or  a  sufficient  security  for  it;  6  and  therefore,  where  the 
property  is  of  such  a  character  that  it  cannot  be  equally  divided  without 
impairing  the  value  of  all  the  portions,  it  will  be  divided  into  shares  of 
unequal  value,  and  the  inequality  corrected  by  means  of  a  charge  or  lien 
upon  the  more  valuable  parts  in  favor  of  the  less  valuable  ones.7 

b.  Mistake  in  Estimating  Tract.  —  Where,  by  a  mistake  in  the  estima- 
tion of  the  tract  at  the  time  of  partition,  one  of  the  parties  receives  less  than 
his  share,  he  is  entitled  to  owelty  from  the  others  for  the  deficiency,  accord- 
ing to  the  value  of  the  land  at  the  time  of  division,8  this  right  arising  from 
the  implied  warranty  attaching  to  each  share  from  all  the  others.9 

c.  In  PROBATE  COURT.  —  Where  the  property  is  incapable  of  an  equal 
division  without  great  prejudice  to  the  parties,  owelty  may  be  decreed  by  the 


1.  Costs  Taxed  upon  Improvements.  —  Sarbach 

v.  Newell,  35  Kan.  180. 

2.  Improvements  Not  Taxed.  —  Clapp  v. 
Hunter,  52  N.  Y.  App.  Div.  253. 

3.  Owelty  of  Partition.- — Cent.  Diet.;  Bouv. 
L.  Diet. 

Owelty  is  derived  through  the  old  French 
from  the  Latin  a-qualis,  and  signifies  equality. 
Cent.  Diet. 

"The  Term  'Owelty'  is  usually,  if  not  uni- 
versally, allied  to  the  partition  of  lands." 
Smith  v.  Hall,  20  R.  I.  170. 

Owelty  in  Partition  of  Mineral  Lands.  —  See 

the  title  Mines  and  Mining  Claims,  vol.  20,  p. 
789. 

4.  1  Story's  Eq.  Jur.  (13th  ed.),  §  654. 
Commissioners  of  partition  had  no  power  to 

award  sums  to  be  paid  for  owelty  of  partition. 
Mole  v.  Mansfield,  15  Sim.  41 ;  Gooch  v.  Green, 
102  111.  507. 

5.  i  Story's  Eq.  Jur.  (13th  ed.),  §  654. 
When  Littleton  speaks  of  awarding  a  sum 

to  equalize  partition  (Co.  Litt.,  £  251),  he  refers 
to  a  case  of  partiiion  by  act  of  parties.  1 
Story's  Eq.  Jur.  (13th  ed.),  §  654.  note. 

6.  Equivalent  for  Property.  —  Wynne  v.  Tun- 
stall,  1  Dev.  Eq.  (16  N.  Car  )  28.  See  also 
Baltimore,  etc.,  R.  Co.  v.  Trimble,  51  Md.  99. 

7.  Owelty  Awarded  to  Equalize  Shares  —  Cali- 
fornia.—  Jameson  v.  Hay  ward,  106  Cal.  682, 
46  Am.  St.  Rep.  268. 

Illinois.  —  Hill  v.  Reno,  112  111.  154,  54  Am. 
Rep.  222;  Cooter  v.  Dearborn.  115  111.  509; 
Field  v.  Leiter,  117  111.  341;  Ames  v.  Ames, 
160  111.  599. 


Maryland.  —  Baltimore,  etc.,  R.  Co.  v.  Trim- 
ble, 51  Md.  99. 

Michigan.  —  Burger  v.  Beste,  98  Mich.  156. 

Nebraska.  —  Lynch  v.  Lynch,  18  Neb.  586 

Nevada.  —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

Nexv  Hampshire.  —  Allard  v.  Carleton,  64  N. 
H.  24. 

New  York.  —  Larkin  v.  Mann,  2  Paige  (N. 
Y.)  27;  Smith  v.  Smith,  10  Paige  (N.  Y.)  470; 
Eisner  v.  Curiel,  (Supm.  Ct.  Spec.  T.)  20  .Misc. 
(N.  Y.)  245. 

North  Carolina. — Cheatham  v.  Crews,  88 
N.  Car.  38. 

Pennsylvania.  —  Sampson's  Appeal,  4  W.  & 
S.  (Pa.)  86;  Kletzly  v.  Marks,  22  Pa.  Co.  Ct.  71. 

South  Carolina.  —  Williamson  v.  Swindle, 
McMuIl.  Eq.  (S.  Car.)  67.  Gravdon  v.  Gray- 
don,  McMull.  Eq.  (S.  Cat.)  63. 

Virginia. —  Cox  v.  McMullin,  14  Gralt. 
(Va.)  82. 

Ineqality  Not  Presumed.  —  Burger  v.  Beste, 
98  Mich.  156. 

8.  Where  Land  Overestimated.  —  Dacrr  v. 
Gorges,  2  Sim.  &  St.  454,  4  L.  J.  Ch.  50.  -5 
Rev.  Rep.  246;  Cheatham  v.  Crews.  88  N. 
Car.  38;  Nixon  v.  Lindsay,  2  Jones  Eq.  (55  N. 
Car.)  230. 

9.  Implied  Warranty.  —  Cheatham  v.  Crews, 
88  N.  Car.  38;  Nixon  v.  Lindsay,  2  Jones  Eq. 
(55  N.  Car.)  230.  See  also  Seaton  v.  Barry.  4 
W.  &  S.  (Pa.)  183;  Patterson  v.  Lanning,  10 
Watts  (Pa.)  135,  36  Am.  Dec.  154;  Sawvets 
v.  Cator,  8  Humph.  (Tenn.)  256,  47  Am.  Dec. 
608. 
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prol). ite  court.1  In  Alabama,  however,  the  contrary  rule  obtains,3  though 
where  owelty  has  been  decreed  and  the  parties  have  acquiesced,  they  will  be 
bound  by  the  decree.3  In  New  Hampshire,  also,  it  has  been  held  that  the 
statute  confers  no  authority  on  the  probate  court  to  divide  the  shares  into 
unequal  parts,  and  a  decree  to  that  effect  cannot  be  validated  by  the  release 
of  owelty  made  by  the  party  entitled  to  it.'1 

J.  CONSI  N  f  OF  PARTY  CHARGED.  —  In  some  jurisdictions  it  is  held  that 
one  ol  the  <>w  ners  cannot  be  compelled,  against  his  will,  to  take  a  larger  share 
and  pay  owelty  to  the  other  shares.5 

Acceptance  by  Guardian  for  Ward.  —  A  guardian  acting  for  his  ward  may  accept 
a  purpart  charged  with  owelty,  and  the  ward  on  coming  of  age  cannot  dis- 
affirm the  acceptance.1*  Where  the  ward  has  no  funds  wherewith  to  pay  off 
the  owelty,  the  guardian  is  not  required  to  advance  the  necessary  money,  but 
may  decline  to  accept  the  purpart.7 

3.  Lien  Created  By  —  a.  Nature  Of. — The  owelty  is  regarded  as  pur- 
chase money,8  and  creates  an  incumbrance  in  the  nature  of  a  vendor's  lien 
which  becomes  a  valid  charge  upon  the  purpart  against  which  it  is  decreed.9 

b.  Necessity  for  Compliance  with  Statutory  Requirements. — 
To  create  this  lien  the  requirements  of  the  statute  as  to  the  ascertainment 
and  assessment  of  the  amount  of  the  owelty  must  be  complied  with.10 

c.  Effect  on  Vesting  of  Title.  —  The  payment  of  owelty  is  not  a  con- 
dition precedent  to  the  vesting  of  the  purpart  in  the  party  to  whom  it  is 
assigned.' 1  Hut  where  a  decree  provides  that  the  title  shall  vest  on  the  pay- 
ment of  a  certain  sum  of  money,  title  does  not  vest  until  that  condition  has 
be  n  fulfilled.13  In  Massachusetts  it  is  provided  by  statute  that  the  land  does 
not  pass  until  the  money  is  paid  or  secured.13  The  parties  may  waive  this 
requirement,  how  ever,  by  subsequently  receiving  the  money  14  or  security  for 
it,  or  by  other  acts  of  record  or  in  pais. 13  The  receipt  of  interest  on  the 
money  does  not  waive  the  requirement.10 

1.  Owelty  Decreed  by  Probate  Court.  —  Robbins  The  Statutory  Lien  Provided  by  the  South  Carc- 

v.  Gleason,  47  Me.  271;  Jenks  v.  Howland,  3  lina  Act  of  1791  applies  solely  to  the  case  of 

Gray  (Mass.)  536;  Thayer  v.  Thayer,  7  Pick.  lands  of  an  intestate  sold  for  the  purpose  of 

(Mass.)2oc);  White  v.  Clapp,  8  Met.  (Mass.)  365.  partition,  and  cannot  be  invoked  and  does  not 

2.  Rule  in  Alabama.  —  Terrell  v.  Cunning-  attach  to  a  portion  of  an  intestate's  lands  as- 
ham  70  Ala.  100;  Ward  v.  Corbett,  72  Ala.  signed  to  one  of  the  distributees  to  secure  the 
43S,  overruling  Stimpson  v.  Malone,  60  Ala.  payment  of  a  sum  of  money  which  he  is 
33K.  directed  to  pay  to  another  distributee.  Mc- 

3.  Effect  of  Acquiescence.  —  Terrell  v.  Cun-  Kibben  v.  Salinas,  36  S.  Car.  279;  Burnside 
ningh  im,  70  Ala.  100.  v.  Watkins,  30  S.  Car.  459. 

4.  New  Hampshire  Statute.  —  Pickering  v.  Il  is  in  favor  of  the  other  parties  interested 
Pickering,  20  N.  H.  54  1.  in  the  property,  and  not  of  the  officer  making 

5.  Consent  of  Party.  —  Wilson  v.  European,  the  sale.  Burnside  v.  Watkins,  30  S.  Car.  459. 
eti  R.  Co.,  62  Me.  112;  Barney  v.  Leeds  54  10.  Compliance  with  Statute. —  Burnside  v. 
N.  H.  128;  Whitney  v.  Parker,  63  N.  H.  416.  Watkins,  30  S.  Car.  459. 

6.  Guardian's  Consent.  —  Gelbach's  Appeal,  11.  Effect  on  Title. — Archer  v.  Munday,  17  S. 
8  S.  &  R.  (Pa.)  205.  Car.  84.    See  also  McQueen  v.  Fletcher,  4 

7.  Milligan's  Appeal.  82  Pa.  St.  389.  Rich.  Eq.  (S.  Car.)  152. 

8.  Lien  Created  By.  —  Terrell  v.  Cunningham,  12.  Terms  of  Decree.  —  Burris   v.    Gooch,  5 
70  Ala.  too;  Baltimore,  etc.,  R.  Co.  v.  Trimble.  Rich.  L.  (S.  Car.)i;  McKibben  v.  Salinas,  36 
£1  Md.99;  Freeman  v.  Allen,  17  Ohio  St.  527;  S.  Car.  279;  Cooke  v.  Moore,  2  S.  Car.  52. 
Ree  I  v.  Fidelity  Ins.  Trust  etc.  Co.   113  Pa.  13.  Massachusetts  Statute. — Pub.  Stat.  Mass. 
St.  574;  Jameson  v.  Rixey.  94  Va.  342.  (1882),  c.  178,  §  71;  Jenks  v.  Howland,  3  Gray 

9.  Lien  of  Owelty  Is  in  Nature  of  Vendor's  Lien.  (Mass.)  536;  Thayer  v.  Thayer,  7  Pick.  (Mass.) 
—  Applegate  v.  Fd  wards,  45  Ind.  329;  Thomas  209;  White  v.  Clapp,  8  Met.  (Mass.)  365. 

v.  Farmers'  Bank,  32  Md.  57:  Baltimore,  etc.,  14.  Waiver  of  Requirement.  —  Jenks  r.  How. 

R.  Co.  v.  Trimble,  51  Md.  99;  Wynne  v.  Tun-  land,  3  Gray  (Mass.)  536;  White  v.  Clapp  8 

stall,  1  D;v.  Eq.  (16  N.  Car.)  23;  Meyers  v.  Met:  (Mass.)  365. 

Rice,  107  N.  Car.  24;  McCandless's  Appeal,  15.  White  v,  Clapp,  8  Met.  (Mass.)  365. 

98  Pa.  St.  480;  Allegheny  Nat.  Bank's  Appeal,  A  Release  by  the  Children  of  a  Dead  Party  is 

99  Pa.  St.  148.  See  generally  the  title  Vendor  valid  in  equity  and  at  law  against  all  but 
AM)  PURCHASER.  creditors.    Share  v.  Andersen,  7  S.  &  R.  t,Pa.) 

Lien  of  Owelty  Distinguished  from   Vendor's  43,  10  Am.  Dec.  421. 

Lien.  —  Stanhope  v.  Dodge,  52  Md.  483.  16.  Thayer  v.  Thayer,  7  Pick.  (Mass.)  209. 
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d.  As  Affecting  Rights  of  Third  Parties  —  (i)  In  General.  —  The 
lien  follows  the  lands  into  the  hands  of  all  third  parties  whatsoever,  whether 
they  take  title  by  descent,1  or  by  purchase  2  with  or  without  actual  notice, 
the  purchaser  being  deemed  charged  with  constructive  notice,3  in  the  absence 
of  fraud  or  deception.4  While  the  lien  is  not  merged  by  a  judgment  or 
decree  therefor,  but  subsists  until  it  is  clearly  shown  to  have  been  waived  or 
released,  or  has  been  satisfied,5  yet  by  purchase  and  deed,  made  in  pursu- 
ance of  the  judgment  of  the  court,  the  purchaser  acquires  the  title  to  the  land 
discharged  of  the  lien,6  and  a  party  to  the  proceeding  under  which  the  land 
is  sold  to  pay  the  charge  cannot  contest  the  validity  of  the  sale.7 

As  Affecting  Dower.  —  The  lien  does  not  inure  to  the  benefit  of  a  purchaser  of 
land  sold  under  a  judgment  on  a  bond  given  to  secure  the  owelty  so  as  to 
preclude  the  wife  of  the  party  to  whom  the  property  was  assigned  from  hav- 
ing her  dower.8 

Life  Estates.  —  The  life  tenant  of  a  share  to  whom  owelty  has  been  decreed 
takes  only  a  life  estate  in  the  owelty,  and  the  remainderman  cannot  enforce 
the  lien  until  after  the  death  of  the  life  tenant.9 

(2)  Priority.  —  The  lien  charged  by  the  owelty  upon  the  property  is  prior 
to  a  mortgage  or  other  incumbrance  placed  upon  his  undivided  share  by  the 
tenant  to  whom  the  purpart  is  assigned.10  Where  a  mortgage  on  his  undivided 
interest  in  the  land  has  been  given  by  a  cotenant  to  whom  owelty  is  decreed, 
the  lien  thereby  created  is  divested  from  the  land  and  becomes  a  lien  on  the 
owelty  payable  to  the  cotenant  who  was  the  mortgagor. 11  The  fact  that  a 
purpart  has  been  sold  under  execution  to  satisfy  the  liens  in  favor  of  a  portion 
of  the  shares  does  not  release  it  from  the  liens  in  favor  of  the  remaining  shares, 
and  the  latter  are  prior  to  a  subsequent  mortgage  of  the  purchaser.12  Claims 
for  owelty  also  constitute  prior  liens  on  the  fund  received  from  a  sale  of  the 
property.13 

e.  Collateral  Security  for  Payment.  —  A  personal  obligation  or 
other  security  for  the  payment  of  owelty  is  regarded  merely  as  a  collateral 
security  and  does  not  release  the  lien  for  the  owelty. 14 

Recognizance  for  Payment.  —  In  Pennsylvania  provision  is  made  for  taking 
security  by  recognizance  for  the  payment  of  owelty,  which  operates  as  a  lien 
upon  the  lands  assigned  to  the  party  required  to  pay.15    The  lien  of  this 

1.  Where  Lands  Pass  by  Descent.  —  Grimes  v.  10.  Priority  of  Lien. — McCandless's  Appeal, 
Taft,  98  N.  Car.  193;  Powell  v.  Weathington,  98  Pa.  St.  4S9;  Allegheny  Nai.  Bank's  Appeal, 
124.  N.  Car.  40.  99  Pa.  St.  148;  Reed  v.  Fidelity  Ins.  Trust, 

2.  Lien  Binding  on  Purchaser.  —  Dobbin  v.  etc.,  Co.,  113  Pa.  St.  574;  Jameson  v.  Rixey, 
Rex,  106  N.  Car.  444;  Donaldson's  Estate,  40  94  Ya.  342. 

Pittsb.  Leg.  J.  (Pa.)  260.  11.  Reed  v.  Fidelity  Ins.  Trust,  etc.,  Co.,  113 

The  Dower  in  the  Land  Charged  with  the  pay-  Pa.  St.  574. 

ment  of  a  certain  sum  cannot  be  called  upon  12.  Meyers  v.  Rice,  107  N.  Car.  24;  Leibert's 

until  it  is  ascertained  that  the  remaining  two-  Appeal,  119  Pa.  St.  517. 

thirds  and  the  reversion  in  the  one-third  as-  13.  Stanhope  v.  Dodge,  52  Md.  483. 

signed  for  dower  are  insufficient  to  pay  off  the  14.  Collateral  Security. — Stanhope  v.  Dodge, 

incumbrance.    Ruffin  v.  Cox,  71  N.  Car.  253.  52  Md.  483;  Wynne  v.  Tunstall,  1  Dev.  Eq, 

3.  Notice.  —  Wynne  v.  Tunstall,  I  Dev.  Eq.  (16  N.  Car.)  23;  "Young  v.  Davidson  College, 
(16  N.  Car.)  23;  Sutton  v.  Edwards,  5  Ired.  Phil.  Eq.  (02  N.  Car.)  261;  Jones  v.  Sherrard, 
Eq.  (40  N.  Car.)  425;  Ruffin  v.  Cox,  71  N.  Car.  2  Dev.  &  B.  Eq.  (22  N.  Car.)  179;  Sutton  v. 
253;  Meyers  v.  Rice,  107  N.  Car.  24;  Jameson  Edwards,  5  Ired.  Eq.  (40  N.  Car.)  425:  Dobbin 
v.  Rixey,  9;  V'a.  342.  See  also  the  title  NOTICE,  v.  Rex,  10O  N.  Car.  444;  Jameson  v.  Rixey,  94 
ant,\  p.  580.  Va.  342. 

4.  Jameson  r>.  Rixey,  94  Va.  342.  Equitable  Relief  of  Surety.      Where  there  is  a 

5.  Lien  Not  Merged  by  Judgment.  —  Jameson  charge  for  equality  of  partition  upon  the  wife's 
v.  Rixey,  94  V'a.  3}-j.  land,  the  husband  or  his  surety  will,  if  he  has 

6.  Purchasers  under  Decree.  —  Grimes  v.  Taft,  given  a  note  for  the  sum  charged,  be  relieved 
98  N  Car.  193.  in  equity  by  having  the  money  raised  out  of 

7.  Grimes  v.  Taft,  98  M.  Car.  193;  Dobbin  the  land  to  discharge  the  note  or  the  judgment 
v.  Rex,  106  N.  Car.  444..  which  may  have  been  obtained  at  law  upon  it, 

8.  Dower.  —  Horde  v.  L  indrum,  5  S.  Car.  213.  or  to  be  reimbursed  if  he  has  paid  it.  Jones 
See  also  Cooke  v.  Moore,  2  S,  Car.  52.  v.  Sherrard,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  179. 

9.  Life  Tenants.  —  Terrell  v.  Cunningham,  15.  Recognizance.  —  Kean  v.  Franklin,  5  S.  & 
70  Ala.  100.  R.  (Pa.)  147;  Share  v.  Anderson,  7  S.  «&  R. 
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recognizance  extends  both  to  the  share  acquired  under  the  proceedings  in 
partition  and  to  the  sharr  received  by  descent.1 

Recognizances  of  Manied  Women.  —  The  extent  of  a  lien  on  a  recognizance  given 
03  a  wife  i s  not  affected  by  her  coverture.'2  Where  the  husband,  with  his 
wife's  consent,  institutes  partition  proceedings  in  his  own  name  on  her 
behalf,  and  a  purpart  is  awarded  to  him  instead  of  to  her,  the  wife  is  bound 
b)  a  sheriff's  sale  of  the  purpart  under  the  recognizance  entered  by  the  hus- 
band for  owelty.3 

Form.  —  No  form  is  prescribed  for  the  recognizance,  and  an  obligation  of 
record  in  any  form  is  sufficient,'*  but  it  should  in  all  cases  follow  the  decree 
of  the  court  and  clearly  exhibit  the  interests  secured  by  it.5 

/".  ENFORCEMENT  OF  LIEN  — (i)  In  General. — The  lien  becomes  a  valid 
charge  upon  the  purpart  as  soon  as  the  partition  is  made  final  by  the  decree 
confirming  the  report  of  the  commissioners,  and  is  enforceable  by  proper 
process.6  The  payment  of  owelty  cannot  be  suspended  until  the  land  falls 
into  possession.' 

Minors.  1  n  North  Carolina  it  is  provided  that  where  a  minor  is  charged 
with  the  payment  of  owelty  the  money  is  not  payable  until  he  arrives  at  the 
age  of  twenty-one  years.8  This  does  not,  however,  apply  where  the  share 
charged  with  owelty  descends  to  infant  heirs  of  the  owner  after  the  property 
has  been  divided.9 

(2)  By  Action  in  Rem.  — ■  The  lien  constitutes  a  charge  upon  the  land 
alone,  and  not  upon  the  owner  personally,  and  is  enforced  by  proceedings  in 
rem  against  the  more  valuable  shares. 10 

(3)  Defenses  - —  (a)  Statutes  of  Limitations  and  Presumptions.  —  The  statute  of 
limitations  does  not  apply  to  the  lien  created  on  land  by  owelty.11  The 
claim  is,  however,  subject  to  the  presumption  of  payment  after  a  lapse  of 
twenty  years. 12 

(b)  Counterclaim.  —  One  to  whom  a  share  charged  with  payment  of  owelty 
has  been  allotted  may  set  up  as  a  counterclaim  any  damage  he  may  have  sus- 
tained by  having  been  evicted  from  a  portion  of  his  share  by  a  superior  title, 
in  an  action  to  enforce  a  charge  against  him.13  It  has  also  been  held  that  the 
payment  of  an  incumbrance   created  by  the  ancestor  was  a  good  defense 

fPa.)  43,  10  Am.  Dec.  421;  Shelly  v.  Shelly,  8  106  N.  Car.  444;  Meyers  v.  Rice,  107  N.  Car. 

W.  &  S.  (Pa.)  153;  Riddle's  Appeal,  37  Pa.  St.  24;  Powell  v.  Weathington,  124  N.  Car.  40; 

177;  Holman's  Appeal,  106  Pa.  St.  502.  Herman  v.  Watts,  107  N.  Car.  646;  Jameson  v. 

1.  Snively's  Estate,  129  Pa.  St.  250.  Rixey,  94  Va.  342. 

2.  Effect  of  Coverture.  —  Snively's  Estale,  129  11.  Limitations. — Terrell  v.  Cunningham,  70 
Pa.  St.  250;  Barkley  v.  Adams,  158  Pa.  St.  Ala.  100;  Baltimore,  etc.,  R.  Co.  v.  Trimble, 
396.  51  Md.  99;  Sutton  v.  Edwards  5  Ired.  Eq.  (40 

3.  Barkley  v.  Adams.  158  Pa.  St.  396.  N.  Car.)  425;  Dobbin  v.  Rex  106  N.  Car.  444; 

4.  Form  of  Recognizance.  —  Riddle's  Appeal,  /;/  re  Ausborn,  122  N.  Car.  42;  Leibert's  Ap- 
37  Pa.  St.  177;  Bailey  v.  Com.,  41  Pa.  St.  473;  peal,  119  Pa.  St.  517;  McQueen  v.  Fletcher,  4 
In  re  Meyers,  179  Pa.  St.  157.  Rich.  Eq.  (S.  Car.)  152. 

5.  Bailey  v.  Com.,  41  Pa.  St.  473.  Prior  to  the  Virginia  Code  of  1887  there  was 

6.  When  Enforceable.  —  Baltimore,  etc.,  R.  no  statutory  limit  to  the  enforcement  of  a  lien 
Co.  v.  Trimble,  51  Md.  99;  Halso  v.  Cole,  82  for  owelty  of  partition,  but  it  continued  until 
N.  Car.  161;  Turpin  v.  Kelly,  85  N.  Car.  399;  waived,  released,  or  satisfied,  or  until  suffi- 
Meyers  v.  Rice,  107  N.  Car.  24;  In  re  Aus-  cient  time  elapsed  to  raise  the  presumption  of 
born,  122  N.  Car.  42;  Davis  v.  Norris,  8  Pa.  payment.    Jameson  v.  Rixey,  94  Va.  342. 

St.  125.  12.  Payment  Presumed. — Terrell  v.  Cunning- 

7.  Turpin  v.  Kelly,  85  N.  Car.  399.  ham,  70  Ala.  100;  Baltimore,  etc.,  R.  Co.  v. 

8.  Turpin  v.  Kelly,  85  N.  Car.  399;  Powell  Trimble,  51  Md.  99;  Leibert's  Appeal,  119  Pa. 
v.  Weathington,  124  N.  Car.  40.  St.  517. 

9.  Powell  v.  Weathington,  124  N.  Car.  40.  Circumstances  Sufficient  to  Rebut  Presumption. 

10.  Action  in  Rem.  —  Baltimore,  etc.,  R.  Co.  — Darlington's  Appropriation,  13  Pa.  St.  430; 
v.  Trimble,  51  Md.  99;  Young  v.  Davidson  McQueen  v.  Fletcher,  4  Rich.  Eq.  (S.  Car.)  152. 
College,  Phil.  Eq.  (62  N.  Car.)  261;  Jones  v.  Presumption  of  Payment  Within  Ten  Years 
Sherrard,  2  Dev.  &  B.  Eq.  (22  N.  Car.)  179;  under  North  Carolina  Code. —  Herman  v.  Watts, 
Sutton  v.  Edwards,  5  Ired.  Eq.  (40  N.  Car.)  107.  N.  Car.  646. 

425;  Waring  v.  Wadsworth,  80  N.  Car.  345;  13.  Counterclaim.  —  Huntley  v.  Cline,  93  N. 

Halso  v.  Cole,  82  N.  Car.  161 ;  Dobbin  v.  Rex,  Car.  458, 
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against  the  payment  of  owelty.1  Where,  however,  the  incumbrance  was  an 
open  lien  against  the  land  accepted,  of  which  the  party  taking  had  notice,  he 
cannot,  after  the  sale  of  the  property  under  the  incumbrance,  require  either 
any  abatement  of  the  bonds  given  to  secure  the  owelty,  or  the  vacation  of 
the  decree  in  partition.2 

(4)  Interest.  —  Where  the  terms  of  the  bonds  for  the  payment  of  owelty 
are  fixed  by  the  court,  the  charge  of  interest  may  be  considered  as  a  neces- 
sary incident  to  the  payment  of  the  principal,  and  the  omission  to  direct  it, 
if  not  accidental,  is  unauthorized.  It  is  competent,  however,  for  the  heirs  by 
agreement  to  waive  the  right  to  interest.3 

(5)  Application  of  Payment.  —  Where  owelty  is  awarded  in  favor  of  a 
cotenant  whose  share  is  encumbered,  it  should  be  applied  in  satisfaction  of 
the  incumbrance,  unless  this  is  waived  by  the  creditor.4 

4.  In  Partition  by  Act  of  Parties — -a.  In  GENERAL.  — In  making  a  volun- 
tary partition,  or  a  partition  by  parol  agreement,  the  parties  may  agree  for  the 
payment  of  owelty  to  equalize  the  shares.* 

b.  LlEN  —  (1)  In  General.  — An  agreement  in  voluntary  partition  for  the 
payment  of  owelty  creates  a  lien  or  charge  upon  the  land  taken  under  this 
partition,6  whether  there  is  or  is  not  an  express  agreement  between  the  par- 
ties that  this  lien  shall  be  created.7 

(2)  Rent  Charge.  —  In  some  cases  the  owelty  takes  the  form  of  rent.  This 
rent  is  a  rent  charge,  and  may  be  distrained  for  common  right,8  into  whose- 
soever hands  the  property  comes.9  If  the  rent  be  granted  generally  it  will 
be  intended  to  attach  to  the  purpart  of  the  one  granting  it.10  The  rent  par- 
takes of  the  nature  of  the  land  and  has  its  descendible  quality.11 

(3)  Priority.  —  The  sum  awarded  for  owelty  under  the  agreement  of  the 
parties  is  payable  from  the  proceeds  of  the  land  in  preference  to  the  claims 
of  subsequent  lien  creditors  of  the  heir  of  the  share,  who  must  be  taken  to 
have  acquired  their  respective  liens  with  a  full  knowledge  of  the  prior  incum- 
brance.1*'* 

(4)  Rebutting  Presumption  of  Payment.  —  A  presumption  of  payment  of 
owelty  from  lapse  of  time  may  be  rebutted  by  showing  a  payment  on  account 
within  twenty  years,  and  the  cotenant  who  was  bound  to  pay  is  a  competent 
witness  to  prove  that  it  has  not  been  paid.13 

V.  Effect  of  Partition  —  Judgments  and  Decrees  Refusing  Partition  — 
1.  General  Rules  —  a.  Parties,  Privies,  and  Persons  Not  Interested. — 
Speaking  generally,  parties,  their  privies  in  representation  or  estate,  and  per- 
sons not  interested  in  the  property  are  bound  by  a  voluntary  partition  exe- 
cuted by  cotenants,14  or  by  a  final  judgment  or  decree  rendered  in  judicial 

1.  Seaton  v.  Barry,  4  W.  &  S.  (Pa.)  183.  v.  Long,  1  Watts  (Pa.)  265;  Darlington's  Ap- 

2.  Leibert's  Appeal,  119  Pa.  St.  525.  propriation,  13  Pa.  St.  430. 

3.  In  re  Meyers,  179  Pa.  St.  157.  7.  Long  v.  Long,  1  Watts  (Pa.)  265. 

4.  Green  v.  Arnold,  11  R.  I.  364,  23  Am.  8.  Rent  as  Owelty.  —  Thomas  v.  Farmers' 
Rep.  466.  Bank,  32  Md.  57;  Long  v.  Long,  1  Watts  (Pa.) 

5.  Partition  by  Act  of  Parties  —  England. —  265. 

Hulbert  v.  Hart,  I  Vern.  133;  Ireland  v.  Riltle,  9.  Thomas  v.  Farmers'  Bank,  32  Md.  57. 

1  Atk.  542.  10.  Long  v.  Long,  1  Watts  (Pa.)  265. 

Illinois.  —  Lacy  v.  Gard,  60  III.  App.  72.  11.  Thomas  v.  Farmers'  Bank,  32  Md.  57. 

Maryland.  —  Thomas  v.  Farmers'  Bank,  32  12.  Priority. — ■  Long  v.  Long,  1  Watts  (Pa.) 

Md.  57.  265;  Darlington's  Appropriation,  13  Pa.  St.  430. 

Pennsylvania.  —  Long  v.  Long,  1  Watts  (Pa.)  13.  Rebutting  Presumption  of  Payment. —  Dar- 

265;  Walter  v.  Walter,   1   Whart.  '(Pa.)  292;  lington's  Appropriation,  13  Pa.  St.  430.  See 

Darlington's  Appropriation,  13  Pa.  St.  430;  Mc-  also  Hulbert  v.  Hart,  1  Vern.  133. 

Knight  v.  Bell,  r 3 5  Pa.  St.  358.  Indebitatus  Assumpsit  to  Recover  Owelty  on 

Parol  Agreement  Between  Heirs  During  Life  of  Parol  Partition.      Waller  v.  Walter,  1  Whart. 

Ancestor  Valid. —  Lacy  v.  Gard,  60  III.  App.  72.  (Pa.)  292. 

Charge  for  Owelty  Distinguished  from  Vendor's  Ejectment  Will  Not  Lie  to  Compel  Payment  of 

Lien.  —  Thomas  v.  Farmers'  Bank,  32  Md.  57.  Owelty  under  Parol  Partition. —  McKnight  v. 

6.  Lien.  —  Lacy  v.  Gard,  60  111.  App.  72;  Bell,  135  Pa.  Si.  358. 

Thomas  v.  Farmers'  Bank,  32  Md.  57;  Long         14.  Voluntary    Partition  —  United    States. — 
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pi  onHHliiu;^  for  partition,'  in  so  far  as  it  is  not  void ;  2  although  there  are 
pi  rsons,  cotenants  with  those  by  whom  the  partition  was  made,  or  otherwise 
interested,  who  were  not  parties  and  are  entitled  to  enforce  their  rights  in  the 
prop  if  it  were  still  undivided.3    Where  partition  is  sought  through 


Thomas  v.  Hatch,  3  Sumn.  (U.  S.)  170,  23  Fed. 
Cas.  No.  13,  S99. 

Alabama.  — Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  Rep.  13. 

Connecticut.  —  Baxier  v.  Gay,  14  Conn.  119; 
Staples  :'.  Hradley,  23  Conn.  168,  60  Am.  Dec. 
630;  Dickinson's  Appeal,  54  Conn.  224. 

Florida,  —  Simmons  v.  Sprail,  26  Fla.  449. 

Kentucky.  —  Hargis  v.  Ditmore,  86  Ky.  653. 

Massachusetts.  —  Folger  v.  Mitchell,  3  Pick. 
(Mass.)  397;  Williams  v.  Thompson,  13  Pick. 
(Mass.)  298. 

Xebraska.  —  Walton  v.  Ambler,  29  Neb.  626. 

X,  York.  —  Knevals  r.  Prince,  (Supm.  Ct. 
Gen.  T.)  10  N.  Y.  Supp.  676. 

North  Carolina.  —  Love  v.  Love,  3  Ired.  Eq. 
(38  N.  Car.)  104. 

Tennessee.  —  Lawrence  v.  Cocke.  1  Shannon 
Tenn.  Cas.  11,  Thomp.  Tenn.  Cas.  26. 

Texas.  —  Aycock  v.  Kimbrough,  71  Tex.  330, 
10  Am.  Si.  Rep.  745;  Franks  v.  Hancock,  1 
Tex.  Unrep.  Cas.  554. 

Agreement  to  Make  Partition.  —  Dickinson's 
Appeal,  54  Conn.  224;  M'Call  v.  Reybold,  1 
Harr.  (Del.)  146;  Metcalfez<.  Alter,  31  La.  Ann. 
389;  Phelps  v.  Fool,  13  Gray  (Mass  )  423; 
Coates'  St.,  2  Ashin.  (Pa.)  12;  H  unter  v.  Morse, 
49  Tex.  219. 

Recording  Deeds  of  Partition  or  Release.  — 
M'Mechan  v.  Gliding,  3  Pick.  (Mass.)  149,  15 
Am.  Dec.  198,  9  Pick.  (Mass.)  537. 

To  Bar  a  Right  to  Partition  by  Judicial  Proceed- 
ings by  setting  up  a  voluntary  partition,  it 
should  be  manifested  by  a  writing,  or  a  defi- 
nite oral  partilion  into  defined  parts,  accom- 
panied by  possession  in  severalty  of  the 
respective  parcels,  and  should  be  clearly 
proven.  Patterson  v.  Martin,  33  W.  Va.  494, 
approved  Justice  v.  Lawson,  46  W.  Va.  163. 

1.  Judicial  Partition  —  California.  —  Richard- 
son v.  Loupe,  8c  Cal.  490. 

Delaware.  —  Schoen  v.  McComb,  4  Houst. 
(Del.)  213. 

Georgia.  —  Ex  /.  Morel,  T.  U.  P.  Charlt. 
(Ga  )  240;  Mayer  v.  Hover,  81  Ga.  308. 

Illinois.  —  Hassett  71.  Ridgely,  49  111.  200; 
Delano  v.  Bennett,  90  111.  533;  Thompson  v. 
Frew,  107  111.  478;  Benefield  v.  Albert,  132  III. 
665. 

Indiana.  — Carrico  v.  Tarwater,  103  Ind.  86; 
Irvin  v.  Buckles,  148  Ind.  389. 

Iowa.  —  Burdick  v.  Chicago,  etc.,  R.  Co.,  87 
Iowa  384. 

Kentucky.  —  Best  v.  Vanhook,  (Ky.  1890)  13 
S.  W.  Rep.  119. 

Maine.  —  Foxcroft  v.  Barnes,  29  Me.  128. 

Massachusetts.  — Cook  v.  Allen,  2  Mass.  462; 
Procter  v.  Newhall.  17  Mass.  81;  DeWitt  v. 
Harvey,  4  Gray  (Mass.)  486. 

Missouri.  —  Pentz  v.  Kuester,  41  Mo.  447. 

Pennsylvania.  —  Coleman  v.  Coleman,  19  Pa. 
St.  100/57  Am.  Dec.  641;  Lair  v.  Hunsicker, 
23  Pa.  St.  115. 

South  Carolina. — Goodhue  v.  Barnwell, 
Rice  Eq.  (S.  Car.)  198. 

Texas.  —  Hall  v.  Reese,  24  Tex.  Civ.  App. 
221;  Smith  v.  Lee,  82  Tex.  124. 


Wisconsin.  —  Tucker  z..  Chicago,  etc.,  R- 
Co..  91  Wis.  576. 

Statutes  Relating  to  Partition  frequently  de- 
clare the  scope  and  effect  in  this  particular  of 
judgmenis  and  decrees  in  proceedings  for  judi- 
cial partition.  See  the  statutes  of  the  various 
slates;  also  the  cases  of  Morenhout  1 .  Higuera, 
32  Cal.  290;  Doe  v.  Pretiyman,  1  Houst.  (Del.) 
334;  Forder  v.  Davis.  38  Mo.  108;  Becker  v. 
Stroeher,  (Mo.  1902)  66  S.  W.  Rep.  1083; 
Woodhull  v.  Little,  102  N.  Y.  165. 

Exceptions  Made  by  Various  Partition  Statutes. 
—  Argyle  v.  Dwinel,  29  Me.  29;  Larrabee  v. 
Larrabee,  33  Me.  100;  Larrabee  v.  Rideout,  45 
Me.  193;  Nichols  v.  Smith,  22  Pick.  (Mass.) 
316;  Sharp  v.  Pratt,  15  Wend.  (N.  Y.)  610. 

2.  Instances  of  Partitions  Void  in  Whole  or  in 
Part.  —  Harris  v.  Preston,  10  Ark.  201 ;  Walter 
v.  Slater,  5  App.  Cas.  (D.  C.)  357;  Falls  v. 
Hawthorn,  30  Ind.  444;  Wool  folk  v.  Woolfolk, 
30  La.  Ann.  139;  Dean  v.  Hooper,  31  Me.  107; 
Smith  v.  Rice,  11  Mass.  507;  Jenks  r.  How- 
land,  3  Gray  (Mass.)  536;  O'Donoghue  v. 
Boies,  159  N.  Y.  87;  Ryerss  v.  Wheeler,  25 
Wend.  (N.  Y.)  434,  37  Am.  Dec.  243;  Gallatian 
v.  Cunningham,  8  Cow.  (N.  Y.)  361;  Jackson 
v.  Tibbits,  9  Cow.  (N.  Y.)  241;  Morrison  v. 
Laughter,  2  Jones  L.  (47  N.  Car.)  354;  Osborne 
v.  Mull,  91  N.  Car.  203;  Vowinckel  v.  Patter- 
son, 114  Pa,  St.  21,  affirmed  on  reargument 
(Pa.  1887)  10  Atl.  Rep.  3. 

Partition  Including  Land  in  Which  Parties  Are 
Not  Cotenants. —  Emeric  v.  Alvarado,  64  Cal. 
529,  citing  Hathaway  v.  De  Soto,  21  Cal.  192; 
Jackson  v.  Myers,  14  Johns.  (N.  Y.)  355;  Cor- 
withe  v.  Griffing,  21  Barb.  (N.  Y.)  9.  Compare 
Austin  v.  Charlestown  Female  Seminary,  8 
Met.  (Mass.)  196,  41  Am.  Dec.  497. 

Where  a  Partition  Is  Void,  the  fact  that  third 
persons  have  acquired  supposed  interests  in 
severalty  under  the  various  parties  to  it  can- 
not be  urged  as  a  reason  for  sustaining  it. 
Tewksbury  v.  0'Connell,2i  Cal.  60;  Prince  v. 
Clark,  81  Mich.  167. 

Statutory  Penalties  for  Trespass.  —  Although  a 
proceeding  for  partition  is  void,  it  is  a  suffi- 
cient license  to  the  tenants  to  enter  and  occupy 
their  respective  portions  in  severalty,  to  pro- 
tect them  from  statutory  penalties  for  trespass. 
Pond  v.  Pond,  14  Mass.  403. 

Venue  Statutes.  —  A  statute  changing  the 
venue  in  certain  actions  for  partition  is  not 
retroactive  so  as  to  prevent  the  enforcement 
of  a  decree,  rendered  prior  to  its  passage  in  a 
court  from  which  it  takes  away  jurisdiction  in 
such  proceedings.  Johnson  v.  Johnson,  52  Md. 
668. 

3.  No  Objection  that  All  the  Persons  Interested 
Were  Not  Parties  —  Alabama.  —  Whitlow  v. 
Echols,  78  Ala.  206;  Caperton  v.  Hall,  83  Ala. 
171. 

Indiana.  —  Harlan  v.  Stout,  22  Ind.  488; 
Waltz  v.  Borroway,  25  Ind.  380. 

Massachusetts.  —  Foster  v.  Abbot,  8  Met. 
(Mass.)  596  ;  Burghardt  v.  Van  Deusen,  4  Allen 
(Mass.)  374. 

Michigan.  —  Walsh  v.  Varney,  38  Mich.  73. 
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the  instrumentality  of  the  courts,  the  judgments  and  decrees  rendered  in  the 
proceedings  are  valid  and  conclusive  to  the  same  extent  as  those  rendered  in 
other  causes.1  Thus,  when  attacked  collaterally,  they  are  res  judicata,  both 
as  to  issues  actually  made  and  adjudged  and  those  which  might  and  should 
have  been  litigated ;  8  their  validity  will  be  presumed  if  the  record  contains 
nothing  inconsistent  therewith,  and  errors  and  other  irregularities  which  do 
not  go  to  the  jurisdiction,  however  sufficient  to  sustain  a  direct  attack  by 
appeal  or  other  appropriate  remedy,  are  of  no  avail. :l 


New  York.  —  Fox  v.  Fee,  24  N.  Y.  App.  Div. 
314,  33  N.  Y.  App.  Div.  627,  affirmed  167  N. 
Y.  44- 

South  Carolina.  —  Tederall  v.  Bouknight,  25 
S.  Car.  275. 

Texas.  —  Franks  v.  Hancock,  1  Tex.  Unrep. 
Cas.  554;  Slark  v.  Carroll,  66  Tex.  393;  Alston 
v.  Emmerson,  83  Tex.  231,  29  Am.  St.  Rep.  639. 

See  also  McDonald  v.  Hannah,  (C.  C.  A.)  59 
Fed.  Rep.  977,  reversing  51  Fed.  Rep.  73; 
Cuyler  v.  Wayne.  64  Ga.  78. 

Contra.  —  A  voluntary  partition,  not  exe- 
cuted by  all  the  persons  who  were  cotenants  of 
the  property, Jhas  been  held  void  in  a  collateral 
proceeding  involving  only  the  rights  of  those 
who  were  parties  to  the  partition.  Tewks- 
bury  v.  O'Connell,  21  Cal.  61,  cited  Emeric  v. 
Alvarado.  64  Cal.  529  (which  explained  Tewks- 
bury  v.  Provizzo,  12  Cal.  21);  Center  v.  Davis, 
113  Cal.  307,  54  Am.  St.  Rep.  352.  See  also 
Gates  v.  Salmon,  46  Cal.  362. 

1.  Isbell  v.  Stewart,  125  Ind\  112;  Finley  v. 
Cathcart,  149  Ind.  470,  63  Am.  St.  Rep.  292; 
Mason  v.  Messenger,  17  Iowa  261;  Larrabee  v. 
Rideout,  45  Me.  193;  Hart  v.  Steedman,  98 
Mo.  452;  Martin  v.  Trail,  142  Mo.  85;  Whitte- 
more  v.  Shaw,  8  N.  H.  393;  Stark  v.  Carroll, 
66  Tex.  393. 

2.  Caperton  v.  Hall,  83  Ala.  171 ;  Morenhout 
v.  Higuera,  32  Cal.  290;  Loomis  v.  Riley,  24 
111.  307;  Murphy  v.  Williamson,  85  111.  149; 
Crane  v.  Kimmer,  77  Ind.  215;  Elwood  v. 
Beymer,  100  Ind.  504;  Finley  v.  Cathcart,  149 
Ind.  470,  63  Am.  St.  Rep.  292;  Oliver  v.  Mont- 
gomery, 39  Iowa  601;  Corrigan's  Succession, 
42  La.  Ann.  65;  Jordan  v.  Van  Epps,  85  N.  Y. 
427:  Ihmsen  v.  Ormsby,  32  Pa.  St.  198;  Peck 
v.  Peck,  5  Lack,  Leg.  N.  (Pa.)  145. 

3.  Presumption  of  Validity  —  Errors  and  Irreg- 
ularities Not  Jurisdictional  —  United  States.  — 
Secrist  v.  Green.  3  Wall.  (U.  S.)  744. 

Alabama.  —  Cantelou  v.  Whitley,  85  Ala.  247. 

Illinois.  —  Dunning  v.  Dunning,  37  111.  306; 
Stempel  v.  Thomas,  89  III.  146;  Benefield  v. 
Albert,  132  111.  665;  Rochester  Loan,  etc.,  Co. 
v.  Morse,  181  III.  64,  reversing  74  111.  App.  326. 

Indiana. — Waltz  v.  Borroway,  25  Ind.  380; 
Eller  v.  Evans,  128  Ind.  156. 

Iowa. — Telford  v.  Barney,  1  Greene  (Iowa) 
575'.  Johnson  v.  Carson,  3  Greene  (Iowa)  499; 
Mason  v.  Messenger,  17  Iowa  261,  and  cases 
cited. 

Louisiana.  —  Fowler  v.  Gordon,  24  La.  Ann. 
270;  Bayhi  v.  Bayhi,  35  La.  Ann.  527;  Paul  v. 
Lamothe,  36  La.  Ann.  318;  Corrigan's  Succes- 
sion, 42  La.  Ann.  65;  Covas  v.  Bertoulin,  44 
La.  Ann.  683. 

Maine.  —  Dean  v.  Hooper,  31  Me.  107. 

Maryland.  —  House  v.  Wiles,  12  Gill  &  J. 
(Md.)  338;  Downin  v.  Sprecher,  35  Md.  474; 
Slingluff  v.  Stanley,  66  Md.  220. 


Michigan.  —  Persingerz\  Jubb/52  Mich.  304; 
Burger  v.  Beste,  98  Mich.  156. 

Missouri.  —  Waugh  v.  Blumenthal,  28  Mo. 
462,  overruling  Bompart  v.  Roderman,  24  Mo. 
385;  Latrielle  v.  Dorleque,  35  Mo.  233;  Braw- 
ley  v.  Ranney,  67  Mo.  280;  Martin  v.  Trail, 
142  Mo.  85. 

New  Jersey.  —  Stokes  v.  Middleton,  28  N.  J. 
L.  32. 

New  York. —  Co\e  v.  Hall,  2  Hill  (N.  Y.)  625, 
distinguishing  Schuvler  v.  Marsh,  37  Barb.  (N. 
Y.)  350;  Castle  v.  Matthews,  Hill  &  D.  Supp. 
(N.  Y.)  438;  Greenleaf  v.  Brooklyn,  etc.,  R. 
Co.,  37  Hun  (N.  Y.)  435,  appeal  dismissed  102 
N.  Y.  96;  Van  Oiman  v.  Phelps,  9  Barb.  (N. 
Y.)  500;  Jordan  v.  Van  Epps,  85  N.  Y.  427; 
Jenkins  v.  Fahey,  73  N.  Y.  355.  Compare  Den- 
ning v.  Corwin,  11  Wend.  (N.  Y.)  648. 

Ohio.  —  Glover  v.  Ruffin,  6  Ohio  255;  Wil- 
son v.  Bull,  10  Ohio  250;  Bohart  v.  Atkinson, 
14  Ohio  228. 

Pennsylvania.  —  Ihmsen  v.  Ormsby,  32  Pa. 
St.  198;  Girard  L.  Ins.  Co.  v.  Farmers',  etc., 
Nat.  Bank,  57  Pa.  St.  388;  Roy  v.  Townsend, 
78  Pa.  St.  329;  Cummisky  v.  Cummisky,  109 
Pa.  St.  6;  Reid  v.  Clendenning,  193  Pa.  St.  406. 

South  Carolina.  —  McQueen  v.  Fletcher,  4 
Rich.  Eq.  (S.  Car.)  152. 

Tennessee.  —  Winchester  v.  Winchester,  I 
Head  (Tenn.)  460;  Hopper  v.  Fisher,  2  Head 
(Tenn.)  253;  Pardue  v.  West,  1  Lea  (Tenn.)  729. 

Texas.  —  Grassmeyer  v.  Beeson,  18  Tex.  753, 
70  Am.  Dec.  309;  Millican  v.  Millican,  24  Tex. 
426;  Davis  v.  VVells,  37  Tex.  606;  Truehart  v. 
McMichael,  46  Tex.  222;  Moore  v.  Blagge,  91 
Tex.  151,  reversing  (Tex.  Civ.  App.  1896)  34  S. 
W.  Rep.  311,  6  Tex.  Civ.  App.  359;  Hall 
Reese,  24  Tex.  Civ.  App.  221;  Pool  v.  Lamon, 
(Tex.  Civ.  App.  18(34)  28  S.  W.  Rep.  363;  Betts 
v.  Simons,  (Tex.  Civ.  App.  1896)35?.  W.  Rep. 
50;  Blagge  v.  Shaw,  (Tex.  Civ.  App.  1897)  41 
S.  W.  Rep.  756. 

Wisconsin.  —  Tallman  v.  McCarty,  11  Wis. 
402.     Compare  Hardy  v.  Mills,  35  Wis.  141. 

Canada.  —  Lecain  v.  Hosterman,  9  Nova 
Scotia  178. 

Courts  of  Limited  Jurisdiction.  —  Whitlow  v. 
Echols,  78  Ala.  206;  Long  v.  Long,  62  Md.  33; 
Davis  v.  Durgin,  64  N.  H.  51;  Mitchell  v. 
Kintzer,  5  Pa.  St.  2r6,  47  Am.  Dec.  408;  Ilorr 
v.  Herr.  5  Pa.  St.  428,  47  Am.  Dec.  416;  Painter 
v.  Henderson,  7  Pa.  Si.  48;  Snevily  v.  Wag- 
ner, 8  Pa.  Si.  396;  Dresher  v.  Allcntown  Water 
Co.,  52  Pa.  St.  225,  91  Am.  Dec.  150;  Richards 
v.  Rote,  68  Pa.  St.  248;  Vensel's  Appeal,  77 
Pa.  St.  71;  Faust  v.  Bailey,  5  Rich.  L.  (S. 
Car.)  107;  Davis  v.  Wells,  37  Tex.  606;  Mc- 
Kibben  v.  Salinas,  36  S.  Car.  279.  Compare 
Craig  v.  Barker,  4  Dana  (Ky.)  601;  Smith  v. 
Moore,  6  Dana  (Ky.)  417;  Guyton  v.  Shane,  7 
Dana  (Ky.)  498;  Hardy  v.  Summers,  10  Gill 


21  C.  of  L. — 75 


1185 


Volume  XXI. 


Effect  of  Partition  : 


PARTITION. 


Judgments  and  Decrees  Refusing. 


Judgments  Quod  Partitio  Fiat.  —  The  judgment  that  partition  be  made,  while  in 

some  respects  interlocutory  only,  settles  and  determines  the  right  to  partition 
ind  the  interests  of  the  parties  in  the  common  property,  and  upon  such  ques- 
tions is  final  and  conclusive  on  collateral  attack.' 

PERSONS  Nor  PARTIES. — A  voluntary  partition  or  a  final  judgment 
or  decree  in  a  judicial  proceeding  for  partition  will  not,  as  a  general  rule, 
have  any  effect  on  cotenants  and  other  persons  having  rights  in  the  property, 
who  were  not  parties.  The  familiar  principle  of  law  that  judgments  and 
decrees  bind  only  parties  and  privies  is  as  applicable  to  judicial  proceedings 
for  partition  as  to  other  litigation.* 


&  J.  (Md.)  316,  32  Am.  Dec.  167;  Messinger  v. 
Kintner,  4  Binn.  (Pa.)  97. 
Actions  by  Persons  Unauthorized  to  Bring  Them. 

—  Persinger  v.  Jubb,  52  Mich.  304;  Com.  v. 
HafTey,  6  Pa.  St.  348;  Blakeley  v.  Calder,  15 
N.  Y.  617;  Howell  v.  Mills,  56  N.  Y.  226; 
Cromwell  v.  Hull,  97  N.  Y.  209;  Reed  v.  Reed, 
46  Hun  (N.  Y.)  212,  affirmed  107  N.  Y.  545,  dis- 
tinguishing Scheu  v.  Lehning,  31  Hun  (N.  Y.) 
183;  Prior  v.  Prior,  49  Hun  (N.  Y.)  502. 

Fraud  or  Mistake  No  Ground  for  Collateral  At- 
tack.—  VVoolfolkz/.  Woolfolk,  30  La.  Ann.  139; 
Bayhi  v.  Bayhi,  35  La.  Ann.  527;  Austin  v. 
Charlestovvn  Female  Seminary,  8  Met.  (Mass.) 
196,  41  Am.  Dec.  497;  Mann  v.  Dunham,  5 
Gray  (Mass.)  511 ;  Coleman  v.  Coleman,  19  Pa. 
St.  100,  57  Am.  Dec.  641;  Peck  v.  Peck,  5 
Lack.  Leg.  N.  (Pa.)  145.  But  see  Gribble  v. 
Lang,  (Miss.  1892)  11  So.  Rep.  6,  citing  James 
v.  Drew,  68  Miss.  518,  24  Am.  Si.  Rep.  287; 
Mitchell  v.  Kintzer,  5  Pa.  St.  218,  8  Pa.  St.  64; 
Jackson  v.  Summerville,  13  Pa.  St.  359;  Wil- 
son v.  Smith,  22  Gratt.  (Va  )  493;  Jenking  v. 
Jenking,  11  Ont.  App.  92. 

Presumption  of  Regularity  of  Ancient  Records. 

—  Baker  v.  Prewitt,  64  Ala.  551;  Best  v.  Van- 
hook,  (Ky.  1890)  13  S.  W.  Rep.  119:  Messinger 
v.  Kintner,  4  Binn.  (Pa.)  97 ;  Vensel's  Appeal, 
77  Pa.  Si.  71. 

1.  Judgments  Quod  Partitio  Fiat.  —  Wright  v. 
Nipple,  92  Ind.  310;  Fleenor  v.  Driskill,  97  Ind. 
27;  Allen  v.  Hall,  50  Me.  253;  Pfeltz  v.  Pfelu, 
1  Md.  Ch.  456;  Young  v.  Frost,  1  Md.  377; 
Brown  v.  Thomas,  46  Md.  636;  Godwin  v. 
Banks,  89  Md.  679;  Petrucio  v.  Seardon,  76 
Tex.  639.  See  also  Bull  v.  Pyle,  41  Md.  419; 
Stevens  v.  McCormick,  90  Va.  735. 

Illustrations  of  Scope  of  Judgment  as  Res  Judi- 
cata.—  Brown  v.  Cooper,  98  Iowa  444,  60  Am. 
St.  Rep.  190;  Mitchell  v.  Harris,  2  Pa.  L.  J. 
Rep.  443,  4  Pa.  L.  J.  231;  Rainey  v.  H.  C. 
Frick  Coke  Co.,  21  Pa.  Co.  Ct.  482. 

A  Failure  to  Enter  a  Preliminary  Judgment  will 
not  render  the  partition  void,  so  that  it  can  be 
impeached  collaterally.  Southgate  v.  Burn- 
ham,  1  Me.  369;  Sewall  v.  Ridlon,  5  Me.  459; 
Symonds  v.  Kimball,  3  Mass.  300;  Brown  v. 
Bulkley,  n  Cush.  (Mass.)  168;  Wonson  v. 
Wonson,  14  Allen  (Mass.)  71;  Savery  v.  Tay- 
lor, 102  Mass.  509;  Mt.  Hope  Iron  Co.  v.  Dear- 
den,  140  Mass.  430;  Akers  v.  Hobbs,  105  Mo. 
127;  Ela  v.  McConihe,  35  N.  H.  279;  Falkner 
v.  Guild,  10  Wis.  564. 

2.  Judicial  Partition  — England.  —  Whaley  v. 
Dawson,  2  Sch.  &  Lef.  367;  Ireland  v.  Rittle, 
1  Atk.  541. 

United  States.  —  Pacific  Bank  v.  Hannah,  (C. 
C.  A.)  90  Fed.  Rep.  72. 
Alabama. — Gayle  v.  Johnston,  80  Ala.  395. 


Georgia.  —  Childs  v.  Hayman,  72  Ga.  791; 
Jones  v.  Napier,  93  Ga.  582. 

Illinois.  —  Vogle  v.  Brown,  120  111.  338;  Sut- 
ton v.  Read,  176  111.  69.  See  also  Illinois 
Land,  etc.,  Co.  v.  Bonner,  75  111.  315,  91  III. 
114. 

Indiana.  —  Harlan  v.  Stout,  22  Ind.  488; 
Milligan  v.  Poole,  35  Ind.  04, 

Iowa.  —  Furenes  v.  Severtson,  102  Iowa  322. 

Kentucky.  —  Keaton  v.  Pennington,  (Ky. 
1889)  11  S.  W.  Rep.  198.  See  also  Pleak  v. 
Chambers,  7  B.  Mon.  (Ky.)  565. 

Louisiana.  —  Winn  v.  Dickson,  15  La.  Ann. 

2/3- 

Maine.  —  Wass  v.  Buchnam,  38  Me.  356. 

Massachusetts.  —  Smith  v.  Rice,  11  Mass.  507; 
Procter  v.  Newhall,  17  Mass.  81;  Brown  v. 
Wood,  17  Mass.  68. 

Michigan.  — Whitings.  Butler,  29  Mich.  122; 
Prince  v.  Clark.  81  Mich.  167. 

Missouri.  —  Bompart  Roderman,  24  Mo. 
385;  Chouteau  v.  Magenis,  28  Mo.  187;  Farrar 
v.  Comfort,  33  Mo.  44;  Forder  v.  Davis,  38 
Mo.  108;  Shaw  v.  Gregoire,  41  Mo.  408. 

Nebraska.  —  Sock  v.  Suba,  31  Neb.  228. 

New  York. — Jackson  v.  Brown,  3  Johns.  (N. 
Y.)  460;  Woodworth  v.  Campbell,  5  Paige  (N. 
Y.)5i8;  Castle  v.  Matthews,  Hill  &  D.  Supp. 
(N.  Y.)  438;  Moore  v.  Appleby,  108  N.  Y.  237. 
Zimmermann  v.  Rapp,  20  Wend.  (N.  Y.)  101; 
O'Connor  v.  McMahon,  54  Hun  (N.  Y.)  66; 
Mead  v.  Jenkins,  27  Hun  (N.  Y.)  570,  modified 
on  other  grounds  29  Hun  (N.  Y.)  253,  95  N.  Y. 
31,  Leinen  v.  Elter,  43  Hun  (N.  Y.)  249; 
Moores  v.  Townshend,  54  N.  Y.  Super.  Ct. 
245,  ajffirmed  without  opinion  120  N.  Y.  647. 

North  Carolina.  —  Henderson  v.  Wallace,  72 
N.  Car.  451. 

Ohio.  —  Youngs  v.  Heffner,  36  Ohio  St.  232. 

Pennsylvania.  —  Messinger  v.  Kintner.  4 
Binn.  (Pa.)  97;  Blackwell  v.  Cameron,  46  Pa. 
St.  236;  Thompson  v.  Stilt,  56  Pa.  St.  156; 
Richards  v.  Rote,  68  Pa.  St.  248;  Vensel's  Ap- 
peal, 77  Pa.  St.  71;  Duke  v.  Hague,  107  Pa. 
St.  57. 

South  Carolina.  —  Goodhue  v.  Barnwell, 
Rice  Eq.  (S.  Car.)  198;  Dorn  v.  Beasley,  7 
Rich.  Eq.  (S.  Car.)  84;  Pearson  v.  Carlton,  18 
S.  Car.  47;  Tederall  v.  Bouknight,  25  S.  Car. 

275-  .■','£>;% 

Tennessee.  —  Douglass  v.  Harrison.  2  Sneed 
(Tenn.)  382. 

Texas.  —  Cryer  v.  Andrews,  11  Tex.  170; 
Stark  v.  Carroll,  66  Tex.  393;  Tinsley  v. 
Magnolia  Park  Co.,  (Tex.  Civ.  App.  1900)  59 
S.  W.  .Rep.  629. 

Washington.  —  McGowan  v.  Smith,  22  Wash. 
625. 

Wisconsin.  — Falkner  v.  Guild,  10  Wis.  564. 
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PA  RT1 TION.  Judgments  and  Decrees  Refusing 


c.  EQUITABLE  RELIEF.  —  A  final  judgment  or  decree  in  a  judicial  pro- 
ceeding for  partition  or  a  division  of  property  between  cotenants  by  voluntary 
partition,  may  be  attacked  on  equitable  grounds,  such  as  fraud,  accident,  or 
mistake,  in  like  manner  and  to  the  same  extent  as  other  adjudications  of 
courts  or  transactions  between  individuals.1  To  obtain  such  relief  facts  show- 
ing a  clear  case  must  be  alleged  and  proved.* 


Compare  Thompson  v.  Gotham,  9  Ohio  170; 
Colvert  v.  Millstead,  5  Leigh  (Va.)  88. 

Voluntary  Partition. —  McDonald  v.  Donald- 
son, 47  Fed.  Rep.  765;  McDonald  v.  Hannah, 
51  Fed.  Rep.  73;  Pacific  Bank  v.  Hannah,  (C. 
C.  A.)  qo  Fed.  Rep.  72;  Gates  v.  Salmon,  46 
Cal.  362;  Hill  v.  Den,  54  Cal.  6;  Emeric  v. 
Alvarado,  64  Cal.  529;  May  v.  Fenton,  7  J.  J. 
Marsh.  (Ky.)  301.  Campau  v.  Campau,  19 
Mich.  116;  Gregg  v.  Blackmore,  10  Watts  (Fa.) 
192;  Duke  v.  Hague,  107  Pa.  St.  57;  Mellon  v. 
Reed,  114  Pa.  St.  647;  Patterson  v.  Martin,  33 
W.  Va.  494. 

Statutory  Provisions  Affecting  Rule.  —  Furlong 
v.  Soule,  39  Me.  122;  Procter  v.  Newhall,  17 
Mass.  81,  distinguishing  Pond  v.  Pond,  13 
Mass.  413.  See  also  Holcomb  v.  Sherwood, 
29  Conn.  418,  cited  Greathead's  Appeal,  42 
Conn.  374. 

Persons  Made  Parties  in  a  Representative  Ca- 
pacity Only. —  Doe  v.  Prettvman,  1  Houst. 
(Del.)  334;  Sutton  v.  Read,  176  III.  69;  Terrill 
v.  Boulware,  24  Mo.  254. 

Devisee  of  Undivided  Moiety.  —  Knollys  v. 
Alcock,  5  Ves.  Jr.  648;  Swift  v.  Roberts,  3 
Burr.  1488;  Goodtitle  v.  Otway,  I  B.  &  P.  59-2, 
affirtned  7  T.  R.  410,  discussing  Tickner  v.  Tick- 
ner,  cited  in  Parsons  v.  Freeman,  3  Atk.  742; 
Luther  v.  Kidby,  3  P.  Wms.  170,  note  b; 
R:sley  v.  Baltinglass,  T.  Raym.  240. 

Vendee  of  Cotenant  of  Specific  Parcel.  —  Ester- 
brook  v.  Savage,  21  Hun  (N.  Y.)  145;  Franks 
v.  Hancock,  1  Tex.  Unrep.  Cas.  554,  citing" 
Buffalo  Bayou  Ship  Canal  Co.  v.  Bruly,  45 
Tex.  6;  Arnold  v.  Cauble,  49  Tex.  527;  Mave- 
rick v.  Burney,  88  Tex.  560;  Broughton  v. 
Howe  6  Vt.  266. 

One  Who  Takes  a  Conveyance  from  All  of  the  Co- 
tenants  of  a  Specific  Parcel  of  the  property,  sub- 
ject to  be  defeated  by  condition  subsequent, 
has  no  such  interest  as  entitles  him  to  be  made 
a  party  to  the  partition  proceedings;  and  a 
partition  by  sale  conclusively  establishes  the 
right  of  the  purchaser  in  an  action  of  eject- 
ment brought  by  him  for  breach  of  the  con- 
dition. Bouvier  v.  Baltimore,  etc..  R.  Co., 
65  N.  J.  L.  313 

Wife's  Homestead  Right  in  Husband's  Separate 
Property  —  Texas.  —  Hill  v.  Jackson,  (Tex. 
Civ.  App.  1899)  51  S.  VV.  Rep.  357,  citing 
Thompson  v.  Jones,  (Tex.  1809)  12  S.  W. 
Rep.  77. 

An  Agreement  Between  Cotenants  not  to  dis- 
turb the  possession  of  the  common  property 
by  a  partition  until  a  future  lime,  does  not 
preclude  the  bringing  of  partition  proceedings 
by  a  cotenant  who  did  not  join  in  the  agree- 
ment.   Helms  v.  Mynatt,  6  Coldw.  (Term.)  215. 

1.  Judgments  and  Decrees  in  Proceedings  for 
Judicial  Partition  —  California.  —  Sullivan  v. 
Lumsdcn,  118  Cal.  664. 

Indiana.  —  Boyd  v.  Doty,  8  Ind.  370. 

Iowa.  —  De  Louis  v.  Meek,  2  Greene  (Iowa) 
55,  50  Am.  Dec.  491 ;  Young  v.  Tucker,  39 
Iowa  59O 


Kansas.  —  Daleschal  v.  Geiser,  36  Kan.  374. 

Kentucky.  —  Borah  v.  Archer,  7  Dana  (Ky.) 
176;  Benton  v.  Ragan,  (Ky.  1889)  11  S.  W. 
Rep.  430,  12  S.  W.  Rep.  155. 

Louisiana.  —  Woolfolk  v.  Woolfolk,  30  La. 
Ann.  139;  Bayhi  v.  Bayhi,  35  La.  Ann.  527. 

Maine.  —  Wilbur  v.  Dyer,  39  Me.  169. 

Michigan.  —  Adair  -'.  Cummin,  48  Mich.  375. 

Missouri.  —  Stoffel  v.  Reiners,  3  Mo.  App. 
33- 

New  York.  —  Douglass  v.  Viele,  3  Sandf. 
Ch.  (N.  Y.)  439;  Marvin  v.  Marvin,  (Supm.  Ct. 
Spec.  T.)  52  How.  Pr.  (N.  Y.)  97,  1  Abb.  N. 
Cas.  (N.  Y.)  372. 

ATorth  Carolina.  —  Wahab  v.  Smith,  82  N. 
Car.  229;  Thompson  v.  Shamwell,  89  N.  Car. 
283. 

Oregon.  —  Smith  v.  Butler,  11  Oregon  46. 
Pennsylvania.  —  George's  Appeal,  12  Pa.  St. 
260. 

South  Carolina. — Covington  v.  Covington, 
47  S.  Car.  263. 

Tennessee.  —  Smith  v.  Smith,  (Tenn.  Ch. 
1900)  57  S.  W.  Rep.  198. 

Virginia.  —  Fore  v.  Foster,  86  Va.  104. 

Wisconsin.  —  Tucker  v.  Whittlesey,  74 
Wis.  74. 

Canada.  —  Merritt  v.  Shaw,  15  Grant  Ch.  (U. 
C.)32i;  Rolfe  v.  Coote,  I  Ch.  Chamb.  (Ont.) 
308. 

Voluntary  Partition.  —  Darre  v.  Gorges,  2 
Sim.  &  St.  455;  Guedici  v.  Boots,  42  Cal.  452; 
Mitchell  v.  Owings,  3  A.  K.  Marsh.  (Ky.)  312; 
Gist  v.  Cattell,  Bailey  Eq.  (S.  Car.)  343. 

Purchasers  for  Value  Without  Notice.  —  Dacre 
v.  Gorges,  2  Sim.  &  St.  455;  Mitchell  v.  Ow- 
ings, 3  A.  K.  Marsh.  (Ky.)  312;  Herbin  v. 
Wagoner,  118  N.  Car.  656.  See  also  Wardlovv 
v.  Miller,  69  Tex.  395;  Boyd  v.  Doty,  8  Ind. 
370;  George's  Appeal,  12  Pa.  St.  260. 

Laches  in  Applying  for  Relief.  —  Corwithe  v. 
Griffing,  21  Barb.  (N.  Y.)  9;  Thompson  v. 
Shamwell.  89  N.  Car.  283. 

Unexecuted  Decree  for  Partition.  —  A  court  of 
equity  on  application  made  to  it  to  carry  into 
effect  an  unexecuted  decree  for  partition  has 
the  power  to  review  and  correct  errors  and 
mistakes  in  the  proceedings.  Gay  v.  Parpart, 
106  U.  S.  679;  Wadhams  v.  Gay,  73  111.  415; 
Edgerton  v.  Muse,  2  Hill  Eq.  (S.  Car.)  52, 
Dudley  Eq.  (S.  Car.)  179;  Wright  v.  Strother, 
76  Va.  857. 

2.  Cases  Held  Insufficient  to  Warrant  Relief.  — 

Miller  v.  Miller,  61  Ind.  471 ;  Craddock  v.  Han- 
cock, 2  B.  Mon.  (Ky.)  389;  Winn  v.  Dickson, 
15  La.  Ann.  273;  Matter  of  Thompson,  3  N.  J. 
Eq.  637;  Grantham  v.  Kennedy,  91  N.  Car.  148; 
Winchester  v.  Winchester,  1  Head  (Tenn.)  460; 
Neil  v.  Smith,  1  Lea  (Tenn.)  371;  De  Ford  v. 
Taylor,  (Tenn.  Ch.  1898)  51  S.  W.  Rep.  999; 
Aycock  v.  Kimbrough,  71  Tex.  330,  10  Am.  St. 
Rep.  745. 

Insanity  of  Party.  —  Butters  v.  Comyns,  8i 
111.  App.  418;  Covas  v.  Bertoulin,44  La.  Ann. 
683, 
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2.  Purchasers  Pendente  Lite.  —  Persons  who  acquire  interests  in  property 
involved  in  partition  proceedings  from  those  who  are  parties  are  bound  by 
the  judgment  or  decree,  whether  before  the  court  or  not,  if  the  suit  was  lis 
pendens  at  the  time  they  purchased.1 

3.  Inchoate  Dower  Rights  —  Contingent  Interests.  —  A  partition  by  actual 
di\  ision  of  the  property  has  generally  been  held  binding  and  conclusive  upon 
the  wife  of  a  cotenant,  although  she  was  not  a  party,  transferring  her  inchoate 
right  of  dower  to  the  purpart  allotted  to  the  husband  in  severalty;  2  and  upon 
,i  person  having  a  contingent  interest  in  an  undivided  share,  but  who  cannot 
be  joined  because  not  in  esse  or  because  it  is  uncertain  who  may  become 
entitled,  if  he  is  represented  by  him  who  has  the  first  estate  of  inheritance.3 
A  partition  by  sale  of  the  property  and  distribution  of  the  proceeds  has 
frequently  been  given  the  same  effect  on  inchoate  dower  rights  and  contingent 
interests  as  an  actual  partition;  but  there  are  contrary  decisions.4  In  some 
jurisdictions  the  statutes  provide  for  the  subjection  of  such  rights  to  the 
partition.5 


1.  Interests  Acquired  Before  Judgment  or  Decree 
in  Trial  Court. —  Huffman  v.  Darling,  153  lnd. 
22;  Arnold  v.  Butterbaugh,  g2  lnd.  403; 
Crosby  v.  Allyn,  5  Me.  453;  Cook  v.  Daven- 
port, 17  Mass.  345;  Noble  v.  Cromwell,  3  Abb. 
App.  Dec.  (N.  Y.)  382,  27  How.  Pr.  (N.  Y.)  289, 
affirming  26  Barb.  (N.  Y.)  475,  6  Abb.  Pr  (N. 
Y.)  59;  Coble  v.  Clapp  I  Jones  Eq.  (54  N.  Car.) 
173;  Rabb  v.  Aiken,  2  McCord  Eq.  (S.  Car.) 
119;  Bybee  v.  Summers,  4  Otegon  354. 

Interests  Acquired  After  Judgment  or  Decree  in 
Trial  Court. —  Horner  v.  Zimmerman,  45  111. 
14;  VVadhams  v.  Gay,  73  HI.  415;  Martin  v. 
Kennedy,  83  Ky.  335;  Rowland  v.  Prather,  53 
Md.  235;  Welch  v.  Marks,  39  Minn.  481;  Van 
Orman  v.  Phelps,  9  Barb.  (N.  Y.)  500;  Ester- 
brook  v.  Savage,  21  Hun  (N.  Y.)  145;  Russell  v. 
Farquhar,  5  Tex.  355,  cited  Henderson  v.  Lind- 
ley,  75  Tex.  185;  Sharp  v.  Elliott.  70  Tex.  666; 
Gray  v.  Cockrell,  20  Tex.  Civ.  App.  324; 
Bavlor  v.  Tillebach,  20  Tex.  Civ.  App.  490. 

Under  Partition  Statutes  Containing  Res  Judicata 
Provisions. —  Becker  v.  Stroeher,  (Mo.  1902)  66 
S.  W.  Rep.  1083. 

For  Other  Cases  see  title  Notice  of  Pendency 
and  Lis  Pendens,  ante,  p.  216. 

2.  Actual  Partition  —  Inchoate  Rights  of  Dower 
—  Kentucky.  —  Napper  v.  Mutual  L.  Ins.  Co., 
(Ky.  1899)  53  S.  W.  Rep.  28. 

Maine.  —  Mosher  v.  Mosher,  32  Me.  412. 
Massachusetts.  —  Potter  v.  Wheeler,  13  Mass. 
504. 

Missouri.  —  Hinds  v.  Stevens,  45  Mo.  209. 

New  Jersey.  —  Lloyd  v.  Conover,  25  N.  J.  L. 
47;  Emson  v.  Polhemus,  28  N.  J.  Eq.  439. 

New  York.  —  Wilkinson  v.  Parish,  3  Paige 
(N.  Y.)  653;  Totten  v.  Stuyvesant,  3  Edw.  (N. 
Y.)  500;  Matthews  v.  Matthews,  1  Edw.  (N.  Y.) 
565;  Huniington  v.  Huntington,  (Supm.  Ct. 
Spec.  T.)  9  Civ.  Pro.  (N.  Y.)  182. 

Ohio.  —  Docktermann  v.  Elder,  11  Ohio  Dec. 
(Reprini)  506,  27  Cine.  L.  Bui.  195. 

Division  Must  Be  Fair  and  Equal  to  have  this 
effect.    Mosher  v.  Mosher,  32  Me  412. 

Where  Partition  Is  Made  by  the  Vendee  of  the 
Husband,  to  whom  the  property  has  been  con- 
veyed without  a  release  of  the  wife's  inchoate 
right  of  dower,  her  interest  is  not  effected. 
Rank  v.  Hanna,  6  lnd.  20,  cited  with  approval 
in  Emson  v.  Polhemus,  28  N.  J.  Eq.  439. 

3.  Actual  Partition  —  Contingent  Interests.  — 
Wills  v.  Slade,  6  Ves,,  Jr,  498;  Guskell  v.  Gas- 


kell.  6  Sim.  643;  Jackson  v.  Edwards,  22  Wend. 
(N.  Y.)  498,  affirming  7  Paige  (N.  Y.)  386.  See 
generally  cases  cited  infra,  this  subdivision. 
Legal  Estate  Not  Represented  in  the  Partition. 

—  Where  the  contingent  interest  is  a  legal 
estate  unrepresented  by  the  estate  of  any  of 
the  cotenants  who  are  parties,  it  cannot  be 
affected  by  a  partition  by  them.  Long  v.  Long, 
62  Md.  33;  Gittings  v.  Worthington,  67  Md. 
139;  Campbell  v.  Stokes.  142  N.  Y.  23,  affirm- 
ing 66  Hun  (N.  Y.)  381 ;  Whitesides  v.  Cooper, 
115  N  Car.  570. 

An  Exchange  of  Shares  by  Life  Tenants  pursu- 
ant to  an  agreement  or  understanding  between 
them  enteied  into  at  the  time  of  the  partition 
is  not  binding  upon  the  persons  whom  they 
represent.    Crawley  v.  Blackman,  81  Ga.  775. 

4.  Partition  by  Sale  —  Inchoate  Dower  Rights. 

—  Davis  v.  Lang,  153  111.  175;  Haggerty  v. 
Wagner,  148  lnd.  625;  Lee  v.  Lindell,  22  Mo. 
202,  64  Am.  Dec.  262,  Leonard,  J.,  dissenting ; 
Hinds  v.  Stevens,  45  Mo.  209;  Weaver  v. 
Gregg,  6  Ohio  St.  547.67  Am.  Dec.  355;  Holley 
v.  Glover,  36  S.  Car.  404,  31  Am.  St.  Rep.  8S3. 
Contra,  Greiner  Klein,  28  Mich.  12,  Camp- 
bell, J.,  dissenting;  Wilkinson  v.  Parish,  3 
Paige  (N.  Y.)  653;  Matthews  v.  Matthews,  1 
Edw.  (N.  Y.)  565;  Re  Hewish,  17  Ont.  454. 

Contingent  Interests. —  Basnett  v.  Moxon,  L. 
R.  20  Eq.  182;  Long  v.  Long,  62  Md.  68.  See 
also  Cheesman  v.  Thorne,  1  Edw.  (N.  Y.)  629; 
Mead  v.  Mitchell,  17  N.  Y.  210,  72  Am.  Dec. 
455  affirming  (Supm.  Ct.  Spec.  T.)  5  Abb.  Pr. 
(N.  Y.)  92;  Clemens  v.  Clemens,  37  N.  Y.  59, 
affirming  60  Barb.  (N.  Y.)  366.  Contra,  Downin 
v.  Sprecher,  35  Md.  474;  Jackson  v.  Edwards, 
22  Wend.  (N.  Y.)  498,  affirming  7  Paige  (N.  Y.) 
386. 

5.  Statutory  Provisions.  —  Warren  v.  Twilley, 
10  Md.  39;  Downin  v.  Sprecher,  35  Md.  474; 
Rowland  v.  Prather,  53  Md.  235;  Mitchell  v. 
Farrish,  69  Md.  235;  Cheesman  v.  Thorne,  1 
Edw.  (N.  Y.)  629;  Mead  v.  Mitchell,  17  N.  Y. 
210.  72  Am.  Dec.  455.  affirming  (Supm.  Ct. 
Spec.  T.)  5  Abb.  Pr.  (N.  Y.)  82;  Clemens  v. 
Clemens,  37  N.  Y.  59,  affirming  60  Barb.  (N. 
Y.)  366;  Brevoort  v.  Brevoort,  70  N.  Y.  136; 
Monarque  v.  Monarque,  80  N.  Y.  320,  revers- 
ing 19  Hun  (N.  Y.)  332,  cited  in  McArthui  v. 
Scott,  113  U.  S.  401;  Kent  v.  St.  Michael's 
Church,  136  N.  Y.  10,  32  Am.  St.  Rep.  693; 
Smith  v.  Secor,  157  N.  Y.  402,  affirming  31  N, 


Volume  XXI, 


Effect  of  Partition 


PARTITION. 


Judgments  and  Decrees  Refusing 


4.  Persons  under  Disability.  —  Final  judgments  and  decrees  in  proceedings 
for  judicial  partition,  otherwise  valid,  operate  upon  the  interests  of  cotenants 
under  disability,  such  as  married  women,  infants,  and  persons  non  compotes 
mentis,  who  are  parties;  and  are  as  invulnerable  on  collateral  attack  as  those 
where  all  the  parties  are  sui  juris.1  A  fair  and  equal  division  of  property 
between  cotenants  by  voluntary  agreement  for  partition,  duly  entered  into 
and  executed,  is  likewise  conclusive  as  to  persons  under  disability  as  well  as 
those  who  are  sui  juris,  where  they  participate  and  are  properly  represented. 
Cotenants  are  compellable  to  make  partition,  and  what  the  law  will  coerce 
them  to  do  they  may  execute  without  legal  process.2 

5.  Incumbrancers  of  Undivided  Shares.  —  It  has  frequently  been  held  that 
the  right  which  a  cotenant  has  to  compel  partition  cannot  be  affected  by  an 
outstanding  lien  executed  by  another  tenant  upon  his  undivided  share;  that, 
therefore,  a  fair  and  equal  partition  of  property  will  transfer  such  liens  and 
similar  incumbrances  from  the  undivided  shares  upon  which  they  were  taken 
to  the  shares  allotted  in  severalty  to  the  respective  cotenants,  although  the 
incumbrancers  were  not  parties.    There  are  contrary  decisions,  however,3  and 


Y.  App.  Div.  103;  Fox  v.  Fee.  24  N.  Y.  App. 
Div.  314,  33  N.  Y.  App.  Div.  627,  affirmed  167 
N.  Y.  44.  See  also  Jackson  v.  Edwards,  22 
Wend.  (N.  Y.)  498.  affirming  7  Paige  (N.  Y.) 
386. 

1.  Married  Women  and  Infants  —  England. — 
Martyn  v.  Perryman,  1  Ch.  Rep.  235. 

Delaware. —  Doe  v.  Prettyman,  1  Houst. 
(Del.)  334- 

Illinois.  —  B3nefield  v.  Albert,  132  111.  665. 
Iowa.  —  Johnson  v.  Carson,  3  Greene  (Iowa) 
499- 

Louisiana.  —  Covas  v.  Bertoulin,  44  La. 
Ann.  683. 

Massachusetts. — Austin  v.  Charlestown  Fe- 
male Seminary,  8  Met.  (Mass.)  196,  41  Am. 
Dec.  497. 

Missouri.  —  Waugh  v.  Blumenthal,  28  Mo. 
462,  citing-  Thornton  v.  Thornion,  27  Mo.  302, 
72  Am.  Dec.  266.  Ketchum  v.  Christman,  128 
Mo.  38,  citing  Truesdail  v.  McCormick,  126 
Mo.  39. 

New  York. — Croghan  v.  Livingston,  17  N. 
Y.  218,  affirming  25  Barb.  (N.  Y.)  336;  Herbert 
v.  Smith,  6  Lans.  (N.  Y.)  493;  Fox  v.  Fee,  24 
N.  Y.  App.  Div.  314,  33  N.  Y.  App.  Div.  627, 
affirmed  167  N.  Y.  44. 

North  Carolina.  —  Granlham  v.  Kennedy, 
91  N.  Car.  148. 

Pennsylvania.  —  Gelbach's  Appeal,  8  S.  it 
R.  (Pa.)  206;  Cowan's  Appeal,  74  Pa.  St.  329. 

Tennessee.  —  Winchester  v.  Winchester,  I 
Head  (Tenn.)  460;  Hopper  v.  Fisher,  2  Head 
(Tenn.)  253. 

Texas.  —  Alston  v.  Emmerson,  83  Tex.  231, 
29  Am.  Rep.  639;  Belts  v.  Simons,  (Tex.  Civ. 
App.  1896)  35  S.  W.  Rep.  50. 

Compare  Gallatian  v.  Cunningham,  8  Cow. 
(N.  Y.)  361. 

Persona  Non  Compotes  Mentis.  —  Speck  v.  Pull- 
man Palace  Car  Co.,  121  111.  33;  Snowden  v. 
Dunlavey,  11  Pa.  St.  522. 

Day  in  Court  After  Removal  of  Disability.  — 
Gallatian  v.  Cunningham,  8  Cow.  (N.  Y.)  361; 
Jackson  v.  Edwards,  7  Paige  (N,  Y.)  386, 
affirmed  on  other  grounds  22  Wend.  (N.  Y.) 
498;  Long  v.  Mulford,  17  Ohio  St.  484,  93  Am. 
Dec.  638;  Gelbach's  Appeal,  8  S.  &  R.  (Pa.) 
206;  Winchester  v.  Winchester,  1  Head  (Tenn.) 
460;  Merritt  v.  Shaw,  15  Grant  Ch.  (U.  C.)  321. 


2.  Married  Women  — Infants  —  England.  — 
Zouch  v.  Parsons,  3  Burr.  1794. 

Indiana.  —  Bumgardner  v.  Edwards,  85  Ind. 
117;  Mickels  v.  Ellsesser,  149  Ind.  415. 

Massachusetts.  —  Doane  v.  Willcutt,  5  Gray 
(Mass.)  328,  66  Am.  Dec.  369. 

Pennsylvania.  —  Wetherill  v.  Mecke,  Bright. 
(Pa.)  135;  Bavington  v.  Clarke,  2  P.  &  W.  (Pa.) 
115,  21  Am.  Dec.  432;  Calhoun  v.  Hays,  8  W. 
&  S.  (Pa.)  127,  42  Am.  Dec.  275;  McMahan  v. 
McMahan,  13  Pa.  St.  376,  53  Am.  Dec.  481; 
Darlington's  Appropriation,  13  Pa.  St.  430;  Mc- 
Connell  v.  Carey,  48  Pa.  St.  345;  Williard  v. 
Williard,  56  Pa.  St.  119;  Cowan's  Appeal,  74 
Pa.  St.  329;  McKnight  v.  Bell,  135  Pa.  St.  358. 

Texas.  —  Stuart  v.  Baker,  17  Tex.  417;  Ay- 
cock  v.  Kimbrough,  71  Tex.  330,  10  Am.  St. 
Rep.  745. 

Persona  Non  Compotes  Mentis.  —  Thomas  v. 
Hatch,  3  Sumn.  (U.  S.)  170,  23  Fed.  Cas.  No. 
I3.899- 

Cotenancy  Between  Husband  and  Wife.  —  At 

the  common  law  a  deed  of  partition  between 
"cotenants  who  are  husband  and  wife  is  in- 
effectual by  reason  of  the  legal  unity  of  the 
parties  which  that  law  attributes  to  the  mar- 
riage relation.     Frissell  v.  Rozier.  19  Mo.  448. 

3.  Incumbrancers  of  Undivided  Shares  — Illinois. 
—  See  on  voluntary  partition,  Manly  v.  Petlee, 
38  111.  132;  Wright  v.  Slice,  173  111.  571,  citing 
17  Am.  and  Eng.  Encyc.  of  Law,  p.  676. 

Kentucky.  —  Hall  v.  Morris,  13  Bush  (Ky.) 
322. 

Maine.  —  Williams  College  v.  Mallett,  12 
Me.  398. 

Maryland.  —  Thruslon  7'.  Minke,  32  Md.  571. 

Michigan.  —  Webb  v.  Rowe,  35  Mich.  59. „' 

New  York.  —  Jackson  v.  Pierce,  10  Johns. 
(N.  Y.)4I5;  Matter  of  Howe,  1  Paige  (N.  Y.) 
125,  19  Am.  Dec.  395;  Harwood  v.  Kirby,  1 
Paige  (N.  Y.)  470;  Leinen  v.  Liter,  43  Hun 
(N.  Y.)  249. 

Oregon.  —  Board  of  School  Land  Com'rs  v. 
Wiley,  10  Oregon  86. 

Pennsylvania.  —  Bavington  v.  Clarke,  2  P. 
&  W.  (Pa.)  115,  21  Am.  Dec.  432;  Longwell  v. 
Bentlcy,  23  Pa.  St.  99;  Bachman  v.  Chrisman, 
23  Pa.  St.  162;  Williard  v.  Williard,  56  Pa.  St. 
119;  Girard  L.  Ins.,  etc.,  Co.  v.  Farmers',  etc., 
Nat.  Bank,  57  Pa.  St.  388;  Long's  Appeal,  77 
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bject,  so  far  as  it  concerns  judicial  proceedings  for  partition,  is  regulated 
i  iome  jurisdictions  by  provisions  contained  in  the  statutes  relating  to 
partition. 1 

6.  Easements.  —  On  partition  cotenants  take  their  respective  shares  in  the 
same  condition  and  subject  to  the  same  advantages  and  disadvantages  exist- 
in  during  the  unity  of  ownership  and  possession,  rather  than  as  grantors  and 
grantees,  unless  it  is  otherwise  provided.  Continuous  and  apparent  ease- 
ments in  use  before  the  division  are  not  destroyed,  though  they  have  no  legal 
existence  as  easements.* 

7.  Exchange  of  Deeds  by  Cotenants.  —  Actions  of  partition  at  common  law 
or  under  statutes  which  only  extend  and  regulate  that  remedy  deal  with  the 
legal  title;  and  a  judgment  dividing  the  property,  itself  operates  as  a  convey- 
ance to  each  cotenant,  from  the  others,  of  the  purpart  allotted  to  him,  ren- 
de  ring  unnecessary  any  exchange  of  deeds.  It  is  a  principle  of  chancery 
jurisdiction,  on  the  other  hand,  that  a  decree  for  partition  does  not  convey 
or  transfer  legal  title;  but  the  court,  acting  in  personam,  may  order  and  com- 
pel the  parties  to  execute  the  necessary  conveyances  to  each  other.3  By 


Pa.  St.  151;  Wright  v.  Vickers,  81  Pa.  St.  122; 
Steel's  Appeal,  86  Pa.  St.  222;  McCandless's 
Appeal,  98  Pa.  St.  489,  10  W.  N.  C.  (Pa.)  563; 
Stewart  v.  Allegheny  Nat.  Bank,  101  Pa.  St. 
342;  Reed  v.  Fidelity  Ins.  Trust,  etc.,  Co.,  113 
Pa.  St.  574;  McKnight  v.  Bell,  135  Pa.  St.  358; 
Robisson  v.  Miller,  158  Pi.  St.  177;  Lawrence 
v.  Korn,  184  Pa.  St.  500. 

South  Carolina.  —  Rabb  v.  Aiken,  2  McCord 
Eq.  (S.  Car.)  119;  Burris  v.  Gooch,  5  Rich.  L. 
(S.  Car.)  1. 

Virginia.  — Wright  v.  Strother,  76  Va.  857. 

Washington.  —  Port  v.  Parfit,  4  Wash.  369. 

Contra. —  Perkins  v.  Pitts,  11  Mass.  125; 
Colton  v.  Smith,  11  Pick.  (Mass.)  311,  22  Am. 
Dec.  375;  Bienvenu  v.  Factors,  etc.,  Ins.  Co., 
33  La.  Ann.  213;  Groves  v.  Sentell,  153 
U.  S.  465  (construing  Louisiana  law);  Emson  ?>. 
Polhemus,  28  N.  J.  Eq.  439,  reversing  27  N. 
J.  Eq.  190.  See  also  Rochester  Loan,  etc., 
Co.  v.  Morse,  181  111.  64,  reversing  74  111.  App. 
326;  Milligan  v.  Poole,  35  Ind.  64. 

Mortgagees  of  Specific  Parcels.  —  Green  v. 
Brown,  146  Ind.  I;  Martin  v.  Kennedy,  83  Ky. 
335;  Randell  v.  Mallei t,  14  Me.  51;  Green  v. 
Arnold,  11  R.  I.  364,  23  Am.  Rep.  466. 

1.  Statutory  Provisions.  —  Austin  v.  Bean,  101 
Ala.  133;  Manly  v.  Pettee.  38  111.  132;  Thomp- 
son v.  Frew,  107  III.  478;  Munroe  v.  Luke,  19 
Pick.  (Mass.)  39;  Emson  v.  Polhemus,  28  N.  J. 
Eq.  439,  reversing  on  other  grounds  27  N.  J. 
Eq.  190;  Pomeroy  v.  Pomeioy,  55  N.  J.  Eq. 
568;  Harwood  v.  Kirby,  1  Paige  (N.  Y.)  470; 
Leinen  v.  EUer,  43  Hun  (N.  Y.)  249;  Hunting- 
ton v.  H  un  ting  ton,  (Supm.  Ct.  Spec.  T.)  9  Civ. 
Pro.  (N.  Y.)  182;  Moores  v.  Townshend,  54  N. 
Y.  Super.  Ct.  245,  affirmed  .without  opinion  120 
N.  Y.  647;  Port  v.  Parfit,  4  Wash.  369. 

2.  Continuous  and  Apparent  Easements  in  Use 
Before  Partition.  —  Case  xxxvii,  Jenk.  20; 
James  v.  Plant,  4  Ad.  &  El.  749,  31  E.  C.  L. 
170;  Thompson  v.  Miner,  30  Iowa  386;  Kil- 
gour  v.  Ashcom,  5  Har.  &  J.  (Md.)  82,  cited 
Elliott  v.  Sallee,  14  Ohio  St.  10;  Plumer  v. 
Plumer,  30  N.  H.  55S;  Brakely  v.  Sharp,  10 
N.  J.  Eq.  206;  Powell  v.  Riley,  15  Lea  (Tenn.) 
153;  Goodall  v.  Godfrey.  53  Vt.  219,  38  Am. 
Rep.  671,  citing  among  other  cases  Phillips  v. 
Phillips.  48  Pa.  St.  178,  86  Am.  Dec.  577; 
Burwell  v.  Holson,  12  Gratt.  (Va.)  322,  65  Am. 


Dec.  247;  Linkenhoker  v.  Graybell,  80  Va.  835, 
cited  Barksdale  v.  Parker,  87  Va.  145.  See  also 
Holmes  v.  Jones,  80  Ga.  659;  Hills  v.  Dey,  14 
Wend.  (N.  Y.)  204. 

Other  Questions  Relative  to  Easements  and 
Privileges.  —  McGregor  v.  Reynolds,  19  Iowa 
228;  Bailey  v.  Rust,  15  Me.  440;  King  v. 
King,  7  Mass.  496;  Sibley  v.  Holden,  10  Pick. 
(Mass.)  249,  20  Am.  Dec.  521;  Appleton  v. 
Fullerton,  1  Gray  (Mass.)  186;  Clark  v.  Parker, 
106  Mass.  554,  distinguishing  Morgan  v.  Moore, 
3  Gray  (Mass.)  319;  Bakeman  v.  Talbot,  31  N. 
Y.  366,  88  Am,  Dec.  275;  Taylor  v.  Millard, 
118  N.  Y.  244,  affirming  42  Hun  (N.  Y.)  363; 
Livingston  v.  Ketcham,  1  Barb.  (N.  Y.)  592; 
Blackman  v  Striker,  (Supm.  Ct.  Gen.  T.)  29 
Abb.  N.  Cas.  (N.  Y.)  467,  66  Hun  (N.  Y.)  633, 
affirmed  142  N.  Y.  555;  Republic  Iron  Works 
v.  Burgwin,  139  Pa.  St.  439.  See  also  Jones 
v.  Wagner,  66  Pa.  St.  429,  5  Am.  Rep.  385. 

3.  Exchange  of  Deeds  by  Cotenants —  England. 
■ — Whaley  v.  Dawson,  2  Sch.  &  Lef.  367. 

Canada.  —  O'Lone  v.  O'Lone,  2  Grant.  Ch. 
(U.  C.)  642.  See  also  Heward  v.  O'Donohoe, 
19  Can.  Sup.  Ct.  341,  reversing  18  Ont.  App. 
529. 

United  States.  —  Gay  v.  Parpart,  106  U.  S. 
679. 

California.  —  Christy  v.  Spring  Valley  Water 
Works,  68  Cal.  73. 

Illinois.  —  Chickering  v.  Failes,  29  111.  294; 
Street  v.  McConnell,  16  111.  125;  Hassett  v. 
Ridgely,  49  111.  201;  Wadhams  v.  Gay,  73  111. 
415- 

Iowa.  —  Wright  v.  Marsh,  2  Greene  (Iowa) 
94;  Hoffman  v.  Stigers,  28  Iowa  302. 

Kentucky. —  Hunter  v.  Brown,  7  B.  Mon. 
(Ky.)  283.  See  also  Murray  v.  Fishback,  5  B. 
Mon.  (Ky.)  403;  Jones  v.  Bigstaff,  95  Ky.  395, 
44  Am.  St.  Rep.  245. 

Mississippi.  —  Foster  v.  Jones,  (Miss.  1894) 
17  So.  Rep.  893. 

Virginia.  —  Boiling  v.  Teel,  76  Va.  487,  ex- 
plaining Hurt  v.  Jones.  75  Va.  341. 

Partition  Based  upon  Equitable  Titles.  —  Cart- 
wright  v.  Pultney,  2  Atk.  380;  Hunter  v. 
Brown,  7  B.  Mon.  (Ky.)  283;  Overton  v.  Wool- 
folk,  6  Dana  (Ky.)  371;  Christian  v.  Christian, 
6  Munf.  (Va.)  534. 

Where  Infants  Are  Parties  the  execution  of 
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statute  in  many  jurisdictions  a  judicial  partition  may  operate  as  a  conveyance 
of  title,  or  the  court  is  authorized  to  appoint  a  commissioner  to  execute  the 
conveyances  for  the  parties.1 

8.  Effect  of  Judicial  Partition  on  Possession.  —  A  decree  in  chancery  dividing 
the  property  may  be  executed  by  placing  the  parties  in  possession  of  their 
respective  shares;2  but  a  judgment  at  law  for  partition,  unless  changed  by 
statute,  only  ascertains  and  affirms  the  right  in  severalty  of  each  of  the 
cotenants,  and  if  he  cannot  otherwise  obtain  possession  he  is  compelled  to 
resort  to  an  action  at  law  proper  for  that  purpose.3 

9.  Acquiescence  and  Ratification  —  Parol  Partitions.  —  A  parol  partition, 
even  though  invalid  under  the  statute  of  frauds,  if  executed  by  the  parties 
taking  possession  of  their  respective  shares  in  severalty,  has  generally  been 
held  binding  upon  them  and  their  privies;  at  least  in  chancery  or  when  by 
lapse  of  time  the  possession  has  ripened  into  a  legal  title.  There  is  a  diversity 
of  opinion  on  the  question  whether  the  legal  or  simply  the  equitable  title 
passes  in  such  a  case.4    So  persons  interested  in  the  property  may,  by  their 


conveyances  will  be  respited  until  the  infants 
come  of  age,  the  court  in  the  meantime  pro- 
tecting the  various  parties  in  the  enjoyment  of 
their  several  estates.  Brook  v.  Hertford,  2  P. 
Wms.  519;  Ally.  Gen.  v.  Hamilton,  1  Madd. 
213;  Tuckfield  v.  Buller,  1  Dick.  240,  Ambl. 
198;  Jackson  v.  Edwards,  7  Paige  (N.  Y.)  386, 
affirmed  on  other  grounds  22  Wend.  (N.  Y.) 
498;  Pittsburgh,  etc.,  R.  Co.  v.  Baltimore,  etc., 
R.  Co.,  38  Ohio  St.  614;  Griffith  v.  Phillips,  3 
Grant  Cas.  (Pa.)  381.  See  also  Hunter  v. 
Brown,  7  B.  Mon.  (Ky.)  283. 

Custody  of  Partition  Deeds  —  England.  —  Jones 
v.  Robinson,  3  De  G.  M.  &  G.  910;  Elton  v. 
Elton,  27  Beav.  632,  6  Jur.  N.  S.  136. 

1.  Statutory  Provisions.  —  See  the  statute  law 
of  the  various  states;  also  Gay  v.  Parpart,  106 
U.  S.  679;  Smith  v.  Moore,  6  Dana  (Ky.)  417; 
Young  v.  Frost,  1  Md.  377;  Foster  v.  Jones, 
(Miss.  1894)  17  So.  Rep.  893;  Young  v.  Cooper, 
3  Johns.  Ch.  (N.  Y.)  295 ;  Van  Orman  v.  Phelps. 
9  Barb.  (N.  Y.)  500;  Griffith  :•.  Phillips,  3 
Grant  Cas.  (Pa.)  381;  Gratz  v.  Lex,  4  Brews. 
(Pa  )  292:  Grigsby  v.  May,  84  Tex.  240;  Moore 
v.  Blagge,  91  Tex.  151,  reversing  on  other 
grounds  (Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
311,  6  Tex.  Civ.  App.  359. 

Partition  Based  upon  Equitable  Title.  —  Griffith 
v.  Phillips,  3  Grant  Cas.  (Pa.)  381;  Gratz  v. 
Lex,  4  Brews.  (Pa  )  292. 

Persons  un'ler  Disability.  —  Matter  of  Bloomar, 
2  De  G.  &  J.  88;  Matter  of  Sherard,  I  De  G.  J. 
&  S.  421;  Mattel  of  Molyneux,  4  De  G.  F.  & 
J.  365;  Gratz  v.  Lex,  4  Brews.  (Pa.)  292;  Boil- 
ing v.  Teel,  76  Va.  487. 

Effect  of  Failure  by  Court  to  Comply  with  Statu- 
tory Requirements.  —  Harris  v.  Preston,  10  Ark. 
201;  Wadhams  v.  Gay,  73  III.  415;  Smith  v. 
Crawford,  81  111.  296. 

2.  Decrees  in  Chancery  for  Partition.  —  Rober- 
deau  v.  Rous,  1  Atk.  543;  King  v.  Wilson,  54 
N.  J.  Eq.  247;  Church's  Appeal,  (Pa.  1888)  13 
Atl.  Rep.  756. 

3.  Judgments  at  Law  —  For  Partition.  - 
Christy  v.  Spring  Valley  Water  Works,  68  Cal. 
73:  Telford  v.  Barney,  1  Greene  (Iowa)  575; 
Baylies  v.  Bussey,  5  Me.  153;  Allen  v.  Hall, 
50  Me.  253;  Clapp  v.  Bromagham,  9  Cow.  (N. 
Y.)  569,  reversing  on  other  grounds  5  Cow.  (N. 
Y.)  295;  Mills  v.  Witheringion,  2  Dcv.&'  B.  L. 
(19  N.  Car.)  433. 


4.  Partition  by  Parol  Followed  by  Possession  in 
Severalty —  England. —  Paine  v.  Ryder,  24 
Beav.  151;  Ireland  v.  Riltle,  1  Atk.  541. 

Alabama.  —  Goodman  v.  Winter,  64  Ala.  430, 
38  Am.  Rep.  13. 

Delaware.  —  M'Call  v.  Reybold,  I  Harr. 
(Del.)  146. 

Georgia  —  Welchel  v.  Thompson,  39  Ga.  559, 
99  A m.  Dec.  470. 

Illinois.  —  Tomlin  v.  Hilyard,  43  111.  300,  92 
Am.  Dec.  118;  Grimes  v.  Butts,  65  III.  347; 
Nichols  v.  Padfield,  77  111.  253;  Shepard  v. 
Rinks,  78  111.  188;  Markoe  v.  Wakeman,  107 
111.  251;  Gage  v.  Bissell,  119  111.  305. 

Indiana.  —  Moore  v.  Ken ,  46  Ind.  468 ;  Bruce 
v.  Osgood,  113  Ind.  360. 

Missouri.  —  Bompart  v.  Roderman,  24  Mo. 
398.  Hazen  v.  Barnett,  50  Mo.  506;  Nave  v. 
•  Smith,  95  Mo.  596,  6  Am.  St.  Rep.  79;  Sutton 
v.  Porter,  119  Mo.  100,  41  Am.  St.  Rep.  645; 
Le  Bourgeoise  v.  Blank,  8  Mo.  App.  434, 
New  Jersey.  —  Den  v.  Kelly.  16  N.  J.  L.  517. 
New  York. — Jackson  v.  Harder,  4  Johns. 
(N.  Y.)  203,  4  Am.  Dec.  262,  citing  Jackson  v. 
Bradt,  2  Cai.  (N.  Y.)  169;  Jackson  v.  Living- 
ston, 7  Wend.  (N.  Y.)  136;  Corbin  v.  Jackson, 
14  Wend.  (N.  Y.)  620,  28  Am.  Dec.  550;  Ryerss 
v.  Wheeler,  25  Wend.  (N.  Y.)  434,  37  Am. 
Dec.  243;  Wood  v.  Fleet,  36  N.  Y.  499,  93  Am. 
Dec.  528;  Taylor  v.  Millard.  118  N.  Y.  244, 
affirming  42  Hun  (N.  Y.)  363;  Gibbs  v.  Esty, 
22  H  un  (N.  Y.)  266;  Mount  v.  Morton,  20  Barb. 
(N.  Y.)  123;  Otsi  v.  Cusack,  43  Barb.  (N.  Y.) 
54(3- 

Ohio.  —  Cummins  v.  Nutt,  Wright  (Ohio)  7)3; 
Docktermann  v.  Elder,  n  Ohio  Dec.  (Reprint) 
506,  27  Cine.  L.  Bui.  195. 

Pennsylvania.  —  Ebert  v.  Wood,  I  Binn.  (Pa.) 
2r6,  2  Am.  Dec.  436;  Gregg  v.  Blackmore,  10 
Waits  (Pa  )  192;  Calhoun  v.  Hays,  8  W.  &  S. 
(Pa.)  132,42  Am.  Dec.  275;  Darlington's  Ap- 
propriation, 13  Pa.  St.  430;  Rider  v.  Maul,  46 
Pa.  St.  376,  51  Pa.  St.  377,  citing  Frederick 
v.  Gray,  10  S.  &  R.  (Pa.)  182;  Mellon  v.  Reed, 
1 14  Pa.  St.  647 

South  Carolina.  —  Goodhue  v.  Barnwell,  Rice 
Eq.  (S.  Car.)  198;  Slice  v.  Derrick,  2  Rich.  L. 
(S.  Car.)  627;  Kcnnemore  v.  Kennemore,  26  S. 
Car.  251;  Rountrec  v.  Lane,  32  S.  Car.  160. 

Tennessee.  —  Meacham  v.  Meacham,  91 
Tenn.  532. 
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conduct,  acquiesce  in  or  otherwise  ratify  a  partition,  whether  voluntary  or 
judicial,  so  as  to  estop  them  or  their  privies  from  afterwards  attacking  it  as 
irregular  and  void.1 

10.  Void  Partition  as  Color  of  Title.  —  An  irregular  or  void  partition  may 
constitute  sufficient  color  of  title  upon  which  to  predicate  adverse  possession 
ol  the  shares  set  apart  in  severalty  for  the  period  required  by  law  to  establish 
ownership.2 

Texas,  —  Parker  7'.  Spencer,  6r  Tex.  155; 
Aycock  v.  Kimbrough,  71  Tex.  330,  10  Am.  St. 
Rep.  745-  , 

Wisconsin.  —  Buzzell  v.  Gallagher,  28  Wis. 
67S. 

Validity  in  Actions  at  Law.  —  Johnson  v.  Wil- 
son, Willes  248,  distinguished  Wood  v.  Fleet, 
36  N.  Y.  49Q,  93  Am.  Dec.  528;  Porter  v. 
Perkins,  5  Mass.  233,  4  Am.  Dec.  52;  Porter 
v.  Hill,  9  Mass.  34,  6  Am.  Dec.  22;  Den  v. 
Longstreet,  18  N.  J.  L.  405;  Lloyd  v.  Conover, 
25  N.  J.  L.  47. 

Cotenants  Who  Are  Infants  or  Married  Women. 
—  Berry  v.  Seawall,  (C.  C.  A.)  65  Fed.  Rep. 
742;  Allen  v.  Seawell.  (C.  C.  A.)  70  Fed. Rep. 
561;  Sutton  v.  Porter,  119  Mo.  100,  41  Am.  St. 
Rep.  645;  Gulick  v.  Huntley,  144  Mo.  241 ;  Mc- 
Mahan  v.  McMahan,  13  Pa.  St.  376,  53  Am. 
Dec.  481;  McConnell  v.  Carey,  48  Pa.  St.  345; 
Love  v.  Love,  3  Ired.  Eq.  (38  N.  Car.)  104; 
George  v.  Thomas,  16  Tex.  74,  67  Am.  Dec. 
612;  Aycock  v.  Kimbrough,  71  Tex.  330,  10 
Am.  St.  Rep.  745;  Brooks  v.  Hubble,  (Va. 
1897)  27  S.  E.  Rep.  585. 

Purchasers  of  Undivided  Moieties  Without  Notice 
of  Parol  Partition.  —  Gates  v.  Salmon,  46  Cal. 
362;  Manly  v.  Pettee,  38  111.  129;  Allday  v. 
VVhittaker,  66  Tex.  669.  Compare  Aycock  v. 
Kimbrough,  71  Tex.  330,  10  Am.  St.  Rep. 
745- 

In  at  Least  Two  States,  a  partition  by  parol  is 
rendered  invalid  by  the  provisions  of  the  par- 
tition st  itutes.  Lacour  v.  Lacour,  12  La.  Ann. 
724;  Brooks  v.  Hubble,  (Va.  1897)  27  S.  E.  Rep. 
585. 

1.  Acquiescence  in  or  Ratification  of  Irregular 
or  Void  Partition  —  England.  —  Whaley  v.  Daw- 
son, 2  Sch.  &  Lef.  373,  note  a. 

Canada.  —  Doe  v.  Harris,  7  N.  Bruns.  42. 

California.  —  Tewksbury  v.  O'Connell,  21 
Cal.  60. 

Connecticut.  —  Staples  v.  Bradley,  23  Conn. 
168,  60  Am.  Dec.  630. 

Georgia  —  Welchel  v.  Thompson,  39  Ga.  559, 
99  Am.  Dec.  470;  Leverett  v.  Stevenson,  81 
Ga.  701 . 

Illinois. —  Grimes  v.  Butts,  65  111.  347; 
Wright  v.  Stice,  173  III.  571. 

Koitucky.  —  Drane  v.  Gregory,  3  B.  Mon. 
(Ky.)  619;  Murray  v.  Fishback,  5  B.  Mon. 
(Ky.)  403;  Jones  v.  Bigstaff,  95  Ky.  395,  44 
Am.  Si.  Rep.  245. 

Louisiana.  —  Chesneau  v.  Sadler,  10  Mart. 
(La.)  726;  Woolfolk  v.  Woolfolk,  30  La.  Ann. 
139;  Bacon  v.  Shultz,  35  La.  Ann.  1059;  Covas 
v.  Bertoulin,  44  La.  Ann.  683;  Corrigan's 
Succession,  42  La.  Ann.  65. 

Maryland.  —  Hardy  v.  Summers,  10  Gill  & 
J.  (Md.)  316,  32  Am.  Dec.  167. 

Massachusetts. — Smith  v.  Rice,  11  Mass. 
507;  Brown  v.  Wood,  17  Mass.  68;  Williams 
v.  Thompson,  13  Pick.  (Mass.)  298;  White  v. 
Clapp,  8  Met.  (Mass  )  365. 


Michigan.  —  Campau  v.  Campau,  19  Mich. 
116. 

Missouri.  —  Brawley  v.  Ranney,  67  Mo.  280; 
Smith  v.  Patterson,  95  Mo.  525;  Fischer  v. 
Siekmann,  125  Mo.  165;  Gulick  v.  Huntley, 
144  Mo.  241. 

New  York.  —  Totten  v.  Stuyvesant,  3  Edw. 
(N.  Y.)  500;  Jackson  v.  Richtmyer,  13  Johns. 
(N.  Y.)  367;  Baker  v.  Lorillard,  4  N.  Y.  257; 
Conkling  v.  New  York  El.  R.  Co.,  76  Hun  (N. 
Y.)  420;  Mount  v.  Morton,  20  Barb.  (N.  Y.) 
123;  Furguson  v.  Tweedy,  56  Barb.  (N.  Y.) 
168,  affirmed  43  N.  Y.  543. 

Ohio.  —  Piatt  v.  Hubbell,  5  Ohio  243;  Bohart 
v.  Atkinson,  14  Ohio  228;  Wisby  v.  Bonte,  19 
Ohio  St.  238. 

Pennsylvania.  —  Feather  v.  Strohoecker,  3  P. 
&  W.  (Pa.)  505,  24  Am.  Dec.  342;  Hemmich  v. 
High,  2  Watts  (Pa.)  159,  27  Am.  Dec.  295; 
Wilson  v.  Bigger,  7  W.  &  S.  (Pa.)  in;  Ebbs  v. 
Com.,  11  Pa.  St.  374;  McMahan  v.  McMahan, 
13  Pa.  St.  376,  53  Am.  Dec.  481;  Totten's  Ap- 
peal, 46  Pa.  St.  301;  Williard  v.  Williard,  56 
Pa.  St.  119. 

South  Carolina.  —  Walker  v.  Frazier,  2  Rich. 
Eq.  (S.  Car.)  99;  Craig  v.  Craig,  Bailey  Eq.  (S. 
Car.)  102. 

Texas.  —  Millican  v.  Millican,  24  Tex.  426; 
Wardlow  v.  Miller,  69  Tex.  395;  Lemonds  v. 
Stratton,  5  Tex.  Civ.  App.  403;  Galbraith  z. 
Howard,  11  Tex.  Civ.  App.  230;  Kempner 
v.  Beaumont  Lumber  Co.,  20  Tex.  Civ.  App. 
307;  Taffinder  v.  Merrill,  (Tex.  Civ.  App.  1901) 
61  S.  W.  Rep.  936,  affirmed  (Tex.  1901)  65  S. 
W.  Rep.  177. 

Vermont.  —  Townsend  v.  Downer,  32  Vt.  183. 
Virginia. — Jones  v.  Carter,  4  Hen.  &  M. 
(Va.)  184;  Bryan  v.  Stump,  8  Gratt.  (Va.)  241, 
56  Am.  Dec.  139;  Boiling  v.  Teel,  76  Va.  487. 

Contra  of  mere  acquiescence  in  a  void  par- 
tition not  continued  for  the  period  required  by 
law  to  establish  ownership  by  adverse  pos- 
session in  those  claiming  under  it.  Cogswell 
v.  Reed,  12  Me.  198;  Dean  v.  Hooper,  31  Me. 
107;  Bompart  v.  Roderman,  24  Mo.  385;  Den 
v.  Anders,  2  Dev.  L.  (13  N.  Car.)  529;  Ander- 
son v.  Hughes,  5  Strobh.  L.  (S.  Car.)  74. 

2.  Void  Partition  as  Color  of  Title.  —  Clymer 
v.  Dawkins,  3  How.  (U.  S.)  674;  Hassett  v. 
Ridgely,  49  111.  200;  Wright  v.  Stice,  173  111. 
571;  Jackson  v.  Bovven,  1  Cai.  (N.  Y.)  359,  2 
Am.  Dec.  193;  Jackson  v.  Tibbits,  9  Cow.  (N. 
Y.)  241;  Jackson  v.  Vedder,  3  Johns.  (N.  Y.)  8; 
Jackson  v.  Hasbrouck,  3  Johns.  (N.  Y.)  332; 
Bynum  v.  Thompson,  3  lred.  L.  (25  N.  Car.) 
578;  Merklein  v.  Trapnell,  34  Pa.  St.  42,  75 
Am.  Dec.  634,  explaining  Thompson  v.  Stitt, 
56  Pa.  St.  156;  Cryer  v.  Andrews,  11  Tex.  171. 
See  also  Boyd  v.  Doty,  8  Ind.  370;  supra,  this 
section,  Acquiescence  and  Ratification  —  Parol 
Partitions. 

Contra.  —  Kernan  v.   Baham,  45  La.  Ann. 
799;  Den  v.  Anders,  2  Dev.  L.  (13  N.  Car.)  529. 
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11.  Title,  Possession,  and  Equitable  Rights  —  a.  In  General.  —  The  state- 
ment is  frequently  made,  both  of  voluntary  and  judicial  partition,  that  it  does 
not  create  or  divest  any  title  to,  or  other  right  in,  the  property,  but  merely 
severs  the  unity  of  possession  and  determines  the  share  which  each  tenant  is 
entitled  to  possess  in  severalty.1 

b.  Voluntary  Partition.  —  Accordingly,  it  has  been  held  that  a  volun- 
tary partition  does  not  enlarge  or  diminish  the  estate  in  the  property  of  the 
various  persons  between  whom  the  division  is  made,  and  thereby  preclude 
them  or  their  privies  from  afterwards  litigating  the  validity  or  extent  of  the 
title  upon  which  it  is  based.2 

c.  Jl'DICIAL  PARTITION  —  (i)  At  tlie  Early  Law. —  Where  partition  is 
sought  through  the  medium  of  judicial  proceedings  the  scope  and  effect  of 
which  are  unchanged  by  statute,  great  contrariety  of  opinion  exists  as  to  the 
effect  on  cotenants  who  are  parties  of  a  final  judgment  or  decree  granting 
relief.  Under  some  of  the  decisions,  their  rights  of  property  are  not  deter- 
mined, but  the  proceedings  are  possessory  only.3  Under  others,  the  existence 
and  validity  of  a  common  title,  sufficient  to  vest  in  the  parties  an  estate  as 


1.  Title  Not  Created  or  Divested  by  Partition. 

■ — See  generally  cases  ciled  infra,  this  subdi- 
vision; also  Pacific  Bank  v.  Hannah,  (C.  C.  A.) 
90  Fed.  Rep.  72;  Tabler  v.  Wiseman,  2  Ohio 
St.  208;  McBain  v.  McBain,  15  Ohio  St.  337, 
86  Am.  Dec.  478;  Youngs  v.  Heffner,  36  Ohio 
St.  232;  Coates  St.,  2  Ashm.  (Pa.)  12;  Bellas  v. 
Evans,  3  P.  &  VV.  (Pa.)  479;  Harlan  v.  Lang- 
ham,  69  Pa.  St.  235:  Dornblaser's  Estate,  22 
Pa.  Co.  Ct.  379,  15  Montg.  Co.  Rep.  (Pa  )  134. 

Cases  Illustrating  Various  Applications  of  Rule. 
—  Doe  v.  Dixon,  5  Ad.  &  El.  834,  31  E.  C.  L. 
451;  VVade  u.  Deray,  50  Cal.  376;  Soutter  v: 
Porter,  27  Me.  405;  Bradley  v.  Fuller,  23  Pick. 
(Mass.)  i;  Torrey  v.  Cook,  116  Mass.  163;  Van 
Rensselaer  v.  Chadwick,  22  N.  Y.  32;  Freeman 
v.  Allen,  17  Ohio  St.  527;  Carter  v.  Day,  59 
Ohio  St.  96,  69  Am.  St.  Rep.  757,  cited  Kihlken 
v.  Kihlken,  59  Ohio  St.  106. 

Entry  upon  Purpart  by  Third  Person.  —  An 
entry  after  partition  upon  the  purpart  of  one 
of  the  tenants,  by  a  person  claiming  title  to 
the  whole  of  the  property  divided,  will  not  give 
him  possession  of  any  tract  except  the  purpart 
entered  upon.  Jones  v.  Chiles,  2  Dana(Ky). 
25- 

Effect  of  Partition  on  Crops  and  Rents  and 
Profits.  —  Mahoney  v.  Alviso,  51  Cal.  440; 
Munroe  v.  Luke,  1  Met.  (Mas?.)  459:  Calhoun 
v.  Curtis,  4  Met.  (Mass.)  413,  38  Am.  Dec.  380; 
Carr's  Estate,  41  Piltsb.  Leg.  J.  N.  S.  (Pa.) 
140;  Gray  v.  King,  39  Tex.  616. 

2.  Voluntary  Partition  —  Arkansas.  —  Webb 
v.  Nease,  66  Ark.  155. 

Indiana.  —  Mickels  v.  Ellsesser,  149  Ind.  415. 

New  York.  —  Jackson  v.  Christman,  4  Wend. 
(N.  Y.)  277;  Jackson  v.  Vosburgh,  9  Johns. 
(N.  Y.)  270;  Carpenter  v.  Schermcrhorn,  2 
Barb.  Ch.  (N.  Y.)  314. 

Ohio.  —  Dawson  v.  Lawrence,  13  Ohio  543, 
42  Am.  Dec.  210. 

Pennsylvania.  —  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233;  Williard  v.  Williard, 
56  Pa.  St.  119. 

Texas.  —  Davis  v.  Agnew,  67  Tex.  206; 
Stone  v.  Ellis,  69  Tex.  325;  Chace  u.  Gregg,  88 
Tex.  553;  Illg  v.  Garcia,  92  Tex.  251. 

Conveyance  to  Husband  and  Wife,  or  to  Husband 
Alone,  of  Share  of  Married  Woman  Of  Share  of 
Married  Man  to  Husband  and  Wifo  Jointly.  — 


Whitsetl  v.  Wamack,  159  Mo.  14;  Harrison  v. 
Ray,  108  N.  Car.  215,  23  Am.  St.  Rep.  57;  Car- 
son v.  Caison,  122  N.  Car.  645;  Farmers',  etc., 
Nat.  Bank  v.  Wallace,  45  Ohio  St.  152;  Weeks 
v.  Haas,  3  W.  &  S.  (Pa.)  520,  39  Am.  Dec.  39; 
Taylor  v.  Birmingham,  29  Pa.  St.  306;  Trimble 
v.  Reis,  37  Pa.  St.  448;  Davis  v.  Davis,  46  Pa. 
St.  342;  Dexter  v.  Billings,  110  Pa.  St.  135; 
'  Cotlrell  v.  Griffits,  (Tenn.  1901)  65  S.  W.  Rep. 
397;  Yancey  v.  Radford,  86  Va.  638;  Dooley  v. 
Baynes,  86  Va.  644. 

3.  Judicial  Proceedings  for  Partition  Possessory 
Only  —  England.  —  See  Cave  v.  Hoi  ford,  3  Ves. 
Jr.  650,  citing  Haward  v.  Suffolk,  I  Dyer  79^/ 
Cartwright  v.  Pultney,  2  Atk.  380. 

United  States.  —  Mallett  v.  Foxcroft,  1  Story 
(U.  S.)  474,  16  Fed.  Cas.  No.  8,989,  affirmed  on 
other  grounds  4  How.  (U.  S.)  353;  Contee  v. 
Godfrey,  1  Cranch  (C.  C.)  479,  6  Fed.  Cas.  No. 
3,140. 

Massachusetts.  —  Pierce  v.  Oliver,  [3  Mass. 
211,  cited  Weeks  v.  Edwards,  176  Mass.  453; 
Nash  v.  Cutler,  16  Pick  (Mass.)  491. 

Ohio.  —  See  McBain  v.  McBain,  15  Ohio  St. 
337,  86  Am.  Dec.  478;  Woodbridge  v.  Bannng, 
14  Ohio  St.  328. 

Pennsylvania.  —  Mehaffy  v.  Dobbs,  9  Watts 
(Pa.)  363:  McClure  v.  McClure,  14  Pa.  St.  134; 
Ross  v.  Pleasants,  19  Pa.  St.  157,  cited  Seiders 
v.  Giles,  141  Pa.  St.  93.  See  also  Evans's 
Estate,  150  Pa.  St.  528. 

Tennessee. —  Nicely  v.  Boyles,  4  Humph. 
(Tenn.)  177,  40  Am.  Dec.  638;  Whillock  v. 
Hale,  10  Humph.  (Tenn.)64;  Johnson  v.  Briit, 
9  Heisk.  (Tenn  )  756. 

Vermont.  —  Grice  v.  Randall,  23  Vt.  239. 

Property  of  Married  Woman  —  Pennsyh  ania.  — 
In  Pennsylvania  where  a  married  woman  is  a 
cotenant  of  properly  and  the  proceedings  to 
partition  it  are  brought  by  the  husband,  he 
takes  only  the  estate  in  her  share  to  which  he 
is  entitled  by  virtue  of  the  marriage  relation, 
although  the  decree  awards  title  to  him  and 
not  to  the  wife.  Blocher  v.  Carmony,  1  S.  & 
R  'Pa.)  460;  Fogelsonger  1.  Somerville,  6  S. 
&  1  (Pa.)  267;  Stoolfoos  v.  Jenkins,  8  S.  &  R. 
(Pa  )  168;  McCullough  v.  Wallace,  8  S.  &  R. 
(Pa.)  181;  Kean  v.  Ridgway,  16  S.  &  R.  (Pa.) 
60;  Johnson  v.  Matson.  1  P.  &  W.  (Pa.)  371; 
Snavely  v.  Wagner,  3  Pa.  St.  275,  45  Am.  Dec. 
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cotenants  with  the  right  to  have  partition  incident  to  such  relation,  are  neces- 
sarily involved  and  finally  adjudicated,  together  with  such  other  adverse 
claims,  legal  or  equitable,  as  are  within  the  jurisdiction  of  the  particular  court ; 1 
even  to  the  extent  of  preventing  a  cotenant  who  was  a  party  to  the  proceed- 
ing  from  afterwards  defeating  the  partition  by  acquiring  a  paramount  title  to 
the  premises  outstanding  in  third  persons.2  Concerning  the  rights  of  persons 
who  are  not  cotenants,  it  was  held  at  the  early  law  that  relief  in  proceedings 
for  partition  was  confined  to  the  division  of  the  rights  and  interests  held  by 
cotenants.  Adverse  titles,  incumbrances,  and  other  rights  in  the  property 
outstanding  in  third  persons  could  not  be  adjusted  in  the  proceedings,  and 
were  not  affected  by  the  partition.3 


640,  8  Pa.  St.  396;  Ermold  v.  Newkirk,  16  Pa. 
St.  417:  McMillan's  Appeal,  52  Pa.  St.  434; 
Evans  v.  Ross,  107  Pa.  St.  231;  Dornblaser's 
Estate,  22  Pa.  Co.  Ct.  379,  15  Montg.  Co.  Rep. 
(Pa.)  134;  Barkley's  Appeal,  (Pa.  1888)  15  All. 
Rep.  896. 

1.  Judicial  Proceedings  for  Partition  Involve 
and  Adjudicate  Rights  of  Property  —  Delaware. 
—  Stean  v.  Anderson,  4  Harr.  (Del.)  21 1,  note  a; 
Doe  v.  Pretty  man,  1  Houst.  (Del.)  334. 

Illinois.  —  Doolittle7\  Don  Maus,  34  III.  457; 
Wright  v.  Dunning.  46  111.  271,  92  Am.  Dec. 
257;  Hicks  v.  Chapin,  67  111.  375;  Lang  v. 
Clemens,  107  111.  133;  Chaney  v.  Ricks,  168 
III.  533;  Pepp:r  v.  Pepper,  24  III.  App.  316. 

Indiana.  —  Habig  v.  Dodge,  127  Ind.  31,  fol- 
lowed without  opinion  Jerauld  v.  Dodge,  127 
Ind.  600;  Irvin  v.  Buckles,  148  Ind.  389. 

Michigan.  —  Persingerz/.  Jubb,  52  Mich.  304; 
Bemis  v.  Conley,  95  Mich.  617;  Pierson  v. 
Conley,  95  Mich  619. 

New  York.  —  Jackson  v.  Bradt,  2  Cai.  (N. 
Y.)  169:  Clapp  v.  Bromagham,  9  Cow.  (N.  Y.) 
570,  reversing  on  other  grounds  5  Cow.  (N.  Y.) 
295. 

North  Carolina.  —  Mills  v.  Witherington,  2 
Dev.  &  B.  L.  (19  N.  Car.)  433;  Dixon  v.  Wart- 
ers,  8  Jones  L.  (53  N.  Car.)  449;  Stewart  v. 
Mizell,  8  Ired.  Eq.  (43  N.  Car.)  242;  Turpin  v. 
Kelly,  85  N.  Car.  399. 

Pennsylvania .  —  Herr  v.  Herr.  5  Pa.  St.  428, 
47  Am.  Dec.  416;  Lair  7'.  Hunsicker,  28  Pa.  St. 
115;  Youngs.  Babilon,  91  Pa.  St.  280. 

South  Carolina.  —  Smith  v.  Smith,  Rice  L. 
(S.  Car.)  232;  Gates  v.  Irick,  2  Rich.  L.  (S. 
Car.)  593;  Faust  v.  Bailev,  5  Rich.  L.  (S.  Car.) 
107.  O'Neal.  J.,  dissenting;  Woodward  v.  Elliott, 
27  S.  Car.  368. 

Tennessee  — See  Gass  v.  Hawkins,  1  Shan- 
non Tenn.  Cas.  167,  Thomp.  Tenn.  Cas.  238. 

Texas.  —  Davis  v.  Wells,  37  Tex.  606;  De  La 
Vega  v.  League.  64  Tex.  205. 

West  Virginia.  —  Bowers  v.  Dickinson,  30 
W.  Va.  709.  See  also  Austin  v.  Bean,  tor  Ala. 
133:  Den  v.  Baldwin,  21  N.  J.  L.  395,  per  Car- 
penter, J. 

Community  Property —  Texas.  —  Thompson  v. 
Cragg,  24  Tex.  582;  Caruth  v.  Grigsby,  57 
Tex.  259;  Grigsby  v.  Caruth,  57  Tex  269; 
Grigsbv  v.  Peak,  68  Tex.  235,  2  Am.  St.  Rep. 
487:  Alston  v.  Emmerson,  83  Tex.  231.  29  Am. 
St.  Rep.  639;  Pearce  v.  Jackson,  84  Tex.  515; 
Cole  v.  Gripsby,  (Tex.  Civ.  App.  1894)  35  S. 
W.  Rep.  680. 

2.  After-acquired  Title.  —  (Generally  on  the 
ground  of  the  implied  warranty  arising  on 
judicial  partition  between  cotenants,  see  infra. 


this  subdivision,  Warranty  of  Title).  Stean  v. 
Anderson,  4  Harr.  (Del.)  211,  note  a;  Doe 
v.  Prettyman,  1  Houst.  (Del.)  334:  Venable  v. 
Beauchamp,  3  Dana  (Ky.)  326,  28  Am.  Dec. 
74;  Fotder  v.  Davis,  38  Mo.  108;  Walker  v. 
Hall,  15  Ohio  St.  355,  86  Am.  Dec.  482;  Word 
v.  Drouthett,  44  Tex.  365;  De  La  Vega  v. 
League,  64  Tex.  205;  Bowers  v.  Dickinson,  30 
W.  Va.  709  Compare  Richardson  v.  Cam- 
bridge, 2  Allen  (Mass.)  118,  79  Am.  Dec.  767. 

3.  Rights  of  Persons  Who  Are  Not  Cotenants 
Not  Affected  by  Judicial  Partition  —  England.  — 
Baring  v.  Nash,  1  Ves.  &  B.  551;  Agar  o.  Fair- 
f  ix,  17  Ves.  Jr.  533. 

Kentucky.  —  Mclntire  v.  Mclnlire,  82  Ky. 
502. 

Maine.  —  Blanchard  v.  Blanchard,  48  Me. 

174- 

New  Jersey.  —  Stevens  v.  Enders,  13  N.  J.  L. 
271;  Maxwell  v.  Goetschius,  40  N.  J.  L.  383, 
29  Am.  Rep.  242;  Young  v.  Rathbone,  16  N. 
J.  Eq.  224,  84  Am.  Dec.  151. 

New  York.  —  Wotten  v.  Copeland,  7  Johns. 
Ch.  (N.  Y.)  140;  Bradshaw  v.  Callaghan,  8 
Johns.  (N.  Y.)  558,  5  Johns.  (N.  Y.)  80;  Har- 
wood  v.  Kirby,  1  Paige  (N.  Y.)  470;  Sebring  v. 
Mersereau,  Hopk.  (N.  Y.)  501;  Leinen  v. 
Elter,  43  Hun  (N.  Y.)  249.  See  also  Mead 
v.  Jenkins,  27  Hun  (N.  Y.)  570,  modifed  on 
other  grounds  29  Hun  (N.  Y.)  253,  95  N.  Y.  31. 
Ohio.  —  Doe  v.  Dugan,  8  Ohio  108. 
Virginia. — Stevens  v.  McCormick,  90  Va. 
735. 

Compare  Thruston  v.  Minke,  32  Md.  571; 
Jordan  v.  Van  Epps.  85  N.  Y.  427. 

For  Various  Other  Cases  involving  such  rights, 
see  Traver  v.  Baker,  15  Fed.  Rep.  186;  Sutton 
v.  Read,  176  111.  69;  Gregory  v.  High,  29  Ind. 
527;  Rice  v.  Dickerman,  47  Minn.  527;  Com. 
v.  Pool,  6  Watts  (Pa.)  32;  In  re  Lentz,  5  Pa. 
St.  103;  Dresher  v.  Allentovvn  Water  Co.,  52 
Pa.  St.  225,  91  Am.  Dec.  150;  Richardson  v. 
Inglesbv,  13  Rich.  Eq.  (S.  Car.)  59. 

Partition  by  Probate  Court  —  Texas.  —  Under  a 
statute  which  provides  that  the  probate  court 
administering  the  estate  of  a  decedent  may,  on 
retaining  a  sufficient  portion  to  satisfy  out- 
standing debts,  partition  the  residuary  estate 
among  the  heirs,  devisees,  or  legatees,  the  par- 
tition will  take  away  the  jurisdiction  of  the 
court  to  further  administer  the  propertv  dis- 
tributed. Henderson  v.  Lindsley,  75  Tex. 
185.    See  also  Lee  v.  Henderson,  75  Tex.  19c. 

Incumbrancers. —  For  an   exception    to  the 
rule,  where  the  interest  in  the  property  is  a 
lien  upon  an  undivided  share,  see  supra,  this 
section,  Incumbrancers  of  Undivided  Shares. 
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(2)  Under  Statutes.  —  In  many  jurisdictions  the  scope  of  judicial  proceed- 
ings for  partition  has  been  greatly  extended  by  statutes  which  authorize  the 
joinder  as  parties  of  all  persons  interested  in  the  property  and  the  trial  of 
questions  of  title  and  other  rights,  legal  or  equitable;  and  the  final  judgment 
or  decree,  whether  for  or  against  the  partition,  is  res  judicata  of  every  claim 
which  was  or  might  have  been  litigated.1 

(3)  Jurisdiction  over  Subject-matter.  —  Where  the  court  in  which  partition 
is  sought  is  wholly  without  jurisdiction  to  try  a  particular  title  or  other  right, 
the  judgment  or  decree  will,  of  course,  not  conclude  the  claimant,  whether 
he  is  a  cotenant  or  a  third  person.'-* 

d.  Warranty  of  Title  —  (1)  Voluntary  Partition.  —  On  a  voluntary 
partition  between  cotenants  it  seems  that  the  right  to  redistribution  or  to 
compensation  in  value  for  the  actual  loss  of  a  tenant  afterwards  evicted  from 
all  or  a  portion  of  his  purpart  by  a  title  paramount  to  that  under  which  the 
land  was  divided,  will  depend  solely  upon  covenant,  and  not  upon  any  implied 
warranty.3    There  is,  however,  considerable  authority  to  the  effect  that  the 


1.  Effect  of  Judgments  and  Decrees  under  Vari- 
ous Statutes  —  California.  —  Morenhout  1. 
Hiquera,  32  Cal.  200;  Hancock  Lopez,  53 
Cal.  362;  Christy  v.  Spring  Valley  Water 
Works  Co  ,  68  Cal.  73,  84  Cal.  541,  97  Cal.  21; 
Phillips  v.  Winter,  (Cal.  1894)  37  L'ac.  Rep. 
154- 

Iowa.  —  Telford  v.  Barney,  1  Greene  (Iowa) 
575;  Barney  v.  Chittenden,  2  Greene  (Iowa)  165, 
citing  Wright  v.  Marsh,  2  Greene  (Iowa)  94; 
Barney  v.  Miller,  18  Iowa  460;  Oliver  v. 
Montgomery,  39  Iowa  601;  James  v.  Brown, 
48  Iowa  568. 

Louisiana.  —  Choppin  v.  Union  Nat.  Bank, 
47  La.  Ann.  660. 

Maine.  —  Larrabee  v.  Rideout,  45  Me.  193. 

Massachusetts.  —  Foster  v.  Abbot,  8  Met. 
(Mass.)  596;  Marshall  v.  Crehore,  13  Met. 
(Mass.)4b2;  Richardson  v.  Cambridge,  2  Allen 
(Mass.)  118,  79  Am.  Dec.  767;  Carpenter  v. 
Green,  11  Allen  (Mass.)  26;  Edson  v.  Munsell. 
12  Allen  (Mass.)  600;  Weeks  v.  Edwards,  176 
Mass.  453. 

Mississippi.  —  Foster  v.  Jones,  (Miss.  1894)  17 
So.  Rep.  893. 

Missouri.  —  Spitts  v.  Wells,  18  Mo.  468; 
Hull  v.  Lyon,  27  Mo.  570;  Forder  v.  Davis,  38 
Mo.  108:  Yates  v.  Johnson,  87  Mo.  213;  Hol- 
laday  v.  Langford,  87  Mo.  577;  Bobb  v.  Gra- 
ham, 89  Mo.  200,  reversing  15  Mo.  App.  289, 
followed  Bobb  v.  Gilmore,'  (Mo.  1888)  7  S.  W. 
Rep.  5;  Hart  v.  Steedman,  98  Mo.  452;  Akers 
v.  Hobbs,  105  Mo.  127;  Ketchum  7\  Christmnn, 
128  Mo.  38,  citing  Case  v.  Mitzenburg,  109  Mo. 
314;  Lindell  Real  Estate  Co.  v.  Lindell,  142 
Mo.  61.  Compare  Tapley  v.  McPike,  50  Mo. 
589. 

New  Hampshire.  —  Whittemore  v.  Shaw,  8 
N.  H.  393;  Davis  v.  Durgin,  64  N.  H.  51. 

New  York.  —  Jenkins  v.  Fahey,  73  N.  Y.  355  ; 
Leavitt  v.  Wolcott,  95  N.  Y.  212;  Livingston 
v.  Tucker,  107  N.  Y.  549;  Lahey  v.  Kortright, 
132  N.  Y.  450. 

Tennessee.  —  Gass  v.  Hawkins,  1  Shannon 
Tenn.  Cas.  167,  Thomp.  Tenn.  Cas.  238;  Bigley 
v.  Watson,  98  Tenn.  353. 

Virginia.  —  Bradley  v.  Zehmer,  82  Va.  685; 
Gardner  v.  Stratton,  89  Va.  900. 

Wisconsin.  —  Nash  v.  Church,  10  Wis.  303, 
78  Am.  Dec.  678;  Marvin  v.  Titsworth,  10  Wis. 
320;  Kane  v.  Rock  River  Caiul  Co.,  15  Wis. 
179;  Allie  v.  Schmitz,  17  Wis.  169. 

1 


Under  the  Indiana  Statute  title  may  be  put  in 
issue  by  appropriate  pleadings,  and,  when 
thus  put  in  issue,  the  decree  is  as  conclusive 
as  in  any  other  action.  Otherwise  the  effect 
of  (he  partition  is  simply  to  make  division  of 
the  property,  except  that  the  cotenants  are 
estopped  from  afterwards  denying  the  exist- 
ence of  a  title  sufficient  to  confer  upon  them 
some  estate  in  cotenancy.  Milligan  v.  Poole, 
35  Ind.  64;  Avery  v.  Akins,  74  Ind.  283;  Utter- 
back  v.  Terhune,  75  Ind.  363;  Miller  v.  Noble, 
86  Ind.  527,  criticising  Crane  v.  Kimmer,  77 
Ind.  215;  Cooter  v.  Baston,  89  Ind.  185;  Ken- 
ney  v.  Phillipy,  91  Ind.  511;  Elston  v.  Piggott, 
94  Ind.  14;  Fleenor  v.  Driskill,  97  Ind.  27; 
Bryan  v.  Uland,  tot  Ind.  477;  Luntz  v.  Greve, 
102  Ind,  173;  Thorp  v.  Hanes,  107  Ind.  324; 
Watson  7'.  Camper,  1 19  Ind.  Co;  L'Hommedieu 
v.  Cincinnati,  etc.,  R.  Co.,  120  Ind.  435;  Isbell 
v.  Stewart,  125  Ind.  112;  Haskett  v.  Maxey,  134 
Ind.  182;  Stephenson  v.  Boody,  139  Ind.  60; 
Kitts  v.  Willson,  140  Ind.  604;  Irvin  v.  Buckles, 
148  Ind,  389;  Putt  7.  Putt,  149  Ind.  30,  Finlev 
t.  Cathcart,  149  Ind.  470,  63  Am.  St.  Rep.  292; 
Thompson  v.  Henry,  153  Ind.  56. 

In  Missouri  the  statute  authorizes  a  partition 
of  properly  to  which  there  are  adverse  claims 
"  subject  to  the  claims  of  parties  against  each 
other,"  and  where  the  partition  is  thus  made 
it  leaves  such  issues  open  for  future  adjust- 
ment.   Martin      Trail,  142  Mo.  85. 

2.  Jurisdiction  over  Subject-matter.  —  Caperton 
v.  Hall.  83  Ala.  171,  118  Ala.  265;  Austin  v. 
Bean,  101  Ala.  133;  Dickinson's  Appeal,  54 
Conn.  224;  Louvalle  v.  Menard,  6  III.  39,41 
Am.  Dec.  i6t;  Greenup  v.  Sewell,  18  III.  54; 
Baylies  v.  Bussey,  5  Me.  153,  followed  Tilton 
7'.  Palmer,  31  Me.  486;  Nash  v.  Cutler,  16 
Pick.  (Mass.)  491;  E'.sterbrook  v.  Savage,  21 
Hun  (N.  Y.)  145:  Williams  v.  Van  Tuyl,  2  Ohio 
St.  336;  Mayo  7'.  Tudor.  74  Tex.  471.  See  also 
Sutton  v.  Read,  176  111.  69;  Blanchard  v.  Com., 
6  Watts  (Pa.)  309;  Dutch's  Appeal,  57  Pa.  St. 
461. 

Judgment  Denying  Relief  Because  Title  Is  Dis- 
puted —  Bigley  t.  Jones,  114  Pa.  St.  510;  Ross 
v.  Pleasants,  19  Pa.  Si.  157.  See  supra,  this 
title.  Partition  by  Judicial  Proceedings — Right 
to  Compel . 

3.  No  Implied  Warranty  of  Title  on  Voluntary 
Partition.  —  Rawle  on  Covenants  (5th  ed.).  t$ 
778;  Morrice'.s  Cafe,  6  Coke  \zh;  Jones  v.  Big- 
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law  will  imply  such  a  tight  unless  the  conveyances  of  the  cotenants  contain 
covenants  oi  warranty,  in  which  event  the  stipulations  will  control.1 

injudicial  Partition.  —  At  common  law  partition  between  parceners 
could  iv  compelled  by  judicial  proceedings,  and  when  thus  made  the  law 
protected  each  tenant  from  the  loss  which  he  might  have  covenanted  against, 
had  the  partition  been  voluntary,  by  implying  a  warranty  or  right  whereby  a 
tenant  afterwards  evicted  under  a  paramount  title  might  re-enter  on  the 
others  and  have  a  re-division,  or  vouch  by  force  of  the  warranty  and  obtain 
recompense  for  the  actual  loss.  Under  the  early  English  statutes  by  which 
joint  tenants  and  tenants  in  common  first  obtained  the  right  to  compel  par- 
tition, such  tenants  on  eviction  under  a  paramount  title  after  partition  could 
only  vouch  by  force  of  the  warranty  and  obtain  recompense.2  These  com- 
mon-law and  statutory  rights  have  received  general  recognition  in  the  United 
States,  and  are  variously  remedied  by  re-par  titioning  the  remaining  property 
or  enforcing  contribution  between  the  coten  ants.3 

VI.  Partition  Sales  —  1.  Introductory.  —  A  partition  sale  of  land  is  a 
judicial  sale,4  and  as  such  sales  have   already  received  a  full  treatment  in 


staff,  95  Ky.  395,  44  Am.  St.  Rep.  245;  Williams 
v.  Gray,  3  Me.  207,  14  Am.  Dec.  234;  Doane  v. 
Willcutt,  5  Gray  (Mass.)  328,  66  Am.  Dec.  369; 
Rector  v.  VVaugh,  17  Mo.  13,  57  Am.  Dec.  251; 
Picot  v.  Page,  26  Mo.  398;  Weiser  v.  Weiser,  5 
Watts  (Pa.)  279,  30  Am.  Dec.  313;  Sawyers  v. 
Cator,  8  Humph.  (Tenn.)  256,  47  Am.  Dec.  608; 
Ross  v.  Armsi  rong,  25  Tex.  Supp.  354,  78  Am. 
Dec.  574;  Grigsby  v.  Peak,  68  Tex.  235,  2  Am. 
St.  Rep.  487;  Beardsley  v.  Knight,  10  Vt.  185, 
33  Am.  Dec.  193;  Rountree  v.  Denson,  59  Wis. 

1.  Warranty  Implied  on  Voluntary  Partition 
Where  None  Stipulated.  —  Venable  v.  Beau- 
champ,  3  Dana  (Kv.)  321,  28  Am.  Dec.  74; 
Rogers  :\  Turley,  4  Bibb  (Ky.)  355 ;  Morris  v. 
Harris,  9  Gill  (Mr).)  20;  Dugan  v  Hollins,  4 
Md.  Ch.  139;  Huntley  v.  Cline,  93  N.  Car.  458; 
Harrison  v.  Ray.  108  N.  Car.  215.  23  Am.  St. 
Rep.  57;  Patterson  v.  Lanning,  10  Watts  (Pa.) 
135.  36  Am.  Dec.  154;  James  v.  Adams,  64 
Tex.  193;  Bovvers  v.  Dickinson,  30  W.  Va.  709. 
See  also  Carson  v.  Carson,  122  N.  Car.  645; 
Slice  v.  Derrick,  3  Rich.  L.  (S.  Car.)  627; 
Illinois  Land,  etc.,  Co.  v.  Bonner,  91  111.  114, 
75  HI.  315- 

2.  Statutes  31  Henrv  VIII.,  c.  1;  32  Henry 
VIII.,  c.  32,  §  1. 

3.  Implied  Warranty  on  Judicial  Partition  — 

England.  —  Morrice's  Case,  6  Coke  12/v  Bus- 
tard's Case,  4  Coke  121b. 

United  States.  —  Western  v.  Skiles,  35  Fed. 
Rep.  674. 

Iowa.  —  Bridges  v.  Howard,  18  Iowa  116. 

Kentucky.  —  Devour  v.  Johnson,  3  Bibb  (Ky.) 
409;  Jones  v.  Bigstaff,  95  Ky.  395,  44  Am.  St. 
Rep.  245. 

Missouri .  —  Smilh  v.  Sweringen,  26  Mo.  551 ; 
Picot  v.  Page,  26  Mo.  398,  explaining  Rector  v. 
Waugh,  17  Mo.  13,  57  Am.  Dec.  251;  Farrar 
v.  Comfort,  33  Mo.  44;  Forder  v.  Davis,  38 
Mo.  108. 

New  York.  —  Marvin  v.  Marvin,  (Supm.  Ct. 
Sp:c.  T.)  52  How.  Pr.  (N.  Y.)  97,  I  Abb.  N. 
Cas.  (N.  Y.)  372. 

North  Carolina.  —  Nixon  v.  Lindsay,  2  Jones 
Eq.  (55  N.  Car.)  230. 

Ohio.  —  Walker  v.  Hall,  15  Ohio  St.  355,  S6 
Am.  Dec.  482. 

Pennsylvania.  —  Weiser  v.  Weiser,  5  Watls 


(Pa.)  279,  30  Am.  Dec.  313;  Patterson  v.  Lan- 
ning, 10  Watts  (Pa.)  135,  36  Am.  Dec.  154; 
Feather  v.  Strohoecker,  3  P.  &  W.  (Pa.)  505, 
24  Am.  Dec.  342;  Seaton  v.  Barry,  4  W.  fi  S. 
(Pa.)  183;  Coleman  v.  Coleman,  19  Pa.  St.  100, 
57  Am.  Dec.  641. 

South  Carolina.  —  Covington  v.  Covington, 
47  S.  Car.  263. 

Tennessee.  —  Sawyers  v.  Cator,  8  Humph. 
(Tenn.)  256,  47  Am.  Dec.  608;  Pardue  v.  West, 
1  Lea  (Tenn.)  729;  Scott  v.  Porter,  2  Lea 
(Tenn.)  224. 

Texas.  —  Ross  v.  Armstrong,  25  Tex.  Supp. 
354,  78  Am.  Dec.  574;  De  La  Vega  v.  League, 

64  Tex.  205;  Grigsby  v.  Peak,  68  Tex.  235,  2 
Am.  St.  Rep.  487;  Willis  v.  Robinson,  5  Tex. 
Civ.  App.  7;  Harris  v.  Hicks,  (Tex.  Civ.  App. 
1898)  49  S.  W.  Rep.  no. 

IVest  Virginia.  —  Bowers  v.  Dickinson,  30 
W.  Va.  709. 

Eights  and  Liabilities  of  Heirs  and  Assigns  of 
Cotenants.  —  Bustard's  Case,  1  Coke  121/'  ,• 
Jones  v.  Bigstaff,  95  Ky.  395,  44  Am.  St.  Rep. 
245;  Sit, it h  v.  Sweringen,  26  Mo.  551;  Weiser 
v.  Weiser,  5  Watts  (Pa.)  279,  30  Am.  Dec.  313; 
Coleman  v.  Coleman,  19  Pa.  St.  100,  57  Am. 
Dec.  641;  Sawyers  z,.  Cator,  8  Humph.  (Tenn.) 
256,  47  Am.  Dec.  608;  Willis  v.  Robinson,  5 
Tex.  Civ.  App.  7,  citing  Flaniken  v.  Neal,  67 
Tex.  629;  Bowers-'.  Dickinson,  30  W.  Va.  709. 

Laches  in  Invoking  Eemedy. —  Leibert's  Ap- 
peal, 119  Pa.  St.  525. 

Partition  in  Chancery.  —  Walker  v.  Hall,  15 
Ohio  St.  355,  86  Am.  Dec.  482,  discussing 
Woodbridge  v.  Banning,  14  Ohio  Si.  328. 

The  Statute  Law  of  Some  States  contains  pro- 
visions relating  to  the  warranty  of  title  arising 
on  partition  between  cotenants.  Jones  v.  Big- 
staff,  95  Ky.  395,  44  Am.  St.  Rep.  245;  Lacour 
v.  Lacour,  13  La.  Ann.  463;  Matter  of  Labauve, 
39  La.  Ann.  388;  Ross  v.  Armstrong,  25  Tex. 
Supp.  354,  78  Am.  Dec.  574;  Grigsby  v.  Peak, 

65  Tex.  235,  2  Am.  St.  Rep.  487. 

4.  Judicial  Sale.  —  Hache  v.  Ayraud,  14  La. 
Ann.  174;  Burnham  v.  Hitt,  143  Mo.  414. 
And  see  the  title  Judicial  Sales,  vol.  17,  p. 
954,  nole  4. 

The  Term  "  Licitation,"  while  it  has  a  re- 
stricted meaning  (see  definition,  vol  19,  p.  1) 
is   used  in  Louisiana  to  designate  ordinary 
96  Volume  XXI. 


Partition  Sales, 


PARTITION. 


Right  to  Order. 


another  portion  of  this  work,1  it  is  proposed  to  discuss  in  this  section  only 
such  matters  as  are  peculiar  to  partition  sales  or  which  go  to  illustrate  how 
general  principles  relating  to  all  judicial  sales  have  been  applied  to  this  par- 
ticular class  of  sales. 

2.  Right  to  Order  —  a.  Statutes  Authorizing  Sale. —  The  incon- 
venience and  injustice  which  arose  from  the  doctrine  that  the  right  to 
partition  is  absolute,  regardless  of  whether  or  not  the  property  would  be 
injured  by  a  division,  is  now  entirely  obviated  by  the  widely  prevailing  stat- 
utes providing  that  the  property  may  be  sold  and  the  proceeds  of  the  sale 
divided  where  a  division  in  kind  is  impracticable  or  inconvenient,  or  w  ould 
be  injurious  to  the  property,  or  where  a  sale  will  better  promote  the  interests 
of  the  parties,  or  even  upon  the  demand  of  some  of  the  cotenants.2 

judicial  sales  for  panition.  See  Koehl  v. 
Solari,  47  La.  Ann.  890;  Morris  v.  Lalaurie,  39 
La.  Ann.  47;  Richardson  v.  Richardson,  52  La. 
Ann.  1402;  Hache  v.  Ayraud,  14  La.  Ann.  174; 
Coach  v.  Hake,  4g  La.  Ann.  458. 

1.  For  a  Full  Discussion  of  the  general  prin- 
ciples relating  to  all  sales  made  under  the 
order  or  process  of  a  court,  see  the  title  Judi- 
cial Sales,  vol.  17,  p.  948. 

2.  Sale  and  Division  of  Proceeds  —  England.  — 
Powell  v.  Powell,  L.  R.  10  Ch.  130,  44  L.  J. 
Ch.  123,  31  L.  T.  N.  S.  737.  23  W.  R.  201;  Wild  v. 
Milne,  26  Beav.  504;  Rickards  v.  Rickards,  36 
L.  J.  Ch.  176,  16  L.  T.  N.  S.  562,  15  W.  R.  380; 
Grove  v.  Comyn,  L.  R.  18  Eq.  387,  22  W.  R. 
723;  Buckingham  v.  Ssllick,  22  L.  T.  N.  S. 
370;  Haywood  v.  Smith,  20. L.  T.  N.  S.  70; 
In  re  Hardiman,  16  Ch.  D.  360,  50  L.  J.  Ch. 
272,  43  L.  T.  N.  S.  749,  29  W.  R.  495;  Sykes 
v.  Schofield,  14  Ch.  D.  629,  49  L.  J.  Ch.  833,  42 
L.  T.  N.  S.  822,  29  VV.  R.  68;  Evans  v.  Jones,  52 
L.  J.  Ch.  304,  48  L.  T.  N.  S.  567,  31  W.  R.  495; 
Thompson  v.  Richardson,  Ir.  R.  6  Eq.  596; 
Lees  v.  Coulton,  L.  R.  20  Eq  20,  44  L.  J.  Ch. 
556.  23  VV.  R.  544;  Drinkwater  v.  Ratcliffe,  L. 
R.  20  Eq.  528,  44  L.  J.  Ch.  605,  33  L.  T.  N.  S. 
417,  24  W.  R.  25;  Gilbert  v.  Smith,  2  Ch.  D. 
686,  45  L.  J.  Ch.  514.  35  L.  T.  N.  S.  43,  24  W. 
R.  568;  Burnell  x.  Burnell,  11  Ch.  D.  213,  48 
L.  J.  Ch.  412,  27  W.  R.  749;  Davis  v.  Turvey, 
32  Beav.  554,  2  New  Reports  151,  8  L.  T.  N. 
S.  378,  11  W.  R.  679;  Hubbard  v.  Hubbard,  2 
Hem.  &  M.  38,  9  L.  T.  N.  S.  606;  Higgs  v. 
Dorkis,  L.  R.  13  Eq.  280,  41  L.  J.  Ch.  150,  25 
L.  T.  N.  S.  903,  20  VV.  R.  279;  Harper  v.  Bird, 
32  L.  T.  N.  S.  428,  23  W.  R.  646;  Groves  v. 
Carbert,  29  L.  T.  N.  S.  129;  Underwood  v. 
Stewardson,  26  L.  T.  N.  S.  688,  20  W.  R.  668; 
Smith  v.  Birch,  18  L.  T.  N.  S.  174;  Aston  v. 
Meredith,  L.  R.  it  Eq  601,  40  L.  J.  Ch.  241; 
Holland  v.  Holland,  L.  R.  13  Eq.  406,  41  L.  J. 
Ch.  220.  See  also  Piatt  v.  Piatt,  28  W.  R.  533; 
Basnett  v.  Moxon,  L.  R.  20  Eq.  182;  Grange  v. 
White,  18  Ch.  D.  612,  50  L.  J.  Ch.  620,  45  L.  T. 
N.  S.  128,  29  W.  R.  713;  Senior  v.  Hereford,  4 
Ch.  D.  494,  25  W.  R.  223;  In  re  Pares,  12  Ch. 
D.  333,  41  L.  T.  N.  S.  574,  28  W.  R.  193;  Pryor 
v.  Pryor,  L.  R.  10  Ch.  469,  44  L.  J.  Ch.  535,  32 
L.  T.  N.  S.  713,  23  W.  R.  738. 

Canada.  —  In  re  Dennie,  10  U.  C.  Q.  B.  104;  In 
re  Foster,  1  Ch.  Chamb.  (Onl.)  103;  Curtis  7/. 
Coleman,  22  Grant  Ch.  (U.  C  )  561;  Steven 
v.  Hunter,  14  Grant  Ch.  (U.  C.)  541;  Robson  v. 
Robson,  10  Ont.  Pr.  324.  See  also  Bedegare 
v.  Duhamel,  2  Rev.  Leg.  441;  Monelte  v.  Mol- 
leur,  6  Rev.  Leg.  561;  Latouche  v.  Latouche, 
Q  Rev.  Leg.  700. 


United  States.  —  Megibben  v.  Perin,  49  Fed. 
Rep.  183;   Bnges  v.  Sperry,  95  U.  S.  401. 

Alabama.  ■ —  Fennell  v.  Tucker.  49  Ala.  463; 
Gillespie  v.  Nabors,  59  Ala.  441,  31  Am.  Rep. 
20;  Wilkinson  v.  Stuart,  74  Ala.  198;  MiXorkle 
v.  Rhea,  75  Ala.  213;  Cantelou  v.  Whitley,  85 
Ala.  247;  Inman  ?'.  Prout,  90  Ala.  362;  Mc- 
Queen v.  Turner,  91  Ala.  273;  Caies  v.  John- 
son, 109  Ala.  126;  Morring  v.  Tipion,  126  Ala. 
350.  See  also  Townsend  v.  Steel,  85  Ala.  580; 
McEvoy  v.  Leonard,  89  Ala.  455. 

California.  —  McGillivray  v.  Evans,  27  Cal. 
92;  Lorenz  v.  Jacobs,  59  Cal.  262;  Biggi  v. 
Biggi,  98  Cal.  35,  35  Am.  Si.  Rep.  141;  Baitletl. 
z.  Mackey,  130  Cal.  181. 

Connecticut. — Spencer  v.  Waterman,  36  Conn. 
342;  Ford  -■.  Kirk,  41  Conn.  9;  |ohnson  v. 
Olmsted,  49  Conn.  509.  See  alsu  Richardson 
v.  Monson,  23  Conn.  94. 

Georgia. —  Royston  v.  Royston,  13  Ga.  425; 
Coleman  v.  Lane,  26  Ga.  515 ;  Grimes  v.  Little, 
56  Ga.  649;  Tucker  v.  Parks,  70  Ga.  414. 

Illinois.  —  Hartmann  v.  Hartmann.  59  111. 
103;  Denning  v.  Clark,  59  111.  218;  Lenfers  v. 
Henke,  73  111.  405,  24  Am.  Rep.  263;  Fight  v. 
Holt,  80  III.  84,  See  also  Rohn  v.  Harris,  130 
111.  525. 

Indiana.  —  Alleman  v.  Hawley,  117  Ind.  532; 
Roach  -•.  Baker,  130  Ind.  362. 

Iowa.  —  Branscomb  v.  Gillian,  55  Iowa  235; 
Brown  v.  Cooper,  98  Iowa  444,  60  Am.  St.  Rep. 
190. 

Kentucky.  —  Irvin  v.  Divine,  7  T.  B.  Mon. 
(Ky.)  246;  Graham  Graham,  8  Bush  (Ky.) 
334;  Kendall  v.  Briggs,  81  Ky.  119:  Wrenn  v. 
Gibson,  90  Kv.  190;  Gray  v.  Cornwall,  95  Ky. 
566;  Henning  v.  Barringer,  (Kv.  1888)  10  S. 
W.  Rep.  136;  Tyler  v.  Jewell.  (Ky.  1889;  11 
S.  W  Rep.  25;  Smith  t.  I'pion,  (Ky.  1890I  13  S. 
W.  Rep.  721;  Power  v.  Power,  (Ky.  1891)15 
S.  W.  Rep.  523.  See  also  Hogue  v.  Ycager 
(Ky.  1900)  54  S.  W.  Rop.  961. 

Louisiana .  —  Loyd  v.  Loyd,  23  La.  Ann.  231; 
Ventress  v.  Brown,  30  La.  Ann.  1012;  Meyer 
v.  Pargoud,  34  La.  Ann.  969;  Blakemore  v. 
Blakemore,  39  La.  Ann.  805;  Cazes  v.  Gassie, 
40  La.  Ann.  360;  Dumestre's  Success'on,  40 
La  Ann.  571.  See  also  Stale  v.  St.  Landry, 
31  La.  Ann.  802. 

Maine.  —  Wood  v.  Little,  35  Me.  107;  Wil- 
liams v.  Coombs,  88  Me.  183. 

Maryland.  -  Thruston  7.'.  Minkc,  32  Md.  571; 
Wilson  v.  Green,  63  Md.  547;  Slingluff  v. 
Stanley,  66  Md.  220;  Gittings  v.  Worthington, 
67  Md.  139;  Brendel  v.  Klopp,  69  Md.  I;  John- 
son v.  Hoover,  75  Md.  486;  Kooniz  v.  Koontz, 
79  Md,  357;  Claude  v.  Handy,  83  Md.  225; 
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/-.  Ciuri'MSTANVF.s  AUTHORIZING  SALE  —  (i)  English  Rule.  —  Under 
the  English  Partition  Act  of  186S,  parties  interested  in  the  property  to  the 
extent  of  one  moiety  are  entitled  to  a  sale  as  of  right  unless  some  good 
reason  to  the  contrary  is  shown  or  the  cotenants  who  object  to  a  sale  will 


Halliintyne  v.  Rusk,  84.  Md.  649.  See  also 
Johnson  v.  Johnson,  52  M  I.  66S;  Dugan  v. 
Baltimore,  70  Md.  1. 

Massachusetts.  —  Ramsey  v.  Humphrey,  162 
Mass.  385. 

Mississippi,  —  Higginbottom  sr.  Short,  25 
Miss.  160,  57  Am.  Dec.  198;  Wilson  v.  Duncan, 
44  Miss.  642;  Pankev  v.  Ho.vard,  47  Miss.  83; 
Albright  Flowers,  52  Miss.  246;  Belew  v. 
Jones,  56  Miss.  342;  Cox  v.  Kyle,  75  Miss.  667. 

Missouri.  —  Hayes  v.  McReynolds,  144  Mo. 
348.  See  also  Parkinson  v.  Caplinger,  65  Mo. 
290;  Thompson  v.  Holden,  117  Mo.  118. 

Nevada.  —  Dall  v.  Confidence  Silver  Min. 
Co.,  3  Nev.  531,  93  Am.  Dec.  419. 

New  Hampshire.  —  Allard  v.  Carlelon,  64  N. 
H.  24. 

New  Jersey.  —  M:\tter  of  Coombs,  8  N.  J.  Eq. 
78;  Bentley  v.  Long  Do-k  Co.,  14  N.  J.  Eq.  480; 
Wain  v.  Meirs,  27  N.  J.  Eq.  77,  351;  Kemble  v. 
Kemble,  44  N.  J.  Eq.  454.  See  also  Conover 
t.  Walling,  15  N.  J.  Eq.  167. 

New  York.  —  Townsend  v.  Bogert,  126  N. 
Y.  370,  22  Am.  Sr.  Rep.  835;  Brooks  z\  Davey, 
109  N.  Y.  495;  Prentice  v.  Janssen,  79  N.  Y. 
478,  affirming  14  Hun  (N.  Y.)  548;  Prior  v. 
Prior,  49  Hun  (N.  Y.)  502.  15  Civ.  Pro.  (N. 
Y.)  436;  Gardiner  v.  Luke,  12  Wend.  (N.  Y.) 
269;  Harwood  v.  Kirby,  1  Paige  (N.  Y.)  469; 
Clason  v.  Clason,  6  Paige  (N.  Y.)  541 ;  Thomp- 
son v.  Hardman,  6  Johns.  Ch.  (N.  Y.)  436; 
Smith  v.  Smith,  Hoffm.  (N.  Y.)  506;  David  v. 
David,  (Supm.  Ct.  Gen.  T.)  9  N.  Y.  Supp.  256; 
Coster  v.  Coster,  (Supm.  Ct.  Gen.  T.)  21  N.  Y. 
Supp.  203;  Eisner  v.  Curiel,  (Supm.  Ct.  Spec. 
T.)  20  Misc.  (N.  Y.)  245.  See  also  Rogers  v. 
McLean,  34  N.  Y.  536;  Walker  v.  Walker, 
(Supm.  Ct.)  3  Abb.  N.  Cas.  (N.  Y.)  12. 

North  Carolina.  —  Windley  v.  Barrow,  2 
Jones  Eq.  (55  N.  Car.)  66;  Holmes  v.  Holmes, 
2  Jones  Eq.  (55  N.  Car.)  334;  McKay  v.  Mc- 
Neill, 6  Jones  Eq.  (59  N.  Car.)  258;  Gregory  v. 
Gregory,  69  N.  Car.  522;  Trull  v.  Rice,  85  N. 
Car.  327. 

Ohio.  —  Pittsburgh,  etc.,  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  38  Ohio  St.  614. 

Pennsylvania.  —  Brown  v.  Lutheran  Church, 
23  Pa.  St.  495;  McCall's  Appeal,  56  Pa.  St. 
363;  Taylor's  Appeal,  119  Pa.  St.  297;  Pale- 
thorp  v.  Palethorp,  198  Pa.  St.  395;  Neel's 
Estate,  34  Pittsb.  Leg.  J.  N.  S.  (Pa.)  395.  See 
also  Eshelman  v.  Witmer,  2  Watts  (Pa.)  263; 
Vidal  v.  Girard,  1  Miles  (Pa.)  322 ;  Vandever  v. 
Baker,  13  Pa.  St.  126;  Vensel's  Appeal,  77  Pa. 
St.  71.  ' 

South  Carolina.  —  Steedman  v.  Weeks,  2 
Sirobh.  Eq.  (S.  Car.)  145,  49  Am.  Dec.  660; 
Pell  v.  Ball,  1  Rich.  Eq  (S.  Cnr.)36r;  Stern  v. 
Epsiin,  14  Rich.  Eq.  (S.  Car.)  5;  Woodward 
v.  Elliott,  27  S.  Car.  368;  McCrady  v.  Jones, 
36  S.  Car.  136;  Holley  v.  Glover,  36  S.  Car. 
404,  31  Am.  St.  Rep.  883;  Hier%  v.  Risher,  54 
S.  Car.  405;  Trammell  v.  Trammel),  57  S.  Car. 
89. 

Tennessee.  —  Ross  v.  Ramsey,  3  Head  (Tenn. 
15;  Douglass  v.  Harrison.  2  Sneed  (Tenn.) 
382;  Reeves  v.  Reeves,  n  Heisk.  (Tenn.)  669, 


Wilson  v.  Bogle,  95  Tenn.  290,  49  Am.  St. 
Rep.  929. 

Texas.  —  See  Robson  v.  Watts,  11  Tex.  764; 
Keener  7>.  Moss,  66  Tex.  181;  Moore  v.  Blagge, 
91  Tex.  151. 

Vermont.  — Jewett  v.  Nash.  4  Vl.  517;  Bald- 
win v.  Aldrich,  34  Vt.  526,  80  Am.  Dec.  695; 
Spaulding  v.  Warner,  59  Vt.  646. 

Virginia.  —  Wilson  v.  Smith,  22  Gratt.  (Va.) 
493;  Beckham  v.  Duncan,  (Va.  1888)  5  S.  E. 
Rep.  690;  Stevens  v  McCormick,  90  Va.  735. 

Washington.  —  Hill  v.  Young,  7  Wash.  33. 

West  Virginia. — Corrothers  v.  Jolliffe,  32 
W.  Va.  562,  25  Am.  St.  Rep.  836;  Roberts  v. 
Coleman,  37  W.  Va.  143;  Findley  v.  Findley, 
42  W.  Va.  372. 

Wisconsin.  — Vesper  v.  Farnsworth,  40  Wis. 
357- 

Statutes  Constitutional.  —  Richardson  v.  Mon- 
son,  23  Conn.  94;  Metcalf  v.  Hoopingardner, 
45  Iowa  510. 

Sale  May  Be  Ordered  in  Equity  Independent  of 
Statute.  —  Holley  v.  Glover,  36  S.  Car.  404,  31 
Am.  St.  Rep.  883:  Moore  71.  Blagge,  91  lex. 
151,  (reviewing  English  cases);  Kalteyer  v. 
Wipff,  92  Tex.  673.  But  compare  Wilkinson  v. 
Stuart,  74  Ala.  198. 

Jurisdiction  —  England.  —  Teall  v.  Watis,  L. 
R.  11  Eq.  213,  40  L.  J.  Ch.  176,  23  L.  T.  N.  S. 
884,  19  W.  R.  317;  Hurry  v.  Hurry,  L.  R.  10 
Eq  346,  39  L.  J.  Ch.  824,  22  L.  T.  N.  S.  577,  18 
W.  R.  829;  Silver?'.  Udall,  L.  R.  9  Eq.  227,  39 
L.  J.  Ch.  118,  21  L.  T.  N.  S.  660,  18  W.  R.  665; 
Mildmay  v.  Quicke,  L.  R.  20  Eq.  537;  Jackson 
v.  Lomas,  23  W.  R  744. 

Alabama.  — Turnipseed  v.  Fitzpatrick,  75 
Ala.  297;  Gillespie  v.  Nabors,  59  Ala.  441,  31 
Am.  Rep.  20. 

Maryland.—  Calwell  v.  Boyer,  8  Gill  &  J. 
(Md.)  136. 

North  Carolina.  —  Matter  of  Skinner,  2  Dev. 
&  B.  Eq.  (22  N.  Car.)  63. 

Order  of  Sale  Not  Final  Judgment.  —  Hollo  way 
v.  Holloway,  97  Mo.  628.  10  Am.  St.  Rep.  339; 
Turpin  v.  Turpin,  88  Mo.  337;  Murray  v. 
Yates.  73  Mo.  13. 

A  Cotenant  Who  Is  Dissatisfied  with  the  rate 
at  which  land  is  recommended  to  be  assigned 
to  another  cotenani  may  bring  the  property  to 
a  sale  by  making  and  securing  a  bid  for  a  ma- 
terial advance  in  price  over  the  value  assessed 
by  the  commissioners.  Moore  Williamson, 
ro  Rich.  Eq.  (S.  Car.)  323,  73  Am.  Dec.  93. 

Assignment  to  One  Cotenant  upon  Payment  of 
Money.  —  Dyer  v.  Lowell.  30  Me.  217;  King  v. 
Reed.  11  Gray  (Mass.)  490. 

In  Pennsylvania,  if  partition  cannot  be  made 
and  a  sale  must  be  ordered,  it  is  the  right  of 
the  defendant  to  have  the  entire  land  sold,  and 
before  this  can  be  done  he  has  the  right  to  take 
it  at  the  valuation  if  the  plaintiff  will  not. 
Morris  v.  Morrison,  20  Pa.  Co.  Ct.  295. 

Some  Early  Cases  in  Alabama  have  held  that 
the  lands  of  an  adult  cannot  be  sold  by  a  court 
of  chancery  to  make  partition  without  his  con- 
sent. Deloney  v.  Walker,  9  Port.  (Ala.)  497; 
Harkins  v.  Pope,  10  Ala.  493. 
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purchase  their  shares.1  Hence,  they  need  not  show  any  reason  for  a  sale, 
but  the  burden  rests  upon  those  parties  who  oppose  a  sale  to  show  some  good 
reason  why  it  should  not  be  made.2  But  it  is  otherwise  when  the  interests 
of  the  parties  desiring  a  sale  amount  to  less  than  a  moiety.  In  such  case  the 
court  has  a  discretion  and  is  not  bound  to  order  a  sale,  but  the  onus  is  upon 
those  desiring  a  sale  to  show  some  good  reason  therefor.3 

(2)  American  Rule. — In  the  United  States  the  courts  will,  as  between 
a  sale  and  a  division  in  kind,  favor  the  latter,4  and  will  not,  as  a  rule, 
order  a  sale  unless  it  appears  that  a  division  is  impossible  or  more  injurious 
to  the  interests  of  the  parties  than  a  sale  would  be.5  Where,  however,  this 
is  shown,  the  right  to  a  sale  is  an  absolute  one,6  and  is  not  dependent 


1.  Absolute  Right.  —  Pemberton  v.  Barnes, 
L.  R.  6  Ch.  685,  40  L.  J.  Ch.  675,  25  L.  T.  N. 
S.  577,  19  W.  R.  988;  In  re  Langdale,  Ir.  R.  5 
Eq.  572;  Roughton  v.  Gibson.  46  L.  J.  Ch.  366; 
Rowe  v.  Gray,  5  Ch.  D.  263,  46  L.  J.  Ch.  279, 
25  W.  R.  250;  Drinkwater  v.  Ratcliffe,  L.  R. 
20  Eq.  528,  44  L.  J.  Ch.  605,  33  L.  T.  N.  S. 
417,  24  W.  R.  25;  In  re  Whinvell,  19  L.  R.  Ir. 
45;  Porter  v.  Lopes,  7  Ch.  D.  358,  37  L.  T.  N. 
S.  824.  See  also  English  cases  cited  in  the 
preceding  subsection. 

What  la  "  Good  Reason  to  the  Contrary."  — 
Saxton  v.  Battley,  48  L.  J.  Ch.  519,  27  W.  R. 
615. 

Cotenant  Cannot  Be  Forced  to  Sell  His  Share  at 
Valuation. —  Under  the  English  Partition  Act 
(31  &  32  Vict.,  c.  40),  where  one  of  the  cotenants 
asks  for  a  sale  and  the  others  desire  partition, 
the  court  has  not  povvet  to  order  that  the  one 
asking  a  sale  shall  sell  his  share  10  the  others 
at  a  valuation  and  that  a  partition  shall  then 
be  made  among  the  others.  Williams  v. 
Games,  L.  R.  10  Ch.  204,  44  L.  J.  Ch.  245,  32 
L.  T.  N.  S.  414,  23  W.  R.  779;  Roughton  v. 
Gibson,  46  L.  J.  Ch.  366;  Pitt  v.  Jones,  5  App. 
Cas.  651,  49  L.  J.  Ch.  795,  43  L.  T.  N.  S.  385, 
29  W.  R.  33. 

2.  Burden  of  Proof.  —  Encyc.  Laws  of  Eng- 
land, title  Partition,  vol.  9,  p.  443;  Allen 
Allen.  42  L.  J.  Ch.  839,  21  W.  R.  842;  Lys  v. 
Lys,  L.  R.  7  Eq.  126,  19  L.  T.  N.  S.  409,  17  W. 
R.  394.  Compare  In  re  Dyer,  54  L.  J.  Ch. 
1 '33.  53  L-  T.  N.  S.  744,  33  W.  R.  806.  ' 

3.  Richardson  v.  Feary,  39  Ch.  D.  45,  57  L. 
J.  Ch.  1049,  59  L.  T.  N.  S.  165,  36  VV.  R.  807. 

4.  Partition  Favored  Rather  than  Sale.  —  Roys- 
ton  v.  Miller,  76  Fed.  Rep.  50;  Walker  v.  Lyon, 
6  App.  Cas.  (D.  C.)484;  Wrenn  v.  Gibson,  90 
Ky.  190;  Coach  v.  Hake,  49  La.  Ann.  458; 
Smith  v.  Smith,  10  Paige  (N.  Y.)  470.  See 
also  Lake  v.  Jarrett,  12  Ind.  395;  Wood  v. 
Little,  35  Me.  107. 

5.  Division  Must  Be  Impossible  or  Injurious.  — 
Dall  v.  Confidence  Silver  Min.  Co.,  3  Nev.  531, 
93  Am.  Dec.  419;  Van  Arsdale  v.  Drake,  2 
Barb.  (N.  Y.)  599;  Fleet  v.  Dorland.  (Supm. 
Ct.  Spec.  T.)  11  How.  Pr.  (N.  Y.H89;  Stephen- 
son v.  Cotter,  (Supm.  Ct.  Spec.  T.)  5  N.  Y. 
Supp.  749;  Keener  v.  Moss,  66  Tex.  181.  See 
also  McLain  v.  Van  Winkle,  46  111.  406;  Belt  ran 
v.  Guathreaux.  38  La.  Ann.  106;  Coach  v.  Hake, 
49  La.  Ann.  458;  Craighead  v.  Pike,  60  N.  J. 
Eq.  443;  Smith  v.  Brookhaven,  36  N.  Y.  App. 
Div.  386,  affirming  25  Misc.  (N.  Y.)  1 17;  Hower- 
ton  v.  Sexton,  90  N.  Car.  581.  And  see  Ameri- 
can cases  cited  supra,  this  section,  Statutes 
Authorizing  Sale,  note  Sale  and  Division  of 
Proceeds. 


Affirmative  Showing  Necessary  —  Alabama. — 
Keaton  v.  Terry,  93  Ala.  85;  Mitchell  v.  Mitch- 
ell, 101  Ala.  183. 

Connecticut.  —  Johnson  v.  Olmsted,  49  Conn. 
509. 

Louisiana .  —  Dumestre's  Succession,  40  La. 
Ann.  571. 

Maryland.  —  Earle  v.  Turton,  26  Md.  23. 
Mississippi.  —  Tindall     v.    Tindall,  (Miss. 
1888)  3  So.  Rep.  581 ;  Cox  v.  Kyle,  75  Miss.  667. 

New  York.  —  Gallatiar.  v.  Cunningham,  8 
Cow.  (N.  Y.)  361 ;  Van  Aisdale  v.  Drake,  2  Barb. 
(N.  Y.)  599.  See  also  Tucker  v.  Tucker,  19 
Wend.  (N.  Y.)  226;  Reynolds  v.  Reynolds,  5 
Paige  (N.  Y.)  161. 

North  Carolina.  —  Davis  v.  Davis,  2  Ired. 
Eq.  (37  N.  Car.)  607. 

West  Virginia.  —  Roberts  v.  Coleman,  37  W. 
Va.  143. 

Wisconsin.  — Vesper  v.  Farnsworth,  40  Wis. 
357- 

Presumption  that  Impossibility  or  Inconvenience 
of  Division  Was  Satisfactorily  Shown. —  Hansell 
v.  Hansell,  44  La.  Ann.  548;  Glover  v.  R tiffin, 
6  Ohio  255. 

Right  to  Controvert  Report  Recommending  Sale. 

—  McCann  v.  Brown,  43  Ga.  386. 
The  Situation  of  the  Property,  and  not  the  cir- 
cumstances of  the  pailies  unconnected  with 
their  interest  therein,  must  contiol  the  court 
in  determining  whether  ihcre  should  be  a  di- 
vision in  kind  or  a  sale.  Hayne  v.  Gould,  54 
Fed.  Rep.  961;  Stephenson  v.  Cotter,  (Supm. 
Ct.  Spec.  T.)  5  N.  Y.  Supp.  749.  See  also  War- 
ing v.  Waring,  (Supm.  Ct.  Spec.  T.)  7  Abb. 
Pr.  (N.  Y.)  472;  Vesper  v.  Farnsworth,  40 
Wis.  357. 

Property  Held  Susceptible  of  Actual  Partition. 

—  Chittenden  v.  Gales,  18N.Y.  App.  Div.  169. 
6.  Absolute  Right  to  Sale.  —  Cates  v.  Johnson, 

109  Ala.  126;  Johnson  v.  Olmsted,  49  Conn. 
509;  Royston  v.  Royston,  13  Ga.  425;  Bentley 
v.  Long  Dock  Co.,  14  N.  J.  Eq.  480;  Helm  v. 
Franklin,  5  Humph.  (Tenn.)  404;  Ross  :'. 
Ramsey,  3  Head  (Tenn.)  15.  See  also  Hayne 
v.  Gould,  54  Fed.  Rep.  963.  Compare  Hart- 
mann  v.  Hartmann,  59  111.  103. 

Small  Value  ol  Property.  —  Where  the  proof 
shows  that  the  property  will  not  divide  in  kind 
without  loss  or  injuty  to  the  parties,  if  they 
will  not  agree  among  themselves  there  is  noth- 
ing left  for  the  court  to  do  but  to  decree  a  sale 
although  such  sale  may  not  bring  any  money 
into  court  for  distribution  on  account  of  the 
property  being  so  small  that  it  is  clear  that 
the  proceeds  of  sale  would  not  even  pay  the 
cosis  of  the  suit.  Hrendel  v  Klopp  69  Md.  1. 
Cotenant  Cannot  Be  Compelled  to  Convey  His 
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upon  the  consent  of  all  the  cotenants.1 

3.  Who  May  Procure  Sale  —  a.  COTENANTS  UNDER  DISABILITY. — A  par- 
tition sale  may  be  ordered  notwithstanding  the  fact  that  some  of  the  coten- 
ants  are  infants2  or  married  women,3  and,  indeed,  the  sale  maybe  had  at 
the  instance  of  parties  under  such  disability.1 

b.  Dowkess. — A  widow  entitled  to  dower  in  the  real  estate  of  her 
deceased  husband  is  neither  a  joint  tenant,  a  tenant  in  common,  nor  a  coparce- 
ner with  the  heirs  at  law,  so  as  to  authorize  a  court  of  equity  to  sell  the  legal 
estate  of  the  heirs  descended  to  them,  and  to  have  her  dower  assigned  to  her 
out  of  the  proceeds  and  the  residue  divided  among  the  heirs  and  those  hav- 
ing vendors'  liens  on  the  lands,  if  any  one  heir  refuses  to  give  his  assent 
thereto,  or  if  any  one  heir  be  an  infant  defendant,  the  widow  being  the  plain- 
tiff in  the  suit.5 

c.  Mortgagees.  —  It  has  been  held  under  the  English  statute  that  mort- 
gagees  to  the  extent  of  one  moiety  in  value  might,  in  an  action  for  partition, 
force  a  sale  of  the  property  and  division  of  the  proceeds  instead  of  a  partition 
in  kind,  although  the  owners  of  the  equity  of  redemption  were  opposed  to  a 
sale.0 

4.  What  May  Be  Sold  —  a.  Property  Subject  to  Liens.  —  An  outstand- 
ing lien  existing  on  the  land,  whether  in  favor  of  one  of  the  cotenants  or  of  a 
third  person,  is  not  a  bar  to  a  decree  of  sale  for  partition.7  But  it  has  been 
doubted  whether  the  fact  that  there  are  large  arrears  of  taxes  and  assessments 
against  the  property  is  a  consideration  which  can  lawfully  influence  the  judg- 
ment of  the  court  in  determining  whether  there  should  be  a  sale  or  a  division 
in  kind.8 

b.  Property  Subject  to  Lease.  —  A  partition  sale  is  not  prevented  by 
the  fact  that  the  property  is  subject  to  an  outstanding  lease,9  but  such  fact 


Interest  at  Valuation.  —  Corrothers  v.  Jolliffe,  32 
W.  Va.  562,  25  Am.  St.  Rep.  836. 

1.  Consent  of  All  Cotenants  Not  Necessary.  — 

Royston  v.  Royston,  13  Ga.  425;  Burgess  v. 
Eastham,  3  Bush  (Ky.)  476;  Pell  v.  Ball,  1 
Rich.  Eq.  (S.  Car.)  361.  Compare  Pell  v.  Ball, 
Spears  Eq.  (S.  Car.)  518. 

2.  Infant  Cotenants.  —  Rickards  v.  Rickards, 
36  L.  J.  Ch.  176,  16  L.  T.  N.  S.  562,  15  W.  R. 
380;  Bruhn  v.  Firemen's  Bldg.  Assoc.,  42  La. 
Ann.  481;  Albright  v.  Flowers,  52  Miss.  246; 
Cocks  v.  Simmons,  57  Miss.  183.  See  also 
Kean  v.  Tilford,  81  Ky.  600. 

Advantage  to  Infant.  —  Where  one  of  the  co- 
tenants  is  an  infant  it  is  not  necessary  that  an 
application  for  an  order  to  sell  should  show 
that  a  sale  would  be  for  his  interest.  Fennell 
v.  Tucker,  49  Ala.  453.  Unless  the  application 
is  made  by  his  guardian,  in  which  case  the 
court  must  be  satisfied  that  a  sale  is  for  the 
benefit  of  the  infant.  Fennell  Tucker,  49 
Ala.  453;  Rimington  v.  Hartley,  14  Ch.  D.  630 
43  L.  T.  N.  S.  15,  29  W.  R.  42;  Pitman  v. 
England,  (Tenn.  Ch.  1893)  46  S.  W.  Rep.  464. 

3.  Married  Women.  —  In  Fleming  v.  Arm- 
strong. 34  Beav.  109,  5  New  Reports  181,  11 
L.  T.  N.  S.  470,  a  partition  sale  was  directed 
of  a  freehold  estate  in  which  a  married  woman 
was  interested  for  her  separate  use  without 
power  of  anticipation. 

4.  Sals  at  Instance  of  Cotenant  under  Disability 
—  England.  —  Higgs  v.  Dorkis,  L.  R.  13  Eq. 
280,  41  L.  J.  Ch.  150,  25  L.  T.  N.  S.  903,  20  W. 
R.  279;  Miles  v.  Jarvis,  50  L.  T.  N.  S.  48; 
Wallace  v.  Greenwood,  16  Ch.  D.  362,  50  L.  J. 
Ch.  289:  Leigh  v.  Edwards,  42  L.  J.  Ch.  892; 
Grange  v.  White,  18  Ch,  P,  612,  50  L.  J.  Ch. 


620,  45  L.  T.  N.  S.  128,  29  W.  R.  713;  Riming, 
ton  v.  Hartley,  14  Ch.  D.  630,  43  L.  T.  N.  S. 
15,  29  W.  R.  42 ;  Crookes  v.  Whit  worth,  10  Ch. 
U.  289;  39  L.  T.  N.  S.  348,  27  W.  R.  149. 

Alabama.  —  Fennell  v.  Tucker,  49  Ala.  453. 

Kentucky.  —  Henning  v.  Barringer,  (Ky. 
1888)  10  S.  W.  Rep.  136.  See  also  Tyler  "v. 
Jewell,  (Ky.  1889)  11  S.  W.  Rep.  25. 

Tennessee.  —  Pitman  v.  England,  (Tenn.  Ch. 
1898)  46  S.  W.  Rep.  464. 

Request  by  Counsel  of  Married  Woman  Not 
Sufficient.  —  Wallace  v.  Greenwood,  16  Ch.  D. 
62,  50  L.  J-  Ch.  289,  refusing  to  follow  Crookes 
v.  Whitw'orth,  10  Ch.  D.  '289,  39  L.  T.  N.  S. 
348,  27  W.  R.  149. 

5.  Hull  v.  Hull,  26  W.  Va.  1.  See  also 
Liederkranz  Soc.  v.  Beck,  8  Bush  (Ky.)  597. 

6.  Davenport  v.  King,  49  L.  T.  N.  S.  92,  31 
W.  R.  911.  The  statute  referred  toin  the  text, 
section  4  of  the  Partition  Act  of  1868  (31  &  32 
Vict.,  c.  40),  provides  that  the  court  shall, 
unless  it  sees  good  reason  to  the  contrary, 
order  a  sale  upon  the  request  of  parties  inter-- 
ested  to  the  extent  of  a  n  oiety  or  upwards. 

7.  Outstanding  Liens.  —  Waite  v.  Bingley,  21 
Ch.  D.  674,  51  L.  J.  Ch.  651,  30  W.  R.  698; 
Fennell  t.  Tucker,  49  Ala.  453;  Walker  v. 
Walker,  (Supm.  Ct.)  3  Abb.  N.  Cas.  (N.  Y.) 
12. 

8.  Fleet  v.  Dorland,  (Supm.  Ct.  Spec.  T.)  n 
How.  Pr.  (N.  Y.)  489. 

9.  Outstanding  Lease. —  Wilkinson  v.  Toberns, 
L.  R.  16  Eq.  14,  42  L.  J.  Ch.  663,  28  L.  T.  N. 
S.  724,  21  W.  R.  644;  Mason  v.  Keays,  78  L. 
T.  N.  S.  33;  Brendel  v.  Klopp,  69  Md.  1.  See 
also  Fitzpatrick  v.  Wilson,  12  Grant  Ch.  (U. 
C)44l. 
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may  be  material  in  forming  a  judgment  as  to  whether  the  property  should 
be  sold  or  divided.1 

c.  Effect  of  Adverse  Claim  of  Title.  —  The  provision  of  the  Ala- 
bama Code  that  no  division  or  partition  of  property  can  be  made  by  the 
probate  court  "when  an  adverse  claim  or  title  is  asserted  by  any  one  or 
brought  to  the  knowledge  of  the  commissioners  or  of  the  judge  of  probate" 
is  confined  in  its  operation  to  division  or  partition  of  property  in  kind  or 
in  specie,  and  has  no  bearing  upon  the  sale  of  property  for  the  purpose  of 
dividing  or  distributing  the  proceeds  thereof  among  joint  owners  or  tenants 
in  common.2 

d.  DEFEASIBLE  ESTATE.  —  In  a  case  where  it  appeared  that  the  title  to 
land  sought  to  be  sold  for  partition  was  subject  to  be  divested  out  of  the 
petitioners  by  the  terms  of  an  executory  devise  which  extended  to  it,  it  was 
held  that  the  court  could  not  order  a  sale  of  the  premises,  because  it  could 
no"  defeat  the  executory  devise  and  convey  a  good  title  in  fee  simple  to  the 
purchaser.3 

e.  Estates  in  Possession  and  Expectancy.  —  As  to  the  sale  for  par- 
tition of  lands  in  which  there  are  estates  both  in  possession  and  in  expectancy, 
the  rules  vary  somewhat  in  the  different  states.  Thus,  in  Tennessee  it  has 
been  held  that  the  sale  of  interests  in  remainder  or  reversion  for  the  purpose 
of  partition  is  not  authorized,4  and  the  Kentucky  statute  authorizes  a  sale  of 
property  in  which  infants  own  a  remainder  interest  only  for  the  purpose  of 
reinvestment.5  The  California  statute  contemplates  that  a  given  estate  or 
interest  in  the  property  may  be  sold  and  the  residue  not  sold.  And  hence 
it  has  been  held  that  where  a  partition  is  sought  between  tenants  in  common 
of  an  estate  for  years  the  court  may  refuse  to  order  a  sale  of  the  reversionary 
interest  of  which  one  of  the  defendants  is  the  sole  owner.6  In  New  Jersey 
and  New  York  a  sale  for  partition  can  be  made  only  when  the  owner  of  the 
particular  estate  consents  thereto,7  but  when  a  sale  is  made,  the  whole  estate, 
as  well  that  in  possession  as  that  in  expectancy,  must  be  sold.8  In  North 
Carolina  a  sale  for  partition  will  not  be  decreed  where  there  are  contingent 
remainders  or  other  future  conditional  estates,  unless  all  the  persons  who  may 
by  any  possibility  be  interested  unite  in  asking  such  decree,9  and  hence  land 
in  possession  of  a  life  tenant  cannot  be  sold  for  partition  during  the  continu- 
ance of  the  life  estate  where  the  remainder  is  such  that  until  the  death  of  the 
life  tenant  those  entitled  to  take  in  remainder  cannot  be  ascertained.'0 

Land  Subject  to  Curtesy  or  Dower.  —  In  Alabama  and  Connecticut  it  has  been  held 
that  the  fact  that  one  of  the  defendants  is  a  tenant  by  the  curtesy  is  no  bar 
to  an  order  of  sale  for  partition,11  but  it  has  been  held  otherwise  in  North 
Carolina  where  the  tenant  by  curtesy  objected  to  the  sale.12  In  Indiana  the 
property  may  be  sold  subject  to  a  dower  interest  therein.13 

Sale  of  Dower  Interest.  —  It  is  generally  considered  that  as  a  widow  entitled  to 

1.  Fitzpatrick  v.  Wilson,  12  Grant  Ch.  (U.  gen,  (Supm.  Ct,  Spec.  T.)  23  Misc.  (N.  Y  )  547; 
C.)  441.  Prior  v.  Prior,  41  Hun  (N.  Y.)  613,  49  Hun  (N. 

2.  Hillens  v.  Brinsfield,  ro8  Ala.  605,  over-  Y.)  502.  See  also  Hughes  v.  Hughes,  30  II  tin 
ruling  |ohnson  v.  Ray,  67  Aia.  603;  McCorkle  (M.  Y.)  349,  affirming  63  How.  Pr.  (N.  Y.)  408; 
v.  Rhea,  75  Ala.  213 ;  Ballard  v.  Johns,  80  Ala.  Scheu  v.  Lehning,  (Supm.  Ct.  Gen.  T.)  66 
32;  Wolffe  v.  Loeb,  98  Ala.  426;  Sherer  v.  How.  Pr.  (N.  Y.)  23t;  Prior  v.  Hall,  (County 
Garrison,  m  Ala.  228.    See  also  McQueen  v.  Ct  )  13  Civ.  Pro.  (N.  Y.)  83. 

Turner,  91  Ala.  273.  8.  Smith  v.  Gaines,  39  N.  J.  Eq.  545. 

3.  Defeasible  Estate.  —  McKay  v.  McNeill,  6  9.  Aydlett  v.  Pendleton,  111  N.  Car.  28,  32 
Jones  Eq.  (59  N.  Car.)  258.  Am.  St.  Rep.  776. 

4.  Norment  v.  Wilson,  5  Humph.  (Tenn.)  10.  Matter  of  Miller,  90  N.  Car  625;  Williams 
310.  v.  Hassell,  73  N.  Car.  174,  74  N.  Car.  434. 

6.  Malone  v.  Conn,  95  Ky.  93.  11.  McQueen  v.  Turner,  91  Ala.  273 ;  Johnson 

6.  Jameson  v.  Hayward,  106  Cal.  682,  46      v.  Olmsted,  49  Conn.  509. 

Am.  St.  Rep,  268.  12.  Parks  v.  Siler,  70  N.  Car.  191;  Bragg  v. 

7.  Smith  v.  Gaines,  38  N.  J.  Eq.  65 ;  Roarty  v.      Lyon,  93  N.  Car.  151. 

Smith,  53  N.  J.  Eq.  253;  Peirson  v.   Van  Ber-         13.  Moody  v.  West,  12  Ind,  399. 
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dower  hi  the  t-st.ito  of  her  deceased  luish.md  is  neither  a  joint  tenant,  a  copar- 
■i .  nor  a  tenant  in  common  with  the  heirs  at  law  of  the  husband,  a  court 
has  no  power  in  partition  proceedings  instituted  by  the  heirs  to  sell  the  whole 
estate  and  compel  her  to  receive  a  money  compensation  in  lieu  of  her  dower; 1 
but  under  the  Rhode  Island  statute  the  court  has  jurisdiction  on  a  bill  for 
p  1 1  \  it  ion  to  order  the  sale  of  a  right  of  dower  in  the  estate.2 

/.  Effect  of  Remainder  to  Persons  Not  in  Being.  —  It  has  been 

held  that  there  may  be  a  partition  sale  of  property  notwithstanding  the  fact 
that  there  is  a  possibility  that  persons  may  come  into  being  and  be  entitled 
to  a  remainder  in  the  property,  for  the  parties  not  in  being  are  represented 
by  those  who  take  subject  to  their  rights,  and  the  limitations  over  are  not 
affected  by  the  sale,  but  attach  to  the  individual  shares.3 

g.  Sale  of  Pari-  and  Division  ok  Residue. — As  a  general  rule,  the 
courts  are  authorized,  where  the  interests  of  the  parties  would  be  better  pro- 
moted thereby,  to  sell  a  portion  of  the  common  property  only  and  partition 
the  remainder  among  the  cotenants  or  one  or  more  of  them.4 

//.  Property  Not  Owned  in  Cotenancy.  —  In  a  case  where  one  of  two 
cotenants  was  a  lessee  of  the  entire  premises  and  the  exclusive  owner  of  a 
house  thereon  which  he  had  the  right  to  remove  at  the  end  of  the  term,  it 
w  1 5  held  that  the  court  could  not  have  the  house  sold  with  the  land  and  its 
value  first  charged  on  the  proceeds,  over  the  protest  of  the  cotenant  who 
owned  the  house.5  And  similarly,  where  partition  was  sought  between 
tenants  in  common  of  an  estate  for  years,  one  of  whom  was  the  sole  owner  of 
the  reversion,  it  was  held  that  the  court  might  properly  order  a  sale  of  the 
estate  for  years  and  refuse  to  order  a  sale  of  the  reversion.0 

5.  By  Whom  Sale  Made.  — •  It  has  been  held  not  to  constitute  a  valid  objec- 
tion to  a  decree  of  sale  for  partition  that  the  sale  is  ordered  to  be  made  by  a 
trustee,  although  the  statute  directs  it  to  be  made  by  referees  7  or  commis- 
sioners.8 In  Pennsylvania,  where  partition  is  sought  of  the  estate  of  a 
decedent,  it  is  the  duty  of  the  court,  if  there  are  either  executors  or  admin- 
istrators of  the  decedent,  to  appoint  them  rather  than  a  stranger  to  execute 
the  order  of  sale;9  but  if  they  neglect  or  refuse  to  execute  an  order  of  sale, 
the  court  may  appoint  some  other  suitable  person  as  trustee  for  the  purpose 
of  making  such  sale. ,w 

1.  Clark  v.  Richardsin,  32  Iowa  39c);  Wood  to  decree  a  partial  partition  is  a  power  incideni 
v.  Bryant,  68  Miss.  198;  White  v.  White,  16  to  an  equity  jurisdiction.  Bragg  v.  Lyon,  93 
Gratt.  (Va.)  264,  80  Am.  Dec.  706.    See  also  N.  Car.  151. 

Kelly  v.  Muir,  (Ky.  1895)30  S.  W.  Rep.  653,  in  Court  Cannot  Order  Sale  of  Share  of  One  Coten- 

which  it  was  held  that  under  the  Kentucky  ant.  —  Jewett  v.  Nash,  4  Vt.  517. 

statute  the  court  could  not  sell  a  tract  of  land  5.  W  hile  v.  Lefoldt,  78  Miss.  173. 

which  was  owned  partly  by  the  widow  in  fee,  6.  Jameson  v.  Hay  ward,  106  Cal.  682,  46  Am. 

partly  by  the  children  in  fee,  and  partly  by  the  St.  Rep.  268. 

children  in  remainder,  subject  to  ihe  dower  7.  Blackwell  v.  McLean,  9  Wash.  301. 

estate  of  the  widow.  8.  Phelps  v.  Stewart,  17  Md.  231. 

2.  Bradford  v.  Stone,  20  R.  I.  53.  9.  Arble's  Eslate,  161  Pa.  St.  373;  Taylor's 

3.  Reinders  v.  Koppelmann,  68  Mo.  482,  30  Appeal,  119  Pa.  St.  297. 

Am.  Rep.  802;  Cheesman  v.  Thorne,  1  Ediv.  Where  a  testatrix  devised  certain  real  estate 

(N.  Y.)  629.     Compare  Williams  v.  Hassell,  73  to  her  husband  for  life  and  thereafter  to  such 

N.  Car.  174,  74  N.  Car.  434.  p  rson  or  persons  and  in  such  shares  as  he 

4.  Sale  of  Part  and  Division  of  Residue.  —  Roe-  might  appoint,  it  was  held  that  in  partition 
buck  v.  Chadeb -t,  L.  R.  8  Eq.  127,  38  L.J.  Ch.  proceedings  between  the  persons  appointed  by 
488.  20  L.  T.  N.  S.  940;  Arnold  v.  Hurd,  1  Ch.  him,  the  proper  person  to  execute  an  order  of 
Chamb.  (Ont.)  252;  Lucas  v.  Peters,  45  Ind.  sale  was  the  administrator  d.  b.  n.  c.  t.  a.  of 
313;  Lake  v.  Jarrett,  12  Ind.  395;  Ramsey  v.  the  wife,  and  not  the  executors  of  the  husband. 
Humphrey,  162  Mass.  385;  Haywood  v.  Jud-  Rawle's  Appeal,  119  Pa.  St.  100. 

son,  4  Barb.  (N.  Y.)  228.    See  also  Strud  wick  10.  Presumption.  —  Whether  the  executor  or 

v.  Ashe,  3  Murph   (7  N.  Car.)  207;  Bragg  v.  administrator  of  the  estate  of  a  decedent  has 

Lyon,  93  N.  Car.  151.  neglected  or  refused  to  execute  the  order  of 

The  Clerk  of  the  Court  has  no  power,  under  sale  is  a  matter  of  fact  in  regard  to  which 

the  Xorth  Carolina  statute,  to  direct  an  act ual  much  must  necessarily  be  intrusted  to  the 

partition  as  to  some  of  the  shares  and  a  sale  sound  discretion  of  the  court  below;  and  where 

and  partition  as  to  the  remainder,  for  the  right  a  trustee  has  been  appointed  it  will  be  pre- 
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Appointment  of  Successor.  —  It  has  been  held  that  although  there  is  no  express 
statutory  provision  that  if  a  commissioner  appointed  to  sell  lands  in  a  suit  for 
the  partition  thereof  shall  die,  resign,  or  be  removed  from  his  trust  before  the 
same  shall  be  fully  executed,  the  proper  court  may  appoint  a  successor  to 
discharge  the  duties  of  such  trust  remaining  undischarged  at  the  time  of  the 
vacancy,  and  require  a  bond  of  such  successor  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  trust,  the  court  may  nevertheless,  under  its 
general  jurisdiction  over  such  a  trust,  fill  a  vacancy,  however  occurring,  in 
the  position  of  trustee  and  require  a  bond.1 

6.  Who  May  Purchase  —  a.  Parties.  — The  parties  to  an  action  for  par- 
tition have  the  right  to  become  purchasers  of  the  property  at  a  sale  ordered 
by  the  court.2 

b.  Appraisers. — A  statute  in  Ohio  prohibits  the  appraiser  of  any  tract 
or  lot  of  land  from  becoming  the  purchaser  at  any  sale  wherein  the  price  for 
which  it  must  sell  shall  be  governed  by  his  valuation,  but  prior  to  the  enact- 
ment of  that  statute  an  appraiser  in  partition  proceedings  might,  in  the  absence 
of  fraud,  become  the  purchaser  at  the  sale.3 

c.  GUARDIANS.  —  The  guardian  of  an  infant  party  to  a  partition  sale  can- 
not become  a  purchaser  of  any  of  the  property  unless  for  the  benefit  of  his 
ward,4  but  it  has  been  held  that  a  guardian  ad  litem  might  be  a  purchaser.5 

d.  ADMINISTRATORS.  —  It  has  been  held  that  when  lands  of  an  estate  are 
sold  for  partition  the  administrators  may  purchase  them,  provided  they  do 
not  seek  to  obtain  any  advantage  through  their  relation  to  the  property.6 

7.  Conduct  of  Sale — a.  NOTICE.  — A  partition  sale  must,  like  other  judicial 
sales,  be  preceded  by  the  notice  or  advertisements  required  by  statute.7 

b.  TIME  OF  Sale.  —  The  time  at  which  the  sale  must  be  made  is  either 
fixed  by  statute  or  by  the  court  when  the  sale  is  decreed.** 

Real  Estate  of  Decedent.  —  In  a  New  Jersey  case,  where  partition  was  sought 
of  the  real  estate  of  a  decedent  upon  which  legacies  were  charged,  and  it  did 
not  appear  what  was  the  amount  of  the  personal  estate  and  the  extent  of  the 


sumed  that  the  executor  or  administrator  has 
refused  or  neglected  to  execute  the  order,  and 
his  subsequent  allegation  to  the  contrary  will 
not  avail.  The  action  of  the  lower  court  will 
not  be  reversed  unless  it  manifestly  appears 
on  the  face  of  the  record  that  there  was  a  pal- 
pable and  gross  abuse  of  discretion.  Neeld's 
Appeal,  70  Pa.  St.  113, 

1.  Coggeshall  v.  State,  112  Ind.  561.  But 
see  Knoivles  v.  Post.  24  U.  C.  Q.  B.  311. 

2.  Parties.  —  Osborne's  Estate,  149  Pa.  St. 
412.  See  also  Wild  v.  Milne,  26  Beav.  504; 
Bayhi  v.  Bayhi,  35  La.  Ann  527. 

Party  Having  Conduct  of  Sale  May  Be  Allowed 
to  Bid. —  Pennington  v.  Dalbiac,  18  W.  R. 
684. 

3.  Appraiser. —  Bohart  v.  Atkinson,  14  Ohio 
228. 

4.  O'Donoghue  v.  Boies,  92  Hun  (N.  Y.)  3. 

5.  Jackson  v.  Woolsey,  11  Johns.  (N.  Y.)446. 

6.  Rogers  v.  Rogers,  (Tenn.  Ch.  1896)42  S. 
W.  Rep.  70 

7.  Notice  to  Parties  Out  of  Jurisdiction.  —  Teall 
v.  Watts.  L.  R.  11  Eq.  213;  Peters  v.  Bacon, 
L.  R.  8  Eq.  125,  38  L.  J.  Ch.  571,  20  L.  T.  N. 
S.  729,  17  W.  R.  782. 

Notice  to  Lienholders.  —  Krug  v.  Keller,  42 
W.  N.  C.  (Pa  )  431. 

Advertising  for  Liens  and  Incumbrances. 
Winfield  v.  Stacom,  40  N   Y.  App   Div,  95. 

Requirement  of  Same  Notice  as  for  Execution 
Sales.    -A  statutory  provision  that  the  notice 


of  the  sale  of  lands  in  partition  shall  be  for 
the  same  time  and  in  the  same  raanntr  as  is 
required  for  sales  by  sheriffs  on  execution 
necessarily  impliesthat  ineverycase  where  an 
omission  to  give  notice  of  sale,  or  an  irregular 
notice,  will  not  invalidate  an  execution  sale,  a 
like  omission  or  irregularity  will  not  affect  the 
validity  of  a  partition  sale.  Lefevre  v.  Lara- 
way,  22  Barb.  (N.  Y.)  167. 

Time  of  Publication.  —  Kromer  v.  Friday,  10 
Wash.  621. 

Statement  of  Method  of  8ale.  —  It  is  not  neces- 
sary that  the  advertisement  or  notice  of  the 
sale  should  state  whether  the  property  is  to  be 
sold  in  block  or  in  parcel.  Hoffman  v.  Burke, 
21  Hun  (N.  Y.)  580. 

Effect  of  Erroneous  Description  of  Property.  — • 
Stoffel  v.  Reiners.  3  Mo.  App.  33. 

Curing  Defects  or  Irregularities  in  Notice.  — 
Lefevie  v.  Laraway  22  Barb.  (N.  Y.)  167. 

Evidence.  —  Tibbs  v.  Allen,  29  III.  535;  Hess 
v.  Voss,  52  III.  472. 

8.  Time  of  Sale.  —  Neel's  Estate,  34  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  395- 

Under  the  Missouri  statute  an  order  of  sale 
in  partition  expires  with  the  term  at  which  the 
sale  is  ordered,  and  if  no  sale  is  made  at  such 
term  a  sale  at  a  subsequent  term  is  void  unless 
the  order  of  sale  has  been  kept  alive  by  a  re- 
newal. Hughe;,  v.  Hughes,  72  Mo.  136;  Car- 
son v.  Hughes,  90  Mo.  173.  But  see  Patton  v. 
I  lanna.  46  Mo.  314. 
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d  ficiency  thereof  to  satisfy  the  debts  and  legacies,  it  was.  held  that  a  sale 
should  not  be  ordered  until  the  amount  of  the  lien  of  the  legacies  on  the  land 
had  been  definitely  fixed  and  the  executors  had  settled  their  account  of  the 
estate.1  Hut  in  Rhode  fstandthe  court  has  considered  that  there  is  no  reason 
why  a  partition  sale  of  the  realty  of  a  decedent  should  be  postponed  until  the 
expiration  of  the  time  during  which  it  is  subject  to  a  lien  for  the  debts  of  the 
owner.  1!  any  exist,  where  it  does  not  appear  that  there  are  any  debts  and  the 
i  ircumstances  show  an  extreme  improbability  of  the  existence  of  debts.2 

c.  l'l  VCE  OF  SALE.  —  In  North  Carolina  it  has  been  held  that  a  partition 
sale  of  land  situated  in  two  counties  should  be  made  at  the  court-house  door 
of  the  county  in  which  the  sale  was  ordered,3  and  the  court  of  Alabama  has 
refused  to  hold  a  sale  void  because  it  was  made  at  the  court-house  door  of  the 
county  in  which  administration  was  granted,  instead  of  the  county  in  which 
the  lands  were  situated.  * 

J.  PUBLIC  or  Private  Sale.  — A  court  may,  in  its  discretion,  order  a 
partition  sale  to  be  made  either  privately  or  at  public  auction,5  unless  there 
is  some  explicit  statutory  provision  on  the  subject,  in  which  case  the  statute 
must,  of  course,  be  followed.6 

e.  Sale  En  Masse  or  in  Parcels.  —  In  an  action  for  partition,  lands 
may  be  subdivided  for  the  purpose  of  a  sale,  as  well  as  for  a  partition  in  kind,7 
and  as  the  object  is  to  realize  as  much  as  possible  for  the  parties,  the  sale 
should,  unless  the  method  is  absolutely  prescribed  by  statute,  be  en  masse  or 
in  parcels  according  to  which  method  is  likely  to  realize  the  best  price.8 

/.  Reserved  Price.  —  The  Illinois  statute  provides  that  the  court  shall 
order  that  the  premises  shall  not  be  sold  unless  two-thirds  of  their  appraised 
value  or  a  greater  sum  is  bid.9  But  if  all  the  tracts  sell  for  enough  to  make 
the  total  amount  realized  from  the  sale  equal  to  two-thirds  of  the  total  amount 
of  the  valuation,  the  sale  is  good,  even  though  some  particular  tracts  sell  for 
less  than  two-thirds  of  the  valuation  put  on  them.10 

8.  Terms  of  Sale.  —  Ordinarily  the  terms  of  sale  are  fixed  by  the  court  order- 
ing the  sale,  according  to  its  discretion.11 

In  Louisiana,  where  the  property  of  minors  is  to  be  sold,  the  sale  must  be 
upon  such  terms  of  credit  as  a  family  meeting  shall  recommend,12  but  heirs 
who  are  of  age  have  an  absolute  right  to  demand  that  the  sale  shall  be  for 

1.  Adams  v.  Beideman,  33  N.  J.  Eq.  77.  Discretion  of  Referee.  —  Underhill  v.  Under- 

2.  Hendry  v.  Hollingdrake,  16  R.  I.  477.  hill,  (Supm.  Ct.  Gen.  T.)  4  N.  Y.  St.  Rep.  858, 

3.  Matter  of  Skinner,  2  Dev.  &  B.  Eq.  (22  N.      affirmed  113  N.  Y.  666. 

Car.)  63.  9.  Knapp  v,  Gass,  63  III.  492. 

4.  Calloway  v.  Kirkland,  57  Ala.  476.  10.  Ward  v.  Ward,  174  111.  432. 

5.  Fuller  v.  Missroon,  35  S.  Car.  314;  Con-  11.  McLain  v.  Van  Winkle,  46  111.  406;  Stern 
rad  v.  Fuller,  98  Va.  16.  v.  Epstin,  14  Rich.  Eq.  (S.  Car.)  5. 

The  Louisiana  Act  of  1878  authorizes  the  sale  It  is  improper  to  leave  the  master  to  fix  the 

of  property  in  which  minors  are  interested  in  terms,  and  equally  so  to  permit  the  clerk  to 

indivision  at  private  sale  and  sanctions  the  prescribe  them  when  he  enters  up  the  orders, 

litle  passed  to  purchasers  under  such  sale.  McLain  v.  Van  Winkle  46  111.  406. 

Bruhn    v.   Firemen's    Bldg.   Assoc.,  42    La.  Right  of  Creditor  of  Cotenant.  —  A  judgment 

Ann.  481;  Duruty  v.  Musacchia,  42  La.  Ann.  creditor  of  a  defendant  in  partition  who  has 

357.  intervened  in  ihe  suil  for  the  protection  of  his 

6.  Blackwell  v.  McLean,  9  Wash.  301.  lien  and  become  the  party  has  no  right,  when 

7.  Wainwright  v.  Rowland,  25  Mo.  53.  a  sale  is  ordered,  to  insist  that  his  debtor's 
Where  One  Cotenant  Has  Mortgaged  a  Specific      interest,  to  the  extent  of  the  lien  at  any  rate, 

Part  of  ihe  common  property,  describing  it  by  shall  be  sold  for  cash;  for  his  rights  are  in 

metes  and  bounds,  under  the  belief  that  he  that  respect  the  same  as  and  no  higher  than 

owns  it  in  severalty,  and  a  sale  is  ordered.  those  of  the  debtor.    Stern  v.  Epstin,  14  Rich, 

the  mortgagee  has  an  equity  to  require  a  Eq.  (S.  Car.)  5. 

separate  sale  of  the  part  mortgaged,  provided         12.  Ex  p.  Dickson,  6  La.  Ann.  754;  Morgan's 

this  can  be  done  without  prejudice  to  the  in-  Succession,  12  La.  Ann.  153;  Fix  v.  Koepke, 

terests  of  the  other  cotenants.    Kennedy  v.  44  La.  Ann.  745;  Richardson  v.  Richardson,  52 

Boykin.  35  S.  Car.  6r,  28  Am.  St.  Rep.  838.  La.  Ann.  1402.    But  see  Shaffet  v.  Jackson,  14 

8.  When   Sale   en  Masse  Proper. —  Ward  v.  La.  Ann.  150. 

Ward,  174  III.432;  Prentice  v.  Janssen,  79  N.         Ratification  by  Family  Meeting  Sufficient. — 

Y.  478,  affirming  14  Hun  (N.  Y.)  548.  Richardson  v.  Richardson,  52  La.  Ann.  1402, 
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cash  "  for  a  sufficient  sum  to  cover  the  interests  coming  to  them."  1 

9.  Purchase  Money  —  a.  Necessity  for  Payment.  —  It  is  the  duty  of  the 
purchaser  to  make  or  secure  payment  of  the  purchase  money  according  to 
the  conditions  of  the  sale,3  and  until  he  does  so  title  will  not  be  made  to  him, 
even  though  the  sale  may  have  been  confirmed.3 

b.  DEDUCTIONS.  —  Where,  during  the  pendency  of  partition  proceedings, 
the  parties  thereto  have  leased  the  premises  and  received  the  rent  from  the 
tenant  in  advance,  for  the  purpose  of  defrauding  purchasers  at  the  sale,  a 
purchaser  who  had  no  notice  of  such  receipt  of  rents  is  entitled  to  an  allow- 
ance of  a  deduction  from  the  price  equal  to  the  amount  of  the  rent  so 
wrongfully  received  by  the  cotenants.4  And  in  Pennsylvania  a  party  to  a 
partition  suit,  having  offered  to  take  the  land  at  a  certain  price,  was  held  to 
be  entitled  to  retain  out  of  the  purchase  money  a  sufficient  amount  to  satisfy 
a  sewer  assessment  and  a  tax  levy  made  on  the  property  prior  to  such  offer.5 

c    LlENS.  —  In  some  states  a  lien  has  been  given  for  the  purchase  money.6 

10.  Confirmation.  —  A  partition  sale  is  not  complete  until  it  has  been 
approved  and  confirmed  by  the  court.7  Whether  the  sale  shall  be  confirmed 
is  a  matter  largely  within  the  discretion  of  the  court,  and  the  exercise  of  this 
discretion  ought  not  to  be  interfered  with  except  upon  good  and  substantial 
grounds  and  in  the  interest  of  parties  injuriously  affected.8 

The  Effect  of  the  Confirmation  is  to  complete  the  sale  *  and  to  cure  any  irregu- 


1.  Dickson  v.  Dickson,  33  La.  Ann.  1370. 

2.  Allen  0.  Gault,  27  Pa.  St.  473,  67  Am. 
Dec.  485;  Stansfield  v.  Stansfield,  9  L.  C.  Jur. 
103. 

Where  a  Cotenant  Purchases  the  Property  he 

may  be  allowed  to  setoff  his  interest  therein 
against  a  corresponding  part  of  the  purchase 
money  and  pay  in  cash  only  the  balance.  In  re 
Dracup,  (1894)  1  Ch.  59,  63  L.  J.  Ch.  238,  69 
L.  T.  N.  S.  858,  42  W.  R.  264;  Glemser  v. 
Glemser,  5  Ohio  Dec.  267,  5  Ohio  N.  P.  170. 
See  also  People's  Bank  v.  David,  49  La.  Ann. 
136;  Bloodgood's  Estate,  8  Pa.  Co.  Ct.  545. 
But  compare  Stansfield  v.  Stansfield,  9  L.  C. 
Jur.  103. 

A  Payment  to  a  Person  Not  Authorized  to  Re- 
ceive It  cannot  discharge  the  purchaser  from 
liability.  Welsh  v.  Freeman,  21  Ohio  St.  402; 
Hise  v.  Geiger,  7  VV.  &  S.  (Pa.)  273.  See  also 
Burgin  v.  Burgin,  82  N.  Car.  196 

Estoppel  of  Cotenants.  —  Where,  upon  petition 
of  the  cotenants,  an  order  is  granted  directing 
payment  of  the  proceeds  of  sale  to  their 
counsel,  they  are  estopped  from  denying  the 
authority  of  the  judge  to  pass  such  an  order 
at  chambers,  and  cannot  require  the  payment 
of  the  money  into  court.  The  payment  to  the 
counsel  of  the  cotenants  at  their  instance  re- 
lieves the  partitioners  of  all  further  liability 
for  it,  and  the  cotenants  must  look  to  their 
counsel  for  the  fund.  Hurst  v.  Whilly,  47 
Ga.  366. 

Ratification  by  Cotenants  of  Taking  of  Unau 
thorized  Security.  —  Wiggins  v.  Howard,  22 
Hun  (N.  Y.)  126,  affirmed  83  N.  Y.  613. 

3.  Burgin  v.  Burgin,  82  N.  Car.  196. 

4.  Deduction  for  Rents  Wrongfully  Received  by 
Cotenants.  —  The  fact  that  the  tenant  was  in 
possession  at  the  time  of  the  purchase  im- 
ported notice  that  he  was  a  tenant  for  a  year, 
but  not  that  he  had  or  had  not  paid  his  rent; 
and  to  such  rent  the  purchaser  was  entitled. 
Winfrey  v.  Work,  75  Mo.  55. 

6.  Maloy  v.  Terhorst,  18  Pa.  Co.  Ct.  368. 
6.  When  Lien  Exists.      Daniels      Moses,  12 


S.  Car.  130;  Brown  v.  Coney,  12  S.  Car.  144. 
The  statute  under  which  these  cases  were  de- 
cided has  been  repealed. 

Lien  Not  Avoided  by  Taking  Other  Security.  — 
Hise  v.  Geiger,  7  W.  &  S.  (Pa.)  273;  Daniels  v. 
Moses,  12  S.  Car.  130. 

An  Action  to  Foreclose  the  Lien  Is  Not  Barred 
by  mere  length  of  possession  by  the  purchaser, 
without  proof  of  something  more.  Daniels  v. 
Moses,  12  S.  Car.  130. 

The  Repeal  of  that  feature  of  the  South  Caro- 
lina statute  of  1791  which  provided  for  a  statu- 
tory lien  in  a  sale  for  partition  did  not  affect  a 
lien  which  had  attached  before  the  repeal  look 
effect.    Daniels  v.  Moses,  12  S.  Car.  130. 

7.  Loyd  v.  Loyd,  61  Iowa  243;  Matter  of 
Bost,  3  Jones  Eq.  (56  N.  Car.)  482. 

Court  May  Confirm  Sale  in  Vacation.  —  Da  vies 
v.  Gibbs,  174  111.  272. 

A  Confirmation  Without  Notice  to  the  Parties  in 
interest  to  come  in  and  oppose  the  same  if  so 
advised  is  irregular  and  may  be  vacated  on 
motion.    Blue  v.  Blue,  79  N.  Car.  69. 

8.  Rowland  v.  Munck,  15  App.  Cas.  (D.  C.) 
403- 

Grounds  Insufficient  to  Prevent  Confirmation. 

Donahoe  v.  Fackler,  8  W.  Va.  249. 

Where  No  Exceptions  Are  Taken  to  the  report 
of  sale  it  is  not  error  to  confirm  it  though  the 
amount  for  which  the  land  was  sold  may  have 
been  disproportionate  to  its  value.  Cates  v, 
Johnson,  109  Ala.  126. 

A  Want  of  Precision  and  a  Disregard  of  Form 
manifest  in  the  record  of  proceedings  in  par- 
tition are  not  sufficient  to  invalidate  a  sale 
made  under  the  ordci  of  court  in  the  absence 
of  evidence  of  any  fraudulent  practice  in  bring- 
ing it  about  and  when  it  clearly  appears  to 
have  been  for  the  interest  of  all  the  parties  to 
have  the  sale  confirmed.  Howerton  v.  Sexton, 
90  N.  Car.  581. 

9.  Kellam  v.  Richards,  56  Ala.  238.  See  also 
Gulf  Coast  Canning  Co.  v.  Foster,  (Miss.  1895) 
17  So.  Rep.  683. 

No  Title  Passes  by  a  partition  sale  of  land 
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l.uitics  in  the  proceedings  leading  uj)  to  or  in  the  conduct  of  the  sale.1 

Sale  by  Agreement  of  Parties.  Where  a  sale  made  by  the  agreement  of  parties, 
pending  a  partition  suit,  is  afterwards  approved  and  confirmed  by  the  court, 
it  is  as  valid  as  if  made  under  a  previous  decree  of  sale.2 

11.  Setting  Aside  and  Resale  -  a.  In  General.  —  The  determination  as  to 
whether  a  sale  shall  be  set  aside  and  a  resale  ordered  rests  in  the  discretion 
of  the  court  haying  original  jurisdiction  of  the  action,3  and  the  action  of  the 
court  in  this  regard  will  not  be  interfered  with  unless  there  is  a  manifest  abuse 
ol  its  discretion.  1  The  power,  however,  must  always  be  exercised  with  a 
due  regard  to  any  rights  which  have  arisen.5 

b.  When  ORDERED  -  (l)  In  General.  —  While  the  sale  may  be  set  aside 
and  a  resale  ordered,  even  though  there  was  no  fraud  and  the  sale  was  in  all 
respects  regular,6  the  court  will  not,  as  a  general  rule,  direct  resale  where  the 
former  sale  is  not  void,  unless  special  circumstances  exist  requiring  it.7 

illustrations.  —  Thus,  it  has  been  held  that  the  purchase  of  all  of  the  property 
by  one  of  the  owners  after  the  sale  and  before  the  confirmation;8  the  fact 
tint  one  of  the  parties  could  not  have  the  sale  postponed,9  or  that  the  sale 
was  m  ule  for  bonds  which  subsequently  became  worthless;  10  or  the  omission 
from  the  partition  of  property  of  insignificant  value,11  or  the  including  in  the 
sale  of  personal  property  of  small  value  which  had  not  been  included  in  the 
estimate,12  were  not  sufficient  grounds  for  setting  aside  the  sale. 

(2)  Fraud  or  Misconduct  on  Part  of  Purchaser.  ■ — The  court  will  set  aside 
the  sale  and  order  a  resale  where  there  has  been  fraud  or  misconduct  on  the 
part  of  the  purchaser, 13  or  where  the  sale,  if  not  absolutely  fraudulent  on  his 
part,  was  unfair  and  unconscionable  even  though  there  was  no  particular 
irregularity. 14   The  grantee  of  the  purchaser  will,  where  he  is  not  chargeable 


where,  although  the  sale  is  reported  to  the 
court  and  confirmed,  there  is  no  report  of  pay- 
ment of  purchase  money,  and  no  aciual  pay- 
ment thereof  or  giving  of  notes  therefor,  and 
no  order  to  make  title  is  ever  made  and  no 
conveyance  of  the  lands  ever  executed.  Wat- 
son v.  Martin,  75  Ala.  506. 

1.  Kellam  v.  Richards,  56  Ala.  238-  Wood- 
hull  v.  Little,  102  N.  Y.  165;  Reed  v.  Reed,  46 
Hun  (N.  Y.)  212. 

In  the  absence  of  fraud,  accident,  or  mistake, 
parties  to  a  partition  suit  who  fail  to  except  to 
the  master's  report  within  the  prescribed  time 
are  barred  by  the  order  of  confirmation  from 
raisine  any  future  objection.  Davies  v.  Gibbs, 
174  III.  272. 

2.  Wilson  v.  Smith,  22  Gratt.  (Va.)  493. 

3.  Power  of  Court  to  Order  Resale  Discretionary 
—  Kentucky.  —  Johnson  v.  Johnson,  88  Ky.  275. 

Missouri.  —  Goode  v.  Crow,  51  Mo  212; 
Mitchell  v.  Jones,  50  Mo.  438;  Pomeroy  v. 
Allen,  60  Mo.  530;  Wauchope  v.  McCormick, 
158  Mo.  660. 

New  York  — Prior  v.  Prior,  41  Hun  (N.  Y.) 
613;  Fisher  v.  Hersey,  78  N.  Y.  387. 

North  Carolina. — Matter  of  Bost,  3  Jones 
Eq.  (56  N.  Car.)  482;  Ex  p.  White,  82  N.  Car. 
377- 

Pennsylvania. — Osborne's  Appeal,  149  Pa. 
St.  412. 

Parties  Cannot  Set  Aside  Sale  by  Agreement 
Among  Themselves.  —  Boston,  etc.,  R.  Co.  v. 
Langdon,  68  N.  H.  467. 

Tennessee  Champerty  Act  of  1821  Not  Applicable 
to  Partition  Sales.  —  Todd  v.  Cannon,  8  Humph. 
(Tenn.)  512. 

8ale  May  Be  Set  Aside  After  Confirmation.  — 
Ex  p.  While,  82  N.  Car.  377. 


4.  Wauchope  v.  McCormick,  158  Mo.  660. 

5..  Ex  p.  White,  82  N.  Car.  377;  Prior  v. 
Pror,  41  Hun  (N.  Y.)  613. 

Rights  of  Purchaser.  —  Where  any  of  the 
parties  interested  elect  to  affirm  the  sale,  the 
original  purchaser  will  be  entitled  10  the  shares 
of  the  proceeds  of  the  resale  which  would 
otherwise  belong  to  those  who  elected  to  affirm. 
Hovvery  v.  Helms,  20  Gratt.  (Va.)  r. 

6.  Fraud  and  Irregularities  Not  Requisite.  — 
Goode  v.  Crow,  51  Mo.  212;  Kemp  v.  Hein,  48 
Wis.  32. 

7.  Special  Circumstances  Usually   Required  — 

Illinois.  —  Comstock  v.  Purple,  49  111.  158. 

New  Hampshire.- — Boston,  etc.,  R.  Co.  v. 
Langdon,  68  N.  H.  467. 

New  Jersey.  —  Thorne  v.  Andrews,  33  N.  J. 
Eq.  457. 

New  York.  —  Lefevre  v.  Laraway,  22  Barb. 
(N.  Y.)  173. 

Pennsylvania.  —  Osborne's  Appeal,  149  Pa. 
St.  412. 

8.  Illustrations. —  Boston,    etc.,  R.    Co.  v. 

Langdon,  68  N.  H.  467. 

9.  Boston,  etc..  R.  Co.  v.  Langdon,  68  N. 

H.  467. 

10.  Frazier  v.  Frazier,  26  Gratt.  (Va.)  500. 

11.  Woolverton  v.  Stevenson,  52  La.  Ann. 
1 147. 

12.  Frazier  v.  Frazier,  26  Gratt.  (Va.)  500. 

13.  Fraud  on  Part  of  Purchaser.  —  Lefevre  v. 
Laraway,  22  Barb.  (N  Y.)  167;  Howell  v. 
Mills,  53  N.  Y.  322;  Fisher  v.  Hersey,  78  N. 
Y.  387;  Jenkins  v.  Thomason,  32  S.  Car.  254. 
See  also  Boston,  etc  ,  R.  Co.  v.  Langdon,  68 
N.  H.  467;  Ex  p.  White,  82  N.  Car.  377. 

14.  Kemp  v.  Hein.  48  Wis.  32.  See  also 
Fisher  v.  Hersey,  78  N.  Y.  387. 
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with  actual  or  constructive  notice  of  fraud  practiced  by  his  grantor  in  securing 
the  land,  be  protected  against  a  bill  of  review  to  set  aside  the  sale  on  the 
ground  of  the  fraud.1 

(3)  Negligence  and  Mismanagement.  —  A  resale  will  also  be  ordered  where 
any  other  person  connected  with  the  sale  has  been  guilty  of  fraudulent  negli- 
gence, mismanagement,  or  misconduct.2  Thus,  the  sale  has  been  ordered  set 
aside  where  the  price  of  the  property  was  run  up  by  means  of  a  puffer 
employed  by  certain  parties,3  and  where  the  sale  had  been  made  by  the  com- 
missioner for  cash,  instead  of  credit  as  the  court  directed.4 

Purchase  by  Officer.  —  The  purchase  by  or  for  the  officer  conducting  the  sale, 
or  other  person  charged  with  a  duty  inconsistent  with  the  acquisition  of 
profit  from  the  purchase,  is  also  ground  for  setting  aside  the  sale,*  unless  the 
purchase  was  made  under  an  order  of  the  court,6  or  unless  there  is  clear  proof 
that  with  every  diligence  to  procure  purchasers  no  higher  price  than  that  bid 
could  have  been  obtained.7 

(4)  Mistake  or  Surprise.  —  Mistake  or  surprise  created  by  the  conduct  of 
the  purchaser  or  officer  who  conducted  the  sale,  or  some  person  interested  in 
the  sale,  is  sufficient  ground  for  ordering  a  resale,8  unless  the  parties  have, 
through  their  own  fault  or  ignorance,  been  misled  as  to  their  rights.8  Thus, 
it  has  been  held  that  a  sale  was  vitiated  by  a  material  misdescription  in  the 
advertisement,10  or  by  mistake  in  the  length  of  the  boundary  line.11 

(5)  Unfavorable  Circumstances  Attendant  upon  Sale.  —  The  sale  may  also 
be  set  aside  where  extraneous  circumstances  have  occurred  to  reduce  the 
number  of  bidders  or  the  amount  bid,  whether  this  is  owing  to  the  act  of  the 
persons  interested  or  otherwise.12 

(6)  Inadequacy  of  Price  as  A  ffecting  Sale  —  (a)  In  General.  —  I  nadequacy  of  the 
price,  unless  so  great  as  to  raise  an  inference  of  fraud  or  unfairness,13  is  not, 
of  itself,  ground  for  setting  aside  the  sale,14  the  weight  which  is  to  be  attached 


1.  Rights  of  Purchaser's  Grantee.  —  Allison  v. 
Drake,  145  111.  500.  See  also  Howell  v.  Mills, 
53  M.  Y.  322. 

The  Term  "Fraud"  includes  cases  of  acci- 
dent, mistake,  and  surprise  of  which  it  is  un- 
conscientious to  take  advantage.  Blue  v. 
Blue,  79  N.  Car.  69. 

2.  Fraudulent  Negligence  and  Mismanagement. 
—  Blue  v.  Blue,  79  N.  Car.  69;  Lefevre  v.  Lara- 
way,  22  Barb.  (N.  Y.)  167;  Howell  v.  Mills,  53 
N.  Y.  322.  See  also  Comstock  v.  Purple,  49 
111.  158;  Boston,  etc.,  R.  Co.  v.  Langdon. 
68  N.  H.  467;  Fay  v.  Fay,  69  Hun  (N.  Y.)  150. 

3.  Puffing  Bids. —  Fisher  v.  Mersey,  17  Hun 
(N.  Y.)  370. 

4.  Selling  for  Cash  Instead  of  Credit.  —  Blue  v. 
Blue,  79  N.  Car.  6g. 

5.  Purchase  by  Officer  Conducting  Sale.  — 
Burke  v.  Daly,  14  Mo.  App.  542;  Gallatian  v. 
Cunningham,  8  Cow.  (N.  Y.)36t;  Lefevre  v. 
Laraway,  22  Barb.  (N.  Y.)  175;  Howery 
v.  Helms,  20  Gratt.  (Va.)  1.  See  also  Stoffel 
v.  Reiners,  3  Mo.  App.  33.  Compare  Bohart  V. 
Atkinson,  14  Ohio  228;  Jackson  v.  Woolsey, 
11  Johns.  (N.  Y.)  446. 

In  the  Absence  of  Fraud,  the  fad  that  the 
notary  who  took  the  inventory  and  held  ibe 
family  meetings  was  the  agent  of  one  of 
the  owners  is  not  ground  to  annul  the  sale. 
Covas  v.  Bertoulin,  44  La.  Ann.  683. 

6.  Gallatian  v.  Cunningham,  8  Cow.  (N.  Y.) 
361. 

7.  Burke  v.  Daly.  14  Mo.  App.  542. 

8.  Mistake  or  Surprise.  —  Lefevre  v.  Larawav, 
22  Barb.  (N.  Y.)  167;  Howell  v.  Mills.  S3  N. 
Y.  322;  Blue  v.  Blue,  79  N.  Car.  69;  Wood- 


ward v.  Elliott,  27  S.  Car.  368;  Kemp  v.  H?in, 
48  Wis.  32.  See  also  Boston,  etc.,  R.  Co.  v. 
Langdon,  68  N.  H. 467. 

9.  Woodward  v.  Elliott,  27  S.  Car.  368. 

10.  Stoffel  v.  Reiners,  3  Mo.  App.  33. 

11.  Johnson  v.  Johnson,  88  Ky.  275. 

12.  Unfavorable  Circumstances. —  Kirkland  v. 
Texas  Express  Co.,  57  Miss.  316;  Goode  v. 
Crow,  51  Mo.  214;  Wauchope  v.  McCormick. 
158  Mo.  660;  Kemp  v.  Hein,  48  Wis.  32. 

13.  Gross  Inadequacy. — Loyd  v.  Loyd,6i  Iowa 
243;  Siryker  v.  Storm,  (Supm.  Ct.  Spec.  T.)  I 
Abb.  Pr.  K.  S.  (N.  Y.)  424;  Blue  v.  Blue,  79 
N.  Car.  69;  Allen's  Estate,  11  Phila.  (Pa.)  48, 
32  Leg.  Int.  (Pa.)  117. 

14.  Inadequacy  Immaterial  —  United  States. — 
Mooiry  v.  Grayson,  104  Fed.  Rep.  613. 

Louisiana.  —  See  Hache  v.  Ayraud,  14  La. 
Ann.  174. 

New  Hampshire.  —  See  Boston,  etc.,  R.  Co. 
v.  Langdon,  68  N.  H.  467. 

New  Jersey.  — Thorne  v.  Andrews,  33  N.  J. 
Eq.  457. 

New  York. — Sirvker  v.  Storm,  (Supm.  Ct. 
Spec.  T.)  1  Abb.  Pr.  N.  S.  (N.  Y.)  424;  Prior  v. 
Prior,  41  Hun  (N.  Y.)  613;  Lefevre  v.  I  ara- 
way,  22  Barb.  (N.  Y.)  167;  Howell  v.  Mills,  53 
N.  Y.  322. 

Pennsylvania.  —  Allen's  Estate,  11  Phila. 
(Pa.)  48,  32  Leg.  Int.  (Pa.)  117,  compare  Simon 
v.  Simon,  1  Miles  (Pa.)  404. 

Vermont.  —  Carver  v.  Spence,  67  Vt.  563. 

Virginia.  —  Frazier  v.  Frazier,  26  Gratt. 
(Va.)  500. 

Compare  Loyd  v.  Loyd,  61  Iowa  243;  Exp. 
White,  82  N.  Car.  377. 
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to  the  inadequacy  being  dependent,  in  the  main,  upon  the  other  circumstances 
of  the  case.* 

Rights  of  Third  Parties.  —  Ordinarily,  where  the  rights  of  third  parties  have 
intervened  t  he  sale  will  not  be  set  aside  on  the  ground  of  inadequacy  of  price.* 

b  in  Case  of  infant  Owners.  —  While  the  rule  that  a  resale  will  not  be  ordered 
on  the  ground  oi  inadequacy  of  price  alone  is  not  as  strictly  applied  where 
infant  owners  are  interested,3  and  the  court  will,  even  though  no  application 
is  m  ule  therefor,  order  a  resale  in  their  behalf  of  its  own  motion,4  and,  while 
confirming  the  sale  as  to  adult  owners,  will  set  it  aside  as  to  the  share  of  infant 
<>\\  iers,5  it  will  not  carry  its  protection  of  the  infant  owners  to  such  an  extent 
a-  to  disregard  entirely  the  rights  of  other  parties.0 

(7)  Defects  and  Irregularities.  —  Failure  to  comply  with  the  requirements 
as  to  the  method  of  making  the  sale  may  be  sufficient  ground  for  ordering  a 
resale.7 

Formal  Defects.  —  Where,  however,  the  defects  or  irregularities  are  merely 
formal,  the  sale  will  not  be  vacated." 

(8)  Failure  or  Refusal  of  Purchaser  to  Complete  Purchase.  —  Where  the 
purchaser  fails  or  refuses  to  complete  his  purchase,  or  to  comply  with  the 
terms  of  the  sale,  a  resale  may  be  ordered.9  In  this  event,  the  purchaser's 
surety  may  also  petition  for  a  resale,  and  the  court  may  order  the  property 
resold  upon  his  petition.10 

Reasonable  Compliance.  —  The  sale  will  not  be  vacated,  however,  where  there 
has  been  a  reasonable  compliance  on  the  part  of  the  purchaser  with  its  terms. 11 

(9)  Offer  of  Advance  Price.  —  In  a  few  states  the  biddings  may  be  opened, 
after  the  sale  has  been  made,  but  before  it  has  been  finally  completed,  when 
an  offer  is  made  for  the  property,  which  is  a  substantial  advance  on  that  at 


1.  Howell  v.  Mills,  53  N.  Y.  322;  Blue  v. 
Blue,  79  N.  Car.  69. 

Speculative  Value  Not  Sufficient  Ground  for 
Setting  Aside  Sale.  —  Mootry  v.  Grayson,  104 
Fed.  Rep.  613. 

Evidence  of  Inadequacy  of  Price.  —  See  Ladd 
v.  Ladd.  127  Ala.  573. 

2.  Prior  v.  Prior,  41  Hun  (N.  Y.)  613. 

3.  Inadequacy  Where  Infants  Are  Owners.  — 
Stunz  v.  Slunz,  131  111.  309;  Stoffel  v.  Reiners, 
3  Mo.  App.  33;  Mitchell  v.  Jones,  50  Mo.  438; 
Pomeroy  v.  Allen,  60  Mo.  530;  Wauchope  v. 
McCormick.  153  Mo.  660;  Lefevre  v.  Laraway, 
22  Barb.  (N.  Y.)  167;  Allen's  Estate.  11  Phila. 
(Pa.)  48,  32  Leg.  Int.  (Pa.)  117. 

4.  Lefevre  r.  Laraway,  22  Barb.  (N.  Y.)  167. 

5.  Allen  v.  Martin,  61  Miss.  78. 

6.  Stryker  v.  Storm,  (Supm.  Ct.  Spec.  T.)  1 
Abb.  Pr.  N.  S.  (N.  Y.)  424,  holding  further  that 
even  in  the  case  of  infant  parlies,  the  sale  will 
not  be  set  aside  on  the  ground  of  inadequacy 
of  price,  in  the  absence  of  fraud  or  negligence, 
unless  it  is  shown  thai  the  increase  of  price 
will  be  so  material  as  to  justify  ihis  action. 

7.  Failure  to  Comply  with  Requirements  as  to 
Sale. —  Ingram  v.  Wilson,.  (Ky.  1898)448.  W. 
Rep.  420;  Gernon  v.  Bestick,  15  La.  Ann. 
697;  Sioffel  v.  Reiners,  3  Mo.  App.  33;  Rud- 
derow  v.  Dudley.  41  N.  J.  Eq.  611,  Guido's 
Estate,  10  Kulp  (Pa.)  150. 

Effect  of  Defects  or  Irregularities  in  Partition 
Proceedings.  —  See  supra,  this  title,  Effect  of 
Partition. 

8.  Formal  Defects  — Kentucky. —  Southvvick 
v.  Grenzenbach,  (Ky.  1890)  13  S.  W.  Rep.  918. 

New  York.  —  Foster  v.  Roche,  117  N.  Y.  462. 
North  Carolina.  —  Howerton  v.  Sexton,  90 
N.  Car.  581. 


Ohio.  —  Bohart  v.  Atkinson,  14  Ohio  228. 

South  Carolina.  — Yates  v.  Gridley,  16  S.  Car. 
496.  , 

Texas.  —  White  v.  Jones,  67  Tex.  638. 

West  Virginia.  —  Donahoe  v.  Fackler,  8  W. 
Va.  249. 

Absence  of  Tutor  at  Taking  of  Inventory.  — 

Geinon  v.  Bestick,  15  La.  Ann.  697. 

Failure  of  One  Commissioner  to  Act.  —  Yates  v. 
Gridley,  16  S.  Car.  496. 

Failure  of  Commissioner  to  Go  upon  Land.  — ■ 
Yales  v.  Gridley,  16  S.  Car.  496. 

Crying  of  Property  by  Other  than  Person  Desig- 
nated.—  Guido's  Estate,  10  Kulp  (Pa.)  150. 

Failure  to  Give  Notice  of  Sale. —  Lefevre  v. 
Laraway,  22  Barb.  (N.  Y.)  167. 

The  Absence  of  the  Guardian  of  Infant  Parties  is 
not  of  itself  sufficient  ground  for  setting  aside 
1  he  sale  where  it  does  not  appear  that  the  price 
of  the  property  was  thereby  diminished. 
Stryker  v.  Storm,  (Supm.  Ct.  Spec.  T.)  1  Abb. 
Pr.  N.  S.  (N.  Y.)  424. 

A  Purchaser  Pendente  Lite,  whose  conveyance 
was  made  subject  to  the  partition  proceedings, 
cannot  object  to  the  validity  of  the  sale  on  the 
ground  that  he  was  not  made  a  party.  Noble 
v.  Cromwell,  (Ct.  App.)  27  How.  Pr.  (N.  Y.) 
289. 

Irregularity  in  Bringing  In  Parties  Not  Subject 
to  Collateral  Attack.  —  Cantelou  v.  Whitley,  85 
Ala.  247. 

9.  Failure  of  Purchaser  to  Comply  with  Terms 

of  Sale.  —  Pratt  v.  Bentley,  4  Rich.  L.  (S. 
Car.)  19. 

10.  Rout  v.  King.  103  Ind.  555. 

11.  Reasonable  Compliance.— Foster  v.  Roche, 
117  N.  Y.  462;  Yates  v.  Gridley,  16  S.  Car. 
496. 
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which  it  was  knocked  down  at  the  sale.1  In  the  majority  of  the  states,  how- 
ever, this  practice  does  not  prevail.2 

c.  Acquiescence  —  Laches.  —  Where  the  parties  have  acquiesced  in  the 
sale,  or  have  been  guilty  of  laches  in  seeking  to  have  it  set  aside,  the  court 
will  not  grant  a  resale  in  the  absence  of  fraud.3 

d.  Jurisdiction  of  Court  over  Property  to  Be  Resold.  —  When 
the  resale  has  been  ordered  the  court  assumes  jurisdiction  of  the  entire 
property.4 

12.  Rights  of  Purchasers  —  a.  Right  to  Good  Title.  —  A  purchaser  at 
a  sale  for  partition  has  a  right  to  demand  a  title  to  the  premises  which  is  free 
from  all  reasonable  objections  and  marketable,  lacking  which  he  may  rescind 
the  purchase.5  There  is  some  conflict  of  opinion  as  to  the  character  of  a  sale 
for  partition  and  the  application  thereto  of  the  principle  of  caveat  emptor. 
One  doctrine  holds  that  such  sales  are  at  the  risk  of  the  purchaser,  and  made 
without  any  implied  warranty  of  title.6  The  other,  more  modern,  and 
growing  view  is  that  such  a  sale  is  not  in  invito,  but  is  simply  a  mode  of  sale 
by  the  parties  themselves  in  which,  if  there  be  no  good  title,  the  purchaser 
has  the  same  equity  against  being  compelled  to  complete  his  purchase  as  if 
the  contract  had  been  made  without  the  intervention  of  the  court.7 

b.  Facts  Entitling  Purchaser  to  Relief.  —  Grounds  of  objection  to 
the  title  have  been  numerous.  The  following  have  been  sustained  as  entitling 
the  purchaser  to  a  rescission  of  the  contract:  defect  in  the  proceedings  mani- 
fest on  their  face  or  proof  of  facts  that  cannot  be  within  the  purchaser's 
knowledge,8  or  illegalities  in  the  proceedings;0  sale  of  land  not  included  in 
the  decree  of  the  court,10  or  a  sale  made  on  terms  at  variance  with  those  fixed 
by  the  family  meeting  and  approved  by  the  court ;  1 1  adverse  possession  at  the 
time  of  the  partition  sale  ;12  defect  of  necessary  parties;  13  extinction  of  title  in 


1.  See  Loyd  v.  Loyd,  6i  Iowa  243;  Exp. 
While,  82  N.  Car.  377;  Ex  p.  Bost,  3  Jones  Eq. 
(56  N.  Car.)  482;  Hamilton's  Estate,  51  Pa. 
St.  58. 

Advance  of  Ten  Per  Cent.  Sufficient.  —  Blue  v. 
Blue.  79  N.  Car.  69;  Exp.  White,  82  N.  Car. 
377;  Glenn  v.  Glenn,  7  Heisk.  (Tenn.)  367; 
Collins  v.  Wood,  88  Tenn.  779.  This,  how- 
ever, does  not  extend  to  a  second  reopeningof 
the  bids  in  the  absence  of  fraud  and  where  the 
advance  offered  is  not  very  considerable. 
Collins  v.  Wood,  88  Tenn.  779. 

For  a  Full  Treatment  see  the  title  Judicial 
Sales,  vol.  17,  pp.  1006-1010. 

2.  See  LaJd  v.  Ladd,  127  Ala.  573.  And  see 
the  title  Judicial  Sales,  vol.  17,  p.  1007,  note  1. 

3.  Pockman  v.  Meatt,  49  Mo.  345;  Osborne's 
Appeal,  149  Pa.  St.  412.  See  also  Whalen  v. 
Cook,  2g  Md.  12. 

4.  Johnson  v.  Johnson,  88  Ky.  275;  Howery 
v.  Helms.  20  Gratt.  (Va.)  1. 

6.  Right  to  Good  Title.  —  Goodwin  v.  Crooks, 
58  N.  Y.  App.  Div.  464;  Blakely  v.  Calder, 
(Supm.  Ct.  Gen.  T.)  13  How.  Pr.  (N.  Y.)  476; 
Rogers  v.  McLean,  (Supm.  Ct.)  io  Abb.  Pr. 
(N.  Y.)  306;  O'Toole  v.  O'Toole,  39  N.  Y.  App. 
Div.  302;  Sandford  v.  White,.  56  N.  Y.  359; 
Jordan  v.  Poillon,  77  N.  Y.  518:  Shriver  v. 
Shriver,  86  N.  Y.  575;  Toole  v.  Toole,  112  N. 
Y.  333,  8  Am.  St.  Rep.  750;  Smith  v.  Brittain. 
3  Ired.  Eq.  (38  N.  Car.)  347,  42  Am.  Dec.  175; 
Fuller  v.  Missroon,  35  S.  Car.  314;  McMichael 
v.  McMichael,  51  S.  Car.  555;  Conover  v. 
Walling,  15  N.  J.  Eq.  167.  See  also  Farmer 
v.  Daniel,  82  N.  Car.  152. 

6.  Caveat  Emptor  the  Rule.  —  Bassett  v.  Lock- 
ard,  60  111.  164;  Owsley  v.  Smith,  14  Mo.  153; 


Schwartz  Dryden  25  Mo.  572;  Stephens  v. 
Ells,  65  Mo.  456;  Evans  v.  Dendy,  2  Spears  L. 
(S.  Car.)  9.  42  Am.  Dec.  356;  Buetell  v. 
Courand,  9  Tex  Civ.  App.  564. 

7.  Caveat  Emptor  Inapplicable. —  Greiner  v. 
Klein,  28  Mich.  12;  Pentz  v.  Kuester,  41  Mo. 
447:  Smith  v.  Brittain,  3  Ired.  Eq.  (38  N.  Car.) 
347,  42  Am.  Dec.  175;  Bolivar  v.  Zeigler,  9  S. 
Car.  287.  See  also  cases  cited  in  the  last  pre- 
ceding note. 

8.  Defect  in  Proceedings.  —  Powell  v.  Powell, 
L.  R.  10  Ch.  130,  44  L.  J.  Cb.  122;  Earle  v. 
Turton,  26  Md.  23;  Shriver  v.  Shriver,  86  N. 
Y-  575:  O'Toole  v.  O'Toole,  39  N.  Y.  App.  Div. 
302;  McKenna  v.  Duffy,  64  Hun  (N.  Y.)  597, 
22  Civ.  Pro.  (N.  Y.)  366.  See  also  Campbell 
v.  Campbell,  63  HI.  502;  Monaique  v.  Mon 
arque,  80  N.  Y.  320,  8  Abb.  N.  Cas.  (N.  Y.)  102. 

9.  Illegality.  —  Gassen  <».  Palfrey,  9  La.  Ann. 
560:  Matter  of  Cavanagh.  (Supm.  Ct.  Gen.  T.) 
14  Abb  Pr.  IN.  Y.)  258.  37  Barb.  (N.  Y.)  22. 

10.  Sale  of  Wrong  Land.  —  Buinham  v.  Hitt, 
143  Mo.  414. 

11.  Variation  in  Terms  of  Sale.  —  Abraham  v. 
Lob,  35  La.  Ann.  377. 

12.  Adverse  Possession.  —  Martin  Pace,  6 
Blatchf  (Ind  )  99;  Kopp  v.  Kopp,  48  Hun  (N. 
Y.)  532;  Jackson  v.  Vrooman,  13  Johns.  (N.  Y.) 
488 ;  Williams  v.  Jackson,  5  Johns.  (N.  Y.)  489; 
McGown  v.  Wilkins,  1  Paige  (N.  Y.)  120. 

13.  Defect  of  Necessary  Parties. —  Scholle  v. 
Scholle,  55  N.  Y.  Super.  Ct  474;  Campbell  v. 
Stokes,  66  Hun  (N.  Y.)  381;  Bernhardt 
v.  Kurz,  (C.  PI.  Spec.  T.)  2  N.  Y.  Annot.  Cas. 
112:  Jordan  v.  Poillon,  77  N.  Y.  518;  Casey  v. 
Casey,  19  N  Y.  App.  Div.  219;  Kopp  v.  Kopp, 
48  Hun  (N.  Y.)  532;  Toole  v.  Toole,  112  N.  Y. 
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the  vendor  before  confirmation  of  sale;1  fraudulent  or  unfair  representations 
whereby  the  purchaser  is  deceived  ;8  the  existence  of  a  tax  lease  on  the  prem- 
i  i03,a  or  unpaid  debts  of  a  former  owner,4  or  an  inaccurate  description  of  the 
land,8  or  want  ol  power  to  partition ; 6  such  delay  in  completing  the  sale  as 
will  deprive  the  purchaser  of  the  benefit  of  his  purchase ;  7  omitting  to  file 
necessary  papers;  8  and  unsoundness  in  personal  property  at  the  time  of  sale.9 

c  Insufficient  Ground  for  Relief.  —  The  following  have  been  held 

insufficient  grounds  for  relieving  a  purchaser  from  his  contract:  formal  defects 
such  .is  may  be  supplied  by  an  amendment  nunc  pro  titnc,i0  or  irregularities 
and  defects  that  appear  upon  the  face  of  the  proceedings,1 1  or  irregularities  in 
the  appointment  of  a  guardian  that  do  not  appear  in  the  order  and  could  not 
be  known  to  the  purchaser  otherwise; 18  an  error  in  the  referee's  notice  of  sale, 
notwithstanding  which  the  purchasers  receive  a  complete  title  according  to 
the  directions  of  the  interlocutory  judgment;  13  fraudulent  representations  as 
to  the  land  not  made  by  the  coparceners  or  their  agent;  14  a  misdescription  of 
laud  that  can  be  corrected  by  a  reduction  in  the  price,10  or  by  a  confirmation 
by  the  court ; 10  insufficient  notice  to  creditors; 17  lack  of  power  on  the  part  of 
the  court  to  authorize  a  private  sale; 18  failure  of  the  court  to  direct  the  fund 
reserved  for  remaindermen  to  be  paid  into  court;19  want  of  power  in  the 
plaintiff  to  prosecute  the  action;20  an  error  in  making  a  party  plaintiff  instead 
of  defendant;81  or  the  fact  that  objections  have  been  once  waived  by  the 
plaintiff.*8  An  erroneous  or  technically  informal  decree  of  sale  is  not  ground 
for  relief  where  all  the  parties  are  bound  by  the  decree,83  nor  is  relief  to  be 
granted  because  of  the  existence  of  mortgages  on  the  property,  where  the 
amount  to  be  paid  by  the  purchasers  is  sufficient  to  extinguish  them  and  the 
mortgagees  are  at  hand  to  satisfy  them,84  or  where  the  claims  are  barred  by 


333,  8  Am.  St.  Rep.  750;  Miller  v.  Wright,  109 
N.  Y.  194. 

The  purchaser  acquires  no  title  as  against 
infant  defendants  who  are  not  represented  by 
a  guardian  or  curator.  Bogart  v.  Bogart,  138 
Mo,  419. 

1.  Extinction  of  Title.  —  Miller  v.  Feezor,  82 
N.  Car.  192. 

2.  Allen  v.  Gault,  27  Pa.  St.  473,  67  Am. 
Dec.  485. 

But  the  rights  of  cotenants  cannot  be  ex- 
tinguished by  the  mere  fact  that  they  or  their 
heirs  are  made  parties  to  the  action.  Their 
rights  must  be  proiecled  and  if  not  protected 
as  required,  the  title  is  clouded.  Casey  v. 
Casey,  19  N.  Y.  App.  Div.  219. 

3.  Tax  Lease  Lien. —  Herring  v.  Berrian,  55 
N.  Y.  Super.  Ct.  1 10. 

4.  Unpaid  Debts.  —  Disbrow  v.  Folger,  (Supm. 
Ct.  Spec.  T.)  s  Abb.  Pr.  (N.  Y.)  53. 

5.  Inaccurate  Description  of  Land.  —  Fairchild 
v.  Fairchild,  (Supm.  Ct.)  59  How.  Pr.  (N.  Y.) 
35  *• 

6.  No   Power  to   Partition.  —  Bradshaw  v. 

Fane,  3  Drew.  534,  2  Jur.  N.  S.  247. 

7.  Injurious  Delay.  —  Jackson  v.  Edwards,  7 
Paige  (N.  Y.)  386;  Rice  v.  Barrett,  99  N.  Y. 

403- 

8.  Not  Filing  Papers.  —  Waring  v.  Waring, 
(Supm.  Ct.  Spec.  T.)    7  Abb.    Pr.  (N.  Y.) 

472. 

9.  Physical  Unsoundness.  —  Commissioner  in 
Equity  v.  Smith,  9  Rich.  L.  (S.  Car.)  515. 

10.  Formal  Defects. — McClannahan  v.  Smith, 
76  Mo.  428;  Rogers  v.  McLean,  (Supm.  Ct. 
Gen.  T.)  11  Abb.  Pr.  (NT.  Y.)  440;  Bogert  v. 
Bogert,  45  Barb.  (N.  Y.)  TO. 

11.  Defects  in  Proceedings. — Kelly  v.  Werner, 
34  N.  Y.  App.  Div.  68. 


12.  Unknown  Irregularities.  —  Howerton  v. 

Sexton,  104  N.  Car.  75. 

13.  Error  in  Notice  of  Sale.  —  Goodwin  v. 
Crooks,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 
39,  affirmed  58  N.  Y.  App.  Div.  464. 

A  sale  in  partition,  being  a  proceeding  in 
personam,  does  not  affect  the  rights  of  one  not 
served  with  notice.  Childs  v.  Hayman,  72 
Ga.  791. 

14.  Fraud.  —  Matlock  v.  Bigbee,  34  Mo.  354. 

15.  Wrong  Description  of  Land.  —  Jennings  v. 
Jennings,  (N.  Y.  Super.  Ct.  Spec.  T.)  2  Abb. 
Pr.  (N.  Y.)  6. 

16.  Woodhull  v.  Little,  102  N.  Y.  165. 

In  New  York  the  purchaser  may  even  be  re- 
quired to  take  title  before  final  judgment  is 
entered  upon  an  order  confirming  a  referee's 
report.  This  is  under  Code  Civ.  Pro.,  §  1577, 
giving  to  such  order  the  force  of  a  final  judg- 
ment.   Kirk  v.  Kirk.  137  N.  Y.  510. 

17.  Notice  to  Creditors. —  Doremus  v.  Dore- 
mus,  66  Hun  (N.  Y.)  in, 

18.  No  Power  in  Court. —  Fuller  v.  Missroon, 
35  S.  Car.  314. 

19.  Omission  by  Court. — Rockwell  v.  Decker. 
33  H  un  (N.  Y.)  343. 

20.  Want  of  Power  in  Plaintiff.  —  Blakeley  v. 
Calder.  15  N.  Y.  617. 

21.  Mistake  in  Party  Plaintiff. — Reed  v.  Reed, 
107  N.  Y.  545. 

22.  Objections  Waived. — Hubbard  v,  Houslev, 
160  N.  Y.  688. 

23.  Decree  Erroneous  but  Binding. — Rawlinson 
v.  Miller,  1  Ch.  D.  52,  46  L.  J.  Ch.  252;  Wilson 
v.  Duncan,  44  Miss.  642;  Latriellez'.  Dorleque, 
35  Mo.  233;  Reed  v.  Reed,  107N.  Y.545;  Prior 
v.  Prior,  49  Hun  (N.  Y.)  502. 

24.  Mortgage  Not  a  Cloud. — Herbert  v.  Smith. 
6  Lans.  (N.  Y.)  493. 
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statute,1  or  where  the  incumbrance  was  placed  on  the  land  by  the  heir  or  his 
alienee  after  the  intestate's  death,2  nor  because  of  an  omission  to  copy  the 
proceedings  into  the  partition  docket.3  One  who  takes  a  conveyance  of  an 
interest  in  the  land  expressed  to  be  subject  to  pending  proceedings  cannot 
object  that  he  was  not  made  a  party,  or  that  the  pleadings  contain  incorrect 
statements  of  interest,  or  that  searches  were  not  appended  to  the  referee's 
report,  or  that  liens  were  not  advertised  for. 1  A  purchaser  who  has  agreed 
so  to  do  may  be  compelled  to  give  his  notes  secured  by  mortgage  on  the 
property  purchased,  although  he  be  one  of  the  heirs.5 

d.  Right  to  Rent.  —  Rent  accruing  after  a  sale  belongs  to  the  purchaser.* 

e.  Right  to  Maintain  Ejectment.  — A  partition  sale  of  lands  confers 
upon  the  purchaser  the  same  right  of  entry  for  a  breach  of  a  condition  which 
his  vendor  had,  although  the  contingency  authorizing  the  entry  has  not 
happened.7 

13.  Liabilities  of  Purchasers  —  a.  For  Liens.  —  The  court  may  decree  that 
mortgages  and  other  liens  existing  upon  land  at  the  time  of  sale  for  partition 
shall  be  discharged  as  to  the  land  and  transferred  to  the  proceeds  of  the  sale.8 
The  rule  is  the  same  as  to  liens  acquired  after  the  action  is  begun.9  The  sale 
likewise  bars  the  future  contingent  interests  of  parties  not  in  rssr.to  Where 
an  interchange  of  deeds  is  decreed,  a  levy  on  the  interest  of  one  of  the  parties 
made  before  such  interchange  is  good  to  pass  the  interest  of  such  party,  and 
the  purchaser  under  such  levy  is  entitled  to  the  part  set  off  to  the  debtor  by 
the  decree  of  partition." 

b.  Dower  Right.  —  Purchasers  at  partition  sales  take  subject  to  dower 


1.  Barred  Claims.  —  Dunham  v.  Minard,  4 
Paige  (N.  Y.)  441. 

2.  Incumbrance  by  Heir.  —  Steels'  Appeal,  86 
Pa.  St.  222. 

3.  Not  Copying  Proceedings.  —  Girard  L.  Ins., 
etc.,  Co.  v.  Farmers',  etc.,  Nat.  Bank,  57  Pa, 
St.  388. 

4.  Noble  v.  Cromwell,  3  Abb.  App.  Dec. 
(N.  Y.)  382. 

6.  Giving  Credit  Notes.  —  Young  v.  Cade,  50 
La.  Ann.  12. 

6.  Right  to  Rent. —  Bonnell  v.  Pack,  79  Mo. 
App.  496. 

Rut  one  of  two  guardians  becoming  a  pur- 
chaser may  not  collect  rents  from  a  portion  of 
the  land  leased  by  the  other  guardian,  the 
latter  being  by  agreement  entitled  thereto. 
Allen  v.  McDonald,  63  Mo.  App.  574. 

7.  Right  to  Maintain  Ejectment.  —  Bouvier  v. 
Baliimore.  etc.,  R.  Co.,  65  N.  J.  L.  313.  See 
also  the  tide  Ejectment,  vol.  10,  p.  522. 

8.  Liability  for  Liens  —  Illinois.  —  Kilgour  v. 
Crawford,  51  111.  249;  Thompson  v.  Frew,  107 
III.  478;  Curry  v.  Fisher,  91  111.  App.  120. 

Indiana.  —  Fouty  v.  Morrison,  73  Ind.  333. 

Louisiana.  —  Finley  v.  Babin,  12  La.  Ann. 
236;  Beltran  v.  Gauthreaux,  38  La.  Ann.  106; 
Koehl  v.  Solari,  47  La.  Ann.  890. 

Ohio.  — Cradelbaugh  v.  Prtchett,  8  Ohio  St. 
646,  72  Am.  Dec.  610. 

Pennsylvania.  —  Wright  v.  Vickers,  10  Phila. 
(Pa.)  381,  32  Leg.  Int.  (Pa.)  188;  Girard  L. 
Ins.,  etc.,  Co.  v.  Farmers',  etc.,  Nat.  Bank, 
57  Pa.  St.  388. 

South  Carolina. — Garvin  v.  Garvin,  1  S. 
Car.  55. 

The  rule  in  New  York  seems  to  be  that  the 
sale  in  a  partition  suit  is  made  subject  to 
incumbrances.  Woodworth  v.  Campbell,  5 
Paige  (N.  Y.)  518;  Sebring  v.  Mersereau,  9 


Cow.  (N.  Y.)  344;  Jackson  v.  Bradhurst, 
(Supm.  Ct.  Spec.  T.)  t6  Misc.  (N.  Y.)  149,  25 
Civ.  Pro.  (N.  Y.)  228.  See  Ellsworth  v.  Cook, 
8  Paige  (N.  Y.)  643. 

The  New  Jersey  statute  makes  no  provision 
for  the  case  of  a  mortgage  on  the  entire  prop- 
erty, but  only  for  those  upon  separate  interetts 
in  the  property,  and  unless  the  parties  make 
some  arrangement  for  a  conveyance  ftee  from 
the  lien  the  land  must  be  sold  subject  thereto. 
Becker  v.  Carey,  (N.  J.  1897)  36  All.  Rep.  770. 

In  Alabama  a  lien  in  favor  of  one  who  is  not 
a  cotenani  is  not  displaced  by  a  partition  sale. 
Fennell  v.  Tucker,  49  Ala.  453. 

It  is  the  rule  in  Louisiana  that  liens  against 
the  share  of  one  cotenant  attach  to  the  share 
of  the  proceeds  allotted  to  him  and  not  to  the 
shares  of  the  other  cotcnants.  Morris  v. 
I.alaurie,  39  La.  Ann.  47. 

And  when  property  in  which  the  natural 
tutor  has  an  undivided  share  is  sold,  the  legal 
mortgage  of  the  minor  is  not  transferred  10 
the  proceeds  of  the  sale.  The  purchaser  takes 
the  property  subject  to  the  minor's  mortgage, 
and  retains  in  his  hands  the  price  of  the  tutor's 
share.  Life  Assoc.  of  America  v.  Hall,  33  La. 
Ann.  49. 

9.  Arn'ilrl  v.  Butterbaugh,  92  Ind.  403. 

10.  Contingent  Interests. —  Mead  v.  Mitchell, 
17  N.  Y.  210,  72  Am.  Dec.  455. 

In  New  York  the  contingent  interests  of  per- 
sons not  in  being  may  be  cut  off  only  when 
the  judgment  provides  for  and  protects  those 
interests.  Jackson  v.  Edwards,  7  Paige  (N. 
Y.)  386;  Rarnes  v.  Luther,  77  Hun  (N.  Y.)  234. 

A  purchaser  of  a  trust  estate  from  bene- 
ficiaries buys  subject  to  the  trust.  Smith  v. 
Secor,  157  N.  Y.  402. 

11.  Levy  Before  Completion  of  Sale. — Smith  v. 
Crawford,  81  III.  296. 
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ii  hi.  which  is  not  discharged  by  such  sale,1  unless  the  wife  was  a  party  to 
the  suit.2 

c.  Rights  of  Remaindermen.  —  A  purchaser  of  a  life  interest  takes  it 
subject  to  the  right  of  the  remainderman.3 

d.  EASEMENTS.  —  And  the  purchaser  of  a  servient  tenement  takes  subject 
to  the  easement. 1 

e.  FOR  RENTS  USm  PROFITS.  —  A  purchaser  is  not  liable  for  rents  and 
profits  accruing  after  the  sale  where  the  plaintiff  is  attempting  to  receive 
purchase  money  and  interest.5  Hut  a  purchaser  under  a  void  sale  must 
ac<  ounl  foi  rents  and  profits  received  while  in  possession.6 

f.  HOMESTEAD  Rights.  —  A  purchaser  also  takes  subject  to  the  home- 
stead  right  of  a  minor  defendant  when  the  bill  fails  to  disclose  the  existence 
of  such.7 

g.  For  Appropriation  of  Purchase  Money. — A  purchaser  is  under 
no  obligation  to  see  that  the  money  paid  for  the  land  reaches  the  hands  of 
the  proper  parties.8 

h.  For  Failure  to  Complete  Purchase.  —  A  purchaser  who  fails  to 

complete  his  purchase  is  liable  for  the  difference  between  the  amount  paid  by 
him  and  the  amount  obtained  at  a  resale.9 

14.  Enforcement  of  Bid.  —  The  successful  bidder  at  a  partition  sale  may  be 
compelled  to  comply  with  his  bid  by  summary  proceedings,10  an  independent 
action  for  the  amount  of  his  bid,11  orthe  property  may  be  resold  at  his  risk.12 

15.  Distribution  of  Proceeds  —  a.  In  General.  — Where  partition  is  made 
by  a  sale  of  property  and  distribution  of  the  proceeds,  the  court  in  making 
such  distribution  is  guided,  as  near  as  may  be,  by  the  principles  which  control 
when  actual  partition  is  made. 13  Thus,  while  the  proceeds  may  be  divided  in 
a  certain  way  by  stipulation,  the  owner  of  one  half  cannot  compel  payment 
thereof  to  him  without  executing  a  release  to  the  co-owner  of  the  other 
half.14  One  who  has  paid  more  than  his  share  of  the  purchase  money  is 
entitled  to  be  repaid  the  excess  out  of  the  proceeds  before  they  are  divided. 15 
Where  some  of  the  parties  have  an  interest  in  particular  parcels,  such  special 

1.  Dower  Right. —  Fleming  v.  Vennum,  45  Tender  of  Deed  Not  Necessary.  —  Svvainz'.  Mor- 
111.  374;  Fight  v.  Holt,  80  III.  84;  Hassell  v.  berly,  17  Ind.  99.  But  compare  Latourette  v. 
Mizell,  6  Ired.  Eq.  (41  N.  Car.)  392;  Post  v.      Latourette,  25  N.  Y.  App.  Div.  145. 

Post,  65  Barb.  (N.  Y.)  192.  12.  Resale  at  Risk  of  Bidder.  —  Griel  v.  Ran- 

2.  Wilkinson  v.  Parish,  3  Paige  (N.  Y.)  653.  dolph,  108  Ala.  601;  McMichael  v.  Skilton,  13 
See  also  the  title  Dower,  vol.  10,  p.  202.  Pa.  St.  215. 

3.  Rights  of  Remaindermen.  —  Swan  v.  Fin-  Cash  Payment  Should  Be  Credited  on  Deficiency 
ney,  4  Baxt.  (Tenn.)  26.  on  Resale. —  Bailey  v.  Dalrymple,  47  N.  J.  Eq. 

4.  Easements. —  Rosenkrans   v.    Snover,  19  81. 

N.  J.  Eq.  420,  97  Am.  Dec  668.  Who  May  Maintain  Action  for  Deficiency  on 

5.  Rights  and  Profits.  —  Stanton  v.  State,  74  Resale.  —  Michener  v.  Lloyd,  16  N.  J.  Eq.  38. 
Ind.  503.  Where  the  Purchaser  Is  Entitled  to  a  Share  in 

6.  Under  Void  Sale.  —  Taylor  v.  Conner.  7  Ind.  the  Land,  the  deficiency  on  a  resale  should  be 
115.  deducted    from  his  share   of   the  proceeds. 

7.  Homestead  Rights.  —  White  v.  Sharpe,  98  Bailey  v.  Dalrymple,  47  N.  J.  Eq.  Si. 
Tenn.  33.    See  also  the  title  Homestead,  vol.        First  Purchaser  Not  Entitled  to  Redeem  from 
15,  p.  516.  Resale.  —  Holman   w.   Green,  4  Baxt.  (Tenn.) 

8.  Appropriation  of  Money.  —  Blagge  v.  Shaw,  135. 

(Tex.  Civ.  App.  1897)41  S..  W.  Rep.  756;  contra         13.  Principles  of  Partition  Control.  —  Milligan 

Preston  v.  Compton,  30 Ohio  St.  299.    See  also  v.  Poole,  35  Ind.  64;  Green  v.  Hathaway,  36 

the  title  Judicial  Sales,  vol.  17.  p.  1020.  N.  J.  Eq.  471:  Warfield  v.  Crane,  4  Abb.  App. 

9.  Chase  v.  Chase,  (Supm.  Ct.)  15  Abb.  N.  Dec.  (N.  Y.)  525;  Kennedy  v.  Boykin,  35  S. 
Cas.  (N.  Y.)  91.  Car.  61.  28  Am.  St.  Rep.  838. 

10.  Enforcement  of  Specific  Performance. — Hore's  14.  Execution  of  Release.  —  Lochner  v.  Maas, 

Estate,  11  Phila.  (Pa.)  63,  32  Leg.  Int.  (Pa.)  (Supm.  Ct.  Gen.  T.)  6  N.  Y.  Supp.  185. 

135;  Fuller  v.  Missroon,  35  S.  Car.  314.    See  15.  Repaying  Excess. — Warfield  v.  Banks,  11 

also  Burgin  v.  Burgin,  82  N.  Car.  196.  Gill  &  ].  (Md.)  98. 

Attachment  for  Contempt  in  refusing  to  pay  After  a  judgment  in  partition  has  been  en- 

the  pu rchase  money.    See  Cowell  v.  Lippitt,  3  tered  directing  a  distribution  of  the  proceeds, 

R.  I.  92.  the  court   cannot   make  an  order  directing 

11.  Action  for  Purchase  Money. — See  Thomp-  the  distributees  10  pay  back  the  money  to  the 

son  v.  Wofford,  13  S.  Car.  216.  referee,  and  directing  the  referee  to  retain  the 
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interest  must  be  ascertained  and  allowed  for.1  The  proceeds  from  one  tract 
cannot  be  used  to  pay  costs  of  dividing  another  tract.2  And  distribution 
from  a  sale  made  in  another  state  must  be  made  in  accordance  with  the  laws 
of  such  state.3 

b.  Method  of  Distribution. — The  usual  method  employed  in  dis- 
tributing the  proceeds  of  sale  is  to  have  them  paid  into  court,  and  then,  upon 
order  of  the  court,  divided  among  the  parties  entitled  according  to  their 
respective  interests.4 

Costs  and  Fees  of  Sale.  —  Before  distributing  the  proceeds  among  the  parties 
entitled  as  co-owners,  the  costs  of  the  sale  and  the  commission  sometimes 
allowed  the  referee  must  be  paid.  As  in  the  case  of  actual  partition,  such 
costs  are  usually  to  be  paid  ratably.5  When  premises  are  sold  free  from  a 
mortgage,  the  mortgagee  must  be  paid  before  deducting  costs.0 

Judgment  Sufficient  Authority  to  Distribute.  — A  judgment  of  the  court  directing 
the  proceeds  to  be  deposited  in  the  Surrogate's  Court  is  a  necessary  and 
sufficient  authority  for  the  surrogate  to  distribute  and  for  the  claimants  to 
participate  in  the  fund.7 

No  Further  Order  Necessary.  —  And  where  the  plaintiff  shows  a  judgment  for 
partition,  an  order  of  sale  and  distribution,  and  the  approval  of  the  sheriff's 
report  of  such  sale,  he  has  shown  his  right  to  participate,  and  no  further 
order  of  distribution  is  necessary.8 

The  Order  of  Distribution  Fixes  the  Time  of  Payment,  and  no  demand  is  necessary 
before  bringing  suit  for  a  distributive  share.9 

Modifying  Final  Order.  — ■  And  where  the  court  has  made  a  final  order  of  dis- 
tribution, it  may  not  make  an  order  at  a  subsequent  term  modifying  its  former 
order.10 

Notice  Necessary.  —  Any  disposition  of  moneys  made  by  the  court  without 
due  not'ce  to  the  parties  interested  is  null,  and  does  not  transfer  title.11 

Duty  of  Commissioner.  —  It  is  the  commissioner's  duty  to  pay  the  money  to 
those  entitled,  and  for  any  violation  he  and  the  sureties  on  his  bond  are 
liable.1  * 

By  Administrator. — An   administrator    cannot  usually  distribute  proceeds,13 

money  and  take  proof  of  claims  and  make  8.  No   Further   Order    Necessary.  —  Slate  v. 

payment  thereon.    Fannon  v.  McNally,  33  N.  Frazier,  89  Mo.  592. 

Y.  App.  Div.  609.  9.  Demand  Not  Necessary  to  Suit.  —  Ferguson 

1.  Special  Allowance.  —  Warfield  v.  Crane,  4  v.  State,  90  Ind.  38;  Hall  v.  Higgins,  15  N.  J. 
Abb.  App.  Dec.  (N.  Y.)  525.  L.  58. 

2.  Liberty  Sav.  Assoc.  v.  Commercial  Sav.  10.  Modifying  Final  Order. —  Fredericks  v. 
Bank,  87  Mo.  225;  Dale  v.  Dale,  88  Mo.  462.  Davis,  6  Mont.  460;  Ex  p.  Lewis,  7  Ired.  Eq. 

3.  Lex  Rei  Sitae.  —  Oberly  v.  Lerch,  18  N.  J.  (42  N.  Car.)  4. 

Eq.  346.  But  an  interlocutory  judgment  may  be  mod- 

4.  Method  of  Distribution.  —  Chisham  7/.  Way,  ified  where  subsequent  facts  render  it  neces- 
73  Ind.  362.  sary  ordesirable.    Mingay  ?>.  Lackey,  74  Hun 

5.  Costs  and  Fees.  —  Thompson  v.  Richardson,  (N.  Y.)  89,  affirmed  142  N.  Y.  449;  Fannon  v. 
Ir.  R.  6  Eq.  596;  O'Toole  v.  O'Toole,  39  N.  Y.  McNally.  33  N.  Y.  App.  Div.  609. 

App.  Div.  302;  Richards  v.  Richards,  (Supm.  11.  Notice    Necessary.  —  McCarthy     r.  Mc- 

Cl.)  2  Abb.  N.  Cas.  (N.  Y.)  93.    Compart-  Daby  Carthy,  57  N.  J.  Eq.  587;  Beery  v.  Irick,  22 

v.  Jacot,  (Supm.  Ct.)  2  Abb.  N.  Cas.  (N.  Y.)  97.  Gratt.  (Va.)  614. 

6.  Paying  Mortgage  Before  Costs.  -Shivers?'.  Payment  into  Court  Discretionary.  -Payment 
Hand,  50  N.J.  Eq.  231;  Lewis  v.  Pease,  21  N.  into  court  is,  under  some  statutes,  discrction- 
Y.  App.  Div.  628.  47  N.  Y.  Supp.  303.  ary.      Himmelspark's    Estate,   8    Pa.  Hist. 

See  supra,  this  title.  Partition  by  Judicial  Pro-  698. 

ceedings —  Costs  and  Fees  in  Partition.  12.  Duty  of  Commissioner. — Coggcshall  -/.State, 

Costs  of  a  proceeding  to  compel  a  purchaser  112  Ind.  561;  Slate  v.  Cummiskey,  34  Mo. 

to  complete  his  purchase  cannot  be  included  App.  J89. 

in  the  expenses  which  a  prior  judgment  has  But  the  leport  of  a  master  that  he  has  paid 
ordered  to  be  paid.  Roarty  v.  McDermoit,  89  the  proceeds  to  those  entitled,  though  con- 
Hun  (M.  Y.)  51  r.  firmed,  does  not  bind  the  claimants,  when  the 

7.  Judgment  Sufficient  Authority  to  Distribute.  fact  of  payment  was  not  in  issue.  Mcsservey 
—  Matter  of  Gedney,  (Surrogate  Ct  )  30  Misc.  v.  Barelli,  2  Hill  Eq.  (S.  Car.)  567. 

(N.  Y.)  18;  Matter  of  Dusenbury,  (Surrogate  13.  By  Administrator.  —  Culver's    Estate,  7 

Ct.)  33  Misc.  (N.  Y.)  166.  Kulp  (Pa.)2i9. 
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.m. I  it  is  no  objection  to  the  title  of  a  purchaser  that  an  administrator  was  not 
appointed  to  receive  the  fund.'     But  such  authority  may  be  conferred  by 

legislature.8 

Authority  of  Ordinary.  —  Likewise  an  ordinary  holding  such  funds  may  not 
pay  them  out  until  the  amount  due  each  claimant  be  judicially  ascertained.3 

c,  PAYMEN  r  TO  PARTIES.  —  After  payment  of  costs  to  the  attorney,  the 
balance  due  the  parties  must,  in  New  York,  be  paid  to  such  parties,  and  not 
to  the  attorney."1 

d.  PAYMENT  TO  S  TRANGER.  — Payment  to  one  who  was  not  a  party  to 
Uh'  suit,  ami  not  under  the  jurisdiction  of  the  court,  is  not  allowable.5 

ex  TIME  01  VESTING  ok  INTEREST.  —  The  rights  of  the  heirs  to  the  pro- 
ceeds dors  not  vest  until  the  actual  conversion  of  the  property  into  money, 
which  may  be  postponed  until  some  time  after  the  date  of  sale.6 

f.  SHARE  OF  INFANT. — -Where  the  judgment  requires  payment  to  the 
several  parties,  the  shares  of  infants  are  payable  to  their  guardians,7  but  not 
to  guardians  ad  litem;  and  it  is  better  and  more  common  to  have  them  invested 
under  direction  of  the  court  for  the  benefit  of  the  infant  owners.8 

sr.  SHARE  OF  Life  Tenant.  — And  so  a  life  tenant  is  not  entitled,  after 
sale,  to  have  the  value  of  the  life  estate  severed  and  set  apart  to  him  abso- 
lutely. He  is  entitled  only  to  its  use  for  life,  upon  execution  of  a  bond  to 
the  remainderman  for  the  return  of  the  money  at  the  life  tenant's  death.9  Or 
he  may  be  allowed  only  the  interest  upon  the  share  for  life. 10 

//.  Share  of  Widow.  — The  dower  interest  of  a  widow  may  be  valued 
and  the  amount  paid  her  in  money  in  lieu  of  the  interest  on  one-third  of  the 
proceeds  of  sale.11  Or,  where  she  is  tenant  of  an  estate  durante  viduitate,  or 
her  husband  dies  intestate,  she  may  be  paid  merely  the  interest  upon  the 
proceeds  until  the  determination  of  the  particular  estate  by  her  marriage  or 
death.12  But  where,  after  assessment  and  assignment  of  a  share  to  the  widow, 
the  other  portions  are  sold  at  a  price  larger  than  that  assessed,  the  widow 
cannot  share  the  excess  with  the  other  tenants.13  And  if  her  share  sells  for 
less  than  its  assessed  valuation,  she  is  entitled  only  to  what  it  actually  brings.14 

i.  Share  of  Married  Woman.  —  The  share  of  the  proceeds  belong- 
ing to  a  married  woman  may  be  paid  to  herself,15  or  to  her  husband,16 
or  to  husband  and  wife  jointly,17  or  may  be  invested  by  the  court,  the 


1.  Title  Not  Affected.  —  Goodwin  v.  Crooks, 
(Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.)  39. 

2.  Administrator  with  Special  Powers.  —  Car- 
ter v.  Com.,  1  Grant  Cas.  (Pa.)  216. 

3.  Authority  of  Ordinary. — •  Spires  v.  Fort,  11 
Rich.  L.  (S.  Car.)  578. 

4.  Payment  to  Parties.  —  Stale  v.  Cummiskey, 
34  Mo.  App.  189;  Van  Tassel  v.  Van  Tassel, 
31  Barb.  (N.  Y.)  439;  McKenna  v.  Duffy,  64 
Hun  (N.  Y.)  597,  (Supm.  Ct.  Gen.  T.)  22  Civ. 
Fro.  (N.  Y.)  366. 

Where  Property  Is  Sold  on  Credit  the  sheriff 
shouldtakea  note  in  thenaineofeach  partyin 
interest,  secured  by  mortgage,  and  distribute 
such  notes  to  the  beneficiaries.  Preston  v. 
Compton,  30  Ohio  Si.  299. 

5.  Payment  to  Stranger. —  Reynolds  v.  Hemp- 
stead, 74  Mo.  App.  646. 

6.  Time  of  Vesting  of  Interest.  —  Turbeville  v. 
Flowers,  27  S.  Car.  331. 

The  heirs  and  next  of  kin  should  be  given  an 
opportunity  toesiablish  their  right  tothe  fund 
before  it  is  paid  to  a  deceased  tenant's  foreign 
executor.  McCarthy  v.  McCarthy,  57  N.  J. 
Eq  587. 

7.  Shares  of  Infants. —  Howerton  v.  Sexton. 
104  N.  Car.  75. 


When  lands  are  sold  for  the  purpose  of 
effecting  partition  the  share  of  an  infant  retains 
its  character  of  realty.  Thompson  v.  Mc- 
Caffrey, 6  Ont.  Pr.  193. 

8.  Should  Be  Invested.  —  Carpenter  v.  Scher- 
merhorn,  2  Barb.  Ch.  (N.  Y.)  314. 

9.  Shareof  Life  Tenant.  —  McQueen  z-.  Turner, 
91  Ala.  273;  Kelly  v.  Deegan,  ill  Ala.  152. 

10.  Interest  for  Life. — Ex  p.  VVinstead,  92  N. 
Car.  703. 

11.  Shares  of  Widows. — Ex  p.  Winsiead,  92  N. 
Car.  703;  Gillespie   v.  Allison,   115  N.  Car. 

542. 

12.  Interest  Only  until  Termination  of  Estate. — 

Gillespie  v. "Allison,  115  N.  Car.  542;  Fink's 
Appeal,  25  V*V.  N.  C.  (Pa.)  78. 

13.  No  Right  to  Excess. — Goulding  v.  Gould- 
ing,  8  Rich.  Eq.  (S.  Car.)  82. 

14.  Nor  to  a  Deficit.  —  Turbeville  v.  Flowers, 
27  S.  Car.  331. 

15.  Shares  of  Married  Women.— Wallace  ■•. 
Greenwood,  16  Ch.  D.  362;  Small  v.  Roberts, 
51  Ind.  281. 

16.  Payable  to  Husband. — Slandering  v.  Hall, 
11  Ch   D.  652. 

17.  Or  to  Both  Jointly. — Matter  of  Lippincott, 
8  N.  J.  L.  88. 
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profits  going  to  her  for  life.1 

j.  HOMESTEAD  RIGHTS. — When  land  is  sold  for  partition,  the  proceeds 
of  the  sale  represent  the  land,  and  persons  entitled  to  homestead  in  the  land 
can  obtain  it  out  of  said  proceeds  as  effectually  as  though  the  land  had  not 
been  sold;2  and  this  notwithstanding  the  fact  that  mortgages  upon  the  land 
are  satisfied  out  of  the  proceeds  of  sale.  The  equitable  two-fund  doctrine  is 
inapplicable  to  such  satisfied  mortgages.3 

k.  Deduction  of  Charges  Against  Fund.  —  A  sale  of  joint  property 
is  not  itself  a  partition,  but  only  a  step  preliminary  thereto;  and  before  dis- 
!  tribating  the  proceeds  the  debts  and  other  charges  must  be  deducted.4  Such 
debts  include  taxes  and  assessments,5  compensation  for  injuries  by  a  tenant,6 
the  interest  of  a  mortgagee,7  or  of  a  vendee  of  a  tenant's  share,8  and  of  judg- 
ment creditors  generally.9 

/.  Devolution  and  Equitable  Conversion  of  Proceeds. —  Where 
land  is  sold  for  the  purpose  of  partition,  there  is  an  actual  conversion  of  real 
into  personal  property.  But  the  courts  in  some  instances  have  refused  to 
hold  that  conversion  has  taken  place,  and  have  regarded  a  surplus  remaining 
after  distribution  as  still  real  estate,  upon  the  principle  that  when  land  is  sold 
by  order  of  court  for  any  purpose,  the  character  of  the  property  is  changed 
onlv  so  far  as  may  be  necessary  to  accomplish  the  particular  purpose  in  view. 10 
Thus,  in  cases  of  infancy,  conversion  will  not  take  place  by  a  sale  for  par- 
tition, and  if  the  infant  die  after  sale  and  under  age,  his  portion  of  the  pro- 
ceeds, though  money,  will  devolve  as  realty.11  The  same  principle  has  been 
applied  in  the  case  of  lunatics.18  And  likewise  any  trusts  attaching  to  the  real 
estate  before  sale  will  attach  to  the  money  after  sale.13  But  while  retaining 
the  character  of  real  estate  as  long  as  infancy  continues,  such  share  is  regarded 
as  personalty  as  soon  as  the  infant  comes  of  age  and  elects  to  take  it  as  money. 14 
The  annual  interest  on  such  share  will,  however,  in  case  of  death  under  age, 
go  to  the  next  of  kin.15  The  object  of  regarding  money  as  land  is  to  allow  it 
to  vest  in  those  who  would  have  been  entitled  to  it  had  it  remained  land. 
Hence,  the  doctrine  is  dropped  after  the  first  transmission,  and  in  a  second 

1.  Or  Invested.  —  Noble  v.  Cromwell,  26  111.  App.  216;  Aplington  v.  Nash,  80  Iowa 
Barb.  (N.  Y.)  475.  488;  Matter  of  Grand  Central  Bank,  (Supm. 

2.  Claim  of  Homestead  from  Proceeds. —  Norton  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  116,  affirmed 
v.  Bradham,  21  S.  Car.  384;  Ex  p.  Strobel,  2  Treacy  v.  Ellis,  45  N.  Y.  App.  Div.  492;  Com. 
S.  Car.  309.    See  also  the  title  Homestead,  vol.  v.  Rodgers,  41  W.  N.  C.  (Pa. )  467. 

15.  P-  597-  10'  For  a  statement  of  the  general  principle, 

8.  Two-fund   Doctrine  Inapplicable.  —  Ex  p.  see  the  title  Conversion  and  Reconversion, 

Carraway,  28  S.  Car.  233,  /o/ioivinjf  Ex  p.  vol.  7.  p.  463,  at  p.  473. 

Kruz,  24  S.  Car.  4f)8,  and  distinguishing  State  11.  No  Conversion  of  Infant's  Share.  —  Foster  v. 

Sav.  Bank  t.  Harbin,  18  S.  Car.  425.  Foster,  1  Ch  D.  588;  Mitdmay  v.  Quicke,  6 

4.  Deduction  of  Charges  Against  Fund.  —  Dees  Ch.  D.  553;  /;/  re  Norton,  (1900)  1  Ch.  101,  69 
v.  Tildon,  2  La.  Ann.  412.  L.  J.  Ch.  31:  Thompson  v.  McCaffrey,  6  Ont. 

5.  Taxes  and  Assessments.  —  Alleman  v.  Pr.  193.  But  see  Steed  v.  Preece,  L.  R.  18 
Hawley,  117  Ind.  532;  VVeseman  v.  Wingrove,  Eq.  192,  43  L.  J.  Ch.  687,  22  W.  R.  432. 

85  N.  Y.  353.  12.  Or  Lunatics.— In  re  Barker,  17  Ch.  D.  241, 

6.  Damages  to  Property.  —  Oliver  v.  Lansing,  50  L.  J.  Ch.  334,  44  L.  T.  N.  S.  33,  29  W  R. 
59  Neb  219.  873;  In  re  Pares,  12  Ch.  D.  333,  41  L.  T.  N.  S. 

7.  Mortgages. —  Huffman  v.  Darling,  I53  Ind.  574,  28  W.  R.  193;  Campbell  v.  Campbell, 
22;  Halsied  v.  Halsted,  55  N.  Y.  442;  Kelly  v.  19  Grant  Ch.  (U.  C.)  254.  But  see  Turner  v. 
Wernei,  34  N.  Y.  App.  Div.  68.  Nicholson.  53  L.  T.  N.  S.  293. 

Where  a  trustee  sold  real  estate  under  a  de-  13.  Trusts  Attach  to  Proceeds.      Chapin,  Pe- 

cree  in  partition,  and  settled  with  one  of  the  litioner,  148  Mass.  591. 

heirs  without  taking  out  searches  for  liens  of  14.  Becomes  Personalty  at  Majority. —  Hateman 
record,  he  was  held   liable  to  a  mortgagee  v.  Latham  3  Jones  Eq.  (56  N.  Car.)  35. 
whose  mortgage  was  discharged  by  the  sale.  15.  Interest  is  Personalty.— Dudley  v.  Win- 
Corn,  v.  Rodgers.  6  Pa.  Dist.  453.  field,  Husb.  Eq.  (45  N.  Car.)  <»r. 

8.  Vendee's  Interest. —  Eddy  v.  Traver,  6  A  surplus  remaining  after  sale  and  distribu- 
Paitre  (N.  Y.)  521;  Furgeson  v.  Cackler,  6  t ton  in  the  hands  of  a  master  was  not  per- 
Ohio  Dec.  419,  4  Ohio  N.  P.  392;  Horgan  sonalty  which  It  was  his  duty  to  turn  over  to 
v.  Bickerton,  17  R.  I.  485.  the  principal  administrator  in  another  state  to 

9.  Of  Judgment  Creditors.  —  Tenk  v.  Lock,  z(>  pay  debts  there.    Smith  v.  Smith,  174  111.  52. 
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transmission  the  money  will  pass  to  the  personal  representative.1  It  has  been 
held  that  the  prison  entitled  to  the  proceeds  may  designate  whether  he  will 
hold  them  .is  personalty  or  realty;*  also,  that  the  sale  of  land  of  an  adult  will 
convert  the  proceeds  into  personalty. :l 

16.  Appraisement.  —  In  some  states  it  is  provided  that  where  land  cannot 
be  satisfactorily  divided,  the  court,  through  commissioners  appointed  for  the 
purpose-,  may  appraise  the  value  of  the  property  and  allot  it  to  a  cotenant 
able  and  willing  to  pay  the  other  parties  the  value  of  their  shares  as  fixed  by 
the  commissioners.4  In  making  the  allotment  the  whole  should  be  given  to 
hini  who  oilers  the  largest  proportional  price  for  the  whole.6  But  if  only  one 
tenant  is  willing  to  take  the  whole,  and  the  others  refuse  to  take  what  he 
offers,  the  court  may  either  refer  the  matter  to  a  commissioner  to  put  a  fair 
valuation  upon  the  property,  or  order  it  all  to  be  sold.6  Where  owners 
secure  a  judicial  sale  merely  for  the  purpose  of  dividing  the  proceeds,  an 
appraisement  is  not  necessary.7  And  real  estate  of  minors  may  be  sold  for 
less  than  the  appraised  value  to  effect  a  partition  among  cotenants.8  One 
cotenant  may,  by  virtue  of  a  will  or  otherwise,  have  a  superior  right  to  pur- 
chase a  portion  of  the  property  at  the  appraised  value.9  Where  bids  in  writ- 
ing are  required,  all  bids  must  be  received  before  any  of  them  are  announced.10 
In  Louisiana  an  inventory  and  appraisement  of  a  minor's  property  is  required 
before  a  sale  for  partition,11  although  the  sale  may  be  made  regardless  of  the 
appraisement. 12 

17.  Deed.  —  Where  a  purchaser  has  paid  the  purchase  money  into  court, 
he  has  an  equity  to  have  title  made,13  but  he  does  not,  by  such  payment, 
acquire  title.  The  title  remains  in  the  original  owners  until  the  execution  of 
the  deed  of  the  commissioner  or  sheriff  to  the  purchaser. 14  But  a  formal 
direction  to  make  title  is  not  necessary  when  the  order  of  sale  reserves  the 
title  as  an  additional  security  for  the  purchase  money  and  the  purchase  money 
has  been  paid.15  The  sheriff's  deed  must,  under  some  statutes,  be  signed  and 
sealed  in  the  presence  of  witnesses,  and  these  formalities  must  be  acknowl- 
edged by  him  in  open  court.16    An  entry  on  the  journal  of  the  court  is,  how- 

1.  The  Doctrine  Applied  only  Once.  —  Mordaunt  But  not  when  there  is  only  one  piece  of 
v.  Ben  well,  19  Ch.  D.  302;  Wentz's  Appeal,  property  to  be  divided.  Life  Assoc.  of  America 
126  Pa.  St.  541.  v.  Hall,  33  La.  Ann.  49. 

2.  Optional  with  Owner.  —  Turner  v.  Dawson,  12.  Sale  Regardless  of  Appraisement. — Bayhi  v. 
80  Va.  841.  Bayhi,  35  La.  Ann.  527;  Johnson  v.  Barkley, 

3.  Sale  of  Adult's  Share. —  Hough's  Estate,  3  47  La.  Ann.  98. 

Pa.  Dist.  187;  Findley  v.  Findley,  42  W.  Va.  But  when  the  property  is  owned  in  indivision 

372.  and  is  the  only  property  so  owned  with  the 

In  New  York  the  doctrine  seems  to  prevail  coproprietor  an  inventory  is  not  necessary, 

that  "  property  of  an  infant  changed  by  the  Hansell  v.  Hansell,  44  La.  Ann.  548;  South- 

authoritv  of  a  competent  Iribunal  from  real  to  wirk  v.  Grenzenbach,  (Ky.  1890)  13  S.  W.  Rep. 

personal  "  goes  upon  the  dealh  of  the  infant  918. 

to  his  personal  representatives.    Robinson  v.  13.  Eight  to  Title. — Faimer  v.  Daniel,  82  N. 

McGregor,   16    Barb.  (N.  Y.)  531,  following  Car.  152;  Lusk  v.  Briscoe.  65  Mo.  555. 

Snowhill  v.  Snowhill,  3  N.  J.  Eq.  20.  14.  No  Title  Without  Deed.— Stout  v.  McPhee- 

4.  Appraisement. —  Dyer  v.  Lowell,  30  Me.  ters,  84  Ind.  585;  Merritt  Home,  5  Ohio  St. 
217.  307,  67  Am.  Dec.  298. 

5.  Preference  to  Highest  Bidder. —  King  v.  A  sheriff's  deed  in  partition  confers  no  title 
Reed,  11  Gray  (Mass.)  490.  if  made  before  the  proceedings  have  been  con- 

6.  Court  May  Appraise  or  Sell.  —  Corrothers  v.  firmed  by  the  court,  Burden  v.  Taylor,  124  Mo. 
Jolliffe,  32  W.  Va.  562,  25  Am.  St.  Rep.  12;  Burden  v.  Cook,  124  Mo.  23;  and  a  deed  of 
836.  a  referee  describing  other  premises  than  those 

7.  When  Unnecessary.  —  Southwick  v.  Greu-  described  in  the  decree  is  unavailing  and  does 
zenbach,  (Kv.  1890)  14  S.  W.  Rep.  344.  not  estop  parties  from  disputing  it,  Heller  v. 

8.  Sale  for  Less  than  Appraised  Value.  —  Ven-  Cohen  154  N.  Y.  299. 

tress  v.  Brown,  30  La.  Ann.  1012.  An  heir  purchasing  land  is  invested  with 

9.  Preferred  Purchaser.  —  Snyder  v.  Snyder,  a  new  title  as  purchaser.  Breaux  v.  Car- 
75  Iowa  255.  mouche,  15  La.  Ann.  588. 

10.  Bids  in  Writing. — Eyerman  v.  Detwiller,  15.' Formal  Direction  to  Make  Title  Unnecessary. 
136  Pa.  St.  285.  —  Latta  v.  Vickers.  82  N.  Car.  501. 

11.  In  Louisiana. — Monition  of  Dickson,  6  La.  16.  Formalities  of  Execution. —  Merritt  t.Horne, 
Ann.  754.  5  Ohio  St.  307,  67  Am.  Dec.  298. 
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ever,  not  necessary  as  evidence  of  such  acknowledgment ;  an  official  certificate 
of  the  clerk  entered  upon  the  deed  is  enough.1  A  purchaser  at  a  judicial  sale 
is  protected  by  the  decree  of  sale,  and  need  not  look  beyond  it.2  The  regu- 
larity of  the  previous  proceedings  cannot  be  impeached  collaterally.3 

18.  Effect  of  Agreement  to  Purchase.  —  It  has  been  held  that  an  agreement 
between  heirs  that  one  of  them  will  buy  at  the  partition  sale  for  a  certain  price 
some  of  the  joint  property  is  legitimate  and  binding,  and  if  such  property  is 
adjudicated  for  less  than  the  stipulated  price  to  the  heir  who  agreed  to  buy 
it,  he  is  liable  for  the  difference.4 

19.  Discontinuance  of  Proceedings.  —  It  has  been  held  that  as  proceedings  on 
the  part  of  the  owners  of  property  for  a  partition  sale  are  voluntary  on  their 
part  and  solely  for  their  benefit,  and  not  of  an  adversary  nature  or  one  to 
which  they  are  compelled  at  the  instance  of  other  persons,  they  are  entitled 
to  control  the  proceedings,  and,  if  they  think  proper,  to  discontinue  them  at 
any  time  before  the  rights  of  purchasers  and  bidders  become  fixed;  and  such 
rights  do  not  become  fixed  until  an  order  for  approval  of  the  sale  has  been 
made.5 

1.  Entry  upon  Court  Journal.  —  Goudy  v.  Thompson  v.  Frew,  107  111.  478;  Pinniger's 
Shank,  8  Ohio  415.  Succession,  25  La.  Ann.  53;  Covasz/.  Bertoulin, 

2.  Purchaser  Protected  by  Decree.  —  McCul-  44  La.  Ann.  683;  Stokes  v.  Middleton,  28  N.  J. 
lough  v.  Minor,  2  La.  Ann.  466;  Pinniger's  L.  32;  Lefevre  v.  Laraway,  22  Barb.  (N.  Y.) 
Succession,  25  La.  Ann.  53;  Hall  v.  Reese,  24  167. 

Tex.  Civ.  App.  221.  4.  Ventress  v.  Brown,  34  La.  Ann.  448. 

3.  Regularity    of    Proceedings   Presumed.  —        5.  Bellerjeau  v.  Ely,  8  N.  J.  L.  273. 
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ABATEMENT  (see  Nuisance): 

Notice  of  pendency  and  lis  pendens,  623 

ABBREVIATIONS  : 

Name,  309 

Oaths  and  affirmations,  754 
Parol  Evidence,  1106 

ABORTION  (see  Murder  and  Manslaugh- 
ter): 

Murder  and  manslaughter,  154 

ACCESSORIES,    see    Murder    and  Man- 
slaughter. 

ACCIDENT: 

Negligence,  497 

ACCOMPLICES,   see    Murder   and  Man- 
slaughter: 

ACCORD  AND  SATISFACTION: 

Novation,  676 

ACCOUNTS,  see  Mutual  Accounts: 
ACKNOWLEDGMENTS,  see  Notary  Pub- 

LIC. 

ADMIRALTY,  see  Navigable  Waters. 

ADMISSIONS: 

Officers  and  agents  of  private  corporations, 
913 

ADULTERY : 

Murder  and  manslaughter : 

Adultery  of  wife,  187 

ADVANCEM  ENTS: 
Partition,  1 173 

AFFIDA  VITS,  see  Notary  Public;  Oaths 
and  Affirmations. 

AFFIRMA  TION,  see  Oaths  and  Affirma- 
tions. 

AGENCY  (see  Na  tional  Banks;  Occupation, 
Business,  and  Privilege  Taxes;  Officers 
and  Agents  of  Private  Corporations; 
Partition): 

Novation,  664 

Nuisances  : 

Criminal  prosecution,  711 
Liability  of  principal  and  agent,  717 

Parent  and  child,  1059 

AIDERS  AND  ABETTORS,  see  Murder 
and  Manslaughter;  National  Banks. 

ALIENS  : 

Notary  public,  556 
Partition,  1 157 

ALIMONY  : 

Notice  of  pendency  and  lis  pendens,  642 

AMENDMENTS,  see  Municipal  Records; 
Ordinances, 


AMOUNT  IN  CONTROVERSY : 

Municipal  courts,  4 

APPEALS  : 

Notice  of  pendency  and  lis  pendens,  619 

Judgments  or  decrees  subsequently  re- 
versed, 621 

ARBITRATIONS  : 

Partition,  1 135 

ARREST,  see  Murder  and  Manslaughter. 

AS  NEAR  AS  MAY  BE,  446 

ASSAULT  AND  BATTERY  (see  Murder 
and  Manslaughter): 
Murder  and  manslaughter  : 

Homicide  as  result  of  assault  and  battery, 
114 

ASSIGNMENTS  (see    Mutual  Insurance; 
Partition): 
Municipal  securities,  27 
Orders,  940 

A  TROCITV.see  Murder  and  Manslaughter. 

ATTACHES : 

National  Banks,  334 

ATTACHMENT  (see  National  Banks;  No- 
tice of  Pendency  and  Lis  Pendens),  616 
Notice  of  pendency  and  lis  pendens,  616 

ATTORNEY-GENERAL  : 
Nuisances  : 

Injunctions.  708,  709 

ATTORNEYS  : 

Officers  and  agents  of  private  corporations  : 

Appointment  of  attorneys,  856 
Power  of  president  to  employ  counsel,  860 

BANKRUPTCY  (see   NOTICE  ok  PENDENCY 
and  Lis  Pendens): 
Notary  public,  563 

BANKS  AND    BANKING   (see  National 
Banks)  : 
Cashier,  862,  875 

Liability  of  bank  officers  to  deposit,  882 

BASTARDS : 

Nephews  and  nieces,  529 

BENEVOLENT  INSURANCE,  see  Mutual 
Insurance. 

BILLS  OF  DISCOVERY: 

Nolice  of  pendency  and  lis  pendens,  635 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY   NOTES    (see  infra.  National 
Banks;  Notary  Public;  Orders): 
Municipal  securities,  26,  31 
Form  of  negotiability,  54 
In  general,  31 

Municipal  bills  and  notes,  31 
Negotiability,  31 
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Crossings. 


BLAN  Ivs  : 

Parol  evidence,  10S5 

1U)M)         Municipal  Securities;  Notary 
Pubi  icj  Officers,  and  Agentsof  Private 
Corporations): 
Notice  of  pendency  and  lis  pendens,  62S,  62c) 

BOUNDARIES,  see  Partition. 

BOUNTIES  : 

Municipal  securities,  39 

BREACH  OF  THE  PEACE: 
Murder  and  manslaughter : 

Homicide  during  breach  of  the  peace,  122 

BRIDGES: 

Municipal  securities,  40 

BROk'ERS,  see  National  Banks. 

BURDEN  OP  PROOF  (see  Negligence): 
Murder  and  manslaughter: 

Corpus  delicti,  232 
Notice  of  pendency  and  lis  pendens,  652 
Warrants  of  municipality,  17 

BY-LAWS  (see  Mutual  Insurance:  Ordi- 
nances): 
National  banks,  372 
Ordinances,  947 

CAPITAL  STOCK",  see  National  Banks. 

CERTIORARI : 
Ordinances : 

Attack  upon  validity,  979 

CHAMPERTY    AND  MAINTENANCE, 
see  Notice  of  Pendency  and  Lis  Pendens. 

CHARACTER  IN  EVIDENCE: 

Murder  and  manslaughter,  225 
Negligence,  523 

CHILDREN  (see  Parent  and  Child;  Negli- 
gence) : 
Murder  and  manslaughter : 

Abandonment  of  children,  193 

CHINAMAN : 

Oaths  and  affirmations,  751 

CHOSES  IN  ACTION  : 

Notice  of  pendency  and  lis  pendens,  626 

CHRISTIAN  SCIENTISTS: 

Murder  and  manslaughter,  198 

CIRCUMSTANTIAL  EVIDENCE: 
Murder  and  manslaughter,  213 

Corpzts  delicti,  232 

COLLECTIONS : 

National  banks,  376 

COMMERCIAL  TRAVELERS  : 

Occupation,  business,  and  privilege  taxes, 
794,  795,  810 

COMPROMISE  : 
National  banks  : 

Stockholders'  liability,  343 

CONDITIONS,  see  Mutual  Insurance. 

CONFESSION  OF  JUDGMENT: 
Officers  and  agents  of  private  corporations : 

Treasurer,  861 

CONFLICT    OF   LAWS,    see  National 

Banks. 


CONSIDERATION  : 
Municipal  securities : 

Warrants,  17 
Parol  Evidence,  1103 

CONSPIRACY,  see  Murder. 

CONSTITUTIONAL   LAAV  (see  National 

Banks;  Occupation,  Business,  and  Privi- 
lege Taxes): 

Natural  gas,  418 

Obscenity,  760 

CONSTRUCTION,  see  Interpretation;  Pa- 
rol Evidence. 

CONSTRUCTION  OF  STA  TUTES,  see  Oc- 
cupation, Business,  and  Privilege  Taxes. 

CONSTRUCTIVE  NOTICE,  see  Notice. 

CONSULS : 

Notary  public.  578 

CONTEMPT  : 
Notary  public,  566 

CONTRACTS  (see  Mutual  Insurance;  Offi- 
cers and  Agents  of  Private  Corpora- 
tions; Options;  Parent  and  Child;  Pa- 
rol Evidence): 
Novation,  see  Novation. 

CONTRIBUTORY     NEGLIGENCE  (see 

Negligence)  : 
Murder  and  manslaughter,  195 

CONVICTS : 

Murder  and  manslaughter,  92 

COOLING  TIME: 

Murder  and  manslaughter,  176 

CORPORATIONS  (see   National  Banks; 

Occupation,    Business,    and  Privilege 

Taxes;  Officers  and  Agents  of  Private 

Corporations): 
Municipal  courts,  4 
Murder  and  manslaughter,  92 
Nuisances : 

Criminal  prosecution,  711 

Liability,  719 

CORPUS  DELICTI,  see  Murder  and  Man- 
slaughter. 

COSTS  (see  Partition): 
National  banks : 

Enforcement  of  stockholders'  liability,  348 

CO  TENANTS,  see  Partition. 

COUNTIES  (see  Occupation,  Business,  and 
Privilege  Taxes): 
Nuisances,  718 

COURTS  (see  Municipal  Courts): 
Oaths  and  affirmations,  747 

CRIMES: 

Offense,  831 

CRIMINAL  LAW  (see  Municipal  Courts; 
Murder  and  Manslaughter;  National 
Banks;  Nuisance;  Obscenity;  Officers; 
Parent  and  Child): 
Municipal  records : 

Falsification  of  record,  12 

CROSSINGS : 

Over,  1022 
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CRUELTY  (see  Murder  and  Manslaughter): 
Murder  and  manslaughter : 

Circumstances  of  cruelty  or  atrocity,  148 

CURTESY : 

Partition,  1155 

CUSTODY  OF  CHILDREN,  see  Parent 
and  Child. 

DAMAGES  (see   Nuisances;   Parent  and 
Child): 

DATE: 

Municipal  securities,  58 
Parol  evidence,  1102 

DEADL  V  WEAPON,  see  Murder  and  Man- 
slaughter. 

DEALER: 

Occupation,  business,  and  privilege  taxes, 
810 

DEATH  (see  Murder;  Murder  and  Man- 
slaughter): 
Notice  of  pendency  and  lis  pendens,  623 

DECLARATIONS  : 
Municipal  securities  : 

Municipal  officers  or  agents,  75 
Murder  and  manslaughter  : 

Dying  declarations,  213 
Officers  and  agents  of  private  corporations, 
9!3 

DECREES,  see  Notice  of  Pendency  and  Lis 
Pendens. 

DEEDS,  see  Partition. 

DE  FACTO  CORPORATIONS : 

Municipal  securities,  60 

DE  FACTO  OFFICERS  (see  Murder  and 

Manslaughter): 
Municipal  securities,  51 
Notary  public,  577 
Oaths  and  affirmations,  749 
Occupation, business,  and  privilege  taxes,  S22 

DEGREES  OF  MURDER,  see  Murder  and 
Manslaughter. 

DEGREES  OF  NEGLIGENCE,  see  Negli- 
gence. 

DELIBERATION,  see  Murder  and  Man- 
slaughter. 

DEPOSITIONS : 
Notary  public,  563 
Interest,  571 

Notarial  acts  as  evidence,  576 
Relationship,  571 
Oaths  and  affirmations,  748 

DEPOSITS,  see  National  Banks. 

DEPUTIES  : 

Notary  public,  577 

Oaths  and  affirmations,  749 

DEVISEES,  see  Partition: 

DIRECTORS  (see  Mutual  Insurance;  Offi- 
cers and  Agents  of  Private  Corpora- 
tions): 
Mutual  insurance,  256 

DISCOUNT,  see  National  Banks. 

DISORDERLY  CONDUCT : 
Nuisances,  697 


DISORDERLY  HOUSES: 

Nuisances,  716 

DIVIDENDS,  see  National  Banks. 

DIVORCE  (see  Parent  and  Child): 
Notice  of  pendency  and  lis  pendens,  642 

DOCUMENTAR  Y  E  V1DENCE.  see  Parol 

Evidence. 
DOWER  : 

Murder  and  manslaughter,  239 

Partition  1155 

DRAINS  AND  SEWERS: 

Municipal  securities,  40,  42 

DRUMMERS : 

Occupation,  business,  and  privilege  taxes, 

794,  795,  810 

DUELLING  : 
Murder  and  manslaughter : 

Degrees  of  murder,  158 

DUE  PROCESS  OF  LAW  : 

Occupation,  business,  and  privilege  taxes, 
800 

Ordinances,  982 
DURESS  :* 

Murder  and  manslaughter,  103 

Combining  in  unlawful  acts  resulting  in 
homicide,  122 

DYING  DECLARATIONS: 

Murder  and  manslaughter,  213 

EASEMENTS  : 

Partition,  1161 

EJECTMENT,  see  Notice  of  Pendency. 

EJUSDEM  GENERIS: 
Other,  1012 

ELECTIONS,  see  Municipal  Securities. 

EMANCIPATION,  see  Parent  and  Child. 

EMBEZZLEMENT  : 

National  banks,  361,  363 

EMINENT  DOMAIN  (see  Parks  and  Public 
Squares): 
Natural  gas,  419 
Navigable  waters,  435,  438 
Notice  of  pendency  and  lis  pendens,  644,  645 

EQUITABLE  CONVERSION  : 

Options,  935 

EQUITY,  see  Notice  of  Pendency  and  Lis 
Pendens. 

ERROR,  WRITS  OF  : 

Notice  of  pendency  and  lis  pendens,  611,  619 

ESCAPE,  see  Murder  and  Manslaughter. 

ESCROW  : 

Municipal  securities,  75 

ESTOPPEL  (see  National  Banks): 
Municipalities,  76 
Mutual  insurance : 

Estoppel  to  question  regularity  of  organi- 
zation, 256 
Notice  of  pendency  and  lis  pendens,  623 

Estoppel  against  party  invoking  lis  pen- 
dens, 607 

Officers  and  agents  of  private  corporations : 

Estoppel  of  corporation  to  deny  authority, 
853 
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ESTOPPEL,  cont'd. 
Ordinances  : 

V  alidity  of  estoppel,  979 
Pattition,  1142 

E\  1  DENCE(see  Murdi  r  vnd  Manslaughter; 

\i   licence;  Notary  Public;  Ordinances; 

Parol  Evidence): 
Municipal  records  1  see  Municipal  Records. 
Notice  of  pendency  and  lis  pendens.  652 
Records,  see  Municipal  Records. 

EXCUSABLE  HOMICIDE,  see  Murder  and 
Manslaughter. 

EX  E<  'UTIONS  (see  No  tice  of  Pendency  and 
Lis  Pendens): 
National  Hanks,  335 

EXECITION  SALES: 
Officers  and  agents  of  private  corporations  : 

Purchase  at  execution  or  judicial  sale,  904 

EXECUTORS  AND  ADMINISTRATORS: 

Partition,  1155 

EXEMPLARY  DAMAGES: 

Nuisances,  729 

EXEMPTION  FROM  TAXATION,  see 
Occupation,  Business,  and  Privilege  Taxes. 

EXEMPTION  LAWS: 

Necessary,  450 

EXPERT   AND    OPINION  EVIDENCE, 

763 

Murder  and  manslaughter,  233 

EXPLOSIVES : 

Nuisances,  684,  685 

EXPRESS  COMPANIES: 
Occupation,  business,  and  privilege  taxes, 

796 

EXTORTION  : 
Occupation,  business,  and  privilege  taxes  : 

Recovery  back  of  money  illegally  exacted, 

827 

FALSE  IMPRISONMENT. 

Notary  public,  574 

FEES,  see  Notary  Public. 

FERRIES  : 

Occupation,  business,  and  privilege  taxes, 

797 

FINES  AND  PENALTIES,  see  Occupa- 
tion, Business,  and  Privilege  Taxes. 

FIRES  : 

Nuisances,  699 

FORCIBLE  ENTRY  AND  DETAINER: 

Notice  of  pendency  and  lis  pendens,  641 

FOREIGN  CORPORATIONS,  see  Occupa- 
tion, Business,  and  Privilege  Taxes;  Offi- 
cers and  Agents  of  Private  Corporations. 

FOREIGN  LAWS: 

Notice,  589 

FORFEITURE,  see  Mutual  Insurance. 

FRAUD : 

Municipal  securities,  73 
Negligence,  478 
Parol  evidence,  1099 


FRAUDS,  STATUTE  OF  : 

Options,  927 
Partition,  1137 

FULL    PROSECUTION,   see    Notice  op 
Pendency  and  Lis  Pendens. 

GAS  AND  GAS  COMPANIES,  see  Natural 
Gas. 

GROSS  NEGLIGENCE  (see  Negligence): 
Negligence,  459 

GUARANTY : 

National  banks,  376 

HABEAS  CORPUS: 
Ordinances : 

Attack  upon  validity,  979 

HAWKERS  AND  PEDDLERS  : 

Occupation,  business,  and  privilege  taxes, 

795 

HEIRS,  see  Partition. 

HEREDITAMENTS : 

Partition,  1160 

HIGHWA  VS.  see  Nuisances. 

HOMESTEAD  (see  Partition): 

Notice  of  pendency  and  lis  pendens,  614 

HOMICIDE,  see  Murder  and  Manslaugh- 
ter. 

HUSBAND  AND  WIFE  (see  Partition): 
Murder  and  manslaughter : 

Adultery  of  wife,  187 
Next  of  kin,  538 

IDEM  SONANS,  see  Name. 
Laws,  318 

Name  ascertained,  318 
Nation,  318 

IDENTITY  : 

Murder  and  manslaughter,  231,  234 

ILLEGAL  CONTRACTS  : 
Parol  Evidence,  see  Parol  Evidence. 

IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS,  see  Occupation,  Business, 
and  Privilege  Taxes. 

IMPROVEMENTS  : 

Municipal  secuiities,  39 
Partition,  1172 

INCORPOREAL  HEREDITAMENTS: 

Partition,  1160 

INDEPENDENT  CONTRACTORS: 
Nuisances  : 

Liability,  717 

INDISPENSABLE  : 

Necessary,  449 

INEVITABLE  ACCIDENT: 

Negligence,  497 

INFANTS   (see   Negligence;    Parent  and 
Child;  Partition): 
Notary  public,  556 
Nuisances,  719 

Criminal  prosecution,  712 

INITIALS,  see  Name. 

INJUNCTIONS  (see  Nuisances;  Partition): 
National  banks,  399 
Notice  of  pendency  and  lis  pendens,  653 
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INJUNCTIONS,  cont'd. 

Occupation.,  business,  and  privilege  taxes  : 

Restraining  collection,  820 
Officers  and  agents  of  private  corporations  : 

Abuse  of  trust,  878 

Election,  837 

Validity  of  elections,  843 
Ordinances : 

Attack  upon  validity,  979 

Enforcement,  998 

Violation,  999 
Partition,  1132 

INNOCENCE,    see     Murder    and  Man- 
slaughter. 

INSANITY,  see  Partition. 

INSOLVENCY    (see    Mutual  Insurance; 
National  Banks): 
Parent  and  child,  1060 

INSPECTION  OF  RECORDS,  see  Munici- 
pal Records. 

INSURANCE,  see  Mutual  Insurance. 

INTENT,  see  Murder  and  Manslaughter. 

INTEREST  (see  Municipal  Securities): 
Municipal  securities  : 
Interest  on  warrants,  25 

Agreement  to  pay  interest,  26 
Constitutional  restrictions,  26 
General  liability  for  interest,  25 
Statutory  provisions,  25 
Suspending  interest,  26 

INTERPRETATION  (see  Parol  Evidence): 
Ejuadem  generis,  1012,  1016 

INTKRPRETER: 

Oaths  and  affirmations,  751 

INTERSTATE  COMMERCE  (see  Occupa- 
tion, Business,  and  Privilege  Taxes): 
Ordinances,  982 

INTER  VENING  CA  USES,  see  Negligence. 
INVITATION,  see  Negligence. 

IRRIGATION  : 

Municipal  securities,  42 

JOINT    TENANTS    AND    TENANTS  IN 
COMMON  (see  Partition): 
Parcenary  (estates  in)  1032 

jud<;i  :s  : 

Municipal  courts  : 

Qualification  of  judges,  7 
Oaths  and  affirmations,  747 

.11  MOMENTS  (see  Notice  of  Pendency  and 

Lis  Pendens): 
Municipal  courts  : 

Review  of  judgmenis,  6 
Municipal  securities  : 

Effect  of  recovery  of  judgment,  31 

JUDICIAL  NOTICE: 

Notary  public,  567 

JUDK  I A  li  SALES  (see  Notice  of  Pendency 
and  Lis  Pendens;  Partition): 
Notice  of  pendency  and  lis  pendens  : 

Rights  acquired  after  j udg merit  or  decree, 
621 

Officers  and  agents  of  private  corporations  : 

Purchase  at  execution  or  judicial  sale,  204 


JURISDICTION  (see   Municipal  Courts; 
Murder  and  Manslaughter;  Notary 
Public;  Partition): 
Notice  of  pendency  and  lis  pendens,  608 

JURY : 

Partition,  1174 

JUSTICES  OF  THE  PEACE: 

Notary  public,  567 

JUSTIFIABLE  HOMICIDE,  see  Murder 
and  Manslaughter. 

LANDLORD  AND  TENANT  (see  Parti- 
tion): 
Nuisances : 

Action  by  lessee,  721 
Action  of  landlord,  722 
Liability,  721 

LETTERS  : 

Murder  and  manslaughter,  228 
Parol  evidence,  1088 

LIBERTY  OP  THE  PRESS  : 

Occupation,  business,  and  privilege  taxes, 
806 

LICENSES  (see  Negligence): 
Nuisances,  723 

Effect  of  license,  723 

Equity  to  restrain  action  for  damages,  723 

In  general,  723 

Municipal  corporations,  739 

LICENSE  TAXES,  see  Occupation,  Busi- 
ness, and  Privilege  Taxes. 

LIENS,  see  Mutual  Insurance;  National 
Banks. 

LIMITATION  OF  ACTIONS  (see  Mutual 

Accounts;  Partition): 
Municipal  securities : 

Warrants  or  orders,  30 
Murder  and  manslaughter,  235 

Manslaughter,  235 

Murder,  235 
Mutual  insurance,  282 
National  banks : 

Criminal  law,  372 

Dividends,  349 

Liability  of  stockholders,  346 
Personal  liability  of  officers,  360 
Notary  public,  574 

Notice  of  pendency  and  lis  pendens,  623,  653 
Nuisances,  724 

Consequential  injury,  724 

Continuing  or  temporary  nuisance,  724 

Permanent  injuries,  724 

Presumption  of  grant  may  bar  action,  724 

Statute  runs  from  completion  of  perma- 
nent nuisance,  724 
Officers  and  agents  of  private  corporations,  879 

Allowance  of  a  claim  barred  by  the  statute 
of  limitalions,  863 

Failure  to  file  reports.  885 

Statutory  liability  to  corporations,  S83 
Partition,  1138 

LIS  PENDENS  (see  Notice  OF  Pendency  and 
Lis  Pendens): 
Municipal  securities,  65 

LOANS,  see  National  Banks. 

LOCO  PARENTIS,  see  Parent  and  Child. 
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LOST  PAPERS: 
Municipal  securities : 

Lost  warrants,  20 

i,"\i\<;  in  WAIT  (see  Murder  and  Man- 
slaughter): 
Murder  and  manslaughter,  158 

MAINTENANCE,  see  Parent  and  Child. 

MALICE  (sec  Mi  rder  and  Manslaughter): 
Municipal  courts,  4 
Municipal  records  : 

Custody  of  records,  n 

Inspection  of  records,  11 
Occupation,  business,  and  privilege  taxes : 

To  compel  issuance  of  license,  821 

Election,  837 
Ordinances : 

Attack  upon  validity,  980 

MANSLAUGHTER,  see  Murder  and  Man- 
slaughter. 

MANUFACTURERS  : 
Occupation,  business,  and  privilege  taxes  : 

Exemptions,  816 

MAPS  : 

Murder  and  manslaughter,  228 

MARRIAGE,  see  Parent  and  Child. 

MARRIED  WOMEN  (see  Partition): 
Nuisances : 

Criminal  prosecution,  712 

MASTER  AND  SERVANT : 
Nuisances  : 

Criminal  prosecution,  711 
Obscenity,  762 

Occupation,  business,  and  privilege  taxes  : 

Whether  payable  by  employer  or  by  em- 
ployee, 813 

MA  YOR,  see  Ordinances. 

MEETINGS  (see  Officers): 
Ordinances : 

Meetings  of  council,  957 

MERCHANT : 

Occupation,  business,  and  privilege  taxes, 
810 

MERGER,  see  Parol  Evidence. 

MILITARY  LAW  (see  Parent  and  Child): 
Murder  and  manslaughter : 

Commission  under  military  orders,  103 

MILLS : 

Partition,  1161 

MISTAKE  (see  Partition): 
Parol  evidence,  see  Parol  Evidence. 

MON  EY  : 
Municipal  securities : 

Warrants  as  money,  16 
Warrants  of  municipality,  16 

MONOPOLIES  : 
Ordinances  : 

Creation  of  monopoly,  991 

MORTGAGES  (see  National  Banks;  Parti- 
tion): 

Notice  of  pendency  and  lis  pendens  : 

Mortgage  notes  and  bonds,  629 


MUNICIPAL  CORPORATIONS  (see  Occu- 
pation, Business,  and  Privilege  Taxes; 
Ordinances;  Parks  and  Public  Squares): 
Courts,  see  Municipal  Courts. 
Creation  and  establishment : 
Authority  to  establish,  2 
Municipal  courts,  see  Municipal  Courts. 
Natural  gas,  419 
Nuisances : 

Action  by  municipality,  722 
Injunctions,  710 

Liability  of  municipal  corporations  for  nui- 
sance, 717 
Failure  to  suppress  nuisance,  718 
In  general,  717 
Licensing  nuisances,  718 
Municipal  control,  739 

Declaring  nuisances,  739 
Licensing  nuisances,  739 
Power  to  punish,  740 
Records,  see  Municipal  Records. 

MUNICIPAL  COURTS,  I 
Abolition : 

Authority  to  abolish,  3 
Amount  in  controversy,  4 
Characteristics,  1 
Corporations,  4 
Creation  and  establishment,  2 
Authority  to  abolish,  3 
Mandatory  that  court  be  held,  3 
Criminal  cases,  5 
In  general,  5 

Jurisdiction  limited  to  crimes  committed 
within  municipality,  6 
Definition,  1 
Equity  jurisdiction,  4 
Establishments,  see  infra.  Creation  and  Es- 
tablish. 
Inferior  or  superior  courts,  2 
Judges : 

Qualification  of  judges,  7 
Judgment : 

Review  of  judgments,  6 
Jurisdiction : 

Criminal  cases,  see  infra,  Criminal  Cases. 
Jurisdiction  in  civil  cases,  3 
Equity  jurisdiction,  4 
Limitation  as  to  amount,  4 
Mandamus,  4 

Residence  of  parties,  see  infra.  Residence 
of  Parties. 
Mandamus,  4 
Residence  of  defendant,  3 
Corporations,  4 
Natural  persons,  3 
Residence  of  jurisdictional  fact,  4 
Residence  of  plaintiff,  4 
Superior  or  inferior  courts,  2 
Terms : 

Mandatory  that  court  be  held,  3 

MUNICIPAL  RECORDS,  8 
Amendment  of  record,  10 

By  clerk,  10 
By  order  of  counsel,  10 
By  succeeding  counsel,  10 
Mandamus  to  compel  amendment,  II 
Criminal  law : 

Falsification  of  record,  12 
Custody  of  records,  1 1 
Mandamus,  11 
Replevin,  11 
Trover,  11 
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MUNICIPAL,  RECORDS,  cont'd. 
Evidence,  8 

In  general,  8 

Minutes  after  making  formal  record,  9 
Minutes  before  making  formal  record,  9 
Parol  evidence  to  affect  record,  g 
Record  primary  evidence  of  acis  of  munici- 
pality, 9 

Rights  of  creditors  not  to  be  prejudiced  by 
failure  to  keep  proper  records,  10 
Falsification  of  record,  12 
Inspection  of  records,  1 1 

Damages  for  refusing  inspection,  11 

Mandamus,  11 

Right  to  inspection,  it 
Liability  for  falsification  of  record,  12 
Mandamus : 

Custody  of  records,  11 

Inspection  of  records,  11 

Mandamus  10  compel  amendment,  II 
Municipal  securities,  68 

Notice,  65 

Protection  afforded  to  purchaser  of  munici- 
pal records,  72 
Necessity  of  record  as  affecting  validit  y  of 

proceedings,  12 
Parol  evidence,  9 
Replevin,  11 
Trover,  11 

MUNICIPAL,  SECURITIES,  13 
Actions  on  warrants,  28 

Damages,  29 
Defenses,  29 

Effect  of  recovery  of  judgment,  31 
In  general,  28 
In  Washington,  29 
Limitation  of  actions,  30 
Presentation  for  paymenl,  29 
Set-off,  recoupment,  and  counterclaim,  30 
Want  of  funds  for  payment,  29 
Assent  of  taxpayers  or  voters  (see  infra.  Elec- 
tions), 46 
Calling  successive  elections,  47 
Canvass,  49 

Conduct  of  elections,  49 
Contesting  election,  49 
Form  and  character  of  proposition  submit- 
ted, 47 
Form  of  ballots,  49 
In  general,  46 
Notice  of  election,  48 

Order,  call  or  proclamation  for  election,  47 

Petition  for  election,  48 

Qualification  of  voters,  49 

Requisite  vote  to  carry  proposition,  48 

Return,  49 

Time  of  holding  election,  48 
Assignments,  see  infra,  TRANSFER  of  Bonds 

\nd  Rights  of  Bona  Fide  Holders,  27 
Ballots  49 

Bills  of  exchange  and  promissory  notes,  26,  31 

Form  of  negotiability,  54 
In  general,  31 

Municipal  bills  and  notes,  31 
Negotiability,  31 
Bona  fide  holders,  38,  51,  62 

Bona  fide  purchaser  of  municipal  bonds 

protected.  62 
Bonds  in  excess  of  authorized  indebted- 
ness, 67 

Bonds  issued  without  authority,  66 
Bonds  sold  in  open  market,  64 


MUNICIPAL  SECURITIES,  confd. 
Bona  fide  holders,  cont'd. 

Breach  of  collateral  agreement  by  payee, 
74 

Burden  of  proof  as  to  performance  of  pre- 
requisites to  exercise  power,  76 

Canceled  bonds  re-issued,  75 

Conditional  grants  in  aid  of  railways,  74 

Consideration  payment  of  antecedent 
debt,  64. 

Declarations    of    municipal    officers  or 

agents,  75 
Defects  in  form  of  bond,  75 
Defects  in  organization  of  donee  railway 

company,  75 
Defects  in  petition,  71 

Duty  on  part  of  purchaser  to  make  in- 
quiry, 66 
Effect  of  making  inquiry,  66 
Effect  of  recitals  of  compliance,  74 
Estoppel  by  acquiescence,  76 
Failure  of  consideration,  75 
Fraud,  73 

Holder  as  collateral  security,  64 
Improper  disposition  of  bonds  by  payee,  75 
In  general,  62 

Irregularities  in  election,  70 
Irregularities  in  exercise  of  power  to  issue 
bonds,  68 

Irregularities  in  sale  or  disposition  of 
bonds,  72 

Misapplication  of  proceeds  of  bonds,  73 
Municipal  records,  65,  68 
Notice,  65 

Official  character  and  authority  of  officers 

issuing  bonds,  72 
Overdue  coupons,  65 
Presumptions,  64 

Protection  afforded  by  prior  judicial  de- 
cisions, 72 
Protection  afforded  by  prior  records,  72 
Purchase  below  par,  64 
Purchaser  after  maturity,  65 
Purchasers  on  credit,  64 
Recitals,  73 

Recitals  as  constructive  notice,  65 
Recitals  as  to  purpose  of  issue,  73 
Recitals  inconsistent  on  their  face,  70 
Subrogation  to  rights  of  antecedent  hold- 
ers, 63 
Unauthorized  recitals  69 
Value,  64 

Who  are  bona  fide  holders,  62 
Bonds,  32 

Bonds  redeemable  at  pleasure,  56 

Computation  of  time,  56 

Conditions  precedent  to  issuance  of  bonds,  see 
infra,  CONDITION  PRECEDENT  TO  ISSU- 
ANCE of  Bonds. 

Date,  58 

De  facto  municipal  corporations,  60 

Denomination  of  bonds,  57 

Execution  of  bonds,  see  infra,  Execution 
OF  Bonds. 

Form  of  bonds  in  general,  53 

Form  of  negotiability,  54 

Illegal  issue  of  bonds,  see  infra.  Right  AND 
Liability  Arising  Out  of  Illegal  Is- 
sue of  Bonds. 

Interest,  56 

Limitation  on  indebtedness ,  see  infra,  Limi- 
tation on  Indebtedness. 
Medium  of  payment,  53 
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-mi  NIOIPAL  SECURITIES,  cont'd. 
Bonds,  cont'd. 

Option  to  redeem  before  maturity,  56 
Place  of  payment,  55 

Re.  iial  as  10  purpose  for  which  bonds  are 
issued,  57 

Reference  to  statutory  authority,  58 

Sale  of  bonds,  see  infra.  Sale  ok  Negotia- 
tion ok  Bonus. 

Time  of  payment,  55 

Time  of  payment  where  statute  fixes  no 
time,  56 

Time  of  payment  where  the  maximum 
period  is  fixed,  56 
Bounties,  39 
Bridges,  40 
Burden  of  proof : 

Performance  of  prerequisites  and  exercise 
of  power,  76 
Cancellation,  52,  75 
Cancellation  of  bonds,  61 
Cancellation  of  warrants,  24 
Conditions  precedent  to  issuance  of  bonds,  45 

Assent  of  taxpayers  or  voters,  see  infra. 
Assent  of  Taxpayers  or  Voters. 

Failure  to  prove  sinking  fund  or  tax  for 
payment  of  bonds,  46 

In  general,  45 
Consent  of  taxpayers  or  voters,  see  infra,  As- 
sent of  Taxpayers  or  Voters. 
Consideration : 

Failure  of  consideration,  75 

Payment  of  antecedent  debts,  64 

Warrants,  17 
Constitutional   law  (see   infra.  Limitation 
upon  Indebtedness): 

Funding  or  renewal  bonds,  36 
Contests  of  election,  49 
Curative  acts,  44 
Date,  58 
Debt: 

Warrants  receivable  in  payment  of  debt,  20 
Declarations  : 

Municipal  officers  or  agents,  75 
De  facto  corporations,  60 
De  facto  officers,  51 
Delivery : 

Escrow,  75 
Delivery  in  escrow,  75 
Delivery  of  bonds,  52. 
Drainage,  40 
Drains,  42 

Elections  (see  infra.  Assent  of  Taxpayers  or 
Voters): 

Irregularities  in  elections,  70 

Irregularities  in  petition  for  election,  71 
Escrow,  75 
Estoppel,  76 
Execution  of  bonds,  50 

Bona  fide  holders,  51 

Cancellation  and  re-issue,  52 

Coupons,  51 

De  facto  officers,  51 

Delivery,  52 

Lithograph  facsimile  of  signature,  51 
Official  designation,  51 
Place  of  signing,  51 

Power  to  issue  bonds  intrusted  to  boards, 

52 

Registration,  52 
Sealing,  51 
Signing.  50 

Signing  during  term  of  office,  51 


MUNICH*  A  I;  SECURITIES,  cont'd. 
Expense  of  election,  50 
Fraud,  73 

Funding  and  renewal  bonds,  34 

Amount  of  bonds  to  be  issued,  38 

Constitutional  and  statutory  restrictions 
on  indebtedness,  37 

Constitutionality  of  statute,  36 

Form  of  funding  bonds,  37 

Implied  power  to  issue,  34 

Judgment  bonds,  35 

Recovery  on  original  indebtedness,  38 

Right  of   creditors  to  demand  funding 
bonds,  36 

Rights  of  bona  fide  holders,  38 

Sale  of  bonds,  35 

Statutory  authority,  35 

What  indebtedness  may  be  refunded,  36 
Funding  warrants,  24 
Illegal  contracts,  60 

Enjoining  illegal  issue  of  bonds,  60 

Enjoining  payment  of  bonds,  61 

Injunction  against  collection  of  tax,  61 

Liability   of    payee    negotiating  illegal 
bonds,  62 

Proceedings  to  cancel  bonds,  61 

Recovery  against  municipality  on  implied 
contract,  61 
Illegal  issue  of  bonds,  see  infra.  Rights  AND 

Liabilities  Arising  Out  of  Illegal  Issue 

of  Bonds. 
Im provements,  39 
Injunction,  60 

Enjoining  illegal  issue  of  bonds,  60 

Enjoining  payment  of  bonds,  61 

Injunction  against  collection  of  tax,  61 

Sinking  fund,  82 
Interest,  56 

Default  of  payment,  78 

In  general,  56 

Interest  at  rate  less  than  authorized,  57 
Interest  on  warrants,  25 

Agreement  to  pay  interest,  26 
Constitutional  restrictions,  26 
General  liability  for  interest,  25 
Statutory  provisions,  25 
Suspending  interest.  26 
Rate  not  definitely  fixed,  57 
Semi-annual  payment  of  interest,  57 
Irrigation,  42 
Judgments : 

Effect  of  recovery  of  judgment,  31 
Lights,  41 

Limitation  of  actions : 

Warrants  or  orders,  30 
Limitation  on  indebtedness,  42 
Bona  fide  holder,  67 
Bonds  for  public  improvements,  41 
Bonds  in  excess  of  authorized  indebted- 
ness, 67 

Bonds  payable  from  particular  fund,  44 
Bonds  sold  at  premium,  43 
Changing  limit  of  indebtedness,  44 
Constitutional  restrictions  42 
Curative  acts,  44 

Debt  limit  exceeded  before  issuance  of 
warrant,  17 

Decrease  in  property  valuation,  43 

Effect  of  recovery  of  judgment  by  bond- 
holder, 44 

In  general,  42 

Interest  coupons,  43 

Limited  tax  rate,  43 
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MUNICIPAL,  SECURITIES,  contd. 
Limitation  on  indebtedness,  cont'd. 

Presumption  with  regard  to  excess  of  in- 
debtedness, 44 

Recital  within  bonds,  67 

Recovery  for  money  had  and  received,  44 

Refunding  and  renewal  bonds,  37 

Statutory  restrictions,  42 

Two  independent  corporations,  43 
Lis  pendens.  65 
Lost  papers : 

Lost  warrants,  20 
Maturity : 

Purchaser  after  maturity,  65 
Money : 

Warrants  as  money,  16 
Municipal  records,  68 

Notice,  65 

Protection  afforded  to  purchaser  of  muni- 
cipal records,  72 
Municipal  taxation,  82 
Negotiable  instruments,  26,  31 

Form  of  negotiability,  54 
Negotiation    of  bonds,  see  infra,  SALE  OR 

Negotiation  of  Bonds. 
Notice,  65 

Notice  of  election,  48 

Order  of  payment,  78 

Orders,  see  infra.  Warrants  or  Orders. 

Overissue,  82 

Par,  5q 

Purchase  below  par,  64 
Payment : 

Place  of  payment,  55 

Time  of  payment,  55 
Payment  of  bonds,  77 

Bonds  payable  from  special  fund  or  tax,  79 

In  general,  77 

Interest  on  default  of  payment,  78 

Medium  of  payment,  77 

Misappropriation  of  tax  collecied  for  pay- 
ment of  bonds,  77 

Order  of  payment,  78 

Overissue  of  bonds,  82 

Place  of  payment,  78 

Remedies  to  compel  payment,  80 

Sinking  fund,  81 

Time  of  payment.  78 

To  whom  payment  authorized,  77 
Payment  of  warrants,  21 

Claim  of  particular  fund,  22 

Duty  of  officer  to  pay  warrants  and  liabili- 
ties arising  out  of  nonpayment,  22 

Enjoining  payment  of  illegal  warrants,  21 

Failure  to  provide  fund,  23 

Fund  from  which  warrant  payable,  22 

Misappropriation  of  fund,  23 

Order  in  which  warrants  payable,  23 

Recovery  of  money  paid  on  illegal  war- 
rant, 21 

Re-issue  of  warrant  after  payment,  21 
Statutory  provisions  as  to  order  in  which 

warrants  payable,  23 
To  whom  payment  to  be  made,  21 
Warrant  drawn  upon  a  particular  fund  for 

claim  payable  solely  out  of  such  fund, 

22 

Petition  forelection,  48 

Place  of  payment,  78 

Power  to  issue  bonds,  32 

Assessments  on  property  benefited,  41 
Authorized  loans  from  municipality,  33 
Bona  Jide  holder,  68 


MUNICIPAL  SECURITIES,  cont'd. 
Power  to  issue  bonds,  cont'd. 

Bonds  circulating  as  money,  33 
Bonds  for  money  borrowed,  33 
Bonds  issued  without  authority,  66 
Bonds  to  enforce  lawful  indebtedness,  32 
Bounties,  39 
Bridges,  40 

Construction  of  statutes  for  issuance  of 

bonds,  33 
Corporate  purposes,  38 
Curative  acts,  44 
Disposal  of  bonds,  34 
Drainage,  40,  42 

Funding  and  renewal  bonds,  see  infra,  FUND- 
ING and  Renewal  Bonds. 
General  power  to  issue,  32 
Implied  power,  32 
Improvements,  39 
Irrigation,  42 

Issuance  of  bonds  must  be  for  corporate 

purpose,  38 
Light,  41 

Limitation  on  indebtedness,  41 

Limitation  on  indebtedness ,  see  infra.  Limi- 
tation on  Indebtedness. 

Misappropriation  of  funds  borrowed,  34 

Particular  provision  for  mode  of  paying 
indebtedness,  33 

Power  to  borrow  money,  34 

Public  buildings,  39,  40 

Public  improvements,  39 

Public  works,  39 

Purchases  on  credit,  34 

Sewerage,  40 

Special  purposes  for  which  bonds  may  be 

authorized,  38 
Streets,  40 

Subscriptions  and  donations  of  railway 
companies,  34 

Unauthorized  indebtedness,  33 

Water,  41 
Printing  warrants,  19 
Public  buildings,  39,  40 
Public  purposes.  38 
Public  works,  39 
Recitals,  57 

Irregularities  in  exercise  of  power  to  issue 
bond?,  68 

Recital  as  to  purpose  of  issue,  73 

Reciials  inconsistent  on  their  face,  70 

Unauthorized  recitals,  69 
Records,  see  MUNICIPAL  Records. 
Registration  of  warrant,  19 
Re-issue,  52,  75 
Re-issue  of  warrants,  24 

Renewal  bonds,  see  infra,  FUNDING  AND  RE- 
NEWAL Bonds. 

Rights  and  liabilities  arising  out  of  illegal  issue 
of  bonds,  60 
Enjoining  illegal  issue  of  bonds,  60 
Enjoining  payment  of  bonds,  61 
Injunction  against  collection  of  tax,  61 
Liability   of    payee    negotiating  illegal 

bonds,  62 
Proceedings  to  cancel  bonds,  61 
Recovery  against  municipality  on  implied 
contract,  61 

Sale  or  negotiation  of  bonds,  58 
In  general,  58 
Liability  on  bids,  59 
Municipality  may  employ  a  broker,  59 
Par  value,  59 
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mi  NICIPAL  SECURITIES,  cont'd. 
Sale  or  negotiation  of  bonds,  tout' J. 
Paying  indebtedness,  5S 
Price.  59 

Purchase  by  municipal  olficers,  59 

Whe  e  bonds  are  issued  for  the  purpose  of 
borrowing  money,  58 
Scaling,  82 
Seal,  52 

Warrants,  19 
Set-oil.  recoupment,  and  counterclaim,  30 
Several  kinds  of  municipal  securities,  16 
Sewers,  40 
Signature.  50 
Signature  of  warrant,  18 
Sinking  fund,  Si 

Failure  to  provide  sinking  fund  for  pay- 
ment of  bonds,  46 

In  general,  81 

Injunction,  81 

Investment  of  sinking  fiund,  82 
Stamps : 

Warrants,  20 
Streets  and  sidewalks,  40 
Subrogation,  63 

Taxation  (see  infra,  Assent  of  Taxpayers 

or  Voters): 
Bonds  payable  from  special  tax  or  fund,  79 
Failure  to  provide  tax  for  payment  of 

bonds,  46 

Injunction  against  collection  of  tax,  61 
Warrants  receivable  in  payment  of  taxes, 
20 

Time,  computation  of,  56 

Time  of  holding  election,  48 

Time  of  pavment,  55,  78 

Transfer  of  bonds  and  rights  of  bona  fide  holders, 

62 

Protection  afforded  to  bona  fide  holders,  see 
infra,  BONA  FlDE  HOLDERS. 

Transfer  of  bonds,  62 
Transfer  of  warrants,  26 

Liability  between  transferer  and  trans- 
feree, 28 

Manner  of  transfer,  28 

Minority  rule,  27 

Negotiability  of  warrants,  26 

Statutory  requirements,  28 

Transfer  or  assignment,  27 
Ultra  vires,  76 

Voters,  sc  infra,  ASSENT  OF  TAXPAYERS  OR 

Voters. 
Warrants  or  orders,  16 

Actions  on  warrants,  see  infra,  Actions  on 

Warr  \nts. 
Allowance  of  claim  and  order  for  warrant, 

18 

Burden  of  proof,  17 

Calling  in  warrants  for  examination,  can- 
cellation and  re-issue,  24 
Circulation  as  money,  16 
Compelling  issuance  of  warrant,  20 
Consideration,  17 
Contents,  19 

Debt  limit  exceeded  before  issuance  of 

warrant,  17 
Definition  and  nature  of  warrants,  16 
Delivery  of  warrant,  19 
Designation  of  fund  for  payment,  19 
Enjoining  illegal  issuance  of  warrants,  20 
Form,  19 

Formalities  and  requisites,  18 
Funding  warrants,  24 


MUNICIPAL  SECURITIES,  cont'd. 
Warrants  or  orders,  cont'd. 

General  power  to  issue  warrants,  16 

Implied  power  10  issue  warrants,  17 

Interest  on  warrants,  25 

Issuance  of  warrants,  18 

Issuance  of  warrants  in  anticipation  of 

taxes,  17 
Limitation  of  actions,  30 
Lost  warrants,  20 
Manner  of  printing,  19 
Negotiability,  26 

Payment  of  warrants ,  see  infra,  Payment 

of  Warrants. 
Presentation  of  warrant,  19 
Presumption  with  regard  to  validity  of 

warrants,  20 
Registration,  19 
Seal,  19 

Selling  warrants,  16 

Set-oft,  recoupment,  and  counterclaim,  30 
Signature,  18 
Stamps,  20 

To  whom  to  be  drawn,  18 
Transfer  of  warrants,  see  infra,  TRANSFER 
of  Warrants. 
Unauthorized  contracts,  16 
Validating  invalid  warrants,  20 
Warrants  receivable  in  payment  of  taxes 
and  debts  due  to  municipality,  20 
Water,  41 

MURDER  AND  MANSLAUGHTER,  83 

Abandonment  of  children,  193 
Abandonment  of  criminal  purpose,  126 
Communication  essential,  126 
Defense  of  abandonment,  126 
Essentials  of  proof,  126 
Of  design  to  do  other  unlawful  acts,  126 
Of  design  to  kill,  126 
Of  instigation  to  kill,  126 
Proof,  126 
Abortion  (see  Unborn  Children),  154 

Involuntary  manslaughter,  190 
Accessories  (see  infra.  Aiding  and  Abetting 
in  Homicide;  Instigating  Others  to 
Commit  Homicide): 
Receiving  or   assisting  slayer  after  the 

homicide,  125 
Statutes,  126,  127 
Accident,  189,  208 

Supervening  accidents,  94 
Accomplices  (see  infra.  Aiding  and  Abetting 
in  Homicide): 
Accessories,  aiders  and  abettors,  etc.,  127 
Receiving  or  assisting  slayer  after  the 

homicide,  125 
Statutes,  127 
Acts  affecting  pride  and  reputation  of  accused, 
187 

Adultery  of  wife,  187 

Detection  in  act  of  adultery,  187 

Illicit  intercourse  with  other  members  of 

defendant's  family,  188 
Killing  in  revenge,  188 
Admissibility  of  evidence,  211 
Articles  in  evidence,  227 
Blood-stains,  227 
Bullets,  227 
Character,  225 
Characterof  accused,  225 
Character  of  deceased.  225 
Circumstantial  evidence,  213 
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MURDKR  AND  MAN9LA  I  OHTER,  cont'd. 
Admissibility  of  evidence,  cont'd. 
Clothing  of  deceased,  227 
Condition   of  body  and  clothing  of  de- 
ceased, 226 
Condition  of  weapons,  227 
Diagrams,  228 
Dying  declarations,  213 
Evidence  as  to  deceased  going  armed,  226 
Evidence  as  to  motive,  see  infra,  MOTIVE. 
Evidence  incriminating  another,  229 
Inadmissible  evidence,  212 
In  general,  211 
Letters,  228 
Maps,  228 
Means,  224 
Money,  228 
Opportunity,  224 
Photographs,  228 

Possession  of  property  of  deceased,  228 
Preparation,  224 
Property  of  accused,  227 
Relations  and  feelings  existing  between  ac- 
cused and  deceased,  2  1 7 

Cause  for  feelings,  218 

Exceptions  to  the  general  rule,  19 

Ill-treatment,  218 

In  general,  217 

Quarrels,  218 

Relations  and  feelings  between  accused 
or  deceased  and  third  person  inadmis- 
sible, 119 

Relative  strength  of  accused  and  deceased, 
228 

Threats,  see  infra,  Threats. 
Weapons,  227 
Adultery,  216 

Adultery  of  wife,  187 
Aiding  and  abetting  in  homicide  (see  infra. 
Conspiracy),  iio 
Actual  perpetrator  acquitted,  ill 
Actual  perpetrator  dead,  ill 
Actual  perpetrator  fled  from  justice,  in 
Actual  perpetrator  unknown,  in 
Degrees  of  homicide  admitting  aiders  and 
abettors,  120 
Murder,  120 

Voluntary  manslaughter,  120 
Degrees  of  homicide  not  admitting  aiders  and 
abettors,  120 

Excusable  homicide,  120 
Involuntary  manslaughter,  120 

Essential  elements  of  criminal  liability,  112 

General  rule,  1 10 

Guilt  of  aider  andabbettor  not  dependent, 

in 
Intent,  1 12 

Aiding  and  abetting  person  incapable  of 

crime,  113 
Conspiracy  to  do  unlawful  act,  115 
Degree  of  guilt  measured  by  purpose, 
115 

Derivation  from  conspiracy  immaterial. 

Homicide  as  result  of  assault  and  bat- 
tery, 114 

Independent  attacks  by  several  persons, 
113 

In  general,  1 12 

Mistake  as  to  identity  of  victim  imma- 
terial, 113 

Participation  in  criminal  intent  essen- 
tial, 112 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Aiding  and  abetting  in  homicide,  cont'd. 
Intent,  cont'd. 

Preconcert  and  aid  being  lacking  mere 
criminal  intent  insufficient,  113 
Presence  and  participation,  1 1  5 

Acts  must  be  unlawful  and  unjustifiable, 
118 

Acts  must  contribute  to  death,  119 
Actual  or  constructive  presence  where 
design  is  to  do  other  unlawful  act,  117 
Actual  or  constructive  presence  where 

design  is  to  kill,  117 
Actual  parts  in  criminal  design,  117 
Failure  to  interfere,  116 
Ideniity  of  actual  perpetrator,  119 
Killing  by  relative  or  friend  of  partici- 
pant in  a  fight,  116 
Knowledge  by  principal  actor  of  assist- 
ance rendered,  116 
Nature  of  participation,  118 
Participation,  118 

Participation  shown,  preconcert  not  es- 
sential, 118 
Preconcert  lacking  both  presence  and 

participation  essential,  115 
Preconcert  not  essential,  1 1 8 
Presence  as  evidence,  116 
Presence  with  knowledge  or  approval  of 

crime,  116 
Proximity  to  scene  of  crime  immaterial, 
116 

Showing  preconcert,  117 
Sufficiency  of  contribution  to  death,  119 
Quarrel  provoked  by  one  to  furnish  pretext 

for  killing  by  another,  in 
Receiving  or   assisting  slayer  after  the 

homicide,  125 
Statutes,  127 
Arrest,  see  infra,  PUBLIC  OFFICERS. 
Excusable  homicide,  203 

Arrest  by  owner  of  stolen  goods,  205 
Arrest  by  private  person,  205,  206 
Circumstances  essential  to  justification, 
206 

Civil  offenses,  205,  206 
General  rule,  203 
Illegal  arrest.  205,  207 
In  case  of  an  offense  less  than  felony, 

204,  206 
Overcoming  resistance,  204 
Persons  assisting  officer,  204 
Preventing  escape,  205 
Preventing  interference  by  third  person, 
207 

Homicide  in  resisting  arrest,  122 
Illegal  arrest,  186 
Assault  and  battery  : 

Homicide  as  result  of  assault  and  battery, 
114 

Involuntaiy  manslaughter,  190 
Provocation,  182 

Actual  batterv,  182 
Assault  without  battery,  182 
Attack  provoked  by  accused,  184 
Battery  by  a  ihird  person.  183 
Battery  on  third  person,  183 
Blows  by  women,  children,  and  infirm 

persons,  183 
Blows  or  wounds  inflicting  pain  or  inj  urv, 
183 

Indignities  accompanying  attack,  1S3 
In  general,  182 
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MI'liDKIi  AM)  M  ANSIiAUGHTER,  cont'd. 
Assault  and  battery,  cont'd. 
Provocation,  . .'/;/',/. 
Mutual  combat,  see  Mutual  Combat: 
Slight  blows,  1S3 
Athletic  sports,  192 
Atrocity,  148,  175 

1  ><•  l;  1  its  ol  crime,  id.} 
Attempt  ^see  infra.  Public  Officers): 
Degrees  of  crime : 

Killing  in  perpetration  of,  or  attempt  to 
perpetrate,  designated  telonies,  164 
Homicide    in    perpetration   of  another 

felony,  166 
Killing  in  attempt  to  commit  suicide, 105 
Killing  one  person  in  attempt  to  kill  an- 
other, 105 
Breach  of  the  peace  : 

Homicide  daring  breach  of  the  peace,  122 
Breathing,  102 
Buildings,  erecting,  197 
Burden  of  proof,  229 

Corpus  delicti,  232 
Cannibalism,  209 

Capacity  to  commit  criminal  homicide,  91 

Convicts,  92 

Corporations,  92 

In  general,  91 
Cause  of  death,  93 

Death  within  year  and  day,  93 

In  general,  93 

Predisposing  conditions,  94 

Supervening  causes,  see  infra,  SUPERVEN- 
ING Causes. 
Character  in  evidence,  225 
Children  : 

Abandonment  of  children,  193 

Negligence  in  care  of  dependent  person, 
198 

Christian  Scientists,  198 
Circumstantial  evidence,  213 

Corpus  delicti,  232 

Clothing  of  deceased,  227 

Combat,  see  infra.  Mutual  Combat. 

Conditions,  see  infra,  Supervening  Causes. 

Confessions  : 

Corpus  delicti ,  233 

Conflict   between  implied  malice  and  pre- 
sumption of  innocence,  139 

Conflict  of  law,  see  infra.  Place  of  Jurisdic- 
tion. 

Conspiracy  (see  infra,  Aiding  and  Abetting 
in  Homicide;  Instigating  Others  to 
Commit  Homicide): 
Combining   in  unlawful   acts   resulting  in 
homicide,  121 
Accidental  killing  of  bystander  by  op- 
ponent of  person  charged,  124 
Act  not  dangerous,  124 
Circumstance  of  duress,  123 
Common  purpose  lawful,  125 
Duress,  123 

Essential  elements  of  criminal  liability, 
124 

General  principles,  121 
Homicide  arising  from  omission  of  duty, 
123 

Homicide  by  agent  of  conspirators,  123 
Homicide  during  breach  «f  peace,  122 
Manslaughter  resulting  from  unlawful 

act,  122 
Means  not  agreed  upon.  123 
Participation  in  unlawful  act,  j2§ 


MURDER  AND  MANSLAUGHTER,  cont'd. 
Conspiracy,  cont'd. 

Combining  in  unlawful  acts  resulting  in  homi- 
cide, cont'd. 
Resisting  arrest,  122 
Robbery,  122 

Time  when  conspiracy  was  formed,  im- 
material, 123 
Contributory  negligence,  195 
Conviction : 

Procuring  wrongful  conviction  and  execu- 
tion, 97 
Convicts,  92 
Cooling  time,  176 
Corporations,  92 
Corpus  delicti : 

Burden  of  proof,  232 

Circumstantial  evidence,  232 

Confessions,  233 

Constituent  elements,  231,  232 

Definition,  230 

Expert  evidence,  233 

How  proved,  232 

Identity,  231 

Necessity  for  proof,  231 

Statutory  changes,  233 

Sufficiency  of  evidence,  232 
Counties,  see  infra,  Place  of  Jurisdiction. 
Court  having  jurisdiction,  129 

Courts-martial,  131 

In  England,  129 

State  courts,  130 

United  States,  129,  130 
Courts-martial,  131 

Criminal  conspiracy,  see  infra,  CONSPIRACY. 

Criminal  homicide,  91 

Criminal  responsibility  of  participants,  105 

Abandonment  of  criminal  purpose,  see  infra, 
Abandonment  of  Criminal  Purpose. 

Aiding  and  abetting  in  homicide,  see  infra. 
Aiding  and  Abetting  in  Homicide. 

Combining  in  unlawful  acts  resulting  in 
homicide,  see  infra.  Combining  in  Un- 
lawful Acts  Resulting  in  Homicide. 

Effect  of  statutes,  126 

Instigating  others  to  commit  homicide,  see 
infra,  INSTIGATING  OTHERS  TO  COMMIT 

Homicide. 
Introductory,  105 
Punishment,  127 

Receiving  or  assisting  slayer  after  homi- 
cide, 125 
Cruelty,  175 

Circumstances  of  cruelty  or  atrocity,  148 

Degrees  of  crime,  164 
Deadly  weapons,  149 

Abortion,  154 

Clubs,  152 

Deliberate  use  of  weapon,  150 

Gross  recklessness  and  misconduct,  153 

Knives,  152 

Malice    implied    from    use    of  deadly 

weapons,  149 
Malice  implied  from  use  of  poison,  153 
Manner  of  use  as  determining  deadly  char- 
acter, 152 

Mere  fact  that  weapon  caused  death  not 

proof  of  deadly  character,  152 
Pistol,  152 

Question  for  court,  152 

Question  for  jury,  153 

Sledge-hammer,  152 

What  constitutes  a  deadly  weapon,  15a 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Death,  see  infra.  Cause  of  Death;  Execu- 
tion of  Sentence  of  Death. 
Death  penally,  235 
Declaration : 

Dying  declarations,  213 
De  facto  officers,  see  infra,  PUBLIC  OFFICERS: 
Definition,  91 

Corpus  delicti,  230 

Excusable  homicide,  201 

Manslaughter,  171 

Voluntary  manslaughter,  172 
Degrees  of  manslaughter,  199 

Assisting  suicide,  200 

In  general,  199 

Involuntary  homicide  in  perpetration  of 

crime  not  felonious,  200 
Residuary  clause,  201 

Unintentional  killing  in  heat  of  passion, 
200 

Unnecessary  killing  in  resisting  unlawful 
act,  200 

Voluntary  and  involuntary  manslaughter, 

200 

Degrees  of  murder,  156 

Degrees  created  by  statute,  156 
Determination  of  degree,  170 
Doubt  as  to  degree,  171 

Effect  of  plea  of  guilty,  171 

In  general,  170 
Effect  of  creating  degrees,  156 
Elements  of  murder  in  first  degree,  157 

Absence  of  lawful  provocation,  162 

Atrocity,  164 

Cruelty,  164 

Definitions  of   wilful,  deliberate,  and 

premeditated,  159 
Deliberation,  157,  159 
Duel,  158 

Evidence  of  premeditation  and  delibera- 
tion, 161 

Express  malice,  158 

Intent  to  kill,  see  infra.  Intent. 

Killing  in  perpetration  of,  or  attempt  to 
perpetrate,  designated  felonies,  164 

Killing  officer  in  resistance  of  arrest,  158 

Lying  in  wait,  158 

Malice.  161,  167 

Poison,  158 

Premediiation,  157,  159 
Preparing  to  kill,  162 
Presumption  from  fact  of  killing,  163 
Question  of  fact  for  jury,  161 
Seeking  deceased,  162 
Wilful,  159 
Intent  to  kill  as  affecting  degree  of  mur- 
der, 133 
Murder  in  first  degree,  156 
Murder  in  second  degree,  168 
Deliberation,  168 
Intent  to  kill,  169 
Premeditation,  168 
Presumption  from  fact  of  killing,  170 
What  constitutes  in  general,  168 
No  degrees  at  common  law,  156 
Punishment  for  murder  in  first  degree,  236 
Punishment  for  murder  in  the  second  de- 
gree, 237 

Punishment  for  murder  in  third  degree, 

238 

Statutory  provisions  as  to  murder  in  first 

degree,  156 
Third  degree,  170 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Deliberation.  157,  159,  161,  165,  168 
Diagrams,  228 
Disease : 

Communicating  disease,  97 

Killing  person  incurably  diseased,  93 
Distinction : 

Justifiable  homicide,  201 
Dower,  239 
Duelling : 

Degrees  of  murder,  158 
Duress,  103 

Combining  in  unlawful  acts  resulting  in 
homicide,  123 
Dying  declarations,  213 
Elements  of  criminal  homicide,  92 

Intent,  see  infra.  Intent. 
Person  killed,  see  infra.  Person  Killed. 
The  killing,  see  infra,  The  Killing. 
Escape : 

Death  in  attempt  to  escape,  96 

Preventing  escape,  205 

Arrest  by  private  person,  206 

In  case  of  an  offense  less  than  a  felony, 

206 

In  case  of  felony,  205 
In  civil  offenses,  206 
Prevention  of  escape  from  prison,  207 
Evidence,  211 

Admissibility  of  evidence,  see  infra,  AD- 
MISSIBILITY of  Evidence. 
Comparison  of  footprints,  234 
Corpus  delicti,  see  infra.  Corpus  Delicti. 
Footprints,  234 
Identity,  234 

Incriminating  another,  229 
Presumptions,  see  infra,  PRESUMPTIONS. 
Scope  of  section,  211 
Sufficiency,  229 
Threats,  see  infra,  THREATS. 
Time  of  death,  234 
Venue,  234 
Weight,  229 

Weight  and  sufficiency  of  evidence  : 
Excusable  homicide  (see  infra.  Justifiable 

and  Excusable  Homicide): 

Degrees  of  homicide  not  admitting  aiders 
and  abettors,  120 

Procuring  wrongful  conviction  and  execu- 
tion, 97 

Execution  of  sentence  of  death,  203,  236 

Circumstances  essential  to  justification, 
203 

Execution  must  be  performed  by  proper 

officer,  203 
Execution  must  be  pursuant  to  judgment, 

203 

In  general,  203 

Killing  must  be  required  by  law,  203 
Sentence  by  one  having  color  of  authority, 

203 

Expert  and  opinion  evidence,  233 
Express  and  implied  malice,  136 

Attending  circumstances  and  evidence,  138 
Burden  of  proof,  139 

Conflict  between  doctrine  of  implied  malice 
and  presumption  of  innocence,  139. 

Doctrine  of  implied  malice  declared  by 
statute,  138 

Express  malice,  136 

Implied  malice,  137 

In  general,  136 

Malice  as  an  inference  of  fact,  138 
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MURDER  IND  MANSLAUGHTER,  cont'd. 
Express  and  implied  malice,  cont'd. 

Malice,  as  a  presumption  of  law,  137 

Question  of  law  and  fact,  139 

Statutory  provisions,  13S 
False  testimony,  97 

Female  relatives,  sec  infra,  Provocation. 

Firearms,  191 

Footprints,  234 

Gamekeepers,  142 

Gestures,  sec  infra.  Provocation. 

Guns,  reckless  use  of,  191,  192 

Heat  of  passion,  see  infra,  PASSION. 

Homicide  in  general,  91 

Husband  and  wife : 

Adultery  of  wife,  187 
Identity,  231,  234 

Identity  of  actual  perpetrator,  119 
Illegal  acts,  see  infra.  Aiding  and  Abetting 

in  Homicide;  Conspiracy. 
Illegal  arrest,  205,  207 

Implied  ma/ice,  see  infra,  Express  And  Im- 
plied Malice. 

Imprisonment : 

As  alternative  of  death,  236 

Circumstantial  evidence,  237 

Court  has  no  power  to  review  the  action 

of  the  jury,  237 
Death  the  primary  punishment,  236 
Imprisonment  as  exclusive  punishment, 
237 

Murder  in  second  degree,  237 
Murder  in  third  degree,  238 
Infidelity,  216 

Innocence,  see  infra.  Presumptions. 
Instigating  others  to  commit  homicide,  106 
Essential  elements  of  criminal  liability, 

108 

Exception  in  case  of  principal  ex  necessi- 
tate, 107 

Guilt  of  accessory  dependent  upon  that  of 
principal,  107 

Instigating  one  to  procure  another  to  com- 
mit homicide,  106 

Instigation  to  kill  class  of  persons,  107 

Intent,  108 

Absence  at  time  of  homicide,  109 
Active  encouragement  to  crime,  log 
Commission  of  homicide,  iog 
Homicide  must  be  consequential  to  in- 
stigation, 108 
In  general,  108 

Intent  must  continue  to  time  of  killing, 

108 

Mistake  of  identity,  108 

Knowledge  and  place  of  homicide  imma- 
terial, 106 

Liability  at  common  law,  106 

Liability  under  statutes,  107 

Manner  of  executing  command  imma- 
terial, 106 

What  degrees  of  homicide  admit  accessories 
before  the  fact,  no 

Manslaughter,  no 
Murder,  no 
Insulting  words  and  conduct  to  female  relatives, 

see  infra.  Provocation. 
Intent,  see  infra,  Malice,  102 

Abandonment  of  criminal  purpose,  see 
infra.  Abandonment  of  Criminal  Pur- 
pose. 

Against  whom  directed,  104 

Act  directed  against  several  persons,  105 
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IURDER  AND  MANSLAUGHTER,  cont'd. 
Intent,  cont'd. 
Against  whom  directed,  cont'd. 
In  general,  104 

Killing  in  attempt  lo  commit  suicide, 

105 

Killing  one  person  in  attempt  to  kill 

another,  105 
Aiding  and  abetting  in  homicide,  112 

Aiding  and  abetting  person  incapable  of 

crime,  113 
Conspiracy  to  do  unlawful  act,  115 
Degree  of  guilt  measured  by  purpose, 

115 

Deviation  from  conspiracy  immaterial, 
113 

Homicide  as  result  of  assault  and  bat- 
tery, 114 

Independent  attacks  by  several  at  the 

same  time,  113 
In  general,  112 

Mistake  as  to  identity  of  victim  imma- 
terial, 113 

Participation    in    criminal    intent  es- 
sential, 112 
Preconcert  and  aid  being  lacking  mere 
criminal  intent  insufficient,  113 
Degrees  of  crime,  165 

Homicide  committed  in  perpetration  of 

another  felony,  167 
Intent  to  kill  third  person,  165 
Murder  by  lying  in  wait,  166 
Murder  by  means  of  poison,  166 
Proof  of  intent  to  kill,  167 
Wilful,    deliberate,   and  premeditated 
murder,  165 
Evidence  as  to  motive,  see  infra,  Motive. 
In  general,  102 

Instigating  others  to  commit  homicide,  108 

Absence  at  time  of  homicide,  109 
Active  encouragement  to  crime,  109 
Commission  of  homicide, 109 
Homicide  must  be  consequential  to  in- 
stigation, 108 
In  general,  108 

Intent  must  continue  to  time  of  killing, 

108 

Mistake  as  to  identity,  108 
Involuntary  homicide,  104 

Criminality  determined  by  nature  of  act, 
104 

In  general,  104 
Unlawful  acts,  104 
Murder,  132 

Actual  intent  to  kill  not  always  neces- 
sary, 132 

General  rule  as  to  intent  to  kill,  132 

Implied  intent  to  kill,  132 

Intent  to   kill  as  affecting  degree  of 

murder,  133 
Intent  to  kill  as  evidence  of  malice,  133 
Intent  to  kill  made  necessary  by  statute, 

133 

Murder  in  second  degree,  169 
Mutual  combat,  184 
Nature  of  intent,  102 
Nature  of  participation,  118 
Participation,  118 
Preconcert,  115 
Involuntary  manslaughter  (see  infra.  Intent), 
189 

Abandonment  of  children,  193 
Abortion,  190 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Involuntary  manslaughter,  cont'd. 

Accidental  discharge  during  improper  use, 
192 

Assault  and  battery,  190 
Athletic  sports,  192 
Attempt  to  frighten  person,  191 
Brandishing  gun,  192 
Culpable  negligence,  194 

Contributory  negligence,  195 

Driving  vehicles,  196 

Erecting  buildings,  197 

General  principles,  194 

Management  of  vessels,  196 

Negligence    in    respect   to  dangerous 
agencies,  195 

Negligence  of  physicians  and  surgeons, 
197 

Operating  machinery,  197 
Railroads,  195 
Definition,  189 

Degrees  of  homicide  not  admitting  aiders 

and  abettors,  120 
Degrees  of  manslaughter,  200 
Distinguished  from  accident  and  murder, 

189 

Firearms,  191 

Improper   performance  of   lawful  acts, 
193 

Misdemeanors,  190 

Negligence  in  care  of  dependent  person,  198 
Ability  to  perform  duty,  198 
Effect  of  religious  belief  in  efficacy  of 

drugs,  198 
Negligence  must  have  been  culpable, 

198 

Requisites  of  criminal  liability,  198 

Statement  of  rule,  198 
Pointing  gun  at  another,  192 
Practical  jokes,  193 
Reckless  discharge  of  firearms,  191 
Reckless  or  dangerous  acts,  191 
Unlawful  acts  causing  death,  190 
Wilful  misbehavior,  193 

Ejecting  trespasser  with  unlawful  vio- 
lence, 194 

Excessive  violence  of  officer,  194 

Immoderate  punishment,  193 
Jealousy,  216 
Jokes,  193 
Jurisdiction,  128 

Court  having  jurisdiction,  see  infra.  Court 

Having  Jurisdiction. 
Place  of  jurisdiction,  see  infra,  Place  OK 

Jurisdiction. 
Justifiable  and  excusable  homicide,  201 
Accident,  208 
Arrest,  see  infra,  ARREST. 
Common-law  distinctions,  202 
Definitions,  201 
Distinctions,  201 

Excusable    homicide  and  manslaughter 

distinguished.  202 
Excusable  homicide  defined,  201 
Execution  of  sentence  of  death,  see  infra, 

Execution  of  Sentence  of  Death. 
Felony  must  be  accompanied  by  force,  208 
ustifiablc  homicide  defined,  201 
ustification  or  excuse  limited  by  neces- 
sity, 210 
Law  of  necessity,  209 
Matters  of  justification  and  excuse,  202 
Modern  rule,  202 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Justifiable  and  excusable  homicide,  cont'd. 
Performance  of  legal  duties  or  promotion 

of  justice,  202 
Preventing  escape  from  prisons,  see  infra, 
Escape. 

Prevention  of  escape  from  prison,  207 
Prevention  of  felon)',  207 
Prevention  of  felony ,  see  infra,  Prevention 

of  Felony. 
Riot,  208 

Seduction  of  female  relatives,  208 
Self-defense,  209 

Justification,  see  infra.  Justifiable  and  Ex- 
cusable Homicide. 
Killing,  see  infra.  Mode  of  Killing;  The 

Killing;  The  Person  Killed. 
Killing  officers  and  others  in  discharge  of  pub- 
lic duty,  see  infra.  Public  Officers. 
Knives,  152 

Knowledge,  see  infra.  Intent;  Motive. 
Lelters,  228 

Life  destroyed,  see  infra.  The  Killing. 
Life  insurance  policy,  216 
Limitation  of  actions,  235 
Manslaughter,  235 
Murder,  235 
Lying  in  wait,  158,  166 
Machinery,  operating,  197 
Malice  (see  infra,  Intent): 
Aforelhought,  135 

Circumstances  of  cruelty  or  atrocity,  148 

Deadly  iveapon,  see  infra.  Deadly  Weapon. 
Definition,  133 
Degrees  of  crime,  167 
Degrees  of  murder,  158 
Disiinguishing  characterisiics,  135 
Express  and  implied  malice,  see  infra,  Ex- 
press and  Implied  Malice: 
Fact  of  killing,  140 

Facts  supporting  inference  of  malice,  140 
General  principles,  133 
Intent  to  kill  as  evidence  of  malice,  133 
Killing  in  resistance  of  lawful  restraint, 
136 

Killing  officers  and  others  in  discharge  of 
public  ditty,  see  infra,  PUBLIC  OFFICERS. 
Manslaughter,  189 
Means  of  killing,  148 
Mode  of  killing,  148 
Motive  as  affecting  malice,  134 
Personal  ill-will  and  threats  as  evidence  of 

malice,  134 
Presumption  of  continuance  of  malice,  135 
Provocation,  135 

Use  of  deadly  weapon,  see  infra,  Deadly 

Weapon. 
Voluntary  manslaughter,  175 
Manslaughter  (see  infra.  Involuntary  Man- 
slaughter; Provocation),  171 
Accessories  before  the  fact,  IIO 
Definition,  171 

Degrees  of  crime,  see  Murder  and  Man 

slaughter. 
Degrees  of  manslaughter,  see  infra.  De- 
grees of  Manslaughter. 
Excusable    homicide  and  manslaughter 

distinguished,  202 
Killing  without  malice,  189 
Punishment,  238 

Voluntary  manslaughter,  see  infra.  Volun- 
tary Manslaughter. 
Maps,  228 
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Ml  RDBR  AM)  MANSLAUGHTER, cont'd. 
Means,  224 

Means  of  killing,  see  infra.  Mode  of  Killing. 
Military  law : 

Commission  under  military  orders,  103 
.<l   .«•  of  killing,  97 

Advising  commission  of  suicide,  98 

Communicating  disease,  97 

Compelling  self  destruction,  98 

In  general,  97 

Malice,  148 

Operating  upon  mind  of  deceased,  97 
Procuring  wrongful  conviction  and  execu- 
tion, 97 

Suicide  by  mutual  agreement,  99 
Wilful  or  negligent  omission  to  act,  99 

Failure  to  prevent  felonious  homicide, 
100 

Failure  to  provide  necessaries,  100 
Failure  lo  rescue  person  from  peril,  99 
In  general,  99 
Money,  228 

Motive  (see  infra.  Malice): 
Evidence  as  to  motive,  214 
Infidelity,  216 
In  general,  214 
Jealousy,  216 

Knowledge  by  accused  necessary,  215 
Life  insurance  policy  of  deceased  paya- 
ble to  defendant,  215 
Pecuniary  gain,  215 
Removal  of  burden  or  obstacle,  216 
Suppression  of  evidence,  216 
Murder,  131 

Accessories  before  the  fact,  no 

Aiders  and  abettors,  120 

Definition,  131 

Degrees  of  murder,  see  infra.  Degrees  of 

Murder. 
Intent  to  kill,  see  infra,  Intent. 
Malice,  see  infra,  Malice. 
Peace  of  the  king,  131 
Punishment,  235 

Death  penalty,  235 

Execution,  236 

Imprisonment  as  alternative  of  death, 

236 

Imprisonment  as  exclusive  punishment, 

237 

In  general,  235 

Murder  in  the  first  degree,  235 
Murder  in  the  second  degree,  237 
Murder  in  third  degree,  238 
Recommendation  to  mercy,  236 
Time  of  execution,  236 
Mutual  combat,  184 

Combat  provoked  by  accused,  185 
In  general,  184 

Intent  to  kill  or  do  great  bodily  harm,  184 
Killing  friend  or  relative  of  accused,  186 
Killing  peacemaker,  185 
Restraining  liberty  of  accused,  186 
Taking  unfair  advantage  of  antagonist, 
185 

Necessaries : 

Failure  to  provide  necessaries,  100 

Necessity,  law  of,  209,  210 

Neglect  of  duty,  155 

Negligence  (see  infra.  Involuntary  Man- 
slaughter; Mode  of  Killing),  155 
Culpable  negligence,  194 

Contribuiory  negligence,  195 
Driving  vehicles,  196 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Negligence,  cont'd. 
Culpable  negligence,  cont'd. 
Erecting  buildings,  197 
General  principles,  194 
Management  of  vessels,  196 
Negligence    in   respect  to  dangerous 

agencies,  195 
Negligence  of  physicians  and  surgeons, 
197 

Operating  machinery,  197 
Railroads,  195 
Firearms,  191 

Gross  recklessness  and  misconduct,  153 
Involuntary  manslaughter,  191 
Negligence  in  care  of  dependent  person,  198 
Ability  to  perform  duty,  198 
Effect  of  religious  belief  in  efficacy  of 

drugs,  198 
Negligence  must  have  been  culpable, 
198 

Requisites  of  criminal  liability,  198 
Statement  of  rule,  198 
Reckless  or  dangerous  acts,  191 
Obscenity,  see  infra.  Provocation. 
Officers,  see  in fra.  Public  Officers. 
Omission,  see  infra,  Mode  of  Killing. 
Opportunity,  224 
Parent  and  child : 

Negligence  in  care  of  dependent  person, 
198 

Passion     (see    infra.    Voluntary  Man- 
slaughter): 

Degrees  of  manslaughter,  200 
"  Peace  of  the  king,"  131 
Person  killed,  100 

Alien  enemies,  102 

In  general,  100 

Several  persons  killed  by  same  act,  101 
Slaves,  100 

Unborn     Children,    see    infra,  UNBORN 
Children. 
Photographs,  228 
Physicians  and  surgeons,  197 
Pistol,  152 

Place  of  jurisdiction,  128 

Act  causing  death,  and  death  in  different 

counties,  128 
Act  causing  death,  and  death  in  different 

countries  or  states,  128 
Cause  set  in  motion  in  one  jurisdiction 

and  entire  effect  in  another,  129 
In  England,  128 
In  general,  128 
United  States,  128 
Poison,  167 

Malice  implied  from  use  of  poison,  153 
Policeman,  142 
Practical  jokes,  193 

Preconcert,  see  infra,  Aiding  and  Abetting 

in  Homicide. 
Premeditation,  157,  159.  161,  165,  168 
Preparation,  224 

Presence,  see  infra,  Aiding  and  Abetting 

in  Homicide. 
Presumptions,  229 

Continuance  of  life,  92 

Continuance  of  malice,  135 

Knowledge  of  official  character  presumed, 
145 

Malice  as  a  presumption  of  law,  137 

No  presumption  from  fact  of  killing,  163 

Prisons,  see  infra,  Escape. 
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MURDER  AND  MANSLAUGHTER,  cont'd. 
Private  international  law,  see  infra,  Place 

of  Jurisdiction. 
Profanity,  see  infra.  Provocation. 
Property : 

Possession  of  property  of  deceased,  228 
Provocation,  177 

Absence  of  legal  provocation,  162 
Acts  affecting  person,  182 
Acts  affecting  pride  and  reputation  of  accused, 

see  infra.  Acts  Affecting  Pride  and 

Reputation  of  Accused. 
Acts  affecting  property,  188 
Assault  and  battery,  see  inpa,  ASSAULT  AND 

Battery. 
Illegal  arrest,  186 
Individual  temperament,  178 
In  general,  177 
Instant  resentment,  178 
Insulting  words  and  conduct  to  female  rela- 
tives, 181 

Belief  of  accused  as  to  insult,  181 

General  doctrine,  181 

Killing  by  woman,  181 

Restriction  as  to  lime  of  killing,  181 

Statutory  rule  in  Texas,  181 

Who  are  relatives,  181 
Killing  friend  or  relative  of  accused,  186 
Knowledge  of  fact  constituting  provoca- 
tion, 178 
Malice,  135 

Mere  words  not  sufficient,  179 

Mutual  combat,  set  infra.  Mutual  Combat. 

Provocation  by  words,  etc.,  as  affecting 
degrees  of  murder,  180 

Question  of  law  or  fact,  178 

Resiraining  liberty  of  accused,  186 

Trespass  upon  dwelling  house,  188 

Trespass  upon  land,  188 

Trespass  upon  personal  property,  189 

Voluntary  manslaughter,  177 

Words  aggravating  acts  of  violence  or  pre- 
vious wrongs,  180 

Words  and  gestures  affecting  accused,  179 
Provoking  fatal  act  by  another,  95 
Provoking  fatal  act  by  deceased,  96 
Proximate  causes,  see  infra.  Supervening 

Causes. 
Public  officers,  141 

Acts  done  under  legal  process,  143 

Arrest  of  innocent  person,  143 

Assisting  de  facto  officer,  142 

Attempting  to  kill  third  person,  147 

Attempts  distinguished  from  perpetration, 
147 

Attempt  to  commit  suicide,  147 
De  facto  officers,  141 

Defendant's  knowledge  of  authority,  144 
Express  malice,  142 
Gamekeepers,  142 

Killing  in  perpetration  of,  or  attempt  to 

perpetrate,  felony,  145 
Killing  private  citizens  assisting  officer, 

142 

Killing   third   person  in  attempt  to  kill 
officer,  142 

Knowledge  of  cause  of    arrest  presumed, 
145 

Knowledge  of  official  character  presumed, 
145 

Legal  authority  of  officer,  143 
Legality  in  exercise  of  authority,  144 
Limitations  upon  the  general  rule,  143 
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MURDER  AND  MANSLAUGETER,  cont'd. 
Public  officers,  cont'd. 

Malice  implied  from  killing  citizen  acting 

in  interest  of  justice,  143 
Malice  implied  from  killing  officer  in  dis- 
charge of  duty,  141 
Officer's  knowledge  of  prior  facts,  144 
Policeman  or  watchman,  142 
Presence  ofofficer,  143 
Private  citizen  acting  independently  in  in- 
terest of  justice,  143 
Special  officer,  141 

What  constitutes  killing  in  perpetration  of 
felony,  146 
Punishment : 

Manslaughter,  238 
Murder,  235 

Death  penalty,  235 
Execution,  235 

Imprisonment  as  an  alternative  of  death, 

236 

Imprisonment  asexclusive  punishment, 
237 

In  general,  235 

Murder  in  the  first  degree,  235 
Murder  in  the  second  degree,  237 
Murder  in  third  degree,  238 
Recommendation  to  mercy,  236 
Time  of  execution,  236 
Questions  of  law  and  fact : 
Cooling  time,  177 

Determination    of    deadly    character  of 

weapon,  152 
Malice,  139 
Necessity,  2ir 

Premeditation  and  deliberation,  161 
Weight  and  sufficiency  of  evidence,  229 
Railroads,  operating,  195 
Recommendation  to  mercy,  236 
Relatives,  see  infra.  Provocation. 
Reputation,  see  infra,  Acts  Affecting  Pride 

and  Reputation  of  Accused. 
Rescue : 

Failure  to  rescue  person  from  peril,  99 
Res  gestae : 

Threats,  223 
Revenge,  killing  in,  176 
Riot,  208 
Robbery : 

Homicide  during  robbery,  122 
Second  degree,  see  infra.  Degrees  of  Murder. 
Seduction,  208 

Self-defense,  see  infra.  Justifiable  and  Ex- 
cusable Homicide;  Provocation. 
Sentence,  see  infra,  Execution  of  Sentence 

of  Death. 
Slaves,  100 

Statutes  (see  infra.  Degrees  of  Murder): 
Accessories  and  accomplices.  126,  127 
Criminal  responsibility  of  participant,  126 
Intent  to  ki ft  made  necessary  by  statute,  133 
Strength : 

Relative   strength   of   accused   and  de- 
ceased, 228 
Succession  : 

Murder  as  affecting  devolution  of  prop- 
erty, 238 
Suicide : 

Advising  commission  of  suicide,  98 
Attempt  to  commit  suicide,  147 
Degrees  of  manslaughter,  200 
Killing  in  attempt  to  commit  suicide,  105 
Suicide  by  mutual  agreement,  99 
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Ml  RDBR  1ND  M  ANSI,. \r<iHTER,  cont'd. 
Supervening  causes,  114 

Dependent  upon  defendant's  act,  94 

Causes  |>i e venting  recovery,  95 
In  general,  94 

Length  i>i  ch  tin  <>(  cctusation,  95 
Disconnected  from  defendant's  acts,  94 

Disease  not  resulting  from  wound,  94 

In  general,  04 

Supei  veiling  accident,  94 

Supervening  criminal  agency,  94 
Length  of  chain  of  causation,  95 
When  defendant's  act  merely  creates  a  condi- 
tion, 95 

Death  in  attempt  to  escape  violence,  96 
Provoking  fatal  act  by  another,  95 
Provoking  fatal  act  by  deceased,  96 
Suppression  of  evidence,  216 
The  killing  (sec  infra,  Malice;   Mode  of 
Kit. 1. inc.;  The  Person  Killed): 
Cause  of  death,  see  infra,  Cause  of  Death. 
Life  d  .-stroyed,  92 

Mode  of  killing  as  evidence  of  malice,  see 

infra.  Malice. 
Passion,    see    infra,   Voluntary  Man- 
slaughter. 
The  life  destroyed,  92 
Existence  essential,  92 
Killing      person      already  mortally 

wounded,  93 
Killing  person  incurably  diseased,  93 
Presumed  continuance  of  life,  92 
Quantity  of  vitality  and  duration  of  life 
immaterial,  92 
Time  of  killing,  100 
Threats,  219 

Against  whom  directed,  220 
By  accused,  219 
By  deceased,  223 
By  third  persons,  224 
Purpose  of  admission,  219 
Res  gestce,  223 
Sufficiency,  222 
Threats  as  evidence  of  malice,  134 

Weight,  221 
Time  of  death : 

Evidence,  234 
Time  of  killing,  100 
Trespass,  188 
Trespassers : 

Ejecting  trespasser  with  unlawful  vio- 
lence, 194 
Unbilical  cord,  ioi 
Unborn  children,  101 
Breathing,  102 

Death  ensuing  after  birth,  101 

Doctrine  at  common  law,  101 

Killing  unborn  child  not  homicide,  101 

Severance  of  umbilical  cord,  101 

Statutory  provisions,  102 

When  birth  is  complete,  IOI 
United  States  courts,  130 
Unlawful    acts,    see    infra,    Aiding  and 

Abetting  in  Homicide;  Conspiracy. 
Venue,  see  infra.  Place  of  Jurisdiction. 

Evidence,  234 
Voluntary  homicide,  102 

Commission  by  command  of  another,  103 

Commission  under  duress,  103 

Commission  under  military  orders,  103 

Criminality  of  the  intent,  103 

In  genera),  102 

Motive  immaterial,  103 
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MURDF.lt  AND  MANSLAUGHTER,  cont'd. 
Voluntary  manslaughter,  172 

Aiders  and  abettors.  120 
Degrees  of  manslaughter.  200 
Distinguished  from  murder,  172 
Killing  in  sudden  passion,  173 

Adequacy  of  provocation,  see  infra,  Prov- 
ocation, 

Brutal  or  ferocious  manner  of  killing 
175 

Cooling  time,  176 

Cooling  time  a  question  of  law  or  fact, 
177 

In  general,  173 

Killing  must  proceed  from  passion  un- 
der provocation,  175 
Nature  of  emotion,  173 
Necessity  of  provocation,  174 
Old  grudge,  175 
Previous  malice,  175 
Provocation,  see  infra.  Provocation. 
Questions  for  court  and  jury,  174 
Revenge,  176 

Sufficiency  of  cooling  time,  176 
Temperament,  176 
Violence  of  emotion,  173 
Watchman,  142 

Weapons,  see  infra.  Deadly  Weapons. 
Wilful  159,  165 

Wilful  misbehavior,  see  infra.  Involuntary 

Manslaughter. 
Wills  : 

Murder  as  affecting  devolution  of  prop- 
erty. 238 
Witnesses  : 

False  testimony,  97 
Words,  see  infra,  Provocation. 
Wounding  : 

Killing  person  already  mortally  wounded, 
93 

Year  and  day,  93 
MUSCOVADO,  239 
MUSEUM,  239 
MUSIC,  239 
MUSICIAN,  240 
MUSLINS,  240 
MUSSEL.  BED,  240 
MUST,  240 
MUSTIZO,  240 
MUTE,  240 
MUTILATE,  240 
MUTILATION,  240 
MUTINY,  241 
MUTUAL,  241 

MUTUAL  ACCOUNTS  : 

Cause  of  action,  244 
Different  character  of  items,  246 
General  rule  as  to  application  of  statute  of  limi- 
tations, 242 
Effect  of  hiatus  for  more  than  the  statutory 

period,  243 
Indebtedness  no  extinction  without  appli- 
cation, 243 
Termination  of  account.  244 
Intent.  246 
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MUTUAL  ACCOUNTS,  cont'd. 
Items  must  be  on  both  sides,  245 
Loans,  246 

Manner  of  keeping,  247 
Merchants,  244 
Mutuality  of  parties,  245 
Payments  alone  not  sufficient,  246 
Termination  of  account,  244 
What  constitutes,  244 

MUTUAL  AID,  241 

MUTUAL  ASSENT,  247 

MUTUAL  BENEFIT  OR  BENEVOLENT 
ASSOCIATIONS,  247 

MUTUAL  COMBAT,  247 

MUTUAL  CONSENT,  248 

MUTUAL  COVENANTS,  248 

MUTUAL  CREDITS,  248 

MUTUAL  DEALINGS,  248 

MUTUAL  DEBTS,  248 

MUTUAL  DEMANDS,  249 

MUTUAL  INSURANCE,  240 
Action  to  enforce  liability  : 

Distribution,  348 
Agency : 

Agent  in  receiving  application  for  insur- 
ance, 266 
Alienation : 

Effect  of  alienation  of  property  insured, 
278 

Assessments  (see  infra.  Conditions  Relating 
to  Nonpayment  of  Premiums  or  As- 
sessments; Insolvency  and  Dissolu- 
tion; Liability  upon  Premium  and  De- 
posit Notes): 
Duty  to  make  assessments  and  to  pay 

losses,  264 
Notice  of  assessment,  273 
Personal  liability  of  directors  for  failure  to 
make  assessments  after  judgment,  271 
Assignment : 

Assignee  of  policy  as  member,  266 
Termination  of  membership,  267 
Waiver,  295 
Benevolent  and  beneficial  associations  dis- 
tinguished from  mutual  insurance  compa- 
nies. 254 
Branches  ; 

Power  to  organize  branches,  264 
Burden  of  proof  : 
Assessments,  273 
Burden  of  proving  notice,  290 
By-lawB  : 

By-laws  part  of  contract  of  insurance,  268 
By-laws  subsequently  adopted,  269 
Effect  of  by-laws  subsequent  to  date  of 
policy,  271 

Members    presumed    to    contract  with 
knowledge  of  provisions  of  charter  and 
by-laws,  268 
Cancellation  : 

Cancellation  of  policy,  267,  267 
Effect  of  cancellation  of  policy  before  in- 
solvency, 301 
Charter  : 

Charter  part  of  contract  of  insurance,  268 
Members  presumed  tocontracl  with  knowl- 
edge of  provisions  of  charier  and  by- 
laws, 268 
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MUTUAL  INSURANCE,  cont'd, 

Conditions  relating  to  nonpayment  of  premiums 
or  assessments,  275 
Affirmative  action  of  company  to  avoid 
policy,  287 

Effect  upon  insured's  liability  of  levy  of 

assessment  after  suspension,  288 
Entire  premium  note  to  fall  due,  285 
Excuses  for  nonpayment,  see  infra,  EXCUSES 

for  Nonpayment. 
Forfeiture  or  suspension  of  policy,  286 
Interpretation  of  peculiar  provisions  of 

policy  clauses.  287 
Liability  of  insured  after  forfeiture,  288 
Sufficiency  of  payment  to  prevent  suspen- 
sion or  forfeiture,  289 
Suspension,  288 

Validity  of  forfeiture  condition,  286 
Conflict  of  laws.  298 
Contracts  of  insurance,  257 

Authority  to  enter  into  contracts,  257 
Construction  of  particular  cases,  257 
Express  authority  to  issue  policies  on  cash 

premium  plan,  258 
Implied  power  to  issue  policies  on  cash 

premium  plan,  258 
In  general,  257 

Mode  of  payment  of  premiums,  257 
Power  to  divide  business  and  risks  into 

distinct  departments,  258 
Power  to  make  assessments,  see  infra.  Pow- 
er to  Make  Assessments. 
Premium  note  void   if  contract   is  un- 
authorized or  prohibited,  258 
Definition,  253 

Deposit   notes,  see   infra,    LIABILITY  UPON 

Premium  and  Deposit  Notes. 
Directors,  256 
Assessments,  258 

Exclusive  right  of  members  to  become 

directors,  269 
Personal  liability  of  directors,  271 
In  general,  271 

Misapplication  of   funds  derived  from 

assessments  to  pay  losses,  271 
Neglect  to  make  assessment  after  judg- 
ment, 271 

Personal  liability  of  rlirectors  for  misap- 
plication of  funds,  298 
Right  of  members  to  vote  for  directors, 
269 

Dissolution ,  see  infra.  Insolvency  and  Dis- 
solution. 

Distinguished  from  slock  companies,  254 
Elections : 

Right  of  members,  269 
Estoppel : 

Estoppel  to  deny  liability,  281 
Estoppel  to  question  regularity  of  organi- 
zation, 256 
Excuse  for  nonpayment,  289 
Absence  of  legal  notice.  289 
Burden  of  proving  legal  assessment,  289 
Burden  of  proving  notice,  290 
Demand  of  more  than  is  due,  290 
Dividends  due  insured  in  insurer's  pos- 
session, 291 
Illegality  of  assessment,  289 
Insanity  of  insured  no  excuse,  291 
Insolvency  of  insurer,  291 
Interruption  of  payment  by  war,  291 
Waiver  of  notice,  290 
War,  291 
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MUTUAL  INSURANCE,  cont'd, 

Forftiturt,  see  infra.  Conditions  Relating 
to  Nonpayment  of  Premium  or  Assess- 
ments; Excuses  kor  Nonpayment. 
Guaranty,  see  infra.  Power  to  Procure 
Sureties  or  to  Establish  Guaranty 
Funds. 

Illegality  of  assessment,  2S9 
Incorporation,  see  infra,  ORGANIZATION. 
Iujunctions  : 

Assessments,  260 
Insanity,  291 

Insolvency  and  dissolution,  295 

Discretion  of  court  or  receiver  as  to  rate  of 

assessment,  300 
Disposition  of  previously  accrued  profits, 

297 

Distribution  of  asseis,  296 
Distribution  of  surplus  remaining,  298 
Effect  of  adjudication  of  insolvency  and 

appointment  of  receiver,  296 
Effect  of  insolvency  of  some  members,  280 
Effect  of  order  of  court  authorizing  assess- 
ment, 299 

Effect  of  surrender  and  cancellation  of 
policy  before  insolvency,  301 

Fraud  ulent  representations  inducing  mem- 
bership, 296 

Insolvency  before  maturity  of  policy  not  a 
failure  of  consideration,  298 

Insolvency  of  insurer,  291 

Liability  of  members,  298 

Liability  upon  premium  notes  where  busi- 
ness is  divided  into  departments,  301 

Measure  of  liability  not  changed  by  insolv- 
ency, 298 

Necessity    for    assessment    and  notice 

thereof,  299 
Obligations  for  which  members  are  liable 

on  their  premium  notes,  299 
Personal  application  by  directors,  298 
Powers  and  duties  of  receivers,  see  infra. 

Receiver. 

Power  to  make  assessments  after  volun- 
tary assignment,  296 

Retention  of  premium  notes  where  there 
are  disputed  claims,  301 

Rights  of  holders  of  matured  policies,  297 

Rights  of  holders  of  policies  canceled  be- 
fore insolvency,  297 

Rights  of  holders  of  unmatured  policies, 
297 

Set-off  of  claims  against  company,  301 
Status  of  insolvent  company,  295 
Statutes  regulating  distribution  of  assets 

297 

Stock  policies,  297 
What  constitutes,  295 

What  law  controls  rights  of  foreign  policy 
holders.  298 
Knowledge : 

Members    presumed    to    contract  with 
knowledge  of  provisions  of  charter  and 
by-laws,  268. 
Liability  upon  premium  and  deposit  notes,  272 
Advance  notes  as  part  of  required  capital,  . 
283 

Advance  notes  for  security  of  dealers,  282 
Agreement  for  payment  on  demand,  283 
Anticipated  losses,  276 
Assessment    made   after  expiration  of 

membership,  276 
Burden  of  proving  legal  assessment,  273 
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MUTUAL  INSIIRANCR,  cont'd. 

Liability  upon  premium  and  deposit  notes,  cont'd. 
Conditional  note  not  negotiable,  272 
Consideration,  284 

Effect  of  alienation  of  property  insured, 

278 

Effect  of  happening  of  contingency  upon 
which  insurance  becomes  due,  278 

Effect  of  reorganization  of  company,  279 

Effect  of  surrender  and  cancellation  of 
policy,  277 

Estoppel  to  deny  liability,  281 

Exact  mathematical  precision  in  assess- 
ment not  essential  to  liability,  279 

Exemption  from  liability  for  corporale 
debts.  281 

In  general,  272 

Interest  on  assessments,  281 

Length  of  membership,  279 

Liability  confined  exclusively  to  losses,  274 

Liability  confined  to  obligations  accruing 
during  membership,  275 

Liability  for  losses  on  stock  policies,  275 

Liability  for  losses  sustained  by  cash  pre- 
mium members,  275 

Liability  of  cash  premium  members  to  dis- 
solution, 285 

Liability  proportionate  to  amount  of  note,  279 
Effect  of  insolvency  of  some  members. 
280 

General  rule,  279 
Rate  of  insurance,  279 
Substantial  accuracy,  280 
Where  risks  are  divided  into  classes,  281 
Liability  to  repay  money  borrowed  to  pay 
losses,  275 

Liability  to  repay  unearned  premiums,  275 
Lien  to  secure  payment  of  note  or  assessment 
thereon,  284 
Conveyance  of  insured  property  to  bona 

fide  purchaser,  285 
On  assessment  for  loss,  285 
On  property  insured,  284 
On  sum  recovered  from  company  under 
policy,  285 

Necessity  for  assessment  and  notice  there- 
of, 273 

Necessity  for  personal  demand,  274 
Notice  of  assessment  question  for  jury.  274 
Premiums  paid  while  note  is  running,  284 
Proof  of  losses  and  expenses  essential  to 

recovery  of  assessment,  274 
Statute  of  limitations,  282 
To  what  obligations  liability  extends,  274 
Where  absolute  liability  is  created,  282 
Where  conditional  liability  is  created,  272 
Where  insurance  has  been  effected,  284 
Where  no  insurance  written,  283 
Lien  to  secure  payment  of  note  or  assessment 
thereon,  284 
Conveyance  of  insured  property  to  bona 

fide  holder,  285 
On  assessments  for  loss,  285 
On  property  insurance,  284 
On  sum  recovered  from  company  under 
policy,  285 
Limitation  of  actions,  282 
Losses  (see  infra,  Liability  upon  Premium 
Deposit  Notes): 
Duty  to  pay  losses,  264 
Loss  insured  against,  270 

Discharge  under  insolvent  laws  of  a  mem- 
ber, 270 
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MUTUAL,  INSURANCE,  cont'd. 
Loss  insured  against,  cent'  J. 

Effect  of  by-law  subsequent  to  date  of  pol- 
icy, 271 

Liability  of  company  for  failure  or  refusal 

to  make  assessmenls,  271 
Lien,  270 

Personal  liability  of  directors,  271 
In  general,  271 

Misapplication  of  funds  derived  from 
assessments  to  pay  losses,  271 

Neglect  to  make  assessments  after  judg- 
ment, 271 
Persons  insured  on  stock  plan,  270 
Right   upon  happening  of  loss  insured 

against,  270 
Meetings : 

Right  of  members  to  attend,  269 
Membership    (see    infra.   Termination  of 

Membership),  264 
Agent  in  receiving  application   acts  as 

agent  of  company,  266 
By-laws  part  of  contract  of  insurance,  268 
By-laws  subsequently  adopted,  269 
Charter  part  of  contract  of  insurance,  268 
Exclusive  right  to  become  directors,  269 
Holder  of  stock  policy  not  member,  265 
How  rights  and  liabilities  of  members  are 

defined  and  controlled,  268 
Liabilities  of  members  as  insurers,  271 
Liability  upon  premiums  and  deposit  notes, 

see  infra.  Liability  upon  Premium  and 

Deposit  Notes. 
Limitation  upon  membership  by  charter 

or  statute,  266 
Members  both  insurers  and  insured,  267 
Members  of   unincorporaied  companies, 

269 

Members  presumed  to  contract  with 
knowledge  of  provisions  of  charter  and 
by-laws,  268 

Persons  contributing  to  a  guaranty  fund, 

266 

Persons  not  insured,  265 
Right  in  assets  and  surplus,  269 
Rights  and  liabilities  of  members,  267 
Right  to  attend  meetings  and  vote  for  di- 
rectors, 269 
Right  to  return  of  unearned  premiums, 
270 

Right  upon  happening  of  loss  insured  against, 

see  infra.  Loss. 
Vote,  269 

Who  are  members,  264 
Mixed  companies,  255 

Mutual  companies  distinguished  from  be- 
nevolent or  beneficial  associations,  254 
Mutual  companies  distinguished  from  stock 

companies,  254 
Notice,  290 

Absence  of  legal  notice,  289 
Assessments,  261 
Notice  of  assessment,  261,  273 
Organization,  255 
Conditions  precedent  10  organization  and 

transaction  of  business,  255 
Estoppel  to  question  regularity  of  organi- 
zation, 256 
Incorporated    companies    governed  by 

charter  or  act  of  incorporation,  255 
Incorporation  not  essential,  255 
Organization  of  life  company  exclusively 
for  temperate  persons,  255 
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MUTUAL  INSURANCE,  cont'd. 
Payment,  see  infra.  Conditions  Relating 
to  Nonpayment  of  Premiums  or  Assess- 
ments;    Excuses     for  Nonpayment; 
Waiver  of  Forfeiture  or  Suspension. 
Powers  of  mutual  companies,  256 

Assessments,  see  infra.  Power  to  Make 

Assessments. 
Authority  vested  in  board  of  directors,  256 
Extension  of  charter,  256 
No  implied  authority  to   create  capital 
slock,  257 

Peculiar  provisions  of  certain  general  acts 

construed,  256 
Powers  in  general,  256 
Power  to  borrow  money,  263 
Power  to  contract  in  general,  247 
Power  to  make  contracts  of  insurance,  see 
infra,  CONTRACTS  OF  INSURANCE. 

Power  to  organize  branches,  264 
Power  to  procure  sureties  or  to  establish 

guaranty  fund,  263 
Power  to  take  chattel  mortgage,  257 
Power  to  make  assessments,  258 
Amount  of  assessment,  262 
Assessments  authorized  as  often  as  direct- 
ors deem  necessary,  259 
Assessments  made  in  place  of  former  one 

remaining  unenforced,  263 
Assessment   to  full  value   of  premium 

note,  262 
Contents  of  notice,  261 
Delay,  263 

Delegation  of  authority  by  directors,  259 
Effect  of  delay  in  making  assessment,  263 
Estimates  of  assessments  for  losses,  263 
Illegal  in  part,  263 
In  general,  258 
Injunction,  260 

In  whom  authority  vested,  258 
Losses  exceeding  funds  in  hand,  259 
Method  of  making  assessments,  260 
Notice  of  assessment,  261 
Publication  in  newspapers,  261 
Separate  assessment  for  each  loss,  260 
Upon  whom  assessment  must  be  made, 
260 

What  assessment  must  contain,  261 
When  authority  may  be  exercised,  259 
Power    to  procure    sureties  or  to  establish 
guaranty  fund,  263 

Express  power,  264 

Express  power  to  receive  premium  notes 

in  advance  for  security  of  dealers,  264 
Implied  power,  263 
Premium,  see  infra,  Conditions  Relating 
to  Nonpayment  of  Premiums  or  Assess- 
ments. 
Presumptions : 

Members    presumed    to    contract  with 
knowledge  of  provisions  of  charter  and 
by-laws,  268 
Publication  : 

Assessment,  261 
Receiver  : 

Discretion  of  court  as  to  rate  of  assess- 
ment, 300 
Duties,  296 

Effect  of  adjudication  of  insolvency  and 

appointment  of  receiver,  296 
Powers  in  general,  295 
Power  to  make  assessmenls,  295 
Set  off  of  counterclaims,  301 

Volume  XXI. 


Mutual  Iniuranoe. 


INDEX. 


National  Banks. 


Ml  ri  lli  INSURANCE,  toned. 

Sim  k  companies  distinguished  from,  254 
Sureties : 

Power  to  procure  sureties  or  establish  guar- 
anty Jumt,  see  infra.  Power  to  Procure 
Sureties  or  Establish  Guaranty  Fund. 

Surrender : 

Effect  of  surrender,  301 

Surrender  of  policy,  267,  277 

Suspension,  see  infra,  Conditions  Relating 
to  Nonpayment  of  Premiums  or  Assess- 
ments; Excuses  eor  Nonpayment. 

Termination  of  membership,  266 

Alienation  of  property  insured,  267 
Assignment  of  policy,  267 
I n  general,  266 

Succession  of  heirs  or  personal  representa- 
tives, 267 

Surrender  and  cancellation  of  policy,  267 
When  membership  ceases,  266 
Waiver,  290 

Waiver  of  forfeiture  or  suspension,  291 

Acceptance  of  order  on  employer,  293 
Agreement,  declaration  or  conduct,  292 
Custom  of  receiving  premiums  or  assess- 
ments after  they  are  due,  294 
Express  waiver,  292 
Extensions  of  time  for  payment,  293 
Implied  waiver,  292 
I n  general,  291 

Inviting  use  of  mails  in  transmission  of 
premiums,  294 

Levying  assessment  after  forfeiture  for 
nonpayment  of  previous  assessment,  294 

Liability  of  insured  after  waiver  of  forfeit- 
ure, 295 

Receiving  payment  after  default,  293 
Slight  circumstances,  292 
Waiver  as  to  assignee  of  policy,  295 
Waiver  question  for  jury,  292 
War,  291 

MI  TUALITY,  241 

MUTUAL  NEGLIGENCE,  241 

N.  P.,  678 

NAME,  305 

Abbreviations,  309 
Change  of  name,  311 
Christian  name,  306 
Corruptions,  309 
Definition,  305 
Derivations,  309 
Idem  Sonans,  313 

Final  letters,  317 

How  question  determined,  317 

Instances,  313-317 

Names  beginning  with  different  letters. 

3i8 

Statement  of  rule,  313 
Initials,  308 

Middle  initial  unimportant,  307 

Oaths,  754 
J unior,  310 

Junior  and  senior,  310 

Letters  of  name,  308 

Marriage  under  ficlitious  name,  312 

Married  women,  312 

Middle  name,  307 

Misspelling,  306 

Name  has  two  members,  306 

National  banks,  328 

Parent  and  child,  1036 


NAME,  cont'd. 

Parol  evidence,  1118 
Prefixes,  309 

Presumption  of  what  constitutes,  308 
Property  right  in  name,  312 
Senior,  310 
Sex,  312 

Words  of  identification,  311 

NATIONAL  RANKS,  319 
Actions  by  and  against  national  banks,  397 

Attachment,  see  infra,  ATTACHMENT. 
Injunction,  399 
Jurisdiction,  399 
Limitation  of  actions,  402 
Remedies,  397 

Right  to  sue  and  be  sued,  397 
Action  to  enforce  liability  : 
Conditions  precedent,  344 
Costs,  348 
Counterclaim,  347 
Creditors'  bills,  345 
Defenses,  346 
Demand,  344 

Determination  of  comptroller,  344 
Enforcement,  348 
Evidence,  348 

Executors  and  administrators,  345 

Form  of  remedy,  345 

Fraudulent  transfers,  348 

Interest,  348 

Jurisdiction,  344 

Limitations,  346 

Married  women,  345 

Notice,  344 

Priorities,  348 

Recovery,  348 

Set-oft,  347 

Who  liable  to  suit,  345 
Agency : 
Acting  as  agent  or  broker,  374 

Dealing  in  government  bonds,  374 
Dealing  in  mortgages,  374 
Dealing  in  other  bonds  and  stocks,  374 
Financial  agent  of  government,  375 
Loaning  money,  374 
Obligation  to  account  for  proceeds,  375 
Liability  of  stockholders,  336 
Substitution  of  agent  in  winding-up  pro- 
ceedings, 415 
Agents,  see  infra,  Officers  and  Agents. 
Aiders  and  abettors  (see  infra.  Criminal 

Law),  371 
Application  of  payments,  390 
Appointments : 

Officers  and  agents,  349 
Assessments ,  see  infra,  Voluntary  Assess- 
ments in  Case  of  Impairment  of  Capi- 
tal. 

Liability  of  stockholders,  341 
Attaches,  334 
Attachment,  397 

Bond  to  dissolve  attachment,  399 

Federal  courts,  398 

Insolvency,  406 

Property  of  others  in  bank's  hands,  398 

State  courts,  398 

Statutory  provisions,  397 

Waiver  of  exemption,  399 
Bank  examiners,  330 
Banking  powers  in  general,  372 

Collection  and  security  of  debts,  373 

Contracts  not  incidental  to  banking  busi- 
ness, 373 
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NATIONAL  BANKS,  cont'd. 
Banking  powers  in  general,  cont'd. 

Distinct  grants,  372 

Grant  of  powers,  372 

Incidental  powers,  372 

Ultra  vires  acts,  373 
Bills  of  exchange  and  promissory  notes  : 

Dealing  in  bills  and  notes,  378 

Exaction  of  usury  on  discounting  com- 
mercial paper,  390 

Purchase  of  commercial  paper,  381 
Bonds : 

Dealing  in  bonds,  378 
Borrowing  money  (see   infra,  Loans),  352, 
375 

Effect  of  ultra  vires  act,  376 

Extent  of  power,  375 

Implied  power,  375 
Brokers,  see  infra.  Agency. 
Business : 

Prohibition  against   engaging   in  other 
business,  385 
By-laws,  372 

Capital  stock  (see  infra.  Voluntary  Assess- 
ment in  Case  of  Impairment  of  Cap- 
ital), 331 
Amount,  331 

Certificate  of  comptroller,  332 
Change  in  proposed  increase,  332 
Fraudulent  increase  of  capital  stock,  357 
Increase  of  capital,  331 
Issue,  331 
Payment,  331 
Reduction  of  capital,  332 
Requirement  to  increase  of  capital  stock, 
331 

Sale  and  transfer  of  stock,  see  infra,  SALE 

and  Transfer  of  Stock. 
Withdrawal  of  capital,  333 
Cashier : 

Powers,  354 
Certificate  of  authority  to  commence  business  : 
Certificate  conclusive,  326 
Change  of  state  bank  into  national  bank, 
330 

In  general,  326 

Proof  of  incorporation,  326 
Certificate  of  comptroller : 

Capital,  332 
Certificate  of  deposit,  376 
Certificate,  organization,  326 
Certification  : 

False  certification  of  check,  370 
Certification  of  checks,  376 
Change  of  location,  329 
Change  of  name,  329 

Checks  (see  infra.  Certification  of  Checks): 

False  certification  of  check,  370 
Collections,  376 

Compensation  of  officers  and  agents,  350 
Compromise,  408 

Stockholders'  liability,  343 
Comptroller,  see  infra,  RECEIVERS. 
Conflict  of  laws  (see  infra,  Jurisdiction)- 
Criminal  law,  361 

Federal  laws  exclusive,  361 
Offense  not  covered  by  federal  laws,  361 
Interest  and  usury,  3S1 
Offenses  by  officers  and  agents  and  aiders 
and  abettors,  361 
Consolidai ion,  415 
Constitutional  law : 
Constitutional  grant  of  power,  325 


NATIONAL,  BANKS,  cont'd. 

Constitutional  liability,  see  infra,  LIABILITY 

of  Stockholders  for  Debts. 
Control  of  currency,  330 
Costs : 

Enforcement   of    stockholders'  liability, 

348 

Creditors'  bills : 

Enforcement  of  liability  of  stockholders, 

345 

Criminal  law  : 

Aiders  and  abettors,  371 
Conflict  of  laws,  361 

Federal  laws  exclusive,  361 

Offense  not  covered  by  federal  laws,  361 
Embezzlement,  363 
False  certification  of  check,  370 
False  entries  in  hooks  and  reports,  366 

Erasures,  368 

Form  and  contents  of  reports,  367 
Intent,  368 
Knowledge,  368 
Overdrafts,  367 
Persons  making  entries,  366 
Proof  of  knowledge  or  intent,  369 
Question  for  jury,  370 
Reports  and  statements,  367 
Statutory  provisions,  366 
Time  of  naming  false  entry,  369 
What  entries  in  books  are  false,  367 
Who  ar?  officers  and  agents,  369 
Intent,  362 

iurisdiction,  371 
imitation  of  actions,  372 
Misapplication  of  funds,  363 
Discount,  365 

Disposal  of  misapplied  funds,  365 
Intent  to  injure  or  defraud,  363 
Knowledge  or  consent  of  directors,  365 
Loans,  365 
Overdrafts,  364 

Possession  and  control  of  funds,  364 
Withdrawal  of  funds,  364 
Wrongfully  declared  dividends,  365 

Obstructing  funds,  363 

Offenses  created,  362 

Relation  of  parties,  362 

Statutory  provisions,  361 

Wrongful  issue  of  bank  paper,  370 
Dealing  in  stocks,  378 

Rank's  own  shares,  378 

Liability  as  stockholder,  379 

Stocks  of  other  corporations,  378 

Taking  stock  as  security  or  by  way  of 
compromise,  379 
Dealings,  372 
Death  of  stockholder  : 

Effect  of  transfer  of  stock,  342 

Enforcement  of  liability,  342 
Debts,  see  infra.  Liability  of  Stockholders 

for  Debts;  Limit  of  Indebtedness. 
Deposits,  379 

Accommodation  of  depositor,  379 

Certificate  of  deposit,  376 

Deposit  of  public  moneys,  380 

Deposit  made  as  security,  380 

General  deposits,  379 

Liability  lot  deposits,  379 

Special  deposits.  379 

Statutory  provisions,  379 
Directors,  see  infra,  Officers  and  Agents. 

Election,  349 

Qualifications,  349 
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NATION  LL  HANKS,  cont'd. 
Directors,  •  .'///'</. 
Election,  cont'd. 
Resignation,  350 
Right  to  vote.  350 
Statutory  provisions,  349 
Excessive  loans,  356 

Liability  of  directors  for  neglect  and  mis- 
management, 357 

Details  ot  business,  358 
Diu-itors  must  exercise  ordinary  care 

and  prudence,  357 
Duties  as  to  investments,  358 
Duty  of  managing,  357 
Duty  of  supervision,  357 
Effect  of  appointment  of  examiner,  358 
Effect  of  want  of  knowledge,  358 
Form  of  remedy,  360 
General  supervision,  358 
Interest,  361 
Jurisdiction,  359 
Limitation  of  actions,  360 
Proximate  cause  of  loss,  358 
Recovery,  361 

Suit  to  enforce  personal  liability,  359 

Who  may  sue,  359 
Loans  to  directors,  382 
Powers,  353 

Whether  director  may  set  up  defense  of 
usury,  393 

Discounts,  see  infra,  Loans  and  Discounts. 
Dismissal  of  officers,  350 
Dissolution  (see  infra.  Voluntary  Liquida- 
tion), 404 
Dividends,  348 

Declaring  dividends,  348 
Limitation  of  actions,  349 
Right  to  dividends,  349 
Unlawful  dividends,  357 
Unlawful  payment,  349 
Who  entitled  to  dividends,  349 
Wrongfully  declared  dividends,  365 
Effect  of  usury  on  transaction,  391 
Forfeiture  of  interest,  391 
Collateral  note,  392 
Collateral  transactions,  392 
Defense  of  usury,  392 
Directors,  393 

Interest-bearing  power  of  debt  destroyed 

by  usury,  391 
Jurisdiction,  392 
Limitation,  393 
Renewal  notes,  393 
Separate  notes  for  interest,  392 
Who  may  make  defense,  392 
Validity  of  contract,  391 
Election,  see  infra,  Officers  and  Agents. 
Embezzlement,  361,  363 

Jurisdiction,  371 
Enforcement  of  statutory  liability,  344 

Action  to  enforce  liability,  see  infra,  AC- 
TIONS to  Enforce  Liability. 
Assessments,  344 
Determination  of  comptroller,  344 
Necessity  of  assessment,  344 
Erasures,  368 
Estoppel : 

Estoppel  to  deny  incorporation,  327 
Evidence : 

Enforcement  of  stockholders'  liability,  348 
Examiners,  330 
Exchange : 

Addition  of  current  rate  of  exchange,  389 
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NATIONAIi  HANKS,  cont'd. 
Executions,  335 
Executors  and  administrators : 

Enforcement  of  stockholders'  liability,  345 
Usury,  395 

False  entries  in  books  and  reports,  see  infra. 

Criminal  Law. 
Forfeiture,  see  infia,  Effect  of  Usury  on 

Transaction. 
Franchise : 

Expiration  of  franchise,  404 
Extension  ot  franchise,  404 
Forfeiture  of  franchise,  404 
Fraudulent  increase  of  capital  stock,  357 
Functions,  372 
Guaranty,  376 

Incorporation,  see  infra,  Organization. 
Indebtedness,  see  infra,  Limit  of  Indebted- 
ness. 
Infants : 

Liability  of  stockholders,  341 
Injunctions,  399 
Insolvency,  404 

Application  of  statute,  405 
Attachment,  406 
Claims  and  distribution,  410 

Claims  entitled  to  payment,  410 
Determination     and     enforcement  of 

claims,  412 
Distribution  must  be  ratable,  411 
Law  governing  distribution,  411 
Priorities,  412 

Rights  and  liabilities  of  shareholders, 
414 

Rights  of  creditors  in  general,  410 
Set-off,  414 
Set-off  of  claims,  413 
Time  of  accrual,  411 
Knowledge  and  intent  of  transferee,  405 
Knowledge  and  intent  of  transferer,  404 
Preferential  transfers,  404 
Statutes,  404 

Substitution  of  agent  in  winding-up  pro- 
ceedings, 415 
Intent : 

Criminal  law,  362 
False  certification  of  check,  370 
False  entries  in  books  and  reports,  368,  369 
Misapplication  of  funds,  363 
Interest  and  usury,  387 
Actions,  see  infra,  Remedies  Where  Un- 
lawful Interest  Taken. 
Effect  of  usury  on  transaction,  see  infra, 

Effect  of  Usury  on  Transaction. 
Exchange,  389 

Forfeiture  of  interest,  see  infra.  Effect  of 

Usury  on  Transaction. 
Insolvency,  411 

Payment  or  reservation  of  usury,  see  infra, 

Payment  or  Reservation  of  Usury. 
Fate  of  interest  allowed,  see  infra,  Rate  of 

Interest  Allowed. 
Remedies  where  unlawful  interest  taken,  see 
infra,  Remedies  Where  Unlawful  In- 
terest Taken. 
What  law  governs,  387 
Jurisdiction,  399 

Actions  to  wind  up  bank,  400 
Criminal  law,  371 
Diversity  of  citizenship,  400 
Embezzlement,  371 
Federal  courts,  399 
Receivers,  409 
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NATIONAL  BANKS,  cont'd. 
Jurisdictiction,  cont'd. 
State  courts,  402 

Suits  to  enforce  personal  liability  of  offi- 
cers, 359 

Usury,  392,  396 
Knowledge,  see  Intent. 
Liability  of  Stockholders  for  Debts,  336 

Agent,  336 

Apparent  owner  liable,  337 
Assignees,  341 
Death  of  stockholder,  342 
Effect  of  notice  of  title  on  books  of  bank, 
339 

Enforcement  of  liability,  342 
Extent  of  liability,  343 

For  what  debts  liable,  343 

Interest,  343 

Limit  of  liability,  343 
Infants,  341 
Married  women,  341 
National  bank  as  stockholder,  341 
Necessity  of  transfer  on  books  of  bank, 

338 

Neglect  of  bank  officers  to  make  transfer, 
338 

Neglect  to  have  transfer  made,  338 
Pledgees,  338,  339 
Real  owner  liable,  336 

Real  owner  liable  though  not  registered 
owner,  336 

Statutory  provisions,  336 

Slock  registered  in  name  of  agent,  336 

Stock  transferred  without  authority,  337 

Transfers  in  view  of  insolvency,  339-340 

Transfers  to  avoid    responsibility  or  to 
irresponsible  persons,  339 

Trustees,  340 

Ultra  vires  purchase,  341 

Who  are  liable,  336 
Liens  on  stock,  335 
Limitation  of  actions,  402 

Criminal  law,  372 

Dividends,  349 

Liability  of  stockholder,  346 

Personal  liability  of  officers,  360 

Usury,  392,  396 
Limit  of  indebtedness,  380 

Computation  of  extent  of  indebtedness, 
381 

Purpose  of  limitation.  380 
Statutory  provisions,  381 
Ultra  vires  act,  381 
Liquidation,  see  infra.  Voluntary  Liquida- 
tion. 

Loans,  see  infra,  Borrowing  Money;  Loans 
and  Discounts. 
Acting  as  broker,  374 

Liability  of  directors  for  excessive  loans, 
356 

Misapplication  of  funds,  365 

Security  for  loans,  see  infra,  Security  for 

Loans. 
Loans  and  discounts,  381 
Interest  and  usury,  387 
Limit  of  amount  of  loans  and  discounts,  382 

Loans  upon  actual  existing  values,  382 

Notes   taken    from    predecessor  stale 
bank,  382 

Speculative  loans,  382 

Statutory  provisions,  382 

Ultra  vires,  382 
Loans  and  discounts  synonymous,  381 


NATIONAL  BANKS,  cont'd. 
Loans  and  discounts,  cont'd. 
Loan  to  directors,  382 
Power  to  make  loans  and  discounts,  381 
Purchase  of  commercial  paper,  381 
Security  for  loans,  see  infra,  Security  for 
Loans. 

Stipulations  in  discounted  paper,  382 
Ultra  vires  purchase  of  commercial  paper, 
382 

Location,  329 
Married  women : 

Enforcement  of  stockholders'  liability,  345 
Liability  of  stockholders,  341 

Misapplication  of  funds,  see  infra.  Criminal 
Law. 

Misappropriation  of  funds,  357 
Mortgages  (see  infra.  Real  Estate): 
Dealing  in  mortgages,  374 
Discounted  note  secured  by  mortgage,  384 
Mortgage  to  secure  renewal  notes,  384 
Right  to  take  or  purchase,  387 
Name,  328 

Change  of  name,  329 
Use  of  word  "  national,"  329 
Notice  of  title  on  books  of  bank,  339 
Officers  and  agents  (see  infra.  Directors),  349 
Authority,  350 
Compensation,  350 
Election,  appointment,  and  tenure,  349 
Directors,  see  infra.  Directors. 
Dismissal,  350 
In  general,  349 
Ministerial  officers,  350 
Misappropriation  of  funds,  357 
Offenses  by  officers  and   agents  (see  infra. 
Criminal  Law): 
Personal  liability,  355 

Degree  of  dereliction,  355 
Effect  of  good  faith  and  diligence,  355 
Excessive  loans,  356 
False  statements  and  reports.  356 
Fraudulent   increase  of  capital  stock, 
357 

In  general,  355 
Leave  of  absence,  355 

Liability  of  directors  for  neglect  and  mis- 
management, see  infra.  Directors. 
Misappropriation  of  funds,  357 
Misrepresentations,  356 
Release  of  liability,  356 
Survival  of  action,  355 
Unlawful  dividends,  357 
What  officers  liable,  355 
Powers  in  general,  350 
Customary  powers,  351 
Definition,  350 

Effect  of  liquidation  proceedings,  352 
Express  or  implied  authority,  351 
Habitual  exercise  of  absolute  contiol, 
351 

Habitual  exercise  of  special  powers,  351 
Liability  for  property  or  funds  received, 

352 

Ultra  vires  transactions,  351 
Power  to  borrow  money,  352 

Effect  of  usage,  352 

Loan  to  officers,  353 

Special  authority,  352 
Qualifications,  349 
forts,  353 

Powers  of  cashier,  354 

Powers  of  directors,  353 
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\  \  I  i<>\  IL  BANKS,  cont'd. 
Offenses  by  officers  and  ngents,  cont'd. 

Torts,  .  on  I'd. 

Powers  of  president,  353 
Powers  of  vice-president,  354 

Who  are  officers  and  agents,  369 
Organization,  325 

Certificate  of  authority  to  commence  busi- 
ness, 326 

Constitutional  grant,  325 

1  m  ipp-jl  to  deny  incorporation,  327 

Formation  of  national  hanks,  326 

National  bank  acts,  325 

Organization  certificate,  326 

Preliminary  business,  327 

Prohibitive  tax,  326 

Proof  of  certificate,  326 

Proof  of  incorporation,  326 

Status  of  national  banks,  326 
Overdraft,  364 

Paymont  or  reservation  of  usury,  389 

Application  of  payments,  390 
Charging  interest  in  account,  390 
Exaction  of   usury  on  discounting  com- 
mercial paper,  390 
Importance  of  distinction,  389 
Remitting  interest,  391 
Renewal  or  settlement  notes,  390 

Place  of  business,  329 

Pledgee : 

Liability  of  stockholders,  338-339 
Powers  (see  infra.  Banking  Powers  in  Gen- 
eral; Ultra  Vires),  372 

Acting  as  agent  or  broker ,  see  infra.  Agency. 

Borrowing  money,  see  infra,  Borrowing 
Money. 

Business  enterprises,  385 

Certifying  checks,  376 

Circulating  notes,  376 

Collections,  376 

Dealing  in  bills  and  notes,  378 

Dealing  in  bonds,  378 

Dealing  in  coin,  378 

Dealing  in  stocks,  see  infra,  Stocks. 

Deposits,  see  infra,  Deposits. 

Government  bonds,  378 

Guaranty,  376 

Interest  coupons,  378 

Issuing  certificates  of  deposit,  376 

Limit  of  indebtedness,  see  infra.  Limit  of 
Indebtedness. 

Loan  of  credit  in  general,  376 

Loans  and  discounts,  see  infra.  Loans  AND 
Discounts. 

Prohibition  against  engaging  in  other  busi- 
ness, 385 

Promise  to  pay  drafts,  377 

Real  estate,  see  infra,  Real  Estate. 

Suretyship,  376 

Transfers  of  negotiable  paper  in  ordinary 
course  of  business,  377 

Ultra  vires,  385 

Ultra  vires  act.  377,  378 
Power  to  control  and  regulate,  327 
President : 

Powers,  353 
Private  international  law,  see  infra,  CONFLICT 

of  Laws. 

Purchase  of  stock,  see  infra,  Ultra  Vires. 
Questions  of  law  and  fact : 

False  entries  in  books  and  reports,  370 
Rate  of  interest  allowed,  387 

Addition  of  current  rate  of  exchange,  389 


NATION  A  L  BANKS,  cont'd. 
Rate  of  interest  allowed,  cont'd. 

Character  of  contract,  389 

Interest  in  advance,  389 

Loans  and  discounts,  389 

Rate  allowed  bv  stale  laws,  388 

Statutory  piovisions,  387 

Where  no  rate  is  fixed  by  state  laws,  388 
Real  estate  (see  infra,  Mortgages),  385 

Conveyance  prohibited  by  state  laws,  386 

Loan  on  real  estate,  383 

Manner  of  sale,  386 

Real  estate   necessary  for  banking  pur- 
poses, 385 

Real  estate  necessary  to  secure  debt,  386 
Right  to  purchase  and  hold  real  estate,  385 
Ultra  vires  purchase,  386 
Undivided  interest  of  others,  386 
Use,  control,  and  disposal  of  realty,  386 
Receivers,  406 

Appointment,  406 
Authority  to  contract,  408 
Compromise,  408 

Conclusiveness  of  comptroller's  action,  407 

Conduct  and  control  of  suit,  409 

Control  of  court,  408 

Effect  of  appointment,  407 

Judicial  sale,  408 

Jurisdiction.  409 

Jurisdiction  of  state  courts,  410 

Power  of  comptroller,  406 

Power  of  courts,  406 

Removal,  407 

Sale  of  property,  408 

Status  of  receiver,  407 

Substitution  of  agent  in  winding-up  pro- 
ceedings, 415 
Suits  by  and  against  receivers,  409 
Voluntary  liquidation,  403 

Regulation  and  control,  327 

Release  : 

Stockholders'  liability,  343 

Remedies  where  unlawful  interest  taken,  393 
Conditions  precedent  to  suit,  394 
Executors  and  administrators,  395 
Extent  of  recovery,  397 
Jurisdiction,  396 
Limitation  of  action,  396 
Recovery  of  double  interest  paid,  394 
Right  to  set-off  in  suit  for  penalty,  397 
Set-off  of  interest  or  usury  paid,  394 
Statutory  remedy  exclusive,  393 
Suit  of  person  making  payment,  395 
Who  may  sue,  395 

Reorganization,  415 

Reports : 

False  entries  in  books  and  reports,  see  infra, 
Criminal  Law. 

False  statements  and  reports,  356 
Resignation : 

Directors,  350 
Sale  and  transfer  of  stock  (see  infra,  Liability 
of  Stockholders  for  Debts),  333 

After  expiration  of  charter,  334 

Agreement  to  give  shares  enforceable,  335 

Attaching  creditors,  334 

By  bank,  333 

Control,  333 

Conversion  by  bank,  334 
Purchase  and  sale  by  bank,  334 
Regulation,  333 

Subsequent  purchaser  from  bank,  335 
Surrender  of  certificate,  334 
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NATIONAL  BANKS,  cont'd. 
Security  for  loans,  383 

Bank's  own  shares  as  security,  383 

Statutory  provisions,  383 
Ultra  vires  act,  383 
What  constitutes  loan.  383 
Loans  on  real  estate,  383 

Discount  of  note  secured  by  mortgage, 
384 

Loan  on  stock  in  real  estate  company, 
384 

Mortgage  to  secure  renewal  notes,  384 
Statutory  prohibition,  383 
Ultra  vires,  384 
Personal  security,  383 
Definition,  383 

Effect  of  omission  to  take  security,  383 
Enforcement  of  rights  as  pledgee,  383 
Pledge  of  chattels,  oonds.  stock,  etc.,  383 
Set-off,  recoupment  and  counterclaim,  348 

Enforcement  of  stockholders'  liability, 
347 

Insolvency,  413,  414 
Usury,  397 
State  banks  : 

Transformation  of  state  banks  into  national 
banks,  329 

Certificate  of  comptroller,  330 
Effect  of  reorganization,  330 
National  bank  act,  329 
Shareholders,  330 
State  authority  unnecessary,  329 
Two-thirds  of  stockholders,  329 
State  laws,  327-328 

Stock  (see  infra.  Capital  Stock;  Dealing 
in  Stocks;  Dividends;  Sale  and  Trans- 
fer of  Stock;  Stockholders;  Volun- 
tary Assessment  in  Casf.  of  Impair- 
ment of  Capital): 

Lien  on  stock,  335 
Stockholders  (see  infra.  Dividends;  Stock; 
Voluntary   Assessment    in    Case  of 
Impairment  of  Capital): 

Access  to  books  and  papers,  336 

Liability  of  Stockholders  for  debt,  see  infra, 
Liability  of  Stockholders  for  Debts. 

Lists  of  stockholders,  335 

Righls  and  liabilities  of  stockholders  in 
case  of  voluntary  liquidation,  403 

Rights  of  stockholders  in  general,  336 

Right  to  vote,  336 
Stockholder's  liability : 

Action  to  enforce  liability .  see  infra.  Action 
to  Enforce  Liability;  Stockholder's 
Liabili  ty  for  Debts. 

Compromise,  343 

Enforcement  of  liability,  see  infra,  EN- 
FORCEMENT of  Statutory  Liability. 

Release  by  contract,  343 

Release  of  liability,  343 
Suretyship,  376 
Taxation  : 

Prohibitive  tax  on  the  issue  of  currency  by 
otner  banks,  326 
Tenure  : 

Officers  and  agents,  349 
Torts : 

Power  of  officers  to  bind  bank  by  torts, 
353 

Transfer  of  stock,  see  infra.  Sale  and 
Transfer  of  Stock. 

Transfers,  see  infra.  Liability  of  Stock- 
holder for  Debt. 


NATIONAL,  BANKS,  cont'd. 
Ultra  vires,  351,  373 

Bank  cannot  repudiate  contract  and  re- 
tain its  fruits,  374 
Bank  may  plead  ultra  vires,  374 
Bank's  own  shares  as  security,  383 
Borrowing  money,  376 
Contracts  of  guaranty  or  suretyship,  377 
Dealing  in  bonds,  378 

Limit  of  amount  of  loans  and  discounts, 

382 

Limit  of  indebtedness,  381 

Loan  on  real  estate,  384 

Loans  and  discounts,  382 

Parties   dealing  with  bank  cannot  take 

advantage  of  ultra  vires  act.  373 
Purchase  of  stock  by  bank,  334 
Purchase  of  stock  by  national  bank,  341 
Ultra  vires  purchase  of  real  estate,  386 

Usury,  see  infra.  Interest  and  Usury. 

Vice-president : 
Powers,  334 

Voluntary  assessment  in  case  of  impairment  of 
capital,  348 
How  enforced,  348 
How  made,  348 
Right  of  set-off,  34S 
Statutory  provisions,  348 

Voluntary  liquidation,  402 

Appointment  of  receiver,  403 

Claims  and  distribution,  403 

Dissolution  of  corporation,  403 

Effect  of  liquidation  proceedings,  403 

Liquidating  agents,  403 

Proceedings  to  liquidation,  402 

Rights  and  liabilities  of  stockholders,  403 

Right  to  liquidate,  402 

Winding  up,  see  infra,  Franchises;  Insolv- 
ency; Voluntary  Liquidation. 

NATIONAL    CORPORATIONS   (see  Na- 
tional Banks),  415 

NATIONAL  FORCES,  415 

NATIONAL  GOVERNMENT,  415 

NATIVE,  415 

NATURAL,  415,  420 

NATURAL  CHILDREN,  421 

NATURAL  DEATH,  416 

N  IlTURAL  GAS,  417 

Adjoining  owners,  418 
Character,  417 
Constitutional  law,  418 
Eminent  domain,  419 
Municipal  corporations,  419 
Nature,  417 
Negligence,  418 
Property  in  natural  gas,  417 

NATURAL  GAS  COMPANIES,  418 

NATURAL  HEIRS,  42" 

NATUR  VLIZATION,  1 

NATURAL  LOVE  AND  AFFECTION,  1 

N  VI  UR  VLLY,  420 

\  \  11  R  \|,  PRES1  MPTION,  1 

\  \  n  1:  \L  WATERCOURSE,  420 

NATURE,  1 
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N  &.UGHTY,  423 

N  \  \  \1,  CADETS,  423 

NAVIGABLE  WATERS,  424 
Actual  navigability,  426 
Canada  rule,  42S 

Continuing  capacity  not  necessary,  429 

Continuous  navigability  not  necessary,  429 

Floatable  streams,  42S 

General  rule  in  United  Stales,  426 

Immateriality  of  distinction,  427 

Natural  navigability  necessary,  428 

Proof  of  navigability,  427 

What  constitutes,  428 
Conflict  of  laws  : 

Stale  and  federal  conlrol,  433,  434 
Congress  : 

Control  by  congress,  432 
Control,  432 

Adjacent  shore  and  submerged  soil,  433 

By  states,  433 

Concurrent  conlrol,  434 

Congress,  432 

England,  432 

Improvements,  434 

Obstructions,  433 

Right  of  riparian  owner  and  damages 
where  land  is  improved,  435 

United  States,  432 
Deeds,  see  infra,  Grants  of  Shores  or  Lands 

Under  Water. 
Ebb  of  tide,  425 
Eminent  domain,  435,  438 
Floatable  streams,  428 
Flow  of  tide,  425 

Grants  of  shores  or  lands  under  water,  435 

In  general,  435 

Limitation  of  right  to  grant,  436 
Improvements  : 

Right  of  riparian  owner  to  damages,  435 
State,  434 

Lands  under  water,  see  infra,  GRANTS  OF 
Shores  or  Lands  Under  Water. 

Navigability,   see  infra.   Actual  Naviga- 
bility. 

Navigation,  439 

How  right  lost,  443 
Legislative  act  unnecessary,  440 
Manner  of  exercising  right,  442 
Nature  and  extent  of  right,  440 
Nontidal  waters,  439 
Public  highways,  440 

Right  to  exclusive  occupation  of  part,  441 
Right  to  use  banks  and  shores,  441 
Right  to  use  whole  body  of  water,  440 
Statutes  declaring  streams  navigable,  440 
Tidal  waters,  439 
Towing,  442 
United  States,  439 
User  not  necessary,  440 
Waters  in  which  rights  obtain,  439 
Obstructions,  443 

Actions  for  damages,  444 
Definition,  443 
England,  444 
Indictable  nuisances,  444 
Injunction,  444 
Nuisances,  444 

Objects  constituting  obstructions,  443 
Public  and  private  rights  as  to  obstruc- 
tions, 444 

Slight  or  temporary  obstructions,  445 
Wrecks,  443 


NAVIGABLE  WATERS,  cont'd. 
Ownership,  430 

Nontidal  waters,  431 
Open  sea,  430 

Tidal  lands  and  waters,  430 
Public  rights,  439 
In  general,  439 

Navigation,  see  infra.  Navigation. 
Real  property,  see  infra,  Grants  of  Shores 

or  Lands  under  Water. 
Riparian  rights  (see  infra.  Grants  of  Shores 
or  Lands  under  Water),  437 

Compensation,  435,  438 

In  general,  437 

Right  of  access,  437 

Seaweed,  437 

Wharfage,  438 
Shores  (see  infra,  Grants  of  Shores  or 
Lands  under  Water): 

Right  to  use  banks  and  shores  for  naviga- 
tion, 441 
States : 

Control  in  general,  433 
Tests  of  navigability,  425 

Actual  navigability ,  see  infra,  ACTUAL  NAVI- 
GABILITY: 

Ebb  and  flow  of  tide,  425 
Tidal  lands  and  waters  : 

Ow nership,  430 
Tidal  waters,  439 
Tide,  425 
Towing,  442 
United  States : 

Obstructions,  444 

NAVIGATE,  445 

NAVIGATION  (see  Navigable  Waters),  445 

NAVY,  445 

NAVY  YARDS,  445 

NEAP  TIDES,  445 

NEAR,  445 

As  near  as  may  be,  446 
At  or  near,  447 
Description  indefinite,  446 
Next,  446 

NEAREST,  445 

NEARLY,  445 

NEAR  TO,  447 

NEAT  CATTLE,  448 

NECESSARIES,  448 
Parent  and  child.  1056 

NECESSARILY,  448,  451 

NECESSARY,  448 
Exemption  laws,  450 
Indispensable,  449 
Laws  necessary  and  proper,  449 

NECESSARY  APPENDAGE,  452 

NECESSARY  CHARGES,  449 

NECESSARY  IMPLICATION,  452 

NECESSARY  PARTIES,  452 

NECESSITOUS  CIRCUMSTANCES,  452 

NECESSITY,  448 

NECKLACE,  452 
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NEED,  452 
NEEDFUL,  452 
NEEDLESSLY,  452 
NEEDY,  453 

NE  EXEAT  ;  WRIT  OP,  453 
NEGATIVE,  453 
NEGATIVE  EASEMENT,  453 
NEGATIVE  PREGNANT,  453 
NEGATIVE  TESTIMONY,  453 
NEGLECT,  453 

NEGLIGENCE  (see    Murder    and  Man- 
slaughter), 455 

Accident : 

Inevitable  accident,  497 

Actionable  negligence,  458 

Appliances : 

Condition  of,  517 

Burden  of  proof  (see  infra,  Presumptions),  514 
Failure  to  observe  statutory  precautions, 
515 

On  plaintiff  to  show  negligence,  514 
Preponderance  of  evidence,  516 
Speculation  or  conjecture,  517 
To  show  negligence,  514 
Where  proof  equally  balanced,  516 
Whether  burden   sustained  question  for 
jury,  515 

Care  (see  infra,  Ordinary  or  Reasonable 
Care  and  Prudence): 
Degrees  of  care  and  prudence,  460 

Character  in  evidence,  523 

Children,  473 

Distinction  between  natural  and  artificial 

conditions,  475 
Duty  to  children,  473 
Injuries  not  contemplated,  474 
Knowledge  of  fact  of  trespass,  474 
Premises  attractive  to  children,  474 
Presence  of  children  not  reasonably  antici- 
pated, 474 
Unprotected  pools  of  water,  475 

Commission,  476 

Comparative  negligence,  459,  460 
Concurring  causes,  495 
Consequences,  see  infra.  Proximate  Cause. 
Contracts  : 

Relation  in  which  duly  implied  created  by 
contract,  see  infra.  Relation  in  Which 
Duty  Implied  Created  by  Contract. 
Contributing  causes,  495 
Contributory  negligence,  459,  460 

Violation  of  statute  or  ordinance,  483 
Courts,  see  infra,  Questions  of  Law  and 
Fact, 

Creation  of  duty,  460 
Criminal  negligence,  459 
Damages : 

Necessity  for  resultant  damage,  498 
Definition,  457 

Actionable  negligence,  458 

Comparative  negligence,  459 

Contributory  negligence,  459 

Criminal  negligence,  459 
Degrees  of  care  and  prudence,  460 
Degrees  of  negligence,  459 

Comparative  and  contributory  negligence, 
460 
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NEGLIGENCE,  cont'd. 
Degrees  of  negligence,  cont'd. 

Gross,  459 

In  general,  459 

Liability  of  trespasser  for  gross  negligence, 

473 

Ordinary,  459 
Reckless,  459 
Rule  under  statutes,  460 
Slight,  459 

Vituperative  epithet,  459 
Where  exemplary  damages  claimed,  460 
Duty  (see  infra.  Necessity  for  Duty),  460 
Duly  created  by  statute  or  ordinance,  460 
Duty  implied  by  law.  460 
Ordinary  or  reasonable  care  and  prudence, 

see  infra.  Ordinary  or  Reasonable 

Care  and  Prudence. 
Person  to  whom  duty  due,  see  infra,  Person 

to  Whom  Duty  Due. 
Public  duty,  476 
Questions  of  law  and  fart,  510 
Relation  in  which  duty  implied  created  by 

contract,  see  infra.  Relation  in  Which 

Duty  Implied  Created  by  Contract. 
Violation  of  duty,  see  infra,  VIOLATION  OF 

Duty. 
Evidence,  517 
Character,  523 

Condition  of  appliance,  structure,  or  premises, 
517 

Actual  notice  of  defective  conditions, 
5i8 

In  general,  517 
In  general,  517 

No  injuries  to  others  under  conditions 
complained  of,  520 

Other  acts  of  negligence,  518 

Other  acts  where  the  issue  is  as  to  author- 
ship of  alleged  negligent  act,  519 

Other  injuries  under  similar  conditions, 
519 

Reputation,  523 
Similarity  of  conditions,  520 
Subsequent  injuries,  520 
Subsequent  repairs  and  precautions,  521 

Doctrine  contrary  to  general  rule,  523 

Duly  to  repair,  523 

General  rule,  521 

Jurisdiction  over  premises,  523 

Qualifications  of  rule,  522 

Showing  actual  conditions  at  time  of 
injury,  522 

Subsequent  discharge  of  servant,  522 
Usage  and  custom,  524 
Fraud, 478 

Functions  of  court  and  jury,  498 
Gross  negligence,  459 

Liability  of  trespasser,  473 
Inadvertence,  477 
Inevitable  accident,  497 
Infants,  see  infra,  Children. 
Intervening  causes,  490 

Distinction  between  condition  and  cause, 
494 

Fact  that  injuries  would  not  have  occurred 
but  for  intervening  cause,  491 

Fact  that  injuries  would  not  have  occurred 
but  for  negligence,  493 

Independent  illegal  acts,  494 

In  general,  490 

Interruption  of  natural  sequence,  493 
Intervening  acts  of  negligence,  492 
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NEGLIGENCE,  cont'd. 
Intervening  causes,  cont'd. 

Intervening  causes  which  relieve  earlier 

wrongdoer,  493 
Nature  of  Intervening  cause  which  will  be 

defense,  493 
Negligence  of  nurse,  492 
Negligence    of    physician,    surgeon,  or 

nurse,  492 
Nurse,  492 
Physician,  492 
Invitation  : 
Licenses,  475 

Duty  of  owner  of  premises,  475 

Examples,  475,  476 

General  rule,  475 
Per3ons  ou  premises  by  invitation,  471 

In  general,  471 

Public  resoits  and  placesof  amusement. 

472 

Question  (or  jury,  472 
Jurisdiction  : 

Duty  as  dependent  on  ownership  or  juris- 
diction, 467 
Jury,  see  infra,  QUESTIONS   of  Law  and 

Fact. 
Licensees,  475 

Natural  and  proximate  cause,    see  infra, 

Proximate  Cause. 
Natural  consequences,  see  infra.  Proximate 

Cause. 
Natural  gas,  418 
Nature  of  duty,  460 
Necessity  for  duty,  466 

Duty  as  dependent   upon  ownership  or 
jurisdiction,  467 

Extent  of  duly  implied  from  ownership, 
467 

General  rule,  466 
How  duty  discharged,  467 
Nature  of  defendant's  title,  467 
Violation  of  statute  or  ordinance,  482 
Notice  of  defects,  518 
Nurse : 

Intervening  causes,  492 
Officers  and  agents  of  private  corporations  : 

Liability  for  negligence,  874 
Omission,  476 
Ordinances  : 

Duty  created  by  ordinance,  460 
Violation  of  statute  or  ordinance,  478 

Alleged  distinction  between  statute  and 

ordinance,  483 
Conflict  of  cases,  481 
Consequences  against  which  statute  in- 
tended to  provide,  481 
Contributory  negligence,  483 
Evidence  of  negligence  to  be  considered 

oy  jury,  479 
Fact   that  statute   or  ordinance  does 
not  specifically  impose  civil  liability, 
483 

General  rule,  481 
In  general,  478 

Natural  and  proximate  cause,  480 
Necessity  for  duty  to  plaintiff,  482 
Negligence  per  se,  478 
Prima  facie  negligence,  478 
Questions  of  law  and  fact,  479,  482 
Statutes  or  ordinances  imposing  penalty 

for  violation,  483 
When  negligence  not  shown,  479 
Ordinary  negligence,  459 

1 


NEGLIGENCE,  cont'd. 
Ordinary  or  reasonable  care  and  prudence,  463 

Absolute  prevention  of  injuries,  464 

Care  of  ordinary  man,  465 

Degrees  of  care  and  prudence,  460 

Dependent  upon  particular  facts,  465 

General  rule,  463 

Ordinary  care,  464 

Reasonable  care,  464 

Terms  contrasted,  464 
Other  acts  of  negligence,  518 
Other  injuries,  517 
Ownership : 

Duty  as  dependent  on  ownership  or  juris- 
diction, 467 

Extent  of  dui  y  implied  from  ownership, 467 
Parent  and  child,  see  Parent  and  Child. 
Person  to  whom  duty  due,  469 

General  duty  not  to  injure  others,  470 

In  general,  469 

Licensees,  475 

Persons  on  premises  by  invitation,  see  infra. 

Invitation; 
Private  injury,  476 
Public  duty,  476 

Rule  of  duty  to  person  injured  and  gen- 
eral duty  to  all  persons  considered  and 
contrasted,  471 

Trespassers,  see  infra.  Trespassers: 
Where  duty  towards  a  particular  person, 
470 

Physician  and  surgeon : 

Intervening  causes,  492 
Premises  (see  infra.  Invitation): 

Condition  of,  517 
Presumptions  (see  infra.  Burden  of  Proof): 
Negligence  not  presumed,  510 

Exclusion  of  contributory  negligence, 
512 

General  rule,  510 
Res  ipsa  loquitur,  512 
Questions  of  law  and  fact,  508 
Res  ipsa  loquitur,  512 

Circumstances    warranting  presump- 
tion, 512 
In  general,  512 
Nature  of  presumption,  513 
When  maxim  applies,  513 
Private  injury,  476 
Privity,  461 

In  general,  461 

Sense  in  which  privity  necessary,  461 
Proximate  cause,  4S3 

Concurring  causes,  495 

Concurring  negligence  of  several  persons, 

496 

Contributing  causes,  495 

Defendant  guilty  of  some  negligence,  484 

General  rule,  483 

Inevitable  accident,  497 

In  general,  483,  485 

Intervening  causes,  see  infra,  INTERVENING 

Causes. 
Natural,  486 

Natural  consequences,  486 

Nearest   in    point   of   time   or  physical 

sequence,  486 
Proximate,  486 
Questions  of  law  and  fact,  508 

Question  for  jury,  508 

Rule  of  contemplation  of  consequences, 
509 

When  question  for  court,  509 
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NEGLIGENCE,  cont'd. 
Proximate  cause,  cont'd. 

Rule  of  contemplation  of  consequences,  486 

Anticipation  of  particular  con seq  uences, 
487 

Extent  and  limits  of  rule,  489 
Form  of  injury  or  manner  of  occur- 
rence, 488 
In  general,  486 

Injuries  need  not  be  necessary  conse- 
quence, 489 
Negligence  in  failing  to  know,  488 
Particular  person  injured,  488 
Presumption  of  defendant's  contempla- 
tion, 488 

Violation  of  statute  or  ordinance,  480 
Where  two  efficient  proximate  causes  con- 
tribute, 496 

Prudence,  see  infra,  Ordinary  or  Reason- 
able Care  and  Prudence. 

Questions  of  law  and  fact,  498 
Breach  of  duty,  510 
Credibility  of  witnesses,  503 
Duty,  510 

Inferences  from  facts  proved,  507 
In  general,  498 
Instructions,  506 
Presumptions,  508 
Proximate  cause,  508 

Question  for  jury,  508 

Rule  of  contemplation  of  consequences, 
509 

When  question  for  court,  509 
Question  for  court,  503 

Evidence  held  not  sufficient  to  justify 
submission  to  jury,  505 

Evidence  held  sufficient  to  justify  and 
require  submission,  505 

General  rule,  503 

Scintilla  of  evidence,  505 

When  question  for  court,  503 

Where  act  or  omission  obviously  danger- 
ous or  reverse,  504 

Where  there  is  no  evidence  of  negli- 
gence, 504 
Question  of  fact  for  jury,  498 

Conflict  of  evidence,  502 

Credibility  of  witnesses,  503 

Finding  of  jury  not  disturbed,  502 

In  general,  498 

Negligence    necessarily    question  for 

jury,  502 
What  precautions  necessary,  501 

Question  whether  plaintiff  was  on  defend- 
ant's premises  by  invitation,  472 

Scintilla  of  evidence,  505 

Undisputed  facts,  506 

Violation  of  siatute  or  ordinance,  479,  482, 

508 

Where  facts  are  undisputed,  506 
Reckless,  459 
Recklessness.  477 

Relation  in  which  duty  implied  created  by  con- 
tract, 461 

In  general,  461 
Privity,  461 

Sense  in  which  privity  necessary,  462 
Remote  cause,  see  infra.  Proximate  Cause. 
Repairs,  see  infra.  Evidence. 
Reputation,  523 
Res  ipsa  loquitur,  512 

Circumstances  warranting  presumption, 
512 


NEGLIGENCE,  cont'd. 
Res  ipsa  loquitur,  cont'd. 
In  general,  512 
Nature  ofpresumption,  513 
When  maxim  applies,  513 
Scintilla  of  evidence,  505 
Scope  of  title.  457 
Slight  negligence,  459 
Statutes : 

Duty  created  bv,  460 

Violation  of  statute  or  ordinance,  478 

Alleged  distinction  between  statute  and 

ordinance,  483 
Conflict  of  cases,  481 
Consequences  against  which  statute  in- 
tended to  provide,  481 
Contributory  negligence,  483 
Evidence  of  negligence  to  be  considered 

by  jury,  479 
Fact  that  statute  or  ordinance  does  not 

specifically  impose  civil  liability,  483 
General  rule,  481 
In  general,  478 

Natural  and  proximate  cause,  480 
Necessity  for  duty  to  plaintiff,  482 
Negligence  per  se,  478 
Prima  jacie  negligence,  478 
Questions  of  law  and  fact,  479,  482 
Statutes  or  ordinances  imposing  penalty 

for  violation,  483 
When  negligence  not  shown,  479 
Title : 

Nature  of  defendant's  title,  467 
Trespassers,  472 

Application  of  rule  that  no  duty  is  owed 

to  trespassers,  475 
Children,  473 

Distinction  between  natural  and  artificial 
conditions,  475 

Duty  to  trespassers  dependent  on  likeli- 
hood of  their  presence,  473 

Knowledge  of  facts  of  trespass,  474 

Liability  of  trespasser  for  gross  negligence, 
473 

No  duty  to  trespassers,  472 

Presence  of  children  not  reasonably 
anticipated,  474 

Unprotected  pools  of  water,  475 

Where  presence  of  trespasser  known,  473 
Usages  and  customs,  524 
Violation  of  duty,  476 

Fraud, 478 

Inadvertence,  477 

Omission  or  commission,  476 

Wantonness,  477 

Wilfulness,  477 
Violation  of  statute  or  ordinance  : 

Question  of  law  and  fact,  508 
Wantonness,  477 
Wilfulness,  477 

NEGOTIABILITY,  525 

NEGOTIA  BLE,  S25 

NEGOTIABLE  INSTRUMENTS  (see  Or- 
ders), 525 
Municipal  securities,  26,  31 
Form  of  negotiability,  54 

N  EGOT]  ITE,  526 


NEGOTIATION,  526 


NEGRO 
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m:i(.iiik>i;iio(>[>,  527 

neighboring,  528 

NEPHEWS  AM)  NIECES,  52S,  529 
B.isiards,  529 

Husband's  and  wife's  nephews  and  nieces, 
529 

Illegitimates,  529 
NET,  529 

M  l    EARNINGS,  530 
NET  INCOME,  530 
NET  PROCEEDS,  530 
NET  PROFITS,  530 
NET  RENT,  530 
NE  VARIETUR,  531 
NEVER,  531 
NEW,  531 

NEW  ASSIGNMENT,  532 
NEW  BUILDING,  531 
NEW  MATTER,  532 
NEW  PROMISE,  532 
NEW  TRIAL,  534 
NEWSBOY,  532 

NEWSPAPERS,  533 

Definition,  533 
Legal  papers,  533 
Noiice,  586 
Ordinances : 
In  what  newspaper  publication  made,  972 

Examples,  972,  973 

In  general,  972 

NEXT,  534 

Computation  of  time,  534 
Near,  446 

NEXT  FRIEND,  536 

NEXT  OF  KIN,  537 

Blood  relatives,  538 
Death  by  wrongful  act,  537 
Definition,  537 

Degrees  of  consanguinity,  537 

Heirs  at  law,  538 

Husband  and  wife,  538 

Legal  or  personal  representatives,  537 

Legatees,  537 

Period  at  which  next  of  kin  are  to  be  ascer- 
tained, 539 
Statute  of  distributions,  539 

NICKLE,  540 

NIECE,  528,  540 

NIGHT,  540 

NIGHTTIME,  540 

NIGHTWALKER,  540 

Nuisances,  703 

NIHIL  EST,  541 
NIL  DICIT,  541 
NISI,  541 
NIXE,  541 
NO,  541 


NOCUMENTUM,  542 
NOIL,  542 
NOISE,  542 

NOLLE  PROSEQUI,  542 

NOLO  CONTENDERE,  543 

NOL.  PROS.,  543 

NOMINAL,  543 

NOMINAL  DAMAGES,  543 

NOMINAL  PARTNERS,  543 

NOMINATE,  543 

NOMINATED,  543 

NOMINEE,  543 

NONACCESS,  544 

NON ARRIVAL,  544 

NONASSESSABLE,  544 

NONCLAIM,  STATUTES  OF,  544 

NON  COMPOS,  544 

NON  COMPOS  MENTIS,  544 

NONCONTINUOUS  EASEMENT,  545 

NONENUMERATED  3IOTIONS,  545 

NON  EST  INVENTUS,  545 

NONFEASANCE,  545 

NONFORFEITABLE,  545 

NONINTERCOURSE  LAWS,  545 

NONMAINTAINABLE,  545 

NONNEGOTIABLE,  545 

NON  OBSTANTE  VEREDICTO,  546 

NONOCCUPANCY,  546 

NONPECUNIARY  INJURIES,  546 

NON  PROSEQUITUR,  546 

NONRESIDENT,  547 

NONSANE,  547 

NONSUIT,  547 

NON  SUM  INFORMATUS,  548 
NONTAXABLE,  548 
NONTEXTILE,  548 
NONUSER,  549 
NOON,  549 

NORMAL  SCHOOL,  549 
NORTH,  549 
NORTHERN,  549 
NORTHWARD,  549 
NOSCITUR  A  SOCIIS,  450 
NOT,  450 

NOTARY  PUBLIC:  552 
Acknowledgments,  563 

Certificate,  564 

Certificate  of  acknowledgment  as  evidence, 

575 

Disqualifications,  568 
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NOTARY  PUBLIC,  cont'd. 
Acknowledgments,  cont'd. 
Illustrations,  564 
In  general,  563 
Interest  of  notary,  568 
Married  women,  564 
Method  of  taking,  564 
Notaries  of  other  states,  564 
Power  to  make,  563,  564 
Relationship,  571 
Affidavits  : 

Federal  statutes,  562 
Interest,  570 

Employee  of  person  interested,  571 
Notary  acting  as  attorney,  570 
Powers  to  take  affidavits  under  state  statutes, 
564 

Amendment,  565 
In  general,  564 
Notaries  of  other  states,  565 
Presumptions  565 
Sufficiency,  565 
Aliens,  556 
Appointment,  556 

Compelling  issuance  of  commission,  557 
Eligibility,  see  infra,  Eligibility. 
Holding  incompatible  office,  557 
How  made  in  England,  556 
How  made  in  the  United  States,  556 
Bankruptcy,  563 
Bond,  558 

Cancellation,  558 

Failure  of  principal  to  sign,  558 

Sealing,  558 

Statutory  requirements,  558 
Clerks,  577 

Commission,  compelling  issuance  of,  557 
Conflict  of  laws : 

Seal,  55q 
Consuls,  578 
Contempt,  566 
County  officers,  555 
Criminal  liability,  575 
De  facto  officers,  577 
Definition,  555 
Depositions,  563 

Interest,  571 

Notarial  acts  as  evidence,  576 
Powers  to  take  depositions  under  state  stat- 
utes, 565 

Authority  in  general,  565 

Certificate,  567 

Compelling  testimony,  566 

Contempt,  566 

Domestic  notaries,  565 

Effect,  567 

Enforcement  of  authority,  566 
Evidence  of  authority,  566 
Force,  567 

Notaries  of  other  states,  566 
Presumptions,  566 
Subpoenas,  566 
Relationship,  571 
Deputies,  577 

Disqualifications  (see  infra,  ELIGIBILITY): 

Interest,  see  infra,  INTEREST. 

Relationship,  see  infra,  RELATIONSHIP. 
Eligibility,  556 

Aliens,  550 

In  general,  556 

Minors,  556 

Officers  or  stockholders  of  banks,  557 
Women,  556 


NOTARY  PUBLIC,  cont'd. 

Evidence,  see  infra,  NOTARIAL  ACTS  AS  EVI- 
DENCE. 
False  imprisonment,  574 
Fees,  576 

For  ineffectual  performance  of  act,  576 
For  services  in  double  capacity,  576 
For  unnecessary  or  unauthorized  act,  576 
Statutory  provisions,  576 

History  of  office,  555 

Incompatible  office,  557 

Infants,  556 

Interest,  568 

Affidavits,  see  infra,  AFFIDAVITS. 
Depositions,  571 

Identity  of   mortgagee  and  notary  pre- 
sumed, 569 
In  general,  568 
Mortgagee,  569 
Oaths,  571 

Officers  of  corporations,  569 

Person  beneficially  interested  in  deed  of 
trust,  569 

Stockholders  in  corporations,  569 

To  make  protest.  568 

To  take  acknowledgments,  568 
Judicial  functions,  556 
Judicial  notice,  568 
Jurisdiction,  558 

As  justices  of  the  peace,  559  . 

Jurisdiction  confined  to  county,  555,  558 

Jurisdiction  confined  to  state,  558 

Jurisdiction  throughout  state,  558 
Justices  of  the  peace,  567 
Law  merchant : 

Powers,  562 
Liabilities,  572 

Actions,  574 

Civil  liability,  572 

Criminal  liability,  575 

Defenses,  574 

Demand,  573 

Evidence,  574 

Extent  of  civil  liability,  572 

Failure  to    keep  record  of   protest  and 

notice,  574 
For  failure  to  pay  money  to  proper  person, 

573 

For  failure  to  perform  duties  in  regard  to 
negotiable  paper,  573 

For  failure  to  register  conveyance,  572 

For  false  imprisonment,  574 

For  making  false  certificate  or  acknowl- 
edgment, 572 

Limitations,  574 

Measure  of  damages,  574 

Notice  of  protest  or  dishonor,  573 

Parties,  574 

Person  entitled  to  recover,  572 

Prior    adjudication    against   notary  not 

necessary,  574 
Protest,  573 

Release  of  sureties,  574 
Limitation  of  actions,  574 
Ministerial  functions,  556 
Municipal  officers,  555 
Nature  of  office,  555 

Negotiable  instruments  (see  infra,  Liabili- 
ties): 

Powers  as  to  negotiable  instruments,  567 
Notarial  acts  as  evidence,  575 
Affidavits,  576 

Certificate  of  acknowledgment,  575 
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NOTARY  PC  BLIC,  cont'd. 
Notarial  acts  as  evidence,  cont'd. 
Certificate  of  protest,  576 
Depositions,  576 
In  general,  575 
Official  certificates,  575 
Oaths,  748 

Federal  statutes,  562 
Interest,  571 
( >aih  of  office,  557 

Powers  to  administer  oaths  under  state  stat- 
utes, 567 
I n  general,  567 
Notaries  in  other  states,  567 
What  oaths  may  be  administered,  567 
Origin,  555 

Other  officers  as  n3taries,  577 
Powers  under  federal  statutes,  562 

Authentication,  563 

Bankruptcy,  563 

Depositions,  5O3 

1 11  general,  562 

Special  provisions  as  to   affidavits  and 
oaths,  562 

To  administer  oaths  and  take  affidavits, 

562 

Powers  under  law  merchant,  562 
Powers  under  state  statutes,  563 

In  general.  563 
Justices  of  the  peace,  567 
Negotiable  instruments,  567 

To  administer  oaths,  see  infra.  Oaths. 
To  take  acknowledgments,  see  infra,  Ac- 
knowledgments. 
To  lake  affidavits,  see  infra.  Affidavits. 
To  take  depositions,  see  infra.  Depositions. 
Public  office,  555 

Qualifications,  see  infra,  Disqualifications; 

Eligibility. 
Records.  575 
Relationship,  571 

To  issue  warrants,  572 

To  protest  bill  or  note,  572 

To  take  acknowledgments,  571 

To  take  depositions,  571 
Removal,  576 
Seal,  559 

Acts  requiring  seal,  560 

Bond,  558 

By  what  law  requisites  of  notarial  seal  to 

be  determined,  559 
Effect,  561 

Necessity  of  at  common  law,  559 
Necessity  of  reference  to  seal,  561 
Necessity    under    staiutory  provisions, 

559 

Place  on  instrument,  561 

Presumptions,  562 

Private  seals,  560 

Reference  to  common  law,  559 

Requisites  and  sufficiency,  559 

Statutory  requirements,  559 

Substantial  ccmpliance  with  statute,  560 

Use  of  other  than  customary  seal,  560 
Statute,  see  infra.  Power   Under  State 

Statutes. 
Subpoenas,  566 
Term  of  office,  557 

United  States,  see  infra,  Powers  Under 

Federal  Statutes, 
Women,  556 

NOTE,  573 


NOTICE  (see  Notice  of  Pendency  and  Lis 
Pendens;  Ordinances),  580 
Actual  notice,  581 
Attesting  witness,  588 
Classification,  581 
Constructive  notice,  581,  582 
Definitions,  581 

Actual  notice,  581 
Direct  communication,  582 

Duty  of  court  to  prescribe  notice,  583 
In  general,  582 

Notice  required  by  statute,  583 
Oral  notice,  583 
Written  notice,  583 
Foreign  laws,  58g 
Implied  from  circumstances,  584 
General  rule,  584 
Information  of  specific  right,  587 
Notoriety  of  fadt,  586 
Particular  transactions,  587 
Persons  acting  in  particular  capacity,  587 
Persons  having  interest  in  common,  587 
Qualifications  of  rule,  585 
Question  of  negligence  or  fraud,  585 
Reasonable  time  to  be  allowed  for  making 

inquiries.  585 
Rumors  and  statements  by  strangers,  586 
Signing  instrument  as  attesting  witness, 
588 

Statements  published  in  newspapers,  586 
Sufficiency  of  circumstances,  585 
Suspicion  of  fact,  586 

Whatever   puts  person  upon  inquiry  is 

sufficient  notice,  584 
Where  inquiry  would  be  unavailing,  588 
Where  inquiry  would  prove  futile,  588 
Information  of  specific  right,  587 
Inquiry,  see  infra.  Implied  from  Circum- 
stances. 
Interest  in  common,  587 
Nature,  582 
Newspapers,  586 
Notoriety  of  fact,  586 
Oral  notice,  583 
Public  laws,  588 
Questions  of  law  and  fact,  589 
Burden  of  proof,  589 

Competency  and  sufficiency  of  evidence, 

589 

General  rule,  589 

How  inference  of  notice  repelled,  589 
How  notice  established,  589 
When  inference  of  notice  becomes  con- 
clusive, 590 
Rumors.  586 
Scope  of  title,  581 
Statutes,  588 
Sufficiency,  582 
Written  notice,  583 

NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, 591 
Abatement,  623 

Actions,  suits,  and  proceedings  within  law  of  lis 
pendens,  629 

Actions  of  ejectment  or  in  the  nature  of  eject- 
ment, see  infra,  Ejectment. 
Alimony,  642 

Attachment,  see  infra.  Attachment. 
Bankruptcy,  642 

Collateral  proceedings  in  actions,  644 

Creditors'    suits,    see   infra,  CREDITORS* 
SPITS- 
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NOTICE  OF  PENDENCY  AND  L.IS  PEN- 
DENS, cont'd. 
Actions,  suits,  and  proceedings  within  law  of  lis 
pendens,  cont'd. 
Debt  against  heir,  643 
Divorce,  642 

Forcible  entry  and  detainer,  see  infra,  For- 
cible Entry  and  Detainer. 
Habitual  drunkenness,  643 
Insanity,  643 
Insolvency,  642 

Particular  actions  and  suits,  632 
Partition,  see  infra,  Partition. 
Proceedings  on  execution,  645 
Quo  warranto,  644 
Receivership,  see  infra.  Receivership. 
Separate  estates  of  married  women,  643 
Special  proceedings,  644 
Statutes,  631 

Suits  to  charge  separate  estate  of  married 

women,  643 
Suits  to  foreclose  and  enforce  liens,  see  infra, 
Suits  to  Foreclose  and  Enforce  Liens. 
Under  general  law,  629 

Actions  and  suits  involving  personal 

property,  630 
Actions  and  suits  involving  real  prop- 
erty, 629 

Actions  and  suits  not  involving  prop- 
erty, 630 
Under  lis  pendens  statutes,  631 
Unrecorded  instruments,  642 
Wills,  actions  to  establish  or  annul,  643 
Alimony,  642 
Amendments,  616 
Answers  : 

Description  of  property  in  the  answer,  608 
Appeals,  619,  620 

Judgments  or  decrees  subsequently  re- 
versed, 621 
Appearance : 

Voluntary  appearance  of  defendant,  611 
Attachment.  616,  637 

Creditors'  suits,  634 
Attorney's  liens,  598 
Bankruptcy  (see  infra,  Insolvency),  642 

Creditors'  suits,  636 

Personal  property,  628 
Rill  of  review,  619 
Bills  of  discovery,  635 

Hills  of   exchange  and  promissory  notes, 

628 

Bonds,  628,  629 

Burden  of  proof,  652 

Cancellation  ot  discharge  of  notice,  624 

Champerty,  see  infra.  Lis  PENDENS,  Sale  OF 

Litigious  Rights,  and  Champerty. 
Chancery,  see  infra.  Law  and  Chancery. 
Character  of  suit,  608 
Choses  in  action,  626 

Codefendants,  see  infra.  Transfers  by  Plain- 
tiffs and  Codefendants. 
Collateral  matters,  598  * 
Collateral  proceedings,  644 
Commencement  of  lis  pendens,  607,  609 

Transfers  by  defendants,  see  infra.  Trans- 
fers by  Defendants. 
Transfers  by  plaintiffs  and  codefendants,  see 
infra,    TRANSFERS    BY    PLAINTIFFS  AND 

Codefendants. 
Conflict  of  laws,  see  infra.  Extraterritorial 

Effect  of  Lis  Pendens. 
Consent  decrees,  609 

1: 


NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Constructive  notice : 

Action  lis  pendens  or  judgment  construc- 
tive notice  until  execution,  620 

Notice  of  pendency  not  constructive  notice 
like  record  of  conveyance,  613 
Continuity  and  termination  of  lis  pendens,  607, 
618 

Abatement  of  action  or  suit  by  death  of 
party,  623 

Accidental  loss  or  destruction  of  notice  or 

other  papers,  626 
Canceling    unauthorized   or  insufficient 

notice,  625 
Cancellation  or  discharge  of  notice,  624 
Delay  in  prosecuting,  624 
Discharge  of  notice,  624 
Failure  to  make  full  prosecution,  see  infra. 

Full  Prosecution. 
Inierlocutory  orders  and  decrees,  626 
Malicious  prosecution  against  party  al- 
leged to  have  wrongfully  filed  noiice  of 

pendency, 625 
Requisites  in  general,  618 
Rights  acquired  after  judgment  or  decree,  see 

infra,  JUDGMENTS. 
Under  general  laws,  618 

After  judgment  actions  neither  lis  pen- 
dens nor  notice,  618 

In  general,  618 
Under  notice  of  pendency  and  recording  acts, 
624 

Cancellation  or  discharge  of  notice,  624 
In  general,  624 
Statutory  provisions,  625 
Costs,  597 

Creditors'  suits,  617,  622,  632 
Attachment,  634 
Bankruptcy  proceedings,  636 
Bills  for  discovery  and  the  like,  634 
By  simple  contract  creditor,  635 
Creditor  of  decedent,  635 
Creditors'  bills  not  lis  pendens,  632 
Death  of  defendant  debtor,  632 
Effect  of  bona  fide  but  unsuccessful  at- 
tempt to  serve  process,  632 
Filing  of  creditor's  bill,  632 
In  general,  632 
Injunctions,  634 
Insolvent  corporations,  635 
Involving  personal  property,  633 
Involving  real  property,  633 
No  lis  pendens  against  execution  creditors 
as  to  movable    personalty  subject  to 
levy,  634 
Personal  property,  628 
Receiverships,  634 
Service  of  process,  632 

So-called  lien  merely  lis  pendens  of  suit, 
632 

Statutes,  636 

Supplementary  proceedings,  636 
Custodia  legis  : 

Personal  property,  627 

Date  (see  infra,  Teste;  Transfers  by  De- 
fendants): 

Date  of  commencement  of  lis  pendens  not 
determined  by  that  of  commencement 
of  action  or  suit,  610 
Death,  623 

Death  of  defendant  debtor,  632 
Debt  against  heir,  643 
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MM'U'i:  or  I'KNDKNTY  AND  US  PEN- 
DENS, cont'd. 
Decrees  : 

Consent  decrees,  fioi) 

Rights  acquired  after  judgment  or  decree,  619 

Action  lit  pendent  or  judgment  con- 
structive notice  until  execution,  620 

After  appellate  or  other  proceedings  arc 
instituted  and  pending,  620 

Appeals,  619 

Appellate  proceedings,  620 
Application  for  second  trial  in  trespass 

to  try  title  and  ejectment,  619 
Application  to  set  aside  decree  entered 

on  constructive  service  of  process,  619 
Application  to  set  aside  dismissal  and 

reinstate  or  revive,  619 
Application  to  set  aside  probate  of  will, 

619 

Hefore  institution  of  appellate  or  other 
proceedings,  619 

Between  entry  and  execution  of  final 
judgment,  620 

Bills  of  review,  619 

Dismissal  without  trial  on  merits,  621 

Judgments  or  decrees  subsequently  re- 
versed, 621 

J  udicial  sales,  621 

Lit  pendens  continues,  619 

Lis  pendens  terminates,  619 

Proceedings  to  vacate  or  set  aside,  620 

Review,  619 

Under  voluntary  transfers,  619 

Writs  of  error,  619 
What  de:ree  necessary,  608 
Defendants,  see  infra.  Transfers  by  De- 
fendants; Transfers  by  Plaintiffs  and 

Co  DEFEND  A  NTS. 

Description  of  property  in  the  answer,  608 
Discharge  of  notice,  624 
Discovery,  635 
Divorce,  642 
Doctrine  generally,  595 
Dower,  649 
Ejectment,  619,  639 

Notice  of  pendency  and  res  judicata  stat- 
utes, 641 
Right  to  possession  of  premises,  639 

Expiration  and  alienation  of  plaintiff's 

right  and  ttile,  640 
Persons   coming  in  under  defendant, 

639 
Statutes,  641 
Title  to  premises,  640 
Title  to  premises  : 
Early  action,  640 

Former  recovery  no  bar  to  other  eject- 
ments, 641 
Modern  action,  641 

Statutes  requiring  notice  in  an  action 
affecting  the  title  to  real  property,  641 
Eminent  domain,  644,  645 
Equitable  not.ee,  596 
Attorney's  liens,  598 
Collateral  matters,  598 
Exhibits,  598 
Fraud,  596 

How  far  lis  pendens  coextensive  with  no- 
tice, 599 
In  general,  596 

Interests  acquired  pendente  lite  without 
notice  and  for  value  affected  by  lis  pen- 
dens, 600 

1254 


NOTICE  OP  PENDENCY  AND  LIS  PEN- 
I>KNS,  cont'd. 
Equitable  notice,  cont'd. 

Lis  pendens  and  notice  distinguished,  596 
Lis  pendens  statutes  and  notice,  599 
Of  what  lit  pendens  notice,  598 
Personal  property  and  choses  in  actions, 
593 

Pleadings,  598 

Purchaser  with  notice  charged  with  fraud, 

586 

Equity,  see  infra,  Law  and  Chancery. 
Error,  writs  of,  611,  619 
Estoppel,  623 

Estoppel  against  party  invoking  lit  pen- 
dens, 607 
Evidence,  652 
Executions : 

Action  lis  pendens  or  judgment  construc- 
tive notice  until  execution,  620 
Claim  case  to  determine  right  to  property 

taken  on  execution,  645 
No  lis  pendens  against  execution  credit- 
ors as  to  movable  personalty  subject  to 
levy,  634 

Registering  or  recording  executions,  645 
Exhibits,  598 

Extraterritorial  effect  of  lis  pendens,  654 

Between  courts  having  concurrent  juris- 
diction, 656 
Between  districts  in  state,  655 
Between  domestic  and  foreign  states  and 

countries,  654 
Between  United  States  and  states,  655 
In  general,  654 
Notice  of  pendency,  655 
Filing,  616 

Attachment,  638 

Filing  under  notice  of  pendency,  617 
Receivers,  638 
Filing  of  petition,  612 
Filing  of  pleadings,  615,  616 

Filing  of  pleadings  necessary,  615 
Notice  filed  before  complaint,  615 
Pleadings  on  file  and  service  of  process 
necessary  to  commencement  of  lis  pen- 
dens, 610 
Statutes,  615 
Forcible  entry  and  detainer,  641 
Foreclosure,  see  infra.  Suits  to  Foreclose 

or  Enforce  Liens. 
Fraud,  596,  603 
Full  prosecution,  622,  624 

Application  of  rule  dependent  upon  par- 
ticular facts  of  each  case,  623 
Creditors'  suits,  622 
Estoppel,  623 
Excuses,  623 

Lis  pendens  terminated  by  failure  to  make 

full  prosecution,  622 
Lord  Bacon's  oidinance,  623 
Presumption  of  abandonment,  623 
Scope  of  rule,  623 
Statute  of  limitations,  623 
Habitual  drunkenness,  643 
Heirs : 

Debt  against  heir,  643 
History,  604 
Homestead,  614 
Incumbrancers,  614 
Indexing,  616 
Improvements,  597 
Injunctions,  653 
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NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Inquisitions  of  lunacy  or  habitual  drunken- 
ness, 643 
Insanity,  643 
Judicial  sales,  645 

insolvency  (see  infra.  Bankruptcy),  642 

Insolvent  corporations,  635 
Interest  acquired  by  marriage,  645 
Judgment  creditors,  647 
Judgments : 

After  judgment  actions  neither  lis  pen- 
dens nor  notice,  618 
Lis  pendens  terminated  by  entry  of  judg- 
ment or  decree,  624 
Personal  judgment  for  money  instead  of 

one  against  property,  609 
Proceedings  to  set  aside  or  vacate,  6iq,  620 
Rights  acquired  after  judgment  or  decree,  619 
Action  lis  pendens  or  judgment  con- 
structive notice  until  execution,  620 
After  appellate  or  other  proceedings  are 

instituted  and  pending,  620 
Appeals,  619 

Appellate  proceedings,  620 
Application  in  second  trial  in  trespass 

to  try  title  and  ejectment,  619 
Application  to  set  aside  decree  entered 

on  constructive  service  of  process,  619 
Application  to  set  aside  dismissal  and 

reinstate  or  revive,  619 
Application  tosetasideprobateof  will, 619 
Before  institution  of  appellate  or  other 

proceedings,  619 
Between  entry  and  execution  of  final 

judgment,  620 
Bill  of  review,  619 

Dismissal  without  trial  on  merits,  620 
Judgments  or  decrees  subsequently  re- 
versed, 621 
Judicial  sales,  621 
Lis  pendens  continues,  619 
Lis  pendens  terminates,  619 
Proceedings  to  vacate  or  set  aside,  620 
Review,  big 

Under  voluntary  transfers,  619 

Writs  of  error,  619 
Rights  in  property  acquired  prior  to  levy 

of  attachment,  649 
What  judgment  necessary,  608 
Judicial  sales : 

Incumbrancers  and  purchasers  at  judicial 

sales,  645 

Rights  acquired  after  judgment  or  decree, 
621 

Title  acquired  at  judicial  sale,  649 
Jurisdiction,  608 
Landlord  and  tenant,  646 
Law  and  chancery,  605 

Champcrtous  sale  void  as  to  adverse  par- 
ties by  lis  pendens,  605 

In  general,  605 

Lis  pendens  applied  in  chancery  before 
Lord  Bacon's  ordinance,  606 

Lis  pendens  in  equity  available  at  law,  606 

Lis  pendens  originated  at  common  law  and 
applies  to  both  legal  and  equitabe  pro- 
ceedings, 605 

Lord  Bacon's  ordinance,  606 

Rule  sometimes  defined  as  if  applicable  to 
equitable  suits  only,  605 
Law  of  actions  in  rem,  601 
Lessees  of  real  estate,  646 


NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Liens  (see  infra.  Suits  to  Foreclose  or  En- 
force Liens;   Who  Are  Purchasers 
Pendente  Lite): 
Lis  pendens  as  lien,  654 
Limitation  of  actions,  623,  653 
Lis  pendens,  594 

Lis  pendens,  sale  of  litigious  rights,  and  cham- 
perty, 604 
At  early  law,  604 
Champerty,  604,  605 

Effect  of  lis  pendens  as  avoiding  sale  pend- 
ing suit,  604 

Purchase  of  litigious   rights  by  public 
officers,  604 

Reason  for  lis  pendens,  604 

Sale  of  litigious  rights,  604 

Under  modern  law,  604 
Maintenance,  see  infra.  Lis  Pendens,  Sale 

of  Litigious  Rights,  and  Champerty. 
Mechanics'  liens,  638 
Mortgage  lienors,  645 
Mortgages : 

Mortgage  note;  and  bonds,  629 

Suits  to  foreclose,  639 
Negotiable  paper,  628 
Notice,  see  infra,  EQUITABLE  NOTICE. 
Notice  of  pendency,  594 
Orders  : 

Lis   pendens    statutes    including  orders 
affecting  real  estate,  644 
Origin,  604 
Partition,  641 
In  general,  641 
Notice  of  pendency,  642 
Personal  property  (see  infra.  Property  With- 
in Law  of  Lis  Pendens): 
Actions  and  suits  involving  personal  prop- 
erty, 630 

Creditors'  suits  involving  personal  prop- 
erty, 633 
Petition  : 

Lis  pendens  from  filing  of  petition,  612 
Plaintiff's,  see  infra,  Transfers  by  Plain- 
tiffs and  Codefendants. 
Pleadings  (see   infra.    Filing  Pleadings), 
598  _ 

Defective  pleadings,  616 
Possession,  see  infra,  Ejectment. 
Presumptions,  601 

Presumption  of  notice  of  judicial  proceed- 
ings, 601 

Presumption  of  notice  of  legal  proceedings 
criticised,  601 

Private  international  laiv,  see  infra,  EXTRA- 
TERRITORIAL Effect  of  Lis  Pendens. 

Proceedings,  see  infra.  Actions,  Suits  and 
Proceedings  Within  Law  of  Lis  Pen- 
dens. 

Property,  608,  616 

Property  within  law  of  lis  pendens,  626 

Arguments  for  and  against  application  to 

personalty,  627 
Articles  of  ordinary  commerce,  629 
Bonds,  628 
Choses  in  action,  626 
Creditors'  suits,  628 
In  general,  626 

Mortgage  notes  and  bonds,  629 
Negotiable  paper,  628,  629 
Personal  property,  626 
Personal  property  in  custody  of  court,  627 
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NOTICE  OF  PENDENG?  AND  MS  PEN- 
DENS,  cont'd. 
Property  within  law  of  lis  pendens,  t  out' J. 
Personal  property  taken  into  ihe  custody 
of  the  court  and  released  on  bond  to  re- 
deliver it,  626 
Keal  property,  626 
Statutes,  627 
Stocks.  628 

View  that  lis  pendens  applies  to  personalty, 
626 

View  that  lis  pendens  does  not  apply  to 
personalty,  627 
Prosecution,  see  infra.  Full  Prosecution. 
Publication,  611 
Public  officers : 

Purchase  of   litigious   rights  by  public 
officers,  604 
Purchasers,  614 

Purchasers  pendente  lite,  see  infra.  Who  Are 

Purchasers  Pendente  Lite. 

Quo  warranto,  644 
Real  property,  626 

Actions  involving  title  to  real  property, 

629 

Creditors'  suits  involving  real  property, 

633 

Executory  contracts  for  sale  of  land,  650 

Lessees  of  real  estate,  646 
Reasons  assigned  for  rule,  596 
Receivers,  637,  653 

Creditors'  suits,  634 

Filing  or  recording  attachment,  638 

Record  of  appointment  of  receiver,  638 
Recording  acts  (see  infra,  Who  Are  Pur- 
chasers Pendente  Lite),  616,  624 

Appointment  of  receiver,  638 

Attachment,  638 

Cancellation  or  discharge  of  notice,  624 

1 11  general,  624 

Statutory  provisions,  625 

Suits  on  unrecorded  instruments,  642 
Recording  executions,  645 
Rem : 

Law  of  actions  in  rem,  601 
Requisites  in  general,  607 
Res  judicata,  601 

Fraudulent  or  collusive  decree,  603 

In  general,  601 

Judgment  or  decree  conclusive  on  issues 
which  might  and  should  have  been  liti- 
gated, 604 

Judgment  or  decree  not  open  to  collateral 
attack  by  lis  pendens  purchaser,  603 

Judgments  and  decrees  res  judicata  as  to 
purchasers  pendente  lite  as  well  as  par- 
ties and  privies,  603 

Lis  pendens  an  arbitrary  rule  of  law  neces- 
sary to  render  judgmenis  and  decrees 
effective,  602 

Lis  pendens  purchaser  privy,  603 
Retroactive  statutes,  614 
Review,  bill  of,  619 

Sale  of  litigious  rights,  see  infra.  Lis  Pendens, 
Sale  of  Litigious  Rights,  and  Champ- 
erty. 

Separate  estates  of  married  women,  643 
Service  of  process,  615 
Creditors'  suits,  632 

Filing  notice  before  service  of  process, 
615 

Lis  pendens  from  date  of  service  of  proc- 
ess, 609 
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NOTICE  OE  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Service  of  process,  cont'd. 

Other  methods  of  acquiring  jurisdiction, 
6ir 

Pleadings  on  file  and  service  of  process 
necessary  to  commencement  of  lis  pen. 

dens,  610 

Service  of  process  as  requisite  under  stat- 
utes, 615 

Service  of  process  necessary  to  commence 

lis  pendens,  615 
Service  of  process  not  necessary  to  com- 
mence lis  pendens,  615 
Service  of  publication,  611 
Voluntary  appearance,  611 
Special  proceedings,  644 
Statement  of  rule,  595 

Statutes  (see  infra,  Transfers  by  Defend- 
ants. 

Creditors'  suits,  636 

Lis  pendens  statutes,  611 

Notice  of  pendency  statutes,  612 

Personal  property,  627 

Purchasers  pendente  lite,  652 

Purpose  and  general  scope  of  statutes,  613 

Retroactive,  614 

Statutory  provisions,  612 
Stocks,  628,  629 

Strict  compliance  with  law  of  lis  pendens 

required,  607 
Subpcena : 

Lis  pendens  from  date  of  service  of  sub- 
poena, 609 

Lis  pendens  from  date  of  test  of  subpcena, 

609 

Suit,  see  infra,  Actions,  Suits  and  Pro- 
ceedings Within  Law  of  Lis  Pendens. 

Suits  to  foreclose  or  enforce  liens,  638 
In  general,  638 
Mechanics'  liens,  638 
Mortgage  liens,  638 

Supplementary  proceedings,  636 

Tax  titles,  650 

Termination  of  lis  pendens,  see  infra,  Con- 
tinuity and  Termination  of  Lis  Pendens. 
Terminology  and  scope  of  title,  594 
Teste : 

Teste  of  original  writ,  605 
Teste  of  subpcena,  609 
Timber,  629 

Title,  see  infra.  Ejectment. 
Title  to  real  property,  629 
Transfers  by  defendants,  609 

Action  or  suit  lis  pendens  from  date  of 
technical  commencement,  611 

Amendments,  616 

Attachment,  616 

Change  in  nature  of  case,  616 

Common-law  actions  lis  pendens  from  day 
of  teste  of  original  writ,  609 

Creditors'  suits,  617 

Dale  of  commencement  of  lis  pendens  not 

determined  by  that  of  commencement  of 

action  or  suit,  610 
Defective  pleadings,  616 
Early  rules,  609 
Filing  of  pleadings,  615 
Form  and  sufficiency  of  various  notices  of 

pendency,  613 
Homestead  interest  acquired  pendente  lite, 

614 

Incumbrancers,  614 
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NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Transfers  by  defendants,  cont'd. 
Indexing,  616 

Lis  pendens  from  bill  exhibited.  609 
Lis  pendens  from  day  of  test  of  suboepna, 
609 

Lis  pendens  from  service  of  subpoena,  609 

Lis  pendens  statutes,  611 

Notice  of  pendency  not  constructive  notice 
like  record  of  conveyance,  613 

Notice  of  pendency  statutes,  612,  613 

Pleading  on  file  and  service  of  process 
necessary  to  commencement  of  lis  pen- 
dens. 610 

Property,  616 

Publication,  611 

Purchasers,  614 

Purpose  and  general  scope  of  statutes,  613 
Recording,  616 

Retroactive  effect  of  statules,  614 
Service,  611 
Service  of  process,  615 
Statutes  declaralory  of  pre-existing  law, 
611 

Statutes  using  word  "  property  "  without 

qualification,  613 
Statutory  provisions,  612 
Suit  in  equity,  609 
Voluntary  appearance,  611 
Writs  of  errors,  611 
Transfers  by  plaintiffs  and  codefendants,  617 
In  general,  617 

Lis  pendens  from  filing  of  defendant's 
pleadings,  618 

Lis  pendens  of  action  or  suit  inures  to  co- 
defendant,  618 

Lis  pendens  of  action  or  suit  inures  to 
either  party,  617 

Notice  of  pendency,  618 
Trespass  to  try  title,  619 
Vendor  and  purchaser : 

Executory  contracts  for  sale  of  land,  650 
Who  are  purchasers  pendente  lite,  645 

Action  or  suit  lis  pendens  in  favor  of  suc- 
cessful defendant,  647 

Alienees  of  defendants,  646 

Alienees  of  plaintiffs,  647 

Alienees  of  purchaser  pendente  lite,  647 

Attachment  creditors,  645 

Bound  by  judgment,  595 

Incumbrancers  and  purchasers  at  judicial 
sales,  645 

Interest  acquired  by  will  or  by  marriage 

affected  by  lis  pendens,  645 
Judgment  creditors,  645 
Judicial  sales,  645 
Lessees  of  real  estate,  646 
Mortgage  lienors,  645 

Persons  acquiring  rights  before  lis  pendens 
commences,  648 

Executory  contracts  for  sale  of  land.  650 
General  rule,  648 

Legal  proceedings  and  sale  pendente  lite 
enforcing  or  foreclosing  prior  liens, 
649 

Prior  liens  and  like  interests,  649 
Recording  acts,  652 
Right  of  dower,  649 

Rights  in  property    acquired  prior  to 

levy  of  attachment,  649 
Statules  relating  to  parties  to  actions, 

652 
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NOTICE  OF  PENDENCY  AND  LIS  PEN- 
DENS, cont'd. 
Who  are  purchasers  pendente  lite,  cont'd. 

Persons  acquiring  rights  before  lis  pendens 
commences,  cont'd. 
Tacking  pending  suit  to  enforce  inter- 
mediate incumbrance,  649 
Tax  titles,  650 

Title  acquired  at  judicial  sale,  649 
Under  instruments  not  recorded,  650 
Recording  acts,  652 

Transfers  bet  ween  parties  to  action  or  suit, 
648 

Under  instruments  not  recorded,  650 
Effect  of  notice  upon  statute,  651 
General  rule,  650 
Notice  of  pendency  statutes,  651 
Wills : 

Actions  to  establish  or  annul  wills,  643 
Application  to  set  aside  probate  of  will,  619 
Interest  acquired  by  will,  645 

NOTICE  TO  PRODUCE  PAPERS,  656 

NOTICE  TO  QUIT,  656 

NOTIFICATION,  657 

NOTIFY,  657 

NOTING,  657 

NOTORIOUS,  657 

NOTORIOUSLY,  657 

NOTWITHSTANDING,  658 

NOURISHING,  658 

NOVATION,  659 

Accord  and  satisfaction,  676 
Agency,  664 
Assent  of  parties,  666 

Assent  of  parties  (see  infra.  Assent  of  Par- 
ties): 

Agreement  depending  upon  condition,  670 
Bringing  action  as  evidence  of  assent,  671 
Burden  of  proof,  671 
Change  in  firm,  670 
Civil  law,  667 
Common  law,  667 
Condit ional  assent,  670 
Consolidating  corporations,  667 
Creditor  and  debtor  must  express  intent, 
669 

Evidence,  670 
Evidence  of  assent,  670 
Exceptions  to  rule,  667 
Express  assent,  667 

Facts  justifying  inference  of  assent,  669 
Implied  assent,  667 
Implied  assent  at  common  law,  669 
Implied  assent  in  civil  law,  667 
In  general,  666 

Intention  question  for  jury,  670 
Louisiana  rule,  668 

Necessity  for  contemporaneous  assent  of 

all  parties,  669 
Partnership,  670 
Presumptions,  667 

Receipt  acknowledging  payment  of  notes, 

668 

Receipt  in  full,  668 
Rule  that  all  parties  must  assent,  666 
Surrender  of  old  note,  668 
Burden  of  proof : 

Assent  of  parties,  671 
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Civil  law,  661 
Collateral  security,  676 
Common  law,  O61 
Conditional  assent,  670 
Consent,  see  infra,  ASSENT  OF  PARTIES. 
Consequences  of  novation,  (174 

Discharge  of  sureties,  675 

Extinction  of  liens  674 

Extinguishment  of  prior  obligation,  675 

Irrevocability  ol  contract,  674 
Consideration,  (>7i 

Actual  release  required,  672 

Extinguishment  as    part  consideration 
only,  672 

Extinguishment  of  prior  obligation  as  con- 
sideration for  new  obligation,  671 

Extinguishment  of   prior  obligation  as 
effect  ol  novation,  672 

In  general,  617 
Consolidating  corporations,  667 
Contracts  : 

Irrevocability  of  contract,  674 
Corporations : 

Assent  of  creditors  of  consolidating  cor- 
porations, 667 
Definition,  660 
Discharge  of  sureties,  675 
Evidence : 

Assent  of  parties,  670 

Bringing  action  as  evidence  of  assent,  671 
Essential  elements  of  novation,  663 

Assent  of  parties,  see  in/ra.  Assent  OF 
Parties. 

Consideration ,  see  infra.  Consideration. 
In  general,  663 
Parties,  see  itifi  a,  Parties. 
Valid  prior  obligation,  see  infra,  Valid 

Prior  Obligation. 
Valid  resulting  obligation,  see  infra,  Valid 
Resulting  Obligation. 
Forms  of  novation,  661 
In  general,  661 

New  debtor,  new  creditor,  new  agreement, 
661 

Substitution  of  new  creditor,  662 
Substitution  of  new  debtor,  662 
Substitution  of  new  obligation,  663 

Frauds,  statute  of.  675 

Hisiory  of  doctrine,  661 

Identity  of  parties,  663 

Implied  assent,  see  infra.  Assent  of  Parties. 
Inference,  see  infra,  Assent  of  Parties. 
Intention,  see  infra.  Assent  of  Parties. 
Irrevocability  of  contract,  674 
Liens : 

Extinction  of  liens,  674 
Merger  distinguished  from,  676 
New  creditor,  662 
New  debtor,  662 
New  obligation,  663 

Obligation  (see  infra,  Consideration;  Valid 
Prior  Obligation): 

Extinguishment  of  prior  obligation,  675 

Valid  resulting  obligation,  673 
Parties,  663 

Capacity,  663 

Identity,  663 

Novation  by  agent,  664 

Number,  663 

One  person  acting  in  different  capacities, 

664 

Parties  need  not  be  different  persons,  664 
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NOVATION,  cont'd. 
Parties,  cont'd. 

I'aities  to  subsiituted  note,  664 

Persons  under  disabilities  to  be  principals, 

664 

Renewal  not  novation,  664 
Under  Louisiana  law,  664 
Partnership : 

Evidence  of  assent,  670 
Payment  by  note,  676 

Presumptions,  see  infra,  Assent  of  Parties. 
Questions  of  law  and  fact : 

Intention.  670 
Receipts,  668 
Release,  672 

Renewal  not  novation,  664 
Scope  of  title,  660 
Statute  of  frauds,  675 
Substitution  of  new  creditor,  662 
Substitution  of  new  debtor,  662 
Substitution  of  new  obligation,  663 
Valid  prior  obligation,  664 

Explanation  of  this  requisite,  665 

In  general,  664 

Necessity,  664 

View  that  substituted  debtor  must  have 

owed  original  debtor,  665 
Void  contract,  665 

NOW,  676 
Wills,  677 

NOW  DUE,  676 

NOW  IN  FORCE,  677 

NOXIOUS,  677 

NUDUM  PACTUM,  678 

NUISANCES,  679 

Abatement  and  injunction,  703 

Act  contemplated  must  constitute  legal 

nuisance,  706 
Conflicting  evidence,  706 
Danger  must  be  imminent,  707 
Danger  of  direct  and  inevitable  injury,  707 
Danger  of  trifling  discomfort  or  annoyance 

does  not  authorize  remedy,  707 
Depreciation  of  property  values,  708 
Diminution  of  value,  708 
Enoining    what    will    necessarily   be  a 

nuisance,  704 
Erection  will  not  be  enjoined  where  in- 
jury is  apprehended  from  use  thereof 
only,  708 

Facts  not  opinions  must  be  alleged,  706 
Increase  of  fire  insurance  rates,  708 
Injunction  at  instance  of  state,  705 
Injury  apprehended  must  be  real  and  sub- 
stantial, 706 
Injury  must  be  natural  consequence  of  act 

sought  to  be  restrained,  707 
Introductory  statements,  703 
Irreparable  injury,  707 
Jurisdiction  of  equity,  703 
Parties  complainant,  708 

Attorney-general,  708 

Attorney-general  may  proceed  with  or 
without  relator,  709 

Injunction  suit  may  be  maintained  in 
name  of  state  or  people  of  state,  709 

Law  officer  empowered  to  conduct  pub- 
lic suit  may  enjoin  nuisance,  709 

Municipal  corporations,  710 

Navigable  waters,  710 
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NUISANCES,  cont'd. 

Abatement  and  injunction,  cont'd. 
Parties  complainant,  cont'd. 
Obstructions  in  streets,  710 
Private  person  who  will  suffer  common 
injury  only  not  entitled  to  enjoin.  709 
Private  person  who  will  sustain  special 

damages  may  enjoin,  709 
Wharves,  710 
Parties  defendant,  611 
Possibility  that  evil  may  be  avoided,  708 
Remedy  by  indictment  does  not  preclude 

injunction,  704 
Restraining  erection  of  building,  708 
Right  to  relief  must  be  clearly  shown,  706 
Slate,  705 

Threatened  nuisance,  703 
When  granted  or  denied,  704 
Acquiescence,  723 
In  general,  723 
Prescription,  736 

Protest  against  nuisance  unnecessary,  723 
Action  for  damages,  712 
Acquiescence,  723 
By  whom  action  maintainable,  721 

Action  by  member  of  owner's  family, 
722 

Grantee  of  land  affected,  722 
In  general,  721 
Landlord,  722 
Lessee,  721 
Mortgagor,  722 
Municipality,  722 

Person  in  possession  as  widow  of  de- 
ceased husband,  722 

Sickness  of  wife  of  owner,  722 
Contributory  act  of  negligence,  723 
Damages  recoverable,  see  infra.  Damages 

Recoverable. 
Evidence  of  effect  of  nuisance  on  other 

persons  or  property,  725 
Evidence  of  injurious  effects  subsequent 

to  institution  of  suit,  725 
In  general,  712 
License,  723 

Limitation  0/ actions,  see  infra,  Limitation 

of  Actions. 
Person  liable,  717 

Agent,  717 

Counties,  718 

Directors,  719 

Grantor  and  grantee  of  land,  see  infra. 

Grantor  and  Grantee  of  Land. 
Independent  contractor,  717 
Infants,  719 
In  general,  717 
Landlord  and  tenant,  721 
Municipal  corporations,   see  MUNICIPAL 

Corporations. 
Officers  of  private  corporations,  719 
Owner's  liability  for  nuisance  created 

by  another,  721 
Principal  and  agent,  717 
Private  corporations,  719 
Two  or  more  persons  contributing  to 

same  nuisance,  719 
Private  nuisance,  712 
Proof  of  nuisance,  725 
Public  nuisances,  713 

Delay  in  the  conveyance  of  goods,  715 
Disorderly  houses,  716 
Distinction  drawn  between  direct  and 

consequential  damage,  716 
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NUISANCES,  cont'd. 

Action  for  damages,  cont'd. 
Public  nuisances,  cont'd. 

Diversion  of  patronage  from  place  of 

business,  715 
I ti  general,  713 

Injury  must  be  different  in  kind,  714 
Injury  must  be  substantial,  717 
Injury  to  horse  or  carriage,  714 
Injury  to  private  property  or  health 

special  in  its  nature.  716 
Noise,  716 

Obstruction  merely  causing  delay,  715 
Obstruction  on  highways,  714 
Obstruction   on    highways  interfering 
with  access  to  abutting  property,  714 
Obstruction  preventing  performance  of 

contract,  715 
Physical  injuty  sustained  by  obstruc- 
tion, 714 

Private  action  for  damages  arising  from 

public  nuisance,  713 
Right  of  action  not  defeated  by  fact  that 

others  suffer  particular  injury,  714 
Smoke  and  vapor,  716 
Adverse  possession,  see  infra.  Prescription 

as  Defense. 
Agency : 

Criminal  prosecution,  711 
Liability  of  principal  and  agent,  717 
Animals : 

Keeping  dangerous  animals,  699 
Attorney-general : 

Injunctions,  708,  709 
Balancing  conveniences,  689 
Bands,  698 

Barb  wire  fence,  684,  701 
Bawdy  house,  684 
Bells,  698 

Benefits  to  the  public,  689 

No  defense  at  civil  law,  689 
No  defense  to  criminal  action  690 
Blacksmith  shop  684,  693,  696 
Brewery,  684,  694 
Brick  burning,  695 
Brick  making,  684 
Care : 

Effect  of  exercise  of  care,  688 
Cattle  pen,  693,  694.  697 
Character  of  injury  requisite,  686 

Character  of  property  affected,  688 
Effect  on  persons  of  ordinary  health  and 

sensibilities,  687 
I n  general,  686 

Injury  to  health  unnecessary,  686 
Injury  to  property,  687 
Occasional  annoyance  or  injury,  688 
Chemical  manufactory,  693 
Church  bells,  698 

Collection  of  dangerous  substances  on  land,  698 

Applications  of  doctrine,  699 
In  general,  698 
Limitations  of  rule,  699 
Prevailing  doctrine  in  the  United  States, 
699 

Collection  of  filthy  or  offensive  substances, 

699 

Coming  to  nuisance,  691 
Common  scold,  702 
Comparison  of  damages,  690 
Condition  arising  from  natural  causes,  702 
Conduct,  see  infra,  Nuisances  Arising  from 
Conduct. 
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Corporations : 

Criminal  prosecution,  711 

Liability,  719 
Counties,  71S 
Criminal  prosecution,  711 

Abatement,  711 

Agent,  711 

Corporation,  712 

Feme  covert,  712 

Infants,  712 

1 11  general,  7 1 1 

Nuisance  created  by  agent  or  servant,  711 

Persons  liable,  711 
Punishment,  71 1 
Servant,  711 
Damages,  see  infra,  Action  for  Damages. 
Damages  recoverable  : 
Discretion  of  jury,  729 

In  awarding  punitive  damages,  729 
In  fixing  amount  of  damages,  729 
Measure  of  damages  and  elements  of  recovery, 
see  infra,  Measure  of  Damages  and 
Elements  of  Recovery. 
Mitigation  of  damages,  see  infra,  MITIGA- 
TION of  Damages. 
Time  to  which  damages  are  assessable,  730 
Conclusiveness  of  election  to  treat  nui- 
sance as  permanent,  733 
Fot  permanent  nuisance  or  irreparable 

injury,  732 
For  temporary   or  abatable  nuisance. 
730 

Injunction  suit  for  abatement,  732 
Law  will  not  presume  continuance  of 

wrong  doing,  732 
Plaintiff  treating  nuisance  as  perma- 
nent, 733 

Recovery  does  not  bar  action  for  contin- 
uance, 731 

Recovery  limited  to  damages  prior  to 
commencement  of  action,  731 

Taking  of  propertyi  733 
Dams,  692 

Dead  animals,  684,  692 
Definitions,  682 

Discharge  cf  rain  or  snow  from  building,  700 
Disorderly  conduct,  697 
Disorderly  houses,  683,  702,  716 
Drainage,  700 
Dust,  694 

Electric  light  plant,  696 
Elements,  686 
Evidence  : 

Proof  of  nuisance,  725 
Excessive  heat,  698 
Exemplary  damages,  729 
Expenses  occasioned  by  sickness,  727 
Explosives,  684,  685 
Fat  rendering  establishment,  693 
Fertilizer  factory,  693 

Filthy   substances   escaping    to  another's 

premises,  699 
Fires,  699 
Garbage,  692 
Garbage  crematory,  693 
Gas  manufactory,  693 
General  principles,  686 
Grantor  and  grantee  of  lands,  719 

Action  by  grantee  affected,  722 

Knowledge  of  existence  of  nuisance,  720 

Liability  of  grantee,  720 

Liability  of  grantor,  719 


NUISANCES,  cont'd. 

Grantor  and  grantee  of  lands,  cont'd. 
Necessity  for  notice,  720 
Nuisance  erected  by  former  owner  on  ad- 
joining land,  721 
Guns  : 

Spring  guns,  701 
Health,  716 

Effect  on  persons  of  ordinary  health  and 

sensibilities,  687 
Elements  of  recovery,  728 
Injury  to  health  unnecessary,  686 
Heat,  698 

Highways,  see  infra.  Obstructions  on  High- 
ways. 
Ice,  700 

Independent  contractors : 

Liability,  717 
Indictment  (see  infra,  Criminal  Prosecu- 
tion), 711 

Remedy  by  indictment  does  not  preclude 
injunction,  704 

Infants,  719 

Criminal  prosecution,  712 

Injunctions,  see  infra,  Abatement  and  In- 
junctions. 

Intent,  688 

Interest,  726 

Invitation  to  the  public : 

Unsafe  condition  of  premises  to  which 
public  is  invited,  701 

Irreparable  injury,  707 

Jurisdiction,  see  infra,  Abatement  and  In- 
junction. 

Jury,  see  infra,  Damages  Recoverable. 
Keeping  dangerous  animals,  699 
Landlord  and  tenant : 

Action  by  lessee,  721 

Action  of  landlord,  722 

Liability,  721 
Laundry,  685 

Lawful  business  or  erection,  692 

Injury  resulting  from  development  of  re- 
sources of  property,  689 

Lawful  business  a  nuisance  per  se,  684 

Legality  of  business  or  erection  does  not 
excuse  nuisance  arising  therefrom,  689 

Noises,  696 

Nuisance  arising  from  lawful  business  or 
erection,  689 
Legality,  see  infra,  Lavveul   Business  or 

Erection. 
Legalizing  nuisances,  736 

Alleged  nuisance  must  be  result  of  busi- 
ness authorized,  736 
As  defense  to  action  by  state,  736 
Legislative  sanction  as  bar  to  damages,  737 
Necessity  for  clear  statutory  sanction,  738 
Nuisance  amounting  to  a  taking  of  prop- 
erly, 737  _ 

Nuisance    injuriously    affecting  private 

properly,  737 
Sanction  of  legislature  to  action  by  state, 

736 

Slatutory  authority  necessary,  736 
Legislative  control   (see   infra.  Legalizing 
Nuisances),  736 

Statutes  declaring  nuisances,  739 
Licenses,  723 

Effect  of  license,  723 

Equity  lo  restrain  action  for  damages,  723 
In  general,  723 
Municipal  corporations,  739 
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NUISANCES,  cont'd. 
Limitation  of  actions,  724 

Consequential  injury,  724 

Continuing  or  temporary  nuisance,  724 

Permanent  injuries,  724 

Presumption  of  grant  may  bar  action,  724 

Statute   runs   from   completion   of  per- 
manent nuisance,  724 
Locality,  690 

Business  conducted  in  manufacturing  dis- 
trict, 690 

Convenience  of  place  no  defense,  690 
Existence  or  similar  nuisances  no  defense, 
690 

Locality  no  defense,  690 

Thing  may  be  nuisance  in  one  place  and 
not  in  another,  690 

Vicinity  occupied  by  mechanics,  690 
Malice,  638 
Market  value,  726 
Married  women  : 

Criminal  prosecution.  712 
Master  and  servant : 

Criminal\>r jsacution,  711 
Measure  of  damages  and  elements  of  recovery, 
725 

Abateable  nuisance,  727 

Consideration  of  purpose  for  which  prop- 
erty was  used,  727 

Cost  of  repairing  injury,  726 

Damages  allowed  for  use  to  which  prop- 
erty was  put,  727 

Depreciation  of  rental  value,  727 

Elements  of  recovery,  728 

Expenses  occasioned  by  sickness,  727 

Expenses  of  action  for  redress,  729 

Inconvenience  and  discomfort,  728 

In  general,  725 

Injury  to  health,  728 

Interest,  726 

Market  value,  726 

Measure  of  damages,  726 

Mental  anguish,  278 

Profits  from  business  injured,  728 

Rental  value,  727 

Temporary  nuisance,  727 
Mental  anguish,  728 
Mental  disquietude,  686 
Mitigation  of  damages,  730 

Benefits,  730 

Benefits  resulting  from  nuisance,  730 
Duty  of  plaintiff  to  avoid  or  limit  nuisance, 
730 

Effect  of  abatement  of  nuisance,  730 

Effect  of  plaintiff's  failure  to  abate  nui- 
sance, 730 
Mortgages : 

Action  by  mortgagor,  722 
Motive,  688 
Municipal  corporations  : 

Action  by  municipality,  722 

Injunctions,  710 

Liability  of  municipal  corporation  for  nui- 
sance, 717 
Failure  to  suppress  nuisance,  718 
In  general,  717 
Licensing  nuisances,  718 
Municipal  control,  739 

Declaring  nuisances,  739 
Licensing  nuisances,  739 
Power  to  punish,  740 
Natural  causes,  condition  arising  from,  702 
Nature,  68? 
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NUISANCES,  cont'd. 
Night  walker,  703 
Noise,  695,  716 
Bands,  698 
Bells,  698 
Blacksmith,  696 
Cattle  pen,  697 
Church  bells,  69S 
Disorderly  conduct,  697 
Electric  light  plant,  696 
Human  voice,  697 
In  general,  695 
Lawful  amusement,  698 
Lawful  business  or  occupation,  696 
Noise  must  be  unreasonable,  695 
Noisy  business  in  residence  neighborhood, 
696 

Ordinary  operation  of  railroad.  696 
Slaughter  house,  697 
Stable,  697 
Steam  whistle,  697 
Stock  yard,  697 
Terrific  noise,  697 

Unreasonable  amount  of  noise  made  by 
railway,  697 
Nuisances  arising  from  conduct,  702 
Common  scolds,  702 
Exciting  public  alarm,  703 
In  general,  702 
Night  walking,  703 
Obscenity,  760 
Obstructions  on  highways,  702 
Action  for  damages,  714 

Delay  in  conveyance  of  goods,  715 
Diversion  of  patronage  from  place  of 

business.  715 
For  injury  to  horse  or  carriage,  714 
In  general,  714 

Interference  with  riparian  owner's  ac- 
cess to  water,  715 
Obstruction  merely  causing  delay,  715 
Obstruction  on  highway  interfering  with 

access  to  abutting  property,  714 
Obstruction  preventing  perlormance  of 

contract,  715 
Physical  injury  sustained  by  obstruc- 
tion, 714 
Occasional  annoyance,  688 
Odors,  686 

Odors,  vapors,  etc.,  692 

As  affecting  mere  passers-by,  694 
As  affecting  neighboring  business,  694 
Blacksmith  shop,  693 
Cattle  pen,  693  694 
Chemical  manufactory,  693 
Dams,  692 
Dead  animals,  692 
Fat  rendering  establishment,  693 
Fertilizer  factory,  693 
Garbage,  692 
Garbage  crematory,  693 
Gas  manufactory,  693 
I n  general,  692 

Lawful  businesses  or  erections,  692 
Market  place,  694 
Ore  smelting  works,  693 
Pest  house,  693 
Pigsty.  694 
Privies,  694 
Slaughter  house,  693 
Soap  manufactory,  693 
Stable,  693 
Stpckjajds,  694^ 
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Odors,  vapors,  etc.,  cont'd. 

Tallow  factory,  6^3 

Tannery,  693 
Officers  of  private  corporations  : 

Liability!  7/9 
Ore  smelting  works,  693 
Overhanging  structures,  700 
Owner's  liability  for  nuisance  created  by 

another,  721 
Parks  and  public  squares: 

Nuisance  in  parks  and  squares,  1073 
Parties,  see  infra,  ABATEMENT  AND  INJUNC- 
TION; Action  for  Damages. 
Percolations,  tilihy,  700 
Per  se,  683 

Barb  wire  fence,  684 

Bawdy  house,  683 

Blacksmith  shop,  684 

Brewery,  684 

Brick  making,  684 

Dead  animals,  684 

Definition,  683 

Examples,  6S3,  686 

Explosives,  684 

Laundry,  685 

Lawful  business  or  erections,  684 

Pigsty,  684,  685 

Privy,  684,  685 

Slaughter  house,  684,  685 

Small-pox,  684 

Stable,  685 

Stallion,  684 

Stationary  steam  enuine,  685 

Steam  locomotive  685 
Pig  pen,  693,  694 
Pigsty,  6S4 

Pollution  of  stream,  716 
Prescription  as  defense,  733 

Acquiescence,  736 
Adverse  user,  734 

Adverse  user  must  be  uninterrupted,  735 
Character  of  user,  735 
Continuance,  735 

Continuance  for  what  period  requisite,  735 

Extent  of  user,  735 

Knowledge,  736 

Loss  of  right,  736 

Necessity  for  adverse  user,  734 

Necessity  for  continuous    and  uninter- 
rupted use,  735 

Private  nuisances,  734 

Public  nuisances,  733 
Printing  press,  698 
Private  nuisance,  682 
Privies,  684,  685,  694 
Profits  : 

Injury  to  profits  from  business,  728 
Property : 

Injury  to  property,  687 
Public  alarm,  703 
Public  nuisance,  683 
Purpresturss  distinguished,  683 
Questions  of  law  and  fact,  691 

Generally  for  the  jury,  691 

Nuisance  per  se,  691 
Railroads,  696;  697 
Rain,  700 

Real  property,  see  infra.  Grantor  and 
Grantee  of  Lands. 

Remedies,  see  infra,  Abatement  and  In- 
junction; Action  for  Damages. 

Rental  value,  726 
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NUISANCES,  cont'd. 
Reservoir,  699 
Scolds,  702 

Sickness,  see  infra,  HEALTH. 

Slaughterhouses,  684,  685,  686,  693,  697 

Smells,  see  infra,  Odors,  Vapors,  Etc. 

Smoke,  694 

Smoke  and  vapor,  716 

Snow,  700 

Soap  factory,  693 

Specific  nuisances,  692 

Stable,  685,  693,  697 

Stable  may  be  nuisance  because  of  im- 
proper construction,  693 
Stallion,  684 
State : 

Injunctions,  705 

Statutes,  see  infra.  Legalizing  Nuisances. 

Statute  declaring  nuisances,  739 

Steam  engine,  685 

Steam  whisile,  697 

Stock  yards,  694,  697 

Streets,  see  infra,  Obstructions  on  High- 
ways. 

Subterranean  waters : 

Offensive  matter  transmitted  through  sub- 
terranean stream,  700 

Tallow  factory,  693 

Tannery,  693 

Time  to  which  damages  are  assessable,  see 

infra.  Damages  Recoverable. 
Traps,  701 

Trees  overhanging,  702 
Trivial  annoyance,  686 
Vapors,  see  infra.  Odors,  Vapors,  Etc. 
Vendor  and  purchaser ,  see  infra,  Grantor 

and  Grantee  of  Lands. 
Vibration,  698 
Waters,  702 

NULLA  BONA,  740 

NULL  AND  VOID,  741 

NULLUM  TEMPUS  OCCURRIT  REGI, 

741 

NUMBER,  741 

NUMBNESS,  741 

NUNC  PRO  TUNC,  741 

O.  P.  B.  A.,  829 

O.  K.,  915 

O.  X.  X.,  1026 

OATHS  AND  AFFIRMATIONS  (see  No- 
tary Public),  743 
Abbreviations,  754 

Administration  (see  infra.  Reduction  to 
Writing  and  Certificate  of  Adminis- 
tration), 747 

Affidavit  for  foreclosure,  747 

Ceremonies,  750 

Effect  of  statutory  directions  as  to  cere- 
monies, 751 
Formalities,  750 

How  administered  to  persons  not  chris- 
tians, 750 
Person  cannot  swear  himself,  747 
Presumption  as  to  manner,  751 
Use  of  interpreter,  751 
What  constitutes  administration,  747 
Who  may  administer,  see  infra,  Who  May 

Administer. 
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OATHS  AND  AFFIRMATIONS,  cont'd. 
Affirmations,  744 

Certificate,  753 

Legal  effect  of  affirmation,  747 
Right  to  affirm,  746 

Not  extended  beyond  terms  of  statute, 
746 

Presumption  as  to  existence  of  facts 
authorizing,  746 
Allegiance,  745 
Assertory.  745 

Authentication  of  certificate,  753 

Affidavit  for  appeal,  753 

Appending  officer's  official  title  to  signa- 
ture, 754 

Appending  wrong  title,  755 

By  official  seal,  755 

By  signature  of  officer,  753 

Examples,  753,  754 

Proving  administration  aliunde,  753 

Use  of  abbreviations  to  indicate  official 
character,  754 

Use  of  initials,  754 

Where  officer  is  deputy,  754 
Ceremonies,  750 

Administered  to  non-christians  by  cere- 
monies of  their  own  religion,  750 

Chinaman,  751 

Effect  of  statutory  directions  as  to  cere- 
monies, 751 
Holding  up  hand,  750 
In  general,  750 
Jews,  751 
Kissing  book,  750 

Should  be  administered  in  manner  most 
binding  on  conscience,  750 

Certificate,  see  infra,  Authentication  of 
Certificate;  Reduction  to  Writing  and 
Certificate  of  Administration. 

Chinaman.  751 

Corporal  oath,  745 

Courts,  747 

Deaf  mutes,  747 

Decisory  oath,  746 

De  facto  officers,  749 

Definition,  743 

Deity,  belief  in,  747 

Delegation  of  authority  to  administer, 
749 

Depositions,  748 
Deputy,  749 

Extrajudicial  oaths,  745 
Form,  751 

In  general,  751 

Omission  of  the  words  "  so  help  me  God," 
752 

Substantial  compliance  with  prescribed 
form  sufficient,  752 

Test  of  sufficiency  as  to  form,  752 
Formalities,  750 
Historical  treatment,  744 
Insane  persons,  747 
Interpreter,  751 
Jews,  751 
Judges,  747 
Judicial  oaths,  745 
Jurisdiction : 

Territorial  jurisdiction  of  persons  author- 
ized, 749 
Kinds  of  oaths,  745 
Names  : 

Initials,  754 
Notaries  public,  748 


OATHS  AND  AFFIRMATIONS,  cont'd. 
Officers  and  agents  of  private  corporations, 

846 
Perjury,  747 

Presumption  as  to  authority,  750 
Presumption  as  to  manner,  751 
Presumption  of  legality,  751 
Promissory,  745 
Quakers,  744 

Reduction  to  writing  and  certificate  of  adminis- 
tration, 752 

Authentication  of  certificate,  753 

Certificate  of  administration,  753 

Ceri ificate  of  affirmation,  753 

Certificate  of  oath,  753 

Necessity  of  reduction  to  writing,  752 
Seal,  755 

Signature  of  officer  administering,  753 

Suppletory,  746 

Supremacy,  745 

Who  may  administer,  747 

Courts,  747 

Deposition  to  be  taken  or  used  in  another 
state,  748 

Designation  of  persons  authorized  to  adminis- 
ter, 748 
De  facto  officer,  749 

Delegalion  of  authority  to  administer, 

749 
Deputy,  749 

Interest  of  officer  administering,  747,  749 

Persons  interested,  749 

Presumption  as  to  authority  of  judicial 

officers,  750 
Presumption  as  to  foreign  judges,  750 
Where  officer  specifically  designated,  749 
Territorial  jurisdiction,  749 
Where  officer  not  specifically  designated, 

748 

Examples,  747,  748 
In  general,  747 
Judges,  747 

Justices  of  ihe  peace,  748 

Notary  public,  748 

Person  cannot  swear  himself,  747 
Who  may  take  oath,  747 
Writing,  see  infra,  Reduction  to  Writing 

and  Certificate  of  Administration. 

OBIOIM  ENT,  755 
OBITER  DICTUM,  756 

OBJECT,  756 

Subject  distinguished  from,  756 

OBJECTING,  756 
OBJECTION,  756 

OBLIGATION,  756 

Seal,  757 

Technical  sense,  757 

OBLIGATION  OP  CONTRACTS  (see  Or,  ,-. 
pation,  Business,  and  Privilege  Taxes),  758 

OBLIGATORY  WRITING,  758 

OBLIGEE,  758 

OBLIGES,  758 

OBLIGOR,  758 

OBLITEB  VTE,  758 

OBLITERATION,  758 

OBLOQUY,  758 
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OBSCENITY,  759 
At  common  law,  759 

Constitutional  law,  760 
Construction  of  statutes,  760 
Definition,  759 
Evidence,  763 

Evidence  of  similar  publications,  763 

Expert  evidence,  763 

Expert  and  opinion  evidence.  763 

Extent  of  obscene  matter,  761 

1  ntent,  761 

Legal  works,  7O2 

Liability  of  employee,  762 

Liability  of  partner,  762 

Master  and  servant,  702 

Nudity,  761 

Nuisance,  760 

Partnership,  762 

Possession  of  obscene  matter,  762 

Publication,  762 

Questions  of  law  and  fact,  763 

Scientific  works,  762 

Statutes,  760 

Constitutionality  of  statutes,  760 

Construction,  760 

Effect  of  statutes,  760 

In  general,  760 

Prohibition  against  obscene  language,  760 
Test  of  obscenity,  761 

Coarse  and  opprobrious  language,  761 
In  general,  761 
Nudity,  761 
Obscene  idea,  761 

OBSERVE,  763 

OBSOLETE,  763 

OBSOLETE  STATUTE,  763 

OBSTINATE,  763 

OBSTRUCT,  763 

OBSTRUCTING  JUSTICE,  764 

OBSTRUCTING  RAILWAY,  764 

OBSTRUCTIONS  (see  Navigable  Waters; 
Nuisances),  763 

OBTAIN,  764 

OBVIOUS,  765 

OCCASION,  765 

OCCUPANCY,  765 

Control,  767 

Personal  property,  769 

Possession,  767 

Residence,  768 
OCCUPANT,  765 

OCCUPATION,  BUSINESS  AND  PRIVI- 
LEGE TAXES,  770 

Ad  valorem,  805 
Agency : 

Employment  of  an  agent  by  a  licensed 

person,  825 
License  to  corporation  in  name  of  agent, 

814 

Rightof  licensee  to  employ  agent,  813 
Amount,   see    infra,    Determination  of 

Amount. 
Amount  payable,  819 
Application  for  license,  820 

Examination  of  applicant,  830, 

Notice  of  application,  820 

Requirernent  of  bond,  820 


OCCUPATION,  ETC.,  TAXES,  cont'd. 
Apportionment,  807 

Assignment  of  licenses, set  infra,  Transfer  or 

Assignment  of  Licenses. 
Auctioneer, (  810 
Boards  created  by  statute,  782 

Boards  of  health,  782 

Power,  782 
Business,  see  infra.  Doing  Business. 
Collection  of  license  fee  or  tax,  818 

Amount  payable,  819 

Application  for  license,  see  infra.  Applica- 
tion for  License. 
Appropriation  of  money  paid,  820 
By  whom  collected,  818 

Collection  by  suit  or  summary  process,  818 

Formal  assessment,  818 

Injunction  to  restrain  collection,  820 

Issuance  and  delivery  of  license,  see  infra, 
Issuance  and  Delivery  of  License. 

Medium  of  payment,  819 

Payment  in  advance,  819 

Right  to  renewal  of  license,  see  infra.  Re- 
newal of  License. 

When  payable,  819 
Commerce,  see  infra.  Interstate  Commerce. 
Commercial  travelers,  794,  795,  810 
Congress,  see  infra.  National  Government. 
Constitutional  law,  791 

Ad  valorem,  805 

Effect  and  not  phraseology  of  statute  de- 
cisive, 791 
Exemptions,  816 
General  rule,  791 

Interstate  commerce,  see  infra.  Interstate 

Commerce. 
Presumption  in  favor  of  constitutionality, 

791. 

Prohibition  of  special  legislation,  806 
Prohibition  of  unreasonable  searches,  806 
Provision  as  to  scope  and  title  of  statutes, 

806 

Provision  forbidding  class  legislation,  805 
Provision  guaranteeing  liberty  of  press, 

806 

Provision  guaranteeing  right  of  citizen  to 
pursue  lawful  employment,  806 

Statutes  partly  unconstitutional,  792 

United  States  constitution,  see  infra.  United 
States  Constitution. 

Who  may  raise  question,  792 
Construction  of  statutes  and  ordinances  (see 
infra,   CONSTRUCTION  OF  STATUTES  AND 

Ordinances),  809 
Auctioneer,  810 
Broker,  810 

Construction  of  statute  by  state  courts 

followed  in  federal  courts,  792 
Dealer,  810 

Definiiions  of  particular  terms,  810 

Double  taxation  or  requirement  of  several 
licenses,  see  infra.  Double  Taxation  or 
Requiremen  t  of  Several  Licenses. 

Drummer,  810 

Eating-house  keeper,  810 

Effect  of  change  in  membership  of  firm 
after  payment  of  tax,  813 

Exemptions,  818 

In  general,  809 

Insurance  agent,  810 

Itinerant  merchant,  810 

License  to  corporation  in  name  of  agent, 
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OCCUPATION,  ETC.,  TAXES,  cont'd. 
Construction  of  statutes  and  ordinances,  cont'd. 
Merchant,  810 
Place  of  amusement,  810 
Public  vehicle,  810 

Right  of  licensee  to  employ  agent,  813 

Statutes  taxing  persons,  firms  or  compa- 
nies, 811 

Strict  construction,  809 

To  whom  applicable,  810 

What  constitutes  doing  business,  see  infra. 
Doing  Business. 

Whether  payable  by  employer  or  by  em- 
ployee, 813 

Whether  payable  by  firm  or  by  individual 
partners,  812 
Corporations,  782. 

Corporations  equally  liable  with  natural 
persons,  777 

Exemptions,  817 

Corporate  charters,  817 
Examples,  817 

Franchise  of  railroad  company,  817 
In  general  817 

License  to  foreign  corporation,  817 
License  to  corporation  in  name  of  agent, 
814 

Provision  guaranteeing  privileges  and  im- 
munities of  citizens  in  several  states,  800 
Counties  : 

Concurrent  liability  to  state,  county  and 
city,  815 

Extent  of  power,  782 

Power  of  counties,  781 

Power  to  appoint  special  tax  collector,  782 
Custom  duties,  798 
Dealer,  810 
De  facto  officers,  822 
Definitions,  773 
Delegation  of  power,  780 

Delegated  to  municipalities,  780 

Delegation  of  power  to  officers  or  boards, 
781 

Exclusive  or  concurrent  power,  781 
How  delegated,  781 
Municipality  delegating  its  power,  791 
Power  delegated  to  counties  and  other 

political  subdivisions,  780 
Power  which  cannot  be  delegated,  781 
Resumption  of  power  by  state,  781 
State  not  estopped  to  tax  or  license,  781 
Delivery  of  license,  see  infra,  ISSUANCE  AND 

Delivery  of  License. 
Determination  of  amount,  807 

Amount  and  duration  of  license,  807 
Charge  must  be  equal  and  uniform  on  all 

of  same  class,  809 
Constitutional   limitations  as  to  amount 

of  property  taxes,  807 
Discretion  ol  legislative  body,  808 
How  scaled  or  apportioned,  808 
In  general,  807 
Licenses,  807 

Method  generally  adopted,  808 
Municipal  taxes  and  licenses,  807 
Necessity  of  apportionment,  808 
Slate  taxes,  807 
Discrimination,  784 

Distinction  between  power  to  license  and  power 
to  tax,  788 
Municipal  corporations,  788 

As  to  amount  of  license  fee  or  tax,  789 

Fees  held  excessive,  790 
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OCCUPATION,  ETC.,  TAXES,  cont'd. 
Distinction  between  power  to  license  and  power 
to  tax,  cont'd. 
Municipal  corporations,  cont'd. 
Fees  held  valid,  790 
General  welfare  clause,  789 
In  general,  788 

License  fee  cannot  exceed  expense  ot 
issuing  license  and  supervising  busi- 
ness, 789 

Police  power  or  power  to  license  not 

power  to  tax,  788 
Power  to  license  may  include  power  to 

tax,  788 

Power  to  license,  regulate  and  tax, 
789 

Power  to  regulate  and  license  not  power 

to  tax,  788 
Power  to  regulate  includes    power  to 

license,  7S9 
Power  to  tax  conferred  in  general  terms, 

789 

When  limitations  as  to  amount  are  net 
applicable,  790 
Distinction  between  useful  occupations  and 

those  dangerous  to  society,  774 
Distinguished  from  other  taxes,  775 
Examples,  775 

Not  income  or  poll  taxes,  776 

Not  property  taxes,  775 

Tax  on  article  sold,  776 

Tax  on  sales,  776 
Doing  business,  811 

Doing  business  within  state  or  city,  812 

Examples,  811,  812 

Nonresidents,  812 

Single  act,  811 

Statutes  imposing  a  tax,  811 

What  constitutes,  811 
Double    taxation   or   requirement   of  several 
licenses,  814 

Concurrent  liability  to  state  county  and 
city,  815 

Concurrent  liability  under    federal  and 

state  laws,  815 
In  general,  S14 

Same  business  conducted  at  several  differ- 
ent places,  814 
Vehicle  licenses  or  taxes,  815 
Where  several  distinct  occupations  are 

pursued,  814 
Wholesaling  and  retailing,  814 
Drummers,  794,  795,  810 
Due  process  of  law,  800 
Duration  of  license,  822 

Effect  of  failure  to  procure  license  or  pay  tax 

(see  infra.  Fines  and  Penalties),  822 
Agent,  823 

Amnesty  statutes,  824 
Attorney,  823 
Rroker,  823 

Contracts  void  by  implication,  823 
Express  statutory  provision  invalidating 

contracts,  822 
Failure  of  one  member  of  firm  to  pay 

privilege  tax,  824 
Physician,  823 
Unlicensed  innkeeper,  824 
Valid, ition  of  contracts,  824 
Effect  of  procuring  license  or  paying  tax,  821 
Duration  of  license,  822 
I n  general,  821 
Irregular  or  void  license,  822 
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OCOl  PATION,  ETC.,  TA  X  ES,  cont'd. 

Effect  of  procuring  license  or  paying  tax,  cont'd. 
License  not  warrant  for  violation  of  laws 

or  creation  of  nuisance,  822 
License  to  corporation  no  bar  to  quo  war- 
ranto proceedings,  822 
Payment  of  privilege  tax  no  exemption 

from  property  tax,  822 
Territorial  operation  of  license,  821 
When  license  takes  effect,  822 
Equality  and  uniformity,  802 
Equity,  see  infra.  Delegation  of  Power. 
Exemptions,  S16 

Consul utional  exemptions,  816 
Construction,  818 
Corporations,  817 

Corporate  charters,  817 
Examples,  817 

Franchise  of  a  railroad  company,  817 
In  general,  817 

License  to  foreign  corporation,  817 
Exemption  from  property  taxes  not  ex- 
emption from  occupation  taxes,  816 
Exemption   of    part   of    class  invalid, 
816 

Exemption  of  whole  class  valid,  816 
Extent  of  exemption,  818 
Licenses  not  exempt  from  taxation,  817 
Mechanical  or  manufacturing  pursuits, 
816 

Presumptions,  818 

Rights  conferred  by  United  States  patent 
laws,  818 

Validity  of  exemptions  in  statutes  and 
ordinances,  816 

What  pursuits  are  mechanical,  816 

Who  are  manufacturers,  816 
Exports  and  imports,  798 
Express  companies,  796 
Expressio  uniits  est  exclusio  alterins,  786 
Extortion  : 

Recovery  back  of  money  illegally  exacted, 
827 
Ferries,  797 
Fines  and  penalties,  824 

Amount  of  penalty,  825 

Enforcement  of  penalties,  825 

Power  to  impose,  824 

Where  special  license  law  prescribes  no 

penalty,  825 
Foreign  corporations,  782 
Exemptions,  817 
Fourteenth  amendment,  801 
Interstate  commerce,  793 
Provision    guaranteeing    privileges  and 

immunities  of  citizens  in  several  states, 

800 

Foreign  goods,  see  infra,  Interstate  Com- 
merce. 

Foreign  products,  784 

Fourteenth  amendment,  800 

Equal  protection  of  laws,  800 
Foreign  corporations,  801 
In  general,  800 

Instances  of  statutes  held  to  be  unconsti- 
tutional, 800 
Regulations  under  police  power,  801 
Taking  property  without  due  process  of 
law,  800 
Hawkers  and  peddlers,  795 
How  imposed,  806 

Adoption  of  state  law  by  city  or  county, 
807 
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OCCUPATION,  ETC.,  TAXES,  cont'd. 
How  imposed,  cont'd. 

Determination  of  amount,  see  infra,  De- 
termination of  Amount. 
Necessity  for  legislative  action,  806 
Power  dormant  until  exercised  by  ordi- 
nance, 806 
Impairment  of  obligation  of  contracts,  801 
Corporate  charters  and  franchises,  802 
In  geneial,  801 
Licenses  not  contracts,  802 
Requirement  of  license  not  violation  of 
contract  for  exemption  from  taxation, 
802 
Injunctions : 

Restraining  collection,  820 
Insurance  agent,  810 
Insurance  not  commerce,  793 
Interstate  commerce,  792 

Business  of  insurance  not  commerce,  793 
Construction  of  statute  by  state  courts 

followed  in  federal  courts,  792 
Direct  interference  with  commerce,  792 
Drummers  and  commercial  agents,  794 
Express  companies,  796 
Ferries,  797 

Foreign  corporations,  793 
In  general,  792 
Insurance  not  commerce,  793 
Laundry,  793 
Merchants,  795 

Property  taxes  distinguished  from  occu- 
pation taxes,  793 
Railroads,  796 

Remote  and  incidental  interference  with 

commerce,  793 
Sleeping-car  companies,  796 
Solicitation    of   laundry  not  commerce, 

793 

Statute  void  as  to  interstate  commerce 

only,  792 

Telegraph  and  telephone  companies,  796, 

798 

Issuance  and  delivery  of  license,  820 

Delivery  of  license,  821 
Mandamus  to  compel  issuance,  821 
Necessity  for  formal  license,  820 
Signature  of  license,  821 
Laundry  work  not  commerce,  793 
Legislature  : 

Determination  of  amount,  808 
Necessity  of  legislative  action,  806 
Liberty  of  the  press.  806 
License  fee  and  lax  distinguished,  773 
Licenses  (see  infra,   Distinction  Between 
Power  to  License  and  Power  to  Tax; 
Double  Taxation  or  Requirement  of 
Several  Licenses;  Effect  of  Failure 
to  Procure  License  or  Pay  Tax;  Ef- 
fect of  Procuring  License  or  Paying 
Tax;  Municipal  Corporations),  773 
Assignments,  see  infra,  Transfer  or  As- 
signment of  Licenses. 
Exemplion  from  taxation,  817 
License  taxes,  774 

Revocation  of  licenses,  see  infra.  Revoca- 
tion of  Licenses. 
Taxes  imposed  for  revenue  and  licenses 
for  regulation,  774 
Mandamus : 

To  compel  issuance  of  license,  821 
Manufacturers : 
Exemptions,  816 
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OCCUPATION,  ETC.,  TAXES,  cont'd. 
Master  and  servant : 

Whether  payable  by  employer  or  by  em- 
ployee, 813 
Mechanical  pursuit,  816 
Medium  of  payment,  819 
Merchants,  795,  810 
Monopolies,  784 

Municipal  corporations  (see  infra.  Delegation 

of  Power),  782 
Business  forbidden  by  law,  785 
Business  outside  of  city  limits,  785 
Concurient  liability  to  state,  county  and 

city,  815 
Corporations,  782 

Creation  of  monopolies  forbidden,  784 
Determination  of  amount,  807 
Discrimination  against  foreign  products, 
784 

Discrimination  against  nonresidents,  784 
Discrimination  forbidden,  784 
Distinction  between  power  to  license  and 

power  to  tax,  788 
In  general,  782 
Limitations  of  the  power,  783 
No  power  in  absence  of  statute,  783 
No  power  to  tax  business  outside  of  city 

limits,  785 

Ordinance  must  be  reasonable  and  not  in 

restraint  of  trade,  783 
Ordinance  partially  invalid,  785 
Power  to  impose  occupation  tax  in  addition 

to  property  tax,  787 
Power  to  impose  several  licenses  or  taxes 

on  same  person  or  business,  787 
Power  to  tax  licensed  business,  787 
Principal  part  of  business,  785 
Prohibitory  legislation,  790 

Delegation  of  power  to  license,  791 
Reasonable  ordinances,  783 
Residence  of  person  who  pursues  busi- 
ness, 785 
Restraint  of  trade,  783 
What  occupations  may  be  licensed  or  taxed : 

Expressio  uniits  est  exclusio  alterius,  786 

In  general,  786 

Occupations  of  like  kind  with  those  spe- 
cifically enumerated,  786 

Occupations  taxed  or  licensed  by  state, 
786 

Power  cannot  be  enlarged  by  definition, 

786 

Power  must  be  closely  pursued,  786 
Statutes  prohibiting  taxation  of  certain 
occupations,  787 
Where  state  tax  is  imposed  in  lieu  of  all 
other  taxes,  788 
National  government,  776 
District  of  Columbia,  776 
Power  of  congress  to  require  licenses,  776 
Power  of  national  government,  776 
Power  of  state  to  tax  agencies  and  instru- 
ments of  federal  government,  778 
Navigation  : 

State  interference  with  navigation,  797 
Ferry  licenses,  797 
In  general,  797 
Nonresidents  (see  infra.  Interstate  Com- 
merce), 784,  795 
Doing  business,  812 
Notice  of  application,  820 
Nuisances  : 

License  not  warrant  for  violation  of  laws 
or  creation  ol  nuisance,  822 
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OCCUPATION.  ETC.,  TAXES,  cont'd. 
Ordinances  (see  infra.  Municipal  Corpora- 
tions): 

Construction  of  statutes  and  ordinances,  see 
infra,  CONSTRUCTION  OF  STATUTES  AND 

Ordinances. 
Determination  of  amount,  808 
Necessity  of  ordinance?.  806 
Repeal  of  statutes  and  ordinances,  828 
Requisites  of  ordinances,  806 
Original  package,  794 
Partnership : 

Whether  payable  by  firm  or  by  individual 

partners,  812 
Patent  laws : 

Rights  conferred  by  United  States  patent 

laws  not  exemptions  from  taxation  or 

license,  818 
Payment  (see  infra,  Collection  of  License 

Fee  or  Tax;   Effect  of  Failure  to 

Procure  License  or  Pay  Tax;  Effect 

of  Procuring  License  or  Paying  Tax): 
Involuntary  payments,  827 
Recovery  back  of  money  illegally  exacted, 

827 

Voluntary  payments,  827 
Police  power : 

Fourteenth  amendment,  801 
Laws  enacted  under  police  power,  797 
In  general,  797 

Occupations   which  do  call  for  police 

regulation,  798 
Occupations  which  do  not  call  for  police 

regulation,  798 
Telegraphs  and  telephones,  798 
Power  to  require  license  or  impose  tax,  776 
Boards  created  by  statute,  see  infra.  Boards 

Created  by  Statute. 
Counties,  see  infra,  Counties  and  Other 

Subdivisions. 
municipal  corporations ,  see  infra,  MUNICI- 
PAL Corporations. 
National  government,  see  infra,  National 

Government. 
Political  subdivisions  of  state,  781,  782 
States,  see  infra.  States. 
Presumptions  : 

Exemptions  from  taxation,  818 
Privilege,  773 
Public  vehicle,  810 

Recovery  back  of  money  illegally  exacted, 

827 

Herniate,  see  infra.  Distinction  Between 
Power  to  License  and  Power  to  Tax. 

Regulation  of  licensed  business,  827 

Renewal  of  license,  821 

Repeal  of  statutes  and  ordinances,  828 

Residents,  see  Nonresidents. 

Restraint  of  trade,  783 

Revocation  of  licenses,  826 
Cause  for  revocation,  826 
In  general,  826 

License  to  foreign  corporation,  826 
Order  granting  license  may  be  rescinded, 
826 

Repeal  of  a  license  statute  or  ordinance, 

826 

Revocation  by  mayor,  826 
Searches  and  seizures.  806 
Signature  of  license,  821 
Sleeping-car  companies,  796 
States,  776 

Agencies  and  instruments  of  federal  gov- 
ernment, 778 
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OCC1  PATION,  ETC.,  TAXES,  cont'd. 
States,  .  ont'd. 

Business  outside  of  state,  777 
Concurrent  liaUi-lity  to  state,  county  and 
city.  815 

Conenrrent   liability  under  federal  and 

state  laws,  815 
Corporations  equally  liable  with  natural 

persons,  777 
Delegation  0)  power,  see  infra,  Dklkgation 

of  Power. 
Determination  of  amount,  807 
Expediency  of  legislation  not  for  courts, 

777 

Limitations  of  power,  777 

Power  of  municipalities  to  tax  occupations 

taxed  or  licensed  by  state,  786 
Power  of  states  in  general,  776 
Power  to  impose  business  tax  in  addition 

to  other  taxes,  779 
Power  to  impose  businsss  tax  in  lieu  of 

other  taxes,  779 
Power  to  impose  several  taxes  on  same 

business,  779 
Power  to  require  several  licenses  for  same 

business,  778 
Power  to  tax  licensed  business,  778 
Power  to  tax  occupations  by  the  United 

States,  779 
Prohibitory  legislation,  778 
Retaliatory  legislation,  780 
State  purposes,  777 

State  tax  imposed  in  lieu  of  all  other 

taxes,  788 
What  occupations  may  be  taxed,  778 
Statutes : 

Repeal  of  statutes  and  ordinances,  828 
Taxes : 

Requirement  that  taxes  shall  be  equal  and 
uniform,  802 
In  general,  802 

Not  essential  that  all  occupations  should 

be  taxed,  803 
Reasonable  classification  of  occupations 

not  forbidden,  803 
Uniformity  as  regards  all  persons  be- 
longing to  same  class,  804 
Unreasonable  classification,  804 
Telegraph   and  telephone  companies,  796, 
798 

Territorial  operation  of  license,  821 
Tonnage  duties,  799 
Trader,  810 

Transfer  or  assignment  of  licenses,  825 

Employment  of  an  agent,  825 
Examples,  825,  826 

License  for  regulation  not  transferable,  825 

Treaties,  802 
Uniformity,  802 

United  States  (see  infra.  National  Govern- 
ment): 

Concurrent  liability  under   federal  and 
state  laws,  815 

Power  of  state  to  tax  agencies  and  instru- 
ments of  federal  government,  778 
United  States  constitution  : 

Commercial  travelers,  794 

Drummers,  794 

Express,  796 

Fourteenth   amendment,  see  infra,  Four- 
teenth Amendment. 
Gross  receipts,  797 
Imports  or  exports,  798 


OCCUPATION,  ETC.,  TAXES,  cont'd. 
United  States  constitution,  cont'd. 

Interstate  commerce,  see  infra,  Interstate 

Commerce. 
Intoxicating  liquors,  798 
Laws  enacted  under  police  power,  see  infra, 

Police  Power. 
Merchants,  795 
Original  package,  794 
Peddlers,  795 

Provision  forbidding  impairment  of  obliga- 
tion of  contracts,  see  infra,  Impairment 
of  Obligation  of  Contracts. 

Provision  forbidding  states  to  lay  tonnage 
duties,  799 

Provision  forbidding  states  to  levy  duties 
on  imports  or  exports,  798 

Provision  forbidding  the  taking  of  private 
property  without  due  compensation,  802 

Provision  guaranteeing  privileges  and  immu- 
nities of  citizens  in  several  states,  799 
Corporations  not  citizens  within  this  pro- 
vision, 800 
In  general,  799 
Nonresidents,  799 

Statutes  valid  in  absence  of  discrimina- 
tion, 799 

Provision  regarding  treaties  with  foreign 

powers,  802 
Railroads,  796 
Sleeping  cars,  796 

State  i?ilerference  with  navigation,  see  infra. 

Navigation. 
Tax  on  sale  of  goods  in  original  package, 

794 

Telegraph  and  telephone  companies,  796 
Villages : 

Power  of  villages,  781 
Voluntary  payments,  827 

OCCUPIER,  765 

OCCUPY,  765 

OCCUPYING  CLAIMANTS'  ACTS,  828 
OCCUR,  828 
OCTB.,  828 
ODIUM,  828 

OP,  829 

Equivalent  to  belonging  to.  829 

OP  AND  BY,  829 

OF  AND  CONCERNING,  829 

OF  THE  BODY,  830 

OFF,  830 

OFFAIj,  830 

OFFENDER,  830 

OFFENDING,  830 

OFFENSE,  830 

Crimes,  831  • 

Violation  of  ordinance,  831 
OFFENSIVE,  831 
OFFER,  832 
OFFICER,  832 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS  (see  National  Banks), 

833 

Abuse  of  trust,  876 

Bank  officer,  877 

Liability  in  general,  876 

Remedy  by  injunction,  878 

Unauthorized  payment  of  salary,  877 
Acceptance  of  office,  845 

Express  or  implied,  845 

Necessity,  845 

Presumption,  845 

Subject  to  by-laws,  845 
Acceptance  of  resignation,  840 
Accounting : 

Duty  to  account  to  corporation,  878 
Acquiescence ,  see  infra.  Ratification. 
Actions  : 

Who  may  sue,  878 
Admissions,  913 

Agency  (see  infra.  Appointment  of  Agents; 
Authority  and   Powers;  Compensa- 
tion), 836 
Employment  of  agents,  856 
Liability  for  wrongful  acts  of  agents  and 

appointees,  894 
Liability  of  agents  to  foreign  corporations 
on  contracts,  880 
Appointment  of  agents,  851 
Foreign  corporations,  851 
Mode  of  appointment.  851 
Power  of  appointment,  851 
Assignments  : 

Enforcement  of  statutory  liability,  892 
Attorneys  : 

Appointment  of  attorneys,  856 
Power  of  president  to  employ  counsel,  860 
Authority  and  powers,  852 

Authority  and  power  of  particular  officers, 
857 

Bank  cashier,  862 

Delegation  of  authority,  see  infra.  Dele- 
gation of  Authority. 

Directors,  see  infra.  Directors. 

Estoppel  of  corporation  to  deny  authority, 
853 

Estoppel  of  officer  or  agent  to  denv  author- 
ity. 857 
General  agent,  861 
General  law  of  agency  controls,  852 
Implied  authority.  853 
In  general,  852 
Managing  agent,  861 

Officer  can  bind  corporation  only  by  acts 
of  official  duty,  852 

President,  see  infra.  President. 

Proof  of  authority,  see  infra.  Proof  of 
Authority. 
Ratification  of  unauthorized  acts,  853 
Scope  of  power.  852 
Treasurer,  861 
Vice-president,  860 
Bank  cashier,  862 

Degree^of  care  required,  875 
Board : 

Directors  must  act  as  board,  864,  865 
Bond,  846 

Acceptance  of  bond,  846 
Construction  and  effect,  846 
Discharge  of  sureties,  846 
Duration  of  liability,  847 
Form  necessary,  846 
Holding  over,  847 
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OFFICERS  AND  AGENTS  OF  PRIVATE 

CORPORATIONS,  cont'd. 
Bond,  cont'd. 

New  bond  required  on  re-election,  847 

Official  bond,  846 

Re-election  of  officer,  847 

What  constitutes  breach,  846 
Burden  of  proof : 

Dealings  with  corporation,  901 

Degree  of  care  required,  876 

Purchase  from  corporation,  903 
Calling  and  notice  of  election,  838 

As  to  who  may  call  a  meeting  for  election, 
838 

By-law  fixing  day,  839 

Election  held  before  time  stated  in  notice, 

839 

Necessity  of  notice,  839 
Care,  see  infra.  Degree  of  Care  Required. 
Cashier  of  banks,  862 
Checks,  860 
Citizenship : 

Directors,  837 
Compensation,  905 

Acceptance  by  officer,  907 

Agents  and  employees,  908 

Amouni  of  compensation,  911 

Amount  of  compensation  need  not  be  fixed 
in  advance,  909 

Compensation  by  express  provision  or 
agreement,  906 

Deduciions  for  absence,  911 

Dc  facto  officer,  907 

Evidence,  906 

Express  provision  or  agreement  for  com- 
pensation, 906 
Extra  services,  909 
Illegal  compensation,  906 
Implied  coniract,  907 

No  provision  or  agreement  for  compensa- 
tion, 905 
Officer  also  stockholder,  908 
Officer  must  establish  right  to  office,  907 
Past  services,  908 

Payment  of  compensation  previously 
agreed  upon,  909 

Power  of  officers  to  vote  themselves  com- 
pensation, 910 

Power  to  fix,  907 

Ratication  of  invalid  resolution  fixing 
salary,  910 

Right  to  compensation,  905 

Services  must  be  outside  of  officer's  regu- 
lar duty,  909 

Services  rendered  with  acquiescence  of 
corporation,  909 

Usage  and  custom,  905 

Where  one  corporation  sells  out  to  an- 
other, 908 

Right  to  engage  in  competing  business, 
912 

Conduct  of  election,  see  infra,  Election  of 

Officers. 
Confession  of  judgment : 

Treasurer,  861 
Conflict  of  laws  : 

Enforcement  of  statutory  liability  in  an- 
other  state,  884 
Contractors,  see  infra,  LIABILITY  To  CREDIT- 
ORS of  Corporation. 
Contracts  (see  infra,  Contracts  and  Deal- 
ings with  Corporation;  Effect  of 
FAILURE  to  Procure  License  or  Pay 
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OF1  it  i  ns  VND  VGENTS OF  PRIVATE 
CORPOR  \  I  ions,  cont'd. 
Contracts,  <,'«/',/. 

I  \\,  Liability  to  Third  Persons  on 
Corporate  Contracts); 

Liability  of  corporation  for  officer,  913 
Contracts  and  dealings  with  corporation,  S97 

Avoidance  of  contract  by  corporation  or 
stockholders,  900 

Burden  of  proof,  901,  903 

Contracts  between  corporations  having 
common  directors  or  members,  899 

Contracts  with  corporation  voidable 
merely.  899 

Contracts  with  directors  and  officers  closely 
scrutinized,  900 

De  facto  directors,  898 

Director  may  vote  as  shareholder,  901 

Directors  owning  all  the  stock,  898 

Directors  shareholders  of  another  corpora- 
tion, 899 

Duty  of  director  to  promote  interests  of 

corporation,  897 
Employment  for  special  services,  905 
Fraud  or  good  faith  of  director  imma- 
terial, 900 
In  general,  897 
Loan  to  corporation,  903 
Mere  employee,  898 
Merits  of  contract  immaterial,  900 
Particular  transactions  considered,  902 
Personal  profit  allowed  in  some  cases,  902 
Personal  profit  from  official  position,  901 
Purchase  and  resale  to  corporation,  903 
Purchase  at  execution  or  judicial  sale,  904 
Purchase  from  corporation,  903 
Purchase  of  outstanding  claim,  904 
Ratification  of  contracts  with  officers,  901 
Sale  to  corporation,  902 
Secret  profits  or  commissions,  902 
Trust  relation  not  extended  to  private 
dealings,  898 
Creditors  (see  infta,  Liability  to  Creditors 
of  Corporation). 
Officers  as  creditors  of  corporation,  911 
Criminal  liability,  896 

Corporation  liable  for  act  of  officer,  913 
Defendant  must  be  implicated  in  illegal 
act,  896 

Embezzlement  of  corporate  funds,  897 

Failure  to  make  or  publish  reports,  897 

False  reports,  897 

I n  general,  896 

Nuisance,  896 

Statutory  liability,  896 
Dealings  with  corporations ,  see  infra,  Con- 
tracts and  Dealings  with  Corporation. 
Debts  : 

What  are,  890 
Deceit,  880 
Declarations,  913 
De  facto  officers : 

Compensation,  907 
Degree  of  care  required,  874 

Bank  cashier.  875 

Bank  directors,  875 

Burden  of  proof,  876 

Gross  negligence,  876 

No  liability  for  mere  mistakes  or  mis- 
management, 875 

Officers  bound  to  exercise  ordinary  care 
and  prudence,  874 

Only  ordinary  care  required,  875 

Treasurer,  875 


OFFICERS  AND  AGENTS  OF  PRIVATE 

CORPORATIONS,  cont'd. 
Delegation  of  authority,  856 

Employment  of  agents,  856 

Executive  committee,  956 

In  general,  856 
Directors  (see  infra,  Contracts  and  Dealing 
with  Corporation  ;  Election  of  Offi- 
cers; Executive  Committer;  Qualifi- 
cations and  Eligibility  of  Directors; 
Stock).  863 

Act  of  directors  ordinarily  not  reviewable 
by  courts,  865 

Allowance  of  claim  barred  by  statute  of 
limilation,  863 

Authorily  in  general.  863 

Borrowing  money,  863 

Degree  of  care  required,  see  infra.  Degree 
of  Care  Required.. 

Delegation  of  authority,  864 

Director's  authority  limited  to  manage- 
ment of  corporation  business,  864 

Directors  must  act  as  board,  864,  865 

Directorship  vacated  by  disposal  of  stock, 
851 

Disposal  of  profits,  863 

Fiduciary  relationship,  874 

General  nature  of  relation  of  directors  to  cor- 
poration, 873 
Conflict  of  authority,  874 
Directors  bailees  of  stockholders,  874 
Directors  held  to  be  trustees  of  corpora- 
tion and  stockholders,  873 
Directors  mandataries,  874 
Directors  not  technical  trustees,  874 
Fiduciary  relationship,  874 

How  far  chargeable  with  knowledge  of 
corporate  affairs,  896 

Liability  for  misconduct  of  codirectors,  895 

Liability  for  wrongful  acts  of  agents  and 
appointees,  894 

Meetings,  see  infra,  Meetings  of  Direc- 
tors. 

Nature  of  authority  as  primary  or  dele- 
gated, 864 
No  power  in  directors  individually,  864 
Number  of  directors,  see  infra,  Number  OF 

Directors. 
Power  of  directors  exclusive,  864 
Trustees,  873,  874 
Duties  of  directors  and  officers,  873 
Election  of  officers,  836 
Adjournment,  839 
Calling  and  notice,  838 

As  to  who  may  call  a  meeting  for  an 
election,  838 

By-law  fixing  day,  839 

Election  held  before  the  time  stated  in 
notice,  839 

Necessity  of  notice,  839 
Conduct  of  elections,  840 

Determination  of  right  to  vote,  841 

Fraud,  842 

How  election  is  determined,  841 
Illegal  votes,  842 
In  general,  840 
Inspectors,  840 
Irregularities,  842 
Judicial  control  of  elections,  843 
Right  to  vote.  841 
Surprise,  842 
Votes  and  voting,  840 
Votes  cast  for  a  candidate  who  is  not 
qualified,  842 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 
Election  of  officers,  cont'd. 
Conduct  of  elections,  cont'd. 
Voting  by  proxy,  S42 
Election  of  directors  after  organization, 
836 
Fraud,  842 

How  election  determined,  841 

Illegal  votes,  842 

Injunction,  837 

Inspectors,  840 

Irregularities,  842 

Judicial  control  of  elections,  843 

Mandamus,  837 

Number  of  directors,  see  infra,  NUMBER  OF 

Directors. 
Original  directors,  836 
Place  of  election,  839 

Election  held  out  of  state,  839 

In  general,  839 
Postponement  of  election,  839 
Power  of  corporation  to  elect  officers,  836 
Proxy,  842 

Qualifications  and  eligibility  of  directors, 
see  infra,  Qualifications  and  Eligi- 
bility of  Directors. 

Quorum.  838 

Review  of  elections,  843 
In  equity,  843 
Injunctions,  843 
Quo  warranto,  844 
Statutory  proceedings,  843 
Who  may  maintain  action,  844 

Right  of  stockholders  to  elect  directors,  836 

Right  to  vote,  841 

Surprise,  843 

Time  of  election,  839 

Votes  and  voting,  840 
Eligibility  of  directors,  see  infra,  QUALIFICA- 
TIONS and  Eligibility  of  Directors. 
Employee  distinguished,  836 
Equity,  879 
Estoppel : 

Estoppel  of  corporation  to  deny  authority, 

853 

Estoppel    of    officer   or   agent    to  deny 
authority.  857 
Evidence,  see  infra.  Proof  of  Authority. 
Excess  of  power : 

Liability  for  acts  done  in  excess  of  power, 
878 

Execution  sales  : 

Purchase  at  execution  or  judicial  sale,  904 
Executive  committee,  856 

Committee  cannot  bind  corporation  by  un- 
authorized act,  857 
Committee  with  limited  powers,  857 
Delegation  of  power  by  committee,  857 
Discretionary  powers  held  not  delegable, 
856 

Majority  of  committee  must  act,  857 
Number  required  to  act,  856,  857 
Power  of  directors,  856 
Ratification  by  directors  or  stockholders, 

856 

Extra  services,  909 
False  reports,  886,  887 

Certificate  for  paid  up  debts,  887 

Criminal  liability,  897 

Filing  false  reports.  886 

Intent  to  defraud,  888 

Knowledge  of  falsity,  887 

Liability  for  corporate  debts,  887 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 
Fiduciary  relationship,  see  infra.  Contracts 

and  Dealings  With  Corporations. 
Filing  reports  : 

Liability  to  creditors  for  failure  to  file  reports, 
884 

Commencement  of  action,  885 
Conditions  of  liability,  885 
Dissolution  of  corporation,  887 
Dissolution  of  corporation  after  default, 

887 

Failure  to  publish  report,  885 
False  report,  886 
Filing  false  report,  886 
In  general,  884 
Mining  corporation,  885 
Personal  liability,  884 
Purpose  of  statutes,  885 
Requirements  and  sufficiency  of  report, 
886 

Requisites  for  statement,  886 
Statute  of  limitation,  885 
Verification,  886 
Foreign  corporations : 

Appointment  of  agents,  851 

Liability  of  agents  to  foreign  corporations 
on  contracts,  880 
Fraud  (see  infta.  Contracts  and  Dealings 

With  Corporations),  842,  880,  882,  884 
General  or  managing  agents,  961 
Good  faith,  see  infra.  Contracts  and  Deal- 
ing with  Corporation. 
Holding  over,  848 

Bond, 847 

Examples,  848 

Express  provisions.  848 

In  default  of  new  election,  848 

Statutory  liability,  891 
Illegal  votes,  842 
Implied  authority,  853 
In  general,  836 
Injunction  : 

Abuse  of  trust,  878 

Election,  837 

Validity  of  injunction,  843 
Insolvency : 

Liability  of  officers  to  creditors,  893 
Irregularities,  842 
Judicial  control  of  elections,  843 
Judicial  sales  : 

Purchase  at  execution  or  judicial  sale,  904 
Knowledge : 

How  far  chargeable  with  knowledge  of 
corporate  affairs,  896 
Liability,  see  infra.  Criminal  Liability. 
Liability  for  fraudulent  issue  of  stock,  895 
Liability  for  impairing  capital  stock,  895 
Liability  for  wrongful  acts  of  agents  and  ap- 
pointees, 894 
Liability  of  corporation  for  acts  of  officers  and 
agents,  912 

Admissions,  913 

Contracts,  912 

Corporations  not  for  profit,  893 
Criminal  liability,  913 
Declarations,  913 

Notice  to  officer  or  agent  as  notice  to  cor- 
poration, 913 
Torts,  913 

Ultra  vires  contracts,  913 
Liability  of  directors  and  officers,  873 
Liability  of  officers  : 
Abuse  of  trust,  876 
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OFFICERS  \M»  AGENTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 

Liability  of  officers,  cont'd, 

Acis  done  in  excess  of  powers,  878 
Custodians  of  corporate  property,  878 
Duty  to  account  10  corporation,  S78 

Liability  to  creditors  of  corporation,  881 
Assent  to  creation  of  debt,  8S9 
Assignee,  892 

Construction  of  statutes,  S83 
Contracting       excessive  indebtedness, 

S88 

Contribution,  893 
"  Debts,"  890 

Debts  contracted  or  defaults  made  after 

directors  cease  to  be  such,  891 
Effect  of  repeal,  884 

Enforcement  of  liability  by  director  or  his 

assignee,  892 
Enforcement  of  liability  in  another  state, 

884 

Estoppel  to  deny  official  character,  892 
Evidence,  S93 

Excessive  indebtedness,  888 
Exhaustion  of  corporate  assets,  889 
Failure  to  file  reports,  884 

Commencement  of  action,  885 

Conditions  of  liability,  885 

Dissolution  of  corporation,  887 

Dissolution  of  corporation  after  default, 
887. 

Failure  to  publish  report,  885 
False  report,  886 
Filing  false  report,  886 
In  general,  884 
Mining  corporation.  885 
Personal  liability,  884 
Purpose  of  statutes,  885 
Requirements  and  sufficiency  of  report, 
886 

Requisites  for  statement,  886 
Statute  of  "limitation,  885 
Verification,  886 

False  reports,  886,  887 

Fraud,  882,  884 

Holding  over,  891 

In  general,  881 

Insolvent  corporations,  893 

Joint  and  several  liability,  892 

Judgment  against  corporation,  892 

Liability  in  particular  cases,  884 

Mismanagement,  881,  8S4 

Necessity  of  judgment  against  corpora- 
tion, 892 

Negligence,  881 

Officers  not  liable  for  default  of  predeces- 
sors, 891 

Persons  liable,  891 

Proof  of  official  character,  891 

Resignation  before  default,  891 

Single  creditor,  892 

Statute  of  limitations,  883 

Statutory  liability,  882 

Statutory  liability  as  to  the  benefit  of  all 
creditors,  890 

Strict  construction  of  statutes,  883 

Time  of  contraction  or  maturity  of  debt, 
890 

Violation  of  charter,  884 
What  are  debts,  890 

Whether  statutes  are  penal  or  remedial, 

882 

Who  may  enforce  liability,  8g2 
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OFFICERS  AND  AGKNTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 
Liability  to  third  persons  on  corporate  contracts, 

879 

Agents  of  foreign  corporations,  880 
In  general,  879 
Limitation  of  actions,  879 

Allowance  of  a  claim  barred  by  the  statute 

of  limitations,  863 
Failure  to  file  reports,  885 
Statutory  liability  to  corporations,  883 
Loan  to  corporation,  903 
Managing  agent,  861 

Officers  and  agents,  861 
Mandamus : 

Election,  837 
Meetings  of  directors,  865 
Calling  meetings,  867 
Directors  must  act  as  a  board,  864,  865 
Lawful  meeting,  866 

Meeting  of  quorum  held  lawful  though 

other  directors  not  notified,  868 
Meeting  outside  of  state,  866 
Minutes,  873 

Necessity  for  meetings,  865 
Necessity  for  notice,  867 
Notice,  867 

Notice  necessary  although  all  present,  868 
Notice  of  special  meeting,  867 
Notification,  868 
Place  of  meeting,  866 
Presumption  of  notice,  869 
Quorum,  870 

Adjournment  by  less  than  quorum,  871 
Effect  of  vacancies  in  board,  872 
General  rule,  870 
Majority  constitutes  quorum,  870 
Majority  of  quorum  may  act,  868,  871 
Presence  of  interested  director  essential 

to  quorum,  868,  871 
Presumption  of  quorum,  871 
Quorum  must  attend,  870 
Ratification,  871 

Special  provisions  as  to  quorum,  870 
Record  unnecessary,  873 
Records  as  evidence,  873 
Regular  meetings,  866 
Separate  action  of  directors,  866 
Service  of  notice,  869 
Special  meetings,  866 
Voting,  872 

Director  interested,  872 
In  general,  872 

Resolution  dependent  upon  vote  of  in- 
terested director  void,  872 
Right  to  vote  as  director  and  as  stock- 
holder independent,  872 
What  is  sufficient  notice,  869 
Minutes,  873 
Mode  of  ratification,  854 
National  banks,  see  National  Banks. 
Negligence : 

Liability  for  negligence,  874 
Negotiable  instruments : 

Power  of  president,  859 
Notice : 

How  far  chargeable  with  knowledge  of 
corporate  affairs,  896 
Notice  of  authority,  855 

Strangers  not  affected  by  secret  limita- 
tions on  authority,  855 
Third  persons  chargeable  with  notice  of 
charter,  etc.,  855 
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OFFICERS  AND  AGENTS  OF  PRIVATE 

CORPORATIONS,  cont'd. 
Notice  of  election,  see  infra,  Calling  AND 

Notice  of  Election. 
Notice  of  meetings  of  directors,  867 

Adjourned  meetings,  868 

All  directors  present,  867 

Meeting  of  quorum  held  lawful  though 
other  directors  not  notified,  868 

Necessity  for  notice,  867 

Notice  by  mail,  869 

Notice  left  at  residence  or  place  of  busi- 
ness, 869 

Notice  must  be  sent  in  time,  869 

Notice  presumed,  869 

Notice  sent  but  not  received,  869 

Presumption  of  notice,  869 

Ratification,  868 

Special  meeting,  867 

Specifying  object  in  notice,  869 

Waiver  of  want  of  notice,  869 

What  is  notice,  869 
Notice  to  officer  or  agent  as  notice  to  cor- 
poration, 913 
Nuisances : 

Criminal  law : 

Liability  of  officers  of  private  corpora- 
tions, 897 

Criminal  liability,  897 

Liability,  719 
Number  of  directors,  844 

Filling  vacancies,  845 

In  general,  844 

Partial  election,  845 

Reduction  of  number,  845 
Oaths,  846 

Official  bonds,  see  infra.  Bonds. 
Place  of  election,  839 
Power  of  president,  860 
Powers,  see  infra.  Authority  and  Powers. 
President,  857 

Acts  of  president  relating  to  corporate 
business  presumptively  legal,  858 

Authority  in  general,  857 

Authority  to  act  for  corporation  must  be 
specifically  conferred  or  delegated,  858 

Borrowing  money,  860 

Checks,  860 

Confession  of  judgment,  860 

Employment  of  counsel,  860 

Execution  or  endorsement  of  commercial 
paper,  859 

In  particular  cases,  859 

Power  of  president  limited  to  ordinary 
business  of  corporation,  858 

Power  of  president  not  greater  than  that 
of  directors,  857 

Power  to  sue  and  defend  in  behalf  of  cor- 
poration, 860 

President  acting  as  general  manager,  858 

President  cannot  act  beyond  his  authority, 
858 

President  must  act  within  special  au- 
thority, 859 

Purchase  or  sale  of  real  property,  859 

Special  authority  confer  red  on  president,858 

Suits,  860 
Private  international  law  : 

Enforcement    of    statutory    liability  in 
another  state,  854 
Proof  of  authority,  854 

In  general,  854 

Notice  of  authority,  855 
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OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 
Proof  of  authority,  cont'd. 
Paroi,  855 

Presumption  of  authority,  855 
Strangers  not  affected  with  secret  limita- 
tions on  authority,  855 
Third  persons  chargeable  with  notice  of 

charter,  etc.,  855 
Whether  the    authority  presumed  from 
exercise,  855 
Property : 

Liability  of  officers  as  custodians  of  prop- 
erty. 878 
Proxy,  842 

Qualifications  and  eligibility  of  directors,  837,  846 
Aliens,  837 
Bond,  846 
Citizenship,  837 

Holder  of  stock  under  unregistered  trans- 
fer, S38 
In  general,  837 
Nonresidence,  837 
Oath,  846 

Officer  of  another  corporation,  837,  846 
Original  directors,  838 
Ownership  of  stock,  837 
Petson  authorized  to  vote  stock,  838 
Person  holding  some  other  office  in  the 

corporation,  837 
Qualifications  prescribed  by  stockholders 

or  charter,  837 
Residence,  837 
Stockholders,  837 
Quorum,  870 

Adjournment  by  less  than  quorum,  871 
Effect  of  vacancies  in  board,  872 
General  rule,  870 
Majority  constitutes  quorum,  870 
Majority  of  quorum  may  act,  871,  868 
Presence  of  interested  director  essential  to 

quorum,  868,  871 
Presumption  of  quorum,  871 
Quorum  must  attend,  870 
Ratification,  871 

Special  provisions  as  to  quorum,  870 
Quo  warranto,  844 
Ratification  of  unauthorized  acts,  853 
Acquiescence,  854 
Executive  committee,  856 
Invalid  resolution  fixing  salary,  910 
Ratification  by  officer,  853 
Ratification  equivalent  to  prior  authority, 
853 

Who  may  ratify,  853 
Real  property : 

Purchase  or  sale  of  real  property,  859 
Records,  873 

Removal  and  vacation  of  office,  849 

Cause,  850 
Courts,  850 

Directorship  vacated  by  disposal  of  stock, 
851 

Express  power  of  removal,  850 
Necessity  for  notice  and  trial,  850 
Office  not  vacated  by  neglect  of  duty,  851 
Power  of  removal  inherent,  849 
Removal  from  state,  851 
Special  proceedings,  850 
Stock  : 

Directorship    vacated    by   disposal  of 
stock,  851 
Suspension,  850 
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Ol  I  l<  I  KS  AM>  AGENTS  OF  PRIVATK 

CORPORATIONS,  cont'd. 
Reports  tscc  infra,  l'u. inc.  REPORTS): 

Criminal  liability  (or  failure  to  make  or 
publish,  S97 

Verification,  S86 
Representations,  880 
Residence : 

Directors,  837 
Resignation,  S48 

Acceptance  of  resignation,  849 

Conditional  resignation,  849 

Effect  of  resignation,  849 

Form,  849 

1 11  general,  848 
Revitw  of  elections,  see  infra,  Election  of 

Officers. 

Rights  of  officers  and  agents  as  against  corpora- 
tion, 905 

Compensation,  see  infra.  COMPENSATION. 
Creditors  of  corporation,  911 
Right  to  engage  in  competing  business, 
912 

Salary,  see  infra,  Compensation. 
Sale  to  corporation,  902 
Secretary,  861 

Special  meetings,  see  infra.  Meetings. 
Statutory  liability,  see  infra,   LIABILITY  TO 

Creditors  of  Corporation. 
Stock  : 

Liability  for  fraudulent  issue  of  stock,  895 

Liability  for  impairing  capital  stock,  895 
Stockholders  : 

Compensation  where  officer  is  also  stock- 
holder, 908 

Ownership  of  stock  as  a  qualification  of 
director,  837 

Right  to  elect  directors,  836 
Suits : 

Who  may  sue,  878 
Suretyship,  see  infra.  Bond. 
Surprise,  843 
Suspension  of  office,  S50 
Term  of  office,  847 

Officer  holding  over  during  pleasure  of 
board,  847 

Officers  appointed    by   directors  elected 

annually,  847 
Term  of  office  expressly  defined,  847 
Time  of  election,  839 
Torts  : 
Liability  for  torts,  880 

False  representations,  880 
Fraud  and  deceit,  880 
In  general,  880 
Torts  of  corporation,  880 
Liability  for  torts  of  officer,  913 
Liability  for  wrongful  acts  of  agents 
and  appointees,  894 
Treasurer,  861 

Confession  of  judgment,  861 
Degree  of  cate  required,  875 
Powers,  861 
Trust : 

Liability  for   abuse  of  trust,  see  infra, 
Abuse  of  Trust. 
Trustees,  see  infra.  Contracts  and  Deal- 
ings with  Corporations. 
Ultra  vires : 

Liability  of  corporation   for   ultra  vires 
contracts,  913 
Vacation  of  office,  see  infra.  Removal  AND 
Vacation  of  Office. 


OFFICERS  AND  AGENTS  OF  PRIVATE 
CORPORATIONS,  cont'd. 
Verification : 

Report,  886 
Vice-president,  860 

Voting,  see  infra,  Election  of  Officers; 
Meetings  of  Directors. 

OFFICERS  OF  THE  UNITED  STATES, 

832 

OFFICIAL,  913 
OFFICIAL  ACT,  914 

OFFICIAL  BONDS,  (see  Municipal  Securi- 
ties; Officers  and  Agents  of  Private  Cor- 
porations), 914 

OFFSET,  914 

OFFSHORE,  914 

OFFSPRING,  914 

OFTEN,  914 

OIL,  914 

OILCLOTH  FOUNDATION,  915 
OLD,  915 
OLEO,  915 

OLEOMARGARINE,  916 

OLOGRAPHIC  WILL,  916 

OLOGY,  916 

OMISSION,  916 

OMNIBUS,  916 

ON,  916 

ONCE,  916 

ONCE  A  WEEK,  916 

ONCE  IN  JEOPARDY,  916 

ONE,  917 

ONEROUS,  917 

ONE  SUBJECT,  917 

ONLY,  917 

ONUS,  918 

ONUS  PROBANDI,  918 
ONYX  MARBLE,  918 
OPEN,  918 

OPEN  ACCOUNTS,  919 

OPEN  AND  CLOSE  (RIGHT  TO),  gig 

OPEN  COMMISSION,  gig 

OPENING,  919 

OPENING  BIDDING,  919 

OPENING  JUDGMENT,  920 

OPENING  STREET  OR  HIGHWAY,  920 

OPEN,  NOTORIOUS,  ADVERSE  AND 
EXCLUSIVE  POSSESSION,  920 

OPEN  PLACE,  920 

OPERA,  920 

OPERA  GLASS,  920 
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OPERATE,  920 
OPERATING,  920 
OPERATING  EXPENSES,  921 
OPERATING  TRAIN,  921 

OPERATION,  920 

Railroads,  921 

OPERATION  OP  LAW.  921 
OPERATIVE,  922 
OPINION,  922 

OPINION  AND  BELIEF,  923 

OPINIONS  OF1  ATTORNEYS-GENERAL, 

923 

OPINIONS  OP  JUSTICES,  923 

OPPORTUNITY,  923 

OPPOSE,  923 

OPPOSITE,  923 

OPPRESSION,  923 

OPPROBRIOUS,  923 

OPTIONS,  924 
Acceptance,  930 

Acceptance  must  be  in  terms  of  option 
contract,  930 

Effect  of  acceptance,  933 

In  general,  930 

Manner  of  acceptance,  930 

Writing,  930 
Conditions  precedent,  930,  934 
Consideration,  927 

VVant  of  consideration,  934 
Contracts  distinguished  from,  925 
Conversion,  935 
Covenants  : 

Covenani  for  option  runs  with  land,  935 
Death,  925 
Definition,  924 
Dower  rights,  926 
Effect  of  acceptance,  933 
Equitable  conversion  through  option,  935 
Exercise  of  option,  930 

Acceptance,  see  infra.  Acceptance. 

In  general,  930 

Performance  of  conditions  precedent,  930 
Time  as  element  in  options,  see  infra,  Time 
as  Element  in  Options. 
Extension  of  option,  929 
Frauds,  statute  of.  927 
Illegality,  see  infra.  Validity  of  Contracts 

for  Option. 
Interest  of  parties  in  subject-matter  of  option, 
933.  , 

Conditions  precedent,  934 
Execution,  934 
In  general,  933 

Interest  of  vendee  under  contract  of  sale, 

933 

Judgment  lien,  934 

Personal  nature  of  conlract,  934 

Want  of  consideration,  934 
Married  women,  925 
Mutuality,  928 

After  exercise  of  option,  929 

In  general,  928 

Modern  view,  928 

Older  view,  928 
Perpetuities,  927 


OPTIONS,  cont'd, 

Reasonable  time,  933 
Remedies,  935 
Revocation  of  option,  929 
Scope  of  title,  924 
Statute  of  frauds,  927 
Time  as  element  in  options,  931 
Notice  of  expiration,  933 
Party  has  whole  of  last  day  named  in 

which  to  act,  933 
Peifoimance  of  acts  incident  to  accept- 
ance, 932 
Reasonable  time,  933 
Specified  time.  931 
Values  fluctuating,  932 
Where  payment  within  the  time  obliga- 
tory, 932 
Title : 

Right  to  good  title,  935 
Validity  of  contract  for  option,  925 
Adequacy  of  consideiation,  927 
Competence  of  parties,  925 
Consideration  for  transfer,  926 
Continuing  offer  distinguished  from,  926 
Coverture,  925 
Death  of  party,  925 
Definithness  of  terms,  927 
Description  contained  in  an  agreement  for 

an  option,  927 
Expiration  and  renewal  of  option,  926 
Freedom  from  fraud,  927 
Perpetuities,  927 
Release  of  dower  rights,  926 
Statute  of  frauds,  927 

OR,  936 

Alternative,  936 

Discretion,  936 

Not  always  disjunctive,  936 

To-wit,  936 

Wills,  936 

ORCHARD,  937 

ORDAIN,  937 

ORDERS  (see  Municipal  Securities),  938 
Acceptance  conditional,  941 
Assignments,  940,  942 
Conditional  acceptance,  941 
Consideration,  939 
Credit,  940 
Definitions,  938 

Drawee's  right  of  aclion  against  drawer,  941 
Drawer's  liability  to  payee,  940 
Limitation  of  actions,  942 
New  promise,  942 

Payee's  right  of  action  against  drawee,  941 

Possession  of  order  by  drawee,  939 

Presumptions,  939 

Relations  between  parties,  939 

Revocability,  940 

Rights  of  original  parties,  940 

Scope  of  title  and  definitions,  938 

ORDIN  \\<  i:s,  .,43 
Amendments,  ((59,  1000 
After  publication,  973 
Amendment  after  introduction,  962 
Amendment  (luring  consideration  of  ordi- 
nance, 961 
Amendment  of  invalid  ordinance,  1001 
Amendment  of  ordinance  by  resolution, 
1001 

Amendment  operating  as  partial  repeal, 
1000 
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ORDIN  INCES,  ont'd. 
Amendments,  .  <>///'</. 

Contractual  ordinances,  iooo 
Form  of  amendment,  iooo 
Power  to  amend,  iooo 
Annulment  (see  infra,  Anni'i.mf.nt),  iooi 
I  ffect  of  change  in  charter  or  statute,  iooi 
Effect  of  passage  of  slate  law  on  subject, 
1 002 

Terminology,  1001 
Appropriation  : 

Itemizing,  975 
Approval  or  veto,  964 

Acting  mayor,  966 

Approval  must  he  by  mayor  in  office  when 

ordinance  passed,  966 
Evidence  of  approval,  966 
Form  immaterial  where  approval  clearly 

manifested,  965 
How  approval  signified,  965 
Mistake  in  date  of  approval,  966 
Ordinance  must  be  submitted  and  acted 

upon  during  term  of  office,  966 
Passage  over  veto,  967 
Reconsideration,  968 

Requirement  as  to  signing  directory  only, 

965 

Requirement  of  approval,  964 
Requirement  of  signing,  964 
Return  of  ordinance  to  council,  967 

Upon  approval,  967 
Upon  veto,  967 
Signing,  964 

Time  for  deliberation,  967 
What  enactments  must  be  approved,  965 
Authority  to  enact,  948 

Construction  of  grants,  950 
Duty  to  enact  and  enforce,  952 
Effect  of  omission  of  power  commonly 

granted,  949 
General  powers  of  municipality,  948 
Injunction  against  enactment,  951 
Powers  limited  to  terms  of  grant,  949 
Subjects  of  municipal  legislation,  952 

Abatement  or  prevention  of  nuisances, 
Q55 

Fire  protection,  954 
General  welfare  and  convenience,  953 
Immorality,  954 
Impounding  stock,  955 
In  general,  952 

Ordinance  may  cover  same  ground  as 

statute,  955 
Police  power,  952 

Preservation  of  peace  and  order,  953 
Preventing  running  at  large  of  cattle,  955 
Public  decency,  955 
Public  safety,  953 

Regulating  hacks  and  public  vehicles, 

95*  .  • 

Regulating  occupations,  954 
Same  act  offense  against  both  state  and 

municipality,  955 
Sanitary  regulations,  953 
Slaughter  houses,  953 
Speed  of  railway  trains,  954 
Street  cars,  954 
Streets,  954 

Subjects  covered  by  state  legislation,  955 
Sundays,  954 
Ayes  and  noes,  see  infra,  Yeas  and  Nays. 
Burden  of  proof : 

Calling  and  recording  yeas  and  nays,  964 
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ORDINANCES,  contd. 
Burden  of  proof,  cont'd. 
Repeal,  1003 
Validity,  978 
By-law,  947 

Calling  and  recording  yeas  and  nays,  962 

Burden  of  proof,  964 
Evidence,  964 
Method  of  voting,  963 
Parol  evidence,  964 
Requirement,  962 
Sufficiency  of  record,  963 
To  what  municipalities  rule  applies,  963 
To  what  ordinances  rule  applies,  963 
Whether  mandatory  or  directory,  962 
Certified  copy,  1004 
Certiorari : 

Attack  upon  validity,  979 
Charter : 

Conformity  to  charter,  980 
Charter  requiring  action  by  ordinance,  948 
Civil  liability  for  violation,  iooo 
Collateral  attack  : 

Validity  of  ordinance,  980 
Common  right,  contravention,  990 

Ordinances  and  by-laws  void  as  contraven- 
ing common  right,  990 
Ordinances  must  not  contravene  common 
right,  990 

Ordinances  not  in  contravention  of  com- 
mon right,  990 
Presence  of  prostitute  made  an  offense,  990 
Construction  consistent  with  validity  pre- 
ferred, 977 

Consistency  with  constitution  and  general  laws, 

980 

Due  process  of  law,  982 
Effect  of  express  grant  of  power,  982 
Effect  of  repeal  of  constitutional  provision 

violated,  983 
Equal  protection  of  laws,  982 
Examples,  982 
General  rule  stated,  980 
Interstate  commerce,  982 
Jury  trial,  982 

Ordinances  may  differ  from  statute,  982 
Personal  liberty,  982 

Taking  private  property  without  due  com- 
pensation, 982 
Constitutiotial  law,  see  infra,  Consistency 

with  Constitution  and  General  Laws. 
Construction,  996 
Construction  of  grants,  950 
Criminal  law : 

Attack    upon    validity   of  ordinance  in 

prosecution  under  ordinance,  979 
Penalties  for  violation,  999 
Definiteness,  976 
Definitions,  947 
By-law,  947 
Ordinance,  947 
Resolution,  947 
Delay  between  introduction  and  final  passage, 
961 

Amendment  after  introduction,  962 
Curing  defect  in  passage,  962 
Requirement  of  delay,  961 
Delegation  of  legislative  power,  992 

Adoption  of  code  compiled  by  office,  993 
Enforcement,  992 
In  general,  992 
Depositing  with  proper  officer,  968 
Due  process  of  law,  982 
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ORDIN  ANCES,  cont'd. 
Duration,  9Q8 

Ordinance,  998 

Resolution,  998 
Effect,  see  infra,  Operation  and  Effect. 
Elections : 

Approval  of  voters,  974 
Enacting  clause,  975 

Enactmen  (see  infra,  Authority  to  Enact), 
957 

Amendment  suggested  by  city  council,  959 
Approval,  see  infra,  Approval  or  Veto. 
Approval  or  veto,  974 

By  different  branches  of  council  in  differ- 
ent years,  974 

Delay  between  introduction  and  final  passage, 
see  infra.  Delay  Between  Introduc- 
tion and  Final  Passage. 

Depositing  or  filing  with  proper  officer,  968 

Duty  to  enact  and  enforce,  952 

Introduction,  957 

Mee.ings  of  council,  957 

Notice,  958 

Presumption  of  regularity,  957 

Publication,  see  infra.  Publication. 
Readings,  see  infra.  Readings. 
Recommendation,  959 
Reconsideration,  968 
Recording,  "969 

Recording  yeas  and  nays,  see  infra.  Calling 
and  Recording  Yeas  and  Nays. 

Report  and  recommendation,  958 

Rules  of  council,  957 

Rules  of  order,  957 

Signature  of  clerk  of  board,  959 

Veto,  see  infra,  Approval  or  Veto. 

Vote  necessary  to  pass,  959 

Yeas  and  nays,  see  infra,  Calling  AND 
Recording  Yeas  and  Nays. 
Enforcement : 

Duty  to  enforce,  952 

Injunction,  998 
Equal  protection  of  laws,  982 
Estoppel : 

Validity  of  ordinance,  979 
Evidence  (see  infra.  Publication),  1004 

Certified  copy,  1004 

In  general,  1004 

Making  acis  evidence  of  offenses,  993 

Other  methods  of  proving,  1004 

Published  copy,  1004 

Records,  1004 
Filing,  968 
Fire  protection,  954 
Form,  974 

Definiteness,  976 

Enacting  clause,  975 

Expressing  time  of  taking  effect,  976 

In  general,  974 

Itemizing  in  appropriation,  976 
Numbering  of  subdivisions,  976 
Statement  of  poxver  to  enact,  975 
Statement  of   reasons    or   necessity  for 

enactment,  975 
Subject-matter,  975 
Title,  Q75 

Formalities  : 

Compliance  with  formalities,  948 

Oenerality  and  impartiality,  983 
General  rule,  983 
Illustrative  cases,  984 
Local  application  and  enforcement,  984 
Reasonable  discrimination,  984 


ORDINANCES,  cont'd. 

Generality  and  impartiality,  cont'd. 

Terms  or  ordinance  rather  than  manner  of 
enforcement  govern,  984 
General  welfare  and  convenience,  953 
Habeas  corpus : 

Attack  upon  validity,  979 
Immorality,  954 

Impartiality,    see    infra,    GENERALITY  AND 

Impartiality. 
Impounding  stock,  955 
Injunction  against  enactment,  951 
Disposing  of  property,  951 
In  general,  951 
No  injury,  952 
Ultra  vires,  951 
Injunctions : 

Attack  upon  validity,  979 
Enforcement,  998 
Violation,  999 
Intent : 

Motives  of  council,  977 
Interstate  commerce,  982 
Introductory,  946 
Mandamus : 

Attack  upon  validity,  980 
Mayor  (see  infra,  Approval  or  Veto): 
Attack  on  ordinance  by  mayor,  979 
Meetings  : 

Meetings  of  council,  957 
Minutes  (see  infra.  Records): 

Entry  in  minutes,  969 
Monopolies : 

Creation  of  monopoly,  991 
Motives  of  council,  977 
Municipal  corporations : 

What   occupations    may  be  licensed  or 
taxed,  786 
Negligence : 

Violation  of  statute  or  ordinance,  478 

Alleged  distinction  between  statute  and 

ordinance,  483 
Conflict  of  cases,  481 
Consequences  against  which  statute  in- 
tended to  provide,  481 
Contributory  negligence,  483 
Evidence  of  negligence  to  be  considered 

by  jury,  479 
Fact  that  statute  or  ordinance  does  not 

specifically  impose  civil  liability,  483 
General  rule,  481 
In  general,  478 

Natural  and  proximate  cause,  480 
Necessity  for  duty  to  plaintiff,  4S2 
Negligence  per  se,  478 
Prima  facie  negligence,  478 
Questions  of  law  and  fact,  479,  482 
Statutes  or  ordinances  imposing  penalty 

for  violation,  483 
When  negligence  not  shown,  479 
Newspapers : 

In  what  newspaper  publication  made,  972 
Examples,  972,  973 
In  general,  972 
Notice,  958 

Notice  required,  958 

Ordinance    affecting    personal  property, 
958 

Ordinance     involving     expenditure  of 

money,  958 
Requirement  jurisdictional,  958 
Nuisances : 

Abatement  or  prevention  of  nuisances,  955 
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ORD1N  \  \<  i  s.  .-, ''./. 
Nuisances,  . . >>it\l. 
Ordinance     authorising     creation  of 
nuisance,  1)92 
Occupation,  business,  and  privilege  taxes  (see 

Occupation,  Business,  ani>  Privilege 
Taxes): 

Regulating  occupations,  954 
Operation  and  effect,  996 

In  general,  996 

Notice  of  ordinances,  997 

On  whom  binding,  997 

Same  effect  as  statute,  996 

Taking  effect   upon   happening   of  con- 
tingent event,  998 

Territorial  effect,  996 

Time  of  taking  effect,  997 

United  States  courts,  99S 
Ordinances  void  in  part,  993 

General  rule,  993 

Inseparable  provisions,  994. 

Ordinances  unreasonable  as  applied  to  par- 
ticular localities  or  cases,  995 

Ordinance  void  in  toto,  994 

Provisions  of  separate  ordinances,  995 

Valid  portion  must  contain  all  essentials 
of  complete  ordinance,  994 
Parol  evidence : 

Calling  and  recording  yeas  and  nays,  964 

Publication  of  ordinance,  974 
Passage  over  veto,  967,  968 
Penalties  for  violation,  999 

Authority  to  provide,  999 

Duty  to  provide,  1000 
Personal  liberty.  9S2 
Police  power,  952 
Presumption  of  regularity,  957 
Prohibition  : 

Attack  upon  validity,  979 
Propriety  of  action  by  ordinance  or  resolu- 
tion, 947 
Publication,  969 

Amendment  after  publication,  973 

Ayes  and  noes,  971 

English  language,  972 

Evidence,  973 

Certificate  of  publisher,  974 
Parol  evidence,  974 
Presumption,  973 

Recognition  and  acquiescence,  974 
Statutory  methods  of  proof,  974 

Excess  of  authority  in  incurring  debt  for 
publication,  973 

Extra  edition,  972 

Form  of  publication,  971 

Mandatory  or  directory  provision,  970 

Mode  and  sufficiency,  971 

Newspaper.  972 

Number  of  insertions,  973 

Order  for  publication,  973 

Place  of  publication,  972- 

Proceedings  in  council,  971 

Publication  with  other  council  proceed- 
ings, 971 

Re-enactment.  970 

Requirement  of  publication,  969 

Successive  days,  973 

Sunday  newspaper,  973 

Time  of  publication,  973 

Typographical  errors,  972 

Usual  methods,  971 

Where  municipality  must  prescribe  mode, 
971 
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ORDINANCES,  cont'd. 
Public  policy  : 

Conformity  to  public  policy.  980 
Public  safelv,  953 
Published  copy,  1004 
Quo  warranto : 

Attack  upon  validity,  979 
Railroads  : 

Speed  of  railway  trains,  954 
Ratification  : 

Legislative    ratification   of  invalid  ordi- 
nances, 995 
Readings,  960 

Amendment  during  consideration  of  ordi- 
nance. 961 
Effect  of  vote  before  third  reading,  961 
Method  of  reading,  960 
Reading  at  adjourned  meetings,  960 
Requirement  of  reading,  960 
Suspension  of  requirement,  961 

Actual  affirmative  vote  required,  961 
Power  to  suspend,  961 
Presumption,  961 

Separate  suspension  of  each  ordinance, 
961 

Vote  necessary  to  suspend,  961 
Reasonable  discrimination,  984 
Reasonableness,  986 
Accomplishment  of  corporate  objects,  986 
Express  power  from  legislature,  989 
General  character,  986 

General  grant  of  power  from  legislature, 990 
General  operation,  986 
General  rule,  985 

Harmony  with  principles  of  common  law, 

986 

Harmony  with  state  laws,  986 
Illustrative  cases,  986 
Implied  powers,  990 

Ordinances  passed  under  express  legisla- 
tive grant,  989 
Question  of  law,  988 
Surrounding  circumstances,  986 
Tests  of  reasonableness,  986 
Recommendation,  959 

Recording  (see  infra.  Calling  and  Record- 
ing Veas  and  Nays),  969 
Examples,  969 
In  general,  969 

Requirement  directory  only,  969 

Requisites,  969 
Records . 

Evidence,  1004 
Re-enactment,  1001 
Repeal  (see  infra,  Annulment),  1002 

Amendment  operating  as  partial  repeal, 
1001 

Kurden  of  proof,  1003 
By  implication,  1003 
Effect  of  repeal,  1003 
Form  of  repeal,  1003 
Power  to  repeal,  1002 
Repeal  of  repealing  ordinance,  1004 
Resolution,  1003 
Report,  959 
Resolution,  947 

Amendment  of  ordinance  by  resolution, 
101 

Duration,  998 

Propriety  of  action  by  ordinance  or  reso- 
lution, 947 
Repeal  by  resolution,  1003 
When  ordinance  proper,  948 
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ORDINANCES,  cont'd. 
Restraint  of  trade,  991 

Return  of  ordinance  to  council,  see  infra.  Ap- 
proval or  Veto. 

Rules  of  council,  957 

Rules  of  order,  957 

Sanitary  regulations,  953 

Signing,  964 
By  mayor,  964 
In  general,  964 
Requirement  of  signing,  964 
Signature  of  clerk,  959 
Whether  directory  or  mandatory,  964,  965 

Slaughter  houses,  953 

Statutes,  see  infra.  Consistency  with  Con- 
stitution and  General  Laws. 
Street  cars,  954 
Streets,  954 
Subject-matter,  975 

Subjects  of  municipal  legislation,  see  infra, 

Authority  to  Enact. 
Submission  to  voters,  974 
Sundays,  954 
Time  for  passage,  968 
Time  of  taking  effect,  997 
Title,  975 

United  States  courts,  998 
Validity,  976 

Burden  of  proof,  978 

Common  right,  990 

Conformity  to  charter,  980 

Consistency  with  constitution  and  general 
laws,  see  infra.  Consistency  with  Con- 
stitution and  General  Laws. 

Construction  consistent  with  validity  pre- 
ferred, 977 

Contravention  of  common  right,  990 

Creation  of  monopoly,  991 

Delegation  of  legislative  power,  992 

Doubts  resolved  in  favor  of  validity,  978 

Enforcement,  992 

Generality    and    impartiality,    see  infra. 

Generality  and  Impartiality. 
How  validity  tested,  977 
Inclination  to  sustain  ordinance,  977 
In  what  proceedings  validity  may  be  ques- 
tioned, 979 

Certiorari,  979 

Collateral  attack,  980 

Habeas  corpus,  979 

Injunction,  979 

Mandamus,  980 

Prohibition,  979 

Prosecution  under  ordinance,  979 

Quo  warranto,  979 
Making  acts  evidence  of  offenses,  993 
Motives  of  council,  977 
Nuisances,  authorizing  creation  of,  992 
Partly  void,  see  infra,  ORDINANCES  Void  IN 

Part. 

Power  of  courts  to  inquire  into,  976 
Presumption  of  validity,  978 
Ratification  of  invalid  ordinances,  995 
Reasonableness,  see  infra.  Reasonableness 
Restraint  of  trade.  991 
Who  may  raise  question  of  validity,  978 

Defendant  in  prosecution,  978 

Estoppel,  979 

Mayor,  979 

Ordinances  not  penal,  978 
Penal  ordinances,  978 
Persons  affected,  978 
Persons  not  affected,  978 
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ORDINANCES,  cont'd. 

Veto,  see  infra,  Approval  or  Veto. 
Civil  liability  for  violation,  1000 
Penalties  for  violation,  999 
Yeas  and  nays  (see  infra.  Calling  and  Re- 
cording Yeas  and  Nays): 
Publication,  971 

ORDINARILY,  1005. 

ORDINARY,  1005. 

ORDINAR  Y  CARE,  see  Negligence. 

ORDINARY  NEGLIGENCE: 

Negligence,  459 

ORDINARY  RESIDENCE,  1006 

ORDINARY  STAGE  OF  WATER,  1007 

ORDINATION,  1007 

ORE,  1007 

ORE-LEAVE,  1007 

ORGANIC  LAW,  1007 

ORGANIZE,  1008 

ORIGINAL,  1008 

ORIGINAL  ENTRY.  1009 

ORIGINALLY,  1008 

ORIGINAL  PACKAGE,  1009 

Occupation,  business,  and  privilege  taxes, 

794 

ORIGINAL,  PROCESS,  1009 

ORNAMENT,  1010 

ORNAMENTAL,  1010 

ORNAMENTED,  1010 

ORNERY,  1010 

ORPHAN,  1010 

OSCILLATE,  ion 

OSCILLATORY,  ion 

OSTENSIBLE,  ion 

OSTEOPATHY,  1011 

OTHER,  1011 

Ejusdem  generis,  10 12 

Comprehensive  sense,  1014 
Examples  of  ejusdem  generis,  1013 
General  rule,  1012 
Penal  statutes,  1014 

OTHER  INSURANCE,  1015 

OTHERS,  10 1 5 

OTHERWISE,  1016 

Ejusdem  generis,  1016 

OUGHT,  1018 
OUNCE,  1018 
OUR,  1018 
OUST  E  It,  1018 
OUT,  toig 
OUT  IGE,  1019 
OUTBUILDING,  1020 
OUTFIT,  1019 
OUTFITTER,  1020 
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Ol'T(;OIN<J,  1020 
OUTHOUSE,  1020 
« >l  I  I. AW,  1021 
OUTL  IWED,  1021 
OUTLAWRY,  1021 
OUTLINE,  [021 
OUTR  iOE,  1021 

(II   IST.WDlXti,  I022 

OC'I'WAIU),  1022 

OVER,  1022 
Crossings,  1022 

OY  KKC'HAKGE,  1023 

OVERDRAFT,  1023 
National  banks,  364 

OVKRDIE,  1023 

overflow.  1023 
overinsurance,  1023 
overissue  op  stock,  1023 
overpayment,  1023 
overpersuasion,  1023 
overplus,  1023 
operating,  1024 

OVERSEE.  1024 
OVERSEER,  1024 
OVERSIGHT,  1024 
OVERT,  1024 

OVERTAKING  VESSEL,  1024 
OVERWHELMING  PROOF,  1024 
OWE,  1024 

OWELTY  (see  Partition),  1024 

OWING,  1024 

OWN,  1025 

OWNED,  1025 

OWNER,  1026 

OWNERSHIP  (see  Navigable  Waters;  Neg 
licence),  1026 

OX,  1026 

OXEN,  1026 

OYER,  1026 

P.  A.,  1026 

PA.,  1026 

PACKAGE,  1026 

PACKET,  1027 

PACKING  JURY,  1027 

PADS,  1027 

PAGAN,  1027 

PAID,  1027 

PAIN,  1027 

PAINS  AND  PENALTIES,  1027 


PAINTER,  1027 
PAINTING,  1027 
PAIR,  1027  f 
PAIS,  1027 

PALACE  CARS,  1027 

PAUMISTRY,  1027 

PALPABLE,  1028 

PANDECTS,  1028 

PANEL,  1028 

PANNAGE,  1028 

PANTOMIME,  1028 

PANTS,  1028 

PAPER.  1028 

PAR,  1029 

Municipal  securities,  59 
Purchase  below  par,  64 

PARADOX,  1029 

PARAGRAPH,  1029 

PARALLEL,  1030 

PARALLEL  AND  COMPETING  LINES, 

1030 

PARAMOUNT,  1030 
PARAPHERNAL,  1030 
PARAPHERNALIA,  1030 
PARCEL,  1030 

PARCENARY  (ESTATES  IN)  (see  Parti- 
tion), 1032 
Character.  1032 
Continuance  of  estate,  1033 
Conveyance  by  one  parcener  toanother,  1033 
Curtesy,  1033 
Definition,  1032 
Dissolution,  1033 

Distinguished  from  joint  tenants  and  ten- 
ants in  common,  1032 
Dower,  1033 
How  created,  1032 

Joint  tenants  and  tenants  in  common,  1032 
Liability  of  coparceners  to  each  other,  1033 

PARDON,  1033 

PARENT  AND  CHILD,  1034 
Adoptive  child : 

Payment  for  services  between  parent  and 
adult  child,  1063 
Adoptive  parent : 

Right  to  services  and  earnings,  1043 
Agency,  1059 

Commitment  of  children  to  penal  or  charita- 
ble institutions,  1063 
Contracts : 

Contracts  between  parent  and  emanci- 
pated child,  1061 
Validity  of  contract  transferring  child,  1039 
Criminal  law : 

Commitment    of    children    to   penal  or 

charitable  institutions,  1063 
Liability  for  failure  to  support,  1052 
Custody,  1036 

Abandonment,  1038 

Child's  welfare  guiding  consideration  of 
court,  1037 
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PARENT  AND  CHILD,  cont'd. 
Custody,  cont'd. 

Father's  right  paramount  at  common  law, 
1036 

Forfeiture  of  right,  1038 

Misconduct  of  father,  1038 

Misconduct  of  mother,  1039 

Mother's  remarriage,  1037 

Sufficient  grounds  for  refusing  father  cus- 
tody, 1038 

Unfitness  of  father,  1038 

Validity  of  contract  transferring  custody, 
1039 

When  mother  becomes  entitled,  1037 
Damages  : 

Measure   of  damages  for   injury  to  child, 

1047 

Expenses  occasioned  by  injury,  1047 
General  rule,  1047 

Prosp2ctive    diminution    of  laboring 
capacity,  1048 
Definition,  1035 
Divorce : 

Effect  of  divorce  or  separation  on  duty  to 
support,  1051 
Duties  of  parent,  1049 
Educaiion,  1057 

Maintenance,  see  infra,  MAINTENANCE. 

Protection,  1057 

Religious  educaiion,  1057 
Earnings,  see  infra,  Services  and  Earnings. 
Education,  1057 

In  general,  1057 

Religious  education,  1057 
Effect  of  divorce  or  separation  on  duty  to 

support,  1051 
Emancipation,  1059 

Attainment  of  majority,  1059 

Consent  of  parent,  1059 

Contract  between  parent  and  emancipated 
child,  1061 

Enlistment  in  military  or  naval  service, 
1060 

Implied  from  circumstances,  1059 

Insolvency  of  parent,  1060 

Marriage  of  daughter,  1060 

Marriage  of  minor  son,  1060 

Presumption,  1059 

Revocable  nature  of  agreement,  1060 

Wages  of  emancipated  child,  1061 
Enlistment : 

Emancipation,  1060 
Expenses  occasioned  by  injury,  1047 
Funeral  expenses,  1049 
Injury  to  child,  1044 

After  child  has  attained  majority,  1046 

Evidence  of  action  by  child  inadmissible 
in  action  by  parent,  1045 

Loss  of  services,  1045 

Measure  of  damages,  1047 

Expenses  occasioned  by  injury,  1047 
General  rule,  1047 

Prospective    diminution    of  laboring 
capacity,  1048 
Parent's  right  to  recover  for  injury  to 

child,  1044 
Person  in  loco  parentis,  1046 
Rule  in  the  United  States  as  to  parent's 

right  to  recover,  1045 
reduction  of  infant  daughter,  1046 
Which  parent  entitled  to  recover,  1046 

Father,  1046 

Mother,  1046 
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PARENT  AND  CHILD,  cont'd. 

Insolvency  of  parent  as  emancipation  of 

child,  1060 
Liabilities  of  parent,  1057 

Necessaries  for  child,  1059 

Torts  of  child,  1057 
Maintenance,  1049 

Allowance  out  of  child's  estate,  1051 

Criminal  liability  for  failure  to  support, 
1052 

Duty  of  mother,  1050 

Duty  of  parent  to  support  child,  1049 

Duty  to  support  child  moral  obligation 

only,  1049 
Effect  of  divorce  or  separation,  1051 
Enforcement  of  duty,  1052 
Father  bound  to  support  child,  1049 
Father  legally  bound   to  support  child, 

1049 

Funeral  expenses,  1049 
Insane  widow,  1050 

Liability  of  mother  after  death  of  father, 

1050 

Liability  of  parent  to  third  persons,  1052 

Adult  children,  1056 
Articles  not  necessaries,  1055 
Authority    or    promise    implied  from 

omission  of  duty,  1054 
Conflict  of  authority,  1053 
Evidence,  1054 

Express  authority  or  promise  unneces- 
sary, 1053 

In  general,  1052 

Li^h:lity  on  contract,  1052 

Necessaries  previously  furnished,  1053 

Neglect  of  duty  must  be  clear,  1054 

No  promise  implied  from  moral  obliga- 
tion to  support,  1053 

What  is  necessary  question  for  parent, 
1054 

What  are  necessaries,  1056 
Where  child  is  living  away  from  home, 
1055 

Mother  not  bound  to  support  child  during 
life  of  father,  1050 

Persons  in  loco  parentis,  1050 

Stepchildren,  1050 

Where  wife  leaves  husband,  1052 
Majority,  1059 
Marriage : 

Emanripal  ion,  1060 
Military  law : 

Enlistment  as  emancipation,  1060 
Murder  and  manslaughter  : 

Negligence  in  care  of  dependent  person, 
198 

Names,  1036 

Necessaries  (see  infra,  Maintenance),  1056 
Negligence,  see  infra.  Injury  to  Child. 
Payment  for  services  between  parent  and  adult 
child,  106 1 

Adoptive  parent,  1062 

Grandparent,  1062 

Rule  applicable  as  between  persons  stand- 
ing in  loco  parentis  and  child,  1062 
Step  parent,  1063 

Where  parent  and  child  constitute  one 

family,  io6l 
Where  parent  and  child  do  not  constitute 

one  family,  1063 
Property  of  child,  1043 

Property  over  which  parent  has  control, 

1044 
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P  \ki\t  AM)  CHILD,  cont'd. 
Property  of  child,  cont'd. 

Property  over  which  parent  has  no  con- 
trol. 1044 

Rights  of  parent  as  to  property  of  child, 

104  3 

Protection,  1057 
Religious  education,  1057 
Rights  of  parent,  1035 

Rig  At  0/ custody,  see  infra,  Custody. 

Rights  as  to  property  of  child,  see  infra. 
Property  of  Child. 

Right  to  child's  services  and  earnings,  see 

infra,  Services  and  Earnings. 
Right  to  control,  1035 
Right  to  name,  1036 

Right  to  recover  for  injury  to  child,  see  in- 
fra. Injury  to  Child. 
Services  and  earnings  (see  infra.  Payment  for 
Services  Between  Parent  and  Adult 
Child),  1039 
Adoptive  parent,  1043 

Express  agreement  relinquishing  right  to 

child's  services  and  earnings,  1041 
In  general,  1039 

Law  authorizing  child  to  contract  for  and 
collect  wages,  1041 

Parent's  right  to  chid's  services  and  earn- 
ings, 1039 

Parent's  right  to  recover  wages,  1040 

Proof  of  legitimacy,  1043 

Remarriage,  1042 

Right  of  mother,  1042 

Right  of  parent  in  loco  parentis,  1043 

Stepparent,  1043 

Wages  of  emancipated  child,  1061 
Stepchildren : 

Duty  to  support,  1050 
Stepfather  : 

Right  to  services  and  earnings,  1043 
Stepparent  : 

Payment  for  services  between  parent  and 
adult  child,  1063 
Torts  (see  infra,  Injury  to  Child): 

Liability  of  parent  for  torts  of  child,  1057 
Wages,  see  infra.  Services  and  Earnings. 

PARENTHESIS,  1064 

PARESIS,  1064 

PARI  DELICTO,  1064 

PARI  MATERIA,  1064 

PARISH,  1064 

PARISHIONER,  1064 

PARIS  MUTUAL,  241,  1064 

PARKS,  see  Parks  and  Public  Squares.' 

PARKS  AND  PUBLIC  SQUARES.  1065 
Assessments,  1067 

Buildings  in  parks  and  squares,  1072 
Control  of  parks  and  public  squares,  1070 
Damages,  1069 
Definitions,  1065 

Parks  in  English  law,  1065 

Parks  in  United  States  law,  1066 

Public  squares,  1066 
Eminent  domain,  1066 

Damages,  1069 

Taking  land  for  parks,  1066 
Injuries  : 

Liability  for  injuries  received  in  public 
squares,  1074 
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PARKS  AND  PUBLIC  SQUARES,  cont'd. 
Nuisances : 

Nuisances  in  parks  and  squares,  1073 
Park  commissioners,  107 1 

Nature  of  commission,  1071 

Powers,  1071 
Railroads : 

Special  assessments,  1067 
Taking  land  for  parks,  1066 
Title : 

Title  lo  park  lands,  1067 

PARLIAMENT ARV  LAW,  1075 

PARLOR  CARS,  1075 

PAROCHIAL.  1075 

PAROL,  1075 

PAROLE,  1076 

PAROL  EVIDENCE,  1077 
Abbreviations,  1106 

Admissibility  of  contemporaneous  writings, 
1116 

Admissions,  1114 
Ambiguities,  nil 

Ambiguity  resulting  from  inconsistent  state- 
ments, 1117 

Ancient  charters,  1115 

Assignment : 

To  show  purpose  of  assignment,  1113 

Bills  of  parcels,  1087 

Bills  of  sale : 

Explanation  by  parol,  1093 

Blank  indorsement,  1085 

Book  entries,  1087 

Choses  in  action : 

Explanation  of  assignments  of  chose  in 
action  by  parol,  1093 

Circmnstances  of  case,  see  infra,  Explaining 
Circumstances  of  Case. 

Collateral  evidence,  1087 

Collateral  parol  agreements,  1094 
Illustrations,  1096 

Independent  fact  or  collateral  parol  agree- 
ment, 1095 
In  general,  1094 
Manner  of  performance,  1096 
Matters  within  scope  of  writing,  1096 
Scope  and  meaning  of  the  writing  may  not 

be  changed,  1095 
Whether  collateral  agreement  admissible, 
1096 
Conditions : 

Delivery  upon  condition,  1097 
Connecting  and  explaining  contemporane- 
ous writings,  1115 
Consideration : 

Evidence  of  consideration,  1103 
One  contract  consideration   for  another, 
1 112 

Considered  as  rule  of  evidence,  1080 
At  law,  1080 
In  equity,  1081 
Pennsylvania  doctrine,  1083 
Reason  for  the  rule,  1083 

Construction,  see  infra,  To  Aid  Interpreta- 
tion. 

Contemporaneous  writings,  1115 

Contract,  see  infra.  Legal  Import  of  Con- 
tract Within  Protection  of  Rule. 

Contractual  relation,  see  infra,  EVIDENCE  to 
Show  Nonexistence  of  Contractual  Re- 
lation. 
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PAROL  EVIDENCE,  cont'd. 
Date: 

Evidence  as  lo  date  of  instrument,  1102 
Declarations,  1114 
Deeds : 

Explanation  by  parol,  1093 
To  show  that  deed  was  never  delivered, 
1099 
Delivery,  1098 
Condition,  1097 

To  show  that  deed  was  never  delivered, 
1099 

Documentary  evidence,  1087 
Evidence  to  show  nonexistence  of  contractual 
relation,  1097 

Contracts  offensive  to  law,  1099 

Delivery,  1098 

Execution,  1098 

Fraud,  1099 

Illegal  contract,  1099 

Impeaching  validity  of  instrument,  1098 
In  general,  1097 

Issue  is  to  execution  and  delivery,  1098 
Mistake,  1099 

On  condition  of  delivery,  1097 
Presumption  that  written  instrument  was 
carefully  and  deliberately  prepared,  1101 
Rights  of  third  persons,  1100 
Writing  presumed  to  be  correct,  1101 
Exceptions  to  general  rule,  1086 
Collateral  parol  agreements,  see  infra,  Col- 
lateral Parol  Agreements. 
Evidence  as  to  date  of  instrument,  1102 
Evidence  establishing  trust,  1102 
Evidence  of  consideration,  1103 
Evidence  to  prove  subsequent  agreements, 
1 102 

Evidence  to  show  nonexistence  of  Contractual 
Relation,  see  infra.  Evidence  to  Show 
Nonexistence  of  Contractual  Rela- 
tion. 

Nature  of  paper  in   evidence,  see  infra. 

Nature  of  Paper  in  Evidence. 
Where  only  part  of  transaction  is  reduced  to 
writing,    see    infra.    Part  Only  of 
Transaction  Reduced  to  Writing. 
Execution,  1098 

Explaining  circumstances  of  case,  1108 

Evidence  of  negotiations  and  acts  of  par. 

ties,  1109 
In  general,  1108 

Writing  clear  and  unambiguous,  1110 
Explaining  meaning  of  terms,  1104 
Abbreviations,  1106 
Illegible  writings,  1106 
In  general,  1104 

Technical  terms  of  art  or  science,  1106 
Technical  terms  of   business   or  trade, 
1 105 

Translation  of  instruments,  1 106 
When  words  should  be  taken  in  popular 

sense,  1106 
Witness  not  permitted  to  construe  instru- 
ment, 1108 

Words  having  both  popular  and  technical 
meaning,  1107 
Fraud,  1099 

General  statement  of  rule,  1078 
Identification  of  parties,  1117 
In  general,  1117 

Mistake  in  name  of  grantee,  devisee,  or 

promisee,  1118 
Name  of  wrong  person  as  grantee,  1118 
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PAROL.  EVIDENCE,  cont'd. 
Identification  of  parties,  cont'd. 

To  show  character  in  which  party  con- 
tracts, 1119 
To  show  who   is  principal    and  who  is 

surety,  1119 
Two  persons  having  same  name,  1118 
Identification  of  subject-matter,  11 19 

Defective  description  of  real  estate,  1120 
Equivocal    description  of  personal  prop- 
erly, 1121 

Identification  of  debt  secured  by  mortgage, 

1 122 

In  general,  1119 
Identification  of  writing  referred  to,  1116 
Illegal  contracts,  1099 
Illegible  writings,  1106 

Intention,   see   infra.    Interpretation  by 
Parties. 

Interpretation,  see  infra.  To   Aid  Inter- 
pretation. 
Interpretation  by  parties,  11 13 

Ancient  charters  and  grants,  1115 
General  rule,  1113 
Intention  at  time,  1114 
Not  admissible  unless  meaning  is  doubt- 
ful, 1115 

Practical  construction  by  parties,  1115 
Secret  intention  of  party,  1114 
Leases : 

Explanation  by  parol,  1093 
Legal  import  of  contract  within  protection  cf 
rule,  1084 

Contract    implied    from    blank  indorse- 
ment, 1085 
In  general,  1084 

Matters  excluded  by  implication  of  law, 

1086 

Obligations  payable  in  money,  1085 
Payment  out  of  particular  fund,  1085 
Performance  wilhin  reasonable  time,  1084 
Letters,  1088 

Limitation  of  rule  to  parties  and  privies,  1103 
Memoranda,  1086 
Merger : 

Presumption  as  to  merger  of  negotiations 

in  writing,  1079 
Prior  and  contemporaneous  agreements, 

1078 

View  that  rule  is  one  of  substantive  law, 

1079 
Mistake,  1099 
In  general,  1099 
Mistake  denied  in  answer,  1102 
Name,  1118 

Presumption  that  written  instrument  was 

carefully  prepared,  1101 
Rights  of  third  person,  1100 
Mortgages : 
Explanation  by  parol,  1093 
Identification  of  debt  secured  by  mortgage, 
1122 

Whether  contract  of  purchase  or  security, 
1 1 12 

Municipal  records,  9 
Name,  1118 

Nature  of  paper  in  evidence,  1086 
Hills  of  parcels,  1087 
Hook  entries,  1087 

Papers    introduced    collaterally    in  evi- 
dence, 1087 
Receipts,  1088 
Simple  memoranda  1086 
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P  IROL  EVIDENCE,  cont'd. 
Ordinances : 

Calling  and  recording  yeas  and  nays,  964 
Publication  of  ordinance,  074 
Parties  (see  infra.  Interpretation  by  Par- 
ties), 1 103 

Partition,  1141 

Part  July  of  transaction  reduced  to  writing: 

Assignments  of  choses  in  action,  1093 
As  to  place  of  payment,  1089 
Hills  of  sale,  1093 
Completeness,  1090 

Contract  partly  tcdticed  to  writing,  parol 

evidence  admissible,  10S9 
Deeds,  1093 

Entire  contract  must  be  proved,  1092 
Essentials  for  introducing  parol,  1090 
If  all  not  in  writing  it  rests  in  parol,  1089, 
Illustrations  of  instruments  explained  by 

parol,  1093 
Leases,  1093 

M. liters  in  parol  must  not  be  inconsistent 

with  matters  in  writing,  1093 
Mortgages,  1093 

Statement  that  contract  cannot  rest  partly 

in  writing,  partly  in  parol,  1089 
When  contract  incomplete,  1091 
When  writing  does  not  purport  to  disclose 

the  complete  contract,  1091 
Writing  presumed  to  contain  whole  con- 
tract, 1090 
Payment,  1085 

Place  of  payment,  1089 
Pledge  : 

Whether  contract  of  purchase  or  security, 
1 1 12  \ 
Popular  sense  of  words,  1 106 
Presumption  as  to  merger  of  negotiations 

in  writing,  1079 
Privies,  1 103 
Purchase  : 

Whether  contract  of  purchase  or  secunty, 
1112 

Purpose,  see  infra.  To  Show  Purpose  for 

Which  Instrument  Was  Executed. 
Receipts,  10S8 
Records,  9 

Rule  applies  to  agreement  of  several  papers, 
1117 

Rule  of  evidence,  see  infra,  CONSIDERED  AS  A 

Rule  of  Evidence. 
Sale : 

Whether  contract  of  purchase  or  security, 
1 1 12 

Scope  of  title,  1078 

Subject-matter,  see  infra,  Identification  of 

S  u  bject-m  attf.r. 
Subsequent    declarations  and  admissions, 

1 1 14 

Technical  terms,  see  infra,  Explaining  Mean- 
ing of  Terms. 
Terms,  see  infra.  Explaining  Meaning  of 

Terms. 
To  aid  interpretation,  1104 

Connecting  and  explaining  contemporaneous 
Writings,  see  infra.  Connecting  and  Ex- 
plaining Contemporaneous  Writings. 
Evidence  of  usage  and  custom,  1123 
Explaining  ambiguities,  1111 
Explaining  circumstances  of  case,  set  infra. 

Explaining  Circumstances  of  Case. 
Explaining  meaning  of  terms,  see  infra. 
Explaining  Meaning  of  Terms. 
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PAROL  EVIDENCE,  cont'd. 
To  aid  interpretation,  cont'd. 

Identification  of  parties,  see  infra,  IDENTI- 
FICATION of  Parties. 
Identification  of  subject-matter,  see  infra. 

Identification  of  Subject-matter. 
To  show  interpretation  by  parties,  see  infra. 

Interpreta  tion  by  Parties. 
To  show  purpose  for  which  instrument  was 
executed,  see  infra,  To  Show  Purpose 
for  Which  Instrument  Was  Executed. 
To  show  interpretation  by  parties,  see  infra. 

To  Show  Interpretation  by  Parties. 
To  show  purpose  for  which  instrument  was  exe- 
cuted, 1 1 1 1 

Express  terms  of  instrument  not  to  be 

contradicted,  1113 
I n  general,  mi 

One  contract  consideration  for  another, 
1112 

To  show  purpose  of  assignment,  1 1 13 
Whether  a  contract  of  purchase,  or  secur- 
ity, 1112 
Translation  of  instruments,  1106 
Trusts  and  trustees  : 

Evidence  establishing  trust,  1102 
Two  different  views  of  rule,  1079 

Considered  as  rule  of  evidence,  see  infra, 

Considered  as  Rule  of  Evidence. 
View  that  rule  is  one  of  substantive  law, 
1079 

Usages  and  customs,  23 

View  that  rule  is  one  of  substantive  law, 

1079 

Words  and  phrases,  see  infra,  Explaining 

Meaning  of  Terms. 
Writing,  see  infra.  Part  Only  of  Trans- 
action Reduced  to  Writing. 

PARSONAGE,  1 123 
PART,  1 123 
PARTAKER,  1124 
PARTIAL,  1124 
PARTIAL  AVERAGE,  1 124 
PARTIAL  INSANITY,  n  24 
PARTIAL  VERDICT,  1 124 
PARTICEPS  CRIMINIS,  1125 
PARTICIPATE,  1 125 
PARTICULAR,  1125 
PARTICULAR  AVERAGE,  IT25 
PARTICULAR  CUSTOMS,  1125 

PARTITION,  1 1 26 

Accounting  for  rents  and  profits,  1171 
Acquiescence,  1191 

Acts  of  parties,  see  infra,  PARTITION  BY  ACT 

of  Parties. 
Actual  division  of  property,  1 163 

Apportionment  in  case  of  failure  of  title 

or  shortage,  1170 
Apportionment  of  ways,  1169 
Assignment  of  shares,  see  infra.  Assign- 
ment of  Shares. 
At  common  law,  1163 
P,oundaries,  1 164 
By  statute,  1163 
Creation  of  right  of  way,  1169 
Easements,  11O9 
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PARTITION,  cont'd. 

Actual  division  of  property,  cont'd. 

Equa'ity  in  value  rather  than  area,  1164 

In  general,  1163 

Mining  property,  1170 

Partition  by  alternate  occupation,  1169 

Servitudes,  1169 

Water  rights,  1170 
Advancements,  1173 
Adverse  possession,  1147,  1174 
Agency,  1134 

Agreement  for  partition,  1137 

Aliens,  1157 

Apportionment : 

In  case  of  failure  of  title  or  shortage,  1170 

Appraisement,  1216 

Arbitration,  1135 

Assignment  of  shares,  1164 

Advantage  of  parties  to  be  considered,  1164 
Assignment  of  adjoining  parcel,  1165 
Assignment  of  dower,  1167 
Assignment  of  homestead,  1167 
Assignment  of  wasted  portion,  1168 
Assignment  to  some  as  cotenants,  1166 
By  whom  made,  1164 

Decreeing  property  to  heir  at  valualion, 
1 166 

Distribution  by  seniority  of  tide,  1165 
Distribution  of  lot,  1165 
Dower,  1167 

Effect  of  failure  to  give  notice,  1167 
Effect  of  voluntary  partition,  1168 
Eldest  son's  priority  of  choice,  1166 
Enforcement  of  terms  of  contract,  1169 
Infants,  1166 
Mortgage,  1168 

Payment  of  valualion  money,  1166 
Protection  of  cotenant's  grantee,  1168 
Right  of  bidding,  1167 
Rights  of  grantee,  1 165 
Attacking,  see  infra,  PARTITION  BY  ACTS  OF 

Parties. 
Boundaries,  nf4 
Burden  of  proof,  1199 
Cestuis  que  trustent,  1 134 
Confirmation  of  sale,  1205 
Consent : 

Necessity  for  consent,  1132 
Contiguity  of  land,  1132 
Conveyances : 

Conveyances  by  cotenants  to  third  per- 
sons, 1 137 

Mutual  conveyances,  1136 
Copyholds,  1162 
Costa  and  fees  in  partition,  11 75 

Adversary  proceedings,  1175,  1177 

Attorney's  fees,  1177 

Commissioner's  fees,  1 178 

Cost  tax  upon  improvements,  1179 

Counsel's  fees,  1 1 77 

Discretion,  1175 

Discretion  in  chancery  only,  1176 
Fees  to  other  persons,  11 78 
In  England. 

In  proportion  to  interest,  1176 
In  United  States,  1175 
Liens,  1178 

Limit  of  discretion,  1176 

Sheriff's  fees,  1 178 
Curtesy : 

Tenants  in  curtesy,  t  155 
Decrees  : 

Effect  of,  1 183 


PARTITION,  cont'd. 
Deeds  : 

Exchange  of  deeds  by  cotenants,  1190 

Partition  deeds,  1136 

Partition  sales,  1216 
Definitions,  1131 
Demand,  necessity  for,  1147 
Devisees,  1154 

Division  of  property,  see  infra,  ACTUAL  DIVI- 
SION of  Property. 

Dower,  1167 

Liability  erf  purchasers,  1211 
Owelty,  1181 
Partition  sales,  1200 
Tenants  in  dower,  1 155 

Easements,  11 69 

Liability  of  purchasers,  1212 
Property  subject  to  easements,  1161 

Effect  of  partition,  1183 

Entry,  right  to,  1149 

Equitable  owners,  1156 

Equitable  relief,  1187 

Equitable  relief  incidental  to  partition,  1170 
Accounting  for  rents  and  profits,  1171 
Advancements,  1173  t 
Allowance  for  payments  made  on  accoun 

of  property,  1170 
Appointment  of  receiver,  1 173 
Disposition  of  and  allowance  for  improve- 
ments, 1172 
Equalizing  advancements*  1 173 
General  rules,  1170 
Improvements,  1172 
Injunction  against  waste,  1173 

Equitable  rights,  1193 

Estoppel,  1142 

Evidence,  see  infra,  Partition  by  Acts  of 
Parties. 

Execution  purchasers,  1152 

Executors  and  administrators,  1156 

Fees,  see  infra,  Costs  and  Fees  in  Parti- 
tion. 

Fiduciaries,  1134 

Fraud : 

Setting  aside  sale,  1206 

Guardian  and  ward  : 
Owelty,  1180 

Heirs,  1154 

Homestead,  1135,  1162 

Assignment  of  shares,  1167 

Husband  and  wife,  1 133,  1157 
Homestead,  1 135 

Partition    between    husband   and  wife, 
1135 

Improvements,  1 1 72 

Cost  tax  upon  improvements,  1179 
Inchoate  dower  rights,  11 88 
Incorporeal  hereditaments,  1160 
Incumbrancers  of  undivided  shares,  1189 
Infants,  1 1 33,  1 157,  1189 

Assignment  of  shares,  1 166 

Setting  aside  sale  1208 
Injunctions : 

Injunction  against  partition,  1132 

Waste,  1 173 
Insane  persons,  1189 
Interest : 

Owelty,  1 183 
Joint  tenants  and  tenants  in  common,  1146 
Judgments : 

Effect  of,  1 1 83 

Equitable  relief,  1187 
Judgments  quod  par titio  fiat,  1186 
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PARTITION,  •»;/'</. 
Judicial  partition  : 

Effect  of,  1 1S4 

W.111  .icily  of  title,  1  196 
Judicial  proceedings,  1142 

Actual  division  of  property,  see  infra, 
Actual  Div  ision  ok  Property. 

Costs  and  fees  in  partition,  see  infra,  Costs 
and  Fees  in  Partition. 

Equitable  relief  incidental  to  partition,  see 

infra,  EQUITABLE  RELIEF  INCIDENTAL  TO 

Partition. 
Introductory,  1142 

Jurisdiction  over  partition,  see  infra. 
Jurisdiction. 

Jury  trial,  see  infra,  Jury  Trial. 

Right  to  compel,  see  infra,  RIGHT  to  Com- 
pel. 

Time  for  institution  of  proceedings,  see 
infra,  TlME  FOR  INSTITUTION  OF  PRO- 
CEEDINGS. 

What  subject  to  partition,  see  infra.  What 
Subject  to  Partition. 
Judicial  sales,  see  infra.  Partition  Sales. 
Jurisdiction,  1 14  3 

Chancery  jurisdiction,  1143 
Concurrent  jurisdiction  of  law  and  equity, 
1 144 

Courts  of  limited  jurisdici ion,  1 185 

In  England,  1 143 

jurisdiction  of  certain  court,  1144 

Pariition  of  personal  property,  1145 

Partition  sales,  1198 

Setting  aside  sale,  1209 

United  States,  1144 
Jury  trial,  1174 
Landlord  and  tenant,  1 1 53 

Property  subject  to  lease,  1161 
Lease : 

Property  subject  to  lease,  1161 
Liens  (see  infra,  Owelty),  1178 

Liability  of  purchasers,  1211 

Properly  subject  to  liens,  1161 
Life  estates  : 

Owelty,  1 181 
Life  tenants,  1 153 
Limitation  of  actions,  1138,  1174 

Owelty.  1182 
Lis  pendens,  641 

In  general,  641 

Notice  of  pendency,  642 
Lot,  distribution  by,  1165 
Married  women,  1133,  1189 
Mills,  1161 
Mines,  1161,  1170 
Mistake,  1142 

Owelty,  1179 

Setting  aside  sale,  1207 
Mortgages,  n  51 

Assignment  of  shares,  1 168 

Mortgages,  1151 

Mortgagors,  1151 

Partition  sales,  1200 
Notice  of  pendency  and  lis  pendens,  641 

In  general,  641 

Notice  of  pendency,  642 
Oil,  1161 
Owelty,  1 1 79 

Collateral  security  for  payment,  1181 

Consent  of  party  charged,  1180 

Definilion,  1179 

Failure  to  pay  owelty,  1142 

Guardian  and  ward,  1180 


PARTITION,  cont'd. 
Owelty,  cont'd. 

Lien  created  by,  11 80 

As  aflecting  rights  of  third  parties,  1181 
Dower,  1181 

Effect  of  vesting  title,  1180 
Enforcement  of,  11 82 

Action  in  rem,  1 182 

Application  of  payment,  1183 

Counterclaim,  1182 

Defenses,  1182 

In  general,  1 182 

Limitation  of  actions,  1182 

Presumptions,  1182 
Life  estates,  1181 
Nature  of,  1180 
Necessity  for  compliance,  1180 
Partition  by  acts  of  parlies,  1183 
Priority,  1181 
Mistake  in  estimating  tract,  1179 
Partition  by  acts  of  parties,  1 183 
In  general,  11S3 
Lien,  1183 

Priority  of  lien,  1183 
Rebutting  presumption  of  payment,  1 183 
Rent  charge,  1183 
Probate  court,  1179 
Recognizance  for  payment,  1181 
When  allowed,  1179 
Parceners,  1145 
Parol  evidence,  1141 
Parol  partition,  1137 
Ai  common  law,  1137 
In  equity,  1139 
Raiificaiion,  1191 
Statute  of  frauds,  1147 
Statute  of  limitations,  1 138 
Partial  pariition,  1162 
Parties,  1 183 

Persons  not  parties,  1186 
Partition  by  acts  of  parties,  1131 
Attacking  and  setting  aside,  1141 
Estoppel  and  the  like,  1142 
Failure  to  pay  owelty,  1 142 
Grounds  of  attack,  1141 
Mistake,  1142 
Who  may  attack,  1141 
Evidence,  1141 

Admissibility,  1141 
Parol  evidence,  1141 
Sufficiency,  1141 
How  partition  effected,  1 135 

Actual  separation  not  necessary,  1140 
Agreement  for  partition,  1137 
All  shares  need  not  be  assigned  in  sev- 
eralty, 1 140 
Arbitration,  1135 
Construction  of  deeds,  1136 
Conveyances  by  cotenants  to  third  per- 
sons, 1137 
In  general,  1 135 

Methods  of  allotling  shares,  1 135 

Mutual  conveyances,  1136 

Parol  partition,  see  infra,  Parol  Par- 
tition. 

Partition  deed,  1136 

Ratification,  1141 
Necessily  that  all  cotenants  be  bound, 

1135' 
Owelty,  1 183 

In  general,  1183 

Lien,  1 183 

Priority  of  lien,  1183 
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PARTITION,  cont'd. 
Partition  by  acts  of  parties,  cont'd. 
Owelty,  cont'd. 

Rebutting  presumption  of  payment,  1183 
Rent  charge,  1183 
Eight  to  make,  1131 
In  general,  1131 

Injunction  against  partition,  1132 

Necessity  for  consent,  1132 

When  partition  may  be  made,  1132 
Warranty  of  title,  1195 
What  may  be  partition,  11 32 

General  rule,  1132 

Inclusion  of  more  land  than  cotenants 
own,  1 133 

Partition  of  part  only,  1132 

Tracts  not  continuous,  1132 
Who  may  make : 

Effect  of  pendency  of  proceedings  for 
partition  by  court,  1132 
Who  may  make  partition,  see  infra.  Who 

May  Make  Partition, 
Partition  sales,  11 96 
Absolute  right,  119.9 
Affirmative  showing,  1199 
Appraisement,  1216 
Burden  of  proof,  1199 
By  whom  sale  made,  1202 

Appointment  of  successor,  1203 

In  general,  1202 
Circumstances  authorizing  sale,  1198 
Conduct  of  sale,  1203 

Notice,  1203 

Place  of  sale,  1204 

Public  or  private  sale,  1204 

Reserved  price,  1204 

Sale  en  masse  or  in  parcels,  1204 

Time  of  sale  1203 
Confirmation,  1205 
Discontinuance  of  proceedings,  1217 
Distribution  of  proceeds,  121 2 

Deduction  of    charges  against  fund, 
1215 

Devolution  and  equitable  conversion  of 
proceeds,  1215 

Homestead  rights,  1215 

In  general,  1212 

Method  of  distribution,  1213 

Payment  to  parties,  1214 

Payment  10  stranger,  1214 

Share  of  infant,  1214 

Share  of  life  tenant,  1214 

Share  of  married  woman,  1214 

Share  of  widow,  1214 

Time  of  vesiing  of  interest,  1214 
Division  of  proceeds,  1197 
Dowcress,  1200 

Effect  of  agreement  to  purchase,  1217 
Enforcement  of  bid,  1212 
Impossible  or  injurious  division,  1 199 
Introductory,  1196 
Jurisdiction,  1198 
Liability  of  purchasers,  121 1 

Appropriation  of  purchase  money,  1212 

Dower  rights,  1211 

Easements,  1212 

Failure  to  complete  purchase,  1212 
Homestead  rights.  1212 
Liens,  1211 

Rents  and  profits,  1212 

Rights  of  remaindermen,  1212 
Mortgagees,  1200 
Partition  favored,  1199 
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EX.  Partition. 

PARTITION,  cont'd. 
Partition  sales,  cont'd. 
Purchase  money,  1205 
Deductions,  1205 
Liens,  1205 

Necessity  for  payment,  1205 
Eights  of  purchasers,  1209 

Facts  entitling  purchaser  to  relief,  1209 
Insufficient  grounds  for  relief,  1210 
Right  to  good  title,  1209 
Right  to  maintain  ejectment,  1211 
Right  to  rent,  1211 
Right  to  order,  1 197 
Setting  aside  and  resale,  1206 
Acquiescence,  1209 
Defects  and  irregularities,  1108 
Failure  or  refusal  of  purchaser  to  com- 
plete purchase,  1208 
Fraud  or  misconduct  on  part  of  pur- 
chaser, I2C6 
Inadequacy  of  price,  1207 
Inadequacy  of  j>rice  in  case  of  infants, 
1208 

In  general,  1206 
jurisdiction,  1209 
Mismanagement,  1207 
Mistake,  1207 
Negligence,  1207 
Offer  of  advance  price,  1208 
Unfavorable    circumstances  attendant 

upon  sale,  1207 
When  ordered,  1206 
Statutes  authorizing  sale,  1197 
Terms  of  sale,  1204 
What  may  be  sold,  1200 
Defeasible  estate,  1201 
Effect  of  adverse  claim  of  title,  1201 
Effect  of  remainder  to  persons  not  in 

being,  1202 
Estates  in  possession  and  expectancy, 
1201 

Property   now   owned    in  cotenancy, 
1202 

Property  subject  to  lease,  1200 
Property  subject  to  liens,  1200 
Sale  of  part  and  division  of  residue,  I2C2 
Who  may  procure  sale,  1200 
Who  may  purchase,  1203 
Administrators,  1203 
Appraisers,  1203 
Guardians,  1203 
Parties,  1203 
Partnership,  1154 
Payment : 

Allowance  for  payments  made  on  acccuni 

of  property,  1 170 
Application  of  payment,  1 183 
Pendente  lite : 

Purchasers,  1 188 
Personal  property,  1 145 ,  114.7  u6o« 
Persons  under  disability,  1189 
Possession,  1193 

Effect  of  judicial  partition  on  possessicn. 
1191 

Judicial  parlition,  1193 
Jurisdiction  over  subject-matter  1195 
Necessity  for  clear  title  and  actual  01  con- 
structive possession,  1 147 
Adverse  possession,  1147 
In  general,  1147 

Merc  denial  of  complainant's  title  not 

sufficient,  1148 
Personal  property,  1147 
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P  \K  riTION,  cont'd. 
Possession,  cont'd. 

Necessity  for  clear  title  and  aotupl  or  con- 
structive possession,  cont'd. 
Possession    held  not  necessary  under 

code  system,  1 150 
Reason  for  rule,  1148 
Right  of  entry  sufficient  to  maintain 

partition,  1149 
Rule  applies  at  law  and  in  equity,  1148 
Strangers  to  plaintiff's  title,  1 150 
Title  cannot  be  litigated  in  equity,  1148 
Title  cannot  be  litigated  in  partition, 
1 148 

Vacant  lands,  1 149 
Necessity  of  right  to  immediate  possession, 
1151 

Application  of  doctrine  under  particu- 
lar titles,  1 1 5 1 
Copartners,  1 154 
Devisees,  1154 

Doctrine  at  common  law,  1151 
Execution  purchasers,  1152 
Heirs.  1 154 
Mortgagees,  1151 
Mortgagors,  1151 
Owner  of  precedent  estate,  1 153 
Remaindermen,  1152 
Reversioner,  1152 

Reversioner  of  leased  premises,  1153 
Tenants  for  life  or  years,  1153 

Under  statutes,  1195 

Voluntary  partition,  1193 

Warranty  of  title,  1195 
Privies,  1 1 83 

Purchasers  pendente  lite,  1188 
Ratification,  1191 
Remainders,  11 34,  1152 

Liability  of  purchasers,  1212 

Partition  cannot  be  between  life  tenants 
and  remaindermen,  1146 
Rents  and  profits,  11 71 

Liability  of  purchasers,  1212 
Resale,  see  infra,  SETTING  Aside  AND  RESALE. 
Restrictions  on  right  to  partition,  1158 

Agreement  not  to  partition,  1158 

Implied  agreement,  1 158 

Previous  voluntary  partition,  1159 

Testamentary  testrictions,  1158 
Reversions,  1152 
Right  of  way,  1 169 
Right  to  compel,  1 145 

Alienee  or  grantee  of  a  cotenant,  1146 

Aliens,  1 157 

Constructive  possession,  1149 
Disseized  cotenant,  T150 
Doctrine  of  survivorship,  1147 
Entry,  1149 

Equitable  owners,  1156 
Executors  and  administrators,  1155 
Husband  and  wife,  1 157 
Infants,  1157 

Joint  tenants  and  tenants  in  common,  1145 
Lunatics,  1 157 

Mere  denial  of  complainant's  title  not 
sufficient,  1148 

Necessity  for  demand,  1147 

Necessity  of  clear  title  and  actual  or  con- 
structive possession,  1147 

Necessity  of  right  to  immediate  possession, 
see  infra.  Possession. 

Only  parceners,  joint  tenants  and  tenants 
in  common  entitled,  1146 

1 


PARTITION,  cont'd. 
Right  to  compel,  cont'd. 
Parceners,  1 145 

Partition  cannot  be  made  between  life 

tenant  and  remainderman,  1146 
Partition  matter  of  right,  1146 

Possession,  see  infra.  Possession. 

Restrictions  on  right  to  partition,  see  infra. 
Restrictions  on  Right  to  Partition. 

Right  of  entry  sufficient  to  maintain  par- 
tition, 1149 

Strangers  to  plaintiff's  title,  1150 

Tenants  by  curtesy,  1155 

Tenants  in  dower,  1155 

Title  cannot  be  litigated  in  partition,  1148 

Trustees,  1156 

Under  early  common  law,  1145 
Vacant  lands,  1149 

Whether  all  cotenants  can  join  in  applica- 
tion, 1 157 

Sales,  see  infra,  Partition  Sales. 
Separation,  1140 

Set-off,  recoupment  and  counterclaim: 

Owelty,  1182 
Setting  aside,  see  infra.  Partition  by  Acts 

of  Parties;  Partition  Sales. 
Statute  of  frauds,  1137 

Subject  of  partition,  see  infra.  What  Prop- 
erty Subject  to  Partition. 

Survivorship,  1147 

Time  for  institution  of  proceedings,  11 74 
When  barred,  11 74 
When  premature,  1174 

Title,  1 193 

Apportionment  in  case  of  failure  of  title 

01  shortage,  1170 
Effect  of  vesting  of  title  upon  owelty,  1180 
Judicial  partition,  1193 
Jurisdiction  over  subject-matter,  1195 
Necessity  for  clear  title  and  actual  or  con- 
structive possession,  1 147 

Adverse  possession,  1147 

In  general,  1147 

Mere  denial  of  complainant's  title  not 

sufficient,  1148 
Personal  property,  1147 
Possession  held  not  necessary  under 

code  system,  1150 
Reason  for  rule,  1148 
Right  of  entry  sufficient  to  maintain 

partition,  1149 
Rule  applies  at  law  and  in  equity,  1148 
Strangers  to  plaintiff's  title,  1150 
Title  cannot  be  litigated  in  equity,  1148 
Title  cannot  be  litigated  in  partition, 

1 148 

Vacant  lands,  1149 
Owelty,  1 180 
Under  statutes,  1195 
Voluntary  partition,  1193 
Warranty  of  title,  1195 
Trusts  and  trustees,  1 1 56 
Cestui s  que  trustent,  1 1 56 
Whether  trustees  may  maintain  the  action, 

1156 

Vacant  lands,  1149 
Validity,  11 83,  11 84 

Presumption  of,  1 185 
Voluntary  partition,  see  infra,  PARTITION  BY 

Acts  of  Parties. 
Warranty  of  title,  1195 

Judicial  partition,  1196 

Voluntary  partition,  1195 
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PARTITION,  cont'd. 
Waste  : 

Injunction,  1173 
Water  power,  1161 
Water  rights,  1170 
Ways,  1 169 

What  may  be  partition,  see  infra,  PARTITION 

by  Acts  of  Parties. 
What  property  subject  to  partition,  1159 
All  property  held  in  cotenancy,  1159 
Buildings,  1162 
Copyhold,  1 162 
Easements,  1161 

Effect  of  difficulty  in  division,  1159 

Enumeration  of  species  of  properly,  1160 

Gas,  1161 

Homestead,  1162 

Incorporeal  hereditaments,  1160 

In  general,  1159 

Manors,  1162 

Method  of  division,  1160 

Mills,  1161 

Mines  and  mining  claims,  1161 
Necessity  that  property  be  held  in  coten- 
ancy, 1159 
Oil,  1161 

Partition  in  part  only,  1162 
Personalty,  1160 
Property  subject  to  lease,  1161 
Property  subject  to  liens,  1161 
Undivided  portion  of  land,  1162 
Various  miscellaneous  estates,  1162 
Water  power,  1161 

When  public  policy  may  prevent  partition, 
1 163 

Where  there  is  an  obstacle  to  partition  in 
whole,  1163 

Who  may  compel,  see  infra,  Right  To  Com- 
pel. 

Who  may  make  partition,  11 33 
Agents,  1134 
Ccstuis  que  tr its tent,  1 1 34 
Fiduciaries,  1134 
Husband  of  cotenant,  1133 
Infants,  1133 
In  general,  1 133 
Life  tenants,  1134 
Married  women,  1133 
Owner  of  homestead,  1 1 35 
Partition  between  husband  and  wife,  1135 
Persons  under  disability,  1133 
Remaindermen,  1134 
Tenants  in  tail,  1 134 

PARTNERSHIP  : 

Obscenity,  762 

Occupation,  business,  and  privilege  taxes : 

Whether  payable  by  firm  or  by  individual 
partners,  812 
Partition,  1154 

PATENT  LAWS: 
Occupation,  business,  and  privilege  taxes  : 

Rights  conlerred  by  United  States  patent 
laws  not  exemptions  from  taxation  or 
license,  818 

PAYMENT  (see  Municipal  Securities): 
Parol  evidence,  1085 
Parol  evidence,  see  Parol  Evidence. 

PEN  A  I.  TIES  A  ND  PEN  A  L  A  CTIONS,  see 
Occupation,  Business.and  Privilege  Taxes; 
Ordinances. 


PENDENCY,  see  Notice  of  Pendency  and 
Lis  Pendens. 

PENDENTE  LITE,  set  Notice  of  Pendency 
and  Lis  Pendens. 

PERJURY  : 

Oaths  and  affirmations,  747 

PERPETUITIES  : 

Options,  927 

PHYSICIANS  AND  SURGEONS: 

Murder  and  manslaughter,  197 

PLEDGE,  see  National  Banks. 

POISON,  see  Murder  and  Manslaughter. 

POLICE  POWER  (see  Occupation,  Busi- 
ness, and  Privilege  Taxes): 
Ordinances,  952 

POSSESSION: 

Occupancy,  767  I 

PR  EM EDIT  A  TION,  see  Murder  and  Man- 
slaughter. 

PRE  SCR  IP  TION,  see  Nuisances. 

PRESIDENT,  see  Officers  and  Agents  of 
Private  Corporations. 

PRESUMPTIONS  (see  Murder  and  Man- 
slaughter; Negligence;  Notice  of  Pend- 
ency and  Lis  Pendens): 
Murder  and  manslaughter  : 
Continuance  of  life,  92 

PRISONS,  see  Murder  and  Manslaughter. 

PROXIMA  TE  CA  USE,  see  Negligence. 

PUBLIC  LAWS: 

Notice,  588 

PUBLIC    OFFICERS  (see    Murder  and 
Manslaughter;  Notary  Public): 
Notice  of  pendency  and  lis  pendens  : 

Purchase  of  litigious  rights  by  public  offi- 
cers, 604 

PUBLIC  POLICY: 

Ordinances,  980 

PUBLIC  SQUARES,  see  Parks  and  Public 
Squares. 

PUBLICA  TION,  see  Ordinances. 

PURCHASERS  (see  Notice  of  Pendency 
and  Lis  Pendens): 
Notice  of  pendency  and  lis  pendens,  614 

PURPRESTURES,  see  Nuisances. 

QUESTIONS  OP   LAW  ANI>  FACT  (see 

National  Banks;  Negligence;  Notice): 
Murder  and  manslaughter : 
Cooling  time,  177 

Determination   of    deadly    character  of 

weapon,  152 
Malice,  139 
Necessity,  211 

Premeditation  and  deliberation,  161 

Weight  and  sufficiency  of  evidence,  229 
Novation  : 

Intention,  670 
Nuisances,  691 

Nuisance  per  se,  691 
Obscenity,  763 

QUORUM,  see  Officers. 
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QUO  w  LRRANTO : 

Notice  of  pendency  and  lis  pendens,  644 
Officers  and  agents  of  private  corporations, 

S44 
Ordinances  : 

Attack  upon  validity,  979 

RAILROADS  : 

Nuisances,  696,  697 
Operation,  921 
Ordinances : 

Speed  of  railway  trains,  954 
Parks  and  public  squares  : 

Railroads  in  parks  and  squares,  1072 

REAL  EST  A  TE,  see  National  Banks. 

RECEIPTS: 

Novation,  66S 

Parol  evidence,  1088 

RECEIVERS,  see  MUTUAL  Insurance;  Na- 
tional Banks;  Notice  of  Pendency  and 
Lis  Pendens. 

RECKLESS : 
Negligence,  459 

RECORDING  ACTS: 

Notice  of  pendency  and  lis  pendens,  616 

RECORDS  (see  Municipal  Records): 
Notary  public,  575 

REMAINDERMEN,  see  Partition. 

REMAINDERS  : 

Partition,  1134 

REMEDIES: 

Criminal  prosecutions,  see  infra.  Criminal 
Prosecutions. 

REPLEVIN : 

Municipal  reccords,  H 
RES  GESTAE: 
Murder  and  manslaughter : 

Threats,  223 
RESIDENCE  (see  Municipal  Courts): 
Occupancy,  768 

RES  IPSA  LOQUITUR,  see  Negligence. 

RES  JIDICATA  : 

Notice  of  pendency  and  lis  pendens,  401,  601 
Fraudulent  or  collusive  decree,  603 
In  general,  601 

Judgment  and  decree  not  open  to  col- 
lateral attack  by  lis  pendens  purchaser, 
603 

Judgment  or  decree  conclusive  on  issues 
which  might  and  should  have  been  liti- 
gated, 604 

Judgments  and  decrees  res  judicata  as  to 
purchasers  pendente  lite  as  well  as  par- 
ties and  privies,  603 
Lis  pendens  an  arbitrary  rule  of  law  neces- 
sary to  render  judgments  and  decrees 
effective,  602 
Lis  pendens  purchaser  privy,  603 
RESOLUTIONS  (see  Ordinances): 

Ordinances,  947 
RESTRAINT  OP  TRADE: 

Ordinances,  991 
RIOT  : 

Murder  and  manslaughter,  208 
RIPARIAN     RIGHTS,     see  Navigable 
Waters. 


ROBBER'S  : 
Murder  and  manslaughter : 

Homicide  during  robbery,  122 

SALES,  see  Partition. 

SCALING  : 

Municipal  securities,  82 

SCINTILLA  OF  EVIDENCE: 

Negligence,  505 

SCOLDS: 

Nuisances,  703 

SEALS  (see  Notary  Public): 
Municipal  securities,  52 

Warrants,  19 
Oaths  and  affirmations,  755 
Obligation,  757 

SECURITIES,  see  Municipal  Securities. 

SEDUCTION  : 

Murder  and  manslaughter,  208] 

SELF-DEFENSE,   see  Murder  and  Man- 
slaughter. 

SENTENCE,     see     Murder    and  Man- 
slaughter. 

SEPARATE   ESTATES   OP  MARRIED 
AVOMEN : 

Notice  of  pendency  and  lis  pendens,  643 

SERVICE   OF  PROCESS,  see   Notice  of 
Pendency  and  Lis  Pendens. 

SET-OFF  OF  COUNTER  CLAIMS: 

Mutual  insurance,  301 

SET  OFF.  RECOUPMENT.  AND  COUN- 
TERCLAIM : 

Municipal  securities,  30 
National  banks,  348 

Enforcement  of  stockholders'  liability,  347 
Partition  : 
Owelty,  1182 
SIGNATURE  : 

Municipalities,  50 
SLAUGHTER  HOUSES: 
Nuisances,  684,  685,  686 
Ordinances,  953 
SLEEPING-CAR  COMPANIES : 

Occupation,  business,  and  privilege  taxes, 
796 

SLIGHT  NEGLIGENCE: 

Negligence,  459 

SOCIETIES  AND  CLUBS,  see  Mutual  In- 
surance. 

SPECIAL  ASSESSMENTS: 
Parks  and  public  squares,  1067 

SPELLING,  see  Name. 

STALLION : 
Nuisances,  84 

STAMPS  : 

Municipal  securities : 
Warrants,  20 

STA  TE  BANKS,  see  National  Banks. 

STA  TES,  see  Occupation,   Business,  and 
Privilege  Taxes. 

STATUTES  (see  Notice  of  Pendency  and 
Lis  Pendens;  Occupation,  Business,  and 
Privilege  Taxes;  Ordinances): 
Notice,  588 
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STATUTES  OF  FRAUDS: 

Novation,  675 

STATUTES  OF  LIMITATION'S  (see  Mu- 
tual Accounts): 
Orders,  942 

STOCKS  AND  STOCKHOLDERS  (see  NA- 
TIONAL  Banks;   Options;  Officers  and 
Agents  of  Private  Corporations): 
Notice  of  pendency  and  lis  pendens,  628,  629 

•STREETS  AND   SIDEWALKS  (see  Nui- 
sances): 
Municipal  securities,  40 
Ordinances,  954 

SUBJECT : 

Object  distinguished  from,  756 

SUBPOENAS: 
Notary  public,  566 

SUBROGATION: 

Municipal  securities,  63 

SUCCESSION  : 

Murder  and  manslaughter : 

Murder  as  affecting  devolution  of  prop- 
erty, 238 
SUICIDE  : 
Murder  and  manslaughter  : 

Advising  commission  of  suicide,  98 
Attempt  to  commit  suicide,  147 
Degrees  of  manslaughter,  200 
Suicide  by  mutual  agreement,  99 

SUPPLEMENTARY  PROCEEDINGS: 

Notice  of  pendency  and  lis  pendens,  636 

SUPPRESSION  OF  EVIDENCE: 

Murder  and  manslaughter,  216 
SURETYSHIP : 

National  banks,  376 

TAXATION  (see  Municipal  Securities;  Occu- 
pation, Business,  and  Privilege  Taxes): 
Municipal  Securities : 

Warrants  receivable  in  payment  of  taxes, 
20 

TELEGRAPH  AND  TELEPHONE  COM- 
PANIES : 

Occupation,  business,  and  privilege  taxes, 
796,  798 

TERMS    OF    COURTS,    see  Municipal 
Courts. 

THREA  TS  AND  THREA  TENING  LET- 
TERS, see  Murder  and  Manslaughter. 

TIDE,  see  Navigable  Waters. 

TIME,  COMPUTATION  OF: 

Municipal  securities,  56 
TITLE  : 

Parks  and  public  squares  : 

Title  to  park  lands,  1067 

TORTS 

Parent  and  child  : 

Liability  of  parent  for  torts  of  child,  1057 
TB  LDEB 

Occupation  .business,  and  privilege  taxes, 8 10 

TREAT! !  IS 

Occupation,  business,  and  privilege  taxes, 
802 

TRESPASS  (see  Negligence): 

Murder  and  manslaughter,  188 


TRESPASSERS  : 

Murder  and  manslaughter : 

Ejecting   trespasser    with  unlawful  vio- 
lence, 194 

TROVER : 

Municipal  records,  11 

TRUSTS  AND  TRUSTEES  (see  Partition): 
Parol  evidence : 

Evidence  establishing  trust,  1102 
Partition,  11 56 

Cestuis  que  trustent,  1 1 56 
Whether  trustees  may  maintain  the  action, 
1156 

ULTRA  VIRES: 

Municipal  securities,  76 
National  banks  (see  National  Banks),  351 
Officers  and  agents  of  private  corporations  : 
Liability   of  corporation  for  ultra  vires 
contracts,  913 

UNITED  STA  TES,  see  Navigable  Waters; 
Occupation,  Business,  and  Privilege 
Taxes. 

UNITED  STATES  COURTS: 
Murder  and  manslaughter,  130 
Ordinances,  998 

USAGES  AND  CUSTOMS: 

Negligence,  524 
Parol  evidence,  1123 

USUR  y,  see  National  Banks. 

VENUE,  see  Murder  and  Manslaughter. 

VETO,  see  Ordinances. 

VOLUNTARY  HOMICIDE,  see  Murder 
and  Manslaughter. 

WAGES,  see  Parent  and  Child. 

WANTONNESS : 

Negligence,  477 

WAR : 

Mutual  insurance,  291 

WARRANTS,  see  Municipal  Securities. 

WASTE  : 
Partition : 

Injunction,  1173 

WATER  AND  WATERCOURSES,  see 
Partition. 

WA  TER  RIGHTS,  see  Partition. 

WA  TERS,  see  Navigable  Waters. 

WAYS: 

Partition,  1169 

WEA PONS,  see  Murder  and  Manslaughter. 

WILFUL : 

Murder  and  manslaughter,  159 

WILFULNESS : 

Negligence,  477 

WILLS : 
Murder  and  manslaughter  : 

Murder  as  affecting  devolution  of  prop- 
erty, 238 

WITNESSES 

Credibility  of  witnesses,  503 

WOMEN  : 

Notary  public,  556 
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